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Quedam etsi honeste accipiantur inhoneste 

90 tamen peti bur sc .\yieeeeoreeeeeic telco ene 
93 | Quedam in majus malum viandum permittet 
107 ' lex que tamen nequaquam probét...... rider, 
Que dubitationis causa tollende inseruntur 

109 communem legem non ledunt............. 
Que dubitationis tollende causa contractibus 

109 inseruntur, jus commune non ledunt...... 
109 Que ex hostibus capiuntur jure gentium sta- 
tim; Caplenburinelleriw) sayaecee eee ee 

109 Qu incontinenti val certo fiunt in esse viden- 
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109 Que in curia acta sunt rite agi presumuntur 
109 | Que in partes dividi nequent solida, a singulis 
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109 | Que inter alios acta sunt nemini nocere de- 
bent, sed prodesse possunt............... 

109 | Que in testamento ita sunt seripta ut intelligi 
non possint perinde sunt ae si seripta non 

109 OSSEM Gpatetaelniores Aste =takst cteh ap exciener cheno oreharcnee rere ete 
Que legi communi derogant non sunt trahen- 

109 da imsexempliinick s7-rqasrristo etter ais 
Que legi communi derogant stricte interpre- 
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Quelibet concessio domini regis capi debet 

109 stricte contra dominum regem, quando po- 
109 Gest intelligiyduabnsmvilscideve eelcteisieietinele ole 
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Quelibet conecessio fortissime contra donator- 
em interpretanda: est... . s..jsecscneees SoC 
Quelibet jurisdictio cancellos suos habet... 
Quelibet narratio super brevi locari debet in 
comitatu in quo breve emanavit.......... 
Quelibet pardonatio debet capi secundum in- 
tentionem regis, et non ad deceptionem regis 
Quelibet pena corporalis, quamvis minima, 


major est qualibet poena pecuniaria........ 
Que mala sunt inchoata in principis vix bono 
Peracunturs CxItusaa. aadeciece ec Ga deejeiee 5 
Quz non fieri debent, facta valent........... 
Que non valeant singula, juncta juvant...... 


Que preter consuetudinem et morem majorum 
fiunt, neque placent, neque recta videntur.. 
Que propter necessitatem recepta sunt, non 
debent in argumentum trahi.............. 
Quzras de dubiis, legem bene discere si vis. . 
Quzre de dubiis, quia per rationes pervenitur 
adslesitimiamyLAtlonem ss. e 4 as /f-iviete lees 
Querere dat sapere que sunt legitima vere.. 
Que rerum natura prohibentur nulla lege con- 
HiT pa eS UI Sovak ste S cook wate coarse ard 2 dns oie en 
Queritur ut crescant tot magna volumina le- 
gis: in promptu causa est crescit in orbe 
dolus 
Que singula non prosunt, juncta juvant...... 
Questio fit de legibus, non de personis....... 
Que sunt minoris culpe sunt majoris infamize 
Que sunt temporalia ad agendum sunt perpe- 
EMA AC MOXCIPICTUCUIN GS: je. dhe ke ieleteicher steal acaes 
Qualitas que inesse debet, facile presumitur 
Quam legem exteri nobis posuere eandem illis 
ponemus 
Quam longum debet esse rationabile tempus 
non definitur in lege, sed pendet ex discre- 
ELON He|USUICLALIOL UI watt vars asietie tee 
Quam quisque novit artem in hoe se exerceat 
Quam rationabilis debet esse finis, non defini- 
tur; sed omnibus circumstantiis inspectis, 
pendet ex justiciariorum discretione....... 
Quamvis aliquid per se non sit malum, tamen 
si sit mali exempli non est faciendum..... 
Quamvis lex generaliter loquitur, restringenda 
tamen est, ut cessante ratione et ipsa cessat 
Quamvis quis pro contumacia et fuga utlage- 
tur, non propter hoc convictus est de facto 
principiali 
Quando abest provisio partis, adest provisio 
OOS iepapMe te aire Ak. oetan shakeela he veneteve et eroneect earehs 
Quando aliquid conceditur, coneeditur id sine 
quo illud fieri non possit Tlie Suet etre, ¢ 
Quando aliquid conceditur, omnia concessa vi- 
dentur, sine quibus hoe explicari nequit.. 
Quando aligntid cui coneeditur et id per aaa 
pervenitur ad illud...........-.ssese05e, 
Quando aliquid mandatur, mandatur et omne 
per quod pervenitur ad illud............. 
Quando aliquid per se non sit malum, tamen 
si sit mali exempli, non est faciendum..... 
Quando aliquid prohibetur ex directo, prohibe- 
tur et per obliguum. 2... ae ooh 
Quando aliquid prohibetur, prohibetur et om- 
ne per quod devenitur ad illud............ 
Quando aliquis aliquid concedit, concedere vi- 
detur et id sine quo res uti non potest.. 
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Quando charta continet generalem clausulam, 
posteaque descendit ad verba specialia, que 
clausulz generali sunt consentanea, inter- 
pretanda est charta secundum verba spe- 
CLALLAW SY a's eie,a telstra lems ee eae eee eer ine 4 

Quando de una et eadem re, duo onerabiles ex- 
istunt, unus, pro insufficienta alse: de 
integro Onerabiturcn erm ti uaeeeronaee 

Quando dispositio referri potest ad duas res 
ita, quod secundum relationem unam vitie- 
tur et secundum alteram utilis sit, tum fa- 
cienda est relatio ad Ulam ut valeat dispo- 
SICIO: Lard estes o aykrace schoo dees ote Peet er eRe cian 

Quando diversi desiderantur actus ad aliquem 
statem perficiendum, plus respicit lex actum 
originalem 


ee a 


Quando duo jura concurrunt in una persona, - 


zquum est ac si essent in diversis......... 
Quando jus domini regis et subditi concurrunt, 
jus regis prewferri debet.............25 0.0% 
Quando lex aliquid alicui concedit, concedere 
videtur id sine quo res ipsa esse non potest 
Quando lex aliquid alicui concedit, omnia inci- 
dentia tacite conceduntur...............- 
Quando lex est specialis ratio autem generalis, 
generaliter lex est intelligenda die aaa 
Quando licet id quod majus, videtur et licere 
1d “Quod, MINUS". i aewtvas cn ateepea ae Ue ee 
Quando mulier nobilis nupserit ignobili, desi- 
nit esse nobilis, nisi nobilitas nativa fuerit 
Quando plus fit quam fieri debet, videtur etiam 
illud fieri quod faciendum est............. 
Quando quod ago non valet ut ago, valeat 
quantum valere potest; Bessa. Jet ue eee 
Quando res non valet ut ago, valeat quan- 
tums Vvaleres potest s..¥ar-ria worl eiererca arn gertete 
Quando verba et mens congruunt, non est in- 
Lerpretationinlocussdacseme en seer iar 
Quando verba statuti sunt speciala, ratio au- 
tem generalis, generaliter statutum est in- 
telligemed ums. 201s ee el aioe eles 
Quanto gradu unusquisque eorum distat stir- 
pite, eodem distat inter se............... ° 
Quanto in arte est melior, tanto est nequior.. 
Quantum tenens domino ex homagio, tantum 
dominus tenenti ex dominio debet preter 
solam reverentiam; mutua debet esse domi- 
nii et homagii fidelitatis connexio........ - 
Quemadmodum ad questionem facti non re- 
spondent judices, ita ad questionem juris 
non respondent juratores..............0. 4 
Quemque equum est questum esse callidum.. 
Quem sequuntur commoda eundem et incom- 
MOdO, SEQUUNEUT eis wenn ete ete docodneon 
Questio fit de legibus, non de personis....... 
Qui abjurat regnum amittit regnum, sed non 
regem; patriam, sed non patrem patrie.... 
Qui accusat integre fame sit et non crimino- 
sus : 
Qui acquirit sibi acquirit heredibus... 
Qui adimit medium, dirimit finem......... Se 
Qui ad pauea respiciunt de facili judicant... 
Qui alienas res negligenter perdit, aut vi vel 
dolo:malo aufert, suas amittito........... 
Qui aliquid statuerit, parte inaudita altera, 
zequum licet dixerit, haud equum fecerit.. 
Qui alterius jure utitur, eodem jure uti debet 
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- Qui alterum incusat ne in eodem saltem genere 


SIPPIMCUSAMGUS Mara, Saran eicntete Me aul btede doabetare 
Qui animo peceandi aliquid facit, videtur pec- 
CHO WAMU TON rates ecote set aleheteter she doreters. oieie 
Qui approbat non reprobat...........- “ahoeatiel 
Qui bene distinguit, bene docet.............. 
Qui beneficium legis extraordinem querit, 
PCAC MIAN US MAILEPCO soy srcherdie wae ewe vere alee 
Qui bene interrogat, bene docet............. 
Qui bonis viris pauperibus dat, legibus opitu- 
latur; qui malis et inertibus segetem, ma- 
lorum fovet et legum opprobrium....... as 
Qui cadit a syllaba cadit a tota causa..... a2 
Qui causa decedit, causa cadit...........66. 
Qui cedit et retinet nihil agit............... 
Qui concedit aliquid, concedere videtur et id 
sine quo concessio est irrita, sine quo res 
Pasaresse MOM POtUit 4 looser hc coher eda. 
Qui concedit aliquid concedit omne id sine quo 
EOMCCSSIORCSUPIUEILAs othe.) clas Vee rie tei os 
Ommeconurmat-ninil dataedesee en . vce vote k os 
Qui consulto dat quod non debebat presumi- 
MMO OMAN Creme eee face < wilalit eel bere nays Te 
Qui contemnit preceptum, contemnit precipi- 
See el tera eri sche Lslleicna oh Ole gee eye eels oe 
Quicquid acquiritur servo, acquiritur domino 
Quicquid contra bonos mores facit, jure com- 
POMITUVELICM Ie ss cholate tsls aces col ete gleterere 
Quicquid demonstrate rei additur satis de- 
monstratcetrustracest mc .2Vah iin! ile tes 
Quicquid est contra normam recti est injuria 
Quicquid in excessu actum est, lege prohibe- 
IDNR S86 Shean oay bold G dae eeicro Ohoto.b bala’ Clo miotopouaee 
Quicquid judicis auctoritati subjicitur, novi- 
PAENONESUDIICILULY ost Sie ate bes bus ad OStieel sass 
Quicquid per se malum est, id leges omnibus 
WGI <0 Ale ts Ooh, 0,coc. On FON RCI Maer I 
Quicquid per servum acquiritur, id domino ac- 
TRUVEO UATE ALS ANB SoA ya I eA ial ae Ue 
Quicquid plantatur solo, solo cedit.......... 


~ Quicquid recipitur, recipitur secundum modum 


OCUSTENUIS stn Aaa a eictd e ottte Sates whe eteae i ws 
Quicquid solvitur, solvitur secundum modum 
solyentis 
Qui cum alio contrahit, vel est, vel esse debet 
non ignarus conditionis ejus............. 
Qui cum aliter tueri se non possunt damni eul- 
pam-dederint; innoxii sunt... 5/000... 
Qui cum ebrio litigat, absentem ledit........ 
Quicunque aliquid statuerit parte inaudita.. 
Quicunque habet jurisdictionem ordinarium, 
@siwllius) loci, ordinariuse. os. 63 0. este. + 
Qui dat finem, dat media ad finem necessaria 
Qui dat pauperibus, GCeOTd are var wieder ke susie naae 
Quideunque jussu judicis aliquid fecerit, non 
videtur dolo malo fecisse; quia parere ne- 
BE SSCEESU rae eiohal 4 is Taleiclerey= oleae ieie iensisens or ageless 
Qui destruit medium, destruit finem......... 
Quid leges sine moribus vane proficiunt.... 
Qui doit inheriter al pere doit inheriter al fitz 
Qui dolo desierit possidere, pro possidente 
damnatur 


ee 
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Qui dolo possessit pro possidente, pro posses- 


MIOMEROOINISHOS boii: caters hla ches blilvicjenerel oe7egere 
Quidquid enim sive dolo et culpa venditoris 
accidit in eo venditor securus est...... aeliete 


—Quidquid multis peccatur inultum est........ 
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Quid sit jus, et in quo consistit injuria, legis 

EST PC ETMIMIFS iasicvetevoderstaeonp ivr teval toler! oPongsoret sherayrs 
Quid tibi fieri non vis, alteri ne feceris...... 
Quid turpi ex causa promissum est non valet 
Onietapnonl movereie isan a locn mike tenes 
Qui evertit causam, evertit causatum futurum 
QU jexcusat, \ACCUSA bic .puereyon<pereiche, ven teehee lees 
Qui ex damnato coitu nascuntur inter liberos 

MLO) COMRPULALUM <b vec ctleacvellones «fel Nonohor ss seamen mMapeNete 
Qui ex parte testamenti aliquid donatum ac- 

cipit, universo testamento stabit.......... 
Qui extra causam divagatur calumniando, 

POUT aT ae hE, ECR ESIS RL SG ee ee a 
Qui facit id quod plus est, facit id quod minus 


est, sed non convertitur............ ue Nah Gat 
Qui facit per alium, facit per se....... tethers 
Qui falsi in uno, falsi in omnibus........... 
Qui fraudem fit. frustratagits. 28.0 eee 


Qui habet jurisdictionem absolvendi, habet 
juxisdictionem Ngandr:.2)) 538s. .)de 8. eae nels 
Qui heret in litera, heret in cortice......... 
Qui ignorat quantum solvere debeat, non po- 
test: Improbugifvidere yee lames same teem 
Qui in alterius locum succedant, justam habent 
ignorantiz causam an id quod petitur de- 
beretur fidi jussores, non minus quam here- 
des, justam ignorantiam possunt allegare.. 
Qui inertibus dat, industrios nudat......... 
Qui in jus dominiumve alterius succedit jure 
ejusuty debeti. wens. Gea Meek eee eee 
Qui inscienter lwsit, scienter emendit........ 
Qui in utero est, pro jam nato habetur quoties 
de ejus commodo queritur...............- 
Qui jure suo utitur neminem ledit........... 
Qui jure suo utitur, nemini facit injuriam.. 
Qui jure suo utitur, non potest dici fraudem 
commiltteres: yh eee saad tease ere ee 
Qui jussu judicis aliquod fecerit non videtur 
dolo malo fecisse, quia parere necesse est.. 
Qui justa negant, omnia dat................ 


Qui libenter et sepe, et parvula, de re jura- 
mento se obstringit, perjurio proximus est 


Quilibet est rei sue arbiter 
Quilibet ex virtute sua, non imbecillitate ad- 
versaru,) debet -vineeret'). 200.7 20. eee 
Quilibet juri pro se introducto renunciare po- 
POSTS GH Sf Ache chou ate lansia a oceth take gc aetag ea ape 
Quilibet potest renunciare juri pro se inducto 
Quilibet titulus excusat a spolio............. 
Q@uimalefagit, oditluceminy iiss eee 
Qui mandat ipse fecissi videtur............. 
Qui melius probat melius habet............. 
Qui molitur insidias in patriam id facit quod 
insanus nauta perforans navem in qua ve- 
UBT ge APTS, FSET, Bae a tena 
Qui nascitur sine legitimo matrimonio, matrem 
sequitur 
Qui non cadunt in constantem virum vani tim- 
ores suntvestimandis ny. 0. vase siete 
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> Qui nonjhabet, ille non date... JNJi a. tee. 


Qui non habet in ere, luat Im) COrpores sc... 
Qui non habet potestatem alienandi habet ne- 

eessifatem —retimend yas. v.11 eee svete 
Qui non improbat, approbat................ 
Qui non libere veritatem pronunciat proditor 

est; VeEr1tatis’s. sca, « aieueerre sete lererrion bee 
Qui non luat in crumen luat in corpore....... 
Oar, noninegat Later ursy vis sees Helasies se nee 
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Qui non obstat quod obstare potest, facere 
AIALOLo| 1h REUSE RN RS MEI CRC Ber A PAE, Greer Oo croc 
Qui non peccavit, peenam non feret.......... 
Qui non potest donare non potest confiteri... 
Qui non prohibet cum prohibere possit, jubet 
Qui non prohibet quod prohibere potest, as- 
sentiret yidetumyn.!. mice <tcere a eeteeae eee 
Qui non propulsat injuriam quando potest, in- 
fert 
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Qui non vetat cum debeat et possit, jubet.... . 


Qui obstruit aditum, destruit commodum..... 
Qui omne dicit, nihil excludit.......... 605. 
Qui ordine ulteriora admittit, preecedentia af- 

WACO EES RAR eT) aL ORE ER ey sas oan i a eee 
Qui pareit nocentibus innocentes punit...... 
Qui peccat ebrius, luat sobrius.............. 


Qui per alium facit per seipsum facere videtur 


Qui per fraudem agit frustra agit........... 
Qui periculum amat, in eo peribit........... 
Qui potest et debet vetare, jubet............ 
Qui primum peceat ille facit rixam......... 
Qui prior est tempore, potior est jure........ 
Qui prius jus suum insinuaverit preferetur.. 
Qui pro me aliquid facit, mihi fecisse videtur 
Qui providet sibi providet heredibus........ 
Qui rationem in omnibus querunt rationem 

Subvertumta sh). spiders ustenteacmulseie Wetencrntt. 
Qui sciens solvit indebitum donandi consilio 

LVI LUIy PECISSOs ais sucht Lene eacketeseholsteles ceeks > 
Qui scit se decipi, non decipiatur............ 
Qui semel actionem renunciaverit amplius re- 

PELELE MONG POLES ba ye atts cote. aenalensteret tte atot 
Qui semel malus, semper presumitur esse mal- 

us: in eodemyreneret: sheet eee ee 
Qui sentit commodum, sentire debet et onus. . 
Qui sentit onus, sentire debet et commodum. . 
Quis erit innocens, si clam vel palam accusare 

SUM CLA U wee shecsue cers siete be chaise aie ARISE gate 
Qui serius solvit, minus solvit............:.- 
Qui sine dolo malo ad judicium provoeat, non 

videturmonamfacere ye. tae acim tie resis 
Quisque est rei suze moderator et arbiter..... 
Quisque manere suam fortunam debet....... 
Quisque renuntiare potest pro se introducto.. 
Quisque scire debet cum quo contrahit....... 
Quisque -utitur jure auctoris:..). 2.062% 026... 
Quisquis est qui velit jurisconsultus haberi, 

continuet studium, velit a quocunque doceri 
Quisquis presumitur bonus; et semper in du- 

biis pro reo respondendum............... 
Quisquis sua facta scire et presumitur et debet 
Qui statuat aliquid parte inaudita, altera 

zquum licet statuerit, haud equusolet.... 
Qui suspicionem peccati inducit, peceat..... 
Qui suum recipit licet, a non debitore, non 

fenetur srestitwere. 52h is.nsniebeeteeel cereal eee 
@urtacenconsentire videtur. pucoederes os eee 
Qui tacet consentire videtur ubi tractatur de 

EVUSCOMIMOO sore co Pines ae ee eee 
Qui tacet non utique fatetur, sed tamen verum 

ESvLEMIM NON NERA Crier. eistetehetetde) tet oistekel terete 
Qui tardius solvit, minus solvit............. 
Qui temporis morbo moram medicus dedit 

plus remedii quam cutis sector dedit...... 
Qui tempus pretermittit, causam perdit..... 
Qui timent, cavent et vitant......./.0.ceees 
Qui totum dicit nihil excipit.........6..6000% 
Qui uti scit ei bona...... oe 
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Qui vi rapuit, fur improbior esse videtur.... 
Quivis presumitur bonus, donee probetur con- 
trarium 
Qui vult consequens velle videtur et ante- 
cedens 
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Qui vult deeipi, deciplaturs <5 2/36 oe eit 
Quocumque modo velit; quocumque modo pos- 
S11 eens CAB a HAMS. 75 isin Ce OE. 6 6.40 
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Ji. D299. 
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396]. 
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Tug and towage companies see Towage [38 Cyc 553]. 
Warehouse companies see Warehousemen [40 Cyc 


[se 


Motor bus operators see Motor Vehicles §§ 53-71, 103— 


Steam heating companies see Steam [36 Cyc 1261]. 
Street railroad companies see Street Railroads [36 Cyc 


Telegraph and telephone companies see Telegraphs 


Gas companies see Gas 28 C. J. p 545. f 
Log driving companies see Logs and Logging §§ 121— 
127. 


Public service corporations see Corporations § 52. 
Taxation of public utilities see Taxation [37 Cyc 841— 
848, 850-856]. 


I. DEFINITIONS AND NATURE 


[§ 1] A. In General. A “public utility” has been 
described as a business organization which regularly 
supplies the public with some commodity or service, 
as electricity, gas, water, transportation, or tele- 
phone or telegraph service.t While the term has 
not been exactly defined,? and, as has been said, it 
would be difficult to construct a definition that would 
fit every conceivable case,’® the distinguishing char- 


1. Webster New Int. D. verb “util- 


2. See State v. Millar, 21 Okl. 448, 
96 P 747 (where it was said that there 


For later cases, developments and changes in the law see cumulative Annotations, same titl 


is a dearth of authority on what it 
en aad takes to constitute a public utility); 
Moore v. Logan, (Tex. Civ. A.) 10 SW 3. 
(2d) 428 (saying that there is no set 4, 


acteristic of a public utility is the devotion of pri- 
vate property by the owner or person in control there- 
of to such a use that the public generally, or that 


part of the public which has been served and has — 


accepted the service, has the right to demand that 
the use or service, so long as it is continued, shall be 
conducted with reasonable efficiency and under prop- 
er charges. The term is sometimes used in an ex- 
definition of what constitutes a pub- 
lie utility). 


Moore v. Logan, supra. 
Richardson v. State R. Commn., 


e, page and note number, 


§§ 1-5} 
tended sense to include a great many matters of gen- 
eral welfare to the state and its communities.® 

[§ 2] B. Determination of Public or Nonpublic 
Character°—1. In General. There are no precise 
formalities which must be met before a business or 
enterprise becomes a public utility, and default in 
which is an insuperable barrier to its becoming such.” 
The essential requirement is that it must in some 
way be impressed with a public interest. Accord- 
ingly, whether the operator of a given business or 
enterprise is a public utility depends upon whether 
or not the service rendered by it is of a public char- 
acter and of public consequence and concern,® which 
igs a question necessarily depending upon the facts of 
the particular case;+° and the owner or person in 
control of property becomes a public utility only 
when and to the extent that his business and prop- 
erty are devoted to a public use.1? The test is, there- 
fore, whether or not such person holds himself out, 
expressly or impliedly, as engaged in the business 
of supplying his product or service to the public, 
as a class, or to any limited portion of it,+? as con- 
tradistinguished from holding himself out as serv- 
ing or ready to serve only particular individuals.t® 
The public or private character of the enterprise 
does not depend, however, upon the number of per- 
sons by whom # is used,** but upon whether or not 
it is open to the use and service of all-members of 
the public who may require it, to the extent of its 
capacity;1° and the fact that only a limited num- 
ber of persons may have occasion to use it does not 
make of it a private undertaking if the public gen- 
erally has a right to such use.1® It is the duty which 
the purveyor or producer of the service or commodity 
has undertaken to perform in behalf of the public 
generally, or of any defined portion of it, which 
stamps him as-a public utility, and not the use which 
the consumer makes of the service or commodity 
furnished.+* 

[§ 3] 2. Matters and Circumstances Considered— 
a. Constitutional and Statutory Provisions. In a 
number of jurisdictions particular businesses or en- 
terprises have been declared by constitution or stat- 


PUBLIC UTILITIES 


[51 C.J.] 5 


ever, must be read in connection with the subject 
matter to which they relate,+® and are to be con- 
strued as applying only to such properties as have 
in fact been devoted to a public use, and not as an 
effort to impress with a publie use properties which 
have not been devoted thereto:?° for whether or not 
a given business, industry, or service is a public utili- 
ty does not depend upon legislative definition,?? but 
upon the nature of the business or service rendered,?? 
and an attempt to declare a company or enterprise 
to be a public utility, where it is inherently not such, 
is, by virtue of the guaranties of the federal con- 
stitution, void wherever it interferes with private 
rights of property or contract.2* So a legislature 
cannot by mere fiat or regulatory order convert a 
private business or enterprise into a public utility,?4 
and the question whether or not a particular com- 
pany or service is a public utility is a judicial one,?°® 
and must be determined as such by a court of com- 
petent jurisdiction;?° but in reaching a conclusion 
the public policy of the state as announced by the 
legislature will be given due weight,?7 and the de- 
termination of the legislature that a particular busi- 
ness is subject to the regulatory power, because the 
public welfare is dependent upon its proper conduct 
and regulation, will not lightly be disregarded by the 
courts.*§ 

[§ 4] b. Charter Powers of Corporation—(1) In 
General. While the power possessed by a corpora- 
tion under its charter or general statutes may be 
inquired into to determine whether it is authorized 
to perform a public service,?® the question whether 
it is or is not a public utility depends not upon its 
powers, but upon its acts;°° and so, on the one hand, 
the fact that it has power to engage in the business 
of a public utility does not ipso facto make it such,?? 
nor, on the other hand, is the fact that it may not 
have been given such power conclusive that it is not 
in fact acting as a public utility and to be treated 
as such. 

[§ 5] (2) Power of Eminent Domain.?* The 
mere fact that a corporation is given by statute or 
its charter the power of eminent domain does not 


ute to be public utilities.+® 


191 Cal. 716, 218 P 418; Allen v. State 
R. Commn., 179 Cal. 68, 175 P’466, 8 
ALR 249; Southern Ohio Power Co. v. 
State Public Utilities Commn., 110 
Oh. St. 246, 143 NE 700, 34 ALR 171. 

5. Turner v. North Carolina Pub- 
lic-Serv. Co., 170 N. C. 172, 86 SE 1033 
(so stating). 

6. As judicial question see infra 
§ 3. 

7  Wiseonsin Tract., ete., Co. v. 
Green Bay, etc., Canal "Co., 188 Wis. 
54, 205 NW 551. 

8. Nowata County Gas Co. v. Hen- 
ry Oil Co., 269 Fed. 742. 

“Public interest” defined see Inter- 
est 33 C. J. p 265 text and note 47. 

9, Austin Bros.. Transfer Co. v. 
Bloom, 316 Ill. 435, 147 NE 387. 

§ “Public service” defined see Public 
itis 

10. Austin Bros. Transfer Co. Vv. 
Bloom, 316 Ill. 435, 147 NE 387; _ Illi- 
nois Power, etc., Corp. v. Consolidated 
Coal Co., 251 Ill. A. 49; Western Un- 
ion .Tel. Co. v. Carter, 93 Okl. 269, 
220 P 635; Wisconsin Tract., etc., Co. 
v. Green Bay, etc., Canal Co., 188 Wis. 


- 54, 205 NW 551. 


11. Stoehr v. Natatorium Co., 34 
Ida. 217, 200 P 132. 
“Public use’ defined see Public § 


94. 

12. Van Hoosear. v. State R. 
Commn., 184 Cal. 5538, 194 P 1003; 
Humbird Lumber Co. v. State Public 


Such provisions, how- 


Utilities Commn., 39 Ida. 505, 228 P 


271. 
13:°\Van Hoosear wi State, R- 
Commn.,, 184 Cal. 553, 194 P 1008. 


14. Bradley v. Lithonia, etc. R. 
Co., 147 Ga. 22, 92 SE 539; Cawker v. 
Mever, 147 Wis. 320, 133 NW Lb, eo 
LRANS 510. 

15. Bradley v. Lithonia, etc. R. 
Co., 147 Ga. 22, 92 SE 539; Cawker v. 
Meyer, 147 Wis. 320, 188 NW 157, 37 
LRANS 510. 

16. Stockdale v. Rio Grande West- 
ern R. Co., 28 Utah 201, 77 P 849. 

17. Pinney, etc., Co. v. Los Angeles 
Gas, ete., Corp., 168 Cal. 12, 141 P 620, 
LRA1915C 282, AnnCas1915D 471. 

18. See constitutional and statu- 
tory provisions. 


19. Schumacher v. Wisconsin R. 
Commn., 185 Wis. 303, 201 NW 241. 
20. Allen v. State R. Commn., 179 


Cal. 68, 175 P 466, 8 ALR 249; Neva- 
da-California Power -Co. v. Borland, 
76 Cal. A. 519, 245 P 209. 

21. State Public Utilities Commn. 
v. Monarch Refrigerating Co., 267 Ill. 
528, 108 NE 716, AnnCas1916A 528. 

22. State Public Utilities Commn. 
vy. Monarch Refrigerating Co., supra. 

23. Allen v. State R. Commn., 179 
Cal. 68, 175 P 466, 8 ALR 249; Chip- 
pewa Power Co. v. Railroad Commn., 
188 Wis. 246, 205°: NW 900. 

24. Produéers’ Transp. Co. v. Cali- 
fornia R. Commn., 251 U.,S. 228, 40 


SCt 131, 64 L. ed. 239; State Public 
Utilities Commn. y. Monarch Re- 
frigeratinge Co., 267 Ill. 528, 108 NE 
716, AnnCas1916A 528; Clarksburg 
Light, cte; piCo.m View LUD LCmES clave 
Commn., 84 W. Va. 638, 100 SE 551; 
Chippewa Power Co. v. Railroad 
Commn., 188 Wis. 246, 205 NW 900. 

25. Natatorium Co. v. Erb, 34 Ida. 
209, 200 P 348; Clarksburg Light, etc., 
Co. v. Public Serv. Commn., 84 W. Va. 
638, 100 SE 551. 

26. _Natatorium Co. v. Erb, 34 Ida. 
209, 200 P 348. 

27. Clarksburg Light, etc., Co. v. 
Public Serv. Commn., 84 W. Va. 638, 
100 SE 551. 

28. Clarksburg Lig‘ht, ete., Co. v. 
Public Serv. Commn., supra. 

29. Illinois Power, etc., Corp. v. 
Consolidated Coal Co., 251 Ill. A. 49. 

30. State v. State Public Serv. 
Commn,., (Mo.) 205 SW 42 (first case) ; 
State v. State Public Serv. Commn., 
(Mo.) 205 SW 42 (second case); State 
v. Public Serv. Commn., 275 Mo. 483, 
205 SW 36; Commonwealth Tel. Co. 
v. Carley, 192 Wis. 464, 213 NE 469. 
And see cases infra notes 31, 32. 

81. ‘De Pauw Univ. v. Oregon Pub- 
lic Serv. Commn., 253 Fed. 848. 

82. Illinois Power, ete., Corp. v. 
Consolidated Coal Co., 251 Till. A. 49. 

33. Delegation of power of eminent 
domain to public utility corporation 
see Eminent Domain §§ 25-28. 
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make it a public utility;** and, on the other hand, 
the fact that it lacks such power is not conclusive 
that it is not a publie utility.®° 

[§ 6] c. Submission or Subjection to Public Reg- 
ulation.*®° While the submission by a business or 
enterprise to regulation by the public implies that 
it is a public utility,’’ the question whether or not 
it is such does not necessarily depend upon whether 
it has submitted?* or refused to submit®® to the 
regulatory jurisdiction of the state, nor upon wheth- 
er or not the state has as yet assumed control and 
jurisdiction,*® or has failed or refused so to do.# 
Sunilarly, the fact that the conduct of a particular 
enterprise may in the past “ave been considered as 
merely the subject of private contract, while per- 
suasive of the private character of the business,*? 
is not at all conclusive.*?* 

[§ 7] d. Character in Another State. The fact 
that an enterprise is a public utility in one state is 
immaterial as to its character. in another.** 

[§ 8] e. Misuse of Privileges. The misuse of its 
privileges by a public utility does not turn it into a 
private enterprise for private purposes.** 
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[§ 9] f. Acts in Private Capacity.*® The fact 
that a corporation does other business in addition to 
rendering a public service does not prevent it from 
being a public utility, and subjeet to regulation as 
such, as to its public business.** 

[§ 10] C. Applicability of Designation to Owner 
or Property. The term “public utility” properly 
designates the owner or person in control of property 
devoted to the public service,*® rather than the phys- 
ical property or equipment,*® and is so used in this 
treatise. It may, however, characterize the business 
being carried on,°° and sometimes is used to mean 
the physical property and plant being used in the 
service of the publie;®1 but in the latter sense it 
designates the complete system of works devoted. to 
the public use rather than any particular chattel or 
item of property.°? 

[§ 11] D. Other Terms. 
times, although less accurately, referred to or desig- 
nated as a “public service,”’®* or a “publie service 
company”? or “public service corporation,”®® which 


| terms have been defined elsewhere in this work. 


II. RIGHTS AND DUTIES*® 


[§ 12] A. In General. When private property is 
devoted to public use in the business of a public 
utility, certain reciprocal rights and duties are 
raised by implication of law between the utility and 
the public it undertakes to serve,°? and no contract 
between them is necessary to give rise thereto.°’ It 
is not necessary that service by a utility shall actual- 
ly begin before its duties and liabilities as such arise 
or are imposed,°® for otherwise it might, by enter- 
ing into contracts prior to actual service, evade du- 
ties imposed upon it by law.®° 

[§ 13] B. Power To Contract.*! Public utilities 
have the right to enter into contracts between them- 
selves or with others, free from the control or super- 
vision of the state, so long as such contracts are not 


34. McCullagh v. State R. Commn., “Public service” 
190 Cal. 18, 210 P 264; Nampa, etc.,] lic § 77. 
Irr. Dist. v. Briggs, 27 Ida. 84, 147 PB 49. State v. 
ils . Gas Co., 

35. Wingrove v. Public — Serv.] 231 WU. 
Commn., 74 W. Va. 190, 81 SE 734, |] 404]: 


LRAI1918A 210. 

36. Public regulation of utilities 
see infra §§ 20-23. 

37. Palermo Land, etc., Co. v. State 
R. Commn., 173 Cal. 380, 160 P 228. 

38. Wisconsin Tract., ‘etc., Co. v. 
Green Bay, etc., Canal Co., 188 Wis. 
54, 205 NW 551. 


50. 


51. 


Wyandotte 
88 Kan. 165, 127 P 639 [aif 
S. 622, 34 SCt 226, 58 Led: 
Calumet Serv. Co. v. Chilton, 
148 Wis. 334, 135 
Nowata County Gas Co. v. 
Henry Oil Co., 269 Fed. 742; 
ers’ Ins. Co. v. Wadsworth, 109 Oh. 
St. 440, 142 NE 900, 
State Public Utilities Commn. 
v. Romberg, 275 Ill. 432, 114 NE 191; 65. 
Travelers’ Ins. Co. v, Wadsworth, 109 


NW 131. 


unconscionable or oppressive and do not impair the 
obligation of the utility to discharge its public du- 
ties.°* A utility has no power, however, to make 
any contract in contravention of public policy,*®* or 
by which its power to perform its publie functions 
will be impaired ;** and so it cannot, by contract with 


another corporation or individual, avoid the perform-° 


ance of a duty owed to the public, 65 nor agree that it 
will not in the future do that which, the public inter- 
est may demand,°® as by binding itself to limit the 
sphere of its action®’ or to refrain from exercising 
rights to furnish its service or commodity at a par- 
ticular place or in a particular territory.°* All con- 
tracts made by a utility relating to the public serv- 
ice must be deemed to be entered into in contempla- 


of property see infra § 18. 

62. Oklahoma Gas, 
Wilson, (On 288 P 316; Oklahoma 
Gas, etc. Ve Oklahoma Natural 
Gas Co., 85 Oia: 25, 205 P 768. 

63. Tippecanoe County v. Lafay- 
ette, etc., R. Co., 50 Ind. 85. 

64. Alabama Public Serv. Commn. 
v. Louisville, ete., R. Co., 206 Ala. 326, 
89 S 524 


defined see Pub- 
County 


Travel- 


Se ADR LT. 
perform public duties see infra § 17. 

Chicago Gas-Light, etc., Co. v. 
People’s Gas-Light, etc., Co., 121 Ill. 


39. Wisconsin Tract., etc., Co. v.| Oh. St. 440, 142 NE 900, 33 ALR 711. 530, 138 NE 169, 2 AmSR 124; In re 
Green Bay, etc., Canal Co., supra 52. Searle v. Haxtun, 84 Colo. 494,|] Searsport Water Co., 118 Me. 382, 108 

40. Wisconsin Tract., éte., Co. v.|271 P 629. A 452. ; 4 
Green Bay, etc., Canal Co., supra. 53. Defined see Public § 77. 66. Doane v. Chicago City R. Co., 

41. Wisconsin Tract., etc., Co. v. 54. See Corporations § 52 note 34/51 Ill. A. 353 [aff 160 Ill. 22, 45 NH 
Green Bay, etc., Canal Co., supra. [al. 507, 35 ALR 588]. : 

42. Clarksburg Light, etc., Co. v. 55. See Corporations § 52 text and 67. Doane vy. Chicago City R. Co., 
Public Serv. Commn., 84 W. Va. 638,] note 34. supra. 
100 SE 551. ; 56. Delegation to public utility 68. Chicago Gas-Light, etc., Co. v. 

43. Clarksburg Light, etc., Co. v.| corporation of power of eminent do-| People’s Gas-light, ete. Co., 121 Il. 
Public Serv. Commn., supra. main see Eminent Domain §§ 25-28. 530, 13 NE 169, 2 AmSR 124; Doane 


44. Nevada-California Power Co. 57. 
v. Borland, 76 Cal. A. 519, 245 P 209. 

45. Bennett’s Branch Impr. Co.’s 
App., 65 Pa. 242. 

46. Right to act in private ca- 
pacity see infra § 19. 

47. Wingrove _ v. 


INS ar: 


fra §§ 13-19. 
58. 


Public Serv. 


Gainesville v. Gainesville Gas, 
ete., Co., 65 Fla. 404, 62 S 919, 46 LRA 


Particular rights and duties see in- 


Gainesville v. Gainesville Gas, 
etc., Co., 65 Fla. 404, 62 S 919, 46 LRA 


v. Chicago Citv R. Co., 
[aff 160 “#1. 
588]. 

[a] 


51 Ill. A. 353 


Rule permitting contracts in 


—(1) The ordinary rule that con- 
tracts in partial restraint of trade are 


Commn., 74 W. Va. 190, 81\SE 734,| NS 1119. not invalid has no application to pub- 
LRA1918A 210. 59. Wisconsin Tract., etc., Co. v.|lic utilities, and does not authorize 

48. State v. Wyandotte County Gas| Green Bay, etc., Canal Co., 188 Wis.| them to agree not to operate in a par- 
Co. 88 ‘Kan. 165, 127 P 639 [aff 231) 54, 205 NW 551. ticular place or territory, in view of 
UO: S. 622, 34 SCt 226, 58 L. ed. 404]; 60. Wisconsin Tract., ete., Co. v.|the public character of their business. 
Schurtz v. Grand Rapids, 208 Mich.]| Green Bay, ete., Canal Co., supra. Chicago Gas-Light, etc., Co. v. Peo- 


510, 175 NW 421; Calumet Serv. Co. 


v. Chilton, 148 Wis. 334, 135 NW 131. 61. Transfer, 


Power to contract see infra § 13. 
mortgage, 


ple’s Gas-Light, etc., Co., 121 Ill. 530, 


or lease'13 NE 169, 2 AmSR 124, (2) Con- 


For later cases, developments and changes in thelaw see cumulative Annotations, same title, page and note number, 


A publie utility is some- 


etes, V Colnw. 


Right of utility to disable itself to 


partial restraint of trade inapplicable.. 


a 


22, 45 NE 507, 35 LRA 


raver lorLT] 


' tracts in restraint-of trade in general 


Me. 382, 108 A 452 
' state see infra §§ 20-23. 


tion of the exercise by the state of its regulatory 
powers whenever the public interest may make it nec- 
essary ;°® but an otherwise valid contract is binding 
upon the parties until a departure therefrom has 
been directed by competent authority.7° 

[§ 14] C. Prescription of Rules and Regulations, 
Except in so far as such matters may have been reg- 
ulated by public authority,’! a public utility has the 
right to prescribe and adopt rules and regulations for 
the conduct of its business’? and the protection of 


itself against fraud, injury, or undue risk and lia- 


bility,** and to require compliance therewith by those 
dealing with it,** provided such regulations are rea- 
sonable, just, and not in contravention of law.7* 

Discriminatory regulations. Rules and regulations 
adopted by a utility must not be arbitrarily discrim- 
inatory;*° but a regulation which is discriminatory 
is not for that reason bad if it is not unjust and rests 
upon a classification based upon substantial differ- 
ences.’? 
* Enforcement by refusing or discontinuing service. 
A utility may refuse or discontinue service to one 
who does not conform to its reasonable rules and reg- 
ulations ;** but in so doing it acts at its peril.79 

[§ 15] D. Service to the Public—l. In General. 
Broadly speaking, the primary duty of a public util- 


see Contracts §§ 410-432 
69. In re Searsport Water Co., 118 


SE. 545. 
78. 
(SO We 
Regulation of public utilities by 
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lic Serv. Commn., 81 W. Va. 457, 94 


Louisville Tobacco Warehouse 
Louisville Water 
478, 172 SW 928% 
que Water Supply Co., 19 N. M. 36, 140 


Lol, Crdclant 


ity is to give reasonable and adequate service®® at 
reasonable rates*! and without delay.*? 

[§ 16] 2. Duty To Serve without Discrimination. 
A public utility is obligated by the nature of its 
business to furnish its service or commodity to the . 
general public, or that part of the public which it 
has undertaken to serve, without arbitrary diserim- 
ination,®* and it must, to the extent of its capacity, 
serve all who apply,** on equal terms*® and without 
distinetion,®® so far as they are in the same class 
and similarly situated.87 Accordingly, a utility must 
act toward all members of the public impartially,** 
and treat all alike;®® and it cannot arbitrarily se- 
lect the persons for whom it will perform its service 
or furnish its commodity,®°® nor refuse to one a favor 
or privilege it has extended to another,®+ since the 
term “public utility” precludes the idea of service 
which is private in its nature and is not to be obtained 
by the public.°? Such duties arise from the publie 
nature of a utility,®°® and statutes providing affirma- 
tively therefor®* are merely declaratory of the com- 
mon law.°® 

[§ 17] E. Continuance or Abandonment of Serv- 
ice—1. In General. The devotion of property to a 
public use carries with it the duty to serve the pub- 
lic,®® and such duty must be performed by a public 
928; Consumers’ Light, etc., 
Phipps, 120 Okl. 223, 251 P 63. 

86. Inter-Ocean Pub. Co. v. Asso- 
ciated Press, 184 Ill. 438, 56 NE 822, 
75 AmSR 184, 48 LRA 568. 


87. Consumers’ Light, etc., 
Phipps,120. OKI, 223, 251 PR 63: 


Cori 


Co:; 162 Ky: 
State v. Albuquer- 
Comey: 


70.. State v. Kuykendall, 119 Wash.| P 1059, LRA1915A 246, AnnCas1916E 
107,205.23. 1290. 
79. Touisville Tobacco Warehouse 


Authority of public utility commis- 
sion to supervise or modify contracts 
of utilities see infra § 85. 

71. Public regulation superseding 
right of utility to prescribe rules see 
infra § 20. 

72. Ala._-Wiegand 
Power Co., 127 S 206. 

Ga—Southern R. Co. v. Bailey, 143 
Ga. 610, 85 SE 847, LRA1915B 1043; 


v. Alabama 


- State 182, Commn. v. ‘Louisville, etc., R. 


Co., 140 Ga. 317, 80 SE 827, LRAI915E 


902, AnnCas1915A 1018. 


Ill— Huston y. City Gas, etc., Co., 
yer TAS 307. 

Ky.—Louisville Tobacco Warehouse 
Co. v. Louisville Water Co., 162 Ky. 
478, 172 SW 928; McDaniel v. Fau- 
bush Tel. Co., 106 SW 825, 32 KyL 572. 
N. M.—State v. Albuquerque Water 
Supply Co., 19 N. M. 36, 140 PB 1059, 
LRA1915A 246, AnnCas1916E 1290. 

Pa.—Henderson Coal Co. v, Public 
Serv. Commn., 73 Pa. Super. 45. 

73. State v. Albuquerque Water 
Supply Co., 19 N. M. 36, 140 P 1059, 
LRAI915A 246, AnnCas1916E 1290; 
Henderson Coal Co. v. Public Serv. 
Commn., 73 Pa. Super. 45. 

74. Huston v. City Gas, ete., Co., 
158 Ill. A. 307. And see cases supra 
notes 72, 73. 

Enforcement by refusing or discon- 
tinuing service see infra text and 


' notes 78, 79. 


CO:, 
~1915A 246, AnnCas1916E 1290. 


75. Wiegand v. Alabama Power 
€o,, (Ala.) 9127.S 2063 State v. .Al- 
buquerque - Water Supply Go, LOAN: 
Mimeoorels0ic eR: 1059, LRA1915A 246, 
AnnCasi1916E 1290. 
pra notes 72-74. 


[a] Unreasonable regulation not 


"And see cases su- 


‘enforceable.—An unreasonable or un- 


just rule or regulation adopted by a 
public utility cannot be enforced. 
State vy. Albuquerque Water Supply 
19 N. M. 36, 140 P 1059, LRA 


7G. State v. Albuquerque Water 
Supply Co., supra. 

Duty of utility not to discriminate 
arbitrarily see infra § 16. 

77. WGaltimore, etc., R. Co. v. Pub- 


Co. v. Louisville Water Co., 162 Ky. 
478, 484, 172 SW 928. 

“When one elects to stand upon his 
rights it behooves him to be right.” 
Louisville Tobacco Warehouse Co. v. 


Louisville Water Co., supra. 

Duty to serve all who apply see in- 
fra § 16. 

80. Bronx Gas, etc., Co. v. First 


Dist. Publie Serv. Commn., 190 App. 
Div. 13, 180 NYS 38. 

Duty to serve all applicants with- 
out discrimination see infra § 16. 

81. Egyptian Packing Co. v. Olney 
Gas Co., 183 Ill. A. 447. 

Were and rate making see infra §§ 

82. Highland Dairy Farms Co. v. 
Helvetia Milk Condensing Co., 308 Ill. 
294, 1389 NE 418. 

83. Highland Dairy Farms Co. v. 
Helvetia Milk Condensing Co., supra; 
Inter-Ocean Pub. Co. v. Associated 
Press,. 184 Ill. 438, 56 NE 822, 75 
AmSR 184, 48 LRA 568; Egyptian 
Packing Co. v. Olney Gas Co., 183 111. 
A. 447; Louisville Tobacco Ware- 
house Co. v. Louisville Water Co., 162 
Ky. 478, 172 SW ‘928; Consumers’ 
Light, etc., Co. v. Phipps, 120 Okl. 223, 
Zbl PV63: 

Discriminatory rates see infra § 61. 

Reasonable discrimination see infra 
§ 61. 

84. Highland Dairy Farms Co. v. 
Helvetia Milk Condensing Co., 308 Ill. 
294, 139 NE 418; Oklahoma Gas, etc., 
Co. v. Wilson, (Ok1.) 288 P 316. And 
see cases infra notes 85-87. 

Right to deny or discontinue serv- 
ice to one failing to comply with rules 
and regulations see supra § 

85. Springfield Gas, etc., Co. Vv. 
Springfield, 292 Ill. 236, 126 NE 739; 
Peo. v. Forest Home Cemetery Car, 
258 Ill. 36, 101 NE 219, LRA1917B 946, 
AnnCas1914B 217 [app dism 238 U. s 
606 mem, 35 SCt 602 mem, 59 L. ed. 
1486 mem]; Egyptian Packing Co. v. 
Olney Gas Co., 183 Ill. A. 447; Louis- 
ville Tobacco Warehouse Co. v. Louis- 
ville Water Co., 162 Ky. 478, 172 SW 


Classification of patrons or service 
as to rates see infra § 61. 

83... Nampa, ete; ~irr.. Dist. stv. 
Briggs, 27 Ida. 84, 147 P 75: Peo: y. 
Public Serv. Commn., 230 N. Y. 95, 129 
NE 220, 12 ALR 960; Gray v. Central 
Ceeceneuse Co., 181 N. C. 166, 106 SE 

89. Highland Dairy Farms Co. v. 
Helvetia Milk Condensing Co., 308 Ill. 
294, 1389 NE 418; Peo. v. Publie Serv. 
Commn,, 230 N. Y. 95, 129 NE 220, 12 
ALR 960; Consumers’ Light, ete., 
Co. v. Phipps, 120 Okl. 223, 251 P 68. 

90. Peo. v. Forest Home Cemetery 
Co., 258 Tll. 36, 101 NE 219, LRA1917B 
nee AnnCas1914B 277 [app dism 238 

S. 606 mem, 35 SCt 602 mem, 59 L. 
i 1486 mem]. 

91. Peo. v. Public Serv. Commn., 
230 N. Y. 95, 129 NE 220, 12 ALR 960: 

{a] Extension of credit to patrons. 
—(1) The duty of a utility to be im- 
partial requires impartiality of credit 
as well as impartiality of service 
(Peo. v. Public Serv. Commn., 230 N. 
Y. 95, 129 NE 220, 12 ALR 960), (2) 
and a utility which makes a practice 
of extending credit to one customer 
cannot arbitrarily and with preferen- 
tial purpose refuse to extend credit 
to other customers of like standing 
(Peo. v. Public Serv. Commn., supra). 

92. Springfield Gas, ete. Co. v. 
Springfield, 292 Ill. 236, 126 NE 739; 
aes v. Logan, (Tex. Civ. A.) 10 SW 

a) 428 

“Public utility” defined see supra 


Sore 
93. See cases supra notes 83-92. 
94. See statutory provisions. 
95. ‘Consumers’ Light, ete., Co. v. 


Phinps, 120 Okl. 228, 251 P 63; Vaught 
v. East Tennessee Tel. Co., 123 Tenn. 
318, 130 SW 1050, 31 LRANS 315; Ann 
Cas1912C 132. 

96. Thoroughgood v. Georgetown 
Water Co.,'9 Del. Ch. 84, 77 A 720; 
Gainesville Wis Gainesville Gas, etc., 


Co., 65 Fla. 404, 62 S 919, 46 LRANS 
1119; Springfield Gas, ete., Co. v. 
Springfield, 292 Ill. 236, 126 NE 739; 


Atty.-Gen. v. Haverhill Gas Light Co., 
215 Mass. 394, 101 NE 1061, AnnCas 
1914C 1266. 
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utility or its privileges and franchise must be sur- 
rendered.°? As a general rule, it has no right to 
discontinue or abandon its service®® or to disable 
itself from the performance of its public duties®® 
‘except with the consent of the state; and the mere 
fact that the enterprise’ or a particular service? is 
not profitable does not justify the utility in ceasing 
or refusing to perform its duties. In the absence 
of statute or contract, however, a utility is not bound 
to continue operation at a loss if there is no reasona- 
ble prospect of profitable operation in the future,* 
or if such continuance will require a considerable 
investment from which no return can reasonably be 
expected;* and if a lack of profitableness results 
from the imposition of heavy burdens by the state 
the utility can cease operations,® whatever the mis- 
fortunes such stopping may produce.® 

Compelling operation. The performance by a 
utility of its public duties may be enforced by the 
state when no adequate excuse for nonperformance 
is shown;* and equity will restrain, in a proper ease, 
an ultra vires act on the part of a utility corporation 
which would operate to impair its ability properly 
to discharge such duties.® 

Permission to abandon or discontinue business. A 
public utility can obtain permission to discontinue 
or abandon its business only in a proceeding in which 
the state is represented, where such discontinuance 


97. McCran v. Public Serv. R. Co., {nent domain. 
95 N. J. Eq. 22, 122 A 205. WGA SH Hails, 
98. U. S.—Ft. Smith Light, etc., 4. 


Co. v. Bourland, 267 U.S. 330, 45 SCt 


PUBLIC UTILITIES 


Bullock v. Florida, 254 
41 SCt 193,65 L. ed. 330. 

Mt. Carmel Public Utilities, etc., 
Co. v. Public Utilities Commn., 297 


ary 


[§§ 17-19 


has not been assented to by the state.® 

Dissolution of corporation. Unless expressly ex- 
cepted therefrom, public utility corporations are in- 
cluded within general statutory provisions providing 
for the dissolution of corporations.?° 

[§ 18] 2. Transfer of Property or Diversion from 
Public Service.11_ In the absence of the state’s con- 
sent thereto, a public utility has no power voluntarily 
to transfer,+? mortgage,?*® or lease+* its property or 
franchise, where the effect of so doing would be to 
deprive itself of the power or in any substantial way 
impair its ability to carry out its public duties; nor 
can the utility?® or any person deriving title to its 
property, either at voluntary?® or judicial+’ sale, 
divert such property from the public service. This 
rule does not, however, prevent the alienation of such - © 
of the property of a utility as is not essential to the 
exercise of its public functions,1® nor does it apply 
to involuntary transfers which could not have been 
prevented by the utility.?® : 

[§ 19] F. Acts in Private Capacity. The fact 
that a business or enterprise is, generally speaking, 
a publie utility, does not make every service per- 
formed or rendered by it a public service, with the 
consequent duties and burdens,?° but it may act in a 
private capacity as distinguished from its publie 
capacity,°* and in so doing is: subject to the same 
rules as a private person.?? 


[a] Power to mortgage or lease 
does not authorize transfer.—A grant 
to a public utility of power to mort- 
gage or lease its property or franchise 


249, 69 L. ed. 631. 

Ala.—State v. Western Union Tel. 
Co., 208 Ala. 228, 94 S 466. 

Fla.—State v. Bullock, 78 Fla. 321, 
82 S 866, 8 ALR 232 [aff 254 U.S. 513, 
41 SCt 193, 65 L. ed. 380]. 

Kan.—State v. Dodge City, ete., R. 
ne 53 Kan. 377, 36 P 747, 42 AmSR 

O35: 

Mass.—Atty.-Gen. v. Haverhill Gas 
Light Co., 215 Mass. 394, 101 NE 1061, 
AnnCas1914C 1266; Weld v. Gas, etc., 
Comrs., 197 Mass. -556, 84 NE 101. 

W. Va.—Gassaway v. Gassaway 
Gas Co., 75 W. Va. 60, 83 SE 189. 

99. State v. Western Union Tel. 
Co., 208 Ala. 228, 94 S 466; Atty.-Gen. 
v. Haverhill Gas Light Co., 215 Mass. 
394, 101 NE 1061, AnnCasi1914C 1266. 

Contracts for nonperformance of 
public duties see supra § 13. 

Re Kote Sm thee lent hit ete Conn ave 
Bourland, 267 U. S. 330, 45 SCt 249, 
69 L. ed. 631; State v. Bullock, 78 Fla. 
321, 82 S 866, 8 ALR 232 [aff 254 U. 
Sembike ms SCte 193 ss Oondued a SONr 
State v. Dodge City, etc., R. Co., 53 
Kan. 377, 36 P 747, 42 AmSR 295. But 
see Lyon v. State R. Commn., 183 Cal. 
145, 190 P 795, 11 ALR 249 (holding 
that the state has no power to com- 
pel a utility to continue or resume op- 
erations at a loss where the utility is 
willing to and does in fact abandon 
to the public all its property which 
has been devoted to the public use). 

Right of utility to rate sufficient to 
yield reasonable profit see infra § 24. 

2. State v. Kansas Postal-Tel.-Ca- 
ble Co., 96 Kan. 298, 150 P 544. 

3. Bullock v. Florida, 254 U.S. 513, 
41 SCt 193, 65.27 ed. 330; | Brooks- 
Scanlon Co. y. Louisiana R. Commn., 
251 U. S. 396, 40 SCt 183, 64 L. ed. 323. 

[a] Contract not implied from ac- 
ceptance of corporate charter or pow- 
er of eminent domain.—No implied 
contract on the part of a utility to op- 
erate at a loss, when there is no rea- 
sonable prospect of profitable opera- 
tion in the future, can be elicited from 
the mere fact that it has accepted a 
charter from the state and has been 
allowed to exercise the power of emi- 


Ill. 303, 130 NE 693, 21 ALR 571, 

5. Erie R. Co. v. Board of Public 
Utility Comrs., 254 U. S. 394, 41 SCt 
169, 65 L. ed. 322. But see Gainesville 
v. ‘Gainesville Gas, etc., Co., 65 Fla. 
404, 62 S 919, 46 LRANS 1119 (hold- 
ing that the fact that regulations im- 
posed on a utility are in effect con- 
fiscatory and unduly arbitrary and 
burdensome is not a sufficient reason 
for discontinuance of the public serv- 
ice). 

6. Hrie R. Co. v. Board of Public 
Utility Comrs., 254 U. S. 394, 41 SCt 
169, 65 L. ed, 322. 

7. Gainesville v. Gainesville Gas, 
etc., Co., 65 Fla. 404, 62 S 919, 46 LRA 
NS 1119; In re Public Serv. R. Co., 95 
Ne J. Hig.931;51.22) Al 2209) MeCranmve 
Public Serv. R. Co., 95 N. J. Eq. 22, 
122 A 205. 

[a] Mandatory injunction.—A util- 
ity may be compelled to operate by 
mandatory injunction. In re Public 
Serv. (R, (Co:,.95 ING Maat 22 
209; McCran v. Public Serv. R. Co., 
95 N. J. Eq. 22, 122 A 205. 

8. McCarter v. Pitman, ete, Gas 
Cos Wt4N: Ss Ma 255) 69 Ag EI. 

[a] State is proper party to enjoin 
a threatened action by which the abil- 
ity of a utility to perform its public 
functions would be impaired. McCar- 
ter vy. Pitman, ete, Gas Comet Ned. 
Hq. 255, 69 A 211. 

9. State v. Bullock, 78 Fla. 321, 82 
S 866, 8 ALR 232 faff 254 U. S. 513, 41 
SCt 193, 65 L. ed. 380]. 

10. Jeffries v. Com., 121 Va. 425, 93 
SE 701. 

Dissolution of corporations in gen- 
eral see Corporations §§ 3670-3921. 

11. By public utility corporation 
see Corporations §§ 2467-2474. 

12. State v. Bullock, 78 Pla. 321, 
82 S 866, 8 ALR 232 [aff 254 U.S. 513, 
Al SCt (193) 65eLs reds 380 we Peouty, 
Commercial Tel., ete., Co., 277 Ill. 265, 
115 NE 879, AnnCas1917B 704; State 
v. Dodge City, etc., R. Co., 53 Kan. 377, 
36 P 747, 42 AmSR 295; Atty.-Gen. v.. 
Haverhill Gas Light Co., 215 Mass. 
394, 101 NE 1061, AnnCas1914C 1266; 
Weld v. Gas, ete., Comrs., 197 Mass. 
556, 84 NE 101. 


does not authorize the utility to sell 
or transfer the same. Peo. v. Com- 
mercial Tel., etc., Co., 277 Tl. 265, 115 
NE 379, AnnCas1917B 704. 

13. Atty.-Gen. v. Haverhill Gas 
Light Co., 215 Mass. 394, 101 NE 1061, 
AnnCasi914C 1266. 

14. Tippecanoe County v. Lafay- 
ette tele.) Co. SOR Indles 5: 

15. State v. Bullock, 78 Fla. 321, 82 
S 866, 8 ALR 232 [aff 254 U. S. 513, 41 
SCt 193, 65 L. ed. 380]; State v. Dodge 
City; ete., R. Co., 63 Kan. 8775136 Pane 
42 AmSR 295. 

16. State v. Bullock, 78 Pla. 321, 
82 S 866, 8 ALR 232 [aff 254 U. S. 513, 
41 SCt 193, 65 L. ed. 380]; State v. 
Dodge City, etc., R. Co., 53 Kan. 377, 
36 P 747, 42 AmSR 295. 

ofc State v. Bullock, 78 Fla. 321, 
82S 866, 8 ALR 232 [aff 254 U. S. 513, 
41 (SCt 1937 G5_ Ian, eds SS0n sestatemye 
Dodge City, etc., RR. Co.) 63) kane sie 
386 P 747, 42 AmSR 295. 

18. Alabama Public Serv. Commn. 
v. Louisville, etc., R. Co., 206 Ala. 326, 
89 S 524. 

19. State v. Western Union Tel. 
Co., 208 Ala. 228, 94 S 466. 

20. Sunset Shingle Co. v. North- 
west Electric, etc., Works, 118 Wash. 
416, 203 P 978. 

21. Killam v. Norfolk, ete., R. Co., 
122 Va. 541, 96 SE 506, 6 ALR 701. 

Effect of private act on public char- 
acter see supra § 9. 

22. Western Union Tel. Co. v. 
Louisville, ete., R. Co., 250 Fed. 199 
[certiorari den 248 U. S. 576 mem, 39 
SCt 18 mem, 63 L. ed. 428 mem, and 
app dism 248 U. S. 532 mem, 39 SCt 
18 mem, 63 L. ed. 406 mem]. 

[a] Occupancy “ of property.—A 
public utility occupying property by 
permission or as a tenant is subject 
to the same rules as are applicable 
to private persons. Western Union 
Tel. Co. v. Louisville, ete., R. Co., 250 
Fed. 199 [certiorari den 248 U. S. 576 
mem, 39 SCt 18 mem, 63 L. ed. 428 
mem, and app dism 248 U. S. 532 
mem, 39 SCt 18 mem, 63 L. ed. 406 
mem]. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 20-21] 


[§ 20] A. In General. 


23. Regulation: 

As appropriation of property for pub- 
lic use see Eminent Domain § 11. 
By municipal corporations see Car- 
riers §§ 1089, 1090; Gas § 20; Mu- 
nicipal Corporations §§ 353, 458, 560, 


bol, 1964, 579, 584, 590; 597, 5985 
Street Railroads [36 Cyc 1445 et 
seq]. 

Of: 


Commerce see Commerce §§ 5-206. 
Particular utilities: 
Aerial transportation see Aerial 
Navigation 2 C. J. p 299. 
Bridges see Bridges § 61. 
Canals see Canals §§ 34-45. 
Carriers see Carriers §§ 37-52, 
625-631, 1069, 1081-1090. 
picorrieity. see Hlectricity §§ 23- 


Ferries see Ferries §§ 46-49. 

Gas see Gas §§ 19-21. 

oe ene see Logs and Logging § 
3 


Motor vehicles see Motor Vehi- 
cles §§ .53-73. 

Municipally owned utilities see 
pepteipal Corporations §§ 551, 


Railroads see Railroads [33,Cyc 
43 et seq]. 

Ships see Shipping [36 Cyc 1]. 

Steam see Steam [36 Cyc 1261]. 

Street railroads see Street Rail- 
roads [36 Cyc 1445 et seq]. 

Telegraphs and telephones see 
Telegraphs and Telephones [387 
Cyc 1629 et seq]. 

Toll roads see Toll Roads [38 Cyc 


391 et seq]. 
Towage see Towage [38 Cye 555]. 
Warehousemen see Warehouse- 


men [40 Cyc 402]. 

rater see Waters [40 Cyc 794 et 
seq 

Te see Wharves [40 Cyc 


Rates and charges see infra §§ 24- 


Respective rights of congress and 
states see Commerce §§ 6-15. 

24. Munn y. Illinois, 94 U. S. 113, 
24 L. ed. 77. 

25. Contra Costa Water Co. v. Oak- 
land, 159 Cal. 323, 113 P 668; High- 
land Dairy Farms Co. v. Helvetia Milk 
Condensing Co., 308 Ill. 294, 139 NE 
418; Ex p. Tindall, 102 Okl. 192, 229 P 
125; Southern Oklahoma Power Co. 
v. Corporation. Commn., 96 OkKl. 53, 
220 P 370; Okmulgee Gas Co. v. Cor- 
eon Commn., 95 Okl. 213, 221, 220 
ig i 

“The rule is well established that 
when private property is devoted to 
‘public use, it is subject to public reg- 
ulation.” Okmulgee Gas Co. v. Cor- 
poration Commn., supra. 

26. Munn vy. Illinois, 94 U. S. 113, 
24 L. ed. 77; Southern Oklahoma Pow- 
er Co. Ve Corporation Commn., 96 Okl. 
53, 220 P 330. 

27. U. S.—Munn vy. Illinois, 94 U. 
Sate 3) 24" Ty, ed! 77% 

Tl. — Palmyra ANS DS KOXo NG Modesto 
Tel. Co., 336 Ill. 158, 167 NE 860; Aus- 


It is a fundamental rule 
_of the law that, when private property is affected 
with a public interest, it ceases to be juris privati 
only,?* and becomes subject to public regulation.?° 
Inasmuch, therefore, as one who devotes his prop- 
erty to a use in which the public has an interest in 
effect grants to the public an interest in its use,?° 
he must submit to be controlled by the public for the 
common good to the extent of the interest thus ere- 
ated and‘so long as such use is continued.?7 
cordingly, the state has inherent power, within rea- 
sonable and proper limits, to regulate and control 
public utilities operating within its borders,** ex- 
cept where it has irrevocably, either directly or in- 
directly, divested itself of the right to exercise such 


‘PUBLIC UTILITIES 
III. REGULATION? 


that end.?? 


Ac- 


tin Bros. Transfer Co. v. Bloom, 316 
Til. 435, 147 NE 387; State Public 
Utilities Commn. v. Bethany Mut. 
Tel. Assoc., 270 Ill. 188, 110 NE 334, 
AnnCaslolie 495s “Peo: iv. worest 
Home Cemetery Co., 258 Ill. 36, 101 
NE 219, LRA1917B 946, AnnCas1914B 
277 [app dism 238 U. S. 606 mem, 35 
SCt 602 mem, 59 L. ed. 1486 mem]. 

Me.—In re Searsport Water Co., 118 
Me. 382, 108 A 452. 

N. Y.—Bronx Gas, ete., Co. v. First 
Dist. Public Serv. Commn., 190 App. 
Diy. 13, 180 NYS: 38. 

Okl.—-Ex p. Tindall, 102 Okl. 192; 
229 P 125; Southern Oklahoma Pow- 
er Co. v. Corporation Comman., 96 Okl. 
53, 220 P 370. 

Or.—Woodburn v. Public Serv. 
Commn.,. ‘827 Or. 114, 161 P 391, DRA 
1917C 98, AnnCas1917E 996. 

And see cases infra note 28. 

“When private property is devoted 
to a public use, it is subject to public 
regulation.” Munn vy. Illinois, 94 U. 
S72 s0r 24s ed. aT ie 

[a] Geading case upon the right of 
the state to regulate public utilities is 
Munn y. Illinois, 94 U. S. 113, 24 L. 
COr iis 

[b] Private citizen who seeks to 
render public service for hire or to 
profit thereby, so far as his busi- 
ness and the right to operate it is 
concerned, absolves himself from the 
distinct rights of a private citizen and 
stands in the class with other public 


utilities. Ex p. Tindall, 102 Okl. 192, 
229 P 125. 
28. U. S.—Atlantic Coast Line R. 


Co. v. North Carolina Corp. Commn., 
206. WU. So 1,°27°SCt 585, 51°. ed. 933, 
11 AnnCas 398; Louisville, etc., R. Co. 
v. Tennessee R. Commn., 19 Fed. 679. 

Colo.—Peo. v. Colorado Title, etc., 
Co., 65 Colo. 472, 178 P 6 

Fla.—Gainesville v. Gainesville, 
Gas, ete., Co., 65 Fla. 404, 62 S 919, 46 
LRANS 11193 State v. Atlantic Coast 
Line R. Co., 58 Fla. 650, 44 S 2138, 138 
LRANS 320, 12 AnnCas 359. 

Ga.—Atlanta Terminal Co. v. Geor- 
gia Public Serv. Commn., 163 Ga. 897, 
137 SE 556. 

Ida.—Idaho Power, ete., Co 
Blomquist, 26 Ida. 222, 141 P i083, 
AnnCas1916E 282. 

Ill.—Chiecago, ete, R. Co. v. Chi- 
cago, 331 Ill. 360, 163 NE 141; Schil- 
ler Piano Co. v. Illinois Northern Util- 
ities Co., 288 Ill. 580, 123 NE 631. 

Ind. —'winfield Ve Public Serv. 
Commn at Senda poy ab ouN in Dodi: 

N. C.—In re Increase of Street Car 
INALCS ee OmUN a Coa lpd.) OMe SEI 61.9% 
Morris-Scarboro-Moffitt Co. v. South- 
ern Express Co., 146. N. C. 167, 59 SH 
667, 15 LRANS 983; Efland v. South- 
ern R. 'Co., 146 N. C. 135, 59 SH 355. 

Oh.—State v. Columbus Gas Light, 
oh Co., 34. Oh. St, 572, 32 AmSR 

Or.—Baker City Mut. Irr. Co. v. Ba- 
ye Cluy er ooMOrio 0.6, Or S92 ieel 13: 
13 16a Vie 


Va.—Winchester, etc., 
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power;2® and regulations made by it supersede the 
right of the utility to preseribe its own rules.*° The 
power resides with the legislature,?? and may be 
exerted either directly by the legislative authority** 
or by administrative bodies endowed with power to 
The state may enforce its regulations 
by appropriate penalties,?* and a utility lawfully 
operating may have an injunction against another 
operating in violation of, or without having complied 
with, lawful regulations and which competes with 
and injures the ‘former’ s business.?° 

[§ 21] B. Constitutionality.*° 
state to regulate public utilities is founded upon the 
police power,*®* and statutes for the control and reg- 
ulation of utilities are a legitimate exercise there- 


The right of the 


Com., 106 Va. 264, 55 SE 692. 
Limitations on power see infra § 


29. Winfield We Public Serv. 
Commmnt, “187 pind. S3a. Tie Nee oat 
State v. Columbus Gas Light, etc., 
Co. 34 Oh: St.572,°32 Am 3907 

30. State R. Commn. v. Louisville, 
ete., R. Co., 140 Ga. 817, 80 SE 827, 
LRAI915E 902, AnnCas1915A 1018. 

Right of utility to eats 7 rules 
and regulations see supra § 1 

31. State vy. Holm, 138 fetes 281, 
164 NW 989. 

32. Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commn., 206 U. 
S. 1, 27 SCt 585, 51 Wseds 933, dibeAnn 
Cas 398; In re Increase of Street Car 
Bares), 1799N. (Cl AST a hodS SHuieL 9: 

33. Atlantic Coast Line R. Co. vy. 
North Carolina Corp. Commn., 206 U. 
S: 1,27, SCt 585, 51. ed. 933; 11 Ann 
Cas 398; In re Inerease of Street Car 
Fares, 179°Ni Cs Lb, LOL SH 609 

Public utility commissions see in- 
fra §§ 68-163. 

34. Morris-Scarboro-Moffitt Co. v. 
Southern Express Co., 146 N. C. 167, 
59 SE 667, 15 LRANS 9838; Efland v. 
Souehent R. Co., 146 N. C. 135, 59 SH 


Penalties for violation of orders 
of commission see infra § 150. 

35. Springfield Gas, etc., Co. v. 
Springfield, 292 Ill. 236, 126 NE 739; 
Danwilles Tete Leone COL Veh ones Clark 
Truck. Col ZS Agel As solos 

36. Constitutionality of delegation 
of regulatory power to commission 
See infra § 72. 

87. Alabama Public Serv. Commn. 
v. Mobile Gas Co., 213 Ala. 50, 104 S 
538; Franklin County v. Public Utili- 
ties Commn., 107 Oh. St. 442, 140 NE 
87, 30 ALR 429; In re Hast End Elec- 
tric’ Light, ete., Co... 63 Bas Super. 
16; In re Relief Electric Light, etc., 
Co., 63 Pa. Super. 1, 5; Commonwealth 
Tel. Co. v. Carley, 192 Wis. 464, 470, 
213 NW 469. See State v. State Public 
Serv. Commn., 275 Mo. 483, 205 SW 
36 (holding that the right of state 
regulation of private property is bot- 
tomed on the devotion of property to 
a public use, and is wholly dependent 
thereon); Gulf, ete., R. Co. v. State, 
56) Dex. (Civ., Ay3653,6 20 swan tos 
(where it was said that the power to 
regulate utilities rests upon the prin- 
ciple that the state has control over 
property and pursuits of a public na- 
ture). And see cases supra .§ 20 
note 28. 

“The right to regulate and control 
a public utility exists because such 
utility affects the public interests.” 
Commonwealth Tel. Co. v. Carley, su- 
pra. 

“The authority of the legislature 
[to regulate utilities] comes from the 
inherent right to exercise certain po- 
lice powers as an inalienable function 
of government.” In re Relief HElec- 
trie Light, etc; Co., supra. 

Police power in general see Con- 
stitutional Law §§ 412-443. 
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of,** for the protection of the public as well as of 
the utilities themselves.*® Such statutes are, there- 
fore, not unconstitutional, either as impairing the 
obligation of contracts,*® taking property without 
due process,*+ or denying the equal protection of the 
laws,*? especially inasmuch as the question whether 
or not private property shall be devoted to a public 
use and the consequent burdens assumed is ordinarily 
for the owner to decide;4* and if he voluntarily 
places his property in public service he cannot com- 
plain that it becomes subject to the regulatory pow- 
ers of the state.*+ 

[§ 22] C. Scope and Extent.4®° The right of the 
state to regulate a public utility is as complete as 
though such right were expressly reserved in its 
charter.*® It is not affected by the fact that the 
utility had established its business before any regu- 
lations were adopted,** and, although statutes exer- 
cising the power of regulation are prospective and 
not retroactive in operation,*® as soon as the regula- 
tory power is exercised, the operation of established 
utilities at once becomes subject to the police power 
thus called into operation.4® Generally speaking, 
every point of contact between the public and a util- 
ity which relates to the performance by the latter 
of its public duties is subject to regulation by the 
state;°° but details of administration not inconsist- 
ent with the legislative policy of the state may be 
left to the utility, so long as adequate provision is 
made for the public.®! The right to regulate a par- 
ticular service depends upon whether or not it is a 
public service rather than upon whether or not the 
person or company furnishing it is a publie utility.®? 
The regulation of utilities is now ordinarily based 
upon the theory of regulated monopoly rather than 


PUBLIC UTILITIES | 


[§§ 21-23 


competition,®* and the power to regulate carries with 
it the power to protect utilities against indiserimi- 


nate competition,®* and should be exercised to that. , 


end.°> The fact that a utility purchases the com- 
modity or service furnished by it at the state line 
from a producer in another state does not exempt 
it from regulation by the state in which it operates.°® 
The power to regulate a particular act is not af- 
fected by the fact that the regulatory power has or 
has not been exercised as to other acts.°* 

{§ 23] D. Limitations on Power of Regulation. 
The power of the state to regulate the conduct and 
business of public utilities is limited by the considera- 
tion that it is not the owner of the property of the 
utility,®* nor clothed with the general power of man- 
agement incident to ownership,°® the private right of 
ownership of such property remaining®® and not 
being destroyed by the regulatory power.®+ © Accord- 
ingly, a utility may be controlled in the use of its 
property only so far as may be necessary to secure 
the proper discharge of the duties which it owes to 
individuals or to the public.°? Regulation must not 
be so far extended as to constitute management or 
operation,®* and the right of a utility honestly and 
in good faith to carry on its business and direct its 
affairs may not be wrested from it under the guise 
of regulation.°* The exercise of its power by the 


‘state is further limited, of course, by the state and 


federal constitutions, in contravention of which no 
regulation may be made;°® and the legislature can- 
not, under the pretense of regulation, deprive a utili- 
ty of any of its essential rights and privileges,®® but 
all regulations must be in fact within the police pow- 
er.67 Any regulation, therefore, which operates as 
a confiscation of private property®® or constitutes 


38. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586; State 
v. Holm, 138 Minn. 281, 164 NW 989. 


39. Kansas Gas, etce., Co. v. Pub- 
lic Sery. Commn., 124 Kan. 690, 261 
LES 

40. Jenkins Tp. v. Public Serv. 


Commn: | 65 "Pa. Super. 12255 Inv re 
Yast End Electric Light, ete., Co., 63 
Pa. Super. 16; In re’ Relief Electric 
Light, etc., Co., 63 Pa. Super. 1 

Cross references: 

Contracts of utilities deemed made in 
contemplation of regulatory power 
see supra § 13. 

Impairment of obligation of contracts 
in general see Constitutional Law 
§§ 593-777. 

Regulation and modification of rates 
fixed by contracts see infra § 28. 
41. Pennsylvania R. System, ete. 

v. Pennsylvania R. Co., 296 Fed. 220 

[aff 1 F. (2d) 171]; State v. Atlantic 

Coast Line R. Co., 60 Fla. 465, 54 S 

394: Jenkins Tp. v. State Public Serv. 

Commn., 65 Pa. Super. 122; In re Hast 

End Blectric Light, ete., Co., 63 Pa. 

Super. 16; In re Relief Electric Light, 

etc., Co.,' 63 Pa. Super. 

Due process of law in general see 
Constitutional Law §§ 956-1099. 

42. Jenkins Tp. v. Public Serv. 
Commn., 65 Pa. Super. 122; In re Hast 
End Electric Light, ete., Co., 63 Pa. 
Super. 16; In re Relief Electric Light, 
etc., Co., 63 Pa. Super. 1; West Vir- 
ginia Pulp, ete., Co. v. Public Serv. 
Commn., 61 Pa. Super. 555. 

{a] Not bad as special law.—A 
statute regulating public utilities is 
not a special law, since the separate 
classification of such utilities as dis- 
tinguished from private enterprises 
is not an arbitrary selection but rests 
upon substantial distinctions. West 
Virginia Pulp, etc., Co. v. Public Serv. 
Commn., 61 Pa. Super. 555. 

Equal protection of laws in general 


see Constitutional Law §§ 874-955. 
43. Oklahoma Light, etce., Co. v. 
poke Corp. Commn., 96 Okl. 19, 220 P 


44. Oklahoma Light, ete., Co. v. 
State Corp. Commn., supra. See State 
v. Florida East Coast R. Co., 69 Fla. 
480, 68 S 729, LRA1918F 272 (where 
it was said that one engaging in pub- 
lic service therehy accepts the burden 
of lawful public regulation). ; 

45. Of power of public utility com- 
mission see infra §§ 79, 80. 

Regulation of rates and charges see 
infra §§ 24-67. 

46. Great Falis Power Co. v. Webb, 
123 Tenn. 584, 133 SW 1105. 

47. Munn vy. Illinois, 94 U. S. 1138, 
24 L. ed. 77. 

48. In re Searsport Water Co., 118 
Me. 382, 108°A 452. 


49. Motor Transit Co. v. State R 
Commn.,. 189 "Cal. 25738, , 209) Pubse, 
50. New Street Bridge Co. v. Pub- 


hoe Serv. Commn., 271 Pa. 19, 114 A 
378. 

51. Weld v. Gas, ete., Comrs., 197 
Mass. 556, 84 NE 101. 

-52. Sunset Shingle Co. v. North- 
west Electric, etc., Works, 118 Wash. 
416, 203 P 978. : 


53. Egyptian Transp. System  v. 
Louisville, ete., R. Co., 321 Ill. 580, 
152 NE 510. 

.54 Egyptian Transp. System v. 


Louisville, ete., R. Co., supra. 


55. HEgyptian Transp. System vy. 
Louisville, etc., R. Co., supra. 
56. Peoples’ Natural Gas Co. v. 


Public Serv. Commn., 79 Pa. Super. 
560 [affe2(9 -Pas-252), 1235 A799) Cate 
Paee $. 050; 460S€t. 3727710) aed: 
7 é 

Power to regulate interstate com- 
merce see Commerce §§ 5-16. 

57. State v, Atlantic Coast Line 
Rix Co.,. 60. Pla. 2218) 53eS7 600i King 
Lumber, ete., Co. v. Atlantic Coast 


Line R. Co., 58 Fla. 292, 50 S 509. 

58. Missouri v. Missouri Public 
Serv. Commn:, 262) Us S.4 2764s SGe 
544) CLs, ced. 985 sie Alas Oe ren, 
(Mo.) 233-SW 425]. 


59. Missouri v. Missouri Public 
Serv. Commn., supra. 
60. United R., ete, v. West, 


(Ory, 
280 U. S. 234, 50 SCt 123. > 

61. Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commn., 206 U. 
S. 1, 27 SCt 585, 51 L. ed. 938, 11 Ann 
Cas 398. 

62. Blease v. Charleston, etc., R. 
Co., 146 S.C. 496, 144 SH' 233 Dan- 
ville, etc., R. Co. v. Lybrook, 111 Va. 
623, 69 SH 1066, AnnCasi912A 175. 

63. Harvey v. State Corp. Commn., 
102 Okl. 266, 229 P 428, 36 ALR 1445. 

64. Pacific Tel., etc., Co. v. Whit- 
comb, 12 F. (2d) 279. 

65. Louisville, ete., R. Co. v. Ten- 
nessee R. Commn., 19 Fed. 679. 

66. Louisville, etc., R. Co. v. Ten- 
nessee R. Commn., supra. 

67. Louisville, ete., R. Co. v. Ten- 
nessee R. Commn., supra. 

Right to regulate as founded upon 
police power see supra § 21. 

68. State v. Fairchild, 224 U. S. 
510, 32 SCt 535, 56 L. ed. 863 [rev 52 
Wash. 17, 100 P 179]; Schiller Piano 
Co. v. Illinois Northern Utilities Co., 
288 Ill. 580, 123 NE 631; Port Depos- 
it v. Public Serv. Commn., 155 Md. 124, 
141 A 517; Public Serv. Commn. vy. 
Philadelphia, etc., R. Co., 155 Md. 104, 
141 A 509; Jenkins Tp. v. Public 
Serv. Commn., 65 Pa. Super. 122. 

[a] Regulation compelling fur- 
nishing of unnecessary facilities.—A 
regulation compelling a public utility 
to furnish facilities for which there 
is no public necessity constitutes a 


deprivation of property without due 


process of law. State v. Fairchild, 
224 U. S. 510, 32 SCt 585, 56 L. ed. 
863 [rev 52 Wash. 17, 100 P 179]. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


"vy. Public Utilities Commn., 


[app dism 261 U.S: 


Pah 


ss 23-27] 


an arbitrary or unreasonable infringement of per- 
sonal or property rights®® is void, because repugnant 


[§ 24] A. In General. 


it cannot be compelled to do so.7® 


[§ 25] B. Initiation and Prescription of Rates’ 
—1. Right of Utility—a. In General. 
right to prescribe rates for the product or service of 
a public utility belongs to the utility itself,78 and 
ordinarily such right is not destroyed, but merely the 
manner of its exercise restricted, by statutes regulat- 


Confiscatory rates see infra § 59. 
69. Atlantic Coast Line R. Co. v. 


North Carolina Corp. Commn., 206 U.| v. Public Utility Comrs., 


S: 1, 27 SCt 585, 51 L. ed. 933, 11 Ann 
Cas 398; Schiller Piano Co. v. Illinois 
Northern Utilities Co., 288 Ill. 580, 123 
NE 631. 

70. Due process of law see Consti- 
tutional Law §§ 956-1099. 

71. Equal protection of laws see 
Constitutional Law §§ 874-955. 

72. See supra §§ 1-9. 

73. S.—-Board of Public Utility 
Comrs. v. New York Tel. Co., 271 U. 
S. 23, 46 SCt 363, 70 L. ed. 808; Blue- 
field "Water Works, ete., Co. v. West 
Virginia Public Serv. Commn., 262 U. 
S. 679, 48 SCt 675, 67 L. ed. 1176; 
Missouri v. Missouri Public Serv. 
Commn., 262 U. S. 276, 48 SCt 544, 67 
L. ed: 981, 31 ALR 807; Denver v. 
Denver Water Co., 246 U. S. 178, 38 
SCt 278, 62 L. ed. 649; Minnesota Rate 
@ases, 2301/U, -S2 (852, 33 (SCt 7295 57 
L. ed. 1511, 48 LRANS 1151, AnnCas 
1916A 18; Willcox v. Consolidated Gas 
Co., 212 wees! 19, 29 SCt 192, 53 L. ed. 
382, 48 LRANS 1134, 15 AnnCas 1034; 
San Diego Land, etc., 
189 U. S. 439, 23 SCt 571, 47 L. ed. 
892; San Diego Land, etc., Co. v. Na- 
tional City, 174 U. S. 739, 19 SCt 804, 
43 L. ed. 1154; Smyth v. Ames, 169 
U. S. 466, 18 sct 418, 42 L. ed. 819; 
Fort Worth Gas Co. v. Fort Worth, 
85 EF. (2d) 743; Great Falls Gas Co. 
v. Montana Public Serv. Commn., 34 
KF. (2d) 297; Louisiana Water Co. v. 
Missouri Public Serv. Commn., 294 
Fed. 954 [app dism 269 U. S. 597, 46 
SCt 120, 70 L. ed. 432]; Tonopah Wa- 
ter Co. v. Nevada Public Serv. 
Commn., 250 Fed. 304; Goldfield Cons. 
Water Co. v. Nevada Public Serv. 
Commn., 236 Fed. 979; Garden City 
v. Garden City Tel., etc., Co., 236 Fed. 
693, 150 CCA 25 

CGal.—Contra ‘Costa Water Co. v. 
Oakland, 159 Cal. 323, 113 P 668. 

Colo. — Ohio, etc., Smelting, ete., Co. 
68 Colo. 
137, 187 P 1082. 

D. C.—Potomac Electric Power Co. 
v. District of Columbia Public Utili- 
ties Commn., 51 App. 77, 276 Fed. 327 
428, 43 SCt 445, 
67 L. ed. 731]. 

Fla.—Gainesville  v. Gainesville 
Gas, etc., Co., 65 Fla. 404, 62 S 119, 
46 LRANS 1119. 

Ill.— State Public Utilities Commn. 
v. Springfield Gas, etc., Co., 291 Ill. 
209, 125 NE 891; Northern Illinois 
Light, ete., Co. v. Commerce Commn., 
132 Ill. 11, 134 NE 142. 

Me.—Kennebec Water Dist. v. Wa- 
aprile, 97 Me. 185, 54 A 6, 60 LRA 


Mo.—State v. State Public Serv. 
Commn., 308 Mo. 328, 272 SW 971 
(writ of error dism 275 U. S. 489 mem, 


Co. v. Jasper, | 


PUBLIC UTILITIES 


A utility may 


Set Aside. 


5 one eal 


to the constitutional guaranties of due process’ and 
equal protection of the laws.7+ 


IV. RATES AND RATE MAKING 


It is the universal rule 
that a public utility, because of its peculiar nature,?? 
is entitled to charge and receive for its product or 

-service such rates, and such only, as will give it as 
profit a fair return upon the reasonable value of its 
property at the time used and useful in the public 
service,’® and, e converso, that the public is entitled 
to be served at reasonable rates.*4 
for a time, as a matter of business or other policy, 

j adopt rates yielding less than a fair return;7> but 


ing or providing for the regulation of the rates to 
be charged,*® although by some statutes it is altogeth- 
er withdrawn.®° 
tive rate structures equally just and reasonable, the 
utility has the right to select that which it chooses.** 
The right of the utility to fix its rates is always sub- 
ject, however, to the requirement that such rates be 
reasonable’? and nondiscriminatory.*? 

[§ 26] b. When Rates Prescribed by State Are 
When rates established by the state or 


In addition, as between alterna- 


under its authority are set aside or otherwise become 


Primarily the 


48 SCt 33 mem, 72 L. ed. 388 mem]. 
N. J.—Atlantie City ‘Sewerage Co. 


100 N. J. L. 
395, 125 A 327. 

N. Y.—Peo. v. Willcox, 210 N. Y. 
479, 104 NE 911, 51 LRANS 1; Peo. 
v. Public Serv. Commn., 214 App. Div. 
108, 211 NYS 662; Pennsylvania Gas 
Co. v. State Public Serv. Commn., 211 
App. Div. 258, 207 NYS 599; Bronx 


Gas, ete., Co. v. First Dist. Public 
Serv. Commn., 190 App. Div. 13, 180 
NYS 38. 


N. C.—Corporation Commn. v. Can- 
non Mfg. Co., 185 N. C. 17, 116 SE 178. 

Okl1.—Okmulgee Gas Co. v. Corpo- 
ration Commn., 95 Okl. 213, 220 P 28; 
Oklahoma Natural Gas Co. v. Corpo- 
ration Commn., 90 Okl. 84, 216 P 917. 

Wash.—State v.. Kuykendall, 
Wash. 107, 205 P 3. 

W. Va. — Huntington v. Public Serv. 
Commn., 89 W. Va. 7038, 110 SE 192. 

[a] heading American case upon 
the rates of public utilities is Smyth 
v. Ames, 169 U. S. 466, 18 SCt 418, 42 
L. ed. 819. 

Rate base see infra §§ 29-48. 

mcoecnsbicn eas of rates see infra §§ 


Rates of particular utilities: 
Bridges see Bridges § 61. 
parece see Carriers §§ 624-692, 1078— 
110 


Electricity see eee ae. § 29. 

Ferries see Ferries §§ 17-49. 

Gas ‘see Gas §§ 34-52. 

Logging see Logs and Logging § 132. 

Motor vehicles see Motor Vehicles § 
70 


Municipally owned utilities see Mu- 
nicipal Corporations §§ 551, 552. 
Street railroads see Street Railroads 

[36 Cye 1450]. 

Telegraphs and telephones see Tele- 
raphe and Telephones [37 Cyc 1630, 
1654). 

Toll roads and turnpikes see Toll 
Roads [38 Cyc 397]. 

Warehouses see Warehousemen [40 
Cyc 402-451]. 

es see Waters [40 Cyc 796, 835, 
8 é 

Wharves see Wharves [40 Cyc 907]. 
74. Smyth v. Ames, 169 U. S. 466, 

18 SCt 418, 42 L. ed. 819; Goldfield 

Cons. Water Co. v. Nevada Public 

Serv. Commn., 236 Fed. 979; State 

Public Utilities Commn. v. Springfield 

Gas, etc); -Co., 291 Tll.. 209,:125 NE 

891; Northern Illinois Light, etc., Co. 

v. Commerce Commn., 132 Ill. 11, 134 

NE 142; Peo. v. Willcox, 210 N. Y. 

479, 104 NB 911, 31 LRANS 1. 

75. Great Falls Gas Co. v. Mon- 
ae Public Serv. Commn., 34 F. (2d) 
97 


76. Great Falls Gas Co. v. Mon- 
tana Public Serv. Commn., supra. 

Confiscatory rates see infra § 59. 

77. By interstate commerce com- 


119 


of no effect, a public utility has the right to establish 
its own rates,** subject to the ordinary requirements 
of reasonableness.®° 
utility is in force until it is modified or a different 
rate is fixed by proper authority.§® 

[§ 27] 2. Power of State’’—a. In General. 


A rate so established by the 


In 


mission see Commerce § 181. ‘ 

78. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Streator Aqueduct Co. 
v. Smith, 295 Fed. 385; New York 
Interurban Water Co. v. Mt. Vernon, 
110 Mise. 281, 180 NYS 304; Coplay 
Cement Mfg. Co. v.’ Public Serv. 
Commn., 271 Pa. 58,114 A 649,16 ALR 
1214; Randall Gas Co. v. Star Glass 
Co., 78 W. Va. 252, 88 SE 840. 

[a] Fundamental right of utility. 
—The right to initiate and change its 
rates is fundamental to a public util- 
ity. Coplay Cement Mfg. Co. v. Pub- 
lic Serv. Commn.,5271 ‘Pa. 58,714.04 
649,16 ALR 1214. - 

79. Coplay Cement Mfg. Co. v. 
State Public Serv. Commn., supra; 
Randall Gas Co. v. Star Glass Co., 78 
W. Va. 252, 88 SE 840; Rex v. Public 
pelicies Comrs., (N. Es) 47 DomLR 


aah rahe des by state see infra §§ 27, 


80. State R. Commn. v. Weld, 96 
Tex. 394, 73 SW 529; Missouri- Kan- 
sas, etc., R. Co. v. State R. Commn., 
(Rex eCivn 2%) 3 SW (2d) 489 [aff 
(Commn. A.) 3'SW (2d) 679, 680]. 

81. Idaho Power Co. v. Thompson, 
19 eke (2a) 547. 


U. S.—Idaho Power Co. v. 
Thohipeas supra. 
Kan.—Hutchinson v. Hutchinson 
Gas Co., 125 Kan. 246, 264 P 68. 


Me.—Hamilton  v. Caribou Water, 
ete., Co., 124 Me. 422, 117 As 582) 

Nev.—Garson v. Steamboat Canal 
Co., 48 Nev. 298, 185 P 801, 1119. 

N. Y.—New York Interurban Wa- 
ter Co. v. Mt. Vernon, 110 Misc. 281, 
180 NYS 304. 

Reasonableness of rates see infra 
§§ 49-60. 

83. Idaho Power Co. v. Thompson, 
nS ia Sie @X0 ena: 

Discrimination see infra § 61. 

84. Hutchinson v. Hutchinson Gas 
Co., 125 Kan. 346, 264 P 68; Hutchin- 
son v. Southwestern Bell Tel, Co., 109 
Kan. 545, 200 P 301; State v. Inde- 
pendence Gas Co., 102 ian, eg eg 
P 713; Emporia Tel. Co. v. State Pub- 
He U eilitige Commn., 97 Kan. 136, 154 


85. See supra § 25 text and note 82. 

86. Hutchinson v. Hutchinson Gas 
Co., 125 Kan. 346, 264 P 68; Hutchin- 
son v. Southwestern Bell Tel. Co., 109 
Kan. 545, 200 P 301; Emporia Tel. 
Co. v. State Public suiilities Commn., 
97 Kan. 136, 154 P 262. 

87. To regulate utilities in general 
see supra §§ “20— 23. 

Municipal regulation of rates see 
Municipal Corporations §§ 353, 458, 
552, 554-561, 597. 

Regulation of rates of particular 
utilities: 

Bridges see Bridges § 61. 
Carriers generally see Carriers §§ 627— 


12 [51 C.J.] 


pursuance of its general power to regulate public 
utilities,*® the state has authority to regulate the 
rates to be charged by a utility for its product or 
service,*® subject always to the requirement that 
the rates so fixed shall be reasonable and just,®® and 
nondiseriminatory;°! and as an incident thereof it 
may suspend a proposed increase of rates pending in- 
Such power is inherent in the state,°* 
regardless of whether or not it is being exercised 
at any particular time,°®* and is an attribute of sov- 


vestigation.°? 


631, 1081-1088. 

Electric service see Electricity § 26. 

Ferries see Ferries § 49. 

Gas service see Gas §§ 36-47. 

Logging and rafting companies see 
Logs and Logging § 132. 

EC Or carriers see Motor Vehicles § 
70. 

Municipally owned utilities see Mu- 
nicipal Corporations §§ 551, 552. 
Street railroads see Street Railroads 

[86 Cye 1450]. 

Telegraphs and telephones see Tele- 
graphs and Telephones [37 Cyc 
1630]. 

Toll bridges see Bridges § 61. 

Toll roads and turnpikes see Toll 
Roads [38 Cyc 397]. 

Warehouses see Warehousemen [40 
Cye 402-451]. 

Water service see Waters [40 Cyc 796, 
836, 843]. 

88. See supra §§ 20-23. 

89. U. S.—Stone v. Farmers’ L. & 
Co. 16) U.S: 807, 6 SCt33 4529 14 
ed. 636; Munn v. Illinois, 94 U. S. 1138, 
24 L. ed. 77. 

Cal.—Contra Costa Water Co. v. 
Oaklandy) 1159) "Cal? 3237 113 =P 1668 
Northern Light, etc., Co. v. Stacher, 
13 Cal. A. 404, 109 P 896. 

Fla.—Tampa Vv. Tampa Water 
Works Co., 45 Fla. 600, 34 S 631 [aff 
199 U. S. 241, 26 SCt 23, 50 L. ed. 170]. 

Ind.—Chicago, ete., R. Co. v. State 
R. Commn., 38 Ind. A. 439, 78 NE 338, 
79 NE 520. 

Me.—In re Searsport Water Co., 118 
Me. 382, 108 A 452; In re Guilford 
Water Co., 118 Me. 367, 108 A 446. 

Md.—Gregg v. Laird, 121 Md.1, 87 A 


zs We te 
N. J.—Public Serv. Gas Co. v. Pub- 
lic Utility Comrs., 84 N.,. J. L. 463, 


87 A 651, LRA1918A 421 [aff 87 N. J. 
L. 581, 92 A 606, 94 A 634, 95 A 1079 
(app dism 242 U. S. 667 mem, 37 SCt 
243 mem, 61 L. ed. 552 mem) ]. 
Y.—-Peo. v. Buda PN Yop a5 

22 NE 670, 682, 7 N. 'Y. Cr. 189, 15 
AmSR 460, 5 LRA 559 [aff 50 Hun 
413, 2 NYS Op OM INGEN Giles Olly ful 
aie 143. Uy Ss. oL7, 12 SCt 468,36) i: 
ed. 247]. 

Okl.—Galbreath v. Oklahoma Nat- 
ural Gas Co., 130 Okl. 34, 264 P 878. 

Pa.—McKeesport v,. Public Serv. 
Commn., 72 Pa. Super. 434; Harbor 
Creek Tp. v. Public Serv. Commn., 72 
Pa. Super. 433; Pittsburgh v. Public 
Serv. Commn., 72 Pa. Super. 433; 
North Braddock v. Public Serv. 
Commn., 72 Pa. Super. 432; Reading 
v. Public Serv. Commn., 72 Pa. Super. 
432; Wilkinsburg v. Public Serv. 
Commn., 72 Pa. Super. 423. 

Wis.—Kilbourn City v. Southern 
Wisconsin Power Co., 149 Wis. 168, 
135 NW 499. 

And see cases infra notes 90, 91. 

[a] Leading case (1) upon the 
power of the state to regulate the 
rates of public utilities is Munn v. 
Illinois, 94 U. S. 1138, 24 L. ed. 77. (2) 
In that case “the immemorial and 
exclusive right of legislatures to fix 
rates for future application was up- 


held.” Com. v. Benn, 284 Pa. 421, 434 
131 A’ 253. 
90. Southern Iowa Electric Co. v. 


Chariton, 255 U. S. 539, 41 SCt 400, 65 
L. ed. 64; Idaho Power Co. v. Thomp- 
son, 19 F. (2d) 547; Southern Bell Tel., 
ete., Co. v. South Carolina R. Commn., 


PUBLIC UTILITIES 


5. (2d). 17; Chicago; ete:,) Ri Coun. 
State R. Commn., 38 Ind. A. 439;°738 
NE 338, 79 NE 520. See Gregg v. 


Laird, 121 Md. 1, 31, 87 A 1111 (where 
it was said: “The only limit a 
[to the power of the legislature to es- 
tablish rates] ... .is that such 
rates shall not be confiscatory’’). 

Reasonableness of rates see infra 
§§ 49-60. 

91. Idaho Power Co. v. Thompson, 
TOWRA (20)) 47s 

Discrimination see infra § 61. 

92. Cumberland Tel., ete, Co. v. 
eee R., etc., Commn., 287 Fed. 

Suspension by public utility com- 
mission see infra § 89. 

93. Ark.—Camden v. Arkansas 
Lisht etc., Co., 145 Ark. 205, 224 SW 

4. 


Colo.—Denver v. Mountain States 
Tel., ete., Co., 67 Colo. 225, 184 P 604. 

Ida.—Sandpoint Water, etc., Co. v. 
Sandpoint, 31 Ida. 498, 173 P 972, 
LRA1918F 1106. 

Ill.— State Public Utilities Commn. 
v. Quincy, 290 Ill. 360, 125 NE 374. 

a.—S few Orleans, 151 La. 

24, 91 S 533. 


Me.—In re Guilford Water Co., 118 
Me. 367, 108 A 446. 

Mo.—State v. Public Sery. Commn., 
233 SW 425 [rev on other grounds 
262 U. S. 276, 43 SCt 544, 67 Lived. 
981, 31 ALR 807]. 

Okl.—Shaffer Oil, etc., Co. v. Creek 
County Gas Co., 114 Okl. 258, 246 P 
630; Consumers’ Gas Co. v. Corpora- 
tion Commn., 95 Okl. 57, 219 P 126. 

Or.—Woodburn v. Public Serv. 
Commn., 82 Or. 114, 161 P 391, LRA 
1917C 98, AnnCas1917E 996. 

Pa.—Slate Belt Electric St. R. Co. v. 
Fee Serv. Commn., 73 Pa. Super. 
ges 

W. Va.—Benwood v. Public Serv. 
Commn.,. 75) Wa. Vas 12%, 838) SHe295, 
LRAIIISC 261: 

{a] Constitutional grant to legis- 
lature unnecessary.—No express con- 
stitutional grant is necessary to vest 
in the legislature the power to fix and 
regulate rates, since it is a power in- 
herent in the state. State Public 
Utilities Commn. v. Quincy, 290 Ill. 
360, 125 NE 374. 

94. Sandpoint Water, etc., Co. v. 
Sandpoint, 31 Ida. 498, 173 P 972, LRA 
1918F 1106. 


95. Ark,—Camden Vv. Arkansas 
Light, ete., Co., 145 Ark. 205, 224 SW 
444, 


La.—Baton Rouge Waterworks Co. 
v. Louisiana Public Serv. Commn., 156 
La. 539, 100 S 710; State v. New Or- 
leans, 151 La. 24, 91 S 5338. 

Me.—In re Guilford Water Co., 118 
Me. 367, 108 A 446. 

Okl.-—Galbreath v. Oklahoma Nat- 
ural Gas Co., 130 Okl. 34, 264 P 878; 
Atchison, ete., R. Co. v. State, 115 OkL. 
158, 241 P 776; Shaffer Oil, ete., Co. 
v. Creek County Gas Co., 114 Okl. 258, 
246 P. 620; Consumers” Gas’ Co: wv: 
Corporation Commn., 95 Okl. 57, 219 P 
126. 

Or.—Portland v. Public Serv. 
Commn., 89 Or. 325, 173 P 1178; Wood. 
burn v. Public Serv. Commn., 82 Or. 
114, 161 P 391, LRA1917C 98, AnnCas 
1917E 996. 

Uta ’ 
Utah Power, 


Cor in. 


etc., Co., 58 Utah 168, 


| Commerce Commn., 316 Ill. 
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ereignty,®® having its origin in the police power;°® 
and its exercise accordingly does not violate the con- 
stitutional guaranties of due process of law.®? 
contract between a utility and its patrons or a mu- 
nicipality to furnish its product or render service at 
a stipulated price can defeat such power or deprive 
the state thereof.°® 

As legislative function. 
rate making is not a judicial function,®® but is a leg- 


No 


It has been held that 


197 P 902. 

Wis.—Kilbourn City v. Southern 
Wisconsin Power Co., 149 Wis. 168,, 
135 NW 499. 

96. U.S.—Brooklyn Union Gas Co. 
v. Prendergast, 7 F. (2d) 628. 

Ala.—Alabama Water Co. v. Atalla, 
211 Ala. 301, 100 S 490. 

La.—Baton Rouge Waterworks Co, 
v. Louisiana Public Serv. Commn., 156 
La. 539, 100 S 710; State v. New Or- 
leans, 151 La. 24, 91 S 533. 

Me.—In re Searsport Water Co., 118 
Me. 380, 108 A 452. 

Mo.—State v. Public Serv. Commn., 
233 SW 425 [rev on other grounds 262 
U. S. 276, 43 SCt 544, 67 L. ed. 981, 
31 ALR 807]; State v. State Public 
Serv. Commn., 275 Mo. 201, 204 SW 
497 [writ of error dism 251 U. S. 547, 
40 SCt 342, 64 L. ed. 408]. 

N. C.—Corporation Commn. v. Can- 
non Mfg. Co., 185 N. C. 17,116 SE 178. 

Oh.—Cleveland Tel. Co. v. Cleve- 
land, 98 Oh. St. 358, 121 NE 701. 

Or.—Woodburn v. Public Serv. 
Commn., 82 Or. 114, 161 P 391, LRA 
1917C 98, AnnCas1917E 996. 

Utah.—vU. S. Smelting, ete., Co. v. 
Utah Power, etc., Co., 58 Utah 168, 197 
P 902. 

W. Va.—Benwood v. Public Serv. 
Commn., 75 W. Va. 127, 83 SE 295, 
LRA1915C 261. 

Police power 
Law §§ 412-443. 

97. .Tampa v. Tampa Water Works 
Co., 45 Fla. 600, 34 S 631 [aff 199 U. 
S. 241, 26° SCt 237 50 E. ed. v70h: 

Due process see Constitutional Law 
§§ 988-1018. 

98. U.S—Brooklyn Union Gas Co. 
v. Prendergast, 7 EF. (2d) 628; U. S: 
v. Oklahoma Gas, etc., Co., 297 Fed. 
Bids 

Ala.—Alabama Public Serv. Commn. 
v. Mobile Gas Co., 213 Ala. 50, 104 S 
538; Alabama Water Co. v. Atalla, 
211 Ala. 301, 100 S 490. 

Ill.— Chicago, etc., R. Co. v. Chi- 
cago, 331 Ill. 360, 163 NE 141. 


see Constitutional 


Me.—In re Guilford Water Co., 118 
Me. 367, 108 A 446. 
Okl.—Shaffer Oil, ete., Co. v. Creek 


County Gas Co., 114 Okl. 258, 246 P 
630: Southern Oil Corp. v. Yale Nat- 
ural Gas Co., 89 Okl. 121, 214 P 131 
foes 266 U.S. 583, 45 SCt 97, 69 Li ed. x 


Pa.—Citizens’ Pass. R. Co. v. Public 
Serv. Commn., 75 Pa. Super. 238 [rev 
eek grounds: 2715 Pawson ene eA 

Utah.—St. George v. Public Utili- 
tieés Commn., 62 Utah 453, 220 P 720. 

W. Va.—Benwood vy. Public Serv. 
Commn., 75 W. Va. 127, 83 SE 295, 
LRA1915C 261. 

Change of rates fixed by contract 
see infra § 28. 

99. U. S—St. Louis Terminal R.. 
Assoc. v. U. S., 266 U. S: 17, 45° SCt 5, 
69 L. ed. 150; Pacific Gas, ete., Co. 
v. San Francisco, 265 U. S. 403, 44 
SCt 537, 68 L. ed. 1075; Prentis v. At- 
lantic Coast Line R. Co., 211 U. S. 210, 
29 SCt. 67, 53 Ey ed.1150:" New svork 
Tel. Co. v. Prendergast, 11 F. (2d) 162. 

jesher eta v. Seward, 7 Alaska 


Jil— Alton, ete., R. Co. v. Illinois 
625, 147 
NE 417; State Public Utilities 
Commn. v. Springfield Gas, ete., Co., 


= 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


,Commn. v. Springfield Gas, etc., 


§§ 27-28] 


islative one, 


exercise.® 


Mode of exercise. 


291 ill, 209, 125 NE 9891; 
etce., R. Co. v. State Public Utilities 
Commn., 268 Ill. 49, 108 NE 729 [aff 
242, U. S. 388, 37 SCt 173, 61 Li ed. 
341). 

Mich.—Traverse City :v. State R. 
Commn., 202 Mich. 575, 168 NW 481. 

Minn.—Steenerson v. Great North- 
ern R. Co., 69 Minn. 353, 72 NW 713. 

Okl.—Muskogee Gas, etc., Co. v. 
State, 81 Okl. 176, 186 P 730. 

Wis.—Waukesha Gas, ete., Co. v. 
Wisconsin R. Commn., 181 Wis. 281, 
194 NW 846. 

fa] Not even with consent of par- 
ties does the court have jurisdiction 
to prescribe rates for the product or 
service of a public utility. Graff v. 
Seward, 7 Alaska 341. 

Authority of courts to fix rates on 
review of orders of public utility com- 
mission see infra §§ 141, 148. 

1. U. S.—St. Louis Terminal R. 
Mesoe. Ve, S266 'U. S. 1%, 45 SCt.5, 
69 L. ed. 150; Minnesota Rate Cases, 
PBOMOENS. oO a ooo Ot el2o. On pluie ed: 
1511, 48 LRANS 1151, AnnCas1916A 
18; Prentis v. Atlantic Coast Line R. 
Con cil WU. S..2105.29 SCt 167, 5371s ed. 
150: New York Tel. Co. v. Prender- 
fast, 11 HM (2a) 162. 

Cal.—Contra Costa Water Co. v. 
Oakland, 159 Cal. 323, 113 P 668. 

Ill.—Alton, etce.; R. Co. v. Illinois 
Commerce Commn., 316 Ill. 625, 147 
NE 417; State Public PButss 

Or; 
291 Ill. 209, 125 NE 891; Chicago, etc., 
Rm Co. vi. State Public. Utilities 
Commn., 268 Ill. 49, 108 NE 729 [aff 
ane Ce omoso ey sleet Migs) kOL i. Ved 
341]. 

Me.—In re Searsport Water Co., 118 
Me. 382, 108 A 452. 

Mich. 5 ; 
Commn., 202 Mich. 575, 168 NW 481. 

Minn.—Steenerson v. Great North- 
ern R. Co., 69 Minn. 353, 72 NW 713. 

Mo.—State v. Public Serv. Commn., 
298 Mo, 524, 252 SW 446 [writ of er- 
ror dism 269 U. S. 589, 46 SCt 12, 70 
L. ed. 427]. 

Mont.—Billings Utility Co. v. State 
Public Serv. Commn., 62 Mont. 21, 
203 P 366. 

Nev.—Garson v. Steamboat Canal 
Go; 43 Nev. 298; 185 P8014, 1119: 

Okl.—Atchison, ete., R. Co. v. State, 
115 Okl. 158, 241 P 776; Muskogee 
Gas. etc., Co. v. State, 81 Okl. 176, 186 
P30. 

Tex.—Missouri-Kansas, etc., R. Co. 
Vv. State R. Commn., (Civ. A.) 3 SW 
(2d) 489 [aff (Commn. A.) 3 SW (2d) 
679. 680]. 

W. Va.—Randall Gas Co. v. Star 
Glass Co., 78 W. Va. 252, 88 SE 840; 
Benwood v. Public Serv. Commn., 75 
W. Va. 127, 83 SE 295, LRA1915C 261. 

Wis.—Waukesha Gas, etc., Co. v. 
Wisconsin R. Commn., 181 Wis, 281, 
194 NW 846. 

And see cases infra note 2. 

Rate making as included as within 
power of legislature see Constitution- 
al Law § 2387. 

2. Public Serv. Commn. v. United 
R., etc., Cos., 155 Md. 572; 142 A 870 
[app dism 278 U. S. 567 mem, 49 SCt 
79 mem, 73 L. ed. 999 mem]; Garson 
v. Steamboat Canal Co., 43 Nev. 298, 
185 P 801, 1119; Muskogee Gas, ete., 
Co. v. State, 81 Okl. 176, 186 P 730. 

- [a] Exercise --. by legislature 
through commission.—The legislature 


whether exercised by the legislature 
directly or by an administrative body under dele- 
gated authority,? although subject to review by the 
courts as to the legality and reasonableness of its 
It operates prospectively,+ and neces- 
sarily implies a range of legislative diseretion.® 

The power to regulate rates 
may be exercised by the legislature itself,* or by 
delegating it to a commission,’ or by permitting utili- 
ties to make their own rates subject to regulations 
and restrictions imposed by the legislature or the 


Chicago, | 


PUBLIC UTILITIES 


commission.® 


exercises the legislative function of 

prescribing rates in the first. instance 

by directing that all rates shall be 
just and reasonable, although the ap- 
plication of such general principle is 

left to a commission. Garson v. 

Steamboat Canal Co., 43 Nev. 298, 185 

Tels Gale 
Right to delegate exercise of pow- 

er to commission see infra text and 

note 7. 

3. State v. Public Serv. Commn., 
298 Mo. 524, 252 SW 446; Western 
Oklahoma Gas, etc., Co. v. State, 113 
Okl. 126, 239 P 588. : 

Review by courts: 

In proceedings to enforce compliance 
with, or obtain relief from, estab- 
lished rates see infra §§ 63-67. 

Of orders of public utility commis- 
sions see infra §§ 127-1638. 

4. Missouri-Kansas, etc., R. Co. v. 
State R. Commn., (Tex. Civ. A.) 3:SW 
(2d) 489 [aff (Commn. A.) 13 SW (2d) 
679, 680]. 

5. Minnesota Rate Cases, 230 U.S. 
352, 33 SCt 729, 57 L. ed. 1511, 48 LRA 
NS 1151, AnnCas1916A 18. 

6. Chicago, etc., R. Co. v. State R. 
Commn., 38 Ind. TN 439, 78 NE 338, 79 
NE 520. 

7. Colo.—Denver Vv. Mountain 
States Tel., etc., Co, 67 Colo. 225, 
184 P 604. : E 

Ill.—Chicago, etce., R. Co. v. State 
Public Utilities Commn., 268 Ill. 49, 
108 NE 729° [aff 242 UL S. 333, 37 SCt 
73 GA, edseo Alas 

Ind.—Chicago, etc., R. Co. v. State 
R. Commn., 38 Ind. A. 439, 78 NE 338, 
79 NE 520. 

Me.—In re Guilford Water Co., 118 
Me. 367, 108 A 446. 

Md.—Gregg v. Laird, 121 Md. 1, 87 
CAL TAL, 

Okl..—Western Oklahoma Gas, etc., 
Co. v. State, 113 Okl. 126, 239 P 588. 

Constitutionality of delegation of 
rate making power to commission see 
Constitutional Law § 338 text and 
notes 89-93. 

Regulation of rates by commission 
see infra §§ 86-94. 

8. Chicago, etc., R. Co. v. State R. 
Commn., 38 Ind. A. 439, 78 NE 338, 79 
NE 520. 

Right of utility to prescribe rates 
see supra § 25. 

9. Smyth v.- Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819. 

Respective powers of congress and 
states as to rates see Commerce § 113. 

10. See supra § 27. 

11. U. S.—California R. Commn. v. 
Los Angeles R. Corp., 280 U. S. 145, 
50 SCe 71 Union Dry ('GoodsuCo, sx. 
Georgia Public Serv. Corp., 248 U.S. 
312, 09 SCt 11f> 63) Lt: edy 309, 9 ALR 
1420; Nowata County Gas Co. v. 
Henry Oil Co., 269 Fed. 742. 

Cal.—Law Vv. State R. Commn., 184 


‘Cal. 737, 195 P 423, 14 ALR 249. 


Col 0.—-Ohio, etc., "Smelting, etc., Co. 
v. Public Utilities Commn., 68 Colo. 
137, 187 P 1082. 


Kan.—Wichita R., ete., Co. v. In- 
dustrial Relations Ct., 113 Kan. 217, 
214 P 797; Winfield v. Industrial 


Relations Ct., 111 Kan. 580, 207 P 813. 
Me.—In re Searsport Water Co., 118 
Me. 382, 108 A 452; In re Guilford 
Water Co., 118 Me. 367, 108 A 446. 
Mo.—City Water Co. v. Sedalia, 288 
Mo. 411, 231 SW 942. 
N. Y.—Niagara, ete., Power. Co. v, 


Limitations on power. 
to prescribe rates extends only to the intra-state busi- 
ness of the utility.® 

[§ 28] b. Change of Rates Fixed by Contract. 
Inasmuch as the sovereign power of the state to fix 
rates for the product or service of a publie utility 
cannot be defeated or taken away by contract, any 
such contract relating to rates must yield to the reg- 
ulatory powers of the state,1! unless excepted there- 
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The power of the state 


Seneca Iron, etc., Co., 128 Misc. 335, 
219 NYS 418 [aff 220 App. Div. 710 
mem, 221 NYS 869 mem]. 

N. C.—Corporation Commun. v. Can- 
non Mfg. Co., 185 N. C. 17, 116 SE 178: 

Oh.—Cleveland, etc., Tract. Co. v. 
Public Utilities Commn., 106 Oh. 
St. 210, 140 NE 139; Patterson Fdy., 
etc., Co. v. Ohio River Power Co., 99 
Oh. St. 429, 124 NE 241. 

Pa.—Schaper vy. Cleveland, étc., R. 
Co., 265 Pa. 109, 108 A 407; Leiper v. 
Baltimore, etc., R. Co., 262 Pa, 328, 105 


A. 5515° St.. Clair v. Tamaqua, sete: 
Electric R. Co., 259 Pa. 462, 103 A 287, 
5 ALR 20; Bellevue v. Ohio Valley 


Water Co., 245 Pa. 114, 91 A 236; St. 
Clair Ceal Co., Ine. v. Public Serv. 
Commn., 79 Pa. Super. 528; Ben Avon 
v. Ohio Valley Water Co., 75 Pa. Su- 
per. 290 [aff 271 Pa. 346, 114 A 369]; 
McKeesport v. Public Serv. Commn., 
72 Pa. Super. 434; Harbor Creek Tp. 
v. Public Serv. Commn., 72 Pa. Super. 
433; Pittsburgh v. Public Serv. 
Commn., 72 Pa. Super. 432; North 
Braddock vy. Public Serv. Commn., 72 
Pa. Super. 432; Reading v. Public 
Serv. Commn., 72 Pa. Super. 432; 
Wilkinsburg v. Public Sery. Commn., 
72 Pa. Super. 423. 

Utah.—U. S. Smelting, etce., Co. v. 
Utah Power, etc., Co., 58 Utah 168, 197 
P 902. 

Va.—Victoria v. Vicforia Ice, etc., 
Co., 134 Va. 134, 114 SE 92. 

Wis.—Kilbourn City v. Southern 
Wisconsin Power Co., 149 Wis. 168, 
135 NW 499. 

Compare Schiller Piano Co. v. Illi- 
nois Northern Utilities Co., 288 Ill. 
580, 123 NE 631 (recognizing the rule, 
but holding that a contract under 
which a manufacturing corporation 
transferred its dam to a power com- 
pany which agreed to furnish power 
perpetually to the manufacturer is 
not made unlawful by a statute sub- 
sequently enacted for the regulation 
of public utilities, or rate schedules 
adopted in accordance therewith, 
since the effect of holding that the 
performance of the agreement was 
made unlawful by such legislation 
would take from the manufacturer its 
property without compensation and 
without due process of law). 

[a] Franchise ordinance is no dit- 
ferent from an ordinary contract. in 
so far as concerns the right of the 
state to fix rates superseding those 
therein prescribed, in the absence of 
any constitutional or statutory sunr- 
render of such rights to the munici- 
pality. U. S. Smelting, etc.,: Co. -v. 
Utah Power, etc., Co., 58 Utah. 168, 
TOG 902: 

[b] Although contract was entered 
into before enactment of regulatory 
statute, the rates therein fixed by 
agreement are subject to change by 
the state under such statute, since 
the right to regulate rates always ex- 
isted potentially. Nowata County 
Gas Co. v. Henry Oil Co., 269 Fed. 
742; Law v. State R. Commn.,’ 184 
Cal. 737, 195 P 423, 14 ALR 249; Win- 
field v. Industrial Relations Ct., 111 
Kan. 580, 207 P 813; U. S. Smelting, 
etc., Co. v. Utah Power, etc., Co., 58 
Utah 168, 197 P 902. 

{c] Other terms of contract not 
abrogated.—The modification by pub- 
lic authority of rates prescribed by 
a contract. between.a.utility and an- 


14° [od Ged] 


from by constitutional or statutory provisions ;1? 
and az unexpired contract does not authorize or com- 
pel a utility to charge a different rate from that pro- 
vided by effective schedules established by the 
Such a contract is, however, voidable only 
in that it cannot stand against modification by com- 
and it is obhgatory upon the 
parties until abrogated by the state,1*> falling only 
when the rate is altered or a different rate is fixed.1® 

Constitutionality of modification. 
by the state of its power to prescribe reasonable rates 
different from rates fixed by private contract or a 


state.1% 


petent authority ;14 


other does not abrogate the contract, 
but it continues in effect as so modi- 
fied. City Water Co. v. Sedalia, 288 
Mo. 411, 231 SW 942. See also Miller 
v. West Penn Power Co., 11 Pa. Dist. 
& Co. 4 (holding that, when a utility 
was in possession of a right of way 
over land by virtue of a contract pro- 
viding for furnishing service to the 
landowner at a reduced rate, the util- 
ity is not liable for a reasonable 
rental for such right of way after the 
passage of a statute making it unlaw- 
ful to furnish service at the rate set 
forth in the agreement). 

12. See constitutional and statu- 
tory provisions. 

[a] In Ohio, where, by an amend- 
al to the constitution, adopted sub- 
sequent. to the enactment of the Pub- 
lic Utility Law, municipalities were 
given specific power to contract for 
the product or service of public utili- 
ties, the regulation of utilities under 
the Public Utilities Act is subordi- 
nate to the power of municipalities 
to contract, and such contracts are 
not subject to regulation under the 
statute. Columbus v. Public Utilities 
Commn., 103 Oh. St. 79, 133 NE 800. 
To same effect Columbus R., ete., Co. 
v. Columbus, 249 U. S. 399, 39 SCt 349, 
63 L. ed. 669, 6 ALR 1648 (applying 
the Ohio law). 

[b] Contracts in force at time 
statute takes effect.—A statute for 
the regulation of public utilities, 
which provides that nothing in it con- 
tained shall prevent the carrying out 
of contracts for free or reduced rate 
service, theretofore made, “founded 
upon adequate consideration,” means 
such consideration as, when all the 
elements which enter into the trans- 
action are considered, would prevent 
the beneficiary under the contract 
from ‘receiving a substantial prefer- 
ence or advantage over the public or 
other utility in the matter of rates or 
charges for the services rendered. U. 
S. Smelting, etc., Co. v. Utah Power, 
etc., Co., 58 Utah 168, 197 P 902. 

[ce] Contract as suspending regu- 
latory power.—Where a municipality 
has been expressly authorized by the 
state to establish by an inviolable 
contract the rates to be charged by a 
public utility, and exercise that pow- 
er by a contract fixing the rates to 
govern during a particular time, the 
effect of the contract is to suspend, 
during its life, the governmental pow- 
er to fix and regulate rates, and the 
enforcement of such rates is con- 
trolled by the obligation resulting 
from the contract, so that it is imma- 
terial whether or not they are con- 
fiscatory. St. Cloud Public Serv. Co. 
v. St. Cloud, 265 U. S. 352, 44 SCt 492, 
68 L. ed. 1050; Southern Iowa Electric 
Co. v. Chariton, 255 U. S. 539, 41 SCt 
400, 65 L. ed. 764. 

[d] Exception in express terms or 
by unavoidable implication required. 
—Unless the state has in express 
terms or by unavoidable implication 
surrendered its governmental func- 
tions to regulate rates for public 
utilities’ services, such surrender will 
be held not to exist; and where lan- 
guage’ by which it is claimed such 


PUBLIC UTILITIES 


to alter it.1° 
Relief from 
The exercise 


right has been surrendered is open to 
two constructions, that construction 
must prevail which upholds the regu- 
latory power. St. George v. Public 
Utilities Commn., 62 Utah 453, 220 P 
720. To same effect Benwood v. Pub- 
lic Serv. Commn., 75 W. Va. 127, 83 
SE 295, LRA1915C 261. 

13. Peo. v. Straus, 186 App. Div. 
787, 174 NYS 868 [aff 226 N. Y. 704 
mem, 123 NE 884 mem]; Niagara, 
ete., Power Co. v. Seneca Iron, etce., 
Co., 128 Misc. 335, 219 NYS 418 [aff 
220 App. Div. 809, 221 NYS 869]; 
Schaper v. Cleveland, ete., R. Co., 265 
Pa. 109, 108 A 407. And see cases su- 
pra note 11. 

14. Shaffer Oil, ete., Co. v. Creek 
ower Gas Co., 114 Okl. 258, 246 P 
630. 

L5s)1 UWS 
Palatka, 268 U. 


S.—Southern Utilities Co. v. 
S. 232, 45 SCt 488, 69 
L. ed. 930. 


Ind.—Winfield  v. Public Serv. 
Commn., 187 Ind. 53, 118 NE 531. 
ichi LOCC COM Va ane 
dustrial Relations Ct., 113 Kan. 217, 
214 RP 797% 

Me.—In re Caribou Water, etc., Co., 
121 Me. 426, 117 A 579; In re Sears- 
port Water Co., 118 Me. 382, 108 A 452. 

Mont.—Billings v. Public Serv. 


.Commn., 67 Mont. 29, 214 P 608. 


N. J.—Public Serv. Electric Co. v. 
Public Utility Comrs., 88 N. J. L. 603, 
oh 1013 [aff 87 N: J. L. 128,°93 A 


Qkl1.—Shaffer Oil, ete., Co. v. Creek 
See Gas Co., 114 Okl. 258, 246 P 

Va.—Victoria v. Victoria Ice, etc., 
Co., 1384 Va. 134, 114 SE 92. 

[a] Contract not deprived of mu- 
tuality by existence of regulatory 
power.—The fact that a contract be- 
tween a utility and a patron as to 
rates may be overcome by the stated 
power of regulation does not deprive 
it of mutuality or destroy the bind- 
ing. effect upon the parties when it is 
left undisturbed. Southern Utilities 
Co. v. Palatka, 268 U. S. 232, 45 Sct 
458, 69 L. ed. 930. - 

16. Union Dry Goods Co. v. Geor- 
gia Public Serv. Corp., 248 U. S. 372, 
SORES CL mauiE IGS. 1a, eds 309, 9 ALR 1420; 
Shaffer Oil, ete; ‘Cory. Creek County 

Gas Co., 114 Ok1. 258, 246 P 630. 

17. Us S.—Ft, Smith Spelter Co, v. 
Clear Creek Oil, etc., Co., 267 U. S. 
231, 45 SCt 263, 69 L. ed. 588; Union 
Dry oS Co. v. Georgia Public Serv. 
Corp., 248 U.S). 372, 39 SCt 11%, 63 LE: 
ed. 309, 9 ALR 1420; Ue. SS-v.sOkla. 
homa Gas, etc., Co., 297 Fed. 575. 

Ala.—Alabama Water Co. v. Atalla, 
211 Ala. 301, 100 S 490. 

Ark.—Camden v. Arkansas Light, 
etc., Co., 145 Ark. 205, 224 SW 444. 

Cal. —Law We State R. Commn., 184 
Cal. 737, 195 P 423, 14 ALR 249. 

Colo.—Ohio, etc., Smelting, etc., Co. 
v. Public Utilities Commn., 68 Colo. 
137, 187 P 1082. 

Kan.-—Winfield v. Industrial Rela- 
tions Ct., 111 Kan. 580, 207 P 813. 

Me.—-In re Searsport Water Co., 118 
Me. 382, 108 A 452. 

Minn.—State v. Holm, 
281, 164 NW 989. 


improvident contract. 
state has power to fix the rates to be charged by a 
public utility notwithstanding the effect may be to 
| modify or abrogate private contraets,2° it is under 


a ieee ati ees 
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franchise agreement, when the latter are or have 
become unreasonable, is not an impairment of the 
obligation of such contract?’ nor a deprivation of 
property without due processt® within the constitu- 
tional prohibitions, since every such contract is con- 
clusively deemed to be made with knowledge and in 
contemplation of the sovereign power of the state 


While the 


N. Y.—Matter of McAneny, 198 
App. Div. 205, 199 NYS 92 [aff 232 N. 
VY. 37%, 134 NE 287? Niagara,’ Cues 
Power Co. v. Seneca Iron, etc., Co., 
128 Misc. 335, 219 NYS 418 [aff 220 
App. Div. 809, 221 NYS 869]. 

Okl.—Galbreath v. Oklahoma Nat- 
ural Gas Co., 130 Okl. 34, 264 P 878; 
Sapulpa v. Oklahoma Natural Gas 
Co., 79 Okl. 196, 192 P 224. 

Or.—Woodburn v. Public Serv. 
Commn., 82 Or. 114, 161 P 391, LRA 
1917C 98, AnnCasl1l917E 996. 

Pa.—Leiper v. Baltimore, ete., R. 
Co., 262 Pa. 328, 105 A 551; St. Clair 
Coal Co., Inc. v. Public Serv. Commn., 
79 Pa. Super: 523%)" Holtz vy.) Puplie 
Serv. Commn., 73 Pa. Super. 24; Mc- 
Keesport v. Public Serv. Commn., 72 
Pa. Super. 434; Harbor Creek Tp. v. 
Public Serv. Commn., 72 Pa. Super. 
433; Pittsburgh v. Public Serv. 
Commn., 72 Pa. Super. 433; North 
Braddock vy. Public Serv. Commn., 72 
Pa. Super. 432; Reading v. Public 
Serv. Commn., 72 Pa. Super. 432; 
Wilkinsburg v. Public Serv. Commn., 
72 Pa. Super. 423. 

Tenn.—Memphis v. Enloe, 141 Tenn. 
618, 214 SW 71. 

Utah.—U. S. Smelting, etce., Co. v. 
Utah Power, etc., Co., 58 Utah 168, 
19%; B22: 

Impairment of contract obligations 
generally see Constitutional Law §§ 
593-777. 

18. Union Dry Goods Co. v. Geor- 
gia Public Serv. Corp., 248 U. S. 372, 
39 SCt 117, 68 L. ed. 309, 9 ALR 1420; 
Milwaukee Electric R., ete., Co. v. 
Wisconsin R. Commn., 238 U. S. 174, 
35 SCt 820, 59 L. ed. 1254; Law ‘vu 
State R. Commn., 184 Cal. 737, 195.2 
423, 14 ALR 249. 

Deprivation of property without 
due process see Constitutional Law 
§§ 988-1018. | 

19. Ark.—Camden vy. Arkansas 
voice etc., Co., 145 Ark. 205, 224 SW 

Cal —Pinney, etc., Co. v. Los An- 
geles Gas, etc., Corp., 168 Cal. 12, 
141, P +620; LRA1915C 282, AnnCas 
1915D 471. 

Fla.—Tampa _ v. Tampa Water 
Works Co., 45 Fla. 600, 34 S 631 [aff 
199 U. S. 241, 26 SCt 23, 50 L. ed. 170]. 

Me.—In re Searsport Water Co., 118 
Me. 382, 108 A 452. 

Okl.— Shaffer Oil, ete., Co. v. Creek 
ees Gas Co., 114 Ok1. 258, 246 P 

Pa.—Schaper v. Cleveland, etc., R. 
Co., 265 Pa. 109, 108 A 407; Leiper v. 
Baltimore, etc., R. Co., 262 Pa. 328, 
105 A 551; St. Clair Coal Co., Ine. v. 
Public Serv. Commn., 79 Pa. Super. 
528; McKeesport v. Public Serv. 
Commn., 72 Pa. Super. 434; Harbor 
Creek Tp. v. Public Serv. Commn., 72 
Pa. Super. 433; Pittsburgh v. Public 
Serv. Commn., 72 Pa. Super. 433; 
North Braddock v. Public Serv. 
Commn., 72 Pa. Super. 432; Reading 
v. Public Serv. Commn., 72 Pa. Su- 
per. 432; Wilkinsburg v. Public Serv. 
Commn., 72 Pa. Super. 423. 

Utah.—U. 8. Smelting, ete., Co. v. 
Utah Power, etc., Co., 58 Utah 168, 197 


138 Minn.] P 902. 


20. See supra text and note 11. 


—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 28-29] 


no obligation and has no authority to do so merely 
to relieve a contracting party from the burden of 
an improvident undertaking,?+ such power being 
solely based upon, and conditioned by, the public in- 


terest.?? 


[§ 29] C. Rate Base—1. In General. 
of all conclusions as to the rates proper to be charged 
by a public utility for its product or service must be 
the fair value of its property useful and being used 
by it in the service of the public,?* without regard 
For this purpose 
present value, as of the date to which the inquiry 
relates,?°> expressed in terms of present money,?°® 
and not historical past** or speculative future*® val- 
ue, is the criterion, although in a proper case such 
matters may be considered - in determining the pres- 
The rates cannot be fixed merely with 
reference to the amount necessary to pay operating 


to encumbrance or indebtedness.?* 


ent value.?® 


21. Arkansas Natural Gas Co. v. 
Arkansas R. Commn., 261 U. S. 379, 
43 SCt 387, 67 L. ed. 705; New St. 
Bridge Co. v. Public Serv. Commn., 
271 Pa. 19, 114 A 378. To same effect 
Wichita R., ete, Co. v. Industrial 
Relations Ct., 113 Kan. 217, 214 P 797. 

22. Arkansas Natural Gas Co. v. 
Arkansas R. Commn., 261 U. S. 379, 
43 SCt 387, 67 L. ed. 705; Wichita R., 
ete., Co. v. Industrial Relations Ct., 
113 Kan. 217, 214 P 797. 

23. U. S.—-Minnes ota Rate Cases, 
SOMES. 952) 32 SOL T29) 57 11a ed. 
1511, 48 LRANS PLGA, AnnCas1916A 
18; ‘Smyth v. Ames, 169° U. S. 466, 18 
SCt 418, 42 L. ed. 819; Los Angeles 


fee orp. Ve. California. RK. ‘Commn., 


29 F. (2d) 140; Idaho Power Co. v. 
Thompson, 19 F. (2d) 547; Springfield 
Gas, etc., Co. v. Missouri Public Serv. 
Commn., 10. F. (2d) 252; Brooklyn 
Union Gas Co. v. Prendergast, 7 F. 
(2d) 628; Southern Bell Tel., etc., Co. 
y. South Carolina R. Commn., 5 F. 
(2d) 77; Minneapolis v. Rand, 285 
Fed. 818; Alton Water Co. v. Illinois 
Commerce Commn., 279 Fed. 869; St. 
Joseph R., ete., Co. v. Missouri Public 
Serv. Commn., 268 Fed. 267; Doherty 
v. Toledo R., etc., Co., 254 Fed. 597; 
Tonopah Water Co. v. Nevada Public 
Serv. Commn., 250 Fed. 304; Spring 
Valley Water Co. v. San Francisco, 
165 Fed. 667. 

Cal.—Contra Costa Water Co. v. 
Oakland, 159 Cal. 323, 113 P 668. 

Colo.—Ohio, etc., Smelting, etc., 
Co. vy. Public Utilities Commn., 68 
Colo. 137, 187 P 1082. 

Mo.—State v. Public Serv. Commn., 
298 Mo. 524, 252 SW 446 [writ of er- 
ror dism 269 U. S. 589, 46 SCt 12, 70 
L. ed. 427]. 

Oh.—Lima v. ‘Public Utilities 
Commn., 103 Oh. St. 501, 134 NE 453, 

Okl.— Tulsa Tribune ‘Co. v. Okla- 
homa Natural Gas Co., 126 Okl. 280, 
261 P 213; Oklahoma Natural Gas 
Conv. Corporation Commn., 90 Okl. 84, 
216 P 917; Oklahoma City v. Corpora- 
tion Commn., 80 Okl. 194, 195 P 498. 

Pa.—Bangor Water Co. v. Public 
Serv. Commn., 82 Pa. Super. 48; Lew- 
istown v. Public Serv. Commn., "30 Pa, 
Super. 528. 

W. Va.—Bluefield Waterworks, etc., 
Co. v. Public Serv. Commn., 89 W. Va. 
736, 110 SH 205 [certiorari den 258 
US. 622 mem, 42 SCt 315 mem, 66 L. 
ed. 796 mem]: Huntington v. Public 
Serv. Commn., 89 W. Va. 703, 110 SE 
192, 

Wis.—Waukesha Gas, etc., Co. v. 
Wisconsin R. Commn., 181 Wis. 281, 
194 NW 846. 

Rates of utility in general see su- 
pra § 24. 

Reasonableness of rates see infra 
§§ 49-60. 

24. Steenerson v. Great Northern 
R. Co., 69 Minn. 353, 72 NW 713; 
Huntington v. Public Serv. Commn., 
89 W. Va. 708, 110 SE 192. 


PUBLIC UTILITIES 


[od Crd] is 


expenses, interest on obligations, and a reasonable 
dividend, without reference to the value of the prop- 
erty used or the fair value of the service rendered,*° 
since such a method ignores the rights of the public.** 


Similarly, the amount of stocks or securities the util- 


The basis 


[a] Rule applied.—It is not prop- 
er to measure the rates which a util- 
ity may charge by a reasonable re- 
turn upon the difference between the 
full fair value of its property and its 
outstanding indebtedness, plus inter- 
est on such indebtedness. MHunting- 
ton v. Public Serv. Commn., 89 W. Va. 
703, 110 SE 192. 

25. U. S.—United R., ete., Co. v. 
West, 280 U. S. 234, 50 "Sct 123 [rev 
LY Mad. 70, 145 iN 340]; Bluefield 
Water Works, etc., Co. v. West Vir- 
ginia Public Serv. Commn., 262 U. S. 
679, 438 SCt 675, 67 L. ed. 1176; Will- 
cox v. Consolidated Gas Co., 212 U.S. 
19, 29 SCt 192, 53 L. ed. 882, 48 LRA 
NS 1134, 15 AnnCas 1034; Fort Worth 
Gas Co, v. Fort Worth, 35 F. (2d) 743; 
Idaho Power Co. v. Thompson, Ors 
(2d) 547; Middlesex Water Co. v. 
New Jersey Public Utility Comrs., 10 
F. (2d) 519; Citizens’ Gas Co. v. Mis- 
souri Public Serv. Commn., 8 F. (2d) 
632; Brooklyn Union Gas Co. v. 
Prendergast, 7 F. (2d) 628; New York 
Cons. Gas Co. v. Prendergast, 6 F. 
(2a) 243 [mod on other grounds 272 
U. S. 576, 47 SCt 198, 71 L. ed. 4207; 
Southern Bell Tel., ete., Co. v. South 
Carolina R. Commn., Ey el ei -X6 Diet ear 
Colorado Power Co. v. Halderman, 295 
Fed. 178; Goldfield Cons. Water Co. v. 
Nevada Public Serv. Commn., 236 
Fed. 979. 

DUG: 
v. District of Columbia Public Serv. 
Commn., 51 App. 77, 276 Fed. 327 
[app dism 261 U. S. 428, 43 SCt 445, 67 
L. ed. 731]. 

Ida.—Boise Artesian Water Co. v. 
State Public Utilities Commn., 40 Ida. 
690, 236 P 525. 

Ind.—Columbus Gas Light Co. v. 
State Public Serv. Commn., 193 Ind. 
399, 140 NE 588. 

N. Y.—Albany Municipal Gas Co. v. 
Public Serv. Commn., 113 Misc. 748, 
183 NYS 900, 186 NYS 541. 

Okl.—Oklahoma Natural Gas Co. v. 
Corporation Commn., 90 Okl. 84, 216 
1h oul 

And see cases supra note 23. 

“The value of the property is to be 
determined as of the time when the 
inquiry is made regarding the rates. 
Tf the property, which legally enters 
into the consideration of the question 
of rates, has increased in value since 
it was acquired, the company is en- 
titled to the benefit of such increase.” 
Willcox v. Consolidated Gas Co., 212 
WS. 19; 52729 SCt 192; 53° L. ed: 382; 
48 LRANS 1134, 15 Ann. Cas. 1034 
Tauot Missouri v. Missouri Public 
Serv. Commn., 262 U. S) 276, 287, 43 
Sct 544, 67 L. ed. 981, 31 ALR 807]. 

26. New York Cons. Gas Co. v. 
Prendergast, 6 F. (2d) 243 [mod on 
other grounds 272 U. S. 576, 47 SCt 
198, 71 L. ed. 420]. 

27. Middlesex Water Co. v. New 
Jersey Public Utility Comrs., 10 F. 
(2a) 519; Potomac Electric Power 


ity has issued,*? or the debts it may owe,®* are not 
the values upon which it is entitled to a fair return, 
although such matters may be considered in a proper 
case in determining the fair value of its property.** 
Moreover, the value i in question is that of the prop- 
erty as used and operated by the utility, and not of 
what may be considered an efficient substitute there- 
for,?* it not being proper, save under exceptional 
circumstances, to compare the merits of different sys- 
tems or equipment.°° 

Declines and increases in value. 
property devoted to the public service must bear any 
decline®’ and is entitled to any increase*® in the val- 


The owner of 


Co. v. District of Columbia Public 
Utilities Commn., 51 App. (D. C.) 77, 
276 Fed. 327 [app dism 261 U.S. 428, 
43 SCt 445, 67 L. ed. 731]; Oklahoma 
Natural Gas Co. v. Corporation 
Commn., 90 Okl. 84, 216 P 917. 

28. Denver vy. Denver Union Water 
Co., 246 U. S. 178, 38 SCt 278, 62 L. ed. 
649; Middlesex Water Co. v. New 
Jersey Public Utility Comrs., 10 F. 
(2d) 519. But see McCardle v. In- 
dianapolis Water Co., 272 U.S. 400, 27 
SCt 144, 71 L. ed. 316 (holding that in 
determining present value there must 
be an honest and intelligent forecast 
as to probable price and wage levels 
during a reasonable period in the im- 
mediate future); Missouri v. Mis- 
souri Public Serv. Commn., 262 U.S. 
276, 43 SCt 544, 67 L. ed. 981, 31 ALR 
807 [rev (Mo.) 233 SW 425] (to same 
effect); Fort Worth Gas Co. v. Fort 
Worth, 35 F. (2d) 743; Greencastle’ 
Water Works Co. v. Indiana Public 
Serv. Commn., 31 F. (2d) 600 (in both 
of which it was said that the validity 
of a rate thereby fixed for future ap- 
plication depends upon the value of 
the utility’s property as of the effec- 
tive date of the order and for a rea- 
sonable time thereafter). 

{a] Fact that there may be no 
right or obligation to continue public 
service perpetually, or for any long 
period that may be defined in advance, 
does not greatly, if at all, affect the 
question of value for present pur- 
poses. Denver v. Denver Water Co., 
246 U. S. 178, 38 SCt 278, 62 L. ed. 649. 

29. See infra §§ 31—41 

30. Smyth v. Ames, 169 U. s. 466, 
18 SCt 418, 42 L. ed. 81 9. 

sl. Smyth v. Ames, supra. 

Right of public to service at rea- 
sonable rate see supra § 24. 

32. Petersburg Gas Co. v. Peters- 
burg, 132 Va. 82, 110 SE 533, 20 ALR 
542; Huntington Vv. Public Serv. 
Commn., 89 W. Va. 708, 110 SEH 192; 
Coal, ete., RiCo.-ve Conley, 67 W. Va. 
129, 67 SEH 618. ; 

Value of stock as measure of value 
of property see infra § 37. 

33. Petersburg Gas Co. v. Peters- 
Dee 132 Va. 82, 110 SE 533, 20 ALR 


34. See infra § 37. 

35. McCardle v. Indianapolis Wa- 
ter Co., 272 U: S. 400, 47 SCt 144, 71 
LL. ed. 316; Brooklyn Union Gas Co. 
v. Prendergast, 7 F. (2d) 628. 

36. McCardle v. Indianapolis Wa- 
ter -Co., 272 U. S.-400, 47 SCt 144) 71 
L. ed. 316. 

387. McCardle vy. Indianapolis Wa- 
ter Co., supra. 

38. McCardle v. Indianapolis Wa- 
ter Co., supra; Wilcox v. Consolidat- 
éd Gas Co., 212 U. S.195929 SCt 1925 53 
L., ed. 382, 48 LRANS 1134, 15 Ann 
Cas 1034; Citizens’ Gas Co. v. Mis- 
souri Public Serv. Commn., 8 F. (2d) 
632; Albany Municipal Gas Co. v. 
Public Serv. Commn., 113 Misc. 748, 
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ue thereof, and the making of a just return for the 
ise of the property involves the recognition of its 
fair value, even though it be different from its cost.*® 

Valuation for purpose of taxation. ‘The basic val- 
uation for the purpose of rate making may be differ- 
ent from that for the purpose of taxation, since dif- 
ferent property may be taken into consideration.*°® 

The utility has the burden of proof, in the ordi- 
nary case, with respect to every element of value en- 
tering into the rate base.*? 

[§ 30] 2. Elements of Value—a. Value of Physi- 
cal Property—(1) In General. Under the general 
rule that the rates of a publie utility are to be based 
upon the fair value of its property used and useful 
in the public service,*? items of property not used 
or reasonably necessary to the furnishing of the 
utility’s product or service should not be included 
in the rate base;*® but property or equipment pro- 
vided or acquired in anticipation of reasonable fu- 
ture need should be allowed, even though wholly or 
partially unused at the time to which the inquiry 
relates.4* Property, the value of which depends 
upon the earnings of the utility, should not be in- 
cluded,*® since the earnings depend upon the rates 
which are in question.*® Property which is partial- 
ly or wholly devoted to a private use, as distinguished 


183 NYS 900, 186 NYS 541. 
39. Minnesota Rate Cases, 230 U. 
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a utility ‘has abandoned the use of a| Co. 
particular item of property, its value 


-[§§ 29-31 


from the public service, should be excluded from the 
rate base to the extent of such use.*? 

[§ 31] (2) Determination—(a) In General. The 
determination of the value of the property of a pub- 
lie utility for rate making purposes is not controlled. 
by artificial rules,*® and is not a matter of formula,*? 
but is one of reasonable judgment, based upon a 
proper consideration of all relevant facts.°° Accord- 
ingly, each case must be determined upon its own 
facts and circumstances.*! In an early case it was 
laid down as a general rule that the original cost of 
construction, the amount expended in permanent 
improvements, the amount and market value of the 
utility’s bonds and stocks, the present as compared 
with the original cost of construction, the probable 
earning capacity of the property under particular 
rates, the sum required to meet operating expenses, 
and any other facts which will aid in ascertaining 
the fair value, are all matters for consideration and ~ 
are to be given such weight as may be just and 
right ;°2 but the rule as stated has since been modified 
in some particulars.°* Whatever theory of deter- 
mination is adopted, however, the present fair value 
is the ultimate object to be attained,®* and the mere 
fact that an erroneous method is adopted does not 
constitute an invasion of any constitutional right, 


v. West Virginia Public Serv. 
Commnh., 262 U.S. 679, 43 SCt 675, 67 


S. 252, 33 SCt 729, 57 L. ed. 1511, 48] should not be included in the valua-]L. ed. 1176; Minnesota Rate Cases, 
LRANS 1151, AnnCas1916A 18; Citi-| tion upon which the utility is entitled | 230 U. S. 352, Sol OC (295, Sie duekede 
zens’ Gas Co. v. Missouri Public}to a return. Albany Municipal Gas|]1511, 48 LRANS 1151, AnnCas1916A 
Serv. Commn., 8 F. (2d) 632; Minne-| Co. v. Public Serv. Commn., 113 Mise.|18; Brooklyn Borough Gas Co. v. 
apolis v. Rand, 285 Fed. 818: Colum-]| 748, 183 NYS 900, 186 NYS 541. Prendergast, 16 F. (2d) 615; New 
bus Gas Light Co. v. State Public], 44. Brooklyn Borough Gas Co. v.| York, etc., Gas Co. v. Prendergast, 10 


Serv. Commn., 193 Ind. 299, 140 NE 


Prendergast, 16 F. 


(2d) 615; Pacific] F. (2d) 167; Kings County Lighting 


538; Bangor Water Co. v. Public Serv. | Tel., etc., Co. v. Whitcomb, 12 F. (2d)|Co. v. Prendergast, 7 F. (2d) 192; 
~Commn., 82 Pa. Super. 48; Lewistown] 279; New York Cons. Gas Co. v. New-]| Southern Bell Tel., etc., Co. v. South 
v. Public Serv. Commn., 80 Pa. Super.| ton, 267 Fed. 261; Albany Municipal] Carolina R. Commn., 5 F. (2d) 177; 


528;- Waukesha Gas, etc., Co. v. Wis- 
consin R. Commn., 181 Wis. 281, 194 


NW 846. fa] 


Gas Co. v. Public Serv. Commn., 113 
Misc. 748, 1838 NYS 900, 186 NYS 541. 
Land not yet used, but reason- 


Atiantic City Sewerage Co. v. Public 
Otility Comrs:, 100 N. Ja). 39> 2. 
A 327; Petersburg Gas Co. v. Peters- 


“The making of a just return for 
the use of the property involves the 
recognition of its fair value if it be 
more than the cost. The property is 
held in private ownership and it is 
that, property, and not the original 
eost of it, of which the owner may 
not be deprived without due process 
of law.” Minnesota Rate Cases, 230 
We Soa Den 4 oe) Cis. bil. lied. 
1511, 48 LRANS 1151, AnnCas1916A 
18 [quot Missouri v. Missouri Public 
Serv. Commn., 262 U. S. 276, 287, 43 
SCt 544, 67 L. ed. 981, 31 ALR 807]. 

40. -Northwest Light, etc., Co. v. 
Alexander, 29 Ida. 557, 160 P 1106. 
But see Great Falls Gas Co. v. Mon- 
tana Public Serv. Commn., 34 F. (2d) 
297, 299 (holding that “There cannot 
be one true value for a return for 
taxation, and a different true value 
for rate-making. Every principle of 
reason and justice dictates that for 
both purposes that value must be and 
is one and the same’’). 

Assessed valuation as factor in de- 
termination of value see infra § 40. 

41. Contra Costa Water Co. v. 
Oakland, 159 Cal. 323, 113 P 668; Mul- 
lendore Gas Co. v. Stillwater, 117 Okl. 
140, 250 P 895; Oklahoma’ Natural 
Gas COV Cor poration Commn., 90 
Okl. 84, 216 P 917. 

Burden of proof as by reasonable- 
ness of rate see infra § 6 

42. See supra § 29. 

43. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Consolidated Gas Co. 
v. New York, 157 Fed. 849 [rev on 
other grounds 212 U. S. 19, 29 SCt 192, 
53 L. ed. 382, 15 AnnCas 1034]; Graff 
v. Seward, 7 Alaska 341; Boise Arte- 
sian Water Co. v. State Public Utili- 
ties Commn., 40 Ida. 690, 236 P 525. 

[a] Abandoned property.—W here 


ably acquired by the utility for future 
use, may be allowed as part of the 
rate base. Brooklyn Borough Gas Co. 
v. Prendergast, 16 F. (2d) 615. 

[b] Presumption of reasonable- 
ness of investment.—In the absence 
of any evidence to the contrary, in- 
vestments in additional or improved 
property or equipment may be as- 
sumed to have been made in the exer- 
cise of reasonable judgment. Pacific 


ee etc., Co. v. Whitcomb, 12 F. (2a) 
7 
45. Contra Costa Water Co. v. 


Oakland, 159 Cal. 323, 113 P 668; Miles 
vy. Public Serv. Commn., 151 Md. BBs 
PS DePAY SO 49 ATES 1470. 

Earning power as factor in deter- 
mining value see infra § 36. 

46. Miles v. Public Serv. Commn., 
151 Md. 337, 135 A 579, 49 ALR 1470. 

47. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. 

48. Bluefield Water Works, etce., 
Co. v..West Virginia Public Serv. 
Commn., 262 U. S. 679, 43 SCt 675, 67 
L. ed. 1176; Minnesota Rate Cases, 
TOO SALooraPocmiOCLMs2Oy aD (ae aa eOs 
1511, 48 LRANS 1151, AnnCas1916A 
18; Springfield Gas, etc., Co. v. Mis- 
souri Public Serv. Commn., 10 F. (2d) 
252. Ne We, \ OFK, Cte, iGasn.©O.n Ve 
Prendergast, 10 F. (2d) 167; Kings 
County Lighting Co. v. Prendergast, 
7 F. (2d) 192; Southern Bell Tel., ete., 
Co. v. South Carolina R. Commn., 5 
BE. (2a) Ws State vi. Public Serve 
Commn., (Mo.) 233 SW 425 [rev on 
other grounds 262 U. S. 276, 43 SCt 
544, 67 L, ed. 981, 31 ALR 807]; At- 
lantic City Sewerage Co. v. Public 
Utility Comrs., 100 N. J, L. 895, 125 A 
327. 

Bluefield Water Works, 


49. etc., 


burg, 132 Va. 82, 110 SE 533, 20 ALR 
542; Wisconsin- Minnesota Light, etc., 
Co. v. Wisconsin R. Commn., 183 Wis. 
96, 197 NW 359. 

50. Bluefield Water Works, etc., 
Co. v. West Virginia Public Serv. 
Commn., 262 U. S. 679, 48 SCt 675, 67 
ined. LAG. Minnesota Rate Cases, 
230° U.S. 352, 38 SCt 729, 5% We ed: 
1511, 48 LRANS isa blsyaly AnnCas1916A. 
18; ‘New York; etc, Gas’Co. v. Pren- 
dergast, 10 F. (2d) 167; Kings Coun- 
ty Lighting Co. v. Prendergast, Topbre 
(2d) 192; Southern Bell Tel., etc., Co. 
v. South Carolina R. Commn., 5 F. (2a) 
77; Spring Valley Water Co. v. San 
Francisco, 165 Fed. 667; State v. Pub- 
lic Serv. ‘Commn., (Mo.) 233 SW 425 
[rev on other grounds 262 U. S. 276, 
43 SCt 544, 67 L. ed. 981, 31 ALR 807]; 
Atlantic City Sewerage Co. v. Public 
Utility Comrs., 100 N. J. L. 395, 125 
A 327; Wisconsin-Minnesota Light, 
etc., Co. v. Wisconsin R. Commn., 183 
Wis. 965 197 NIW 359) 

51. Denver v. Denver Water Co., 
246 U. S. 178, 38 SCt 278, 62 L. ed. 649; 
Brooklyn Borough Gas Co. v. Prender- 
gast, 16 F. (2d) 615. 

52. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819 [foll Los 
Angeles R. Corp. v. California R. 
Commn., 29 F. (2d) 140; Brooklyn Un- 
ion Gas Co. v. Prendergast, 7 F. (2d) 
628; State v. Public Serv, Commn., 
(Mo.) 233 SW 425 (rev on other 
grounds 262 U. S. 276, 43 SCt 544, 67 
L. ed. 981, 31 ALR 807); Corporation 
Commn. Vv. Cannon Mfg. Co., 185 N. 
(Oe ale labs Syop lees): 

53. See infra §§ 32-41. 

54. Brooklyn Borough Gas Co. v. 
Prendergast, 16 F. (2d) 615; Boise Ar- 
tesian Water Co. v. State Public Util- 
ities Commn., 40 Ida. 690, 236 P 525. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 31-33] 


the correctness of the result being the criterion of 
its validity.°> The value fixed should be capable 
of being reasonably demonstrated, from data pre- 
sented, to be fair and just.°° 

[§ 32] (b) Particular Factors—aa. Reproduction 
Cost—(aa) In General. The cost of reproduction 
new, less depreciation, if any, is not necessarily con- 
trolling or exclusive of other elements as the measure 
of the present fair value of the property of a pub- 
lic utility.°7 It must, however, be fairly and rea- 
sonably considered and.given due weight,°® for it is 
one of the most important,>® if not the dominant,°° 
factor in the determination of such value, and is 
ordinarily a fair and the most certain measure there- 
of,°* provided such ‘cost fairly reflects normal and 
stable prices prevailing at the time and which may 
be presumed with reasonable certainty to continue in 
the future,®? and provided it is capable of ascertain- 
ment and is not dependent upon mere conjecture.®? 


Where such method of determination would produce 


an unfair result,°* however, as where prices tempo- 
rarily prevailing at the time of the inquiry are so 
abnormally high®® or low®® as to afford no true eri- 
terion of value under normal conditions, or where, 


55. Wisconsin-Minnesota Light, 
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v. District of Columbia Public Utili- 
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on the other hand, on account of general conditions 
the value of all other fixed property similarly located 
is much below the cost of reproduction,®’ it cannot 
alone be considered. 

[§ 33] (bb) Mode of Ascertainment. The cost 
of reproducing the property of a publie utility, as 
considered for purposes of valuation and rate mak- 
ing, is not the cost of an ideal plant to supply the 
product or furnish. the service being supplied or fur- 
nished by such utility,®* but the cost of reproducing 
the particular plant in question,®® in its peculiar 
location and its own surrounding’s,’° and subject to: 
whatever local conditions might reasonably be ex- 
pected to affect costs.74 Reproduction cost is not a 
matter of outlay but of estimate:*? accordingly, it 
is immaterial that items otherwise properly included 
therein do not represent actual expenditures by the 
utility,’* and, on the other hand, the fact that cer- 
fain expenditures were in fact made does not neces- 
sarily justify their inclusion in the estimate of re- 
production cost,“* although items of legitimate cost 
or expense cannot be arbitrarily or capriciously dis- 
regarded or reduced without any evidence of their 
impropriety or excessiveness.’® §o, while proof of 


62. Pacific Tel., etc., Co. v. Whit- 


etc., Co. v. Wisconsin R, Commn., 183 
Wis. 96, 197 NW 359. 

56. Rochester.+v. New York State 
R. Co., 127 Misc. 766, 217 NYS 452. 

57. U. S.—Standard Oil Co. vv. 
Southern Pac. Co., 268 U. S. 146, 45 
SCt 465, 69 L.. ed. 890; Georgia R., 
etc., Co. v. Georgia R. Commn., 262 
U. S. 625, 438 SCt 680, 67 L. ed. 1144 
vate 278 Fed. 242]; Idaho Power Co. 

Thompson, 19 F, (2d) 547; Brooklyn 
Boroush Gas Co. v. Prendergast, 16 F. 
@arct5: Pacific fel: ete.;' Co. v. 
Whitcomb, 12. fF. (2d) 279: Ashland 
Water Co. v. Wisconsin R. Commn., 
7 EF. (2d) 924; New York Cons. Gas Co. 
v. Prendergast, 6 F. (2d) 243 [mod on 
other grounds 272 U. S. 576, 47 SCt 
198, 71 L. ed. 420]; Southern Bell Tel., 
etc., Co. v. South Carolina.R. Commn., 
bem (2d). 77; Georgia R., etc., Co. v. 
Georgia R. Commn., 278 Fed. 242 [aff 
262 U. S. 625, 43 SCt 680, 67 L. ed. 
1144]; Ann Arbor R. Co. v. Fellows, 
236 Fed. 387 [app dism 248 U. S. 588, 
39 SCt 5, 63 L. ed. 434]. 

Mich.—-Hillsdale hight,.ete., Co. v. 
State Public Utilities Commn., 220 
Mich. 101, 189 NW 893. 

N. Y.—Rochester v. New York State 
R. Co., 127 Misc. 766, 217 NYS 452. 

Okl:.—Homing Light, etc., Co. v. 
State, 130 Okl. 258, 267 P 235; Amer- 
ican Indian Oil, ete., Co. v. Poteau, 108 
Okl. 215, 235 P 906; McAlester Gas, 
ete., Co. v. Corporation Commn., 102 
Okl. 118, 227 P 83; Oklahoma Natural 
Gas Co. v. Corporation Commn., 90 
Okl. 84, 216 ‘P 917. 

Pa.—Bangor Water Co. v. Public 
Serv. Commn., 82 Pa. Super. 48. 

W.. Va.—Huntington v. Public Serv. 
Commn., 101 W. Va. 378, 133 SE 144. 

Depreciation see infra § 34. 

58. U. S.—St. Louis, etc., R. Co. v. 
W.S., 279 U S. 461, 49 SCt 384,.73 L. 
ed. 798 (commonly called ‘‘the O’Fal- 
lon case’); Southern Bell Tel., etc.,, 
Co. v. South Carolina R. Commn., 5 
F. (2d) 77; Landon v. Kansas Indus- 
trial Relations Ct., 269 Fed. 433. To 
same effect Kings County Lighting 
Co. v. Prendergast, 7 F. (2d) 192. See 
Ashland Water Co. v. Wisconsin R. 
Commn., 7 F. (2d) 924 (holding that 
the fact that the community served 
by the utility was decreasing in pop- 
ulation, and that values therein had 
dropped as a consequence, does not 
justify failure to consider reproduc- 
tion cost as one of the factors in the 
determination of present value). 

D. C.—Potomac Electric Power Co. 
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ties Commn., 51 App. 77, 276 Fed. 327 
[app dism 261 U. S. 428, 43 SCt 445, 
Oo eda mails 

Ida.—Boise Artesian Water Co. v. 
State Public Utilities Commn., 40 Ida. 
690, 286 P 525. 

N. Y.—Peo. v. Public Serv. Commn., 
214 App. Div. 108, 211 NYS 662. 

N. CG.—Corporation Commn. vy. Can- 


non Mfg. Co., 185 N. C. 17, 116 SE 178. 
Okl.—Homing Light, etc., Co. v. 
State, 180 Okl. 2588 267 P 235; Ameri- 


can Indian Oil, ete., Co. v. Poteau, 108 
OkKl. 215, 235 P 906; McAlester Gas, 
ete., Co. v. Corporation Commn., 102 
Okl. 118, 227 P 83; Oklahoma Nat- 
ural Gas Co. v. Corporation Commn., 
90 Okl. 84, 216 P 917. 

Pa.—Bangor Water Co. v. Public 
Serv. Commn., 82 Pa. Super. 48. 

But see Waukesha Gas, etc., Co. v. 
Wisconsin R. Commn., 181 Wis. 281, 


‘194 NW 846 (holding that no great 


weight is to be attached to cost of re- 
production new less depreciation un- 
der conditions of abnormally high 
prices). 

59. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Pacific Tel., etc., Co. v. 
Whitcomb, 12 F. (2d) 279. 

60. Pacific Tel., etc., Co. v. Whit- 
comb, supra; Citizens’ Gas Co. v. 
Missouri Public Serv. Commn., 8 F. 
(2d) 632; New York Cons. Gas Co. v. 
Prendergast, 6 F. (2d) 243 [mod on 
other grounds 272 U. S. 576, 47 SCt 
198, 71 L. ed. 420]; Westinghouse Hlec- 
tric, etc., Co. v. Denver Tramway Co., 
3 BF. (2d) 285. 

61. U. S.—United R., etce., Co. v. 
West, 280 U. S.-234, 50 SCt 123 [rev 
157 Md. 70, 145 A 340] (semble); Mc- 
Cardle v. Indianapolis Water Co., 272 
U. S. 400, 47 SCt 144, 71 L. ed. 316; 
Ann Arbor R. Co. v. Fellows, 236 Fed. 
387 [app dism 248 U.S. 588, 39 SCt 5, 
63 L. ed. 434]; Consolidated Gas Co. 
v. New York, 157 Fed. 849 [rev on 
other grounds 212 U. S. 19, 29 SCt 192, 
53 L. ed. 382, 15 AnnCas 1034]. 

Md.—Public Serv. Commn. v. United 
Ry fetes Coss Looe Md biz 242) A180 
[app dism 278 U. S. 567 mem, 49 SCt 
79 mem, 73 L. ed. 999]. 

Minn.—Steenerson v. Great North- 
ern R. Co., 69 Minn. 353, 72 NW 713. 

Okl.—Mullendore Gas Co. v. Stillwa- 
ter, 117 Okl. 140, 250 P 895; Okmulgee 
Gas Co. v. Corporation Commn., 95 
Okl. 213, 220 P 28. 

Va.—Petersburg Gas ‘Co. v. Peters- 
puee: 132 Va. 82, 110 SE 533, 20 ALR 


comb; 22.5. (a)i279- 

63. Minnesota Rate Cases, 230 U. 
S. 352, 33 SCt 729,57 Li edi ibii, 4s 
LRANS a la Res bp AnnCasi1916A 18; Contra. 
Costa Water Co. v. Oakland, 159 Cal. 
3238, 113 P 668. 

64. See cases infra notes 65-67. 

65. Georgia R., ete., Co. v. Georgia’ 
R. Commn., 262 is 625, 43 SCt 680, 
67 L. ed. 1144 [expl Pacific Tel; Aeke:; 
Co: Vv. Whitcomb, 120. Vad) "2791: 
Rochester v. New York State R. Co., 
127 Mise. 766, 217 NYS 452. 


66. Rochester v. New York State 
R. Co.,; supra: 
67. Goldfield Cons. Water Co. v. 


Nevada Public Serv. Commn., 236 Fed. 
979 (holding that the cost of repro- 
duction new, less depreciation, is or- 
dinarily a measure of the fair pres- 
ent value where the property is in a 
community where values are stable, 
but is not properly applied to a plant 
located in a town which has lost two 
thirds of its population since the plant 
was constructed and where the value 
of all fixed.property in the locality 
has fallen at least fifty per cent; and 
that the utility’s property should be 
regarded as having shrunk in value 
in the same ratio). 

68. West Virginia Natural Gas Co. 
v. Public Service Commn., 95 W. Va. 
DD Lenk Sue. 

69. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

70. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

71. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

[a] Witnesses should show fa-. 
miliarity with local conditions.—A 
witness testifying as to reproduction 
cost should show that he is familiar 
with local conditions as well as with 
the particular property in question. 
West Virginia Natural Gas Co. v. Pub- 
lic Serv. Commn., 95 W. Va. 557, 121 
SE 716. 

72. Ohio Utilities Co. v. Ohio Pub- 
lic Utilities Commn., 267 U. S. 359, 
45 SCt 259, 69 L. ed. 656 [rev 108 Oh. 
St. 143, 140 NE 497]. 

73. Ohio Utilities Co. v. Ohio Pub- 
lic Utilities Commn., supra; Boise 
Artesian Water Co. v. State Public 
ee Commn,, 40 Ida. 690, 236 P 


74. Boise Artesian Water Co. v. 
State Public Utilities Commn., supra. 
75. Ohio Utilities Co. v. Ohio Pub- 
lic Utilities Commn., 267 U. S. 359, 45 
SCt 259, 69 L. ed. 656 [rev 108 Oh. St. 
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actual expenditures may be helpful,’® it is not indis- 
pensable.**7 The general principle is that the cost 
of reproduction is to be determined at prevailing 
prices,’® and it cannot be assumed that the utility, 
because of its public character, would have to pay 
more than the fair market value of the property, if 
it were to be reproduced,’® especially, as to real es- 
tate, in view of the usual delegation to it of the pow- 
er of eminent domain.*°® 

Land should be included in the reproduction cost 
at its market value as. of the date to which the in- 
quiry relates.*? 

Labor and material costs. The cost of labor and 
materials necessary for the reproduction of the prop- 
erty should ordinarily be determined by the appli- 
eation of the fair market prices prevailing as of the 
time of the inquiry.** During a period of temporary 
inflation and higher prices, it may be proper to apply 


the lower prices prevailing during normal times and- 


to add thereto the actual sums necessarily expended 
by the utility under the higher rates;** but such 
mode of determination is improper where there is 
no probability of a return to a lower price level.*4 
Similarly, it is improper to apply the average of pric- 
es prevailing over a considerable period preceding 
the date of the inquiry, where the trend over such 
period and continuing at such time is definitely up- 
ward or downward.®° 


Overhead charges. Reproduction value must ordi- 


143, 140 NE 497]. Co. 
76. Ohio Utilities Co. v. Ohio Pub- 
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v. Thompson, 
Brooklyn Borough Gas Co. v. Pren- 95. 


[§ 33 


narily include a reasonable allowance for general 
overhead charges which necessarily would be in- 
curred in reproducing the utility,®® such; as organiza~ 
tion expenses,®’ engineering costs,*® legal expense,°° 
superintendence,?® interest,®! taxes,°* and insur- 
ance®® during construction, damages or compensa- 
tion for injuries,?* contractor’s profits,°® contingen- 
cies,°* and other undistributed construction charges 
and expenses,®? where proper under the cireumstane- 
es of the particular case, provided such charges are 
not considered and paid as operating expenses.°® 
No hard and fast rule can be worked out to govern 
the propriety and amount of such allowance,®® and 
it must be fixed with reference to the peculiar facts 
and circumstances of each case.t Such charges are 
not properly allowed in a lump sum,” nor on the 
basis of an arbitrary percentage of the physical 
value of the property,* but should, where at all pos- 
sible, be determined separately and in. specifie 
amounts.* The amount is not properly determined 
on mere estimates where evidence of actual expendi- 
tures is available;> but where it is not possible to 
produce such evidence, an allowance may be made 
on the estimates of engineers.® 

Brokerage fees and financing charges. No allow- 
ance should be made, in determining reproduction 
cost, for brokerage fees for the borrowing of money 
or the sale of stocks or securities, or other charges 
in connection with the financing of the enterprise,’ 


19 F. (2d) 5475) 83. f 


lic Utilities Commn., supra. 

77. Ohio Utilities Co. v. Ohio Pub- 
lic Utilities Commn., supra. 

78. See cases infra notes 79-85. 

79. Minnesota Rate Cases, 230 U. 
Setoogsos Sct. (29> ov l.Jed. Lo11) 48 
LRANS 1151, AnnCas1916A 18. 

80. Minnesota Rate Cases, supra. 

Delegation to public utility of pow- 
er of eminent domain see Hminent 
Domain §§ 25-28. 

81. McCardle vy. Indianapolis Wa- 
ter Co., 272. U. S. 400, 47 SCt 144, 71 
L. ed. 316; Minnesota Rate Cases, 230 
DEES fo a2 oo SC C29 wo 1 OG. ehouuk, 
48 LRANS 1151, AnnCas1916A 13. 
See Petersburg Gas Co. v. Petersburg, 


132 Va. 82, 95, 110 SE 533, 20 ALR 542; 


(where it was said: “The value of 
the real estate used or useful in the 
operation of the plant is universally 
conceded to be not subject to any re- 
ductions’’). 

82. Citizens’ Gas Co. v. Missouri 
Public Serv. Commn., 8 F. (2d) 632; 
St. Joseph _R.,, ete, Co. v. Missouri 
Public Serv. Commn., 268 Fed. 267; 
State v. Busby, (Mo.) 274 SW 1067; 
Mullendore Gas Co. v. Stillwater, 117 
Okl. 140, 250 P 895; Okmulgee Gas 
Co. v. Corporation Commn., 95 Okl. 
213, 220 P 28; Petersburg Gas Co. v. 
Petersburg, 132 Va. 82, 110 SE 533, 20 
ALR 542. 

83. Petersburg Gas Co. v. Peters- 
burg, supra. See Okmulgee Gas Co. v. 
Corporation Commn., 95 Okl. 213, 220 
P 28 (holding that, when such method 
of determination is applied, necessary 
additions or improvements made 
should be valued at cost price without 
reduction for probable reduced prices 
in the future). 

84. McCardle v. Indianapolis Wa- 
ter Co., 272 U. S. 400, 47 SCt 144, 71 
L. ed. 316; Petersburg Gas Co. v. Pe- 
tersburg, 132 Va. 82, 110 SH 533, 20 
ALR 542. 

85. McCardle v. Indianapolis Wa- 
ter Con te UO. SHi400;< 47 SCt £44072 
L. ed. 316. 

86. Ohio Utilities Co. v. Ohio Pub- 
lic Utilities Commn., 267 U. S. 359, 
45 SCt 259, 69 L. ed. 656 [rev 108 Oh. 
St. 143, 140 NE 497]; Idaho Power 


dergast, 16 F. (2d) 615; New York, 
etc., Gas Co. v. Prendergast, 10 F. 
(2d) 167; Boise Artesian Water Co. 
v. State Public Utilities Commn., 40 
Ida. 690, 236 P 525; Plainfield-Union 
Water Co. v. State Bd. of Public Util- 
ity Comrs., 6 N. J. Misc. 267, 140 A 
785; West Virginia Natural Gas Co. 


v. Public Serv. Commn., 95 W. Va. 
557, 121 SE 716. And see cases infra 
notes 87-97. 


87. Ohio Utilities Co. v. Ohio Pub- 
lic Utilities Commn., 267 U. .S. (359, 
45 SCt 259, 69 L. ed. 656 [rev 108 Oh. 
St. 143, 140 NE 497]; West Virginia 
Natural Gas Co. v. Public Serv. 
Commn., 95 W. Va. 557, 121 SE 716. 

88. McAlester Gas, etc., Co. v. Cor- 
poration Commn., 102 Okl. 118, 227 P 
83; West Virginia Natural Gas Co. v. 
Public Serv. Commn., 95 W. Va. 557, 
121 SE 716. 

89. McAlester Gas, etc., Co. v. Cor- 
poration Commn., 102 Okl. 118, 227 P 
83; West Virginia Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 
Hote LoL OH AG: 

90. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

91. Boise Artesian Water Co. v. 
State Public Utilities Commn., 40 Ida. 
690, 236 P 525; West Virginia Natural 
Gas Co. v. Public Serv. Commn., 95 W. 
Va. 557, 121 SE 716. See Ben Avon 
v. Ohio Valley Water Co., 271 Pa. 
346, 114 A 369 [aff 75 Pa. Super. 290] 
(holding that interest should be in- 
cluded in the valuation, and that the 
time for which it should be allowed is 
a matter of judgment to be exercised 
upon a consideration of the facts). 
Compare Idaho Power Co. v. Thomp- 
son, 19 F. (2d) 547 (holding that in- 
terest should not be allowed upon the 
cost of office equipment, inasmuch as 


little of it was needed during the 
time the property was in course of 
construction). 


92. West Virginia Natural Gas Co. 
v. Public, Serv. Commn., 95° W. Va. 
557, 121 °SH 716: 

93. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

94. McAlester Gas, etc., Co. v. Cor- 
poration Commn., 102 Okl. 118, 227 P 


West Virginia Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 557, 
121 SE 716. But see Idaho Power Co. 
v. Thompson, 19 F. (2d) 547 Chold- 
ing that an allowance for contractors’ 
fees or profit is not proper where the 
estimate of reproduction cost is made 
on the assumption that the work is 
done by the utility itself, with ade- 
quate allowance for engineering, su- 
pervision, and other general over- 
psaas 

Idaho Power Co. v. Thompson, 
gee West Virginia Natural Gas 
Co, v. Public Serv. Commn., 95 W. Va. 


. 557, 121 SE 716. 


97. New york, jetc.;. ‘(Gas sCo:miu 
Prendergast, 10 F. (2d) 167; McAl- 
ester Gas, ete. Conny Corporation 
Commn., 102 Okl. 118, 227 P 83. 

93. Plainfield- Union Water Co. V. 
State Bd. of Public Utility Comrs., 6 
N. J. Misc. 267, 140 A 785; West Vir- 
ginia Natural Gas Cou w Public Serv. 
Commn., 95 W. Va. 557, 121 SE 716. 

Operating expenses as element of 
reasonableness of rates see infra § 51. 

99. West Virginia Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 
557, 121 SE 716. 

1. West Virginia Natural Gas Co’ 
v. Public Serv. Commn., supra. 

2. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. : / 

3. Idaho Power Co. v. Thompson, 
LORS CZ) bat (holding that twelve 
and one half per cent is an excessive 
allowance); McAlester Gas, etc., Co. 
v. Corporation Commn., 102 Okl. 118, 
227 P 83; West Virginia Natural Gas 
Co. v. Public Serv. Comman.,.95 W. Va. 
567, 121 SE 716: 

4 McAlester Gas, etc., Co. v. Cor- 
poreucn Commn., 102 Okl. 118, 227 P 
oO. 


5. Boise Artesian Water Co. vy. 
State Public ene Comman., 40 Ida. 
690, 236 P 52 

6. Boise attest Water Co. v. 
State Public Utilities Commn., supra. 

7. Galveston Hlectric Co. v. Gal- 
veston, 258 U. S. 388, 42 SCt 351, 66 


L. ed. 678; Minneapolis v. Rand, "285 
Fed. 818; State v. Public Serv. 
Commn., 298 Mo. 524, 252 Sw 446 


[writ of error dism 269 U. S. 589, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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since the cost is to be estimated upon the theory 
that the utility is financially able to build and equip 
its plant.§® 

[§ 34] (cc) Depreciation.® Where, in connection 
with the ascertainment of the present fair value of 
the property of a public utility, its reproduction cost 
is to be determined,?® the extent of the existing de- 
preciation of plant and equipment must be ascer- 
tained and deducted from the cost of reproducing 
them new, notwithstanding they are presently capa- 
ble of rendering substantially the same service as 
if new,” and even though the effect of depreciation 
may be neutralized by adequate upkeep and seasona- 
ble replacements.1* Deductions should be made not 
merely for physical deterioration,'* such as wear,?® 
decay,1® and depreciation,'* but also for obsoles- 
cence.1® Future depreciation is, of course, not to 
be taken into account.?® 

Ascertainment. The amount to be deducted from 
the cost of reproduction new for depreciation is not 
controlled by any theoretical rule or measure,’° but 
should be determined by a careful consideration of 
the actual facts respecting the physical condition of 
the particular property under consideration.?? The 
amount to be deducted should be determined by the 
actual reproduction value of the property in ques- 
tion,?? and not by its service value, that is, the rela- 
tive usefulness in service of the particular item or 
appliance at the time to which the inquiry relates 
as compared to a new item or appliance of the 
same kind.?* The accrued depreciation should be 
ascertained, where possible, by actual inspection or 
examination of the property,?* especially where the 
age of various items of the property is different or 
the depreciation is wanting in uniformity,?®> and 
such method of determination is always preferable 
to calculations or estimates based merely upon prob- 
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abilities;?® but at best the ultimate determination 
must, to some extent, involve estimates and opin- 
ions,” and in many particulars nothing better than 
estimated averages, based upon probabilities, is avail- 
able.*8 Accordingly, as to such matters it is proper 
to resort to the so-called “straight line” or percentage 
standard,?® which is based upon the age of the prop- 
erty in question and its probable life and usefulness, © 
and assumes the accrual of depreciation at a uniform 
rate over the entire period.*® The so-called “curved 
line” rule, which assumes that depreciation accrues 
slowly at first and more rapidly toward the end of the 
life of the property, is even more purely theoretical 
than the “straight line” method, and accordingly is 
not ordinarily to be adopted.*? 

Depreciation reserve. Depreciation is not to be 
measured by the amount of a depreciation reserve 
fund set up by the utility,®? since it does not repre- 
sent actual depreciation, but only what observation 
and experience suggest is likely to accrue, with some 
margin over.°* However, the maintenance of such 
a fund in an amount greater than the depreciation 
claimed by the utility at the time of the inquiry 
constitutes an admission against interest,?+ which, 
although not irrevocably binding upon the utility,?°® 
has more evidentiary value than mere estimates of 
outside experts.®® 

[§ 35] bb. Original Cost or Prudent Investment. 
In view of the rule that the rates. of a public utility 
should be based upon present fair value of its prop- 
erty, whether greater or less than the cost thereof,?” 
a utility is not limited to a return only on its prudent 
investment or the original cost of its property ;?* 
nor, on the other hand, is it entitled to ai return upon 
the original cost if the value as of the time to which 
the inquiry relates is less than such cost.3® So, while 
it has been held that controlling weight should be 


46 SCt 12, 70 L. ed. 427]. Contra Brie 
ve Public Serv. Commn., 96 Pa. Super. 
2 


de Minneapolis v. Rand, 285 Fed. 
818. 

9. Allowance for depreciation in 
determining rates required to produce 
reasonable returns see infra § 52. 

16. See supra §§ 32, 33. 

11. Minnesota Rate Cases, 230 U.S. 
352, 33 SCt 729, 57 L. ed. 1511, 48 LRA 
NS 1151, AnnCas1916A 18; Knoxville 
v. Knoxville Water Co., 212 U. S. 1, 
29 SCt 148, 53 L. ed. 371; Idaho Pow- 
er Co. v. Thompson, 19 F. (2d) 547; 
Pacific Tel., etc., Co. v. Whitcomb, 12 
F. (2d) 279; Contra Costa Water Co. 
v. Oakland, 159 Cal. 323, 113 P 668. 

12. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Brooklyn Borough Gas 
Co. v. Prendergast, 16 F. (2d) 615; 
Minneapolis v. Rand, 285 Fed. 818. 

13. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. But see Brooklyn Un- 
ion Gas Co. v. Prendergast, 7 F. (2d) 
628 (holding that a valuation is not 
erroneous in failing to’ make deduc- 
tions for depreciation from the re- 
placement cost, where it was shown 
that replacements were _ constantly 
being made to maintain the property 
in a high order of efficiency, especial- 
ly where the fair value as finally de- 
termined is much lower than the cost 
of replacement as found). 


14. See cases infra notes 15-17. 

15. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. : 

16. Idaho Power Co. v. Thompson, | 
supra. 
- 17. Idaho Power Co. v. Thompson, 
supra. 

18. Idaho Power Co. v. Thompson, 
supra. 

19. Pacific Tel., etc., Co. v. Whit- 


comb, 12 F. (2d) 279. 
Probable future depreciation as af- 


peceing. adequacy of rate see infra § 
52. 

20. Landon v. Kansas Industrial 
Relations Ct., 269 Fed. 433; State v. 
Public Serv. Commn., 298 Mo. 524, 252 
SW 446 [writ of error dism 269 U.S. 
589, 46 SCt 12, 70 L. ed. 427]. 

21. Minneapolis v. Rand, 285 Fed. 
818; Landon v. Kansas Industrial Re- 
lations Ct., 269 Fed. 433. 

22. West Virginia Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 557, 
121 SHE 716. 

23. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

{a] Thus the theory -that a piece 
of pipe forming part of a gas dis- 
tribution system is just as useful to 
the gas company at the end of twen- 
ty years as when new does not justify 
a failure to deduct for its deprecia- 
tion. West Virginia Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 
So pelican GUG: 

24. Pacific Tel., etc., Co. v. Whit- 
comb, 12 F. (2d) 279; Southern Bell 
Tel., etc., Co. v. South Carolina R. 
Commn.,, 5 F. (2d) 77; Westinghouse 
Electric, etc., Co. v. Denver Tram- 
way Co. 3 F. (2d) 285. 

25. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. 

26. McCardle v. Indianapolis Wa- 
ter’ €o.;. 272) (UU. S2400,, 47 5SCt 144,71 
LL ed. 316; Pacific Gas, ‘ete., Co. v. 
San Francisco, 265 U. S. 403, 44 SCt 
537, 68 L. ed. 1075; Idaho Power Co. 
v. Thompson, 19 F. (2d) 547. 

27. Idaho Power Co. v. Thompson, 
supra. 

28. Idaho Power Co. v. Thompson, 
supra. 

29. Idaho Power Co. v. Thompson, 
supra. 

30. Idaho Power Co. v. Thompson, 
supra; Southern Bell Tel., etc., Co. v. 
South Carolina R. Commn., 5 F. (2d) 


ff tle 
31. Southern Bell Tel., etc., Co. v- 
South Carolina R. Commn., supra. 

32. Southern Bell Tel., etc., Co. v- 
South Carolina R. Commn., supra. 
Compare Idaho Power Co. v. Thomp- 
son, 19 F. (2d) 547 (dictum, that if a 
precisely adequate depreciation re- 
serve fund should be set up at the 
time when the property is new, and 
should be properly maintained, faith- 
fully administered, and legitimately 
applied, the unexpended accrued por- 
tion thereof at any given time might 
be taken as the measure of accrued 
and uncompensated depreciation). 

33. Southern Bell Tel., ete., Co. v. 
Seay Carolina R. Commn., 5 F. (2d) 


34. West Virginia Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 557, 
121 SE 716. 

35. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

36. West Virginia Natural Gas Co. 
v. Public Serv. Commn., supra. 

37. See supra § 29. 

38. Southern Bell Tel., ete., Co. v. 
South Carolina R. Commn., 5 F. (2d) 
77. See Lewistown y. Public Serv. 
Commn., 80 Pa. Super. 528, 531 (hold- 
ing that the rate is not restricted to. 
“a fair return upon the amount of cap- 
ital actually invested by the owners, 
exclusive of borrowed money used in 
construction of the plant’’). 

39. Bangor Water Co. v. Public 
Serv. Commn., 82 Pa. Super. 48. See 
Minnesota Rate Cases, 230 U. S. 352, 
33 SCt 729, 57 L. ed. 1511, 48 LRANS 
1151, AnnCasi1916A 18 (dictum); 
Goldfield Cons. Water Co. v. Nevada 
Public Serv. Commn., 236 Fed. 979 
(holding that, where all the other 
fixed property in a community had 
shrunk fifty per cent in value on ac- 
count of a decrease of population, the 
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given to the original cost when the investment was 
prudently made,*® by the weight of authority*! such 
original cost or prudent investment is not in itself 
a proper basis for the determination of the present 
fair value.*? Original cost should, however, be con- 
sidered in connection with other factors for the pur- 
pose of arriving at present value,#? and given such 
weight as may be proper in the particular case,** 
although it can have no great bearing upon the ques- 
tion unless 1t was incurred under conditions and 
prices substantially the same as those prevailing 
at the date of the inquiry.4® Whether or not the in- 
vestment was prudent must be determined as of the 
time when it was made;*° and in the absence of proof 
to the contrary its prudence will be presumed.** 

[§ 36] cc. Earning Power.‘® ‘The value of the 
property of a public utility for rate making purposes 
cannot be determined by a consideration of the re- 
turn earned upon it in the past,*#® nor by what the 
property is worth as an income producing instrumen- 
tality,°° since the propriety of the return is itself 
dependent upon the value of the property.®? 

[§ 37] dd. Value of Stocks and Securities.>? 
While the apparent value of a public utility’s prop- 


property of a utility located therein 
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[§§ 35-40 


erty as represented by its stocks, bonds, and obliga- 
tions is a proper subject for consideration in deter- 
mining the value upon which the utility is entitled to 
a reasonable return,®* it is not an essential factor 
thereof ;°+ nor is it a proper measure of the basic 
valuation upon which the utility is entitled to a fair 
return;°® and, in fact, it has been said that little 
or no weight can be given thereto,°® since it may have 
little relation to actual value®’ and is often depend- 
ent almost entirely upon the rate charged, the rea- 
sonableness of which is the matter ultimately to he 
determined.°® 

[§ 38] ee. Sale Value—(aa) In General. The 
value of the property of a public utility is not ordi- 
narily determined by the amount for which it would 
sell or could be bought.°® 

[§ 39] (bb) Option of Municipality To Purchase. 
It has been held that the present fair. value of the 
property of a public utility can never exceed the 
price at which a municipality has, under statute or 
contract, the perpetual right to purchase it;®° and, 
at all events, the fact that such right exists must be 
given great weight in determining such value.®1 

[§ 40] ff. Assessed Valuation. The value of a 


49. 


must be regarded for rate making 
purposes as having been diminished 
in value in the same ratio). 

40. Waukesha Gas, etc., Co. v. Wis- 
consin R. Commn., 181 Wis. 281, 194 
NW 846. See Bluefield Waterworks, 
ete., Co. v. Public Serv. Commn., 89 
W. Va. 736, 110 SE 205 [certiorari den 
258 U. S. 622 mem, 42 SCt 315 mem, 66 
L. ed. 796 mem] (holding that the 
original cost, considered in connection 
with the history and growth of the 
utility, and the value of the services 
rendered, constitute the principal ele- 
ments to be considered); Coal, ete., R. 
Co. v. Conley, 67 W. Va. 129, 67 SE 613 
(holding that, in the absence of a 
showing of extravagance or impru- 
dence, the actual amount of money in- 
vested is to be taken as the rate base). 

41. St. Joseph R., éetc., Co. v. Mis- 
souri Public Serv. Commn., 268 Fed. 
267 (so stating). 

42. U. S.—Missouri v. Missouri 
Public Serv. Commn., 262 U. S. 276, 
43 SCt 544, 67 L. ed. 981, 31 ALR 807 
[rev (Mo.) 233 SW 425]; Minnesota 
Rate Cases, 230 U. S. 352, 33 SCt 729, 
57 L. ed. 1511, 48 LRANS 1151, Ann 
Cas1916A 18; Idaho Power Co. v. 
Thompson, 19 F. (2d) 547; Brooklyn 
Borough Gas Co. v. Prendergast, 16 
me C20) 1615. Pacific Lel.,, etc, Co: ve 
Whitcomb, 12 F. (2d) 279; Springfield 
Gas, ete., Co. v. Missouri Public Serv. 
Commn., 10 F. (2d) 252; Citizens’ Gas 
Co. v. Missouri Public Serv. Commn., 
8 F. (2d) 632; Landon v. Kansas Ct. 
of Industrial Relations, 269 Fed. 433; 
St. Joseph R., etc., Co. v. Missouri 
Public Serv. Commn., 268 Fed. 278. 

Cal.—Contra Costa Water Co. v. 
Oakland, 159 Cal. 323, 113 P 668. 

Ida.—Boise Artesian Water Co. v. 
State Public Utilities Commn., 40 Ida. 
690, 236 P 525. 

Ind.—Public Serv. Commn. vy. Indi- 
anapolis, 193 Ind. 37, 137 NE 705. 

Md.—Public Serv. Commn. v. United 
R., etc., Cos., 155 Md. 572, 142 A 870 
[app dism 278 U. S. 567 mem, 49 SCt 
79 mem, 73 IL. ed. 999]: 

Minn.—Steenerson v. Great North- 
ern R. Co., 69 Minn. 353, 72 NW 713. 

Okl.—Homing Light, etce., Co. v. 
State, 130 Okl. 258, 267 P 235; Ameri- 
ean Indian Oil, ete., Co. v. Poteau, 108 
Okl. 215, 235 P 906; McAlester Gas, 
ete., Co. v. Corporation Commn., 102 
Okl. 118, 227 P 83; Oklahoma Natural 
Gas Co. v. Corporation Commn., 90 
Okl. 84, 216 P 917. 

Pa.—Bangor Water Co. v. Public 
Serv. Commn., 82 Pa. Super. 48; Lew- 


istown v. Public Serv. Commn., 80 Pa. 
Super. 528. 

See Peo. v. State Second Dist. Pub- 
lic Serv. Commn., 210 N. Y. 456, 104 
NE 932 [mod 158 App. Div. 251, 143 
NYS 148, and rearg den 211 N. Y. 533, 
105 NE 1095] (holding that, where 
property of a utility has been pur- 
chased at foreclosure sale, other evi- 
dence bearing on its value than evi- 
dence of the price paid at such sale 
may be considered). 

fa] Book cost is not decisive of 
value, for it indicates the price of ac- 
quisition of the property, and not 
present value. Brooklyn Borough Gas 
Co. v. Prendergast, 16 F. (2d) 615. 

[b] Original cost less depreciation 
is not properly employed as the con- 
trolling basis for determining the val- 
uation of property employed in the 
public service. Landon v. Kansas Ct. 
of Industrial Relations, 269 Fed. 433; 
State v. Public Serv. Commn., (Mo.) 
233 SW 425 [rev on other grounds 262 
U.S. 276, 48 SCt 544, 67 Lied: 9381, 31 
ALR 807]. 

43. McCardle v. Indianapolis Wa- 
ter Co., 272 U. S. 400, 47 SCt 144, 71 
L. ed. 316; Corporation Commn., v. 
Cannon Mite. Cos oL8or Nee@s Visi, LG: 
SE 178; Homing Light, etc., Co. v. 
State, 130 Okl. 258, 267 P 235; Ameri- 
can Indian Oil, ete., Co. v. Poteau, 108 
Okl. 215, 285 P 906; McAlester Gas, 
etc., Co. v. Corporation Commn., 102 
Okl. 118, 227 P 83; Oklahoma Natural 
Gas Co. v. Corporation Commn., 90 
Okl. 84, 216 P 917; Bangor Water Co. 
se Public Serv. Commn., 82 Pa. Super. 

44. McCardle v. Indianapolis Wa- 
ter Co., 272 U. S. 400, 47 SCt 144, 71 
L. ed. 316. 

45. Alton Water Co. v. Illinois 
Commerce Commn., 279 Fed. 869; 
Contra Costa Water Co. v. Oakland, 
159 Cal. 323, 113 P 668. See McCardle 
v. Indianapolis Water Co., 272 U. S. 
400, 47 SCt 144, 71 L. ed. 316 (where 
it was said that prices and values 
have so changed that the amount paid 
for land in former years and the cost 
of plant elements constructed prior to 
the great rise of prices due to the war 
do not constitute any real indication 
of their value at the present time). 

46. Waukesha Gas, etc., Co. v. Wis- 
consin R. Commn., 181 Wis. 281, 194 
NW 846. 

47. Waukesha Gas, etc., Co. v. Wis- 
consin R. Commn., supra. 

48. Property of which value de- 
pends upon earnings as element of 
rate base see supra § 30. 


Missouri Rate Cases, 230 U.S. 
474, 33 °SCt 957, 57 Enved. 1571 se Min- 
nesota Rate Cases, 230 U. S. 352, 338 
SCt 729, 57 L. ed. 1511, 48 LRANS 
1151, AnnCas1916A 18; Grafton Coun- 
ty Electric Light, ete., Co. v. State, 
77 N. H. 539, 94 A 193; West Virginia 
Natural Gas Co. v. Public Serv. 
Commn., 95 W. Va. 557, 121 SH 7165 
Waukesha Gas, etc., Co. v. Wisconsin 
R. Commn., 181 Wis. 281, 194 NW 846. 

50. Petersburg Gas Co. v. Peters- 
pure, 132 Va. 82, 110 SE 633, 20 ALR 
044. 

51. See cases supra notes 49, 50. 

Rate base see supra § 29. 

52. As valuation on which utility 
oa entitled to fair return see supra § 


53. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819; Southern 
Bell Tel., etc., Co. v. South Carolina 
Ref Comimn jy bate G2) ite 

54. Southern Bell Tel., etc., Co. v. 
South Carolina R. Commn., supra. 

55. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819; Chesapeake, 
ae Tel. Co. v. Whitman; 3.83 9@2d) 
v0. 

56. Consolidated Gas Co. v. New 
York, 157 Fed. 849 [rev on other 
grounds 212 'U. S. 19, 29 SCt 192) 158 
L. ed. 382, 15 AnnCas 1034]; Ohio, 
etc., Smelting, etc., Co. v. Public Util- 
ities Commn., 68 Colo. 137, 187 P 1082; 
Waukesha Gas, etc., Co. v. Wisconsin 
R. Commn., 181 Wis. 281, 194 NW 846. 

57. Chesapeake, etc., Tel. Co. v. 
Whitman, 3 F. (2d) 938; Ohio, ete., 
Smelting, etc., Co. v. Public Utilities 
Commn., 68 Colo. 137, 187 P 1082. 

58. Chesapeake, etc., Tel. Co. v. 
Whitman, 3 F. (2d) 938; Waukesha 
Gas, etc., Co. v. Wisconsin R. Commn., 
181 Wis. 281, 194 NW 846. 

Earning power as factor in deter- 
mining value see supra § 36. 

59. Albany Municipal Gas Co: vy. 
Public Serv. Commn., 113 Misc. 748, 
183 NYS 900,:186 NYS 541; Peters- 
burg Gas Co. v. Petersburg, 132 Va. 
82, 110 SE 533, 20 ALR 542. But see 
Idaho Power Co. v. Thompson, 19 F. 
(2a) 547 (holding that there should be 
considered all the factors which 
would be regarded as material in ne- 
gotiating a sale and purchase of the 
property, including wear, decay, de- 
preciation, obsolescence, inadequacy, 
and redundancy). 

60. Waukesha Gas, etc., Co. v. Wis- 
consin R. Commn., 181 Wis. 281, 194 
NW 846. 

61. Waukesha Gas, etc., Co. v. Wis- 
consin R. Commn., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same-title, page and note number, 


§§ 40-43] ‘ 
public utility’s property cannot be determined, for 
purposes of rate making, from assessments or valua- 
tions made for the purpose of taxation.® 

[§ 41] gg. Terms of Lease or Private Contract. 
The terms of a lease or other private contract between 
a public utility and the owner of the property it 
operates, or another, are not necessarily to be con- 
sidered in determining present value.°* 

[§ 42] (8) Evidence of Value. The present fair 
value of the property of a public utility may be 
shown by evidence of an actual appraisement there- 
of,°* if the proper factors have been considered there- 
in.6® The valuation reported by the utility for pur- 
poses of taxation may be evidentiary, as an admis- 
sion against interest, where it thereafter claims a 
higher valuation for rate making purposes;*° but 
its weight is to be determined in the light of all the 
circumstances.®°* Similarly, it has been held that 
the value at which the property is carried on the 
books of the utility should be considered as more 
dependable evidence of its value than the higher 
estimates of appraisers or witnesses, unless some 
plausible reason is advanced to show that the book 
value is too low.*® 

[§ 43] b. Going Value. The term “going value,” 
which is elsewhere defined in this work,®® compris- 
es, as it is applied to the valuation of the property 

62. Missouri Rate Cases, 230 U. S. 


474, 33 SCt 957, 57 L. ed. 1571; Minne- 


sota Rate Cases, 230 U. S. 352, 33 SCt | 597; 
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Commerce Commn., 279 Fed. 869; 
herty v. Toledo R., ete., Co., 254 Fed. 


Boise Artesian Water Co. vy. 


[pa Cordele 2a 


of a public utility for rate making purposes, that 
sum which represents the added value of the plant 
as a whole over the sum of the values of its compo- 
nent parts, and which attaches to it because it is 
operating and doing business,’° and includes, broad- 
ly speaking, the cost of developing the organization 
and income of the utility to its condition at the time 
to which the inquiry relates.‘ It is not to be con- 
fused with “good will,”?? nor with so-called “pioneer 
losses.”7% The property of the utility upon the val- 
ue of which it is entitled to a reasonable return’* 
must be treated, in determining such value, as prop- 
erty in successful use and operation,’® and, accord- 
ingly, going value is an element which must. ordi- 
narily be included in the rate base.*® No allow- 
ance should be:made, however, under the head of 
going value, for any item or factor which has been 
given proper consideration in ascertaining the value 
of the physical property.7” Franchise value is not 
to be considered as a part of going value;**® nor 
are deficits or losses incurred in former periods of 
operation to be included therein.*® Economy of op- 
eration®® and the establishment and maintenance of 
good credit®? are not elements of such value. 
Ascertainment. Going value cannot be measured 
by any definite rule or formula,*? such as a percentage 


of the valuation of the utility’s physical property,** 
Do- [ Commn., 101 W. Va. 378, 133 SE 144. 

77. Idaho Power Co. v. Thompson, 
LORE C2) D4 ae 


1729, 57 L. ed. 1511, 48 LRANS 1151, 
AnnCasl1916A 18; Brooklyn Union 
Gas Co. v. Prendergast, 7 F. (2d) 628. 

Different valuations for rate mak- 
ing and taxation see supra § 29. 

Valuation reported by utility for 
taxation purposes as evidence of val- 
ue see infra § 42. 

63. Citizens’ Pass. R. Co. v. Public 
Serv. Commn., 75 Pa. Super. 238 [rev 
a grounds 271 Pa. 39, 114 A 


64. Springfield Gas, etc., Co. v. Mis- 
su Public Serv. Commn., 10 F. (2d) 


65. Factors in determination of 
value see supra §§ 31-41. 

66;) Hort Worth Gas Co; v. Fort 
Worth, 35 F. (2d) 743; Great Falls 
Gas Co. v. Montana Public Serv. 
Wommn,., 34 EF. (2d) 297. 

Assessed valuation as factor in de- 
‘termination of value see supra § 40. 

67. Great Falls Gas Co. v. Montana 
Public Serv. Commn., 34 F. (2d) 297. 

68. Bluefield Tel., etc., Co. v. State 
Public Serv. Commn., 102 W. Va. 296, 
135 SE 833. 

69. See Going 28 C. J. p 712 text 
and note 15. 

70. Knoxville v. Knoxville Water 
aed ain Wi, St ly 295SCt 148, 5301. ed: 


ae Des Moines Gas Co. v. Des 
Moines, 238 U. S. 158, 35 SCt 811, 59 
teed. 1244; Staterv; Public > Serv. 
Commn., 298 Mo. 524, 252 SW 446 
[writ of error dism 269 U. S. 589, 46 
SCt 12, 70 L. ed. 427]. See Pacific Tel., 
etc., Co. v. Whitcomb, 12 F. (2d) 279 
(holding that expenditures wisely 
made may contribute to going value, 
although they are not the measure 
thereof). 

72. Brooklyn Borough Gas Co. v. 
Prendergast, 16 F. (2d) 615. See 
Kings County Lighting Co. v. Pren- 
dergast, 7 F. (2d) 192 (holding that 
the element of going value is a prop- 
erty right independent of any mere 
good will). 

Good will see infra § 44. 

73. Brooklyn Borough Gas Co. v. 
Prendergast, 16 F. (2d) 615. 

74. See supra § 29. 

oe to reasonable return see su- 

75. Denver v. Denver Union Water 
‘Co., 246 U. S. 178, 33 SCt 278, 62 L. 
ed. 649; Alton Water Co. v. Illinois 


State Public Utilities Commn., 40 Ida. 
690, 2386 P 525; Murray v. Public Util- 
ities Commn., 27 Ida. 603, 150 P 47, 
LRAI916F 756. 

76. U. S.—McCardle v. Indianapo- 
lis Water Co., 272 U. S. 400, 47 SCt 
144, 71 L. ed. 316; Streator Aqueduct 
Co. v. Smith, 295 Fed. 385; Landon v. 
Kansas Public Utilities Commn., 242 
Fed. 658 [rev on other grounds 249 U. 
Se i286) moO m Cl 268, 460). kine edo dele 
Spring Vailey Water Co. v. San Fran- 
cisco, 165 Fed. 667; Los Angeles R. 
Corp. v. California R. Commn., 29 F. 
(2d) 140; Brooklyn Borough Gas Co. 
v. Prendergast, 16 F. (2d) 615; Pacific 
Tel., etc., Co. v. Whitcomb, 12 F. (2d) 
279; Springfield Gas, ete., Co. v. Mis- 
souri Public Serv. Commn., 10 F. (2d) 
252; New York, etc., Gas Co. v. Pren- 
dergast, 10 F. (2d) 167; Citizens’ Gas 
Co. v. Missouri Public "Serv. Commn., 
8 F. (2d) 632; Kings County Lighting 
Come Prendergast, TE. @d) 192. See 
Goldfield Cons. Water Co. v. Nevada 
Public Serv. Commn., 236 Fed. 979 
(holding that the fact that the utili- 
ty’s plant is actually doing business 
and is a going concern “is an impor- 
tant element of value’’). 

Ida.—Capital Water Co. v. Public 
Utility Commn., 44 Ida. 1, 262 P 863; 
Kootenai Power Co. v. Public Utilities 
Commn., 41 Ida. 505, 239 P 733; Con- 
summers?  ECows v4) Publics Utilities 
Commn., 41 Ida. 498, 239 P 730; Boise 
Artesian Water Co. v. State Public 
ee Commn., 40 Ida. 690, 236 P 


Ind.—Columbus Gas Light Co. v. 
State Public Serv. Commn., 193 Ind. 
399, 140 NE 538. 

Mo.—State v. Busby, 274 SW 1067; 
State v. Public Serv. Commn., 298 Mo. 
524, 252 SW 446 [writ of error dism 
269 U. S. 589, 46 SCt 12, 70 L. ed. 427]. 

N. Y.—Peo. v. Willcox, Al OpINE eS 
479, 104 NE 911, 51 LRANS 1; Peo. v. 
Public Serv. Commn., 214 App. Div. 
ae 211 NYS 662. 

C.—Corporation Commn. v. Can- 
aN ‘Mfg. Co., 185 N. ©. 17, 116 SH 178. 

Okl1. —Mullendore Gas Co. v. Still- 
water, £71 Okl. 140,°250 P 895; Mc- 
Alester Gas, etc., Co. v. Corporation 
Commn., 102 Okl. 118, 227 P 83. 

Pa.—Ben Avon v. Ohio Valley Wa- 
ter Co., 271 Pa. 346, 114 A 369 [aff 75 
| Pa. Super. 290]. 

W. Va.—Huntington v. Public Serv.” 


Value of physical property see su- 
pra §§ 30-42. 

78. Brooklyn Borough Gas Co. v. 
Prendergast, 16 F. (2d) 615. See 
Kings County Lighting Co. v. Pren- 
dergast, 7 F. (2d) 192 (holding that 
the element of going value is a prop- 
erty right independent of the fran- 
chise). 

Franchise as element of value for 
rate making purposes see infra § 45. 

79. Galveston Electric Co. v. Gal- 
veston, 258 U. S. 388, 42 SCt 351, 66 
Li. ed. 6783 Pacific els rete: Comma. 
Whitcomb, 12 F. (2d) 279; State v. 
Public Serv. Commn., 298 Mo. 524, 252 
SW 446 [writ of error dism 269 U.S. 
589, 46 SCt 12, 70 L. ed. 427]. sSee 
Consumers’ Co. v. Public Utilities 
Commn., 41 Ida. 498, 239 P 730 [foll 
Kootenai Power Co. v. Public Utilities 
Commn., 41 Ida. 505, 239 P 733] (hold- 
ing that the amount paid by a utility 
to a competitor or a predecessor in ex- 
cess of the value of property received 
is not to be included in its going val- 


Idaho Power Co. v. Thompson, 
(2d) 547. See Lima vy. Public 
Utilities Commn., 106 Oh. St. 559, 140 
NE 398 (holding "that it is not proper 
to grant an increase in rates based 
solely upon the efficient management 
of the utility by its officers). 

81. Idaho Power Co. v. Thompson, 
19 FE. (2d) 547. 

82. Brooklyn Borough Gas Co. v. 
Prendergast, 16 F. (2d) 615. And see 
cases infra notes 83, 84. 

83. Spring Valley Waterworks v. 
San Francisco, 192 Fed. 137; Bluefield 
Tel. Co. v. State Public Serv. Commn., 
102 W. Va. 296, 135 SE 833. But see 
Springfield Gas, etc,, Co. v. Missouri 
Public Serv. Commn., 10 EY (2d)) 252 
(holding that ten per cent of the cost 
of reproduction is a reasonable allow- 
ance for going value, the court ob- 
serving that the percentage allowed 
by courts and public utility commis- 
sions varies from twenty-seven and 
nine-tenths per cent to seven and five- 
tenths per cent, and that, according 
to the evidence presented in the in- 
stant case, the average of all court 
cases was ten and four-tenths per 
cent, and that the average of all cases 
including proceedings before commis- 
sions was fifteen and four-tenths per 
cent); Okmulgee Gas Co. vy. Corpora- 


22 [51 C.J.] 


but is controlled by the facts and circumstances of 
each particular case,** and the amount to be allowed 
therefor rests largely in competent or expert opin- 
ion.6®° Expenses incurred in building up the busi- 
ness of a utility may be considered as one of the 
elements of going value,®° but they are not. the meas- 
ure of the amount thereof.§7 

Allowance. According to some authorities, an al- 
lowance for going value must be specifically made 
and added to the ascertained value of the physical 
property.** It has been pointed out, however, that 
it is difficult to conceive how there can be any re- 
liable estimate of fair present value of such property 
which is not controlled to some extent by the fact 
that it is in operation and being used,®® and so it 
has been held that the element of going value should 
not be given an independent and distinct. expression, 
but that the circumstance that the utility is or is not 
a going concern is properly regarded as an element 
of the value of its physical property.®° 

[§ 44] ¢. Good Will?! Good will has no place 
in the fixing of the valuation of a public utility for 
the purposes of rate making,®? in view of the monop- 


tion Commn., 95 Okl. 213, 218, 220 P 


28 (where the court said: “It appears | 1034; 
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ed. 382, 48 LRANS 1134, 15 AnnCas 
New York Tel. Co. v. Prender- 


olistic character of its business.°? 

[§ 45] d. Franchises. A franchise granted to or 
held by a publie utility is not to be included in the 
property upon which it is entitled to a fair return.°* 

[§ 46] e. Working Capital. As a part of the base 
upon which a fair return must be allowed to a publie 
utility,®® there should be included a proper amount 
of working capital,®* which may be in the form of 
money®? or materials and supplies for current 
needs.°® Since the amount required therefor differs 
with different utilities,°® there is no well defined 
rule by which it can be ascertained,’ although it 
has been held to be properly equal to the usual oper- 
ating expenses over such period of time as would 
ordinarily elapse before collections could be made 
from patrons or customers.” The determination of 
the amount to be allowed is accordingly a matter 
of judgment and discretion, based upon the past and 
present requirements of the utility in question,® and 
when there is no showing of inefficiency or misman- 
agement the actual experience of the utility should 
govern as to the amount required.* The utility 
should not be restricted too closely to the amount 


San Francisco, 165 Fed. 667; Con- 
solidated Gas Co. v. New York, 157 


that the Corporation Commission usu- 
ally makes an allowance of 20 per 
cent. to cover the items of going con- 
cern value, working capital, and con- 
tingencies, and from an examination 
of the authorities we are convinced 
that the allowance is a reasonable 
one’’). 

84. Denver v. Denver Union Water 
Con 246 (U.S. 178,38 SCE 27.8, 262)9Ia: 
ed. 649; Des Moines Gas Co. v. Des 
Moines; *2380U.)S. 1537 35 SCtrsli 59 
L. ed. 1244; Brooklyn Borough Gas 
Co. v. Prendergast, 16 F. (2d) 615; 
Bluefield Tel. Co. v. State Public Serv. 
Commn., 102 W. Va. 296, 135 SE 833. 

85. Pacific Tel., etc., Co. v. Whit- 
comb, 12 F. (2d) 279. 

86. Murray v. Public ‘Utilities 
Commn., 27 Ida. 603, 150 P 47, LRA 
1916F 756. 

87. Pacific Tel., ete., Co. v. Whit- 


comb, 12 F. (2d) 279; Spring Valley 
Waterworks v. San Francisco, 192 
Fed. 137 


88. Minneapolis v. Rand, 285 Fed. 
818; Peo. v. Willcox, 210 N. Y. 479, 104 
NE 911, 51 LRANS 1. See Denver v. 
Denver Union Water Co., 246 U. S. 
178, 38 SCt 278, 62 L. ed. 649 (where 
such allowance was held proper). ° 

89. Goldfield Cons. Water Co. v. 
Nevada Public Serv. Commn., 236 Fed. 
O79: 

90. Spring Valley Waterworks v. 
Sar Francisco, 192 Fed. 137; Murray 
v. Public Utilities Commn., 27 Ida. 
603, 150 P 47, LRA1916F 756; Mullen- 


dore Gas Co. v. Stillwater, 117 Okl. 
140, 250 P 895; Pioneer Tel., etc., Co. 
v. State, 64 Okl. 304, 167 P 995; Pio- 


neer Tel., etc., Co. v. Westenhaver, 29 
Okl. 429, 118 P 354, 38 LRANS 1209. 
See Boise Artesian Water Co. v. State 
Public Utilities Commn., 40 Ida. 690, 
236 P 525 (to same effect); Goldfield 
Cons. Water Co. v. Nevada Public 
Serv. Commn., 236 Fed. 979 (dictum); 
Des Moines Gas Co. v. Des Moinés, 238 
Tees elbs ope Sel oll, oon Lined 24a, 
Kootenai Power Co. v. State Public 
Utilities Commn., 41 Ida. 505, 239 P 
733; Consumers’ Co. v. State Public 
Utilities Commn., 40 Ida. 772, 239 P 
730 (all refusing to disturb a valua- 
tion based upon the principle stated 
in the text). 

91. Generally see Good Will 28 C. 
Tis Ady PR : 
92. Galveston Electric Co. v. Gal- 
veston, 258 U. S. 388, 42 SCt 351, 66 
L. ea. 678: Des Moines Gas Co. v. Des 
Moines, 238 U. S. 153, 35 SCt 811, 59 L. 
ed. 1244; Willcox v. Consolidated Gas 
Consol 2s SL moO OL Los, pois la 


gast, 36 F. (2d) 54; Brooklyn Borough 
Gas Co. v. Prendergast, 16 F. (2d) 615; 
Landon v. Kansas Public Utilities 
Commn., 242 Fed. 658 [rev on other 
grounds 249 U. S. 236, 39 SCt 268, 63 
L. ed. 577]; Spring Valley Water- 
works v. San Francisco, 192 Fed. 137; 
Consolidated Gas Co. v. New York, 
157 Fed. 849 [rev on other grounds 212 
U.S. 19) 29 SCt192553 Le ed.v382, 05 
AnnCas 1034]; Contra Costa Water 
Co. v. Oakland, 159 Cal. 323, 113 P 668; 
State v. Public Serv. Commn., 298 Mo. 
aa 252 SW 446 [writ of error dism 
269 U. S. 589, 46 SCt 12, 70 L. ed. 427]. 
see Consumers’ Co. v. Public Util- 
ities Commn., 41 Ida. 498, 239 P 730 
{foll Kootenai Power Co. v. Public 
Utilities Commn., 41 Ida. 505, 239 P 
733] (holding that’ contributions made 
by a utility to community enterprises, 
or the cost of service furnished to a 
municipality free of charge, is not an 
item of value which should be includ- 
ed in its value). 

Good will distinguished from going 
value see supra § 43. 

93. Willcox v. Consolidated Gas 
Cot, 212°U, Si19s, 29S Cti192 453 uh ed: 
382, 48 LRANS 1134, 15 AnnCas 1034; 
opring Valley Waterworks v. San 
Francisco, 192 Fed. 137; Consolidated 
Gas Co. v. New York, 157 Fed. 849 
[rev on other grounds 212 U.S. 19, 29 
SCt 192, 53 L. ed. 382, 15 AnnCas 
1034]. 

94. Georgia R., etc., Co. v. Georgia 
R. Commn., 262 U. S. 625, 43 SCt 680, 
67 L. ed. 1144; Idaho Power Co. v. 
Thompson, 19 F. (2d) 547; Westing- 
house Electric, etce., Co. v. Denver 
Tramway Co., 3 F. (2d) 285; Georgia 
R., etc., Co. v. Georgia R. Commn., 278 
Fed. 242 [aff 262 U. S. 625, 43 SCt 680, 
67 L. ed. 1144, and dist Willcox v. 
Consolidated Gas Co., 212 U. S. 19, 29 
SCt 192, .53'L. ed. 382, 48 LRANS 
1134, 15 AnnCas 1034]; Bronx Gas, 
ete., Co. v. First Dist. Public Serv. 
Commn., 190 App. Div. 13, 180 NYS 38 
[rev 108 Misc. 180, 178 NYS 172]. 
Compare Boise Artesian Water Co. v. 
State Public Utilities Commn., 40 Ida. 
690, 711, 23€ P 525 (where the court 
observed that “the question of the 
propriety of an allowance of the val- 
ue of the franchise is not presented 
for our consideration,” but, apparent- 
ly assuming that such value should be 
allowed, held merely that the cost of 
litigation to establish the validity of 
the franchise was not necessarily to 
be included in the value thereof). 
But see Spring Valley Water Co. v. 


Fed. 849 [rev on other grounds 212 
U.S: 19, 29 SCt_ 192, 53 Liveds 2182) eey 
AnnCas 1034] (both holding that the 
value of franchises should be in- 
cluded). 

[a] Reason for rule.—The fixing 
of a just and reasonable charge to be 
made by a public utility is not a tak- 


ing from it of either the franchise- 


or its use, in the sense of the consti- 
tutional guaranties, inasmuch as the 
franchise must be deemed to have 
been granted upon the implied cove- 
nant or subject to the implied con- 
dition that the charges should be just 
and reasonable, and public regulation 
of the charges is merely the enforce- 
ment of the utility’s duty. Georgia 
R., etc., Co. v. Georgia R. Commn., 278 
Fed. 242 [aff 262 U.S. 625, 43 SCt 680. 
67 L. ed. 1144]. 

Rate base in general see supra § 29. 

Right to fair return see supra § 24. 
5 2S Rate base generally see supra 

96. Brooklyn Borough Gas Co. v. 
Prendergast, 16 F. (2d) 615; New 
York, etc., Gas Co. v. Prendergast, 10 
F. (2a) 167; Consolidated Gas Co. v. 


New York, 157 Fed. 849 [rev on other | 


grounds 212 U. S. 19, 29 SCt 192, 53 
L. ed. 382, 15 AnnCas 1034]; Albany 
Municipal Gas Co. v. Public Serv. 
Commn., 113 Misc. 748, 183 NYS 900, 
186 NYS 541; Okmulgee Gas Co. v. 
Corporation Commn., 95 Okl. 213, 220 
P 28. See Pacific Tel., ete., Co.).'v. 
Whitcomb, 12 F. (2d) 279, 284 (hold- 
ing that the element of working capi- 
tal “was properly taken into account” 
in fixing the valuation for rate mak- 


ing). 
“Working capital” defined see 
aa [40 Cye 2859 text and note 


97. Idaho Power Co. v. Thompson, — 


19 F. (2d) 547. 

98. Idaho Power Co. v. Thompson, 
supra. 

99. Okmulgee Gas Co. v. Corpora- 
tion Commn., 95 Okl. 213, 220 P 28. 

1. Okmulgee Gas Co. vy. Corpora- 

Commn., supra. 
_2. Okmulgee Gas Co. v. Corpora- 
tion Commn., supra. To same effect 
Idaho Power Co. v. Thompson, 19 F. 
(2d) 547. 

2. Idaho Power Co. v. Thompson, 
supra; Capital Water Co. v. Public 
Utilities Commn., 44 Ida. 1, 262 P 863; 
Okmulgee Gas Co. v. Corporation 
Commn:; 95 Ok1,"213, 220 P 2s) 

4 Brooklyn Borough Gas Co. y. 
Prendergast, 16 F. (2d) 615. 
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§ 46-49] 


actually necessary, and a reasonable margin of safety 
should be allowed.° Money tied up in accounts re- 
ceivable should be included,® and no deduction should 
be made for accounts payable or other obligations.’ 

[§ 47] f. Value as Property in Public Service. 
A speculative increment of value beyond the value 
of similar property owned by others cannot be at- 
tributed to the property of a public utility solely 
by reason of the fact that it is used in the public 
service,* nor because the utility is a monopoly or 
the holder of rights and privileges incident to its 
publie character and beyond those possessed by other 
property owners.” 

[§ 48] 3. Apportionment of Value between In- 
terstate and Intra-State Business. The value of the 
' property of a public utility employed by it in intra- 
state business must be considered, for purposes of 
rate making, separately and apart from that, if any, 
employed in interstate business;1° and property 
employed jointly in the two classes of business must 
be apportioned between them according to the use 
actually made of it.14 It is not proper to make an 
apportionment on the basis of the gross revenue 
derived from each class of business,12 but there 
should be assigned to each the proportion of the total 
value of the property which corresponds to the ex- 
tent of its employment. in that business.+3 


5. Brooklyn Borough Gas Co. v. 


Prendergast, supra. L7. 


6. New York, etce:, Gas Co. v. 
Prendergast, 10 F. (2d) 167. 651, 
7 New York, ete,, Gas Co. Vv. 


Prendergast, supra. 

8. Minnesota Rate Cases, 230 U.S. 
Boeieoo Sct. 129, 57 Ty ed- 1611, 48 
LRANS 1151, AnnCas1916A 18. 

9. Petersburg Gas Co. v. Peters- 


mem) ]j. 
18. 


PUBLIC UTILITIES 


Commn., 183 Wis. 96, 197 NW 359. 

Public Serv. Gas Co. v. Public 
Utility Comrs., 84 N. J. L. 463, 87 A 
LRAI1918A 421 [aff 87 N. J. L. 
581, 92 A 606, 94 A 634, 95 A 1079, LRA} 192 
1917B 930 (app dism 242 U. S. 667 
mem, 37 SCt 243 mem, 61 L. ed. 552 


State v. Public Serv. Commn., | 
298 Mo. 524, 252 SW 446 [writ of er- 


[51 C.J.] 23 


[§ 49] D. Reasonableness of Rates—1. In Gener- 
al. The reasonableness or unreasonableness of the 
rates charged, or to be charged, by a public utility 
for its service or product is not to be determined by. 
any definite rule or legal formula,'* and is not meas- 
urable with any great degree of exactness,*® but is a 
question of fact!® and business judgment,** calling 
for the exercise of sound discretion and good sense.** 
In determining whether a rate is reasonable, there- 
fore, each case must rest upon its special facts.?® 
Generally speaking, however, that rate or system of 
rates is reasonable which yields as profit a fair re- 
turn upon the value of the property used and useful 
in the public service,?° and a higher?+ or lower?” 
rate is unreasonable. Accordingly, the rate must not 
be so low as to be confiseatory,?* nor, on the other 
hand, so high as to be unjust or oppressive?* or as 
to exceed the value of the service to the consumers,”° 
not in the aggregate but as individuals:*® so a 
rate for particular service may be reasonable from 
the standpoint of the utility with respect to the cost 
of the service, and yet be unreasonable from the 
standpoint of the consumer because in excess of the 
value of such service to him;?7 and a rate may be 
reasonable, although it fails to produce an adequate 
return, if such inadequacy is due to the fact that the 
business has not developed sufficiently to be remun- 


667 mem, 37 SCt 243 mem, 61 L. ed. 
552 mem)]. 

Ww. Va.—Huntington Vv. Public 
Serv. Comntn., 89 W. Va. 703, 110 SE 


Wis.—Waukesha Gas, ete., Co. v. 
Wisconsin R. Commn., 181 Wis. 281, 
194 NW 846. 

24. Turner v. Connecticut Co., 91 
Conn. 692, 101 A 88; Waukesha Gas, 


burg, 132 Va. 82, 110 SE 533, 20 ALR 
542 


10. Southern Bell Tel., ete., Co. v. 
South Carolina R. Commn., 5 F. (2d) 
77; Louisville, ete., R. Co. v. Ala- 
bama R. Commn., 196 Fed. 800. 

11. Southern Bell Tel., etc., Co. v. 
South Carolina R. Commn., 5 F. (2d) 
Mal 

12. Minnesota Rate Cases, 230 U. 
Sobers SCt 729, 57) Lived. 15145 48 
LRANS 1151, AnnCasi916A 18. 

Earning power as basis of determi- 
nation of value see supra § 36. 

13. Minnesota Rate Cases, 230 U. 
S79252,033-SCt 729,/57 L.-ed. 1511; 48 
LRANS 1151, AnnCas1916A 18. 

14. Atlanta v. Atlanta Gas Light 
Co., 149 Ga. 405, 100 SH 439; State v. 
Public Serv. Commn., 298 Mo. 524, 252 
Sw 446 [writ of error dism 269 U.S. 
589, 46 SCt 12, 70 L. ed. 427]; State 
yv. Public Serv. Commn., (Mo.) 233 SW 
425 [rev on other grounds 262 U.S. 
276, 43 SCt 544, 67 L. ed. 981, 31 ALR 
807]; Public Serv. Gas Co. v. Public 
Utility Comrs., 84 N. J. L. 463, 87 A 
651, LRA1918A 421 [aff 87 N. J. L. 
581, 92 A 606, 94 A 634, 95 A 1079, 
LRA1917B 930 (app dism 242 U. S. 
667 mem, 37 SCt 243 mem, 61 L. ed. 
552 mem)]; Coal, ete., R. Co. v. Con- 
ley, 67 W. Va. 129, 67 SE 613. 

15. State v. State Public Serv. 
Commn., 76 Wash. 492, 136 P 850. 

16. Atlanta v. Atlanta Gas Light 
Co., 149 Ga. 405, 100 SE 439; State v. 
Public Serv. Commn., 298 Mo. 524, 252 
SW 446 [writ of error dism 269 U. S. 
589, 46 SCt 12, 70 L. ed. 427]; State 
vy. Public Serv. Commn., (Mo.) 233 
Sw 425 [rev on other grounds 262 U. 
S. 276, 48 SCt 544, 67 L. ed. 981, 31 
ALR, 807];. Public Serv. Gas Co. v. 
Public Utility Comrs., 84 N. J. L. 463, 
87 A 651, LRA1918A 421 [aff 87 N. 
J. Li. 581, 92 A 606, 94 A 634, 95 A 
1079, LRA1917B 930 (app dism 242 U. 
S. 667 mem, 37 SCt 243 mem, 61 L. ed. 
552.. mem)]; Wisconsin-Minnesota 
Light, etc. Co. v. Wisconsin R. 


ror dism 269 U. S. 589, 46 SCt 12, 70 
L. ed. 427]; State v. Public Serv. 
Commn., (Mo.) 233 SW 425 [rev on 
other grounds 262 U. S. 276, 43 SCt 
544, 67 L. ed. 981, 31 ALR 807]; Pub- 
lic) Serv..Gas Co, v. Public )Utulity, 
Comrs., 84 N. J. L. 468, 87 A 651, LRA 
LOLSA 421 art St NEVI, esto Sal (92) AL 
606, 94 A 634, 95 A 1079, LRA1917B 
930 (app dism 242 U. S. 667 mem, 37 
SCt 243 mem, 61 L. ed. 552 mem)]. 

19. Minnesota Rate Cases, 230 U. 
SUBS Asses Ct has. sone Wened.l Lalas: 
LRANS 1151, AnnCas1916A 18; Coal, 
ete:, BR. Co. vy. Conley, 67 iW. Va. 129} 
67 SE 6138. 

20. State Public Utilities Commn. 
v. Springfield Gas, ete., Co., 291 Ill. 
209, 125 NE 891; Brymer v. Butler 
Water’ Co.,-179 Pa, 231, 36 Av249, 36 
LRA “2.60; Huntington v. Public 
Serv. Commn., 89 W. Va. 703, 110 SE 
192; Eau Claire v. Wisconsin-Minne-~ 
sota Light, etc., Co., 178 Wis. 207, 189 
NW 476. 

Right of utility to fair return see 
supra § 24. 

Standard of adequate return see in- 
fra §§ 57, 58. 

21. Homestead Co. v. Des Moines 
Flectric Co., 248 Fed. 439, 160 CCA 
449, 12 ALR 390; Huntington v. Pub- 
lic Serv. Commn., 89 W. Va. 703, 110 
SE 192; Eau Claire v. Wisconsin- 
Minnesota Light, etc., Co., 178 Wis. 
207, 189 NW 476. 

22. Homestead Co. v. Des Moines 
Electric Co., 248 Fed. 439, 160 CCA 
449, 12 ALR 390; Collingswood Sew- 
erage Co. v. Collingswood, 91 N. J. L. 
20, 102 A 901. 

23. Conn.—Turner v. Connecticut 
Co., 91 Conn. 692, 101 A 88. 

Ill. State Public Utilities Commn. 
v. Springfield Gas, ete, Co., 291 Ill. 
209, 125 NE 891. 

N. J.—Public Serv. Gas Co. v. Pub- 
lic Utility Comrs., 84 N. J. L. 463, 87 
A 651, LRAI918A 421 [aff 87 N. J. L. 
581, 92 A 606, 94 A 634, 95 A 1079, 
LRA1917B 930 (app dism 242 U. S. 


etc., Co. v. Wisconsin R. Commn., 181 
Wis. 281, 194 NW 846. 

25. State Public Utilities Commn. 
v. Springfield Gas, etc., Co., 291 I[11. 
209, 125 NE 891; Kennebec Water 
Dist. v. Waterville, 97 Me. 185, 54 A 6, 
60 LRA 856; Public Serv. Gas Co. v. 
Public Utility Comrs., 84 N. J. L. 463, 
87 A 651, LRA1918A 421 [aff 87 N. J. L. 
581, 92 A 606, 94 A 634, 95 A 1079, LRA 
1917B 930 (app dism 242 U. S: 667 
mem, 37 SCt 243 mem, 61 L. ed. 552 
mem)]; Huntington y. Public Serv. 
Commn., 89 W. Va. 703, 110 SE 192. 
See Canada Southern R. Co. v. Inter- 
national Bridge Co., 8 Can. App. Cas. 


551; Ex p. Moncton Tramway, ete., 
Co; SON Be 11927) 382 DomlRy al 
(both holding that, in determining 


reasonableness, the question is not 
what profit it may be reasonable for 
the utility to make, but what is a rea- 
sonable charge to the person who is 
charged). Compare Oklahoma Gin 
Co. v. State, 63 Okl. 10, 158 P 629 [rev 
on other grounds 252 U. S. 339, 40 SCt 
341, 64 L. ed. 600] (Semble). But see 
Joplin Gas Co. v. Missouri Publie 
Serv. Commn., 296 Fed. 271 (holding 
that the contention that an increase 
in rates would be unjustifiably bur- 
densome to consumers has no place 
in the determinaiton of what consti- 
tutes a reasonable return to the util- 
ity). 

“Justice to the consumer ordinarily 
would require a rate somewhat less 
than the full value of the service to 
him.’ Public Serv. Gas Co. v. Public 
Utility Comrs., 84 N. J. L. 463, 472, 87 
A 651, LRAI918A 421 [aff 87 N. J. 
L. 581, 92 A 606, 94 A 634, 95 A 1079, 
LRA1917B 930 (app dism 242 U. S. 
667 mem, 37 SCt 243 mem, 61 L. ed. 
552 mem) ]. 


26. Kennebec Water Dist. v. Wa- 
terville, 97 Me. 185, 54 A 6, 60 LRA 
856. 

27. Idaho Power Co. v. Thompson, 


19 FE. (2d) 5473 Coal, ete. R.. Cor-v. 
Conley, 67 W. Va. 129, 67 SE 613. 


24 [51 C.J.] 
erative or that the plant is on a larger seale than 
is justified by existing demands.28 The reasonable- 
ness or unreasonableness of a particular rate cannot 
be determined by comparison with rates existing at 
other places for a similar service, unless all the ele- 
ments entering into the question are shown to be 
the same.?® One of the ways by which it may be 
determined is by ascertaining whether the enforce- 
ment of the rate during a time recently preceding 
that to which the inquiry relates compelled or would 
have compelled the utility to use its property sub- 
stantially without reward or without the just com- 
pensation to which it is entitled.2° A rate may be 
reasonable at one time and unreasonable at another, 
by reason of changes in existing conditions.*} 

[§ 50] 2. Matters Considered—a. In General. In 
fixing rates for the product or service of a public 
utility the interests of both the utility and the public 
must be regarded.** The fundamental inquiry is 
as to the rate necessary to produce a reasonable re- 
turn to the utility,?* subject to the limitation that 
the rate must not exceed the value of the service 
to the consumer.** In ascertaining its sufficiency 
the revenue received in the past should be consid- 
ered;*° and, while a rate cannot be fixed purely 
with reference to an anticipated expansion of busi- 
ness of the utility,?® account should be taken of prob- 
able future revenue,** in estimating which there 
may be applied the so-called “trend method,” which 
comprises the projection of a curve based on actual 
experience of recent years,** although if conditions 
have been largely wanting in uniformity, and there 
are many variable factors, such method cannot be 
followed as a formula or its result accepted with con- 
fidence.*® There must also be considered the fact 
that a relatively low rate may yield a larger agere- 
gate net return than one that is relatively higher.*° 
The economy and efficiency of the operation and 


28. Public Serv. Gas Co. v. Utility 38. 
Comrs., 84 N. J. L. 468, 87 A 651, LRA|19 F. 
LOTSA 421 fiaff (87 N. J. Ll. 581, 92 A 39. 
606, 94 A 684, 95 A 1079, LRA1917B| supra. 
930 (app dism 242 U.S. 667 mem, 37 40. 
SCt 243 mem, 61 L. ed. 552 mem) ]. supra. 

29. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819. 

30. Smyth v. Ames, supra. 

31. Fort Worth Gas Co. v. Fort 
Worth, 35 F. (2d) 743; Great Falls 
Gas Co. v. Montana Public Serv. 41. 
Commn., 34 F. (2d) 297. 

32. Turner v. Connecticut Co., 91 
Conn. 692, 101 A 88. 

33. Omaha, etc., 
braska Se Commn., 
695, 173 NW is RAs 

Right of ney: Hes reasonable re- as Water Co., 
turn see supra § 2 43. 

34. See supra § fia 

S5. Omaha, ite. st. R.aiCo. v._Ne=- 
braska State R. Commn., 103 Nebr. 
695, 173 NW 690; Oklahoma Gas, etc., 
Co. v. State Corp. Commun., SsmOkKL 
Z8ia 201 (P50. 

36. Great Falls Gas Co. v. Montana 
Public Serv. Commn., 34 F. (2d) 297. 

37. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 BL. ed. 819; Omaha, 


(2d) 547. 


that it 


ble patronage). 


Comrs., 96 N. 


Stak. Co. vVeuNe= 
103 Nebr. es 


[a] Rule 


furnishing 


sideration, 


etc., St. R. Co. v. Nebraska State R.| the service. 
Commn., 103 Nebr. 695, 173 NW _ 690;] etc., 

Oklahoma Gas, etc., Co. v. State Corp. 44. 

Commn., 83 Okl. 281, 201 P 505. See 

Atlantic City Sewerage Co. v. Public | 100 SE 551. 
Utility Comrs., 100 N. J. L. 395, 125 45. See infra § 


A 327 (holding that it is not improper 46. 
to fix a rate in consideration not only 
of revenue at the time of the inquiry 
but also of probable additional or in- 
ereased revenue within a reasonable 


period thereafter). 


736, 110 


79®8 mem]. 
47. 


PUBLIC UTILITIES 


Idaho Power Co. v. Thompson, 
Idaho Power Co. v. Thompson, 


Idaho Power Co. v. Thompson, 
Compare Springfield Gas, etc., 
Co. v. Barker, 231 Fed. 
is beyond the power of the 
state to lower an otherwise reason- 
able rate in order to develop a profita- 


Landon v. Kansas Industrial 51. 
Relations Ct., 269 Fed. 433; é 
sey Cent. Tract. Co. v. Public Utility 
dig elle Wie, Alay ale KONE 
Lima v. Public Utilities Commn., 106 52. 
St: 559, 140.NE 3 
North Berwick v. North Ber- 
125 Me. 446, 1384 A 


In re Caribou Water, etc., Co., 
121 Me. 426, 117,A 579 
applied. —Where 
able rights have been given or sur- 
rendered by a municipality to a util- 55, 
ity as part of an agreement for the 
of its service, the value of 
such rights should be taken into con- 
in addition to the pay-| U. 
ments provided for by the contract, so 56. 
as to arrive at the full sum paid ‘for 
In re Caribou Water, cl) 
Co., 121 Me. 426, 117 A 579. 
Clarksburg Light, etc., 
Public Serv. Commn., 84 W. Va. 638, 


55. (Mo.) 233 SW 425]; 
Bluefield Waterworks, etc., Co. 
v. Public Serv. Commn., 89 
SH 205 [certiorari den 258 U. 
S. 622 mem, 42 SCt 315 mem, 66 L. ed. 


See-supra § 49. 


equipment of the utility should be taken into ac- 
count.*? 
must be considered;*?2 and all value received for the 
service, whether consisting of amounts paid or val- 
uable rights given or surrendered at the inception of 
a contract for service, or the subsequent payments 
provided for by such contract, must be included in 
computing the return.*? The question of adequacy 
is to be considered upon the theory that the utility 
will continue perpetually,+* except in the case of a 
utility whose life is limited by the available supply 
of the product furnished by it.4° A utility has no 
right to a rate sufficient to provide for future ex- 
tensions or additions to its plant.*® 

[§ 51] b. Operating Expenses. Inasmuch as the 
reasonableness of a rate depends upon whether or 
not it yields as profit a fair return to the utility,** 
the sum required to meet the operating expenses of 
the utility must be considered,*® and given such 
weight as is just and right in each case.4® Ordinari- 
ly, the rate must be large enough to pay such ex- 
penses,°° provided they are reasonable.°! For the 
purpose of determining the sufficiency of the rate, 
the cost of operation in the past may be taken into: 
consideration,®” although brief periods of abnormal 
conditions are properly ignored;°* and probable 
future expenses must be considered,*®* in connection 
with which a decided tendency to higher or lower 
costs may be taken into account,°® so that, where 
operating expenses are reduced, the rates may be 
reduced accordingly.°® In the absence of any proof 
of waste or inefficiency, the actual experience of the 
utility as to its operating expenses should ordinarily 
prevail over the estimates of experts,°’ and items 
charged by the utility as operating expenses cannot 
be ignored unless an abuse of discretion by its offi- 
cers appears;°* but where an unusual amount of 
expenditures appears, the justification therefor 


48. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819; Los ‘Angeles 
R. Corp. v. California R. Commn., 29 
F. (2d) 140; Atlanta v. Atlanta Gas- 
Light Co., 149 Ga. 405, 100 SH 439. 

49. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819. 

50. Oklahoma Natural Gas Co. v. 
State Corp. Commn., 90 Okl. 84, 216 P 
917; Brymer v. Butler Water Go., 179 
Pa. 231, 36 A 249, 36 LRA 260. 
Chicago, ete., R. Co. v. Well- 
man, 243 (WU. (S339; 142 Sct 400, 36 L. 
ed. 176 (semble); State v. Kuykendall, 
119 Wash. 107, 205 P 3. 

Oklahoma Gas, etc., Co. v. State 
98. Corp. Commn., 83 Okl. 281, 201 P5055 

53. Mt. awWorth. Gass, Cove vanes 
Worth, 35 F. (2d) 743. 

54. McCardle v. Indianapolis Wa- 
ter Co., 272 U. S. 400, 47.SCt 144, 71 
L. ed. 316; Oklahoma Gas, etc., Co. v. 
Bue Corp. Commn., 83 Okl. 281, 201 


Lincoln Gas, ete., Co. v. Lin- 
coln, 250 U. S. 256, 39 SCt 454, 63 Li 
ed. 968; Georgia re etc., Co. v. Geor- 
gia R. ‘Commn., 278 Fed. 242 [aft 262 
S. 625, 43 SCt 680, 67 L. ed. 1144]. 
Oklahoma Gas, ete., Co. v. State 
Corp. Commn., 83 Okl. 281, 201 P 505. 
Brooklyn Borough Gas Co. v- 
Prendergast, 16 F. (2d) 615. 

58. Missouri v. Missouri Public 
Serv. Commn., 262 U. S. 276, 48 SCt 
544, 67 L. ed. 981, 31 ALR 807 [rev 
Citizens’ Gas Co. 
v. Missouri Public Serv. Commn., 8 
W. Va.| F. (2d) 632; State Public Utilities 
Commn. v. Springfield Gas, etc., Co., 
291 Ill. 209, 125 NE 891; Columbus 
Gas Light Co. v. State Public Sery. 
Commn., 193 Ind. 399, 140 NE 538. 
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New Jer- 


valu- 
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§§ 49-51 a 


The income from the service as a whole — 


8§ 51-53] 


should be carefully considered.°® 
Matters included. In general, any legitimate ex- 
pense looking to the better management®°® or greater 
efficiency®! of the utility, a reduction of its invest- 
ment,®? or an increase of its operating return,®* is 
_properly chargeable to expense of operation, as are 
uncollectable bills,°* the expense of ordinary main- 
tenance and repairs,°® the discount at which securi- 
ties of the utility have been sold,°° and the cost of a 
rate proceeding®’ or a proceeding before a public 
utility commission,®*® or amounts paid into a rea- 
sonable reserve to cover such costs.°® Taxes to 
which the utility is subject in_the performance of 
its publie duties,’° including taxes on real aud per- 
sonal property,’1 state taxes on earnings,’? and fed- 
eral income taxes,‘* are to be considered as part of 
its operating expense; but taxes on property not 
used or useful in the public service,** and taxes which 
the utility merely collects, as agent for the state, 
from’its bondholders,’*® are not to be included there- 
in. Deferred maintenance is not ordinarily to be 
considered as operating expense;’° and in general, 
any expenditure which results in benefit to the own- 
ers or stockholders of the utility must be borne by 
them and cannot be charged to expense of operation, 
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order that its property may be maintained and the 
value upon which the return is based may not be 
lessened,*® a public utility is entitled to earn a 
reasonable sum for the depreciation of its property,*° 
including necessary retirements,*? ordinary obsoles- 
cence,®? and diminishing usefulness which cannot be 
arrested by repairs,®* but not including extraordinary 
obsolescence, so called, or extensive supersessions of 
property or equipment, ** nor including past deprecia- 
tion.8® The allowance for depreciation should be 
based upon the actual yalue of the property,®® and 
not upon its original cost,8? nor upon the gross reve- 
nue of the utility.** The amount to be allowed can- 
not be determined by any fixed rule,*® but depends 
largely upon the kind of property and the nature of 
its use,?® and an estimate of probabilities should be 
made, based upon the past experience of the utility,°+ 
which should ordinarily prevail over mere opinions 
of experts.°? Depreciation should not be allowed at 
a rate which will result in the accumulation cf a 
surplus beyond the reasonable requirements of the 
utility,®® nor, on the other hand, can the rate be so 
fixed as to make inadequate provision for deprecia- 
tion in order to reduce an excessive depreciation re- 
serve theretofore set up by the utility.°# 


or included in the rates.** 


[§ 52] c. Depreciation and Obsolescence.“* In 


59. Fort Worth Gas Co. v. Fort 
Worth, 35 F. (2d) 743. 


60. Idaho Power Co. v. Thompson, 
POR (2d) 547. 

61. Idaho Power Co. v. Thompson, 
supra. 

62. Idaho Power Co. v. Thompson, 
supra. 

63. Idaho Power Co. v. Thompson, 
supra. 

64. Idaho Power Co. v. Thompson, 
supra; Brooklyn Union Gas Co. v. 
Prendergast, 7 F. (2d) 628. 

65. Okmulgee Gas Co. v. State 


Corp. Commn., 95 Okl. 213, 220 P 28. 

Depreciation and obsolescence see 
infra § 52. : 

66. Streator Aqueduct Co. v. Smith, 
295 Fed. 385. 

[a] Amortization during life of se- 
curities.—The discount at which the 
bonds of the utility have been sold 

‘should be amortized during the life 
of the bonds and charged as operat- 
ing expenses. Streator Aqueduct Co. 
v. Smith, 295 Fed. 385. 


67. Streator Aqueduct Co. v. Smith, 
supra. 
{a] Amortization.—The cost of a 


rate proceeding should be amortized 
over a period of years and charged to 
operating expenses. Streator Aque- 
duct Co. v. Smith, 295 Fed. 385. 

68. Idaho Power Co. v. Thompson, 
19. (2d) 547. 

Public utility commissions see in- 
fra §§ 68-163. 

69. Idaho Power Co. v. Thompson, 
M9 OR C20) 547. 

70. Galveston Electric Co. v. Gal- 
veston, 258 U. S. 388, 42 SCt 351, 66 
L. ed. 678; Los Angeles R. Corp. v. 
California R. Commn., 29 F. (2d) 140; 
North Berwick v. North Berwick Wa- 
ter Co., 125 Me. 446, 134 A 569. See 
Lincoln v. Lincoln Gas, ete., Co., 100 
Nebr. 188, 158 NW 964 (holding that, 
when the validity of an occupation 
tax imposed by statute upon utilities 
is attacked, the reasonableness of a 
rate and the tax are so closely related 
that the former cannot be adjudicat- 
ed without a consideration of the va- 
lidity of the latter). And see cases 
infra notes 71-73. 

71. Consolidated Gas Co. v. New- 
ton, 267 (Fed... 231 [mod .on other 
gZrounds 258 U. S. 165, 42 SCt 264, 66 
i. ed. 538]. 

72. Brooklyn Union Gas Co. v. 


84, 216 P 917; 


[§ 53] d. Fixed Charges. 
on the obligations of indebtedness of a publie utili- 


Prendergast, 7 F. (2d) 628. See Con- 
solidated Gas Co. v. Newton, 267 Fed. 
231 [mod on other grounds 258 U. S. 
165, 42 SCt 264, 66 L. ed. 538] (where 
such tax was included in operating 
expenses). 

73. Georgia R., etc., Co. v. Georgia 
R. Commn., 262 U. S. 625, 483 SCt 680, 
67 L. ed. 1144 [aff 278 Fed. 242]; Gal- 
veston Electric Co. v. Galveston, 258 
WE ISe OSs, 142ESCt 351. 66 Ler edan O05 
Consolidated Gas Co. v. Newton, 267 
Fed. 231 [mod on other grounds 258 
U. S. 165, 42 SCt 264, 66 L. ed. 538]; 
Albany Municipal Gas Co. v. Public 
Serv. Commn., 113 Misc. 748, 1838 NYS 
900, 186 NYS 541; Oklahoma Natural 
Gas Co. v. State Corp. Commn., 90 Okl. 
Bangor Water Co. v. 
State Public Serv. Commn., 82 Pa. 
Super. 48. To same effect Petersburg 
Gas Co. v. Petersburg, 132 Va. 82, 
110 SE 533, 20 ALR 542. 

74. Consolidated Gas Co. v. New 
York, 157 Fed. 849 [rev on other 
erounds 212) U.S. 19729 SCt 92, 53 
L. ed. 382, 15 AnnCas 1034]. 

75. Bangor Water Co. v. Public 
Serv. Commn., 82 Pa. Super. 48. 

76. Galveston Electric Co. v. Gal- 
veston, 258 U. S. 388, 42 SCt 351, 66 
L. ed. 678; Landon v. Kansas Indus- 
trial Relations Ct., 269 Fed. 433. 


77. Idaho Power Co.'\v. Thompson, 
19 F. (2d) 547; Graff v. Seward, 7 
Alaska 341; Boise City v. Idaho Pow- 


er Co., 37 Ida. 798, 220 P 483. 


78. Deduction for depreciation in 
determining reproduction cost of 
property see supra § 34. 

V9O.o  Puplic. (Utilities: Commmn: ve 


United R., etc., Cos., 155 Md. 572, 142 
A 870 [app dism 278 U. S. 567 mem, 
49 SCt 79 mem, 73 L. ed. 510 mem]. 
80. United R., etc., Co. v. West, 280 
U.S. 234, 50 SCt 123 [rev 157 Md. 70, 
145 A 340]; Denver v. Denver Union 
Water Co., 246 U. S. 178, 38 SCt 278, 
62 L. ed. 649; Springfield Gas, etc., Co. 
v. Missouri Public Serv. Commn., 10 
BF, (2d) 252; .Contra Costa Water Co. 
v. Oakland; 159 Cal. 323, 113° P 668; 
Public Utilities Commn. y. United R., 
ete., Co., 155 Md. 572, 142 A 870 [app 
dism 278 U. S. 567 mem, 49 SCt 79 
mem, 73 L. ed. 510 mem]. See Galves- 
ton Hlectric Co. v. Galveston, 258 U. 
S. 388, 42, SCt 351, 66 L. ed. 678 (where 
an allowance for depreciation was ap- 
proved); Public Serv. R. Co. v. State 
Public Utility Comrs., 96 N. J. L. 54, 


The amount of interest 


114 A 323 (holding that a rate is not 
reasonable which is insufficient to — 
produce the necessary income to main- 
tain a depreciation reserve which the 
utility has been ordered to set up). 

81. Public Utilities Commn. v. 
United R., ete., Cos., 155 Md. 572, 1142 
A 870 [app dism 278 U. S. 567 mem, 
49 SCt 79 mem, 73 L. ed. 510 mem]. 


82. Public Utilities Commn. v. 
United R., etc.,.Cos., supra. 

83. Public. Utilities Commn. v.. 
United R., etce., Cos., supra. 

84. Public Utilities Commn. vy. 


United R., etc., Cos., supra. 

85. Contra Costa Water Co. v. Oak- 
land, 159 Cal. 323, 113 P 668. 

Deduction for past depreciation in 
computing reproduction cost see su- 
pra § 34. 

86. United R., etc. Co. v. West, 
280 U. S. 234, 50 SCt 123 [rev 157 Md. 
70, 145 A 340]; Public Utilities 
Commn. v. United R., etc., Cos., 155 
Md. 572, 142 A 870 [app dism 278 U. 
S. 567 mem, 49 SCt 79 mem, 73 L. ed. 
510 mem]; State Public Utilities 
Commn. v. Michigan State Tel. Co., 
228 Mich. 568, 200 NW 749. 

87. United R., etc., Co. v. West, 280 
U. S234, 50 SCt 123. [rev £57 Mids 705 
145 A 340]; Public Utilities Commn. 
v. United R., ete., Cos., 155 Md. 572, 
602, 142 A 870 [app dism 278. U. S. 
567 mem, 49 SCt 79 mem, 73 L. ed. 510 
mem]. 

88. Public Utilities Commn. vy. 
United R., etce., Cos., supra. 

“There is no apparent connection 
or relation between the income which 
the property yields and the deprecia- 
tion resulting from its use in earn- 


ing that income.’ Public Utilities 
Commn. v. United R., etce., Cos., su- 
pra. 

89. Bluefield Tel. Co. v. State Pub- 


lic Serv. Commn., 102 W. Va. 296, 135 
SE 833. 

90. Bluefield Tel. Co. v. State Pub- 
lic Serv. Commn., supra. 

91. Bluefield Tel. Co. v. State Pub- 
lic Serv. Commn., supra. 

92. Bluefield Tel. Co. v. State Pub- 
lic Serv. Commn., supra. 

93. Bluefield Tel. Co. v. State Pub- 
lic Serv. Commn., supra. 

94. Pacific Tel., etc., Co. v. Whit- 
comb, 12 F. (2d) 279; New York Tel. 
Co. v. Board of Public Utility-Comrs., 
5 F. (2d) 245 [aff 271 U. S. 23, 46 SCt 
363, 70 L. ed. 808]. 
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ty®® or of the rental paid by it under a lease of the 
property it operates,®® or the purchase price of the 
product distributed by it,®’ is not a controlling con- 
sideration in determining what rate is reasonable. 
Such charges should not be included in the rates, but 
must be paid by the utility from the returns earned 
by it;°*® and even though the amount of such charges 
exceeds the reasonable return to which the utility 
is entitled, its patrons are not to be required to pay 
the excess.°® It has been held, however, that, where 
the earnings of an efficiently managed utility are in- 
sufficient to pay more than a small percentage of the 
interest on a valid debt contracted in good faith in 
the careful management of the utility, a reduction 
of the rates is unreasonable.t 

[§ 54] e. Past Losses and Profits. It has been laid 
down as a general rule that neither losses sustained 
by a public utility? nor profits gained by it? in the 
past may be taken into account in fixing rates to be 
charged in the future; and accordingly, a utility is 
not, because of past profits exceeding a reasonable 
return, to be required to operate under a rate that 
is not reasonable,* nor on the other hand does the 
fact that it has operated at a loss in prior years en- 
title it to more than a reasonable rate of return for 
the future in order to amortize or make up for the 
past deficit.° A distinction has been made in some 
cases, however, between losses sustained under rates 
fixed by the utility itself and those incurred in con- 
sequence of rates imposed upon it by public author- 
ity:® and while in the former case the general rule 
obtains,’ it has been held that losses incurred while 
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[§§ 53-57 
operating under rates prescribed by publie authority 
should be amortized out of future earnings,* over 
such period of time as will be fair to the utility and 
not too burdensome to its patrons or consumers.’ 

[§ 55] f. Amortization of Investment. While 
rates for public utilities are ordinarily established 
upon the theory that the utility will endure perpetual- 
ly,1° when the life of a utility is limited by the avail- 
able supply of the product furnished by it, the fact 
thereof is an element. for consideration,1! and the 
rates of such utility should be sufficient to amortize 
the plant investment over the period of the probable 
life of the utility.12. The mere fact, however, that by 
the terms of its franchise a utility is required to re- 
place its plant with another does not authorize the 
amortization of the investment in the plant to be 
replaced.t "3 

[§ 56] g. Interstate and Intra-State Business.1* 
Where the business of a public utility is both inter- 
state and intra-state, the reasonableness or unrea- 
sonableness of rates for intra-state service must be 
determined separately and without reference to the 
interstate business done by the utility or to the prof- 
its derived therefrom.'® Unreasonably low rates for 
service within the state cannot be justified on the 
eround that the utility is earning large profits on its 
interstate business;+® nor can the utility justify 
unreasonably high rates in intra-state service on the 
ground that it will be able only in that way to meet 
losses in its interstate business.17 

[§ 57] 3. Standard of Adequate Return—a. In 
General. What constitutes a reasonable rate of 


fi 


25. Steenerson v. Great Northern 
R. Co., 69 Minn. 353, 72 NW 713. 

96. Citizens’ Pass. R. Co. v. Public 
Serv. Commn., 270 Pa. 39, 114 A 642; 
Citizens’ Pass. R. Co. v. State Public 
Serv. Commn., 75 Pa. Super. 238 [rev 
on other grounds 271 Pa. 39, 114 A 
642]. 

Terms of lease or private contract 
not essential factors in determining 
rate base see supra § 41. 

97. Ohio Min. Co. v. Public Utili- 
ties Commn., 106 Oh. St. 138, 140 NE 
143 (holding that, where the utility 
purchases the product distributed by 
it from another company, its rates are 
not necessarily to be based upon the 
price paid by it, and that if the dis- 
tributing company could manufacture 
the product at a cost price below its 
contract price with the producing 
company, or could purchase a suffi- 
eient supply from some other produc- 
ing company on a more advantageous 
contract, the rates should be based 
upon such producing or contract cost 
and not upon the contract price ac- 
tually paid). See St. Joseph Gas Co. 
v. Barker, 248 Fed. 206, 212 (where 
the court said; ‘‘the indisputable rule 
that, notwithstanding contracts be- 
tween parties engaged in producing, 
furnishing, or transporting public 
utilities, reasonable charges only will 
be allowed as against the public’’). 

98. Steenerson v. Great Northern 
R. Co., 69 Minn. 353, 72 NW 713; Okla- 
homa Natural Gas Co. v. State Corp. 
Commn., 90 Ol. 84,:216,P 917... But 
see New Memphis Gas, etc., Co. v. 
Memphis, 72 Fed. 952 (dictum, that a 
utility has a right to such gross in- 
come as will enable it to pay interest 
on its bonds or securities, so far as 
they represent expenditures actually 
made in good faith). 

{a] Reason for rule.—‘This [inter- 
est on funded debt] is in reality 
the cost of the money invested by ap- 
pellant [utility]. The property 
paid for therewith went to make up 
the value of the property, . and 


to allow appellant a return on the 
money invested, and also the interest 
paid on the bonds with which this 
money was procured, would be to im- 
pose upon the public a burden it 
should not carry. The money invest- 
ed in the business must be treated as 
the appellant’s, and if, instead of put- 
ting its own money into an enterprise, 
it sees fit to borrow the same, it, and 
not the public, must pay for the use 
thereof. The item of interest 
on notes payable was likewise im- 
properly allowed. If, as claimed, this 
money was borrowed to pay operating 
expenses, such operating expenses 
have been allowed, and the public 
should not be compelled to pay in- 
terest thereon because of appellant’s 
inability to properly finance its op- 
erations.’ Oklahoma Natural Gas Co. 
v. State Corp. Commn., 90 Okl. 84, 91, 
Pale Te Reale 


99. Steenerson v. Great Northern 


Re Co., 69) Minne 3535, 72. INWo ass 
i. (Chicago, etc, R.«Co.. v.«Smith, 
110 Fed. 473. 


2. Western Oklahoma Gas, ete., Co. 
v. State, 113 Ok]. 126, 239 P 588. 

3. Western Oklahoma Gas, etc., Co. 
v. State, supra. 
ai Minneapolis v. Rand, 285 Fed. 

5. Minneapolis v. 
Georgia R., ete, Co. -v. Georgia R. 
Commn., 278 Fed. 242 [aff 262 U. S. 
625, 43 SCt 680, 67 L. ed. 1144]; State 
v. Public Serv. Commn., 298 Mo. 524, 
252 SW 446; Petersburg Gas Co. v. 
Petersburg, 132 Va. 82, 110 SE 533, 20 
ALR 542. 
~6 See cases infra notes 7-9. 

7. Petersburg Gas Co. v. Peters- 
bee 132 Va. 82,110 SE 533, 20 ALR 
542. 

8. Streator Aqueduct Co. v. Smith, 
295 Fed. 385; Columbus Gas Light Co. 
v. State Public Serv. Commn., 193 Ind. 
399, 140 NE 538; Petersburg Gas Co. 
v. Petersburg, 132 Va. 82, 110 SE 533, 
20 ALR 542. But see Georgia R., etc., 


Rand, supra; 


Co. v. Georgia R. Commn., 278 Fed. 
242 [aff 262 U. S. 625, 43 SCt 680, 67 
L. ed. 1144] (holding that no legal 
right to have such amortization ex- 
ists); State v. Public Serv. Commn., 
298 Mo. 524, 252 SW 446 (denying the 
contention that such losses should be 
amortized). Compare Citizens’ Gas 
Co. v. Missouri Public Serv. Commn., 
8 F. (2d) 632 (holding that no order 
for an allowance to recoup such losses 
will be made, in a suit to enjoin an 
unreasonable rate, where the proper 


rate base has not been satisfactorily 
ascertained). 


9. Petersburg Gas Co. v. Peters- ° 


burg, 132 Va. 82, 110 SE 533, 20 ALR 
oO . 

i0. See supra § 50. 

11. Landon v. Kansas Public Util- 
ities Commn., 242 Fed. 658 [rev on 
other grounds 249 U. S. 236, 39 SCt 
268, 63 L. ed. 577]; Clarksburg Light, 
etc., Co. v. Public Serv. Commn., 84 
W. Va. 638, 100 SE 551. 

12. Okmulgee Gas Co. v. State 
Corp. Commn., 95 Okl. 213, 220 P 28; 
Clarksburg Light, ete., Co. v. Publie 
Ser Ye Commn., 84 W. Va. 638, 100 SE 
551. 

{a] Natural gas company, the life 
of which will be determined by the 
exhaustion of its gas field, is entitled 
to have included in its rates an item 
sufficient to amortize its plant within 
the probable life of the field from 
which the gas is obtained. Clarks- 
burg Light, ete., Co. v. Public Serv. 
Commn., 84 W. Va. 638, 100 SE 551. 

13. Citizens’ Gas Co. v. Missouri 
Public Serv. Commn., 8 F. (2d) 632. 

14. Apportionment of value of 
property between interstate and intra- 
state business see supra § 48. 

15. Minnesota Rate Cases, 230 U. 
S. 352, 38 SCt 729, 57 L. ed. 1511, 48 
LRANS 1151, AnnCasi916A 18; Smyth 
v. Ames, 169 U. S. 466, 18 SCt 418, 
42 L. ed. 819. 

16. Smyth v. Ames, supra. 

17. Smyth v. Ames, supra. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


aa As 


fn 


ee ee 


i iain 


“U. S. 234, 50 SCt 123 (dictum). 


§§ 57-58] 


return to a public utility, as profit from its opera- 
tion, is primarily a question of fact,'® and there is 
no immutable standard for its measurement, nor 
ean a rule be laid down which will apply uniformly to 
all utilities.°° The question depends largely upon 
the facts and circumstances of the particular case,?1 
and upon the locality in which the utility is situ- 
ate,** as well as upon the conditions generally pre- 
vailing at the time to which the inquiry relates.?? 
A rate of return may therefore be reasonable at one 
time and become too high or too low by changes af- 
fecting opportunities for investment, the money mar- 
ket, and business conditions generally.?4 


[§ 58] b. Principles Applicable. 


down as a general rule that a public utility is enti- 
tled to a return equal to the return generally being 
earned at the same time and in the same general lo- 
eality on investments in other business undertakings 
which are attended by corresponding risks and un- 


Pow niced. IR.,. .etc., Co. -v.. west, 
280 U. S. 2384, 50 SCt 123 [rev 157 Md. 
70, 145 A 340]; Cambridge Electric 
Light Co. v. Atwill, 25 F. (2d) 485; 
Contra Costa Water Co, v. Oakland, 
159 Cal. 323, 113 P 668. 

19. Wnited R., etc., Co. v. West, 
280 U.S. 234, 56 SCt 123 [rev 157 Md. 
70, 145 A 340]; Huntington v. Public 
Serv. Commn., 89 W. Va. 703, 110 SE 
192) 4Coal, .etce., Rs Co. v.) Conley, 67 
W. Va. 129, 67 SE 613. 

20. United R., etc., Co. v. West, 
280 U. S. 234, 50 SCt 123 [rev 157 Md. 
70, 145 A 340]. 

21. .Denver v. Denver Union Water 
@o,7246-U. S.°178, 38 SCt-278, 62 Li. 
ed. 649; Willcox v. Consolidated Gas 
One 2 UIs: 19) 29: SCt192, 53 Le ed. 
382, 15 AnnCas 1034, 48 LRANS 1134; 
Idaho Power Co. v. Thompson, 19 F. 
(2d) 547; State v. Public Serv. 
Commn., 298 Mo. 524, 252 SW 446; 
State v. Public Serv. Commn., (Mo.) 
233 SW 425 [rev on other grounds 
262 U.S. 276, 43 SCt 544, 67 L.’ed. 981, 
31 ALR 807]; Bluefield Waterworks, 
etc., Co. v. State Public Serv. Commn., 
89 W. Va. 736, 110 SE 205 [certiorari 
den 258 U. S. 622, 42 SCt 315, 66 L. 
ed. 796]; Coal, etc., R. Co. v. Conley, 
67 W. Va. 129, 67 SE 613. And see 
cases infra this note. 

[a] “The general range of allow- 
ance has been from 6 to 8 per cent., 
with comparatively rare instances of 
higher or lower rates.’”’ Idaho Power 
Co. v. Thompson, 19 F. (2d) 547, 573. 

{b] Particular rates held proper.— 
(1) Hight per cent. Brush Electric 
Co. v. Galveston, 262 U. S. 443, 43 SCt 
606, 67 L. ed. 1076; Springfield Gas, 
Co. v. Missouri Public Serv. 
Commn., 10 F. (2d) 252; Landon v. 
Kansas Public Utilities Commn., 242 
Fed. 658 [rev on other grounds 249 U. 
Saco 6so 9) SCts 2685-63) LL. ed: 577]; 
Okmulgee Gas Co. v. State Corp. 
Commn., 95 Okl. 213, 220 P 28; Blue- 
field Tel. Co. v. State Public Serv. 
Commn., 102 W. Va. 296, 135 SE 833. 
See United R., etc., Co. v. West, eS 
Seven and six-tenths per cent. Citi- 
zens’ Gas Co. v. Missouri Public Serv. 
Comman., 8 F. (2d) 632. (3) Seven and 
one-half per cent. Minneapolis v. 
Rand, 285 Fed. 818. (4) Seven per 
cent. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Huntington v. Public 
Serv. Commn., 101 W. Va. 378, 133 SH 
144. (5) Six per cent. Des Moines 
Gas Co. v. Des Moines, 238 U. S. 153, 
85 SCt 811, 59 L. ed. 1244; Cedar Rap- 
ids Gas Light Co. v. Cedar Rapids, 
OPE as. 600, o2.Ct. 389, 56, Li ed. 
594; Willcox v. Consolidated Gas Co; 


 212°U. S. 19, 29 SCt 192, 53 L. ea. 382, 


15 AnnCas’ 1034, 48 LRANS 1134; 
Chesapeake, etc., Tel. Co. v. Whitman, 
3 F. (2d) 938: Consolidated Gas Co. v. 
New York, 157 Fed. 849 [rev on other 
grounds 212 U. S. 19, 29 SCt 192, 538 
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tures.7° 


It has been laid 


L. ed. 382, 15 AnnCas 1034]. (6) Five 
and eight-tenths per cent. Wisconsin- 
Minnesota Light, ete., Co. v. State 
R. Commn., 183 Wis. 96, 197 NW 359. 
(7) Four and six hundred and eighty- 
two one-thousandths per cent. Contra 
Costa Water Co. v. Oakland, 159 Cal. 
323, 113 P 668. 

[eq Particular rates held insuffi- 
cient.—(1) Less than seven and forty- 
four one hundredths per cent. Unit- 
ed R., etc., Co. v. West, 280 U. S. 234, 
50 SCt 123. (2) Less than seven per 
cent. Pacific Gas, etce., Co. v. San 
Francisco, 265 U. S. 403, 44 SCt 537, 68 
L. ed. 1075. (3) Six and twenty-six 
one hundredths per cent. United R., 
etc., Co. v. West, supra. (4) Six per 
cent. Bluefield Water Works, etc., 
Co. v. West Virginia Public Serv. 
Commun., 262 U. S. 679, 43 SCt 675, 67 
L. ed. 1176; Lincoln Gas Co. v. Lin- 
coln, 250 U. S. 256, 39 SCt 454, 63 L. 
ed. 968. (5) Less than six per cent. 
Middlesex Water Co. v. New Jersey 
Bd. of Public Utility Comrs., 10 F. 
(2a) 519. (6) Five and one-third per 
cent. Missouri v. Missouri Public 
Serv. Commn., 262 U. S. 276, 43 SCt 
544, 67 L. ed. 981, 31 ALR 807. (7) 
Less than five per cent. Ottinger v. 
Brooklyn Union Gas Co., 272 U.S. 579, 
47 SCt 198, 71 L. ed. 421. (8) Four 
and nine-tenths per cent. Los Angeles 
R. Corp. v. California R. Commn., 29 
F. (2d) 140. (9) Less than two and 
one-half per cent. Coal, ete., R. Co. 
v. Conley, 67 W. Va. 129, 67 SE 613. 
(10) Annual return of $16,889.79 or 
$26,155.71 on a valuation of $523,433.- 
00. Citizens’ Gas Co. v. Missouri Pub- 
lic Serv. Commn., 8 F. (2d) 632. 

22. Denver v. Denver Union Water 
Co.) 246° UesS. 178, B88 SCts27 856201. 
ed. 649; Willcox v. Consolidated Gas 
Co.,; 212 U.-S:419, 29 SCt. 192, 53 LL. ed. 
382, 15 AnnCas 1034, 48 LRANS 1134; 
Cambridge Electric Light Co. v. At- 
will, 25 F. (2d) 485. 

23. United R., etc., Co. v. West, 280 
U.S. 234, 50)SCt 123 Erey 157 Md. 70; 
145 A 340]. 


24. United R., etc., Co. v. West, 
supra; Bluefield Water Works, etc., 
Co. v. West Virginia Public Serv. 


Commn., 262 U. S. 679, 483 SCt 675, 67 
L. ed. 1176; Columbus Gaslight Co. 
v. Public Serv. Commun., 193 Ind? 399; 
140 NE 538. 

25. United R., etc., Co. v. West, 280 
U. S. 234, 50 SCt 123 [rev 157 Md. 70, 
145 A 340]; Bluefield Water Works, 
etc., Co. v. West Virginia Public Serv. 
Commn., 262 U. S. 679, 48 SCt 675, 67 
L. ed. 1176; Citizens’ Gas Co. v. Mis- 
souri Public Serv. Commn., 8 F. (2d) 
632; Doherty v. Toledo R., etc., Co., 
254 Fed. 597; Coal, etc., R. Co. v. Con- 
ley, 67 W. Va. 129, 67 SE 613. Com- 
pare Peo. v. First Dist. Public Serv. 
Commun., 153 App. Div. 129, 138 NYS 
434 (holding that a return-cannot be 
deemed inadequate which is larger 
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certainties;”° but the utility has no constitutional 
right to profits such as are realized or anticipated 
in highly profitable enterprises or speculative ven- 
The going rate of interest should be taken 
into consideration,?* although the return to which 
the utility is entitled is searcely comparable to ordi- 
nary loans or temporary investments,?° in view of 
the risk and collection expenses of the latter,?? and 
in view of the fact that the utility is a monopoly sell- 
ing a necessity.®° 
however, in addition to bare compensation, for the 
risk involved in the investment,*! although it is ordi- 
narily relatively small.?? 
tion of the stockholders of the utility from liability 
to income tax on the dividends therefrom may be 
taken into account.?* 
sonably sufficient, under efficient and economical 
management and operation, to assure confidence in the 
financial soundness of the utility,?* and to maintain 


Some allowance should be made, 


In addition, any exemp- 


The return should be rea- 


than the profit realized on his invest- 
ment by the average investor). 

26. United R., ete. Co. v. West, 
280 U. S. 234, 50 SCt 123 [rev 157 Md. 
70, 145 A 340]; Bluefield Water Works, 
etc., Co. v. West Virginia Public Serv. 
Commn., 262 U. S. 679, 48 SCt 675, 
67 L. ed. 1176; Columbus Gas Light 
Co. v. State Public Serv. Commn., 193 
Ind. 399, 140 NE 538. 

27. Cambridge Electric Light Co. v. 
Atwill, 25 F. (2d) 485. Compare Unit- 
ed R., etc., Co. v. West, 280 U.S. 234. 
251, 50 SCt 123 (where it was said 
that “It is manifest that just com- 
pensation for a utility, requiring for 
eficient public service skillful and 
prudent management as well as use 
of the plant, and whose rates are sub- 
ject to public regulation, is more than 
current interest on mere _ invest- 
ment”); McCardle v. Minneapolis Wa- 
ter Co.,. 272 U. S. 400, 47 SCt_ 1445 771 
L. ed. 316 (where it was said that a 
reasonable rate of return is ordinarily 
greater than the rate of yield of bonds 
a the utility plus brokerage charg- 
es). 


28. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. 

29. Idaho Power Co. y. Thompson, 
supra. 

30. Idaho Power Co. vy. Thompson, 
supra. 

31. Idaho Power Co. v. Thompson, 
supra; Kennebec Water Dist. v. Wa- 


ee 97 Me. 185, 54 A 6, 60 LRA 
BiG. 

32. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. See Wilcox vy. Con- 
solidated Gas Co., 212 U. S. 19, 29 SCt 
192, 53 lL. ed. 382, 15 AnnCas 1034, 48 
LRANS 1134 (where it was said that 
the risk of an investment in a public 
utility is reduced to a minimum). 

33. Georgia R., ete., Co. v. Georgia 
R. Commn., 262 Wess 625, 43 SCt 680, 
67 L. ed. 1144 [aff 278 Fed 242]; Gal- 
veston Electric Co. v. Galveston, 258 
U. S. 388, 42 SCt 351, 66 L. ed. 678; 
Qklahoma Natural Gas Co. v. State 
Corp. Commn., 90 Okl. 84, 216 P 917. 

[a] Yax exemption as additional 
return.—‘‘It must be borne in mind 

. that, since dividends from the 
[utility] corporation are not included 
in the income on which the normal 
federal tax is payable by stockhold- 
ers, the tax exemption is, in effect, an 
additional return on the investment.” 
Georgia R., ete., Co. v. Georgia R. 
Commn., 262 U. S. 625, 633, 48 SCt 680, 
67 L. ed. 1144 [aff 289 Fed. 242]. 

34. United R., etc., Co. v. West, 280 
U. S. 234, 50 SCt 123 [rev 157 Md. 70, 
145 A 340]; Bluefield Water Works, 
etc., Co. v. West Virginia Public Serv. 
Commn., 262 U. S. 679, 43 SCt 675, 67 
L. ed. 1176; Springfield Gas, etce., Co. 
v. Missouri Public Serv. Commn., 10 
F. (2d) 252; Columbus Gas Light Co. 
v. State Public Serv. Commn., 193 
Ind. 399, 140 NE 538. 
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and support its credit®® and attract capital to it for 
investment.°® Subject to the foregoing considera- 
tions, the rate should ordinarily be as low as possi- 
ble.?? The utility is entitled, however, under ordi- 
nary circumstances, to something more than a mini- 
mum or merely nonconfiseatory return.** Judicially, 
a rate is inadequate only when it yields a return less 
than the minimum which may by right be demanded 
by the utility.*® In the legislative aspect, however, 
the return may exceed such amount, and a substan- 
tial inerement may be added to such minimum, with- 
out necessarily being unjust or unfair to the pa- 
trons or consumers.*® So, while a rate which is 
nonconfiscatory will not be regarded as so unjust 
or unreasonable as to authorize a court to set it 
aside,*? a reasonable rate, in the sense of the return 
which a utility should be permitted to earn, is to be 
distinguished from one which is merely nonconfisca- 
tory,*? and is not necessarily the minimum rate which 
will stand the constitutional test,#? but may be sub- 
stantially higher than the line between validity and 
unconstitutionality.** 

[§ 59] 4. Confiscatory Rates. The enforcement 
of rates which are insufficient to yield to a public 
utility, as profit, a reasonable return upon the fair 
value of its property used and useful in the public 
service*® constitutes confiscation and deprives the 

35. United R., etc., Co. v. West, 280 
U. S. 234, 50 SCt 123 [rev 157 Md. 70, 


145 A 340];. Bluefield Water Works, 
etc., Co. v. West Virginia Public Serv. 


LRA1917B 930]. 


PUBLIC UTILITIES 


“Justice to the [utility] company 
would ordinarily require a rate above 
the point at which it would become 


[§§ 58-59 


utility of its property without due process of law,*® 
and denies it the equal protection of the laws.** 
Accordingly, no rate may be made and enforced by 
public authority which compels the use and operation 
of the utility’s property for public convenience with- 
out just compensation or does not provide a rea- 
sonable return,*® and a rate which in practice proves 
to be confiseatory should be corrected.*® There can 
be no confiscation, however, when the utility receives 
a reasonable return;®° and to deny it such a return 
as to permit it to add constantly to the value of its 
property is not confiseation.®+ 

Temporary rates. As a general rule, noncompen- 
satory or confiseatory rates cannot be enforced even 
temporarily or during the process of rate making ;°? 
but a utility cannot complain of the suspension by 
public authority, for a reasonable time, of a pro- 
posed increase in rates, pending final determination, 
and the continuance of existing rates theretofore 
established by the utility itself.°? 

Rate for particular services. The enforcement of 
a rate for a particular service which is not fully re- 
munerative, in the sense that it does not yield the 
full return to which the utility is ordinarily entitled, 
does not constitute confiscation where the return 
from the service of the utility as a whole is reasonable 
and adequate,®* provided that the rate for such par- 


return). 


Due nner see Constitutional Law 
SD apes: —1099 


Commn., 262 U. S. 679, 43 SCt 675, 67 
L. ed. 1176; Columbus Gas Light Co. 
v. State Public Serv. Commn., 193 Ind. 
399, 140 NE 588. 

36. United R., etc., Co. v. West, 280 
Ww s..234; 50° °SCt 123) -rev.157) Mad. 70; 
145 A 340]; .-Bluefield Water Works, 
etc., Co. v. West Virginia Public Serv. 
Commn., 262 U. S. 679, 43 SCt 675, 67 
L. ed. 1176; Alton Water Co. v. Illi- 
nois Commerce Commn., 279 Fed. 869; 
Omaha, etc., R. Co. v. Nebraska State 
Re Oomiminy. LOS Nebr 6958 Co eNEW. 
690; Petersburg Gas Co. v. Peters- 
burg, 132 Va. 82, 110 SE 533, 20 ALR 
542. To same effect Collingswood 
Sewerage Co. v. Collingswood, 91 N. 
Je dus 20s) LO2 A901, 

37. Public Serv. Gas- Co. v. State 
Utility Comrs., 84 N. J. L. 463, 87 A 
651, LRAI918A 421 [aff 87 N. J. L. 
581, 92 A 606, 94 A 634, 95 A 1079, 
LRA1917B 930]. 

38. Northern Illinois Light, 
Co. v. Illinois Commerce Commn., 
Tll. 11, 134 NE 142. 

39. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Detroit, etc., R. Co. v. 
Michigan R. Commn., 203 Fed. 864 
fativ2s> wUs., 402; 35 SCte126, 5901. 
ed. 288]; Contra Costa Water Co. v. 
Oakland. 159) Cal. 4323; 0113) P 66S; 
Waukesha Gas, etc., Co. v. State R. 
Commn., 181 Wis. 281, 194 NW 846. 

Confiscatory rates see infra § 59. 

40. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Detroit, etc., R. Co. v. 
Michigan R. Commn., 203 Fed. 864 [aff 
225 wie Sanh0e,. So. Cty 126,059 Ta. fed: 
288]; Contra Costa Water Co. v. Oak- 
land, 159 Cal. 323, 113 P 668; Wau- 
kesha. .Gas,, ete.;Co. -v. «State. “RR: 
Commn., 181 Wis. 281, 194 NW 846. 

41. State Public Utilities Commn. 
v. Svringfield Gas Co., 291 Ill. 209, 125 
NE 891. 

Proceedings by utility for relief 
against unreasonable rates see infra 
§ 66. 

42. State Public Utilities Commn. 
v. Springfield Gas Co., 291 Il]. 209, 125 
NE 891; Public Serv. Gas Co. v. Pub- 
lic Utility Comrs., 84 N. J. L. 463, 471, 
87 A 651, LRA1918A 421 [aff 87 N. J. 
L. 581, 92 A 606, 94 A 634, 95 A 1079, 


etc., 
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confiscatory.” Publie Serv. Gas Co. v. 
Public Utility Comrs., supra. 

43. Waukesha Gas, etc., Co. v. 
State R. Commn., 181 Wis. 281, 194 


NW 846. 

44. Banton v. Belt Line R. Co., 268 
U. S. 418, 45 SCt 534, 69 L. ed. 1020; 
Idaho Power Co. vy. Thompson, 19 F. 
(2d) 547. 

45. Rate base see supra §§ 29-48. 

46. U. S—United R., etc, Co. v. 
West, 280 U. S. 234, 50 SCt 123 [rev 
157 Md. 70, 145 A 340]; Board of Pub- 
lic Utility Comrs. v. New York Tel. 


Co: 2 Wy S. 23546 SCt 363" (0Miived. 
808; Bluefield Water Works, etc., Co. 
v. West Virginia Public Serv. 


Commn., 262 U. S. 679, 43 SCt 675, 67 
L. ed. 1176; Smyth v. Ames, 169 U. S. 
466, 18 SCt 418, 42 L. ed. 819; Kings 
County Lighting Co. v. Prendergast, 7 
F. (2d) 192; Louisiana Water Co. v. 
Missouri Public Serv. Commn., 294 
Fed. 954 [app dism 269 U. S. 597 mem, 
46 SCt 120 mem, 70 L. ed. 432 mem]; 
Doherty v. Toledo R., ete., Co., 254 
Fed. 597; Landon v. Kansas Public 
Utilities Commn., 234 Fed. 152 [rev 
on other grounds 249 U.S. 236, 39 SCt 
268, 68 L. ed. 577]; New Memphis 
Gas, etc., Co. v. Memphis, 72 Fed. 952. 

Cal.—Contra Costa Water Co. v. 
Oakland, 159 Cal. 323, 113 P 668. 

N. Y.—Bronx Gas, etc., Co. v. First 
Dist. Public Serv. Commn., 190 App. 
Div. 13, 180 NYS 388. . 

Pa.—State Public Serv. Commn. v. 
Beaver Valley Water Co., 271 Pa. 358, 
114 A 373; Ben Avon vy. Ohio Valley 
Water Co., 271 Pa. 346, 114 A 369 [aff 
75 Pa. Super. 290]; Bangor Water Co. 
v. Public Serv. Commn., 82 Pa. Super. 
48; Baltimore, etc., R. Co. v. Fay- 
ette County, 19 Pa. Dist. 485. 

W. Va.—Huntington v. Publie Serv. 


Commn., 89 W. Va. 708, 110 SE 192 
Coal, ete., R. Co. v. Conley, 67 W. Va. 
129, 67 SE 613. 


But see Hamilton v. Caribou Water, 
etc., Co., 121 Me. 422, 117 A 582 (hold- 
ing that the rates established repre- 
sent the maximum reasonable value 
of the service to the consumer; they 
are not confiscatory as to the utility, 
whatever may be the result upon its 


Stem Vy. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819 

Equal protection of laws see Con- 
stitutional Law §§ 874-955. 

48. U. S.—Banton v. Belt Line R. 
Co., 268 U. S. 418, 45 SCt 534, 69 L. 
ed. 1020. 

Ill.— West Suburban Transp. Co. v. 
Chicago, ete., R.Co., 309 DN 87) 140 


NE 56. : 
Mo.—St. Louis v. Public Service 
Commn., 207 SW 805; St. Louis v. 


State Public Serv. Commn., 276 Mo. 
509, 207 SW 799. 

Oh.—United Fuel Gas Co. v. Iron- 
ton, 107 Oh. St. 173, 140 NE 884, 29 
ALR 342. 

Can.—Dawson Bd. of Trade v. 
White Pass, etc., R. Co., 2 DomLR 532, 
13 CanRCas 527, 21 WestLR 7. 

But see Levy v. New Orleans Wa- 
terworks Co., 38 La. Ann. 25 -(hold- 
ing that, where the charter of a water 
corporation fixes the maximum price 
to be charged by it for water, it can- 
not charge a greater sum on the 
ground that at the charter price it 
can only do business at a loss). And 
see cases supra notes 46, 47. 


49. Hamilton v. Caribou Water, 
ete.,, Cos 121, Me. 422; et Aa 582: 
50. Graff v. Seward, 7 Alaska 341; 


Ben Avon v. Ohio Valley Water Co., 
271 Pa. 346, 114 A 369 [aff 75 Pa. Su- 
per. 290]. 

51. Chesapeake, etc., 
Whitman, 3 F. (2a) 938. 

52. Prendergast v. New York Tel. 
Co., 262 U. S. 48, 48 SCt 466, 67 L. ed. 
853; Cumberland Tel., etc., Co. v. 
Tennessee R., etc., Commn., 287 Fed. 
406; Love v. Atchison, ete., R. Co., 185 
Fed. 321, 107: CCA 403 [certiorari den 
220 U. S. 618 mem, 31 SCt 721 mem, 
55 L. ed. 612 mem]. 

53. Cumberland Tel., etce., 
‘Penner see R.,. ‘ete:, .Commn,, 
06. 

Suspension by public utility com- 
eee of increased rates see infra 

54 Idaho Power Co. v. Thompson, 
19 F. (2d) 547; Public Serv. Gas Co. 
v. Public Utility Comrs., 84 N. J. L. 
463, 87 A 651, LRA1918A 421 [aff &7 
N. J. L. 581, 92 A 606, 94 A 634, 95 A 


Tel." Covmave 


Conheve 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ticular service is not below the cost thereof.°° 

[§ 60] 5. Presumptions and Burden of Proof.’® 
A rate for the service or product of a public utility 
fixed or approved by publie authority is prima facie 
reasonable,®’ and the burden of proving its unrea- 
sonableness is upon one asserting it;°® but when a 
rate established by the utility itself is attacked, the 
utility has the burden of proving its reasonableness.°? 

Special rate. When a special rate is substituted 
for a general and uniform rate, no presumption of 
its reasonableness exists, since it conflicts with the 
presumption in favor of the general rate.°° 

Rates fixed by contract. There has been said to 
be a presumption of the reasonableness of rates fixed 
by private contract between a utility and another,®? 
or by a franchise agreement.®? 

Increase in rates. In accordance with the rules 
hereinbefore stated,°* the burden of proving the rea- 
sonableness of a proposed increase in rates is upon 
the utility, where the existing rate is one fixed by 
public authority;°* but in other cases there is no 
such burden upon the utility®® unless the proposed 
rate is apparently unreasonable upon its face,*® and 
the burden of showing that such rate is unreasonable 


1079, LRA1917B 930]. 58. Ui: 
55. Northern Pac. R. Co. v. North 
Dakota, 236 U. S. 585, 35 SCt 429, 59 


PUBLIC UTILITIES 


S.—Idaho Power Co. v. 
Thompson, 19 F. (2d) 547. 
Cal.—Contra~ Costa Water Co. v. 
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is upon one resisting the inecrease.®* 

[§ 61] E. Discrimination. The fundamental the- 
ory of rate making for public utilities is that there 
shall be but one rate for a particular service,®* and 
a charge made to one patron or consumer different 
from that made to another, for the same service 
under like circumstances, constitutes undue discrim- 
ination and renders the charge improper.°® The 
fact, however, that a rate is discriminatory by com- 
parison with another rate does not necessarily es- 
tablish or imply that either of them is unreasonable 
in the sense of being inadequate or exorbitant.’ In 
order to assure that no discrimination may result, 
the charges of a utility must be paid only in money, 
that being the only measure generally applicable to 
secure uniformity ;*1 and the furnishing of free serv- 
ice to a patron in return for services rendered or 
material furnished to the utility by him constitutes 
discrimination.*? A utility discriminating against a 
particular consumer or patron may be compelled to 
conform to its general or prescribed rates regardless 
of whether or not the latter are compensatory and 
adequate,** its remedy in case of their inadequacy 


P 917, 922 (holding that it is incum- 
bent upon the utility to establish the 
value of its property, in a proceeding 


L. ed. 735; Idaho Rower Co. v. Thomp- 
19 EF. (2d) 547. See Emporia 
Aco. Va tate Public Utilities 
Commn., 97 Kan. 136, 154 P 262 (hold- 
ing that the question whether a rate 
is compensatory depends upon its 
relation to the cost of the particular 
Service to which it relates and not 
upon the effect of the entire schedule 
of which it is a part as applied to the 
business as a whole). 

56. As to orders of Aaa utility 
commission see infra § 12 

57. U. S.—Homestead So ViewDWes 
Moines Electric Co., 248 Fed. 439, 160 
CCA 449, 12 ALR 390. 

Cal.—Contra Costa Water Co. vy. 
Oakland, 159 Cal. 323, 113 P 668. 

Colo.—Ohio, ete., Smelting, ete., 
Co. v. State Public Utilities Commn., 
GSuColo: 037, 187 P1082. 

Ga.—Atlanta v. Atlanta Gas-Light 
Co., 149 Ga. 405, 100 SE 439; Union 
Dry Goods Co. v. Georgia Public 
Serv. Commn., 142 Ga. 841, 83 SE 946, 
LRAI916E 358. 

Mo.—State v. Public Serv. Commn., 
316 Mo. 842, 291 SW 788; State v. 
Trimble, 307 Mo. 5386, 271 SW 483; 
State v. State Public Serv. Commn., 
291 Mo, 432,..236 SW 852; State v. 
Public Serv. Commn., 233 SW 425 [rev 
on other grounds 262 U.S. 276, 43 SCt 
544, 67 L. ed. 981, 31 ALR 807]. 

Mont.—Billings Utility Co. v. State 
aS Serv. Commn., 62 Mont. 21, 203 


Nebr.—Marquis v. Polk County Tel. 
Co., 100 Nebr. 140, 158 NW 927. 

N. C.—Corporation Commn. v. Hen- 
derson Water Co., 190 N. C. 70, 128 SE 
465; Corporation Commn. v. Cannon 
Wie Cor785 NN: C./17, 116 S178. 

Okl1.—Atchison, ete., R. Co. v. State, 
m5) OK, 1158, 241. P, 776; Western 
Oklahoma Gas, etc., Co. v. State, 113 
OKI. 126, 239 P 588. 

Pa.—Duquesne Light Co. v. Public 
Penywcommn., 2ia.ba. 287, 11% A 633 
Suburban Water Co. v. Oakmont, 268 
Pa.w243, 100 A778. 

[a] Rates not exceeding prescribed 
maximum (1) are presumed to be 
reasonable. Homestead Co. v. Des 
Moines Electric Co., 248 Fed. 439, 160 
CCA 449, 12 ALR 390. (2) Where 
minimum and maximum rates are 
prescribed, the maximum rates are 
presumptively just and reasonable, 
and may be demanded by the utility. 
Union Dry Goods Co. v. Georgia Pub- 
lic Serv. Commn., 142 Ga. 841, 83 SE 
946, LRA1916E 358. 


| State Corp. Commn., 90 Okl. 


Oakland, 159 Cal. 323, 113 P 668. 

Colo. — Ohio, etc., Smelting, ete., Co. 
v. State Public Utilities Commn., 68 
Colo. 187, 187 P 1082. 

Ga.—Atlanta v. Atlanta Gas- Light 
Co., 149 Ga. 405, 100 SH 439. 

Mo.—State v. Public Serv. Commn., 
816 Mo. 842, 291 SW 788; State v. 
Busby, 274 SW 1067; State v. State 
Public Serv. Commn., 291 Mo. 432, 236 
SW 852; State v. Public Serv. Commn., 
233 SW 425 [rev on other grounds 262 
U. S. 276, 43 SCt 544, 67 L. ed. 981, 31 
ALR 807]. 

Mont.—Billings Utility Co. v. State 
Public Serv. Commn., 62 Mont. 21, 2038 
P) 366, 

N. C.—Corporation Commn. vv. 

Henderson Water Co., 190 N. C. 70, 128 
SE 465. 
’ Okl.—Tulsa Tribune Co. v. Okla- 
homa Natural Gas Co., 126 Okl. 280, 
261, P 2135 —Atehison,, ete. R. Co. ve 
State, 115 Okl..158, 241 P 776; West- 
ern Oklahoma Gas, etc., Co. v. State, 
TL (OK Leli2G roo eros o. 

Pa. —Duquesne Light Co. v. Public 
Serv. Commn., 273 Pa. 287, 117 A 63; 
Suburban Water Co. v. Oakmont, 268 
Pa. 248, 110 A 778; Baltimore, etc., 
R. Co. v. Public Serv. Commn., 66 Pa. 
Super. 403. 

59. Suburban Water Co. v. Oak- 
mont, 268 Pa. 243,110 A 778; St. Clair 
Coal Co. v. Public Serv. Commn., 79 
Pa. Super. 528. 

60. Atchison, etc., R. Co. v. State, 
ISO. 5.8.24 Pio: 

61. Ohio, etc., Smelting, ete., Co. 
v. State Public Utilities Commn., 68 
Colomisni,aelsi, es LO eZ: 

62. Victoria v. Victoria Ice, 
Co., 184 Va. 134, 114 SE 92. 

63. See supra text and notes 57-59. 

64. Mont.—Billings Utility Co. v. 
State Public Serv. Commn., 62 Mont. 
21, 203 P 366. 

N. J.—New Jersey Cent. Tract. Co. 
vy. Publie Utility Comrs., 96 N. J. L. 
90, 113 A 692. 

Pa.-—~Wayne Public Safety Assoc. v. 
Public Serv. Commn., 94 Pa. Super. 
228; St. Clair Coal Co. v. Public Serv. 
Commn., 79 Pa. Super. 528. 

Wash.—State v. State Public Serv. 
Commn., 76 Wash. 492, 136 P 850. 

W. Va.—Pittsburgh, etc., Gas Co. v. 
State Public Serv. Commn., 101 W. 
Va. 68, 122 SE 497; Natural Gas Co. 
v. Public Serv. Commn., 95 W. Va. 557, 
121 SE 716. 

See Oklahoma Natural Gas Co. v. 
84, 216 


etc., 


to increase its rates, and that it can- 
not predicate error upon a failure to 
find such value when it ‘has not fur- 
nished sufficient evidence upon which 
to base a finding); Homing Light, 
ete., Co. v: State, 130 Ok1.°258, 267-P 
235; American Indian Oil, etc., Co. v. 
Poteau, 108 Okl. 215, 235 P 906 (both 
to same effect). But see In re State 
Coal Rates, 23 N. M. 704, 171 P 506 
(holding that in no event is the bur- 
den cast upon the utility to justify 
a proposed rate and that the burden 
rests upon the commission to pro- 
duce evidence warranting its action in 
fixing a rate). 

65. Peo. v. Second Dist. Public 
Serv. Commn., 159 App. Div. 546, 145 
NYS 513 [af— 215 N: Y..241, 109-NE 
252]; State v. State Public Serv. 
Commn., 76 Wash. 492, 136 P 850. To 
same effect Streator Aqueduct Co. v. 
Smith, 295 Fed. 385. 


66. State v. State Public Serv. 


“Commn., 76 Wash. 492, 136 P 850. 


Second Dist. Public 
159 App. Div. 546, 145 


67. Peo: “Vv. 
Serv. Commn., 


Nys 513 [aff 215 N. Y. 241, 109 NE 
68. Peo. v. Straus, 186 App. Div. 


787, 174 NYS 868 [aff 226 N. Y. 704 
mem, 123 NE 884 mem]. 

69. Hoover v. Pennsylvania R. Co., 
156 Pa. 220, 27 A 282, 36 AmSR 43, 22 
LRA 263; Duquesne Light Co. v. Pub- 
lic Serv. Commn., 77 Pa. Super. 8; Ex 
p. Andover, ete., Electric Light 
Comrs., (N. B.) [1926] 1 DomLR 569. 

Duty of utility not to discriminate 
see supra § 16. 

70. Homestead Co. v. Des Moines 
Electric Co., 248 Fed. 489, 160 CCA 
449, 12 ALR 390 

Reasonableness of rates see supra 


§§ 49-60. 
71. Shrader v. Steubenville, ete., 
Tract: Co. 84.Wee Wal. 99 SE 20s 


See In re Caribou Water, etc., Co., 121 
Me. 426, 117 A 579 (holding that, in 
fixing rates to be paid by a town to 
a public utility, an order of the com- 
mission that the town should repay 
the amount annually collected as tax- 
es upon the property of the utility 
was error, since the rates should be 
certain and definite, and not subject to 
fluctuations by reason of the acts of 
some body other than the commis- 


sion). 
72. Shrader v. Steubenville, etc., 
Tract. Co., 84 W. Via. 1, 99 SH 20%. 


73. Duquesne Light Co. v. Public 
Serv. Commn., 273 Pa. 287, 117 A 63. 
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being to preseribe or procure an increase thereof.’* 
It is as improper to discriminate in favor of a mu- 
nicipality,’® or a benevolent, religious, or eleemosy- 
nary institution,’® as in favor of any other customer 
of a utility, unless the statute expressly provides 
therefor. 

Classification. It is only unjust or unreasonable 
discrimination which renders a rate or charge un- 
reasonable;*7 and a utility may, without being guilty 
of unlawful discrimination, classify its customers or 
patrons upon any reasonable basis,*® as according 
to the purpose for which they receive the utility’s 
service or product,’® or the quantity or amount re- 
ceived,®® and, subject to the general requirements of 
reasonableness,*! make separate rates for each class 
or group,*” even though there be but one customer 
included therein.** The rates for different classes 
of service need not be equally profitable to the utili- 
ty;°* but the rates for one class must not be unrea- 
sonable, prejudicial, or disadvantageous to a patron 
in any other class of service.6® When such a classi- 
fication has been made, the inclusion of customers 
in a class to which they do not reasonably belong, 
or their exclusion from one in which they should 
be included, is unreasonable and improper.*® 

[§ 62] F. Establishment and Promulgation of 
Rates.°* The method by which the rates of a publie 
utility should be established and promulgated de- 
pends upon the statutory provisions applicable there- 
to.6& There can be no legal rate except the last tariff 
rate duly established and published as thereby re- 
quired,*® and a rate duly established supersedes all 
prior rates for the service to which it relates.°° A 


rate for future application must often be merely © 


tentative since its reasonableness and adequacy can- 
not be exactly foretold.°t Rates properly initiated 
and established by the state are coextensive with its 
jurisdiction and territory, unless otherwise restrict- 
ed.2? 

[§ 63] G. Proceedings To Enforce Compliance 
with Established Rate Schedule. Proceedings to en- 


74 Duquesne Light Co. v. Public 80. Cleveland, 
Serv. Commn., supra. 

Right to relief against unreason- 
able rates see infra §§ 64-67. 

75. Billings v. State Public Serv. 
Commn., 67 Mont. 29, 214 P 608. See 


210, 140 NE 139; 
117 A 63; 


PUBLIC UTILITIES 


etc., 
Public Utilities Commn., 
Duquesne Light Co. 
v. Public Serv. Commn., 
Steinson v. Edison Hlectric 
Illum. Co., 43 Pa. Super. 77; 


ied eo 
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force compliance by a public utility with an estab- 
lished schedule of rates now take the form, in most 
jurisdictions, of proceedings to enforce orders of a 
public utility commission, which are hereinafter 
treated.2* UnlesS deprived of it or restricted by 
statute, however, a court of equity has general juris- 
diction to require a utility to comply with the terms 


of statutes or contracts fixing rates;°* and a statute — 


conferring upon a commission jurisdiction to fix rates 
in no way withdraws from the courts any of the 
equitable jurisdiction they therefore had,®*> unless 
the jurisdiction thereby conferred upon the commis- 
sion is exclusive.°® : 

[§ 64] H. Proceedings for Relief against Unrea- 
sonable Rates®’—1. In General. In most jurisdic- 
tions proceedings to obtain relief from unreasonable 
rates and charges for the product or service of a 
public utility now take the form of appeals from or- 
ders of a public utility commission,®® or actions to 
set aside®® or restrain the enforcement of! such or- 
ders, which proceedings are hereinafter treated. 
Courts of equity have authority, however, to enjoin 
the enforcement or collection of unreasonable rates 
in a proper case.” 

[§ 65] 2. Proceedings by Particular Parties—a. 
Patrons or Consumers. Individual patrons or cus- 
tomers of a public utility have the right to apply to 
the courts for redress against unreasonable rates,* 
notwithstanding statutes authorizing a public utility 
commission to bring action to stop or prevent any 
violation of the law by utilities. The fact that no 
complaint was made at the time a rate was estab- 
lished or changed does not prevent one affected by 
it from subsequently attacking it as unreasonable.® 

Ad interim rates. Where a rate prescribed by pub- 
lic authority is set aside as nonecompensatory by a 
court of competent jurisdiction, and the utility has 
prescribed rates to be effective until superseded by 
proper authority,® the ad interim rates so prescribed 
cannot be enjoined as excessive in independent pro- 


TY ACE.a © OsmaN ss 
106 Oh. St. 


1918A 421 [aff 87 N. J. L. 581, 92 A’ 
ae 94 A 634, 95 A 1079, LRA1917B 
Reasonableness and adequacy see 
supra §§ 49-60. 
Establishment of tentative or ex- 


2737 Pa. 287; 
Clarks- 


Boise City v. Idaho Power Co., 37 Ida. 
798, 220 P 483 (recognizing the rule, 
‘but holding that the reservation to 
the municipality of a right to pur- 
chase the plant of the utility does not 
constitute discrimination). 

76. Idaho Power Co. v. Thompson, 
19 F. (2d) 547. 

77. Hoover v. Pennsylvania R. Co., 
156 Pa. 220, 27 A 282, 36 AmSR 43, 
22 LRA 263. 

78. Pennsylvania R. Co. v. Towers, 
WA Sy Wepuoeu Gy io Seo tka Oat lia, eG. toluene 
Idaho Power Co. v. Thompson, 19 F. 
(2d) 547; Alpha Portland Cement Co. 
v. Public Serv. Commn., 84 Pa. Super. 
255. And see cases infra notes 79, 80. 

[a] Reasonableness primarily de- 
terminable by utility.—The deter- 
mination of what is and what is nota 
reasonable classification of its patrons 
and dates primarily belongs to the 
utility in the exercise of its general 
power to manage its own interests. 
Alpha Portland Cement Co. v. Public 
Serv. Commn., 84 Pa. Super. 255. 

79. Duquesne Light Co. v. Public 
ServatComimn., wile. 2a, b, in vAN Gan 
Hoover v. Pennsylvania R., 156 Pa. 
220, 27 A 282, 36 AmSR 43, 22 LRA 
263; Clarksburg Light, etc., Co. y. 
Public Serv. Commn., 84 W. Va. 638, 
100 SE 551. 


burg Light, ete., Co. v. Public Serv. 
Commn., 84 W. Va. 638, 100 SE 551. 

81. Reasonableness see supra §§ 
49-60. 

82. See cases supra notes 78-80. 

83...’ Cleveland, )éten = Tract. a Gon w. 
Public Utilities Commn., 106 Oh. St. 
210, 140 NE 139. 

84. Alpha Portland Cement Co. v. 
Public Serv. Commn., 84 Pa. Super. 
255. 

85. Alpha Portland Cement Co, v. 
Public Serv. Commn., supra. 

86. Clarksburg Light, ete., Co. v. 
Public Serv. Commn., 84 W. Va. 638, 
100. SEH. 551. 

87. By, or with approval of, public 
utility commission see infra § 93. 

88. See statutory provisions. 


89. Suburban Water Co. v. Oak- 
mont, 268 Pa. 243, 110 A 778; “Du- 
quesne Light Co. vy. Public Serv. 
Commn., 77 Pa. Super. 8. 

90. Suburban Water Co. v. Oak- 
mont, 268 Pa. 248, 110 A 778; Du- 
quesne Light Co. v. Public Serv. 


Commn., 77 Pa. Super. 8. To same ef- 
fect Erie R. Co. v. Stewart Furnace 
Cor, (Ee Oh Ay 335. 

Modification of rates fixed by con- 
tract see supra § 28. 

91. Public Serv. Gas Co. v. Utility 
Comrs.,,84 N. J. L. 468, 87 A 661, LRA 


perimental rates by public utility 
commission see infra § 91. 

92. Corporation Commn. y. Cannon 
Mfg. Co., 185 N. Cava 116) SB 178s 

93. See infra §§ 149, 150. 

94 State v. Highth Dist. Ct. App., 
104 Oh. St. 96, 185 NE 377; Atty.-Gen. 
v. Chicago, ete., R. Co., 35 Wis. 425. 

95. State v. Highth Dist. Ct. App., 
104 Oh. St..796) 135 NE3 77. 

96. Exclusive jurisdiction of com- 
mission see infra § 80. 

$7. Power of state to change rates 
fixed by improvident contract see su- 

ra § 28 text and notes 20-22. 

98 See infra §§ 127-144. 

99. See infra §§ 145-148. 

1. See infra §§ 151-158. 

_ & Gainesville v. Gainesville Gas, 
etc., Co., 65 Fla. 404, 62 S 919, 46 LRA 
NS 1119; Hutchinson vy. Hutchinson 
Gas Co., 125 Kan. 346, 264 P 68. And 
see cases infra §§$ 65-67. re 

3. Michel v. Illinois Bell Tel. Co., — 
226 Til. A. 50: 

4, Michel v. Illinois Bell Tel. Co., - 
supra. 

5. St. Clair v. Tamaqua, etc., Elec- 
trig R. Co., 259 Pa: 462;'103 A 287.5 
ALR 20. 

6, Right of utility to fix rates when 
existing rates have been set aside see 
supra § 26 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuinber, 
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- ceedings,’ but in proper ancillary proceedings the 


¢) 


court which enjoined the former rates may enjoin 
the ad interim rates, if excessive.® 

Reduction resulting in confiscation. If a reduc- 
tion in rates sought by a patron of a utility would, if 
eranted, result in confiscation or render the rate non- 
compensatory as to the service to which it relates, 
the proceeding should be dismissed,® or all the sched- 
ules of the utility should be reviewed, upon such no- 
tice to other consumers as may be proper, to deter- 
mine whether or not the particular rate is exces- 
sive.° 

[§ 66] b. Utility. A public utility has the right 
to a remedy by injunction against the enfore ement 
of unreasonable or noncompensatory rates prescribed 
or established by publie authority.11 The inquiry in 
such a suit is whether the state has overstepped the 
constitutional limit by making rates so unreasonably 
low that the utility is deprived of its property with- 
out due process of law, and denied the equal protec- 
tion of the laws;!2 and that question cannot be so 
conclusively determined by the legislature or by reg- 
ulations adopted under its authority that the matter 
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Lob Oreo 
may not become the subject of judicial inquiry.'® 
It is the duty of the court, in such a proceeding, to. 
determine the adequacy of the rate upon its own 
individual judgment ;'* but it does not sit as a board 
of revision, to substitute its judgment for that of 
the legislature as to matters within the latter’s prov- 
ince.t° A utility is not entitled, however, to an. in- 
junction to restrain the enforcement of rates alleged 
to be confiscatory, merely to protect it against loss 
pending an application for an increase of such 
rates.1° 

An injunction pendente lite’ may be granted in 
a proper case.® 


[§. 67] c. Bondholders. A holder of bonds of a 


public utility has no right to an injunction restrain- 


ing the enforcement of a rate for its product or 
service merely on a showing that it is confiscatory,?® 
but must further show that the bonds will not be 
collectable if such rate is enforeced;?° and individ- 
ual holders of bonds secured by a trust deed cannot 
maintain a suit for such an injunction without show- 
ing that the trustee, representing all the bondholders, 
has refused or is unwilling to act in the premises.?* 


y V. PUBLIC UTILITY COMMISSIONS 


[§ 68] A. Preliminary Statement. In most ju- 
risdictions, in pursuance of a policy of delegating 
administrative powers and functions to boards, com- 
missions, or similar agencies,?? and in order that in- 


vestigations may be made and relief granted more © 


expeditiously and fairly than the legislature itself 
could do,?* there have been created commissions, 
usually denominated “public utilities commissions,” 
“oublic service commissions,” or “railroad commis- 
sions,” to which have been given a more or less ex- 
tensive measure of control over all or specified class- 
es of public utilities operating within the state,** 
in some jurisdictions amounting to a complete sys- 
tem for the full control of all public utilities so far 
as it can be given by legislation.*® A statute cre- 
ating a public utility commission and prescribing 


7. Hutchinson vy. Hutchinson Gas 


Sée Mercantile Trust Co. v. Texas, 


its powers becomes a part of the charter of every 
utility subject to its control or regulation.?® In the 
following sections are treated matters relating spe- 
cifically. to such commissions, which for convenience 
of reference are designated as “public utility com- 
missions” in this treatise.?? 

The interstate commerce commission has been 
elsewhere considered in this work.” 

[§ 69] B. Creation—1. In General. A _ public 
utility commission is unknown to the common law,?® 
and, where it exists, is purely of constitutional or 
statutory creation.®° 

[§ 70] 2. Purpose. The manifest purpose of ere- 
ating public utility commissions has been held to be 
to protect and enforce the rights of the public,?! to 
obtain adequate service at uniform and reasonable 


26. Streator Aqueduct Co. Vv. 


Co., 125 Kan. 346, 264 P 68. 

8. Hutchinson v. Hutchinson Gas 
Co., supra. 

9. Duquesne Light, etc., 
iene Serv. Commn., 273 Pa. 287, 
A 63 

Confiscatory rates see supra § 59. 

10. Duquesne Light Co. v. Public 
Serv. Commn., 273 Pa. 287, 117 A 68. 

ahs Minnesota Rate Cases, 230 U. 
Sr352,, 30 SCt 729, 57 Iu. ed. 1511, 48 
LRANS 1151, AnnCasi916A 18; Smyth 
v. Ames, 169 U. S. 466, 18 sct 418, 42 
L. ed. 819. 

12. Minnesota Rate Cases, 230 U. 
SoD oo SOt 129. 57 L. ed. TiN 48 
LRANS 1151, AnnCas1016A ee 

Confiscation see supra § 5 

13. Smyth v. Ames, 169 U. S. 466, 


Cony: 
aia ke 


“18 SCt 418, 42 L. ed. 819. 


Sona. Brooklyn Union Gas Co. v. 
Prendergast, 7 F. (2d) 628. 

15. Minnesota Rate Cases, 230 U. 
Se 2) 83 Cts 729,57 a. ed: 1511, 48 
LRANS 1151, AnnCas1916A 18. 

16. Wisconsin- Minnesota Light, 
ete., Co. v. Wisconsin R. Commn., 267 
Fed. 711 [app dism 256 U. S. 705 mem, 
41 SCt 525 mem, 65 L. ed. 1180 mem]. 

17. To restrain enforcement of or- 
der of commission see infra §§ 151— 
158. 

18. Bronx Gas, etc., Co. v. Public 
Serv. Commn., 108 Misc. 204,178 NYS 
218 [mod on other grounds 195 App. 
Div. 931 mem, 186 NYS 935 mem]. 

19; Winthrop v. Fellows, 230 Fed. 
702 [app dism 245 U. 8S. 679 mem, 38 
SCt 189 mem, 62 L. ed. 544 mem]. 

20. Winthrop v. Fellows, supra. 


etc., R., Co., 51 Fed. 529 (holding that 

a sufficient intent was shown). 

21. Winthrop v. Fellows, 230 Fed. 
702 [app dism 245 U. S. 679 mem, 38 
SCt 189 mem, 62 L. ed. 544 mem]. 

22. Public Serv. Commn. v. Phila- 
delphia R. Co., 155 Md. 104, 141 A 509. 

23. In re Searsport Water Co., 118 
Me. 382, 108 A 452. 

24. Powers and functions of com- 
mission see infra §§ 78—99. 

Regulation by commission of par- 
ticular utilities: 

Carriers see Carriers § 1069 

Electricity see Be ee §§ 23-27. 

Gas see Gas §§ 21-39. 

Motor vehicles see Motor Vehicles §§ 

Railroads see Railroads § 74. 

Street railroads see Street Railroads 
[86 Cye 1445]. 

Telegraphs and telephones see Tele- 
Toon and Telephones [387 Cyc 
25. State v. Missouri Southern R. 

Co., 279 Mo. 455, 214 SW 381; State 

v. Kansas City Gas Co., 254 Mo. 515, 

163 SW 854; O’Brien v. Public Utility 

Comrs:, 92. Nu J. 1.744; 105) AL 132) [aft 

92 N. J. L. 587, 106 A 414]; Atlantic 

Coast Electric R. Co. v. Public Utility 

Comrs., 92 N. J. L. 168, 104 A 218, 12 

ALR 737 [app dism 254 U. S. 660 mem, 

41 SCt 10 mem, 65 L. ed. 462 mem]; 

White Haven v. Public Serv. Commn., 

80 Pa. Super. 536. See Sutter Butte 

Canal Co. v. State R. Commn., 202 Cal. 

179, 259 P 9387 (holding that the con- 

stitution commits the execution of the 

police power over public utilities to 
the railroad commission). 


Smith, 295 Fed. 385. 

27. See infra §§ 69-163. 

28. See Commerce §§ 176-206. 

28. See Commerce §§ 176-206. 

29. State v. Vandalia R. Co., 183 
Ind. 49, 108 NE 97. 

30. Alabama Great Southern R. 
Co. v. Alabama Public Serv. Commn., 
210 Ala. 151, 97 S 226; Taylor v. State 
Public Utilities Commn., 217 Mich. 
400, 186 NW 485; Peo. v. Liberty 
Light, ete 1om det “Misc. 424, 201 NYS 
302; Chippewa Power Co. v. Railroad 
Commn., 188 Wis. 246, 205 NW 900; 
Monroe v. Railroad Commn., 170 Wis. 
180, 174 NW 450. 

fal In Canada the Railway Act of 
1903 established a board of railway 
commissioners which is invested with 
the powers and duties previously ex- 
ercised by the railway committee of 
the privy council. Canadian Pac. Bs 
oon v. Grand Trunk R. Co., 12 Ont. 

Powers of commission as of consti- 
Pte or statutory origin see infra 

31. Port Deposit v. Public Serv. 
Commn., 155 Md. 124,141 A 517; Pub- 
lic Serv. Commn. v. Philadelph ia, etc., 
R. Co., 155 Md. 104, 141 A 509: Peo. 
v. Willcox, 207 N. Y. 86, 100 NE 705, 
45 LRANS 629; Peo. v. Stevens, 203 
N. Y. 7, 96 NE 114; Peo. v. Stevens, 
LOW IND BYs 90) INE 60; Peo. sv. hinst 
Dist. Public Serv. Commn., 181 App. 
Div. 338, 168 NYS 760 [rev on other 
grounds 223 N. Y. 373, 119 NE 848]; 


Peo. v. Second Dist. Public Serv. 
Commn.,.157 App. Div. 156, 141 NYS 
1018; Pavilion Natural Gas Co. v. 


32 [51 C.J.] 


rates,?? and to compel the performance by utilities 


of their publie duties.** 


[§ 71] 3. Constitutional and Statutory Provi- 
A constitutional provi- 
sion authorizing the legislature to create a public¢ 
utility commission is merely a declaration or recog- 
nition of the legislature’s inherent authority,?® and 
not a grant*® or limitation*’ of power, and so the 
rule of exclusion of things not expressed does not 


sions*+—a. Construction. 


apply.*§ 


Statutes creating and empowering public utility 
commissions, being essentially remedial in their na- 
ture,*® must be considered in the light of the purpose 
for which they were enacted,*® and are to be liber- 
ally construed to accomplish their end.*! 


Hurst; 123 Mise. 477, 205 NYS 847; 
Fogelsville,-ete., Electric Co. v. Penn- 
Sylvania Power, etc., Co., 271 Pa. 237, 
114 A 822; United Fuel Gas Co. v. 
Public Serv. Commn., 103 W. Va. 306, 
310, 138 SE 388, 52 ALR 1104. 

“The principal purposes of all com- 
mission regulation of public service 
corporations is to require uniformity 
in rates, prevent unjust discrimina- 
tion in rules and practices by them. 
and unnecessary duplications of 
plants and facilities, and unjust bur- 
dens upon the public resulting there- 
from, or ruinous competition between 
persons and corporations employed in 
the public service.” United Fuel Gas 
Co. v. Public Serv. Commn., supra. 

32. Streator Aqueduct Co. v. 
Smith, 295 Fed. 385; 
Commerce Commn., 322 Ill. 452, 153 
NE 648; Illinois Power, etc., Corp. v. 
Commerce Commn., 320 Ill. 427, 151 
NE 236; Portsmouth v. Virginia, R., 
etc., Co., 141 Va. 54, 126 SE 362, 39 
ALR 1510; Chippewa Power Co. v. 
Railroad Commn., 188 Wis. 246, 205 
NW 900; Calumet Serv. Co. v. Chil- 
ton, 148 Wis. 334, 135 NW 131; La 
Crosse v. La Crosse Gas, etc., Co., 145 
Wis. 408, 1830 NW 530. 

33. Portsmouth  v. Virginia, 
etc., Co., 141 Va. 54, 126 SE 362, We 
ALR 1510. 

34. General rules for construction 
of: 

Constitutions see Constitutional Law 

§§ 36-73. 

Statutes see Statutes [36 Cyc 1102]. 


35. See cases infra notes 36, 37. 
36. Denison v. Municipal Gas Cos 
Chexs ICivs FAD 2572 SW) S6LG [aft 


Helena Water Co. v. Helena, 
140 Ark. 597, 216 SW 26; St. Louis, 
ete., R. Co. v. State, 99 Ark. 1, 136 
Sw 938; Atlanta Terminal Co. v. 
Georgia Public Serv. Commn., 163 Ga. 
897, 1387 SE 556. 

38. Helena Water Co. v. Helena, 
140 Ark. 597, 216 SW 26. 

39. Colorado, etc., Re Co. va State 
R. Commn., 54 Colo. 64, 129 PB 506; 
State v. Burr, 79 Fla. 390, 84 8 61: 
Court of Industrial Relations v. 
Charles Wolff Packing Co., 109 Kan. 
629, 201 P 418; State v. Kansas City 
Gas Co., 254 Mo. 515, 163 SW 854. 

40. Cal.—Webster Mfg. Co. vv. 
Byrnes, 280 P 101 [superseding op 
(PEI) PAE DEX KIT 

N. Y.—Peo. v. Public Serv. Commn., 
DIO3 Ne Yaw 83; . V1 OPIN AS48 ss Peony. 
Willcox, 207 N. Y. 86, 100 NE 705, 45 
LRANS 629; Peo. v. Stevens, 203 N. 
Y. 7, 96 NE 114; Peo. v. Second Dist. 
Public Serv. Commn., 157 App. Div. 
156, 141 NYS 1018. 

Pa.—Coplay Cement Mfg. Co. v. 
State Public Serv. Commn., 271 Pa. 58, 
114 A649, 16 ALR 1214. 

Utah.—Gilmer vy. State Public Serv. 
Commn., 67 Utah 222, 247 P 284. 

Vt.—Sabre v. Rutland R. Co., 86 Vt. 
.347, 85 A 693, AnnCas1915C 1269. 

Wis.—Cawker v. Meyer, 147. Wis. 
S20.) Lost NNW, Lote t WEVAINS 6202 

Purpose of creating commission sce 
supra § 70. 


37. 


Roy v. Illinois; 
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utes must be considered in pari materia with prior 


unrepealed legislation relating to the regulation and 


control of utilities,4? and will be treated as supple- 
menting, and not as repealing, the existing law un- 
less in direct conflict therewith.** 

[§ 72] .b. Constitutionality of Statutes. 
stitutionality of statutes creating or empowering 
public utility commissions is governed by the rules 
applicable to statutes 


The con- 


generally.44 Thus, except 


when otherwise provided by the constitution,*® the 


Such stat- 
41. Colo.—Colorado, ete., R. Co. v. 
Ses R. Commn., 54 Colo. 64, 129 P 


3 Fla.—State v. Burr, 79 Fla. 290, 84 
61. 

Kan.—Court of Industrial Relations 
v. Charles Wolff Packing Co., 109 
Kan. 629, 201 P 418. 

Mo.—State v. Public Serv. Commn., 
298 Mo. 303, 249 SW. 955; State v. 
Public Serv. Commn., 277 Mo. 175, 210 
SW 386; State v. Public Serv. Commn., 
275 Mo. 201, 206, 204 SW 497 [writ of 
error dism 251 U.S. 547, 40 SCt 342, 64 
L. ed. 408] (“We have adopted the 
idea of viewing this [public service 
commission] act in a kindly spirit by 
giving it a liberal construction’’); 
State v. State Public Serv. Commn., 
259 Mo. 704, 168 SW 1156; State v. 
Kansas City Gas Co., 254 Mo. 515, 163 
SW 854. 

N. Y.—Continental Guaranty Co. v. 
Craig, 240 N. Y. 354, 148 NE 548; Peo. 
v. Public Serv. Commn., 223 N. Y. 373, 
119 NE 848. 

N. C.—Corporation Commn, 
cope Re CoG INe (C2908 145 

Pa.—Coplay Cement Mfg. Co. v. 
State Public Serv. Commn., 271 Pa. 
58, 114 A 649, 16 ALR 1214. 

Tex.—State R. Commn. y. Galveston 
Chamber of Commerce, 105 Tex. 101, 
145 SW 573. 

Va.—Portsmouth v. Virginia R., 
ete., Co., 141 Va. 54,126 SE 362, 39 
ALR 1510. 

Wis.—Chippewa Power Co. v. Rail- 
ae Commun., 188 Wis. 246, 205 NW 

But see Alabama Great Southern R. 
Co. v. Alabama Public Serv. Commn., 
210 Ala. 151, 97 S 226 (holding that a 
statute providing for a commission 
and its powers is in derogation of the 
common-law rights of public utilities, 
and accordingly is to be strictly con- 
strued). 

42. State v. Baltimore, etc., R. Co., 
16. W. Va. 399585 (SE aia: 

43. Clark v. Mississippi River, etc., 
R. Co., (Mo.) 23 SW (2d) 174. 

44. See cases infra notes 47-57. 

Constitutionality generally see Con- 
stitutional Law §§ 234-1112. 

45. See constitutional provisions. 

[a] In Utah a statute is unconsti- 
tutional in so far as it attempts to 
delegate to the commission the power 
to fix rates of public utilities owned 
by municipal corporations, in view of 
Const. art 6 § 29, prohibiting the leg- 
islature from delegating to any spe- 
cial commission any power to super- 
vise or interfere with any municipal 
property. Logan vy. State Public Util- 
ities Commn., 271 P 961. 

46. See supra §§ 20-23. 

47. ‘U. S.—Atlantiec Coast Line R. 
Co. v. North Carolina Corp. Commn., 
206 Wt “Siete SCE 5354 sae ea edaatisios 
11 AnnCas 398; Reagan v. Farmers 
L. & T. Col, 154 U. S./1862, 14 SCt 1047, 
38 L. ed. 1014; Stone v. Farmers L. 
& Tl. Assoc, 6 UU. S230% 6 Set 3345 
388, 29 L. ed. 636. 

Ark.—St. Louis, ete., R. Co. v. Clark 
Pressed Brick Co,,127 Ark. 474, 192 


legislature, in pursuance of its general power to reg- 
ulate public utilities,#® may by statute delegate to 
a commission the administration of laws and regula- 
tions, enacted in the proper exercise of the police 
power, governing utilities,#” subject to such limita- 


SW 382. 

Colo.—Peo. v. Pees Title, etc., 
Corn 65 ColowmAav2 isu 

Fla.—Storrs v. Dayeeeie etc Re 
Co; 29 Ela. 617, 11 S226. McWhorter 
v. Pensacola, etc., R. Cor, 24 Mila 4a 
5 S 129, 12 AmSR 220, 2 "LRA 504. 
9G —Georgia R. Co. v. Smith, 70 Ga. 


Ida.—Idaho Power, ete., Co. 
Blomquist, 26 Ida. 222, 14i P 1083, 
AnnCas1916E 282. 

Ill.—State euNve Utilities Commn. 
v. Toledo, ete., Col, 267 LS eo)3 Orn 
NE 774; Peo. V. Sonieae etce aR Oo; 
223 Till. 581, 79 NE 144; Chicago, etc., 
Re COveva Jones, 149 Ill. 361, 37 NE 
247, 41 AmSR 278, 24 LRA 141. 

Kan.—State v. Missouri Pac. R. Co., 
76 Kan. 467, 92 P 606 [aff 216 U. S. 
262, 30 SCt 330, 54 L. ed. 472]. 

Ky. —Cincinnati, ete:, R. Cov va. Com, 
13 Ky. Op. 288. 

La.—Baton Rouge Waterworks Co. 
v. Louisiana Public Serv. Commn., 156 
La. 539, 100 S 710; Morgan’s Louisi- 
ana, etc., R. Co. v. Railroad Commn., 
109) Ta.2247,°33' S204: 

Me.—Railroad Commn. v. Portland, 
etc., R. Co., 63 Me. 269, 18 AmR 208. 

Md.—Port Deposit v. Public Serv. 
Commn., 155 Md. 124, 141 A 517; Pub- 
lic Serv. Commn. v. Philadelphia, etc., 
R. Co., 155 Md. 104, 141 A 509. 

Mich. —Michigan Cent. R. Co. v. 
State "R. Commn., 160 Mich. 355, 125 
NW 549. 

Minn.—State v. Great Northern R. 
Co., 100 Minn. 445, 111 NW 289, 10 
LRANS 250. 

Mo.—State v. Public Serv. Commn., 
233 SW 425 [rev on other grounds 262 


U.S. 276, 438 SCt 544, 67 Li. ed. 981, 31 
ALR 807]; State v. Public Serv. 
Commn., 275 Mo. 201, 204 SW 497 


Lwrit of error dism 251 U. S. 547, 40 
SCt 342, 64 L. ed. 408]; State v. Public 
ere Commn., 270 Mo. 547, 194 SW 
Mont.—Billings Utility Co. y. State 
Public Serv. Commn., 62 Mont. 21, 203 
P 366; State Public Serv. Commn. v. 
Helena, 52 Mont. 527, 159 P 24 (hold- 
ing that the public service commis- 
sion is not a “special commission,” 
within the meaning of that term as 
used in Const. art 5 § 36, prohibiting. 
the delegation of powers to special 
commissions, and so the statute cre- 
ating the public service commission 
does not infringe the constitution). 
N. Y.—McAneny v. New York Bd. of 
Estimate, etc., 232 N. Y. 377, 134 NE 
187; Saratoga Springs v. Saratoga 
Gas, etc., Co., 191 N. Y. 1238, 83 NE 693, 
18 LRANS 713, 14 AnnCas 606. 
N. C.—Corporation Commn. v. Sea- 
board Air Line R. Co., 140 N. C. 239, 53 
SE 941; Corporation Commn. v. At- 
lantic Coast Line R. Co5 139 INGOs Gs 
51 SE 793; Atlantic Express Co. v. 
Wilmington, ete., R. Co., 111 N. C. 463, 
16 SE 3938, 22 AmSR 865, 18 LRA 393. 
Oh.—Franklin County v. Publie 
Utilities Commn., 107 Oh. St. 442, 140 
NE 87, 20 ALR 429; Cleveland Tel. Co. 
v. Cleveland, 98 Oh. St. 358, 121 NE 


701. 
Okl1.—Ex p. Sales, 108 Okl. 28, 233 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 72-73] 


tions or restrictions as it may see fit to impose,‘ 
and, unless the commission is a constitutional office, 
may subsequently enlarge or restrict the authority 
But an attempt to confer upon the 
executive,®? 
tive’? power is unconstitutional, in the absence of 
express constitutional authority,®® as is a provision 
in terms or in effect depriving a party of the right 
to a judicial determination of the validity of the 


so delegated.*® 
commission judicial,°° 


Bes, Ex p. Tindall, 102 Okl. 192, 229 
20: 


Pa.—Foltz v. Public Serv. Commn., 
73 Pa. Super. 24; In re East End Blec- 
tric Light, etce., Co., 63 Pa. Super. 16; 
In re Relief Electric Light, etc., Co., 
63 Pa. Super. 1; Com. v. Washington 
Tp., 10 Pa. Dist. & Co. 687. 

Tex. =—Texas, vetes R.'Co. ve Levy, 
(Civ. A.) 199 SW 513; Guilt, ete: uk. 
Co. v. State, (Civ. A.) 167 Sw 192. 
Compare tate v. St. Louis South- 
western R. Co., (Civ. A.) 165 SW 491 
(holding that, under a constitutional 
provision empowering the legislature 
to correct abuses, and to delegate 
such duty to the railroad commission, 
a disregard of a duty imposed by a 
legislative enactment is an abuse, the 
correction of which may be delegated 
to the commission). 

. Va.—State v. Baltimore, etc., R. 
Co., 76 W. Va. 399, 85 SE 714; United 
Fuel Gas Co. v. Public Serv. Commn., 
73 W. Va. 571, 80 SE 931. 

[a] In California (1) under Const. 
art 12 §§ 22, 23, providing that the 
commission shall have such power to 


supervise and regulate utilities as: 


shall be conferred upon it by the leg- 
islature, and that the legislature may 
confer any additional powers not in- 
consistent with those granted by the 
constitution, the legislature may dele- 
gate to the commission whatsoever 
authority it may see fit in the matter 
of management and-control of utili- 
ties, the making of its orders and de- 
erees, and the punishment for the vio- 
Jation thereof, all of such _ subject 
matters being germane to, and not in- 
consistent with, the constitutional 
powers conferred. East Bay Munici- 
pal Utility Dist. v. State R. Commn., 
193 Cal. 603, 229 P 949; Pacific Tel., 
etc., Co. v. Eshleman, 166 Cal. 640, 137 
P1119, 50 LRA 652, AnnCas1915C 822. 
(2) But the legislature is not empow- 
ered to confer upon the railroad com- 
mission executive, judicial, or legis- 
lative powers, and its authority is 
limited to those germane to the sub- 
ject of regulation and control of pub- 
lic utilities. Pasadena v. State R. 
Commn., 183 Cal. 526, 192 P 25, 10 
ALR 1425. 

Delegation of legislative power gen- 
cea, see Constitutional Law §§ 323- 


Right to delegate regulatory power 
Over particular utilities to commis- 


sion see Carriers §§ 39, 630, 1069; 
Commerce § 8; Electricity § 26; Gas 
§ 39; Motor Vehicles §§ 56-58; Rail- 


roads § 74; Street Railroads [36 Cyc 
1445]; Telegraphs and Telephones [37 
Cye 1629]. 

48. Peo. v. 


Public Serv. Commn. 
poecnd Dist., 


224 N. Y. 156, 120 NE 


49. U.S.—Oxford Oil Co. Atlan- 
tic Oil Producing Co., 22 F. Yea) 597 
Laff 16 F. (2d) 639 (certiorari den 277 
U.S. 586 mem, 48 SCt 433 mem, 72 L. 
ed. 1000 mem)]. See Gallardo v. Porto 
macoukRs ete. Co: 18 EF. (2d) 918 
(where the question was raised but 
not decided). 

La.—New Orleans Pontchartrain 
Bridge Co. v. Louisiana Public Sery. 
Commn., 162 La. 874, 111 S 265. 

Okl.— Shafter Oil, 'ete., Co. v. Creek 
County Gas Co., 114 OK. 258, 246 P 
630; Missouri, ete., Ba COn we State, 29 
Okl. 640, 119 P 117. 

Tex.— Denison v. Municipal Gas Co., 
(Civ. A.) 257 SW 616 [aff (Commn. 
A.) 3 SW (2d) 794]. 


[51 C. J —3] 


PUBLIC UTILITIES 


or legisla- 


sion. 
Va.—Richmond v. en he! Set ete., 


Tels Cov adi2i war GlewnOo om d 
50. U. S.—Chicago, ete., RK. ates Vv. 
Minnesota, 134 U. S. 418 10 Sct 462, 


AO 2eacow les ed. 970 [rev 38 Minn. 281, 37 
NW 782]. 

Cal.—Pasadena v. State R. Commn., 
183 Cal. 526,192 P 25,10 ALR 1425. 

Colo.—Pirie v. State Public Utilities 
Commn., 72 Colo. 65, 209 P 640; Peo. 
v. Colorado Title, etc., Co., 65 Colo. 
572,178 P 6. 

Ill.— Peo. v. Peoria, ete., R. Co., 273 
Til. ioe 113 NE 68. 

d.— Public Serv. Commn. v. Phil- 

adelpiia, etc., R. Co.,.155 Md. 104, 141 


51. Pasadena v. State R. Commn., 
183 Cal. 526, 192 P 25, 10 ALR 1425. 

52. Pasadena v. State R. Commn., 
supra; Georgia R. Co. v. Smith, 70 
Ga. 694; Public Serv. Commn. v. Phil- 
adelphia, ete., R. Co., 155 Md. 104, 141 
A 509; State ¥y. Great Northern R. Co; 
A Minn. 445, 111 NW 289, 10 LRANS 


53. Constitutions granting judi- 
cial, executive, and legislative author- 
ity see infra § 79 text and note 27. 

54. U.S.—Ohio Valley Water Co. v. 
Ben Avon, 253 U. S. 287, 40 SCt 527, 64 
L. ed. 908 [rev 260 Pa. 289, 103 A 744]; 
Oklahoma Gin Co. v. Oklahoma, 253 
U.S. 339, 40 SCt 341, 64 L. ed. 600 [rev 
63 Okl. 10, 158 P 629]: Oklahoma Op- 
erating Co. v. Love. 252 U. S. 331, 40 
SCt 338, 64 L. ed. 596; Wadley South- 
ern R, Co. v. Georgia, .235 U. S. 651, 
85 SCt 214. 59 L. ed. 405 [aff 137 Ga. 
AGT IMTS US Ba Tales, xe (Die VOUNE 09 
UU.) Su 123,28 Sct 441, 52 .L. ed. 714, 
18 LRANS 932. 14 AnnCas 764; Chi- 
cago, etc., R. Co. v. Minnesota, 134 U. 
S. 418, 10 SCt 462, 702. 33 L. ed. 970 
Trev 38 Minn. 281, 37 NW 782]; Van 
Dyke v. Geary, 218 Fed. 111 faff 244 
Ws "Sies9 37 SCt 4835 6h i. ed. O%3i5 
Mercantile Trust Co. v. Texas, etc., R. 
Co., 51 Fed. 529; Louisville, etc., 182, 
Co. v. Tennessee R. Comrs., 19 Fed. 
679. See Market St. R. Co. v. Pacific 
Gas, etc., Co.. 6 F. (2d) 633 [anp dism 
271 U. S. 691 mem, 46 SCt 487 mem, 
70 L. ed. 1154 mem] (semble). 

Ala.—Alabama Public Serv, Commn. 
v. Mobile Gas Co., 213 Ala. 50, 104 S 
538, 41 ALR 872. 

Colo.—Greeley pene: Co. v. Peo., 
79 Colo. 307, 245 P 72 

Fla.—Florida East Pepaat in Conv 
State, 79 Fla. 66, 83 S 708. 

Iil.—State Public Utilities Commn, 
Vv. Chicazo,~etery Ry (Con2275) Tl. 555: 
114 NE 325, AnnCas1917C 50 (semble). 

Minn.—Duluth v. State R., ete, 
Commn., 167 Minn. 311, 209 NW 10. 

Oh.—Toledo, ete., R. Co. v. Public 
Utilities Commn., 100 Oh. St. 331, 126 
NE 400; Hocking Valley R. Co. v. 
State Publie Utilities Commn., 100 Oh. 
St. 321, 126 NE 397; Black Diamond 
Coal. ete., Co. v. State R. Commn., 8 
OhNPNS_ 585. 

Okl1.—BEx p. Tindall, 102 Okl. 192, 
229 BP 125. 

See St. Clair v. Tamaqua, etc., Elec- 
tric: R:Co., 1259 Pa. 462; 103 A 287, 5 
ALR 20 (holding that a provision giv- 
ing the commission exclusive original 
jurisdiction does not deprive the 
courts of any ultimate power thereto- 
fore vested in them and so is not ob- 
jectionable). - 

“Administrative orders made by a 
Commission are . legislative in 
their nature .. . and any party af- 
fected by such legislative action is 
entitled, by the due process clause, to 
a judicial review of the question as 
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orders of the commission,®* according to the inde- 
pendent judgment of the court,®® although mere si- 
lence as to the right to a hearing®® or a review’? 
does not render the statute unconstitutional. 
course the state cannot give to the commission au- 
thority to do what the constitution or laws of the 
United States forbid.®® 

{§ 73] 4. Abolition; 


Of 


Creation of New Commis- 


Except where it is a constitutional office,°® . 


to whether he has been thereby de- 
prived of wright protected by the Con- 
stitution.” Wadley Southern R. Co. 
v. Ceara: 235 U.S. 651,660; 35iSCt 
214, 59 L. ed. 405 [aff TaTiGae 497, 73 
SE GHENT, 

[a] Excessive penalties.—A_ stat- 
ute which permits an appeal from the 
orders of the commission only at the 
risk of the utility, if mistaken, of be- 
ing subjected to such penalties as 
possibly to result in the confiscation 
of its whole property practically de- 
prives the utility of the right of ap- 
peal and is therefore unconstitutional 
in that particular. Okiahoma Gin Co. 
v. Oklahoma, 252 U. S. 339, 40 SCt 341, 
64 L. ed. 600 [rev 63 Okl. 10, 158 P 
629]; Oklahoma Operating Co. v. 
Leve, 252'U. S. 381, 40 SCt 338, 64 L. 
ed. 596; Wadley. Southern R. Co. v. 
Georgia, 235 U. S. 651, 35 SCt 214, 59 
L. ed. 405 [aff 137 Ga. 497, 73 SE 7411; 
ve 2 Young, 209 U.S. 123, 28 SCt 441, 
52 L. ed. 714, 183 LRANS 932, 14 Ann 
Cas 764; Van Dyke v. Geary, 218 Fed. 
111 Late 244 U. s 39, 37 SCt 483, 61 
L. ed. 973]; Florida East Coast R. Co. 
v. State, 79 Fla. 66, 83 SE 708. 

[b] Appeal direct to supreme court 
as depriving district court cf consti- 
tutional jurisdiction.—That portion of 
a statute which provides for judicia) 
review of the acts and orders of thy 
commission by the supreme court, and 
deprives the district ‘court of juris- 
diction, is unconstitutional, in view 
of a constitutional provision that the 
district courts shall have original ju-: 
risdiction of all cases. Greeley 
mane: Co. v. Peo., 79 Colo. 307, 245 

[c] Restriction on right to super- 
sedeas.— A_ statutory provision re. 
stricting the right to a supersedeas 
in certain cases is not invalid, for 
while the constitution guarantees the 
right, to an appeal or writ _of error to 
review final judgments and decrees, it 
does not secure the right to have the 
same made a supersedeas. State Pub- 
ne Utilities Commn. v. Chicago, etc., 

Co., 275 Ill. 555, 114 NE 325, Ann 
Gasisi7e 50. 

Review of orders by courts see in- 
fra §§ 127-144. 

55. Ohio Valley Water Co. v. Ben 
Avon, 253 U. S. 287, 40 SCt 527, 64 L. 
ed. 908 [rev 260 Pa. 289, 193 A 744]. 

56. Manufacturers’ Light, etc., Co. 

Ott, 215 Fed. 940; Wadley Southern 
B. Co. v. State, 137 Ga. 497, 738 SE 741 
[aff 235° U. S. 651, 35 Sct’ 214, 59 L. 
ed. 405]. 

57. Ex p. Tindall, 102 Okl, 192, 229 
P 125. See Sabre v. Rutland R. Co., 86 
Vt. 347, 357, 85 A 693, AnnCas1915C 
1269 (where it was said: “The courts 
are open to prevent an administrative 
body, exercising the police power, 
from exceeding its jurisdiction, and 
from taking arbitrary and unreasona- 
ble action, and . . no special provi- 
sion ef law is necessary to confer up- 
on the courts authority already pos- 
sessed by them under our State Con- 
stitution”). 

58. Pennsylvania R. Co. v. Penn- 
sylvania Public Serv. Commn., 250 U. 
S. 566, 40 SCt 36, 638 L. ed. 1142 [rev 
67 Pa. Super. 575]; Whish v. Public 
Serv. Commn., 205 App. Div. 756, 200 
NYS 282 [aff 240 N. Y. 677 mem, 148 
NE 755 mem]; Logan City v. State 
ee Utilities Commn., (Utah) 271 


59. Abolition of office created by 
conseaegn see Officers § 30 text and 
note 75. 
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a public utility commission duly created and exist- 
ing may be abolished,®° and another commission with 
the same or different powers may be created to suc- 
ceed it or in its stead®! by the legislature, so long as 
the powers delegated thereto are within constitu- 


tional limits.°? 
[§ 74] C. Nature and Status.°* 


60. Helena Water Co. vy. Helena, 
140 Ark. 597, 216 SW 26. 

61. Helena Water Co. v. Helena, 
supra; McAneny v. New York Bad. of 
Estimate, 232,N. Y1 371,134 NE LST. 

62. Constitutionality of statutes 
creating and empowering commission 
see supra § 72. 

63. Interstate commerce commis- 
sion see Commerce § 176. z 

Railroad commission see Carriers 
§§ 40, 630; Railroads § 74. 

64 U. 'S.— Wilmington City. Co: 
v. Taylor, 198 Fed. 159; Southern Pac. 
Co. v. California Bd. of R. Comrs., 
78 Fed. 236 

Fla.—State v. Louisville, etc., R. 
Co., 62 Fla. 315, 57. S b75. 

Ind.—In re Northwestern 
Tel. Co., 171 NE 65. 

N. Y.—Degnon Contr. Co. v. New 
York, 202 App. Div. 390, 196 NYS 63 
[mod on other grounds 235 N. Y. 481, 
139 NE 580]. 

Pa.—Fogelsville, etc., 
v. Pennsylvania Power, etc., 
Pa. 237,114 %4 822. 

Tex.—Aransas Harbor Terminal R. 
Co. v. Taber, (Commn, A.) 235 SW 841 
[rev (Civ. A.) 219 SW 860]. 

65. Wilmington City R. Co. v. Tay- 
lor, 198 Fed. 159. 

Purposes of creation see supra § 70. 

66. Wilmington City R. Co. v. Tay- 
lor, 198 Fed. 159. 

67. Wilmington City R. Co. v. Tay- 
lor, supra. But see De Pauw Univ. v. 
Oregon Public Serv. Commn., 247 Fed. 
183 (holding that a suit to restrain 
the enforcement of an order which is 
beyond the jurisdiction of the com- 
mission should be brought against the 
commission as a body and also against 
the individual commissioners because 
the act is the act of individuals when 
beyond the powers given to the com- 
mission). 

68. Weil v. Southern R. Co., 21 Ala. 
A. 245, 107 S 38; Burke v. Burkhart, 
42 S. D. 604, 176 NW 743. See State 
v. Roach, 256 Mo. 669, 165 SW 703 
(applying the rule). Compare Mc- 
Aneny v. New York Bd. of Estimate, 
etc., 232 N. Y. 377, 134 NE 187 (hold- 
ing that commissioners designated 
under a statute establishing a transit 
commission for cities containing a 
population of more than one million 
inhabitants are state officers, and are 
not made city officers by the fact that 
at the present time their authority ex- 
tends only to transit matters in one 
city). 

69. Burke vy. Burkhart, 42 S. D. 604, 
176 NW 743. 

Appointment or election see infra § 
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Indiana 


Electric Ch. 
Gio arc 


70. U. S.—Mississippi R. Commn. 
v. Illinois Cent. R. Co., 203 U. S. 335, 
27 SCt 90, 51 L. ed. 209; Central Ver- 


mont R. Co. v. Redmond, 189 Fed. 683; 


In re Pacific R. Commn., 32 Fed. 241, 
12 Sawy. 559. 

Ala. i 
Northern R. Co., 182 Ala. 357, 62 S 
749. 


Colo.—Clark vy. Utilities Commn., 78 
Colo. 48, 239 P 20; Ohio, etc., Refining 
Co. v. State Public Utilities Commn., 
68 Colo. 137, 187 P 1082; Peo. v. Col- 
orado Title, ete., Co., 65 Colo. 472, 178 
eb {op 

Conn.—State v. 
Co., 43 Conn. 351. 

Ida.—Natatorium Co. v. Erb, 34 Ida. 
209, 200 P 348. ’ 

Til. —Danville, ete, R. Co. v. T. L. 
Clark Truck Co., evil IHU le INS ey 
Ind.—State v. Lewis, 187 Ind. 564, 


New Haven, etc., 


PUBLIC UTILITIES 


from districts.°® 
A public utility 


120 NE 129; Chicago, etc., R. 
State R. Commn., 38 Ind. A. 
NE 338, 79 NE 520. 

La.—State v. Louisiana Public Serv. 
Commn.,-154 La. 752, 98 S 175. 

Me.—Hamilton v. Caribou Water, 
etc., Co., 121 Me. 422, 117 A 582. 

Miss.—Illinois Cent. R. Co. v. Dodd, 
105 Miss. 23, 25, 61 S 743, 49 LRANS 
665 [cit Cye]. 

Mo.—State v. Brown, 19 SW (2d) 
484; State v. State Public Serv. 
Commn., 303 Mo. 212, 259 SW 445; 
State v. Public Serv. Commn., 277 Mo. 
175, 210 SW 3886; Atchison, étc., R. 
Co. v. State Public Serv. Commn., 192 
SW 460; Lusk y. Atkinson, 268 Mo. 
109, 186 SW 703; Macon v. Atkinson, 
266 Mo. 484, 181 SW 396. 

N. Y.—Peo. v. Railroad Comrs., 158 
N. Y. 421, 53 NE 163 [aff 32 App. Div. 
158, 52 NYS 901]; International R. 
Co. v. Rann, 104 Misc. 46,171 NYS 193 
[aff 185 App. Div. 906 mem, 171 NYS 
ae mem (aff 224 N. Y. 83, 120 NE 

ills 


Oh.—Ohio Utilities Co. v. Public 
Utilities Commn., 108 Oh. St. 143, 140 
NE 497. 

Pa.—Com. v. Benn, 284 Pa. AD DSi: 
A 253; Pottsville Water Co. v. Public 
Serv. Commn., 78 Pa. Super. 67; Potts- 
ville Water Co. -v. Public Serv. 
Commn., 78 Pa. Super. 56; Passyunk 
Ave. Business Men’s Assoc. v. Public 
Serv. Commn., 73 Pa. Super. 242; Cam- 
bria Steel Co. v. Johnstown Fuel Sup- 
ply Co., 70 Pa. Super. 464; Franke vy. 
Johnstown Fuel Supply Co., 70 Pa. 
Super. 446; West Virginia Pulp, etc., 
Co. v.” Public Serv. Commn., 61, Pa. 
Super. 555; Com. v. Washington Tp., 
10 Pa. Dist. & Co. 687. See Bethlehem 
City= Water’ Co.” va VPaublic Ser: 
Commn., 70 Pa. Super. 499 (holding 
that the commission is not a judicial 
body). 

Berra was haa v. Goddard, 87 Vt. 77, 

Wis.—Waukesha Gas, et Co 
State R. Commn., 181 Wis. "281, "494 
NW 846. 

Ont.—Toronto R. Co. v. Toronto, 15 
OntWN 244. 

See Stratton v. State R. Commn., 
186 Cal. 119, 198 P 1051 (holding that 
re commission is not a judicial tribu- 
nal). 

But see Robinson vy. Canadian 
Northern R. Co., 19 Man. 300 (where 
it was said that the board of railway 
commissioners of Canada is of the 
nature of a court). 

[a] Not “court of record.”—A pub- 
lic utility commission is not a “court 
of record.’”’ Com. v. Benn, 284 Pa. 421, 
131 A 253; Com. v. Washington Tp., 
10 Pa. Dist. & Co. 687. Compare State 
Vv. (Wilminston ete. oR. Co; 1225N.vG. 
877, 29 SE 334 (holding that, while the 
railroad commission was, by the stat- 
ute of i891, made a court of record, 
it is merely an administrative and not 
a judicial court, somewhat like a 
board of county commissioners); 
State v. Wilson, 121 N. C. 425, 28 SE 
554 (holding that the object of such 
act, which added nothing to the pow- 
ers and duties of the commission, was 
merely to give authenticity to its 
records and proceedings). But see 
Re Canadian Northern R. Co., 20 Man. 
113; Toronto R. Co. v. Toronto, 46 
Ont. L. 452 (both holding that the rail- 
road commission is a court of record 
under Railway Act § 10). 


COus'Ve 
439, 78 


[b] Kansas “Court of Industrial 
Relations.”—L. (1920 Spec. Sess.) § 
29, creating the court of industrial 
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commission is an instrumentality of the state,°* ere- 
ated for the accomplishment of publie purposes ;°* 
its acts are acts of the state,°° even though irregular, 
wrongful, or illegal,°* and its members or commis- 
sioners are state officers,** although chosen or elected 


Such a commission is not a court,’° 


but is an administrative body,*! authorized to find 


relations, covers “an entirely new 
field of legislation, which for conven- 
ience may be called the field of indus- 
trial relations, cognizance of which is 
submitted to a tribunal having an au- 
thority unique in American jurispru- 
dence,’’ and such statute has nothing 
to do with general regulation of pub- 
lic utilities, except that it abolishes 
the public utilities commission and- 
commits its jurisdiction, in whole and 
intact, together with appropriate 
methods of procedure and review, to 
the court of industrial relations. The 
powers of such court, as to public 
utilities, are exactly those formerly 
possessed by. the public utilities com- 
mission under L. (1911) c 238, and 
supplementary and amendatory acts, 
which are fully preserved, and the 
rights given to such court and the 
remedies afforded as to industrial re- 
lations are separate therefrom and 
cumulative only. Clay County Co-op. 
Tel. Assoc. v. Southwestern Bell Tel. 


‘Co., 107 Kan. 169, 172, 190 P 747. 


Judicial power of commission see 
infra § 79. 

71. U. S.—Mississippi R. Commn. 
Vv. Lllinois: Cent. Ry Cos 20350. Suoaos 
27° SCt 90,750" Ly ted. 209% Reagan ve 
Farmers’ ib ol COM 154 U.S: 362) 
14 SCt 1047, 38 L. ed. 1014. 

Ala. —Railroad Commn.-v. Alabama | 
Northern R. Co., 182 Ala. 357, 62 S 749. 

Ark.—-St. Louis, ete., R. Co. v- Lew- 
is, 154 Ark. 478, 243 SW 63. 

Colo.—Peo. v. Colorado Title, etc.,. 
Co, 65 Colo. 472, 178 © 6: See Ohio 
Smelting, etc., Co. v. State Public Util- 
ities Commn., 68 Colo. 137, 147, 187 P 
1082 (“It is a legislative agent, with 
certain administrative duties’’). : 

Conn.—State v. New Haven, etc., R. 
Co., 43 Conn. 351. 

Ga. —Zuber v. Southern R. Co., 9 Ga. 
Anas 92 (LSE 9275 

Ill. — Palmyra Tel. Co. v. Modesto 
Tel. Co., 336 Ill..158, 167 NE 860; .Chi- 
cago, ete., Ria Ont. ‘Jones, 149 Til. 36155 
37 NE 347, 41 AmSR 278, 24 LRA 141. 

Ind.—In re Northwestern Indiana 
Tel. Co., 171 NE 65; State v. Lewis, 
187 Ind. 564, 1290 NE 129. 

Kan.—State v. Missouri Pac. R. Co., 
76 Kan. 467, 92 P 606. 

Ky. —Southern R. Co. v. Frankfort 
Distillery, 26 SW (2d) 1025. 

La.—Morgans, etc., R. Co. v. Rail-: 
road Commn., 109 La. 247, 38 S 214. 

Mich.—Pollitz v. State R. Commn., 
205 Mich. 549, 172 NW 6411; Michigan 
Cents RS Co. we State: R: Commn., 160 
Mich. 355, 125 NW 549. 

Minn. —State v. Great Northern R. 
Co., 100 Minn. 445, 111 NW 289, 10 


LRANS 250. 

Mo.—State v. Brown, 19 SW (2d). 
484; State v. Becker, 290 Mo. 560, 235 
Sw LOW WISUSK ive Atkinson, 268 Mo. 
109, 186 SW 703. 

Mont. —State v. Boyle, 62 Mont. 97, 
ge Ones 

. Y.—Peo. v. Straus, 186 App. Div. 
187, 174 NYS 868 [aff 226 N. Y. 704 
mem, 123 NE 884 mem]; Peo. v. Sec- 
ond Dist. Public Serv. Commn., 157 
App. Div. 156, 141 NYS 1018. 

N. C.—State v. Wilson, 121 N. C. 
425, 28 SE 554. 

Oh.—New York Cent. R. Co. v. State 
Public Utilities Commn., 115 Oh. St. 
493, 154 NE 797; New Bremen v. Pub- 
lic Utilities Commn., 103 Oh. St. .23,° 
132 NE 162 : 

Pa.—Com. v. Benn, 284 Pa. 421, 131° 
A 253; Andrews v. Public Serv. 
Commn., 88 Pa. Super. 306; Ensign v. 


Union Transfer Co., 88 Pa. Super. 26;. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 74-77] 


or determine facts, upon which the laws then oper- 


ate.” 
[§ 75] D. Commissioners**—1. 


-accordance with the rules relating to officers gener- 
ally,’* the eligibility of one to be a member of a pub- 
lic utility commission depends ‘upon the provisions 
of the statute by which the commission is created,*® 
the legislature having authority to prescribe the 

Under a statute pro- 
hibiting commissioners from owning stock or bonds 
of, or having a pecuniary interest in, a utility which 
the commission has power to regulate,7" any such 
ownership or interest disqualifies one to act as com- 
missioner,’® but ownership by a commissioner of 
stock in a corporation not subject to the commission’s 
control, holding stock of a corporation over which 
the commission has regulatory powers, does not dis- 

A statute rendering ineligible one 

“Interested” in the public utility subject to 

regulation by the commission refers only to such an 

interest as would prevent him from being indifferent 


qualifications for the office.7® 


qualify him.’® 
who is 


Pottsville Watér Co. v. Public Serv. 
Commn., 78 Pa. Super. 67; Pottsville 
Water Co. v. Public Serv. Commn., 78 
Pa. Super. 56; Passyunk Ave. Busi- 
ness Men’s Assoc. v. Public Serv. 


Commn., 73 Pa. Super. 242; Bethle- 
hem City Water Co. v. Public Serv. 
Commn., 70 Pa. Super. 499; Cambria 


Steel Co. v. Johnstown Fuel Supply 
Co., 70 Pa. Super. 464; Franke. v. 
Johnstown Fuel Supply Co., 70 Pa. 
Super. 446; Com. v. Washington Tp., 
10 Pa. Dist. & Co. 687. 
S. D.—Chicago, etc., R. Co. v. Dough- 
erty, 39 S. D. 147, 163 NW 715. 
ex.—Gulf, etc., R. Co. v. State, 56 
Tex, Civ. A. 353,120 SW 1028. 
Vt—Newport Center v. Niles, 146 


A 71; West Rutland v. Rutland Loos 
etc., Co., QGP ViE se aonaho Ll aA. Do's Bes- 
sette v. Goddard, 87 Vt. 77, 88 A 1; 
Sabre v. Rutland R. Co., 86 Vt. 347, 
85 A 598, AnnCas1915C 1269. 

W. Va.—Baltimore, etc., R. Co 
Public Serv. Commn., 81 W. Va. iBT, 


94 SE 545, LRA1918D 268. 

Wis.—Chippewa Power Co. v. Rail- 
road Commn., 188 Wis. 246, 205 NW 
900; Madison R. Co. v. State R. 
Commn., 184 Wis. 164, 198 NW 278; 
Waukesha Gas, etc., Co. v. State R. 
Commn., 181 Wis. 281, 194 NW 846. 

Ont.—Toronto R. Co. v. Toronto, 15 
OntWN 244. 

See Natatorium Co. v. Erb, 34 Ida. 
209, 216, 200 P 348 (holding that the 
commission is “an arm of the legis- 
lative authority’’). 

72. Peo. v. Colorado Title, etc., Co., 
65 Colo. 472, 178 P 6; State v. Public 
Serv. Commn., 277 Mo. 175, 210 SW 
386; Atchison, etc., R. Co. v. State 
Public Serv.°:Commn., (Mo.) 192 SW 
460; Bessette v. Goddard, 87 Vt. 77, 
88 A 1; Sabre v. Rutland R. Co., 86 
Vt. 347, 85 Cal. 693, AnnCas1915C 1269; 
Chippewa Power Co. v. Railroad 
Commn., 188 Wis. 246, 205 NW 900; 
Wisconsin- Minnesota Light, etc., Co. 
v. State R. Commn., 183 Wis. 96, aot 


NW 359; Waukesha Gas, etc., Co 
State R. Commn., 181 Wis. 281, 194 
NW 846. 


Powers and functions of commis- 
sion see infra §§ 78-99. 

73. As state officers see supra § 
74 text and notes 68, 69. 

Railroad commissioners see Rail- 


roads § 77. 


74. See Officers §§ 32-62. 

75. See statutory provisions. 

76. State v. Wilson, 121 N. C. 425, 
28 SE 554. 

77. See statutory provisions. 


[a] Prohibition effective notwith- 
standing amendment extending pow- 
ers of commission.—A provision in 
the statute creating a railroad com- 
mission that no person owning stocks 
or bonds of any railroad or transpor- 
tation company shall serve as com- 


PUBLIC UTILITIES 


[oi Crd P85 


and impartial in the performance of his duty,®° and 


whether or not a particular interest is sufficient to 


Eligibility. In 


missioner is to be treated as incor- 
porated in an amendment extending 
the powers of the commission to 
street railroads, since after amend- 
ment the statutes are to be read to- 
gether and as one act, and the qualifi- 
cations prescribed in the original act 
still ohtain. Memphis v. Enloe, 141 


78. State v. Jones, 15 Ariz. 215, 137 
P 544 (semble). 

79. State v. Jones, supra. 

80. In re Opinion of Justices, 75 
N. H. 613, 72 A 754. 

81. In re Opinion of Justices, su- 
pra. See Southern Pace. Co. v. Cal- 
ifornia R. Comrs., 78 Fed. 236 (hold- 
ing that the interest of one of the 
commissioners as a shipper of grain 
will not invalidate a rate regulation 
which was adopted by a unanimous 


Tenn. 618, 214 SW 71. 


vote). 

82. State v. Nye, 148 Wis. 659, 135 
NW 126. 

838. N. Y.—McAneny v. New York 


Bd. of Estimate, etc., 232 N. Y. 377, 


134 NE 187. 

i ~ Sullivan, 81 Oh. St. .79; 
90 NE 146, 26 LRANS 514, 18 AnnCas 
139; State v. Morris, 11 Oh. Cir. Ct. N. 
S410 tpOhe Cirmety 119° 

Pa.—Com, v. Stewart, 286 Pa. 511, 
134 A 392. i 
panouey Saves v. Pickard, 14 Lea 

Wis.—State v. Nye, 148 Wis. 659, 
135 NW 126. 

[a] Appointment by governor as 
agent of legislature.—Under a stat- 
ute providing for the appointment of 
commissioners by the governor, he 
acts, in making such appointment, 
merely as the agent of the legislature. 


xa v. Stewart, 286 Pa. 511, 134’A 
84. Gray v. McLendon, 134 Ga. 224, 


67 SE 859; State v. Mitchell, 50 Kan. 
289, 33 P 104, 20 LRA 306; Eddy v. 
Kincaid! "28 Or, 537, 42 Py 156; 655); 
Burke - Ne Burkhart, 42 S. D. 604, 176 


NW 74 

85. Site v. Hall, 103 Nebr. 17, 170 
NW 173. 

[a] Bond.—In the absence of any 


constitutional or statutory provision 
requiring it, a commissioner need not 
give an official bond. State v. Hall, 
103 Nebr. 17, 170 NW 173. 

86. Bennett v. State Public Serv. 
Commn., 160 Ga. 189, 127 SE 612. 

87. Colorado, ete., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506; 
Kendall v. Peo., 53 Colo. 100, 125 P 
586; Wddy v. Kincaid, 28 Or. 537, 41 
P 156, 655; Com. v. Stewart, 286 Pa. 
51d; 134 A 392. 

83. Gray v. McLendon, 134 Ga. 224, 
67 SE 859; State v. Wilson, 121° N.C: 
425, 28 SE 554. 

89. Ga.—Gray v. McLendon, 134 
Ga. 224, 67 SH 859. 


cause disqualification is to be determined as a ques- 
tion of fact in each ease.*? 

[§ 76] 2. Selection, 
The nomination,®? appointment®* or eleetion,®* and 
qualification®® of members of a publi¢ utility com- 
mission, the commencement®® and duration or ex- 
piration®’’? of their terms of office, their suspension®* 
or removal’® from office, and the filling of vacan- 
cies,°° are governed by the rules applicable to public 
officers generally.?4 ; 

[§ 77] 3. Compensation and Expenses.°? 
compensation of public utility commissioners, and 
the payment of expenses incurred in the performance 
of their duties, necessarily depend upon the statu- 
tory provisions governing the commission.®* 
a statute allowing the commissioners a fixed daily 
sum for their services, they are entitled to an allow- 
ance for the time necessarily spent in going to and 
from the place of their appointment;°* and under 


Qualification, and Tenure. 


The 


Under 


Kan.—State v. Mitchell, 50 Kan. 289, 
33 P 104, 20 LRA 306. 

N. J.—McCran v. Gaul, 96 N. J. L: 
165, 112 A 603. [aff 95 N. AL UE OBE E 
112) A’ 341]. 

N. C.—State v. Wilson, 121 N. Cy 
425, 28 SE 554. 

Pa—Com. v. Benn, 284 Pa. 421, 131 


A, 253. 
90. Kendall v. Peo., 53 Colo. 100, 


125 P 586; Matter of Filling of Va- 


cancies by Governor, 28 R. I. 602, 67 
A 802. y 
91. See Officers §§ 63-211. 


Commissioners as public officers see 
supra § 74. 

92. Fees see infra § 100 

Of officers generally see Officers §§ 
233-286. 

93. See statutory provisions. 

{a]. In Maryland Const. art 15 § 1, 
providing that no person holding any 
office created by, or-existing under, 
the constitution or laws of the state 
shall receive more than three thou- 
sand dollars a year as compensation 
for the discharge of his official du- 
ties, applies only to officers compen- 
sated by fees, and does not render 
invalid a statute creating a public 
service commission and providing for 
payment of an annual salary exceed- 
ing three thousand dollars to the com- 
missioners. Thrift v. Laird, 125 Md. 
55, 938 A 449 [writ of error dism 241 
U.S. 691 mem, 36 SCt 554 mem, 60 L. 
ed. 1238 mem]. 

[b] In Tennessee, under a statute 
providing that the railroad commis- 
sioners Shall receive a salary of two 
thousand dollars each, to be paid as 
the salaries of other state officers 
“unless restrained by law from the 
performance of their duties,’ their 
Salaries did not cease upon the suing 
out of temporary injunctions at the 
instance of several railroad companies 
from performing their duties as far 
as those companies are concerned, 
which injunctions had ‘never been 
made perpetual by final decrees. Sav- 
age v. Pickard, 14 Lea 46. 

[ec] Stationery and supplies.—Un- 
der a statute providing that all sal- 
aries and expenses of the commission 
shall be paid out of funds provided 
for by the act, and that all books and 
stationery needed for the use of the 
commission shall be paid for in the 
Same manner as other expenses are 
paid, the cost of printing, books, rec- 
ords, and stationery for the commis- 
sion should be paid out of the funds 
appropriated to pay the commission’s 
expenses and not out of the funds ap- 
propriated to the secretary of state 
for the expenses of all the other de- 
partments of the _ state. Stafe v. 
Roach, 256 Mo. 669, 165 SW 703. 
agar State v. Howard, 83 Vt. 6, 74 A 


36 [51 C.J.]J 


a statute allowing them their “necessary” expenses, 
the propriety of particular expenses is a matter with- 
in the discretion of the state auditor,®*> whose de- 
termination thereof, properly made, is binding on 
Such a statute does not entitle a com- 
missioner to traveling expenses between his home 
Where the commission has 
jurisdiction over utilities in a particular city, a stat- 
ute requiring the salaries and expenses of the com- 
missioners to be paid by such city is constitutional ;°§ 


the state.°® 


and the state capital.®* 


95. State v. Howard, supra. 

96. State v. Howard, supra. 

97. In re State R. Commn., 35 Pa. 
Co. 447. 

98. Matter of McAneny, 198 App. 
Div. 205; 190 NYS 92 [aff 232 N.Y. 377, 
134 NE 187]. 

99. Charlotte, etc., R. Co. v. Gibbes, 
LAZO Ss SSO! 2 SC 255, eso 1s, ede 
1051; Columbia, ete., R. Co. v. Gibbes, 
24S. C. 60. 

1. Judicial, legislative, and execu- 
tive powers see infra § 79. 

2. See supra § 69. 

8. Cal.—Motor Transit Co. v. State 
R. Commn., 189 Cal. 573, 209 P 586. 

Wla.—State v. Louisville, ete, R. 
€o., 62) Pla. 315, 57 S 175. 

Ill.—Chicago R. Co. v.. Commerce 
Commn., 336 Ill. 51, 167 NE 840; State 
Public Utilities Commn. v. Illinois 
Cent. R. Co., 274 Ill. 36, 1138 NE 162. 

Ind.—Wabash R. Co. v. State R. 
Commn., 176 Ind. 428, 95 NE 673. 

Mich.—Taylor v. State Public Utili- 
ties Commn., 217 Mich. 400, 186 NW 
485. 

Mo.—-State v. Public Serv. Commn., 
277 Mo. 175,.210 SW _ 386; State v. 
Public Serv. Commn., 272 Mo. 645, 199 
Sw 999. 

N. Y.—Hudson Valley R. Co. v. 
United Transp. Co., 127 Misc. 841, 217 
NYS 614. 

Oh.—Cleveland Provision Co. v. 
Publie Utilities Commn., 104 Oh. St. 
253, 135 NE 612, 23 ALR 404; New 
Bremen v. Public Utilities Commn., 
103 Oh. St. 23, 1832 NE 162; Cincin- 
nati v. State Public Utilities Commn., 
96 Oh. St. 270, 117 NE 381. 

Pa.—Com. v. Benn, 284 Pa. 421, 131 
A: 253. 

Tex.—Gulf, etc., R. Co. v. State, 56 
Tex, iGiv., Aj esos, £20! SW L028: 

Va.—Portsmouth v. Virginia R., 
ete.,, Co. d4i Va. 54, 126 (S362, 39 
ALR 1510. 

Wash.—Northern Pac, R. Co. v. 
Denney, 285 P 452. 

fa] “The Commission has no in- 
herent power, but all of its powers are 
derivative and must be based either 
on the Constitution, or upon statutes 
passed pursuant’ thereto.” Ports- 
mouth v. Virginia R., ete., Co.. 141 
Va. 54, 61, 126 SE 362, 39 ALR 1510. 
To same effect Taylor v. Michigan 
Public Utilities Commn., 217 Mich. 
400, 186 NW 485. 


4 Ala—Alabama Great Southern 
R. Co. v. Alabama Public Serv. 
Commn., 210 Ala. 151, 97 S 226; Ala- 


bama Public Serv. Commn. y. Louis- 
ville, etc., R. Co., 206 Ala. 326, 89 S 
524; State v. Nashville, etc., R. Co., 39 
S 984; Nashville, etc., R. Co. v. State, 
137 Ala. 439, 34 S 401. 

Fla.—State v. Burr, 79 Fla. 290, 84 
S 61; State v. Jacksonville Terminal 
Co., 71 Fla. 295, 71 S 474; State v. 
Southern Tel., etc., Co., 65 Fla. 270, 61 
S 506; State v. Louisville, ete, R. 
Co., 162. Fla. 315,.57°S 175. 

Tll—Cleveland, etc., R. Co. v. Com- 
merce Commn., 315 Ill. 461, 146 NE 
606, 54 ALR 45. 

Ind.—New. York Cent. R. Co. v. 
State Public Serv. Commn., 191 Ind. 
627, 1384 NE 282; State v. Vandalia 
yekke, CO.,, 183 sind. 49° 108. Ni) 975 Swale 

bash R. Co. v. State R. Commn., 176 
Ind. 428, 95 NE 673. 

Towa.-State v. Mason City, etc., R. 
Co., 85 Iowa 516, 52 NW 490. 
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Kan.—State v. Missouri Pac. R. Co., 
76 Kan. 467, 92 P 606. 

La.—Richland Gas Co., Inc. v. Hale, 
125 S 130; Western Union Tel. Co. v. 
State R. Commn., 120 La. ‘758, 45 S 
598; Railroad Commission v. Kansas 
City Southern R. Co., 111 La. 133, 35S 
487; Morgan’s Louisiana, etc., R., etc., 
Co. v. Railroad Commn., 109 La. 247, 
33°S 214. 

Me.—S. D. Warren Co. v. Maine 
CentER sComwd 26> Men23 3b AcsoiziGr 

Md.—Electric Public Utilities Co. 
v. Public Serv. Commn., 154 Md. 445, 
140 A 840; Benson v. Public Serv. 
Commn., 141 Md. 398, 118 A 852; Penn- 
sylvania Re Conive Towers, 126 Ma. 59, 
94 A 330, AnnCas1917B 1144 {aff 245 
USS. 6; 38 SCt 2, 62. Li. ed. 117]. 

Mass.—Providence, etce., R. Co. v. 
Norwich, etc., R. Co., 138 Mass. 277. 


Mich.—Grand Rapids, ete., R. Co. v. 
State R. Commn., 183 Mich. 383, 150 
NW 154. 


ss. a azoo, .ete., R. Co., 
87 Miss. 679, 40 S 263. 
Rng ep acoes v. Brown, 19 SW (2d) 
484, 

Mont.—State v. Boyle, 62 Mont. 97, 
204 P 3878. 

Nebr.—State v. Fremont, 
Co., 


Gtenjault: 

23 Nebr. 117, 36 NW _ 305;) State 

v. Fremont, etc., R. Co., 22 Nebr. 313, 
35 NW 118. 

N. H.—Merrill v. Boston, etc., R. 
Co., 63 N. Hi. 259; Bastern R. Co. v. 
Concord, ete; Ri Co;, 47 Neo 1038" 

N. Y.—Continental Guaranty Corp. 
v. Craig, 240 N. Y. 354, 148 NE 548; 
Peo. v. Second Dist. Public Serv. 
Commn., 224 N. Y. 156, 120 NE 132; 
Peo. v. Willcox, 200 N. Y. 423, 94 NE 
212; Peo. v. Straus. 186 App. Div. 787, 
174 NYS 868 [aff 226 N. Y. 704 mem, 
123 NE 884 mem]; Peo. v. Public 
Serv. Commn., 171 App. Div. 810, 157 
NYS 703; Peo. v. Liberty Light, etce., 
Co., 121 Misc. 424, 201 NYS°302; Pub- 
lic Serv. Commn. v. Pavilion Natural 
Gas, Co., 111 Mise. 692, 182) NYS) 55 
[rev on other grounds 195 App. Div. 
534, 187 NYS 363 (rev 232 N. Y. 146) 
133 NE 427)]. 

N. C.—Corporation Comrs. vy. Sea- 
board Air Line R. Co., 140 N.C. 239, 52 
SE 941; Corporation Commn. vy. At- 
Jantic Coast Line R. Co., 139 N. C. 126, 
51 SE 798; Atlantic Express Co. v. 
Wilmington, etc., R. Co., 111 N. C. 463. 
16 SE 3938, 32 AmSR 805, 18 LRA 3938. 

N. D.—Otter Tail Power Co. v. 
Clark, 229 NW 915; State v. Chicago, 
etc., R. Co., 46 N. D. 318, 179 NW 378 

Oh.—State v. Thomas, 121 Oh. St. 
450, 169 NE 454; New York Cent. R. 
Co. v. State Public Utilities Commn., 
115 Oh. St. 493, 154 NE 797; Franklin 
County v. Public Utilities Commn., 107 
Oh. St. 442, 140 NE 87, 20 ALR 429; 
New Bremen vy. Public’ Utilities 
Commn., 103 Oh. St. 28, 122 NE 162; 
Cincinnati v. State Public Utilities 
Commn., 96 Oh. St.270,. 117 NE 381; 
State R. Commn. v. Ann Arbor R. Co., 
L2Oh pp CiraCtNiwon el auode® bn@as 
Ct. 337 [aff 83 Oh. St. 476 mem, 94 NE 
1113 mem]. 

Okl.—Bromide Crushed Rock Co. v. 
Doles Bros. Co., 121 Okl. 40, 247 P 74. 

Or.—Railroad Comrs. v. Oregon R., 
ete... Co., 1%, Or. 66, AEP 1025028 RA 
LO 5. 

Pa.—Com. v. Benn, 284 Pa. 421, 131 
A 253; Swarthmore v. Public Serv. 
Commn., 277 Pa. 472, 121 A 488 [aff 80 


& we Oras 4 
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[§§ 77-78 


and a statute providing that such expenses shall be 
borne by the utilities within the commission’s control 
is not unconstitutional as a deprivation of: property 
without due process.°? 

[§ 78] E. Powers and Functions'—1. In General. 
A public utility commission, being unknown to the 
common law,” derives its authority wholly from con- 
stitutional or statutory provisions,® and it possesses 
only such powers as are thereby conferred,* express- 
ly, according to some authorities,® 


or, as it has been 


Pa. Super. 99]; Ensign v. Union 
Transfer Co., 88 Pa. Super. 26; Cam- 
bria Steel Co. v. Johnstown Fuel Sup- 
ply Co., 70 Pa. Super. 464; Franke v. 
Johnstown Fuel Supply Co., 70 Pa. 


Super. 446. 


S. C.—Railroad Comrs. v. Columbia, 
ete., R. Co:, 26°S.C. 353, 2 SH 127: 
Yex.—International, ete., R. Co. v. 
Railroad Comrs., 99 Tex. 332, 89 SW 
961 [aff (Civ. A.) 86 SW 16]. 
Va.—Louisville, ete., R. Co. v. Inter- 
state R. Co., 107 Va. 225, 57 SE 654. 
Wis. —Chippewa Power Co. v. Rail- 
road Commn., 188 Wis. 246, 205 NW 
900; Union Indemn. Co. v. State R. 
Commn., 187 Wis. 528, 205 NW 492; 
Wisconsin-Minnesota Light, ete., Co. 
v. State R. Commn., 183 Wis. 96, 197 
NW 359; Monroe v. Railroad Commn., 
170 Wis. 180, 174 NW 450. 
Eng.—Didcot, etc., R. Co. v. Great 
Western R. Co., [1897] 1 Q. B. 88; Reg. 
v. Railway: Comrs., 22 -Q.B: D: 6425 
Reg. v. Midland R. Co., 19 Q. B. D. 540; 
South Eastern R. Co. v. Railway 
Comrs., 6 Q. B. D. 586; Great West- 
ern R. Co. v. Waterford, etc., R. Co., 
17 Ch. D. 493; Toomer v. London, ete., 
R. Co., 2 Ex. D. 450; Cowan v. North 
British R), Col) WukGCtarsess>) 16 line 
Great Western R. Co. v. Halesowen | 
R. Co.) 52 tS. Qo B13) Pidcockvs 
Manchester, etc., R. Co., 9 R. & Can. 
Tr. Cas. 45; Solway Junction R. Co. 
v. Caledonian R. Co., 8 R. & Can. Tr. 
Cases 
Can.-—Hamilton v. Toronto, etc., R. 
Co., 50 Can. S.C. 128; Canadian North- 
ern R. Co. v. Robinson, oa, Can SziCs 
541; Slocan Dist. Ba. of Trade v. 
Canadian. Pace R.,. 27, CankiGas, 2919. 
In re Section Men, 12 CanRCas 375. 
Ont.—Grand Trunk R. Co. v. Toron- 
to, 32 Ont. - 
And see cases infra notes 5-7. 
Construction of constitutional and 
statutory provisions see supra § 71. 
5. Fla.—Atlantic Coast Line R. Co. 
v. State, 73 Fla. 609, 74 S 595. 
Ga.—State R. Commn. v. Macon R., 
etc.. Co., 151 Ga. 256,106 Sm 282: 
Ill.—Chicago R. Co. v. Commerce 
Commn., 336 Ill. 51, 167 NE 840; State 
Public Utilities Commn. y. Illinois 
Cent. R. Co., 274 Tll. 36, 113 NE 162. 
La.—Richland Gas Co., Ineshv., Staley 


125 S 130; Western Union Tel. Co. v. 
Beate, R. Commn., 120 La. 758, 45 S 
598. 


Md.—Port Deposit v. Public Serv. 
Commn., 155 Md. 124, 141 A 517; Pub- 
lic Serv. Commn, v. Philadelphia, ete 
R. Co., 155 Md. 104, 141 A 509. 

Mo.-—State v. Public’ Serv. Co., 316 
Mo. 233, 289 SW 785; State v. State 
Public Serv. Commn., 308 Mo. 359, 272 
SW 957; State v. Sfate Public Serv. 


Commn., 301 Mo. 179, 257°SW 462% 
State Public Serv. Commn. Vv. St. 
Louis-San Francisco R. Co., 301 Mo. 


157, 256 SW .226; State v. Public 
Serv. Commn., 270 Mo. 429, 192 SW 
958, 198 SW 872. 

Oh.—Washington y. State Public 
Utilities Commn., 99 Oh. St. 70, 124 
NE 46. ; 

Or.—State v. Corvallis, ete., R. Co., 
59 Or. 450, 117 P 980 

Vt. —Newport Center v. Niles, 146 
A 71; West Rutland v. Rutland 13 
ete., Co., DSI Vite. olen Lee Aee Sis 

Va.—Norfolk, etc., R.inCo.e Vv. Coma, 
143 Va. 106, 129 SH 324. 

Re Cox 


Wash. —Northern Pac. Vs 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 78] 


held, by necessary® or fair? implication, and such 
incidental powers as may be requisite to carry out 
Accordingly, neither convenience, 
expediency, nor necessity can be considered in deter- 
mining whether the commission has power to per- 
form a particular act;® and jurisdiction to perform 
an act not authorized by statute cannot be conferred 
upon the commission by consent or agreement,?® nor 
can the commission assume jurisdiction over an enter- 
prise or appliance simply because it is in quasi-pub- 
lic service, where such jurisdiction is not given it by 
Furthermore, nothing will be presumed 
in favor of the commission’s jurisdiction,?? but it 


those granted.® 


statute.?1 


Denney, 285 P 452. 

. See Electric Public Utilities Co. v. 

Public Serv. Commn., 154 Md. 445, 140 
‘A 840; Illinois Cent. R= Conwv. State 
R. Commn., 143 Miss. 805, 109 S 868 
(in both of which it was said that the 
commission has no implied power). 

Compare Passaic Cons. Water Co. 
v. Public Utility Comrs., (Sup.) 139 
A 324, 326 [aff 104 N. J. L. 666 mem, 
141 A 921 mem] (where it was said: 
“The presumption is that the power 
of regulation conferred does not ex- 
tend beyond the express terms of the 
grant’). 

6. La.—Richland Gas Co., Ine. v. 
Hale, 125 S 180; Western Union Tel. 
Eines State R. Commn., 120 La. 758, 45 

Mont.—-Chicago, etc., R. Co. v. State 
R. Comrs., 76 Mont. 305, 247 P 162. 

N. Y.—Peo. v. Public Serv. Commn., 
223 N. Y. 373, 119 NE 848; New York 
v. Prendergast, 202 App. Div. 308, 195 
NYS 815; Hudson Valley R. Co. v. 
United Transp. Co., 127 Misc. 841, 217 
NYS 614. 

Okl1.—Smith v. State Corp. Commn., 
101 Okl, 254, 225 P 708; Tulsa v. State 
Corp. Commn., 96 Okl. 180, 221 P 1000; 
Southern Oil Corp. v. Yale Natural 
Gas Co., 89 Oki. 121, 214 P 131; Plant- 
ers’ Cotton, etc., Co. v. West Bros., 82 
Okl. 145, 198 P 855; Oklahoma City 
v. State Corp. Commn.., 80 Okl. 194, 195 
P 498; Atchison, etc., R. Co. v. State 
Corp. Commn., 68 Okl. 1, 170 P 1156. 

Pa.—Swarthmore v. Public Serv. 
Commn., 277 Pa. 472, 121 A 488 [aff 80 
Pa. Super. 99] (semble). 

Wis.—Chippewa Power Co. v. Rail- 
road Commn., 188 Wis. 246, 205 NW 
900 (semble). 

[a] Power not to be extended by 
unnecessary implication.—Powers 
given to a commission should not be 
extended by construction or by. un- 
necessary implication. Peo. v. Will- 
cox, 200 N. Y. 423, 94 NE 212; New 
York v. Prendergast, 202 App. Div. 
308, 195 NYS 815; Hudson Valley R. 
Co. v. United Transp. Co., 127 Misc. 
841, 217 NYS 614. 

7. Fla.—State v. Western Union 
Tel. Co., 96 Fla. 392, 118 S 478; State 
v. Jacksonville Terminal Co., 90 Fla. 
721, 106 S 576; State v. Burr, 79 Fla. 
290, 84 S 61; Atlantic Coast Line R. 
Co. Vv. state, 73 Ela. 609, 74 S595; 
State v. Louisville, ete., R. Co., 62 
Pawel, oe 9.1705 State v. Atlantic 
Coast Line R. Co., 60 Fla. 465, 54 S 
394; State v. Louisville, etc., R. Co., 
57 Fla. 526, 49 S 39; State v. Atlantic 
Coast Line R. Co., 56 Fla. 617, 47 S 
969, 32 LRANS 639. 

Ga.—Zuber v. Southern R. Como 
Ga. A. 539, 71 SE 937. 

Ky. —Louisville, ClCr renee COW Ve 
Com., 190 Ky. 78, 226 SW 113. 

La.—Richland Gas Co., Inc. v. Hale, 
125 S 130; Western Union Tel. Co. 
es State R. Comman., 120 La. 758, 45 S 


NG H.—Boston, ete., R. Co.’s Pet., 82 
WW. H. 116, 129 A 880. 

Va.—Portsmouth  v. Virginia R., 
ete, Co, 141 Va. 54, 126 Sh 362, 39 
ALR 1510. 

8 U. S.—Backus-Brooks Co. Vv. 
Northern Pac. R. Co., 21 F. (2d) 4 
{certiorari den 275 U. S. 562 mem, 48 


PUBLIC UTILITIES 


Sct 120 mem, 72 L. ed. 427 mem]. ) 

Kan.—State v. Kansas Postal Tel., 
ete., Co., 96 Kan. 298, 150 P 544. 

Md.—Port Deposit v. Public Serv. 
Commn., 155 Md. 124, 141 A 517; Pub- 
lic Serv. Commn. v. Philadelphia, etc., 
R. Co., 155 Md. 104, 141 A 509. 

Mo.—State v. State Public Serv. 
Commn., 308 Mo. 359, 272 SW 957; 
State v. State Public Serv. Commn., 
301 Mo. 179, 257 SW 462; State Public 
Serv. Commn. v. St. Louis-San Fran- 
eisco R. Co!, 301 Mo. 157, 256 SW 226. 

N. Y.—Peéo. v. Public Serv. Commn., 
224 N. Y. 156, 120 NE 132. 

Pa.—Coplay Cement Mfg. Co. v. 
Public Serv. Commn., 271 Pa. 58, 114 
A 649, 16 ALR 1214. 

Vt. _~-Newport Centre v. Niles, 146 A 
71; West Rutland v. Rutland R., etc., 
Co., 98 Vt. 379, 127 A 883. 

Va. —Portsmouth ° v. Virginia R., 
etc., Co., 141 Va. 54, 126 SE 362, 39 
ALR 1510. zn 


Wash.—Northern Pac. 

ona Statentve Public Serv. 
Commn., 301 Mo. 179, 257 SW 462. 

10. Cal. Marin Municipal Water 
Dist. v. North Coast Water Co., 178 
Cale 374 vise, Mads seaveG Bluff v. 
Southern Pac. Co., 44 Cal. A. 667, 187 
P 152. 

Ind.—In re Northwestern Indiana 
Tel. Co.. 171 NE 65. 

Mich.—Pollitz v. State R. Commn., 
205 Mich. 549, 172 NW 611. 

Oh.—Great Lakes Stages v. Public 
Utilities Commn., 120 Oh. St. 491, 166 
NE 404. 

Wis.—Union Indemn. Co. v. State 
R. Commn., 187 Wis. 528, 205 NW 492. 
+ But see New York Cent. R. Co. v. 
Public Serv. Comrs., 234 Mass. 133, 
125 NE 176 (holding that the commis- 
sion did not exceed its jurisdiction in 
making an order retroactive where 
the parties agreed that it should be 


so). 

[a] Rule applied.—Under a stat- 
ute providing that no utility shall be 
required to apply to the commission 
for authority to issue securities the 
proceeds of which are to be used or 
expended outside the state, but that 
all other securities issued without the 
consent of the commission shall be 
void, the commission has no power to 
compel a utility to obtain permission 
to issue securities for a use outside 
the state, and accordingly a utility by 
voluntary application to the commis- 
sion cannot authorize or compel it to 
pass upon such an issue. Great Lakes 
Stages v. Public Utilities Commn., 120 
Oh. St. 491, 166 NE 404. 

{b] Waiver of lack of jurisdiction 
ineffective.—In view of the rule that 
jurisdiction cannot be conferred up- 
on the commission by consent, it fol- 
lows that the parties cannot make an 
effective waiver of a lack of such ju- 
risdiction. Marin Municipal Water 
Dist. v. North Coast Water Co., 178 
Cal. 324, 173 P 473. 

11. Peo. v. Public Serv. Commn., 
171 App. Div. 810, 157 NYS 703. 

12. State v. Atlantic Coast Line R. 
Co., 56 Fla: 617, 47 S 969, 32 LRANS 
639; Benson v. Public Serv. Commn., 
141 Md. 398, 118 A 852; Hudson Val- 
ley R. Co. v. United Transp. Comel2i 
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must affirmatively appear,?? and the attempted exer- 
cise of jurisdiction does not imply the existence of 
facts necessary to confer it.14 
of the existence in the commission of any particular 
power should ordinarily be resolved against its exer- 
cise of the power.*® 

The question of jurisdiction vel non may ordi- 
narily be raised at any stage of the proceedings,!°% 
and is determined, not by the relief applied for, but 
by that granted. 16 

As to matters over which it has no jurisdiction 
the commission may be restrained from acting.1? 
Such matters must be tried out in the courts.*8 


Any reasonable doubt 


Mise. 841, 217 NYS 614; Newport 
Center v. Niles, (Vt.) 146 A 71; Say- 
ers v. Montpelier, etc., R. Co., 90 Vt. 
201, 97 A 660, AnnCas1918B 10505 
Colonial Power, etc., Co. v. Creaser, 
87 Vt. 457, 89 A 472; Bessette v. God- 
dard, 87 Vt. 77, 88 A 1. See State v 
Jacksonville Terminal Co., 71 Fla. 
295, 71 S 474 (holding the provisions 
of Acts [1913] e 6527 § 3 subd 13, 
that every order made by the commis- 
sion shall be deemed to be within its 
jurisdiction and to be reasonable and 
just and that all presumptions shall 
be in favor of the commission’s ac- 
tion and all doubts as to its jurisdic- 
tion resolved in its favor, have no ap- 
plication except where the jurisdic- 
tion appears from the terms of the 
statute or by fair intendment there- 
from). 

Presumption as to orders and find- 
ee of commission see infra §§ 112, 

13. Fla.—sState v. Western Union 
Mel. Co. 96 Klay 392) 1188S 479 

Mich Taylor v. State Public Util- 
ee Commn., 217 Mich. 400, 186 NW 

N. Y—Hudson Valley R. Co. 
Cees pee: Co., 127 Misc. 841, 217 

Pa.—Swarthmore y. Public Serv. 
Commn., 277 Pa. 472, 121 AWv488 Wate 
80 Pa. Super. OSE 

Vt.—Colonial Power, etc., Co. v. 
Creaser, 87 Vt. 457, 89 A 472: Bes- 
sette v. Goddard, 87 Vt. 77, 88 Aw 

14. Hudson Valley R. Co. v. United 
Transp. Co., 127 Mise. 841, 217 NYS 
614; Bessette v. Goddard, "87 Vt. ffi 
SouANI 

15. Backus-Brooks Co. v. Northern 
Pac. R. Co., 21 F. (2d) 4 [certiorari 
den 275 U. S. 562 mem, 48 SCt 120 
mem, 72 L. ed. 427 mem]; State v. At- 
lentic Coast Line R. Co., 56 Fla. 617, 
47 S 969, 32 LRANS 639; State v. 
Boyle, 62 Mont, 97, 204 P 378. But see 
State v. Burr, 79 Fla. 290, 84 S 61 
(where it was said that the rule stat- 
ed in the text was changed by Comp. 
L. [1914] § 2893, which provides that 
all doubts as to the jurisdiction and 
powers of the commissioners shall be 
resolved in their favor). 

Peder hc of statutes see supra § 


1514. In re Northern Indiana Tel. 
Coy (tna.) 171 NE 65 

16. Oklahoma Gas, etc., Co. 
Oklahoma Natural Gas Co., 85 Okl. 25, 
205 P 768; Atchison, ete., Ra Col ve 
State, 47 Ok]. 645, 150 P 108; St. Lou- 
is, etc., R. Co. v. Miller, ak Okl. 801, 
123 P 1047; St. Louis, ete., BU COn ve 
Williams, 25 Ol. 662, 107 P 428. See 
Peo. y. First Dist. Public Serv. 
Commn., 104 Mise. 306, 171 NYS 830 
[aff 186° App. Div. 888 mem, 172 NYS 
912 mem] (holding that the question 
is determined by the nature of the 
matter or proceeding and not by the 
order which the commission may be 
expected to make). 

17. Standard Oil Co. v. Louisiana 
Buel Serv. Commn., 154 La. 557, 97 

Prevention by courts of enforce- 
ment of commission's order see intra 
§§ 151-158. 

18. Ex p. Birmingham, 199 Ala. 9, 
74S 51. 
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[§ 79] 2, Nature and Extent'°—a. In General. 
Broadly speaking, the powers and funetions con- 
ferred by constitutional or statutory provisions?° 
upon a public utility commission extend to the pro- 
tection and enforcement of the rights and obliga- 
tions both of the utilities over which it is given au- 


meas Particular powers see infra §§ 
20. Constitution and statutes as 


source of power see supra § 78. 

21. Gulf, ete, R. Co. v. Louisiana 
Public Serv. Commn., 151 La. 635, 92 
$ 143; Portsmouth v. Public Utilities 
Commn., 108 Oh. St. 272, 140 NE 604; 
Natural Gas Co. v. Public Serv. 
ot Ne JOU W. -Vae 00; Ol oy) Lak By 

“We repudiate the suggestion .. . 
that it is the duty of the commission 
to protect only the public, unless the 
utility be considered also as an in- 
tegral part of the public; the commis- 
Sion acts in the interest of both.” 
Natural Gas Co. v. Public Service 
Commn., supra. 

Mode and manner of exercising 
powers see infra §§ 81-83. 

22. State v.. State Public Serv. 
Commn., 301 Mo. 179, 257 SW 462. 

Regulation by commission see in- 
fra §§ 84-94. 

23. Ala.—Ex p. Birmingham, 199 
Ala. 9, 74S 51. 

Ark.—St. Louis, etc., R. Co. v. Lew- 
is, 154 Ark. 478, 248 SW 63; Jones v. 
Cooper, 154 Ark. 308, 242 SW_ 550; 
Clear Creek Oil, ete., Co. v. Ft. Smith 
Spelter Co., 148 Ark. 260, 230 SW 897. 

Colo.—Peo. v. Colorado Title, etc., 
oz, 65 Colo. 4725:.1'78 Pb; 

Conn.—State v. New 
Cozr43,.Conn.0351, 

Ind.—State v. Lewis, 187 Ind. 564, 
120 NE 129; Chicago, ete., R. Co. v. 
State R. Commn., 38 Ind. A. 439, 78 NE 
338, 79 NE 520. 

Ky.—Southern R. Co. v. Frankfort 
Distillery, 26 SW (2d) 1025. F 

Mich.—Rapid R. Co. v. State Public 
Utilities Commn., 225 Mich. 425, 196 
NW 518. 

N. Y.—Peo. v. Railroad Comrs., 158 
N. Y. 421, 53 NE 163 [aff 32 App. Div. 
158, 52 NYS 901]; International R. 
Co. v. Rann, 104 Mise. 46, 171 NYS 
193 [aff 185 App. Div. 906 mem, 171 
NYS 1088 mem (aff 224 N. Y. 83, 120 
NE 153)]. . t 

Oh.—Helle v. State Public Utilities 
Commn., 118 Oh. St. 434, 161 NE 282; 
Ohio Utilities Co. v. Public Utilities 
Commn., 108 Oh. St. 143, 140 NE 497. 

Pa.—Com. v. Benn, 284 Pa. 421, 131 
A 253; Cambria Steel Co. v. Johns- 
town Fuel Supply Co., 70 Pa. Super. 
464; Franke v. Johnstown Fuel Sup- 
ply Co., 70 Pa. Super. 446; West Vir- 
ginia Pulp, ete., Co. v. Public Serv. 
Commn., 61 Pa. Super. 555. 

Tex.—Producers’ Refining Co. v. 
Missouri, ete., R. Co., (Commn. A.) 
13 SW (2d) 679 [aff (Civ. A.) 3 SW 
(2d) 489]; Aransas Harbor Terminal 
R. Co. v. Taber, (Commn. A.) 235 SW 
841 [rev (Civ. A.) 219 SW 860]; San 
Antonio; pete, a Re Co. vee states RR: 
Commn., (Civ. A.) 275 SW 261. 

Vt.—Bessette v. Goddard, 87 Vt. 77, 
88 A 1; Sabre v. Rutland R. Co., 86 Vt. 
347, 85 A 693, AnnCas1915C 1269. 

Compare Natatorium Co. v. Erb, 34 
Ida. 209, 200 P 348 (holding that the 
commission in determining its own 
jurisdiction to hear matters coming 
before it exercises a judicial function 
but not a judicial power). 

24. Ala.—Railroad Commn. y. -Ala- 
bama Northern R. Co., 182 Ala. 357, 
62S 749. 


Haven, etc., 


Fla.—Storrs v. Pensacola, ete., R. 
Co., 29 Fla. 617, 11 S 226. 
Ga.—Georgia R. Co. vy. Smith, 70 


Ga. 694; Zuber v. Southern R. Co., 9 
Ga. A. 5b39 TL SH 937. 

Tll.—Chicago, etc., R. Co. v. Jones, 
149 Ill. 361, 37 NE 247, 41 AmSR 278, 
24 LRA 141. 

Ind.—In re Northwestern Indiana 
Tel. Co.,.171 NE 65; State v. Lewis, 
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187 Ind. 564, 120 NE 129. 

La.—Whitehurst v. Texas, ete., R. 
Cos, 13197, 1389) bo Moa aes 

Mich.—Pollitz v. State R. Commn., 
205 Mich. 549, 172 NW 611; Michigan 
Cent. R. Co.. v. State R. Commn., 160 
Mich. 355, 125 NW 549. 

Mo.—State v. Becker, 290 Mo. 560, 
235 SW 1017. See Atchison, ete, R. 
Co. v. State Public Serv. Commn., 192 
SW 460, 462 (“The Public Service 
Commission is not a Legislature’). 

N. C.—Atlantic Express Co, v. Wil- 
mington, etc., R. Co., 111 N. C. 468, 16 
SE 393, 32 AmSR 305, 18 LRA 393. 

Pa.—Ensign v. Union Transfer Co., 
88 Pa. Super. 26. Compare Com. v. 
Benn, 284) Pa, 421) |) 137M AY 253% 1257 
(holding that the services performed 
by the commission are ‘‘predominant- 
ly legislative in character’’). 

Tex.—Gulf, ete., R. Co. v. State, 56 
Tex. Civ. A. 353, 120 SW 1028. 

Wis.—Chippewa Power Co. v. Rail- 
road Commn., 188 Wis. 246, 205 NW 
900; Madison R. Co. v. State R. 
Commn., 184 Wis. 164, 198 NW 278. 

Compare Sabre v. Rutland R. Co., 86 
Vt. 347, 362, 85 A 6938, AnnCas1915C 
1269 (where it was said that the com- 
mission is an administrative body, but 
that ‘“‘in a sense it has auxiliary, or 
subordinate, legislative powers; for 
while the supreme legislative power 
eannot be delegated there are many 
powers so far legislative that they 
may properly be exercised by the Leg- 
islature, which may nevertheless, be 
delegated’). To same effect Bessette 
v. Goddard, 87 Vt. 77, 88 Al. 

25. Franklin County v. Public Util- 
ities Commn., 107 Oh. St. 442, 140 NE 
87, 20 ALR 429. See New York v. 
Brooklyn City BR. Co., 232) No Ya 268; 
471, 134 NE 533 (holding that the com- 
mission ‘“‘may not veto a statute”). 

26. Ark.—Jones v. Cooper, 154 Ark. 
308, 242 SW 550. 

Colo.—Peo. v. Colorado Title, 

Co4. 65: COlonwAay2 78 ake ioe : 

Ky.—Southern R. Co. v. Frankfort 
Distillery, 26 SW (2d) 1025. 

La.—Texas, etc., R. Co. v. State R. 
Commn., 137 La. 1059, 69 S $37. 

Me.—Hamilton v. Caribou Water, 
etc.,'Co., 121 Me. 422, 117 A 582. 

Mich.—Pollitz v. State R. Commn., 
205 Mich. 549, 172 NW 611; Michigan 
Cent. R. Co. v. State R. Commn., 160 
Mich. 355, 125 NW 549. 

Mo.—State v. Public Serv. Co., 316 
Mo. 233, 289 SW 785; Marty v. Kansas 
City Light, etc., Co., 303 Mo. 233, 259 


etc., 


SW 793; State v. State Public Serv. 
Commn., 303 Mo. 212, 259 SW 445. See 
State v. Brown, 19 SW (2d) 484 


(where it was said that the commis- 
sion has no power to declare or en- 
force any principle of law or equity). 

N. Y.—Peo. v. Straus, 186 App. Div. 
787, 174 NYS 868 [aff 226 N. Y. 704 
mem, 123 NE 884 mem]; Venner vy. 
New York, ete., R.Co., 177 App. Div. 
296, 164 NYS 626 [aff 94 Mise. 671, 
158 NYS 602, and aff 226 N. Y. 583, 123 
NE 893]. 

Oh.—State v. Thomas, 121 Oh. St. 
450, 169 NE 454; Franklin County v. 
Public Utilities Commn., 107 Oh. St. 
442, 140 NE 87, 20 ALR 429. 

Pa.—Ensign v. Union Transfer Co., 
88 Pa. Super. 26. 

Tex.—Gulf, ete., R. Co. v. State, 56 
Tex. Civ. A. 353, 120 SW 1028. 

Wis.—Chippewa Power Co. v. Rail- 
road Commn., 188 Wis. 246, 205 NW 
900; Madison R. Co. v. State R. 
Commn., 184 Wis. 164, 198 NW 278. 

But see Railroad Commn. y, Alaba- 
ma Northern R. Co., 182 Ala. 357, 363, 
62 S 749 (where it was said that such 
commissions “do in some cases exer- 
cise some functions of a judicial char- 


thority, and of the publie.?+ 
mission is primarily regulatory,?? and, although it 
is sometimes said to have quasi-judicial functions,** 
it possesses, strictly speaking, neither legislative,?* 
executive,?*° nor judicial?® powers, except where giv- 
en them by constitutional provision ;? 


L. ed. 246]; 


The power of the com-_ 


;27 nor cans 1t 
acter’’). 

[a] Provision for appeal from its 
orders (1) does not connote judicial 
power in the commission. Manufac- 
turers’ Light, etc., Co. v. Ott, 215 Fed.) 
940. (2) Appeals in general see in- 
fra §§ 128-143. 

Commission as court see supra § 74. 

27. See constitutional provisions. 

[a] In Arizona the corporation 
commission is empowered and author- 
ized by the constitution to exercise 
legislative, judicial, administrative, - 
and executive functions; and while it 
is not so named, it is in fact another 
department of government, with pow- 
ers and duties as well defined as any 
other branch of the government, and 
its functions are not confined to any 
of the three departments named, but 
its powers and duties pervade them 
all. State v. Tucson Gas, ete., Co., 15 
Ariz. 294, 300, 183 P 781 (“Our consti- 
tution is unique in that no other state 
has given its commission, by what- 
ever name called, as extensive power 
and jurisdiction’’). 

{b] In California (1) under Const. 
art 12 §§ 22, 23, the railroad commis- 
sion has in many instances powers 
and functions of a highly judicial na- 
ture, and is empowered to sit, and in 
the performance of its duties must 
sit, as a tribunal exercising judicial — 
functions of great moment. Pacific 
Tel., etc., Co. v. Eshelman, 166 Cal. ~ 
640, 1387 P 1119, 50 LRANS 652, Ann 
Cas1915C 822. But see Stratton v. 
State R. Commn., 186 Cal. 119, 198 P 
1051 (holding that the commission is 
not a judicial tribunal in the strict 
sense, although many of its functions 
are quasi judicial). 
tion of the commission is restricted, 
however, to complaints made against 
utilities under the clause of § 2 
which subjects them to a fine for any 
transgression of the rules established 
by the commission regarding the _ 
keeping of accounts and the rates te 
be charged. Edson v. Southern Pac.’ 
Co., 133 (Cal. 25, 65 P 15. 

[ec], In North Dakota the commis- 


sion is a governmental body vested © 
with administrative, legislative, and — 


judicial functions, and within its 
range it exercises authority of the 
same kind as that vested separately 
in the three main departments of gov- 
ernment. State v.. Chicago, etc. R. 
Co., 46 N. D. 313, 179 NW 378. 

[dad] In Oklahoma, by virtue of the — 
provisions of Const. art 9, the com- 
mission is invested with extraordina- 
ry powers, being authorized to exer- 
cise not only legislative, but also ex- 
ecutive, administrative, and judicial 
powers. Frost v. Oklahoma Corp. 
Commn., 26 F. (2d) 508 [rev on other 
grounds 278 U. S. 515, 49 SCt 235, 73 
Muskogee Gas, ete., Co. 
v. State, 86 Okl. 58, 206 P 242; Atchi- 
son, etc., R. Co. v. State, 82 Okl. 288, 
200 P 232; Muskogee Gas, etc., Co. v. 
State, 81 Okl. 176, 186 P 730; St. Lou- 
is, ete., R. Co. vy. Cannon, 31 Okl. 476, 
122°P 231; .St. Louis, ete, RCo. Vv: 
Williams, 25 Okl. 662, 107 P 428. See 
St. Louis-San Francisco R. Co. y. 
State, 81 Okl. 298,198 P 73 (where it 
was said that that part of the Okla- 
homa constitution pertaining to the 
corporation commission was adopted 
from the constitution of Virginia, un- 
der which the corporation was given 
legislativé, judicial, and executive 
powers). See also St. Louis, ete., R. 
Co. v. State, 116 Okl. 95, 244 P 440 
(holding that the commission has ju- 
dicial power). 

[e] In Virginia, to the end that 
the commission may supervise, regu- 
late, and control public service: cor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 


(2) The jurisdic- — 


§ 79] 


initiate public policies of its own.?® 
is in general to supervise, regulate, and control pub- 
so far as concerns 
their public duties,?® and to that end it may make 
such orders as are necessary®® and enforce them in 
Within its sphere 
and as to the matters of which it is given jurisdic- 
powers of determination are 
no less extensive than those of the courts,®? except 
that under some statutes and with respect to cer- 
tain matters the powers and duties of the commis- 
The power of the com- 
mission does not extend, however, to acts of a utility 
not affecting its public duties;** its jurisdiction is 
limited to matters or controversies wherein the rights 
of a utility and the public are involved,*® and it has 
no power to adjudicate purely private matters be- 
tween a utility and an individual,*® or between two 
utilities,*’ except, in jurisdictions in which the com- 


lie utilities. within its authority, 


the manner provided by law.*? 


tion, the commission’s 


sion are merely advisory.?? 


porations, it has been clothed by the 
constitution with legislative, judicial, 
and executive powers. Prentis v. TN 
Jantic Coast Line R. Co., 211 U. S. 210, 
29 SCt 67, 53 L. ed. 150: Norfolk, ete., 
R. Co. v. Com., 143 Va..106, 129 SE 
324; Winchester, ete., R. Co. v. Com., 
106 Va. 264, 55 SE 692; Norfolk, etc., 
mR, Co. v. Com,, 103 Va. 289, 49 SE 39. 

28. Idaho Power Co. v. Thompson, 
19 F. (2d) 647; Central Northwest 
Business Men’s Assoc. v. Commerce 
Commn., 337 Ill. 149, 168 NE 890. 

29. Ariz.—State v. Tucson Gas, 
ete., Co., 15 Ariz. 294, 138 P 781. 

Ark.—Jones v. Cooper, 154 Ark. 308, 
242 SW 550. 

La.—Richland Gas Co., Inc. v. Hale, 


125 S 130 
. Oh.—State v. Thomas, 121 Oh. St. 
450, 169 NE 454; Halliday v. State 


Public Utilities Commn., 118 Oh. St. 

269, 160 NE 713. 
Okl.— Oklahoma Gas, etc, Co. v. 

Wilson, 288 P 316; Smith v. State 


Corp. Commn., 101 Okl. 254, 225 P 708. 

Pa.—Fogelsville, ete., Electric Co. 
v. Pennsylvania Power, etc., Co., 271 
Pa. 237, 114 A 822. 

Tex. Missouri, etc., R. Co. v. State, 
(Civ. A.) 275 SW 673. 

Va.—Southern R. Co. v. Com, 128 
Va. 176, 105 SE 65. 

Wash.—State v. Great Northern R. 
'Co., 68 Wash. 257, 123 P 8. 

Wis._Commonwealth Tel. Co. v. 
Carley, 192 Wis. 464, 213 NW 469. + 

Can,—Toronto v. Grand Trunk R. 
Co., 4 CanRCas 62. 

Qver what utilities authority ex- 
tends see infra text and notes 49-57. 

30. Minneapolis Civic, etc., Assoc. 
v. Great Northern R. Co., 137 Minn. 10, 
162 NW 689, 163 NW 204; Halliday v. 
State Public Utilities Commun., 118 Oh. 
St. 269, 160 NE 713; Smith ‘v. State 
Corp. Commn., 101 Ok. 254,°225 P7108; 
Philippine Shipowners’ ‘Assoc. v. Cui, 
48 Philippine 377. But see New York, 
‘ete., R. Co. v. Croy, 189 Ind. 348, 127 
NE 146 (holding that the commission 
possesses no authority to make gener- 
al orders applicable to all utilities and 
having the force or effect of law). 
; Orders generally see infra §§ 113- 
23 


31. In.re Niagara, etc., Power Co., 
241 NYS 162; Smith v. State Corp. 
Commn., 101 Okl. 254, 225 P 708. 

Enforcement of orders by: 
Commission see infra § 124. 

Courts see infra §§ 149, 150. 

82. Standard Oil Co. v. Louisiana 
Public Serv. Commn., 154 La. 557, 97 
S 859. 

-83. Nashville, etc., R. Co. v. State, 
137 Ala. 439, 34 S 401; State v. Mis- 
souri Pac. R. Co., 55 Kan. 708, 41 P 
964, 49 AmSR 278, 29 LRA 444; State 
Vv. Kansas Cent. R. Co., 47 Kan. 497, 
28 P 208; Canadian Pac. R. Co. v. Ca- 
nadian Oil Co,, Ltd., [1914] A. C. 1022. 

34. Alabama Public Serv. Commn. 
v. Louisville, ete., R. Co., 206 Ala. 326, 
89 S 524; Atchison, ete, R. Co. v. 
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Its function 


diction. 


company.*® 


to use them.** 


State Corp. Commn., 68 Okl. 1, 170 Pj 
1156; Com. v. Norfolk, etc., R. Go., Paha 
Va. 59, 68 SE 351; East "India, ’ete., 
Dock Co. v. Shaw, ‘etc., COmne Oo Chews 
oa washer see cases infra notes 35- oils 
[a] Sale of property not needed in 
public service.—The consent of the 
commission is not required to the 
alienation by a utility of such of its 
property as is not essential to the ex- 
ercise of its public duties. Alabama 
Public Serv. Commn. v. Louisville, 
etc., R. Co., 206 Ala. 326, 89 S 524. 

35. Syracuse v. New York State 
R. Cos., 189 NYS 763 [aff 202 App. Div. 
825 mem, 194 NYS 961 mem]; Smith 
v. State Corp. Commn., 101 Okl./ 254, 
225 P' 708. 

36. Ark.—Thomas-Bowman_ Coop- 
erage Co. v. Missouri, etce., R. Co., 151 
Ark. 589, 237 SW_101. 

Ill.—Peo. v. Peoria, ete., R. Co., 273 
Ill. 440, 113 NE 68. 

La.— Whitehurst v. Texas, ete, R. 
Co.,. 131 Ta: 139; 59°S 42 

N. Y.—Peo. v. Railroad Comrs., 158 
N. Y. 421, 53 NE 163 [aff 32 App. Div. 
1585752 NWS GOLT: 

Okl.—Smith v. State Corp. Commn,, 
101: Okl. 254, 225 P 708. 

' Fo.—Wallace Vv. Public 
Commn., 80 Pa. Super. 60. 

Va.—Norfolk, ete., R. Co. v. Com., 
143 Va. 106, 129 SE 324. 

Can.—Toronto v. Grand Trunk R. 
Co., 4 CanRCas 62; Re Mason, 28 West 
LR 692; Quebec R., etc., Co. v. Mont- 
calm ‘Land €o:7 [1927] Cant 'S: °Ci'545, 
f1928] 1 DomLR 143 [rev 43 Que. K. 
Ba s3842 

37. Shawnee Gas, ete., Co. v. State 
Corp. Commn,, 111 Okl. 13, 237 P 844; 
Oklahoma Natural Gas Co. v. State 
Corp. Commn., 111 Okl. 6, 237 P 838. 

38. See supra text and note 79. 

39. Shawnee Gas, etc., Co. v. State 
Corp. Commn., 111 Okl. 13, 237 P 844; 
Oklahoma Natural Gas Co. v. State 
Corp, Commny 111 7Okl) 6/237 PP 833. 
See to same effect Montreal v. Montre- 
al Light, etc., Co., 30 Que. K. B. 169. 
Compare Canadian Pac. R. Co. v. Ca- 
nadian Oil Co., 47 Can. S. C. 155 (hold- 
ing that the railway board has power 
to determine all disputes arising as to 
whether a shipper ora carrier has vio- 
lated any’ of the provisions of the 
law). 

40. Motor Transit Co. v. State R. 
Commn., 389 Cal. 573, 209 P 586; Pub- 
lic Serv. Electric Co. v. Plainfield Pub- 
lic Utility Comrs., 87:.N. J. lL. 128, 93 
A 707 [aff 88 N. J. L. 603, 96 A 1013]; 
Peo. v. Straus, 186 App. Div. 787, 174 
NYS 868 [aff 226 N. Y. 704 mem, 123 
NE 884 mem]. 

41. Slate Belt Electric St. R. Co. v. 
Public Serv. Commn., 73 Pa. Super. 
493; Norfolk, etc., R. Co. v. poe. 143 
Va. 106, 129 SE 324; Ex p. New 
Brunswick Power Cos (N. B.) [1928] 1 
DomLR 332. But see Atchison, etc., 
R. Co. v. State R. -Commn., 173 Cal. 
577, 160 P 828; Montreal v. Grand 
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mission is given judicial powers by constitutional 
provision,*® where the controversy is of such nature 
as may impair the capacity of the utility to perform 
public obligations ;*° 
to perform its contracts with patrons*® or others,** 

although the fact that its.order incidentally carries 
out the terms of a contract*? or affects a duty as to 
which the utility has made a special agreement** 
does not operate to divest the commission of juris- 
It is also without authority over private 
companies or enterprises, as distinguished from pub- 
lic utilities;#4 and it cannot compel the owner of 
property which is in private use and has not been 
dedicated to any public use to apply it to a public 
use of any kind,*® nor subject a lessor or owning 
company to the duties or liabilities of an operating 
Its jurisdiction begins only when a 
company haying the powers of a public utility starts 
A statute permitting utility corpo- 


nor can it compel a utility, 


Trunk R. Co., (Can.) 25 CanRCas 448 
(both holding that, under Railway 
Act [1919] § 35, the railway board’ 
may in its discretion direct a utility to 
perform an agreement or to refrain 
from committing acts which violate 
it, although the board has not the 
function of the court of equity, and is 
not required, in the exercise of its ju- 
risdiction, to apply equitable princi- 
ples or to adjust equities between the 
parties). 

42. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 200 P 586. 

43. New York Cent. R. Co. v. Pub- 
lic Utilities Commn., 119 Oh. St. 381, 
164 NE 427; Niagara, etc., R. Co. v. 
Grand Trunk R. Co., 3 CanRCas 256. 

44, Ida—Humbird Lumber Co. v. 
State Public Utilities Commn., 39 Ida. 
UO ar aratey, 12> PRA 

Mee aS v. Baker, 320 Mo. 1146, 9 
Sw Ge 58 

N. yo re First Dist. Public Serv. 
Commn., 214 N. Y. 46, 108 NE 94. 

Oh.—Ohio Min. Co. v. Public Utili- 
ee Commn., 106 Oh. St. 138, 140 NE 


Okl.—Consumers’ Light, etc., Co. v. 
Phipps, 120 Okl. 223, 251 P 63. 

See Richardson v. State R. Commn., 
191 Cal. 716, 218 P 418 (holding: that, 
if an individual or corporation is not 
a public utility, a decision or order of 
the commission declaring him or it to 
be a public utility is void as beyond 
the jurisdiction of the commission). 

Pigaeic utility” defined see supra 


45. Del Mar Water, etc. Co. v. 
Eshleman, 167 Cal. 666, 140 P'591, 948; 
Consumers’ Light, etc., Co. v. Phipps, 
120 Okl. 223, 251 P 63. See Ohio Min. 
Co. v. Public Utilities Commn., 106 
Oh. St. 138, 140 NE 1438 (dictum). 

46. Citizens’ Pass. R: Co. v. Public 
Serv. Commn., 271 Pa. 39, 114 A 642: 
New St. Bridge Co. v. Public Serv. 
Commn., 271 Pa. 19, 124 A378: 

[a] Authority limited to operating 
companies ——The powers of the com- 
mission as to rates, services, and fa- 
cilities are limited to the review of 
actions by operating companies, as 
distinguished from lessor or owning 
companies, for only that class of util+ 
ity companies can effect rates, serv- 
ices, or facilities by their acts or 
omissions, and they alone.furnish the 
service. Citizens’ Pass. R. Co. v. Pub- 
ne Serv. Commn., 271 Pa. 39, 114 A 


[b] Leases between owners and 
operating companies are, as between 
the parties, as secure from interfer- 
ence as contracts of other citizens; 
but no stipulation thereof can deprive 
the public of its paramount right to 
adequate service at reasonable rates. 
Citizens’ Pass. R. Co. v. Public Serv. 
Commn., 75 Pa. Super. 238 [rev on oth- 
er grounds 271 Pa. 39, 114 A 642]. 

47. Public Serv. Commn. v. State 
cee Gas, etc., Co., 148 Md. 90, 129 
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rations to dissolve and abandon their public duties 
does not nullify the regulatory powers of the com- 
mission over such corporations so long as they con- 
tinue in existence.*® 

Over what utilities authority extends. In accord- 
ance with the rule that a public utility commission 
has only such power as is given it by statute,*® its 
authority is limited to such utilities as may be named 
or described in the acts creating and empowering 
it.°° In the absence of statutory exceptions, the 
authority of a commission upon which is conferred 
general power to control public utilities extends to 
all utilities operating within the state,>? including 
those established prior to the creation of the commis- 
sion.°>? Under some statutes, however, its jurisdic- 
tion does not extend to utilities owned or operated 
by municipal corporations,°* or those placed under 
the control of a municipality®* or other governmental 
agency;°° but it has been held that its lack of ju- 
risdiction in such cases can be invoked only by a 
utility claiming to be beyond its powers.®® A provi- 
‘sion empowering a commission to regulate “public 
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[§ 79 


utility corporations” is construed to confer as well 
power to regulate natural persons employing prop- 
erty in a publie service.°? 

Power to be sued. A public utility commission may 
be sued in a court of competent jurisdiction,®*® and 
cannot be considered as representing the state by 
which it is created.®® 

Questions of law and fact. The commission has 
power, for the purposes of the exercise of its juris- 
diction, to determine all questions of fact essential ee 
the proper exercise of its functions and authority,°° 
subject always to such power of réview as may be 
possessed by the courts;°! and its jurisdiction is 
not lost because it may have to pass upon questions 
of law in arriving at its conclusion.®? Accordingly, 
the fact that the commission in exercising the pow- 
ers conferred upon it must necessarily pass upon its 
own. jurisdiction in the first instance®? does not ren- 
der its acts invalid as an attempt to exercise a judi- 
cial power.°* In general, however, the commission 
has no power to determine questions of law,°° nor 
to pass upon the validity of a statute under which 


Gece sei cles V. \Com., -£24. 0Vias 425; 
Hee eee supra § 78. 
0. In re Milo Water Co., (Me.) 
149 A. 299, 
51. Ill.—Springfield Gas, ete., Co. 


v. Springfield, 292 Ill. 236, 126 NE 739. 

Me.—Kennebunk, etc., Water Dist. 
v. Wells, 147 A 188. 

Wis.—Pabst Corp. v. Milwaukee, 
ae 349, 208 NW 493, 45 ALR 

Can.—Luscor Collieries v. McDon- 
ald, [1925] Can. S. C. 460, [1925] 3 
DomLR 225. 

N. B.—Ex p. Andover, etc., Electric 
Light Comrs., [1926] 1 DomLR 569. 

See State v. Wyandotte County Gas 
Co., 88 Kan..165, 127 P 639 [aff 231 U. 
S. 622, 34 SCt 226, 58 L. ed. 404] (hold- 
ing that a public utility owning sena- 
rate equipments in two or more cities 
is not within an exception giving toa 
city exclusive jurisdiction over util- 
ities operated wholly or principally 
within the city, and Such a utility is 
within the jurisdiction of the commis- 
sion under provisions giving general 
supervision over all utilities with the 
exceptions specified). 

fa] Municipally owned utilities.— 
(1) In the absence of any statutory 
exception, the powers of the commis- 
sion extend to utilities owned and op- 
erated by municipalities. Springfield 
Gas, ete., Co. v. Springfield, 292 Ill. 
236, 126: NE 739; Pabst Corp. v. Mil- 
waukee, 190 Wis. 349, 208 NW 4938, 45 
ALR 1164; Re Port Arthur Electric 
St. R. Co., 18 Ont. L. 376, 13 OntwR 
811. (2) The.supervisory powers of 
the commission extend, however, only 
to the relation of the municipality to 
the consumer. Bell v. Fayette, (Mo.) 
28 SW (2d) 356. 

Authority of commission over par- 
ticular utilities: 
Carriers see Carriers § 1069. 
Electric companies see Electricity §§ 

(fe 


Gas companies see Gas §§ 21-39. 

Peer womicies see Motor Vehicles §§ 
o00—- . 

Railroads see Railroads § 77. 

Street railroads see Street Railroads 
(36 Cyc 1445]. 

Telegraphs and telephones see Tele- 


Foaor and Telephones [387 Cye 
1629]. 
52. Motor Transit Co. v. State R. 


Commn., 189 Cal. 573, 209 P 586. 
53. Cal.—Merced Water — Users’. 
etc., Assoc. v. State R. Commn., 188 
Cal. 437, 205 P 682; Pasadena v. State 
Re Commn:, 183" Cale 526, 192. P 25.10 
ALR 1425; Los Angeles Gas, etc., 
Corp. v. Los Angeles Dept. of Public 
Serv. 62 Cal. A. 27, 097) P* 962. 
Or.—Yamhill Plectric Co. v. 


Minnville, 274 P 118; Gates v. State 
Public Serv. Commn., 86 Or. 442, 167 
IP Cals aN 1 eke 
Pa.—Ferguson v. Public 
Commn., 82 Pa. Super. 238. 
Utah.—Barnes y. Lehi City, 279 P 


Serv. 


878. 
N. B.—Ex p. New Brunswick Pow- 
er Co., [1926] 1 DomLR 483. 


See New York y. Brooklyn City R. 
Co., 232 N. Y. 468, 134 NE 533 (hold- 
ing that, where a city was given, by 
special statute, the right to operate a 

railroad, no certificate of public con- 
venience and necessity nor permission 
of the commission was required). 

[a] Constitutionality.—A statute 
exempting municipally owned utilities 
from regulation of the commission is 
not unconstitutional as depriving oth- 
er utilities of the equal protection of 
the laws by putting them in a position 
where they cannot compete on equal 
terms with the utilities owned by the 
municipal corporations. Springfield 
Gas, etc., Co. v. Springfield, 257 U. S. 
66, 42 SCt 24, 66 L. ed. 131; Yamhill 
Peete Co. v. McMinnville, (Or.) 274 

54. Kansas Gas, etc., Co. v. Cherry- 
vale, 221 Fed. 237, .137 CCA 93. See 
St. Romuald v. Levis County R. Co., 
34 Que. K. B. 462 (holding that the 
commission has no authority over dis- 
putes between municipalities and util- 
ities concerning the operation of the 
ey except by consent of both par- 
ties). 

{a] Im Louisiana, under Const. 
(1921) art 6 § 4, local public utilities 
which theretofore had been placed by 
law under the power, supervision, and 
control of a town, city, or parish gov- 
ernment were excepted and excluded 
from the jurisdiction of the public 
service commission to make rates. 
Baton Rouge Waterworks Co. v. Lou- 


isiana Public Serv. Commn., 156 La. 


539 LOOEST7TLO- 

55. State v. State Public Serv. 
Commn., 111 Wash. 294, 190 P 1012; 
Re Niagara Falls Bd. of Trade, 20 
Ont. i. 197,15 OntwR 119° 

{a] Board of county commission- 
ers.—Where the control and regula- 
tion of ferries has been given by stat- 
ute to the board of county commis- 
sioners, under provisions forming a 
complete system of laws relating 
thereto, a statutory grant of author- 
ity to a public utility commission to 
regulate utilities generally is not to 
be treated as a repeal, by implication 
or otherwise, of the Ferry Law, nor 
to give the commission jurisdiction 
over ferries. State v. State Public 
Serv. Commn., 111 Wash. 294, 190 P 


Mc- |! 1012. 


56. Canada, etc., 
Fleet, 28 Que. K. B. 

57. Van Dyke v. Geary, 244 U. S. 
39, 37 SCt 483, 61 L. ed. 973 faff 218 
Fed. 111]; Haddad v. State, 23 Ariz. 
105, 201 P 847. To same effect Moran 
v. Rossi! 79: Cal. 0595) 20) =P 47 aGiehas 
been held that a constitutional pro- 
vision providing for a railroad com- 
mission for the regulation and con- 
trol of “railroad and other transpor- 
tation companies” applies to all per- 
sons engaged in transportation, wheth- 
er as corporations or individuals). 

“Public service corporation” see su- 


pra § 11. 
Public 


Terminal Co. v. 
112. 


S53) "Capleie Cosma. 
Commn., 10 Porto Rico Fed. 360. 

Suits against commission to set 
aside or restrain enforcement of or- 
ders see infra §§ 145-148, 151-158. 


Serv. 


59. Cable Cos.) ve eublics |Sernya 
Commn., 10 Porto Rico Fed. 360. 
60. Limondeira Co. v. State R. 


Commn., L499 Cale 232) 62) Paelosor 
Standard Oil Co. v. Louisiana Public 
Serv. Commn., 154 La. 557, 97 S 859. 

[a] Determination whether prop- 
erty is used in public service.—(1) 
The commission has power to deter- 
mine as a question of fact whether 
particular property is being used in 
public service. Standard Oil Co. v. 
Louisiana Public Serv. Commn., 154 
La. 557, 97 S 859. (2) But it is with- 
out authority to declare that any 
property not so-used is a public utili- 
ty. Standard Oil Co. v. Louisiana 
Public Serv. Commn., supra. 

61. Review of findings and orders 
of commission see infra §§ 127-144. 

62. Pottsville Water Co. v. Public 
Serv. Commn., 78 Pa. Super. 67; Potts- 
ville Water Co. v. Public Serv. 
Commn., 78 Pa. Super. 56. 

63. Natatorium Co. v. Erb, 34 Ida. 
209, 200 P 348; Peo. vw. Public Serv. 
Commn:, 242 NYS 398. 

64. Natatorium Co. v. Erb, supra; 
In re Northwestern Indiana Tel. Co., 
(ind.) 171 NE 65 

Commission without judicial powex 
see supra text and note 26. 

65. New York, etc., R. Co. v. Public 
Utility Comrs., 90 N. J. L. 432, 101 A 
49 [aff 91 N. J. L. 701 mem, 103 A 1053 
mem]. 

[a] Thus the commission has no 
jurisdiction to determine whether a 


street or way, over which it has or. 


dered a railroad to construct a cross- 
ing, is a public highway. New York, 
ete., R. Co. v. Public Utility Comrs., 
90 N. J. L. 432,101 A 49 [aff 91 N. J. L. 
701 mem, 103 A 1053 mem]. 

Commission as court or judicial 
body see supra § 74. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 79-80] 


its jurisdiction is invoked.*® 

Charters and franchises of utilities. The commis- 
sion has no authority to determine the validity of 
the charter or any franchise of a public utility cor- 
poration or its duties thereunder,®’ except, it has 
been said, where the state er a municipality is a 
party to the proceedings,°* and the commission’s or- 
der cannot be made the foundation for a judicial 
determination of what rights or franchises belong to 
the utility.°® But a denial by the commission of the 
right of a utility to do a particular act, on the ground 
that its charter is void, is not an adjudication of the 
invalidity of the charter,’° and does not usurp the 
functions of the proper state officer or board to in- 
stitute necessary proceedings to dissolve the corpo- 
ration.*? 

Varying legal powers of utilities. The commis- 
sion cannot confer upon utilities any powers not 
granted to them by statute or their charters or by- 
law,*? nor can it abrogate restrictions existing under 
established law.*? 

Receivers appointed by a court to take over and 
operate the property of a utility are under the con- 
trol of the commission to the same extent as the 
owner thereof would be if such receivers had not 
been appointed,’* and the consent of the court hav- 
ing jurisdiction of the receivership i is not a prerequi- 
site to the exercise by the commission of its author- 
ity.75 

Servant of utility. The commission has authority 
to deal with the servant of a public utility only so 
far as necessary to carry into effect a lawful order 


66. Auger, ete, Lumber Co. v. 


Grand Trunk, ete., R. Cos., (Can.) 19 77. 
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Commn., 102 Okl. 266, 229 P 428. 
State Public Utilities Commn. 
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against his master or principal.’® 

Enforcement of orders of another board. A state 
empowering the commission to enforce the orders of 
another administrative or regulatory body does not 
authorize the enforcement of an order which such 
body had no authority to make.*? 

Informing or educating public. A grant in gen- 
eral terms of all power necessary or proper to enable 
the commission to carry out the purposes for which 
it was created does not authorize it to undertake to 
inform or educate the public concerning its problems 
and plans.*® 

Expenditures by commission. Only such expenses 
can be incurred by the commission as are within the 
power and authority delegated to it.*° 

Interstate commerce. A state public utility com- 
mission has no jurisdiction over interstate com- 
merce,®® the regulation of which is exclusively vest- 
ed in the interstate commerce commission.** 

[§ 80] b. Exclusiveness of Jurisdiction. Unless 
exclusive power is given to the commission, the au- 
thority conferred upon it does not deprive the courts 
of jurisdiction over the same matters,*? and an ap- 
plication to the commission is not a prerequisite to 
an action before the court to obtain relief with re- 
spect thereto.?? Under some constitutions and stat- 
utes,** however, the original jurisdiction of the com- 
mission over administrative or other matters con- 
fided to it is exclusive,®® so that as to such matters 
it is supreme,®® and the powers granted to the com- 
mission cannot be exercised by .the legislature,®? 
nor do the courts have jurisdiction over such mat- 


Oh.—State v. Eighth Dist. Ct. App., 
104 Oh. St. 96, 1385 NE 377 


CanRCas 401. 

67. Wilson v. Public Service 
Commn., 89 Pa. Super. 352; Kulp v. 
Public Serv. Commn., 82 Pa. Super. 
83; Passyunk Ave. Business Men’s 
Assoc. v. Public Sery. Commn., 73 Pa. 
Super. 242. 

68. Passyunk Ave. Business Men’s 


Assoc. v. Public Serv. Commn., su- 
pra. 3 
69. Wilson Vv. Public Service 


Commn., 89 Pa. Super. 352; Passyunk 
Ave. Business Men’s Assoc. v. Pub- 
lic Serv. Commn., 73 Pa. Super. 242; 
Bethlehem City Water Co. v. Public 
Serv. Commn., 70 Pa. Super. 499. 

[a] Appeal from order not substi- 
tute for quo warranto.—(1) An appeal 
from an order of the commission can- 
not be substituted for quo warranto 
or other proceeding to determine what 
franchises claimed by a utility are ac- 
tive and in full force. Passyunk Ave. 
Business Men’s Assoc. v. Public Serv. 
Commn., 73 Pa. Super. 242; Bethlehem 
City Water ‘Co, v. Public. Serv. 
Commn., 70 Pa. Super. 499. (2) Ap- 
peal from orders of commission see 
infra §§ 127-144. 

70. Pennsylvania Utilities Co. v. 
pay ite Service Commn., 69 Pa. Super. 

71. Pennsylvania Utilities Co. v. 
Public Service Commn., supra. 

72. Cushing v. Consolidated Gas 
Utilities Co., (Okl.) 284 P 38; Pas- 
Syunk Ave. Business Men’s Assoc. v. 
Public Serv. Commn., 73 Pa. Super. 
242; International Bridge, etc., Co. v. 
Pee rian Northern R. Co., 21 CanRCas 


73. Ensign v. Union Transfer Co., 
88 Pa. Super. 26. 

74. State v. Flannelly, 96 Kan. 372, 
152 P 22; State v. Public Serv. 
Commn., 271 Mo. 270, 197 SW 56. 

Regulation of rates of utility in 
hands of receiver see infra § 86. 

75. State v. Public Serv. Commn., 
271 Mo. 270, 197 SW 56. 


76 Fred Harvey v. State Corp. 


v. Chicago, ete., R. Co., 286 Ill. 53, 121 
NE 260. 

78. Continental Guaranty Co. v. 
Craig, 240 N. Y. 354, 148 NE 548. 

79. Continental Guaranty Co. v. 

Craig, supra; Continental Guaranty 
Co. v. Craig, 207 App. Div. 261, 202 
NYS 11: 
._ 80: U. S.—Mobile, ete. R. Co. v. 
Sessions, 28°Fed. 592; Louisville, etc., 
R. Co. v. Tennessee R. Commission, 19 
Fed. 679. 

Mich.—State R. Commn. v. Michi- 
gan Cent. R. Co., 168 Mich. 230, 132 
NW 1068 [aff 236 U. S. 615, 35 SCt 
499) 59) Tin (eda 5045 Anns Arbor ik: 
Co. v. State R. Commn., 163 Mich. 49, 
127 NW 746. 

Minn.—State v. Chicago, etc., R. Co., 
40 Minn. 267, 41 NW 1047, 12 AmSR 
730, 3 LRA 2388. 

Oh.—State R. Commn. Co. v. Ann 
Arbor Uy 12 One Cine Cis NaS oli, 


mem, 94 NE 1113 mem]. 

Okl.—Fred Harvey v. State Corp. 
Commn., 102 Okl. 266, 220 P 428. See 
Atchison, ete., R. Co. v. State, 33 Okl. 
05. 124 +e, Atchison, ete: Re Co: 
v. State, 33 Ol. 158, 124 P 56 (both 
holding a regulation applicable only 
to intra-state commerce, although it 
was general in terms, upon the 
ground that it would not be presumed 
that the commission attempted an un- 
constitutional exercise of power). 

S. C.—Sternberger v. Cape’ Fear, 
ete, RCo. 29) SiGe 51057 SH3836,.-2 
LRA 105. 

Can.—Quebec R., etc., Co. v. Mont- 
calm, [1927] Can. S. C. 545, [1928] 1 
DomLR 143, 34 CanRCas 275. 

81. Fred Harvey v. State Corp. 
Commn., 102 Okl. 266, 229 P 428. 

Interstate commerce commission 
generally see Commerce §§ 176-206. 

Soveiiii——Danvaille, ete, R. Co, va i. 
LL. Clark Truck Co, 231 Dll. A. ‘339. 

Mo.—Oak Grove Home Tel. Co. v. 
Round Prairie Tel. Co., (A.) 209 SW 
552. 


Vt.—Roben v. yeaa Light, ete., 
Comm ta Vite e402 0 On Amenose 

Wis. —Madregano v. Wisconsin Gas, 
etc., Co., 181 Wis. 611, 195 NW 861. 
See Waukesha Gas, etc., Co. v. Wau- 
kesha Motor Co., 175 Wis. 420, 184 NW 
702 (holding that while, under the 
statute, the commission has exclusive 
jurisdiction as to rates, it has no such 
exclusive jurisdiction over the mat- 
ters as to which the statute does not 
so provide). 

Man.—Robinson v. Canadian North- 
ern R. Co., 11 WestLR 578. 

83. Missouri Pac. R. Co. vy. State, 
69 Kan. 552, 77 P 286; Tucker v. West- 
ern U. Tel. Co., 95 Mise. 287, 158 NYS 
959 [aff 171 App. Div. 965 mem, 156 
NYS 1127 mem, 1148 mem]; Houston 
Chamber of Commerce v. State R. 
ee ee (Tex. Civ. A.) 19 SW (2d) 

Application to commission as pre- 


31 Oh. Cir. Ct. 337 [aff 83 Oh. St. 476! requisite to appeal from its order see 


infra, §) 129% 

84. See constitutional and statu- 
tory provisions. 

85. Ariz—State v. Tucson Gas, 
etc., Co., 15 Ariz. 294, 138 P 781. 

Kan.—Hut¢éhinson v. Southwestern 
Bell Tel. Co., 109 Kan. 545, 200 P 301. 

Me.—Kennebunk Water Dist.  v. 
Wells, 147 A 188. 

Mo.—State v. Public Serv, Co., 316 
Mo. 233, 289 SW 785; Cape Girardeau 
v. St. Louis-San Francisco R. Co., 305 
Mo. 590, 267 SW 601, 36 ALR 1488. 

N. Y, Vv. 
United Transp. Co., 127 Misc. 841, “217 
NYS 614. 

Pa.—Klein-Logan Co. v. Duquesne 
might ‘Coz, 261 tear eb26, LOA eA TGs- 
Bellevue. v. Ohio Valley Water Co., 
245 Pa. 114, 91 A 236; Foltz v. Public 
Serv. Commn., 73 Pa. Super. 24. 

Ont.—Toronto Suburban R. Co. v. 
Toronto Junction, 11 OntWR 108. 

86. State v. Tucson Gas, etec., Co., 
15 Ariz. 294, 138 P T8l. And™see 
eases infra notes 87, 88. 

87. State v. Tucson Gas, etc., Ca., 
supra. 
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ters until they have been submitted to, and passed 
upon by, the commission.** But, at least in the ab- 
sence of judicial power in the commission,®® con- 
troversies not involving merely administrative ques- 
tions need not be submitted to, or decided by, the 
‘commission before bringing action thereon in the 
courts,®°® and the aid of the courts may be invoked 
to protect a right threatened by an illegal action of a 
utility, without first making complaint to the com- 
mission.®+ Similarly, a utility may bring an action 
in the federal courts to obtain relief from confiscatory 
‘rates or regulations, under the dye process clause of 
the federal constitution, without first applying to 
the commission for a modification thereof,®? or await- 
ing final action by the commission in a proceeding 
before it,®? or applying to the commission for a re- 
hearing,®* or appealing from an order made by it,°® 
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except where the utility has applied to the commis- 
sion for increased rates and the statutory period for 
the consideration of such application has not ex- 
pired.°® Where an application or complaint made 


to the commission affeets rights involved in a cause © 


pending in a court of competent jurisdiction, the com- 
mission has no power to proceed,®* but must dis- 
miss the application as soon as the facts are made 
to appear;°* and where a court has determined a 
controversy, the commission cannot thereafter assume 
jurisdiction®® or make a contrary order.* 

[§ 81] 3. Mode and Manner of Exercise?—a. In 
General. In the absence of any restriction, a publie 
utility commission possesses a wide discretion in the 
exercise of the authority conferred upon it,? and the 
courts will not ordinarily interfere with its acts 
until an abuse of discretion or transmission of au- 


88. U. S.—Oregon Short Line R. 
Co,.v. Teton Coal Co., 35 F. (2d) 919; 
Goodbody v. Pennsylvania R. Co., 29 
KF. (2d) .67; Backus-Brooks Co. v. 
Northern Pac. R. Co., 21 F. (2d) 4 
{certiorari den 275 U. S. 562 mem, 48 
SCt 120 mem, 72 L. ed. 427 mem]; 
American Brake Shoe, ete., Co. v. 
Pittsburgh R. Cos., 270 Fed. 812. 

Ariz.—State v. Tucson Gas, etc., Co., 
De Ariz, 2945 1138 Parsi: 

- Ark.—Kinder v. Looney, 171 Ark. 16, 
283 SW 9. 

Ind.—Chicago, ete., R. Co. v. State 
R. Commn., 175 Ind. 630, 95 NE 364. 

Kan.—Andrews v. Richards, 116 
Kan. 344, 226 P 793; Hutchinson v. 
Southwestern Bell Tel. Co., 109 Kan. 
545, 200 P 301. 

La.—State v. Brooks-Scanlon Co., 
143 La. 539, 78 S 847. 

Nebr.—Rivett Lumber, etc., Co. v. 
Chicago, etc., R. Co., 102 Nebr. 492, 
167 NE 579; State v. Chicago,.etc., R. 
Co., 19 Nebr. 476, 27 NW 434. 

N. J.—Atlantic City R. Co. v. Pleas- 
antville, 99 N. J. L. 328, 124 A 357 [aff 
100 N. J. L. 394 mem, 126 A 923 mem]. 

N. Y.—Peo. v. Brooklyn Heights R. 
Co., 172 N. Y. 90, 64 NE 788 [aft 69 
N. Y. App. Div. 549, 75 NYS 202]. 

Oh.—Erie R. Co. v. Stewart Furnace 
Co., 17 Oh. A. 335. 

Pa.—Midland v. Steubenville, etc., 
Tract. Co., 150 A 300; Beetem v. Car- 
lisle Light, ete., Co., 273 Pa. 82, 116 A 
676; Fogelsville, ete., Electric Co. v. 
Pennsylvania Power, etc., Co., 271 P 
237, 114 A 822; Pittsburgh vy. Phila- 
delphia Co., 268 Pa. 234, 110 A 926; 
McKeesport v. Equitable Gas Co., 268 
Pa. 233, 110 A 926; Edgewood v. Wil- 
kinsburg, etc., St. R. Co., 268 Pa. 201, 
110 A 926; Leiper v. Baltimore, etc., 
R. Co., 262 Pa. 328, 105 A 551; Klein- 
Logan Co. v. Duquesne Light Co., 261 
Pa. 526, 104 A 763; St. Clair v. Tam- 
aqua, ete., Electric R. Co., 259 Pa. 463, 
103 A 287, 5 ALR 20; Bellevue v. Ohio 
Valley Water Co., 245 Pa. 114, 91 A 
236; Metal Products Co. v. Beaver 
County Light Co., 74 Pa. Super. 59; 
Passyunk Ave. Business Men’s As- 
soc. v. Public Serv. Commn., 73 Pa. 
Super. 242. See Valley R. Cos. v. Har- 
risburg, 280 Pa. 385, 124 A 644 (dic- 
tum). 

Tex.—Crosbyton-Southplains R. Co. 
vy. State R. Commn., (Civ. A.) 169 SW 
1088. : 

Wash.—Robinson vy. Pacific Tel., 
etc., Co., 118 Wash. 318, 203 P 1. 

W. Va.—State v. Bluefield Water 
Works, etc., Co., 86 W. Va. 260, 103 SH 
340. 

Wis.—Commonwealth Tel. Co. v. 
Carley, 192 Wis. 464, 213 NW 469; 
Central Steam Heat, etc., Co. v. Rail- 
road Commn., 192 Wis. 595, 213 NW 
298; La Crosse v. Wisconsin-Minne- 
sota Light, ete., Co., 181 Wis. 151, 194 
NW 47; Graham Ice Co. v. Chicago, 
ete., R. Co., 153 Wis. 145, 140 NW 1097. 

Can.—Grand Trunk R. Co. v. Per- 


raultjes6/Cant S4 C.. 6718 

Compare South Porto Rico Sugar 
Co. v. American R. Co., 12 Porto Rico 
Fed. 570, 573 (recognizing the rule “in 
a philosophical sense,’ but apparent- 
ly holding that, where the commission 
has failed to act, the court may take 
jurisdiction until such time as the 
commission shall act). 

Review of commission’s orders and 
findings see infra §§ 127-144. 

89. Judicial power of commission 
see supra § 79. 

90. Gorham Bros. Co. ‘v. Ann Ar- 
bor R. Co., 228 Mich. 273, 200 NW 287. 

[a] Recovery of overcharges.—(1) 
An action to recover a claimed over- 
charge, where no question of reason- 
ableness of rates is involved, does not 
involve a merely administrative ques- 
tion, and need not be submitted to the 
commission as a prerequisite to seek- | 
ing reparation in the courts. Gorham 
Bros. Co. v. Ann” Arbor R. =Co.,- 2238); 
Mich. 273, 200 NW 287. (2) Repara-!| 
tion generally see infra § 94. 

91. Attleboro Steam, etc., 
Narragansett’ Electric Lighting Co., 
295 Fed. 895; American R. Co. v. 
South Porto Rico Sugar Co., 293 Fed. 
670; Passyunk Ave. Business Men’s: 
Assoc. v. Public Serv. Commn., 73 Pa. 
Super. 242. 

{a] Thus, where a railroad threat- 
ened to tear up complainant’s private 
switches and sidetracks unless illegal 
charges were paid, he was entitled to 
apply to the court for equitable relief 
against the threatened injury without, 
first applying to the commission and 
obtaining a decision that the charge 
was illegal, notwithstanding the stat- 
ute providing that no action shall be 
brought on account of wrongful col- 
lection of excessive rates unless’ the 
commission shall have determined: 
that the rate was in excess of that 
established, and that then only such 
damages should be recovered as 
might have been awarded by the com- 
mission. American R. Co. v. South 
Porto Rico Sugar Co., 293 Fed. 670. 

92. International R. Co. v. Prender- 
gast, 29 F. (2d) 296. 

93. Smith v. Illinois Bell Tel. Co., 
210" Ur S587, 591,46 SCt4084 0a, 
ed. 747; Banton v. Belt Line R. Corp., 
268 U. S. 413, 45 SCt 534, 69 L. ed. 
1020; St. Louis-San Francisco R. Co. 
v. Lawrence, 30 F. (2d) 458 [aff 278 U. 
S. 228, 49 SCt 106, 73 L. ed. 282]. But 
see Wisconsin-Minnesota Light, etc., 
Co. v. Wisconsin R. Commn., 267 Fed. 
711 [app dism 256 U. S. 705 mem, 41 
SCt 535 mem, 65 L. ed. 1180 mem] 
(holding that, where a utility has ap- 
plied to the commission for an in- 
creased in rates, it cannot, while such 
application remains undisposed of, 
invoke the jurisdiction of a court of 
equity to enjoin the enforcement of 
the existing rates as confiscatory). 

“Property may be as effectively tak- 


Co. V.} 


delay in putting an end to confisca- 
tory rates as by an express affirmance 
of them; and... . the injured pub- 
lic service company is not required 
indefinitely to await a decision of the 
rate-making tribunal before applying 
to a federal court for equitable relief.” 
Smith v. Hlinois Bell Tel. Co., supra. 

94 Prendergast v. New York Tel. 
Co., 262 U. S. 43, 48 SCt 466, 67 L. ed. 
853; Baltimore, ete., R. Co. v. In- 
diana R. Commn., 196 Fed. 690. Con- 
tra Vandalia R. Co. v. Indiana Public 
Serv... Commn.) 242)1U..S 2558 tasee 
93, 61 L. ed. 276; Palermo Land, ete., 
mae vy. California R. Commn., 227 Fed. 


95. Minnesota R., etce., Commn. v. 
Duluth: St. R. Co.) 273 U. Sy 625, 47 SCE 
489, 71 L. ed. 807; Bacon v. Rutland 
R.. Co., 2382 U. S. 134, 34 SCt 283, -58 
L. ed. 588; Van Wert Gaslight Co. vy. 
Ohio Public Utilities Commn., 299 
Fed. 670; Northwestern Bell Tel. Co. 
v. Hilton, 274 Fed. 384. Compare 
Prentis v. Atlantic Coast Line R. Co., 


| 211 U. S. 210, 232, 29 SCt 67, 53 L. ed. 


150 (where it was said that before re- 
sorting to a federal court the utility 
should make sure that the state in its 
final legislative action would not re- 
spect its rights, and to that end should 
appeal to the state courts in the man- 
ner provided by law; but the court 
expressly stated that its decision did 
not “go upon a denial of power to 
entertain the bills at the present stage 
[before appeal] but upon our views 
as to what is the most proper and 
orderly course in cases of this sort 
when practicable,” and retained the 
bill for an injunction to await the re- 
sult of such appeal if the utility 
should see fit to take it). 

_.96. Gilchrist v. Interborough Rap- 
id Transit Co., 279 U. S..159, 490SCt 
282, 73 L. ed. 652 [rev 26 F. (2d) 912]. 

97. Federal Gas, ete., Co. v. State 
Public Utilities Commn., 112 Oh. St. 
717, 148 NE 685; New Bremen vy. Pub- 
lic Utilities Commn., 103 Oh. St. 23, 
1382 NE 162. 

98. New Bremen y. Public Utilities 
Commn., supra. 

99. Peo. v. Peoria, ete., R. Co., 278 
Tll. 440, 113 NE 68; Philippine Ship- 
eer Assoc. v. Cui, 48 Philippine 

¢. 

Zl, Peo. v., Peoria; etc. (Ree Comsaus 
Ill. 440, 113 NE 68, 

: ch Enforcement of orders see infra 

Proceedings before commission see 
infra §§ 101-126. 

3. State v. Florida East Coast R. 
Co., 67 Fla. 83, 64 S 443; State v. Lou- 
isville, ete.,. RCo. 62, Mla sss lowe owes 
175; State v. Atlantie Coast Line R. 
Co., 60 Fla. 465, 54 S 394; Omaha, etce., 
R. Co. v. Nebraska State R. Commn., 
103 Nebr. 695, 173 NW 690; San An- 
tonio, ete., R. Co. v. State R. Commn., 


en by long-continued and unreasonable, (Tex. Civ. A.) 275 SW 261. 


For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number. 
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thority is affirmatively made to appear,* nor will 
they restrain or interfere with its discretion in ad- 
vance of any exercise of its powers,° 
rules to govern it in the performance of its duties.® 
The powers of the commission must, however, be ex- 
ercised in a lawful and reasonable manner,‘ and in 
substantial conformity with the constitutional and 
statutory provisions by which they are granted,® and 
it may not act arbitrarily or capriciously,? but must 
deal justly between the utility on the one side and 
the public on the other,'® and make such disposition 
of matters before it as in its best judgment is rea- 
sonable and just to all parties concerned.!! 
not entitled, by means of regulatory orders, to sacri- 
fice one utility in behalf of another.t? 
Power exercisable in specified manner. 
power is given a commission to do a certain thing 
in a certain manner, the manner prescribed is the 


4 U. S.-South Porto Rico Sugar 
Co. v. Munoz, 28 F. (2d) 820; St. 
Louis-San Francisco R. Co. v. Ala- 
bama Public Serv. Commn., 27 F. (2d) 
893 [rev on other grounds 279 U. 8. 
560, 49 SCt 383, 73 L. ed. 455].* 

Ark.—St. Louis, ete., R. Co. v. Clark 
Pressed Brick Co., 127 Ark. 474, 192 
SW 382. 

Cal.—Sexton vy. Atchison, R, 
Co., 173 Cal. 760, 161 P 748. 

Fla.—State v. Florida East Coast 
R. Co., 67 Fla. 83;*64 S 443; State v. 
Louisville, ete., R. Co., 62 Fla. 315, 367, 

57S 175. 
‘ La.—Standard Oil Co. v. Louisiana 
ee Serv. Commn., 154 La. 557, 97 

‘ 

Pa.—Diehl v. Public Sery. Commn., 
69 Pa. Super. 419. 

Philippine.—Mejica v. Public Utili- 
ty Commn., 49 Philippine 774. 

Compare "Natatorium Co. v. Erb, 34 
“Ida. 209, 200 P 348 (holding that, on an 
application ‘to prohibit the commission 
‘from regulating plaintiff utility, the 
fact that the commission intervened 
in a judicial action wherein plaintiff 
was a party and wherein the same 
question was involved raises no pre- 
sumption that the commission as such 
entertains any bias or _ prejudice 
against plaintiff, but it will be pre- 
sumed on the contrary that in a pro- 
ceeding before it the commission will 
be guided only by the evidence there- 
in adduced). 

“Administrative discrétion and ac- 
tion involving matters of mere expedi- 
ency not amounting to unreasonable- 
ness or illegality will in general not 
be interfered with by the courts.” 
State v. Louisville, etc., R. Co., supra. 

[a] Mere matters of procedure 
should not be interfered with by the 
court, where the commission clearly 
has jurisdiction, uniess the commis- 
sion by its action should ignore or 
violate some fundamental right or in- 
_vade some constitutional guaranty. 

Standard Oil Co. v. Louisiana Public 
Serv. Commn., 154 La: 557, 97 S 859. 

[b] Intention to make unauthor- 
ized order.—Although the commission 
has no jurisdiction to make a partic- 
ular order, the issuance by it of an 
order to show cause why such order 
should not be made is not such an as- 
sertion of authority or threat of ir- 
reparable injury to one affected there- 
by as to warrant injunctive interfer- 
ence by the court. South Porto Rico 
Sugar Co. v. Munoz, 28 F. (2d) 820. 

Presumptions in favor of commis- 
sion’s orders see infra § 122. 

5. Vincennes Water Supply Co. v. 
Indiana’ Public Serv. Commn., 34 F. 

(2d) 5; Crowell, etc., Lumber Co. v. 
Louisiana Public Serv. Commn., 157 
La. 676, 102°S 866; New York v. Mc- 
Aneny, 415 Misc. 433, 190 NYS 87. See 
per Burke, J. in Denver v. Mountain 
States Tel., etc., Co., 67 Colo. 225, 184 
P 604 [writ of. error dism 251 U-s. 
545, 40 SCt 219, 64 L. ed. 407] (holding 


ete., 
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or lay down 


publie.t® 


It is 


Where 


quired.1§ 


that it must be presumed that the 
commission will properly exercise its 
power, and no presumption that it will 


be improperly exercised can be in- 
dulged). 
6. Wisconsin-Minnesota Light, 


ete., Co. v. State R. Commn., 183 Wis. 
96, 197 NW 359. 

Remand of proceeding to commis- 
sion with directions to proceed fur- 
ther see infra § 143. 

7. Superior Motor Bus Co. v. Com- 
munity Motor Bus Co., 320 Ill. 175, 
150 NE 668; State Public Utilities 
Commn. y. Bartonville. Bus Line, 290 
Tll. 574, 125 NE 873; State Public 
Utilities Commn. v. Toledo, etc., R. 
CoeZG PENIS 493). LORIN Eds pierre 
Haute, ete:, Tract: Co. -v... Puckett, 
(Ind. A.) 158 NE 639; Otter Tail Pow- 
er Co. v. Clark, (N. D.) 229 NW 915. 

§ Reasonableness of orders see infra 
mh ae 

8. State v. Chicago, etc., R. Co., 46 
N. D. 313, 179 NW 378. 

9. Ala.—Alabama Public Serv. 
Commn. v. Mobile Gas Co., 213 Ala. 
50, 104 S 538, 41 ALR 872. 

Conn.—State v. Darazzo, 97 Conn. 
728, 118 A 81. 

Ill.—Chicago R. Co. v.. Commerce 
Commn., 336 Ill. 51, 167 NE 840; Su- 
perior Motor Bus Co. v. Community 
Motor Bus Co., 320 Ill. 175, 150 NE 
668; West Suburban Transp. Co. v. 
Chicago, ete., R. Co., 309 Ill. 87, 140 
NE 56; State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125 NE 373; State Public Utilities 
Commn. vy. Chicago, ete., R. Co., 287 
Ill. 412, 122 NE 803; State Public Util- 
ities Commn. v. Toledo, etce., R. Co., 
267 11), 93,) 107 NE 774. 

N. J.—Passaic Cons. Water Co. v. 
State Public Utility Comrs., (Sup.) 
139 A 324 [aff 104 N. J. L. 666 mem, 
141 A 921 mem]. y 

N. D.—Otter Tail Power 
Clark, 229 NW 915. 

Okl.— Ex p. Sales, 108 Okl1...29, 233 


Co. v. 


P 186; Ex p, Tindall, 102 Okl. 192, 
229 P 125. 
[a] Prescribing system of ac- 


counts.—While the commission may 
require a utility to keep a uniform 
system of accounts, for the purposes 
of proper regulation and supervision 
of its business, it is not justified in 
requiring the rewriting of the utility’s 
books or prohibiting it from setting 
up on its books for any purpose what- 
soever any different basis of fixed cap- 
ital than that which has been ap- 
proved by the commissioner for rate 
making purposes. Passaic Cons. Wa- 
ter Co. v. State Public Utility Comrs., 
(Sup.) 189 A 324 [aff 104 N. J. L. 666 
mem, 141 A 921 mem]. 

[b] Mere fact that decision upon 
fact question is conclusive (1) does 
not give the commission power to act 
arbitrarily. State, wv. Darazzo, 97 
Conn. 728, 118 A 81. (2) Conclusive- 
ness of decision on fact question see 
infra § 112. 
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measure of the power given.18 
Where the approval of the commission and a mu- 
nicipality are both requisite to the validity of a 
particular act on the part of the utility, the com- 
mission, although it may consider the interests of 
the municipality,tt should act independently upon 
its own judgment as to the interests of the larger 
It cannot compel the municipal consent, 
where discretion is by law vested in the municipal 
. governing body.?® 
[§ 82] b. Experts, Assistants, 
Under some statutes the commission is given power 
to employ experts, assistants, or other employees 
to aid it in the proper execution of its functions ;17 
and even in the absence of express statutory author- 
ization it has been held to possess power to appoint 
experts where their knowledge and services are re- 
It may properly send such experts to 


and Employees. 


Arbitrary orders see infra § 117. 

10. Portsmouth vy. Public Utilities 
Commn., 108 Oh. St. 272, 140 NE 604. 

a i Otter Tail Power Co. v. Clark, 
(N. D.) 229 NW 915, 919; Portsmouth 
v. Public Utilities Commn., 108 Oh. 
St. 272, 140 NE 604. 

“It goes without saying that the 
Legislature intended that the com- 
missioners should exercise . 
[their] powers reasonably, and never. 
arbitrarily or capriciously, but with 
due regard for the legal rights of the 
utilities and all persons interested.” 
Otter Tail Power Co. v. Clark, supra. 

12. United Fuel Gas Co. v. Publie 
Serv. Commn., 103 W. Va. 306, 138 SE 
388, 52 ALR 1104. 

13. New York Cent. R. Co. v. State 
Publie Serv. Commn., 191 Ind. 627, 134 
NE 282. 


14. Ex p. Birmingham, 199 Ala. 9, 
14S. 51. \ 
15. Hx p. Birmingham, supra; For- 


narotto v. State Public Utility Comrs., 
(N. J.. Sup.) 1438 A 450. 

16. Passyunk Ave., Business Men’s 
Assoc. v. Public Serv. Commn., 73 Pa. 
Super. 242, 

17. See statutory provisions. 

{a] In Arizona the commission is 
authorized to employ such officers, 
experts, engineers, statisticians, ac- 
countants, inspectors, clerks, and oth- 
er employees as it may deem neces- 
sary in the exercise of its powers. 
State v. Tucson Gas, etc., Co., 15 Ariz. 
294, 138 P 781 

[b] In North Dakota the statute 
of 1889 providing for the appointment 
of a “secretary” for the commission- 
ers at one thousand five hundred dol- 
lars a year was repealed by the stat- 
ute of 1890, providing for a “‘clerk” for 
the railroad commissioners and fixing 
his salary at one thousand dollars a 
year, and repealing all previous laws 
in conflict with it. State v. Currie, 
3 N. D. 310, 55 NW 858. 

{c] In Ohio the statute empowers 
the commission to employ and to avail 
itself of the services of engineers, 
experts, and other assistants. Lind- 
sey v. Ohio Public Utilities Com., 
111 Oh. St. 6, 144 NE 729. 

[d] In Tennessee, in view of Pub. 
Acts (1921) c¢ 107 § 6, providing for 
the employment by the commission of 
experts and appraisers and the pay- 
ment of their salaries from the public 
utilities fund, the commission cannot 
require a utility to pay the expenses 
of appraisal and audit on an applica- 
tion by it for increased rates, under 
Pub. Acts (1919), .e 495'$@4) Kb) au 
thorizing the commission to appraise 
where necessary. Cumberland Tel., 
etc., Co. v. Tennessee R., etc., Commn., 
287 Fed. 406. 

[e] In Washington, under L. 
(1905) p 145 ec 18 § 2, the commission 
has authority to employ experts and 
to fix their salaries. State v. Clau- 
sen, 44 Wash. 437, 87 P 498. 

18. Standard Oil Co. v. Louisiana 
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make an independent investigation of matters with- 
in its jurisdiction,!® and give such weight to their 
report as their experience, character, and ability may 
justify.?° 

[§ 83] c. Delegation. A public utility commis- 
sion has, at least in the absence of express permis- 
sion, no authority to delegate its power to anyone 
else.?1 

[§ 84] 4. Particular Matters??—a. Regulation of 
Business—(1) In General. A public utility com- 
mission may regulate the actions of utilities within 
its jurisdiction in the respects provided for in the 
statutory or constitutional provisions by which its 
authority is conferred.2? The regulatory functions 
of the commission are purely administrative,?* and 
it cannot make laws, or rules of substantive right ;?° 
but it may make reasonable rules and regulations 
within the authority conferred upon it.2 The com- 
mission is not a board of managers, however,?7 nor 
empowered to conduct or control utilities or their 
affairs?* or to substitute its judgment for that of 
the directors of the utility,?® its power extending 
merely to correcting abuses of the property rights 
of a utility, and not to controlling their use;?° ‘and 
its authority can be exercised only when the publie 
necessity and convenience require it.24 According- 
ly, except so far as necessarily curtailed for regula- 
tory purposes, all the incidents of ownership are re- 
tained by a utility over its property and affairs,?? and 
it has the right in the first instance to make such rules 
and regulations for the conduct of its business as it 


Public Serv. Commn., 154 La. 557, 97 


19. Lindsey v. State Public Utili- |v. Public Serv. Commn., 
ties Commn., 111 Oh: St. 6, 144 NE | 114 A 649, 16 ALR 1214. 
7.29. 28. U. S§.—Idaho 
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96 NE 114; Peo. v. Stevens, 197 N. Y. 
S 859. 1, 90 NE 60; Coplay Cement Mfg. Co. 
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may deem best,’ and to manage its own affairs to 
the fullest extent consistent with the protection of 
the publie’s interest.24 The commission has author- 
ity, however, to determine whether rules and regula- 
tions so made are reasonable,**® and if not to set them 
aside and make regulations which are reasonable in 
lieu thereof;?® but it has no authority to disturb 
rules or. regulations of the utility which are reasona- 
ble and just.*? 

Rental of property; purchase price of commodity 
furnished. The commission has no authority to im- 
crease®® or reduce®® the rental to be paid by a utility 
for property leased by it from another for operation, 
nor to regulate the price to be paid by a utility for 
a commodity furnished by it to its patrons, where 
the seller thereof is not charged with any duty to 
the publie.*° 

Regulation of monopoly right. Under statutes giv- 
ing public utilities a limited monopoly,*! the right 
thereto is not absolute, but may be regulated by the 
commission. *? ; 

Acquisition of stock of another utility. In the 
absence of any provision granting such power, the 
commission has no authority to enforce a statute re- 
stricting the stock interest which one utility may 
acquire in another.*? Where authority is given it to 
regulate such purchases, its approval renders the 
action of the utility unassailable in a collateral pro- 
ceeding.*# 

Free services to municipalities. Although public 
services are permitted by statute to be furnished free 
Commn., 78 Pa. Super. 67; Beaver 
Valley Water Co. v. Public Serv. 
Commn., 70 Pa. Super. 621. 


36. Baltimore, etc., R. Co. v. Public 
Serv. Commn., 81 W. Va. 457; 94 SB 


271 Pa. 58, 


Power Co. v. 


Right to consider information ob- 
tained by experts and investigators 
see infra § 107. 

20. Lindsey v. State Public Utili- 
“hed Commn., 111 Oh. St. 6, 144 NE 

Weight and sufficiency of experts’ 
testimony in proceedings before com- 
mission see infra § 110. 

21. New York Cent. R. Co. v. State 
Publie Serv. Commn., 191 Ind. 627, 134 
NE 282. 

22. Power to summon witnesses 
and compel production of records see 
infra §§ 108, 109. 

Public regulation of utilities in 
general see supra §§ 20-23. 

23. Public Serv. Commn. v. In- 
dianapolis, 193 Ind. 37, 137 NE 705; 
Passyunk Ave. Business Men’s Assoc. 
v. Public Serv. Commn., 73 Pa. Super. 
242. 

As to particular utilities see specific 
titles relating thereto. 

Constitutional and statutory provi- 
iad as source of power see supra § 
78. 

24. ° Idaho Power Co. v. Thompson, 
19 EF... (2d) 547; Peo. v. (Straus, 186 
App. Div. 787, 174 NYS 868 [aff 226 N. 
Y. 704 mem, 123 NE 884 mem]. 

Commission as administrative body 
see supra § 74. 

25. Compton vy. Alabama Power 
Co., 216 Ala. 558, 114 S 46; Quanah, 
etc., R. Co. v. Moore, (Tex. Civ. A.) 
189 SW 322; Gulf, etc., R. Co. v. State, 
56 Tex. Civ. A. 353, 120 SW 1028. 

Legislative functions of commis- 
sion see supra § 79 

26...Guif,)etc:, R. Co... vs State) 56 
Tex. Civ. A. 353, 120 SW 1028. 

27. Missouri v. Missouri Public 
Serv. Commn., 262 U. S. 276, 43 SCt 
544, 67 L. ed. 981, 31 ALR 807; State 
Public Utilities Commn. v. Spring- 
field Gas, etc., Co., 291 Ill. 209, 125 
NE 891; Peo. v. Stevens, 203 N. Y. 7, 


Thompson, 19 F. (2d) 547. 

Fla.—State v. Florida Bast Coast R. 
Co.,, 69 Fla. 480, 68 S 729; State v. 
Atlantic Coast Line R. Co., 60 Fla. 465, 
54 S 394. 

Kan.—Kansas City, ete., R. Co. v. 
Bristow, W101 Kan, 9557) 0 167 ae 11338, 
LRAI918E 342. 

Mo.—State v. State Public Serv. 
Commn., 301 Mo. 179, 257 SW 462. 

Okl.—Harvey Vv. State Corp. 
Commn., 102 Okl. 266, 229 P 428, 36 
ALR 1445. 

Pa.—Coplay Cement Mfg. -Co. v. 
Public Serv. Commn., 271 Pa. 58, 114 
A 649, 16 ALR 1214. 

Can.—In re Anderson, 24 CanRCas 


224. 

29. Missouri v. Missouri Public 
Serv. Commn:, 2625 U.0S) 2765, 48e sce 
544, 67 L. ed. 981, 31 ALR 807; State 
Public Utilities ‘Commn. v. Spring- 
field Gas, etc., Co., 291 Ill. 209, 125 NE 
891; Peo. v. Stevens, 20S eNG ano 
NE 114; Peo. v. Stevens, TOT IN: Y, ahs 
90 NE 60. 

30. State v. State Public Serv. 
Commn., 301 Mo. 179, 257 SW 462. 

31. _Ex p. Tindall, 102 Okl. 192, 229 
P 125; Coplay Cement Mfg. Co. v. 
Public Serv. Commn., 271 Pa. 58, 114 
A 649, 16 ALR 1214. 

32. Idaho Power Co. v. Thompson, 
19 KF. (2d) 547; Passaic Cons. Water 
Co. v. Public Utility Comrs., (Sup.) 
139 A 324 [aff 104 N. J. L. 666 mem, 
141 A 921 mem]. 

33. Harvey v. State Corp. Commn., 
102 Okl. 266, 229 P 428, 36 ALR 1445; 
Baltimore, etc., R. Co. v. Public Serv. 
Commn., 81 W. Va. 457, 94 SE 545, 
LRA1918D 268. 

34. Coplay Cement Mfg. Co. v. 
Public Serv. Commn., 271 Pa. 58, 114 


A 649. 
35. State v. State Public Serv. 
Commn., 308 Mo. 359, 275 SW 940; 


Pottsville Water Co. v. Public Serv. 


545, LRA1918D 268. 

37. Harvey v. State Corp. Commn., 
102 OKl. 266, 229 P 428, 36 ALR 14455 
Baltimore, etc., R. Co. v. Public Serv. 
Commn., 81 W. Va. 457, 94 SE 545, 
LRA1918D 268. Compare Platt v. Le- 
COCG,) LSS Meda i235 Son OCAa woes 
LRANS 558 (where it was said that 
the commission ought not to interfere 
with the established rules and prac- 
tices of utilities on account of inci- 
dental inconvenience and _ trivial 
troubles to which the conduct of all 
business is necessarily subject). _ 

[a] Even though discriminatory, a 
reasonable regulation of a public util- 
ity cannot be annulled by the commis- 
sion if the discrimination is not un- 
just and rests upon a classification 
based upon Subsea! differences. 
Baltimore,.etc., R. Co. v. Public Serv. 
Commn.. 81 W. Va. 457, 94 SE 545, 
LRAI1918D 268. 

38. Citizens’ Pass. R. Co: v. State 
Public Serv. Commn., 271 Pa. 39, 114 
A 642. 

39. Citizens’ Pass. R. Co. v. Public 
Serv. Commn., supra; New St. Bridge 
Co. v. Public’ Serv. Commn., 271 Pa. 
19,114 A 378. 

40. Nowata County Gas Co. v.. 
Henry Oil Co., 269 Fed. 742. 

41. See statutory provisions. 

Monopolies generally see Monopo- 
lies 41 C. J. p 76. 

42. Commonwealth Tel. Co. vy. Car- 
ley, 192 Wis. 464, 213 NW 469. 

spUprceton of service see infra § 


43. Matter of Gilchrist, 130 Misc. 
456, 224 NYS 210. 

44. Venner v. New York Cent. R. 
Co., 94 Misc. 671, 158 NYS 602 [aff 
177 App. Div. 296, 164 NYS 626 (aft 
226 N. Y. 583, 123 NE 893 [certiorari 
Ae U.S. 617, 39 SCt 391, 63 L. ed. 
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§§ 84-86] 


to municipalities, they are not for that reason out- 
side the regulatory jurisdiction of the commission.*® 

Municipal regulations. The commission has no ju- 
risdiction to interfere with regulations made within 
its authority by a municipality having exclusive con- 
trol over the public streets.*® 

[§ 85] (2) Contracts.47 Under some statutes the 
approval of the public utility commission is requi- 
site to the validity of contracts entered into by a 
utility.*S In the absence of such approval, when so 
required, a contract fails for want of contractual 
capacity in the utility,*® and accordingly, such a con- 
tract cannot be enforced without proof that it has 
been duly approved.®® Such a statute is prospec- 
tive only, however,°+ and does not require approval 
by the commission of a contract entered into before 
the passage of the act.°? The commission has no 
power to approve a contract by which a rate is at- 
tempted to be fixed,®® since the state cannot be de- 
prived of the right to regulate rates by any contract 
between a utility and another.®* 


. 


PUBLIC UTILITIES 
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Suspension or annulment of contracts. The com- 
mission ordinarily has power to suspend or annul con- 
tracts theretofore duly entered into by a utility, 
when the public interest demands it;°° but contracts 
of the utility are not subject to control or supervi- 
sion by the commission unless they are unconsciona- 
ble, oppressive, and impair the obligation of the util- 
ity to discliarge its public duty,®°® and so the com- 
mission has no authority to interfere with contracts 
which do not affect the public or fall within the 
police power of the state.’ The power to set aside 
contracts may be exercised only in a proceeding — 
brought for that purpose,°* and not merely as an | 
incident to some other or different relief.°® 

[§ 86] (8) Rates and Charges®°—(a) In General. 
By statute in most jurisdictions, power is conferred 
upon the public utility commission to regulate, with- 
in the limits fixed by the legislature, the rates and 
charges of utilities included within the scope of its 
authority.°+ Such power, however, must be granted 


45. Hillsboro v. Public Serv.{ Proceedings before commission see{Commn. v. Girton, 189 Ind. 627, 128 
Commn., 97 Or. 320, 187 P 617, 192 P| infra §§ 101-126. NE 690. ‘ 
390. 59. Jefferson Deposit Co. v. Cen- [e] In Maine, by Rev. St. c 55, the 

46. Stuck v. Beech Grove, (Ind.)] tral Illinois Light Co., 309 Ill. 262,| legislature delegated to the commis- 
163 NE 483. 140 NE 817. sion as complete power over rates as 

47. Change of rates fixed by con- 60. As to particular utilities see] the state then possessed. In re Sears- 


tract see infra § 86. 

Encumbrance of property by util- 
ity see infra § 96. 

Power to compel performance of 
contracts see supra § 79 text and notes 
40, 41. 

48. See statutory provisions. 

49. Faston City v. Miller, 69 Pa. 
ale 554, 559 [aff 265 Pa. 25, 108 A 

“The result referred to [the invalid- 
ity of the contract] flows from the 
fact that the commission has author- 
ity to withhold its approval of a con- 
tract about to be entered into by a 
public service company, and without 
that approval the company cannot le- 
gally enter into tihe contract. The 
contract therefore fails because only 
one of the two parties, to wit, the city, 
was competent to contract.’”’ Haston 
City v. Miller, supra. 

{a] Agreement between utility and 
municipality.—In refusing to approve 
an agreement between a utility and a 
municipality, the commission does not 
assume to exercise any jurisdiction 
over the municipality’s acts, but only 
over those of the utility. Baston 
City v. Miller, 69 Pa. Super. 554 [aff 
265 Pa. 25, 108 A 262]. 

50. Marion Steam Shovel Co. v. 


Columbus, etec., Electric Co., 28 Oh. 
A, 351, 162 NE 725. 
51. Collingdale  v. Philadelphia 


cau Transit Co., 274 Pa. 124, 117 A 
9. 

52. Collingdale v. Philadelphia 
Rapid Transit Co., supra. 

53. Southern Oil Corp. v. Yale Nat- 
ural Gas Co., 89 Okl. 121, 214 P 131. 

Power of commission to regulate 
rates see infra §§ 86-94. 

54. See supra § 27. 

55. State v. Seaboard Air Line R. 
Co., (N. C.) 92 SE 150; Oklahoma Gas, 
ete., Co. v. Oklahoma Natural Gas Co., 
85 Okl. 25, 205 P 768; Pennsylvania 
R. Co. v. Pennsylvania-Ohio Electric 
Co:, 296 Pa. 40,145 A 686;. Foltz v. 
Public Serv. Commn., 73 Pa. Super. 24. 

Alteration of rates or charges fixed 
by contract see infra § 86. 

56. Oklahoma Gas, etc., Co. v. 
Oklahoma Natural Gas Co., 85 Okl. 
25, 205 P 768. 

57. Pennsylvania R. Co. v. Penn- 
Sylvania-Ohio Electric Co., 296 Pa. 
40, 145 A 686. 

Police power as foundation of right 
to regulate utilities see supra § 21. 

58. Jefferson Deposit Co. v. Central 
See Light Co., 309 Ill. 262, 140 


specifie titles relating thereto. 

Rates and rate making generally 
see supra §§ 24-67. 

61. See statutory provisions. 

fa] In Alabama Act Noy. 23, 1907 
§ 141% permits the commission to ap- 
prove special rates fixed by carriers 
under certain conditions but does not 
authorize the commission on its own 
motion to establish special» rates. 
State v. Alabama Great Southern R. 
Co., 197 Ala. 702, 72 SW 497; State 
v. Louisville, ete. |R.*Co., 197 Ala. 
203, 72 S 494. 

fb] In Georgia, under Acts (1878- 
1879) p 127, as amended by Acts 
(1907) p 73, the commission has been 
given power and authority to make 
just and reasonable rates. Atlanta 
we Wetter Gas-Light Co., 149 Ga. 405, 


100 SH 4 
[e] i ‘Hninois (1) by Public Utili- 


‘ties Acts (L. [1913] p 476 art 4 § 33), 


providing that every public utility 
shall file a schedule of rates and 
charges, which shall not exceed those 
in effect on a specified date without 
the consent of the commission, and 
that the commission may approve or 
fix rates from time to time in excess 
of, or less than, those shown by such 
schedules, the commission is author- 
ized to determine and fix reasonable 
rates and charges for all services to 
be performed by public utilities with- 
in the state that are subject to the 
provisions of the act. State Public 
Utilities Commn. v. Monarch Refrig- 
erating Co., 267 Ill. 828, 108 NE 716, 
AnnCas1916A 528. (2) The commis- 
sion has no authority, however, to fix 
rates in the first instance, that right 
belonging to the utility, and it is only 
where after a hearing it finds that 
rates proposed by a utility are not 
just and reasonable that it becomes 
the commission’s duty to prescribe 
the rates to be charged. Illinois Bell 
Tel. Co. v. State Commerce Commn., 
306 Ill. 109, 1837 NE 449; Illinois Bell 
Tel. Co. v. Commerce Commn., 304 Ill. 
357, 136 NE 676. 

[d] In Indiana, under Acts (1913) 
ce 76 §§ 57, 64, 72, authorizing the com- 
mission to determine and by order fix 
just and reasonable rates, there being 
nothing in the statute suggesting a 


legislative intent to limit the author- 


ity thereby conferred, the commission 
has full power to fix, and in a proper 
case to increase, the rates charged 
by any public utility, so far as the 
legislature has constitutional power 
to grant such authority. Public Serv. 


port Water Co., 118 Me. 382, 108 A 452. 

[f] In Maryland, under Acts (1910) 
ec 180, the commission has power to 
fix reasonable rates and in connec- 
tion therewith to investigate and as- 
certain the fair value of the utility’s 


property. Miles v. Public Serv. 
Commn., 15d. Md; «337, 135 “Al 50.9549) 
ALR 1470. 

{g] In Missouri (1) by virtue of 


the Public Service Commission Act, 
the commission is empowered to au- 
thorize any rates and charges which 
are fair, just, and not discriminatory. 
State v. Busby, 274 SW 1087. (2) The 
statute is applicable to the city of St. 
Louis, in view of Const. art 9 §§ 23, 


.25, providing that the charter of the 


city shall always be. subject to the 
constitution and laws of the state and 
that the legislature shall have the 
same power over the city as over 
other cities. St. Louis v. State Public 
Serv. Commn., 207 SW 805; St. Louis 
v. Public Serv. Commn., 276 Mo. 509, 
207 SW 799. 

{h]. In Ohio (1) under Page & A. 


Gen. Code §§ 614-644 et seq, if a util--— 


ity thinks that an ordinance prescrib- 
ing its rates is indefinite or invalid 
for any reason, it may appeal to the 
commission, whereupon it becomes 
the commission’s duty to consider the 
complaint and fix a reasonable rate: 
Washington v. Public Utilities 
Commn., 99 Oh. St. 70, 124 NE 46. (2) 
In order, however, that the commis- 
sion may proceed on a complaint filed 
under such statute, there must be an 
existing ordinance passed by the mu- 
nicipality fixing the rates or charge 
complained of, and the commission 
after a hearing must find that the rate 
so fixed is unjust, unreasonable, or in- 
sufficient. Oak Harbor v. Public 
Utilities Commn., 99 Oh. St. 275, 124 ~ 
NE 158. 
{i] In Oklahoma (1) under Act 
June 10, 1908 § 13, providing that any 
publie business is subject to be con- 
trolled by the state or by the commis- 
sion, the commission was given ju- 
risdiction to prescribe rates and 
charges. Oklahoma Gin Co. v. State, 
158 P 629. (2) And under L. (1913) 
c 93, the commission has jurisdiction 
to establish any rates which the state 
in the exercise of its Sovereign ca- 
pacity could prescribe or make. Gal- 
breath v. Oklahoma Natural Gas Co., 
130 Okl. 34, 264 P 878; Western Okla- 
homa Gas, ete., Conve Duncan, 120 Okl. 
206, 251' Pp Sy ap "Oklahoma Natural Gas 
Co. v. State, 110 Ok. 297, 236 P 893; 
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in clear and unmistakable terms,°? and will not be 
deemed to be given by implication,®* nor can it be 
extended by inference,** but must be strictly con- 
Under such a statute the commission has 


strued.®° 


power to raise rates as well as to lewer them.*® 
has, of course, no power to order or approve the 
collection of unjust or unreasonable rates.°* 
injunction prohibiting the enforcement of a particu- 
lar rate schedule is not violated by the establishment 
by the commission of a different schedule.°® 

A statute requiring 
the consent of the commission to any change of the 
rates to be charged by utilities within its jurisdic- 
tion is a valid exercise of legislative power.®® 


Consent to change of rates. 


Oklahoma City v. State Corp. Commn., 
80 Okl. 194, 195 P 498; Oklahoma Nat- 
ural Gas Co. v. State, 78 Okl. 5, 188 P 
338; Pawhuska v. Pawhuska Oil, etc., 
Co., 64 Okl. 214, 166 P 1058; Guthrie 
Gas, ete., Co. v. Guthrie Bd. of Hduca- 
tion, 64 Okl. 157, 166 P 128. 

{i] Im Pennsylvania (1) by Act 
July 23, 1913 (P. L. p 1374), the com- 
mission was given the right to fix rea- 
sonable rates for public utilities. 
Foltz v. Public Serv. Commn., 73 Pa. 
«Super, 24. (2) But under Pub. Serv. 
Act (1920) art 3 § 1, changes in rates 
are to be made by the utility itself 
and not by the commission, subject to 
the commission’s power to determine 
the reasonableness of ‘such _ rates. 
Coplay Cement Mfg. Co. v. Public 
Serv. Commn., 271 Pa. 58, 114 A 649, 
16 ALR 1214. 

fk] In West Virginia, under Acts 
(1913) ¢ 9, the commission has gen- 
eral authority to regulate rates. Ben- 
wood v. Public Serv. Commn., 75 W. 
Va. 127, 83 SE 295, LRA1915A 261. 

[1] In Alberta, by St. (1922) c 4 § 
19, amending St. (1916) c 29 § 43, the 
commission has jurisdiction to fix the 
rates to be charged for natural gas in 
the city of Edmonton, where the city 
council, by resolution as required by 
said amendment, has consented there- 
to. ‘Edmonton v. Northwestern Utili- 
ties, Ltd., [1926] 3 WestWkly 798. 

' Over what utilities commission’s 
authority extends see supra § 79. 

* Rate making as legislative function 
exercisable through commission see 
Supra § 27 text and note 2. 

62. New York Interurban Water 
Co. v. Mt. Verrion, 110 Misc. 281, 180 
NYS 304. 

63. Brooklyn Union Gas Co. v. 
Prendergast, 7 F. (2d) 628: Mobile 
Gas Co. v. Patterson, 290 Fed. 476; 
New York Interurban Water Co. v. 
Mt. Vernon, 110 Misc. 281, 180 NYS 
304. i 

{a] Authority to contract as to 
rates.—Any authority of the commis- 
sion to contract as to rates on behalf 
of the state must be found in some ex- 
press grant and will not be implied. 
Brooklyn Union Gas Co. v. Prender- 
gast, 7 F.. (2d) 628; Mobile Gas Co. 
v. Patterson, 290 Fed. 476. 

64. Siler v. Louisville, etc., R. Co., 
Qin. SL 75-29 SCt 4515 53 Sbived. 
753: Interborough Rapid Transit Co. 
v. Gilchrist, 26> F. (2d) 912 [rev on 
other grounds 279 U. S. 159, 49 SCt 
282,018 Li; eds343)- 

[a] Power to reduce extortionate 
rates, upon complaint made and notice 
to the utility, cannot be construed to 
confer a> general power to fix rates. 
Siler v. Louisville, ete., R. Co., 213 U. 
S: 175,29: SCt 451, 53: L. ed. 753; State 
v. State R. Commn., 47 Wash. 627, 92 
P 457. 

65. Interborough Rapid Transit 
Co. v. Gilchrist, 26 F. (2d) 912 [rev on 
other grounds. 279 U. S. 159, 49 SCt 
282, 73 L. ed. 343]. 
°66. Collingswood Sewerage Co. v. 
Collingswood, 91 N. J. L. 20. 102 A 
901 [aff 105 A 209]; In re Niagara, 
etc., Power Co., 241 NYS 162; South- 
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It 
An 


Such 


ern Public Utilities Co. v. Charlotte, 
179 .N. C5151) 201 SE 619. 

67. Kansas City, etc., R. Co. v. 
Barker, 242 Fed. 310; State Public 
Utilities Commn. v. Chicago, etc., R. 
Co., 275 Ill. 555, 114 NE 325, AnnCas, 
1917C 50; Greensburg v. State Public 
Serv. Commn., 268 Pa. 177, 110 A 750 
[aff 73 Pa. Super. 75]; Ben Avon v. 
Ohio Valley Water Co., 260 Pa. 310, 


103 A 750. See Producers’ Refining 
Co. v. Missouri, ete., Gov, oC Bex. 


Commn. A.) 13 SW (2d) 679 (holding 
that, when the commission estab- 
lishes a rate, it necessarily finds that 
such rate is neither unreasonable nor 
discriminatory). 

Invalidity of unreasonable order of 
commission see infra § 117. 

68. Chicago, etc., R. Co. v. Dey, 38 
Fed. 656. 

Restraining enforcement of orders 
of commission see infra §§ 151-163. 

69. State v. Missouri, ete., R. Co., 
117 Kan: 651; 232 P1038. 

70. Welsbach St. Lighting Co. v. 
Public Utilities Commn., 101 Kan. 774, 
169 P 205 [den reh 101 Kan. 438, 166 
P 514]. 

71. .State _v. State Public: Sery. 
Commn., 76 Wash. 492, 136 P 850. 

72.) National , Hl Cor v.8tChicazo, 
éte., R. Co., 148 Minn. 162, 173 NW 
418. 

fa] Reason for rule.—‘‘Legislation 
affecting rates charged by common 
carriers has two principal ends in 
view :—The first, to prevent the car- 
rier from charging excessive rates; 
the second, to prevent discriminatory 
rates as between different shippers, 
different localities and different com- 
MOGLILIESNO 7h cele LeOn: no possible 


' hypothesis can it be said that a gen- 


eral horizontal reduction of rates on 
all commodities may be detrimental 
to the public, and ought not to be 
made without the consent of the com- 
mission as the representative of the 


public.” National El. Co. v. Chicago, 
etc., R. Co., 143 Minn. 162, 167, 173 
NW 418. 

73. Regulation of contracts of 


utility in general see supra § 85. 

74. See constitutional and statu- 
tory provisions. 

[a] In Alabama the power of the 
commission to regulate rates is spe- 
cifically so limited, by Acts (1915) p 
865 § 3, as not to affect any rate fixed 
by contract between a municipality 
and a utility, so that the power of the 
commission to change a rate fixed by 
such agreement must depend uvon 
whether or not the agreement is valid. 
Mobile v. Mobile Electric Co., 203 Ala. 
574. 84 S 816. 

{b]. In Ohio, under a constitution- 
al amendment authorizing municipal- 
ities to enter into contracts with pub- 
lic utilities for their product or serv- 
ice, a contract so entered into is not 
subject to be reviewed or annulled, as 
to rates therein specified, by the com- 
mission under a statute enacted prior 
to the amendment giving it general 
regulatory powers. Link v. State 
Public Utilities Commn., 102 Oh. St. 
336, 131 NE 796. 


-Commn., 


a statute, however, does not require a utility to 
continue service at rates fixed by contract after the 
contract term has expired,’® and it has been held 
not to apply to rates fixed by the utility itself and 
not by the commission,’! nor to require the consent 
of the géommission to a reduction in rates.*? 

Rates fixed by contract.’* 
vided by constitution or statute,’4 a general grant of 
power to regulate rates authorizes the commission 
to regulate or modify rates fixed by contract,’° in- 

eluding those specified in franchise agreements,‘® 
even though such contracts or agreements were exe- 
cuted prior to the passage of the statute by which the 
power is conferred,’? since they must be deemed to 


Unless otherwise pro- 


75. In re Searsport Water Co., 118 
Me. 382, 108 A 452; City Water Co. v. 
Sedalia, 288 Mo. 411, 231 SW _ 942; 
State v. Public Serv. Commn., 275 Mo. 
201, 204 SW 497 [writ of error dism 
251 U. S. 547, 40 SCt 342, 64 L. ed. 
608]; Schaper v. Cleveland, etc., R. 
Co., 265 Pa. 109, 108 A 407; Leiper v- 
Baltimore, etc., R. Co., 262 Pa. 328, 105 
A 551; Duquesne Light Co. v. Pub- 
lic Serv. Commn., -77 Pa. Super, 8; 
McKeesport v. Public Serv. Commn., 
72 Pa. Super. 434; Pittsburgh v. Pub- 
lic Serv. Commn., 72 Pa. Super. 433; 
Harbor Creek Tp. v. Public Serv. 
72 Pa. Super. 4383; North 
Braddock v. Public Serv. Commn., 72 
Pa. Super. 432; Reading v. Public 
Serv. Commn., 72 Pa. Super. 432; Wil- 
kinsburg v. Public Serv. Commn., 72 
Pa. Super. 423; Utah Copper Co. v. 
Public Utilities Commn., 59 Utah 191, 
203 P 627. y 

And see cases infra notes 76-78. 

Power of state to modify rates fixed 
by contract see supra § 28. 

76. U.S.—California R. Commn. vy. 
Los Angeles R. Corp., 50 SCt 71; Los 
Angeles R. Corp. v. California R. 
Comman., 29 F. (2d) 140. 

Ill.—Chicago, ete., R. Co. v. Chica- 
go, 331 Ill. 360, 163 NE 141. 

Nev.—Tononvah Sewer, etec., Co. v. 
Nye County, 50 Nev. 173, 254 P 696. 
._N. Y.—Peo. v. Nixon, 229 N! *Y. 356; 
128 NE 245; Niagara Falls v. Public 
Serv. Commn., 108 Misc. 567, 177 NYS 
861 [rev on other grounds 190 App. 
Div. 890 mem, 178 NYS 882 mem (aff 
229 N. Y. 330, 128 NE 247)). 

N. C.—Southern Public Utilities Co. 
v. Charlotte, 179 N. C. 151, 101 SE 619. 
_Oh.—New Boston vy. Public Utili- 
pice Commn.,\108 Oh. St. 352, 140 NE 
Pa.—Foltz v. Public Sery. I 
73 Pa. Super. 24, Norra 

a.—Victoria v. Victori 
Co.. 134 Va. 134, 114 SE 92." sg 

Wash.—Monroe Water Co. v. Mon- 
roe, 130 Wash. 351, 227 P 516: State 
v. OE dg 119 Wash. 107, 205 P 3. 


Va.—Benwood vy. Public Serv. ~ 


Commn., 75 W. Va. 127 

LRA1915C 261. ee Sees 
is.—La Crosse v. La Crosse : 

etc., Co., 145 Wis. 408, 130 NW Sone a 

Man.—Winnipeg v. Winnipeg Blec- 
tric R., 31 Man. 181, 59 DomLR 251 
(1924) 2 West Widy 282. ; 

ut see In re Public Utilities Act, 
15 Alta. L. 416, 50 DomLR 506, [1920] 
1 WestWkly 31 (holding that Pub. 
Utilities Act [1915] c 6 does not show 
a legislative intent to confer on the 
commission power to increase the 
rates of a utility within a municipal- 
ity beyond the maximum rate fixed 
by its franchise). 

{a] Agreement for free service.— 
The commission has authority to fix 
rates for a county or municipality, 
notwithstanding a franchise agree- 
ment providing. aoe free service. Ton- 
opa ewer, etc., Co. v. Nye Count 
Nev. 173, 254 P 696. saa 

77. Ansonia v. Ansonia Water Co., 
101 Conn. 151, 125 A 474; Billings v. 
Public Serv. Commn., 67 Mont 99% 914 


P 608; New Boston v. Public Utilities. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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have been made subject to the police power of the 
state.7® A provision that the power so granted shall 
not invalidate or affect existing contracts does not 
deprive the commission of regulatory power over the 
rates therein fixed,7® but merely means that such 
rates are binding until changed by the commission 
in the proper exercise of its powers;$® and, similar- 
ly, a provision that the furnishing by a utility of its 
product or service at rates fixed by prior contract 
shall not constitute an unlawful discrimination or 
preference does not restrict the general power oth- 
erwise conferred upon the commission to fix rates 
and charges.5+ 

Service furnished to municipality. Unless oth- 
erwise provided by statute, the authority of the com- 
mission to regulate rates is not limited to rates af- 
fecting the public generally as distinguished from 
rates for services furnished to a municipality as 
such.*? 

Statutory maximum rate. The commission has no 
power to prescribe a rate in excess of a maximum 
fixed by statute,** even though such maximum is con- 
fiseatory;°* but where a statute fixing a maximum 
rate has been held void by a court of competent ju- 
risdiction, the general power delegated to the com- 
mission to fix rates comes into effect and it can act 
as though no statutory limitation existed.®* 

‘Utility in hands of receiver. Where a commission 
has been given power to fix rates, its power to do so 
is not affected by the fact that the utility in ques- 
tion is in the hands of receivers appointed by a 
court of competent jurisdiction.®® 

Limitations on power. The commission, not being 
the business manager of utilities under its supervi- 


- sion,*? has no power to interfere with rates fixed 


by a utility or to substitute other rates therefor un- 


Commn., 108 Oh. St. 352, 140 NE 607; 81. 
Benwood v. Public Serv. Commn., 75 
W. Va. 127; 83 SE 295, LRA1915C 261, 
But see Niagara Falls v. Public Serv: 
Commn., 229 N. Y. 833, 128 NE 247; 
Quinby v. Public Serv. Commn., 223 
IN Yo 244 5119 (NE 433, 3 ALR 685 
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In re Guilford Water Co., 118 
Me. 367, 108 A 446. 
Red Deer v. Western Gen. Electric Co., 
Ltd., 20 Alta. L. 372, [1924] 2 DomLR 
3817,[1924] 1 WestWkly 1092. 
Columbus v. Ohio State Tel. Co., 28 
O. C. A. 102 (holding that, under such 
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less the existing rates are unjust or unreasonable;** 


and interference with reasonable rates amounts to 
a denial of the equal protection of the laws guaran- 
teed by the federal constitution.*® Moreover, the 
commission in fixing rates is limited by a constitu- 
tional provision that laws of a general nature shall _ 
have a uniform operation throughout the state, and 
that, where a general law has been made applicable, 
no special law should be enacted.?° 

[§ 87] (b) Initiation or Change of Rates by Util- 
ity®?!—aa. In General. Ina number of jurisdictions, 
under statutes so providing,®? a public utility in 
initiating. or changing the rates for its product or 
service must file a schedule thereof with the commis- 
sion, and give notice a specified time before such 
rates are proposed to .be made effective,®* in order 
that within the time specified objection may be made 
by any persons affected by such rates and opportunity 
may be given for an investigation by the commis- 
sion. of their fairness and reasonableness.°* Under 
such a statute the filing of the schedule is the initial 
step in making the rates effective,®° and unless a 
schedule has been duly filed the commission has no 
jurisdiction to permit rates proposed by a utility to 
be put into effect,®® and the recovery of charges by 
the utility will not. be judicially enforced.2’ Such 
a statute does not, however, necessarily invalidate a 
contract entered into by a utility relative to rates, 
since the contract schedule may be filed as: so re- 
quired,°® it being immaterial whether the schedule 
is prepared by the utility alone or by its agreement 
with another.°® When a new schedule of rates is 
filed by a utility pending the determination of. the 
reasonableness of a former schedule, the new sched- 
ule supersedes the old,! but the investigation as to 
the reasonableness is ‘not terminated, the ultimate 
mission to change of rates see supra 
To same effect | § 86. : 
See statutory provisions. 
Rex v. Public Utility Gomrs., 
46 N. B. 385, 47 DomLR 219. 


94. Copley Cement Mfg. Co. :w 
Public Serv. Commn., 76 Pa. Super. 


But see 


(both holding that Cons. L. c 49 does 


not disclose a legislative intent to deal’ 


with the matter of rates theretofore 
fixed by agreement between a utility 
and a municipal corporation, and con- 
sequently that the commission is not 
authorized to nullify conditions at- 
tached to a consent to the use of pub- 
lic streets by increasing rates fixed 
by the franchise without the consent 
of the commission); Cincinnati: v. 
Public Utilities Commn., 98_Oh. St. 
320, 121 NE 688, 3 ALR 705 (holding 
that there is nothing to indicate that 
the legislature intendéd, by Page & A. 
Gen. Code §§ 614-644 et seq, to inter- 
fere with or abrogate valid contracts 
already in existence, and that the 
commission has no authority to modi- 
fy rates therein fixed). 

78. Schaper v. Cleveland, etc., R. 
Co., 265 Pa. 109, 108 A 407; "Benwood 
‘vy, Public Serv. Commn., 15 W. Va. 127, 
83 SE 295, LRA1915A 261. 

Power to regulate rates as included 
within police power see supra § 27. 


79. Billings Vv. Public Serv. 
Commn., 67 Mont. 29, 214 P 608. See 
Atlanta v. Georgia R., etc., Co., 149 


Ga. 411, 100 SE 442 (holding that a 
statutory provision that the act 
should not invalidate any contract of 
any municipality with a public util- 
ity which shall receive the assent of 
the commission does not deprive the 
commission of the power, after as- 
senting to such a contract, to revise 
or make new rates where the rates 
specified by the contract become un- 
reasonable and unjust). 
80. Billings v. Public 

Commn., 67 Mont, 29, 214 P 608. 


Serv. 


a statute, the commission has no au- 
thority to modify rates fixed by a 
franchise ordinance prescr ibing rates 
for a definite period). 

82. St. George v. Public Utilities 
Commn., 62 Utah 453, 220 P 720. 

83. Peo. v. Second Dist. Public 
Serv. Commn., 224 N. Y. 156, 120 NE 
132; Bronx Gas, etc., Co. v. First Dist. 
Public Serv. Céommn., 108 Misc. 180, 
178 NYS 172 [rev on other erounds 
190 App. Div. 13, 180 NYS 38]. 

84. Peo. v. Second Dist. Public 
Serv. Commn., 224 N. Y. 156, 120 NE 
132; Bronx Gas, ete., Co. v. First Dist. 
Public Serv. Commn., 108 Misc. 180, 
178 NYS 172 [rev on other grounds 
190 App. Div. 13, 180 NYS 38]. 

Confiscatory rates see supra § 59. 

85....'Bronx,. Gas, ete., Co. Vv. First 
Dist. Public Serv. Commn., 190 App. 
Div. 13, 180 NYS 38. 

sé. State v. Flannelly, 96 Kan. 
372, 152, P 22. 

Authority of commission over re- 
rete of utility in general see supra 


87. See supra § 84. 

ss. Streator Aqueduct Cox Vv. 
Smith, 295 Fed. 385; Oak Harbor v. 
Public Utilities Commn., 99 Oh. St. 


275, 124 NE 158; Wisconsin-Minneso- 
ta Light, ete., Co. v. State R. Commn., 
183 Wis. 96, 197 NW 359. 
89. Streator Aqueduct 
Smith, 295 Fed. 385. 
Equal protection of laws see Con- 
stitutional Law §§ 874-955. 
. 90. Atchison, etc., R. Co. v. State, 
115 OK 158,°241 © 776. 
91. Necessity of consent of com- 


Co. v. 


354 [rev on other grounds 271 Pa. 58, 
114 A 649, 16 ALR 1214]. 

95. Rice v. Indianapolis, 183 Ind. 
203, 108 NE 584; Jones v. Montpelier, 
Sloat Bight ete., Co., 96: Vt.-39%, 120 


96. Jones v. Montpelier, 
Light, etc., Co., supra. 

[a] Rule applied.—When a sched- 
ule of proposed rates has been filed 
and disapproved by the commission, 
and no appeal taken or rehearing 
asked within the proper period there- 
for, an application by the utility for 
a rehearing and the establishment. of 
the rates therein contained amounts 
to asking for rates to be put into-ef- 
fect for which no schedule has been 
filed, and so the commission has no 
jurisdiction, .Jones v. Montpelier, 
ete., Light, etc., Co., 96 Vt. 397, 120 
A 103. 

97. Kennebuck, etc., Water Dist. v. 
Wells, (Me.) 147 A 188; First Dist. 
Public Serv. Commn. v. Brooklyn Bor- 
ough oo. Co., 189 App. Div. 62, 178 
INGYISe9 

98. Spice v. Indianapolis, 188 Ind. 
2038, 108 NE 584. 

99. Rice v. Indianapolis, supra. 

1. Coplay Cement Mfg. Co. v. Pub- 
lic Serv. Commn., 271 Pa. 58, 114 A 649 
[rev 76 Pa. Super. 354]. But see Lo- 
gan Gas Co. v. State Public Utilities 
Commn., 115 Oh, St. 107, 152 NE 648 
(holding that, while an investigation 
into the reasonableness of a _ rate 
schedule is pending, the utility has no 
right, without permission of the com- 
mission, to file a new schedule and 
thereby render abortive the pending 
investigation). ? 


ete. ; 
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question being whether or not the rates proposed to 
be charged by the utility are reasonable.? A stat- 
ute providing that no change shall be made in rates 
fixed by the commission for a specified period there- 
after, without application to, and the approval of, 
the commission, is only a limitation of the power of 
the utility to initiate rates without the approval of 
the commission, and does not restrict changes to 
cases where new conditions have intervened.* 

Notice of any change in rates, when required, must 
be given in such manner as may be prescribed by 
statute.4 Where the method by which it is to be giv- 
en is not specified, the filing of a schedule in the pre- 
seribed form with the commission is sufficient notice 
to the commission® and to the public.® 

[§ 88] bb. Time of Taking Effect—(aa) In Gen- 
eral. Rates prescribed by a utility within the com- 
mission’s regulatory jurisdiction take effect at such 
time as may be provided by the statute.7 So, where 
a schedule of rates is required to be filed or notice 
to be given a specified time before the rates will be 
effective, they cannot be put in force until the statu- 
tory period has elapsed,® and ordinarily take effect 
at the expiration of such time,® unless in the mean- 
time the commission suspends their effectiveness ;}° 
but where the statute provides that no increased rates 
shall go into effect without the consent of the com- 
mission, a schedule which increases the rates cannot 
become effective until the commission finds that the 
increase is justified.11 Objections as to the reason- 
ableness of a rate made during the period before the 
rate becomes effective do not prevent it from taking 
effect at the time it would otherwise do so.+? 

[§ 89] (bb) Suspension of Effectiveness Pending 
Investigation.!* In the absence of statutory author- 
ity, a public utility commission has no power to com- 
pel a utility to operate at the existing rate until the 
reasonableness of a charge or increase proposed to 
be made by it has been investigated,!* and a rate 
schedule duly filed and of which notice is duly given 
takes effect and is collectable pending the determina- 


2. Coplay Cement Mfg. Co. v. Pub- | § 91. 
lie Serv. Commn., 271 Pa. 58, 114 A 14. 
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State Public Utilities Commn. 


[§§ 87-91 
tion of the commission as to its reasonableness.*® 
In some jurisdictions, however, the commission is giv- 
en power to suspend the effectiveness of rate sched- 
ules proposed by utilities under its control for a 
specified or reasonable time, in order that the rea- 
sonableness of such rates may be investigated and 
determined.t® Such an order continues in force the 
regulations or rates theretofore existing, without any 
express provision to that effect;17 and it may be made 
without notice or hearing,'® since it merely preserves 
the status quo.t® Under such a statute the com- 
mission has no power to suspend a schedule for a 
longer period than that expressly authorized,?° com- 
puted from the proposed effective date of the sched- 
ule.24 Where a schedule has been suspended, and 
the statutory period expires without a finding by the 
commission that such rates are unjust or unreasona- 
ble, the schedule ordinarily becomes effective by op- 
eration of law,?? even though the investigation has 
not been completed,?* although the commission is not 
thereby deprived of power to determine whether the 
rates so taking effect are just and reasonable, or, if 
not, to substitute others therefor.2* Under a statute, 
however, providing that no increased rates shall be- 
come effective without the consent of the commission, 
the mere expiration of the time for which the sched- 
ule may be suspended does not justify the utility in 
attempting to put increased rates into effect.?® 

[§ 90] (c) Prescription of Rates by Commissicn— 
aa. In General. The power to prescribe rates for 
utilities within its jurisdiction, when conferred by 
statute upon a public utility commission, may be 
exercised by it only in accordance with the general 
principles governing the public regulation of rates,?® 
and by the procedure prescribed by statute.27 

[§ 91] bb. Temporary or Emergency Rates.?® 
public utility commission having power to regulate 
rates may, when it deems it justified, fix a temporary 
rate to be charged by a utility pending a valuation 
of the utility’s property and the determination of a 
reasonable permanent rate,*® and under some statutes 


hearing and determination of their 
reasonableness, but not exceeding 


ee 16 ALR 1214 [rev 76 Pa. Super. 
54]. 
Investigation and determination of 
reasonabieness see infra § 92. 
v. Public 


3. Kittanning Tel. Co. 

Serv. Commn., 78 Pa. Super. 436. 

4 See statutory provisions, 

5. Harrison Electric Co. vy. Citi- 
zens’ Ice, etc., Co., 149 Ark. 502, 232 
SW 932. 

6. Harrison Flectric Co. v. Citi- 
zens’ Ice, ete., Co., supra; Jones v. 
Montpelier, ete., Light, etc. Co. 96 
Wit.0807, 1.207 A! 103, 

7. Scranton v. Public Serv. 
Commn., 73 Pa. Super. 197; Scranton 


v. Public Serv. Commn., 73 Pa. Super. 


192 [aff 268 Pa. 192, 110 A 775]. See 
also cases infra notes 8-12; and § 89. 
& First Dist. Public Serv. 


Commun. v. Brookiyn Borough Gas Co., 
189 App. Div. 62, 178 NYS 93. 


9. Cumberland Tel:, ete: Co. v. 
Tennessee R., etc., Commn., 287 Fed. 
406; Michel v. Illinois Bell Tel. Cos; 
226 Ill. A. 50; West New York v. 
Public UWtility Comrs., (N. J. Sup.) 
148 A 603. 

10. Suspension of effectiveness 


pending investigation see infra § 89. 
11. Michel v. Illinois Bell Tel. Co., 
226 -Tll. A. 50. 
Determination of 
see infra § 92 
12. Suburban Water Co. 
mont, 267 Pa. 2438, 110 A 778. 
13. Establishment of temporary 
rate pending investigation see infra 


reasonableness 


v. Oak- 


v. Chicago, ete., R. Co., 275 Ill. 555, 114 
NE 325, AnnCas1917C 50. 

15. Scranton Vv. Public Serv. 
Commn., 73 Pa. Super. 192 [aff 268 
Par 92. LLOPANT Coil. 

16. See statutory provisions. 

[a] Im Tennessee, in Pub. Acts 
(1919) c 49 § 5 (da), providing that 
the commission shall have power to 
hear and determine the reasonable- 
ness of rates proposed by the utility 
and “upon such hearing and determi- 
nation” to suspend their effectiveness, 
the word ‘‘upon” is used in the sense 
of “pending,” and the commission 
may suspend such rates pending a 
hearing and determination of their 
reasonableness, not exceeding the pe- 
riod prescribed by statute. Cumber- 
land Tel., etc., Co. v. Tennessee R., 
etc., Commn., 287 Fed. 406. 

17. {Cumberland yee rete. Cow v. 
Tennessee R., etc., Commn., supra. 

18. Trenton, etce., Tract. Corp. v. 
Trenton, 227 Fed. 502 [aff 229 Fed. 
140, 148 CCA 416]. 

Wecessity of notice and hearing 
generally see infra §§ 105, 10 

19. Trenton, etc., Tract. Corp Vv. 
Trenton, 227 Wed. 502 [aff 229 Dred. 
140, 148 CCA 416]. 

20. Streator Aqueduct Co. Vv. 
Smith, 295 Fed. 385; Cumberland Tel., 
6te., Co. v. Tennessee R., (SUKORR Commn., 
287 Fed. 406. 

[a] Indefinite period.—Under a 
statute authorizing a commission to 
suspend increased rates pending a 


three months, the commission has no 
power to suspend such rates for an 
indefinite period that might continue 
for more than three months. Cum- 
berland Tel., etc., Co. v. Tennessee R., 
etc., Commn., 287 Fed. 406. 

21. Cumberland Tel... etezu Cor ave 
Tennessee R., etc., Commn., supra. 

22. Streator ‘Aqueduct. Ce: ve 
Smith, 295 Fed. 385; Cumberland Tel., 
ete, Co. v. Tennessee R., etc., Commn., 
287 Fed. 406; Logan Gas Co. v. State 
Public Utilities Commn., ‘115 Oh. St. 
107, 152 NE 648. 

23. Logan Gas Co. v. State Public 
Utilities Commn., supra. 

24 Streator Aqueduct Co. v. 
Smith, 295 Fed. 385; Cumberland Tel., 
etc., Co. v. Tennessee R., etc., Commn., 
287 Fed. 406. 

Determination 
see infra § 92 

25. Michel vy. Illinois Bell Tel. Cor 
226 Ill. A. 50: 


of reasonableness 


26. Chicago, ete., R. Co. v. State 
R. Commn., 173 Ind. 469, 87 NE 1030, 
90 NE 1011. 


Rates and rate making in general 
see supra §§ 24-67. 

27. See statutory provisions. 

Proceedings before commission in 
general see infra §§ 101-126. 

28. Suspension of effectivness of 
rates pending investigation of reason- 
ablemess see supra § 89. 

29. Omaha, ete. St. R. Co. v. Ne- 
braska State R. Commn., 103 Nebr. 
695, 173 NW 690; Oklahoma Gas, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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is authorized to alter rates temporarily on account of 
an emergency.°° Rates promulgated by the commis- 
sion must, however, unless the contrary is by it pro- 
vided, be deemed permanent,*! so far as any rate 
order is permanent;*? but the fact that a rate is not 
expressly limited in operation to the time required 
for investigating and evaluating the utility’s prop- 
erty does not show that it is not a temporary rate, 
where it is manifest from the record that it is in- 
tended to apply only until a complete adjustment of 
rates can be had.** 

[§ 92] (d) Determination of Reasonableness. 
Where a public utility commission has authority to 
prescribe or regulate rates,** it is its duty to hear and 
determine the reasonableness of a schedule of rates 
filed by a utility,?® and it cannot refuse to do so? 
except when the rate in question is no longer applica- 
ble or the decision as to its reasonableness is sought 
only as a basis for an action to recover excessive 
charges or other claims, in which case the commis- 
sion is without authority to act.°7 In the absence 
of statutory provision therefor, however, a utility 
has no standing to apply for an affirmative order 
approving its rates.°& In fixing rates or determin- 
ing their reasonableness the commission must give 
effect to all considerations which may have been pre- 
seribed by the legislature,?® and it cannot act upon 
a public policy, however wise it may seem to be, 
which the legislature has not established.4° The 
commission should ordinarily ascertain a proper rate 
base,*? determine the return which the utility should 
receive,*? and fix the rates to be paid by consumers 
or patrons of the utility in order to raise the neces- 
sary funds.*? 


Co. v. State Corp. Commn., 83 Okl. 
281, 201 P 505; Bartlesville v. State 


PUBLIC UTILITIES 


Canadian Oil Cos., 47 Can. S. 
Re General Order No. 151, (Can.) 25 
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Valuation. A valuation of the property of the 
utility is not necessary in every proceeding before 
the commission to fix rates or determine their rea- 
sonableness;**.so a specific rate may, in a proper 
case, be fixed without such valuation,*® and where 
the commission is given authority to prescribe rates 
in an emergency, it is not required to find the value 
of the utility’s property before so doing.*® Every 
rate should, however, be based upon some reasonable 
and scientifie method which justifies it as fixed or 
approved,*” and, in general, the commission must 
ascertain the value of-the property used and useful 
in the public service for the purpose of determining 
what rate will be reasonable,#* and in some jurisdic- 
tions is expressly given power by statute so to do.*® 
The valuation must be made in such detail as may 
be required by ‘statute,°° but an inventory of the 
property of the utility need not be made unless the 
statute so provides.®>t When no method of valuation 
is prescribed by law, the commission may proceed as 
it pleases,°? and not the method, but only the result, . 
will be reviewed:°* so when the conclusion reached 
by the commission is proper, the method by which it 
was obtained is not open to eriticism.°* According 
to some authorities, when a valuation has once been 
made, the commission in all subsequent rate proceed- 
ings may take the value so ascertained as established, 
subject to modification on account of betterments, 
additions, changes in conditions, and the like,®® al- 
though conditions may arise whereby an entire re- 
valuation becomes necessary;°® but there is au- 
thority for the contrary rule that, while previous 
valuations may be considered for what they are 
worth, the commission must determine de novo the 


C. 155;] see supra § 91. 


47. New St. Bridge Co. v. Public 


Corp. Commn., 82 Okl. 160, 199 P 396; 
Muskogee Gas, etc., Co. v. State, 81 
Okl. 176, 186 P 730; Copley Cement 
Mfg. Co. v. Public Serv. Commn., 76 
Pa. Super. 354 [rev on other grounds 
271 Pa. 58, 114 A 649, 16 ALR 1214]. 

30. See statutory provisions. 

{a] In Wisconsin St. (1919) § 1797, 
99 provides for the temporary altera- 
tion of rates by the commission on 
account of an emergency, when the 
commission deems such alteration 
necessary to protect the utility or the 
interests of the public, and calls for 
summary action to meet unusual con- 
ditions. La Crosse v. State R. 
Commn., 172 Wis. 233, 178 NW 867. 

31. Utah-Idaho Cent. R. Co. v. Pub- 
lic Utilities Commn., 64 Utah 54, 227 
P1025: 

32. Permanency or modification of 
orders see infra § 119. 

33. Oklahoma Gas, etc., Co. v. 
State Corp. Commn., 83 Okl. 281, 201 
7505. . 

34. See supra § 90. 

35. Illinois Bell Tel. Co. v. Com- 
merce Commn., 304 Ill. 357, 136 NE 
676. 

36. Interborough Rapid Transit 
Cos wv. Gilchrist, 26° BY (2d) 912)\. [rev 
on other grounds 279 U. S. 159, 49 SCt 
282, 73 L. ed. 343]; Illinois Bell Tel. 
Co. v. Commerce Commn., 304 Ill. 357, 
136 NE 676. i 

[a] Refusal as confiscation.—The 
denial by the commission of an appli- 
eation for a hearing on proposed in- 
ereased rates, where the statute pro- 
vides for such application, amounts to 
confiscation if the existing rate is too 
low. Interborough Rapid Transit Co. 
v. Gilchrist, 26 F. (2d) 912 [rev_on 
other grounds 279 U. S. 159, 49 SCt 
282, 73 L. ed. 343]. ; 

37. Wheeling Steel Corp. v. Public 
Serv. Commn., 90 W. Va. 74, 110 SE 
489. Contra Canadian Pac. R. Co. v. 


{51 C. J.—4] 


CanRCas 438. 

Reparation of excessive charges see 
infra § 94. 

38. Suburban Water Co. v. Oak- 
mont, 267 Pa. 243, 110 A 778. 
: Idaho Power Co. v. Thompson, 
19 F. (2d) 547. 

40. Idaho Power Co. v. Thompson, 
supra. 

Power of commission to establish 
public policy see supra § 79 
41. Streator Aqueduct 
Smith, 295 Fed. 285; 


Com iv. 
Lindsey v. Pub- 


lic Utilities Commn., 111 Oh. St. 6, 144 


NE 729; Petersburg Gas Co. v. Pe- 
tersburg, 132 Va. 82, 110 SE 533, 20 
ALR 542. 

PDT base generally see supra §§ 

Valuation of utility’s property see 
infra text and notes 44-58. 

42. Streafor Aqueduct Co. v. 
Smith, 295 Fed. 385; Petersburg Gas 
Co. v. Petersburg, 132 Va. 82, 110 SE 
533, 20 ALR 542. 

Standard of adequate return in gen- 
eral see supra §§ 57, 58. 

43. Petersburg Gas Co. v. Peters- 
pure, 132 Va. 82, 110 SE 533, 20 ALR 


Reasonableness of rates in general 
see supra §§ 49-60. 

44. New St. Bridge Co. v. State 
Public Serv. Commn., 271 Pa. 19, 114 
A 378; St: Clair Coal Co., Inc. v. Pub- 
lic Serv. Commn., 79 Pa. Super. 528. 

45. New St. Bridge Co. v. Public 
Serv. Commn., 271 Pa. 19, 114 A 878. 
See Roselle Park v. Public Utility 
Comrs., (N. J. Sup.) 144 A 623 (hold- 
ing that the commission has authority 
to codrdinate, as to fare zones, with 
carriers serving the same territory 
without a valuation of their proper- 


ty) 
46. La Crosse y. State R. Commn., 
172 Wis. 233, 178 NW 867. 
Power to prescribe emergency rates 


Serv. Commn., 271 Pa: 19, 114 A 378. 

48. Van Wert Gaslight Co. v. Ohio 
Public Utilities Commn., 299 Fed. 670. 
And see cases infra notes 49-58. 

Prescription of temporary rates 
pending investigation and valuation 
see supra § 91 

49. See statutory provisions. 

[a] In Pennsylvania, by Act July 
26, 1913 (P. L. p 1374), the commis- 
sion is given power, for the purpose 
of fixing rates, to evaluate the prop- 
erty of a utility. Foltz y. Publie> 
Serv. Commn., 73 Pa. Super. 24. 

50. Lindsey v. Public Utilities 
Commn., 111 Oh. St. 6, 144 NE 729. 


51. Lindsey v. Public Utilities 
Commn., supra. 
52. Wisconsin-Minnesota Light, 


etc., Co. v. State R. Commn., 183 Wis. 
96,, 197 NIW 359° 

Determination of valuation or rate 
base in general see supra §§ 30—47. 

53. Wisconsin-Minnesota Light, 
etc., Co. v. State R. Commn., 183 Wis. 
96, 197 NW 359. 

54. Wisconsin-Minnesota Light, 
etc., Co. v. State R. Commn., supra. 

552, 4, St.) Clair Coal Co., ine. vVaeublie 
Serv. Commn.,, 79 .Pa.- Super’ 523 
State v. Department of Public Works, 
143 Wash. 67, 254 P 839; State v. Kuy- 
kendall, 119 Wash. 107, 205 P 3. 

[a] Rule applied.—Where there is 
uncontradicted evidence as to the cap- 
ital expenditures made by a utility 
since the last valuation, and the com- 
missjon is not asked to make a new 
valuation, in a proceeding seeking in- 
creased rates on account of increased 
operating expenses, the commission is 
justified in determining the case with- 
out going into a valuation. St. Clair 
Coal Co., Ine. 'v. Public Serv. Commn., 
79 Pa. Super. 528. 

56. State v. Department of Public 
Works, 148 Wash. 67, 254 P 839. 


50 [51-C. 32] 
valuation of the utility’s property in each ease,°? 
in view of the general rule making the value as of 
the time to which the inquiry relates the controlling 
factor in rate making.®§ : 

Approval or disapproval. A public utility com- 
mission having power to regulate rates is not limited 
to the approval or disapproval in its entirety of a 
schedule of rates proposed by a utility,°® but should 
determine the extent, if any, to which such schedule 
should be approved.®® When objection to proposed 
rates is filed pending their taking effect, the burden 
rests upon the utility to satisfy the commission that 
they are fair and reasonable.*! If rates embodied 
in such a schedule are approved by the commission, 
they become effective;°? and, if disapproved, they 
are ineffective and cannot be collected.°* 

Complaints of unreasonableness. One affected by 
rates fixed or approved by the commission may at any 
time complain that they are unreasonable,°* and the 
commission has power to hear and determine such 
ecomplaints.°®° 

[§ 93] (e) Establishment and Promulgation.°°® 
A rate prescribed or approved by a public utility 
commission should be promulgated by the utility or 
by the commission in such manner as may be pre- 
seribed by statute.°7 An order of the commission 
granting a utility permission to increase its rates 
is not of itself a prescription of a new rate and does 
not put an inerease into effeet;°® nor does the ap- 
proval by the commission of a contract between a 
utility and a consumer by which a rate is attempted 
to be fixed add anything to the validity of such con- 
tract or establish the agreed price as the legal rate.®® 


57. Van Wert Gaslight Co. v. Ohio 68. 
Public Utilities Commn., 299 Fed. 
670 69. 
58. See supra § 29. 
59. Cumberland Tel., etc., Co. v. 


Tennessee R., etce., Commn., 287 Fed. 
406. 


PUBLIC UTILITIES 


Randall Gas Co. v. Star Glass 
Co., 78 W. Va. 252, 88 SE 840. 
Southern Oil Corp. v. Yale Nat- 
ural Gas Co., 89 Okl. 121, 214 P 131. 
Filing contract schedule as initia- 
tion of rate by utility see supra § 87. 
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While the commission has authority to modify or 
supersede existing rates only when they are unrea- 
sonable,7° an express recital of such unreasonable- 
ness is not necessary to the validity of an order 
changing the rate.74 Publication or posting of the 
rate schedule, when required by statute, is necessary 
to give it force and effect;7? and where the period 
of publication is not specifically prescribed, a rea- 
sonable time is sufficient.” A schedule of rates duly 
established and promulgated continues in force and 
is collectable until set aside or superseded,’* not- 
withstanding any objections or exceptions to its rea- 
sonableness or propriety.*® 

[§ 94] (f) Reparation. Statutory authority 
granted to a public utility commission to prescribe 
or regulate rates does not give it power to award 
reparation of excessive charges collected by a utili- 
ty.7° In a number of jurisdictions, however, under 
statutes providing therefor,’*7 the commission has 
authority to permit?’ or to direct’® a utility to re- 
fund to a patron sums collected by it in excess of 
the legal charge for its service or product. While 
it has been held that such statutory authority applies 
only to proceedings for the recovery of an overcharge 
made in a specific transaction, and not to a proceed- 
ing brought primarily to establish future rates,°° 
there is authority for the rule that a utility permitted 
to put increased rates into effect may be required by 
the commission to furnish to its customers or patrons 
certificates or other evidences of payments made by 
them in excess of the prior established rate, and that 
after final order the commission may direct the re- 
payment of such sums as may be found to have been 

76. National Radiator Co. v. Penn-. 
sylvania R.-Co., 6 N. J. Misc. 778, 143 
A 85; Murphy v. New York Cent. R. 
Co., 170 App. Div. 788, 156 NYS 49 
[aff 225 N.Y! 548, 122. NB 700}. 71 


eG See statutory provisions. 


60. Cumberland Tel., etc., Co. v. 
Tennessee R., etc., Commn., supra. 

61. Copley Cement Mfg. Co. v. Pub- 
lic Sery. Commn., 76 Pa. Super. 354 
{rev on other grounds 271 Pa. 58, 114 
A 649, 16 ALR 1214]. 

Presumptions as to reasonableness 
and burden of proof generally see su- 
pra § 60. 
’ 62. Cumberland Tel., ete, Co. v. 
Tennessee R., etc., Commn., 287 Fed. 
406. 

63. Cumberland Tel., etc., Co. v. 
Tennessee R., etc.; Commn., supra; 
Tllinois Bell Tel. Co. v. Illinois Com- 
merce Commn., 227 Ill. A. 23 [aff 306 
Ill. 109, 137 NE 449]. 

[a] Rule applied.—Under a stat- 
ute providing that no utility shall in- 
erease a rate except upon a finding 
by the commission that the increase 
is justified, proposed rates which in- 
volve an increase in existing rates 
eannot become legally effective ex- 
cept with the approval of the com- 
mission, and where the commission 
finds that no increase is proper, the 
rates cannot be put into effect. Illi- 
nois Bell Tel. Co. v. Illinois Com- 
merce Commn., 227 Ill. A. 23 [aff 306 
Ill. 109, 187 NE 449]. 

64. Baltimore, etc., R. Co. v. State 
Public Serv. Commn., 63 Pa. Super. 
403. 

Burden of proving 
ness see supra § 60. 
65. St. Louis Terminal R. 
vy. Public Utilities Commn., 
$12, 136 NE 797. 


unreasonable- 


Assoc. 
304 Ill. 


Reparation of excessive charges see 
infra § 94. 

66. In general see supra § 62. 

67. See statutory provisions. 


Suspension of contracts of utility 
by commission see supra § 85. 


70. See supra § 86. 
71. Consolidated Flour Mills Co. 
v. United Water, ete., Co., 119 Kan. 


46, 237 P 1041 [aff on reh 239 P 276]; 
Consolidated Flour Mills Co. v. Kan- 
sas Water, ete., Co., 119 Kan. 47, 237 
P 1087 [aff on reh 239 P 276 (dist Kaul 
v. American Independent Tel. Co., 95 
Kan. 1, 147 P 1130)]; Corporation 
Commn. v. Cannon Mfg. Co., 185 N.C. 
17, 116 SH 178. But see Wichita R., 
etc., Co. v. Kansas Public Utilities 
Commn.;, 260° WatSs 4843 esCtabiyr 67 
L. ed. 124 [rev 268 Fed. 37, and dis- 
appr Consolidated Flour Mills Co. v. 
Kansas Water, ete., Co., supra] (con- 
struing a Kansas statute, and hold- 
ing that an order for a change of 
rates is void when not based upon 
any express finding of unreasonable- 
ness); Springfield Gas, ete., Co. v. 
Missouri Public Serv. Commn., 10 F. 
(2d) 252, 254 [foll Wichita R.,. etc., 
Co. Vv. Kansas Public Utilities 
Commn., supra] (where it was said 
that “undoubtedly the commission 
should have made” such a finding, but 
“the court would be unwilling to say, 
on examination of the report and or- 
der of the commission, that an infer- 
ence might not be drawn of such facts 
as would sustain the order’). k 

72. Hopper v. Chicago, ete., R. Co., 
91 Iowa 639, 60 NW 487. 

73. Johnson vy. Seaboard Air Line 
R., 73 S. C. 36, 52 SH-644. 


74. Hopper v. Chicago, etc., R. Co., 
91 Iowa 639, 60 NW 487; Springfield 
Cons. Water Co. v. Philadelphia, 285 
Pa. 1 Tape o cAR U6. 

75. Springfield Cons. Water Co. v. 
Philadelphia, supra. 


Chicago, ete., R. Co. vs Rail- 
Ae Commn., 194 Wis. 24, 215 NW 
{a] Effect of order permitting re- 
fund.—The real and only effect of an 
order permitting and authorizing a 
utility to refund an amount found to 
be excessive, unlawful, or unreasona- 
ble is to give apparent authority to 
the utility to pay to a particular 
customer or patron that which, except 
for such order, might seem to bean 
unlawful preference of such custom- 
er. Chicago, ete., R. Co. v. Railroad 
Commn., 194 Wis. 24, 215 NW 442. 
79. Smith vy. State Corp. Commn., 
101 OkK1. 254, 225 P 708; Suburban Wa- 
ter Co. v. Oakmont, 268 Pa. 243, 110 A 
778; New York, ete., Co. v. New York 
Gent... R, Co. \28 Pa. a Dists 593.5 vack= 
ers v. Midland R. Co., 87 L. T. Rep. 
N. S.. 665; Crompton v. Lancashire, 
ete., R. Co., 11 .R..& Can? Tr: Cas. 2857 
Cowan v. North British R. Co., 11 R. 
& “Can. Tr. Cas, #271 eGilstrap any: 
Great Northern R. Co., 11 R. & Can. 
Tr. Cas. 265; Girardot v. Great East- 
ern, R, Co.) 11, Re & [Cansemrss@as: 
244; Huntington v. Lancashire, ete; 
ReCoy) 17 EEL ERG 458, lel MR een Gland 
Tre Case dave 
{a] Effect of direction.—Under the 
Public Service Commission Act an or- 
der of reparation made by the com- 
mission authorizes a suit to obtain a 
refund, but it is not conclusive upon 
the utility, and its effect is only to 
constitute a piece of prima facie evi- 
dence for plaintiff, the ascertainment 
of the damage being left to the trial 
court. New York, etc., Co. v. New 
York Cent. R. Co., 28 Pa. Dist: 593, 
80. Pacific Coast El. Co. v. State 
Dept. of Public Works, 130 Wash. 630, 
228 P 1022. 


ee a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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collected unjustly and unreasonably.§1 The grant 
to the commission of power to award reparation does 
not, of course, take away from the courts the juris- 
diction of an action brought by a utility to recover 
an amount due under a schedule of rates duly fixed 
and established according to law.*? 

Time. Statutory provisions as to the time within 
which application for an order of reparation may be 
made,®? or the enforcement of such an order, if 
eranted, may be had,** are merely statutes of limita- 
‘tion which the utility may waive. A limitation of 
the period within which application may be made for 
a rehearing of an order of the commission does not 

restrict the time within which .reparation may be 
sought.*® 

Procedure. The question of reparation will ordi- 
narily be considered by the commission. only when 
presented to it by proper petition,*® which should 
not be filed until after final determination of the 
reasonableness of the rate.** Where reparation is 
awarded, repayment may be enforced in such man- 
ner as may be prescribed by statute.8® In the ab- 
sence of statutory provision therefor the commis- 
sion has no authority to fix or decree a lien upon the 
fund in the hands of the utility belonging to the 
patron,®® nor to fix the amount of attorney’s fees to 
be paid by the patron®® or the utility.®1 

Whether or not reparation should be directed or 
permitted depends upon the facts of the particular 
ease;°? and it should not be ordered where the charg- 
es in question were paid in accordance with a volun- 
tary agreement, in reliance upon which the utility 
has made large expenditures in extending its serv- 
zee." 2 

[§ 95] b. Determination of Convenience and Ne- 
cessity.°* In a number of jurisdictions, under stat- 
utes so providing,®® ‘the issuance by the public utility 
commission of a certificate of convenience and ne- 
cessity is prerequisite to the establishment and opera- 
tion of a public service,®® in order that the public 


PUBLIC UTILITIES 


‘tion.® 
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interest may be safeguarded and public convenience 
and necessity promoted.®* Where utilities existing 
and carrying on business at the time of the enactment 
of the statute are exempted from such requirement, 
a utility doing business at that time within the terri- 
tory covered by its charter need not obtain such cer- 
tificate for the operation or extension of its business 
or service within its authorized and unabandoned 
territory ;°* and when such a utility merges or con- 
solidates with another utility, it may extend its serv- 
ice within the consolidated territory without first 
obtaining the commission’s approval, the same as if 
the consolidated territory had been originally em- 
braced by its charter;®® but for an extension into 
other communities or new territory it must obtain 
the commission’s certificate,t and as to such exten- 
sion it is subject to the same considerations as utili- 
ties established after the statute was enacted.* 
Where the consent of a municipality tothe establish- 
ment of the proposed publie service is also requisite, 
the existence of a binding agreement or consent there- 
for, conditioned only upon the commission’s approy- 
al, is not essential to give the commission jurisdic- 
The applicant need not file a map indicating 
with precision and in detail the route or line of its 
proposed service,* unless required so to do by the 
rules of the commission;®> but it may do so volun- 
tarily.6 Ability to finance the proposed service 
should be shown.* 

Grant or refusal of certificate. It is the duty of 
the commission to consider on its merits an applica- 
tion by a public utility for a certificate of conven- 
lence and necessity,® and it has no authority to deny 
a certificate arbitrarily. The question of granting 
or refusing the application is one of fact?® and good 
judgment.1! The terms “convenience” and “neces- 
sity” are to be construed together,!? and the conven- 
ience of the public must not be cireumseribed by 
according to the word “necessity” its strict meaning 


81. Suburban Water Co. v. Oak- 
mont; 268 Pa.’ 243, 110 A 778. 

82. Bell Tel. Co. v. Deakyne, 73 Pa. 
Super. 158. 

83. Greensburg v. State Public 
Serv. Commn., 268 Pa. 177, 110 A 750 
faff 73 Pa. Super. 75]. 


84 Greensburg v. State Public 
Serv. Commn., supra. 
\ 85. New York, etc., Co. v. New 


oak Cent. R. Co., 267 Pa. 64, 110 A 
6. 

Rehearing of orders of commission 
see infra § 125. 

86. Ben Avon v. Ohio Valley Wa- 
ter Co., 260 Pa. 310, 103 A 750; Greens- 
burg v. Public Serv. Commn., 73 Pa. 
Super. 75 [aff 268 Pa. 177, 110,A 750]. 

87. New York, etc., Co. v. New 

/ York Cent. R. Co., 267 Pa. 64, 110 A 
286; Lehigh, etc., R. Co. v. Public 
Serv. Commn., 79 Pa. Super. 540 [aff 
277 Pa. 493, 121 A 205]. s . 

88. See statutory provisions. 

[a] In Oklahoma, under Sess. L. 
(1913) ¢ 10, the commission has au- 
thority to enforce the repayment of 
an overcharge in the same manner 
that fines and penalties imposed by 
it are authorized by law to be col- 


lected. Smith v. State Corp. Commn.,, | 


101) Ok1, 254, 225 P’ 708. 

[b] In Washington, under Rem- 
ington Comp. St. § 10433, if a utility 
does not comply with an order of the 
commission for the repayment of an 
overcharge, suit may be instituted in 
any court of competent jurisdiction 
to recover the same, and the merits 
of the controversy as to the justness 
of the award may be put in issue, 
tried, and determined. Tacoma Grain 


Co. v. Northern Pac. R. Co., 123 Wash. 
664, 213 P 22; State v. State Public 


Fors Commn., 112 Wash. 629, 192 P 
79. . 

89. Smith v. State Corp. Commn., 
101 OkKl. 254, 225 P 708. 

90. Smith v. State Corp. Commn., 
supra. 

91. Smith v. State Corp. Commn., 
supra. 

92. Shaffer Oil, etc, Co. v. Creek 


County Gas Co., 114 Okl. 258, 246 P 
630. 

93. Shaffer Oil, etc., Co. v. Creek 
County Gas Co., supra. 

94. Necessity for issuance of se- 
curities see infra § 96. 

95. See statutory provisions. 

96. State Public Serv. Commun. v. 
Bartonville Bus Line, 290 Ill. 574, 125 
NE 373; State Public Utilities Commn. 
v. Okaw Valley Mut. Tel. Assn., 282 
Ill. 336, 118 NE 760; United Lighting 
Co. v. Public Serv. Commn., 84 Pa. 
Super;r. 24; Kulp v. Public Serv. 
Commn., 82 Pa. Super. 83; Wiscon- 
sin Southern R. Co. v.. State R. 
Commn., 185 Wis. 313, 201 NW 244; 
Calumet Serv. Co. v. Chilton, 148 Wis. 
334, 135. NW 131. 

{a] Municipality has no power to 
invade the field of public service by 
constructing and operating a utility 
plant, except upon obtaining from the 
commission a certificate of conven- 
ience and necessity. Calumet Serv. 
Co. v. Chilton, 148 Wis. 334, 135 NW 
131. 

As to particular utilities see specific 
titles relating thereto. 

97. .Stuck v. Beech Grove, (Ind.) 
163 NH 483. 


98. Kansas Gas, etc., Co. v. Public 
Serv. Commn., 124 Kan. 690, 261 P 
592; Olson v. Erickson, 56 N. D. 468, 
217 NW 841; Harmony Electric Co. v. 
Public Serv. Commn., 275 Pa. 542, 119 
A 712; Florex Gardens y. Public Serv. 
Commn., 82 Pa. Super. 92; Kulp v:. 
Public Serv. Commn,, 82 Pa. Super. 


99. Kulp v. Public Serv. Commn., 
supra. . 

1. Kansas Gas, ete., Co. v. Public 
ort Commn., 124 Kan. 690, 261 PF 

2. Kansas Gas, etc., Co. v. Public 
Serv. Commn., supra. 

Grant or refusal of certificate see 
infra text and notes 8-22. ; 

3. Wilkes-Barre Co. v. Public Serv. 
Commn., 70 Pa. Super. 464. 

4. Peo. v. Second Dist. Public Serv. 
Commn.; 227 N. Y. 248, 125 NE 438. 

5. Peo. v. Second Dist. Public Serv. 
Commn., supra. 

6. Peo. v. Second Dist. Public Serv. 
Commn., supra. 

Zar) ROY. v. Illinois Commerce 
Commn., 322 -Ill. 452, 153 NW. 648- 
Contra United Lighting Co. v. Public 
Serv. Commn., 84 Pa. Super. 24. 

8 State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125- NE 373. 

9. State Public Utilities Commn-. 
v. Bartonville Bus Line, supra. 

10. Fornarotto v. State Public 
Utility Comrs., (N. J. Sup.) 143 A 


450. 
11. Fornarotto v. State Public 
12. North Bend Stage Line, 


Utility Comrs., supra. 
Inc. 
v. Denney, (Wash.) 279 P 752. 
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of an essential requisite.18 The commission should 
determine whether the proposed service is reasonably 
necessary, or would be wasteful and a useless: burden 
on the community or the public:+* if permission to 
operate the service will cause an economic waste or 
public disadvantage the certificate should be de- 
nied,1® while if the operation proposed will serve the 
public convenience and is reasonably necessary there- 
to, the certificate should be granted.t® In determin- 
ing such questions the people of the community or 
territory affected should be considered at large and 
as a whole.t* The commission should ordinarily re- 
fuse to permit a utility to invade territory occupied 
by another utility furnishing adequate service at 
reasonable rates;+® and an existing utility should 
ordinarily be afforded opportunity to furnish neces- 
sary additional or extended service before a certifi- 
cae is issued to a competitor.t® Priority in the 
field,?° however, or in time of application,?+ while 
an element to be considered, should not of itself 
govern the granting or refusal of a certificate, which 
is a matter to be determined upon a consideration 
of which utility, under the particular facts and cir- 
cumstances, will best serve the public interests. 
Conditional approval. The commission may, in 
the public interest, annex reasonable conditions or 
limitations,?* which it may subsequently modify or 
withdraw,’* to its approval of an application for a 
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certificate of convenience and necessity, but it has 
no authority to annex an unreasonable condition.?° 

Modification and revocation. A certificate of con- 
venience and necessity may be modified?® or re- 
voked?? by the commission for due cause shown. 

Effect of certificate. In granting a certificate of 
convenience the commission confers no new powers 
upon a utility,?® and takes away no right or power 
theretofore legally existing.?® 

For failure to obtain a certificate, when required, 
the commission may and should prosecute a party in 
the proper court,*° or sue to enjoin the unauthorized 
operation of the public service;?! but it has no ju- 
risdiction to entertain such a prosecution before it- 
self.°* A utility may enjoin another utility which 
competes with it and injures its business from operat- 
ing without having procured the requisite certifi- 
cate. Be 

Reapplication after refusal. Under a statute pro- 
hibiting the making of a new application for a cer- 
tificate of convenience and necessity for a specified 
time after refusal of the certificate by the commis- 
sion, an applicant is not barred by reason of his with- 
drawal or voluntary dismissal of a prior application 
within such period.*+ 

[§ 96] c. Consent to Sale, Lease, or Encumbrance 
of Property or Issuance of Securities.*° Under stat- 
utes prohibiting public utilities from selling, leasing, 
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13. Wabash, ete., R. Co. v. State[122 NE 477; Kansas Gas, etc., Co. v. 24. Kulp v. Public Serv. Commn., 
Commerce Commn., 309 Ill. 412, 141] Public Serv. Commn., 124 Kan. 690,| 82 Pa. Super. 83. 
NE 212; Chicago, etc., R. Co. v. State, | 261 P 592; United Fuel Gas Co. v. 25. Peo. v. Second Dist. Public 
123 Okl. 190, 252 P 849; North Bend] Public Serv. Commn., 103 W. Va. 306, rons Commn., 227 N. Y. 248, 125 NE 


Stage Line, Ine. v. Denney, 
PY SV 22 ESAs 

“The word ‘necessity’ is not used 
in the sense of being essential or ab- 
solutely indispensable, but in the 
sense that the motor vehicle service 
would be such an improvement of the 
existing mode of transportation as 
to justify or warrant the expense of 
making the improvement; it should 
be made to appear that the inconven- 
ience of the public occasioned by the 
lack of motor carrier transportation 
is so great as to amount to a necessi- 
Cyc Chicago, etciy ReGoy tye State; 
supra. 

“Necessity”? defined see 45 C. J. p 
585. 

14. Kansas Gas, etc., Co. v. Public 
Serv. Commn., 124 Kan. 690, 261 P 592. 
See Oro Electric Corp. v. State R. 
Commn., 169 Cal. 466, 147 P 118 (hold- 
ing that granting or withholding the 
certificate is the exercise of the state’s 
power to determine whether the public 
interest would be advanced by the 
proposed service). 

15. Kansas Gas, etc., Co. v. Pub- 
lic Serv. Commn., 124 Kan. 690, 261 
P 592. 

16. State Public Utilities Commn. 
vy. Bartonville Bus Line, 290 Ill. 574, 
125 NB 373. 

17. Fornarotto v. State Public 
Utility Comrs., (N. J. Sup.) 143 A 
450; Chicago, etc., R. Co. v. State, 
123 Okl. 190, 252 P 849. See Ex p. 
Birmingham, 199 Ala. 9, 74 S 51 (hold- 
ing that, where the consent of the 
commission and a municipality are 
both required by statute, the com- 
mission may consider the interests of 
the municipality but should grant or 
refuse the application on its independ- 
ent judgment as to the interests of 
the larger public). 

18. Egyptian Transp. System vy. 
Louisville, étc., R. Co., 321 Ill. 580, 152 
NE 510; Illinois Power, etc., Corp. 
v. Commerce Commn., 320 Ill. 427, 151 
NE 236; Superior Motor Bus Co. v. 
Community Motor Bus Co., 320 Ill. 
175, 150 NE 668; Chicago Motor Bus 
Co. v. Chicago Stage Co., 287 Ill. 220, 


(Wash.) 


138 SE 388, 52 ALR 1104. 

Duplication of service or facilities 
see infra § 97. 

19. Bartonville Bus Line v. Eagle 
Motor Coach Line, 326 Ill. 200, 157 
NE 175; Egyptian Transp. System v. 
Louisville; ete.,'R: Co., 321 Ill. 580, 
588, 152 NE 510. 

“Tt is in accord with justice and 
sound business economy that the util- 
ity already in the field be given an op- 
portunity to furnish the required 
service. . . . In the absence of a 
showing that the public interest 
would be better served by granting a 
certificate to an entirely new and com- 
peting utility, such certificate should 
not be granted until it be determined 
whether the utility already in the field 
can meet the requirements of public 
convenience and necessity.” Egyp- 
tian Transp. System vy. Louisville, etc., 
IR: 2Co.;, supra. 

20. Bartonville Bus Line v. Eagle 
Motor Coach Line, 326 Ill. 200, 157 


NE 175; Chicago Motor Bus Co. v. 
Chicago Stage Co., 287 Ill. 220, 122 
NE 477. 


21. Chicago Motor Bus Co. v. Chi- 
cago Stage Co., supra. 
22. Bartonville Bus Line v. Eagle 


Motor Coach Line, 326 Ill. 200, 157 
NE 175. 

23. Andrews v. Public Serv. 
Commn., 88 Pa. Super. 306; Kulp v. 


Public Serv. Commn., 82 Pa. Super. 
83; Grand Trunk R. Co. v. Ft. Wil- 
liam, 43 Can. S. C. 412, 30 CanLTOcc 
Notes 741. Compare Tennessee East- 
ern Electric Co. v. Hannah, 157 Tenn. 
582, 12 SW (2d) 372 (holding that 
the commission has no authority to 
require an applicant utility to agree 
in advance of any hearing on its ap- 
plication to pay certain fixed charges 
or to permit recapture by the state at 
the expiration of the certificate, or 
to agree upon the base upon which 
its rates shall be computed; but aft- 
er hearing it may impose, as a pre- 
requisite to its grant of the certifi- 
cate, such conditions as may be neces- 
sary to promote public convenience 
and necessity). 


*3e. Stockton v. Public Utilities 
Comman., 120 Oh. St. 250, 166 NE 135. 

27. Stockton v. Public Utilities 
Commn., supra; Diehl v. Public Serv. 
Commn., 69 Pa. Super. 419. See South 
Porto Rico Sugar Co. v. Munoz, 28 F: 
(2d) 820 (holding that the Porto Rico 
public service commission has power 
to repeal a ‘‘franchise” granted by .it 
notwithstanding congress has re- 
served to itself jurisdiction to annul 
or modify franchises). 

28. Bethlehem City Water Co. v. 
right Serv. Commn., 70 Pa. Super. 


29. Bethlehem City Water Co. v. 
Public Serv. Commn., supra. 

30. State Public Utilities Commn. 
v. Okaw Valley Mut. Tel. Assn., 282 
Ll 336, 11 Se Ns 60: 

SLs Danville, ClCcn Re Cone ert bean 
Clark Truck Co., 231 Til. A.- 339. 

32. State Public Utilities Commn. 
v. Okaw Valley Mut. Tel. Assn., 282 
Ill. 336, 118 NE 760; Danville, etc., R. 
Co. Vv. Ts Le Clark? fruckCor 231 tl: 
A. 339. 

Judicial functions of commission 
see supra § 79. 

33. Springfield Gas, ete. Co. v. 
Springfield, 292 Il. 236, 126 NE 739; 
Danville, ete. TR. (Cops viae Dae Clark 
Truck Co., 931 Ill. A. 339; Bethlehem 
City Water Co. v. Bethlehem, 253 Pa. 
333, 98 A 646; Northern Pac. R. Co. 
v. Schoenfeldt, 123 Wash. 579, 213 P 
26. Compare Kinder v. Looney, 171 
Ark. 16, 283 SW 9 (holding that, where 
an existing utility applied for a re- 
newal of its certificate of convenience 
and necessity, and in accordance with 
custom continued to operate pending 
a hearing and decision on its appli- 
cation, action on which was delayed 
on account of the crowded condition 
of the commission’s docket, a com- 
peting utility could not enjoin it from 
operating until after the final hearing 
by the commission on its application 
and the rejection of the same). 

34. Weston v. Board of R. Comrs., 
205 Mass. 94, 91 NE 3038. 

35. As to particular utilities see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mortgaging, or encumbering their property, or is- 
suing stocks, bonds, or other securities, except for 
specified purposes, and making the consent of the 
publie utility commission requisite to the validity 
of such action,*?® the propriety of each such sale, 
encumbrance, or issue depends upon the facts of the 
particular case.*7 It is accordingly the duty of 
the commission to hear and determine the facts upon 
which an application is based,** to discover whether 
the proposed action is in conformity with law and 
for a purpose therein specified,®® and, where the stat- 
ute restricts the right of the utility to cases in which 
the transaction is necessary, to ascertain such ne- 
cessity;#° and for that purpose it may require the 
appleant to produce such proof as it may deem 
sufficient,#’ even though the application is veri- 
fied.*? A utility applying for permission to is- 
sue securities should furnish a statement of its 
financial transactions,** which should be made in 
sufficient detail to show with reasonable certainty 
the exact question to be determined.‘* Unless re- 
quired by statute to do so, the commission need not 
ascertain the value of property sought to be sold or 
encumbered,**> but may do so if it deems such in- 
vestigation necessary or advisable.4® When the 
facts have been ascertained, however, its function 
becomes wholly ministerial,#7 and it has no discre- 
tion to grant or refuse its permission ;*® but it is not 
Specific titles relating thereto. 37. 

36. See statutory provisions. 

[a] Purpose of requirement.—(1) | 538. 
The purpose of a statute requiring the 38. 


approval of the commission is that 
there may be prevented the doing of 
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Alabama Public Serv. Commun. 
213 Ala. 50, 104 S 


Alabama Public Serv. r 
v. Mobile Gas Co., supra; State Public 
Serv. Commn. v. State, 184 Ind. 273, 


v. Mobile Gas Co., 


[51 C.J.] 


bound to approve or disapprove the whole of an ap- 
plication as presented,*® and may approve it to the 
extent to which its necessity appears and disapprove 
the remainder.®® The commission’s determination of 
such matter is conelusive and cannot be reviewed.°* 
Under a statute permitting utilities to execute short- 
term notes without application to the commission, 
an encumbrance or deed of trust given to secure such 
notes is valid without the commission’s consent, not- 
withstanding a general provision of the statute that 
all evidences of indebtedness issued without authori-, 
zation by the commission are void.®? A statute re- 
quiring merely the certification to the commission. 
of the names of subscribers to the stock of a utility 
does not authorize or empower it to regulate the 
issuance of the stock.°? 

Application. The primary duty to apply for the 
commission’s approval, when required, of a proposed 
sale of the property of a public utility rests upon the 
vendor company ;°*”% but one who enters into a con- 
tract of purchase, of which approval is required, has 
sufficient interest to entitle him to make application 
therefor.°?% 

Preliminary negotiations preparatory to a pro- 
posed sale, encumbrance, or security issue to which 
the commission’s consent is required by statute are 
not within such statute and are not inhibited or re- 


Co. v. Bristow, 107? Kant :557,.1670 = 
1138, LRA1918E 342; Grafton County 
Light, etc. Co; v., State, 77 Neva d39, 
94 A 193; Peo. v. Stevens, 203 N. Y. 7, 
19, 96 NE 114; Peo. v. Stevens, 197 
N. Y. 1, 90 NE 60. Compare Lima 


Commn. 


an act which, in its judgment, would]111 NE 10. Toledo R. Co. v. -Public Utilities 
be inimical to the interests of the 89. Peo. v. Stevens, 203 N. Y. 7, 96] Commn., 108 Oh. St. 330, 140 NE 603 
state and its citizens, or which does| NE 114; Peo. v. Stevens, 197.N. Y. 1,} (holding that permission is properly 
not adequately protect those interest-| 90 NE 60; New York Cent. R. Co. v.| denied to issue capital stock in such 


ed. West Jersey, etc., R. Co. v. Pub- 
lic Utility Comrs., 87 N. J. L. 170, 94 A | 344, 120 NE 213. 
57. To same _ effect Zamboanga 40. Kansas 

Transp. Co., Ine. v. Public Utility] Bristow, 
Commn., 50 Philippine 237. (2) The LRA1918@ 342. 
powers bestowed by statute upon the [a] 
commission to supervise the issu- 


Public Utilities Commn., 


City. Reo; 
101 Kan. "557, 167 P 1138, 


What constitutes necessity.— 
|The word “necessary” as used in the 


97 Oh. St.| amount that the earnings of the util- 
ity are insufficient to provide a rea- 
sonable return thereon). 
“The Commission has no power 
. to permit the issue of securi- 
ties which the law prohibits. 
Its duty in the premises is to deter- 


etc., 


ance of stocks and bonds by public 
utilities and the lease or sale of their 
properties are granted for the pro- 
tection of the public, the legislature 
assuming that the utilities are abun- 
dantly able to take care of their own 
interests. Otter Tail Power Co. v. 
Clark, (N. D.) 229 NW 915. 

[b] Construetion of statutes.—(1) 
A statute prohibiting certain public 
utilities from selling, leasing, assign- 
ing, mortgaging, or otherwise dispos- 
ing of or encumbering the whole or 
any part of their property, without 
having first secured authorization 
therefor from the commission, abridg- 
es to a certain extent the right of 
contract, and no application of the 
Statute not plainly warranted by its 
language should be made. Its provi- 
Sions should receive a reasonable in- 
terpretation in the light of the pur- 
poses sought to be accomplished by 
them. Webster Mfg. Co. v. Byrnes, 
(Cal.) 280 P 101 [superseding op (A.) 
271 P 771]. (2) The provision of Gen. 
Code § 614-63, permitting a utility, 
when authorized by the commission, 
to issue its securities for the acquisi- 
tion of property, etc., or for the re- 
imbursement of moneys actually ex- 
pended from income “within five years 
next prior to the filing of an applica- 
tion therefor,’ must be so construed 
that the five-year period applies only 
to the clause wherein it is contained, 
and is limited to the reimbursement 
of moneys expended from income. 
Trumbull, etc., Water Co. v. Public 
Utilities Commn., 104 Oh. St. 90, 135 
NE 449. (3) Construction of statutes 
creating and empowering commission 
tn general see supra § 71. 


statute “is not to be interpreted from 
the standpoint of some piratical cor- 
poration which might desire to ex- 
ploit the public, or from the stand- 
point of some perverse commission 
which might conceive it to be public 
service to bait public utilities,” but 
means needful under all the condi- 
tions attending the enterprise. Kan- 
sas City, etc., R. Co. v. Bristow, 101 
Kan. 557, 563, 167 P 1138, LRA1918E 
342. 

Determination of convenience and 
necessity of proposed service see su- 


pra. §° 95: 
41. Kansas City, ete, R. Co 
Bristow, 101 Kan. 557,:167 P 1138, 


LRA1918© 342. 

42. Kansas City, 
Bristow, supra. 

43. Peo. v. Stevens, 203 N. Y. 7, 96 
NE 114. 

44. Peo. v. Stevens, supra. 

45. Baldwin v. State R. Commn., 
275 P 425. 
Baldwin v. State R. Commn., 


eter Rae CO; iv: 


State Public Serv. Commn. v. 
State, 184 Ind. 273, 111 NE 10; Kan- 
sas City, etc., R. Co. v. Bristow, 101 
Kan. 557,167 P 1188, LRA1918B 342. 
[a] Mandamus to compel permis- 
sion.—Mandamus will lie to compel 
the commission to grant a certificate 
of permission or authority to issue 
and sell securities which it has found 
to be duly authorized by law under 
the facts and circumstances of the 
particular case. State Public Serv. 
Commn. v. State, 184 Ind. 273, 111 NE 


10. 
48. State Public Serv. Commn. v. 
State, supra; Kansas City, ete, R. 


mine whether the proposed issue is 
made for the proper purposes of the 
company, is authorized by law and is 
to be used in a proper manner. If 
such are the facts it cannot withhold 
its certificate; otherwise it cannot 
grant it.’ Peo. v. Stevens, supra. 

[a] Rule applied.—The fact that 
the debts, to refund which a utility 
asks permission to issue bonds, were 
incurred in duplicating facilities al- 
ready existing and operated by an- 
other utility does not give the com- 
mission authority to deny the appli- 
cation on. the ground that public ne- 
cessity and convenience did not re- 
quire such duplication. State Public 
Serv. Commn. v. State, 184 Ind. 273, 
Tidy Ney 10% 

49. Peo. v. First Dist. Public Serv. 
Commn., 137 App. Div. 810, 122 NYS 
nor [app dism 199 N. Y. 254, 92 NE 
629]. 


50. Peo. v. First Dist. Public Serv. 
Commn., supra. 

51. . U. Si).ete., ‘Brust Coytv. Dela- 
ware Western Constr. Co., (Tex. Civ. 
A.) 112 SW 447. 

Review of orders of commission 
generally see infra §§ 127-144. 

52. Oakland Terminal, etc., Corp. 
v. Mercantile Trust Co., (Cal.) 280 
P 107 (two cases) [Superseding op 
(A.) 271 P 776]; Webster Mfg. Co. v. 
Byrnes, (Cal.) 280 P 101 [superseding 
ODE CAG) = ans ee tela 

53. Davis v. San Antonio, ete., R. 
C.,/92 Tex. 642, 51 SW 324 [rev (Civ. 
A.) 44 SW 1012]. 


5344. Otter Tail Power Co. v. 
Clark, (N. D.) 229 NW 915. 
5344. Otter Tail Power Co. v. 


Clark, supra. 
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stricted thereby.°?4 

Power extends to corporations only after organiza- 
tion. A statute conferring upon the commission 
power to supervise and control the issuance by utili- 
ties of stocks and securities does not restrict the 
privileges enjoyed by citizens under general law to 
obtain corporate franchises,°>* but gives the com- 
mission power to regulate and control public utility 
corporations only after their organization.®° 

Foreign corporations. The authority of the com- 
mission to regulate the issuance of stock by utility 
corporations, although granted in general terms, does 
not extend to foreign utility corporations doing busi- 
ness within the state unless expressly so provided.°*® 

Effect of consent or want of consent. Where the 
consent of the commission to a particular act of a 
utility is required, an attempt to perform such act 
without such consent is null and void.®? According- 
ly, the disapproval of the commission renders the 
proposed act illegal and of no effect;°® but its ap- 
proval renders an otherwise proper act legal and 
valid.5° 

Convertible or exchangeable securities. An order 
of the commission approving an issue of securities 
containing an option of exchange for, or conversion 
into, other stock or securities necessarily includes 
an approval of the issuance of the securities to be 
given in exchange therefor.®° 

Regularity of issue not determined. The regular- 
ity of a stockholders’ meeting at which stock or se- 
curities were authorized to be issued cannot be ques- 
tioned in proceedings before the commission to ob- 
tain its approval-of such issue.®! 

[§ 97] d. Prescribing Service and Facilities To 
Be Furnished*?—(1) In General. Under statutes 


538%. Otter Tail Power Co. v. 65. 
Clark, supra. 
54. New | York, Cent... Ri “Conv. 


Stevenson, 277 Ill. 474, 115 NE 633. 
55., New “York Cents “Ra; Co.” v- 
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[§§ 96-98 


authorizing a public utility commission to regulate 
the service or facilities to be furnished by public 
utilities? the jurisdiction of the commission ex- 
tends to all cases of unreasonable failure or refusal 
by a utility to provide adequate service at reasona- 
ble rates within its charter territory,®* and it is 
vested with authority to require all reasonable and 
proper facilities and service to be furnished;®? but 
an order requiring service not justified by public 
necessity is confiscatory and unlawful.®® 

Additional service. Where the public interest de- 
mands it, the commission may require a utility to 
furnish service in a portion of its charter territory 
not theretofore served by it,°7 or to furnish ade- 
quate additional or improved service where its ex- 
isting service is insufficient.6* Whether or not such 
extensions should be compelled depends upon their 
reasonableness,®® in determining which prospective 
future returns to the utility,7° the cost of furnish- 
ing the service,7+ and the benefit afforded to the 
public’? should be construed, and a utility should 
not ordinarily be required to give an enlarged serv- 
ice at a considerable cost where a reasonable return 
on the investment cannot fairly be expected;** but 
the mere fact that a service does not promise an 
adequate return from its inception does not author- 
ize it to be withheld.** 

Duplication of existing service. The commission 
cannot compel a utility to duplicate the service of. 
another, where the result will be to ruin or destroy 
the latter;’° and in such ease it properly denies: 
an application for such duplication.”® 

[§ 98] (2) Continuance or Abandonment of Serv- 
ice.*7 In view of its authority to prescribe the serv- 
ice to be furnished,** a public utility commission has 


State v. Missouri, etc., R. Co.,] Public Serv. Commn., 89 W. Va. 736, 
279 Mo. 455, 214 SW 381; Seward v.| 110 SE 205 [certiorari den 258 U. S. 
Denver, ete., R. Co., 17 N. M. 557, 1311} 622, 42 SCt 315, 66 L. ed. 796]; Kelly 
P 980, 46 LRANS 242; Oklahoma Gas,| Axe Mfg. Co. v. United Fuel Gas Co., 
etc., Co. v. Wilson, (Okl.) 288 P 316;| 87 W. Va. 368, 105 SE 152. 

Stevenson, supra. St. Louis-San Francisco... R. ,Co.. v. 69. 


Root v. New Britain Gas Light 


56. In re Fryeburg Water Co., 79| State, 115 Okl. 152, 242 P 248; Atchi-| Co., 91 Conn. 134, 99 A 559. 


N. H. 123, 106 A 225. 


son, etc., R. Co. v. State, 71 Okl. 167, 70. 


Root v. New Britain Gas Light 


57. Otter Tail Power Co. v. Clark,|176 P 393, 11 ALR 992. Co., supra. 


(N. D.) 229 NW 915; Zamboanga [a] 


Requiring service to consum- 


71. Chicago, etc., R. Co. v. Nebras- 


Transp. Co., Inc. v. Public Utility|ers along lines or route.—(1) The| ka State R. Gommn.,, 85 Nebr. 818, 124 


Commn., 50 Philippine 237; Seva v.| commission may require a utility to 
furnish service to consumers along 

f re Fryeburg Water Co., 79| its lines or route when public inter- 5 
SA RR ER ty ats : Dickson v. Public | 4/9; 


Berwin, 48 Philippine 580. 
N. H. 123, 106 A 225; Lima Toledo R.| est demands it. 


NW 477, 26 LRANS 444; Randall v. 
Atchison, ete., R. Co., (N. M.) 281 P 
Denton Bros. v. Atchison, etc., 


Co. v. Public Utilities Commn., 108 
Oh. St. 330; 140 NE 603. 

59. In re Fryeburg Water Co., 79 
N. H. 123, 106 A 225; Zamboanga 
Transp. Co., Inc. v. Public Utility 
Commn., 50 Philippine 237. 

[a] Approval cannot give validity 
to insufficient instrument.—The ap- 
proval of the commission gives effect 
to a mortgage or sale of the property 
of a utility which complies with all of 
the essential requisites prescribed by 
law, but it cannot give validity or ef- 
ficacy to a contract which is not exe- 
cuted with all the extrinsic and in- 
trinsic formalities required by law. 
Zamboanga Transp. Co., Inc. v. Pub- 
lic Utility Commn., 50 Philippine 237. 

60. Bulkeley v. New York, etc., R. 
Co., 216 Mass. 432, 103 NE 1033. 

6l. Venner v. Public Utilities 
Commun., 302 Ill. 232, 134 NE 17. 

62. As to particular utilities see 
specific titles relating thereto. 

63. See statutory provisions. 

Powers of regulation in general see 
supra § 79. 

64. New Britain Gas Light Co. v. 
Root, 91 Conn. 134, 99 A 559. 

Regulation of rates see supra §§ 
86-94. 


Serv. Commn., 89 Pa. Super. 126; Kulp 
v. Public Serv. Commn., 82 Pa. Super. 
83. (2) No contract for exclusive 
service to a particular consumer at 
the terminus of a line can deprive the 
commission of power to compel the 
utility to furnish service to other 
consumers along the line. Dickson v. 
Public Serv. Commn., supra. 

{b] In determining what facilities 
are adequate, there must be consid- 
ered the volume of business, the peo- 
ple accommodated, the facilities pres- 
ently existing, and all tthe facts and 
circumstances, taking account on the 
one hand of the rights of the utility, 
and on the other hand the rights of 
the public. Seward v. Denver, etc., 
R. Co., 17 N. M. 557, 131 P 980,46 LRA 
NS 242. 

66. Delaware, etc., R. Co. v. Van 
Santvoord, 232 Fed. 978. : 

67. Root v. New Britain Gas Light 
Co., 91 Conn. 134, 99 A 559; Bluefield 
Water Works, etc., Co. v. Public Serv. 
Commn., 89 W. Va. 7386, 110 SE 205 
[certiorari den 258 U. S. 622, 42 SCt 
315, 66 L. ed. 796]; Nadeau v. Mont- 
Joli, 30 Que. K. B. 563. 

68. State v. Kansas Postal-Tel.- 
Cable 'Co.,°96 Kan. 298, 150 RP 544; 
Bluefield Water Works, etc., Co. v. 


R. Co., (N. M.) 277 P34, 
72. Randall v. Atchison, ete., R. 
Co., (N. M.) 281 P 479. 


73. Root v. New Britain Gas Light 


Co., 91 Conn. 134, 99 A 559; Mt. Carmel’ 


Public Utility, etc., Co. v. Public Utili- 
ties Commn., 297 Ill. 303, 130 NE 693, 
21 ALR 571; Seward v. Denver, etc., 
R. Co., 17 N. M. 557, 131 P 980, 46 LRA 
NS 242. 

74 Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commn., 206 
U.S. 1; -27 (SCt,585, 51 Leds 930. 
AnnCas 398 [dist Smyth v. Ames, 169 
U. S. 466, 18 SCt 418, 42 L. ed. 819]; 
Seaboard Air Line R. v. Georgia R. 
Commn., 206 Fed. 181 [aff 213 Fed. 27, 
129 CCA 613 (aff 240 U. S. 324, 36 SCt 
260, 60 L. ed. 669)]; Root v. New Bri- 
tain Gas Light Co., 91 Conn. 134, 99 
A 559; Crosbyton-Southplains R. Co. 
v. State R. Commn., (Tex. Civ. A.) 169 
SW 1038. 

75. United Fuel Gas Co. v. Public 
Serv. Commn., 103 W. Va, 306, 138 
SE 388, 52 ALR 1104. 

76. United Fuel Gas Co. v. Public 
Serv. Commn., supra. 

77. Obligation of utility to furnish 
aoe continue service see supra §§ 17, 

78. See supra § 97. 


For later cases, developments and changes in the iaw see cumulative Annotations, same title, page and note number. 
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power to determine whether or not any service being 
furnished by a utility may be abandoned by it,*® and 
can compel the continued operation of such service,*®° 
subject to the review of its orders by the court,*4 
even though some financial loss in the operation of 
the particular facility in question may result.82 So, 
a utility cannot be compelled to abandon a service 
without the consent of the commission.’* If, how- 
ever, a loss results from such operation and no pub- 
‘lie interest is materially affected, the commission is 
bound to permit its abandonment.’* The power of 
the commission to compel the continuance of service 
does not make its consent necessary to the dissolu- 
tion, where otherwise permitted, of a corporation 
engaged in a publie service.°4+% 

[§ 99] e. Visitation and Investigation.s® In some 
jurisdictions the publie utility commission is by 
statute given power to inspect and examine the books 
and records of the utilities over which its authority 
- extends, and to audit their accounts.8* It is not 
necessary to the exercise of such power, unless other- 
wise provided, that any proceeding be pending be- 
fore the commission.*? Under a statute authorizing 
the commission to investigate and study utilities for 
the purpose of formulating plans of regulation and 
operation,®® it may inquire into such matters only 
as have a material and relevant bearing upon such 
purposes;°® and it has no power to investigate the 
character and integrity of an individual,®® nor his 


79. 
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personal dealings in the stocks of utilities.°t The 
pendency of such an investigation does not bar a 
proceeding by the commission in a court of compe- 
tent jurisdiction to enforce its rules or orders.®? 

[§ 100] F. Fees.°? In the absence of statute pro- 
vidine therefor, a public utility commission is not 
entitled to exact fees for the performance of any 
duty imposed upon it. Where statutes provide 
for the payment of fees to the commission, for the 
benefit of the state, they are to be construed in favor 
of the state,®?® and the rule of strict construction 
of statutes relating to fees payable as compensa- 
tion to publie officers®® does not apply.°* It has 
been held, however, that a statute authorizing the 
collection of fees for certified copies of evidence and 
proceedings had before it does not apply to a tran- 
seript of record required to be filed by the commis- 
sion when an appeal from its order is taken,®® nor 
authorize the commission to withhold the transeript 
until such fees are paid.®® 

[§ 101] G. Proceedings before Commission!—l. 
How Initiated. Proceedings before a public utility 
commission may be begun by the petition or applica- 
tion of the state or an interested party;? but the 
power of the commission is not restricted to proceed- 
ings so commenced, and it may initiate them upon 
its own motion,* or enlarge the scope of an injury 
beyond the issue raised by the pleadings,* except 
when a petition is expressly required by statute to 


Colo.—Peo. v. Colorado Title, , formance of public duties may well be 96. See Officers § 250. 
etc., Co., 65 Colo. 472, 178 P 6. considered an additional privilege, al- 97. Kansas City R. Cos. v. Public 
Kan.—State v. Kansas Postal-Tel.-| though negative instead of positive).| Serv. Commn., 273 Mo. 173, 201 SW 
Cable Co., 96 Kan. 298, 150 P 544. See also cases infra note 82. As 
Mo.—State v. Missouri, etc., R. Co., [a] Constitutionality of statute! 98. kennedy v. State Public Utili- 


279 Mo. 455, 214 SW 381 

Oh.—Franklin County v. Public 
Utilities Commn., 107 Oh. St. 442, 453, 
140 NE 87, 30 ALR 429. ' 

Pa.—United Natural Gas Co. v. 
Public Serv. Commn., 79 Pa. Super. 
587. But see New York, etc., R. Co. v. 
Public Serv. Commn., 72 Pa. Super. 
Hass) aston Transit, Co’s Pet, 30 Pa. 
Dist. 131 (both holding that, in the 
absence of statute so providing, the 
eonsent of the commission to a util- 
ity’s abandonment of a particular 
service is not required). 

But see poston etc, R.V.Cols Pet, 
82 N. H. 116, 129 A 880 (holding that, 
in the absence of statutory provision 
therefor, the commission has no au~ 
thority to permit abandonment or sus- 
pension of a service). 

“The right to authorize the aban- 
donment of utility service is in prin- 
ciple no different from the right to 
regulate such service.’ Franklin 

- County v.’ Public Utilities Commn., 
supra. 

fa] In Ohio, under Gen. Code §§ 
501, 501-2, 504-2, 504-3, a utility can- 
not abandon its property or discon- 
tinue its service except upon an ap- 
plication made to the commission. 
Cleveland v. East Ohio Gas Co., 34 Oh. 
A. 97, 170 NE 586; Cincinnati v. West- 
inghouse Wlectric, ete), Coy, 9) Oht A. 
F829 2950) °C. A. 42. 

80. State v. Missouri, etc., R. Co., 
279 Mo. 455, 214 SW 381; Cleveland 
v. Hast Ohio Gas Co., 34 Oh. A. 97, 170 
NE 586. See Peoples Natural Gas Co. 
y. State Public Serv. Commn., 79 Pa. 
Super. 560 [aff 279 Pa. 252, 123 A 799 
(aff 270 U. S. 550, 46 SCt 372, 70. L. ed. 
726)] (holding that, under a statute 
prohibiting utilities from obtaining 
any additional powers, rights, or 
privileges without the approval of the 
commission, a utility cannot abandon 
its service as to a part of the terri- 
tory which it would otherwise be 
bound under its charter to service 
without the consent of the commis- 
sion, since a release from the per- 


empowering commission.—The provi- 
sions of Gen. Code §§ 504-2, 504-32, 
requiring public utilities desiring to 
withdraw from or abandon service to 
apply to the commission so to do, and 
empowering the commission to refuse 
such permission, is a valid exercise of 


the police power and is not unconsti-, 


tutional. Cleveland v. East Ohio Gas 
Co., 34 Oh. A. 97, 170 NE 586. 

' 81. Review of orders by courts see 
infra §§ 127-144. 

82. Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commn., 206 U. 
S. 1, 27 SCt 585, 51 L. ed. 933, 11 Ann 
Cas 398; State v. Kansas Postal-Tel.- 
Cable Co., 96 Kan. 298, 150 P 544; 
State v. Missouri, etc., R. Co., 279 Mo. 
455, 214 SW 381. 

83. Lowellville v. East End Tract. 
Co. 33 (Ohs Ay 52355169 NET 83d7 

84. State v. Kansas Postal-Tel.- 
Cable Co., 96 Kan. 298, 150 P 544. 

84144. New York, etc., R. Co. v. 
PS Sery. Commn., 72 Pa. Super. 
523. 

85. Visitation of corporations gen- 
erally see Corporations §§ 2198-2200. 

86. See statutory provisions. 

Over what utilities authority ex- 
tends see supra § 79. 

87. State v. Atchison, etc., R. Co., 
115 Kan. 3, 221 P 259: 

Proceedings before commission see 
infra §§ 101-126. 

88. See statutory provisions. 

89. Matter of Gilchrist, 130 Misc. 
456, 224 NYS 210. 


90. Matter of Gilchrist, supra. 
91. Matter of Gilchrist, supra. 
92. Willcox v. Richmond Light, 


ete., Co., 142 App. Div. 44, 128 NYS 
266 [aff 202 N. Y. 515 mem, 95 NE 
1141 mem]. 

Enforcement of orders see infra §§ 
149, 150. 

93. Compensation and expenses of 
commissioners see supra § 77. 

94. Kennedy v. State Public Utili- 
ties Commn., 286 Ill. 490, 122 NE 111. 

95. Kansas City R. Cos..v. Public 
Serv. Commn., 273 Mo. 173, 201 SW 74. 


ties Commn., 286 Tll. 490, 122 NE 111. 

Appeal from orders of commission 
see infra §§ 128-143. 

99. Kennedy v. State Public Utili- 
ties Commn.,, 286 Ill. 490, 122 NE 111. 
§ ame Contempt proceedings see infra 

2. Peo. v. Brooklyn Heights R. Co., 
172 N. Y. 90, 64 NE 788 [aff 69 App. 
Div. 549, 75 NYS 202]; Corporation 
Commn. v. Southern R. Co., 196 N. C. 
190, 145 SE 19; Portland v.. Public 
Serv. Commn., 89 Or. 325, 173 P 1178; 
Suburban Water Co, v. Oakmont, 268 
Pas 2438n al Oy eA Tee See Mansion 
House Assoc. v. Great Western R. 
Co., [1895] 2 Q. B. 141 (holding that 
a complaint against increased rates 
may be made to the commission by a 
traders’ association without proof 
that there has been any complaint to 
the. association by any particular 
traders or that the association repre- 
sents individuals who are aggrieved). 

Parties see infra § 104. 

Pleading see infra § 106. 

3. Fla.—State v. Louisville, 
R.C0.;1 62. Plas 315, (olese ligoe 

Iowa.—State v. Chicago, ete., R. Co., 
86 Iowa 641, 53 NW 223. 

N. VeRO: Vv. Second Dist. Public 
Serv. Commn., 157 App. Div. 156, 141 
NYS 1018. 

N. C..—Corporation 
re Re Co 196" Ns 

Loe 


Okl.—Oklahoma Gas, etc., 
Oklahoma Natural Gas Co., 85 Okl. 
25, 205 P 768; Muskogee Gas, etc., Co. 
v. State, 81 Okl. 176, 186 P 730; St. 
Louis,, ete, R. Cos v. Miller, 31 OkL 
801, 123 P 1047; Sts», Louis;: ete., aRe 
Co. v. Williams, 25 Okl. 662, 107 P 428. 

Or.—Portland Vv. Public Serv. 
Commn.3789 Or, 325,173 (Pos: 

Pa.—Suburban Water Co. v. Oak- 
mont, 268 Pa. 248, 110 A 778. 

WwW. Va.—-Baltimore, ete. Ra Con ey. 
Public Serv. Commn., 90 W. Va. 1, 110 
SE 475. 

4. Baltimore, etc., R. Co. v. Public 
Serv. Commn., supra. 


ete.,, 


Commn. 
C. 190, 145 Si 


COs. 
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give it jurisdiction.® 

[§ 102] 2. Joinder of Causes. The acts or rates 
of two or more utilities cannot be attacked in the 
same proceedings before a public utility commis- 
sion,® even by agreement,’ and notwithstanding one 
utility is a customer of the other,® except in the case 
of joint rates.°® 

[§ 103] 3. Procedure—a. In General. The proce- 
dure before a public utility commission is ordinarily 
more or less informal,?® and is not confined by tech- 
nical rules;!! and it has been held, under statutes 
so providing, that informalities or irregularities will 
not invalidate the proceedings.1? In the absence of 
constitutional or statutory inhibition, the commis- 
sion may prescribe and adopt reasonable rules and 
regulations as to the course of procedure before it,*? 
provided such rules are consistent with the statutes 
governing its actions.1* In substantial matters, 
however, such as compelling the attendance of wit- 
nesses!* and the production of books and papers,*® 
taking testimony,’ affording interested parties an 
opportunity to be heard,!® and punishing for con- 
tempt,?® the commission must, in the exercise of its 
powers, conform to the procedure prescribed in the 
act of its creation, or that of the general law so far 
as applicable. 

[§ 104] b. Parties. A matter of public concern 
may be prosecuted before a public utility commis- 
sion by the state upon the complaint of a private 
individual.?° In proceedings to procure the com- 
mission’s consent or permission to the doing of an 


5. Chicago, ete., R. Co. v. Indiana 15. 
R. Commn., 38 Ind. A. 439, 78 NE 338, 
79 NE 520; Ben Avon vy. Ohio Val- 


ley Water Co., 260 Pa. 310, 103 A 750; 16. 
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In re Louisiana Public Serv. 
Commn., 154 La. 557, 97°S 859. 28. 
Generally see infra § 108. 
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act to which such permission is requisite, there are 
no parties adverse to the petition or application, in 
the absence of statutory provision therefor,?+ the 
public being sometimes regarded as one party and 
the utility the other,?1% and the commission repre- 
sents the interests of. the public;?2 but another utility 
may be permitted to intervene and become a party 
to the proceeding where it is directly interested there- 
in.23 A corporation or individual whose rights are 
directly affected by, and determined in, a proceeding 
before the commission, however, as distinguished 
from a mere member of the general public, is a nec- 
essary party to the proceeding,?* and failure to join 
it as such is not cured by making it a party to an 
action to enforce the order;?> but the lessor of 
property being used by the utility is not a necessary 
party,?® and in a proceeding based upon a violation 
of duty the utility complained of is ordinarily the 
only party respondent.?7 All regulatory proceedings 


of the commission must be addressed to the utility ~ 


affected and all effective orders entered against it,?§ 
and not against its agent or servant.?® 

[§ 105] ce. Notice and Appearance. In the ab- 
sence of any specific constitutional or statutory re- 
quirement thereof, notice of proceedings before a 
public utility commission is not essential to the valid- 
ity of the commission’s acts.2° Under constitutions 
or statutes in most jurisdictions,?! however, a utility 
or other party adversely affected by proceedings be- 
fore the commission is entitled to notice of the hear- 
ing thereon,?? which notice should set forth with 


140 App. Div. 839, 125 NYS 1000. 

Harvey v. State Corp. Commn., 

102 Okl. 266, 229 P 428, 36 ALR 1445. 
29. Harvey v. State Corp. Commn., 


State v. State R. Commn., 52 Wash. 
440, 100 P 987. 

6. Duquesne Light Co. v. Public 
Serv. Commn., 273 Pa. 287, 117 A 63; 
Citizens’ Pass. R. Co. v. Public Serv. 
Commn., 271 Pa. 39, 114 A 642. Con- 
tra Smith, Stone & Knight, Ltd. v. 
London, etce., R. Co., [1914] 3 K. B. 


1195. 
7 Duquesne Light Co. y. Public 
Serv. Commn., 273 Pa. 287, 117 A 63. 


S. Citizens’ Passe R. ‘Co. v. Public 
. Commn., 271 Pa. 39, 114 A 642. 
9. Duquesne Light Co. v. Public 
. Commn., 273 Pa. 287, 117 A 63. 

10. In re Northwestern Indiana 
Tel. Co., (Ind.) 171 NE 65; Wichita 
R.,. ete, Co. v:. Court of Industrial 
Relations, 113 Kan, 27, 214 P 797; In 
re Lousiana Public Serv. Commn., 154 
IDE ERED ARS IEE 

11. Ohio, etc., Smelting, etc., Co. v. 
Public Utilities Commn., 68 Colo. 137, 
ASKED MOSZhes Peo. Le ublie. Serv. 
Commn., 215 N. Y. 241, 109 NE 252. 

12. Southern Pac. R. Co. v. State, 
19 Ariz. 20, 165 P 303; Palmyra Tel. 
Co. v. Modesto Tel. Co., 336 Ill. 158, 
167 NE 860; Gilmer v. Public Utili- 
ties Commn., 67 Utah 222, 247 P 284. 
See Ghriest v. State R. Commn., 170 
Cal. 63, 148 P 195 (holding, under such 
a statute, that the mere failure of 
the commission to observe rules 
adopted by it relative to practice and 
procedure does not invalidate this 
order). 

13. Cal.—lLos Angeles, etc., R. Co. 
v. State R. Commn., 277 P 324. 

Ind.—In re Northwestern Indiana 
Tel. Co., 171 NE 65. 

La.—IiIn re Louisiana Public Serv. 
Gommn., 154 Wat 557,97 S859. ‘ 


Nebr.—Holmberg v. Chicago, etce., 
R. Co., 115 Neb. 727, 214 NW 746, 
N. “@—Atlantie: - Pxpregs> Co. >> v. 


Wilmington, ete., R. Co:, 111 N. C. 463, 

16 SE 393, 32 AmSR 805, 18 LRA 393. 
14. Los Angeles, etc, R. Co. v. 

State R. Commn., (Cal.) 277 P 324. 


In re Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859. : 

Generally see infra § 109. 

17. In re Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859. 

Generally see infra § 110. 

18. State v. Public Serv. Commn., 
.(Mo.) 233 SW 425 [rev on other 
grounds 262 U. S. 276, 43 SCt 544, 67 
L, ed. 981, 31 ALR 807]. 

Generally see infra § 107. 

19. In re Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859. 

Generally see infra § 126. 

20. Gallaher v. Southern New 
England Tel. Co., 99 Conn. 282, 121 A 
686; St. Louis, etc.. R. Co. v. Lewis, 
2o7Okin 453, 2145 PH7.02: 


21. Ex p. Birmingham, 199 Ala. 9, 
74 S$ 51; In re Northwestern Indiana 
Tel-siCos Gnd) 11 END65s land e= 


downe v. Public Serv. Commn., 74 Pa. 
Suner. 203. 

2114. In re Northwestern Indiana 
Tel. Co., (Ind.) 171 NB 65. 

22. Ex p. Birmingham, 199 Ala. 9, 
74 S 61. 

23. Peo. v. Willcox, 207 N. Y. 86, 
100 NE 705, 45 LRANS 629. Compare 
Steenerson v. Great Northern R. Co., 
60 Minn. 461, 62 NW 826 (holding that 
such a utility cannot intervene as a 
matter of right). 

24. State v. People’s Tel., etc., Co., 
144 Wash. 383, 258 P 313. See Map- 
perly Colliery Co. v. idland R. Co., 
65 L. J. Q. B. 272 (holding that, where 
a complaint is made under section 1 of 
the English Railway and Canal Traf- 
fic Act of 1894 that a rate increased by 
a railway company jointly with other 
railway companies is unreasonable, 
complainant must join all the railway 
companies concerned as respondents). 

25. State v. Pacific Tel., etc., Co., 
144 Wash. 383, 258 P 313. 

Actions to enforce order of com- 
mission see infra §§ 149, 150. 

26. Corporation Commn. yv. South- 
ern R. Co., 196 N. C. 190, 145 SE 19. 

27. Peo. v. Public Sery. Commn., 


supra. 

30. Bartlesville v. State Corp. 
Commn., 82 Okl. 160, 199 P 396; Hine 
v. Wadlington, 27 Okl. 285, 111 P 543; 
Lansdowne v. Public Serv. Commn., 
74 Pa. Super. 203; Winchester, etc., 
R. Co. v. Com., 106 Va. 264, 55 SE 692; 
Randall Gas Co. v. Star Glass Co., 78 
W. Va. 252, 256, 88 SE 840. See State 
v. Garesche, 274 Mo. 74, 202 SW 400 
(holding that a utility is not entitled 
to notice upon the question whether 
the commission should direct a suit to 
be brought, under a statute making it 
the duty of the commission, whenever 
it is of opinion that a utility is violat- 
ing or about to violate its duty, to in- 
stitute a suit to restrain such viola- 
tion or compel compliance with the 
law or a valid order). 

“The omission [in the statute] of 
the requirement of notice assimilates 
the procedure of the Commission to 
that characterizing legislative action, 
and it is justified and sustained by 
those reasons of publie policy upon 
which notice is dispensed with in leg- 
islation.” Randall Gas Co. v. Star 
Glass Co., supra. 

{a] Requirement of notice by util- 
ities of rate changes proposed to be 
made by them is not a rule of action 
or method of procedure for the com- 
mission and does not require notice 
to be given of orders or changes pro- 
posed to be made by it. Randall Gas 
Co. v. Star Glass Co.,,78 W. Va. 252, 
88 SE 840. 

[b] FPourteenth amendment to fed- 
eral constitution does not make notice 
necessary to render the acts of the 
commission valid, where neither the 
state constitution nor statutes require 
such notice. Hine v. Wadlington, 27 
Okl. 285, 111 P 548; Winchester, etce., 
R. Co. v. Com., 106 Va. 264, 55 SE 692 
(per keith Pe). 


31. See statutory provisions. 

32. S.—Central of Georgia R. 
oo v. Georgia R. Commn., 215 Fed. 

1. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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reasonable certainty the order proposed to be made 
and the reasons therefor;?* and when so required 
such notice is ordinarily essential to the validity of 
the commission’s official acts,?+ except in the case 
of a mere preliminary order made pending final hear- 
ing and determination.*® But where a party files an 
answer admitting all the material facts charged in 
the petition or application by which the proceedings 
were initiated,?® or where he is present and has 
ample opportunity to be heard,** want or insufficien- 
ey of notice is immaterial, except in jurisdictions 
where the requirement thereof is regarded as juris- 
dictional.*8 In a proceeding to determine whether a 
contract entered into by a utility is discriminatory, 
notice need not be given to the other contracting 
party.®° 

A general appearance in proceedings pending be- 
fore the commission waives all prior irregularities 
in such proceedings as to the party so appearing, 
including want of notice.*+ 

[§ 106] d. Pleading.** Generally speaking, no 
strictness of pleading is required in proceedings be- 
fore a public utility commission,*? and an alleged 
insufficiency of a pleading is immaterial where no 
prejudice to a party as a result thereof appears.*+ 
A complaint filed therein is not to be tested by the 
technical rules of pleading,*® but it is sufficient if 
the facts be stated in such manner as fairly to dis- 
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close the grounds upon which the jurisdiction of the 
commission is invoked.4® The complaint must be lib- 
erally construed for the purpose of obtaining a dis- 
position of the matters involved upon their sub- 
stantial merits,47 and the commission has power to 
frame its orders as the substantial justice of the case 
may require, irrespective of the relief asked in the 
pleadings.4® The pleadings should, however, clear- 
ly present distinct issues, so that 1t may be deter- 
mined therefrom whether the matter is within the 
jurisdiction of the commission.*? 

Attacking complaint. A complaint filed before 
the commission should be attacked in the manner 
provided by the statutes relating thereto;°° thus, a 
demurrer is improper where the statute prescribes 
a motion to dismiss.°+ 

Variance. One who appears and participates in 
an inquiry before the commission cannot complain 
if the commission enlarges the inquiry or departs 
from the pleadings by which it was initiated.®? 

[§ 107] e. Hearing—(1) In General. In the ab- 
sence of statute requiring it, a hearing before a publie 
utility commission is not essential.°? Under most 
statutes,°* however, the commission must afford in- 
terested parties an opportunity to be heard,*® and 
the right to a hearing carries with it the right to in- 
troduce evidence,°*® to object to evidence offered,®* 
and to present argument in support of contentions 


Ga.—Wadley Southern R. Co. 
ee 137 Ga. 497, 73 SE 741 [aff 235 
Saloon woOL OSCE 214, ce L. ed. 405]. 
2a —Missouri Pac. Co. v. State 

R. Comrs., 85 Kan. 309° 116 P 896. 
N. M.—Woody v. Denver, CUP alas 
oy 17 N. M. 686, 1382 P 250, 47 LRANS 


Ok]. —Muskogee Gas, etec., Co. v. 
State, 81 Okl. 176, 186 P 730 (semble); 
Hine vy. Wadlington, 27 Okl. 285, ill 
Pah as :) St, Louis, ete., R. Cos v. Wil- 
liams, 25 Okl. 662, 107 P 428. 

S. D.—State v. Chicago, etc., R. Co., 
16S. D. 517, 94 NW 406. 

See also cases infra notes 33, 34. 

Woody v. Denver, etc., R. Co., 
. M. 686, 1382 P 250, 47 LRANS 


Conn.—State_ v. 
Conn. 728, 118 A 81. 

Iowa.—State v. Chicago, etc., R. Co., 
90 Iowa 594, 58 NW 1060. 

N. D.—State v. Milhollan, 50 N. D. 
184, 195 NW 292; Bismarck City 
Commn. vy. Bismarck Water Supply 
Corn avin, DD. 179; 18t NW 596: 

Okl.—Hine v. Wadlington, 27 OkIl. 
Zoo, ltd eP 543, 

Vt.—In re Rutland R. Coz, TOs Vit. 53; 
64 A 233. 

Va.—Winchester, ete, R. Co v. 
Com., 106 Va. 264, 55 SE 692. 

Wash.—State v. State Public Serv. 
Commn., 101 Wash. 17, 180 P 913. 

S52) Trenton, ete; Tract. Corp: v. 
Trenton, 227 Fed. 502 [aff 229 Fed. 
140, 143 CCA 416]. 

386. Michigan R. Commn. v. De- 
troit, etc.; R. Co., 178 Mich. 230, 144 
NW 696 [aff 240 U. S. 564, 36 SCt 424, 
60 L. ed. 802]. 

37. Ghriest v. State R. Commn., 
170 Cal. 63, 148 P 195; State v. Florida 
Hast Coast R. Co., 69 Fla. 480, 68 S 
729; Chicago, etc., R. Co. v. State Pub- 
lic Utilities Commn., 268 Ill. 49, 108 
NE 729. 

88. See case infra this note. 

[a] Thus (1) under a statute pro- 
viding that upon the filing of a com- 
plaint the commission shall cause a 
notice to be served upon the person or 
corporation complained of, fixing the 
time for hearing, and that the time 
so fixed shall not be less than ten days 
after the date of service of such no- 
tice, a complainant is not bound to 
litigate his complaint until ten days 
after notice of hearing has been 
served, although the utility com- 


Darazzo, 97 


Commn., supra. 


plained of does not object, and a hear- 
ing held by the commission before the 
expiration of such time cannot prej- 
udice complainant's rights, where he 
objects thereto, although he attends 
and participates therein. State v. 
State Public Serv. Commn., 101 Wash. 
17, 180 P 913. (2) But where the com- 
mission had theretofore initiated a 
proceeding upon itS own motion, the 
filing of a complaint relating to the 
same matter could not deprive it of 
power to proceed with a hearing al- 
ready ordered, although such hearing 
would not be prejudicial to such com- 
plainant. State v. State Public Serv. 


89.-- Union (Dry. Goodsie'(Cor Vy. 
Georgia State Public Serv. Corp., 145 
Ga. 658, 89 SE 779; Raymond Lum- 
ber Co. v. Raymond Light, ete., Co., 92 
Wash. 342, 159 P 133, LRAI1917C 574. 

40. Seward v. Denver, etc., R. Co., 
17 N. M. 557, 181 P 980, 46 LRANS 


242. And see cases infra note 41. 
41. Consumers’ Gas Co. v. State 
Corp. Commn., (Okl.) 219 P 126; Bar- 


tlesville v. State Corp. Commn., 82 
Okl. 160, 199 P 396; Baltimore, ete., 
R. Co. v. Pubtic Serv. Commun., 90 W. 
Va. 1, 110 SE 475. 

42. Necessity of petition to initiate 
proceedings see supra § 101. 

43. Southern R. Co. v. State R. 
Commn., 42 Ind. A. 90, 88 NE 721; 
Chicago, etc., R. Co. v. State R. 
Commn., 389 Ind. A. 35 Selo Nib 920: 
State v. Public Serv. Commn., 277 Mo. 
175, 210 SW 386; Hine v. Wadlington, 
27 Okl. 285, 111 P 543; State v. Ore- 
gon R., etc., Co., 68 Wash. 160, 123 P 3. 

44. St. Louis, etc., R. Co. v. Miller, 
31 Okl. 801, 123 P_ 1047. 

45. State v. State Public Serv. 
Commn., 308 Mo. 359, 272 SW 957; 
Damiani v. Public Serv. Commn., 73 


Pa. Super. 37. 

46. State v. State Public Serv. 
Commn., 308 Mo. 359, 272 SW 957; 
Damiani v. Public Serv. Commn., 73 
Pa. Super. 37. 

47. Chicago, ete., R. Co. v. State 
R. Commn., 39 Ind. A. 358, 79 NE 927; 
Grand Rapids, CL CH mare Ons Michigan 
on aae oa 183 Mich. 383, 150 NW 

4s. Southern R. Co. v. State R. 
Commn., 42 Ind. A. 90, 83 NE 721. 
sad hah generally see infra §§ 113- 
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49. Grand Rapids, ete., R. Co. v. 


Michigan R. Commn., 183 Mich. 383, 
150 NW 154. 

50. Citizens’ Pass. R. Co. v. Public 
Serv. Commn., 271 Pa. 39, 114 A 642. 

51. Citizens’ Pass. R. Co. v. Public 
Serv. Commn., supra, 

52. Norfotk, etce., R. Co. v. Com., 
148 Va. 630, 139 SE 281; Baltimore, 
etc., R. Co. v. Public Serv. Commn., 
90; We Val) TLOPSE475n = 

Authority ‘of commission to enlarge 
scope of inquiry see supra § 101. 

53. Atlanta v. Georgia R., etc., Co., 
149 Ga. 411, 100 SE 442. But see State 
vy. Florida Bast Coast R. Co., 64. Fla. 
112, 59 S 385 (holding that an order 
made without a hearing will not be 
enforced by the court without a full 
investigation); Colonial Power, etc., 
Co. v. Creaser, 87 Vt. 457, 89 A 472 
(dictum, that due process of law re- 
quires a hearing before a decision by 
the commission). 

Necessity of notice see supra § 105. 

54. See statutory provisions. 

55. Conn.—State v. Darazzo, 97 
Conn. 728, 118 A 81. 

Fla.—State v. Seaboard Air Line R. 
Co., 93 Fla. 104, 111 S 391. 

Ga. —Wadley Southern R. Co. v. 
State, 137 Ga. 497, 738 SH 741 [att 235 
10F a eg 35 SCt 214, 59 L. ed. 405]. 

Y.—Publie Serv. Commn. y. Pa- 
are Natural Gas Co., 111 Mise. 692, 

182 NYS 55 [rev on other grounds 195 
App. Div. 534, 187 NYS 363. (rev 232 
N. Y. 146, 1383 NE 427)]. 

N. D.—Bismarek City Commn. v. 
Bismarck Water Supply Co., 47 N. D 
179, 181 NW 596. 

Vt.—Colonial Power, ete., Co. v. 
Creaser, 87 Vt. 457, 89 A 472; Sabre 
v. Rutland R. Co., 86 Vt. 347, 85 A 
693, AnnCas1915C 1269. 

i ‘Union Lime Co. v. State R. 
Comman., 144 Wis. 523, 129 NW 605. 

[a] Inadequate or unfair hearing. 
—Orders of the commission are void 
if a hearing was denied or if granted 
on an inadequate or unfair hearing. 
State v. Seaboard Air Line R. Co., 93 
Mla HOt, Tir Soa. 

56. Atlanta v. Georgia R., etc., Co., 
149 Ga. 411, 100 SE 442; Farmers’ Fl, 
Co. ‘vi Chicago; \etey) R.7Cove266R nil. 
567, 107 NE 841; State v. Milhollan, 
50 N. D. 184, 195 NW 292. 

Evidence see infra § 110. 

57. Atlanta v. Georgia R., etc., Co., 
149 Ga. 411, 100 SH 442, 
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made.®°’ Such a hearing is not a judicial proceed- 
ing,°® and the procedure not being formal,®°® the com- 
mission may gather its facts in any suitable manner, 
however informal.*+ Except where no hearing is 
required,®* however, the commission has no power 
to consider evidence or information, such as reports 
of experts employed by it, of which the parties are 
not informed and which they are given no oppor- 
tunity to test or controvert;®* and all parties must 
be given opportunity to inspect all documents or 
reports intended to be considered by the commis- 
sion,** to cross-examine witnesses,®> and to offer 
evidence in explanation or rebuttal.°® 

Place. In the absence of constitutional or stat- 
utory restrictions, the commission may hold its ses- 
‘sions and conduct its proceedings in any part of the 
state,°” and may designate the place of a hearing,*®® 
which need not be the place where the subject mat- 
ter of the proceeding is situate.°® In fixing the place, 
however, justice and fair treatment to the parties 
concerned should be considered.*° 

Before whom held. Under some 
ing may be held by an individual commissioner,’ 
and separate hearings may be held by one or more 
commissioners in different places at the same time,‘? 
so long as the final action is taken by the commis- 


statutes a hear- 


58. State v. Milhollan, 50 N. D. 184, 


ore hd 292: Commn., 
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But see State v. State Public Serv. 
95. Wash. 1: 


sion as a whole.7* Where a statute authorizes any 
commissioner or officer of the commission to hold 
hearings, a hearing may be conducted by an expert 
designated by the commission to do so.7* Kven 
though a hearing is held before one not authorized 
to conduct it, evidence taken thereat may be consid- 
ered by the oni aon Y 

Limiting number of witnesses. A statute permit- 
ting the commission to limit the number of wit- 
nesses before it is not unreasonable.*® 

Record. It is ordinarily the duty of the commis- 
sion to have a record made of proceedings had be- 
fore it.77 The record should show all things nece- 
essary for the protection of the rights of interested 
persons;*8 but mere preliminary matters need not 
be preserved.‘ 

[§ 108] (2) Summoning witnesses. Where a pub- 
lic utility commission is by statute given power to 
summon witnesses and compel their attendance be- 
fore it,°° one whose testimony is desired may be com- 
pelled to attend at the instance of any party.*t The 
power of the commission extends throughout the 
state and is not restricted to the county or parish in 
which the commission is sitting.®? 

[§ 109] (3) Compelling Production of Records 
and Documents. Under most statutes®’ a public 


v. Public Serv. Commn.,, 78 Pa. Super. 


376; 385, 163 593; Pennsylvania R. "Co. Vv. Public 


9. Peo. v. Peoria, etc., R. Co:,.273 
up 440, 113 NE 68. See Ex p- ’Bir- 
mingham, TIOKRATar Se LE cat4yis sot 
(where it was said: ‘“‘The proceeding 
[before the commission] differs radi- 
cally from those customary proceed- 
ings in court by which rights are en- 
forced or wrongs redressed’’). 

Commission as court see supra § 74. 

60. See supra § 103. 

61. Wichita R., etc., Co. v. Court of 
Industrial Relations, 113 Kan. 27, 214 
P 797; Great Northern R. Co. v. De- 
partment of Public Works, 137 Wash. 
548, 242 P 1092. 

[a] Evidence taken before unau- 
thorized person.—LEven though a spe- 
cial examiner designated by the com- 
missioner to hold a hearing had no 
authority to do so, evidence taken by 
him at the hearing and reported to 
the commission may be considered by 
it in arriving at its conclusion. Great 
Northern R. Co. v. Department of 
ae Works, 187 Wash, 548, 242 P 

62. Atlanta v. Georgia R., etc., Co., 
149 Ga. 411, 100 SE 442. 

Necessity of hearing see supra text 
and notes 58, 

Ctr sel. Ne 


63. I1l.—Atchison, 
Commerce Comman., 335 Ill. 624, 167 


NE 831; Farmers? El. Co. v. Chicago, 
etc., R. Co., 266 Ill. 567, 107 NE 841. 
Kan.—Wichita R., etc., Co. v. Court 


of Industrial Relations, 113 Kan. 27, 
204 P79: 

N. Y.—Saratoga Springs v. Saratoga 
Gas, etc., Co., 191 N. Y. 123, 83 NE 693, 
18 LRANS 713, 14 AnnCas 606. 

Pa.—Philadelphia Rapid Transit Co. 
v. Public Serv. Commn., 78 Pa. Super. 
593 


Vt.—Sabre v. Rutland R. Cons Gavit, 
347, 85 A 693, AnnCas1915C 1269. 

Gompare Ohio, etc., sisetiine: etc., 
Co. v. Public Utilities Commn., 68 
Colo. 137, 187 P 1082 (holding that 
the commission is not required to con- 
sider and determine only that which 
is brought before it, but may investi- 
gate and ascertain whatever facts 
may be necessary or important in any 
case, independently of, or in addition 
to, any testimony produced by the 
parties directly interested; but where- 
from it does not appear whether facts 
so ascertained must be preSenfed at 


the hearing, or the parties be in- 
formed thereof). 


1143, 166 P 793 (holding that the com- 
mission “is not bound, as is a court, 
to acquire its information concerning 
all matters involved in the proceeding 
before it wholly and entirely from the 
evidence of witnesses or other evi- 
dence produced before it, but may 
take into consideration the results of 
its general investigations, general in- 
formation upon a given subject with- 
in its powers, and all matters which 
affect the matter and concerning 
which it must determine the facts’’); 
State v. State Public Serv. Commn., 76 
Wash. 492, 499, 136 P 850 (“The ques- 
tLOM\ Ue . of the commission of its 
own motion pursuing an inquiry be- 
yond the evidence brought before it by 
the complaining and defending par- 
ties, where the inquiry is instituted at 
the instance of such complaining par- 
ty, is one of discretion in the commis- 
sion, quite beyond the control of the 
courts”). 

And see cases infra notes 64-66. 

64. Interstate Commerce Commn. 
v. Louisville, ete:, R: Co., 227 U.S. 
88, 33 SCt 185, 57 L. ed. 431; Atchison, 
ete., R. Co. v. Commerce Commn., 335 
Tl. 624, 167 NE 831; Lindsey v. Pub- 
lic Utilities Commn., 111 Oh. St. 6, 144 
NE 729; Philadelphia Rapid Transit 
Co. v. Public Serv. Commn., 78 Pa. 
Super. 593; Pennsylvania R. Co. v. 
State Public Serv. Commn., 69 Pa. Su- 
per. 404. 

65. U. S.—Interstate Commerce 
Commn. vy. Louisville, etc., R. Co., 227 
USS S ero Ck 85.507 as ediasot 

Ill. Atchison, ete., R. Co. v. Com- 
merce Commn., 335 Ill. 624, 167 NE 
831; Farmers’ El. Co. v. Chicago, ete., 
R. Co., 266 Ill. 567, 107 NE 841 

Kan.—Wichita R., ete., Co. v. Court 
of Industrial Relations, 113 Kan. 27, 


214-P 797, 
Oh.—Lindsey v. Public Utilities 


Commn., 1i1 Oh. St. 6, 144 NE 729. 
Pa.—Philadelphia Rapid Transit 
Co. v. Public Serv. Commn., 78 Pa. 


Super. 592. 

Cross-examination generally 
Witnesses [40 Cyc 2473]. 

66. Interstate Commerce Commn. 
v. Louisville, ete; R. Co., 227 U. S. 
88, 33 SCt 185, 57 L. ed. 431; Atlanta 
v. Georgia R., ete., Co., 149 Ga. 411, 100 
SE 442; Atchison, etc., R. Co. v. Com- 
merce Commn., 335 Ill. 624, 167 NE 
831; Philadelphia Rapid Transit Co. 


see 


Serv. Commn., 69 Pa. Super. 404. 

67.4 jingre Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859; State 
vy. Kansas City Gas ‘Co., 254 Mo. 515, 
163 NW 854. 


68. Commerce Commn. v. Cleve- 
jena. etce., R. Co., 320 Ill. 214, 150 NE 

69. Commerce Commn. v. Cleve- 
land, ete., R. Co., supra. 


70. In re Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859. 

71. Peo. v. Whitridge, 144 App. 
Div. 486, 129 NYS 295 [aff 204 N. Y. 
646 mem, 97 NE 1112 mem]. And see 
cases infra note 72. 

72. State v. Roach, 256 Mo. 669, 
165 SW 703; State v. Kansas City Gas 
Co.,, 254 Mo. 515, 168 SW 854. 

“73. Action by commission as whole 
see infra § 116. 

74. Commerce Commn. v. Cleve- 

land, etc., R. Co., 320 Ill. 214, 150 NE 


678. 
75. Great Northern R. Co. v. De- 


nt 107-109 | 


- 


partment of Public Works, 137 Wash. ° 


548, 242 P 1092. . 

76. State v. State R. Commn., 52 
Wash. 17, 100 P 179 [rev on other 
grounds 224 U. S. 510, 32 SCt 535, 56 


L. ed. 863]. 
77. St. Louis, etc., R. Co. v. Miller, 
31 Okl. 801, 123 P 1047. 


Record on appeal see infra § 136. 

78. Reynolds v. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SE aoe 
Compare Atchison, ete., R.2 Cov 
State, 23 Okl. 231, 245, 100 P 16, 18 pret 
Cas 102 (where it was said: “In that 
such cases are tried before the Cor- 
poration Commission and not before a 
jury, and the record should be pre- 
served as in chancery or equity cases, 
it would be a more expeditious prac- 
tice, when testimony is offered by ei- 
ther side, to permit the same to be in- 
troduced and made a part of the rec- 
ord, objections being noted, and the 
ruling of the Commission thereon, as 
to the admission or exclusion of the 
same, being preserved’’). 

79.. Reynolds v. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SE 201. 

80. See statutory provisions. 

81. Saratoga Springs v. Saratoga 
Gas; ete.; = Co.) 191 IN eee 2 Se Sona 
693, 18 LRANS Ye s4 2 AnnCas 606. 

82. In re Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859. 

83. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~§§ 109-110) ; 


utility commission has authority, either upon its own 
motion or upon the application of a party to proceed- 
ings pending before it,8* to require a utility to pro- 
duce at a suitable time and place any record, docu- 
ment, or paper relevant to matters within the juris- 
diction of the commission,’* and its power so to do 
extends throughout the state and is not confined to 
the county or “parish in which the committee is sit- 
ting.§* A reasonable time and opportunity for the 
examination of records so directed to be produced 
should be afforded interested parties.87 Such pro- 
duction may be compelled, however, only for the pur- 
pose of enabling the commission to ascertain the man- 
ner in which the utility is conducting its business and 
the reasonableness or justice of its acts and rates,** 
and the commission is not authorized to engage in 
“fishing expeditions” into the records or files of a 
utility,®® nor can it compel a utility to produce rec- 
ords which have no possible bearing on the issues 
of the-case.°° An order directing the production of 
records must describe the books and documents to be 
produced,®+ and the commission has no authority 
to make a blanket order for the production of all 
books or records of the utility.°* 

Request for production. Parties litigant who de- 
sire to inspect books or records of the utility must 
show the necessity of such inspection,®*® and must 
specify with reasonable exactness the particular 
pooks and papers desired to be examined.®* The 
commission has authority to pass upon the compe- 
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teney and relevancy of records and documents, the 
production of which is requested,®® and in general 
should exercise such authority lberally to enable 
the parties to prepare for trial;°® but production 
should not be directed where it would be unreasonable 
or productive of harm to the public.** F 

[§ 110] f. Evidence. While a public utility com- 
mission in the conduct of proceedings before it can- 
not dispense with the essential principles of the law 
of evidence which conduct to a fair and impartial 
hearing,®* it is not bound by the technical rules there- 
of,°® and from the nature of its powers and fune- 
tions is endowed with liberal discretion in passing 
upon the competency of evidence offered. It should 
ordinarily admit all competent evidence bearing upon 
the issues,? but it need not receive evidence upon 
immaterial matters,® and an admission of particular 
facts at the hearing dispenses with the necessity of 
taking evidence as to such facts;* but the admission 
of incompetent or immaterial evidence is not neces- 
sarily reversible error.® 

Weight and sufficiency. Evidence adduced before 
a commission is to be given such weight as the com- 
mission thinks proper,® but to support a finding or 
order must be sufficient to satisfy a reasonable mind 
that the fact is as alleged or found.’ The weight to 
be given the testimony of experts employed by the 
commission is governed by the same considerations 
as affect any other testimony or evidence,*® and they 
may be impeached like other witnesses.® 


84. Federal Min., etc., Co. v. Pub- 
lic Utilities Commn., 26 Ida. 391, 143 
P1173, DLRAV9ITE 1195. 


85. Federal Min., etc., Co. v. Pub- 
lic Utilities Commn., supra; Southern 
Ohio Public Serv. Co. v. State Public 
Utilities Commn., 115 Oh. St. 405, 154 
NE 365. 

86. In re Louisiana Public Serv. 
Commn., 154 La. 557, 97 S 859. 

87. Federal Min., etc., Co. v. Pub- 


lie Utilities Commn., 26 Ida. 391, 143 
P 1173, LRA1917F 1195; In re Louisi- 
ana Public Serv. Commn.; 154 La. 557, 
OF 2S- 859. 

@8. Federal Min., ete., Co. v. Public 
_ Utilities Commn., 26 Ida. 391, 143 PB 
1173, LRAI1917F 1195. 

g9. Federal Min., ete., Co. v. Pub- 
lic Utilities Commn., supra; In re 
Louisiana Public Serv. Commn., 154 
ha. 557, 97 S 859. 

90. Federal Min., ete., Co. v. Public 
Utilities Commn., 26 Ida. 391, 143 P 
1173, LRA1917F 1195. 

91. In re Louisiana Public Sery 
Commn., 154 La. 557, 97 S 859. 

92. In re Louisiana Public Serv. 
Commn., supra. 

[a] Unauthorized order enjoined. 
—(1) A blanket order to produce all 
its books and records may be enjoined 
by the utility, as an unreasonable 
search and seizure, prohibited by the 


reasonable intendment of the consti- 
tution. In re Louisiana Public Serv. 
Cormmmn,, £54. Was 557, 9% S 859:) 2 1€2) 
Restraining enforcement of improper 
or illegal order in general see infra 
§$§ 151-158. 

93. Federal Min., etc., Co. v. Public 
Utilities Commn., 36 Ida. OO AS I 
1173, LRA1917F 1195. 

94. Federal Min., ete., Co. v. Public 
Utilities Commn., supra. 

95. Federal Min., etc., Co. v. Public 
Utilities Commn., supra. 

96. Federal Min., etc., Co. v. Public: 
Utilities Commn., supra. 

97. Southern Ohio Public Serv. Co. 
vy. State Public Utilities Commn., 115 
Oh. St. 405, 154 NE 365. 

[a] Controversy between compet- 
ine utilities—In a controversy be- 
tween competing and rival public util- 
ities, an order to compel production by '! 
one ‘utility of its private books and 
recerds for inspection by the com- 


petitor might be productive of harm 
to the service, and so to the public, 
and the denial of an application for 
an order for production under such 
circumstances is not necessarily un- 
reasonable or unlawful. Southern 
Ohio Publie Serv. Co. v. State Public 
Utilities Commn., 115 Oh. St. 405,-154 
NE 365. 

98. Steamboat Canal Co. v. Garson, 
(Nev.) 185 P 801 [reh den 185 P 1119]; 
Saratoga Springs v. Saratoga Gas, 
ete, Coy 19 Nepye 123, S3aIN 693). 18 
LRANS 713, 14 AnnCas 606. See Chi- 
cago, etc), R. Co. v. Illinois Commerce 
Commn., 326 Ill. 625, 630, 158 NE 376, 
55 ALR 654 (holding that “the same 
rules as to the admissibility of evi- 
dence aS in a court should be ob- 
served” in the hearings of the com- 
mission, and that it is error to allow 
a witness to testify to regulations 
which are in writing). 

99. Ida.—Federal Min., etce., Co. v. 
Public Utilities Commn., 26 Ida. 391, 
143) Pth7 3 RAT OTTER 1195. 

Kan.—Wichita R., ete., Co. v. Court 
of Industrial Relations, 113 Kan. 27, 
214. P279%. 

Nev.—Steamboat Canal Co. v. Gar- 
son, ee P 801 [reh den 185 P1119]. 

N. Y.—Saratoga SE v. Sara- 


toga Gas, etc., Co., 191 N. Y. 123, 83 


NE 692, 18 LRANS 713, 14 AnnCas 
606. 

Okl.—Muskogee Gas, ete., Co. v. 
Ba 81 OK) P6186 P 730: 


Pa.—Schuylkill R. Che v. State Pub- 
lic Serv. Commn., 268 Pa. 430, 112 A 5. 
Philippine. —Philippine Shipowners’ 
Assoc. v. Public Utility Commn., 5L 
Philippine 957. 

To same effect Northern Pac. R. Co. 
v. Washington Dept. of Publie Works, 
268 U. S. 39, 45 SCt 412, 69 L. ed. 836 
[rev 125 Wash. 584, 217 P 507]. 

1. Steamboat Canal Co. v. Garson, 
(Nev.) 185 P 801, 805 [reh den 185 P 
Un ee 

“Tf it were otherwise, the policy of 
the law, in conferring authority upon 
the Public Service Commission to su- 
pervise and regulate the rates, would 
be in a large measure frustrated.” 
Steamboat Canal Co. v. Garson, supra. 

2. Federal Min., RAscD Co. v. Public 
Utilities Commn., 26 Ida. 391, 143 P 
1178, LRA1917F 1195; Boston, ete., 


R. Co. v. State, 77 N. H. 437, 93 A 306; 
Montreal Park, ete, R. Co. v. Mon- 
treal, 43 Can. S. C. 256, 18 AnnCas 143. 
See Duquesne Light Co. v. Public 


Serv. Commn., 273 Pa. 287, 117 A 63 
(holding that it was error for the 
commission to exclude evidence 


which, if not rebutted, was sufficient 
to require a .dismissal of the com- 
plaint). 

[a] Evidence that rate is confisca- 
tory is competent, and rejection there- 
of is error. Boston, ete, R. Co; v. 
State, 77 N. H. 437, 93 A 306. 

3. Law v. State R. Commn., 
Cal.7137,,195 P 423, 14) Adar 249: 

[a] Thus, under a statute provid- 
ing that no utility shall receive a dif- 
ferent compensation for its service 
than the rates fixed by the commis- 
sion, where a contract for such service 
shows on its face that the rate to be 
paid is different from that fixed by 
the commission, the question whether 
the contract rate is discriminatory or 
not is immaterial; and the commission 
need not receive evidence thereon. 
Law v. State R. Commn., 184 Cal. 737, 
195 P 423, 14 ALR 249. 

4 Coast Truck Line v. State R. 
Commn., 191 Cal. 257, 215 P 898. 

Hearing see supra §§ 107-109. 

5. Northern Pac. R. Co. v. Wash- 
ington Dept. of Public Works, 268 U. 
S. 39, 45 SCt 412, 69. ed. 836: [rev 
125 Wash. 584, 217 P 507]; Missouri, 
ete., R. Co. v. State, 24 Okl: 331, 103 
P .613; \ Norfolk, ete: sR: Coj sv. .Come 
148 Va. 630, 139 SE 281. 

6. Ohio Utilities Co. v. Public Util- 
are Commn., 108 Oh. St. 143, 140 NE 

ike 

7. Erie v. Public Serv. Commn., 96 
Pa. Super. 42; Schuylkill R. Co. v. 
Public Serv. Commn., 71 Pa. Super. 
204. 

Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 

8. Ohio Utilities Co. v. Public Util- 
108 Oh. St. 143, 140 NE 


184 


ities Commn., 
497. 
Employment of experts and assist- 
ants see supra § 82 
9. Lindsey v. Public Utilities 
Commn., 111 Oh. St. 6, 144 NE 729. 
Credibility and impeachment geti- 
erally see Witnesses [40 Cyc 2555]. 
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[§ 111] 4. Findings of Fact—a. In General. A 
party to proceedings before a public utility commis- 
sion is entitled to a formal determination of particu- 
lar claims of fact advanced by him,?° and the com- 
mission must, at least at the request of any party,+? 
make all findings of ultimate facts essential to a 
subsequent review by the courts of its order or de- 
Mere evidentiary or incidental facts need 
not be expressly found;'* but the findings must be 
specific enough to enable the court to review intelli- 
gently the decision of the commission and ascertain 
whether the facts afford a reasonable basis for the 
order made,?* and should be stated in such detail as 
to show separately the various items which had to 
be considered by the commission in reaching its de- 


cision.!? 


cision.1® A mere general finding 

10. Collingswood Sewerage Co. v. 
Collongswood, 91 N. J. L. 20, 102 A 901 
[aff 105 A 2091, 

_ [a] Rule applied.—In a proceed- 
ing by a utility for permission to 
charge a higher rate, it was entitled 
to a determination of the claim ad- 
vanced by it that the existing rates 
were unjust and unreasonable, which 
right was not met by an adjudica- 
tion that the rates were not so low 
as to be confiscatory; the question 
being not whether the existing rates 
were confiscatory, but whether they 
were just and reasonable. Collings- 
wood Sewerage Co. v. Collingswood, 
2091 J. L. 20, 102 A 901 [aff 105 A 

11. Hamilton v. Caribou Water, 
ete., Co., 121 Me. 422,117 A 582; Graf- 
ton County TElectric Light, etc., Co. 
v. State;.77 N. H. 490, 993 .A°1028. 
Compare Royalton v. Central Vermont 
R. Co., 100 Vt. 443, 188 A 782 (holding 
that an exception to the failure of 
the commission to make certain find- 
ings is unavailing where no request 
for findings was made). 

12. Brotherhood Locomotive Fire- 
men, etc. v. New York Cent. R. Co., 
(1ll.) 171 NE 148; Central Northwest 
Business Men’s Assoc. v. Commerce 
Commn., 337 Ill. 149, 168 NE 890; 
Grafton County Electric Light, etc., 
Co. v. State, 77 N. H. 490, 938 A 1028; 
Chicago, etc., R. Co. v. State, 24 Okl. 
835, 104 P 109257 St. Lonis, €te:, RR: 
Co. v. State, 24 Oxl. 830, 104 P 1092; 
Kansas City, etc., R. Co. v. State, 24 
Okl. 822, 104 P 1091; Atchison, etc., 
R. Co. v. State, 24 Okl. 824, 104 P 
1090; Atchison, etc., R. Co. v. State, 
24 Okl. 834, 104 P1089; Missouri, etc., 
R. Co. v. State, 24 Okl. 832, 104 P 1089; 
St. Louis, ete., ‘R: Co. v.: State, 24 
OkiI-"828, 104 BP 1087; St) Louis, ete, 
R. Co. v. State, 24 Okl. 826, 104 P 
1088; Midland Valley R. Co. v. State, 
24 Okl. 817, 104 P 1086; Waterbury 
v. Central Vermont R. Co., 93 Vt. 461, 
108 A 423. 

[a] In Idaho the commission is re- 
quired by Comp. St. § 2514 to make 
findings.sufficiently explicit and com- 
plete to show that the commission 
gave consideration to all the perti- 
nent and relevant evidence offered, in 
a proceeding to fix rates, as to the 
value of the utility’s property. Cap- 
ital Water Co. v. Public Utilities 
Commn., 44 Ida. 1, 262 P 863. 

[b] in Illinois’ the commission is 
required by Commerce Commission 
Act § 65 to make and enter findings 
eoncerning the subject matter of fact 
inquired into and to enter its order 
based thereon. ChicazoowR:, Coma. 
Commerce Commn., 336 Ill. 51, 167 NE 


840; Atehison, etce., R. Co. v. Com- 
merce Commn., 335 Ill. 624, 167 NE 
831. 


Review by courts see infra §§ 127-, 
144 

13. Capital Water “Co. v. Public 
Utilities Commn,, 44 Ida. 1, 262 P 863. 

14. Brotherhood Locomotive Fire- 
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or adjudication ! correctness.?® 
men, etc. v. New York Cent. R. Co., 
(1ll.) 171 NE 148; Central Northwest 
Business Men’s Assoc. v. Commerce 
Commn., 337 Ill. 149, 168 NE 890; 
Chicago R. Co. v. Commerce Commn., 
a Ill. 51, 167 NE 840; Atchison, 
, R. Co. v. Commerce Commn., 335 
tL 624, 167 NE 831. 
6. 2L5, Appalachian Power Co. v. Com., 
132 Va. 1, 110 SE 360. 


16. Hamilton v. Caribou Water, 
ete., Co., 121 Me. 422, 117 A 582. See 
Muskogee Gas, ete., Co. v. State, 81 


Okl. 176, 186 P 730 (holding that a 
constitutional requirement that, on 
appeal, the commission certify all the 
facts upon which the order appealed 
from was based, and which may be 
essential to the proper decision of the 
appeal, is not fulfilled by certifying 
the evidence and an order which states 
merely the conclusions reached by the 
commission). 4 

17. Salt Lake City v. Utah Light, 
etc., Co., 52 Utah 210, 173 P 556, 3 ALR 
TLS. 

18. Atchison, ete, R. Co. v. Com- 
merce Commn., 335 Ill. 624, 167 NE 
831; Okmulgee Gas Co. v. State Corp. 
Commn., 95 Okl. 213, 220 P 28; Okla- 
homa Natural Gas Co. v. State Corp. 
Commn., 90 Okl. 84, 216 P 917. 

Admissibility and ees of evi- 
dence see supra § 110 

Evidence which may be considered 
see supra § 107 

19. State v. Seaboard Air Line R. 
Cor, 93 Mar 104, 1 Seago te 

20. State Public Utilities Commun. 
v. Toledo, ete., R. Co., 286 Ill. 582, 122 
NE 158; Public Serv. Commn. v. Pa- 
vilion Natural Gas Co., 182 NYS 55 
{rev on other grounds 195 App. Div. 
534, 187 NYS 363 (rev 232 N. Y. 146, 
33 NE 427)]; Oklahoma Natural Gas 
Co. v. State Corp. Commn., 90 Okl. 84, 
216 P 917; Murphy v. State Standard 
Oil Co., 49 S. D. 197, 207 NW 92. 

Sufficiency of evidence see supra $ 
110. 

21. Presumption in favor of or- 
ders of commission see infra § 122. 

22. Conclusiveness of orders see 
intra: 123° 

23. U. S.—Fort Worth Gas Co. v. 
Fort Worth, 35 F. (2d) 743; Chesa- 
peake, etc., Tel, Cosave Whitman, ee 
ee 938. 

D. C.—Potomac Electric Power Co. 
v. District of Columbia Publie Utili- 
ties Commn., 51 App. 77, 276 Fed. 327 
[app dism 261 U. S. 428, 43 SCt 445, 
67 L. ed. 731). 

Ill.—State Public Utilities Commn. 
ve Chicago, ete. R. Co: 287 Tiy 442, 
122 NE 803; Chicago Motor Bus Co. 
v. Chicago Stage Co:, 287 Tl. 320, 122 
NE 477. 

Mass.—Donham v. Public Serv. 
Comrs., 232 Mass. 309, 122 NE 397. 

Mich.—Detroit, ete., R. Co. v. State 
R. Commn., 171 Mich. 335, 137 NW 
329. 

Minn.—Abrahamson  v. 
Northern R. Co., 
NW 94. 


Canadian 
177. Minn. 136, 225 


of the proceeding is insufficient.*® 
findings made by the commission, when read with an 
opinion prepared by it, are such that more specific 
findings would benefit no one, an objection on the 
ground of insufficiency is untenable.*? 
must be based upon evidence before the commis- 
sion,!8 and a finding clearly contrary to the evi- 
dence,1® or one without evidence to support it,?° is 
arbitrary and baseless, and must be disregarded. 

[§ 112] b. Presumptions of Correctness,?? and 
Conclusiveness.7? 
lic utility commission are presumptively correct.?* 
Such presumption, however, is only prima facie,** 
and may be rebutted;?5 but the burden is upon one 
attacking the commission’s action to show their in- 
So while the findings are entitled to 
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If, however, the 


Findings 


Findings of fact made by a pub- 


Mo.—State v. pe eae Commn., 
271 Mo. 155, 196 SW 3 

N. H.—Parker- Socee Co. v. State, 
145 A 786; Bolger v. Boston, etc., R. 
Co., 82 N. Aa0, 872, 1384 A 524; Grafton 
County Electric Light, ete., ConmuNe 
State, 78 N. H. 330; 100 A 668; Grafton 
County Hlectric ‘Light, etc., Comin. 
State, 77 N. H. 490, 93 A 1028. 

N. Y.—Peo. v. Public Serv. Commun., 
200 App. Div. 268, 193 NYS 186. 
Ok1l. —Muskogee Gas, etc., 
State, 81 Okl. 176, 186 P 730; 
Express Co. v. State, 47 Okl. 656, 150 
P 178; Midland Valley R. Co. v. State, 
38 Okl. 343, 133 BP 27; Pioneer Tell, 
ete. iCos Vs ‘Westenhaver, 29 OKl. 429, 
113 P 354, 38 URANS 1209; Kansas 
City, sete; es Conv. State, 25. OR}. 
715,107 PB 912; Chicago, ete, R. Co. 
v. State, 24 Okl. 370, 103P 617, 24 LRA 

NS 393. 

Pa.—Scranton. v. Public Serv. 
Commn., 80 Pa. Super. 549; Smith v. 
Public Serv. Commn., 73 Pa. Super. 
209; Wilkes-Barre Co. v. Public Serv. 
Commn., 70 Pa. Super. 464; Mt. Union 
Borough v. Mt. Union Water Co.,, 63 
Pa. Super. 337. 

Tex.—Sitate v. St. Louis Southwest- 


ern R. Co., (Civ. A.) 165 SW 491; 
Va.—Petersburg, ete, “GRaa Comuave 
Com., 146 SE 292; Louisville, ete., R. 
Co. Vv. Interstate R. Co., "LO Va. 325, 
57 SE 654. 
W. Va.—Harrisville v. Public Serv. 


Commn., 108 W. Va. 526, 138 SE 99; 
Baltimore, ete., R. Co. v. ’Public Serv. 
Commn., 99 W. Va. 670, 130 SE 131. 

[a] In New Mexico, ‘however, there 
is no presumption that the findings of 
the commission are correct. Seward 
vy. Denver, -etc:, (Rs Co: IN boa 
131 P 980, 46 LRANS 242. 

24, Detroit, etc., R. Co. v. State R. 
Commn., 171 Mich. 3835, 1387 NW 329; 
Grafton County Electric Light, etc., 
Co. v. State, 77 N. H. 490, 93 A 1028; 
Bromide Crushed Rock Co. v. Dolese 
Bros. Co., 121 Okl. 40, 247 P 74; Com. 
v. Benn, 284 Pa. 421, 312A 253. And 
see cases supra note 23. 

Prima facie reasonableness of rates 
ance by public authority see supra § 

25. Grafton County Electric Light, 
ete: (Co. vw, State, id ON. el 490 aAs 


Ky.—Southern R. Co. v. Frank- 
fort Distillery, 26 SW (2d) 1025. 


Mass.—Brown v. Boston, ete, R. 
Co., 233 Mass: 502, 124 NE 322. 
Minn.—Abrahamson vy. Canadian 


Northern R. Co., 177 Minn. 136, 225 
NW 94. 
N. H.—Bolger v. Boston, etc., R. Co., 
82 N. H. 372513474 524. 
Pa.—Scranton vy. Public Serv. 
Commn., 80 Pa. Super. 549; Wilkes- 
Barre Co. v. Public Serv. Commn., 70 


Pa. Super. 464; Mt. Union Borough 
Vv. ane Union Water Co., 63 Pa. Super. 
Sei. 


S. D.—State v. Chicago, ete., R. Co., 
31S. D. 547, 141 NW 473. 
Va. —TLouisville, etc., R. Co. v. Inter- 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 112-113] 


general acceptance,”’ they are not 


and do not render the facts so found conclusive, as 
res judicata,?® especially so far as they relate to 
matters not within the commission’s jurisdiction,?°® 
and the sufficiency of the evidence to support them 
may be determined in judicial proceedings wherein 
When there is no evidence 
to support the findings, the presumption in their favor 
When founded upon substantial 
and competent evidence, however, or when the suffi- 
ciency of the evidence is not in question, the commis- 
sion’s findings of relevant and material facts are 
treated, in most jurisdictions, as conclusive evidence 


the question is raised.®° 


does not apply.*? 


state R. Co., 107 Va. 225, 57 SW 654. 


27. Com. v. Benn, 284 Pa. 421, 131 
Ay 2538. 

28. Stratton v. State R. Commn., 
SGC alne tO LO Stee a LOS Com ve 


“Benn, 284 Pa. 421, 131 A 253. 


29. Stuck vy. Beech Grove, (Ind.) 
163 NE 483. 

30. Grafton County Electric Light, 
eG? Co. v. State, 78 N. H. 330, 100 A 

31. Bromide Crushed Rock Co. v. 


Dolese Bros. Co., 121 Okl. 
74; Chicago, etce., R. Co: v. State, 117 
Okl. 175, 245 P 656; Chicago, etc., R. 
Co. v. State, 83 Okl. 161, 201 P 260; 
Midland Valley R. Co. v. State, 38 Okl. 
343, 133 P 27; Pioneer Tel., etc., Co. v. 
Westenhaver, 29 Okl. 429, 118 P 354, 
388 LRANS 1209; St. Louis, etc., R. Co. 
Vv. State, 28 Okl. 372,/111 P 396, 114 P 
1096; St. Louis, ete., R. Co. v. Newell, 
25 Okl. 502, 106 P 818; Chicago, etc., 
R. Co. v. State, 24 Okl. 370, 103 P 617, 
24 LRANS 393. To same effect Pe- 
tersburg Gas Co. v. Petersburg, 132 
Va. 82, 110 SE 533, 20 ALR 542. 

Invalidity of finding contrary to, or 
not supported by, evidence see supra 
§ 111 text and notes 19, 20. 

32. U. S—Oregon Short Line R. 
Cory. Leton Coal Co;,.35 Ho (2a), 919: 

Ariz.—State v. Tueson Gas; ete..Co.,; 
io Ariz: 294, 138 P 781. 

Ark.—St. ‘Louis, etc., R. Co. v. Bel- 
lamy, 113 Ark. 384, 169 SW 322, LRA 
1915D 91. ; 

Cal.—Atchison, ete., R. Co. v. State 
R. Commn., 288 P 775; Traber v. State 
R. Commn., 183 Cal. 304, 191 P 366; 
Oro Electric Corp. v. State R. Commn., 
169 Cal. 466, 147 P 118; Peo. v. Ern- 
sting, 66 Cal. A. 797, 226 P 841; Peo. 
v. Hadley, 66 Cal. A. 370, 795, 226 P 
836, 841. 

Colo.—Burlington Gas, ete., Co. v. 
State Public Utilities Commn., 69 Colo. 
BOO eo 4 > 367. 

Ida.—Boise Artesian Water Co. v. 
State Public Utilities Commn., 40 Ida. 
6905236 P 525. 

Ill.—Palmyra Tel. Co. v. Modesto 
Mel. Co., 336 Ill. 158, 167 NE 860; 
Atchison, etc., R. Co. v. Commerce 
Commn., 335 Ill. 624, 167 NE 831. See 
State Public Utilities Commn. v. To- 
ledo, ete., R. Co., 286 Ill. 582, 587, 122 
NE 158 (holding that such findings 
“have the force and effect of reports 
of special masters in courts of equity 
and are conclusive on the courts un- 
less manifestly against the _ evi- 
dence’’). 

Me.—Public Utilities Commn.,._ v. 
Lewiston Water Comrs., 123 Me. 389, 
123 A 177; Hamilton v. Caribou Wa- 
ter, etc., Co., 121 Me. 422, 117 A 582. 

Mass.—Roberto v. Department of 
Public Utilities Comrs., 262 Mass. 583, 
160, NE’ 321;~ Boston, ete., R.. Co.. v. 
New York Cent. R. Co., 256 Mass. 600, 
152 NE. 19. a 

Mich.—Pollitz v. Michigan R. 
Commn., 205 Mich. 549, 172 NW 611. 

Nebr.—Missouri Pac. R. Corp. v. Ne- 
braska State R. Commn., 115 Nebr. 
856, 215 NW 138. See Rawlings v. 
Chicago, etc., R. Co., 109 Nebr. 167, 
190 NW 569 (holding that the findings 
will be given the same effect as the 
verdict of a jury). 

N. J.—Rahway Valley R. Co. v. Pub- 


40, 247 P 
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an adjudication 


lic Utility Comrs., (Sup.) 1386 A 494; 
Plainfield-Union Water Co. v. State 
Public Utility Comrs., 6 N. J. Misc. 
267, 140 A 785. 

Okl.—Oklahoma Gas, etc., Co. v. 
Wilson, 288 P 316; Chicago, etc., R. 
Co. v. State, 123 Okl. 190, 252) PB 849; 
Atchison, ete., R. Co. v. State, 47 OKL. 
237, 148 P 144; St. Louis, etc., R. Co. 
v. Williams, 25 Okl. 662, 107 P 428. 

Pa.—-Public Serv. Commn. v. Beaver 
Valley Water Co., 271 Pa. 358, 114 A 


373; Hege v. Public Serv. Commn., 86 
Pa. Super. 558; Middletown v. Public 
Serv. Commn., 81 Pa. Super. 289; 


Scranton v. Public Sery. Commn., 80 
Pa. Super. 549; Lehigh, etc., R. Co. v. 
Public Serv. Commn., 79 Pa. Super. 
540 [aff 277 Pa. 493, 121 A 205]; Adams 
v. Public Serv. Commn., 77 Pa. Super. 
881; Beaver Valley Water Co, v. Pub- 
lic Serv. Commn., 71 Pa. Super. 43; 
Wilkes-Barre Co. v. Public Serv. 
Commn., 70 Pa. Super. 464. 

S. C.—-Railroad Comrs. v. Atlantic 
Siam. Line R. Co., 74 S. C. 80, 54 SE 

S. D.—In re Sioux Falls Tract. Sys- 
tem, 228 NW 179; Murphy v. State 
Standard Oil. Co., 49 SeDat97 20% NW: 


92 

Vt.—In re James, 93 Vt. 477, 129 A 
175; Western Union Tel. Co. v. Bur- 
lington ePpact. “Cox, 90 Vt. 506, 99 A 4, 
AnnCas1918B 841. 

W. Va.—Harrisville v. Public Serv. 
Commn., 103 W. Va. 526, 138 SE 99; 
Baltimore, etc., R. Co. v. Public Serv. 
Commn., 99 W. Va. 670, 130 SE 131; 
MacKubin v Public Serv. Commn., 95 
W. Va. 546, 121 SE 731; Baltimore, 
ete., R. Co. v. Public Serv. Commn., 
90 W. Va. 1, 110 SE 475; Huntington 
v. Public Serv. Commn., 89 W. Va. 
703, 110 SE 192; Mill Creek Coal, etc., 
Co. v. Public Serv. Commn., 84 W. Va. 
662, 100 SE 557, 7 ALR 1081; Norfolk, 
ete., R. Co. v. Public Serv. Commn., 
82 W. Va. 408, 96 SE 62. 

Wis.—Chicago, ete., R. Co. v. State 
R. Commn., 178 Wis. 293, 189 NW 150. 
See Menasha Woodenware Co. v. State 
R. Commn., 167 Wis. 19, 166 NW 435 
(holding that, if there is evidence 
from which reasonable minds could 
come to the conclusion reached by the 
commission, its finding cannot be re- 
versed, even though all reasonable 
minds would not agree on the propo- 
sition). 

Eng.—Canadian Northern R. Co. v. 
Robinson; 7 [1911] Ay Cy 739: “Great 
Cent. R. v. Lancashire, etc., R., 14 R. 
& Can. tr. Cas. 131° 

See Abrahamson vy. Canadian North- 
ern R. Co., 177 Minn. 136, 225 NW 94 
(holding that the court, in reviewing 
the commission’s findings, is gov- 
erned by the same rules as those of an 
appellate court in reviewing the find- 
ings of a jury in a trial’in the court 
below); Peo. v. Second Dist. Public 
Serv. Commn., 195 App. Div. 426, 187 
NYS 24 [rev on other grounds 233 N. 
NGG BEISY Sey NGO) a rie ew nae hy ei 
(holding that the court cannot disturb 
a finding of the commission unless it 
would be set aside by a court, after 
a trial by jury, as against the weight 
of evidence). 

[a] Although there is evidence 
tending strongly to establish the con- 
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of the facts therein stated, upon the courts®? and 
upon the commission itself** in any proceedings be- 
tween the same parties involving the same subject 
matter; but, of course, as against others than such 
parties they are not conclusive.** 
utes, however, on appeal from an order of the com- 
mission, the evidence will be considered de novo,** 
and the court, upon a consideration of all the evi- 
dence, will determine the facts, unaffected by any 
conclusions arrived at by the commission.*® 

[§ 113] 5. Orders?’—a, In General. 
conclusion of proceedings before it a public utility 
commission should dispose of the matters involved 


Under some stat- 


Upon the 


trary, a finding of fact will not be 
overturned when there is evidence 
fairly tending to support it. In re 
James, 93. Vt. 477, 129 A 475. 

Sufficiency of evidence to support 
order based on findings see infra §§ 
140, 148, 161. 

33. State v. Tucson Gas, etc., Co., 
15 Ariz. 294-138 P Tele 

34.. McCullagh v. State R. Commn., 
190 Cal. 18, 210 P 264 

35. Ala.—Alabama, Power Co. v. 
Alabama Public Serv. Commn., 214 
Ala. 164, 107 S 71. 

Ark.—Van Buren Water Co. v. Van 
Buren, 152 Ark. 83, 237 SW 696. 

Ind.—State Public Serv. Commn. v. 
Lake Erie, ete., R. Co., 191 Ind. 436, 


133 NE 492; State Public Serv. 
Commn. v. Cleveland, ete., R. Co., 188 
Ind. 197, 121 NE 116. 


Mo.—State v. Brown, 19 SW (2d) 
483; State v. Public Serv. Commn., 
298 Mo. 303, 249 SW 955; State v. 
Public Serv. Commn., 271 Mo. 155, 196 
SW 369; Chicago, etc., Ry COmve Public 
Peer Commn., 266 Mo. 333, 181 SW 


N. C.—Corporation Commn. 
Southern VRa(Cos LoGaN CoO, 145 
SE 19;. Corporation Commn. v. ‘Can- 
non Mfg. Co: 185 Ne Cadi Gu SBiiie. 

Appeals see infra §§ 127-144. 

36. State Public Serv. Commn. v. 
Lake Erie, etc., R. Co., 191 Ind. 436, 
133 NE 492; ,State Public Serv. 
Commun. v. Cleveland, etc., R. Co., 188 
Ind. 197; 121 NE 116:. State v. Public 
Serv. Commn., 298 Mo. 303, 249 SW 
955; State v. State Public ~Sery. 
Commn., 294 Mo. 364, 242 SW 938; 
State v. Public Serv. Commn., 290 Mo. 
389, 235 SW 131; State v. Public Serv. 
Commn., 287 Mo. 522, 229 SW 782; 
State v. Public Serv. Commn., 277 Mo. 
175, 210 SW 386; State v. Public 
Serv. ‘Commh., 271 . Mow 155) L9G S wi 
369; Lusk y. Atkinson, 268 Mo. 109, 
186 SW 703; Chicago, etc., R. Co. v. 
Public Serv. Commn., 266 Mo. 3338, 181 
SW 61. But see State v. Public Serv. 
Commn., (Mo.) 233 SW 425 [rev on 
other grounds 262 U. S. 276, 43 SCt 
544, 67 L. ed. 981, 31 ALR 807] (hold- 
ing that much consideration is to be 
given to the commission’s findings, 
which, if reasonable and not arbitrary 
or capricious, will be deferred to). 

[a] In North Carolina, at the trial 
of an appeal in the superior court, the 
judge must submit questions of “fact 
to the jury under recognized and ap- 
proved principles of law. Corpora- 
tion Commn. v. Cannon Mfg. Co., 185 
INS Cis lies elise 

[b] In New Mexico, in view of 
Const. art. 11, requiring the supreme 
court to decide appeals from the or- 
ders of the commission ‘‘on their mer- 
its,” and in the absence of any provi- 
sion making such orders prima facie 
just and reasonable, the court forms 
its own independent judgment as to 
each requirement of the order, upon 
the evidence, and the findings of the 
commission have no force or effect 
upon the court. Seward v. Denver, 
ete., R.Co., 17 Ni M557, 131° P-980746 
LRANS 242. 

37. Power to make orders in gen- 
eral see supra § 79 text and note 30. 
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by final order,®’ which must be formally adopted and 
promulgated.*® 

[§ 114] b. Nature. An order, rule, or regulation 
of a public utility commission is not a judgment,*° 
and has not the attributes of a final judgment or de- 
eree of a judicial tribunal,*! but is simply an ad- 
ministrative order.t* An order of a permissive char- 
acter is not a contract which will bind the state with 
regard to future legislation.** 

[§ 115] c. Form and Contents.*4 An order of a 
publie utility commission must ordinarily be in writ- 
ing,*® and should be definite and certain as to the 
matters therein determined or the acts or omissions 
thereby directed.4® The order must be complete in 
itself, without reference to any other proceeding ;** 
but when it is so, a reference to other matters is 
merely superfluous and will not vitiate it.*§ 

[§ 116] d. By Whom Made. A publie utility com- 
mission must act as a body and not as an aggregate 
of individuals,*® and, while under some statutes in- 
dividual commissioners may hold hearings,°® the final 
order must be that of the commission as a whole,®? 
acting at a stated meeting or one properly called and 

38. Greensburg v. State Public 
Serv. Commn., 268 Pa. 177, 110 A 750 
fafe.713. Pa. -Super! 751. 


39. Peo. v. Dempsey, 180 App. Div. 
765, 167 NYS 810 [aff 224 N. Y. 140, 
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of railroad commissioners permitting 
the discontinuance of a station upon [a] 
certain conditions does not constitute 
a contract with the state which will 
prevent the legislature from subse- 


of which all the commissioners had notice or which 
they were given an opportunity to attend;°? and 
an order made by only one commissioner, although 
with the consent of the other commissioners, is not 
a valid order of the commission.5* Unless other- 
wise provided by statute, the powers and functions 
of the commission may validly be exercised by a 
duly constituted quorum,°* which under most stat- 
utes®® is a majority of its members.°® An order 
need not be the unanimous action of all the commis- 
sioners,®’ and the fact that a minority dissent there- 
from does not invalidate it;°8 but an order in which 
fewer than a quorum concur is ineffective.°® The 
concurrence of the requisite number of commission- 
ers must be shown by the record, and cannot be im- 
plied.*° When, as is usually the case, the commis- 


sion is required to hold a hearing in proceedings be-- 


fore it,°! the order must be made by commissioners 
who have heard the evidence and arguments;°? and 
so an order of the commission is invalid where, at 
the time of making it, fewer than a quorum were 
members at the time of the hearing.** It is not 
necessary, however, that a commissioner who merely 
182 NW 539. 

Sufficiency of notice.—No par- 
ticular formalities are requisite to a 


notice of a meeting of the commis- 
sion, and any notice which gives the 


120 NE 145]. 


40. C Vainotate, ~ Re 
Commn., 186 Cal. 119, 198 P 1051. 
New Haven, etc., 
Gos 43) Conn: 3351; 
Fla.—State v. Jacksonville Ter- 


minal Co., 90 Fla. 721, 106 S 576. 

Ind.—Valparaiso Lighting Co. v. 
Public Serv, Commn., 190 Ind. 253, 129 
NE 13. 

Mo.—Marty v. Kansas City Light, 
ete., Co., 303 Mo. 233, 259 SW 793. 

Oh.—Ohio Utilities Co. v. Public 
Utilities Commn., 108 Oh. St. 143, 140 
NIE 497. 

41. Atlantic Coast Line R. Co. v. 
State, 94 Fla. 120, 113 S 665, 114 S 456; 
Florida East Coast R. Co. v. State, 
79 Fla. 66, 83 S 708; State v. Mason 
City, etc., AR. Go.,.85 Towa 516, 52 NW 
490; Lusk v. Atkinson, 268 Mo, 109, 
, 117, 186 SW 703. 

“The findings and orders, which the 
Public Service Commission is empow- 
ered to make, though bearing some 
resemblance to some of the judicial 
actions of a court of law and equity, 
are yet merely incidents of the work 
of investigation and determination of 
facts and questions devolved upon 
that body by the Legislature, and do 
not imply on its part the possession 
of any of the essential attributes or 
machinery of constitutional courts in 
this State.’”’ Lusk v. Atkinson, supra. 

[a] Order imposing fine for vio- 
lation of a rule or order of the com- 
mission does not have the effect of a 
judgment or decree of court, where 
the statute provides for a judicial ac- 
tion to recover a fine so imposed. At- 
lantic Coast Line R. Co. v. State, 94 
1a. 120) 113 S665; 1144S) 45.6! 

Commission as court see supra § 
74. 

Conclusiveness see infra § 123. 

42. State v. Jacksonville Terminal 
Co., 90 Fla. 721, 106 S 576; Valparaiso 
Lighting Co. v. Public Serv. Commn., 
190 Ind. 253, 129 NE 13; Ohio Utilities 
Co. v. Public Utilities Commn., 108 
Oh. St. 1438, 140 NE 497. Compare 
Florida East Coast R. Co. v. State, 79 
Fla. 66, 83 S 708 (where it was said 
that an order of the commission is 
legislative in its nature). 

Commission as administrative body 
see supra § 74. 

43. State v. New Haven, etc., Co., 
43 Conn. 351 (holding that an order 


quently requiring it to be reéstah-~- 


lished). 

44. Findings of fact see supra §§ 
Gs ee ips 

45. State v. Oregon R., etc., Co., 
68 Wash..160, 123 P: 3. 


46. Jefferson Deposit Co. v. Central 
Illinois Light Co., 309 Ill. 262, 140 NE 
817; Seward v. Denver, etc., R. Co., 
17 N. M. 557, 131 P 980, 46 LRANS 
242; State v. Chicago, etc., R. Co., 16 S. 
D. 517, 94 NW 406; Utah Hotel Co. v. 
State Public Utilities Commn., 59 
Utah 389, 204 P 511. ; 

[a] Rates.—The commission, in 
placing a customer of a utility on the 
standard schedule of rates, and not- 
withstanding a long time contract, 
should expressly direct whether the 
service is to be furnished at a whole- 
sale price, or at least make the rate to 
be made by such customer definite and 
certain. Utah Hotel Co. v. State Pub- 
peed ce eae Commn., 59 Utah 389, 204 
Ie ‘ 

[b] Setting aside contract by in- 
ference.—The commission should not 
set aside a contract between a util- 
ity and its customer merely by infer- 
ence, in granting other relief. Jeffer- 
son Deposit Co. v. Central Illinois 


Light Co., 309 Ill. 262, 140 NE 817. 

47. Law v. State 1, Commn., 184 
Calis O05. bi Ao. meet ALR’ 249 
(semble). 

48. Law v. State R. Commn., su- 
pra. 

49. State v. Union Light, etc., Co., 
47 N. D. 402, 182 NW 539; State v. 


Chicago, etc., R. 
NW 378. 

[a] Record of vote or action.—The 
requirement that the commission act 
as a whole does not require the vote 
of its members to be manifested and 
recorded in any formal way other 
than that which is indicated by the 
signing and filing of a decision, opin- 
ion, or order, or by dissenting there- 
from. State v. Union Light, etc., Co., 
47 N. D. 402, 182.NW 539. 

50. See supra § 107. 

51. State v. Roach, 256 Mo. 669, 165 
SW 703; State v. Kansas City "Gas 
Co., 254 Mo. 515, 1683 SW 854. And 
see cases infra note 52. 

52. Peo. v. Whitridge, 144 App. 
Div. 486, 129 NYS 295. [aff 204 N. Y. 
646 mem, 97 NE 1112 mem]; State v. 
Union Light, ete., Co., 47 N. D. 402, 


Co., 46 N. D. 313, 179 


members a reasonable opportunity to 
be present is sufficient. State v. Un- 
ion Light, etc., Co., 47 N. D. 402, 182 
NW 539. 

53. State v. Chicago, ete., R. Co., 
46 N. D. 313, 179 NW 378. To same 
effect Peo. v. ’Whitridge, 144 App. Div. 
486, 129 NYS 295 [aff 204 N. Y. 646 
mem, 97 NE 1112 mem]. 

54. Solar Electric Co. v. Public 
Serv. Commn., 88 Pa. Super. 495. 

55. See statutory provisions. 

56. Peo. v. Whitridge, 144 App. 
Div. 486, 129 NYS 295 [aff 204 N. ¥. 
646 mem, 97 NE 1112 mem]; Colonial 
Light, etc., Co. v. Creaser, 87 Vt. 457, 
89 A 472. 

57. State R. Commn. v. Louisville, 
etc., R. Co., 140 Ga. 817, 80 SE 1327; 
LRAI915B 902, AnnCas1915A 1018. 

58. State R. Commn. v. Louisville, 
ete: KR. Coycsupra. 

59. Chicago R. Co. v. Commerce 
Commn., 336 Ill. 51, 167 NE 840. 

[a] Mere majority of quorum in- 
sufficient.—An order in which only a 
majority of a quorum of the commis- 
sion join, the majority of the quorum 
voting against such order, is ineffec- 
tive, under a statute requiring the 
approval of every finding or order by 
a majority of the members of the 
commission. 
merce’ Commn., 336 Tl. 
840. 

60. Chicago R. Co. v. 
Commn., supra. 

: os Necessity of hearing see supra 

62. Colonial Power, etc, Co. v. 
Creaser, 87 Vt. 457, 39 A 472. Com- 
pare Re Freight Rates Investigation, 
(Can.) 33 CanRCas 19 (holding that 
a commissioner who has not attended 
hearings or heard the evidence taken 
is not necessarily, as a matter of law, 
disqualified from taking part in the 
decision of the commission). 


51, 167 NE 


Commerce 


63. Colonial Power, etc., Co. v. 
Creaser, 87 Vt. 457, 89 A 472. Com- 
pare Van Buren Water Co. y. Van 


Buren,-152 Ark. 83, 237 SW 696 (hold- 
ing that the fact that testimony was 
taken prior to the appointment of two 
new commissioners who were mem- 
bers of the commission at the time 
the order was made is a mere irregu- 
larity which does not affect, the valid- 
ity of the proceedings, on appeal from 
the order, inasmuch as the court to 
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presided at a hearing at which evidence was taken 
shall participate in the decision or join in the or- 
der, where the evidence is considered and argument 
heard by a proper quorum of the commission.®4 

To be valid, an order of. a 
public utility commission must be reasonable®® and 


[§ 117] e. Validity.®° 
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lawful,°* and be based upon facts found from suffi- 


which the appeal is taken will hear 
the cause de novo). 


64. Solar Electric Co. v. Public 
Serv. Commn., 88 Pa. Super. 495. 
65. Restraining enforcement of 


invalid order see infra §§ 151-158. 

Setting aside invalid order see in- 
fra §§ 145-148. 

66. Ala—Alabama Public Serv. 
Commn. v. Mobile Gas Co., 213 Ala. 50, 
104 A 538, 41 ALR 872; Alabama Pub- 
lice Serv. Commun. v. ‘Western Union 
Tel. Co., 208 Ala. 2438, 94 S 472. 

Ark.—-State R. Commn. v. Saline 
River R. Co., 119 Ark. 239,177 SW 896. 

Fla.—State v. Jacksonville Ter- 
minal Co., 90 Fla. 721, 106 S 576; State 
v. Atlantie Coast Line R. Co., 64 Fla. 
469, 60 S 186; Louisville, etc., R. Co. 
v. Railroad Comrs., 63 Fla. 491, 58 S 
5438, 44 LRANS 189. 

Til. —Chicago R. Co. v. Commerce 
Commn., 336 Ill. 51, 167 NE 840; West 
Suburban Transp. Co. v. Chicago, etc., 
R. Co., 309 Ill. 87, 140 NE 56; State 
Public Utilities Commn. v. Barton- 
ville Bus Line, 290 Ill. 574, 125 NE 
373; State Public Utilities Commn. v. 
Chicago, etc., R. Co., 287 Ill. 412, 122 
NE 803. 

Mo.—State v. Busby, 274 SW 1067. 

Mont.—Publie Serv. Commn. v. 
Helena, 52 Mont. 527, 159 P 24. 

Okl.-—Chicago, etce., R. Co. v. State, 
123 Okl. 190, 252 P 849. 

And see cases infra notes 69-71. 

[a] Reasonableness as test of va- 
lidity.—The test of validity of an or- 

der of the commission is whether, un- 

der the facts and circumstances of 
the particular case, it is reasonable or 
unreasonable. Alabama Public Serv. 
Commn. v. Mobile Gas Co., 213 Ala. 
50, 104 S 538; Alabama Public Serv. 
Commn. v. Western Union Tel. Co., 
208 Ala. 243, 94 S 472; Louisville, etc., 
R. Co. v. Railroad Comrs., 63 Fla. 491, 
58 S 5438, 44 LRANS 189. 

67. State v. Jacksonville Terminal 
Co., 90 Fla. 721, 106 S 576; Louisville, 
etc., R. Co. v. Railroad. Comrs., 63 
Fla. 491, 58 S 548, 44 LRANS 189; 
Chicago R. Co. v. Commerce Commn., 
336 I1l. 51, 167 NE 840; West Subur- 
ban, Transp. .Co. v.. Chicago, etc., R. 
Co., 309 Ill. 87, 140 NE 56; State Pub- 
lic Utilities Commn. y. Bartonville 
Bus Line. 290 Ill. 574, 125 NE 373; 
State Public Utilities Commn. v. Chi- 
eago, etc., R. Co., 287 Ill. 412, 122 NE 
803; Chicago, etc., BiCO. Vi State, 123 
Ok1. 11910; 252, -P 849. And see cases 
infra notes 72-75, 78. 


68. Central Northwest Business 
Men’s Assoc. v. Illinois Commerce 
Commn., 337 Ill. 149, 168 NE 890; 


State Public Utilities Commn. v. To- 
ledo, etc., R. Co., 286 Ill. 582, 122 NE 
oer in re Coal "Rates, 23 N. M. 704, 
ates ’'p 506; Woody v. Denver, ete., R. 
Co., 17 N..M. 686, 132 P 250, 47 LRA 
NS 974; Seward v. Denver, etc., R. 
Cored N. M. YS (eee en a Sd hod 46 LRANS 
949’: Chicago, etc., R. Co. v. State, 123 
Okl. 190, 242 P 849; Midland Valley 
R. Co. v. State, 38 Oxkl. SAS Sore 2, 
And see cases ‘infra note 77. 
fa] Order rescinding prior order 
(1) must be based upon findings of 
fact the same as any other order, and 
cannot be made unless the facts war- 
rant it. Central Northwest Business 
Men’s Assoc. v. Commerce Commn., 
337 Ill. 149, 168 NE 890. (2) Modifi- 
cation and rescission of orders see in- 
fra § 119 
Express finding's of fact see supra § 
LLY. 
Sufficiency of evidence see supra § 
69. U. S.—Reagan v. Farmers’: L. 


& TS Cok, «154 Un See3ie2,. t42SCt1047, 
38 L. ed. 1014; Chicago, etc., R. Co. v. 
Oglesby, 198 Fed. 153; Southern Pac. 
Co.) -v.. California” RR. ‘Com’ rs, 78) Wed: 
236; Chicago, etc., R. Co: v. Dey, 36 
Fed. 866, 1 LRA 744. 

Ala.—Alabama Power Co. v. Ala- 
bama Public Serv. Commn., 214 Ala. 
164, 107 S 71; Alabama Public Serv. 
Commn. v. Mobile Gas Co., 213 Ala. 
50, 104 S 538, 41 ALR 872; Alabama 
Great Southern R. Co. v. Alabama 
Public Serv. Commn., 210 Ala, 151, 97 
S 226; Alabama Public Serv. Commn. 
v. Western Union Tel. Co., 208 Ala. 
243, 94 S 472; State v. Western Union 
Tel. Co., 208 Ala. 228, 94 S 466: Ala- 
bama Public Serv. Commn. v. Louis- 


eye ete., Rs Co, 206 Alas 3265189 S 
Ark.—State R. Commn. v. Saline 
River R. 119 ATK. 239) 277 GSW, 


Cos 


8 


Fla.—State vy. Jacksonville Termi- | 


nal Co., 90 Fla. 721, 106 S 576; 
v. Atlantic Coast Line R. Co., 
366, 81 S 498; State v. Florida East 
CoastaRn Con (1 mMlarl 4338 7 aS Piao 
State v. Florida East Coast R. Co;, 
Mla. 165,67 S 906; -State. v. ietine 
Fast Coast R. Co.. 65 Ela. 424. 62 S 
591; State v. Louisville, ete., R. Co., 
62 Fla. 315, 57 S 175; State v. Florida 
rors Coast R. Co,, 58 Ela. 524,°50-S 
Ill.—Sidney v. Wabash R. Co., 333 
Ill. 126. 164 NE 201; Illinois, Com- 
merce Commn. v. Omphghent Tp.. 326 
Ill. 65, 156 NE 766: Chicago Motor 
Bus Co. v. Chicago Stage-Co., 287 Ill. 
320, 122 NE 477. 
Ind.—Terre Haute. ete.. Tract. Co. 
v. Puckett. (A.) 158 NE 639. 
Kan.—Atchison, etce., R. Co. v. State 
Public Serv. Commn., 287 P 608. 
Md.—Northern Cent. R. Co 
Laird, 124 Md. 141, 91 A 768, Kanth 
1916D 1030. 
' Minn.—State v. Great Northern R. 
Co., 135 Minn. 19. 159 NW 1089. 
Mo.—State v. Public Serv. Commn., 
298 Mo. 524, 252 SW 446; Atchison, 


State 
Ca aler 


etc., R. Co. v. Public Serv. Commn., 
192 SW 460. 

Okl.-—Atchison, ete., R. Co. v. State, 
165 P 125. 


Tex.—State R. Commn. v. Chicago, 
etc., R. Co., (Civ. A.) 114 SW 192 [rev 
on other grounds 102 Tex. 393, 117 SW 

W. Va.—Huntineton v. Public 
Serv. Commn.,, 101 W. Va. 378, 133 SE 
144; United Fuel Gas Co. v. Public 
Phe Commn., 73 W. Va. 571, 80 SE 

sales 

70. Ark.—State R. Commn. v. Sa- 
ne River R. Co., 119 Ark. 239, 177 SW 

96 

Fla.—Louisville, ete, R. -Co. v. 
Railroad Comrs., 63 Fla. "491, 58 S 543, 
44 LRANS 189: State Vv. Florida East 
Coast R.. 58 Fla. 524, 50 S 425. 

Tll.—Illinois Commerce Commn. v. 
orpbehent Mpe uo aon lls. 6b. dio6 NEB) 


Minn.—Abrahamson v. Canadian 
Northern R. Co., 177 Minn. 136, 225 
NW 94; State v. Great Northern R. 
Co., 1385 Minn. 19, 159 NW 1089: State 
v. Great Northern R. Co., 130 Minn. 57, 
1523 NW _ 247, AnnCas1917B 1201. 

Mo.—State v. Public Serv. Commn., 
298 Mo. 524, 252 SW $446: State v. 


ub ue Serv. ‘Commn., 287 Mo. 522, 229 
N. J.—BErie R. Co. v. Public Utility 
Comrs., 85 N. J. L. 420, 89 A 1001. 
N. V.—Peo. v. McCall, 219 N. Y. 84, 
113 NE 795, AnnCasi916E 1042. 
Okl1.—St. Louis, ete., R. Co. v. State, 
2RHOKI. 312s 141 PLS 9 6) 14 Te 1.096; 


cient evidence.®* 
tive and unenforceable if it is unreasonable,®® arbi- 
trary,’° or discriminatory,’! or contrary to a con- 
trolling constitutional or statutory provision’? or 
other rule of law,** or made under a statute which is 
unconstitutional,** or based upon a mistake of Jaw*® 


a a a Ee a ee es 
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Accordingly, an order is ineffec- 


[a] Even though not as onerous 
as it might properly have been made, 
an order is not justified if it is arbi- 


trary. Erie R. Co. v. Public Utility 
Comirs., 85 N. J. L. 420, 89 A 1001. 
71... South; etc, Alabamalke Cony. 


Alabama R. Commn., 171 Fed. 225; 
Atchison, etc., R. Co. v. State Public 
Serv. Commn., (Kan.) 287 P 608; 
Atchison, ete., R. Co. v. Public Serv. 
Commn., (Mo.) 192 SW 460. — 

[a] Mere fact that order is not un- 
reasonable does not deprive a utility 
affected by it of the right to relief 
against it if it discriminates against 
such utility by imposing burdens or 
restrictions not imposed upon other 
utilities similarly situated. South, 
etc., Alabama R. Co. v. Alabama R. 
Commn., 171 Fed. 225. 

72. Ala.—Alabama, Power Co. v. 
Alabama Public Serv. Commn., 214 
Ala. 164, 107 S 71; State v. Western 
Union Tel. Co., 208 Ala. 228, 94 S 466. 

Ark.——Camden v. Arkansas Light, 
etc., Co., 145 Ark. 205, 224 SW 444 
(semble). 

Cal.—California Adjustment Co. y- 
Atchison, etc., R.,Co., 179 Cal. 140, 175 
P 682, 13 ALR 274. 

Conn.—State v. Darazzo, 97 Conn. 
728, 118 A 81. 

Fla.—State v. Jacksonville Termi- 
nal Co., 90 Fla. 721, 106 S 576; State 
v. Atlantic Coast Line R. Co., a Fla. 
366, 81 S 498; State v. Florida, etc., 
Re Co., 69 Fla. 165, 67 S 906; State v-. 
Florida East Coast R. Co., 65 Fla. 424, 
62 S 591; State v. Florida East Coast 
R. Co., 58 Fla. 524, 50 S 425. 

Ga.—State R. Commn. y. Louisviile, 
ete., R: Co., 140 Ga: 817%, 80 SE 327; 
LRA1915B 902, AnnCasi915A 1018. 

Minn.—State v. Great Northern R. 
Co.. 135 Minn. 19, 159 NW 1089; State 
v. Great Northern R. Co., 130 Minn. 
57, 153 NW 247, AnnCas1917B 1201. 

N. Y.—Peo. v. McCall, 219 N. Y. 84, 
113 NE 795, AnnCas1916E 1042. 

Okl.—St. ‘Louis, etc., R. Co. v. State, 
118 Okl. 89, 246 Pp 876, 47 se 106. 

Wash.—Northern Pac. Co 
State R. Commn., 58 Wash. 60. 108 P 
938, 28 LRANS 1021. 

W. Va.—Huntington v. Public Serv. 
Commn., 101 W. Va. 378, 133 SE 144; 
United Fuel Gas Co. v. Public Sery. 
Commn., 73 W. Va. 571, 80 SE 981. 

[a] WUWnconstitutionality of statute 
under which commission proceeds.— 
Where the statute under which the 
commission proceeds is unconstitu- 
tional, an order made by it is invalid. 
State v. Western Union Tel. Co., 208 
Ala. 228, 94 S 466. 


73. Illinois Commerce Commn. vy. 
Omphehent Tp., 326 Tl. 65,,156 NE 
tree Farmers’ Loan, ete., Co. v. 


Stone, 20 Fed. 270; Louisville, etc., R. 
Co. v. Tennessee R. Commission, 19 
Fed. 679. 

75. wilde S.—Cambridge Electric 
Light Co. v. Atwill, 25 F. (2d) 485. 

«ia.—State v. Atlantic Coast Line 
RCo: abla L020 Sweats 

Minn.—Abrahamson v. Canadian 
Northern R. Co., 177 Minn. 136, 225 
NW 94; State v. Great Northern R. 
Co 135 Minn. 19, 159 NW 1089; State 
v. Great Northern EAC Oo 130 Minn. 
57, 153 NW 247, AnnCasi19i7B 1201. 

N. Y¥.—Peo. v. McCall, 219 N. Y. 84, 
113 NE 795, AnnCasi916H 1042. 

W. Va.—Huntington v. Public Serv. 
Commn., 101 W. Va. 378, 133 SEH 144; 
United Fuel Gas Co. v. gone Serv. 
Commn., 73 W. Va. 571, 80 SE 931. 

[a] Failure to consider municipal 
ordinance.—Where the commission or- 
dered a railroad to construct a wooden 
station building, a failing to consider 
a municipal ordinance requiring build- 
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or fact,’® and contrary to, or not supported by, the 
evidence,’?7 or when it is beyond the powers confer- 
and the invalidity is 
not avoided by making the order, in terms, only for 
All regulations included 
in, and inseparably forming a part of, an invalid 
order are bad, even though standing alone they would 


red upon the commission ;*® 


an experimental period.*® 


be lawful and proper.7°”% 


Time of making. A statute providing that the 
commission shall determine matters before it within 
a specified time after their submission is merely di- 
rectory,®® and does not invalidate an order made 


after the expiration of such time.®+ 


Orders individually proper but collectively unrea- 
Where two or more orders made by the 
commission, when considered separately and alone, 
are each valid, but when considered collectively and 
together are oppressive and unreasonable, both or 
all such orders must fall, and the court cannot select 


sonable. 


which shall stand.®? 


[§ 118] f. Operation and Effect. 
public utility commission, being administrative and 


ings in the area including the pro- 
posed station to be made of fireproof 
material, the order cannot be_en- 
forced. State v. Atlantic Coast Line 
R: Co., 71 Fla. 102, 70 S 942. 

76. Cambridge Piece Light Co. 
v. Atwill, 25 F. (2d) 4 

77. U. Goaneea none: De: Re Cohuvz 
* Washington Dept. of Pub. Works, 268 
U.S. 39, 45 SCt 42, 69 L. ed. 836 [rev 
125 Wash. 584, 217 P 507]. 

Fla.—State v. Jacksonville Termi- 
nal Co., 90 Fla. 721, 106 S 576; State 
v. Atlantic Coast Line R. Co., 77 Fla. 
366, 81 S 498; State v. Florida, etc., 
R. Co., 69 Fla. 165, 67 S 906. 

Ida.—Oregon Short Line R. Co. v. 
Seaee Public Utilities Commn., 276 P 


Ill.—Brotherhood Locomotive Fire- 
man, etc., v. New York Cent. R- Co., 
171 NE 148; Sidney v. Wabash R. Co., 
333 Dll. 126, 164 NE 201; Illinois Com- 
merce Commn. v. Chicago, etc., R. Co., 


332 Ill. 243, 1683 NE 664; Commerce 
Commn. v. Cleveland, ete., R. Co., 320 
Tl” 214, 150 NE 67385: Commerce 
Commn. v. Cleveland, etc., R. Co., 309 
Ill. 165, 140 NE 868. 
Minn.—Abrahamson v. Canadian 


177 Minn. 136, 225 
NW 94; State v. Great Northern R. 
Co., 1385 Minn. 19, 159 NW 1089; State 
Vv. Great Northern R. Co., 130 Minn. Bias 
153 NW 247, AnnCas1917B 1201. 

Mo.—State v. Public Serv. Commn., 
298 Mo. 524, 252 SW 446. 

N. M.—Woody v. Denver, etc., R. 
Co., 17 N. M. 686, 182 P 250, 47 LRA 
NS 974. 

N. Y.—Peo. v. McCall, 219 N. Y. 84, 
113 NE 795, AnnCas1916E 1042. 

Okl1.—Chicago, etc., R. Co. v. State, 
ae ORM 175).245 P 656; Chicago, etce., 

Co. v. State, 83 Okl. 161, 201 P 260; 
aE Louis, etc.,. R. Co. v. State, 28 Ok. 
ote, 21d P 396, 114 P 1096; Atchison, 
ete., -R. Cortv.’ State, 27) (OkI.- 820,) 127 
P 330; St. Louis, etc., R. Co. v. Newell, 
25 Okl. 502, 106 P 818; Chicago, etc., 
R. Co. v. State, 24 Okl. 370, 103 P 617, 
24-LRANS 393. 

Pa.—Franklin =v. Public Serv. 
Commn., 73 Pa. Super. 294; Toth v. 
Public Serv. Commn., 73 Pa. Super. 
217; Ramsey v. Public Serv. Commn., 
78 Pa. Super.) 215) (Smith! 'v. Public 
Serv. Commn., 73 Pa. Super. 209. 

W. Va.—Huntington v. Public Serv, 
Commn., 101 W. Va. 378, 133 SE 144; 
Pittsburgh, ete, Gas Co. v. Public 
Sery. Commn., 101 W. Va. 63, 132 SE 
497; United Fuel Gas Co. v. Public 
Serv. Commn., 73 W. Va. 571, 80 SE 
931 

78. U. S.—Alton Water Co. v. Illi- 
nois Commerce Commn., 279 Fed. 869; 
Mobile, etc., R. Co. v. Sessions, 28 Fed. 


Northern R. Co., 
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not judicial,8* operates prospectively,** and takes 
effect only from the time prescribed therefor,*® 
which, unless otherwise provided by statute,°® may _ 
be fixed by the commission in its diseretion.’? 
der some statutes the effectiveness of an order may 
be suspended or postponed by the commission pending 
an application for a rehearing or modification there- 


Un- 


of,88 and even, it has been held, while an appeal or 


judicial review thereof is pending.®® 
tion of a matter on its merits amounts to the denial 
of a motion to dismiss.?°? 

Legislative force. 


A determina- 


The orders of the commission, 


duly made in the exercise of the authority conferred 


upon it, have the force and effect of legislative acts, 
as to the parties to the respective proceedings in 
which such orders are made;°+ and, in so far as an 
order of the commission conflicts with any municipal 
ordinance in relation to matters over which the com- 
mission has jurisdiction, the order of the commis- 


sion supersedes and sets aside the provisions of such 


ordinaneée.?? 
Duty to obey. 


An order of a 


592. 

Ala.—Alabama Power Co. v. Ala- 
bama Public Serv. Commn., 214 Ala. 
164, 107 S 71; Alabama Great South- 
ern, etc., R. Co. v. Alabama Public 
Serv. Commn., 210 Ala. 151, 97 S 226; 
State v. Western Union Tel. Co., 208 
Ala. 228, 94 S 466; Alabama Public 


Serv. Commn. v. Louisville, etc., R. 
Co., 206 Ala. 526, 89 a. 524. 
Gal.— Richardson State R. 


Commn:, 191) Cals 76; 518 P 418. 

Fla.—State v. Jacksonville Termi- 
nal Co., 90 Fla. 721, 106 S 576. 

Ind.-New York Cent. R. Co. v. 
State Public Serv. Commn., 71 Ind. 
627, 134 NE 282. 

Ky. —Louisvil'e, etc., R. Co. v. Com., 
190 Ky. 78, 226 Sw 113. 

Me.—S. D. Warren Co. v. Maine 
Cent. R. Co.; 126 Me. 23,135 A 526: 

Minn.—State v. Great Northern R. 
Co., 1380 Minn. 57, 153 NW 247, AnnCas 
1917B 1201. 

N. J.—Passaie Cons. Water Co. v. 
Public ge Comrs., (Sup.) 139 A 


324 [aff 104 N. J. L. 666 mem, 141 A 
921 mem]. 
N. Y.—Peo. v. McCall, 219 N. Y. 84, 


113 NE 795, AnnCas1916E 1042; Hud 
son Valley R. Co. v. -United Transp. 
Co., 127 Misc. 841, 217 NYS.614. 

W. Va.—Huntington v. Publie Serv. 
Commn., 101 W. Va. 378, 133 SE 144; 
United Fuel Gas Co. v. Public Serv. 
Commn., 73 W. Va. 571, 80 SH 9381. 

Eng.—Reg. v. Railway Comrs., 22 
Q. B. D. 642. 

Decision declaring individual 
or corporation a public utility, when 
it is not a public utility, is void as 
beyond the jurisdiction of the com- 
mission. Richardson vy. State R. 
Commn., 191 Cal. 716, 218 P 418. 

ly of commission see supra §§ 

79. Northern Pac. R. Co. v. Wash- 
ington Dept. of Public Works, 268 U. 
S. 39, 45 SCt 412, 69 L. ed. 836 [rev 
125 Wash. 584, 217 P 507]. 

794%. Great Falls Gas Co. v. Mon- 
Sone Public Serv. Commn., 39 F. (2d) 


80. Mt. Konocti Light, etec., Co. v. 
Thelen, 170 Cal. 468, 150 P 359. 

81. Mt. Konocti Light, etc., Co. Vv. 
Thelen, supra. 

82. State R. Commn. v. St. Louis, 
R. Co., 195 Ala. 527, 70 S 645. 


83. See supra § 114. 
84. Marty v. Kansas City Light, 
etc., Co., 308 Mo. 233, 259 SW 793° 


Greensburg v. State Public Serv. 

Commn., 268 Pa. 1 AOA 7b OM aft: 

73 Pa. Super. 75]. 
85. Lehigh, ete., R. Co. v: Public 
Serv. Commn., 277 Pa. 493, 121 A 205. 
86. See statutory provisions. 


A proper order of the commission 


[a] Statute inapplicable to wpro- 
ceedings initiated by utility.—A stat- 
ute providing that the oraers of the 
commission shall not take effect until 
twenty days after service thereof up- 
on the utility applies only to proceed- 
ings begun by a complaint made 
against a public utility, and has no 
application to an order made in a pro- 
ceeding which the publie utility itself 
initiated. Clemmons vy. State R. 
Commn., 173 Cal. 254, 159 P 713. 


87. Clemmons y. State R. Commn., 
supra. 
moe Chicago, etc., R. Co. v. State 


Commn., 175 Ind. 630, 95 NE 364. 
_Modifeation of orders see infra § 


Rehearing see infra § 125. 

89. Consumers’ Gas Co. v. State 
Corp. Commn., (Okl.) 219 P 126. 

90. Roselle Park v. Public Utility 
Comrs., (N. J. Sup.) 144 A 623. 

91. U. S.—Alton Water Co. v. Illi- 
nois Commerce Commn., 279 Fed. 869. 
See Arkadelphia Milling Co. St. 
Louis Southwestern R. Co., 249 ‘bp. Ss. 
134, 39 SCt 237, 63 L. ed.. 517 (holding 
that orders of the commission are 
“state laws’ within the meaning of 
the statute permitting appeals to the 
Supreme court where a state law is 
claimed to be unconstitutional). 

Ill.— Chicago, etc., R. Co. v. Peo., 136 
LS ABE 2. 

Okl.—Shaffer Oil, ete., Co. v. Creek 
ae Gas Co., 114 Okl. 258, 246 P 


Pa.—Com. v. Washington Tp.:, 
Pah Dist "& Cowesie 
Tex.—West Texas Compress, etc., 


Co. v. Panhandle, etc., R. Co., (Commn. 
A.) 15 SW (2a) 558 [aff (Civ. A.) 7 
SW (2d) 597]; Missouri-Kansas R. 
Co. v. State R. Commn., (Civ. A.) %3 
SW (2d) 489 [aff (Commn. A.) 13 SW 
(2d) 679]. 

See Underhill v. Canadian Northern 
R. Co., 25 Man. 254, 22 DomLR 279, 18 
CanRCas 313, 8 WestWkly 271 (hold- 
ing that, under Railway Act c 57 § 31, 
providing that any order, when pub- 
lished, shall have the effect of a stat- 
ute and courts shail take judicial no- 
tice thereof, the publication is not a 
prerequisite to the legislative effec- 
tiveness of the order). 

[a] Approval of court unnecessa- 
ry.—An order of the court of indus- 
trial relations takes effect in the man- 
ner prescribed by law, and does not 
require the approval of the supreme 
court before becoming effective and 
binding. Court of Industrial Rela- 
tions v. Charles Wolff Packing Co., 109 
Kan. 629, 201 P 418. 

92. Central Illinois Publie Serv. 
Co. v. Sullivan, 215 Ill. A. 494 [rev on 


a ee > 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 118-122] 


‘should be obeyed by one subject thereto,®* who vio- 


lates it at his peril,®?* and it has been said that even 
an invalid or ineffectual order should not be vio- 
lated without applying to the commission for a 
change or modification thereof;®® but there is au- 
thority for the view that, if the commission was with- 
out jurisdiction in the premises, one affected by its 
order is at liberty to ignore it until it is attempted 
to be enforced.°® <A specific order directed against 
a particular utility imposes upon another utility no 
duty to comply with it.®? 

Official interpretation. An interpretation official- 
ly placed by the commission on an order or rule 
adopted by it becomes a part thereof.?§ 

Manner of compliance. When the manner of obey- 
ing an order is in question, it will be presumed that 
it is being properly obeyed in the opinion of the com- 
mission if no steps are taken by the latter to enforce 
a different method of compliance.®® 

Not stare decisis. An order of the commission is 
not within the doctrine of stare decisis.* 

[§ 119] g. Amendment and Modification. An or- 
der of a public utility commission is made without 
prejudice as to what may thereafter be shown upon 
a fuller investigation or actual test,? and it may be 
changed by the commission at any time as conditions 
may warrant,® particularly where it is expressly sub- 
ject to revocation:* Moreover, unless otherwise pro- 
vided by statute, the commission may, either upon 
its own motion or at the request of a party, correct 
or amend any order made by it, without notice or 
hearing, so long as the proceeding is pending before 
it or remains within its control, where no injury 
can result to the parties by reason of such correc- 
tion or amendment,® or where the matters corrected 
or amended were embraced within the evidence taken 
other grounds 294 Ill. 101, 128 NE 
326). Central 

Modification of rates fixed by fran-| Assoc. v. 
chise ordinance see supra & : 149, 168 NE 890. 

93. Louisville, ete., R. Co. v. Rail- 4. 
road Comrs., 63 Fla. 491, 58 S 5438, 44 
LRANS 189; State v. Florida East 
Coast R. Co., 58 Fla. 524, 50 S 425. 


94. State v. Florida Hast Coast R. 
Co., supra. 


fining Co., 

66 L. 

857]. 
5. 


PUBLIC UTILITIES 


take as to the law has been made. 
Northwest Business Men’s 
Commerce Commn., 


Pierce Oil Corp. v. Phcenix Re- 
255 U. S. 125, 42 SCt 440. 
ed. 855 [aff 79 Okl. 


Royalton v. Central Vermont R. 


[51 C.J.] 65 


at the original hearing;? and its power so to do is 
not restricted as to time by the rules applicable to 
courts. An amendment or modification may be 
made only by a formal order duly promulgated.® 
When properly made, an amendment correcting or 
eliminating an erroneous or unauthorized portion of 
a former order cures the defect.1° In the absence 
of any additional evidence or a change in conditions, 
however, the commission has no power to reopen a 
proceeding and modify or set aside an order there- 
tofore made by it where the matter has passed out 
of its control,!t nor where the time for an appeal 
from such order has expired and the bar of the stat- 
ute of limitations has run against a claim presented 
in such proceeding,!? nor where the order was made 
in pursuance of an agreement entered into by the 
parties to the proceeding.1? 

[§ 120] h. Entry Nune Pro Tunc. An order in- 
advertently or by mistake omitted from the records 
of a public utility commission may be directed by it 
to be entered nune pro tune on satisfactory proof of 
its rendition,'? provided no intervening rights will 
be prejudiced by such entry.1® 

[§ 121] i. Notice of Making or Rendition.‘® Un- 
der some statutes parties to the proceedings before a 
publie utility commission are entitled to notification 
of its order or action therein;!7 but one who, al- 
though filing a protest against the granting of the 
relief asked by complainant in such proceedings, 
does not intervene therein or become a party thereto 
is not entitled to any such notice.1§ 

[§ 122] j. Presumptions of Regularity and Va- 
lidity; Burden of Proof. It is the general rule, de- 
clared in most jurisdictions by constitution or stat- 
ute,+® that orders and regulations made by a pub- 
lic utility commission will prima facie be presumed, 

[a] Where proceeding to enforce 
order has been commenced, it is para- 
mount to the authority of the commis- 
sion and in law operates to take the 
matter embraced in the order out of 
the jurisdiction of the commission, 
and to transfer it to the jurisdiction 


of the” court, and accordingly the 
commission is without authority to 


337 Ill. 


36, 190 P 


eit: for violation see infra, §§ 
95. Louisville, ete., R. Co. v. Rail- 
road Comrs., 63 Fla. 491, 58 S 543, 44 
LRANS 189; State v. Florida East 
Coast R. Co., 58 Fla. 524, 50 S 425. 
Validity of order see supra § 117. 
96. Peo. v. Loveland, 76 Colo. 188, 
230 P 399. 
97. Winchester, etc, R. 
Com., 106 Va. 264, 55 SE 692. 
98. West Texas ORAL ess, etc., Co. 
v. Panhandle, ete, R. Co., (Tex. 
Commn. A.) 15 SW (2a) 558 [aft (Civ. 
A.) 7 SW (2d) 597}. 
99. Chillicothe Electric R., oz Co. 
v. Norfolk, ete., R. Co., 5 Oh. A. 151. 
1. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586. 


Cosmaye 


2. Marty v. Kansas City Light, 
ete., Co., 303 Mo. 233, 259 SW 793. 
3. Central Northwest Business 


Men’s Assoc. v. Commerce Commn., 
337 Ill. 149, 168 NE 890; Scranton Vv. 
Public Serv. Commn., 73 Pa. Super. 
192 [aff 268 Pa. 192, 110 A Catala 

[a] Modification or rescission 
must be justified.—Before the com- 
mission can lawfully modify or re- 
scind an order theretofore made by it, 
it must find that the facts upon which 


the original order was based were er- 


roneous, or that since the entry there- 
of conditions have changed to such an 
extent that the material facts and 
conditions are different, or that a mis- 


[51 C. J.—5] 


Co., 100 Vt. 448, 138 A 782; Rutland 
R., etc., Co. v. West Rutland, 98 Vt. 
385, 127 A 882; Reynolds v. Alexan- 
dria Motor Bus Line, 141 Va. 2138, 126 
SE 201. And see cases infra notes 


= U6 

[a] Where appeal from order has 
been dismissed because taken too late, 
the commission has authority to 
amend its order to conform to the 
facts. Royalton v. Central Vermont 
R. Co., 100 Vt. 448, 138 A 782. 

6. State v. Seaboard Air Line R. 
Co. 98) Mas 1045 Tit S 393° 

[a] Change of form only.— Where 
an order of the commission is amend- 
ed by changing it from a joint to a 
several order, and the change amount- 
ed to one of form only, so that neither 
party will suffer any hardship nor 
will its burden be enlarged thereby, 
no objection can be made on the 
ground that such change was made 
without notice and hearing. State v. 
Seaboard Air Line R. Co., 98 Fla. 104, 
ITS sol 

7. State v. Seaboard Air Line R. 
Co., supra. 

8. Reynolds v. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SH 201. 

9. Peo. v. Dempsey, 180 App. Div. 
765, 167 NYS 810 [aff 224 N. Y. 140, 


120 NE 145]. 

10. Venner  v. Public Utilities 
Commn., 302 Ill. 232, 1384 NE 17. 

11. Rutland RS ‘etc., Co. v. West 
Rutland, 98 Vt. 385, 137 A 882. 


consider an application of a party for 
a modification thereof or to relieve 
him from compliance with the order. 
Rutland R., etc., Co. v. West Rutland, 
S8UVteos Dy "127 A 882. 

12. Northern Pac. R. Co. v. Depart- 
ment of Public Works, 122 Wash. 673, 
211 P 876 [superseding 207 P 686]. 

13. State v. Marshall, 98 Oh. St. 
467, 121 NE 700. 

14. Helle v. State Public Utilities 
Commn., 118 Oh. St. 434, 161 NE 282. 

15. Helle v. State Public Utilities 
Commn., supra. 

16. Publication of rate schedules 
See supra § 93. 

17. See statutory provisions. 

{a] In California, under Pub. Util- 
ities Act § 61, requiring a certified 
copy of the order of the commission 
to be served upon the corporation or 
person complained of, such service is 
essential to a prosecution for disobe- 
dience of the order. Peo. v. Hadley, 
66 Cal. A. 370, 226 P 836. 

[b] In Pennsylvania, in view of 
Acts July 26,. 1913, (Pamph. L. p 
1374), the parties are entitled to no- 
tice of findings and determinations of 
the commission as well as of orders 
made by it. Consumers’ Electric Co. 
v. Public Serv. Commn., 24 Pa. Dist. 
874, 42 Pa. Co. 603. 

18. Wilkes-Barre Co. v. Public 
Serv. Commn., 70 Pa. Super. 464. 

19. See constitutional and statu- 
tory provisions. 
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in any proceeding wherein they are attacked, to be 
reasonable, valid, and proper,?° and regularly made 
Such presumption, 
is not conclusive, and may 


and adopted.” 
been said to be strong,?? 


20. -U; S.—Cambridge Electric 
Light Co. v. Atwill, 25 F. (2d) 485; 
Georgia R., etc., Co. v. Georgia R. 
Commn., 278 Fed. 242 [aff 262 U. S. 
625, 43 SCt 680, 67 L. ed. 1144]; South- 
ern Pac. Co. v. California R. Commn., 
193 Fed. 699. But see Wichita R., etc., 
Co. v. Kansas Public Utilities Commn., 
260 U. S. 48, 43 SCt 51,-67 L. ed. 124 
[rev 268 Fed. 37] (hoiding that, where 
an order fixing rates does not find 
that such rates are reasonable, the 
presumption of their reasonableness 
does not obtain). 

Ala.—Alabama Power Co. v. Ala- 
bama Public Serv. Commn., 214 Ala. 
164, 107 S 71; Alabama Great South- 
ern R. Co. v. Alabama Publie Serv. 
Commn., 210 Ala. 151, 97 S 226; State 
R. Commn. vy. St. Louis, ete., R. Co., 
L957 sAlal= 527,70: S.n6455° States IR. 
Commn. v. Alabama Great Southern R. 


Co., 185 Ala. 354, 64 S 18, LRA1915D- 


98; Railroad Commn. v. Northern AI- 
abama R. Co., 182 Ala. 357, 62 S 749. 
Ark.—St. Louis-San Francisco R. 
Co. v. Norris, 178 Ark. 940, 12 SW 
C2a) 915; St Louis, “ete, (R., Co. vy. 
State. 99 Ark. 1,136 SW 938. 
Colo.—Chicago, ete., R. Co. v. Pub- 
EST RRLY oe Commn., 68 Colo. 475, 190 


Fla.—State Vv. Seaboard Air Line R. 
Co., 89 Fla. 419, 104 S 602, 39 ALR 
1362; Atlantic Coast Line R. Co. v. 
State, 94 Fla. 120, 113 S 665, 114 S 
456; State v. Jacksonville Ferminal 
Co., 90. Fla. 721, 106 S576; State v. 
Florida East Coast R. Co., 69 Fla. 165, 
67 S 906; State v. Florida East Coast 
R.'Co., 67 Fla.383, 64 S 443; State v. 
Atlantic. Coast..Line R. Co., 67 Fla. 
441, 68 S729; State v. Florida East 
Coast (Ris Oo 64 Flat: 129159) S88 be 
State v. Louisville, ete., R. Co., 63 Fla. 
274, 57 S 673; College Arms Hotel Co. 
v. Atlantic Coast Line R. Co., 61 Fla. 
550, 54 S 459; State v. Florida East 
Coast.4.R.. Co., 58 Fla. 524,50 S 425; 
State v. Florida East Coast R. Co., 57 
Fla. 522, 49 S 43. 

Ga.—Atlanta v. Georgia, R. ete., Cor 
149 Ga. 411, 100 SE 442; Southern R. 
Co. vy. Atlanta Stove Works, 128 Ga. 
207, 57 SE 429. tf 

Ill.—Commerce Commn. y. Cleve- 
land, etc., R. Co., 309 Ill. 165, 140 NE 
868; State Public Utilities Commn. v. 
Springfield Gas, etc., Co., 291 Ill. 209, 
125 NE 891; State Public Utilities 
Commn. v. Chicago, ete., R. Co.,-.287 
Ill. 412, 122 NE 803. See Palmyra Tel. 
Co. v. Modesto Tel. Co., 336 Ill. 158, 
167 NE 860 (holding that the court 
must accord to decisions of the com- 
mission the strength due to the judg- 
ment of a tribunal appointed by law 
and informed by experience). 

Kan.—State v. Southwestern Bell 
Tek (Co. 115) Kan. 236,5223 P2771. 

La.—Texas, etc., R. Co. v. State R. 
Commn., 127 La. 387, 53 S 660. 

Me.—Kennebunk, ete., Water Dist. 
v. Wells, 147 A 188; Hamilton v. Car- 
ibou Water, etc., Co., 121 Me, 422, 117 
A, 582. ‘ 

Mich.—Detroit, etc., R. Co. v. Mich- 
igan R/ Commn., 171°Mich. 335, 137 
NW 329; Michigan Cént. R. Co. v. 
Michigan R. Commn., 160 Mich. 355, 
125 NW 549; Michigan Cent. R. Co. v. 
Wayne Cir. Judge, 156 Mich. 459, 120 
NW..1073. 

Minn.—Abrahamson vy. Canadian 
Northern R. Co., 177 Minn: 136, 225 
NW 94; State v. Great Northern R. 
Co., 123 Minn. 4638, 144 NW 155. 

Mo.—State v. Public Serv. Commn., 
298 Mo. 303, 249 SW 955; State Vv. 
Public Serv. Commn., 233 SW 425 [rev 
on other grounds 262. U.S. 276, 43 SCt 
544, 67 L. ed. 981, 31 ALR 807]. 

Mont.—Chicago, ete., R. Co. v. Rail- 
road Comrs., 76 Mont. 305, 247 P 162: 
State v. Lewis, etc., County First Ju- 


NES ea eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Southern R. Co. v. Com., 


PUBLIC UTILITIES 


although it has 
satisfactory.?° 


53 Mont. 229, 163 P 


Nebr.—Chicago, ete., R. Co. v. Ne- 
braska State R. Commn., 85 Nebr. 818, 
ree NW 477, 26 LRANS "444, 

Y.—Peo. v. Public Serv. Commn., 
200. ‘App. Div. 268, 193 NYS 186. 

N. C.—Corporation Commn. v. Hen- 

derson Water Co., 190 N. C. 70, 128 


dicial Distwct, 
ai Bi 


SE 465 

Okl.—Bryan v. State, 133 Okl. 213, 
271 P 1020; Kansas, etc., si COuu iV. 
State, 127 Okl. 240, 260 P 468; Chica- 


£0, etc., RCo: va State, 123.OK); 317 
251 P 1044; Bromide Crushed Rock 
Co. v. Dolese Bros. Co., 121 Okl. 40, 
247 P 74; St. Louis-San Francisco R. 
Co. v. State, 115 Okl. 152, 242 P 248; 
Western Ok'ahoma Gas, etc., Co. v. 
State, 113 Okl. 126, 239 P 588; Mid- 
land Valley R. Co. v. State, 107 Okl. 
234, 232 P 113: Muskogee Gas, etc., 
Co. -v. State,’ 102) OK 4,72259 Patil; 
Oklahoma Gas, ete.. Co. v. State, 102 
Okl. 3, 225 P 710; Muskogee Gas, etc., 
Co. v. State, 86 Okl.. 58, 206 P 242; 
Atchison, ete., R. Co. v. State, 82 Okl. 
288, 200 P 232; St. Louis-San Fran- 
cisco R. Co. v. State, 81 Okl. 298, 198 
P 73; Tulsa St. R. Co. v. Oklahoma 
ee Re Cone OKT eV O2spl Saale 

S. Express Co. v. State, 47 Okl. pee? 
reo P 178; St.) Louis, etc., Feaneos 
State Travelers’ Corp., 47 OKl. 374, 148 
P 166; Atchison, etce., R. Co. v. Levick, 
38 OKI. 746, 134 P 874; St. Louis, ete., 
R.. Co... Vv. "Miller, 31° Oki? 80d, 123 (P 
1047; Missouri, ete., R. Co. v. State, 
28 Okl. 610, 115 P 770; Atchison, etc., 
R. Co. v. State, 28 Okl. 476, 114 P 721; 
Kansas City, etc., R. Co. v. State, 25 
Okl. 715, 107 P 912; Chicago, etc., R. 
Co. -ve State. 22 OKI14370;, "103" P 617, 
24 LRANS 393; Missouri, etc., R. Co. 
v. State, 24 Okl. 331, 103 P 613: Atchi- 
son, etc., R. Go. v. State, 23 Okl. 510, 
10b°*P 262" Atchison, €tel "RIC ou Ww, 
Shee 23 Okl. 210, 100 P11, 21 LRANS 

8. 

Pa.— Penn Public Serv. 
Public Serv. Commn., 88 Pa. Super. 
369; Andrews v. Public Serv. Commn., 
88 Pa. Super. 369; Lehigh, ete., R. Co. 
v. Public Serv. Commn., 79 Pa. Super. 
540 faff 277 Pa. 493, 121 A 2051; V. & 
S. Bottle Co. v. Public Serv. Commn., 
70 Pa. Super. 308. 

S. D.—Nedved v. Chicago, etec., R. 
Co., 36 S. D. 1, 153 NW 886. 

Tex.—State v. St. Louis Southwest- 
ern R. Co. (Civ. A.) 165 SW 491. 

Va.—Petersburg, etc. R. Co. v. 
Com., 146 SE 292; Norfolk, etc., R. Co. 
v. Com., 148-Va. 630, 1389 SE 281; 
128 Va. 176, 
105 SE 65; Norfolk, ete., R. Co. v. 
pa oretate R:' Co;, 114° Va. 789, 76"SE 


Corp. v. 


Wash.—State v. State Public Serv. 
Commn., 81 Wash. 275, 142 P 684; 
State v. State R. Commn., 60 Wash. 
218, 110 P1075. 

Man.—Re Canadian Northern R. Co., 
20 Man. 113, 15 WestLR 694. 

But. see Public Service Gas Co. v. 
Public Utility Comrs., 84 N. J. L. 463, 
87 A 651 [aff 87 N. J. L. 581, 92 A 606, 
94 A 634, 95 A 1079, LRA1917B 930 
(app dism 242 U. S. 666 mem, 667 
mem, 37 SCt 2483 mem, 61 L. ed. 552 
mem) ] (holding that the presumption 
in favor of the acts of a judicial tri- 
bunal does not apply with the same 
force to the commission, and that if 
there is any presumption in favor of 
the order of the commission it de- 
pends upon the strength of the rea- 
soning by which it is supported). 

Cross references: 

J uates elien not presumed see supra 
Presumption of: 

Correctness of findings of fact see 
supra § 112. 


be rebutted by evidence;?* but the quantum of proof - 
required to overcome it is more than a mere pre- 
ponderance,?* and the evidence must be clear and 


Presumption of—Continued: 

Reasonableness of rates fixed by 

public authority see supra § 60. 
Validity of order: 
Generally see supra § 117. ; 
To be considered notwithstanding 
prima facie presumption see su- 
pra §§ 138, 161 

21. Northern Indiana, etc., Tel., 
ete., Co. v. Peoples Mut. Tel. Co., 184 
Ind. 267, 119 NE 212; Gregg v. Laird, 
L220 Md ae A Ta 

22. Pittsburgh, etc., R. Co. v. State 
R. Commn., 171 Ind. 189, 86 NE 328; 
Atchison, ete., PR AOOr Ve State, 23 Okl. 
210, 100 Pp 11, 21 LRANS 908. 

23. Atlanta v. Georgia R., etc., Co., 
149 Ga. 411, 100 SE 442; Pittsburgh, 
ete., R. Co. v. State R. Commn., 171 
Ind. 189, 86 NE 328: State v. Lewis. 
etc., County First Judicial Dist. Ct., 53 
Mont. 229, 163 P ‘11559 Chicago, ete., 
R. Co. v. State, 123 Okl. 31, 251 P 1044; 
Bromide Crushed Rock Co. v. Dolese 
Bros. Co., 121 Okl. 40, 247 PB 74; Atchi- 
son, etce., R. Co. v. State, 23 Ok. 210, 
100 P 11, 21 LRANS 908. 

24. Vicksburg, ete., R. Co. v. State 
R. Commn., 153 La. 983, 96 S 832; 
Chicago, etc., R. Co. v. Nebraska State 
R. Commn., 85 Nebr. 818, 124 NW 477, 
26 LRANS 444; Oshkosh Water Works 
Co. v. Railroad Commn., 161 Wis. 122, 
1lo2 NW 859, LRA1916F 592. 

25. Ala.—Alabama Power Co. v. 
Alabama Public Serv. Commn., 214 
Ala. 164, 107 S 71. 

D. C.—Potomac Electric Power Co. 
v. District of Columbia Public Util- 
ities Commn., 51 App. 77, 276 Fed. 327 
[app dism 261 U. S. 428, 43 SCt 445, 
67 du. ed. 7301. 

Fla.—State v. Seaboard Air Line R. 
Go., 92 Fla. 1139, 111 S 281,°735. [cer- 
tiorari dism 275 U, S. 574 mem, 48 SCt 
17 mem, 72 L. ed. 434 mem]. 

Md.—Public Serv. Commn. v. Unit- 
ed R., etc., Co., 155 Md. 572, 142 A 870 
[app ‘dism 278 'U. S. 567, 49 SCt 19373 
L. ed. 510]. 

Mich.—Detroit, etce., R. Co. v. Mich- 
igan R..Commn., 171 Mich. 335, 137 
NW 329. 

Mo.—State v. Public Serv. Commn., 
10 SW (2d) 946; State v. Public Serv. 
Commn., 298 Mo. 3038, 249 SW 955. 

Nebr.—Chicago, ete., R. Co. v. Ne- 
braska State R. Commn., 85 Nebr. 818, 
124 NW 477, 26 LRANS 444. 

Okl.—Chicago, etc., R. Co. v. State, 
24 Okl. 370, 103 P 617, 24 LRANS 393; 
Atchison, etc., R. Co; -vVentate,, 23 OKI. 
210, 100 Pp ills 21 LRANS 908. 

Tex.—State R. Commn. v. Galveston 
Chamber of Commerce, 105 Tex. 101, 
145 SW 5738; Gulf, etc., Rep COMMS 
State R. Commn., 102 Tex. 338, 113 
SW 741, 116 Sw 795; St. Louis South- 
western R. Co. v. State (Commn. A.) 
255 SW 390 [rev (Civ. A.) 199 SW 
829]; San Antonio, ete, R. Co. vy. 
State R. Commn., (Civ. A.) 275 SW 
261; Pecos, ete,’ R. (Coc weaStatemhe 
Commn., (Civ. A.) 193 SW 770; State 
v. St. Louis Southwestern R. Co., (Civ. 
A.) 165 SW 491 

Va.—wNorfolk, ete, Rs Cov. inter? 
state R. Co., 114 Va. 789, 76 SE 940. 

W. Va.—Baltimore, etc., Re Comyn 
State Public Serv. Commn., 99 W. Va. 
670, 130 SE 181. 

Wis.—Oshkosh Water Works Co. v. 
Railroad Commn., 161 Wis. 122, 152 
NW 859, LRA1916F 692. 

But see Commerce Commn. y. Cleve- 
land, etc., R. Co., 309 Tll. 165, 140 NE 
868 (holding that Pub. Utilities Act 
§ 68, which provides that a decision 
of the commission shall not be set 
aside unless it clearly appears that 
the commission’s finding was against 
the manifest weight of the evidence, 
is unconstitutional as an attempt to 
prescribe a rule governing judicial 
actions and determinations, and as 


Ls, 


§§ 122-123] 


The burden of showing impropriety or illegality is 


upon the one asserting it.?° 
[§ 123] k. Conclusiveness.?? 


providing, in appeals from the com- 
mission’s orders, a different rule of 
decision from that which is applicable 
to other cases). 

26. U. S.—Cambridge Plectric 
Light Co. v. Atwill, 25 F. (2d) 485; 
Idaho Power Co. v. Thompson, 19 F. 
(2a) 547. 

Ala.—Alabama Power Co. v. Ala- 
bama Public Serv. Commn., 214 Ala. 
164,107 S 71. 

Ark.—St. Louis-San Francisco R. 
ae v. Norris, 178 Ark. 940, 12 SW (2d) 

Colo.—Colorado, ete., R. Co. v. State 
R. Commun., 54 Colo. 64, 129 P 506. 

Conn.—Stevens v. Connecticut Coe 
eo, Sonn. 36, 84 A 361, AnnCasi913D 

Fla.—State v. Florida Fast Coast R. 
Co., 69 Fla. 480, 68 S 729, LRA1918F 
272; College Arms Hotel Co. v. Atlan- 
ae Line \R. Co., 61 Fla. 550, 54 

59. 

Tll.— State Public Utilities Commn. 
v. Chicago, etc. R. Co., 287 ill. 412, 
122 NE 803; State Public Utilities 
Commun. v. Toledo,-ete., R. Co., 267 Ill. 
93, 107 NE 774. 

Ind.—Grand Trunk Western R. Co. 
v. State R. Commn., 40 Ind. A. 168, 81 
NE 524 [aff 221 U. S. 400, 31 SCt 537, 
55 L. ed. 786]. 

La.—Texas, etce., Co. v. State R. 
Commn., 127 La. Ser 53 S 660 

Mass.—Boston, etc., R. Co. v. New 
York Cent. R. Co., 255 Mass. 600, 153 
INE) 19). 

Mich.—Detroit, Ape R. Co. v. Michi- 
gan R. Commn., 171 Mich. Soy alley) 


NW 329; Michigan Cent. R. Co. Vv. 
Michigan R. Commn., 160 Mich. 355, 
125 NW 549. 


Minn.—Abrahamson v. Canadian 
Northern R. Co., 177 Minn. 136, 225 


NW 94; Schain v. Great Northern R. 
Gor; 137 Minn. 157, 162 NW 1079; Ja- 
cobson v. Wisconsin, ete! aR: Co., 71 


Minn. 519, 74 NW 893, 70 AmSR 358, 
40 LRA 389 [aff 179 U.S. 287, 21 sct 
115, 45 L. ed. 194]. 

Miss.—Mississippi R. Commn. v. 
Mobile, ete., R. Co., 115 Miss. 101, 75 
S 778, ‘“AnnCas1918B 828. 

Mo.—State v. Public Serv. Commn., 
10 SW (2d) 946; State v. Public Serv. 
Commn., 298 Mo. 3038, 249 SW 955; 
State v. Public Serv. Commn., 233 SW 


425 [rev on other heey 262 U.S. 
276, 43 SCt 544, 67 L. ed. 981, 31 ALR 
807 


Cee ete., R. Co. v. Ne- 
braska State R. Commn., 85 Nebr. 818, 
124 NW 477, 26 LRANS 444. 

N. Y.—Peo. v. Public Serv. Commn., 
200 App. Div. 268, 193 NYS 186. 

N. C.—-Corporation Commn. y. Hen- 
derson Water Co., 190 N. C. 70, 128 SEH 
465. 

Okl.—Bromide Crushed Rock Co. v. 
Dolese Bros. Co., 121 Okl. 40, 247 P 74; 
St. Louis-San Francisco Ri Con ty: 
State, 115 Okl. 152, 242 P 248; Shaffer 
Oil, etc., Co. v. Creek County Gas Co., 
114 Okl. "258, 246 P 630; Western Okla- 
homa Gas, ete., Co. v. State, 113 Okl. 
126, 239 P 588; 'U. S. Express Co. v. 
State, 47 ORF 656, 150 P 178; St. Lou- 
is, ete. Co. v: State Travelers’ 
Corp., 47 Sua 374, 148 P 166; Atchi- 
son, ete., R. Co: v. State, 28 Ok1. 476, 
114 P 721; Kansas City, etc., R. Co. v. 
State, 25 get G15, 4 LOT $12: Mis- 
souri, etc., Co. v. State, 24 Okl. Bel, 
103 P 613; Reeonison, ete., An @Ons We 


or 23 Okl. 210, 100 P 11, 21 LRANS 


Pa.—Penn Public Serv. Corp. v. 
Public Serv. Commn., 88 Pa. Super. 
369; Andrews v. Public Serv. Commn., 
88 Pa, Super. 306; Scranton vy. Public 


The making of an 
order by a public utility commission is not conelu- 
sive of its validity, in the sense that the latter may 
not be judicially inquired into or determined.?® 
Broadly speaking, however, such orders, when duly 
made within the scope of the commission’s authority, 


, 
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are final and binding upon all persons affected there- 


by,?® whether parties to the proceeding or not,?° ex- 


conelusive.*? 


Serv. Commn., 80 Pa. Super. 549; V. & 
S. Bottle Co. v. Public Serv. Comman., 
70 Pa. Super. 308; Mt. Union Borough 
v. Mt. Union Water Co., 63 Pa. Super. 
337 Late 256 Pa. 516, 100 A bed 

S. D.—State v. Chicago, Otc Rane Os, 
31S. D. 547, 141 NW 4738. 

Tex.—St. Louis Southwestern R. 
Co. v. State, (Commn. A.) 255 SW 390 
[rev (Civ. A.) 199 SW 829]; San An- 
tonio, ete., R. Co. v. State R. Commn., 
(Civ. A.) 275 SW 261; Angelina, etc., 
Ri Con Vasstate. RF Commn:, CCiva A.) 


212 SW 708; Pecos, etc., R. Co. v. 
erate R. Commn., (Civ. A.) 193 SW 


Va.—Louisville, ete., R. Co. v. Inter- 
state R. Co., 107 Va..225, 57 SE 654. 

W. Va.—Bluefield Tel. Co. v. State 
Public Serv. Commn., 102 W. Va. 296, 
135 SE 833. 

Wis.—Chicago, ete., R. Co. v. Rail- 
road Commn., 188 Wis. 232, 205 NW 
932; Menasha Woodenware Co. v. 
Railroad Commn., 167 Wis. 19, 166 
NW 435. 

See also cases infra this note. 

[a] Mode of supporting burden on 
appeal.—(1) On appeal from an order 
of “the commission, appellant may 
make the impropriety or illegality of 
the ordér appear by demonstrating 
that the facts found affirmatively 
show that the order is invalid or im- 
proper (St. Louis-San Francisco R. 
Co. v. State, 115 Ok]. 152, 242 P 248; 
U. S. Express Co. v. State, 47 OF may 
15) SP U7 Ss St. bonis, ete.,. a: 
State Travelers’ Corp., 47 OKl. 374° 148 
P 166; Kansas City, ete, R. Co. v. 
State) 25 Ok e715, 1Owe Si Niis= 
souri, etc., R. Co. v. State, 24 Okl. 331, 
103 P 6138), (2) or that the invalidity 
or impropriety thereof is shown by 
evidence in the record from which no 
finding has been made (St. Louis-San 
Francisco R. Co. v. State, supra; U.S. 
Express Co. v. State, supra; St. Louis, 
ete, Ra Coavi State Travelers’ Corp., 
supra; Kansas City, ete;0 Ry Colo vs 
State, supra; Missouri, ete., R. Co. v. 
State, supra) (3) or upon which incor- 
rect findings have been made (St. Lou- 
is-San Franciscce R. Co. v. State, su- 
nra; St. Louis, ete., R. Co. v. State 
Travelers’ Corp., supra; Kansas City, 
ete., R. Co. v. State, supra; Missouri, 
etess, RoatCo. 7 v.,.otate,. Supra); 104) nor 
that the order is not justified by the 
evidence (St. Louis-San Francisco R. 
Co. v. State, supra; U.S. Express Co. 
v. State, 47 Okl. 656, 150 P 178). (5) 
Appeal generally see infra §§ 127-144. 

Burden of proving reasonableness 
of rates generally see supra § 60. 
Aor ke Of findings of fact see supra § 

28. Idaho Power Co. v. Thompson, 
19 F. (2d) 547; State v. Jacksonville 
Terminal Co., 90 Fla. 721, 106 S 576; 
State Public Utilities Commn. v. Bar- 
tonville Bus Line, 290 Ill. 574, 125 NE 
373. See State v. Atlantic Coast Line 
R. Co., 64 Fla. 469, 60 S 186 (holding 
that, even though a statute makes the 
commission’s orders prima facie rea- 
sonable and just, they are subject to 
appropriate judicial review as to mat- 
ters not concluded by the exercise of 
administrative discretion); State v. 
Florida East Coast R. Co., 69 Fla. 165, 
67 S 906; State v. Louisville, etc., R. 
Wo.,, 62 Fila. 315, 57S 175 (both to same 
effect). 

Judicial determination of validity: 
By certiorari see infra § 144. 
In proceedings to: 

Enforce order or restrain enforce- 

ment see infra § 162. 

Set aside order see infra § 148. 

Upon appeal or review see infra § 140. 


cept as a review thereof by the courts is authorized 
by law;*1 and, in that sense, when the: time for an 
appeal has expired without any appeal having been 
taken or any review applied for,** such orders are 
Accordingly, an order cannot be col- 
laterally attacked,** except on the ground that it is 


29. Cal.—Ernsting v. U. S., 194 
CalsuiT1 2228) Pir. 

Kan.—-State v. Citizens’ Light, etc., 
Co.,,112 Kan. 482, 212 P 86. 

Me.—Hamilton v. Caribou Water, 
etc., Co, 121 Me. 422; 117 A 582: 

Oh.—Columbus v. State Public Util- 
ities Commn., 103 Oh. St. 79, 133 NE 
800 (per Marshall, C. J.). 

Pa. —Springfield’: Cons. Water Co. v. 
Philadelphia, 285 Pa. 172, 131 A 716; 
Penn Public. Serv. Corp. Vv. Public 
Serv. Commn., 88 Pa. Super. 369. 

[a] Rule applied.—Where a rate 
is established by the commission, a 
utility affected thereby .has no right 
to promulgate a rate of ils own nor 
to exact an additional charge until 
the established rate has been set aside 
by a court of competent jurisdiction. 
State v. Citizens’ Light, ete, Con nue 
Kan. 482, 212 P 86 

30. Springfield Cons. Water Co. Vv. 
Philadelphia, 285 Pa. 172, 131 A 716. 

31. Hamilton vy. Caribou Water, 
etc., Co., 121 Me. 422,117 A 582° 

32. Appeal from, ana review of, or- 
ing of commission see infra §§ 127— 


33. Marin Municipal Water Dist. v. 
North Coast Water Co., 178 Cal. 324, 
173 P 473; Southern Indiana R. Co. Vv. 
State R. Commn., 172 Ind. 113, 87 NE 
966; New York, etc., Co. v. New York 
Cent: Ro Co; .28) -ea: 2b dere compas wor 
New York, etec., Co. v. New York Cent. 
R. Co., 267 Pa. 64, 110 A 286; Great 
Northern R. Co. v. State Public Serv. 


Commn., 69 Wash. 579, 125 .P 948; 
State v. Great Northern R. Co., 68 
Wash. 257, 123 P 8. 

34. ‘U. S.—Batesville Tel. Co. v. 


Indiana Public Serv. Commn., 38 F. 
(2a) 511. 

Ala.—Alabama Water Co. v. Attalla, 
211 Ala. 301, 100 S 490. 

Ind.—State Public Serv. Commn. v. 
Indianapolis, 193 Ind. 37, 137 NE 705; 
Southern Indiana R. Co. v, State R. 
Commn., 172 Ind. 113, 87 NE 966. 

Me.—S. D. Warren Co. v. Maine 
Cent. R. Co., 126 Me. 23, 135 A 526. 

Nev.—Tonopah Sewer, ete., Co. Vv. 
Nye County, 50 Nev. 173, 254 P 696. 

N. Y.—North Hempstead vy. Long 
Island Public Serv. Corp:, 199 App. 
Div. 189, 191 NYS 394 Latt 1i6 Misc. 
585, 190 NYS 794, and aff.235 N. Y. 
607, 1389 NE 754]; eat ee v. Jay St. 
Connecting R. Co., 182 App. Div. 399, 
189 NYS 530 [rev 100 Misc. 493, 166 
NYS 119, and aff 227 N: Y. 639, 126 
NE 922]. 

Tex.—West Texas Compress, etce., 
Co. v. Panhandle, etc., R. Co., (Commn. 
A.) 15 SW (2d) 558. (aff (Civ. A.) T 
SW (2d) 597]; . Producers’ Refining 
Co. v. Missouri, ete., R. Co., (Commn. 
A.) 13 SW (2d): 679 [aff (Civ. A.) 3 
SW (2d) 489]. 

But see St. Louis, ete., R. Co. v. 
State, 112 Ark. 147, 65 SW 251 (hold- 
ing that both the authority of the 
commission and the reasonableness of 
its erders may be inquired into in a 
collateral proceeding); St. Louis, ete., 
R. Co. v. State, 99 Ark. 1,136 SW 938 
(permitting inquiry into the reason- 
ableness of an order of the commis- 
sion to be made in a criminal prosecu- 
tion for a violation of such order). 

[a] RBule applied.—In a suit to 
enjoin public utility companies from 
selling their property under the terms 
and conditions and at the valuations 
fixed by an order of the commission, a 
complaint which does not allege facts 
showing that the commission was 
without jurisdiction to make such or- 
der, or that fraud entered into it, does 
not set forth a cause of action. State 
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outside the scope of the commission’s jurisdiction®® 
or that it was fraudulently made or procured.*® An 
order does not, however, render the matter with 
which it is concerned res judicata.*? 

[§ 124] 1. Enforcement by Commission.*® Valid 
orders and regulations of a public utility commis- 
sion should be made effective in the manner contem- 
plated by the provisions of the constitution or stat- 
utes relating thereto.*® Under most statutes the 
commission has no power in itself to enforce its or- 
ders,*° or to issue process in that behalf;4*? nor can 
it of its own authority restrain violations,*? or im- 
pose or collect fines or other penalties for failure 
to comply with such orders;** and its jurisdiction is 
confined to the prosecution, in a court of competent 
jurisdiction, of parties violating its orders or provi- 
sions of the statute,*#4 or to the institution in such 
court of a proceeding to compel compliance there- 
with.4® In a few Jurisdictions, however, the com- 
mission is given authority to impose fines for viola- 
tions of orders made by it.4® A constitutional or 
statutory provision conferring such authority is pe- 
nal in its nature and must be strictly construed,*? 
and the judgment must conform to the charge made.*® 


PUBLIC UTILITIES 


“T§§ 123-125 


Whether or not the commission has power to enforce 
an order is immaterial to the question of its jurisdic- 
tion to make such order.*® Of course, where an or- 
der is merely of a permissive character, authorizing 
a utility to do or refrain from some act, nothing fur- 
ther is necessary to make it effective.®° 

[§ 125] 6. Rehearing. A party to a proceeding 
before a public utility commission may apply to the 
commission for a rehearing of the cause,°? either in 
its entirety. or as to one or more of the matters de- 
termined,®? for the purpose of giving the commis- 
sion an opportunity to rectify any mistake made by 
it;°* and under some statutes application for a re- 
hearing is a condition precedent to a judicial review 
of the order of the commission.®** Whether or not 
a rehearing should be granted is a matter within the 
discretion of the commission,®® provided such disere- 
tion is not abused;°°” but it should ordinarily not 
be allowed unless the commission doubts the correct- 
ness of its former ‘conclusion or new evidence is of- 
fered upon a material issue.°® More than one re- 
hearing may be allowed by the commission if deemed 
necessary.°* 


ee ee 


Public Serv. Commn. vy. Indianapolis, 
193 Ind. 37, 187 NE 705. 

35. St. Louis, ete., R. Co. v. State, 
112 Ark. 147, 65 SW 251; State Public 
Serv. Commun. v. Indianapolis, 193 Ind. 
37, 1837 NE 705; Southern Indiana R. 
Co. v. State R. Commn., 172 Ind. 113, 
87 NE 966; S. D. Warren Co. v. Maine 
Cent. R. Co., 126 Me. 23, 135 A 526. 
See North Hempstead vy. Long Island 
Public Serv. Corp., 199 App. Div. 189, 
191 NYS 394 [aff 116 Misc. 585, 190 
NYS 794, and ‘aif 235 N. Y. 607, 139 
NPE 754] (dictum). 

{a] Authority of commission to 
make the order may be questioned in 
a collateral proceeding. St. Louis, 
etc., es Co. v. State, 112 Ark. 147, 65 
SW 25 

36. State Public Serv. Commn. v. 
Indianapolis, 193 Ind. 37, 137 NE 705. 

37. Delaware, etc., R. Co. v. Ste- 
vens, 172 Fed. 595; Holmberg v. Chi- 
Gago, etc., uR. Co, 115 Nebr: 727, 214 
NW 746; Venner v. New York Cent. 
R. Co., 177 App. Div. 296, 343, 164 NYS 
626 [aff 226 N. Y. 583, 123 NE 893 (cer- 
tiorari den’ 249'U:'S. 617, 39 SCt 391, 
63 L. ed. 803)). 

“The decision [of the commission] 
is not res adjudicata in the sense that. 
it is judicial, but it is final in the 
that through it the State 
speaks.” Venner v. New York Cent. 
R. Co., supra 

[a] Rule paticd aah a proceeding 
before the commission to procure cer- 
tain relief, the right of applicant 
thereto is not affected by the fact 
that in a prior proceeding his applica- 
tion for similar relief was denied by 
the commission; and the doctrine of 
estoppel or res judicata, as usually 
applied to judicial decisions of courts 


of record, has no application whatev-' 


er, in view of the statute providing 
that orders of the commission shall 
remain in effect until annulled, modi- 
fied. or reversed by the aommission. 
Holmberg v. Chicago, etc., R. Co., 115 
Nebr. 727, 214 NW 746. 

38. Actions to enforce orders see 
infra §§ 149, 150. 

By railroad commission see Rail- 
roads [33 Cyc 51]. 

39. Ala.—Nashville, ete., R. Co. v. 
State, 137 Ala. 439, 34 S 401. 

Fla.—State v. Florida East Coast R. 
Co., 67 Fla. 83, 64 S 443; State v. Lou- 
isville. ete., R. Co., 62 Fla. 315. 57 S$ 
175; State v. Atlantic Coast Line R. 
Co., 538 Fla. 650, 44 S 213, 13 LRANS 
320. 

Iowa.—Smith v. Chicago, etc. R. 
Co., 86 Iowa 202, 53 NW 128; State 
v. Mason City, etc., R. Co., 85 Iowa 


516, 52 NW 490. 

Nebr.—State v. Fremont, 
Co., 22 Nebr. 313, 35 NW 118. 

N. Y.—Peo. v. ‘Brooklyn Heights R. 
Co., 172 N. Y. 90, 64 NE 788 [aff 69 
App. Div. 549, 75 NYS 202]. 

[a] In New Mexico, under the con- 
stitution, orders of the commission, 
before being enforceable, must be 
passed upon by the supreme court. In 
re Coal Rates, 23 N. M. 704, 171 P 506. 

40. Mich. — Detroit, etc., R. Co. v. 
Michigan R. Commn., 178 Mich. 250, 
144 NW 689. 

N. Y.—Peo. v. Straus, 186 App. Div. 
787, 174 NYS 868 [aff 226 N. Y. 704 
mem, 123 NE 884 mem]; Willcox v. 
Richmond Light, ete., Co., 142 App. 
Div. 44, 128 NYS 266 [aff 202 N. Y. 
515 mem, 95 NE 1141 mem]. 

Power v. Benn, 284 Pa. 421, 131 
A 25 

S. D.—Chicago, ete. R. Co. 
Dougherty, 39 S. D. 147, 168 NW TLE. 

W. Va.—-Randall Gas Co. v. Star 
Glass Co., 78 W. Va. 252, 88 SE 840. 

41) Clark “w,. Denver, ete:,, Ra Co., 
(Colo:)) 239° 2-20= - Detroit, ete, RaiCo: 
v. Michigan R. Commn., 178 Mich. 250, 
144 NW 689. : 

42. Peo. v. Straus, 186 App. Div: 
787, 174 NYS 868 [aff 226 N. Y. 704 
mem, 123 NE 884 mem]. 

43. Peo. v. Straus, supra. 

Power to punish for contempt see 
infra § 126. 

44. Haddad v. State, 23 Ariz. 105, 
201 RP 8473" State. Public Utilities 
Commn. v. Okaw Valley Mut. Tel. As- 
soc., 282 Ill. 336, 118 NE 760; Chicago, 
etc., R. Co. v. Dougherty, 39 S. D. 147, 
163 NW 715. See State v. Lancaster, 
154 La. 151, 97 S 347 (holding that 
the commission’s jurisdiction was so 
confined prior to the time the consti- 
tution of 1921 became effective). 

[a] Statute making violation a 
crime not unconstitutional.—A_ stat- 
ute providing for the prosecution of 
an infraction or violation of an order 
of the commission as a crime does not 
exceed constitutional limitations. 
peecad Vv. State, 23 Ariz:-105, 201 <P 


tC. ues 


Penalties for violation or noncom- 
pliance see infra § 150. 

45. Willcox v. Richmond Light, 
etc.,,Co., 142 App. Div. 44, 128 NYS 266 
[aff 202 N. Y. 515 mem, 95 NE 1141 
mee) Com. v. Benn, 284 Pa, 421, 131 
ey cmbeatt ear by courts see infra § 


46. See statutory provisions. 
{a] In Louisiana (1) under Const. 
(1921) art 6 § 6, the public service 


commission may fix a penalty, within 
specified limits, to be paid to the state 
by a utility violating any order or rule 
of the commission, to be collected at 
the suit of the state before any courts 
of competent jurisdiction; but the 
power so conferred relates only to vio- 
lations of the orders of the public 
service commission and does not au- 
thorize it to punish a violation of an 
order of the railroad commission, now 
defunct. State v. Lancaster, 154 La. 
151, 97 S.347) (2) As the law former- 
ly ‘stood, under Const. art 286, the 
railroad commission had the right to 
assess a penalty for failure to execute 
its orders, to be sued for before any 
court of competent jurisdiction. 
State R. Comrs. v. Kansas City South- 
ern R..Co.; 111 La 133, 3575 438% 
Contempt proceedings see infra § 


47. State v. Lancaster, 154 La. 151, 
97S 347; St. Louis, etc., R. Co. v. Can- 
non, 31 OK1.476, 122 P 281; 

48. St. Louis, ete, R. Co. v. Can- 
non, supra. 

49. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586. 

50. Peo. v. Railroad Comrs., 158 N. 
Y. 421, 53 NE 163 [aff 32 App. Div. 
158, 52 NYS 901]. 

51. Kootenai Power Co. v. Public 
Utilities Commn., 41 Ida. 505, 239 P 
733; Consumers’ Co., Ltd. v. Public 
Utilities Commn., 41 Ida. 498, 239 P 
730; ‘Troy v: United ‘Tract. Co. .202 
NSYn ie Sos ho ON Eun Oe 

52. Kootenai Power Co. v. Public 
Utilities Commn., 41 Ida. 505, 239 P 
733; Consumers’ Co., Ltd. v. Public 
vice Commn., 41 Ida. 498, 239 P 


53. Kootenai Power Co. v. Public 
Utilities Commn., 41 Ida. 505, 239. P 


733; Consumers’ Co., Ltd. v. Public 
Utilities Commn., 41 Ida. 498, 239 P 
1305, “Consumers’ iCo.) Ltd wav. Stace 


Public ‘Utilities Commn., 40 Ida. 772, 
236 P 732, 38 ALR 15; Grafton County 
Blectric Light, etc., Co. v. State, 77 
N. H. 490, 93 A 1028. 

54. See infra § 129. 

55. Peo. v. Straus, 182 App. Div. 
666, 169 NYS 9538; Buffalo v. Buffalo 
Gas Co., 82 Mise. 304, 143 NYS 716 
{aff 160 App. Div. 914 mem, 145 NYS 
1117 mem]. 

55144. Delaware, etc., R. Co. v. Pub- 
lic Serv. Commn., 96 Pa. Super. 169. 

56. Toronto v. Grand Trunk R. Co., 
(Can.) 84 CanRCas 119; American 
Coal, ete, = Com wv. Michigan Cent. R. 
Co., (Can:)- 21 CanRCas 15: 

57. Consumers’ Co., Ltd. v. State 
Public Utilities Commn., 40 Ida. 772, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 125-126] 


Time. Unless otherwise provided by statute,°* ap- 
plication for a rehearing by the commission must 
be made within a reasonable time after the order or 
‘decision complained of becomes effective.°® 
.. Application. An application for a rehearing need 
not be expressly designated as such,°® and any ap- 
plication, the purpose and effect of which is to call 
attention to an error or omission and ask its correc- 
tion, is sufficient.®+ 

Effect of allowance. In the absence of statute so 
providing, granting-or allowing a rehearing does not 
suspend the operation of the order theretofore made 
by the commission,®* unless it specifically so directs.°* 

At the new hearing, where an unrestricted rehear- 
ing has been granted, the whole proceeding is re- 
opened and is to be heard as though no previous or- 
der had been entered.®* 

Right of adverse party to be heard again. Where 
the commission is required by statute to hold hear- 
ings in proceedings before it,°> no change can be 
made, on a rehearing, in the order theretofore en- 
tered without affording the adverse party an op- 
portunity to be heard again;°* but a hearing on 
the application for rehearing is ordinarily sufficient 
without a further hearing on the merits.°* 

Refusal as ratification of prior order. The re- 
fusal of a rehearing of a matter in which an order 
has been entered constitutes a ratification of such 
order,®® even though it was prematurely made.®°® 

[§ 126] 7. Contempt Proceedings.‘° In the ab- 
sence of constitutional or statutory authority, a pub- 
lic utility commission has no power to punish for 
contempt.71 In some states, however, the commis- 
sion is given jurisdiction to punish for contempt of 
its orders or official acts,’? which power has been said 
to have been conferred upon it principally for the 
236 P 732, 38 ALR 15. Drase tS, 

58. See statutory provisions. 64. 
{a] In Illinois, under Pub. Utili-| Tel. 
ties Act § 67, an application for a} State 
rehearing may be made at any time 
within thirty days after the entry | 125 NE 495. 
of an order or decision of the com- 65. 
mission. State Public Utilities| pra § 107. 
Commn. v. Pittsburgh, etce., R. Co., 66. 
290 Ill. 580, 125 NE 495 

{b] In Ohio an application for a 67. 


rehearing must be filed within thirty | Thelen, supra. 
days after the order of the commis- 68. 


(Cor, 
Public 
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Palmyra Tel. 
SSOw OSs 
Utilities 
Pittsburgh, etc., R. Co., 290 Ill. 
When hearing required see su- 
Mt. Konocti Light, etc., 
Thelen, 170 Cal. 468, 150 P 359. 
‘Mt. Konocti Light, etc., Co. v. 


Venner  v. 
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purpose of enabling it to enforce its authority to 
compel the attendance of witnesses and the produc- 
tion of records and documents and to take testi- 
mony.7® An offender can be punished for contempt 
only where he has actual knowledge of the order or 
regulation in question, or has been served with no- 
tice thereof,’?* and where he is able, but willfully 
fails or refuses, to comply with it,*® unless he has 
voluntarily and contumaciously disabled himself to 
carry it out.*® 

What constitutes. contempt. The disobedience of 
a rule or order of the commission by one bound 
thereby is a contempt;’* but it has been held that, 
where a penalty for violation thereof is prescribed 
by law, the commission has no authority to substitute 
therefor or add thereto a punishment for contempt.’® 
An allegation that an order of the commission is 
arbitrary, unreasonable, or illegal does not consti- 
tute contempt of the commission.’® Under a stat- 
ute providing that no utterance made after judg- 
ment shall constitute contempt of court, a statement 
is not contemptuous when made after a final order 
of the commission, where the commission possesses 
only the same power as the courts to punish for con- 
tempt.®° 

Defenses. Inability to comply with an order or 

regulation,®*! or misapprehension or mistake,®? or 
the fact that the order was unjust or unreasonable,®* 
constitutes a defense to proceedings for contempt 
of the commission. 
_ Procedure. Proceedings to punish for construc- 
tive contempt may be instituted only by formal ac- 
tion of the commission,** upon an affidavit or com- 
plaint specifying the acts constituting the alleged. 
contempt,®° and its procedure should in all respects 
conform to the orderly administration of justice as 
were entered into between the re- 
spective parties, in which the attor- 
ney-general participated, in an ef- 
fort to compose the matters of dis- 
pute, was excusable). 

76. Van MHoosear v. State R. 
Commn., 189 Cal. 228, 207 P 903. 

77.. Peo. v. Ernsting, 66 Cal. A. 
797, 226 P 841; Peo. v. Hadley, 66 
Cal. A. 795, 226 P 841; Peo. v. Hadley, 
66 Cal. A. 370, 226 P 836. See Hohman 


v. State, 122 Okl. 45, 250 P 514 (ap- 
parently recognizing the rule, but 


Co. v. Modesto 
167 NE 860; 
Commn. v. 
580, 


Corn, 


Public Utilities 


sion, in view of Gen. Code § 543, pro- 
viding that applications for rehear- 
ing must be made before the effective 
date of the order, and § 614-41, pro- 
* viding that orders of the commission 
take effect and become operative thir- 
ty days after service thereof. Day- 
ton v. State Public Utilities Commn., 
111 Oh. St. 476, 145 NE 849. 

59. Buffalo v. Buffalo Gas Co., 82 
Misc. 304, 143 NYS 716 [aff 160 App. 
Div. 914 mem, 145 NYS 1117 mem]. 

60. Consumers’ Co., Ltd. v. State 
Public Utilities Commn., 40 Ida. 772, 
236,.P 732, 38 ALR 15. 

61. Delaware, etc., R. Co. v. Ste- 
vens, 172 Fed. 595; Consumers’ Co., 
Ltd. v. State Public Utilities Commn., 
40 Ida. 772, 236 P 732, 38 ALR 15. 

[a] Application ‘for revaluation 
which brings to the attention of the 
commission the fact that its order 
fails to place a going concern value 
-on applicant’s property, and asks that 
such value be given the property, is to 
all intents an application for a re- 
hearing. Consumers’ Co., Ltd. v. 
State Public Utilities Commn., 40 Ida. 
172, 236 P 732, 38 ALR 15. 

62. Tonopah Séwer, etc., Co. v. Nye 
County, 50 Nev. 173, 254 P 696. 

63. Tonopah Sewer, etc., Co. v. Nye 
County, supra. 

Authority of commission to suspend 
operation” pending rehearing see su- 


Commn., 302 Ill. 232, 134 NE 17. 

69. Venner vy. Public Utilities 
Commn., supra. 

70. Contempt generally see Con- 
tempt 13° C.3. pi. 

71. Com. v. Benn, 284 Pa. 421, 131 


72. Oklahoma Operating Co. v. 
Love, 252 U. S. 331, 40 SCt 338, 64 L. 
ed. 596 (applying constitution of Ok- 
lahoma); Van Hoosear v. State R. 
Commn., 189 Cal. 228, 207 P 903; State 
v. Louisiana Public Serv. Commn., 154 
Wa. 752, 98 S 175; Atchison, etc,, R. 
Cor vA States COkl)) 16a. se 125s 0 St. 
Louis, ete., R. Co. v. State, 26 Okl. 
62, 107 P 929, 30 LRANS 137. 

73. State v. Louisville Public 
Servs Commmn,. wot Wa. fo2, 98S L715. 

Compelling attendance of witnesses 
and production of evidence see supra 
§§ 108, 109. 

74, Peo. v. Ernsting, 66 Cal. A. 797, 
226 P 841; Peo. v. Hadley, 66 Cal. A. 
795, 226 P 841; Peo. v. Hadley, 66 Cal. 
A. 370, 226 P 836. 

75. Van Hoosear v. State R. 
Commn., 189 Cal. 228, 207 P 903. Com- 
pare Michigan R. Commn. vy. Detroit, 
ete., R. Co., 185 Mich. 649, 152 NW 
193 (holding that, where a utility was 
given five days within which to purge 
itself of contempt by complying with 


| the commission’s order, the delay in 


compliance, during which negotiations 


holding that no violation or disobedi- 
ence was shown). 

Imposition of fines by commission 
for violation of orders see supra § 124. 

78. State v. Louisiana Public Serv. 
Commn., 154 La. 752, 98 S 175. 
79. “State jv. Louisiana Public Serv. 
Commn., supra. 

80. State v. Louisiana Public Serv. 
Commn., supra. 

81. St. Louis, ete., R. Co. v. State, 
26 Okl. 764, 110 P 759. 

82, Michigan R. Commn. v. De- 


troit, etc., R. Co., 184 Mich. 242, 150 
INW: 86155 -Atechison, # etc. Rie Cosme 
State, 31 Okl. 479, 122 ’P 2325 tee 


Louis, ete., R. Co. v. State, 26° Ok1. 
764, 110 P 759. 

[al] Advice of counsel.—A utility 
acting in good faith and upon the ad- 
vice of reputable and competent coun- 
sel, in failing to comply with-an or+ 
der of the commission, should not be 
punished as for contempt without be- 
ing given a reasonable opportunity to 
purge itself of the contempt.: Michi- 
gan R. Commn. v. Detroit, ete., R. Co., 
184 Mich. 242, 150 NW 861. 

83. Oklahoma Operating Co. v. 
Love, 252 U. S. 331, 40 SCt 338, 64 L. 
ed.. 596. : 

84. State v. Louisiana Public Serv. 
Commn., 154 La. 752, 98 S 175. 

85. State v. Louisiana Public Serv. 
Commn., supra; St. Louis, etc., R. Co. 
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obtaining in the courts.*® 


by answering to the merits.*® 


affirmative defense.®! 


v. State, 26 Okl. 62, 107 P 929, 30 LRA 
NS 137. See to same effect State v. 
Louisiana Public Serv. Commn., 154 
La. 775, 98 S 184. 

86. St. Louis, etc., R. Co. v. Cannon, 
31 Okl. 476, 122 P 231. 

87. St. Louis, etc., R. Co. v. State, 
26 Okl. 62, 107 P 929, 30 LRANS 137. 

88. Atchison, etc., R. Co. v. State, 
35 Okl. 532, 130 P 940. 


89. Atchison, etc., R. Co. v. State, 
supra. 

90. St. Louis, etc., R. Co. v. State, 
26 Okl. 764, 110 P 759. 

91. St. Louis, etc., R. Co. v. State, 
supra. 

92. St. Louis, etc., R. Co. v. State, 


26 Okl. 62, 107 P 929, 30 LRANS 137. 


93. St. Louis, etc., R. Co. v. State, 
26 Okl. 62, 107 P 929, 30 LRANS 137. 
94. Atchison, etc., R. Co. v. State, 


35 Okl. 532, 130 P 940. 

95. State v. Tri-State Tel., etc., 
Co., 146 Minn. 247, 178 NW 603; Bos- 
ton, etc., R. Co. v. State, 77 N. iB. 437, 
93 A 306; Atchison, etc., Re Co: avs 
State, 24 Okl. 807, 105 P 352; St. 
Louis, etc., R. Co. v. State, 24 Okl. 805, 
105 P 351; Royal Glen Land, etc., Co. 
vy. Public Serv. Commn., 91 W. Va. 
446, 113 SE 749; Howell v. Public 
Serv. Commn., 78 W. Va. 664, 90 SE 
105. 

96. U. S.—Delaware, étc., R. Co. v. 
Stevens, 172 Fed. 595. 

Ida.—Neil v. State Public Utilities 
Comman., 32 Ida. 44, 178 P 271. 

Oki.—Shawnee Gas, etc, Co. v. 
State, 31 Okl. 505, 122 P 222. 

W. Va.—Royal Glen Land, etec., Co. 
v. Public Serv. Commn., 91 W. Va. 
446, 113 SE 749; Howell v. Public 
Serv. Commn., 78 W. Va. 664, 90 SE 
105. 

Eng.—Vickers v, Midland R. Co., 87 
L, T. Rep. N. S. 665. 

Compare Minneapolis, etc., R. Carry. 
State Bd. of R. Comrs., 30 N. D..221, 
152 NW 5138, AnnCasi1917B 1205 
(holding that a right of appeal exists, 
notwithstanding the silence of the 
statute as to such right, where the 
statute is in pari materia with similar 
earlier statutes by which the right 
was given). 


97. Newport, etc., R. Co. v. Public 
Serv. Commn., 75 Pa. Super. 28. 
98. See cases infra this note. 


fa] In California, under Pub. Util- 
ities Act § 67, no court other than the 
supreme court has jurisdiction to re- 
view, reverse, correct, or annul any 
decision or order of the commission; 
and so, even though an order be pal- 
pably erroneous in point of law, it 
must stand as a proper and legal or- 
der in the premises until the supreme 
court issues some order to the con- 
trary, since no other court may law- 
fully disregard it. Peo. v. Hadley, 66 
Cal. A. 370, 226 P 836. 

{bj In Idaho, under a constitution- 
al provision limiting the appellate 

risdiction of the supreme court to 
he review of the decisions of dis- 
trict courts or the judges thereof, it 
cannot entertain an appeal directly 
from the commission. Neil v. State 
Public Utilities Commn., 32 Ida. 44, 
PR peat te 

{c] In Indiana, under the statute 
ef 1905, authorizing a railroad com- 
pany to appeal directly to the appel- 
late court from any “rate, classifica- 


ee se eee sea eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Except when required by 
statute,** verification of the complaint or information 
is unnecessary ;** and even if required it is waived 
The burden is upon 
the prosecution to show that the contemnor is guilty 
of the acts of contempt with which he is charged,?° 
but the burden is upon him to establish matters of 
It has been held that a con- 
tempt proceeding is quasi-criminal,®* and that the 
procedure prescribed by law must be strictly pur- 
sued;°? but the contemnor is not entitled to a trial , 
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by jury.°* 


tion, rule, charge, or general regula- 
tion” adopted by the railroad com- 
mission, no appeal lies directly to the 
appellate court from an order of the 
commission requiring the installation 
of an interlocking device at a crossing, 
but if any appeal may be taken it 
should be in the first instance to the 
circuit or superior court. Grand Rap- 
ids, ete., R. Co. v. Railroad Commn., 
38 Ind. A. 657, 78 NE 358. 

[ad] In Missouri, where the com- 
mission, after a hearing in one coun- 
ty, made a temporary order permitting 
a utility to charge increased rates un- 
til further order of the commission, 
pending the valuation of its property, 
and afterward held hearings in an- 
other county, at which the great bulk 
of the evidence was introduced, and 
in which the valuation of the utility’s 
property was made and rates fixed, 
the circuit court of the latter county 
had jurisdiction to issue the writ to 
review the order, under L. (1913) § 
i11, conferring jurisdiction, upon the 
circuit court of the county in which 
“the hearing’ was held. State v. See- 
horn, 283 Mo. 508, 223 SW 664. 

fe] In North Garolina (1) under 
statutes providing for the review of 
orders-of the commission by appeal 
to the superior court, no appeal lies 
from the orders and rulings of the 
commission directly to the supreme 
court, but any such appeal must be 
taken in the first instance to the su- 
perior court, and only from its judg- 
ment will an appeal to the supreme 
court lie. Corporation Commn. vy. 
Cannon Mfg. Co., 185 N. C.,17, 116 SE 
178. (2) A statutory provision au- 
thorizing an appeal from the commis- 
sion direct to the supreme court 
“where no exception is made to the 
facts as found by the commission” 
has been held to be in conflict with 
the provisions of the constitution. 
State v. Wilmington, etc., R. Co., 122 
N. C, 877, 29 SE -334 

{[f] In Oklahoma, an appeal from 
an order or regulation of the com- 
mission shall be taken to, and re- 
viewed by, the supreme court only. 
Muskogee Gas, etc., Co. v. State, 86 
Okl. 58, 206 P 242; Atchison, ete., R. 
Co. v. State, 82 Okl. 288, 200 P 232. 

{g] In Pennsylvania (1) the su- 
perior court is the judicial tribunal to 
which, according to its own independ- 
ent judgment, is committed, under the 
Public Service Company Law, the 
duty of an adequate judicial hearing 
upon, and review of, the action of 
the commission. Beaver Valley Wa- 
ter Co. v. Public Serv. Commn., 76 Pa. 
Super. 255 [aff 271 Pa. 358, 114 A 373]. 
(2) Under a statute providing that an 
appeal from an award of damages or 
compensation by the commission 
shall, in case any party is entitled 
to a jury trial, be to the court of com- 
mon pleas, and in all other cases 
shall be to the superior court, it is 
only when the dual circumstance of 
an award of damages and a right to 
jury trial exist that the appeal may 
be to the common pleas court, and if 
either is absent the appeal may be 
only to the superior court. Howe v. 
ia R. Co., 295 Pa. 337, 146 

{h] In Virginia (1) an appeal from 
an order or regulation of the commis- 


[§ 127] H. Appeal from, and Review of, Orders 
of Commission—1. In General. Any right to appeal 
from or obtain a judicial review of the orders or 
regulations of a public utility commission is founded 
wholly upon constitutional or statutory provisions.®° 
In the absence of any provision therefor no such 
right exists,?® and an appeal will be quashed.®°* Con- 
sequently, such orders and regulations may be re- 
viewed only by such court®® and in such manner®?® 
as may be prescribed by constitution or statute, and 


sion may be taken only to the su- 
preme court. Chesapeake, etc., R. Co. 
v. Williams, 122 Va. 502, 95 SE 417. 
(2) But a judgment of a lower court 
merely determining which of two 
rates, prescribed by the commission, 
on different classes of freight, was 
applicable to a particular item is not 
in contravention of such constitution- 
al provision, not being a review of the 
commission’s action. Chesapeake, 
etc., R. Co. v. Williams, supra. 

[il In Washington (1) under a 
statute providing that proceedings to 
review the orders of the commission 
may be instituted in the superior 
court of the county in which the hear- 
ing was held by the commission, the 
superior court of the county in which 
the proceeding was instituted before 
the commission has no jurisdiction to 
entertain proceedings for review 
where the hearing by the commission 
was held in another county. Everett 
v. Department of Public Works, 125 
Wash. 341, 215 P 1045. (2) Under a 
statute providing for review by a su- 
perior court of the county in which 
the proceeding before the commis- 
sion was instituted, a proceeding filed 
in one county to procure the estab- 
lishment by a railroad of a station in 
another county can be reviewed oniy 
in the county where it was filed, and 


not in the county in which the pro-. 


posed | station was to be located, the 
term “instituted” not being construed 
to mean “originated,” in the sense 
that the proceeding originated in the 
county where the station was desired. 
State v.. Public Serv. Commn., 75 
Wash, 487, 1385 P 244. 

[i] In England (1) the Railway 
and Canal Traffic Act of 1888 provid- 
ed for an appeal from the railway 


“commissioners to a superior court on 


questions of law. North Eastern R. 
Co. v. North British R. Co.,, 10 R. & 
Can. Tr. Cas. 82. (2) Under the Reg- 
ulation of Railways Act of 1873, it 
was provided that the railway com- 
missioners should, in cases arising 
under certain sections, and might in 
all other proceedings, state a case 


in writing for the opinion of a su-~ 


perior court on questions of law, un- 
der which provision the commission- 
ers might state a case arising under 
§ 15, although the statute provided 
that their decision under that section 
should be binding on all courts and in 
all legal proceedings. Hall v. London, 
StCye Re Conn Lor@.= Sano 

{k] Appeal .to wrong tribunal 
quashed.—An appeal to the wrong 
tribunal, as to the court of common 
pleas instead of to the superior court, 
should be quashed by it. Howe v. 
eS 2 R. Co., 295, Pa. 837, 145 


99. Ark.—Clear Creek Oil, etc., Co. 
v. Ft. Smith Spelter Co., 148 "Ark. "260, 
230 SW 897. 


Cal.—Sutter Butte Canal Co. v. 


Benes R. Commn., 202 Cal. 179, 259 P 
Okl.—St. Louis-San Francisco R. 


Co. v. State, 81 Okl. 298, 198 P 73. 
Utah.—Jeremy Fuel, etc, Co. v. 
State Bape Utilities Co., 63 Utah 392, 
226 P 456. 
Vt. a v. Montpelier, etce., 
oe pees Vt. 201, 97 A 660, Anatasi olen 


—— 


[§§ 126-127 


Ph ul aaas 
“§§ 127-130] 


the power of review conferred upon the courts may 
be exercised only upon the conditions and within the 
hmits thereby established. 

[§ 128] 2. Appeal’—a. In General. Although ju- 
dicial proceedings to review the orders of a public 
utility commission are frequently denominated “ap- 
peals,”* the court does not, strictly speaking, exer- 
cise an appellate jurisdiction therein,+ since there 
can be no appeal in the legal sense from the order 
of an administrative body;° so under some statutes 
the‘ jurisdiction of the court is recognized to be not 
by way of appeal, but upon original process,® which 
has been said to be akin to mandamus or prohibi- 
tion,” and under other statutes the proceeding has 
been held to partake of the character of chancery 
proceedings.“ By whatever name the proceedings 
may be designated, however, the powers and duties 
of a court in reviewing the commission’s orders are, 
under most constitutions and statutes, judicial in 
character,® and a statute conferring such jurisdiction 
is not unconstitutional as an attempt to give the 
court legislative power;!° but under other constitu- 
tional and statutory provisions the powers of the 
court are executive and legislative as well as judi- 

[a] In Kansas, while L. (1920, 
Spec. Sess.) e 29, creating the court 
of industrial relations, abolishes the 
public utilities commission, and pro- 


vides, under § 12, that an aggrieved|!12 CanRCas 369. 
party may bring proper proceedings 2: 


392, 226 P 456. 


* PUBLIC UTILITIES 


State Public Utilities Co., 


Can.—Canadian Pac. R. Co. v. Re- 
gina Bd. of Trade, 44 Can. S. C. 328, 


From order of railroad commis- 


[51 C.J.] 71 


cial.1t In any event the powers of the court are 
not more extensive than those of the ¢ommission,*? 
A. statute relating specifically to the review of. deci- 
sions of the commission is controlling over a general 
statute governing the review of decisions of state 
departments and boards.+ 

Appeal as exclusive remedy. In some states an 
appeal is the exclusive remedy of a party aggrieved 
by an improper or unreasonable order of the com- 
mission;'* but an order void for want of jurisdic- 
tion in the commission may be attackedin any prop- © 
er manner,!® even collaterally.+® 

[§ 129] b. Conditions Precedent. The conditions, 
if any, precedent to the right to appeal from orders 
of a public utility commission depend upon the pro- 
visions of the constitution or statutes relating there- 
to.** Unless otherwise provided, an application to 
the commission for a rehearing is not necessary ;1% 
but under some statutes a timely application for a 
rehearing is a prerequisite to a.review by the court,?° 
and only those matters with respect to which a re- 
hearing has been sought will be considered on ap- 
peal.?° 

[§ 130] c. Orders Reviewable. 


63 Utah 


An appeal may be 


508 [rev on other grounds 278 U. S&S. 
515, 49 SCt 235, 73 L. ed. 246]. See 
Pioneer Tel., etc., Co. v. State, 40 Okl. 
417,188 PP, 1033;). Atchison,. eter: 
Co. v. State, 23 Okl. 510, 101 P’ ee 
(both to same effect); Chicago, etc. 


in the supreme court to compel the 
court of industrial relations to make 
a just and reasonable order in pro+ 
ceedings before it, nevertheless the 
jurisdiction of the public utilities 
commission was committed, in whole 
and intact, together with appropri- 
ate methods of procedure and review, 
to the court of industrial relations, 
and such court, on its public utilities 
side as distinguished from its juris- 
diction over industrial relations, is 
just what the public utilities com- 
mission was; and, accordingly, orders 
relating to public utilities can be re- 
viewed only in the manner prescribed 
by the Public Utilities Law, which is 
fully preserved and not repealed, and 
the remedy by mandamus to compel 
the making of a proper order, as pre- 
scribed by the industrial relations 
statute, is not available to review 
such orders. Clay County Co-op. Tel. 
Assoc, v. Southwestern Bell Tel. Co., 
107 Kan. 169, 190 P 747. 

[b] In New Mexico, Const. art 11 
provides for a novel procedure after 
the hearing and determination by the 


commission for the judicial review 
of its action, under which, in order 
to save “time and litigation, if the 


utility does not voluntarily comply 
with the order within twenty days, 
the commission- must remove the 
cause to the supreme court to secure 
enforcement of the order, unless the 
utility on its own behalf has removed 
the matter to the supreme court to 
prevent the enforcement thereof. Se- 
ward vy. Denver, etc., R. Co., 17 N. M. 
557, 131 P 980, 46 LRANS 242. 

1. Cal.—Marin Municipal Water 
Dist. v. North Coast Water Co., 178 
Cal. 324, 173 P 473; Sexton v. Atchi- 
son, etc., Ee Oss 173 Cal. 760; 161 "Pr 


748; Clemmons _v. California R. 
Commn., i7igsCal, 2ose Toole Wiss) ba 
cific Tel., etc., Co. v. Hshleman, 166 


,Cal. 640, 1387 P 1119, 59 LRANS 652, 
AnnCasi1915C 822. 

Minn.—State v. Tri-State Tel., 
Co., 146 Minn. 247, 178 NW 603. 

Pa. —Cambria- Steel Co. v. Johns- 
town Fuel Supply Co., 70 Pa. Super. 
464; Franke v. Johnstown Fuel Sup- 
ply Co., 70 Pa. Super. 446. 

R. I.—Public Utilities Commn. v. 
East Providence Water Co., 137 A 387 
{den reh 48 R. I. 376, 136 A 447]. 

Utah.—Jeremy Fuel, etc, Co. v. 


etc., 


sion see Railroads [33 Cyc 52]. 

3. See cases passim this section; 
and infra §§ 129-143. 

4. People’s Gas Light, etc., Co. v. 
Chicago, 309 Ill. 40, 42, 139 NE 867; 
Railroad, ete., Commn. vy. Litchfield, 
etc., R. Co., 267 Ill. 337, 108 NE 347. 

“Phe court, in reviewing the deci- 
sion of the commission, does not ex- 
ercise appellate jurisdiction but 
makes an original judicial investiga- 
tion. . The so-called appeal is a 
method of procedure designed to bring 
before the court questions of which it 
has jurisdiction.” People’s Gas Light, 
etc., Co. v. Chicago, supra. 

.5. See Constitutional Law § 379. 

Commission as administrative body 
see supra § 74. 

6. United Fuel Gas Co. v. Public 
eae Commn., 73 W. Va. 571, 80 SH 

3k, 

7. United Fuel Gas Co. v. Public 
Serv. Commn., supra. 

8. .Ben Avon Borough v. Ohio Val- 
ley Water Co., 271 Pa. 346, 114 A 369 
{aff 75 Pa. Super. 290]. 

9. Ohio Valley Water Co. v. Ben 
Avon, 253 U. S. 287, 40 SCt 527, 64 L 
ed. 908 [rev 260 Pa. 289, 103 A 744]; 
Van Wert Gaslight Co. v. Ohio Public 
Utilities Commn., 299 Fed. 670; Napa 
Valley Electric Co. v. California R. 
Commn., 257 Fed. 197 [aff 251 U.S. 
366, 40 SCt 174, 64 L. ed. 310]; Wil- 
mington City R. Co. v. Taylor, 198 Fed. 
159; St. Louis-San Francisco R. Co. 
ve Lewis, 154 Ark. 478, 248 SW 63; 
Chicago, -ete.,* R. Co. Vv. Railroad 
Comrs., 38 Ind. A. 439, 78 NE 338, 
79 NE 520; Hooper Tel. Co. v. Ne- 
braska Tel. Co., 96 Nebr. 245, 147 NW 
674. 


10. Steenerson v. Great Northern 
R. Co., 69 Minn. 352, 72 NW 713; Hoop- 
er Tel. Co. v. Nebraska Tel. ‘Co., 96 
Nebr. 245, 147 NW 674. 

11. See constitutional and statu- 
tory provisions. 

{a] In Oklahoma, under the con- 
stitution, the commission in the per- 
formance of its functions exercises 
judicial, executive, and legislative 
powers, and when an appeal is prose- 
cuted from that body to the supreme 
court to review a legislative or ad- 
ministrative matter, the court, in’ re- 
viewing such appeal, sits in the same 
capacity as the commission. Frost v. 
Oklahoma Corp. Commn., 26 F. (2d) 


R. Co. v. State, 24 Okl. 370, 378, 103 
617, 24 LRANS 393 (where the court 
said “We are sitting in this case as a 
legislative body, and in that capacity 
we apply the law to the facts’’). 

12. Dummer Power Co. v. Interna- 
tional Paper Co., 81 N. H. 213, 124 A 
556; Boston, etc., R. Co. v. State, 77 
N. H. 437, 93 A 306. 

13. Boston, ete., R. Co.) v.. New 
York Cent, R.-Co.,. 255 Mass. 600, 153 
NE 19. 

14. Cal.—Peo. v. Ernsting, 66 Cal. 
A. 797, 226 P 841; Peo. v. Hadley. 66 
Cal. A. 795, 226 P 841; Peo. v. Hadley, 
66 Cal. A. 3:70, 226. P 836. 

Tl11l.—_-Chicago v. O’Connell, 278 Tl. 
591, 116 NE 210; Illinois Bell Tel. 
Co. v. Illinois Commerce Commn., 227 
Ill. A. 23 [aff 306 Tll. 109, 137 NE 449]. 

N. J.—West New York v. State 


Fas Utilities Comrs., (Ch.) 148 A 
Pa.—New York, etc., Co. v. New 


ea Cent. R. Co., 281 Pa. 257,'126 A 
3 

Wash.—Willapa Power Co. v. Pub- 
lic Serv. Commn., 110 Wash. 193, 188 
P 464. 

15. Willapa Power Co. yv. Public 
Serv. Commn., supra. 

16. Willapa Power Co. v. Public 
Serv. Commn., supra. 

Collateral attack on orders general- 
ly see supra, § 

7. See constitutional and statu- 
tory provisions. 

18. Greensburg Water Co. v. Lew- 
is, 189 Ind. 439, 128 NE 103; Kansas 
City Southern R. Co. v. Love, 23 Okl. 
224) 100. P22: Atchison ete, Ry Co. 
v. Love, 23 Okl. 192, 99 P 1081. 

19. Clemmons v. State R. Commn., 
173 Cal. 254, 159 P 713; Kootenai Pow- 
er Co. v. Public Utilities Commn., 41 
Ida. 505, 239 P 733; Consumers’ Co., 
Ltd. v. Public Utilities Commn., 44 
Ida. 498, 239 P 730; Consumers’ Co,, 
Ltd. v. State Public Utilities Commn, 
40 Ida. 772, 236 P 732, 38 ALR 15; 
Grafton County Electric Light, ete., 
Co. v. State, 77 N. H. 490, 93 A 1028. 

[a] Failure to seek rehearing 
within time allowed by statute there- 
for bars one complaining of an order 
of the commission from any right to 
obtain a judicial review of such order. 
Clemmons vy. State R. Commn., 173 
Caly25e "159" P7138" 

20. Kootenai Power Co. v. Public 


V2 [b1-@; Ja 


taken from, or a review had of, such orders only as 
may be made appealable or reviewable by constitu- 
tional or statutory provisions,?? and an appeal from 
any other order will be dismissed.?? 
statutes the right of appeal or review is not limited 
Under most stat- 


to the review of final orders.?? 


Utilities Commn., 41 Ida. 505, 239 P 
733; Consumers’ Co., Ltd. v. Public 
Utilities Commn., 41 Ida. 498, 239 P 


730; State v. Atkinson, 269 Mo. 634, 
192 SW 86, LRA1918A 46, AnnCas 
1917 987. 


21. Ind.—Grand Rapids, CLC ake 
Co. v. State R. Commn., 167 Ind. 214, 
78 NE 981; Grand Trunk Western R. 
Co. v. State R. Commn., 40 Ind. A. 
168, 81 NE 524 [aff 221 U. S. 400, 31 
SCt 537, 55 L. ed. 786]. 

N. C.—Corporation Commn.  v. 
Southern R. Co., 197 N. C. 699, 150 SH 
335 Corporation Commn. y. South- 
ern R. Co., 185 N.C. 435, 117 SH 5663. 

Okl.—Midland Valley R. Co. v. 
State, 40 Okl. 660, 140 P 406; Atchi- 
son, etc., R. Co. v. State, 40 Okl. 411, 
L88TPs 10265" St. \Wouis, ete:, KR: Co.vv: 
Miller, 31 Okl. 801, 123 P 1047; Cooper 
v. Chicago, ete., R. Co., 31 Okl. 282, 121 
P 654; Atchison, etc., R. Co. v. State, 
27 Okl. 329, 117 P 328; Atchison, etc., 
R. Co. v. State, 28 Okl. 12, 115 P 1101; 
Atchison, etc., R. Co. v. State, 28 Okl. 
(OT ibe Ps8i2* Atchison ete. Ry Co. 
v. State, 24 Okl. 807, 105 P 352; St. 
Louis, etc., R. Co. v. State, 24 Okl. 805, 
105° Py351. 

Wis.—Chicago, ete., R. Co. v. Wis- 
consin Zinc Co., 172 Wis. 407, 179 NW 
588. 

, Can.—Grand. Trunk Pac. R. Co. v. 
Rochester, 48 Can. S. C. 238, 15 CanR 
Cas 306 

See also cases infra this note; 

note 22. 
9 DEER fags 0 axinnceotas L. (1887) c 10 § 
15 does not apply to purely adminis- 
trative orders made under § 10, relat- 
ing to the manner of operating the 
road, but only to orders,made under 
§§ 13, 14 upon the complaint of some 
person charging the company with a 
violation of duty resulting in dam- 
age-or injury to him, and as to or- 
ders of the former class objection can 
be made only by way of defense to an 
action brought to enforce them. 
Minneapolis, ete., R. Co. v. Railroad, 
ete., Comrs., 44 Minn. 336, 46 NW 559. 

{b] In Canada (1) under the Rail- 
way Act of 1903 the decision of the 
railroad commissioners as to matters 
of fact is binding and conclusive, but 
an appeal is authorized to the su- 
preme court on questions of law upon 
leave granted to appeal by the board 
or by a justice of the supreme court. 
Hamilton v. Toronto, etc., R. Co., 17 
CanRCas 366; Canadian Pac. R. Co. 
v. Grand Trunk R. Co., 12 Ont. L: 320, 
7 OntWR 814. (2) The order granting 
leave must state a case submitting 
for the opinion of the court some 
question of law. Canadian Pac. R. 
Co:<v.. Ottawa, 48 Can.“ S.-C.4257. 363) 
Leave to appeal will not be granted 
where the justice has no doubt of the 
correctness of the order. Halifax Bd 
of Trade v. Grand Trunk R. Co., 44 
Cansgso Cow 298. ho anki Gas 15340 iC4) 
The railway board is not, however, 
exempt from the prerogative of the 
crown to grant special leave to ap- 
peal, although such power should be 
very sparingly exercised. Canadian 
Paco RR: (Co. :v.. Toronto, (1911), A2C, 
461; Toronto R. Co. v. Toronto, [1920] 


and 


A. C. 426, 46 Ont. L. 452. 51 DomLR 
55, 25 CanRCas 318, [1920] 1 West 
Wkly 382. 


{c] Granting certificate of con- 
venience to one of several applicants. 
—(1) An order granting a certificate 
of convenience and necessity to one 
of several applicants for permission 
to establish the service in question, 


PUBLIC UTILITIES 


Under some 


and refusing such certifieate to the 
others, is reviewable on appeal, on 
the question of the right of the com- 
mission under the statute to create 
what is in effect a monopoly. Whitby 
v. Public Utilities Commn., 97 Conn: 
461, 117 A 497; Modeste v. Public 
Utilities Commn., 97 Conn. 453, 117 A 
494. (2) Determination of conveni- 
ence and necessity see supra § 95. 

[ad] Adjudication of contempt.— 
(1) An appeal from a judgment of the 
commission adjudging any person or 
corporation guilty of contempt for 
violation of its orders is permitted by 
Act May 29, 1908, § 3, which provides 
for punishment for contempt of any- 
one violating an order of the commis- 
sion. Atchison, etc., R. Co. v. State, 
31 Okl. 48, 119 P 961. ee Contempt 
proceedings see supra § 1 

[e] Order of ot COGS Un- 
der a statute providing that, upon 
failure to comply with an order for 
reparation, the person to whom pay- 
ment is directed to be made may sue 
therefor in a court of competent ju- 
risdiction, an appeal from an order 
for reparation is prohibited and will 
not lie. Newport, etc., R. Co. v. Pub- 
lic Serv. Commn., 75 Pa. Super. 28. 
oan Reparation generally see supra 

9 

Right of appeal or review generally 
see supra § 127. 

22. Fishback v. State Public. Serv. 
Commn., 193 Ind. 282, 138 NE 346, 
139 NE 449; Harriss-Irby Cotton Co. 
v. State, 31 Okl. 603, 122 P 163; Atchi- 
son, etc., R. Co. v. State, 28 Okl. 465, 
IAP 2255) PAtchisonmete:: RR. Co. av. 
State, 24 Okl. 807, 105 P 352; St. Louis, 
ete., FR. Co. v. State, 24 Okl.-805, 105 
Prool: ienieh, Vete. sR ECOn Vie ee UpDLIC 
Serv. Commn., 79 Pa. Super. 540 [aff 
277 Pa. 493, 121 A 205]; Royal Glen 
Land, etc., Co. v. Public Serv. Commn., 
91 W. Va. 446, 1138 SE 749; Howell v. 
Public Serv. Commn., 78 W. Va. 664, 
90 SE 105. 

[a] Legislative act.—No appeal 
lies from an order of the commission 
approving a lease of the property of 
one utility by another, which is a 
legislative act. Fishback y. State 
Pub. Serv. Commn., 193 Ind. 282, 138 
NE 346, 139 NE 449. 

23. State v. State Public Serv. 
Gommn., 76 Wash. 625,137 P 132. 


24. Water) (Co. sv. 
Public Utilities Commn., 41 Ida. 19, 
23a P4238 


Ind.—Northern Indiana, etc., Tel., 
etc., Co. v. Peoples Mut. Tel. Co., 184 
Ind. 267, 111-NE 4. 

Minn.—State v. Tri-State you 
Co., ae Minn. 247, 178 NW 60 

N. C.—Corporation Che v. 
Cannon Mfg. Co., 185 N. C. 17, 116 SE 
Lies 

Pa.—People’s Natural Gas Co. v. 
Public Serv. Commn., 268 Pa. 235, 110 
A 467; Manufacturers Light, ete., Co. 
v. Public Serv. Commn., 78 Pa. Su- 
per. 589; Manufacturers Light, etc., 
Co. v. Public Serv. Commn., 78 Pa. 
Super. 587. See Citizens’ Pass. R. Co. 
v. Pennsylvania Public Serv. Commn., 
271 Pa. 39, '114 A 642 [rev 75 Pa. Su- 
per. 238] (construing a statute al- 
lowing an appeal from “any finding or 
determination” by the commission to 
permit appeals only from an order 
dismissing the complaint or requir- 
ing respondent to satisfy it in whole 
or in part); Lewistown v. Public 
Serv. Commn., 80 Pa. Super. 528 (to 
same effect). 

Wash.—Northern Pac. R. Co. v. De- 


etc., 


a 


[§ 130 


utes, however, only final orders will be reviewed ;** 
but a party may appeal from an order final as to him 
without regard to the determination of the proceed- 
ing as to other parties.?° 

Order granting or denying rehearing. An appeal 
is not to be taken from an order granting or denying 


partment of Public Works, 122 Wash. 
673, 211 P 876; State v. State Pub- 
lic Serv. Commn., 81 Wash. 24, 142 
Prast. 

W. Va.—Berkeley Springs Water 
Works v. State Public Serv. Commn., 
93 W. Va. 180, 116 SE 140; Charles- 
ton v. Public Serv. Commn., 83 W. 
Va. 718, 99 SE 68; Bluefield v. Blue- 
field Water Works, etc., Co., 81 W. Va. 
201, 94 SE 121. 

Man.—Re Winnipeg Electric R., 30 


Man. 155, 51 DomLR 697, [1919] 3 
WestWkly 737. 
[a] What constitutes “final” or- 


der.—(1) A final order, such as may 
be reviewed upon appeal, is any or- 
der which changes the positions of 
the parties, or takes from one and 
gives to the other something to which 
he was not entitled and which he 
could not receive before; and the 
term is not to be restricted to the last 
order in the case or the order finally 
disposing of it. Charleston vy. Pub- 
lic Serv... Commn., 83 W:* Va. 718,99 
SE 63 [dist Bluefield v. Bluefield Wa- 
ter Works, ete., Co., 81 W. Va. 201, 
94 SE 121]. See Citizens’ Pass. R. 
Co. v. Public Serv. Commn., 271 Pa. 
39, 114 A 642 [rev 75 Pa. Super. 238] 
(holding that an order fixing rates is 
not unappealable simply because it is 
not a final order ending the proceed- 
ings). (2) So, where a utility was or- 
dered to make connection “with an- 
other, but the commission retained 
jurisdiction to determine, if neces- 
sary, questions of expense and ad- 
ministration and to enforce compli- 
ance, the order was final so as to per- 
mit an appeal from it, the reserved 
jurisdiction relating only to the exe- 
cution of the order. Pittsburgh, etc., 
R. Co. v. State R. Commn., 171 Ind. 
189, 86 NE 328. 

Tb] Order reopening proceeding 
before the commission after its prior 
order had become binding is a “final’’ 
order and therefore appealable. 
Northern Pac. R. Co. v. Department 
of Public Works, 122 Wash. 678, 211 
P 876. 

[e] Interlocutory orders.—The 
court will not review mere interlocu- 
tory orders. Capital Water Co. v. 
State Public Utilities Commn., eee Ida. 
19, 237 P 423; Citizens’ Pass. Cora 
Public Serv. ‘Commn. PAG ead Be) arty 114 
A 642 [rev 75 Pa. Super. 238]; Manu- 
facturers Light, ete. Co. v. Public 
Serv. Commn., 78 Pa. Super. 589; 
Manufacturers Light, ete., Ca. v. Pub- 
lic Serv. Commn., 78 Pa. Super. 587. 

{d] Provisional orders, not final 
in character but experimental only 
and reserving matters for future ad- 
judication, are not to be treated as 
final or as furnishing a basis for a 
proceeding for review. Boise Arte- 
sian Water Co. v. State Public Utili- 
ties Commn., 40 Ida. 690, 236 P 525; 
Berkeley Springs Water Works v. 
State Public Serv. Commn., 93 W. Va. 
180, 116 SE 140; Bluefield v. Blue- 
field Water Works, etc., Co., 81 W. Va. 
201, 94 SE 121. 

[el Order overrul'ng demurrer.— 
An order overruling a demurrer to a 
complaint filed before the commis- 
sion is merely interlocutory, and no 
appeal therefrom lies. 

. Co. v. Public ‘Serv. Commn., 271 
ee 114 A 642 [rev 75 Pa. Super. 

25. Cambria Steel Co. v. Johns- 
town Fuel Supply Co., 70 Pa. Super. 
464; Franke v. Johnstown Fuel Sup- 
ply Co., 70 Pa. Super. 446. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 129-133] 


a rehearing,?® but from the order as to which rehear- 
ing is denied,?* or the order made after rehearing, 
when granted.?® 

[§ 131] d. Persons Entitled to Review. An ap- 
peal from an order or regulation of a public utility 
commission may be taken, or a review thereof asked, 
only by such parties or other persons as may be 
thereunto authorized by constitutional or statutory 
provisions;?° and an appeal will be dismissed when 
it does not appear from the records that appellant 
‘is one of the class of persons so authorized.*° Where 
the right is restricted to parties to the proceeding 
before the commission, only such persons as are 
parties in a legal sense, so that they are bound by 
the proceeding, can take an appeal or procure a 
review,*+ and one not a party has no such right, even 
though he is interested in, or affected by, the result 
of the proceeding ;** but the right extends to any 


party whose pecuniary or propriety interests are ’ 


adversely affected.** 

[§ 132] e. Presentation and Reservation of 
Grounds. An order of a public utility commission 
will ordinarily not be reversed, on appeal, on a ground 
not raised before the commission,** and technical ob- 
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jections taken for the first time upon appeal will 
not be entertained. where the party objecting had 
ample opportunity to be heard thereon by the com- 
mission,*°® Exceptions not saved, as required by 
statute, are waived.*® 

[§ 133] f. Requisites and Proceedings for Trans- - 
fer of Cause. The manner of taking an appeal from, 
or procuring a review of, an order of a public utility 
commission, and the proceedings requisite to the 
transfer of the proceeding to the court to which the 
appeal is so taken or by which the review is to be 
had, depend upon the applicable constitutional and 
statutory provisions,®’ the requirements of which 
cannot be modified either by the court®® or by the 
commission.*® ; 

Time. An appeal may be taken at or within such 
time only as may be prescribed by the constitution or 
statutes,*°.and in the absence of express contrary 
provision, the time therefor cannot be extended ei- 
ther by the commission*! or by the court.*? Where 
notice of the making or rendition of an order is 
required,**? the time within which an appeal must 
be taken does not commence to run until such notice 
has been duly given;** but as to one not entitled to 


26. Capital 
Utilities Commn., 
423 


Water Co. v. Public 
40 Vidas 19,5, 237 —P 


Rehearing see Supra § 125. 


27. Capital Water Co. v. Public 
es Commn:, 41 fda 19) (2377 P 

oH 

28. Capital Water Co. v. Public 


Utilities Commn., supra. 

' 29. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] In Oklahoma, under. Const. 
art 9 § 20, appeals may be taken: 
First, by a corporation whose rates, 
charges, classification of traffic, 
schedule, facilities, conveniences, or 
services are affected; second, by any 
person deeming himself aggrieved by 
the action of the commission; and 
third, by the state, if allowed by law. 
Gulf, ete., R. Co. v. State, 26 Okl. 761, 
110 P 651. See Muskogee Gas, etc., 
Co. v. State, 86 Okl. 58, 206 P 242; 
Atchison, ete.. R. Co. v. State, 82 Okl. 
288, 200 P 232 (both to same effect). 

[b] In Washington, under Rem- 
ington Comp. St. § 10441, providing 
that any utility affected by proceed- 
ings relating to the valuation of its 
property may have a review of such 
questions, only the utility is entitled 
to a review of an order fixing the val- 
uation of its property, and the party 
by .whom the proceeding was institut- 
ed has no such right, notwithstand- 
ing § 10428, which provides that any 
complainant or any public service af- 
fected by an order may institute a re- 
view proceeding, the latter section be- 
ing general and the former specific. 
Everett v. Department of Public 
Works, 125 Wash. 341, 215 P 1045. 

30. Gulf, etc., R. Co. v. State, 26 
Ok. 761, 110. P 652. 

31. State v. Tri-State Tel., etc. 
Co., 146 Minn, 247, 178 NW 603; Whar- 
ton v. Miller, 33 Okl. 771, 127 P 10638. 
See Corporation Commn. v. Southern 
R. Co., 197 N. C. 699, 150 SE 335 (hold- 
ing that a city upon whose petition 
proceedings were initiated before the 
commission is not a party to the pro- 
ceeding in the sense that it has a 
right to appeal from an Gerke made 
therein). 

32. State v. Tri-State Tel, etc., Co,, 
146 Minn. 247, 178 NW 603; Corpora- 
tion Commn. v. Southern R. Co., 196 
N. C. 190, 145 SE 19; North Carolina 
Corp. Commn.: v. Winston-Salem 
Southbound R. Co., 170 N. C. 560, 87 
SE 785; Wharton v. Miller, 33 Okl. 
%71, 127 P 10638. 


| Victory Lumber Co., 
A 426. 


33. In re Northwestern Indiana 
Tel. Co., (Ind.) 171 NE 65; Corpora- 
tion Commn. v. Cannon Mfg. Co., 185 
NE Ca ht, LG SEN L78 2 

34. Royalton v. Central Vermont 
R. Co., 100 Vt. 443, 188 A 782. 

Sustaining order on ground not 
Shas before commission see infra § 

35. Matter of Public Serv. Commn., 
177 App. Div. 444,°164 NYS 310 [aff 
222 N. Y. 541 mem, 118 NE 1070 mem]; 
Great Northern R. Co. v. Department 
of eublte Works, 137 Wash. 548, 242 P 

[a] Admission of evidence will not 
be reviewed when no objection there- 
to was made to the commission. 
Great Northern R. Co. v. Department 
ee ee oie Works, 137 Wash. 548, 242 P 

36. Essex Storage Electric Co. v. 
93 Vt. 437, 108 


37. See constitutional and statu- 
tory provisions. 

[a] In Arkansas, where an appeal 
had been allowed by the corporation 
commission but had not been docketed 
in the appellate court, prior to the en- 
actment of Acts (1921) No. 124, which 
abolished the commission and trans- 
ferred certain of its powers and du- 
ties to the railroad commission, the 
appeal was pending, and consequent- 
ly it was unnecessary to have another 
formal order entered by the railroad 
commission. Van Buren Water Co. v. 
Van Buren. 152 Ark. 83, 237 SW 696. 

{b] In Oklahoma, under Const. art 
9 § 29, providing that appeals from or- 
ders of the commission may be taken 
in the manner in which appeals may 
be taken to the supreme court from 
the district court, and Rev. L. (1910) 
§ 5238, as amended by Sess. L. (1917) 
ec 219, providing that a proceeding to 
reverse, vacate, or modify any order 
shall be by petition filed in the su- 
preme court, the filing of a petition 
in error is jurisdictional, and in the 
absence of such petition the supreme 
court is without jurisdiction to review 
an order of the commission. In re 
Quinton Relief Oil, etc., Co., 88 Okl. 
N83}. 21a P1493: 

{c] In Vermont (1) under Pub. St. 
§ 4600, as amended by Acts (1908) No. 
116 § 1, providing that appeals from 
the commission shall be taken and the 
cause entered in the supreme court in 
the manner and under the law and 
rules of procedure which govern ap- 
peals from the court of chancery, the 
appeal is to be taken, as well as en- 


tered, in the manner of chancery ap+ 
peals, and the statute is not to: be con- 
strued as requiring that the appeal be 
taken in the supreme court. Essex 
Storage Electric Co. v. Victory Lum- 
ber’Co., 93 Vt. 437, 108 A 426; Hyde 
Park v. St. Johnsbury, etc., R. Co., 83 
VE 562 71% Ai9T3i na) Accordingly; 
the appeal is taken by a written mo- 
tion filed with the commission or its 
clerk, and not with the clerk. of .the 
court to which the appeal is taken. 
Essex Storage Electric Co. vy. Victory 
Lumber Co., supra; Hyde Park v. St; 
Johnsbury, etce., R. Co., supra. (3). It 
thereupon becomes the duty of the 
clerk of the commission to transfer 
the cause and papers. in the manner 
provided by statute with regard: to 
chancery appeals, and the case. is 
brought to the supreme court with; 
out action on the part of the com- 
mission. Hyde Park v. St. Se ey 
etc., R. Co., Supra. 

38. Essex Storage Electric Co: v. 
VI OROES: Lumber Co., 93 Vt. 437, 108 A 

39. Essex Storage Electric Co. wv 
Victory Lumber Co., supra, 


40. Corporation Commn. v. South= 
ern R. Co., 185 N. C. 435, 117 SE 563: 
[a] In Oklahoma, under Const. art 


9, § 20, providing that appeals from 
orders of the commission shall bé 
taken in the manner in which appeals 
may be taken to the supreme court 
from district courts, the word ‘“man- 
ner’ as so used either means or in- 
cludes “time,” and such an appeal 
must be taken within one year from 
the date of the order, as required in 
the case of appeals from district 
courts. Atchison, etc., R. Co. v. Love, 
23 ORI 1925 99 P 1081. 

41. Corporation Commn. v. South- 
ern R. Co., 185 N.-C. 435, 117 SE 563; 
Essex Storage Electric Co. v. Victory 
Lumber Co., 93 Vt. 437, 108 A 426; 
Hyde Park v. St. Johnsbury, ete. Re 
Co., 84 Vt. 326, 79 A 873. 

[al Leave to appeal after expira- 
tion of time.—The commission ‘has 
no authority to grant leave to appeal 
after expiration of the time for ap- 
peal fixed by statute. Hyde Park v, 


St. Johnsbury, etc., R. Co., 84 Vt. 326, 
79° A 873: : 
42. Essex Storage Electric Co. v. 


yieteny. Lumber Co., 93 Vt. 437, 108 A 
6. : 
43. See supra § 1 
44. Consumers’ icetvig Co. v. Pub= 
lic Serv. Commn., 24 Pa. Dist. 874, 42 
Pa. Co. 603. 


74 [51 C.J:] 


any notice the time runs from the fling of the order 
or determination in question.*® Unless otherwise 
provided by law, when an application for a rehear- 
ing has been made and denied, the time for appeal 
is computed from the date of the order in question, 
and not the time of overruling such application ;*° 
and when a rehearing has been granted, the time for 
appeal as to the matters included therein is comput- 
ed with respect to the final order made after rehear- 
ing, and not from the date of the original order.*’ 
A mere notification that an order previously made 
would be enforced without further indulgences or 
delay does not reopen the proceeding so as to extend 
the time for appeal.*® If taken after the expira- 
tion of the prescribed time an appeal may be quash- 
ed.*® ‘Similarly, delay in filing a transcript or oth- 
erwise perfecting an appeal beyond the time fixed 
by statute therefor is ground for its dismissal;°° 
but the court does not abuse its discretion’in refusing 
to dismiss the appeal if the delay is excusable or 
not caused by appellant’s negligence. 

Notice. Whether or not notice is required to be 
given of an appeal from an order of the commis- 
sion depends upon the provisions of the statutes re- 
lating to such appeal.®? Where proceedings before 
the commission are entitled and conducted in the 
name of the state, no notice need be given to the 
person upon whose petition or complaint the proceed- 
ing’ was instituted.®3 
’ [§ 184] g. Parties. Unless otherwise provided 
by law, an appeal from an order of the commission 
should be entitled against the party or parties ad- 


verse to appellant,®+ which is the state, when there — 


45. Wilkes-Barre Co. v. Public 
Serv. Commn., 70 Pa. Super. 464. 58. 

46. Dayton v. State Public Utili- 
ties Comman., 111 Oh. St. 476, 145 NE 59. 
849. 

47. State Public Utilities Commn. 


PUBLIC UTILITIES 


7 


received such order). 
St. Louis, etc., R. Co. v. Coyle, 
29 Ok). 2010,:115 PF 769, 

Jenkins Tp. v. Publie Serv. 
Commn., 65 Pa. Super. 122. 


os 


eae 


was no adverse party to the proceedings before the 
commission,®® and the commission is not a necessary 
or proper party to the appeal.°® 
the commission is required by statute. to file an an- 


swer to an appeal taken from its action, it is a party — 


thereto.>7 Where a proceeding was directed against 
two or more utilities for a violation of duty, one ac- 
quitted thereof is not a necessary party to an appeal 
by another.°® 

[§ 135] h. Specification of Errors or Grounds. 
The assignments of error or specifications of grounds 
of appeal from an order of the commission must 
conform to the statute and the rules of the court 
to which the appeal is taken,°® or, when not other- 
wise provided, to the general practice in the courts.®° 
They should not be general,®+ but should specifically 
set out in what respect appellant is aggrieved,° 
without referring to other documents®* or, except 
where the sufficiency thereof is in question,®* to the 
evidence.®® 

[§ 136] i. Record. The matters and documents of 
which the record shall consist, on appeal from an 
order of a public utility commission, are ordinarily 
prescribed by constitutional or statutory provi- 
sions.°® It is imperative that the matters so speci- 
fied be included in the record;®* and nothing else 
is proper to be incorporated therein. Where the 
record is required to include a statement of the facts 
upon which the order in question was based, a mere 
certificate of the evidence is insufficient,*® and the 
facts found and conclusions reached must be stated 
separately therefrom, in order that the court may 
know to what findings and conclusions it should give 


ders made by the commission in the 
proceedings, and a copy of the opin- 
ion, if any, filed by the commission. 
St. Clair Borough v. Tamaqua, etc., 


See An-| Electric R. Co., 259 Pa. 462, 103 A 287, 


[§§ 133-136 


Where, however, © 


v. Pittsburgh, etc., R. Co., 290 Ill. 580, 
125 NE 495. See Consumers’ Co., Ltd. 
v. State Public Utilities Commn., 40 
Ida. 772, 286 P 732, 38 (ALR 15 (ap- 
plying a statute so providing). 

Rehearing see supra § 125. 

48. Corporation Commn. v. South- 
ern R. Co.. 185 N. C. 435, 117 SE 563. | 

49. Wilkes-Barre Co. v. Public 
Serv. Commn., 70 Pa. Super. 464. 

50. Arkansas R, Commn. v. Gray- 
gonia, etc., R. Co., 169 Ark. 13, 272 SW 
850 (semble). 

51. Arkansas R. Commn. v. Gray- 
sonia, etc., R. Co., supra; Van Buren 

Vater Co. v. Van Buren, 152 Ark. 83, 

7 SW 696. 

52. See statutory provisions. 

53. North Carolina Corp. Commn. 
perce Bene R. Co., 151 N. C. 447, 66 

427. 


54. Boston, etc., R. Co. v. State, 77 
N. H. 437, 93 A 306. 
55. Boston, etc., 
supra. t 
Parties to proceeding before com- 
mission see supra § 104. 
56. In re Northwestern Indiana 
Tel. Co., (Ind.) 171, NE 65; Boston, 
¢., R. Co. v. State, 77 N. H. 437, 93 
306; Manila R. Co. v. L. Ammen 
Transp. Co., Inc., 48 Philippine 266. 
57. Public Serv. Commn. v. Balti- 
more, etc., R. Co., 260 Pa. 3238, 103 A 
724 [foll Public Serv. Commn. v. New 
Jersey Central R. Co., 260 Pa. 328, 103 
A 725;: Public Serv. Commn. v. Phila- 
delphia, etc., R..Co., 260 Pa. 327, 103 
A 725] (holding that the commission, 
as a party, may appeal to the su- 
préme court in order to vindicate its 
éwn action where the superior court, 
to which the appeal from the commis- 
sion’s order was originally taken, has 


Ri.Co. v. "State; 


drews v. Public Serv. Commn., 88 Pa. 
Super. 306 (applying the rule). 

60. In re Samoset Co., 125 Me. 141, 
131 A 692; Hamilton v. Caribou Wa- 
ter, ete., Co., 121 Me: 422) 117 ‘A 582, 

61. Hamilton v. Caribou Water, 
etc., Co., supra. 

62. In re Samoset Co., 125 Me. 141, 
131 A 692; Hamilton v. Caribou Wa- 
ter, etc., Co., 121 Me. 422, 117 A 582. 

63. In re Samoset Co., 125 Me. 141, 
131 A 692. ; 

64 In re Samoset Co., supra. 

65. In re Samoset Co., supra. 

66. See constitutional and statu- 
tory provisions. 

[a] In Oklahoma (1) under Const. 
art 9 § 22, the record should consist 
of all the facts upon which the ac- 
tion appealed from was based and 
which may be essential for the proper 
decision of the appeal, together with 
such other evidence introduced before 
or considered by the commission as 
may be selected, specified, and re- 
quired to be certified, by any- party 
in interest, aS well as such other evi- 
dence so introduced or considered as 
the commission may deem proper to 
certify, and a written statement of the 
reasons upon which the action ap- 
pealed from was based. Harriss-Irby 
Cotton Co. v. State, 31 Okl. 367, 121 P 
642. (2) The “facts” referred to in 
such provision mean the facts found 
by the commission, and not the evi- 
dence introduced at the hearing. Chi- 
cago, etc., R. Co. v. State, 24 Okl. 370, 
103 P 617, 24 LRANS 398. 

[b] In Pennsylvania. the statute 
provides that the record shall include 
the testimony taken in proceedings be- 
fore the commission, the findings of 
fact, if any, of the commission based 
upon such testimony, a copy of all or- 


5 ALR 20. 

{c] In Virginia, under Const. § 
156 (f), the commission must certify 
to the appellate court all the facts on 
which the action appealed from was 
based and which may be essential for 
the proper decision of the appeal, and 
must file as a part of the record a 
written statement of the reasons up- 
on which such action was based. Ap- 
palachian Power Co. v. Com., 132 Va. 
1, 110 SE 360. 


67. McElroy v. Boise Valley Tract. . 


Co., 40 Ida. 44, 230 P 1012; Northern 
Illinois Light, etc., Co. v. Commerce 
Commn.9 3027 THI SEY ers 2 SN By rao 
Compare State v. State R. Commn., 52 
Wash. 17, 100 P 179 [rev on other 
grounds 224 U. S. 510, 32 SCt 535, 56 
L. ed. 863] (holding that, under an 
omnibus complaint, a certificate of 
that commission that the evidence in 
certain cases contained and comprised 
the evidence taken in the particular 
matter was sufficient). But see St. 
Louis Southwestern R. Co. v. Stew- 
art, 150 Ark. 586, 235 SW 1003 (hold- 
ing that a party cannot object to the 
omission from the record of a report 
of the commission’s engineers, sub- 
mitted to, and considered by, the com- 
mission, where he failed to insist that 
it be included in the record). 

Dismissal of appeal for absence or 
insufficiency of record see infra text 
and notes 73, 74. 


68. Harriss-Irby Cotton Co. v..- 


State, 31 Okl. 367, 121 P 642; Bacon v. 
poston, eter, KR. Co.,888 Vito 5287 Tea 
69. Petersburg Gas Co. v. Peters- 
burg, 132 Va. 82, 110 SE 533, 20 ALR 
542; Appalachian Power Co. v. Com., 
132 V2. 1, 110 SE 360. 
Findings of fact see supra § 111. 


Se ee ee ee Se ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the presumption of correctness.?° 
Certification. 


determined therefrom by the court,** 
ord is filed or transcripted,’* the appeal will be dis- 


missed. 


70. eon are Fawr Co. v. Com., 
132 Va. 1, 110 SE 3 

Presumption of pe ian a of find- 
ings see supra § 112. 

71. McElroy v. Boise Valley Tract. 
Co., 40 Ida. 44, 230 P 1012. 

72. McElroy v. Boise Valley Tract. 
Co., supra. 

73. Ida.—McElroy Vv. 
Tract. Co., supra. 

IjJ1—Northern Illinois Light, etc., 
Co. v. Commerce Commn., 302 Ill. 11, 
134 NE 142. 

Oh.—lindsey v. State Public Utili- 
As Commn., 111 Oh. St. 6, 144 NE 

Okl.—Muskogee Gas, etc., Co. v. 
State, 102 Okl. 4, 225 P 711; Oklahoma 
Gas, ete. Co. v. State, 102 Okl. 3, 225 

i 


Boise Valley 


Va.—Petersburg Gas Co. v. Peters- 
burg, 132 Va. 82, 110 SE 533, 20 ALR 
542; Appalachian Power Co. v. Com., 
132 Va. 1, 110.SE 360. 

[a] Sufficiency of evidence not re- 
viewed where record does not contain 
all evidence.—Where the record does 
not contain all the evidence considered 
by the commission in determining a 
question of fact, the court cannot re- 
view that question. Lindsey v. State 
Public Utilities Commn., 111 Oh. St. 
6, 144 NE 729. 

[b] Where record is stricken for 
insufficiency, the appeal must be dis- 
missed, as nothing is left before the 


court for consideration. McElroy v. 
Boise Valley Tract. Co., 40 Ida. 44, 
230 P.1012. 

74. Nance v. State, 122 Okl. 36, 252 
LE? "Sa bh baer 

75. Cal.—Sutter Butte Canal Co. v. 


State R. Commn., 202 Cal. 179, 259 P 
937; Traber v. State R. Commn., 183 
Cal. 304, 191 P 366. 

Colo. — Denver, etc., R. Co. v. Chica- 
me ete., R. Co., 64 Colo. Ee eG bee) 


Conn.—Whitby v. Public Utilities 
Commn., 97 Conn. 461, 117 A 497; Mo- 
deste v. Public Utilities Commn., 97 
Conn. 453, 117 A 494. 

Ida.—Chicago, ete., R. Co. v. Pub- 
lic Utilities Commn., 41 Ida. 181, 238 
P 970 [certiorari granted 269 U. S. 
550 mem, 46 SCt 201 mem, 70 L. ed. 
406 mem, and rev on other grounds 
.274 U. S. 344 mem, 47 SCt 604 mem, 
71 L. ed. 1085 mem]; Boise Artesian 
Water Co. v. State Public Utilities 
Commn., 40 Ida. 690, 236 P 525. 

Tll.—Central Northwest Business 
Men’s Assoc. v. Commerce Commn., 
337 Ill. 149, 168 NE 890; Palmyra Tel. 
Co. v. Modesto Tel. Co., 336 Ill. 158, 
167 NE _ 860; Illinois Commerce 
Commun. v. Chicago, ete., R. Co., 332 
TH. 243, 167 NE 664; Illinois Com- 
merce Commn. v. Omphghent Tp., 326 
Tll. 65, 156 NE 766; Wabash, etc., 18m 
Co. v. Illinois Commerce Commn., "309 
Til. 412, 141 NE 212; State Public 
Utilities Commn. v. Springfield Gas, 
etc., Co., 291 Ill: 209, 125 NE $891; 
Chicago, ete., R. Co. v. State Public 
eee Commn., 268 Ill. 49, 108 NE 

9 

Ind.—In re Northwestern Indiana 
Tél, Co., 171 NE 65. 

Minn.—Schain v. Great Northern R. 


A certificate that the record con- 
stitutes a full and correct transcript of the papers 
and records therein included is not sufficient where 
it fails to show that the record embraces all the mat- 
ters required by law to be contained therein." 
Where the record is required to be certified by the 
commission, a certificate by the clerk, if he is not a 
member of the commission, is insufficient.7? 
Deficiency or nonproduction of record. If the ree- 
ord is so deficient that the legality and propriety 
of the order in the respects complained of cannot be 
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[§ 137] j. Review—(1) Scope and Extent. 
review by the court, on appeal, of an order of a pub- 
lie utility commission, is limited to the questions 
whether the commission has regularly pursued its 
authority, whether the order is supported by evi- 
dence, and whether any constitutional right of a 
party is infringed thereby.*® 
whether the court, if the question ‘were originally be- 
fore it, would wake the same order as was made by 
the commission,” ° but. only whether the commission 
has acted reasonably and legally or has exceeded or 
abused its powers,’* and the court will not substi- 
tute its own judgment for that of the commission 
on administrative matters.7® 


2 


or if no rec- 


[51 C.J.] 7 


The 


The question is not 


The mode of procedure, in conducting the review, 
Co., 137 Minn. 157, 162 NW 1079; State | cago, 309 Ill. 40, 139 NE 867. 


Vv. Great Northern R. Co., 1385. Minn: 
19, 159 NW 1089; State v. Great North- 
ern R. Co., 130 Minn. 57, 153 NW 247, 
AnnCas1917B 1201; Steenerson Vv. 
Great Northern R. Co., 69 Minn. 352, 
72 NW 7138. 

N. Y.—Pebd. v. McCall, 219 N. Y. 84, 
113 NE 795, AnnCas1916E 1042; Mat- 
ter of Public Serv. Commn.,, 177 App. 
Div. 444, 164 NYS 310 [aff 200° N.Y. 
541 mem, 118 NE 1070 mem]. 

Okl.—Okmulgee Gas Co. v. State 
Corp. Commn., 95 Okl. 213, 220 P 28; 
Muskogee Gas, etc., Co. v. State, 81 
Oy 176, a So Ea o0, 

Pa.—Erie v. Public Serv. Commn., 
96 Pa. Super. 42; Henderson Coal Co. 
v. Public Serv. Commn., 73 Pa. Super. 
45; V. & S. Bottle Co. v. Public Serv. 
Commn., 70 Pa. Super. 308; Mt. Union 
Borough vy. Mt. Union Water Co., 63 
beep te 337 [aff 256 Pa. 516, 100 A 


Utah.—Jeremy Fuel, etc., Co. v. 
State Public Utilities Commn., 63 
Utah 392, 226 P 456; Salt Lake City 


v. Utah Light, ete., Co., 52 Utah 210, 
LTS PY 556. 

Wash.—State v. State R. Commn., 
60 Wash. 218, 110 P 1075. 


Ww. ; 
lic Serv. Commn., 73 W. Va. 571, 80 
SE 931. 

76. 1li.-—Chicago Motor Bus Co. v. 


CES Stage Co., 287 Ill. 320, 122 NE 
' La.—Yazoo, ete., R. Co. v. Public 
Serv. Commn., 128 S 39. 

Minn.—Schain v. Great Northern R. 
Co., 187 Minn. 157, 162 NW 1079. -See 
State v. Great Northern R. Co., 135 
Minn. 19, 159 NW 1089 (holding that 
the court does not consider the wis- 
dom or expediency of the order). 


Nebr.—Chicago, etc., R. Co. v. Ne-- 


braska State R. Commn., 85 Nebr. 818, 
124 NW 477, 26 LRANS 444. 
Pa.—Ben Avon Borough v. Ohio 
Valley Water Co., 260 Pa. 289, 103 A 
744; Lehigh, ete., R. Co. v. Public 
Serv. Commn., 79 Pa. Super. 540 [aff 
277 Pa. 493, 121A. 205];  Passyunk 
Ave. Business Men’s Assoc. v. Public 
Serv. Commn., 73 Pa. Super. 242; 
Greensburg v. Public Serv. Commn., 
73 Pa. Super. 75 [aff'268 Pa. 177, 110 
A 750]; Henderson Coal Co. v. Pub- 
lic Serv. Commn., 73 Pa. Super. 45; 
Foltz v. Public Serv. Commn., 73 Pa. 
Super. 24; V. & S. Bottle Co. v. Pub- 
lic Serv. Commn., 70 Pa. Super. 308. 
[a] Fact that court deems order 
unwise or inexpedient is not suffi- 
cient to justify a reversal of a rea- 
sonable order made by the commis- 
sion in the lawful exercise of its pow- 
ers. Chicago Motor Bus Co. v. Chi- 
vere Stage Co., 287 Ill. 320, 122 NE 
77. 
Alabama Public Sery. Commn., 
Ala. 164, 107 S 71. 
Conn.—Modeste v. Public Utilities 
Commn., 97 Conn. 453, 117 A .494; 
Whitby v. Public Utilities Commn., 97 
Conn. 461, 117 A 497. 
Ill.—Palmyra Tel. Co. v. Modesto 
Tel, Co.; 336 Tll. 158, 167 NE 860; 
People’s Gas Light, etc., Co. v. Chi- 


Ala.—Alabama Power Co. v. 
214 


La.—State vv. Louisiana Public 
Serv. Commn., 161 La. 293, 108 S 487. 
Pere oe v. Brown, 19 SW (2d) 

Okl.—Atchison, ete., R. Co. v. State, 
23 Okl. 510, 101 P 262 

Pa.—Ben Avon Borough v. Ohio 
Valley Water Co., 260 Pa. 289, 103 A 

: Lewistown v. Publie Serv. 
Commn., 80 Pa. Super. 528; Greens- 
burg v. "Public Serv. Commn., 73 Pa. 
Super. 75, 83 [aff 268 Pa. 177, 110 A 
750]; V. & S. Bottle Co. v. Public 
Serv. Commn., 70 Pa. Super. 308. 

Tex.—Cr osbyton- Southplains R. Co. 
eg R. Commn,, (Civ. A.) 169 SW 


_ “The court confines itself to the ul- 

timate question as to whether the 
commission acted within its power.” 
Greensburg v. Public Serv. Commn., 
supra. 

78. I1l.—Central Northwest Busi- 
ness Men’s’. Assoc. v. Commerce 
Commn., 337 Til. 149, 168 NE 890; Ini- 
nois Commerce Commun. Vv. Chicago, 
etc., R. Co., 332 Ill. -2438, 163 NE 664; 
Illinois Commerce Commn. v. Omph: 
ghent Tp., 326 Ill. 65, 156 NE 766; Wa- 
bash, etc., R. .Co. v. Commerce 
Commn., 309 Ill. 412, 141 NE 212; Com- 
merce Commn. v. Cleveland, etc., R. 
Co., 309 Ill. 165, 140 NE 868. 

Lia. —Yazoo, ete., R. Co. v. Public 
Sery. Commn., 128 S 39; State v. Lou- 
isiana Public’ Serv. Commn., 161 La. 
293, 108 S 487. 

Minn. —Brogger v. Chicago, ete., R 3 
Co., 137 Minn. 338, 163 NW 662, 164 
NW 368; Schain v. Great Northern R. 
Co., 137 Minn. 157, 162 NW 1079; State 
v. Great Northern R. Co., 130 Minn. 57, 
153 NW 247, AnnCasi917B 1201. < 

N. J.—Perth Amboy v. Publie Util- 
ity Comrs., 98 N. J. L. 106, 118 A 782. 

N. Y.—Matter :.of Publie Serv. 
Commn., 177 App. ‘Div. 444, 164 NYS 
310 [aff 222 N. Y. 541 mem, 118 NE 
1070 mem]. 

Oh.—Hardin-Wyandot Lighting Co. 
v. Public Utilities Commn., 108 Oh. St. 
207, 140 NE 779; Lima Tel., ete., Co. v. 
State Public Utilities Commn., 98 Oh. 
St. 110, 120 NE 3830; Pollitz v. State 
Public Utilities Commn., 96 Oh. St. 
560, 118 NE 107; Hocking VaHey. ®. 
Co.’ v. State Public Utilities Commn., 
92 Oh. St. 362, 110 NE 952. 

Pa.—Erie v. Public Serv. Commn., 
96 Pa. Super. 42; Wayne Public Safe- 
ty Assoc. v. Public Serv. Commn., 94 
Pa. Super. 228; Schuylkill R. Co. v. 
Public Serv. Commn., 71 P&. Super. 
204; Pennsylvania R. Co. v. Publie 
Serv. Commn., 67 Pa. Super. 575 [rev 
on other grounds 250 U.S. 566, 40 SCt 
36, 63 L. ed. 1142). 

Philippine.—Mejica v. Public Utili- 
ty Commn., 49 Philippine 774. 

Wash.—Dryden Commercial Club v. 
Department of ‘Public Works, 142 
Wash. 317, 252 P.91f1; State v. North- 
Syne ae: R. Co., 104 Wash: 405, 176 


W. Va.—Harrisville v. Publie Serv. 
Commn., 103 W. Va. 526, 138 SE 99; 
United Fuel Gas Co. v. Public Serv. 
Commn., 73 W. Va..571, 80 SE 931. 

See Modeste v. Public Utilities 


. 
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except as limited by statute, is what justice and con- 
venience require,*® and must depend upon the cir- 
‘cumstances of the particular case under considera- 
tion,*® the good of the public, and not the benefit 
to the contending parties, being the controlling fac- 


tor.81 


{§ 138] (2) Matters Reviewable—(a) In General. 
Notwithstanding the presumption in favor of its 
propriety and validity,** the reasonableness and 
lawfulness of an order are subject to review on ap- 
The appeal opens all challenged findings,** 
and not merely the final order complained of 38° but 
the appeal of one party does not bring up errors 


peal.&* 


Comman., 97 Conn. 453, 117 A 494 [foll 
Whitby v. Public Utilities Commn., 97 
Conn. 461, 117 A 497] (holding that a 
mere administrative question cannot 
be reviewed by the court). 
. {a] In Pennsylvania (1) in cases 
where no constitutional question is 
raised the court will not substitute 
its judgment for that of the commis- 
sion. Ben Avon Borough v. Ohio Val- 
ley Water Co., 260 Pa. 289, 103 A 744; 
Scranton v. Public Serv. Commn., 80 
Pa. Super. 549 [dist Ohio Valley. Wa- 
ter Co. v. Ben Avon, 253 U. S. 287, 40 
SCt 527, 64 L. ed. 908 (rev 260 Pa. 289, 
103 A 744)]; Lewistown v. Public 
Serv. Commn., 80 Pa. Super. 528; 
Beaver Valley Water Co. v. Public 
Serv. Commn., 76 Pa. Super. 255 [aff 
271 Pa. 358, 114 A 373]; Foltz v. Pub- 
lic Serv. Commn., 73 Pa. Super. 24; 
Schuylkill R. Co. v. Public. Serv. 
Commn., 71 Pa. Super. 204; Beaver 
Valley Water Co. v. Public Serv. 
Commn., 71 Pa. Super. 43; Wilkes- 
Barre Co. v. Public Serv. Commn., 70 
Pa. Super. 464; Mt. Union Borough 
v. Mt. Union Water Co., 638 Pa. Super. 
337 [aff 256 Pa. 516, 100 A 968]. (2) 
When the order or regulation is at- 
tacked as confiscatory, however, it has 
been held that the court must exercise 
its independent judgment as to both 
the law and the facts; but this con- 
clusion is reached in view of the stat- 
utes providing the method of appeal 
from the orders of the commission, 
and the decisions of the courts indi- 
cating that all objections to the ecom- 
mission’s Orders must be determined 
on appeal, so that it could not be 
said that the statute offered an op- 
portunity to test the order so clear 
-and definite that an aggrieved party 
was obliged to proceed thereunder or 
suffer loss of rights guaranteed by 
the federal constitution; and accorda- 
ingly, an independent judicial deter- 
mination of the question of confisca- 
. tion was held necessary in order to 
‘avoid infringing the constitutional 
guaranty against confiscation. Ohio 
Valley Water Co. v. Ben Avon, 253 U. 
S..287, 40 SCt 527, 64 L. ed. 908 [rev 
260 Pa. 289, 103 A 744 (expl Pennsyl- 
vania Gas Co. v. State Public Serv 
Commn., 211 App. Div. 253, 207 NYS 
599)]; Bangor Water Co. v. Public 
Serv. ‘Commn., 82 Pa. Super. 48. 

{b] Thus ‘the eourt will not in- 
clude, in the valuation of a utility’s 
property, items of claimed value 
which have been ignored by the com- 
‘mission in the exercise of its sound 
discretion. Beaver Valley Water Co. 
v. Public Serv. Commn., 71 Pa. Super. 
‘43. 

[c] Unreasonableness as depend- 
ent upon exercise of power and not 
wisdom or expediency.—The court has 
no power to determine that an order 
made by the commission is unreason- 
able in the sense that it is an unwise 
or inexpedient order, but only that 
it is an unlawful, arbitrary, or eapri- 
cious exercise of power. Peo. v. Mc- 
Call, 219 N. Y. 84, 113 NE 795, AnnCas 
1916E 1042. 

{d] On appeal from contempt pro- 
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[8§ 137-139 


assigned by the other party.8* 

[§ 139] (b) Evidence. - 
the commission on questions of fact are, under the 
rule obtaining in most jurisdictions, conclusive upon 
the courts when supported by evidence,*®* the evi- 


Although the findings of 


dence must be reviewed by the court to determine 


ceedings (1) the court will not review 
the sentence imposed. State v. Lou- 
isiana Public Serv. Commn., 161 La. 
293, 108 S 487. (2) Contempt proceed- 
ings see supra § 126. 

Conclusiveness of findings support- 
. by substantial evidence see supra 

nS lp 

79. Parker-Young Co. v. State, (N. 
H.) 145 A 786. 


80. Parker-Young Co. v. State, su- 
pra. 

81. Parker-Young Co. v. State, su- 
pra. ‘ 

82. See supra § 122. 

83. Allen vy. State R. Commn., 179 


Cal. 68, 175 P 466 [certiorari den 249 
U. S. 601 mem, 39 SCt 259 mem, 63 L. 
ed. 797 mem]; Chicago R. Co. v. Tlli- 
nois Commerce Commn., 336 Ill. 51, 
167 NE 840; Sidney v. Wabash R. 
Co., 333 Ill, 126, 164 NE 201; West 
Suburban Transp. Co. v. Chicago, etc., 
R. Co., 309 Ill. 87, 140 NE 56; People’s 
Gas Light, ete., Co. v. Chicago, 309 
Ill. 40, 189 NE 867; State Public Util- 
ities Commn. v. Toledo, etc., R. Co., 
267 Ill. 98, 107 NE 774; Atchison, etc., 
R. Co. v. State, 115 Okl. 158, 241 P 776; 
State v. State R. Commn., 60 Wash. 
218,-110 P 1075. 

{a] In New Mexico, under Const. 
art 11, the court decides whether the 
order is lawful and reasonable and 
whether the utility shall be com- 
pelled to comply with it. Woody v. 
Denver, etc., R. Co., 17 N. M. 686, 132 
P 250, 47 LRANS 974: Seward v. Den- 
ver, ete, Ra Coz ai INa ME. Won) Lowe 
980, 46 LRANS 242. 

84. New York, etc, Co. v. New 
York Cent. R.« Co, 281 Bas 257, 126°A 
3882; Lehigh, etce., R. Co. v. Public 
Serv. Commn., 277 "Pa. 493, 121 A 205. 

Review of evidence to determine va- 
lidity of findings and order see infra 
$139. 

83. Lehigh, .ete., R. Co. v. Public 
Serv. Commn., 277 Pa. 493, 121 A 205. 

86. Essex Storage Electric Co. v. 
PaeeOry, Lumber Co., 93 Vt. 437, 108 A 

87. See supra § 112. 

88. Cal.—Traber Vv. State R. 
Commn., 183 Cal. 304, 191 P 366. 

Colo.—Chicago, ete., R. Co. v. Pub- 
lic Utilities Commn., 64 Colo. 263, 171 
P'$'6;5\) Denver) etesTR. Co.wv. Chicago: 
ete., R.-Col; 64°Coloi229, 101 P74. 

Conn.—Root v. New Britain Gas- 
light Co., 91 Conn. 134, 99 A 559. 

Ill.— Chicago R. Co. v. Commerce 
Commn., 336 Ill. 51, 167 NE 840; Atch- 
ison, ete., R. Co. v. Illinois Commerce 
Commn., 335 Ill. 624, 167 NE 831; Illi- 
nois Commerce Commn, v. Chicago, 
etc., R. Co., 332 Ill. 243, 163 NE 664; 
Commerce Commn. v. Cleveland, etc., 

Co., 309 Ill. 165, 140 NE 868? Pub- 
tie Utilities Commn. v. Smith, 298 Ill. 
151, 131 NE 371; State Public Utilities 
Commn. v. Springfield Gas, etc., Co., 
291 Ill. 209, 125 NE 891; Chicago Mo- 
tor Bus Co. v.. Chicago Stage Co., 287 
Ill: 320, 122 NEV 477; © Railroad, ete., 
Commn. v. Litchfield, ete., R. Co., 267 
Ill. 337, 108 NE 347. 

La.—Vicksburg, ete., R..Co. v. State 
R. Commn., 132 La. 193, 61 S 199, Ann 


the validity and propriety of the order and whether 
competent evidence supports it.88 
not, however, enter upon an independent investiga- 
tion of the evidence to develop new facts not found 
by the commission to sustain its order;8® nor, where 
the commission has failed or refused to act, will it 
review the facts and make a finding thereon.®® 


The court will 


Cas1914C 1168. 

Mass.—Donham v. Publie Serv. 
Comrs., 232 Mass. 309, 122 NE 397. . 

Minn. —State v. Great Northern EVs 
Co., 180 Minn. 57, 153 NW 247, Ann 
Cas1917B 1201. 

Mo.—State v. Public Serv. Commn., 
233 SW 425 [rev on other grounds 


262 U. S. 276, 43 SCt 544, 67 L. ed. 981, 
31 aes 807]. 

N. H.—Parker-Young Co. v. State, 
tae A 786. 


J.—Perth Amboy vy. Public Util- 

ity comes, 938 Ne Te La L06) Eee A: ie 

N. D.—State v. Milhollan, 50) Nz Ds 
184, 195 NW 292. 

Oh. —hLykins v. State Public Util- 
ities Commn., 115 Oh. St. 376, 154 NE 

249; Cincinnati Tract. Co. v. State 
Public Utilities Commn., 112 Oh. St. 
699, 148 NE 921; Portsmouth v. Pub- 
lic Utilities Commn., 108 Oh. St. 272, 
140 NE 604. 

Okl.—Chicago, ete., R. Co. v. State, 
123 Okl. 190, 252 P 349 

Pa.—Foltz v. Public Serv. Commn., 
73 Pa. Super, 24; Beaver Valley Wa- 
ter Co. v. Public Serv. Commn WisPa: 
Super. 43. 

Utah.—Bamberger Electric R. Co. v. 
State Public Utilities Commn., 59 
Utah 351, 204 P 314. i 

[a] Court does not weigh evidence, 
er only examines it to see whether 
the findings are sustained, whether 
the evidence is competent and proper- 
ly taken, and whether the proper legal 
principles, especially as to jurisdic- 
tion and substantive rights, have been 
regarded and applied, all of which are 
elements to be considered in arriving 
at a conclusion as to whether the or- 
der appealed from is reasonable and 
in accordance with the law. Foltz v. 
Public Serv. Commn., 73 Pa. Super. 24. 
See Beaver Valley Water Co. v. Public 
Serv. Commn., 71 Pa. Super. 43, 52 
(where it was said: “‘There is a de- 


cided difference between weighing dis- | 


puted evidence and _ ascertaining 
whether the commission has refused 
to consider competent evidence prop- 
erly beforé them’’). 

[b] Whether or not corporation is 
public utility is a mixed question of 
law and fact, and not a pure question 
of fact as to which the commission’s 
finding. is conclusive upon the court, 
and so is subject to review by the 
court. Allen v. State R. Commn., 179 
Cal. 68, 175 P 466 [certiorari den 249 
U. S. 601 mem, 39 SCt 259 mem, 63 L. 
ed. 797 mem]. 

Determination of sufficiency of evi- 
dence see infra § 140. 

89. Brotherhood Locomotive Fire- 
men, ‘etc.,v. New. Vork <CentyeRaiCor 
(111. ) 171 NB 148; Chicago R. Co. Vv. 
Commerce Commn., 3386 Ill. 51; 167 
NE 840; Atchison, ete., R. Co.v.  Tlli- 
nois Commerce Commn., 335 Ill. 624, 
167 NE 831. 

Court confined to consideration of 
record made before commission see 
infra § 140 text and note 6. 

90. St. Louis-San Francisco R. Co. 
v. Lewis, 154 Ark. 478, 243 SW 63; 
Southwest Missouri R. Co. v. Public 
Serv. Commn., 
380; Bacon v. Boston, etc., R, Co:, 83 
Vt. 528, 77 A 858. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


281 Mo. 52, 219 SW ~ 


-§ 140] 


[§ 140] k. Determination. 


commission’s authority.°® 


court and cannot be disturbed;* 


91. See supra § 122. 

92. See supra § 122. 

93. Illinois Commerce Commn, v. 
Chicago, ete., R. Co:, 332 Ill. 243, 163 
NE 664; Illinois Commerce Commn. v. 
Omphghent Tp., 326 Ill. 65, 156 NE 
766; Wabash, etc., R. Co. v. Commerce 
Commi, 309 ell) 74125) 41 NE 22s 
Commerce Commn. vy. Cleveland, etc., 
R. Co., 309 Jil. 165, 140 NE 868. 

94. Ala.—Railroad Commn, 


Northern Alabama R. Co., 182 ia 
357, 62 S 749. 
Ark.—St. Louis Southwestern R. 


oa Stewart, 150 Ark. 586, 235 SW 

Tll.—TIllinois Commerce Commn. v. 
Chieazo, ete, (R. Co.,.332 Tll., 243, 163 
NE 664; Illinois Commerce Commn. v. 
Omphghent Tp., 326 Ill. 65, 156 NE 
766; Wabash, etc., R. Co. v. Commerce 
Commn:, 309 Wl. 412, 141 NB. 212; 
State Public Utilities Commn.  v. 
Springfield Gas, ete., Co., 291 Ill. 209, 
125 NE 891; Chicago Motor Bus Co. v. 
caeeaee Stage Co., 287 Ill. 320, 122 NE 


Ky.—Southern R. Co. v. Frankfort 
Distillery, 26 SW (2d) 1025. 

Me.—Kennebunk, etce., Water Dist. 
v. Wells, 147 A 138. 

Minn.—Schain v. Great Northern R. 
Co., 137 Minn. 157, 162 NW 1079; Rail- 
road, etc., Commn. yv. Great Northern 
Re Con li24yMiinns, 33.0 144) INIWe ls 
Jacobson v. Wisconsin, etc., R. Co., W1 
Minn. 519, 74 NW 893, 70 AmSR 358, 


40 LRA 389. 
Mo.—State v. State Public Serv. 
Commn., 308 Mo. 328, 272 SW 971 


[writ of error dism 275 U. S. 489, 48 
SCt 33, 72 L. ed. 388]. 
Nebr.—Southern Nebraska Power 
Co. v. Taylor, 209 Nebr. 683, 192 NW 
317; Rawlings v. Chicago, etc., IRACoz 
209 Nebr. 167, 190 NW 569; In re Lin- 
coln Tract. Co., 103 Nebr. 229, 171 NW 
192; Byington v. Chicago, etc., R. Co., 
96 Nebr. 586, 148 NW 520; Hill v. Un- 
ion Pac. R. Co., 96 Nebr. 205, 147 NW 


681; Hooper Tel. Co. v. Nebraska Tel. 
Co., 96 Nebr. 245, 147 NW 674. 
N. H.—Grafton County Hlectric 


Light, Aan Co. v. State, 77 N. H. 490, 
93 A 1028. 

Oh.—Hardin-Wyandot Lighting Co. 
v. Publie Utilities Commn., 108 Oh. St. 
207, 140 NE 779; Ashtabula Gas Co. v. 
State Public Utilities Commn., 102 Oh. 
St. 678, 133 NE 915, 20 ALR 217; Lima 
Tel., ete., Co. v. State Public Utilities 
Commn., 98 Oh. St. 110, 120 NE 330; 
Settle v. State Public. Utilities 
Commn., 94 Oh. St. 417, 114 NE 1036; 
Hocking Valley R. Co. v. State Public 
Utilities Commn., 92 Oh. St. 362, 110 
NE 952. 

Okl.—Bryan v. State, 133 Okl. 213, 
Dileer S1020 so Kansas, ete:,) Re Co. Vv. 
State, 127 Okl. 240, 260 P 468; Shaffer 
Oil, etc., Co. v. Creek County Gas Co., 
114 OFl. 258, 246 P 630; Oklahoma 
Gee, etc., Co. v. State, 102 Okl. 3,220 P 


Pa.—Lehigh, p ARS Rye Cova eublic 
Serv. Commn., 7 9 Pa. Super. 540 [aff 
277 Pa. 493, 121 A 205]; Henderson 
Coal Co. v. Public Serv. Commn., 73 
Pa. Super. 45; V. & S. Bottle Co. v. 
Public Serv. Commn., 70 Pa. Super. 
308; Philadelphia Suburban Gas, etc., 
Co. v. Public Serv. Commn., 69 Pa. 
Super. 355. 

ee —Philippine Shipowners’ 


In view of the pre- 
sumption in their favor,?+ and the quantum and 
character of the evidence required to overcome such 
presumption,®? orders and regulations made by a 
public utility commission are given great weight, on 
appeal therefrom,®* and should be set aside only 
when clearly unreasonable, illegal, 
and prejudicial to appellant,®®> or in excess of the 
If the order is fairly 
and substantially supported by evidence, and does 
not infringe any constitutional right of the parties, 
the commission’s determination is binding upon the 


PUBLIC UTILITIES 


or improper,°# 


mission.® 


and the order 


Assoc. v. Public Utility Commn., 51 
Se ne 957; 

S. D.—Cahill v. Great Northern R. 
Co., 40 S. D. 55,.166 NW 306 [rev_on 
other grounds, 253 U. S. 71, 40 SCt 
457, 64 L. ed. 787, 10 ALR 1335]; Not 
ved v. Chicago, etc., RR. CO. L010 s. pela 
153 NW 886. 

Tex.—State R. Commn. v. Galveston 
Chamber of Commerce, 105 Tex. 101, 
145 SW 573; International, etc., R. Co. 
v. Railroad Comrs., (Civ. A.) 86 SW 
16 faff 99 Tex. 332, 89 SW 961). 

Va.—Norfolk, ete., R. Co. v. Com., 
148 Va. 630, 1389 SE 281; Norfolk, etc., 
Riv Coe var interstate Re Co: i4 Vaz 
789, 76 SE 940; Louisville, ete., R. Co. 
v. Interstate R. Co., 107 Va. 225, 57 
SE 654. 

Wash.—North Bend Stage Line, 
Ine. v. Denney, 279 P 752; State v. 
Northern Pac. 
176 P 539; State wv. 
60 Wash. 218, 110 P 1075. 

Wis Via: —Norfolk, ee R.- Gos. Vie 
Public Serv. Commn., 91 W. Va. 414, 
113 SE 247; United Fuel Gas Co. v. 
Public Serv. Commn., 73 W. Va. 571. 
80 SE 931. 

Wis.—La _ Crosse State R. 
Commn., 172 Wis. 233, v178 NW 867. 
See Eau Claire v. ‘Wisconsin-Minneso- 
ta Light, etc., Co., 178 Wis. 207, 189 
NW 476 (holding that the court 
should proceed with great caution in 
setting aside orders fixing rates be- 
cause of presumed errors of judgment 
or technical computation). 

ja] Experimental rates not readily 
disturbed.—The court will be slow to 
interfere with an order of the com- 
mission fixing experimental rates, and 
unless it appears that the rates so 
fixed are unreasonable they will not 
be vacated. State v. State Public 
Sery. Commn., 308 Mo. 328, 272 SW 
971 [writ of error dism 275 U.S. 489, 
48 SCt 33, 72 L. ed. 388]. 

[b] Fact that interstate commerce 
commission arrived at different con- 
clusion on similar record is immate- 
rial and cannot affect the question 
whether the order is supported by the 
evidence. Wabash, etc., R. Co. v. 
Commerce Commn., 309 Ill. 412, 141 
NE 212. 

Interference with discretion of com- 
mission as to mode of exercising pow- 
ers see supra § 81. 

Validity of orders see supra § 117. 

95. State v. Public Serv. Commn., 
290 Mo. 389, 235 SW 181; Lima: v. 
State Public Utilities Commn., 103 
Oh. St. 501, 184 NE 453; Greensburgh 
Borough y. Public Serv. Commn., 268 
13). 177, E10 A750 faft473).Pa. Super. 
75 

[a] Where no prejudice is shown, 
the failure of the commission to dis- 
miss or sustain complaints filed with 
it cannot successfully. be asserted as 
error. Greensburgh Borough v. Pub. 
Serv. Commn., 268 Pa. 177,,110 A 750 
[aff.73 Pa. Super. 75]. 

[b] Waiver of . irregularity.— 
While the failure of the commission 


to base its finding of the valuation of 


a utility’s property upon any suffi- 
cient evidence thereof is technically 
erroneous, it cannot be prejudicial 
where it was acquiesced in by the par- 
ties and where the utility did not ask 
for rates sufficient to produce any re- 
turn upon their investment; and, ac- 


R. Co., 104 Wash. 405, | 
State R. Commn., ; 
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should be treated as valid if it can be sustained on 
any legal ground,®® even though not raised before 
the commission.°® 
is the extent to which the error complained of may 
have affected the action of the commission. 

In determining the sufficiency of the evidence, the 
court is not fettered by artificial rules as to the 
weight to be given to the commission’s conclusions,” 
and it will correctly apply the law to the facts dis- 
closed, although it has been misapplied by the com- 
The question is not whether there is a 
scintilla of evidence to support the order, but wheth- 
er it is reasonably supported by all the evidence ;* 


The primary concern of the court 


cordingly, such error will not cause 
a reversal of the order made by the 
commission. Lima v. State Public 
Utilities Commn., 103 Oh. St. 501, 134 


NE 453. 

96. Hill v. Union Pac. R. Co., 96 
Nebr. 205, 147 NW 681; Hooper Tel. 
Co. v. Nebraska Tel. Co., 96 Nebr. 245, 
147 NW 674 
achat of commission sce supra §§ 

97. Cal.—Traber v. State R. 
Commn., 183 Cal. 304, 191 P 366. 

Colo.—Pirie v. Public. Utilities 
Commn., 72 Colo. 65, 209 P 640. 4 

Ida.—Capital Water Co. v. Public 
Utilities Commn., 44 Ida. 1, 262 P B08; 

I1l.—Illinois Commerce Commn 
Chicago, éte.,“R. Col;/332) Win2433 163 
NE 664; Illinois Commerce Commn. 
v. Omphghent Tp., 326 Ill. 65, 156 NE 
766; Commerce Commn, v. Cleveland, 
etc., R. Co., 309 Ill. 165, 140 NE 868; 
Public Utilities Commn. v. Smith, 298 
Ill. 151, 1381 NE 371; Chicago Motor 
Bus Co. v. Chicago Stage Co., 287 Ill. 
3820, 122 NE 477. 

Me.—Hamilton v. Caribou Water, 
etc., Co., 121 Me. 422, 117 A 582. 

Minn.—State v. Great Northern R. 
Co., 185 Minn. 19, 159 NW 1089. 

Nebr.—Chicago, etc., R. Co. v. Ne- 
braska State R. Commn., 85 Nebr. 818, 
124 NW 477, 26 LRANS 444, 

N. J.—Delaware, ete., R. Co. v. Rail- 
road Comrs., 79 N. J. 1 154, 74 A 269. 

Ok, —Chicago, etc., R. Co. v. State, 
131 Ol. 207," 268 P 2365 Muskogee 
Gas, etc., Co. v. State, 2S Ok1. 176, 186 
122 730; Ft. Smith, etc., R. Co. v. State, 
25 Okl. 866, 108 P 407. 

Pas —Lehigh, ete., R. Co. v...Public 
Serv. Commn., 79 Pa. Super. 540 [aff 
277 Pa. 493, 121 A 205]; Johnstown v. 
Johnstown, etc., R. Co., 75 Pa. Super. 
540; Spontak vy. Public Serv. Commn., 
73 Pa. Super. 219: Piercely v. Public 
Serv. Commn., 78 Pa. Super. 212. 

Philippine.—Mejica v. Public. Util- 
ity Commn., 49 Philippine 774. 

Utah.—-St. George v. Public Util- 
ities Commn., 62 Utah 453,220 P 720, 

[a] Although court might reach 
different conclusion from the evi- 
dence, it cannot overturn an order 
which has adequate evidence to sus- 
tain it. Lehigh, ete., R. Co. v. State 
Public Serv. Commn.,\79 Pa. Super. 
540 [aff 277 Pa. 493, 121 A 205]. 

Conclusiveness of findings of fact 
see supra § 112. 

98. Royalton v. Central Vermont 
R. Co., 100 Vt. 443, 138 A 782. 

99. Royalton v. Central Vermont 
R. Co., supra. 

Grounds for reversal not raised be- 
fore commission see supra § 132. 

1. Parker-Young Co, v. State, (N. 
H.) 145 A 786. 

2. Donham v. Public Serv. Comrs., 
232 Mass. 309, 122 NE 397. 

3. New England Tel., etc., Co. v. 
Public Utilities Dept., 262 Mass. 137, 
159 NE 7438, 56 ALR 784; Clarksburg 
Light, ete., Co. v. State Public Serv. 
Commn., 84 W. Va. 638, 100 SH 551. 

[a], Court is not bound by commis- 
sion’s decision on immateriality of 
evidence, and may give such evidence 
due weight. New England Tel., etce., 
Co. v. Public Utilities Dept., 262 Mass. 
187, 159 NE 748, 56 ALR 784. 

4. Atchison, ‘ete., R,. CoaivVa, Come= 
merce Commn., 335. Ill, 624, 167 NE 
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but the order should not be disturbed unless so man- 
ifestly against the weight of the evidence or so clear- 
ly unsupported by it as to show mistake or willful 


disregard of duty.® 


Only matters in record considered. Unless other- 
wise provided by statute, the court on appeal is con- 
fined, in its hearing and determination of the mat- 
ter, to the record of the proceedings had before the 
but under some statutes the court 
may hear evidence for the purpose of determining 
the reasonableness of the order appealed from.’ 
In General. 
power of the court, on appeal from an order of a 


commission ;° 


[§ 141] 1. Disposition—(1) 


831, Chicago Motor Bus Co. v. Chica- 
go Stage Co., 287 Ill. 320, 122 NE 477; 
Cincinnati Tract. Co. v. State Public 
Utilities Commn., 112 Oh. St. 699, 148 
NE 921; Ohio Utilities Co. v. Public 
Utilities Commn., 108 Oh. St. 143, 140 
NE 497; St. Clairsville v. State Public 
Utilities Commn., 102 Oh. St. 574, 132 
NE 151. 

Review of evidence see supra § 

5. Ind.—Pittsburgh, ete., R. Co. v. 
An R. Commn., 171 Ind. 189, 86 NE 

Oh.—Cincinnati Tract. Co. v. State 
Public Utilities Commn., 112 Oh. St. 
699, 148 NE 921; Ohio Utilities Co. v. 
Publie Utilities Commn., 108 Oh. St. 
143, 140 NE 497; St. Clairsville v. 
State Public Utilities Commn.,, 102 Oh. 
St. 574, 132 NE 151. 

Okl.—F t. Smith, res R. Co. v. State, 
25 Okl. 866, 108 P 40 

Pa.—Beaver Walley Water Co. v. 
Public Serv. Commn., 71 Pa. Super. 43. 

Va.—Norfolk, ete., R. Co. v. Inter- 
state R. Co., 114 Va. 789, 76 SE 940. 

Wash.—Northern Pac. R. Co. v. 
a R. Commn., 57 Wash. 134, 106 P 


i la ie 
U. S.—Wilmington: City REACOo; 


6. 
v. Taylor, 198 Fed. 159: 

Ida.—Chicago, etc., R. Co. v. Public 
Utilities Commn., 41 Ida. 181,. 238 P 
970 [certiorari granted 269 U. S. 550 
mem, 46 SCt 201 mem, 70 L. ed. 406 
mem, and'‘rev on other grounds 274 U. 
S. 344 mem, 47 SCt 604 mem, 71 L. 
ed. 1085 mem]. 

Ill.—Atchison, ete., R. Co. v. Com- 
merce Commn., 335 Ill. 624, 167 NE 


831. 

N. M.—In re Coal Rates, 23 N. M. 
704, 171.P 506;° Woody v. Denver, etc., 
R, Co., 17 N.-M. 686, 1382 P 250, 47 
LRANS 974. 

Okl.—McAlester Gas, ete. Co. v. 
State Corp. Commn., 102 Okl. 11.35227 
YP 83; Atchison, etc., R. Co. v. Levick, 
38 Okl. 746, 134 P 874. 

See Franklin v. Public Serv. 
Commn., 73 Pa. Super. 294 epee 
ly applying the rule). 

And see cases infra note. 

[a] Rule applied.—Where a utility 
is not permitted by the commission 
to present, by way of defense to a 
prima facie case made against it, mat- 
ters of law or fact deemed by it es- 
sential as affecting the merits, it is 
naturally deterred from taking an 
appeal, since an appeal must be deter- 
mined on the basis of the record made 
before the commission. Wilmington 
City R. Co. v. Taylor, 198 Fed. 159. 

Record see supra § 136. 

7. See statutory provisions. 

[a] In Indiana, under Burns St. 
Annot. (1914) § 10052 c 3, the court is 
authorized to hear evidence different 
from, and additional to, that heard by 
the commission, and must, before ren- 
dering judgment, transmit a copy of 
such evidence to the commission for 
its consideration, whereupon the com- 
mission may alter. or rescind its order 
and must report to the court within 
ten days. Public Service Commn. v. 
Frazee, 188 Ind. 573, 122 NE 328. 

{[b] In North Carolina, under the 
statute providing that appeals from 
the commission shall be tried under 
the same rules and regulations as are 
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The 


visions.14 
order should be 


prescribed for the trial of other civil 
causes, it necessarily follows that nei- 
ther plaintiff nor defendant is con- 
fined to the testimony submitted to 
the commission, but may introduce 
other evidence. Corporation Commun. 
v. Seaboard Air Line R. Co., 161 N. C. 
270, 76 SE 554. 

[ec] Appeal as supersedeas.—The 
appeal from an order of the railroad 
commissioners to the superior court 
given by the Connecticut statute is an 
independent proceeding before the su- 
perior judge, and therefore the provi- 
sion of the statute that the appeal 
shall operate as a supersedeas does 
not come into operation until the 
court takes jurisdiction of the appeal, 
and a decision by it that it has no ju- 
risdiction thereof shows that there 
was no supersedeas. New York, etc., 


R. Co. v. Cockcroft, 49 Fed. 3. 
[d] Compensatory bond.—Under a 
statute providing that, on appeal, 


bonds conditioned for the payment of 
all damages occasioned by the delay 
in the enforcement of the order of the 
commission shall be required in addi- 
tion to the usual appeal bond, the 
furnishing of such. a compensatory 
bond is mandatory on appeal from an 
order reducing rates, where the order 
is suspended pending review. State 
vy. Mitchell, 60 Wash. 660, 111 P 873. 

8. U. S.—wWilmington City R. Co. 
v. Taylor, 198 Fed. 159. 

Ala.—Alabama Power Co. v. Ala- 
bama Public Serv. Commn., 214 Ala. 
1649107 2SS7a2 

Ida.—Oregon Short Line R. Co. v. 
State Public Utilities Commn., 276 P 
970; Chicago, ete., R. Co. v. Public 
Utilities Commn., 41 Ida. 181, 238 P 
970 [certiorari granted 269 U. S. 550 
mem, 46 SCt 201 mem, 70 L. ed. 406 
mem; rev on other grounds 274 U.S. 
344, 47 SCt 604, 71 L. ed. 1085]. 

Ind.—MecCardle v. Marion County, 
195 Ind. 281, 144 NE 877. 

Mo.—State v. State Public Serv. 
Commn., 308 Mo. 359, 272 SW 957; 
State v. Public Serv. Commn., 298 Mo. 
524. 252 SW 446; Chicago, etc., R. Co. 
v. Public Serv. Commn., 266 Mo. 333, 
181 SW 61. 

Ok].—Gulf, ete., R. Co. v. State, 23 
Ok). 524. 101 SW 258. . 

Vt.—Bacon v. Boston, etc., 
83 Vt. 421, 76 A 128. 

But see Hooper Tel. Co. v. Nebraska 
Tel. Co., 96 Nebr. 245, 147 NW 674; 
Hill v. Union Pac. R. Co., 96 Nebr. 205, 
147 NW 681; Cincinnati v. State Pub- 
lic Utilities Commn., 105 Oh. St. 181, 
137 NE 36 (per Marshall, C. J.) (in 
all of which it was said, obiter, that 
the power of the court is to reverse, 


vacate, or modify the commission’s 
order). 
fa] In New Hampshire, under 


Pub. L. ec 239 § 18, the final judg- 
ment of the court shall be a decree 
dismissing the appeal, or vacating the 
order complained of in whole or in 
part, as the case may be. Parker- 
Young Co. v. State, 145 A 786. 

[b] In New Mexico, under Const. 
art 11, if the supreme court on appeal 
finds the order reasonable and lawful, 
it enters a judgment to that effect 
and proceeds to enforce the same, and 


R. Co., 


na ie ae ae 
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public utility commission, is ordinarily merely that 
of affirmance or reversal of the order as made,® ex- 
cept that, when an order is separable, it may be re- 
versed in part and in part affirmed.® 
improper order will be reversed and annulled;*° but 
the court is without authority to amend or modify 
the order made by the commission,!+ or to substitute 
or direct the substitution of another order for it,+? 
or in any way to make an original order in the prem- 
ises,1* except when the power or duty so to do is 
conferred upon it by constitutional or statutory pro- 
Unless otherwise provided by law, the 


An invalid or 


sustained or reversed by the court 


if it finds the order unlawful or un- 
reasonable it refuses to enforce it. 
Seward v. Denver, etc., R. Co., 17 N- 
M. 557, 131 P 980, 46 LRANS 242. 

Remand to commission see infra §§ 
142, 1438. 

9. State v. State Public Serv. 
Commn., 308 Mo. 359, 272 SW 957; St. 
Louis, etc., RuCo; ws ‘Williams, 25 Ok. 
662, 107 P 428. 

10. Ala.—Alabama Power Co. v. 
Alabama Public Serv. Commn., 214 
Ala. 164, 107 S 71. 

Cal.—Allen v. State R. Commn., 179 
Cal. 68, 175 P 466 [certiorari den 249 
U. S. 601 mem, 39 SCt 259 mem, 63 L. 
ed. 797 mem]. 

Ida.—Oregon Short Line R. Co. v. 
spe Public Utilities Commn., 276 P 
70 

Ill.—Illinois Commerce Commn. v. 
Chicago, ete: R. Co: 3832 Ti. 243" des 


NE 664; Illinois Commerce Commn. 
Vv. Cleveland: etc., R. Co., 320 Ill. 214, 
150 NE 678; Commerce Commn. v. 
Cleveland, etc., R. Co;, 7309) Dies 165; 
140 NE 868. 

Minn.—Abrahamson y. Canadian 
Northern R. Co., 177 Minn. 1386, 225 
NW 94. 

Pa.—Franklin Vv. Public Serv. 


Commn., 73 Pa. Super. 294. 

Remand for further proceedings see 
infra § 143. 

11. Wilmington City R. Co. v. Tay- 
lor, 198 Fed. 159; Alton, ete., R. Co. v. 
Illinois Commerce Commn., 316 Ill. 
625, 147 NE 417; State v. State Public 
Serv. Commn., 308 Mo. 359, 272 SW 
957; Gulf, etc., R. Co. v. State, 23 Okl. 
524, 101 SW 258. 

12. Wilmington City R. Co. v. Tay- 
lor, 198 Fed. 159; Alabama Power 
Co. v. Alabama Public Serv. Co., 214 
Ala. 164, 107 S 71; McCardle v. Mari- 
on County, 195 Ind. 281, 144 NE 877; 
State v. State Public Serv. Commn., 
308 Mo. 359, 272 SW 957. Compare 
Seward v. Denver, etc., R. Co., 17 N. 
M. 557, 580, 131 P 980, 46 LRANS 242 
(holding that Const. art 11 § 7, pro- 
viding that, on review of an order of 
the commission, the supreme court 
shall ‘decide such cases on their mer- 
its,” merely means that the court 
shall decide them on a consideration 
of the substance and the legal rights 
involved, in contradistinction to a 
decision based upon mere defects of 
procedure or the technicalities there- 
of, and does not confer upon the court 
legislative power to substitute an- 
other order for that made by the com- 
mission). 

13. State v. Public Serv. Commn., 
298 Mo. 524, 252 SW 446; Cincinnati 
v. State Public Utilities Commn., 105 
Oh. St. 181, 187 NE 36 (per Marshall, 
Cyd Scranton v. Public Serv. 
Commn., 80 Pa. Super. 549; Mt. Union 
Borough v. Mt. Union Water Co., 63 
ee Super. 337 [aff 256 Pa. 516, 100 A 
968]. 

14. See constitutional and statu- 
tory provisions. 

{a] In Oklahoma (1) under Const. 
art 9 § 23, if an order of the commis- 
sion is set aside or reversed, it be- 
comes the duty of the court to substi- 
tute therefor such order as in its opin- 
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by entering its final decree, and not. by directing the 
commission so to do,'® except when the cause is 
remanded to the commission for further proceed- 
ings.1® If the order is affirmed it becomes the final 
order of the commission;'’ but a judgment of af- 
firmance is without prejudice to future application 
to the commission for a modification of the order.1® 
Similarly, a judgment of reversal does not preclude 
the commission from subsequently entering a prop- 
er order in the premises.!? 

Costs. Under statutes providing therefor, the 
court may award the costs of the appeal to the suc- 
cessful party;?° and where an order is reversed, 
the court may properly order the repayment to ap- 
pellant of costs paid by him pursuant to the order in 
question.*1 

Where the court is equally divided, the order of 
the commission will be affirmed.?? 

{[§ 142] (2) Remand to Commission—(a) For 
Further Investigation Pending Appeal. In some ju- 
risdictions the court is given authority, during the 
pendeney before it of an appeal from an order of 
the public utility commission, to remand the pro- 
ceeding to the commission for further investigation 
or the taking of additional evidence and report there- 
of to the court.2* Under such a provision the court 
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may send a proceeding back to the commission with 
directions to make findings of fact which have been 
omitted,2* or to substitute new findings in place of 
findings clearly unjustified by the evidence,’° or to 
take evidence which is necessary to a determination 
of the questions involved,?* or to permit a necessary 
party to make defense and to be heard thereon ;?7 
and a party who has been precluded or prevented 
from offering material evidence before the commis- 
sion may procure a remand for the taking of such 
evidence,?® upon an application setting out in sub- 
stance the evidence sought to be introduced.?® Such 
an application may be denied where applicant has 
not shown due diligence.°° A party must take no- 
tice, as a matter of law, of an order remanding the 
proceeding for further investigation,?? and is not 
entitled to notice of the hearing thereof before the 
commission in pursuance of such order.” 

[§ 143] (b) Upon Reversal. Under statutes in 
some jurisdictions,?* where an order of the commis- 
sion is vacated or reversed upon appeal, the court 
may, in its discretion, remand the proceeding to the 
commission with directions to make such order as 
may be warranted.** In remedying the proceeding, 
however, the court should not specifically prescribe 
the order to be made by the commission,?® nor make 


ion thhe commission should have made 
at the time of entering the order ap- 
pealed from.’ McAlester Gas, etc., Co. 
v. State Corp. Commn., 102 Okl. 118, 
Zan PB 833) Atchison, ete. BR... Co. v. 
State, 82 Okl. 288, 200 P .232; St. 
Louis-San Francisco R. Co. v. State, 
81 Okl. 298,198 P 73. (2) If no final 
order can be made in the case at the 
time it is presented to the court, the 
court may make such temporary or- 
der as in its opinion should have been 
made at the time the appeal was tak- 
en. McAlester Gas, etc., Co. v. State 
Corp. Commn., supra. (3) Upon the 
making by the court of a temporary 
rate, superseding or suspending a 
rate fixed by the commission, the 
court may require a suspending bond, 
in a proper sum fixed by it, to insure 
the refunding of any sum which may 
finally be decided to have been im- 
properly collected under such tempo- 
rary rate. McAlester Gas, etc., Co. 
v. State Corp. Commn., supra. 

{b] In Washington, under Rem- 
ington Comp. St. (1922) § 10441,. the 
courts are made part of the tribunal 
for the valuation of the property of 
public utilities, and their function is 
not confined to a judicial review of 
the commission’s acts, but they may 
set aside a valuation and make a new 


one. Pacific Tel., etc., Co. v. Kuyken- 
dall, 265 U. S. 196, 44 SCt 553, 68 L. 
ed. 975. 

15. Public Utilities Commn. vv. 
Bast Providence Water Co., (R. I.) 137 
A 873. 

' 16. See infra § 143. 


17. Byington v. Chicago, etc., R. 
Co., 96. Nebr. 584, 148 NW 520; Hill 
v. Union Pac. R. Co., 96 Nebr. 205, 147 
NW 681. 

18. Hill v. Union Pac. R. Co., su- 


pra. 
Modification of orders see supra § 


St. Louis Southwestern R. Co. 
v. State, (Tex. Commn, A.) 255 SW 
390 [rev (Civ. A.) 199 SW 829]. 
20. Abrahamson Vv. Canadian 
Northern R. Co., 177 Minn. 136, 225 


NW 94; Mansion House Assoc. v. 
Great Western R. Co., [1895] 2 Q. B. 
141. : 

21. Public Serv. Commn. v. Frazee, 


188 Ind. 573, 122 NE 328. 

22. Pennsylvania Gas Co. v. Pub- 
lic Serv. Commn., 81 Pa. Super. 65 
{rev on other grounds 278 Pa. 512, 123 
A 471) ; 


23. See constitutional and statu- 


tory provisions. 

24. Parker-Young Co. v. State, (N. 
H.) 145 A 786; Grafton County Elec- 
tric Light, etc., Co. v. State, 77 N. H. 
490, 93 A 1028; Muskogee Gas, etc., 
Co. v. State, 81 Okl. 176, 186 P 730; 
Atchison, etc., R. Co. v. State, 47 Okl. 
645, 150 P 108: Midland Valley R. 
Co. v. State, 24 Okl. 817, 104 P 1086. 

25. Erie v. Public Serv. Commn., 
AUSSP aA. robot dys Awd tlc. 

26. McAlester Gas, etc. Co. v. 
State Corp. Commn., 102 Okl. 118, 227 
P83: “SE -Louis? ete2 RR. Co." ve State, 
28 Okl. 372, 111 P1396, 114 P 1096. 

[a] In New Mexico (1) under 
Const. art 11, when the commission 
appeals to the supreme court to have 
its order enforced, no additional evi- 
dence ¢an be taken. Woody v. Denver, 
ete., R- Go., 17 N. M. 686, 132 P 250, 
47 LRANS 974; Seward v. Denver, 
ete., R. Co., 17 N. M. 557, 181 P-980, 46 
LRANS 242. (2) But when the util- 
ity appeals against the order, the 
court may remand the cause to the 
commission and require additional 
evidence to be taken before determin- 
ing the question, the court thus being 
given more latitude in the latter case. 
Seward v. Denver, etc., R. Co., supra. 

27. Baltimore, etc., R. Co. v. Com., 
110 Va. 215, 65 SE 528. 

28.. Seward v. Denver, etec., R: Co., 
17 N. M. 557, 131 P 980, 46 LRANS 
242; Hine v. Wadlington, 27 Okl. 285, 
111 P 5438. 

395 = Warriss-irby-- Cotton.’ +o. Gin. 
State, 31 Okl. 367, 121 P 642; Hine v. 
Wadlington, 27 Okl. 285, 111 P 543. 

fa] Where applicant fails to set 
out such evidence, the court will over- 


rule his application. Harriss-Irby 
Cotton Co. v. State, 31 Okl. 367, 121 
P 642. 

30. Harriss-Irby Cotton Co. v. 


State, supra. 

[a] Second application for remand 
will be overruled where a case had 
formerly been set for hearing for the 
taking of additional evidence and ap- 
plicant failed to avail himself of the 
opportunity thereby offered. Harriss- 
Irby Cotton Co. v. State, 31 Okl. 367, 
121 P 642. 

81. Harriss-Irby Cotton Co. v. 
State, supra. 

32. Harriss-Irby Cotton 
State, supra. ou, 

33. See statutory provisions. 

34. Nebr.—Ralston Business Men’s 
Assoc. v. Bush, 102 Nebr. 446, 167 NW 


Cov. 


N. H.—Parker-Young Co. v. State. 
145 A 786; Grafton County Electric 
Light, etc., Co. v. State, 77 N. H. 490, 
93 A 1028. 

N. J.—Public Serv. R. Co. v. Publie 
UaUeY Comrs., 96 N. J..L..54, 114 A 

N. Y.—Peo. v.. Second Dist. Public 
pee Commn., 210 N. Y. 456, 104 NE 

Pa.—St. Clair Borough v. Tamaqua, 
etc., Electric R. Co. 259" Pa A62e 103 
A 287, 5 ALR 20; Baltimore, ete., R. 
Co. v. Public Serv. Commn., 69 Pa. 
Super. 421. 

[a] In Illinois the court has au- 
thority to remand the cause to the 
commission only where it appears 
that the commission failed to receive 
evidence properly offered, in which 
event the court is authorized to re- 
mand the proceeding to the commis- 
sion with instructions to receive the 
testimony so offered and to recon- 
sider the case in view of the new evi- 
dence. People’s Gas Light, etc., Co. v. 
Chicago, 309 Ill. 40, 139 NE 867. 

{[b] Where order made is not sup- 
ported by evidence, the court ‘has pow- 
er to set aside the order and remand 
the proceeding to the commission- 
ers to make a proper and reasonable 
order based on the evidence. Public 
Serv. R. Co. v. Public Utility Comrs., 
96 N. J. L. 54, 114-A 323, 

[ec] If finding of fact appears to be 
erroneous, the court may remand the 
cause to the commission for a rehear- 
ing. Parker-Young Co. v. State, (N. 
H.) 145 A 786. : 

[d]- Where material circumstances 
or conditions have changed since or- 
der was entered, it will be reversed 
and the cause remanded for such fur- 
ther consideration as may be war- 
ranted. Ralston Business Men’s As- 
soc. v. Bush, 102 Nebr. 446, 167 NW 
727; Baltimore, etc., R. Co. v. Public 
Serv. Commn., 69 Pa. Super. 421. 

35. Henderson County v. Chicago, 
etc., R.'Co., 320 Til, 608, 151 NE 542% 
In re Northwestern Indiana Tel. Co., 
(Ind.) 171 NE 65. 

fa] Constitutionality of statute 
authorizing court to prescribe order 
to be made.—The provision of Acts 
(1913) ¢ 76 § 78, as amended by Acts 
(1927) ¢ 258, empowering the court to 
which an appeal is taken from an or- 
der of the commission to make a final 
determination and send the proceed- 
ing back to the commission with an 
order how to proceed, is unconstitu- 
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firdings as to the matter to be determined by it.*°® 
When the cause is so remanded, it is the plain duty 
of the commission to proceed further therewith as 
directed by the court.*7 No further notice need be 
given by the commission.*& The matter is before the 
commission for such further trial of the fact or argu- 
ment on the law as any party in interest may desire,*® 
and the commission must hear and determine the 
cause de novo in the light of the court’s opinion.*° 
It should utilize evidence already taken so far as 
practicable,*! but is not confined thereto and may 
receive new and additional evidence if offered.4?, A 
statutory limitation of time within which the com- 
mission must hear and consider new evidence when 
the proceeding is sent back to it for that purpose*# 
does not apply where the cause is remanded generally 
for further proceedings.*4 

[§ 144] 3. Certiorari.*® In some jurisdictions 
statutes provide for the review of orders of the pub- 
lie utility commission by certiorari,‘® and even in the 
absence of express provision therefor it has been 
held that sudh an order may be reviewed by cer- 
tiorari in a proper case.?7 The jurisdiction involved 
in such a review is original, and not appellate.48 Un- 
less otherwise provided by statute, certiorari is not 
the exclusive remedy of an aggrieved party.*® 

Writ as discretionary. ig accordance with the 
rule governing certiorari generally,®® where disere- 
tionary jurisdiction is conferred by the constitution 
upon the court, it is not obliged to grant a writ of 
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certiorari to review an order of the commission,** 
notwithstanding any statute attempting to require it 
to take jurisdiction of all applications therefor.®* 

Existence of other remedy. The court will refuse 
to take jurisdiction of an application for a writ of 
certiorari, if another remedy exists by which the is- 
sues can be fully determined and the rights of the 
parties preserved and enforeed,°? or, a fortiori, where 
another and exclusive remedy is prescribed by stat- 
ute.°# 

Orders reviewable. Except as limited by statute, 
certiorari is applicable to review any order of the 
commission which can be affirmed or set aside by 
the court.®> 

Conditions precedent. Under some statutes an ap- 
plication to the commission for a rehearing of an 
order complained of is a prerequisite to a remedy by 
certiorari;°® and matters not raised in such appliea- 
tion cannot be passed upon by the court.®” 

Jurisdiction. Certiorari proceedings to review or- 
ders of the commission should be instituted in such 
court as may be prescribed by statute.°* The issu- 
ance of a writ of certiorari does not preclude the, 
commission from objecting to the jurisdiction of the 
court at the hearing on the merits.>® 

Who may apply for writ. A review of an order of 
the commission by certiorari, when proper, may be 
obtained by any party aggrieved thereby.°®° 

Time of application. “Any right to obtain a writ 
of certiorari to review the commission’s order is lost 


tional as undertaking to control legis- 
lative or administrative discretion 
and as clothing the courts with legis- 
lative powers over the commission. 
In re Northwestern Indiana PelsCo., 
(Iind.) 171 NE 65. 

36. Henderson Conner v. Chicago, 
ete., R. Co., supra. But see Parker- 
Young Co. v. State, (N. H.) 145 A 785 
(holding that, if a finding of fact 
made by the commission appears to 
be erroneous, the court may either 
remand the case to the commission 
for a rehearing or may determine the 
fact according to its view of the rela- 
tive weight of the evidence). 

87. Denver, ete., R Co. v. Chicago, 
etc.,. Re Co; 64 Colo. 229, 185 P 817. 

38. Milwaukee Electric Key Ete. CO; 
v. Milwaukee County, 189 Wis. 96, 206 
NW 201. 

39. Peo. v.- Second Dist. Public 
Serv. Commn., 210 N. Y. 456, 104 NE 
952. Compare Milwaukee Electric R., 
etc., Co. v. Milwaukee County, 189 
Wis. 96, 206 NW 201 (holding that 
the commission need not hold any 
further hearings where alJl the evi- 
dence offered can be taken without 
limitation and no further testimony 
or evidence would be helpful to the 
commission in rendering its decision). 

40. Denver, etc., R. Co. v. Chicago, 
etc,, BR: Co., 64 Colo. 229; 185 RP. 817; 
Parker-Young Co. v. State, (N. H.) 145 
A 786; Grafton County Electric Light, 
ete., Co. v. State, 77 N. H. 539, 94 A 
193. 

{a] Thus, where a finding of fact 
made by the commission is erroneous 
and the court determines the fact ac- 
cording to its view of the relative 
weight of the evidence, the commis- 
sion, in its further consideration of 
the case upon recommittal, will pro- 
ceed as it would if such fact had been 
announced by it in the first instance. 


Parker-Young Co. v. State, (N. H.) 
145 A 786. 

41. Peo. v.. Second Dist. Public 
Serv. Commn., 228 N. Y. 553, 126 NE 
728. 

42. Peo. v. Second Dist. Public 
Serv. Commn., supra. 

43. Remand for taking of addition- 


al evidence pending appeal see supra 


§ 142 

44. Grafton County Electric Light, 
oles, Cos Ve-State 07 IN: Eis 63:95 947A: 

os 

45. Generally see Certiorari 11 C. 
J. p 80. 


To review order of railroad com- 
mission see Railroads [33 Cyc 52]. 

46. See statutory provisions. 

[a] In Mississippi the commission 
is an inferior tribunal within the con- 
templation of Code § 90, so as to be 
subject to the supervision and con- 
trol of the superior courts of the state 
through the writ of certiorari. Gulf. 
etc., R. Co. v. Adams, 85 Miss. 772, 38 
S 348. 

47. Rapid R. Co. v. State Public 
Utilities Commn., 225 Mich. 425, 196 
NW 518; Peo. v. Brooklyn Heights 
R: Coy 172) Niawi¥.-90; 64.N o7s8iilatt 
69 App. Div. 549, 75 NYS 202]; Peo. 
v. Railroad Comrs., 158 N., Y- 421, 53 
NE 163 [aff 32 App. Diva L5S,.04 NYS 
901]. Contra Delaware, etc., RCo. 
v. Stevens, 172 Fed. 595. 

48. Clark v. Denver, etc, R. Co., 
(Colo.) 239 P 20. 

49. Pennsylvania Gas Co. v. State 
Public Serv. Commn., 211 App. Div. 
253, 207 NYS 599. 


50. See Certiorari §§ 78-87. 

51. Clark v. Denver, etc., R. Co., 
(Colo. 2397 P 220; 

52. Clark v. Denver, etc., R. Co., 


supra; Pollitz v. Michigan EU, Commn., 
205 Mich. 549, 172 NW 611. 

53, Clark v.. Denver, "etc. HiaiCos, 
(Colody 239% Be 20; State v.. StatecR. 
Comrs., 73 Mont. ne 234 P 834. 

54 Devereaux v. State Public 
Utilities Commn., 125 Me. 520, 134 A 
545. 
her 
Public Utility Comrs., 
366, 118 A 535. 

fal Order striking rate schedule 
from files.—An order of the commis- 
sion striking from its files a rate 
schedule filed by a water company on 
the ground that the company was not 
a public utility may be reviewed by 
certiorari, even though a judgment 
therein can only set aside the order 


Acquackanonk Water Co. v. 
BHO ANE digrel un 


and cannot lead to the establishment 
of rates desired by the company. 
Acquackanonk Water Co. v. Public 
Vet ey, Comrs., 97. N. J. L. 366, 118 A 
535 

56. Lusk v. Public Serv. Commn., 
277 Mo. 264, 210 SW 72 [rev on other 
grounds 254 U.S. 535, 41 SCt 192, 65 


L. ed. 389]. 

57. Lusk v. Public Serv. Commn., 
supra. 

58. See statutory provisions. 


[a] In Alabama an application for 
a writ of ¢ertiorari to review an or- 
der of the commission should be ad- 
dressed to the circuit court and not to 
the supreme court. Birmingham v. 
Southern Bell Tel., ete., Co., 203 Ala. 
251, 82 S519. 

{[b] In Washington (1) where pro- 
ceedings before the commission to fix 
rates were initiated in one county, and 
a preliminary hearing upon the ques- 
tion of valuation was held in another 
county, a proceeding for review of 
its order should be instituted in the 
former county, in view of Remington 
Comp. St. § 10428, providing for an 
application to the superior court of 
the county in which the proceeding 
was instituted, notwithstanding § 
10441, which provides that applica- 
tions for reviews of proceedings to fix 
valuations of utilities’ properties 
shall be made in the county in which 
the hearing was held. State v. De- 
partment of Public Works, 143 Wash. 
67, 254 P 839. (2) But a proceeding to 
review an order relative to valuation 
of a utility’s property should be insti-~ 
tuted, under § 10441, in the superior 
court of the county in which the hear- 
ing was held. and the court of another 
county in which the proceeding was 
instituted has no jurisdiction. Ever- 
ett v. Department -of Public Works, 
125 Wash. 341, 215 P 1045. See State 
v. Department of Public Works, supra 
(to same effect). 

59. Clemmons v. State R. Commn., 
LS Calin 4 oo) aeealeoe 

60. Peo. v. Willcox, 207 N. Y. 86, 
100 NE 705, 45 LRANS 629. 

Parties to proceedings before com- 
missicn see supra § 104. 


es ee ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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if application is not made therefor within such time 
as may be prescribed by statute.*4 Unless otherwise 
provided, such limitation of time is not abrogated 
or extended by a statutory provision for the rehear- 
ing of its orders by the commission.°? 

Notice. The giving of such notice of an applica- 
tion for a wuit of certiorari as may be prescribed. by 
statute is essential to the right to have a review in 
such proceedings.°? 

Staying enforcement of order. Under a statute 
permitting the court, upon notice and after hearing, 
to stay the enforcement of an order of the commis- 
sion, a court by which a writ of certiorari has been 
granted to review the commission’s order is not re- 
quired to hold a further trial or hearing before stay- 
ing the enforcement of such order pending the re- 
view.°* <A stay will not be granted where a stat- 
ute provides for the remission of penalties or forfei- 
tures incurred during the pendency of any proceed- 
ing to set aside an order of the commission, and no 
damage can result to the utility.®® 

Against whom writ directed. The writ in cer- 
tiorari proceedings should be directed to the com- 
mission,®® and if misdirected it must be quashed.*? 
The clerk of the commission is not properly joined 
as respondent.®§ 


Scope of review. The validity of an order will 


PUBLIC UTILITIES 
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be determined according to the rules applicable in | 
certiorari proceedings generally.°® The inquiry is 
limited to the jurisdiction of the commission to make 
the order complained of,*° which includes the regu- 
larity of the py roceedingss by which it obtained such 
jurisdiction;*+ and accordingly the order will not _ 
be set aside unless it clearly appears that it is unrea- 
sonable or unsupported by the evidence’? or that 
the commission in making it exceeded its jurisdic~ 
tion.** The court has power to review the legality 
of the conimission’s acts,’* and to determine from 
the evidence whether the order is supported by the 
facts;7° but it cannot substitute its judgment as 
to the wisdom or expediency of the order for that 
of the commission,’® nor ean it review or revise the 
conclusions reached by the commission upon the 
facts;’" and if the order is reasonable and within 
the power of the commission it must be sustained.** 
Determination and disposition. Unless given ad- 
ditional power by law, the court has authority only 
to uphold or set aside the order made by the commis- 
sion,“® and it is otherwise without power to settle 
the rights of the parties.*° So it has no jurisdiction 
to make any new order,®+ nor to make or direct any 
revision or modification of the order made by the 
commission ;** but in a proper case it may remand 
the cause to the commission for such further proceed- 


61. Atlantic City v. Public Utility] 190 P 539. R. Commn:, 192 Cal Ai32)e2t0 ee sooe 
Comrs., 2 N. J. Mise. 1021; 126 A 479; Mo.—State v. Busby, 274 SW ee Richardson v. State R. Commn., 191 
Buffalo v. Buffalo Gas Co., 82, Misc. N. J.—Interstate Tel., etc., Cal. 716, 218 P 418; New York Cent. 
304, 143 NYS 716 [aff 160 App. Div.| Public Utility Comrs. Vl SN paaie ibe or 8h, R. Co. v. Public2Serv. Comrs.. 234 
914 mem, 145 NYS 1117 mem]. 86 A 363. See Hackensack Water Co. | Mass. 133, 125 NE, 176. See Peo: v. 

62. Buffalo v. Buffalo Gas Co., su-| v. Public Utility Comrs., 96 N. J. L.| First Dist. Public Serv. Commn., 101 
pra. 184, 115 A 528 (holding that an or-! Misc. 10, 166 NYS 825 (holding that 


Rehearing see supra § 125. 

63. Atlantic City v. Public Utility 
Comrs., 2 N. J. Misc. 1021, 126 A 479. 

64. Matter of People’s Gas, etc., 
Go., 122° Misc. 285, 202 NYS ‘700. 

65. Peo. v. First Dist. Public Serv. 
Commn., 110 Misc. 509, 181 NYS 790 
{rev on other grounds 193 App. Div. 
746, 184 NYS 369 (aff 230 N. Y. 614 
mem, 130 NE 915 mem)]. 

66. ‘Manila R. Co. v. L. Ammen 
Transp. Co., Inc., 48 Philippine 266. 

67. Manila R. Co. v. L. Ammen 
Transp Co., Inc., supra. 

68. Weston v. Board of R. Comrs., 
205 Mass. 94, 91 NE 308. 

69. Erie R.’Co. v. Public Utility 
Comrs., 85 N. J. L. 420, 89 A 1001 (so 
stating). And see cases infra notes 
70-78. 

[a] Jurisdiction of court is not 
limited by a statute giving it power 
to set the order aside when it is not 
supported by the evidence. Erie R. 
Go. v. Public Utility Comrs., 35 N. 
J. L. 420, 89 A 1001. 

Generally see Certiorari §§ 341-375. 

70. U. S.—New York v. New York 
Public Serv. Commn., 269 U. S. 244, 
46 SCt 83, 70 I..ed. 255 [aff 236 N. Y. 
530, 142 NYS 271 (aff 203 App. Div. 
369. 196 NYS 623)]. 

Ala.—Ex p. Birmingham, 199 Ala. 
9, 74.8 51. 

Mo.—Lusk v. Public Serv. Commn., 
277 Mo. 264, 210 SW 72 [rev on other 
grounds 254 U. S. 535, 41 SCt 192, 65 
L. ed. 3891. 

N. Y.—Peo. v. McCall, 219 N. Y. 84, 
113 NE MODs AnnCasi916E 1042. 

Ss. D.—Investors Syndicate v. Hirn- 
ing, 40 S..D. 251, 167 NW 141. 

Compare Idaho Power, etc., Co. v. 
Blomquist, 26 Ida. 222, 141 P 10838, 
AnnCas1$16E 282 (where it was said 
that in certiorari proceedings the 
court has substantially the same au- 
thority in reviewing orders of the 
commission as on appeal). 


et ae p. Birmingham, 199 Ala. 9, 
72. Colo.—Chicago, etc., R. Co. v. 


Public Utilities Commn., 68 Colo. 475, 
(51°C. J.—6] 


der not supported by' evidence was 
properly set aside). 

N. Y.-—Peo. v. First Dist. Public 
Serv. Commn., 173 App. Div. 826, 160 
NYS=91. 

Utah.—Utah Copper Co. v. State 
Public Utilities Commn., 59 Utah 191, 
203 P 627. 

See Public Serv. Commn. v. State, 
118 Wash. 629, 204 P 791, 207 P 688, 25 
ALR 186 (holding that the court 
should be slow to interfere with the 
decisions of the commission). 

Presumptions favoring order, 
burden of proof see supra § 122. 

73. Interstate Tel., etc., Co. v. Pub- 
lic Utility Comrs., 84 N. J. L. 184, 86 
A 363; Peo. v. McCall, 219 N. Y. 84, 
114 NE 795, AnnCas1916E 1042; Utah 
Copper Co. v. State Public Utilities 
Commn., 59 Utah 191, 203 P 627. 

74. Pennsylvania Gas Co. v. State 
Public Serv. Commn., 211 App. Div. 
253, 207 NYS 599. 

75. Potter Vv. Public Utility 
Comms eso Nd lot ISAs Os Ul 
see Oro Electric Corp. v. State R. 
Commn., 169 Cal. 466, 147 P 118 (hold- 
ing that, under Pub. Utilities Acts § 
67, making the findings and conzlu- 
sions of the commission on questions 
of fact final and not subject to review, 
the sufficiency of the evidence can- 
not be considered by the court). 

76. New York v. New York Public 
Serv. Commn., 269 U. S. 244, 46 SCt 
83. 70 L. ed. 255. [aff 236 N. Y. 530, 142 
NE 271 (aff 203 App. Div. 369, 196 
NYS 623)]; State v. State Public Serv. 
Commn., 291 Mo. 432, 2836 SW 852; In- 
terstate Tel., etc., Co. v. Public Util- 
ity Comrs., 84 N. J. L. 184, 86 A 363; 
Peo. v. McCall, 219 N. Y. 84, 113 NE 
795, AnnCas1916E_ 1042; Pennsylva- 
nia Gas Co. v. State Public Serv. 
Commn., 211 App. Div. 253, 207 NYS 
599; Peo. v. Second Dist. Public Serv. 
ween oe LOS VAppA Div saa. ss INYS 
30. 


and 


77. Birmingham v. Southern Bell 
Tel., etc., Co., 203 Ala. 251, 82 S 519; 
Live Oak Water Users’ Assoc. v. State 


the unreasonableness of an order is 
not sufficient ground for sustaining a 
writ of certiorari). 

Conclusiveness of commission’s 
findings of fact see supra § 112. 

78. Cal.—Williamson vy. State R. 
Commun., 1193) Cal. 422), (222 “P8032 

Mo.—State v. State Public Serv. 
Commn., 291 Mo. 432, 236 SW 852. 

N. J.—Fornarotto v. Public Utility 
Comrs., (Sup.) 143 A 450: Atlantic 
City Sewerage Co. v. Public Utility 
Comrs.,, 100 N.\J. DG. 395; 125 Ams2ms 
Middlesex Water Co. v. Public Utility 
peer ae 6 N. J. Mise? 51,140 cA0 254. 

Y.—Peo. v. McCall. 219 N. Yi 84; 
113. NE 795, AnnCas1916B 1042. 

Utah.—Gilmer v. State Public Utili- 
ties Commn., 67 Utah 222. 247 P 284. 

Wis.—State v. State R. Commn., 140 
Wis. 182, 121 NW 972; State v. State 
R. Commn., 140 Wis. 181, 121 NW 932; 
State v. State R. Commn., 140 Wis. 
145, 121 NW 919. 

[a] Mere reception of improper 
evidence is not ground for the annul- 
ment of an order or decision of the: 
commission, where there is sufficient 
legal evidence in the record to:sustain 
the order, in such case the irrelevant 
or incompetent matter becoming 
merely surplusage. Williamson v. 
State R. Commn., 193 Cal. 22, 222 P 


Ex p. Birmingham, 199 Ala. 9, 
74 S$ 51: State v. Public Serv. Commn., 
(Mo.) 283 SW (2d) 115; State v. Pub- 
lic Serv. Co., 316 Mo. 283, 289 SW 
735; Mmrie (Rs Con ww. Publies Utility 
Comrs., 90 N. J. L. 271. 100 A 346 [rev 
STING Sie 488s 95 ACN 7A 

80. Ex p. Birmingham, 199 Ala. 9, 
74 S 51; Bdison Storage Battery Co. 
v. Public Utility Comrs., 93 N. J: L. 
301, 108 A 247. 

81. State v. Public Serv. Commn., 
(Mo.) 23 SW (2d) 115; State v. Pub- 
Iie Serve? Co.) S16 so: acd; Oo 


ee State v. Busby, (Mo.) 274 SW 
1 4 

82. State v. Public Serv. Commn., 
(Mo.) 28 SW (2d) 115; Erie R. Co. v. 


Public Utility Comrs., 90 N. J. L. 271, 


2 [51°C: Ja] 
ings as the commission may see fit to take.8° It has 
no power, upon dismissal of the proceeding, to direct 
the record, therein certified, to a lower court for 
determination.*+ 

[§ 145] I. Proceedings to Set Aside Orders of 
Commission’*—1. In General. In some jurisdictions 
statutes provide for an action or proceeding before 
a designated court to set aside or vacate invalid or 
unauthorized orders and regulations of the public 
utility commission,®® which proceeding is judicial in 
its nature, under some statutes,®* and legislative un- 
der others.88 Under some statutes such proceeding 
is the exclusive remedy to obtain relief against such 
orders,®® and under others it is an equitable pro- 
ceeding,®® available only to one who has exhausted 
all his remedies at law.°t Unless otherwise provided, 
the right to have an invalid order set aside or va- 
cated may be asserted by a utility by way of coun- 
terclaim in an action instituted against it to compel 
obedience to the order.°? 

Venue. Under a constitutional provision for suits 
against the commission at its domicile, a statute at- 
tempting to permit actions to set aside the commis- 
sion’s orders to be brought at other places is void.?* 

[§ 146] 2. Persons Entitled to Relief. Patrons or 
customers of a utility who are affected by an order 
or regulation of the commission,®* as well as the 
utility itself,?® are entitled to institute proceedings 
to set such order aside. 


[§ 147] 3. Limitation of Action. Where the stat- 
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[§§ 144-148 


ute provides for the commencement of an action to 
set aside an order within a specified period after the 
final order, an action commenced within the pre- 
scribed period after the denial of a petition for a 
rehearing before the commission is commenced in 
time;°* but the period cannot be computed from the 
date of an order denying a motion to rescind a for- 
mer order,®? since otherwise the statutory limitation 
would be nugatory.°8 The statutory period is to be 
computed from the time the order is made and not 
from the expiration of a period within which full 
compliance is thereby directed.°® 

[§ 148] 4. Review, Determination, and Disposi- 
tion. The judicial review, in a proceeding to set 
aside an order or regulation of the commission, should 
extend no further than is necessary to keep the com- 
mission within the law and protect the constitutional 
rights of the parties.t The order will not be set 
aside unless positive illegality or invalidity appears,” 
and then only to the extent of such unlawfulness.? 
If, however, a constitutional right of a utility is in- 
vaded, it is the duty of the court to set the order 
aside;* and, similarly, a regulation or rate which 
unreasonably favors the utility should be set aside 
at the suit of a patron or consumer affected thereby.® 
Except when otherwise provided by statute,® the 
court will not hear new or additional evidence for 
the purpose of reviewing the conclusions of the com- 
mission.’ Where, pending an action to set aside an 
order, it is suspended or modified by the commission 


100 A 346 [rev 87 N. J. L. 438, 95 A 
177] 


83. State v. Public Serv. Commn., 
(Mo.) 23 SW (2d) 115 (stating, obiter, 
as an exception, that, when the com- 
mission has excluded evidence which 
should have been received, the cause 
may be remanded under direction to 
hear such evidence and make a new 
order): Utah Hotel Co. v. State Pub- 
lic Utilities Commn., 59 Utah 389. 204 
P 511. See Rahway Valley R. Co. v. 
State Public Utility Comrs., (N. J. 
Sup,) 136 A 494 (where the proceed- 
ing was so remanded to the commis- 
sion). 

84. Clark v. Denver, 
CCalO?), 28.9. P 720% 

85. Actions to restrain enforce- 
ment of orders see infra §§ 151-158. 

86. See statutory provisions. 

[a] In Indiana, under Burns St. 
Annot. (1914) § 10052d3, where an ac- 
tion to set aside an order has been 
commenced, and pending that action 
the commission modifies -the order, 
and an amended or supplemental com- 
plaint is filed complaining of the 
modified order, the question whether 
or not such order as modified is un- 
reasonable or unlawful can be litigat- 
ed in the original action. New Albany 
v. State Public Serv. Commn., 193 Ind. 
416, 140 NE 433. 

{[b] In Massachusetts the provi- 
sions of St. (1913) e 784 § 27, author- 
izing proceedings for the correction 
of errors of law in any ruling or de- 
cision of the commission, are applica- 
ble to its acts and proceedings un- 
der a special statute where the latter 
neither expressly nor by fair impli- 
eation otherwise provides. Brown v. 
Boston, ete., R., 233 Mass. 502, 124 NE 
3) 


Ot Crm gO Ov, 


22. 

{[c] In Oklahoma, when an appeal 
has been prosecuted from the commis- 
sion to the supreme court and the 
court has acted thereon, an aggrieved 
party may institute an action in any 
court having jurisdiction to annul 
such order as may have been finally 
entered by the supreme court sitting 
in review. Frost v. Oklahoma Corp. 
Commn., 26 F. (2d) 508 [rev on other 


grounds 278 U. S. 515, 49 SCt 235, 73 
L. ed. 246]. 

Validity of orders see supra § 117. 

87. Morgan’s Louisiana, etc., R. Co. 
v. State R. Commn., 109 La. 247, 33 S 
214; Public Serv. Commn. v. United 
R., ete, -Co., 155° Ma: 572; 142; A870 
[app dism 278 U. S. 567, 49 SCt 79, 
73 L. ed. 510]; Michigan R. Commn. 
v. Detroit, etc., R. Co., 182 Mich. 234, 
148 NW 885. 

88. Keller v. Potomac Electric 
Power Co., 261 U. S. 428, 43 SCt 445, 67 
L. ed. 731 [dism app 51 App. (D. C.) 
77, 276 Fed. 327]. 

89. Gates v. Public Serv. Commn., 
S62Or. 442, TEV BV791, 1687 P29389° 

$0. Boston, etc., R. Co. v. New York 
Cent. R. Co., 255 Mass, 600, 153 NE 
19; State v. Public Serv. Commn., 298 
Mo. 3038, 249 SW 955. 

91. McCardle v. Marion County, 
195 Ind. 281, 144 NE 877; New York 
Cent. R. Co. v. State Public Serv. 
Commn., 191 Ind. 627, 134 NE 282. 

[a] Duty to move for modification 
of order.—Before making application 
to the court to set aside an order of 
the commission, it is the duty of one 
complaining thereof to move for a 
modification of the order where the 
commission has the power to grant 
the relief desired. New York Cent. 
R. Co. v. State Public Serv. Commn., 
191 Ind. 627, 134 NE 282. 

[b] Failure to apply for rehearing. 
—(1) An action to set aside an or- 
der of the commission does not lie 
where plaintiff has not exhausted his 
remedy before the commission, by 
seeking a rehearing of the order. Mc- 
Cardle v. Marion County, 195 Ind. 281, 


144 NE 877. (2) Rehearing see su- 
pra. § 125. 
92. State v. St. Louis Southwest- 


oe R.-Co., (Tex. Civ, Aj) 165 SW 
Actions to enforce orders see infra 


§§ 149, 150. 
inte Ole mace shien ey 15% 
Commn., 149 La. 788, 90 S 195. 

94. Jeff Bland Lumber, etc., Co. v. 
Galveston, ete., R. Co., (Tex. Civ. A.) 
292 SW 402: Mau Claire v. Wisconsin- 
Minnesota Light, etc., Co., 178 Wis. 


207, 189 NW 476. 

95. Eau Claire v. Wisconsin-Min- 
nesota Light, etc., Co., supra. 

96. New York Cent. R. Co. v. State 
Public Serv. Commn., 191 Ind. 627, 134 
NE 282. 

Rehearing see supra § 125. 

97. Chicago, ete., R. Co. v. State R. 
Commn., 178 Wis. 293, 189 NW 150. 


98. Chicago, etc., R. Co. v. State R. 
Commn., supra. 
99. New Orleans Great Northern 


R. Co. v. State R. Commn., 126 La. 
1067,1538, S322. 

i. Bluefield Tel. Co. v. State Public 
Serv. Commn., 102 W. Va. 296, 135 SE 
833. Compare Brown v. Boston, etc., 
R. Co., 233 Mass. 502, 124 NE 322 
(holding: that, where .there is ground 
for a contention that the commission 
acted illegally, the court will hesitate 
long before passing it over even where 
the point is waived by the parties). 

2. Louisiana R., etc., Co. v. State 
R. Commn., 121 La. 848, 46 S 884: 
Fall River v. Public Serv. Comrs., 228 
Mass. 575, 117 NE 915; Bluefield Tel. 
Co. v. State Public Serv. Commn., 102 
W. Va. 296, 135 SE 833; Huntington 
v. Public Serv. Commn., 101 W. Va. 
378, 133 SE 144. 

3. Fall River v. Public Serv. 
Comrs., 228 Mass. 575, 117 NE 915. 

4. Wisconsin-Minnesota Light, 
etc., Co. v. State R. Commn., 183 Wis. 
96,197 NW 359. 

5. Eau Claire v. Wisconsin-Minne- 
sota Light, etc., Co., 178 Wis. 207, 189 
NW 476. © 

6. See statutory provisions. 

{a] In Wisconsin, in view of St. 
§ 195.32 subd 1, providing that actions 
to set aside orders of the commission 
shall be tried and determined as oth- 
er civil actions, defendant commission 
may offer evidence, even though plain- 
tiff railway offers none. Chicago, etc., 
R. Co. v. State R. Commn., 197 Wis. 
59, 221 NW 399. 

7. New England Tel., ete., Co. v. 
Dept. of Public Utilities, 262 Mass. 
137, 159 NE 743, 56 ALR 784; Boston, 
ete., R. Co. v. New York Cent. R. Cos 
255 Mass. 600, 153 NE 19; Donham vy. 
Public Serv. Comrs., 232 Mass. 309, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 148-149] 


so as to give all the relief desired, the original order 


will not be annulled by the court.® 


Where the proceeding is judicial in character,® 
the jurisdiction of the court is limited to setting aside 
or suspending the order of the commission,?° and it 
has no power to amend or modify such order.1? 
cordingly, for the purpose of determining the rea- 
sonableness and propriety of the order or regulation, 
the court may inquire into the method by which the 
commission’s conclusions were reached,!? and should 
consider all the facts, circumstances, and conditions 
shown to exist;1* but where the conclusion arrived 
at by the commission finds justification in the evi- 
dence, the court will ordinarily not review the 
facts,1* and it will not substitute its judgment for 


that of the commission.?® 


Where the proceeding is legislative,*® however, 
the court has jurisdiction to revise the legislative 
discretion of the commission and to enter the order 
which it deems ought to be made,?” and in so doing 


122 NE 397. 

8 Morgan’s Louisiana, etc, R., 
etc., SS. Co. v. State R. Commn., 140 
La. 354, 72 S 993. 

9. See supra § 145. 

10. New York Cent. R. Co. v. State 
Public Serv. Commn., 191 Ind. 627, 134 
NE 282; Public Serv. Commn. v. Unit- 
ed R., etc., Co., 155 Md. 572, 142 A 870 
[app dism 278 ©. S. 567, 49 SCt 79, 73 
i ed) SLOUy Chicago, ete, Ry Co. v- 
State R. Commn., 152 Wis. 654, 140 
NW 296 [rev on other grounds 237 U. 
S. 220, 35 SCt, 560, 59 L. ed. 926]. 

11. New York Cent. R. Co. v. State 
Public Serv. Commn., 191 Ind. 627, 134 
NE 282; Public Serv. Commn. v. Unit- 
ed) Re ete.,, Co:, 155 Midi 5725) 142, A: 
870 [app dism 278 U. S. 567, 49 SCt 
79, 73 LL. eds 510]. 

12. Northern Pac. R. Co. v. Wash- 
ington Dept. of Public Works, 268 U. 
S. 39, 45 SCt 412, 69 L. ed. 836 [rev 
125 Wash. 584, 217 P 507]. 

13. Northern Cent. R. Co. v. Laird, 
124 Md. 141, 91 A 768, AnnCas1916D 
1030. Compare State v. Public Serv. 
Commn., (Mo.) 10 SW (2d) 946 (where 
it was said that the party seeking to 
set aside the order is confined to the 
evidence in the record made before the 
commission, and his function is that 
of pointing out the evidence which 
shows the order to be unreasonable 
and unlawful). 

14. State R. Comrs. v. Missouri 
PAC mR ICO,, tL, Kant y935) 80 P53; 
Charleston v. Public Serv. Commn., 
86 W. Va. 536, 193 SE 673. 

15: Public Serv. Commn. v. United 
R. etc., Co., 155 Md. 572, 142 A 870 
[app dism 278 U. S. 567, 49 SCt 79, 73 
L. ed. 510]; Grand Rapids, etc., R. Co. 
v. Michigan R. Commn., 188 Mich. 108, 
154 NW 15; Menasha Woodenware Co. 
v. Railroad Commn., 167 Wis. 19, 166 
NW 435; Minneapolis, etc., R. Co. v. 
State R. Commn., 136 Wis. 146, 116 
NW 905, 17 LRANS 821. 

16. See supra § 145. 

17. Keller v. Potomac Electric 
Power Co., 261 U. S. 428, 43 SCt 445, 
67 L. ed. 731 [dism app 51 App. (D. C.) 
77, 276 Wed... 327]. 

[a] In Massachusetts, under Gen. 
L. c 25 § 5, the court is given jurisdic- 
tion in equity to review, modify, 
amend, or annul any ruling or order 
of the commission, but only to the 
extent of the unlawfulness of such 
ruling or order. Boston, etc., R. Co. 
v. New York Cent., etc., Co., 255 Mass. 
600, 153 NE 19. 

18. Potomac, Electric Power Co. v. 
District of Columbia Public Utilities 
Commn., 51 App. (D. C.) 77, 276 Fed. 
327 [app dism 261 U. S. 428, 43 SCt 
445, 67 L. ed. 731]. 

184%. Initiation by commission of 
to compel compliance 
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it must exercise its own independent judgment as to 


both the law and the facts.18 a 


Ac- 


propriate civil 


[§ 149] J. Actions To Enforce or Restrain En- 
forcement of Orders of Commission!*—1. Enforce- 
ment!*—a. Compelling Obedience. 
wise provided by statute, proper orders duly made 
by a public utility commission within the scope of 
its authority may be enforced or their violation re- 
strained by mandamus,?° injunction,?! or other ap- 


Unless other- 


proceedings;??,_ and under some 


statutes it is the duty of the commission to insti- 
tute such proceedings when necessary to compel 
obedience to its orders.?% 
that, when the remedy to enforce the commission’s 
orders is prescribed by statute, it is exclusive,?* and 


It has been held, however, 


that, when the statute provides only for an action 


with law or restrain violation see in- 
fra § 164, 

19. By commission see supra § 124. 

Of orders of railroad commission 
see Carriers §§ 676, 677. 

20. Ala.—Alabama Public. Serv. 
Commun. v. Western Union Tel. Co., 208 
Ala, 243, 94 S 472. 

Fla.—State v. Florida East Coast 
R. Co., 67 Fla. 88, 64 S 443; State v. 
Atlantic Coast Line R. Co., 61 Fla. 799, 
54 S$ 900; State v. Atlantic Coast Line 
R. Co., 48 Fla. 114, 37 S 652. 

Kan.—Court of Industrial Relations 
v. Charles Wolff Packing Co., 109 Kan. 
629, 201 P 418; State v. Missouri Pac. 
R. Co., 76 Kan. 467, 92 P 606. 

Me.—Railroad Comrs. v. Portland, 
etc., R. Co., 63 Me. 269, 18 AmR 208. 

Mich.—Michigan R. Commn., v. De- 
troit, ete., R. Co., 182 Mich. 234, 148 
NW 385; Detroit, etc., R. Co. v. Mich- 
igan R. Commn., 178 Mich. 250, 144 
NW 689; Michigan R. Commn. v. 
Michigan Cent. R. Co., 159 Mich. 580, 
124 NW 564. 

Nebr.—State v. Fremont, etc., R. 
Co., 22 Nebr. 3138, 35 NW 118. 

N. Y.—Peo. v. Delaware, etc., Canal 
Co., 32 App. Div. 120, 52 NYS 850 [aff 
165 N. Y. 862, 59 NH 138, and dist 
Peo. v. New York, etc., R. Co., 104 N. 
Y. 58, 9 NE 856, 58 AmR 484, decided 
prior to the enactment of a statute 
expressly authorizing such method of 
enforcement]; First Dist. Public 
Serv. Commn. v. Richmond Light, etc., 
Co., 108 Misc. 724, 163 NYS 64 [aff 
188 App. Div. 970 mem, 176 NYS 918 
mem]. f 

Ss. C.—Railroad Comrs. v. Atlantic 
Coast Line R. Co., 74 S. C. 80, 54 SE 
224: Railroad Comrs. v. Atlantic Coast 
Line R. Co., 71S. C. 180, 50 SE) 641. 

Ss. D—State v. Duluth, etc., R. Co., 
25 S. D. 106, 125 NW 565. 

. But see State v. Vandalia R. Co., 183 

Ind. 49, 108 NE 97 (holding that since, 
in all mandamus actions, the relator 
must be the party in interest, the 
commission has no authority to in- 
Stitute as relator a mandamus action 
in the name of the state, for it cannot 
be said to be a party in interest in 
the enforcement of its order). 

[a] Constitutionality of statute 
authorizing mandamus.—Where a 
franchise agreement was entered into 
at a time when the only penalty for 
a failure to perform its terms was a 
forfeiture of the franchise or of a de- 
posit made thereunder, the subsequent 
enactment of a statute providing an 
additional remedy by way of manda- 
mus is not unconstitutional as impair- 
ing the obligation of the contract, but 
merely provides a more efficient rem- 
edy to compel its performance in ac- 
cordance with its terms. First Dist. 
Public Serv. Commn. v. New York R. 
Co., 77 Misc. 487, 136 NYS 720. 


to be brought by the commission, no other person can 
maintain a suit therefor.?® 
pliance with such orders is not defeated by the fact 
that failure to obey them may render the charter 


The right to compel com- 


Mandamus generally see Mandamus 
38, C. din ped aOs 

21. State v. Vandalia R. Co., 183 
Ind. 49, 108 NE 97; Wabash R. Co. 
v. State R. Commn., 176 Ind. 428, 95 
NE 678; Detroit, ete., R. Co. v. Michi- 
eee R. Commn., 178 Mich. 250, 144 NW 

Injunctions generally see Injunc- 
tions 32767 J pil: 

22. Detroit, ete, R. Co. v. Michi- 
Hare R. Commn., 178 Mich. 250, 144 NW 

[a] In New York (1) under Pub. 
Serv. Commn. L. § 74, authorizing the 
commission to apply to the supreme 
court to have violations or threatened 
violations of law or of the commis- 
sion’s orders restrained or prevented, 
Such a procedure is available to the 
commission whenever it is of opinion 
that a utility is failing or omitting to 
do anything required by law, even 
though the commission has made no 
order in the premises. Second Dist. 
Public Serv. Commn. v. Iroquois Nat- 
ural Gas Co., 108 Misc. 696, 178 NYS 
24 [aff 189 App. Div. 545, 178 NYS 
230 (aff 229 N. Y. 591 mem, 129 NE - 
921 mem)]. (2) The purpose of such 
statute, as of the similar provisions 
of Pub. Serv. L. § 57, is to afford to 
the supreme court a direct and sum- 
mary visitorial power over utilities 
whenever the commission is of opin- 
ion that they have violated or are 
threatening to violate the law and to 
afford a hearing without delay and a 
speedy determination. First Dist. 
Public Serv. Commn. v. Brooklyn 
Heights R. Co., 105 Misc. 254, 172 NYS 
790. (8) Such a statute does not, how- 
ever, permit. a proceeding to be 
brought under it where judgment has 
been rendered in another action be- 
tween the same parties on the same 
question, and such judgment is con- 
clusive. First Dist. Public Serv. 
Commn. v. Brooklyn Borough Gas Co., 
189 App. Div. 62, 178 NYS 93 [mod 104 
Mise, 315, 172 INYSe931- 

23. See statutory provisions. 

[a] In West Virginia, by Code 
(1918) ¢c 150 § 5, it is made the posi- 
tive duty of the commissioners to 
compel obedience to their lawful or- 
ders by proceedings in a court of com- 
petent jurisdiction. Weil v. Black, 
76 W. Va. 685, 86 SE 666. ~ 

24. Chillicothe Electric R., etc., Co. 
v. Norfolk; etc., R. Coz) 5/Ohs Ay £54 
Railroad Comrs. v. Columbia, ete., R. 
Co.; 26 S) ©7353, 2 SH 127. ‘But tsee 
State v. Fremont, etc., R. Co., 22 Nebr. 
313, 35 NW 118 (holding that the ex- 
istence of a different statutory rem- 
edy will not preclude the remedy by 
mandamus). 

25. Chillicothe Electric R., etc., Co. 
v. Norfolk, etc., R. Co., 5 Oh. A. 151, 
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of the recusant utility corporation subject to forfei- 
ture in proper proceedings.?® In the absence of 
statute so providing, a citation by the commission to 
the utility to show cause for its failure to comply 
with an order is not a condition precedent to an ac- 
tion for the enforcement thereof.** 

[§ 150] b. Penalties for Noncompliance or Viola- 
tion.2® A state has power to prescribe penalties 
for the violation of, or failure to comply with, orders 
and regulations of the commission, sufficiently heavy 
to compel obedience thereto;*® and, when such a 
penalty is prescribed, the appropriate remedy for 
past violations of an order of the commission is an 
action to recover such penalty, rather than a proceed- 
ing to compel obedience to the order.*® Unless oth- 
erwise provided,*? such penalties are enforceable in 
courts of law in the same manner as are other pen- 
alties prescribed by statute.2* Such a statute is 
highly penal,*? and must be strictly construed ;** 
accordingly, the commission must clearly establish 
the offense,?® one element of which is that the com- 
mission did in fact make the order alleged to have 
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been disobeyed.?® Proof of the fact of failure to 
obey establishes culpability prima facie and casts 
upon defendant the burden of excusing his apparent 
default,?7 and proof of the imposition of a fine by 
the commission, where within its powers, establishes: 
prima facie a liability for the amount thereof, in an 
action to recover the same.** It is a defense to a 
prosecution for such penalties that the failure to 
obey was due to no fault of defendant but resulted 
from causes beyond his control,®® or that any element 
essential to the validity of the order in question was 
absent;*° but, although compliance would have been 
difficult, a utility is not excused if it failed to do 
everything possible in an effort to comply with the 
order.41 

[§ 151] 2. Restraining Enforcement*?—a. In- 
junction—(1) In General. The enforcement of an 
invalid or improper order or regulation made by a 
publie utility commission may be restrained by in- 
junction,*? which is ordinarily the proper remedy 
therefor,** whether or not the commission itself has 


26. First Dist. Public Serv. 
Commn., v. Richmond Light, etc., Co., 
108 Mise. 724, 168 NYS 64 [aft 188 


App. Div. 970 mem, 176 NYS 918 
mem]. 
27. Missouri, etc., R. Co. v. State, 


(Tex. Civ. A.) 167 SW 822 [rev on oth- 
er grounds 245 U. S. 484, 38 SCt 178, 
62 Li. ed. 419, LRA1918C 535]. 

23. Imposition of penalties by com- 
mission see supra § 124. 

29. Florida East Coast R. Co. v. 
State, 79 Fla. 66, 83 S 708. 

Excessive penalties as denying due 
process of law see supra § 72 note 54 


a]. 

30. First Dist. Public Serv. 
Commun. v. Interborough Rapid Tran- 
SIENOo. 219 Ne Vocoo sls NES Sai. 
Compare Toronto R. Co. yv. Toronto, 
[1920] A. C. 446, 51 DomLR 69, 32 Can 
CrCasi243,e2) CanRCas 310, [1920] 1 
WestWkly 755 [allowing app 44 Ont. 
L. 381, 46 DomLR 547, 24 CanRCas 
278] (holding that such a penalty 
should be imposed only for enforcing 
compliance with an order and so 
should ordinarily not be imposed for 
a past breach without previous warn- 
ing and an opportunity for compli- 
ance). 

Proceeding to compel obedience to 
order see supra § 149. : 

31. See statutory provisions. 

{a] In Florida, under a statute 
providing that there shall be no “‘gen- 
eral issue” in a proceeding to recover 
a penalty for violation of an order 
of the commission, but that the pleas 
shall specifically set forth the partic- 
ular defenses to the action, and that 
no defense existing at the time of 
hearing before the commission and 
which was not made before it shall 
be permitted, there is contemplated a 
judicial trial of issues made on par- 
ticular defenses that were presented 
at the hearing before the commission 
or on other permissible issues to de- 
termine the validity of the order im- 
posing the fine. Atlantic Coast Line 
R. Co. v. State, 94 Fla. 120, 113 S 665, 
114 S 456. 

32. Sabre v. Rutland R. Co., 86 Vt. 
347, 85 A 693, AnnCas1915C 1269. 

Power of commission to impose pen- 
alties for failure to obey orders see 
supra § 124. 

33. Atlantic Coast Line R. Co. v. 
State; 73. Fla. 609,74 S 595; Peon v. 
Whitridge, 144 App. Div. 486, 129 NYS 
295 [aff 204 N. Y. 646 mem, 97 NE 
1112 mem]; State v. Gulf, etc., R. 
Co., 55 Tex. Civ. A. 108, 118 SW 736. 


34. Atlantic Coast Line R. Co. v. 
State, 73 Fla. 609, 74.S 595; Public 
Service Gas Co. v. Public Utility 


Comrs., 87 N. J. L. 581, 92 A 606, 94 
A 634, 95 A 1079 [aff 84 N. J. L. 463, 
87 A 651, LRA1917B 930, and app 


dism 242 U. S. 666 mem, 667 mem, 37 
SCt 243 mem, 61 . ed. 552 mem]; 
State v. -Gulf, ete.,. Ri) Coz,’ 55) ex: 


Civ. A. 108, 118 SW 736. 

Strict construction of penal statutes 
in general see Statutes [36 Cyc 1183]. 

35. Peo. v. Whitridge, 144 App. 
Div. 486, 129 NYS 295 [aff 204 N: Y¥. 
646 mem, 97 NE 1112 mem]. p 

36. Peo. v. Whitridge, supra. Com- 
pare Peo. v. Joline, 65 Misc. 394, 121 
NYS 857 (holding that an allegation 
in the complaint, that the commis- 
sion on a specified date duly pre- 
scribed the form of annual report to 
be made by utilities and furnished to 
defendant a blank form for such re- 
port, is a sufficient allegation that 
the ‘form was furnished on the date 
specified, in an action to recover a 
penalty for failure to make such re- 


port). 

37. Peo. v. Whitridge, 144 App. Div. 
486, 129 NYS 295 [aff 204 N. Y. 646 
mem, 97 NE 1112 mem]. 

38. Atlantic Coast Line R. Co. v. 
State, 94 Fla. 120, 113 S 665, 114 S 456. 

39. Peo. v. Whitridge, 144 App. 


Div. 486, 129 NYS 295 [aff 204 N. Y. 
646 mem, 97 NE 1112 mem]. 


40. Atlantic Coast Line R. Co. v. 
eee 94 Pla. 120, 113 S 665, 114 S 


Pep hie a as defense see infra § 


ott Re Toronto R. Co. 15 OntWN 
42. Of orders of railroad commis- 


sion see Carriers §§ 678-691. 

Proceedings to set order aside see 
supra §§ 145-148. 

43. U. S.—Prendergast v. New 
York Tel. Co., 262 U. S. 43, 43 SCt 466, 
67 L. ed. 853; Oklahoma Operating 
Coty. uove;, 252 U. Se 331,40 SCt 338; 
64 L. ed. 596; Prentis v. Atlantic Coast 
Line RCo.) 211 WU. S2210;.29) SCt Cis 
53 L. ed. 150; Alton Water Co. v. Illi- 
nois Commerce Commn., 279 Fed. 869; 
Napa Valley Electric Co. v. California 
R. Commn:., 257 Fed. 197 [aff 251 U.S. 
366, 40 SCt 174, 64 L. ed. 310]; Chi- 
cago, ete., R. Co. v. Oglesby, 198 Fed. 
153. See Cumberland Tel., etc., Co. 
v. Tennessee R., etc., Commn., 287 Fed. 
406 (recognizing the rule, but holding 
that the continuance of existing rates, 
pending a reasonable time for inves- 
tigation of increased rates proposed 
by the utility, cannot be enjoined, 
where such existing rates were estab- 
lished by the utility itself). 

Ala.—Alabama Great Southern R. 
Co. v. Alabama Public Serv. Commn., 


210 Ala. 151, 97 S 226; Alabama Public 
Serv. Commn. vy. Louisville, ete., R. 
Co., 206 Ala. 326; 89 S 624. 
Ark.—Camden v. Arkansas Light, 
ete., Co., 145 Ark. 205, 224 SW 444. 
Fla.—State v. Florida East: Coast 
R. Co., 69 Fla. 165, 67 S 906; State v. 
Louisville, ete., R. Co., 62 Fla. 315, 57 
S 175; State v. Florida East Coast R. 
Co., 58 Fla. 524, 50 S 425. See State 
v. Atlantic Coast Line R. Co., 61 Fla. 
799, 808, 54 S 900 (where it was said: 
“Relief against an unreasonable.and 
unjust requirement by the Commis- 


Sioners Vinay “be “had'= in due 
course of law’’). 
Kan.—Hutchinson v. Hutchinson 


Gas Co., 125 Kan. 346, 264 P 68; Union 
Pac. R. Co. v. State Public Ufilities 
Commn., 95 Kan. 604, 148 P 667; Ex 
p. Luttgerding, 83 Kan. 205, 110 P 95. 

La.—Standard Oil Co. v. Louisville 
eu Serv. Commn., 154 La. 557, 97 

od. 

Nebr.—Hooper Tel. Co. v. Nebraska 
Tel. Co., 96 Nebr. 245, 147 NW 674. 

N. Y.—Hudson Valley Ene COmnVs 
Rnieee PiaBen: Co., 127 Mise. 841, 217 
NYS 6 

Gi eee Tel., etc.,.Co. v. State, 
40 OK), ALT 3138) Pelossy 

Pa.—Citizens’ Pass. R. Co. v. Public 
Serv. Commn., 271 Pa. 39, 114 A 642. 

Tex.—Gulf, etc., R. Co. v. State R. 
Comman., 102 Tex. 338, 113 SW 711, 116 
SW 795. 

See Sayers v. Montpelier, ete., R. 
Co., 90 Vt. 201, 210, 97 A 660, AnnCas 
1918B 1050 (where it was said that, 
when questions of the legality of or- 
ders of the commission “arise in cir- 
cumstances calling for equitable re- 
lief, the court of chancery will afford 
a remedy’’). 

Validity of orders see supra § 117. 

44. Prentis v. Atlantic Coast Line 
mR, Co, 202 US 221 Oe 2ZOESCtGun pease: 
ed. 150; State R. Commn. v. Saline 
Ber R. Co., 119: Ark. 239, 277 -Sw 

[a] Not bad as suit against state. 
—A bill to restrain the commission 
from enforcing an order or regulation 
made by it is not bad as an attempt 
to enjoin legislation or as a_ suit 
against a state. Prentis v. Atlantic 
Coast Line R. Co, 211° U. -S. 210, 29 
SCt 67, 5371. edt 150; Mississippi R. 
Commn. v. Illinois Cent. R. Cox, 203) U. 
$:1335,. 27 “SCt- 9051 LA eds 209; Cen- 
tral of Georgia R. Co. v. Alabama R. 
Commn., 161 Fed. 925 [rev on other 
grounds 170 Fed. 225, 95 CCA 117). 

[b] Rule against injunctive inter- 
ference with criminal justice inap- 
plicable.—(1) While a court of equity 
is without jurisdiction to interfere 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 151-153] 


power to compel obedience to its orders,*® unless an- 
other and exclusive remedy is prescribed by law.*® 

Temporary order. The fact that an order made 
by the commission is merely temporary and to be 
effective only until final determination does not de- 
prive a party of the right to injunctive relief in a 
proper case.*? 


Injunction pendente lite. Under a statute pro- 


viding that regulations of the commission shall re-- 


main in effect until final determination by the courts 
having jurisdiction, the court is without authority 
to grant an injunction pendente lite restraining their 
enforcement;*® and where the terms of the statute 
providing for the enforcement of such regulations 
prescribe a complete system therefor, excluding the 
issuance of a temporary injunction, it cannot be 
granted.*® In the absence of such a statute, how- 
ever, a temporary injunction may be granted in a 
proper case.°° Unless otherwise provided. by stat- 
ute, the utility need not be required, as a condition 
of granting the temporary injunction, to give a bond 
or other security;°! but it has been held that, where 
the effect of the injunction is to permit an increase 
in rates pending final determination, the utility 
should be required to file a consent and undertaking 
for the ascertainment and repayment of sums wrong- 
fully collected if it shall be determined that the 
“rate is excessive.®? 


[§ 152] (2) When Remedy Available’’—(a) In 
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/ 


General. The courts have no general supervisory ~ 


power over public utility commissions,°* and, except 
as wider authority may be expressly delegated by 
statute, judicial interference with their orders by 
way of injunction must be grounded upon some il- 
legal encroachment upon property rights.°° Thus, 
in accordance with the rule applicable to injunctions 
generally,°* a suit for an injunction to restrain the 
enforcement of an order of the commission will not 
lie in the absence of some ground for equitable re- 
lief.57 The fact, however, that the utility might 
assert the invalidity of the order as a defense to 
an action brought to enforce it or to punish a failure 
to comply with it does not compel it to wait for such 
proceedings to be brought or deprive it of the right 
to apply for injunctive relief ;°* and sufficient equity 
to support a suit to enjoin the enforcement of an or- 
der appears from a showing that, upon a failure to 
comply therewith, the utility will be subject to pen- 
alties®® or to numerous actions for damages.°° 

[§ 153] (b) Possibility of Relief at Hands of 
Commission. According to some authorities, no 
right to an injunction to restrain the enforcement 
of an order of a public utility commission exists until 
the commission has acted upon a proper application 
for relief from such order, where it is within its pow- 
er to grant the relief desired;*! but in a number of 
cases no such question has been raised,®°? and the 
contrary has been expressly held.°* In any event, 


by injunction with the administra- 
tion of criminal justice, such rule is 
without application to a suit to en- 
join the enforcement of an order of 
the commission, although the statute 
under which such order was made 
provides that a violation of its pro- 
visions shall be a “misdemeanor,” 
where no criminal prosecution is con- 
templated by the statute and the rem- 
edy for violation is the recovery of 
penalties by a civil suit. Pennsyl- 
vania R. Co. v. Ewing, 241 Pa. 581, 88 
A 775, 49 LRANS 977, AnnCas1915B 
157. (2) Penalties for noncompliance 
with, or violation of, commission’s 
order see supra § 150. : 

Injunctions generally see Injunc- 
TIONS! 32eCw sp 1s 

45. See case infra this note. 

[a] Repeal of statute authorizing 
commission to enforce its orders by 
proper action does not abate a suit 
for an injunction to restrain the en- 
forcement of an order. Central of 
Georgia R. Co. v. Alabama R. Commn., 
161 Fed. 925 [rev on other grounds 
170. Fed. 225, 95 CCA 117]: 

Enforcement of orders by commis- 
sion see supra § 124. 

46. See cases infra this note. 

fa] Thus (1) the superior court 
has no jurisdiction to annul or set 
aside an order of the commission in 
injunction proceedings, where the 
statute provides that no court except 
the supreme court shall possess any 
jurisdiction to review, reverse, cor- 
rect, or annul any order or decision of 
the commission. Glenn-Colusa_ Irr. 
Dist. v. Paulson, 75 Cal. A. 57, 242 P 
494. (2) The statutory method of re- 
viewing the reasonableness of orders 
of the commission, by a hearing be- 
fore the commission upon that ques- 
tion and an appeal to the court from 
an order made after such hearing, is 
exclusive, and the reasonableness of 
the order cannot be determined in a 
suit for an injunction to restrain its 
enforcement. Chicago v. O’Connell, 
278 Ill. 591, 116 NE 210; Illinois Bell 
Tel. Co. v. Illinois Commerce Commn., 
227 Ill. A. 23 [aff 306 Ill. 109, 1837 NE 
449]. (3) Under Utility Act § 38 (P. 
L. [1911] p 388, as amended by P. L. 
[1918] p 3€5}, providing for a review 
by the supreme court of any order of 


the commission, and giving such 
courts power to set such order aside, 
the court of chancery has no jurisdic- 
tion to grant injunctive relief against 
an order. West New York v. State 
Public Utility Comrs., (N. J. Ch.) 148 
A 402. (4) Under Const: art 9 § 20, 
providing that no court of the state, 
except the supreme court on appeal, 
shall have jurisdiction to review, re- 
verse, correct, or annul any action of 
the commission within the scope of its 
authority, an order of the commission 
cannot be reviewed in injunction pro- 
ceedings. Southern Oil Corp. v. Yale 
Natural Gas: Co.;, 89 Okl. 121, 214 P 
131. To same effect Oklahoma Oper- 
ating Co. v. Love, 252 U. S. 331, 40 SCt 
838, 64 L. ed. 596 (applying Oklahoma 
constitution). ; 

Appeal or review as exclusive rem- 
edy see supra §§ 128, 144. 

Proceedings to set aside order as ex- 
clusive remedy see supra § 145. 

47. Prendergast v. New York Tel. 
ee 262 U.S. 48, 43 SCt 466, 67 L. ed. 

48. Garson v. Steamboat Canal Co., 
43 Nev. 298,°185 ¢P 801, 185 P, 1119 
(holding, however, that such statute 
does not require the rates to be main- 
tained in effect until final determina- 
tion by the supreme court, on appeal, 
but only until the matter has been 
finally determined by the trial court). 

49. State v. Garesche, 274 Mo. 74, 
202 SW 400. 

50. Prendergast v. New York Tel. 
Co., 262 U. S. 48, 43 SCt 466, 67 L. ed. 
853; Oklahoma Operating Co. v. Love, 
252 U. S. 331, 40 SCt 338,64 L. ed. 
596; Chicago, etc., R. Co. v. Oglesby, 
198 Fed. 153; Kansas City Long Dis- 
tance Tel. Co. v. State Public Utilities 
Commn., 111 Kan. 452, 207 P 763. 

Grant or refusal of injunction pen- 
dente lite see infra § 162 text and 
notes 18-21. 

51. Michigan Cent. R. Co. v. Michi- 
gan Public Utilities Commn., 271 Fed. 
319. 

52. Michigan Cent. R. Co. v. Michi- 
gan Public Utilities Commn., supra. 

53. Where other exclusive remedy 
is provided by law see supra § 151. 

54. South Porto Rico Sugar Co. v. 
Munoz, 28 F. (2d) 820. 

55. South Porto Rico Sugar Co. v. 


Munoz, supra. 

56. See Injunctions §§ 11-68. 

57. Louisville, etc., R. Co. v. Rail- 
road Comrs., 63 Fla. 491, 58 S 548, 44 
LRANS 189. See Illinois Bell. Tel. 
Co. v. Illinois Commerce Commn., 227 
Ill. A. 23 [aff 306 Ill. 109, 137 NH 449] 
(holding that, where a party ag- 
grieved has an adequate and com- 
plete remedy by way of application to 
the commission for a rehearing, and 
an appeal to the circuit court from 
the order, injunction will not lie). 

58. Prentis v. Atlantic Coast Line 
RYEo., 210, US S.4210) 02 95SCl si boats 
ed. 150. But see Louisville, ete, R. 
Co. v. Railroad Commn., 63 Fla. 491, 
58 S 543, 44 LRANS 189 (holding that 
an injunction is not the proper reme- 
dy where the utility has a remedy at 
law by way of defense to such an ac- 
tion). 

Invalidity of order as defense see 
infra § 161. 

59. Central Kentucky Natural Gas 
oe v. Kentucky R. Commn., 37 F. (2d) 

60. Central Kentucky Natural Gas 
Co. v. Kentucky R. Commn., supra. 

61. Chicago, etc., R. Co. v. State R. 
Commn., 175 Ind. 630, 95 NE 364. See 
Standard Oil Co. v. Louisville Public 
Serv. Commn., 154 La. 557, 97 S 859 
(holding that one complaining of an 
order of the commission should first 
seasonably urge objection thereto be- 
fore the commission, and give it an 
opportunity to modify or revise the 
same, before seeking an injunction); 
Hooper Tel. Co. v. Nebraska Tel. Co., 
96 Nebr. 245, 147 NW 674 (applying a 
statute expressly prohibiting a suit 
for an injunction until application for 
relief has been made to, and acted up- 
on by, the commission); Pioneer Tel., 
ete. Conia Stabe, 20, Ol m4 ie gate Cu 
1033 (holding that ‘‘as a matter of 
practice” a party should seek his rem- 
edy by appeal or by application to the 
commission to set aside its order be- 
fore resorting to action to restrain 
the enforcement thereof). 

Exclusive jurisdiction of commis- 
sion see supra § 80. 

a See cases supra § 151 notes 43-— 

63. Hudson Valley R. Co. v. United 
ead ha Co., 127 Mise. 841, 217 NYS 
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an action duly commenced need not be abandoned on 
account of developments arising subsequent to its 
commencement which, if presented to the commission, 
might cause the modification or rescission of the or- 
der complained of.°+ 

Application for rehearing. Unless otherwise pro- 
vided by statute, an application to the commission 
for a rehearing is not a prerequisite to the right to 
an injunction.®® 

[§ 154] (3) Limitation of Action. A statute au- 
thorizing a proceeding to restrain the enforcement 
of an order of a public utility commission to be 
brought within a specified time is not a statute of 
limitation;®® and even where a limitation is made 
by statute a court of equity may still entertain a suit 
after the statutory period has expired.°? 

[§ 155] (4) Parties. An action to enforce an or- 
der of a public utility commission should be brought 
by such officer and in such name as may be prescribed 
by statute.°® Unless otherwise provided by law, a 
suit to restrain the enforcement of an order should 
be brought against the commission as a body;°? and 
it has been held that its individual members should 
also be joined where the order is beyond the juris- 
diction of the commission.*® Under particular stat- 
utes it has been held that the ecommission’s attorney‘ 
and the secretary of the commission’? are proper 
parties, but that the attorney-general of the state 
is not, merely virtute officio, a necessary or proper 
party to such a suit.78 

The customers of a utility need not be made par- 
ties to an action to enjoin the enforcement of an or- 
der fixing rates merely because they would be af- 
fected by a change thereof.*4 

A municipality is not a necessary party to a suit 
to enjoin an order affecting a utility in its operation 
within the territorial boundaries of the municipal- 
atyAne 

[§ 156] (5) Pleading. A bill or complaint in an 
action to compel compliance with an order of a pub- 
lic utility commission is sufficient where it does not 
affirmatively show that the commission exceeded its 
jurisdiction in making the order in question;7® and 
a bill for an injunction to restrain the enforcement 
of an order is sufficient if, when fairly considered, 
it shows wherein the order complained of is invalid 


64. Wichita R., etce., Co. v. Court of 
Industrial Relations, 113 Kan. 217, 214] 214 P 797. 
io dis 75. 

65. Hollis v. Kutz, 255 °U. S. 452, 


41 SCt 371, 65 L. ed. 727 L. ed. 673 
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of Industrial Relations, 113 Kan. 217, 81. 


New York City v. New York 
Tels Co., 261 U. S. 312, 43 SCt 372, 67 


or improper.?7. The performance of any conditions 
precedent prescribed by statute must be alleged.’* 
Allegations relating to the motives inducing the 
promulgation of an order are impertinent;*® but a 
statement of the circumstances surrounding its is- 
suance may be proper as showing unreasonableness 
or discrimination.’® Where a statute permits sum- 
mary proceedings to be constituted without formal 
pleading, any pleading or statement setting out the 
substance of the matters involved is sufficient ;** 
but greater formality than is required is not ground 
for objection.®? : 

[§ 157] (6) Duty of Commission To Defend. It 
is the duty of the commission to defend a suit to 
restrain the enforcement of its order by all lawful 
means.*? 

[§ 158] b. Prohibition. Where the commission 
possesses the same power to punish for contempt as 
that of inferior courts,’* an appellate court has su- 
pervisory jurisdiction over contempt proceedings of 
the commission;*® and where no contempt has been 
committed it may by writ of prohibition prevent the 
commission from compelling a party to appear and 
show cause in such a proceeding, even though he has 
not yet been conderimned or punished.*® 

[§ 159] 3. Trial. The rules governing the trial 
of civil suits generally’ apply to suits to enforce or 
restrain the enforcement of orders and regulations 
of a public utility commission.*® It has been held 
that in a rate case the court should permit a thor- 
ough examination, by parties representing the public 
interest, of the books and records of the utility ix 
advance of the hearing, in order to save the time 
of the court.5® 

[§ 160] 4. Evidence. In view of the presumption 
in their favor,®°® the findings of fact made by the 
commission are competent evidence of the facts there- 
in recited, in a proceeding to enforce or restrain the 
enforcement of an order based thereon.®+ A tran- 
seript of the evidence taken before the commission 
is inadmissible, where the sufficiency thereof to sup- 
port its order is not in issue;°? but either party may 
show by competent evidence any fact brought out 
before the commission which may throw light upon 
the issues in the case.®* Any evidence tending to 
show that the order in question is unreasonable, un- 
State v. Duluth, etc., R. Co., 25 
S. D. 106, 125 NW 565. 

82. State v. Duluth, ete, R. Co., 


83. Weil v. Black, 76 W. Va. 685, 


66. Landon v. Kansas Industrial 
Relations Ct., 269 Fed. 411. 

67. Landon v. Kansas Industrial 
Relations Ct., supra. 

68. State v. Chicago, etce., R. Co., 90 
Iowa 594, 58 NW 1060; Smith v. Chi- 
Sipe etc., R. Co., 86 Iowa 202, 53 NW 


69. De Pauw Univ. v. Oregon Pub. 
Serv. Commn., 247 Fed. 183; Central 
_ of Georgia R. Co. v. McLendon, 157 
Fed. 961. 

70. De Pauw Univ. v. Oregon Pub- 
lic Serv. Commn., 247 Fed. 183 (hold- 
ing that, where the order is beyond 
the jurisdiction of the commission, it 
is merely the act of individuals); Cen- 
tral of Georgia R. Co. v. McLendon, 
157 Fed. 961. 

71. Central of Georgia R. 
McLendon, supra. 

72. Central of Georgia R. Co. v. 
McLendon, supra. 

73. Central of Georgia R. Co. v. 
McLendon, supra. 

74, Wichita, R., etc., Co. v. Court 


Co.uiv; 


76. - State v. Chicago, etc., R. Co., 37 
N. D. 98, 163 NW 730. 

77. Alabama Public Serv. Commn. 
v. Mobile Gas Co., 213 Ala. 50, 104 S 
538, 41 ALR 872. See Chicago, etc., 
R. Co. v. Oglesby, 198 Fed. 153 
(wherein the bill was held sufficient). 

78. State v. Chicago, etc., R. Co., 
16 S. D. 517, 94 NW 406. 

79. South, etc., Alabama R. Co. v. 
Alabama R. Commn., 171 Fed. 225. 

80. South, etc., Alabama R. Co. v. 
Alabama R. Commn., supra. 

[a] Thus allegations that a power 
conferred by a Statute to alter rates 
fixed thereby is being so used as to 
discriminate against complainant, and 
to favor other utilities as a reward 
for dismissing suits brought to test 
the validity of the statute, are perti- 
nent as tending to shed light upon the 


question whether the commission has: 


executed its powers with improper 
discrimination. South, etc., Alabama 
R. Co. v. Alabama R. Commn., 171 Fed. 
225: : 


86 SE 666. ; 

84. Power of commission to punish 
for contempt see supra § 126. f 

85. State-v. Louisiana Public Serv. 
Commn., 154 La. 752, 98 S 175. 

86. State v., Louisiana Public Serv. 
Commn., supra. : 
_ Prohibition generally see Prohibi- 
tion 50 C.. J. p 651. 

87. See Trial [38 Cyc 1238]. 

88. Alabama Public Serv. Commun. 
v. Mobile Gas Co., 213 Ala. 50, 104 S 
538, 41 ALR 872 (so stating). 

89. Kings County Lighting Co. v. 
Lewis, 110 Misc. 204, 180 NYS 570 [aff 
190 App. Div. 960 mem, 180 NYS 942 
mem]. 

90. See supra § 112. 

91. State v. Chicago, etc., R. Co., 31 
S. D. 547, 141 NW 473. ’ 

92. Prendergast v. New York Tel. 
Co., 262 U. S. 43, 43 SCt 466, 67 L. ed. 
853; State v. Chicago, etc., R. Co., 31 
S.'D. 547, 141 NW 473. =” 

93. Prendergast v. New York Tel. 
co eee U. S. 43, 43 SCt 466, 67 L. 
ed. 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ae 


[§§ 153-160 


§§ 160-162] 


just, or otherwise illegal is admissible,®* even though 
not offered at the hearing before the commission.®® 
Where it clearly appears from the pleadings that 
the order or regulation in question is lawful and 
reasonable, no evidence bearing upon such questions 


need be taken.?® 


[§ 161] 5. Scope and Extent of Inquiry. The 
validity of an order made by a public utility commis- 
sion may be judicially determined in proceedings to 
enforce it or restrain its enforcement,®? notwith- 
standing it may, by statute, be made prima facie rea- 
sonable and just,°*® and the illegality thereof is avail- 
able to the utility as a defense to an action to com- 
pel obedience thereto or to recover a penalty for non- 
The function of the court, 
however, is only to determine whether the order or 
regulation in question is valid and reasonable,’ and 


eoimpliance therewith.®® 


94 Atlanta v. Georgia, R., etc., Co., 
149 Ga. 411, 100 SE 442; Crosbyton- 
PoUuthplains, KR. Co: . wv... state, Rt 
Commn., (Tex. Civ. A.) 169 SW 1038. 
See also cases infra note 95. 

95. Central Kentucky Natural Gas 
Co. v. Kentucky R. Commn., 37 F. (2d) 
938; State v. Chicago, etc.,,R. Co., 31 
S. D. 547, 141 NW 473. But see State 
v. Chicago, etc., R. Co., 86 Iowa 641, 
53 NW 3828; State v. Missouri Pac. R. 
Co., 76 Kan. 467, 92 P 606 (where stat- 
utes restricted the inquiry to the rec- 
ord made before the commission, and 
it was held that an order could not be 
Sustained on.grounds not presented 


to, or considered by, the commission). 


- 96. State v. Atlantic Coast Line R. 
Co., 61 Fla: 799, 54 S 900. 
97. Ala.—Nashville, ete, R. Co. v. 
State, 137 Ala. 439, 34 S 401. 
Ark.—State R. Commn. v. Saline 
aa R. Co., 119 Ark. 239, 177 SW 


Fla.—-Louisville, ete., R. Co. v. Rail- 
road Comrs., 63’ Fla. 491, 58 S 5438, 44 
LRANS 189; State v. Florida East 
Coast R. Co., 58 Fla. 524, 50 S 425. 

Iowa.—State v. Chicago, etc., R. Co., 
86 Iowa 304, 53 NW 253. 

OkI.—Gulf, etc., R. Co. v. State, 33 
Okl. 378. 125 P 1103. 

Vt.—Sayers v. Montpelier, etc., 
oo 90 Vt. 201, 97 A 660, QnarGaet 8188 

050. 

Validity of orders see supra § 117. 

98. State v. Jacksonville Terminal 
Co., 90 Fla. 721, 106 S 576. 

Presumptions in favor of order see 
supra § 122. 

99. Atlantic, ete., R. Co. v. State, 
94 Fla. 120, 113 S 665, 114 S 456; Lou- 
isville, ete., R. Co. v. "Railroad Comrs., 
63 Fla. 491, 58 S 548, 44 LRANS 189. 
See State v. Missouri Pac. R. Co.,. 16 
Kan. 467, 92 P 606 [aff 216 U. S. 562, 
30 SCt 330, 54 L. ed. 472] (holding 
that a statutory provision making or- 
ders of the commission inclusive after 
the lapse of a specified time is a rule 
of evidence and not a limitation upon 
the right of a utility to offer evidence 
in defense of an action to compel 
obedience to such an order). 

1. U. S—St. Joseph.R., ete., Co. v. 
Missouri Public Serv. Commn., 268 
Fed. 267. 

Fla.—State v. Florida East Coast R. 
Co., 67 Fla. 83, 64 S 443. 

Md.—Public Serv. Commn. v. United 
R., -ete.; Co., 155 Md. 572, 145 A 870 
fapp dism 278 U..S.) 567,49 SCt ‘79, 

Sila. ed, 5107; Pennsylvania R. Co, Vv: 
Towers, 126 Ma. 59, 94 A rig AnnCas 
1917B 1144 [aff 245 U. S. 38 SCt 2, 
62 L. ed. 117, eee eid ree State 
Public Serv. Com vy. ‘Northern 
Gent. R. Co., 122 Md. 355, 90 A 105. 

Mich. “Detroit v. Michigan AEC 
Commn., 209 Mich. 395, 177 NW_ 306. 

Nev.—Garson vy. Steamboat Canal 
Co., 43 Nev. -298, 185 P 801, 185 P 1119. 

Wis.—Minneapolis, etc., Ea COs ss 
State R. Commn., 136 Wis. 146, 116 
NW 905, 17 LRANS 821. 

2. Greencastle Water Works Co. v. 
Indiana Public Serv. Commn., 31 F. 
(2d) 600; New York Tel. Co. v. Pren- 
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to prevent the invasion of any constitutional right.” 
Accordingly, except for the purposes of such deter- 
mination, it cannot consider administrative or legis- 
lative matters;* and it has no authority to ascertain 
or determine what order would be reasonable and 


proper, nor to establish the same.* 


dergast, 11 F. (2d) 162. : 

3. Garson v. Steamboat Canal Co., 
43 Nev. 298, 185 P 801, 1850) £119- 
Bluefield v. Bluefield Water Works, 
ete., Co., 81 W. Va. 201, 94 SE 121; 
Waukesha Gas, etc., Co. v. State R. 
Commn., 181 Wis. 281, 194 NW 846. 

[a] Matters of public policy must 
be excluded by the court in determin- 
ing the reasonableness of an order or 
regulation of the commission. Wau- 
kesha Gas, etc., Co. v. Wisconsin R. 
Commn., 181 Wis. 281, 194 NW 846. 

4 Reagan v. Farmers’ L. & T. iCo,, 
154° U.S. 362, 14 SCt 1047, 38 L. ed. 
1014; Greencastle Water Works Co. v. 
Indiana Public Serv. Commn., 31 F. 
(2d) 600; Landon vy. Kansas Indus- 
trial Relations Ct., 269 Fed. 433; St. 
Joseph, R., etc., Co. v. Missouri Public 
Serv. Commn., 268 Fed. 267; Public 
Serv. Commn. v. United R., etc., Co., 
155 Md. 572, 142 A 870 [app dism 278 
U.-S.567,+49 SCt 79, 73 Ly ed. 510]; 
State Public Serv. Commn. v. North- 
ern Cent. R. Co., 122 Md. 355, 90 A 
105; Garson v. Steamboat Canal Co., 
43 Nev. 298, 185 P 801, 185 P 1119. 

[a] No rate making power.—In 
proceedings to prevent the enforce- 
ment of a rate prescribed by the com- 
mission, the court is invested with no 
rate making power but is limited to 
an adjudication of the adequacy and 


reasonableness of the rates_ pre- 
seribed. St. Joseph, R., etc., Co. v. 
Missouri Public Serv. Commn., 268 
Fed. 267. 


5. Detroit v. Michigan R. Commn., 
209 Mich. 395, 177 NW 306; State v. 
Missouri Pac. R. Co., 100 Nebr. 700, 
161 NW 270, LRAI1918BH 346; Pitts- 
burgh, ete., Gas Co. v. State Public 
Serv. Commn., 101 W. Va. 63, 1382 SE 
497. But see Central Kentucky Natu- 
ral Gas Co. v. Kentucky R. Commn., 
37 F. (2d) 938 (where it was said that, 
upon a bill for an injunction to re- 
strain the enforcement of a _ rate 
schedule, it becomes the duty of the 
court to hear and determine de novo 
questions of fact and law as to wheth- 
er or not the rates complained of are 
confiscatory). 

[a] Return to which utility is en- 
titled and the items which should be 
considered as properly included in the 
rate base are questions of fact to be 
determined by the commission, and 
its conclusions thereon are unassail- 
able unless, as a necessary result, it 
can be affirmatively asserted that the 
resultant rate is unreasonable and 
unlawful. Detroit v. Michigan R. 
Commn., 209 Mich. 395, 177 NW 306. 

[b] .Court will not weigh evidence 
in order to’ determine whether the 
finding of the commission is support- 
ed by the preponderance thereof, but 
the order will stand if there is found 
substantial testimony supporting the 
commission’s conclusion. Detroit v. 
Michigan R. Commn., 209 Mich. 395, 
177 NW 306. See Pittsburgh, etc., Gas 
Co. v. State Public Serv. Commn., 101 
W. Va. 63,132 SE 497 (to same effect). 

6. Necessity of evidentiary sup- 
port for: 


Matters of fact. 
mission on matters of fact is not open to review,” 
provided it is supported by evidence,® unless over- 
turned by clear and convincing proof of its unreason- 
ableness or impropriety.* 

[§ 162] 6. Determination. 
thorized order of a public utility commission will not 
be enforced, nor its violation punished.® 
the presumptions in its favor,® however, its impro- 
priety or illegality must clearly appear,!® and every 
reasonable doubt will be resolved in favor of the 


The determination of the com- 


An invalid or unau- 


In view of 


Findings see supra § 111. 
Orders see supra § 117. 

7. Detroit v. Michigan R. Commn., 
209 Mich. 395, 177 NW 306. 

8. Ala.—Alabama Public Serv. 
Commn. v. Western Union Tel. Co., 208 
Ala. 243, 94 S 472; State v. Western 
Union Tel. Co., 208 Ala. 228, 94 S 466; 
Nashville, ete., R. Co. v. State, 137 Ala. 
439, 34S 401. 

Fla. —State v. Jacksonville Termi- 
nal Co., 90 Fla. 721, 106 S 576; State v. 
South Georgia 153 Co., 80 Fla. 369, 85 
$663: State v. Atlantic Coast Line R. 
Co., 77 Fla. 366, 81S 498; State v-. 
Florida East Coast R. Coe 69 Fla. 165, 
67 S 906; State v. Florida East Coast 
ACOs 65 Fla. 424, 62 S 591: State v. 
Southern Tel., etc., Co., 65 Fla. 270, 61 
S 506; State v. Louisville, etc., R. Co., 
62 Fla..315, 57 S 175; State v. Florida 
East Coast R. Co., 58 Fla. 524, 50 S 
425; State v. Louisville, ete., R. Co., 
57 Fla. 526, 49 S 39. 

Iowa.—State v. Des Moines, etc., R. 
Co., 87 Iowa 644, 54 NW 461; State v. 
Chicago, ete., KR. Co., 86 Iowa 304, 53 
NW 253. 

Kan.—Atchison, ete., R. Co. v. Pub- 
lic Serv. Commn., 287 P 608; Union 
Pac. R. Co. v. State Public Utilities 
Commn., 95 Kan. 604, 148 P 667; State 
vy. Missouri Pac. R. Co., 55 Kan. 708, 
41 P 964, 49 AmSR 278, 29 LRA 444; 
State v. Kansas Cent. R. Co., 47 Kan. 
497, 28 P 208. 

Miss.—State v. Yazoo, ete., R. Co. 
87 Miss. 679, 40 S 263 

Validity of orders see supra § 117. 

9. See supra § 122. 

LOS SU S.—Cambridge Electric 
Light Co. v. Atwill, 25 F. (2d) 485; 
Idaho Power Co. v. Thompson, 19 F. 
(2d) 547. See Bush v. Texas, etc., R. 
Co., 290 Fed. 1008, 1014 (holding that 
an order will be presumed to be rea- 
sonable “where there is no conclusive 
proof offered to the contrary’’). 

Ala.—Alabama, etc., R. Co. v. Ala- 
bama Public Sery. Commn., 210 Ala. 
Sas eo oe cos 

Fla.—State v. Jacksonville Termi- 
nal Co., 90 Fla. 721,106 S576; State 
v. tents Coast Line R. Co., 77 Fla. 
366, 81 S 498; State v. Florida East. 
Coast R. Co., 69 Fla. 480, 68'S. 729, 
LRAI918E 272; State v. Florida East 
Coasts .o;, 67: Fla. 83, 64 S 443; 
State v. Atlantic Coast Line R. Cox 64 
Fla. 469, 60 S 186; State v. Louisville, 
etc., R. Co., 63 Fla. 274, 578 673; State 
v. Louisville, etc Ev. Co., 62 Fia. 315, 
52S ies 

Ind.—Pittsburgh, ete, R. Co. 
eae R. Commn., 171 Ind. 189, 86 NE 

Kan.—Atchison, etc., ate Co. v. Pub- 
lic Serv. Commn., 287 P 608. 

La. —Vicksburg, etc., Rr "C3. v. State 
RR eae 153 La. 383, 96 S 832. 

—Peo. v. First Dist. Public 
Say Commn., 157 App. Div. 698, 142 
NYS 942 

Tex.—Texas R. Commn. vy. Galves- 
ton Chamber of Commerce, 105 Tex. 
101, 145 SW 5738 Lrev (Civ. A.) 137 
SW 7387]; State R. Commn. v. Bass, 
(Civ. A.) 10 SW (2d) 589; State NR. 
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commission’s action.'1t The reasonableness of an or- 
der or regulation is a question of law for the court,” 
in determining which all the facts and circumstances 
affecting the rights of all interested parties should 
be considered;'* and such processes and standards 
of reasoning and computation are to be applied as 
are afforded by law or by common experience and 
the dictates of right and justice.t4 An order which 
would not secure the relief sought should not be en- 
forced.t® 

A temporary order will be enjoined or its enforce- 
ment suspended only where it works a substantial 
hardship to the party complaining.1® The prox- 
imity or remoteness of the time fixed for final hear- 
ing by the commission may be considered by the court 
in enforcing or refusing to enforce such an order.'? 

Injunction pendente lite.1% To warrant an in- 
junction pendente lite it must appear that there is 
a reasonable probability that complainant will pre- 
vail upon final hearing;!® and where the matter is 
doubtful,?° or where it is probable that a practical 
test will be required to ascertain the reasonableness 
of the order or regulation in question,?! such relief 
should be refused. 


PUBLIC UTILITIES—PUBLISH 


[§§ 162-164 


[§ 163] 7. Disposition. In proceedings to -com- 
pel compliance with an order of a public utility eom- 
mission or to prevent its enforcement, the court 
should grant final judgment or decree either dismiss- 
ing the proceedings or directing that process issue 
as prayed.” 

Remand to commission. If the commission has 
wrongfully dismissed a proceeding before it, the 
court will not undertake to dispose of the matter 
upon its merits but will remand it to the commission 
to be heard and determined.”* 

[§ 164] K. Initiation of Proceedings To Compel 
Compliance with Law.24 Under statutes authoriz- 
ing or directing the public utility commission; when- 
ever it shall be of opinion that a utility is violating 
or about to violate the law, to initiate an action or 
proceeding before a court of competent jurisdiction 
to compel compliance with the law or restrain the 
violation thereof,?> the commission need not first 
formally determine, in proceedings before itself, that 
the person or corporation complained of is a public¢ 
utility?® or that it is violating or about to violate 
the law.?? 


* PUBLIC VEHICLE.1 
PUBLIC VESSEL.’ 

PUBLIC WAR.? 

PUBLIC WAREHOUSE.* 
PUBLIC WAREHOUSEMAN.® 
PUBLIC WATERS.° 

PUBLIC WATER SUPPLY.’ 
PUBLIC WAY.* 

PUBLIC WEIGHER.?® 


PUBLIC WELFARE.!9 

PUBLIC WHARF.'! 

PUBLIC WORK.'? 

PUBLIC WORKS." 

PUBLIC WORSHIP.'* . 

PUBLIC WRITING.1® 

PUBLIC WRONG.!° 

| PUBLISH.'* To make known;!8 to make 
known generally;1® to make known to people gen- 


ee v. Bass, (Civ. A.) 10 SW (2d) 


W. Va.—Pittsburgh, etc., Gas Co. v. 
State Public Serv. Commn., 101 W. 
Va. 63, 132 SE 497. 

Wis.—Minneapolis, ete., R. Co. v. 
State R. Commn., 136 Wis. 146, 116 
NW 905, 17 LRANS 821. 


11. State v. Atlantic Coast Line R. 
Col, 7 Fla: 366. 81 S 7498: “State: v. 
Atlantie Coast Line R. Co., 64 Fla. 


469, 60 S 186; State v. Louisville, etc., 
R. Co., 62 Fla. 315, 57 S175. See Cam- 
bridge Electric Light Co. v. Atwill, 
25 F. (2d) 485 (holding that the court 
will not restrain the enforcement of 
the order of the commission except in 
a case reasonably free from doubt and 
where necessary to prevent great and 
irreparable injury). 

12. Central Kentucky Natural Gas 
Co. v. Kentucky R. Commn., 37 F. (2d) 
938; Southern R. Co. v. Atlanta Sand, 
etc., Co., 135 Ga. 35, 68 SE 807; State 
v. Great Northern R. Co., 130 Minn. 
57, 1538 NW 247, AnnCas1917B 1201. 
But see St. Louis Southwestern R. Co. 
v. State, (Tex. Commn. A.) 255 SW 
390 [rev (Civ. A.) 199 SW 829] (ho'd- 
ing that the question is one of fact 
for the jury, and not one of law). 

13. State v. Seaboard Air Line R. 
Co. 92) Play 139, 111. S$) 281, 785: [icer- 
tiorari dism 275 U. S. 574 mem, 48 SCt 
17 mem, 72 L. ed. 434 mem]; Louis- 
ville, ete, R. Co. v. Railroad Comrs., 
63 Fla. 491, 58 S 543, 44 LRANS 189; 
State v. Louisville, etc., R. Co., 62 Fla. 
315, 57 S 175; State v. Great Northern 
RCo. leo eMinn® 57,5153 NW. 22478 
AnnCas1917B 1201; State v. Chicago, 
éte,, bs Com SDs 2825 770, INW: L104: 
State R. Commn. v. Pecos, etc., R. Co., 
(Tex. Civ. A.) 212 SW 535. See Erie 
R. Co. v. Public Utility Comrs., 85 N. 


J. L. 420, 89 A 1001 (where an order 
was held unreasonable under the facts 
and circumstances existing). 

14. _ Louisville, ete., R. Co. v. Rail- 
road Comrs., 63 Fla. 491, 58 S 543, 44 
LRANS 189; State v. Louisville, etc., 
En CO.) 02 Hawise On ISmieior 

15. Missouri, etc., R. Co. v. State, 
25 Okl. 437, 106 P 858. 

16. Charleston v. Public 
Commn., 83 W. Va. 718, 99 SE 68. 

17. Prendergast v. New York Tel. 
Co., 262 U. S. 43, 438 SCt 466, 67 L. ed. 


Serv. 


853. 
18. Generally see supra § 151. 
19. Cambridge Electric Light Co. 


v. Atwill, 25 F. (2d) 485. 

20. Cambridge Electric Light Co. 
v. Atwill, supra; Alabama R. Commn. 
v. Central of Georgia R. Co., 170 Fed. 
225, 95 CCA 171 [rev 161 Fed. 925]; 
ce ee etc., R. Co. v. Dey, 38 Fed. 

21. Alabama R. Commn. v. Central 
of; Georgia RCo. L702 Hed 2255795 
CCA 117 [rev 161 Fed. 925]. 

22. First Dist. Public Serv. 
Commun. v. Interborough Rapid Trans- 
it Co., 172 App. Div. 324, 158 NYS 480 
[aft V2u9 Ne Yasin, shit NIB 3'3 (ale 


23. Kelly Axe Mfg. Co. v. United 
Fuel Gas Co., 87 W. Va. 368, 105 SK 
152. 

24. Actions to enfcrce or restrain 


enforcement of orders of commission 
see supra §§ 149-163. 


25. See statutory provisions. 
{a] Construction of statute.—Un- 
der Comp. L. -(1917) §§ 4839, 4942, 


making it the duty of the commission 
to see that the provisions of the con- 
stitution and statutes affecting public 
utilities are enforced, and providing 
that whenever any utility is failing 
or omitting or about to fail or omit to 


do anything required of it by law, the 
commission shall direct the com- 
mencement of an action for the pur- 
pose of having such violation or 
threatened violation stopped or pre- 
vented, either by mandamus or injunc- 
tion, the commission not only has the 
authority, but it is its duty to bring 
a proceeding to enforce a compliance 
with the law on the part of a utility 
which is violating the same. Public 
Utilities Commn. v. Pulos, (Utah) 286 


P 947 
Utilities 


26. Public 
Pulos, supra. 
27. Public Utilities Commn., v. Pu- 
los, supra. g 
1. See Public § 2. 
2. See Public § 2. 
3. See Public § 2. 
§ 2 
§ 


Commn. v. 


4. See Public 
5. See Public § 


6. See Prblic § 2. 
7. See Public § 2. 
8. See Public § 95, 
9. See Public § 2. 
10. See Public § 96. 
11. See Public § 2. 
12. See Public § 97. 
13. See Public § 98. 
14. See Public § 99. 


15. See Public § 100. 

16. See Public § 101. 

17. See also Publication 50 C. J- 
p 869; Publisher post. : 

18. Perkins v. Cook: County, 271 


Tll. 449, 475, 111 NE 580, AnnCas1917A 
27 [quot Cyc]; State v. Orange, 54 
N. J. L. 111, 116, 22 A 1004, 14 LRA 
62; State v. Elder, 19 N. M. 3938, 143 
P 482; In re Willow Creek, 74 Or. 
592, 144 P 505, 146 P 475. 

19.. Peo: vy. Burns, 178 VAnpee Div. 
845, 166 NYS 323; Watts v. Greenlee, 
13 N. C. 115, 119; In re Willow Creek, 


*By CHARLES REZNIKOFF (Public Vehicle to Public Wrong inclusive). 
+ By JoHN F. MCDONALD (Publish—Publisher inclusive). 


For later, cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PUBLISH—PUEBLO 


erally ;?° to make known what before was private ;” 
to make public;?1% to make publicly known;?? x 
proclaim.?* The word is one whose meaning may 
depend upon the subject with which it is connected.?4 
It may be employed as meaning to advertise;?° to 
circulate;?° to issue;?* to put into circulation ;?& 
to utter.2® “Publish” has been distinguished from 
“communicate ;”°° also from “print,”?! although it 
may be used as equivalent to the latter term.?? A 
writing as well as a printing may be published.?* 
Publishing. 34 Divulging;?> making known;?¢ 
proclaiming;** also, issuing;** issuing -to the pub- 
hie;*® placing on sale;*® putting forth ;42 sending 
out ;#2 the act of offering a book to the public by 
sale or distribution.*? 
Phrases: ‘Printed and 
lished . . . for . three weeks,’’+® 
in the county,”*® “utter and publish.’’47 


published,”4* “pub- 
“published 


[51 C.J.] 89 


agent,*® makes a thing publicly known;°° also, one 
engaged in circulation of books, pamphlets, or other 
papers,°? especially one who issues, or causes to be 
issued from the press and offers for sale or cireula- 
tion matter printed, engraved, or the like.°? The 
term may apply to a manufacturer®* or distributor? * 
of books anc pamphlets. The publisher of a news- 
paper may include the “proprietor” or the “mana- 
ger.”755 

*PUDDINE. An arbitrary word symbol applied 
to a prepared food.°® 

PUDDING. Flour or meal mixed with a variety 
of ingredients, and usually sweetened.*7 

PUDENDUM. The external female sexual or- 
gan.>& 

PUEBLO.*®® The word which, in the original 
Spanish, means people or population;°° answers gen- 
erally to the English word “town’”®? and has the in- 


PUBLISHER.*® One who, by 


74 Or. 592, 144 P 505, 146 P 475. 

20. U.S. v. Baltimore Post Co., 2 
F. (2d) 761. 

{a] Similar definition —‘“‘To make 
known to the people in general.” 
Webster New Int. D. [quot Connerly 
v. Stephenson, (Ark.) 28 SW (2d) 60 
(given as definition for ‘“published’’) ]. 
eas U. S. v. Williams, 3 Fed. 484, 

6. 

21144. Webster New Int. D. [quot 
Connerly v. Stephenson, (Ark.) 28 SW 
(2a) 60 (giving this definition for 
“published’”’) ]. 


22. Morgan v. Black, 132 Ga. 67, 
63 SE 821, 822. 
2350 Peor ¥, Burns, 1s" App. Div. 


845, 166 NYS 323; Watts v. Greenlee, 
13 N. C. 115, 119; In re Willow Creek, 
74 Or. 592, 144 P 505, 146 P 475. 

24. State v. Bass, 97 Me. 484, 489, 
490, 54°A 1113; State v. Big Horn 
County, 77 Mont. 316, 250 P 606. 

[a] Law is published when passed 
by the legislature and approved by 
the Svea Freeman yv. Gaither, 76 
Ga. 

fb] Anion to advertising chart, 
with the insertion therein of a busi- 
ness card, the word ‘published’ can 
have no fixed signification that the 
courts can apply to a contract, but the 
meaning must be ascertained by the 
jury. Stoops v. Smith, 100 Mass. 63, 
68, 97 AmD 76, 1 AmR 85. 

[ec] Dramatic composition is made 
public the moment it is represented 
or acted, and the ordinary meaning of 
“published” is “made public.” Bouci- 
cault v. Chatterton, 5 Ch. D. 267, 279. 

25. Webster D. [quot Arthur v. 
Petaluma, 27 Cal. A. 782, 151 P 183]. 
State v. Elder, 19 N. M. 393, 143 


"U.S. v. Williams, 3 Fed. 484, 


[a] With reference to newspapers, 
books, and magazines (1) the common 
and universal, as well as the techni- 
cal, meaning of ‘publish’ is to issue; 
to send forth to the public for sale or 
general distribution (State v. Bass, 
97 Me. 484, 490, 54 A 1113; McFar- 
lane v. Hulton, [1899] 1 Ch. 884, 889. 
See also Newspapers § 20), (2) espe- 
cially to subscribers (Age-Herald 
Pub. Co. v. Huddleston, 207 Ala. 40, 
92 S$ 193). (3) And the term may in- 
clude composition (State v. Big Horn 
County, 77 Mont. 316, 250 P 606), (4) 
printing (Syndicate Printing Co. v. 
Cashman, 115 Minn. 446, 132 NW 915; 
State v. Big Horn County, supra), 
(5) and even preparation for publica- 
tion (Anderson y. Lewis, 6 Ida. 51, 55, 


52P 163). 

Ar U. S. v. Williams, 3 Fed. 484, 
486. 

29. Johnson v. Com., 90 Ky. 488, 


490, 14 SW 492, 12 KyL "442; State v. 
Barrett, 121 La. 1058, 1060, 46 S 1016; 


himself or his 


Valley Dry Goods Co. v. Buford, 114 
Miss. 414, 75 S 252. See also Forgery 


$ 51. 
30. U.S. v. Baltimore Post Co., 2 
BP. (2a) 761% 


[a] Communication of contents of 
private paper to single person does 
not violate statute forbidding publica- 
tion of letter, telegram, or private 
paper of another. Peo. v. Burns, 178 
Apv. Div. 845, 166 NYS 323. 

31. State v. Bass, 97 Me. 484, 490, 
54 A 1113; Hollis v. Hollis, 84 Me. 
96, 97, 24 A 581; Bragdon v. Hatch, 
77 Me. 433, 434, 1 A 140; In re Pub- 
lishing Docket in Local Newspaper, 
266 Mo. 48, 187 SW 1174 

See Connerly vie Stephenson, (Ark.) 
28 SW (2a) 60 (‘“‘published” distin- 
guished from “printed’’). 

32. Jackson v. Beatty, 68 Ark. 259, 
373, 57 SW 799; Nebraska Land, etc., 
Co. v. McKinley-Lanning L. & T. Co., 
52 Nebr. 410, 414, 72 NW 357. See 
Syndicate Printing Co. v. Cashman, 
115 Minn. 446, 1832 NW 915; State v. 
Big or County, 77 Mont. 316, 250 
P 606. 

fa] Substitution of word “print- 
ed” for word “published” in the revi- 
sion of a statute does not change its 
meaning. In re Publication of Sup. 
Ct. Docket, (Mo.) 232 SW 455. 

S30 - UL. Saavs LuOLtis. Teed. .67t, 
673, 8 Sawy. 194. 

84. See Publication 50 C. J. p 869 
and cross references thereunder. 

35. Burton v. Burton, 3 Greene 
(lowa) 316, 318. 


36. Burton v. Burton, supra. 
37. Burton v. Burton, supra. 
38. Standard D. [quot Mooney v. 


U. S. Industrial Pub. Co., 
407, 61 NE 607, 608]. 


27 Ind. A. 


39. Mooney v. U. S. Industrial 
Pub. Co., supra. 
{a] In criminal statute, “publish- 


ing’ means to give to the public, and 
is usually associated with printing 
by pamphlet or newspaper. Peo. v. 
Burns, 178 App. Div. 845, 166 NYS 323. 

40. Standard D. [quot Mooney v. 
U. S. Industrial Pub. Co., 27 Ind. A. 
407, 61 NE 607, 608). 

41. Mooney v. U. S. 
Pub. Co., supra. 

42. Standard D. [quot Mooney v. 
U. S. Industrial Pub. Co., supra]. 

43. Webster D. [quot Mooney v. U. 
S. Industrial Pub. Co., supra]. 

[a] “Principally engaged in pub- 
lishing.”—The principal and general 
purpose of one so engaged is the 
manufacturing and issuing from the 
press and putting upon the market for 
sale books and pamphlets as_ such, 
not the collecting and arranging and 
tabulating the contents of such books. 
Zugalla v. International Mercantile 
Agency, 142 Fed. 927, 931, 74 CCA 97. 

44. In re Monrovia Evening Post, 


Industrial 


199 Cal.o263, 266, 248 E 1017. 

45. Fulton County Pub. 
Johnstown, 157 NYS 1058. 

46. Miller County Drain. Dist. v. 
Merchants’, ete., Bank, 176 Ark. 474, 
478, 2 SW (2d) 1079; State v. Morgan, 
144 Mo. A, 35, 128 SW 839, 841. 

47. Peo. v. Bradford, 84 Cal. A. 
ROS Thon Zook oo0s Smith v. State, 13 


COLO Ar 


Ga. A. 663, 667, 79 SE 764. 

48. See also. Publication 50 C. J. 
p 869; Publish ante. 

49. Bouvier L. D. [quot Le Roy 
v. Jamison, 150 EY Cas; Now 8274 3 
Sawy. 369]. 

50. Bouvier L. D. [quot Le Roy 
v. Jamison, supra]; Sproul v. Pills- 


bury, 72 Me. 20, 21. 

51. Bouvier L. D. [quot Le Roy v. 
Jeane beg 15 F. Cas. No. 8,271, 3 Sawy. 

52. Webster D. [quot Brokaw v. 
Cottrell, 114 Nebr. 858, 211 NW 184]. 

53. Zugalla v. International Mer- 
cantile Agency, 142 Fed. 927, 931, 74 
CCA 9% 

54. Zugalla v. International Mer- 
cantile Agency, supra. 

55. Palmer v. McCormick. 28 Fed. 
541, 544; Stuart v. Cole, 42 Tex. Civ. 
A. 478, 482, 92 SW 1040. See also 
Process S81 

[a] Foreman of mechanical de- 
partment is neither ‘printer’ nor 
“publisher” under a statute authoriz- 
ing proof of publication of tax sale 
notice. Herr iv. Graden, 22 Colo. A. 
Balt 27 Meusdiger 32M 

ay manufacturer see Manufactures 


Publisher as printer see Printer 50 
Cc: J. p 823 note’93. fa] (2). 


cone Clotworthy v. Schepp, 42 Fed. 
57. : Clotworthy v. Schepp, supra. 
58. State v. Wisdom, 122 Or. 148, 


257 P 826. 

59. See Pueblo Indians post. 

60. Trenouth v. San Francisco, 100 
U. S. 251, 25 L. ed. 626. 

61. Grisar v. McDowell, 6 Wall. 
CWS 7S) 3635.37.25 8) Le ed.) 86a Pele 
Trenouth v. San Francisco, 100 U. S. 
251, 25 L. ed. 626]. 

{a] “Presidio” distinguished.—In 
the first act incorporating the city of 
San Diego, as the successor to the 
rights of the former ‘‘pueblo of San 
Diego,” the legislature used the words 
“the Presidio of San Diego’; the 
court, in construing the latter term to 
mean purely military, as_ distin- 
guished from civil foundations, held 
that the use of the term “presidio” 
instead of “pueblo” was a misnomer - 
and that the legislative intention was 
to impose, under the new dominion, 
certain civil and political rights pos- 
sessed under the old by virtue of the 
area’s pueblo origin. San Diego v. 
Cuyamaca Water Co., (Cal.) 287 P 


*By CARLOS M. SANDOVAL (Puddine—Quieta Non Movere inclusive). 


A ss el bey 
definiteness of that term;®? and may designate a col- 
lection of individuals residing at a particular place, 
a settlement or a village, or may be applied to a 
regularly organized municipality.°* In Spanish 
law, people; all the inhabitants of any country or 
place, without distinction; a town, township, or 
municipality ;°* a small settlement or gathering of 
people; a steady community, whether composed of 
Spaniards or Indians.%* 

PUEBLO INDIANS. A civilized race, dwelling 
in fixed communities, each having its own municipal 
government; pastoral, agricultural, not without the 
art of manufacturing, peaceable, industrious, intel- 
ligent, honest, and virtuous.°® 

PUERI SUNT DE SANGUINE PARENTUM, 
SED PATER ET MATER NON SUNT DE SAN- 
GUINE PUERORUM.®’ 

PUFF ER.®® 

PUFFING.®® An expression of opinion or judg- 
ment not made as a representation of fact.7° 

PUGILIST. One who fights with his fists.7? 

PUIS DARREIN CONTINUANCE."? Literally, 
“Since the last adjournment.”7* <A pleading of facts 
occurring since the last stage of the suit, whatever 
that stage may be, provided it precedes the trial.** 


PUEBLO—PULMONARY DISEASE 


PUISNE. Younger;’*® subordinate; associate ;*® 
later in time."7 

PUISNE JUDGE."$ 

PULL. As a noun, in slang, something in one’s 
favor in a comparison or a contest; an advantage; 
means of influencing.7® As a verb, to drag.’° 

PULLED GOODS. Chattels sold upon condition 
and retaken by the vendor for noncompliance with 
the conditions of sale.5+ 

PULLEY.*? One of the elementary mechanical 
powers, consisting of a ‘grooved wheel mounted in a 
block, used ‘to increase power and transmit it in a 
changed direction.®? 

PULLICAN. A horrid instrument formerly used 
for extracting teeth by main force.** ae 

PULLING. A term used in the oil drilling indus- 
try to describe the withdrawing from the well of 
the easing placed therein after its nonproduction 
has been determined.*® 

PULLING SKIVERS. Putting sticks or skew- 
ers into the breasts of sheep in the process of dress- 
ing them for market.®°® 

PULLMAN PORTER.§$? 

PULLUS. Latin for the young of any thing.88 

PULMONARY DISEASE. A derangement of the 


475, 480. See also Presidio 49 C. J. p 
1340 


SoMa defined see Towns [38 Cyc 
62. Trenouth v. San Francisco, 100 
WIS 2515, 25 LL. ed: 626. 

63. Grisar v. McDowell, 6 Wall. 
(U. S.) 368, 872, 18 L. ed. 863. [cit 
Trenouth v. San Francisco, 100 U. S. 
251, 25 L. ed. 626]. 

64. Black L. D. 

“Municipality” see Municipal Cor- 
porations § 1. 

“Township” [38 Cyc 


599]. 
65. Santa Rosa v. Fall, 56 App. (D, 
12 F. (2d) 332 [certiorari 


Co) 25g, 
granted 273 U. S. 678 mem, 47 SCt 
“Kach 


106 mem, 71 L. ed. 886 mem]. 

fa] In Mexican law.—(1) 
pueblo was quasi a public corpora- 
tion’ « . [and] was treated as an 
entity or person, having a right as 
such, and by reason of its title to 
- » » [certain] land, to the use of 
the water of the river on which it is 
situated, while as a political body, it 
was vested with power, by ordinance, 
to provide for a distribution of the 
waters to those for whose benefit the 
right and power were conferred.” 
Los Angeles v. Los Angeles Farm- 
ins, ete; 1C0., 1525 Cal. 1645; 1651493. 
869, 11385 [quot Lux v. Haggin, 69 Cal. 
bowed bP 91910 (674.0 (2)) “hey 
“were entitled, for their benefit and 
the benefit of their inhabitants, to 
the use of lands constituting the site 
of such pueblos and towns, and of 
adjoining lands, within certain pre- 
scribed limits.”’ Townsend vy. Gree- 
ley, 5 Wall. (U. S.) 326, 336, 18 L. ed. 
547. (3) They were simply part of 
the political government of the coun- 
try, and as political agencies the state 
succeeded to control over them upon 
the change of government. As such 
agencies, the state (California) was 
under no obligation to continue their 
existence. In the exercise of her 
sovereign power she could have abol- 
ished them altogether or have incor- 
porated them into her own scheme of 
government as municipalities with 
such powers and restrictions as she 
might see fit to impose upon them. 
Monterey v. Jacks, 139 Cal. 542, 555, 
713 P 436. 

66. See U.S. v. Lucero, 1 N. M. 422, 
453 [quot U. S. v. Joseph, 94 U. S. 
614, 616. 24 L. ed. 295]. 

[a] The “Pueblo Indians” (1) are 


see Towns 


not wards of the government; nor are! Black L. D.]; 


they in charge of an Indian superin- 
tendent or agent; nor are they. In- 
dians over whom the government, 
through its departments, exercises 
guardianship, within the meaning :of 
Act Congr. Jan. 30, 1897 e 109 (29 
U. S. St. at L. 506), penalizing the 
sale or gift of intoxicants to such In- 
dians. U.S. v. Mares, 14 N. M. 1, 88 
P 1128, 1129.. (2) Nor are they tribal 
Indians within the contemplation of 
United States Indian laws. U. S. v. 
Varela, 1 N. M. 593, 597 [aff 94 U.S. 
614, 24 L. ed. 295]; U.S. v. Santiste- 
van, JOUN: D583). 586 fate S4e05S: 
619 note]; U. S. v. Lucero, 1 N. M. 
422, 425. See Indians § 7 notes 44, 
45: Pueblo ante. 

67. A maxim meaning ‘Children 
are of the blood of their parents, but 
the father and mother are not of the 
blood of the children.’ Black L. D. 

[a] Applied in: Ratcliff’s Case, 3 
Coke 37a, 40b, 76 Reprint 713. 

68. Puffer: 

In general see Auctions and Auction- 

eers § 33. 

Employment of, to enhance price at: 

Auction sale see Auctions and Auc- 

tioneers § 34. 
Judicial sale see Judicial Sales § 52. 
Partition sale see Partition § 710. 
Rice See Dealer’s Talk 17 C. J. p 
57. i 
As false representation see False 
Pretenses § 23: Fraud §§ 20, 27, 110. 
70. Alexander vy. Stone, 29 Cal. A. 
488, 156 P 998. 
{a] “Puffing” mining claims does 
not amount to such “false represen- 
tation” as will authorize the. setting 
aside of a sale of mining stock, where 
the parties are compos mentis and 
deal at arm’s length. Burwash v. 
Ballou, 230 Ill. 34, 82 NE 355, 356, 15 
LRANS 409 [aff 132 Ill. A. 71]. 
71. Reisler v. Dempsey, 207 Mo. A. 
182, 232 SW 229. 
72. Puis darrein continuance: 
Award as bar to further maintenance 
earn see Arbitration and Award 
Plea of: 
In general see Pleading § 783 note 6. 
In justice’s court see Justices of 
the Peace § 240. 

In mandamus proceeding see Man- 
damus § 616. 

On trial of, cause anew on appeal 
from justice of peace see Justices 
of the Peace § 550. 

73. 3 Blackstone Comm. p 316 [cit 
Johnson v. Conrades, 


(Mo.) 232 SW 680, 682 [cit Cyc]. 

74. See Pleading § 783 et seq. 

75. Black L. D. 

76. Black L. D. 

_[a] “The title by which the jus- 
tices and barons of the several com- 
mon-law courts at Westminster are 


distinguished from the ‘chief’ justice 
and ‘chief’ baron.” Black L. D. 

77 » Burrill’ yz D! ~ 

{a] “Puisne incumbrance.”—March 


v. Lee, 3 Ch. Rep. 62, 21 Reprint 729. 

[b] “Puisne incumbrancer.”—Brace 
v. Marlborough, 2 P. Wms. 491, 495, 24 
Reprint 829. : 

{[c] “Puisne judgment creditor.’— 
Brace v. Marlborough, 2 P. Wms. 491, 
495, 24 Reprint 829. 
heme See Judges § 2 text and note 


79. Webster New Int. D. 

[a] “Possessed of a pull” is a 
phrase without intelligible meaning,* 
too doubtful to impute corruption. 
Percival v. State, 45 Nebr. 741, 746, 64 
NW 221, 50 AmSR 568 [appr Rose- 
water v. State, 47 Nebr. 630, 635, 66 
NW 640]. 

Niner ear raga feet Lumber Co. v. 
organ City Timber Co., 11 : 
41 S$ 332. amine oie 

[a] To “pull” railroad cars means 
a ie: Gunite PARE wie v. Quincy, 

es. ReeCoy o. A. y 
ee sis i 677, 107 SW 
_ [b] To pull timber means to drag 
it, from where it has been felled, to 
the water on which it is to be floated 
te the pated | Des Allemands Lum- 

er Co. v. Morgan City Timber : 
117 La. 1, 7) 41 $332. cS 

81. Levine v. Wolff, 78 N. J. L. 
306, 73 A 73, 138 AmSR 617. 

[a] “Pumps pulled,” used in the 
account of a collector for a pump. 
company, means the pumps retaken 
in lieu of the purchase money. Sharp 
v. State, 7 Ga. A. 749, 750, 67 SE 1124. 

82. As shafting see Shaftin 
Cy cP 145i: en une 

83. Willamette Iron, ete., Works v. 
Columbia Engineering Works, 252 
Fed. 594, 164 CCA 510. 

84. In re Hunter, 60 N. C. 372, 373. 

85. Texas Granite Oil Co. v. Wil- 
liams, 199 Ky. 146, 250 SW 818. 
res Swift v. Miller, 139 Ill. A. 192, 

87. As employee see Employee. 20 
C. J. p 1248 note 18. eae 

88. Anonymous, 1 Lev. 48, 83 Re- 
print 290. Y 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


functions, or alteration of the structure of the 


lungs.®® 
PULMONARY EMBOLISM.®° 


PULP,?2 
PULP WOOD.?* 


pulp wood in all its forms.°* 
PULSATORY CURRENT. Of 


caused by sudden or instanteous charges of inten- 


Sitys7 


PULVERIZED BRICK. Brick®¢ which has been 


reduced to powder.®? 


PUMMY. A farm product, or the residue of a 
farm product, which has some value as stock food.?§ 
PUMP GUN. A magazine shotgun, or gun con- 
taining a magazine into which the shells are first 


inserted.9? 
PUNCTUAL. Exact; and, 
89. Southern L., etc., Ins. Co. v. 


Drake, 22 Ala. A. 494, 117 S 401 [cer- 
tiorari granted 117 s’ 402]. 


90. “Embolism” see 20 C. J. p 494. 

91. Klage v. Bunsen Coal Co., 201 
Til. A. 58. 

92. See Wood Pulp [40 Cyc 2793 
note 19]. 

93. See Wood Pulp ize Cye: 2793 
note 19]. 

94 U.S. v. Kuttroff, 147 Fed. 758. 

[a] “Pulp woods,” in the Tariff 


Act, has no d¢ommercial signification 
differing from its ordinary meaning, 
and covers pulp wood in all its forms, 
including such as has been subjected 
to the rossing process, whereby the 
bark, skin, and rough places are re- 
moved. It is not necessary that pulp 
woods shall be “round unmanufac- 
tured. timber.”’ U.S. v.: Pierce,, 147 
Fed. 199, 201, 77 CCA 425.. See Cus- 
toms Duties § 42 note 6. 

95. Telephone Cases, 126 U. S. 1, 
531, 8 SCt 778, 31 L. ed. 863. 

96. “Brick” see 9 C. J. p 416. 

97. Wright v. Wisconsin Lime, 
ete., Co., 239 Fed. 534, 152 CCA 412. 

98. Cudd v. Whippo, (Tex. Civ. A.) 
234 Sw 706. 

99. Cunningham v. Hall, (Sask.) 33 
WestLR 557. ; 
Norris v. Beaty, 6 W. Va. 477, 

2. Norris v. Beaty, supra. 

[a] “Punctual payment.’”’—Mac- 
lainé=y. Gatty, 37 “DY l= R. 139. 


3. See cases infra this note. 
[a] Punctually paid.—(1) Mac- 
igine v.- Gatty;~ 11920) 1 ALG. 376; 


Schaverien v. Morris, 37 T. L. R. 366. 
(2) A mortgage deed contained an 
agreement that the payment of the 
principal should not be required until 
the expiration of three years, if in 
the meantime every half-yearly pay- 
ment of interest should be punctually 
paid. It was held that payment punc- 
tually meant payment on the day fixed 
for payment, and that payment nine 
days after such fixed day was not 
sufficient. Leeds, ete., Theatre v. 
Broadbent, [1898] 1 Ch. 3438, 346. 

4 Affecting construction of: 
Contract see Contracts § 494. 
Deed see Deeds § 207. 
Statute see Statutes [386 Cyc 1126 note 


45]. 

Will see Wills [40 Cyc 1403]. 

Affecting validity of indictment see 
Indictments and Informations § 177. 

5... Black -L. D: 

[a] No part of ‘English language. 
—Holmes v. Phenix Ins. Co., 98 Fed. 
240, 241, 39 CCA 45, 47 LRA 308. 

[b] As affecting construction.— 
(1) Too much importance will not be 
placed on mere matters of punctua- 
tion in the verdict, where only dne 
conclusion can be drawn from the rec- 
ord and the evidence. Wirt v. Kutz, 
15 N. M. 500, 110 P 575 [cit Cyc]. (2) 
‘Punctuation marks may, in proper 


cases, be regarded as aids in arriving 


The plugging up 
of an artery in the lung by a blood clot.®# 


As used in the Tariff Act, “pulp 
wood” is a short, comprehensive expression to cover 


PULMONARY DISEASE—PUNISHABLE 


to be made.? 
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ment, it means the exact time at which payment is 


PUNCTUALLY. Exactly; on the day fixed.® 
PUNCTUATION.4 


The division of a written or 


printed document into sentences by means of periods; 


and of sentences into smaller divisions by means of 
commas, semicolons, colons, ete.;° 


a pointing off or 


separating of one word from another by arbitrary 


electricity, one | marks.°® 


PUNISH.® 


There is still much uncertainty and arbi- 
trariness in punctuation.’ 

To impose a penalty upon; to afflict 
with pain or loss or suffering for a crime or fault; 


to inflict a penalty for (an offense) upon the of- 


fender ;° 
of a crime.!® 


punishment. 


PUNISHABLE. '!1 


to impose a penalty for the commission 


Deserving of,!? or liable to,t? 


The meaning of the word “punisha- 


ble” is not “must be punished” but “liable to be pun- 


applied to pay- | ished.’ 


at the correct meaning of statements 
in the statute, but in construing stat- 
utes, punctuation cannot be accorded 
a contr olling influence. Courts do not 
hesitate to repunctuate, when it is 
necessary to arrive at the true mean- 
ing.’ Cook v. State, 110 Ala. 40, 46, 
20 S.360; Brown v. Public Serv. R. 
Com Sie Nes din nn a (en be been Ol Qe ert 
Cyc]. (3) “The law-maker may not 
punctuate correctly, and yet may 
clearly express his meaning. . 

Statutes in the course of legislative 
procedure are read to the General As- 
sembly, and, as is said, they appre- 
hend them by the ear, not by the eye, 
which alone can take cognizance of 
punctuation. .\.<. . The punctuation 
is not their work; to it their attention 
is not directed. It is most often the 
work of the draftsman, and not in- 
frequently of the clerk entrusted with 
the duty of copying, or of the printer 
in publishing. The ancients were un- 
acquainted with it, and it varies now 
according to the tastes of scholars 
and of writers. Resort to it is never 
had in the construction of statutes, 
and it is of very doubtful use in the 
construction of writings between in- 
dividuals. In 3 Dane Abr. 558, it is 
said: ‘Stops are never inserted in 
statutes or deeds, but the courts of 
law in construing them must read 
them with such stops as will give ef- 
fect to the whole.’ The legislative in- 
tention, expressed in the clearest 
words, would often be defeated if the 
courts did not disregard the punctua- 
tion, and read their enactments as if 


they were properly pointed.” Danzey 
v. State, 68 Ala. 296, 298. And see 
Statutes [36 Cyc 1126]. (4) “Punctu- 


ation is a most fallible standard by 
which to interpret a writing; it may 
be resorted to, when all other means 
fail; but the court will first take the 
instrument by its four corners, in or- 
der to ascertain its true meaning; if 
that is apparent, on judicially inspect- 
ing the whole, the punctuation will 
not be suffered to change it.” Ewing 
v. Burnet, 11 Pet. (U. S.) 41, 54,9 L 
ed. 624. 

“Comma” see 11 C. J. p 1236. 

6. Matter of Murtaugh, 71 Misc. 
513, 128 NYS 850, 851. 

[a] Not part of “folio.”—Under 
Gen. Constr. L. § 21, providing that a 
folio is one hundred words, counting 
as a word each figure, a ‘‘folio,” in de- 
termining an allowance for taking and 
transcribing testimony, means words 
and figures, but not punctuation; the 
word “figure” being limited to numer- 


als, which are letters or characters 
representing a number, and not in- 
cluding “punctuation,” which is a 


pointing off or separating of one word 
from another by arbitrary marks. 
Matter of Murtaugh, 71 Misc. 5138, 128 
NYS 850, 851. 

7. Century D. [quot Holmes v. 
Phenix Ins. Co., 98 Fed. 240, 241, 39 


An offense may be punishable with either 


CCA 45, 47 LRA 308]. 

8. See Punishable post; Punish- 
ment post and cross references there 
listed. 

9. Webster D. [quot Bradley v. 
State, 111 Ga. 168, 172, 36 SE 630, 78 
AmSR 157, 50 LRA 691]. 

10. Anderson D. [quot Bradley v. 
State, supra]. 

[a] “Punished” distinguished 
from “convicted.”—A statute declared 
that a defendant guilty of certain acts 
outside of the state should “be con- 
victed and punished in the same man- 
ner as if such larceny or receiving had 
been committed in this state.” ‘The 
word punished, as used in the section, 
refers plainly to the penalty” to be 
affixed to the crime, but the word ‘con- 
victed’ is much broader in meaning. 
And when the statute says ‘convicted 


as if such larceny . . had been 
committed in this state,’ the word 
‘convicted’ includes the accusation 


and the trial.’’ Peo. v. Black, 122 Cal. 
(85 KTDstos de. S86. 

11. See Punishment post and cross 
references there listed. 

12. Webster D. [quot Hicks v. 
State, 150 Ind. 293, 297, 50 NE 2a]; 
U. S. v. Villalon, 37 Philippine 322. 

13. Webster D. [quot Hicks v. 
State, 150 Ind. 293, 297, 50 NE 27]; 
U. S. v. Watkinds, 6 Fed. 152, 160, 7 
Sawy. 85; Miller v. State, 58 Ga. 200; 
Peo, v. Murphy, 185 Dl. 623, 57 NE 
820; State v. Culberson, 143 La. 565, 


78 S 941; McLaughlin’s Case, 107 
Mass. 225; State v. Paisley, 36 Mont. 
237, 92 P 566; State v. Shattuck, 45 
N. H. 205; U.S. v. Villalon, 37 Phil- 
ippine 322. 

[a] As used in Pen. Code § 1232, 


providing that if one has been convict- 
ed of an offense, which would be “pun- 
ishable” as a first conviction, by im- 
prisonment in the penitentiary for 
more than five years, he is punishable 
by imprisonment for not less than ten 
years, “punishable’’ means liable to 
punishment. State v. Paisley, 36 
Mont. 237, 92 RP 566, 570. 

14. State v. Neuner, 49 Conn. 232, 
233 [quot Peo. v. Keating, 61 Hun 260, 
263, 16 NYS 748, 10 N. Cr. 48]. To 
same effect In re Mins 135 U. S. 263, 
266, 10 SCt 762, 34 L. ed. 107; The 
Thrasher, 173 Fed. 258, 262, 97 CCA 
424; Peo. v. Godding, 55 Colo. 579, 
585, 136 P 1011 [quot Cyc]; Smith v. 
Com., 100 Ky. 133, 136, 37 sw 586, 18 


Kyl, 652; State v. Mayberry, 48 Me. 
218, 236; Benton v. Com., 89 Va, Rno, 
572, 16 SE 725. See also Peo. 


Hughes, 137 N. Y. 29, 34, 32 NE 1105; 
Ups. veveLLialony; 37 Philippine 322 
(in both of which the term is said to 
refer to the possible, not the actual, 
sentence). But see Hicks v. State, 
150 Ind. 293, 296, 297, 50 NE 27 (where 
“punishable by imprisonment in the 
state’s prison” is held to include all 
that class of felonies where imprison- 
ment in the state’s prison is the neces- 
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of two penalties.t® 


PUNISHABLE—PUPIL 


from one granting a remedy.?? 


Punishing, or tending to punish- 


Phrases: “Punishable with death,”1* “punish- PUNITORY.?* 
able with imprisonment for life.”+* ment; punitive.?* 
PUNISHMENT.'§ PUPIL.?® 


IPUNTEEDV Ey ers 


involving, awarding, or inflicting 


Punitive judgment. 


sary part of the punishment pre- 

scribed in cases where such is the ac- 

tual sentence, but not those where 
such punishment may be, but is not, 
accorded by the court or jury). 

“The phrase ‘is punishable’ cannot 
be construed to mean more or less 
than ‘may be punished,’ or ‘liable to 
be punished.’’” U. S. v. Watkinds, 6 
Fed. 152, 160, 7 Sawy. 85. 

[a] Criminal, as distinguished 
from civil, liability.—The word ‘“pun- 
ishable,’”’ as used in a statute pro- 
viding for a fine of not more nor less 
than a designated amount for viola- 
tion thereof, indicates that punish- 
ment for a crime is intended, and not 
a pecuniary penalty to be recovered 
by a civil action. In re Jackson, 13 F. 
Cas. No. 7,124, 14 Blatchf. 245. 

{b] As limiting manner of pros- 
ecution.—The word ‘punishable,’ in 
a statute stating that prosecution by 
information may be had for any crime 
punishable by a designated penalty or 
term of years in the state prison, lim- 
its prosecutions by information to 
cases where the maximum possible 
penalty or term of years is the amount 
or term of years stated in the statute. 
State v. Magoon, 61 Vt. 45,17 A 729. 

15. Miller v. State, 58 Ga. 200, 208. 

16. State v. aibersen 94 N. J. Eq. 
25, 29, 119 A 284. 

17. Com. v. Pemberton, 118 Mass. 
36, 42 (broad enough to include every 
crime for which, on conviction, the 
guilty party is liable to such impris- 
onment). 

18. Punishment: 

In general see Criminal Law § 3186 et 
* seq. 

As denial of equal protection law see 
Constitutional Law § 

Assessment of see Criminal Law §§ 
2295, 2296; Fines, Forfeitures, and 
Penalties §§ 8-12. 

As violating due process of law see 
Constitutional Law § 982. 

By loss of citizenship, see Citizens § 
19%. 

Competency of juror as depending on 
personal opinions and conscientious 
scruples as to punishment pre- 
scribed for offense see Juries §§ 391, 
392. 

Constitutional guaranty against im- 
prisonment for debt see Constitu- 
tional Law §§ 447, 448. 

Corporal punishment of: 

Pupil see Schools and School Dis- 

tricts [35 Cyc 1137-1140]. 

Servant see Master and Servant §§ 
174, 175 

Cruel and unusual: 

Generally see Criminal Law § 3191. 

Constitutional prohibition of see 
Constitutional Law § 982 

Effect of as to forfeiture of property 
see Internal Revenue § 322 note 75. 

Ex post facto law or bill of attainder 
see Constitutional Law §§ 803, 820. 

Extent of in disbarment proceedings 
see Attorney and Client § 93. 

Fine see Fines, Forfeitures, and Pen- 
alties § 1 note 4. 

For: 

Failure to make return, and for 
false, evasive, or defective re- 
turn to writ of habeas corpus 
sée Habeas Corpus § 186 note 97. 

Juvenile offense see Infants §§ 225- 
229; 


or pertaining to punishment; 
punishment.?° 
Punitive death. Death inflicted by an officer of 
the law in obedience to the commands of the law.?? 
A judgment whose purpose 
is to inflict a penalty or punishment as distinguished 


For-—Continued: 

Military offense see Army and Navy 
§§ 202-204. 

Misconduct in public office: 
Justices of the Peace §§ 53, 54. 
Municipal Corporations §§ 1249, 

1342. 
Officers § 364. ” 

Obstructing highway see Highways 
§ 408. 

Forfeiture see Fines, Forfeitures, and 
Penalties § 43. 

For particular offenses see Abduction 
§ 51; Abortion § 122; Adultery § 69; 
Arson § 78; 
§§ 363-368; 


Assault and Battery 
Barratry § 16; Bas- 
tards § 150; Bigamy § 60; Breach 
of the Peace § 19; Bribery § 30; 
Burglary § 154; Champerty and 
Maintenance §§ 125, 126; Common 
Scold § 9; Compounding Felony § 
18; Conspiracy §§ 251-254; Con- 
tempt §§ 132-143; Counterfeiting 
§ 83; Disorderly Conduct § 36; 
Disorderly Houses § 122; Drunk- 
ards §§ 38, 39; Dueling §§ 138, 14; 
Embezzlement § 93; Embracery § 


15; Escape §§ 59, 60; Extortion § 
33; False Pretenses § 97; Forcible 
-Entry and Detainer §§ 32-34; For- 


gery § 165; Fornication § 37; Gam- 
ing §§ 250-259; Homicide §§ 724— 
728; Incest § 54; Intoxicating Liq- 


uors §§ 553-558; Kidnapping § 33; 
Larceny §§ 581-584; Lewdness § 31; 
Libel and Slander §§ 708, 709; Lot- 
teries §§ 73, 74; Malicious Mischief 
§ 40; Mayhem § 31; Miscegenation 
§ 16; Notaries § 47 notes 68-77; 
Nuisances § 494; Obstructing Jus- 
tice § 68; Perjury §§ 188, 208; Pi- 
racy §§ 12-16; Prostitution §§ 15, 
41, 52, 68; Rape [33 Cyc 1518-1520]; 
Receiving Stolen Goods [34 Cyc 
531]; Riot [34 Cye 1788]; Robbery 
[34 Cye 1812}; Treason. [38 Cyc 
959. note. 67]; Vagrancy, [39 Cyc 
1113, 1114]; Weapons [40 Cyc 863, 
869]. ‘ 
For violation of:: 

Election law see Elections § 457. 
Food law see Food § 77. 
Injunction: 

Tn general see Injunctions §§ 887— 


Against infringement of patents 
see Patents §§ 611-615. 

Against liquor nuisance see In- 
toxicating Liquors § 416. 

Law against lotteries see Lotteries 
§§ 73-79. 

Law relating to animals: 

Cruelty to see Animals § 241. 

Injuries to see Animals § 578. 

Offenses connected with brands 
and marks see Animals § 124. 

Quarantine regulations see Ani- 
mals §§ 182-199. 

License law see Licenses §§ 145-149, 

Liquor law see Intoxicating Liquors 
§§ 553-558. 

Order or subpoena in supplementary 
proceedings see Executions § 
1093. 

Police regulation see Municipal Cor- 
porations §§ 273-284. 

Postal law see Post Office §§ 178— 
294. 

Writ of mandamus see Mandamus 
§§ 731-736. 

Imputation of crime as constituting 
libel or Slander as dependent on 
character of see Libel and Slander 
§§ 101-106. 


A person of either sex, or of any age, 
under the care of a teacher;?® a youth or any person 
of either sex under the care of an instructor or tu- 
tor;?7 a youth or scholar of either sex under the 
care of an instructor or tutor.7§ 
“pupils” is properly applicable to children and 
youth,?® it has been held that it is broader than 


While the term 


Nature as determining: 

Necessity of prosecution by indiet- 
ment see Indictments and Infor- 
mations §§ 11-15. 

Whether or not crime is infamous 
see pestorments and Informa- 
tions § 1 

Pardon see pee dons §§ 32-40, 47-54. 
Penalty see Fines, Forfeitures, and 

Penalties §§ 80, 81, 144, 

Places of see Prisons §§ 1-3; Reform- 

atories [34 Cyc 1004]. 


§ 8: Punitive damages see Damages 
20. Webster New Int. D. 
[a] “Compensatory” distinguished. 


—In re Merchants’ Stock, etc., Co., 
223 U. S. 639, 32 SCt 339; 56 Li. ed. 584 


[quot Re Christensen Engineering 
ode U.S. 458, 24 SCt 729, 48 L. ed. 
[b] “Preventive” distinguished.— 


Supreme Lodge K. P. v. Crenshaw, 129 
Ga. 195, 198, 58 SW 628, 121 AmSR 
216, 18 LRANS 258, 12 AnnCas 307. 

[c] “Remedial” distinguished.— 
Hancock v. Kennedy, 22 Ga. A. 144, 95 
SE 735. See In re Merchants’ Stock, 
ete., Co., 223 U. S. 639, 32, SCt 339, 56 
i. ed. 584; Re Christensen Engineer- 
ing Co., 194 U, S. 458, 24 SCt 729, 48 
L. ed. 1072. 

{d] Punitive proceeding for con- 
tempt.—A proceeding to punish the 
offender for a past act of omission or 
commission which has disturbed the 
regular proceedings of the court, in- 
terfered with its proper functioning, 
resisted its authority, or reflected con- 
tempt upon it. Hancock v. Kennedy, 
22 Ga. A. 144, 95 SE 735. 

21. Supreme Lodge K. P. v..Cren- 
shaw, 129 Ga. 195, 58 SE 628, 121 
AmSR 216, 13 LRANS 258, 12 AnnCas 
307. See also Criminal Law § 3195; 
Life Insurance §§ 295, 296. 

22. In re Merchants’ Stock, etc., 
Co.; (223 WIS.) 639) 32) SCtss39, 56 iu: 
ed. 584 [quot Re Christensen Engi- 
neering Co., 194 U. S. 458, 24 SCt 729, 
48 L. ed. 1072]; Hancock v. Kennedy, 
22 Ga. A. 144,°95 SE 735. 


23. Punitory damages see Damag- 
es § 40. 

24. Century ie 

25. Pupil: 


In genera} see Schools and School Dis- 
tricts £35 Cyc 1110-1143]. 

College student see Colleges and Uni- 
versities §§ 29-35. 

Naval cadet see Army and Navy §§ 46, 
47 


26. Standard D. [quot Kruse v. 
Pleasant Hill Independent School 
Dist., (lowa) 227 NW 594, 595]. 

27. Century D. [quot Marshall 
County v. Burkey, 1 Ind. Aij.565,- 27 
NE 1108, 1109]. See also Guardian 
and Ward §8§ 17, 181-195; Modern 
Civil Law §§ 73-83. 

28. Webster New Int. D. [quot 


Marshall County v. Burkey, 1 Ind. A. 
565, 27 NE 1108, 1109; Kruse v. Pleas- 
ant Hill Independent School Dist., 
(lowa) 227 NW 594, 595]. 

29. See cases infra this note. 

“The word ‘pupils,’ by derivation 
and the definition of lexicographers, is 
properly applicable to children and 
youth.” Com. vy. Connecticut Valley 
StEGR.NCo;, 196 Mass:2309.931'2 08.2 Nin 
19 [quot Clinton v. Worcester Cons. 
PT Co., 199 Mass. 279, 85 NE 507, 
512]. ? 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


' 


“ehildren.’’?° 


Phrases: “Pupil in or of said 


pils in said school,’’?? “pupils of said school,’”’?* “pu- 


pils of such abandoned school.’?+ 


PUPILLUS PATI POSSE NON 


TUR.?® 


PUPPET PLAINTIFF. A plaintiff*® apparently, 
but not really, acting on his own behalf.*? 

PURA. The feminine form of the Spanish ad- 
“chaste.”°8 
“hasta entances reputada 
por pura,”®® has been held to correspond to the 
English “of previous chaste character,” 


jective “puro,” signifying “pure,” 
The Spanish phrase, 


[a] “Students in colleges and pro- 
fessional schools are not called pu- 
pils.”” Com. v. Connecticut Valley St. 
R. Co., 196 Mass. 309, 312, 82 NE 19 
[quot Clinton v. Worcester Cons. St. 
R. Co., 199 Mass. 279, 85 NE 507, 512]. 

[b] Does not apply to insane per- 
sons in hospitals.—Marshall County v. 
Sant i PyWimds A. 565,427 NE 1108, 


30. Northrop v. Richmond, 105 Va. 
S30, occ oo nol 962. 

“Child” see 11 C. J. p 750. 

31. Kruse v. Pleasant Hill Inde- 
pendent School Dist., (lowa) 227 NW 
594, 595. 

32. Kruse v. Pleasant Hill Inde- 
pendent School Dist., supra. 

33. Kruse v. Pleasant Hill Inde- 
pendent School Dist., supra. 

34 State v. Whetsel, 197 Ind. 278, 
285, 149 NE 369, 150 NE 766. 

35. A maxim meaning “A pupil or 
infant is not supposed to be able to 
suffer, that is, to do an act to his own 
prejudice.” Burrill L. D. [quot 2 Kent 
Comm. p 245]. 

36. “Plaintiff” see 48 C. J.p 1218. 

37. Browning v. Ryan, 4 Man. 486 


(plaintiff was not entitled to an in-} 


junction as he was the representative 
merely of a rival railway, and not act- 
ting on his own behalf). See also 
Dummy 19 C. J. p 836 note 21. 


28. Peo. v. Martinez, 13 Porto Rico 
241, 243. 
39. Peo. v. Martinez, supra (mean- 


ing “up to that time reputed to be pure 
{or chaste]” as used in Pen. Code § 


261). 

40. Peo. v. Martinez, supra. 

41. See Estates § 66. 

42. See Coke Litt. p 122a [quot 
PhomAas,” Vv. Marshfield, 13 #£4Pick. 


(Mass.) 240, 249]. 

43. Purchase: 

Generally see Auctions and Auction- 
eers §§ 17-40; Judicial Sales §§ 42- 
54, 75-79, 84- 89, 113-136%%, 147-152; 
Sales [35 Cye 11; Vendor and Pur- 
ehaser [39 Cyc 1129]. 

Application in rule in Shelley’s case 
see Deeds § 311; Limitation 37 C. 
J. p 665 note 23 fal; Trusts [39 
Cyc 230]; Wills [40 Cyc 1602-1607]. 

As source of intestate’s title see De- 
scent and Distribution §§ 16-24. 

By particular persons 
Agent see Agency §§ 224-228, 361, 

362. 
Alien see Aliens §§ 10-24. 
Bank: 
In general see Banks and Banking 
8§ 223-230, 728-738. 
Of: 
Its own stock see Banks and 
Banking §§ 59, 601, 732, 985. 
Stock in other corporation see 
Banks and Banking §§ 613, 
733, 873, 985. 

Bankrupt and trustee in bankruptcy 
see Bankruptcy §§ 168, 212-216, 
348. 

Corporation: 
In general 

Phe es 


see Corporations §8§ 


Its own stock see Corporations 
§§ 757, 2124-2128. i 

Stock in other corporation see 
Corporations §§ 2129-2138. 
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eution for seduction in Porto Rico.*° 


school,’’3! “pu- | - 


cinity.*? 
INTELLIGI- 


PURCHASE.*? 


PUR AUTRE VIE or POUR AUTRE VIE.** 
PUR CAUSE DE VICINAGE. By reason of vi- 


[§ 1] A. In General. A word 


with two significations—a popular but restricted one, 


in a prose- 


By particular persons—Continued: 
Drunkard or his guardian and com- 
mittee see Drunkards §§ 80, 85— 
88, 108, 109. 
Executor or administrator see Ex- 
ecutors and Administrators §§ 


492-494, 656-665, 736-741, 754- 
757, 1590-1596. 
Guardian see Guardian and Ward 


§§ 269-272, 1187. 

Highway improvement district see 
Highways § 343 

Indian see Indians §§ 48-47, 64-100. 

Infant see Infants §§ 73-79, 169-181. 

Insane person see Insane Persons 
§§ 490-498, 523-526. 

Married woman see Husband and 
Wife §§ 452-470. 

Municipality see Municipal Corpo- 
rations §§ 2081-2097, 2142. 

Receiver see Receivers [34 Cyc 258, 
283-287, 296, 297, 316]. 

School district or board see Schools 
ae School Districts [35 Cye 920- 

ADE etee see Trusts [39 cane 148, 366— 


33 
Distinguished from: 
Descent see Descent and Distribu- 
tion § 1 notes 47-49. 

Devise see Wills [40 Cyc 994]. 

Subscription see Corporations § 754. 
Methods of acuisition of property by 

see Property §§ 60-63. 

44. Enterprise v. Smith, 
815, 817, 62.P 324. 

[a] In common parlance the word 
“has a much more restricted meaning 
than in its legal or technical sense, 
according to the common law, when 
applied to the acquisition of an estate 
or interest in land.’ Priest v. Cum- 
mings, 20 Wend. (N. Y.) 338, 349. 

[b] Of personalty, as _  distin- 
guished from realty.—‘‘There is a 
technical meaning given in the law 
to the word ‘purchase,’ as applied to 
real estate, wider than its general 
‘signification; it is the acquisition of 
lands by other means than descent or 
inheritance. As applied to personal- 
ty, it is the acquisition of anything 
for a price, by the payment of money 
or its equivalent.” Berger v. U. S. 
ere Corp: 63 N- Jy 2g.0809;1 817%; 153 


[c] Importing consideration.—(1) 
In the popular sense the term has 
been held to import a consideration. 
Milwaukee Second Ward Sav. Bank v. 
Huron, 80 Fed. 660; Varwig v. Cleve- 
land, ete., R. Co., 54 Oh. St. 455, 44 
NB 92. (2) But where used technical- 
ly, the term does not import a con- 
sideration. Roberts v. Shroyer, 68 
Ind. 64; Hastings v. Kellogg, (Tex. 
Civ. A.) 36 SW 821, 824. 

{d] Contract for purchase.—With- 
in Rev. St. art 4691, providing that 
property held under contract for the 
purchase thereof shall be taxed as of 
the holder, the word is not used in 
the broad sense of all manner of ac- 


62 Kan. 


quisition except inheritance. Taylor 
v. Robinson, 34 Fed. 678, 681. 
[e] Purchase for value.—‘But it 


is said that the word ‘purchase’ has 
another meaning, and is understood 
in its popular sense to be the acquisi- 
tion of property by one person from 
another for a valuable consideration; 
and it is contended that the term is to 
be taken in that limited sense as being 


and a legal but enlarged one.** 

[§ 2] B. As a Noun. 
sense, buying of real estate and of goods and chat- 
tels;4® that which is obtained for a price in money 
or its equivalent ;*® the acquisition by way of bar- 
gain and sale or other valuable consideration;*’ the 


In a common and popular 


the common acceptation of it. One 
answer to this may be, that the leg- 
islature has not indicated any inten- 
tion to confine the signification of 
the word to such narrow limits; and 
being used without explanation, the 
rule is, that it is to be understood in 
the sense the law attaches to it.” Mc- 
Cartee v. Orphan Asylum Soc., 9 Cow. 
(N. Y.) 437, 491, 18 AmD 516. 
pao! Purczell v. Smidt, 21 Iowa 540, 

[a] For cash or credit.—(1) A pur- 
chase of personal property by a mar- 
ried woman may be made by any of 
the ordinary modes known to the law 
or to the course of business; by the 
payment of cash for the property, or 
on the married woman’s credit. Ab- 
bey v. Deyo, 44 Barb. 374 [aff 44 N. Y. 
343]. (2) May include liability, as 
purchaser, either express or implied, 
upon a book account for goods sold 
and delivered. Davenport Co. v. Ad- 
dicks, 21 Del. 4, 57 A 532, 533. 

[b] “Purchase” means contract of 
sale made by one person to another, 
and there must be a seller and a buy- 


er. Alford v. Singer Sewing Mach. 
Co., 17 Ala. A. 325, 85 S 584, 585. 
[ec] “he very idea of purchase im- 


ports a sale.’”—Matter of White Plains 
Water Comrs., 71 App. Div. 544, 549, 
76 NYS 11 [rev on other grounds 176 
N. Y. 239, 68 NE 348]. 

[d] Purchase in fee may be 
plied. Hurst v. Dippo, 1 Dall. 
20, 21, 1 L. ed: 19. 


im- 
(Pa.) 


46. Webster D. [quot Hamilton v. 
Gray, (67) Vit. 2335237, 32" As 3154s 
AmSR 811]. 

{a] In power given by charter to 


a corporation to take by direct pur- 
chase or otherwise, the word ‘pur- 
chase’ must be taken to have been 
used in its popular sense and not to 
include acquisition by will. Downing 
vegan: 23 N. Y. 366, 388, 80 AmD 


[b] Payment of price implied.— 
Where a .declaration alleged that 
plaintiff purchased of defendants the 
land described, it was held that the 
presumption was that these allega- 
tions were proved on the trial, and 
that the word “purchase,” as used in 
the declaration, implied a payment of 
ine price. Curtis v. Burdick, 48 Vt. 

[c] “Money paid by an indorser 
as to an indorsee . . operates as 
a purchase and .. . cannot be tak- 
en advantage of by the maker as a 
payment.” McGowan v. Hover, 45 
Misc. 138, 91 NYS 892, 898. (2) Pay- 
ment by a stranger is deemed pur- 
chase and not payment. Vansandt vy. 
Hobbs, 84 Mo. A. 628, 631 [quot Kelley 
v. Briggs, (Mo. A.) 290 SW 105, 108]. 
See Miller v. Del Rio Min, ete., Co., 25 
Ida. 83, 136 P 448, 451 ‘(contrasting 
“purchase of note” and “payment’”). 

47. Anderson L. D. [quot Cobb v. 
Webb, 26 Tex. Civ. A. 467, 470, 64 SW 
792]. See McCartee v. Orphan Asy- 
lum Soc., 9 Cow. (N. Y.) 487, 491, 18 
AmD 516. j 

[a] In its vulgar and confined ac- 
ceptation (1) it is “applied only to 
such acquisitions of land, as are ob- 
tained by way of bargain and sale for 
money, or some other valuable consid- 
eration.” 2 Blackstone Comm. p 241 
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acquisition for a valuable consideration;*® the ac- 
quisition of title to, or property in, anything for a 
the transmission of property from one 
person to another by their voluntary act and agree- 
ment, founded upon a valuable consideration;°° and 
the term may be used as synonymous with “noquisi- 
tion’”’®? or “bargain;’’°? but it has been distinguished 
‘discount,53 “oan,?54 rendition of services,°® 
“subseription,”>7 
and “transfer,’’°’ and also from a conveyance in 
trust to sell to pay a debt due to the United States.°°® 


yeartd 
price, 


from ‘£ 


“retirement ... . of . stock,’’>® 


[quot Yockers v. Hackmeyer, 203 Ala. 
621, 623, 84 S 709; Grant v. Bennett, 
96 Tl. 513, 535; Roberts v. Shroyer, 
68 Ind. 64; Purezell v. Smidt, 21 Iowa 
540, 546; Enterprise v. Smith, 62 Kan. 
815, 817, 62 P 324; Beight v. Organ, 
27 O. C. A. 22, 26 (cit Cyc); Bailey v. 
Henry, 125 Tenn. 390, 143 SW 1124, 
1128]: See Ten Eyck v. Witbeck, 135 
N. Y. 40, 31 NE 994, 31 AmSR 809 (the 
term, in the Recording Act, is applied 
to such grants of real estate as are 
obtained for money or some other 
valuable consideration). (2) ‘In the 
popular sense, [the word] implies an 
exchange for value.” Downing v. 
Marshall, 23 N. Y. 366, 389, 80 AmD 
290. (3) In its common sense the 
word means ‘no more than when a 
man gives money for anything.” 
Martin v. Strachan, 1 Wils. 66, 95 
Reprint 495 [quot Enterprise v. Smith, 
62 Kan. 815, 818, 62 P 324]. 

48. See Farrington v. Wilson, 29 
Wis. 383, 392 (‘‘‘As used in common 
parlance, not’ in its ‘technical sense, 
purchase’ is the acquisition of lands 
‘for a valuable consideration’ ’’), 

[a] Acquisition of choses in action 
for a valuable consideration is a pur- 
chase. Norfolk, etc., R. Co. v. Prindle, 
82 Va. 122, 129; Williams v. Lord, 75 
Va... 3910;. 398. 

[b] Taking of lease (1) may con- 
stitute a purchase. Hackett v. Em- 
porium Borough School Dist., 150 Pa. 
220, 226, 24 A 627; In re Amos, [1891] 
3 Ch. 159, 165. (2) The term “pur- 
chase” is appropriate to a lease. 
Smoot-v. Lecatt, 1 Stew. (Ala.) 590. 
Ss Spielmann v. Kliest, 36 N. J. Eq. 


[ec] As used in act exempting from 
taxation “the property of all Indians 
who are not citizens, except lands held 
by them by purchase,” “purchase” is 
construed in its ordinary sense, that 
is, acquisition for value, and therefore 
lands held by gift from the original 
tribes, with the consent of, and patent 
from, the United States, are not held 
by purchase and are exempted. Far- 
rington v. Wilson, 29 Wis. 383, 392. 

{d] As used in homestead statute 
“the word [purchase] was intended 
to be understood and applied in the 
sense of acquisition of a homestead 
by fully paying for it.” Moseley v. 
Bevins, 91 Ky. 260, 261, 15 SW 527, 12 
KyL 825 [quot Morehead v. Morehead, 
25 SW 750, 751, 16 KyL 34]. 

49. Webster New Int. D. [quot Cee 
cago First Nat. Bank v. U. S., 38 
(2d) 925, 930]. To same effect ttunt 
Vv. Bassett, (Mass.) 168 NE 783, 784. 

[a] Unless narrowed by its con- 
text ‘‘purchase” means the acquisition 
of title to any commodity for cash or 
eredit, or for any other equivalent 
agreed upon. Osgood v. Tax Comr., 
235 Mass. 88, 126 NE 371, 372. 

[b] Applied to play the word 
means acquisition from the author or 
owner of the right to use it upon pay- 
ment of a stipulated royalty. Sanger 
Vv. i ahora L677 IN. YY. 213? 2275519 NE 
979, 

50. Anderson L. D. [quot Cobb v. 
Webb, 26 Tex. Civ. A. 467, 470, 64 SW 
792]; 4 Kent Comm. p 441 [quot lKn- 
terprise v. Smith, 62 Kan: 815, 818, 62 
P 324; Maydwell v. Maydwell, 9 Heisk, 
(Tenn. ) 571, 577]; Bennett v. Hibbert, 
88 Iowa 154, 163, 55 NW 93. See Bar- 
retto v. Santa Marina, 26 Philippine 
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200, 206. 
51. In re Duerson, 7 F. Cas. No. 


4117. 
Webster L. D. [quot Halff v. 


52. 
O'Connor, 14 Dex Civ.AL9n, 196% 37. 
p 919. 


SW 238]. 

“Bargain” see 7 C. J. 

53. EFarmers’, etc., Henk v. Bald- 
win, 23 Minn. 198, 206, 23 AmR 683. 

[a] Correlative with “discount.”— 
Niagara County Bank vy. Baker, 15 Oh. 
St. 68, 74. 

[b] “Purchase by _discount.’’— 
Nicholson v. Newcastle Nat. Bank, 92 
Ky. 251, 255, 17 SW 627, 13, Ky 478, 
16 LRA 223. 

54, Benefield v. Marion County, 43 
Tex. Civ. A. 245,.95 SW. 713s. But see 
Sponge Exch. Bank v. Commercial 
Credit Co., 263 Fed. 20 (transaction 
held not ‘Surchase of notes” but loan 
thereon). 

55. Cox v. Fleisher Constr. Co., 
(Iowa) 213 NW 442. 

56. Wangerien y. Aspell, 47°OH. St. 
250. 258, 24 NE 405. 

57. Dickinson County Hospital Co. 
v. Kessinger, 128 Kan. 576, 279 P 7, 8. 
See Robotham vy. Prudential Ins. Co., 
64 N. J. Eq. 673, 683, 685, 53 A 842, 847. 

58. Rawleigh Co. v. McCoy, 96 Or. 
474, 190 P 311. 

59. Neilson v. Lagow, 12 How. (U. 
S.) 98, 106, 107, 13 L. ed. 909 (within 
the meaning of the statute regulating 
Jand purchases for the account of the 
United States). 

60. Marsh v. Lott, 8 Cal. A. 384, 
97 P 163, 165 [quot Peo. v. Cockrill, 
62 Cal. A. 22, 216 P 78, 83]; State v. 
Ware, 71 Nid. L.°58,-58 A 595,596; 


} Kinney v. Eckenberger, 74 Or. 442, 145 


P 665, 668; Webb v. Ritter, 60 W. Va. 
193, 54 SE 484, 491; Hessel v. John- 
son, 70 Wis. 538, 539, 36 NW 417. 

61. State v. Ware, 71 N. J. L. 53, 58 
A 595, 596. See Goodman vy. Mar- 
golies, 159 NYS 834 (contract to pur- 
chase held purchase). 

62. Elmore vy. Brinneman, 70 Ind. 
A. 222, 123 NE 248. See Coles v. Per- 
ry, 7 Tex. 109, 1385 (“The words ‘pur- 
chase and sale’ . are correlative, 
and denote a contract in which two 
individuals agree, the one to give to 
the other a certain thing for a deter- 
minate price’). 

63. 2 Blackstone Comm. p 241 
[quot Purczell v. Smidt, 21 Iowa 540, 
546; Enterprise v. Smith, 62 Kan. 
815, 817, 62 P 324; Watson v. Don- 
nelly, 28 Barb. (N. Y.) 653, 658 (all 
cit Lindburg v. Bennett, 117 Nebr. 66, 
219 NW 851, 855)]; Bouvier LOPE OF 
[quot Purezell v. Smidt, supra; Hale 
v. Heaslip, 16 Iowa 451, 456; Porter 
v. Green, 4 Iowa_ 571, 575: Gere v. 
Cushing, 5 Bush (Ky.) 304, 306]. See 
eh, v. Southworth, 38 Wyo. 414, 267 

[a] Similar definitions.—(1) “A 
method of acquiring title vested in a 
man by his own act or agreement as 
distinguished from descent.” 2 Black- 
stone Comm. p 201 [quot Allen v. 
Bland, 134 Ind. 78, 80, 33 NE 774]. 
(2) “The acquisition of real estate by 
any means whatever, except descent.” 
Farrington v. Wilson, 29 Wis. 383, 392. 
To same effect Young v. Kinnebrew, 
36 Ala. 97, 103; Jones v. Minogue, 29 
Ark, 637, 645; Treadwell v. Beebe, 107 
Kan. 31, 190 P_768, 769, 10 ALR 1359; 
Berger v. U. S. Steel Corp., 63 N. J. 
Eq. 809, 817, 53 A 68; Spielmann vy. 
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The word may®® or may not®* be employed as imply- 
ing an executed contract or completed transaction. 
“Sale” and “purchase” are correlative terms.®? 

In its technical and larger sense, all lawful ac- 
quisition or real estate by any means whatever, ex- 
cept by descent;°* the act of obtaining or acquiring 
title to lands and tenements by money, deed, gift, or 
any means, except by descent;*4 the acquisition of 
land by any lawful act of the party, in contradis- 
tinction to acquisition by operation of law, including 
title by deed, by matter of record, and by devise;°® 


Kliest, 36 N. J. Eq. 199, 203; Bailey v. 
Henry, 125 Tenn. 390, 143 SW 1124, 
1128. See also Littleton ec 1 § 12 [quot 
Frick Coke Co. v. Laughead, 203 Pa. 
168, L722, 52 eAy L727) 

[b] Acquisition by condemnation 
(1) therefore may be included within 
the meaning of the term. U. S. 
Whipple Hardware Co., 191 Fed. 945, 
946, 112 CCA. 357; U. Surv: Inlots, 26 
F. Cas. No. 15,441: Burt v. Merchants’ 
Ins. Co., 106 Mass. 356, 362, 364, 8 
AmR 339. (2) But the term may be 
used in distinction to acquisition by 
eminent domain. Nevins v. Spring- 
field, 227 Mass. 538, 116 NE 881. See 
Kohl’ ve UMS S ois Us S367 3 a come 
ed. 449 [quot Weeks v. Grace, 194 
Mass. 296, 80 NE 220, 222, 9 LRANS 
1092, 10 AnnCas 1077] (‘It is true the 
words ‘to purchase’ might be con- 
strued as including the power to ac- 
quire by condemnation; for, technical- 
ly, purchase includes all modes of ac- 
quisition other than that of descent. 
But generally, in statutes as in com- 
mon use, the word is employed in a 
sense not technical only as meaning 
acquisition by contract between the 
parties, without governmental inter- 
ference’); Paris Mountain Water Co. 
v. Greenville, 105 S. C. 180, 89 SE 669 | 
(a constitutional provision authoriz- 
ing the purchase of a waterworks sys- 
tem does not authorize condemnation 
Spied condemnation is not a voluntary 
act). 
[c] Transactions after taking by 
descent.—(1) Where real estate in- 
herited from an ancestor is sold, and 
with the proceeds and accumulated in- 
terest other property is purchased, the 
latter is acquired by purchase and 
not by descent. Orr v. White, 106 Ind. 
341, 64 NE 909. (2) Where a widow 
obtained land by the foreclosure. of 
a mortgage which came to her by will 
from her husband or by a quitclaim 
deed in satisfaction of such mortgage, 
it was held that she obtained the land 
by purchase and not by gift, devise, 
or descent. Cornett v. Hough, 136 Ind. 
387, 392, 35 NE 699. (3) Where a wid- 
ow purchased land of which her hus- 
band died seized, at a commissioner’s 
sale, under proceedings instituted for 
partition, she stands in the same con- 
dition with respect to the sale as a 
stranger, and takes the land by pur- 
chase and not by descent. McMakin 
v. Michaels, 23 Ind. 462, 6. 

64. Webster D. [quot Falley v. 
Gribling, 128 Ind. 110, 116, 26 NE 794, 
any cit Hale v. Heaslip, 16 Iowa 451, 

56]. 

65. Anderson L. D. [quot Cobb v. 
Webb, 26 Tex. Civ. A. 467, 64 SW 7921; 
4 Kent Comm. p 441 [quot Bennett 
y. tHubbert, 88 Iowa 154, 164, 55 NW 
93; Enterprise v. Smith , 62 Kan. 815, 
818, 62 P 324; Maydwell v. Maydwell, 
9 Heisk. (Tenn. ) 571, 577]. See Daly 
v. Beer, 10 NYS 893, 895; Naus y. 
Vorndran, 116 Oh. 327, 156 NE 450, 451 
(purchase includes dévise), 

[a] Term includes: (1) All modes 
of acquiring property, except by de- 
scent. McCartee v. Orphan Asylum 
Soc., 9 Cow. Ou Y.) 437, 491, 18 AmD 
516: See U.S. Beaty, 198 Fed. 284, 
286; U. S. v. Whipple Hardware Co., 
191 Fed. 945, 112 CCA 357; Hack- 
ett v. Emporium Borough School- 
Dist., 150°Pa5220/ 296, 24 A2627.. 912) 
All titles except such as are acquired 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


the acquisition of property by a party’s own act as 
distinguished from acquisition by act of law;%* an 
acquisition either from an ancestor or any other per- 
son by deed, will, or gift, and not as heir at law.®? 
on the purchase,’’®® 


Phrases: “Profit . . . 


“purchase and sale,’”®® “purchase and sale of 
stock,”*° “purchase in due course,”?! “purchase 
See ait ee of foreign exchange,”7? “purchase of 
peace,”** “purchase of property,”?* “purchase 


. . » Of a specific article under its trade-name,”?® 
“purchase of stock,”’?® “purchase or sales of intangi- 
ble personal property, 77 “onyrchase upon margin.”7§ 


by descent or by mere operation of 
law. Hall v. Hall, 81 N. Y. 130, 134 
[cit Stamm v. Bostwick, 40 Hun 35, 38 
(aff 122 N.Y. 48, 25 NE 233, :9 LRA 
597)]. See Weeks v. Grace, 194 Mass. 
296, 80. NE 220, 222, 9 LRANS 1092, 
20 "AnnCas 1077. (3) Every lawful 
method of coming to an estate by the 
act of a party as opposed to act of 
Jaw. Burt v. Merchants’ Ins. Co., 106 
Mass. 356, 364, 8 AmR 339 [quot Ben. 
nett v. Hibbert, 88 Iowa 154, 163, 55 
NW 93]. (4) Every mode of acquir- 
ing land, except by descent. Stamm 
v. Bostwick, 122 N. Y. 48, 51, 25 NE 
233, 9 LRA 597. See Chicago, ete., R. 
Co. v. Doyle, 256 Tll..514, 100 NE 278, 
280. (5) Every mode of acquisition 
of estate known to the law, except 
that by which an heir on the death of 
his ancestor becomes subStituted in 
his place as owner by operation of 
law. 2° Blackstone Comm. p 241 
[quot grat crprise v. Smith, 62 Kan. 
815, 817, 62 P 324; Beight v. Organ, 
27 Keyl Cc AY 22, 25)%" Bouvier ‘li. D. 
[quot Enterprise v. Smith, supra; 
Rhodes v. Brinsfield, 151 Md. 477, 135 
A 245, 246]; Burrill L. D. [quot 
Strough v. Wilder, 119 N. Y. 530, 535, 
23 NE 1057, 7 LRA 555]; Washburn 
Real Prop. § 1824 [cit Shulthis v. Mac- 
Dougal, 162 Fed: 331, 338; Yockers v. 
Hackmeyer, 203 Ala. 621, 84S 709, 711; 
Champion v. Spurck, 302 Ill. 241, 134 
NE 717, 719; Falley v. Gribling, 128 
Ind. 110, 115, 116, 26 NE 794; Roberts 
v. Shroyer, 68 Ind. 64, 68; Elmore v. 
Brinneman, 70 Ind. A. 222, 123 NE 
248; Stamm v. Bostwick, 122 N. Y. 48, 
51, 25 NE 233, 9 LRA 597]. (6) Every 
mode of coming to an estate, except 
by inheritance. Greer v. Blanchar, 40 
Cal. 194, 197 [quot Peo. v. Cockrill, 62 
Cal. A. 22, 216 P 78]. To same effect 
O’Byrne v. Feeley, 61 Ga. 77, 82; 
Bailey v. Henry, 125 Tenn. 390, 143 
SW 1124, 1128. (7) Every mode of 
taking title except descent or inherit- 
ance. McCaulay v. Palmer, 40 Hun 
$o8, Ks ) he [quot Daly v. Beer, 10 NYS 

fb] Title by purchase (1) is “the 
title to real property acquired in any 
other manner than by descent, . . 
including title by gift or devise.” 
Starr v. Hamilton, 22 F. Cas. No. 13,- 
314, Deady 268, 278. (2) “Every law- 
yer knows, that title by purchase is 
title by any means except descent, 
and, of course, includes title by de- 
vise.” Carder v. Fayette County, 16 
Oh. St. 353, 368 [quot Beight v. Organ, 
2IvOw Cy A. 22. 26° (eit-Cye) JI. 

66. Burrill L. D. [quot Kinne vy. 
Kinne, 45 HowPr (N. Y.) 61, 65]; 
Semi-Tropiec Spiritualists’ Assoc. Vv. 
Johnson, 163 Cal. 639, 126 P 488, 489. 

[a] Similar definition. —“Thé ac- 
quisition of real property by any vol- 
untary act of the parties as distin- 
guished from title by descent.” Chi- 
cago, etc., R. Co. v. Doyle, 256 Ill. 514, 
518, 100 NE 278. See Yelverton v. Yel- 
verton, 192 N. C. 614, 617, 135 SE 632 
(“acquisition of an estate in lands by 
a man’s own agreement or act in con- 
tradistinction to acquisition by de- 
scent from an ancestor’); Bailey v. 
Henry, 125 Tenn. 390, 143 SW 1124, 
1128 (parol gift held purchase). 

[b] Borrowing may be purchase 
since a title rests in the borrower, 
when borrowing is a mode other than 
py act of law. Kinne v. Kinne, 45 
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HowPr (N. Y.) 61, 65. 

[ec] Doctrine that mortgage of real 
estate is purchase, within the mean- 
ing of recording laws, can have no 
application in jurisdictions where a 
mortgage conveys no title. Hitchcock 
v. Nixon, 16 Wash. 281, 288, 47 P 412. 

67. Priest v. Cummings, 20 Wend. 
CN. YD338, 349. 

fa] Taking by purchase as heir.— 
To take by purchase under will by 
the description of the heirs male, one 
must be the right heir as well as the 
nearest heir male descendant, subject, 
however, to the intent of testator. 
Newcoman v. Bethlem Hospital, 1 
Ambl. 8. 10, 27 Reprint 5. 

{[b] In construing legacy tax stat- 
ute, it was said: “A purchase can 
have no natural connection with in- 
terstate succession . . The word 

(he onas aatoreed and unusual con- 
struction according to common 
speech, if applied to wills.” Clarke v. 
Treasurer, etc., 226 Mass. 301, 303, 
115 NE 416, LRA1917D 800. 

68. Boivin v. Lessard, 7 Alta. L. 97, 
14 DomLR 808, 809, 26 WestLR 312, 5 
WestWkly 794. 

69.)— Barnard sv. Didrick, 235: Sx 7D: 
403, 152 NW 690, 692; Coles v. Perry, 
7 Tex. 109, 135 (construing the phrase 
by analogy to the Spanish law term, 
“compra y venta’’). 

70. Peo. v. Hartman, 228 Mich. 171, 


'199 NW 657, 658. 


71. Walters v. Rock, 18 N. D. 45, 
125 INOW) 641, 513. 

72. Webber v. American Union 
Bank, 221 App. Div. 94, 222 NYS 359, 
362 (transaction theld a purchase of 
foreign exchange and not a deposit of 
foreign currency). 

73. Poti v. New Hngland Road 
Mach. ae (N. H.) 140 A 587, 588. 

74. eo. v. Wagner, 120 Mise. 214, 
198 NYS 65, 68 (obtaining money by 
orally misrepresenting one’s ability 
to repay held ‘purchase of property” 
within the penal law providing that 
purchase of property by oral false 
pretense, as to ability to pay, is not 
criminal); Blair v. Teel, (Tex. Civ. 
A.) 152 SW 878, 882 (redemption of 
mortgaged property, pursuant to 
agreement, upon repayment, by a mar- 
ried woman, of the indebtedness for 
which the property was sold, was not 
a “purchase of the property” by her, 
within a statutory prohibition as to 
purposes for which married woman 
may borrow money). 

75. Empire Cream Separator Co. v. 
Quinn, 184 App. Div. 302, 171 NYS 413, 
414. 

76. Davis v. Rolley, 124 Kan. 132, 
257 P46, 747, 748 [quot C. J. and 
Cyc] (distinguishing purchase of, or 


rea aca a for, stock from an op- 
tion). 
77. Stone v. Tax Comr., 235 Mass. 


93, 126 NE 373 (construing statute 
taxing ‘“‘gains’’). 

78. Evans v. Hubbard, 220 App. 
Div. 423, 221 NYS 642, 645. 

79. Webster New Int. D. [quot Peo. 
v. Cockrill, 62 Cal. A. 22, 216 P 78]. 

[a] Similar definition.— "To buy 
by paying a price.’ Hamilton v. 
67 Vt. 233, 237, (ol. A, 315, 48 


[b] Implies payment.—Hamilton 
v. Gray, 67 Vt. 233, 31 A 315, 316, 48 
AmSR 811. 
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[§ 3] C. As a Verb. In its common or popular 
sense, to acquire; to buy for a price;’® to bargain 
for;*® to buy;§! to buy, to obtain property by pay- 
ing an equivalent in money;*? to obtain (anything) 
by paying money or its equivalent;8* to obtain or 
secure as one’s own by paying or promising to pay a 
price.’+, In its technical, broader sense, it means to 
acquire (real estate) by any means whatever other 
than descent or inheritance;’* to acquire by one’s 
own act or agreement as distinguished from the act or 
mere operation of law;8® and it refers to all titles, 
including those by devise, acquired otherwise than by 


80. Webster D. [quot Halff v. 
O*Connor, 14 Tex, Civs A193) 196,020 
SW 2381. 

[a] To purchase negotiable paper 
means “to pay a sum certain for it, 
the standard for which is fixed by the 
agreement of the parties.” Ridgway 
Rew Castle Nat. Bank, 12 KyL 216, 

81. Jinright v. State, (Ala.) 125 S 
606; Semi-Tropic Spiritualists’ Assoc. 
Vv. Johnson, 163 Cal. 639, 126 P 488; 
Griffith v. Trenton, 76 N. J. L. 23, 69 
A 29, 30; Yelverton v. Yelverton, 192 
N. C. 614, 1385 SE 632, 634; Stamm v. 
Bostwick, 122 N. Y. 48, 51, 25 NE 
233, 9 LRA 597; Inland Revenue 
Comrs. v. Gribble, [1913] 3 K. B. 212, 


[a] Imports sale—‘“To buy or 
purchase imports a sale. Delivery is 
an essential part of a sale of a chat-+ 


pa pre nt v. State, (Ala.) 125°S 
[b] Implies taking full title.—In 


re Hunter, 1 Edw. (N. Y.) 1, 6 

{e] Taking by condemnation.— 
“To purchase,” in the title. to, BE: 
(1903) p 736 c 269, “an act to author- 
ize cities . to purchase lands 
and erect | suitable buildings for city 
purposes,” ete., means “to buy;” and 
hence it was held not to embrace the 
right to condemn, although it is 
broad enough to embrace such right. 
Griffith v.-Trenton, 76 N. J. L. 23, 24, 
69 A 29. See also supra § 2 note 45. 

82. Webster Folio D. [quot Hoyt 
v. Van Alstyne, 15 Barb. (N. Y.) 568, 
572]; Cox v. Fleisher Constr. Co., 
(Iowa) 213 NW 442, 444. 

[a] Thus, in a statute providing 
that it should be lawful for any trade 
union registered under the act to 
purchase or take upon lease any land 
not exceeding one acre, it was held 
that the word “purchase” was used in 
its ordinary sense of “buy for mon- 
ey,’ and not in its technical sense of 
“acquire otherwise than by descent 


or escheat.” In re Amos, [1891] 3 
Chuv5oy Lob. 

83. Webster New Int. D. [quot 
Chicago First Nat. Bank y. U. S., 38 
F. (2d) $25, 930]. 

84 Standard D. [quot Chicago 
First Nat. Bank v. U. S., supra; 


Chestham. v. Bobbitt) 173 NVC. 343, 
84 SE 13]. See Hunt vy. Bassett, 
(Mass.) 168 NE 783, 784 (acquiring 
property by the payment of the price). 

[a] May imply payment of value. 
—Grant Tp. v. Reno Tp., 1%4 Mich. 41, 
44, 72 NW 18. 

{b] Hiring with option to pur- 
chase.—The authority of the master 
of a vessel to purchase necessary sup- 
plies, while in a foreign port, implies 
the power to hire such supplies with 
option to purchase. Negus vy. Simp- 
son, 99 Mass. 388, 392. 

85. Webster New Int. D. [quot 
Chicago First Nat. Bank v. U. S., 38 
F. (2d) 925, 930]. To same effect An- 
derson L. D. [quot Smith’s Pet., 291 
Pa. 129, 139 A 832, 835]. 

86. New Standard D. [quot Site 
cago First Nat. Bank v. U. S., 38 F. 
(2d) 925, 930]. To same effect Semi- 
Tropic Spiritualists’ Assoc. v. John- 
son, 163 Cal. 639. 126 P 488. 489. 

fa] Acquiring by contract or con- 
sent of another.—Montgomery, etc., R. 
Co. v. Branch, 59 Ala, 139. 


36> [Sie Ci Jd 


descent.8" 


word may be used, namely, procuring 


the purchase of a writ of error.’ 


es: 
sell.’728 


Purchased means acquired for value;®® usually, 
but not always,” referring to a completed transac- 
But as shown above® “purchased” may be used 


tion. 


There is still another sense in which the 


No cede, ee “to 
consolidate,”®® “to enter,”®! “to lease,”®? and “to 
loecate”®? may be the equivalents of “to purchase.” 
But “to barter,’”®* “to hold,”®? and “to mortgage”®® 
have been distinguished from “to purchase. 


“Purchase, construct or repair,’”’®? “purchase or 


PURCHASE 


suing out, as Phrase: 


2+ Phras= 


of acquisition except that of descent.* 
“Purchased with the proceeds. 
Words of purchase® are words designating a par- 
ticular class, who are to take, not through or trom 
an ancestor, but from the grantor or devisor.* 
[§ 4] D. As an Adjective. 
times used as an adjective.§ 
Purchase money.° 


5 


The term is some- 


In the law of contracts, the 


consideration or price paid, or agreed to be paid, in 


in its technical and broad sense as including all modes 


87. Branagh v. Smith, 46 Fed. 517, 
518; Stamm v. Bostwick, 122 N. Y. 
48, 538, 25 NE 233, 97 LRA 597 (in 
both cases the word is construed as 
used in St. [1845] ¢c 115, as amended 
by St. [1874] c 261, and St. [1875]°c¢ 
38, declaring land of which an alien 
has purchased or shall purchase a 
conveyance, descendible). 

[a] As to time.—In connection 
with bona fide purchase without no- 
tice, “the term . is ambigu- 
ous; it may be understood as allud- 
ing to the time of the agreement to 
purchase, and not to the time of exe- 
cuting the deed.’’ Dean v. Anderson, 
34 N. J. Eq. 496, 504. See Moore v. 
Mayhow, 1 Ch. Cas. 34, 22 Reprint 680, 
Freem. 175, 22 Reprint 680 (the time 
may be when the contract is made). 

{[b] Word is misused in speaking 
of a champertous agreement to under- 
take a lawsuit, pay a certain sum in 
case of recovery, and nothing in case 
of failure, as to “purchase” the suit. 
Hamilton v. Gray, 67 Vt. 233, 237, 31 
A 315, 48 AmR 811. 

88. Anderson L, D. 

Sor) Bouvier, Lin. D)  feit. Us IS: ww. 
Tucker, 122 Fed. 518, 520 (‘The ced- 
ing of land by the state probably con- 
stituted a ‘purchase’ thereof by the 
United States, in the broad sense of 
that word’) ]. 

fa] Whether ceding of land by 
state to United States constitutes 
purchase by the United States, within 
the meaning of Const. art. 1 § 8 el 
17, giving congress jurisdiction over 
places purchased by the consent of 
the legis'ature of the state see opin- 
ion of Evans, J., in U. S. v. Tucker, 
122 Fed. 518, A 


90. See cases infra this note. 
[a] “Purchase” plainly contem- 
plated consolidation, as used in a 


statute authorizing railroad compa- 
nies “to purchase the fran- 
chises of” other railroad companies. 
Continental Trust Co. v. Toledo, ete., 
R. Co., 82 Fed. 642, 652. See Chicago, 
ete., R. Co. v. Ashling, 56 Ill. A. 327, 
333 [aff 160 Ill. 373, 43 NE 373] (con- 
struing the same statute). 

91. Wisconsin Lumber Co. v. State, 
97 Miss. 571, 54 S 247, 249 (construing 
L. [1877] ¢ 15 § 3; Code Annot. [1892] 
§§ 2564-2566). 

92. Hackett v. Emporium Borough 
School-Dist., 150 Pa. 220, 24 A 627. 
See also supra § 2 note 48. [b]. 

93. Waskey v. Hammer, 223 U. S. 
85, 32 SCt 187, 189, 56 L. ed. 359 (loca- 
tion of placer mining claim). 

94. Webster New Int. D. [quot 
Hoyt v. Van Alstyne, 15 Barb. (N. Y.) 
568, 572]. See Labaree v. Kloster- 
man, 33 Nebr. 150, 167, 49 NW 1102. 

95. Leazure v. Hillegas, 7 Serg. & 
18% (CS) Bikce esau hse 

[a] “Purchasing and holding are 
very different things, and the conse- 
quences of each are very different. 

- It ‘may be asked 
what would be the situation of land 
purchased, without a capacity of 
Folding. The answer is, that a cor- 
poration has, from its nature, a right 
to purchase lands, though the char- 
ter contains no license to that pur- 


pose; and in this respect the statutes 
of mortmain have not altered the law, 
except in case of superstitious uses. 
But since those statutes, it is neces- 
sary, in order to enable a corporation 
to retain lands which it has pur- 
chased, to have a license for that 
purpose.”’ Leazure v. Hillegas, 7 
Serge. & R. (Pa.) 313, 319. 

96. Anglo-California Bank v. Field, 
146 Cal. 644, 60 P 1080, 1082 (within 
a statute providing that no corpora- 
tion shall purchase, locate, or hold 
property in any county in the state 
without complying with certain re- 
quirements). 


97. Barnes v. Hill, 23 Okl. 207, 99 
P 927, 928: 
98. Bentley v. ‘Nasmith, 46 Can. S. 


C. 477, 3 DomLR 619, 620, 92 WestLR 
209, 2 WestWkly 301 [rev iLGp ERS TOE 
308] (construing a contract giving an 
agent before the termination of the 
relationship an option to purchase or 
sell the property he had previously 
been commissioned to sell) 

99. Irland Revenue Comrs. vy. Grib- 
ble; PLOTS es ks Bad eral: 

[a] Construed as meaning “bought 
or acquired by paying a price,’ when 
used in an allegation in a declaration 
that plaintiff purchased certain lands 
see Curtis v. Burdick, 48 Vt. 166, 171. 

1. Brokaw-Eden Co. v. Lockerbie, 
237 Mass. 463, 466, 130 NE 58 (“It is 
plain that, until their manufacture 
and delivery, the [vacuum] cleaners 
had not been purchased within the 
meaning of the contract’’). 

2. State v. Ware, 71 N. J. L. 53, 55, 
58 A 595 (where it was said: “It may 
mean a completed transaction . 
or it may mean a transaction still ‘in- 
complete’). 

3. See supra text and notes 85-87. 

4 U.S. v. Whipple Hardware Co., 
191 Fed. 945, 946, 112 CCA 357. 

5. Lozka v. Glenella Rural Credit 
Does (Man.) [1923] 3 WestWkly 250, 


6. Words of limitation see Limita- 
tion 37 C. J. p 665. 

7. May v. Ritchie, 65 Ala. 602, 604: 
Yates v. Yates, 104 Nebr. 678, 178 NW 
262. See also Deeds § 311; Limita- 
tion 37 C. J. p 665 note 23 fal; Trusts 
[389 Cyc 230]; Wills [40 Cye 1602— 
1607]. 

fa] “Children” 
word of purchase. 

Pal29) WeoVA. 832: 
8. Purchase money see infra text 

and notes 9-14. 

Purchase price see infra text and 
notes 15-19. 

Purchase scale see infra text and 
note 20. 

9. “Money” see 40 C. J. p 1489. 

Purchase money: 

Generally see Consideration PCR Ai 
p 524; Contracts §§ 150-152; Money 
§§ 1, 2; Price § 1; Sales 135 Cyc 
322-331]; Verdor and Purchaser 
[389 Cye 1558-1611, 1787-1900}. 

Abatement of, or deduction from, see 
Sales [35 Cyc 270]; Vendor and 
Purchaser [39 Cyc 1578-1596]. 

Action for see Sales [35 Cyc 526-582]; 
Bees and Purchaser [39 Cyc 190u— 

Ale 


is prima facie a 
Smiths’ Pet., 291 


269, 


money, by the purchaser of property, especially of 
real estate;1° the consideration!! in whatever form 
it exists,1? of land, money paid for the land, or the 


Advance of for vendee as equitable 
mortgage see Mortgages § 40. 

Enjoining collection of see Vendor 
and Purchaser [39 Cye 2076-2079]. 

Lien for see Vendor and Purchaser 
[39 Cye 1787-1886]; Sales [39 Cyc 
486-492, 512-519]. 

Obligation for, as against homestead 
see Homesteads §§ 211-222. 

Recovery by purchaser see Sales [35 
Cyc 602-611]; Vendor and Purchas- 
er [39 Cyc 2001-2074]. 

Rights of bona fide purchaser of 
mortgaged property see Mortgages 
§§ 479, 480, 745-749. 

Secured by mortgage see Purchase- 
Money ‘Mortgage post and cross 
references there listed. 

10. Burrill L. D.; Kane v. Luck- 
man, 131 Fed. 609, 617 [cit Devin v. 
Himer, 29 Iowa 297]; Williams v. 
American Slicing Mach. Co., 148 Ga. 
770, 98 SE 270; Rohrbach v. Hammill, 
162 Iowa 131, 143 NW 872; South 
Texas Lumber Co. v. Epps, 48 Okl. 
312, 150 P 164,165. [eit Cycel. See 
Caledonian R. Co. v. North British 
ReICo-s At OUG TS @ anos 

[a] “Purchase price’ synonymous. 
—Heinss v. Henry, 127 La. 770, 774, 54 
S 24. ‘Purchase price’ post. 

11. Devin v. Himer, 29 Iowa 297, 
299 [auot Devin v. Eagleson, 79 Iowa 
274, 44 NW 545]; Bahnsen v. 
Walker, 89 Okl. 143, 214 P 732. 

12. Taylor v. Allen, 131 Ga. 416, 
62 SE 291, 293; Daily v. Minnick, 117 
Iowa 568, 91 NW 913, 60 LRA 840. 
See syllabus in Devin v. Himer, 29 
Iowa 297 [quot Stem v. Nysonger, 69 
Iowa 512, 514, 29 NW 433 (cit Harlan 
v. Harlan, 102 Iowa 701, 72 NW 286; 
Johnson v. Tabor, 101 Miss. 78, 57 S 
365)]; Schrandt v. Young, 62 Nebr. 
254, 86 NW 1085, 1089; Embden State 
Bank v. Boyle, 50 N. D. 573, 196 NW 
820; Bahnsen v. Walker, 89 OKl. 143, 
214 P 732; Stephens v. Cox, (Tex. Civ. 
A.) 256 SW 643. 

[a] Includes actual consideration 
paid for the land, whether in money, 
property, or otherwise. Taylor v. Al- 
len, 131 Ga. 416, 62 SE 291, 293. 

[b] Money ‘or money’s worth— 
“Purchase money’ means money or 
anything that is. money’s worth. 
Artcher v. Zeh, 5 Hill (N. Y.) 200 
{quot Brabin v. Hyde, 32 N. Y. 519]; 
Bahnsen v. Walker, 89 Okl. 143, 214 
P 732; Turner y. Lehigh Valley Coal 
Co; 34 Pa. Super. 101, 

[ec] Property of labor.—The term 
“purchase money’ means the con- 
sideration paid, and may be property 
or labor performed. Stem v. Ny- 
songer, 69 Iowa 512, 29 NW 4383; 
Devin v. Himer, 29 Iowa 297 [both cit 
Harlan v. Harlan, 102 Iowa 701, 72 
NW 286]. 

{d] Contract for rents to be paid 
by the tenant may constitute pur- 
chase money of his homestead rights 
in the premises he occupies. Stephens 
v. Cox, (Tex. Civ. A.) 256 SW 6438. 

[e] Credit on indebtedness.—With- 
in the statute of frauds as to person- 
alty, there is a payment of the ‘“pur- 
chase money,” where the considera- 
tion is to be a credit on indebtedness 
and credit is actually entered. John- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


debt created by the purchase;1° the money agreed to 
be paid by the purchaser for the property.1* 


Purchase price.2> Synonymous 
money;”!° the consideration paid, 


paid, upon the passing of the title to the property in 
its entirety;1* the actual price or sum at which the 
property was sold;** the debt incurred for the acqui- 


sition of the property. ae 
Purchase scale. 


panes Tabor, 101 Miss. 78, 85, 57 S 
365. 

13. Eyster v. Hathaway, 50 Til. 521, 
525, 99 AmD 5387 [quot Austin v. Un- 
derwood, 37 Ill. 438, 442, 87 AmD 254 
(quot Kneen vy. Halin, 6 Ida. 621, 624, 
59 P 14)]; Heinss v. Henry, 127 La. 
770, 54 S 24, 25; Hoyt v. Van Alstyne, 
15 Barb. (N. Y.) 568. 

[a] Term has been held to include: 
(1) Money actually paid over by a 
ereditor of the purchaser to the ven- 
dor for land and secured by a mort- 
gage or deed of trust from the pur- 
chaser to the lender. Starr v. City 
Nat. Bk., 159 Ark. 409, 252 SW 356 
(money borrowed for specific purpose 
of buying a house and so used); Aus- 
tin v. Underwood, 37 Ill. 438, 442, 87 
AmD 254 [dist Eyster v. Hathaway, 
50 Til. 521; 525, 99 Am®D 537, and. foll 
Kneen v. Halin, 6 Ida. 621, 624, 59 P 
14 (where the money was borrowed 
expressly for the purpose of making 
the purchase and it was so recited in 
the mortgage)4j. (2) Money loaned 
expressly for the purpose of making 
@ purchase of personalty included. 
Houlehan v. Rassler, 73 Wis. 557, 560, 
41 NW 720. 

14. Austin v. Underwood, 87 Ill. 
438. 87 AmD 254; Heuisler v. Nickum, 
38 Md. 270; Hoyt v. Van Alstyne, 15 
Barb. (N. Y.) 568, 572; Rex v. White- 
horne, [1904] 1 K. B. 827. See Rex 
v. Judge Birmingham County Ct., 

Sb 0 47 KeaBs 827. 

{a] Similar definitions.—(1) ‘‘The 
consideration money paid or agreed 
to be paid to the vendor by the vendee 
of realty.’’ Anderson L. D. [cit Austin 
v. Underwood, 37 Ill. 438, 87 AmD 
254]; Heuisler v. Nickum, 38 Md. 270; 
Hoyt v. Van Alstyne, 15 Barb. (N. Y.) 
568. (2) “The original debt or con- 
sideration which the purchaser agrees 
to pay. for a thing in money.” Bou- 
vier L. D. [quot Williams v. American 
Slicing Mach. Co., 148 Ga. 770, 772, 98 
SE 270; Taylor v. Allen, 131 Ga. 416, 
62. SH 291]. 

{[b] Yerm held not to include: (1) 
Money borrowed to pay for land. 
Eyster v. Hatheway, 50 Ill. 521, 525, 
99. AmD 537 [dist Austin v. Under- 
wood, 87 Ill. 438, 442, 87 AmD 254]; 
Heuisler v. Nickum, 38 Md. 270, 279 
(‘The terms ‘purchase money,’ do not 
include any money that may be bor- 
rowed to complete a purchase, but 
that which is stipulated to be paid by 
the purchaser to the vendor, as be- 
tween them only it is purchase mon- 
ey; as between the purchaser and 
lender, it is borrowed money”). (2) 
Money borrowed at maturity of pur- 
chase-money notes to pay them. Phil- 
lips v. Colvin, 114 Ark. 14, 169 SW 
ol6; -LRAI9I5E 9 875: (3) Money 
loaned by a vendor to the vendee to 
improve the land purchased, pursuant 
to the terms of the sale. City Sav. 
Bank v. Thompson, 91 Nebr. 628, 136 
NW 992, 993, 41 LRANS 89. 

[ce] Debt for lumber for house is 
not purchase money of a homestead. 
Smith v. Lackor, 23 Minn. 454, 458. 

{d] Distinguished from demand 

on security given for payment of pur- 

chase price, ‘purchase money”? means 
the original demand for the prop- 
erty sold. Davis v. Peabody, 10 Barb. 
CIN SEY.) Due oe: 

fe] Execution on judgment for 
conversion is not issued for purchase 


[ol Coy 7) 


A term used in lumber trade and 
which has been held to mean the scale made at the 


PURCHASE—PURCHASER 


with “purchase 
or agreed to be 


(51,€3 3.) 97, 


time of the purchase, and not the scale made at the 
mill as the lumber was cut.?° 
PURCHASE-MONEY MORTGAGE.?+ 
PURCHASER.?? 
one who acquires either real or personal property by 
buying it for a price in money;?4 one who acquires 
property by sale,?° or for a consideration;?° the par- 


Popularly, a buyer or vendee ;”* 


ty to a sale who agrees to pay the priee;?? but the 


transaction.?8 


money. Hoyt v. Van Alstyne, 15 
bse (N. Y). 568, 572 [quot Williams 
v. American Slicing Mach. Co., 148 Ga. 
770, 98 SE 270]. 

[f] Judgment for money loaned to 
the purchaser of real estate to be ap- 
plied on the payment of the considera- 
tion of such real estate is not a pur- 
chase-money judgment or lien as the 
purchase-money judgment of the ven- 
dor, except by agreement between 
the vendor and the lender. In re 
Deardorff, 17 F. (2d) 294. 

{g] Payment of interest on pur- 
chase-money notes is not part pay- 
ment of purchase money. McEntire 
v. Berry, 85 Ga. 474, 11 SE 799. 

15. See supra notes 9-14. 

“Price” see 49 C. J. p 1344. 

16. Heinss v. Henry, 127 La. 770, 
54:8, 24, 25. 

“Purchase money”’ defined see Pur- 
chase Notes 9-14. 

[a] “In common parlance ‘price’ 
or ‘purchase-price’ is understood to 
mean ‘money,’ altho this is not always 
so.” Embden State Bank v. Boyle, 50 
N. D. 5738, 577, 196 NW 820. 

17. South Texas Lumber Co. Vv. 
Epps, 48 Okl. 372, 150 P 164, 165 [cit 
Cyc}. 

18. Howard v. George, 49 Can. S. C. 
75, 16 DomLR 468, 27 WestLR 425, 5 
WestWkly 1152 [aft 10 DomLR 498 
(dism app 4 DomLR 257)]. 

{a] What constitutes.—Under a 
statute providing for redemption from 
a delinquent tax sale, by payment of 
the purchase money with interest at 
thirty per cent per annum and fifteen 
per cent on the total amount of the 
purchase price, and the amount of the 
clerk’s costs, if any, it has heen held 
that the delinquent salé must be not 
only for the taxes due thereon, but for 
the cost of advertising as well, and 
that, when the property is redeemed 
from the state, the “purchase price,” 
with interest and penalties, includes 
the two dollars fee to the sheriff au- 
thorized for advertising, which the 
clerk is bound to collect, and. for 

which he is bound to account. Com. 
v. Smedley, 144 Ky. 694, 139 Sw 861, 


863. 
Heinss v. Henry, 127 La. 770, 
54 S 24, 25. 

[a] Exception of debts for “pur- 
chase price’ of property from home- 
stead exemption, under Const. art 
245, does not include a debt resulting 
from a former sale of the property to 
defendant, where he was evicted by 
foreclosure of a prior mortgage, and 
afterward acquired a new title to the 
property. Heinss v. Henry, 127 La. 
770, 774, 54 S 24. 

20. Hayes v. Cummings, 99 Mich. 
206, 208, 58 NW 46. 

21. See Mortgages §§ 352, 411, 
470-473, 500, 891, 1089-10 

22. See Purchase ante eand cross 
references there listed. 

23. Black L. D. [quot Hodge Ship 
Bldg. Co. v. Moss Point, 144 Miss. 657, 
110 S 227, 229]; Bouvier L. D. [quot 
Eldridge v. Kuehl, 27 Iowa 160, 173]; 
Burrill L. D.; Webster New Int. D.; 
Anderson vy. Bradley, 66 Ala. 263 
(original vendee or buyer); Pacific 
Finance Corp. v. Hendley, (Cal. A.) 
284 P 736; Peo. v. Hammond, 1 Dougl. 
(Mich.) 276, 280. To same effect Peo. 
NE Sia le 287 Ill. 87, 122 NE 148, 


word may be used as implying a complete title or 
A purchaser of land, technically 


[a] In English Bankruptcy Act of 
1869 (82-& 388 Vict: “ec 71) § 91 “the 
word ‘purchaser’ means a ‘buyer’ in 
the ordinary commercial sense, not a 
purchaser in the legal sense of the 
ba Ex p. Hillman, 10 Ch. D. 622, 

“Buyer” see 9 C. J. p 1108. 

“Wendee” see [39 Cyc 1127]. 

'24 ‘Black L. D. [quot Hodge Ship 
Bldg. Co. v. Moss Point, 144 Miss. 657, 
110 S: 227,' 2297: 

fa] Similar definition.—“‘One who 
acquires an estate in lands by his own 
act or agreement.” Webster D. [quot 
Elmore v. Brinneman, 70 Ind. A. 222, 
123 NE 248]. To same effect Rogers 
v. Rogers, 3 Wend. (N. Y.) 503, 508, 
20 AmD 716. 

25. Burrill L: D. 

26. Burrill L. D.; In re Kennedy, 
154 Iowa 460, 185 NW 53, 55. 

27. Bouvier L. D. [quot Eldridge v. 
Kuehl, 27 Iowa 160, 173]. See U. S. 
v. Wythe County Iron, ete., Corp., 11 
EK. (2d) 971, 975 (distinguishing be- 
tween ‘‘purchaser”’ who merely prom- 
ises to pay the purchase price and 
“complete purchaser” for valuable 
consideration); Kamsack v. Canadi- 
an Northern Town Properties, Ltd., 
(Can.) 68 DomLR 660, [1922] 3 West 
Wkly 1 (where a part payment under 
an agreement to sell crown lands and 
an application for patent thereon were 
held to constitute one a purchaser for 
purposes of taxation). 

[a] Offer or contract.—(1) One 
ready, willing, and able to buy on the 
terms proposed or one entering into 
an enforceable agreement with the 
vendor may be considered a purchaser. 
Lincoln y. Ravicz, 174 Minn. 237, 21% 
NW 149 [cit C. J.J]. See Hornback v. 


Sabin Robbins Paper Co., 27 Oh. A. 
329, 161 NE 213; Cannon y. Staples, 
46 Ret. 300; 227 Alta C2)" ton anal 


action by real estate brokers, the 
readiness and willingness of a person 
to purchase the property can be shown 
only by an offer on his part to pur- 
chase; and unless he’ has actually en- 
tered into a contract binding him to 
purchase, or has offered to the vendor, 
and not merely to the broker, to en- 
ter into such a contract, he cannot be 
considered a purchaser. Mattingly 
v. Pennie, 105 Cal. 514, 39 P 200, 45 
AmSR 87. See Viaux v. Old South 
Pons tee Mass. 1. See also Brokers §§ 
{b] Purchaser at tax sale.—(1) 
Under Rev. St. 97 § 14, the purchaser 
is the person who buys, as distin- 
guished from the original proprietor 
who is called the “owner” or “claim- 
ant.” Peo. v. Hammond, 1 Doug}. 
(Mich.) 276, 280. (2) “The ‘purchaser’ 
before the deed is executed, be- 
comes, upon the execution, the ‘gran- 
tee.’” Brackett v. Gilmore, 15 Minn. 
245. (3) But in St. (1898) § 1178, re- 
quiring that the purchaser at a tax. 
sale be named in the tax deed, ‘‘pur- 
chaser” was held to mean one who 
has made a completed purchase, and 
not a mere bidder, who has forfeited 
his bid by failing to pay for the tax 
certificate, and who never obtained a 
delivery of the certificate. Herbst v. 
Land, etc., Co., 184 Wis. 502, 507, 115 
NW 119. 
28. Steele v. Spencer, 1 Pet. (U. S.) 
5525°559, 7 “Li. ed: 2:59 >" Gilpin “vy. Da= 
vis, 2 Bibb (Ky.) 416,5 AmD 622 [cit 


98 (51°C. di] 


speaking,?® is one who acquires real property in any 
other manner than by descent;°° a person who takes, 
or comes to an estate, in any other manner than by 
The term may be employed as imply- 


inheritance.?? 


Younkman vy. Hillman, 53 Wash. 661, 
102 P 773, 774]; Herbst v. Land, etc., 
Co., 134 Wis. 502, 115 NW 119, 120. 

[a] At sale by trustee in bank- 
ruptcy a bidder is not a purchaser un- 
til the sale is confirmed. In re Wolke 
Lead Batteries Co., 294 Fed. 509. 

{[b] “In the construction of regis- 
try acts, the term ‘purchaser’ is usual- 
ly taken in its technical legal sense. 
It means a complete purchaser, or, in 
other words, a purchaser clothed with 
the legal title.’ Steele v. Spencer, 1 
Pet. (G5) ep OL OOO, mils. -eOmumao oe 

29. ‘Vendor and purchaser see Ven- 
dor and Purchaser [39 Cyc 1174]. 

30. Black L. D. : 

31. Burrill L. D.; Wright v. Samp- 
ter, 152 Fed. 196, 199; State v. Glenn, 
18 Nev. 34, 47, 1 P 186; Morris v. Dan- 
iels, 35 Oh. St. 406, 413; Younkman v. 
Hillman, 53 Wash. 661, 102 P 773, 774 
[quot Larrabee Co. v. Mayhew, 135 
Wash. 214, 237 P 308, 310]. Sée El- 


more vy. Brinneman, 70 Ind. A. 222, 
123 NE 248; In re Kennedy, 154 Iowa 
460, 185 NW 53, 55; Marsden v. Cor- 
mel) (62. N. MY. =24'5,, 2:20: 

[a] Devisee (1) may be considered 
a “purchaser.” Clark v. Strong, 105 
App. Div. 179, 938 NYS 514, 5164 @2) 


But the connection in which the word 
is used may exclude devisees. In re 
Kennedy, 154 Iowa 460, 135 NW 58, 55; 
Chesapeake, ete., Canal Co. v. Balti- 
more, ete., R. Co., 4 Gill & J. (Md.) 
1; In re Hopper, 6 N. J. Eq. 325, 326. 
(3) The children of a,devisee of a fee 
defeasible on a condition subsequent 
are not purchasers. Fox vy. Van Fleet, 
160 Ky. 796, 170 SW 185. 

{b] Heir as purchaser.—‘'In a le- 
gal sense every man is purchaser of 
an estate who does not take it by de- 
scent; and whenever a man gains a 
new estate he is said to take it by 
purchase; so a man may take as heir 
of another and yet be a purchaser; 
as if lands to be granted to A., re- 
mainder to the right heirs of B., the 
heir of B. takes by purchase and not 
by descent, because B. had nothing in 
him; for nothing can descend to a 
man from a father who had no estate 
in him.” Martin v. Strachan, 1 Wils. 
2, 95 Reprint 495. 

One acquiring by gift or will. 
vy. Lee, 281 Mo. 166, 219 SW 


[ad] Under marriage settlement, 
children born of the marriage are 
equally purchasers with the parents. 
Harvey v. Ashley, 3 Atk. 607, 610, 26 
Reprint 1150. 

{e] Under statutory provision for 
the protection of purchasers against 
unacknowledged and unattested deeds, 
the word means ‘“‘one who derives ti- 
tle by purchase from the grantor in 
the unacknowledged and unattested 
deed, or from one who himself is 
mediately or immediately a purchaser 
from such grantor.” Strough v. Wild- 
er; 119. N.Y. 530,525, °23) NE 1057, 7 
LRA 555. 

32. Fowler v. McCartney, 27 Miss. 
509, 515 (in a statute of limitation 
and liens as against purchasers and 
others, as in the statute of frauds). 

“Bona fide purchaser” see 8 C. J. 
p 1146 and cross references there 
listed. 

[a] : 
guished.—Hastings v. 
Civ. A.) 36 SW 821, 824. 

33. Yockers v. Hackmeyer, 203 Ala. 
621, 84 S 709; Peo. v. Baldwin, 287 Ill. 
87, 122 NE 148, 150 (one who buys and 
pays a valuable consideration for 
the property); New York Sav. Bank 
v. Frank, 45 N. Y. Super. 404, 411, 56 
HowPr 403; Morris v. Daniels, 35 Oh. 
St. 406, 413; Younkman y. Hillman, 
53 Wash. 661, 102 P 773, 774 [quot 


“Bona fide purchaser” distin- 
Kellogg, (Tex. 


/ 


’ PURCHASER 


Larrabee Co. v. Mayhew, 135 Wash. 
214, 237 P 308, 310]; Perkinson v. 
Clarke, 135 Wis. 584, 116 NW 229. 

{a] Accordingly “purchaser” in- 
cludes: (1) “Every person to whom 
any estate or interest in real estate 
is conveyed for a valuable considera- 
tion, and also every assignee of a 
mortszage, lease or other conditional 
estate.” Shraiberg v. Hanson, 138 
Minn. 80, 83, 1683 NW 1032; New York 
Sav. Bank v. Frank, 45 N. Y. Super. 
404, 411, 56 HowPr 403; Hanson v. 
Johnson, 42 N. D. 431, 177 NW. 452, 
453. (2) “Every person to whom any 
real estate or interest therein shall 
be conveyed for a valuable*consider- 
ation.’’? Schott v. Dosh, 49 Nebr. 187, 
195, 68 NW 346, 59 AmSR 531. See 
Fawn Lake Ranch Co. v. Cumbow, 
102 Nebr. 288, 297, 167 NW 75 (adding 
“and also any assignee of a mortgage 
or lease’’). 

[b] Marriage is valuable consid- 
eration, and a married woman is re- 
garded as a ‘‘purchaser” for a valua- 
ble consideration of all property 
which accrues to her by virtue of her 
marriage. Staser v. Gaar, 168 Ind. 
131, 79 NE 404, 405 [cit Richardson 
v. Schultz, 98 Ind. 429; Derry v. Der- 
ry, 74 Ind. 560]. 

[ec] ‘Purchaser for a valuable con- 
sideration” (1) is one who has paid a 
fair value, or something approaching 
a fair value (Clark v. Troy, 20 Cal. 
219, 223), (2) and not in a technical 
sense as referring to one who comes to 
an estate by his own act, but in the 
popular sense denoting one who buys 
for money, buys fairly and of course 
for a fair price (Fullenwider v. Rob- 
erts, 20 N. C. 420 [cit Collins v. Davis, 
132 N. C. 106, 111, 48 SE 579; Worthy 
v. Caddell, 76 N. C. 82, 86]). 

34. [a] Assignee of mortgage, 
lease, or other conditional estate.— 
Shraiberg v. Hanson, 138 Minn. 80, 
163 NW 1032; Illinois Cent. Trust Co. 
v. Stepanek, 138 Iowa 131, 115 NW 891, 
893, 128 AmSR 175, 15 LRANS 1025; 
Fawn Lake Ranch Co. vy. Cumbow, 
102 Nebr. 288, 167 NW 75; New York 
Sav. Bank v. Frank, 45 N. Y¥. Super. 
404, 411; Hanson v. Johnson, 42 N. 
D. 431, 177 NW 452, 453. But see In 
re Lawley, [1911] 2 Ch. 530 (holding 
that the assignees of an onerous lease 
who had to be paid to take it over 
were not purchasérs). 

{[b] Assignee of original purchas- 
er.—Ambler v. Glos, 237 Ill. 637, 86 
NE 1118, 1114; Nesbit v. Bearman, 
$3) Kan. .122,-109: P 1085; Roll vy. Na- 
tion, 82 Kan. 675, 109 P 392, 393. But 
see Anderson v. Bradley, 66 Ala. 263, 
265 (construing statute relating to 
probate sales). 

{c] Buyer at bankrupt sale of a 
stock of goods, including goods de- 
livered to, and kept by, the bankrupt 
asa part of the stock, under condition- 
al sale contract, is a “purchaser,” and 
acquires title as against the original 
seller, where he buys without notice, 
actual or constructive, of the con- 
ditional sale. F. A. Ames Co. y. Slo- 
comb Mercantile Co., 166 Ala. 99, 51 
S 994, 995. 

[d] Community purchaser.—A 
contract by a husband for the pur- 
chase of state school land is a com- 
munity obligation through which the 
wife acquires a half interest in the 
land, and she, as well as the husband, 
is a “purchaser” within the statute. 
Hricksen v. McWhorter, (Tex.) 132 
SW 847, 848; Leaverton v. Robison, 
102 Tex. 516,120 SW 169; 170.4 

{e] Grantee of original purchaser. 
—Caruthers v. Greer, 92 Ark. 167, 122 
SW 629. 630. 

{f] Holder under quitclaim deed, 
—Schott v. Dosh, 49 Nebr. 187, 68 NW 


s 


ing a “bona fide purchaser,”?? or as referring to one 
who acquires for a valuable consideration.** 
subjoined notes examples are given of persons held 
to be purchasers,** and of others held not to be pur- 


In the 


346, 59 AmSR 581. 

{g] Lessee or lessor.—(1) ‘A les- 
see is a purchaser as truly as he who 
becomes:grantee in fee.” Hackett v. 
Emporium Borough School-Dist., 150 
Pa. 220, 226, 24 A 627. (2) Under a 
statute, making conditional sales ab- 
solute as to purchasers unless filed, a 
lessor has been held to be a purchaser. 
Montesano Lumber Co. v. Portland 
Tron Works, 78: Or 53, 152 P 244. 

[h] Mortgagees.—(1) A mortga- 
gee has been held a purchaser under 
recording acts and statutes entitling 
purchasers to protection. Hughes v. 
Bullen, 209 Ala. 134, 95 S 379; Pacific 
Finance Corp. v. Hendley, (Cal. A.) 
284 P 736; ‘Pisculli v. Bellanca Air- 
craft Corp., (Del. Ch.) 149 A 418; Par- 
ry v. Reinertson, (Iowa) 224 NW 489, 
491, 68 ALR i051; In re Gill, 79 Iowa 
296, 44 NW. 553, 9 LRA 126° [quot 
Brunsdon y. Brunsdon, 199 Iowa 1099, 
200 NW 823]; Seevers v. Delashmutt, 
11 Iowa 174, 77 AmD 139; Porter v. 
Green, 4 Iowa 571, 577; Halbert v. 
McCulloch, 3 Metc. (Ky.) 456, 458, 
79 AmD 556; Snyder v. Hitt, 2 Dana 
(Ky.) 204; Brown v. Deal, (Mo. A.) 
256 SW 114; Holvick v. Black, 57 N. 
D. 270, 221 NW 71; Lancaster v. Do- 
lan, 1 Rawle (Pa.) 231, 244, 18 AmD 
625; Wethrill’s App., 3 Grant (Pa.) 
281, 285; Eason v. Garrison, 36° Tex. 
Civ. A. 574, 576, 82 SW 800; Allison 
v. Manzke, 118 Wis. 11, 94 NW 659, 
661. Contra Berry v. Mutual Ins. Co., 
2. Johns. Chi (N.»¥:) 603, 6125 €2) 2A 
holder of a trust deed of personalty, 
to be subsequently acquired by the 
grantor, is regarded in equity as a 
“purchaser,” within the recording 
statutes. Triumph Electric Co. vy. 
Empire Furniture Co., 70 W. Va. 164, 
G3 SHS Zoe isa ta Ce) But a mortgagee 
purchasing at a foreclosure sale has 
been held. not to be a ‘“‘purchaser’’ 
within a provision that the reversal 
of a judgment involving realty should 
not défeat the purchaser’s title. Coon 
v. O’Brien, 107 Nebr. 427, 186 NW 340 
[cit Hecla Co-op. Lumber Co. v. Tree- 
by, (S. D.) 228 NW 390]. (4) And the 
mortgagee of a conditional vendee 
of personal property is not a ‘“pur- 
chaser” within Comp. St. (1907) § 
38659, and cannot by his mortgage ac- 
quire any rights superior to the con- 
ditional vendee, although the contract 
of conditional sale is not filed as re- 
quired by such section. Racine-Sat- 
tley; Co. vy, Wleinen, Gio Nebra oon re 
NW 602, 604. 

{il One ready to exchange.—‘‘The 
purchaser may be, not only one who 
was ready to pay a money considera- 
tion for real estate conveyed to him 

. - but one ready to exchange his 
real estate, or other property in con- 
sideration therefor.’’ Elmore v. Brin- 
neman, 70 Ind. A. 222, 123 NE 248, 249. 

[j] One who became substitute for 
bidder at tax sale was the “purchas- 
er’ of ‘the property, within Rev. L. e 
13 § 44, although not within § 43 pro- 
viding that the collector shall execute 
and deliver to the purchaser a deed 
of the land sold at a tax sale, ete. 
Spring v. Cambridge, 199 Mass. ak 85 
NE 160, 162. 

[k] Partitioner of lands previous- 
ly held in common is a purchaser for 


Mere Campau v. Barnard, 25 Mich. 
81. 
[1] Pledgee in good faith is a pur- 


chaser under the Stock Transfer Act. 
Jenkins v. Continental Trust Co., 150 
Md. 416, 1383 A 610. 

{m] ‘Purchaser at sheriff’s sale is 
a purchaser within the meaning of 
registry acts. Atwood v. Bearss, 45 
Mich. 469, 8 NW 55 [crit Millar v. Bab- 
cock, 25 Mich. 137, aS saying that Co- 
lumbia Bank v. Jacobs, 10 Mich. 349, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ehasers.35 
Phrases: 


sumption,’’§ 
1 389 66 
tion, 


Were bc 


81 AmD 792 holds the contrary]; 
Kauffelt v. Bower, 7 Serg. & R. (Pa.) 
64, 82, 10 AmD 428; Heister v. Fort- 
ner, 2 Binn. (Pa.) 40, 53, 4 AmD 417. 

[n] Wife as gratuitous grantee 
was held a purchaser within the Me- 
chanics’ Lien Act. Cada v. Sack, 207 
PE VAL 3 28% 

Soe pad Administrator, by agree- 
ing with his brother that the latter 
should bid in the land at the adminis- 
trator’s sale, does not become a “pur- 
chaser,’ within the statutory inhibi- 
tion. Turner v. Turner, 34 Okl. 284, 
£250 P5730; 734. 

[b] “An assignee for the benefit 
of creditors is not a purchaser within 
the meaning of the word which pro- 
tects lien creditors or vendees for 
value.” In re Goodwin Gas Stove 
etc., Co.’s Assigned Est., 166 Pa. 296, 
ZOO) sot Ax oir 

[ec] City to whom land is struck 
off, for want of bidders at a munici- 
pal tax sale, is not a purchaser with- 
in a statute giving the purchaser at a 
tax sale a lien for the purchase price. 
Hodge Ship Bldg. Co. v. Moss Point, 
144 Miss. 657, 110 S 227. 

[da]! Condemnation petitioner.—A 
petitioner for condemnation of land is 
not a purchaser or creditor within the 
purview of the registration statutes. 
Atlanta, ete., R. Co. v. Southern R 
Co., 181 Fed. 657, 667, 66 CCA 601. 

[e] Creditors.—(1) General credi- 
tors are not purchasers (Hutchinson 
v. Michigan City First Nat. Bank, 133 
Ind. 271, 30 NE 952, 36 AmSR 537), (2) 
nor are judgment creditors (In re 
Marcus, 32 F. (2d) 719; Den v. Rich- 
man, 13 N. J. L. 43; Cover v. Black, 1 
Pa. 493; Kauffelt v. Bower, 7 Serg. 
& R. (Pa.) 64, 10 AmD 428; Heister 
v. Fortner, 2 Binn. (Pa.), 40, 4 AmD 
417; Rodgers v. Gibson, 4 Yeates 
(Pa.) 111, 112; Brace v. Marlborough, 
2P. Wms. 491, 24 Reprint 829; Gilles- 
pie v. Van Egmondt, 6 Grant Ch. 
(Ont.) 533; Goodwin v. Williams, 5 
Grant Ch. (Ont.) 539). 

{f] District selling agents of a 
magazine are not purchasers within 
the provisions of the Clayton Anti- 
Trust Act, being more than mere pur- 
chasers. Pictorial Review Co. v. Cur- 
tis’ Pub. Co., 255); Fed. 2.06. 

{g] Factor.—Where a factor sold 
eotton for a tenant and appropriated 
the proceeds to a debt due to him, by 
consent or direction of the tenant, 
and with knowledge that his debtor 
was a tenant, the factor was not a 
purchaser, but a seller, and was not 
liable to the landlord under the stat- 
ute as a purchaser. Armstrong v. 
Walker, 9 Lea (Tenn.) 156. But see 
Hunter v. Harrison, 154 Tenn. 590, 288 
SW 355 (construing a subsequent 
statute specifically making a factor 
under such circumstances liable as a 
purchaser). 

[h] WPledgees.—(1) A pledgee for 
a preéxisting debt is not a purchaser 
within the recording acts. Martin v. 
Fritz, 194 Iowa 740, 190 NW 514. (2) 
A pledgee of deeds for a loan is not 
thereby a purchaser of the property. 
Kerrison v. Dorrien, 9 Bing. 76, 
ECL 492, 131 Reprint 543. 

[i] Wransferees of stock of a hotel 
corporation are not purchasers before 
lien within the meaning of the Federal 
Income Tax Law. Morrow v. Hayes, 
226 Mich. 301, 197 NW 554, 556. 

{[j] @rustee in bankruptcy is not 
a “purchaser,” and the transfer to him 
by operation of law of mortgaged per- 
sonal property does not extinguish 


“Pendente lite purchaser,’’?* “purchas- 
er at any tax sale;’’®’ “purchaser for immediate con- 
“purchaser for valuable considera- 
purchaser for value,”*® “purchaser in de- 
fault,”’*? “purchaser in due course,”*? “purchaser in 
good faith,”’** “purchaser in good faith and for val- 
purchaser or encumbrancer in good faith, 


PURCHASER 


[51 O.5.] 99 


without notice,”*® “purchaser or his vendee,”*® “pur- 


7 995 2 
hen, 


the right of creditors to assert the 
invalidity of the mortgage, for non- 
filing, as to the mortgagee and his 
ray ahaa In re Beede, 138 Fed. 441, 
[k] Trustee of settlement is not a 
purchaser within English Bankruptcy 
ACEI 1& sd Vict: C171) 8 9L.") Exe p: 
Hillrnan, 10 Ch. D. 622, 625. See Ex p. 
Neal, 14 Ch. D. 579, 582 (arguendo). 
[1] Vendee in executory contract 
for the sale or purchase of land. Ste- 
vens Point First Nat. Bank v. Chafee, 
98 Wis. 42, 48, 73 NW 318. 
[m] Widow holding dower.—Kitts 
v. Kitts, 136 Tenn. 314, 189 SW 375. 
36. Wilson v. Robinson, 21 N. M. 
422, 155 PB 732, 735, AnnCasl918C 49. 


See Shufeldt v. Jefcoat, 50 Okl. 790, 
Pot P5954 59 te 
37. Nesbit v. Bearman, 83 Kan. 


122, 109 P 1085, 1086; Spring v. Cam- 
bridge, 199 Mass. 1, 85 NE 160, 162; 
Scott, etc., Mercantile Co. v. Nelson 
Ea nee 14 N. D. 407, 104 NW 528, 


[a] Limited to private persons.— 
(1) Hodge Ship Bldg. Co. v. Moss 
Point, 144 Miss. 657, 110 S 227, 229; 
Scott, ete., Mercantile Co. v. Nelson 
County, 14 . D. 407, 104 NW 528, 
529. (2) But by statute a county pur- 
chasing land at tax sale may be a pur- 
chaser. Knight v. Fairless, 23 N. M. 
479, 169 P- 312, 3138. 

88. Hertzler v. Manshum, 228 
Mich. 416, 200 NW 155, 157, 

39. Waskey v. Chambers, 224 U. S. 
564, 32 SCt 597, 598, 56 L. ed. 885, Ann 
Cas1913D 998; U. S. v. Wythe County 
Irony etes (Corp, Ld R20) 971595: 
Atlanta Nat. Bldg., ete., Assoc. v. Gil- 
mer, 128 Fed. 293, 296; Wachstetter 
v. Johnson, 61 Ind. A. 659, 108 NE 624, 
627; Parry v. Reinertson, (Iowa) 224 
NW 489, 491, 68 ALR 1051; Pierson, 
ete., Co. v. Noret, 154 Mich. 267, 117 
NW 644, 645; Worthy v. Caddell, 76 
N. C. 82, 86; Fullenwider v. Roberts, 
90) IN. C.1 420. Lboth. quot, Collinsis 
DAavisyy Lo) NG Coe LOG eli, | 4a Shy 
579 (quot King v. McRackan, 168 
N. C. 621. 84 SE 1027, 1029)]; Wil- 
liams v. Leonard, 26, Can. S. C. 406, 
410. See generally Bills and Notes §§ 
§82-735; Bona Fide Purchaser 8 C. J. 
p 1146; Sales [35 Cyc 47—49, 345-365]; 
Vendor and Purchaser [39 Cye 1205- 
1212, 1318-1325, 1687-1787]. 

40. String, Inc. v. Birkhahn, 30 F. 
(2d) 492, 495; Simmons v. Hodges, 250 
Fed. 424, 426, 162 CCA 494; Corbett 
v. Riddle, 209 Fed. 811, 815, 126 CCA 
535; East Chattanooga Bank v. Clay- 
ton, (Ala.) 90 S 899; Citizens’ Nat. 
Bank v. Buckheit, 14 Ala. A. 511, 71 
S 82, 89; Sutton v. Ford, 144 Ga. 587, 
594, 87 SE OES LRA1918D 561, AnnCas 
1918A 106; Blgin Nat. Bank v. Goecke, 
29.5) UIs 403, 129 NE 149, 150; Shoe- 
maker v. Ragland, 202 Iowa 942, 211 
NW 563, 566; Clark v. Ford, 179 Ky. 
797, 201 SW 344, 347; McAuliffe, etc., 
Coz Vi. Gallagher, 258 Mass. 215, 154 
NE 755, 756; Central Sav. Bank, etc., 
Co. v. Wachman, 221 Mich. 512, 191 
NW 5; Montreal Bank v. Beecher, 133 
Minn. 81, 157 NW 1070; Tinnin v. 
Brown, 98 Miss. 378, 53 S 780, 782, Ann 
Cas1913A 1080; Brown vy. Deal, (Mo. 
A.) 256 SW 114, 115; Second Nat. Bank 
v. Snoqualmie Trust Co., 83 Nebr. 645, 
120 NW 182, 183; Goodrich v. Wood- 
some, 78 N. H. 488, 102 A- 533, 534; 
Empire State Trust Co. v. Fisher, 67 
N. J. Eq. 602, 60 A 940, 941, 3 AnnCas 
393; Gately v. Gately, 103 Misc. 16, 
169 NYS 280, 281; Martin L. Hall Co. 
Vie Load, 139 NYS Lit) 12's" Cobley. 


chaser or incumbrancer in good faith,’”’*’ “purchaser 
or incumbraneer in good faith and for value,’”’*® “pur- 
chaser’s agent,’”’*® “purchasers and incumbraneers,’’>® 
“purchasers at judicial sale,”®1 “purchasers before 
“ourehasers for value. without notice,’’®? 
“purchaser without notice,”** “subsequent purchas- 


Wharton, 177 N. C. 323, 98 SE 818, 820; 
Colerain Bank v. Cox, 171) Ni C: 716, 87 
SE 967, 969; Fowle v. McLean, 168 N. 
C637, 84 SE 852, 854; Abernathy v. 
South, ete., R. Co., 150 N. ¢. 97, 63 
SE 180, 185; Baird v. Northern Sav. 
Bank, 56 N. D. 811, 219 NW 569, 573; 
Wilson v. Jackson, 128 Okl. 299, 263 
P 107, 108; Southwest Nat. Bank of 
Commerce v. Todd, 79 Okl. 268, 192 P 
1096, 1097; Noe vy. Smith, 67 Okl. 211, 
169. P 1108,:1111, LRAI918C 43863) EI 
Reno Fdy., ete., Co. v. Western Ice 
Co., 54 Okl, 116, 153 P 1107, VITO" City. 
Nat. Bank v. Kelly, 51 Ol. 445, 151 P 
1172, 1174; Lipman Oil Co. v. Schwind, 
(Or.) 285 P 1025, 1028; Essex v. 
Mitchell, (Tex. Civ. A.) 183. SW. 399, 
403; Embagi v. Northwestern Impr. 
Co}, 101 Wash:- 558;''172 Pi 834, 835; 
Marshall v. McDermitt, 79 W. Va. 245, 
90 SE 830, 832, LRA1917C 883; Wil- 
liams v. Leonard, 26 Can, S. C. 406, 
410; Rudy v. Sonmore, 9 Sask. L. 267, 
29 DomLR 40, 41, 34 WestLR 1122. 10 
WestWkly 1279. See also Bona Fide 
Purchaser 8 C. J. p 1146. 


ha Jones v. Gardiner, [1902] 1 Ch. 
42. See Bills and Notes §§ 682-735; 


Bona Fide Purchaser 8 C. J. p 1146 
and cross references listed note 90. 


43. See Bona Fide Purchaser 8 C. 
J. Dp 1146. 
44. Southwest Nat, Bank of Com- 


merce v. Todd, 79 Okl. 263, 192 P 1096, 
1097. See Stevens Hardware Co. v. 
Byromville Bank, 34 Ga. A. 268, 129 
SE 172, 173; Morgan vy. Stanton Auto 
Co., (Okl.) 285 P 962, 963. See also 
Bona Fide Purchaser 8 C. J. p 1146. 

45. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 184 
Iowa 246, 251, 167 NW 695. 

46. Robbins v. Brown, 151 Ala. 236, 
238, 241, 44 S 63. 

47. Fulkerson y. Stiles, 156 Cal. 
703,-105; P. 966,967, 26 PANS SL sil: 
Morgan vy. Stanton Auto Co., (Okl.) 
Zep, JO2m 90e" 

48. In re Lane Lumber Co., 210 
Fed. 82, 84. 

49. Rex vs Toyne, 38 Ont. L. 224, 
mes 11 OntWN 210. 

Campbell v. Richardson, 6 Okl. 
375. 51 P 659, 660. 

“Encumbrancer” see 20 ©. J. p 1252. 

51. Harduval v. Merchants’, etc., 
Trust, ete., Bank, 204 Ala. 187, 86 S 
52, 53; BF. A. Ames Co. -v. -Slocomb 
rid gue Co., 166 Ala. 99, 51 S 994, 

52. Morrow v. Hayes, 226 Mich. 
301, 197 NW 554, 586. 

53. General Motors Acceptance 
Corp.ivi Us Ss, 23 F279 9es02 
Brown v. Deal, (Mo. A.) 256 SW 114, 
115; Veeder v. Bayshore Dev. Co., (N. 
J. Ch.) 143 A 74, 76; Kohler Co. v. 
Bransun, 222 App. Div. 338, 226 NYS 
60, 62; Baird v. Northern Sav. Bank, 
56 N. D. 811, 219 NW 569, 572; Ste- 
vens v. Grisso, 91 Okl. 154, 216 P 671, 
672; Bennett v. Bennett, 15 Okl. 286, 
81 P 632, 639, 70 LRA 864; Murphy’s 
Hotel Co. v. Benet, 119 Va. 157, 159, 
89 SE 104; Souders v. Leatherbury, 
97 W. Va. 31, 125 SE 236, 238. See 
eae Bona Fide Purchaser 8 Cc. J. p 

54. Wittmeir v. Leonard, 219 Ala. 
314, 122 S 330, 332; Gamble v. Black 
Warrier Coal Co., 172 Ala. 669, 55 S 
190) lo ae Hickeya ove McDonald, 160 
Ala. 300, 48 S 10381, 1032; Brown v. 
Deal, (Mo. A.) 256 SW 114, 115; Star- 
key v. Nixon, 151 Tenn. 637, 270 SW 
980, 982. See also Bona Fide Pur- 
chasér 8 Cc. J. p 1146. 
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ae Jibea FIRST NATIONAL BANK BLOG, 
er,”>® “subsequent purchaser for val@é¢sf@°atto find a 
purchaser,”® 57 “wholesale purchaser.”** 

PURCHASE SCALE.*® 

PURE. Clear; simple; unmixed or unqualified ;°° 
free from all foreign substance; less strictly, free 
from any defiling or objectionable mixture;°! free 
from extraneous matter; separate from matter of 
another kind; free from mixture, unmixed;°? free 
from mixture or contact with that which is deleteri- 
ous, impairs, vitiates, or dilutes ;°* wholesome.*+ 

Pure alcohol. Alcohol consisting of ninety-two 
and three tenths per cent by weight of absolute ethyl 
alcohol, and about seven and seven tenths per cent 


100 


y, 7 pp “i oi 4 


ATTORNEY-AT-LaWw PU ROHASER—PURELY 


Pure plea.71_ In equity pleading, one which relies 
wholly on some matter outside those referred to in 
the bill, as a plea of a release on a settled account.’? 

Pure rye whisky. A whisky which is made solely 
from malted rye.*? 

Pure water. Water free from foreign matter and 
bacterial elements, so as to render the water whole- 
some and fit and safe for domestic use.** 

Other phrases: ‘Chemically pure,’’> “good and 
pure,”’® “pure and genuine linen,”’77 “pure and 
wholesome,”?® “pure anthracite coal,”*® “pure apple 
juice,”®° “pure bill of discovery,”®+ “pure colors,”®? 
“technically pure.’’§® 


6“ 


by weight of water.®® 
Pure cider vinegar. 

pure apple juice.®® 
Pure obligation.®” 


Pure pepper.®® 
black pepper, 


“piper nigrum,” 


55. Glorieux v. Lighthipe, 88 N. J. 
L. 199, 96 A 94, 95, AnnCas1917E 484; 
Baird vy. Northern ‘Sav. Bank, 56 N. D, 
811, 219 NW 569, 572; Sylvester Vv. 
The Ship age Gauthier, (Ont.) 4 
Can. Exch. 354, 360. 

56. Clark v. Ford, 179 Ky. 797, 201 
SW 344, 347. 

57. Hornback v. Sabin Robbins Pa- 
per Co., 27 Oh. A. 329, 161 NE 213, 214. 


58. Townsend v. Northern Crown 
Bers 49 Can. S. C. 394, 20 DomLR 
59. See aes § 4. 


60. Burrill L. 


61. Peo. v. ehey J. Heinz Co., 
App. Div. 408, 86 NYS 141. 
62. Century D. Eanor Levy v. Uri, 


31 App. (D. @) 441, 445]. 

63. Peo. v. Henry J. Heinz Co., 90 
App. Div. 408, 412, 86 NYS 141. 

64. State v. Birmingham Water 
Works Co., 185 Ala. 388, 413, 64 S 23, 
Ann€as1916B 166; Meridian Water- 
works Co, v. Meridian, 85 Miss. 515, 
37 S 927; Com. v. Towanda Water 
Works, (Pa.) 15 A 440. 

65. State v. Osmers, 21 Ida. 18, 120 
P 165, 168. And see Intoxicating ‘Lig- 
uors § 1 note 11. 

66. Com. v. Burtnett, 58 Pa. Super. 
604. 

67. See Obligation 46 C. J. p 846; 
Pure ante. 

68. Black L. D. 

69. See also Food §§ 11, 81; Pure 
Food Laws post and cross references 
there listed. 

70. U.S. v. Seventy-Five Boxes Al- 
leged Pepper, 198 Fed. 934, 936. 

[a] Combination with long pepper 
not included.——Where boxes labeled 
“Pure Pepper,’ containing a combina- 
tion of ground black pepper and 
ground long pepper, were Shipped in 
interstate commerce, and “pure pep- 
per,” in the trade and according to 
its ordinary usage, meant nothing but 
black pepper, the combination was 
subject to forfeiture for misbranding. 
United States v. Seventy-Five Boxes 
Alleged Pepper, 198 Fed. 934. 

[b] “Pure ground black pepper.”— 
U. S. v. Six Barrels Ground Pepper, 
253 Fed. 199, 200. 


71. See also Equity § 516; Plea 48 
Cadespali22 9. : 
yo upblack T.. Dis Bouvier YoseD: 


[quot Da Costa v. Dibble, 40 Fla. 418, 
421,°24 S 911]. 

73. Levy. v. Uri, 31 App. (D.- C.) 
441, 445 (rye whisky is not a pure rye 
whisky when it contains neutral spir- 
its and only fifty per cent of real rye 


whisky). See also Intoxicating Liq- 
uors, § 184. 
74. State v. Birmingham Water 


Works Co., 185 Ala. 388, 413, 64 S 23, 


The legitimate product of 


One which is not suspended 
by any condition, whether it has been contracted 
without any condition, or, when thus contracted, the 
condition has been accomplished,®® 

A term used in the trade to mean 
and nothing else.?° 


PURE ACCIDENT.** 


PURELY.** 


pletely ;” 


PURE FOOD LAWS.®5 
A word sometimes construed as 
equivalent to “wholly;”8? 
“entirely ;” 
Purely public charity.°° 


“exclusively ;”85 “com- 
“ynqualifiedly.”®® 


A charity free from mix- 


ture or combination; one unalloyed with other pur- 


entirely public; 


AnnCasi1916B 166. 

[a] Term must be construed (1) 
as meaning water that is wholesome 
or ordinarily pure (Com. v. Towanda 
Water Works, (Pa.) 15 A 440), (2) 
and not as chemically or absolutely 
pure (State v. Birmingham Water 
Works Co., 185 Ala. 388, 413, 64 S 23, 
AnnCasi1916B 166; Com. v. Towanda 
Water Works, supra. See Meridian 
Waterworks Co. v. Meridian, 85 Miss. 
515, 37 S 927, 928 [water required to 
be reasonably pure]). (3) “We speak 
of pure water, meaning by that water 
that is not contaminated, not defiled, 
not vitiated, although it may have 
mineral salts in solution. It may 
have in solution any product not del- 
eterious; yet, strictly speaking, the 
only water that can be said to be 
chemically pure is distilled water. 


Still; in the various easy ons acts 
providing for pure water 4 has 
never been contemplated that vee 


lutely chemically pure, distilled water 
was to be procured.” Peo. v. Henry 
J. Heinz Co., 90 App. Div. 408, 411, 412, 
86 NYS 141. 


75. Peo. v. Henry J. Heinz Co., su- 
pra. s 
[a] “Chemically pure’ means ab- 


solutely pure. Matheson vy. Campbell, 
69 Fed. 597, 608. 

- 76. State v. Birmingham Water 
Works Co., 185 Ala. 388, 398, 413, 64 
S 23, AnnCasi916B 166. 

77. Gillespie v. State, 194-Ind. 154, 
142 NE 220, 222. 

78. Meridian Waterworks vy. Mer- 
idian, 85 Miss. 515, 37 S 927, 928 (not 
meaning perfectly pure, but reason- 
ably pure). 

79. Maloney v. Maddover, 77 Misc. 
340, 341, 186 NYS 498. 

[a] ‘As applied to anthracite ‘coal, 
‘pure’ means “separate from all 
heterogeneous or extraneous matter,” 
and is not synonymous with ‘‘true”’ 
or “hard.” Maloney v. Maddover, 77 
Misc. 340, 341, 186 NYS 498. 

[b] If ‘free burning anthracite” 
will meet the government test for an- 
thracite, a notice for bids for furnish- 
ing a city’s school board “pure” an- 
thracite coal, that ‘will meet the gov- 
ernment test” for anthracite coal, is 
sufficiently definite, without stating 
that ‘free burning anthracite” will be 
received. Maloney v. Maddover, 77 
Misc. 340, 1836 NYS 498, 500. 

80. Peo. v. Henry J. Heinz Co., 90 
App. Div. 408, 86 NYS 141, 148. 

la] In Agricultural Law, penaliz- 
ing the. manufacturer of vinegar 
which is not made from pure apple 
juice, the word ‘‘pure’”’ means not only 
free from any foreign substance, but 
free from any defiling or objectionable 


poses and objects;°? a charity that is completely and 
-92 


whatever is gratuitously done or 


mixture. Peo. v. Henry J. Heinz Co., 
90 App. Div. 408, 86 NYS 141, 143. 

81. Campbell v. Knight, 92 Fla. 
246, 109 S577, 579. 


82. Heath, etc., Co. v. Worst, 
au BiyS esas soos 98 set 114, 52 L. ed. 
83. Matheson v. Campbell, 69 Fed. 
597, 608 (equivalent to “ordinarily 
pure’). 

[a] “‘Technically pure’ means 


pure in the ordinary acceptation of 
the terms of the art. ‘Chemically 
pure’ means absolutely pure.” Mathe- 
son vy. Campbell, 69 Fed. 597, 608. 

84 See Accident §§ 5-7. 

85. See Adulteration §§ 2-15, 19- 
21; Commerce §§ 30, 108; Constitu- 
tional Law §§ sicher fet, 900, 1070, 1079— 
1081; Food §§ 3 

86. See Pure Bee 

87. Green v. Fidelity Trust Co., 134 
Ky. 311, 120 SW 283, 286, 20 AnnCas 
861; Episcopal Academy vy. Philadel- 
phia, 150 Pa. 565,°573, 25 A'-55 [quot 
Kentucky Female Orphan School v. 
Louisville, 100 Ky. 470, 478, 36 SW 
921, 40 LRA 119; Widows’ and Or- 
phans’ Home O. F. v. Com., 103 SW 
354, 356, 31 KyL 775, 16 LRANS 829]; 
Memphis Chamber of Commerce Vv. 
Memphis, 144 Tenn. 291, 232 SW 73, 
74; Cumberland Lodge No. 8 F. & A. 
M. v. Nashville, 127 Tenn. 248, 154 
SW 1141, 1145; Methodist Episcopal 
Church South v. Hinton, 92 Tenn. 188, 
191, 21 SW 321: 

88. Watterson v. Halliday, 77 Oh. 
St. 150, 82 NE 962, 968, 11 AnnCas 
1096; Memphis Chamber of Commerce 
v. Memphis, 144 Tenn. 291, 232 SW 
3G Methodist Episcopal Church 
South v. Hinton, 92 Tenn. 188, 191, 
21 SW 321 [quot Cumberland Lodge 
No. 8 F. & A. M. v. Nashville, 127 
Tenn. 248, 154 SW 1141, 1145]. 

89. Watterson v. Halliday, 77 Oh. 
St. 150, 82 NE 962, 968, 11 AnnCas 
1096; Donohugh’s App., 86 Pa. 306, 314 
[quot White v. Smith, 189 Pa. 222, 228, 
42 A 125, 126, 43 LRA 498] (constru- 
ing the word as used in the phrase 
“purely publie charity’’). 

90. Generally see Charities §§ 5 

Taxation of see Constitutional Law 
§ 883; Taxation [37 Cyc 926-934]. 

91. Watterson v. Halliday, 77 Oh. 
St. 150, 87 NE 962, 968, 11 AnnCas 1096 
[quot Seott v. All Saints Hospital, 
ae Civ. A.) 203 SW 146, 148 [cit 

. J.)). 


Sigs Donohugh’s App., 86 Pa. 306, 
314 [cit Northampton County vy. La- 
fayette College, 128 Pa. 132, 147, 18 
A 516]. To same effect Merrick Lodge 
No. 31 1. O. O. F. v. Lexington, 175 Ky. 
275, 279, 194 SW 92. 

[a] “Purely” describes quality of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 
sie 


given in relief of the public burdens, or for the ad- 
The term has been 
held to extend to private charitable institutions which’ 
were not administered for any individual gain.®* 
“Purely accidental,”®> “purely ac- 
cidental means,”®® “purely charitable use,” “purely 
money demand,”®® “purely personal effects.’”’®® 


vancement of the public good.?# 


Other phrases: 


PURE PLEA.' 


PURGATORY. A state of suffering after this 
life, in which those souls are for a time detained who 
depart this life after their deadly sins have been 
remitted as to the stain and guilt, and as to the ever- 
lasting pain that was due to them; but who have on 
account of those sins still some debt of temporal pun- 
ishment to pay; as also those soll which leave this 


world guilty only of venial sins.? 
PURGE.* 


- charity rather than the means by 
which it is administered, and means 
that it should be wholly ‘altruistic in 
the end to be attained, and that no 
private or selfish interest should be 
fostered under the guise of charity, 
but it was never meant that, because 
a charity was limited by its terms to 
objects belonging to a certain sect, or 
fraternal order, or color, or class, it 
was a private, and not a public, char- 
ity. Odd Fellows Widows’, etc., Home 
v. Corm., 126 Ky. 386, 103 Sw 354, 358, 
3k KyL "775, 16 LRANS 829 [quot Wid. 
ows’, etc., Fund v. Blount, 222 Ky. 717, 
2SwW (24) 394° 395; Green v. Fidelity 
Trust Co., 134 Key. VS a0 USIWae 28.3; 
286, 20 AnnCas 861; Houston vy. Scott- 
ish Rite Benev. Assoc., Tex: LOM, 
230 SW 978, 981]. 

93. Episcopal Academy v. Phila- 
delphia, 150 Pa. 565, 25 A 55, 56 [quot 
Sage v. Com., 196 Ky. 257, 244 SW 


779, 781; Dayton v. Speers Hospital. 
165 Ky. 61, 176 SW 361, 363, LRA 
1917B 779, AnnCas1917B 275; Odd 


Fellows Widows’, etc., Home v. Com., 
126 Ky. 386, 390, 103 SW 354, 31 KyL 
775, 16 LRANS 829]. 

[a] Similar definitions.—(1) ‘‘Char- 
ityed: indiscriminately dispensed 
to some portion or group of the pub- 
lic, without profit or gain to the do- 
nor.” San Antonio v. Santa Rosa In- 
firmary, (Tex. Civ. A.) 249 SW 498, 
503, 34 ALR 644. (2) ‘One which dis- 
charges, in whole or in part, a duty 
which the Commonwealth owes to its 
indigent and helpless citizens.’ Com. 
v. Thomas, 119 Ky. 208, 212, 883 SW 
572, 26 KyL 1128, 6 LRANS 320 [quot 
Odd Fellows Widows’, ete., Home v. 
Com., 126 Ky. 386, 392, 103 SW 354, 31 
KyL 775, 16 LRANS 829]. 

{b] Statutory definition held un- 
constitutional.—‘‘An institution of 
purely public charity is one which dis- 
penses its aid to its members and oth- 
ers. without regard to poverty 
or riches of the recipient, also when 
the funds, property and assets of such 
institution are placed and bound by 
its laws to relieve, aid and administer 
in any way to the relief of its mem- 
bers when in want, sickness and dis- 
tress, and provides homes for its help- 
less and dependent members and to 
educate and maintain the orphans of 
its deceased members or other per- 
sons.” Rev. St. (1911) art 7507 § 6 
[quot Houston vy. Scottish Rite Benev. 
Assoc., (Civ. A.) 233 SW 551 (rev 111 
Tex, -191, 230 SW 978)]. 

[c] For exhaustive discussion of 
the conflicting definitions and their 
application see San Antonio v. Santa 
Rosa Infirmary, (Tex. Civ. A.) 249 SW 
498; Houston v. Scottish Rite Benev. 
(Tex. Civ. Ai) 233 SW 551 
Cyc]. 

Illustrations of purely public 
charity.—(1) A corporation, whose 
sole object is to provide a suitable 
home for the destitute widows and 
orphans of deceased members of a 
certain secret society of the state, is 
an “institution of purely public char- 


To cleanse; to clear; to clear or re- 


PURELY—PURPORT 


PURIFYING. 


PURITY.’ 
pure.§ 


PURPORT.?*? 


ity,” within the meaning of Const. § 
170. Odd Fellows Widows’, etc., 
Home, vy. Com., 126 Ky. 386, 103 SW 
354, 356, 31 KyL 775, 16 LRANS 829 
[quot Widows’, etc., Fund v. Blount, 
222 Ky. 717, 2:;SW (2d) 394]. (2) An 
infirmary, although chiefly self-sus- 
taining through its own activities, is 
a purely public charity. San Antonio 
v. Santa Rosa Infirmary, (Tex.) 259 
SW 926 [rev (Civ. A.) 249 SW 498]. 
(3) That the benefits of a home for 
the support of widows and orphans 
are confined to those of members of a 
particular secret society does not de- 
prive it of the character of a ‘‘purely 
public charity,’’ within the meaning 
of a constitutional tax exemption. 
Kansas Masonic Home v. Sedgwick 
County, 81 Kan. 859, 106 P 1082, 1085, 
26 LRANS 702. 

[e] What not purely public char- 
ity.—(1) Fraternal beneficiary or mu- 
tual benefit or protective associations, 
Elks Benev. Assoc. v. Wintersmith, 
204 Ky. 20, 263 SW 670; Merrick 
Lodge No. 31 I. O. O. F. v. Lexington, 
175 Ky. 275, 194 SW 92; Houston v. 
Scottish Rite Benev. Assoc., 111 Tex. 
191, 280 SW 978; Concho Camp No. 66 
Ww. O. W. v. San Angelo, (Tex. Civ. A.) 
231 SW 1106. (2) Funds of a ceme- 
tery company derived from the sale 
of lots. Com. v. Lexington Cemetery 
Co., 114 Ky. 165, 70 SW ‘280, 281, 24 
KyL 924. (3) A trust fund devoted 
to the propagation of the principles 
of primitive christianity, as taneit 
by the christian church. Com. -v. 
Thomas. 119 Ky. 208, 883 SW 572, 26 
KyL 1128, 6 LRANS 320 

94. Methodist Episconal Church 
Home Missions, etc., v. Philadelphia, 
265 Pa. 405, 109 A 664, 665; Dono- 
hugh’s App.. 86 Pa. 306, 318. 

95. Schliffer v. Toronto Transp. 
Commn., 22 OntWN 622, 624. 

96. McCullough v. Liberty L. Ins. 
Co., 125 Kan. 324, 264 P 65, 67, 57 ALR 


963. 

St. Louis Lodge, No. 9 B. P. O. 
BE. v. Koeln, 262 Mo. 444, 171 SW 329, 
330, LRAI915C 694, AnnCas1916E 784. 

98. Gowanlock v. Mans, 9 Ont. Pr. 
270, 271; Kavanagh v. Kingston, 39 
Wira@i@Q2 (Ont.) 415, 418; Cole v. 
Montreal Bank, 39 U. C. Q. B. (Ont.) 
54, 67, 77; Hamilton Bank v. Western 
Assur: Co:,'38°U. ©. Q@: B. (Ont.) Se 
613; Soules.v. Soules, 35 U. C. Q. 
(Ont.) 334, 342; Kelly v. Isolated 
Risk, ete., R. Ins. CofeZOewaneeucy 
(Ont.) 299, 302. 

99. Matter of Gardner, 
Div: 130,217 NYS 865, 867. 

1. See Pure ante. 

2. Catholic Belief (Lambert Am. 
ed) p 196 [quot Harrison v. Brophy, 
59 Kan. 1, 3, 4, 51 P 883, 40 LRA 721] 
(adding: “In Purgatory these souls 
are purified and rendered fit to enter 
into Heaven, where nothing defiled en- 
ters’’). 

[a] Relief of souls in purgatory 
by human aid see Catholic Belief 
(Lambert Am. ed) p 196 [quot Harri- 
son vy. Brophy, 59 Kan. 1, 3, 4, 51 P 


218 App. 


[51 C.J.] 101 


lieve from some imputation. 

PURGERY. A room in which hogsheads full of 
sugar are placed in a standing or upright position for 
the purpose of being drained.® 


With reference to distilled spirits, 


the removal, chemical change, or modification of ob- 
jectionable soluble matter, held in solution in the 
distilled spirits.°® 

The condition or quality of being 


PURLIN. In the construction industry, an iron 
beam extending from truss: to truss.® 

PURLOIN. To commit larceny; to steal.}° 

PUROLINE. A burning fluid extensively used in 
illuminating sugar houses and rice mills with safety; 
a gas generating fluid; 
-{§ 1] A. As a Noun. 


a product of petroleum. 
Design or 


883, 40 LRA 721]. 

3. To purge: 
Contract or obligation of usury see 
Gee [39 Cye 1002-1006]. 


Contempt see Contempt §§ 61, 144, 


Guilt by restoring stolen’ property 
see Larceny §§ 594, 595. 

Transaction of fraud see Fraudulent 

Conveyances § 107. 

4.) Burrill yD: 

[a] “A contempt is said to he 
purged, when the party relieves him- 
self from the charge.” Burrill L. D.. 
Contempt purged by disavowal of in- 
ae As to commit it see Contempt §-. 

[b] Disseizin may be purged by 
entry. Fox v. Widgery, 4 Me. 214, 218. 

[ec] “Purging a tort is like the 
ratification of a wrongful act by a 
person who has power of himself to 
lawfully do the act. . The purg- 
ing of the tort may take place after 
commencement of the action.” Black 
L. D 


5. f Meyer v. Queen Ins. Co., 41 La, 
. 1000, 1004, 6 S 899. 
Mayes vy. Jones, 270 Fed. 121, 


iS See Pure ante. 

Century D.; Macy v. Browne, 
a18° Fed. 456, 458 (any adulterant, 
however cleanly or innocuous per se, 
would detract from the purity of tea). 

[a] In construing statute for bot- 
tling whisky in bond, it was said: 
“The act forbids ‘any min- 
gling of different products, or of the 
same products of different distilling 
seasons, or the addition or subtrac- 
tion of any substance or material, or 
the application of any method or 
process to alter or change in any'way 
the original condition or character of 
the product except as herein author- 
ized’ . . . whiskey is to be deemed 
pure for bottling purposes if it is 
free from the faults referred to in the 
statute.” Gaines v. Turner-Looker 
Co., 204 Fed. 553, 557, 123 CCA 79. 

9. Steel, etc., Contracting Co. v. 
Reilly, 210 Fed. 487, 438, 127 CCA 169. 

10. McCann v. U. S., 2 Wyo. 274. 
See also Larceny 386 C: J. vate 
Stealing [36 Cyc 1258]; Theft [38 
Cyc 272]. 

11. Socola v. Chess-Carley Co., 39 
La. Ann. 344, 349, 1 S 824 (comparing 
the fluid with gasoline). 

12. Setting out purport of: 
Counterfeit see Counterfeiting § 52. 
Defamatory words see Libel and 

Slander §8§ 334-337. 

Tngeument forged see Forgery §§ 83, 


Statute in indictment or information 
see Indictments and Informations 
§$ 257, 258 

Written instrument see Pleading § 73. 

Written or printed matter in indict- 
ment or information see False Pre- 
tenses § 57; Indietments and In- 
formations §§ 278-280; Libel and 
Slander § 673. 


102. [51 C.J.] 


tendency;1* meaning; import;1* substantial mean- 
of an instrument, the 
apparent and not the legal import;17 the meaning of 
a written instrument according to its face;1§ 
substance as it appears on the face of the instru- 
ment;'® what appears on the face of the instrument 


ing; substance;!° tenor;!® 


itself,?° 
[§ 2] B. Asa Verb. To have 


13. State v. Sherwood, 90 Iowa 550, 
553, 58 NW 911, 48 AmSR 461 [quot 
State v.. Burling, 102 Iowa 681, 684, 
72. NW 295] (construing the verb, as 
used in an indictment for forgery but 
defining the noun). 

14. Black IL. D.; State v. Sherwood, 
90 Iowa 550, 553, 58 NW 911, 48 AmSR 
461 [quot State v. Burling, 102 Iowa 


681, 684, 72 NW 295]. 

15. Black L. D.; Com. v. Wright, 
1 Cush. (Mass.) 46, 65. 

16. Century D. 

[a] “Tenor” distinguished.—(1) 


“Tenor imports an exact copy 
whereas the word purport means only 
the substance . of the instru- 
ment.” 2% Gabbett Cr. L. p 201 [quot 
Com. v. Wright, 1 Cush. (Mass.) 46, 
65]. To same effect Teague v. State, 
86 Ark. 126, 110 SW 224, 225; 3 Chit- 
ty Cr. L. p 1040 [quot State v. Fenly, 
18 Mo. 445, 454]; 1 Chitty Cr. L. p 
235 [quot State v. Atkins, 5 Blackf. 
(Ind.) 458]. (2). “The. tenor:..of an 
instrument is an exact copy of the 
instrument. BS purport of 
the instrument : . the 
legal effect of the inaideene » ‘State 
v. Collins, 297 Mo. 257, 266, 248 Sw 
599) [cit Cyc]. 

[b] Use of identical words not es- 
sential. ‘The purport of a message 
or communication may be, and indeed 
generally is, stated, without the use 
of the identical words in which it is 
conceived.” Com. v. Wright, 1 Cush. 
(Mass.) 46, 65. 

Forgery see Forgery §§ 82, 83. 

17. McCraney v. Glos, 222 Ill. 628, 
78 NE 921, 923; Lacy v. State, 32 Okl. 
Cr. .161,.242 P 296, 297; -Gibbons Vv. 
State, 36 Tex. Cr. 469, 470, 37 SW 861. 
But see State v. Collins, 297 Mo. 257, 
266, 248 SW 599 [cit Cyc] (where it 
was said: The purport of the in- 
strument, as the term is construed, is 
the legal effect of the instrument’). 
See also Forgery §§ 81-85. 


aks} MaEyohiaie Gore Abe VAN Sy erwa tay tye 
SH 827, 329. 
[a] “The legal effect of the instru- 


ment.’—State v. Collins, 297 Mo. 257, 
266, 248 SW 599 [cit State v. Douglas, 
(Mo.) 278 SW 1016, 1022 (cit Cyc) ]. 

{b] “Purport and effect.’’—Teague 
v. State, 86 Ark. 126, 129, 110 SW 224. 
PLon LBiack Dy fertvlacyiiv., State, 
SonOka Cre 91616242. PP. 296, 297 . (eit 
Cyie) 5) taiChitty: ‘Cr., dus.p..235. [quot 
State v. Atkins, 5 Blackf. (Ind.) 458]. 
To same effect State v. Fenly, 18 Mo. 
445, 454; State v. Ward, 9 N. C. 443, 
447; Rex v. Gilchrist, 2 Leach C. C. 
657, 661, 168 Reprint 430 [quot State 
v. Page, 19 Mo. 213, 217]. 

[a] Similar definitions.—(1) ‘“‘No 
more than the substance of the in- 
strument which appears to every eye 
that can read.” State v. Fenly, 18 Mo. 


445, 454. See State v. Ward, 9 N. C. 
443, 447. (2) “The substance or gen- 
eral import of the instrument.” 2 


Gahbett Cr. L. p 201 [quot Com.''v. 
Wright, 1 Cush. (Mass.) 46, 66]. (3) 
“What would be the ordinary con- 
struction of a document, or any part 
of it, according to the customary 
mode of using language.” Reg. v. 
Hamilton, 12 Man. 354, 365, 2.CancCr 
Cas 390. 

20. 2 Russell Crimes p 345 
State v. Page, 19 Mo. 213, 217; 
v. Attwood, 20 Ont. 574, 578]; 
Horne vy. State, 5 Ark. 349, 353; 


[quot 
Reg. 
Van 
Gib- 


the appearance or 
convey the impression of being, meaning, or signify- 
ing some particular thing; to import; 


PURPORT—PURPOSE 


the 


VINOS\ 7 oe 


PURPOSE.*° 


to mean or 


bons v. State, 36 Tex. Cr. 469, 470, 37 
SW 861; Rex v. Jones, 1 Dougl. 300, 
302,99 Reprint .194 5 iquot sus Ss ive 
Turner, (Pet. (USS) 132,036)" Sake 
ed 633]. See McCraney v. Glos, 222 
Ill. 628, 78 NE 921, 923 (giving this 
definition to the word “purporting”’’). 

21. Webster New Int. D. [quot 
State v. W. S. Buck Mercantile Co., 
38 Wyo. 47, 264 P 1023, 1030, 57 ALR 
675]. See Reg. v. Attwood, 20 Ont. 


574, 579 (comparing ‘‘purport’’ and 
“purporting”? with ‘resemble’ ‘‘ap- 
parently intended to resemble,’ in 


construing a counterfeiting statute). 


5 22. State v. Harris, 27 N. C. 287, 
Siz 

[a] “Purporting” has been used to 
mean: (1) “Appearing on the face 


of the instrument.” 
Reserve Ins. Corp., 
1156, 298 SW 103. 
State v. Harris, 27 N. C. 287, 294. 
“Intending to show, signify, mean, 
imply.” Webster New Int. D. [quot 
Deskin v. U. S. Reserve Ins. Corp., su- 
pra]. . (8) “Professing on its face.’ 
State v. Brown, 4 R. I. 528, 534, 70 
AmD 168. (4) In a statute provid- 
ing that the printed statute books of 
the United States and of the several 
states and territories purporting to be 
printed under the authority of tHe 
United States, any state, or territory, 
shall be evidence in the state courts, 
the word “purporting” means what 
appears on the face of the instru- 
ment, that is, the apparent, and not 
the legal, import. McCraney v. Glos, 
22:2 V1. 628; 78 INE) 9215 923% 9 iG) it 
has also been held that laws of an- 
other state which were compiled and 
printed by a private individual, but 
were authorized by a statute of that 
state which declared them to be com- 
petent evidence of the several acts 
and resolutions therein contained, 
purported to be published under the 
authority of that state. Hollister v. 
McCord, 111 Wis. 538, 87 NW. 475. 
See Falls v. U. S. Savings Loan, etce., 
Co., 97 Ala. 417, 13 S 25, 38 AmSR 194, 
24 LRA 174; Merrifield v. Robbins, 8 
Gray (Mass.) 150. (6) In a statute 
prohibiting ‘notes, bills, checks and 
tickets, ‘purporting’ that money will 
be paid to the receiver, bearer and 
holder thereof,’ and in an indictment 
thereunder, ‘“‘purporting’’ is a word 
of technical meaning. State v. Page, 
19 Mo. 213, 216. (7) But it has been 
held that, in a statute making it in- 
dictable to pass a counterfeit bank- 
note “purporting to be a bill or note 
issued by order of the president and 
directors of any bank,’ the word was 
not used in its strict technical sense, 
as meaning that these words should 
appear on the face of the counterfeit 
bill or note, but in its popular signifi- 
eation, to denote a bill or note pre- 
sumed to have been issued by the or- 
der of the president and directors of 


2 Dil NOW AR eT Sik, 
To same effect 


(2) 


the bank. State v. Harris, 27 N. C. 
287, 294. 

23. Webster D. [quot Wapella v. 
Davis, 39 Ill. A. 592, 594]. See State 


v. Burling, 102 Iowa 681, 72 NW 295, 
296; State v. Sherwood, 90 Iowa 550, 
58 NW 911, 913; Deskin\v. U. S. Re- 
serve Ins. Corp., 221 Mo. A. 1151, 298 
SW 103, 106., 

[a] Where instrument is to be set 
forth, the description that it purports 
a particular fact necessarily means 


seem to mean or intend;?! to import; 
to intend to show; to intend; tc mean; to signify.?* 

Phrases: “Purported relinquishment,”?* “purport- 
ing to be signed,”?° “purporting to contain wool, 
“purporting to operate as an immediate gift inter 
purports to be signed.”?* 

[§ 3] C. As an Adjective. 
is used as an adjective.”® 


Deskin v. U. S.| 


to imply ;?7 


] 926 


Sometimes the word 


This word is derived from the Lat- 


in “propositum,”?! and has been defined as meaning 


that what is stated as the purport of 
the instrument appears on the face of 
the instrument itself. Rex v. Read- 
ing, Leach C. C. 590, 592, 168 Reprint 
te [quot State v. Page, 19 Mo. 213, 

oni 

24. erate v. Pope, 43 S. D. 313, 178 
NW 949, 950. 

25. Wiliams v. Silver Peak Mines, 
td. 2 VAustrs Ca Reet Osos 

26. State v. W. S. Buck Mercantile 
Co., 38 Wyo. 47, 264 P 1023, 103057057 
ALR 675. 


27. Rex v. Ballarat Truste's, ete., 
Co,, Litas 27 AD Str. Ge lin ceva GOD. 
28. Reg. v. Hamilton, 12 Man. 354, 


365, 371, 2 CanCrCas 390. 

[al] Deposition “purports to be 
signed by the justice’ before whom it 
“purports to be’ taken’’ within Cr. 
Code § 687, declaring a deposition so 
purporting admissible in evidence 
when it appears upon the face of the 
whole deposition that it was taken 
before and signed by a certain jus- 
tice. But merely attaching to a 
former deposition a new one signed 
by the same magistrate and witness, 
but not in terms connected with the 
former one, nor showing that the 
magistrate signing it was the one be- 
fore whom the latter was taken, does 
not cause it to purport to be so signed. 
Reg. v. Hamilton, 12 Man. 354, 371, 2 
CanCrCas 390. 


29. See cases infra this note. 

fa] “Alleged and purported.”’— 
Spencer v. Santoki Jiro, 3 Hawaii Fed. 
565, 567. : 

[ob] “Purport clause.”—‘“In the 
ordinary form of the indictment [for 
forgery ] the recitation of 


the tenor of. the instrument is pre- 
ceded by its mention as ‘purporting’ 
to be a bond or whatever 
else it appears on its face to be. This 
is termed the purport clause.’ 2 
Bishop’ Cr. Proc. (3d ed) §/413\ ffoll 
Myers v. State, 101 Ind. 379; 381]. 
{c] “So-called and purported” has 
been held not to support a construc- 
tion of meaning “pretended.” Spencer 
v. Santoki Jiro, 3 Hawaii Fed. 565, 


567. 

30. See also Design 18 C. J. p 970 
note 74; Intent 33 C. J. p 168 notes 
70-77; Intention 33 C. J. p 169 notes 
31-36; Object 46 C. J. p 845 notes 22- 


32% Purposely post. 
Purpose or purposes: 

Charitable see Charities §§ 18—45. 

Corporate see Corporations §§ 118-= 
121, 134-137, 380, 925-927, 1286, 
9121— 2123, 2375-2388, 2485-2488, 
2809. 

For which school property used see 
Schools and School Districts [35 
Cye 942; 943]. 

Municipal see Municipal Corporations 
§§ 2089-2096, 4031-4046, 4075-4078, 

Pes als —4158, 4284, 4285. 


School meeting see Schools and 
School Districts [85 Cyc 872]. 

School tax see Schools and School 
Districts [35 Cye 1001]. 

ee see Trusts [39) “Cye (37—41) 


Voyage see Marine Insurance § 250 
text and note 93. 
Public see Hminent Domain §8§ 34-74; 
Public § 67 
Sanitary see Health § 4 note 21 [a]. 
31. Webster D. [cit Loftin v. Wat- 
son, 32 Ark. 414, 420]. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


that which a person sets before himself as an object 
to be reached or accomplished ; ;°* the end or aim to 
which the view a directed in any plan, measure, or 


exertion;°° aim; consequence ;°° design;*°  ef- 
fect;?7 end;38 dees ;°® intention ;*° object: ca) | shor themspurpose, > 
plane lai the plural, the word 1s sometimes of the | purpose, 


same sense as the word “uses.’’43 


Phrases: : 


The word “pur- 
pose” may be employed in contradistinction to “ac- 
cident,”*+ or “mischanee,”*® or “motive.’”’4¢ 

“Advertising purposes,’’** “benevolent 


PURPOSE \ 


commerce,” ®* 


purposes,”** “charitable purposes,”!®? “for all pur- 


32. Loftin v. Watson, supra; Ex p. 
McCoy, 10 Cal. A. 116, 101 P 419, 425; 
Homewood v. Wilmington, 10 Del. 123, 
127;, State v. Patch, 64 Mont. 565, 210 
18) 748, te Ob 

[a] Similar definitions.—(1) 
“Something placed before the mina 
as an aim or desideratum.” Sawter v. 
mphoenthal,. 81: IN. J, Le 197; ¥8 0: LAS 101 
[quot State v. Erickson, 44 S. D. 63, 
68,.182 NW 315, 316, 13 ALR 1189]. 
(2) “That which one sets before him- 


self as an object to be attained.” 
Webster New Int. D. [quot State v. 
Erickson, supra]. To same effect 


Sawter v. Shoenthal, 83 N. J. L. 499, 
83 A 1004; Fairport Union Free School 
Bd. of Education v. Fonda, 77 N. Y. 
350, 360. (3) “That which one sets 
before himself as the end, aim, effect 
or result to be kept in view or object 
to be attained.” Kessler v. Indian- 
apolis, 199 Ind. 420, 426, 157 NE 547, 


53 ALR 1. 2 

33. Ex p. McCoy, 10 Cal. A. 116, 
101 P 419, 425; Homewood v. Wilm- 
IACONO Dele 29 el 278 (State: wv. 
Erickson, 44 S. D. 63, 182 NW 315, 
316, 13 ALR 1189. See Loftin v. Wat- 
son, 32 Ark. 414, 420 (where Webster’s 
Dictionary is quoted as giving a defi- 
nition the same except that it con- 
cludes ‘‘manner, or-execution; end, or, 
the view itself; design; intention’’). 

[a] In statute requiring mortgage 
to express purpose for which it is 
given, ‘“‘purpose’”’ means the effect 
which the instrument is intended to 
have upon the rights of the contract- 
ing parties and the status of the sub- 
ject matter, and is not the “‘considera- 


tion.” Ford v. Burks, 37 Ark. 91, 94. 
34. Webster New Int. D.; Ander- 
son v. Hooks, 9 Ala. 704; State v. 


Patch, 64 Mont. 565, 210 P 748, 750; 
Sawter v. Shoenthal, 83 N. J. L. 499, 
83 A 1004. 

35. Homewood vy. Wilmington, 10 
Dek. 123, 127. 


36. Webster New Int. D.; Ander- 
son v. Hooks, 9 Ala. 704; Loftin v. 
Watson, 32 Ark. 414, 420; Home- 


wood v. Wilmington, 10 Del. 123, (127; 
Roush v. Patton, 30 Oh. A. 328, 165 
NEE 363,365; State v. Erickson, 44 
See De 6s, 1 LS 2nNWiolb, oLo6, Le AR 


1189. 

37. Homewood v. Wilmington, 10 
Del. 123, .127. See Ford v. Burks, 37 
Ark. 91, 94 (the effect intended upon 
the rights of the parties to a mort- 
gage); Sawter v. Shoenthal, 83 N. J. 
L. 499, 83 A 1004 (the result or effect 
intended or sought). 

38. Webster New Int. D.; Loftin 
v. Watson, 32 Ark. 414, 420; Home- 
wood v. Wilmington, 10 Del. 123, 127; 
State v. Patch, 64 Mont. 565, 210 P 748, 
750; Sawter v. Shoenthal, 83 N. J. L. 
499, 83 A 1004; Fairport Union Free 
School Bd. of Education v. Fonda, 77 
N. Y. 350, 360. 

[a] It is end rather than means 
’ thereto.—Fairport Union Free School 
Bd. of Education v. Fonda, 77 N. Y. 
350, 360. 

[b] Distinguished from existing 
fact.—The word “purposes,” as used 
in a statute creating a state bureau of 
agriculture, has been held to indicate 
something to be accomplished rather 
than an existing fact. State v. Eg- 
gers, 35 Nev. 250, 128 P 986, 988. 

39. Carey v. 0p S., 265 Fed. 515, 
516; Peo. v. Tate, 316 “ui, 52, 146 NE 
487, 489; Milan First Nat. Bank v. 


Kibble, 221 Mo. A. 311, 273 SW 148, 
151... See Intent 33.Cy J. p 168 text 
and note 77. 

[a] In instruction (1) in an at- 
tachment suit, the use of “purpose” 
instead of the word “intent” has been 
held not to constitute reversible error. 
Milan First Nat. Bank v. Kibble, 221 
Mo. A. 311, 273 Sw 148, 151. .(2)) Ob-= 
jection that the word ‘“‘purpose” was 


used instead of “intent’’ in defining 
burglary owas ‘held  hypercritical. 
Ee es ee v. State, (Tex. Cr.) 45 SW 

40. Webster D. [quot Loftin Vv. 
Watson, 32 Ark. 414, 420]; Anderson 
v. Hooks, 9 Ala. 704; Homewood v. 
Wilmington, 10 Del. 123, 127; State 


v. Patch, 64 Mont. 565, 210 P 748, SOS 
State v. Erickson, 44S. D: 63, 182 
SW 315, 316, 183 ALR 1189. 

41. State v. Patch, 64 Mont. 565, 
210 P 748, 750; Sawter v. Shoenthal, 
SG INGla bs 499, 83 A 1004 [rev 81 
Neds En 1975180 A 101, on the distinc- 
tion there made between “object” and 
“purpose” in construing a constitu- 
tional provision, requiring the object 
of an act to be stated in its title]. 

[a] “Object” distinguished.—Saw- 
ter v. Shoenthal, 81 N. J. L. 197, 80 A 
101 [rev 83 N. J. L. 499, 838 A 1004; 
Ottawa Y. M. C. A. v. Ottawa, 20 Ont. 
L. 567, 571, 15 OntWR 666 (holding 
“object” not synonymous). 

42. Webster New Int. D.; State v. 
Patch, 64 Mont. 565, 210 P 748, 750. 

43. Fairport Union Free School Bd. 
of Education v. Fonda, 77 N. Y. 350, 
360; In re Sutton, [1901] 2 Ch. 640, 
644; James v. Allen, 3 Meriv. 17, 19, 
36 Reprint 7. 


44, Fahnestock v. State, 23 Ind. 
231, 262. 

45. Fahnestock v. State, 23 Ind. 
231, 2. 

46. Ex p. McCoy, 10 Cal. A. 116, 


101 P 419, 425; Kessler v. Indianapo- 
lis, 199 Ind. 420, 157 NE 547, 549, 53 
ALR 1. 

47. See Advertising 2 C. J. p 294. 

48. James v. Allen, 3 Meriv. 17, 19, 
86 Reprint 7. 

fa] “Benevolent purposes,” al- 
thoug’h a broader term than ‘‘charita- 
ble purposes,” must be confined to the 
latter in the construction of a will; 
otherwise a trust for such purposes 
would be too vague to execute. James 
v. Allen, 3 Meriv. 17, 19, 36 Reprint 7. 


49. In re Sutton, [1901] 2 Ch. 640, 
644, 
50. Rucker v. Allnutt, 15 Hast 278, 


284, 104 Reprint 849. 

[a] Ina policy of maritime insur- 
ance, authorizing a ship to touch and 
stay at any ports for all purposes 
whatsoever, the phrase would be lim- 
ited in meaning to the purposes of the 
voyage if they were previously ascer- 
tained; where they are not, and the 
adventure includes obtaining infor- 
mation in the Baltic as to ports of 
discharge along its shores in an un- 
settled state due to war, it includes 
staying in Baltic ports to obtain such 
information and is not limited by the 
subsequent clause permitting the ship 
to wait “off” such ports for informa- 
tion. Rucker v. Allnutt, 15 East 278, 
284, 285, 104 Reprint 849. 

Slee hxe pweMicCoy,) 10 Cali As 116; 
101 P 419, 425. 

52. Peo. v. Tate, 316 Ill. 52, 146 NE 
487 (possessing liquor ‘‘for the pur- 
pose of sale’ held equivalent to ‘‘with 


being examined,”®° 
of the employer’ s trade or business,”®? “purposes of 
“purposes of husbandry or ordinary 
use of occupant,”’%4 


[51 C.J.] 103 


poses whatever,”>° “for the purpose of regulation,”®* 
“for the purpose of sale,”>? “for the purposes of taxa- 
tion,’”’®* “for the purposes of the association,”®* “for 
the purposes of this suit,®°® “of purpose, on purpose, 


“other purposes,”°* “primary 


oe “purpose [of a meeting ],”>° “purpose of 


“purpose of profit,’®+ “purpose 


“nurposes of organization,”°®® 


intent to sell’’). 

53. McClung vy. St. Paul, 14 Rate 
420 (ina statute requiring an assessor 
to perform all the duties required of 
those whose business it is to assess 
property for the purposes of taxation, 
the phrase is not designed to limit his 
duties to such as relate to taxation 
only, but to point out the kind of as- 
sessor referred to, that is, an assessor 
for purposes of taxation). 

54. Ottawa Y. M. C. A. v. Ottawa, 
20 Ont. L. 567, 572, 15 OntWR 666. 

55. York v. Everton, 135 Mo. A. 
607, 116 SW 490, 491. 


56. Homewood v. Wilmington, 10 
Del. 123, 127 (“with previous de- 
sign’’). 

57. See Other 46 C. J. p 1150 text 


and note 387. 

58. See Primary 49 C. J. p 1348 
text and notes 60, 61. 

59. State v. Glaves, 268 Mo. 100, 
105, 106, 186 SW 685. 

[a] Used in broad and general 
sense.—(1) In a statute requiring a 
notice of a special meeting for form- 
ing a consolidated school district to 
state the “purpose” of such meeting, 
the word was held not to require, in 
the notice, more than a statement of 
the general purpose of such meeting. 
State v. Glaves, 268 Mo. 100, 106, 186 
SW 685. (2) In a constitutional pro- 
vision applicable to the calling of a 
special school bond election, the 
word “purpose” is intended to be used 
in the broad and general sense of 
whether or not a certain indebtedness 
should be incurred’ and not that a 
separate vote should be taken on each 
item of contemplated expenditure. 
King v. Independent School Dist. 
Class A No. 37, 46 Ida. 800, 272 P 507. 
(3) In a public utility statute, the 
word “purpose” must be accorded a 
meaning which will allow the public 
utility board to investigate, not only 
the objects of a proposed bond issue, 
but its conditions and the entire en- 
vironment of the issuing company. 
Interstate Tel., etc., Co. v. Public Util- 
ity Comrs., 84 N. J. L. 184, 86 A 363, 


365. 
60. Rosenblatt v. Rosenblatt, 110 
By 27%, 


Mise. 525, 180 NYS 463, 467. 

61. Bear v. Bromley, .18 Q. 
276, 11 EngL&Eq 414, 83 ECL 271, 118 
Reprint 101 (as not including the pur- 
poses of a mutual benefit society, 
which, although individual members 
might gain or lose, would, as a so- 


ciety, have gained nothing when its 
affairs were wound up). 


62. Oliphant v. Hawkinson,- 192 
toe 1259, 188 NW 805, 807, 33 ALR 
1433. 

63. usa Island Steamboat 
Com v.SVise 86 App. Div.-126, 83 
NYS S208 331. 

[a] Public or general commerce 


implied.— Where owners of land abut- 
ting on a navigable stream accept 
grants from the state conveying to 
them land under water, conditioned 
on their erecting docks thereon for 
the purpose of promoting commerce, 
the phrase “purposes of commerce” 
means a public and general com- 
merce. Thousand Island Steamboat 
Co. v. Visger, 86 App. Div. 126, 83 NYS 
325, 331. 

64. Howe v. Shepard, (S. D.) 227 
NW 839, 841. 

65. See Organization 46 C. J. p 1136 
note 83 [a]. 


104 [51 C.J.] 


“purposes of the home,’’®® 


“single purpose,’®® 
purposes.”*? 
PURPOSELY.’? 


predetermination ;*+ 
purpose or design;** 


employed in a particular case.*® 

66. Lacour v. Levy, 49 Tex. Civ. 
A. 163, 108 SW 190, 192. 

“Home” see 29 C. J. p 767. 

67. “Binns~ vi | Vitagraph | ‘Co. * of 
America, 210 N. Y. 51, 103 NE 1108, 
1110, LRA1915C 839, AnnCasi915B 
1024; D’Altomonte v. New York 
Herald Co., 154 App. Div. 453, 139 NYS 
200, 204; Jeffries v. New York Eve- 
ning Journal Pub. Co., 67 Misc. 570, 
124 NYS 780, 781 (all construing Civ. 
Rights L. §§ 50, 51, prohibiting the 
unauthorized use of a person’s picture 
or name for purposes of trade). 

68. Grager v. Hansen, 165 Minn, 
317, 206 NW 440, 441. See also As- 
signments for Benefit of Creditors § 
57; Attachment § 61 et seq; Bank- 
ruptcy § 71; Fraudulent Conveyances 
27 C. J. p 395; Insolvency § 99 et seq. 

69. State v. Patch, 64 Mont. 565, 
210 P 748, 750. 

70. Peo. v. Mooney, 127 Cal. 339, 59 
P 761, 762. 

fa] “fhe words ‘willfully, unlaw- 
fully, feloniously, and maliciously’ 

3 import only that criminal in- 
tent which is a necessary part of 
every felony or other crime, but they 
do not necessarily include the specific 
purpose to destroy the building which 
is an element of the crime of arson.” 
Peo. v. Mooney, 127 Cal. 339, 340, 59 P 


761 [quot Newby v. State, 75 Nebr. 33, 
105 NW 1099, 1100]. 
71. Paisley v. Nelmes, (B. C.) 9 


CanCrCas 4138, 414 (partnership be- 

tween real estate brokers held not 

a partnership for “trading pur- 

poses’’);, Pinkerton v. Ross, 33 U. C. 

Q. B. (Ont.) 508, 515 (partnership be- 

tween publishers of a newspaper held 

partnership for “trading purposes’’). 
72. See Purpose ante. 
‘Purposely: ~ 

As determining degree of: 

panelaus ter see Homicide §§ 113— 
33. 
Murder see Homicide §§ 79-104. 

As equivalent to willfully see Will- 
fully [40 Cyc 941]. 

As implying malice see Malice §§ 1, 
8; Maliciously 38 C.J. pp 354, 355. 
73. Webster D. [quot Whitman v. 

State, 17 Nebr. 224, 226, 22 NW 459]. 
74 Webster New Int. D. [quot 

Diehl v. Green Fire Brick Co., 299 Mo. 

641, 657, 253 SW 984]; Eaton v. State, 

162 Ind. 554, 556, 70 NE 814; Reed v. 

State, 75 Nebr. 509, 516, 106 NW 649; 

Holt v. State, 107 Oh. 307, 140 NE 349, 


350. 

75. Century D. [quot Holt v. State, 
supra]. 

76. Webster New Int. D. [quot 


Diehl v. A. P. Green Fire Brick Co., 
299 Mo. 641, 657, 253 SW 984; Whit- 
man v. State, 17 Nebr. 224, 226, 22 NW 
Eaton v. State, 162 Ind. 554, 

» Reed v. State, 75 
Nebr. 509, 516, 106 NW 649; Pembrook 
v. State, 17 Nebr. ioos 232 NW 956, 
957; State v. Del Bello, ’§ OhS&CP 455; 


State v. Dolan, 17 Wash. 499, 50 P 
472, 473. 

fa] Intention implied.—(1) The 
use of the word “‘purposely,” in defin- 


ing second degree murder, implies the 
existence of an, intention to cause 
death. State v. Rumble, 81 Kan. 16, 
21,105 P 1, 25 LRANS 376 [cit Cyc]. 
(2) And it clearly makes the intent 


“purposes of trade,’”’¢? 
“purpose to hinder, delay, and defraud creditors,’”’*® 
“specific purpose,”?® “trading 


By purpose or design;7° 
signedly;’4 designedly and knowingly;*° intention- 
ally;7° intentionally and designedly;*7 intentional- 
ly or willfully ;** on purpose;7® with intent;°° with 
with premeditation ;°? 
with a will.®4 
context may determine the meaning of the word as 
The word has been 


PURPOSE—PURPRESTURE 


Phrase: 


de- 


with 
However, the 


hes? 
or purpose to kill an essential in- 
gredient of murder in the second de- 
gree. State v. Young, 55 Kan. 349, 
355, 40 P 659. See Homicide § 69. 

77. Fahnestock v. State, 23 Ind. 
231, 262 [cit Eaton v. State, 162 Ind. 
554, 556, 70 NE 814]. 

78. Lang v. State, 84 Ala. 1, 5, 4 
S 193, 5 AmSR 324. 

79. State v. Dolan, 17 Wash. 499, 
OEP a2 ean oe 

GO. Carder v. State, 17 Ind. 307, 
308 

[a] In statute defining murder in 
first degree (i) the word was held to 
mean an act done with the purpose or 
intent of doing that act. State v. 
Lindgrind, 33 Wash. 440, 4438, 74 P 
565. To same effect State v. Straub, 
16 Wash. 111, 121, 47 P 227. (2) “The 
word ‘purposely’ used in the statute, 


predicated intent when used’ in the 
indictment.” Landreth v. State, 
(Ind.) 171 NE 192, 194. 

81. Webster New Int. D. [quot 


Diehl v. A. P. Green Fire Brick Co., 
299 Mo. 641, 657, 2538 SW 984]. 

82. Webster D. [quot Whitman v. 
State, 17 Nebr. 224, 226, 22 NW 459]. 
. 83. Webster New Int. D. [quot 
Diehl v. A. P. Green Fire Brick Co., 
299 Mo. 641, 657, 253 SW 984]. To 
same effect State v. Lindgrind, 33 
Wash. 440, 443, 74 P 565 (with the 
purpose or intent). 

84. Reed v. State, 75 Nebr. 509, 516, 
106 NW 649. 

85. Peterson v. Time Indemn. Cos, 
152 Wis. 562, 566, 140 NW 286 (“ ‘pur- 
posely’ means with, an intelligent, 
though not perhaps wise purpose’’). 

[a] _“Feloniously” was held identi- 
cal in effect when used in an indict- 
ment for assault and battery to de- 
scribe an intended killing. Carder v. 
State, 17 Ind.- 307, 308. 

{b] Implied in ‘“concealed.’’—The 
word “purposely,” in a complaint that 
defendant ‘“‘purposely”’ concealed the 
contents of the application for a life 
insurance policy, adds nothing to the 
charge, “for to conceal means ‘pur- 
posely’ to keep from sight or dis- 
covery.” Gill v. Manhattan L. Ins. 
Co., 1L- Ariz[ 2325, 239) 9502" 89: 

{c] Not in sense of “wantonly” 
or “willfully.”—In an action for in- 
juries to a child due to the negligent 
throwing away of a dynamite cap, an 
instruction using the word “purpose- 
ly” did not submit the case on the 
theory of wanton,’ willful, or inten- 
tional injury. Diehl v. A. P. Green 
Fire Brick Co., 299 Mo. 641, 253 SW 
984, 988. 

[d] Where defense of suicide in 
an action on a life policy was met by 
a claim of insanity, ability to dis- 
tinguish right from wrong was held 
not determinative of insured’s ability 
to act “purposely.’’ Peterson v. Time 
Indemn. Co., 152 Wis. 562, 140 NW 
286 


fe] With “unlawfully” and “fel- 
oniously” the word imports only crim- 
inal intent and not the knowledge 
necessary to the crime of having in 
possession a forged instrument with 
intent to utter, under Cr. Code §.145. 
Newby v. State, 75 Nebr. 33, 36, 105 
NW 1099. 

86. State v. Del Bello, 8 OhS&CP 


distinguished from “accidentally or by mischance,”*® 
and from “accidentally or unwittingly.”87 
“Purposely self-inflicted.’’*® 
PURPRESTURE.*? 
where one encroaches and makes that several to him- 
self which ought to be common to many;°° inclosure 
by a private party of a part of that which belongs 
to and ought to be open and free to the enjoyment 
of the public at large; 
ment and appropriation of the land of another, or 
upon land or waters that should be common or pub- 
an encroachment upon lands, or rights and 


A close or inclosure, that is, 


a clandestine encroach- 


455, 458. 

87. Diehl v. A. P. Green Fire Brick 
Co., 299 Mo. 641, 657, 253 SW 984 (used 
in the sense of ¢ ‘intentionally,” “‘know- 
ingly,” or “consciously’’ as distin- 
guished from “accidentally” or 
wittingly’’). 

88. Twin Peaks Canning Co. v. In- 
dustrial Commn., 57 Utah 589, 196 P 
853, 859, 20 ALR 872. See Accident 
Insurance § 108 et seq. 


“un- 


89. [a] More properly called 
“pourpresture,”’ since it is derived 
from the French ‘“pourprise.’” Coke 


Litt. p 277b [quot Little Rock v. Jeur- 
yens, 133 Ark. 126, 202 SW 45, (47; 
Columbus v. Jaques, 30 Ga. 506, 512 
State v. Kean, 
A 256, 48 LRA 102]; Eden Inj. ec 11 
[quot Revell v. Peo., 177 Ill. 468, 480, 
ehh 1052, 69 AmSR 257, 48 LRA 
Purpresture: 
As constituting public nuisance in 
general see Nuisances § 252. 
Encroachment on: 
Highway in general see Highways 
§§ 371-408. 
Land under navigable waters see 
Navigable Waters §§ 249-253. 
Navigable waters see Navigable 
Waters §§ 57-134. 
Street see Municipal Corporations 
§§ 3815-3866. 


90. Anderson L. D.; Coke Litt. 
[quot Little Rock vy. Jeuryens, 133 
Ark. 126, 202 SW 45, 47; ° State v. 


Kean, 69 N. H. 122, 45 A 256, 48 LRA 
102]; oStory. Ha. Jurs§ 1 291 siquot 
Moore vy. Jackson, 2 AbbNCas (N. Y.) 
211, 213]. See Peo. v. Park, etc, R. 
Cos p66 Calin 56,101.64), Si Sad ae: 
same effect Coke Litt. [quot Eden Inj. 
e 11 (using the word “safe,” instead 
of “‘several” [quot Revell v. Peo., 177 
Ill. 468, 480, 52 NE 1052, 96 AmSR 
25d 3 LRA OMY 3 h3 Columbus v. 
Jaques, 30 Ga. 506, 512 (‘‘when one 
encroacheth and makes that service- 
able to himself which belongs to 
many’’); Whittaker v. Stangvick, 100 
Minn. 386, 111 NW 295, 297, 117 AmSR 
703, 10 LRANS 921, 10 AnnCas 528; 
Peo. v. Vanderbilt, 36 N. Y. 287, 295, 
25 HowPr 139 [quot Hoey v. Gilroy, 
14 NYS 159, 160 (rev on other grounds 
129 N. Y. 132, 29 NE 85)]. ; 
_ [a] Similar definitions—(1) “An 
inclosure or encroachment to the ex- 
clusion of others.’ Lake Sand Co. 
v. State, 68 Ind, A. 439, 120 NE 714, 
716. (2) “A species of nuisance by 
enclosing or building upon land that 
should be common or public.” Bur- 
rill L. D. 

91. Anderson L. D.; Black LL, D.; 
Atty.-Gen. v. Evart Booming Co., 34 
Mich. 461, 473 [quot Grand Rapids v. 
Powers, 89 Mich. 93, 112, 50 NW 661, 
28 AmSR 276, 14 LRA 498]. 

92. Coke Litt. p 277b [quot Dela- 
ware, etc., 
Hun’ 163, 180,181 (aff 56) SNe Wa 612) 
and quot Moore v. Jackson, 2 AbbN 
Cas (N. Y.) 211, 214); Hoey v. Gilroy, 
14-NYS 159, 161]. See Peo. v. Steeple- 
chase Park Co., 82 Misc. 247, 143 NYS 
503; Peo. v. Mould, 24 Misc. 287, 289, 
52 NYS 1032 (both giving the quota- 
tion as: “clandestine encroachment or 
appropriation upon lands or water 
that should be common or public’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


69 N. H. 122, 125, 45 


Canal Co. v. Lawrence, 2° 


aeke- 


easements incident thereto, belonging to the public, 
and to which the public has a right of access or of 
enjoyment;°? an encroachment upon navigable wa- 


ters;°* any encroachment upon the 


in highways, streets, rivers, or harbors;®> an inva- 
sion of the right of property in the soil, while the 
same remains in the king or the people;®*® an en- 
eroachment upon the king, either upon part of his 
demesne lands, or upon rights and easements held 
by the crown of the public, such as upon highways, 
public rivers, forts, streets, squares, bridges, quays, 


and other public accommodations ;° 


croachment upon a public right in lands or navigable 


streams, that does not operate as an 
jury to individual members of the 


To same effect Whittaker v. Stang- 
vick, 100 Minn. 386, 111 NW 295, 297, 


117 AmSR 703, 10 LRANS 921, 10 
AnnCas 528. 
[a] Similar definition.—‘“A clan- 


destine encroachment and appropria- 
tion of a neighbor’s land.” Burrill 
1D gd DF 


93. U.S. v. Debs, 64 Fed. 724, 740. 
" [a] Connection between two build- 
ings erected over a public alley with- 
out a legal permit is a “purpresture.” 
Leitchfield Mercantile Co. v. Com., 
143 Ky. 162, 136 SW 639, 642. 

[b]. Held not to constitute pur- 
presture.—(1) A temporary inclosure 
or obstruction of a street by a school 
board for the pupils’ baseball-games, 
under a grant from the town council. 
Owens y. Atkins, 163 Ark. 82, 259 SW 
396, 34 ALR 267. (2) The erection of 
a suitable monument by a municipal 
corporation in a public place, so sit- 
uated as not to interfere with the 
* free and reasonable public use of the 
highway by the public, is not a ‘‘pur- 
presture”’ or unlawful invasion of the 
public highway: Wallace v. Canan- 
daigua, 117 NYS 912, 913. To same 
effect Tompkins v. Hodgson, 2 Hun 
(N. Y.) 146. 

{c] Public inconvenience not nec- 
essary.—A purpresture may be a pub- 
lic nuisance, but is not necessarily 
such. A purpresture may exist where 
the public is not put to any inconven- 
ience whatever. Leitchfield Mercan- 
tile Co. v. Com., 143 Ky. 162, 136 SW 
639, 642. . 

94. U.S. v. Debs, 64 Fed. 724, 740. 
To same effect Grand Rapids v. Pow- 
ers, 89 Mich. 94, 112, 50 NW 661, 28 
AmSR 276, 14 LRA 498; Atty.-Gen. 
v. Evart Booming Co., 34 Mich. 462, 
473; Whittaker v. Stangvick, 100 
Minn. 386, 111 NW 295, 297, 117 AmSR 
703, 10 LRANS 921, 10 AnnCas 528 
(clandestine encroachment and appro- 
priation of navigable waters); Union 
Depot, ete., Co. v. Brunswick, 31 Minn. 
297, 302, 17 NW 626, 47 AmR 789; 
Petty v. San Antonio, (Tex. Civ. A.) 
181 SW 224, 227. 

[a] On- rivers.—(1) Every, en- 
crodchment on a river as a state high- 
way “is a pourpresture.” Atty.-Gen. 
v. Eau Claire, 37 Wis. 400, 447 [quot 
In re Pierce, 44 Wis. 411, 434]. (2) 
“At [the] common law, any encroach- 
ment upon a public stream was con- 
sidered to be a purpresture.’’ Peo. v. 
Vanderbilt, 26 N. Y. 287, 295, 25 How 
aero: 

{[b] On Great Lakes.—Revell v. 
Peo., 177 Ill. 468, 479, 52 NE 1052, 69 
AmSR 257, 43 LRA 790. 

[ec] Upon tidal lands below high- 
water mark.—Shively v. Bowlby, 152 
Oe) Lo, ns SCt 943). 38n ile ede sols 
Weber v. State Harbor Comrs., 18 
Wie ll (Us US ..e rol yoo al wlids Cd... 19 85 
San Francisco Sav. Union v. R. G. R. 
Petroleum, ete., Co., 144 Cal. 134, 135, 
77 P 823, 108 AmSR 72, 66 LRA 242; 
Brookhaven v. Smith, 188 N. Y. 74, 95, 
80 NE 665, 9 LRANS 326, 11 AnnCas 1; 
Peo. v. Steeplechase Park Co., 165 App. 
Diy. 281, 151 NYS 157, 159 -[aff 82 


PURPRESTURE—PURSUANT 


sovereign, either 
PURSE.? 
PURSER.? 


/ 


“ strictly, an en- | ing.® 


obstruction or in- 
public, but only 


Mise. 247, 1483 NYS 503]; Brooklyn 
v. Mackay, 13 App. Div. 105, 42 NYS 
1063 [quot Peo. v. Mould, 24 Misc. 
287, 289, 52- NYS 1032]; Grays Har- 
bor Boom Co. v. Lownsdale, 54 Wash. 
83,102 P.1041, 104 P 267, 271; .Blun- 
dell v. Catterall, 5 B. & Ald. 268, 298, 
30D, C HCl ba, LOGm Reprint. 1190); 
Atty.-Gen. v. Richards, Anstr. 603, 614, 
' 616, 145 Reprint 908. 


95. Sullivan v. Moreno, 19 Fla. 200, 
228. 
[a] “May ripen into a title be- 


cause the sovereign power might make 
a grant of the property in question.” 
Timpson v. New York, 5 App. Div. 424, 
430, 39 NYS 248. 

{b] Imcludes “an encroachment 
upon the street, which the city may or 
may not tolerate at its option, if the 
same be not also a public nuisance.” 
Ruffner v. Phelps, 65 Ark. 410, 412, 
46 SW 728 [quot Owens v. Atkins, 
768 Ark. 82, 259 SW 396, 397, 34 ALR 


1 

[c] “Any permanent or habitual 
obstruction of a public street, al- 
though room enough be left to pass” 
is a purpresture. Lake Sand Co. v. 
State, 68 Ind. A. 439, 120 NE 714, 716. 

[ad] Any unauthorized erection 
over highway.—State v. Kean, 69 N. 
H. 122, 45 A 256, 48 LRA 102. 

fe] “Not limited to an encroach- 
ment ona public right of way on land, 
(1) but [the term] applies to any in- 
vasion of sovereign rights along the 
seashore or the waters fronting 
same.’ Peo. v. Steeplechase Park Co., 
165) Appl Div.) 281, 2345451" INGYIS) Lod 
[aff 82 Misc. 247, 148 NYS 503]. (2) 
And it may apply whether the high- 
way be one by land or by water. 
Atty.-Gen. v. Evart Booming Co., 34 
Mich. 462 [quot Grand Rapids v. Pow- 
ers, 89 Mich. 94, 112, 50 NW 661, 28 
AmSR 276, 14 LRA 498]. 

96. Peo. v. Vanderbilt, 26 N. Y. 287, 
293, 25 HowPr 139 [quot The Idlewild, 
64 Fed. 603, 605, 12 CCA 328; Brook- 
haven v. Smith, 188 N. Y. 74, 96, 80 
NE 665, 9 LRANS 326, 11 AnnCas 1; 
Knickerbocker Ice Co. v. Shultz, 116 
N. Y. 382, 389, 22 NE 564 (where the 
words “the king or” are omitted); 
Timpson v. New York, 5 App. Div. 
424, 430, 89 NYS 248]. 

97. Anderson L. D.; Coke Inst. 
[quot Story Eq. Jur. § 921 (quot 
Moore v. Jackson, 2 AbbNCas (N. Y.) 
A211, 2135721 4)]. 

{a] Similar definitions.—/(1) 
“Where there is a house erected, or an 
inclosure made, upon any part of the 
King’s demesnes, or of an highway, 
or common street, or public water, or 
such like public things,.it is properly 
called a purpresture.” 4 Blackstone 
Comm. p 167 [quot State v. Kean, 69 
N. H. 122, 125, 45 A 256, 48 LRA 102]; 
Coke Litt. [quot Columbus v. Jaques, 
30 Ga. 506, 512]. (2) “A purpresture 
5 . is when anything’ is unjustly 
encroached upon, against the King, 
as in the royal demesnes, or in ob- 
structing public ways, or in turning 
public waters from their right course, 
or when any one has built an edifice 


PURSUANT.® 


consequence or in prosecution (of anything) ;° agree- 


[51 C.J.] 105. 


to some right incident and peculiar to it in its aggre- 
gate capacity as such;°* the appropriation to ex- 
clusive private use, or the inclosure for such use, of 
that which belongs to the publie.®® 


The person appointed by the master 
of a ship or vessel, whose duty it is to take care of 
the ship’s books in which every thing on board is 
inserted, as well the names of mariners as the articles 
of merchandise shipped.?* 

PURSUANCE.? 


The act of following or pursu- 


According to;7 acting or done in 


in the city upon the King’s street.” 
Montpelier. v. McMahon, 85 Vt. 275, 
281, 81 A977. (3) “Any encroachment 
upon the king, either upon part of the 
demesne lands, or in the highways, 
rivers, harbors, or streets.” Coke 
Litt. [quot Eden Inj. c 11 (quot Revell 
v. Peo.,.177 Jll. 468, 481, 52 NE 1052, 
69 AmSR 257, 43 LRA 790)]. (4) “An 
inclosure-made, upon any part of the 
king’s demesnes.” Blackstone 
Comm. p 167 [quot Scott v. Hender- 
son, 3 N. S. 115, 118 (rev on other 
grounds [1906] A. C. 569, 580)]. : 

98. Wood Nuisances § 84 [quot 
State v. Goodnight, 70 Tex. 682, 686, 
11 SW 119]. 

99. Lexington, etc., R. Co. v. Ap- 
plegate, 8 Dana (Ky.) 289, 299, 33 
AmD 497. To same effect U. S. v. 
Hodges, 218 Fed. 87, 88 [cit Cye]; 
State v. Taylor, 44 Ida. 353, 256 P 
9538, 954 [eit Cyc]. 

[a] “Any encroachment upon or 
appropriation of such public instru- 
mentalities by or to private uses is 
both a purpresture and a public nui- 
sance.” U.S. v. Hodges, 218 Fed. 87, 
88 [quot State v. Taylor, 44 Ida. 353, 
256 P 953, 954]. 

[b] Permanent encroachment up- 
on a public street for a private pur- 
pose is a purpresture. Lacy v. Os- 
kaloosa, 143 Iowa 704, 121 NW 542, 
545, 31 LRANS 853. 

1. See Gaming § 46. 

2. Pay of acting purser see Army 
and Navy § 78 note 28 [f]. 

se Black D, 

{a] Falls within term “mariner” - 
as used in a bill of lading containing 
a clause which exempts the ship’s 
owners from loss by “barratry of the 
master and mariners.’ Spinetti v. At- 
las Steamship Co., 80 N. Y. 71, 79, 
36 AmR 579 [rev 14 Hun 100, 105). 
See Seamen [35 Cyc 1180 note 14]. 


4 See Pursuant post. 
5. Century D. 
{a] “In pursuance of” see In § 8 


text and notes 48, 49. 

{[b] “In execution and pursuance 
of” in an indictment for Conspiracy 
has been held to mean “to effect the 
object of.” U.S. v. Boyden, 24 F. Cas. 
No. 14,632, 1 Lowell 266, 268; U. §S. 
v. Nunnemacher, 27 F. Cas. No. 15,903, 
(BiISSs Ua he ie 


6. See also According 1 C. J. p 
584; Conformity 12 C. J. p 486; Fol- 
low 26 C. J. p 747. 

7. Quarles v. Robinson, 2 Pinn. 


GWis:) 97, 99. 

8. Webster New Int. D. [quot Law- 
son-Richards, Inc. v. Blalock Lumber 
Co., (Tex. Civ. A.) 27 SW (2d) 897, 898 
(ILE CLRID Ale 

{a] Similar definitions.—(1) 
“Done in accordance with or by rea- 
son of something.” New Standard D. 
[quot Lawson-Richards, Ine. vy. Bla- 
lock Humber «Coie (Tex: Give GAs) 921 
Swi 2a) 8975 898. (eit RCs eae) 
“Done in consequence of or in prose- 
cution of something.” Century D. 
[quot Lawson-Richards, Ine. vy. Bla- 
lock Lumber Co., supra]. 


106. [51 C.J.] 


able to, conformable to;® in accordance with;?° fol- 


lowing.1+ 
Phrases: . 
Commission,’’?? 


PURSUE.!’ 


law, to prosecute criminally.?° 


Phrases: 


a prosecutor.” 
PURSUIT.?® 


or in hostility; chase; 


9. Potter v. Realty Securities 
Corp., 77 Fla. 768, 82 S 298, 299. 

10. Potter .v. .Realty Securities 
Corp., supra; Humble vy. St. John, 72 
Mont. 519, 234 P 475, 477. 

11. Webster New Int. D. 
Humble vy. St. John, supra]. 

12. Brimstone R., etc., Co. v. U. S., 
ion (20)? 165,16 6. 

13. Quarles v. Robinson, 
(Wis.) 97, 99. 

fa] As qualifying word.—(1) An 
affidavit for an attachment stated a 
debt to exist, but in a subsequent part, 
the debt was stated to be pursuant 
toa judgment. The court said: “This 
will not do. The word pursuant has 
several meanings, some of which, in 
the connection the word is here used, 
would qualify the positive declaration 
before made into a mere assertion 
that, according to the judgment, so 
much was due. This was not enough.” 
Quarles v. Robinson, 2 Pinn. (Wis.) 
97, 99. (2) ‘‘According to,’ ‘as’ ap- 
pears from,’ ‘by the terms of,’ ‘pur- 
suant to,’ or other equivalent terms 
referring to the judgment may)be all 
true, and yet, in point of fact, noth- 
ing be due upon it.”’ Quarles v. Rob- 
inson, supra. 

14. Public Serv. Commn. v. New 
Work Cent. RCo.) 193 -App. Div:-/615, 
185 NYS 267, 274. 

15. Southern R. Co. v. Combs, 124 
Ga. 1004, 53 SH 508, 510. 

[a] Attendance of witness.—As 
used in a statute allowing compensa- 
tion to witnesses who attend “pursu- 
ant to law” to be taxed as costs, the 
phrase has given rise to much con- 
flict of opinion, ending in the conclu- 
sion that it includes witnesses who, 
although not subpcenaed, voluntarily 
testified. See Hanckett v. Humphrey, 
93 Fed. 895, 896. - See also Costs § 
280 text and notes 14-17. 

16. Clark v. Cornwall, 93 Conn. 374, 
106 A 347, 348. 

17. See Follow 26 C. J. p 747 text 
and notes 23-31; Prosecute ante. 

18. Burrill L. D. 

fa] “To pursue a warrant or au- 
thority, in the old books, is to exe- 


[quot 


2 Pinn. 


cute it or carry it out.” Black L. D. 
19. Webster New Int. D. 
207] Burrill LD: 
21. See Sunday [37 Cyc 545-550]. 
ao By Live solace, Comex. s Craton, 


151 SW 1068, 1070. 

23. Hightower v. State, 73 Tex. Cr. 
258, 165 SW 184, 188. See also Fol- 
lowing 26 C. J. p 747 notes 26, 27. 

24. Burrill L. D: 

“Plaintiff” see 48 C. J. p 1219. 

“Prosecutor” see 50 C. J. p 797. 

25. Pursuit: 

As affecting authority to arrest with- 
out warrant see Arrest § 30 notes 
85, 86; § 31 notes 95, 238, 24; § 54. 

Of adversary as affecting right of 
self-defense see Homicide § 251. 


“Pursuant to a finding or order of the 
“pursuant to a judgment,’+* “pur- 
suant to authority of law,”’!4 “pursuant to law,’’?® 
“pursuant to the vote of the town.’’?® 

To follow a matter judicially, as a 
complaining party;18 to be engaged in.?® 


“Pursuing business on Sunday,”?? “pur- 
suing the business or occupation of selling intoxi- 
cating liquors,”?? “pursuing the occupation.”2 

PURSUER. In Scotch law, plaintiff; a plaintiff; 


The act of following or going aft- 
er, especially, a following with haste either for sport 
prosecution.?° 
which one pursues, or engages in, as a course of busi- 
ness or occupation;?" continued employment;2° oc- 


PURSUANT—PUT 


cupation.?® 


In Seoteh 


Pursuit of happiness.®° 
lawful business or vocation, in any manner not in- 
consistent with the equal rights of others.** 

PURVIEW. Literally, “Provided.’??. 
ing part of a statute, in contradistinetion to the pre- 
amble;3 spirit.?4 

PUS APPENDIX. An appendix so inflamed that 


The right to pursue any 


The enact- 


pus is formed in considerable quantities.*° 


ing, the men.?8 


Also, that PUSHING.*°® 


BUas 


Of offenders across. international 
boundary see International Law § 
22 note 20 [ec]. 

26. Webster New Int. D. 

[a] “Pursuit of an escaping of- 
fender.”—Shirley v. State, 100 Miss. 
799, 57 S 221, 38 LRANS 998, AnnCas 
1914A 252 (deputy sheriff going into 
another county to arrest one charged 
with crime in the officer’s county, 
after learning that such person is in 
the other county, is not in “pursuit of 
an escaping offender,’ within Code 
foeees § 1454). See Arrest § 57 notes 


27. Webster New Int. D. [quot 
Cook v. Massey, 38 Ida. 264, 220 P 
1088, 1091, 35 ALR 200]. 

{a] Similar definitions.—(1) “Ob- 
ject of one’s endeavors or continued 
exertions or application; ete.’ Cen- 
tury D. [quot Cook v. Massey, 38 Ida. 
264, 274, 220 P 1088, 1091, 35 ALR 
200]. (2) “That which one engages in 
or follows.” Oxford D. [quot Cook vy. 
Massey, supra]. 

28. Webster New Int. D. 
Cook v. Massey, supra]. 

[a] Similar definitions.—(1) “That 
which is followed as a continued em- 
ployment with a view to some end; 
a definite course of action, business 
or occupation, as professional pur- 
suits.” New Standard D. [quot Cook 
v. Massey, 38 Ida. 264, 274, 220 P 1088, 
35, ALR -200]. (2) “The principal 
business, vocation, employment, call- 
ing or trade of individuals.” State v. 
New York L. Ins. Co., 119 Ark. 314, 
318, 171 SW 871, 173 SW 1099. 

[b] In Oregon corporation stat- 
utes, a word which has been held, like 
the word “business,” to be used with 
reference to any object consistent 
with the interests of society that may 
engage the attention of men and in- 
vite their codperation. Maxwell v. 
Akin, 89 Fed. 178, 180. 

{c] Distinguished from “privi- 
lege.”—-State v. New York L. Ins. Co., 
Teter 314, 171 SW 871, 873, 173 SW 


29. 
supra. 
“Business” see 9 C. J. p 1101. 
“Calling” see 9 C. J. p 1119. 

“Occupation” see 46 C. J. p 895. 


[quot 


State v. New York L. Ins. Co., 


Fe See Constitutional Law §§ 458, 
od. 
31. Butchers’ Union, etc. Co. v. 


Crescent City, etc., Co., 111 U. S. 746, 
757, 4 SCt 652, 28 L. ed. 585 [quot Ex 
DW SOVCS, oi Nevin 29 Shin Op ieamlne limo 
LRA 47, 1 AnnCas 66]. 

[a] Includes acquisition of proper- 
ty.—The term is a very comprehen- 
Sive expression which covers a broad 
field and covers the idea of the ac- 
quisition of private property. Nunne- 
macher v. State, 129 Wis. 190, 108 NW 
627, 629, 9 LRANS 121, 9 AnnCas 


PUSH CAR.*® 

PUSHER. In structural iron work, a man that 
comes next to the foreman, works right with the men, 
and sees that the work goes along, and that every- 
body keeps working.?7 
is engaged for the purpose of encouraging, or hasten- 


In mining parlance, one who 


In railroad parlance, that method 


of locomotion where the engine follows the car.*° 
As a verb, generally, to lay, or place.*? 


¢slak, 

32. Burrill L. D. (“A word very 
commonly used in the old French stat- 
utes . . . Purview est que; it is pro- 
vided that. Stat. Westm. 1,c.1. Pur- 
view est ensement; it is provided 
likewise. Id. c. 2’’). 

[a] Derived from 
“purveier” to provide. Burrill L. D. 

33. Payne v. Conner, 3 Bibb (Ky.) 
180, 181 [quot State v. Reynolds, 108 
Ind. 353, 358, 9 NE 287 (quot Frank 
v. Decatur, 174 Ind. 388, 92 NE 173; 
State v: Ives, 167 Ind. 13, 78 NE 225, 
226; State v. Schlicker, 55 Ind. A. 
318, 103 NE 807, 808); Murphy v. 
Louisville, 114 Ky. 762, 71 SW 934, 938, 
24 KyL 1574; Com. v. Watts, 84 Ky. 
537, 2 SW 123, 126, 8 KyL 571] (where 
it was added: ‘We think the provi- 
sion of the act repealing all acts or 
parts of acts coming within its pur- 
view, should be understood as repeal- 
ing all acts in relation to all cases 
which are provided for by the re- 
pealing act; and that the provisions 
of no act are thereby repealed in re- 
lation to cases not provided for by 
it”). See also Statutes [36 Cyc 967, 
LUGI LEG 2 ie 

“In law that part of a statute which 
begins with the words ‘Be it enacted’ 
as distinguished from the preamble, 
and hence the whole body of provi- 
sions. Field, scope, sphere or limits 
of anything, as of a law, authority, 
ete.” Century D. [quot State Vv: 
Pieper 55 Ind. A. 318, 103 NE 807, 


[a] Similar definition.—‘“‘The en- 
acting part or body of the act, in con- 
tradistinction to the other parts of it, 
such as the preamble, the saving 
clause and the proviso.” The San 
Pedro; 2 Wheat. (U. \S:)) 132:'1390"°4 
L. ed. 202 [quot State v. Schlicker, 
55 Ind. A. 318, 103 NE 807, 808, and 
cit Olson v. Heisen, 90 Or. 176, 178, 
175 P 859 (quot Cyc) ]. 

34. Midelity,.etesComw. Un Snelion 
WPS. 31570821, n23SCtels tn 47 neds 
194 (where “purview of the rule” is 
defined “spirit of the rule’). 

35. Garrison v. Everett, 112 Nebr. 
230, 199 NW 30, 81. 


law French 


c ee. See Car 9 C. J. p 1283 note 12 
e]. 
37. Cooper v. Penn Bridge Co., 47 


App. (D. C.) 467,-468, LRA1918D 1138. 

88. Ryan v. Manhattan Big Four 
Min. Co., 38 Ney. 92, 145 P 907, 908 
(also called “jigger boss’). 

39. See Flying Switch 26 GC. J. p 
"45; Kick 35 C. Jvp 901. 

40. Mark y. St. Paul, ete, R. Co., 
32 Minn. 208, 210, 20 NW 131. 

41. As noun see Gaming § 119. 

“Option” see Gaming § 118. See 
also Option 46 C. J. p 1122. 

“Puts and calls” post. 

42. McCaffrey v. Woodin, 65 N. Y. 
459, 469, 22 AmR 644 (a provision in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PUT—PUTATIVE 


Put out.4? A term which, with other like phrases 
“ejected,” “expelled,” and “removed” applied to the 
tenants of a dwelling house, may be said to be sat- 
isfied under some circumstances by proof that the 
house was destroyed and rendered uninhabitable dur- 
ing the absence of the tenant;4* also, to open.*® 

Put through. To carry or conduct to a successful 
termination ;*® sometimes used instead of ‘“prose- 
eute.”’*7 

Putting character in issue.*® A technical expres- 
sion which does not mean simply that the character 
may be affected by the result, but that it is of par- 
ticular importance in the suit itself.4° 

aus upon. In practice, to rest upon; to submit 
to. 

Other phrases: 


“Put and keep in repair,’”’®? “put 
Bee “cc 


put in charge,”°* “put in cireulation,”°* “put 
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pair,”>? “put in issue,”’>’ “put in possession,”®® “put 
in practice,”®° “put in repair,’’*? “put in suit,”°? “put 
into effect,’®* “put into his hands,”®* “put in. 
trust,”®> “put off the train,’** “put on interest,”** 
“nut out the eye,”°® “put to expense,”°? “put to 
loss;”7° also, “putting a top dressing on a boule- 
vard,”?? “putting away” a forged note,7? “putting 
away” apprentice,’* “putting in fear,’"+ “putting off 
counterfeit money.’’7> 

PUTAGIUM HAREDITATEM NON ADIMIT."® 

PUTATIVE. Commonly thought or deemed; 
supposed; reputed.’ 

Putative criminal. One who has actually commit- 
ted crime before the graad jury is sworn, or who is 
charged or suspected, or, being wholly innocent, is. 
ignorant of the fact that he is suspected, as well as! 


in default,”>> “put in force,”’®* “put in good re- 


a lease, giving as security for rent a 

lien on all personal property ‘‘put” on 

the premises, includes crops and hay, 
since when planted they were “put” 
there). 

“Lay” see 36 C. J. p 971 note 10. 

“Place” see 48 C. J. p 1216 note 34. 

43. See also Eject 19 C. J. p 1020; 
Byvict 21 ¢€. J. p'1262 text and notes 
42-44; Eviction 21 C. J. p 1262 et seq.; 
Expel 25 C. J. p 171; Oust 46 C. J. p 
1154; Ouster 46 C. J. p 1154 et seq. 

44. Perry v. Fitzhowe, 8 Q. B. 757, 
779, 55 MCL 757, 115 Reprint 1057. 

a5ier Surely 1: 

{a] Opening windows.—Daniel v. 
tee 11 East 372, 375, 103 Reprint 

46. Century D. [quot Holton v. Job 
Iron, ete., Co., 204 Fed. 947, 950, 123 
CCA 269 (quot American Mercantile 
Corp. v. Spielberg, 262 Fed. 492, 495) ]. 
See also Brokers §§ 85-105, 122-124. 

47. Crone v. Angell, 14 Mich. 340, 
344, 345 (a statement imputing false 
swearing, with the addition, “I will 
put him through for it, if it costs me 
all I am worth,” taken altogether was 
“well calculated to convey the idea 
of intended legal prosecution’). See 
Prosecute 50 C. J. p 794. 

[a] “Put through the third de- 
gree.’—Demos v. New York Evening 
Journal Pub. Co:, 210 N, Y.) 13, 103 
NE 771, 772. ; 

48. In action for: 

Libel and slander see Libel and Slan- 
der §§ 200, 422-430. 

Seduction see Seduction [35 Cyc 1297, 
1306, 1808, 1314-1316. ses 
In criminal prosecution see Crimi- 

nal Law §§ 1009, 1122-1131, 2380-2386. 
49. Porter v. Seiler, 23 Pa. 424, 430, 

62 AmD 341 [quot Stark v. Knapp, 160 

Mo. 529, 550, 61 SW 669; Dudley v. 

McCluer, 65 Mo. 241, 243, 27 AmR 

273]. : , 
[a] Similar definition.—‘“A techni- 

cal éxpression which does not signify 

merely that personal reputation is in- 
cidently involved in the consequences 
or results of the action, but that the 
action in its nature directly involves 
the question of character.’ American 
F. Ins. Co. v. Hazen, 110 Pa. 530, 537, 


1 A 605. 
50. Burrill L. D. 
[a] “‘Puts’ himself ‘upon’ the 


country” see Country 15 C. J. p 671 
text and note 18. See also Pleading 
§§ 215, 219, 1145. i 

51. Thomas v. Kingsland, 108 N. Y. 
616, 618, 14 NE 807 (the phrase does 
not necessarily imply that the roof 
referred to was out of repair to the 
knowledge of the landlords). See also 
Landlord and Tenant §§ 766-802. 

52. Florida East Coast R. Co. v. 
Miami, 76 Fla. 277, 285, 79 S 682 (“to 
construct’’). 

53. In re Perry Aldrich Co., 165 
Fed. 249, 252, 253 (receiver under the 
Bankruptcy Act). 

54. See Issue § 16 text and note 18. 

55. Watson v. Feibel, 139 La. 375, 
71 S 585, 587 (to demand of the debtor 
that he carry: out the contract); Mur- 


erand jury.*® 


ray v. Barnhart, 117 La. 10238, 42 S 
489, 493. 

56. Re Penny Lumber Co., (Alta.) 
65° DomLR 779, [1921] 3 WestWkly 
352, 353; Risler v. Alberta Newspa- 
pers, Ltd., 14 Alta. L. 460, 46 DomLR 
536, 538, [1919] 2 WestWkly 326 (both 
eases applying the Dominion Wind- 
oat Act [Rev. St. (1906) c¢ 144 § 

ale 

57. Gerson v. Blanck, 79 Misc. 24, 
1389 NYS 47, 49, 50. See also Landlord 
and Tenant §§ 766-802. 

58. Hammer v. Garrett, 15 Ida. 
657, 99 P 124, 126 (held to mean the 
same as “call in question’). 

“¥ssune”’ see Issue § 20. 
Pleading § 1144 et seq. 

59. Tzeses v. Tenez Const. Co., 97 
N. J. Eq. 501, 128 A 388 (in construing 
a will, the words were held sufficient 
to pass a fee). 

60. Marconi Wireless Tel. mags 
Canadian Car, etc., Co., 61 Can. S. C. 
78. 56 DomLR 244, 245, [1920] 3 West 
Wkly 635 faff 19 Can. Exch. 311, 50 
DomLR 7021. 

61. Marsicano v. Phillips, 6 Ala. A. 
229,)-233, (60 (Sib53 (distinsuishinge: 
“keep in repair’); Wayzata v. Great 
Northern R. Co., 50 Minn. 438, 443, 52 
NW 913, 914 (a requirement to “put 
such highways) «Joins repair” 
was held to be a continuing one). See 
also Landlord and Tenant §§ 766-802. 

62. See Gwynne v. Burnell, 6 Bing. 
N. Cas. 453, 548, 37 ECL 713; 1383 Re- 
Prints Wore nln aoe A Onicha RODILIN 
1188, West 342, 9 Reprint 522. 

[a] “Putting in suit, as applied to 
a bond, or any other legal instrument, 
signifies bringing an action upon it, or 
making it the subject of an action.” 
Black L. D. 

Synonymous with “prosecute” see 
Prosecute ante. 

63. State v. Atlantic Coast Line R. 
Co., 48 Fla, 114, 127, 87 S 652, 656 
(when used concerning a rate for 
transportation, the phrase means to 
charge and receive that rate when the 
article to which it applies is trans- 
ported, in other words, to give it prac- 
tical operation). See Effect § 1. 

64. Patten v. Sowles, 51 Vt. 388, 
391 (where it was alleged that a writ 
was. put into a sheriff's hands, where- 
as in fact it was proffered for service 
but he refused to serve it and did not 
take it into his hands, there was no 
variance). 

65. Hiles v. Garrison, 70 N. J. Ea. 
605, 62 A 865. 

[a] Testator’s direction that his 
property be ‘put in a trust,’ and the 
income equally divided among certain 
beneficiaries as long as his widow re- 
mained unmarried, and arranging for 
its disposition upon her death or mar- 
riage, was held to create a trust. 


See also 


Hiles v. Garrison, 70 N: J. Eq. 605, 
62 A 865. 
66. Southern R. Co. v. Melton, 158 


Ala. 404, 47 S 1008, 1010. 

[a]’ In action for damages in being 
set down at wrong station, an allega- 
tion that plaintiff was “put off the 


one charged with the crime during the sitting of the’ 


train,’ in connection with other al- 
legations, meant that she got off the 
train in response to the conductor’s 
invitation. Southern R. Co. v. Mel- 
ton, 158 Ala. 404, 408, 47 S 1008. , 

67. In re’Nyce, 5 Watts & S., (Pa.) . 
254, 258, 259, 40 AmD 498 (a provi-— 
sion in a will that executors “put the’: 
sum of £500 on interest, to be well 
secured,’ intended that the money 
should be secured by mortgage or 
judgment on realty). be 

[a] Phrase does not relate (1) to 
the rents and profits of real estate 
but to dealing with money, the value 
of the use of money measured by in- 
terest and securities, dischargeable by 
the payment of money. Benner vy. 
Mauer, 133 Wis. 325, 113 NW 6638, 664. 
(2) Nor does it convey the idea of a 
purchase of bank or other corporation 
shares. In re Nyce, 5 Watts & S. 
(Pa.) 254, 258,.259, 40 AmD 498. Z 

68. Peo. v. Nunes, 47 Cal. A. 346, 
190 P 486, 488. See Mayhem §§ 1, 7, 
hale 0) 

69. Booker v. Southwest Missouri 
R. Co., 144 Mo, A. 273, 291, 128 SW 
1012, 1018 (holding that the words 
meant “had incurred or been com- 
pelled to incur expense,” whether paid: 
or not, and hence, for a personal in- 
jury, plaintiff was not limited to re- 
covering “expenses paid,” but was en- 
titled to recover for expenses in- 
curred). 

70. Newton v. Globe Indemn. Co. 
93.N. J. L. 152,°10% A 273,09 7/4: f 

71. Collins v. A. Jaicks Co., 279 Mo. 
404, 214 SW 391, 398 (resurfacing, | 
hence paving or repaving, and not 
Dalat ; 

b ex v. Palmer; 1B. & P: NOR. 
96, 127 Reprint 395, 2 Leach C. ai 
978, 982, 168 Reprint 586, R. & R. 72. 
168 Reprint 690; Rex’v. Giles, 1. 
Moody 166, 170, 168 Reprint 1227 (giv- 
ing a forged note to another that he 
might pass it was a disposing of it 
and “putting it away’’). 

73. Reg. v. Wainfleet All Saints, 
11 A. & EF. 656, 660, 39°: ECL 353, 113 
Reprint 563; Rex v. Shipton, 8 B. & 
C. 88, 94, 15 ECL 51, 108 Reprint 975. 

74. See obbery [34 Cye 1800]; 
Threats [38 Cye 290]. 

[a] “Intimidation” synonymous.— 
Johnson v. State, 1 Ga. A. 729, 57:-SE 
105 See also Intimidation 33 C. J. 
p : 

In connection with: 

Forcible entry and detainer see Forci- 

ble Entry and Detainer §§ 9, 61. 
Rape and attempted rape see Rape 

[383 Cye 1428, 1436, 1446, 1449]. 
Robbery and attempted robbery see 

Robbery [34 Cyc 1799, 1802, 1809]. 

75. Rex vo Hedges, 3 (Cl) & Prai0n ne 
ECL 636, 172 Reprint 478. 

76. A maxim meaning ‘‘Incontin- 
ence does not take away an inherit- 


ance.” Morgan Leg. Max. 
77. Webster New Int. D. 
78. State v. Lang, 75 N. J. DL. 502; 


504, 68 A 210 [aff 209 U. S. 467, 470, 
28 SCt 594, 52 L. ed. 394]. 


108 [51 C. Jt] 

Putative father.”° 
sworn father.®° 

Putative marriage.*!| A marriage which is in real- 
ity null, but which has been contracted in good faith 
by the two parties, or by one of them.%? 

PUT IN CIRCULATION.§®? 

PUT IN REPAIR.§* 

PUT INTO EFFECT.®® ; 

PUTLOG. One of the short pieces of timber on 
which the planks forming the floor of a scaffold are 
laid.§° 

PUT ON INTEREST.$7 
PUT, OUT.28 

PUTS AND CALLS.*? 

PUTS AND REFUSALS. In English law, time 
bargains, or contracts for the sale of supposed stock 
on a future day.®° 

PUT THROUGH.® 

PUTTING CHARACTER IN ISSUE.°2 

PUTTING IN FEAR.®* 

PUT UPON.°4 

PYROPHORIC ALLOY. One which gives forth 
sparks’ on being rubbed with a file or otherwise 
abraded.°® 

PYROXYLIN. Nitrocellulose or guneotton.?® 

Q. As an abbreviation, commonly denotes quare, 
queen, qui, or quod.®” 

Q. B. An abbreviation of “Queen’s Bench,’ 

Q. B. D. An abbreviation of “Queen’s Bench Di- 
vision.””°° 

Q. C. An abbreviation of “Queen’s Counsel.”? 

“aap 206]. 


In bastardy proceedings the 


ete pia to see Bastards 


§§ 14 5S. Black. Ly 
80. oo v. Nestaval, 72 Minn. 415, 6. Black L. D. 
416, 75 NW 725 (adding: ‘‘Because he} tion post. 


is Supposed to be the father of the il- 7. 
legitimate child’). 
81. Informal and invalid marriages 8. 
in general see Marriage §§ 3, 9, 88—96. | cott 
82. Matter of Hall, 61 App. Div. 


See Quarter post. 


Elmergreen v. Horn, 115 Wis. 
OBST (LN OSt 

Gould Pract. Med. D.; 
New Med. D. [both quot Worid’s ! 
Dispensary Medical Assoc. v. Collier, 


PUTATIVE—QUADRILATERAL SYSTEM 


Q. C. F. An abbreviation of “quare clausum 
fregit.””? 

Q. EAN An ahbrevinhion of “quare executionem 
non,” wherefore execution [should] not [be issued ].* 

QR. The recognized abbreviation for “quarter” 
as applied to weights and measures.* 

Q. S. An abbreviation for “Quarter Sessions.’ 

Q. T. An abbreviation of “qui tam.’® 

QUACK. [§ 1] A. As a Noun. A mere pre- 
tender; a person boasting of attainments he does not 
possess;* a medical charlatan;® a pretender to med- 
ical skill;® a term, when applied to a physician, 
meaning utterly incompetent.?° 

[§ 2] B. As an Adjective. 
ery.+1 

“Quack grass” is a term sometimes applied to a 
noxious weed or grass. 

Quack medicine. A remedy or specific whose com- 
position is kept seeret, and which is sold to be used 
by the purchasers without the advice of regular or 
licensed physicians. 

[§ 3] C. As a Verb. To make vain and loud 
pretensions, especially of medical ability; to boast; 
to vaunt loud;1* to make extravagant claims for, as 
a cure-all; to advertise with fraudulent boasts.?® 

QUACKERY.'® Mean or bad acts in physic, com- 
prehending not only the absurd impostures of ig- 
norant pretenders, but also unbecoming acts of pro- 
fessional men themselves.17 

QUADRILATERAL SYSTEM. A term applied 
to one of the four plans1® of improving the rail re- 
ified, incompetent, and unlicensed 
physicians, but it may include those 
who deal in nostrums and make false 
and fraudulent claims concerning the 
eficacy and curative powers of such 
nostrums or patent medicines, and 
are guilty of other unethical and un- 


professional acts. World’s Dispensa- 
ry. Medical Assoc. v. Collier, 86 Misc. 


Pertaining to quack- 


See Qui Tam Ac- 


Lippin- 


266, 272, 70 NYS 406; Walker v. Walk- 
er, (Tex. Civ. A.) 136 SW 1145, 1148 
[eit Cyc]. 

[a] Similar definition —“A mar- 
riage which, being null on account of 
some dissolving impediment, is held, 
notwithstanding, for a true marriage, 
because of its having been contracted 
in good faith, by both or one of the 
spouses being ignorant of the impedi- 
ment.” Smith v. Smith, 1 Tex. 621, 
628, 46 AmD 121. 


83. See Put ante. 
84 See Put ante. 
85. . See Put ante. 
86. Webster New Int. D. See Sol- 


ari v. Clark, 187 Mass. 229, 72 NE 958, 
68 LRA 243; Fisher v. Minegaux, 73 
N. J. L. 424, 63 A 902. 


87. See Put ante. 

_ 88. See Put ante. 

gs9. See Gaming §§ 110, 118, 119, 
273. 

90. Black L. D. See also Gaming 


§§ 110, 118, 119, 273. 
91. See Put ante. 


92. See Put ante 

93. See Robbery 134 Cyc 1800]. 

94. See Put ante. 

95. Treibacher-Chemische Werke 


Gesellschaft mit Beschrainkter Haf- 
tung v. Roessler, etc., Chemical Co., 
749 EC 210, 211; 135 CGA 108. 
96. General Bakelite Co. v. Nikolas, 
225 Fed. 539, 549. 
“Guncotton” see 28 C. J. p 1321. 
“Nitrocellulose” see 46 C. J. p 480. 
97. Anderson L. D 
Black L. D. 
Black L. D. 
a.) BlackeLieD. 
ay, Black. 3D: 
um Fregit post. 
ee aC ues 
4 Standard. D. 
Wolven, 20 S. D. 445, 


See Quare Claus- 


[quot Bandow v. 
107 NW 204, 


86 Mise. 217, 222, 223, 148 NYS 405]. 

{a] Similar definition.—‘A vendor 
of nostrums.” Gould Pract. Med. D.; 
[quot World’s 
Assoc. v. Collier, 86 Mise. 217, 223, 
cae a pe ede See also Nostrum ‘46 

p4 

a0 Gould Pract. Med. D.; Webster 
New Int. D. [both quot World’s Dis- 
pensary Medical Assoc. v. Collier, 86 
Mise. 217, 222, 223, 148 NYS 405]. To 
same effect Elmergreen v. Horn, 115 
Wis. 385, 91 SW 973, 974. 

fa] Similar definition.—‘‘One who 
brags inordinately of his ability to 
do what other people may or may not 
be able to accomplish, but which does 
not necessarily imply want of knowl- 
edge or skill.” Lippincott New Med. 
D. [quot World’s Dispensary Medical 
Assoc. v. Collier, 86 Mise. 217, 222, 148 
NYS 405]. 

[b] Lack of skill not necessarily 
implied.—Although the term ‘‘quack” 
means a pretender to skill which the 
pretender does not possess, “‘there are 
other meanings of the word ‘quack,’ 
such as a person who, however skilled, 
lends himself to medical imposture.”? 
Dakhyl v. Labouchere, [1908] 2 K. B. 
325, 326 [quot World’s Dispensary 
Medical Assoc. v. Collier, 86 Misc. 217, 
225, 148 NYS 405]. 

10. Burk v. Foster, 114 Ky. 20, 24, 
69 SW 1096, 24 Kyl 791, 59 LRA 277, 
1 AnnCas 304. See also Holtzman vy. 
Eroy,. Lust 534751536) .SwsNbese2 oo 
AmR 390; White v. Carroll, 42 N. Y. 
161, 164, 1 AmR 503 (“pretentious ig- 
norance of the system (of medicine) 
practiced must be regarded as making 
the quack’); World’s Dispensary 
Medical Assoc. v. Collier, 86 Misc. 217, 
222, 148 NYS 405; Elmergreen vy. 
Horn, 115 Wis. 385, 387, 91 NW 973. 

[a] Term is not limited to unqual- 


Dispensary Medical’ 


217, 221, 227, 148 NYS 405 (the use of 
the’ word with any of these meanings 
was libelous, if untrue). 


1l. Webster New Int. 
ea Long v. Warren, 68 INReN, 426, 
13. Kohler Mfg. Co. v. Beeshore, 


59. Fed. 572, 574, 8 CCA ..215 [quot 
World’s Dispensary Medical Assoc. v. 


ea wae 86 Misc. 217, 224, 148 NYS 
[ al Similar definition.—‘‘A secret 
medicine exploited as expressing 


greater therapeutic efficacy than it 
really does.’ Lippincott New Med. D. 
[World’s Dispensary Medical Assoc. v. 
fon 86 Mise. 217, 222, 148 NYS 


“Medicine” see 40 C. J. p 626. 
14. Webster New Int. D. [quot 
World’s Dispensary Medical Assoc. v. 


Hee 86 Mise. 217, 222, 148 NYS 
05). 
15. Webster New Int. D. [quot 


World’s Dispensary Medical Assoc. v. 
Collier, supra]. 

16. See Quack ante § 1. 

17. Lippincott New Med. D. [quot 
World’s Dispensary Medical Assoc. v. 
Copa 86 Misc. 217, 222, 148 NYS 


18. Peoria Waterworks Co. v. Pe- 
oria R. Co., 181 Fed. 990, 1009. 

{a] First plan ‘“‘consists in the use 
of some efficient form of rail return, 
as the brazed bond, welded joint, etc., 
with cross-wires between rails and 
assisting the return by feeder wires 
from rail to negative side of dynamo 
at regular distances from the power 


house.” Peoria Waterworks Co. v. 
Peoria R. Co., 181 Fed. 990, 1009. 
[b] Second plan is called the 


“quadrilateral” or ‘constant potential 
system,” and is simply a modification 
of the first plan with additional bond- 


eS SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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QUADRILATERAL SYSTEM—QUZ INCONTINENTI, ETC. 


turn of electric current in the construction and in- 
stallment of an electric street railway.!® 

Offspring of a mulatto sa a 
a person having one-fourth negro 


QUADROON.?°. 
white person; 
blood.?* 
'  QUADRUPLICATIO. 


rebutter at common law.?? 


QUA AB HOSTIBUS CAPIUNTUR, STATIM 


CAPIENTIUM FIUNT.? 


QU AB INITIO INUTILIS FUIT INSTITU- 
TIO, EX POST FACTO CONVALESCERE NON 


POTEST.?* 


QUA AB INITIO NON VALENT EX POST 
FACTO CONVALESCERE NON POSSUNT.?® 

QUA ACCESSIONUM LOCUM OBTINENT EX- 
TINGUUNTUR CUM PRINCIPALES RES PER- 


EMPTA FUERINT.?® 


QUA ACCESSORIUM LOCUM OBTINET EX- 
TINGUUNTUR CUM PRINCIPIALES RES PER- 


EMPTA FUERIT.?* 


QUA AD OMNES PERTINET OMNES DEBENT 


TRACTARE.?® 


QUA AD UNUM FINEM LOQUUTA SUNT, 
NON DEBENT AD ALIUM DETORQUERI.?® 
QUZ CADIT IN VIRUM CONSTANTEM. That 


which would overcome a man of firmness and resolu- 


tion.?° 


QUA CADUNT IN NON CAUSAM. Those things 
which we lose on the cessation of the title on saith 


we held them.*? 


QUA COHARENT PERSONA A PERSONA 


SEPARARI NEQUEUNT.?*? 


ing at crossings and switches. Pe- 
oria Waterworks Co. v. Peoria R. Co., 
181 Fed. 990, 1009. 

[ec] Third plan is called the ‘‘drain- 
age system,” often used to protect the 
sheaths of telephone cables. In this 
the rails and pipes are regarded as a 
parallel conductor system of return 
feeders, pipes and rails being con- 
nected by copper wire. Peoria Water- 
works Co. v. Peoria R. Co., 181 Fed. 
990, 1010. 

[ad] Fourth plan is one by which 
it is sought constantly to keep the 
whole piping system negative to the 
rails, so that no current can flow from 
pipe to rail. This may be done by 
copper wire, or by a “negative boos- 
ter,” an additional dynamo so con- 
nected with the pipes as to produce 
upon them a lower potential than up- 
on the rails. Peoria Waterworks Co. 
apc one R. Co., 181 Fed. 990, 1009, 

19. Peoria Waterworks Co. v. Pe- 
oria R. Co., supra. 

“It was called ‘quadrilateral’ be- 
cause of its Supposed application to 
the case of a railway surrounding the 
center of a city, and forming a four- 
sided network of rails, requiring a 
four-sided system of negative return 
copper wires from the track, and 
bringing them together to the nega- 
tive side of the dynamo. The purpose 
is to reduce to a constant potential 
all the negative feeder points, and by 
extending the feeders in the shape of 
a fan, to equalize the pressure all over 
the rail system, thus preventing as 
much as possible the escape of cur- 
rent from the rails and its return to 
the power house.” Peoria Water- 
works Co. v. Peoria R. Co., supra. 

20. See also Colored Persons ,11 C. 
J. p 1224; Griff 28 C. J. p 826; Mulat- 
TOnsu Ce De 4d eNeoro. 4/5) (Cl Ts Ap 
1376; Octoroon 46 C. J. p 900. 

21. Webster New Int. D. See State 
v. Treadaway, 126 dha: 300, 328, 52.'S 
500, 139 AmSR 514, 20 AnnCas 1297. 
Compare State v. “Davis, 18 Ss. OF L. 


*558, 550: 
“Quadroon” is distinctly whit- 


In the civil law, a plead- 
ing on the part of a defendant, corresponding to the 


QUENTIAM.?+ 


TA SUNT.*® 
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QUZ COMMUNI LEGI DEROGANT STRICTE 
INTERPRETANTUR.*? 

QUZ CONTRA RATIONEM JURIS INTRO- 
DUCTA SUNT NON DEBENT TRAHI IN CONSE- 


QUZ CUM OMNIBUS SEMPER UNA ATQUE 
EADEM VOCE LOQUERENTUR LEGES INVEN- 


QU ACUNQUE INTRA RATIONEM LEGIS IN- 


VENIUNTUR, INTRA LEGEM IPSAM ESSE JU- 


DICANTUR.*® 


QUACUNQUE LEX VULT FIERI NON VULT é 


FRUSTRA FIERI.*’ 


PROBET.?®® 


DUNT.*° 


QUZDAM ETSI HONESTE ACCIPIANTUR 
INHONESTE TAMEN PETUNTUR.’® 

QUADAM IN MAJUS MALUM VITANDUM 
PERMITTET LEX QUE TAMEN NEQUAQUAM 


QUZ DUBITATIONIS CAUSA TOLLENDA 
INSERUNTUR COMMUNEM LEGEM NON L4&- 


QU DUBITATIONIS TOLLENDA CAUSA 


CONTRACTIBUS INSERUNTUR, JUS COMMUNE 


Ose 


-NON LADUNT.?*+ 
QUZ EST EADEM. Which is the same.*? 
QUZ EX HOSTIBUS CAPIUNTUR JURE GEN- 
TIUM STATIM CAPIENTUM FIERI.** 
QUA FUNCTIONEM RECIPIUNT. 
which perform the office or supply the places of oth- 


Things 


QUZ INCONTINENTI VEL CERTO FIUNT IN 


er than the mulatto. State v. Treada- 
way, 126 La. 300, 3238, 52 S 500, 139 
AmSR 514, 20 AnnCas 1297. 

20° Black L: D;, [cit Inst; pp. 4; 14; 
3; 3 Blackstone Comm. p 310]. See 
also Pleading § 451. 

23. A maxim meaning “Things 
which are taken from enemies imme- 
diately become the property of the 
captors.” Black L. D. 

[a] Applied in: Goss v. Withers, 
2 Burr. 683, 693, 97 Reprint 511, 2 Ld. 
Ken. 325, 96 Reprint 1198. 

24. A maxim meaning ‘An insti- 
tution void in the beginning cannot 
acquire validity from after-matter.” 
Bouvier L. D. [cit Dig. 50, 17, 210]. 

25. A maxim meaning “Things in- 
valid from the beginning can not be 
made valid by a subsequent act.” 
Morgan Leg. Max. [cit Trayner Leg. 
Max.]. 

26. A maxim meaning ‘Those 
things which hold the place of acces- 
sories are extinguished when the prin- 


cipal has been destrayed (or dis- 
charged).” Trayner Leg. Max, 
27. A maxim. meaning ‘Those 


things which hold the place of acces- 
sories are extinguished when the prin- 


cipal has been destroyed.’ Morgan 
Leg. Max. 

[a] Applied in: Phillips v. Eyre, 
LR 6. Oe Bo 28 


28. A - maxim meaning. “Those 
things which pertain to all should be 
exercised by all.’”’ Morgan Leg. Max. 
[eit Tayler L. Gloss.]. 

292. A maxim meaning ‘Words 
spoken to one end, should not be per- 
verted to another.” Peloubet Leg. 
Max. [cit Cromwell’s Case, 4 Coke 12b, 
14a, 76 Reprint 877]. 

30. Trayner Leg. Max. 
B 4 T 40 § 25]. 


{cit Stair 


31. Trayner Leg. Max. [cit Stair B 
VEE § 18), 
32. A maxim meaning “Things 


which cohere to, or are closely con- 
nected with, the person, cannot be 
separated from the person.” Black 
L. D. {cit Jenkins Cent. p 28, case 53]. 

33. A maxim meaning ‘Laws 


ESSE VIDENTUR.*°® 


which derogate from the common law 
ought to be strictly construed.” Bou- 
vier L. D. [cit Jenkins Cent. p 221]. 

34. A maxim» meaning “Things 
that are introduced against the rule 
of right ought not to be drawn into 
consequence.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

35. A maxim meaning ‘‘Laws are 
so framed that they may always speak 
with one and the same voice to all; 
for the' law is no respecter of per- . 
sons.” Morgan Leg. Max. 

36. A maxim meaning “Whatever 
appears within the reason of the law, 
is considered within the law itself.” 
Bouvier L. D. [cit 2 Coke Inst. 689]. 

37. A maxim meaning “‘Whatever 
the law wishes done, it wishes not to 
be done in vain.” Peloubet Leg. Max. - 
[cit Halkerstone Leg. Max.]. > 

38. maxim meaning “Things 
which can be honorably accepted may 
yet be things which can not honorably 
be asked.” Morgan Leg. Max. 

39. A maxim meaning “The law 
sometimes allows things of which it 
dies not approve to be done, in avoid- 
ance of greater evils.” Morgan Leg. 
Max. [cit Halkerstone Leg. Max.]. 

‘40. A maxim meaning “Whatever 
is inserted for the purpose of remoy- 
ing doubt does not affect the common 
law.” Peloubet Leg. Max. [cit Coke 
Litt. p 205a]. 

41. A maxim meaning “Particular 
clauses inserted in agreements to 
avoid doubts and ambiguity do not 
Des the general law.” Black L. 

[eit Dig. 50, 17, 81]. 

ge Black L. D. [eit i Chittyzeld= 

43. A maxim meaning “Things tak- 
en from an enemy belong [immediate- 
ly] to the captors [by the law of na- 


tions].”. See Morgan Leg. Max. [cit 
Tayler L. Gloss.]. 

44. Trayner Leg. Max. 

45. A maxim meaning “Things 


which are done directly and certainly 
appear already in existence.’’ Morgan 
Leg. Max. [cit Coke Litt. p 236]. 

[a] Another form.— ‘Que inconti- 
nenti fiunt inesse videntur,’”’ Black L. 
D. [cit Coke Litt. p 236b]. ~ 
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QU IN CURIA ACTA SUNT RITE AGI PRA- 
SUMUNTUR.?° 

QU IN PARTES DIVIDI NEQUEUNT SOLI- 
DA, A SINGULIS PRAISTANTUR.*? 

QU INTER ALIOS ACTA SUNT NEMINI 
NOCERE DEBENT, SED PRODESSE POSSUNT.*® 

QU IN TESTAMENTO ITA SUNT SCRIPTA 
UT INTELLIGI NON POSSINT PERINDE SUNT 
AC SI SCRIPTA NON ESSENT.*° 

QUA LEGI COMMUNI DEROGANT NON SUNT 
TRAHENDA IN EXEMPLUM.®° 

QUA LEGI COMMUNI DEROGANT STRICTE 
INTERPRETANTUR.*? 

QU ALIBET CONCESSIO DOMINI REGIS CAPI 
DEBET STRICTE CONTRA DOMINUM REGEM, 
QUANDO POTEST INTELLIGI DUABUS VIIS.°? 

QUALIBET CONCESSIO FORTISSIME CON- 
TRA DONATOREM INTERPRETANDA EST.°? 

QUZALIBET JURISDICTIO CANCELLOS SUOS 
HABET.*4 

QU ALIBET NARRATIO SUPER BREVI LOCA- 
RI DEBET IN COMITATU IN QUO BREVE 
EMANAVIT.®5 

QUALIBET PARDONATIO DEBET CAPI SE- 
CUNDUM INTENTIONEM REGIS, ET NON AD 
DECEPTIONEM REGIS.°** 

QUALIBET P@NA CORPORALIS, QUAMVIS 
MINIMA, MAJOR EST QUALIBET PNA PE- 
CUNIARIA.®’ 

QUA MALA SUNT INCHOATA IN PRINCIPIS 
VIX BONO PERAGUNTUR EXITU.* 

QUA NIHIL FRUSTRA. Which (does or re- 
quires) nothing in vain.>® 

QUA NON FIERI DEBENT, FACTA 
LENT.°° 

QUA NON , RECIPIUNT FUNCTIONEM. 
Things which do not perform the office, or supply 
the place of others.®1 


VA- 


46. A maxim meaning ‘‘Whatever 
is done in courts is presumed to be 
rightly done.” Black L. D.; Bouvier 
L. D. [eit Clerk v. Austin, 3 Bulstr. 


[a] Applied 


510, 516. 


ed in: ‘Calland v. Trow- 
ard, 2 H. Bl. 324, 333, 126 Reprint 575. 
See Courkis v. Dennis, 7 Mete. (Mass.) 


QUZ IN CURIA—QUZ SAPIUNT DELICTUM 


QUA NON VALEANT SINGULA, JUNCTA 
JUVANT.°? 

QUZ PERIMUNT CAUSAM. 
take away the ground of action.®* 

QUZ PRATER CONSUETUDINEM ET MO- 
REM MAJORUM FIUNT, NEQUE PLACENT, - 
NEQUE RECTA VIDENTUR.‘* 

QUZ PROPTER NECESSITATEM RECEPTA 
SUNT, NON DEBENT IN ARGUMENTUM TRA- 
Hiss 

QUZQUIDEM. The name given to that clause 
in charters by progress which immediately followed 
the dispositive clause.®® 

QUAIRAS DE DUBIIS, LEGEM BENE DIS- 
CERE SI VIS.°’ 

QUAERE. A query; question; doubt;°* inquire; 
see; examine; look into.®® 

QUAERE DE DUBIIS, QUIA PER RATIONES 
PERVENITUR. AD LEGITIMAM RATIONEM.’° 

QUARENS. Plaintiff.7+ 

QUAERENS NIHIL CAPIAT PER BILLAM. 
Literally “Plaintiff shall take nothing by his bill.” 
A form of judgment for defendant.*? 

QUZERENS NON INVENIT PLEGIUM. Literal- 
ally “Plaintiff did not find a pledge.” A return for- 
merly made by a sheriff to a writ requiring him to 
take security of plaintiff to prosecute his claim.7* 

_ QUARERE DAT SAPERE QU SUNT LEGITI- 
MA VERE.7+ 

QUA RERUM NATURA PROHIBENTUR NUL- 
LA LEGE CONFIRMATA SUNT.’® 

QUAERITUR. It is questioned; 
raised.*° 

QU ARITUR UT CRESCANT TOT MAGNA vo- 
LUMINA LEGIS: IN PROMPTU CAUSA EST 
CRESCIT IN ORBE DOLUS."* 

QUZ SAPIUNT DELICTUM. Things which par- 
take of the character of delict.78 


(Pleas) which 


the question is 


es nor appears right.” Bouvier L. D. 
{cit Corporations’ Case, 4 Coke 78, 
78a, 76 Reprint 1052]. 


65. A maxim meaning “Things 


36, 48, 81 Reprint 31]. 

[a] Another form.—“Quz in curia 
regis acta sunt, rite agi presumun- 
tur.”” Clerk v. Austin, 3 Bulstr. 36, 43, 
81 Reprint 31. 

47. A maxim meaning “Things 
which cannot be divided into parts are 
rendered entire by each severally.” 
Peloubet Leg. Max. [cit Bruerton’s 
Case, 6 Coke la, 77 Reprint 255). 

48. maxim meaning ‘‘Transac- 
tions between strangers ought to hurt 
no man, but may benefit.” Black 
D. [cit Bruerton’s Case, 6 Coke la, 1b, 
77 Reprint 255]. . 

49. A maxim meaning. “Things 
which are not so written in a testa- 
ment that they can not be understood 
are as if they were not written.” 
Morgan Leg. Max. [cit Dig. 50, 17, 73 
Bais 


50. A maxim meaning. “Things 
derogatory to the common law are 
not to be drawn into precedent.” Bou- 
vier L. D. [cit Branch Princ.]. 

51, A maxim meaning “Those 
things which derogate from the com- 
mon law are to be construed strictly.” 
Bouvier L. D.' [cit Jenkins Cent. p 29]. 

52. A maxim meaning “Hvery 
grant of our lord the king ought to be 
taken strictly against our lord the 
king, when it can be understood in 


two ways.” Black L. D. . 
[a] Applied in: Harris’ Case, 3 
Leon. 242, 243, 74 Reprint 660. 


53.. A maxim meaning “Hvery 
grant is to be most strongly inter- 
preted against the grantor.” Pelou- 
bet Leg. Max. [cit Coke Litt. p 183a]. 


54. A maxim meaning “Every ju- 
pisdiction has its bonds.” Bouvier L. 

[eit Jenkins Cent. p- 139]. 

mEe A maxim meaning “Every 
count upon the writ ought to be laid 
in the county in which the writ 
arose.’ Peloubet Leg. Max. [cit 
Wharton L. Lex.]. 

56. A maxim meaning “Every par- 
don ought to be taken according to 
the intention of the king, and not to 
his deception.” Morgan Leg. Max. 


L. | [cit Walles v. Hanger, 3 Bulstr. 1, 14, 


81 Reprint 1]. 

57. A maxim meaning ‘Every cor- 
poral punishment, although the very 
least, is greater than any pecuniary 
punishment.” Black L. Dict. [cit 3 
Inst. p 220]. 

58. A maxim meaning “Things bad 
in their commencement rarely achieve 
a good end.” Morgan Leg. Max. [cit 
Vernon’s Case, 4 Coke 1, 2b, 76 Re- 
print 845]. 

59. Burrill L. D. [cit 2 Kent Comm. 
3 


60. A “Things 
which ought not to be done are held 
valid when they have been done.” 
Black L. D. [cit Trayner Leg. Max.]. 

61. Trayner Leg. Max. 

62. A maxim meaning “Things 
which do not avail singly, avail when 
joined.” Peloubet Leg. Max. [cit Dan- 
iel v. Waddington, 3 Bulstr. 132, 81 
Reprint 111]. 

63. Trayner Leg. Max. 

64. A maxim meaning “What is 
done contrary to the custom and 


maxim meaning 


usage of our ancestors, neither pleas-. 


which are received on the ground of 
necessity should not be drawn into 
question.” Peloubet Leg. Max. [cit 
Diet 500175 162]. 

66. Trayner Leg. Max. 

67. A maxim meaning ‘Inquire in- 
to doubtful points if you wish to un- 
derstand the law well.” Bouvier L. 
D. [cit Littleton Ten. § 443]. 

68. Black L. D. 

69. Burrill, i D- 

70. A maxim meaning “Inquire in- 
to doubtful points, because by rea- 
soning we arrive at legal reason.” 
Black L. D. [cit Littleton Ten. § 377]. 

71. Black Li D. 

“Plaintiff” see 48 C, p 1218 

72. Black L. D. [cit TT eteh 133, 82 
Reprint 311]. 

iz Black L. D. [cit Cowell]. 

74 A maxim meaning ‘To investi- 
gate is the way to know what things 
are really true.” Peloubet Leg. Max. 
[cit Littleton Ten. § 443]. 

75. A maxim meaning “Things 
which are prohibited by the nature 
of things are confirmed by no law.” 
Morgan Leg. Max. [cit Finch p 74]. 

76. Trayner Leg. Max. 

77. A maxim meaning “If it is 
questioned why law books multiply so 
rapidly, the answer is plain; it is be- 
cause crime increases as the world 
advances.” Morgan Leg. Max. [cit 
Twyne’s Case, 3 Coke 80b, 82a, 76 Re- 
print 809]. ‘ 

78. Trayner Leg. Max. [cit Stair 
B on 6 § 5]. See Delictum 18 C. J. 
p : 


en 
"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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QUE SEQUUNTUR PERSONAM—QUALIFICATION 


QUE SUNT MINORIS CULPZ SUNT MAJOR- 
IS INFAMI4.§+ 


QUZ SEQUUNTUR PERSONAM. Which fol- 


lows the person.7® 


QUA SERVANDO SERVARI 
Thugs which cannot be preserved uninjured by keep- 


ing.® 


QUZ SINGULA NON PROSUNT, JUNCTA JU- 


VANT.*? 


QUA SOLUM DEUM HABENT ULTOREM. 
Crimes or wrongs which can only be punished by 


God.82 


QUASTIO FIT DE LEGIBUS, NON DE PER- 


SONIS.8° 


79. Trayner Leg. Max. 

80. Trayner Leg. Max. 

81. A maxim meaning “Things 
which taken singly are of no avail 
afford help when taken together.” 
Black L. D. [cit Trayner Leg. Max.]. 

[a] Applied in: Strode v. Perryer, 
1 Mod. 267, 268, 86 Reprint 871. 

82. Trayner Leg. Max. [cit Stair 
Bay Dy3°§ 4. 

83. A maxim meaning “A question 
may arise as to the laws, but not as to 


persons.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 
84 A maxim meaning “Things 


which are of the lesser guilt are of 
the greater infamy.” Peloubet Leg. 
Max. [cit Coke Litt. p 6b]. 

[a] Applied in: Rex v. Johnson, 
1 Barn. 123, 124, 94 Reprint 86. 

85. A maxim meaning “Things 
which afford a ground of action, if 
raised within'a certain time, may be 
pleaded at any time, by way of ex- 


ception.” Peloubet Leg. Max. [cit 
Trayner Leg. Max.]. 
[a] Other forms.—(1) “Que tem- 


poralia ad agendum perpetua ad ex- 
cipiendum sunt.” Parkerson’s Succ., 
141 Toa. 521, 522; 75'S 225. (2) “Que 
temporalia sunt ad agendum, perpe- 
tua sunt ad excipiendum,” Hunting- 
ton v. Westerfield, 119 La. 615, 618, 44 
Se ois Huntington Vv. Westerfield, 4 
La. A. (Orleans) 186; Buty v. Gold- 
finch, 74 Wash. 532, 541, 542, 133 P 
1057, 4 LRANS 1065, “AnnCasi915A 604 
[quot Cycle (3). “Quee sunt tempo- 
ralia agenda, perpetua sunt ad exci- 
piendum.” Pere v. Dalgarn, 3 La. A. 
Cie Oy GUS. 

86. Webster New Int. D. See 
Atcheson v. Everitt, 1 Cowp. 382, 98 
Reprint 1142; Smith v. Lawrence, 3 
UD. GC: @.. B..O. S. (Ont.) 18 Goth cases 
involving the religious scruples of a 
Quaker against taking an oath). 


[al “Quaker meeting house prop- 
ol ines Sale Pet.,- 9" Pa: “Dist. /7& 
Co. .292, 293 

87. Qualification: 


As prerequisite to office in general 
see Officers §§ 32, 85-94. 
For admission to practice: 


Law see Attorney and Client §§ 18— . 
23 


Medicine see Physicians and Sur- 


geons §§ 50-55. 
For naturalization see Aliens §§ 138, 
148. 
Of particular officers: 
Ambassador and consul see Ambas- 
sadors and Consuls §§ 10-12. 
Appraiser of land in: 
Judicial sale see Judicial Sales 
§ 21. 
Mortgage sale see Mortgages § 
1806 


Assessor or collector of benefits or 
taxes see Municipal Corporations 
§.43141;.. Taxation [37 Cyc 979, 
1194]. 


Assignee: 
For benefit of creditor see Assign- 


ments for Benefit of Creditors 
§§ 292-299. 
Or trustee in insolvéncy see In- 
solvency §§ , ot. 
Attachment officer see Attachment 
666. 


a enney see Attorney and Client §§ 


NEQUEUNT. QUA SUNT 


[51.C. Je) A1L 


TEMPORALIA AD AGENDUM 


SUNT PERPETUA AD EXCIPIENDUM.®°* 


QUAKER. One of a religious sect founded by 


George Fox about 1650.8°¢ 

QUALIFICATION.®$* 
ings;*® one relating to eligibility or fitness,*® or to a 
quality adapting a person or thing to particular cir- 


A term with several mean- 


cumstances, uses, or ends;°°® another relating to the 


act of qualifying;® and in still another sense as 


synonymous with “limitation’’®? or “modification.”®* 


Of particular officers—Continued: 
Attorney-general see Attorney-Gen- 
eral § 3. 
Bank officer see Banks and Bank- 
ing §§ 124-128. 
Clerk of court see Clerks of Courts 
§§ 15-19. 
Commissioner or viewer: 
For assessment of compensation 
in condemnation proceedings 
see Eminent Domain §§ 401, 416. 
In highway proceedings see 
Highways § 84. 
Commissioner to take depositions 
see Depositions § 24 
County officer see Counties §§ 97, 
146-152. 
Depositaries of public money see 
Depositaries § 47. 
District and prosecuting attorney 


see District and Prosecuting At- 


torneys § 18. 
Election officer see Elections § 69. 
Executor or administrator see Hxec- 


utors and Administrators §§ 66— 


77, 116-136. 

Expert witness see Evidence § 608. 
Fence viewer see Fences § 25. 
on juror see Grand Juries §§ 

9-29. 

Guardian see Guardian and Ward 

§§ 40-54 

Guardian: 

Ad litem or next friend of infant 
see Infants §§ 282-285. 

Of insane person see Insane Per- 
sons § 283. 

Highway officer see Highways § 292. 
Judge see Judges §§ 25-32. 
Juror: 

In general see Juries §§ 164, 176— 
196, 262, 275, 298. 

For assessment of compensation 
in condemnation proceedings 
see Eminent Domain § 400. 

Jury commissioner or like officer 

see Juries §§ 206-209 

Justice of peace see Justices of the 

Peace § 12 : 

Master or commissioner in chancery 

see Equity § 749. 

Member of: 

Beneficial association see Benefi- 
cial Associations §§ 52-54. 

Building and loan association see 
Satie and Loan Associations 

2. 

Clubs see Clubs § 16. 

Exchange see Mxchanges § 14. 

Labor union see Trade Unions [24 
Cye 825]. 

Municipal officer see Municipal Cor- 

porations §§ 1016-1027. 

Notary see Notaries §§ 9-11. 
Officers: 

In administration of insolvent’s 
estate see Insolvency § 122. 

Making judicial sale see Judicial 
pales § 35. 


Beneficial association see Bene- 
ficial Associations §§ 43—45. 

Building and loan association 
see Building and Loan Asso- 
ciations § 15. 

Club see Clubs § 13. 

Exchange see Exchanges § 12. 

’Religious society see Religious 
Societies [34 Cyc 1131]. 

To summon jurors see Juries § 


Of particular officers—Continued: 

Petitioner for public improvements 
see Municipal Corporations §§ 
2390, 2391. 

Poor officer see Paupers § 13. 

eae see Receivers [34 Cyc 150- 

Seah -see References [34 Cyc 

oj. 

Register of deeds see Registers of 
Deeds [34 Cyc 1018]. 

Sheriff or constable see Sheriffs and 
Constables [35 Cyc 1492-1496]. 
State officer or agent see States [36 

Cye 858]. 

Surety on: 

Bail bond see Bail §§ 48-52, 262. 
Bond see Bonds § 9. 

Survivor in administration of com- 
munity property see Husband and 
Wife §§ 1346, 1347. 

ee officer see Towns [38 Cyc 

Tribunal to try members of ex- 
changes see Exchanges § 21. 

United States: 

Commissioner see United States 
Commissioners [39 Cyc 792]. 
Marshal see United States Mar- 

shals [39 Cyc 804]. 
Officer see United States [39 Cye 
705, 706]. 

Voter, see. Counties § 300; Elections 
Witness see Evidence §§ 604-610; 
Witnesses [40 Cye 2192-2405]. 

Right ‘of alien to: 
Hold office see Officers § 34. 
Vote see Blections § 25. 


‘Right of infant to hold office see In- 


fants § 31. 
Bh tate get see 18 C. Ted 
8 
88. Hyde v. State, 52-Miss. 665, 
1672; State v. Llewellyn, 23 N. M. 43, 


167 P 414,°417; Peo. v. Crissey, 91 N. 
Y. 616, 636. , 

89. Century D. [quot State v. 
Llewellyn, 23 N.'M. 43, 167 P 414, 
alae and cases infra text and notes 

[a] “Competency” distinguished. 
—Louisville, etc., R. Co. v. Whitehead, 
Ween ghey 451, 452, T1-S 890, 42 AmSR 


90. Century -D.° [quot ‘State v. 
Llewellyn, 23 N. M. 43, 57, 167 P 414] 
(‘that which: qualifies a person or 
renders him admissible to or accepta- 
ble for a place, an office, ‘or an em- 
ployment; any natural or acquired 
quality, property or possession which 
secures ‘a right to exercise any func- 
tion, privilege, ete.’’). 

91. Century D. 
Llewellyn, supra]; 
text and notes 1-3. 

92. Webster New Int. D. 

“Limitation” see 37 C. J. p 664. 

93. _Webster New Int. D. 

[a] But orally withdrawing in- 
struction from the jury’s considera- 
tion does not operate as a qualifica- 
tion or modification thereof, prohibit- 
ed by the Practice Act. ‘Devine Vv. 
Chicago, 178 Ill. A. 39; Chicago, etce., 
R. Co!-v. Zapp;' 110 Tl. A. 553; Rob- 
erts v. Patterson, 77 Ill. A. 394. But 
see North Chicago St. R. Co. v. John- 
son, 84 Ill. A. 670. 

“Modification” see 40 C. J. p 1486. 


[quot State v. 
and cases infra 
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Prior to appointment or election the term refers 
to the capacity,°* eligibility,®® or fitness®* [for a 
particular profession, place, office, or employment] ; 
and has been defined as meaning any natural endow- 
ment or any acquirement which fits a person for a 
place, office, or employment, or enables him to sus- 
tain any character, with success;°7 that which quali- 
fies a person, to render him admissible to, or accepta- 
ble for, a place, an office, or employment;®* the en- 
dowment or acquirement which renders eligible to 


place or position.®® 


After appointment or election the term refers to 
the doing of some act as a condition of taking or 
holding office,* such as taking oath? or giving bond. 2 
“Qualifications “and ability,”* “qualifi- 


Phrases: : 


94. Cummings v. Missouri, 4 Wall. 
(U. S.) 277, 319, 18 L. ed. 356. 

95. Hyde v. State, 52 Miss. 665, 
672; State v. Llewellyn, 23 N. M. 43, 
167 P 414, 417. 

96. Cummings v. Missouri, 4 Wall. 
(U. S.) 277, 319, 18 L: ed. 856; Hyde v. 
State, 52 "Miss. 665, 672; State v. 
Llewellyn, 23. N. M. 43, 167 P 414, 417; 
Peo. v. Crissey, 91 N. ¥. 616, 636; Peo. 
v. Palen, 74 Hun 289, 292, 26 NYS 225; 
State v. Shores, 48 Utah 76: 157 P 225. 
See also Officers §§ 32- 62. Buti see 
Peo. v. Palen, 74 Hun 289, 292, 26 NYS 
225 (holding ‘that, while the term may 
have such Signification, it is not used 
in the sense of “‘fitness’” in a consti- 
tutional provision governing the oath 
of office). 

97. Webster D. [quot Cummings v. 
Missouri, 4 Wall. (U. S.) 277, 319, 18 
L. ed. 356; Rainey v. Taylor, 166 Ga. 
476, 143 SE 383]. 

[a] Educational equipment or at- 
tainment.—Bradfield v. Avery, 16 Ida. 
769, 102 P 687, .689, 23 LRANS 1228 
[eit Cyc]. 

98. Century D. [quot Peo. v. Palen, 
74 Hun 289, 293, 26 NYS 225 (quot 
State v. Llewellyn, Zoe IN Nes Sel G 
P 414, 417)]. See Cummings v. Mis- 
souri, 4 Wall. (U. S.)° 277, 319, 18 L, 
ed. 356. 

[a] Absence of disqualifications 

implied.—(1) “The word im- 
plies not only the presence of every 
requisite which the constitution de- 
mands, but also the absence of every 
disqualification which it imposes.” 
Hall v. Hostetter, 17 B. Mon. (Ky.) 
784, 786 [quot Com. v. Jones, 10 Bush 
(Ky.) 725, 744]. (2) The words “any 
person not having all the qualifica- 
tions of an elector,’ in a statute pre- 
seribing the qualifications of grand 
jurors, mean any person disqualified, 
incapacitated, or disentitled to vote 
from any of the causes fixed by law. 
Byrne v. State, 12 Wis. 519, 523. 

[b] Disqualification not included. 
—(1) Where an election statute pro- 
vided that so much thereof as related 
to the qualification. of electors and 
candidates should take effect on a cer- 
tain date, it was held that the word 
“qualification,” as thus used, did not 
include disaualification. Reg. v. Man- 
ming; 4 Ont. Pris.) (2) The word, as 
used in a federal statute prescribing 
that federal court jurors must have 
the same qualifications as jurors in 
the state courts, referred to general 
qualifications, as age, citizenship, etc., 
and not to personal objections, such 
as bias, interest, and the like, which 
disqualify only at the instance of a 
party. U. S. v. Williams, 28 F: Cas. 
No. 16,716, 1 Dill. 485. 

Qualification or qualifying shares 
see Corporations §§ 1829, 1832-1834, 
1957. 

99. Hyde v. State, 52 Miss. 665, 672. 

{a] Similar definition.—‘The en- 
dowment, or accomplishment that fits 
for an office; having the legal requi- 
sites; endowed with qualities fit or 


QUALIFICATION—QUALIFY. — 


QUALIFY.’ 


Qualified.?® 


suitable for the purpose.” Com, v. 
Hanley, 9 Pa. 513, 517 [quot State v. 
Seay, 64 Mo. 89, 101, 27 AmR 206]. 

1. State v. Bemenderfer, 96 Ind. 


374, 376; Steinback v. State, 38 Ind. 
483, 488; Hyde v. State, 52 Miss. 665, 
672; State, v- Llewellyn, 23 N. M. 43, 


167 P 414, 417; Peo. v. Crissey, 91 N. 
Y. 616, 636; Peo. v. Palen, 74 Hun 289, 
292, 26 NYS 225; State v. Neibling, 6 
Oh. St. 40, 44; Vaughan v. Johnson, 
77 Va. 300. 

2. State v. Bemenderfer, 96 Ind. 
374, 376; Steinback v. State, 38 Ind. 
483, 488° Peo. v. Crissey, 91 N. Y. 
616; State v. Neibling, 6 Oh. St. 40, 
44. See also Officers § 86. 


3. State v. Bemenderfer, 96 Ind. 


874, 876; Steinback v.- State, 38 Ind. 
483, 488; State v. Neibling, 6 Oh. St. 
40, 44. See also Officers § 88. 


Pi 4 In re Guarifia, 24 Philippine 37, 
3. 

5. In re Guarifia, supra; State Bd. 
of Medical Examiners vy. Taylor, 56 
Tex. Civ. A. 291, 120 SW 574, 576. 

6. Gardner v. Ray, 154 Ky. 509, 513, 
157 SW 1147. 

7. See Qualification ante and cross 
references thereunder. 

8. Webster New Int. D. 

[a] Not in technical sense.—In an 
instruction as to whether certain 
facts were sufficient to qualify a wit- 
ness to testify as to a certain signa- 
ture, “the word ‘qualify’ was not used 
in any technical sense ~ “but 
simply to convey to the jury the idea 
that, in weighing the testimony of the 
several witnesses in the class under 
discussion, they should take into ac- 
count the opportunity each one may 
have had to form a proper judgment 
as to the genuineness of defendant’s 
signature.” Rochester First Nat. 
Bank v. Fry, 294 Pa. 425, 433, 144 A 
416. 

9. Century D. [quot Peo. v. Palen, 


10. Barnett v. McCray, 169 Ark. 
833, 277 SW 45, 57; Hale v. Salter, 25 
La. Ann. 320, 324 [quot Serres’ Succ., 
1385 La. 1005, 66 S 342, 347]. 

11. Abbott L. D. [quot Bradley v. 
Clark, 133. ‘Cals 96572015 65aeP we 9's 
State v. Bemenderfer, 96 Ind. 374, 376 
(cit State v. Stewart, 90 Kan. 778, 135 
P 1182, 1183)]. See also Judges §§ 
30-32, 207, 208; Officers §§ 85-96. 

[a] “By ‘failure to qualify’ is 
meant failure to give the bond and 
take the oath of office required by the 
constitution.” State v. Boyd, 31 Nebr. 
682, 732, 48 NW 739, 51 NW 602 [rev 
143° UO S5 135) 22SCLS 7b ese las 6a. 
103]. 

12.. Century D. [quot Peo. v. Palen, 
74 Hun 289, 292, 26 NYS 225]. 

13. State Vv. Albert, 55 Kan. 154, 
1595) 40 Ge52 86. 

[a] With reference to acts which 
statutes and constitutions require of 
persons elected to office to perform 
before entering upon the discharge of 
the duties of their offices tthe term 
means: (1) Taking the oath of Office. 


74 Hun 289, 292, 26 NYS 225] 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cations of applicants,”® “qualifications of electors.’’® 
To supply with legal power or ¢a- 
pacity;® and in a more technical sense, to make oath 
to any fact;® to take an oath to discharge the duties 
of an office;?° to take the oath and give the bond 
required by law for an administrator, executor, pub- 
lic officer, or the like, before he may enter on the dis- 
charge of his duties;11 to take the oath of office be- 
fore entering upon its duties;1* to take [the] steps 
as the statute requires before a person elected or ap- 
pointed to an office is allowed to enter on the dis- 
charge of its duties.t® 
lent to “probate.”14 

Eligible ;1° 
with the qualifications fit or suitable for the pur- 


A rare use is aS an equiva- 


entitled;?7 endowed 


Archer v. State, 74 Md. 448, 448, 22 A 
8, 28 AmSR 261; Peo. v. McKinney, 
52 N. Y. 374, 880; Logan County v. 
Harvey, 6 Okl. 629, 636, 52 P 402. To 
same effect Matter of Fitzgerald, 88 
App. Div. 4384, 442, 82 NYS 811, 84 
NYS 1125; Ex p. Smith, 8 S. C. 495, 
519. (2) To file a sufficient bond and 
take and subscribe the official oath. 
State v. Albert, 55 Kan. 154, 159, 40 P 
286 [cit State v. Stewart, 90 Kan. 778, 
135 P 1182]. To same effect State v. 
Neibling, 6 Oh. St. 40, 44. 

{b] Refers to constitutional re- 
quirements.—An old statute, prescrib- 
ing a particular oath of office for im- 
provement district commissioners, 
was superseded by a new one, silent 
as to the form of oath but providing 
for a vacancy upon failure to qualify, 
within ten days. In construing it, the 
court said: ‘‘The use of the word 
‘qualify’ in the new statute . 
must be deemed to have had refer- 
ence to the qualifications required in 
the Constitution, as none other was 
specified in the statute.” Barnett v. 
McCray, 169 Ark. 833, 836, 277 SW 45. 
See Officers § 108 text and notes 42— 
44; §§ 110-115. 

14. Bent v. Thompson, 5 N. M. 408, 
422 (in Comp. L. § 1393 [Act Jan. 12} 
1852, § 17], authorizing probate judg- 
es “to qualify wills’ by receiving the 
evidence of the witnesses, etc., ‘the 
word ‘qualify’ is equivalent to the 
word ‘probate’ in the above section, 
and is intended to convey the same 
meaning”’). 

15. Qualified: 

Acceptance of bill or note see Bills 

and Notes §§ 492-503. 

Approval see Appeal and Error 4 C. J. 

p 416 note 84[al]. 

Assignment see Assignments § 141. 
eye tay: see Elections §§ 11, 12, 15-23, 


4-66. 

Hstate see Estates §§ 17-19, 30—42. 

Executor or administrator see Execu- 
tors and Administrators § 60. 

Fee see Deeds §§ 281, 313; Estates § 
18; Wills [40 Cye 1589-1591]. 

Indorsement see Bilis and Notes §§ 
549-551. 

Juror see Juries § 321. 

Payment see Payment §§ 11, 216-220. 

Bae under Bankruptcy Act §§ 40, 


Pilot see Pilots § 2. ; 
Privileged communication see Libel 
ane Slander §§ 205— 222, 601, 651-— 
Teacher see Schools and School Dis- 

tricts (35 Cyc 1064-1069]. 

Title see Mstates §§ 30-42; Navigable 

Waters § 217. 

Voter gre. meculons § 12 notes 15-23; 
—5 

16. Guadalupe County v. Fourth 
Judicial Dist. Ct., 29 N. M. 244, 223 P 
516, 522 [cit Gibbany v. Ford, 29 N. M. 
621, 225 P 577, 578] (both cases con- 
struing the use of the word in state 
Const. art 7.§ 2). 

17. Davis v. Dawson, 90 Ga. 817, 
820, 17 SE 110; Holladay v. Holla- 
day, 16 Or. 147, 19 P 81, 82. See Hn- 
titled 20 C. J. p 1272 notes 83-86. 


et 


\ \ 


QUALIFY—QUAM RATIONABILIS, ETC. 


pose;1® possessed of endowments or accomplish- 
ments, or intellectual capacity, or moral worth to dis- 
charge the dyties of an office;1® and, in another 
sense, having performed the acts which one chosen 
is required to perform before he can enter into of- 
fice.?° 

Phrases: “Qualified consent,’’?! “qualified for ad- 
mission,”?? “qualified ownership,”?? “qualified per- 
son,”?+ “qualified property tax paying voters,’’?° 
“qualified school electors of a township.’ 

QUALITAS QU INESSE DEBET, FACILE 
PRA:SUMITUR.?’ 

QUALITER. In what manner.?8 

QUALITY.?°® The term is used in different sens- 
eS; in some cases it is employed to denote the grade, 
ingredients, or properties of an article,?° and in oth- 
ers to indicate generally the merit or excellence of 
an article as associated with, or coming from, a cer- 
tain source.*+ It has been defined as meaning the 
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condition of being of such a sort as distinguished 
from others;*? special or temporary character, pro- 
fession, occupation;** kind.?4 

Phrases: “Quality and quantity puvarantecd at out 
turn,’®> “quality guaranteed,”?* “quality of acts,’”?* 
“quality of an act,’°® “quality of the testimony.” 

QUAMDIU. As long as; so long as.*° 

QUAM LEGEM EXTERI NOBIS POSUERE 
EANDEM ILLIS PONEMUS.‘1 

QUAM LONGUM DEBET ESSE RATIONABILE 
TEMPUS NON DEFINITUR IN LEGE, SED PEN- 
DET EX DISCRETIONE JUSTICIARIORUM.*? 

QUAM QUISQUE NOVIT ARTEM IN HOC SE 
EXERCEAT.#? 

QUAM RATIONABILIS DEBET ESSE FINIS, 
NON DEFINITUR; SED OMNIBUS CIRCUM- 
STANTIIS INSPECTIS, PENDET EX JUSTICI- 
ARIORUM DISCRETIONE.*# 


[a] -“Its proper and general mean- 


18. State v. Seay, 64 Mo. 89, 101, | Of—Continued: 
27 AmR 206. Land sold or conveyed see Mortga- 
19. State v. Bemenderfer, 96 Ind. ges §§ 391, 1092; Vendor and Pur- 
874, 376; Steinback v. State, 38 Ind. chaser [39 Cyc 1268]. 
483, 488. Opinion evidence as to see Evidence § 
20. State v. Bemenderfer, 96 Ind. 6 See also Contracts § 260. 
374,.376. See Bradley v. Clark, 133] Representations and statements as to 
Cal. 196, 201, 65 P 395; ‘Ex p. Smith, see Sales [35 Cyc 73, 386-889]. 
8 S. C. 495. To same effect Steinback 


v. State, 38 Ind. 483; State v. Knight, 
82 Wis. 150, 50 NW ‘1012, 51 NW 11387. 

“Being .duly qualified . . un- 
questionably means that he, the suc- 
cessor, Shall possess every qualifica- 
tion; that he shall, in all respects, 
comply with every requisite before 
entering on the duties of the office; 
that, in addition to being elected by 
the qualified electors, he shall be com- 
missioned by the governor, give bond 
as required by law, and that he shall 
be bound by oath or affirmation . . 
to support the constitution of the 
commonwealth, and to perform the 
duties of the office with fidelity.” 
Com. v. Hanley, 9 Pa. 5138,-517. 

[a] In sense of “sworn in.’”’—Ross 
v. Williamson, 44 Ga. 501, 503. 

{b] Sworn and _  qualified.—‘‘An- 
other objection taken to the final cer- 
tificate of the clerk is, that it says 
the judge was duly commissioned and 
sworn; and the act of Congress says 
the certificate shall say duly com- 
missioned and qualified. It is best to 
pursue the very words of the act. 
‘We are not entirely certain t'hat Con- 
gress meant by the word qualified, no 
more than that which is compre- 
hended by the word sworn.’ Paca v. 
Dutton, 4 Mo. 371, 373. 

[ec] “Installed” distinguished.—Hx 
p. Smith, 8 S. C. 495, 519. 

21. Shaw v. New York El. R. Co., 
187 N. Y. 186, 79 NE 984, 986. 

22. U. S.iv: Day, 18 F. (2d) 781. 

23. Shanley v. Herold, £41 Fed. 
423, 428 (applying War Revenue Act 
and amendments thereto). 

24. State v. Brown, 113 Oh. St. 386, 
149 NE 192, 193; Spencer v. Kennedy, 
[1926] Ch. 125, 134 (construing special 
articles of association). 

25. Baugh v. Little, 140 Okl. 206, 
282 P 459, 461. 

26. Peo. v. Munising Tp., 213 Mich. 
629, 182 NW 118, 119. 

27. A maxim meaning “A quality 
which ought to form a part is easily 
presumed.” Bouvier L. 


2s.. Borrill Le Ds [eit Fleta lib 2 ¢ 
64 § 191. 
29. Quality: 


Defect in, as constituting breach of 
contract by seller see Sales [35 Cyc 
137; 138]. 

Failure to maintain standard of see 

er ree lon § 1 text and note 8 
Food see Food § 16. 

Goods delivered see Sales [35 Cyc 
214-243]. 


[51 C, J.—8] 


Warranties of see Sales [35 Cye 386— 

389, 397-411, 418-422]. 

380. Dennison Mfg. Co. v, Thomas 
Mfg. Co:, 94 Fed. 651, 657. 

[a] Word. imports ‘adaptedness, 
Suitableness, and fitness for the pur- 
pose specified, in their most compre- 
hensive sense.” Heron v. Davis, 16 
N. Y. Super. 336, 344 [cit Holbert v. 
Weber, 36 N. D. 106, 112, 161 NW 560]. 

[b] As applied to descriptions of 
realty (1) the term must be under- 
stood as embracing not only qualities 
essentially inherent in the land, itself, 
but also adventitious qualities—quali- 
ties extrinsically added, such as prep- 
aration for cultivation or any other 
material improvement made upon the 
Jand. Barnes v. Anderson, 21 Ark. 
125, 126. (2) In proceedings to assess 
damages for land taken by condemna- 
tion, where the quality of the land 
must be described, the description of 
quality must have reference to the 
location and circumstances. Penn- 
sylvania R. Co. v. Bruner, 55 Pa. 318, 
320. (3) By an English statute, jands 
were to be rated for taxation accord- 
ing to their quantity and quality. 
In. construing this statute, it was 
said: “The word ‘quality’ cannot 
mean producing quality, but the 
obvious intention is that the value 
shall be estimated with reference to 
that of land of a similar description 
not built upon, though it may be en- 
hanced in value by the proximity of 
buildings.” Proprietors Regent’s 
Canale VAeStweancrac. 1s) Ow Bromo edo. 

[ec] Commercial quality.—(1) Ina 
bill of lading noting that the captain 
of the vessel was “not responsible for 
the weight nor quality nor for loose 
bales,’ the word “quality” can mean 
no other than the commercial quality 
of the fiber shipped and cannot be 
held to mean that the vessel should 
be relieved of any liability for a dam- 
aged condition of the fiber delivered, 
where it was in good condition when 
shipped. The La Kroma, 138 Fed. 936, 
938. (2) In a prosecution under the 
English Sale of Foods and Drugs Act, 
the word was held to mean the com- 
mercial quality, and not the ‘commer- 
eial description. Anness v. Grivell, 
[1925] 3 K.°Bw 685,692. 

81. Dennison Mfg. Co. v. Thomas 
Mfg. Co., 94 Fed. 651, 657. 

32. Webster D. [quot State v. Mar- 
tin, 60 Ark. 3438, 353, 30 SW 421, 28 
PARAP TSS 12 

33. Webster D. [quot State v. Mar- 
tin, supra]. 


ing applied to a material subject is its 
‘property,’ its ‘virtue, or particular 
power or producing certain effects.’ ”’ 
rie v. Davis, 16 N: Y. Super. 336, 

34. U.S. v. One Hundred and Thir- 
ty-Two Packages of Spirituous Liq- 
uors, 65 Fed. 980, 982. But see An- 
ness v. Grivell, [1915] 3-K. B. 685, 693 
(the word “quality” is not equivalent 
to “kind’’); Francis v. Maas, 3 Q. B. 
D. 341, 343 (“Without express words 
I do not think that we can treat the 
word ‘quality’ as synonymous with - 
‘kind’ );> See also: Kinds 357 Ce -Sieep 
914 notes 27-30. 

[a] “Description” not equivalent. 
—Anness vy. Grivell, [1915] 83 K. B. 
685, 691. 

[b] “Grade” compared and distin- 
guished.—W hitehall Mfg. Co. v. Wise, 
119 Pa. 484, 494, 13 A 298. See also 
Grade 28 C. J: p 754. 

{c] Of tea—In applying Act 
March 2, 1897 (29 St. at L. 604) ec 358 
to prevent the importation of impure 
tea, the court said: “ ‘Quality,’ as 
used in this act, evidently refers to 
the grade or fineness of the leaf, de- 
pending principally on whether the 
leaf was, when plucked, tender and 
young or more mature, and also 
whether the plant producing the leaf 
was of the best kind or growing un- 
der favorable conditions.” Macy v. 
Browne, 215 Fed. 456, 458. 

35. Porter v. Bouchard, 55 Que. Su- 
per. 412, 418. 

36. Union Selling Co. v. Jones, 128 
Fed. 672, 677, 68 CCA 224 (such words 
in a contract for the sale of binder 
twine should be construed to import 
a warranty that the twine was rea- 
sonably fit for the use for which 
binder twine is designed). 

37. Shambe v. Delaware, etc., R. 
Co., 288 Pa. 240,135 A 755) 757. 

38. Montgomery v. State, 68 Tex. 
Crei8; 715k SW. Siete 

39. Gilmore v. Seattle, ete., R. Co.; 
29 Wash. 150, 152, 69 P 743. See. Mor- 
ton v. O’Connor, 85 Ill. A. 273, 276. 

40. Black L. D. [cit Coke Litt. p 
235a). 

41. A maxim meaning “The same 
law which foreign nations have shown 
to us we should show to them.’ Pe- 


loubet Leg. Max. [cit Tayler L. 
Gloss. ]. 
42. A maxim meaning ‘‘How long 


reasonable time ought to be, is not 
defined by law, but depends upon the 
discretion of the judges.” Black L. D. 
[cit Coke Litt. p 56]. 

43. A maxim meaning “Let every 
man employ himself in the pursuit in 
which he is the most proficient.” 
Morgan Leg. Max. 

44. A maxim meaning ‘‘A reasona- 
ble determination is not defined; but 
is left to the discretion of the judg- 


114° (5170, Fa] 

QUAMVIS ALIQUID PER SE NON SIT MA- 
LUM, TAMEN SI SIT MALI EXEMPLI NON EST 
FACIENDUM.+‘** 

QUAMVIS LEX GENERALITER LOQUITUR, 
RESTRINGENDA TAMEN EST, UT CESSANTE 
RATIONE ET IPSA CESSAT.#° 

QUAMVIS QUIS PRO CONTUMACIA ET FUGA 
UTLAGETUR, NON PROPTER HOC CONVICTUS 
EST DE FACTO PRINCIPIALI.‘’ 

QUANDO ABEST PROVISIO PARTIS, ADEST 
PROVISIO LEGIS.‘*§ 

QUANDO ACCIDERINT. Literally “When they 
shall happen, or come to hand.” In practice, the 
technical name of a judgment entered against an 
executor or administrator, where it is directed to be 
satisfied out of assets which may “afterwards come” 
to the hands of defendant.*® 

QUANDO ALIQUID CONCEDITUR, CONCEDI- 
TUR ID SINE QUO ILLUD FIERI NON POSSIT.*° 

QUANDO ALIQUID CONCEDITUR, OMNIA 
CONCESSA VIDENTUR, SINE QUIBUS HOC EX- 
PLICARI NEQUIT.*? 

QUANDO ALIQUID CUI CONCEDITUR ET ID 
PER QUOD PERVENITUR AD ILLIUD.*? 

QUANDO ALIQUID MANDATUR, MANDATUR 
ae OMNE PER QUOD PERVENITUR AD IL- 

UD.** 

QUANDO ALIQUID PER SE NON SIT MALUM, 
TAMEN SI SIT MALI EXEMPLI, NON EST FA- 
CIENDUM.*4 

QUANDO ALIQUID PROHIBETUR EX DI- 


es, from a view of all the circum- 


amb’s Case, 5 Coke 


QUAMVIS ALIQUID PER SE, ETC. 


RECTO, PROHIBETUR ET PER OBLIQUUM.** 

QUANDO ALIQUID PROHIBETUR, PROHIBE- 
TUR ET OMNE PER QUOD DEVENITUR AD IL- 
LUD.°*® 

QUANDO ALIQUIS ALIQUID CONCEDIT, CON- 
CEDERE VIDETUR ET ID SINE QUO RES UTI 
NON POTEST.°*’ 

QUANDO CHARTA CONTINET GENERALEM 
CLAUSULAM, POSTEAQUE DESCENDIT AD 
VERBA SPECIALIA, QUA CLAUSULA GENER- 
ALI SUNT CONSENTANEA, INTERPRETANDA 
EST CHARTA SECUNDUM VERBA SPECIAL- 
TASES 

QUANDO DE UNA ET EADEM RE, DUO ONER- 
ABILES EXISTUNT, UNUS, PRO INSUFFI- 
CIENTA ALTERIUS, DE INTEGRO ONERABI- 
TUR.°® 

QUANDO DISPOSITIO REFERRI POTEST AD 
DUAS RES ITA QUOD SECUNDUM RELATION- 
EM UNAM VITIETUR ET SECUNDUM ALTER- 
AM UTILIS SIT, TUM FACIENDA EST RELATIO 
AD ILLAM UT VALEAT DISPOSITIO.°° 

QUANDO DIVERSI DESIDERANTUR ACTUS 
AD ALIQUEM STATUM PERFICIENDUM, PLUS 
RESPICIT LEX ACTUM ORIGINALEM.°? 

QUANDO DUO JURA CONCURRUNT IN UNA 
PERSONA, QUUM EST AC SI ESSENT IN DI- 
VERSIS.°* 

QUANDO JUS DOMINI REGIS ET SUBDITI 
CONCURRUNT, JUS REGIS PRAFERRI DE- 


BET.®? 
115b, 116, 77 Re-| ham’s Case, 8 Coke 150b, 154b, 77 Re- 


print VOL. 
59. A maxim meaning ‘Where 


stances.” Morgan Leg. Max. [cit God-] print 235]. 
frey’s Case, 11 Coke 42a, 44a, 77 Re- [a] Applied in: Morgan’s Est., 20 
print 1199]. Phila. (Pa.) 60; France’s Est., 17 


45. A maxim meaning “Although 
in itself a thing may not be bad, yet 
if it holds out a bad example it is 
not to be done.” Bouvier L. D. [cit 
2 Inst. p 564]. 

46. A maxim meaning “Although 
the law speaks generally, it is to be 
restrained, since when the reason on 
which it is grounded fails, it fails.” 
Peloubet Leg. Max. [cit 4 Inst. p 330]. 

47. A maxim meaning “Though a 
person may be outlawed for contempt 
and flight, he is not, on that account, 
eonvicted of the principal fact.’ Mor- 
gan Leg. Max. [cit Tayler L. Gloss.]. 

48s. A maxim meaning ‘‘When the 
provision of the party is wanting, the 
provision of the law is at hand.” 
Black L. D. [cit 6 Viner Abr. p 49]. 

49. Burrill L. D. See Pearson v. 
McBean, 133 Ill. A. 585, 594; Dickson 
vy. Crawley, 112 N. C. 629, 633, 17. SH 
158; Gaither v. Sain, 91 N. C. 304, 
307. See also Executors and Admin- 
istrators § 2202. 

50. A maxim meaning ‘‘When any- 
thing is granted, that also is granted 
without which it cannot be of effect.” 
Peloubet Leg. Max. 

[a] Applied in: Proprietors 
Charles River Bridge v. Proprietors 
Warren Bridge, 7 Pick. (Mass.) 344, 
494; Sterricker v. Dickinson, 9 Barb. 
GNEEYG) 516. 5185 

51. A maxim meaning ‘‘When any- 
thing is granted (or conferred), all 
things necessary for the explication 
(i. e., treatment, development, use) of 
that thing appear also to be granted.” 
Trayner Leg. Max. 

52. A maxim meaning ‘‘When any 
thing is granted, that by which it is 
reached is also understood as grant- 
ed.” Morgan Leg. Max. 

53. A maxim meaning ‘When any- 
thing is commanded, everything by 
which it can be accomplished is also 
commanded.” Black L. D. [cit Foli- 


Phila. (Pa.) 485; Davis’ Est., 13 Phila. 
(Pa.) 407, 408; France’s Est., 16 Wkly 
NC (Pa.) 350, 351; Miller v. Knox, 
4 Bing. N. Cas. 574, 582, 33 ECL 865, 
132 Reprint 910; Frost v. Oliver, 2 BE. 
& B. 301, 306, 75 ECL 301, 20 EngL&EHq 
114, 118 Reprint 780. 

54. A maxim meaning ‘When any- 
thing by itself is not evil, and yet 
may be an example for evil, it is not 
to be done.” Bouvier L. D. [cit 2 Inst. 
p 564]. 

[a] Applied in: Peo. vy. Hudson 
River Connecting R., Corp., 228 N. Y. 
203, 126 NE 801, 808; In re Macleay, 
L. R. 20 Eq. 186, 189. 

55. A maxim meaning “When any 
thing is prohibited directly, it is pro- 
hibited also indirectly.’’ Morgan Leg. 
Max. [cit Coke Litt. p 223]. 

56. A maxim meaning “That which 
cannot be done directly shall not be 
done indirectly.” Black L. D. [cit 
Broom Leg. Max.]. 

[a] Applied in: Proprietors 
Charles River Bridge v. Proprietors 
Warren Bridge, 7 Pick. (Mass.) 344, 
494; Macdonald vy. Crombie, 2 Ont. 
243, 259. 

57. A maxim meaning ‘‘When a 
person grants a thing, he is supposed 
to grant that also without which the 
thing cannot be used.” Bouvier L. D. 
[cit 3 Kent Comm. p 421]. 

[a] Applied in: Elliot v. Shep- 
herd, 25 Me. 371, 378; Nichols v. Luce, 
24 Pick. (Mass.) 102, 104; Dillman v. 
Hoffman, 38 Wis. 559, 572; Pinning- 
ton v. Galland, 9 Exch. 1, 12, 20 Engl 
Eq 561, 156 Reprint 1; Lupton y. Ran- 
kin, 17%, Ont:45993607: 

58. A maxim meaning “When a 
deed contains a general clause, and 
afterwards descends to special words, 
which are consentaneous to the gen- 
eral clause, the deed is to be inter- 
preted according to the _ special 
words.” Peloubet Leg. Max. [cit Alt- 


there are two persons liable for one 
and the same thing, one, for the oth- 
er’s default, will be charged for the 
. Morgan Leg. Max. [cit 2 Inst. 
DegcL ls » 

60. A maxim meaning ‘When a 
disposition may refer to two things, 


so that by the former it’ would be viti-' 


ated, and by the latter it would be pre- 
served, then the relation is to be 
made to the latter, so that the dis- 
position may be valid.” Black L. D. 
[cit Curson’s Case, 6 Coke 75b, 76b, 
77 Reprint 369]. 

61. A maxim meaning “When dif- 
ferent acts are required to the forma- 
tion of an estate, the law chiefly re- 
gards the original act.” Bouvier L. 
D. [cit Lampet’s Case, 10 Coke 46b, 
49a, 77 Reprint 994]. 

62. A maxim meaning ‘When two 
rights concur in one person, it is the 
same as if they were in separate per- 
sons.” Peloubet Leg. Max. [cit Ac- 
ton’s Case, 4 Coke 117a, 118a, 76 Re- 
print 1107]. 

[a] Applied in: Kessinger vy. Wil- 
son, 53 Ark. 400, 14 SW 96, 22 AmSR 
220; Newall v. Wright, 3 Mass. 138, 
142, 3 AmD 98; Sims v. Chew, 15 Serg. 
& R. (Pa.) 197, 205; Jason v. Jervis, 1 
Vern. Ch. 284, 285, 23 Reprint 472. 

63. A maxim'meaning ‘Where the 
title of the king and the title of a sub- 
ject concur, the king’s title shall be 
preferred.” Morgan Leg. Max. [cit 
Broom Leg. Max.; Quick’s Case, 9 
Coke 129a, 129b, 77 Reprint 916]. 

[a] Applied in: Maryland Fidelity, 
etc., Co. v, State Bank, 117 Or. 1, 242 Pp 
823, 825 (to give state preference as 
depositor in insolvent bank). 

[b] Quoted in: Middlesex County 
v. State Bank, 29 N. J. Eq. 268; Giles 
v. Grover, 9 Bing. 128, 136, 23 BCL 515, 
131 Reprint 563, 6 Bligh N. S. 277, 5 
Reprint 598, 1 Cl. & F. 72, 6 Reprint 
843; Ex p. Jones, 3: Deac. & C. 521, 
aa ee Ys Nova Scotia Bank, 11 Can. 


—————  —— —  ———  — — —— —  — —— — — 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and. note number. 
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QUANDO LEX ALIQUID—QUANTUM 


QUANDO LEX ALIQUID ALICUI CONCEDIT, 
CONCEDERE VIDETUR ID SINE QUO RES IP- 
SA ESSE NON POTEST.*+ 

QUANDO LEX ALIQUID ALICUI CONCEDIT, 
Prey INCIDENTIA TACITE CONCEDUN- 
TUR,.65 

QUANDO LEX EST SPECIALIS RATIO AU- 
TEM GENERALIS, GENERALITER LEX EST IN- 
TELLIGENDA.§®* 

QUANDO LICET ID QUOD MAJUS, VIDETUR 
ET LICERE ID QUOD MINUS.°*? 

QUANDO MULIER NOBILIS NUPSERIT IG- 
NOBILI, DESINIT ESSE NOBILIS, NISI NO- 
BILITAS NATIVA FUERIT.*$ 

QUANDO PLUS FIT QUAM FIERI DEBET, 
VIDETUR ETIAM ILLUD FIERI QUOD FACIEN- 
DUM EST.°®® 

QUANDO QUOD AGO NON VALET UT AGO, 
VALEAT QUANTUM VALERE POTEST.”° 

QUANDO RES NON VALET UT AGO, VALEAT 
QUANTUM VALERE POTEST.7! — 

QUANDO VERBA ET MENS CONGRUUNT, 
NON EST INTERPRETATIONI LOCUS.” 

QUANDO VERBA STATUTI SUNT SPECIALA, 
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RATIO AUTEM GENERALIS, GENERALITER 
STATUTUM EST INTELLIGENDUM.’?* 

QUANTI MINORIS. In Louisiana, an action for 
the reduction of the price in consequence of a defect 
in the thing sold.7* 

QUANTITY.7®> That which answers the question, 
“How much?”7® The attribute of being so much, 
and not more or less;77 that property of anything 
which may be increased or diminished;7* a parti- 
tion or part,’® although it may imply the whole and 
not a part;®® an indefinite extent of space.*t The 
term may be employed as meaning amount;*®? bulk;*? 
measure ;** weight.8° The term has been held equiv- 
alent to “divers and sundry.’”’*® 

Phrases: “Quantity and quality being consid- 
ered,”’’* “quantity guaranteed,”®* “quantity of 
acts,’”’5® “quantity of land,’”’®® “quantity of timber,’ 
“quantity survey method,”®? “whole quantity.’’®* 

QUANTO GRADU UNUSQUISQUE EORUM 
DISTAT STIRPITE, EODEM DISTAT INTER 
SE. °4 5 

QUANTO IN ARTE EST MELIOR, TANTO EST 
NEQUIOR.?®® 

QUANTUM. Quantity; amount.?® 


64. A maxim meaning ‘When the 
law grants anything to any one it is 
considered to grant that also without 
which the thing itself cannot exist.” 
Peloubet Leg. Max. [cit Franklin’s 
Case, 5 Coke 46b, 47a, 77 Reprint 125]. 

[a] Applied in: Matter of McDon- 
Aldea Nes Yen CL yee. Gis COX: Vin akes; 
15 App. Cas. 506, 540; Doyle v. Fal- 
eoner, L.. R. 1 P. Cy 328, 340; Kielley 
v. Carson, 4 Moore P. C. 63, 13 Re- 
print 225; Fenton v. Hampton, 11 
Moore P. C. 347, 360, 14 Reprint 727; 
Moriarity v. Kavanagh, 2 Newfoundl. 
591,-594. 

65. A maxim meaning ‘‘When the 
law gives anything to any one, all 
incidents are tacitly given.” Black 
Een D: [eit 2atmst. p.63261. 

66. A maxim meaning ‘‘When the 
law is special, but its reason general, 
the law is to be understood generally.” 
Peloubet Leg. Max. [cit 2 Inst. p 83]. 

67. A maxim meaning “When the 
greater is allowed, the less is to be 
understood as allowed also.” Black L. 
D. [cit Sheppard Touchst. p 429]. 

68. A maxim meaning “When a 
[noble] woman marries a man not 
noble, she ceases to be noble, unless 
noble by her own birth.” Morgan Leg. 
Max. [cit Acton’s Case, 4 Coke, 117a, 
118a, 76 Reprint 1107]. 

69. A maxim meaning ‘Where 
more is done than ought to be done, 
that at least shall be considered as 
performed which should have been 
performed.” Black L. D. [cit Broom 
Leg. Max.; Wade's Case, 5 Coke 114a, 
115a, 77 Reprint 232, 8 Coke 85a, 77 
Reprint 603]. 

[a] Applied in: Mowatt v. Londes- 
borough, 4 E. & B. 1, 7, 28 EngL&Eq 
119, 82 ECL 1, 119 Reprint 1; Scottish 
American Inv. Co. v. Hlora, 6 Ont. 
A, 628, 635, 636. : 

70. A maxim meaning “When that 
which I do does not have effect as 
I do it, let it have as much effect as 
itucam” (Bouvier UD. 

[a] Applied in: Jackson v. Blodg- 
etwié Johns. GN. °Y¥.)) 172, 178: 

71. A maxim meaning “When a 
thing is of no force as I do it, it 
shall have effect as far as it can.” 
Peloubet Leg. Max. 

[a] Applied in: Thayer v. McGee, 
20 Mich. 195, 207; Van Syckel’s Est., 
9 Pa. Dist. 367, 368, 24 Pa. Co. 241; 
Lambaert’s Est., 10 Pa. Co. 10; Good- 
title v. Bailey, Cowp. 597, 600, 98 
Reprint 1260; Dighton v. Tomlinson, 
10 Mod. 31, 34, 88 Reprint 612, 1 P. 
Wms. 149, 24 Reprint 335, Salk. 239, 
91 Reprint 212. 

72. A maxim meaning “When the 


words and the mind agree, there is no 

place for interpretation.” Black L. D. 
73. A maxim meaning ‘‘When ‘the 

words of a statute are special, but the 

reason general, the statute is to be 
understood generally. Morgan Leg. 

Max. [cit Beawfage’s Case, 10 Coke 

99b, 101b, 77 Reprint 1076]. 

74. Millaudon v. Soubercase, 3 
Mart. N. S. (La.) 287, 288. See also 
Sales [35 Cye 545]. 

75. Amendment as to quantity in 
pleading see Pleading §§ 678, 696-701. 

Evidence as to quantity see Pvi- 
dence §§ 675, 776. 

Quantity of: 

Goods sold or delivered see Frauds, 
Statute of §§ 2387, 283; Sales [35 
Cye 137, 202-213, 390, 617]. 

Interest in estate see Estates §§ 5- 
22. 

Land: 

In general see Boundaries §§ 36, 37; 

Covenants § 11. 
Mortgaged see Mortgages §§ 391, 
1092 


Sold see Vendor and Purchaser [39 
Cye 1250, 1267, 1283, 1309, 1312— 
1314, 1415, 15838-1589, 1593, 2017]. 

Minerals granted or sold see Mines 

and Minerals §§ 554, 555, 616-618. 
Mining property see Mines and Min- 

erals §§ 544, 609. 

Work and materials see Mechanics’ 

Liens § 61. 

76. Webster D. [quot Texas, etc., 
R. Co. v. Cuteman, 4 Tex. A, Civ. Cas. 
§ 1, 14 SW 1069, 1070]. 

77. Webster D. [quot Texas, etc., 
R. Co. v. Cuteman, supra]. 

78. Webster D. [quot Reg. v. Cu- 
nerty, 2 CanCrCas 325, 326]. 

79. Webster D. [quot Reg. v. Cu- 
nerty, Supra]. 

80. Scattergood v. Tutton, 2 Fed. 
2 


8, 29. 

[a] In schedule relating to duties 
on imported fruit, and making an al- 
lowance for loss on decay which ex- 
ceeds twenty-five per cent of the 
quantity, ‘‘quantity” relates to the 
whole importation of fruit, and not to 
the quantity in each particular pack- 
age damaged. Scattergood v. Tut- 
ton, 2 Fed. 28, 29. 

81. Webster D. [quot Reg. v. Cu- 
nerty, 2 CanCrCas 325, 326]. See 
Pennsylvania R. Co. v. Bruner, 55 Pa. 
318, 320 (“without a calculation of 
contents’’). 

82. Reg. v. Cunerty, 2 CanCrCas 
325, 327. But see Sherman, etc., R. 
Go: v. Conly, (Tex. Civ. A.) 37 SW 
253, 254 (“quantity may include 
weights or amounts, but neither of 
these latter terms are accurately sy- 


nonymous with ‘quantity’ ’’). 
“Amount” see 2 C. J. p 1329. 
83. Webster New Int. D. [quot 
Reg. v. Cunerty, 2 CanCrCas 325, 326]. 
“Bulk” see 9 C. J. p 1003. 


84. Reg. v. Cunerty, 2 CanCrCas 
325, 326. 
85. Reg. v. Cunerty, supra. But 


see Sherman, ; ot Ws, 
(Tex. Civ. A.) 37) (Swer253 254 
SES > Com: vy. 
(Mass.) 451, 453 (“It is not perceived 
. . .«. that the description of bank 
bills as‘‘a quantity,’ instead of ‘divers 
and sundry,’ constitutes an error’’). 
See Com. v. Butts, 124 Mass. 449, 452. 
87. Neal Pub. Co. v. Rolph, 169 Cal. 
190, 146 P 659, 661, 662. 
88. Bissell v. Campbell 549 Nemeyve 
353, 357 (held to be a technical ex- 
Bey See Evidence § 1602 note 


89. Shambe v. Delaware, ete. R.’ 
Co., 288 Pa. 240, 185 A 755, 757 (in de- 
termining what constitutes “doing 
business’’). 

90. Brixius v. Reimringer, 101 
ae 347, 348, 112 NW 273, 118 AmSR 

[a] As used in homestead statute, 
the words ‘quantity of land’ do not 
necessarily mean one parcel or com- 
pact body of land. Brixius v. Reim- 
ringer, 101 Minn, 347, 348, 112 NW 
273, 118 AmSR 629. 

91. Wood v. Nimpkish Lake Log- 
ing Co.,-Ltd., 36 B. C. 237, 239: See 
Swift v. David, 107 L. T. Rep. N. S. 
71,73; 8 DomLR ‘739, [191292) Wiest 
Wkly 709. 

92. Rex v. Carslake Hotel Co., 
(Can.) 34 DomLR 273, )}275,.16 Cane 
Exch. 24; Rex v. Griffin, 18 Can. Exch. 
51,752 


93. Scattergood v. Tutton, 2 Fed. 
28, 29. 

94. A maxim meaning ‘In so far as 
each person is removed from the 


stock, in such degree are they related 
among themselves.” Peloubet Leg. 
Max. [cit Tayler_L. Gloss. ]. 

95. A maxim meaning ‘“‘The more 
skillful the thief or the gambler is 
in his art, the more wicked he is.” 


Morgan Leg. Max. [cit Riley Leg. 
Max.]. 
96. Webster Dict. [quot Connelly 


v. Western Union Tel. Co., 100 Va. 51, 
63, 40 SE 618, 98 AmSR 919, 56 LRA 
663]. See The Copenhagen, 1 C. Rob. 
289, 292, 165 Reprint 180. 

[a] “Quantum and value.’”’—Mat- 
fen of Cullen, 53 Hun 534, 540, 6 NYS 
625. 

“Amount” see 2 C. J. p 1329. 

“Quantity” see ante. 
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QUANTUM DAMNIFICATUS. How much dam- 
nified ?°7 

QUANTUM MERUIT.°® Literally “As much as 
he deserved.”®® In pleading, the common count in 
an action of assumpsit for work and labor, founded 
on an implied assumpsit or promise on the part of 
defendant to pay plaintiff as much as he reasonably 
deserved to have for his labor.+ 

QUANTUM TENENS DOMINO EX HOMAGIO, 
TANTUM DOMINUS TENENTI EX DOMINIO 
DEBET PRATER SOLAM REVERENTIAM; 
MUTUA DEBET ESSE DOMINII ET HOMAGII 
FIDELITATIS CONNEXIO.? 

QUANTUM VALEAT. Whatever value it may 
have; for as much as it is worth.’ 

QUANTUM VALEBANT. Literally “As much 
as they were worth.” In pleading, the common count 
in an action of assumpsit for goods sold and deliv- 
ered, founded on an implied assumpsit or promise, on 
the part of defendant, to pay plaintiff as much. as 
the goods were reasonably worth.* 

QUARANTINE. [§ 1] A. Asa Noun.® A peri- 
od of forty days;° originally a period of time con- 
sisting of forty days, but now of variable length, dur- 
ing which a vessel from certain coasts or ports, said 
or supposed to be infected with certain diseases, is 
not allowed to communicate with the shore, except 
under particular restrictions; now, any forced stop- 
page of travel or intercourse on account of conta- 
gious or infectious disease;* a term to be entered 


97. Black L. D. 


QUANTUM DAMNIFICATUS—QUARE INCUMBRAVIT 


the work and labor performed, that 


upon and finished with the result of access to the 
country.°® 

[§ 2] B. Asa Verb. To subject, to quarantine ;?° 
that is to keep persons, when suspected of having 
contracted or been exposed to an infectious disease, 
out of a community, or to confine them to a given 
place therein, and to prevent intercourse between 
them and the people generally of such community. a 

[§ 3] C. As an Adjective. The word is some- 
times used as an adjective.” 

QUARE CLAUSUM FREGIT. Wherefore he 
broke the close.+? 

QUARE EJECIT INFRA TERMINUM. Liter- 
ally “Wherefore he ejected within the term.” A 
writ which lay for a lessee when he was east out or 
ejected from his farm before the expiration of his 
term, against the lessor or feoffee who so ejected him, 
to recover the residue of his term, and also damages 
for being so ejected.'+ 

QUARE EXECUTIONEM NON. 
[should] not [be issued].?® 

QUARE IMPEDIT. Literally “Wherefore he 
hinders.” A writ or action which lies for the patron 
of an advowson, where he has been disturbed in his 
right of patronage.t® 

QUARE INCUMBRAVIT. Literally “Wherefore 
he incumbered.” The name of a writ against a bish- 
op, after judgment in an action of quare impedit, 
where he had incumbered the church with a clerk 
pending the action.?* 


Why execution 


Webster D. [quot Gibson v. The 


[a] It is name of issue directed 
by a court of equity to be tried in a 
court of law, to ascertain the amount 
of’ compensation to be allowed for 
damage. Black L. Dict. 

98. Quantum meruit: 

One of common eget see Assumpsit, 

Action of §§ 5, 14-23. 

Recovery on: 

By or from persons in particular 
status or occupation see specific 
titles. 

For services: 

Generally see Work and Labor 
[40 Cye 2824-2836]. 
After: 
Abandonment of contract see 
Contracts § 733. 
Declaring on express contract 
see Contracts § 908 

Under partially perfor med contract: 
In general see Contracts § 787. 
Unenforceable because of statute 

of frauds see Frauds, Statute 
of §§ 427-435. 

99. Burrill L. D. See Viles v. Ken- 
nebec Lumber Co., 118 Me. 148, 106 A 
431, 433 (‘‘what he merits’); Hoyt 
v. Buder, (Mo.) 6 SW (2d) 947, 951 
fquot Cyc]. 

1. Black L. D. [cit 3 Blackstone 
Comm. p 161]. See Carpenter v. Jo- 
sey Oil Co., 26 F. (2d) 442; South- 
western Fruit, etc., Co. v. Cameron, 
16 Ariz. 87, 141 P 572: Viles v. Ken- 
nebee Lumber Co., 118° Me. 148, 106 A 
431; Hoyt v. Buder, (Mo.) 6 SW (2d) 
947, 951, 952 [cit Cyc]; McCormick v. 
we s. Fidelity, ete., Co., 114 Mo. A. 460, 
466, 89 SW 905; Johnson v. Wanamak- 
er, 7 Pa. Dist. 66, 20 Pa. Co. 5480; Hol- 
liday v. Pegram, 101 S. C. 378, 85 SH 
908, 909; Bills v. Polk, 4 ee (Tenn. ) 
494, 495; Baehr v. Buell, 133 Wis. 119, 
113 NW -433, 434. 

{a] Distinct from cause of action 
on contract.—McCormick v. U. S. Fi- 
delity, ét¢., Co.,° 114 Mo’ A, 460,89 
SW 905, 906, 907. See Southwestern 
Arizona Fruit, etc., Co. v. Cameron, 
16 Ariz. 87, 89, 141 P 572 (“On the 
quantum meruit count it is not the 
amount agreed to be paid under the 
contract, but the reasonable value of 


the plaintiff is entitled to recover’’); 

Wade v. Nelson, 119 Mo. A. 278, 95 

SW 956. 

{[b] Quantum meruit upon implied 
contract differs from one upon spe- 
cial contract.—Viles v. Kennebec 
Lumber Co., 118 Me. 148, 106 A 431. 

[c] Limited to actual services ren- 
dered.—Matter of Driscoll, 131 Misc. 
613, 228 NYS 335, 338. 

{d] Refers to obligations imposed 
by law, without regard to the inten- 
tion or assent of the parties bound, 
for reasons dictated by reason and 
justice. Carpenter v. Josey Oil Co., 
26 F. (2d) 442, 443. 

2. A maxim meaning “AS much as 
the tenant by his homage owes to his 
lord, so much is the lord, by his lord- 
ship, indebted to the tenant, except 
reverence alone; the tie of dominion 
and of homage ought to be mutual.” 
Black L. D. [cit Coke Litt: p 64]. 

3. Trayner Leg. Max. 

4 Burrill L. D. See also Assump- 
sit, Action of § 5; Sales [35 Cyc 535]. 

5. As health measure: 

In general see Commerce § 66; 
stitutional Law § 425; 
41-51; 
207, 562 

Excuse for delay in loading and un- 
loading see Shipping [36 Cyc 363]. 
Quarantine of animals see Animals 

§§ 182-186; Carriers §§ 117, 1021. 
Widow’s quarantine see Executors 

and Administrators §§ 764-770. 

6. Webster New Int. D. 

7. Burrill L. D. [quot Gibson wv. 
The Steamer Madras, 5 Hawaii 109, 


Con- 
; Health §§ 
Municipal Corporations §8§ 


120]. 
[a] Similar definitions.—(1) ‘‘The 
space of forty days; appropriately, 


the term of forty days during which 
a Ship arriving in port, and suspect- 
ed of being infected with a malignant 
or contagious disease, is obliged to 
forbear all intercourse with the city 
or place. Restraint of inter- 
course to which a ship may be sub- 
jected, on the presumption that she 
may be infected, either for forty days 
or for any other limited period.” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Steamer Madras, 5 Hawaii 109, 116, 
120]. (2) “The term of forty days 
during which persons coming from 
foreign ports infected with the plague 
are not permitted to come ashore.” 
Tomlin L. D. [quot Gibson v. The 
Steamer Madras, supra]. 

8. Webster New Int. D. 

[a] Another definition.—‘The 
method used to confine the disease 
within the person in whom it is de- 
tected or to prevent a healthy person 
from contracting the infection.” Peo. 
v. Robertson, 302 Ill. 422, 433, 134 NE 
815, 22 ALR 835. 

9. Gibson v. ane Steamer Madras, 
5 Hawaii 109, 12 

10. Webster hee Ih aiesedG), 

ll. Ex p. Culver, 187 Cal. 437, 202 
P 661, 664 [quot Cyc]; Daniel v. ’Put- 
nam County, 113; Gals 105 5226.38 1H) 
980, 54 “LRA 292% Crane v. School 
Dist. No. 14, 95 Or. 644, 188 P 712, 715. 
See Peo. v. Robertson, 302 Ill. 423, 134 
NE 815, 819, 22 ALR 835. 

fa] Distinguished from ‘“vacci- 
nate.”—Daniel v. Putnam County, 113 
Ga. 570, 572, 38 SE oe 54 LRA 292. 
See also Health §§ 39, 

Expenses and cost coe services to 
paren, quarantined see Health §§ 95-— 


12. See cases infra this note. 

[a] “Quarantine Act.”—Rex  v. 
Young, 27 Austr. C. L. R. 100, 104. 

[b] “Quarantine regulations.”— 


Greensboro v. Ehrenreich, 80 Ala. 579, 
2 S 725, 60. AmR 130; Koscuisko v. 
Stomberg, 68 Miss. 469, AN, ‘SS 429 75 
24 AmSR 281, 12 LRA 528. See also 
Commerce § 66; Constitutional Law 
ee 425; Municipal Corporations §§ 207, 


13. Blackipi. 9b. See Generally 
Trespass [38 Cyc 985]. See also Cem- 
eteries. (§) 363. (Closes 1isi@igs~ p9L7. 
text and notes 15- 17; Judgments § 
1360 text and note 8 


14. Abbott L. D. [cit Cowel Termes 
de la Ley]. 

15... English oD, 

16. - Black GD. 

17...) Abbott. La D. 


QUARE INTRUSIT. A writ that formerly lay 


where the lord proffered a suitable 


ward, who rejected it, and entered into the land, and 
married another, the value of his marriage not be- 


ing satisfied to the lord.'§ 


QUARE NON ADMISIT. Literally “Wherefore 
The name of a writ against a bish- 


he did not admit.” 
op for refusing to present the clerk 


party in an action of quare impedit, after being di- 
rected to do so by the writ of ad admittendum cleri- 


eum.t® 


QUARE NON PERMITTIT. An ancient writ, 
which lay for one who had a right to present to a 
ehurch for a turn against the proprietary.?° 

QUARE OBTRUXIT. Literally “Wherefore he 


obstructed.” A writ which lay for 


a liberty to pass through his neighbor’s ground, could 
not enjoy his right hecause the owner had so ob- 


structed it.?! 


QUARE VI ET ARMIS, ET CONTRA PACEM. 


18. Black L. D. 
19. Abbott L. D. 
20. Black L. D. 
21. Black L. D. 


22. Uambly v. Trott, 1 Cowp. 371, 
375, 98 Reprint 1136 [quot Devine v. 
Healy, 141 Ill. A. 290, 294]. 

23. See Disorderly Conduct § 11; 
Fieht 25. C. J..p 1122; Homicide §§ 


407, 473. 

24. State v.-Noell, (Mo. A.) 295 SW 
529,: 531. 

25. State v. Noell, supra. 


“Brawling” see 9 C. J. p 319. 

26. Carr v. Conyers, 84 Ga. 287, 
289; 10°'SH 630, 20 ‘AmSR 357 (ait 
seems to us that it takes two to make 
a quarrel; that a quarrel cannot be 
ex parte. Certainly so, unless the 
speaker utters his words in a loud and 
angry tone’’). 


27. Webster New Uhekife DY 

{al “Quarreling.’—Carr v. Con- 
yers, 84 Ga. 287, 10 SE 630, 631, 20 
am SE 357. See Disorderly Conduct 
§ 11. 

{[b] In accident policy providing 


that, if death occurs from assault pro- 
voked by quarreling, no recovery can 
be had, the term cannot be held to 
mean every frivolous controversy 
which might, in some sense, be termed 
a “quarrel,” although it was not a dis- 
pute or quarrel from which insured 
might reasonably have expected anger 
to be provoked or injury to result. 
Accident Ins. Co. of North America v. 
Bennett, 90 Tenn. 256, 265, 16 SW 
723, 25 AmSR 685. 

{c] In ordinance forbidding per- 
sons to quarrel, the term is very com- 
prehensive and would include a diffi- 
culty in which the owner of a store 
engaged in an attempt to eject a per- 
son from his premises who refused to 
go when ordered, although the ancient 
law would have given him a right to 
use force. Metcalf v. Peo., 2 Colo. A. 
Zo2, 80) (39: 

28. Webster New Int. D. See State 
v. Fletcher, (Mo.) 190 SW 317, 322. 


[a] “Turbulent”? compared.—State 
v. Fletcher, (Mo.) 190 SW 317, 322. 
29. Quarry: 


Liabilities for injuries to workmen in 

see Master and Servant §§ 478, 479. 
Operation of: 

In general re Mines and Minerals 

§§ 776-94 
By: 
Lessee see Mines and Minerals §§ 
610-612. 
Life tenant see Estates § 86, 
Mortgagee or . mortgagor 
Mortgages § 602. 
Rights to stone taken from, on mort- 
gage foreclosure sale see Mortgages 

§ 1894 note 49. 

30. [a] Said to be derived from 
the French word “quarriere.” Bell v 
Wilson, L. R. 1 Ch. 303, 309. 

[b] “In the Latin of the lower 
ages, quadratarius was a stonecutter 
qui marmora quadrat, and hence quar- 


see 


QUARE INTRUSIT—QUARRY 


marriage to his | peace.?? 


QUARREL.’* 
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Wherefore by force and arms and against the 


As a noun, an altercation;?* a 


brawl;?° the exchange of angry utterances between 


two or more persons, and not the mere use in an 


of the prevailing 


tion.28 


QUARRY.*® 


one who, having 


purposes ;°? 


riere, the place where he quadrates, 
or cuts the stones in squares. Bell 
v. Wilson, L. R. 1 Ch, 308, 309. 

31. Shaw v. Wallace, PASO ie ene 
453, 462 [quot Hoysradt v. Delaware, 
etc., R..Co., 151 Fed. 321, 331]. 

[a] “Not an indefinite extent of 
stone or rock which may be worked.” 
Shaw v. Wallace, 25 N. J. L. 453, 462 
{quot Hoysradt v. Delaware, etc., R. 
Coy 151) Pede7321, 332]: 

Eby, As boundaries. —In construing 
a contract to convey lands bounded on 
on the south by a line ten paces north 
of certain quarries, the face of the 
quarries, as worked, being toward the 
south, it was held that lands bounded 
on the south by a line ten yards north 
of the face of the quarries, as worked, 
were meant, without regard to the ex- 
tent toward the north of the stone 


that constituted the quarries. Huff- 
man v. Hummer, 18 N. J. Eq. 83, 89. 
32. Ruttledge v. Kress, 17 Pa. 


Super. 490, 495. 

[a] Similar definitions.—(1) ‘“‘An 
excavation from which useful rock or 
other material is taken for building, 
engineering, and other purposes, and 
generally worked on the open-cut sys- 
tem.’ Australian Slate Quarries, Ltd. 
v. Federal Tax Comr., 33 Austr. C. L. 
R. 416, 425. (2) “An open excavation, 
usually for obtaining building stone, 
slate, or limestone.” Webster New 
Int. D. [quot Greene County v. Lattas 
Creek Coal Co., (Ind. A.) 96 NE 633, 
637]. (3) “A place, generally open at 
top and front, from which rock or 
stone is extracted solely because of 
its value for use elsewhere.” In re 
Kelso, 147 Cal. 609, 611, 82 P 241, 109 
AmSR 178, 2 LRANS 796. 

[b] Compared with, and distin- 
guished from, “mine. »2(1) Century 
D. [quot J. M. Guffey Petroleum Co. 
v. Murrell, 127 Lia. 466, 53°S_705,' 711]; 
Rapalje & L. L. D. [quot Murray Vv. 
Allard, 100 Tenn. 100, 110, 43 SW 355, 
66 AmSR 740, 39 LRA 249]; Webster 
D. [quot Marvel v. Merritt, 116 U. S. 
11,12, 6 SCt 207, 29 L. ed. 5501; Web- 
ster New Int. D. [quot Greene County 
v. Lattas Creek Coal Co., (Ind. A.) 96 
NE 633, 637]. See Foster v. St. Jo- 
seph, 39 Ont. L. 114, 12 OntWN 38 
(quarry held not ‘“‘mineral land” or 
“mine’’ within a tax-exemption stat- 
ute). (2) As defined by the lexi- 
cographers, it is similar to a mine, 
in the sense that the material re- 
moved, be it mere rock, or stone, or 
valuable marble, is removed because 
of its value for some other purposes, 
and in the sense that it is not removed 
for the purpose of improving the prop- 
erty from which it is taken. It is dis- 
tinguished from a mine by the fact 
that it is usually open at the top and 
front (see Century and Standard Dic- 
tionaries), and, in the ordinary ac- 
ceptation of the term, in the character 
of the material extracted, but these 
distinctions are not material here. In 


[§ 1] A. As a Noun.?° 
where rock is quarried ;?? 
place from which stone is taken by cutting, blasting, 
or the like, usually distinguished from a mine from 
being widely open at the top and front;#? a place, 
cavern, or pit where stone is taken from the rock or 
ledge, or dug from the earth, for building or other 
the place where the stone is cut in 
squares ;°* a stone mine;*° a stone pit.?® 


ordinary tone of vituperative and threatening words 
by one to another who remains silent.?°® 
to dispute angrily or violently.?* 


QUARRELSOME. Given to brawls and conten- 


As a verb, 


The spot 
an excavation or other 


re Kelso, 147 Cal. 609, 610, 82 P 241, 
109 AmSR 178, 2 LRANS 683. (3) It 
clearly refers toa place upon or above, 
and not under, the ground. Bell y. 
Wilson, L. R. 1 ’Ch. 303, 309. See Glas- 
gow v. Farie, 13 App. Cas. 657, 677 
(“The word ‘quarry’ is, no doubt, in- 
applicable to underground excava- 
tions; but the word ‘mining’ may 
without impropriety be used to denote 
some quarries’) [quot Australian 
Slate Quarries, Ltd. v. Federal Tax 
Comr., 33 Austr. C. L. R. 416, 49, 425 
(operation of a quarry could well be 
included in the term “mining opera- 
tions” entitling owner to certain de- 
ductions under the Income Tax As- 
sessment Act)]. (4) But it is ‘“some- 
times applied also to underground ex- 
tensions . or even to wholly sub- 
terranean excavations for material 
usually taken from the _ surface.” 
Webster New Int. D. [quot Greene 
County v. Lattas Creek Coal Co., (Ind. 
A.) 96 NE 6338, 637].. (5) “dn its waid- 
est sense, the term ‘mines’ includes 
quarries, and has been sometimes so 
construed by courts; but when the 
distinction is drawn, mine denotes un- 
derground workings and quarry de- 
notes superficial.” Webster New Int. 
D. [quot Greene County v. Lattas 
Creek Coal Co., supra]. (6) ‘When 
the words - are not used in anti- 
thesis . that which is described 
as a quarry may in certain circum- 
stances also be described as a mine, 
although an underground mine could 
not properly be described as a quar- 
ry.’ Australian Slate Quarries, Ltd. 
v. Federal Tax Comr., supra [cit Glas- 
gow v. Farie, supra]. 

33. Webster PD; page In re Kelso, 
147 Cal. 609, 611, 82 P 241, 109 AmSR 
178, 2 LRANS 683]. See Marvel Vv. 
Merrit, 116 U.S. 11,722, 6-SCr 2077.29 
L. ed. 550 (pit from which stones 
only are taken); Miller vy. Chester 
Slate Co., 129 Pa. 81, 93, 18 A 565, 566 
(‘‘the excavation or pit from which 
the slate is taken’); Crompton v. 
Beedle, 83 Vt. 287, 300, 75 A 331, 30 
LRANS 748, AnnCas19i2A ogo 

[a] Another definition.—‘‘An open- 
ing or cut from which coal is mined, 
or clay, ore, mineral gypsum, gravel, 
sand or rock is cut or taken for man- 
ufacturing, building, or construction 
purposes. Okmulgee County v. State, 
83 Okl. 48, 49, 201 P 998. 

{b] “Pit” synonymous.—J. M. Guf- 
fey Petroleum Co. v. Murrel, 127 La. 
466, 53) S! GO05o 0b a. 

Bi Bell v. Wilson, L. R. 1 Ch. 303, 

35. March D. [quot In re Kelso, 
147 Cal. 609, 611, 82 P 241, 109 AmSR 
178, 2 LRANS 683]. 

[a] “Dr. Johnson defines a quarry 
to be a stone mine.” Glasgow v. 
Farie, 13 App. Cas. 657, 677. 

36. Webster D. Equot In re Kelso, 
147 Cal. 609, 611, 82 P 241, 109 AmSR 
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Phrases: 
quarry.”’?8 

[§ 2] B. ‘As a Verb. To cut, dig, 
as from a quarry.*® ; 

Quarrying. Clearing and grading land for the 
purpose of drilling and blasting, and subsequently 
drilling holes for blasts and firing them has been held 
to constitute quarrying.*° 

“Working a quarry” includes the doing of any work 
necessary to the proper and convenient use of the 
pit, such as the removal of earth, débris, water, ice, 
or snow.*? 

Other phrases: “Opening of a quarry, 
rying operations.’’43 

QUART. 44 A measure of capacity both in dry 
and liquid measure;*° the quart of dry measure con- 
taining sixty-seven and two tenths eubie inches;*° 
the eighth part of a peck;47 the liquid quart con- 
taining fifty-seven and seventy-five hundredths cubie¢ 
inches;*® the fourth part of a gallon.*® 

Phrase: “In quantities of less than one quart.’’®° 

QUARTA FALCIDIA. That fourth of a testator’s 
estate which, by the Lex Falcidia, he was prevented 
from disposing of to the prejudice of the heir.*! 

QUARTER. [§ 1] A. Asa Noun.®? The fourth 
part of a thing;°*? as applied to money, twenty-five 
cents.°4 


“Coal quarry,’*?? “undeveloped granite 


\ 
or take from, 


942 “quar- 


Phrase: “Quarters of corn.’ 
178, 2 LRANS 796]; Bell v. Wilson, 53 Black Ei-D:; 
ii, JR IL Cine es BOS [a] 


37. Hoysradt v. Delaware, etc., R. 
CO Lol Me dats 2d Sok 

[a] Term “coal bed,” as used in 
a deed, held to mean a quarry. Hoys- 
radt v. Delaware, etc., R. Co., 151 Fed. 
Crile. Gey Serle 


“gauter’’). 
[b] 


Synonymous with “fourth.’’— 
Campbell v. Bates, 143 Ala. 338, 348, 
39 S 144 (although improperly spelled 


In measuring land, when the 
quarter of a lot is referred to by the 


QUARRY—QUARTZ LODE 


[§ 2] B. As a Verb. In English criminal law, to 
divide a criminal’s body into quarters, after execu- 
tion, as part of the punishment of high treason.°® 

Quartering soldiers. The act of a government in 
billeting or assigning soldiers to private houses, with- 
out the consent of the owners of such houses, and 
requiring such owners to supply them with board or 
ee or both.°* 

[§ 3] C. As an Adjective. 
to, a quarter.°§ 

Quarter day. One of the four days in the year 
upon which, by law or custom, moneys payable in 
quarter-yearly installments are collectable.°°® 

Other phrases: “Quarter chest,’®° “quarter cor- 
ner,”°! “quarter line.” 2 

QUARTERLY. Quarter-yearly;°* every three 
months;** once in a quarter of a year.°° 

Quarterly courts. A system of courts in Kentucky 
possessing a limited original jurisdiction in eivil cas- 
es and appellate jurisdiction from justices of the 
peace.®° ; 

Other phrases: “Quarterly during his natural 
life,”*? “quarterly installments.”%® 

QUARTER SESSIONS.°°® 

QUARTER SESSIONS OF THE PEACE.’° 

QUARTO DIE POST. as the fourth day after.’+ 

QUARTZ."? 

QUARTZ LODE." E 


the court said: ‘‘The word ‘quarterly’ 
here means not only quarterly as to 
amount, but quarterly as to time of 
Davanent )s Re Short, 8 OntWN 190, 


[a] Similar definition.—‘‘Where an 
annual rent, salary, or (semble) any 
other annual payment, has to be made 


Consisting of, or equal 


38. Crompton v. Beedle, 83 Vt. 287, 
300, 75 A 331, 30 LRANS 748, AnnCas 
LOPZA 399. 


39. Ruttledge v. Kress, 17 Pa. Su- 
per. 490, 495. 
40. See Fisk v. Shore Line Electric 


R. Co., 87 Conn. 209, 87 A 876, 877. 

[a] Work of cutting or blasting 
rock, where it was only incidental to 
the construction of a railroad bed, was 
held not to constitute 
Henry v. Malcolm, 39 N. B. 

41. Miller v. Chester Slate Co., 129 
Pal $1, 93, 18 A 565. 

42. Fisk v. Shore Line Hlectric R. 
Co., 87 Conn. 209, 87 A 876, 877. 

43. Australian Slate Quarries, Ltd., 
v. Federal Tax Comr., 33 Austr. C, L. 
R. 416, 425. 

44. See Weights and Measures [40 
Cye 879]. 

45. Webster New Int. D. See U.S. 
v. Boak Fish Co., 146 Fed. 104, 105. 

46.0. Ss. Boak Fish) Co., supra. 

47. Webster New Int. D. 

43°5 (UEAS. ‘v.) Boak Kish Co,, supra. 

40m Black win bh: 

50. Rex v. Lamphier, 17 Ont. L. 
244, 246, 247. 

[a] Sale of approximately three 
gallons of beer by pouring into a keg 
successive measures Slightly less than 
a quart is not a separate sale of sepa- 
rate quantities less than a quart, but 
one sale of the entire contents of the 
keg, and hence a violation of a license 
permitting sales in quantities less 
than one quart. Rex v. Lamphier, 17 
Ont. L. 244, 247, 

[b] Successive sales, although 
only few moments apart, have been 
held to be separate transactions and 
not one single sale. Rex v. Trainor, 
2 OntWN 398, 18 OntWR 474, 475. 

51. Trayner Leg. Max. 

Lex Falcidia see Lex 36 C. J. p 
1045 note 3 [ap]. 

52. [a] Sometimes 
‘qr.’ "seeante. 


aa Te 
74. 


abbreviated 


points of the compass, the usual un- 
derstanding is that the whole of the 
lot is divided into four quarters, pre- 
serving the original form of the lot, 
but apportioning the quarters accord- 
ing to those points of the compass 
which will correspond with that ex- 
pressed in the description. Davis v. 
McPherson, 33 U. C. Q. B. (Ont.) 376 
383. 

[ec] In government surveys the 
term is used to designate a square 
piece of land, as the ‘‘southeast’” or 
“northeast” quarter. McCartney v. 
Dennison, 101 Cal. 252, 2538, 35 P 766. 

[d] In city ordinance providing 
that the license for running a bar- 
room, drinking shop, etc., shall be paid 
each quarter, the term means a quar- 
ter of a year and is not indefinite or 
uncertain. In re Schneider, 11 Or. 288, 
298, 8 P 289. 

54. Sims v. State, 1 Ga. A. 776, 777, 
57 SE 1029. 

55. St. Cross Hospital v. Walden, 
6 T. R. 338, 344, 101 Reprint 583 (as 
the ‘‘redendum”’ in a lease). 

56. Black L. D. [cit 4 Blackstone 
Comm. p 93]. 

Ofee black daa: 

58. Webster New Int. D. 
phrases infra text and notes 59-62. 

59, black feb: 

60. Japan Tea Co. v. MacVeagh, 
ah ae 152; L71ENW 305, 30Ke 

Rud v. Pope County, 66 Minn. 
358, "359, 68 NW 1062 

[a] In government surveys, the 
corner on the section line midway be- 
tween the section corners. Rud v. 
Pope County, 66 Minn. 358, 359, 68 NW 
1062, 69 NW 886 (“‘section corner” dis- 
tinguished). 

62. Rud v. Pope County, supra. 

63. Leonard v. St. Clair, 27 Ida. 
568, 149 P 1058, 1060 [cit Cyc]; Dick- 
enson v. Cox, 118 Or. 88, 244 P 877, 
878; Kirk v. Hartman, 63 Pa. 97, 106. 
See Brunswick v. Finney, 54 Ga. 317, 
323 (in construing a tax ordinance, 


See 


‘quarterly’ without more, that means, 
by four equal portions on the usual 
quarter-days.” Stroud Jud. D. [quot 
Re Short, 8 OntWN 190, 191]. See 
also Quarter Day ante. 

64. Dickenson y. Cox, 118 Or. 88, 
244 P 877, 878. 

65." Leonard wv. St. Clain 27 eida- 
568, 149 P 1058, 1060 [cit Cyc]; Kirk 
Vie Hartman, 63 Pa. Os + LOR: Sea Re 
Short, 8 OntWN LOO; Os 

66. Black L. D. See Hamilton v. 
Spalding, 76 SW 517, 518, 25 KyL 
847 (as to time of holding). 

67. Union Safe Deposit, ete., Co. v. 
Dudley, 104 Me. 297, 72 A 166, 172. 

{a] Where income of trust estate, 
created by a will, was to be paid to 
one beneficiary “‘quarterly during his 
natural life,” that term is a mere di- 
rection as to the time and manner of 
payment, and has no reference to the 
vesting of the beneficiary’s interest. 
Union Safe Deposit, ete., Co. v. Dud- 
ley, 104 Me. 297, 300, 72 A 166. 


ou Brunswick v. Finney, 54 Ga. 
69. See Courts § 418 notes 47, 48. 
[a] In Australia and New South 


Wales, an appellate court with lim- 
ited jurisdiction in certain criminal 
cases. See Russell v. Bates, 40 Austr. 
CC. LS R209 Russell) ves Wilson, sos 
Austr. C. L. R. 538; Sweeney v. Fitz- 
hardinge, 4 Austr. C. L. R. 716. 

70. See Court of Quarter Sessions 
of the Peace 15 C. J. p 90. ; 

71 Black eb; 

[a] Allowance of dies gratize or 
quarto die post was the practice in the 
English courts, and was presumably, 
upon the adoption of the common law 
in this state, introduced as the proper 
and approved practice thereunder. 
Vollmer v. Avondale Marble Co., 10 


Pa. Dist. 434. See also Bills and Notes 
§§ 614-625. 
72. See Mines and Minerals § 89. 


73. See Mines and Minerals § 90. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


QUASH."* To abate;75 
tion. 9 
Phrase: 

QUASI.84 
two objects.8& 


Quasi- criminal. 


Quasi-criminal contempt. 


features and incidents of ener hy 
Quasi deposit. 


74. [a] From the French ‘quas- 
Ser.” Cunningham L. D. [quot Craw- 
ford v. cea 38 Pa. 34, 36]. 

Quas Bees 
ereee §§ 221, 222. 


Attachment or return thereon see At- 
tachment §§ 496, 695; Justices of 
the Peace §§ 190-193; Landlord and 
Tenant § 1393; Partnership § 522. 

Bill of exceptions see Appeal and Er- 
ror §§ 1949-195 

Certiorari see Coreen §§ 293-336; 
Justices of the Peace §§ 654-658. 

Execution or return thereof see Exe- 
cutions §§ 284-287, 413-436, 887-889, 
1152; Execttors and Administra- 
tors § 2255: Justices of the Peace 
§ 360; Mechanics’ Liens § 749. 

Habeas Corpus § 170. 

Indictment or information: 

In general see Indictments and In- 
formations §§ 175, 367-396. 

In prosecutions for particular of- 
fense see specific titles. 

Inquisition see Coroners § 25. 

Mandamus §§ 623-626, 717. 

Motion see Motions and Orders § 174. 

Order: 

RIS ad ps see Motions and Orders 
SD D, 


For ot of pauper see Paupers 


Of reference ‘see References [34 
Cye 802]. 
Other orders see specific titles. 
Pleading: 


Generally see Pleading §§ 974-1029. 

In particular action see specific ti- 

tles. 

Process and service, return or proof 
thereof generally see Process § 321 
et seq. 

Prohibition § 129. 

Quo Warranto post. 

Replevin [34 Cyc 1463]. 

Report of reference see References 
[34 Cye 871-878]. 

Scire facias see Judgments '§ 1054; 
Scire Facias [35 Cyc 1157]. = 
Venire see Grand Juries § 67; Juries 

§§ 418-424. 

75. Century D.; Webster D. [both 
quot Holland v. Webster, 43 Fla. 85, 
90, 29 S 625]; Webster ‘New Int. D. 
[quot Jones v. Wolfe, 42 Nebr. 272, 
273, 60 NW %63]. 

76. Abbott L. D. [quot Hood v. 
French, 37 Fla. 117, 122,19 S$ 165; Ho- 
back v. Com., 104 Va. 871, 875, 52 SE 
io. on Ole Bouvier L: iD ‘Century 43 
Tomlin EF Ds; Webster’ DS iLall quot 
Holland v. Webster, 43 la. 85,90) 29 
S 1625]; Cunningham L. D. [quot 
Crawford v. Stewart, 38 Pa. 34, 36]; 
Webster New Int. D. [quot Jones Vv. 
Wolfe, 42 Nebr. 272, 2738, 60 NW 563]. 

77 e OeCNtULY. Ass Webster D. [both 
quot Holland.v. Webster, 43 Fla. 85, 
90, 29 S 625, 627]; Webster New Int. 
D. [quot Jones v. Wolfe, 42 Nebr. 272, 
273; 60 NW 563]. 

7g. Abbott L. D. [quot Hood v. 
Hronch.) $0 ela. oL07,. 122, 19) S. 165; 
Hoback v. Com., 104 Va. STi, 875, 5g 
SHVSi bal: Bouvier | ivr BE Century 1B go 
Tomlin L. D.; Webster D. [all quot 
Holland v. Webster, 43 Fla. 85, 90, 29 
S 625, 627}; Cunningham L. D. [quot 


to annul;7® 
void;** to overthrow; 78 to vacate by judicial ac- 
HBG) discharge”’° and “to dismiss’’! have. 
been distinguished from “to quash.” 
“Quashing conviction.’’§3 

A Latin word, in frequent use in the 
eivil law, signifying “as if, almost.85 
resemblance, and supposes a little difference between 


That which is regarded by the 

law “as if” a erime, although a little different.’7 

A contempt which par- 

takes of the quality of an offense against the state.®8 
Quasi-criminal proceeding. Gre neither wholly 

civil nor wholly criminal, but having many of the 


In the law of bailment, a kind of 


QUASH—QUASI 


to make 


[51.C. Jz}, W119 


implied or involuntary deposit, which takes place 

' where a party comes lawfully to the possession of 
another person’s property, by finding it.®° 

Quasi derelict. 


In admiralty law, a term applica- 


ble to a vessel when, although not abandoned, those 


It marks the 


on board of her are both physically and mentally in- 
capable of doing anything for their own personal 
safety;° or when the master and crew leave such 


vessel temporarily, without any intention of final 


session.?? 


Crawford v. Stewart, 38 Pa. 34, 36]; 
Webster New Int. D. [quot Jones v. 
Wolfe, 42 Nebr. 272, 273, 60 NW 563]. 

79. Abbott L. D. [quot Hood v. 
French, 37 Fla. 117, 122, 19 S 165; Ho- 
packs v. Com., 104 Va. 871, 875, 52 SE 

if 

[a] Applied to writs of error or 
other writs, the term is predicated of 
some defect in the writ itself or in 
the form of the writ, which defect 
does not reach the merits of the case. 
Bosley v. Bruner, 24 Miss. 457. 462. 

[b] This remedy is defined, it 
seems, as only applicable to irregular, 
defective, or improper proceedings. 
Crawford v. Stewart, 38 Pa. 34, 36 
{quot Bruner vy. Finley, 211 Pa. 74, 
60 A 488, 489, 490, and cit Steel v. 
Goodwin, 113 Pa. 388, 60 VAL 49) 5 |. 
See West Buffalo v. Walker Tps.8 Bar 
177, 181; Russell v. Bates, 40 ‘Austr. 
Cy L, BR, 209,214 ("The word ‘quash’ 

: [in a statute] is unlimited and 
confers the power which a superior 
Court could, on certiorari exercise in 
respect of a conviction made without 
jurisdiction”). 

80. West Buffalo v. Walker Tp., 8 
Pa wiaieiels.0. 

“Discharge” see 18 C. J. p 1049 


rep Bosley v. Bruner, 24 Miss. 457, 
2 
82. “Dismiss” see 18 C. J. p 1141. 


See also Dismissal and Nonsuit § 1. 


83. Hargan v. Rex, 27 Austr. C. L. 
Etisal 
84. Quasi: 


Admission see Evidence § 323 text and 
note 95. 

Adoptive see Adoption of Children §§ 
21, 22, 24. 

Civil proceedings see Bastards § 57; 
Fines, Forfeitures, and Penalties gg 
57, 80 et seq; Municipal Corpora- 
tions § 606. 

Contract see Contracts §§ 10, 235 note 
63; Frauds, Statute of § 403; Mon- 
ey Paid §§ 2-16; Money Received §§ 
2-17; Work and Labor [40 Cyc 2806-— 
2812']). 

Corporation: 

Private see Corporations § 49, 
Public see Corporations §§ 44-46; 
Counties § 2; Drains § 13; Health 
10; Highways §§ 268, 278; 
Levees and Flood Control §§ 25, 
41; Municipal Corporations §§ 11— 
13; Schools and School Districts 
[35 Cye 831-833]. 

Crime see Criminal Law § 2 text and 
notes 43, 44. 

Estoppel see Estoppel §§ 15, 204-247. 

Gngeden see Guardian and Ward § 


Incapacity see Domicile §§ 39-48. 

In rem see Actions § 6 text and note 
9; Judgments §§ 48, 1667, 1668. 

Judicial see Judicial § 5 text and 
notes 67-71. 

Judicial act see Act § 1; Certiorari 
He 68, 69; Judicial § 5 text and notes 

A Ge 

Judicial duty see Duty 19 C. J. p 841; 
Judicial § 5 text and note 73; § 16. 

Judicial function see Function 27 C. 
J.p 925; Judicial § 5 text and notes 
67, 74, 15; § 18. 


Quasi dwelling house. 
of burglary, a term used to designate barns and oth- 
er. outhouses in proximity to the mansion house.®? 

Quasi easement. 
tioned in the books as “quasi easements,’’®* or “seem- 


abandonment, for the purpose of obtaining assist- 
ance, and with the intent to return and resume pos- 


In reference to the crime 


There are rights which are men- 


Judicial power see Judicial § 5 text 

and note 70. 

Negotiable see Bills and Notes § 61; 

Corporations § 1034. 

Partnership see Joint Adventures §§ 

1, 2; Partnership § 29. 

85. Bouvier L. D. [quot Peo. v. 
Bradley, 60 Ill. 390, 402]; U.S. v. Har- 
bin, 27 F. (2d) 892, 893. 

86. Bouvier L. D. [quot Peo. v. 
Bradley, 60 Ill. 390, 402]; Barron v. 
Anniston, 157 Ala. 399, 48 S 58, 59. 
To same effect Black L. D. [quot Bak- 
er v. Stucker; 213 Mo. A. 245, 253, 248 
SW 1002 (“the term is used . . to 
indicate that one subject resembles 
another, with which it is compared, in 
certain characteristics, but that there 
are also intrinsic differences between 
them’”’)]; Sov. Harbin, 27-#. (2d) 
892, 893 ¢ St implies a strong super- 
ficial analogy, but negatives the idea 
of identity’’). 

87. Peo. v. Bradley, 60 Ill. 390, 402. 
See State v. North Shore Boom, etce., 
ae 55 Wash. 1, 103 P 426, 107 P-196, 


88. State v. North Shore Boom, 
pee Co., supra. See also Contempt §§ 
o- tl, . 

[a] Distinguished from civil con- 
tempt.—State v. North Shore Boom, 
oe Co., 55 Wash. 1, 103° P 426; 107 B 

89. State v. Jager, 19 Wis. 235, 236 
[quot State v. Becht, 23 Minn. 1, 2 
(quot State v. Snure, 29 Minn. 132, 
133, 12 NW 347)]. See also Bastards 
§ 57; Fines, Forfeitures, and Penal- 
ties §§ 57, 89 et seq; Municipal Cor- 
porations § 606. 

[a] Includes: (1) A _ proceeding 
for the recovery of fines and penal- 
ties. Barron v. Anniston, 157 Ala. 399, 
48 S 58, 59; Brown v. Mobile, 23 Ala. 
722, 724. See Sherman, etc., Co. v. Bit- 
ting, 26 Ga. A. 299, 105.SH 848." ©@) 
A proceeding, the object of which is 
not the redress for a civil injury, but 
the punishment of an offender against 
the peace and good order of society. 
Barron v. Anniston, supra; Montgom- 
ery v. Foster, 54 Ala. 62, 63; Withers 
V.. State 36.,Alay 2525, 262-5 G3) As 
prosecution for the violation of a mu- 
nicipal ordinance, designed for the 
preservation of the public peace, the 
security of the person or property, or 
the protection of public morals. Bar- 
ron v. Anniston, supra; Bray v. State, 
140 Ala. 172, 37 S 250, 253; Montgom- 
ery v. Foster, supra. See Sheridan vy. 


Cadle, 24 Wyo. 298, 157 P 892, 894 
(under statute). 
90. Black L. D. See also Bail- 


ments §§ 22, 25, 30; 
text and notes 33, 34 

91. Sturtevant v. Nicholaus, 23 F. 
Cas. No. 13,578, Newb. Adm. 449, 452. 

92. The Shawmut, 155 Fed. 476, 
478 [quot The Alcazar, 227 Fed. 638, 
650]. See Derelict 18 C. J. p. 787. 

93. Quinn v. Peo., 71 N. Y. 561, 568, 
27 AmR 87. See also Burglary § 32. 

94. Parsons v. Johnson, 68 N. Y. 
62, 65, 23 AmR 149, 

{a] Thus the owner of an entire 
tract of land or of two or more ad- 


Depositaries § 2 
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ing servitudes.”®® They are existing conditions in 
the land retained, the continuance of which would 
be so clearly beneficial to the land conveyed that 
they would be presumed to be intended;°® and they 
may arise where the dominant and servient estates 
are severed after having been unified;®? and also 
when there has never been a separate ownership.°® 

Quasi ex contractu. In the nature of a contract.®® 

Quasi ex delicto. As an offense or crime.! 

Quasi fee. An estate gained by wrong.? 

Quasi feudum. A kind of fee or heritable right; 
and, generally, that kind of heritable right which 
arises in money when heritably secured. 3 

Quasi individual. A term used to designate a pri- 
vate corporation.* 

Quasi-judicial officer. 
cial capacity ;° 
officer;® an administrative,” or even a ministerial,® 
officer when engaged in official acts involving the 
exercise of judgment and discretion. 

Quasi offense. Under Louisiana law the word has 
the same meaning as “tort” in common-law jurisdic- 
tions.® 

Quasi office. A term used to describe the legal 
position of a nominated candidate for office until the 
time of the election.?° 

Other phrases: ‘Quasi conveyance,”!! “quasi in- 


One acting in a quasi-judi- 


joining parcels may so employ a part 99. 
thereof as to create a seeming servi- 


tude in favor of another portion to rap BS 


one almost but not quite a judicial: 


Tayler L. Gloss. 
J. p 175 note 32 [vvv]. 
Tayler L. Gloss. 


QUASI—QUAY oat 


 ferior political tribunal,”!? “quasi judicial [proeeed- 


ings],”1% “quasi jurisdictional facts,”!4 “quasi leg- 
islative function,”!> “quasi legitimate,”!® “quasi na- 
tional domicile,”17 “quasi parties,’+*® “quasi peace 
officer,”!® “quasi private power,””° “quasi probate 
duty,”?1 “quasi property,”?” “quasi public,”** “quasi 
public . . . document,”?4 “quasi public employ- 
ment,’’?> “quasi public officer.’’?® 

QUATUOR PEDIBUS CURRIT. Literally “Runs 
upon four feet.”?* A term used to denote an exact. 
correspondence.?* 

QUAY. A landing place;?° a . place where vessels. 
are loaded and unloaded;*° a vacant space between 
the first row of buildings and the water’s edge, used 
for the reception of goods and merchandise imported 
or to be exported;*! a wharf*? at which goods or 
wares may be landed or shipped;** a wharf, usual- 
ly constructed of stone, but sometimes of wood, iron, 
ete., along a line of coast or a river bank, or around 
a harbor or dock.** The word “quay” has several 
significations; in a strict sense it may be confined 
to a sloping wall; in another, to the part of a port 
destined for the reception of merchandise; and in 
a more enlarged sense it designates the whole space 
which separates the first row of houses of a city from 
the sea or river.®® 


See Hx 23 C. 
See Ex 238 C. 


245, 253, 248 SW 10038. 
17. Hayward v. Hayward, 66 Ind. 
A. 440, 115 NE 966, 970, 116 NE 746. 


which the use becomes appurtenant.| J. p 175 note 32 [aa]. 18. Atlantic Refining Co. v. Port 
Such use is tantamount to an ease- 2. Bouvier L. D. Lobos Petroleum Corp., 280 Fed. 934, 
ment at will, so long as the unity of 3. Trayner Leg. Max. 939. 

ownership continues, and is described 4 State v. Haun, 7 Kan. A. 509, 54 19. Lehon vy. Atlanta, 16 Ga. A. 64, 


as a “quasi easement.’ German Pes 
etc., Soc. v. Gordon, 54 Or. 147, 102 P 
GSC 1 ols 426 LRANS 331. 

95. German Sav., etc., Soc. v. Gor- 
don, supra. See Howley v. Chaffee, 
88 Vt. 468, 98 A 120, 122, LRA1915D 
1010 (“visible servitudes”). 

96. Brown v. Dickey, 106 Me. 97, 75 
A 382, 384. See Wiesel v. Smira, 49 
Bak, 246, 142 A 148, 149, 58 ALR 818; 
Howley v. Chaffee, 88 Vt. 468, 93 A 
120, 122, LRA1915D 1010. See also 
Easements §§ 6, 7, 103-106, 108-111. 

[a] Arise out of circumstances 
from which the court finds an indica- 
tion of the probable intention of the 
parties. Wiesei v. Smira, 49 R. I. 246, 
142 A 148, 150, 58 LRA 818. 

‘{b] Must be apparent.—They must 
be such as are apparent in the sense 
of being indicated by objects which 
are necessarily seen, or which would 
be ordinarily observable by persons 
familiar with the premises. Brown v. 
Dickey, 106 Me. 97, 75: A 382, 384. See 
Lampman v. Milks, 21 N. Y. 505, 507; 
Wiesel v. Smira, 49 R. I. 246, 142 A 
148, 150, 58 ALR 818. 

97. Parsons v. Johnson, 68 N. Y. 
62, 66, 283 AmR 149 (“In such a case 
when the ownership is again severed 
by a conveyance of the dominant 
tenement, the way will not pass by 
the general word ‘appurtenances’ 
merely, but there must be particular 
or general words indicating an inten- 
tion to grant the way’). See Barlow 
v. Rhodes, 1 Cromp. & M. 439, 448, 149 
Reprint 471; Thomson vy. Waterlow, 


L. R. 6 Eq. 36; Goddard Hasements 
DpMcsHedio- 
98. Parsons v. Johnson, 68 N. Y. 


62, 66, 23 AmR 149 (“This class is 
again subdivided into those which are 
called continuous, as a drain or sewer 
which are used continuously without 
the intervention of man and those 
which are called non-continuous, as a 
right of way which can only be used 
by the intervention of man repeated 
at intervals when user is desired’’). 
See Lampman v. Milks, 21 N. Y. 505; 
Goddard Easements p 84. 


P 130, 183. See also Corporations §§ 
1,3, 55, 80=33, 2074, 207.55 

5. Edelman v. Dunn, (N. J. Sup.) 
149 A 766, 767. See also Judicial §§ 
5, 21; Officers §§ 7, 328. 

{a] Held quasi-judicial officers.— 
(1) Assistant prosecutor. Edelman v. 
Dunn, (N. J. Sup.) 149 A 766, 767. (2) 
Collector of customs. Baume v. Com., 
4 Austr. C. lL. R. 97,111. (3) Modera- 
tor of an elector’s meeting. Blake v. 
Brothers, 79 Conn. 676, 66 A 501, 11 
LRANS 501. (4) Public prosecutor. 
Rock v. Ekern, 162 Wis. 291, 156 NW 
197, LRA1916D 459; Wight v. Rinds- 
kopf, 43 Wis. 344, 354 [both quot Ben- 
tine’s Application, 181 Wis. 579, 196 
NW 218, 216]. : (5) United States 
commissioner. U.S. v. Harbin, 27 F. 
(2d) 892, 893. 

6. U.S. v. Harbin, supra. 

7. Hipp v. Farrell, 169 N. C. 551, 
86 SE 570, 573. See Mason, etc., Spe- 
cial Drain. Dist. Comrs. v. Griffin, 134 
Ill. 330, 341, 25 NE 995; Kusel v. Chi- 
eago, 121 Ill. A. 469, 472 (both cases 
holding that an officer or board to be 
quasi-judicial must be invested with 
power to decide property rights). 

8. Hudson v. McArthur, 152 N. C. 
445, 67 SE 995, 28 LRANS 115. 

9. McCaleb v. Fox Film Corp., 299 


Fed. 48, 50. See also Criminal Law § 
2 notes 43, 44; Modern Civil Law §§ 
131-134. 

10. State v. Goff, 129 Wis. 668, 682, 


109 NW 628, 9 LRANS 916 [quot State 
v. Miles, 210 Mo. 127, 109 SW 595, 
609]. - 

li. ‘May Vv.) Slaughter.) 3, SAL aX. 
Marsh. (Ky.) 505, 509. 

12. Beirl v. Columbia County, 73 
Or. 107, 144 P 457, 461. 

13. State vy. Burnquist, 146 Minn. 
460, 462, 179 NW 371. See also Judi- 
cial § 5. 

14. Noble v. Union River Logging 
Ry ConlAt a. S165 leis lomo eta ils 
37 L. ed. 123; Abraham v. Homer, 102 
Okl. 12, 226 P 45, 48. 

15. State v. State R. Comrs., 79 
Fla. 526, 84 S 444, 446. 

16. Baker v. Stucker, 213 Mo. A. 


84 SE 608. 
20. Everly v. Adams, 95 Kan. 305, 
147 P 1134, 1135, LRA1915E 448. 


21. Atty. -Gen. v. Dodington, [1897] 
BEKO Mal Ss Bet(ere tax: 
22. International News Serv. v. 


Associated Press, 248 U. S. 215, 39 SCt 
685971, 663e Leeds 211. 


23. MeKinnonv. YBliss) 27 Ney 
206, 218. 
24. State v. Davis, 68 W. Va. 142, 


69 SE 639, 641, 32 LRANS 501, AnnCas 
1912A 996. 

25. Vermilye v. Postal Tel. Cable 
Co., 205 Mass. 598, 91 NE 904, 905, 30 
LRANS 472. 

26. Chatsworth Bank v. Hagedorn 
Constr. Co., 156 Ga. 348, 119 SE 28, 33. 

27. Bilack:L. D. 

28. Burrill L. D. 

“All fours” see 2 C. J. p 1152. 

29. Century D. [quot St. ‘Anna’s 
Asylum v. New Orleans, 104 La. 392, 
403, 29 S 117]. 

30. Century D. [quot St. Anna’s 
Asylum v. New Orleans, supra]. 

31. New Orleans v. U. S., 10 Pet. 
(U. S.) 662, 715, 9 L. ed. 578; Fleitas 
ge ae Orleans, 51 La. Ann, 1, 21, 24 

[a] “Quay” includes a levee on the 
bank of a river and the shore between 
the exterior of the levee and the wa- 
ter. De Armas v. New Orleans, 5 La. 
132, 215. 

32. See W'harves [40 Cyc 894]. 

[a] “Quay and wharves.”—Vernon 
vy. Castle, 127 Lit RepwN. S2t485 Vols 

33. Rowan v. Portland, 8 B. ‘Mon. 
(Ky.) 232,253: 

34. Century D. [quot St. Anna’s 
Asylum v. New Orleans, 104 La. 392, 
403, 29 S 117]. 

35. De Armas v. New Orleans, 5 
Barve 2" i522 
“Phe term is well understood 
commercial countries; and 
whilst there may be differences of 
opinion as to its definition, there can 
be little or none in regard to the popu- 
lar and commercial signification of it. 
It designates a space of ground ap- 
propriated to the public use; such as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbker, 


QUEBRACHO. A wood extract for tanning.*® 
QUEDAN. A form of warehouse receipt:*” 
QUEEN’S BENCH. Abbreviated Q. B.*8 
QUEEN’S COUNSEL. Abbreviated Q. C.?° 


QUEENSLAND.*° 


QUEMADMODUM AD QUASTIONEM FACTI 
NON RESPONDENT JUDICES, ITA AD QUAS- 
TIONEM JURIS NON RESPONDENT JURA- 


TORES.?*+ 


QUEM NUPTIAZ DEMONSTRANT. 
the marriage indicates or points out.*? 
QUEMQUE AQUUM EST QUASTUM ESSE 


CALLIDUM.?? 


QUEM SEQUUNTUR COMMODA EUNDEM ET 


INCOMMODO SEQUUNTUR.*+ 


QUER.’ An abbreviation of “querens.’’4® 
QUERELA. An action preferred in any court of 


justice.*® 


QUERELA CORAM REGE A CONCILIO DIS- 
CUTIENDA ET TERMINANDA. A writ by which 
one is called to justify a complaint of a trespass 
made to the king himself, before the king and his 


the convenience of commerce re- 
quires.”” New Orleans vy. U.S., 10 Pet. 
(U. S.) 662, 715, 9 L. ed. 573; Fleitas 
v. New Orleans, 51 La. Ann. 1, 21, 24 
S 623. 
36. 
360 
37. American Foreign Banking 
Corp. v. Herridge, 49 Philippine 975, 


Hess y. Couzinie, 296 Fed. 358, 


976. See also Warehousemen [40 Cyc 
407]. , 
{a] From Spanish.—The term is 


taken from the first word of a com- 
mon form of warehouse receipt which 
begins ‘‘quedan depositados,” literal- 
ly ‘‘there remain on deposit” or “there 
has been deposited.” See Roman v. 
Asia Banking Corp., 46 Philippine, 
1.05, 709: 


38. See Q. B. ante. 

“Court of King’s Bench” see 15 C. 
yp AGS 9. 

39. See Q. C. ante. 

“King’s Counsel” see 35 C. J. p 915. 

40. See Dependencies, Colonies, 
and British Possessions § 3 text and 
notes 54-57. 

41. A maxim meaning ‘In the 


same manner that judges do not an- 
swer to questions of fact, so jurors 
do not answer to questions of law.” 
Bouvier L. D. [cit Coke Litt. p 295]. 

42. Trayner Leg. Max. 

43. A maxim meaning “‘It is fitting 
and proper that every one should be 
alive to his.own advantage.” Morgan 
Leg. Max. [cit Riley Leg. Max. ]. 

44. A maxim meaning ‘He who 
reaps the advantage, must also bear 
the disadvantage.” Peloubet Leg. 
Max. [cit Trayner Leg. Max.]. 


45. Burrill: L. D. [cit 1 Inst. Cler. 
p 12). 

“Querens” see post. 

46. Black L. D. 

[a] Plaintiff was called ‘‘querens,” 


or complainant, and his brief, com- 
plaint, or declaration was called 
“querela.” Black L. D. [cit Jacob L. 
D.]. See Audita Querela 6 C. J. p 849. 
47. Wharton L. Lex. [cit Reg. Orig. 


p 124]. 
48. Trayner Leg. Max. 
49. See Querela ante note 46 [a]. 
50. . UseS:5 va.De la Cruz,,22 Philip- 


pine 429, 430. 

“Concubine” see 12 C. J. pi392: 

51. Webster New Int. D. [quot 
Crounse v. Booth Fisheries Co., 111 
Nebr. 6, 195 NW 462, 463]. 

52. A maxim meaning “Let t'he 
question be, ‘what is the law?’ not 
‘who is the offender?’”’ Morgan Leg. 
Max. [cit Riley Leg. Max.]. 

53. Question: 

Federal see Federal Courts §§ 29-47, 


92. 
Hypothetical see Evidence §§ 795-803. 


QUEBRACHO—QUESTION 


council.47 


QUERENS.*° 
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QUERELA INOFFICIOSI TESTAMENTI. The 
_complaint against an inofficious testament.*® 


QUERIDA. Concubine or lover.®° 


QUERULOUS. Apt to find fault; habitually com- 
plaining; disposed to murmur; expressing or sug- 
gestive of complaint; 


fretful; whining.°+ 


QUESTIO FIT DE LEGIBUS, NON DE PER- 


Whom | SONIS.°? 


QUESTION.*? 
which may be the subject of controversy,°* ‘inelud- 


Something in controversy, or 


ing every issue capable of judicial determination ;°° 


a proposition.°® 
Phrases: 


ro ST 
laws,’’®" 


to [some] . . 
tion, matter, 


265 
tent,”%° 


In: 
Deposition see Depositions §§ 139- 
146, 207. 
Examination of: 
Adverse party before trial see 
Discovery §§ 75, 79-84. 
Expert witness see Evidence §§ 
794-807. 
Witness in general see Witnesses 
Re [40 Cyc 2144-2147]. 


Jurisdiction see Courts §§ 169-173; 

Federal Courts §§ 216-241. 

Law or fact: 

In general see Criminal Law §§ 
2275-2296; Trial [38 Cye 1512- 
1526]. 

In particular action see specific 
titles. 

Reserved, certified, or reported see 
Appeal and Error §§ 912-950; Crim- 
inal Law §&. 3355. 

Submitted for special verdict see 
Trial [38 Cyc’ 1909-1921]. 

54 Bouvier L. D. [qiot Matter of 
Merow, 112 App. Div. 562, 578, 99 NYS 
9]; McFarlane v. Clark, 39 Mich. 44, 
46, 33 AmR 346. 

[a] Does not connote “dispute.”— 
Hogg vi. Vickers, Litd., [1922] W. ¢. 


& I. 86 
King v. Mclean Asylum, 64 
Med. sol, 3389; Lo .CCAI4S: 

{a] “Ordinarily used in at least 
two senses, as denoting (1) an issue 
expressly raised by the parties to a 
judicial proceeding and to be deter- 
mined by the court, and (2) an issue 
capable of being raised, although not 
raised.” Lane yv. Fern, 20 Hawaii 290, 
298, AnnCas1913B 155. 

{b] Preliminary matters not in- 
cluded.—Where a will was presented 
for allowance in a probate court, the 
judge of which was a legatee under 
the will, an order by such judge, as- 
signing a date for a hearing thereon 
and requiring the customary notice 
by publication, was the determination 
of no question; it was only prelimin- 
ary to the making of questions, being 
a statutory formality rather ‘than the 
decision of a controversy. McFar- 
lane v. Clark, 39 Mich. 44, 46, 33 AmR 
346. 

56. Matter of Merow, 112 App. Div. 
562,°578,,99 NYS: 9. 

[a] In legal definition the word 
does not necessarily mean an inter- 
rogative inquiry. Matter v. Merow, 
112° App. Div. 562, 578, 99 NYS 9, 20. 

{b] In its parliamentary sense it 
means ‘‘the point under discussion” 
“the matter to be put to the vote.” 
Reaman v. Winnipeg, 24 Man. 567, 579, 
20 DomLR 226, 27 WestLR 807, 6 
WestWkly 576. 

[ec] Federal statute providing that, 


when a judgment or decree is entered 


cause or proceeding,”®* 
of engineering,”*®? “question of fact,’’®* “question of 
federal jurisdiction,”®* “question of fraudulent in- 
“question of law,’®® “question of proce- 


“Question arising under the patent 
“question for arbitration,’®*® “question in 
difference,”®® “question litigated was of importance 


class . . . of persons,’’®® “ques- 


“question 


in a civil suit in a circuit court held 
by two judges, in the trial whereof 
any question has arisen upon which 
the opinion of the judges are opposed. 
the point, ete. shall be certified, 
should be construed to mean a ques- 
tion of law which must be capable of 
being presented in a single point. 
California Artificial Stone Pav. Co. v. 
Molitor, 113 U. S. 609, 616, 5 SCt 618, 
28 L. ed. 1106. 

57. Pratt v. Paris Gaslight, etc., 
Co., 168° U.S: 255, 259) 18 SCt 62, 42 
L. ed. 458; Carleton v. Bird, 94 ‘Me. 
182, 189, 47 A 154. 

[a] Distinguished from “case 

. . arising under the patent 
laws. %—Pratt v. Paris Gaslight, etc., 
Co., 168 U. S. 255, 259, 18 SCt 62, 42° L. 
ed. 458 [quot Deakins v. Los Angeles 
County Super. Ct., 90 Cal. A. 630, 266 
P 563, 564]. 

58. Crone v. Donaldson Line, Ltd., 
[1916] Si C3532. 

See Workmen’s Compensation Acts 
§§ 107, 108. 

59. In re De Lucca, 146 Cal. 110; 79 
P 853, 854. See also Submission of 
Controversy [387 Cye 348, 350]. 

60. Day v. Day, 114 L. T. Rep. N. 
S. 697, 698. 
ahiee U. S. v. Van Leuven, 62 Fed. _ 

[a] In construing Rev. St. § 5501 
it was held that a certificate which a 
member of a board of examining sur- 
geons, appointed by the commissioner 
of pensions, was required to make out 
was a decision or action on a ques- 
tion, matter, cause, or proceeding. U. 
S. v. Van Leuven, 62 Fed. 62, 66. 

62. Bates v. Chicago, etc., as a @xe) 
140 Wis. 235, 122 NW 745, ‘747, 133 
AmSR 1069. 

63. Hirsch v. Jones, 191 N. Y. 195, 
197, 198, 88 NE 786; Matter of Cook, 
217 App. Div. 342, 217 NYS 176, 179; 
Behn v. Antholtz, 51 Philippine 796, 
798; U.S. v. De Jesus, 13 Porto Rico 
Fed. 302, 304; San Antonio, Ct gb: 
Cocye Dawson, (Tex. Civ. A.) 201 SW 
247, 251; Parker v. Industrial Ins. 
Dept., 102 Wash. 54, 57, 172 P. 8305 
Rex v. White, (Que.) 24 CanCrCas 
74. 75; Scott v. Pauly, 24 Austr. C. 
L. R. 274, 279; Green v. Worley, 20 
Austr, C.' L., R. 418, 420. “See also 
Criminal Law §§ 2275-2296; Trial [38 
Cyc 1512-1526]. 

64. Geneva Furniture Mfg. Co. v. 
Karpen, 238 U. S. 254, 260, 35 SCt 
788, 59 Li. ed. 1295. 


seer Gere v. Murray, 6 Minn. 305, 
Sula 

66. Litchfield First Nat. Bank v. 
Pipe, etc., Supply Co., 273 Fed. 105, 
107; U. S. v. Murphy, 253 Fed. 404, 


409 [foll U. S. v. Martinez, 13 Porto 
Rico Fed. 180, 185]; Lynck v. South- 
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dure,”®? “question of right or titles,”°* “question of 
science, art, or trade,’’®® “questions affecting the-ex- 
istence or validity of the contract,’’*° “questions” and 


“cases,”7! “questions arising in lodges,”’’? “questions ’ 


involved,”7® “questions involved in the action,’”** 
“questions of constitutional law,”’® “questions to be 
tried,”’*® “title questioned by suit either prosecuted 
or threatened.’”’** 

QUESTUS EST NOBIS. Literally “Hath com- 
plained to us.” Initial words of various old writs 
in the Register.7® 

QUI. In law French and Latin, who, whom; 
who; he who.’? 

QUI ABJURAT REGNUM AMITTIT REGNUM, 
SED NON REGEM; PATRIAM, SED NON PA- 
TREM PATRIZ.*° 

QUI ACCUSAT INTEGRA FAM SIT ET NON 
CRIMINOSUS.®? 

QUI ACQUIRIT SIBI ACQUIRIT HA:REDI- 
BUS.*? 

QUI ADIMIT MEDIUM, DIRIMIT FINEM.*? 

QUI AD PAUCA RESPICIUNT DE FACILI JU- 
DICANT.** : 

QUIA EMPTORES. Literally “Because of pur- 
chasers.” The title of Statute of Westminster III 
(18 Edward I ¢ 1).*® 

QUIA HARES REPRESENTAT DEFUNCTUM 
IN OMNIBUS ET PER OMNIA. Because the heir 
represents deceased in everything and through every- 
thing.®° 
ern Express Co., 146 Ga. 71, 90 SE 76. 
527, 529 [quot Bryan v. Georgia, R., 
ete., Co., 162 Ga. 511, 1384 SE 319, 323; wie 
English v. Rosenkrantz, 150 Ga. 817,| 487, 497, 2 SE 865. 
105 SE 6138, 614]; Jackson v. Harland, 78. 
12 Miss: 41 72.8 850, sbis. Reg. ev. 1°92) 93 
Wern 26) UC. CrP (Ont) m2 U4 22333 79. 


Rex v. White, (Que.) 24 CanCrCas 74, SOmmaxk 
75; Rivet v. Rex, 24 Que. K. B. 559, 


See Perkins v. Merchants’ Lith. OTs As 
Co., 21 Misc. 516, 518, 47 NYS 712. 
Kinports v. Rawson, 29 W. Va. 


Burrill L. D. [cit Reg. Orig. pp 
Burrill L. D. 


maxim meaning 
abjures the realm leaves the realm, 


QUESTION—QUI CITO DAT BIS DAT 


QUIA IMPROVIDE EMANAVIT. Literally “Be- 
cause it issued mistakenly.” .A supersedeas to quash 
and nullify a writ erroneously issued.*? 

QUI ALIENAS RES NEGLIGENTER PERDIT, 
AUT VI VEL DOLO MALO AUFERT, SUAS AM- 
ITTI£LO 32 

QUI ALIQUID STATUERIT, PARTE INAUDITA 
ALTERA, 4:QUUM LICET DIXERIT, HAUD 
ZJEQUUM FECERIT.*® 

QUI ALTERIUS JURE UTITUR, EODEM JURE 
UTI DEBET.°° 

QUI ALTERUM INCUSAT NE IN EODEM SAL- 
TEM GENERE SIT INCUSANDUS.?? 

QUI ANIMO PECCANDI ALIQUID FACIT, 
VIDETUR PECCARE AB INITIO.°? 

QUI APPROBAT NON REPROBAT.®? 

QUIA TIMET. Because he fears or apprehends.°** 

QUI BENE DISTINGUIT, BENE DOCET.°° 

QUI BENEFICIUM LEGIS EXTRAORDINEM 
QUARIT, PURAS MANUS AFFERTO.°® 

QUI BENE INTERROGAT, BENE DOCET.°’ 

QUI BONIS VIRIS PAUPERIBUS DAT, LEGI- 
BUS OPITULATUR; QUI MALIS ET INERTIBUS. 
SEGETEM, MALORUM FOVET ET LEGUM OP- 
PROBRIUM.°® 

QUI CADIT A SYLLABA CADIT A TOTA 
CAUSA.°® 

QUI CAUSA DECEDIT, CAUSA CADIT.? : 

QUI CEDIT ET RETINET NIHIL AGIT.? 

QUI CITO DAT BIS DAT.? 


maxim meaning ‘Let him 
who accuses another be tree from the 
offense of which he makes accusa-'- 
tion.”” Morgan Leg. Max. [cit Halker- 
stone Leg. Max. ]. 

92. A maxim meaning “He who 
does anything with the intention of 
transgressing, seems to have trans- 
gressed from the beginning.” Morgan 


“He who 


560, 27 DomLR 695, 25 CanCrCas 2353} but not the king; the country, but | Les. Max. [cit Halkerstone Leg. Max.]. 
Ruhamah Property Co. v. Federal] not the father of the country.” Black 93. A maxim meaning “He who ap- 
Tax. Comr., 41 Austr. C. L. R. 148,] L. D. [cit Calvin’s Cage, 7 Coke la, 9b, | Probates does not reprobate.” Black 
154; Australian Com. Shipping Bd. v.| 77 Reprint 377]. 1, 10): 

Federated Seamen’s Union, 36 Austr. 81. A maxim meaning “Let him 94 Black L. D. See also Audita 
C. L. R. 442, 452; Carr v. Wodonga,| who accuses be of clear fame, and not | Querela § 5; Equity § 106; Home- 
34 Austr. C. L. R. 234, 239. See Rex] criminal.” Peloubet Leg. Max. [cit | Steads § 334 text and note 72; Injunc- 
v. McClain, 8 Alta. L. 73, 23 DomLR| 3 Inst. p 26]. tions §§ 21-23; Quieting Title post. 
312, 316, 23 CanCrCas 488, 30 WestLR g2. A maxim meaning ‘He who ac- 95. A maxim meaning “He who 
388, 7 WestWkly 1134. See also Crim-| quires for himself acquires for his| distinguishes well, teaches well.” 
inal Law §§ 2275-2296; Trial [38] heirs.’ Bouvier L. D. [cit Trayner| Bouvier L. D. [cit 2 Inst. p 470]. 
Cye 1512-1526]. Leg. Max.]. 96. A maxim meaning ‘Whosoever 


[a] Mixed questions of law and So. eek 


maxim meaning 


“He who| Seeks the benefit of the law extraordi- 


fact not included.—Lynch v. South-| takes away the middle, destroys the| narily, let him lift up pure hands.” 
ern Express Co., 146 Ga. 68, 90 SE| end.” Morgan Leg. Max. Feit. Coke | Morgan Leg. -Max. [cit Halkerstone 
527, 529 [quot Bryant v. Georgia R.,| Litt. p 161]. Leg: Max]: 

etc., Co., 162 Ga. 511, 134 SH 319, 323; 84. A maxim meaning “Those who 97. A maxim meaning “He who 
English v. Rosenkrantz, 150 Ga. 817,| pestow but slight study upon a sub-| Guestions well, teaches well.” Pelou- 


105 SE 613, 614]. 

67. In re Weidhorn, 253 Fed. 28, 
29, 165 CCA 48. 

68. Hamilton v. Stokes, 30 B. C. 65, 
62 DomLR 282, 285, [1921] 2 West 
Wkly 921. 

69. Kramm v. Stockton Electric R. 
Conc, Call cAn, 136 1.36 pe b23.ub ele 

70. Re Salmon, 25 OntWN 265, 266. 

71. Pratt v. Paris..Gaslight, etc, 
Cor, LOS, We Saf205, 7259, een oCe 62,042 
L. ed. 458 [auot Deakins v. Los Ange- 
les County Super. Ct., 90 Cal. A. 630, 
266 P 563, 564]. 

72. Gardner v. East Rock Lodge, 
NO. 141, Ts. BP; ©. BOW.,96 Conns 193, 
13. ANSOs8) si0—ficit Cy J.1-) -Seevalso 
Beneficial Associations §§ 83, 84. 

73. Re Winnipeg Charter, (Man.) 
68 DomLR 506, 518, [1922] 2 West 
Wkly 253. 

74. See Adams v. Watson Mfg. Co., 
Ltd., 15 Ont. 218, 225 [app dism 16 
Ont:) A. 2). 

75. Answer 
ate, 37 Mo. 135, 


to Questions by Sen- 
ous 


ject must necessarily form a trivial 
judgment upon it.” Morgan Leg. 
Max. [cit Grig.]. 

85. Black L. D. See also Hstates 
§ 18 text and note 84; Ground Rents 
S525. (6525, 1 0. 

86. See Conde v. Abaya, 13 Phil- 
ippine 249, 260 (‘‘all rights, both real 
and personal, shall pass to the heir’’). 

87. Wharton L. Lex. 

88. A maxim meaning ‘‘Whosoever 
negligently ruins another man’s 
property, or takes it away by force 
or fraud, let him lose an equivalent 
of his own.’ Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

89. A maxim meaning ‘‘He who de- 
termines any matter without hearing 
both sides, though he may have de- 
cided right, has not done justice.” 
Black L. D. [cit 4 Blackstone Comm. 
p 283; Boswel’s Case, 6 Coke 48b, 52a, 
77 Reprint 326]. 

90. A maxim meaning 
uses the right of another ought to 
use the same right.’’ Peloubet Leg. 
Max. [cit Broom Leg. Max. ]. 


“He who 


bet Leg. Max. [cit 3 Bulstr. p 227]. 
_98. A maxim meaning “He who as- 
sists good men in poverty, assists the 
laws; he who assists the wicked and 
the slothful, fosters the evil and dero- 
gates from the law.’ Morgan Leg. 
Max. [cit Halkerstone Leg. Max.]. 

99. A maxim meaning “He who 
fails in a syllable fails in his whole 
sitie. Black L. D. [cit Bracton fol 

1. A maxim meaning ‘He who de- 
parts from his cause, falls from his 
cause.” Peloubet Leg. Max. [cit Hal- 
kerstone Leg. Max.]. 

2. A maxim meaning “One who 
cedes or transfers, and yet retains, 
does not transfer effectually.” Tray- 
ner Leg. Max. 

3. [a] “The Latin proverb, Qui 
cito dat bis dat—,he who. gives 
quickly gives twice,—has its counter- 
part in a maxim equally sound—,Qui 
serius solvit,. minus solvit,—he who 
pays too late pays less.’ Louisiana v-. 
New Orleans, 215 U. S. 170, 180, 30 
Sct 40, 54 L. ed. 144. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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QUICQUID IN EXCESSU ACTUM EST, LEGE © 


QUICQUID JUDICIS AUCTORITATI SUBJICI- 
TUR, NOVITATI NON SUBJICITUR.”* 


QUICQUID PER SE MALUM EST, ID LEGES 


QUICK. Prompt, speedy, hasty;4 alive;° liy- 
ing.® PROHIBETUR.?* 
Phrases: “Quick action triple valves,”? “quick 
-answer,”® “quick assets,”® “quick child,”!° “quick 
dispatch,”!? “quick with child.’’!2 
QUICKENING.?? OMNIBUS VETANT.’° . 


QUICKSAND. A fine-grained, loose sand, 
which a ship sinks by her own weight as soon as the 


water retreats from her bottom.14 


QUI CONCEDIT ALIQUID, CONCEDERE VIDE- 
TUR ET ID SINE QUO CONCESSIO EST IRRITA, 
SINE QUO RES IPSA ESSE NON POTUIT.?® 

QUI CONCEDIT ALIQUID CONCEDIT OMNE 
ID SINE QUO CONCESSIO EST IRRITA.?¢ 

QUI CONFIRMAT NIHIL DAT.?? 

QUI CONSULTO DAT QUOD NON DEBEBAT 


PRESUMITUR DONARE.!8 


QUI CONTEMNIT PRACEPTUM, CONTEMNIT 


PRACIPIENTEM.'® 


QUICQUID ACQUIRITUR SERVO, ACQUIRI- 


TUR DOMINO.?° 


QUICQUID CONTRA BONOS MORES FACIT, 


JURE COMMUNI VETITUM.?! 


QUICQUID DEMONSTRATA REI ADDITUR 
SATIS DEMONSTRATA FRUSTRA EST.?? 
QUICQUID EST CONTRA NORMAM RECTI 


EST INJURIA.2? 


4. Webster New Int. D. 
5. Black L, D. 
6. Taylor y. State, 105 Ga. ae 33 
a 190; Evans v. Peo., 49 N. Y. 86, 


*y. Westinghouse Air Brake Co. v. 
Christensen Engineering Co., 128 Fed. 
437, 438, 638'CCA 179, 

8. Edgeworth y. Talerico, (Tex. 
Civ. A.) 95 SW 677, 678. 

9. In re American Knit Goods Mfg. 
Co., 173 Fed. 480, 483, 97 CCA 486. 

10. McLoud vy. State, 122 Ga. 3938, 
395, 50 SH 145; Taylor v. State, 105 
Ga. 846, 33 SE 190. 

11. See Shipping [36 Cyc 355]. 

12. See Abortion § 10 note 39 [a]; 
§ 45 note 40. 

13. See Abortion §§ 10, 45. 

14. “Smyth?” DD," Nautical Terms 
[quot The Sandringham, 10 Fed. 556, 
562, 5 Hughes 316]. 

15. A maxim meaning “He who 
grants anything is considered as 
granting that without which his grant 
would be idle, without which the thing 
itself could not exist.’”’ Bouvier L. D. 
{cit Liford’s Case, 11 Coke 46b, 52a, 
77 Reprint 1206; Jenkins Cent. p 32]. 

[a] Applied in: Taylor v. Gri is- 
wold, 14 N. J. L. 222, 227, 27 AmD 33 
Rex v. Westwood, 7 Bing. URAC, 20 
BCL 11, 131 Reprint 1, 4 Bligh N.S. 


PANIES, 5) Reprint 16, 2 Dow. & Cl. 21, 6 
Reprint 637. 
16. A maxim meaning “He who 


grants anything grants ever ything 
without which the grant is fruitless.” 


Black L. D. [cit Jenkins Cent. p 32 
case 63]. , 
br INS Gaatelp-auaay meaning “He who 


- confirms does not give.’ Bouvier L. 
D. [cit 2 Bouvier Inst. p 2069]. 

18. A maxim meaning “One who 
gives deliberately to another what 
he does not Owe, is presumed to give 
it as a donation.” Trayner Leg. Max. 

19. A maxim meaning “He who 
contemns the precept, contemns the 
person giving it.” Morgan Leg. Max. 
[eit Shrewsbury’s Case, 12 Coke, 94, 
97, 77 Reprint. 1369]. 

20. A maxim meaning “Whatever 
is acquired by the servant, is ac- 
quired for the master.” Peloubet Leg. 
Max. [cit 15 Viner Abr. p 327]. See 
Beardsley v. Copeland, 8 N. B. 458, 
468; Jor\es v. Linde British Refriger- 
ation Co., 2 Ont. L. 428, 432. 

21. A. maxim meaning ‘‘Whatever 
is done against good morals, is done 
against common law.” Morgan Leg. 


_surplusage.” 


into 


~QUICQUID PER SERVUM ACQUIRITUR, ID 
DOMINO ACQUIRITUR.?* 


QUICQUID PLANTATUR SOLO, SOLO CE- 


DIT.?® 


ESSE DEBET 
EJUS.?1 


QUICQUID RECIPITUR, RECIPITUR SECUN- 
DUM MODUM RECIPIENTIS.?° 

QUICQUID SOLVITUR, SOLVITUR SECUN- 
DUM MODUM SOLVENTIS.*° 

QUI CUM ALIO CONTRAHIT, VEL EST, VEL 


NON IGNARUS CONDITIONIS 


QUI CUM ALITER TUERI SE NON POSSUNT 


DAMNI CULPAM DEDERINT, INNOXII SUNT.*? 


DITA 3 
INAUDITA.?*+ 


QUI CUM EBRIO LITIGAT, ABSENTEM L4- 
QUICUNQUE ALIQUID STATUERIT PARTE 
QUICUNQUE HABET JURISDICTIONEM OR- 


DINARIUM, EST ILLIUS LOCI ORDINARIUS.?® 
QUI DAT FINEM, DAT MEDIA AD FINEM 


NECESSARIA.*° 


Max. [cit Halkerstone Leg. Max. ]. 

22. A maxim meaning “Whatever 
is added to demonstrate anything al- 
ready sufficiently demonstrated is 
Black L. D. [cit Dig. 338, 
4, 1, 8; Broom Leg. Max.]. See Le- 
Cain v. Hosterman, 8 N. S. 413, 436 
(“quicquid demonstratae rei additio, 
satis demonstratae, frustra est’’). 

23. A maxim meaning “Whatever 
is against the rule of right.is a 
wrong.” Peloubet Leg. Max. [cit Ca- 
ble v. Rogers, 3 Bulstr. 311, 313, 81 
Reprint 259]. 


24. A maxim meaning ‘Whatever 
is done in excess is prohibited by 
law!” Black- Ia iDs [cit-2) Inst. pv 1007}. 

25. A maxim meaning “Whatever 


is subject to the authority of a judge 
is not subject to innovation.”’ Bou- 
vier ly. Dy [eit 74 Inst. p66]. 

26. A maxim meaning ‘Whatever 
is bad in itself, that the laws forbid 


to all.” Morgan Leg. Max. [cit Hal- 
kerstone Leg. Max.]. 
27. A maxim meaning ‘“‘Whatever 


is obtained by the servant, belongs to 
the master.” Morgan Leg. Max. [cit 
Tayler L. Gloss. ]. 

28. A maxim meaning “Whatever 
is affixed to the soil belongs to the 


soil.” Black -lL.-D. [cit. Broom Leg: 
Max. ]. 
[a] Applied in: Sudbury First 


Parish vy. Jones, 8 Cush, (Mass.) 184, 
189; State v. Marshall, 4 Mo. A. 29, 
33; Shipler v. Potomac Copper Co., 
69 Mont. 86, 220 P 1097, 1099; Mont- 
clair v. Amend, (N. J. Sup.) 68 A 1067, 
1068; Price v. Weehawken Ferry Co., 
31) N.vd. Ea. 318 342 Williamson) v. 
New Jersey Southern R. Co., 29 N. 
J. Eq. 311, 317; Bedlow v. New York 
Floating Dry Dock Co., 20 NYSt 707, 


119% In re De Falbe, [1901] 1 Ch. 523, 
538; Elwes v. Brigg Gas Co., 33 Ch. 
DP 5625) 5673.) Climie iv. Wood, Een R.3 


Wxch. 257, 262 [aff L. R. 4 Exch. 328]; 
Elliott v. Bishop, 10 Exch. 496, 512, 
28 BEnglL&Eq 484, 156 Reprint 534; 
Hodgins v. Toronto, US" OntecAy 537, 
548% Walton vy. Jarvis, 14 U. C. Q. B. 
(Ont.) 640, 650. See Campbell v. Rod- 
dy, 44 N. J. Eq. 244, 248, 14 A 279, 
6 AmSR 889; North "Hudson County 
i. (Co. Vv. Booraem, 28 N. J. Had. 450, 
454; McRea v. Troy Cent. Nat. Bank, 
66 N. Y. 489, 501; State v. Martin, 
HATS IN. "Ca 8325, S85, 53 SB 84, 875e 
Teaff v. Hewitt, 1 Oh. St. 511, 525, 29 
AmD 634; Beattie v. Hulse, [1905] 
1 Ch. 406, 2 AnnCas 404; Lane v. Dix- 


on, 3) Cr BatT6, (91,054, HC hia 7 Gaeks 6 
Reprint 311; Parsons v. Hind, 2 Can 
LJINS 217; Waterous Engine Works 
Co. v.. MeCann, 21) Ont. A. 4865 7494 
Joseph Hall Mfg. Co. v. Hazlitt, 11 
Ont. A. 749, 750; Thomas y. Inglis, 
7 Ont. 588, 594; Phillips v. Grand 
River Farmers’ Mut. F. Ins. Co., 46 U. 
Cy OL Ba (Ontay 3845280085 Pronguey Vv. 
Gurney, ole U1 On Quart (Ont.) 347, 353. 

[b] “Whe maxim . . . ‘has al- 
ways had exceptions, and they in- 
crease with the ever varying necessi- 
ties and exigencies of society.’’’ New 
York, etc, R. Co. v. ivingston, 238 
N.Y: 300, 305, 144 NE 589, 34 ALR 
1078 [quot St. ‘Johnsbury, etc., RCo; 
Vee Willard Gis Wie Weide eos. 178 38, 
15 AmSR 886, 21 LRA’ 528]. 

29. A maxim meaning '‘“‘Whatever 
is received is received according to 
the intention of the recipient.’ Bou- 
vier L. D. [cit Broom Leg. Max.; Hal- 
kerstone Leg. Max.]. 

30. A maxim meaning “Whatever 
is paid, is paid according to the in- 
tention of the payer.’ Peloubet Leg. 


ax. 

[a]. Applied in: Shortridge v. Par- 
dee, 2 Mo. A. 3638, 365; “Waugh: v. 
Wren, 9 Jur. N. S. 365, 366; Waters 
v. EXbrall,, 2 Werns Ch: 606, 607, 23 
Reprint 996; Heyward vy. Lomax, 1 
Vern, Ch. 24, 23 Reprint 279. See 
Ingraham y. Hall, 11 Serge. & R. (Pa.) 
78, 83 (“quicquid solvitur, solvitur ad 
modum solventis’’). 

31. A maxim meaning “He who 
contracts with another either is or 
ought to be not ignorant of his con- 


dition.” Black L. D. [cit Story Confl. 
OME ES ole 
32. A maxim meaning ‘“‘They are 


guiltless of homicide who cannot de- 
fend themselves otherwise than by 


homicide.”  Peloubet Leg. Max. [cit 
Tayler L. Gloss. ]. 
33. A maxim meaning ‘He who 


disputes with a drunken man, offends 
a sober man behind his back.” Mor- 
gan Leg. Max. [cit Riley Leg. Max.]. 

34 A maxim meaning “no man 
should be condemned unheard.’ Mor- 
gan Leg. Max. 

35. A maxim meaning ‘Whoever 
has an ordinary jurisdiction, is or- 
dinary of that place.’”’ Peloubet Leg. 
Max. [cit Coke Litt. p 344a]. 

36. A maxim meaning “He -who 
gives an end gives the means neces- 
sary to that end.’ Peloubet Leg, 
Max. 
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QUI DAT PAUPERIBUS, DEO DAT.?’ 

QUIDCUNQUE JUSSU JUDICIS ALIQUID 
FECERIT, NON VIDETUR DOLO MALO FECIS- 
SE; QUIA PARERE NECESSE EST.** 

QUI DESTRUIT MEDIUM, DESTRUIT FI- 
NEM.*?® 

QUID JURIS CLAMAT. A judicial writ issued 
out of the record of a fine, which remained with the 
custos brevium of the common pleas before it was 
engrossed; it lay for the grantee of a reversion or 
a remainder, when the particular tenant would not 
attorn.*° 

QUID LEGES SINE MORIBUS VANZ PROFI- 
CIUNT.#*? 

QUI DOIT INHERITER AL PERE DOIT IN- 
HERITER AL FITZ.*? 

QUI DOLO DESIERIT POSSIDERE, PRO POS- 
SIDENTE DAMNATUR.*? 

QUI DOLO POSSESSIT PRO POSSIDENTE, 
PRO POSSESSIONE DOLUS EST.*+ 

QUID PRO QUO. Literally “What for what.” 
The mutual consideration and performance of both 
parties to a contract.*° 

QUIDQUID ENIM SIVE DOLO ET CULPA 


[a] Applied in: Lane v. Kingsber- 


ry, 11 Mo. 402, 408. had possession. 


37. A maxim meaning ‘He gives to [a] Applied in: Nichols y. Michael,| Mink, 64 Iowa 84, 86, 19 NW 852]. 
God who gives to the poor.” Morgan| 23 N. Y. 264, 268, 80 AmD 259; Wil-| See Campbell v. Gallentine, (Nebr.) 
Leg. Max. kinson v. Verity, L. R. 6 C. P. 206, 211; | 215 NW 111, 113, 61 ALR 1; Moore 


38. A maxim meaning “Whoever 
does any thing by command of a 
judge, is not reckoned to have done it P. 
with an evil intent; because it is 
necessary to obey.’ Morgan Leg. 
Max. [cit Marshalsea’s Case, 10 Coke 


206, 211). 
44. A -maxim 


true owner.” 


a thing may be treated as if he still 52. 
Peloubet Leg. Max. 53. 


Robertson v. Lovett, 11 N. S. 250, 253 
[cit Wilkinson v. Verity, L. R. 6 C. 


meaning 
holds possession of lands by craft, is 
crafty, not for himself, but for the 54, 


QUI DAT PAUPERIBUS, DEO DAT—QUIETA NON MOVERE 


VENDITORIS ACCIDIT IN EO VENDITOR SE- 
CURUS EST.*° 

QUIDQUID MULTIS PECCATUR INULTUM 
EST.47 


QUID SIT JUS, ET IN QUO CONSISTIT INJU- 


RIA, LEGIS EST DEFINIRE.#® 

QUID TIBI FIERI NON VIS, ALTERI NE FE- 
CERIS.*° 

QUID TURPI EX CAUSA PROMISSUM EST 
NON VALET.°*° 

QUIESCENCE.®! 

QUIET. [§ 1] A. As an Adjective. 
noise or sound; silent; still.>? 

Quiet enjoyment. A covenant for quiet enjoy- 
ment is defined to be an assurance against the conse- 
quences of a defective title and of any disturbances 
thereupon.** 

Other phrases: 
engine.’’°> 

[§ 2] B. As a Verb. To make or cause to be 
quiet; calm; appease; pacify; lull; allay; tran- 
quilize.>® 


QUIETA NON MOVERE.®* ; 


Free from 


“Quiet house,’>4 “quiet running 


Century D. 
Bouvier Ll. D. [quot Kane v. 


v. Western Australia, 5 Austr. C. L. R. 
326, 333 (as applied to pastoral lease). 
See also Covenants §§ 47, 64, 128-135; 
Estoppel § 50; Landlord and Tenant 
§§ 695-709. 

State v. Austin Club,.89 Tex. 


“He who 


State 


68b, 70b, 77 Reprint 1027]. 

39. A maxim meaning “He who 
destroys the means destroys the end.” 
Bouvier. -G,. Dy (cit-11 Coke. 451, 77 
Reprint 1215; Coke Litt. p 161la; Shep- 
pard Touchst. p 3842]. 

40. Wharton L. Lex. [cit Reg. Jud. 
p 571; Cowell]. 

41. A maxim meaning “Little can 
be ‘expected from the penalties or 
restraints imposed by laws, if the 
moral sense of the people is wanting.” 
Morgan Leg. Max. 
Max. ]. 

42. A maxim meaning “He who 
would have been heir to the father 
shall be heir to the son.”” Black L. D. 
[cit 2 Blackstone Comm. p 223; Broom 
Leg. Max.]. 
' [a] Applied in: Doe v.. Vardill, 6 
Bing. N.. Cas. 385, 397, 37 ECL 678, 
133 Reprint 148. 

43. A maxim meaning “He who has 
fraudulently dispossessed himself of 


[cit Grigg Leg. |. 


Morgan Leg. Max. [cit 
Inst:) Paul C*p) 22] 

45. Handy L. D. See also Con- 
tracts §§ 46, 144, 170. 

46. A maxim meaning ‘‘For con- 
cerning anything which occurs with- 
out deceit and wrong on the part of 
the vendor, the vendor is secure.” 
Bouvier L. D. 

47. A maxim meaning ‘‘The crime 
which is committed by a multitude 
passes unpunished.’ Peloubet Leg. 
Max. [cit Tayler L. Gloss.]. 

48. A maxim meaning ‘‘What con- 
stitutes right, and what injury, it is 
the business of the law to declare.” 
Black L. D. [cit Coke Litt. p 158b]. 

49. A maxim meaning “Do not to 
another what you would not wish he 
should do to ‘'you.” Morgan Leg. 
Max. [cit Tayler L. Gloss.]. 

50. A maxim meaning “A promise 
arising out of immoral circumstances 
is invalid.” Bouvier L. D. 

51. See Acquiescence 1 C. J. p 905. 


20, 25, 33 SW 113, 30 LRA 500; 

v. Drake, 86 Tex. 329, 335, 24 SW 790; 

Adams v. State, (Tex. Civ. A.) 146 SW 

1086, 1088; Cunningham vy. Porchet, 

23 Tex. Civ. A. 80, 82, 56 SW 574. 
55. Allis-Chalmers Bullock Co. y. 

Walker, (Man.) 15 WestLR 357, 359. 
56. Century D. 


[a] Where newspaper article stat- 


ed that a person was arrested for 
drunkenness but that a ten dollar 
note “quieted” the affair, this, at most, 
was a statement that the charge sub- 
sided or the arrest was abandoned 
for the sum named. Stacy v. Port- 
land Pub. Co., 68 Me. 279, 286. 

57. A maxim meaning “Not to un- 
settle things which are established.” 
Black L. D. 

{a] Other form of maxim.—‘‘Non 
quieta movere.”’ Green v. Hudson 
River. Ri oGo7/ 28) Barbs (CNe Yo 7 9in225 
Banco Espafol-Filipino v. Palanca, 
87 Philippine 921, 942. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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QUIETING TITLE 


By Ausert DeForest TYLER 


[51 C.J.] 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 132] 


ANALYSIS 


I. NATURE, SCOPE, AND GROUNDS OF REMEDIES Specie p 125] 


II. SUBJECT MATTER [sub-analysis p 125] 


III. MATTERS AFFECTING RIGHT TO REMEDY GENERALLY [sub-analysis p 125] 


IV. WHAT CONSTITUTES CLOUD ON TITLE [sub-analysis p 126] 
V. TITLE OR INTEREST OF PLAINTIFF [sub-analysis p 127] 
VI. POSSESSION OF PLAINTIFF [sub-analysis p 127] 


VII. ADVERSE CLAIM OR INTEREST OF DEFENDANT [sub-analysis p 127] 


VIII. DEFENSES [sub-analysis p 128] 
IX. PROCEEDINGS AND RELIEF [sub-analysis p 128] 


X. STATUTORY PROCEEDINGS TO COMPEL BRINGING OF ACTION TO TRY TITLE [sub- 


analysis p 131] 


SUB-ANALYSIS 


I. NATURE, SCOPE, AND GROUNDS OF REMEDIES [§§ 1-12] p 132 


A. In Equity [§§ 1-6] p 132 
1. In General [§ 1] p 182 


2. Bills To Quiet Title and To Remove Cloud Distinguished [§ 2] p 134 


3. Grounds of Jurisdiction [§§ 3-6] p 134 
a. In General [§ 3] p 134 
b. Lack of Remedy at Law [§ 4] p 135 
c. Prevention of Muitiplicity of Suits [§ 5] p 135 


ad. Prevention of Harassment by Repeated Assertion we Defeated Title [§ 6] p 136 
B. Statutory Remedies for Determination of Adverse Claims [§§ 7 


1. In General [§ 7] p 136 

2. Construction, Scope, and Effect [§§ 8-10] p 138 
a. In General [§ 8] p 138 
b. Purpose and Effect [§ 9] p‘139 


ce. Effect of State Statutes in Federal Courts [§ 10] p 140 


3. Specific Matters Affecting Right of Action, Defenses, and Procedure [§ 11] p 141 


C. Action in Personam or in Rem [§ 12] p 141 
II, SUBJECT MATTER [§ 13] p 142 


III. MATTERS AFFECTING RIGHT TO REMEDY GENERALLY [§§ 14-22] p 143 


A. In General [§ 14] p 143 
B. Adequacy of Legal Remedies [§§ 15-20] p 143 
1. In General [§ 15] p 143 
2. Effect of Statutes on General Rule [§ we p 145 
(38. Adequacy of Particular Remedies [§§ 17-19] p 146 
a. Hjectment [§ 17] p 146 
b. Other Legal Remedies [§ 18] p 146 
ce. Defenses Available at Law [§ 19] p 147 
4. Waiver of Defense [§ 20] p 147 
C. Pendency of Action at Law [§ 21] p 147 
D. Previous Establishment of Title at Law [§ 22] p 148 
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IV. WHAT CONSTITUTES CLOUD ON TITLE [§§ 23-70] p 149 
A. Existing Cloud [§§ 23-59] p 149 
1. In General [§ 23] p 149 
2. Necessary Attributes [§§ 24-25] p 150 
a. Must Be Apparently Valid [§ 24] p 150 
b. Must Be Substantial and Capable of Embarrassing Title [§ 25] p 153 
3. Particular Instruments or Matters [§§ 26-59] p 154 
a. Deeds [§§ 26-35] p 154 
(1) Void on Face [§ 26] p 154 
(2) Executed by Stranger to Title [§ 27] p 154 
’ (3) Indefinite Description [§ 28] p 154 
(4) Apparently Valid [§§ 29-34] p 154 
(a) In General [§ 29] p 154 
(b) Fraud and Undue Influence [§ 30] p 156 
(c) Forged Deeds [§ 31] p 156 
(d) Containing Conditions Precedent That Have Not Been Performed [§ 32] 
p 156 
(e) Delivery in Escrow [§ 33] p 157 
(f) Including Lands by Mistake [§ 34] p 157 
(5) Not Capable of Being Used To Injure Owner [§ 35] p 157 
b. Letters Patent for Land [§ 36] p 157 
c. Mortgages [§§ 37-38] p 157 
(1) In General [§ 37] p 157 
(2) Barred by Statute of Limitations [§ 38] p 158 
d. Leases and Contracts Therefor [§ 39] p 158 
e. Mechanics’ Liens [§ 40] p 159 
f. Trusts [§§ 41-42] p 159 
(1) In General [§ 41] p 159 
(2) Nominal Trusts [§ 42] p 159 
. Wills and' Contracts To Devise [§ 43] p 159 
. Claims of Dower [§ 44] p 160 
i. Contracts for Sale of Land [§§ 45-46] p 160 
(1) Unrecorded [§ 45] p 160 
(2) Recorded [§ 46] p 160 
j. Sales [§§ 47-50] p 161 
(1) Judicial Sales [§§ 47-49] p 161 
(a) Under Execution [§§ 47-48] p 161 
aa. In General [§ 47] p 161 
bb. Hxempt Property [§ 48] p 161 
(b) In Foreclosure [§ 49] p 162 
(2) Sales by Administrators [§ 50] p 162 
k. Taxes and Assessments [§§ 51-54] p 162 
(1) In General [§ 51] p 162 
(2) Sale Thereunder [§§ 52-54] p 163 
(a) In General [§ 52] p 163 
(b) Certificate or Deed [§ 53] p 163 
(c) Lease Given on Sale [§ 54] p 164 
1. Judgments or Decrees [§§ 55-56] p 164 
(1) In General [§ 55] p 164 
(2) Must Be Apparently Valid on Its Face [§ 56] p 165 
m. Proceedings at Law [§§ 57-58] p 165 
(1) In General [§ 57] p 165 
(2) Attachment Proceedings [§ 58] p 166 
n. Lis Pendens [§ 59] p 166 
B. Apprehended or Threatened Cloud [§§ 60-70] p 166 
1. In General [§ 60] p 166 
2. Levy [§§ 61-62] p 167 
a. Under Execution [§ 61] p 167 
For Taxes [§ 62] p 167 
[§§ 63-68] p 167 
In General [§ 63] p 167 
By Conveyance under Pretense of Right [§ 64] p 167 
Under Execution [§ 65] p 168 
Under Invalid Assessment [§ 66] p 168 
Of Land Purchased at Tax Sale [§ 67] p 168 
Under Mortgage [§ 68] p 168 
4. Execution of Lease [§ 69] p 168 ; 
5. Proceedings at Law [§ 70] p 168 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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V. TITLE OR INTEREST OF PLAINTIFF [§§ 71-96] p 168 


A. Necessity [§ 71] p 168 
B. Sufficiency [§§ 72-96] p 169 


ab 
2. 
3. 


ND OP 


In General [§ 72] p 169 

Paramount Title {§ 73] p 171 

Title Founded on Possession [§§ 74-75] p 172 
a. In General [§ 74] p 172 | 
b. Adverse Possession [§ 75] p 173 


. Title Derived from Common Source [§ 76] p 174 
. Record or Paper Title [§ 77] p 175 

. Hxtent of Interest [§ 78] p 175 

. Particular Estates or Interests [§§ 79-96] p 176 


a. In General [§ 79] p 176 
b. Vendors [§§ 80-81] p 176 
(1) Contracts To Convey [§ 80] p 176 
(2) After Conveyance [§ 81] p 176 
c. Purchasers [§§ 82-87] p 177 
(1) Receiving Defective Conveyance [§ 82] p 177 
(2) Holding Hxecutory Contract of Purchase [§ 83] p 177 
(3) Deed Delivered in Escrow [§ 84] p 178 
(4) At Execution or Judicial Sale in General [§ 85] p 178 
(5) At Foreclosure Sale [§ 86] p 178 
(6) At Partition Sale [§ 87] p 178 
d. Creditors [§§ 88-90] p 178 
(1) Attachment Creditors [§ 88] p 178 
(2) Judgment Creditors [§ 89] p 179 
(3) Estate Creditors [§ 90] p 179 
. Homestead Interest [§ 91] p 179 
. Leasehold Interest [§ 92] p 179 
. Right of Dower [§ 93] p 179 
. Interest as Mortgagor [S 94] p 179 
. Interest as Mortgagee [§ 95] p 179 
j. Hasements [§ 96] p 180 


= EIe Hho 


VI. POSSESSION OF PLAINTIFF [§§ 97-115] p 180 


A. In General [§ 97] p 180 
B. Necessity [§§ 98-106] p 180 


is 


2. 
3. 


4. 


When Title or Interest Legal [§§ 98-101] p 180 
a. General Rule [§ 98] p 180 
b. Exceptions [§§ 99-101] p 183 
(1) Lack of Adequate Remedy at Law in General [§ 99] p 183 
(2) Existence of Other Equitable Grounds for Relief [§ 100] p 184 
(3) In Favor of Holder of Future Estate [§ 101] p 185 
When Title or Interest Equitable [§ 102] p 185 
Statutes Dispensing with [§§ 103-104] p 186 
a. In General [§ 103] p 186 
b. Vacant or Unoccupied Lands, or Lands Not in Actual Possession of Defendant [§ 104] 
p 186 
Waiver of [§§ 105-106] p 187 
a. In General [§ 105] p 187 
b. By Asking for Affirmative Relief [§ 106] p 188 


C. Sufficiency [§§ 107-115] p 188 
1. In General [§ 107] p 188 


OOND OB WH 


. Vacant and Unoccupied Lands [§ 108] p 190 

. Possession of Agent [§' 109] p 190 

. Possession of Tenant [§ 110] p 190 

. Possession of Vendee [§ 111] p 191 

. Possession Subject to Hasement [§ 112] p 191 
. Peaceable Possession [§ 113] p 191 

. Lawful or Unlawful Possession [§ 114] p 192 
. Possession of Part of Tract [§ 115] p 193 


VII. ADVERSE CLAIM OR INTEREST OF DEFENDANT [§§ 116-119] p 193 


A. Necessity [§ 116] p 193 
B. What Constitutes [§§ 117-119] p 193 


Il. 
2. 
3. 


In General [§ 117] p 193 
Present or Future Interest [§ 118] p 195 
Lien Claims [§ 119] p 195 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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VUI. DEFENSES [§§ 120-131] p 196 
A. In General [§ 120] p 196 
B. Particular Defenses [§§ 121-129] p 196 
. Title in Defendant [§ 121] p 196 
. Want of Title in Plaintiff [§ 122] p 197 
. Title in Third Person [§ 123] p 198 
Defendant in Possession [§ 124] p 198 
. Existing Agreement by Plaintiff To Dispose of Interest in Lands [§ 125] p 198 — 
. Limitations [§ 126] p 199 ; 
.. Laches [§§ 127-128] p 200 
a. In General [§ 127] p 200 
b. What Constitutes [§ 128] p 201 
8. Miscellaneous Defenses [§ 129] p 203 
C. Partial Defenses [§ 130] p 203 
D. Waiver and Bar of Defenses [§ 131] p 203 


IX. PROCEEDINGS AND RELIEF [§§ 1382-293] p 203 
. In General [§ 132] p 203 
. Jurisdiction [§ 133] p 203 
. Venue [§ 134] p 204 
. Process [§§ 135-136] p 204 
1. In General [§ 135] p 204 
2. Service on Unknown Persons [§ 136] p 205 
. Parties [§§ 137-152] p 206 
1. General Rules [§§ 137-143] p 206 
a. Necessary Parties [§§ 137-140] p 206 
(1) In General [§ 137] p 206 
(2) Persons Who Have Parted with Interest [§ 138] p 207 
(3) Common Grantors or Their Heirs [§ 139] p 208 
(4) Heirs, Devisees, and Personal Representatives [§ 140] p 208 
b. Proper Parties [§§ 141-143] p 208 
(1) In General [§ 141] p 208 ; 
(2) Persons Who Have Parted with Interest, and Their Heirs [§ 142] p 209 


(3) Heirs and Personal Representatives in Action against Estate [§ 143] p 209 
2. Plaintiffs [§§ 144-148] p 209 


a. In General [§ 144] p 209 
b. Joinder [§§ 145-148] p 210 . 
(1) In General [§ 145] p 210 i 
(2) Tenants in Common and Joint Tenants [§ 146] p 210) 
(3) Husband and Wife [§ 147] p 211 
(4) Heirs and Personal Representatives [§ 148] p 211 
3. Defendants [§§ 149-150] p 211 
a. In General [§ 149] p 211 
b. Joinder [§ 150] p 211 
4. Intervention [§ 151] p 212 
5. Objections and Waiver Thereof [§ 152] p 213 
F. Injunction, Receiver, and Use or Disposition of Property pending Proceedings [§ 153] p 214 
G. Pleading [§§ 154-222] p 215 
1. Bill, Complaint, or Petition [§§ 154-183] p 215 
a. In General [§ 154] p 215 
b. Particular Allegations [§§ 155-169] p 217 
(1) Title or Interest of Plaintiff [§§ 155-160] p 217 
(a) Necessity [§§ 155-156] p 217 
aa. In General [§ 155] p 217 
bb. Allegation of Possession as Dispensing with [§ 156] p 218 
(b) Srfficiency [§§ 157-160] p 218 
aa. In General [§ 157] p 218 
bb. Averring Ultimate Fact of Title [§ 158] p 218 
cc. Averring Facts Showing Title [§ 159] p 219 
dd. Time of Ownership [§ 160] p 220 
(2) Possession of Plaintiff [§§ 161-162] p 220 
(a) Necessity [§ 161] p 220 
(b) Sufficiency [§ 162] p 222 
(3) Hstablishment of Title at Law and Pendency of Other Suits [§ 163] p 223 
(4) Inadequacy of Remedy at Law [§ 164] p 223 
(5) Cloud or Adverse Claim [§§ 165-166] p 223 
(a) Allegations as to Cloud on Title [§ 165] p 223 
(b) Allegations as to Adverse Claim [§ 166] p 225 


eS ea eee 
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(6) Allegations as to Parties [§ 167] p 227 
(7) Location and Description of Land [§ 168] p 227 
(8) Offering To Do Equity [§ 169] p 228 
ce. Prayer for Relief [§ 170] p 229 
d. Joinder of Causes of Action, Multifariousness, and Duplicity [§ 171] p 229 
e. Waiver and Cure of Defects [§§ 172-174] p 230 
(1) Cure by Answer [§ 172] p 230 
(2) Waiver of Objections [§ 173] p 230 
(3) Aider by Proof [§ 174] p 230 
f. Demurrer or Exception [§§ 175-183] p 230 
(1) Grounds [§§ 175-178] p 230 
(a) In General [§ 175] p 230 
(b) Want of Title in Plaintiff [§ 176] p 231 
(c) Want of Possession in Plaintiff [§ 177] p 231 
(d) Want of Proper Averments as to Cloud or Adverse Claim [§ 178] p 23] 
(2) Form and Sufficiency [§ 179] p 231 
(3) Scope and Effect [§§ 180-181] p 231 
(a) In General [§ 180] p 231 
(b) Demurrer to Pleading Good in Part [§ 181] p 231 
(4) Waiver of Demurrer [§ 182] p 232 
(5) Hearing and Determination [§ 183] p 232. 
2. Plea or Answer, and Disclaimer [§§ 184-197] p 232 
a. Plea [§ 184] p 232 
b. Answer [§§ 185-194] p 232 
(1) In General [§ 185] p 232 
(2) Denials [§ 186] p 233 
(3) Admissions [§ 187] p 233 
(4) Pleading Particular Defenses [§§ 188-191] p 233 
(a) Title in Defendant [§ 188] p 233 
(b) Adverse Claim [§ 189] p 234 
(ec) Adverse Possession [§ 190] p 234 
(d) Miscellaneous Rae L$ 191] p 235 
(5) Partial Defenses [§ 192] p 235 
(6) Joinder and Consolidation of Defenses; Inconsistent Defenses [§ 193] p 235 
(7) Pleading Counterclaim [§ 194] p 235 
ce. Disclaimer [§§ 195-197] p 235 
(1) In General [§ 195] p 235 
(2) Operation and Effect [§§ 196-197] p 236 
(a) In General [§ 196] p 236 
(b) Judgment on Disclaimer [§ 197] p 236 
3. Cross Bill or Cross Complaint [§§ 198-203] p 237 
a. Necessity and Propriety [§ 198] p 237 
b. Sufficiency [§§ 199-201] p 238 
(1) In General [§ 199] p 238 
(2) Defendant’s Title or Interest, and Possession [§ 200] p 239 
(3) Plaintiff’s Adverse Claim [§ 201] p 239 
ce. Waiver of Objections [§ 202] p 239 
d. Answer to Cross Bill or Cross Complaint [§ 203] p 239 
4. Replication or Reply and Subsequent Pleadings [§§ 204-205] p 240 
a. Necessity and Propriety [§ 204] p 240 
b. Requisites, Sufficiency, and Effect.[§ 205] p 240 
5. Amended or Supplemental Pleadings [§§ 206-208] p 241 
a. In General [§ 206] p 241 
b. Character of Amendments [§ 207] p 241 
e. Time of Amendment [§ 208] p 242 
6. Issues, Proof, and Variance [§§ 209-221] pp 242 2 
a. Issues [§§ 209-212] p 242 
(1) In General [§ 209] p 242 
(2) Issues of Fact [§§ 210-212] p 242 
(a) In General [§ 210] p 242 
(b) Title; Possession, and Adverse Claim [§ 211] p 243 
(ec) Forgery and Fraud [§ 212] p 243 
b. Matters To Be Proved [§§ 213-216] p 243 
(1) Title [§ 213] p 243 
(2) Plaintiff in Possession, and Land Vacant and Unoccupied [§ 214] p 244 


——_——$——_—<—<—_—$— —_ ee ca  hk— 
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(3) Recitals in Instrument Constituting Cloud Untrue [§ 215] p 244 
(4) Improvements by Defendant [§ 216] p 244 
e. Evidence Admissible under Pleadings [§§ 217-218] p 244 
(1) In General [§ 217] p 244 
(2) Under General Denial [§ 218] p 245 
d. Variance between Allegations and Proof [§§ 219-221] p 246 
(1) In General [§ 219] p 246 
(2) As to Title [§ 220] p 246 
(3) As to Possession [§ 221] p 246 
7. Judgment on the Pleadings [§ 222] p 247 


H. Evidence [§§ 223-236] p 247 
1. Burden of Proof [§§ 223-227] p 247 
a. On Plaintiff [§§ 223-226] p 247 ; 
(1) In General [§ 223] p 247 
(2) As to His Title [§ 224] p 247 
(3) As to His Possession [§ 225] p 248 
(4) As to Adverse Claim [§ 226] p 248 
b. On Defendant [§ 227] p 248 
2. Presumptions [§ 228] p 250 
3. Admissibility [§§ 229-233] p 250 
a. In General [§ 229] p 250 
b. As to Title and Adverse Claim [§§ 230-232] p 250 
(1) In General [§ 230] p 250 
(2) Acts and Declarations [§ 231] p 251 
(3) Documentary Evidence [§ 232] p 251 
ce. As to Possession [§ 233] p 253 
4. Weight and Sufficiency [§§ 234-236] p 253 
a. In General [§ 234] p 253 : 
b. As to Title and Adverse Claim [§ 235] p 254 
e. As to Possession [§ 236] p 257 
I. Dismissal and Nonswit [§§ 237-239] p 258 
1. Voluntary [§ 237] p 258 
2. Involuntary [§ 238] p 258 
3. Operation and Effect [§ 239] p 259 
J. Trial or Hearing [§§ 240-252] p 259 


1. In General [§ 240] p 259 
2. Scope of Inquiry and Power of Court in General [§ 241] p 260 


3. Direction and Framing of Isswes [§§ 242-243] p 261 
a. In General [§ 242] p 261 
b. Directing Action at Law [§ 243] p 261 
Questions for Court and Jury [§ 244] p 262 
Dismissal and Nonsuit [§ 245] p 262 
Instructions [§ 246] p 263 
Verdict and Findings [§§ 247-252] p 263 
a. Necessity of Findings [§ 247] p 263 
b. Sufficiency of Verdict or Findings [§§ 248-251] p 264 
(1) In General [§ 248] p 264 
(2) Ultimate or Evidentiary Facts or Conclusions [§ 249] p 264 
(3) Responsiveness to Issues [§ 250] p 265 
(4) Inconsistent Findings or Conclusions [§ 251] p 265 
ce. Conclusiveness, Construction, and Effect [§ 252] p 265 


K. Relief [§§ 253-274] p 265 
1. Conditions Precedent [$$ 253-254] p 265 


a. In General [§ 253] p 265 
b. Necessity That Plaintiff Do Equity [§ 254] p 266 
2. Nature and Extent [§§ 255-274] p 267 


a. In General [§ 255] p 267 
b. Conformity to Pleadings and Proof [99 256-257] p 269 


(1) In General [§ 256] p 269 
(2) Effect of Prayer for Relief [§ 257] p 270 
c. Relief to Plaintiff [§§ 258-266] p 271 


(1) In General [§ 258] p 271 
(2) Cancellation and Reformation [§ 259] p 272 


(3) Injunction [§ 260] p 273 
(4) Conveyance to Plaintiff [§ 261] p 273 
(5) Delivery of Possession [§ 262] p 274 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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(6) Recovery of Damages [§ 263] p 274 
(7) Recovery of Rents and. Profits [§ 264] p 275 
(8) Recovery of Taxes Paid [§ 265] p 275 
(9) Recovery for Improvements [§ 266] p 275 
d. Relief to Defendant [§§ 267-274] p 275 
(1) In General [§ 267] p 275 
(2) Incidental, Additional, or Alternative Relief in General [§ 268] p 277 
(3) Reimbursement for Moneys Expended [§§ 269-274] p 277 
(a) In General [§ 269] p 277 
(b) Improvements [§ 270] p 277 
(c) Liens Generally [§ 271] p 278 
(d) Taxes and Assessments [§ 272] p 279 
(e) Recovery of Mortgage Debt [§ 273] p 279 
(f) Recovery of Purchase Price Paid at Judicial Sale [§ 274] p 281 
Judgment or Decree and Enforcement Thereof [§§ 275-285] p 281 
1. Nature [§ 275] p 281 
2. Form and Reqiisites [§§ 276-277] p 281 
a. In General [§ 276] p 281 
b. Describing Lands |§ 277] p 282 
. Judgment or Decree by Default or Pro Confesso [§ 278] p 282 
. Construction [§ 279] p 283 
. Operation and Effect [§§ 280-282] p 283 
a. In General [§ 280] p 283 
-b. Transferring Defendant’s Title to Plaintiff [§ 281] p 283 
ce. Destroying Liens [§ 282] p 284 
6. Opening, Vacating, or Setting Aside [§ 283] p 284 
7. Amendment and Modification [§ 284] p 284 
_ 8. Enforcement [§ 285] p 284 
Appeal and Error [§ 286] p 284 
Costs [§§ 287-293] p 286 
1. Right [§§ 287-292] p 286 
a. In General [§ 287] p 286 
b. Hach Party Successful in Part [§ 288] p 287 
c. Previous Demand for Quieting Deed [§ 289] p 287 
d. On Disclaimer [§ 290] p 288 
e. On Default [§ 291] p 288 
f. On Settlement Out of Court [§ 292] p 288 
2. Amount and Items Allowable [§ 293] p 288 


Ou 09 


X. STATUTORY PROCEEDINGS TO COMPEL BRINGING OF ACTION TO TRY TITLE [§§ 294- 
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L. 
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313] p 289 


. In General [§ 294] p 289 
. Persons by and against Whom Proceedings May Be Maintained [§ 295] p 289 
. Possession by Petitioner [§§ 296-298] p 290 


1. Necessity [§ 296] p 290 
2. Sufficiency [§§ 297-298] p 290 
a. Actual Possession [§ 297] p 290 
b. Eaclusive and Peaceable Possession [§ 298] p 290 


. Adverse Claim by Respondent [§§ 299-301] p 290 


1. Necessity [§ 299] p 290 
2. Nature [§§ 300-301] p 291 
a. In General [§ 300] p 291 
b. Particular Claims [§ 301] p 291 


. Defenses [§ 302] p 291 

. Process [§ 303] p 291 

. Parties [§ 304] p 291 

. Pleading [§§ 305-307] p 292 


1. Petition [§ 305] p 292 
2. Answer [§ 306] p 292 
3. Disclaimer [§ 307] p 292 


. Evidence [§ 308] p 292 
. Hearing and Determination [§ 309] p 292 
. Judgment or Decree [§§ 310-311] p 293 


1. In General [§ 310] p 293 

2. Compliance with Judgment or Decree [§ 311] p 293 
Review [§ 312] p 293 
Costs [§ 313] p 294 


en ee ee ee ee  ————————E——————E—————————— 
. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


1382 [51 C.J.]J 


Action to: 


Annul or set aside land patent see Public Lands §§ 


514-5238, 595, 609, 630. 
Quiet: 


Tax title see Taxation [37 Cyc 1487]. 


Title of claimant to: 


Mining claim see Mines and Minerals §§ 491-504. 
Public land see Public Lands §§ 534-541. 


QUIETING TITLE 


CROSS REFERENCES 


[§1 


Ejectment 19 C. J. p 1021. 


Equitable jurisdiction generally see Equity §§ 7-149. 


Equitable remedies in case of fraudulent conveyance see 
Fraudulent Conveyances §§ 562-569. 


Establishment of title evidenced by lost or destroyed 


record see Records [34 Cyc 611]. : 


Cancellation of Instruments 9 C. J. p 1154. 
I. NATURE, SCOPE, AND GROUNDS OF REMEDIES 


[§ 1] A. In Equity—1. In General. 
inherent original jurisdiction of bills to quiet title 
to realty,! and, on the principle of quia timet, 


1. U. S—dAlexander v. Pendleton, 8 
Cranch 462, 3 L. ed. 624; Duncan v. 
Greenwalt, 10 Fed. 800, 3 McCrary 378. 


Ala.—Berger v. Butler, 159 Ala. 539, 
48 S 685. 

Ariz.—Hankins v. Helms, 12 Ariz. 
178, 100 P 460. 


Ark.—Walker v. Peay, 22 Ark. 103. 

Cal.—Akley v. Bassett, 68 Cal. A. 
270, 228 P 1057; McClellan v. Lewis, 
35 Cal. A. 64, 169 P 436. 

Fla.—Hawkins y. Rellim Inv. Co., 
92 Fla. 784, 110 S 350; McDaniel v. 
McElvoy, 91 Fla. 770, 108 S 820, 51 
ALR 731; Tibbetts v. Olson, 91 Fla. 
824, 108 S 679; Brecht v. Bur-Ne Co., 
S1 eis; 345, .L08);S 173% “Johnson. v: 
Bakers Uo Mla j6, 4S e202 ee Pere 
Cyc]; Griffin v. Orman, 9 Fla. 22. 

Ida.—Brinton v. Steele, 19 Ida. 71, 
a2 P39. 

I1].—Atchison, ete., R. Co. v. Stamp, 
290 Ill. 428, 125 NE 381. 

Iowa.—Pella v. Scholte, 
463. 

Cee es v. Calloway, 7 B. Mon. 

8. 

Nebr.—Stalnaker  v. 
Nebr. 363. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685, 686 
{quot Cyc]; Sexton v. Sutherland, 37 
N. D. 500, 164 NW 278. 

Oh.—-Lust v. Farmers’ Bank, 
Copel sz Oh. Strole. 151 INE Sg, 

Okl.—Randel v. Heckman, 114 Okl. 
190, 245 P 589; Walden v. Potts, 97 
Okl. 24, 222 P 549. 

Or.—Krueger y. Brooks, 94 Or. 119, 
184 P 285. 

Tenn.—Nason v. South Memphis 
Land Co., 138 Tenn. 21, 195 SW 76]. 

Utah.—Ephraim Willow Creek Irr. 
Co. v. Olson, 258 P 216. 

2. U. S.—Chicago Auditorium As- 
soc. v. Cramer, 8 F.. (2d) 998 [rev on 
other grounds 20 F. (2d) 8387 (cer- 
tiorari granted 275 U. S. 519 mem, 48 
SCt 122 mem, 72 L. ed. 404 mem, and 
rev on other grounds 277 U. S. 274, 
48 SCt 507, 72 L. ed. 880)]; Investors’ 
Guaranty Corp. v. Luikart, 5 F. (2d) 
793> Shepley. v.-Rangeely;, 21 sey Cas: 
No. 12,756, 2 Ware 246. 

Cal.—Castro v. Barry, 79 Cal. 443, 
ae P 946; Hager v. Shindler, 29 Cal. 
4 


Colo.—Logan v. Clough, 2 Colo. 323. 

Conn.—Munson vy. Munson, 28 Conn. 
582, 73 AmD 693. 

Fla.—Johnson v. Baker, 73 Fla. 6, 
74 S 210. 

Ga.—Mentone Hotel, ete. Co. v. 
Taylor, 161 Ga. 237, 130 SE 527; Smith 
v. Burrus, 139 Ga. 10, 76 SE 362. 


21 Iowa 


Morrison, 6 


etcs 


Kan.—Grove vy. Jennings, 46 Kan. 
366, 26 P 738. $ 
Mass.—Loring v. Hildreth, 170 


Mass. 328, 49 NE 652, 64 AmSR 301, 
40 LRA 127. 
Willard, 13 


Minn.—Mankato_ v. 
Minn. 13, 97 AmD 208. 
Miss.—Carlisle v. Tindall, 49 Miss. 
229; Glazier v. Bailey, 47 Miss. 395; 
Huntington :v. Allen, 44 Miss. 654. 
Mo.—Shelton v. Horrell, 232 Mo. 
358. 134 SW 988, 137 SW 264. 
Mont.—Hicks v. Rupp, 49 Mont. 40, 
140 PB 97. 
N. J.—Fittichauer v. Metropolitan 
Fire Proofing Co., 70 N. J. Eq. 429, 61 


Equity has 


A 746; Sheppard v. Nixon, 43 N. J. Eq. 
627, 18 A 617; Yauger v. Skinner, 14 
Ned. Dg 389: 

N. Y.—-Bailey v. Briggs, 56 N. oY: 
407. 

Oh.—Lust v. Farmers’ Bank, 
Coy 14 Ohy St. 3412, WINE ALS 9: 

Pa.——Dulls¥App.. is) Pane oll" 16) ea 
540; Eckman v. Eckman, 55 Pa. 269; 
Slegel v. Herbine, 10 Pa. Co. 347. 

R. I.—Roberts v. White, 32 R. I. 
522; 80) A 123. 

W. Va.—Weekly v. Hardesty, 48 W. 
Va. 39, 35 SE 880. 

Wis.—Mash v. Bloom, 130 Wis. 366, 
110 NW 203, 268, 118 AmSR 1028. 

Eng.—Lansdowne v. Lansdowne, 1 
Madd, 116, 56 Reprint 44. 

4 Pomeroy Eq. Jur. § 1394. 

And see infra § 2. 

3. U. S.—Roxana Petroleum Corp. 
v. Colquitt, 34 F. (2d) 470; Investors’ 
Guaranty Corp. v. Luikart, 5 F. (2d) 
793; McLellan vy. Penick, 289 Fed. 
366; Lamb v. Farrel], 21 Fed. 5; Lor- 
ing’ v. Downer, 15 F. Cas. No. 8,513, 
McAllister 360. 

Ala.—Cox v. Parker, 212. Ala. 35, 101 
S 657; Curry v. Peebles, 83 Ala. 225, 3 
S 622; Marston v. Rowe, 39 Ala. 722. 

Ark.—Shell v. Martin, 19 Ark. 139. 

Cal.—Roman Catholic Archbishop 
v. Shipman, 69 Cal. 586, 11 P 343. 

D. C.—Buchanan v. Macfarland, 31 
App. 6. 

Fla._—Tibbetts v. Olson, 91 Fla. 
824, 108 S 679; Brecht v. Bur-Ne Co., 
91 Bilas 3455108 S L738. 

Ga.—Crowley v. Calhoun, 161 Ga. 
354, 130 SE 563; Smith v. Burrus, 139 
Ga. 10, 76 SE 362; Dart v. Orme, 41 
ae. 376; Wynne v. Lumpkin, 35 Ga. 

08. 

111.—Atchison, etce., R. Co. v. Stamn, 
290 Ill. 428, 125 NE 381; Schnell- 
bacher v. Jobst, 271 Ill. 319, 111 NE 
138; Coel v. Glos, 232 Ill. 142; 83 NE 


529. 

Iowa.—Huggins v. Mathews, 203 
NW 242; Cranston v. McQuiston, 127 
Towa 104, 102 NW 785; Blair vy. 
Hemphill, 111 Iowa 226, 82 NW 501; 
Standish v. Dow, 21 Iowa 363. 

Kan.——Grove v. Jennings, 46 Kan. 
3660, 260k L388: 

Md.—Holland vy. Baltimore, 11 Md. 
186, 69 AmD 195. 

Mass.—Solis v. Williams, 205 Mass. 
350, 91 NE 148. 

Mich.—-Cieland  v. 92 
Mich. 139,52 NW 460. 

Miss.—Glazier v. Bailey, 47 Miss. 
395; Forniquet v. Forstall, 34 Miss. 
87; Banks v. Evans, 18 Miss. 35, 48 
AmD 734. 

Mo.—Shelton v. Horrell, 
358, 184 SW 988, 137 SW 264. 

Mont.—Hicks v. Rupp, 49 Mont. 40, 
140 P 97. 

Nev.—Low v. Staples, 2 Nev. 209. 

N. H.—Downing v. Wherrin, 19 N. 
Eieeo,, 49 cArmiD ed B19. 

N. J.—Foley v. Kirk, 33 N. J. Ha. 
170; Smith v. Smith, 30 N. J. Eq. 564; 
Cornish v. Bryan, 10 N. J. Eq. 146. 

N. Y.—De Witt v. Van Schoyk, 110 
Niy Yo 77, 17 NE 425,. 6. AmsSR (342 
Schoener v. Lissauer, 107 N. Y. 111, 13 
NE 741; Schroeder v. Gurney, 73 N. 
Y. 430 [aff 10 Hun 413]; Hubbell v. 
Medbery, 54 N. Y. 683; Miner v. Beek- 


etc., 


Casgrain, 


232 Mo. 


Reformation of Instruments [34 Cyc 899]. 
Trespass To Try Title [38 Cyc 1191]. 


recognized by courts of chancery from the ear- 
liest times,? has jurisdiction to remove an existing 
cloud from title,® 


or to prevent a threatened 


man, 50 N. Y. 337, 14 AbbPrNS 1 [rev 
33 N. Y. Super. 67, 11 AbbPrNS 147, 
42 HowPr 33]; Stokes v. Houghton, 
16 App. Div. 381, 45 NYS 21; Pettit v- 
Shepherd, 5 Paige 493, 28 AmD 437; 
Hamilton v. Cummings, 1 Johns. Ch- 
B17. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685, 686 
[quot Cyc]. 

Pa.—Onorato v. Carlini, 272 Pa. 489, 
116 A 387; Bell’s Pet., 259 Pa. 495, 103 
A 337; Heppenstall v. Leng, 217 Pa- 
491, 66 A 991, 12 LRANS 652; Dull’s 
App., 113 Pa. 510, 6 A 540; Hekmar 
v. Eckman, 55 Pa. 269; Slegel v- 
Herbine, 10 Pa. Co. 347. 

R. I.—Roberts v. White, 32 R. I. 
522, 80 A 123. : 

S. C.—Cathcart v. Jennings, 137 S- 
C. 450, 185 SE 558. 

Tenn.—Almony v. Hicks, 3 Head 39. 

Vt.—Eldridge v. Smith, 34 Vt. 484. 

Va.—Camp Mfg. Co. v. Green, 129 
Va. 360, i06 SE 394. 

W. Va.-—Bonafede v. Grafton Feed, 
ete:, ‘Coy, (81 Wr Vaz 38, 945K 247 
Perry v. McDonald, 69 W. Va. 619, 72 
SE 745; Tennant v. Fretts, 67 W. Va. 
569, 68 SE) (387, 140 AmSR 979) 029 
LRANS 625; Weekly v. Hardesty, 48 
W. Va. 39, 35 SE 880. 

[a] Equity will not allow a title 
to real estate, otherwise clear, to be 
clouded by a claim which cannot be 
enforced at law or in equity, and con- 
sequently will interfere in behalf of 
the holder of a legal title to remove 
a cloud on the same, or an impediment 
in the way of an effectual assertion 
of his rights at law. Steam Stone- 
Cutter Co. v. Jones, 13 Fed. 567, 21 
Blatehf. 138; Holland v. Baltimore, 
11 Md. 186, 69 AmD 195. 

{b] Presumption is that any cloud 
or any unlawful encumbrance on real 
property inflicts such an injury on 
parties interested therein as will give 
a court of equity jurisdiction to re- 
move it at their suit without proof 
of other damage. Elder v. Western 
Min. Co., 237 Fed. 966, 150 CCA 616. 

{c] Cancellation of instruments.— 
(1) A court of equity has original ju- 
risdiction to cancel conveyances of 
record, which are a cloud on title to 
realty, and relieve against convey- 
ances of realty obtained by fraud or 
undue influence. Frazier v. Frazier, 
211 Ala. 176,100 S 118. See Cancella- 
tion of Instruments §§ 56, 57. (2) 
“Actions to cancel instruments and 
remove clouds—are purely preventive 
remedies for avoiding apprehended in- 
juries which may be occasioned to the 
plaintiff's title by reason of some ac- 
tion which may be taken in the future 
by the defendant, under and by virtue 
of the instrument alleged to be a 
cloud.” Mount Morris y. King, 8 App. 
Div. 495, 499, 40 NYS 709 [aff 158 N- 
Y. 450, 53 NE 214]. 

{d] Where cloud on title has ex- 
isted so long as to render it question- 
able whether the title of defendant is 
not prima facie better than that of 


plaintiff, a court of equity will inter- 


pose to remove the same in behalf 
of Lae latter. Gibbons v. Duley, 18 D. 
C. 320. 


[e] Court of equity having juris- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1] 


cloud.4 


equitable relief prayed for.® 


diction of parties has also jurisdiction 
to compel defendant to release and 
discharge an apparent cloud on title 
to land in another state. Remer v. 
Mackay, 35 Fed. 86. 

{f] Exclusive jurisdiction.—(1) 
The jurisdiction of equity to remove 
a hurtful cloud is exclusive. Schwab 
v. St. Louis, 310 Mo. 116, 274 SW 1058. 
(2) A. court of equity is the only 
forum qualified, under our system of 
jurisprudence, to afford relief where 
another person has obtained a deed 
for the possession of land, which it is 
against conscience for him to use or 
enforce, and which operates as a 
cloud on the title of the owner. Shell 
v. Martin, 19 Ark. 139. 

{g] Inappropriate remedy.—An 
action to compel the federal power 
commission to vacate a license cov- 
ering land to which the government 
had colorable title only is not the 
proper remedy to remove a cloud on 
the title caused by the action of the 
power commission. Peale v. Davis, 57 
Appr Goes.) eat, 19 (2d) 695 \feer- 
tiorari den 275+U. S. 525 mem, 48 SCt 
ot mem, 72 L. ed. 407 mem]. 

US Lyon ww. Alley.2 1305028. 
7 OO SCr 480) 32 cbreedl 399-7 Chap-= 
man v. Brewer, 1A UASE 1582.5 SCt 
799, 29 L. ed. 83; Roxana Petroleum 
Corp. Vv. Colquitt, 34 F. (2d) 470; 
Briggs v. French, 4 F. Cas. No. 1,870, 
1 Sumn. 504; Huntington v. Central 
Pac, R.. Co, 12; Be Cas: Nioj46,911, 2 
Sawy. 503. 

Ala.—Caldwell v. Lawler, 70 Ala. 
293; Rea v. Longstreet, 54 Ala. 291; 
Martin v. Hewitt, 44 Ala. 418; Burt v. 
Cassety, 12 Ala. 734. 

Ark.—Hare v. Carnall, 39 Ark. 196; 
Lawrence vy. Zimpleman, 37 Ark. 643; 
Talieferro v. Barnett, 37 Ark. 511. 

Cal.—Russ, ete., Co. v. Crichton, 117 
Cal. 695, 49 P 1043; Guy v. Hermance, 
5 Cal. 73, 63 AmD 85; Shattuck v. 
Carson, 2 "Cal. 588. 


Colo.—Union Iron-Works v. Bassick. 


Min. Co., 10 Colo. 24, 14 P 54; Logan 
ie Clough, 2 Colo. 323. 

Fla.—Sloan v. Sloan, 25 Fla. 53, 5S 
603. 


Tll.—Groves v. Webber, 72 Ill. 606. 

Ind.—Knightstown First Nat. Bank 
v. Deitch, 83 Ind. 131. 

Iowa. —Stevenson v. Bonesteel, 30 
Towa 286; Key City Gas Light Co. v. 
Munsell, 19 Iowa 305. 

Me. —Briges Ver Johnson, 71 Me, 235; 
Gerry v. Stimson, 60 Me. 186. 

Md.—Holland v. Baltimore, 11 Md. 
186, 69 AmD 195. 


Mass.—O’Hare _ v. Downing, 130 
Mass. 16. 

Mich.—Marquette,, ete., R. Co. v. 
Marquette, 35 Mich. 504; Detroit v. 
Martin, 34 Mich. 170, 22 "AmR 512. 

Minn.—Conkey v. Dike, 17 Minn. 


457. 
Miss.—Irwin v. Lewis, 50 Miss. 363; 


Christian v. O’Neal, 46 Miss. 669; 
Ready v. Hamm, 46 Miss. 422. 
Mo.—Verdin v. St. Louis, 131 Mo. 


26, 36 SW 52; Russell v. Inter-State 
Lumber Co., 412 Mo. 40, 20 SW 26; 
Sneathen v. Sneathen, 104 Mo. 201, 16 
Sw 497, 24 AmSR 326; Gardner v. 
Terry, 99 Mo. AB 12 SW 888, 7 LRA 
67; North St. Louis Gymnastic Soc. 
v. Hudson, 85 Mo. 32; Mechanics’ 
Bank v. Kansas City, 73 Mo. 555; Vog- 
Jer v. Montgomery, 54 Mo. 577; Long- 
well v. Kansas City, 69 Mo. A. 177; 
Skinker v. Heman, 64 Mo. A. 441; Tip- 
ton Bank v. Davidson, 40 Mo. A. 421; 
South'Presb. Church v. Hintze, 5 Mo. 
A. 578 [aff 72 Mo. 363]. 
Nebr.—Corey v. Schuster, 44 Nebr. 


Where the purpose of a suit is to remove an 
apparent cloud, equity has jurisdiction to entertain 
the cause, and rule on the sufficiency of the bill, al- 
though it does not state facts sufficient to warrant the 
And the fact that the 
determination of an action to quiet title requires the 
construction of a will under which all the parties 
claim as a common source of title will not deprive 


QUIETING TITLE 


therefrom.* 


269, 62 NW 470. 

N. H.—Brooks v. 
98; Tucker v. Kenniston, 
267, 93 AmD 425. 

N. J.—Morris Canal, ete., Co. v. Jer- 
sey Gity, 12°N, J. Bq. .227 [aff 5 N. J. 
Eq. 545]. 

N. Y.~-King v. Townshend, 141 N. 
WF 358,1) 06 NE 513; Butler v. John- 
son, iil ANG Ne 204, 18 NE 643; De 
IW GE ve Walia AS Chiov ell ONY) 67m Ne 
NP 425, 6 AmSR 342; Clark v. Daven- 
port, 95 N. Y. 477; Bockes v. Lansing, 
74 N. Y. 437; Guest v. Brooklyn, 69 


Howland, 58 N. H. 
47 Ni, EN 


N. Y. 506; Sanders v. Yonkers, 63 N. 
Y. 646; Sanders v. Yonkers, 63 N. Y. 
489; Marsh v. Brooklyn, 59 N. Y. 280; 
Newell v. Wheeler, 48 N. Y. 486; 
Fonda v. Sage, 48 N. Y. 173;. Crooke 
v. Andrews, 40 N. Y. 547; Farnham 
v. Campbell, 34 N. Y. 480; Scott v. 


Onderdonk, 14 N. Y. 9, 67 AmD 106; 
New York, ete., R. Co. v. Morrisania, 
7 Hun 652; Lewis v. Buffalo, Sheld. 
80, 29 HowPr 335; Beach v. Hayes, 
58 HowPr 17; Mann v. Utica, 44 How 
Pr 334; Riley v. Schoeffel, 19 NYWkly 


Dig 438; Oakley v. Willimsburgh, 6 
Paige 262; Pettit v. Shepherd, 5 
Paige 493, "28 AmD 437. 

N. D.—Gardner Hotel Co. v. Haga- 


man, 47 N. D. 434, 182 NW- 685, 686 
[quot Cye]. 

Or.—White v. Espey, 21 Or. 328, 28 
P 71; Cox v. Smith; 10 Or. 418. 

Pa.—Houston’s App., 6 WklyNC 162. 

Ss. D.—Grant County v. Colonial, 
ete., Mortg. Co., 3 S. D. 390, 53 NW 
746. 

Tex.—Cassiano v. Ursuline Acade- 
my, 64 Tex. 673; Ryburn v. Getzen- 
daner, 1 Tex. Unrep. Cas. 349; Carlile 
v. Eldridge, 1 Tex. A. Civ. Cas. § 986. 

Va.—Hagan Co. v. Norton Coal Co., 


137 Va. 140, 119 SE 153. 
Wash.—Cable v. Ward, 130 Wash. 
582, 228 P. 697. 


W. Va.—Moore v. McNutt, 41 W. 
Va. 695, 24 SE 682. 

Wis.—Roe v. Lincoln County, 56 
Wis. 66, 13 NW 887; Horn v. Garry, 
49 Wis. 464, 5 NW 897; Schettler v. 
Ft. Howard, 43 Wis. 48; Marsh v. 
Clark County, 42 Wis. 502; Cotzhaus- 
en v. Kaehler, 42 Wis. 332; Goodell v. 
Blumer, 41 Wis. 436; Siegel v. Outa- 
gamie County, 26 Wis. 70; Kneeland 
v. Milwaukee, 18 Wis. 411; Foote v. 
Milwaukee, 18 Wis. 270; Mitchell v. 
Milwaukee, 18 Wis. 92; Moore y. Cord, 
14 Wis. 213. 

[a] On same principles governing 
in its intervention to remove cloud on 
title, equity will interfere, in advance, 
by injunction, to prevent a cloud be- 
ing cast on title. Hagan Co. v. Nor- 
ton) Coal Co.;.1387) War. 740,119 SH. 153; 
Moore v. McNutt, 41 W. Va. 695, 24 
SE 682. ; 

[b] To prevent defendant from 
proceeding in illegal act from which 
cloud on title will necessarily arise, 
a court of equity, in an otherwise 
proper case, will interfere. Oakley v. 
Willimsburgh, 6 Paige (N. Y.) 262. 

5. Schwab v. St. Louis, 310 Mo. 116, 
274 SW 1058. 

6. Bowen v. rank. (Ark.) 18 SW 
(2d) 1037. 

7. Harms vy. Kransz, 167 Ill. 421, 
47 NE 746. 

8. Bills to quiet title and to remove 
clouds distinguished see infra § 2 

9. See cases infra this note. 

[a] Action held one to quiet title. 
—(1) Clear Lake Power, etc., Co. v. 
Capay Ditch Co., 226 Fed. 634, 
CCA 390 [rev 213| Fed. 399]. (2) An 
action to determine complainant’s 
rights to have the waters. of a civer 


equity of jurisdiction.® 
equity has no jurisdiction to render a decree merely 
establishing and confirming an existing title, without 
reference to any need to quiet it or remove a cloud 


Distinguished from other proceedings.® 
a particular action is one to quiet title,® or to re- 
move a cloud,'® or to prevent a threatened cloud,*+ 
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Independently of statute é 


Whether 


flow through its canals and ditches 
for use on its land is, in its purpose 
and effect, a suit to quiet title to real 
estate. Rickey Land, etc., Co. v. Mil- 
ler, 152 Fed. 11, 81 CCA 207 [aff 146 
Fed, 574, and aff 208. W.cS., 253, 31 SCe 
11, 54 L. ed. 1032]. (3) Where: title 
to land is in dispute, both parties 
claiming title, and that issue is the 
leading issue in the case, the action 
is one to quiet title, although plain- 

tiff has also asked for an injunction 
with regard to alleged trespasses 
made by defendant. Brinton v. Steele, 
19: Ida. 71,112 5 P° 3195 2(4)) Whereas 
wife conveyed land to her husband 
while he was on parole from a hospital 
for the insane, after which the *hus- 
band mortgaged the land, an action. 
by the wife to set aside the convey- 
ance and to remove the cloud of pro- 
ceedings foreclosing the mortgage 
was one to quiet title, and not,a di- 
rect proceeding to vacate,-annul, or 
set aside the foreclosure judgment. 
Nelson v. Walrod, 53 N. D. 409, 206 
NW 218. (5) A suit to modify a de- 
¢ree restraining plaintiff from enter- 
ing on defendant’s premises on the 
ground that plaintiff has secure, 

since the rendition of that decree, a 

right. of way over defendant’s prem- 
ises is essentially an original action 
to quiet title. Richey v. Bues, 31 
Utah 262, 87 P 908. 

[b] Action held not one to quiet 
title.—(1) An action to have a tax 
deed decreed void. Dolan v. Jones, 37 
Wash. 176, 79 P 640. C2), ZA pill to 
avoid an alleged fraud in attempting 
to establish an unauthorized redemp- 
tion of an attachment title. King v. 
Harrington, 14 Mich. 532. (3) A bill 
to reform a deed. Van Houten v. Van 
Houten; 68 N. J. Eq. 358, 59 A 555. 

10. See cases infra this note. 

[a] Action held one to remove 
cloud.—In an action to set aside a 
decree foreclosing three quitclaim 
deeds as mortgages, plaintiff, who 
was a stranger to the decree, was en- 
titled to have her title to the prop- 
erty determined, and collaterally to 
impeach the decree, if prejudiced 
thereby, by alleging and proving her 
title as the ground of her suit, she 
having made all the parties to the 
decree defendants, and the facts stat- 
ed making the suit in effect one to re- 
move a cloud on plaintiff’s title. Paul 
v. Citizens’ State Bank, 75 Colo. 14, 
223. .P 758. 

[b] Action held not one to remove 
cloud.—(1) Investors’ Guaranty Corp. 
V./ Luikart, 5, FS(2d) 493. (2) Aebpill 
to restrain enforcement of .a judg- 
ment is not sustainable or effective as 
a bill to remove a cloud from title 
to realty cast by reason of the judg- 
ment, since such judgment would still ” 
remain, although the owner is pro- 
hibited from enforcing it. Schultz v. 
Highland Gold Mines Co., 158 Fed. 337. 
(8) An action to compel performance 
of an agreement by the vendee to sat- 
isfy a mortgage, an assignment of 
which he had taken to himself, is not 
an action to remove a cloud from ti- 
tle; Rurdvarv. Oy els 26 App. Div. 
338, 49 NYS 665 

11. See case. infra this note. 

[a] Action held one to prevent 
threatened cloud.—An action by plain- 
tiffs in possession of land under a 
deed executed to them by defendants 
to restrain an attorney to whom plain- 
tiffs delivered the deed for recording 
from delivering it back to defendants 
alleged to be attempting to prevent 
the attorney from delivering it tao 


134 [51 C.J.] 


depends upon the nature of the relief sought, as de- 


termined by the pleadings. 


[§ 2] 2. Bills To Quiet Title and To Remove 
A suit to quiet title has 
been distinguished from a suit to remove a cloud.!® 
strictly considered, is substan- 
tially a bill of peace,+* the purpose of which is to 
put an end to vexatious litigation in respect of the 
A bill quia timet or to remove 
a cloud is a bill to procure the cancellation, delivery 
up, or release of an instrument, encumbrance, or 
claim constituting a claim on plaintiff’s title, and 
which may ‘be used to injure or vex him in the en- 
The distinction between bills 
to quiet title and to remove clouds thereon is not 


Cloud Distinguished.2 


A bill to quiet title, 


property involved.?® 


joyment of his title.14 


plaintiffs is an action to prevent a 
cloud on title. Cable v. Ward, 130 
Wash. 582, 228 P 697. 

12. Distinguished from other pro- 
ceedings see supra § 1. 

13. Whitehouse v. Jones, 60 W. Va. 
680, ,689, 55 SE 730, 12 LRANS: 49. 
And see cases infra note 14 et seq., 

“The distinction between the two 
heads of jurisdiction is somewhat re- 
fined, yet there is a_ difference.” 
Whitehouse v. Jones, supra. 

14. U.S.—Northern Pac. R. Co. v. 
Amacker, 49 Fed. 529, 1 CCA 345; 
Central Pac. R. Co. v. Dyer, 5, Cas. 
No. 2,552, 1 Sawy. 641; Harmer v. 
Gwynne, 11 F. Cas. No. 6,075, 5 Mc- 
Lean 313. 

Cal.—Wolf v. Gall, 174 Cal. 140, 162 
P i115. ‘Ritchie-v. Dorland, 6°Cal. 33; 

Iowa.—Smith v. Cretors, 181 Iowa 
189, 164 NW 388. 

Mo.—Marmaduke y, Hannibal, etc., 
R. Co., 30 Mo. 545. 

N. Y.—Bailey v. Southwick, 6 Lans. 
306 *faffl 56" No Y.. 407 

Oh.—Collins vy. Collins, 19 Oh. 468. 

Vt.—Langdon y. Templeton, 61 Vt. 
THORS I SA 839; 

“Bill of peace” 7 C. J. p 1180. 
15. U. S—Sharon v. Tucker, 144 
Wav Doo Lae SOl, va20,.ca0 Lae OG.Doaph 
Holland v. Challen, 
SCt 495, 28 L. ed. 52; Chicago Audi- 
torium ‘Assoc. v. Cramer, 8 a 2G!) 
998 [rev on other grounds 20 F. (2d) 
837 (certiorari granted 275 U. S. 519 
mem, 48 SCt 122 mem, 72 L. ed. 404 
mem, and rev on other grounds 277 
U. S. 274, 48 SCt 507, 72 L. ed. 880)]; 
Shepley v. Rangely, 21 F. Cas. No. 


12,756, 2 Ware 246. 
Cal.—Ritchie v. Dorland, 6 Cal. 33. 


ae v. Little, 10 Ga. 395. 
owa.—Smith vy. Cretors, 181 Iowa 
189, 164 NW 3388. 
Mich.—Detroit Trust Co. v. Hun- 


rath, 168 Mich. 180, 131 NW 147. 

Vt.—Langdon vy. Templeton, 61 Vt. 
LS RSS ly NE 

And see infra § 18. 

[a] Action to quiet title is devel- 
opment of bill of peace of the court 
of chancery, the main purpose of 
which was to prevent repeated at- 
tempts to litigate a title. Wolf v. 
Gall, 174 Cal. 140, 162 P 115. 

[b] “The object of the bill of peace 
was the exercise of an anticipatory 
precaution to establish and perpetu- 
ate a right claimed which otherwise 
might be controverted by different 
persons at different times and by dif- 
ferent actions. The object is to sup- 
press and restrain useless or oppres- 
sive litigation, and to prevent mul- 
tiplicity of, suits.” Smith v. Cretors, 
181 Iowa 189, 198, 164 NW 338. 

{c] Bills of peace are of two 
kinds: First, those which are brought 
to establish a right claimed by plain- 
tiff, but controverted by numerous 
parties having distinct interests orig- 
inating in a common source; second, 
where the right of plaintiff to real 
property has been unsuccessfully as- 
sailed in different actions, and is lia- 
ble to further actions of the same 
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always’ observed,1? and bills to remove a specified 


cloud are frequently spoken of as bills to quiet title, 


fide.?° 


character, and are brought to put an 
end to the controversy. Sharon v. 
Tucker, 144 U..S.'533, 12 SCt 720, 36 
L. ed. 532; Chicago Auditorium Assoc. 
Vv. Cramer, 8 F. (2d) 998 [rev on oth- 
er grounds 20 F. (2d) 837 (certiorari 
granted 275 U. S. 519 mem, 48 SCt 122 
mem, 72 L. ed. 404 mem, ‘and rev on 
other grounds 277 U. S. 274, 48 SCt 
507, 72 L. ed. 880)]; Shepley v. Range- 
ly, 21 F. Cas. No. 12,756, 2 Ware 246; 
Curtis v. Sutter, 15 Cal. 259; Ritchie 
v. Dorland, 6 Cal. 33. 

16. U. S—Sharon v. Tucker, 144 
UWEYS35 38, 12SCtar20; sehlavedsP5a2r 
Shepley v. Rangely, 21 F. Cas. No. 
12,756, 2 Ware 246. 

Cal.—-Castro v. Barry, 79 Cal: 443, 21 
P 946; Hager v. Shindler, 29 Cal. 47. 

Mass. —Martin v. Graves, 5 Allen 


Mich. —Manistique Lumbering Co. 
v. Lovejoy, 55 Mich. 189, 20 NW 899. 
Miss.—Glazier v. Bailey, 47 Miss. 


oaoe Huntington v. Allen, 44 Miss. 
Mo.—Shelton v. Horrell, 232 Mo. 

358, 134 SW 988, 137 SW 264. 

to Y.—Bailey v. Briggs, 56 N. Y. 

ig Qn Collins v. Collins, 19 Oh. St. 
Or.—Manning v. Gregoire, 97 Or. 


394, 1997) BX 657;7192 PR" 406; 
ni REN App., 118. Pa.) 510, 6 A 

W. Va.—McClung v. Sewell Valley 
R. Co.,. 97 W. Va.7685, 127 SH 53. 

: rs Bq. Jur. § 1398. 

a 
brought to prevent future litigation 
as to property by removing existing 
causes of controversy as to its title.” 
Sharon v. Tucker, 144 U. S. 533, 543, 
12 SCt 720, 36 lL. -ed. 532. 

[b] “A bill quia timet is in the 
nature of a writ of prevention, and is 
entertained as a measure of precau- 
tionary justice, and to _ forestall 
wrongs or anticipated mischief.” Bai- 
ley v. Briggs, 56 N. Y. 407, 415. 

[ec] “The only object and purpose 
of a suit in equity to remove a cloud 
on the title to property is to have any 
adverse title that may be asserted 
under such cloud passed on and ad- 
judged void so that the plaintiff in 
possession may be forever afterwards 
free from danger of the hostile claim.” 
Sanders v. Saxton, 182 N. Y. 477, 480, 
ue NE 529, 108 AmSR 826, 1 LRANS 
ThA keen be : 
{d] Bills to remove cloud and bills 
of peace distinguished.—(1) “A bill 
quia timet, or to remove a cloud upon 
the title of real estate, differed from 
a bill of peace in that it did not seek 
so much to put an end to vexatious 
litigation respecting the property, as 
to prevent future litigation by re- 
moving existing causes of contro- 
versy as to its title. It was brought 
in view of anticipated wrongs or mis- 
chiefs, and the jurisdiction of the 
court was invoked because the party 
feared future injury to his rights and 
interests.” Holland v. Challen, 110 
U. So 15, 20,38 SCt 495-28 ed. o2;5 


and vice versa.1® 
regulating actions for the determination of adverse 
claims have rendered this distinction of small impor- 
tance in many states.?9 

[§ 3] 3. Grounds of Jurisdiction—a. In General. 
The broad grounds on which equity interferes to 
remove a cloud on title are the prevention of litiga- 
tion, the protection of the true title and possession, 
and because it is the real interest of both parties, 
and promotive of right and justice, that the precise 
state of the title be known, if all are,acting bona 
As otherwise stated, equity interposes to 
remove clouds from title because they embarrass the 


“A bill quia timet is generally |, 


Moreover, statutory provisions 


Chicago Auditorium Assoc. v. Cramer, 
8 F. (2d) 998, 1005 [rev on other 
grounds 20 F. (2d) 837 (certiorari 
granted 275 U. S. 519 mem, 48 SCt 122 
mem, 72 L. ed. 404 mem, and rev on 
other grounds 277 U. S. 274, 48 SCt 
507, 72 L. ed. 880)]. (2) In a suit to 
quiet title plaintiff asserts his own 
estate and declares generally that 
defendant claims some estate in the 
land, without defining it, and avers 
that the claim is without foundation, 
and calls on defendant to set forth 
the nature of his claim, so that it 
may be determined by decree, while in 
a suit to remove a cloud plaintiff de- 
clares on his own title, and also avers 
the source and nature of defendant's 
claim, points out its defect, and prays 
that it may be declared void. Man- 
ning v. Gregoire, 97 Or. 394, 191 P 
657, 192 P 406; Nehalem Timber Co. 
v. Columbia County, 97 Or. 100, 189 P 
2125 LOT SRS 8s 

fe] “fhe party seeks the aid of a 
court of equity because he fears some 
future probable injury to his rights 
and interests, and not because an in- 
jury has occurred which requires any 
compensation or other relief.” South- 
ern R. Co. v. North Carolina R. Co., 
81 Fed. 595, 598. 

[f] Bill to restrain sale on exe- 
cution is not one to quiet a title, but 
may be one to remove therefrom a 
cloud arising out of the proceedings 
said to be invalid. Manistique Lum- 
bering Co. v. Lovejoy, 55 Mich. 189, 20 
NW 899.- 

17. Sheppard vy. 4B IN aid in 
Eq. 627, 13 A 617. 


Nixon, 


18. See cases passim infra § 3 et 
seq. 

19. See infra §§ 7-10. 

20. U. S.—Stellwagen v. Tucker, 


144 U.S. 548,, 12 <SCt, 724,86 TL. ed. 
537; Sharon v. Tucker, 144 U. S. 5338, 
12 SCt 720, 36-L. ed.-532. 

. Ala.—Lehman ‘vy. Shook, 69 Ala. 486. 

Colo.—Empire Ranch, ete., Co. v. 
Herrick, 22 Colo. A. 394, 124 P 748, 
749 [quot Cyc]. 

Ga.—Thompson v. Etowah Iron Co., 
91 Ga. 538, 17 SE 663. 

Miss. —Huntington v. Allen, 44 
Miss. 654. 

Mo.—Sneathen v. Sneathen, 104 Mo. 
201, 16 SW 497, 24 AmSR 326. 

N. J.—Whitlock v. Greacen, 48 N. " 
J. Eq. 359, 21 A 944. 

N. C—McArthur v. Griffith, 147 Ns 
(ee aoe 61 SE 519. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685, 686 
[quot Cyelr Sexton Vv. Sutherland, 
37 N. D. 500, 505, 164 NW 278 [quot 
Cyc]. 

4 Story Eq. § T7lla. 


[a] Principle on which equity will 
lend its aid to remove a cloud on ti- 
tle is that one in the rightful pos- 
session of realty is entitled to the 
full, quiet, and peaceable possession 
of the same without present annoy- 
ance and harassment, or threatened 
molestation. Thompson y. Etowah 
Iron Co., 91 Ga. 538, 17 SE 6638. 


And see supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


7 
{ 
H 


mexists.-4 


§§ 3-5] 


owner of the property clouded and tend to impede 
his free sale and disposition of it, and because the 
evidence of the party on which he relies to show 
the invalidity of the adverse claim may be lost 


by lapse of time.?? 


[§ 4] b. Lack of Remedy at Law.*? 
that a court of equity has jurisdiction to quiet title 
or remove a cloud thereon where no remedy at law 
Similarly equity has the same jurisdiction 
where the legal remedy invokable would not afford 


adequate relief.?4 


[§ 5] c. Prevention of Multiplicity of Suits.*° 


[b] ‘The jurisdiction takes its rise 
in the doctrines of [quia] timet, in 
order to give repose and peace to the 
party in possession, by virtue of a 
rightful claim or title against him 
who might vex and harrass with suits 
after the right had been fairly tested 
in a court of law, or against a deed 
or other evidence of title, which had 
been fraudulently obtained, and which 
might be set up after the evidence 
which could manifest its true’ char- 
acter had become obscure, or had 
passed away.” Huntington vy. Allen, 
44 Miss. 654, 662. 

{e] Jurisdiction preventative as 
well as remedial.—Sneathen  _‘v. 
Sneathen, 104 Mo. 201, 16 SW 497, 24 
AmSR 326. 

21. McArthur v. Griffith, 147 N. C. 
545, 61 SE 519. To same effect Atchi- 
son, etc., R. Co. v. Stamp, 290 Ill. 428, 
125 NE 381... 

22. As ground for: jurisdiction in 
cory generally see Equity §§ 14- 


23. U S.—Roubedeux v. Quaker 
Oil, ete., Co., 23 F. (2d) 277 [certio- 
rari den 276 U. S. 636 mem, 48 SCt 421 
mem, 72 .L. ed. 744 mem]; Richard- 
son v. Pennsylvania Coal Co., 203 Fed. 
743; Woods v. Woods, 184 Fed. 159; 
Warren v. Oregon, etc., Realty Co., 
156 Fed. 203; Wilmore Coal Co, v. 
Brown, 147 Fed. 931 [aff 153 Fed. 143, 
82 CCA 295 (certiorari den 209 U. S. 
546 mem, 28 SCt 758 mem, 52 L. ed. 
920 mem)]; Preteca v. Maxwell Land 
Grant Co., 50 Fed. 674, 1 CCA 607; 
Allen vy. Halliday, 25 Fed. 688. 

Ala.—Lewis v. Alston, 184 Ala: 339, 
63 S 1008; Rankin v. Dean, 173 Ala. 
60, 55 S 217; Armstrong v. Connor, 
86 Ala. 350, 5 S 451; Jones v. De Graf- 
fenreid, 60 Ala. 145. 

Fla.—Conant v. Buesing, 23 Fla. 
559, 2°S 882. 

Ill.—Morrison v. Morrison, 140 Ill. 
560, 30 NE 768; Holden v. Holden, 
24 Jll. A. 106. 

Ky.—Louisville y. Gray, 1 Litt. 146. 

Md.—Rosenthal v. Donnelly, 126 
Md. 147, 94 A. 1030; Polk v. Rose, 25 
Md. 158, 89 AmD 773. 

Mass.—MecArthur v. Hood Rubber 
Co., 221 Mass. 372, 109 NE 162; Hall 


- v. Whiston, 5 Allen 126. 


Mich.—Byles v. Rowe, 64 Mich. 522, 
pee 463; Moran v. Palmer, 13 Mich. 

Minn.—Hamilton y. Batlin, 8 Minn. 
403, 83 AmD 787. 

Mo.—Sneathen v. Sneathen, 104 Mo. 
201, 16 SW 497, 24 AmSR 326. 

Nebr.—Smith v. Dean, 15 Nebr. 432, 
19 NW 642. 


N. J.—Besson v. Gribble, 39 N. J. 
Eq. 111. 
N. Y.—Letson v. Letson, 81 App. 


Div. 556, 80 NYS 10382. 

Or.—Krueger v. Brooks, 94 Or. 119, 
184 P 285; Johnson v. Tomlinson, 41 
Or. 198, 68 P 406; O’Hara v. Parker, 
27 Or. 156, 39 P 1004. 

Pa.—Dull’s App., 113 Pa. 510, 6 A 
540; Slegel v. Herbine, 10 Pa. Co. 347. 

Va.—Kennedy Coal Corp. v. Buck- 
horn Coal Corp., 140 Va. 37, 124 SE 
482; Virginia Coal, etc., Co. v. Kelly, 
93 Va. 332, 24 SE 1020. 

Wash.—Thompson-Spencer Co. vy. 
Thompson, 49 Wash. 170, 94 P 935; 
Deo v. Lord, 438 Wash. 667, 86 P 


QUIETING TITLE - 
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As a general rule, a court of equity, on the sole 
ground of preventing multiplicity of suits, will en- 
tertain an action to quiet title where there are a 
number of persons interested in it, and a great many 


actions at law would be. necessary to conclude the 


The rule is title.?° 


But this rule is subject to some exceptions 
and qualifications." 
exercise of jurisdiction would not in fact avoid a 
multiplicity of suits.?® 
a community of interest in the subject matter, or a 


It will not apply where the 


Furthermore there must be 


common title from.which all the separate claims and 


all questions at 


W. Va.—De Camp vy. Carnahan, 26 
IW aV ineSo Qu, we 

Wis.—Rosenthal v. Rosenthal, 146 
Wis. 41, 1830 NW 875;  Grignon v. 
Black, 76 Wis. 674, 45 NW 122, 938. 

Wyo.—Chesney  v. Valley Live 
Stock Co., 34 Wyo. 878, 244 P 216, 44 
ALR 1255. 

[a] Protection of reversionary 
rights.—Reversioners not yet entitled 
to possession, and so not entitled to 
maintain an action at law, may sue 
in equity to cancel a deed as being a 
cloud on their title. Lewis v. Alston, 
184 Ala. 339, 68 S 1008. 

24, U.S.—Chicago Auditorium As- 
soc. v. Willing, 20 F. (2d) 887 [cer- 
tiorari granted 275 U. S. 519 mem, 48 
SCt 122 mem, 72 L. ed. 404 mem, and 
rev on other grounds 277 U. S. 274, 48 
SCt 507, 72 L. ed. 8807; Woods v. 
Woods, 184 Fed. 159; Teall v. Slaven, 
40 Fed. 774 [aff 158 U. S. 172, 15 SCt 
768, 39 Ln. ed. 938]; Morton v. Root, 
17 F. Cas. No. 9,866, 2 Dill. 312. 

Ala.—Rankin vy. Dean, 173 Ala. 60, 
55082217) 

Ark.—Sale v. Mclean, 29 Ark. 612. 

Ill.—Johnson v. McChesney, 33 Ill. 
A. 526. 

Iowa.—Equitable L. Ins. Co. v. C. 
es aie Co., 192 Iowa 934, 179 NW 


Nae. Nose Hie v. Hood Rubber 
Co., 221 Mass. 372, 109 NE 162; Clous- 


ton v. Shearer, 99 Mass. 209. 
Mich.—Eaton vy. Trowbridge, 38 
Mich. 454. 


Minn.—Hamilton v. Batlin, 8 Minn. 
403, 88 AmD 787. 

Mo.—Harrington vy. Utterback, 57 
Mo. 519; -Center Creek, Min. Co. v. 
Coyne, 164 Mo. A. 492, 147 SW 148. 

Nev.—Low v. Staples, 2 Nev. 209. 

N. J.—Albro v. Dayton, 50 N. J. Eq. 
ee 25 A 937. 

Y.—Wolff v.. Altman, 196 App. 
Div. 549,187 NYS 902; Center v. Weed, 
63 Hun 560, 18 NYS 554 fart i138 INivyY. 
532, 34 NE 294]; Huntington vy. Nicoll, 
3 Johns. 566. 

Tenn.—Merriman v. Polk, 5 Heisk. 
717; Almony v. Hicks, 3 Head 39. 

W. Va.—Gardner v. Buckeye Sav., 
ete., Co., 152 SH 530. 

Wis.—Milwaukee Boston Store v. 
Katz, 153 Wis. 492, 140 NW 1088; Ros- 
enthal v. Rosenthal,146 Wis. 41, 130 


NW 875; Suring v. Rollman, 145 Wis. 
490, 1830 NW 485; Boon v. Root, 137 
Wis. 451, 119 NW 121; Krueczinski 


v. Neuendorf, 99 Wis. 264, 74 NW 974. 

[a] If there is no necessity for 
action at law, because the possession 
is not held adversely, a bill to quiet 
title is maintainable by one not in 
Dene ton: Low v. Staples, 2 Nev. 

Adequacy of legal remedies see in- 
fra §§ 15-20. 

25. As ground for jurisdiction in 
equity generally see Equity §§ 48-52. 

Restraining multiplicity of suits see 
Injunctions §§ 33-36, 183. 

26. U. S.—Commodores Point Ter- 
minal Co. v. Hudnall, 283 Fed. 150; 
Preteca v. Maxwell Land Grant Co., 
50 Fed. 674, 1 CCA 607. 

Ala.—Burden v. Stein, 27 Ala. 104, 
62 AmD 758; Alabama L. Ins., etc., Co. 
v. Pettway, 24 Ala. 544; Gunn v. Har- 
rison, 7 Ala. 585; Morgan v. Morgan, 3 
Stew. 383, 21 AmD 638. 

Fla. —Hughes vy. Hannah, 39 Fla. 


‘148, 106 A 547. 
N. 


issue arise.?? 


365, 22 S 613. . : 

Ilowa.—Harrington v. Cubbage, 3 
Greene 307. t : 

Mich.—Detroit Trust Co. v. Hun- 
rath, 168 Mich. 180, 131 NW 147. . 

Mo.—Tucker v. Wadlow, 184 SW 69; 
Porter v. Reed, 123 Mo. 587, 27 SW 
Son Patterson v. McCamant, 28 Mo. 

N. J.—Renwick v. Hay, 90 N. J. Eq. 

Y.—Apthorp v. Comstock, 2 
Belge 482. 

N. D.—Sexton v. Sutherland, 37 N. 
D. 500, 505, 164 NW 278 [quot Cyc]. 

Va. —-Hag an Co. v. Norton Coal Co., 
137 Va. 140, 119 SE 153. 

Wis.—Franke v. H. P. Nelson Co., 
157 Wis. 241, 147 NW 13. 

[a] Court of equity may, without 
remitting action to court of law, pro- 
ceed to quiet the title when a multi- 
plicity of suits will be avoided there- 
by. Huntington v. Nicholl, 3 Johns. 
(N. Y.) 566 (holding further that equi- 
ty will retain jurisdiction for such 
purpose, although it may be necessary 
to establish the title by its decree). 

[b] Tllustrations.—(1) Where, if 
an instrument was recorded, numer- 
ous suits to remove cloud from title 
would be necessary, plaintiff, to avoid 
multiplicity of suits, may sue for the 
benefit of himself and others similarly 
situated. Tucker v. Wadlow, (Mo.) 
184 SW 69. (2) Where one sold pianos 
to various persons, taking lien notes, 
and sold them to plaintiffs, and sold 
duplicates thereof to others, who are 
asserting rights thereunder, a suit to 
quiet title is justified on the ground 
of preventing a multiplicity of suits. 
Franke v. H. P. Nelson Co., 157 Wis. 
241, 147 NW 18. 

Parties see infra § 137 et seq. 

27. Sayers v. Tallassee Falls Mfg. 
Co., 167 Ala. 553,752 S 892. And: see 
cases infra note 28 et seq. 

[a] Tllustration.—Where the prop- 
er action to recover certain land is 
ejectment, the mere fact that all the 
defendants cannot be joined in one ac- 
tion, and that a multiplicity of suits 
would result, will not give equity ju- 
risdiction. Sayers v. Tallassee Falls 
Mfg. Co., 167 Ala. 553,.52 S 892. x 

28. Buchanan Co. v. Adkins, 175 
Fed. 692, 99 CCA 246; Peniston v. Hy- 
draulic Press Brick Co., 234 Mo. 698, 
138 SW 532. 

[a] Illustration.—The claimant of 
a large tract, separate portions of 
which are in possession of each of a 
large number of persons claiming title 
in various ways, cannot maintain a 
single suit in equity in a federal court 
against all of such adverse claimants 
to determine the question of title, on 
the ground of avoiding a multiplicity 
of' actions at law, since, even if such 
suit could in any case be maintained, 
it would not obviate the necessity of 
trying the case of each defendant sep- 
arately. Buchanan Co. v. Adkins, 175 
Fed. 692, 99 CCA 246, 

29. Peniston v. Hydraulic Press 
Brick Co., 234 Mo. 698, 138 SW 532; 
International Paper Co. v. Bellows 
Falls Canal Co., 88 Vt. 93, 90 A 943; 
Illinois Steel Co. yv. Schroeder, 133 
Wis. 561, 113 NW 51, 14 LRANS 239. 

[a] Wule applied.—(1) Where, ina 
Suit to quiet title, a large number of 
defendants are joined, each of whom, 
claiming a separate and distinct par- 


In other words, in 
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order to originate the jurisdiction on this ground it 
is essential that there be a single claim of right in 
all the defendants, arising out of some privity or 
And it has been held 
that the doctrine does not’ apply where defendants 
have nothing in common except their source of color 
of title, and each defendant has a distinct, different, 


relationship with plaintiff.°° 


and separate defense.*+ 


[§ 6] d. Prevention of Harassment by Repeated 
Equity will entertain 
a bill to quiet title by one who has successfully vin- 
dicated his title at law against another, 
latter continues to harass the former by continued 
As a general rule, 
equity will not interfere to prevent harassment by 
continued assertion of defeated title, unless plaintiff 


Assertion of Defeated Title. 


assertion of his defeated title.*? 


cel in the tract described in the peti- 
tion, answers that he claims the par- 
ticular lot specifically described by 
him, and that he owns it in severalty, 
and that none of the others claim any 
interest therein, and that he claims no 
other interest in the whole tract nor 
any interest in lots claimed by his 
eodefendants, and so stands on his 
own title and pleads the statute of 
limitations; there is no common in- 
terest or common relation or common 
question pertaining to the subject 
matter which is decisive of the con- 
troversy, and hence it does not fall 
within the reason of equity jurisdic- 
tion as to the avoidance of a multi- 
plicity of suits. Peniston v. Hydrau- 
lic Press Brick Co., 234 Mo. 698, 138 
SW, 532. (2) That plaintiff has sev- 
erally sued numerous defendants to 
recover several tracts of land; that 
they have combined to maintain their 
several defenses; that one of the ac- 
tions has been determined in plain- 
tiff’s favor; that plaintiff has incurred 
great expense; that great delay will 
arise; that each of the several de- 
fendants claims title to his particular 
tract through entry and adverse pos- 
session of M, and tacks his alleged ad- 
verse possession to M’s without which 
he has no title; and that the determi- 
nation of M’s adverse possession set- 
tles the title of all defendants—does 
not give equity jurisdiction to deter- 
mine in one suit the rights of all the 
defendants, there being insufficient 
community of interest in the subject 
matter. Illinois Steel Co. v. Schroe- 
der, 133 Wis. 561, 113 NW 51, 126 Am 
SR 977, 14 LRANS 239. 

[b] “A multiplicity of suits does 
not mean a multitude of suits.”  I[l- 
linois Steel Co. v. Schroeder, 133 Wis. 
561, 573, 118 NW 51, 126 AmSR 977, 
14 LRANS 239. 

30. Detroit Trust Co. v. 
168 Mich. 180, 131 NW 147. 

[a] Rule applied. —A bill filed by 
the guardian of a minor at the in- 
stance of the other heirs, who to- 
gether are liable to litigation, both 
by a sublessee who went into posses- 
sion under a lessee of deceased owner 
and the assignee of a purchaser in a 
contract of sale executed by deceased 
owner, cannot be maintained as a bill 
of peace for the avoidance of a mul- 
tiplicity of suits since the rights of 
the sublessee and the purchaser are 
independent of, and adverse to, each 
other, and they have a right to liti- 
gate their claims separately, and to 
have them decided on their own mer- 
its without the expense and complica- 
tions of a litigation which includes 
the rights of others. Detroit Trust 
Co. v. Hunrath, 168 Mich. 180, 131 NW 


Hunrath, 


147. 

31. Pankey v. Ortiz, 26 N. M. 575, 
195 P 906, 30 ALR 92. 

S23) Starke Ve uotarrs, 6. Walla u@un 
Se) 402), 18 sha ed: 925: Patterson v. 


McCamant, 28 Mo. 210; Whitehouse v. 
Jones, 60 W. Va. 680, 55 SEH 730; Dev- 
onsher v. Newenham, 2 Sch. & Lef. 
199. 
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has vindicated his title by repeated judgments in his 
favor in actions at law,** but if the title is satis- 
factorily established, it is not material what num- 
ber of trials have taken place, whether two or more.** 
In jurisdictions where ejectment is regarded as a 
real action,*®® one trial and judgment in ejectment 1s 
conclusive, and when a party defeated in ejectment 


keeps on denying its effect and disquieting his adver- 


sary 


where the 


[a] Equity asserted in such case 
had its origin in the prolonged litiga- 
tion which the action of ejectment 
permitted. That action being founded 
on a fictitious devise between ficti- 
tious parties, a recovery therein con- 
stituted no bar to a second similar 


action, or to any number of similar 
actions for possession of the same 
premises. With slight changes in 


these fictions a new action might be 
instituted and conducted as though no 
previous action had ever been com- 
menced. Thus a party in possession, 
although successful in every instance, 
might be harassed, if not ruined, by 
continued litigation. To prevent such 
litigation after one or more trials, and 
to secure peace to the party in posses- 
sion, the courts of equity interposed 
upon proper application and termi- 


nated the controversy. Stark, vi 
Starrs, 6 Wall. (U. S.) 402, 18 L. ed. 
925. 

[b] Institution of repeated eject- 


ment suits, if same are abandoned be- 
fore trial, cannot furnish a feunda- 
tion for the maintenance of a bill of 
peace to restrain vexatious litigation. 
Patterson v. McCamant, 28 Mo. 210. 

Injunction against vexatious suits 
see Injunctions §§ 88, 89. 


33. Holland v. Challen, 110 U. S. 
15, 3 SCt 495, 28 L..ed. 52; .Stark v. 
Starrs, 6 Wall. (U. S.) 402, 18 L. ed. 


925; Chicago Auditorium Co. v. Cram- 
er, 8 F. (2d) 998 [rev on other grounds 
20 F. (2d) 837 (certiorari granted 275 
U. S. 519 mem, 48 SCt 122 mem, 72 
L. ed. 404 mem, and rev on other 
grounds 277 U. S. 274, 48 SCt 507, 72 
L. ed. 880)]; Central Pac. R. Co. v. 
Dyer, 5 F. Gas. No. 2,552, 1 Sawy. 641; 
Ashurst v. McKenzie, 92 Ala. 484, 9 
S 262; Marks v. Main, 15 D. C. 559; 
a ete v. Nicholl, 3 Johns. (N. 


ye) 

[a] Rule is general, although not 
universal, that more than one trial 
at law is required to authorize a bill 
of peace. Much depends upon the 
circumstances of the case. Harmer v. 
Gwynne, 11 F. Cas. No. 6,075, 5 Mc- 
Lean 313. 


34 Marmaduke v. Hannibal, etce., 
R. Co., 30 Mo. 545; Patterson v. Mc- 
Camant, 28 Mo. 210; Huntington v. 


Nicoll, 3 Johns. (N. Y.) 566; Marsh vy. 
Reed, 10 Oh. 347. See Douglass v. Mc- 
Coy, 5 Oh. 522, 527 (‘We place no 
weight upon the number of trials in 
which the parties have litigated their 
right to the land’). 

35. See Ejectment §§ 2-5. 

36. Whitehouse v. Jones, 60 W. Va. 
680, 55 SE 730. 

37. Establishment of title evi- 
denced by lost or destroyed record see 
Records [384 Cye 611]. 

38. See statutory provisions;, cas- 
es infra this note; ane note 39 et 
seq. See also infra §§ fli: 

[a] In California oa “action, under 
Code Civ. Proe. § 738, to quiet title is 
one for the recovery of real property, 
which is the subject matter thereof. 
Townsend vy. Driver, 5 Cal. A. 581, 90 
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in possession, equity has jurisdiction to quiet 
the latter’s title.?° 

[§ 7] B. Statutory Remedies for Determination 
of Adverse Claims*’—1. In General. 
risdictions statutes have been enacted authorizing 
actions to be maintained for the determination of 
adverse claims and to quiet title.*§ 
are enabling acts,*® and the proceeding thereunder 


In many ju- 


Sueh statutes 


togsy Co. v. King, 144 Cal. 450, 77 P 

[b] In Missouri a suit to quiet ti- 
tle, under Rev. St. (1909) § 2535, isa 
special statutory action to adjudge 
the respective estate, title, and inter- 
est of several claimants to land. 
Maynor v. Tyler Land, etc., Co., 236 
Mo. 722, 139 SW 393. 

[ec] In Montana an action, under 
Rev. Codes (1921) § 9479, to “quiet ti- 
tle’ is a statutory action to determine 
adverse claims, while an action under 
§ 8733 to “remove cloud on title’ is 
directed at instruments rather than 
at adverse claims asserted by individ- 
uals. Slette v. Review Pub. Co., 
Mont. 518, 230 .P 580. 

{d] In North Dakota (1) an action, 
under Comp. L. (1913) § 8144, to de- 
termine adverse claims to realty was 
intended as a substitute for the equi- 
table action to quiet title and the com- 
mon-law action of ejectment, but is 
more comprehensive than either of 
those actions. Sexton v. Sutherland, 
37 N. D. 500, 164 NW 278. (2) An ac- 
tion, under Comp. lL. (1887) §§ 5449— 
5464, to determine adverse claims to, 
and for possession of, real property 
was maintainable to the same effect 
as an action of ejectment at common 
law. Ottow v. Friese, 20 N. D. 86, 126 
NW 503. 

[e] In Pennsylvania (1) Act June 
10, 1893 (PB. L. p 415 § 2) provides for 
a petition to the court of common 
pleas by a person in possession of 
land claiming an interest in or title 
thereto, for a rule upon a person de- 
nying petitioner’s title or right of pos- 
session, to show cause why an issue 
should not be framed in such court 
between the parties to settle and de- 
termine their respective rights and 
titles. If the court on such rule finds 
the facts averred in the petition to 
be true, it awards the issue, which is 
then tried on the facts and law as in 
other cases. Mildren v. Nye, 240 Pa. 
72, 87 A 607; Delaware, etc., Canal Co. 
v. Genet, 169 Pa. 348, 82 A 559; Ritter 
v. Ritter, 17 Pa. Dist. 858: See also 
infra § 242. (2) It is not merely pe- 
titioner’s possession which must be 
disputed and which he may defend 
under the act, but the title by which 
his possession is held. Kimmel v. 
Shaffer, 219 Pa. 375, 68 a 1017. (3) 
Another statutory mode of determin- 
ing title to land is furnished by Act 
April 16, 1903 (P. L. p 212 § 1), amend- 
ing Act March 8, 1889 (P. L. p 10), 
providing for a rule to compel a per- 
son out of possession to bring an ac- 
tion of ejectment. See infra § 294, 
note 69 [b]. 

{f] In Scuth Dakota L. (1903) ¢ 
194, as amended by L. (1905) ec 81, 
providing an action for determining 
adverse claims to real estate, did not 
repeal Code Civ. Proc. § 675, giving 
an action against the claimant of an 


|adverse interest in real property, but 


provided a cumulative remedy. New- 
ton v. MeGee, 31 S. D., 216, 140 NW 
5 


39. Armor v. Frey, 253 Mo. 447, 161 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 7] 


is not usually regarded as a special proceeding, but 
as an action,*® equitable in its nature,* and gov- 
erned by the rules pertaining to suits in equity,*? 
except where the statute directs otherwise.*? 


some statutes, however, 
SW 829 [cit 4 Pomeroy Eq. Jur. § 


1397] 
Miller v. Davison, 31 Iowa 435. 

[a] In New York (1) an early stat- 
ute (2 Rev. St. § 312) provided special 
proceedings to settle conflicting 
clairns to real estate, while Code Proc. 
§ 449 provided that proceedings to 
compel the determination of such 
claims might be pursued under the 
code without regard to the forms of 
the proceedings as provided by the 
revised statutes. It was held that 
this code provision was permissive, 
and gave a choice. of remedies, by ac- 
tion in the ordinary form under the 
code, or by special proceedings under 
the revised statutes. Fisher v. Hep- 
burn, 48 N. Y. 41. (2) The proceed- 
ings under the code were governed 
by the same rules as other actions, 
and the same defenses might be set 
up. Boylston v. Wheeler, 2 Hun 622, 
5 Thomps. & C. 179; Haynes v. Onder- 
donk, 2 Hun 619, 5 Thomps. & C. 176; 
Ford v. Belmont, 35 N. Y. Super. 135 
[aft 69 N.s¥y 567]: 

“Action” defined see Actions § 1 
et seq. 

“Special proceeding”’ defined see Ac- 
tions § 35. 

41. U. S.—Holland v. Challen, 110 
WS ld 18 SCH.495,528 1..e0.45.2)3 Wick- 
liffe v. Owings, 17 How. 47, 15 L. ed. 
44; Clark v. Smith, 13 Pet. P95 SLO 


L. ed: 123; Smith Oyster SOr eve Dar- 
bee, etc., Oyster, etc., Co., 149 Fed. 
555; Gombert v.. Lyon, 80 Fed. 305; 


Book v. Justice.Min. Co., 58 Fed. 827; 
Bigelow v. Chatterton, 51 Fed. 614, 2 
CCA 402; Leggett v. Cole, 3 Fed. 332, 
1 McCrary 515; Balmear vy. Otis, 2 F. 
Cas. No. 819, 4-Dill. 558. 

Ala.—Berger v. Butler, 159 Ala. 539, 
48 S 685. 

Alaska.—Pioneer Min. Co. v. Pacific 
Coal Co., 4 Alaska 388. 

Ariz.—Costello v. Mulheim, 9 Ariz. 
422, 84 P 906. 

Ark.—Sanders vy. Flenniken, 21 SW 
(2d) 847. 

Colo. —wall v. Magnes, 17 Colo. 476, 
30 P 56; Empire Ranch, etc., Co. .v. 
Chapin, 22 Colo. A. 538. 126 P 1107. 

Fla._McDaniel v. McElvy, 91 Fla. 
770, 108 S 820, 51 ALR 731; Tibbetts 
v. Olson, 91 Fla. 824, 108 S 679; 
Brecht v. Bur-Ne Co., 91 Fla. 345, 108 
Seis. 

Ill.—Atchison, etc., R. Co. v. Stamp, 
290 Ill. 428, 125 NE 381; Hooper v. 
Two Rivers Bank, 263 Ill. 400, 105 NE 
311; Harms vy. Kransz, 167 Ill. 421, 
47 NE 746. 

Ind.—Shaw v. Meyer-Kiser Bank, 
199 Ind. 687, 156 NE 552; Jolliffe v. 
Crawford, 76 Ind. A. 282, 132 NE 300. 

Iowa.—Blair v. Hemphill, 111 Iowa 
226, 82 NW 501; Harlan v. Porter, 50 
Iowa 446. 

Kan.—Douglass v. Nuzum, 16 Kan. 
51'5. 

. Ky.—Phoenix v. Hughes, 286 P 191; 
Armitage vy. Wickliffe, 12 B. Mon. 488; 
Ransdall v. Trisler, 1 Ky. Op. 418. 

Minn.—Mathews v. Lightner, 85 
Minn. 333, 88 NW 992, 89 AmSR 558. 

Mont. —Dahlberg v. Lannen, 84 
Mont. 68, 274 P 151; Larson v. Pep- 
pard, 38 ‘Mont. 128, 99 P 136, 129 Am 
SR 630, 16 ‘AnnCas 800. 

Nebr.—Dolen v. Black, 48 Nebr. 688, 
67 NW 688; Foree v. Stubbs, 41 Nebr. 
271, 59 NE 798. bs 

Nev.—Scorpion Silver Min. Co. v. 
Marsano, 10 Nev. 370; Low v. Staples, 
2 Nev. 209. 

N. Y.—Holden v. Crolly, 153 App. 
Div. 254, 188 NYS 23 f[rearg den 154 
App. Div. 904 mem, 138 NYS 1121 
mem]; Tyler v. Jahn, 109 Misc. 425, 
178 NYS 689. 

Oh.—McBride, Ine. v. Murphy, 111 
Oh. St. 443,145 NE 855. 

Ckl.— Wilson Vv. Bombeck, 38 Okl. 
498, 1384 P 382. 


the action is an action at 
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sues involved ;*° 
Under 


Or.—Carroll vy. McLaren, 60 Or. 233 
118 P 1034. 

Wis.—Maxon v. Ayers, 28 Wis. 612; 
Saas v. Drake, 3 Pinn. 228, 3 Chandl. 

[a] Action to quiet title does not 
lose its equitable nature because by 
statute its procedure has been some- 
what modified and its scope enlarged 
so as to permit it to be pursued by 
plaintiff out. of possession. Costello 
v..Mulheim, 9 Ariz. 422, 84 P 906. 

[b] When all issues legal.—Un- 
der a statute providing that it shall 
be lawful for any person having both 
the legal title and possession of land 
to institute a suit in equity against 
any other person setting up claims 
thereto to quiet title, a proceeding for 
that purpose was properly brought in 
equity, although all issues in such ac- 
tion were legal. Chenault v. East 
Kentucky Timber, etc., Co., 119 Ky. 
170, 883 SW 552, 26 KyL 1078. 

{c] In California (1) an action, 
under Code § 738, to quiet title has 
been held to be equitable in its na- 
ture (Baar v. Smith, 201 Cal. 87, 255 
P 827; Benson v. Shotwell, 87 Cal. 49, 
25 P 249, 681; Peo. v. Center, 66 Cal. 
551, 5 P 263, 6 P 481; Brandt v. Wheat- 
on, 52 Cal. 430), (2) at least where 
defendant is not in possession (Akley 
v. Bassett, 68 Cal. A. 270, 228 P 1057). 
(3) But it has also been held that, 
where the complaint alleges title in 
plaintiff, and possession and wrongful 
withholding by defendant, the action 
possesses the essential characteristics 
of the old legal action of ejectment. 
Southern Pac. Land Co. v. Dickerson, 
188 Cal. 113, 204 P 576. 

{d] In Michigan, in a suit to quiet 
title, in which plaintiff also sought to 
restrain defendants from removing 
sand and gravel from the land and for 
an accounting, where plaintiff alleged 
he was in possession of the land in 
question, Comp. L. (1915) § 12302 au- 
thorized the court of chancery to en- 
tertain jurisdiction. Matthews v. Mc- 
Louth, 232 Mich. 468, 205 NW 580. 

[e] In New Jersey (1) an action 
to quiet title to real estate, brought 
under Act March 2, 1870 (P. L. p 20), 
and prosecuted under Chancery Act 
(1902) §§ 10, 11, is cognizable by the 
court of chancery under that legisla- 
tion. New Jersey Realty Co. v. Burg- 
hardt, 91 N. J. Eq. 120, 111 A 275 [rev 
90° N. .J..-Eiq. 347, 106 A. 423]. + (2) 
Chancery Act of 1902, being generic 
in character and requirements and 
without qualification or limitation, 
applies to all suits in chancery or 
comprehended within the precisions of 
“An act to compel the determination 
of claims to real estate in certain cas- 
es, and to quiet the title to the same,” 
approved March 2, 1870 (P. L. p 20). 
New Jersey Realty Co. v. Burghardt, 
supra. (3) The chancery court has 
jurisdiction of suits to quiet title call- 
ing for the construction of a will, and 
brought under 4 Comp. St. (1910) p 
5399 § 1, providing that any person in 
peaceable possession of land, claiming 
to own it, may sue to quiet the title. 
Kellers v. Kellers, 79 N. J. Eq. 412, 82 
A 94 [aff 80 N. J. Eq. 441, 85 A 340]. 
(4) A party claiming to be in peace- 
able possession of lands and to own 
the same under a conveyance from 
executors is not required to prove the 
due execution of the will to confer 
jurisdiction on the court of chancery 
to retain his suit under Act March 2, 
1870 (P. L. p 20; 3 Gen. St. [1895] p 
3486). Merchantville Field Club vy. 
Wells, 76 N. J. Eq. 295, 74 A 494. 

42. See cases supra note 41. 

aches see infra §§ 127-128. 

43. Mathews v. Lightner, 85 Minn. 
333, 88 NW 992, 89 AmSR 558. 

{a] In Indiana the statute pro- 
vides that an action brought to quiet 


1 
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law,** while under others it may be either an equita- ; 
ble action or an action at law, depending on the is- 


_if the issues tendered are equitable 


the proceeding i is one in equity,4® but where no equi- 
table rights are set up by either party,*7 or where 


title shall be governed by the rules 
prescribed for actions to recover pos- 
. Monnett v. Turpie, 133 Ind. 
424, 32 NE 328; Johnson v. Pontious, 
118 Ind. 270, 20 NE 792; Kitts v. Will- 
son, 106 Ind. 147, 5 NE 400; Johnson 
v. Taylor, 106 Ind. 89, 5 NE 732; Trit- 
tipo v. Morgan, 99 Ind. 269; Green v. 
Glynn, 71 Ind. 336. 

[b] In New York the statutory ac- 
tion to determine claim to real prop-: 
erty, under Code Civ. Proc. § 1638 et 
seq, is equitable in its nature, and 
although, under § 1642, it may assume 
the nature of an ejectment action, au- 
thorizing a jury trial, yet, whether a 
jury trial is required or not, the relief, 
such as the barring of claims under § 
1645, is equitable in its nature, and 
the equity practice should be followed, 
except where the statute directs oth- 
erwise. Tyler v. Jahn, 109 Misc. 425, 
178 NYS 689. 

44. Mercer v. Kirkpatrick, 22 Ha- 
waii 644; Flores v. Maka, 11 Hawaii 
512; Kahoiwai v. Limaeu, 10 Hawaii 


507. 

45. Kanan v. Wright, 307 Mo. 284, 
270 SW 650; Sorrell v. Bradshaw, 
(Mo.) 222 SW 1024; Coulson v. La 
Piant, (Mo.) 196 Sw 1144; Kenny v. 
McKenzie, 251 SSD 485; 127 NW 597, 
49 LRANS 782. And see cases infra 
notes 46, 47. 

46. St. Louis Union Trust Co. v. 
Hill, 283 Mo. 278, 223 SW 434; Sorrell 
v. Bradshaw, (Mo.) 222 SW 1024; 
Coulson v. La Plant, (Mo.) 196 Sw 
1144; Mitchell v. Black Eagle Min. 
Co., 26 S. D. 260, 128 NW,159, AnnCas 
1913B 85. Compare Ross v. Alyea, 
(Mo.) 197. SW 268 (holding that Rev. 
St. [1909] § 2535, as to suits to try 
title, affords a method whereby plain- 
tiff may enforce any kind of right or 
interest in real estate, whether legal 
or equitable, to which rules of equita- 
ble procedure apply). 

[a] Rule applied.—(1) An action, 
under Rey. St. (1909) § 2535 (Rev. St. 
[1919] § 1970), to ascertain and de- 
termine title to real estate will be 
treated aS a proceeding in equity, 
where the reply pleaded matters by 
way of equitable estoppel, which, if 
sustained, would preclude defendant 
from asserting title. Barron _ v. 
Wright-Dalton-Bell-Anchor Store Co., 
292 Mo. 195, 2837 SW 786. (2) Where 
the complaint is in the form of a 
legal action, but the subsequent plead- 
ings show that plaintiff had conveyed 
the. legal title to defendant and held 
only the equitable title, the action is 
equitable. Mitchell v. Black Hagle 
Min. Co., 26 S. D. 260, 128 NW 159, Ann 
Cas1913B 85. 

47. Cullen v. Atchison County, 
(Mo.) 268 SW 93; Stewart v. Stewart, 
(Mo.) 262 SW 1016; Pearson vy. Heu- 
mann, 294 Mo. 526, 242 SW 946; St. 
Louis Union Trust Co. v. Perrigan, 
(Mo.) 223 SW 436; St. Louis Union 
Trust Co, ve Hill, 283 Mo. 278, 223 SW 


434; Sorrell v. Bradshaw, (Mo.) 222 
SW 1024; Tracey v. Coppage, (Mo.) 
213 SW 38; Coulson vy. La Plant, 


(Mo.) 196 Sw 1144; 
(Mo.) 178 SW 147; 
(mMo.) 177 SW 377; 
zie, 25 S. 


Romine v. Haag, 
Brandt v. Bente, 
Kenny v. McKen- 

D, 485, 127 NW 597, 49 LRA 
NS 782. 


[a] Where equitable character not 
disclosed by pleadings, rules of law 
govern. Tracey v. Coppage, (Mo.) 
213 SW 38. 

[b] Rule applied.—(1) An action 
to quiet title to land, based on an al- 
legation of ownership as being an ac- 
cretion to other land of plaintiff, is an 
action at law where no equitable issue 
as to ownership is tendered by the 
defense. Dumm y.. Cole County, 315 
Mo. 568, 287 SW 445 (holding further 
that an injunction sought by plain- 
tiff to prevent sale of the land pend- 
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the answer sets up an equitable defense but seeks no 
equitable relief,*® the action is one at law governed 
by the ordinary rules applicable to actions at law. 
Where a statute authorizing suits to quiet title is 
repealed by an act relating to the same matter, the 
court has no authority to grant relief under the re- 


pealed statute.*® 
As possessory action. 


ing determination of title was merely 
ancillary, and did not make the action 
an equitable one). (2) Where plain- 
tiff claims to be the owner and is out 
of possession, defendant being in pos- 
session, and plaintiff seeks to recover 
possession as well as to determine the 
adverse claim of defendant, the ac- 
tion is legal. Kenny v. McKenzie, 25 
S. D. 485, 127 NW 597, 49 LRANS 782. 

48. Turner v. Hine, 297 Mo. 153, 
248 SW 933. 

49. Phillips v. Broventou 270 Mo. 
365, 193 SW 593. 

50. Wood y. Conrad, 2S. D. 405, 50 
NW 9038; Rue v. Oregon, ete., R. Co., 
109 Wash. 436, 186 P 1074. 

[a] Primary object of the statute 
is to determine the question of title, 
but the action therein contemplated 
is the common-law action of eject- 
ment with the added incident of de- 
termining in the action the para- 
mount, legal, or equitable title, and 
with the. departure of permitting the 
action to be brought against one not 
in possession, but who claims title to, 
or Vinterest in, the land. Povah v. 
Lee, 29 Wash. 108, 69 P 639; Smith v. 
Wingard, 3 Wash. T. 291, 13 P 717. 

51. Hershy v. Du Val, 47 Ark. 84, 
14 SW 469; Chaplin v. Holmes, 27 
Ark. 414 (in a proceeding to remove a 
cloud upon a title, the affidavit re- 
quired by the statute to be filed before 
bringing an action for a recovery of 
the land or of possession thereof is 
not required). 

52. Wehrman y. Conklin, 155 U.S. 
314, 15 SCt 129, 39 L. ed. 167; Hawkins 
Vv. Rellim Inv. Co., 92 Pa. 784, 110 S 
350; McDaniel v. McElvy, 91 Fla. VEO; 
108 S 820, 51 ALR 731; New Jersey 
Realty Co. Vv. Burghardt, 91 N. J. Eq. 
120, 111 A 275;: New Jersey Realty Co. 
Vv. Burghardt, 90 N. J. Ea. 347, 106 A 
423; Haley v. Goodheart, ome vane 
Kq. "953, 73 A 1118 [aff 58 N. J. Eq. 368, 
44 A 193]; Ashton-Jenkins Co. v. 
Bramel, 56 Utah 587, 192 P 375, 11 
ALR 752. 


fa] Statute permitting action by 
person out of possession.—McGrath Vv. 
Norcross, 71 N. J. Eq. 7638, 65 A 998 
[aff 70 N. J. Eq. 364, 61 A 727). 

53. McFadin v. Simms, 309 Mo. 
312, 273 SW 1050. 

{al Constitution held not violated. 
* —Rev. St. (1899) § 650, providing for 
the bringing of an action to quiet ti- 
tle and to adjudge rights of parties in 
land, held not violative of Const. art 
2 8 15, by reason of authorizing the 
divesting of vested estates of plain- 
tiffs, created under the will of a prior 
holder of the land. McFadin v. 
Simms, 309 Mo. 312, 273 SW 1050. 

54 Hughes v. Hannah, 39 Fla. 365, 
22S, 6135 McCoy. v. Johnson, 70 Md 
490,17 A "387; Tabor v. Cook, 15 Mich. 


322. And see infra §§ 10, 17. 
55. See cases infra note 57. 
56. See Statutes [36 Cyc 1174]. 
57. Ala.——-Vaughan v. Palmore, 176 


Ala. 72, 57 S 488. 
Cal.—Stanley v. Westover, 
A. 97, 269 P 468. 


93 Cal. 


In some jurisdictions the 
statutory action is the ordinary method of trying 
disputed titles; it is a possessory action, even the 
action of ejectment being practically superseded,°° 
but in others it is not a possessory action.*! 
Constitutionality. Statutes enlarging equity ju- 
risdiction in respect of actions to quiet title or remove 
a cloud thereon are within the powers of the legisla- 


. 


QUIETING TITLE © 


sniniodl Be 


General. 


construed,*® 


Conn.—Ackerman vy. Union, ete., [ 
Trust Co., 90 Conn. 63, 96 A 149. 

Fla.—MecDaniel v. McElvy, 91 Fla. 
770, 108 S 820, 51 ALR 781. 

Ind.—Brown v. Cox, 158 Ind. 364, 63 
NE_ 568. 

N. J.—Holmes v. Chester, 26 N. J. 
Eq. 79. 

N. C.—Stocks v. Stocks, 179 N. C. 
285, 102 SE 306; Carolina-Tennessee 
Power Co. v. Hiawassee River Pow- 
er Co., 175 N. C. 668; 96° SH 99% ‘Christ- 
man v. Hilliard, 167 N. C. 4, 82 SE 949. 

Wis.—Fox v. Williams, 92 Wis. 320, 
66 NW 357; Pllis v. Northern Pac. R. 
Co., 77 Wis. 114, 45 NW 811. 

58. Ala.—Welch v. Smith, 202 Ala. 
402, 80 S 375. 

Cal.—Bernstein v. Minney, (A.) 274 
P 614. 


539, 52 S 758. 

Mo.—Lewis v. Barnes, 220 SW 487. 

N. C.—Carolina-Tennessee Power 
Co. v. Hiawassee River Power Co., 175 
N. C. 668, 96 SE 99. 

{a] Particular statutes construed. 
—(1) Code Civ. Proc. § 738 is broad 
enough, in an action thereunder to 
quiet title, to permit the court to de- 
termine whether conditions subse- 
quent in deeds restricting property to 
residence purposes had been waived 
by defendants. Bernstein v. Minney, 
(CalinsAly 274 9P. 614s). (2)) Av pill sto: 
quiet and determine title and claims 
to land, under Code (1907) §§ 5443- 
5449, may properly seek to correct or 
cancel deeds under which respondents 
claimed title and thereby remove 
cloud from complainant’s title. 
Welch v. Smith, 202 Ala. 402, 80 S 
375. (3) The actions provided for 
by the code of practice and by act 
(1908) No. 38 afford ample remedy for 
the trial of rights to the ownership 
of possession of land under any cir- 
cumstances. Davidson v. McDonald, 
126 La. 539; 52 S°758. (4): Invan'ae= 
tion by two cities to whom an unoc- 
ecupied tract of land had been devised, 
against a grantee of a portion of the 
tract from one of them, to determine 
the ownership of land claimed by the 
grantee to be included within his 
grant, it was held that both parties 
claimed by recorded title, althoug'h 
the notarial acts by which each recog- 
nized the other as an owner of a one- 
half interest in the disputed tract 
were .void, because executed without 
authority, and although the cities 
claimed that the conveyance to de- 
fendant did not include the land in 
controversy; and hence the action 
was one under Acts (1908) No. 38, pro- 
viding that, where two or more par- 
ties claim land by recorded title and 
neither is in actual possession there- 
of, either may bring an action to es- 
tablish title. Baltimore v. Lutcher, 
135\ a1. 8035) 66.05 sobs (b> me Vea St. 
(1909) § 2535, providing, relative to 
actions to quiet title, that, if asked 
for in the pleadings, the court may 
determine all rights, claims, interests, 
liens, or demands of the parties con- 


some particular constitutional provision.°3 
effect of such a statute is to deprive parties of the 
right to trial by jury, the statute will not be sus- 


(55 7-8 


ture, and are constitutional,®5? unless they violate 


If the 


[§ 8] 2. Construction, Scope, and Effect—a. In 
Statutes providing for actions to deter- 
mine adverse claims are remedial,®® and, like other 
remedial statutes,°® should be liberally eonstrued,°* 
and be held to embrace all cases coming fairly with- 
in their scope.°® 
ceedings to determine matters not within the pur- 
pose and intent of their provisions, when properly 
nor, as to the jurisdictional facts spe- 
cifically stated, can such statutes be extended beyond 


But they will not authorize pro- 


cerning the property, authorizes the 
bringing or incorporation in the orig- 
inal action of a proceeding of a sup- 
plementary nature affecting the same 
subject matter and having for its pur- 
pose the more complete determina- 
tion of the rights of the party invok- 
ing the same. Lewis v. Barnes; (Mo.) 
220 SW 487. 

{b] In Virginia (1) except when 
the relief sought is that authorized 
by Code § 6248, giving a right of ac- 
tion for removal of a cloud even when 
plaintiff is out of possession and has 
only an equitable title, courts of 
equity are without jurisdiction, in the 
absence of some peculiar equity, to 
settle disputes regarding the title and - 
boundaries of land. Bath Hardwood 
Lumber Co. v. Back Creek Mountain 
Corp., 140 Va. 280, 125 SE 213; Duty 
v. Honaker Lumber Co., 131 Va. 31, 
108 SE 863; Litz v. Rowe, 117 Va. 752, 
86 SB 155, LRA1916B 799. (2) But 
the exceptions are as well established 
as the rule, and where a bill, brought 
against a person in possession of land 
to declare a resulting trust, and based 
on fraud, also asks for the removal of 
a cloud, equity has jurisdiction to 
grant relief. Bath Hardwood Lumber 
Co. v. Back Creek Mountain Corp., 
supra, 

59. See cases infra this note. 

[a] Jurisdiction to declare, but not 
to change, title-—Where plaintiff con- 
veys land in trust to be reconveyed at 
the end of five years, an action to 
quiet the title does not lie on a fail- 
ure to reconvey, since the effect of 
such action is simply to declare the 
title as it is, while the purpose here 
is to ‘have the title changed. Harrigan 
ye Mowry, 84 Cal. 456, 22 P 658, 24 P 


{b] In Illinois the statutes author- 
izing suits to quiet title and remove 
clouds are not applicable to suits in- 
volving construction of leases. Chi- 
cago Auditorium Assoc. vy. Cramer, 8 
Bh (2a) 998 [rev on other grounds 20 

(2d) 837 (certiorari granted 275 U. 
s 519 mem, 48 SCt 122 mem, 72 L. 
ed. 404 mem, and rev on other grounds 


277 U. 8. 274, 48 SCt 507, 72 L. ed. 


880) ]. 

{[c] In Kentucky the statute con-. 
fers no right to come into equity 
where there is no dispute as to title, 
but the only dispute is as to the loca- 
tion of a boundary line. Fraley v. 
Peters, 12 Bush. 469. 

[ad] In Minnesota an action can- 
not be maintained under the statute 
where the real cause of action is for 
the revocation of a deed upon the 
ground of mistake in the description 
of the land conveyed. James v. St. 
Paul, 72° Minn. 138, 75 NW 5. , 

{e] In Missouri Rev. St. (1899) § 
650 (St. Annot. [1906] p 667), pro- 
viding for actions to determine con- 
flicting interests in real estate, fur- 
nishes no authority for an action to 
enjoin a sale of land which would 
cast a cloud on plaintiff’s title. Bon- 
sor v. Madison County, 204,Mo. 84, 102 


SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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their terms.°° Whether a particular action is a stat- 
utory proceeding for the determination of adverse 
claims is determined by the provisions of the stat- 
ute and the nature of the relief sought.*! 
statutory proceeding for partition may be converted 
by the answer into one to quiet title.°? 
action, although brought in form under the statute 
as an equitable action to quiet title, is in reality for 
the recovery of specific real property, and the is- 


Sw 494. 

[f] In Ohio a will contest cannot 
take the place of a proceeding to quiet 
title under the statutes. Leedy v. 
Cockley; (141 Oh. Cir: Ct. N. SS.) 72, 32 
Oh; Cir, .Ct..'299. 

60. Gill v. More, 200 Ala. 511, 76 S 
453; Phelps v. Harris, 51 Miss. 789. 
, {a] Jurisdiction limited by stat- 

ute.—The jurisdiction of a court of 
equity to remove a cloud from the ti- 
tle to real estate is restricted to the 
special cases and particular relief 
contemplated by the statute, and does 
not draw to it the powers incident to 
the exercise of general equity juris- 
diction to take cognizance of the 
whole controversy in relation to title, 
right of possession, and rents, issues, 
and profits. Phelps v. Harris, 51 


a 789; Ezelle v. Parker, 41 Miss. 
él. See cases infra this note. 


fa] Illustrations.—(1) Where the 
complaint prayed that certain deeds 
be canceled, that defendants be de- 
creed to have,no title, that plaintiffs 
be decreed to have title, and that de- 
fendants be enjoined from asserting 
title, and neither party had or claimed 
possession or ownership of all the 
lands, the action could not be consid- 
ered one to determine claims to real 
property under Code Civ. Proc. §§ 
1638, 1639, authorizing such actions. 
Prospect Park, etc., R. Co. v. Morey, 
155 App. Div. 347, 140 NYS 380. (2) 
The action cannot be regarded as one 
for determination of a claim to real 
estate,.under Code Civ. Proc. §§ 1638- 
1650; the complaint required in such 
an action, that the property at the 
commencement of the action was, and 
for the year preceding had been, in 
plaintiff's possession, being absent, 
and the presumption that the posses- 
sion of unoccupied land follows the 
legal title being of no avail, it not be- 
ing alleged that the land is unoccu- 
pied, or when plaintiff acquired the 
legal title, and the relief sought being 
the ‘cancellation of ‘the certificate is- 
sued on a sale for taxes, and a’ decree 
declaring the proceedings on which 
the certificate was based, including 
the taxes, to be invalid. Hicinbothem 
v. North Pelham, 144 App. Div. 698, 
129° NYS 715: 

[b] Ejectment or statutory action. 
—(1) An action by a purchaser, in 
whom is vested the equitable title, 
against a party holding only the le- 
gal title as security for the unpaid 
price, is not an action in ejectment, 
but is a statutory action to quiet ti- 
tle, under Comp. L. (1909) § 6121. 
Wilson v. Bombeck, 38 Okl. 498, 134 
P 382. (2) Where a grantor who has 
reéntered for breach of condition sub- 
sequent brings an action to cancel the 
conveyance, the action is to determine 
a hostile claim within Code Civ. Proc. 
§§ 1638-1560, and is not an action in 
ejectment. Norton v. Valentine, 151 
App. Div. 392, 135 NYS 1084. 

[ec] In South Dakota, no unknown 
parties being made defendants, an ac- 
tion to quiet title to lien interests is 
not an action under L. (1905) ¢ 81 
(Rev. Code [1919] §§ 2846-2855), au- 
thorizing actions to determine inter- 
ests in real estate and to make un- 
known parties defendant. Davison 
v. Kingsbury County Cir. Ct., 42 S. 
D. 254, 173 NW 737. 

62. Hancock v. York, (Mo.) 210 


‘Davis vy. Judson, 159 Cal. 121, 
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form.°®? 
And a 


Where the 


could be had.®® 


PT See eLat. 

64. Hodgkin v. Boswell, 57 Or. 88, 
110 P 487; Siedschlag v. Griffin, 132 
Wis. 106, 112 NW 18. 

[a] It was not intended to limit 
the equitable powers of the court and 
take away its power to require its 
suitors to do equity before demanda- 
ing relief. Hart v. Smith, 44 Wis. 
213. 

Ousting jurisdiction of equity see 
infra text and notes 5-7. 

65. U. S—Bardon v. Land, etc., 
ImpraiCo,, “1571. S.S27, 15 SCte65o, 
39 L. ed. 719; Whitehead v. Shattuck, 
138 U. S. 146, 11 SCt 276, 34 L. ed. 
873; Holland v. Challen, 110 U.-S. 15, 
3 SCt 495, 28 L. ed. 52; Ennis-Brown 
Co.| v. Central Pac. '‘R. Co.; 228 Med: 
46 [aff 235 Fed. 825, 149 CCA 137 (cer- 
tiorari den 242 U. S. 687 mem, 37 SCt 
21 mem, 61 L. ed. 540 mem)]; Ormsby 
v. Ottman, 85 Fed. 492, 29 CCA. 295; 
Central Pac. R. Co. v. Dyer, 5 F. Cas. 
No. 25552, 1 Sawy. 641. 

Ala.—Cooper vy. Brown, ete., Lum- 
ber Co., 214 Ala. 400, 108 S 20. 

Cai.—Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 
23 P 1102; Head v. Fordyce, 17 Cal. 
149; Curtis v. Sutter, 15 Cal. 259. 

Conn.—Middletown Sav. Bank v. 


Bacharach, 46 Conn. 513; Alden v. 
Trubee, 44 Conn. 455; Frink v. 
Branch, 16 Conn. 260; Cowles v. 


Woodruff, 8 Conn. 35. 

Fla.—McDaniel v. McElvy, 91 Fla. 
470, 108 S 820, 51 ALR 731; Johnson 
v. Baker, 73 Fla. 6, 74 S 210. 

Ind.—Green v. Glynn, 71 Ind. 336. 

Iowa.—Smith v. Cretors, 181 Iowa 
189, 164 NW 338. 

- Mich.—King v. Carpenter, 37 Mich. 

63. é 

Miss.—Carlisle v. Tindall, 49 Miss. 


rae Huntington v. Allen, 44 Miss. 
N. J.—Sheppard v. Nixon, 43 N. J. 
Hq. 627, 138 A 617; . Southmayd v. 


Klizabeth, 29 N. J. 
J. Eq. 650 mem]. 

N. Y.—Seneca Nation of Indians v. 
Appleby, 196 N. Y. 318, 89 NE 835. 

N. C.—Christman v. Hilliard, 167 N. 
C. 4, 82 SE 949. 

Or.—Hodgkin v. Boswell, 57 Or. 88, 
110 PB 487%; O’Hara. v., Parker, 27 Or. 
156, 30 P 1004; Murphy v. Sears, il 
Ors 127) 4° P47 1 

S. D.—Reichelt v. Perry, 15 S. D. 
601, 91 NW 459. 

Wash.—-McGuinness v. Hargiss, 56 
Wash. 162, 105 P 233, 21 AnnCas 220; 
Watson v. Glover, 21 Wash. 677, 59 P 
516. 

Wis.—Siedschlag v. Griffin, 132 
Wis. 106, 112 NW 18; Broderick v. 
Cary, 98 Wis. 419, 74 NW 95; Hart 
v. Smith, 44 Wis. 213; Pier v. Fond du 
Lac, 38 Wis. 470; Maxon v. Ayers, 
28 Wis. 612; Clark v. Drake, 3 Pinn. 
228, 3 Chandl. 253. 

“The statutory action to determine 
an adverse claim is an improvement 
on the old bill of peace. The statute 
enlarges the class of cases in which 
equitable relief could formerly be 
sought in the quieting of title.” 
Castro v. Barry, 79 Cal. 4438, 446, 21 
P 946. 

“Under the old rule, he: [complain- 
ant] would have been. required to 
show, by his bill, that there was an 
outstanding title, apparently valid, 
though really void, which cast in- 
jurious doubt upon his right. in order 
to present a case fit for equity cog- 
nizance; but the statute has changed 


Eq. 203 [aff 29 N. 
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sues made are purely legal and such as are cogniza- 
ble in a court of law, the substance will control the 


[§ 9] b. Purpose and Effect. The general pur- 
pose ‘and effect of statutes of this class are not to 
restrict the previous jurisdiction of equity,°* but 
to enlarge and extend the equitable remedy to cases 
in which, by the settled rules of equity, no relief 


But a statute extending the juris- 


this, and now, according to the rule 
prescribed by the statute, he is sim- 
ply required to show that it is claimed 
there is a hostile outstanding right. 
He is not even bound to show that the 
person in whom this right inheres as- 
serts it, but it is sufficient if it is al- 
leged that it is reputed he holds it. 
The main design of the statute, as I 
understand it, is, to put it in the pow- 
er of any person w'‘ho is in the peace- 
able possession of land, as owner, to 
compel any other person who asserts 
a hostile right or claim, or who it, is 
reputed holds such right or claim, to 
come forth, upon demand by suit, and 
disclaim, or show his right or claim, 
and submit it to judicial determina- 
tion.”’ Southmayd v.' Elizabeth, 29 N. 
J. Eq. 203, 205 [aff 29 N. J: Eq. 650 
mem]. 

[a] Other statements as to pur- 
pose of statute.—(1) Ballinger & C. 
Comp. St. § 516, providing for suits © 
to determine adverse claims to real 
estate, is intended to provide an easy 
and simple method by which one hav- 
ing a substantial interest in real es-. 
tate, but who cannot maintain an ac- 
tion at law against a claimant of an 
adverse interest, may require such 
claimant to appear in a court of 
equity and set up and have his claim 
adjudicated. Savage v. Savage, 51 Or. 
167, 94 P 182. (2) “The primary pur- 
pose of our statutory proceeding to 
quiet title in equity is to enable the 
owner in peaceable possession of 
lands, and so cut off from a remedy 
at law, to have determined adverse 
claims thereto, when no suit is pend- 
ing to test such claims.” Cooper v. 
Brown, etc., Lumber Co., 214 Ala. 400, 
402, 108 S 20. (3) ‘‘The purpose for 
which actions to determine claims to 
real estate are authorized is to secure 
possession and quiet titles, for it is 
to the interest of the community that 
real estate shall be readily transfer- 
able and that the titles thereto shall 
be reasonably marketable.’ Seneca 
Nation of Indians v. Appleby, 196 N. 
Y. 318, 3238, 89 NE 835. (4) The ob- 
ject is finally to settle and determine, 
as between the parties, all conflicting 
claims to the property in controversy, 
and to decree to each such separate 
interest or estate therein as he may 
be entitled to. Yuba Inv. Co. v. Yuba 
Cons. Gold Fields, 199 Cal. 208, 248 P 
672; Peterson v. Gibbs, 147 Cal. 1, 81 P 
121, 109 AmSR 107; Altman v. Blewett, 
93 Cal. A. 516, 269 P 751; Howard v. 
Howard, 67 Cal. A. 56, 226 P 984; Mil- 
ler v. Oliver, 54 Cal. A. 495, 202 P 168. 
(5) The object is not merely to settle 
particular claims, but to determine 
all conflicting claims, and to remove 
all clouds from complainant’s title, 
the statutory remedy being broader 
and more comprehensive than that af- 
forded by the bill of peace under the 
chancery practice. Smith v. Cretors, 
181 Iowa 189, 164 NW 338. 

[b] Distinction between an action 
to remove a cloud under the old 
chancery practice, preserved by Civ. 
Code § 3412, and an action under Code 
Civ. Proc. § 738 for the determination 
of adverse claims, “is clear. They 
are different not merely in form 
. . ». butin purpose. In the former 
case the proceeding is aimed at a par- 
ticular instrument or piece of evi- 
dence which is dangerous to the plain- 
tiffs rights, and which méay be or- 
dered to be destroyed in whosesoever 
hands it may happen to be. While in 
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diction in actions to quiet title or remove clouds 
where plaintiff is out of possession®® does not en- 
large the jurisdiction where he is in possession.°? 
It has been held that statutes assuming to confer on 
jurisdiction to remove clouds from ‘title, 
which do not give a more extensive remedy than 
exists by virtue of the customary jurisdiction of the 
chancery courts, may regulate the mode of proceed- 
ing and form of decree, but they are not necessary 
to the exercise of the jurisdiction.®® 


equity 


Ousting jurisdiction of equity. 


are some cases to the contrary,®® the rule, as to the 
effect of statutes providing a legal remedy where 
formerly the remedy was in equity by bill to quiet 
title, or remove cloud thereon, undoubtedly is that 
the antecedent jurisdiction of equity is not ousted 
by such statutes,*° at least where the language used 
therein does not limit the remedy to the one therein 
it has been held 
that the existence of an equitable remedy to quiet 
title will not preclude an action under a statute 


provided.*+ On the other hand, 


the latter, the proceeding is for the 
purpose of stopping the mouth of a 
person who has asserted or is assert- 
ing a claim to the plaintiff’s property, 
whether such claim_be founded upon 
evidence or utterly baseless. It is not 
aimed at a particular piece of evi- 
dence; but at the pretensions of an 
individual.’ Castro v. Barry, 79 Cal. 
443, 446, 21 P 946 [quot Vanasek v. 


eee ROLCAls As pod dyed Gat aoe ae 
(IS). 

66. See infra §§ 103-104. 

67. Whitney v. Stevens, 97 Ill. 482. 

68. Lamb v. Farrell, 21 Fed. 5. 

69. Metzgar v.. McCoy, 105 Fed. 
676; Fontaine v. Hudson, 93 Mo. 62, 


5 SW 692, 3 AmSR 515; Gans v. Drum, 
24 Pa. Co. 481; Buchanan v, Noel, 12 
Phila. (Pa.) 431. See Lamb v. Farrell, 
21 Fed. 5 (where the court said that 
if a statute should be passed author- 
izing one in possession of land to 
bring a suit at law against one claim- 
ing it, to settle the title, the jurisdic- 
tion, if it did not cease as unwar- 
ranted, would at least become inop- 
erative and obsolete). 

70. U. S.—Grand Rapids, etc., R. 
ae v. Sparrow, 36 Fed. 210, 1 LRA 

Ala.—Joiner v. Glover, 201 Ala. 279, 
geet 55; Daniel v. Stewart, 55 Ala. 

Fla.—McDaniel v. sere Re 91 Fla. 
be 108 S 820, 51 ALR 7 
Tll.— Gage v. Sontpacie “56 Ill. 262: 

Kan.—Grove v. Jennings, 46 Kan. 

366, 26 P 738. 
Mass.—McArthur v. Hood Rubber 
Gon e2e ter Massa03 ase 10.9 BINT TSG 23 
Hinchley v. Greany, 118 Mass. 595; 
Clouston v. Shearer, 99 Mass. 209. 

Mich.—Geney v. Maynard, 44 Mich. 
578, 7 NW 173; King v. Carpenter, 37 
Mich. 363; Waterman v. Seeley, 28 
Mich. 77; Ormsby vy. Barr, 22 Mich. 80. 

Mo.—Hudson v. Wright, 204 Mo. 
412, 103 SW 8; Harrington v. Utter- 
back, 57 Mo. 519 

Nev.—Low v. Staples, 2 Nev. 209. 

N.. J.—McGrath v. Norcross, 71 N. J. 
Eq. 763, 65 A 998; Nixon v. Walter, 41 
Nes di Has 1035):3 "A 385 [rev on other 
Bagunds 43 No S. Eq. 627.13 A 6L71: 

N. Y.—Fisher v. Hepburn, 48 N.. Y. 
Burnham vy. Onderdonk, 41 N. Y. 
Boylston v. Wheeler, 3 Hun 622, 
5 Thomps. & POs ec VEMare ave 
Simms, 42 Barb. 304; Meyer v. Wil- 
cOXx, 136 NYS 337 [aft 153 App. Div. 
907 mem, 137 NYS 1129 mem]. 

Pa.—Bell’s Pet., 259 Pa. 495, 103 
aed S Hutchinson v. Dennis, 917 Pa: 
290, 66 A 524; Ullom v. Hughes, 204 
Pa. 305,53 A 23. 

WwW: Va.—Cherry River Boom, etce., 
Co. v. Reger, 90 W. Va. 252, 110 SE 
709; Whitehouse v. Jones, 60 W. Va. 
$80, 55 SE 730, 12 LRANS 49; Sansom 


41; 
425; 
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courts of law.*? 


Courts.*? 


[S§ 9-10 


! 


conferring jurisdiction of such actions on certain 


, 


[§ 10] c. Effect of State Statutes in Federal 
The right of action given by the state 
statutes under Coumideranon may be enforced by 
an appropriate form of action in the federal courts, 
if the provisions of the federal constitution as to 
trial by jury,’® and of the statute forbidding suits 
in equity in any court of the United States where 


74 


an adequate remedy at law exists,7® are not in- 


Although there | fringed.‘7 


v. Blankenship, 53 W. Va. 411, 44 SE 
408; Moore v. 


McNutt, 41 W. Va. 695, 
24 SE 682. 


Wis.—Kimball vy. Baker Land, etc., 
Co., 152> Wis. 441, 140 NW 47. 

“We do not understand that the 
statute in regard to quieting titles 
took away any of the previously-ex- 
isting equitable remedies.’ Grove v. 
Jennings, 46 Kan. 366, 368, 26 P 738. 

[a] Statutory remedy is cumula- 
tive.—McDaniel v. McElvy, 91 Fla. 
770, 108 S 820, 51 ALR 731; Gilbert v. 
McCreary, 87 W. Va. 56, 104 SE 273, 
12 AUR 1172. 


71. Normant v. Eureka Co., 98 Ala. 
181, 12 S 454, 39 AmSR 45. 

72. Kahoiwai v. Limaeu, 10 Ha- 
wali 507. 


73. Equitable jurisdiction of fed- 
AWE: courts generally see Hquity §§ 

74. Louisville, etc., R. Co. v. West- 
erm Union fel: Co.) 2347 U. Si2369;. 34 
SCt 810, 58 L. ed. 1356; Lawson v. 
Uses. Min. Cos) 207U. Si 285SCtitia b2 
ied. (65 [aft 134 ited. 769 GIT Ces 
587]; Roberts v. Northern Pac. R. Co., 
LSS Ue Ss UMA S CUTS 6.39 ede 873 
Bardon v, and, ete: ImpriCo., soi 
U.S. 8205 15 SCH 650030 be eds 719) 
Whitehead v. Shattuck, 137 'U. S. 146, 
11 SCt 276, 34 L. ed. 873; “Frost v. 
Wpitley, 12d iS. Dols ms lek oO 
iy, ed. 1010; U. Si. v. Wilson, 118 US 
86, 6 SCt 991, 30 L. ed. 110; Chapman 
v., Brewer, 114 U. S. 158, 5 SCt 799, 
29 L. ed. 883; Reynolds v. Crawfords- 
ville First Nat. Bank, 112 U. S. 405, 
5 SCt 213, 28) Li. ced. 733; Holland v. 
Challen, 110 U.S. 15, 3 SCt 495, 28 L. 
ed.-52; Clark y., Smith, «232 Petr Ci 
S.) 195, 10 L. ed. 123; Chicago Audi- 
torium Assoc. v. Cramer, 8 F. (2d) 
998 [rev on other grounds 20 F. (2a) 
837 (certiorari granted 275 U. S. 
519 mem, 48 SCt 122 mem, 72 L. ed. 
404 mem, and rev on other grounds 
217 Ui. S.92%4, 48 SCt 507%, 7.272) Lied: 
880)]; North Star Lumber Co. v. 
Johnson, 196 Fed. 56 [aff 206 Fed. 
624, 125 CCA 118];° North Carolina 
Min. Co. v. Westfeldt, 151 Fed. 290 
[rev on other grounds 166 Fed. 706, 
92 CCA 378 (certiorari den 214 U. 
S. 516 mem, 29 SCt 697 mem, 53 Li: 
ed. 1064 mem, and app dism 215 U. 
S. 586 mem, 30 SCt 404 mem, 54 L. 
ed. 339 mem)]; Smith Oyster Co. 
v. Darbee, ete., Oyster, etc. Co., 149 
Fed. 555; Hanley v. Beatty, 117 Fed. 
59,.54 CCA 445;-Taylor v. Clark, 89 
Fed. 7; Ormsby v. Ottman, 85 Fed. 
492, 29 CCA 295; Southern R. Co. v. 
North Carolina R. Co., 81 Fed. 595; 
Book v. Justice Min. Co., 58 Fed. 827; 
Prentice v. Duluth Storage, etc., Co., 
58 Fed. 437, 7 CCA 293; Bigelow v. 
Chatterton, 51 Fed. 614, 2 CCA 402: 
Land, ete., Impr. Co. v. Bardon, 45 


And in such case the appropriate HOD 
of action in the federal courts is a bill in equity.** 

But a federal court has no equitable jurisdiction 
of an action under a state statute providing for the 
determination of adverse claims, where the effect 
would be to deprive a party of his right to trial by 
jury,’® or to give a right to relief where an ade- 
quate remedy at law exists,*° as is ordinarily the 
case where the statute authorizes the action to be 
brought by a party out of possession.*? 
a federal court has jurisdiction under such a stat- 


However, 


Fed. 706 [aff 157 U. S. 327, 15 SCt 650, 
39 L. ed. 719]; Grand Rapids, etc., R. 
Co. v. Sparrow, 35 Fed. 210, 1 LRA 
480; Bayerque v. Cohen, 2 F. Cas. No. 
1,134, McAllister 113; Central Pac. 
R. Co. wwe Dyer,.>> BeaCas. Nove 2; 552008 
Sawy. 641; Overman v. Parker, 18 F. 
Cas. No. 10,623, Hempst. 692 [rev on 


Bie grounds 18 How. 137, 15 L. ed. 
75. U. S. Const. Amendm. VII. 
76s) Us, Sa Revers taser 
77. See cases supra note 74. 


Existence of renee at law see in- 
fra text and notes 7-11 

Infringement of ri ight to trial by 
jury see infra text and note 79. 

78. Bigelow ‘v. Chatterton, 51 Fed. 
614, 2 CCA 402 

79. Wehrman v. Conklin, 155 U.S: 
314, 15 SCt 129, 39 L. ed. 167; White- 
head v. Shattuck, 138 U.S. 146, 11 SCt 
276, 34 L. ed. 873; Hipp v. Babin, pB) 
How. (UPS?) 5271, 15" ited) 6335 a@hig 
cago Auditorium Assoc. vy. Cramer, 8 
F. (2d) 998 [rev on other grounds 20 
F. (2d) 887 (certiorari granted 275 
U. S. 519 mem, 48 SCt 122 mem, 72 L. 
ed. 404 mem, and rev on other grounds 
201 WHS: 274, 48 SCt 507, 72 L. ed. 
880)]; Tannille v. Copeland, 288 Fed. 
860; Smith Oyster Co. v. Darbee, ete., 
Oyster, ete., Co., 194 Bed: 555; Mc- 
Guire v. Pensacola City; ‘Co; 105 Fed. 
677, 44 CCA 670; Gordan v. Jackson, 


72 Fed: 86; Union Pace. R. Co. v. Meier, 
28 Fed. 9’ And see infra text and 
notes 84-86. 


Right to trial by jury in action to 
quiet title generally see Juries § 41. 

80. Louisville, etc., R. Co. v. West- 
ern ‘Union Tel. Co., 934 W-Si 369; 34 
SCt 810, 58 L. ed. 1356; Wehrman v. 
Conklin, 155 U. S. 314, 15 SCt 129, 39 
L. ed. 167; Whitehead v. Shattuck, 
138 U.S. 146, 11 SCt 276, 34 L. ed. 873; 
Hipp v. Babin, 19 How. CU BS3) 271, 
15 L. ed. 633; Chicago Auditorium 
Assoc. v. Cramer, 8 F. (2d) 998 [rev 
on other grounds 20 F. (2d) 837 (cer- 
tiorari granted 275 U.S. 519 mem, 48 
SCt 122 mem, 72 L. ed. 404 mem, and 
rev on other erounds 277 U.S. 274, 48 
SCt 507, 72 L. ed. 880)]. 

Adequacy of remedy at law gener- 
ally see infra §§ 15-20 

81. Boston, ete., Cons. Copper, ete., 
Mines COs Montana Ore Purchasing 


Go., .188) We SS: 4632, 28) SC 43.4." 47eiae 
ed. 626; Wehrman v. Conklin, 155 U, 
S. 331i4,) 915. SCL 2039 ee ed ae alone 


Whitehead v. Shattuck, 1388 U. S. 146, 
11 SCt 276, 34 L..ed. 873; Tannille vy. 
Copeland, 288 Fed. 860: Scott v. First 
Nat. Bank, 285 Fed. 832; Giberson v. 
Cook, 124 Fed. 986; Peck v. Ayers, 
etc, Tie Co., 116 Hed. 273,-53 (CCA 55a 
Morrison v. Marker, 93 Fed. 692; Tay- 
lor v. Clark, 89 Fed. 7; Blythe y. 
Hinckley, 84 Fed. 228 [aff 111 Fed. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 10-12] 


ute, if the circumstances are such that no adequate 
remedy at law exists,*? as where both parties are out 
of possession, or the land is vacant and unoccupied, 
and plaintiff holds the legal title.®? 
constitution and statute are held to refer to the right 
to trial by jury as it existed at common law;** and 
if a state statute enlarging equitable jurisdiction 
does not deprive a party of the right to trial by jury 
as it existed at common law, the statute may be fol- 
lowed by the federal courts;*8* otherwise not.8° ° 

[§ 11] 3. Specific Matters Affecting Right of Ac- 
Specific matters af- 
fecting the right of action and defenses, as well as 
the procedure, under these statutes, are very gen- 
erally regulated by the provisions thereof,’ and 
when the procedure is prescribed by the statute, its 
provisions must be substantially followed.8& 
the absence of express statutory provisions, the or- 
dinary rules governing suits in equity to quiet title 


tion, Defenses, and Procedure. 
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similar matters 
The federal 


rem: 


But in | ice can, be made, 


publication, the 


and remove clouds prevail and the same defenses 


827, 49 CCA 647 (certiorari den 184 
U. S. 701 mem, 22 SCt 941 mem, 46 L. 


ed. 766 mem)]; Gombert v. Lyon, 80 
Fed. 305; Gordan v. Jackson, 72 Fed. 
86; Frey v. Willoughby, 63 Fed. 865, 


11 CCA 463; Sanders v. 
Fed, 311, 8 CCA 629; 
Co. V- Goodrich, 57 Fed. 879; Grand 
Rapids, etc., R. Co. v. Sparrow, 36 
Fed. 210, 1 LRA 480; Harland v. 
Bankers, etc.;’ Tel. Co., 33 Fed. 199; 
Newman v. Westcott, 29 Fed. 49; 
Whitehead v. Entwhistle, 27 Fed. 778; 
Central Pac. R. Co. v. Dyer, 5 F. Cas. 
No. 2,552, 1 Sawy. 641; Loring v. 
Downer, 15 F. Cas. No. 8,513, 1 McAIl. 
360; Steinkuhl v. York, 22 F. Cas. No. 
13,356, 2 Flipp. 376. And see Smith 
v. Williams, 132 Okl. 141, 269 P 1067 
(stating rule in federal courts). Con- 
tra Field v. Barber Asphalt Pav. Co., 
117 Fed. 925 [mod on other grounds 
194 U. S. 618, 24 SCt 784, 43 L. ed. 
144213) Sage-vi; Winona, ‘etc., “R.-Co., 
58 Fed. 297, 7 CCA 237 [app dism 163 
U. S. 702 mem, 16 SCt 1205 mem, 41 
L. ed. 311 mem]. 

Adequacy of remedy by ejectment 
generally see infra § 17 

Necessity of possession by plaintiff 
generally see infra § 98. 

Statutes dispensing with necessity 
of ee seetem by plaintiff see infra §§ 
103, 

a He Se Conklin, 155 U.S. 
314, 15 SCt 129, 35 L. ed. 167; Baum 
ve Longwell, 200 Fed. 450; American 


Devereux, 60 
Southern Pac. R. 


Assoc. v. Williams, 166 Fed. Ge 93 
CEA 1. 
83.. Boston, etc., Cons. Copper, etc., 


Min. Co. v. Montana Ore Purchasing 
Go.,. 188 U. S. 632, 23 SCt’ 434, 47 L. 
ed. 626; Dick v. ‘Foraker, 155 U.S. 
404, 15 Sct 124, 39 L. ed. 201; Holland 
v. Challen, AOU S e158 SCt 495, 28 
L. ed. ee Ennis-Brown Co. vy. Central 
Pac. Go., 228 Fed. 46 [aff 235 Fed. 
825, iio CGA 137 (certiorari den 242 
U. S. 637 mem, 37 SCt 21 mem, 61 L. 
ed. 540 mem)]; Golden Cycle Min. Co. 
v. Christmas Gold Min. Co., 204 Fed. 
939, 123 CCA 261; Baum v. Longwell, 
200 Fed. 450; Warren v. Oregon, etc., 
Realty Co., 156 Fed. 203; U. S. Min. 
Cox vz Lawson, 134 Fed. 769, 67 CCA 
587. [aff 207 U. S. 1, 28 SCt 15, aya Oe 
ed. 65]; Guarantee ‘Trust, ete: Conv: 
Delta, ete., Co., 104 Fed. 5, 43 CCA 
396 [certiorari den 180 U. S. 636 mem, 
21 SCt 919 mem, 45 L. ed. 710 mem]; 
Prentice v. Duluth Storage, etec., Co., 
58 Fed. 437, 7 CCA 293; Southern Pac. 
R. Co. v. Stanley, 49 Fed. 263; Grand 
Rapids, ete, R. Co. v. Sparrow, 36 
Fed. 210, 1 LRA 480. 

[a] “There is no adequate remedy 
at law for an owner of property who 
is hampered in the use thereof by un- 
founded claims creating doubts and 
uncertainty as to the validity of his 
title, when there is no actual adverse 


possession. The legal possession is 
incidental to the legal title. There- 
fore the holder of the legal title, hav- 
ing a present right to possession of 
unoccupied real estate, is presumed to 
have legal possession, which is equiv- 
alent to actual possession, for the pur- 
pose of maintaining a suit to protect 
his rights as owner.” Warren v. Ore- 
gon, etc., Realty Co., 156 Fed. 203, 205. 

84. Gordan v. Jackson, 72 Fed. 86; 
Grand Rapids, ete., R. Co. v. Sparrow, 
36 Fed. 210, 1 LRA 480. 

85. Southern Pine Co. v. Hall, 105 
Fed. 84, 44 CCA 363 [certiorari den 


180_U. S. 6389 mem, 21 SCt 921 mem, 
45 L. ed. 711 mem]; Grand Rapids, 
etc., R. Co. v. Sparrow, 36 Fed. 210, 1 
LRA 480. ; 

86. Gordan v. Jackson, 72 Fed. 86. 

87. See statutory provisions. 

88. iby v. WestoVer, 93 Cal. A. 


97, 269 P 468 
89. See supra Sr 7. 
90. Cross references: 
Adverse claim or interest of defendant 
see infra §§ 116-119. 
Conditions precedent to relief see in- 
Praissi 258; 12542 
Defenses see infra §§ 120-131. 
Matters affecting right of action gen- 
erally see infra §§ 14-22. 
eet eca of plaintiff see infra §§ 
Procedure and review see 
132-293. 
Title of plaintiff see infra §§ 71-96. 
91. See Equity § 183; 4 Pomeroy 
Eq. Jur. § 1317. 
92: Hart v../Sansom,.110. U.-S:/151, 
3 SCt 586, 28 L. ed. 101; Pitts v. Clay, 
ai Fed. 635; Clark v. Hammett, 27 
Fed. 339; Dillon v. Heller, 39 Kan. 599, 
18 P 693; Venable v. Dutch, 37 Kan. 
515, 15 P 520, 1 AmSR 260; Lally v. 
New York Cent., ete., R. Co., 123 App. 
Div. 35, 107 NYS 868. 
“Action in personam’’ 


infra. §§ 


defined see 


| Actions § 5. 

abet bad judgment or decree see 
infra § 275. 

93. u. 3 93 
Fed. 692; Bennett v. Fenton, 41 Fed. 


283, 10 LRA 500. 
Ariz.—Snow v. Kennedy, 286 P 930. 
Ind.—Otis v. De Boer, 116 Ind. 531, 
19 NE 317. 


Iowa.—Ruppin v. McLachlan, 122 
Iowa 348, 98 NW 153. 
Minn.—McClymond v. Noble, 84 


Minn. 329, 87 NW 838, 87 AmSR 354; 
Shepherd v. Ware, 46 Minn. 174, 48 
NW. 773, 24 AmSR 212.. 

Mo. —tLong v. Lackawanna Coal, 
ete,; Co., 233 Mo. 713, 136 SW 673. 

N. H.-Bancroft v. Conant, 64 N. H. 
151, 5 A 836. 

Tenn. —Ray v. Haag, 1 Tenn. Ch. A. 
249 


Tex,—Sloan y. Thompson,: 
Civ. A. 419, 23 SW 613. 


may be set up.®® 
the statutory action are treated in connection with 


4 Tex. |, 


iy taal OO ae | 


Henee, specific matters affecting 


relating to the ordinary equitable 


action, and peculiarities or changes introduced by 
the statute are there noted.®° 

[§ 12] C. Action in Personam or in Rem. 
fundamental doctrine of equity, as originally admin- 
istered, that every action in equity is purely an ac- 
tion in personam,®! applies to actions to remove 
clouds from title, unless abrogated by statute. 
it is generally held that actions under statutes pro- 
viding for the determination of adverse claims are 
in ihe nature of proceedings in rem,®* or quasi in 
Some authorities have held that the char- 
acter of the statutory action is determined by the 
nature of the process; that is, where personal serv- 


92 


But 


the action is in personam as well as 


in rem, but where service can be obtained only by 


action is in rem.?° 


Utah.—Ashton-Jenkins Co. v. Bra- 
piel 56 Utah 587, 192 P 375, 12 ALR 

Wash.—Phillips v. Tompson, 73 
Wash. 78, 131 P 461, LRAI1918F 599, 
AnnCasi1914D 672. 

en in rem” defined see Actions 


94. Cal—Title, etc., Restoration 
Co. +v. Kerrigan, 150 Cal. 289, 88 B 
356, 119 AmSR 199, 8 LRANS 682. 

Colo.—Webster v. Heginbotham, 23 
Colo. A. 229, 129 P 569 [aff 58 Colo. 
851 mem, 145 P 1165 mem]; Empire 
Ranch, ete., Co. v. Howell, 22 Colo. A. 
404, 124 P 751; Bmpire Ranch, etc., 
Co. v. Little, 22 Colo. A. 403, 124 P 
751; Empire Ranch, ete., Co. v. Her- 
rick, 22 Colo. A. 394, 124 P 748. ; 

Fla.—McDaniel v. McElvy, 91 Fla. 
770, 799; 108, S'.820, 54 ATOR: 734: 

Ga.—Watters v. Southern Brighton 
Mills, 168 Ga. 15, 147 SE 87. 

N. J.—New Jersey Realty Co. 
iets 90 


v. 
N. J. Eq. 347, 106 A 


orSiite of this nature are not tech- 
nically suits in rem, nor are they 
Strictly speaking in personam, but 
being against the person in respect of 
the res, wherein the decree does not 
extend beyond the property in con- 
‘troversy, these proceedings acquire a 
status that may be characterized, as 
‘suits quasi in rem.” McDaniel v. Mc- 
‘Elvy, supra. : 

“Action quasi in rem’ defined see 
‘Actions § 6. i 

95. Dillon v. Heller, 39 Kan. 599, 
602, 18 P 693. To same effect Vena- 
‘ble’ vy. Dutch, 37. Kans-51'5; 15 P 520, t 
AmSR 260. 

“Now it may be admitted, for the 
purposes of this case, and is admitted, 
that the old equitable action to quiet 
title to, real estate was purely an ac- 
tion in personam; and indeed it will 
be admitted that originally every ac- 
tion in equity was purely an action in 
personam; but such is not the case 
under the statutes of this state, and 
such is not the case with respect to 
the present action. The present ac- 
tion is purely a_ statutory action 
brought by the plaintiff under sec- 
tion 594 of the civ. code, and is one 
of a kind of actions which. can be 
maintained only by a person who is in 
the actual possession of property in 
controversy, either by himself or ten- 
ant. Where personal service of sum- 
mons can be obtained in such an ac- 
tion, the action is one in personam 
as well as in rem; but where service 
of Summons can be had only by pub- 
lication, then the action is one only 
in rem.” Dillon vy. Heller, supra, 

Process generally see infra §$ 13%. 


The 
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[§ 13] 


96. Ariz.—Arizona Mine suey Co. 
v. Bolman, 15 Ariz, 504, 510, 140 P 
490 [eit Cyc]. 

Colo.—Central Sav. Bank, etc., Co. v. 


Carpenters, etc., Amalgamated Soc., 
24 Colo. A. 438, 134 P 1007, 1008 [quot 
Cyc]. . 

Miss. 92 Miss. 
LU) beerllss: RSS Orde 


Mo.—State v. Wood, 155 Mo. 425, 56 
SW 474, 48 LRA 596; Leslie v. St. 
Louis, 47 Mo. 474; Lasar v. Baldridge, 
32 Mo. A. 362. 

N. J.—Whitlock v. Greacen, 48 N. 
Ji Eq. 359, 21 A 944. 


97. Arizona Mine Supply Co. v. 
Bolman, 15 Ariz. 504, 510, 140 P 490 
{cit Cyc]; Whitlock v. Greacen, 48 


N. J. Hq. 359, 21 A 944, 

[a] Mining machinery placed ona 
mining claim by a purchaser, in pos- 
session under an option providing for 
forfeiture of the machinery, etc., as 
liquidated damages on default in pay- 
ment of any installment of the pur- 
chase price, is real property, within 
Civ. Code (1901) par 4104, providing 
for actions to quiet title to real prop- 
erty. Arizona Mine Supply Co. v. Bol- 
man, 15 Ariz. 504, 140 P 490. 

98. Arizona Mine Supply Co. v. 
Bolman, 15 Ariz. 504, 510, 140 P 490 
{cit Cyc]; Barri v. Schwarz Bros. Co., 
93 Conn. 501, 107 A 3; Whitlock v. 
Greacen, 48 N. J. Eq. 359, 21 A 944. 

[a] Land under water.—The own- 
er of riparian rights in land under 
water can bring action to settle title 
thereto against owners of uplands un- 
der Gen. St. (1918) § 51138, providing 
for actions to settle title to land by 
a person claiming title or interest 
therein against an adverse claimant, 
such rights being in the nature of a 
franchise, constituting a species of 
property, separable from uplands and 
alienable. Barri v. Schwarz Bros. Co., 
93 Conn. 501, 107 A 3. 

99; Ala.—Bailey v. Folsom, 207 
Ala. 329, 93 S 479; Mobile Towing, 
aay Co. v. Hartwell, 206 Ala. 7, 89 S 

Colo.—Central Sav. Bank, etc., Co. 
vy. Carpenters, etc., Amalgamated Soc., 
24 Colo. A. 438, 134 P 1007, 1008 [quot 
Cyc]. 

Iowa.—Key City Gaslight Co. v. 
Munsell, 19 Iowa 305. 

Mass.—Bushnell v. Avery, 121 Mass. 
148. 

Mo.—Red Diamond Clothing Co. v. 
Steidemann, 120 Mo. A. 519, 97 SW 
220. 

N. J.—Whitlock v. Greacen, 48 N. J. 
Eq. 359, 21 A 944. 

1. See statutory provisions; and 
Lovell v. Marshall, 162 Minn. 18, 202 
NW 64. See also cases infra this note. 

[a] Federal courts, under Judicial 
Code § 57, have jurisdiction to enter- 
tain an action to remove a cloud on 
personal property. Jellenik v. Huron 
Copper Co., 177 U. S. 1, 20 SCt 559, 44 
L. ed. 647; Chicago Auditorium As- 
soc. v. Willing, 20 F. (2d) 8387 [rev 
on other grounds 8 F. (2d) 998, and 
eertiorari granted 275 U. S. 519 mem, 
48 SCt 122 mem, 72 L. ed. 404 mem, 
and rev on. other grounds 277 U. S. 
274, 48 SCt 507, 72 L. ed. 880] (hold- 
ing, moreover, that the leases in suit 
were chattels real); Flagler v. Spell- 
man, .15 F. (2d) 292; Thompson v. 
Emmett Irr.-Dists 227 Fed. 560, 142 
MCA 192; Burpee v. Guggenheim, 226 
Fed. 214. 


The subject matter of equitable juris- 
diction to quiet title or remove cloud is generally 
held to be confined to land,®® including the surface 
of the ground and everything that is on it,®’ and 
“under it,®* and not to extend to personal property,°® 
unless the statute expressly so declares.t 
some jurisdictions, without any express provision 
therefor, the action has been sustained as applied 
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II. SUBJECT MATTER 


But in 


[b] 
Proc. § 738, prior to its amendment 
in 1921, gave a right of action for the 
determination of adverse claims to 
real property only, and such action 
did not lie to determine adverse 
claims to personalty. Hale v. Ken- 
nedy, 42 Cal. A. 398, 183 P 723; Lamus 
v. Engwicht, 39 Cal. A. 523; 179 P 435; 
Townsend v. Driver, 5 Cal. A. 581, 90 
P1071. (2) By an amendment to the 
code, in effect July 29, 1921, actions 
may now be brought to determine ad- 
verse claims to personal property. 
Baar v. Smith, 201 Cal. 87, 255 ¢Pys2n. 
(3) The term “property” is sufficient- 
ly comprehensive to. include every 
species of estate, real and personal, 
and everything which a person can 
own and transfer to another, and ex- 
tends to every species of right and 
interest capable of being enjoyed as 
such, upon which it is practicable to 
place a money value, and as applied to 
lands comprehends every species of 
title, inchoate or complete, embracing 
those rights which lie in contract, 
whether executed or executory. Yuba 
River Power Co. v. Nevada Irr. Dist., 
279 P 128 (adverse claim to water 
rights). (4) Under Code Civ. Proc. 
§ 1050, an action may be brought by 
one person against another, for the 
purpose of determining an adverse 
claim which the latter makes against 
the former, for money or property up- 
on an alleged obligation. Whittaker 
v. Tuolumne County, 96 Cal. 100, 30 
P 1016; King v. Hall) 5 Cal, 82%. Lia- 
mus v. Engwicht, 39 Cal. A. 528, 179 P 
435; Gagossian v, Arakelian, 9 Cal. 
AVN Did 99s Py L113 (5) Aa suit toscan= 
cel a purported assignment of a note 
and mortgage and for the recovery of 
money collected by the assignees 
thereunder may be regarded as a suit, 
under Code Civ. Proc. § 1050, to de- 
termine an adverse claim for money 
or property upon an alleged obliga- 
tion, and is not objectionable as being 
an attempt to quiet title to personal 
property. Stoner v. Security Trust 
Co., 47 Cal. A. 216, 190 P 500. 

2.°D. C.—Columbia Nat. Sand 
Dredging Co. v. Miller, 20 App: 245. 

Oh.—VoOss v. Murray, 50 Oh. St. 19, 
82 NE 1112: ¢ 

R. I.—O’Donnell v. Brown, 35 R. I. 
522, 87 A 311. 

S. C.—Earle v. Maxwell, 86 S. C. 1, 
7, 67 SE 962, 138 AmSR 1012. 

S. D.—Rosenbaum v. Foss, 4 S. D. 
184, 56 NW 114. 

Tenn. —Parrish vy. 
Humphr. 431. 

Wis.—Franke v. H. P. Nelson Co., 
157 Wis. 241, 147 NW 13; Magnuson v. 
Clithero, 101 Wis. 551, 77 NW 882. 

“Any distinction between real es- 
tate and personal property in this re- 
spect must be purely artificial and 
tend to hinder the practical adminis- 
tration of justice.” WBarle v. Maxwell, 
supra. 

[a] In New York (1) it was said in 
an early case that, while there was no 
precedent in that state to maintain an 
action to remove a cloud upon title to 
property other than real estate, there 
might be some property or rights, not 
real estate, from which a cloud might 
be cast which a court of equity would 
remove. Smith v. New. York, 68 N. Y. 
552 [aff 6 Daly 401]. Compare Ward 
v. Dewey, 16 N. Y. 519 (where it was 
questioned whether equity would in- 


Saunders, 3 


In California (1) Code Civ- 


to personalty,? and, even in jurisdictions in which 
the general rule* had been upheld, it has been held 
that equity will give relief in respect of personalty 
where, owing to ‘exceptional circumstances, there is 
no adequate “remedy at law.* 
Easements and licenses. 
erty” has been held to include incorporeal heredita- 
ments,® such as water rights® and easements in land.” 


The term “real prop- 


terfere to set aside an instrument 
which merely created a personal claim 
against plaintiff and did not\affect his 
real estate). (2) The equitable rem- 
vedy has been extended to a lease. 
DeKalb Holding Co. v. Madison The- 
atre Co., 165 App. Div. 202, 165 NYS 
85; New York v. Union Ferry Co., 55 
HowPr 138. (3) So, spurious cer- 
tificates of corporate stock have been 
set aside as a cloud on the title of 
genuine stockholders. New York, etc. 

. Co. v.-Schuyler, 17 N. Y.%692) \ 

{b] In Oregon equity has jurisdic- 
tion over a suit to quiet title to per- 
sonal property, where defendant an- 
swered to the merits and prayed for 
equitable relief. Endicott v. Diger- 
ness, 103 O7r.5555,4205 BP 975.5" | 

{[c] Patent rights.—The jurisdic- 
tion of equity is ample to remove a 
cloud upon title to patent rights. Co- 
lumbia Nat. Sand Dredging Co. v. Mil- 
ler, 20 App. (D. C.) 245; O’Donnell v. 
Brown, 36 R. I. 522, 87 A 311. 


te See supra text and notes 96- 
“4. Central Sav. Bank, etc., Co. v. 
Carpenters, etc., Amalgamated Soc., 


24 Colo. A. 438, 134 P 1007; Eagan v. 
Mahoney, 24 Colo. A. 285, 174 P 119; 
Heilman v. Heilman, 28 S. D. 303, 133 
NW 256, AnnCas1914B 343. 

5. Davidson v. Nicholson, 59 Ind. 
411; Sanxay v. Hunger, 42 Ind. 44. 

6 Shurtleff v. Kehrer, 163 Cal. 24, 
124 P 724; Fudickar v. East Riverside 
Irr. Dist., 109 Cal. 29, 4 P1024; Stand- 
art v. Round Valley Water Co., 77 Cal. 
399, 19 P 689; Parker v. Swett, 40 Cal. 
A. 68, 180 P 351; New Brantner Ex- 
tension Ditch Co. v. Kramer, 57 Colo. 
218, 141 P 498, AnnCas1916B 1225. 

[a] Right of stockholder in water 
company to receive a specified quanti- 
ty of water is included in the term 
“real property.” Stone v. Imperial 
Water Co., 173 Cal. 39, 159 P 164. 

7. Cal.—Parker v. Swett, 40 Cal. 
A. 68; 180 P 351: 

Ind.—Hipes v. Doherty, 176 Ind. 379, 
96 NE 152; Roush v. Roush, 154 Ind. 
562, 55 NE 1017; Corns. v. Clouser, 
137 Ind. 201, 36 NE 848; McAllister 
v. Henderson, 134 Ind. 453, 34 NE 221; 
Davidson v. Nicholson, 59 Ind. 411; 
Sanxay v. Hunger, 42 Ind. 44. 

Mont.—Mannix vy. Powell County, 
60 Mont. 510, 199 P 914. 

Wash.—Humphrey v. Krutz, 77 
Washe 52) disviee ASO 6. 

W. Va.—Weston vy. Ralston, 48 W. 
Va. 170, 36 SE 446. 

[a] Right of way for pipe line (1) 
is included, although the line has not 
been constructed. Parker v. Swett, 
40 Cal. A. 68, 180 P 351. (2) Although 
the right of way for the pipe line 
does not definitely describe the route 
of the line, it must be held that a 
reasonable route was intended and 
title may be quieted to such route, 
and it is customary for the court to 
designate for the parties what would 
be a reasonable route under the cir- 
cumstances in evidence. Parker v. 
Swett, supra. 

{b] Right to cut timber.—One 
having a right to cut growing timber 
and easements in connection there- 
-with can quiet his title. Gazos Creek 
Mill, etc., Co. v. Coburn, 8 Cal. A. 150, 
96P 359. 

[c] Abutting owners may sue to 
quiet title to an easement in an alley, 
and to the fee which they hold subject 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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On the other hand it has been held that an incorporeal 
hereditament is not a proper subject of equitable 
jurisdiction to quiet title;* and that a license to 
take oysters from a bay is not “real estate” within 
the meaning of a statute authorizing the owner of 
real estate to file a bill to remove a cloud from his 
title.® 


Public lands. The ownership of public lands can- 
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not be determined and the title quieted until such 
title has passed to an individual.t°? On the other 
hand it has been held that publie lands held or 
claimed adversely by an individual may be the sub- 
ject of a statutory action to determine adverse 
claims, subject only to the paramount title of the 
United States, 


III. MATTERS AFFECTING RIGHT TO REMEDY GENERALLY 


[§/14] A. In General. The jurisdiction in actions 
to quiet title or remove cloud does not rest on arbi- 
trary rules; much depends on the facts of the par- 
ticular case, and in the exercise of the jurisdiction 
the court is clothed with a large discretion,1? where 
there is any doubt whether there is such a, cloud that 
injury may reasonably be apprehended. therefrom,!? 
and will exercise its jurisdiction with great caution.+4 
A court of equity cannot, on pretense of settling or 
quieting title, review the decision of an inferior court 
upon a matter within its jurisdiction,?® nor will equi- 
ty take jurisdiction of a bill merely seeking’ advice 
as to the character and extent of plaintiff’s title.1¢ 
Where the judgment in an action to remove a cloud 
cannot conclude or bind a party claiming under the 
adverse title, the action must fail.17 And a pur- 
chaser at a foreclosure sale,1® or at a sale by a guard- 
ian or administrator,!® cannot maintain an action 
to quiet title against infant defendants therein whose 
right to appeal from the judgment has not expired. 

Existence of other equitable remedy. The exist- 


thereto. Humphrey vy. Krutz, 177 


ence of another adequate equitable remedy has been 
held to preclude the bringing of an action to quiet 
title under the statute.*° 

Mistake in deed. Where, by mistake, a deed con- 
veyed only a part of the land intended to be con- 
veyed, but the grantor received the full value of 
the entire tract, those claiming under the deed were 
entitled to have their title quieted as to the part 
not mentioned in the deed.?+ So it has been held 
that, where a quitclaim deed by mistake failed to 
convey the property intended, the grantee, after re- 
questing the execution of snonliee quitclaim deed, 
may sue under the statute to quiet title to the land 
intended to be conveyed,?? although an action to 
reform the deed might more properly be brought.?* 

[§ 15] B. Adequacy of Legal Remedies—1: In 
General. The well established principle of equity 
jurisprudence, that a court of equity will not enter- 
tain jurisdiction where there is an adequate remedy 
at law,?4 applies to actions to quiet title or remove 
a cloud.?® Thus, while the jurisdiction to quiet title 


Wash. 152, 137 P 806. 

{d] In Massachusetts, under St. 
(1889) ce 442 § 1, providing that, where 
the title to land appears of record to 
be affected by a “restriction,” a peti- 
tion may be filed to determine the 
validity, or nature and extent of such 
“encumbrance,” an action will lie in 
respect of an easement, whether cre- 
ated by covenant or by grant. Crock- 
er v. Cotting, 173 Mass. 68, 53 NE 158. 

8. Whitlock v. Greacen, 48 N. J. 
Eq. 359, 21 A 944. 

9. Catchot v. Zeigler, 92 Miss. 191, 
45 S 707 

10. Fisher v. Jackson, 
107, 206 P 929. 

11. Crandall v. Goss, 30 Ida. 661, 
1672P 1025. 

12. U. S.—Chicago Auditorium As- 
soc. v. Willing, 20 F. (2d) 837 [certio- 
rari granted 275 U. S. 519 mem, 48 
SCt 122 mem, 72 L. ed. 404 mem, and 
rev on other grounds 277 U. S. 274, 48 
SCt 507, 72 L. ed. 880]; Burt v. Col- 
lins, 39 Fed. 538. 

Ala.—Lehman, etc., Co. v. Shook, 69 
Ala. 486. 

Ark.—Burke v. St. Louis, ete., R. 
Co., 51 SW 458. 

Colo.—Logan vy. Clough, 2 Colo. 323. 

Conn.—Ackerman v. Union, etc., 
Mrust =Cos,. 912 Conn, 4500;.51:00: Al=222 
Munson v. Munson, 28 Conn. 582, 73 
AmD 693. 

Tll.—_Wing v. Sherrer, 77 Ill. 200; 
Kennedy v. Northrup, 15 Ill. 148; 
Witherstine v. Snyder, 225 Ill. A. 189. 


120 Wash. 


Minn.—Lovell v. Marshall, 162 
Minn. 18, 202 NW 64; Dahl v. Pross, 
6 Minn. 89. 

Miss.—Glazier v. Bailey, 47 Miss. 


395; Huntington v. Allen, 44 Miss. 654, 

N. H.—Tucker v. Kenniston, 47-N. 
H. 267, 93 AmD 425.’ 

N. Y.—Fonda v. Sage, 48 N. Y. 173; 
Bissell v. Kellogg, 60 Barb. 617 [aff 
65. Nv Y. 482]; Hamilton: v... Cum- 
mings, 1 Johns. Ch. 517. 

Vt.—Quinn v. Valiquette, 80 Vt. 434, 
68 A 515, 14 LRANS 962; Rooney v. 
Soule, 45 Vt. 303; Wing v. Hall, 44 


Vt. 118. 
Wash.—Humphrey v. Krutz, 177 


Wash. 152, 157, 137 P 806 [quot Cyc]. 
[a] Term “cloud” being indefinite, 
no rule can be formulated covering 
all cases in which the court may prop- 
erly give relief by removal of an ap- 
parent cloud upon title. Lovell v. 
Marshall, 162 Minn. 18, 202 NW 64. 

[b] Existence of common instru- 
ment creating plaintiff's title and de- 
fendant’s cloud does not call for re- 
fusal of a court of equity to act, but 
the question- should be determined by 
an examination of the document to 
determine whether the so-called cloud 
is one which a court of equity should 
remove, and also whether it impairs 
plaintiff’s title or rights, or casts such 
doubt upon them as to require a de- 
nial of relief. Chicago Auditorium 
Assoc. v. Willing, 20 F. (2d) 837 [cer- 
tiorari granted 275 U. S. 519 mem, 
48 SCt 122 mem, 72 L. ed. 404 mem, 
and rev on other grounds 277 U. S. 
274, 48 SCt 507, 72 L. ed. 880]. 

13. Payne v. Buena Vista Extract 
Co., 124 Va. 296, 98 SE 34. 

14. Smith’ v. McConnell, 17 Ill. 135, 
638 AmD 340; Alton M. & F., Ins. Co. 
v. Buckmaster, 13 Ill. 201; Louisville 
v. Gray, 1 Litt. (Ky.) 146; Glazier v. 
Bailey, 47 Miss. 395; Shelton v. Hor- 
rell, 232 Mo. 358, 134 SW 988, 137 SW 


264. 

15. Hyatt v. Bates, 35 Barb. 308 
[aff 40 N. Y. 164]. 

16. Harvey v. Harvey, 73 N. H. 106, 
59 A 621. 


17. Sanders v. Saxton, 182 N. Y. 
477, 75 NE 529, 108 AmMSR 826, 1 LRA 


NS 727. 

18. Sawyer v. Ware, 36 Okl. 139, 
128 P 273. 

19. Cochran v. Barkus, 112 Okl. 


180, 240 P 321; Baldridge v. Smith, 
76 Okl. 36, 184 P 153. 

20. Claron v. Thommessen, 94 N. J. 
Eq. 530, 122 A 435. But see infra text 
and note 23. 

[a] Tllustration.—A bill reciting 
an agreement between the parties for 
the sale of real estate and charging 
that defendant has failed to comply 
with his contract of purchase, and 
that he has, by recording the agree- 
ment, cast a cloud over complainant’s 


title, and praying for its removal, does 
not state a case within 3 Gen. St. p 
3486, providing that, where a person 
is in peaceable possession of lands, 
claiming to own the same, and his ti- 
tle thereto is denied, it shall be lawful 
for him to bring a suit to settle the 
title, etc., for complainant has an ade- 
quate remedy either by a suit for spe- 
cific performance or for rescission. 
Claron v. Thommessen, 94 N. J. Eq. 
530, 122 A 4385; McClave v. McGregor, 
72 N. J. Eq. 218, 64 A 1066. 

Adequacy of remedy at law See in- 
fra §§ 15-20 


21. Taul v. Brickey, 187 Ky. 375, 
219 SW 430. 
22. Kessler v. Terrell, 192 Iowa 


442, 185 NW 15. 

23. Kessler v. Terrell, supra. 

24. See Equity § 14. 

25.- U. S——Lyon. v. Alley; 130) U.S: 
177, 9 SCt 480, 32 L. ed. 899; Chapman 
v. Brewer, 114 U. S. 158, 5 SCt 799, 29 
L. ed. 83; Union Pac. R. Co. v. ‘Chey- 
enne, 113 U. S. 5i6, 5 SCt 601, 28 L. ed. 
1098; Phelps v. Harris, 101 U. S. 370, 
25 L. ed. 855; -State Railroad Tax 
Gases, 92) U.S. 575s 238s edarager 
Hannewinkle v. Georgetown, 15 Wall. 
547, 21 L. ed. 231; Dows v. Chicago, 
11 Wall. 108, 20 L. ed. 65; Ewing v. 
St. Louis, 5 Wall. 413, 18 L. ed. 657; 
Steinman Dev. Co. v. W. M. Ritter 
Lumber Co., 290 Fed. 832 [aff 29 Fed. 
841]; Fryer v. Weakley, 261 Fed. 509; 
Wnnis-Brown Co. v. Central Pac. R. 
Co., 235 Fed. 825, 149 CCA 137. [cer- 
tiorari den 242 U. S. 637 mem, 37 SCt 
21 mem, 61 L. ed. 540 mem]; Ennis- 
Brown Co. v. Central Pac. R. Co., 228 
Fed. 46 [aff 235 Fed. 825, 149 CCA 137 
(certiorari den 242 U. S. 637 mem, 37 
SCt 21 mem, 61 L. ed. 540 mem)]; 
Buchanan Co. v. Adkins, 175 Fed. 692, 
99 CCA 246; Metzgar v. McCoy, 105 
Fed. 676; Adoue v. Strahan, 97 Fed. 
691; Morrison v. Marker, 93 Fed. 692; 
Blythe v. Hinckley, 84. Fed. 246 [app 
dism 173 Fed. 501, 19 SCt 497, 46 L. ed. 
783]; Gombert v. Lyon, 80 Fed. 305; 
Witters v. Sowles, 42 Fed. 701; Teall 
v. Slaven, 40 Fed. 774 [aff 158 U. S. 
172, 15 SCt 768, 39 L. ed. 938]; New- 
man v. Westcott, 29 Fed. 49; Allen v. 
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or remove a cloud should! be exercised whether plain- 
tiff is in or out of possession, where he holds the 
equitable title,?° a plaintiff out of possession holding 
the legal title will be left to his remedy by ejectment 


Halliday, 28 Fed. 261 [app dism 140 
Ue S5667, tl SCt 1015, s>Uuseas 6011- 
Whitehead v. Entwhistle, 27 Fed. 778; 
Patrick v.. Isenhart, 20° Fed. 339; 
Greenwalt v. Duncan, 16 Fed. 35, 5 
McCrary 132; Coulson v.° Portland, 6 
EF. Cas. No. 3,275, Deady 481; Gray v. 
Call, 10 F..Cas. No: 5,712, °2 Hask. 242; 
Morton v. Root,.17,.F. Cas. No. 9,866; 
2 Dill. 312; Speigle v. Meredith, 22 F. 
Cas. No. 13,227, 4 Biss. 120. 
Ala.—Cooper v. Brown, etc., Lum- 
ber Co., 214 Ala. 400, 108 S 20; Pat- 
terson v. Simpson, 147 Ala. 550, 41 S 
842; Belcher v. Scruggs, 125 Ala. 336, 
27 S 839; Morgan v. Lehman, 92 Ala. 
440, 9 S 314; Teague v. Martin, 87 Ala. 
500, 6 S 362, 13 AmSR 63; Armstrong 


v. Connor, 86 Ala. 350, 5 S 451; Curry 
v. Peebles, 83 Ala. 225, 3 S 622; Tyler 
v. Jewett, 82 Ala. 93, 2 S 905; Ship- 


man v. Furniss, 69 Ala. 555, 44 AmR 
528; Pettus v. Glover, 68 Ala. 417; 
Grigg v. Swindal, 67 Ala. 187; Smith 
v. Cockrell, 66 Ala. 64; Montgomery v. 
Sayre, 65 Ala. 564; Baines v. Barnes, 
64 Ala. 375; Tyson v. Brown, 64 Ala. 
244; Mitchell v. Spence, 62 Ala. 450; 
Arnett v. Bailey, 60 Ala. 435; Jones 
v. De Graffenreid, 60 Ala. 145; Plant 
v. Barclay, 56 Ala. 561; McLean v. 
Presley, 56 Ala. 211; Daniel v. Stew- 


art, 55 Ala. 278; Camp v. Elston, 48 
Ala. 81; Martin v. Hewitt, 44 Ala. 
418; Burden v. Stein, 27 Ala. 104, 62 


AmD 758; 
585. 

Alaska.—Elbing v. Hastings, 3 
Alaska 125. 

Ark.—Jackson v. Frazier, 175 Ark. 
421, 299 SW 738; Gibbs v. Bates, 150 
Ark. 344, 284 SW 175; Rowe v. Alli- 
son, 87 Ark. 206, 112 SW 395; Good- 
rum.v. Ayers, 56 Ark. 93, 19 SW 97; 
Bryan v. Winburn, 43 Ark. 28; Law- 
rence y. Zimpleman, 387 Ark. 643; 
Crane v. Randolph, 30 Ark. 579; Sale 
v. MeLean, 29 Ark. 612; Doswell v. 
Adler, 28 Ark. 82; Chaplin v. Holmes, 
414; _Miller v. Neiman, 27 

Apperson v. Ford, 23 Ark. 


Gunn v. Harrison, 7 Ala. 


Cal.—Ritchie v. Dorland, 6 Cal. 33. 

Colo.—Morris v. St. Louis Nat. 
Bank, 17 Colo. 231, 29 P 802; Central 
Sav. Bank., etc., Co. v. Carpenters etce., 
Amalgamated Soc., 24 Colo. A. 438, 134 
P 1007. 

Conn.—Miles v. Strong, 62 Conn. 95, 
25 A 459; Munson v. Munson, 28 Conn. 
582, 73 AmD 693; Wolcott v. Robbins, 
26 Conn. 236. 

Del.—Scarlett v. Cleaver, (Ch.) 145 
A121. 

D. C.—Peck v. Haley, 21 App. 224; 
Mayse v. Gaddis, 2 App. 20 

Fla.—Hughes v. Hannah, 39 Fla. 
365, 22 S 613; Haworth v. Norris, 28 
Fla. 763, 10 S 18; Conant v. Buesing, 
23 Fla. 559, 2 S 882. 

Ga.—Mentone Hotel, etc. Co. v. 
Taylor, 161 Ga. 237, 130 SE 527; Jones 
v. Georgia R. Co., 62 Ga. 718. 

Ill.— Schools Trustees v. Wilson, 
334 Ill. 347, 166 NE 55; Harvard First 
Cong. Church v. Page, 257 Ill. 472, 100 
NE 975; Paine v. Doughty, 251 Ill. 
396, 96 NE 212; Lundy v. Lundy, 131 
LOGI 5 Tee NE 337; Comstock v. 
Henneberry, 66 Ill. 212; O’Conner v. 
Wilson, 57 Ill. 226; Burton v. Gleason, 
56 Ill. 25; Hamilton v. Quimby, 46 
18 Smith v. McConnell, 17 Ill. 
135, 68 AmD 340; Alton Mar., etc., 
Ins. Co. v. Buckmaster, 13 Il]. 201; 
Woodward v. Seely, 11 Ill. 157, 50 
AmD 445; Johnson v. McChesney, 33 
Ill. A. 526; Holden v. Holden, 24 Ill. 
A. 106. 

Iowa.—Cody. v. Wiltse, 130 Iowa 
139, 106 NW 510; Powers v. Bowman, 
53 Iowa 359, 5 NW 566; Roberts v. 
Taliaferro, 7 Iowa 110; Harrington 
v. Cubbage, 3 Greene 307. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Kan.—Foresman vy. Foresman, 103 
Kan 698; Ligon) 98) i Gae wade 


J 80 Ky. 460; 
Wood v. Asher Lumber Co., 39 SW 
702) TI Kyl 235. 

Md.—Rosenthal v. Donnelly, 126 


Md. 147, 94 A 1030; Textor v. Shipley, 
77 Md. 473, 26 A 1019, 28 A 1060; Mc- 
Coy v. Johnson, 70 Md. 490, 17 A 387; 
Cowman vy. Colquhoun, 60 Md. 127; 
Hecht v. Colquhoun, 57: Md. 563; 
Drury v. Roberts, 2 Md. Ch. 157. 

Mass.—McArthur v. Hood Rubber 
Co., 221 Mass. 372, 109 NE 162; Pres- 
ton v. Newton, 213 Mass. 483, 100 NB 
641; Russell v. Barstow, 144 Mass. 
130, 10 NE 746; White v. Thayer, 121 
Mass. 226; Norton, v. Boston, 119 
Mass. 194; Boardman v. Jackson, 119 
Mass. 161; Swamseott Mach. Co: v. 
Perry, 119 Mass. 123; Hinchley wv. 
Greany, 118 Mass. 595; Hunnewell v. 
Charlestown, 106 Mass. 350; Bassett 
v. Brown, 100 Mass. 355; Clouston v. 
Shearer, 99 Mass. 209; Com. v. Smith, 
10 Allen 448, 87 AmD 672; Martin v. 
Graves, 5 Allen 601; Pratt v. Pond, 5 
Allen 59. 

Mich.—Craig v. Black, 249 Mich. 
489, 229 NW 411; Weissert v. Fuller, 
188 Mich. 327, 154 NW 104; Crosby v. 
Hutchinson, 126 Mich. 56, 85 NW 255; 
Rhode v. Hassler, 113 Mich. 56, 71 NW 
461; Campbell v. Adsit, 111 Mich. 575. 
70 NW 141; Bigelow vy. Sanford, 98 
Mich. 657, 57 NW 1037; Deer Lake 
Cove. Michigan Land, ete., Co., 83 
Mich. 11, 46 NW 1024; Watson v. Lion 
Brewing Con 6s Mich. 595, 28 NW 
726; La Coss v. Wadsworth, 56 Mich. 
421, 23 NW 75; Manistique Lumber- 
ing Co. v. Lovejoy, 55 Mich. 189, 20 
NW 899; Flint, etc., R. Co. v. Gordon, 
41 Mich. 420, 2 NW 648; Stetson v. 
Cook, 39 Mich. 750; Albany, ete., Min. 
Co. v. Auditor-Gen., 37 Mich. 391; 
Barron v. Robbins, 22 Mich. 35; Sco- 
field v. Lansing, 17 Mich. 437; Moran 
v. Palmer, 13 Mich. 367; Blackwood 
v. Van Vleet, 11 Mich. 252; Devaux v. 
Detroit, Harr. 98. 

Miss.—-Phelps v. Harris, 
789; Memphis, etc., R. Co. v. Neigh- 
bors, 51 Miss. 412; Huntington v. Al- 
len, 44 Miss. 654; Shotwell v. Lawson, 
30 Miss. 27, 64 AmD 145. 

Mo.—Turner v. Hunter, 225 Mo. 71, 
123 SW 1097; Sneathen v. Sneathen, 
104 Mo. 201, 16 SW 497, 24 AmSR 326; 
Fontaine v. Hudson, 93 Mo. 62, 5 SW 
692, 3 AmSR 515; Odle v. Odle, 73 Mo. 


51 Miss. 


289; Leslie v. St. Louis, 47 Mo. 474; 
Scharff v. Kirkwood Lumber Co., (A.) 
184 SW 494. 

Nebr.—Boeck v. Merriam, 10 Nebr. 


199, 4 NW 962. 

N. H.—Brooks v. Howland, 58 N. H. 
98. 

N. J.—Hayday v. Hayday, (Ch.) 39 


A 373; Steelman vy. Blackman, 72 N. 
J. Eq. 330, 65 A 715; McClave v. Mc- 
Gregor, 72 N. J. Eq. 218, 64 A 1066; 


Essex County Nat. Bank v. Harrison, 
5t IN. J. Hg. 91,°40 A’ 209; Albromy. 
Dayton, 50 N. J. Eq. 574, 25 A 937; 
Beale v. Blake, 45 N. J. Eq. 668, 18 A 
300; Sheppard v. Nixon, 43 N. J. Eq. 
627, 13 A 617; Baldwin v. Elizabeth, 
42.No J. Ha. 11516 Av 2753. Newark ve 
Schuh, 34 N. J. Eq. 262; Bellows v. 
Wilson, 32 N. J. Eq. 481; Smith <v. 
Newark, 32 N. J. Eq. 1 [aff 33 N. J. 
Eq. 545]; Haythorn v. Margerem, 7 
N. J. Bq. 324, 

N. M.—Pankey v. Ortiz, 26 N. M. 
575, 195 P 906, 908, 30 LRA 92 [quot 


Cy er. 

N. ¥.—Moores v. Townsend, 102 
N. Y. 387, 7 NE 401; Venice v. Wood- 
ruff, 62 N. Y. 462, 20 AmR 495; Aller- 
ton v. Belden, 49 N. Y. 373; Western 
R. Co. v. Nolan, 48 N. Y. 513; Ocean 
Nat. Bank v. Olcott, 46 N. Y. 12; Phil- 
lips v. Gorham, 17 N. Y. 270; Ward v. 


under ordinary cireumstances.?? 
in possession, and thus unable to obtain adequate 
relief by ejectment or other legal remedy, he may 
resort to equity for relief.** 


. (§ 15 


But when he is 


To deprive equity of 


Dewey, 16 N. Y. 519; Chautauque 
County Bank v. White, 6 N. Y. 236, 57 
AmD 442% |) Coxtve( Chitty Zane LS; 
Nichols v. Voorhis, 18 Hun 33; Bockes 
Vv. Lansing; 3 ‘Hun t38y Laft. 74 Ne ys 
437 js Wall "ve Risher, oeeBbarpestas 
Fleetwood v. New York, 4N. Y. Super. 
475; Handley v. New York, 7 AbbPr 
NS 11, 16 HowPr 228; Mace v. New- 
burgh, 15 HowPr 161. 

N. C.—Byerly v. Humphrey, 95 N. 
C. 151; Pearson v. Boyden, 86 N. C. 
585; Busbee v. Lewis, 85 N. C. 332; 
Bushee v. Macy, 85 N. C. 329. 

Oh.—Haff v. Fuller, 45 Oh. St. 495, 
15 NE 479; Mawhorter v. Armstrong, 
16; Ob. 188: Lockwood v. Whittlesey, 
IS Oh Nae aINi somes 

Or.—Nehalem Timber, etc., Co. v. 
Columbia County, 97 Or. 100, 189 PB 
212, 1191) P 3h8) (OO Haravv. Parker 2c 
Ors 5.6573 9S P00 4 


A 215; Leininger vy. Summit Branch 
R:/Co,, 180) Pas2s7 36" ART oer = Dublis 
App., 113 Pa. 510, 6 A 540; Mecks 
App., 97 Pa. 313; Barelays App., 93 
Par 50) -StewartsiPAppaa 7s easier 
JIsckman v. Eckman, 55 Pa. 269; Ea- 
wards v. Brightly, 9 Pa. Cas. 332, 12 
A 91; Holtz v. Borgmann, 6 Pa. Dist. 
217; Leibenguth v. Gruver, 20 Pa. 
Dist. 687; Slegel v. Herbine, 10 Pa. 
Co.. 347; Kelly’s App., 38 Legint 350; 
Buck Mountain Coal Co. v. Conrad, 6 
Phila: Pt 

R. I.—Lawton v. Lawton, 48 R. I. 
134, 1386 A 241; Weaver v. Arnold, 15 
R. I. 53, 23 A 41; Taylor v. Staples, 8 
Ry eel HOSS AIM ERED 5.6: 

S. D.—Heilman v. Heilman, 28 S. D. 
303, 133 NW 256, AnnCas1914B 343. 

Utah. ——Bullion, ete) Mins. Coneys 
Wureka Hill Min.:Co., 5 Utah 3, 12 
660 [app dism 131 U.S. 431, 9 SCt 796, 
33 L. ed. 224]. 

Vt.—Quinn v. Valiquette, 80 Vt. 434, 
68 A 515, 14 LRANS 962; Langdon v. 


Templeton, 61 Vt. 119; 17 A’ 339% 
Rooney v. Soule, 45 Vt. 303; Wing v.. 
Hall, 44 Vt. 118. 


Va.—Lange v. Jones, 5 Leigh (32 
Varner: 

W. Va.—Chambers v. Perrine, 81 W. 
Va. 321, 94 SH 381; Big Huff Coal Co., 
v. Thomas, 76 W. Va. 161, 85 SE 171; 
Davis v. Settle, 48 W. Va. 17, 26 SHE 
557; Clayton v. Barr, 34 W. Va. 290, 
12 SE 704. 

Wis.—Mash v. Bloom, 130 Wis. 366, 
110 NW 203, 268; Kruczinski v. Neu- 
endorf, 99 Wis. 264, 74 NW 974; Grig- 
non v. "Black, 716 Wis. 674, 45 NW 122, 
938; Gray v. Tyler, 40 Wis. 579; Page 
Vv. Kennan, 38 Wis. 320. 

[a] Basis of equity jurisdiction,— 
A bill to quiet title is entertained by 
a court of equity only because the 
party is not in a position to force the 
holder of the adverse title, or one 
claiming to defend under him, into a 
court of law to contest its validity. 
Alton M. & F. Ins. Co. v. Buckmaster, 
13. D011. 201, 


26. See infra § 102. 
27. See infra § 98. 
28. U.S.—North Carolina Min. COKay 


v. Westfeldt, 151 Fed. 290 [rev on 
other grounds 166 Fed. 706, 92 CCA 
378 (certiorari den 214 U. S. 516,29 
SCt 697, 53 L. ed. 1064, and app dism 
215 U.S. 586, 30 SCt 404, 54 L. ed. 
339) and motion to mod den 177 Fed. 
132; 100/CCA 552i). 

Ala.—Sayers v. Tallassee 
Mis. €o., 167 Ala. 553, 52'S 892. 

Md.—Rosenthal v. Donnelly, 
Md. 147, 94 A 1030. 

Mich. "_Miscotten v. Hellenthal, 162 
Mich. 402, 127 NW 324. 

Pa.—Dull’s App. Lis) Palssll0m GEA 
540; Slegel v. Herbine, 20 Pa. Co. 347. 

See also infra § 17. 
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§§ 15-16] , 


jurisdiction to quiet title or remove a cloud, it is not 
enough that there is a remedy at law; it must be 
plain and adequate, or, in other words, as practicable 
and efficient to the ends of justice as the remedy in 
And there are exceptional cases where 
a complainant, even when out of possession, has no 
such adequate legal remedy as will preclude a resort 
The bill will not be entertained merely 
to afford protective relief when plaintiff.is under no 
disability to bring suit to test the question of title.?! 

The equitable jurisdiction of a federal court to 
remove a cloud from title will not be divested be- 
cause there is a local statute which affords a legal 


equity.?° 


to equity.®° 


remedy.*? 


[§ 16] 2. Effect of Statutes on General Rule.*?? 
Statutes which give a right of action to quiet title 
only to the party in possession®* have no effect on 
the rule that the aid of equity cannot be invoked 
where an adequate remedy at law exists.*° 


ules which extend equitable relief 


29. U. S.—Chicago Auditorium As- 
soc. v. Willing, 20 F. (2d) 837 [rev on 
other grounds 8 F. (2d) 998, and cer- 
tiorari granted 275 U. S. 519 mem, 48 
SCt 122 mem, 72 L. ed. 404 mem, and 
rev on other grounds 277 U. S. 274, 48 
SCt 507, 72 L. ed. 880]; Port Angeles 
Western R. Co. v. Clallam County, 20 
I’. (2d) 202; Preteca v. Maxwell Land 
Grant Co., 50 Fed. 674, 1 CCA 607. 

Ala.—Rankin v. Dean, 173 Ala. 60, 
Bios home tat. 

Ga.—MacDougall v. Columbus Nat. 
Bank, 150 Ga. 579, 104 SE 630. 

Mass.—McArthur v., Hood Rubber 
Co., 221 Mass. 372, 109 NE 162. 

Mo.—Pocoke-v. Peterson, 256 Mo. 
501, 165 SW 1017. 

Wis.—Suring v. Rollman, 145 Wis. 
490, 130 NW 485. 

fa] Jurisdiction conferred on land 
court by St. (1915) ¢ 112, to prevent 
the invoking of building restrictions 
terminated by change in the use of 
the property, is not as adequate as a 
proceeding in equity in the superior 
court to remove a cloud on title. , Mc- 
Arthur v. Hood Rubber Co., 221 Mass. 
372, 109 NE 162. 

[b] Remedy at law held inade- 
quate.—(1) It is no objection to suit 
to. remove as a cloud a mechanic’s 
lien judgment, under which levy and 
sale is threatened, ‘and invalidity of 
which rests in parol, that there is a 
remedy at law. Center Creek Min, 
Co. v. Coyne, 164 Mo. A. 492, 147 SW 
148. (2) Where a recorded plat pur- 
ports to cover the southeast quarter 
of a section, but measurements on the 
plat indicate an encroachment on the 
southwest quarter of the section, the 
remedy at law of the owner of the 
southwest quarter is inadequate, 
since, to obtain complete relief, he 
must be granted a cancellation of a 
portion of the plat, and hence an ac- 
tion to quiet title will lie. Suring v. 
Rollman, 145 Wis. 490, 130 NW 485. 
(3) Other illustrations of inadequacy 
of remedy at law. Stuart v. Union 
Pac. R. Co., 178 Fed. 753, 103 CCA 89 
[aff 227 U.S. 342, 33 SCt 338, 57 L. 
ed. 535]; Rankin v. Dean, 173 Ala. 
60, 55 S 217; Milwaukee Boston 
Store v. Katz, 153 Wis. 492, 140 NW 
1038; Rosenthal v. Rosenthal, 146 
Wis. 41, 130 NW 875. And see cases 
supra § 

Pleading inadequacy see infra § 164. 

30. See infra § 99. 

31. Browning v. Lavender, 104 N. 
CG: 69,10 SH277; Murray v. Hazell, 
99 N. C. 168, 5 SE 428; Woodlief v. 
Merritt, 96 N. C. 226, 2 SH 350; Byer- 
ly v. Humphrey, 95 N.C. 151;. Pear- 
son v. Boyden, 86 N. C. 585; Busbee v. 
Lewis, 85 N. C. 382; Busbee v. Macy, 

.85 N. C. 329. 
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unoccupied lands** in no wise interfere with the 
general rule that equity jurisdiction cannot be in- 
voked where an adequate remedy at law exists ;%7 
but if there is no adequate remedy at law, an action 
under the statute to quiet title will lie.*® 
statutes permitting an action to quiet title to be main- 
tained by a person not in possession,?® if such stat- 
utes be regarded as giving an absolute right to the 
equitable remedy where an adequate remedy at law 
exists, the effect is to deprive the party in possession 
of the right to trial by jury,*° and they are therefore 
unconstitutional.*t 
the statute, without raising or discussing the ques- 


As to 


Some of the decisions follow 


tion of its effect upon the right of trial by jury, 


So, stat- 
to claimants of 


Tie Co., 
Brown v. 


32. Peck v. Ayers, etc., 
16 Medwe2ts bs) CCAM Od 1s 
French, 80 Fed. 166. 

{a] For example, a federal court 
has jurisdiction to prevent a threat- 
ened cloud on title by sale of land to 
enforce taxes illegally assessed, al- 
though a state statute gives an action 
at law to recover back taxes so exact- 
ed. Brown y. French, 80 Fed. 166. 

Generally see Equity, § 17. 

33. Effect of statutes on jurisdic- 
tion of federal courts see supra § 10. 

384. See statutory provisions. 

Necessity of possession generally 
see infra § 98. 

35. U. S.—Northern Pac. R. Co. v. 
Amacker, 49 Fed. 529, 1 CCA 346; 
Chamberlain v. Marshall, 8 Fed. 398. 

Alaska.—Elbing v. Hastings, 3 
Alaska 125. : 

Colo.—Stock-Growers’ Bank Vv. 
Newton, 13 Colo. 245, 22 P 444. 

Ky.—Childers v. York, 187 Ky. 332, 
218 SW 1027. 

Mont.—Montana Ore Purchasing 
Co. y.-Boston, etc., Cons. Copper, etc., 
Min. Co; 27 Mont: 288) 70 P1114; 
Wolverton v. Nichols, 5 Mont. 89, 2 P 
808 [rev on other grounds 119 U. S. 
485, 7 SCt 289, 30 L. ed. 474]. 

N. H.—Walker v. Walker, 63 N. H. 
3215156 AmR ‘514. 

N. J.—Blackwood Impr. Co. v. State 
Public Serv: Corp., 91 N. J. Eq. 220; 
109 A 820; Palmer v. Sinnickson, 59 
N. J.. Hq. 530; 46 A 517;- Alpro vi Day, 
BOWING Jen Was 57/4) 25 CA 938) Sith, 
Newark, 32 N. J. Eq. 1 [aff 33 N. J. Eq. 
545]. 

Or.—O’Hara v. Parker, 27 Or. 156, 
39 P 1004. 

Wis.—Page v. Kennan, 38 Wis. 320; 
Jones v. Collins, 16 Wis. 594. 

{a] Rule applied.—The purpose of 
a bill in equity to quiet title, under 
3 Gen. St. p 3486, is to afford a rem- 
edy to a person in peaceful possession 
where no adequate remedy at law ex- 
ists, and such bill will not be enter- 
tained where defendant entered on the 
land and plowed it for cultivation 
only a few weeks before the bill was 
filed and complainant knew that the 
plowing had been done by defendant, 
and by a reasonable effort could have 
procured the necessary evidence of 
the act of defendant so as to have 
based an action at law against him. 
Steelman v. Blackman, 72 N. J. Eq. 
BoOMOOLAL TL. 

86. See statutory provisions; 
infra § 104. 

37. Lundy v. Lundy, 131 Ill. 138, 23 
NE 337; Whitney v. Stevens, 97 Ill. 
482; Comegys v. Hendricks, 55 Or. 
533, 106 P 1016. 

38. North Star Lumber Co. v. 
Johnson, 196 Fed. 56 [aff 206 Fed. 624, 
125 CCA 118]. And see Ferrell v. 


and 


where, under the common law, the remedy would 
have been at Jaw,** while others hold, where the 
question is squarely presented, that, although equita- 
ble in form, the action is not strictly equitable, and 
that, where there are legal issues, the parties de- 
manding it may have such issues framed for a jury.** 


Lord, 43 Wash. 667, 86 P 1060 (hold- 
ing that a suit to quiet title should 
not be dismissed on the theory that 
defendant was in possession and that 
ejectment was therefore the proper 
remedy, where the evidence showed 
that the land was unoccupied). 

fa] Illustration.—Under Or. Lord 
L. § 325, authorizing an action to re- 
cover real estate against one in pos- 
session, or one acting as owner when 
there is no actual possession, a bill in 
equity will lie to quiet title when the 
land is vacant and defendant ‘has nev- 
er exercised any control over it. 
North Star Lumber Co. v. Johnson, 
en 56 [aff 206 Fed. 624, 125 CCA 

39. See statutory provisions; and 
infra §§ 103, 104. 

_[a] In Indiana, under a statute 
giving a right of action to quiet title 
by one in or out of possession, a per- 
son out of possession after disaffirm- 
ing a deed for fraud or undue influ- 
ence may sue either in ejeetment or 
to quiet title. Monnett v. Turpie, 132 
Ind. 482, 133 Ind. 424, 32 NE 328; Mc- 
Kinley v. Britton, 55 Ind. A. 21, 103 
NE 349. 

40. Newman yv. Duane, 89 Cal. 597, 
27 P 66; Pankey v. Ortiz, 26 N. M. 
575, 195 P 906, 909, 30 ALR 92 [quot 
Cye, and dist Knaebel v. Escudero, 32 
N. M. 311, 255 P 633 (where question 
of right to jury trial was not properly 
raised) ]. ra 

41. Tabor v. Cook, 15 Mich. 322: 
Pankey v. Ortiz, 26 N. M. 575, 195 P 
906, 909, 30 ALR 92 [quot Cyc]. See 
also supra § 7. 

42. Lees v. Wetmore, 58 Iowa 170, 
12 NW 236; Lewis v. Soule, 52 Iowa 
11, 2 NW 400; People’s Bank v. West, 
67 Miss) 729, -7 S513, 8) RIAR 727. 

[a] Plaintiff must resort to his ac- 
tion at law for possession.—While an 
action may be maintained, under the 
statute, for the removal of a cloud 
on title, by one not in possession, yet 
the jurisdiction of equity is exhausted 
when the cloud has been removed, and 
plaintiff must resort to his action at 
law for possession. Wofford  v. 
Bailey, 57 Miss. 239. 

43. Seliner v. McKay, 2 Alaska 564; 
Angus v. Craven, 132 Cal. 691, 64 P 
1091: Newman vy. Duane, 89 Cal. 597, 
27 P 66; Donahue v. Meister, 88 Cal. . 
121, 25 P 1096, 22 AmSR 288; Hyde v. 
Redding, 74 Cal. 493, 16 P 380; Peo. 
virCentern66 Calbol, 5 Ps2 637 6 vey 4a 
Curtis v. Sutter, 15 Cal. 259; Vietzen 
v. Otis, 46 Wash. 402, 90 P 264; Brown 
v. Baldwin, 46 Wash. 106, 89 P 483 
[overr Spithill v. Jones, 3 Wash. 290, 
28 P 531]. To same effect Lyon v. 
Gombert, 63 Nebr. 630, 88 NW .774 
[writ of error dism 189 U. S. 508 mem, 
23 SCt 853 mem, 47 L. ed. 922 mem]. 
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[§ 17] 3. Adequacy of Particular Remedies*+—a. 
The remedy by ejectment is generally 
adequate, and complete, and a 
party will ordinarily be left to that remedy when 
Thus, where the title is purely a legal 
one, and defendant is in possession, the remedy at 
law in the nature of an action of ejectment is usual; 
ly regarded as plain, adequate, and complete.*® 
if the circumstances are such that the remedy by 
ejectment is inadequate, equity has jurisdiction.*7 
Thus a suit in equity may be maintained to remove 
a cloud arising through fraud, although plaintiff is 
not in possession and can sue in ejectment, the rem- 


Ejectment. 
regarded as plain, 


It) exists.” 


edy at law being inadequate.*8 


Where plaintiff is in possession and holds the le- 


44, Ejectment penerany see Hject- 
Mien, LINC. J. sp! L021, 

45. U. S.—Frost v. Spitley, 121 Uz. 
S:.562,.7 SCt 1129, 30 L. ed. 1000; Us 
S. v. Wilson, ‘SRW AS: 86, 6 SCt "991, 
30 L. ed. 110; Fryer v. Weakley, 261 
Fed. 509; W ‘hiteside v. Norton, 205 
Fed. 5, 123 CCA 313, 45 LRANS 112 
[mod 188 Fed. 356, and app dism 239 
U. S. 144, 36. SCt 97, 60 L. ed. 186]; 
- Ashburn v. Graves, 149 Fed. 968, 79 
CCA 478 [rev on other grounds 215 U. 
S. 331, 30 SCt 108, 54 L. ed. 217]; San- 
ders v. Riverside, 118 Fed. 720, 55 
CCA 240; McGuire v. Pensacola City 
Co., 105 Fed. 677, 44 CCA 670; Scott 
v. Little, 76 Fed. 563; Northern Pac. 
R. Co. v. Cannon, 46 Fed. 224; White- 
head v. Entwhistle, 27 Fed. 778. 

~Ala.—Harris v. Jones, 188 Ala. 633, 
65 S 956. 

Ark.—Mathews v. Marks, 44 Ark. 
436; Crane v. Randolph, 30 Ark. 579; 
Branch v. Mitchell, 24 Ark. 431. 

Conn.—Cahill v. Cahill, 76 Conn. 
542, 57 A 284. 

Fla.— Haworth v. Norris, 28 Fla. 


763, 10 S 18; Sloan v. Sloan, 25 Fla. 
53, 5S 603. 
Ga.—Mentone Hotel, etc., Co. v. 


Taylor, 161 Ga. 237, 130 SE 527. 
T11.—Burton v. Gleason, 56 Ill. 25. 
Iowa.—Harrington v. Cubbage, 3 

Greene 307. 

Md.—Carswell v. Swindell, 102 Md. 
636, 62 A 956; Helden v. Hellen, 80 
Md. 616, 31 A 506, 45 AmSR 371; Tex- 
tor v. Shipley, 77 Md. 473, 26 A 1019, 
28 A 1060; Carter v. Woolfork, 71 Md. 
283, 17 A 1041. 

Mich.—Barron vy. Robbins, 22 Mich. 
35; Blackwood vy. Van Vleet, 11 Mich. 
252. 


Mo.—Odle v. Odle, 73 Mo. 289. 

N. J.—Essex County Nat. Bank v. 
Harrison, 57 N. J. Eq. 91, 40 A 209; 
Albro v. Dayton, 50 N. J. Eq. 574, 25 
A 937; Sheppard v. Nixon, 43 ING dle 
Eq. 627, 3: AY 6LT. 

N. M.—Pankey vi, Ortiz, 26. N.-M: 
575, 195 P 906, 908, 30 LRA 92 [quot 
Cyc 

vel. Y.—Moores vy. Townsend, 102 N. 
Y. 387, 7 NE 401; Chautauque County 
Bank v. White, 6 N. Y. 236, 57 AmD 
Es [rev 6 Barb. 589]. 

R. I.—McCudden v. Wheeler, 
Mfg. Co., 238 R. 1. 528, 51 A 48. 

Va.—Glenn v. West, 1038 Va. 521, 49 
SE 671; Louisville, ete., R. Co. v. 
Taylor, 93 Va. 226, 24 SE 1013. 

W. Va.—Moore v. McNutt, 41 W. 
Va. 695, 24 SE 682. 


etc., 


[a] Effect of right to new trial in 
ejectment.—The fact that there may 
be two new trials in an action of 
ejectment is no reason for the inter- 
position of equity to try titles to land. 
Blackwood v. Van Vleet,.11 Mich. 252. 

[b]. Where it appears that the par- 
ties are each in possession of part of 
the property claiming title to the 
whole, plaintiff might, by an action in 
the nature of ejectment, put the title 
asserted by defendant as an entirety 
to the test, and procure an adjudica- 
tion settling the title to the whole 
tract, and not merely to that part of 


QUIETING TITLE. 


But 
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gal title, so that ejectment will not lie, he may sue 
in equity to quiet title.*® 
ute authorizes a person in possession of real prop- 
erty to maintain ejectment,°°® it has been held that 
one in actual possession under a superior title may 
sue in equity to remove a cloud from the title.°+ 

Ejectment barred by limitations. Where plain- 
tiff is out of possession, and his right to maintain 
ejectment is: barred by the statute of limitations, a 
court of equity will not grant a decree quieting his 
title, such relief being without value when plaintiff 
cannot recover possession under the title.°? 


[§ 18] b. Other 


And even where the stat- 


Legal Remedies. Generally, 


where plaintiff may resort to the remedy at law by 


which he is in possession; and there- 
fore the statutory action to quiet title 
will not lie. Albro v. Dayton, 50 N. 
J. Eq. 574, 25 A 937. 

46. See infra § 98. 

47. Kronenberg v. Walker Ware- 
house Co., 68 Or. 331, 136 P 666; Ras- 
mussen v. Walker Warehouse Co., 68 
Or. 316, 136 P 661; Bujoso v. Saras, 
10 Porto Rico Fed. 160. 

[a] Rule applied.—The remedy at 
law by ejectment is not adequate to 
determine the rights of a riparian 
owner to land under water, and equi- 
ty has jurisdiction. Kronenberg v. 
Walker Warehouse Co., 68 Or. 331, 136 
P 666; Rasmussen v. Walker Ware- 
house Co., 68 Or. 316, 136 P 661. 

[b] Where cloud on title must be 
removed before successful recovery, 
the statutory remedy of ejectment is 
inadequate. Bujoso v. Saras, 10 Porto 
Rico Fed. 160. 

48. See infra § 99. 

49. U. S.—Bardon v. Land, etc., 
Impr: "Cone lo 7 Us. Seue2t, plo Sec sGn0, 
39 L. ed. 719; Woods v. Woods, 184 
Fed. 159; Elk Fork Oil, ete., Co. v. 
Jennings, 84 Fed. 839; Bayerque v. 
Cohen, 2 F. Cas. No. 1,134, 1 McAll. 
113; Sharpleigh v. Surdam, 21 F. Cas. 
No. 12,711, 1 Flipp. 472. See Van De- 
venter v. Lott, 172 Fed. 574 [aff 180 
Fed. 378, 103 CCA 52] (holding that 
a suit to quiet title will not be dis- 
missed where it has been fully tried 
where the evidence shows that com- 
plainant has legal title and both par- 
ties have been for some years claim- 
ing and exercising some sort of pos- 
session). 

Ala.—Kelly v. Martin, 107 Ala. 479, 
18,S 132. 

" Ark.—Branch v. Mitchell, 24 Ark. 
31. 

Cal.—Curtis v. Sutter, 15 Cal. 259; 
Smith v. Brannan, 13 Cal. 107. 

Colo.—Morris v. St. Louis Nat. 
Bank, 17 Colo. 231, 29 P 802; Baca v. 
Wootton, 8 Colo. A. 94, 44 P 850. 

Ill.—Chicago, etc., R. Co. v. Barrett, 
252 Ill. 86, 96 NE 794; Robertson v. 
Wheeler, 162 Ill, 566, 44 NE 870; Mor- 


Peon v. Morrison, 140 Ill. 560, 30 NE 


BOWE .—Standish v. Dow, 21 Iowa 
Kan.—Foresman vy. Foresman, 103 
Kan. 698,175 P 985, 176 P47: Prizer 


v. Taylor, 3 Kan. A. 690, 44 P 902. 
Ky.—Weaver v. Bates, 33 SW 1118, 
17 KyL 1218; Dudley v. Frankfort, 12 
B. Mon. 610; Armitage y. Wickliffe, 12 
B. Mon. 488; Hiatt v. Calloway, 7 B. 
Mon. 178; Beard v. Smith, 6 T. B 
Mon. 430. 
Md.—Rosenthal v. 
Md. 147, 94 A 1030; 
88 Md. 66, 41 A 122. 


Donnelly, 126 
Duval v. Wilmer, 


M 
377; Russell v. Deshon, 124 Mass. 
342; Sullivan v. Finnegan, 101 Mass. 


ey Clouston v. Shearer, 99 Mass. 
Mich.—Edsell_v. Nevins, 80 Mich. 
146, 44 NW 1115; Dale v. Turner, 34 
Mich. 405; Rowland v. Doty, Harr. 3. 
Miss.—Banks v. Evans, 18 Miss. 85, 


a writ of entry,°* or by an action of trespass to try 


48 AmD 734. ~ 

Mo.—Dumm vy. Cole County, 315 
Mo. 568, 287 SW 445; Murphy v. 
Simpson, 42 Mo. A. 654. 

Nebr.—Hayrs v. Nason, 54 Nebr. 
143, 74 NW 408; State v. Sioux City, 


étes PR ACOs ING DI Soi 
N. J.—‘Blackwood Impr: “Comayve 
State Public Serv. Corp., 91 N. J. Eq. 
220, 109 A 820; Southmayd v. Eliza- 
beth, 29 N. J. Ea. 203 [aff 29 N. J. Ea. 
650 mem]. 
N. Y.—wNorton v. Valentine, 151 App. 
Div. 392, 185 NYS 1084. 
a Ppp hae v. Humphrey, 95 N. 
Oh.—McKenzie v. Perrill, 15 Oh. St. 
162; Douglass v. Scott, 5 Oh. 194. 
Or.—kKrueger v. Brooks, 94 Or. 119, 


184 P 285. 

Pa.—Dull’s App., 113 Pa: 510, 6 A 
540; Slegel v. Hterbine, 10 Pa. Co. 
Bote Lewis v. Parrott, 37 WklyNC 

Tex.—Herrington v. Williams, 31 
Tex. 448. 

Vt.—Eldridge v. Smith, 34 Vit. 484; 
Hodges v. Griggs, 21 Vt. 280. 

Va.—Kennedy Coal Corp. v. Buck- 
tthe Coal Corp., 140 Va. 37, 124 SW 


W. Va.—Gardner v. Buckeye Sav., 
ete. Cos 152) SSE J530bes Seana 
O’Keeffe, 43 W. Va. 172, 27 SE 353; 
per oa: McNutt, 41 W. Va. 695, 24 SE 


Wis.—Grignon y. Black, 76 Wis. 674, 
45 NW 122, 938. 

50. See statutory provisions. 

51. Cherry River Boom, etc., Co. v. 
Reger, 90 W. Va. 252,110 SE 709; Gil- 
bert v. McCreary, 87 W. Va. 56, 104 SE 
273, 12 ALR 1172; Whitehouse v. 
Jones, 60 W. Va. 680, 689, 55 SE 730, 
12 LRANS 49; Moore v. McNutt, 41 
W. Va. 695, 24 SE 682. 

“The jurisdiction of equity to re- 
move cloud over title and to quiet pos- 
session was established Jong before 
the ejectment statute as it now is, 
and the change of the statute giving 
wider remedy does not oust the juris- 
diction of-equity. And the title had 
already been-held to be in the plain- 
tiffs in one ejectment, and as after 
it the defendants still claimed, and 
asserted title to the disquietude of the 
possession, the equity power was 
needed to enjoin this harrassment and 
cancel the title papers on which the 
defendants based their claim. So, 
there can be no question of jurisdic- 
tion in equity.” Whitehouse vy. Jones, 
supra. 

{a] But where plaintiff’s legal ti- 
tle is doubtful for uncertainty as to 
the identity of the land claimed, this 
remedy is by ejectment, whether in 
or out of possession, not by bill to 
remove cloud from title. Harman 
v. Lambert, 76 W. Va. 370, 85 SE 660. 

52. Rudland v. Mastic, 77 Fed. 688; 
Dumont v. Dufore, 27 Ind. 263; Drum- 
right v. Hite, (Va.) 26 SE 583. 

53. Gamage v. Harris, 79 Me. 531, 
11 A 422; Spofford v. Bangor, etc., R. 
Co., 66 Me. 51; Preston v. Newton, 
213 Mass. 483, 100 NE 641; Russell 


a a a | 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 18-21] 


title,°* or unlawful detainer,®> such remedies are 
regarded as plain, adequate, and complete, and equi- © 
And the same is true 
where relief may be had in an action to recover dam- 
But a landowner who seeks to quiet title 
as against a claim of right of way for a public high- 
way cannot be required to resort to the statutory - 
remedy for abandonment or vacation of a lawfully 
So, where a mortgagee re- 
tains a mortgage which has been paid, asserting that 
a release given by him is invalid, the mortgagor has 
no adequate remedy by action at law for slander of 


ty will decline to interfere. 


ages.°® 


established highway.°* 


title.5§ 


[§ 19] ce. Defenses Available at Law.°° 
owner of land in possession may sue to quiet his ti- 


tle, notwithstanding he may have 


court of law,°° unless such defense is as practical 
and efficient as the remedy in equity.®! 
held that a statute authorizing an action for the 
purpose of determining an adverse claim to money 
or property upon an alleged obligation does not 


v. Barstow, 144 Mass. 130, 10 NE 746; 
Pratt v. Pond, 5 Allen (Mass. ) 59: 

Writ of entry generally see Entry, 
Writ of 20..CeJ,\p £276: 

54. Barron v. Robbins, 22 Mich. 
35. See also Cahill v. Cahill, 76 Conn. 
542, 57 A 284 (dictum). 

Trespass to try title generally see 
Trespass to Try Title [38 Cyc 1191]. 

55. Sayers,.v. Tallassee Falls Mfg. 
Co., 167) Ala. 5538, 52 S 892. 

fa] Where plaintiff is out of pos- 
session, and can bring unlawful de- 
tainer, an action to quiet title will not 
lie. Sayers v. Tallassee Falls Mfg. 
Co, 167, Ala. 553,7 52'S 892 

Unlawful detainer generally see 
wore bie Entry and Detainer 26 C. 

p 

56. Ennis-Brown Co. v. Central 
Pac. R. Co., 235 Fed. 825, 149 CCA 137 
[certiorari den 242 U. S. 637 mem, 37 
SCt 21 mem, 61 L. ed. 540 mem]. 

57. Warren v. Chouteau County, 
82 Mont. 115, 265 P 676. 

[a] “The proceeding which the 
court suggests as an adequate reme- 
dy at law lies only for the purpose 
of vacating or abandoning a road 
which has been lawfully established, 
and to require the plaintiff to resort 
to such a proceeding would be to com- 
pel him to admit that the grounds on 
which the contends there is no ease- 
ment across his land do not exist, and 
to assert that a road once established 
is no longer necessary to the public 
convenience. If the court’s position 
is sound, then a person situated as 
plaintiff alleges he is would have no 
redress where a road, necessary to the 
public, had been illegally extended 
across his land.’ Warren v. Chou- 
ae County, 82 Mont. 115, 121, 265 P 

58. Gardner v. Buckeye Sav., etc., 
Co., (W. Va.) 152 SE 530. 

59. Pendency of action at law see 
infra § 21. 

60. Kennedy v. Northup, 15 Ill. 
148; Murphy v. Sampson, 42 Mo. A. 
654; Fonda v. Sage, 48 N. Y. 173 [aff 
46 Barb. 109]; Scott v. Onderdonk, 
14 N. Y. 9, 67 AmD 106; St. Stephen’s 
Protestant Episcopal Church v. Trans- 
figuration Church, 130 App. Div. 166, 
114 NYS 623 [rev 59 Misc. 560, 112 
NYS 403]; Stokes v. Houghton, 16 
App. Div. 381, 45 NYS 21; Sieman v. 
Austin, '33 Barb. 9 [aff 29 N. Y.. 598]; 
puget Wewisk,)) 45Or.2276;' 77 PP) 126, 

{a] TIllustrations.—(1) While the 
fact that a certain conveyance of real- 
ty was fraudulent as to the grantor’s 
creditors is available as a defense at 
law, since such defense cannot re- 


‘lieve the land from a fraudulent deed 


as a cloud on the title, defendant, in 
an action at law. was entitled to file 
a complaint in the nature ot a cross 
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ure to object.°? 
equity.®* 


The 


their respective 
a defense in a 


Tt has been 


But the court is 


bill to have such conveyance vacated 
on that ground. Wood v. Fisk, 45 Or. 
276,.77 P 128, 738. (2) Where a party 
relies on extrinsic evidence to impeach 
the invalidity of the claim and instru- 
ment apparently beclouding his title 
in any action at law that might be 
brought against him, he is not com- 
pelled to take the hazard of the loss 
of the evidence, but may at once in- 
voke the aid of a court of equity to 
autet his title. Scott v. Onderdonk, 
14 N. Y. 9, 67 AmD 106. 

[b] Cancellation of restrictive cov- 
enant.—A court of equity has juris- 
diction to cancel a restrictive cove- 
nant in a deed as a cloud on title, al- 
though the grounds for cancellation 
would constitute a complete defense 
to any attempt by action to enforce 
the restriction. St. Stephen’s Prot- 
estant Episcopal Church v. Trans- 
figuration Church, 130 App. Div. 166, 
114 NYS 623 [rev 59 Misc. 560, 112 
NYS 403]. 

61. Greene v. Boaz, 157 Ala. eS 
47 S 255; Scott v. Onderdonk, 14 N. 
O67 AmD 106; Brooklyn v. areeer etal 
26 Wend. (N. ES) 1325 Van’ Doren v. 
New York, 9 Paige (N. Y.) 388; Ham- 
ilton v. Cummings, 1 Johns. Ch. (N. 
Y.) 517; Wood v. Fisk, 45 Or. 276, 
V7 ae. 128, 738; Rooney v. Soule, 45 Vt. 
30 


tal “The test is not whether the 
true owner might be able to defend 
successfully against an ejectment 
suit, but would he be put to extrane- 
ous evidence in order to do so?” 
Greene v. Boaz, 157 Ala. 68, 72, 47 S 


255. 

62. Morrison v. Connery, (S. D.) 
229 NW 392. 

63. Mollie v. Peters, 28 Nebr. 670, 


44 NW 872; Culver v. Rodgers, 33 Oh. 


St. 537; McKinley v.. Morgan, 36 
Wash. 561, 79 P 45. 
{a] Illustrations.—(1) After two 


trials of the suit without objection 
as a suit in equity, it was too late 
to object to the jurisdiction of the 
court to grant equitable relief on the 
ground that plaintiff had an adequate 
remedy at law, although such objec- 
tion might have been sustained if 
made by demurrer or answer before 
hearing on the merits. Culver v. 
Rodgers, 33 Oh. St. 537. (2) When by 
their pleadings both parties to a suit 
claim title to the same tract of land, 
and each asks'to have his title quiet- 
ed, it is too late after decree for the 
losing party to urge for the first time 
that the proper remedy was by an 
action of ejectment. Mollie v. Peters, 
28 Nebr. 670, 44 NW 872. To same 
effect Baumann y. Franse, 37 Nebr. 
807, 56 NW 395. 

64. Toledo, ete., R. Co. v. St. Louis, 
etc., R. Co., 208 Ill. 623, 70 NE 715. 

65. Pendency of action at law gen- 


[§ 21] C. Pendency of Action at Law.°® 
rule is that if there is already an action pending in 
a court of law wherein the parties can fairly present 
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provide a method for litigating a personal cause of 
action which plaintiff anticipates may be brought 
against him, since he has an adequate remedy at 
law by his day in court when sued.*? 

[§ 20] 4. Waiver of Defense. 
ties themselves are concerned, the defense that there 
‘is an adequate remedy at law may be waived by fail- 


So far as the par- 


But this rule does not apply where 


the subject matter of the litigation and the character 
of the relief are foreign to the power of a court of 


The 


titles and obtain an adjudication 


thereof,** and no special reason is shown for equita- 
ble interference,®? a court of equity will decline to 
exercise jurisdiction to quiet title or remove a-cloud, 
especially where the effect would be to deprive plain- 
tiff of his right to have the issues tried by a jury.°* 


not deprived of jurisdiction by the 


prey, see Abatement and Revival §- 


66.. U. S—Chamberlain v. Mar- 
shall, 8 Fed. 398. : 
Ala.——Wisener v. Trapp, 216 Ala. 


595, 114 S 196; Rosebrook v. Baker, 
151 Ala. 180, 44 S 198; Normant v. 
Eureka Co., 98 Ala. 182, 12 S 154, 39 
AmSR 45. 
Ark.—Richards v. Howell, 129 Ark. 
483. 


390, 196 SW 

CGonn.—Cahill v. Cahill, 76 Conn. 
542, 57 A 284. 
ggil Whitney v. Stevens, 97 Ill. 

Mich.—Carpenter v. Dennison, 208 
Mich. 441, 175 NW 419; Stockton v. 
Williams, Walk. 120 [aff 1 Dougl. 
546 

Miss.—Glazier v. Bailey, 47 Miss. 
apes Huntington v. Allen, 44 Miss. 


N. J.—dArlington Realty Co. 
Gluck, 97iN, JK. (2, 2) AC oaoe 


285 PH 23. 
A 10. .—Andrews v. Emery, 24 Pa. Co. 

‘{a] Ejectment pending.—A_ bill 
does not lie to set aside as a cloud a 
title purely legal in its character, up- 
on which an action of ejectment is 
pending, and to enjoin the action, and 
a court of law cannot be so divested 
of its jurisdiction. Whitney v. Ste- 
vens, 97 Ill. 482. But see Abatement 
and Revival § 56 note 47 [e]. 

[b] Rule held inapplicable.— 
Where it is sought to set a claim at 
rest by a suit to quiet title, the fact 
that the execution under which com- 
plainant claims issued out of the 
court where such suit is brought does 
not oust the court of its jurisdiction, 
under the provision of the act to quiet 
title which excludes jurisdiction 
where a suit is pending to enforce or’ 
test the validity of the title. Holmes 
v. Chester, 26 N. J. Eq. 79. 

67. Carpenter v. Dennison, 208 
Mich. 441, 175 NW 419; Huntington 
v. Allen, 44 Miss. 654 (opinion of the 
court by Simrall, J.). 

[a] Where it is not alleged that 
either fraud, accident, or mistake has 
intervened to prevent plaintiff from 
establishing at law all the title which 
he claims, and each party claims a 
legal title, and a court of law is al- 


Vv. 


ready possessed of the case, a bill in’ 


equity to quiet title will not be en- 
ae Moran vy. Palmer, 13 Mich. 
367. ‘ 
68. Richards v. Howell, 129 Ark. 
390, 196 SW 483; Carpenter v. Den- 
nison, 208 Mich. 441, 175 NW 419. 
{a] Rule applied.—(1) Defendants 
in ejectment who claim a legal record 
of title and allege no fraud, acci- 
dent, mistake, or other grounds of 
general equity jurisdiction, and point 
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pendency of an action at law, where it is between 
other parties and only extends to a portion of the 
So, equity will give relief where the 
action pleaded in abatement is an action of eject- 
ment in which defendant does not ask for affirma- 
tive relief,*° or in which, owing to a defect in his 
legal title, defendant cannot make a full defense,** 
or where a judgment in his favor would still leave 


controversy.°°® 


the title in dispute.*? 


[§ 22] D. Previous Establishment of Title at 
The general rule is that equitable jurisdic- 
tion to quiet or remove cloud on title will not be 
exercised where the parties are not numerous, un- 
less it clearly appears that plaintiff has fully and 
fairly established his title in an action at law.‘* 
But an exception has been made where the right is 
founded on undisputed evidence or long continued 
possession,‘® or where plaintiff has not been dis- 


Law.*? 


out no impediment to their defense in 
the action,.cannot deprive plaintiff of 
his right to a trial by jury by main- 
taining a bill to quiet title under the 
.Statute. Carpenter v. Dennison, 208 
Mich. 441, 175 NW 419. (2) So, in 
an action of trespass for cutting tim- 
ber on the land of another, the fact 
that defendants set up title by ad- 
verse possession in their vendors and 
pray that the deed under which plain- 
tiff claims be canceled as a cloud on 
title does not give equity jurisdic- 
tion, since plaintiff would thereby be 
deprived of his right to have the is- 
sue tried by a jury. Richards v. How- 
ell, 129 Ark. 390, 196 SW 483. 

69. Wilmore Coal Co. v. Brown, 
147 Fed. 931 [aff 153 Fed. 148, 82 CCA 
295 (certiorari den 209 U. S. 546 mem, 
28 SCt 758 mem, 52 L. ed. 920 mem) ]. 


To same effect Ayers v. Bensley, 32 
Cal. 620. 

70. Ayres v. Bensley, supra. 

71. Olsen v. Williams, 172 Mich. 


316, 137 NW 687. 


72. Eaton v. Trowbridge, 38 Mich. 
454. 
73. Pleading establishment of title 


at law see infra § 163. 

74 U. S.—Boston, etc., Consol. 
Copper, ete., Min. Co. v. Montana Ore 
Purchasing (Co., 18iaU..S- 682.23 Set 
434, 47 L. ed. 626; Wehrman yv. Conk- 
iri Ue, od 4S Oty ZO sO ail 
ed. 169; Whitehead v. Shattuck, 138 
We Ss. 1464 12 (SCt. 276, 13:4 En eda8i7 3 
Holland v.,,.Challen; 110-0 40S. 45,.038 
SCt 495, 28 L. ed. 52; Chicago Audi- 
torium Assoc. v. Cramer, 8 F. (2d) 
998 [rev on other grounds 20 F. (2d) 
837 (certiorari granted 275: U. S. 
519 mem, 48 SCt 122 mem, 72 L. ed. 
404 mem, and rev on other grounds 
Zhi Us Sue U4, 452502500 Tanke Beds 
880)]; St. Louis, ete., R. Co. v. Dewees, 
2 weds, Dug, Central, Pack "RarComiv: 
Dyer, 5 F. Cas. No. 2,552, 1 Sawy. 641; 
Harmer v. Gwynne, 11 F. Cas. No. 
6,075, 5 McLean 313; Shepley v. 
Rangely, 21 F. Cas. No. 12,756, 2 Ware 
242, 2 NYLegObs 5. 

Ala.—Gunn v. Harrison, 7 Ala. 585. 

Ill.—Woodward v. Seely, 11 Ill. 157, 
50 AmD 445. 

Ky.—Scott v. Means, 80 Ky. 460; 


Newport v. Taylor, 16 B. Mon. 699; 
Fraley v. Peters, 12 Bush. 469. 
Md.—Carswell v. Swindell, 102 Md. 
636, 62 A 956. 
Miss.—Huntington vy. Allen, 44 
Miss. 654. 


hore —Marmaduke v. Hannibal, ete., 

Co., 30 Mo. 545; Patterson v. Mc- 
eee 28 Mo. 210. 

N. J..—Thompson v: Engle, 4 N. J. 
Eq. 271. 

N. Y.—Elridge v. Hill, 2 Johns. Ch. 
281. 

Oh.—Marsh v. Reed, 
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Lowe v. Lowry, 4 Oh. 


77, 19 AmD 585. 


QUIETING TITLE 


sion.§? 


Vt.—Langdon v. Templeton, 61 Vt. 
TING) abe SN. BIE) 

Eng.—Tenham v. Herbert, 2 Atk. 
483, 26 Reprint 692. 

“The general rule is that a court 
of equity has no jurisdiction to es- 
tablish by its decree the title to lands, 
its jurisdiction being limited to an 
interposition to quiet the possession 
of a party after his title has been 
determined by a court of law. Ten- 
ham v. Herbert, 2 Atk. 483; 26 Re- 
print 692; Welby v. Rutland, 2 Bro. 
P. C. 39, 2 Reprint 778; Weller v. 
Smeaton, 1 Bro. Ch. 572, 28 Reprint 
1304; 1 Cox Ch. 102, 29 Reprint 1081; 
Devonsher v. Newenham, 2 Sch. & 
Lef. 199. The principal upon which 
courts of equity interposed to quiet 
the title was, that judgments in eject- 
ment, not being conclusive, and op- 
erating only to transfer the posses- 
sion, without conclusively settling 
the title, a court of equity, after the 
title had been satisfactorily deter- 
mined by actions at law, would inter- 
pose to put an end to further litiga- 
tions—the court, asSSuming that the 
complainant’s legal title had already 
been determined at law, intervened to 
prevent a litigation which had be- 
come vexatious and oppressive, be- 
cause unnecessary and unavailing. 
A prior determination of the title in 
one or more actions at law is, there- 
fore, ordinarily a condition prece- 
dent to the filing of the bill. 
Fig. Jur, 6585 219 Poms 
American Dock, etc., : 
School Trustees, 37 N. J. Eq. 266, 271. 

[a] Sufficiency of establishment of 
title at law.—The decision of a com- 
missioner of the land office denying a 
patent, on the ground that the land 
sought to be patented was made land, 
and as such belonged to a riparian 
proprietor and was not subject to war- 
rant, was not a judicial determination 
of the legal title to the land sought 
to be patented as between the appli- 
cants for the patent and the county 
caveator, who claimed the made land 
by virtue of his title as a prior pat- 
entee of an island, to which he as- 
serted the made land became attached 


by accretion. Carswell v. Swindell, 
102 Md. 636, 62 A 956. 
[b] In Texas the rule in equity 


that one will not be quieted in his title 
until he has established it at law has 
no application, since the district 
courts may, in the same action, de- 
termine the right, whether it be le- 
gal or equitable, and give such relief 
as the nature of the case may require. 
Thomson v. Locke, 66 Tex. 383, 1 SW 
112. 

75. Holland vy. Challen, 110 U.S. 15, 
3 SCt 495, 28 L. ed. 52; Chicago Audi- 
torium Assoc. v. Cramer, 8 F. (2d) 
998 [rev on other grounds 20 F. (2d) 


[§§ 21-22 


possessed nor his possession so interrupted so as to 
give him an opportunity of trying his right.*° 
over, some authorities have made a distinetion in 
this regard between an action to quiet title and one 
to remove a cloud,’? and have held that equity has 
jurisdiction to remove a cloud where plaintiff is in 
possession under the better title, although he has 
not vindicated it at law.7§ 

Effect of statutes. 
necessity of establishing title at law*® is held to be 
abrogated by a statute providing that any person 
in possession of realty may maintain a suit in equity 
against another who claims an estate or interest 
therein adverse to him, for the purpose of determin- 
ine such claim, estate, or interest,*° and the same 
effect has been given to statutes authorizing the ac- 
tion to be maintained by a plaintiff out of posses- 


More- 


The general rule as to the 


837 (certiorari granted 275 U. S. 519 
mem, 48 SCt 122 mem, 72 L. ed. 404 
mem, and rev on other grounds 277 
U.S. 274, 48 SCt 507, 72 L.-ed. 880)]; 
Allen v. Halliday, 25 Fed. 688; Cars- 
well v. Swindel, 102 Md. 636, 62 A 976: 
York v. Pilkington, 1 Atk. 282, 26 Re- 
print 180; Bush v. Western, Prec. Ch. 
530, 24 Reprint 237. 

76. Wilmore Coal Co. v. Brown, 147 
Fed. 931 [aff 153 Fed. 143, 82 CCA 295 
(certiorari den 209 U. S. 546 mem, 2& 
SCt 758 mem, 52 L. ed. 920 mem)]: 
Smith v. McConnell, 17 Ill: 135, 139, 
638 AmD 3840; Louisville v. Gray, 1 
Litt. (Ky.) 146; Langdon v. Temple- 
ton; 61 Vt., 119, 17 Avr8395 “See. also 
Gewin v. Shields, 167 Ala. 593, 52 € 
887 (holding that, where a complain- 
ant is in possession, he is not re- 
quired to test his title at law before 
bringing suit to remove a cloud). 

“Though bills may be _ brought 
sometimes before establishing com- 
plainant’s rights at law, they are en- 
tertained with great caution, even on 
behalf of persons in possession, when 
there is no such disturbance of the 
right of possession as will enable the 
party to maintain his action at law.” 
Smith v. McConnell, supra. 

77. Bills to quiet title and to re- 
Tore clouds distinguished see supra 


Secs ‘ 

78. Whitehouse v. Jones, 60 W. Va. 
6, 80, 55 SE 730, 12 LRANS 49. 

79. See supra text and note 74. 

80. Wehrman v. Conklin, 155 U. S. 
314, 15 SCt 129, 39 L. ed. 167; Holland 
v. Challen, 110 U. S. 15, 8. SCt 495; 
28 L. ed. 52: Stark v. Starrs, 6 Wall. 
(U. S.) 402, 18 L. ed. 925; Clark v. 
Smith, 13 Pet. (CWESDL195 5 1 0M edt 
123; Commodores Point Terminal Co. 
v. Hudnall, 283 Fed. 150; Smith Oys- 
ter Co. v. Darbee, etc., Oyster, etc., 
Co., 149 Hed. 555; Central’ Pacey R.'Co, 
Vv. Dyer, 5 F, Cas. No. 2,552, 1 Sawy: 
641; Harmer v. Gwynne, 11 Boast 
No. 6,075, 5 McLean 313; American 
Dock, et¢., Co. v. Public School Trus- 
tees, 37 N. J. Eq. 266; Collins v. Col- 
lins, 19 Oh. St. 468; Douglass v. Mc- 
Coy,.5i/Oh: 522; 

[a] Where no suit to enforce or 
contest validity of title is pending, 
the statute gives a party in peaceable 
possession, whose title is disputed, a 
right to come into chancery in ad- 
vance of a determination of the title 
at law. American Dock, ete., Co. v. 
Bu blis School Trustees, 37 N. J. Eq. 

Nature, scope, and effect of statutes 
generally see supra §§ 7-10. 

81. Wehrman v. Conklin, 155 U. S. 
314,,.15, SCt 1129, 39 iwedy 167s Hol 
land v. Challen, 110 U. S. 15, 3 Sct 
495, 28 L. ed. 52; Castro v. Barry, 79 


Cal. 443, 21 P 946; Curtis v. Sutter, 
15 Cal. 259; Neal v. Baker, (Ind. A.) 
147 NE 635. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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IV. WHAT CONSTITUTES CLOUD ON TITLE 


[§ 23] A. Existing Cloud—1. In General. 
cloud, such as equity will undertake to remove, is 
the semblance of a title, either legal or equitable, 
or a claim of an interest in lands appearing in some 


82. U.S.—American Baptist Home 
Mission Soc. v. Bowman, 274 Fed. 354. 

Ala.— Winters v. Powell, 180 Ala. 
425, 61 S 96; Dailey v. Koepple, 164 
PAIa Sit) bill Se Sass 

Ariz.—Dunbar_v. Morajeska, 20 
ALIZ: 178, 108 PLYTt;, 179 ficit. Gye}. 

Cal.—Head vy. Fordyce, 17 Cal. 149. 

Ill. Glos v. Peo., 259 Ill. 332, 102 


NE 763, AnnCas1914C 119; Dods- 
worth v. Dodsworth, 254 Ill. 49, 98 
NE 279; Allott v. American Straw- 
board Co., 287 IN. 55, 86 NE 685; 
Roby: Va. South “Park. .Comrs.,! «215 


Ill. 200, 74 NE 125; Griffiths v. Grif- 
fiths, 198 Ill. 632, 64-NE 1069; Shults 
v. Shults, 159 Ill. 654, 43 NE 800, 50 
AmSR 188; Goodkind vy. Bartlett, 136 
Ill. 18, 26 NE 387; Rigdon vy. Shirk, 
127 Ill. 411, 19 NE 698; Eagleston v. 
Goodykoontz, 182 Ill. A. 318; Harts v. 
Kimball, 149 Dll. A. 526; Kesner v. 
Miesch, 107 Ill. A. 468 [aff 204 Ill. 320, 
68 NE 405]. 

Minn.—Gilman v. Van Brunt, 29 
Minn. 271, 13 NW 125. 

Miss.—Ellis v. Ellis, 152 Miss. 836, 
119 S 304. 

Mo.—State v. Grimm, 243 Mo. 667, 
148 SW 868. 

'_N. Y¥.—-Sayer v. New York, 208 N. 
Y. 1159 9.01 (NE 764: Bissell v. Kel- 
logge, 60 Barb- 617 [aff 65 N. Y. 432]. 

N. C.—Mechanic’s Bank, etc., Co. v. 
Whilden, 159 N. C. 280, 74 SE 1047, 
1048 [cit Cyc]; McArthur v. Griffith, 
LATING C.545762 SH 519. 

Or.—Teal v. Collins, 9 Or. 89. 

Pa.—Montgomery v. Mahjoubian, 3 
Baz Dist.<&).Co: -333: 

R. I.—Louttit y. Alexander, 44 R. 
I. 257, 116 A 882. 

W. Va.—Gardner vy. Buckeye Sav., 

ete., Co., 152 SE 530. 
§ Pe see cases infra this note; 
“A cloud upon a title does not mean 
a legal as contradistinguished from 
an equitable title; a deed, as we have 
seen, may constitute a cloud upon the 
title, although the defense is as per- 
fect in law as in equity.’ Ward v. 
Dewey, 16 N. Y. 519, 529. 

[a] “@he terms used in statute, ex- 
pressive of the scope of the jurisdic- 
tion, viz.: ‘cloud,’ ‘doubt,’ ‘suspicion,’ 
quite distinctly imply that the instru- 
ment which creates them, is apparent 
rather than ‘real;’ is ‘semblance’ rath- 
er than substance; obscures rather 
than destroys or defeats.’’ Hunting- 
ton v. Allen, 44 Miss. 654, 662. 

{b] Other definitions of clouds.— 
{1) “Instruments or other proceed- 
ines in writing which appear upon the 
records and cast doubt upon the valid- 
ity of the record title.’”” Schools Trus- 
tees v. Wilson, 334 Ill. 347, 350, 166 
NE 55; McCormick v. Chicago Yacht 
Club, 331 Ill. 514, 522, 163 NE 418, 60 
ALR 763; Allott v. American Straw- 
board Co., 287 Ill. 55, 60, 86 NE 685. 
QireAny thine <=. which is cal- 
culated to cast doubt or suspicion on 
the title, or seriously to embarrass 
the owner, in maintaining his rights 
or in disposing of the property.” 
Logsdon v. Brailer Min. Co., 143 Md. 
463, 482, 123 A 113; Rosenthal v. Don- 
nelly, 126 Md. 147, 155, 94 A 1030; 
Stewart v. May, 111 Md. 162, 175, 73 A 
460, 18 AnnCas 856. To same effect 
McArthur v. Hood Rubber Co., 221 
Mass. 372, 109 NE 162. To same ef- 
fect Murphy v. Sears, 11 Or. 127, 4 P 
471. (3) “An outstanding claim or 
encumbrance which, if valid, would 
affect or impair the title of the owner 
of a particular estate, and which ap- 
‘parently and on its face has that 
effect, but which can be shown by ex- 
trinsic proof to be invalid or inappli- 
cable to the estate in question.” 
Weldon v. Stickney, 1 App. (D. C.) 


and 


TAD 


843 [quot Black IL. D.J]; Paiko. v. 
Boeynaems, 21 Hawaii 196, 199; Roby 
v. South Park Comrs., 215 111. 200, 
203, 74 NE 125. To same effect Ma- 
guire v. Macomb, 293 Ill. 441, 127 NE 
682; Greenough v. Greenough, 284 
Ill. 416, 120 NE 272; McCarty v. Mc- 
Carty; (275 Dll 573, 14 NE 322 Glos 
v. Peo., 259 Ill. 332, 102 NE 763, Ann 
Cas1914C 119; Eagleston y. Goody- 
koontz, 182 Ill. A. 318; Poulos v. Ly- 
man Bros. Co., 63 Mont. 561, 208 P 
598. (4) “An estate in or encum- 
brance upon real property which is 
apparently valid, but in fact without 
foundation.” Crim v. Thompson, 98 
Or. 599, 603, 193 P 448. To same effect 
Onorato v. Carlini, 272 Pa. 489, 116 A 
387; Octoraro Water Co. v. Garrison, 
271 Pa. 421, 114 A 638; Born v. Pitts- 
burgh, 266 Pa. 128, 109 A 614; Mont- 
gomery v. Mahjoubian, 3 Pa. Dist. & 
Co. 888; Andrews v. Landis, 24 Pa. 
Dist. 876. (5) “The assertion of an 
invalid claim to the title to real es- 
tate, based upon a mere semblance 
thereof, in the form of a muniment of 
title.’ Gilbert v. McCreary, 87 W. Va. 
56, 104 SH 273, 12 ALR 1172. 

[c] Matters or claims constituting 
clouds.—(1) A claim by the owner of 
cutting stone rights of the right to 
have tracks cut on the land, to be 
used for the shipment of his freight, 
is the claim of an easement in the 
land and a cloud on the title of its 
owner. Oman v. Bedford-Bowling 
Green Stone Co., 134 Fed. 64, 67 CCA 
190. (2) Claim by a municipality of 
the right to open a road across plain- 
tiff’s land is a cloud on title. British 
Columbia Hop Co. v. Kent, (B. C.) 
[1925] 3 DomLR 171, [1925] 2 West 
Wkly 31. (3) Another title of a na- 
ture rendering it questionable wheth- 
er it is not prima facie a better title 
than that of complainant constitutes 
a cloud on his title. Eaton v. Trow- 
bridge, 38 Mich. 454. (4) An affidavit 
by a grantor after'‘he has parted with 
the title repudiating his deed consti- 
tutes a cloud on the title of the gran- 
tee. Dausch v. Parker, 329 Ill. 410, 
160 NE 765. (5) A claim of adverse 
possession by defendant whose eleva- 
tor was located in part upon the 
grounds of plaintiff railroad is a cloua 
on plaintiff’s title. Des Moines, etc., 
R. Co. v. Whitaker, 172 Iowa 394, 154 
NW 604. (6) Spurious certificates of 
stock in a railroad corporation, is- 
sued by the officer having apparent 
authority to do-so, ‘indistinguishable 
on theit face from the certificates of 
genuine stock, and outstanding in the 
hands of numerous holders, are 
elouds on the title of the genuine 
stockholders. New York, etc, R. 
Co. v. Schuyler, 17.N. Y. 592, 7 AbbPr 
Alaalireve sts sAbberw AE7r CY) sOtker 
matters held to constitute clouds on 
title. American Baptist Home Mis- 
sion Soc. v. Bowman, 274 Fed. 354; 
Bishop v. Barndt, 43 Cal. A. 149, 184 


P 901; Elam v. Alexander, 174 Ky. 
39, 191 SW 666; Distasio v. Gervasio, 
234 Mich. 482, 208 NW 440; Louttit v. 


Alexander, 44 R. I. 257, 116 A 882 
(recorded notice of easement); State 
Univ. v. Columbia Academy, 85 S. C. 
546, 67 SE 951; Childers v. Wm. H. 
Coleman Co., 122 Tenn. 109, 118 SW 
1018; Jarrett v. Sanger, (Tex. Civ. A.) 
294 SW 663; Hamilton v. Shaule, 35 
Ont. L. 584, 9 OntWN 439, 29 DomLR 
766; Waltz v. Kreit, 10 OntWN 308; 
Curtis v. Robinson, 10 OntWN 126. 
[d] Marriage.—(1) An alleged 
marriage may constitute a cloud ona 
claim of title to the estate of de- 
ceased. Ellis v. Ellis, 152 Miss. 836, 
119 S 304. (2) A landowner, being in 
jail on a charge of felony, conveyed 
the land, by deed duly registered, to 


legal form, but which is in fact unfounded and which 
it would be inequitable to enforce.*? 
thing which constitutes an apparent encumbrance 
upon the title or an apparent defect in it;** some- 


It is some- 


his sister, a feme sole, taking her 
notes therefor, for the sole purpose 

of qualifying her to become his bail; - 
after being rejected as such by the 

court, she returned to him the deed, 

destroyed her notes, and pronounced 

the proceeding a fraud, after which 

the vendor conveyed the same land, 

for a valuable consideration, to an- 

other who had notice of the facts, but 

before the latter deed was registered | 
the first vendee married. It was held 

that such intervening marriage, in 

the absence of proof that the same 

was superinduced by the existence of 

the first named deed, or by any de- 

ceit practiced upon the husband in 

reference thereto, will not validate the - 
first conveyance, but will operate 

merely as a cloud upon the title which 

a court of chancery will remove, and 

will vest the title in the subsequent 

purchaser for value. Whillock v. 

Grisham, 3 Sneed (Tenn.) 237. 

[e] When, after conveyance of 
real estate, commission of lunacy is 
taken out and executed against 
grantor, by the finding in which it 
appeared that the grantor had been 
a lunatic without a lucid interval 
from a time anterior to the date of the 
conveyance, and such finding has been 
confirmed by the court, the circum- 
stance casts such a cloud on the ti- 
tle of the purchaser that he may ask 
for equitable relief by a bill in the 
nature of a bill quia timet. Yauger v. 
Skinner, 14 N. J. Eq. 389. 

{[f] Instrument: not entitled to 
record.—Since an interest or agree- 
ment may be valid between the par- 
ties and those having actual notice, 
although not entitled to be admitted 
to record, the owner of property 
whose title is clouded by the record- 
ing of an instrument may maintain a 
suit to have the record canceled, al- 
though the instrument was not en- 
titled to go on the record. Walter 
v. Hartwig; 106 Ind. 123, 6 NEU 5, : 

{g] Matters or claims not consti- ~ 
tuting clouds.—(1) A statement 
claiming an equitable interest in cer- 
tain land, and signed only by claim- 
ant, does not, although recorded in 
the registry of deeds, constitute a 
cloud on the title of the owner. Leeds 
v. Wheeler, 157 Mass. 67, 31 NE 709. 
(2) A claim by a vendor to collect un- 
paid purchase money from lands sold 
and conveyed does not constitute .a 
cloud on the title of a judgment credi- 
tor of the purchaser, who has obtained 
a decree that the purchaser holds his 
interest in the land as trustee for the 
satisfaction of his indebtedness to 
such creditor. Bennett v. Hotchkiss, 
17 Minn. 89. (3) Other matters held 
not to constitute clouds. Harts v. 
Kimball, 149 Ill. A. 526; Gilman y. Gil- 
man, 171 Mass. 46, 50 NE 452; Dailey 
v. Nassau County R. Co., 52 App. Div. 
272, 65 NYS 396; Brady v. Brady, 61 
Tex. Civ. A. 288, 129 SW 867. 

[h] Right of way over land which 
is created by the owner of the title, 
and exists by his grant, cannot be con- 
sidered a cloud on his title. Bresler 
v. Pitts, 58 Mich. 347, 25 NW 3811. 

[i] Question of construction.— 
Where both parties are claiming un- 
der the same instrument, and the 
question is purely one of construction, 
no case is presented for the removal 
of a cloud on the title. Ecton v. 
Smith, 6 KyL 224; Brown vy. Austen, 
35 Barb. (N. Y.) 341, 22 HowPr 394. 

83. U.S.—Johnston v. Kramer, 203 
Fed. 733. 

Md.—Rosenthal v. 126 
Md. 147, 94 A 1030. 

Mass.—Solis v. Williams, 205 Mass. 
350, 91 NE 148, 


Mich.—Emig vy. Frank P. Miller 


Donnelly, 
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thing that shows 


title.*+ 


remove it.®° 
in the title is immaterial ;°7 


strument as a cloud on title.®® 


Verbal claim or assertion of ownership. Except 
where the statute has enlarged the jurisdiction of 


Corp., 288 Mich. 695, 214 NW 144; 
Frost v. Leatherman, 55 Mich. 33, 20 
NW 705; Detroit v. Martin, 34 Mich. 
170, 173, 22 AmR 512; Scofield yw 
Lansing, 17 Mich. 437. 

N. C.—McArthar v. Griffith, 147 N. 
C. 545,61 SH 519. 

84. U. S.—Johnston v. Kramer, 203 
Fed. 733. 

Ark.—Hagegart y. Chapman, etc., 
Land \Co., 77 Ark. 527, 92 SW 792, 7 
AnnCas 333. 

Conn.—Reed v. Stevens, 93 Conn. 
659, 107 A 495, 5 ALR 1081: Water- 


bury Sav. Bank vy. Lawler, 46 Conn. 
248, 245, 

Mich.—Emig v. Frank P. Miller 
Corp., 238 Mich. 695,. 214 NW 144; 


Frost v. Leatherman, 55 Mich. 33, 37, 
20 NW 705; Detroit v. Martin, 34 
Mich. 170, 22 AmR 512. 

N. C.—McArthur y. Griffith, 147 N. 
@.1545, 61 SH 519. 

Utah.—Schenck v. Wicks, 23 Utah 
576, 65 P. 732. 

85. Gilman v. Van Brunt, 29 Minn. 
271, 272, 13 NW 125; Dunklin Coun- 
ty v. Clark, 51 Mo. 60. 

“The facts which are said to con- 
stitute the cloud must be such as ap- 
parently confer some right, title, or 
interest in the property.” Gilman Ve 
Van Brunt, supra. 

86. Witt v. Sims, 140 Ga. 48, 78 SE 
467; Crooke v. ‘Andrews, 40 N. Y. 547. 

[a] Thus a broker’s ‘exclusive em- 
_ ployment contract, which did not pur- 
port to convey any title or interest, 
or create any lien, created no cloud 
upon the title, giving a right of can- 
eellation under Civ. Code (1910) §8§ 
5466. 5468. Witt v. Sims, 140 Ga. 48, 
78 SE 467. 

87. Bailev v. Folsom, 207 Ala. 329, 
98 S 479; Emig v. Frank P. Miller 
Corp., 238 Mich. 695, 214 NW 144; 
Whitney Vv. Port Huron, 88 Mich. 268, 
50 NW 316, 26 AmSR 291. 

88. Whitney v. Port Huron, supra. 

{a] “A cloud upon a title is but an 
apparent defect in it.—If the title, 
sole and absolute in fee, is really in 
the person moving against the cloud, 
the density of the cloud can make no 
difference in the right to have it re- 
moved. Anything of this kind that 
has a tendency, even in a slight de- 
gree, to cast doubt upon the owner’s 
title, and to stand in the way of a 
full and free exercise of his owner- 
ship, is, in my judgment, a cloud up- 
on ‘his title which the law should 
recognize and remove.’ Whitney v. 
Port Huron, 88 Mich. 268, 272, 50 NW 
316, 26 AmSR 291. 

Eagleston v. Goodykoontz, 182 

Ring v. Watson, 142 Miss. 
281, 107 S 6; Schroeder v. Gurney, 13 
N. Y. 430 [aft 10 Hun 413]. 

90. See infra § 117. 

91. U. S.—Devine v. Los Angeles, 
TIC ees clo, 26 SCte6b2. 50" I ed: 
1046; Richardson vy. Pennsylvania 
Coal Co., 203 Fed. 743. 

Conn.—Miles v. Strong, 62 Conn. 
95, nee A 459. 


74 “SE 255; 


WW egihoun v. "Atlanta, 122 


prima facie some right of a third 
party, either to the whole or some interest in the 
Some color of title in defendant must be 
shown in order to constitute a cloud,®® and if the 
alleged cloud has not even the appearance of validity, 
there is no ground for invoking the aid of equity to 
The magnitude of the apparent defect 
it is sufficient if the 
‘adverse claim has a tendency, even in a slight de- 
gree, to cast a doubt upon the owner’s title.*® 
an idle or groundless suspicion or baseless fear is 
not sufficient to warrant the cancellation of an in- 
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But 
parently Valid. 


Ga. 539, 50 SE 492; Waters v. Lewis, 
106 Ga. 758, 32 SE 854. ie 


Hawaii.—Paiko v. Boeynaems, 
Hawaii, 196. x 
Ill.—Schools Trustees v. Wilson, 


834 Tll. 347, 166 NE 55; McCormick 
v. Chicago Yacht Club, 331 Ill. 514, 
163 NE 418, 60 ALR 163; Greenough 


v. Greenough, 284 Ill. 416, 120 NE 272; 
McCarty v. McCarty, 275 Til. 573, 114 
NE 322; Parker v. ‘Shannon, 121 Il. 
452, 13 NE 155. 

Minn.—Lovell v. Marshall, 
Minn. 18, 202 NW 64. 

N. C.—Mechanics’ Bank, etc., Co. v. 
Whilden, 159 N. C. 280, 74 SE 1047, 
1048 [cit Cyc]. 


162 


Pa.—Andrews v. Landis, 24 Pa. 
Dist. 876. 
Tex.—Newman v. Newman, (Civ. 


A.) 86 SW 6385. 

See Madison Ave. Baptist Church v. 
Madison Ave. Baptist Church, 26 How 
Pr (N. Y.) 72 (mere threats and de- 
signs against a grantee in possession, 
accompanied by declarations of the 
invalidity of his deed, are not to be 
deemed a cloud on the title). 

{a] Only instruments or other 
proceedings in writing, which appear 
on the records and cast doubt on the 
validity of the record title, consti- 
tute clouds on title. McCormick v. 
Chicago Yacht Club, 331 Ill. 514, 163 
NE 418, 60 ALR 763; Allott v. Ameri- 
can Strawboard Co. 237 E.'55, 86 
NE 685; Andrews v. Landis, 24 Pa. 
Dist. 876. 

92. Chicago Auditorium Assoc. v. 
Willing, 20 F. (2d) 837, 842 [certio- 
rari granted 275 U.S. 519 mem, 48 SCt 
122 mem, 72 L. ed. 404 mem, and rev 
on other grounds 277 U.S. 274, 48 SCt 
507, 72 L. ed. 880]. 

“Tt is not contended that appellee’s 
verbally stated position alone consti- 
tutes a cloud. It is appellees’ posi- 
tion respecting the lease, this written 
document of record (which position 
is manifested by oral pronouncement, 
and by their refusal to consent to the 
rebuilding), in addition to the clauses, 
that creates the infirmity in appel- 
lant’s asserted right and defeats, or at 
least impairs, its enjoyment of its 
lease. It seems to us that this con- 
stitutes a removable cloud on title.” 
Chicago Auditorium Assoc. v. Willing, 
supra. 

93. Ala.—Bailey v. 
Ala. 329, 93 S 479. 

Ariz.—Dunbar  v. 20 
APIZs Ser Ago aie 

Ill.— Griffiths v. Griffiths, 198 Ill. 
632, 64 NE 1069; Rigdon v. Shirk, 127 
Ill. 411, 19 NE 698. 

Ind.—Follette v. Anderson, 56 Ind. 
A. 524, 105 NE 793. 

N. Y.—Ryerson ve- Willis; 81 NY. 
277 [aff 8 Daly 462]. 

Porto Rico.—Oriz de Betran v. Pou, 
6 Porto Rico Fed. 

Tenn.—Jones v. Jones, 
554, 266 SW 110. 

Va.—Lennig v. Harrisonburg Land, 
ete., Co., 107 Va. 458, 59 SE 400. 

Lease see infra § 39. 

94. U. S.—Phelps v. Harris, 101 U. 


Folsom, 207 


Morajeska, 


150 Tenn. 
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equity so as to authorize actions to quiet title eninge 
persons asserting any, adverse claim,®° a mere verbal 
‘claim or assertion of ownership in realty does not 
constitute a cloud on title.®+ 
where defendant’s position in respect of the written 
instrument of record under which he claims is mani- 
fested by verbal statements.°? 

A. valid claim, which may be enforced in Jaw or in 
equity, does not cast a cloud on title.°? 

[§ 24] 2. Necessary Attributes—a. Must Be ar 


But a cloud is created — 


Equity will not interfere to re- 


move a cloud on title where the invalidity of the | 
instrument or claim complained of appears on its 
face,°* or is established conclusively by matters of 


S. 370, 25 L. ed. 855; 
Georgetown, 15 Wall. 547, 21 L. ed. 
231;  Peirsoll v. Elliott, 6 Pet. Spy ¢3 
L. ed. 332; Chicago Auditorium Assoc. 
v. Cramer, 8 F. (2d) 998 [rev on oth- 
er grounds 20 F. (2d) 837 (certiorari 
granted 275 U. S. 579 mem, 48 SCt 122 
mem, 72 L. ed. 404 mem, and rev on 
other grounds 277 U. S. 274, 48 SCt 
507, 72 L. ed. 880)]; Taylor’ v. Fisk, 


94 Fed. 242. 

Ala.—Prestwood vy. Horn, 195 Ala. 
450, 70 S 134; Henderson v. Holman, 
193 Ala. 262, 69 S 424; Bell v. Mc- 
Laughlin, 183 Ala. 548, 62S 798; Ty- 
son v. Brown, 64 Ala. 244; Rea v. 
Longstreet, 54 Ala. 291. 

Ark.—Brizzolara Vv. Ft. Smith, 87 
Ark., 85, 112°.Siws 1845 Beardsley v. 
Hill, 85 Ark. 4, 106 SW 1169. 

Cal.—Las Animas, etc., Land Co. v. 
Preciado, 167 Cal. 580, 140 P 239; Cas- 
tro v. Barry, 79 Cal. 443, 21 Pp 946; 
Lick v. Ray, 43 Cal. 83; Leach v. Day, 
27 Cal. 643; Coleman v. Spring Constr. 
Co., 41 Cal. A. 201, 182 P 473. 

Conn.—Munson v. Munson, 28 Conn. 
582, 73 AmD 693; Hartford v. Chip- 
ee 21 Conn. 488. 


ery C.—Goodman vy. Wren, 34 App. 


- Fla.—Simmons y. Carlton, 44 Fla. 
719, 33 S 408; Reyes v. Middleton, 36 
Fla, MS eS 937, 51 AmSR 17, 29 LRA 
66; Sloan v. Sloan, 25) Bila. Soyo. a 
603; Benner v. Kendall, 21 Fla. 584. 

Ill.—Greenough v. Greenough, 284 
Ill. 416, 120 NE 272; McCarty v. Me- 
Carty, 275 1 573, 114 NE 322; Glos 
v.’ Peo., 259 Ill. 332, 102 NE 163, Ann 
Cas1914C 119; Petty Vv. Beers, 224 
Til. 129, 79 NE "204 Laff 127 Til. AW 5938q4 
Roby v. South Park Comrs., 215 Ill. 
200, 74 NE 125; Reinhardt v. Mathe- 
son, °253' Tl A. 390 [transf 333 IIl. 
56, 164 NE LS is 

Me. —Briggs v. Johnson, 71 Me. 235. 

Minn.—Lovell v. Marshall, 162 
Minn. 18, 202 NW 64; Mogan v. Car- 
ter, 48 Minn. 501, 51 NW 614; Maloney 
v. Finnegan, 38 ‘Minn. 70, 35 NW 723. 

Mo. —Turner v Hunter, 225 Mo. 71, 
123 SW 1097; MOR v. Black, 87 Mo. 
329; Clark v. Covenant Mut. L. Ins. 
Co., 52 Mo. 272; Gamble v. St. Louis, 
12 Mo. 617; Wegenka ieee PILE Joseph, 
(A.) 212 SW 7 

N. J.—De iriéa v. Ventura, (Ch.). 
eee A 580. 

Y.—Whiteside v. Noyac Cottage 
rene 142 N. Y. 585, 37 NE 624; Mel- 
len v. Mellen, 139 N. Y. 210, 34 Ni 
925; Moores vy. Townshend, 102 N. We 
387, 7 NE 401; Lehman v. Roberts, 86 
N. Y. 232; Dederer v. Voorhis, 81 N. Y. 
153; Wells v. Buffalo, 80 N. Y. 253 
aft 14 Hun 438]; Guest v. Brooklyn, 
79 N. Y. 624; Townsend v. New York, 
77 N. Y. 542; Guest v. Brooklyn, 69 
ING Yo b06 [aft 8 Hun 97]; Fonda v. 
Sage, 48 N. Y. 173; Crooke v. An- 
drews, ay N. Y. 547; Allen v. Buffalo, 
39 N. 386, 7 Transcr. A. 169; Farn- 
ham ay ‘Campbell, 34 N. Y. 480; -Wood 
v. Seely, 32 N. Y. 105; New York, etc., 
R. Co. v. Schuyler, 17 N. Y. 592; Ward 
v. Dewey, 16 N. Y. 519; Scott’ v. On- 
derdonk, 14 N. Y. 9, 67 AmD 106; 
Whitney v. Considine Iny. Co}, 176 


Hannewinkle v. 


For later cases, developments and changes in the law see cuinulative Annotations, same title, page and note number, 


§ 24] 


record;®® where extrinsic facts must be proved for 
the purpose of establishing its validity;°® or where 
the party claiming under it must, in order to recover 
thereon, necessarily offer evidence inevitably show- 
ing its invalidity and destroying its effect.°7 


App. Div. 157, 162 NYS 507; Hawes v. 
Clarke, 159 App. Div. 65; 144 NYS 11 
[rev 186 NYS 188]; Dooley v. Procter, 
etc., Mfg. Co., 158 App. Div. 429, 143 
NYS 650 [rev 77 Misc. 398, 187 NYS 
Tos prospect Park? ‘ete.)) R22Co. ive 
Morey, 155 App. Div. 347, 140 NYS 
880; Hicinbothem v. North Pelham, 
144 App. Div. 698, 129 NYS 715; Bern- 
stein v. Schoenfeld, 81 App. Div. fi bs 
SIEN IS: EL; Dailey v. Nassau County 
HE SOs, “Die ‘App. Div. 272, 65. NYS -396; 
Stokes v. Houghton, 16 ‘App. Div. 381, 
45 NYS 21; Mellen v. Banning, 60 Hun 
2 Gyn en Ie NYS 665 [aff 19 NYS 1001 (aff 
139 N. ¥. 210, 34 NE 925)1]; Elwood v. 
Rochester, 43 Hun 102, 6 NYSt 132 [aff 
122 N.. Y.. 229, 26 NE 238]; Levy v. 
Part... -o4 Barb. 248; Hotchkiss v. 
Elting, 36 Barb. 38; Matter of Harden, 
88 Misc. 420, 150 NYS 743; Rumble 
v. Smith, 66 "Mise. 298, 121 NYS 501; 
Von Beck v. Rondout, 15 AbbPr 48 [aft 
41 N. Y. 619 mem]; Wiggin v. New 
York, 9 Paige 16. 

N. eC Nal v. Griffith, 147 N. 
Cc oa 61 SE 51 

N. bia Fase Vv. McKnight, 1 N. D. 
266, 47 NW 375. 

Or.—Deckenbach vy. Deckenbach, 65 
Or. 160, 130 P 729. 

Pa.—Green v. Green, 237 Pa. 71, 85 
A 70; Born,-v. Pittsburgh, 226 "Pa. 
128, 109 A 614. 

Wis.—Pier v. Fond du Lac, 38 Wis. 
470; Hamilton v. Fond du Lac, 25 
Wis. 490; Meloy v. Dougherty, 16 Wis. 
269; Gamble v. Loop, 14 Wis. 465; 
Moore v. Cord, 14 Wis. 213; Head v. 
James, 13 Wis. 641. 

[a] In such case action based on 
instrument would fall of its own 
weight, without proof in rebuttal. 
Lytle v. Sandefur, 93 Ala. 396, 9 S 
260; Morgan v. Lehman, 92 Ala. 440, 
9 S 314; Rea sv. Longstreet, 54 Ala. 
291; Lick v. Ray, 43 Cal. 83; Benner 
v. Kendall, 21 Fla. 584; Barnes v. 
Mayo, 19 Fla. 542; Glos v. Peo., 259 
Ill. 332, 102 NE 763, AnnCas1914C 
119; Roby v. South Park Comrs., 215 
Till. 200, 74 NE 125; McArthur v. Grif- 
fith, 147 N.C. 545, 61 SE 519... 

[b] Municipal improvement bond. 
—If a bond issued by a municipal 
corporation under the Improvement 
Act of 1911 is void on its face, it does 
not constitute an enforceable obliga- 
tion against a lot owner, and casts 
no cloud upon his title, and is no 
ground upon which to base an action 
to quiet title. Coleman v. Spring 
Constr. Co., 41 Cal. A. 201, 182 P 473. 

[c] In Montana (1) the statute re- 
lating to removal of clouds expressly 
declares the rule stated in the text. 
Poulos v. Lyman Bros. Co., 63 Mont. 
561, 208 P 598; Newman vy. Northern 
Montana Credit Mens Assoc., 63 Mont. 
545, 208 P 914; Hicks v. ‘Rup pp, 49 
Mont. 40,140 P 97. (2) But ina stat- 
utory action to quiet title, as distin- 
guished from an action to remove a 
cloud, the rule is otherwise. See in- 
fra ee 11. é 

Particular instruments or claims 
see infra §§ 26-59. 


95. . S.—Stephen v. Beall, 22 
Wall. 329, 22 L. ed. 786. 
Conn.—Waterbury. Sav. Bank v. 
Lawler, 46 Conn. 243. 
Tll.—Sharp v. Sharp, .333 Ill. 267, 
164 NE 685. 
eae .—Douglass v. Nuzum, 16 Kan. 
Minn.—Mogan v. Carter, 48 Minn. 


501, 51 NW 614; Hart v. Marshall, 4 
Minn. 294. 

N. H.—Derry Nat. Bank v. Griffin, 
68 N. H. 183, 34 A 740; Eastman v. 
Thayer, 60 N. H. 408. 

N. Y.—Schroeder v. Gurney, 73 N. 
RS 130 {aff 10 Hun 413]; Bailey v. 
Briggs, 56 N. Y. 407; Ward v. Dewey, 
LCRNS Yo-51'9:$ Buffalo Cemetery Assoc. 
wv. Buffalo, 43 Hun 127, 5 NYSt 394 [aff 


QUIETING TITLE 


But 
118 N. Y. 61, 22 NE 962]; Nichols v. 
Voorhies, 6 Hun 307; Bissell v. Kel- 


logg, 60 Barb. 617 Late 65 N. Y¥. 4382]; 
Hall v. Lockport, 90 Misc. 429, 153 
Aue 298 

'a.—Born Avy Pittsburgh, 266 Pa. 
128, *T09 A 61 

Vt. Danny: Soule, 45 Vt. 303. 

Wis.—Moore v. Cord, 14 Wis. 213. 

“The law is well settled that no 
cloud is cast upon a title by a pro- 
ceeding or claim, where the record 
through which title is to be made 
shows a defence to the claim.’”’ Ste- 
phen v. Beall, 22 Wall. (U. 5.) 329, 
336, 22 Li. ed. 786. 

[a] Where everything appears of 
record, making validity of plaintiff's 
title a question of law, there is no 
cloud on title. Born v. Pittsburgh, 
266 Pa. 128, 109 A 614. 

[b] “Record” means not merely 
the record of the instrument, or con- 
veyance, or lien on which the adverse 
claim is based, but, where such in- 
strument is the result of judicial pro- 
ceedings, the entire record of such 
proceedings. Rumble v. Smith, 66 
Misc. 298). 121 NYS 501.2 

Gilman v. Van Brunt, 29 Minn. 
271, 183 NW 125; Lehman v. Roberts, 
86 N. Y. 232; Remington Paper Co. v. 
O’Dougherty, 81 N. Y. 650; Remington 
Paper Co. v. O’Dougherty, 8 LUNDY. 
474 [mod 16 Hun 494]; Prospect Park, 
etc., R. Co. v. Morey, 155 App. Div. 347. 
140 NYS 380; Mulligan v. Baring, 3 
Daly (N. ey Green v. Green, 237, 


Simmons y. Carlton, 44 Fla. 
719, 38 S 408; Sloan v. Sloan, 25 Fla. 
, 5 S 603; Moores v. Townshend, 102 
N. Y. 387, 7 NE 401; Townsend v. New 
York, 77 N: Yo 542" [aff 16°>Hun 3621: 
Washburn v. Burnham, 63 N. Y. 132; 
Marsh vy. Brooklyn, 59 N. Y. 280; 
Fonda v. Sage, 48 N. Y. 173; Overing 
v. Foote, 43 N. Y. 290; Scott v. Onder- 
donk, 14 N. Y. 9, 67 AmD 106; Hicin- 
bothem v.- North Pelham, 144 App. 
Div. 698,°129 NYS 715; Dudley v. 
Third Order St. Francis Cong., 65 Hun 
21, 19 NYS 605, 22 NYCivProc 387: 
Guest v. Brooklyn, 9 Hun 198 [rev on 
other grounds 73 N. Y. 611]; Rumble 
v. Smith, 66 Misc. 298, 121 NYS 501. 
ean 4 Pomeroy Eq. Jur. (3d ed) § 
[a] In South Dakota Comp. L. §§ 
4644, 4645 establish the rule in that 
state that an instrument constitutes 
no cloud upon title if its invalidity 
appears on its face, or if it necessari- 
ly appears from the evidence which 
the party claiming under it must use 
in order to enforce it. Grant aur 
ty v. ete Mortg. Co., 3 S. 


mn 53 NW. 
U. S.—Van Wyck vy. Knevals, 
108 ice S360 el Set 336, 27 L. ed. 201; 
Roxana Petroleum Corp. v. Colquitt, 
34 F. (2d) 470; Johnston v. Kramer, 
203 Fed. 733; Acord v. Pocahontas 
Corp., 174 Fed. 1019, 98 CCA 625 [aff 
156 Fed. 989, and certiorari den 215 
U. S. 607, 30 SCt 408, 54 L. ed. 346]; 
Schofield v. Ute Coal, ete., Co., 92 Fed. 
269, 34 CCA 334; Ormsby v. Ottman, 
85 Fed. 492, 29 CCA 295; Lamb v. 
Farrell, 21 Fed. 5; Coulson y. Port- 
land, 6 F, Cas. No. 3,275, Deady 481. 
Ala.—Jones v. Lacey, 125 S 635; 
Joiner v. Glover, 201 Ala. 279, 78 S 
55; King Lumber Co. v. Spragner, 176 
Ala. 564, 58 S 920; Henry Bank v. El- 
kins, 165 Ala. 628, 51 S 821; Parker v. 
Miller-Brent Lumber Co., 157 Ala. 282, 


47 S 580; Greene v. Boaz, 157 Ala. 68, 
pai 255; Rea v. Longstreet, 54 Ala. 


Ark.—Lawrence y. Zimpleman, 37 
Ark. 648. 

Cal,—Las Animas, etc., Land Co. v. 
Preciado, 167 Cal. 580, 140 P 239; Lick 
v. Ray, 43 Cal. 83; Pixley Vv. Huggins, 
15 Cal. 127; Bishop v.: Barndt, 43 Cal. 
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equity will grant relief where the instrument or claim 
of defendant appears to be valid on its face, and 
plaintiff, in order to show its invalidity, would be 
compelled to offer extrinsic evidence,°* especially 
if such evidence rests in parol, and is liable to be lost 


A, 149, 184 P 901. 


Conn. —Waterbury Sav. Bank vy. 
Lawler, 46 Conn. 243. 
Ga.—McMullen v. Cooper, 125 Ga. 


435, 54 SH 98. 

Ida.—Roberts v. Harrill, 42 Ida. 555, 
247 P 451. 

Ill.— Greenough v. Greenough, 284 
Ill. 416,120 NE 272; Glos v. Peo., 259 
Tl. 332, 102 NE 768, "AnnCasi914C 119; 
Allott v. American Strawboard Co., 
237 Ill. 55, 86 NE 685; Roby v. South 
Park Comrs., 2116, PLA. 200, 74 NE 125; 
ei chee Via Goodykoontz, 182 Ill. A’ 
18. 

Ind.—Sanxay v. Hunger, 42 Ind. 44. 

Iowa.—Cranston v. McQuiston, 127 
Iowa 104, 102 NW 785. 

EF ies anesthe v. Nuzum, 16 Kan. 
Ky.—Ecton v. Smith, 12 Ky. Op. 725. 
Mich.—Emig v. Frank P. Miller 

Corp., 238 Mich. 695, 214 NW 144; 

Casgrain v. Hammond, 134 Mich. 419, 

96 NW 510, 104 AmSR 610; Stoddard 

Vv. Prescott, 58 Mich. 542, 25 NW 508. 
Mo.—Thompson v. Pinnell, 237 Mo. 

545, 141 SW 605; Mason vy. Black, 87 

Mo. 329; Clark v. Covenant Mut. L. 

Ins. Co., 52 Mo. 272; Gamble v. St. 

Louis, 12 Mo. 617; Tipton Bank vy. 

Davidson, 40 Mo. 421; Judge v. 

Lackland, 3 Mo. A. 107. 
Mont.—Poulos v. Lyman Bros. Co., 

63 Mont. 561, 208 P 598; eae v. 

Rupp, 49 Mont. 40, 140 P 9 
N. J.—De Luca y. Wentne, (Cou aia} 

147 A 580. 

N. Y.—Sayer v. New York, 208 N. Y. 
gees ae NE 764; Lehman v. Roberts, 

BAR Springport v. Teutonia 

ee “Bank, 75 N. Y. 397; Boyle v. 

Brooklyn, 71 N. Y. 1 \[rev 8 Hun 32]; 

Washburn v. Burnham, GS IN Yet doiaae 

Marsh v. Brooklyn, 59 N. vn 280 [rev 

2 Hun 142, 4 Thomps. & C. 413]; New- 

ell v. Wheeler, 48 N. Y. 486; Fonda v. 

Sage, 48 N. Y. 173 [aff 46 ca 109]; 

Crooke v. Andrews, 40 N. Y. 547; Al- 

len v. Buffalo, 39 N. Y. 386, 7 Transcr. 

A. 169; Williams v. Fitzhugh, 37 N. 

AY’ 444, 5 Transcr. A. 61; Wood v. 

Seely, 32 N. Y. 105; Lounsbury v. 

Purdy, 18 N. Y. 515 [aff 16 Barb. 376]; 

New York, etc., R. Co. v. Schuyler, i7 


Ni. 1692); Ward v. Dewey, 16 N. Y. 
519: Heywood v. Buffalo, 14 N. Y. 
534; Craft v. Merrill, 14 N. Y. 456; 


Scott v. Onderdonk, 14 'N. Y. Q6F AmD 
106; Lewis v. Buffalo, Sheld. 80, 29 
HowPr 335; Nickerson y. Canton Mar- 
ble Co., 35 App. Div. 111, 54 NYS 705; 
Stokes v. Houghton, 16 App. Div. 381, 
45 NYS 21; Travis v. Phelps, 86 Hun' 
593, 33 NYS 744; Flood v. Van Wor- 
mer, 70 Hun 415, 24 NYS 460 [aff 147 
N. Y. 284, 41 NE 569]; Carpenter v. 
Carpenter, 40 Hun 263; Coit v. Grey, 
25 Hun 444; New York y. North Shore, 
ete., Ferry Co., 9 Hun 620; McTeague 
v. Coulter, 38 N. Y. Super. 208; Clark 
v. Kirkland, 64 Misc. 585, 119 NYS 
1117; Rozwadow Young Men’s Assoc. 
v. Langwell, 1386 NYS 1065; Mutual 
L. Ins. Co. v. Holloday, 13 AbbNCas 
16; Van Doren v. New York, 9 Paige 
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N. C—McArthur v. Griffith, 147 N. 
C. 545, 61 SE 519; Basket v. Moss, 115 
NEC: 448, 20 SE "33" 44 AmSR 463, 48 
LRA 842. 

Oh.—Lowmiller v. Fouser, 52 Qh. 
St. 123, 39 NE 419. 

Or.—Beno v. Norris, 77 Or. 506, 151 
Pi3t oRichards:.v. Mohr, (3c Ork oi, 
143 P 1102; Deckenbach v. Decken- 
bach, 65 Or. 160, 130 P 729; McLeod v. 
Lloyd, 43 Or. 260,.71 P 795, 74 P 491; 
Teal v. Collins, 9 Or. 89. 

Pa.—Born v. Pittsburgh, 266 Pa. 
128, 109 A 614. 


S. C.—State Univ. v. Columbia 
Academy, 85 S. C. 546, 67 SE 951. 
Wash. — Montgomery Vv. Cowlitz 


County, 14 Wash. 230, 44 P 259. 
Wis.—Suring v. Rollman, 145 Wis. | 
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through lapse of time or otherwise.®® 
said that the true test in determining whether or 
not an instrument or claim constitutes a cloud on 
Would the owner of the property in an 
action at law brought by the adverse party, founded 
upon the instrument or claim, be required to offer 
If such proof would 


title is: 


evidence to defeat a recovery ? 


be necessary the cloud would exist; 
would be unnecessary, no shade would be cast by 
the presence of the instrument or claim. 
trine asserted in some eases is, that if the defect or 
invalidity is not apparent to the ordinary searcher, 
but 1s such as to require legal acumen to discover 


490, 130 NW 485. 

[a] Character of extrinsic proof to 
which the true owner must resort is 
immaterial. Stokes v. Houghton, 16 
App. Div. 381, 45 NYS 21. 

{b] Affidavit.—The affidavit of a 
grantor, made and filed after execu- 
tion and delivery of deeds, stating 
that they were procured by fraud, 
and that she repudiated them, was a 
cloud on the title of the grantees. 
Dausch v. Barker, 329 Ill. 410, 160 NE 
765. 

Particular instruments or claims 
see infra §§ 26—59. 

99. Ala.—Richardson v. Stephens, 
12 Ala. woOk. 25 es eoos oViaritin sv, 
Hewitt, 44 Ala. 418. . 

105 Cal. 


Cal.—Bolton v. Gilleran, 
244, 38 P 881, 45 AmSR 33. 

Colo.—Phillippi v. Leet, 19 Colo. 
246, 35 P 540. 

Conn.—Waterbury Sav. Bank yv. 
Lawler, 46 Conn. 243. 

Ind.—Sanxay v. Hunger, 42 Ind. 44. 

Kan.—Douglass v. Nuzum, 16 Kan. 
iS Ray, 

Miss.——Huntington v. Allen, 44 
Miss. 654. 

Mo.—Porter v. Reed, 123 Mo. 587; 
Mason v. Black, 87 Mo. 329; Beedle 
v. Mead, 81 Mo. 297; .South Presby. 


Church v. Hintze, 72 Mo. 363 [aff.5 


Mo. A. 578]; Harrington v. Utterback, 
57 Mo. 519; Clark v. Covenant Mut. 
i. ins. Co; 52. Mo. 272; Tipton Bank 


v. Davidson, 40 Mo. A. 421. 

N. H.—Hallett v. Parker, 69 N. H. 
134, 39 A 583; Perham v.' Haverhill 
Fibre Co., 64 N. H. 23 AW 323" Brooks 
Vv. Howland, 58 N. H. 98. 

N. Y.—St. Stephen’s Protestant 
Fpiscopal Church v. Transfiguration 
Church Zone Yoo, O94 INE bod) Ann 
Cas1912A’'760; Rumsey v. Buffalo, 97 
WN. Y. 114; Schroeder v. Gurney, 73 
N. Y. 430 [aff 10 Hun 413]; Marsh v. 
Brooklyn, 59 N.Y: 280; Favill .v. 
Roberts, 50 N. Y. 222 [aff 3 Lans. 14]; 
Fonda v. Sage, 48 N. Y. 173; Crooke v. 
Andrews, 40 N. Y. 547; Wood v. Seely, 
32 N. Y. 105; Ward v. Dewey, 16 N. 
Y. 519; Elwood v. Rochester, 43 Hun 
102, 6 NYSt 132 [aff 122 N. Y. 229, 25 


NE 238]; Carpenter v. Carpenter, 40 
Hun 263; Masterson v. Hoyt, 55 Barb. 
520; Corwithe v. Griffing, 21 Barb. 9; 


Cox v. Clift; 3 Barb. 481 [aff 2 N. Y. 
118]; Field v. Holbrook, 13 N. Y. Su- 
per. 597, 14 HowPr 103; Cook v. New- 
man, 8 HowPr 523; Radcliff v. Row- 
ley, 2 Barb. Ch. 23. 

N. C.—McArthur v. Griffith, 147 N. 
GC. 545, 61° SE 519. 

Oh.—Lowmiller v. 52 Oh. 
St 7235139 INE 419: 

Pa.—Dull’s App., 113 Pa. 510, 6 A 
540; Lewis v. Parrott, 37 WklyNC 
330. 

Wis.—Moore v. Cord, 14 Wis. 213. 

1. U. S.—Thompson v. Pack, 219 
Fed. 624. 

Ala.—Prestwood v. Horn, 195 Ala. 
450, 70 S 134; Dailey v. Koepple, 164 
Ala. 317, 51 S 348; Parker v. Miller- 
Brent Lumber Co., 157 Ala. 282, 47 S 
580; Lytle v. Sandefur, 93 Ala. 396, 
9 S 260; Morgan v. Lehman, 92 Ala. 
440, 9 S 314; Rea v. Longstreet, 54 
Ala. 291. 

Ark.—Hagegart v. 


Fouser, 


Chapman, etce., 


QUIETING TITLE 


Tt has been 


if the proof 
The doc- 


Land Co., 77 Ark. 527, 92 SW 792, 7 
AnnCas 333. 

Cal.—Las Animas, ete., Land Co. v. 
Preciado, 167 ‘Cal. 580, 140 P 239; 
Pixley v.. Huggins, 5 Cali 127, 

Fla. arnes v. Mayo, 19 Fla. 542; 
Davidson v. Seeger, 15 Fla. 671. 

Ga.—Cooper v. Davis, 158 Ga. 566, 
123 SE 893; McMullen v. Cooper, 125 
ra. 435, 54 SH 97; Thompson v. Eto- 
wah Iron Coin or Ga. 538, 17 SE 663. 

Va —Hagan CoOL: Nor ton Coal Co., 
137 Va. 140, 119 SE 153. 

“It is settled by a long line of deci- 
sions in this Court that if the title 
against which relief is prayed be of 
such a character as that, if asserted 
by action and put in evidence, it 
would drive the other party to the 
production of his own title in order to 
establish a defense, it constitutes a 
cloud which the latter has the right 
to call upon the Court to remove and 
dissipate. If, on the other hand, the 
title be void on its face; if it be a 
nullity—a mere felo de se, when pro- 
duced, so that an action based upon 
it will ‘fall of its own weight,’ as has 
been said, then the title of the party 
plaintiff is not necessarily clouded 
thereby.” Lick v. Ray, 43 Cal. 83, 88. 

2. Schwab vy. St. Louis, 310 Mo. 
116, 274 SW 1058; Mahen v. Rubr, 293 
Mo. 500, 240 SW 164; Maxwell v. 
Growney, 279 Mo. 113, 213 SW. 427; 
Pocoke v. Peterson, 256 Mo. 501, 165 
SW 1017; Jewett v. Boardman, 181 
Mo. 647, 81 SW 186; . Verdin v. St. 
Louis, 131 Mo. 26, 33 SW 480, 36 SW 


52; Merchants Bank v. Evans, 51 Mo. 
335; Perkins v. Baer, 95 Mo. A. 70, 68 
SW 939. 


3. Forniquet v. Forstall, 34 Miss. 
87; Stokes v. Houghton, 16 App. Div. 
3815.45 NYS 20: 


4. U. S—dQuinton v. Neville, 152 
Fed. 879, 81 CCA 673. 
* Colo. — Wells v. Brown, 23 Colo. A, 


190, 128 P 869. 

Ida.—Clinton v. Meyer, 43 Ida. 796, 
255 P 316. 

Kan.—Commercial Nat. Bank vy. 
Combs, 114 Kan. 52, 216 P 819. 

Mass.—Flaherty v. Goldinger, 249 
Mass. 564, 144 NE 374; McArthur v 
Hood Rubber Co., 221 Mass. 372, 109 
NE 162; Sawyer v. Cook, 188 Mass. 
163, 74 NE 356. 

N. J.—Foley v. Kirk, 33°N. J. Ea. 
170. And see Stevens v. Ryerson, 6 
N. J. Eq. 477 (holding that equity 
may decree the cancellation of an in- 
strument, although it has become a 
nullity by nonperformance of condi- 
tions, on the ground that its existence 
may be a cloud on complainant’s ti- 
tle, or subject him to litigation at a 
future period when the facts become 
involved in obscurity). 

N. Y.—Stokes v. Houghton, 16 App. 
Diwan ool 4 be NU Sa ele el anal bomen ye 
Cummings, 1 Johns. Ch. 517. Contra 
Hotchkiss v. Elting, 36 Barb. 38. 

Okl.—Bogard v. Sweet, 17 Okl. 40, 
87_P 669. [aff 209: U.4S;-.464,) 28) SCt 
595, 52 L. ed. 892]. 

{a] MTllustrations.—(1) Where one 
who had an agency contract to sell 
property or to buy it for himself with- 
in a specified time, and during the life 
thereof, negotiated a sale to another, 


[§ 24 


it, whether it appears upon the face of the instrument 
or record or has to be proved aliunde, the jurisdic- 
tion of equity may be invoked to remove the cloud.’ 
Where the deed or other instrument sought to be 
set aside is a mere nullity, but, left in an uncanceled 
state, may be a cloud on title, it is immaterial wheth- 
er it was originally invalid by reason of extrinsic 
facts,* or has become insufficient by reason of sub- 
sequent events not impeaching its original validity, 
but only destroying its future operation.* 

Contrary rule. 
strument or claim void on its face does not constitute 
a cloud on title’ has been questioned in some eases,® 


The justice of the rule that an in- 


but the purchaser declared his agree- 
ment to purchase at an end for fail- 
ure to furnish abstract of title and 
deed, and the agent failed to exercise 
his option to purchase for himself, a 
subsequent purchaser of the property 
was entitled to have its title quieted 
as against the claims of the agent. 
Commercial Nat. Bank v. Combs, 114 
Kan. 62, 216 P 819. (2) A trust deed 
given by the owner of land, which has 
become null and void by a valid sale 
of the land for taxes, and, so long as 
it remains unreleased on the record, 
constitutes a cloud on the title of the 
purchaser at the sale for taxes. 
Wells v. Brown, 23 Colo. A. 190, 128. 
P 869. (8) The lessee of a theater, 
after a covenant as to the price it 
should charge for admission had be- 
come inoperative under the terms of 
the lease, was entitled to maintain 
an action to cancel the covenant as a 
cloud on its title. De Kalb Holding 
Co. v. Madison Theatre Co., 165 App. 
Div. 202,.151 NYS 85. 

Applicability of rule to: 

Conas for sale of land see infra § 
Deeds see infra § 29, 

Lease see infra § 39. 

Mechanics’ lien § 40. 

Mortgages see infra § 37. 

5. See supra note 94. 

6. See cases infra this note. 

[a] Criticism of doctrine.—(1) 
This rule “leads to the strange scene, 
almost daily witnessed in the courts, 
of defendants urging that the instru- 
ments under which they claim are 
void, and therefore, that they ought 
to be permitted to stand unmolested; 
and of judges deciding that the court 
cannot interfere, because the deed or 
other instrument is void; while from 
a business point of view every intel- 
ligent person knows that the instru- 
ment is a serious injury to the plain- 
tiff’s title, greatly depreciating its 
market value; and the judge himself 
who thus repeats the rule would nei- 
ther buy the property while thus af- 
fected, nor loan a dollar upon its 
security. This doctrine is in truth 
based upon mere verbal logic, rather 
than upon consideration of justice or 
expediency.” 3 Pomeroy Eq. Jur. § 
1399 {quot Roberts v. Harrill, 42 Ida. 
555, 247 P 451, 452; Day Land, etc., 
Co. v. State, 68 Tex. 526, 537, 4 SW 
865]. (2) In Maloney v. Finnegan, 38 
Minn. 70, 71, 73, 35 NW 723, the court, 
while following former decisions to 
the effect that an action to remove a 
cloud is not maintainable where the 
instrument complained of its void up- 
on its face, said: “It is, perhaps, 
auestionable whether the better rea- 
son is not in favor of a different or 
modified rule; but however this may 
be, the law is so well established by 
the great weight of authority, and the 
statutory action to determine adverse 
claims is so available a remedy in 
such cases (whenever the action of 
ejectment will not lie), that there 
seems to be no sufficient reason why 
we should not adhere to ‘the rule 
which has been long settled by the 
decisions of this court, and in accord- 
ance with the generally prevailing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 24-25] 


and some authorities have held that equity has ju- 
risdiction to cancel a void instrument whether its 
character as such appears on its face or not.? 
In some jurisdictions, where the 
statutes authorize actions to determine adverse 
claims or to quiet title,® it is held that relief may be 
had against deeds and other instruments void on their 
face, even though they may not constitute technical 
clouds on title ‘ander equitable principles.® 

[§ 25] b. Must Be Substantial and Capable of 
The alleged cloud must be pri- 
ma facie substantial,+° and cast such a suspicion on 


Under statutes. 


Embarrassing Title. 


doctrine.” In this case Mitchell, J., 
in a vigorous dissenting opinion, said: 
“The old reason assigned for the rule 
was that, if the defects appear on the 
face of the instrument, no reason ex- 
isted for equitable interference, be- 
cause it could not be said that any 
cloud whatever is cast upon the title. 
Whatever technical reason for such a 
rule might have existed when law and 
equity jurisdictions were separate, no 
reason now exists for its continuance. 
The rule is based wholly on what Mr. 
Pomeroy calls verbal logic, and not 
upon any principle of justice or com- 
mon sense. Hvery business man 
knows that an instrument may be so 
serious a cloud that no lawyer would 
pass the title, and no man buy the 
property, and yet a court, after grave 
deliberation, might hold that the in- 
strument was void on its face, and 
then, perhaps, it would be void only 
because the court said so. To allowa 
defendant to commit legal suicide by 
urging that the instrument under 
which he claims is void, and for the 
court ¢e hold on that ground that the 
plaintiff needs no relief, although his 
title is seriously clouded in fact, is 
neither just nor reasonable. The doc- 
trine is seriously criticised by some 
of the best text writers, and has been 
repudiated by some respectable au- 
thorities. It serves no good purpose, 
but, on the contrary, often results in 
a denial of justice. Under these cir- 
cumstances, it not being a rule of 
property, but merely one of practice, 
T think the sooner we emancipate our- 
selves from it the better it will be 
for the credit of the court, and for the 
proper administration of justice.” 

(3) “We think it [the general rule] 
should not be extended or applied 
literally to every case which seems to 
fall within its scope.’’ Lovell v. Mar- 


shall, 162 Minn. 18, 25, 202 NW 64, 
67. 

Vee Porter vo. cones, 6. Coldw- 
(Tenn.) 313; Williams v. Talliaferro, 


1 Coldw. (Tenn.) 87; Almony v. Hicks, 
3 Head. (Tenn.) 39; Jones v. Perry, 
10 Yerg. (Tenn.) 59, 30 AmD 430; 
Johnson v. Cooper, 2 Yerg. (Tenn.) 
524, 24 AmD 502; Day Land, etc., Co. 
Vv. State, 68 Tex. 526, 4 SW 865; Mc- 
Allen First Nat. Bank v. Moore, (Tex. 
Civ, EAD) SW 2020) 1455 Degetau Vv. 
Mayer, (Tex. Civ. A.) 145 SW 1054; 
Gardner v. Buckeye Savy., etc., Co., 
(W. Va.) 152 SE 530; Perdue v. Bal- 
lengee, 87 W. Va. 618, 105 SE 767; 
Gilbert v. McCreary, 87 W. Va. 56, 
104 SE 273, 12 ALR 1172; Tennant v. 
Fretts, 67 W. Va. 569, 68 SH 387, 140 
AmSR 979, 29 LRANS 625; Jones v. 
Crim, 66 W. Va. 301, 66 SE SOU eCole 
lins v. Reger, 62 WwW. Va. i} 57 SE 
743; Whitehouse v. Jones, 60 W. Va. 
680, 55 SE 730, 12 LRANS 49. But 
see *Ryburn v. ‘Getzendaner, 1 Tex. Un- 
rep, Cas, 849; Carlilesv. Bldridge, 1 
inex: AM Ol yi Cas. § 988 (both holding 
that, where the facts showing the in- 
validity of the claim are all of record, 
a suit to remove a cloud will not lie). 

“The law is otherwise in most ju- 
risdictions, but, in this state, the 
question, whether an owner of land 
in possession under good title may 
maintain a suit in equity to cancel an 
instrument absolutely void on its 
face, under which a claim is made, 
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constituting a cloud on his title, is 
not an open question; and we think 
it has been rightly settled here on the 
bases of practical necessity, reason 
and ancient principle and precedents.” 
Gilbert v. McCreary, 87 W. Va. 56, 61, 
104 SH 273,12 ALR 1172. | 

8. See supra §§ 7-10. © 

9. See infra § 117. 


10. Patch v. Morrisett, (Va.) 22 
SE 173. 
Hees Cal.—Hartman vy. Reed, 50 Cal. 


Per oer ell v. Disney, 93 Ky. 41, 
18 SW 1 


Mich. oe Re v. Trowbridge, 38 
Mich. 454. - 
Minn.—Lovell v. Marshall, 162 


Minn. 18, 202 NW 64. 

N. ¥.—Ward v. Dewey, 16 N. Y. 519. 

12: S.—Lyon v. Alley, 130 U.S. 
aire) SG 480, 32 L. ed. 899; Chicago 
Auditorium Assoc. v. Willing, 200: 
(2d) 837 [rev 8 F. (2d) 998, and cer- 
tiorari granted 275. U. S. 579 mem, 
48 SCt 122 mem, 72 L. ed. 404 mem, 
rev on other grounds 277 U. S. 274, 
48 SCt 507, 72 L.. ed. 880]. 

Ala.—Martin v. Hewitt, 44 Ala. 418; 
Marston v. Rowe, 39 Ala. 722; Ander- 
son v. Hooks, 9 Ala. 704. 

Ga.—Dart v. Orme, 41 Ga. 376. 

Ill.— Ames v. Sankey, £28) D1, 523;5 24 
NE 579; Hodgen v. Guttery, 58 aout 
431; Reed v. Tyler, 56 Ill. 288. 

Bgl ii boas v. Nuzum, 16 Kan. 
515. 

Md.—Holland v. Baltimore, 11 Md. 
186, 69 AmD 195. 

Mich.—King v. Carpenter, 37. Mich. 


363. 
een -—Conkey v. Dike, 17 Minn. 
Miss.—Phelps v. Harris, 51 Miss. 


789; Glazier v. Bailey, 47 Miss. 395; 
Fowler v. McCartney, 27 Miss. 509. 

Nebr.—Corey v. Schuster, 44 Nebr. 
269, 62 NW 470. 
om ee tories v. Talbot, 1 Heisk. 

See Chase v. Sporn, 98 Okl. 72, 224 
P 171 (a set-off cannot be interposed 
in an action to foreclose a mortgage, 
claiming loss of profits of a sale of a 
lease by reason of a cloud on title to 
the land, where the cloud was re- 
moved by plaintiff within a reason- 
able time, and no enforceable contract 
for the sale of the lease to one ready 
and able to buy, except for such cloud 
on the title, is shown). 

13. U. S.—Chicago Auditorium As- 
soc. v. Willing, 20 F. (2d) 8387 [rev 8 
F. (2d) 998, and certiorari granted 
275 U. S. 579 mem, 48 SCt 122 mem, 
72 L. ed. 404 mem, rev on other 
grounds 277 'U. S. 274, 48 SCt 507, 72 
L. ed. 880]. 

Ala.—Lehman v. Shook, 69 Ala. 486. 


Conn.—Hartford v. Chipman, 21 
Conn, 488. 
TJ]. Hodgen v. Guttery, 58 Ill. 431. 


Iowa.—Key City Gaslight Co. v. 
Munsell, 19 Iowa 305. ’ 
Kan. — Douglass v. Nuzum, 16 Kan. 


Hili5s 
126 


Md.—Rosenthal 
Md. 147,.94 A 1030. 
Mich.—Whitney v. Port Huron, 88 
Mich. 268, 50 NW 316, 26 AmSR 291. 
N. H.—Tucker v. Kenniston, 47 N 
H. 267, 93 AmD 425. 
N. Y.—Ward v. Dewey, 16 N. Y. 519. 
‘Wquity interferes to remove clouds 
upen title because they embarrass the 


v. Donnelly, 


Papert wt bay! ee Ofer fs) as 5 


the title or interest to which it is hostilet? as will 
injuriously affect the market vaiue of the property,” 
or seriously embarrass the owner, either in disposing 
of the property,!? or in maintaining his rights.14 
In other words, if the claim constituting the alleged 
cloud is such as’ to cause a reasonable fear that it 
may at some time be asserted against the owner 
vexatiously or injuriously, equity has jurisdiction ;*° 
but if the instrument or claim complained of is not 
one which, presently, or in the future, will embarrass 
plaintiff or endanger his title, equity will refuse to 
entertain the suit.'® 


owner of the property clouded, and 
tend to impede his free sale and dis- 
position of it.’’ Bissell v. Kellogg, 60 
Barb. 617, 629 [aff 65 N. Y. 432]. 

14. U. S.—Phelps v. Harris, 101 U. 
S. 370, 25 L. ed. 855; Lamb-v. Farrell, 


21 Fed. 5; Chamberlain v. Marshall, 8 
Fed. 398. 

Conn.—Hartford v. Chipman, ‘21 
Conn. 488. 


Ga.—Thompson v. Etowah Iron Co., 

91 Ga. 538, 17 SE 663. 

Siegeemery Seas ips v. Nuzum, 16 Kan. 
Ky.—Hcton v. Smith, 6 KyL 224. 
Mont.—Poulos v. Lyman Bros. Co., 

63 set one 561, 208 P 598. 

Y.—Ward v. Dewey, 16 N. Y. 519; 


Cox. Clift, 2 N. Y. 118 [aff 3 Barb. 
‘15. U. S.—Lyon v. Alley, 130 U. S. 


177, 9 SCt 480, 32 L. ed. 899; Phelps v. 
Harris, 101 U. S. 370, 25 lL. ed. 855. 
Ala.—Martin v. Hewitt, 44 Ala. 418. 
Conn.—Hartford v. Chipman, 21 
Conn. 488. 
Me.—Gerry v. Stimson, 60 Me. 186.” 
Md.—Rosenthal v. Donnelly, 126 Md. 
147, 94 A 1030; Polk v. Rose, 25 Md. 
1535.39 Am D773: 


so ess: ——Martin v. Graves, 5 Allen 
aa H.—Brooks v. Howland, 58 N. H. 


N. Y.—Townsend v. New York, 
N. Y. 542; Crooke v. Andrews, 40 N. 
Y. 547; Sanders v. Parshall, 67 Hun 
£07, 22 "NYS 20 [aff 142 N. Y. 679 mem, 
37 NE 825 mem]. 
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N. C.—Murray v. Hazell, 99 N. C. 
168, 5 SE 428. 
Pa.—Stewart’s APD. Misa) Pateesor 


‘ Haines’ App., 73 Pa. 169. 


Wiser _—Anderson v. Talbot, 1 Heisk. 
Sees -—Carroll v. Brown, 28 Gratt. (69 

a 

W. es Gare v. Buckeye Sav., 
etc., Co., 152 SE 530; McClung’ v. Se- 
well, \ Valley RCo; 97 W. Va. 685, 127 

fat Suits.—“Under the. jurisdic- 
tion and practice in equity, independ- 
ently of statute, the object of a bill 
to remove a cloud upon title, and to 
quiet the possession of real estate, is 
to protect the owner of the legal title 
from being disturbed in his posses- 
sion, or harassed by suits in regard 
to that title.” Frost v. Spitley, 121 
U. S. 552, 556, 7 SCt 11297 30 i. ‘edt 
1010. 

Other illustrations of matters or 
claims constituting clouds on title see 
cases supra § 23 note 82 [c]-[f]. 

16. Conn.—Hartford vy. Chapman, 
21 Conn. 488. 

Freee .—Leatherman v. Schwab, 124 S 

Ga.— Witt v. Sims, 140 Ga. 48, 78 SE 


467. x 

Ill.— Glos v. Peo., 259 Ill. 332, 102 
NE 763, AnnCas1914C 119. 

Kan.—Banister v. Fallis, 85 Kan. 
820. 116 P 822. 

Ky.—Bcton v. Smith, 12 Ky. Op. 


725. 

Mass.—Hardy v. Sanborn, 172 Mass. 
405, 52 NE 517. 

Mich.—Torrent v. Muskegon Boom- 
ing Co., 22 Mich. 354. 

N. Y.—Ryerson v. Willis, 81 N. Y. 
277 [aff 8 Daly 462]; Townsend v. 
New York, 77 N. Y. 542 [aff 16 Hun 
3862]; Bockes v. Lansing, 74 N. Y¥- 


154 [51 C.J.] 


[§ 26] 3. Particular Instruments or Matters—a. 
The general rule that a 
court of equity will not intervene to cancel or remove 
as a cloud on title an instrument or claim void on 
its facet’ finds frequent. application in the case of 
deeds;® and the rule is no less applicable, even 
though the invalidity does not appear on the face 
of the deed, if it necessarily appears in some of the 
links of title which one claiming under the deed would 
have to establish in order to give it force and ef- 
In some jurisdictions, however, equity has 
assumed jurisdiction to cancel deeds void on their 


Deeds—(1) Void on Face. 


fect.1° 


face.?° 


437 [aff 13 Hun 38]; . Farnham v. 
Campbell, 34 N. Y. 480; Cox v. Clift, 2 
N. Y. 118 [aff 3 Barb. 481]; Hawes v. 
Clarke, 159 App. Div. 65, 144 NYS 11; 
Reno Oil Co. v. Culver, 60 App. Div. 
129, 69 NYS 969. 

N. C.—Wadsworth v. Cozard, 175 
Ney Co L658 94 SH 67081 Murray. vy; 
Hazell, 99 N. C. 168, 5 SE 428. 

Tex.—West Lumber Co. v. David- 
son, (Civ. A.) 196 SW 305. 

Va.—Lennig v. Harrisonburg Land, 
ete., Co., 107 Va. 458, 59 SE 400. 

Wis.—Head v. James, 13 Wis. 641. 

Sask.—Trotter v. National Mfg. Co., 
5 Sask. L. 244, 8 DomLR 138, 22 West 
LR 615, 3 WestWkly 383. 

[a] Illustration.—A bill will not 
lie to remove a cloud consisting 6f an 
assertion by defendant of ownership 
in the land by virtue of his being a 
pledgee of stock in a corporation 
which formerly owned the land and 
to enjoin a sale of such stock, since 
the stock is not negotiable. West 
Lumber Co. v. Davidson, (Tex. Civ. 
A.) 196 SW 305. 

[b] Bill in equity which states 
nothing but naked pretense of title in 
respondent, and prays for relief 
against it on the ground of an appre- 
hended injury, cannot be maintained. 
. Torrent v. Muskegon Booming Co., 22 
Mich. 354. 

[e] Conveyance by reversioner is 
not a cloud on the title of life tenants. 
Cooper v. Davis, 158 Ga. 566, 123 SH 
893 


[dj] Outlawed lien.—Equity will 
not set aside, as a cloud on title, a 
lien outlawed by the statute of limi- 
tations. House v. Carr, 185 N. Y. 453, 
78 NE 171, 113 AmSR 936, 6 LRANS 
510, 7 AnnCas 185. 

Other illustrations of matters or 
claims not constituting clouds on ti- 
tle see.cases supra § 23 note 82 [g]- 


[i]. 

17. See supra § 24. 

180 Ue) Ss. Stephen” tv... beall, 22 
Wall. 329, 336, 22 Li, ed. 786; Peirsoll 


v. Elliott, 6 Pet. 95, 8 L. ed. 332; Ash- 
burn v. Graves, 149 Fed. 968, 79 CCA 
478 [rev on other grounds 215 U. S. 
331, 30 SCt 108, 54 L. ed. 217). 

Ala.—Elba v. Cooper, 208 Ala. 149, 
93 S 853; Seeberg v. Norville, 204 Ala. 
20, 85 S 505; Prestwood v. Horn, 195 
Ala. 450, 70 S 184; Patterson v. Simp- 
son, 147 Ala. 550, 41 S 842; Hendon v. 
Delvichio, 137 Ala. 594, 34 S 830; Borst 
v. Simpson, 90 Ala. 373, 7S 814; Lock- 
ett. v. Hurt, 57 Ala. 198; Daniel v. 
Stewart, 55 Ala. 278; Rea v. Long- 
street, 54 Ala. 291. 

Ark.—Beardsley v. Hill, 85 Ark. 4, 
106 SW 1169; Haggart v. Chapman, 
etc., Land Co., 77 Ark. 527, 92-SW 795, 
7 AnnCas 333. 

Cal.— Pixley v. Huggins, 15 Cal. 127. 

Conn.—Alden vy. Trubee, 44 Conn. 
455. 

D. C.—Mayse v. Gaddis, 2 App. 20; 
Welden v. Stickney, 1 App. 3438. 

Fla.—Reyes v. Middleton, 36 Fla. 99, 
WiS 937," 61)  AmSR 174 29 LRA 66; 
Barnes v. Mayo, 19 Fla. 542; David- 
son v. Seegar, 15 Fla. 671. 

Ga.—Cooper v. Davis, 158 Ga. 566, 
123 SE 893; McMullen vy. Cooper, 125 
Ga. 435, 54 SE 97; Thompson vy. Et- 
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[§ 27] (2) Executed by Stranger to Title. 
deed executed by a mere stranger to the title does not 
constitute a cloud thereon.*+ 

[§ 28] (8) Indefinite Description. 
seribes the land so indefinitely as to render it void 
on its face, it doés not constitute a cloud which equi- 
ty will remove.?? 

[§ 29] (4) Apparently Valid?*—(a) In General. 
In accordance with the rule previously stated,?* 
where a deed is apparently valid, and its invalidity 
can be shown only by the introduction of extrinsic 
evidence, it is a cloud on title justifying the inter- 


-'T§§ 26-29 
A 


If a deed de- 


vention of equity,”° notwithstanding such deed would 


owah Iron Co., 91 Ga. 538, 17 SE 663. 
Ill.—Glos v. Furman, 164 Ill. 585, 45 
NE 1019. 
Mich.—Purdy v. Law, 132 Mich. 622, 


94 NW 182. 
Canfield, 26 


Minn.—Baldwin  v. 
Minn. 43, 1‘NW 261. 

Mo.—Hannibal, ete, R. Co. v. Nor- 
toni, 154 Mo. 142, 55 SW 220; Mason v. 
Block, 87 Mo. 329; Johnson v. Cot- 
Sy ie Ironing Mach. Co., 8 Mo. A. 


Nebr.—Wright v. Smith, 11 Nebr. 
341, 7 NW 537; Best v. Grist, 1 Nebr. 
(Unoff.) 812, 95 NW 836. 

N. Y.—Smith vy. Reid, 134. N. Y. 568, 
31 NE 1082; Moores v. Townshend, 
102 N. Y. 387, 7 NE 401; Lehman vy. 
Roberts, 86 N. Y. 232 [aff 9 Daly 284]; 
Schroeder v. Gurney, 73 N. Y. 430; 
Fonda v. Sage, 48 N. Y. 173; Prospect 
Park, ete., R. Co. v. Morey, 155 App. 
Div. 347, 140 NYS 380; Levy v. Hart, 
54 Barb. 248; Hotchkiss v. Elting, 36 
Barb. 38. 

N. C.—Busbee v. Macy, 85 N. C. 329. 

Or.—Deckenbach vy, Deckenbach, 65 
Orv lG0tAs 0RPLIZ9: 

Wis.—Robertson v. Kinkhead, 26 
Wis. 560; Head v. James, 13 Wis. 641. 

[a] MTllustrations.—(1) Where a 
deed recited that it was executed pur- 
suant to power of attorney, which 
required written consent of a certain 
person as a condition to its exercise, 
but such person neither joined in the 
conveyance nor certified his consent 
thereon, as required by Code (1907) § 
3434, the deed was invalid on its face, 
and therefore did not constitute a 
cloud on grantor’s title. Seeberg v. 
Norville, 204 Ala. 20, 85 S 505. (2) 
Where one plaintiff had title only to 
a life estate in the premises involved, 
and another only to a contingent lifé 
estate, dependent on the first dying 
without children or grandchildren, 
and defendant had title only to re- 
version after expiration of the life 
estates, defendant’s title was not a 
cloud on the life tenants’ titles, and 
for this reason plaintiffs were with- 
out right to have canceled defend- 
ant’s deed under which he claimed 
title to reversion. Cooper v. Davis, 
158 Ga. 566, 123 SE 893. 

[b] No exception to rule stated in 
the text is allowed because plaintiff 
is an infant in present need of money, 
and the lot is not now productive. 
Cohen v. Sharp, 44 Cal. 29 

Tax deeds see infra § 53. 

19. Birmingham v. McCormack, 
145 Ala. 685, 40 S 111; Jewett v. 
Boardman, I81 Mo. 647, 81 SW 186; 
Fonda v. Sage, 48 N. Y. 1738. 


20. Williams v. Talliaferro, 1 
Coldw. (Tenn.) 37; Jones v. Perry, 
10 Yerg. (Tenn.) 59, 30 AmD 430; 


Johnson v. Cooper, 2 Yerg. (Tenn.) 
524, 24 AmD 502; Perdue v. Ballengee, 
87 W. Va. 618, 105 SE 767; Jones v. 
Crim, 66 W. Va. 301, 66 SE 367; White- 
house v. Jones, 60 W. Va. 680, 55 SE 
730, 12 LRANS 49. 

Generally see supra § 24. 

Under statutory proceedings to de- 
termine adverse claims see infra § 


117. 
21. U. S.—Ashburn v. Graves, 149 


Fed. 968, 79 CCA 478 [rev on other 
grounds 215 U. S. 331, 30 SCt 108, 54 
L. ed. 217]. 

Ala.—Davis v. Stokes, 214 Ala. 234,. 
107 S 76; Lytle v. Sandefur, 93 Ala. 
396, 9 S 260; Rea v. Longstreet, 54 
Ala. 291. 

Cal.—Bothin v. California Title Ins., 
ete. -Couni53 Cal. 718,96 2 500. Cur 
tis, v. Sutter, 15.Cal. 259; Pixley vy. 
Huggins, 15 Cal. 127. 
haa C.—Welden v. Stickney, 1 App. 

Fla.—Barnes v- Mayo, 19 Fla. 540. 

Ga.—Thompson v. Etowah Iron Co., 
91 Ga. 538, 17 SE 663. 

Mo.—Hannibal, ete., R. Co. v. Nor- 
toni, 154 Mo. 142, 55 SW 220. 

N. Y.—Ward v. Dewey, 16 N. Y. 519; 
Houghtaling v. Walling, 48 Hun 104, 
15 NYSt., 575. 

But see Richards v. Mohr, 73 Or. 57, 
143 P 1102 (where it is stated, by way 
of dictum, that a cloud on title is 
created by an attempted conveyance 
by a stranger). 

“A sale of the land of the true own- 
er, as the property of a mere stranger, 
with whom he is not connected, from 
whom he does not mediately or imme- 
diately trace title, cannot cast a cloud 
on his title.’ Rea vy. Longstreet, 54 


Ala. 291, .295 [quot Thompson vy. 
ryeacs Iron Co., 91 Ga. 538, 544,17 SE. 
[a] “If am entire stranger as- 


sumes to convey the premises to 
which he has no shadow of a title, and 
of which another is in possession, no 
real cloud is thereby created. There 
is nothing to give such a deed even 
the semblance of force. It can never 
be used to the serious annoyance or 
injury of the owner.” Ward yv. Dew- 
CY5. 26 Ney. 55197 529. 

22. St. Louis Bridge. Co. v. Curtis, 
103 Ill. 410; Prospect Park, etc, R. 
Co. v. Morey, 155 App. Div. 347, 140 
NYS 380; Busbee v. Macy, 85 N.C. 
329; Head v. James, 13 Wis. 641. 

[a] Where it is apparent that de- 
scription of property conveyed by 
deeds is not sufficiently comprehen- 
sive to embrace a certain tract, there 
can be no cloud on the title of that 
tract growing out of such descrip- 
tion, and consequently a bill to quiet 
title and remove a cloud, and to re- 
strain the sale of the lands conveyed 
by the deeds, cannot be maintained. 
St. Louis Bridge Co. v. Curtis, 103 
Ill. 410. 

23. Preventing wrongful sale of 
lands see infra §§ 63-68. 

24. See supra § 24. 

25. U. S.—Graves v. Ashburn, 215 
Ur Ss 3381, 80-SCt-1085 1545 Lb: edt 247% 
Van Wyck v. Knevals, 106 U. S. 360, 1 
SCt 336, 27 L. ed. 201; Babcock Lum- 
ber, ete., Co. v. Ferguson, 243 Fed. 623 
[aff 252 Fed. 705, 164 CCA 545 (cer- 
tiorari den 248 U. S. 570 mem, 39 SCt 
10 mem, 63 L. ed. 426 mem, and app 
dism 248 U. S. 540 mem, 39 SCt 132 
mem, 63 L. ed. 411 mem)]; Johnston 
v. Kramer, 203 Fed. 733; Remer v. 
McKay, 54 Fed. 432; Bunce v. Galla- 


-gher, 4 F. Cas. No. 2,133, 5 Blatchf. 


81. 
Ala.—Hutson v. Campbell, 207 Ala. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i ee 


\ 
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§ 29] 


not support .an action in ejectment.?°® 
deed, apparently valid, have been procured by fraud 
in order to warrant setting it aside as a cloud on ti- 
A deed valid on its face constitutes a cloud 
on title if delivered, although it was not recorded ;?§ 
and, on the other hand, the record of an apparently 
valid deed is a cloud on title although it was not 


tle.?7 


637, 93 S 539; Prestwood v. Horn, 195 
Ala. 450, 70 S 134; Henry Bank v. 
Elkins, 165 Ala. 628, 51 S 821; Lock- 
ett. v..Hurt,- 57 Ala. 198: Daniel -v. 
Stewart, 55 Ala. 278; Rea v. Long- 
street, 54 Ala. 291; Barclay v. Plant, 
50 Ala. 509; Lyon v. Hunt, 11 Ala. 
295, 46 AmD 216. 

Ark.—Shreve v. Carter, 177 Ark. 815, 
8 SW (2d) 443; Dudley v. Dudley, 126 
Ark. 182, 189 SW 8388; Bowling v. 
Stough,'101 Ark. 398, 142 SW 512; 
Hageart v. Chapman, ete, Land Co.; 
Tl vArk.~ 527,92 Sw. 7925/7 AnnCas 
Hee Talieferro v. Barnett, 37 Ark. 


Cal.— Thompson vy. Lynch, 29 Cal. 
189; Pixley v. Huggins, 15 Cal. 127. 

Conn.—Reed v. Stevens, 93 Conn. 
659, 107 A 495, 497, 5 ALR 1081 [quot 
Cyc]; Alden v. Trubee, 44 Conn. 455. 

Del.—St. Stephen’s Evangelical Lu- 
theran Church v. Pierce, 8 Del. Ch. 
179, 68 A’ 194. 
mae; C.—Welden v. Stickney, 1 App. 

Fla.—Barnes v. Mayo, 19 Fla. 542; 
Davidson vy. Seegar, 15 Fla. 671. 

Ga.—Hodges v. Wheeler, 126 Ga. 
848, 56 SE 76; Watkins v. Nugen, 
118 Ga. 375, 45 SE 260; Graham v. 
Hall, 68 Ga. 354, 

ASO» s Liles, 


Ill.—Spatz v. Paulus, 
120 NE 503; Schnellbacher v. Jobst, 
21 e319 tN 3.80) ae RaW pve 
Allen, 184 Ill. 77, 56 NE 403 [aff 85 
Ill, A. 23]; Crawford v. Chicago, etc., 
R. Co., 112 Ill. 314; Van Dorn v. Leep- 
er, 95 Ill. 35; Brooks v. Kearns, 86 
DUG 47% sSLout: -v.- "Cook, “37: 111. u283i; 
Shaw v. Allen, 85 Ill. A, 23 [aff 184 
Ill. 77, 56 NE 403]. 

Iowa.—Thomas v. Kennedy, 24 Iowa 
397, 95 AmD 740. 

Ky.—Murphy v. Metz, 77 SW 191, 
25 KyL 1124; Kant v. Hall, 23 SW 954, 
asia bps 

Md.—Logsdon v. Brailer Min. Co., 
143 Md. 463, 123 A 113; Rosenthal v. 
Donnelly, 126 Md. 147, 94 A 1030. — 

Mich.—Emig’ v. Frank P. Miller 


Corp., 238 Mich. 695, 214 NW 144; 
Blount v. Eames, 150 Mich. 35, 113 
NW 589; Stoddard v. Prescott, 58 


Mich. 542, 25 NW 508; Chaffee v. De- 
troit, 53 Mich. 573, 19 NW 191; Palm- 
er v. Rich, 12 Mich. 414. 

Minn.—Lake Superior Land Co. v. 
Emerson, 38 Minn. 406, 38 NW 200, 
8 AmSR 679. 

Miss.—Hardther ‘v. Salloum, 147 
Miss. 346, 114 S 621; Rives v. McNeil, 
1275 Miss. 839,~90  S4595;> Leflore. v. 
Flowers, 117 Miss. 682, 78 S 513 [rev 
on other grounds 118 Miss. 75, 79 S 
60]. 

Mo.—Mahen v. Ruhr, 293 Mo. 500, 
240 SW 164; Jewett v. Boardman, 181 
Mo. 647, 81 SW 186; Mason v. Black, 


87 Mo. 329. 
N. H.—Baldwin v. Wallace, 146 A 
90. 

N. Y.—St. Stephen’s Protestant 


Episcopal Chureh v. Transfiguration 
Church, 201 N. Y. 1, 94 NE 191, Ann 
Cas1912A 760; Easthampton v. Bow- 
man, 136 N. Y. 521, 32 NE 987; Leh- 
man v. Roberts, 86 N. Y. 232 [aff 9 
Daly 284]; Remington Paper Co. v. 
O’Dougherty, 81 N. Y. 650; Remington 
Paper Co. v. O’Dougherty, 81 N. Y. 
474 [mod 16 Hun 594]; Bettinger v. 
Van Alstine, 79 Hun 517, 29 NYS 904; 
Mutual L. Ins. Co. v. Corey, 54 Hun 
493, 7 NYS 939 [aff 185 N. Y. 326, 
31 NE 1095]; Remington Paper Co. v. 
O’Dougherty, 16 Hun 594 [mod_ on 
other grounds 81 N. Y. 474]; City 
Real Est. Co. v. Clark, 36 Misc. 709, 
14 NYS 405; Rozwadow Young Men’s 
Assoc. v. Langwell, 136 NYS 1065. 


°490, 130 NW 485; 
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Nor need a delivered.?° 


N. C.—Sears v. Braswell, 197 N. C. 
515, 149 SE 846; Satterwhite v. Gal- 
lagher, 173 N. C. 525, 92 SE 369; Bus- 
bee v. Macy, 85 N. C. 329. 

N. D.—Smith v. Fladeland, 55 N. D. 
433, 214 NW 42; Nelson v. Walrod, 
53 N. D. 409, 206 NW 218. 

Pa.—Octoraro Water Co. v. Garri- 
son, 271 Pa. 421, 114 A 638; Dillon v. 
Hegarty, 222 Pa. 166, 70 A 998;, Hck- 
man v. Eckman, 55 Pa. 269. 

. D.—Fitzgerald v. Miller, 7 S. D. 
61, 68 NW 221. 

Tenn.—Anderson v. Talbot, 1 Heisk. 
407; Carter v. Taylor, 3 Head 30; 
Whillock v. Grisham, 8 Sneed 237; 
Johnson vy. Cooper, 2 Yerg. 524, 24 
AmD 502. 

Nex,——-Tayler iv. Tau, (Civ. A.) 53 
SW 1085 [aff 88 Tex. 665, 32 SW 866]. 

Va.—McNamara Syndicate v. Boyd, 
112 Va. 145, 70 SE 694; Virginia Coal, 
es Co. v. Kelly, 93 Va. 332, 24 SE 

Wash.—Tyler v. Casey, 115 Wash. 
20,195 Py l042. 

vy. Va.—Crockett v. Cohen, 82 W. 
Va..284, 95 SE 959. 

Wis.—Suring v. Rollman, 145 Wis. 
Post v. Campbell, 
110 Wis. 878, 85 NW 1032. 

Wyo.—Chesney v. Valley Live Stock 
Co., 34 Wyo. 378, 244 P 216, 44 ALR 
1255. 


Man.—Brown v. Broughton, 25 Man. 
489, 24 DomLR 244, 31 WestLR 583, 
8 WestWkly 889. 

[a] “In order for outstanding con- 
veyances to be a cloud upon title, 
(1) it is necessary that they of them- 
selves, or in connection with alleged 
extrinsic facts, should constitute an 
apparent title; that is, one upon 
which a recovery could or might be 
had against the true owner were he 
in possession and relying upon pos- 
session alone. Anything which would 
force him to attack the adverse title, 
or to exhibit his own, would be a 
cloud; anything which would not have 
this effect, would be no _ cloud.” 
Thompson v. Etowah Iron Co., 91 Ga. 
538, 17 SE 663 [quot McMullen v. 
Cooper, 125 Ga. 435, 437, 54 SE 97). 

To same effect Cooper v. Davis, 158 
Ga. 566, 123 SE 893. (2) “It is suffi- 
cient if there be a deed, valid upon 
its face, accompanied with a claim 
of title based upon facts showing an 
apparent title under such circum- 
stances that a court of equity can 
see that the deed is likely to work 
mischief to the real owner of the 
property.” Fonda v. Sage, 48 N., Y. 
LS Reet: (3) “When such circum- 
stances exist, in connection with a 
deed, as not only give to it an ap- 
parent validity, but will enable the 
grantor to make out a prima facie 
title under it, a cloud is created.” 
Ward v. Dewey, 16 N. Y. 519, 529. (4) 
“Tf it is a deed, purporting to convey 
lands or other hereditaments, its ex- 
istence in an uncanceled state neces- 
sarily has a tendency to throw a cloud 
over the title.’ Lyon v. Hunt, 11 Ala, 
295,308, 46 AmD 216. 

[b] Conveyance need not be suffi- 
cient per se.—‘‘It cannot be necessary, 
to constitute a cloud, that the convey- 
ance should be sufficient per se, with- 
out being connected with any other 
evidence, to make out a prima facie 
title; because no conveyance, even if 
valid, could do this.” Ward v. Dewey, 
TOWING) Y7., bl 9 ede 9% 

[ec] Deed executed by married wo- 
man, without being acknowledged by 
her in the manner prescribed by law, 
and without disclosing that she was 


Illegal consideration. 
on its face, is in reality based on an illegal considera- 
tion, it constitutes a cloud on title.*° 

Alteration of a deed by the grantor after its de- 
livery to a third person for the grantee, by the in- 
sertion of the name of an additional grantee, cre- 


\ 


[51 C.J.J- 155 


If a deed, apparently valid 


married at the time of its execution, 
constitutes a cloud on title which 
equity will take cognizance of. 
Brooks vy. Kearns, 86 Ill. 547; Gal- 
liano v. Lane, 2 Sandf. Ch. (N. Y.) 147. 

[d] Deed purporting to convey a 
fee, when in fact it only conveyed a 
life estate, constitutes a cloud. Dal- 
las Compress Co. v. Smith, 202 Ala. 
193, 79 S 565. 

fe] Quitclaim deed recorded sub- 
sequent to warranty deed, conveying 
land to other grantees, is a cloud on 
the title of the grantees under the 
warranty deed. Emig v. Frank P. 
Men Corp., 238 Mich: 695, 214 NW 

4. 

[f] Conditional limitation of 
wife’s estate in deed to husband and 
wife.—A deed granted the land to hus- 
band and wife, their heirs and assigns, 
forever, with a clause that it was 
made to her on condition that if she 
should not continue to live with him, 
not having good cause for a divorce, 
the land should vest in fee in the hus- 
band. It was held that after the wife 
ceased to live with her husband, not 
having good ground for a divorce, the 
deed, so far as it related to the wife, 
constituted a cloud on his title that 
equity will cancel at his suit, notwith- 
standing he has obtained a decree of 
divorce from her for her desertion. 
eruth v. Smith, 23 Wis. 176, 99 AmD 

[g] Repurchase of land by life ten- 
ant at tax sale, inuring to benefit of 
remainderman.—Where land is sold 
to the government for nonpayment of 
direct taxes under the United States 
direct tax acts, which a tenant for 
life should have paid, his subsequent 
repurchase of the fee in his own name 
from the government is equivalent to 
a payment of the taxes, and the 
deed to himself is merely a cloud on 
the title of the remainderman, which 
a court of equity will remove. Chap- 
Lin} VeAWES 29 Cts Cle 231: 

_(h] Deed by one who had only con- 
tingent remainder, which afterward 
became extinct, cast a cloud on the 
title to the land in controversy, and 
should be declared null and void. 
Dickerson v. Dickerson, 211 Mo. 483, 
110 SW 700. 

{i] Deed valid to extent of one 
undivided portion ‘of land.—If the 
deed sought to be canceled as a cloud 
on plaintiff's title is a valid and oper- 
ative muniment of title in favor of de- 
fendant to the extent of one undi- 
vided portion of the land, although 
plaintiff may be the rightful owner of 
the other portion prayed for, the 
prayer for cancellation must be de- 


nied. Latham vy. Inman, 88 Ga. 505, 
15 SE 8. 
26. Prestwood v. Horn, 


195 Ala. 
450, 70 S 134. . 

27. Little v. Eaton, 267 Ill. 623, 108 
NE 727. . 

Deed procured by fraud as cloud on 
title see infra § 30. 

28. Goodloe v. Black, 54 SW 957, 
21 KyL 1286; Crowley v. Byrne, 71 
Wash, 444, 129 P 113. . 

29. Brewton v. Smith, 28 Ga. 442; 
Smith v. Dennett, 15 Minn. 81; Creagmn- 
er v. Bivert, 214 Mo. 473, 113 SW 1118; 
Donovan v. Wheeler, 67 Hun 68, 22 
NYS 51. See Little v. Eaton, 267 Ill. 
6238, 108 NE 727 (deed never delivered, 
and the grantee’s quitclaim to anoth- 
er, both recorded, are a cloud on her 
title, afterward acquired through a 
will, which she may have removed). 

30. Johnson v. Cooper, 2 Yerg. 
(Tenn.) 524, 24 AmD 502. 


HOG HLS Te] 
ates a cloud on the title of the original grantee ;** 
and the same is true where the grantor’s agent to 
whom a deed was delivered for delivery to the grantee 
on completion of payments erased the latter’s name 
and inserted the name of a new grantee without the 
knowledge or authority of the grantor.*? 

Execution by agent after principal’s death. A 
deed executed by an agent under a power not cou- 
pled with an interest, after the death of the prin- 
cipal, but antedated, constitutes a cloud on title 
which a court of equity will remove.** 

A deed which, originally valid, becomes inopera- 
tive by subsequent events is a cloud on title.2+ So, 
where a conveyance has been rescinded by redelivery 
of the deed to the grantor and unequivocal acts of 
abandonment on the part of the grantee, the deed 
constitutes a cloud on the grantor’s title which equi- 
ty will remove.*° 

Building restrictions in a deed may, owing to 
changed conditions, constitute a cloud on title which 
eyuity will remove.?® So a building restriction 
which has become unenforceable because of changed 
conditions in the use of the land for the benefit of 
which it was established may be removed as a cloud 
on title.2* On the other hand it has been held that a 
court of equity will not cancel building restrictions 
merely because the property, by reason of changed 
conditions, would be more valuable if put to uses 


31. Clark v. Creswell, 112 Md. 339, { 517, 158 P 1048; 
76 A 579,.21 AnnCas 338. 
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Dorris v. McManus, 
BCaly Al .506, 086 12 900% 


A 


[§§ 29-32 


prohibited by the restrictions.*® 

[§ 30] (b) Fraud and Undue Influence. A deed 
valid on its face, but in fact fraudulent,*® or pro- 
cured by undue influence,*? is a cloud on the title of 
the true owner which equity will remove; although 
the fraud becomes immaterial where defendant re- 
lies on a valid sheriff’s deed on foreclosure, and not 
on the fraudulent deed.4! So a conveyance in fraud 
of the grantor’s creditors is a cloud on the title ob- 
tained through appropriate proceedings by the ered- 
itors to enforce their debts.42 On the other hand it 
has been held that, where a debtor conveys land with 
intent to defraud his creditors, and they proceed 
to have the land sold, treating the conveyance as 
void, one who purchases at the execution sale is not 
entitled to come into equity to have the fraudulent 
deed brought in and canceled as a cloud on his ti- 
tle.*3 

[§ 31] (c) Forged Deeds.** A forged deed, reg- 
ular and valid on its face,*® and which has been 


‘recorded,*® may be canceled in equity as a cloud 


on the title of the true owner. 

_ False certificate of acknowledgment. An action 

can be maintained to cancel as a cloud on title a 

forged deed which has been recorded on the strength 

of a false certificate of acknowledgment made by one 

duly authorized to take acknowledgments of deeds.*7 
[§ 32] (d) Containing Conditions Precedent 


31 NE 1082. 


De Leonis v. Eng.—Hayward vy. 


Dimsdale, 17 


32. Smith v. Fladeland, 55 N. D.| Hammel, 1 Cal. A. 390, 82 P 349. Ves. Jr. 111, 34 Reprint 43. 
433, 214 NW 42. Ga.—Hodges v. Wheeler, 126 Ga. [a] Thus (1) a voluntary convey- 
33. Saltmarsh v. Smith, 82 Ala.| 848, 56 SH,76. ance in fraud of existing creditors is. 
404. Ill.—Moore v. Munn, 69 Ill. 591;]a cloud on the title acquired by virtue 
34. Dickerson v. Dickerson, 211] Redmond v. Packenham, 66 Ill. 434;] of the levy of an execution issued on 
Mo. 483, 110 SW 700. Kennedy vy. Northup, 15 Ill. 148. a judgment founded on such a debt. 
Generally see supra § 24. Ind.—Sherrin v. Flinn, 155 Ind. 422, | Spear v. Spear, 97 Me. 498, 54 A 1106. 
35. Huffman v. Huffman, 1 Lea|58 NE 549; Detwiler v. Schultheis, | (2) Where a judgment creditor en- 
(Tenn.) 491. 122 Indie 55. 23ND 709: forced the lien of his judgment by 
36. Werner v. Graham, 181 Cal. Ky.—Goodloe y. Black, 54 SW 957,| sale of land of the debtor, which has 
174, 183 P 945; St. Stephens Prot-| 21 KyL 1286. been fraudulently conveyed, the pur- 
estant Episcopal Church, etc. v. Mass.—-Martin v. Graves, 5 Allen} chaser at such sale may invoke the 
Transfiguration Church, 201 N. Y. 1,] 601. aid of a court of equity to remove the 


94 NE 191, AnnCas1912A 760. 

{a] Facts held sufficient to war- 
rant the removal, as a cloud on title, 
a covenant in a deed whereby the 
property ‘was restricted to church 
purposes, and its full use and develop- 
ment prevented. St. Stephens Prot- 
estant Episcopal Church y. Trans- 
figuration Church, 201 N. Y. 1, 94 NE 
191, AnnCas1912A 760; St. Stephens 
Protestant Episcopal Church v. 
Transfiguration Church, 130 App. Div. 
166,°114 NYS 623 [revi 59 Mise. 560, 
112 NYS 403]. 

37. McArthur v. Hood Rubber Co., 
221 Mass. 372, 109 NB 162. 

88. Cuneo v. Chicago Title, 
Gonses tl oll 58916 9IN E60 

[a] Rule applied.—Owners of 
property in a subdivision, whose par- 
ticular lots faced on an important and 
congested commercial street, were 
not entitled, on the ground of changed 
character and environment of the 
neighborhood, to have removed re- 
strictions contained in the deed to 
the property in the subdivision in- 
tended for the general benefit of all 
lot owners, which prevented the erec- 
tion of apartment houses or commer- 
cial buildings, notwithstanding the 
erection of apartment houses in the 
neighborhood immediately outside the 
subdivision, where lots facing on a 
terrace running through the subdivi- 
sion were still maintained as a resi- 
dence district. Cuneo v. Chicago Ti- 
tle, etc., Co., 337 Ill. 589, 169 NE 760. 
U. S.—Graves v. Ashburn, 215 
U. S. 331, 30 SCt 108, 54 L. ed. 217 [rev 
149 Fed. 968, 78 CCA 478]. 

Ala.—Shiff v. Andress, 40 S 824. 

Cal.—Koch v. Wilcoxon, 30 Cal. A. 


etc., 


Nebr.—Reynolds v. Rickgauer, 75 
Nebr. 163, 106 NW 175. 

N. Y.—Lupton v. Cornell, 4 Johns. 
Ch. 263. 

Or.—Burns v. Kennedy, 49 Or. 588, 
90 P1102. 

S. C.—Du Bose v. Kell, 76 5. C. 313, 
56 SE 968. 

Tenn.—Coleman v. Satterfield, 2 
Head 259. 

[a] If estate of grantee in deed 
procured by traud is postponed until 
@sath of given person, a bill in equity 
lies to set aside the deed as a cloud 


on title. Martin v. Graves, 5 Allen 
(Mass.) 601. 
[b] Cixvcumstances not showing 


fraud.—A patentee of military bound- 
ary land conveyed the land to E and 
the deed was duly recorded. Forty 
years afterward C purchased and ob- 
tained a deed of the same from the 
heirs of the patentee, claiming that 
the deed to E was made before issu- 
ance of the patent. It was held that 
no such fraud could be predicated of 
the deed from the heirs as to give 
equity jurisdiction of a bill to cancel 


the same. Comstock y. Henneberry, 
66 Ill. 212. 
40. Lewis v. Alston, 184 Ala. 339, 


63°S 1008; Hodges v. Wheeler, 126 
Ga, 848, 56 SE 76; Coleman v. Satter- 
field, 2 Head (Tenn.) 259. 

41. Morrissey v. Gray, 162 Cal. 638, 
124 P 246. 

42. Ala.—Lehman v. Shook, 69 Ala. 


486. 
Cal.— Tompkins v. Spout, 55 Cal. 
81: Hager v. Shindler, 29 Cal. 47. 
Me.—Spear v. Spear, 97° Me. 498, 54 
A 1106. 


N. Y.—Smith v. Reid, 134 N. Y. 568, 


cloud on his title, caused by the fraud- 
ulent conveyance, and to have such 
conveyance adjudged void. Smith v. 
Reid, 134 N. Y. 568, 31 NE 1082. (3): 
And this rule applies although the 
fraudulent deed expresses only a nom-— 
inal consideration. Smith y. Reid, su- 


pra. 

43. Thigpen v. Pitt, 54 N. Cc. 49. 
er Forged mortgage see infra §$ 
ol. . 

45. Echols v. Green, 140 Ga. 678, 


79 SE 557; Smith v. Burrus, 139 Ga. 
10, 76 SE 362; Sullivan v. Finnegan, 
101 Mass. 447; Meyer v. Wilcox, 136 
NYS 3387 [aff 153 App. Div. 907 mem, 
187 NYS 1129 mem]; Brown v. 
Broughton, 25 Man. 489, 24 DomLR 
244, 31 WestLR 583, 8 WestWkly 889. 

{a] Person in possession of part 
of house, claiming title thereto, may 
maintain a bill in equity to quiet his 
title against one who, thaving entered 
by plaintiff's permission into posses- 
sion of the other part of the house, 
remains there, claiming title to the 
whole house under a deed alleged by 
plaintiff to be a forgery. Sullivan v. 
Finnegan, 101 Mass. 447. 

46. Bunce v. Gallagher, 4 F. Cas. 
No. 2,133, 5 Blatchf. 481; Oswald v. 
Newbanks, 386 Ill. 490, 168 NE 340; 
Meyer v. Wilcox, 136 NYS 337 [aff 153 
App.) Dix, 907 amem~ 137 NYS Sit29: 
mem]; Bushnell v. Harford, 4 Johns. 
Che GNI as0ds 

47. Remington Paper Co. As 
O’Dougherty, 81 N. Y. 650; Reming- 
ton Paper Co. v. O’Dougherty, 81 N.- 
Y. 474 [mod 16 Hun 594]. See Ap- 
thorp v. Comstock, 2 Paige (N. Y.) 
482 (where a deed is alleged to be a 
forgery, and ‘has been improperly cer- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 32-37] 


That Have Not Been Performed. When an instru- 
ment in the form of a conveyance on condition prece- 
dent has been recorded by the grantee, who is as- 
serting rights thereunder, although no estate ever 
vested in him because the condition was not per- 
formed, these facts resting on extrinsic evidence, 
equity will decree a cancellation at the instance of 
the grantor.*® So too where the grantee in a deed 
containing a condition precedent has failed to com- 
ply with the terms of the grant, or has abandoned 
the estate, and the grantor is in possession, the lat- 
ter may maintain a bill in equity to cancel the deed 
as a cloud on title.*® And, generally, a contract im- 
posing a burden on, or vesting a right in, land on 
performance of a condition precedent under which, 
because of failure to perform the condition, no right, 
title, or interest has vested or ever can vest, will be 
eanceled as a cloud on the owner’s title.°° 

[§ 33] (e) Delivery in Escrow.°! A deed made 
in the course of negotiations for the sale of land, 
delivered only as an escrow and by some means find- 
ings its way on the record,®? either by accident or 
mistake,°*? or through fraud,*4 is such a cloud on 
the grantor’s title as will entitle him to have it can- 
celed upon the failure of the negotiations. 

[§ 34] (f) Including Lands by Mistake. Equity 
will quiet title to that part of a tract of land included 
by a mistake,in a conveyance regular on its face,®° 
at least where complainant and his grantors have 
remained in possession ever since the conveyance 
was made.°® On the other hand it has been held 
that a mistake in the description of land, insufficient 
to defeat the grantee’s legal title, does not constitute 
a cloud which will justify a resort to equity.°* 

[§ 35] (5) Not Capable of Being Used To Injure 


tified as duly proved and recorded, 
equity will take jurisdiction to re- 
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Okl. 58, 166 P 880; 
gett, 66 Okl. 52, 166 P 879; Hallam v. 


(51°C. J.] 157 


Owner. Equity will not interfere where the purpose 
of the deed is clear and it cannot operate presently 
or in the future to the injury of the true owner.°® 

[§ 36] b. Letters Patent for Land. Although, 
where evidence dehors letters patent for land is re- 
quired to show the invalidity thereof, the patent can 
be avoided only by a direct proceeding by the state 
to review the action of the commissioners of the land 
office, or by action in equity to vacate the patent,°* 
yet an individual may bring an action in equity to 
remove from his title a cloud consisting of a pat- 
ent from the state;®° and in some jurisdictions it 
has been held that equity will give relief even where 
the patent is void on its face.®+ 

[§ 37] ec. Mortgages*?—(1) In General. Al- 
though a contrary rule obtains in some jurisdic- 
tions,°? a mortgage which is invalid on its face,°* 
or whose invalidity is a matter of record,®*® or will 
appear from the proof which the mortgagee must 
reasonably make in order to establish it,®® does not 
constitute a cloud on title justifying the interven- 
tion of equity, although the right to have a mortgage 
canceled as a cloud will not be denied because it is 
not enforceable without resort to extrinsic evidence, 
where such evidence is required to supply a mere 
insufficiency, and does not go to the validity of the 
mortgage.°* So a mortgage given by one who has 
no title whatever is a nullity, and does not constitute 
a cloud on the title of the true owner under equity 
rules,°* although it may be an adverse claim within 
the meaning of statutes enlarging the jurisdiction of 
equity.°° But a mortgage, valid on its face, and 
requiring proof of extrinsic circumstances to show its 
invalidity, constitutes a cloud on title which equity 
will remove;’° and this is so whether the mortgage 


Hallam _v. Clag-| Lally v. New York Cent., etc., R. Co., 
123 App. Div. 35, 107 NYS 868. And 


move the cloud). 

48. Adams v. Guyandotte Valley 
R. Co., 64 W. Va. 181, 61 SE 341. 

49. Vicksburg, etc., R. Co. v. Rags- 
dale, 54 Miss. 200. 

50. Adams v. Guyandotte Valley 
Re iCon 64. W. Va-nlSt 61 (Sh 3415 yy 

Contracts for sale of land see infra 


§ 46. 

Deeds delivered in escrow see infra 
S330 

51. Contract for sale of land placed 


in escrow see infra § 46. 

Escrow generally see Escrows 21 C. 
J. p 864. 

52. Ajlen v. Brame, 98 Ark. 287, 
135 SW 850; Brown v. Wilson, 89 Cal. 
A. 764, 265 P 351; Eckman vy. Eckman, 
hd ele. Os 

53. Stanley v. Valentine, 79 Ill. 
544: Bales v. Roberts, 189 Mo. 49, 87 
SW 914: Willis v. Sweet, 49 Wis. 505, 
5 NW 895. 

[a] Recording of escrow.—A deed 
executed by a grantor and placed in 
the hands of a stranger to be held by 
him until the grantee does a particu- 
lar thing, and then to be delivered to 
him, and which by accident or mis- 
take is placed on record without ever 
having been delivered to the grantee, 
is, as to such grantee, absolutely void, 
and is a cloud on the grantor’s title 
which a court of equity will cancel. 
Stanley v. Valentine, 79 Ill. 544; Eich- 
lor v. Holroyd, 15 Ill. A. 657; Bales Vv. 
Roberts, 189 Mo. 49, 87 SW 914; Willis 
v. Sweet, 49 Wis. 505, 5 NW 895. 

54. _Ala.—Frazier v. Frazier, 211 
INES APA KOSI ae lawns ‘ 

Ariz.—Smith v. Mosbarger, 18 Ariz. 
OS 15 Gis os 

Conn.—Kimberly v. Fox, 27 Conn. 
307. 

J1l.—Skinner v. Baker, 79 Ill. 496. 

Ind.—Henry v. Carson, 96 Ind. 412. 

Okl.—Hallam v. Claggett, 66 Okl. 
78, 167 P 215; Hallam v. Claggett, 66 


Bailey, 66 Okl. 46, 166 P 874. 
Tenn.—Parrott v. Parrott, 1 Heisk. 


681. 

Colo.—Hitchens v. Milner Land, 
ete Co., 65 Colo. 597, 178 Bi 575, 577 
Lauot Cyel. 

Nebr.—Lavender vy. Holmes, 23 
Nebr. 345, 36 NW 516. nee 

Tex.—Riggs v. Pope, 3 Tex. Civ. A. 
179, 21 SW 1013. : 

Va.—Charles v. McClanahan, 130 
Va. 682, 108 SH 858. 

W. Va.—Smith v. O’Keefe, 43 W. 
Va. 172, 27. SE 353. 

fa] TIllustration.—Where land was 
conveyed by deed reserving one half 
the minerals, and the grantee in turn 
conveyed by deed without reserva- 
tion, such deed constituted a cloud on 
the title of the original grantor which 
he was entitled to have removed. 
Charles v. McClanahan, 130 Va. 682, 
108 SE 858. 

56. Smith v. Matthews, 81 Cal. 120, 
22 P 409; Hitchens y. Milner Land, 
Ctc:, COs 65 Colo. 5975, 178) Pi dts Oud. 
[quot Cyc]. 

57. Bevans v. Henry, 49 Ala. 123. 

58. Eagleston v. Goodykoontz, 182 
Tll. A. 318; Hardy v. Sanborn, 172 
Mass. 405, 52 NE 517; Murray v. 
Hazell, 99 N. C. 168, 5 SH 428. 

[a] Devisee’s conveyance of real 
estate before final settlement of es- 
tate by deed reciting that the title 
conveyed is derived by will, and 
covenanting against encumbrances 
except testator’s lawful debts, being 
subject to the executor’s right to dis- 
pose of the land for debts of the es- 
tate and administration charges, is no 
cloud on his rights to do so. Hardy v. 
Sanborn, 172 Mass. 405, 52 NE 517. 

59. See cases infra note 60. See 
also Publie Lands § 595. : 

60. Boggs v. Merced Min. Co., 14 
Cal. 279; Dooley v. Procter, etc., Mfg. 
Co., 158 App. Div. 429, 143 NYS 650; 


see State Univ. v. Columbia Academy, 
a8 °: C. 546, 67 SE 951 (grant by stat-— 
ute). 

[a] Effect of statute.—Code Civ. 
Proc. § 1957, empowering the attor- 
ney-general to bring actions to vacate 
or annul letters patent granted by 
the state, is not prohibitive of an ac- 
tion by an individual to remove, as a 
cloud on her title, a patent from the 
state. Lally v. New York Cent., etc., 
R. Co., 123 App. Div. 35, 107 NYS 868. 

61. Day Land, etc., Co. v. State, 68 
Tex. 526, 4 SW 865. 

62. Foreclosure sale see infra § 49. 

Preventing threatened sale under 
mortgage see infra § 68. 


63. Degetau v. Mayer, (Tex. Civ- 
pe SW 1054. See generally supra 
64. Benner v. Kendall, 21 Fla. 584; 


Dudley v. Third Order of St. Francis 
Cong., 65 Hun 21, 19 NYS 605 [aff 13% 
N. Y. 451,. 34, NE) 281]; (Cornish ve 
Frees, 74 Wis. 490, 48 NW 507. 

65. Bissell v. Kellogg, 60 Barb. 617 
[aff 65 N. Y. 432]. 

[a] Record of former suit.—Where 
the usurious character of a mortgage 
has been determined, and appears by 
the record of a former suit, there is 
no necessity for a bill quia timet, to 
entertain which is discretionary with 
a court of equity. Bissell v. Kellogg, 
60° Barb-:6L 77 [atke6S IN Yor4o2i¢ 

66. Dudley v. Third Order of St. 
Francis Cong., 65 Hun 21, 19 NYS 605 
[aff 1388 N. Y. 451, 34 NE 281]. 

67. Stokes v. Houghton, 16 App- 

iv. 381, 45 NYS 21. 

68. Cornish v. Frees, 74 Wis. 490, 
43 NW 507. 

See infra § 117. 

70. Ala.—-Gallilee Baptist Church 
Vv. Pallilla,, 219 Ala. 683, 123. S..210; 
King Lumber Co. v. Spragner, 176 Ala. 
564, 58 S 920; Interstate Bldg., etc., 
Assoc. v. Stocks, 124 Ala. 109, 27 & 


- 
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was, in its inception, not a valid lien on the property 
covered by it,71 or has since ceased to be a valid 
lien,” as where the consideration has failed,** or 
the secured debt has been paid or the mortgage oth- 
erwise satisfied.74 So, where the amount stated in 
the mortgage includes sums not advanced, the mort- 
gage is a cloud on title to the extent of such sums.‘® 
And a mortgage which appears by record as a first 
mortgage, but is in fact subordinate to a lien for 
unpaid purchase money, constitutes a cloud on the 
title.7® But where a vendee, knowing of an adverse 
claim against his vendor, takes a deed with cove- 
nant of title, and gives a mortgage not to be due 
until the vendor shall procure a quitclaim deed from 
the adverse claimant, which is not done within the 
time stipulated, the mortgage is not a cloud on the 
vendee’s title.77 

Forged mortgage is a cloud on title which equity 
will remove.*® 

Right of redemption. A purchaser at a mortgage 
foreclosure sale may maintain an action to quiet ti- 
tle against the mortgagor’s statutory right of re- 
demption which lias been forfeited by the mortga- 
gor’s refusal to deliver possession on demand.’® 


506; Richardson y. Stephens, 122 Ala. 
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is apparently valid on 


Us 31-39 ; 


Purchasers acquiring land subject to an existing 
trust deed are not entitled to have the deed can- 
celed as a cloud on title on the ground that it was 
without consideration.®°® 

Partial invalidity. Where the statute renders an 
obligation given to secure a usurious note invalid 
only to the extent of the interest, a mortgage given 
to secure such a note will not be canceled as a cloud 
on the mortgagor’s title.§? 

[§ 38] (2) Barred by Statute of Limitations. An 
action to quiet title against the holder of a mort- 
gage, on the naked ground that the right to fore- 
close the mortgage is barred by limitations, is not 

maintainable,? unless the right to such an action 
is given by statute.8? However, a person seeking to 
quiet title to land may interpose the bar of the stat- 
ute against a mortgagee defendant seeking in such 
action to foreclose his mortgage len.** 

[§ 39] d. Leases and Contracts Therefor.*® The 
general rules as to what constitute clouds on title®® 
apply to leases and contracts to lease.** Whenever 
proof of extrinsic facts is necessary to establish that 
an outstanding lease, regular on its face, was in- 
valid at its inception,®® or, although originally valid, 


its face, but 


301, 25 S 39 


Ariz.—Provident Mut. Bldg.-Loan 
Assoc. v. Schwertner, 15 Ariz. 517, 
140 P 495. 


Colo.—Wells v. Brown, 23 Colo. A. 
190, 128 P 869. 

Mich.—Alberts v. Steiner, 237 Mich. 
148, 211 NW 46; Flint Land Co. v. 
Fochtman, 140 Mich. 341, 103 NW 813. 

Minn.—New England Mut. L. Ins. 
es v. Capehart, 63 Minn. 120, 65 NW 

N. Y.—Swarthout v. Ranier, 143 N. 
Y. 499, 38 NE 726; Schoener v. Lis- 
sauer, 107 IN{ SY: iil, 13 NE 741; Ward 
v. Dewey, 16 Ne Yo. 51920 Stokes -v. 
Houghton, 16 App. Div. 381, 45 NYS 
21; Swarthout v. Ranier, 67 Hun 241, 
22 NYS 198 [aff 143. N. Y. 499, 38 NE 
726]; Williams v. Ayrault, 31 Barb. 
364; Smith v. Fellows, 41 N. Y. Super. 
see Hartson v. Davenport, 2 Barb. 

N. "G Basket Wee VLOSS) Lal beeNE: oC 
448, 20 SE 733, 44 AmSR 4638, 48 LRA 
HA Byerly v. Humphrey, ‘95 N. C. 
15 

Pa.—Onorato v. Carlini, 272 Pa. 
489, 116 A 387. 

Wis.—Pritchard v. Lewis, 125 Wis. 
664, 104 NW 989, 110 AmSR 873, 1 
LRANS 565; Burhop v. Milwaukee, 18 
Wis. 431. 

{a] Character of extrinsic evi- 
dence to which resorts must be had 
to establish. the invalidity of the 
mortgage is immaterial. Stokes v. 
Houghton, 16 App. Div. 381, 45 NYS 21. 

71. McCauley v. Coe, 150 Ill. 311, 
37 NE 232; Yeck v. Crum, 17 Ill. A. 43 
[rev on other grounds 122 Ill. 267, 14 

Swarthout v. Ranier, 143 N. 

: Clark v. Gibson, 

10 WkiyNC (Pa.) 522. And see cases 
supra note 70. 

72. Ala.—King Lumber Co. vy. 
Spragner, 176 Ala. 564, 58 S 920. 

Cal.—Shull vy. Crawford, 33 Cal. A. 
36, 164 P 330. 

Ill. McCauley v. Coe, 150 Ill. 311, 
37 NE 232. 

Ky.—Fitzsimmons y. Flynn, 13 Ky. 
Op. 950. 

Mont.—Berkin v. Healy, 52 Mont. 
EES 158 P 1020. 

Y.—Stokes v. Houghton, 16 App. 
Din. Se, 45 NYS 21; Levy v. Merrill, 
14 Hun 145. 

Tenn.—Carter v. Taylor, 3 Head 30. 

Ont.—Re Raycraft, 20 Ont. L. 4387, 
1 OntWN 509, 15 OntWR 438. 

[a] Unrecorded mortgage.—A 
mortgage constitutes a cloud on title 
which equity will remove, where it 


has ceased to be a valid lien on the 
lands covered by it, although such 
mortgage has never been recorded. 
Stokes v. Houghton, 16 App. Div. 381, 
45 NYS 21. 

Generally see supra § 24. 

73. King Lumber Co. v. Spragner, 
176 Ala. 564, 58 S 920; Shull v. Craw- 
ford, 33 Cal. A. 36, 164 P 330. 

[a] Thus a bill will lie to cancela 
mortgage and secured notes, they hav- 
ing been given for work to be done, 
and the consideration having failed 
through the work not being done. 
King Lumber Co. v. Spragner, 176 
Ala. 564, 58 S 920. 

Ala. 5p ely v. Martin, 107 Ala. 
132 


74. 
479,18 S 
Ariz.—Provident Mut. Bldg.-Loan 


“Assoc. v. Schwertner, 15 Ariz. 517, 140 


PEA bs 
Ill.—Doolittle v. Cook, 75 Ill. 354. 
Md.—Brown v. Stewart, 56 Md. 421. 
Mont.—vVitt v. Rogers, 81 Mont. 120, 


262 P 164; Berkin v. Healy, 52 Mont. 
398, 153 P1020. 
Ne Xe ill, 14 Hun 145; 


Kellogg *v. Wood, 4 Paige 578. 

[a] Mortgage remaining uncan- 
celed of record after payment of debt 
secured constitutes cloud on title. 
vat v. Rogers, 81 Mont. 120, 262 P 

[bj] Although statute provides that 
payment of mortgage divests title 
passing by mortgage, yet a mortgagor 
of land, in possession, who has fully 
paid the debt, may sue to have the 
payment established and the mort- 
gage canceled as a cloud on his title. 
Kelly v. Martin, 107 Ala. 479, 13 S 132 
(where the court said that the pay- 
ment, resting in parol, the evidence of 
it may be readily lost by death, re- 
moval, or failure of recollection of 
witnesses, or other causes, while the 
mortgage outstanding contains in it- 
self enduring evidence, prima facie, 
that the legal title has passed to the 
mortgagee, and still remains in him, 
and it is manifest therefore that the 
mortgagor is subjected to the danger 
of the loss of his estate, unless some 
remedy is afforded him of establishing 
the payment, and withdrawing from 
the mortgagee the instrument of such 
possible loss with which he is armed). 

Proceedings to compel satisfaction 
oF tina see Mortgages §§ 9741- 

vf 


75. 


Calvert v. Burnham, 6 Ont. A, 
620. 
76. Kennedy v. Babcock, 19 Misc. 


87, 43 NYS 832. 


77. Ryerson v. Willis, 8 Daly, 462 
[afi 81 SNR Yea Tai 

78. Rothschild v. Title Guarantee, 
etc., Co., 204 N. Y. 458, 97 NE 879, 41 
LRANS 740; Byerly v. Humphrey, 95 
IN) SCL 5 ls 

Forged deed see supra § 31. 

79. Connecticut Gen. L. Ins, Co. v. 
Weldon, 246 Fed. 265. 

Ati Schrei v. Van Alyea, 247 Ill. A. 


81. Briggs v. Richmond Industrial 
Bank, 197 N. C. 120, 147 SE 815 (hold- 
ing further that the usurious note it- 
self was not a cloud on the mort- 
gagor’s title). 

82. Capell v. Dill, 82 Kan. 652, 109 
P 286; Gibson vy. Johnson, 73 Kan. 261, 
84 P 982. But see Watkins v. La Mar, 
(Kan. A.) 69 P 730; Bank v. Steward, 
8 Kan. A. 22, 54 P 16 (both holding 
that a person in possession can have 


| his title quieted as against an unpaid 


mortgage on which the statute of lim- 
itations has run). 

Payment of mortgage debt as con- 
dition of relief see infra § 273. 

83. Mitchell v. Bickford, 192 Mass. 
244, 78 NE 453. 

[a] In Kansas Rev. St. (1923) 60— 
1802, providing that, where any mort- 
gage. on land has been in default for 
fifteen years or the lien thereof has 
ceased to exist, or when action to en- 
force the mortgage is barred by the 
statute of limitations, the landowner 
may maintain an action to quiet his 
title, authorizes an action to quiet ti- 
tle by one who has given a deed to 
secure a loan, where the debt becomes 
barred by limitation. Jones v. Ham- 
mond, 118 Kan. 479, 235 P 857. 

84. Marshutz v. "Seltzor, be Gal wAG 
140, 89 P 877; Hogaboom vy. Flower, 67 
Kan. 41, 72 Pp 547; Holmes v. Helhsch, 
105 Okl. W {a at rer 231 P 478 [quot Cyc]. 

85. Cross references: 

Lease given on sale for nonpayment 
or Rare ee and assessments see infra 
Oil gas and mining leases see Mines 

and Minerals § 711. 

SOEs making of lease see infra 


86. See supra §§ 23-25. 

87. Smith v. Martin, 154 Md. 462, 
140 A 593. And see cases infra note 
88 et seq. 

[a] Provisions in lease held not to 
constitute cloud on title.-—Smith v. 
Martin, 154 Md. 462, 140 A 593. 

88. U. S.—Westerlund v. Black 
ae Min. Co., 203 Fed. 599, 121 CCA 

Cal.—Glos v. McBride, 47 Cal. A. 


ed, RE Gt en en ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 39-43] 


has, by subsequent events, become functus officio,®® 
it constitutes a cloud on title. The same instrument 
may create both the title and the cloud thereon.®° 
Thus a provision in a long-term lease which the lessor 
asserts denies the lessee the right to replace build- 
ings thereon, and which is susceptible of such con- 
struction, is a cloud on the lessee’s title.° But there 
is no cloud on title where a lease or contract therefor 
is void on its face,®? or where extrinsic facts must 
be proved in order to establish its validity.°* 

Valid and enforceable claim. A lease or contract 
therefor which is valid and enforceable is not a 
cloud on the lessor’s title.°* 

[§ 40] e. Mechanics’ Liens. A mechanic’s lien, 
apparently valid on its face and requiring extrinsi¢ 
evidence to show its invalidity, constitutes a cloud 
on title.°® So equity will remove a cloud on the ti- 
tle caused by the record of a mechanie’s lien which 
has become forfeited by the lien claimant’s failure 
to institute foreclosure proceedings.°® 7 

[§ 41] f. Trusts—(1) In General. Where a trust 
is apparently valid and the facts necessary to show 
its invalidity must be proved by extrinsic evidence, 
it constitutes a cloud on title.°™ But an instrument 
creating a trust is not a cloud on title where its in- 
validity appears on its face.°® So no cloud on title 
is created by a paper recorded in a registry of deeds, 
giving notice that certain realty is claimed to be a 
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trust, in favor of the signer and others, and that he 
will dispute any title which the holder of the pres- 
ent title will attempt to give.®® On the other hand 
it has been held that the existence of an instrument 
creating, a valid trust, once capable of execution, 
but which has become incapable of execution by 
reason of the death of the person having the power 
of appointment, without exercising such power, does - 
not present a proper case for the exercise of equita- 
ble jurisdiction because of the necessity of resort- 
ing to extrinsic evidence to establish the extinguish- 
ment of the power.? 

[§ 42] (2) Nominal Trusts. Although the court 
will ordinarily refuse to decree a conveyance from 
a nominal trustee to a purchaser from the ‘benefi- 
ciary as being a cloud on the purchaser’s title, in 
eases where the legal estate is executed in the trustee 
by force of law,” yet when a nominal trust beclouds. 
the title and embarrasses the rights of alienation, a 
conveyance will be decreed. 

[§ 43] g. Wills and Contracts To Devise. A 
cloud on title is not created by a will, or a provision 
thereof, which is void on its face,* although a con- 
trary rule obtains in some jurisdictions.® - So a will 
not probated is not a cloud on title. On the other 
hand, a will valid on its face and requiring extrinsic 
evidence to establish its invalidity is a cloud on 
title which equity will remove.“ And where a will 


688, 1917 P67. 

N. Y.—Townshend vy. Williams, 50 
WN. Y. Super. 394; Union Ferry Co. v. 
Fairchild, 106 Misc. 324, 176 NYS 251 
[rev on other grounds 191 App. Div. 
639, 182 NYS) 125]; ‘New York ~v. 
North Shore, ete., Ferry Co., 55 HowPr 
154 [aff 9 Hun 620]; New York v. 
Union Ferry Co., 55 HowPr 138. 

Tex.—Cozart v. Crenshaw, (Civ. A.) 
299 SW 499; Osborn v. Texas Pac. 
Coal, ete: Co., (Civs A.)..229 SW, 359; 
McEntire v. Thomason, (Civ. A.) 210 
SW 563. 

W. Va.—Ohio Fuel Oil Co. v. Green- 
leaf, 84 W. Va. 67, 99 SH 274. 

fa] Fraud.—A lease procured by 
fraud was a cloud on lessor’s title, for 
which reason alone its cancellation 
was warranted. Osborn v. Texas Pac. 
eon etc., Co., (Tex. Ciy.-A.) 229 SW 

[b] Mistake.—A lease and result- 
ing tenancy that has come into being 
because of a mutual mistake between 
the lessor and the lessee as to title to 
the property leased constitutes a 
cloud on the lessee’s title, where it 
appears that title in fact was in lessee 
and not in lessor. Union Ferry Co. v. 
Fairchild, 106 Mise. 324, 176 NYS 251 
[rev on other grounds 191 App. Div. 
639,182 NYS 125]. 

89. U. S.—Crain v. Pure Oil Co., 
25 F. (2d) 824. 

Ala.—Shannon v. Long, 180 Ala. 128, 
60 S 273. 

Ill.—Skinner v. Baker, 79 Ill. 496. 

Mich.—Pendill v. Union Min. Co., 64 
Mich. 172, 31 NW. 100. : 

N. Y.—Nickerson vy. Canton Marble 
Co., 35 App. Div. 111, 54 NYS 705. 

Okl.—McAleer v. Dawson, 119 Okl. 
2738, 248 P 615. 

Pa.—Mehaffey’s App., 4 Pennyp. 502. 

Va.—Wright v. Davis, 145 Va. 370, 
133 SE 659. 

[a] Violation of conditions.—Pen- 
dell v. Union Min. Co., 64 Mich, 172, 
81 NW 100; De Kalb Holding Co. v. 
Madison Theatre Co., 165 App. Div. 
202, 151 NYS 85; Nickerson ,v. Canton 
fhe Co., 35 App. Div. 111, 54 NYS 

{b] Rights of lessee of vendee of 
lands terminating with latter’s rights. 
—-A vendee drew a draft for the 
amount of the purchase money and 
placed it in the hands of a banker for 
collection, and the owner of the land 
placed his deed to the purchaser in 


the hands of the same banker, to be 
delivered on condition that if the 
draft was duly paid, and the purchas- 
er agreed that if the draft was not 
duly paid he would relinquish all his 
rights to the land under the contract, 
and the draft was returned protested 
for nonpayment. It was held that no 
title passed by the deed and the claim 
of the grantee to the land under the 
contract ;,was extinguished, and all 
rights of those claiming under him 
ceased, and hence that a lease from 
him which stood on the record was a 
cloud on the title of the owner which 
would be removed by a court of equi- 
ty. Skinner v. Baker, 79 Ill. 496. 

90. Chicago Auditorium Assoc. v. 
Willing, 20 F. (2d) 837 [rev 8 F. (2d) 
998 and certiorari granted 275 U. S. 
579 mem, 48 SCt.122 mem, 72 L. ed. 
404 mem, rev on other grounds 277 
U. S. 274, 48 S€t 507, 72 L. ed. 880]. 

91. Chicago Auditorium Assoc. v. 
Willing, supra (lease for one hundred 
and ninety-eight years). 

92. Chicago Auditorium Assoe. v. 
Willing, supra (lease held not void); 
Glos v. McBride, 47 Cal. A. 688, 191 
P 67 (lease held not void). 

93. Elkhorn Valley Coal-Land Co. 
v. Empire Coal, etc., Co., 191 App. Div. 
230, 181 NYS 132. z 

{a] Illustration.—An action will 
not lie to rescind a contract in a lease 
for the granting of a new lease after 
the expiration of the present term, on 
the ground that conditions of grant- 
ing a new lease had not been complied 
with, where, in a proceeding to en- 
force the contract, extrinsic evidence 
would be necessary to show that such 
conditions had been performed. Elk- 
horn Valley Coal-Land Co. v. Empire 
Coal, ete., Co., 191 App. Div. 230, 181 
NYS 132. 

94. Wurn v. Berkson, 305 Ill. 231, 
137 NE 141 [rev 223 Ill. A. 86]; Ault 
v. Miller, (Ind. A.) 157 NE 7. 

[a] Contract for lease which is not 
so uncertain as to preclude its en- 
forcement by suit for specific per- 
formance is not a cloud on the title 
of the lessor. Wurn v. Berkson, 305 
Ill, 231, 137 NE 141. 

Generally see supra § 23. 

95. Center Creek Min. Co. v. 
Coyne, 164 Mo. A. 492, 147 SW 148. 

96. Sheets v. Prosser, 16 N. D. 180, 
112 NW 72. 

97. Coit v. Grey, 25 Hun (N. Y.) 


444, 

[a] Illustration.—A devise to a 
husband in trust during his life, in 
conflict with his life estate as ten- 
ant by curtesy, will be removed as a 
cloud on title, where the facts neces- 
sary to show the invalidity of the de- 
vise must be shown by extrinsic evi- 


pone: Coit v. Grey, 25 Hun (N. Y.) 
98. Methodist Episcopal Church 


South v. Odom, 100 Miss. 64, 56 S 314; 

he ears v. Elting, 36 Barb. (N. Y.) 
99. 

94, 

[a] Where writing is mere asser- 
tion which cannot under any circum- 
stances be evidence against plaintiff 
or in favor of defendant, whether re- 
corded or unrecorded, it does not con- 
stitute a cloud on title against which 
equity will grant relief. Nickerson vy. 
Loud, 115 Mass. 94. 

1. Hotchkiss v. Elting, 36 Barb. 
ECNPYA) 38k 

2. Ring. v. MeCoun, 105N we 2632 

3. McGuire v. Nugent, 103 Mo. 161, 
15 SW 551; Kay v. Scates, 37 Pa. 31, 
78 AmD 399; Cathcart v. Gennings, 
137 (S.C. 450,135 SE 5582 

[a] Barren and repudiated trust.— 
A court will remove a cloud on title 
created by a barren and repudiated 
trust by ordering a conveyance. Mc- 
Sate v. Nugent, 103 Mo. 161, 15 SW 

4 Greenough v. Greenough, 284 Ill. 
416, 120 NE 272; McCarty v. McCarty, 
275 Ill. 573, 114 NE 322; Mellen v. 
Mellen, 139 N. Y. 210, 34 NE 925. 

5. Gilbert v. McCreary, 87 W. Va. 
56, 104 SE 278, 12 ALR 1172. 

Generally see supra § 24. 

6. Milner v. Sims, (Tex. Civ. A.) 
171 SW 784. : 

7. Bale v, Bale, 242 Ill. 519, 90 NE 
233; Judge v. Lackland, 3 Mo. A. 107; 
Coit v. Grey, 25 Hun (N. Y.) 444; Mu- 
tual -.- Ins. Cox v..Holloday, 13) Abb 
NCas (N. Y.) 16. 

[a]. Rule applied.—Where a father 
gave land to his son, as compensation 
for ten years’ personal services, and 
the son took and retained actual pos- 
session for more than twenty-one 
years, cultivating, improving, and 
paying taxes, the son was entitled to 
maintain a bill to set aside as a cloud 
on his title the will of the father de- 
vising an interest in the land to oth- 


Nickerson v. Loud, 115 Mass. 
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devising land is executed under such conditions as 
to be irrevocable, a subsequent will, inconsistent 
therewith, may be adjudged void as a cloud on title 
at the suit of those claiming under the original de- 
vise.’ So a devise of specifie property which tes- 
tator had conveyed in his lifetime by valid deed is a 
cloud on the title of the grantee.® But a will not 
deseribing any particular property will not be set 
aside in equity, before probate, as a cloud on title 
because of an adverse claim asserted to some of the 
property devised.?° 

Inconsistent descriptions. Where a will dividing 
lands between two devisees contains two inconsistent 
and contradictory descriptions of the land, a claim 
set up'under the invalid description is a cloud on 
the title of that part of the land against which it is 
asserted.11 

Devisee in a will may sue to quiet title on the 
ground that the will is invalid because of testator’s 
minority, and that it is a cloud on the devisee’s title 
as testator’s heir, although such devisee was a pro- 
ponent of the will and the decree admitting it to pro- 
bate recited that testator was of full age when he 
executed it.1? 

Contract to devise land is not a cloud on title if it 
is not in writing.?? 
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[§ 44] h. Claims of Dower. When the invalidity 
of a claim of dower in land does not appear upon 
record, but can only be shown by extrinsic evidence, 
a bill in equity to remove such claim as a cloud on 
title will lie;14 and this applies to an inchoate right 
of dower,1® especially under statutes enlarging the 
Jurisdiction of equity.t® 

[§ 45] i. Contracts for Sale of Land—(1) Unre- 
corded. An unrecorded contract for the sale or ex- 
change of lands is not a cloud on the title.*7 

[§ 46] (2) Recorded.1® If a recorded executory 
contract for sale of land is void on its face,?® or its 
invalidity will necessarily appear in the proceeding 
by one claiming under it and attempting its enforce- 
ment,”° it does not constitute a cloud on title. But 
where the contract is not void on its face, and its 
invalidity can only be shown by extrinsie evidence,”? 
as where a contract placed in escrow is wrongfully 
recorded,?? it is a cloud on title which equity has 


. jurisdiction to remove; and this applies to a con- 


tract which was ‘originally valid but has become 
inoperative by abandonment, forfeiture, or other 
subsequent - event.”* 

Option to purchase land, filed for record, is a 
cloud on the title of the owner where it has not been 
exercised within the time and in the manner pro- 


ers. Bale v. Bale, 242 Ill. 519, 90 NE 19. Goodkind v. Bartlett, 153 Ill.{ the original contract is held in es- 
233. 419, 38 NE 1045; Banister v. Fallis, 85| crow, is a tortious clouding of the 
8. Mutual L. Ins. Co. v. Holloday, | Kan. 320, 116 P 822. See Doll v. In-| title. Lane vy. Lesser, 135 Ill. 567, 26 
13 AbbNCas (N. Y.) 16. gram, 8 NYSt 253 (record of contract | NE 522. 

He ee rE gas v. Tubbs, 257 Ill. 465, |is not constructive notice to subse- 23. Fla.—Taylor v. Rawlins, 86 


1é@. Adams v. Johnson, 129 Ga. 611, 
59 SE 269. 

11. Gilbert v. MB cee ek 87 W. Va. 
56, 104 SE 273, 12 ALR 1172 


p ie Letts v. Letts, 73 Okl. Silo mela O 
Men Ve Haley, (Tex. Civ. A.) 
236 gw 5 


14. eset v. Gribble, 39 N. J. Eq. 
111; Wood v. Seely, 32 N. Y. 105; Car- 
penter v. Carpenter, 40 Hun (N. Y.) 
263; Lewis v. Parrott, 37 WklyNC 
(Pa.) 330. See also Roberts v. White, 
Se Rit. 522, 80 A £23 (holding: that 
equity has jurisdiction of a bill 

against an administrator with the will 
annexed, the widow of deceased, and 
a devisee in his will, to remove a cloud 
on the title to property, purchased 
from decedent in his lifetime, as to 
which the widow did not release her 
dower, and to which she has made 
claim, and has been awarded dower 
in the form of an annual payment for 
her life). 

[a] Assignment of claim of dower. 
—In an action by the owners of a de- 
ceased husband’s land against the as- 
signee of a wife’s dower interest, it 
appeared that no consideration passed 
for the assignment; that it was re- 
corded, and appeared regular on its 
face; that complainants were in pos- 
session of the land affected by it, and 
could not establish their -rights by 
any proceeding at law; and that it 
was a cloud on their title. It was 
held that equity had jurisdiction to 
enjoin the assignee from transferring 
his interest, and to compel the sur- 
render and cancellation of the assign- 
ment. Lewis v. Parrott,'37 WklyNC 
(Pa.) 330. 

15. Mostoller v. Liver, 201 Ill. A. 
52; Hallett v. Parker, 69 N. H. 134, 
39 A 583. 

16. Southern State Bank v. Sum- 
ner, 187 N. C. 762, 122 SEH 848. 

Wature of adverse claim against 
which relief may be had under statute 
generally see infra § 117. 

17. Howe vy. Hutchinson, 105 Ill. 
501. 

18, Recording contract generally 
see Vendor and Purchaser [39 Cyc 
1230]. 


quent purchasers or encumbrancers, 
and does not constitute a cloud on ti- 


tle). 
63 N. 


20. 
W132 
21. U. S.—Beamer v. Werner, 159 
Fed. 99, 86 CCA 289; Quinton v. Ne- 
ville, 152 Fed. 879, 81 CCA 673! 
Cal.—Crane v. Roach, 29 Cal. A. 584, 


Washburn v. Burnham, 


156 P 375. 

Ill.—Kesner v. Miesch, 204 Ill. 320, 
68 NE 405; Monson v. Jacques, 144 
Ill. 651, 33 NE 757; Monson vy. Kill, 
144 Ill. 248, 33 NE 43; Lane v. Lesser, 
135 Ill. 567, 26 NE 522; Sea v. More- 
house, 79 Ill. 216; Larmon v. Jordan, 
56 Ill. 204; Sargent v. McGuire, 43 I11. 
A. 582. 

Ind.—Germania Bldg., ete., Assoc. v. 
Marot, Wils. 541. 

Iowa.—Smith v. Van Campen, 40 
Iowa 411. 

Kan.—Westbrook vy. Schmaus, 51 
Kan. 558, 33 P 306. 

Mich.—Cohane vy. Eston, 240 Mich. 
234, 215 NW 524. 

Minn.—Meyers v. Markham, 90 
Minn. 230, 96 NW 335, 787. 

Nebr.—Warnick vy. Latta, 44 Nebr. 
807, 62 NW 1097. 

And see cases infra notes 22, 23. 

[a] Contract not entitled to record. 
—Where plaintiff purchased land 
without actual knowledge of the ex- 
istence of a prior contract of sale to 
another purchaser, and without con- 
structive knowledge of such contract, 
except the record thereof, although it 
was not entitled to record because of 
defects in its execution, plaintiff is 
entitled to cancellation of such con- 
tract as a cloud on his title. Warnick 
v. Latta, 44 Nebr. 807, 62 NW 1097. 

[b] Where bond for deed is not 
void on its face, and its invalidity can 
be made to appear only by extrinsic 


evidence, it creates a cloud on title 
which equity will remove. Smith v. 
Van Campen, 40 Iowa 411. To same 


effect Dahl v. Pross, 6 Minn. 89. 

225 - Woods “vy... Mounernen) 12725 01: 
521, 112 NE 3738; Sugar v. Froehlich, 
229 Ill. 397, 82 NE 414; Lane v. Les- 
ser, 135 fll. 567, 26 NE 522. 

[a] Recerding letterpress copy of 
a contract for the sale of land, while 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Ida. —Clinton v. Meyer, 43 Ida. 796, 
255 P 316. 

Ill.—Firebaugh v. Wittenberg, 227 
Ill. A. 77 [rev on other grounds 309 


Ill. 536, 141 NE 379]. 

Ind.—-Germania Bldg., etce., Assoc. 
v. Marot, Wils. 541. 

Kan.—Westbrook v. Schmaus, 51 


Kanr.[o58s00 306: 

Md.—Whiteford v. Yellott, 104 Md. 
191, 64 A 936. 

Mass. —Flaherty v. Goldinger, 249 
Mass. 564, 144 NE 374 

Mich.—Brehm v. Ramm, 239 Mich. 
283, 214 NW 94. 

Minn.—Dahl v. Pross, 6 Minn. 89. 

Nebr.—Rakow v. Tate, 93 Nebr. 198, 
140 NW 162. 

N. Y.—Kitehing v. 119 
Misc. 513, 197 NYS 441. 

N. D.—Fyten v. Cummins, 52 N. D: 
445, 203 NW 178. 

Or.—Beno v. Norris, 77 Or. 506, 151 


12° ae 
Goldstein v. Markovitz, 276 Pa. 
46, t19 A 739; Montgomery v. Mah- 
joubian, 3 Pa. Dist. & Co. 833. 
Wash.—Tyler v. Casey, 115 Wash. 
pet P 1042. 


Browne, 


. Va~—-Watzman v. Unatin, 101 
W. Va. 41, 131 SE 874. 
Wis.—Oconto v. Bacon, 181 Wis. 


538, 195 NW 412, 40 ALR 175. 

[a] Waiver of rights.—A recorded 
agreement constituted a cloud on the 
seller’s title, which she was entitled 
to have removed, where both had 
waived their rights under the con- 
tract. Flaherty v. Goldinger, 249 
Mass. 564, 144 NE 374. 

.[b] Abandonment.—A written con- 
tract to sell real estate, recorded in 
the office of the register of deeds and 
not canceled, when the contract is 
abandoned, casts a cloud on the ven- 
dor’s title, authorizing a suit by him 
to quiet title. Rakow Vie Date, 393 
Nebr. 198, 140 NW 162. 

[ec] Where contract was recorded 
by purchaser after default, an action 
to remove the apparent cloud on title 
may be maintained. Kitching v. 
Browne, 119 Misc. 513, 197 NYS 441; 
Charlton v. Sheil, 95 Misc. 321, 158 
NYS 944. 


§§ 46-48] 


vided therein.?4 

Forged assignment of a contract to buy land, 
recorded by the assignee, constitutes a cloud on 
the title of the person whose signature was forged, 
entitling him to\have his title quieted by a cancel- 
lation of the assignment.?° 

[§ 47] j. Sales—(1) Judicial Sales—(a) Under 
Execution? °—aa. In General. A bill in equity will 
hé to remove as a cloud on title a sale of land un- 
der execution, where such sale is apparently valid 
and its invalidity can be shown only by extrinsic 
proof,?7 and this is so even though a court of law 
has subsequently vacated the sale.2® So it has been 
held that a sale on execution against a lessee for 
years who had assigned his term, when purporting 
to convey the entire title, is a cloud on title,*® as is 
a sale on execution against one who had a contract 
for the purchase of the land, but had forfeited his 
rights thereunder at the time of the levy.°? But 
equity will not ordinarily grant relief where the 
proceedings are void on their face, and hence do 
not affect plaintiff’s property or require him to re- 
sort to extrinsic evidence to show their invalidity.*+ 
And it is generally held that a sale of lands on ex- 
ecution against one who never had any title thereto 
or interest therein will not cast a cloud on the title 


of the true owner.®? 

24. Ingraham v. Medill, 168 Ill. A. [a] 
314; Commercial Nat. Bank v. Combs, 
ide Hans ©5202 1.6) Py 819 Wllom: va 
Hughes, 204 Pa. 305, 54 A 23. 

25. Whitney v. Whitney, 
1025) 235 ey 293. 

26. Preventing threatened: 
Levy of execution see infra § 61. 
Sale on execution see Executions §§ 


valid, and the 
114 Or. 
its invalidity. 


[b] 
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Certificate of sale of land un- 
der execution will be removed as a 
cloud on'title, where it is prima facie 
injured party must 
furnish extrinsic proof to establish 
Woodworth v. 
ton, 46 Mich. 324, 9 NW 434; 
V., Jones, 38) Barbs" GN. Y:) 3523" 
Recording of sherifi’s certifi- 
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Time of sale. Where a party sells land under 
execution as the property of his debtor, with either 
actual or constructive notice of a bona fide sale and 
conveyance to another before the judgment became 
a lien, the owner may have the execution sale set 
aside as a cloud on his title,?? or, where a landowner 
purchased the land from the exeeution defendant 
after the levy and before the sale,*4 the owner. may 
have the execution sale set aside as a cloud on his 
title. So the redemption of land from execution sale 


by a judgment creditor who has no lien or levy there- 
on is ineffectual as against one who purchased the 


lands of the judgment debtor after the original levy 
and prior to the sale thereunder, and the purchaser 
may maintain a bill to remove the cloud occasioned 


by the claim of such creditor.** 


Where husband’s estate by curtesy is sold under 
execution, the wife cannot sue to set aside the sale 
as a cloud on her title, until the husband’s estate has 
been extinguished by his death or otherwise.?® 

Sale under valid, judgment does not constitute a 
cloud on title.?7 , 

[§ 48] bb. Exempt Property. The sale of a 
homestead under an execution forms a cloud on the 
title to the homestead which a court of equity will 
remove.?§ 


(b] In West Virginia it has been 
held that a sale and conveyance un- 
der void decrees invests no title, but 
may constitute a cloud on the title 


Gor- 
Tisdale 


remove. Jones v. Crim, 66 W. Va, 
301, 66 SE 367. ‘ 
32. Colo.—Spar Cons. Min. Co. v. 


Casserleigh, 34 Colo. 454, 83 P 1058. 


467, 469, 471, 472. 

27. U. S—Chapman v. Brewer, 114 
U.S. 158, 5 SCt 799, 29 L. ed. 88; Rem- 
er v. Mackay, 35 Fed. 86. 

Ark.—Maynard v. Henderson, 117 
Ark. 24, 178 SW 831, AnnCas1917A 
IG RS 

Del.—Messick v. Johnson, 11 Del. 
Ch. 164, 98 A 218. 

Fla.—Pettit v. Coachman,’ 51 Fla. 
521, 41 S 401. ; 

Ga.—Giddens v. Alexander, 127 Ga. 
734, 56 SE 1014 [cit Graham v. Hall, 
68 Ga. 354; Wynne v. Lumpkin, 35 
Ga. 208]. : 

Tll.—Mauvaisterre Drain., ete., Dist. 
v. Frank, 313 Ill. 431, 145 NE 131; 
Hutson v. Hudelson, 288 Ill. 454, 123 
NE 524; Hayes v. Carey, 287 Ill. 
274, 122 NE 524; Shaw v. Allen, 184 
Till. 77, 56 NE 403; Culver v. Phelps, 
130 Ill. 217, 22 NE 809; Van Dorn v. 


heeper,..95 Tl. 35; Phillips v, Pitts; 
78 Tl. 72. ; 

Ky.—Bowling v. Bowling, 118 SW 
923 


Mich.—Woodworth vy. Gorton, 46 
Mich. 324, 9 NW 434. ? 
Minn.—Butman v. James, 34 Minn. 
547, 27 NW 66. 
293 Mo. 500, 


Mo.—Mahen v. Ruhr, 


240 SW 164; Payne v. Daviess Coun- 
ty Sav. Assoc., 126 Mo. A. 5938, 105 
Sw 15. 


N. Y.—Lounsbury v. Purdy, 18 N. 
Y. 515; Johnson v. Putnam Fday., etc., 
Co., 167 App. Div. 99, 152 NYS 792; 
Travis v. Phelps, 86 Hun 593, 33 NYS 
744; Tisdale v. Jones, 38 Barb. 523; 
Rumble v. Smith, 66 Misc. 298, 121 
NYS 501; Cook v. Newman, 8 HowPr 
523; Radcliff v. Rowley, 2 Barb. Ch. 
2 


Or.—Geanakapulas v. Zographos, 
104 Or. 430, 208 P 585. 

Pa.—Onorato v. Carlini, 272 Pa. 489, 
116 A 387. 

S: C.—Kittles v. Williams, 64 S. C. 
229, 41 SH 975. 

Ont.—Hamilton v. Shaule, 35 Ont. 
L. 584, 9 OntWN 439, 29 DomLR 766. 


; [51 C. J—11] 


cate for sale of land under execution 
on a judgment against a third person 
would constitute a cloud upon title, 
and would authorize a suit to quiet 
title as against such cloud. Oilfields 
Syndicate v. American Impr. Co., 256 
Fed. 979 [aff 260 Fed. 905]. 

[ec] Setting aside sale on reversing 
decree under which it was made.— 
Where land has been sold under ex- 
ecution issued under a decree in equi- 
ty, the court may, on reversing the 
decree, set aside such Sale as a cloud 
on title, if the bill is framed so 
as to justify such relief. Forman y. 
Stickney, 77 Ill. 575. 

28. Lockett v. Hurt, 57 Ala. 198. 

[a] Reason for rule-—The court 
cannot compel the cancellation of the 
deed, and the order of vacation be- 
ing no part of the record of the judg- 
ment under which the sale was made, 
the purchaser is not bound to offer it 
in support of his deed, which, sus- 
tained by.a valid execution, is ap- 
parently good and would authorize 
recovery in ejectment, unless the sub- 
sequent order be shown in ‘rebuttal. 
Lockett vi Hurt, 57 Ala. 198: 


29. Taylor v. Marshall, 255 Ill. 545, 
99 NE 638. 
30. Hayes v. Carey, 210 Ill. A. 497 


[aff 287 Ill. 274, 122 NE 524]. 

31. Ala.—Henderson vy. Holman, 
193 Ala. 262, 69 S 424. 
i Cal.—Sanchez vy. Carriaga, 31 Cal. 
70. 
: EL acahadaaes sa v. Seegar, 15 Fla. 
ial 

Minn.—Hanson v. Johnson, 20 Minn. 


N. Y.—Schroeder vy. Gurney, 73 N. Y. 
430 [aff 10 Hun 413]; Rumble v. 
Smith, 66 Misc. 298, 121 NYS 501i; 
Cook v. Newman, 8 HowPr 523. 

S. C.—Kirk v. Duren, 45 S. C. 597, 
23 SE 954. 

[a] Where execution bond is void 
on its face, it can cast no cloud upon 
property. Henderson vy. Holman, 193 
Ala. 262, 69 S 424. ' 


Fla.—Barnes v. Mayo, 19 Fla. 542; 
Shalley v. Spillman, 19 Fla. 500. 

Mo.—Scharff v. Kirkwood Lumber 
Co., (A.) 184 SW 494. 

N. Y.—Lehman v. Roberts, 86 N. Y. 
rer Farnham y. Campbell, 34 N. Y. 


Ae ates Se v. Adams, 26 Pa. Super. 
Wash.—Dueber v. Wolfe, 47 Wash. 
634, 92 P 455. 

[a] Sale of land under execution 
against stranger to record title, who 
is not in possession, does not consti- 
tute a cloud on title. Payne v. Da- 
viess County Sav. Assoc., 126°Mo. A. 
593, 105 SW 15. 


SS; SPhillips va, Pitts) 73,0 ste 
Goodell v. Blumer, 41 Wis. 436. 
[a] Where, before judgment is 


docketed in a certain county, land of 
the judgment debtor there situated 
has been purchased by a third per- 
son in good faith but no conveyance 
has been executed, the judgment does 
not become a lien thereon, and a sale 
under execution upon the judgment 
will be enjoined. Goodell vy. Blumer, 
41 Wis. 436. 

34. Conwell v. Watkins, 71 Ill. 488. 

35. Kenner v. Loyd, 89 Tenn. 290, 
14 SW 804. 

36. Lang v. Hitchcock, 99 Ill. 550. 


37. Crim v. Thompson, 98 Or. 599, 
193 P 448. 
[a] Illustration.—Where defend- 


ant, who was acting as attorney for 
plaintiff in former litigation when a 
judgment was rendered against her, 
subsequently purchased land sold un- 
der execution issued on such judg- 
ment, such facts did not constitute a 
cloud on title in the absence of any 
showing of invalidity in the judg- 
ment. Crim v. Thompson, 98 Or. 599, 
193 P 448. 

38. Cal.—Riley v. Pehl, 23 Cal. 70; 
Magneson v. Pacific Mfg. Co., 26 Cal. 
A. 52, 146 P.69. 

Ill.— Conklin v. Foster, 57 Ill. 104; 
Green vy. Marks, 25 Ill. 221. 


of the true owner, which equity will - 


162. [51 -C.J.] 

[§ 49] (b) In Foreclosure.*® A sale under a de- 
eree in a suit to foreclose a mortgage*® or mechan- 
ie’s lien*! does not constitute a cloud on title where 
the foreclosure proceedings are void on their face,*? 
as where defendant in proceedings to foreclose a 
mechanie’s lien had no title or interest in the prop- 
erty,*® or where there is a sale under a mortgage of 
‘and not included therein;** but the rule is other- 
wise where the foreclosure proceedings are apparent- 
ly valid on their face, and their invalidity can only 
be shown by resort to extrinsic evidence.*® Where 
a party obtains a judgment by scire facias on fore- 
closure of a mortgage given to secure notes which 
- have been paid by taking new notes and mortgage, 
and purchases the mortgaged premises, a portion of 
which he had previously released from the mortgage 
lien, equity will set aside the conveyance as a cloud 
on the title of a subsequent purchaser of the prem- 
ises.*° 

Payment or tender of amount due. Where a mort- 
gage debt had been paid at the time of foreclosure, 
the mortgagor may have the sale set aside as a cloud 
on title, provided he is in possession;** but if not 
in possession the equitable remedy is not available, 
since the remedy at law by an action of ejectment is 
adequate.*® Where plaintiff, before expiration of 


N. Y.—Cook v. Newman, 8 HowPr [a] 
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Where amount due on lands 


~~ “we 


¥ 


‘ 


[§§ 49-51 


the time for redemption, has tendered the amount 


required to redeem,*® or has paid the amount due 
and the purchaser refuses to execute the necessary 
certificate,°° an action may be brought to quiet plain- 
tiff’s title and remove the cloud created thereon by 
the foreclosure sale. 

[§ 50] (2) Sales by Maniiistrsties Where a 
sale of estate lands by an administrator is void and 
the conveyance discloses its invalidity, it casts no 
cloud on title of which equity will take cognizance.*? 
Nor is a sale of land by an administrator without 
an order of the probate court,®°? or under an order 
which is void for want of jurisdiction,®* such a cloud 
on title as will justify the interference of a court of 
equity. But where an administrator’s deed, although 
fraudulently executed, is by statute made prima fa- 
cie evidence of the regularity of the proceedings 
prior to the sale,°* it creates a cloud on the title of an 
heir, which he may have removed by proceedings in 
equity.°® 

[§ 51] k. Taxes and Assessments®*—(1) In Gen- 
eral. A, cloud on title is created by a tax or an 
assessment which is really invalid, but apparently au- 
thorized and regular, if extrinsic proof must be 
made to show its invalidity,®7 and such extrinsic 
proof in aid of the action affects the jurisdiction 


wee 


§23. 

Wis.—Gile v. Hallock, 33 Wis. 523. 

Ont.—Hamilton v. Shaule, 35 Ont. 
L. 584, 9 OntWN 439, 29 DomLR 766. 

P Sask.—J i . Gray, 7 Sask. 

L. 115, 17 DomLR 769, 28 WestLR 322, 
6 WestWkly 914. 

fa] Lands sold under judgment 
before, patent issued.—The rule that 
equity will not interfere to remove a 
cloud. on title where defendant’s as- 
serted interest in the land is void on 
the face of the records does not apply 
to a case where the land has been sold 
under judgment before a patent has 
issued therefor, contrary to the pro- 
vision of Act Congr. May 20, 1862 § 4, 
which provides that no lands acquired 
under such act shall become liable to 
the satisfaction of any debt contract- 
ed prior to the issuing of a patent 
therefor, the records of the United 
States land office being foreign rec- 
ords, having for the purpose of such 
enactments no greater effect than 
mere extrinsic evidence, or evidence 
arising wholly in parcel. Gile y. Hal- 
lock, 33 Wis. 523. 

39. Preventing pron tenet sale un- 
der mortgage see infra § 6 

40. Ward v. Dewey, 16 ar PY 5195 
Cox v. Clift, 3 Barb. 481 [aff 2 N. Y. 


118]; Morris v. McKnight, 1 N. D. 
266, 47 NW 375; Moore v. Cord, 14 
Wis, 213. 

41. Scharff v. Kirkwood Lumber 


Co., (Mo. A.) 184 SW 494. 
42. See cases infra notes 43, 44. 
43. Scharff v. Kirkwood Lumber 
Co., (Mo. A.) 184 SW 494; Lehman v. 
Roberts, 86 N. Y. 232 [aff 9 Daly 284]. 
44. Preiss v. Campbell, 59 Ala. 635. 


45.’ Hunt vv. Acre, 28> Ala. 580; 
Matheson vy. Thompson, 20 Fla. 790; 
Franklin Sav. Bank v. Taylor, 131 Ill. 


376, 23 NE 397; Stack v. Hickey, 151 
Wis. 347, 138 NW 1011. 


46. Tucker v. Conwell, 67 Ill. 552. 

47. Drum vy. Bryan, 193 Ala. 395, 69 
S 483. 

48. Drum v. Bryan, supra; Drum 


vy. Bryan, 145 Ala. 686, 40 S 131. 

Adequacy of remedy by ejectment 
generally see supra § 17. 

Necessity of Dpsrousien: id plain- 
tiff generally see infra §§ 98-106. 

49. Kelley v. Clark, 23 ‘ie 1, 129 
P 921, AnnCas1914C 665. 

50. Donnelly vy. Simonton, 7 Minn. 
167. 


sold under foreclosure is paid to the 
purchaser before the period of re- 
demption expires, and he refuses to 
execute the necessary certificate, an 
action to remove a cloud on the title 
created by the foreclosure is proper. 
Donnelly v. Simonton, 7 Minn. 167. 


51. Woods v. Legg, 91 Ala. 511, 8 
S 342; Wilburn v. McCalley, 63 Ala. 
436; Mitchell v. Spence, 62 Ala. 450; 


Posey v. Conaway, 10 Ala. 811. 

52. Florence v. Paschal, 50 Ala. 28. 

53. Florence v. Paschal, 
Sloan v. Sloan, 25 Fla. 53, 5 S 603. 

[a] RBule applied.—An administra- 
tor’s deed, purporting to convey land 
sold by him under an order of court, 
which as to its power to make such 
order is a court of special and lim- 
ited jurisdiction, is not, nor are such 
deed and order and other sale proceed- 
ings, a cloud on title, when the fact 
or facts essential to the court’s ju- 
risdiction to make the order do not 
appear on the order of proceedings on 
which it is based. Sloan v. Sloan, 25 
Fla. 53, 5 S 603. 

54. See Executors and Administra- 
tors § 1728. 

55. Hoffman v. Wheelock, 62 Wis. 
434, 22 NW 713, 716. 

56. Cloud on title as ground for 
setting aside: 

Assessment of taxes generally see 

Taxation [37 Cyc 1136] 

Municipal assessments see Municipal 

epee § 3296. 

57. . §.—Kansas City, etc., R. Co. 
Vv. ring, 120 Fed. 614, 57 CCA 278. 

Ala.—Birmingham y. Coffman, 173 
Ada. 213,.5548) 5.00, AnnCas1914A’ 887. 


Cal.—Bolton v. Gilleran, 105 Cal. 
244, 38 P 881, 45 AmSR 33. 
Colo.—Dumars vy. Denver, 16 Colo. 


AS38757 6b 7580- 
Del.—Catts v. Smyrna, 10 Del. Ch. 
263, 91. A 297. 


D. C.—Buchanan v. Macfarland, 31 


App. 6. 

ind.—Killian v. Andrews, 130 Ind. 
579, 30 NE 700. 

Mich.—-Marquette, ete., R. Co. v. 
Marquette, 35 Mich. 504; Scofield v. 


Lansing, 17 Mich. -437. 
Minn.—Armstrong v. St. Paul, 30 
Minn, 299, 15 NW 174; Mayall v. St. 
Paul, 30 Minn. 294, 15 NW 170; Se- 
wall v. St. Paul, 20 Minn. 511; Ankeny 
v. Palmer, 20 Minn. 477; Minnesota 
Linseed Oil Co. v. Palmer, 20 Minn. 


supra; 


196, 91 NE 543; 


Mo.—Schwab v. St. Louis, 310 Mo. 
116, 274 SW 1058; Verdin v. St. Louis, 
131 Mo. 26, 33 SW 480, 36 SW 52; 
State v. Phillip, 97 Mo. 331, 10 SW 855, 
3) RAS 56s) “Plattty. Parker-Wash- 
ington Co., 161 Mo. A. 663, 144 SW 
143; Perkins v. Baer, 95 Mo. A. 70, 
68 SW 939; Bayha v. Taylor, 36 Mo. 
A. 427. 

N. H.—Perham vy. Haverhill Fibre 
Coe 64, Ne 2 or Ams os 

N. Y.—Hlmhurst Fire Co. v. New 
York, 213 N. Y. 87, 106 NE 920; Say- 
er v. "New York, 208 N. Y. 159. 101 NE 
764; Bussing v. Mt. Vernon, 198 N. Y. 
Conde v. Schenectady, 
164 N. Y. 258, 58 NE 130; Landon v. 
Syracuse, 163 N. Y. 562, 57 NE 1114; 
Kirk v. Syracuse, 163 N. Y. 561, 57 NE 
1114; Alvord v. Syracuse, 163 N. Y-. 
158, 57 NE 310; Monroe County v-: 
Rochester, 154 N. Y. 570, 49 NE 139; 
Temple Grove Seminary v. Cramer, 
98 N. Y. 121; Rumsey vy. Buffalo, 97 
Nia aa Strusburgh v. New York, 
Sle Nese 452: Boyle v. Brooklyn, 71 


INewetYene [rev 8 Hun 32]; Guest v. 
Brooklyn, 69 N. Y. 506; Hassan v. 
Rochester, 67 N. Y. 528; Marsh v. 
Brooklyn;- 59). N..- Y.-27803- Hatch  v- 
Buffalo, 38 N.Y. 276, 7% Transecr! ~Ac 
265; Heywood v. Buffalo, 14 N. Y. 
534; Scott v. Onderdonk, 14 N. Y. 
9, 67 AmD 106; -Rice Memorial Hos- 
pital v. North Tarrytown, 187 App, 


Div. 855, 170 NYS 184; Trumbull v. 
Palmer, 104 App. Div. 51, 93 NYS 349; 
Landon v. Syracuse, 19 App. Div. 41, 
46 NYS 1053; Tredwell v. Brooklyn, 
11 App. Div. 224, 483 NYS 458; Elwood 
v. Rochester, 43 Hun 102, 6 NYSt 132 
[aff 122 N. Y.229,.25 NH. 23815 
v. Dunkirk, 12 Hun 181 [aff 75 N. Y. 
612] (holding further that such an 
action may be maintained by the per- 
son upon whose realty an apparent 
lien has been created by the assess- 
ment, in behalf of himself and others 


in like situation who may come in_ 


and contribute); Nichols v. Voorhis, 9 


Hun 171 [app dism 74 N. Y. 28]; 
Marsh v. Brooklyn, 2 Hun 142, 4 
Thomps. & C. 413 [rev on other 


grounds 59 N. Y. 280]; Lewis v. Buf- 
falo, Sheld. 80, 29 HowPr 335; As- 
tor v. New York, 37 N. Y. Super. 539 
{rev on other grounds 39 N. Y. Super. 
120 (aff 62 N. Y. 580)]; Richter v. 
New York, 24 Mise. 613, 54 NYS 150; 
Thompson Ely Realty Co. v. Fitz, 131 


For later cases, developments and changes in the law see cumulative Annotations, same'title, page and note number, 


Clark’ 


ey cea 


= 


' Milwaukee, 40 Wis. 315; 


(163 N. Y. 158, 57 NE 310; 


§§ 51-53] 


f the taxing authorities 5. and this rule applies 
cabbie the assessment roll is made presumptive evi- 
dence of the regularity of the proceedings.°®® 
where the invalidity of the assessment appears on 
the face of the proceeding,®°® or where the defect will 
necessarily appear in any proceedings which the 
party claiming under the lien of the assessment must 
produce to establish his title,°t the assessment does 
not constitute such a cloud on title as to justify 
But plaintiff is not bound to rest 
on one ground of invalidity, and if other grounds, 
not apparent on the face of the proceedings, are 


equitable relief. 


also alleged, relief may be had.*? 


held that equity will grant relief where the invalidity 
does not appear wholly on the face of 


but is shown in part by extrinsic 


Legal acumen theory. It has been held by some 
authorities that if the defect in the assessment is 
such as to require legal acumen to discover it, wheth- 
er it appears on the face of the proceedings or is to 
be proved aliunde, equity will set aside the assess- 


ment as a cloud on title.®* 
Statutory action. 


NYS 375; Tift v. Buffalo, 7 NYS 633 


{aff 130 N. Y. 695 mem, 30 NE 68 
mem]; Van Doren v. New York, 9 
Paige 388. 


, Or.—Nehalem Timber Co. v. Colum- 


bia County, 97 Or. 100, 189 P 212, 191 
P 318; Duniway v. Cellars- Murton 
Co., 92 Or. 143, 170 P 298, 179 P 561; 


Hagenberger v. Milwaukee, 83 Or. 298, 
LS) P55 OD. 
Wash.—Cushing v. Spokane, 45 


Wash. 193, 87 P1121, 122 AmSR 890; 
Kinsman y. Spokane, 20 Wash. 118, 54 
P 934, 72 AmSR 24. 

Wis.—Pier v. Fond du Lac County, 
53 Wis. 421, 10 NW 686; Johnson v. 
Judd v. Fox 
Lake, 28 Wis. 583. 

[a] Overvaluation.—Under the 
Revenue Law of 1881, failure of prop- 
erty owners claiming to be aggrieved 
by overvaluation of their property 
by the assessors to submit their case 
to the board of equalization does not 
deprive them of the right to maintain 
a suit to remove the cloud created by 
such overvaluation. 
County, 28 Wash. 110, 68 P 358. 

58. Monroe County v. Rochester, 
154 N. Y. 570, 49 NE 139. 

59. Rumsey. v. Buffalo,: 97 N.. Y. 
114; Trumbull v. Palmer, 104 App. 
Div. 51, 93 NYS 349. 

60. Ala.—Elba v. Cooper, 208 Ala. 
149, 93 S 853; Ensley v. McWilliams, 
145 Ala. 159, 41 S 296, 117 AmSR 26. 

Cal.—Coleman vy. Spring Constr. Co., 
41 Cal. A. 201, 182 P 478. 

Del.—Murphy v. Wilmington, 11 
Del. 108, 22 AmSR 345. 

Mich.—Curtis v. East Saginaw, 35 
Mich. 508; Detroit v. Martin, 34 Mich. 
170, 22 AmR 512: 

Mo.—Verdin v. St. Louis, 131 Mo. 
26, 33 SW 480, 36 SW 52; Wegenka v. 
St. Joseph, (A.) 212 SW 71; Coats- 
worth Lumber Co. v. Owen, 186 Mo. A. 
543, 172 SW 436. 

N. Y.—Bussing v. Mt. Vernon, 198 
N. Y. 196, 91 NE 543; Conde v. Sche- 
nectady, 164 EN eee 558, 58 NE 130; 
Landon v. Syracuse, 163 N. Y. 562, 57 
NE 1114; Kirk v. Syracuse, 163 N. Y. 
561, 57 NE 1114; Alvord v. Syracuse, 
Tallman v. 
Voorhis, 81 N. Y. 6238; Dederer v. 
Voorhies, 81 N. Y. 153; Wells v. Buf- 
falo, 80 N. Y. 253; Townsend v. New 
York, 77 N. Y. 542; Stewart v. Palm- 
er, 74 N. Y. 183, 30 AmR 289 [aff 10 
Hun 23]; Peyser v. New York, 70 
N. Y. 497, 26 AmR 624; Guest v. Brook- 
lyn, 69 N. Y. 506; Sanders .v. Yon- 
kers, 63 N. Y. 646; Sanders v. Yon- 
kers, 63 N. Y. 489; Marsh v. Brooklyn, 
59 N. Y. 280; Heywood v. Buffalo, 14 
N. Y. 534; Scott v. Onderdonk, 14 N. 
Y. 9, 67 AmD 106; Howell v. Buffalo, 


An assessment, although void 


Miller v. Pierce. 


QUIETING TITLE 


But 


And it has been elaim.*° 


the record, 
evidence.®# 


(51.-C.J.] 163 


' on its face, may constitute an adverse claim under a 
statute authorizing actions for the determination 
of adverse claims.°® 

Valid lien for taxes,®* or one that is valid to any 
extent,®7 does not constitute a cloud on title. 

[§ 52] (2) Sale Thereunder®*—(a) In General. 
A sale for taxes and assessments is not such a cloud 
on title as will authorize equitable intervention to 
set it aside, where the defects rendering it invalid 
appear upon the face of the proceedings,®® or would 
necessarily be exposed by the proof required from 
one claiming under it in proceedings to establish his 

But if the sale is apparently valid, and 

extrinsic evidence is necessary to show its invalidity, 

equity will give relief. 

[§ 53] (b) Certificate or Deed. A certificate of: 
sale or tax deed does not constitute a cloud on title 
where it is void on its face,’? or where it is defective 
for want of preliminary proceedings which the party 
claiming under it would be bound to show,** although 
in some jurisdictions a tax deed has been held a 


cloud on title even though it is void on its face.’* 


2 Abb. Dec. 412; Allter v. St. Johns- 
Ville, 130 App. Div. 297, 114 NYS 355; 
Conde v. Schenectady, 29 App. Div. 
604, 51 NYS 854 [rev on other grounds 
164 N. Y. 258, 58 NE 130]; Buffalo 
Cemetery Assoc. v. Buffalo, 43 Hun 
127, 5 NYSt 394 [aff 118 N.Y. 61, 22 
NE 962]; Elwood vy. Rochester, 43 
Hun’ 102, <6" NY St 132 (aff 122 N.Y. 
229, 25 NE 238]; Nichols v. Voorhis, 
18 Hun 33; Nichols v. Voorhies,. 6 
Hun 307; Bouton v. Brooklyn, 15 Barb. 
375, 7 HowPr 198; Smith v. New 
York,:6 Daly 401. [aff 68 N. Y. 552]; 
Hall v. Lockport, 90 Mise. 429, 153 
NYS 298; Sands v. New York, 13 
NYSt 61; Crevier v. New York, 12 
AbbPrNS 340; Von Beck v. Rondout, 
15'AbbPr 48 [aff 41 N. Y. 619 mem]; 
Van Doren v. New York, 9 Paige 388. 

Or.—Klovdahl v. Springfield, 81 Or. 
168, 158 P 668. 

Vt.—Blanchard v. Barre, 77 Vt. 420, 
60 A 970 

[a] Failure to describe property.— 
If an assessment ordinance .utterly 
fails to describe one’s property, it 
does not constitute a cloud on his 
title. Klovdahl v. Springfield, 81 Or. 
168, 158 P 668. 

61. BHElba v. Cooper, 208 Ala. 149, 93 
S 853; Bussing v. Mt. Vernon, 198 N. 
Y. 196, 91 NE 543; Landon v. Syra- 
cuse, 163 N. Y. 562, 57 NH 1114; Kirk 
v. Syracuse, 163 N. Y. 561, 57 NE 1114; 
Alvord. v. Syracuse, 163 N. Y.: 158, 


57 NE 310; Tallman v. Voorhis, 81 
N. Y. 628; Dederer v. Voorhies, 81 
N. Y. 153; Townsend v. New York, 77 
N.. Y. 542; Stuart v. Palmer, 74 N. 


Y. 183, 30 AmR 289 [aff 10 Hun 23]; 
Guest v. Brooklyn, 69 N. Y. 506; Marsh 
v. Brooklyn, 59 N. Y. 280; Scott. v. 
Onderdonk, 14 N. Y. 9,.67 AmD 106; 
Tysen v. New York, 212 App. Div. 300, 
207 NYS 731 [rev on another ground 
122 Misc. 627, 204 NYS 540]; Elwood 
v. Rochester, 43 Hun 102, 6 NYSt 132 
[aff 122 N. Y. 229, 25 NE 238]; Nich- 
ols v. Voorhis, 18 Hun (N. Y.) 38. 

62. Boyle v. Brooklyn, 71 N. Y. 1 


[rev 8 Hun 32]. 

63. Lyon v. Alley, 130 U. S. 177, 
9 SCt 480, 32 L. ed. 899. 

64. Verdin v. St. Louis, 131 Mo. 26, 
33 SW 480, 36 SW 52; Perkins v. Baer, 
95 Mo. A. 70, 68 SW 939. 

65. See infra § 117. 

66. Bailey v. Folsom, 207 Ala. 329, 
93 S 479; Birmingham vy. Wills, 178 
Ala. 198, 59 S 173, AnnCas1915B ‘746; 
Ensley v. McWilliams, 145 Ala. 159, 
41. S. 296, 117 AmSR, 26; Adams v. 
ped hie Orange, 80 N. J. Eq. 543, 85 A 
35d. 

67. Heywood vy. Buffalo, 14 N. Y. 


534. 
68. Preventing threatened sale for 


But where the certificate or deed is valid on its face, 


taxes or assessments see infra § 66. 

Setting aside or canceling tax sale 
or certificate generally see Taxation 
fst Cyeeetodan 

69. Detroit v. Martin, 34 Mich. 170, 
22 AmR 512; Derry Nat. Bank v. 
Griffin, 68 N. HL 183, 34 A 740; Hast- 
man v. Thayer, 60 N. H. 408; Guest v. 
Brooklyn, 79 N.. ¥. 624% Guest) v. 
Brooklyn, 69 N. Y. 506; Overing v. 
Foote, 43 N. Y. 290. 

70. ‘Guest v. Brooklyn,.69° Nw XY. 
506. 

71. Chaffee v. Detroit, 53 Mich. 573, 
19 NW 191; Sanders v. Parshall, 67 
Hun 105, .22 NYS 20‘ aff 142 No Y- 
679 mem, 87 NE 825 mem]; Collins 
v. Reger, 62 W. Va. 195, 57 SE 743. 

72. Ark.—Beardsley v. Hill, 85 
Ark. 4,106 SW 1169; Mason v. Gates, 
82 Ark. 294, 102 SW 190. 

Cal:—Williams v. Corcoran, 46 Cal. 


Byst 

Ill.—Petty v. Beers, 224 Ill. 129, 79 
NE 704 [aff 127 Ill. A. 598]; Glos v. 
Cannata, 121 Ill. A, 215. 


108; Weller v. St. Paul, 5 Minn. 95. 

N. Y..—Clark:v. Davenport, 95 N. Y. 
477; Guest v. Brooklyn, 69 N. Y. 506; 
Overing v. Foote, 43 N. Y. 290; Allen 
v., Buffalo, i389 5N, Y¥er8 86/5 SCOUn saves 
Onderdonk, 14 N. Y. 9, 67 AmD 106; 
Hicinbothem v. North Pelham, 144 
App. Div. 698, 129 NYS 715; Tilden 
v. New York, 56 Barb. 340. 

Wis.—Head v. James, 13 Wis. 641. 

[a] Tax deed purporting to con- 
vey one vigintillionth part of a lot 
is void upon its face and does not 
constitute a cloud on title, since the 
portion of the lot purporting to be 
conveyed is not susceptible of pos- 
session and has no practical existence. 
Petty v. Beers, 224 Tll.'129, 79 NB 
704 [aff 127 Ill. A. 593]. 

{b] Description of land.—A tax 
deed containing a _ description the 
“Mid. 1-3 Pt. S. H. NW. Sec. 26, Tp. 9 
S., R. 27 west, 131 1-3 acres; Mid. 1-3 
pt. SW. NE. Sec. 267 (Tp: 98s 
West, 92-100 acres; W. 1-2 Mid. Mies 
Pt. SE. NE. SE. Sec. 26. E puS" Seas 
27 west, 6 acres’? was void on its face 
as describing no land, and was there- 
fore ineffective to constitute a cloud 
on title. Beardsley v. Hill, 85 Ark. 4, 
106 SW 1169. 

73. Morrison v. St. Paul, 5: Minn. 
108; Weller v. St. Paul, 5 Minn. 95; 
Clark v. Davenport, 95 N. Y. 477; 
Guest v. Brooklyn, 69 N. Y. 506; Allen 
ve ’Buffalo, /39.NOCY. 3863" Scott. ov, 
Onderdonk, 14 N. Y. 9, 67 AmD 106; 
Hicinbothem v. North Pelham, 144 
App. Div. 698, 129 NYS 715; Tilden v. 
New York, 56 Barb. (N. Y.) 340. 

74. Kirkpatrick v. Dallas, 58 Or. 


164 [51 C.J.] 


and it is necessary to resort to extrinsic evidence to 
show its invalidity,’® it constitutes a cloud on title; 
and the same is true where the statute’® makes the 
certificate or deed presumptive or prima facie evi- 
dence of the validity and regularity of the previous 
proceedings.*7 The rule is inapplicable, however, 
where the certificate or deed is prima facie evidence 
only of the facts contained therein, and not of the 
regularity of the preliminary proceedings leading 
thereto.7® 

Rights on redemption from sale. The record own- 
er of land sold for taxes who has redeemed the land 
from the sale in the manner provided by statute may 
maintain an action to quiet title against the holder of 
the tax certificate in possession.’? 

[§ 54] (c) Lease Given on Sale. Where the stat- 
ute makes a lease given on the sale of land for as- 
sessments presumptive evidence of the regularity 
of the sale and all proceedings prior thereto,®® such a 
lease, although in fact invalid for irregularity in 
the prior proceedings, is an apparent cloud on the 
title of the land which it purports to lease, and the 
owner may maintain a suit in equity to set it aside.** 


QUIETING TITLE 


[$§ 53-55 


[§ 55] 1. Judgments or Decrees*?—(1) In Gen- 
eral. An action in equity will lie to cancel an in- 
valid judgment or decree which is an apparent cloud 
on the title to land,’* and it is not a prerequisite to 
an action by the owner of a homestead to remove 
clouds on his title, consisting of recorded judgments, 
that the creditors were threatening execution on the 
homestead.’* On the other hand it has been held 
that the mere filing of an abstract of judgment does 
not of itself create any cloud on the title to home- 
stead property.*®. A decree affecting land, in a 
suit between strangers to the true title, does not con- 
stitute a cloud on the title of the true owner.*® So 
a judgment against one who has made a general as- 
syenment for ‘creditors, valid by state laws, and ren- 
dered before an assignee in bankruptcy has, procured 
the assignment to be set aside, is not a cloud on 
the title of the assignee under the general assign- 
ment.** 

Purchaser of land from trustee in bankruptcy may 
remove as a cloud on title an invalid judgment lien, 
without showing that the judgment was unjust, and 
without paying it.*® 


511, 215 PB 424. 

75. U. S.—Lamb v. Farrell, 21 
Fed. 5. 

D. C.—Buchanan v. Macfarland, 31 
App. 6. 

Ill. Ames y. Shankey, 128 Ill. 523, 
21 NE 579. 

Mass.—Fuller v. Fuller, 228 Mass. 
441, 117 NE 838. 

Mich.—Stoddard_ v. 
Mich. 542, 25 NW 508. 

Minn.—Sewall v. St. Paul, etc., R. 
Co.,'° 20 Minn. 511. 

N. Y.—Guest v. Brooklyn, 69 N. Y. 
506; Hassan v. Rochester, 67 N. Y. 
528; Overing v. Foote, 65 N. Y. 263; 
Newell v. Wheeler, 48 N. Y. 486; Al- 
len v. Buffalo, 39 N. Y. 386, 7 Transcr. 


Prescott, 58 


A. 169; Scott v. Onderdonk, 14 N. Y. 
9, 67 AmD 106; Lewis v. Buffalo, 
Sheld. 80, 29 HowPr 335; Clark v. 


Kirkland, 64 Misc. 585, 119 NYS 1117; 
New York, ete., R. Co. v. Davenport, 
65 HowPr 484; Shaarai Tephila v. 
New York, 53 HowPr 213; Mann v. 
Utica, 44 HowPr 334; Johnson v. 
Stevens, 13 HowPr 132. 

Wis.—-Hamilton v. Fond du Lac, 25 
Wis. 490; Knowlton v. Rock County, 
9 Wis. 410; Delaplaine vy. Madison, 9 

409; Dean v. Madison, 9 Wis. 
402. 
* 76. See statutory provisions.’ 

7s S.—Rich v. Braxton, 158 U. 
S... 3:75, 15 SCt 1006, 39 L. ed. 1022; 
Lamb v. Farrell, 21 Fed. 5. 

D. C.—Buchanan v. Macfarland, 31 
App. 6. 

Kan.—Douglass v. Nuzum, 16 Kan. 
515. 

Minn.—Sewall v. St. Paul, 20 Minn. 
511; Morrison v. St. Paul, 5 Minn. 
108; Weller v. St. Paul, 5 Minn. 95. 

N. Y.—Bussing v. Mt. Vernon, 198 
N. Y. 196, 91 NE 543; Sanders vy. 
Downs, 141 N. Y. 422, 36 NE 391; 
Stewart v. Crysler, 100 N. Y. 378, 3 
NE 471; Rumsey v. Buffalo, 97 N. Y. 
114; Fonda v. Sage, 48 N. Y. 173; 
Crooke v. Andrews,.40 N. Y. 549; Al- 
len v. Buffalo, 39 N. Y. 386; Scott v. 
Onderdonk, 14 N. Y. 9, 67 AmD 106; 
Hicinbothem y. North Pelham, i144 
App. Div. 698, 129 NYS 715; Landon 
wv. Syracuse, 19 App. Div. 41, 46 NYS 
1053: [aff 163 N. Y. 562, 5% N® 1114); 
Lewis v. Buffalo, Sheld, 80, 29 How 
Pr 335; Smith v. Town, 20 NYS 333; 
New York, etc., R. Co. v. Davenport, 65 


HowPr 484; Beach v. Hayes, 58 How 
Pr 17; Johnson v. Stevens, 13 HowPr 
132. 

78. Guest v. Brooklyn, 69 N. Y. 506; 


Overing v. Foote, 43 N. Y. 290. 
79. Honeyman y. Andrew, 124 Okl. 
18, 253 P 489. 


80. See statutory provisions. 

81. Ventriniglia v. Eichner, 155 
App. Div. 236, 140 NYS 395 [rev on 
another ground 213 N. Y. 147, 107 NE 
48, and reh den 214 N. Y. 670 mem, 108 
NE 1110 mem]; Masterson v. Hoyt, 55 
Barb. (N. Y.) 520; Lennon v. New 
York, 5 Daly 347 [aff 55 N. Y. 361]. 

82. As adverse claims under stat- 
utes authorizing suits to quiet title 
see infra § 119. 

83. U. S.—Alexander v. Scotland 
Mortg. Co., 47 Fed. 131. 


Ariz.—Security Trust, etc., Bank v. 
MeClure;, "294 Arig2 6325, 0241 (P55 
Cosper v. Valley Bank, 28 Ariz. 373, 


237 P 175; Union Oil Co. v. Norton- 
Morgan Commercial Coy,423) Ariz: 236, 
202 P 1077. 

Cal.—Head v. Fordyce, 17 Cal. 149. 

Fla.— Clements v. Henderson, 70 
Fla. 260, 70 S 439. 

Ill.—French v. Thomas, 252 Ill. 65, 
96 NE 564; Smith v. Hickman, 68 
Ill. 314; Campbell v. McCahan, 41 Ill. 
45; Johnson v. Johnson, 30 Ill. 215. 

Ind.—Cowan Tent No. 61 v. Treesh, 
(A.) 1386 NE 93. 

La.—Tyson v. Raines, 165 La. 625, 


115 S 803. 

Mo.—tTruesdail vy. McCormick, 126 
Mo. 39, 28 SW 885; Rodgers v- Apple- 
ton City First Nat. Bank, 82 Mo. A. 
377. 

Nebr.—Smith v. Neufeld, 57 Nebr. 
660, 78 NW 278; 
Nebr. 269, 62 NW 470. 

N. Y.—Brown v. Goodwin, 75 N. Y. 
499; Bernstein v. Schoenfeld, 37 Misc. 
610, 76 NYS 140 [aff 81 App. Div. 171, 


81 NYS 11]; Blodget v. Blodget, 42 
HowPr 19. 
Okl.—Mathews v. Sniggs, 75 Okl. 
108, 182 P 708. 
Or.—Skelton v. Newberg, 76 Or. 
126, 148 P 53. 
D.—Jordan v. Schaefer, 40 S. D. 


Ss. 

140, 166 NW 547; Hale v. Grigsby, 
1268 D. 198, 80 NW 199. 

Tex. —Washington Bank v. Moore, 
(Commn. A.) 296 SW 868 [aff (Civ. 
A.) 290 SW 184]. 

Va.—Wicks vy. Scull, 102 Va. 290, 46 
SE 297. 

AA Va.—Ambler v. Leach, 15 W. Va. 
fils 

And see cases passim infra § 56. 

{a] Judgment of nonsuit against 
plaintiff in suit to quiet title, where 
the answer denied ownership as to 
easements, is a cloud on his title al- 
though he may be using them without 
objection from defendants. Parker 
v. Sweet, 40 Cal. A. 68, 180 P 351. 

{b] Bill brought by third party 
holding equitable title to land con- 


Corey v. Schuster, 44 


veyed to a creditor to secure a debt, 
and also claiming under an execution 
sale antedating a judgment obtained 
by the creditor on reconveying the 
land, seeking to have such judgment | 
declared a nullity, and to enjoin the 
marshal from  dispossessing him 
thereunder, will not be dismissed on 
demurrer. Alexander v. Scotland 
Mortg. Co., 47 Fed. 131. 

[c] Where debt on which judg- 
ment based was community debt in- 
curred during coverture, suit will not 
lie by the grantee of real estate 
against defendant claiming: a lien of 
such judgment against community 
property of plaintiff's grantor. Cos- 
per v. Valley Bank, 28 Ariz. 373, 237 
12) ayaa 

[d] Decree virtually wiped out.— 
A decree setting aside a’ conveyance 
as made to defraud grantor’s creditors 
may in a proper case be construed to 
leave the same in force as between 
the parties, and in such case, if the 
creditors were satisfied without a sale 
of the land, the decree is virtually 
wiped out, and thenceforward is no 
cloud on the title claimed under the 
deed. Rawson v. Fox, 65 Ill. 200. 

[e] Interest of judgment creditor 
in land subsequently sold on foreclo- 
sure of a mortgage of his right to re- 
deem cannot be cut off in an action 
by the purchaser to quiet title. Cow- 
an Tent No. 61 Vv. Treesh, (Ind. A.) 
136 NE 93. 

Actions to set aside judgments gen- 
erally see Judgments § 541. 

Equitable relief against judgments 
generally see Judgments §§ 680-793. 


84. Corey v. Schuster, 44 Nebr. 269, 
62 NW 470. 
hones Westman y.- Clow, 38 F. (2d) 
86. Haggart v. Chapman, etc., Land 


ae 77 Ark. 527, 92 SW 792, 7 AnnCas 


4 ois Belden v. Smith, 3 F. Cas. No. 
; 88. Hooper v. Bank of Two Rivers, 


255 Ill. 549, 99 NE 633. 

[a] “He had the right to rely up- 
on the record, and, if the title to said 
premises was in the trustee in bank- 
ruptcy free of all liens, to purchase 
said premises, and might thereafter, 
if the appeliee attempted to enforce a 
lien against the premises which had 
no validity, file a bill to protect his 
title and to remove the pretended lien 
as a cloud thereon without showing 
the judgment to be unjust or paying 
the debt.” Hooper vy. Bank of Two 
Rivers, 255 Ill. 549, 551, 99 NE 633. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


as) 65-871)" 


Rights of sureties of principal judgment debtor. 
Where a creditor releases the property of the debtor 
held under levy of execution, the debtor’s sureties 
may compel the creditor to execute a release of the 
judgment lien, as to their real estate, as a cloud on 
irtlee? 

Valid judgment. Equity will not quiet title as 
against a judgment for irregularity or defect in serv- 
ice of process, in the absence of a showing that plain- 
tiff had a defense on the merits, or that the judgment 
was not in fact just,®® especially where limitations 
have run against the note on which judgment was 
recovered.°+ 

Where decree is not cloud on title when entered, 
it cannot become such by mere lapse of time,®? al- 
though it may become a cloud by payment or satis- 
faction without discharge of record,?? 

Determination. In determining whether a sup- 
plemental decree in proceedings to foreclose a tax 
lien is a cloud on title, it must be examined in connec- 
tion with all the other pleadings in such proceedings, 
both original and supplemental.?* i 

[§ 56] (2) Must Be Apparently Valid on Its 
Face. Where the invalidity of a judgment or de- 
eree is not apparent on its face, but can be shown 
only by extrinsi¢ evidence, it constitutes such a cloud 
on title as to justify equitable relief,®® and this ap- 

89. Williams v. Brown, 70 W. Va. 


472, 74 SE 409. 
90. Hickey v. Algie, 51 Cal. A. 595, 


QUIETING TITLE 


the judgment cloud on his title with- 
out paying the judgment where the 
pleadings admit that the creditor’s 
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plies to a judgment which has been paid or satisfied 
but not discharged of record.?® But a judgment or 
decree void on its face carries its own condemna- 
tion with it, and is not a cloud on title,®’? although 
there is authority to the contrary.®* 

[§ 57] m. Proceedings at Law®*’—(1) In Gen- 
eral. Where a valid objection appears on the face 
of the proceedings at law through which the adverse 
party can alone claim title to plaintiff’s land,* or 
where the invalidity of the proceedings would be 
manifest on the proof which a claimant under such 
proceedings would be compelled to make in support 
of his claim,? there is not in law such a cloud on the 
title as to give equity jurisdiction to set aside the 
proceedings; but where the claim of the adverse 
party to the land is valid on the face of the proceed- 
ing sought to be set aside, and extrinsic facts are 
necessary to show their invalidity, a case is made out 
for the interference of equity.* So-called caveats 
filed in the land records, stating that plaintiff had 
no lawful claim to the property, are neither caveats 
nor lis pendens, and constitute clouds on plaintiff’s 
title.* 

Filing of suit to quiet title is not a cloud on de- 
fendant’s title which will warrant the court in grant- 
ing him affirmative relief, where the amended answer 
praying for such relief sets up only matters which 
262, 69 S 424; Gamble v. St. Louis, 


12 Mo. 617; Beardslee v. Ingraham, 
183 N. Y. 411, 76 NE 476, 3 LRANS 


OTe P359: 

91. Hickey v. Algie, supra. 

92. Glos v. Peo., 259 Ill. 332, 102 
NE 763, AnnCas1914C 119. 

fa] “If the law were otherwise, 
then no person’s rights or property 
would be safe unless he made daily or 
weekly examinations of the decrees 
and judgments entered in the differ- 
ent courts having jurisdiction where 
his property was located, to see 
whether or not he was incidentally 
mentioned in such decrees and judg- 
ments.” Glos v. Peo., 259 Ill. 332, 342, 
102 NE 763, AnnCas1914C 119. 

93. See infra § 56. : 

94. Glos v. Peo., 259 Ill. 332, 102 
NE 763, AnnCas1914C 119. 

95. Ariz.—Cosper v. Valley Bank, 
WS eArizes io, 200 se LTS. 


Minn.—Barton v. Gregg, 21 Minn. 
299. 
Mo.—McLaughlin v. McLaughlin, 


228 Mo. 635, 129 SW 21, 137 AmSR 
680; Center Creek Min. Co. v. Coyne, 
164 Mo. A. 492, 147 SW 148; Rodgers 
v. Appleton City First Nat. Bank, 82 
Mo. A. 377. 

Nebr.—Smith v. Neufeld, 57 Nebr. 
660, 78 NW 278; Corey v. Schuster, 
44 Nebr. 269, 62 NW 470. 

_ Va.—Wicks v. Scull, 102 Va. 290, 46 
SK 297. . 

Wash.—Wilson v. Stone, 90 Wash. 
365, 366, 156 NW 12 [cit Cyc]. 

Sask.—Martens v. O’Brien, 4 Sask. 
L. 292. 

96. Price v. Oakland Cent. Sav. 
Bank, 62 Cal. A. 583, 217 P 800; Smith 
v. Hickman, 68 Ill. 314; Harris v. 
Graham, 90 Hun 198, 35 NYS 732 [aff 
154 N. Y. 754, 49 NE 1097]; Huggins 
y. Johnston, (Tex. Civ. A.) 3 SW (2d) 
937. See Shaw v. Dwight, 27 N. Y. 
247, 84 AmD 275 (judgment creditor 
having only a general judgment lien 
on land may maintain a suit to obtain 
the cancellation of prior judgments 
which are apparent liens on the land, 
but which he claims to have been paid 
and kept alive by fraud). 

_ [a] Judgment discharged in bank- 
ruptcy.—Where a judgment debtor 
filed a declaration of homestead, went 
through bankruptcy, and later, in the 
action in which the judgment was ren- 
dered, secured a perpetual stay of ex- 
ecution, he may nevertheless remove 


threats to enforce his judgment have 
rendered sale or mortgage of the 
homestead impossible, since the judg- 
ment became a mere moral obligation 
and plaintiff’s rights, being statutory, 
are insufficiently protected by the stay 
of execution. Price v. Oakland Cent. 
Sav. Bank, 62 Cal. A. 5838, 217 P 800. 

97. U. S.—Little Rock, etce., R..Co. 
v. Burke, 66 Fed. 83, 13 CCA 341. 

Ala.—Curry v. Peebles, 83 Ala. 225, 
3 S 622; Tyson v. Brown, 64 Ala..244. 

Cal.—Roman Catholie Archbishop v. 
Shipman, 69 Cal. 586, 11 P 343. 

Tll.—Glos v. Peo., 259 Ill. 332, 102 
NE 768, AnnCas1914C 119; Hodgen v. 
Guttery, 58 Ill. 431. 

See deo ge v. Fuller, 33 Mich. 

Minn.—Maloney v. Finnegan, 38 
Minn. 70, 35 NW 723; Gilman v. Van 
Brunt, 29 Minn. 271, 13 NW 125. 

Mo.—McLaughlin v. McLaughlin, 
228 Mo. 635, 129 SW 21, 137 AmSR 
680; Fontaine v. Hudson, 93 Mo. 62, 
5 SW 692, 3 AmSR 515. 

N. Y.—Kendall v. Hodgins, 14 N. 
Y. Super. 659, 7 AbbPr 309. 

Va.—Wicks v. Scull, 102 Va. 290, 46 
SHE 297. 

[a] Reason for rule is that such 
a decree or judgment is not capable 
of being used as an instrument of vex- 
atious litigation; and the lapse of 
time cannot injure the means of de- 
fense against it, if rights under it 
should be asserted. Tyson v. Brown, 
64 Ala. 244. 

[b] Jurisdiction of federal court 
does not extend to cases in which the 
cloud on title consists of a judgment 
or decree of a state court, alleged to 
be void on its face. Little Rock, etc., 
yeni v. Burke, 66 Fed. 83, 13 CCA 

98. McAllen First Nat. Bank v. 
Moore, (Tex. Civ. A.) 7 SW (2d) 145. 

fa] Although judgment lien is 
void on its face, the court must cancel 
it, where defendant asserted a claim 
under it. McAllen First Nat. Bank 
bey Moore, (Tex. Civ. A.) 7 SW (2d) 
145 


Generally see supra § 24 note 7. 
99. Sale on: 
Execution see supra §§ 47-48. 
Foreclosure of liens see supra § 49. 
1. Henderson v. Holman, 193 Ala. 


1073; Whitney v. Considine Inv. Co., 
176 App. .Div. 157, 162 NYS 507. 

2. Beardslee v. Ingraham, 183 N. 
Y. 411; 76 NE 476, 3 LRANS 1073. 

3. Shults v. Shults, 159 Ill. 654, 
43 NE 800, 50 AmSR 188; Gamble v. 
St. Louis, 12 Mo. 617; Wood v. Seely, 
382 N. Y. 105. And see.Hamilton vy. 
McCuaig, 4 Sask. L. 193, 18 WestLR 
84 (removal of execution on home- 
stead from certificate of title under 
Torrens system). 

[a] Where bill claiming title un- 
der destroyed deed was dismissed for 
want of prosecution, and proceedings 
appeared on record, it is a semblance 
of title appearing in a legal form 
which cannot be enforced either at 
law or in equity, and therefore con- 
stitutes a cloud on the owner’s title. 
Shultz v. Shultz, 159 Ill. 654, 48 NE 
800, 50 AmSR 188. 

[b] Amended return to process.— 
The statutes prohibit the sheriff from 
executing process in a case in which 
he has an interest. Service of’ sum- 
mons was made by a deputy sheriff, 
but the return was insufficient to con- 
fer jurisdiction of the person of de- 
fendant; the sheriff, having become 
interested as a warrantor of the prop- 
erty in issue after his term of office 
had expired, amended the return so as 
to obviate the objection to the juris- 
diction. It was held that the amend- 
ment operated as a cloud on defend- 
ant’s title to the land, justifying the 
interference of a court of equity. 
O’Conner v. Wilson, 57 Ill. 226. 

[c] Levy of alias execution by 
mortgagor’s judgment creditor, whose 
lein was divested by foreclosure pro- 
ceedings, constitutes a cloud on title. 
Hack v. Snow, 252 Ill. A. 51 [rev on 


eae! grounds 338 Ill. 28, 169 NE 
{d] In Porto Rico a possessory ti- 


tle recorded in favor of a party toa 
proceeding of which plaintiff had no 
notice, and the conveyances under 
such title, constitute clouds on plain- 
tiff’s title. Pares v. Reynes, 2 Porto 
Rico Fed. 402. 

Restraining proceedings at law see 
infra § 70. 

4  Laudano vy. Laudano, 108 Conn. 
37, 142 A 407. 


166 [51 C.J.] 


could be urged in defense of the pending suit.° 

[§ 58] (2) Attachment Proceedings. 
parties seek to remove all liens and encumbrances, 
if any, created by proceedings in attachment, 
so to quiet their title, equity has jurisdiction.°® 
where attachment proceedings are void on their face, 
they do not constitute a cloud on the title.“ 
action to remove a cloud on title will not he in favor 
of one claiming perfect title to lands against another 
attaching it as, the property of a third person, since 
it does not constitute a cloud on title.® 
statute provides for cancellation of an instrument 
when there is a reasonable apprehension that, if left 
outstanding, it may cause injury to one against whom 
it is void, but declares that the provision shall not 
apply to an instrument the invalidity of which is 
an attachment against the 
owner of buildings on land belonging to another is 
not ground for an action to remove a cloud on the 
title, if it constitutes no len because improperly 


apparent on its face,°® 


levied.1° 

5. Dannelly v. Jeffrey, (Tex. Civ. 
A.) 283 SW 351. 

6. Martin v. Dryden, 6 Ill. 187; 
Grover v. Fox, 36 Mich. 453. 

[a] Contract for conveyance.—A 


husband conveyed his farm to his 
wife and the two joined in a mort- 
gage thereof, the wife thereafter ex- 
ecuting to the husband a contract to 
reconvey on his paying the mortgage, 
and also giving him a right to hold 
possession during the time the mort- 
gage was to run. Attachments 
against the husband were levied on 
the farm as his real estate, and the 
attachment debtor made assignments 
of his contract and quitclaimed the 
farm to his wife. Bankruptcy pro- 
ceedings were instituted against him, 
resulting in an adjudication of bank- 
ruptey. It was held that the husband 
could maintain a bill to quiet his 
title against the attachment. Grover 
Vv. Hox, 36 Mich. 453. 

{b] In Vermont a writ of attach- 
ment is by statute made an ordinary 
mode of process, and a court of chan- 
cery cannot interfere to defeat the 
statute by entertaining a suit for the 
removal of a cloud. Internation Pa- 
per Co. v. Bellows Falls Canal Co., 88 
Vt. 93, 90 A 943. 

7. Newman v,. Northern Montana 
Credit Men’s Assoc., 68 Mont. 545, 208 
P 914; Beardslee v. Ingraham, 183 N. 
Y. 411, 76 NE 476, 3 LRANS 1073. 

8. Maisch v. Hoffman, 42 N. J. Eq. 
116, 7 A 349; Wilson v. Kelly, 31 Hun 
(N. Y.) 75; Mulligan v. Baring, 3 
Daly (N. Y.) 75; Heath v. Cleburne 
oa Nat. Bank, (Tex. Civ. A.) 32 SW 
478. 

{a] Attachment sued out against 
vendor after he has conveyed land, 
the deed therefor having been record- 
ed fifteen days after its delivery, cre- 
ates no cloud on title. Maisch vy. 
Hoffman, 42 N. J. Eq. 116, 7 A 349. 

9. See statutory provisions. 

10. Newman v. Northern Mont. 
Credit Men’s Assoc., 63 Mont. 545, 208 
Pron 4: 

11. Lis pendens generally see Lis 
Pendens 38 C. J. p 1 

12. N. J.—Sternberger v. Tunison, 
H2EN gs £59, 111 A 3093 

N. Y.—Brown v. Goodwin, 75 N. 
Y. 409, 56 HowPr 301 [aff 1 AbbNCas 


452). 
Wash.—King v. Branscheid, 32 
Wash. 634, 73 P 668. 


B. C.—Atlantic Realty, etc., Co., Ltd. 
v. Jackson, 18 B. C. 657; Townend 
v. Graham; 6 B. C. 539. 

Sask.—Ridette v. Pelletier, 3 Sask. 
L. 467, 16 WestLR 42. 

13. Fitzgerald v. Cummings, 1 Lea 
(Tenn. ) Dep 

14., See infra § 117. 
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Where the 


and 
But 


So an 


1. In General. 


Where a 
tiff’s title.t® 


on title.?® 


15. Ground of equitable jurisdic- 
tion generally see supra § 1. 


16. Thompson v.. Pack, 219 Fed. 
624; Alvord v. Syracuse, 163 N. Y. 
158, 57 NE’ 310; De Witt v. Van 


Schoyk, 110 N. Y. 7, 17 NE 425, 6 
AmSR _ 342; Jayton Independent 
School Dist. v. Rule-Jayton Cotton Oil 
Co., (Tex. Civ. A.) 259 SW 631; Brad- 
ley v. Swope, 77 W. Va. 113, 87 SE 86; 
Iguano Land, etc., Co. v. Jones, 65 W. 
Va. 59, 64 SE 640. 

17. Ala.—Rea_ v. 54 
Ala. 291. 

Ark.—Maynard v. Henderson, 117 
Ark. 24, 173 SW 831, AnnCasl1917A 
1I5 7: 

Cal.—Metropolis Trust, ete., Bank v. 
Barnet, 165' Cal. 449, 132 P 832. 

Colo.—Logan y. Clough, 2 Colo. 323. 

Del.—Messick v. Johnson, 11 Del. 
Ch. 164, 98 A 218. 


M : : 
Nat. Bank, 71 Me. 514, 36 AmR 345. 


Longstreet, 


Minn.—Lovell v. Marshall, 162 
Minn. 18, 202 NW 64. 

Mo.—Gardner v. Terry, 99 Mo. 523, 
12 SW 888, 7 LRA 67; Payne v. Da- 
viess County Sav. Assoc., 126 Mo. A. 
5938,.105 SW 165. 

S. C.—Ketehin v. McCarley, 26 S. 
C. 1, 11 SE 1099, 4 AmSR 674. 

Tenn. —Cope v. Payne, 111 Tenn. 


128, 76 SW 820, 102 AmSR 746. 

Tex.—RBarr v. Simpson, 54 Tex. Civ. 
A. 105, 117 SW 1041. 

W. Va.—Iguano Land, etce., 
Jones, 65 W. Va. 59, 64 SE 640. 

See also cases infra note 18; 
§§ 61-70. 

What constitutes removable cloud 
see supra §§ 23-59. 

18. U. S.—lLyon v. Alley, 130 U. S. 
177, 9 SCt 480, 32 L. ed. 899; Chapman 
v. Brewer, 114 U. S. 158, 5 SCt 799, 29 
L. ed. 88; Huntington v. Central Pac. 
R. Co., 12 F. Cas. No, 6,911, 2 Sawy. 


503. 
Ala.—Rea v. Longstreet, 54 Ala. 
291; Burt v. Cassety, 12 Ala. 734. 
Cal.—Guy v. Hermance, 5 Cal. 73, 63 
AmD 85; Shattuck v. Carson, 2 Cal. 
588. 


Fla.—Sloan v. Sloan, 25 Fla. 53,5 S 
603. 
Webber, 72 Ill. 606. 


Co.) W: 


and 


Ill.—Groves v. 

Ind.—Knightstown First Nat. Bank 
v. Deitch, 83 Ind. 131. 

Iowa.—Key City Gaslight Co. v. 
Munsell, 19 Towa 305. 

Me.—Gerry vy. Stimson, 60 Me. 186. 

Md.—Holland vy. Baltimore, 11 Md. 
186, 69 AmD 195. 


Mass.—O’Hare y. Downing, 130 
Mass. 16. 

Mich.—Marquette, ete., R. Co. v. 
Marquette, 35 Mich. 504. 

Minn.—Conkey v. Dike, 17 Minn. 


457. 


[§ 59] n. Lis Pendens.??’ 
is entitled to maintain a suit to set aside a lis pen- 
dens as a cloud on his title,1* unless he purchased 
pending the suit from the person against whom the 
decree was rendered;'* and such an action may also 
be brought under a statute providing for actions to 
determine adverse claims.** 

[§ 60] B. Apprehended or Threatened Cloud?®°— 
A court of equity will restrain a 
defendant from proceeding in an illegal act which, if 
completed, will necessarily east a cloud upon plain- 
Otherwise stated, if the facts are such 
that a court would remove the cloud when e¢ast,*? 
and there is a fixed determination to create a cloud, 
the danger not being merely speculative and poten- 
tial,'S the court will give preventive relief. On the 
other hand such relief cannot be had where the 
threatened act, if completed, would not cast a cloud 
The determination to create a cloud must 
clearly appear,*° and it is not sufficient that the dan- 
ger is merely speculative.” 


[9g 57-60 


An owner of real estate 


There is a threat to 


Miss.—Irwin y. Lewis, 50 Miss. 363. 

Mo.—North St. Louis Gymnastic 
Soc. v. Hudson, 85 Mo. 82; Mechanics’. 
Bank y. Kansas City, 73 Mo. 555; 
Vogler v. Montgomery, 54 Mo. 577. 

Nebr.—Corey v. Sehuster, 44 Nebr. 


269, 62 NW 470. 
Howland, 58 N. 


_.N. H.—Brooks v. 
H. 98; Tucker v. Kenniston, 47 N. H. 
267, 93 AmD 425, 

N. Y.—King v. Townshend, 141 N. 
Y. 358, 36 NE 518; Butler v. John- 
son, 10 te Ninvn 204, 18 NE 643; Clark 
AIG Davenport, 95 N. Y. 477; Crooke 
v. Andrews, 40 N. Y. 547; Scott v. 
Onderdonk, 14 N. Y. 9, 67 AmD 106; 
New York, eétc., R. Co. v. Davenport, 
65 HowPr 484; Oakiey v. Willims- 
burgh, 6 Paige 262; Pettit v. Shepherd, 
5 Paige 493, 28 AmD 437. 

W. Va.—Gardner v. Buckeye Sav., 
etc., Co., 152 SEH 530. 

Wis.—Roe v. Lincoln County, 56 
Wis. 66, 13 NW _ 887; Goodell v. 
Blumer, 41 Wis. 436; Siegel vy. Outa- 
gamie County, 26 Wis. 70; Moore v. 
Cord, 14 Wis. 213. 

B. C—British Columbia Hop Co. i 
Kent, [1925] 3 DomLR 171, [1925] 2 
WestWkly 31 

[a] IlNustration.—Where a mu- 
nicipality claims the right to open a 
road over plaintiff's land, and has 
made a survey for that purpose, plain- 
tiff is entitled to a declaratory judg- 
ment preventing defendant from open- 
ing the road. British Columbia Hop 
Co. v. Kent, (B. C.) [1925] 3 DomLR 
171, [1925] 2 WestWkly 31. 

19. Ala.—Preiss v. Campbell, 59 
Ala. 635. 

PO as Brees v. Carriaga, 31 Cal. 

Fla.—Barnes v., Mayo, 19 Fla. 542; 
Davidson v. Seegar, 15 Fla. 671. 

ee CUS Ne Johnson, 129 Ga. 611, 
59 SE 26 
Bahia eee ae v. Johnson, 20 Minn. 

Mo.—Russell v. Interstate Lumber 
Co., 112 Mo. 40, 20 SW 26. 

Mont.—McCormick v. Riddle, 10 
Mont. 467, 26 P 202. 

S. C.—Kirk v. Duren, 45 S. C. 597, 
23 SE 954. 

20. Roxana Petroleum Corp. v. 
Colquitt; 345 EF.) (2d). 4702 | Hox Miva 
Kountze, 58 Nebr. 439, 78 NW _ 712; 
King v. ‘Townshend, 141 N. Y. 358, 36 
NBE-513¢.. Glarky. Davenport, SBN ce Ya, 
477; Sanders v. Yonkers, 63 N. Y. 646; 
Sanders v. Yonkers, .63, Nw -Y...489; 
Weed v. Roberts, 22 Misc. 46, 49 NYS 
366; Pettit v. Shepherd, 5 Paige (N. 
Nes) "493, 28 AmD 4387, 

54 


21. Ala.—Rea_ v. 
Miss.—Hammel vy. Clarke, 23 S 358. 


Longstreet, 
Ala, 291. 
Mo.—Haeussler v. Thomas, 4 Mo. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 60-64] 


-ereate a cloud which equity may interfere to pre- 
vent whenever an instrument or claim exists which 
the holder may so utilize as to convert into a cloud 
on title by his own action, and he refuses to sur- 
render it and thus put an end to this power.?? And 
it has been held that, as a rule, an injunction will 
be granted to prevent a cloud when the evidence 
upon which plaintiff’s right depends is not of record 
or shown in the papers through which the right de- 
pends.? 

[§ 61] 2. Levy—a. Under Execution. A court 
of equity will restrain a threatened levy of execution 
on realty which is not subject to levy, and thus pre- 
vent a cloud being cast on title.2* So too equity will 
enjoin a creditor, who has consented to an assignment 
for the benefit of creditors, from levying on the as- 
signee’s realty.?° 

[§ 62] b. For Taxes.2° <A court of equity has 
power to enjoin the taxing authorities from making 

an unlawful levy?’ or from issuing an invalid tax 
bill against plaintiff’s land?’ which will result in 
casting a cloud on the title. But an injunction does 
not lie where a levy, if made, would be void on its 
face.*° 

[§ 63] 3. Sale—a. In General. It is well settled 
that equity will interfere by injunction to prevent 
the wrongful sale of land where such sale will re- 
sult in casting a cloud on the title of the real owner 
of the property,®° although no title would in fact 
pass to the purchaser at the sale. But where a 
sale, if consummated, would not. cast a cloud within 
the equitable principles heretofore stated,®? equity 
will not give preventive relief.* “So it has been held 
that a sale of land as the property of one from whom 


463. 
N. Y.—King v. Townshend, 141 N. 29. 


Mean Sooo OLIN. 53/7 Clark, v.0 Dayen=.) Ys) 1239. 
port, 95 N. Y. 477; Sanders v. Yonk- SO aw. 
ers, 63 N. Y. 646; Sanders v. Yonkers, | stead Assoc. 


63 N. Y. 489; Weed v. Roberts, 22 
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Mo. 26,33 SW 480, 36 SW 52 
Magee v. Cutler, 


S.—West Portland Home- 
v. Lownsdale, 


[51 C.J.] 167 


the owner in no way derived his title presents no 
ground for equitable interference,** as where a 
married woman seeks to enjoin, a sale, under judicial 
process against her husband, of lands belonging ex- 
clusively to her separate estate. 35 Where a cloud to 
be east on title exists only on the supposition of an 
incorrect legal view being taken of facts whieh are 
latent, equity will not enjoin a sale of land on the 
eround of a threatened cloud on title.*® 

[§ 64] b. By Conveyance under Pretense of 
Right. Equity will interfere to prevent the giving 
of a conveyance of realty, under pretense of right, 
which will operate as a cloud on title.*7 But to con- 
stitute such a cloud on title as would warrant equity 
in restraining the giving of a deed, it must appear 
that the owner of the property in an action by the 
adverse party, founded on the deed, would have to 
offer evidence to defeat a recovery.*® Thus, where 
a deed has never been recorded because of its de- 
struction or Joss,*® or because of defects in the ac- 
knowledgment which prevent its being recorded,*° 
a sale by the grantor or his legal representative will 
be restrained at the instance of the grantee in whom 
title has vested. But where complainant is in pos- 
session and has a good record title,*t where his rights 
depend upon the construction of recorded instru- 
ments,*? where the party sought to be enjoined has 
apparent title to the property on. which he resides,** 
or where purchasers buy at their peril,** the injunc- 
tion is unnecessary. Likewise, where the filing of a 
lis pendens will protect complainant, no injunction 
will be granted against a threatened wrongful sale 
of land on the ground of preventing a cloud on title.** 

Recordation of quitclaim deed of land to which 

33. Rea v. Longstreet, ar Ala 291; 
Kisling v. Johnson, 13 Cal. 56. 

[a] Sale giving no Social title.— 


Where, under the statute relative to 
the sale of the state’s interest in the 


43 Barb. (N. 


17 Fed. 


Misc. 46, 49 NYS 366. 

Va.—Hagan Co. v..Norton Coal Co., 
137° Va. 140,119 (SE) 153; Lennig. v- 
Harrisonburg Land, etc., Co., 107 Va. 


458, 59 SE 400. 
[al When injunction will not be 


granted.—If the cloud to be cast on 
the title exists only in the supposition 
of an incorrect legal view being taken 
of facts which are patent to all, 
equity will not enjoin a sale. Haeus- 
sler v. Thomas, 4 Mo. A. 463. 

22. King v. Townshend, 141 N. Y. 
358, 86 NE 518; Gardner v. Buckeye 
Sav., etc., Co., Cw. Va.) 152 SE 530. 

[a] This rule applies where a 
mortgagee retains the mortgage, 
which:has been paid, asserting the in- 
validity of a release given by him. 
Gardner v. Buckeye Sav., etc., Co., 
(W. Va.) 152 SE 530. 

23. Weaver v. Emison, 
A.) 153 SW 923. 

24. U.S.—Webb v. Hayner, 49 Fed. 
605. 

Mass.—O’Hare v. Downing, 130 
Mass. 16; Russell v. Deshon, 124 Mass. 
342; Hinchley v. Greany, 118 Mass. 
595: Clouston vy. Shearer, 99 Mass. 


209. 

s. 5 ose a v. McCarley, 26 S. C. 
1, 11 SE 1099, 4 AmSR 674. 

Wis. —Smith v. Zimmerman, 85 Wis. 
542, 55 NW 956. ; 

Sask.—Hamilton v. McCuaig, 4 
Sask. L. 193, 18 WestLR 84. 

25. Chaffee Vv. New York Fourth 
‘Nat. Bank, 71 Me. 514, 36 AmR 345. 

-26. Restraining levy or assessment 
of illegal tax generally see Taxation 
[3% Cye)977;, 1183]. , 

27. Fox v. Kountze, 58 Nebr. 439, 

Skinker v. Heman, 148 Mo. 349, 


78 NW 712. 
49 SW 1026; Verdin v. St. Louis, 131 


(Tex... Civ.| 


614, 9 Sawy. 112. 

Ala.—Martin v. Hewitt, 44 Ala. 418; 
Downing v. Mann,-43 Ala. 266. 

Ark.—Maynard v. Henderson, 117 
fuk 24, 173 SW 831, AnnCasl917A 

Cal.—Thompson vy. Lynch, 29 Cal. 
189; Englund v. Lewis, ‘25. Cali, 337; 
Pixley v. Huggins, 15 Cal. 127; Hick- 
man v. O’Neal, 10 Cal. 292; Alverson 
vy. Jones, 10 Cal. 9, 70 AmD 689; Guy 
v. Hermance, 5 Cal. 73, 68 AmR 85; 
Seeded v. Riecks, 40 Cal. A. 1, 180 P 

Fla.—Budd v. Long, 13 Fla. 288. 

Ind.—MecCulloch v. Hollingsworth, 
27 Ind. 115; Cupps vy. Irwin, 2 Blackf. 
112, 118 AmD 136. 

Iowa.—Palo Alto Banking, ete., Co. 
v. Maher, 65 Iowa 74, 21 NW 187; 
Key City Gaslight Co. v. Munsell, 19 
Iowa 305. 

La.—Bach v. Goodrich, 9 Rob. 391. 

Me.—Gerry v. Stimson, 60 Me. 186. 

Mo.—Bonsor_ v. Madison County, 
204 Mo. 84, 102 SW 494; Vogler v. 
Montgomery, 54 Mo. 577; McPike v. 
Pen, 51 Mo. 63; Tipton Bank y. David- 
son, 40 Mo. A, 421. 

Oh.—Norton_v. Beaver, 5 Oh. 178; 
U. S. Bank v. Schultz, 2 Oh. 471. 

Tex.—Washington ‘Bank v. Moore, 
(Civ. A.) 290 SW 184 [aff (Commn. A.) 
296 SW 868]; Barr v. Simpson, 54 
Tex. Civ. A. 105, 117 SW 1041. 

Va.—Hagan Co. v. Norton Coal Co., 
137 Va. 140, 119 SE 153. 

Wash.—-Quimby v. Slipper, 7 Wash. 
475, 35 P 116, 38 AmSR 899. 

81. Metropolis Trust, etc., Bank v. 
Barnet, 165 Cal. 449, 132 P 833; “Vogler 
v. Montgomery, 54 Mo. 577; George v. 
Nowlan, 38 Or. 537, 64 P 1; Quimby 


v. Slipper, 7 Wash. 475, 35 P 116, 38 
AmSR 899, 
32. See supra § 23 et seq. 


water line front in the city of San 
Francisco, the commissioners have, 
by express terms, no authority as to 
the land outside of the boundaries 
there specified, their sale of lands out- 
side can give no record title, and so 
cannot be enjoined as casting a cloud 
on plaintiff’s title. Kisling v. John- 
son, 13 Cal. 56. 

34. Rea Mi Longstreet, 54 Ala. 291. 
Rea v. Longstreet, supra. 
Haeussler v. Thomas, 4 Mo. A. 


Hare v. Carnall, 39 Ark. 196; 
J vz Crichton, 117 Cai: +695, 49-2 
1043; Shattuck v. Carson, 2 Cal. 588; 
Pettit v. Shepherd, 5 Paige (N. Y.) 
493, 28 AmD 437. 


38. Russ v. Crichton, 117 Cal. 695, 
49 P 1048. 
39. Gerry v. Stimson, 60 Me. 186; 


Hawkins v. Clermont, 15 Mich. 511; 
Wynn v. Cory, 43 Mo. 301; Schaum- 
berg v. Hepburn, 39 Mo. 125; Meyer 
v. Phillips, 97 N. Y. 485, 49 AmR 538; 
Sanders v. Yonkers, 63 N. Y., 489; 
New York, etc., R. Co. v. Morrisania, 
7 Hun (N. Y.) 652; Mann v. Utica, 44 
HowPr- (NG OY.) 33454 Brookly neve 
Meserole, 26 Wend. (N. Y.) 132. 

40. Frank v. Peyton, 82 Ky. 150. 

41. Wilcox v. Walker, 94 Mo. 88, 
77 SW 115; Gatewood v. Leak, 99 N. 
C. 357, 6 SE 706; Carlin v. Hudson, 12 
Tex. 202, 62 AmD 521. 

42. Mariposa Co. v. Garrison, 26 
HowPr (N. Y.) 448; Browning v. Lav- 
ender, 104 N. C. 69, 10 SE 77. 

43. Powell v. Quinn, 49 Ga. 5238. 

44. Spence v. Cox, 64 Ga. 543; Jack- 
son v. Rainey, 64 Ga. 311; Palmer vy. 
Casperson, 17 N. J. Eq. 204 


45. San Francisco v. Beideman, 17 
Cal. 443; Mathews v. Cody, 60 Ga. 
855; Powell v. Quinn, 49 Ga. 523; 


Babcock v. Jones, 62 Hun 565,17 NYS 
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the grantor had no title will be enjoined where it 
appears that the purpose of the recordation was to 
cloud plaintiffs title.*® ; 

[§ 65] ce. Under Execution. Where a sale on ex- 
ecution would cast a cloud on title,*? equity may, 
to prevent such cloud, enjoin the sale.** This rule, 
with some exceptions, as in the case of a levy by 
creditors on property fraudulently conveyed by the 
debtor,*® ordinarily applies where the title to prop- 
erty levied on and about to be sold is in the person 
seeking to enjoin the sale, and not in the judgment 
debtor.°° But where the judgment or execution 
is void on its fage, a sale thereunder does not ere- 
ate a cloud on title,*! and a threatened sale there- 
under will not be enjoined.°? 

[§ 66] d. Under Invalid Assessment.°* Where 
a sale to enforce an invalid assessment for taxes 
would cast a cloud on title,°* equity will intervene 
to prevent the sale or the issuance of a deed there- 
under;°° and this rule applies where, by statute, 
such conveyance is presumptive evidence of title.°® 
On the other hand, where the proceedings resulting 
in the assessment are void, a deed after sale of the 
property would on its face be void and cast no cloud 
on the true title,®* and its execution will not be en- 
joined as a threatened cloud.®* So it has been held 
that the fact that an assessment for constructing a 
sidewalk is made a lien on the adjacent property 
does not create such a cloud on title as will confer 
equitable jurisdiction to restrain the collection of 
an illegal assessment, where it does not appear that 
property had been levied on, or that a levy had been 
authorized, or that anything had been done which 
would cause irreparable injury or lead to a multi- 
plicity of suits.°® And a sale cannot be enjoined 
merely because of the unauthorized and untrue state- 
ment of a city official that it would be without the 
right of redemption.®° 

[§ 67] e. Of Land Purchased at Tax Sale. An 
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injunction to prevent, as a threatened cloud on title, 
the sale of land previously purchased at a tax sale, 
on the ground that the tax sale passed no title, will 
be refused, since such mischief has already been done 
by the first sale.°? 

[§ 68] f. Under Mortgage. A sale under a mort- 
gage will be enjoined by a court of equity where ae 
will result in casting a cloud on plaintiff’s title.® 
But a sale under a mortgage of land not en 
therein cannot cast a cloud on the title of the own- 
er,°® and will not, therefore, be restrained as a 
threatened cloud on title.°* 

Deed intended as mortgage. A party who has by 
fraud obtained possession of land by a. deed absolute 
on its face, but intended only as a mortgage, will be 
restrained from selling it.%® 

[§ 69] 4. Execution of Lease. Injunction sil not 
lie to prevent one in possession of land under claim 
of title as against another claimant, who is in no 
way connected with him in estate, from executing a 
lease on the ground that it will be a cloud on such 
other claimant’s title.°® But if a lease made pursu- 
ant to a sale for an unpaid street assessment is by 
law evidence of the regularity of the sale, the mak- 
ing of such lease will be restrained in case of sub- 
stantial irregularity.°’ 

[§ 70] 5. Proceedings at Law. It has been held 
that a court of equity may restrain proceedings at 
law which would tend to cast a cloud on the title to 
realty,®® but should not interfere until there is 
imminent danger of a cloud being cast by some im- 
pending wrongful result of the action.°® <A suit 
by a commissioner of school lands, instituted for the 
direct benefit of the state to raise revenue for school 
purposes by the sale of its lands, will not be re- 
strained at the instance of an adverse claimant to 
the land who alleges that it may be clouded by the 
suit.7° 


V. TITLE OR INTEREST OF PLAINTIFF 


[§ 71] A. Necessity. Of course an action to quiet 
title or remove a cloud thereon can be maintained 


67; Fitzgerald v. Deshler, 55 N. Y. 
Super. 91, 18 NYSt 363; Spokane v. 


14 N. Y. 9, 67 AmD 106 [dist Marsh [a] 
v. Brooklyn, 59 N. Y. 280, 285 (be-| street.—The owner of adjoining lands 


only by a person having some title to, or interest in, 
the lands in controversy‘? at the time the action was 


Proceedings to alter grade of 


Amsterdamasch Trustees Kantoor, 18] cause of L. [1854] ¢ 384 § 33, making | whose property would be seriously 


Wash. 81, 50 P 1088. 
46. Tucker v. Wadlow, (Mo.) 184 
Sw 69. 
47. See supra §§ 47, 48. 
48. See Executions § 467. 
49. See Executions § 472. 
50. See Executions ou 469, 471. 
51. See supra §§ 47, 48. x 
52. See Executions §§ 467, 469. 335; 


53. Restraining: Y.) 17; 0 
Collection of illegal tax generally see| (N-_Y.)_ 334. 
Taxation [37 Cyc 1270]. 57. See supra § 53 


Execution of tax deed generally see 58. 
Taxation [37 Cyc 1426]. 60 P 4338, 
Tax sale generally see Taxation [37 | 646; 


Cye 1321]. Cal. 416. 
54. See supra §§ 52, 53. 59. Wilson v. 
55. Cal—Bolton v. Gilleran, 105] 75,19 SE 953. 
Cal. 244, 38 P 881, 45 AmSR 33. 60. 
Wle=Glos. vy. Cannatas ten Ll, yAul LOMise6 
215. 61. 


Md.—Holland v. Baltimore, 11 Md. 62. 
186, 69 AmD 195. A.) 153 SW 923. 
Mo.—McPike v. Pen, 51 Mo. 63; 63. 


Byrne v. Drain, 127% Cal. 1663, 
Houghton v. Austin, 47 Cal. 
Savings, ete., Sov. v. Austin, 46 
Philippi, 39 W. Va. 


Ring v. Watson, 142 Miss. 281, 71. 


Weaver v. Emison, 


See supra § 4 


the conveyance evidence only of the! injured by the alteration of the grade 
regularity of the proceedings had} of the street is entitled to an injunc- 
for the sale and not of the assessment | tion to restrain illegal proceedings for 
proceedings, and not by its own force | that purpose as a threatened cloud on 
entitling the purchaser to posses-| title. 
sion)]; New York, etc., R. Co. v. Mor-| Paige’ (N. Y.) 262. 
risania, 7 Hun (N. Y.) 652; 


Oakley v. Williamsburgh, 6 


Lewis v. 69.. Hammel v. Clarke, (Miss.) 23 


Buffalo, Sheld. (N. Y.) 80, 29 HowPr|S 358. 
Beach v. Hayes, 58 HowPr (N. 70. 
Mann vy. Utica, 44 HowPr 


Moore v. McNutt, 41 W. Va. 
695, 24 SE 682 (holding further that, 
by the statute under which the suit 
sought to be enjoined was brought, 
the adverse claimant can become a 
party, and if not he could still as- 
sert his title against any purchaser 
under the proceeding, or against the 
former owner if there were a redemp- 
tion). 

U. S.—Stark v. Starr, 6 Wall. 
402, 18 L. ed. 925; Chicago Auditorium 


St. Louis v. Goode, 21 Mo. 216. Assoc. v. Cramer, 8 F. (2d) 998 [rev 


on other grounds 20 F. (2d) 887 (cer- 
tiorari granted 275 U. S. 519 mem, 48 
SCt 122 mem, 72 L. ed. 404 mem, and 
rev on other grounds 277 U.S. 274, 48 


(Tex. Civ. 


Leslie v. St. Louis, 47 Mo. 474. 64, Preiss v. Gamphell 59 Ala. 635.| Sct 507, 72 L. ed. 880)]; Dean v. San 
Wis.—Mitchell v. Milwaukee, 18] _ 65. Peeler v. Barringer, 60 N. C.| Diego, 284 Fed. 970; Rowe v. Kidd, 
Wis. 92. 596. 259 Fed. 127, 170 CCA 195 [aft 249 
56. Marquette, ete:, BR. Conv. Mar- 66. Spofford v. Bangor, etc., R. Co.,| Fed: 882]; Buchanan v. St. Louis, 
quette, 35 Mich. 504; Temple Grove | 66 Me.51. ete. R. Co., 258 Fed. 698, 165 CCA 


Seminary v. Cramer, 98 N. Y. 121; 67. 
Allen v. Buffalo, Oe ING, ae. 390, 719, 67 AmD 106, 
Transcr. A. 169; Scott v. Onderdonk, 


Scott v. Onderdonk, 14 N. Y.|} 292; 
68. Wood v. Seely, 32 N. Y. 105. 


-Bearden v. Benner, 120 Fed. 690; 
Guarantee Trust, ete, Co.°v. Delta, 
etc., Co., 104 Fed. 5, 43 CCA 396 [cer- 


ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 71-72] 


commenced.?2 


[§ 72] B. Sufficiency—1. In General. 


er of the legal title to land,*® even 


tiorari den 180 U. S. 636 mem, 
919 mem, 45 L. ed. 710 mem]; Gold- 
smith v. Gilliland, 22 Fed. 865, 10 
Sawy. 606; Patrick v. Isenhart, 20 
Fed. 339; Cross v. Sabin, 13 Fed. 308; 
Chamberlain v. Marshall, 8 Fed. 398; 
Harmer v. Gwynne, 11 F. Cas. No 
6,075, 5 McLean 313; King v. French, 
14 FE. Cas, ING Sy} Sawy. 441. 

Ala.—Farrow v. "Sturdivant Bank, 
181 Ala. 283, 61 S 286; Davenport v. 
Bartlett, 9 Ala. LS 


21 SCt 


Ark.—Carpenter v. Smith, 76 Ark. 
447, 88 SW 976. 
Cal.—Williams v. San Pedro, 153 


Cal. 44, 94 P 234; Toland v. Toland, 
123 Cal. 140, 55 P 681; San José First 
Baptist Church Vv. Branham, 90 Cal. 
22, 27 P 60; Mora v. Le Roy, 58 Cal. 
8; Wilson v. Madison, 55 Cal. 5; San 
Francisco v. Ellis, 54 Cal. 72: Pralus 
v. Pacifie Gold, etc., Min. Co., 35 Cal. 
30; Pomper vy. Behnke, CADE 276,.P 
122: Keele v. Clouser, 92 Cal. A. 526, 
268 P 682; Herz v. Hereford, 88 Cal. 
A. 290, 263 P 382; Weldon v. Law- 
rence, 76 CalweAu 530, 245 P 451; Scott 
¥,,¥ oodworth, 34 Gal. A. 400, 167 P 
Colo.—Chase v. Bogardus, 78 Colo. 
573, 243 P 546; Citizens’ State Bank v. 
Paul, 78 Colo. 74, 239 P 880; Young Vv. 
Rohan, 77 Colo. 70, 234 P 694; Clark vy. 
Huff, 49 Colo. Lots Aa) 542: Foster 
v. Clark, 21 Colo. 'A. 1925121 ’P 130. 
Conn'=Cuntingzham v. Fredericks, 
106 Conn. 665, 138 A 790; Roberts v. 
eee: 80 Conn. 347, 68 A 377. 
Fla.—Martin v. Busch, 93 Fla. 535, 
112 S 274; Baltzell v. McKinnon, 57 
Fla. 355, 49 § 546; Benner v. Kendall, 
21 Fla. 584; Stewart v. Stewart, 19 
Fla. 846; Shalley v. Spillman, 19 Fla. 


500. 
Ga.—Weyman v. 122 Ga. 
338 Ill. 11, 170 


539, 50 SE 492. 
Il]l.— Joseph v. Evans, 

NE 10; Cerny v. Glos, 261 Ill. 331, 103 
NE 973; Chicago Terminal Transfer 
Co. v. Barrett, 252 Ill. 86, 96 NE 794; 
Bauer v. Glos, 236 Ill. 450, 86 NE 116; 
Coel v. Glos, 232 Ill. 142, 83 NE 529, 
15 LRANS 413; Whipple v. Gibson, 


Atlanta, 


158 Ill. 339, 41 NE 1017; Hutchinson 
v. Howe, 100 fll. 11; Hopkins v. 
Granger, 52 Ill. 504; Smith v. Mc- 


Connell, 17 Ill. 135, 68 AmD 340; Mar- 
tin v. Glos, 155 Ill. A. 556; Johnson v. 
McChesney, 33 Ill. A. 526. 

Ind.—Mugg v. Fenn, (A.) 149 NE 
99; Simms v. Gilmore, 78 Ind. A. 244, 
135 NE 183. 

Iowa.—Kuehl y. Bettendorf, 179 
Iowa 1, 161 NW 28; Doty v. Cedar 
Rapids, 141 Iowa 666, 119 NW 132; 
Schlosser v. Cruickshank, 96 Iowa 414, 
65 NW 344; Laverty v. Sexton, 41 
Iowa 435. 

Kan.—Unruh v. Martin, 284 P 361; 
Baker v. Lane, 82 Kan. 715, 109 P 182, 
28 LRANS 405; Giltenan vy. Lemert, 
13 Kan. 476. 

Ky.—Liberty Coal Co. v. Baker, 22 
SW (2d) 252; Childers v. Haynes, 228 
Ky. 726, 15 Sw (2d) 448; Gray-Mellon 
Oil Co. v. Fairchild, 219 Ky. 143, 292 
SW 743; Leach vy. Taylor, 206 Ky. 28, 
266 SW 894; Varney v. Orinoco Min. 
Co., 201 Ky. 571, 257 SW 1016; Bow- 
ling v. Breathitt Coal, etc.,- Co., 134 
Ky. 249, 120 SW ee Vaught v. Sand- 
ford, 5 Ky. Op. 69 

La. —Phelps v. Hughes, 1 La. Ann. 


320. 

Md.—Stewart v. May, 111 Md. 162, 
73 A 460, 18 AnnCas 856; Brendel v. 
Zion Church, 71 Md..83) 17 A 936; 
Crook v. Brown, 11 Md. 158. 

Mass.—Boston Mfg. Co. v. Burgin, 
114 Mass. 340. 

Mich.—Wilhelm v. Herron, 211 
Mich. 339, 178 NW 769; Begole v. Her- 
shey, 86 Mich. 130, 48 NW 790; Jen- 
ness v. Smith, 58 Mich. 280. 25 NW 
191; Woods v. Monroe, 17 Mich. 238; 
Hall v. Kellogg, 16 Mich. sD Stock- 
ton v. Williams, 1 Dougl. 546.” 
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merely a naked legal title, without any beneficial 


The hold- 
though he holds 


Minn.—Werntz v. Bolen, 
449, 161 NW 155, LRA1918B 559; Sty- 
er v. Sprague, 63 Minn. 414, 65 NW 
659: Steele v. Fish, 2 Minn. 153. 

Miss.—Burnett v. Bass, 152 Miss. 
517, 120 S 456; Paepcke-Leicht Lum- 
ber Co. v. Savage, 13% Missy th 10i48 
709; Gilchrist- Fordney Se, Ve Keyes, 
113 Miss. 742, 74 S 619; Methodist 
Episcopal Church South v. Odom, 100 
Miss. 64, 56 S 314; Zukoski Co. v. Mc- 
Intyre, 93 Miss. 806, 47 S 435; Hart 
v. Bloomfield, 66 Miss. £0056,5 's 620; 
Blake v. Blake, 53 Miss. 1832: McCaa 
v. Russom, 52 Miss. 639; Blalock v. 
Hardy, 37 Miss. 615; Kerr v. Freeman, 
33 Miss: 292; McAffee v. Lynch, 26 


Miss: 251. 

Mo.—Jamison v. Galloway, 254 SW 
101; Orchard v. Missouri Lumber, etc., 
Co., 184 SW 1138; Skillman v. Clardy, 
256 Mo. 297, 165 SW 1050; Bishop v. 
Blocker, 235 Mo. 6138, 139 SW 149; 
Rutherford v. Ullman, 42 Mo. 216; 
Von Phul v. Penn, 31 Mo. 3338. 

Mont.—Johnson y. Lincoln County, 
50, Mont: 2538; 146 (PP. 471. 

Nebr.—Stull v. Goold, 96 Nebr. 263, 
147 NW 468; Hall v. Hooper, 47 Nebr. 
111, 66 NW 33; Blodgett v. McMurtry, 
39 Nebr. 210, 57 NW 985. 

Nev.—Daly v. Lahontan Mines Co., 
39 Nev. 14, 151 P 514; 158 P 285. 
mine H.—Brooks v. ‘Fowle, aS Nicer le 


N. M.—Abeyta v. Tafoya, 26 N..M. 
346, 192 P 481; Stanton v. Catron, 8 
N. M. 355, 45 P 884. 

N. Y.—Fowler v. Coates, 201 N. Y. 
257, 94 NE 997; Wiechers v. McCor- 
mick, 122 App. Div. 860, 107 NYS 835; 
Purdy v. Collyer, 26 App. Div. 338, 49 
NYS 665. 

N. D.—Company A, First Regiment 
Nat. Guard Training School v. State, 
224 NW 661; D. S. B. Johnston Land 
a v. Mitchell, 29 N. D. 510, 151 NW 

Oh.—Nolan v. Urmston, 18 Oh. Re 
Landis v. Marsh, 14 Oh. Cir. Ct. s: 
LOigeoae Os Cir a Otis os Lesicn bod 
Vv. Whittlesey, 13 OhNPNS 233. 

Okl.—Going v. Green, 103 Okl. 93, 
229 P 521; Clewell v. Cottle, 99 Okl. 
84, 225 P 946; Exchange Trust Co. v. 
Treton, 88 Okl. 262, 213 P 309; Linde- 
berg v. Messman, 86 Okl. 288, 207 P 


1067; Seifert v. Seifert, 82 Okl. 230, 
200 P 243; Clark v. Duneanson, 79 
OKI. 18052 192)-P 806,716" ALR? 315; 


Blanchard vy. Reed, 67 Okl. 137, 168 P 
664, 666 [cit Cyc]; Schock v. Fish, 45 
Ok. 12, 144 P 584; Clark v. Holmes, 31 
Okl. 164, 120 P 642, AnnCas1913D 385; 
Togs v. Clements, 21 Okl. 167, 95 P 

Or.—Moore v. Halliday, 43 Or. 243 
72 P 801, 99 AmSR 724; Tichenor v. 
Knapp, 6 Or. 205. 

R. I.—Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 69, 
97 A 484, 489 [cit Cyc]. 


Ss. D.—Morse v. Pickler, 28 S. D. 
612, 134 NW 809. 
Tenn. —Hoyal v. Bryson, 6 Heisk. 


139; Ross v. Young, 5 Sneed 627. 

Tex.—Dalton v. Davis, (Civ. A.) 294 
SW 1115, 1117 [rev on other grounds 
(Commn. A.) 1 SW (2d) 571, and cit 
Cyc]; Armstrong v. Wilson, (Civ. A.) 
109 SW 955. 

Vt.—Hodges v. Griggs, 21 Vt. 280. 

Wash.—Dodds v. Dodds, 51 Wash. 
293; 890b 148. 

W. Va.—Hansford v. Rust, 107 W. 
Va. 624, 150 SE 223; Feather v. Baird, 
85 W. Va. 267, 102 SE 294; Mathews 
v. Wyoming Land Co., 82 W. Va. 673, 
97 SE 130; Jones v. Smith, 82 W. Va. 
247, 95 SE 847; Beatty v. Hdgell, 75 
W. Va. 252, 83 SE 903; Wallace vy. 
Elm Grove Coai Co., 58 W. Va. 449, 52 
SE 485, 6 AnnCas 140; Stockton v. 
Craig, 56 W. Va. 464, 49 SE 386; Jack- 
son v. Kittle, 34 W. Va. 207, 12 SE 484. 

Wis.—Madler v. Kersten, 170 Wis. 
424,175 NW 779. 

“An action to quiet title, surely in- 


interest,74 may maintain an action to quiet title or 
to remove a cloud thereon, subject to the rules here- 


135 Minn., volves the proposition that there is a 


title to be quieted. It can not be said 
that the action may be invoked to 
create a title that does not exist, and 
then quiet the title thus sought to be 
created.” Lockwood y. Whittlesey, 13 
OhNPNS 233, 234. 

[a] “Interest” required by Code 
(1915) § 4387, providing that suit ta 
quiet title to real property may be 
brought by anyone having or claiming 
an interest therein, must be an in- 
terest in the title. Holthoff v. Freu- 
denthal, 22 N. M. 377, 162 P 178. i 

[b] Proof that plaintifi’s ancestor 
died seized and possessed, claiming 
ownership under color of title, makes 
a prima facie case. Hawkins v. Mc- 
Adoo, 94 Ark. 59, 126 SW 81. 

[c] Where defendants are not 
trespassers, plaintiff, in an action to 
be quieted in his title to a tract of 
land, must make out his title. Phelps 
Ve Hughes, 1. Tia. Ann. 320, 

[dad] Cases in which title or interest 
was established.—Kisor v. Litzenberg, 
203 Iowa 11838, 212 NW 343; Charnley 
v. Edenborn, 163 La. 945, 113 S 156; 
Rice v. Kelly, 81 Nebr. 92, 115 NW 
625. 

[e] In New Jersey, under a statute 
authorizing an action to be brought 
either by the owner of the land or “a 
person claiming to own the same in 
fee, under a deed or other instru- 
ment, ” complainant need not be the 
actual owner of the land. Masionis v. 
Kraulikauckas, (Ch.) 142 A 246; Mc= 
Grath v. Norcross, VOCN IIE Ea. 364, 
598), 727 [aff 71 N. J. Ea. 7638, 65 A 

Evidence of plaintiff’s title: 
Admissibility see infra §§ 230-232, 
Burden of proof see infra § 224. 
Weight and sufficiency see infra § Dood 

Pleading plaintiff’s title see infra 
§§ 155-160. 

72. State v. Tuesburg Land Co., 61 
Ind. A. 555, 109 NPE 530, 111 NE 342; 
Brady v. Gregory, 49 Ind. A. 355, 97 
NE 452. : 

73. Ala.—Jones v. De Graffenreid, 
60 Ala. 145; Plant v. Barclay, 56 Ala. 
561. ; 

Cal.—Hager v. Shindler, 29 Cal. 47; 
Kern County Land Co. v. Nighbert, 74 
Cal. A. 103, 241 P 915; Noyes v. Hufé- 
man, 41 Cal. A. 676, 183 P 284. 

Colo.—Munson vy. Marks, 52 Colo. 
553, 124 P 187. 

Fla.—Budd v. Long, 13 Fla. 288. 

Tll.— Gage v. Billings, 56 111. 
Gage v. Rohrbach, 56 Ill. 262. 

Ind.—Simms v. Gilmore, 78 Ind. A. 
244, 135 NE 183. 

Kan.—McMahan vy. Noble, , 83 Kan. 
749, 112 P 600. 

Ky.—Lauderbach v. Lewis, 214 Ky 
521, 283 SW 973; Burger v. Allen, Bit 
Ky. 742, 277 SW 1032. 


268; 


Mass.—Hinchley v. Greany, 118 
Mass. 595. 
Mich.—Edsell v. Nevins, 80 Mich. 


146, 44 NW 1115; 
Mich. 367. 

Mo.—Lockwood v. St. Louis, 24 Mo. 
20. 

N. Y.— Mitchell v. Hinstein, 42 Misc. 
358, 86 NYS 759 [rev on other grounds 
105 App. Div. 413, 94 NYS 210]. 

Okl.—Morgan v. McGee, 117 OkI. 
212, 245 P 888. 

Or.— Gilkey v. Murray, 76 Or. 653, 
149 P 521; Mascall v. Murray, 76 Or. 
637, 149°P 517: 

Va.—Payne v. Buena Vista Mxtract 
Co., 124 Va. 296, 98 SE 34. 

Ww. Va.—Perry v. McDonald, 69 W. 
Va. 619, 72 SE 745; Iguano Land, etc., 
Cov. Jones, 65 Ww. Va. 59, 64 SE 640; 
Smith v. O'Keefe, 43 W. Vas 172) 27 
SHE 353; Moore v. McNutt, 41 W. Va. 
695. 24 SE 682. 

Wis.—Kimball v. Baker Land, etce., 
Co., 152 Wis. 441, 140 NW 47. 

74 Van Deventer v. Lott, 172 Fed. 
574 [aff 180 Fed. 378, 103 CCA 524]; 
Munson v. Marks, 52 Colo. 553, 124 P 


Moran v. Palmer, 13, 
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inafter stated as to the necessity of possession by 
Uneer the original equity 
jurisdiction and statutes which have not changed the 
rule, plaintiff cannot maintain the action unless he 
has the legal title,7® or, as held in a few jurisdictions, 
a legal and equitable title, connected with posses- 
sion,’ although a legal title is not necessary where 


plaintiff in such action.7° 


187; McMahan v. Noble, 83 Kan. 749, 
112 P 600; Hartmann v. Owens, 293 
Mo. 508, 240 SW 113. 

75. See infra §§ 98-106. 

76. U. S.—Bardon v. Land, etce., 
PapE Com 57. S327 6 on SCLtnG5 05 
39 LL. ed. 719; Dick v. Foraker, 155 U. 
S. 404,15 SCt 124, 39 L. ed. 201; Wehr- 
man v. Conklin, 155 U. S. 314, 15 SCt 
129, 39 L. ed. 167; Frost v. Spitley, 
2s Ue ySyo pz. eM SCt 29. -ns Olson fed: 
1010; Subirana v. Kramer, 17 F. (2d) 
725, «Phillips ve Alma \Coal Coy, 7: 
(2a) 42 [certiorari den 271 U. S. 669 
mem, 46 SCt 483 mem, 70 L. ed. 1142 
mem]; American Title, ete, Co. v. 
New York, 292 Fed. 860; Rowe v. Hill, 
215 Fed. 518, 132 CCA’ 30; 
v. Kramer, 203 Fed. 733; Buchanan 
Co, v. Adkins, 175 Fed. 692, 99 CCA 
246; Dewing v. Woods, 111 Fed. 575, 
49 CCA 443; Morse v. South, 80 Fed. 
206; Southern Pac. R. Co. v. Goodrich, 


57 Fed. 879. 

Ky.—Pendley v. Lee, 25 SW (2d) 
1030; Burger v. Allen, 211 Ky. 742, 
277 SW 1032; Stephens v. Perkins, 
209 Ky. 651, 273 SW 545; Collins Vv. 
Adams, 167 Ky. 228, 180 Sw ;: 374; Ky- 
padel Coal, ete., Co. v. Millard, 165 
Ky. 432, 177 SW 270; Musick v. Horn, 
145 Ky. 639, 140 SW 1014; Le Moyne 
v. Hays, 145 Ky. 415, 140 SW 552; 
Bowling v. Breathitt Coal, etc., Co., 
134 Ky. 249,120 SW 317; Whipple v. 
Earick, 93 Ky. 121, 19 SW 237, 14 Ky 
L 85; Herr v. Martin, 90 Ky. 377, 14 
SW 356, 12 KyL 359; Kincaid v. Mc- 
Gowan, 88 Ky. 91, 4 SW 802, 13 LRA 
289; Landrun v. Farmer, 7 Bush 46; 
Armitage v. Wickliffe, 12 B. Mon. 488; 
Snow v. Morse, 37 SW 953, 18 KyL 
707; Brandenburg v. Louisville Tin, 
ete., Co., 36 SW 7, 18 KyL 297: Weaver 
v. Bates, 33 SW 1118, 17 KyL 1218; 


Ransdall v. Trisler, 1 Ky. Op. 418. 

Md.—Rosenthal v. Donnelly, 126 
Md. 147, 94 A 1030; McCoy v. John- 
son, 70 Md. 490,-17 A 387; Polk v. 
Pendleton, 31 Md. 118; Crook v. 
Brown, 11 Md. 158. 


Nev.—Geyman v. Boulware, 47 Nev. 
409, 224.P 409 [cit Cyc]. 

Oh.—Thomas Vv. White, 2 Oh. St. 
540; Nolan v. Urmston, 18 Oh. 273; 
Douglass v. Scott, 5 Qh. 194; Harvey 
wv. Jones, 1 Dism. 65, 12 Oh. Dec. (Re- 
print) 4¢0; Mains v. Henkle, 2 Oh. 
Dec. (Reprint) 530, 2 WestLMonth 
593; Lockwood v. Whittlesey, 13 Oh 
NPNS 233. 

Porto Rico.—Kortright v. Cruz de 
Godines, 1 Porto Rico Fed. 174 

Tex.—Chinn v. Taylor, 64 Tex, 385; 
Herrington v. WATTS, 31 Tex. 448. 

Va.—Meade v. King, 111 Va. 283, 68 
SE 997. 

[a] Sufficiency of legal title.—St. 
§ 11, requiring that plaintiff in suit 
to quiet title have legal title and pos- 
session, does not require perfect pa- 
per title, but only such title as gives 
the right to possession, and, if ad- 
joining owners agree upona line, each 
has title to such line, sufficient to 
maintain the suit. Turner v. Bowens, 
180 Ky. 755, 203 SW 749. 

{b] Exception to rule.—‘“It is pos- 
sible that one who holds land under 
grant from the United States, who 
has done everything in his power to 
entitle him to a patent, (which he 
eannot compel the United States to 
issue to him) and is deemed the legal 
owner, so far as to render the land 
taxable to him by the state in which 
it lies, may be considered as having 
sufficient title to sustain a bill in 
equity to quiet his right and posses- 
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the land,®® even 


sion.” Frost v. Spitley, 121 U. S. 552, 
556, “7 iSCt 11293530. ved) 1010. 70 
same effect. Southern Pac. R. Co. v. 
Stanley, 49 Fed. 263. 

[ec] In Wisconsin (1) plaintiff 
must ‘have legal title in order to main- 
tain an action, under St. (1898) § 
3186, to quiet title. Kimball v. Baker 
Land. ete.. Co., 152 Wis. 441, 140 NW 
47; Van Hessen v. Chippewa Valley 
Mercantile Co., 115 Wis. 443, 91 NW 
1008. (2) But suit may be brought 
in equity independently of the stat- 
ute, and in such suit plaintiff may 
base his right of action on an equita- 
ble title. Kimball v. Baker Land, etc., 
Co., supra. See Madler v. Kersten, 170 
Wis. 424, 175 NW 779 (plaintiff must 
have title, either legal or equitable, 
or at least hold a lien or encumbrance 
on the land). 

Vi ties Betsy: : 120 7. 
SIW55 27 SO 129 sO Le ved ear OLOs 
Orton vy. Smith, 18 How. 263, 15 L. 
ed. 393; Roxana Petroleum Corp. v. 
Colquitt, 34 EF. (2d) 470; Patrick) v. 
ety aay 20 Fed. 339; Chamberlain 

. Marshall, 8 Fed. 398. 


“Ky —Floyd v. Louisville, ete, R. 
Co.; 80 SW 204, 25 KyL 2147; Burt. 
etc., Lumber Go. v. Bailey, 60 SW 


485, 22 KyL 1264; Smith v. Lewis, 55 
sw 551, 21 KyL 1400. 

Mda.—Keys v. Forrest, 90 Md. 132, 
45 A 22; Livingston v. Hall, 73 Md. 
386, 21 A 49; McCoy 4/3 Johnson, 70 
Md. 490, 17 A 387; Polk v. Pendleton, 
31 Md. 118. 

Va.—Tax Title Co. v. Denoon, 107 
Va, 201, 57 SE 586; Glenn y. West, 
103 Va. 521, 49 SE 671. 

W. Va.—Hitcheox v. Morrison, 47 
W. Va. 206, 34 SE 993. 

Necessity of possession by plain- 
tiff generally see infra §§ 98-106. 

78. Swick v. Rease, 62 W. Va. 557, 
59 SE 510. 

79. See statutory provisions; 
supra §§ 7-11. 

80. U. S.—Wehrman v. Conklin, 
155 U.S, 3147/15 SCt 129,39 L.- ed. 167; 
Commodores Point Terminal Co. v. 
Hudnall, 283 Fed. 150; Dodge v. 
Briggs, 27 Fed. 160. 

Ala.—Jordan v. McClure Lumber 
Co., 170 Ala. 289, 54 S 415; Echols v. 
Hubbard, 90 Ala. 309, 7 S 817. 

Ark.—-Bowling v. Stough, 101 Ark. 
398, 142 SW 512; 
44° Ark. 436; Bryan v. Winburn, 
Ark. 28; Branch v. Mitchell, 24 Ark. 
431. 

Cal.—Fouch y. Johnston, 199 Cal. 
437, 249 P 852; Martin v. Bartmus, 


and 


189 Cal. 87, 207 P 550; Culnepper v. 
Ocheltree, 181 Cal. 788, 185 P 971; 
Mclaren. v. Fleischer, 181 Cal. 607, 


185 P 967 [ certiorari den 253 U.S. 479 
mem, 40 SCt 482 mem, 64 L. ed. 1023 
mem, and aff 256 U. S. 477, 41 SCt 
577, 65 L. ed. 1052]; Inyo Cons. Wa- 
ter Co. v.. Jess, 161 Cal. 516, 119 ,P 
934; Buchner v. Malloy, 155 Cal. 253, 
100 P 687; Pioneer Land Co. v. Mad- 
dux, 109 Gal. 633, 42 P 295, 50 AmSR 
67; Hayford v. Wallace, 5 Cal. Unrep. 
Cas. 476, 46 P 298. 

Colo.—Munson v. Marks, 52 Colo. 
553, 124 P 187; Brown v. Wilson, 21 
Colo. 309, 40 P 688, 52 AmSR 228; 
Morris v. St. Louis Nat. Bank, 17 Colo. 
231, 29 P 802 

M™a—Sloan v. Sloan, 25 Fla. 53, 5 
S 603. 

Ida.—Coleman v. Jaggers, 12 Ida. 
125, 85 P 894. 

Ill.— Joseph v. Evans, 3388 Til. 11, 
170 NE 10; Coel v. Glos, 232 Ill. 142, 
83 NE 529; Casstevens v. Casstevens, 


Mathews v. Marks, | 
430 
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plaintiff has some equitable faey not redressable in 
a court of law, and the removal of a cloud is only 
incidental to the primary relief sought.*® 
der the broad terms of many of the statutes enlarg- 
ing equitable jurisdiction,’® suéh action may also 
be brought by one having only an equitable title to 


But un- 


as against one holding the legal ti- 


227 Til. 547, 81 NE 709, 118 AmSR 
291; Glos v. Goodrich, 175 Ill. 20, bt 
NE 643; Hemstreet v. Burdick, 90 
Ill. 444; Emery v. Cochran, 82 Til. 65. 

Ind.—Stanley v. Holliday, 130 Ind. 
464, 30 NE 634; Robertson v. Van- 
cleave, 129 Ind. 217, 26 NE -899, 29 
NE 781, 15 LRA 68; Grissom v. Moore, 
106 Ind. 296, 6 NE 629, 55 AmR 742? 
Stout v. Dunean, 87 Ind. 383; Burt v. 
Bowles, 69 Ind. 1; Jeffersonville, etc., 
R. Co. v. Oyler, 60 Ind. 383; Neal v. 
Baker, (A.) 147 NE 635; Simms Vv. 
Gilmore, 78 Ind. A. 244, 135 NE 183, 

Towa.—Rankin v. Miller, 43 Iowa 11. 

Mich.—Vier v. Detroit, 111 Mich. 
646, 70 NW 139; La Coss v. Wads- 
worth, 56 Mich. 421, 23 NW 75; King 
v. Carpenter, 37 Mich. 363; Moran Vv. 
Palmer, 13 Mich. 367; Stockton v. Wil- 
liams, 1 Dougl. 546. 

Miss.—Burnett v. Bass, 152 Miss. 
517, 120 S 456; Jones v. Rogers, 85 
Miss. 802, 38 ‘Ss 742; Williamson v. 
Louisville, ete., R. Co., 6 S 205; Han- 
dy v. Noonan, 51, Miss. 166; Carlisle 
v. Tindall, 49 Miss. 2295 Adam v. Har- 
ris, 47 Miss. 144. 

Mo.—Miller v. Lloyd, 275 Mo. 35, 
204 SW 257; Connecticut Mut. L. Ins. 
'Colovs Smith, 117 Mo. 261, 22 SW 623, 
Pe ania. pe 656; Mason vy. Black, 87 Mo. 

Mont.—McDonnell v. Huffine, 44 
Mont. 411, 120 P 792, 796 [cit Cyc]; 
Van Vranken v. Granite County, 35 
Mont. 427, 90 P 164 

Nebr.—Eayrs Vv. “ Nason, 54 Nebr. 
143, 74 NW 408; Tracy v. Grezaud, 3 
Nebr. (Unoff. ) $90, 93 NW 214. 


. M.—Abeyta v. Tafoya, 26 N. M. 
346. “348, 192 P 481 [quot Cye]. 
ys Y.—Lounsbury v. Purdy, 18 N. 


5b: 
N. C.—Thompson v. John L. Roper 
Lumber Co., 168 N. C.. 226, 84 SE 289. 

N. D.—Dalrymple v. Security L. & 
T. Co., 9 N.'D: 306, 83 INIW) 245)= 

Oh.—Mains v. Henkle, 2 Oh. Dec. 
(Reprint) 530, 3 WestLMonth 593. 

Okl.—Akers v. Brooks, 103 Okl. 98, 
229 P 544; Going v. Green, 103 Okl. 93, 
229 P 521; Clewell v. Cottle, 99 Okl. 
84, 225 P 946; Lindeberg v. Messman, 
86 Okl. 288, 207 P 1067; Clark v. Dun- 
eanson, 79 Okl. 180, 192 P 806, 16 ALR 
315; Blanchard v. Reed, 67 Oxl. 137, 
168 P 664; Wilson v. Bombeck, 38 
Okl. 498, 134 P 382. 

Or. —Gilkey v. Murray, 76 Or. 658, 
149 P4521; Mascall v. Murray, 76 Or. 
637, 149 iP 517; Kollock v. Bennett, 53 
Or. 395, 100 P 940, 183 AmSR 840; 
Holmes v. Wolfard, 47 Or. 93° (845 P 819. 

S. D.—Highrock v. Gavin, 43 8. 
315, 179 NW 12; Morse v. Pickler, 38 
Sua! 612, 134 NW 809; Mitchell v. 
Black Eagle Min. Co., 26'S. D. 260, 128 
NW 159, AnnCas1913B 85. 

Tenn.—Coal Creek Min., etc., Co. v. 
Ross, 12 Lea 1. 


Tex.—Isaacks v. Wright, 50 Tex. 
Civ. A. 312, 110 SW 970; Sloan v. 
A. 419, 23 SW 


pees 4 Tex. Civ. 


Vt.—Blondin v. Brooks, 83 Vt. 472, 
76 A 184. 

Wash.—Rue v. Oregon, etc.,.R. Co., 
109 Wash. 436, 186 P 1074; Brodsky v. 
Nelson, 57 Wash: 671, "107 P 840; 
Bloomingdale v. Weil, 29 Wash. 611, 
P 94; vary v. Tatebo, 3 Wash. 


Tllustration.—One who has 
made the affidavit required by USCA 
tit 43 § 162, and who has paid the 
amount necessary to enter the quan- 
tity of land applied for, is vested with 
an equitable title entitling him to 
maintain action to quiet title, and to 
compel conveyance. McLaren  v. 
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tle,* although in some jurisdictions the rule has not 
been relaxed to the extent of permitting the owner 
of an equitable interest to sue the holder of the legal 
Where defendant is estopped to attack the 
validity of plaintiff’s title shown by a deed from the 
county, fair on its face, and good against all the — 
world excepting: the former fee owner, plaintiff’s 
title is sufficient to maintain the action.** 

- Where a use plaintiff sues to quiet title in the 


title.&2 


Fleischer, 181 Cal. 607, 185 P 967 [cer- 
tiorari granted 253 U. S. 479 angi 40 
SCt 482 mem, 64 L. ed. 1023 mem, 
and aff 256 U. S. 477, 41 Sct “577, 65 
L. ed. 1052]. 

[b] Legal title or complete equity. 
—Complainant must have a legal ti- 
tle, or such complete equity that by 
the force of it he can draw to himself 
the legal title. Adams v. Harris, 47 
Miss. 144; Blondin vy. Brooks, 83 Vt. 
472, 76 A 184. 

[ec] Legal title in government.— 
An action to quiet title to lands is 
maintainable in California, although 
the legal title thereto is in the gov- 
ernment of the 'United States. Orr’v 
Stewart, 67 Cal. 275, 7 P 693. 

{d]- Persons holding title bond 
from owner of legal title have an 
equitable title sufficient to support a 
suit to quiet their title and to recover 
the possession of the premises and the 
rents collected from a person claiming 
adversely to them. Norman y. Pugh, 
75 Ark. 52, 86 SW 833. 

fe] Nature of equity.—(1) An 
equitable title is a right imperfect at 
law, but which may be perfected by 
the aid of a court of chancery either 
by compelling the parties to do that 
which in good faith they are bound to 
do, or by removing obstacles inter- 
posed in bad faith to the prejudice 
of another. When a party’s grantors 
were not the possessors of a legal 
right and could neither sell nor con- 
vey, he acquired nothing which could 
be perfected by a court of equity. 
AVTES Vs UES.) ¢42. Ctl. 385.42) 
Nor will a court of equity decree an 
equitable title where conveyances are 
shown to have been taken under a 

_ treaty which provided for valid con- 
veyances upon conditions, unless such 
conditions appear to have been com- 
plied with. Ayres v. U. S., supra. 

[f] Where both parties assert 
merely ecuities in the land, an action 
under Code Civ. Proc. § 738 will lie to 


determine which party has the-supe-; 


rior equity. Buchner v. Malloy, 155 
Cal. 253, 100 P 68%; Tuffree v. Pol- 
hemus, 108 Cal. 670, 41 P. 806; Fer- 
brache y. Potter, 90 Cal. A. 582, 266 
P 334. 

81. Ill.—Casstevens v. Casstevens, 
227 Ill. 547, 81 NE 709, 118 AmSR 291. 


Mo.—Hunt v. Hunt, 3807 Mo. 375, 
270 SW 365. 
Ga bee Vv. Perrill, 15 Oh. St. 
~ Okl.—Wilson v. Bombeck, 38 Okl. 


498, 134 P 382. 

Ss: D.—Mitchell v. Black Eagle Min. 
Co., 26 S. D. 260, 128 NW 159, AnnCas 
1913B 85. 

See Neve vy. Allen, 55 Kan. 638, 41 P 
966 (holding that the naked legal ti- 
tle to a one-third interest in land does 
not draw to defendants the right of 
possession as against the exclusive 
possession under a full equitable title 
to the whole premises, so as to defeat 
the right of the latter to have his title 
quieted). 

And see cases passim supra note 80. 

[aj] Thus, in an action at law to 
quiet title in which the court found 
that through mistake of fact a parti- 
tion deed made to defendant errone- 
ously contained land belonging to 
plaintiffs, the court was vested, under 
Rev. St. (1919) § 1970, with jurisdic- 
tion to determine whether the equita- 
ble title of plaintiffs should prevail 
over the legal title of defendant held 
under the partition deed. Hunt v. 
Hunt, 307 Mo. 375, 270 SW 365. 

[Ib] One holding equitable fee in 
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land may maintain suit to quiet title 
as against the person having the rec- 
ord title. Casstevens v. Casstevens, 
227 Ill. 547, 81 NE 709. 

82. Fouch v. Johnston, 199 Cal. 
437, 249 P 852; Burns v. Ross, 190 Cal. 
269, 212 P17; Aalwyn’s Law Inst. v. 
Martin, 173 Cal. 21, 159 P 158; Dono- 
hoe v. Rogers, 168 Cal. 700, 144 P 958; 
Los Angeles County v. Hannon, 159 
Cal. 37, 112 P 878, AnnCasi912B 1065; 
Buchner v. Malloy, 155 Cal. 253, 100 
P 687; McDonald v. McCoy, 121 Cal. 
55, 53 P 421; Fudickar v. East River- 
side Irr. Dist., 109 Cal. 29, 41 P 1024; 
Tuffree v. Polhemus, 108 Cal. 670, 41 
P 806; Burris v. Adams, 96 Cal. 664, 
Shanahan v. Crampton, 92 

; Harrigan v. Mowry, 
. 456,.22 P 658, 24 P 48; Bryan 
v. Tormey, 84 Cal. 126, 24 P 319; Nid- 
ever v:' Ayers, 83 Cal. 39, 23 P 192; 
Castro v. Barry, 79 Cal. 448, 21 P 946; 
Von Drachenfels v. Doolittle, 77 Cal. 
295, 19 P 518; Brewer v. Houston, 58 
Cal. 345; Learned v. Welton, 40 Cal. 
349; Hayford v. Wallace, 5 Cal. Un- 
rep. Cas. 476, 46 P 2938; Jeffords. v. 
Young, (Cal. A.)\.277 BP’ 1633. Spots- 
wood v. Spotswood, 4 Cal. A. 711, 89 P 
362; Glasmann vy. O’Donnell, 6 Utah 
453, 24 P 537. 

[a]. Trustee in deed of trust is not 
vested with any legal title to the 
property covered by the deed, when he 
has no beneficiary interest in it, and 
hence cannot maintain a suit to quiet 
title against the holder of the legal 


title. Fields v. Cobbey, 22.Utah 415, 
62 P 1020. 
[b] Proper action is to enforce 


trust.—An action to quiet title will 
not lie in favor of the owner of an 
equitable title for whom defendant 
holds the legal title in trust, the only 
proper remedy for such plaintiff be- 
ing an action to enforce the trust and 
to compel a conveyance of the legal 
title. Harrigan v. Mowry, 84 Cal. 456, 
22 P 658, 24 P 48; Bryan v. Tormey, 
84 Cal. 126, 24 P 319; Nidever v. 
Ayers, 83) Cali 39)"23 PR 192: 

83. Hackney v. Lynn, 27 N. D. 458, 
147 NW 263; Boynton vy. Lynn, 27 N. 
D. 457, 147 NW 268; Hoerr v. Lynn, 
27 N. D. 449, 147 NW 263; Patterson 
Land Co. v. Lynn, 27 N. D. 391, 147 
NW 256 [recall of remittitur den 36 
N. D. 341, 162 NW 702]. 

84. Hanitch vy. Beiseker, 21 N. D. 
290,130 NW 833. 


85. Hanitch v. Beiseker, supra. 
g6. U. S.—Dick v. Foraker, 155 U. 
S.0404 0°15 ~SCtyi24 39 neds. 2025 


Mitchell v. Cunningham, 8 F. (2d) 813; 
Watts v. Lindsey, 7 Wheat. 158, 5 L. 
ed. 423; Rowe v. Kidd, 259 “Fed. 127, 
175 CCA 195 [aff 249 Fed. 882]; Par- 
ent v. Picotte, 254 Fed. 301, 166 CCA 
41 [app dism 254 U.S. 661 mem, 41 
SCt 60 mem, 65 L. ed. 463 mem]; 
Buchanan v. St. Louis, ete., R. Co., 
253 Med. 698, 703, 165 CCA 292 [cit 
Cyc]; Ripinsky v. Hinchman, 181 Fed. 
CSGpn os, LOS eee 462 [cit Cyc]. 


Ariz.__Harding v. Empire Zinc 
Co., 17 Ariz. 75, “148 Pvs06 "32> Lee 
Cyc. 

Ark.—Marks v. Morgan, 263 SW 


970; Sanders v. Boone, 154 Ark. 237, 
242 SW 66, 32 ALR 461; Greer v. 
Vaughan, 128 Ark. 331, 194 SW 232; 
Reynolds v. Snyder, 121 Ark. 33, 180 
SW 752, 183 SW 979; Hornor v. Jar- 
rett, 99 Ark. 154, 137 SW 820; Wilson 
v. Rogers, 97 Ark, 369, 134 SW 318; 
Bullock v. Duerson, 95 Ark. 445, 129 
SW 1083; Johnson v, Elder, 92 Ark. 
30, 121 SW 1066; Sibly v. England, 


[51 C. J] 174. 


name of his grantor, he hase rely on the title as of 
the date of the transfer from the nominal plainti 
to him,** and he cannot claim to be an innocent pur- 
chaser without notice.*° 

[§ 73] 2. Paramount Title. 
title or remove a cloud thereon the general rule is 
that plaintiff must succeed on the strength of his own 
title and not on the weakness of his adversary’s,°° 
except where the parties claim title from a common 


In an action to quiet 


90 Ark. 420, 119 SW 820; McMillan 
v. Morgan, 90 Ark. 190, 118 SW 407; 
Meyer v. Snell, 89 Ark. 298, 116 SW 
208; Little v. Williams, 88 Ark. 37, 
113 SW 340 [aff 231 U. S. 335, 34 SCt 
68, 58 L. ed. 256]; Mason v. Gates, 
82 Ark. 294, 102 SW 190; Chapman, 
etc., Land Co. v. Bigelow, 77 Ark. 338, 
92 SW 534 [writ of error dism 206 U. 
S. 41, 27 SCt 679, 51 L. ed. 953]; Law- 
rence v. Zimpleman, 37 Ark. 643. 

Cal.—Knoke v. Knight, 273 P 786; 
Patchett v. Webber, 198 Cal. 440, 245 
P 422; Rockey v. Vieux, 179 Cal. 681, 
178 P 712; Sears v. Willard, 165 Cal. 
12, 130 P 869; Williams v. San Pe- 
dro,: ‘ete., Co:,. 153 Cal>-44,94) PB» 234; 
Di Nola v. Allison, 143 Cal. 106, 76 P 
976, 101 AmSR 84, 65 LRA 419; Heney 
v. Pesoli, 109 Cal. 53, 41 P 819; Kitts 
v. Austin, 83 Cal. 167, 23 P 290; San 
Francisco v. Ellis, 54 Cal. 72; Shee- 
han v. Vedder, (A.) 285 P 724; Cohn 
v. Klein, (A.) 284 P 967; Frankish v. 
Frankish Co., (A.) 283 P 970; Moran- 
da v. Mapes, (A.) 280 P 713; James v. 
James, 80 Cal. A. 185, 251 P 666; Trull 
Vv. Dunn, 79 Cal. A. 545, 250 P 185, rsh 
P 226; Red River Lumber Co. v. Null, 
66 Cal. A. 499, 226 P 812; Biaggi v. 
Mainero, 60 Cal. A. 608, 213 P 541; 
Kilfoil v. Warden, 46 Cal. A. 502, 189 
P 303; Wood v. Long, 44 Cal. A. 185, 
186 P 415; Roberts v. Allen, 41 Cal. 
A. 411, 182'P 983; Hart v. All Per- 
sons, 26 Cal. A. 664, 148 P 236; Mag- 
neson v. Pacific Mfg. Co., 26 Cal. A, 52, 
146 P 69. 

Colo.—Goodrich v. Union Oil Co., 85 
Colo. 218, 274 P 935; MacKay vy. Silli- 
man, 84 Colo. 220, 269 P 901; Union 
Iron-Works v. Bassick Min. Co., 10 
Colo. 24, 14 P 54; Johnson v. Gibson, 
24 Colo. A. 392, 133. P 1052; Inman v-. 
White, 21 Colo. A. 427, 122 P 65. 

Conn.—Cunningham v. Fredericks, 
106 Conn. 665, 138 A 790; Tierney v: 
North Canaan Second Ecclesiastical 
Soc., 103 Conn. 332, 130 A 286; Rob- 
erts v. Merwin, 80 Conn. 347, 68 A 377. 

Fla.—Norton v. Jones, 83 Fla. 81, 
90 S 854; Brickell v. Trammell, 77 Fla. 
544, 82 S 221; Morgan v. Dunwoody, 
66 Fla. 522, 638 S 905; Houston vy. Mc- 
Kinney, 54 Fla. 600, 45 S 480; Tey 
Vv. Ladd, 35 Hla. 391, 1200S; 63ia- 

Ga.— Georgia Vitrified Brick, Bow 
Co. v. Georgia R., ete., Co., 148 Ga. 
650, 98 SE 77. 

Ida.—Steinour v. Oakley State Bank, 
45 Ida. 472, 262 P1052; Wing v. Wal- 
lace, 42 Ida. 430, 246 P 8; Washington 
State Sugar Co. v. Goodrich, 27 Ida. 
26, 147 P 1078. 

ll. —Ritchie v. Pease, 114 Ill. 353, 3 
NE 897; Wing v. Sherrer, MRCALIS 200. 

Ind.—Tolleston Club yv. Carson, 188 
Ind. 642, 123 NH 169; Donaldson Vv. 
State, 182 Ind. 615, 101 NE 485; Gra- 
ham v. Lunsford, 149 Ind. 83, 48 NE 
627; Wilson vy. Johnson, 145 Ind. 40, 
38 NE 88, 43 NE 930; Manifold v. 
Jones, 117 Ind. 212, 20 NE 124; Walk- 
er v. Hill, 111 Ind. 223, 12 NE 387; 
Mugg v. Fenn, (A.) 149 NE 99; Bol- 
lenbacher v. Foley, 68 Ind. A. 632, 121 
NE 124; State v. Tuesburg Land Co., 
GL Ind AL 5555) 209) oNE 5 o.0y lller Nan: 
342; Brady v. Gregory, 49 Ind. A. 
35D). Ot Nig452* Krotz vi vA, RY Beek 
Lab St Co., 34 Ind. Ai 577,) 73) NE 

oO. 

Iowa.—Marietta Independent School 
Dist. v. Timmons, 187 Iowa 1201, 175: 
NW 498; Kuehl v. Bettendorf, 179 
Iowa 1, 161 NW 28; Dwight v. Des: 
Moines, 174 Iowa 178, 156 NW. 336; 
Heisler vy. Mapleton Methodist Prot- 
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source. §7 


need not show 
world, but only 
Title in third person. 


Want of title in plaintiff renders it un- 
necessary to examine that of defendant.%§ 
other hand the rule has been laid down that plaintiff 
a title good as against the whole 
as against defendant.*? 

The general rule that one 
must be the owner of the property in order to main- 
tain the action®® has no application where a_per- 
son unlawfully obtains a deed from a trustee as a 
purchaser from him, holds such deed as a muniment 


QUIETING TITLE 


On the 


person.°? 


General. 


of his title, and nevertheless resists the efforts of a 


estant Church, 166 Iowa 333, 147 NW 
750; Morrow v. Mutz, 159 Iowa 652, 
140 NW 896; Hart v. Delphey, 157 
lowa 316, 136 NW 702; Mohn v. Mohn, 
148 Iowa 288, 126 NW 1127; Hafner 
v. Chase, 146 Iowa 231, 124 NW 1087; 
Varnum vy. Shuler, 69 Iowa 92, 28 NW 
451; Hurley v. Osler, 44 Iowa 642. 

Kan.—Ordway’ vy. Cowles, 45 Kan. 
447, 25 P 862. 

Ky.—Webster County Education 
Bd. v. Gentry, 24 SW (2d) 910; Lib- 
erty, Coal. Co. v. Baker, 22 (SW, (2d) 
252; McKeehan v. Moore, 225 Ky. 580, 
9 SW (2d) 711; Lawson v. Jackson 
First Nat. Bank, 225 Ky. 58, 7 SW (2a) 
495; Campbell v. Schorr, 224 Ky. 1, 5 
SW (2d) 278; Gray-Mellon Oil Co. v. 
Fairchild, 219 Ky. 148, 292 SW 743; 
Leach v. Taylor, 206 Ky. 28, 266 SW 
894; Varney v. Orinoco Min. Co., 201 
Ky. 571, 257 SW 1016; Combs v. Tur- 
ner, 193 Ky.636, 237 SW 37; Bryant 
v. Hamblin, 183 Ky. 716, 210 SW 786; 
Engle v. Bond Foley Lumber Co., 173 
Ky. 35, 189 SW 1146; Burks v. Cox, 
149 Ky. 106, 147 SW 737; Slone v. 
Hall, 145 Ky. 232, 140 SW 188; Nolen 
v. Carr, 82 SW 418, 26 Kyl 773; Ash- 
er v. McCarty, 11 Ky. Op. 21. 

Mich.—Fleming. v. Conklin, 237 
Mich. 248, 211 NW 638; Fisk v. State 
Savy. Bank, 225 Mich. ~580, -196.. NW 
342; Wilhelm v. Herron, 211 Mich. 
3389, 178 NW 769; Stockton v. Wil- 
liams, 1 Dougl. 546. 

Miss.—Calvert v. Mathers, 149 Miss. 
671, 115°S 780; . Goff v.. Avent, 122 
Miss. 86, 84 S 134; Gilchrist-Fordney 
Co. v. Keyes, 113 Miss. 742, 74 S 619; 
Hale v. Neilson, 112 Miss. 291, 72 S 
1011; Ricks v. Baskett, 68 Miss. 250, 
8 S 514; Hart v. Bloomfield, 66 Miss. 
100, 5 S 620. 

Mo.—Hoffman y. Bigham, 24 SW 
(2d) 125. 

Mont.—Borgeson v. Tubb, 54 Mont. 
55%, 172 P 326. 

Nebr.—Stull v. Goold, 96 Nebr. 263, 
268, 147 NW 468 [quot Cyc]; McCau- 
ley v. Ohenstein, 44 Nebr. 89, 62 NW 
232; Blodgett v. McMurtry, 39 Nebr. 
210, 57 NW 985. 


N. H.—Parker v. Stevens, 59 N. H. 
203. 

N. J.—McGee v. Smith, 16 N. J. Eq. 
462. 


N. M.—New Mexico Realty Co. v. 
Security Inv., etc., Co., 27 N. M. 664, 
204 P 984; Abeyta v. Tafoya, 26 N. M. 
346, 192 P 481; Union Land, etc., Co. 
v. Arce, 21 N. M. 115, 152 P 1143. 

N. Y.— Best Renting Co: v. (New 
York, 248 N. Y. 491, 162 NE 497; Doo- 
ley v. Proctor, etc., Mfg. Co., 158 App. 
Div. 429, 148 NYS 650 [rev 77 Misc. 
398, 1387 NYS 73715) Wiechers’ v. Mc- 
Cormick, 122 App. Div. 860, 107 NYS 
835; Townsend y. Brookhaven, 97 App. 
Div. 316, 89 NYS 982. 

N. C.—W. M. Ritter Lumber Co. v. 
Montvale Lumber Co., 169 N. C. 80, 85 
SE 438. 

N. D.—Company A, First Regiment 
Nat. Guard Training School v. State, 
224 NW 661; O’Leary v. Schoenfeld, 
SOGIN SU Dimo Cas ol 2 NOW e6v 92D S85 
Johnston Land Co. v. Mitchell, 29 N. 
D. 510, 151 NW 23; Hackney v. Lynn, 
27 N. D. 458, 147 NW 263; Boynton v. 
Lynn, 27 N. D. 457, 147 NW 263; Hoerr 
v. Lynn, 27 N. D. 449, 147 NW 263; 
Patterson Land Co. v. Lynn, 27 N. D. 


391, 147 NW 256; Brown v. Comonow, 
17 N. D. 84, 114 NW 728. 
Okl.—Templeton v. Jones, 259 P 
543; Going v. Green, 103 Okl. 93, 229 
P 521; Clewell v. Cottle, 99 Okl. 84, 
225 P 946; McMurrough v. Alberty, 
90 Okl. 4, 215 P 193; Page v. Atkins, 
86 Okl. 290, 208 P 807; Lindeberg v. 
Messman, 86 Okl. 288, 207 P .1067; 
Harrell v. Nichols, 86 Okl. 115, 206 P 


817; Phillips v. Byrd, 43 OKI. 556, 
143 P 684. 

Or.—Murphy v. Bjelik, 87 Or. 329, 
169 P 520, 170 P 723; Elwert v. Reid, 
TO” Ore SUsSke 1395 Posie 1A P5405 
Sears: v. Murdocktt 59s Ox. 210, sei 
305. 


Pa.—Strealy v. Speonhour, 292 Pa. 
S080 U4 CA 2507 

Porto Rico.—Morales v. Rexach, 22 
Porto Rico 480. 

S. D.—Flisrand vy. Madson, 385 S. D. 
457, 152 NW 796; Morse v. Pickler, 
28 S. D. 612, 134 NW 809. 

Tenn.—Ross v. Young, 5 Sneed 627. 

Tex.—Chinn v. Taylor, 64 Tex. 385. 

Wash.—Nyman v. Erickson, 100 
Wash. 149, 170 P 546; Spokane v. Se- 
curity Sav. Soc., 82 Wash. 91, 143 P 
435; Brown v. Bremerton, 69 Wash. 
474,125 P 785. 

Wis.—Brauns v. Green Bay, 55 Wis. 
113, 12 NW 463. 

[a] Rule applied.—(1) Plaintiff, 
whose title depended on a deed which 
was set aside, could not set up that 
defendant had only an inchoate right 
under a commissioner’s deed. Mitch- 
ell v. Cunningham, 8 F. (2d) 813. (2) 
In a suit by a grantee to have the 
title to land theretofore conveyed by 
his grantor and excepted from his 
deed decreed to be in him, it is im- 
material that the former deed has 
not been delivered, or that there was 
no valuable consideration therefor, or 
that the grantee therein, being a cor- 
poration, had no charter power to own 
the land, as plaintiff must recover on 
the strength of his own title. Geor- 
gia Vitrified Brick, etc., Co. v. Georgia 
R., etc., Co:, 148 Ga. 650, 98 SE. 77. 

[b] That deed to defendant is void 
for champerty, in whole or in part, 
is immaterial. Rowe v. Kidd, 259 Fed. 
127, 170 CCA 195 [aff 249 Fed. 882]. 


87. See infra § 76. 
88. San Francisco v. Ellis, 54 Cal. 
72; Ricks v. Baskett, 68 Miss. 250, 


8 S 514; Hart v. Bloomfield, 66 Miss. 
100, 5 S 620; Parker v. Wear, (Mo.) 
230 SW 75; Orchard v. Missouri Lum- 
ber, etce., Co., (Mo.) 184 SW 1138; 
Senter v. Wisconsin Lumber Co., "255 
Mo. 590, 164 SW 501; Shelton Logging 
Co. v. Gosser, 26 Wash. 126, 66 P 151. 

s9. Rucker v. Dooley, 49 Ill. 377, 
95 AmD 614; Loomis v. Roberts, 57 
Mich. 284, 23 NW 816; Craft v.-Mer- 
rill, 14 N. Y. 456; Clark v. Kirkland, 
64 Mise. 585, 119 NYS 1117; Wilson 
v. Bombeck, 38 Okl. 498, 134 P 382. 
See Chicago Terminal Transfer R. 
Co. v. Barrett, 252 Ill. 86, 96 NE 794 
(holding that, where plaintiff’s title 
is put in issue, he must prove a prima 
facie title superior to that of defend- 
ant). And see infra 8 76. 

[a] It is sufficient prima facie if 
complainant makes out a title ap- 
parently good as against defendant. 
Loomis v. Roberts, 57 Mich. 284, 23 


cestui que trust to have the illegal deed canceled by 
attempting to set up an outstanding title in a third 


\ 


[§ 74] 3. Title Founded on Possession®*—a. In 
It is a general rule that mere naked pos- 
session, unconnected with a legal or equitable title, 
is insufficient to confer a right of action to quiet 
title or remove a cloud thereon.®* 
statutes providing for actions for the determination 
of adverse claims,’* it has been held that one in pos- 


But under many 


NW 816; Rayner v. Lee, 20 Mich. 384; 
Hall v. Kellogg, 16 Mich. 135. 

90. See supra § 71. 

91. Turner v. Barber, 131 Ga. 444, 
62 SH 587. 

92. 
fra §§ 98-106. 

Sufficiency of possession see infra 
§§ 107-115. 2. : 

93. U. S—Frost v. Spitley, 121 U. 
8.5 52,0.% AS Ctr Ii 2030 te ved sow Or 
Stark v. Starr, 6 Wall. 402, 18 L. ed. 
925; Ripinsky v. Hinchman, 181 Fed. 
786, 793, 105 CCA 462 [cit Cyc]; King 
Ve. .Krench; 4. BY \Cast NOs loon 
Sawy. 441. 

Ark.—Robinson v. Cross, 98 Ark. 
110, 134 SW 954. 

Cal.—Kitts v. Austin, 83 Cal. 167, 
23 P 290; San Diego v. Allison, 46 
(EWE key. 

Colo.-—Clark v. Huff, 49 Colo. 197, 
112 P 542; Walker v. Pogue, 2 Colo. 
Ase LA, 29 PaO tite \ 

Fla.—Baltzell v. McKinnon, 57 Fla. 
355, 49 S 546. 

Ga.—Crawford v. Crawford, 143 Ga. 
210, 85 SH 192. 
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Kan.—Northrop 
Kans 567, 1852) .510) 

Ky.—Louisville v. Gray, 1 Litt. 146. 

N. M.—Abeyta v. Tafoya, 26 N. M. 
346, 192 P 481. 

N. D.—Jackson v. La Moure-Coun- 
ty, 1 N. D. 238, 46 NW 449. 

ON Deere Oma v. White, 2 Oh. St. 

Or.—Moore v. Halliday, 43 Or. 243, 
72 P 801, 99 AmSR 724. 

Pa.—Riegel’s Pet., 26 Pa. Dist. 63. 

W. Va.—Hawkinberry v. Metz, 
W. Va. 637, 114 SH 240. 

And see supra § 71. 

“To enable the court, however, to 
extend relief to Gray, it is not enough 
that he is in possession; it is essen- 
tial that his possession should be con- 
nected with a legal or equitable title. 
If he has no title, he can have no 
claim on the conscience or justice of 
a court of equity. For a violence 
committed on his possession by a per- 
son having no title, he might sustain 
an action at law; but we know of no 
case, and can perceive no principle, 
which can warrant the interposition 
of a court of equity by giving relief 
to a complainant possessing no title.” 
cone v. Gray, 1 Litt. (Ky.) 146, 


{a] Where complainant has no 
documentary title, and has not ac- 
quired title by adverse possession, he 
cannot maintain the action. Baltzell 
v. McKinnon, 57 Fla. 355, 49 S 546. 

[b]  Trespasser occupying govern- 
ment land cannot bring an action to 
quiet his possession, since the statute 
of limitations does not run against 
the government, and the possession of 
a trespasser can never ripen into a 
perfect title. Kitts v. Austin; 83 Cal. 
167, 23 P 290; Wood vy. Missouri, ete., 
RCo sleica nwo con 

[c] In Tennessee and Texas it has 
been held that plaintiff must have ei- 
ther title or actual possession. Nason 
v. South Memphis Land Co., 138 Tenn. 
21, 195 SW 761; Mayfield v. Musquez, 
1 Tex, Unrep:. Casi 221: 

94. See statutory provisions; and 
supra §§ 7-11. : 


v. Andrews, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


aor 


[8§ 73-74 


‘ 


Necessity of possession see in- , 


§§ 74-75] 


session of,®® and claiming title to,9® land may main- 
tain the action without other evidence of title. 

Although there 
are some authorities to the contrary,®* the general 


[§ 75] b. Adverse Possession, 


QUIETING TITLE 


rule is that, where title is claimed by plaintiff in good 


95. Crandall v. Goss, 30 Ida. 661, 
167 P 1025; Child v. Morgan, 51 Minn. 
116, 52 NW 1127; Knight v. Alexan- 
der, 38 Minn. 384, 37 NW 796, 8 AmSR 


675; Steele v. Fish, 2 Minn. 153; Day- 
ton v.. Cooper. Hydraulic*,Co., 110 
OhS&CP 192, 7 OhNP 495. 

[a] As against trespasser or 


wrongdoer, possession of real estate 
is prima facie title, and sufficient to 
maintain an action to determine ad- 
verse claims. Wilder v. St. Paul, 12 
Minn. 192. 

[b] One in possession of land, 
ownership of which is in United 
States, may maintain an action to 
quiet title and right of possession 
against a third person not a grantee 
of the government. Crandall v. Goss, 
30 Ida. 661, 167 P 1025. 

{[c] In Washington (1) under 
Ballinger Code § 5521, a person in 
possession of land, although not the 
owner, may maintain an action to 
quiet title. Bird v. Winyer, 24 Wash. 
269, 64 P 178. (2) Under Remington 
Code (1915) § 785 a right of posses- 
Sion only is necessary, and it is not 
essential to prove complete title. 
Fisher v. Jackson, 120 Wash. 107, 206 
P 929; Stofferan v. Okanogan Coun- 
ty, 76 Wash. 265, 136 P 484. 

96. Ala.—Rice v. Henderson-Boyd 
Lumber Co., 197 Ala. 579, 73 S 70; 
Smith v. Irvington Land Co., 190 Ala. 
455, 67 S 250; Whittaker v. Van 
Hoose, 157 Ala. 286, 47 S 741; Oates v. 
Headland, 154 Ala. 503, 45 S 910; 
Nashville, ete., R. v. Proctor, 152 Ala. 
482, 44 S 669; Kendrick v. Colyar, 143 
Ala. 597, 42 S 110. 


59, 126 SW 81. 
Kan.—Wilson v. Glenn, 123 Kan. 16, 
254 P 694; Morrill v. Douglass, 14 
-Kan. 293; Giles v. Ortman, 11 Kan. 
59; Brenner v. Bigelow, 8 Kan. 496; 
Eaton v. Giles, 5 Kan. 24. 
N. J.—Powell v. Mayo, 24 N. J. Eq. 


178. 

N. Y.—Brown v. Crabb, 156 N.Y. 
447, 51 NE 306; Diefendorf v. Diefen- 
dorf, 132°N. WY. 100,120 NH375;. Mord 
Viueelmont,. 69), Nel Yo 67s Crake ev. 
Merrill, 14 N. Y. 456; Weeks v. Dom- 
iny, 161 App. Div. 414, 146 NYS 624 
[app dism 212 N. Y. 563, 106 NE 1044, 
Att AION EN eee Oe, 116 NE 1082]: 
Hawkes v. Warren, 140 App. Div. 712, 
125 NYS 820; Stackhouse v. Stoten- 
bur, 22: App. Div: 312, 47, NYS. 940; 
Schroeder v. Gurney, 10 Hun 413 [aff 
73 N. Y. 430]; Smith v. Fellows, 41 
N. Y. Super. 36; Parmely v. Showdy, 
86 Misc. 634, 148 NYS 1086. 

See Williams v. Lusk, 28 N. M. 146, 
207 P 576; Holthoff v. Freudenthal, 
22 N. M. BU 162 P 173 (both holding 
that possession under a deed fair on 
its face, with claim of ownership, is 
sufficient to establish title as‘against 
one showing no better title). 

[a] Claim of title -necessary.— 
Under Code Civ. Proc. § 1638, author- 
izing a person who has been in pos- 
session of real property for a certain 
time, “claiming it in fee or for life 
or for a term of years not less than 
ten,” to maintain an action to compel 
a determination of adverse claims, it 
is necessary that possession of the 
property by plaintiff should be under 
a claim of title. Bohn v. Hatch, 133 
N. Y. 64, 30 NE 659; Haynes v. Onder- 
donk, 2 ‘Aun (N. Y.) 619, 5 Thomps. & 
C. 176, 

[b] Possession must be actual.— 
Wiechers v. McCormick, 122 App. Div, 
860, 107 NYS 835. 

[ce] Quiet occupation under claim 
of title entitles one to try the valid- 
ity of an adverse claim under the 
statute. Powell v. Mayo, 24 N: J. Eq. 


[d] As against one whose title is 
weaker, or who has no title at all, a 
person who is in peaceable and right- 
ful possession of land, claiming title 
thereto, may sue to quiet title. Wil- 
son v. Glenn, 123 Kan. 16, 254 P 694; 
Cramer v. McCann, 88 Kan. 719, 112 
P 832, 37 LRANS 108; Giltenan v. 
Lemert, 13 Kan. 476. 

{e] In California, under a statute 
providing that occupancy for any 
pericd confers title as against all ex- 
cept the state and those who have ti- 
tle by prescription, accession, trans- 
fer, will, or succession, possession un- 
der claim of ownership is sufficient to 
authorize an action against a tres- 
passer or one who establishes no title 
in himself. Bond v. Aickley, 168 Cal. 
161, 141 P 1188; Davis v. Crump, 162 
Cals 51352123 2. 394: Morris v. Clarkin, 
156 Cale 1650103 P 180; McGovern v. 
Mowry, 91 Cal. 383, 27 P 746; Hart v. 
All Persons, 26 Cal. A. 664, 148 P 236. 
See Horn v. Jones, 28 Cal. 194 (pos- 
session by plaintiff is prima facie evi- 
dence of title and is sufficient to sup- 
port an action to quiet title). 

{f] In Oregon, under a statute au- 
thorizing an action to quiet title by a 
person in possession, it has been held 
that mere naked possession is not suf- 
ficient, and that the possession must 
be accompanied by a claim of right, 
that is, it must be founded on title, 
legal or equitable. Stark v. Starr, 6 
Wall. (U. S.) 402, 18 L. ed. 925; King 
v. French, 14 F. Cas. No. 7,793, 2 Sawy. 
441. 

97. Contee v. Lyons, 19 D. C. 207; 
Miller v. Robertson, 35 Can. S. C. 80, 
24 CanLTOccNotes 205; Reaume v. 
Cote, 35 Ont. L. 303, 9 OntWN 364, 
26 DomLR 524. See McCoy v. John- 
son, 70 Md. 490, 17 A 387; Ehrman v. 


Mayer, 57 Md. 612 (both holding that’ 


the claim of title by adverse posses- 
sion, as against the holder of the pa- 
per title, is one to be asserted in an 
action at law). But see Harmon v. 
Dyer, 10 D. C. 292 (holding that an 
action will lie to quiet title where 
possession under color of title has ex- 
isted for the statutory period). 

98. U. S—Wehrman vy. Conklin, 
155) GES. 84 tb SCU 129.7395. eds 1675 
Alexander v. Pendleton, 8 Cranch, 462, 
3 L. ed. 624; Schnaubert v. Tippett, 
29 F: (2d) 230; Commodores Point 
Terminal Co. v. Hudnall, 283 Fed. 150; 
Cross v. Sabin, 13° Fed. 308; Four 
Hundred and Twenty Min. Co. v. Bul- 
lion Min. Co., 9 F. Cas. No. 4,989, 3 
Sawy. 634. 

Ala.—Parker vy. Miller-Brent Lum- 
ber Co., 157 Ala. 282, 47 S 580; Clem- 


;mons v.' Cox, 116 Ala. 567, 23 S 79; 


Torrent Fire Engine Co. v. Mobile, 
LOL Alar 559) 4S (557 + Normant, v. 
Bureka Co., 98 Ala. 181, 12 S 454, 39 
AmSR 45; Echols v. Hubbard, 90 Ala. 
aot 7S 817; Marston vy. Rose, 39 Ala. 
722. 

Ariz.mWork v. United Globe Mines, 
12° Ark. 3397 100) BP si3) fait 231 U.-Si 
595, 34 SCt O74, 58 L. ed. 389]; Pach- 
eco v. Wilson, 2 Ariz. AMO TRS Pb Oils 

Ark.—St. Francis Levee Dist. v. 
Fleming, 93 Ark. 490, 125 SW 132, 659; 
Hardy v. Samuels, 93 Ark. 289, 122 Sw 
654; Van Etten v. Daugherty, 83 Ark. 
534, 108 SW 737. 

Cal.—Gartian v. Hooper, 177 Cal. 
414, 170 P 1115; Powers v. Oroville 
Bank; “1316 “Cal, ‘4865969 |B 151; - Mc- 
Cormack v. Silsby, 82 Cal. 72, 22 P 
874; Batchelder v. Baker, 79 Cal. 266, 
21 P 754; Frick v. Sinon, 75 Cal. 337, 
arp ed 439, 7 AmSR 177; Bennett v. 
Green, 74 Cal. 425,16 P 231; Tansman 
v. Faris, 59 Cal. 663; Liebrand v. 
Otto, 56 Cal. 242; Arrington v. Lis- 
com, 34 Cal. 365, 94 AmD 722; Clavey 
Vv. Loney, 80 Cal. A. 20, 251 P 2325 
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faith, accompanied by actual and adverse possession 
of the property for the period prescribed by the 
statute of limitations, no more is required to support 
the action,®* even though such action is against the 


Earle v. Bryant, 12 Cal. A. 553, 107 PB 


Sens Orack vy. Powelson, 3 Cal. A. 
82, 85 P 129. 
eh —Callbreath v. Hug, 50 Colo. 


95,114 P 298; Mitchell v. Trowbridge, 
47 Colo. 6, 105 P 878. 

Fla.—McDaniel v. McHlvy, 91 Fla. 
770, 108 S 820, 51 ALR 781. 

Il.— Gerbracht v. Lake County, 328 
Ill. 399, 160 NE 1; Pearce v. Wright, 
284 Tll.- 221, 119 NB 961; Bugner v. 
Chicago Title, etc., Co., 280 Til. 620, 
127 NE» 71; Mickey v. Barton, 194 
Til. 446, a? NE 802; Bellefontaine 
Imp. Co, Niedringhaus, 181 Ill. 426, 
55 NE isd, 72 AmSR 269; Harms v. 
Kransz, 167 Il. 421, 47 NE "746: Walk- 
er v. Converse, 148 Til. 622, 36 NE 202. 

Ind.—Howard v. Twibell, 179 Ind. 
67, 100 NE 372, AnnCasi915C. 93: 
Wooa v. Kuper, 150 Ind. 622, 50 NE 

Iowa.—Severson v. Gremm, 124 
Iowa 729, 100 NW 862; Oak Dale In- 
dependent Dist. v. Fagen, 94 Iowa 676, 
63 NW 456; Boling v. Clark, 83 Iowa 
481, 50 NW 57; Cramer v. Clow, “81 
Iowa 255, 47 NW 59), 9) TeRUAY 172; 
Quinn v. Quinn, 716 Iowa 565, 41 NW 


316; Stevenson v. Polk, 71 Towa 278, 
32 NW 340; Peck v. Sexton, 41 Iowa 


Kan.—Knickerbocker vy. Bangs, 93 
Kan. 733, 145 P 820; Freeman vy. Funk, 
ogne Ue lalypai® 1024, 46 LRANS 

Ky.—Combs v. Turner, 193 Ky. 636, 
237 SW 387; Wilson v. "Pioneer Coal 
Co; 194 Ky. 408, 231 SW 37; Turner 
v. Bowens, 180 Ky. 755, 203 "SW 749; 
Williams vy. Lowe, 175 Ky. 369, 194 
SW 342; Le Moyne v. Hays, 145 Ky. 
415, 140 SW 552; Asher y. Cress, 115 
Sw 2528 Overton v. Perry, 129. Ky. 
415, 111 SW 369, 33 KyL 931; Whip- 
ple v. Harick, 93 Ky. 121, 19 Siw 237; 
14 Ror 85; Dudley v. Frankfort, 13 
B. Mon. 610; Goff v. Lowe, 107 ‘ow 
794, 32 KyL 1098; Vallandingham Ve: 
Taylor, 64 Sw 725, 23 KyL 1059. 

La.—Dunn v. Kees, 165. La,:671, 115 
S 819. 

Mass.—Jeffries Neck Pasture v, Ip- 
Swich, 153 Mass. 42, 26 NE 239, 

Mich.—Distasio v. Gervasio, 234 
Mich. 482, 208 NW 440; Conley v. Sin- 
clair, 163 Mich. 306, 128 NW 182; 
Pence v. Miller, 140 Mich. 205, 103 NW 
582; Miskwabik Dey. Assoc. Vv. Croze, 
140 Mich, 194, 103 NW 558; Brigham 
v. Reau, 139 Mich. 256, 102 NW 845; 
Vier vy. Detroit, 111 Mich. 646, 70 NW 
11338)8 Chesebro v. Powers, 70 Mich. 370, 
38 NW 283; Hardy v. Powell, 40 Mich: 


Minn.—Dean vy. Goddard, 55 Minn. 
290, 56 NW 1060. 

Miss.—Niles v. Davis, 60 Miss. 750. 

Mo.—Jackson v. Ward, 292 SW. 7; 
McRee v. Gardner, 131 Mo. Bes aie} Sw 
166. But see Cashman v. Cashman, 
123 Mo. 647, 27 SW 549 (holding that 
one who has acquired title by adverse 
possession cannot maintain a suit to 
remove a cloud on the title, nothing 
having been recorded since his posses- 
sion began, and it not being ques- 
tioned but that the record shows title 
as it was before plaintiff acquired it 
by adverse possession). 

Nebr.—South Omaha y. Meehan, 71 
Nebr. 230, 98 NW 691; Webster v. 
Lincoln, 56 Nebr. 502, 76 NW 1076; 
Petersen v. Townsend, 30 Nebr. *373, 
46 NW 526; Tourtelotte v. Pearce, 27 
Nebr. 57, 42 NW 915; South Omaha 
Feu ’5 Nebr. (Unoft.) 310, 98 NW 

N. J.—Beatty v. Lewis, (Ch.) 68 A 
ESE See Beach Assoc. v. Yard, 48 


N. J. Eq. 72, 20 A 763 [aff 49 N. J. Eq. 
306, 24 A 739]; Watson v. Jeffrey, 39 
N. a Eq. 62. 


N. M__Williams v. Lusk, 28 N. M. 
146, 207 P 576. 
N. C.—Marshall v. Corbett, 1387 N. C. 


174 [51 C.J.) 


holder of the paper title barred,®® who has not used 
Where neither party 
has such possession as to perfect title under the stat- 
ute of limitations, their rights will depend on the 


his title to disturb plaintiff. 


question of the better paper title.” 


[§ 76] 4. Title Derived from Common Source. 
As a general rule it is sufficient for plaintiff to de- 
raign his title from the grantor under whom both 
parties claim, and he is not required to go back of 
such common souree,® it being presumed that the title 


Boo) 50 SE 219. 

. D.— Martin v. O’Brien, 42 N. D. 
306. ‘173 NW 809; Steinwant v. Brown, 
38 N. D. 602, 166 NW 129. 

Oh.—Buchanan v. Ove CORE St. 
251; Seese v. Maumee, 7 Oh. Cir. Ct. 
N. 8. 497, 28 Oh. Cir. Ct. 768. 

Or.— Looney v. Sears, 94 Or. 69, 185 
P 925, 186 P 548; Pubols v. Jacobsen, 
91 Or. 256, 177 BP 629; Hamilton v. 
Fluornoy, 44 Or. 97, 74 P 483; Logus 
v. Hutson, 24 Or. 528, 34 P 477; Parker 
Vv. Metzger, L2hOTS 407, 7 P 518. 

. L—Radican vy. Radican, VAP Nacht 
406 “48 A 143. 

Tenn.—Trafford v. Young, 3 Tenn. 
Ch. 496. 

Tex.—Moody v. Holcomb, 26 Tex. 
714; Smith v. Montes, 11 Tex. 24; Ball 

aie ‘Filba, (Civ. A.) 153 SW 685; Carr 
v. Alexander, (Civ. A.) 149 SW 218. 

Wash.—Bellingham Bay Land Co. v. 
Dibble, 4 Wash. 764, 31 P 30. 

W. Va. —Iguano ‘Land, ‘ete., 
Jones, 65 W. Va. 59, 64 SE 640. 

Wis. —Hatch v. Lusignan, 117 Wis. 
428, 94 NW 332. 

Sask.—Bradshaw _v. Patterson, 4 
Sask L. 208, 18 WestLR 402. 

{a] Action to prevent cloud being 
cast may be brought by such claim- 
ant. Niles v. Davis, 60 Miss. 750; 
Gardner v. Terry, 99 Mo. 523, 12 SW 
888, 7 LRA 67; Radican v. Radican, 
22 RR, £5405, 48 A 143. 

[b] Decree of distribution fur- 
nishes sufficient color of title on 
which to base a claim of adverse pos- 
session. Clavey v. Loney, 80 Cal. A. 
20, 2510 P Zea? 

[ec] Facts held not to show adverse 
possession.—Galvin v. White, 159 Cal. 
797, 116 P 42; Hart v. All Persons, 26 
Cal. A. 664, 148 P 236; Muckle v. Good, 
45 Or. 230, 77 P 743. 

99. U. S—Sharon v. Tucker, 144 
eS: 533, 12) SCt»720, 36). edi 532% 
Four Hundred and Twenty Min. Co. 
v. Bullion Min. Co., 9 F. Cas. No. 4,- 
989, 3 Sawy. 634. 

Ala.—Clemmons v:..Cox, 114 Ala. 
350, 21 S 426; Torrent Fire Engine Co. 
No. 5 v. Mobile, 101 Ala. 559, 14 S 557. 

Ill. Bugner v. Chicago Title, etc., 
Co., 280 Ill. 620, 117 NE 711; Walker 
v. Converse, 148 Ill. 622, 36 NE 202. 

Nebr.—Tourtelotte v. Pearce, 27 
Nebr. 57, 42 NW 915. 

N. D. / j 
306, 173 NW 809; Steinwant v. Brown, 
38 N. D. 602, 166 NW 129. 

Or.—Looney v. Sears, 94 Or. 690, 
185 P 925, 186 P 548; Parner v. Metz- 
ger, 12 Or. 40%, 7 51 

Tex.—Moody v. Holcomb, 26 Tex. 
714, 

Sask.—Bradshaw v. Patterson, 4 
Sask. L. 208, 18 WestLR 402. 

a. Moody v. Holcomb, 26 Tex. 714. 

2. Williams v. Lusk, 28 N. M..146, 


Conv. 


207 P 576; State v. Cooper, (Tenn. 
ae AS) 53 SW 391. 
U. .S.—Bull.. v; .Campbell,.. 225 


Pea. 923, 141 CCA 47 [app dism 242 
TEES: 610 mem, 37 SCt 17 mem, 61 L. 
ed. 525 mem). 
Ark.—Wood v. Freeman-Smith 
Lumber Co., 109 Ark. 499, 160 SW 396. 
Cal.—Thiele v. Security Trust, etc., 


Bank, 202 Cal. 758, 262 P 308; Rockey 
We (Vieux sou Cal. V681 W178 Po TA2; 
Phillips v. Menotti, 167 Cal. 328, 139 


P 796; Ft. Bragg v. Brandon, 

VAS 229 182 BP 454: 
Fla.—McDaniel v. McElvy, 

770,108 S 820, 51 ALR 731; 


41 Cal. 
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of the grantor traced back to the government.* 
fact neither party need go back of the common 
souree,® nor can either one question the title of the 
common grantor.® 


Binks Bal ei bh 


et 


§§ 15-16 


In 


The rule that plaintiff must re- 


cover on the strength of his own title’ is inappliea- 


v. Patton, 80 Fla. 763, 86 S 702. 

Ga.—Mentone Hotel, COs NN: 
Taylor; 161° Ga. 237, ; 
Christopher v. Mooty, 155 Ga. 286, 117 
E 90. 


wn 


Hawaii. Victor v. Pili, 26 Hawaii 


ee Nahaolelua v. Heen, 20 Hawaii 
613. 

Ind.—Howard v. Twibell, 179 Ind. 
67, 100 NE 372, AnnCas1915C 93; Beck 
v. Miller, 69 Ind. A. 1, 121 NE 281. 

e Real Est., etc., Co. 
Vv. Beechley, 137 Iowa 7, 114 NW 556, 
126 AmSR 248; English v. Otis, 125 
Iowa 555, 101 NW 293; Brown v. Ta- 
ber, 103 Iowa 1, 72 NW 416; Eli v. 
Gridley, 27 Iowa 376; Byers v. Roda- 
baugh, 17 Iowa 53. 

Ky.—Jones v. Johnson, 223 Ky. 478, 
3 SW (2d) 1064; StofHler v. Edgewater 
Coal Co., 198 Ky. 523, 249 SW 753; 
Kendrick vy. Burchett, 87 SW 239, 28 
KyL 242. 

“Miss.—Peo. Bank v. West, 67 Miss. 
729, 7S 513,.8 LRA.727. 

Mo.—Andre v. Andre, 288 Mo. 271, 
232 SW 153; Jones v. Himmelberger- 
Harrison Lumber Co., 223 SW _ 63; 
Simpson y. Lehmann, 219 SW _ 608; 
Missouri State L. Ins. Co. v. Russ, 214 
SW 860; Williams v. Sands, 251 Mo. 
147, 158 SW 47; Nall v. Conover, 223 
Moz 4777 2122. SW 103955 Charless vy. 
White, 214 Mo. 187, 112 SW 545, 127 
AmSR 674, 21 LRANS 481; Harrison 
Mach. Works y. Bowers, 200 Mo. 219, 
98 SW 770. 

N. M.—New Mexico Realty Co. v. 
etc., Co., 27 N. M. 664, 
204 P 984, 985 [cit Cyc]. 

N. Y.—Evans v. Lix, 121 Misc. 466, 
201 NYS 161. 

N. C.—Marshall v. Corbett, 137 N. C. 
555, 50 SE 210. 

Okl.—Spradling v. Glenn, 95. Okl. 


75,, 218 JP i824, 825.) keit Cyc} Page 
y. Atkins, 86 Okl. 290, 208 P 807. 
Pa.—Stre aly v. Spoonhour, oe PA. 


378, 141 A 250. 

S. C.—Bethéa v. Allen, 95 S. Cc. 479, 
79 SE 639. 

Wash.—Jackson vy. Tatebo, 3 Wash. 
456, 28 P 916. 

{a] “The reason on which this 
principal rests is that a defendant by 
claiming under plaintiff’s grantor ad- 
mits title in such grantor.” Mentone 
Hotel, etc., Co. .v. Taylor, 16f Ga. 237, 
243, 130 SE 527. 

{b] Plaintiff need not deraign ti- 
tle from government where both par- 
ties claim from a common _ source. 
Howard v. Twibell, 179 Ind. 67, 100 
NE 372, AnnCas1915C 93; Spradling 
v. Glenn, 95 Okl. 75, 218 824. 

[ec] It is not necessary to prove ti- 
tle of one under whom both parties 
claim.—Christopher v. Mooty, 155 Ga. 


286, 117 SE 90; Sears v. Braswell, 
LOT N Cipolb, 4 o SH 48.46: 
{d] Irregularities in conveyance 


prior to common source are immate- 
rial. Harrison Mach. Works v. Bow- 
ers, 200 Mo. 219, 98 SW 770. 

[e] Particular cases in which rule 
was held inapplicable.—Buchanan y. 
St. Louis, etc., R. Co., 253 Fed: 698, 
165 CCA 292; Beck v. Miller, 69 Ind. 
A. 1, 121 NE 281; Bishop v. Blocker, 
235 Mo. 613, 139 SW 149. 

4 Evans v. Lux, 121 Misc. 466, 201 
NYS 161. 

5. U. S.—Ginaca v. Peterson, 262 
Fed. 904. 

Ark.—WNaill v. Kirby, 162 Ark. 140, 


ble where the parties trace their respective titles to 
a common source.® 
show a title good as against the whole world, but 
only as against defendant,? and the one who has 
the superior title or equity must prevail.?° 


In such ease plaintiff need not 


Where 


257 SW 735. 

Cal.—Willard George Hotel Co., Ine: 
v. Warden, (A.) 278 P 898; Jeffers v. 
Hulen, 52 Cal. A. 590, 199 P 350. 

Iowa.—Empire Real Est., etc., Co. 
v. Beechley, 137 Iowa 7, 114 NW 556, 
126 AmSR 248. 

Mo. Ua pee v. Himmelberger-Harri- 
son Lumber Co., 223 SW 63. 

6 U. S.—Buehanan vy. St. Louis, 
etc., R. Co., 253 Fed. 698, 165:'CCA 292. 

Ark.—Naill v. Kirby, 162 Ark. 140, 
257 SW 735. 

Hawaii. Nahaolelua v. Heen, 20 
Hawaii 613. 

Ky.—Sewell v. Dykes, 26 SW (2d) 
502; Stoffier v. Edgewater Coal Co., 
198. Ky.. 523, 249 SW. i753. 

Mo.—Stone v. Kansas City, ete., R. 
Co., 261 Mo. 61, 169 SW 88; Riley v. 
O’Kélly, 250 Mo. 647, 157 SW _ 566; 
Charles v. White, 214 Mo. 187, 112 SW 
545, 127 AmSR 674, 21 LRANS 481; 
Harrison Mach. Works v. Bowers, 200 
Mo. 219, 98 SW 770. 

S. C.—Bethea v. Allen, 95 S. C. 479, 
79 SE 639. 

[a] Title under void instrument.— 
(1) Where defendants derived their 
title from the same source as plain- 
tiff, they cannot challenge the source 
of plaintiff’s title, even though it be 
a void judgment. Sadler v. Campbell, 
150 Ark. 594, 236 SW 588. (2) Where 
plaintiff and defendants both claimed 
title through a common source, it was 
immaterial whether the patent under 
which the common title was derived 
was valid or void. 
eater Coal Co., 198 Ky. 523, 249 SW 

53 

7. See supra § 7 

8. Hickhoff. v. rears 137 Ark. 170, 
208 SW 421; Felker v. Breece, 226 Mo. 
320, 126 SW 424; Harrison Mach. 
Works v. Bowers, 200 Mo. 219, 99 SW 
770; Page v. Atkins, 86 Okl. 290, 208 
P 807; Harrell v. Nichols, 86 Okl. 115, 
206 P 817. 

9. Maynor v. Tyler Land, etc., Co., 
236 Mo. 30, 139 SW 393; ‘Felker v. 
Breece, 226° Mo. 320, 126 Sw 424; 
Charles v. White, 214 Mo. 187, 112 SW 
545, 127 AmSR 674, 21 LRANS 481; 
Graton v. Holliday-Klotz Land, etc., 
Co., 189 Mo. 322, 87 SW 37. See Deal 
v. Lee, (Mo.) 235 SW 1053 (in suit to 
try title under Rev. St. [1909] § 2535, 
plaintiff may recover on any title, 
however frail, which closes the mouth 
of defendant). 


10. Ark.—WHickhoff v. Scott, 137 
Ark. 170, 208 SW 421. 

Mich.—Fleming v. Conklin, 237 
Mich. 243, 211 NW 688. 

Mo.—Williams v. Sands, 251 Mo. 


147, 158 SW 47; Felker v. Breece, 226 
Mo. 320, 126 SW 424; Graton v. Holli- 
day- Klotz Land, etc., Co., 189 Mo. 322, 
87 SW 37. 

Ok1. Gann v. Nichols, 86 Okl. 115, 
206 P 81 

Or. McLeod ae Lloyd, 43 Or. 260, 
CLEP TIO bs P TA os. 

[a] Where, in suit to remove 
cloud, plaintiff claims under quitclaim 
deed from persons never in posses- 
sion, while defendant claims by war- 
ranty for value from persons under 
whom plaintiff claims, the fact that 
plaintiff secured his quitclaim deed 
immediately before the institution of 
the suit does not defeat his right to 
maintain it. McLeod y. hie: 43 Cr. 
260, 71:°P795, 74 P 491. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page end note number. - 


Stoffer v. Edge-. 


-§§ 76-78] 


a statute declares that a conveyance shall be void 
as against a subsequent purchaser in good faith, 
whose conveyance is first recorded,'t an action to 
quiet title cannot be maintained by one claiming 
under a quitclaim deed recorded before, but given 
subsequent to, a deed to defendant from the same 
grantor, where plaintiff did not purchase in good 
faith. 

What constitutes common source. The title may 
be from a common souree, although the land involved 
includes uplands and filled-in or made land adjacent 
thereto.1° So where defendant claims through a tax 
deed based on sales for taxes levied while plaintiff’s 
grantor was the owner, such grantor is the common 
source of title.t* But title is not shown to be from 
a common souree where plaintiff’s deed is from one 
grantor and defendant’s from the same grantor and 
another.+> 

[§ 77] 5. Record or Paper Title. The general 
rule is that, when reliance is placed solely upon paper 
title, the chain thereof must be from the government 
or the original patentee,® or from some grantor in 
possession,+*’ unless both parties claim under a com- 
mon souree.*® On the other hand it has been held 
that plaintiff is not bound to show a perfect title 
from the government or as against the world, but 
only as against the holder of the alleged cloud.1® A 
defective deed is sufficient to enable plaintiff to sue 
where the defect is due to a mistake against which 
the law would afford relief;?° and even where the 
deed does not cover the land in dispute, and plaintiff 
does not present a case entitling him to reformation 
of such deed, the infirmity is cured by conveyance 
of his grantor’s interest to him before commence- 

11. See statutory provisions; and 


Vendor and Purchaser [39 Cye 1740]. 
12. Chapman v. Ostergard, 73 Cal. 
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ment of the action.?! 


parties, stipulated that another con- 
veyed the land to defendants’. prede- 
cessor, it was not necessary that de- 


[51 C.5.] 175 ’ 


such facts are shown as to have put anyone who was 
dealing with the estate on notice, is sufficient on 
which to base an action to quiet title.2? So it has 
been held that a tax deed is sufficient evidence of 
title to sustain such action, even though not wit- 
nessed.22 And a deed which cannot be recorded 
because not acknowledged or witnessed is sufficient 
to sustain an action by the santas against the gran 
tor’s heirs.** 

Quitclaim.?® An action to qatat title or remove a 
cloud thereon may be based on a quitclaim deed.?® 
So oné who has a quitclaim deed from one in posses- 
sion may sue to quiet title where, at the time of the 
giving of the deed, there was an existing statutory 
provision that such deed should be sufficient to con- 
vey all the estate which could lawfully be conveyed 
by a deed of bargain and sale.?7 But a quitclaim 
deed from a grantor who had no title,?* or who was 
not in possession,?® at the time it was executed is 
insufficient. The invalidity of a quitclaim deed is 
immaterial, however, where plaintiff claims by in- 
heritance from the grantor.*° 

[§ 78] 6. Extent of Interest. The interest of 
plaintiff which will entitle him to maintain an action 
to quiet title or remove a cloud may be an interest 
less than a fee,?t such as an estate for life,” or a 
leasehold interest.2* But it has been held that a 
right to an easement is not enough.** And it has 
also been held that a life tenant cannot have his title 
quieted as to his right to convey a fee, since title 
to a power which may never be exercised is not with- 
in the statute,?® although, should the life tenant. ex- 
ercise such power, his grantee or the remainderman 
177 SW 6; Swisher v. Pemberton, 249 


Mo. 200, 155 SW 22; Adams v. Hart- 
zell, 18 N. D..221,.119 NW 635; Brod- 


An unrecorded deed, when — 


A. 539, 238 P 1081. 

13. Commodores Point Terminal 
Co. v. Hudnall, 283 Fed. 150. 
AS is Ginaca v. Peterson, 262 Fed. 

15. Hunter v. Pemiscot Land, etce., 
Co., 246 Mo. 135, 151 SW 714; Nall v. 
Conover, 223 Mo. 477, 122 SW 1039. 

16. Ala.—Cost v. Teague, 215 Ala. 
LEE WONG Li; 

Ark.—Sadler v. Campbell, 150 Ark. 
594, 236 SW 588. 

Cal.—Rockey v. Vieux, 179 Cal. 681, 
178 P 712; Kilfoil v. Warden, 46 Cal. 
A. 602, 189. P-303, [cit Cyc]. 

Colo.—Olson v. Kelsey, 61 Colo. 331, 
L57-PB 194 

Ky. Burger v. Allen, 211 Ky. 742, 
277 SW 1032 

Minn. —Cartwright v. Hall, 88 Minn. 
349, 93, NW 117. 

Mo.—-Hunter v. Pemiscot Land, etc., 
Co., 246 Mo. 135, 151 SW 714; Nall v. 
Conover, 223 Mo. 477, 122 SW 1039. 

N. M.—New Mexico Realty aR Vv. 
Security, Inv., etce., Co., 27 N. M. 664, 
204 P 984, 985. [eit ‘Cyel. 

N. Y.—Floral Park Mut. Fuel Co. v. 
Fiske, 128 Mise. 349, 218 NYS 128 
(dictum). 

N. C.—Marshall v. Corbett, 137 N.C. 
555, 50 SE 210. 

Va.—Chesapeake, ete., Canal Co. v. 
Great Falls Power Co., 143 Va. 697, 
129 SE 731. 

W. Va.—Iguano Land, etc., Co. v. 
Jones, 65 W. Va. 59, 64 SE 640. 

[a] ‘Title held unbroken from orig- 
inal grant by King James II. Chesa- 
peake, etc., Canal Co. v. Great Falls 
Power Co., 143 Va. 697, 129 SE 731. 


[b] Title held sufficiently de- 
raigned from patentee.—Cost  v. 
Teague, 215 Ala. 111, 110 S 17. 

{c] Rule held inapplicable.—Al- 


though ordinarily to establish title to 
unoccupied lands it is necessary to 
trace it back to the sovereign power, 
where in an action to quiet title the 


fendants so trace their title in order 
to establish it. Wiechers v. McCor- 
mick, 122 App. Div. 860, 107 NYS 8385. 

17. Cal.—Rockey v. Vieux, 179 Cal. 
681, 178 P 712; Kilfoil v. Warden, 46 
Cal. A. 502, 189 P 303 [cit Cyc]. 

Colo. —Olson v. Kelsey, 61 Colo. 331, 
157 P 194; Empire Ranch, ete., Co. v. 
Lanning, 53 Colo. 151, 124 P 579; Em- 
pire’ Ranch, ete., Co. v. Webster, 52 
Colo.207%,. Laie Lit 

PU —Bauer Vv. Glos, 236 Ill. 450, 86 
NE 116 

N. M.—New Mexico. Realty Co. v. 
Security Inv., etc., Co., 27 N. M. 664, 
204 P 984, 985 [cit Cyc]; Holthoff v. 
Freudenthal, 22, Ne My 37731 6 2s ies 

N. Y.—Dooley Vv. Proctor, ete., Mfg. 
Co.,/ 158 App. Div. 429, 148 NYS 650 
[rev 77 Misc. 398, 137 NYS (371. 

Wis.—Madler v. Kersten, 170 Wis. 
424, 175 NW 779, Hamilton vy. Beau- 
dreau, 78 Wis. 584, 47 NW 952. 

18. See supra § 76. 

19. South Chicago Brewing Co. v. 
Taylor, 205 Ill. 132, 68 NE 732. 

20. Hays v. McCormick, 83 Iowa 
89, 49. NW 69; Brodsky v. Nelson, 57 
Wash. 671, 107 P 840. And see infra 
§ 82 

[a] One holding deed containing 
faulty description of the property in- 
tended to be conveyed has an equita- 
ble title to the property so as to en- 
title him to maintain an action to 
quiet title or remove a cloud from his 
title. Brodsky v. Nelson, 57 Wash. 
671, 107 P 840. 

Adams v. Betz, 167 Ind. 161, 78 
9, 


Findlay v. Hinde, 1 Pet. (U. 8.) 
241, 7 L. ed. 128. 


23. Hannay v. Sanchez, 68 Fla. 167, 
66 S 997. 
24. Leadford v. Leadford, 3 Tenn. 


Civ. A. 502. 
25. Defined see Deeds § 32. 
26. Moore v. Morris, 118 Ark. 516, 


sky v. eer: 57 Wash. 671, 107 P 840. 

27. Ex p. Connolley, 168 Mass. 201, 
46 NE 618. 

\28. Euclid Ave: ‘Christian Church 
v. Adams, 26 Oh. A. 306, 159 NE 490. 

29. Olson v. Kelsey, 61 Colo. 331, 
157 P 194; Kerr v. Freeman, 33 Miss. 
292; Hamilton v. Beaudreau, 78 Wis. 
584, 47 NW 952. 

[a] Neither grantee nor grantor 
in possession.—A_ quitclaim deed\im- 
plies an adverse title in the party who 
executes it and cannot be treated as 
passing anything more than a doubt- 
ful title to the releasee, who, as com- 
plainant, cannot maintain a bill to 
remove clouds on his title, especially 
when it is not. shown that either he 
or the person from whom he claims 
was in possession of the land at the 
time the deed was executed. Kerr v. 
Freeman, 33 Miss. 29 

30. Miller vy. Corpman, 301 Mo. 589, 
257 SW 428. 

31. Westerlund v. Black Bear Min. 
Co.; 203 Fed. 599, 121 CCA 627; Ger= 
man-American Sav. Bank v. Gollmer, 
155 Cal. 683, 102 P 932, 24 LRANS 
1066; McKinnie v. Shaffer, 74 Cal. 
614, i6.P 509; Pierce v. Feltér, 53 Cal. 
18; Steinwand v. Brown, 38 N. D. 
602, 166 NW 129; Dalton v. Davis, 
(Tex. Commn., A.) 1 Sw Gh Bute 
And see cases infra notes 32, 

32. Hamilton v. Stone, 13 “Oh. Cir. 
CtUN.'S: 556, 83°On Ciz, Ct. 471; Criner 
v. Geary, 78 W. Va. 476, 89 SE 149, 150 
[eit Cyc]. 

[a] In New York, under Code Civ. 
Proc. §§ 1638, 1639, the title may be 
either to a fee or to an estate for 
life, or for a term of years not less 
than ten. Vanderveer Crossings v. 
eae: 133 App. Div. 203, 117 NYS 


33.. See infra § 92. 
34. See infra § 96. 
35. koudraw v. Foudray, 44 Ind. 


A. 444, 89 NE 499. 


176... {52.0. Sa 
ntight sue in a proper ease.?® <A land owner, merely 
because of a right to lateral support of land in its 
natural state, has no such interest in the title to 
adjoining land as will give him a right of action to 
quiet title.** 

[§ 79] 7. Particular Estates or Interests—a. In 
General. Among other persons who have been held 
to have sufficient title or interest to maintain an ac- 
tion to quiet title or remove a cloud are: Assignees 


in insolveney;** one or more cotenants;*® execu- 
tors and administrators in some ¢ases;*° trustees 
and cestuis que trust;#t remaindermen;*? stock- 


holders to whom the corporation has conveyed land 
for sale and division of the proceeds;#? and one who 
takes title to land in his own name, intending to give 
it to another whom he places in possession.4* A 
husband may maintain an action to quiet title to com- 
munity land, although it was conveyed to the wife, 
if it was not reconveyed to a purchaser in good 
faith and for value.*® So a city has such an inter- 
est in streets, alleys, and parks dedicated to public 


use as to enable it to maintain an action to determine 


adverse claims to such property.*® The action may 
also be maintained by one who has taken proper 
steps to acquire title to government lands, but to 
whom, a patent has not issued.47 On the other hand 
it has been held that a mere certificate of entry on 
public lands by one under whom plaintiff claims is 
insufficient.4% So it has been held that one who has 
only a preferential right of entry on public lands has 
no title which will authorize him to sue to remove a 
cloud east by a sale of the land for taxes.49 A per- 
36. Foudray v. Foudray, supra. 
37.- Sargent v. Jaegeling, 83 Cal. A. 
485, 256 P 1116. 903. 


38. Sherman vy. Fitch, 98 Mass. 59; {d] 
Hall v. Whiston, 5 Allen (Mass.) 126; 
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75, 79 S 60, 117 Miss. 682, 78 S 513; 
Beatty v. Hdgell, 75 W. Va. 252, 83 SE 


Tax deed to person not living, 
and his heirs, is void, and gives to one 55. 


[§§ 78-81 


son having an inchoate right of redemption from a 
tax sale has not sufficient title to maintain an ac- 
tion to quiet title against one in possession under 
claim of title.°° 

Other cases in which the sufficiency of plaintiffs 
title or interest to maintain the action in particular 
instances has been determined are collected in the 
note,*! or discussed in sections immediately follow- 
ing’.>? 

[§ 80] b. Vendors—(1) Contracts To Convey. 
A mere contract to convey land will not divest a ven- 
dor of his right to maintain an action to quiet title 
or remove a cloud thereon where the legal title re- 
mains in him,*®* and this rule applies where the ven- 
dor has received no part of the consideration.’* 

[§ 81] (2) After Conveyance. The general rule 
is that one who has sold, and actually conveyed, land 
cannot, subsequent to such conveyance, maintain a 
bill to quiet title in himself,>® even though he is in 
possession,®® and although the grantee, pending suit 
by the grantor to quiet title against a third person, 
redelivers the deed to the grantor on condition that 
the grantee shall own the land on the successful ter- 
mination of the suit.°7 But where the deed has not 
been delivered, the grantor may maintain the ac- 
tion.°8 And a vendor retaining a vendor’s lien for 
unpaid purchase money, in jurisdictions where such 
facet gives him the superior title, may sue to cancel 
as clouds on his title deeds from his grantor to de- 
fendant.®° 

Conveyance under covenant of warranty. It has 
been held by some authorities that a vendor who, in 
Oberon Land Co. vy. Dunn, 56 N. J. Eq. 
749, 40 A 121. 

54 Masterson v. Pullen, (Tex. Civ. 


A-).207 SW 537, 
Cal.—Heney v. Pesoli, 109 Cal. 


Eyles v. Rowe, 64 Mich. 522, 31 NW 

39. Rogers v. Turpin, 105 Iowa 183, 
74 NW 925; Williams v. Tucker, 47 
Miss. 678; O’Donnell v. McIntyre, 37 
Hun 615 [aft LL6> Nv Y. 663]; ‘Cherry 
River Boom, ete., Co. v. Reger, 90 W. 
Va. 252, 110 SE 709. 


40. See Executors and Administra- 
tors §.599. 

41. See Trusts [39 Cyc 448]. 

42. See Estates § 172. 

43. Simmons y. Dantzler, 152 Miss. 


428, 118 S 829. 

44. Strouthers v. Bogenshutz, 108 
Ark. 276, 157 SW 406. 

45. Osborn v. Mills, 20 Cal. A. 346, 
128 P1009. 

46. Lamoure v. Lasell, 26 N. D. 
638, 145 NW 577. 

47. Martin v. Bartmus, 189 Cal. 87, 
207 P 550; Miller v. Lloyd, 275 Mo. 35, 
204 SW 257. 

48. Bishop vy. Blocker, 235 Mo. 613, 
139 SW.149. 

49. Johnson v. Lincoln County, 50 
Mont. 253, 146 P 471. 

50. Sears v. Willard, 165 Cal. 12, 
130 P 869. 

51. See cases infra this note. 

[a] Title held sufficient.—McAllen 
First Nat. Bank v. Moore, (Tex. Civ. 
A.) 7 SW (2d) 145; Brady v. Cope, 
(Tex. ‘Civ.-A.) 187 Sw 678. 

{b] Devisee.—Where a _ husband, 
by his last will, devised to his wife 
certain property which he had pur- 
chased from the owner of the-fee, paid 
the taxes on, and held possession of, 
she was invested with the requisite 
prima facie title to maintain a bill to 
remove a cloud on her title. Glos v. 
Ptacek, 226 Ill. 188, 80 NE 727. 

[ec], Title held insufficient. —Huling 
v. Seccombe, 88 Cal. A. 238, 263 P 362; 
Strauss v. Woefel, 75 Ind. A. 5438, 131 
NE 64; Leflore v. Flowers, 118 Miss. 


claiming as heir no title to maintain 
an action to quiet title. Baker v. 
Lane, 82 Kan. 715, 109 P 182, 27 LRA 
NS 405. 

52. See infra §§ 80-96. 

53. U. S.—Gregory v. Keenan, 256 
Fed. 949. 

Cal.—Heney v. Pesoli, 109 Cal. 53, 41 


P 819; Snodgrass v. Parks, 79 Cal. 
55, 21 P 79. 

AEC v. Glos, 232 Ill. 142, 83 
NE 52 


Ma. ~-whitetora v. Yellott, 104 Md. 
191, 64 A 9 

Mich =e ton Vv. 
Mich. 454. 

Tex.—Masterson vy. Pullen, (Civ. A.) 
207 SW 537. 

[a] Vendor who has given bond 
for deed, but who still possesses the 
legal title, may sue to remove a cloud 
from the title, in order that he may 
fulfill the conditions of his bond and 
make a good title, since he has the 
legal title with an interest to be pro- 
tected. Coel v. Glos, 232 Ill. 142, 83 
NE 529, 15 LRANS 413. 

[b] On abandonment of contract 
or breach of condition by vendee, the 
vendor, being still the owner of the 
legal title, may sue to protect it. 
Snodgrass v. Parks, 79 Cally 55, 21 P 
429; Fresno Irr. Farms Co. v. Canupis, 
39 Cal. A. 184, 178 P 300; Southern 
Pac. R. Co. v. Blaisdell, 33 Cal. A. 239, 
164 P 804; Whiteford v. Yellott, 104 
Md. 191, 64 A 936. 

[c] In New Jersey it is expressly 
provided by statute (3 Gen. St. [1895] 
p 3488), that one who has mapped 
lands into lots, filed his map, dedicat- 
ed streets, and sold lots, may file’a 
bill to quiet title not’only to the lots 
retained, but also to the lots sold, and 
the possession of the grantee of the 
lots sold is the possession of. com- 
plainant for the purpose of the suit. 


Trowbridge, 38 


53, 41 P 819. 

Colo.—Walker v. Pogue, 2 Colo. A. 
149, 29 P1017. 

Il1.—Thackaberry v. Kibbe, 284 Ill. 
199,- 119 NB 897; Glos v. Goodrich, 
175 Il. 20, 51 NE 643; Johnson v. Mc- 
Chesney, 33 Ill. A. 526, 

Iowa.—Page County v. Burlington, 
etc., R. Co., 40 Iowa 520; Adams Coun- 
Rome Burlington, etc., R. Co., 39 Iowa 

Kan.—Sutliff v. Smith, 58 Kan. 559, 
50 P 455 

Ky.—Collins v. Adams, 167 Ky. 228, 
180 SW 374. 

Mich.—Begole v. Hershey, 86 Mich. 
130, 48 NW 790. 

Minn.—Styer v. Sprague, 63 Minn. 
414, 65 NW 659. 

N. Y.—Townsend vy. Goelet, 11 Abb 
Priis7; 

Okl.—Davis- v. Robedeaux, 97 Okl. 
86, 222 P 990, 991 [quot Cyc]. 

Ww. Va.—Jones v. Smith, 82 W. Va. 
247, 95 SE 847. 

Wis.—Jackson Milling Co. v. Scott, 
130 Wis. 267, 110 NW 184; Pier v. 
Fond du Lac County, 53 Wis. 421, 10 
NW 686. 

56. Blevins v. Blevins, 143 Ky. 220, 
136 SW °195; Hawkinberry Vv. Metz, 
91 W. Va. 637, 114 SE 240. See Mc- 
Cullough v. Rucker, 53) Mex, iCly,. 7A. 
89, 115 SW 323 (where a vendee in de- 
fault shows that he has paid a portion 
of the purchase money which the 
vendor in possession has retained, and 
such vendee attempts to excuse his 
default and makes a good tender into 
court of the whole amount due, with 
interest and costs, the vendor’s action 
to quiet title against him is defeated). 

57. Collins v. Adams, 167 Ky. 228, 
180 SW 374. 

58. Nelson v. Thomas, 36 Cal. A. 
433,172; P 398. 

59. Smith v. Brown, 3 F. (2d) 926. 


SS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 81-83] 


conveying land, has warranted the title or contract- 
ed to perfect it,°° where evidence is about to be lost, 
or the vendee’s inertia would result in the perfecting 
of an adverse title,°! may sue to quiet title. Soa 
vendor who has conveyed by warranty deed, but 
holds a lien to secure the purchase price, may main- 
tain a bill to quiet title in his vendee as against in- 
valid claims, although his title at the time of the con- 
veyance was merely equitable.°? But other authori- 
ties have held that a vendor, after conveyance, can- 
not maintain the action, even though he has war- 
ranted the title®® or agreed to procure the discharge 
of an apparent lien thereon.°* And in any event 
the vendor cannot sue where his liability on the 
covenant of warranty has terminated.**> So where 
the warrantor of a title executes at the request of 
the warrantee an instrument which may injure the 
title, the warrantor is not thereby made liable on his 
covenant of warranty, and hence may not maintain 
a bill in equity to clear the title from such instru- 
ment, without allegation and proof that the warran- 
tee, on request, refused to move in the matter.®°® 

Sale pendente lite. 
er pending a bill by him to quiet title will not. defeat 
the action.*? 

Deed delivered in escrow. The grantor in a deed 
delivered in escrow may bring an action to remove 
a cloud from title before the condition on which 

60. U. S.—Remer v. Mackay, 35 
Fed. 86. 

Conn.—Van Brundt v. Hartford, 21 


Conn. 500; Hartford v. Chipman, 21 
Conn. 488. ‘ 


purpose of 


QUIETING TITLE 


A sale of the land by the own- 


vendor may bring an action against 
the vendee and the person claiming 
the adverse title or interest, for the 
perfecting 
in accordance with his agreement. 


Pole Coda ee 


delivery to the grantee is to be made has been per-: 
formed.*® 

[§ 82] c. Purchasers—(1) Receiving Defective 
Conveyance. A purchaser for value to whom a de- 
fective conveyance has been made and who has a 
right to call for the legal title may maintain a bill 
to quiet his title as against a subsequent purchaser 
for value, with notice of the prior equitable right,°° 
and may also quiet title as against his grantor.’’ 
But the grantee in a deed to a homestead in which 
the husband did not join cannot maintain a suit to 
quiet title against the grantor’s creditor who pur- 
chased the land under a judgment in his favor."? 

[§ 83] (2) Holding Executory Contract of Pur- 
chase. In those jurisdictions where none but a le- 
gal title suffices,’? a vendee under an executory con- 
tract of sale cannot maintain a bill to quiet title.“? 
So where an equitable title is sufficient as against 
persons claiming equities, but insufficient as against 
the holder of the legal title,’* one claiming under an 
executory contract of sale cannot sue the vendor to 
quiet title.7> But where an equitable title is suffi- 
cient,*® a vendee under such a contract, being con- 
sidered as having the equitable estate, may maintain 
the action,“* as may his assignee.*® But it has been 
held that the action cannot be maintained by a ven- 
dee who has not paid the purchase money, so as to 
entitle him to go at once into a court of equity and 
219 SW 4380; Doe v. Doe, 37 N. H. 268. 

70. Kessler vy. Terrell, 192 Iowa 
442, 185 NW 15; Shivers v. Simmons, 


54 Miss. 520, 28. AmR 372; Isaacks v. 
pee 50 Tex. Civ. A. 312, 110 ‘SW 
9 . 


the! title 


Iowa.—Houchin v. Salyards, 155] Sutliff v. Smith, 58 Kan. 559, 50 P F i 
Iowa 608, 133 NW 48, 136 NW 1049. 455. [a] Misdescription of propefty.— 
Kan.—Farmers’, ete., Bank v. Tip- 61. Jackson v. Kittle, 34 W. Va.| (1) Where a quitclaim deed given for 
ton, 98 Kan. 34, 159 P we _Sutliff v.)| 207, 12 SE 484. a consideration by mistake fails cor- 
Smith, 58 Kan. 559, 50 P 4 62. Dudley v. Browning, 79 W. Va.| rectly to describe the property intend- 


Mich .—Begole v. Hevenee 86 Mich. 
130, 48 NW 790. 

Minn.—Styer v. Sprague, 63 Minn. 
414, 65 NW 659. 


Miss.—Watts v. Russell, 137 Wis. 
845, 102 S 833. 
Okl.—Cressler v. Brown, 79 :Okl. 


170; 192) P4107. 

Tenn.—Jones v. Nixon, 102 Tenn. 95, 
50 SW 740. 

Vt.—Hodges v. Griggs, 21 Vt. 280. 

W. Va.—Jackson vy. Kittle, 34 W. 
Va. 207, 12 SE 484. 

Wis.—Jackson Milling Co. v. Scott, 
130 Wis. 267, 110 NW 184; Pier v. 
Fond du Lac County, 53 Wis. 421, 10 
NW 686; Horn v. Garry, 49 Wis. 464, 
5 NW 897; Ely v. Wilcox, 26 Wis. 91. 

And see U. B. Bank v. Cockran, 9 
Dana (Ky.) 395 (holding that pur- 
chasers under a decree who have sold 
their estate may maintain a bill to 
perfect the title of their grantees, to 
whom they are responsible and whom 
they have brought before the court). 

[a] Part of purchase price not to 
be paid until removal of cloud on title. 
—(1) One who conveyed land. by war- 
ranty deed with full covenants, and 
delivered possession to the grantee 
under an agreement that part of the 
purchase price should not be paid to 
the grantor until a cloud on the title 
was removed, has sufficient interest 
to maintain a bill to remove the cloud. 
Styer v. Sprague, 63 Minn. 414, 65 NW 
659; Kingkade v. Plummer, 111 Okl. 
197, 239 P 628. To same effect Begole 
v. Hershey, 86 Mich. 130, 48 NW 790; 
Hodges v. Griggs, 21 Vt. 280. (2) 
Were plaintiff sold land to one of the 
defendants who withheld a large part 
of the purchase money until title to 
the land should be perfected, and the 
vendor was bound by contract so to 
perfect the title and the vendee re- 
fused to allow an action for that pur- 
pose to be brought in his name, the 


[51 C, J.—12] 


331, 90 SE 878. 

63. Glos v. Goodrich, 75) E20 eo 
NE 643; Johnson v. McChesney, 33 Ill. 
A. 526 (dictum); Chapman vy. Jones, 
149 Ind. 434, 47 NE 1065, 49 NE 347; 
Bissell ys: jKellogs, 60 Barb. 617 [aft 
GEN.) Y.. 2). 

[a] Ren party in interest.—The 
provision of the code requiring ac- 
tions to be prosecuted in the name of 
the real party in interest prevents a 
grantor from maintaining the action, 
even where he has warranted the ti- 
tle. Chapman v. Jones, 149 Ind. 434, 
47 NE 1065, 49 NE 347. 

64. Townsend v. Goelet, 11 AbbPr 
GNAEY R187 

65. Houchin v. Salyards, 155 Iowa 
608, 133 NW 48, 136 NW 1049. 

[a] Thus a vendor who ‘had con- 
veyed by warranty deed is not enti- 
tled to maintain suit to quiet title, 
where his liability on the covenant of 
warranty had been terminated by a 
quitclaim conveyance by the vendee. 
Houchin v. Salyards, 155 Iowa 608, 
133 NW 48, 1386 NW 1049. 
aes Cobb v. Baker, 95 Me. 89, 49 A 

67. Gage v. Sehmidt, 104 Ill. 106; 
Att v. Kennedy, 49 Or. 588, 90 P 


68. Graham County Bd. of Educa- 
tion v. Union Dev. Co., 159 N. C. 162, 
74 SE 1015. 

[a] Even where condition has been 
performed pending suit it seems that 
the grantor is entitled to maintain the 
action, in view of the grantor and 
grantee and the adverse claimants 
being before the court. Graham 
County Bd. of Education v. Union 
Dev. Co.,, 159 N. C. 162, 74 SH 1015: 

Deed delivered in escrow as cloud 
on title see supra § 33. 

Escrows generally see Escrows 21 
C. J. p 864. 

69. Taul v. Brickey, 187 Ky. 375, 


ed by the parties, the grantee, after 
demanding another deed and tender- 
ing the proper fee, may maintain an 


action against his grantor to quiet 
title. Kessler v. Terrell, 192 Iowa 
442, 185 NW 15. (2) Where a deed 


misdescribed the property intended to 
be conveyed, and the purchaser went 
into possession of the property He in- 
tended to purchase, and, after paying 
the purchase money, made improve- 
ments thereon in good faith, he was 
entitled to claim the benefit in equity 
of a parol sale of the lots occupied 
and to have his title quieted thereto. 
Isaacks v. Wright, 50 Tex. Civ. A. 
oes 110 SW 970. 
1. Zukoski v. Meistyae, 93 Miss. 

806 47 S 435, 47S 6 

72. See supra § age 

73. Thomas v. White, 2 Oh. St. 540; 
Tax Title Co. v. Denoon, 107 Va. 201, 
57 SE 586. 

74. See supra § 72. 

75. A pase v. Cameron, 133 Cal. 231, 


See supra § 72. 

77. U. S.—Hicks v. Fordham, 246 
Fed. 236, 158 CCA 164. 

Tll.—Coel v. Glos, 232 Ill. 142, 83 
NE 529. 

Iowa.—O’ Neill v. Wilcox, 115 Iowa 
15, 87 NW 742. 

Mo.—Lambert v. St. oS, ete., R. 
Co., 212 Mo. 692, 111 SW 5 
Nebr.— Morrison Vv. 
Nebr. 275, 121 NW 236. 
Or.—Nehalem Timber Co. v. Colum- 
bia County, 97 Or. 100, 189 P 212, 191 

12? Bl. 

[a] Purchaser who has not paid 
purchase price in’full, so as to ac- 
quire a legal estate, may maintain a 
suit to remove a cloud from the title. 
Nehalem Timber Co. v. Columbia 
County, 97 Or. 100, 189 P 212, 191 P 


7a. Pleasant Lake Hills Corp. v. 
Eppinger, 235 Mich. 174, 209 NW 152. 


Goanell 84 


178. [ol2C- 34 
demand a conveyance.’ 

Protection of equitable interest pending completion 
of contract. Where ason of an intestate surrendered 
his interest in the intestate’s land to plaintiff, his 
brother, on condition that the latter support their 
mother during her life, and plaintiff takes posses- 
sion, he cannot, until completion of his contract, 
maintain a suit to remove a cloud on the title against 
ereditors of the brother levying execution on the 
latter’s legal title,*° although his possession under 
the contract will be protected until such time as his 
equitable interest entitles him to specific perform- 
ance of such contract.*? 

[§ 84] (8) Deed Delivered in Escrow. Where 
land is sold under a valid contract and a deed is ex- 
ecuted and placed in escrow, to be delivered on pay- 
ment of the purchase money, the equitable title pass- 
es at once to the grantee, who may maintain an ac- 
tion to quiet title.S? 

[§ 85] (4) At Execution or Judicial Sale in Gen- 
eral. A person deducing his title to lands through 
a judicial or an execution sale may maintain an ac- 
tion to quiet title to such lands,** except where the 
proceedings which were the basis of such sale, and 
on which the validity of complainant’s title depends, 
are, for jurisdictional defects,** or for fraud,*® shown 
to be void; or where the sale was on a judgment, 
and it is shown-that the debt on which the judgment 
was obtained had been fully paid before the com- 
mencement of the action.*® 

[§ 86] (5) At Foreclosure Sale. A party in pos- 
session, under color of foreclosure, without proving 
his title, may maintain an action to quiet his title 
against strangers to the equity of redemption.** But 
where a mortgagor has no title to the land, and the 

79. Bradley v. Bell, 
38 S 759. 


Payment of consideration as con- 
dition precedent to relief see infra § 


142 Ala. 382, 


QUIETING TITLE 


the sheriff’s certificate and the sale, 
the legal title, and not merely an equi- 
table interest in the land, and could 
therefore maintain action, 


1§§ 83-88 


purchaser at foreclosure sale takes with notice, an 
action by the latter to quiet title must fail,®* ir- 
respective of any question whether the rights of the 
owner’s representatives are barred by the statute of 
limitations by virtue of their having discovered 
the fraud by which mortgagor secured the appar- 
ent title.8® And relief has been denied one who 
purchased at foreclosure sale for a grossly inadequate 
price.®° 

Grantee or assignee of purchaser. Where a mort- 
gagee purchases at foreclosure sale, although the 
sale is not confirmed, a person to whom his rights are 
conveyed may bring an action against the holder 
of a tax deed on the premises under a statute author- 
izing the holder of a lien to prosecute an action to 
test the legality of adverse claims.°+ But the as- 
signee of a purchaser at foreclosure sale, whose rep- 
resentations that the time for redemption would be 
extended caused the mortgagor to forego his right to 
redeem, is not entitled to a decree quieting title in 
a suit by the mortgagor to quiet his title, although 
such representations were made without considera- 
tion.” 

One who forecloses under a junior mortgage and 
acquires the legal title cannot assert a lien under a 
prior mortgage, in an action to quiet title based on 
the title acquired by such foreclosure.®* 

[§ 87] (6) At Partition Sale. Where a sale in 
partition has not been reported nor confirmed, and 
no deed has been delivered, a purchaser at such sale 
is not entitled {to maintain an action to remove a 
cloud on the title to the lands purchased.°* 

[§ 88] d. Creditors—(1) Attachment Creditors. 
An attaching creditor has sufficient title in the prop- 
erty attached to sustain a bill to quiet title or re- 

87. Fleming v. Boulevard High- 
lands Imp. Co., 12 Colo. A. 187, 54 P 


859; Craft v. "Merrill, 14 N. ¥. 456. 


by cross See Webster v. Kautz, 22 Colo. A. 111; 


254. 
Schmidt v. Steinbach, 193 Mich. 
640, 160 NW 448. 


81.. Schmidt v. Steinbach, supra. 
82. Akers v. Brooks, 103 Okl. 98, 
22:99 P 544. 


Action by grantor see supra § 81. 
‘Escrows generally see Escrows 21 


S:— Prevost v. Healey, 19 F. 
Cas. "No. Gon 408, 7 WklyNC 2638. 

Ariz. —Copper Belle Min, Co. v. 
Gleeson, 14 Ariz. 548, 134 P 285, 48 
LRANS 481; Oliver v. Dougherty, 8 
Ariz. 65,-68 P-553. 

Cal.—Judson v. Lyford, 84 Cal. 505; 
Horn v. Jones, 28 Cal. 194. 

Colo.—Stock-Growers Bank vy. 
ton, 13 Colo. 245, 22 P 444. 

Ida.—The Mode, Ltd. v. Myers, 30 
Ida. 159, 164 P 91. 

Ill.— Gould v. Steinburg, 84 Ill. 170. 

Ind.—Saunders v. Muegge, 91 Ind. 


214. 
129 La. 345, 56 


New- 


La.—Gray v. Spring, 
S 305, AnnCas1913B 372 
N. Y.—Remington Paper Co. v. 
O’Dougherty, 81 N. Y. 650 [mod 16 


Hun 594]. 

Wis.—Siedschlag v. Griffin, 132 Wis. 
106, 112 NW 18; Keyes v. Scanlon, 
63 Wis. 345, 23 NW 570. 


fa] After expiration of time for 
redemption a purchaser of lands ata 
sheriff's sale may sue to remove a 
cloud on the title thereof. Remington 
Paper Co. v. O’Doygherty, 81 N. Y. 
650 [mod,16 Hun 594]. 

[b] Rule applied.—(1) Under Code 
Civ. Proc. § 700, as to execution sale 
of réal property, where land fraudu- 
lently conveyed was sold under ex- 
ecution in favor of a creditor and bid 
in by him, he acquired, by virtue of 


complaint in partition suit, against 
debtor’s vendee. Wangenheim v. Gar- 
ner, 42) (Caly A332) 183 er s67.07 12) 
Where one purchases real estate sold 
under execution, he acquires it with 
all the rights of the seized debtor and 
former owner, and subject to the bur- 
dens imposed by him, and no one can 
thereafter either deprive him of those 
rights or increase those burdens. 
Hence, where the purchaser finds the 
property encumbered with an oil and 
mineral lease, into which the former 
owner had entered, he has the same 
right of action to annul it as operat- 
ing to cloud his title that the former 
owner had. Gray v. Spring, 129 La. 
345, 56 S 305, AnnCas1913B 372. 

84. Campbell v. Farmers’ Mfg. Co., 
203 Fed. 571; Craney v. White, 164 
Ala. 411, 51 S 236; West v. Schnebly, 


54 Ill. 523; Griswold vy. Fuller, 33 
Mich. 268. 
[a] Rule applied.—(i) A sheriff's 


deed based on a judgment in rem on 
which no execution could lawfully is- 
sue, because the attachment defend- 
ant was not personally served and did 
not appear, and the land was not at- 
tached, but the attachment was served 
ona garnishee, confers no title, and 
is insufficient to sustain a suit to quiet 
title. Campbell v. Farmers’ Mfg. Co., 
203 Fed. 571. (2) A decree for com- 
plainant cannot be sustained where 
his title depends solely upon an ex- 
ecution sale and a deed pursuant 
thereto, and the record fails to show a 
valid judgment as the basis of the 
sale and deed. Craney v. White, 164 
Ala. 411, 51. S 236. 

85. Sowles v. Rugg, 55 Fed. 163 
Boyd v. Thornton, 21 Miss. 338. 

86. Burt v. Collins, 39 Fed. 538. 


123-P 139 (perfect title by purchas- 
er under foreclosure sale not required 
as against defendant claiming under 
tax deeds excluded at trial). 

{a] In Washington, under Ballin- 
ger Code. 3 5500, giving a right of ac- 
tion to “any person having a valid 
subsisting interest. in real property 
and a right to the possession thereof”, 
a purchaser at a mortgage foreclosure 
sale may sue to quiet title before 
redemption at resale. McManus v. 
Morgan, 38 Wash. 528, 532, 80 P 786. 

88. Randall v. Duff, 79 Cal. 115, 19 
P 532, 21) P 6105-3 LRA 754, 756; 

89. Randall v. Duff, supra, 

90. Dunlap v. Kelsey, Bi, Caleaiede 

{a] Purchaser left to remedy at 
law.—A purchased at sheriff’s sale 
under a mortgage foreclosure certain 
property for twenty dollars, proved to 
be worth three thousand dollars, and 
producing a rental of fifty dollars per 
month. B was also a purchaser at the 
sheriff’s* sale of the same property 
under a foreclosure of a prior, but un- 
registered, mortgage; A, being in pos- 
session, filed his bill to cancel the deed 
and remove the cloud on his title. It 
was held that plaintiff should be left 
to his remedy at law; that to entitle 
him to an effectual decree, it should 
appear that the contract was fair, 
just and reasonable, and founded on 
an adequate consideration. Dunlap v. 
Kelsey, 5 Cal. 181. 

91. Coe v. Rockman, 126 Wis. 515, 
106 NW 290. 

92. Steinour v. Oakley State Bank, 
45 Ida. 472, 262 P 1052. 

93. Farm, etc., Co. v. Meloy, 11 S. 
Devil, abe NNV920 7. 

94. MacGregor v. Malarkey, 89 III. 


A. 435. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 88-95] 


‘move a cloud thereon.®® 


[§ 89] (2) Judgment Creditors. One who has 
recovered judgment at law, and levied his execution 
on the only realty of defendant, is entitled to a bill 
in chancery to quiet title to or remove a cloud from 
such real estate.°® But it has been held that a judg- 
ment creditor cannot maintain an action to quiet 
title in the absence of a levy of execution or a decree 
specifically attaching a lien to particular property.®* 

[§ 90] (8) Estate Creditors. A creditor of an 
estate has no interest such as will enable him to 
maintain an action to quiet title to the estate lands,°® 
except by leave of court, after refusal of the ad- 
ministrator to bring suit.°® But equity will inter- 
vene to remove a cloud on the title to decedent’s 
realty, his estate having been represented insolvent, 
in favor of a creditor who has obtained a judgment 
against the administrator, and to subject the land to 
payment of his debts.+ 

[§ 91] e. Homestead Interest. An action may be 
brought by the holder of a homestead interest to 
quiet title thereto. 

[§ 92]°f. Leasehold Interest. One in possession 
of lands under a lease may maintain suit to quiet 
title against another claiming possession under an- 
other lease,? or against an adverse claim by the 
owner of the fee.* So a lessee under a lease for a 
fixed period,.-renewable forever, who has exercised 
an election to renew and offered to pay all arrears of 
rent due, may maintain an action quieting his title 
to a permanent leasehold.® 

Lessee of state lands may sue to remove a cloud 
on the title as against persons claiming an adverse 
interest.°® 

[§ 93] g. Right of Dower. An inchoate right of 
dower is such an interest in land as will enable a 
wife to bring an action to remove a cloud thereon.” 
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(il C24 = 1A 
So where, by statute, a widow’s right of dower is a 
vendable interest, she may sue to quiet title, with- 
out having elected between dower and her statutory 
rishtsa yey 

[§ 94] h. Interest as Mortgagor. In those juris- 
dictions where the legal title remains in the mortga- 
gor,® a mortgagor in possession may maintain an 
action to quiet title against the mortgagee asserting 
legal title to the land.t1° And even where a trust 
deed given as security for a debt vests in the trustee 
the legal title to the property, the grantor neverthe- 
less retains a sufficient interest to sue under a stat- 
ute providing that an action to quiet title may be 
maintained by “any person who claims an estate of 
inheritance,” etc., and who is in possession.1t Where 
title to property is held by a person named by a 
creditor holding possession under a contract to re- 
convey when reimbursed for his expenditures, an 
action to quiet the debtor’s title will lie when the 
creditor has been fully reimbursed.*? 

Mortgage barred by limitations. Where a statute 
provides that, when an action to enforce a mortgage 
is barred by the statute of limitations, the owner 
of the land may maintain an action to quiet title and 
have the cloud removed,!* the statutory rule applies 
where a deed given as security was made directly 
to the creditor by one who held the title for the debt- 
ortt 

After foreclosure. A mortgagor who has failed 
to redeem within the statutory period, and does not 
ask to redeem after the expiration of such period, nor 
allege any facts entitling him to do so, has no title 
to quiet.1> 

[§ 95] i. Interest as Mortgagee. In those juris- 
dictions where a mortgage is regarded as passing 
the whole legal title to the property,'® a mortgageet” 


95. Perham v. Haverhill Fibre Co., 
64'N. H. 2, 3 A 312; Blackstone Hall 
Co. v. Rhode Island Hospital Trust 
Bo. 39. Be 55 69.,.907% Av4s84, Byans: vy. 
Laughton, 69 Wis. 138, 33 NW 573... 

96. Cal.—Robben v. Benson, 43 Cal. 
A.) 204, 185 P 200,'205%[eit Cye]. 

Ind.—Ledyard v. Chapin, 6 Ind. 320. 

La.—Baldwin v. Cappel, 50 La. Ann. 
315, 23 S 303. 

Miss.—Vasser v. ~Henderson, 40 
Miss. 519, 90 AmD 391. 

Oh. —Myers v. Hewitt, 16 Oh. 449. 

[a] In South Dakota, under Rey. 
Code (1919) § 2846, authorizing a per- 
son claiming an estate or interest in 
or lien or encumbrance on any real 
property to bring an action to deter- 
mine adverse claims, a judgment cred- 
itor may bring an action to determine 
the equitable interest of the judg- 
ment debtor in realty,. before levying 
thereon. Fridley v. Munson, 46 S. D. 
532, 194 NW 840, 30 ALR 501 [rev 
on reh 46 S. D. 525, 191 SW 453]. 

Creditors’ suits generally see Cred- 
itors’ Suits 15 C. J. p 1376. 

97. Stenzel v. Kronick, (Cal. A.) 
283 P 93. 

[a] General lien created on realty 
of a judgment debtor by Code Civ. 
Proc. § 671, by virtue of a general 
money judgment, does not constitute 
such a “vested interest” in a partic- 
ular piece of real property as author- 
izes maintenance of a suit to quiet ti- 
tle, there being a speedy and com- 
plete remedy at law for the satisfac- 
tion of the judgment by procuring 
and levying an execution: under § 681 
and: selling any available property. 
Stenzel v. Kronick, (Cal. A.) 283 
93 


98. Le Moyne y. 70 Til. 


99. Marshall v. ease 82 Mich. 518, 
46 NW 947, 47 NW 51 


Quimby, 


1. Saltmarsh v. Smith, 32 Ala. 404. 

2. Ala—Booth y. Bates, 215 Ala. 
632, 112 S 209. 

Cal.—McKinnie v. Shaffer, 74 Cal. 
614, 16 P 509; Magneson v. Pacific 
Mir Covn2é CalikA® S25T46eR 69. 

Nebr.—Naiman v. Bohlmeyer, 97 
Nebr. 551, 150 NW 829; Best v. Grist, 
1 Nepe (Unoft.) 812, 95 NW 836. 

D.—Nelson v. Griggs County, 56 
N. ™». 729, 219 NW 22 

Ont.—Hamilton v. Shante, 35 Ont. L. 
584, 9 OntWN 439, 29 DomLR 766. 

Sask.—Hamilton v. McCraig, 4 Sask. 
L. 198, 18 WestLR 84 

[a] Children of deceased owner of 
homestead, who also left a widow, 
may maintain an action under Rev. St. 
(1913) §§ 6267, 6268, to have their title 
determined. Naiman v. Bohlmeyer, 
97 Nebr. 551, 150 NW 829. 

[b] Grantee of homestead who 
takes free from the lien of a judg- 
ment against the grantor may main- 
tain an action to quiet title against 
the judgment creditor. Nelson  v. 
anes County, 56 N. D. 729, 219 NW 


hie In Texas a suit to remove a 
cloud from the title to the homestead 
of a deceased person may be brought 
by his widow and heirs, although no 
administration has been taken out on 
the estate of deceased and the home- 
stead has never been set apart to 


them. Sossaman vy. Powell, 21 Tex. 
664. 
Injunction against unauthorized 


levy of execution on homestead or 
sale thereunder see Homesteads § 447. 

Setting aside improper sale of 
homestead see Homesteads § 448. 

8. Elk Ford Oil, ete., Co. v. Jen- 
nings,, 84 Fed. 839; Cozart v. Cren- 
shaw, (Tex. Civ. ‘A.) 299 SW 499; 
Castle Brook Carbon Black Co. v. Fer- 
rell, 76 W. Va. 300, 85 SE 544. 

) 


4 German-American Sav. Bank v. ~ 
Gollmer, 155 Cal. 683, 102 P 932, 24 
LRANS 1066. 

[a] Statute construed and applied. 
—Under Civ. Code § 761, declaring an 
estate for years to be an interest in 
real property, such estate is suffi- 
cient to sustain an action to quiet ti- 
tle against the adverse claims of the 
owner of the fee under § 738, pro- 
viding that an action may be brought 
by any person against another who 
claims an estate or interest in real 
property adverse to him to determine 
such adverse claims. German-Amer- 
ican Sav. Bank y. Gollmer, 155 Cal. 
683, 102 P 932, 24 LRANS 1066. 

5. Foster v. Ellison, 12 Oh. Cir. Ct: 
IN. *S: 3995. 31 Oh. Cir Ctie5 ies 

6. McDonald v. Early, 15 Nebr. 63, 
17 NW 257. 

7 Madigan v. Walsh, 22 Wis. 501. 

[a] Inchoate right of dower is en- 
cumbrance on land within St. (1898) 
§ 38186, authorizing the holder of an 
“encumbrance” to bring an action to 
test the validity of the claim of an- 
other to the land. Huntzicker v. 
Crocker, 135 Wis. 38, 115 NW 340. 

Protection of inchoate right of dow- 
er generally see Dower §§ 108-112. 

8. Egan v. Woelfel, (Mo.) 18 SW 
(2d) 50. 

9. See Mortgages §§ 2, 

10. Sheffield v. Day, 90 ow 545, 28 
KyL 754. 

11. Charles A. Warren Co. v. All 
Persons, etc., 158 Cal. 771; 96 P 807. 

12. Doty Vv. Shepard, 98 Kan. 309, 
LSSPee 

13. See statutory provisions. 

14. Jones v. Hammond, 118 Kan. 
479, 235 P 857. 

15. Steinour v. Oakley State Bank, 
45 Ida. 472, 262 P 1052. 

16. See Mortgages §§ 1, 

17. Love v. Bryson,~ 57 en 589, 
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or his assignee'® may maintain a suit to quiet title 
against adverse claims. But in those jurisdictions 
where a mortgage is not regarded as passing the 
legal title to the property,'® and an equitable title 
in plaintiff is not sufficient to support an action to 
quiet title,?° such an action cannot ordinarily be 
maintained by the mortgagee,?1 and the same is 
true where, under the statute, a mortgage conveys no 
title, legal or equitable, to the property described.?? 
It has also been held that the grantee in a deed, ab- 
solute in form but in fact an equitable mortgage, 
cannot maintain a bill to set aside as a cloud on 
title a subsequent deed from his grantor.23 On the 
other hand, where either a legal or equitable inter- 
est is sufficient to authorize the action,?* an action 
to quiet title against adverse claims may be brought 
by a mortgagee, although the mortgage gave him 
merely a lien on the property,?* and the same is true 
where the statute authorizes an action by the “hold- 
er of any len or incumbranee on land, although not 
having legal title or possession.”?* So it has been 
held that a trustee in a mortgage, who has not the 
legal title entitling him to possession, may sue to 
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cancel deeds of adverse claimants in possession, 
where he has no adequate remedy at law.?7 Where 
a statute declares that there shall be but one action 
for enforcement of any right secured by mortgage,”® 
a mortgagee’s remedy against the mortgagor is not 
by action to quiet title, but by suit to foreclose.*® 
After conveyance by mortgagee. A mortgagee, 
after conveying the mortgaged premises with a war- 
ranty of title, may .sue to relieve the premises from 
a cloud affecting his rights under, the mortgage, and 
thereby protect the title conveyed and warranted.®° 
. [§ 96] j. Easements.*! <A statute providing for 
an action to determine the validity of adverse claims 
by one in possession of a freehold estate does not 
include a party in the enjoyment of an easement,*? 
and the same rule applies to an action under a stat- 
ute providing that an action may be brought by one 
claiming land in fee, or for life, or for a term of 
years not less than ten.** But the holder of an 
easement may maintain the action under a statute 
giving a right of action to anyone in peaceable pos- 
session of lands, claiming to own the same.*4 


VI. POSSESSION OF PLAINTIFF®> 


[§ 97] A. In General. The right of an owner in 
possession of land to maintain a bill to quiet title 
in equity or under the statute is undoubted, since 
he cannot maintain an action at law.*° But whether 
plaintiff must be in possession,®? and, if so, whether 
his possession is of such a character as to entitle him 
to maintain the action,?® are questions which the 
courts have frequently been called upon to deter- 
mine, and which involve a consideration of various 


equitable principles and statutory provisions. 

[§ 98] B. Necessity*®—1. When Title or Interest 
Legal—a. General Rule. Unless otherwise provided 
by statute,*? and subject to certain exceptions here- 
inafter mentioned,*? it is a general rule that a hold- 
er of the legal title to lands must, in order to main- 
tain an action to quiet title or remove cloud, be in 
possession of the land when the action is instituted, *? 
since, where defendant is in possession, the remedy 


22 SW 341. 
18. Polk v. Reynolds, 31 Md. 106. 


19. See Mortgages § 3. 

20. See supra § 72. 

21. Fields v. Cobbey, 22 Utah 415,}/ 
62 P 1020. - 


Protection of mortgagee’s title gen- 
erally see Mortgages § 569. 

ge. OOoOk: Vs seontiousw Glan i223 
S 765; Peninsular Naval Stores Co. 
Wee OxX, ot elas 505,49 S 10d. 


ee Greenbank v. Ferguson, 58 Fed. 
24. See supra § 72. 
25. Newton v. McGee, 31 S. D. 216, 


140 NW 252;. Rhomberg v. Bender, 
28 S. D. 609, 134 NW 805; Battelle v. 
Wolven, 19 S. D. 87, 102 NW 297. 

[a] In Colorado either the trus- 
tee or beneficiary under deed of trust 
given to secure a debt may maintain 
action. , Munson v. Marks, 52 Colo. 
5535124 P 187. 

26. Wilson v. Hooser, 72 Wis. 420, 
39 NW 772. 

27. Continental Trust Co. v. Tal- 
lassee Falls Mfg. Co., 222 Fed. 694. 

28. See statutory provisions. 

29. Scott v. Woodworth, 34 Cal. A. 
400, 167 P 543. 


30. Indianapolis v. United Presby. 
Chureh Extension, 28 Ind. A. 319, 62 
NE 715. 

31. Subject matter of action to 
quiet title or remove cloud see supra 
S13. 

32. Minot v. Cotting, 179 Mass. 325, 
60 NE 610. 

33. Consolidated Ice Co. v. New 


Work, 166’ Ni Y. 92,/59 NE 713 Van- 
derveer Crossings v. Rapalje, 133 App. 
Div. 208, 117 NYS 485. 

34. Oates v. Headland, 154 Ala. 
503, 45 S 910 (easement in a public 
square acquired by dedication). 

35. Evidence of plaintiff’s posses- 
sion: 

Admissibility see infra § 233. 
Burden of proof see infra § 225. 


Presumptions see infra § 253. 
Weight and sufficiency see infra § 262. 

Pleading possession by plaintiff see 
infra §§ 161, 162. 

36. ‘See supra §§ 15, 17. 

Lack of legal remedy as ground of 
jurisdiction generally see supra § 4. 


37. See infra §§ 98-106. 
88. See infra §§ 107-115. 
39. Quieting title to mining claim 


see Mines and Minerals § 494, 


40. See infra §§ 103, 104. 
41. See infra §§ 99-101. 
42. U: S=—Twist wv. Prairie -Oil, 


etc., Co., 274 U. S. 684, 47 SCt 755, 71 
L. ed. 1297 [rev on other grounds 6 
F. (2d) 347]; Roberts v. Northern 
PAC. LCOS Ue oleh atom SC bmiiOG., 
39 L. ed. 873; Sharon v. Tucker, 144 
UisS Poss nel2SCer 7.2 O36 Rinsedsros 2); 
Whitehead v. Shattuck, 138 U. S. 
146, 11 SCt 276, 34 L. ed. 873; Frost 
Ve Spitley, 121 UW. Siw5b2ee SCts11295 
30 L. ed. 1010; U.S. v. Wilson, 118 U. 
S. 86, 6 SCt 991, 30 L. ed. 110; Fussell 
v. Gregg, 113 U. S. 550, 5 SCt 631, 28 
L. ed. 993; Holland y. Challen, 110 
U.S. 15, 3 SCt 495, 28 L. ed. 52; Lewis 
v. Cocks, 23 Wall. 466, 23 L. ed. 70; 
Stark v. Starr, 6 Wall. 402, 18 L. ed. 
925; Hipp v. Babin, 19 How. 271, 15 
iy ed. 633- Orton: ve Smith,’ 13 How. 
263; 15 lL. ed. 393; Self v! Prairie Oil, 
etc., Co., 19 F. (2d) 481 [rev on other 
grounds 28 F. (2d) 590 (certiorari den 
278 U. S. 659 mem, 49 SCt 250 mem, 


73 L. ed. 298 mem)]; Subirana v. 
Kramer, *174 By (2d) 25s Doak. 
Hamilton, 15 F. (2d) 774; San Juan 


Fruit Co. v. Carrillo, 7 F. (2d) 106; In- 
vestors’ Guaranty Corp. v. Luikart, 5 
F. (2d) 793; American Title, ete., Co. 
v. New York, 292 Fed. -860; Scott v. 
Morris First Nat. Bank, 285 Fed. 832; 
Fryer v. Weakley, 261 Fed. 509; Rowe 
v. Kidd, 259 Fed. 127, 170 CCA 195 [aff 
249 Fed. 882]; U.S. v. Brookshire Oil 
Co., 242 Fed. 718; Williams v. Provi- 
dent Life, etc., Co., 242 Fed. 417, 155 


CCA 193; Ohme v. Cleveland, etc., R. 
Co., 239 Fed. 808, 152 CCA 594 [cer- 
tiorari den 243 U. S. 642 mem, 37 SCt 
404 mem, 61 L. ed. 943 mem]; Ennis- 
Brown Co. v. Central Pac. R. Co., 235 
Fed. 825, 149 CCA 137 [aff 228 Fed. 
46, and certiorari den 242 U. S. 637 
mem, 37 SCt 21 mem, 63 L. ed. 388 
mem]; Childs v. Missouri, etc., R. Co., 
221 Fed. 219, 136 CCA 629; Rowe v. 
Hill, 215 Fed. 518, 1382 CCA 30; Golden 
Cycle Min. Co. v. Christmas Gold 
Min. Co., 204 Fed. 939, 123 CCA 261; 
Campbell v. Farmers’ Mfg. Co., 203 
Fed. 571; Baum v. Longwell, 200 Fed. 
450; Norton v. Whiteside, 188 Fed. 
356 [mod 205 Fed. 5, 123 CCA 313, 45 
LRANS 112 (app dism 239 U. S. 144, 
36 SCt 608, 58 L. ed. 816)]; Woods v. 
Woods, 184 Fed. 159; Poitevent, etc., 
Lumber Co. v. Honey Island Land, 
ete Coz 176 Pedkat33i 100NCC AMA T9Oe 
Buchanan Co. v. Adkins, 175 Fed. 692, 
99 CCA 246; American Assoc. v. Wil- 
liams, 166 Fed. 17, 93 CCA 1; Johns- 
ton v. Corson Gold Min. Co., 157 Fed. 
145, 84. CCA 593) 1b LRANS: 10738; 
Acord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 CCA 
625 (certiorari den 215 U. S. 607 mem, 
30 SCt 408 mem, 54 L. ed. 346 mem)]; 
Ranch v. Werley, 152 Fed. 509; Mil- 
ler v. Ahrens, 150 Fed. 644; Ashburn 
v. Graves, 149 Fed. 968, 79 CCA 478 
{rev on other grounds 215 U. S. 331, 
30. SCt, 108) 54 diaed. 217]; -Davisi-vs 
Hinckley, 141 Fed. 708; Cocke v. 
Copenhaver, 126 Fed. 145, 61 CCA 211; 
Giberson v. Cook, 124 Fed. 986; Han- 
ley v. Kansas, ete., Coal Co., 110 Fed. 
62; McGuire v. Pensacola City Co., 
105 Fed. 677, 44 CCA 670; Jackson vy. 
Simmons, 98 Fed. 768, 39 CCA 514; 
American Stave, etc., Co. v. Butler 
County, 93 Fed. 301; Taylor v. Clark, 
89 Fed. 7; Blythe v. Hinckley, 84 
Fed. 246 [app dism 173 U. S. 501, 19 
Sct 497, 43 L. ed. 783]; Morse v. 
South, 80 Fed. 206; Scott v. Little, 76 


aaa a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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Gordan v. Jackson, 72 Fed. 
60 Fed. 21, 8 


Fed. 563; 
86; Read v. Dingess, 
GCA “3893>>Southern Pac. RR. Co. v. 
Goodrich, 57 Fed. 879; Northern 
Pac. R. Co. v. Amacker, 49 Fed. 529, 
TCs i345 eNorthern! Racy wR. (Cow v. 
Cannon, 46 Fed. 224; Northern Pac. 
R. Co. v. Roberts, 42 Fed. 734 [aff 158 
UW. S81; 25 SCt 756, 29 Led. 873); Har- 
land v. Bankers, etc., Tel. Co., 33 Fed. 
199, 32 Fed. 805; Newman v. West- 
eott, 29 Fed. 49; Whitehead v. Ent- 
whistie, 27 Fed. 778; Patrick v. Isen- 
hart, 20 Fed. 339; Chamberlain v. 
Marshall, 8 Fed. 398; Shepley v. 
Rangely, 21 F. Cas. No. 12,756, 2 Ware 
246, 5 NYLegObs 5. 

Ala.—Jones v. Lacey, 125 S 635; 
Frazier v: Espalla, 218 Ala. 487, 119 S 
209; Screws v. Heard, 217 Ala. 14, 16, 
114 S-360, 361 [eit Cyc]; Hlledge’ v. 
Funke, 203 Ala. 322. 83 33; Welch 
v. Smith, 202 Ala. 402, 80 S 375; Drum 
Vv. Bryan; 193 Ala. 395,69 S' 483; 
Reynolds v. Love, 191 Ala. 218, 68 S 
27; Edmonds v. Cogsdill, 182 Ala. 309, 
62 S 691; Randolph v. Valis, 180 Ala. 
82, 60 S 159; Barry v. Stephens, 176 
Ala. 93, 57 S 467: Hardeman v. Don- 
aghey, 170 Ala. 362, 54 S$ 172; Henry 
Bank v. Elkins, 165 Ala. 628, 51 S 
821; Fies v. Rosser, 162 Ala. 504, 50S 
287, 136 AmSR 57; Johnson v. John- 
son, 147 Ala: 543,41 S$ 522; Drum ‘v. 
Bryan, 145 Ala. 686, 40 S 131; Mer- 
ritt v. Alabama Pyrites Co., 145 Ala. 
252, 40 S 1028; Lyon v. Arndt, 142 
Ala. 486, 38 S 242; Tarwater v. Go- 
ing, 140 Ala. 273, 37 S 330; Boddie v. 
Bush, 136 Ala. 560, 33 S 826; Smith 
v. Gorden, 136 Ala. 495, 34 S 838; 
Williams v. Lawrence, 123 Ala. 588, 
26 S 647; Brown v. Hunter, 121 Ala. 
210, 25 S 924; Ashurst v. McKenzie, 
92,Ala. 484, 9 S 262; Teague v. Mar- 
tin, 87 Ala. 500, 6 S 362, 13 AmSR 63; 
Campbell ‘v. Davis, 85 Ala. 56, 4 S 
140; Betts v. Nichols, 84 Ala. 278, 4S 
195; Curry v. Peebles, 83 Ala. 225, 3 
S 622; Thorington v. Montgomery, 82 
Ala ool. 2S Sis: Peeples'v. Burns, 
77 Ala. 290; Pettus v. Glover, 68 Ala. 
417; Grigg v. Swindal, 67 Ala. 187; 
Smith v. Cockrell, 66 Ala. 64; 
v. Barnes, 64 Ala. 375; Tyson v. 
Brown, 64 Ala. 244; Mitchell v. 
Spence, 62 Ala. 450; Arnett v. Bailey, 
60 Ala. 485; Jones v. De Graffenreid, 
60 Ala. 145; Plant v. Barclay, 56 Ala. 
Dole McLean v. Presley, 56 Ala. ee 
Daniel v. Stewart, 55 Ala. 278. 

Alaska.—Delaney v. Kiernan, 3 
Alaska 191; Elbing v. Hastings, 3 
Alaska 125. 

Ark.—Jackson v. Frazier, 175 Ark. 
421, 299 SW 738; Simmons v. Turner, 
171 Ark. 96, 283 SW 47; Pearman v. 
Pearman, 144 Ark. 528, 222 SW 1064; 
Rowe v. Allison, 87 Ark. 206, 112 Sw 
395; Earle Impr. Core Chatfield, 81 
Ark. 296, 99 SW 84; St. Louis Re- 
frigerator, etc., Co. v. Thornton, 74 
Ark. 383, 86 SW 852; Burke v. St. 
Louis; ete., R. Co., 50 ‘Sw 275, 51 SW 
458; Brown v. Bocquin, 57 Ark. 97, 20 
SW 813; Ashley v. Little Rock, 56 
Ark. 391, 19 SW 1058; Goodrum Vv. 
Ayers, 56 Ark. 93, 19 SW 97; Organ 
v. Memphis, etc., R. Co.5 51 Ark. 235, 
Sl SW) 2965 Barton v. Swepston, 44 
Ark. 437; Mathews v. Marks, 44 Ark. 
436; Bryan v. Winburn, 43 "Ark. 28; 
Lawrence v. Zimpleman, 37 Ark. 643; 
Magness v. Arnold, 31 Ark. 103; Crane 
v. Randolph, 30 Ark. 579; Sale v. Mc- 
Lean, 29 Ark. 612; Doswell v. Adler, 
28 Ark. 82 : Chaplin v. Holmes, 27 Ark. 
414; Miller v. Neiman, 27 Ark. 2333 
Branch v. Mitchell, 24 "Ark. 431; Ap- 
person v. Ford, 23 Ark. 746. 

Cal.—Pennie v. Hildreth, 81 Cal. 
127, 22 P 398; Coleman v. San Rafael 
Turnp. Road Co., 49 Cal. 517; Calder- 
wood v. Brooks, 45 Cal. 519; Sepul- 
veda v. Sepulveda, 39 Cal. 13; Pralus 
v. Jefferson Gold, ete., Min. Co., 34 
Cal. 558; Ferris v. Irving, 28 Cal. 645; 
Horn v. Jones, 28 Cal. 194; Lyle v. 
Rollins, 25 Cal. 437; Rico v. Spence, 
21 Cal. 504; Curtis v. Sutter, 15 Cal. 
2095 Merced Min. Co. v. Fremont, 7 
Cal, 317, 63 AmD 262; Ritchie v. Dor- 


Baines. 
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Colo. wae ths v. Lucas, 76 Colo. 94, 
230 P 789; Buckland v. Fielder, 48 
Colo. 158, 109 PP 262% Reynolds v. 
Campling, 23 Colo. 105, 46 P 639; Chil- 
cott v. Hart, 23 Colo. 40, 45 P 391, 35 
LRA 41; Merchants’ State Bank v. 
Porter, 20 Colo. 216, 37 P 960; Phillipi 
v. Leet, 19 Colo. 246, 35 P 540; Stock- 
Growers’ Bank v. Newton, 13 Colo. 
245, 22 P 444; Denny v. Ashley, 12 
Colo 165, 20° P3313" Hagan vw.) Ma- 
honey, (A.) 174 P 1119 [superseding 
op 24 Colo. A. 285, 1384 P 156]; Walker 
v. Pogue, 2 Colo. A. 149, 29 P 1017. 

Conn.—Cahill v. Cahill, 76 Conn. 
542, 57 A 284; Munson v. Munson, 28 
Conn. 582, 73 AmD 693. 
Vhere —Séarlett v. Cleaver, (Ch.) 145 

D. C.—Williams v. Paine, 7 App. 116 
fativl69 US. 55, 18 SCE 279142 tin ed: 
ae (dictum); Marks vy. Main, 15 D. C. 


Dunlap y. Kelsey, 5 


Fla.—Ropes v. Jenerson, 45 Fla. 556, 
384 S$ 955, 110 AmSR 79; Hughes v. 
Hannah, 39 Fla. 365, 22 S 613; Rich- 
ards v. "Morfris, 39 Fla. 205, 22S. 6605 
Watson v. Holliday, 37 Fla. 48, 19 S 
640; Levy vy. Ladd, 35 Fla. 391,17 S 
635; Woodford v. Alexander, 35 Fla. 
333, 17 S 658; Winn v. Strickland, 34 
Fla. 610, 16 S 606; Graham v. Florida 
and;: etc., Co.; 33 Ela. 356) 1747S *796; 
Gamble v. Hamilton, 31 Fla. 401, 12 S 
229; Patton v. Crumpler, 29 Fla. 573, 
11 S 225; Sloan v. Sloan, 25 Fla. 53, 
5 S 603; Conant v. Buesing, 23 Fla. 
559, 2 S 882. 

Ga.—Miller v. Jennings, 168 Ga. 101, 
147 SE 32; Mentone Hotel, etc., Co. v. 
Taylor, 161 Ga. 237, 130 SE 527. U 

Ida.—Branca v. Ferrin, 10 Ida. 239, 
[7 P 636. 

Ill.—Hooper v. Traver, 336 Ill. 275, 
168° NE) 326; -.Conrad vv. Barto,..27%2 
Di 1394. Ie NE 7335 Stephens vy. 
Johnson, 255 Ill. 610, 99 NE 642; 
Bieber v. Porter, 242 Ill. 616, 90 NE 
183; Lister v. Glos, 236 Ill. 95, 86 NE 
180; Glos v. Kenealy, 220 Ill. 540, 77 
NE 146; McConnell v. Pierce, 210 Ill. 
627, 71 NE 622; Glos v. Kemp, 192 Ill, 
72, 61 NE 473; Adams v. Black, 183 
Ill. 377, 55 NE 887; Glos v. Huey, 181 
Ill. 149, 54 NE 905; Glos v. Goodrich, 
175 Ill. 20, 51 NE 643; Robertson v. 


Wheeler, 162 Ill. 566, 44 NE 870; 
Walker v. Converse, 148 Ill. 622, 36 
NE 202; Monson y. Jacques, 144 Ill. 


651, 383 NE 757; Monson vy. Kill, 144 
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Colo.—Stock-Growers’ Bank v. New- 
ton, 13 Colo. 245, 22 P 444. 

Conn.—Munson v. Munson, 28 Conn, 
582, 73 AmD 693. See also Cahill v. 
Cahill, 76 Conn. 542, 57 A 284 (dic- 
tum). 

Fla.—Haworth v. Norris, 28 Fla. 
763; 10 S.18; Sloan v. Sloan, 25 Fla. 
53, 5S 603. 

‘Ga.—Mentone Hotel, etc., 
Taylor, 161 Ga. 237, 130 SE 527. 

Ill.—Delaney v. ‘O'Donnell, 234 Til. 
109, 84 NE 668; Lundy v. Lundy, 131 
Tll. 188, 23 NE 337; Gould v. Stern- 
burg, 105 Til. 488; Gage v. Abbott, 99 
Ill. 866; Redmond y. Packenham, 66 
Tll. 437; Comstock v. Henneberry, 66 
Tll. 212; Burton v. Gleason, 56 Ill. 
25; Smith v. McConnell, 17 Ill. 135, 
63 AmD 340; Alton M. & F. Ins. Co. 
v. Buckmaster, 13 Ill. 201. 

Kan.—Foresman vy. Foresman, 103 
Kam. 698,175, P9385, 176 P 147. 

Ky.—Childers v. York, 187 Ky. 332, 
218 SW 1027; Newsome v. Hamilton, 
142 Ky. 5, 133 SW 952; Moses v. Gat- 
Jiffy l 2S W239, 11 Boe 356; Miller v. 
Gaither, 8 Ky. Op 

Me.—Clark vy. Biaric, ‘107 Me. 505, 78 
A 977. 

Md.—Rosenthal v. Donnelly, 126 
Md. 147, 94 A 1030; Textor v. Shipley, 
77 Md. 4738, 26 A 1019, 28 A 1060; Polk 
v. Pendleton, 31 Mad. 118. 


COs We 


Mass.—Sullivan vy. Finnegan, 101 
Mass. 447; Clouston v. Shearer, 99 
Mass. 209. 

Mich.—Fleming v. Conklin, 237 


Mich. 248, 211 NW 638; Cummings v. 
Schreur, 236 Mich. 628, 211 NW 25; 
Longeor v. Turner, 191 ‘Mich. 240, 157 
NW 564; Weissert v. Fuller, 188 Mich. 
327, 154° NW 104; Lacheit v. McIner- 
ney, 185 Mich. 413, 152 NW 86; Mis- 
cotten v. Hellenthal, 162 Mich. 402, 
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ejectment.** 


The bringing 


127 NW 3824; Dolph v. Norton, 158 
Mich. 417, 128 NW 13; Moody v. Ma- 
comber, 158 Mich. 209, 122 NW 517; 


Deer Lake Co. v. Michigan Land, ete., 


Co., 88 Mich. 11, 46 NW 1024; Bar- 
ron v. Robbins, 22 Mich. 35. 
Minn.—Byrne v. Hinds, 16 Minn. 


521. But see Dahl v. Pross, 6 Minn. 
89 (holding that, if the obligee un- 
der a bond for a deed be in possession, 
the obligor is not confined to his ac- 
tion of ejectment, even if this would 
afford a full and complete remedy, but 
may sue to have the cloud removed). 
Oe Ca ii ea v. Bailey, 57 Miss. 
Mo.—Graves v. Ewart, 99 Mo. 13, 11 
SW 971. 
Mont.—-O’Hanlon v. Ruby Gulch 
Min. Co., 48 Mont. 65, 135 P 913; Wol- 
verton v. Nichols, 5 Mont. 89, 2 P 308 
{rev on other grounds 119 U. S. 485, 
7 SCt 289, 30 L. ed. 474]. 
Nebr.—Snowden v. Toyler, 21 Nebr. 
199, 31 NW 661; Gregory v. Lancaster 
County Bank, 16 Nebr. 411, 20 NW 
286; McDonald v. Marly, 15 "Nebr. 63, 
17 NW 257. 
N, J.—Albro v. Day, 50 N. J. Eq. 574, 
25 A ee 
N. M.—Pankey v. Ortiz, 26 N. M. 
575, 195 P 906, 908, 30 LRA 92 [quot 


Cyc]. 

Or.—Chord v. Huber, 76 Or. 306, 148 
P 1128; Kingsley v. Kressly, 60 Or. 
167, 211 385; 1128. Py 673) AnnCas 
1913E 746; State v. Warner Valley 
Stock Co., 56 Or. 283, 106 P 780, 108 
P 861; O’Hara v.. Parker, 27 Or. 156, 
39 P 1004. 

Pa.—Goss v. Spencer, 245 Pa. 12) 01 
AVBI5: Dulls App.; 123" Pas! 510, 6A 
540; Hilborn v. Wilson, 17 Pa. Co. 
346; Slegel v. Herbine, 10 Pa. Co. 347. 

R. I.—Lawton v. Lawton, 48 R. I. 
134, 136 A 241. 

S. C—Earle v. Maxwell, 86 S.-C. 1, 
67 SE 962, 138 AmSR 1012. 

Tenn.—Jones v. Snapp, 1 Tenn. Cas. 
56. 

Va.—Buchanan Co. v. Smith, 115 
Va. 704, 80 SE 794; Austin v. Minor, 
107 Va. 101, 57 SE 609; Glenn v. West, 
TOS UVa. bo 21049 SHY 674i) Laneer yy. 
Jones, 5 Leigh (32 Va.) 192. 

W. Va.—Payne v. Fitzwater, 103 W. 
Va. 12, 186 SE 509; Harman v. Lam- 
bert, 76 W. Va. 370, 85 SE 660; Clay- 
ton vy. Barr, 34 W. Va. 290, 12 SE 
704. 

Wis.—Gray v. Tyler, 40 Wis. 579; 
Lee v. Simpson, 29 Wis. 333; Jones 
vy. Collins, 16 Wis. 594. 

[a] Where bill shows that parties 
claim title from different sources and 
through different chains of convey- 
ances, defendant being in possession, 
there is a plain and speedy mode of 
settling the question of title by an 
action at law in the nature of eject- 
ment, and that fact is fatal to the 
jurisdiction of equity. Whitehead y. 
Entwhistle, 27 Fed. 778. 

[b] Adverse party has constitu- 
tional right to trial by jury.—Where 
the title is purely a legal one and 
defendant is in possession, the remedy 
at law is plain, adequate, and com- 
plete, and an action of ejectment can- 
not be maintained under a guise of 
a bill in equity to quiet title or re- 
move a cloud. In such case the ad- 
verse party has a constitutional right 
to trial by jury. McGuire v. Pensa- 


[51.C. 3:], 188%, 


so as to preclude him from maintaining a suit to 
remove a cloud on title, where the law of the state 
in which the federal court is located does not require 
a person to be out of possession in order to maintain 


[§ 99] b. Exceptions**—(1) Lack of Adequate 
Remedy at Law in General. 
a bill to quiet title or remove cloud ean only be main- 
tained when plaintiff is in possession*® is subject to 
the exception’ that, when plaintiff holds the legal 
title under such circumstances that there is no ade- 
quate remedy at law available, equity gives relief.°° 


The general rule that 
cola City Co., 105 Fed. 677, 44 CCA 
670; Mathews v. Marks, 44 "Ark. 436. 

[e] Right to reéntry on condition 
broken.—A grantor, executing a con- 
veyance on condition that the grantee 
therein shall take care of the grantor 
for life, is, on a breach of the con- 
dition, entitled to reénter for con- 
dition broken, and may enforce his 
right in ejectment without resorting 
to equity. Mash v. Bloom, 130 Wis. 
366, 110 NW 203, 118 AmSR 1028. 

Adequacy of remedy by ejectment 
generally see supra § 17. 

44. Bearden v. Benner, 120 Fed. 
690; Hanley v. Kansas, etc., Coal Co., 
110 Fed. 62. 

45. Nugent v. Lindsley, 92 N. J. 
Eq. 128, 111 A 324. 

Inadequacy of legal remedy see in- 
fra § 99. ; 

Vacant or unoccupied land see infra 
§§ 104, 107. 

46. Northern Pac. R. Co. v. Amack- 
er, 49 Wed. 529, 1 CCA 345. 

[a] Mlustration.—A bill which is 
defective as one to quiet title because 
complainant is not in possession will 
not be sustained on the ground of the 
extensive land possessions of com- 
plainant under a land grant, and the 
hardship of taking possession of all 
such land before bringing § suit. 
Northern Pac. R: Co. v. Amacker, 49 
Fed. 529, 1 CCA 345. 

47. Acord v. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 Fed. 1019, 
98 CCA 625 :¢certiorari den 215 U.S. 
607, 30 SGt 408, 54 L. ed. 346)]. 

48. Adequacy of legal remedies see 
supra §§ 15-20. 

Lack of adequate legal remedy as 
papier jurisdiction generally see 
supra § 4 

49. See supra § 98. 

U. S.—Lancaster v. Kathleen 
Oil Co., 241 U. Si 551, 36 SCt 711, 60 
L. ed. 1161; Jefferson v. Gypsy Oil 
Co., 27 F.. (2d) 304;. Roubedeaux v. 
Quaker Oil, ete., Co., 23°F. (2d) 277 
[certiorari ‘den 276: U.- Sv 6365) 489 SCt 
421, 72 L. ed. 744]; Continental Trust 
Co. v. Tallassee Mfg. Co.,; 222 Fed. 
694; Sayers v. Burkhardt, 85 Fed. 
246, 29 CCA 1387 [certiorari den 172 
U. S. 649 mem, 19 SCt 886 mem, 43 L. 
ed. 1188 mem]. See Gregory v. Keen- 
an, 256 Fed. 949 (holding that a ven- 
dor of land, under a contract to con- 
vey on full payment of the price, may 
bring suit to quiet title in Oregon 
while the purchaser is in possession). 

Ark.—Sale v. McLean, 29 Ark. 612; 
Branch v.. Mitchell, 24 Ark. 431; 
Shell v. Martin, 19 Ark. 139. 

Del.—Scarlett v. Cleaver, (Ch.) 145 
A 121. 

Ill—Johnson v. McChesney, 33 Ill. 
Ae Holden v. Holden, 24 Ill. A. 
1 

Kan.—Grove v. Jennings, 46 Kan. 
366, 26 P 738. 

Md.—Robinson v. Marino, 145 Md. 
301,125 A 701, 36 ALR 692: 

Mich.—La Coss v. Wadsworth, 56 
Mich. 421, 23 NW 75; Newark M. E. 
Cane ch v. Clark, 41 Mich. 730, 3 NW 
07 

Minn.—Hamilton v. Batlin, 8 Minn. 
403, 883 AmD 787; Donnelly v. Simon- 
ton, 7 Minn. 167. 

Mo.—Sneathen v. Sneathen, 104 Mo. 
201, 16 SW 497, 24 AmSR 326; Beedle 
y. Mead, 81 Mo. 297, 


184 [51 C.J.) 


A mortgagee not in possession and having merely 
a lien may maintain an action to remove a cloud 
even though the statute authorizes 
an action to quiet title or remove .a cloud to be 
brought only by one in’ possession, there being no 
the same reason, where a 
vendee is in possession of the land under a contract 
but refuses to accept title because of an 
adverse claim by defendant, the vendor may main- 
Where neither party has 


from such lien, 


remedy at law.°! For 
of sale, 


tain a bill to quiet title.*? 


Nev.—Low v. Staples, 2 Nev. 209. 
N. J.—Essex County Nat. Bank v. 
Harrison, 57 N. J. Eq. 91, 40 A 209. 


N. Y.—Lattin v. McCarty, 41 N. Y. 
107 [rev 8 AbbPr 225, 17 HowPr 239]; 
Letson v. Letson, 81 App. Div. 556, 80 
NYS 1032; De Bussierre v. Holladay, 
4 AbbNCas 111, 55 HowPr 210. 

Okl.—Pine v. Webster, 118 Okl. 12, 
246 P 429; Lair v. Myers, 71 Ok]. 175, 
16. P 226. 

Or.—Kingsley v. Kressly, 60 Or. 
167, 111 P 385, 118 P 678, AnnCas1913E 
746; State v. Warner Valley Stock 
Co., 56: Or: 283, 106 P 780, 108 P 861- 

Porto Rico.—Mercelis v. Grahame, 
5 Porto Rico Fed. 492. 

Tenn.—Stearns Coal, ete., Co. v. 
Patton, 134 Tenn. 556, 184 SW 855; 
Almony v. Hicks, 3 Head 39. 

Va.—-Payne v. Buena Vista Extract 
Co., 124 Va. 296, 98 SE 34. 

Wash.—Dolan vy. Jones, 37 Wash. 
Ono iy 640s 

W. Va.—Swick v. Rease, 62 W. Va. 
557, 59 SE 510; De Camp v. Carnahan, 
26 Wa. Va. 839. 

Wis.—Kimball v. Baker Land, etc., 
Co., 152 Wis. 441, 140 NW 47; Mash 
v. Bloom, 130 Wis. 366, 110 NW 203, 
268, 118 AmSR 1028; Kruczinski v. 
Neuendorf, 99 Wis. 264, 74 NW 974; 
Smith v. Zimmerman, 85 Wis. 542, 55 
NW 956; Smith v. Sherry, 54 Wis. 
114, 11 NW 465. 

[a] Rule applied.—(1) Where a 
landowner without objection permits 
a railroad having the power of emi- 
nent domain to construct its road 
over his land without first making 
compensation, he is precluded from 
ousting the railroad, and where the 
extent of the railroad company’s oc- 
cupancy and use of the land is in dis- 
pute, so that the landowner cannot 
maintain an action to recover com- 
pensation, he is without an adequate 
remedy save by a suit in equity to 
quiet title, although he is not in pos- 
session of any part of the land. Stu- 


art v. Union Pac. R. Co., 178 Fed.. 753,° 


103 CCA 89 [aff 227 U. S.1342, 33 SCt 
338, 57 L. ed: 535]. (2) Where fraud 
in securing a tax title is the founda- 
tion of an action, and the principal 
relief sought is the setting aside of 
the results of the fraud and the re- 
moval of defendants’ claim of record 
against plaintiffs’ title, plaintiffs’ 
remedy by ejectment is inadequate, 
and a suit may be maintained in equi- 
ty to remove the cloud created by the 
fraudulent titles, and in such suit the 
court may decree the cancellation of 
such instruments and records as may 
be necessary to protect. plaintiffs’ 


rights. Boon v. Root, 137 Wis. 451, 
119 NW 121. 
{b] Where evidence aliunde is re- 


quired to establish the invalidity of an 
instrument or claim apparently valid 
and constituting a cloud on title, an 
action to remove the cloud will lie at 
the instance of one holding the legal 
title, whether in possession or not. 
Bunce v. Gallagher, 4 F. Cas. No. 2,- 
133, 5 Blatchf. 481; Davenport v. Ste- 
phens, 95 Wis. 456, 70 NW 661; Pier 
vy. Fond du Lac, 38 Wis. 470. 

[c] Action to cancel forged deed 
as cloud is maintainable by one out 
of possession against one in posses- 
sion, since the only remedy available 
to him at law would be an action in 
the nature of ejectment to recover 
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possession of the land, in which the 
court could not decree a delivery of 
the deed, nor cancel the record of it. 
Hamilton v. Batlin, 8 Minn. 403, 83 
AmD 787. 

[d] Where possession is not held 
adversely, there is no necessity for 
an action at law, and a bill to quiet 
title may be maintained by one not 
in possession. Low vy. Staples, 2 Nev. 
209. 

[e] Defendant’s possession subor- 
dinate to plaintiff’s legal title.—W here 
the facts stated in a bill show that 
the legal title claimed by plaintiff 
is not disputed by claimant in posses- 
sion, but that such defendant sets up 
some equity not affecting the legal 
right of possession, but which op- 
erates as a cloud on the legal title, 
then equity has jurisdiction, because 
an action at law would not afford an 
adequate remedy, and in ‘such case 
the possession by defendant, in subor- 
dination to plaintiff’s legal title, will 
not defeat the jurisdiction. Holden vy. 
Holden, 24 Ill. A. 106. 

51. Chesney v. Valley Live Stock 
ee Wyo. 378, 244 P 216, 44 ALR 

52. Heppenstall v. Leng, 217 Pa. 
491, 66 A 991, 12 LRANS 652. 

53. Higgins Oil, ete., Co. y. De- 
laney, 263 Fed. 931 {aft 271 Fed. 1021]. 

54. See supra § 98. 

55. U. S.—F. Burkart Mfg. Co. v. 
Case, 39 F. (2d) 5; Kellogg v. Schau- 
eble, 273 Fed. 1012; Higgins Oil, etce., 
Co. v. Delaney, 263 Fed. 931 [aft 271 
Fed. 1021]; General Inv. Co. v. Lake 
Shore, etc., R. Co., 250 Fed. 160, 162 
CCA 296 [aff 226 Fed. 976]; Butter- 
field v. Miller, 195 Fed. 200, 115 CCA 
152; Woods v. Woods, 184 Fed. 159; 
Big Six Dev. Co. v. Mitchell, 138 Fed. 


279, 70 CCA 569, 1 LRANS 332 [cer- 


tiorari den 199 U. S. 606, 26 SCt 746, 
50 L. ed. 330]. 

Ala.—Fies v. Rosser, 162 Ala. 504, 
50 S 287, 136 AmSR 57; Gore v. Dick- 
inson, 98 Ala. 363, 11 S 743, 39 AmSR 
67; Peeples v.-Burns, 77 Ala. 290; 
Shipman y. Furniss, 69 Ala. 555, 44 
AmR 528; Baines v. Barnes, 64 Ala. 
875; Tyson v. Brown, 64 Ala, 244; Ar- 
nett v. Bailey, 60 Ala. 435; Plant v. 
Barclay, 56 Ala. 561; Mclean v. Pres- 
ley, 56 Ala. 211; Daniel v. Stewart, 55 
Ala. 278. 

Ark.—Sale v. McLean, 29 Ark. 612; 
Chaplin. v. Holmes, 27 Ark. 414. 

Ga.—Mentone Hotel, etc., Co. v. 
Taylor, 161 Ga. 237, 130 SE 527. 

ll. é i 245 Ill. 
206, 91 NE 1028; Toledo, etc., R. Co. v. 
St. Louis, ete., R. Co., 208 Ill. 623, 70 
NE 715; Glos v. Randolph, 123 Il. 197, 
24 NE 426; Lundy v. Lundy, 131 Il. 
138, 23 NE 337; Haworth v. Taylor, 
108 Ill. 275; Booth v. Wiley, 102 I11. 
84; Redmond y. Packenham, 66 Ill. 
434. 

Kan.—Westbrook v. 61 
Kan. 558, 33 P 306. 

Ky.—Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189 SW 1146; Cum- 
berland Co. v. Kelly, 156 Ky. 397, 160 
SW 1077; Tucker v. Witherbee, 130 
Ky. 269, 113 SW 123; Kant v. Hall, 23 
SW 954, 15 KyL 511; National Bank 
of Commerce v. Licking Valley Land, 
etc., Co., 22 SW 881, 15 KyL 211; Herr 
v. Martin, 90 Ky. 377, 14 SW 356, 12 
KyL 359. 

Md.—Oppenheimer v. Levi, 96 Md. 
296, 54 A 74, 60 LRA 729. 


Schmaus, 
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possession, there is no adequate remedy at law, and: 
hence equity has jurisdiction.°* 

[§ 100] (2) Existence ~ 
Grounds for Relief. 
be in possession’? does not apply where some other 
special ground for equitable jurisdiction is shown, 
or the primary relief sought is based on some dis- 
tinet head of equity jurisdiction and the removal of 
a cloud and the quieting of title is sought only as 
an incident to that relief.*® 


of Other Equitable 
The rule requiring plaintiff to 


Hence equity will en- 


Mich.—Fleming  v. Conklin, 
Mich. 243, 211 NW _ 688; 
Milner, 159 Mich. 337, 124 NW 22; 
Waterman v. Seeley, 28 Mich. 177; 
Jones v. Smith, 22 Mich. 360. 

N. J.—Hssex County Nat. Bank v. 
Harrison, STUN. dS. Haq. 91; 40 AS 209% 
Sheppard v. Nixon, 43 N. J. Eq. 627, 
PS PAN GL 7 

N. ¥.—Reich v. Cochran, 213 N. Y. 
416, 107 NE 1029 [rev 162 App. Div. 
619, 147 NYS 1090]; Moores v. Towns- 
hend, 102 N. Y. 387, 7 NE 401; Rem- 
ington Paper Co. v. O’Dougherty, 81 
N. Y. 474; Lattin v. McCarty, 41 N. Y. 
107; Letson v. Letson, 81 App. Div. 
556, 80 NYS 1032. 

Oh.—Pattison v. Jordan, 3 Oh. Cir. 
Ct. 233, 2 Oh. Cir. Dec.. 132. 

Okl.—Randolph v. Mullen, 73 Okl. 
199, 175 P 512, 513 [quot Cye]; Burck- 
halter v. Vann, 59 Okl. 114, 116, 157 P 
1148 [eit Cyc]. 

Or.—State v. Warner Valley Stock 
Co., 56 Or. 283, 106 P 780, 108 P 861; 
Security Sav., ete., Co. v. Mackenzie, 
33 Or. 209, 52 P 1046. 

Ss. C.—Du Bose v. Kell, 76 8. C. 313, 
56 SE 968. 

Tenn.—Johnson vy. Cooper, 2 Yerg. 
524, 24 AmD 502. 

Va.—Jefferson v. Gregory, 113. Va. 
61, 73 SE 452; Swick v. Rease, 62 W. 
Va. 557, 59 SE 510. 

“Where there is any other distinct 
head of equity jurisdiction sufficient 
to support the action, possession b, 
plaintiff is not required, but equity 
will retain the cause and grant relief 
by quieting the title or removing 
clouds.” Mentone Hotel, ete., Co. v. 
Taylor, 161 Ga. 237, 242, 130 SE 527. 

[a] Even where statute expressly 
requires possession by plaintiff, if the 
case presents some special ground for 
equitable jurisdiction, such as fraud, 
accident, or mistake, requiring the 
setting aside or reformation of deeds 
or other instruments, or generally 
where the relief sought is such that 
the equity court has jurisdiction in-. 
dependently of the statute, possession 
on the part of plaintiff is not required. 
Sheppard v. Nixon, 43 N. J. Eq. 627, 
13 AY 617 2</Security Wav, ete; Conv. 
Mackenzie, 33 Or. 209, 52 P1046. 

[b] Of what special equity must 
consist.—Such special equity, to be 
available, must consist of some ob- 
stacle or impediment which would 
prevent or embarrass complete re-- 
dress in a court of law. Plant v. Bar- 
clay, 56 Ala. 561. 

[ce] Independent grounds of equity 
jurisdiction.—(1) Where defendant is 
wrongfully and fraudulently seizing 
plaintiff's title and converting the 
property to his own use, possession is 
not necessary. Fox v. Cornett, 92 SW 
959, 29 KyL 246; Eversole v. Virginia 
Iron, etc; Co. 132 Ky. 649, 92 SW 593, 
29 Kyl 151, (2) Where the action is 
not to quiet title, but rather to obtain 
the title admitted to be in defendant, 
the objection that plaintiff does not 
allege that he is in possession is not 
available. Rousseau v. Lambert, 7 
SW 923, 10 KyL 23. (3) Where com- 
plainants had an equitable cause of 
action for redemption of certain land, 
they were entitled to enforce the same 
in equity, including the removal of a 
cloud on their title, whether they were 
in or out of possession. Nisbett v. 
Milner, 159 Mich. 337, 124 NW 22. (4) 
Where the court has jurisdiction of 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 100-102] 


tertain a bill to have canceled as a cloud on title an 
instrument, the execution of which is shown by 
proper averments to have been procured by fraud, 
notwithstanding plaintiff is out of possession.®® 
eancellation of the instrument under which defend- 
ant claims must be the main relief sought, and must 
be based on an equitable. ground other than the fact 
that it covers the land in controversy.®? 

[§. 101] (3) In Favor of Holder of Future Estate. 
The general rule requiring plaintiff to be in posses- 
sion at the time the action is commenced?® is subject 


to a further exception in favor of 


the parties for the purpose of a parti- 
tion suit, it may quiet the title or re- 
move a cloud irrespective of plaintiff’s 
possession. Gore vy. Dickinson, 98 
Ala. 363, 11'S 743,39 AmSR 67; Train- 
or v. Greenough, 145 Ill. 543, 32 NE 
545; Mott v. Danville Seminary, 129 
Ill. 4038, 21 NE 927; Gage v. Bissell, 
119 T1ts 298, 10 NE 238; 
[ad] Reformation of deed.—(1) 
Equity has jurisdiction of a suit to 
quiet title to land of which neither 
party is in possession, where the pri- 
mary purpose is to correct a deed. 
Higgins Oil, ete., Co. v. Delaney, 263 
Hedy 931° fafi271) Hed] 1021]. (2) 
Where an owner of land out of posses- 
sion files a bill to reform and correct 
deeds in his chain of title, he may al- 
so, in the same suit, have an invalid 
tax ‘deed removed as a cloud on his 
title. Gilbreath v. Dilday, 152 Ill. 
207, 38 NE 572. 
[Le] Special equity held not shown. 
Sve v. Espalla, 218 Ala. 487, 119 
[f] Suit held not one to quiet title 
within the rule stated in the text. 
Bowman v. Waugh, 223 Ill. A. 563. 
56. U. S.—U.S. v. Minor, 114 U. S. 
233, 5 SCt 836, 29 L. ed. 110; General 
Inv. Co. v. Lake Shore, etc., R. Co., 250 
Fed. 160, 162 CCA 296 [aff 226 Fed. 
976]; Sayers v. Burkhardt, 85 Fed. 246, 
29 CCA 137 [certiorari den i744) BE AISE 
649 mem, 19 SCt 886 mem, 43 L. ed. 
1183 mem]; Bunce v. Gallagher, 4 Ff. 
Cas. No. 21338, 5 Blatchf. 481. 
Ala.—Shipman v. Furniss, 69 Ala. 
555, 44 AmR 528. 
Cal. —Thompson v. Lynch, 29 Cal. 
189; Hager v. Shindler, 29 Cal. 47: 
Ga.—Mentone Hotel, GUOH ROOK 37 
Taylor, 161 Ga. 237, 130 SE 527. 
J1il.—Penkala v. Tomeyzk, 317 Ill. 
356, 148 NE 64; Booth v. Wiley, 102 


Tll. 84; Redmond v. Packenham, 66 
148, 434; Kennedy v. Northup, 15 Ill. 


y.—Cumberland Co. v. Kelly, 156 
Ky 397, 160 SW 1077; Com. v. Clark 
83 SW 100, 26 KyL 993: Packard v. 
Beaver Valley Land, etc., Co., 96 Ky. 
249, 28 SW 779, 16 KyL 451. 

Md.—Robinson v. Marino, 145 Md. 
301, 125 A 701, 36 ALR 692; Oppen- 
heimer v. Levi, 96 Md. 296. 54 A 74, 
60 LRA 729. 

N. Y.—Easthampton v. Bowman, 
PSOmING Yo aks toot IN oS (ae weevotin. av. 
McCarty, 41 N. Y. 107 [rev 8 AbbPr 
225, 17 HowPr 239]; Center v. Weed, 
63 Hun 560, 18 NYS 554 [aff 138 N. Y. 
532, 34 NE 294, and quot Meyer v. 
WATCOxs oo INOS cole OOS ts 

Okl.—Randolph v. Mullen, 73 OkI. 
19 Th pb Reo, ole fquot Cyc]: 

S. C._—Du Bose v. Kell, 76 S. C. 318, 
56 SE 968. 

Wash.—Jackson v. Tatebo, 3 Wash. 
456, 28 P 916. 

Wis.—Boon v. Root, 1387 Wis. 451, 
119 NW 121. 

[a] Where party has purchased 
realty at sheriff’s sale and obtained 
sheriff’s deed therefor, and the judg- 
ment debtor has sold the same to a 
third party, with a view of defrauding 

- his creditors, a bill to quiet title is 
entertained on the ground that it par- 
takes of the nature of a creditor’s bill. 
Lick v. Ray, 43 Cal. 83; Hager v. 
Shinder, 29 Cal. 47; we” v. Hildreth, 
14 Johns. (N. Y.) 49 

57. Cumberland Co. v. Kelly, 156 


\ 


QUIETING TITLE 


The 


risdiction.® 
the holder of a 


Ky. 397, 160 SW 1077. 

58. See supra § 98. 

59. Ala.—Miller v. Thompson, 205 
Ala. 671, 89 S 51; Lewis v. Alston, 184 
Ala. 339, 63 S 1008; Fies v. Rosser, 162 
Ala,504, 50, S) 287, 186 AmSR 157; 
Worthingham vy. Miller, 134 Ala. 420, 
382 S 748; Lansden vy. Bone, 90 Ala. 446, 
8 S 65; Woodstock Iron Co. v. Fullen- 
mer 87 Ala. 584, 6 S197, 13 AmSR 


Iowa.—Ward v. Meredith, 186 Iowa 
1108, 173 NW 246. 

Ky.—Shutt v. Shutt, 192 Ky. 98, 232 
SW 405; Dunean v. King, 163 Ky. 57%, 
174 SW 34; Alley v. Alley, 91 Sw 291, 
28 KyL 10738; Kellar v. Stanley, 86 
Kye 240, 5. SW 477, 9 Kyi 388; 
mons v. McKay, 5 Bush 25; Adkins v. 
Adkins, 7 KyL 686. 

Mo.—Audsley v. Hale, 303 Mo. 451, 
261 SW 117; Garrison v. Frazier, 165 
Mo. 40, 65 SW 229. 

Nebr.—Perry First Nat. Bank v. 
Pilger, 78 Nebr. 168, 110 NW 704, 78 
Nebr. 172, 111 NW 361. 

N. Y.—O’Donohue v. Smith, 130 App. 
Diy, 214, 114°NYS 536 [laff 57 Mise 
Bae 109 NYS 92/97. 

C.—Loven vy. Roper, 178 N. C. 
A. 45; 


581. ‘101 SE 263. 

Oh.—Harlan v. Veidt, 6 Oh. 

Ling, Vv. Strome; 12°Oh.* Cir. ‘Ct. N:-S. 
LOE Ohs Cire CEyv5o9: 

R. I.—Keyes v. Ketrick, 25 R. I. 
468, 56 A 770. 

[a] “The reasoning underlying the 
practice thus permitted is that the 
remainderman may be placed in condi- 
tion to make the estate available to 
him when the time arrives that he 
may enjoy the use and possession 
thereof. It is allowed as a matter of 
right and justice, in order that ad- 
verse contentions may be concluded 
before the ravages of time have ef- 
faced the evidence, or placed a party 
at a disadvantage in proving his ti- 
tle.” Boggess v. Crail, 224 Ky. 97, 104, 
5 SW (2d) 906. 

[b] Rule applied.—(1) Grantees of 
an estate in remainder may sue to 
cancel prior conveyances for fraud 
and undue influence and to have the 
property sold for division, although 
they are not in actual possession. 
Powe v. Payne, 208 Ala. 527, 94 S 587. 
(2) Heirs of a surviving wife, having 
a reversionary interest in the wife’s 
real estate subject to the surviving 
husband’s life estate, may file a bill 
to remove aicloud from their title in 
reversion, although not in possession 
of the land, since the husband’s life 


estate precludes their possession. 
pone We Ve. Wall, 203 Ala. 178," 82. S 


Remedies of remaindermen and re- 
versioners generally see Hstates §§ 
162-172, 186-189. : 

60. Williams v. Provident Life, 
ete., Co., 242 Fed. 417, 155 CCA 193. 

61. Loi, S.—-Stellwagen v. Tucker, 
144 U. S. 548, 12 SCt 724, 36 L. ed. 537; 
Sharon v. Tucker, 144 U. S. 533, 12 
SCt 720, 36 L. ed. 532; Smith v. Orton, 


Oi iowsalale Lois ede el 04s Tami bey. 
Farrell, 21 Fed. 5. 
Ala.—Shannon vy. Long, 180 Ala. 


128, 60 S 278; Randolph v. Vails, 180 
Ala. 82, 60 S 159; Barry v. Stephens, 
176 Ala. 93, 57 S 467; Freeman v. 
Brown, 96 Ala. 301, 11 S 249; Echols 
Veneubbard, 90" Ala. "309,87 “S817; 
Tyler v. Jewett, 82 Ala. 93, 2 S 905. 


future estate, such as a remainderman or reversior 
er, who, pending the possession of the life tenant, 
can maintain an action to quiet his title.°® 
other hand it has been held that remaindermen out 
of possession cannot maintain such an action unless 
they show some special or exceptional occasion for 
invoking the aid of equity.®° 

[§ 102] 2. When Title or Interest Equitable. 
Where plaintiff’s title or interest 1s an equitable one, 
possession by him is not necessary to equitable ju- 
But this rule does not apply, of course, 
where an equitable title is not sufficient to support 


Sim- 


[51 C.J.] 185 


On the 


Ark.—Pearman vy. Pearman, 144 
Ark. 528, 222 SW 1064; Rowe v. Alli- 
son, 87 Ark. 206, 112 SW 395; St. Louis 
Refrigerator, etc., Co. v. Thornton, 74 
Ark. 3838, 86 SW 852; Organ v. Mem- 
phis; ete.; R.-Co., “6 1yArk, 2385, Ss Wi 
96; Barton v. Swepston, 44 Ark. 437; 
Mathews v. Marks, 44 Ark. 436; Bryan 
vy. Winburn, 43 Ark. 28; Lawrence v. 
Zimpleman, 37 Ark. 643. 

Colo.—Munson v. Marks, 52 Colo. 
558, 124 P 187; Consolidated Plaster 
Co. v. Wild, 42 Colo. 202, 94 P 285; 
Brown v. Wilson, 21 Colo.. 309, 40 P 
688, 52 AmSR 239; Morris v. St. 
Louis Nat. Bank, 17 .Colo. 231, 29) 2 
802; Stock- Growers’ Bank v. Newton, 
13 Colo. 245, 22 P 444. 

Fla.—Sloan v. Sloan, 25 Pla. 53, 5 
S 603. 

Tll.—Mitchell v. Shortt, 113 Ill. 251, 
1 NE 909; Shays v, Whorton, 48 Ill. 
100; Smith v. McConnell, 17 il. 135, 
63 AmD 340. 

Mich.—King v. Carpenter, 37 Mich. 
363; Jones v. Smith, 22 Mich. 360; 
Ormsby v. Barr, 21 Mich. 474, 22 Mich. 
80; Salisbury v. Miller, 14 Mich. 160. 

Mo.—Thompson y. Pinnell, 237 Mo. 
545, 141 SW 605; Connecticut Mut. L. 
Ins. Co. v. Smith, 117 Mo. 261, 22 Sw 
623, 38 AmSR 656; Graves v. Ewart, 
99. Mo..18, 11 SW 971; _Mason Vv: 
Black, 87 Mo. 329. 

N: M.—Pankey v. Ortiz, 26 N. M. 
575, 195 P 906, 908, 30 ALR 92 [quot 
Cyel: 

Okl1.—Wheatland Grain, etc., Co. v. 
Dowden, 26 Okl. 441, 110 P 898. 

Or.—Nehalem Timber Co. v. Colum- 
bia County, 97 Or. 100, 189 P 212, 191 
P 318; O’Hara v. Parker, 27 Or. 156, 


39 P1004. 

Pa.—Dulls App., 113 Pa. 510, 6 A 
540; Slegel v. Herbine, 10 Pa. Co. 347. 

Tex.—Thompson y. Locke, 66 Tex. 
383, 1 SW 112 [dist Herrington v. Wil- 
liams, 31 Tex. 448 (where the person 
out of possession did not assert an 
equitable title) ]. 

Wash.—Brodsky v.. Nelson, 57 
Wash. 671, 107 P 840; Carlson yv. Cur- 
ren, 48 Wash. 249, 93 P 31. 

W. Va.—Custer v. Hall, 71 W. Va. 
119, 76 SE 183; Mustard v. Big Creek 
Dev. Co.) 69> W.) Vaio te yooh Oe 
510. v. Rease, 62 W. Va. 557, Ob SE 

ie 


106. Ti2 NW 18. 

Ww yo.—Chesney v. Valley Live 
Stock Co., 34 Wyo. 378, 244 P 216, 219, 
44 ALR 1255 [eit Cyc]. 

[a] Where one holding equitable 
title, or junior title with prior or su- 
perior equity, comes into a court:of 
equity to impeach, cancel, or compel 
a conveyance of the better legal title, 
the jurisdiction of the court in no 
wise depends on the question of pos- 


reap Branch v. Mitchell, 24 Ark. 
[b] Rule applicable where plain- 


tiff has both equitable and legal title. 
Dennis v. McEntire Mercantile Co., 
187 Ala. 314, 65 S 774. 

(ey. Da California (1) the equitablee 
owner out of possession cannot sue to 
quiet title against the legal owner in 
possession. Vail v. Jones, (A.) 277 
P 909. (2) But this rule is inappli- 
cable where the complaint alleges 
that defendants’ asserted title was 
fraudulently obtained through a void 


186 [51.C.J.] 


the action.°? Nor is the rule applicable where an 
equitable title is sufficient to maintain a statutory 


action of right in a court of law.%* 


[§ 103] 3. Statutes Dispensing with—a. In Gen- 
In a number of jurisdictions statutes have 
been enacted which, either in express terms or by 
judicial construction of the language employed, au- 
thorize actions to quiet title or remove a cloud there- 
on to be maintained even where plaintiff is not in 
It is generally held that plaintiff need 
not be in possession where the statute, omitting any 
reference to possession, authorizes the action to be 
brought by “any person” against another who claims 


eral. 


possession.°* 


judgment. Vail v. Jones, supra. 

62. Frost v. Spitley, 121 U. S. 552, 
CS CL 1t29 7 30 ced pAlO LOR SUA Save 
Wilson, 118 U. S. 86, 6 SCt 991, 30 L. 
ed. 110; Fussell v. Gregg, 113 U. S. 
550, 5 SCt 631, 28 L. ed. 993; Glenn v. 
West, 103 Va. 521, 49 SE 671. 

: oa a ea of legal title see supra 

72. 

63. Harrington v. Cubbage, *3 
Greene (Iowa) 307 (Rev. St. c 527 § 1, 
providing for an action of right to re- 
cover “any interest in lands’’). 

64. See statutory provisions; and 
cases infra this note. See also supra 
§§ 7-10. 

{a] Particular statutes construed 
and applied.—Holland v. Challen, 110 
Us S:"5; 8 SCt 496, 28 LL. ed.52, (Ne- 
braska statute); Tannille v. Copeland, 
288 Wed. 860 (Texas statute); Chuk v. 
Katich, 27 Ariz. 182, 231 P 923; Cos- 
tello v. Muheim, 9 Ariz. 422, 84 P 906; 
Astiazaran v. Santa Rita Land, etc., 
Co., 3 Ariz. 20, 20 P 189; Love v. Bry- 
son, 57 Ark. 589, 22 SW 341; Di Do- 
mizio v. Scapellati, 109 Conn, 451, 147 
A 7; Browne v. Ide, 109 Conn. 307, 147 
A 4; Gaul v. Baker, 105 Conn. 80, 134 
A 250; McCaslin v. State, 99 Ind. 428; 
Schori v. Stephens, 62 Ind. 441; Ward 
v. Meredith, 186 Iowa 1108, 173 NW 
246; Tilton v. Bader, 181 Iowa 473, 
164 NW 871; Lees v. Wetmore, 58 
Iowa 170, 12 NW 238; Lewis v. Soule, 
52 Iowa 11, 2 NW 400; People’s Bank 
v. West, 67 Miss. 729, 7 S 513, 8 LRA 
Tau. Paxton wie Valley Land Co., 67 
Miss. 96, 6 S 628; Wofford v. Bailey, 
57 Miss. 239; Carlisle v. Tindall, 49 
Miss. 229; Mann v. Doerr, 222 Mo. 1, 
121 SW 86; Bannard v. Duncan, 79 
Nebr. 189, 112 NW 353, 126 AmSR 661; 
Lyon v. Gombert, 63 Nebr. 630, 88 NW 
774; Ross v. McManigal, 61 Nebr. 90, 
84 NW 610; Eayrs v. Nason, 54 Nebr. 
143, 74 NW 408; Foree v. Stubbs, 41 
Nebr. 271, 59 NW 798; McDonald v. 
Early, 15 Nebr. 63, 17 NW 257; State 
v. Sioux City, etc., R. Co., 7 Nebr. 357; 
Rubert v. Grahame, 4 Porto Rico Fed. 
538; Hernandez v. Ochoa, 4 Porto 
Rico Fed. 400; Mitchell v. Black 
Hagle Min. Co., 26 S. D. 260, 128 NW 
159, AnnCas1913B 85; Burleigh v. 
Hecht, 22 S. D. 1301, 117..NW 367; 
Wood v. Conrad, 2 S. D. 405, 50 NW 
903; Kennedy Coal Corp. v. Buckhorn 
Coal Corp., 140 Va. 37, 124 SE 482; 
Payne v. Buena Vista Extract Co., 
124 Va. 296, 98 SE 34; Buchanan Co. 
v. Smith,‘115 Va. 704, 80 SE 794. 

b] Other rules not affected.— 
While the necessity of plaintiff's pos- 
session is dispensed with by a statute 
of this kind, other rules which govern 
the jurisdiction of equity are not af- 
fected... Krost v. Spitley, 121..U. S. 
552, 7 SCt 1129, 30 L. ed.. 1010 (con- 
struing Nebraska, statute). 

[c] Title carrying constructive 
possession.—Under a statute author- 
jzing an action by any person, either 
in or out of possession, against an- 

*other who claims title to, or interest 
in, real property adverse to him, to 
quiet title, a person who has such a 
title as carries with it constructive 
possession may bring the action al-. 
though ‘he need not be in actual pos- 


QUIETING TITLE 


an adverse estate or interest.®® 
dispenses with the necessity of possession by plain- 


~ £$§ 102-104 


Where the statute 


tiff, a landlord may sue to quiet title as against a 


lease.®® 


sidered. 


session. Simms v. Gilmore, 78 Ind. 
A. 244, 135 NE 183. 
{d] In North Dakota, under L. 


(1901) p 9 ¢ 5, relating to actions to 
determine adverse claims and quiet ti- 
tle to real property, such action may 
be brought by one either in or out of 
possession, and the right to posses- 
sion may be determined therein and 
restitution adjudged, the statute be- 
ing intended to serve the same pur- 
pose as the action of ejectment. 
Burke v. Scharf, 19 N. D. 227, 124 NW 
Ge 

[e] In Oklahoma, under L. (1910- 
1911) ec 10, one not in possession of 
real property may bring an action to 
quiet title thereto by joining with it 
an action .to recover possession. 
Tidal Oil Co. v. Flanagan, 87 Okl. 231, 
209 P 729 [certiorari den 261 U. S. 620 
mem, 43 SCt 432 mem, 67 L. ed. 830 
mem, writ of error dism 263 U.S. 444, 
44 SCt 197, 68 L. ed. 382]; Koch v. 
Deere, 50 Okl. 783, 150 P 1102. 

{f] In Washington (1) under Bal- 
linger Codes & St. Annot. § 5500, a 
person ‘having a valid subsisting in- 
terest in real property and the right 
of possession thereto may recover the 
same by action and have judgment 
quieting title. Garvey v. Garvey, 52 
Wash. 516, 101 P 45; White v. McSor- 
ley, 47 Wash. 18, 91 P 243; Vietzen v. 
Otis, 46 Wash. 402, 90 P 264; Brown 
v. Baldwin, 46 Wash. 106, 89 P 483; 
Krutz v. Isaacs, 25 Wash. 566, 66 P 
141; Reichenbach v. Washington 
Short Line R. Co., 10 Wash. 357, 38 P 
1126. (2) One out of possession, al- 
though having only an equitable title, 
cannot maintain an action in the na- 
ture of a suit in equity to remove a 
cloud on title, but only an action for 
possession, in which he may have his 
title quieted and the cloud removed 
therefrom. Povah v. Lee, 29 Wash. 
108, 69 P 639. (3) Purchasers of prop- 
erty from one who had only a mort- 
gagee’s ‘interest therein could not 
maintain an action to quiet title under 
Remington Comp. St. § 809, giving a 
right of action to a person in posses- 
sion to determine adverse claims, or 
under § 785, providing that any per- 
son ‘having a valid subsisting inter- 
est in realty and a right of possession 
may recover the same by action, and 
have judgment quieting title or re- 
moving a cloud thereon, where there 
was no showing that plaintiffs were 
in possession either by themselves or 
tenants, and they had no valid sub- 
sisting interest in the realty. Wo- 
mach v. Harding, 132 Wash. 184, 231 
P 949. 

{g] In Wisconsin, under Rey. St. 
§ 3186, possession on plaintiff's part 
is not a requisite to his right to main- 
tain a suit to quiet title, where he 
bases his right to sue on the ground 
that he is a lienholder. Siedschlag v. 
Griffin, 132 Wis. 106, 112 NW 18. 

65. U. S.—Ely v. New Mexico, ete., 
Ry Co; 229. S., 2941. 9) SCE293-=32' 1 
ed. 688 (Arizona statute); More v. 
Steinbach, 127 U. S. 70, 8 SCt 1067, 32 
L. ed. 51 (California statute); Johns- 
ton v. Kramer, 203 Fed. 733 (North 
Carolina statute); New Jersey, etc., 


hostile claim of one who has taken possession from 
the tenant, without awaiting the termination of the 
The existence of a remedy at law as af- 
feecting the right of action under statutes of this 
nature,®* and the jurisdiction of federal courts in ac- 
tions brought thereunder,** have already been -con- 


[§ 104] b. Vacant or Unoccupied Lands, or Lands 
Not in Actual Possession of Defendant.°” 
statutes dispense with the necessity of possession by 


Some 


Land, etc., Co. v. Gardner-Lacy Lum- 
ber Co., 178 Fed. 772, 102 CCA 226 
[rev 161 Fed. 768] (North Carolina 
statute). 

Cal.—Hyatt v. Colkins, 174 Cal. 580, 
163° P 10075 Cobe?v. Crane, -173n Cals 
116, 159 P 587; Phillips v. Menotti, 
167 Cal. 328, 139 P 796; Larsen v. All 
Persons, etc, 165 Cal! 407,-132_P) 751; 
Reiner v. Schroeder, 146 Cal. 411, 80 P 
517; Angus v. Craven, 132 Cal. 691, 64 
P 1091; Casey v. Leggett, 125 Cal. 
664, 58 P 264; Gillespie v. Gouly, 120 
Cal. 515, 52 P 816; Heney v. Pesoli, 
109 Cal. 53, 61°P 819; Donahue v. 
Meister, 88 Cal.. 121,25 P1096, (22 
AmSR 283; Hyde v. Redding, 74 Cal. 
493, 16 P 380; Peo. v. Center, 66 -Cal. 
555, 5 P 263, 6 P 481; Thompson v. 
Lynch, 29 Cal. 189; Sim v. Peterson, 
(A.) 283 P 376; Wood v. Henley, 88 
Cal. A. 441, 263 P 870; Denning v., 
Green, 88 Cal. A. 379, 263 P 819; An- 
drews v. Russell, 85 Cal. A. 149, 259 
P 113; Snearly v. Hiestand, 50 Cal. 
A393 20 954 Pet 2. 

Hawaii.—Kahoiwai v. Limaeu, 10 
Hawaii 507. 

Ida.—F ry v. Summers, 4 Ida. 424, 39 
PAT LS 

Mont.—Montana Ore Purchasing Co. 
v. Boston, etc., Cons. Copper, etc., Min. 
Co., 27 Mont. 288, 70 P 1114. 

N. C.—Christman v. Hilliard, 167 N. 
C. 4, 82 SH 949; Speas v. Woodhouse, 
162 N. C. 66, 77 SE 1000; Swindell v. 
Smaw, 156 N. C. 1, 72 SE 1; McLean 
v. Shaw, 125 _N. C. 491, 34 SE 634: 
pes v. Baxter, 120 N. C. 14, 26 SE 

oO 


Utah.—Gibson v. MeGurrin, 37 Utah 
158, 106 P 669. 

66. Equitable L. Ins. Co. v. C..C. 
Taft Co., 192 Iowa 934, 179 NW 880. 

[a] Reason for rule.—‘The very 
purpose of this statute is to permit 
prompt litigation over all contro- 
versies between adverse claimants of 
title. The merchantability of the ti- 
tle to real estate is sensitive, and 
easily impaired by adverse claims, 
however unfounded. To compel the 
plaintiff herein to await the termina- 
tion of the lease before litigating the 
disputed rights asserted, would be 
to impair the present merchantability 
of its title, and to deprive it of its 
right of possession while the future 
litigation should be pending. It is 
certain now that it would encounter 
a dispute then as to the date of the 
termination of the lease. In the in- 
terest of efficient and timely remedy, 
there can be no equitable reason why 
such dispute should not be determined 
now. We have heretofore construed 
our statute broadly, and as applying 
to every form of hostility to the full 
right and unclouded title of the pe- 
titioner. The plaintiff in such case is 
entitled to precipitate the litigation, 
and to bring in his adversary at once, 
to try the question of right.’”’ Equita- 
blesLepins: Conv, 7G. Ca Patt=Comoe 
Iowa 934, 946, 179 NW 880. . 


67. See supra § 16. | 
68. See supra § 10. 
69. Enforcement of statutory rem- 


edy in federal courts see supra § 10. 
Existence of remedy at law as af- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a ) \ 


~~ _§§ 104-105] QUIETING TITLE [50 Coa hee 


plaintiff where the land which forms the subject 
matter of the action is vacant or unoccupied,’ while 
others permit an action by a person out of possession 
when the land is not in the actual possession of de- 


fendant.7 


fecting right of action under statute 
See Supra § 16. 

70. See statutory provisions; 
eases infra this note. 
_ [a] Statutes construed and ap- 
plied.—Donohue v. Ladd, 31 Minn. 244, 
17 NW 3881; Conklin v. Hinds, 16 Minn. 
457; Lee v. Laughery, 55 Mont. 238, 
175 P 873; Levindale Lead, etc., Min. 
Co. v. Fluke, 48 Okl. 489, 150 P 481. 

[b] Where property not in posses- 
sion of any one.—Under 2 Ballinger 
Codes & St. Annot. § 5521, providing 
that, where real property is not in 
the actual possession of anyone, any 
person claiming title thereto can 
maintain a civil action against an- 
other claiming an adverse interest, 
where realty was not in the actual 
possession of anyone, parties claim- 


and 


ing title by virtue of a sheriff’s deed: 


could maintain an equitable action to 
try title or remove clouds against 
adverse claimants. Rohrer v. Snyder, 
29 Wash. 199, 69 P 748. 

[ec] Waiver of right to assert that 
lands not vacant and unoccupied.— 
Cartwright v. Hale, 88 Minn. 349, 
NW 117. 

{d] In Illinois, since the enact- 
mentof L. (1869) p 356 § 1 (Rev. St. 
e 22 § 50), extending the jurisdic- 
tion of chanéery courts in suits to 
quiet title, so as to include unoc- 
cupied or unimproved lands, plaintiff 
need not have possession in order to 
maintain the action, when such lands 
form the subject matter. Jackson v. 
Simmons, 98 -Fed. 768, 39 CCA 514; 
Hooper v. Traver, 336 Ill. 275, 168 NE 
326; Penkala v. Tomczyk, 317 Ill. 356, 
148 NE 64; Eaton v..Woman’s Home 
Missionary Soc., 298 Ill. 476, 131 NE 
588; Stephens v. Johnson, 255 IIl. 
610, 99 NE 642; Bieber v. Porter, 242 
Ill. 616, 90 NE 183; Le Sourd vy. Ed- 
wards, 286 Ill. 169, 86 NE 212, 127 
AmSR 287; Lister v. Glos, 236 Ill. 
95, 86 NE 180; Glos v. Ptacek, 226 
Ill. 188, 80 NE 727; Glos v. Kenealy, 
220 Ill. 540, 77 NE 146; Glos v. Miller, 
213 Ill. 22, 72 NE 714; McConnell 
v. Pierce, 210 Ill. 627, 71 NE 622; 
Adams v. Black, 183 Ill. 377, 55 NE 
887; Glos v. Huey, 181 111.:149, 54 
NE 905; Glos v. Goodrich, 175 Ill. 20, 
51 NE 648; Robertson v. Wheeler, 
162 Ill.. 566, 44 NE 870; Wetherell 
vy. Eberle, 123 Ill. 666, 14 NE 675, 5 
AmSR 574; Gould v. Sternburg, 105 
Tll. 488; Oakley v. Hurlbut, 100 Tl. 
204; Gage v. Abbott, 99 Ill. 366; Wing 
v. Sherrer, 77 Ill. 200; Harts v. Kim- 
ball, 149 Ill. A. 526. 

{e] In Michigan Act (1865) p 576, 

providing that “any person” claiming 
title to lands through a conveyance on 
sale for nonpayment of taxes might 
sue to quiet title, without taking pos- 
session, was held to refer only to un- 
occupied lands, and not to lands in 
the possession of defendant. Tabor 
v. Cook, 15 Mich. 322. 
' [f] Im New Jersey P. L. (1901) p 
58, providing that, when lands being 
wild or unimproved are not in the 
actual possession of the owner or per- 
son claiming to own the same, such 
owner or person claiming the same 
in fee under a recorded instrument, 
who shall have been assessed and 
paid taxes on the land for five con- 
secutive previous years, shall be pre- 
sumed to be in possession of such 
land, provided no other person is in 
possession, and may ‘bring suit to 
settle the title to the land, is con- 
stitutional. McGrath v., Norcross, 71 
N. J. Eq. 763, 65 A 998 [aff 70 N. J. 
Bq. 364, 61 A 727]. 

fg] In Oregon (1) Lord L. § 516 
gives a’ right of action to determine 
adverse claims to any person claiming 
an interest or estate in land not in 


‘tertain jurisdiction even 


[§ 105] 4. Waiver of—a. In General. The ob- 
jection that plaintiff in a suit to quiet title is not in 
possession may be waived.?? 
where the objection is not taken by demurrer, plea, 


Such waiver results 


or answer,’* or where, after demurrer on this ground 


the actual possession of another. 
Nehalem Timber Co. v. Columbia 
County, 97 Or. 100, 189 P 212, 191 P 
318; Kingsley v. Kressly, 60 Or. 167, 
111 P 385, 118 P 678, AnnCas1913H 
746; Hodgkin v. Boswell, 57 Or. 88, 
110 P 487; State v. Warner Valley 
Stock Co., 56 Or. 283, 106 P 780, 108 P 
861; Comegys v. Hendricks, 55 Or. 
533, 106 P 1016; Moore vy. Shofner, 40 
Or. 488, 67 P 511. (2) The require- 
ment of the statute that the premis- 
es shall not be in the actual posses- 
sion of another is, that if defendant 
is in possession plaintiff has a rem- 
edy at law by ejectment, but if that 
remedy is inadequate, equity will en- 
if plaintiff 
is not possession. Kingsley v. 
Kressly; supra. (3), The fact that 
railroad tracks and a right of way 
crossed the premises, title to which 
is sought to be quieted against de- 
fendant’s claim under an option to 
purchase which had expired by limi- 
tation, will not bar the action, since 
an action in ejectment against the 
railroad company would not deter- 
mine defendant’s claim lien, so that 
plaintiff has no legal remedy as 
against defendant. Kingsley  v. 
Kressly, supra. 

{h] In Virginia, prior to Pollard 
Code (1904) § 2726, one could not 
maintain bill quia timet to remove 
cloud on title unless he had the legal 
title and the actual possession, and 
under such section he could not do so 
unless he had the legal seizin, undis- 
turbed by the possession of another, 
unless for some special reason the 
remedy by ejectment was inadequate. 
Payne v. Buena Vista Extract Co., 124 
Va. 296, 98 SE 34; McNamara Syndi- 
cate v. Boyd, 112 Va. 145, 70 SE 694. 

Constructive possession of vacant 
or unoccupied lands as authorizing ac- 
a aside from statute see infra § 

08. 

71. See statutory provisions; 
cases infra this note. - 

[a] In Florida (1) under the stat- 
ute, one out of possession may main- 
tain a suit to quiet title against an- 
other not in actual possession, claim- 
ing an adverse interest. Edwards v. 
Sarasota Venice Co., 246 Fed. 773, 159 
CCA 75; Sawyer v. Gustason, 96 Fla. 
6, 118 S 57. (2) Complainant must 
show that he is actually or construc- 
tively in possession of the land, or 
at least that the opposing party is 
not in possession. Brickell v. Tram- 
mell, 77 Fla. 544, 82 S 221; Ropes v. 
Jenerson, 45 Fla. 556, 34 S 955, 110 
AmSR 79. 

[b] In Louisiana (1) a party not 
in possession of land, holding a re- 
corded title, may maintain an action 
against another party also holding a 
recorded title and out of possession, 
for the cancellation of an instrument 
constituting a cloud on title. Bodcaw 
Lumber Co. v. Kendall, 161 La. 337, 
108 S 664; Exchange Nat. Bank v. 
Head, 155 La. 309, 99 S 272; Baltimore 
Vv. Louteher, 135 Da.) 873, 66 S.253; 
Atchafalaya Land Co. v. Brownell- 
Drews Lumber Co., 130 La. 657, 58 S 
500, AnnCas1913C 1358; McHugh v. 


in 


and 


Albert Hanson Lumber Co., 129 La. 
680, 56 S 636; Davidson v. McDon- 
ald, 126) lat 539, 52:\S 758.) (2). The 


passage of Act (1908) No. 38, author- 
izing suit to establish title to real 
estate where none of the parties are 
in actual possession, was made neces- 
sary because, prior to Such act, a 
claimant could not bring a posses- 
sory action unless he was in posses- 
sion of the property, nor could he 
bring a petitory action unless the 
other claimant was in possession; 
hence, if no one was in possession, 
there could be no suit to test title 


prior to such act. Bodeaw Lumber 
Co. v. Pardee Co., 8 La. A. 162. (3) 
Such act, in view of § 2, which pro- 
vides that the act shall not alter the 
code of practice, establishes a mode 
of determining title where neither 
party is in possession, in which case 
suit cannot be brought under the 
code of practice, and hence a suit in 
which plaintiff alleges possession is 
Subject to the code of practice and 
not to such act. Davidson v. McDon- 
ald, supra. 

[ec] In Michigan (1) under a. stat- 
ute authorizing a person claiming ti- 
tle, whether in possession or not, to . 
Sue any other person not in posses- 
sion, to determine title, a suit to quiet 
title cannot be maintained against a 
defendant in possession. Fleming v. 
Conklin, 237 Mich. 243, 211 NW 638; 
Matthews v. McLouth, 232 Mich. 468, 
205 NW 580; Berger v. Roe, 179 Mich. 
184, 146 NW 200; Sylvan Tp. School 
Dist. No. 2 v. Musbach, 176 Mich. 243, 


142 NW 348; Moody v. Macomber, 158 
Mich. 209, 122 NW 517; 156 Mich. 76, 
120 NW 358. (2) The holder of the 


record title to subaqueous land may 
maintain the action although not in 
actual physical possession. Pleas- 
ant Lake Hills Corp. v. Eppinger, 235 
Mich. 174, 209 NW 152. 

{d] In Mississippi (1) under Code 
(1906) § 549, the owner of land out 
of possession can maintain a bill to 
quiet title only where there is no 
adverse occupancy. Hume vy. Inglis, 
154 Miss. 481, 122° S 585. (2) 'But 
where the land is adversely occupied, 
a bill to quiet title may be sustained 
as one to cancel clouds. Hume vy. In- 
glis, supra. (3) A prayer for a writ 
of possession implies that defendant 
is in possession and is holding ad- 
versely, and the bill is defective un- 
der a statute which gives a right of 
action to confirm title to the owner 
in possession or the owner out of 
possession if there is no adverse oc- 


cupancy. Gambrell Lumber Co. v. 
Saratoga Lumber Co., 87 Miss. 773, 
40 S 485. 

72. Twist v. Prairie Oil, etc., Co., 


214 We) S.2684-" 691" 47<SCtv7 5b. Tie 
ed. 1297 [rev 6 F. (2d) 347]; Kypadel. 
Coal, etc., Co. v. Millard, 165 Ky. 432, 
177 SW 270; Carroll v. McLaren, 60 
Or. 233, 118 P 1034; Schmidt v. Olym- 


pia Light, etc, Co., 40 Wash. 131, 82 
P 184; Moran vy. Palmer, 36 Wash. 
684, 79 P 476. And see cases infra 


note 73 et seq. See also infra § 106. 
“Such waiver is possible, because 
the objection that the bill does’ not 
make a case within the equity juris- 
diction of a federal court goes not 
to the power of the court as a fed- 


eral court, but to the merits.’ Twist 
v. Prairie Oil, etc., Co., supra. 
73. Alaska.—Pioneer Min. Co. vy. 


Pacific Coal Co., 4 Alaska 388. 
Ill.— Gage v. Schmidt, 104 Ill. 106; 
Stout v. Cook, 41 Ill. 447. 
Ky.—Kypadel Coal, ete., Co. v. Mil- 
lard, 165 Ky. 432, 177 SW 270. 
mma iiany ire v. Williams, Walk. 
one ee v. Blize, 37 Or. 404, 61 P 


Wash.—McKinley v. 36 
Wash, 561, 79 P 45. 

[a] Answering without insisting 
on objection.—A defendant who an- 
swers, without insisting on the ob- 
jection that plaintiff was not in pos- 
session, and permits proofs to be tak- 
en, cannot raise objection at the final 
hearing, where it appears that at the 
time of the filing of the bill such de- 
fendant, whose title is a legal and not 
an equitable one, was trying his right 
to the land by ejectment. Stockton 
v. Williams, Walk. (Mich.) 120. 


Morgan, 


188 [51 C.J.] 


is overruled, 


trial of the cause before a mienten™ 


[§ 106] b. By Asking for Affirmative Relief. 
defendant who, by answer or cross bill, asserts his 
own title and seeks to have it quieted thereby gives 
the court jurisdiction of the whole controversy, al- 
though plaintiff is not in possession.*? 
otherwise where defendant sets up his own title and 
possession only by way of defense, and does not ask 


affirmative relief.78 


74. Weatherwax Lumber 
Ray, 38 Wash. 545, 80 P 775. 


Cosy wr. 


75. See infra § 106. 

76. Sanders v. Riverside, 128 Fed. 
720, 55 CCA 240. 

77. U. S.—Sanders v. Riverside, 


118 Fed. 720, 55 CCA 240. 


Alaska.—Pioneer Min. Co. v. Pa- 
cific Coal Co., 4 Alaska 463; Pioneer 


Min. Co. v. Pacific Coal Co., 4 Alaska 
B8O, 390. [Clits Cyc}. 

Ark.—Gibbs vy. Bates, 150 Ark. 344, 
284 SW 175; Goodrum vy. Ayers, 56 
Ark. 93, 19 SW. 97. 

Colo.._——Haymaker v. Windsor Reser- 
voir, etc., Co., 81 Colo. 168, 254 P 768; 
Square Deal Gold Min. Co. v. Colomo 
Min wCo., 61-Colo. 9357156, PR Lar: 

Kan.—Reitz v. Cooper, 123 Kan. 755, 
Zoo Rolls. 

Ky.—Bennett v. Parsons, 226 Ky. 
782, 11 SW (2d) 935; Moren v. Hous- 
ton, 222 Ky. 785, 2 SW (2d) 667; Bur- 
ger v. Allen, 211 Ky. 742, 277 SW 1032; 
Boreing v. Garrard, 210 Ky. 135, 275 
SW 374; Johnson v. Collins, 209 Ky. 
82, 272 SW 47; Osborn v. Osborn, 204 
Ky. 144, 263 SW 738; Southern Oil 
Co. v. Holman, 196 Ky. 250, 244 SW 
762; Combs v. Turner, 193 Ky. 636, 
237 SW 37; Taylor v. Arndell, 192 Ky. 
249, 232 SW 658; Cooper v. William- 
son;-1L9t i Ky..213, 229 SW 707; EKra- 
sure v. Northern Coal, etc., Co., 189 
Ky. 574, 225 SW 479; Sackett v. Jef- 
feries, 182 Ky. 696, 207 SW 454; Lipps 
v. Turner, 164 Ky. 626, 176 SW 42; 
Clark v. Boyd, 152 Ky. 234, 1538 SW 


227; Hall v. Hall, 149 Ky. 817, 49 SW 
1128; Vance v. Gray, 142 Ky. 267, 134 
SW 181; Johnson y. Farris, 140 Ky. 


435, 131 SW 183. 

Mich.—Cummings v. 
Mich. 628, 211 NW 25. 

Minn.—Hooper v. Henry, 31 Minn. 
264,17 NW 476. 

Nebr.—Baumann y. Franse, 37 Nebr. 
807, 56 NW 395; Mollie v. Peters, 28 
Nebr. 670, 44 NW 872; Gregory v. 
Lancaster County Bank, 16 Nebr. 411, 
20 NW 286. 

Okl.—Dougherty v. Looney, 108 Okl. 
279, 236 P 583; Gafford v. Davis, 58 


Schruer, 236 


Okl. 3038, 159 P 490; Davenport v. 
Wolf, 59 Okl. 92, 158 P 382, 383 [quot 
Gye). 


Or.—Gilkey v. Murray, 76 Or. 653, 
149 P 621; Mascall v. Murray, 76 Or. 
637, 149 P 517; Carroll v.. McLaren, 
60 Or. 233, 118 P 1034; Bradtl vy. 
Sharkey, 58 Or. 153, 113 Pp 653; State 
v. Blize, 37 Or. 404, 61 P 735; O'Hara 
vy. Parker, 27 Or. 156, 39 P 1004. 

Wash.—Brown v. Baldwin, 46 Wash. 
106;, 89 PB 48382 > Bates v; Drake, 28 
Wash. 447, 68 P 961. 

Wis.—Siedschlag v. Griffin, 132 Wis. 
106, 112 NW 18. 

78. Gibbs v. Bates, 150 Ark. 344, 
234 SW 175; Boreing v. Garrard, 210 
Ky. 135, 275 SW 374; Cumberland Co. 
vy. Kelly, 156 Ky. 397, 160 SW 1077. 

79. -See supra § 98 "et seq. 

80. U. S:—San Jose Land, etc., Co. 
v7, SaneJosermanch Co:31895U 48S) 17%, 
23 SCt 487, 47 L. ed. 765; Roberts v. 
Northern Pac. R. Co., 158 U. S. 1, 15 
SCt 756, 39 L. ed. 873; Buchanan Co. 
vy. Adkins, 175 Fed. 692, 99 CCA 246; 
American Assoc. v. Williams, 166 Fed. 
17, 98 CCA 1; Elliot v. Atlantic City, 


defendant answers on the merits.74 
Defendant likewise waives the objection where he 
asks for affirmative relief,7> or stipulates for the 
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[§§ 105-107 


[§ 107] C. Suificiency—1. In General. When- 
ever possession is a condition precedent to the main- 
tenance of the action,’® actual possession or posses- 


sion in fact, as distinguished from constructive pos- 


A 


But it is 


session simply by virtue of legal title, is usually con- 
templated,’® unless the statute makes constructive 
possession sufficient.$+ 
that one having the legal title, and in constructive 
possession only, cannot maintain the action,®? al- 
though it has been held in some jurisdictions that 
constructive possession will support the statutory 


Hence the general rule is 


‘ action to determine adverse claims, where the plain 


149 Fed. 849; Jackson v. Simmons, 98 
Fed. 768, 39 CCA 514; Northern Pac. 
R. Co. v. Amacker, 49 Fed. 529, 1 CCA 
345; Bayerque v. Cohen, 2 F. Cas. No. 
Meld Aye VEC AM lent oe 


Ala.-—Shannon v. Long, 180 Ala, 128, 


60 S 273; Thorington v. Montgomery, 
82 Ala. 591, 2 S 513. 

Alaska.—Delaney  v. 
Alaska 191. 

Ark.—Jackson vy. Frazier, 175 Ark. 
421, 299 SW 788. 

Cal.—Brooks v. Calderwood, 34 Cal. 
5635) Wyle wal Rollins! 25e.@alec4 ous 
Lawrence v. Fulton, 19 Cal. 683. 

Colo.—Crandall v. Crandall, 72 Colo. 
100, 209 P 814; Mulford v. Rowland, 
45 Colo. 172, 100 P 603. But see Buck- 
land v. Fielder, 48 Colo. 153, 109 P 
262 [cit Chilcott v. Hart, 23 Colo. 40, 
45 P 391] (holding that, under Mills 
Code Annot. § 255, providing for ac- 
tions to determine claims, plaintiff 
must be in possession, actual or con- 
structive). 

Fla.--Conant v. Buesing, 23 Fla, 

226 Ill. 188, 80 


559, 2 S 882. 
Il1].—Glos v. Ptacek, 
NE W273, Adams Vv. Black, 183. Ii 37.7% 
55 NE 887; Glos v. Goodrich, 175 Ill. 
20, 51 NE 643; Mecartney v. Morse, 
137 Ill. 481, 24 NE 576, 26 NE 376; 
Gage v. Williams, 119 Ill. 563, 9 NE 
193; Goewey v. Urig, 18 Ill. 238. 
Kan.—Robinson v. Mutchmore, 128 
Kan. 419, 278 P 18; Hoffman v. Woods, 
40 Kan. 382, 19 P 805; Giltenan v. 
Lemert, 138 Kan. 476; Giles v. Ortman, 
11 Kan. 59; Eaton v. Giles, 5 Kan. 24; 
Richards v. Griffith, 1 Kan. A. 518, 41 
Pie 6s 


Kiernan, 3 


Ky.—-Leach v. Taylor, 206 Ky. 28, 
266 SW 894: Blythe v. Warner, 190 
Ky. 104, 226 SW 669; Taylor v. Wil- 
son, 182 Ky. 592, 206 SW 865; Cum- 
berland Co. v. Kelly, 156 Ky. 397, 160 
SW 1077; Nugent v. Mallory, 145 Ky. 
824, 141 SW 850; Musick v. Horn, 145 


Ky. 639, 140 SW 1014; Le Moyne v. 
Hays, 145 Ky. 415, 140 SW 552; Hall 
Vi, Pratt, 1142 Key. 5616) 184:)Siw, 900; 


Louisville, etc., R. Co. v. Taylor, 138 
Ky. 437, 128 SW 325; Cockrell v. Col- 
son, 116 SW 775; Horn v. Bates, 114 
SW 763; Dupoyster v. Dunn, 113 SW 
880; Dupoyster v. Turk, 110 SW 260, 
33 KyL 320; Brown v. Ward, 105 SW 
964, 32 Kyl 261. 

Mich.—Watson v. Lion Brewing Co., 
61 Mich. 595, 28 NW 726; Geney v. 
Maynard, 44 Mich. 578, 7 NW 173; 
Jenkins v. Bacon, 30 Mich. 154. 

Minn.—Greene v. Dwyer, 33 Minn. 
403, 283 NW 546; Byrne v. Hinds, 16 
Minn. 521; Murphy v. Hinds, 15 Minn. 
182; Eastman v. Lamprey, 12 Minn. 
153; Steele v. Fish, 2 Minn. 1538. 

Mo.—Cantlin Vv. Holladay-Klotz 
Land, ete, Co., 151 Mo. 159,52. SW 
247; Northeutt v. Eager, 132 Mo. 265, 
383 SW 1125; McRee v. Gardner, 131 
Mo. 599, 33 SW 166; Pharis v. Bay- 
less, 122 Mo. 116, 26 ‘SW 1030; Colline 
Real Estate, etc., Assoc. V. Johnson, 
120 Mo. 299, 25 SW 190; Campbell v. 
Allen, 61 Mo. 581; Dalby v. Snuffer, 
57 Mo. 294; Musick v. Barney, 49 Mo. 
458; Bowman vy. Lee, 48 Mo. 335; Von 
Phul v. Penn, 31 Mo. 333; Packwood 
v. Thorp, 8 Mo. 686; Kincaid v. Logue, 
7 Mo. 166; 


Swayze v. Bride, 34 Mo.: 


an 414; Dyer v. Krackauer, 14 Mo. A. 
3 


Mont.—Sklower v. Abbott, 19 Mont. 
228, 47 P 901; Wolverton v. Nichols, 5 
Mont. 89, 2 P 308 [rev on other 
grounds 119 U. S. 485, 7 SCt 289, 30 
L. ed. 474]. 

N. J.—Country Homes Land Co. v. 
De Gray, 71 N. J. Eq. 283, 71 A340; 


‘Oberon Land Co. v. Dunn, 56 N. J. Eq. 


749, 40 A 121; Allaire v. Ketcham, 55 
N. J. Hq. 168, 35 A 900; Yard v. Ocean. 
Beach Assoc., 49 N. J. Eq. 306, 24 A 
(DE Sheppard v. Nixon, 43 N. oT Eq. 
627, 13 A 617. 

N. Y.—Boylston v. Wheeler, 61 N. 
Y. 5215. Churchill v: Onderdonk, 5omNS 
Y. 134; O’Donohue vy. Smith,. 130 App. 
Div. 214, 114 NYS 536 [att 57 Mise. 
448, 109 NYS 929]; Cleveland v. 
Crawford, 7 Hun 616; Van Wagenen 
Vail BOtstord wan alio NYWklyDig 381; 
Jackson v. Woodruff, 1 Cow. 276, 13 
AmD, 525. 

Oh.—Harvey v. Jones, 1 Disn. 65, 
12 Oh. Dee. (Reprint) 490. 

Okl.—Morgan v. McGee, 
212, 245 P 888; Christy y. Springs, 11 
Okl. 710, 69 P 864. 

Or.—Hyde v. Holland, 18 Or. 331, 22 
P1104; Thompson v. Woolf, 8 Or. 454. 

Tex.—Associated Oil Co. v. Hart, 
(Civ. A.) 10 SW (2d) 791. 

W. Va.-—Payne v. Fitzwater, 103 W. 
Va. 12, 136 SE 509; Grass v. Beard, 73 
W. Va. 309, 80 SE 835; Mackey v. 
Maxin, 63 W. Va. 14, 59 SE 742; Car- 
berry v. West Virginia, etc., R. Co., 44 
W. Va. 260, 28:SE 694. 

Wis.—Wals v. Grosvenor, 31 Wis. 
681 [overr Taylor v. Rountree, 28 
Wis. 391]; Grimmer v. Sumner, 21 
Wis: 179; Stridde v. Saroni, 21 Wis. 
173; Jones v. Collins, 16 Wis. 594. 

“One in actual possession of land 
under superior title may go into a 
court of equity to remove a cloud over 
his title arising from a claim under 
color of title thereto by another under 
an inferior adverse title.’ Perry v. 
McDonald, 69 W. Va. 619, 620, 72 SE 
745 [quot Whitehouse v. Jones, 60 W. 
Va. 680, 55 SE 730, 12 LRANS 49]. 

[a] Possession must immediately 
precede action.—Under a statute re- 
quiring three years’ actual possession 
to maintain an action to determine 
adverse claims, the possession so re- 
quired must immediately precede the 
commencement of action. Boylston v. 
Wheeler, 61 N. Y. 521. 
| “Actual” and “constructive” posses- 
sion distinguished see Possession § 5. 
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81. See infra § 113. 
; 82. Cal.—Lyle v. Rollins, 25 Cal. 
Bile 


A anmmsT Dees v. Hinds, 15 Minn. 

Mo.—Cantlin v. Holladay-Klotz 
Land, éte., Co.; 151 Mo. .159, 52 Siw 
247. 

N. Y.—Boylston v. Wheeler, 61 N. 
MW b2ds 

W. Va.—Payne v. Fitzwater, 103 W. 
Va. 12, 186 SE 509; Big Huff Coal Co. 
Vv. Thomas, 76 W. Va. 161, 82 SH.171; 
Mackey v. Maxin, 63 W. Va. 14, 59 SE 
742; Carberry v. West Virginia, etc., 
13a Co., 44 W. Va. 260, 28 SE 694 

See also cases supra note 80. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 107] 


intent of the statute, by merely using the word “pos- 


” 


session,” is to dispense with actual 


What constitutes actual possession is a mixed 
question of law and fact,8+ depending upon the char- 


acter and location of the land, the 


83. Womble v. Pike, 17 OKl. 122, 87 
P 427. 
{a] In New York (1) prior to the 


amendment in 1891 of Code Civ. Proc. 
§ 1638, the statute expressly required 
actual possession as a condition pre- 
cedent to the maintenance of an ac- 
tion to determine adverse claims, but 
the amendment omitted the word “ac- 
tual,” and it has been held that, under 
the code as amended, constructive 
possession by plaintiff is sufficient to 
maintain the action. Dunkum v. Ma- 
ceck Bldg. Corp., 227 App. Div. 239, 
237 NYS 180; Whitney v. Considine 
Inv. Co., 200 App. Div. 193, 178 NYS 
68, 192 NYS 957; Neale v. Walter, 128 
App. Div. 827, 112 NYS 1041 [app 
diSm 194 N. Y. 542, 87 NE 1123]; Mul- 
kins v. Snow, 106 Mise. 556, 175 NYS 
41 [aff 189 App. Div. 923, 178 NYS 
905 (app dism 229 N. Y. 606, 129 NE 
9265) AtEG23 25 N.Y. 47 £1132) NB) 123) 96 
Peo. v.°Firth, 88 Misc. 217, 151. NYS 
705; Mitchell v. Einstein, 42 Misc. 358, 
86 NYS 759 [rev on other grounds 105 
App. Div. 413, 94 NYS 210j; Clason 
v. Stewart, 23 Mise. 177, 51 NYS 1100; 
Magnetite Min, Co. v. Wilmore Realty 
Co., 142. NYS 1094; Kings v. Town- 
shend, 23 NYCivProc 328 [rev on 
other grounds 78 Hun 380, 29 NYS 
181]. But see Merritt v. Smith, 50 
App. Div. 349, 353, 683 NYS 1068 (“The 
possession required by the statute is 
undoubtedly actual possession’’). (2) 
An action to compel determination of 
a claim to realty was. properly 
brought by the people of the state un- 
der § 1638, where it appeared that 
the forest, fish, and game commission 
was in possession for the statutory 
period. Peo. v. Firth, 88 Misc. 217, 
151 NYS 705. (3) Constructive pos- 
session is the possession which fol- 
lows the legal title. Vanderveer 
Crossings v. Rapalje, 133 App. Div. 
203, 117 NYS 485. (4) But one who 
dredges a tidal creek many years 
after the disappearance of a mill 
pond, and puts the soil on the margin 
to reclaim it, the land formerly un- 
der water being capable of actual pos- 
session, acquires neither “actual” nor 
“constructive” possession. Vander- 
veer Crossings v. Rapalje, supra. (5) 
So, on a stipulation that the premises 
are capable of physical possession, 
and that as a matter of fact defendant 
alone has been and is collecting the 
rents thereof, -the action will be dis- 
missed. Hoyt v. Forrest, 56 Misc. 
147, 106 NYS 1088. (6) The action 
eannot be mnaintained where plaintiff 
is in possession as a tenant of certain 
defendants. O’Brien v. Gill, 166 App. 
Div. 92, 151 NYS 682. (7) Possession 
for at least one year before com- 
mencement of the action is necessary. 
Ludlow v. St. John’s Church, 207 N. 
Y. 689, 100 NE 892; Lewis v. Howe, 
174 N. Y. 340, 66 NE S751 One 

84. New Jersey, etc., Land, etc., 
Co. v. Gardner-Lacy Lumber Co., 178 
Fed. 772,102 CCA 220 [rev 161 "Fed. 


768]. 

Sepulveda v. Sepulveda, 39 Cal. 
13; Horton v. Moore, 38 Cat. A. 623, 
177 P 188; Towle v. Quante, 246 Il. 
568, 92 NE 967; Poole v. Lake For- 
est, 238 Ill. 305, 87 NE 320, 23 LRA 
NS 809; Le Sourd v. Edwards, 236 
169, 86 NE 212, 127 AmSR 287; 
McHugh v. Albert Hanson Lumber 
Co., 129 La. 680, 56 S 686; Harvey v. 
Jones, 1 Disn. 65, 12 Oh. Dec. (Re- 
print) 490. And see cases infra this 
note. 

[a] Acts of possession held suffi- 
cient.—(1) To constitute actual pos- 
session of land under the Kentucky 
rule one need not have a crop on it or 
a person living in a house, but, if he 
has an inclosure on it, such possession 
may be shown by any acts indicating 
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possession. 8% case. 


situation of the 


his intention to hold exclusive pos- 
session of it. Rowe v. Kidd, 259 Fed. 
127, 170 CCA 195 [aff 249 Fed. 882]. 
(2) Plaintiff is entitled to maintain 
an action to remove a cloud from his 
title to real estate, although the land 
is unfenced and unoccupied, and he 
has only performed slight acts of 
ownership at distant intervals by sell- 
ing grass cut thereon. Taylor v. 
Rountree, 28 Wis. 391. (3) Evidence 
that plaintiff, the legal owner of a 
large tract of land in a body which 
included a large quantity of moun- 
tain land, paid the taxes thereon 
for many years, and occupied parts of 
it by tenants, shows sufficient pos- 
session to support the action. Davis 
v. Hinckley, 141 Fed. 708. (4) Where 
the agent of a landowner has com- 
pleted the foreclosure of the land by 
closing with bars an opening in the 
fence, and putting on the land a no- 
tice that he held the land for sale as 
agent of the owner, these facts, in 
the absence of actual adverse holding, 
show possession sufficient to entitle 
the owner to maintain a bill to quiet 
his title. Gage v. Williams, i119 Ill. 
563, 9 NE 193. (5) Where plaintiff's 
grantor staked off land including that 
in dispute, caused it to be surveyed 
and graded, and streets to be laid out, 
had a map issued showing it to belong 
to him, and had a movable tramway 
put over a portion of it, and com- 
plainant, after taking it, kept it in 
constant repair, and made numerous 
extensive and plainly visible improve- 
ments, and was the only one except 
his grantees to’ exercise acts of own- 
ership, plaintiff has such possession 
as will enable him to bring a bill to 
quiet title. Oberon Land Co. v. Dunn, 
56 N. J. Eq. 749, 40 A. 121. (6) Evi- 
dence of the exercise of acts of own- 
ership over unimproved land, such as 
hauling gravel, sand, and dirt there- 
from, sinking wells, and making 
streets there, shows sufficient pos- 
session on the part of one claiming 
to be the owner in fee to maintain an 
action to quiet title thereto. Dayton 
v. Cooper Hydraulic Co., 10 OhS&CP 
192, 7 OhNP 495. (7) That from the 
San Francisco earthquake, April 18, 
1906, until September 21, 1906, a lot 
was not occupied by anyone, except 
that a watchman visited the place 
daily, the ruins of the building, which 
was practically destroyed, remaining, 
does not show such lack of actual 
possession by the owner as to pre- 
‘vent her from suing on the later date 
to quiet title. Vanderbilt v. All Per- 
sons, etc., 163 Cal. 507, 126 P 158. (8) 
Where a gas company has entered into 
possession and laid its pipe line across 
land, after the approval of its bond 
tendered to the party in possession 
of the land and refused, it has the 
right under the act of June 10, 1893 
(P. L. p 415), to rule one, who claims 
adversely to, and denies the right of, 
the gas company to show cause why 
an issue should not be framed to quiet 
title in case of default. Clemens v. 
reer es Natural Gas Co., 39 Pa. Co. 

[b] ‘Slight actual possession has 
been held sufficient to support an ac- 
tion to quiet title against a person 
who has no pretense of possession. 
Mecartney v. Morse, 187 Ill. 481, 24 
NE 576, 26 NE 376; Hoffman v. Woods, 
40 Kan. 382, 19 P 805. 

[ec] Erecting fence around land (1) 
constitutes a sufficient act of posses- 
sion. Larsen v. All Persons, etc., 165 
Cal. 407, 132 P 751 (even though of 
insufficient strength to turn cattle); 
Glos v. Davis, 216 Ill. 532, 75 NE 205. 
(2) Evidence that plaintiff, vested 
with the legal title to the lands in 
controversy, once went upon the land 
and directed another to put up a 


lvey the underlying minerals. 
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parties, and other circumstances of the particular 
Generally speaking, 
possession it 1s necessary only to put the land to 
such use, or exercise such dominion over it, as in its 
present state it is reasonably adapted to,*® and it is 


to constitute actual 


fence, which was done, although the 
fence was not a substantial one, suf- 
ficiently shows possession entitling 
him to maintain the suit. Bland v. 
Windsor, 187 Mo. 108, 86 SW 162. 

{d] Grantee who goes on land and 
locates and measures it, intending 
thereby to take possession, is in pos- 
session and may maintain action to 
quiet title. Stockwell v. Gambell, 16 
Oh: Cir! Ct NivS 7-427, 

[e] Ejectment as test of posses- 
sion.—A plaintiff who has such a pos- 
session as will prevent him from 
maintaining ejectment may maintain 
an action to quiet title. Dyer v. 
Krackauer, 14 Mo. A. 39; Penrose y. 
Steelman, (N. J. Ch.) 38 ‘A 807 (a bill 
to quiet title lies where complainant 
is in possession and defendant has 
exerted no possessory acts upon the 
land which would confer upon com- ' 
plainant the right to bring ejectment). 

[f] One who temporarily vacates 
homestead owned in fee simple for 
the purpose of giving education to 
her minor children does not abandon 
the possession so as to forfeit her 
right to maintain an action to remove 
a cloud from title, under Code Civ. 
Proc. § 589. Womble v. Pike, 17 OKI. 
122, 87 P 427. 

[g] Holder of legal title, in actual 
possession of surface of land under- 
lain by undeveloped minerals, no 
mines having been opened, has a suf- 
ficient possession to enable him to sue 
to remove a cloud on his title, con- 
sisting of a deed purporting to con- 
Stein- 
man v. Vicars, 99 Va. 595, 39 SH 227. 

{h] Possession of part of building. 
—(1) Actual possession of two floors 
of a large building is a sufficient ac- 
tual possession of the whole building 
for the purposes of the suit. Diefen- 
dorf v. Diefendorf, 132 N. Y. 100, 30 
NE 375. (2) Occupancy of rooms ina 
building containing several separate 
leaseholds is not assumed to be the 
“actual possession’ required in one 
who seeks to quiet title to the prem- 
ises, in the absence of a showing that 
he does not hold under defendants; 
and if he does not, he is in a situation 
to bring ejectment for the holdings 
occupied by others than himself. 
Geney v. Maynard, 44 Mich. 578, 7 
NW 178. 

[i] Acts of possession held insuf- 
ficient.—(1) Nason v. South Memphis 
Land Co., 138 Tenn. 21, 195 SW 761. 
(2) Merely breaking down a fence, 
and walking across the land, is not 
sufficient to show possession. Greene 
v. Dwyer, 33 Minn. 403, 23 NW 546. 
(3) Nor is the closing of an open gate 
by an officer of plaintiff a sufficient act 
of possession. Cloverport v. Polk 
Canning Co., 149 Ky. 414, 149 SW 817. 
(4) Evidence showing the construc- 
tion on a tract of land, by a claimant, 
of a structure of rough boards eight 
or ten feet square, with a flat. roof, 
having no foundation, chimney, or 
windows, and a door with no lock, not 
intended for a dwelling, or for any 
other use so far as shown, and which 

was in fact never used, fails to es- 
tablish such. possession or occupation 
of the land as will support a suit to 
quiet title. Jackson v. Simmons, 98 
Fed. 768, 39 CCA 514. (5) Mere pay- 
ment of taxes, cutting timber, and 
protecting the’ land by driving off 
trespassers does not establish the ac- 
tual possession of land necessary to 
support an action to quiet title. Cant- 
lin v. Holladay- ee Land, etc., Co., 
151 Mo. 159, 52 SW 24 

[3] Occupancy ce ‘mere squatter 
without color of right of possession 
is insufficient to show possession in 
the owner. Glos v. Goodrich, 175 Ill. 
20, 51 NE 648. 

86. New Jersey, etc., Land, etc., Co. 
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not necessary that one should actually live on the 
land.s* But it has been held that there must be 
an open and visible occupancy,** and that the pos- 
session must be so open, visible, notorious, and ex~ 
elusive as to be calculated in its very nature to in- 
form persons in the vicinity, and those seeing the 
property, that some person has appropriated it and 
is using and occupying it as his own.8® The posses- 
sion of a tenant in common claiming adversely to 
plaintiff, a cotenant whose title is in part only denied, 
is not the possession of plaintiff.°° 

Necessity of exclusive possession. Plaintiff’s pos- 
session and occupancy jointly with defendant is in- 
sufficient to enable him to maintain the action under 
a statute making the remedy available only to one 
“Sn possession.” 

[§ 108] 2. Vacant and Unoccupied Lands.°? To 
the rule requiring actual possession to maintain an 
action to quiet title®* an exception is recognized in 
some jurisdictions, where the lands forming the sub- 
ject matter of the action are vacant and unoccupied, 
in which ease the constructive possession arising 
from legal ownership is regarded as sufficient to sup- 
port the action.®# 

[§ 109] 3. Possession of Agent. In some juris- 
dictions possession of land by plaintiff’s agent is, by 
v. Gardner-Lacy Lumber Co., 178 Fed. 


772, 102 CCA 220 [rev 161 Fed. 768]; 
Rummel v. Butler County, 93 Fed. 304; 
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285, 134 P 156 [superseded op. 
Vanderpan vy. Pelton, 22 
Colo. A: 35%; 123. P 960; 


statute, sufficiently the possession of plaintiff to sus- 
tain an action to quiet title;®°® and, independently of 
statute, it has been held that possession of a duly 
authorized agent, having charge of the land and en- 
gaged in keeping off trespassers, is sufficient to sus- 
tain an action to quiet title in favor of the owner 
of the legal title who is himself a nonresident.®°® 
Plaintiff’s possession is not interrupted by the pres- 
ence of a third person on the land as his employee.** 

[§ 110] 4. Possession of Tenant. Possession of 
real property by a tenant is sufficient to enable the 
landlord to maintain an action to quiet title,®* and 
the statute in some jurisdictions expressly so pro- 
vides.°® Under such a statute one having a contract 
for the sale of property, and put into possession 
thereof by the owner for the purpose of building, 
occupies a position so analagous to that of a tenant 
as to enable the owner to maintain an action to quiet 
title. The fact that a tenant, without the knowl- 
edge or consent of his landlord, may have paid rent 
to a person claiming adversely does not take the 
case from the operation of the statute.2 But such 
a statutory provision does not permit an action 
against a tenant claiming an estate adverse to the 
landlord.’ On the other hand it has been held that 


a director or manager of a corporation cannot ac- 
(A.) [ possession as a condition precedent to 
the maintenance of the action, con- 


Webster v.| structive possession arising from 


[§§ 107-110 


Brand vVelU US: CariGo.; 128 ATanis7.9) 
30 S 60; Le Sourd v. Edwards, 236 Ill. 
169, 86 NE 212, 127 AmSR 287. And 
see Britton v. Posey, 29 Pa. Co. 668 
(holding that, in case of a petition 
for an issue under the act of 1893 [P. 
L. p 415], where the real estate in 
question is undeveloped coal, no por- 
tion of it having been mined, and no 
actual physical possession having 
been taken by either the petitioner on 
respondent, an issue may be awarded 
to determine title). 

87. Vanderbilt v. All Persons, etce., 
163 Cal. 507,126 P 158; Maggs v. Mor- 
gan, 30 Wash. 604, 71 P 188. 

gs. Churchill v. Onderdonk, 59 N. 
Y. 134; Cleveland v. Crawford, 7 Hun 
(N. Y.) 616. 

89. Glos v. Archer, 214 Ill. 74, 73 
NE 382. To same effect Dempsey Vv. 
Burns, 281 Ill. 644, 118 NE 193. 

Sufficiency of evidence see infra § 

6. 


90. Country Homes Rend Co. v. De 
Gray, 71 N. J. Eq. 283, 71 A 340. 
91. Earhart v. Marshall, 233. Pa. 


365, 82 A 462. 

92. Statutes dispensing with ne- 
cessity of possession by plaintiff of 
vacant or unoccupied lands see supra 
§ 104. 


93. See supra § 107. 


94. U. S.—Graves v. Ashburn, 215 
U. S. 331, 30 SCt-108, 54 L. ed. 217; 
Roberts v. Northern Pac. R. Co., 158 


U. S. 1,15 SCt 756, 39 L. ed. 873; Lamb 
Vv. Farrell, 21 Fed. 5. 

Ala.—King Lumber Co. y. Spragner, 
176 Ala. 564, 58 S 920. 

Ark.—St. Louis Refrigerator, etc., 
Co. v. Thornton, 74 Ark. 383, 86 Sw 
852; Organ v. Memphis, etc., R. Co., 
51 Ark. 235, 11 SW 96; Shirk v. Wil- 
liamson, 50 Ark. 562, 9 SW_ 3807; 
Mathews v. Marks, 44 Ark. 436; Miller 
vy. Neiman, 27 Ark. 233. 

Colo.—Stafford v. National Granite 
Co., 70 Colo.,572,.203 P 673; KHmpire 
Ranch, ete, Co. v. Lanning, 53 Colo. 
151, 124 P 579; Mulqueen vy. Lanning, 
53 Colo. 146, 124 P 577; Lambert v. 
Murray, 52 Colo. 156, 120 P 415; Em- 
pire Ranch, etc., Co. v. Bender, 49 
Colo. 522, 113 P 494; Eagan v. Ma- 
honey, (A.) 174 P 1119 [superseding 
op. 24 Colo. A. 285, 134 P 156]; Muntz- 
ing v. Harwood, 25 Colo. A. 292, 137 
P 71; Eagan v. Mahoney, 24 Colo. A. 


Kautz, 22 Colo, A. 111, 123) B.139. 

a. ratton, 93 Fla. 
1118, 113 S 562;. Morgan v. Dunwoody, 
66 Fla. 522, 63 S 905; Hughes v. Han- 
nah, 39 Fla. 365, 22 S 613; Richards 
v. Morris, 39 Fla. 205, 22 S 650; Wat- 
son v. Holliday, 37 Fla. 488, 19 S 640; 
Levy v. Ladd, 35 Fla. 391, 17 S 635; 
Woodford v. Alexander, 35 Fla. 333, 
17 S$ 658; Winn vy. Strickland, 34 Fla. 
610, 16 S 606; Graham v. Florida Land, 
etc., Co., 33 Fla. 356, 14 S 796. 

, Ga.—Mentone Hotel, ete., Co. 
Taylor, 161 Ga. 237, 130 SE 527. 
_Kan.—Hoffman, v. Woods, 40 Kan. 
382, 19 P 805; Utley v. Fee, 33 Kan. 
688, 7 P 555; Douglass v. Nuzum, 16 
Kan. 515; O’Brien v. Creitz, 10 Kan. 
202; Eaton v. Giles, 5 Kan. 24. 

Md.—Baumgardner v. Fowler, 82 
Md. 631, 34 A 537 

Nebr.—Lejeune v. Harmon, 29 Nebr. 
268, 45 NW 630; Smith v. Dean, 15 
Nebr. 432, 19 NW 642. 

Okl.—Levindale Lead, etc., Min. Co. 
v. Fluke, 48 Okl. 480, 150 P 481; 
pena v. Springs, 11 Okl. 710, 69 P 


Or.—Thompson v. Woolf, 8 Or. 454. 

Utah.—lIves v. Grange, 42 Utah 608, 
134 P9619. 

Va.—McNamara Syndicate v. Boyd, 
112 Va. 145, 70 SE 694. 

[a] Sheriff’s deed in foreclosure 
action will give the legal ownership 
from which constructive possession 
may be predicated. Keener vy. Wilkin- 
son, 33 Colo. 445, 80 P 1043. 

[b] In Louisiana, where the own- 
er of the fee is out of possession at 
the time of a tax sale and no one is 
in actual possession, the purchaser at 
the tax sale acquires a constructive 
possession sufficient to maintain an 
action for quieting his tax title un- 
der the statute. Slattery v. Kellum, 
114 La. 282, 38 S 170. 

[c] In New York (1) the rule stat- 
ed in the text has been applied in cas- 
es arising since Code Civ. Proc. § 1638 
was amended, so as to permit one in 
constructive possession of lands to 
maintain the action. Whitman v. New 
York, 58 App. Div. 468, 83 NYS 465; 
Andrus v. Wheeler, 18 Misc. 646, 42 
NYS 525 [rev on other grounds 22 
App. Div. 596, 48 NYS 118]. (2) But 
under the statute as it formerly ex- 
isted, expressly requiring “actual” 


ownership of the legal title was in- 
sufficient, even in the case of vacant 


lands. Boylston v. Wheeler, 61 N. Y. 
Bean Churchill v. Onderdonk, 59 N. Y. 

95. See statutory provisions. 

[a] Possession of nonresident by 
eon is sufficient. Root v. Mead, 58 
Mo. A. 477. 

Aig Sloan v. Sloan, 25 Fla. 53, 5'S 

97. Manning v. 


Grgcolre, SPOTS 
394, 191° P 657, 192°P 406. 

98. U. S—vVan Deventer v. Lott, 
cee e: 574 [aff 180 Fed. 378, 103 CCA 

Il1l.— Dempsey v. Burns, 281 Ill. 644, 
118 NE 193; Glos v. Garrett, 219 Ill. 
208, 76 NE 373. 

Ky.—Sasseen v. Farmer, 179 Ky. 
632, 201 SW 39; Upchurch v. Sutton, 
142 Ky. 420, 134 SW 477. 

Md.—Stewart v. May, 111 Md. 162, 
73 A 460, 18 AnnCas 856. 

Mich.—Blanchard v. Tyler, 12 Mich. 
339, 86 AmD 57. 

N. Y.—Diefendorf v. Diefendorf, 132 
N. ¥. 100, 30 NE 375; Mulkins v. 
Snow, 106 ‘Mise. 556, 175 NYS 41 [aff 
189 App. Div. 923, 178 NYS 905 (app 
dism 229 N. Y. 606, 129 NE 926, aff 232 
Naci.9 41,1 1183 NE 123)];. Clason v. 
Stewart, 23 Misc. 177, 51 NYS 1100. 

Oh.—Hubbard v. Clark, 8 Oh. 382. 

Wis.—Krebs v. Dodge, 9 Wis. 1. 


99. See statutory provisions. 
[a] Statutes applied.—Pierce vy. 
Shelton, 93 Kan. 189, 144 P 219; 


Christy v. Springs, 11 ‘Ok 710, 69° P 
864; Moran vy. Palmer, 36 Wash. 684, 


Facts held to show possession 

plaintiff’s tenant.—Miller Vv. 
Ravens, #50 Fed. 644; Denny v. Ash- 
ley, 12 Colo. 165, 20 P 331; Smith’ v: 
Cooper, 38 Kan. ‘446, 16 P 958; State 
v. Griftner, 61 Oh. St. 201, 55 NE 612. 

1. Bigelow v. Brewer, 29 Wash. 
670, 70 <P) 129; 

2. Merchants State Bank vy. Por- 
ter, 20 Colo. 216, 37 P 960. 

3. Baldwin v. McDonald, 24 Wyo. 
108, 156 PB 27. 

{a] MIllustration.—A vendor, in an 
action to foreclose, as a mortgage, the 
contract of sale, which provided that 
on default the vendee should hold the 
premises. merely as the tenant of the 
vendor, is not entitled toa judgment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 110-113] 


quire a hostile possession of its property so as to 
prevent it from maintaining an action under a statute 
authorizing the action to be brought by any person 
in possession by himself or his tenant.* 

[§ 111] 5. Possession of Vendee. 
of a vendee, under a contract of sale, is a sufficient 
possession of the vendor to enable him to maintain 


a bill to quiet title.® 


[§ 112] 6. Possession Subject to Easement. One 
in possession of land as the owner in fee, subject to 
the right of the public to use the same as a pub- 
lic street or highway, has such possession of the 
premises as entitles him to maintain an action to 
remove a cloud from the title thereto.® 
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The possession 
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oust plaintiff of his actual possession.’ 

[§ 113] 7. Peaceable Possession. 
sufficient to support an action to quiet title is some- 
times limited by statute to peaceable possession,® as 
distinguished from disputed or scrambling posses- 
sion,® or a possession acquired by force or threats.*° 
Under such a statute, it has been held that plaintiff 


The possession 


need only be in peaceable possession of the locus in 


So the mere 


use of a claimed easement by defendant will not 


quieting title against the vendee 
claiming an adverse title. Baldwin 
v. McDonald, 24 Wyo. 108, 156 P 27. 

4. Consolidated Plaster Co. 
Wild, 42 Colo. 202, 94 P 285. 

5. Thomas v. White, 2 Oh. St. 540; 
Kaufman Realty Co. v. Lucas Un- 
known Heirs, 23 Oh. A. 470, 155 NE 


Vv. 


173. See also supra § 110. 

6 Glos v. Holmes, 228 Ill. 4386, 
81 NE 1064. 

7. Perdue v. Ballengee, 87 W. Va. 


618, 105 SE 767. 

[a] Illustration.—A landowner in 
possession is not so ousted by a rail- 
road entering thereon under color 
of title to construct a railroad over a 
right of way claimed by it, as to pre- 
vent him from suing in equity to re- 
move as a cloud on his title a deed 
to the railroad for a greater interest 
in the land than its grantor had. Mc- 
Clung v. Sewell Valley R. Co., 97 W. 


“Va. 685, 127 SE 53. 


8. See statutory provisions, 

Quieting title in case of loss or de- 
struction of public records’ see Rec- 
ords [34 Cyc 611]. 

9. Frederick v. Caldwell Real Est., 
ete., Co.,. (Ala.) 124 S 858; Behan 
v. Friedman, 218 Ala. 513, 119 S 20; 
Screws v. Heard, 217 Ala. 14, 114 S 
360; Gray v. Alabama Fuel, etc., Co., 
216 Ala. 416, 113 S 35; Buchmann Ab- 
stract, ete., Co. v. Roberts, 213 Ala. 
520, 105 S 675; Miller v. Woodard, 
207 Ala. 318, 93 S 28; Burgin v. Hodge, 
20m Ala 3162-93 4S2275 ) Donohoo. iv. 
Smith, 207 Ala. 296, 92 S 455; Carr v. 
Moore, 203 Ala. 223, 82 S 473; Coop- 
er v. Cooper, 201 Ala. 477, 78 S 383; 
Dunlap v. Regan, 185 Ala. 94, 64 S 606; 
Georgia Cent. R. Co. v. Rouse, 176 
Ala. 138, 57 S 706; Birmingham Se- 
curities Co. v. Southern Univ., 173 
Ala. 116, 55 S 240; Jordan v. McClure 
Lumber Co., 170 Ala. 289, 54 S 415; 
Vandegrift v. Southern Mineral Land 
Co., 166 Ala. 312, 51 S 983; Holland 
v. Coleman, 162 Ala. 462, 
Geo. E. Wood Lumber Co. v. Williams, 
157 Ala. 73, 47 S 202; Rosebrook v. 
Baker, 151 Ala. 180, 44 S 198; John- 
son v. Johnson, 147 Ala. 543, 41 S 522; 
Foy v. Barr, 145 Ala. 244, 39 S 578; 
Southern R. Co. v. Hall, 145 Ala. 224, 
41 S$ 135; Ladd v. Powell, 144 Ala. 
408, 39 S 46; Brand v. U. S. Car Co., 
128 Ala. 579, 30 S 60; Charles A, War- 
ren Co. v. All Persons, etc., 153 Cal. 
VT, .96.“P'0807; -Rynda Dev. Co. v. 
Gluck, (N. J. Ch.) 134 A 370; Dit- 
trish v. Cline, 99 N. J. Hq. 444, 131 A 
908; Lambert v. Vare, 88 N. J. Eq. 
81, 101 A 726 [aff 89 N. J. Ha. 211, 1038 
A. 10531. , 

[a] “heory of statute is “that if 
a party is in possession of land, 
whether his possession be rightful or 
not, he cannot force the other party 
to sue him, and he has a right to in- 
augurate the litigation by calling on 
the other party to propound and prove 
his title. The complainant does not 
have to prove his title at all, and if 


_he is in peaceable possession the sole 


inquiry is whether the respondent 
has proved any title in himself.” 
Newell v. Manley, 173 Ala. 205, 208, 
55 S 495. 


50 S 128;- 


_ [b] Test of “peaceable possession” 
is whether defendant’s interference 
is such that a suit at law by complain- 
ant based upon that interference 
would involve defendant’s claim of 
title or interest in the land. Barry 


v. Tunick, 97 'N. J. Ea. 281, 127 A 658, 


[rev on another ground 95 N. J. Eq. 
94, 122 A 439] (holding that, where 
the use of an alleged way by defend- 
ants, if without legal justification, 
constituted a trespass, and judgments 
at law would settle claimant’s right 
to hold the land free from its fur- 
ther use by defendants, claimant's 
possession was not peaceable) ; Al- 
laire v. Ketcham, 55 N. J. Hq. 168, 
35 A 900. 

[ec] Although one gives deed of 
trust on land as security, he still re- 
tains the possession within a stat- 
ute, limiting the right to bring ac- 
tion to quiet title to one who is by 
himself or his tenant or other person 
in the actual and peaceable possession 
of the property. Charles A. Warren 
CovAvenAll “Person; /ete.,.1 53° (Cala 771, 
96 P 807. 

[d] _Former possession of defend- 
ant or his ancestor and their claim of 
title will not change the character of 
complainant’s peaceable possession 
taken and maintained immediately 
preceding and at the time bill to quiet 
title was filed, nor make possession of 
complainants a “scrambling posses- 
sion.” Carr vy. Moore, 203 Ala. 223, 
82.8 473. 

[e] Possession held peaceable.— 
(1) Possession of complainant is 
peaceable, where defendant setting 
up a claim of title.has not interfered 
with plaintiff's possession by an act 
which is suable at law, and suit upon 
which will or may involve the title of 
defendant. Allaire v. Ketcham, 55 N. 
J. Eq. 168, 35 A 900. (2) Acts of pos- 
session done without dispute, under a 
belief and claim on the part of com- 
plainant that she owned the premises, 
and showing an occupation and use 
of the property for all of the purposes 
for which its nature enabled it to be 
used, are a sufficient exhibition of 
the peaceable possession under claim 
of ownership required by _ statute. 
Blakeman v. Bourgeois, 59 N. J. Eq. 
473, 45 A594. (3) Where complainant 
erected a structure on the land in dis- 
pute, and defendant, through his at- 
torney, threatened removal of the 
structure or an ejectment suit with- 
in ten days, but failed to take action 
after the expiration of that time, the 
land was in the peaceable possession 
of plaintiff. Dittrich v. Cline, 99 N. 
J. Eq. 444, 131 A 908. (4) The ease- 
ment in a public square acquired by 
dedication is an interest falling with- 
in the protection afforded by Code 
(1896) §§ 809-813, giving the right 
to file a bill to settle title to anyone 
in peaceable possession of lands, 
claiming to own the same. Oates v. 
Headland, 154 Ala. 503, 45 S 910. (5) 
Other cases holding that plaintiff had 
peaceable possession. Rice v. Hen- 
derson-Boyd Lumber Co., 197 Ala. 579, 
73 S 70; Dennis v. McEntire Mercan- 
tile Co., 187 Ala. 314, 65 S 774; Dit- 


quo as against defendant, without regard to the 
claims of third persons.1+ 
refers to the character of the possession, and the fact 
that seme person is denying plaintiff’s right to pos- 
session does not create a disputed or scrambling pos- 
session;!2 but such person must do something indi- 


“Peaceable possession” 


trich v. Cline, supra; Du Bois vy. Wa- 
terman, 87 N. J. Eq. 119, 99 A 143. 

[f] Possession held not peaceable. 
—(1) Where defendants asserted title 
to an easement in a watercourse 
across. plaintiff’s premises, and had 
gone on the premises without plain- 
tiff’s consent, to repair the stream 
every year since 1879, and had de- 
stroyed a gate erected by plaintiff to 
lessen the flow of the water, equity 
has no jurisdiction, prior to the set- 
tlement of the question of defend- 
ant’s rights at law, to quiet title to 
the easement, under an act confer- 
ring jurisdiction in case plaintiff is 
in peaceable possession of the prop- 
erty. De Hanne v. Bryant, 61 N. J. Eq. 
141, 48 A 220. (2) Plaintiff had not 
“peaceable” possession where road- 
Ways on the land had been used for 
forty years. Oeding v. Schweinler, 
(Ch.) 143 A 918 mem [aff 101 N, J. Eq. 
455, 138 A 379]. (3) Other cases hold- 
ing that plaintiff was not in peaceable 
possession. Frederick v. Caldwell 
Real Est., etc., Co., (Ala.) 124 S 858; 
Buchmann Abstract, etc., Co. v. Rob- 
erts, 213 Ala. 520, 105 S 675; Holland 
v. Coleman, 162 Ala. 462, 50 S 128; 
Johnson v. Johnson, 147 Ala. 543, 41 S 


522; Foy v. Barr, 145 Ala. 244, 39 S 
578; Ladd v. Powell, 144 Ala. 408, 
39 S 46; Rynda Dev. Co. v. Gluck, 


(N. J. Ch.) 134 A 370; Arlington Real- 
Ses Vv. (Gluck, GN: diy Ch.) em 13.098 

[ge] Suit not under statute. 
Where the suit is not, strictly speak- 
ing, one under the statute to quiet 
title, but by the owner in possession 
to remove or cancel a deed as a cloud 
on his title, peaceable possession is not 
essential to plaintiff's cause of ac- 


tion. Garrett v. Cobb, 202 Ala. 241, 
80. S 79. 

10. Cooper v. Cooper, 201 Ala. 477, 
13.5. 383 


Wecessity of lawful possession gen- 
erally see infra § 114. 

11. Bradley v. McPherson, (N. J. 
Ch.) 58 A 105; Oeding v.:Schweinler, 
LOLON.Ad., Eq. 455, 138 A. 379. (Barry 
v. Tunick, 97-N. J. Eg. 281127 ‘Ac 458 
[rev on another ground 95 N. J. Eq. 
94, 122 A 439). 

“If by peaceable is meant quiet and 
peaceable as to every . trespasser 


whether claiming title or not, then. 


the possession cannot be said to have 
been altogether peaceable for the 
trespassers whom complainant or- 
dered off, disturbed this peaceable 
possession. But, I think, the true 
construction of the statute is that the 
possession must be peaceable as 
against the defendant.” Allaire v. 
Ketcham, 55 N. J. Eq. 168, 170, 35 A 
900 [quot Oeding v. Schweinler, 101 

nde) Wg.) 455, 458) 1384 As 379" (att 
(Ch.) 148 A 918 mem) ]. 

12. Owens v. Betts, 219 Ala. 604, 
122 S 811; Mongtomery v. Spears, 218 
Ala. 160, 117 S 753; Buchmann Ab- 
stract, ‘ete., Cotv. Roberts, 213 Ala. 
520,105 S 675; Carr v. Moore, 203 Ala. 
223, 82 S 473; Georgia Cent. R. Co. 
v. Rouse, 176 Ala. 138, 140, 57 S. 706; 
Jordan v. McClure Lumber Co., 170 
Ala. 289, 310, 54 S 415; Geo. EH. Wood 
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eating that he claims to be in possession himself.1% 
Merely going upon the land, however, while it is in 
plaintiff’s possession, claiming title thereto and 
warning plaintiff off, is not sufficient to affect plain- 
tiff’s peaceable possession.!* Nor will the fact that 
the adverse claimant is a tenant in common with 
plaintiff qualify the latter’s peaceable possession 
under claim of title.t° The possession of defendant 
which will make plaintiff’s possession a disputed one, 
and thus defeat his action, need not, however, be 
technically an adverse possession which would in 
time ripen into title.1® And it has been held that 
defendant’s claim of possession through attornment 
of plaintiff’s tenant is sufficient to make plaintiff’s 
possession a disputed one,t*? notwithstanding the 
generai rule that a tenant is estopped to attorn to a 
stranger.1* 

Actual or constructive peaceable possession. In 
some jurisdictions the statute further provides that 
the peaceable possession may be either actual or con- 
structive,!® and under such a provision it is of course 


Lumber Co. v. Williams, 157 Ala. 73, 
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865, 10 Sawy. 606; 
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as indispensable that a constructive possession be 
peaceable, as that actual possession be so.° Con- 
structive possession, if peaceable, is sufficient wheth- 
er the land is vacant or not.?? 

[§ 114] 8. Lawful or Unlawful Possession. The 
possession that gives jurisdiction in actions to quiet 
title, whenever possession is a jurisdictional fact,7 
must be such as was acquired in a legal manner, 28 
and hence possession wrongfully obtained, ? whetb- 
er by force?® or fraud,?® will not suffice. And the 
same is true ofa possession illegally retained by a 
grantor after he has conveyed the fee.** In some 
jurisdictions, however, it has been held that, under 
a statute giving a right of action to a person in pos- 
session, a person having such possession may sue, 
irrespective of the mode by. which he acquired it.? 

Possession taken in contemplation of suit. It has 
been held that possession taken for the purpose of 
instituting an action to quiet title is sufficient,?® if 
it was not tortious or in violation of the prior pos- 
session of another;°° but that it is otherwise where 


King v. French, 14 Fla.—Hughey v. Winborne, 44 Fla. 


47 S 202. 

“Tt requires actual possession or 
constructive possession; and while it 
must be peaceable, it does not mean 
that the right or title thereto must 
not be disputed, for that is what the 
suit is intended to determine and 
quiet.” Jordan v. McClure Lumber 
Co., supra [quot Georgia Cent. R. Co. 
v. Rouse, supra]. 

13. Buchmann Abstract, etc., Co. 
v. Roberts, 213 Ala. 520, 105 S 675; 
Geo. E. Wood Lumber Co. v. Williams, 
157 Ala. 73, 47 S 202. 

14. Jordan v. McClure Lumber Co., 
170 Ala. 289, 54 S 415. 


15. Powell v. Mayo, 24 N. J. Eq. 
178. 

16. Frederick v. Caldwell Real 
Hst.,. ete., -‘Co., (Ala.)” 124 ‘SE 858; 


Buchmann Abstract, etc., Co. v. Rob- 
erts, 213 Ala. 520, 105 S 675; Crab- 
tree v. Alabama’ Land Co., 155. Ala. 
5138, 46 S 450. See also Adverse Pos- 
session § 322. 


17. Donohoo vy. Smith, 207 Ala. 296, 
92 S 455. 
18. Donohoo v. Smith, supra. 


Right of tenant to attorn to third 
person see Landlord and Tenant § 604. 

19. See statutory provisions. 

[a] What constitutes constructive 
possession.—(1) ‘“‘Constructive pos- 
session, a possession in law it is 
sometimes called, is that possession 
which the law annexes to the legal 
title or ownership of property, when 
there is a right to the immediate ac- 
tual possession of such property, but 
no actual possession.’’ Southern R. 
Co. v. Hall, 145 Ala. 224, 226, 41 S 135. 
(2) One having a legal estate in fee 
in the land has the “constructive” 
possession, unless there is an actual 
possession in someone else. Geo. BH. 
Wood Lumber Co. v. Williams, 157 
Ala. 73, 47 S 202. 

{b] Facts held to show construc- 
tive possession.—Montgomery Vv. 
Spears, 218 Ala. 160, 117 S 753. 

[c] Facts held not to show con- 
structive possession.—Brown vy. Pow- 
ers, 167 Ala. 518, 52 °S 6473. Stali- 
worth v. Roberts, 165 Ala. 160, 51 S 
cL DOs 

20. Birmingham Securities Co. v. 
Southern Univ., 173 Ala. 116, 55 S 
240; Holland y. Coleman, 162 Ala. 462, 


50 S 128. 
21. Kyle v. Alabama State Land 
Co., (Ala.) 41 S 174. 


22. See supra § 98.et seq. 
23. U. S.—Stark v. Starr, 6 Wall. 
402, 18 L. ed. 925; Jones v. Amalga- 


mated Burlesque Enterprise, 285 Fed. 
420; Goldsmith v. Gilliland, 22 Fed. 


F. Cas. No. 7,798, 2 Sawy. 441. 

Ala.—Campbell v. Davis, 85 Ala. 56, 
4 S$ 140. 

Ill.— Hardin v. Jones, 86 Ill. 313. 

Kan.—Juhlin v. Hutchings, 90 Kan. 
618, 135 P ‘598, 90 Kan. 865, 136 P 942; 
Giltenan v. Lemert, 13 Kan. 476; Giles 
v. Ortman, 11 Kan. 59. 

Mich.—Lillie v. Snow, 118 Mich. 611, 
77 ae 241 

C.—Peacock v. Stott, 104 N. C. 
154, ‘10 SE 456. 

Or.—Trotter vy. Stayton, 41 Or. 117, 
68 P 3; Tichenor v. Knapp, 6 Or. 205. 

W. Va.—Perry v. McDonald, 69 W. 
Va. 619, 620, 72 SE 745 [cit Cye]. 

[a] Possession held to have heen 
lawfully acquired.—Complainant ac- 
quired title to lands in suit by con- 
veyance from one who had purchased 
them under a decree for taxes. At the 
date of the conveyance defendant was 
in possession by a tenant. Complain- 
ant procured the tenant to yield pos- 
session to her without process. Lt 
was held that, as defendant’s title had 
terminated by operation of law, com- 
plainant’s possession, necessary to en- 
able her to maintain a bill to quiet 
title, was not wrongfully obtained. 
ee v. Snow, 118 Mich. 611, 77 NW 

{[b] That possession was taken in 
nighttime will not of itself defeat the 
action. Perry v. McDonald, 69 W. Va. 
619, 72 SE 745. 

24. U. S.—ZJones v. Amalgamated 
Burlesque Enterprise, 285 Fed. 420. 

Ala.—Dunlap v. Regan, 185 Ala. 94, 
64 S 606; Collier v. Carlisle, 133 Ala. 
478, 31 S 970; Fleming v. Moore, 122 
Ala. 399, 26 S 174; Campbell v. Da- 
vis, 85 Ala. 56, 4 S 140; Turnley v. 
Hanna, 67 Ala. 101. 

Fla.—Hughey v. Winborne, 44 Fla. 
601, 338 S 249. 

Ill.— Hardin v. Jones, 86 Ill. 313; 
Comstock v. Henneberry, 66 Ill. 212. 

Mo.—Daudat v. Keen, 124 Mo. 105, 27 
SW 361. 

W. Va.—Abner v. Young , 84 W. Va. 
3365, 99 sol) bbz 

And see cases infra note 25 et seq. 

[a] Surreptitious entry by com- 
plainant on premises conveyed by him 
twenty years before, and then in 
peaceable possession of the tenant of 
a subsequent grantee, and exclusion 
of such tenant from possession is un- 
lawful, and does not give possessory 
rights which will support a suit to 
quiet title. Jones v. Amalgamated 
Burlesque Enterprise, 285 Fed. 420. 

25. Ala.-—Tomlinson v. Watkins, 
77 Ala. 399; Turnley vy. Hanna, 67 
Ala. 101. 


‘tiffs 


601, 33 S 249. 

Tll.— Delaney v. O’Donnell, 234 Ill. 
109, 84 NE 668; Gage v. Hampton, 127 
Tll. 87, 20 NE 12, 2 LRA 512; Gould v. 


Sternburg, 105 Ill. 488; Hardin v. 
Jones, 86 J1l. 8313; Comstock v. Henne- 
berry, 66 Ill. 212. 


Kan.—Juhlin v. Hutchings, 90 Kan. 
618, 135 P 598, 90 Kan. 865, 136 P 942. 
Mich.—Crosby v. Hutchinson, 126 
Mich. '56, 85 NW 255; Rubert v. Bray- 
ton, 82 Mich. 632, 46 NW 935. 

W. Va 84 W. Va. 
336, 99 SE 562, 556 Tquot Cye]; Perry ' 
vy. McDonald, "69 W. Va. 619, 620, 72 
SE 745 [cit Gye]. 

26. Ala.—Collier v. 133 
Ala. 478, 31 S 970. 

Ill. Hardin v. Jones, 86 Ill. 313. 

Mich.—Wakefield v. Sunday Lake 
Min. Co., 85 Mich. 605, 49 NW 185. 

Va.—Meade v. King, 111 Va. 283, 68 
SE 997. 

W. Va.—Abner v. Young, 84 W. Va. 
336, 99 SEH 552, 556 [quot Cyc]; Har- 
man v. Lambert, 76 W. Va. 370, 85 SE 
660, 662 [cit Cyc]; Perry v. McDon- 
ae i W. Va. 619, 620, 72 SE 745 [cit 

ye 

[a] Rule applied.—(1) The court 
will not take jurisdiction where the 
possession is acquired by buying off 
the tenant of another and entering in- 
to possession such a proceeding being 
fraudulent both in law and in fact. 
Hardin v. Jones, 86 Ill. 313. (2) Since 
a landlord’s rights under a lease de- 
volved upon his grantees, an attempt- 
ed attornment by the tenant to plain- 
by delivering the keys was a 
fraud on the landlord’s rights, and 
plaintiffs cannot rely on it as showing 
a possession entitling them to sue to 
quiet title. Meade v. King, 111 Va. 
283, 68 SE 997. 

27. Walker v. Pogue, 2 Colo. A. 
149529 P LOL. ° 

28. Reed v. Calderwood, 32 Cal. 
109; Scorpion Silver Min. Co. v. Mar- 
sano, 10 Nev. 370. 

[al] One who, by collusion with 
tenant, acquires possession of the 
leased premises, has such possession 
that he may maintain an action to 
quiet title to the same. Calderwood 
v. Brooks, 45 Cal. 519; Reed v. Calder- 
wood, 32 Cal. 109. 

29. Lauderbach vy. Lewis, 214 Ky. 
521, 283 SW 973. See Glos v. Davis, 
216 Tl. 532, 75 NE 208 (where the acts 
held to establish possession were done 
immediately before the bill was filed). 

30. Kraus v. Congdon, 161 Fed. 18, 
88 CCA 182; Apperson vy. Allen, 42 
Mo. A. 5387; Perry v. McDonald, 69 W. 
Va. 619, 72 SH 745. 


Carlisle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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possession taken for such purpose was obtained by 
force, fraud, or other wrongful means.*! 
other hand some authorities have held that a pos- 
session obtained peaceably, although by a trespass, 
and for the purpose of bringing suit, is sufficient.*? 

[§ 115] 9. Possession of Part of Tract. 
possession by plaintiff of part of a tract of land, 
coupled with constructive possession of the balance, 
where no one is in actual adverse possession of such 
balance, is a sufficient possession of the whole to 
sustain an action to quiet title,*® at least where such 
balance constitutes but a small portion of the 
Otherwise stated, plaintiff’s actual posses- 


whole.®4 
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On the 


Actual 
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sion of the particular tract is sufficient possession 
of adjoining land held under the same title and 
used in connection therewith.’ 
possession of a tract of land purchases an adjoining 
tract, he will be presumed to have extended his pos- 
session over the part so acquired, and may maintain 
a bill to quiet title thereto.*® 
patent to all unappropriated lands within a certain 
boundary, possession of certain detached parcels of 
unappropriated land, 
dispute by land already appropriated, is not such 
possession as will extend over all lands unappropri- 
ated when the patent issued.*” 


So where one in 


But where one has a 


separated from the land in 


VII. ADVERSE CLAIM OR INTEREST OF DEFENDANT®* 


[§ 116] A. Necessity. In order to maintain the 
statutory action to determine adverse claims to real- 
ty, there must be a showing that defendant asserts a 
claim which is adverse to plaintiff’s title or posses- 


sion.?® 


sl. ° Crosby -v;' Hutchinson,’ 126 
Mich. 56, 85 NW 255; Rubert v. Bray- 
ton, 82 Mich. 632, 46 NW 935; Dyer 
v. Baumeister, 87 Mo. 134. 

[a] Possession acquired by tres- 
pass.—Plaintiff’s possession is insuf- 
ficient where it is merely nominal, 
and was acquired by an act of tres- 
pass for the sole purpose of institut- 
ing a suit to quiet title. Dyer v. 
Baumeister, 87 Mo. 134; Swayze v. 
Bride, 34 Mo. A. 414. 

[b] Possession acquired by sharp 
practice.—The statute authorizing a 
person in possession to file a bill to 
quiet title does not apply to a case 
where by sharp practice a person ac- 
quires possession just before filing 
‘his bill, and where previously ‘he had 


a remedy by ejectment. Watson v. 
Lion Brewing ‘Co., 61 Mich. 595, 28 
NW 726; Stetson v. Cook, 39 Mich. 
750. ; 

32. Sayre v. Sage, 47 Colo. 559, 108 
P 160; Phillippi v. Leet, 19 Colo. 246, 
35-E- 0. 

33. U. S.—Roberts v. Northern 


Pac, CG, 2158) Ue Ss L,71 by SCE 256, 
39 L. ed. 873; Rowe v. Kidd, 259 Fed. 
127, 170 CCA 195 [aff 249 Fed. 882]. 

Cal.—Coleman y. San Rafael Turnp. 
Co., 49 Cal. 517. 

Ky.—Turner v. Bowens, 180 Ky. 
755, 203 SW 749; Weaver v. Bates, 33 
sw IAT 27 KyL 1218. See Osborn 

v. ‘Roberts, 186 Ky. 160, 216 SW 359 
Chalding that plaintiffs, having 
proved their title to the whole of each 
of the two tracts of land, were in ac- 
tual possession of all, unless the por- 
tions in controversy were, at the time 
suit was filed, in actual adverse pos- 
session of defendants). 

Mo.—Pharis v. Bayless, 122 Mo. 116, 
26 SW 1030. 

N. M.—Gentile v. Kennedy, 8 N. M. 
347, 45 P 879. 


Utah. —Goldberg v. Taylor, 2 Utah 
486. 
[a] Rule applied.—One having a 


deed and good title to a tract of land, 
and actual possession of part of it, 
has constructive possession of the re- 
mainder, enabling him to maintain a 
suit to quiet title thereto against one 
who, although having a deed giving 
him color of title thereto, being in 
possession of other lands included in 
his deed, has done nothing but ir- 
regular, occasional, or equivocal acts 
to oust the true owner. Gentile v. 
Kennedy, 8 N. M. 347, 45 P 879. 

[b] Adjoining lands susceptible of 
occupation for part of year only.—If 
one who‘has a paper title to a tract of 
salt marsh tideland, which is not sus- 
ceptible of occupation except during 
three months in the year, and in 
which there is a dry knoll, has actual 
possession of the knoll, and there is 
no adverse possession to the remain- 


[51 C. J.—13] 


[§ 117] B. What 
Whenever the statute provides broadly for the de- 
termination of adverse claims,*° it is usually held to 
embrace any claim or interest whatsoever asserted 


Constitutes—1l. In General. 


adversely to plaintiff’s title or right,#1 whether or 


der, he may resort to his title deeds 
to extend his possession to the re- 
mainder of the tract, so as to enable 
him to sue in equity to quiet his title. 
Coleman v. San Rafael Turnp. Co., 49 
Calo. 

[ec] Adverse possession held not 
shown.—Van Deventer y. Lott, 180 
Fed. 378, 103 CCA 524. 

34. Williams v. Lowe, 175 Ky. 369, 
194 SW 342; Fitz Hugh v. Barnard, 
12 Mich. 104. 

{a] Thus plaintiff's possession of 
the land covered by his deed, except a 
small part on which defendant has 
intruded, was held a sufficient posses- 
sion to maintain an action to quiet 
title. Williams v. Lowe, 175 Ky. Be) 
194 SW 342. 

35. Elliott v. Atlantic City .:-149: 
Fed. 849; Yard v. Ocean Beach Assoc., 
49 N. J. Eq. 306, 24 A 729. 


36. Cates v. Loftus, 4 T. B. Mon. 
(Ky.) 439. 

37. Moses v. Gatliff, 12 SW 139, 11 
Kyl 356. 

38. Evidence of adverse claim: 


Admissibility see infra §§ 230, 231. 
Burden of proof see infra. § 926. 
Weight and sufficiency see infra § 235. 

Pleading adverse claim see infra §§ 
166, 189; 

39. U. S.—-Parrish v. 
Black 606, 17 L. ed. 317; 
Griffin, 1 io (2d) 224. 

Ala.—Smith v. Irvington Land Co., 
190 Ala. 455, 67 S 250; Birmingham v. 
Wills, 178 Ala. 198, 59 S 178, AnnCas 
a 746. 

al.—Harrigan v. Mowry, 84 Cal. 
456, 22 P 658, 24 P 48; Bulwer Cons. 
Min. Co. Vv. Standard Cons. Min. Co., 
83 Cal. 589, 23 P1102. 

Colo.—Italian- American Bank v. 
Lepore, 79 Colo. 466, 246 P 792; Hough 
v. Lucas, 76 Colo. 94, 230 P 789; Smith 
v. Schlink, 15 Colo. A. BAG OPA Te 
1044; Miller v. Hall, 14 Colo. A. 367, 
60 P 194; Walker v. Pogue, 2 Colo. 
A. ae 29 r 1017. 

a.—Coleman v. Jaggers, 12 Ida. 
125, 85 P 894. a 
og nt—Dumont “Ve, Duforey +27 sind: 

Ky.—Moore v. Boner, 7 Bush 26. 

Mass.—Gilman v. Gilman, 171 Mass. 
46, 50 NE 452. 

Mich,—Stockton Vie tee VV LiL) Sta Semel 
Dougl. 546. 

Minn.—Weide v. Gehl, 24 Minn, 449; 
Steele v. Fish, 2 Minn. 153. 

N. J.—Arlington esti Comnnve 
Gee OT INE Se EN Blase be (ee Ay 3.8: 
ioe Y.—Onderdonk v. Mott, 34 Barb. 

Oh.—Rhea v. Dick, 34 Oh. St. 420. 

Or.—Altschul v. State, 72 Or. 591, 
144 P 124. 

S. D.—Heilman y. Heilman, 28 S. D. 
303, 133 NW 256, AnnCas1914B 343. 

[a] Rule applied to personalty.— 


Ferris, 2 
Winford v. 


Heilman v. Heilman, 28 S. D. 303, 133 
NW 256, AnnCas1914B 343. 

40. See statutory provisions. 

41. U. S.—Nichols v. Nichols, 20 
F. (2d) 474 (Kansas statute). 

Cal.—Yuba Iny. Co. v. Yuba Cons. 
Gold Fields, 199 Cal. 208, 248 BP 672; 
Castro v; Barry, 79 Cal. 448, 21 P 946; 


Withers v. Jacks, 79 Cal. 297, 21 P 
824, 12 AmSR 143; Joyce v. McAvoy, 
317. Calg 273,892 An Din die Euead aay. 


Fordyce, 17 Cal. 149; Akley v. Bas- 
sett, 68 Cal. A. 270, 228 P 1057. 

Ha 22 
Hawaii 233. 

Ida.—Carns v. Idaho-Iowa Lateral, 
éte., Co., 34 Ida.,.330; 2027 P1011 Per 
tengill v. Blackman, 30 Ida. 241, 164 P 
358; Stewart Min. Co. v. Ontario Min. 
Co.,..23 Ida.“724,,132 P 737 faff!237..G. 
$7350) 3b SCty 610.5 59's li, ted 69S 9s 
Johnson v. Hurst, 10 Ida. 308, 77 P 
eas Fry v. Summers, 4 Ida. 424, 39 P 


Ind.—Stumph v. Reger, 92 Ind. 286. 
Iowa.—Equitable L. Ins. Co. v. C. C. 
Taft, 192 Iowa 934, 179 NW 880; Lanz 
v. Schumann, 175 Iowa 542, 154 NW 
Walal. 
Roe eee v. Trisler, 1 Ky. Op. 

Mo.—Hunt v. Hunt, 307 Mo. 3875, 
270 SW 365. 

N. J.—Ludington vy. Elizabeth, 34 
N. aoe Eq. 357. 

C.—Satterwhite v. Gallagher, 173 
N. Na 525,922 SH 69.) Chrisman ive 
Hilliard, 167 ING Ones 82 SE 949; Rum- 
bo v. Gay Mfg. Co., 129 NEN 9S So 
SE 581. 

Oh.—Rhea v. Dick, 34 Oh. St. 420; 
vee Seggern v. Meifeld, 1 OhNPNS 

Or.—Lovelady v. Burgess, 32 Or. 
418, 52 P 25. 

S. D—Duxbury v. McCook County, 
48 S. D. 523, 205 NW 242; Berry v. 
Howard, 33 Sy Dy 447, 146 NW 577. 
ig tah—Goldberg v. Taylor, 2 Utah 

Wash.—King _ v. 32 
Wash. 634, 73 P 668. 

“Having reference to the broad and 
inclusive language of the statute, the . 
mischief complained of and the pur- 
pose sought to be accomplished, we 
are of opinion that the law, as its 
terms clearly import, was designed 
and intended to afford a remedy 
wherever one owns or has an estate 
or interest in real property, whether 
he is in or out of possession, and an- 
other wrongfully sets up a claim to 
an estate or interest therein which 
purports to affect adversely the es- 
tate or interest of the true owner and 
which is reasonably calculated to bur- 
den and embarrass such owner in the 
full and proper enjoyment of his pro- 
prietary rights, including the right to 
dispose of the same at its fair market 


Branscheid, 
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not it constitutes 


value. And it Should and does extend 
to such adverse and wrongful claims, 
whether in writing or parol, whenever 
a claim by parol, if established, could 
create an interest or estate in the 
property, as in case of a parol trust 
or a lease not required to be in writ- 
ing.” Satterwhite v. Gallagher, 173 N. 
C. 525, 528, 92'SE 369 [quot Southern 
State Bank v. Sumner, 187 N. C. 762, 
764, 122 SE 848; Nobles v. Nobles, 177 
N. C. 243, 244, 98 SE 715]. 

“Plaintiff has. a right to be quieted 
in his title whenever any claim is 
made to real estate of which he is in 
possession, the effect of which claim 
might be litigation or a loss to him 
of the property.’’ Head v. Fordyce, 17 
Cal. 149, 152 [quot McLeod v. Lloyd, 
Sse Ore200, 24 Tt PHToo eter 491% 

fa] Ilustrations.—(1) An action 
may be maintained against one who 
claims that, by contract, he is enti- 
tled to all property plaintiff may leave 
at his death, which claim, if estab- 
lished, would deprive plaintiff of the 
right to dispose of the land by will. 
Nichols v. Nichols, 20 F. (2d) 474. (2) 
A purchaser at an execution sale of 
land, conveyed by the debtor to de- 
fraud creditors, may sue a vendee, 
with knowledge of the fraudulent in- 
tent, to quiet title, under the statute 
providing that an action may be 
brought by any person against anoth- 


er, who claims an estate or interest | 


in land adverse to him, for the pur- 
pose of determining such claim. Jud- 
son v. Lyford, 84 Cal. 505, 24 P 286. 
(3) A landowner may have his title 
quieted against an option contract for 
the purchase of the Jand which is un- 
enforceab'e specifically by either par- 
ty. Jolliffe v. Steele, 9 Cal. A. 212, 98 
P 544. (4) Where an execution sale 
is void, one acquiring title from the 
execution debtor after the sale can 
maintain a suit to quiet title on a 
complaint generally asserting title in 
himself and that defendant claims 
some interest in the lands adverse to 
him. Stumph v. Reger, 92 Ind. 286. 
(5) Where the husband of a vendor 
orally agreed to sign her deed, and, 
after the purchaser’s performance, re- 
fused to do so, the purchaser was en- 
titled to have his title quieted as 
against the husband’s claim of an in- 
terest in the land. Lanz v. Schumann, 
175 Iowa 542, 154 NW 911. (6) The 
court has jurisdiction to determine 
whether the equitable title of plaintiff 
should prevail over the legal title ot 
defendants where a partition deed to 
defendant, by mistake, contained land 
belonging to plaintiff. Hunt v. Hunt, 
307 Mo. 375, 270 SW 365. (7) An ac- 
tion may be brought to set aside a 
sale of land to enforce a void munici- 
pal assessment, ‘under a statute au- 
thorizing actions for the determina- 
tion of claims to real property. Lud- 
ington v. Elizabeth, 34 N. J. Eq. 357. 
(8) An action lies in favor of one in 
possession against a purchaser of the 
land at execution sale who has served 
on plaintiff a notice to quit. Love- 
lady v. Burgess, 32 Or. 418, 52 P 25. 

[b] Easement for highway is an 
encumbrance on real property within 
Rev. Code (1919) § 2846, authorizing 
an action to, quiet title against any 
person claiming an estate or interest 
in, or a lien or encumbrance upon, real 
property. Duxbury v. McCook Coun- 
ty, 48 S. D. 523, 205 NW 242, 

[ec] Claim of dower.—A suit to re- 
move a cloud on title, under Consol. 
St. § 1743, extends to the potential 
claim of a feme defendant to her in- 
choate right of dower. Southern State 
ae v. Sumner, 187 N. C. 764, 122 SE 
848. 

{d] It is unnecessary for plaintiff 
to wait until he has been disturbed in 
his possession by an action and judg- 
ment against him; it is sufficient if, 
while he is in possession, a party out 


a technical cloud on title.*? 
this rule relief may be had against instruments which 
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Under 


of possession claims an adverse estate 
a NO Saas Curtis v. Sutter, 15 Cal. 


{e] Lis pendens (1) is within a 
statute providing that a person in 
possession of real estate may main- 
tain an action against a person claim- 
ing an interest in the property or any 
right thereto adverse to him for the 
purpose of determining such claim. 
King v. Branscheid. 32 Wash. 634, 73 
P 668. (2) P'aintiff need not wait for 


a determination of the suit in which 


the lis pendens was filed.. King v. 
Branscheid, supra. 

{f] In New York (1) under Code 
Civ. Proc. § 1638, authorizing an ac- 
tion by a party in possession to deter- 
mine an adverse claim against a de- 
fendant who makes or might make a 
claim to an “estate in that property 
in fee, or for life, or for a term of 
years not less than ten, in possession, 
reversion or remainder, or to any in- 


terest in that property, including any ; 


claim in the nature of an easement 
therein,’ ete, an action may _ be 
brought against a tenant asserting 
ownership of the land and a right to 
remove fixtures which have become a 
part of the real estate. Robinson v. 
Pratt, 151 App. Div. 738, 136 NYS 98. 
(2) So an action may be brought 
against one asserting an unjust claim 
to an easement in realty owned by 
plaintiff. Dime Sav. Bank v. Butler, 
88 Misc. 699,152 NYS 448 [aff 167 App. 
Div. (257, 152 NYS 633 (Affe 275 ENG LY: 
708, 109 NE 1073)]. (3) Where plain- 
tiffs were induced by defendant to 
enter into and perform a contract with 
his father, that they should care for 
the father during his lifetime and 
receive as consideration therefor the 
use of his farm for twenty-five years, 
and defendant thereafter secured a 
deed to the farm which made no men- 
tion of this agreement, and then, after 
his father’s death, demanded rent and 
denied plaintiffs’ rights under the 
agreement, plaintiffs were entitled, 
under the code, to sue to quiet their 
title under the lease. Parmely v. 
Showdy, 86 Mise. 634, 148 NYS 1086. 
(4) But one having rights only as an 
assignee of or a subtenant under a 
lease expiring in five years is not one 
against whom the action may be 
brought under such provision of the 
code. Hollister v. Wohlfeil, 115 App. 
Div. 400, 100 NYS 907. 

42. U. S.—Parrish v. Ferris, 2 
Black 606, 17 L. eds 317; Ormsby v. 
Ottman, 85 Fed. 492, 29 CCA 295. 

Cal —Pennie v. Hildreth, 81 Cal. 127, 
22 398. 

Colo.—Walker v. Pogue, 2 Colo. A. 
149.529 P1017. 

Sa er v. Atlanta, 122 Ga. 
539, 50 SE 492 

Ind.—Green vy. Glynn, 71 Wikia 336; 
Schori v. Stephens, 62 Ind. 441. 

PTS Ve hain gsi Vv. Hee 21 Iowa 


jo han Bremner v. Bigelow, 8 Kan. 
Ky.—Kincaid v. McGowan, 88 Ky. 


91,4 SW 802, 9 KyL 987, 138 LRA 289; 
Moore v. Boner, 7 Bush 26. 

Miss.—Cook vy. Friley, 61 Miss. 1. 

N. D.—Sexton v. Sutherland, 37 N: 
D. 500, 164 NW 278. 

Or.—Lovelady v. Burgess, 32 Or. 
418, a2 129) 

Ss. D.—Clark v. Darlington, 7 S. D. 
148, 683 NW 771, 55 AmSR 835. 

Wis.—Broderick v. Cary, 98 Wis. 
419, 74 NW 95. 

And see cases infra note 43. 

[a] Attempt to sell land on execu- 
tion against third person, even though 
such claim would not be deemed a 
cloud on the title under the rule gov- 
erning courts of equity, is regarded 
as an adverse claim. Wilhelm vy. 
Woodcock, 11 Or. 518, 5 P oily Mur- 
pho Sears, 11 Or. 127, 4 P 471. 


[§ 7 


are void on their face,#? and which do not, therefore, 
constitute clouds on title within the principles of 


tion under Rey. Codes (1921) § 9479, 
to quiet title, as distinguished from 
an action under § 8733 to remove a 
cloud ‘on title, it is sufficient that a 
claim is made adversely to the title 
of plaintiff, and the instrument under 
which defendant claims need not con- 
stitute a cloud on title. Hochsprung 
vy. Stevenson, 82 Mont. 222, 266 P 406; 
Slette v. Review Pub. Co., 71 Mont. 
518, 230 P 580. 

43. Cal.—Kittle v. Bellegarde, 86 
Cale 5565425 se 5p: 

Colo._-Empire Ranch, etc., Co. v. 
Wilson, 24 Colo. A. 88, 181 P 779. 

Minn.—Palmer v. Yorks, 77 Minn. 
20, fe NW 587. 

Y.—French v. New Rochelle, 141 
ress iN 8, 125 NYS 677. 

N. C.—Christman v. Hilliard, 167 N. 
C. 4, 82 SH 949. 

N. D.—Rasmussen v. Hagler, 15 N. 
D. 542, 108 NW 451. 

Or.—Pubols v. Jacobsen, 91 Or. 256, 
177 P 629; Mount v. McAulay, 47 Or. 
444, 838 P 529; Moores v. Clackamas 
County, 40 Or. 536, 67 P 662. 


Utah.—Wey v. Salt Lake City, 35 
Utah 504, 101 P 381. 
Wash.—-Bird Timber Co. v. Snoho- 


mish County, 88 Wash. 90, 152 P 689; 
Crowley v. Byrne, 71 Wash. 444, 129 
P 113; Pacific Coast Pipe Co. v. Hed- 
ican, 61 Wash. 576, 112 P 655, AnnCas 
LYT2C 7833; McGuinness v. Hargiss, 56 
Wash. 162, 105 P 233, 21 AnnCas 220; 
Cordiner v. Finch Inv. Co., 54 Wash. 
574, 103 P 829; Norton v. Gross, 52 
Wash. 341, 100 P 734; Watson v. Glov- 
er, .21 Wash. 677, 59 ’p 516; Lemon v. 
Waterman, 2 Wash. fa 485, 7 P 899. 

“In view of the law as codified in 
the Civil Code, §§ 4892, 4893, the in- 
strument may be canceled, not only 
when- it meets the definition of a 
technical cloud, but also when it may, 
be vexatiously or injuriously used 
against the owner or when it casts 
Suspicion upon his title, or when it 
subjects him to, future liability or 
present annoyance and the cancella- 
tion is necessary to his present pro- 
tection. Names should be disregard- 
ed, and relief should be afforded 
against the harmful effect of the in- 
strument whether it as a matter of 
strict law ought to have that effect 
or not.” Weyman vy. Atlanta, 122 Ga. 
539, 542, 50 SE 492 

[a] Tax deed void on its face may 
be canceled, although not a technical 
cloud on title. Weyman y. Atlanta, 
122 Ga. 539, 50 SH 492; Christman v. 
Hilliard, 167 N.C. 4, 82 SE 949. | 

[b] Assessment, although void on 
its face, may be set aside in a statu- 
tory action for the determination of 
an adverse claim. French v. New 
Rochelle, 141 App. Div. 8, 125 NYS 
677; Wey v. Salt Lake City, 35 Utah 
504, 101 P 381. 

[c] Mortgage by stranger to title. 
—Under Remington & B. Code § 809, 
authorizing the determination of con- 
flicting claims to real estate, an action 
to remove a cloud on title lies where 
the person in possession is incommod- 
ed by the assertion of some claim 
adverse to him, and an owner in pos- 
session may sue for the removal of a 
cloud on his title, based on a mortgage 
executed by a stranger. Pacific Coast 
Pipe Ce. v. Hedican, 61 Wash. 576, 
liz P 655, AnuCasl1912C 833. 

[da] Claim by purchaser at execu- 
tion sale under void judgment is an 
adverse claim as against the one who 
had purchased the land from the ex- 
ecution debtor. Rasmussen y. Hag- 
ler, 15 N. D. 542, 108 NW 451. 

Fey in Florida (1) under Gen. St. 
(1906) § 1950, it is no bar to relief 
that the adverse claim or interest is 
void on its face, or, if not void on its 


face, requires extrinsic evidence to 
establish its validity. Johnson vy. 
Baker, (32 Fla.’ '6, T7409 327032 (72 )e oA 


In Montana, in a Statutory ac- sheriff's deed to land attached and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 117-119] 


equity hereinbefore stated.44 Nor is it material 
whether defendant claims under a recorded instru- 
ment or merely asserts an unknown but hostile 
claim.t® The adverse claim or interest contemplat- 
ed is not, however, simply with reference to the pos- 
vession, but it must be in the legal sense the asser- 
tion of an adverse claim or interest in the property.*® 
Moreover the statute has been construed as giving 
a remedy only against persons who are in a position 
to assert their rights, and not against those who-are 
barred by a temporary estoppel;*7 and hence, where 
possession by plaintiff is required, the action cannot 
be maintained by a landlord against his tenant in 
possession for the purpose of, determining the validi- 
ty of an adverse title set up by the tenant.48 But 
it is otherwise where the statute has dispensed with 
the necessity of possession by plaintiff.4®° And it 
has been held that, where an assignee of rents has 
taken possession from the tenant, claiming the right 
of possession for the full term, free from the land- 
lord’s right to terminate the tenancy on sale of the 
property, the landlord, without waiting for the date 
on which the tenancy could be terminated and then 
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‘bringing ejectment or forcible entry and detainer. 


may at once bring suit against the assignee to quiet 
title.°° A grantor, after conveying the legal title, 
cannot maintain an action under the statute, since 
the title is in privity and not adverse.*? 

[§ 118] 2. Present or Future Interest. A claim - 
may be adverse, although defendant is not asserting 
a present right to recover possession;°? an assertion 
of a future or contingent interest is sufficient.°* Ac- 
cordingly, a person claiming an estate in fee may 
maintain an action against one wrongfully claiming 
an estate in reversion or remainder,®* and a devisee 
in whom a contingent remainder is vested may main- 
tain an action against other contingent remainder- 
men to quiet title, although the life estate is not 
terminated.®° But one claiming only a life estate 
cannot maintain an action to determine adverse 
claims to the remainder, because such claims are not 
adverse to him.®° 

[§ 119] 3. Lien Claims. Whether an action will 
lie against lien claimants under the statute depends 
upon the phraseology of such statute and the con- 
struction given thereto by the courts.°7 In some 


afterward levied and sold on execu- 
tion upon a void judgment against a 
nonresident defendant, of whom the 
court had'not acquired jurisdiction, is 
void. and will be set aside in an action 
by the holder,of the legal title. Corn- 
ket v. Willeford, 73 Fla. 305, 73 S 

[f] Im Georgia (1) under Civ. Code 
§ 4893, declaring that);an instrument 
which gives complainant thereunder 
an “apparent rieht in or to” the prop- 
erty may constitute a cloud on title, 
the fact that a city is attempting. to 
enforce two executions for assess- 
ments against. two different parcels 
of land belonging to the same person 
and that a third execution has been 
issued against the same person for 
assessment, the levy of which is 
threatened, will not authorize an in- 
junction on the ground of clouds on 
title. Gainesville v. Dean, 124 Ga. 
750, 754, 53 SE 183. (2) The rule.is 
not changed by Acts (1905) p 102, 
providing that in proceedings to re- 
move clouds on title the relief sought 
shall not be denied solely on the 
ground that the invalidity of the in- 
strument sought to be canceled as a 


cloud appears on its face. Gaines- 
ville v. Deane, supra. 
In Mississippi Rev. Code 


Le] 

(1871) § 975, providing for removal of 
clouds on real property by the real 
owner, whether in possession or not, 
entitles such owner to sue to remove 
a cloud cast upon his title by an in- 
valid deed, even though such deed be 
one which, when tested by applicable 
legal principles, is void upon its face. 
Louisville, ete., R: Co. v. Western Un- 
ion Tel. Co., 234 U. S. 369, 34 SCt 810, 
58 L. ed. 1356. 

- 44, See supra § 24. 

45. Gambrell Lumber Co. v. Sara- 
toga Lumber Co., 87 Miss. 773, 40 S 
485: \Cook v. Friley, 61 Miss. 1. 

46. Smith v. Schlink, 15 Colo. A. 
325, 62 P 1044; Kimmel v. Shaffer, 219 
Pa. 375, 68 A 1017. 


47. Van Winkle vy. Hinckle, 21 Cal. 
342. 

48. Van Winkle v. Hinckle, supra. 

49. Universal Milk Co. v. Wood, 


(Cal.) 272 P 745. 

[a] Notice and demand.—Under 
Code Civ. Proc. § 793, a lessor may 
bring an action to quiet title against 
the lessee who has forfeited the lease, 
without giving notice of default and 
demand for _ possession. Universal 
Milk Co. v. Wood, (Cal.) 272 P 745; 
Andrews v. Russell, 85 Cal. A. 149, 
259 P 113. . 

50. Equitable L. Ins. Co. v. C. C. 
Taft Co., 192 Iowa 934, 179 NW 880. 

51. Italian-American Bank v. Le- 
pore, 79 Colo. 466, 246 P 792; Miller 


v. Hall, 14 Colo. A. 367, 60 P 194. 

“A title, or claim of title, to be con- 
sidered adverse, must be _ derived 
through some other source, or collat- 
erally from the grantor, not directly, 
and where the conveyance is of the 
fee.” Walter v. Pogue, 2 Colo. A. 149, 
152;,29 P1017. 

52. Joyce v. McAvoy, 31 Cal. 273, 
89 AmD 172; Moore vy. Boner, 7 Bush 
(Ky.) 26: Onderdonk v. Mott, 34 Barb. 


ean oe 106. And see cases infra notes 
[a] Heir presumptive of insane 


vendor.—The action may be main- 
tained against persons who claim the 
lend as heirs presumptive of plain- 
tiff’s vendor, who they allege is a lu- 
natic and was at the time of the con- 
veyance incapacitated for making 
such a contract, and where defendants 
represent that the conveyance is void, 
and that at the proper time they will 
have it set aside. Moore v. Boner, 7 
Bush (Ky.) 26. 

53. Audsley v. Hale, 303 Mo. 451, 
261 SW 117; Ball v. Woolfolk, 175 Mo. 
278, 75 SW 410. 

54 Akley v. Bassett, 68 Cal. A. 
270, 228 P 1057; Paiko v. Boegnaems, 
22 Hawaii 233; Nobles v. Nobles, 177 
N. C. 243, 98 SE 715: Smith v. Smith, 


173. N.C. 124,. 91 “SE 721.. See also 
supra § 101. 
{a] Words “claims an estate or in- 


terest,” in the statute, were intended 
to embrace every species of adverse 
claim set up by a party out of pos- 
session, whereby plaintiff’s enjoyment 
may be interfered with, and therefore 
authorizes action to quiet title against 
a person claiming an estate in remain- 
der, contingent or otherwise. Akley 
v. Bassett, 68 Cal. A. 270, 228 P 1057. 

[b] In Ohio (1) under Code Civ. 
Proc. § 557, providing that an action 
may be maintained by a person in pos- 
session against any person who claims 
an estate or interest therein, adverse 
to him, an action may be maintained 
by one in possession, claiming a fee 
simple, against a person asserting 
that plaintiff has only a life estate in 
remainder after. plaintiff's death. 
Rhea v. Dick, 34 Oh. St. 420, 422 [dist 
Collins v. Collins, 19 Oh. St. 468 


‘(where defendants did not claim an 


estate or interest, but asserted that, 
if plaintiff should die without issue, 
the estate would go in remainder to 
the persons who might then be the 
heirs of testator, such persons not 
being ascertainable until the contin- 
gency happened upon which they were 
to take the estate)]. (2) Moreover, 
under such section of the code, as 
amended by the act of April 18, 1870; 
whereby the adverse interest may be 
an estate in reversion or remainder, 


or contingent upon a future event, 
“whatever doubt may have been sup- 
posed to exist as to this question, un- 
der the original section, the doubt is 
removed by the section as amended.’”’ 
Rhea v. Dick, supra. 

[ec] In Pennsylvania, under Act 
June 10, 1893 (P. L. p 415), giving a 
vight of action to one in possession 
“claiming to hold or own possessien 
of the same by any right or title 
whatsoever, which right or title or 
right of possession shall be disputed,” 
a claim of a contingent right upon the 
death of the life tenant. a third per- 
son, is a claim which, although it re- 
fers to the future, is still a present 
dispute of the title by which plaintiff, 
holds possession, and is. therefore 
within the statute. Kimmel vy. Shaf- 
fer. 219 Pa. 375, 68 A 1017. 

55. Boegess v. Crail, 224 Ky. 97, 5 
SW (2d) 906. 

56. Akley v. Bassett, 68 Cal. A. 270 
228 P 1057; Onrderdonk v. Mott, 34 
Barb. (N. Y.) 106. : 

57. See statutory provisions; and 
cases infra this note. 

fa]. In Michigan, under Pub. Acts 
(1909) No. 256, authorizing an action 
by a person holding the legal or equi- 
table title to land against a person not 
in possession setting up a claim of 
title in opposition to the title claimed 
by complainant, ‘for who is named as 
grantee in any deed or mortgage 
+ . . or any other instrument or 
paper purporting . ... to claim a 
lien upon said lands either by way of 
mortgage or etherwise,” the owner of 
lands may bring an action to quiet 
title against one who has levied exe- 
cution on the land, where the statute 
makes such levy a lien thereon. Mon- 
roe v. Carter,.167' Mich. 325; 327,,. 132 
NW 10238. 

[b] In New Jersey (1)* under a 
statute providing for suits to quiet 
title against persons claiming any in- 
terest in, or lien or encumbrance on, 
land, a bill to quiet title is maintain- 
able to determine the validity and ex- 
tent of the lien of a judgment at law. 
Majewski v. Greenberg, 101 N. J. Eq. 
134, 136 A 749; Holmes vy. Chester, 26 
N. J. Eq. 79; Raymond v. Post, 25 N. 
J. Eq. 447. (2) But such a statute 
does not authorize an action against 
a municipality to contest the validity 
of the lien of assessments for public 
improvements. Jersey City v. Lem- 
beck, 31 N. J. Eq. 255 [rev 30 N. J. 
Eq. 554). 

{e] In North Carolina (1) under 
Act (1893) ¢ 6, authorizing an action 
to be brought against one who claims 
“an estate or interest” in real prop- 
erty, for the purpose of determining 
such adverse claim, an action will not 


. 
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jurisdictions it has been held that a lien is not with- ~ 
in the purview of a statute providing for the determi- 
“estate or interest” in land;°§ 


nation of an adverse 


but in other jurisdictions the word 
been held broad enough to include liens.®? 


where the statute provides broadly 
nation of adverse claims to land, 


[§ 120] A. In General. 


voked.®* 


Where a use-plaintiff sues to quiet title, defendant 
may avail himself of any defense he may have had 
against the nominal plaintiff at the date of the trans- 
fer from the nominal to the use- 
nominal plaintiff cannot end the litigation by a deed 


lie against a person claiming a judg- 
ment lien. McLean v. Shaw, 125 N. C. 
491, 492, 34 SE 634. (2) But under the 
express terms of Act (1903) c 763; 
Rev. (1905) § 1589, amending the act 
of 1893, the lien of a docketed judg- 
ment constitutes a claim of an “estate 
or interest” in real property as con- 
templated by the statute. Southern 
State Bank v. Sumner, 187 N. C.-762; 
122 SE 848; Stocks v. Stocks, 179 N. 
€.°2:3'5; 102 SE 306; Crockett v. Bray, 
U5d IN C1615, 66 SE 666. 

{d] In North Dakota (1) under the 
statute providing that an action may 
be maintained against “any person 
claiming an estate or interest in or 
lien or encumbrance upon” realty, for 
the purpose of determining such ad- 
verse claim or lien, a landowner may 
maintain an action to quiet title as 
against judgments which, although a 
cloud on title, are unenforceable 
against the premises because of their 
homestead character. Birks v. Globe 
International Protective Bureau, 56 
°N. D. 613, 218 NW 864; Klemmens v. 
Cassopolis First Nat. Bank, 22 N. D. 
304, 133 NW 1044. (2) The homestead 
owner, Seeking to quiet title, need not 
establish that the judgment creditor 
in fact asserts a lien against the 
homestead. Birks v. Globe Interna- 
tional Protective Bureau, supra; 
Kiemmens v. Cassopolis First Nat. 
Bank, supra. 

58. Turrell v. Warren, 25 Minn. 9; 
Brackett v. Gilmore, 15 Minn. 245; 
Bidwell v. Webb, 10 Minn. 59, 88 AmD 
56; Power v. Bowdle, 3 N. D. 107, 54 
NW 404, 44 AmSR 511, 21 LRA 328. 

59. U. S.—Nichols v. Nichols, 20 
F. (2d) 474 (Kansas statute). 

Cal.—Withers v. Jacks, 79 Cal. 297, 
21 P 824, 12 AmSR 143. 


Ida.—Pettengill v. Blackman, 30 
Tda. 241, 164 P 358. 
Nebr.—Johnson v. Samuelson, 82 


Nebr. 201, 117 NW 470, 130 AmSR 666. 

Oh.—Von Seggern v. Meifeld, 1 Oh 
NPNS 213. 

Wash.—Wilson vy. Stone, 90 Wash. 
365, £56 B12. 

“Tf suits to quiet title can be main- 
tained under this statute against 
those only who make adverse claims 
to the title to real estate, its owners 
are still remediless against the vast 
horde of claims by judgments, by 
liens for taxes, by liens by mortgages, 
by vendors’ liens, by liens of all kinds, 
which constitute by far the most 
numerous and most vexatious class of 
claims adverse to the owners of land; 
the purpose of the legislature fails of 
accomplishment; the evil they sought 
to remedy still exists; and titles to 
real estate must remain insecure and 
unsettled in the state of Nebraska as 
long as nonresident lienholders see fit 
to hold the threat of their claims 


against it without enforcing them. 
the word ‘interest’ 


On the other hand, 
ys the broadest term applicable to 
claims in or upon real estate. In its 
ordinary signification among men of 


In an action to quiet ti- 
tle, equitable, as well as legal, defenses may be in- 
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‘“Snterest” has 
And 
for the determi- 
it has been held 


VIII. DEFENSES*? 


applicable to lien elaims.°° 
lien claims are within a statute authorizing an ac- 
tion to be maintained against a person “claiming ti- 
tle,” and providing that the petition shall pray that 
defendant be barred from claiming “any right” ad- 
verse to plaintiff.¢+ 


to defendant after 
tiff,®> but where defendant’s deed was given. prior 


[§§ 119-121 i 


So it has been held that 


transfer of title to the use-plain- 


to the deed to the use-plaintiff, defendant may prove 


fendant.°* 


plaintiff.°* The 


‘all classes it is broad enough to in- 
clude any right, title, or estate in, or 
lien upon, real estate. One who thholds 
a mortgage upon a piece of land for 
half its value is commonly and truth- 
fully said to be interested, to have an 
interest, in it, and it would not be 
true, in the common understanding 
of men, to say that he had no inter- 
est in it. If this word be given this 
significance in the statute before us, 
if’ it be given the meaning: which it 
has in common parlance, and which 
it undoubtedly conveys to the great 
majority of those who read or hear 
it, the evil which the legislature 
sought to remedy is suppressed, a 
method is provided for quieting titles 
against all adverse claims, whether 
by title cr by lien, and the certainty 
and security of those titles is as- 
sured.’”” Ormsby v. Ottman, 85 Fed. 
492, 497, 29 CCA 295. 

[a] Interest of mortgagee is an 
interest adverse to the holder of the 
legal title. Withers v. Jacks, 79 Cal. 
297, 21 P 824, 12 AmSR 143; Mentry 
v. Broadway Bank, etc., Co., 20 Cal. A. 
388, 129 P 470; Pettengill v. Black- 
man, 30 Ida. 241, 164 P 358. 

[b] Apparent judgment lien is an 
“interest” within the meaning of the 


statute. Johnson v. Samuelson, 82 
alge 201,-117 NW 470, 180 AmSR 
fe] In Indiana (1) under the stat- 


ute authorizing an action against one 
who claims title to, or interest in, real 
property adverse to plaintiff, a pur- 
chaser from a judgment defendant 
who could have claimed the property 
as exempt from execution may sue to 
quiet title against the lien of the 
judgment or execution issued thereon, 
if the action is commenced before the 
property is sold on execution. Cowan 
Tent Co. No. 61 v. Treesh, 199 Ind. 
24, 155 NE 42; Citizen’s State Bank 
v., Harris, 149 Ind. 208, 48 NE 856; 
Moss v. Jenkins, 146 Ind. 589, 45 NE 
789; King v. Easton, 135 Ind. 353,235 
NE 181; “Barnard v. Brown, 112 ind. 
Ses 18) NE 401. (2) In such a case the 
issue is the value of the property at 
the time of the conveyance, and not 
at the time suit to quiet title was 
commenced. Cowan Tent Co. No. 61 
v. Treesh, supra. 

Sale of exempt property on execu- 
tion as cloud on title see supra § 48. 

60. Kothe v. Wilson, 45 NYS 649. 

[a] ermination of lien.—A judg- 
ment recovered against a grantor, 
after he had conveyed his jand in 
fraud of his creditors, ceases to be a 
lien on such land when it is conveyed 
by the fraudulent grantee to a bona 
fide purchaser; and therefore a claim 
by the judgment creditor that his 
judgment is still enforceable against 
the land is not a claim adverse to 
such purchaser; within Code Civ. 
Proc. § 1638, authorizing a person in 
possession of land under a claim of 
_title to sue “any other person to 


the same as a defense against the use-plaintiff.°° 

[§ 121] B. Particular Defenses*’—1. Title in De- 
Plaintiff’s right to recover may be de- 
feated by defendant’s showing a paramount title in 
himself,°® but not if defendant acquired his title 


compel the determination of ' any 
claim adverse to that of the plaintiff.” 
Kothe v. Wilson, 45 NYS 649. 

61. Equitable L. Ins. Co. v. C. C. 
Taft, 192 Iowa 934, 179 NW _ 880; 
French v. Bartel, 164 Iowa 677, 146 
NW 754; Blair v. Hemphill, 111 Iowa 
226, 82 NW 501: [dist Eldridge v. 
Kuehl, 27 Iowa 160; Fejervary v. 
Langer, 9 Iowa 159 (which were de- 
cided under former statutes) ]. 

{a] Apparent lien of attachment is 
a claim against which plaintiff's title 
may be quieted. Anderson v. Moline 
Power Co., 101 Iowa 747, 69 NW 1028, 
63 AmSR 424. 

{[b] Judgment lien claimed by de-. 
fendant falls within tlhe terms of the 
statute. French v. Bartel, 164 lowa 
677, 146 NW 754. 

62. Pleading: 

Defenses generally see infra §§ 188— 

193. 

Inconsistent defenses see infra § 193. 

Right to rely on defense inconsist- 
ent with that pleaded see infra § 217. 

63. Putt v. Putt, 149 Ind. 30, 48 NE 
856, 51 NE 3373 Williams ve. Hayti, 
(Mo.) 184 SW 470: Kenny v. McKen- 
zie, 25 S. D. 485, 127 NW 597, 49 LRA 
NS 782. 

64. Hanitch v. Beiseker, 21 N. D. 
290, 130 NW 833. 


65. Hanitch v. Beiseker, supra. 
66. Hanitch v. Beiseker, supra. 
67. Adequacy of remedy at law see 


supra §§ 15-20. 

68. Title or interest of plaintiff see 
supra §§ 71-96. 

69. U. S.—Ohme v. Cleveland, etc., 
R. Co., 239 Fed. 808,152. €CA..594 
[certiorari den 243 U. S. 642 mem, 37 
L. ed. 404 mem, 61 L. ed. 943 mem]. 

Cal.—Harris v. Duarte, 141 Cal. 497, 
70 P 298, 75 P 58; Adams v. Craw- 
ford, 116 Cal. 495, 48 P 488; Peo. v. 
Center, 66 Cal. 551, 5 P 263, 6 P 481. 


Colo.—Downing v. Hass, 33 Colo. 
844, 81 P 33. 

Ind.—Doren y. Lupton, 154 Ind. 396, 
56 NE 849. 


Iowa.—O’Bryan vy. First Trust, etce., 
Bank, 188 NW 858. 

Ky.—Gibson v. Madden, 229 Ky. 273, 
17 SW (2d) 263; Sebree v. Johnson's 
Committee, 99 SW 340, 30 KyL 681. 

N. J.—lLindsley v. McGrath, 62 N. 
J. Eq. 478, 50 A 236. 

N. D.-—Catto vy. Hollister, 39 N. D. 
1, 166 NW 506. 

Oh.—Lockwood vy. Whittlesey, 13 
OhNPNS 233. 

S. D—Joy v. Midland State Bank, 
28'S.) Diy 262, 133 -<NW 27.6; 26 Sap, 
244, 128 NW 147. 

Wash.—Case v. Perrigo, 47 Wash. 
675, 92.-P 1432. 

{a] Tax deed is prima facie a com- 
plete defense, and it is error to find in 
favor of plaintiff where defendant 
claimed by virtue of a tax deed, and 
plaintiff did not attempt to prove that 
the tax sale was irregular, or that the 
deed was invalid. Doren v. Lupton, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 121-122] 


subsequent to the commencement of the action,’® al- 
though it has been held that, where defendant, being 
unable to show sufficient title because he could not 
by competent evidence trace his title from the orig- 
inal patentee into one of his earlier grantors, pro- 
cured a deed from the patentee’s heir pending the 
action, defendant’s title, if otherwise valid, will pre- 
vail.“ Defendant’s ownership of stock in a cor- 
poration does not give him an interest in the corpo- 
ration’s real property, which he ean set up in an ac- 
tion to quiet title.”? 

Title by adverse possession is a good defense where 
the elements necessary to constitute such adverse 
possession are established.7* 

Failure of plaintiff's ancestors to pay taxes on 
the land for several years is no defense, where there 
has been no sale to enforce a forfeiture for nonpay- 
ment.’ 

[§ 122] 2. Want of Title in Plaintiff.7°> The in- 
validity of plaintiff’s title is a good defense in an 
action to quiet title,7® whether defendant is in or 
out of possession, where plaintiff shows no posses- 
sion in himself.77 But defendant cannot question 
plaintiff’s title where he shows no title or interest in 
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himself,7* and plaintiff is lawfully in possession,’® 
or where both parties derive their title from a com- 
mon souree.’® Where plaintiff establishes a prima 
facie title in himself under a mortgage foreclosure 
sale, defendant, who was a stranger to the mortga- 
gor and his title, could not attack the validity of 
the foreclosure.8!. Nor can defendant, in an action 
to set aside a judgment against plaintiff's grantor 
and conveyances based thereon, as clouds on title, 
assert fraud by such grantor in procuring his title 
from the government.’? So the fact that plaintiff 
procured his title by fraud on his grantors cannot 
avail defendant, a stranger to the transaction, whose 
conduct was not influenced thereby:and who makes 
no claim under or through the persons defrauded.** 
And where plaintiff holds the legal title, his right 
to maintain the action cannot be attacked by defend- 
ants, who are without title, on the ground that he 
holds his title as trustee,** or that the conveyance 
to him was champertous.*® Nor can one defendant 
attack the sufficiency of plaintiff’s title as against 
a codefendant.8® Other cases where defendant was 
held to be precluded from attacking plaintiff’s title 


154 Ind. 396, 56 NE 849. 

[b] Defendant may set up mortga- 
ges and other liens, the claims, if 
valid, being enforceable, and, if spuri- 
ous, being a cleud on the title. Sebree 
v. Johnson’s Committee, 99 SW 340, 
30 KyL 681. 

[ec] Prima facie title shown by oc- 
cupancy of land as against those hav- 
ing no title or evidence of claim there- 
to may be overcome by evidence show- 
ing a superior right in one holding a 
legal or equitable title. Joy v. Mid- 
land State Bank, 28 S. D. 262, 133 NW 
276, 26 S. D. 244, 128 NW 147. 

{d] Contract within statute of 
frauds.—Where defendants’ claim to 
the land involved was based on a prior 
oral contract of sale from plaintiff’s 
grantor, which defendants alleged had 
been substantially performed, their 
right to relief depended on whether 
they could demand specific perform- 


ance. Case v. Perrigo, 47 Wash. 675, 
92 P 432. 
[e] Facts held not to show title in 


defendant.—Lemker Vv. Unknown 

Claimants, 201 Iowa 902, 208 NW 290; 

Twyman v. Walker, 3 Ky. Op. 643; 

Catto v. Hollister, 39 N. D. 1, 166 NW 

ae (forged deed not evidence of tt- 
e). 


70. Floyd v. Sellers, 7 Colo. A. 498, 
FAP Sie: 

71. Rucker v. Jackson, 180 Ala. 
109, 60 S 139, AnnCas1915C 1058. 

72. Phelan v. All Persons, etc., 202 
Caleta poate De 

73. U. S.—Ohme v. Cleveland, etc., 
R. Co., 239 Fed. 808, 152 CCA 594 [cer- 
tiorari den 243 U. S. 642 mem, 37 SCt 
404 mem, 61 L. ed. 943 mem]. 

Ark.—Moore v. Morris, 118 Ark. 516, 
177 SW 6. 

Colo.—Munson vy. Marks, 52 Colo. 
553, 124 P 187. 

Mich.—Pleasant Lake Hills Corp. v. 
Eppinger, 235 Mich. 174, 209 NW 152. 

Wash.—vVietzen v. Otis, 46 Wash. 
as 90 P 264. 


97 W. Va. 608, 125 SE 589. 

[a] Possession under claim and 
color of title made in good faith with 
payment of taxes for necessary period 
constitutes bar to action. Munson v. 
Marks, 52 Colo. 553, 124 P-187. 

[b] Adverse possession not shown. 
—(1) Where the party seeking relief 
has a clear paper title, he is entitled 
to a decree quieting title to the land, 
which he had purchased without no- 
tice of a prior adverse possession giv- 
ing title, which had been abandoned 
and of which there was no construc- 


tive notice of record. Moore v. Mor- 
Gis.) dl 8yeArKe sod Gi Livin S Vers 6. (2) 
Where the only persons in actual oc- 
cupancy of a tract of land, the legal 
title to which was in complainant, 
were tenants of small portions orig- 
inally leasing from defendants who 
were adverse claimants, but who aft- 
erward took leases from complainant, 
and the only remaining representative 
of defendants near the property oc- 
ecasionally lodged in a houseboat 
moored to the shore, his family resid- 
ing elsewhere, there was no such pos- 
session adverse to complainant as 
would support an action of ejectment 
by him, and he was entitled to main- 
tain a suit to quiet title, under N.-Y. 
Code Civ. Proc. §§ 1638-1650. Van 
Deventer v. Lott, 180 Fed. 378, 103 
CCA 524 [aff 172 Fed. 574]. (3) To 
constitute a defense based on pay- 
ment of taxes on vacant lands for 
seven years, pursuant to statute, sev- 
en years must elapse between the date 
of the first payment and the com- 
mencement of the suit. Vietzen v. 
Otis, 46 Wash. 402, 90 P 264 (where 
first payment was made a few days 
prior to commencement of suit); 
Tremmel v. Mees, 46 Wash. 137, 89 P 
487. (4) Other cases in which it was 
héld that defendant had not estab- 
lished adverse possession. Pleasant 
Lake Hills Corp. v. Eppinger, 235 
Mich. 174, 209 NW 152; Eagle Land 
Co. v. Ferrell, 97 W. Va. 608, 125 SE 
589. 

Adverse possession of plaintiff see 


supra § 75. 
74. Johnston v. Kramer, 203 Fed. 
733. 


75. Necessity of title in plaintiff 
generally see supra § 71. 

76. Wofford v. Dykes, 67 Fla. 118, 
64 § 451;- Putt .v.. Putt, 149 Ind. 30, 
48 NE 356, 51 NE 337. . 

[a] INustrations.—(1) Where com- 
plainant’s title depends on a sheriff’s 
deed, payment of the judgment prior 
to the levy of execution is relevant 
defensive matter. Wofford v. Dykes, 
67 Fla. 118, 64 S 451. (2) A sheriff's 
deed, upon which complainant relies 
in a suit to cancel cloud on title, may 
be attacked by showing that the stat- 
utory steps of notice have been ig- 
nored. Wofford v. Dykes, supra. 

77. Rockey v. Vieux, 179 Cal. 681, 
178 P 712; Williams v. San Pedro, 153 
Cal. 44, 94 P 234; McLiesh v. Ball, 58 
Wash. 690, 109 P 209, 137 AmSR.1087. 

78. Bennett v. Morrison, 78 Colo. 
464, 242 P 636; Young v. Rohan, 77 
Colo. 70, 234 P 694; Wall v. Magnes, 


17 Colo. 476, 30 P 56. 


or right of possession are collected in the note.** 


Title in third person see 


infra’ § 
Wilson v. Glenn, 123 Kan. 16, 
254 RP 694. 

Be 8Os Ala.—Garrett v. Lyle, 27 Ala. 
oO 5 

Hawaii.—Harrison y. Davis, 22 Ha- 
waii 465. 

Ky.—Kellar v. Stanley, 86 Ky. 240, 
5 SW 477, 9 KyL 388. 

Mo. —Stone y. Kansas City, -etc.,, RR: 
Co., 261 Mo. 61, 169 SW 88; Harrison 
Mach. Works v. Bowers, 200 Mo. 219, 
98 SW 770. 

Wash.—Jackson v. Tatebo, 3 Wash. 
456, 28 P 916. 

Title from common source generally 
see supra § 76. 


81. Inman v. White, 21 Colo. A. 
427, 122 P 65; Craft v. Merrill, 14 N. 
Y. 456. 

£2. Temple ‘v. ‘Osburn, 55 Or. 506, 
106 P 16. 

83. Pence v. Long, 38 Ind. A. 63, 77 
NE 961. To same effect Obermeyer 


v. Behn, 123 App. Div. 440, 108 NYS 
289 [aff 195 N. Y. 588 mem, 89 NE 1106 
mem]. 

84. Van Deventer v. Lott, 172 Fed. 
574 [aff 180 Fed. 378, 103 CCA 524]. 

85. Van Deventer v. Lott, supra. 

86. Morris v. Judkins, 36 Cal. A. 
413, 172 PP 163. 

[a] Illustration.—Under a com- 
plaint alleging that plaintiff pur- 
chased at a commiissioner’s sale but 
received a deed to only part of the 
property, plaintiff’s legal ownership 
of the land conveyed entitled him to 
sue to quiet title against the former 
owners, and they could not raise de- 
fenses existing in favor of the com- . 
missioner as to that branch of the 

case seeking to compel him to make 4 
new deed conveying all the land. 
Morris v. Judkins, 36 Cal. A. 413, 172 
P 163. 

87. See cases infra this note. 

[a] Sale by virtue of power in 
mortgage or trust deed is not a judi- 
cial sale, and does not raise the right 
to redeem; so that an answer show- 
ing such sale is no defense in an ac- 
tion by the purchaser to quiet title. 
State Banking Corp. v. Hein, 52 Mont. 
238, 156 P 1085 

[bl In suit: to quiet title brought 
by beneficiary of trust created in a 
deed executed by defendant to a third « 
person as trustee, defendant cannot 
attack a finding that plaintiff is the 
owner, and entitled to possession, of 
the land, in the absence of anything 
to show defendant’s interest in the 
trust. McArthur v. Goodwin, 173 Cal. 
499, 160 P 679. 
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{§ 123] 3. Title in Third Person. When plaintiff 
is in the actual possession of the land in controversy, 
defendant cannot defeat the action by showing an 
outstanding paramount right or title in a third per- 
son,’* at least where such outstanding title is not a 
valid and subsisting one.’® Nor will the holder of a 
naked legal title to land, as against a plaintiff in pos- 
session thereof, be permitted to set up a counter- 
yailing equity in a third person, with whom he is 
not in privity, and who, being also a party defendant 
to the action, by his default confesses plaintiff’s ti- 
fle.°° But a defendant in adverse possession may 
defeat the action by showing a title outstanding in 
a third person,®! without connecting himself with 
that title.®? 

{§ 124] 4. Defendant in Possession.®? As before 
stated it is the general rule that, in the absence of 
statutory provisions to the contrary,®* possession by 
defendant will defeat an action to quiet title brought 
by the holder of the legal title;®® and the fact that 
defendant obtained possession by force or violence,°°® 
er committed unlawful acts in taking possession,°* 
had been held not to change the rule. On the other 
hand it has been held that possession taken from 
plaintiff by force will not give defendant such pos- 
session as will enable him to defeat plaintiff’s ac- 
tion,®® and the same has been held true of a posses- 
sion acquired by collusion with plaintiff’s tenant.®® 
Moreover, defendant’s possession, in order to con- 
stitute a defense, must be of such open, visible char- 
acter as to give notice thereof.t In determining 
whether defendant’s possession is sufficient to con- 
stitute a defense, the character and situation of the 
iand must be considered. Where defendant, hold- 
ing the legal title under a claim of ownership, in- 
closed land, previously uninclosed by anyone, with 


{c] Where plaintiff claimed under 
county through the patent of a spe- 
cial commissioner, and the county 
abided the effect of his conveyance 


92. 
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etc., Coal, ete., Co. v. Tennessee Coal, 
ete., Co., 181 Tenn. 221, 174 SW 1122. 1. 
Rogers v. Clark Iron Co., 104 
Minn. 198, 116 NW 739. 


[§§ 193-105 


his other land, without force or fraud, his possession 
is sufficient. But placing signs on vacant land ad- 
vertising it for sale has been held insufficient.* Pos- 
session by defendant’s tenant is sufficient.? 

Where plaintiff shows no title in himself, defend- 
ant’s possession, irrespective of his title, is a good 
defense.© And actual possession of only part of 
the land described in a deed to defendant gives him 
constructive possession of the whole, even though 
the grantor had neither title nor possession.” 

[§ 125] 5. Existing Agreement by Plaintiff To 
Dispose of Interest in Lands. The right of plaintiff 
cannot be defeated by showing that he has entered 
into an agreement to dispose of the property, where 
such agreement in no wise affects plaintiff’s title.® 
So a contract of sale which is not specifically en- 
forceable cannot be the basis of a defense by the 
purchaser.® And a vendor’s failure to carry out a 
contract to convey is no defense to an action by 
him against the purchaser to remove a cloud from 
title, where the latter subsequently agreed to waive 
his rights under the contract.1° But where plain- 
tiff contracts to sell land to defendant, the contract 
entitling defendant to possession, and subsequently 
contracts to sell the land to another party, defend- 
ant’s contract is, in the absence of the second vendee 
as a party, a complete defense to an action to quiet 
title.11_ Soa vendor is not entitled to a decree quiet- 
ing title, where it involves enforcing a forfeiture 
of the contract of sale under which he has received 
part payment, as against assignees of the contract 
who have paid a large advance in price and are able 
and willing to pay the balance, but have made de- 
fault in payment of the installment on which for- 
feiture is claimed, in reliance on representations of 
plaintiff's agent that plaintiff would later accept 


Hopkins, 46 Colo. 460, 104 P 1040. 
Dempsey v. Burns, 281 Ill. 644, 
118 NE 1938. . 
But see Har- 2. Fleming v. Conklin, 237 Mich. 


for forty years, defendants could not 
raise the question that the patent was 
void, because the compromise agree- 
ment under which it was made did not 
empower the commissioner to convey 
to his grantee, except upon proof that 
fhe commissioner deviated from his 


power. Heagy v. Miller, (Mo.) 187 
SW 889. 
{d] Defense that deed was intend- 


ea as mortgage is not available with- 
out tender of redemption. Lemker v. 
Unknown Claimants, 201 Iowa 902, 
208 NW 290. : 

88. Cal.—Wilson v. 
-Cal. 5, 

Colo.—Empire Ranch, etc., 
Bender, 49 Colo, 522, 113 P 494. 

Ind.—Manifold v. Jones, 117 Ind. 
‘212, 20 NE 124. 

Kan.—Brenner v. Bigelow, 8 Kan. 
496. 

oR inn Wilder v. St. Paul, 12 Minn. 

92. 

N. Y.—Smith v. Fellows, 41 N. Y. 
Super. Ct. 36. 

{a] Title in the United States.—In 
an action to quiet title, brought by 
the vendee under a constable’s deed 
made on execution sale, defendant in 
possession cannot set up an outstand- 
ing title in the United States. Wilson 
y. Madison, 55 Cal. 5. 

89. Harney v. Morton, 36 Miss. 411. 

{al If outstanding title be barred 
by statute of limitations, it will not 
defeat plaintiff's recoverv. Harney v. 
Morton, 36 Miss. 411. 

90. McKinzie v. Perrill, 15 Oh. St. 
162. 

91. Rogers v. Clark Iron Co., 104 
Minn. 198, 116 NW 739; Sequatchie, 


Madison, 55 


Couiy- 


rison v. Davis, 22 Hawaii 465 (where 
plaintiff shows some right to prop- 
erty, defendant in possession cannot 
set up suverior title of third person). 
93. Title of defendant by adverse 
possession see supra § 121. 


94. See supra §§ 103, 104. 

95. See supra § 98. 

96. Stephens v. Johnson, 255 Ill. 
610, 99 NE 642; Gould v. Sternburg, 
105 Ill. 488. ; 

97. Ie Sourd v. Edwards, 236 Ill. 


169, 86 NE 212, 127 AmSR 287. 

{a] TIllustration.—Where defend- 
ant took possession of submerged land 
by setting out fish traps thereon, the 
fact that such traps were in viola- 
tion of the state fish laws was imma- 
terial in determining whether, by so 
doing, he actually took possession of 
the land. Le Sourd v. Edwards, 236 
Ill. 169, 86 NE 212, 127 AmSR 287. 

98. Slaughter v. Mallet Land, etc., 
Co., 141 Fed. 282, 72 CCA 430 [certio- 
rari den 201 U. S. 646 mem, 26 SCt 761 
mem, 50 L. ed: 908 mem]. 

99. American Bond, ete. Co. v. 
Hopkins, 46 Colo. 460, 104 P 1040. 

{a] Tllustration.—Plaintiff was not 
deprived of possession so as to pre- 
vent her from bringing an action to 
quiet title, where defendant induced 
plaintiff’s tenant in possession to pay 
him the rent and deliver possession 
of the premises to him upon the ten- 
ant’s removal, after which defendant 
installed another tenant without 
plaintiff’s consent, the transaction be- 
ing in fraud of plaintiff’s rights, and 
defendant having received and trans- 
mitted only such possession as plain- 
tiff’s tenant had, which was her pos- 
session. American Bond, etc., Co. v. 


243, 211 NW 688. 

[a] Defendant held in actual pos- 
session.—Fleming v. Conklin, 237 
Mich, 243, 211 NW 6388. 

3. Sylvan Tp. School Dist. No. 2 v. 
Musbach, 176 Mich. 243, 142 NW 348. 

4. SBallona v. Petex, 234 Mich. 273, 
207 NW 836; Donnely v. Lyons, 173 
Mich. 515, 1389 NW 246. 

5. Fryer v. Weakley, 261 Fed. 509. 

6. White v. McGilliard, 140 Cal. 
654, 74 P 298; Horton v. Moore, 38 
Cal. A. 623, 177 P 188; Van Patten v. 
O’Brien, 88 Nebr. 382, 129 NW 540; 
Blodgett v. McMurtry, 39 Nebr. 210, 
57 NW 985; Ford v. Belmont, 69 N. Y. 
567. See also Sheaff v. Husted, 8 Kan. 
A.t2715 05".P) 507, 

[a] Actual possession is sufficient 
proof of title as against a plaintiff 
out of possession who establishes no 
title in himself. Boyer v. Gelhaus, 
19 1Cal. A+ 320, 1252P: 916s 

[b] Possession by tenant.—Where 
defendant’s tenant occupied the prem- 
ises for several years, knew their 
boundaries, and excluded other per- 
sons therefrom, such possession was 
not disturbed by the lease renewal 
at a mere nominal rate, the only 
change in use being the pasturage of 
a lesser number of cattle. Horton v. 
Moore, 38 Cal. A. 623, 177 P 188. 

7. Horton v. Moore, supra. 

8. State v. Coughran, ly S. D. 271, 
103 NW 381. 

9. Archer v. Miller, 73 Cal. A. 678, 
2397, P 92; 

10. Flaherty v. Goldinger, 249 
Mass. 564, 144 NE 374. 

41, Rirch v. Cooper, 186 Cal. 636, 
69 P 420. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 125-126] 


payment and execute a deed.}? 
{§ 126] 6. Limitations.1% 


ing to be the owner thereof.+* 


session.?® 


12. Liddle v. Cook, 209 Fed. 182, 
126 CCA 130. 

13. Limitation of actions generaliy 
Be Limitation of Actions 37 C. J. p 

Premature action dismissed see in- 
fra § 238. 

14. U. S.—Sage v. Winona, etc., R. 
Co., 58 Fed. 297, 7 CCA 287 [app dism 


163 U. S. 702 mem, 16 SCt 1205 mem, 
41 L. ed. 311 mem]; Moore vy. Miller, 
43 Fed. 347.’ 


Ill.—Hodgen v. Guttery, 58 Ill. 431. 

Ind.—Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376. 

Mich.—Tiedemann vy. Kroll, 144 
Mich. 308, 107 NW 883. 

Nebr.—Hobson v. Huxtable, 79 
Nebr. 334, 112 NW 658; Pleasants v. 
Blodgett, 39 Nebr. 741, 58 NW 423, 
42 AmSR 624, 

Okl.—Martin v, Goodman, 126 Okl. 
34, 258 P-781,.53 ALR 1298. 

Tex.—Kenedy v. Jarvis, 1 SW 191. 

[a] Statute limiting time of bring- 
ing suit, but not time of trial.—The 
Statute authorizing the bringing at 
any time within two years thereafter 
of. suits to quiet title, merely limits 
the time of bringing the suit, but not 
the time of trial, and actions begun 
’ within two years may be legally tried 
and determined even after two years 
have passed. Kenedy v. Jarvis, (Tex.) 
1 SW 191. 

{bj In California (1) Code Civ. 
Proc. § 318, providing that no action 
for the recovery of real property or 
for the possession thereof can be 
maintained unless plaintiff or his 
predecessor was seized or possessed of 
the property within five years before 
the commencement of the action, ap- 
plies to actions to quiet title. Patch- 
ett v. Webber, 198 Cal. 440, 245 P 422; 
Casserly v. Alameda County, 153 Cal. 
170, 94 P 765; Cocking v. Fulwider, 
95 Cal. A. 745, 748, 273 P 142; Da- 
maneove Elunt, 47-:Cal., Ava 274s 19h Pe 
376. (2)-“The purpose of the code 
section is to prevent the prosecution 
of stale demands . . and for this 
purpose it limits the remedy. of the 
plaintiff, even though all the elements 
necessary to establish adverse posses- 
sion on defendant’s part are not pres- 
ent.” Cocking v. Fulwider, supra. 

[ec] In Missouri it has been held 
that there is no limitation fixed for 
bringing an action under Rev. St. 
(1909) § 2535, r:sating to suits to de- 
termine interests in and to quiet title 
to land. Kline v. Groeschner, 280 Mo. 
599, 219 SW 648 (where neither party 
was in possession) ; Powell v. Powell, 
267 Mo! 117, 183 Sw 625, 188 SW 795 
(holding that anything to the con- 
trary in Haarstick v. Gabriel, 200 Mo. 
237, 98 SW 760 was obiter); Armor 
v. Frey, 253 Mo. 447, 161 SW 829. 

Particular statutes applicable see 
Tuimitations of Actions § 58 notes 23- 
25. 


15. U. S.—Self v. Prairie Oil, etc., 
Co; 19K. (2d) 481; Sage. v. Winona, 
éte:, RB: Co., 758 Fed. 29% T CCA 237 


[app dism 163 U. S. 702 mem, 16 SCt 
1205 mem, 41 L. ed. 311 mem]. 

Cal.—Smith v. Matthews, 81 Cal. 

120, 22 P 409; Faria v. Bettencourt, 

A) 279 PB; 679: a 

olo.—Munson vy. Marks, 52 Colo. 

553, 124 P 187; Foster v. Gray, 24 


Limitations 
invoked as a defense to the action,!* except where 
plaintiff is in the actual possession of the land, claim- 
But limitations will 
not run in favor of an adverse claimant not in pos- 
Nor can the statute be invoked where 
the parties claim through a common source, and the 
action involves merely the construction of a deed.1? 
The statute of limitations does not begin to run in 
favor of defendant, so that he may invoke its run- 
ning for the prescribed period as a defense, until 
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may be 


deem.?° 


Colo, A. 247, 133:)P “146s "Wells v- 
Brown, 28 Colo: A. 190, 128 P 869; 
Quinn v. Kellogg, 4 Colo. A. 157, 35 P 


Iowa.—Peck v. Sexton, 41 Iowa 566. 

Kan.—Jones v. Hammond, 118 Kan. 
BO aa VSO: 
ae ee v. Lewis, 59 Miss. 

Nebr.—BHssex v. Smith, 97 Nebr. 649, 
150 NW 1022; Dringman v. Keith,’ 86 
Nebr. 476, 125 NW 1080; Batty v. 
Hastings, 63 Nebr. 26, 88 NW 1389. 

N. Y.—Ford v. Clendenin, 215 N. Y. 
10, 109 NE 124, AnnCasl1917A_ 658; 
Smith v. Reid, 134 N. Y. 568, 31 NE 
1082; Dooley v. Proctor, ete., Mfg. Co., 
77 Mise. 398, 137 NYS 737 [rev on oth- 
ea eda 158 App. Div. 429,148 NYS 

N. C.—Sears v. Braswell, 197 N. C. 
515, 149 SE 846. 
2S .—Swisher v. Swisher, 27 0. C. A. 

Ok1.—Whitehead v. Bunch, 134 Okl. 
63, 272 P 878; Dosar v. Hummell, 89 
OKI. 152,214 P 718" 

Or.—Katz v. Obenchain, 48 Or. 352, 
85 P 617, 120 AmSR 821; Meier v. Kel- 
Ty, 22Or7 136, 290 * 265: 

Tenn.—Stearns Coal, etc., Lumber 
Co. vy. Patton, 134 Tenn. 556, 184 SW 
855. 

Tex.—Texas Co. v. Davis, 113 Tex. 
32, 254 SW 304, 255 SW 601. 

‘Wash. —Anderson v. Hall, 91 Wash. 
S46, Loin 996. 

[ a] Since injury to owner in pos- 
session of land from cloud on title is 
continuing, the cause of action for 
removal of the cloud is likewise con- 
tinuing, and is never barred by limi- 
tations while the cloud exists. Sage 
v. Winona, etc., R. Co., 58 Fed. 297, 
TiCCA > 237, [app dism 163 U.S: 702, 
16 SCt 1205, 41 L. ed. 311]; Jones v. 
Hammond, 118 Kan. 479, 235 P 857; 
Cooper v. Rhea, 82 Kan. 109, 107 Pp 
799,136 AmSR 100, 29 LRANS 930, 
20 AnnCas 42; Batty v. Hastings, 63 
Nebr. 26, 88 NW 139; Ford v. Clen- 
denin, 215 N. Y. 10, 109 NH 124, Ann 
Cas1917A 658; Hubbell v. Medbery, 
54 N. Y. 683; Miner v. Beekman, 50 
N. Y. 337, 14 AbbPrNS.1; Whitney 
v. Considine Inv. Co., 200 App. Div. 
193, 178 NYS 68, 192 NYS 957; Union 
Ferry Co. v. Fairchild, 106 Misc. 324, 
176 NYS 251 [rev on other grounds 
191. App: Div. 639,182 NYS: 125]; 
Warner v. Mason, 109 Okl. 13, 234 P 
747; Texas Co. v. Davis, 113 Tex. 32, 
254 SW 304, 255 SW 601; Luker v. 
Anderson, (Tex. Civ. A.) 10 SW (2d) 
149; Pannell v. Askew, (Tex. Civ. 
A.) 143 SW 364. 

[b] Mortgagor in possession.— 
Where a borrower of money secured 
by deed remained in possession, his 
suit, to quiet title against such deed, 
after the debt was barred by statute 
of limitations, was not barred by lapse 
of time. Jones v. Hammond, 118 Kan. 
479,235 'P 857. 

16. Kypadel Coal, ete., Co. v. Mil- 
lard, 165 Ky. 432, 177 SW 270. 

[a] In Mississippi, under 
(1892) § 2731, providing that persons 
claiming land in equity may not sue 
“to recover the same,” but within the 
period during which by virtue of the 
provisions of the act they may have 
made an entry or brought an action to 


| dize a superior title.” 


Code. 


AS Og al De 8 12) 


some assertion of right or title to the premises has 
been made by him,+§ and until such assertion of 
right or title to the premises has been brought.to the 
knowledge of plaintiff. 
to run against an action to cancel a deed alleged to 
be a mortgage, until the mortgage debt is discharged, 
or until defendant refuses to allow plaintiff to re- 
And the statute is not a bar to an action 
against a person asserting an adverse claim where 
such person, upon the expiration of the statutory 
period, has again claimed title, and the action is 
begun within the statutory time after the second 


Nor will the statute begin 


recover the land if they had been en- 
titled at law, ete., a person holding a 
valid paper title is not barred from 
suing to cancel an alleged cloud on 
such title held by one not in posses- 
sion by failure to sue within the pe- 
riod he might have made an entry or 
sued to recover the land. eentees y- 
Sanders,-90 Miss. 524, 43 S 913 

17. AO Vill ve Hatfield, 20% Ky. 142, 
268 SW 807. 
Vite U. S.—Moore y. Miller, 43 Fed. 

Cal.—Newport .v. Hatton, 195 Cal. 
132, 231 P'987; Secret Valley Land Co. 
v. Perry, 187 Cal. 420, 202 P 449; 
Wood v. Henley, 88 Cal. A. 441, 263 P 


870; Daman v. Hunt, 47 Cal. ie 274, 
-191 Pp 376. 

Ind.—Detwiler v. Schultheis, 122 
Ind. 155, 23 NE 709; Gray v. Blank- 


enbaker, 68 Ind. A. 558, 121 NE 84, 8&7 
[eit Cyc}. 

Iowa.—O’Neill v. Wilcox, 115 Iowa 
15, 87 NW 742. 

Minn.—Coates v. Cooper, 121 Minn. 
11, 140 NW 120. 

Nebr. —Lyons v, Carr, 77 Nebr. 883, 
110 NW 705; Pleasants v. Blodgett, 
39 Nebr. 741, 58 NW 423, 42 AmSR 
624; Palmer yv. Mizner, 2 ‘Nebr. (Un- 
off.) 899, 90 NW 687. 

N. Y¥.—Collins v. Collins, 13 NYS 
28 [aff 131 N. Y. 648, 30 NE 863}. 
etc., Lumber 
ee v. Patton, 134 Tenn. 556, 184 SW 

[a] From time defendant takes 
possession of land, the statute of lim- 
itations begins to run. Moore v. Mil- 
ler, 438 Fed. 347; Stearns Coal, etce., 
Lumber Co. v. Patton, 134 Tenn. 556, 
184 SW 855. 

“oss Ass outstanding -. adverse 
claim, which amounts only to a cloud 
upon a title, and which is not of such 
a nature as to give the adverse claim— 
ant a prescriptive title, is a contin—- 
uing cause of action, and is not barre® 
by lapse of time until the hostile elaim 
is asserted in some manner to jeopar— 
Newport. v.. 
Hatton, 195 Cal. 132, 146, 231 P 987. 
To same effect Secret Valley Land 
Co. v. Perry, 187 Cal. 420, 202 P 449. 

19. Newport v. Hatton, 195 Cak 
132, 231 P 987; Palmer v. Mizner, 2: 
Nebr. (Unoff.) 899, 90 NW 637; Cham~ 
bers v. Wilcox, 3 OhNPNS 269. 

[a] Mere record of deed, signed 
and acknowledged by the owner of 
real estate, but not delivered, bet 
which is taken from his possession 
and filed without his knowledge or 
consent by the grantee, is not notice 
to such owner that the grantee as- 
serts some right under the deed 
Palmer v. Mizner, 2 Nebr. (Onoff.) 899, 

Rickmeyer, 


90 NW 637. 

20. Openshaw v. 45 
Tex. Civ. A. 508, 102 SW 467. 

[a] Time of ascertaining that in- 
strument was deed.—In a suit where 
no limitation would run against plain- 
tiff’s right to have deeds alleged to 
have been intended as a mortgage can- 
celed and released until the mortgage 
debt- was discharged, or defendant re- 
fused to allow them to redeem the 
property, it was immaterial when 
plaintiffs learned that the instruments 
were absolute deeds. Openshaw vy. 
Rickmeyer, 45 Tex. Civ.. A. 608, 102 
SW 467. 
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claim.?? Pat ae e 


Although fraud is an incident of the cause of ac- 
tion, a statute of limitations applicable to actions 
for relief against fraud cannot be invoked in a suit 
to. quiet title or remove a cloud thereon.*? 

A statute providing that a 
counterclaim shall not be barred by the statute of 
lhmitations until plaintiff’s claim is barred?* applies 
to a counterclaim set up in an action to quiet title.** 

[§ 127] 7. Laches?*—a. In General. 
sufficiently established,?® ordinarily is available as 
a defense to an action to quiet title,?7 even as against 
the state,** except where plaintiff is in possession,”® 
or where the action is.a statutory one in which no 
equitable relief is sought by either party.®° 


Bar of counterclaim. 


21. Bailey v. Hopkins, 152 N. C. 
748, 67 SE 569. 

22. Elder v. Richmond Gold, etc., 
Min. Co., 58 Fed. 536, 7 CCA 354; Mur- 
phy v. Crowley, :140 Cal. 141, 73 P 820; 
Stewart, v. Thompson, 32 Cal. 260; 
Daman «v.’ Hunt, 47° Cal. Ac:274,5 191 P. 
376; Detwiler v. Schultheis, 122 Ind. 
155, 23 NE 709; Wagner v. Law, 3 
Wash. 500, 28 P1109, 29 P 927, 15 LRA 
784, 28 AmSR 56. 

23. See statutory provisions. 

24. Clark v. Duncanson, 79 Okl. 
180, 192 P 806, 16 ALR 315. 

[a] Pleading held counterclaim.— 
In an action to quiet title, brought 
within the year, allowed by Rev. L. 
(1910) § 7419, from the recording of 
a tax deed, wherein the former owner 
was made a party defendant, an an- 
swer after a year from the recording 
of the tax deed, entitled ‘‘answer and 
cross petition,’ attacking the validity 
of the sale and tax deed on several 
grounds, and asking judgment for 
‘possession and damages, was a ‘“‘coun- 


terclaim.” Clark v. Duncanson, 79 
‘Okl. 180, 192 P 806, 16 ALR 315. 

25. aches generally see Equity §§ 
211-250. 
' 26. See infra § 128. 

27. U.S.—Guenther v. Dennis-Sim- 
mons Lumber Co., 246 Fed. 521° [aff 
262 Fed. 1018]; Richmond Cedar 


Works v. Pittsburg Land, etc., Co., 238 
Fed. 820; Pooler v. Hyne, 213 Fed. 154, 
129 CCA 506 [certiorari den 238 U. 
Siy620s80). SOU 603, 59 Tunmed. ct 20 one 
Kentucky Coal, ete., Dev. ‘Co. v. Ken- 
tucky Union Co., 187 Fed. 945, 110 CCA 
93; Sage v. Winona, etc., R. Cof 58 
Fed. 297,' 7 CCA (287 [app dism 163 U. 
S. 702 mem, 16 SCt 1205 mem, 41 L. 
ed. 311 mem]; Conklin v. Wehrman, 
“38. Fed. 877. 

Ark.—Osceola Land Co. v. Hender- 
son, 81 Ark. 432, 100 SW 896; Turner 
v. Burke, 81 Ark. 352, 99 SW 76. 

Cal.—Castro v. Adams, 153 Cal. 382, 
95 P 1027; Casserly v. Alameda Coun- 
ty,, Loe Cal. 170, 94 P 765; Akley v. 
‘Bassett, 68 Cal. A. 270, 228 P 1057. 

Colo. Goodrich v. Union Oil Co., 85 
Colo. 218, 274,P 935. 

D. C.—Peck v. Haley, 21 App. 224. 

Ga.—Pierce v. Middle Georgia Land, 
ete,, (Co. let Gas 99> 61 Shi: 

Ill. Barton v. Mayers, 183 Ill. 360, 
55 NE 834. 

Iowa.—Woodward v. Barr, 128 Iowa 
727, 105 NW- 207; Young v. Snell, 115 
Iowa 32, 87 NW 728; Holman v. Win- 
terboer, 107 Iowa 270, 77 NW 1060; 
Withrow v. Lowden, 82 Iowa 717, 47 
NW 895; Withrow v. Walker, 81 Iowa 
651, 47 NW 893. 

Ky.—Burchel v. Withers, 121.SW 
-469; Four Mile Land, etc., Co. v. Gib- 
son, 49 SW 954, 20 KyL 1670. 

Mass.—Hermanns v. Fanning, 151 
Mass. 1, 23 NE 493. 

F Mich.—Hatch v. St. Joseph, 68 Mich. 
220, 36 NW 36; Birdsall v. Johnson, 
44 Mich. 134, 6 NW 226. 

Minn. ~Bausman v. Kelley, 38 Minn. 
197, 36 NW 333, 8 AmSR 661 

Mo. —Bell v. George, 275 Mo. 17, 204 
Sw 516. 
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Laches, if 


But 


Nebr.—Butler v. Peterson, 79 Nebr. 
415, 116° NW 5115: 

Rea Cae v. Wallet, 63 Tex. 

By 

Va.—Camp Mfg. Co. v. Green, 129 
Va. 360, 106 SE 394. 

Wash.—Keeney Presby. Home v. 
Kenney, 45 Wash. 106, 88 P 108; Fer- 
rell v. Lord, 43 Wash. 667, 86 P 1060. 

Wis.—Likens v. Likens, 136 Wis. 
321, 117 NW 799; 

And see cases. infra § 128. 

28. State y. Livingston, 164 Iowa 
31, 145 NW 91. 

29. See infra text and note 31. 

30. Taylor v. Leonard, 94 Ark. 122, 
126 SW 387; Willis v. Robinson, 291 
Mo. 650, 237 SW 1030; Brooks v. Rob- 
erts, 281 Mo. 551, 220 SW 11; Kline 
v. Groeschner, 280 Mo. 599, 219 SW 
648; Hayti Dev. Co. v. Clayton, 281 
Mo. 221, 219 SW 601; Bell v. George, 
275 Mo. 17, 204 SW 516; Kellogg v. 
Moore, 271 Mo. 189, 196 SW 15; Weng- 
ler v. McComb, (Mo.) 188 SW 76. 

[a] Where plaintiff stands on le- 
gal, and not equitable, title, the doc- 
trine of pure laches has no _ place. 
Kellogg v. Moore, 271 Mo. 189, 196 
SW 15. 

{b] Where plaintiff sues to estab- 
lish title and defendant pleads strict 
legal title, and does not assert an 
equitable right, the doctrine of lach- 
es cannot be interposed to the legal 
defense so pleaded. Taylor’ v. Leon- 


ard, 94 Ark. 122, 126 SW 387. 
Nature of statutory action see su- 
pra. $7: 
Lasoo S.—Commodores Point 


Terminal Co. v. Hudnall, 283 Fed. 150; 
Woodall v. Clark, 254 Fed. 526; Clinch-, 
field Coal Corp. v. Steinman, 217 Fed. 
875, 133 CCA 585; Thompson y. Dum- 
as, 85 Fed. 517, 29 CCA 312; Sage v. 
Winona, etc., R. Co., 58) Fed: 297, °7 
CCA 237 [app dism 163 U. S. 702 mem, 
16 SCt 1205 mem, 41 L. ed. 311 mem]. 

Ala.—Hooper v. Peters Mineral 
Land Co., 210 Ala. 346, 98 S 6; Short- 
ridge v. Southern Mineral Land Co., 
186 Ala. 660, 65 S 3854; Ogletree v. 
Rainer, 152 Ala. 467, 44 S 565; Torrent 
Fire Engine Co. No. 5 v. Mobile, 101 
Ala 559) 14S, 557. 

Alaska.—Pioneer Min. Co. v. Pacific 
Coal Co., 4 Alaska 468. 

Cal.—Barroilhet v. Anspacher, 68 
Cal. 116, 8 P 804. 

Colo.—Lougee v. Wilson, 24 Colo. A. 
QOL SIP ST 30s 
soe C.—Myers v. Mayhew, 32 App. 

5 


Ga.—Smith v. Burrus, 139 Ga. 10, 
76 SE 362; Pierce v. Middle Georgia 
Land, etc., Co., 131 Ga. 99, 61 SE 1114. 

Til. > “Decatur Coal Co. v. Clokey, 332 
Tll. 253, 163 NE 702; Swanson v. Ko- 
hout, 304 Il. 606, 136 NE 656; Hut- 
son v. Hudelson, 288 Ill. 454, 123 NE 
524; Beck Lumber Co. v. Rupp, 188 
Tll. 562, 59 NE 429, 80 AmSR 190; 
Shaw v. Allen, 184 Ill. 77, 56 NE 403; 
Coryell v. Klehm, 157 Ill. 462, 41 NE 
864; Orthwein v. Thomas, 127 Ill. 
554, 21 NE 4380, 11 AmSR 159, 4 LRA 
434; Shaw v. Allen, 85 Ill. A. 23 [aff 
184 Ill. 77, 56 NE 403]. 


[§§ 126-127 


where plaintiff is in possession under claim of title, 
he is entitled to wait until his possession is invaded 
or his title attacked before taking steps to vindicate 
his right, and mere lapse of time will not bar an 
action by him to quiet title.*? 
an action to quiet title based on a forged deed or 
forged alteration thereof.*? 
not in possession, plaintiff’s delay in bringing an ae- 
tion to quiet title will not preclude recovery, even 
though defendant has paid taxes on the land.** 
it has been held that constructive possession of de- 
fendant is sufficient to enable him to invoke the 
doctrine of laches.** 
is no defense where plaintiff is vested with legal title 
to the land,*° or claims title by adverse possession.?® 


Nor will laches bar 


Where defendant is 
But 


So it has been held that laches 

Iowa.—Youngs v. Youngs, 197 Iowa 
101, 196 NW 795. 

Kan.—Harris v. Defenbaugh, 82 
Kan. 765, 769, 109 P 681 [cit Cye]. 

Ky. —Rearden v. Searcy, 1 Litt. 53, 3 
A. K. Marsh. 539. 

Minn.—Burke y. Backus, 51 Minn. 
174, 53 NW 458; Sanborn v. Eads, 38 
Minn. 211, 36 NW 338. 

N. M.—Retsch v. Renehan, 16 N. M. 
541, 120 P 897. 

N. C.—Sears vy. Braswell, 197 N. C. 
515, 149 SE 846. 

Tenn.—Stearns Coal, ete., Co. v. 
Patton, 134 Tenn. 556, 573, 184 SW 855 
[quot Cyc]. 

Tex.—Pope v. Riggs, (Civ. A.) 43 
SW 306; Riggs v. Pope, 3 Tex. Civ. A. 


D9, 2a ‘SW LOLs, 
1 Mi Baer v. Cave, 94 Vt. 306, 111 


Wash.—Denny v. Schwabacher, 54 
Wash. 689, 104 P1387, 132 AmSR 1140; 
Miller v. Pierce County, 28 Wash. 110, 
68 P 358. 

W. Va.—Smith v. Owens, 63 W. Va. 
60,59 SE 762; Mullins v. Shrewsbury, 
60 W. Va. 694, 55 SE 736; Waldron v. 
Harvey, 54 W. Va. 608, 46 SE 603, 
102 AmSR 959; State v. Sponaugle, 
45 W. Va. 415, 32 SE 283, 43 LRA 727. 

Wis.—Grossbach y. Brown, 72 Wis. 
458, 40 NW 494. 

[a] “aches, if any, applies to him . 
who is out of possession, has the op- 
portunity to assert his claim, and 
does not.” Behan v. rie sneo, 218 
Ala. 5173, 515,°119 S 20. 

Generally see Equity § 224, 

32. Cal.—Johnston Realty Corp. v. 
Showalter, 80 Cal. A. 176, 250 P 289. 


Ga.—Smith v. Burrus, 139 Ga. 10, 
76 SE 362. 
Tll.— Chandler v. White, 84 Ill. 435. 
N. D.—Catto v. Hollister, 39 N. D. 
1, 166 NW 506. 

Tenn.—French v. French, (Ch. A.) 
S2teS Wiel t 

[a] Rule is otherwise where the 
alleged -forger is dead and the evi- 
dence of forgery is not conclusive. 
French v. French, (Tenn. Ch. A.) 52 
SW 517... 

83. Secret Valley Land Co. v. Per- 
ry, 187 Cal. 420, 202 P 449; Stanley 
v. Westover, 93 Cal. A. 97, 269 P 468; 
Kypadel Coal, etc., Co. v. Millard, 165 
Ky. 432, 177 SW 270 


* veg Hook v. Frey, 13 App. (D. 
"35. Waldron v. Harvey, 54 W. Va. 


608, 46 SE 603, 102 AmSR 959. 

36. Torrent Fire Engine Co. No. 5 
v. Mobile, 101 Ala. 559, 564, 14 S 557. 

“One who has acquired title by ad- 
verse holding cannot be said to be 
guilty of laches in not bringing a 
suit to remove, as a cloud, the title of 
another, who disputes his title by 
adverse possession. Long delay on 
the part of him, who might have dis- 
possessed the adverse holder by suit 
begun in time, is the very basis of the 
title of the latter. The lapse of time, 
which the law allows as a founda- 
tion of the title by adverse possession, 
cannot be made the instrument or 
means for impairing or destroying 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 127-128] 


Wild and unoccupied land. The doctrine of lach- 
es has been held inapplicable in an action by the 
owner of wild, unoccupied, and unimproved land.°* 
Such lands are in the constructive possession of the 
owner,*?* who need not assert his rights until there 
invading 
Mere inaction on the part of the owner, and failure 
to pay taxes for a time short of the statutory period, 
donot constitute supervening equities calling for 
the application of the doctrine of laches.*° 
payment of taxes by another,#! without color of ti- 
tle,*? however long continued, alone constitute such 
an invasion of the owner’s rights as to eall for ac- 
Where defendant’s predecessor 
did not establish title by adverse possession, and for 
many years before suit there was no regular occupan- 


has been some affirmative acts 


tion on his part. 


one’s rights and privileges growing 
out of that title.’ Torrent Fire En- 
gine Co. No. 5 v. Mobile, supra. 

37. Miller v. Henry, 105 Ark. 261, 
150 SW 700, AnnCas1914D 754; Chat- 
field v. Towa, etc., Land Co., 88 Ark. 
395, 114 SW 473; Penrose v. Doherty, 
70 Ark. 256, 67- SW 398; Sanborn v. 
South Florida Naval Stores Co., 
Fla. 145, 78 S 428; Wengler v. Mc- 
Comb, (Mo.) 188 SW _ 76; Russ v. 
Hope, 265 Mo. 637, 178 SW 447; Haar- 
stick v. Gabriel, 200 Mo. 237, 98 SW 


760; Stearns Coal, etc., Co. v. Patton, 
134 Tenn. 556, 184 SW 855. 
[a] aches is not available except 


where plaintiff is out of possession, 
and ‘‘out of possession” does not mean 
a mere failure of the owner to be in 
actual possession of wild or unoccu- 
pied lands. Stearns Coal, etc., Co. v. 
Patton, 134 Tenn, 556, 184 SW 855. 


38.. See cases supra note 37. See 
also supra § 108. 

39. Fletcher v. Malone, 145 Ark. 
211, 224 SW 629; Miller v. Henry, 
105 Ark. 261, 150 SW 700, AnnCas 
1914D 754; Belcher v. Harr, 94 Ark. 
221, 126 SW 714; Chatfield v. Iowa, 
etc., Land Co., 88 Ark. 395, 114 SW 
473; Earle Impr. Co. v. Chatfield, 81 


Ark. 296, 99 SW 84; Jackson v. Boyd, 
eo MAPK. < 1945587, Sw 126; Penrose v. 
Doherty, 70 Ark. 256, 67 SW 398. 


40. Bradley Lumber Co. v. Lang- 
ford, 109 Ark. 594, 160 SW 866, | 
41. Earle Impr. Co: v. Chatfield, 81 


Ark. 296, 99 SW 84; Jackson v. Boyd, 
75 Ark. 194, 87 SW 126; Penrose v. 
Doherty, 70 Ark. 256, 67 SW 398; San- 
born v. South Florida Naval Stores, 
75 Fla. 145, 78 S 428;. Wengler v. Mc- 
Comb, (Mo.) 188 SW 76; Haarstick 
v. Gabriel, 200 Mo. 237, 98 SW 760. 

{a] Failure of owner to pay taxes 
for number of years, while defendants 
did pay taxes but made no improve- 
ments, does not establish laches. 
Sanborn v. South Florida Naval Stores 
Com loubia, V45) uo 4a8s 

{b] Act of owner in allowing an- 
other to pay taxes cannot be deemed 
an abandonment of his rights, so as to 
charge him with laches, until there 
has been an interference with his 
rights or until an encumbrance has 
been placed on the land which he is 
ealled upon to discharge. Miller v. 
Henry, 105 Ark, 261, 150 SW 700, Ann 


Cas1914D 754. 
42. Fletcher v. Malone, 145 Ark. 
211, 224 SW 629; Fordyce v. Vickers, 


99 Ark. 500, 138 SW 1010; Chatfield v. 


Iowa, etc., Land Co., 88 Ark. 395, 114 
SW 473. 
43. Maginnis v. Hurlbutt, 49 Cal. 


A. 460, 193 P 606. 

44. U. S.—Edwards v. Sarasota 
Wenice Co., 246 Fed. 773, 776, 159 CCA 

Cal.—Lample v. McDougall, (A.) 
285 P 328. 

Ga.—Christopher v. Mooty, 155 Ga. 
286, 117 SE 90. 

Mo.—Troll v. St. Louis, 257 Mo. 626, 
168 SW 167. 

136 Wis. 


Wis.—Likens v. Likens, 
321, 117 NW 799. 
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them. 


Nor will | equitable.*® 


And see cases infra this note. 

“Wrom the very nature of the doc- 
trine of laches each case must turn 
upon its own peculiar facts.” EHd- 
wards v. Sarasota Venice Co., supra. 

{a] In action by vendor to cancel 
contract of sale as a cloud on title, 
after the vendee’s failure to pay an 
installment of the price, where such 
a failure, by the terms of the contract, 
ipso facto terminated it, four months’ 
delay of the vendor to cancel the con- 
tract after the default did not bar his 
right to relief. Fratt v. Daniels- 
Jones Co., 47 Mont. 487, 133 P 700. 

{[b] Facts held not to show laches. 
—Krow v. Bernard, 152 Ark. 99, 238 
SW 19; Craig v. Hedges, 90 Ark. 430, 
119 SW 645; Lample v. McDougall, 
(Gal. A.) 285 Po 3283). Christopher v. 
Mooty, 155 Ga. 286, 117 SE 90; Rutter 
v. Carothers, 223 Mo. 631, 122 SW 
1056; Hughes v. Fargo Loan Agency, 
46 N. D. 26, 178 NW 993. 

45. Ariz.—Costello v. Muheim, 9 
Ariz, 422, 84 P 906. 

Ark.—Sanders v. Flenniken, 21 SW 
(2d) 847. 

Cal.—Akley v. Bassett, 68 Cal. A. 
270, 228 P1057. 


296, eLoue EL tes 

J1l.—Chicago, etc., R. Co. v. 
go, 294 Ill. 257, 128 NE 462. 

Minn.—Coates v. Cooper, 121 Minn. 
11, 140 NW 120. 

S. D.— Wallace v. Dunton, 30 S. D. 
598, 189 NW 345. 

Va. Camp Mfg. Co. v. Green, 129 
Va. 360, 106 SE 394. 

Wash.—Petticrew v. Greenshields, 
61 Wash. 614, 112 P 749. 

fa] If equities involved do not 
call for exercise of discretion of court 
of equity in refusing to enforce the 
claim, lapse of time short of the statu- 
tory period will not bar the action. 
Petticrew v. Greenshields, 61 Wash. 
614, 112 P 749. 

[b] As against city claiming grant 
of land for highway purposes, com- 
plainant seeking to quiet title would 
not be barred by laches where the city 
or the public have not assumed a 
position toward the property that 
would make 


Chica- 


the relief prayed. Chicago, etc., R. 
Co. v. Chicago, 294 Ill. 257, 128 "NE 
462. 

[ec] Where plaintiff has fee simple 


title and land is vacant and unoccu- 
pied, defendant having done nothing 
thereon from a sense of security re- 
sulting from plaintiff's failure to as- 
sume actual possession, defense of 
laches is not available. Parks v. 
Roth, 25 Colo. A. 296, 137 P 76. 

46. U. S.—Childs v. Missouri, etc., 
R.Go., 221 Med: 219; 136: CCA. 629. 

Ark.—Blank y. a ener tet: 93 Ark. 
298, 124 oe 786 


95 P 1027. 
Colo.—Stewart v. Phillips County, 
80 oa 232, 250 P 562. 
C.—Mayse v. Gaddis, 2 App. 20. 
Til. —Calame v. Paisley, 296 Til. 618, 
130 NE 310. 
Mich.—Beidler vy. City Bank, 172 


it inequitable to grant] 
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ey by defendant or his predecessor, the owner of the 
land was not bound to commenee an action to quiet 
title against occasional occupants, and his delay did 
not bar a subsequent suit.*? 

[§ 128] b. What Constitutes. 
there has been laches on plaintiff’s part depends upon 
the circumstances of the particular case,** and mere 
lapse of time will not bar the action unless the cir- 
cumstances are such as to render its maintenance in- 
But unexcused delay for an unreasona- 
ble period of time, accompanied by other circum- 
stances, may constitute a bar.4® 
miniug the question of laches, the court will con- 
sider, in connection with the duration of the delay, 
its effect to mislead defendant to his injury,*’ as 
where expenditures have been made by him and risks 


Whether or not 


Henee, in deter- 


Mich. 381, 137 NW 717. 

Mo.—Bland v. Windsor, 187 Mo. 108, 
86: SW 162. 

Nebr.—Peters v. Northwestern Mut.. 
LL. ‘Ins: 2Co.,-227 “NW 9L7s S Butlers vy. 
Peterson, 79 Nebr. 715, 116 NW 515 
LL vacated 79 Nebr. 713, 113 NW 
1 

N. D.—Winterberg v. Van De Vors- 
te, 19 N. D. 417, 122 NW 866. 

Va.—Camp Mtg. Co. v. Green, 129 

Va. 360, 106 SE 39 

Wash. —Kenney br catrteriae Home 
v. Kenney, 45 Wash. 106, 88 P 108; 
Ferrell v. Lord, 43. Wash. 667, 86 Pp 
1060; Chezum v. McBride, 21 "Wash. 
558, 58 P 1067. 

W. Va.—McMullin v. Pritt, 103 W* 
Va. 582, 138 SE 384: 

[a] ‘Rule applied.—A suit brought 
to quiet title as against holders un- 
der a subsequent patent based on a 
prior survey, on the ground that the 
date thereof was a forgery, and that 
the survey was in fact made subse- 
quent to that on which complainant's 
patent was based, was prima facie 
paired by laches” where it was not in- 
stituted until thirty-five years after 
the forgery was perpetrated, in the 
absence of any allegation the fraud 
had not been previously discovered. 
Kentucky Coal, ete., Dev. Co. v. Ken- 
tucky Union Co., 187 Fed. 945, 110 
CCA 93 


{[b] Delay held unreasonable. 


| Copen v. Flesher, 6 F.'Cas. No. 3,211, 


1 Bond 440 (forty-nine years); Cas- 
serly v. Alameda County, 153 Cal. 170, 
94 P 765 (twenty-nine years); Stew- 
art 'v. Phillips County, 80 Colo. Be 
250 P 562 (ten years); Mayse v. Gad- 
dis, 2 App. (D. C.) 20 (seventy-four 
years); Butler v. Peterson, 79 Nebr. 
715, 116 NW 515 [reh vacated 79 Nebr. 
713, 113 NW 161] (fourteen years); 
MeMullin v. Pritt, 103 W. Va. 582, 138 
SE 384 (eight years). 

[c] Delay held not unreasonable.— 
A grantee who enters suit within five 
months from the time of receiving his 
deed, to quiet title as against a cloud 
prior to his deed, is not guilty of lach- 


es. Bland v. Windsor, 187 Mo. 108, 86 
SW 162. 
47. U. S.—Edwards v. Sarasota 


Venice Co., 246 Fed. 773, 159 CCA 75. 

Alaska.—-Pioneer Min. "Co. Vv. Pacific 
Coal Co., 4 Alaska 463. 

Ariz. — Costello v. ‘Muheim, 9 Ariz. 
422, 84 P 906. 

Ark.—Sanders v. Flenniken, 21 sw 
(2d) 847; Clark v. Friend, 174 Ark. 
26, 295 Sw 392; Dickinson y. Norman; 
165 Ark. 186, 263 SW 387. 

Cal. —Akley v. Bassett, 68 Cal. A 
270,228 Be 1057. 

Ga.—Smith v. Burrus, 139 Ga. 10, 
76 SE 362. 

Minn.—Coates v. Cooper, 121 Minn. 
11, 140 NW 120. 

Mo.—Carson v. Ber thold, ete., Lum- 
ber Co., 270 Mo. 238, 192 SW 1018; 
| Sou v. St. Louis, 257 Mo. 626, 168 Sw 


Nebr.—Geiss v. Trinity Lutheran 
Church Cong., 230 NW 658. 

“Laches does not grow out of mere 
lapse of time, but is based on a delay 
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incurred in reliance on his own right,*® even though 
the rents received exceed the expenditures ;*° 
change in conditions rendering the enforcement of 
plaintiff’s right inequitable,®° as where rights of 
third persons have intervened,’! or the property has 
become greatly enhanced in value;*? or evidence re- 


which works a disadvantage to an- 
other.” Wdawards v. Sarasota Venice 
Co., 246 Fed. 773, 776, 159 CCA 75. 
To same effect Akley v. Bassett, 68 
Cal. A. 270, 228 P 1057. 

“Before the doctrine of laches can 
de invoked, the delay of the true own- 
er must mislead and. work a disad- 
vantage to the party making this de- 
fense.” Fordyce v. Vickers, 99 Ark. 
‘500, 506, 188 SW 1010. 

[a] Where defendant is not in- 
jured by delay. an action by a grantee 
in an executed contract transferring 
title to land, or by his heirs against 
the grantor to determine adverse 
claims and compel. a conveyance, is 
not barred by laches. Coates v. Coop- 
er, 121 Minn. 11, 140 NW 120. 

{b] Defendant held not misled or 
prejudiced.—Bell v. George, 275 Mo. 
17, 204 SW 516; Carson v. Berthold. 
etc., Lumber Co., 270 Mo. 238, 192 SW 
1018; Geiss v. Trinity Lutheran 
Church Cong., (Nebr.) 230 NW 658. 

48. U. S—Pooler v. Hyne, 213 Fed. 
154, 129 CCA 506 [certiorari den 238 
YU. S. 620, 35 SCt 603, 59 L. ed. 1493]. 

Ariz.cCostello v. Muheim, 9 Ariz. 
422, 84 P 906. 

Ark.—Sanders v. Flenniken, 21 SW 

2d) 847; Clark v. Friend, 174 Ark. 

, 295 SW 392; Dickinson v. Norman, 
165 Ark. 186, 268 SW 387; Osceola 
Zand Co. v. Henderson, 81 Ark. 432, 
100 SW 896. 

Cal.—Akley v. Bassett, 68 Cal. A. 
270, 228 P 1057. 

Mo.—tTroll v. St. Louis, 257 Mo, 
626, 168 SW 167. 

Wis.—Likens v. Lickens, 136 Wis. 
321, 117 NW 799. 

49. Akley v. Bassett, 68 Cal. A. 270, 
228 P 1057. 

50. U.S.—Pooler v. Hyne, 213 Fed. 
154, 129 CCA 506 [certiorari den 238 
U. S. 620, 35 SCt 608, 59 L. ed. 1493]. 

Ark.—Sanders v. Flenniken, 21 SW 
(2d) 847; Clark v. Friend, 174 Ark. 
‘26, 295 SW 392; Dickinson v. Norman, 
165 Ark. 186, 268 SW 387; Williams v. 
Bennett, 75 Ark. 312, 88 SW 600, 112 
AmSR 57. 

Cal.—Akley v. Bassett, 68 Cal. A. 
270, 228 P 1057. 

Fla.—Norton v. Jones, 83 Fla. 81, 90 
S 864.0 

Mich.—Beidler v. City Bank, 172 
Mich. 381, 187 NW 717. 

Minn.—Bausman v. Kelley, 38 Minn. 
197, 36 NW 383, 8 AmSR 661. 

Mo—Terry v. Groves, 258. Mo. 450, 
167 SW 563; Troll v. St. Louis, 257 
Mo. 626, 168 SW 167. 

Va.—Kennedy Coal Corp. v. Buck- 
horn Coal Corp., 140 Va. 37, 124 SW 
482. 

W. Va.—MecMullin v. Pritt, 103 W. 
Va. 582, 138 SE 384. 

fa] Rule applied.—(1) Defendants 


and those under whom they claim, 


having for more than twenty years 
been in absolute possession, cultivat- 
ing and improving land, with convey- 
ances of some of it and the partition- 
ing of other parts to heirs, complain- 
ant who stood silently by without 
protest or claim or explanation there- 
of is barred by laches from removing 
alleged clouds on its title. Kennedy 
Coal Corp. v. Buckhorn Coal Corp., 
140 Va. 37, 124 SE 482. (2) Laches 
may bar a Suit to remove a cloud from 
title where the complaint shows ad- 
verse dealings with the land and with 
the title thereto under claim of right 
during the period of more than seven- 
ty-five years, making it inequitable 
€o disturb the rights of such adverse 


claimants. Norton v. Jones, 83 Fla. 
$1. 90 S 854, : 
51. Sanders v. Flenniken, (Ark.) 
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any 


to act sooner.°® 


21 SW (2d) 847; Hatch v. St. Joseph, 
68 Mich. 220, 36 NW 36. 

py J. S—Pooler v. Hyne, 213 Fed. 
154, 129 CCA 506 [certiorari den 238 
U. S. 620, 35 SCt 6038, 59 L. ed. 1493]. 

Ariz.—Costello vy. Muheim, 9 Ariz. 
422, 84 P 906. 

Ark.—Clark v. Friend, 174 Ark. 26, 
295 SW 392; Blank v. Huddleston, 93 
Ark. 298, 124 SW 786; Osceola Land 
Co. v. Henderson, 81 Ark. 432, 100 SW 
896; Turner v. Burke, 81 Ark. 352, 
99 SW 76; Williams v. Bennett, 75 
Ark. 312, 88 SW 600, 112 AmSR 57. 

Cal.—Akley v. Bassett, 68 Cal. A. 
270, 228 P 1057. 

Mich.—Beidler v. City Bank, 172 
Mich. 381, 137 NW 717. 

Mo.—Terry v. Groves, 258 Mo. 450. 
167 SW 563; Troll v. St. Louis, 257 
Mo. 626, 168 SW 167; Shelton v. Hor- 
ine 232 Mo. 358, 184 SW 988, 137 SW 

4 


Wis.—Likens v. Likens, 136 Wis. 
321,117. NW> 799. 

[a] Action held barred.—Where 
plaintiff and his grantors who orig- 
inally owned-the lands completely 
abandoned them and asserted no title, 
and paid no taxes for more than ten 
years before commencing suit, and in 
the meantime the lands greatly ad- 
vanced in value, some witnesses say- 
ing as much as fourfold, plaintiff is 
barred by laches from asking relief. 
Craig v. Hedges, 90 Ark. 430, 119 SW 
645. 

53. Guenther v. Dennis-Simmons 
Lumber Co., 246 Fed. 521 faff 262 Fed. 
1018]; Sanders v. Flenniken, (Ark.) 
21 SW (2d) 847; Williams v. Bennett, 
75 Ark. 312, 88 SW 600, 112 AmSR 57; 
McBride v. Caldwell, 144 Iowa 228, 
119 NW 741; Camp Mfg. Co. v. Green, 
129 Va. 360, 106 SW 394. 

[a] Rule applied.—Where plaintiff, 
with knowledge of all the facts and 
without excuse shown, delayed bring- 
ing suit for thirty years, and until 
the death of all the parties to the deed 
constituting color of title by adverse 
possession of their ancestor, under 
which deed defendants claim, so that 
evidence of good faith is lost, the de- 
fense of laches will prevail. McBride 
v. Caldwell, 142 Iowa 228, 119 NW 


41. 

{b] Underlying reason for the doc- 
trine of laches as applied to conflict- 
ing land titles, in removing clouds, is 
that because of lapse of time and the 
death of the parties it is impossible 
to ascertain all the facts, and there- 
fore it is just to leave the parties in 
the position in which they have placed 
themselves. Camp Mfg. Co. v. Green, 
129 Va. 360, 106 SE 394. : 

54. “Peck v. Haley, 21 App. (D. C.) 
224; Likens v. Likens, 136 Wis, 321, 
117 NW 799. 

[a] Great lapse of time, if reason- 
ably excused, and without damage to 
defendant, may be ignored. Likens vy. 
Likens, 136 Wis. 321, 117 NW 799. 

{[b] Fact that heirs of record own- 
er of land had become widely scat- 
tered is not sufficient to excuse a de- 
lay of sixteen years in bringing a suit 
in equity to quiet title to the land, in 
the absence of any fraudulent con- 
cealment from them of their rights, 
and of any fiduciary relations between 
them and defendants in possession or 
anyone under whom the latter claim, 
and where the land claimed has in- 
creased enormously in value during 
an adverse possession of seventy 
years,. and everyone having actual 
knowledge concerning ancient trans- 
actions regarding the title is dead. 
Peck v. Hatley, 21 App. (D. C.) 224. 

55. Hubbard v. Keen, 297 Mo. 29, 


is) 


lating to the matters in dispute has been lost or 
become unavailable by death or other cause;°* the 
sufficiency of the excuse offered to explain the de- 
lay,°+ such as personal disability to sue,°® or igno- 
rance of the cause of action and lack of opportunity 


247 SW 1000; Brooks v. Brooks, 105 
Nebr. 235, 180 NW 41. 

[a] Infancy of plaintiff during a 
portion of the time excuses delay for 
that period. Brooks v. Brooks, 105 
Nebr. 235, 180 NW 41. 

{[b] Coverture.—Although a wife 
may have been entitled to bring a 
possessory action under Rev. St. 
(1919) § 1970, notwithstanding the 
continued right of possession in her 
husband, acquired before the adoption 
of the Married Women’s Act, she was 
not required to do so, nor were her 
heirs during her lifetime required to 
take any steps, and therefore their 
knowledge of adverse possession of 
the land, its transfers, and consequent 
changes of ownership, and improve- 
ments made thereon, do not in equity 
establish laches as a defense to their 
right of action. Hubbard v. Keen, 297 
Mo. 29, 247 SW 1000. 

56. U. S.—Kentucky Coal, etce., 
Dev. Co. v. Kentucky Union Co., 185 
Fed. 945, 110 CCA 93; Copen v. Flesh- 
er, 6 F. Cas. No. 3,211, 1 Bond 440. 

Ark.—Sanders v. Flenniken, 21 SW 
(2d) 847. 

126 Ga. 


Ga.—Hodges v. Wheeler, 
848, 56 SE 76. 

Ill.—Scott v. Cornell, 295 Ill. 508, 
129 NE 94. 

Iowa.—Mullen  v. Callanan,. 167 
Iowa 367, 149 NW 516. 

Nebr.—Brooks y. Brooks, 105 Nebr. 


-235, 180 NW 41. 


N. D.—Goss:v. Herman, 20 N. D. 
295, 127 NW 78. ; 

Wyo.—Harney v. Montgomery, 29 
Wyo. 362, 213 P 378. ‘ 

[a] Thus (1) on the principle that 
knowledge is an essential element of 
laches, defendants in an action to de- 
termine adverse claims to realty, who 
allege title in themselves, are not pre- 
cluded from maintaining a defense by 
lapse of time’ while such defendants 
were ignorant of the claims of the 
adverse party prior to the action. 
Goss v. Herman, 20 N. D. 295, 127 NW 
78. (2) In an action to quiet title 
and to procure the cancellation of the 
record of a mortgage and to have a 
mortgage sale declared void, in the 
absence of evidence that complainant 
had knowledge that one of defendants 
who took the acknowledgment of the 
mortgage was disqualified so to do by 
reason of his interest, laches cannot 
be imputed to him to defeat his rem- 
edy. Harney: v. Montgomery, 29 Wyo. 
362, 213 P 378. 

(b] Discovery of cloud.—(1) Lach- 
es cannot be interposed as a defense 
where the action is brought within a 
reasonable time after discovery of the 
cloud on title. Hodges v. Wheeler, 
126 Ga. 848, 56 SE 76; Coryell v. 
Klehm, 157 Ill. 462, 41 NE 864; Gil- 
breath v. Dilday, 152 Ill. 207, 38 NE 
572; Mullen v. Callanan, 167 Iowa 367, 
149 NW 516. (2) Complainant, four 
years after lending money- secured by 
deed of trust, learned of the existence 
of a cloud on the debtor’s title, five 
years thereafter she acquired the le- 
gal title of the debtor, and one year 
after that sued to remove the cloud. 
The demand was held not to be stale. 
Coryell v. Klehm, supra. (3) A suit 
by devisees against surviving hus- 
band of testatrix to set aside a deed 
from her to him as a cloud on title is 
not barred by laches, where it was in- 
stituted within a short time after 
complainants learned of the deed, al- 
though it was more than four years 
after the deed was recorded, and in 
the meantime defendant had lost his 
right to‘elect not to take under his 
wife’s will. Scott v. Cornell, 295 Ill. 


Re a a a A a TT 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 128 


§§ 129-133] 


[§ 129] 8. Miscellaneous Defenses. Equity will 
not encourage speculation in doubtful and disputed 
titles, and the fact that plaintiff purchased such a 
title with knowledge of its doubtful character is a 
good defense.®? So itis a good defense that defend- 
ant is a tenant of plaintiff under a valid lease, and 
that a decree quieting title would cut off the ten- 
ant’s interest under the lease.*® On the other hand, 
the fact that a codefendant, joined as a tenant in 
common, was not a bona fide purchaser, but pur- 
chased his interest in collusion with plaintiff and in 
the latter’s interest, is no defense where the rights 
of the other defendant were not prejudiced.®® So 
the fact that defendant, claiming under a sheriff’s 
deed, void because there was no valid publication 
of notice in the proceedings under which the prop- 
erty was attached and sold, might be allowed to 
amend the proof of service and have a new valid 
judgment for the enforcement of the attachment 
lien, is no ground for denying relief to plaintiff.°° 
Nor will relief be denied the owner of a fee because 
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of the voluntary payment of taxes by another,** 
without claim of title and under a mistaken assess- 
ment.®2. In an action by a grantee against the 
grantor to quiet title, the grantor may, without re- 
entry, defend on the ground that the grantee has 
failed to perform a condition subsequent;°* but 
such defense is not available to one holding an op- 
tion to purchase’from the grantor.°* Other cases 
in which the facts pleaded by defendant were held 
to constitute,®® or not to constitute,®* a good defense 
to the action are collected in the notes. 

[§ 130] C. Partial Defenses.°? Defendant can- 
not wholly defeat plaintiff’s action by showing that 
plaintiff is estopped as a tenant from disputing title 
and right of possession to a part only of the realty 
in controversy, plaintiff being entitled, in such case, 
to a decree to quiet title to that portion of the prop- 
erty to which the estoppel does not apply.®® 

[§ 131] D. Waiver and Bar of Defenses.°® A de- 
fense to an action to quiet title may be waived’? or. 
barred by laches’? or limitations.‘ 


IX. PROCEEDINGS AND RELIEF 


[§ 132] A. In General. Unless otherwise pro- 
vided, the usual rules of procedure governing civil 
actions are applicable to actions brought under a 
statute providing for the determination of adverse 
claims.72 A’ court of equity must, however, view 
the case in the broadest aspects of the equitable 
rights of the parties, rather than on narrow and 
technical legal grounds.7* 


What law governs. 
cedure.7® 

[§ 133] B. Jurisdiction.7° An action to quiet 
title must be brought in the jurisdiction in which the 
land is situated,’’ although the adverse claimant is 
a nonresident.7® On the other hand it has been held 
that, where the court has jurisdiction in personant 
of the parties, it may decree the removal of a cloud 


The lex loci controls the pro- 


508, 129 NE 94. 

[ce] Ignorance which is effect of 
inexcusable negligence is no excuse 
for laches, and knowledge of facts 
which would put a person of ordinary 
prudence on inquiry is equivalent to 
knowledge of all the facts which a 
reasonably diligent inquiry would dis- 
close. Jewell v. Trilby Mines Co., 229 
Fed. 98, 143 CCA 374; Senders v. Flen- 
niken, (Ark.) 21 SW (2d) 847. 

[d] Laches will not be imputed to 
one from mere failure to watch record 
to guard against the recording of a 
forged, fraudulent, or undelivered 
deed purporting to be a conveyance of 
his real estate. Palmer v. Mizner, 2 
Nebr. (Unoff.) 899, 90 NW 637. To 
same effect Hodges v. Wheeler, 126 
ae ae 56 SE 76. 

e 
cba 4 with knowledge.— Youngs v. 
oungs. 197 Iowa 101, 196 NW 795. 

57. Richmond Cedar Works _ v. 
Pittsburg Land, etc., Co., 238 Fed. 820. 

58. Ault v. Miller, (Ind. A.) 157 
NE 7. : 

59. Richmond Cedar Works v. Pin- 
nix, 208 Fed. 785. 

60. Empire Real Est., etc., Co. v. 
Beechley, 137 Iowa 7, 114 NW 556, 126 
AmSR 248, 

[a] “If plaintiff is the owner of 
the property in whole or in part. it is 
entitled to have its ownership adjudi- 
eated and confirmed, even though, 
where so confirmed, its title be found 
to be incumbered by the attachment 
lien.” Empire Real Pst., etc., Co. v. 
Beechley, 137 Iowa 7, 12, 114 NW 556, 
126 AmSR 248. 

61. Kellogg v. Moore, 271 Mo. 189, 
196 SW 15. 

62. Vanderbilt v. All Persons, etc., 
163 Cal. 507, 126 P 158. 

63. Ralston v. Hatfield, 81 Ind. A. 
641, 143 NE 887. 

64. Ralston v. Hatfield, supra. 

65. B-odgett v. Trumbull, 83 Cal. 
A. 566, 257 P 199; McLiesh v. Ball, 58 
Wash. 690, 109 P 209, 1837 AmSR 1087. 

66. Dorris v. McManus, 3 Cal. A. 
576, 86 P 909; Coates v. Cooper, 121 
Minn. 11, 140 NW 120; Skyles v. Kin- 
eaid, 124 Or. 443, 264 P 432; Riddle 


Facts heli sufficient to charge 


v. Henderson, 124 Wash. 31, 213 P 480. 
And see cases infra this note. 

[aj Failure of taxpayer to appear 
on grievance day to protest against an 
assessment is no defense to an action 
to remove the tax levy as a cloud on 
title. Isaac L. Rice Memorial Hos- 
pital, ete. v. North Tarrytown} 187 
App. Div. 855, 170 NYS 184. 

fb] Attempt to resist motion to 
confirm sheriff’s sale, on the ground 
that the land sold is exempt from the 
levy and lien of the’ judgment in- 
volved, will not bar a subsequent ac- 
tion to remove the cloud caused by 
the sheriff's deed. Wollmer v. Wood, 
(Nebr.) 228 NW 541. 

{c] Quieting title of vendor.—(1) 
In an action by vendors to cancel a 
contract for the sale of land as a cloud 
on title, because of the vendee’s de- 
fault, it was no defense that the pro- 
vision of the contract: for retention of 
the amount paid as liquidated dam- 
‘ages was void, as violative of Rev. 
Code § 5054. Fratt v. Daniels-Jones 
Co., 47 Mont. 487, 133 P 700. (2) Inan 
action against a defaulting purchaser, 
to quiet title and for possession, de- 
fendant’s allegation of defect in title 
and prayer for return of money paid 
presented no defense. Rischar v. 
Shields, 26 Ida. 616, 145 P 294. (3) 
Where a vendor in possession sues to 
quiet title against a vendee in default, 
and the vendee shows that he has paid 
a portion of the purchase money 
which the vendor retains, attempts to 
exeuse his default, and makes a good 
tender into court of the whole amount 
due with interest and costs, the ven- 
dor’s right to relief is defeated, the 
vendee being entitled to the land, and 
the vendor suffering no injury by the 
default. McCullough vy. Rucker, 53 
Tex. Civ. A. 89,115 SW 323. 

{d] Quieting title of mortgagor.— 
In Massachusetts, under Rev. L. ¢c 
182 § 15, providing for quieting title 
of a mortgagor after twenty years, 
the fact that the condition of the 
mortgage has not been performed can- 
not be set up as a bar. Lewis vy. Cro- 
well, 205 Mass. 497, 91 NE 910. 

67. Pleading partial defenses see 


infra § 192. 
68. Brenner v. Bigelow, 8 Kan. 496 
69. Waiver of defense of: 
eeauate legal remedy see supra §& 


Want of possession by plaintiff see sw ~ 
pra §§ 105-106. \ 

70. Clavey v. Loney, 80 Cal. A. 26 
Dil wipe eles 

71. Clavey v. Loney, supra. 
horeeee in bringing suit see supra §& 

72. Clavey v.,Loney, 80 Cal. A. 20; 
25 byeneo2s 

Limitation against cause of action 
see supra § 126. 

73. MacKay v. Silliman, 84 Cole 
220, 269 P 901. 

[a] In Alabama an action under 
Code (1907) § 5443 et seq, to deter- 
mine adverse claims to real property, 
is governed by the general ruves of. 
practice of courts of equity. Wal? v 
Foote, 6 F. (2d) 308. 


74 + ‘Eckert v. Sloan, (Iowa) 22% 
NW 714. 
75. McDaniel v. McElvy, 97 Fla. 


770, 108 S 820, 51 ALR 731; Wilson v. 
Kryger, 29 N. D. 28, 149 NW 721 fFaff 
ee a S.cAlNld, 3% SCt "S406 te beds 

[a] Cancelling contracts.—The 
law of the forum and of the situs of 
the land control the method and pro— 
cedure of cancelling contracts in ar 
action to determine adverse claims, 


| although the contracts were executed 


in a foreign state without stipulating 
for performance within the state of 
the situs. Wilson v. Kryger, 29 N. D. 
28, 149 NW 721 [aff 242 U.S. 871, 3% 
SCt 34, 61 L. ed. 229). 

76. Nature and extent of jurisdic— 
tion generally see supra §§ 1-22. 

77. Snow v. Kennedy, (Ariz.) 286 P” 
930; Philadelphia Co. v. Dickinson, 33: 
App. (D. C.), 338 [aff 223 U. S. 605, 32 
SCt 34, 56'L. ed. 570]; Taylor v- 
pete 15 Ida. 265, 97 P 37, 19 LRANS 


78. McDaniel v. McElvy, 97 Fila. 
770, 108 S 820, 51 ALR 731; Patton 
v. Hicher, 85 W. Va. 465, 102 SE 324; 
Tennant v. Fretts, 67 W. Va. 569, 6& 
SE 387, 140 AmSR 979, 29 LRANS 625. 
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upon lands situated in another state.7° 
Jurisdiction of particular courts. 
as to what particular court has jurisdiction of an ac- 
tion to quiet title must be determined by reference 
to the constitutions and statutes of the different 


states.®° 


[§ 134] C. Venue.*? Under 


79. Remer v. Mackay, 35 Fed. 86. 

80. See constitutional and statuto- 
ry provisions. 

[a] In Colorado a county court has 
jurisdiction to quiet title to premises 
not exceeding two thousand dollars in 


value. Arnett v. Berg, 18 Colo. A. 341, 
71 P 636. 
[b] In Massachusetts jurisdiction 


of a suit to remove a cloud from ti- 
tle, mentioned in Rev. L. c 182 §§ 6-10, 
is not transferred to the land court by 
St. (1904) p 448 ec 448 § 1, transferring 
to such court from the superior court 
jurisdiction of writs of entry under 
Rey. L. ec 179, petitions to require ac- 
tions to try title to real estate under 
c 182 §§ 1-5, petitions to determine 
the validity of encumbrances under 
ec 182 §§ 11-14, and petitions to dis- 
charge mortgages under c 182 § 15. 
Bast Longyneadow First .Cong. Soc. v. 
Metcalf, 193 Mass. 288, 79°-NE 343. 

[c] In Tennessee, since L. (1877) ¢ 
97, giving the chancery court concur- 
rent jurisdiction with the circuit 
court,. except in certain cases, the 
chancellor may exercise jurisdiction 
to quiet possession to land. Nason v. 
South Memphis Land Co., 138 Tenn. 
21, 195 SW 761. 

81. Wenue generally see Venue [40 
Cye 1]. 

82. See constitutional and statuto- 
ry provisions. See also Venue [40 Cye 
OY AE ; 

$3. ‘Ala.—City Loan, ete., Co. v. 
Poole, 149 Ala. 164, 43 S 13. 


Ark.—Fidelity Mortg. Co. v. Evans, 
168 Ark. 459, 270 SW 624. 

Colo.—Austin vy. King, 25 Colo. A. 
DOoloo ue ois 

Ky.—Burt, ete, Lumber Co. v. 
Bailey, 60 SW 485, 22 KyL 1264; 


Landrum v. Farmer, 7 Bush 46. 
Miss.—Nugent v. Powell, 63 Miss. 
. Nebr.—Bailey v. Chilton, 106 Nebr. 
- 795, 184 NW 939; Rakow v. Tate, 93 
Nebr. 198, 140 NW 162. 
N. D.—Wilson v. Kryger, 29 N. D. 
.28, 149 NW 721. 
Okl.—MecNee v. Hart,, 246 P 373; 
Brown v. Trent, 36 Okl. 239, 128 P 895. 
Tex.—Russell v. Texas, etc., R. Co., 
68 Tex. (646, 5 SW. 686; Jarrett v. 
Sanger, (Civ. A.) 294 SW 663 (holding 
that a suit to remove, as a cloud on 


Ww . 569, tas E 387, 140 AmSR 
$19, 99 LRANS 625” 
{a] Tien of voto, judgment.—The 


venue of an action 
-real estate as. : 
hen of a void judgment 
in the county, 1n which th \. real estate 
Pe ituated, under Cobbhey =. st Annot 
1903) § 1050, relating to* the venue 
ns for recovery, of: real prop- 
erty or of any estat auelsoeTest there- 

4 qo, < epr. 
130 AmStR’ 666. 


Action Bele, not i vithin stat- 
- transitory WON ot 255 Lh, 
vee iding that any Peon holding 


p quiet title to 
the apparent 
must be laid 


constitutional 
statutory provisions relating specifically to actions 
to quiet title, or generally to actions affecting real 
property,*? an action to quiet title is local in its na- 
ture, and the venue is determined by the location of 
the property,®* and not by the residence of the par- 
ty,** and must therefore. be brought in the county 
in which the land*® or a part thereof*® is situated. 
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[§§ 133-135 


If brought in a county other than that in which the 
land lies, the court has no jurisdiction whatever,** 
even to change the venue;** and the objection, being 
jurisdictional, cannot be waived.*® 
may be taken by demurrer for want of jurisdiction,°° 


The objection 


or by plea in abatement.°+ 


or 


generally.?? 
rem or quasi in 
where the land 


both the legal title and possession of 
land may sue, in equity, in the county 
where the lands, or some part of them, 
may lie, any person setting up claims 
thereto, etc, does not authorize a suit 
to quiet title against mortgages ex- 
ecuted by plaintiff himself, on the 
ground that they were procured by 
fraud, to be brought in the county 
where the land lies, but the action is 
a transitory one, to be brought in the 
county of defendant’s residence. 
Shouse v. Taylor, 115 Ky. 22, 72 SW 
324, 24 KyL 1842. 

[ce] Sale fraudulently obtained in 
another county.—A district court of 
one county has jurisdiction, in a suit 
to quiet title to land in that county, to 
cancel an order of the-'United States 
court in the Indian Territory, in what 
is, since statehood, another county, 
for the sale of the land, and another 
approving the sale, if obtained by 


fraud. Brown vy. Trent, 36 Okl. 239, 
128 P 895. 
[d] In California (1) Const. art 6 


§ 5, providing that actions to quiet 
title Shall be commenced in the coun- 
ty where the land is situated, applies 
to an action to determine plaintiff's 
right to the use of the waters of a 
spring on defendant’s land, and to 
maintain pipes for the enjoyment of 
such use. Pacific Yacht Club v. Sau- 
salito Bay Water Co., 98 Cal. 487, 33 
P 322. (2) An action seeking to quiet 
title as against defendant’s claim to 
an easement to flow and deposit min- 
ing debris on plaintiff's land is also 
within the constitutional provision as 
to venue. Fritts v. Camp, 94 Cal. 393, 
29 P 867. (3) The constitution re- 
lates solely to the time of commenc- 
ing the action, and the answer is not 
to be considered in determining 
whether the action is one to quiet ti- 
tle to land within such provision. 
Miller v. Kern County Land Co., 140 
Cal. 132, 73 P 836; Miller v. Kern 
County Land Co., 7 Cal. Unrep. Cas. 
OO mee Soe 

84 Pennie v. Vischer, 94 Cal. 323, 
29 P 711; Nugent v. Powell, 63 Miss. 
99; Wilson v. Kryger, 29 N. D. 28, 149 
NW 721. 

[a] Where action is brought in one 
of several counties in which lands are 
situated to quiet title against several 
defendants, a disclaimer of the land 
situated in the county in which the 
suit is brought will not entitle a de- 
fendant who resides in another coun- 
ty, in which alone he alleges that he 
claims lands adversely to plaintiff, to 
a change of the place of trial to the 
county of his residence. Pennie v. 
Vischer, 94 Cal. 323, 29 P 711. 


85. See cases supra notes 82, 83. 
86. Howe v. Anderson, 14 SW 216, 
12 KyL 303; Brockman vy. Roberts, 89 


Ok1. 59, 20:3 BP 543. 

[a] Where tract of land lies partly 
in one county and partly in another 
(1) the action may be brought in ei- 
ther county. Brockman v. Roberts, 89 
Okl. 59, 213 P 548. (2) The circuit 
court of one county has jurisdiction to 
try an action to quiet title involving 
the question of whether a judgment 


[§ 135] D. Process®*—1. In General. 
ess or notice and service thereof in actions to quiet 
title or remove clouds thereon are, in the main, gov- 
erned by statutes relating specifically to such ac- 
tions, or statutes regulating process in civil actions 
The action being essentially one in 


The proc- 


rem,°* and the courts of the state 
is situated having jurisdiction of 


rendered by the circuit court of the 
other county for the conveyance of 
the land is absolutely void, where the 
land is situated partly in one county 
and partly in another. Howe v. An- 
derson, 14 SW 216, 12 KyL 308. 

[b] Separate parcels situated in 
different counties.—Where action is 
brought to quiet title to separate par- 
cels of land, some of which are sit- 
uated without, and some within, the 
county in which suit is brought, and 
some of defendants claim interests 
only in the lands without the county, 
the court has no jurisdiction of the 
controversy in respect of the land 
without the county. McNee y. Hart, 
(Okl1.) 246 P 378. 

{c] In Arkansas, under Crawford 
& M. Dig. §§ 1164, 8363, 8364, the 
chancery court of the county in which 
most of the land to which title was 
sought to be quieted was situated had 
jurisdiction of the subject matter, \al- 
though the lands were situated in two 
counties. ~Bowen v. Frank, 179 Ark. 
1004, 18 SW (2d) 1037. 

[ad] In California, under Const. 
art 6 § 5, an action to quiet title may 
properly be brought in the county in 
which the greater part of the land is 
situated. In re Sutter-Butte By-Pass 
Peas cues ier Ail (OBB ARS) Pals ie: 


87. Pacific Yacht Club v. Sausalito 
‘Bay Water Co., 98 Cal. 487, 33 P 322; 
Fritts v. Camp, 94 Cal. 393, 29 P 867; 
Maguire v.- Cunningham, 64 Cal. A. 
536,/222 P $38: 


393, 
E ; Maguire v. Cunningham, 64 
Cal. A. 536, 222) P 838. 

89. Fritts v..Camp, 94 Cal. 393, 29 
P 867; Maguire v. Cunningham, 64 
Cal. A. 536, 222 P 838; McNee v. Hart, 
(Okl1.) 246 P 373. 

90. Pacific Yacht Club v. Sausalito 
Bay Water Co., 98 Cal. 487, 33 P 322. 

91. Russell v. Texas, ete., R. Co., 
68 Tex. 646, 5 SW 686. 

92. Process generally see Equity 
§§ 357-372; Process 50 C. J. p 432. 

93. See statutory provisions; cas- 
es infra this note; and note 94 et seq. 

[a] In Iowa, under Code § 3514, 
the general statute as to notice, pro- 
viding that it shall state in general 
terms the cause of action, and Code § 
4224, requiring the notice in actions 
to quiet title accurately to describe 
the property and to state in general 
terms the nature and extent of plain- 
tiff’s claim, where the original notice 
in an action to quiet title stated plain- 
tiff's claim as therein made that as 
owner of the real estate (describing 
it) he prays that title thereto be 
quieted in him, and for general equi- 
table relief, referring to the petition 
on file, it was sufficient. Richards y. 
Moran, 137 Iowa 220, 114 NW 1035. 

{[b] In Kentucky process should 
be served upon the minor children of 
a deceased devisee, unless it is made 
to appear that they are under four- 
teen years of age. Schuchart v. 
Clark, 1 SW 479, 8 Kyl 342. 

94. See supra § 12. . 


For later cases, developry ents and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 135-136] 


the subject matter of the suit,®® the jurisdiction of 
defendant, so far as to enable the court to determine 
the extent of his title to the land, may be acquired by 
any reasonable method of imparting notice provided 
Thus service by copy of the bill and 
notice out of the state is sufficient to confer juris- 
diction to render a judgment in rem quieting the title 
So it is generally held 
that service by publication, under the authority of 
state statutes,°* is sufficient to confer jurisdiction 
as against nonresidents or others who cannot be per- , 
sonally served,®® and the validity of such statutes 
has been sustained, not only by the courts of the 
states wherein they were enacted,’ but also by the 
Statutory requirements in relation 
.to the mode of publication of service are manda- 


by statute.°° 


or removing the cloud.®? 


federal courts.? 


95. See supra § 133; 
fra note 96. 

96. Arndt v. Griggs, 134 U. S. 316, 
10 SCt 557, 33 L. ed. 918; McDaniel v. 
McElvy, 97 Fla. 770, 108 S 820, 51 ALR 
731; Patton v. Hicher, 85 W. Va. 465, 
102 SE 124. 

Si, Cloy diva rotters, Taisen.) io: 
9 NE 507; Bancroft v. Conant, 64 N. 
Hi. 154, 5 A> 8386. 

98. See statutory provisions. 

99. Cal.—Title, etc., Restoration 
Co. v. Kerrigan, 150 Cal. 289, 88 P 356, 
119 AmSR 199, 8 LRANS 682: Dunlap 
v. Steere, 92 Cal. 344,°28 P 5638, 27 
AmSR 1438, 16 LRA 361; Perkins v. 
Wakeham, 86 Cal. 580, 25 P 51, 21 
AmSR 67. 

Kla.—MecDaniel v. McElvy, 97 .Fla. 
770, 108 S 820,-51 ALR 731; Tibbits 
v. Olson, 91 Fla. 824, 108 S 679. 

Ga.—Watters v. Southern Brighton 
Mills, 168 Ga. 15, 147 SE 87; Hamil 
v. Flowers, 133 Ga. 216, 65 SE 961. 

11]).—Cloyd:v.. Trotter, 118. 111: 391, 
9 NE 507. 

Ind.—Essig’ v. Lower, 120 Ind. 239, 
21 NE 1090. 

Iowa.—Ruppin vy. McLachlan, 122 
Towa 3438, 98 NW _ 153; Knudson v. 
Litchfield, 87 Iowa 111, 54 NW 199; 
Miller v. Davison, 31 Iowa 435. 

Kan.—Denser v. Gunn, 74 Kan. 748, 
87 P 1132; Wood v. Nicolson, 43 Kan. 
461, 23. PB -587; Dillon v. Heller, 39 
Kan. 599, 18 P 693; Venable v. Dutch, 
37 Kan. 515,.15 P 520,,.1 AmSR 260; 
Rowe v. Palmer, 29 Kan. 337. 

Minn.—Duford v. Lewis, 43 Minn. 
26, 4 NW 522; Windom v. Wolverton, 
40 Minn. 439, 42 NW 296; Curtiss v. 
Livingston, 36 Minn. 312, 30 NW 814; 
Kipp v. Johnson, 31 Minn. 360, 17 NW 


and cases in- 


957; Sanborn v. Cooper, 31 Minn. 307, 
17 NW 856; Messerschmidt v. Baker, 
22 Minn. 81; Banning v. Bradford, 21 


Minn. 308, 18 AmR 398. 

Mo.—Long v. Lackawanna _ Coal, 
ete., .Co., 233, Mo, 713) 136. (SW 673%, 
Mitchner v.. Holmes, 117 Mo. 185, 22 
SW 1070; Adams v. Cowles, 95 Mo. 
501, 8 SW 711, 6 AmSR 74. 

Mont.—Skinner v. Carlysle Oil Dev. 
Co., 80 Mont. 464, 260 P. 1038. 

Nebr.—Scarborough v. Myrick, 47 
Nebr. 794, 66 NW 867; Keene v. Sal- 
lenbach, 15 Nebr. 200; Scudder v. 
Sargent, 15 Nebr. 102,117 NW. 369. 

Or.—Kieffer v. Victor Land Co., 53 
One V04490) PX S82) 7938 PUsias 

Tenn.—-Ray.v.' Haag, 1'Tenn. Ch, A. 
249. 

W. Va.—Tennant v. Freets, 67 W. 
Va. 569, 68 SE 387, 140 AmSR 979, 
29 LRANS 625. ; 

[a] Thus the circuit court of the 
county wherein the land lies has ju- 
risdiction on publication to deter- 
mine plaintiff's claim that a nonresi- 
dent defendant holds title as trustee 
for plaintiff's benefit and subject to 
his right. to-have conveyance there- 
of pursuant to an alleged agreement. 


Patton v: Hicher, 85 W. Va. 465, 102 
SB 124. 
[b] Shares of corporate stock are 


personal property, and for the pur- 
pose of bringing. suit to quiet title 
their situs is the domicile of the cor- 


af 


QUIETING TITLE 


jurisdiction.® 


pubhe records.* 


poration issuing therm, within Civ. 
Code (1895) § 4976, providing that, in 
a suit to quiet title to real or per- 
sonal property in-the state to which a 
nonresident claims title, such non- 
resident -may be served by publica- 


tion. Hamil v. Flowers, 133 Ga. 216, 
65 SE 961. 
[e] Publication of notice may is- 


sue (1) on allegations strictly follow- 
ing the wording of .the statute. Mc- 
Daniel v. McElvy, 97 Fla..770, 108 S 
820, 51 ALR 731. (2) But the chan- 
cellor may require appropriate proof 
of such allegations as a prerequisite 
to entry of a decree. .McDaniel v. Mc- 
Elvy, supra. 

[d] Sufficiency of publication.— 
Under Rev. St. (1919) § 1975, provid- 
ing that notice of publication in.a 
suit to quiet title must be published 
once a week for at least four weeks, 
the last insertion to-be at least four 
weeks prior to the term of the court 
at which the case is tried, publication 
for four successive weeks in a month, 
the last insertion being more than 
thirty days before the term of the 
court, was a sufficient compliance 
with the statute. Simms v. Thomp- 
son, 291 Mo. 493, 236 SW 876. 

{ej Failure to name heirs.—An 
action to quiet title will not lie to 
remove an uncertainty as to whether 
plaintiff is the only heir of a deceased 
person when the proceeding is begun 
by publication and is against the heirs 
of deceased, without naming them. 
Cashman v. Cashman, 50 Mo. A. 663 
[aff 123 Mo. 647, 27 SW 549]. 

{f] Parties who are residents of 
state at the time notice by publica- 
tion is given, and could personally 
have been served within the state, are 
not bound by the judgment. Tibbetts 
v. Olson, 91 Fla. 824, 108 S 679; Oziah 
v. Howard, 149 Iowa 199, 128 NW 364; 
ens v. Gunn, 74. Kan. 748, 87 P 
1132. 

[g] Action held not one to remove 
cloud within the rule authorizing 
service by publication. Harts v.. Kim- 
ball, 149 Ill. A. 526. 

Publication of process: 

Generally see Process §§ 105-212. 
aerinet unknown persons see infra § 
136. : i 

1. See cases supra note 99. 

2. Arndt. v. Griggs, 134 U. S. 316, 
LOMS CE Son, oon lu, bed. Od Ss kdist. and 
expl, Hart vy. Sansom, 110 U. S. 151, 3 
SCt 586, .28 L. ed. 101 (which ap- 
parently held to the contrary)]; Pen- 
noyer. v. Neff, 95 U. S. 714, 24 L. ed. 
565; Parker v. Overman, 18 How. (U. 
S.) 137, 15 L. ed. 318; Meyer.v. Kuhn, 
6b, Dede h0oy. BCC AN 298 Morris. Vv. 
Graham, 51 Fed, 53; Bennett v. Fen- 


ton, 41 Fed. 283, 10 LRA 500, But see 
Pitts v., Clay; 27 Hed. 635; "Clark ‘v. 
Hammett, 27 Fed. 339 (both apparent- 
ly holding to the contrary). 

3. U. Si—Meyer v. Kuhn, 65 Fed. 
705, 18 CCA 298. ‘a 

Cal. Phelan v. All Persons, etce., 
202 Cala 15, 259" P F215. 

Fla.—Hinely v. Wilson, 91 Fla. 815, 
109 S 468; Tibbetts v. Olson, 91 Fla. 
824, 108 S 679. 3 


Serving defendant under fictitious name. 
the statute provides that defendant may be served 
with summons under a fictitious name when his true 
name is unknown,® a deferidant so served cannot 
have the service set aside on the ground that plaintiff 
could have ascertained defendant’s real name had 
he exercised reasonable diligence in examining the 


[§ 136] 2. Service 
some jurisdictions ‘the statutes permit service of 
process in actions to quiet title by publication against 

~ unknown owners, claimants, or heirs,* and whether 


‘175, 259 P 725. 


[51 C.J.] 205 


_tory,? and must be strictly followed;* and service — 
by publication, based on an affidavit which does not 
comply with the statute, is insufficient to confer 


Where 


on Unknown Persons, In 


Ill.—Dime Sav., etc., Co. v. Knapp, 
PLB Lei ie 46 INGA 235%. 

Iowa.—Carnes v. Mitchell, 82 Iowa 
601, 48 NW 941. 

[a] Affidavit showing nonresidence 
is necessary under Chancery Act § 12. 
Dime Sav. etc., Co. v. Knapp, 313 Il. 
877, 145 NE 235. j 

{[b] Order of publication.—(1) The 
statutory requirement that the order 
of publication of summons must be 
filed with ‘the clerk is mandatory. 
Phelan v. All Persons, ete., 202 Cal. 
(2) Orders of publi- 
cation, issued pursuant to L. (1925) ¢ 
11383, must state the nature of the 
suit, as specifically required by the 
statute. Such a requirement in suits 
of this nature is essential to due 
process and must be observed. Hine- 
ly v. Wilson, 91 Fla. 815, 109 S. 468. 
(3) The statute contemplates that no- 
tice of the nature of the suit shall be 
contained in that part thereof ad- 
dressed to defendants, and an order 
for publication is insufficient when 
the required statement appears mere- 


ly in the caption of the order. Hinely 
v. Wilson, supra. 
4. Hinely v. Wilson, supra; .Mc- 


Daniel v. McElvy, 97 Fla. 770,.108 S 
820, 51 ALR 731; Denser v. Gunn, 74 


Kan. 748, : 87. P 711325); Downing 5 we 
Anders, (Mo. A.) 202 SW.>297: i 
{a] In Pennsylvania service of a 


rule, under Act June -10,,.1893 (PB. L. 
p 415), to show cause why an .issue 
should not be framed to txy . title 
should be served on nonresident. re- 
spondents at their residence or place 


‘of business outside of the county, 


and personal service on them else- 
where is invalid. Stamey v..Barkley, 
20 Ba.’ $13,160 Ay 991, } 
5. Denser v. Gunn, 74 Kan. 748, 87 
iy alee . 
. [a] Affidavit, stating that “some of 
the defendants” are nonresidents, and 
personal service cannot be made on 
them within the state, is insufficient 
to sustain a notice by publication, the 
plain inferencé being that. other de- 
fendants were residents. Denser v. 
Gunn, 74 Kan. 748, 87 P 1132. 
6 See statutory provisions, 
7. Irving v. Carpentier, 70 Cal. 23, 
11 P 391; Blackburn v. Bucksport, 
ete.; R. Co.) 7 Cal. Al 649595 oP 668. 


8. See statutory provisions. See 
also Process § 112. 

[a] Statute construed.—(1) In 
Rev. St. (1899) § 580, authorizing 


plaintiff to proceed against unknown 
parties by publication in suit to quiet 
title, where he alleges in ‘his petition 
under oath that there are persons in- 
terested in the subject matter whose 
names are unknown to him, the word 
‘plaintiff’ is used in a _ collective 
sense, including: all who by record 
prosecute the action, and, where there 
is more than one plaintiff, the word 
is construed as “plaintiffs.” McFadin 
v. Simnis, 309. Mo. 312, 273 SW 1050. 
(2) A verification: of the petition by 
only one of several plaintiffs is sub- 
stantial compliancé with the statute. 
McFadin v. Simms, supra. (3) The 
statute providing for service upon 


ate, Se ee ~~ ua) 
oP Ue} es 


‘[§§ 136-147 


re 
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such persons are residents or nonresidents is 1mma- _ 


terial.2 These statutes have been 


some jurisdictions,!® but in most jurisdictions their 
But the statutes must 
be strictly construed and followed,'? and service by 
publication is not authorized where plaintiff has 
knowledge, or the means of acquiring knowledge, of 
the names of owners or claimants alleged to be un- 
Where a statute providing for quieting 
title by making the land a party defendant!‘ is 
complied with, and service had as required by the 
general law as to service by publication, it is not 


validity has been sustained.!! 


known.?8 


“unknown heirs” by publication in 
actions involving title to real prop- 
erty contemplates grandchildren as 
heirs at law of their deceased grand- 
mother, as well as the heirs at law of 
their deceased father, her son and 
heir at law. Phillips v. Tompson, 73 
Wash. 78, 131 P 461, LRA1918F 599, 
AnnCas1914D 672. 

[b] Verified b*ll of complaint al- 
leging facts entitling plaintiff to re- 
lief is sufficient under the statute as 

-a basis for an order of publication or 
notice to appear. Tibbetts v. Olson, 
$1 Fla. 824.108 S 679 

{c] Service by publication on un- 
known heirs of person erroneously 
supposed to be dead, and on unknown 
heirs of those from whom his right 
and title descended, gives the court no 
jurisdiction of such person. Buck v. 
Simnson. 65 Okl. 265, 166 P 146, LRA 
1918F 604. 

{d] In Arkansas it thas been held 
that a statute authorizing service by 
publication on unknown owners or 
unknown heirs has no application to 
actions to quiet title. Hall v. Melvin, 
62 Ark. 439, 35 SW 1109, 54 AmSR 
301. 

fe] In New Jersey, Chancery Act 
§ 10, relating to service of notice on 
persons not known to be dead, their 
heirs, devisees, or personal repre- 
sentatives, etc., applies to an action 
to quiet title. New Jersey Realty Co. 
v. Burghardt, 91 N. J. Eq. 120, 111 A 
275 [rev 90 N. J. Eq. 347, 106 A 423, 
and overr Hill v. Henry, 66 N. J. Eq. 
150, 57 A 554]. 

9. Simms Vv. Thompson, 291 Mo. 
493, 236 SW 876. 

10. See eases infra this note. 

{a] In North Dakota L. (1901) ¢ 
5 p 9, so far as it authorizes service 
on unknown persons. by designating 
them as “unknown” in the published 
summons. has been held invalid, and 
no jurisdiction is acquired against 
persons not. served or named in the 
published summons. Fenton v. Min- 
nesota Title. ns, mete. Co. . 15) -NoeD: 
365, 109 NW. 363, 125 AmSR 599); 
Skjelbred v. Shafer, Loy Nas 1039; 108 
NW 487, 125 AmSR 614. 

11. Ala. —Gill v. More, 200 Ala. 
511, 76 S 453. 

Cal.—Title, etc., Restoration Co. v. 
Kerrigan, 150 Cal. 289, 88 P 356, 119 
AmSR 119, 8 LRANS 682. 

Fla.—McDaniel v. McElvy. 97 Fla. 
770, 108 S 820, 51 ALR 731; Brecht v. 
Bur-Ne Cos 91 Fla. 345, 108 S$ 173. 

Minn. —McClymond v. Noble, 84 
Minn. 329, 87 NW 838, 87 AmSR 354; 
Shepherd v. Ware, 46 Minn. 174, 4 
NW 7738, 24 AmSR 212. 

Mo.—McFadin v. Simms, 
312, 273 SW 1050. 

N. J.—New Jersey Realty Co. v. 
Burgharat, 91 N. J. 120, 111 A 275 [rev 
on another ground 90 N. J. Eq. 347, 
106 A 423]. 

Wash.—Phillips v. Tompson, 73 
Wash. 78, 131 P 461, LRAI1918F 599, 
AnnCas1914D 672. ~° 

[a] Statute does not impair obli- 
gation of existing contract because 
it authorizes the court, in an action 
brought before the jleath of a life ten- 
ant, to determine ‘the rights of un- 
known remaindermen notified only by 


309 Mo. 


held invalid in 


publication. McFadin v, Simms, 309 
Mo. 312. 273 SW 1050. 

12. Tibbetts v. Olson, 91 Fla. 824, 
108°"S 679; | Dime Say.; “ete; Co. -v, 
Knapp, 313 Ill. 377, 145 NE 235; Jen- 
son v. Anderson, 123 Minn. 199, 143 
NW 361; Ex p. Priest, 16 N. M. 692, 
120 P 894 [aff 232 U. S. 604, 34 sct 
443, 58 L. ed. 7511]. 

[al Notice of lis pendens (1) must 
be published with summons in order 
to acquire jurisdiction over unknown 
defendants. Jenson vy. Anderson, 123 
Minn. 199, 143 NW 361. . (2) Failure 
to publish the notice of lis pendens as 
required was not cured by the publi- 
cation in connection with the sum- 
mons of a notice of no personal claim, 
where such notice did not by itself 
contain all the information required 
to be set forth in the notice of lis 
pendens. Jenson v. Anderson, supra. 

{b] Affidavit.—(1) Chancery Act § 
7 contemplates the filing of an affi- 
davit to authorize a suit to quiet title 
against persons whose names are un- 
known, by name and description of 
unknown owners, or unknown ‘heirs or 
devisees of any deceased person. 
Dime Sav... etc., Co. v. Knapp, 313 Ill. 
377, 145 NE 235. (2) An affidavit that 
unknown heirs and devisees of cer- 
tain deceased persons are persons 
whose names are unknown, and not 
stating as a fact that the deceased 
persons named left unknown heirs 
or devisees, was ineffective to make 
unknown persons parties to the suit. 
Dime Sav., etc., Co. v. Knann. sup~a. 

13. U. S.—Priest v. Las Vegas, 232 
U. S. 604, 34 SCt 443. 58 L. ed. 751; 
Wall v. Foote, 6 F. (2d) 308. 

peer as v. More, 200 Ala. 511, 76 
S é 

Fla.—Tibbetts v. Olson, 91 Fla. 824, 
108 S 679. 

Mich.—Kirby v. Michigan Cent. R. 
Co.. 236 Mich. 286, 210 NW 254. 

N. M.—Pankey v. Ortiz, 26 N. M. 
575, 195 P 906, 30 ALR 92. 

S. D.—Berry v. Howard, 33 S. D. 
447, 146 NW 577. 

[a] Rule applied.—(1) Where it is 
sought to bar the known confirmee of 
a grant, such confirmee shou’d be 
sued by name, and not under the de- 
scription of unknown claimant. Ex 
ny. Priest, 16 N. M. 692, 120 P 894 [aff 
222 U. S. 604, 34 SCt 443. 58 L. ed. 
751). (2) This rule applied notwith- 
standing tthe confirmee known is an 
unincorporated town, the latter being, 
by congressional confirmation, récog- 
nized and designated as an entity ca- 
pable of receiving the title. Ex p. 
Priest, supra. 

fb] One in actual possession of 
premises is entitled to personal serv- 


ice, and jurisdiction cannot be ac- 
quired by substituted service. Kirby 
v. Michigan Cent. R. Co., 236 Mich. 


286, 210 NW 254, 

fc] Service by publication held in- 
valid for want of due diligence in as- 
certaining names of defendants. Ber- 
ry v. Howard, 33 S. D. 447, 146 NW 
Bile 

14. See statutory provisions. 

15. Miller. v. Ruzicka, 109 Nebr. 
152,190 NW 216. 

16. Parties generally see Parties 
ATE O; adie DL, 


necessary to comply with the statute relating to serv- 
ice on unknown heirs.?® 

[§ 137] E. Parties'°—1. General Rules—a. Nec- 
essary Parties'*’—(1) In General. 
practice in respect of parties in civil actions,'* par- 
ticularly in courts of equity,’® as a general rule all 
persons who are materially interested in the event 
of a suit to quiet title, or in the subject matter, or 
without whom no effective judgment or decree can 
be rendered, should be made parties, either as plain- 
tiffs or defendants,?° and the rule is applicable 
whether the interests of such persons be legal or 


Following the 


17. Joinder of: 
Defendants see infra § 150. 
Plaintiffs see infra §§ 145-148. 


18. See Parties § 10. 
19; ae Equity §§ 253, 276-297. 
20. S.—American Bantist Home 


Mission: Soc. v. Bowman, 274 Fed 354; 
Goldsmith vy. Gilliland, 24 Fed. 154, 16 
Sawy. 606; Bunce v. Gallagher, 1 F. 
Cas. No. 2,133, 5 Blatchf. 481. 

Ala.—Bromberg v. Yukers, 108 Ala. 
DTT BOSS 4 97 

Ark.—Union Sawmill Co. v. Row- 
land, 178 Ark. 372, 10 SW (2d) 8458; 
Stacy v. Stacy, 175 Ark. 763, 300 Sw 
437; Gravling Lumber Co. y. Tillar, 
162 Ark. 221, 258 SW 132. 

Cal.—Peralta v. Simon, 5 Cal. 313; 
Reichert v. Rabun, 89 Cal. A. 375, 265 
P 260; Lapique v. Kelley, 82 Cal. A. 
586, 256 P 229, 

Colo.—Mills v. Buttrick, 4 Colo. 123; 
Tucker v. McCoy,:3 Colo. 284. 

D. C.—Philadelphia Co. v. Dickin- 
son, 83 App. 338 [aff 223.U. S. 1605, 
62 SCt 340, 56 L. ed. 570]. 

Fla.—Gibson v. Tuttle, 53 Fla. 979, 
43 S 310. 

Ga. yee ee v. Bashlor, 163 Ga. 
525, 136 SE 545, 

Tda. ee iices Hill Min. Co. v. Para- 
gon Min. Co:, 43 Ida. 20, 248 P 446. 

Ill.—Dorman v. Brereton, 140 Til. 
153, 29 NE 703; Getzelman v. Bla- 
zier, 112 Ill. A. 648; Howell v. Foster, 
ae A A. 42 [aff 122 Tl. 276, 13 NE 

Ind.—Thompson v. MeCorkle: 136 
Ind. 484, 34 NE 813, 36 NB 211, 43 
we a . 

owa.—Jackson y. Snyder, 202 Iow 
262, 208 NW 321. ¥ A 

Ky. —Schuchart v. Clark, 1 SW 479, 
8 KyL 342. 

La.—Willis v. Wasey, 42 La. Ann. 
876, 8 S 591, 879; Sigler v. Gauthier, 
5 La. Ann. 138. 

Mich.—Monroe v. Carter, 167 Mich. 
325, 132 NW 1023; Vincent v. Evans, 
165 Mich. 695, 127 NW 760; Watson v. 
Tons Sa owine Con 6! Mich. 595, 28 

enness v. Smith, 
280, 25 NW 191. 58 Mich, 

Minn. —Johnson vy. Robinson, 20. 
MN eats 7 

iss.—Byrd v. Henderson, 139 Miss. 
140, 104 S 100; Terry v. Gibson Un- 
known Heirs, 108 Miss. 749, 67 S 209. 
B pacer .—Wimpey v. Lawrence, 208 SW 

N. Y.—Sanders vy. Saxton, 182 N. Y. 
477, 75 NE 529, 108 AmSR 826, 1 LRA 
NS. 727; Wiedersum v. Naumann, 10 
AbbNCas 149, 62 HowPr 36y. 
ih Ne Swindell v. Smaw, 156 N. C. 

Oh.—Mains v. Henkle, 2 Oh. Dec. 
(Reprint) 530, 3 WestLMonth 593. 


Okl. —Snodgrass v. Snodgrass, 10 
Okl. 140, 231 P 237; Simon e Hine; 78 
Okl. 224, L901; 264; Crow v. Hard- 


ridge, 43 Ok. 463, 143 P 183 

Porto Rico.—Teil! ard vy. Green, 6 
Port. Rico Fed. 379. 

S..C.—Green v. Niver, 43 S.'C. 359, 


21 SE 263. 
Tex.—Hudson y. Nowell, (Civ. A.) 

8 SW (2d) 778; Stewart v. Miller, 

(Civ. A.) 271 SW 311. 
Va.—Buchanan Co. vy. Smith, 115 

Va. 704, 80 SE 794. 

Wash.—Cable v. Ward, 130 Wash. 

582, 228 P 697. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 137-138) 


merely equitable.?+ 


ties??? 


founded claim to the title.?4 


W. Va.—Bonafede v. Grafton Feed, 
Ctey Com ol NVe Van ole, 94) Sierra ib: 
Hitchcox v. Hitchcox, 39 W. Va. 607, 
20 SH 595. 

Wis.—Leinenkugel v. Kehl, 73 Wis. 
238, 40 NW 683. 

[a]. All persons who have interest 
in chject to b2 obtained by the suit 
must be joined. Bunce v. Gallagher, 
45K. Cas. No: 2,133, 5 Blatchf, 481; 
Flanders v. McClanahan, 24 Iowa 486; 
are v. ‘Green; i6'//Porto Rico: Med. 

[b] TD lustrations.—(1) In a suit by 
an execution purchaser of land to es- 
tablish title as against a purchaser 
ata sale by a receiver under a decree 
in a creditors’ suit on the ground of 
fraud and collusion on the part of the 
receiver at his sale, the receiver is a 
necessary party. Chautauque County 
Bank v. White, 6 N. Y. 236, 57 AmD 
442 [rev 6 Barb. 589]. (2) A purchas- 
er at a sale for an unpaid assessment 
is a necessary party to an action to 
restrain the execution of a lease to 


him. Sanders v. .Yonkers, 63 N. Y. 
646; Sanders vy. Yonkers, 63 N. Y. 
489. (3) Where plaintiffs in posses- 


sion under a deed executed by defend- 
ants sued to prevent defendants from 
getting possession of the deed from 
an attorney to whom plaintiffs deliv- 
ered it for recording, the attorney was 
a necessary party. Cable v. Ward, 130 
Wash. 582, 228 P 697. (4) A sheriff 
holding executions for costs and all 
persons interested in sustaining the 
fee bills are necessary parties in an 
action to remove’ the judgments as 
clouds on title. Howell v. Foster, 122 
Ill. 276, 18 NE 527 [aff 25 Ill. A. 42]. 
(5) The person holding the legal title 
is a necessary party. Steinkuhl v. 
York, 22 #.. Cas. No. 13,356, 2 Elipp. 
376; Fay v. Smiley, 201 Iowa 1290, 
207 NW 369, (lowa) 209 NW 307. (6) 
The maker of a deed of trust in the 
nature of a mortgage is a necessary 
party, and is not sufficiently repre- 
sented by the trustee. Steinkuhl v. 
York, supra. 
deceased devisee is interested, and 
therefore, under the code, should be 
madé a party. Schuchart v. Clark, 1 
SW 479, 8 Kyl 342. 

[c] Grantee.—(1) In an action to 
cancel and remove a deed which is a 
cloud on plaintiff's title, the grantee 
in such deed is a necessary party to 
the action. Sanders v. Saxton, 182 N. 
Yo 47%, 15 NE. 529; 108 AmSR 826; 1 
LRANS 727. (2) Where defendant 
has conveyed the premises’ before 
commencement of the action, the 
grantee in Such conveyance is a nec- 
essary party. Johnson v. Robinson, 
VOM vinn, v0. C3) Thea rnishts) of 2; 
grantee under a Sheriff's deed-cannot 
be considered in an action to quiet ti- 
tle involving such deed, where such 
grantee is not made a party. Acker 
v. DeVore, 123 Ark. 347, 184 SW 852. 

[d] Patentee.—In an action to re- 
move from the title to land a cloud 
consisting of a patent issued by the 
state, the patentee is a necessary par- 
ty. Lally v. New York Cent., etce., R. 
Co., 123 App. Div. 35, 107 NYS 868. 

fe] United States is a necessary 
party to an action to remove a cloud 
from the title.to lands, the right of 
recovery in which depends on the va- 
lidity of a government grant of the 
lands, where two of the questions in- 


Conversely, persons without 
any material, subsisting interest in the controversy, 
or whose interests will not necessarily be affected 
by the judgment or decree, are not necessary par- 
Only the adverse claimants against whose 
claims it is sought to quiet title need be made par- 
ties,?* and a mortgagee of defendant is not a nec- 
essary party where defendant is asserting an un- 
So, in a suit by a 
vendee under a contract of sale, against a subSequent 
grantee who had notice of plaintiff’s prior equitable 
claim to have defendant’s title divested, such sub- 


(7) The husband of a|]- 
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terest. 


held that, while 


volved and necessary to a complete 
determination are as to whether the 
manner in which the certificate of 
sale was obtained did not render it 
void, and whether such conveyance 
did not work a forfeiture of the gran- 
tee’s rights to the United States as 
his grantor. Green vy. Niver, 43 S. C. 
359, 21 SH 263. 

[f] In South Dakota (1) it is not 
necessary to join as defendants all 
parties claiming an interest in land. 
Newton v. McGee, 31 S. D. 216, 140 
NW 252; Ward v. Brown, 28 S. D. 375, 
133’ NW 6993"). @). But in a suit bya 
vendee to rescind a contract of sale, 
defendant cannot have his title quiet- 
ed where no possible adverse claim- 
ant is a party. Larson v. Thomas, 51 
S. D. 564, 215 NW 927, 57 ALR 1246. 

21. Bunce v. Gallagher, 4 F. Cas. 
No. 2,133, 5 Blatchf. 481; Lapique v. 
Kelley, 82 Cal. A. 586, 256 P 229; Si- 
mon v. Hine, 78 Okl. 224, 190 P 264; 
Ruchanan Co. v. Smith, 115 Va. 704, 
80 SE 794. ; 

[a] Every person whose legal or 
equitable status with reference to the 
realty involved will be materially 
changed, by the judgment is a neces- 


sary party. Simon v. Hine, 78 Okl. 
224, 190 P 264. 
22. Ala.—Norville v. Seeberg, 205 


Ala. 96, 87 S 164; Greene v. Boaz, 157 
Ala. 68,47 S 255. 
Cal.—Pera)ta v. Simon, 5 Cal. 313; 


ons v. Judkins, 36 Cal. A. 413, 172 
ip 3: 

Colo.——Wells v. Browns, 23 Colo. A. 
190, 128 P 869. 

Fla —Matheson v. Thompson, 20 
Fla. 790 

Ga.—Daniel v. Maynard, 152 Ga. 
655, 111 SE 32. 

T]l.—Glos v. Furman, 164 Ill. 585, 
45 NE 1019 [aff 66 Ill. A. 127]; Reed 
v. Moffatt, 62 Ill. 300. 

Ind —Shedd vy. Disney, 139 Ind. 240, 
38 NE 594; Kine v. Easton,:135 Ind. 
353, 35 NE 181; Puritan Oil Co. v. My- 
ers. 39 Ind. A. 695, 80 NE 851. 


Minn.—Sanborn’ v. Bads, 38 Minn. 
211,36 NW 338. 

Miss.—Tuteur v. Brown, 74 Miss. 
774, 21 S 748. 

Mo.—Miller v. Boulware, 267 Mo. 


487, 184 SW 1148; Hauser v. Murray, 
28, Mo. 58, 165 SW 376. 

_ J-—Smith v. Wilson, 79 N. J. Ea. 
tie 81 A 851; Carpenter v. Hoboken, 
3a0Nad. Ha. 27: 

N. Y.—Harris v. Graham, 90 Hun 
198, 35 NYS 732 [aff 154 N. Y. 754, 49 
NE 1097]; Mutual L. Ins. Co. v. Corey, 
54 Hun 493, 7 NYS 939 [rev on other 
grounds 135 N. Y.'326, 31 NE 1095]; 
Zimmerman v. Sa aia 3 Hun 
692, 6 Thomp. & C. 142 

N. G.—Loven v. Roper, 178 N. C. 
581, 101 SE 263. 

Or. —Flanagan v. Marshfield Trad- 
ing Cee 65, Orxoll, As0e PEs 3. 

Ss. D.—Grigsby v. Wolven, 20 8S. D. 
623, 108 NW 250. 

Tex.—Russell v. Texas, etg., R. Co., 
68 Tex. 646, 5 SW 686; Stowers. v. 
O’Dell, (Civ. A.) 183 SW (2a) Soe 

Wash.—Clambey v. Copland, 52 
Wash. 580, 100 P1031; Lewis v. Lich- 
ty,-3 Wash. 213, 28 P 356, 28 AmSR 25. 

Wi s.—Kruczinski Ni Neuendorf, 99 
Wis. 264, 74 NW 674. 

[a] Illustrations.—(1) One who 
claims title to land alleged to be a 
public street or highway cannot main- 
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sequent grantee is the only necessary defendant.?° — 
A statute authorizing plaintiff to include as defend- 
ants, in addition to such persons as appear of record, 
all other persons known by him to have some adverse 
claim, does not require plaintiff to examine the pub- 
lic records and name as defendants all persons hav- 
ing an interest in the land.?° 

[§ 138] (2) Persons Who Have Parted with In- 
Generally one who has parted with all his 
interest in the land in controversy is not a necessary 
party defendant.?* 


On the other hand it has been 
this is true as to grantors in deeds 


tain an action to quiet his title there- 
to against a street commissioner of 
the city who claims no interest in the 
Jand. The commissioner is a mere 
agent or servant of the city, and the 
city is the proner defendant. Leet v. 
Rider, 48 Cal. 623. (2) Persons claim- 
ing other lands affected by the same 
cloud are not necessary parties. San- 
born v. Eads, 38 Minn. 211, 36 NW 338. 
(3) In suit by a purchaser at a com- 
missioner’s sale to quiet title against 
the former owner, the commiss‘oner 
was not a necessary party. Morris 
v. Judkins, 36 Cal. A. 413, 172 P 163. 

[b] Holder of tax deed is not a 
necessary party to an action between 
two claimants to quiet the title of 
any one of them as against the other. 
ree v. Disney, 139 Ind. 240, 38 NE 

[c] Trustee in deed of trust is not 
a necessary party to remove the deed 
as a cloud on title. Wells v. Brown, 
23 Colo. A. 190, 128 P 869. 

[d] Owners of later trust deed 
need not be made part’es by one claim- 
ing through a purchaser under a prior 
deed of trust. Stewart v. Omaha L. 
& T. Co., 283 Mo. 364, 222 SW 808. 

[e] Life tenant is not a necessary 
party in an action to remove a cloud 
on their title by owners of an estate 
in remainder or reversion against a 


third person claiming adversely. 
poven v. Roper, 178 N. C. 581, 101 SE 
[f] In action by husband to re- 


move a cloud from the title to his 
land, his wife is not a necessary par- 
ty. Puritan Oil Co. v. Myers, 39 Ind. 
A. 695, 80 NE 851. 

23. Gridiey v. Wynant, 23 How. (U. 
S.) 500, 16 L. ed. 411; Snodgrass v. 
Parks,<79),Cal. (55, 21 °P 429° 

[a] Cestui que trust.—In a suit to 
quiet title, by the grantee of a trustee 
against the trustee’s heirs, a cestui 
que trust who does not desire to avoid 
the conveyance need not be joined as 
defendant. Gridley v. Wynant, 23 
How. (U. 8.) 500, 16 L. ed. 411. 


24. Snodgrass v. Parks, 79 Cal. 55, 
21 P 429. 
{a] In South Dakota, under a stat- 


ute authorizing the court to determine 
any controversy between the parties 
before it when it can be done without 
prejudice to the rights of others, but 
providing that, when a complete de- 
termination cannot be had without 
the presence of other parties, the 
court may cause them to be brought 
in, a person holding a mortgage lien 
on the premises is not a necessary 
party in a suit to quiet title, where 
plaintiff claims under a conveyance 
and defendant by virtue of a tax deed. 
Grigsby v. Wolven, 20 S. D. 623, 108 
NW 250. 

25. Muay v. Steckdaub, (Mo.) 
190 SW 59 

26. Binekburn v. Bucksport, etce., 
R. Co., 7' Cal. A. 649, 95 P 668. 

27. Cal.—Darter v. Schuyler, 47 
Cal. A. 457, 190 P 827. 

Colo.—Lathrop v. John, 73 Colo. 304, 
215° P 472). 473° Feit! Cye lt 

Ill.—Roby v. South Park Comrs., 
252 Ill. 575, . 97 NE 225 [writ of error 
dism 238 'U. 8. 610, 35 SCt 791, °59 L. 
ed. 1488]. 
- Ind.—Warbritton vy. Demorett, 129 
Ind. 346, 27 NE 730, 28 NE 613; Caress 
v. Foster, 62 Ind. 145. 


208 [51 C.J.] 


without warranty,?§ a grantor who has conveyed by 
deed containing covenants of general warranty is a 
necessary party to an action to set aside the deed 
as a cloud on title,?® although there is authority to 
the contrary.°® It has also been held that, where 
the cloud sought to be removed consists of an al- 
leged fraudulent conveyance, the persons executing 
such conveyance, against whom fraud is charged, 
are necessary and indispensable parties.*? 

[§ 139] (3) Common Grantors or Their Heirs. 
The grantor under whom both parties to the action 
claim is not a necessary party defendant.*? Nor are 
the heirs of the common grantor necessary parties 
defendant.*3 

[§ 140] (4) Heirs, Devisees, and Personal Rep- 
resentatives.** In an action to quiet title against 
the heirs of a decedent, the administrator is not a 
necessary party.*° So, in a suit to quiet title to 
homestead land between the devisees of a deceased 
husband and the heirs of the widow, the widow’s 
administrator is not a necessary party.?® But the 
executors of a defendant who died pending a suit 
to quiet title are necessary parties, where the will 
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where both parties claim under a will which devised 
the property to testator’s wife “and her heirs,” all 
the children of the devisee should be made parties 
defendant, and the whole controversy settled in one 
suit.2% A grantor’s heirs who received advance- 
ments which precluded them from participating in a 
division of the grantor’s land are necessary parties 
to a suit by other heirs to cancel deeds conveying 
land to certain of the grantor’s children.*® And a 
statute-which provides that, in suits against a de- 
cedent’s estate involving the title to real estate, the 
executor or administrator, 1f any, and the heirs, shall 
be made parties, makes the heirs necessary parties 
in a suit against an estate to quiet title.?° 

Grantor’s heirs in suit by grantee. In a suit by 
a grantee to remove a cloud on his title cast by the 
conditions of his deed, the grantor’s heirs are neces- 
sary parties defendant, in the absence of a personal 
representative of the deceased grantor.*+ 

[§ 141] b. Proper Parties*?—-(1) In General. 
All persons interested in the controversy are prop- 
er parties to a suit to quiet title or remove a cloud 
thereon,** although they may not be necessary or 


purported to give him a power of sale.?? 


JIowa.—Cunningham vy. Cunning- 
ham, 125 Iowa 681, 101 NW 470. 

Ky.—Sparks vy. Albin, 195 Ky. 52, 
241 Sw 324. 


Mich.—Hammontree v. Lott, 40 
Mich. 190. 
Miss.—Tuteur v. Brown, 74 Miss. 


774, 21..8..748. 

Mo.—Hauser v. Murray, 256. Mo. 58, 
UO Dino mort Oeay a 

Porto,. Rico.—Teillard vy. Green, 6 

Porto. Rico Fed. 379. 

; Tex.—Andrews v. Palmer, 9 Tex. 
491; Canon v. Scott, (Civ. A.) 230 SW 
1042 [rev on other grounds (Commun. 
A.) 240 SW 304]. 

Wis.—Mitchell v. Lyons, 163 Wis. 
399, 158 NW 70;. Krueczinski v. Neu- 
endorf, 99 Wis. 264, 74 NW 974. 

fa]. Rule applied.—Where a land- 
owner conveyed an undivided interest 
to, another under an executory con- 
tract, retaining a vendor’s lien, and 
such other executed an oil and gas 
lease, and subsequently reconveyed to 
his grantor, who then conveyed the 
title to plaintiffs, in a suit by plain- 
tiffs to set aside the lease neither the 
original owner nor the maker of the 
lease were necessary parties, both 
having conveyed their interest, and 
the maker of the lease having filed a 
disclaimer at a former trial. Canon 
v. Scott, (Tex. Civ. A.) 230 SW 1042 
[rev on other grounds (Commn. A.) 
240 SW 304]. 

[b] In action by purchaser at ex- 
ecution sale to quiet title, the judg- 
ment debtor, who was also the grantor 
in the mor tgage and deed under which 
defendant claims, is not a necessary 
party. Mitchell vy. Lyons, 163 Wis. 
399, 158 NW 70. 

[e] Predecessors in pretended title 
need not be made parties defendant to 
a bill to compel the present holder to 
release it, where all had notice of the 
adverse equity. Crooks v. Whitford, 
40 Mich, 599. 

28. West Coast Lumber 
Griffin, 54 Fla. 621, 45 S 514. 

29. Fain v. ‘Adams, 97 Fla. 517, 121 
S 562; Reid v. Grantham, 65 Fla. 500, 
62 S "480; Gibson v. Tuttle, 53 Fla. 
979, 43 S 310; Florida Land Rock 
Phosphate Co. v. Anderson, 50 Fla. 
501, 39 S 392. 

30. Teillard v. Green, 6 Porto Rico 
Fed. 379. 

31. Florida Land Rock Phosphate 
Co. v. Anderson, 50 Fla. 501, 39 S 392; 
Bailey v. Chilton, 106 Nebr. 795, 184 
NW 939, 940 [cit Cye]; Crow v. Hard- 
ridge, 43 Okl. 463, 143 P 183. 

32. Fremont Dp. Independent 


Co." (NV: 


And 


School Dist. No. 3 v. Gunn, 
44,61 NW 417. 

33. Thomas vy. Kennedy, 
397, 95 AmD 740. 

34. Proper parties see infra.§ 143. 

Right of executor or administrator 
to maintain action to quiet title see 
Executors and Administrators § 599. 

35. .Tryon v. Huntoon, 67 Cal. 325, 
7 P 741. 

36. Cogburn v. Callier, 213° Ala. 46, 
104 S 330. 

[a] -It will be presumed that the 
widow’s real estate descended to her 
heirs free of any charge on them for 
payment of expenses, and hence free 
from any claim of the administrator. 
ey hae v. Callier, 213 Ala, 46, 104 S 


37. Sweetland v. Buell, 89 Hun 543, 
35 NYS 346 [aff 164 N. Y. 541, 58 NE 
38. Byrd v. Henderson, 139 Miss. 
140, 104 % 100. 
(Tex: (Civ. 
AY) 271-Siw 311. 
40. Russell v. Texas, etc., 
41. Weinreich y. Weinreich, 18 Mo. 
A. 364 
Joinder of: 
Defendants see infra § 
Proper parties in: 
ae actions generally see Parties 
9 


93 Iowa 


24 Iowa 


663, 79 AmSR 676]. 
39. Stewart v. Miller, 
ReCcow 
68 Tex. 646, 5 SW 686 
42. Cross references: 
150. 
Plaintiffs see infra §§ 45 148. 


Equity generally see Equity §§ 298- 
302. 


43. Ala.—McDowell v. Herren, 219 
Ala. 370, 122 S 336; Miller v. Thomp- 
son, 205 Ala. 671, 89 S 51; Berger v: 
Butler, 159 Ala. 539, 48 S 685. 

Ark.—Twombly v. Kimbrough, 24 
Ark. 459 

Cal.—Dupuy v. Leavenworth, 17 
Cal. 262; Weldon v. Lawrence, 76 Cal. 
A, 5380, 245 P 451. 

Ga.—Faughnan y. Bashlor, 163 Ga. 
525, 186 SE 545. 

Ill.—Snow v. Counselman, 136 Ill. 
191, 26 NE 590; Farmers’ Nat. Bank v. 
Sperling, 113 Ill. 273. 

Ind.—Caress v. Foster, 62 Ind. 145; 
Greiger v. Carlson, 86 Ind. A. 329, 157 
NE 443. 

Iowa.—Hoefling v. Borsen, 190 Iowa 
645, 180 NW 750. 

Ky.—Kincaid v. McGowan, 88 Ky. 
91, 4 SW 802, 9 KyL 987, 13, LRA 289. 

Mich.—Monroe v. Carter, 167 Mich. 
325, 1832 NW 1023; Klatt v. Detroit, 
162 Mich. 186, 127 NW 409. 

Miss.—Goff v. Avent, 129 Miss. 782, 
93 S 193; Tuteur y. Brown, 74 Miss. 


R74, 21 S 748. 

Mo.—Mann v. Doerr, 222 Mo..1, 121 
SW 86. 

Mont.—Waddell vy. Ravalli County 
School Dist. No. 3, 79 Mont. 432, 257 
Pais 

Nebr.—Keens v. Gaslin, 24 Nebr. 
oaos 38 NW 797. 

. J.—Dittrich v. Cline, 99 N. J. Eq. 
Vi 131 A 908. 
N. Y.—McCosker v. Brady, 1 Barb. 
Ch. 329 [aff.1 N. Y. 214]. 

N. C.—Swindell v. Smaw, 156 N. C. 
Lien Bil. 

Oh.—Lowmiller v. Fouser, 52 Oh. 
St. 123, 39 NE 419. 

R. I.—Bellini v. Neas, 146 A 634. 

S. C.—Catheart vy. Jennings, 1387 S. 
C. 450, 135 SE 558; Bradley v. Meigh- 
an, 102 S.C... 164, 86, SH378: 

Tenn.—Scruges v. Mayberry, 135 
Tenn. 586, 188 SW 207. 

W. Va.—-Bonafede v. Grafton Feed, 
ete., Co., 81 W: Va. 313, 94 SE 471. 

Wis.—Ellis v. Northern Pac. R. Co., 
77 Wis. 114, 45 NW 811. 

[a] Illustrations.— (1) The holder 
of the legal title is a proper party, 
even though he has no beneficial inter- 
est. Reynolds v. Lincoln, 71 Cal. 183, 
9 P 176, 12 P 449; Louvall v. Gridley, 
70 Cal. 507, 11 P 777; Forman v. Rodg- 
ers) 1)-A\) Keo Marsh: C<ya)) 426) ebait= 
trich v.. Cline; 99°N.. J. Hg.'444, 131 A 
908; Maisch v. Hoffman, 42 N. J. Eq. 
UNG ite AN 4 ke (2D A deed transferring 
the grantor’s “right,” title, and inter- 
est conveyed a right of reéntry and 
repossession on breach of condition 
subsequent, and in a suit to quiet 
title the grantee was a proper party. 
Waddell v. Ravalli County School 
Dist. No. 3, 79 Mont. 432, 257 P 278. 

[b] All persons interested in sub- 
ject matter (1) of a suit to quiet title 
or remove a cloud thereon are proper 
parties. Berger v. Butler, 159 Ala. 
539, 48 S 685; Goff v. Avent, 129 Miss. 
782, 93 S 193; Stevens v. Fitzpatrick, 
218 Mo. 708, 118 SW 51. (2) The court 
having jurisdiction of such parties, it 
is immaterial whether they are com- 
plainants or defendants. Berger v. 
Butler, supra. 

[c] Adverse interest.—Any person 
interested in the controversy adverse- 
ly to plaintiff is a proper party de- 
fendant. Thompson v. McCorkle, 136 
Ind. 484, 34 NE 813, 36 NE 211, 43 
AmSR 334; Hoefling v. Borsen, 190 
Iowa 645, 180 NW 750; Kincaid v. Mc- 
Gowan, 88 Ky. 91, 4 ‘SW 802, 9 KyL 
987, 18 LRA 289; ‘Keens Vv. Gaslin, 24 
Nebr. 310, 38 NW 797. 

[d] Party in actual possession of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 141-144] | 


indispensable parties.44 If not joined, their inter- 
ests will not be affected, although the judgment or 
decree will be good as to the parties before the 
court.4° But persons who have no material sub- 
sisting interest in the realty involved, or in the ob- 
ject sought by the suit, are not proper parties.*® 
All encumbrancers whose claims arose before the 
commencement of the suit are proper parties,** but 
purchasers pendente lite cannot be made parties 
without plaintiff’s consent.*® In some jurisdictions, 
under statutes relating to suits to quiet title,*® the 
test as to whether one shall be made a party does not 
turn on the question whether he “has” asserted any 
title or interest in the premises, but whether he 
“might” do so.°° 

(§ 142] (2) Persons Who Have Parted with In- 
terest, and Their Heirs.°! Persons who have part- 
ed with their interest in the property,®? and likewise 
their heirs,°* are proper parties defendant, espe- 
cially where such a grantor has conveyed by deed 
containing covenants of warranty.°>* And a vendor 
is a proper party in a suit by the vendee to remove a 
cloud on title where such vendor has an equitable 
property held proper party. Weldon 
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lien for a part of the purchase money unpaid,’° or 
has made a contract with defendant constituting 
the cloud sought to be removed.®® On the other 
hand it has been held that a former owner of the 
land who claims no interest therein is not a proper 
party.°” 

[§ 143] (3) Heirs and Personal Representatives 
in Action against Estate.°S In an action against 
the estate of a decedent, both the heirs at law®® and 
the personal representative, where he is entitled to 
possession of the realty,®° are proper parties defend- 
ant. But ordinarily the executor or administrator 
has no interest in the realty,°! and is not a proper 
party to the action.® 

[§ 144] 2. Plaintiffs°*—a. In General. The ques- 
tion of proper parties plaintiff in actions to quiet ti- 
tle, so far as it is one of substantive right, depending 
on title and possession, has already been consid- 
ered.** Aside from this, the action not only may,®’ 
but must,°* be prosecuted in the name of the real 
party in interest, and one who has conveyed the land 
prior to the commencement of the action cannot sue 
in his own name for the use and benefit of the gran- 


Y. 578, 28 NE 250]. 795, 184 NW 939, 940 [eit Cyc]; An- 

v. Lawrence, 76 Cal. A. 530, 245 P 451. Generally see Judgments § 148 et| drews v. Palmer, 9 Tex. 491; Larson 
{e] Tenant in possession under a| seq. v. Allen, 34 Wash. 113, 74 P 1069. 

written lease is a proper party de- 46. Ala.—Greene v. Boaz, 157 Ala. 53. Caress v. Foster, 62 Ind. 145. 

fendant in an action to quiet title | 68, 47 S 255. 54. McDowell v. Herren, 219 Ala. 


brought against the landlord claim- 


Cal.—Leet v. Rider, 48 Cal. 


623. 870, 122 S 336; Miller v. Thompson, 


205 Ala. 671;°89'S 51,527 [eit Cyells 


ing title. Mann v. Doerr, 222 Mo. 1, Fla.—Gibson v. Tuttle, 53 Fla. 979, 
121 SW 86. 43 S 310 

{[f] Trustee.—A claimant of the le- Kan.—Crane v. Cheney, 77 Kan. 815, 
gal title as grantee in deeds is a prop- | 91 P 67. 
er party complainant, even though he Minn.—Pinney v. Russell, 52 Minn. 
be a trustee for another. Dittrich v. | 443, 54 NW 484; Brackett v. Gilmore, 
Cline, 99 N. J. Eq. 444, 131 A 908. 15 Minn. 245. 

[ge] Remaindermen.—In an action Miss.—Tuteur v. Brown, 74 Miss. 


to quiet title brought by heirs at law 
of a testatrix against her surviving 
husband in possession of the property, 
as tenant for life with remainder over, 
the remaindermen should be made 
parties and also the other heirs and 
the next of kin of the testatrix. Swin- 
dell v. Snaw, 156 N. C. 1, SE 1 

[h] Attachment defendant is prop- 
erly made a party in his grantee’s suit 
to remove a cloud on title. Bellini v. 
Neas, (R. I.) 146 A 634. 

[i] Where conveyance by purchas- 
er at sheriff’s sale, under an agree- 
ment to reconvey to the debtor’s wife, 
was mistakenly limited to a life es- 
tate, such person and his grantee are 
proper parties to a suit by a subse- 
quent purchaser to remove the cloud 
on title. Cathcart v. Jennings, 137 S. 
C. 450, 135 SH 558. 

44. Ala.—Miller v. Thompson, 205 
Ala. 671, 89 S 51;° King Lumber Co, 
v. Spragner, 176 Ala. 564, 58 S 920. 

*‘Cal.—Dupuy v. Leavenworth, 17 
Cal. 262. 

Ill.—Farmers’ Nat. Bank 
ling, 113 Ill. 273. 

Ind.—Caress v. Foster, 62 Ind. 145. 

Miss.—Tuteur v. Brown, 74 Miss. 
774, 21 S 748. 

N. Y.—McCosker v. Brady, 1 Barb. 
Ch. 329 [aff 1 N. Y. 214]. 

Or.— Guaranty, etc., Co. v. Ruff, 120 
Or: 618; 253 P 536. ° 
" 45. Colo.—Mills v. Buttrick, 4 Colo. 

Ze. 

Ill.—Farmers’ 
ling, 113 Ill. 273. 

Ind.—Grieger v. Carlson, 86 Ind. A. 
329, 157 NE 443. 

Mich.—Jenness v. Smith, 58 Mich. 
280, 25 NW 191. 

N. Y.—Phillips v. Rome, etc., R. Co., 
9 NYS 799, 24 AbbNCas 393 (aft 128 
N.Y. 578, 38 NE 250]. 

[a] Rule applied.—The court will 
not. consider the rights of persons 
who claim under mortgages executed 
by defendant before the bringing of 
the action, but who are not ee par- 
ties. Phillips v. Rome, etc., Cond 
NYS 799, 24 AbbNCas 393 (att 188 N. 


[51 C. J.—14] 


v. Sper- 


Nat. Bank v. Sper- 


774, 21 S 748. 

oN Deomeae Firth, 88 Misc. 217, 
151 NYS. 705. 

Or.—Flanagan v. Marshfield Trad- 


‘ing Co., 65 Or. 311, 130 P 1133. 


Porto Rico.—Oriz de Bertram v. 
Pou, 6 Porto Rico Fed. 1. 

Wis.—Mitchell v. Lyons, 163 Wis. 
SOO LOO NOVA Ole 

fa] Illustration.—In a suit to qui- 
et title to a particular block in a large 
lot of land, a railroad which claimed 
no interest in that block is not a prop- 
er party, even though defendant had 
claims to land in the lot which might 
conflict with those of the railway 
company. Flanagan vy. Marshfield 
Trading Co:, 65 Or. 311, 130 P 1133: 

{b] Wife of grantee in a deed al- 
leged to constitute a cloud on title is 
neither a necessary nor a proper party 
defendant to a bill to remove the 
same, on the theory that, being the 
wife of grantee, she has an inchoate 
dower interest; for, if the deed is in 
fact no more than a cloud, no right 
of dower could arise therefrom 
against the true owner. Greene v. 
Boaz, 157 Ala. 68, 47 S 255. 

{c] Receiver of the estate of a de- 
cedent who has no title to the land is 
not a proper party plaintiff in pro- 
ceedings to remdve a cloud from the 


title. Gibson v. Tuttle, 53 Fla. 979, 
43 S 310. 
[d] In New York, under the ex- 


press provisions of Codé Civ. Proc. § 
1638, it is improper to make any per- 
son a party defendant to an action to 
compel determination of a claim to 
realty other than persons claiming ti- 
tle to the property. Peo. v. Firth, 88 
Misc. 217, 151 NYS 705. 

47. Sprague v. Stevens, 37 R. I. 1, 
91 A 43. 

48. Sprague v. Stevens, supra. 

49. See statutory provisions. 

50. Gillespie v. Lee, 212 Mich. 213, 
180 NW 469. 

51. Necessary or 
parties see supra § 138. 

52. Tuteur v. Brown, 74 Miss. 774, 
21 S 748; Bailey v. Chilton, 106 Nebr. 


indispensable 


Hartford v. Chipman, 21 Conn. 488. 

55. Blackstone Hall Co. v. Rhode 
Island: Hospital’ Trust Cos 39 Re i: 
69, 97 A 484. 

56. Guaranty, etc., Co. v. Ruff, 120 
Or 613, 253" © eb3o, 

bee Darter v. Schuyler, 47 Cal. A. 
457, 190 P 827; Mitchell v. Lyons, 163 
Wis. 399, 158 NW 70. 

[a] Rule applied.—(1) Where an 
owner of land gave a third person 
an option to purchase it upon making 
certain payments, and such third per- 
son failed to make the payment at the 
time stipulated, whereupon the own- 
er declared a forfeiture of the con- 
tract, and subsequently sold the land 
to plaintiff, in a suit by plaintiff 
against the third person to quiet title 
the former owner was not a proper 
party. Darter v. Schuyler, 47 Cal. A. 
457, 190..P 827. (2) Inkan action to 
quiet title by the purchaser at an ex- 
ecution sale, the judgment debtor, 
who was also the grantor in the 
mortgage and deed under which de- 
fendant claimed, was not a proper 
party. Mitchell v. Lyons, 163 Wis. 
399,158 NW 70. 


Maes Necessary parties see supra § 
59. Louvall v. Gridley, 70 Cal. 507, 
11 P 777; Stewart v. Miller, (Tex. Civ. 


A.) 271 SW 311. 


60. lLouvall v. Gridley, 70 Cal. 507, 
Tal DE oth Tet 
61. See Executors and Administra- 


tors § 328. 


62. Bromberg v. Yukers, 108 Ala. 
577,19 S 49. 

63. In civil actions generally see 
Equity §§ 303-307; Parties §§ 15-137. 

64. Possession of plaintiff see su- 
pra §§ 97-115. 

Title of plaintiff see supra §§ 71-96. 

65. New Orleans Nat. Bank v. Ray- 
mond, 29 La, Ann. 355, 29 AmR 335. 

66. Chapman v. Jones, 149 Ind. 
434, 47 NE 1065, 49 NE 347; Peck v. 
Sims, 120 Ind. 345, 22 NE 313; Simms 
v. Gilmore, 78 Ind. A. 244, 135 NE 183; 
Stevens v. Fitzpatrick, 218 Mo. 708, 
118 SW 51; Timm v. White, 28 N. M. 
DO ODE. 896. 

Tal Plaintiff held real party in in- 
terest.—Stevens v. Fitzpatrick, 218 
Mo. 708, 118 SW 51; Timm vy. White, 
28 N. M. 59, 205 P 896. 
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tee.°7 On the other hand it has been held that a 


grantee may maintain the action either in his own 
name, or in the name of his grantor for his own use 
and benefit.°S The right of a trustee of an express 
trust under the codes to maintain an action in his 
own name without joining the cestui que trust, con- 
stituting an exception to the rule that a civil action 
must be brought in the name of the real party in in- 
terest,°® applies to an action to quiet title.7° Under 
a statute providing that upon a transfer by plaintiff 
of his interest the action may be continued in the 
name of the original party, where the land involved 
in an action to quiet title is transferred by plaintiff 
pending the action, such action is properly allowed 
to be continued in the name of the transferee;*1 and 
under the chancery practi¢e a suit to quiet title can- 
not proceed until the person to whom plaintiff’s 
interest passed pending the suit is substituted as 
plaintiff.7* So, where a statute provides that on 
the death of a sole plaintiff, if the cause of action 
survives, the court must allow or compel the action 
to be continued against his representative or suc- 
cessor in interest, on the death of plaintiff pending 
an action to determine adverse claims his’ devisee 
‘can be compelled to proceed with the action in his 
place.78 

One suing for many. Where the question involved 
is one of common or general interest to many per- 
sons, or where the parties are numerous and it is 


67. Peck v. Sims, 120 Ind. 345, 22 [b] 
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What constitutes common or 
general interest.—In an action to 
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impracticable to bring them all before the court, 
one or more may sue for the benefit of all.** 

Capacity to.sue. An action to quiet title or re- 
move a cloud thereon may be maintained by a private 
corporation®® or a municipality.7° A nonresident 
of the state may likewise sue,’* subject to the power — 
of the court to impose terms.*® 

[§ 145] b. Joinder?®—(1) In General. All per- 
sons whose interests are in harmony, and only those, 
should be joined as parties plaintiff.S° Holders in 
severalty of distinet parcels of land under a com- 
mon source of title may join as complainants in a 
bill to quiet title as against an adverse claim equally 
affecting the lands of alls But the rule has been 
held inapplicable where some of the plaintiffs claim 
under separate and distinet contracts to which all 
of their coplaintiffs are strangers.s? In an action 
by the record owner of realty, failure to join, as 
plaintiffs, persons having equitable interests, other 
than ownership, in the property, is not ground for 
nonsuit, where such persons participate i1 the ac- 
tion, through plaintiff, the real party in interest, to 
an extent that the decree will bind them equally with 
the parties to the action.®? 

[§ 146] (2) Tenants in Common and Joint Ten- 
ants. One of several tenants in common to realty 
may maintain an action to quiet title or remove a 
cloud thereon without joining his cotenants as ¢o- 


Ill.— Smith v. Flora, 64 Ill. 93. 
Kan.—Crane v. Cheney, 77 Kan. 


68. Hanitch v. Beiseker, 21 N. D. 
290, 130 NW 833. 

69. See Parties §§ 72-75. 

70. Ritchie v. Trumbull, 89 Wash. 
389, 154 P 816. 

[a] Rule applied.—Where' a rail- 
road company assigned to plaintiff’s 
predecessor in interest as trustee its 
interest in land sold by the state, it 
was immaterial whether the benefi- 
ciaries, at the time of suit to quiet 
title, were the same as those named 
in the assignment, since a trustee of 
an express trust may sue in his own 
name. Ritchie v. Trumbull, 89 Wash. 
389, 154 P 816. 

71. Pereira Farms Corp. v. Simas, 
69 Cal “A. 159,- 230. P9763) Cullenvyv. 
Atchison County, (Mo.) 268 SW 93, 

{a] Grantees in quitclaim deed ex- 
ecuted by number of landowners for 
the purpose of a single suit to quiet 
title may sue as trustees of an ex- 
press trust without joining the gran- 
tors. Pereira Farms Corp. v. Simas, 
GonCal. Ajy 159,200 (OG. Cullens. 
Atchison County, (Mo.) 268 SW 93. 


72. Dees v. Cook, 58 Fla. 420, 51S 
138. 
73. Higgins v. New York, 18 NYS 


553 [aff 136 N. Y. 214, 32 NE 772, 29 
AbbNC 462]. 

Generally see Abatement and Re- 
vival § 445. 

74. Thompson v. Emmett Irr. Dist., 
227 Fed. 560, 142 CCA 192; Alabama 
L. Ins., etc., Co. v. Pettway, 24 Ala. 
544; Carey v. Brown, 58 Cal. 180; Nes- 
bitt v. Delamar’s Nevada Gold Min. 
Co., 24 Nev. 273, 52 P 609, 53 P 178, 
77 AmSR 807. : 

{a] When suit is representative 
one.—Where a complaint alleges that 
plaintiff and his codwners are in pos- 
session as tenants in common, and 
prays that the title be quieted in him 
and his cotenants, the action is not 
for the benefit of plaintiff alone, but 
for himself and his cotenants. Nes- 
bitt v. Delamar’s Nevada Gold Min. 
Co., 24 Nev. 273, 52 P 609, 53 P 178, 77 
AmSR 807. 


quiet title the only question involved 
is one of title to the Jand claimed by 
plaintiff and defendants adversely; 
and the fact that defendants claim an 
interest or estate in a larger tract, in- 
cluding the land claimed by plaintiff, 
which, if valid, would be equally val- 
id as to the land claimed by many 
other persons, does not constitute a 
question of such common or general 
interest to many as will enable one to 


sue for the benefit of all. Carey v. 
Brown, 58 Cal. 180. - 
[c] Holder for value of bonds of 


irrigation district may bring a suit 
for himself and all other holders 
choosing to join therein to remove a 
cloud on his title to the bonds. 
Thompson v. Emmett Irr. Dist., 227 
Fed. 560, 142 CCA 192. 

Doctrine of representation generally 
oe Equity §§ 284-296; Parties §§ 79— 


! 
Prevention of multiplicity of suits 
see supra § 5. 

75. San Jose First Baptist Church 
v. Branham, 90 Cal. 22, 27 P 60; Jef- 
fries Neck Pasture v. Ipswich, 153 
Mass. 42, 26 NE 239; New York, etc., 
Re Co.2v. SchuyilerwalduN. yee ase 
AbbPr 41 [rev 1 AbbPr 417]; Reno 
Oil Com Vv. Culver: 33 3 Misen=717..,68 
NYS 303 [rev on other grounds 60 
App. Div. 129, 69 NYS 969]. 

76. Oates v. Headland, 154 Ala. 503, 
45 S 910; New York v. Union Ferry 
Co., 55 HowPr (N. Y.). 138; Lamoure 
vy. Lasell, 26 N. D. 638, 145 NW 577. 

77. Root v. Mead, 58 Mo. A. 477. 

78. Root v. Mead, supra (court 
might require a nonresident to en- 
ter a voluntary appearance to an ac- 
tion for the assertion of title by de- 
fendant). 

79. Prevention of multiplicity of 
suits see supra § 5. 

80. U. S.—Ripinsky v. Hinchman, 
181 Fed. 786, 105 CCA 462; Bunce v. 
Gallagher, 4 EF. Cas. No. 2,133, 5 
Blatchf. 481. 

Ark.—Hargis v. Lawrence, 135 Ark. 
321, 204 SW 755. 


815, 91 P 67. 
Brooks, 52 
Miss. 118. 

Mo.—Miller v. Boulware, 

Mont.—Waddell v. Ravalli County 
School Dist. No. 3, 79 Mont. 432, 257 P 
278. 

134 NW 919. 
N. Y.—Prospect Park, etc., R. Co. v. 
135 
Tenn. 586, 188 SW 207. 

[a] Life tenant and remainder- 
remainderman in an action to quiet 
title against one in possession. Bay- 

[b] Municipal corporation and 
persons interested.—A bill may be 
tion jointly with persons interested 
to quiet title to land dedicated to pub- 
original owner. Smith v. Flora, 64 
libs eis 
terest in grantor’s right of reéntry 
and possession for breach of condi- 
party plaintiff in action based on 
breach of such condition. Waddell v. 
79 Mont. 432, 257 P 

[d] Interests of coplainants held 
ry, 185 Tenn. 586, 188 SW 207. 

81. Commodores Point Terminal 
v. Duluth Storage, etc., Co., 58 Fed. 
437, 7 CCA 293; Osborne v. Wisconsin 
v. Ripinsky, 3 Alaska 543; Gillespie 
v. Gouley, 152 Cal. 643, 93 P 856; Car- 
California Fruit Land Co. v. Gross- 
man, 32 Cal. A. 357, 162 P 1046. » 

185, 47 P 428. 
83. McKenzie v. Gussner, 22 N. D. 


Miss.—Richardson v. 

267 Mo. 
487, 184 SW 1148. 

‘Nebr.—Bayer v. Bayer, 90 Nebr. 843, 
Morey, 155 App. Div. 347, 140 NYS 
serene Sepaees v. Mayberry, 
man.—A life tenant may join with the 
er v. Bayer, 90 Nebr. 843, 134 NW 919. 
maintained by a municipal corpora- 
lic use but afterward claimed by the 

{c] Transferee of two-thirds in- 
tion subsequent is properly joined as 
Ravalli County Be ean No. 3, 
not antagonistic.—Scrugegs v. Mayber- 
Co. v. Hudnall, 283 Fed. 150; Prentice 
Cent. R. Co., 43 Fed. 824; Hinchman 
ey v. Brown, 58 Cal. 180; Superior 

82. Utterback v. Meeker, 16 Wash. 
445, 134 NW 33, 37 LRANS 918. 
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§§ 146-150] 


plaintiffs.*4 But such cotenants may join.®® 

Joint tenants may join in an action to quiet their 
joint title.°° 

[§ 147] (3) Husband and Wife. Husband and 
wife may join as plaintiffs, it has been held, if the 
land be owned solely by the wife, and evidence of 
such ownership will not vitiate a finding for plain- 
tiffs jointly ;87 but the rule is otherwise if the legal 
title to the land is in the husband solely.88 And a 
husband and wife, claiming to own different tracts 
of ‘land separately, cannot join as plaintiffs in an 
action to quiet title of all the tracts.8® But it has 
been held that a wife who joined in signing notes, 
and a mortgage on her husband’s land securing them, 
although she may have done so only to relinquish 
her marital rights, may properly be joined as plain- 
tiff in an action by the husband to cancel such instru- 
ments as cloud on the title.®° 

[§ 148] (4) Heirs and Personal Representatives. 
Where one dies intestate, leaving no debts, and there 
is no administration on his estate, all the heirs of 
such decedent may jointly maintain an action to 
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cancel a deed of their ancestor, on the ground that it 
is illegal and void, and is a cloud on their title.°* In 
some jurisdictions the statutes regulate the question ~ 
of joinder in actions involving title to realty OF a 
decedent.°? 

[§ 149] 3. Defendants®*’—a. In General. The 
general rule as to who may be made a defendant in 
an action to quiet title may be gathered from the 
rules already stated in reference to necessary®* and 
proper®® parties. 

Unknown persons. In some jurisdictions the stat- 
utes provide for an action to determine adverse 
claims to realty in which all unknown persons may 
be joined,®® and fix the mode of service on such de- 
fendants.?? 

Capacity to be sued. A suit to quiet title or re- 
move a cloud may be maintained against an infant, 
in the absence of any statute to the contrary.®® 

[§ 150] b. Joinder.®® In order to obtain a com- 
plete adjudication, all persons having or claiming an 
interest in the land adversely to plaintiff may be 
joined as defendants,' even though there is no priv- 


84 U. S.—Franz v. Franz, 15 F. 
(2a) 797; Goldsmith vy. Gilliland, 24 
Fed. 154, 10 Sawy. 606. 

Cal. —McCleary v. Broaddus, 14 Cal. 
AL 60, 1115 025. 

D. C.—Bates v. District of Colum- 
bia, 18° DC." T6. 

N. J.—Masionis vy. Kraulikauckas, 
Sees ) air A 246. 

Y.—O’Donnell v. McIntyre, 37 
Hun 615 faff 116 No Y. 668, 22 NE 


Wash.—Hannegan vy. Roth, 12 
Wash. 695, 44 P 256. 
W. Va.—Cherry River Boom, etc., 


Co. v. Reger, 90 W. Va. 252, 110 SE 
Oe awo . pert) Cyc ls 

Wis.—Herron v. Knapp, etc., Co., 72 
Wis. 553, 40 NW 149. 

85. McCleary v. Broaddus, 14 Cal. 
A. 60, 111 P 125; Cornwell v. Lee, 14 
Conn. 524. 

86. Cornwell v. Lee, supra. 

87. Indiana, etc., R. Co. v. Burling- 
ton, 98 Ind. 294; Peterson v. Higgins, 
194 Iowa 759, 190 NW 407. See also 
Husband and Wife § 731 et sea. 

88. Grider v. American Freehold 
Land Mortg. Co., 99 Ala. 281, 12 S 
775, 42 AmSR 58; Puritan Oil Co. \v. 
Myers, 39 Ind. A. 695, 80 NE 851. 

89. Gardner v. Robertson, 208 Mo. 
605, 106 SW 645. 

sO. King Lumber Co. y. Spragner, 
176 Ala. 564, 58 S 920. 

91. Pierce v. Middle Georgia Land, 
ete., Co., 181 Ga. 99, 61 SE 1114. 

92. See statutory provisions. 

[a] Im California the heirs and 
devisees may join with the executor or 
administrator, or they may sue in 
their own names without joining the 
executor or administrator. Thorpe 
v. Sampson, 84 Fed. 62; Jordan v. 
Fay, 98 Cal. 264, 33 P 95; Miller v. 
Luco, 80 Cal. 257, 22 P 195; Tryon v. 
Huntoon, 67 Cal. 325, ae 741. 

[b]. In Oklahoma, under Rey. L. 
(1910) § 6322, heirs or devisees may 
maintain an action to quiet title to 
real estate inherited by them against 
anyone except the executor or ad- 
ministrator without the executor or 
administrator joining in the suit. 


Turner v. Johnson, 86 Okl. 196, 207 
P7555. 
93. Serving under fictitious name 


see supra § 135. 

94. See supra §§ 137-140. 

95. See supra §§ 141-143. 

96.. See statutory provisions. 

[a] In Alabama (1) it has been 
held that the legislature, in prescrib- 
ing the policy and procedure for per- 
fecting title to lands within the state, 
has authority to make the statute 
comprehensive as to indefinite persons 
and classes to be made parties defend- 
ant. Gill v. More, 200 Ala. 511, 76 S 


453. (2) Under Code (1907) § 3106 
unknown devisees or heirs at law of 
decedent were not made parties to a 
bill to quiet title against decedent, if 
alive, or against them in the alterna- 
tive, if he were dead, and were not 
bound by the decree nor precluded 
from assertion of their property 
rights to the lands in question where 


no affidavit was annexed to the bill. 


Gill v. More, supra. 

{b] In California an action to de- 
termine adverse claims to. real prop- 
erty is not brought within Code Civ. 
Proc. § 749, providing that the com- 
plaint in an action to determine ad- 
verse claims may include as defend- 
ants all unknown persons, etc., to be 
described as “all other persons un- 
known,” etc., by the fact that certain 
persons are made defendants under 
fictitious names, it being alleged that 
their names are unknown to plain- 
tiff, but not that the persons are un- 
known nor that the action is against 
all unknown persons. Los Angeles 
v. Los Angeles Farming, etc., Co., 150 
Cal. 647, 648, 89 P 615. 

{e] In Florida L. (1921) c 8465 
provides for the joining as defendants 
all persons interested in the property 
whose names are unknown to com- 
plainant, and have constructive serv- 
ice on them, but does not provide for 
joining unknown defendants claim- 
ing unknown interests. Brecht  v. 
Bur-Ne Co., 91 Fla. 345, 108 S 173. 

{d] In Kentucky, where there are 
nonresident or unknown heirs, the 
court should not order them proceed- 
ed against as such, since time would 
bar their claim on the judgment. 
Treadway v. Walden, 3 Ky. Op. 149. 

[e] In Michigan (1) the statute 
providing that unknown heirs, dev- 
isees, ete., of a claimant whose name 
appears on record in connection with 
the land shall not be included as de- 
fendants unless fifteen years have 
elapsed since the record of the claim 
does not apply to the heirs, etc., of 
defendants whose names do not ap- 
pear of record. Delnay v. Woodruff, 
244 Mich. 456, 221 NW 614. (2) Where 
deceased had died more than eighteen 
months before a bill to quiet title was 
filed against him and his unknown 
heirs, devisees, legatees, and assigns, 
the proceeding must be treated as 
though deceased had not been named 
and as though the proceeding had been 
commenced against unknown heirs un- 
der Comp. L. (1915) § 12871. Mon- 
roe v. Sauers, (Mich.) 229 NW 441. 

{f] In Mississippi it is not al- 
lowable on a bill to cancel clouds on 
title, where there is adverse occu- 

pancy, to make unknown parties de- 
fendants, as may be done on a gen- 


eral bill to conform. Hume v. Inglis, 
154 Miss. 481, 122 S 535. 

{g] In Missouri, under the statute 
as it existed prior to Rev. St. (1909) 
§ 1776, a suit to quiet title could be 
maintained against a person and his 
unknown heirs. Hambel v. Lowe, 264 
Mo. 168, 174 SW 405. 

97. See supra §$ 136. 

98. Mutual L. Ins. Co. v. Holloday, 
13 AbbNCas (N. Y.) 16 [dist Briley 
v. Southwick, 6 Lans. 356 (aff 56 N. Y. 
407)]; Harding v. Harding,:46 Or. 
IPCs) pene b 2) SS) lr 

[a] In New York (1) a bill in equi- 
ty to remove a cloud will lie against 
an infant. See cases supra this note. » 
(2) But a statutory action for the de- 
termination of claims cannot be 
brought against an infant. Weiler v. 
Nembach, 114 N. Y. 36, 20 NE 623; 
Bailey v. Briggs, 56 N. Y. 407 [aff 6 
Lans. 356]. 
ba Multifariousness see 

Prevention of multiplicity of suits 
see supra § 5 : 


infra § 


ae Ves 
Coal, ete., Co., 205 Ala. 688, 89 S 41; 
pice v. Cotner, 170 Ala. 324, 54 S 


Cal.—Newport v. Hatton, 195 Cal. 
132, 231) Pv9s7. 

Colo.—Wells v. Brown, 23 Colo. A. 
190, 128 P 869. 

Ga.—Daniel v. Maynard, 152 Ga. 
655, 111 SE 32. 


Hawaii. Bertelmann y. Lucas, 28 
Hawaii 1. . 
Ida.—Pettengill v. Blackman, 30 


Ida. 241, 164 P 358. j 

Ill.—Snow v. Counselman, 136 Ill. 
191, 26 NE 590. 

Ind. —Thompson v. MeCorkle, 136 
Ind. 484, 34 NE 8138, 36 NE 211, 43 Am 
SR 334. 

Ilowa.—Hoefling v. Borsen, 190 Iowa 
645, 180 NW 750; Flanders v. McClan- 
ahan, 24 Iowa 486. 

Ky.—Kincaid v. McGowan, 88 Ky. 
91, 4 SW 802, 9 KyL 987, 13 LRA 289. 

Minn.—Johnson v. Robinson, 20 
Minn. 170. 

Miss.—Goff v. Avent, 129 Miss. 782, 
93S! 193? 


Mo.—Heagy v. Miller, 187 SW 889. 


Nebr.—Keens v. Gaslin, 24 Nebr.. 
310, 38, NW 797. 
N. Y.—New York, etc., R. Co. v. 


Schuyler, 17 N. Y. 592. 

Okl.—Benson v. Fore, 136 Okl. 185, 
276 P 742, 64 ALR 154; McNee y. 
aoe 117 Ok. 220, 246 P 373, 375 [quot 

ye]. 

Wash.—Carlson v. Curren, 48 Wash. 
249, 93° P 315. 

Wis.—Ellis v. Northern Pac. R. Co., 
77 Wis. 114, 45 NW 811; Leinenkugel 
v. Kehl, 73 Wis. 238, 40 NW 683. 
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ity or connection between them.? 


misjoinder where each defendant claims a separate 
parcel of the land* from a different source or by an 
although in some eases stress has 
been laid upon the fact that all the defendants 
claimed title from a common souree.? 
hand the rule has been laid down that defendants 
who do not in every instance claim interests adverse 
to plaintiffs in the same tract of land cannot be 
joined in an action to quiet title to all of the tracts.® 
The holder of the 
legal title, although without any beneficial interest, 
may be joined as codefendant in an action by the 


independent title,* 


Legal and equitable owners. 


holder of the equitable title.” 


Where a deed was taken in the name of a husband 
and wife, and the wife, claiming the entire interest 


[a] Rule applied.—(1) Plaintiff su- 
ing to quiet title by the removal of 
trust deeds executed to different per- 
sons for ‘the benefit of different per- 
sons may join as defendants the 
claimants under the deeds. Wells v. 
Brown, 23 Colo. A. 190, 128 P 869. (2) 
In a purchaser’s action to quiet title, 
one who made a claim adverse to the 
vendor’s title was properly joined 
with the vendor as a defendant. 
Hoefling v. Borsen, 190 Iowa 645, 180 
NW 750. 

[b] Interest as owners or warrant- 
ors.—In a suit to determine the title 
to land which had been informally 
partitioned and passed by mesne con- 
veyances to plaintiffs and _ others, 
where all defendants were interested 
as owner of, or warrantor of the title 
to, some part of the Jand, there was 
no misjoinder. Daniel v. Maynard, 
152 Ga. 655, 111 SE 32. 

[ec] Where several judgment credi- 
tors levy executions at law on real 
estate which defendant in execution 
had previously sold but the legal ti- 
tle to which had not been conveyed, a 
bill by a vendee to quiet title may be 
maintained against them jointly. 
Morgan v. Morgan, 3 Stew. (Ala.) 383, 
21 AmD 634. 

{d] Conspirators.—Where a cloud 
was created in pursuance of a con- 
spiracy, and the conspirators threat- 
en to create other clouds, all of the 
conspirators are proper parties de- 
fendant. Snow v. Counselman, 136 
Tl. 191, 26 NE 590. 

fe] Landlord and tenant may be 
joined as defendants. Mann y. Doerr, 
222 Mo. 1, 121 SW 86. 

{f] In South Dakota plaintiff, in 
an action for the determination of ad- 
verse claims, need not join as defend- 
ants all persons claiming an interest 
in the property. Ward v. Brown, 28 
See aiouip hast IN VV. 6919). 


2. Morgan v.. Morgan, 3 Stew. 
(Ala.) 383, 21 AmD 634; . Wells =v. 


Brown, 23 Colo. A. 190, 128 P 869; 
Kincaid v. McGowan, 88 Ky. 91, 4 SW 
ae 9 KyL 987, 13 LRA 289; Carlson 
. Curren, 4 Wash. 249, 938 P 315. 
3. Lahaina Agricultural Coe atd; 
. Poaka, 18 Hawaii 494; Leinenkugal 
Me Kehl, 73 Wis. 238, 40 NW 683. 
4. U. S.—Lewis v. Marshall, 5 Pet. 
470, 8 L. ed. 195; Stemmler v. Mc- 


Neill, 102 Fed. 660. 

Ky.—Kincaid v. McGowan, 88 Ky. 
91, 4 SW 802, 9 KyL 987, 13 LRA 289. 

Okl. — Benson v. Fore, 136 Okl. 185, 
276 P 742, 746, 64 ALR 154 [cit Cyc]; 
MecNee v. Hart, 117 Okl. 220, 246 P 
373, 375 [quot Cye]. 

Wash.—Carlson v. Curren, 48 Wash. 
249, 93 P 315. 

Wis.—Ellis v. Northern Pac. R. Co., 
717 Wis. 114, 45 NW 811. 

5. Senior v. Anderson, 115 Cal. 496, 
47 P 454; Heckman v. Swett, 99 Cal. 
3038,. 33, P 1099; Fisher -v. Hepburn, 
48 N. Y. 41. See Slosson v. McNulty, 
125 Ala. 124, 29 S 183, 82 AmSR 
(holding that all of the defendants 


"P 1058; 


222] may intervene. 
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So there is no 


cloud from her 
parties.® 


On the other 


tervene. +? 


[§§ 150-151 


in the land, sued her husband and a person who 
bought his interest at execution sale, to remove the 


title, there was no misjoinder of 


A person whose interests are identical with those 
of plaintiff may be joined as a defendant if he re- 
fuses to join in the bill.® 

[§ 151] 4. Intervention.?° 
that persons who are interested in the subject matter 
of a suit to quiet title, or in the success of one of 
the parties, may intervene therein,'! and, conversély, 
persons without such interest are not entitled to in- 
The interest which will entitle a party 


The general rule is 


to intervene must, it has been said, be of such a di- 


must claim an interest in the same 
land or an interest in different par- 
cels of land in the same or connected 
rights). 

[a] Where different claimants of 
separate parcels all deny plaintiff’s 
rights on same grounds, and claim ti- 
tle from a common source, it is prop- 
er to join them as parties defendant. 
Fisher v. Hepburn, 48 N. Y. 


{b] In Michigan it has been hela 
that, where a person in possession 
files a bill to quiet title under the 


statute, the claims of defendants may 
be put in issue and disposed of in one 
case, no matter under how many sep- 
arate instruments they claim; but 
it may be otherwise if they severally 
claim title to distinct parcels through 
different sources. Alterauge v. Chris- 
tiansen, 48 Mich. 60, 11 NW 806; Ham- 
montree v. Lott, 40 Mich. 190. 

6. Chaput v. Bock, 224. Mo. 78, 123 
SW 16; Gardner v. Robertson, 208 
Mo. 605, 106 SW 645; McNee v. Hart, 
117 Okl. 220, 246 P 373, 375 [quot Cye]. 
To same effect Miller v. Boulware, 267 


Mo. 487, 184 SW 1148; Peniston v. 
Hydraulic Press’ Brick Co., 234 Mo. 
698, 138 SW 5382. 

7. Maisch v. Hoffman, 42 N. J. Ha. 


TLC We Aa 49% 

8. Hudson v. Wright, 204 Mo. 412, 
103 SW 8. 

9. Roby v. South Park Comrs., 252 
Ill. 575, 97 NE 225 [writ of error dism 


238. U-* 8.5 610. So WS Ctr a.91 1-598 da. ced: 
1488]. 
10. In civil actions generally see 


Equity §§ 337-349; 
11. 


Parties §§ 185-226. 
Cal.—Montgomery v. Beck, 272 
Moran v. Bonynge, 157 Cal. 
295, 107.P 312; Reynolds yv. Lincoln, 
71 Cal. 183, 9 P 176, 12 P 449; Lapique 
v. Kelley, 82 Cal. A. 586, 256 P 229; 
Townsend v. Driver, 5 Cal. A. 581, 90 


Palo vas 

Dak.—Gale v. Frazier, 4 Dak. 196, 30 
NW 1388. 

Ill.—Ackley v. Croucher, 203 Ill. 
530, 68 NE 86. 

Ind.—Hampson v. Fall, 64 Ind. 382. 

Iowa.—Dolan v. Maxwell, 144 Iowa 
237, 122 NW 923; Switz v. Black, 45 
Iowa 597. 

Kan.—Gibson vy. Ferrell, 77 Kan. 
454, 94 P 783. 

Nebr.—Frederick v. Gehling, 89 
Nebr. 93, 130 NW 968. 

Okl.—Sizemore v. Dill, 93 Okl. 176, 
220 P3852. 

Tex.—White Point Oil, ete., Co. v. 
Dunn, - (Civ. As) 14SW. (2d), 267: 


Wyo.—Bamforth v. Ihmsen, 28 Wyo. 
282, 204 P 345, 205 P 1004. 

[a] Intervention hy necessary par- 
ty.—A claimant should upon his or 
her motion be admitted as a party to 
a bill to remove a cloud where it ap- 
pears that he or she is a necessary 
party thereto. Getzelman v. Blazier, 
112 :Ill. A. 648; Knotts v. Tuxbury, 
69 Ind. A. 248, 117 NE 282. 

[b] One claiming equitable title 
Hampson vy. Fall, 64 


Ind. 382. 


rect and immediate character that the intervener 
will either gain or lose by the direct legal operation 


fe] Allegation that plaintiff owns 
all land in dispute does not preclude 
other persons not made parties de- 
fendant from intervening and setting 
forth any claim or claims they may 
have to property. Cummings v. Cum- 
mings, 55,;Cal. A..433,° 203) RP, 452. 

{d] In Idaho, under a_ statute 
which permits any person to inter- 
vene who has an interest in the mat- 
ter in litigation, a person claiming 
as an assignee of a portion of a fund 
deposited in court, but claiming no 
interest in the original subject mat- 
ter of the suit, may be entitled to 
intervene. Pence v. Sweeney, 3 Ida. 
(Hasb.) 181, 28 P 413 (so holding 
where, in an action to quiet title, the 
land involved was sold and the pro- 
ceeds deposited with the clerk of the 
court, under a stipulation that it 
should be subject to the adjudication 
of the question as to the party en- 
titled to it, an intervener demanded 
no relief as to the land, but alleged 
that one half of the money deposited 
had been assigned to him by defend- 
ants). 

[e] In Louisiana (1) if an inter- 
vener has an interest in, and posses- 
sion of, the property, he may inter- 
vene in a suit in which plaintiff and 
defendant are contending for posses- 
sion thereof, provided the interven- 
tion does not retard the principal suit. 
Labarre v. Burton-Swartz Cypress 
Co., 126 La. 982, 53 S113. (2) But in 
an “action under Act (1908) No. 38 
to establish title to realty, it was 
held that a petition of intervention 
setting up title and possession in the 
intervenor, and asking for judgment 
against plaintiffs and defendants, de- 
creeing intervenor to be the owner 
in possession, stated no cause of ac- 
tion, the act providing that action 
thereunder shall not conflict or in- 
terfere with the petitory and posses- 
sory actions. Fortner v. Good Pine 
Lumiber Co., 146 La. 11, 83 S 319. 


12. Ark.—Rhyne v. Beloate, 144 
Ark. 492, 223 SW 366. 
Fla.—Minge v. Davison, 94 Fla. 


LTO RE elo soul. 

Iowa.—Ingle v. Jones, 43 Iowa 286. 

Nebr.—Van Patten vy. O’Brien, 88 
Nebr. 382, 129 NW 540. 

Wash. — McNamara v. Crystal Min. 
Co., 23 Wash. 26, 62 P 81. 

[a] Intervention by state.—In an 
action to quiet title to land in plain- 
tiffs possession, a petition of inter- 
vention by the state asking relief 
against plaintiff should be dismissed 
if the state has no title, although 
plaintiff fails to show title, as plain- 
tiff’s possession is a sufficient defense 
against the petition of intervention. 
Bod v. Wallace, 109 Iowa 5, 79 NW 

4 

{[b] In Missouri, under the stat- 
utes, intervenor must have an inter- 
est in the controversy or be a neces- 
sary party. Miller v. Boulware, 267 
Mo. 487, 184 SW 1148. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the judgment or decree entered;+* and it has 
been held that the contingency of being held lable 
on covenants of warranty given to one of the parties 
is not such an interest.'* Among others who have 
been permitted to intervenet® are judgment lien 
claimants,'® mortgagees,'* purchasers before com- 
mencement of the suit,'® and persons claiming to 
be cotenants of defendant.t® But it has been held 
that neither a judgment ecreditor?® nor his assignee? 
is entitled to come in and set up the judgment lien 
as an estate adverse to plaintiff’s estate and interest. 
Nor can a person intervene for the purpose of quiet- 
ing his title, as against plaintiff, to another tract of 
land not in dispute between plaintiff and defendant.?? 
Persons interested in the subject matter, who are 
not made parties to the action, but who, without ob- 
jection, join with the parties in an agreement to 
arbitrate, are afterward properly regarded as par- 
ties to the action.** 

Purchasers pendente lite. Purchasers who acquire 
an interest in the property pending the suit have no 
right to intervene,?* unless the statute authorizes 
such intervention.?° But it has been held that, 
where a deed is made pendente lite, or under such 
circumstances: that the grantee cannot defend his 
title to the property in his own name, he may do so 
in the name of his grantor, and may intervene for 
such purpose.?® Permitting a purchaser pendente 
lite to become a party defendant is not reversible er- 
ror, although he is not a necessary party, where no 
prejudice results from his admission.?7 

Effect of default of named defendants. A person 
claiming title, adverse to plaintiff and the defendant 
named, will not be precluded from intervening by 
the fact that default has been taken against one or 
all of the named defendants.?8 

Leave to intervene. One desiring to intervene 

13. Smith v. Gale, 144 U. S. 509,; 23. 
12 SCt 674, 36 L. ed. 521; Gale v. Fra- 24. 
zier, 4 Dak. 196, 30 NW 138; Chicago,| 91 A 43; 


ete., R. “Co. v. Chicago, 294 Tll. 257,.) 469, 85 Sm 652. 
128 NE 462. 25. 
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Shultz v. Lempert, 55 Tex. 273 
Sprague v. Stevens, 37 R. I. 1, 
Taylor v. Taylor, 76 W. Va. 


Brooks v. Hager, 
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should apply for, and obtain, leave of court when the — 


right to intervene is in the discretion of the court,”® 


but the absence of such application and leave, where 
issues have been fully joined, does not go to the ju- 


_risdiction, but must be treated as an irregularity 


only.°° 

Time of intervention. The right to intervene 
should be claimed within a reasonable time,?+ and 
what constitutes a reasonable time is a matter with- 
in the discretion of the court.?? It has been held 
that the court, acting on principles of justice, may, 
in cases not provided for by the code, permit a per- 
son to intervene either before or after judgment, for 
the protection of some right with reference to the 
subject matter.** 

Conditions imposed. The court may in its disere- 
tion impose conditions on which intervention will 
be allowed.*# 

Rights of interveners. Interveners in a suit to 
quiet title may object that the court has no jurisdic- 
tion of the subject matter.2° They also have the 
right to file pleadings of their own, or they may adopt 
part or all of the pleadings already filed.2° A war- 
rantor intervening in an action to quiet title, for 
the purpose of defending the vendee’s title, may 
plead any defense which defendant men . have 
pleaded.*? 

(6. 152 ]55. Objections and Waiver Thereof. The 
general rules as to raising and waiving objections for 
nonjoinder or misjoinder of parties** are applicable 
to actions to quiet title or remove a cloud.?® An 
objection on the ground of defect of parties, where 
the defect is apparent on the face of the bill or peti- 


tion, is ordinarily taken by demurrer,*® and, if not ~ 


so apparent, may be taken advantage of in the plea or 
answer.*! If the objection is not raised by de- 
murrer or answer,*” or in some other mode provided 


220 P 352. 

34 Allen y. Coe, 109 Wis. 635, 85 
NW 492. 

[a] Discretion held not abused.— 


5 Cal. 281. Allen v. Coe, 109 Wis. 635, 85 NW 492. 


14. Smith v. Gale, 144 U. S. 509, 26. Roszell v. Roszell, 105 Ind. 77, 35. Maguire vy. Cunningham, 64 
12 SCt 674, 36 L. ed. 524. See Gale v.|4 NE 423. Cal. A. 536, 222 P 838 (where Iand 
Frazier, 4 Dak. 196, 30 NW 138 (hold- 27. Jordan v. Duke, 6 Ariz. 55, 53] was situated in another county). 
ing that the person through whom] P 197 36. Bamforth v. Ihmsen, 28 Wyo. 


plaintiff and defendant both claim is 28. 
not entitled to intervene, where her 8 


Montgomery v. Beck, (Cal.) 272 


282, 204 P 345, 205 P 1004. 
37. Pardee Co. v. Bodcaw Lumber 


complaint merely alleges fraud in the 
procurement of the conveyance 
-through which plaintiff claims, and 
that her deed to defendant’s grantor 
is a ‘warranty’ deed, without aver- 
ring what covenants it or the deed to 
defendant contained, or that she had 
been vouched to defend his title). 

[a] In Louisiana, however, under 
Code Pract. arts 389, 390, a vendor 
and warrantor may intervene in an 
action under Act (1908) No. 38 to 
maintain the vendee’s title although 
not claiming ownership of possession 


of the land. Pardee Co. v. Bodcaw 
Lumber Co., 3 La. A. 169; Bodcaw 
Lumber Co. v. Pardee Co., 3 La. A. 


162. 
15. See cases supra note 11. 
16. Robben v. Benson, 43 Cal. A. 
204, 185 P 200. 
17. Switz v. 
18. Knotts v. Tuxbury, 
248, 117 NE 282. 
: Purchasers pendente lite see infra 
text and notes 24-27. 
19. Bradley v. Meigham, 
161, 86 SE 378. 
20. Security Inv., etc., Co. v. Cap- 
As City Bank, 22 N. M. 469, 164 P 
21. Security Inv., etc., Co. v. Cap- 
ital City Bank, supra. 
22. McNamare v. Crystal Min. Co., 
23 Wash. 26, 62 P 81. 


Black, 45 Iowa 597. 
69 Ind. A. 


102 8. C. 


29. Bamforth v. Ihmsen, 
282, 204 P 345, 205 P 1004. 
30. Bamforth v. Ihmsen, supra. 

[a] Court may recognize proper 
parties coming in voluntarily, since 
it has the power to order them to be 
brought in. ‘Bamforth v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205°P 1004. 

81. Smith v. Gale, 144 U. S. 509, 
12 SCt 674, 36 L. ed. 521; Gale v. Fra- 
zier, 4 Dak. 196,30 NW 138; Gibson 
v. Ferrell, 77 Kan. 454, 94 P 7838. 

fa] In California, under the ex- 
press provision of Act May 13, 1854 § 
72, a third person may intervene ei- 
ther before or after issue has been 
joined. Brooks v. Hager, 5 Cal. 281. 

32. Smith v. Gale, 144 U. S. 509, 
12 SCt 674,.36 L. ed. 521; Gale v. Fra- 
zier, 4 Dak. 196, 30 NW 138. 

[a] Intervention may properly be 
refused (1) where the action has been 
pending two years and is about to be 
tried. Smith v. Gale, 144 U. S. 509, 
125 SCts 674,736) Lenieds c521.-//(2): ‘The 
application of the common ancestor 
of plaintiff.and defendant to intervene 
when the cause is called for trial, 
more than nineteen months after the 
issue of the summons, is properly de- 
nied, the default being unexplained. 


28 Wyo. 


Gale v. Frazier, 4 Dak. 196, 30 NW 
138. 
33. Gibson v. Ferrell, 77 Kan. 454, 


97 P 7838; Sizemore v. Dill, 93 Okl. 176, 


Cos 3) Wa. At 169; 


38. See Equity §§ 3811-334; Par- 
ties §§ 333-475. 

39. Jewell v. Pierce, 120 Cal. 79, 
by} 122 ils 


may object.— Where 
plaintiffs sue as heirs of the deceased 
owner and defendants have no inter- 
est in the land described, it is imma- 
terial to them whether all the plain- 
tiffs are entitled to share therein, or 
whether they are all the heirs, or in 
what manner their rights are to be 
adjusted. Jewell v. Pierce, 120 Cal. 
TONS 22132. 

40. Grider v. American Breshold 
Land Mort. Co., 99 Ala. 281, 12 S 775, 
42 AmSR 58; Gardner v. Robertson, 
208 Mo. 605, 106 SW 645; Hudson v. 
Wright, 204 Mo. 412, 103 ‘Sw 8; Zim- 
merman v. Schoenfelat, 3 Hun (N. Y.) 
692, 6 Thomps. & C. 42, 

41. Hudson y. Wrieht, 204 Mo. 412, 
SW 8. 

U. S.—Bunce v. Gallagher, 4 F. 
Cas. No. 2,133, 5 Blatchf. 481. 

Mo.—Gardner v. Robertson, 208 Mo. 
605, 106 SW 645; Hudson v. Wrig‘ht, 
204 Mo, 412, 103 SW 8; Bonsor v. 
revea County, 204 Mo. 84, 102 SW 
4 


Nebr.—Curran v. Hagerman, 5 
Nebr. Unrep. Cas. 779, 92 NW 1003. 

N. Y.—Zimmerman v. pohoentelde. 
3 Hun 692, 6 Thomps. & C. 142. 

Oh.—Mains v. Henkle, 2 Oh. Dec. 
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hy law,*? it is deemed waived, and the same result 
follows where defendant answers over after his de- 
murrer is overruled.** If the omission to make cer- 
tain persons parties is vital to the relief asked, the 
objection may be made at the hearing,*® and if the 
objection is so made and the court proceeds to a 
decree without an order bringing in such parties, 
a reversal will be had on this ground.*® ; 
[§ 153] F. Injunction, Receiver, and Use or Dis- 
position of Property Pending Proceedings. Where 
it is necessary to maintain the status quo pending an 
action to quiet title a temporary injunction may be 
granted,*” in the asbence of an adequate remedy at 
law.4® The granting of injunctive relief rests in the 
sound discretion of the court,*® and to authorize 
such relief it is not necessary that a case shall be 
made out that will entitle plaintiff to relief at all 
events, but it is enough that the court finds, upon 
the pleadings and evidence, a case which makes the 
transaction a proper subject for investigation in a 
court of equity.°° If no facts are stated tending to 
show that plaintiff will suffer any injury that might 
not be fully provided against by the filing of a no- 
tice of lis pendens, plaintiff is not entitled to a tem- 
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porary injunction.51 So, since the filing of a bill 
to remove a cloud operates as a lis pendens,°’* com- 
plainant is not entitled to an injunction restraining 
defendant from transferring the land pendente lite.°* 
Where an answer is filed setting up paramount title 
in defendant, an injunction previously issued on the 
complaint, restraining defendants from selling the 
property, is properly dissolved, since the validity 
of defendant’s title should be judicially determined 
before enjoining its assertion.®** And where all the 
equities are fully and inevasively denied by duly 
verified answer, and neither side is supported by evi- 
dence outside the pleadings, a preliminary injunc- 
tion ought not to stand.>® 

A receiver may be appointed pending the action 
on a proper showing that such appointment is nee- 
essary for the preservation of the property.°® But 
it has been held that, where plaintiff is not in pos- 
session, the court is without power to appoint a re- 
ceiver on his application, and require an adverse 
claimant, subsequently made a party, to deliver to 
the receiver all the papers and documents relating 
to the title.°* Nor will a receiver be appointed at 
the instance of a defendant in actual possession of 


(Reprint) 530, 3 WestLMonth 593. 
Wash.—Hannegan Vv. Roth, 
Wash. 695, 44 P 256. 


43. Burns v. Harder, 129 Okl. 11, 
26a/be Lil. 

44. Gutheil Park Inv. Co. v. Mont- 
clair, 32 Colo. 420, 76 P 1050. 

45. Swan v. Clark, 36 Iowa 560. 

46. Swan v. Clark, supra. 

47. U. S.—F. Burkart Mfg. Co. v. 
Case, .39 F. (2d) 5. 

Ala.—Rice v. Davidson, 206 Ala. 
226, 89 S 600. 


Cal.—Miller v. Oliver, 174 Cal. 407, 
163 P 355. 

Fla.—Cameron v. Rogers, 70 
300, 70 S 389. 

Ga.—Brown v. Bonds, 125 Ga. 
54 SE 933. 

Ida.—Castelbury v. Harte, 15 Ida. 
399, 98 P 293. 

Ind.—Risch v. Burch, 175 Ind. 621, 
95 NE 128. 

La.—Craig v. Lambert, 44 La. Ann. 
885,11 S 464. 

Mo.—Dumm v. Cole County, 315 Mo. 
568, 287 SW 445. 

N. J.—Havens v. Thompson, 23 N. 
J. Ha. 321. 

N. Y.—Stamm v. Bostwick. 30 Hun 
70, 2 McCarty Civ. Proc. 467, 65 How 
Pr 358. : 

Tex.—Midleton v. Presidio County, 
(Civ. A.) 129 SW 6387. 

fal Restraining interference with 
plaintiff’s possession.—(1) Where it 
appears that defendant is actively in- 
terfering with plaintiff’s possession, 
an injunction may be issued to re- 
strain him. Stamm v. Bostwick, 30 
Hun (N. Y.) 70, 2 McCartyCivProc 
467, 65 HowPr 358. (2) Where de- 
fendant, claiming an interest in land 
adverse to plaintiff, who was in pos- 
session, repeatedly induced third per- 
sons to enter and deprive plaintiff of 
his possession by force, plaintiff, who 
filed a suit to quiet title, may secure 
an injunction to preserve the status 
quo until adjudication. Titus v. Tolle, 
* 284 Mo. 175, 223 SW 885. 

{b] Prevent'ng trespass and waste. 
—(1) The issuance of an injunction to 
prevent trespass on, and waste of, the 
property pending the suit is within 
the equitable powers of the court. 
Midleton v. Presidio County, (Tex. 
Civ. A.) 129 SW 6387; Chancey v. Alli- 
son, 48 Tex. Civ. A. 441, 107 SW 605. 
(2) The court is authorized to re- 
strain the cutting of timber and give 
proper and necessary injunctive re- 
lief. F. Burkart Mfg. Co. v. Case, 39 


Fla, 
833, 


EF. (2d) 5; Cameron v. Rogers, 70 Fla. 
300. 70 S (389. (3) Under Rev. St. 
(1887) § 4228 subd 2, providing that 
an injunction may be granted if it 
appears that the commission or 
continuance of some act during 
the litigation will produce waste to 
the land in controversy, where the 
title and possession of real estate is 
in litigation in a suit to quiet title, 
and each of the litigants claims the 
same, an injunction pendente lite will 
be granted to preserve the land in 
statu. quo pending the litigation 
Castelbury v. Harte, 15 Ida. 399, 98 P 
293. (4) Ancillary injunctive relief 
may be granted to prevent a trespass 
to land, in aid of a plaintiff in pos- 
session in an action to quiet title, 
where the object of the trespass is to 
remove a part of the substance of the 
inheritance. Risch v. Burch, 175 Ind. 
621, 95 NE 123. : 

[ec] Preventing disposal of prop- 
erty.—(1) Plaintiff in possession of 
the land may, as ancillary relief, re- 
strain an attempted sale of the land. 
Pumm vy. Cole County, 315 Mo. 568. 
287 SW 445. But see infra text and 
notes 538, 54 (2) An injunction 
against a sale by the county court of 
land claimed to belong to the county 
is a restraint on the exercise of a 
proprietary right, and is not an inter- 
ference with the exercise of a judicial 
function. Dumm vy. Cole County, su- 
pra. (3) Where plaintiff sued to set 
aside a purchase-money mortgage for 
fraud and as constituting a cloud on 
title, while the question of fraud can- 
not be tried_on affidavits, defendant 
should be enjoined from disposing of 
the bond and mortgage until the trial 
of the action, in order to prevent the 
mortgage passing into the hands of 
a bona fide purchaser, thereby result- 
ing in delayed foreclosure, perhaps 
beyond the statute of limitations, ren- 
dering proof difficult. Wolff v. Alt- 
man, 196 App. Div. 549, 187 NYS 902. 

{d] Enjoining legal proceedings.— 
(1) Where a petition sets forth a case 
calling for the cancellation of a deed 
which is a cloud on plaintiff’s title, 
the court, after acquiring jurisdiction 
and hearing evidence supporting the 
petition, can grant ancillary relief 
pending the litigation by enjoining 
defendant from proceeding by dis- 
tress or lien foreclosure to enforce 
the rights of a landlord when plaintiff 
denies that he has ever recognized 
defendant otherwise than as a credi- 
tor to whom the deed was made to se- 


cure a loan. Brown y. Bonds, 125 Ga. 
833, 54 SE 933. (2) Such relief may 
be granted although defendant had, 
before the bringing of suit, obtained a 
verdict of a jury in a justice’s court 
on trial of an issue formed by a coun- 
ter-affidavit by plaintiff to a distress 
warrant sued out by defendant, since 
the verdict, until followed by a judg- 
ment, is not conclusive and cannot be 
made the basis of a plea res judicata. 
Brown v. Bonds, supra. 

Injunctions generally see Injunc- 
tions 32 C. J. p 1. 

Restraining assertion of adverse 
aed: as part of final relief see infra 

48. Wolff v. Altman, 196 App. Div. 
549, 187 NYS 902. 

[a] Remedy at law inadequate.— 
In an action to set aside a purchase- 
money mortgage for fraud and as con- 
stituting a cloud on title, plaintiff’s 
legal remedies, including that of de- 
fending on a mortgage foreclosure, 
did not furnish an adequate remedy, 
so as to bar an injunction preventing 
the vendor from disposing of the bond 
and mortgage until after trial. Wolff 
bf aor 196 App. Div. 549,187 NYS 

02. 


49. Risch v. Burch, 175 Ind. 621,. 
95 NE 123. 

50. Risch vi Burch, supra. 

51. Grant County v. Colonial, etc., 


Mortg. Co., 3 S. D. 390, 53 NW 746. 

52. Zander v. Phillips, 213 Fed. 29, 
ly CCA 615. And see Lis Pendens § 

53. Zander v. Phillips, supra. 

fa] Filing of bill affords sufficient 
protection against a transfer of the 
property pendente lite. Zander v. 
Phillips, 213 Fed. 29, 129 CCA 615. 

54 Curtis v. Sutter, 15 Cal. 259. 

55. Grant County v. Co!onial, etc., 
Mortg. Co., 3 S. D. 390, 53 NW 746. 

56. Grandin v. La Bar, 2 N. D. 206, 
50 NW 151. See Doggett v. Johnson, 
77 Mont. 461, 251 P 145 (holding that, 
conceding that a receiver may be ap- 
pointed in a suit to quiet title, there 
could be no appointment without an 
application therefor, and that a no- 
tice of intention to apply was insuffi- 
cient). 

[a] Showing held insufficient to 
support ex parte order.—Grandin v. 
La Bar, 2 N. D. 206, 50 NW 151. 

Receivers generally see Recaivers 
[34 (Cye jaa: 

57. American Title, 
New York, 292 Fed. 860. 


etc:, “Cor v2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the property to protect the same from being inter- 
fered with by plaintiff, who is living thereon with 


defendant’s permission.®§ 


Impounding rents. Where a bill to remove a 
cloud on title avers that complainants are owners 
in fee and are in possession and entitled to the 
rents, defendants are not injured by an order im- 
pounding the rents with the clerk of the court. until 
Such order is not 


final disposition of the cause.*® 


58. Miller v. Oliver, 174 Cal. 407, 
263 By 355: 

59. Metz v. Brodfuehrer, 198 Ill. 
A. 587. 

60. Metz v. Brodfuehrer, supra. 

61. Pleading generally see Equity 
§§ 374, 678; Pleading 49 C. J. p 1. 


62. U.S.—Chicago Auditorium As- 
soc. v. Willina, 20 F. (2d), 837 [rev 
on other grounds 8 F. (2d) 9298, and 
certiorari granted 275 U. S. 519 mem, 
48 SCt 122 mem, 72 L. ed. 404, mem, 
rev on other grounds 277 U. S. 274, 
48 SCt 507, 72 L. ed. 880]; Pacific Coal, 
etc., Co. v. Pioneer Min. Co., 205 Fed. 
577, 123 CCA 593! 

Ariz.—Astiazaran v. Santa Rita 
Land, etc., Co., 3 Ariz. 20, 20 P 189; 
Ely v. New Mexico, etc., R Co., 2 Ariz. 
420, 19 P 6. 

Ark.—Earle Impr. Co. v. Chatfield, 
81 Ark. 296, 99 SW 34. 

Cal.—Campbell v. Genshlea, 180 Cal. 
213s 1802P 336; Griel, Bross. Co. =v. 
Brooks, 17.6 Cal. 577, 58 S 552; Hunt 
v. Alamitos Land Co., 66 Cal. A. 438, 
226 P 415. 

Colo.—Cassérleigh v. Spar Cons. 
Min. Co., 23 Colo. A. 239, 128 P 863. 

F'a.—Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Brecht v. Bur-Ne Co., 91 
Fla. 345, 108 S 173. 


Ga.—Holbrooks v. Holbrooks, 155 
Ga. 363, 116 SE 786. 
Hawaii.—Jellings v. Baldwin, 29 


Hawaii 494. 

Ida.—Fairview Inv. Co. v. Lamber- 
son, 25 Ida. 72, 1386 P 606. 

Ind.—Cargar v. Fee, 140 Ind. 572, 
39 NE 93. 

Iowa.—Richards v. Moran, 137 Iowa 
220, 114 NW 1035. 

Kan.—Mansfield v. Crane, 116 Kan 
2, 225 P1087. 

Ky.—Blackburn v. Bevins, 223 Ky. 
389, %3 SW (2d) 762. 

Lia.—Michel v. Stream, 48 La. Ann. 
841,19" S 1215. 

Mich.—Guntzviller v. Gitre, 195 
Mich. 695, 162 NW 290. 

Minn.—Howard v. Erbes, 112 Minn. 
479, 128 NW 674. 

Miss.—Clark v. McNeill, 46 S 536. 

Mo.—Bremer v. Simpson, 226 SW 
947. 

Mont.—Violet v. Martin, 62 Mont. 
335. 205 P 221. 

Nebr.—Fritz v. Grosnicklaus, 20 
Nebr. 413, 30 NW 411. 

N. H.—Forest Products Co. v. Pub- 
lishers’ Paper Co., 75 N. H. 493, 76 A 


642. 

N. J.—Arlington Realty Co. v. 
Gluck, 97 N. J. Eq. 72, 127 A 335. 

N. M.—Oliver v. Enriquez, 17 N. M. 
mee 124 eT Ores 

Y.—Churchill v. Onderdonk, 59 
N. 134 

NN D.— Randall v. Johnstone, 20 N. 
D. og 128 NW 687. 

Okl.—Hurst v. Hannah, 107 Okl. 3, 
229 P 163. 

Or.—-Hodgkin v. Boswell, 57 Or. 88, 
110 P 487. 4 

Porto Rico.—Mercelis v. Wilson, ‘6 
Porto Rico Fed. 42. 

Ss. D.—Bennett v. Darling, 15 S. D. 
1, 86 NW 751. : 

Tex.—Openshaw v. Rickmeyer, 45 
Tex. Civ. A. 508, 102 SW 467. 

Utah. ——Campbell v, Union Sayv., etc., 
©o., 63 Utah 366, 226 P 190. 

Va. —_MeNamara Syndicate v. Boyd, 
112 Va. 145, 70 SE 694. 

Wash.—Crowley v. Byrne, 71 Wash. 
444, 129 P 113. 

Ww. Va.—Payne v. Fitzwater, 103 W. 
Va. 12, 136 SE 509; Hyman v. Swint, 
94 W. Va. 627, 119 SH 866. 

Wis.—Holt Lumber Co. v. Oconto, 
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equivalent to the appointment of a receiver, so as 
to require complainant to give bond.®°® 


[§ 154] G. Pleading®1—1. Bill, Complaint, or Pe- 


action to quiet 


145 we 

Wy 
44 P 6 

AWhen the party initiates by action, 
under the statute proceed- 
ings to compel the determination of 
claims to real property, he must be 
careful to make the allegations of his 
complaint square with the require- 
ments of the act.” Churchill v. On- 
derdonk. 59 N. Y. 134, 136. 

[a] Determination of adverse 
claim upon alleged obligation —(1) 
Under a statute authorizing an action 
to determine an adverse claim made 
by defendant against plaintiff for 
money or property upon an alleged 
obligation, failure of the complaint to 
allege an obligation between the par- 
ties renders it insufficient. Gagossian 
VacArakelians9 Cal. Avy bvls 99> be) Pels. 
(2) A complaint alleging that defend- 
ants claim some right, title, or inter- 
est in shares of stock sought to be 
recovered, which claim is entirely 
without right, does not’ state a cause 

of action under the statute. Lamus 

v. Engwicht, 39 Cal. A. 523. 179 P 435. 

fb] Complaint to quiet title against 
restrictions stated no cause of action 
against a defendant who had no right 
to restrictions and claimed none. 
Blodgett v. Trumbull, 83 Cal, A. 566, 
2d) BA199: 

[c] Approved form of petition un- 
der statute-—See Durell v. Abbott, 6 
Wyo. 265, 44 P 647. 

{d] Petition in intervention.—In 
an administrator’s action to quiet’ ti- 
tle to waters, a petition of interven- 
ing heirs alleging that they, together 
with another intervener, own and are 
in possession of certain lands with a 
two-thirds interest in ditch and cer- 
tain water right appropriations and 
water rights previously adjudicated 
by the board of control, denying de- 
fendant’s interest therein, but alleg- 
ing that he denies interveners’ right 
and interferes or threatens to inter- 
fere with interveners’ right and 
claiming full relief, states a cause of 
action. Bamforth v. Ihmsen, 28 Wyo. 
282, 204 P 345, 205 P 1004. 

Le] Pleadings held sufficient.—(1) 
A bill which alleges that complainant 
is the absolute owner of certain lands, 
that defendants were in possession 
thereof as tenants of complainant un- 
der written leases and having no oth- 
er right or title thereto, and that they 
conspired together to defraud com- 
plainant of such lands, and in pursu- 
ance of such conspiracy executed 
deeds to one another purporting to 
convey title to specific parts of such 
lands, which deeds they caused to be 
recorded, states a cause of action cog- 
nizable in a federal court of equity 
for the cancellation of such deeds as 
clouds on complainant’s title. Acord 
v. Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed. 1019, 98 CCA 625 
(certiorari den 215 U. S. 607, 30 SCt 
408, 54 L. ed. 346)]. (2) A bill to 
quiet title.-and cancel defendant’s al- 
ljeged title, which alleged actual oc- 
cupancy: by complainant under claim 
of absolute ownership, and denied any 
title or valid claim by defendant, was 
sufficient to test at least the equitable 
title to the land. Jordan v. McClure 
Lumber Co., 170 Ala. 289, 54 S 415. 
(3) A bill describing certain lands, 
and alleging plaintiff’s ownership and 
possession thereof, and that defend- 
ant claims or is reputed to claim some 
right, title, or interest therein, and 
asking that plaintiff's title be quieted, 
is sufficient. Bledsoe v. Price, 132 


500, 130 NW 709. 
ell v. Abbott, 6 Wyo. 265, 


tition—a. In General. 


A bill or complaint in an 
title or remove a cloud must, of 


course, contain sufficient allegations to show a cause 
of action in equity, or under the statute if the action 
is a statutory one.®°? 
action under a statute is sufficient if it follows the 


But a bill or complaint in an 


Alay \6215, 32. Ses2i5n s (4) MA complaint 
which stated that plaintiff was in pos- 
session of the land, set up his title, 
and asked to have the same quieted, 
was sufficient to give jurisdiction, as 
it did not affirmatively show that de- 
fendants were in possession. Earle 
Impr. Co. v. Chatfield, 81 Ark. 296, 99 
SW 84. (5) A complaint, alleging 
that plaintiff is the owner and in pos- 
session of certain land, that defend- 
ant claims an interest therein, adverse 
to plaintiff, and that such claim is 
without right, contains every element 
of a complaint to quiet title. Gray v. 
Walker, 157 Cal. 381, 108 P 278. (6) 
Where plaintiff alleges that he is the 
equitable owner in fee simple of the 
Jand in suit and entitled to possession; 
that he and his grantors were in 
peaceable adverse possession from 
1837 until six years before the begin- 
ning of the action, at which time de- 
fendant unlawfully took possession; 
and that he has since wrongfully kept 
plaintiff out of possession, to his 
damage, a cause of action is stated. 
Cargar v. Fee, 140 Ind. 572, 39 NE 93. 
(7) Under Burns Rev. St. (1901) § 
1082, declaring that an action to quiet 
title may be brought by ‘any person, 
either in or out of possession, against 
one who claims title to, or interest in, 
real property adverse to him, al- 
though defendant may not be in pos- 
session thereof, averments in a com- 
plaint that plaintiff is owner and in 
possession of the land, and that de- 
fendant claims an interest therein 
which is adverse and unfounded, are 
sufficient against demurrer for want 
of facts. Huntington v. Townsend, 29 
Ind. A. 269, 63 NE 36. (8) A petition 
which alleges that plaintiff is the ' 
owner in fee and in possession of the 
real estate in controversy, describing 
it, and that defendants claim some 
interest therein, which claim is en- 
tirely unfounded, and prays that title 
to such premises be quieted in plain- 
tiff. and that defendants be barred, 
sufficiently complies with Code § 4224° 
requiring that petitions in such ac- 
tions must describe the property and 
set forth the nature and extent of 
plaintiff’s estate therein, and that he 
is credibly informed and believes that 
defendant makes some claim adverse 
to the petitioner, and pray for the es- 
tablishment of plaintiff’s estate, ete. 
Richards v. Moran, 137 Iowa 220, 114 
NW 1035. (9) A petition asserting 
that plaintiff was the owner of de- 
scribed premises in fee, setting forth 
with particularity how his title was 
derived, and that defendant claimed 
some interest in the premises, setting 
forth how the claim was derived, and 
alleging its invalidity, etc., was suf- 
ficient to state a cause of action. Ti- 
tus v. Tolle, 284 Mo. 175, 223 SW 885. 
(10) A petition in which it is alleged 
that plaintiffs are the owners of, and 
have a legal title to, certain real es- 
tate, describing it, and that defendant 
by his wrongful acts has cast a cloud 
on their title, and which contains a 
prayer for general equitable relief, 
states a cause of action and will re- 
sist a general demurrer. Andersen v. 
Andersen, 69 Nebr. 565, 96 NW 276. 
(11) A petition to quiet title alleged, 
in substance, that plaintiff and one L 
contemplated forming a partnership, 
and that, for the benefit of the firm, 
plaintiff purchased the real estate de- 
scribed, with his own means, but, to 
avoid any further expense in convey- 
ing the title to the new firm when 
formed, he caused the deed to be made 
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language of the statute,** or embodies the essential 
In stating a cause of 
action under the statute, the rules of pleading which 
govern ordinary civil actions,°° such as the require- 
ment of certainty,°* are applicable, and conform- 
ity to such rules is sometimes expressly enjoined by 
But this does not mean that the ordinary 
rules of pleading shall be so closely observed as to 
defeat the main purpose of the action, but only that 


averments required thereby.®4 


statute.®* 


general civil procedure, adjusted to 


so as to convey directly to it; that the 
partnership was never created and 
therefore did not take title; that de- 
fendants now claim title, the nature 
and extent of which is unknown to 
plaintiff, in and to such premises, by 
virtue of a partnership formed be- 
tween such plaintiff and defendant 
and one G, but such partnership was 
formed long after the purchase of 
such lands by plaintiff; and that nei- 
ther of the defendants has any title 
or interest in such lands. The peti- 
tion was held to state a cause of ac- 


tion. Fritz v. Grosnicklaus, 20 Nebr. 
413, 30 NW 411. (12) Under Comp. 
St. (1921) § 466, a petition alleging 


that plaintiff is the owner in fee and 
is in the actual, peaceful possession 
of the property in controversy, de- 
scribing it, and that defendant claims 
an interest therein adverse to plain- 
tiff, and that such claim is a cloud on 
plaintiff's title, sufficiently states a 
cause of action. Turner v, McNeal, 
118 Okl. 238, 247 P 39; Hurst v. Han- 
nah, 107 Okl. 3,.229..P 163;. Gerlach 
Bank v: Allen, 51 Okl. 736, 152 P 399; 
Ziska v. Avey, 36 Okl. 405, 122 P 722. 
(13) Other instances of pleadings held 
sufficient. Thompson v. Emmett Irr. 
DIST cet meted DCO wl 4 ge COAT LLG 2 
(statement of cause for removal of 
cloud on title to personal property); 
Pacific Coal, etc., Co. v. Pioneer Min. 
Co., 205 Fed. 577, 123 CCA 593; Sibley 
v. Hutchison, 218 Ala. 440, 118 S 638; 
Hatter v.. Quina, 216. Alay 225, 1137S 
47; Davidson v. Rice, 207 Ala. 285, 92 
S 474; Seeberg v. Norville, 204 Ala. 
20, 85 S 505; Prestwood v. Horn, 195 
. Ala. 450, 70 S 134; King Lumber Co. 
v. Spragner, 176 Ala. 564, 58 S 920; 
Jordan v. McClure Lumber Co., 170 
Ala. 289, 54 S 415; Interstate Bldg., 
ete., Assoc. v. Stocks, 124 Ala. 109, 27 
S 506; Sanders v. Flenniken, 172 Ark. 
454, 289 SW 485 (complaint held not 
to show that action was barred by 
limitation); Campbell v. Genshlea, 
£30, Cake 2s wel SO es 3GEy UNICKel vy. 
State, 179 Cal. 126, 175 P 641; Shurt- 
leff -v. Kehrer, 163 Cal.°24, 124 Po[24; 
Blodgett v. Trumbull, 83 Cal. A. 566, 
257 P 199; Brown v. Sandell, 79 Cal. 
A. 313, 249 P 209; Marsh v. Smith, 46 
Gal. A.76925° 189 Pest: Morris * v:; 
JUdKING ys '36) iCal VAS 413) 5°12 oP 1 635 
Callbreath v. Hug, 50 Colo. 95, 114 P 


298; Casserleigh v. Spar Cons. Min. 
Co, 23 (Color sAY 23977128 PP) 863) Wuaw 
v. Taylor, 63 Fla. 487, 58 S 844; Hol- 


brooks v. Holbrooks, 155 Ga. 3638, 116 
SE 786; MacDougall v. Columbus Nat. 
Bank, 150 Ga. 579, 104 SE 630; Wade 
v. Wade, 139 Ga. 62, 76 SE 563; Pet- 


tengill v. Blackman, 30 Ida. 241, 164 
P 358; Fairview Inv. Co. v. Lamber- 
son, 25 Ida. 72, 136 P 606; Bradford v. 


Wege, 56 Ind. A. 39, 102 NE 845; 
Brady v. Gregory, 49 Ind. A. 355, 97 
NE 452; Paton v. Lancaster, 38 Iowa 
494; Ransdall v. Trisler, 1 Ky. Op. 
418; Guntzviller v. Gitre, 195 Mich. 
695, 162 NW 290; Lovell v. Marshall, 
162 Minn. 18, 202 NW 64 (removal of 
cloud on personalty); Moore v. Luke, 
110 Miss. 205, 70 S 84; Clark v. Mc- 
Neill, (Miss.) 46 S 536; Burton v. 
Helton, (Mo.) 257 SW 128; Bremer v. 
Simpson, (Mo.) 226 SW 947; Ross v. 
Alyea, (Mo.) 197 SW 268; Jackson v. 
Johnson, 248 Mo. 680, 154 SW 759; 
Bonsor v. Madison County, 204 Mo. 
84,102 SW 494; Huff v. Laclede Land, 
ete., Co., 157 Mo. 65, 57 SW 715; Vio- 
let v. Martin, 62 Mont. 335, 205 P 221; 


of 


QUIETING TITLE 


Longe 
the: peculiar ac- 


Peterson v. Lincoln County, 92 Nebr. 
167, 138 NW 122, AnnCas1913EH 1309; 
Curran v. Hagerman, 3 Nebr. Unrep. 
Cas. 779, 92 NW 1008; Forest Prod- 
ucts Co. v. Publishers’ Paper Co., 75 
N. H. 493, 76 A 642; Norris v. Hoff- 
man,-133 App. Div. 596, 118°NYS 156 


Patt 19 74IN) AY 78 mem, SIN BY LTS 
mem]; Dime Sav. Bank v. Butler, 88 


Misc. 698, 152 NYS 448 [aff 167 App. 
Div. 257, 152. NYS- 683. (motion for 
leave to app to Ct. of App. granted 168 
App. Div. 909, 152 NYS 1107, aff 215 
N. Y. 708 mem, 109 NE 1073 mem)]; 
Eriksmoen v. Blank, 53 _N. D. 21, 204 
NW 836; Randall v. Johnstone, 20 
N. D. 493, 128 NW 687; Myers v. Har- 
ness, 116 Okl. 268, 244 P 1109; Avery 
v. Hays, 44 Okl. 71, 144 P 624; Law- 
rence v. Estes, 29 Okl. 328, 116 P 781; 
Bailey v. Hickey, 99 Or. 251, 195 P 
372; Hanna v. Hope, 86 Or. 303, 168 
P 618; Burns v. Kennedy, 49 Or. 588, 
90 P 1102; Mercelis v. Wilson, 6 Porto 
Rico Fed. 42; Rogers “® Penobscot 
Min. Co., 28 S. D. 72, 1382 NW 792, Ann 
Cas1914B 534; Bennett v. Darling, 15 
S. D. 1, 86 NW 751; Openshaw v. Rick- 
meyer, 45 Tex. Civ. A. 508, 102 SW 467: 
Campbell v. Union Sav., etc., Co., 63 
Utah 666, 226 P 190; Porter v. Wheel- 
er, 131 Wash. 482, 230 P 640: Crowley 
v. Bryne, 71 Wash. 444, 129 P.113; 
Watson v. Glover, 21 Wash. 677, 59 
P 516; Franke v. H. P. Nelson Co, 
157 Wis. 241, 147 NW 13 (quieting ti- 
tle to choses in action); Suring v. 
Rollman, 145 Wis. 490, 130 NW 485 
(allegations sufficient to state cause 
action for equitable relief, inde- 
pendently of statute); Boon v. Root, 
LST Wise 45 EY OPM INOW Sal 2 et Aer Lid 
Hardwood Lumber Co. vy. Carmichael, 
115 Wis. 441, 91 NW 965; Rock Springs 
Coal, ete., Co. v. Black Diamond Coal 

0., (Wyo.) 272 P 12; Arnold yv. Nich- 
ols, 25 Wyo. 458, 172 P 335. 

[f] Pleadings held insuficient.— 
(1) A bill which attacks and seeks to 
set aside a decree rendered in another 
suit as a cloud on the title to com- 
plainant’s land, which does not allege 
that the decree was obtained by fraud 
so as to give jurisdiction to a court of 
equity, or that complainant’s title was 
equitable, or the lands were wild and 
uncultivated, or that'he was in pos- 
session of them, shows no grounds for 
equitable relief. Ropes vy. Goldman, 
52 Fla. 630, 42 S 322. (2) An allega- 
tion that deceased had agreed to con- 
vey property and failed, and that his 
heirs had refused to convey after 
plaintiff had performed the services 
as agreed, does not state grounds for 
quieting title. Neal v. Baker, 198 Ind. 
393, 153 NE 768 [superseding op (A.) 
147 NE 635]. (3) A complaint alleged 
that plaintiff’s father purchased land 
in which they, as heirs, claim an un- 
divided half interest; that at the date 
of such purchase the land was ‘‘va- 
cant and unimproved, and the same is 
still vacant and unimproved;” that 
plaintiffs have not ceased to be own- 
ers of such interest, and have not been 
divested of possession; that’ defend- 
ant claims the whole of such property 
under designated deeds, based on a 
pretended tax-sale,—but contained no 
direct allegation that plaintiffs or 
their ancestor ever had actual posses- 
sion, and no admission of such posses-+ 
sion in defendant. The prayer was 
for a decree quieting plaintiffs ‘in the 
possession” of an undivided half, and 
prohibiting defendant from setting up 


tion, be followed.®® 
lied on, the facts constituting the fraud’? or estop- 
pel’! must ordinarily be stated. Since the jurisdic- 
tion of equity to quiet title or remove a cloud ordi- 
narily is not ousted by the existence of a statutory 
remedy,’* a bill brought in equity, and not under 
the statute, is not insufficient for failing to allege 
the facts necessary to be stated in the statutory ac- 
And a statute authorizing confirmation of 
tax titles, provided petitioner shali have paid taxes 
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Where fraud or estoppel is re- 


ownership under his deeds. It was 
held that the complaint did not state 
a cause of action. Michel v. Stream, 

8 La. Ann. 341, 19 S 215. (4) A bill 
which alleges that complainant has 
title to land as tenant in common as 
heir of a decedent, and that defendant 
claims title under a void conveyance 
from a third person, which convey- 
ance casts a cloud on complainant’s 
title, but which fails to show the 
facts as to the validity of the convey- 
ance to defendant, and which fails to 
show the interest of any of the par- 
ties in the land or when decedent died, 
or how any of the parties is heir to 
him, is demurrable. Thames v. Duvic, 
89 Miss. 9, 42 S 667. (5) Other in- 
stances of insufficient pleadings. Pe- 
ters Mineral Land Co. v. Hooper, 208 
Ala. 324, 94 S 606; Reynolds v. Love, 
191 Ala. 218, {6802S 2) Shannone we 
Long, 180 Ala. 128, 60 S 273; Griel 
Bros. Co. v. Brooks, 7G RATA. 577, 58 
S$°552 (bill to cancel lease and rent 
notes); Colver v. W. B. Scarborough 
Co., 78 Cal. A. 421, 238 P 1096; Berry 
we Lebus, 56 Cal. A. 378, 205 P 471 (bill 
to set aside trust deed): Gagossian v. 
Arakelian, 9 Cal. A. 571, 99) Retains 
Jellings v. Baldwin, 29 "Hawaii 494: 
Bastin v. Myers, 82 Ind. A. 325, 144 
NE 425; Wyatt v. State Line Oil. etc., 
Co., 103 Kan. 524, 175 P 596; Black- 
burn v. Bevins, 223 Ky. 389, 3 SW (2d) 
762; Goosling v. Chapman, 147 Ky. 
491, 144 SW 380; Oliver v. Enriquez, 
17 N..M. 206, 124 P 798; Hodgkin v: 
Boswell, 57 Or. 88, 110 P 487; Morri- 
son v. Connery, (S. D.) 229 NW 392 
(complaint to quiet title to personal 
property); Payne v. Fitzwater, 103 
W. Va. 12, 136 SE 509; Holt Lumber 
a v. Oconto,;145 Wis. 500, 130 NW 

63. Knabel v. Escudero, 32 N. M. 
3415 Zab IPA6ss. 

64. Richards v. Moran, 137 Iowa 
220, 114 NW 1035; Ziska v. Avey, 36 
Ok]? 405.122. P i222 . 

Pleadings held sufficient see cases 
supra note 62 [e]. 

65. See Pleading §§ 2-196. 

66. Keele v. Clouser, 92 Cal. A. 526, 
268 P 682 (holding, however, that the 
complaint was not demurrable for un- 
certainty). : 

67. Spencer v. Merwin, 80 Conn. 
330, 68 A 370. 

“The statement of the cause of ac- 
tion in the complaint and the subse- 
quent pleadings should be in accord- 
ance with the principle of plain, di- 
rect and truthful statement which 
underlies the Practice Act; and may 
follow the analogies, so far as they 
exist, to the manner of statement in 
an erdinary civil action.’ Foote vy. 
Brown, “18 Conn.\/369, 397, (62) A (667% 
To same effect Spencer Vv. "Merwin, 80 
Conn. 330, 68 A 370. 

68. See statutory provisions. 

69. Huff v. Laclede Land, ete., Co., 
157 Mo. 65, 57 SW: 715. 

70. Campbell v. Genshlea, 180 Cal. 
2138, 180 P 336; Lewis v. Mavsoely 90 
Cal. 7As 3515 265 P 862. 


71. Sly v. Abbott, 89 Cal. ah 209, 
264 P 507. 

72. See supra § 9. 

73. Henry Bank v. Elkins, 165 Ala. 
628, 51 S 821. 


[a] Rule applied.—Independent of 
Code (1907) § 5443 et seq, providing 
for the quieting of title, equity has 
jurisdiction to remove a specially de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


—§§ 154-155] 


on the land for a specified period after expiration of 
the right of redemption, does not apply to an ad- 
versary suit in chaneery to litigate conflicting titles, 
so as to require plaintiff to allege the payment of 


such taxes.’* 


Surplusage and immaterial allegations. 
complaint to quiet title is not rendered insufficient 
because of surplusage,’° or the averment of imma- 
terial’® or cumulative’? facts, if enough is stated to 


entitle plaintiff to relief. 
Construction. 


scribed cloud on title, when the owner 
is in possession, and when the evi- 
dence of the alleged cloud is not void 
on its face, and extrinsic evidence is 
necessary to show its validity; and 
where a bill invokes the jurisdiction 
of equity, it is not demurrable because 
failing to comply with statutory re- 
quirements as to averments of peace- 
able possession and that there was no 
Suit pending to test the validity of 
the title, claim, etc: Henry Bank v. 
Elkins, 165 Ala. 628, 51S 821. 

74 Knauff v. National Cooperage, 
ete., Co., 87 Ark. 494, 495, 113 SW 28. 

“Tt is contended that a title under 
a tax sale or other involuntary sale 
mentioned in the statute cannot be 
quieted unless the terms of the stat- 
ute be fully complied with. The vice 
of this contention is that it seeks to 
apply the requirements of the stat- 
ute to adversary suits, such as this 
one, between parties for the purpose 
of litigating conflicting titles and 
quieting the superior one. The stat- 
ute does not control in such suits, as 
the jurisdiction of chancery courts 
over such subjects is exercised inde- 
pendently of statute. The statute, in 
so far as it confers jurisdiction in 
such cases over which courts of equi- 
ty formerly exercised jurisdiction, is 
to that extent merely declaratory of 
existing powers, and not a grant of 
additional powers.’ Knauff v. Na- 
tional Cooperage Co., supra. 

75. Guntzviller v. Gitre, 195 Mich. 
695, 162 NW 290; Doscher v. Wyckoff, 
132 App. Div. 139, 116 NYS 389. 

76. Parmely v. Showdy, 86 Misc. 
634, 148 NYS 1086; Hamilton v. 
Hamilton, 78 Misc. 557, 139 NYS 1095. 

77. Worthington y. Miller, 134 Ala. 
420. 32._S 748. 

78. U. S.—Power, etc., Co. v. Capay 
Ditch Co., 226 Fed. 634, 141 CCA 390. 

Ala.—Williams v. Noland, 205 Ala. 


63, 87 S 818. 
‘Ark.—Carr v. Triplett, 177 SW 922. 
Cal.—Southern Pac. Land Co. v. 
Dickerson, 188 Cal. 113, 204 P 576. 
Colo.—Green v. Davis, 67 Colo. 52, 
185 P 369. 
Tl).—Martin v. Dryden, 6 Jll. 187. 
La.—McHugh v. Albert Hanson 
Lumber Co., 129 La. 680, 56 S 636. 
Mont.—Fratt v. Daniels-Jones Co., 
47 Mont. 487, 133 P 700. 
N. D.—Ottow v. Friese, 20 N. D. 86, 
126 NW 503. 
» Okl.—Warner v. Coleman, 107 Okl. 
292, 231° P 1053. 
CERO Ne v. Savage, 51 Or. 167, 


94 aie 
272 Pa. 
489, “16 A 387. 

S. D.— West v. Middlesex Banking 
Co., 33 S. DD. 465, 146 NW 598: 

[a] Petition construed.—Where a 
petition alleges that plaintiffs own 
and ‘‘openly possess” land, the quoted 
phrase cannot be construed as an 
averment simply of title to the land, 
but means to possess in an open man- 
ner; publicly; not in private; with- 
out secrecy; by some word or. act 
which is an open declaration to t'hose 
in the neighborhood that they are ex- 
ercising the rights of ownership; and 
such allegation takes the case from 
under the provisions of Act (1908) 
No. 38, authorizing suits to establish 
title to real estate where neither of 
the claimants is an actual possession. 


Whether a bill or complaint is one 
to quiet. title 1s determined by the allegations there- 
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the pleader.’?. 
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of and the nature of the relief sought,’® and not, nec- 
essarily by the designation given to the pleading by 
And although a bill is brought pri- 
marily to obtain relief from a forfeiture, it may, if 


no forfeiture has occurred, be treated as a bill to 


A bill or 


quiet title, provided it contains the requisite aver- 
ments and a prayer for general relief.*° 


[§ 155] b. Particular Allegations—(1) Title 
or Interest of Plaintiff—(a) Necessity—aa. In 
General. The bill or complaint, by appropriate 


McHugh y. Albert Hanson Lumber 
Co., 129 La. 680, 56 S 636. 

[b] Bill to restrain enforcement of 
judgment is not sustainable as a bill 
to remove a cloud from the title to 
realty, where the realty alleged to 
have been clouded is not described, 
and the bill does not proceed on the 
theory of the removal of an encum- 
brance. Schultz vy. Highland Gold 
Mines Co., 158 Fed. 337. 

{c] Bill need not be denominated 
one to remove cloud on title where it 
appears that such is its purpose and 
effect and result of relief prayed. 
Onorato ive Carlini) 2725 Pa. 489) 116 
A 387. 

{d] Complaint held not for rescis- 
sion of contract.—Where vendors 
claimed that a contract for the sale 
of land had terminated of its own 
force by tthe vendee’s failure to com- 
ply with its requirements, and sued 
to cancel the contract as a cloud on 
title, the complaint was not for rescis- 
sion, and was not therefore required 
to allege facts specified by Rev. Codes 
§ 5065, as necessary in a bill to re- 
scind. Fratt v. Daniels-Jones Co., 47 
Mont. 487, 133 P 700. 

[e] Complaint held not to enforce 
forfeiture.—A complaint for cancel- 
lation of a land contract as a cloud 
on title for the vendee’s failure to 
comply with the requirements there- 
of, but seeking no relief as to pay- 
ments made, cannot be regarded as a 
suit to enforce a forfeiture. Fratt v. 
Daniels- Jones Co., 47 Mont. 487, 133 P 
7090. 

Complaint held not to construe 
but to determine adverse 

Savage v. Savage, 51 Or. 167, 


a will, 
claims. 
94 P 182 

fe] Complaint held not in nature 
of ejectment, but to quiet title. West 
v. Middlesex Banking Co., 33 S. D. 465, 
146 NW _ 598. 

{h] Complaint held not for forci- 
ble entry and detainer, but to deter- 
mine adverse claims. Ottow v. Friese, 
20. N. D. 86, 126 NW 503. 


[i] Bill held not for discovery, 
but to quiet title. -Martin v. Dryden, 
6 EI LST. 

[ij] In absence of affirmative aver- 


ment (1) that a debt was paid in full, 
a bill to enjoin foreclosure cannot be 
deemed a bill to remove a mortgage as 
a cloud on title. 'Williams v. Noland, 
205 Ala. 63, 87 S 818. (2) Where the 
complaint alleges title in plaintiff, 
but alleges possession and wrongful 
holding by defendant, the action pos- 
sesses the characteristics of an action 
in ejectment. Southern Pac. Land 
es v. Dickerson, 188 Cal. 113, 204 P 

[k] Complaint held one in eject- 
ment, and not one to quiet title, al- 
though it alleged that plaintiffs ‘‘are 
in actual possession and occupation;” 
it appearing that plaintiffs were in 
possession of a certain mining claim 
with the exception of a portion there- 
of covered by the adverse claims upon 
which they were suing. Green v. 
Dayass 67) Colo. 52,153, ,looLe 369) 

79. Power, etc., Co. v. Capay Ditch 
Co., 226 Fed. 634, 141. CCA 390. 

fa] Bill styled “bill to redeem”’ 
may be a bill to quiet title. Power, 
etc., Co. v. Capay Ditch Co., 226 Fed. 
634, 141 CCA 390. 

80. Castle Brook Carbon Black Co, 


allegations, must show title in plaintiff .to the 
lands in controversy®! at the time the action was 


v. nee 76 W. Va. 300, 85 SE 544. 
81. S.—Subirana v. Kramer, 17 
EK. (2a) 725; Richardson v. Pennsyl- 
vania Coal Co., 203 Fed. 743. 
Ariz.—Verde Water, etc., Co. v. Salt 
River Valley Users’ Assoc., 22 Ariz. 
305,, 307, 297 P 227. fieit) Cycle 
Colo.—Lambert v. Murray, 52 Colo. 
156, 120 P 415; Dodge v. Millett, 23 


Colos Aww 64; 127 Ri 247. 

Conn.—Foote v. Brown, 78 Conn. 
369, 62 A 667. 

Fla.—McDaniel v. McElvy, 91 Fla. 
770, 108 S 820, 51 ALR-731; Brecht v. 
Bur-Ne Co., 91 -Fla.. 345, 108 S 1735 
American Trust Co. v. Fennell, 78 Fla. 
535, 83 S 386; Brickell v. Trammel, 77 
Fla. 544, 82 S 221. 

Ga.—MeMullen v. Cooper, 125 Ga. 
435, 54 SE 97. 

Hawaii. —Jellings v. Baldwin, 29 
Hawaii 494. 

Ill—Glos v. Miller, 213 Ill. 22, 72 
Be 714; Parke v. Brown, 12 Ill. A. 

Ind.—Chapman v. Jones, 149 Ind. 
434, 47 NE 1065, 49 NE 347; Stanley 
v. Holliday, 130 Ind. 464, 30 NE 634; 
Corbin Oil Co. v. Searles, 36 Ind. A. 
215, 75 NE 293; Indiana Natural Gas, 
etc., Co. v. Sexton, 31 Ind. A. 575, 68 
NE 692. 

idgbore gen si v. Seevers, 12 Iowa 

Ky.—Osborn v. Roberts, 186 Ky. 
160, 216 SW 359; Henderson v. Clark, 
168° Kiyo 92, 13" SW .3675) Gotts ve 
Lowe, 80 SW 219, 25 KyL 2176; Walk- 
er v. Smith, 6 KyL 457, 13 Ky. Op. 365. 

Minn.—Wakefield v. Day, 41 Minn. 


344, 43 NW 71 

Miss.—Camp v. Celtic Land, etce., 
Co., 129 Miss. 417, 91 S.897; Long- 
mire v. Mars, 124 Miss. 77, 86 S 753; 


Russel v. Hickory, 116 Miss. 46, 76 S 
825; Jones v. Rogers, 85 Miss. 802, 
38 S 742; Pierce v. Hunter, 73 Miss. 
754, 19 S 660; Chiles v. Champenois, 
69 Miss. 603, 13 S 840; Harrill v. Rob- 


inson, 61 Miss. 153; Toulmin  v. 
Heidelberg, 32 Miss. 268. 
Horrell, 232. Mo. 


358, 184 SW 988, 137 SW 264. 

Nebr.—Brewer v. Merrick County, 
15 Nebr. 180, 18 NW 43. 

N. J.—Fittichauer v. Metropolitan 
Fire Proofing Co., 70 N. J. Eq. 429, 61 
A 746. 

N. M.—Oliver v. Enriquez, 17 N. M. 
206, 212, 124 P. 798 [eit Cye]. 

Okl.—Clark v. Dunecanson, 79 Okl. 
180, 192 P 806, 16 ALR 315. 

age Terenas v. Haley, 113 Or. 612, 

33 P 567; Nehalem Timber, etc., Co. 
es Columbia PUA RAL IISOR. 100, 189 P 
Zia. 19 eS 

Porto Bico. bs Beal v. Todd, 2 Por- 
to Rico Fed. 9 [rev on other grounds 
206. U. S._358, 27 SCt 724, 51 L. ed: 
1093]. 

R. I.—Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 69, 
97 A 484, 489 [cit Cyc]. 

Va.—McNamara Syndicate v. Boyd, 
112 Va. 145, 70 SE 694. 

Wash.—Rue v. Oregon, etc., R. Co., 
109 Wash, 436, 186 P 1074. 

W. Va.—Hyman v. Swint, 94 W. Va. 
627, 119 SE 866; Roberts v. Gruber, 
G4 W. Via. 050; 82. SH 367 shark eve 
Shaffer, 45 W. Va. 709, 31 SE 905. 

Wis.—Van Hessen v. Chippewa 
Valley Mercantile Co., 115 Wis. 443, 
91 NW 1008. 

[a] Averments in action by heir.— 


218: [51 C.J.] 


comemnced.§®? 
Claim from common source. 


mon grantor.§® 


ble.8® 


[§ 156] bb. Allegation of Possession as Dispens- 
ing with. Where the statute makes mere possession 
sufficient to support the action, an averment of pos- 
session, without an averment of title, is sufficient ;°7 
and, aside from statute, it has been held that plain- 


Under a devise of lands to the execu- 
tor to be sold for debts, the surplus, 
if any, to the heir, the their cannot 
maintain a bill to perfect the title 
without an allegation that the debts 
have been paid, or that there will be 
a surplus if the title is cleared. Bla- 
lock v. Hardy, 37 Miss. 615. 

[b] Petition held not to show title 
by prescription in defendant.— 
Barnesville v. Stafford, 161 Ga. 588, 
131 SE 487. 


82. See infra § 160. 

83. Ark.—Griesler v. McKennon, 
44 Ark. 517; Stafford v. Watson, 41 
Ark. 17.~ 


Cal.—Fudickar v. East Riverside 
irr. Dist,» LOONCali 29. 41° PM102 4° 

Ill.— Roosevelt v. Hungate, 110 Ill. 
595. 
Ind.—Millis v. Roof, 121 Ind. 360, 
23 NE 255. 

Ky.—Kellar v. Stanley, 86 Ky. 240, 
4 SW 807, 9 KyL 388. 

Minn.—Horning v. Sweet, 27 Minn. 
277, 6 NW 782. ys 


Miss.—McCready v. 
Miss. 877. 

Mo.—Miller v. Hardin, 64 Mo. 545; 
Merchants Bank y. Harrison, 39 Mo. 
433, 93 AmD 285. 

N. C.—Curlee v. Smith, 91 N. C. 172; 
Whissenhunt v. Jones, 78 N. C. 361. 

Wash.—Jackson v. Tatebo, 3 Wash. 
456, 28 P 916. 

Wis.—Orton v. Noonan, 19 Wis. 350. 


Lansdale, 


84 See supra § 76. ‘ 

85. Grove v. Jennings, 46 Kan. 366, 
26, P7138. 

86. Longmire v. Mars, 124 Miss. 77, 
86 S 753. 

87. Lusby v. Jones, 1 OhS&CP 


292, 31 CincLBul 70; Bird v. Winyer, 
24 Wash. 269, 64 P 178. 

88. Nason vy. South Memphis Land 
Co., 138 Tenn. 21, 195 SW 761; May- 
field v. Musquez, 1 Tex. Unrep. Cas. 
221 [cit Story Eq. Jur. § 703]. 

89. American Trust Co. v. Fennell, 
78 Fla. 535, 83 S 386; Brickell v. Tram- 
mel, 77 Fla. 544, 82 S 221; Corbin Oil 
Co. v. Searles, 36 Ind. A. 215, 75 NE 
293; Oliver v. Enriquez, 17 N. M. 206, 
Aiea 9 OU LClunOy.Cl shut OCLs. Ve, 
Gruber, 74 W. Va. 550, 82 SE 367. 
And see cases infra this note. 

[a] Mode of alleging witle.—In 
suits to quiet title under L. (1925 Ex. 
Sess.) ¢ 11383, complainant must ei- 
ther deraign title from its ultimate 
source, or allege facts showing a good 
title by adverse possession, or allege 
title in himself from defendant, or 
allege that complainant claims from 
a common source with defendant, 
complainant having a better title from 
that source. McDaniel v. McElvy, 91 
Fla. 770, 108 S 820, 51 ALR 731. 

{b] Wague allegations of source of 
title are objectionable, and on excep- 
tion plaintiff will be required to give 
in full the chain of title on which he 
relies; but an allegation of owner- 
ship, however general it may be, is 
sufficient to admit proof of owner- 
ship, subject to the right of the court 
to extend relief to adverse parties in 
case of surprise. Folger v. St. Paul, 


Where both parties 
claim under a common grantor, it need not be al- 
leged that such grantor had title,8* since neither par- 
ty will be permitted to deny it;** but plaintiff must, 
by averment, connect his title with that of the com- 
If the bill deraigns ,title from a 
common souree, and affirmatively shows a good title 
in defendant and no title in plaintiff, it is demurra- 
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[§§ 155-158 


tiff must either allege title, or aver that he is in 


_ possession. §& 


[§ 157] (b) 


130 La. 1082, 58 S 890. ; 

{c] Allegations held sufficient.— 
(1) A complaint alleging fee simple 
title in complainant, followed by de- 
lineation of claim of title from the 
United States government to himself, 
and alleging continuous, open, and 
notorious possession for more than 
seven years, sufficiently alleges title. 
Tibbetts v. Olson, 91 Fla. 824, 108 S 
679. (2) Allegations that plaintiff 
owned a mine, that the operating ma- 
chinery in question was placed there 
by one to whom an option to pur- 
chase had been given, and that plain- 
tiff acquired it by forfeiture of the 
option for default in payment of an 
installment of the purchase price 
of the mine, sufficiently show the na- 
ture and extent of plaintiff's estate, as 
required by Civ. Code (1901) par 4105. 
Arizona Mine Supply Co. v. Bolman, 
15 Ariz. 504, 140 P 490. (3) A peti- 
tion to quiet title is good which avers 
title in an ancestor and that it was 
vested in plaintiff by his will. Smith 
v. Calvin, 8 Ky: Op. 808. (4) Com- 
plainant’s statement of its vendor’s 
actual, open, notorious, and adverse 
possession for twenty-two years un- 
der a registered deed, etc., and the 
conveyances to it, sufficiently averred 
its title. Stearns Coal, etc., Co. v. 
Patton, 134 Tenn. 556, 184 SW 855. 
(5) Other illustrations of allegations 
held sufficient. Woodall v. Clark, 254 
Hed: '526,. 166 (CGA 845" 2Miller. oy: 
Thompson, 205 Ala. 671, 89 S 51; San- 
ders v. Flenniken, 172 Ark. 454, 289 
SW 485; Wade v. Wade, 139 Ga. 62, 
76 SE 5638; Bousher v. Andrews, 48 
Ind. A. 664, 96 NE 483; Erie Crawford 
Oil Co. v. Meeks, 40 Ind. A. 156, 81 
NE 518; Mary Franklin Home, etc., 
v. Edson, 193 Iowa 567, 187 NW 546; 
Norris v. Hoffman, 133 App. Div. 596, 
118 NYS.156 [aff 197 N. Y. 578 mem, 
91 NE 1118 mem]; Richards v. Rule, 
(Tex. Commn. A.) 207 SW 912 [rev 
(Civ. A.) 159 SW 386]; Degetau v. 
Mayer, (Tex. Civ. A.) 145 SW 1054; 
Boon v. Root, 187 Wis. 451, 119 NW 


121. 

{d] Allegations held insufficient.— 
Neal v. Baker, 198 Ind. 393, 157 NE 
768; Pendley v. Lee, (Ky.) 25 SW 
(2d) 1030; Russel v. Hickory, 116 
Miss. 46, 76 S 825; Thames vy. Duvic, 
89 Miss. 9, 42 S 667; Stewart v. Star- 
key, 136 Tenn. 638, 191 SW 332. 

fe] In Alabama (1) a statutory 
bill to quiet title need not allege in 
terms that complainant was the own- 
er of the land at the time of filing 
the bill. Whitmire v. Spears, 212 Ala. 
583, 108 S 668; Davis v. Daniels, 204 
Ala. 374, 85 S 797; Vaughan v. Pal- 
more, 176 Ala. 72, 57 S 488. (2) An 
allegation in the language of the 
statute that complainant is in peace- 
able possession of the land, claiming 
to own it in his own right, is suffi- 
cient. Dora Fuel Co. v. Cordova Coal, 
etc., Co., 205 Ala. 688, 89 S 41; Davis 
v. Daniels, 204 Ala. 374, 85 S 797 
foverr, so far as to the contrary, Ken- 
drick v. Colyar, 143 Ala. 597, 
110]; Seeberg v. Norville, 204 Ala. 


Sufficiency—aa. 
complaint must allege clearly and directly, and with 
certainty to a common intent, title in plaintiff.*® 
Where plaintiff claims under a deed correcting a 
former deed which contained an erroneous deserip- 
tion of the property, allegations in respect of the 
first deed are unnecessary.?° 

Setting out copy of evidence of title. 
the deed or other evidence of title under which 
plaintiff claims need not be set out.°? 

[§ 158]. bb. Averring Ultimate Fact of Title. 
averment of the ultimate fact of title to the land,®” 
such as an averment that plaintiff is the owner,®* 


In General. The 


A copy of 


An 


20, 85 S 505; Vaughan v. Palmore, 
supra. 
{f] In Montana an averment that 


plaintiff ‘‘claims title in fee’ is suffi- 
cient. Pollock Min., ete., Co. v. Dav- 
enport, 31 Mont. 452, 454, 78 P 768. 


90. Grenz v. Anders, 119 Or. 277, 
241 P 46. : 

91. Lash v. Perry, 19 Ind. 322. 

92. U. S.—Strong v. Buffalo Land, 


ete., Co., 203° U. Si 582) 27 {SCts780, bz 
L. ed. 327 [aff 91 Minn. 84, 97 NW 
575];. Ely v. New Mexico, etc., R. Co., 
129 U. S. 291, 9 SCt 293, 32 Li ed. 688. 

Cal.—Jordan v. Beale, 172 Cal. 226, 
155 BP: 990; Cooper ‘v. Birch; 13%. Cal: 
472, 70 P 291 (holding, however, that 
an averment that plaintiff is the own- 
er of a right to purchase the Jand 
from defendant is a conclusion of Iaw, 
and is a mere argumentative aver- 
ment which is not equivalent to an 
averment of the ultimate fact of ti- 
tle); Johnson v. Vance, 86 Cal. 128, 
24 P 863; Souter v. Maguire, 78 Cal. 
543, 21 P 183; Heeser v. Miller, 77 
Cal. 192,19 P3753) -Turner’ vy. “White; 
73 Cal. 299, 14 P 794 [aff 138 U. S. 134, 
11 SCt 279, 34 L. ed. 887]; Ferrer v. 
Home Mut. Ins. Co., 47 Cal. 416; Gar- 


wood v. Hastings, 38 Cal. 216; Payne 
v. Treadwell, 16 Cal. 220. 
Fla.—Brickell v. Trammel, 77 Fla. 


544, 82 S 221; Florida Assoc. v. Ste- 
vens, 61 Fla. 598, 55 S 981; West Coast 
aus. Co. v. Griffin, 54 Fla. 621, 45 

Mont.—Nicholson vy. Nicholson, 67 
Mont. 517, 216 P 328, 31 ALR 548. 

Or.—Savage v. Savage, 51 Or. 167, 
94 P 182. 

R. I.—Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 69, 
97 A 484, 489 [cit Cyc].. 

Utah.—State v. Rolio, 262 P 987. 

93. U. S.—Union Mill, ete., Co. v. 
Warren, 82 Fed. 519; Goldsmith v. 
Gilliland, 22 Fed. 865, 10 Sawy. 606. 

Ala.—Hooper v. Bankhead, 161 Ala. 
523, 49 S 858; Love v. Coker, 140 Ala. 
249, 37 S 92. 

' Cal.—California-Michigan Land, 
ete., \Co. vy, HWletcher, i274) P1527 0 
dickar v. East Riverside Irr. Dist., 
109 Cal. 29, 41 P 1024; Heeser v. Mil- 
ler,:77.,Cal, 192, 19. P3755 Turner v. 
White, 73 Cal. 299, 14 P 794; Doyle v.' 
Bradshaw, 41 Cal. A. 247, 183 P 185. 

Colo.—Knight v. Boring, 38 Colo. 
153, 87 P 1078; Schlageter v. Gude, 
30 Colo. 310, 70 P 428. 

Fla.—Florida Assoc. v. Stevens, 61 
Fla. 598, 55 S 981. 

Ida.—Ihly v. John Deere Plow Co., 
35 Ida. 651, 208 P 838; Hammitt v. 
Virginia Min. Co., 32 Ida. 245, 181 P 
336, 337 [cit Cyc]. A 

Ind.—Gibbs y. Potter, 166 Ind. 471, 
77 NE 942, 9 AnnCas 481; Rennert v. 
Shirk, 163 Ind. 542, 72 NE 546; Simms 
v. Gilmore, 78 Ind. A. 244, 135 NE 
183; Bousher v. Andrews, 48 Ind. A. 
664, 96 NE 483; Jones v. Leeds, 41 
Ind. A. 164, 83 NE 526. 

Nebr.—Andersen v. Andersen, 69 
Nebr. 565, 96 NW 276; Scarhorough 


42 S|v. Myrick, 47 Nebr. 794, 66 NW 867. 


N. M.—Marques v. Maxwell Land 


: a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tat 


§§ 158-159] 


or the owner in fee simple,°* or the owner of a com- 
plete equitable title,®® is sufficient, 
out specifically the character or source of title, un- 
But cases may arise 
in which it is advisable to set out the facts in detail.97 
And it has also been held that, where plaintiff is not 
entitled to possession, the complaint must show the 
nature of his title or interest and that it is consistent 


less the statute so requires.°® 


Grant ean 12 N. M. 445, 78 P 40. 

N. Y.—Sanders v. Parshall, 67 Hun 
,105, 22 NYS 20 [aff 142 N. Y. 679 mem, 
37 NE 825 mem]. 

R. I.—Blackstone-Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 
69, 97 A 484, 489 [cit Cyc]. 

Tex.—Smith v. Taylor, 34 Tex. 589. 

[a] Illustrations.—(1) A general 
allegation of ownership being suffi- 
cient, the complaint in an action by 
an adopted heir need not aver facts 
establishing the adoption. Jones v. 
Leeds, 41 Ind. A. 164, 88 NE 526. (2) 
A complaint alleging that plaintiff 
brought the action on behalf of him- 
self and numerous other persons who 
were codwners of certain lands is a 
sufficient allegation of ownership. 
Knight v. Boring, 30 Colo. 153, 87 P 
1078. (8) Such allegation is not lim- 
ited by a second averment that ever 
Since a specified time plaintiff and co- 
owners had been in possession ‘‘claim- 
ing” title in fee simple. Knight v. 
Boring, supra. 

{[b] Allegation that plaintiff “now 
owns and holds” land is sufficient to 
withstand a ‘demurrer. Florida As- 
soc. v. Stevens, 61 Fla. 598, 55 S 981. 

{c] In WMississinni (1) an aver- 
ment that complainant is the. real 
owner was formerly sufficient, and it 
was not necessary to set forth in 
the bill his chain of title. Cook v. 
Friley, 61 Miss.1. (2) But under later 
statutes it is necessary for plaintiff 
to deraign title (Russel v. Hickory, 
116 Miss. 46, 76 S 825; Gilchrist-Ford- 
ney Co. v. Keyes, 113 Miss. 742, 74 8 
619; Eastman v. Wyatt Lumber Co., 
102 Miss. 313, 59 S 938; Jackson v. 
Port Gibson Bank, 85 Miss. 645, 38 S 
35; Long v. Stanley, 79 Miss. 298, 30 
S 823) (3) unless a good and valid 
reason be given why he does not do so 
(Longmire v. Mars, 124 Miss. 77, 86 S 
753), and “a general averment that 
plaintiff is the real owner is insuffi- 
cient. 


94. U. S—Ely v. New Mexico, etc., 
R. Cn.. 129 U. S. 291, 9 SCt 293, 32 1p 
ed. 688. 


Cal.—Gartlan v. Hooper, 177 Cal 
414, 170 P 1115; Heeser v. Miller, 77 
Cal. OGG oa SD 2 375; Mora v. Le Roy, 
58 Cal. 8; Stoddart v. Burge, 53 Cal 
394; Millett v. Lagomarsino, 4 Cal. 
Unrep. Cas. 8838, 88 P 308; Mondine v. 
Labaig, 44 Cal. we TSA, 186 P 1047. 

Colo.—Amter v. Conlon, 22 Colo. 
150, 43 P 1002. 

Conn.—Gaul v. Baker, 105 Conn. 80, 


134 A 250. 
Fla.—Martin v. Busch, 93 Fla. 535, 
112 S 274; Brickell v. Trammel, 77 


Fla. 544, 82 S 221; Welborn v. Pierce, 
75 Fla. 667, 78 $ 929; West Coast 
Lumber Co. v. Griffin, 54 Fla. 621, 45 
S 514. 


Ind—Pittsburg; Jete:u5R. ;Co. wv. 
O’Brien, 142 Ind. 218, 41 NE 528; Lo- 
gansport v. McConnell, 121 Ind. 416. 
23 NE 264; Lane v. Schlemmer, 114 
Ind. 296, 15 NE 454, 5 AmSR 621; 
Indiana, etc., R. Co. v. Allen, 113 Ind. 
BSAG TALS NE 446; McPheeters | v. 
Wright, 110. Ind... 519, 10 NE. 6384; 
Spencer v. McGonagle, 107 Ind. 410, 
8 NE 266; Indiana, etc., R. Co., v. 
Brittingham, 98 Ind. 294; "Ragsdale v. 
Mitchell, 97 Ind. 458; Locke v. Cat- 
lett, 96 Ind. 291; Gabe v. Root. 92 Jpa. 
256: Keepfer v. Force, 86 Ind. 81; 
Dumont v. Dufore, 27 Ind. 263; Tae 
Crawford Oil Co. v. Meeks, 40 Ind. A. 
156, 81 NE 518. 

Kan.—Parker v. Conrad, 74 Kan. 
111, 85 P 810. 

Minn.—Herrick v. Churchill, 35 
Minn. 318, 29 NW 129. _ 


QUIETING TITLE »- 


without setting 


plaintiff’s title. 


Mo.—Spore v. Ozark Land Co., 186 
Mo. 656, 85 SW 556. 

Nebr.—Curran v. Hagerman, 3 
Nebr. Nebg ae Cas. 779, 92 NW 1003. 

N. M.—Oliver v. Bnriquez, 17 N. M. 
206, 124 P 798. 

N. Y.—King v. Townshend, 78 Hun 
880, 29 NYS 181; Meyer v. Wilcox, 136 
NYS 337 [aff 153. App, sDiv. 907,137 


NYS TH297; 
ig ispeae v. Hughes, 35 Oh. St. 
c9) rp 


Okl.—Turner v. McNeal, 118 Ok. 
238,247 P 39. 
Or.—Mascall v. Murray, 76 Or. 6387, 
149 ae Ely: 
C.—Shute v. Shute, 79 S. C. 420, 


S. 
60 SE Pade 
Ss. —Clark v. Darlington, 7 S. 
D: 4s, 63 NW 771, 58 AmSR 835. 
Wash.—Rogers v. Miller, 13 Wash. 
82, 42 P 525, 52 AmSR 20. 
Wis.—Mitchell Iron, ete. Co. v. 
Flambeau Land Co., 120 Wis. 545, 98 
aw 530; Wals v. Grosvenor, 31 Wis. 


Wyo.—Durell v. Abbott, 6 Wyo. 265, 
44 P 647. 

[a] Implication from averment of 
ownership in fee.—(1) It is not neces- 
sary to allege that plaintiff is the sole 
owner in fee, as such ownership is 
fairly implied from an allegation that 
he is the owner in fee. King v. Town- 
shend, 78 Hun 380, 29 NYS 181. (2) 
Where the complaint avers that p'ain- 
tiff owns the land in fee, without 
specifically setting forth his title, the 
legal implication is that he, or ne the 
whole estate absolutely. Lan v. 
Schlemmer, 114 Ind. 296, 15 NE 454, 5 
AmSR 621; Indiana, etc., RS CO: Vs 
Allen, 113 ind. 581, 15 NE 446. 

[b] Averments as to nature of 
plaintiff’s title.—When plaintiff 
claims under a deed from defendant 
absolute in form, it is not bad plead- 
ing to state that fact in the complaint, 
although,the mere allegation of own- 
ership in fee would have been suffi- 
cient, and it was unnecessary to state 
the nature of plaintiff’s right or tit'e 
against which defendant asserts an 
adverse claim. Stoddart v. Burge, 53 


Cal, 394. 

95. Stanley v. Holliday, 130 Ind. 
.464, 30 NE 634. 

96. Meyer v. Wilcox, 136 NYS 337 


[aff 153 App. Div. 907, 187 NYS 1129] 

[a] Equitable relief not merged in 
statutory action.—The relief against 
a cloud on title by a suit in equity to 
remove it was not merged in the stat- 
utory action for the determination of 
claims to real property provided by 
Code Civ. Proc. § 1638 et seq, and 
hence the complaint in such suit need 
not comply with the code relating to 
complaints in the statutory action, 
requiring plaintiff to set forth the 
source of his title. Meyer v. Wilcox, 
136 NYS 3387 [aff 153 App. Div. 907, 
LEVON WS 112977 

[b] Allegations held sufficient to 
meet statutory requirements. Norris 
v. Hoffman, 133 Anv. Div. 596, 118 
NYS 156 [aff 197 N. Y. 578 mem, 91 
NE 1118 mem]; Hamilton v. Hamil- 
ton, 78 Misc. 557, 189 NYS 1095. 

$7. Goldsmith v. Gilliland, 22 Fed. 
865, 10 Sawy. 606. 

[al When particulars of title 
should be alleged.—‘‘'When there is 
reason to believe, as in this case and 
many others, that the rightfulness of 
the defendant’s claim depends on the 
validity or legal effect of some link or 
links in the conveyances under which 
the plaintiff claims title, it is very 
convenient, if not necessary, that the 
statement of the plaintiff's case 
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with the right of possession in another.®® 

[§ 159] cc. Averring Facts Showing Title. 
the facts stated in the complaint show title in plain- 
tiff, a direct averment of title is unnecessary.?® 
is such a complaint insufficient merely by reason of 
the inclusion of unnecessary allegations concerning 


If 
Nor 


But if it avers generally that plain- 


tiff is seized in fee simple, and then proceeds to set 


should contain the facts fully and in 
detail at that point in the chain of 
his title where it conflicts with the 
claim of the defendant. By so doing 
the necessity of future amendments 
will be avoided, and the progress and 
dispatch of the case promoted.” Gold- 
smith v. Gilliland, 22 Fed. 865, 868, 10 
Sawy. 606. 

Averring facts showing title see in- 
fra § 159. 

$3., Pittsburg; .etce:., oko Co v. 
O’Brien, 142 Ind. 218, 41 NE 5283. 

99. U. S.—Bayerque v. Cohen, 2 
F. Cas. No. 1,134, McAIl, 113. 

Cal.—Batchelder v. Baker, 79 Cal. 
266, 21 P 754. 

Ind.—Earle v. Peterson, 67 Ind. 503; 
Baxter v. Baxter, 46 Ind. A. 514, 92 NE 
881, 1039. 

Kan.—Illingsworth vy. Stanley, 40 
Kan. 61, L995 852. 

Mich.—Hanscom v. 
Mich. 419. 

Minn.—Johnson  v. 
Minn. 189. 

N. Y.—wWilliams v. 
Barb. 364. 


Hinman, 30 


Robinson, 20 


Ayrault, 31 
pay oe ee v., Roy, °2- Oh. St: 

R. I.—Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 
69, 97 A 484, 489 [eit Cyc]. 

Wash.—Port Townsend vy. Lewis, 
34 Wash. 413, 75 P 982; Bollingham 
Bay Land Co. v. Dibble, 4 Wash. 764, 
31 P 30 [writ of error dism 163 U. S. 
63, 16 SCt 939, 41 L. ed. 72]; Wagner 
v. Law, 3 Wash. 500, 512, 28 P 1109, 
29 P 927, 28 AmSR 56, 15 LRA 784. 

“Tf the facts stated show the in- 
terest, that is sufficient; the allega- 
tion of interest outside of facts would 
amount to nothing more than plead- 
ing a conclusion of law.” Wagner v. 
Law, supra. 

{a] Ilustration.—When the com- 
plaint avers possession of plaintiff 
for a sufficient time to show title in 
plaintiff, it is equivalent to a direct 
al'egation of ownership. Batchelder 
v. Baker, 79 Cal. 266, 21 P 754. 

[b]  Comp'aint should not be dis- 
missed at trial.on the mere ground 
that it does not in terms allege that 
plaintiff has title, and that the instru- 
ment he seeks to cancel is a cloud, if 
on a fair construction of the pleading 
the facts are distinctly shown. Wil- 
liams v. Ayrault, 31 Barb. (N. Y.) 364. 

1. U. S-—-Strong v. Buffelo Land, 
etc:, \Co., 203° Us (S.5825°27. SCt 780" 51 
L. ed. 327 [aff 91 Minn. REE LY NW 


575]. 
Ala.—Wood v. Holliday, 205 Ala. 
Stacey v. Jones, 180 


430, 88 S 553; 
Ala. 231, 60 S 823; Bledsoe v. Price, 


132 Ala. 621, 32 S 325. 


Cal.—Stark v. Hoeft, 269 P1105 [aft~ 


(A.) 260 P 316). 
Mich.—Guntzviller v. Gitre, 195 
Mich. 695, 162 NW 290. 
Mo.—Burton vy. Helton, 257 SW 128. 
N. D—Birks v. Globe International 
Protective Bureau, 56 N. D. 613, 218 
NW 864. 
fa] Illustrations.—(1) Where the 
bill to quiet title, filed under Code 
(1907) § 5444, not only alleged plain- 
tiff’'s possession and ownership, but 
deraigned the title of both plaintiff 
and defendant, a demurrer was prop- 
erly overruled, notwithstanding the 
merits of the title; for an amendment 
could be had merely by striking out 
the surplus allegation of title. Stacey 
v. Jones, 180 Ala. 231, 60 S 823. (2) 
A count alleging that plaint' ff is equi- 
table owner of an undivided one-half 
interest in real estate, and that de- 
fendant is in possession of such real 


220 [51 C.J.] 


forth the faets which constitute his title, it is bad if 
the facts so stated do not show title in him,? 
the specific facts averred are not for the purpose of 
but to show a right to other relief 


tracing title, 
sought.? And an allegation that 
true and equitable owner 
ple from” 


is further averred that such grantor had title.* 
the other hand, a general allegation of ownership will 
control in reference to instruments annexed to the 
complaint by way of description, to define the na- 
ture of the rights claimed by plaintiff, although such 
instruments may not show a sufficient deraignment 
Where plaintiff unnecessarily sets out his 
chain of title from a common 


of title.® 
own and defendant’s 
souree, the petition is insufficient 


that plaintiff’s deed was prior to that of defendant.® 
Where an equitable title is claimed, all the facets 
that go to maintain such title may be alleged in the 


complaint.” 


[§ 160] dd. Time of Ownership. 
allege that plaintiff was the owner of the land at the 
and a mere averment that 


time suit was commenced,® 


estate, claiming the entire ownership 
was not impaired by further allega- 
tions as to the source of title, to the 
effect that plaintiff and defendant 
were codwners of an automobile ex- 
changed by defendant for the real es- 
tate in question. Burton v. Helton, 
(Mo.) 257 SW 128. 

2. <Ariz.m—Verde Water, etc., Co. v. 
Salt River Valley Water Users’ As- 
soc. 22 Ariz. 305, 307, 197 P 227 [eit 
Cyc]. 

Cal.—Gruwell v. Seybolt, 82 Cal. 7, 


22 P 938; Turner v. White, 73 Cal. 
299, 14 P 794. 
Fla.—Martin v. Busch, 93 Fla. 535, 


PU2 ES. 2 274 
Fennell, 78 Fla. 53 
v. Trammel, 77 Fla. 544, 
Cornwell v. Williford, 73 Fla. 


American Trust Co. v. 
5, 83 S 386; Brickell 

82. S 221; 
305, 73 


S 795; West Coast Lumber Co. v. 
Griffin, 54 Fla. 621, 45 S 514. 
Ind.—Brown v. Grepe, 135 Ind. 4, 


84 NE 312; Logansport v. McConnell, 
121 Ind. 416, 23 NE 264; McPheeters 
v. Wright, 110 Ind. 519, 10 NE 634; 
Spencer v. McGonagle, 107 Ind. 410, 


8 NE 266; Ragsdale v. Mitchell, 97 
Ind. 458; Locke v. Catlett, 96 Ind. 
291; Keepfer v. Force, 86 Ind. 81. 


N. M.—Oliver v. Enriquez, 17 N. M. 
206, 124 P 798. 

Utah.—State v. Rolio, 262 P 987. 

[a] Specific averments will ordi- 
narily control general allegations of 
title—Verde Water, ete., Co. v. Salt 
River Valley Water Users’ Assoc., 22 
Ariz. vo 0D AQ. 2a 7 Statesv., Rolie; 
Utah) 262) P9877: 

{b] Ilustration.—A complaint 
which states that “the plaintiff by vir- 
tue of divers deeds of conveyance, 
etc., from the Grant of the colony of 
Refugio and of long and continuous 
adverse possession under color of 
title, ete., are the owners in fee sim- 
ple” of the land, fails to state a cause 
of action. Oliver v. Enriquez, 17 N. 
M. 206, 212, 124 P 798. 

[c] Pleading held not to violate 
rule.—A complaint to quiet title al- 
leging that plaintiff derived its title 
through ‘‘The Indianapolis Warm Air 
Company” is not demurrable, as such 
company, under certain circum- 
stances, may hold land. Gabe v. Root, 
93 Ind. 256, 258. 

3. O’Connor 
195, 100 NE 581. 

4. Harrill v. Robinson, 


bay inde. AX 
61 Miss. 


v. Baum, 


Fudickar v. East Riverside Irr. 
,,109 Cal. 29, 41 P 1024. 

6. Arnett v. Elkhorn “Ceal Corp., 
191 Ky. 706, 231 SW 219. 

[a] Illustration.—Where a petition 


“by purchase in fee sim- 
a named grantor is insufficient, unless it 


QUIETING TITLE 


unless ficient.° 


plaintiff is the 


On 


unless it shows 


[§§ 159-161 


plaintiff had title at some previous time is not suf- 
But a complaint which alleges that plain- 
tiff had title at the time the action was commenced 
is not vitiated by other allegations showing that he 
had conveyed the land to another, where such con- 
veyance was alleged to have been obtained by duress, 
so that no title passed,1° or where it is averred that 
the conveyance was long enough before suit to have 
enabled plaintiff to reacquire title.*? 

Aider by inference. 
to quiet title, and alleges that decedent owned and . 
was in possession of the land at the time he died, 
it will be presumed that title remained in his estate, 
and the complaint is sufficient without a direct aver- 
ment of ownership at the time suit was commenced.?? 

[§ 161] (2) Possession of Plaintiff—(a) Neces- 
sity. Except when the action is brought under a 
statute which expressly or by necessary implication 
dispenses with the necessity of possession as a con- 


Where an administrator sues 


dition precedent to the maintenance of the action,** 


The bill must 


in possession of 


alleged that plaintiff was the owner 
of the land in controversy, that he ac- 
quired title by conveyance from a 
named grantor, and that defendant 
claimed ownership of the oil and gas 
in the land under a conveyance of 
such oil and gas from the same 
grantor, the conveyance to defend- 
ant, (but. not “that /to plaintitt,.pe- 
ing attached to the petition as an ex- 
hibit, the petition is insufficient to 
state a cause of action if it does not 
show that plaintiff's deed was prior, 
and therefore superior, to defendant's 
conveyance from the common source 
of title. Arnett v. Elkhorn Coal Corp., 
19k Key. °006, 231 Swe 2192 

7. Danforth v. Meeks, 176 Ind. 400. 
96 NE 1538; Grissom vy. Moore, 106 
Ind. 296, 6 NE 629, 55 AmR 742. 

8. Cal—Melvin v. Melvin, 8 Cal. 
A. 684, -97 P 696. 

Tll.— Parke v. Brown, 12 Ill. A. 291. 

Ind.—Baxter v. Baxter, 46 Ind. A. 
514, 92 NE 881, 1039. 

Mo.—Shelton v. Horrell, 232 Mo. 
358, 1384 SW 988, 137 SW 264. 

Nebr.—Scarborough v. Myrick, 47 
Nebr. 794, 66 NW 867. 

Okl.—Clark v. Holmes, 31 Okl. 164, 
toe ne P 642, AnnCas1913D 385 [cit 

ye a 

[a] Allegations held sufficient.—An 
averment that plaintiff was the owner 
at the time of making the instrument 
sought to be canceled and that plain- 
tiff is now, and has been for more 
than five years last past, in posses- 
sion, is a sufficient averment of title 
where there is no averment that plain- 
tiff ever parted with the title. Scar- 
porough y. Myrick, 47 Nebr. 794, 66 
NW 867. 

{[b] Averment that plaintiffs “are” 
owners of land is a sufficient aver- 
ment that they owned the land at the 
time the action was commenced. In- 
diana, etc., R. Co. v. Brittingham, 98 
Ind, 294. 

9. ;Parke ve Brown, 12-1117 A: 291; 
Shelton v. Horrell, 232 Mo. 358, 134 
SW 988,137 SW 264; Clark v. Holmes, 


3 Okl. 164, 120 P 642, AnnCas1913D 
385. 

10.5) Baxter) \v. Baxter, 416 indie tA. 
514, 92 NE 881, 1039. 

ll... Gray “. Walker 157 Cale 3s81, 
108 P2783. Indiang,’ ete: BR. Coit, 
Brittingham, 98 Ind. 294. 

12. Tate v. Shaw, 35 Utah 240, 99 
PP 1007s Late: wv. sROSe Boomecan 229. 
99 P 1008. x 

13. Ariz—Chuck v. Katich, 27 
Ariz. 182, 231 P 923, 

Cal.—_-Hyatt v. Colkins, 174 Cal. 


580, 168 P 1007; Davis v..Crump, 162 


plaintiff, claiming a legal estate or interest, must 
affirmatively allege in his bill or complaint that he is 


the lands in controversy,1* or that 


Cal, 513123, P 294. 

Ind.—McCaslin v. State, 99 Ind. 428; 
Rose v. Nees, 61 Ind. 484. 

Okl.—Koch v. Deere, 50 Okl. 783, 
T50 PTR 

Utah.—Gibson v. McGurrin, 37 Utan 
158, 106 P 669 

Alleging that land is vacant ane 
unoccupied see infra text and note 15. 

Statutes dispensing with necessity 
of possession by plaintiff see supra 
§$§ 103, 104. 

14. U. S.--Subirana v. Kramer, 17 
EB. (2d) 725. 

Ala.—Seeberg v. Norville, 204 Ala. 
20, 85 S 505; Elledge v. Funke, 203 
Ala. 322, 83 S 33; Street v. Watts, 202 
Ala. 622,,.81 S, 564; Thompson /v. 
Brown, 200 Ala. 382, 76 S 298; Ed- 
monds v. Cogsdill, 182 Ala. 309, 62 S 
691; Brown v. Feagin, 174 Ala. 438, 
57 S 20; Crooker v. White, 162 Ala. 
476, 50 S 227; Birmingham v. Mc- 
Cormack, 145 Ala. 685, 40 S 111; Love 
v. Coker, 140 Ala. 249, 37 S 92; Thor- 
Inge Vie Montgomery, 82 Ala. Bots 2: 
Ariz.—Hly v. New Mexico, etce., R. 
Co., 2 Ariz. 420, 19° '6. 

Ark.—Mathews v. Marks, 44 Ark. 
436; Chaplin v. Holmes, 27 Ark. 414. 

Colo.—Lambert Vv. Murray, 52 Colo. 
156, 120 P 415; Dodge v. Millett, 23 
Colo. A. 64, 127 P 247. 

Fla.—Reid v. Grantham, 65 Fla. 500, 
62 S 480; Simmons v. Carlton, 44 Fla. 
TL 8 s 408; Clem v. Meserole, 44 
Fla. 191, 32 S 783 Watson v. Holli- 
day, 37 Fla. 48 8, 19 S 640; Patton v. 
Crumpler, 29 Fla. oy isypalal 's PAS 

Ga ete), 1Co.= we 
Taylor, H6ds Ga,wasar 130 SE 527. 

Hawaii.—Jellings v. Baldwin, 29 
Hawaii 494. 

Ill.—Eaton v. Woman’s Home Mis- 
sionary Soc., 298 I11..476, 131 NE 583; 
Delaney v. O'Donnell, 234 TI1., 109s 84 
NE 668; Stannard v. Aurora, ete., R. 
Co., 220 Ill. 469, 77 NE 254; Illinois 
Land, etc., Co. v. Speyer, 138 Ta 3i%, 
27 NE 931; Gage v. Curtis, 122 I11. 520, 
14 NE 30; Gage v. Griffin, LOS 4 
Gage v. Abbott, Ey anal, 366; Metz v. 
Brodfuehrer, 198 Tl. A. 587; Harts v. 
Kimball, 149 Tl. A. 526; Johnson v. 
McChesney, 33 Ill. A. 526; .Parke v. 
Brown, 12 11): A. 291. 

Kan.—Entreken v. Howard, 16 Kan. 
551; Douglass v. Nuzum, 16 Kan. 515. 

Ky.—Osborn v. Roberts, 186 Ky. 
160, 216 SW 359; Fields v. Couch, 169 
Ky. 554, 184 SW 894; Henderson y. 
Clark, 163 Ky. 192, 173 SW 367; Goos- 
ling v. Chapman, 147 Ky. 491, 144 
SW 380; Corneilson vy. Foushee, 101 


z SS ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 161] 


such lands are vacant and unoceupied,?® or it must 
state facts sufficient to show that, although out of 


possession, plaintiff’s 
quate.?® 


remedies at 


Ky. 257, 40 ‘SW 680, 19 KyL 417; 
Smith v. White, 41 SW 436, 19 KyL 
802; Coppage v. Griffith, 40 SW 908, 
19 KyL 459; Gately v. Wilder, 14 SW 
680, 12 KyL 621; Smith v. Gatliff, 5 
SW 558, 9 KyL 553; Walker v. Smith, 
6°*KyL 457,°13 Ky. Op. 365. 

Md.—Kelly v. Nice, 141 Md. 472, 119 
A 333; Livingston v. Hall, 73 Md. 386, 
21 A? 49° 

Minn.—Howard vy. Erbes, 112 Minn. 
479, 128 NW 674. 

Mo.—Charm Mfg. Co. v. Donovan, 
14 Mo. A. 591. 

Mont.—Lee v. Laughery, 55 Mont. 
aba Lib VPP a8(358 15 cit, Cyc: 


. Y.—Lewis v. Howe, 174 N. Y. 
340, 66 NE 975, 1101; O’Donohue v. 
Smith. 130 App. Div. 214, 114 NYS 


536 [aff 57 Misc. 448, 109 NYS 929]; 

Owarth v. Howarth, 67 App. Div. 354, 
73 NYS 785; O’Donohue v. Smith, 57 
Misc. 448, 109 NYS 929 [mod on oth- 
er grounds 130 App. Div. 214, 114 NYS 
oat Cohen v. Sheindelman, 181 NYS 

Oh.—Clark v. Hubbard, 8 Oh. 382; 


Howard v. Levering, 8 Oh. Cir. Ct. 
614, 4 Oh. Cir. Dec. 236 

Or.—Hodgkin Ve Boswell, 57 Or. 88, 
110 P 487; Zumwalt v. Madden, 23 Or. 
TISy 3H RP 400. 

Pa.—Andrews v. Landis, 24 Pa. 


Dist. 876. 

S. C.—Guerard v. Jenkins, 80 S. C. 
223, 61 SE 258. 

Ww. Va.— Hyman v. Swint, 94 W. Va. 
627, 119 SE 866; Todd v. Manufac- 
turers’ Light, etc., Co., 90 W. Va. 
40, 110 SE 446; Stewart v. Workman, 
85 W. Va. 695, 102 SE 474; Big Huff 
Coal Co. v. Thomas, 76 W. Va. 161, 85 
SE 171; Horse Creek Coal Land Co. 
v. Trees, 75 W. Va. 559, 84 SE 376; 
Beatty v. Edgell, 75 W. Va. 252, 83 
SE. 903; Roberts v. Gruber, 74 W. Va. 
550, 82 SE 367; Jackson v. Cook, 71 
W. Va. 210, 76 SEH 443; Earl v. Keenan, 
68 W. Va. 732, 70 SE 753. 

Wis.—Shaffer v. Whelpley, 37 Wis. 
334. 

And see cases infra § 162. 

[a] Complaint showing that de- 
fendants are in possession of the real 
estate in question does not state a 
cause of action. Guerard v. Jenkins, 
80 S. C. 223, 61:SE 258. 

[b] Time of possession.—(1) In 
an action to determine adverse claims 
to real property under Code § 449, 
complainant must show that plaintiff 
has been in actual possession of the 
lands or tenements for three years. 
Austin v. Goodrich, 49 N. Y. 266. (2) 
Under Code Civ. Proc. § 1639, the com- 
plaint must set forth facts showing 
that the property at the commence- 
ment of the action was, and for the 
one year next preceding had been, in 
the possession of plaintiff and those 
from whom he derived his title, either 
as sole or joint tenant, or tenant in 
common with others. Porter v. Inter- 
national Bridge Co., 200 N. Y. 234, 93 
NE 716, 21 AnnCas 684; Hicinbothem 
Vv. North Pelham, 144 ‘App. Div. 698, 
129 NYS 715. 

[ec] In Michigan, under a statute 
authorizing a person claiming title, 
whether in possession or not, to sue 
any other person not in possession 
to determine title, a bill which fails 
to allege that plaintiff is in posses- 
sion or that defendant is not in pos- 
session is demurrable. Berger v. Roe, 
179 Mich. 184, 146 NW 200; Moody 
v. Macomber, "V5 Mich. 209, 122 NW 
bya bits 


Wecessity of possession by plaintift 
generally see supra § 98. 

15. U. S.—Graves v. Ashburn, 215 
WrisseleuclysCt, 108, 0410. ed. 217 
[rev 149 Fed. 968, 79 CCA 478]; Blythe 


But the bill need not allege possession in 
plaintiff if it states facts sufficient to show that the 
estate or interest to be protected is equitable in its 
nature,!? or where the primary relief sought is based 
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law are inade- 


v. Hinckley, 84 Fed. 228 [aff 111 Fed. 
827, 49 CCA 647 (certiorari den 184 
U. S. 701 mem, 22 SCt 941 mem, 46 L. 
ed. 766 mem) ]. 

Ark.—Mathews v. Marks, 44 hues 
436; Miller v. Neiman, 27 Ark. 233. 

Fla.—Reid v. Grantham, 65 Fla. 500, 
62 S 480; Simmons v. Carlton, 44 Fla. 
719, 33 S 408; Clem v. Meserole, 44 
Fla. 191, 32 S 783; Richards v. Morris, 
39 Fla. 205, 22 S 650; Watson v. Hol- 
liday, 37 Pla. 488, 19 S 640; Graham 
v. Florida Land, etc., Co., 33 Fla. 356, 
ae SEONG 

Til. H S g 
sionary Soc., 298 Ill. 476, 131 NE 583; 
Delaney v. O’Donnell, 234 Ill. 109, 84 
NE 668; Stannard v. Aurora, etc., 
Co., 220 Tll. 469, 77 NE 254; Robert- 
son v. Wheeler, 162 Ill. 566, 44 NE 
870; Illinois Land, etc., Co. v. Speyer, 
138°. 137, 27°NE931;, Glos vi Ran- 
dolph, 133 Ill. 197, 24 NE 426; John- 
son v. Huling, 127 Ill. 14, 18 NE 786; 
Wetherell v. Eberle, 123 Ill. 666, 14 
NE 675, 5 AmSR 574; Gage v. Cur- 
tis, 122 Tl]. 520, 14 NE 30;°-Gould v. 
Sternburg, 105 Ill. 488; Gage v. Par- 
ker, 103 Ill. 528; Gage v. Griffin, 103 
Ill. 41; Booth v. Wiley, 102 Ill. 84; 
Oakley v. Hurlbut, 100 Ill. 204; Gage 
v. Abbott, 99 J1l. 366; Johnson v. Mc- 
Chesney, .338 JH. At "526: Holden wv 
Holden, 24 Ill. A. 106; Parke v. Brown, 
TOM Ae Oe 

Kan.—Westbrook v. Schmaus, 51 
Kan. 558, 33 P 306. 

Minn.—Kipp v. Hagman, 73 Minn. 5, 
ee ni 746; Conklin v. Hinds, 16 Minn. 

Mont.—Lee v. Laughery, 55 Mont. 
ZS8H LISTE Sis5e 61D Pelt Cyey. 

N. Y.—Hicinbothem v. North Pel- 
ham, 144 App. Div. 698, 129 NYS 715; 
Andrus v. Wheeler, 18 Misc. 646. 

Or.—Richey v. Haley, 113 Or. 612, 
233) P 567. 
peaemae ea v. Landis, 24 Pa. Dist. 

[a] Effect of state statutes in fed- 
eral courts.—In federal courts, sit- 
ting in states where the local stat- 
utes have dispensed with possession 
by complainant as a prerequisite to 
maintaining the suit, a bill in equity 
to quiet title to land is demurrable 
which fails to allege affirmatively 
that complainant is in possession or 
that both parties are out of posses- 
sion. Boston, etc., Cons. Copper Min. 
Co. v. Montana Ore, ete., Co., 188 U. 
S. 645, 23 SCt 440, 47 L. ed. 634: Bos- 
ton, ete., Cons. Copper, ete., Min. Co. 
v. Montana. Ore, ete, Co., 188 U.S. 
632, 23 SCt 434, 47 L. ed. 626; South- 
en Pac. RK. Co. «vy. Goodrich, 57%) Bed: 

[b] In Washington it has been 
held that, where a complaint stated 
facts giving rise to the respective 
claims of the parties, it was sufficient 
although it failed to allege either that 
plaintiff was in possession of the 
property or that it was unoccupied. 
aber v. Wolfe, 47 Wash. 634, 92 P 


Constructive possession of vacant 
or unoccupied lands arising from legal 
ownership see supra § 108. 

Statutes dispensing with necessity 
of possession in case of vacant or un- 
occupied lands see supra § 104. 

16. Ala.—Belcher v. Scruggs, 125 
Ala. 336, 27 S..839; 

Ariz.—Astiazaran v. Santa Rita 
and, etc. .Co: 3) Ariz? 20,120. P1893 
Ely v. New Mexico, CLCh een. COuaee 
Ariz. 420, 19 P 6 

27 Ark: 
414, 


Ark.—Chaplin ‘y, Afolmes, 
oe v. McChesney, 33 Ill. 


N. Y.—O’Donohue y. Smith, 130 
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on some distinct equitable ground and the removal of 
a cloud is sought only as an, incident to that relief.*§ 
It has been held that failure to allege possession in 
plaintiff is not a jurisdictional defect.'? 

Right of possession. 
realty attaches to the legal title,2° and where a/per- 
fect title is set out in the bill, it is not necessary to 


The right of possession of 


App. Div. 214, 114 NYS 536 [aff 57 
Misc. 448, 109 NYS7929]. 

Or.—Hodgkin v. Boswell, 57 Or. 88, 
110 P 487. 

R. I.—Lawton vy. Lawton, 48 R. I. 
134, 136 A. 241. 

fa] Tlustration.—Where the legal 
title is not disputed, but defendant 
sets up an equity constituting a cloud 
which does not affect the legal right 
to possession and which an action at 
law will not determine, the remedy at 
law is not adequate and the bill need 
not aver possession. Holden y. Hold- 
en, 24 Jl1l. A. 106. 

Lack of remedy at law as dispens- 
ing with necessity of possession see 
supra § 99 


17. Ala.—Shannon vy. Long, 180 
Ala. 128, 60 S 273. 

Ariz.—Ely v. New Mexico, etc., R- 
Co., 2 Ariz. 420,19 P 6. 

Ark.—Mathews v. Marks, 44 Ark. 
436. 

Colo.—Mulock vy.» Wilson, 19 Colo. 


296,500 © den. 

Ky.—Bryant v. Wood, 90 Ky. 530, 14 
Sw 498, 12 KyL 454. . 

Ww. Va.—Mustard v. Big Creek Dev. 
Co., 69 W. Va. 713, 72 SE 1021. 


Necessity of possession where 
pines title is equitable see supra 
18s. U. S.—Sayers v. Burkhardt, 85 


Fed. 246, 29 CCA 137. 

Ala.—Gore vy. Dickinson, 98 Ala. 363, 
11 S 743, 39 AmSR 67. 

Tll.— Penkala vy. Tomeyzk, '317 Ill. 
356, 148 NE 64; Blake v. Blake, 260 
Tl. 70, 102 NE 1007. 

Kan.—Grove v. Jennings, 46 Kan. 


366, 26 P 738; Smith v. Cooper, 3& 
Kan. 446, 16 P 958; Keith v. Keith, 26 
Kan. 26. 


Ky.—Rousseau v. Lambert, 7 SW 
923,10 KyL 23. 

Mich.—Berger v. Roe, 179 Mich. 184, 
146 NW 200. 

Or.—Hodgkin v. Boswell, 57 Or. 88,. 
110 PB 487. 

[a] Illustrations.—(1) Where the 
prime object of a bill is to appoint a 
partition of land between complain- 
ants and defendants as tenants in 
common, the fact that the bill also 
asked for a cancellation of certain 
conveyances between some of the co- 
tenants as clouds on the title does not 
render it necessary that the bill 
should allege that complainants are 
in possession, as it would have been 
had the removal of the cloud been the 
sole ground of equitable jurisdiction. 
Gore v. Dickinson, 98 Ala. 363, 11 S 
743, 39 AmSR 67. (2) The rule that 
a bill to remove a cloud must show 
that complainants are in possession, 
or that the premises are unoccupied, 
does not apply where the relief sought 
is to have a deed set aside for fraud 
and want of delivery, to obtain pos- 
session, and incidentally to remove 
a cloud. Penkala v. Tomeczyk, 317 Ill. 
356, 148 NE 64. (8) Where the pur- 
pose of the bill is to set aside as 
fraudulent judicial proceedings, to de- 
clare deeds made in pursuance there- 
of null and void, and to free com- 
plainants’ lands from the lien of cer- 
tain taxes and of the claim of for- 
feiture declared in such proceedings, 
it is not necessary, in order to give 
jurisdiction to a court of equity, to 
allege that complainants were in pos- 
session of the lands at the time of 
instituting the suit. Sayers v. Burk- 
hardt, 85 Fed. 246, 29 CCA 137. 

Necessity of possession where pri- 
mary relief sought is based on other 
equitable grounds see supra § 100. 

19, Gargis v. Fore, 218 Ala. 102, 
DATES 679; 

20. Root v. Conlin, 65 Cal. A. 241, 
223 P 1023; Downing v. Carlton, 76 
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allege the right of immediate possession.?? 

[§ 162] (b) Sufficiency. The fact of possession 
in plaintiff must be clearly stated in the bill, and not 
But an averment in the 
language of the statute is sufficient.?* 
ficient to aver possession in general terms,?* unless 
in addition thereto other specific facts and circum- 
stances are alleged which show that in fact plain- 
tiff has not a sufficient possession.?® 
need not be averred in terms if the facts stated show 
but in the absence of such a 
showing possession should be directly averred.?? 
has also been held that an averment of ownership in 
fee simple is a sufficient allegation of possession.?® 
An averment that plaintiff is entitled to immediate 
possession does not necessarily imply that he is not 


left to inference merely.?? 


such possession ;?° 


Fla. 490, 80 S 57. s 

fa] Right of possession at time 
suit was begun.—An averment that 
plaintiffs were the owners, and for 
long time prior to the action had been 
the owners and entitled to the pos- 
session of the property, was equiva- 
lent to an allegation that they were 
entitled to possession when suit was 
begun: right of possession following 
as matter of law from ownership. 
tp v. Conlin, 65 Cal. Al,241,,223)P 

21. Downing v. Carlton, 76 Fla. 
ASOSE SONS yD t. 


22. Shaffer v. Whelpley, 37 Wis. 
334. And see cases infra this note. 
fa] A Negation that plaintiff’s ten- 


ant is in possession of the premises 
is not a denial of plaintiff’s possession, 
Since the possession of a tenant is the 
possession of the landlord. King v. 
Townshend, 78 Hun 3880, 29 NYS 181. 

[b] Allegations held sufficient.— 
(1) An allegation that plaintiff ‘has 
been and now is the owner, seised in 
fee, and entitled to the possession of” 


_ the premises in suit, by implication is 


an assértion of plaintiff's possession, 
and, so construed, is sufficient to sup- 
port a suit in equity under the settled 
rule of the federal courts. Stockton 
v. Oregon Short Line R. Co., 170 Fed. 
627. (2) An averment that plaintiff 
is seized in fee simple is a sufficient 
allegation that he has possession of 
the land. Gage v. Kaufman, 133 U. 
S. 471, 10 SCt 406, 33 L. ed. 725; Dis- 
trict of Columbia v. Hufty, 13 App. 
(D. C.) 175; Andrus v. Wheeler, 18 
Mise. 646, 42 NYS 525 [rev on other 
grounds 22 App. Div. 596, 48 NYS 
118). (3) A bill by an executor to 
remove a cloud on title to lands of his 
testator consisting of a lease alleged 
to have been, forfeited by its terms, 
and averring in the alternative that 
plaintiff was in the actual or con- 
structive peaceable possession of the 
land. states a canse of action as 
against a general demurrer, although 
it did not show that the tenant was 
not in possession. Shannon v. Long, 
180 A’a. 128, 60 S 273. (4) An allega- 
tion that, since their purchase of the 
premises, complainants “have resided 
on the same, and are now in posses- 
sion thereof,” is a sufficient averment 
of possession. Liddell v. Carson, 122 
Ala. 518, 26 S 133. (5) An allegation 
that complainants are equitable own- 
ers in fee of the land is a sufficient 
allegation of possession to sustain a 
bill to remove a cloud from title, espe- 
cially where other allegations show 
that a!l parties claim under a common 
source. Goodman v. Wren, 34 App. 
COWuCyEro16, (6) Allegations that 
complainants have the legal title, that 
the land is unimproved and unoccu- 
pied, that defendant’s claim of title 
is illegal for stated reasons, state a 
right of action, and allegations that 
defendant has entered thereon and 
boxed the pine timber for turpentine 
purposes do not show possession by 
defendant so as to make the bill de- 
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in possession.?® 


So it is suf- 


Possession 


It 


murrable for want of equity. Law v. 
Taylor, 638 Fla. 487, 58 S 844. (7) 
Other cases in which allegations were 
held sufficient. New Jersey, etc, 
Land, etc., Co. v. Gardner Lacy Lum- 
ber Co., 178 Fed. 772, 102 CCA 220 [rev 
161 Fed. 768]; Seeberg v. Norville, 
204 Ala. 20, 85 S 505; Forman vy. 
Thomas, 202 Ala. 291, 80 S'356; Earle 
Impr. Co. v. Chatfield, 81 Ark. 296, 99 
SW 84: Tibbetts v. O'son, 91 Fla. 824, 
108 S 679; American Trust Co. v. Fen- 
nell, 78 Fla. 535, 83 S 386; Johnson v. 
Baker, 73 Fla. 6, 74 S 210; Florida 
Assoc. v. Stevens, 61 Fla. 598, 55 S 
981; Metz v. Brodfuehrer, 198 Ill. A. 
587; Rosenthal vy. Donnelly, 126 Md. 
147, 94 A 1030; Womble v. Pike, 17 
OkI,.122; 87 P 427. 

[ec] Allegation held insufficient.— 
An averment that plaintiff’s grantor, 
when he executed the conveyance un- 
der which plaintiff claims, was seized 
end in possession of the premises. 
does not suffice as an averment of 
plaintiff's present possession. Shaffer 
v. Whelpley, 37 Wis. 334. 

23. Joiner v. Glover, 201 Ala. 279, 
78 S 55; Lusby v. Jones, 1 ChS&CP 
291. 31 CineLBul 70. 

24. Walker v. Pease, 17 Mise. 415, 
41 NYS 219; State v. Rolio, (Utah) 
262 P 987. 

25. Northern Pac. R. Co. v. Amack- 
er, 49 Fed. 529, 1 CCA 345: Walker v. 
Pease, 17 Misc. 415, 41 NYS 219. 

[a] Repugnant averments.—W here 
the complaint alleges that plaintiff 
is seized in fee simple, and further al- 
leges that part of the land is in pos- 
session of defendant and the remain- 
der thereof is vacant, the two aver- 
ments must be construed together; 
and so construed they are insufficient 
as an averment of actual possession, 
and therefore the bill is bad on de- 
murrer. Northern. Pac. R.. Co.) v. 
Amacker, 49 Fed. 529, 1 CCA 345. 

26. Parmely v. Showdy, 86 Misc. 
634, 148 NYS 1086; Womble y. Pile, 
17 Okl. 122, 87 P 427; Castle Brook 
Carbon Black Co. v. Ferrell, 76 W. Va. 
300. 85 SE 544. , 


27. Fowler v. Alabama Iron, ete., 
Co.. 189 Ala. 31, 66 S 672. 
28. Gage v. Kaufman, 133 U. 'S. 


471. 10 SCt 406, 33 L. ed. 725; District 
of Columbia v. Hufty, 13 App. (D. C.) 
175; Andrus v. Wheeler, 18 Misc. 646, 
42 NYS 525 [rev on other grounds 22 
App. Div. 596, 48 NYS 118]. See Kna- 
bel v. Escudero, 32 N. M. 311, 255 P 
633 (allegation of ownership sufficient 
in statutory action as against a de- 
murrer). 

29. McKinley v. Morgan, 36 Wash. 
KOLT9"P 45 


30. Shute v. Shute, 79 S. C. 420, 60 
SE 961. 

31. See supra § 107. 

32. North Carolina Min. Co. v. 


Westfield, 151 Fed. 290 [rev on anoth- 
er ground 166 Fed. 706, 92 CCA 378 
(certiorari den 214 U. S. 516 mem, 29 
SCt 697 mem, 53 L. ed. 1064 mem, app 
dism 215 U. S. 586 mem, 30 SCt 404 
mem, 54 L. ed. 339 mem), and motion 


Making more definite and certain. 
is in doubt as to plaintiff’s possession, he may move 
to make the complaint more definite and certain.*° 

Actual possession. 
to maintain the action usually means actual, as dis- 
tinguished from mere constructive, possession,*+ the 
bill or complaint must show actual possession in 
plaintiff,?? unless the statute makes constructive 
possession  sufficient.?* 
terms that plaintiff is in possession,** or in peaceable 
possession,®® is prima facie equivalent to an aver- 
ment of actual possession. 
plaintiff is legally in possession, or an averment 
equivalent thereto, is insufficient as an averment of 
actual possession.*® 


If defendant 


Since the possession required 


An averment in general 


But an averment that 


to mod den 177 Fed. 132, 100 CCA 
552]; Haton v. Woman’s Home Mis- 
Sionary Soc., 298 Ill. 476, 131 NE 583; 
Jones v. Rogers, 85 Miss. 802, 38 S 


742: Maggs v. Morgan, 30 Wash. 604, 
71 Pass; : 
[a] Allegations held sufficient.— 


(1) A bill alleging that complainant 
was the owner of the land described, 
setting forth particularly the chain of 
title, and charging that defendant 
claimed an adverse interest or estate 
in the premises, which so affected 
complainant’s title as to render a sale 
or other disposition of the property 
impossible, and disturbed complainant 
in its right of possession, etc., suffi- 
ciently showed that complainant was 
in actual possession of the premises. 
North Carolina Min. Co. v. Westfield, 
151 Fed. 290 [rev on another ground 
166 Fed. 706, 92 CCA 378 (certiorari 
den 214 U. S. 516 mem, 29 SCt 697 
mem, 53 L. ed. 1064 mem, app dism 215 
U. S. 586 mem, 30 SCt 404 mem, 54 L. 
ed. 339 mem), and motion to mod den 
L774 Feds 132.100) CCA 1552109. (C2) 2X 
complaint alleging that ‘plaintiff is 
now, and for more than fifteen years 
next prior to the date of this com- 
plaint has been, the owner in fee sim- 
ple absolute, and in the actual, notori- 
ous and open possession,” sufficiently 
alleges plaintiff’s actual possession. 
ees v. Morgan, 30 Wash. 604, 71 P 


[b] Allegation held insufficient.— 
An allegation in a bill to remove 
clouds from title, complainants claim- 
ing under an execution sale, that de- 
fendant in execution “ ‘yielded up pos- 
session’ of the lands ‘after’ ” the sale, 
is insufficient to show to whom or 
when possession was yielded, or that 
the purchaser, or anyone claiming un- 
der him, ever had actual possession. 
ones v. Rogers, 85 Miss. 802, 38 S 

33. Moore v. Empire Land Co., 181 
Ala. 344, 61 S 940. 

[a] Allegations held sufficient to 
show constructive possession under 
statute making constructive posses- 
sion sufficient. Moore v..Empire Land 
Co., 181 Ala. 344, 61 S 940. 

[b] In New York, under the code, 
as amended in 1891, the words “actual 
possession” in the original statute 
were omitted, and under the amended 
provision a complaint need not allege 
actual possession. Neale v. Walter, 
128 App. Div. 827, 112 NYS 1041 [app 
dism_194 N. Y. 542 mem, 87 NE 1123 
mem]. 
| 34 Weaver v. Bates, 33 SW 1118, 

7 Kyl 1218; Todd _v. Manufacturers’ 
ight, ete:., Co.5 190 W.. Vaee 40,4110 Ss 
46; Round Bottom Coal, ete., Co. v. 

ranklin Coal Co., 88 W. Va. 259, 106 

E 716; Sansom v. Blankenship, 53 
W. Va. 411, 44 SE 408. 

35. Douglass v. Huhn, 24 Kan. 766; 
Cartwright v. McFadden, 24 Kan. 662. 
36. katon v. Woman’s Home Mis- 
gionary Soc., 298 Ill. 476, 131 NE 583; 
Smith v. Gatliff, 5 SW 558, 9 KyL 553; 
Jones v. Rogers, 85 Miss. 802, 38 S 742. 


aaa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numiber. 
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§§ 169-165] 


Peaceable possession. If the statute requires 
“yeaceable” possession as a condition precedent to 
the right of action, as distinguished from disputed or 
serambling possession,®* plaintiff must allege that 
his possession was peaceable,*® although another sec- 
tion of the statute declares that the bill must allege 
“possession and ownership.”°® If the action is not 
strictly under the statute, however, but is brought 
by the owner in possession to remove a cloud, plain- 
tiff need not aver a peaceable possession.*°® 

An averment of possession as to a part of the 
premises is insufficient where it is sought to remove 
a cloud from the entire tract.*! 

[§ 163] (3) Establishment of Title at Law and 
Pendency of Other Suits. Where previous establish- 
ment of title at law in plaintiff is essential,*? the bill 
or complaint should allege that plaintiff’s title has 
been established by trial at law.4? A bill averring 
that complainant’s title has been fully adjudicated 
in his favor by a court of competent jurisdiction in 
suits brought against persons in like situation with 
defendant is, in that regard, sufficient.*+ 

Pendency of other action. Where the statute au- 
thorizes a suit to try title only in cases where there 


[a] Allegation held not to show 
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269; Western Union Tel. Co. v. Louis- 


, 


(51°Ord- fr .228 


is‘no action pending to test the validity of the title,*® 
the bill must aver that no such action is pending.*® 

[§ 164] (4) Inadequacy of Remedy at Law.*’ 
Where one in possession of land, claiming the legal 
title, sues to remove a cloud thereon or quiet title, 
he need not allege that he has no adequate remedy 
at law;*® but in a suit to prevent the imposition of 
a cloud the bill must affirmatively show the inade- 
quacy of any remedy at law.*® Where plaintiff is 
out of possession, the bill or complaint in an equita- 
ble action must show that his remedies at law are 
inadequate,®® and this has been applied to an action 
under a statute giving a right of action to one out 
of possession.®! On the other hand it has been held 
that, in an action brought under a statute by one 
out of possession, plaintiff need not allege that he 
has no adequate remedy at law, especially in juris- 
dictions where both legal and equitable issues may 
be determined in one action.®? 

[§ 165] (5) Cloud or Adverse Claim—(a) Alle- 
gations as to'Cloud on Title. In a suit to remove a 
cloud on title, it must be shown in the bill that such 
a cloud exists,°* and, in such a ease, the bill must, 
in addition to specifying the writing or matter which 


49. South, ete, R. Co. v. Virginia, 


- ing to own” the land. 


actual possession.—(1) A bill which 
alleped that defendants had taken 
possession of the land in question, 
and that one of the plaintiffs, as ex- 
ecutor and trustee, had succeeded to 
the possession of his testatrix, and 
that plaintiffs were in possession by 
reason of the provisions of the will, 
simply alleges that plaintiffs are in 
“constructive possession,” that is, the 
possession in law which follows in the 
wake of title, and not “actual posses- 
sion,” which means an actual entry 
and possession in fact, an occupation 
of it, as a real demonstrative act done, 
Eaton v. Woman’s Home Missionary 
Soc., 298 Il). 476, 181 NE 583. (2) An 
allegation that plaintiff’s ancestor, at 
the time of his death, was “seized and 
possessed in fee simple” of the lands 
in dispute, is equivalent only to an 
allegation of that constructive posses- 
sion which the law imputes to the 
holder of the legal title. Jones vy. 
Rogers, 85 Miss. 802, 38 S 742. 

37. See supra § 113. 

83. Davidson v. Brown, 215 Ala. 
205, 110 S 384; Hicks v. Stone, 210 
Ala. 685, 99 S 115: Miller v. Woodard, 
207 Ala. 318, 93 S 28; Burgin v. Hodge, 
207 sala 315, -:93,'S= 2(s>o Vaughan ley; 


- Palmore, 176 Ala. 72, 57 S 488; Kinney 


v. ‘Steiner, 167 Ala. 494, 52 S 593; 
Blackwood Impr. Co. v. Public Serv. 
Corp., 91 N. J. Eq. 220, 109 A 820. 

[a] Allegation held  sufficient.— 
Under the act to quiet title (Revision 
p 1189), an allegation that complain- 
ant is the owner in fee of the land and 
in possession sufficiently states that 
he is “in peaceable possession, claim- 
Ludington v. 
Elizabeth, 32 N. J. Eq. 159. 

[b] Allegations held insufficient.— 
(1) A bill showing that defendant is 
actually in qualified possession of 
the property and in the exercise of 
possessory rights carried by a deed to 
standing timber negatives that peace- 
able possession in complainant which 
must be averred. Cooper v. W. P. 
Brown, etc., Lumber Co., 214 Ala. 400, 
108 S 20. (2) An allegation that com- 
plainants are in open, notorious, and 
adverse possession is demurrable. 
White v. Cotner, 170 Ala. 324, 54 S 
114. (3) An allegation that defendant 
is cutting timber upon the land and 
threatens to continue doing so until 
the land shall be entirely denuded of 
the timber shows only a scrambling 
possession on the part of complain- 
ants and is insufficient. White v. Cot- 
ner, supra. (4) Other cases in which 
allegations were held insufficient. Ir- 
win v. Shoemaker, 204 Ala. 89, 85 S 


ville, etc., R. Co., 202 Ala. 542, 81S 44. 
@ eye Hicks v. Stone, 210 Ala. 685, 99 

40. Garrett v. Cobb, 202 Ala. 241, 
80 S 79; Henry Bank vy. Elkins, 165 
Ala. 628, 51 S 821. 

41. Stannard v. Aurora, etc., R. Co., 
220 Ill. 469, 77 NE 254. 

Possession of part of tract as giv- 
ing right of action see supra § 115. 

42. See supra § 22. 
rae Subirana v. Kramer, 17 F. (2d) 
[a] What complainant’s title has 
been successfully tried at law at least 
once must be averred in a bill against 
a Single adverse claimant. Boston, 
ete., Cons. Copper, etc., Min. Co. v. 
Montana Ore, etc., Co., 188 U. S. 645, 
23 SCt 440, 47 L. ed. 634; Boston, etc., 
Cons. Copper, ete., Min. Co. v. Mon- 
tana Ore, etc., Co., 188 U. S. 632, 23 
Sct 434, 47 L. ed. 626. 

44. Preteca v. Maxwell Land Grant 
Co., 50 Fed. 674, 1 CCA 607. 


45. See supra § 21. 
46. Seeberg v. Norville, 204 Ala. 
20, 85 S 505; Shannon vy. Long, 180 


Ala. 128, 60 S 273; Brown v. Feagin, 
174 Ala. 438, 57 S 20; Corona Coal, 
ete., Co. v. Swindle, 152 Ala. 413, 44.5 
549; Bolen v. Allen, 150 Ala. 201, 43 
S 202; Parker v. Boutwell, 119 Ala. 
297, 24 P 860; Arlington Realty Co. 
v. Gluck, 97 N. J. Eq. 72, 127 A 335. 

[a] Allegations held insufficient.— 
(1) An allegation that no suit is pend- 
ing between plaintiff and respondent 
to enforce, ete., is insufficient. Moore 
v. Alabama Nat. Bank, 139 Ala. 273, 
35 S 648. (2) A bill alleging merely 
that no suit is pending to enforce 
or test the validity of defendants’ ti- 
tle, claim, or encumbrance is fatally 
defective where the statute requires 
an allegation, which is jurisdictional, 
that no such suit is pending with re- 
spect to defendants’ claim of title or 
encumbrance. Arlington Realty Co. 
v. Gluck, 97 N. J. Eq. 72, 127 A 335. 

47. Adequacy of legal remedies see 
supra §§ 15-20. 

Lack of legal remedy as ground of 
jurisdiction see supra § 4. 

48. Puterbaugh v. Puterbaugh, 131 
Ind. 288, 30 NE 519, 15 LRA 341; 
Bishop v. Waldron, 56 N. J. Eq. 484, 
40 A 447 [aff 58 N. J. Ea. 583, 43 A 
1098]; Bamforth v. Ihmson, 28 Wyo. 
282, 204 P 345, 352, 205 P 1004 [cit 
Cycl.. 

[a] It need not be averred that 
plaintiff cannot be ‘compensated in 
damages. Puterbaugh v. Puterbaugh, 
131 Ind. 288, 30 NE 519, 15 LRA 341. 


ete., R..Co., 104 Va. 323, 51 SH 843. 

50. Southern Pac. R. Co. v, Good- 
rich, 57 Fed. 879; Fejervary v. Lang- 
er, 9 Iowa 159. See also supra § 161 
text and note 16. 

[a] Beason for rule.—The essen- 
tials of equity jufisdiction must be al- 
leged. The remedy in equity is the 
alternative to the want of a remedy 
at law; hence, it is not enough to . 
show that plaintiff may not have, but 
it should appear that he actually has 
not, a plain, adeauate, and complete 
remedy at law. Southern Pac. R. Co. 
v. Goodrich, 57 Fed. 879. 

[b] Equity Rules rule 21 dispenses 
with the allegation that plaintiff has 


no adequate remedy at law. Gage v. 
Kaufman, 133 U. S. 471, 10 SCt 406, 
33 L. ed. 725. 

51. Lockhart v. Leeds, 10 N. M. 
568, 63 P 48. 

52. Gaul v. Baker, 105 Conn. 80, 
134 A 250. 

53. U. S.—Crocker v. Ingersoll En- 


gineering, etc., Co., 205 Fed. 99 [rev 
on other grounds 228 Fed. 844, 143 
CCA 242]; Richardson v. Pennsyl- 
vania Coal Co., 203 Fed. 743; Hersh- 
berger v. B'ewett, 46 Fed. 704;  Gold- 
smith v. Gilliland, 22 Fed. 865, 10 
Sawy. 606. 

Ala.—Prestwood v. Horn, 195 Ala. 
450, 70 S 134. 

Ariz.—Arizona Mine Supply Co. v. 
Bolman, 15 Ariz. 504, 511, 140 P 490 
[quot Cyc]. 

Ark.—Chaplin v. Holmes, 27 Ark. 
414; Shell v. Martin, 19 Ark. 139. 

Cal.—Aalwyn v. Cobe, 168 Cal. 165, 
142 P 79; Schuyler v. Broughton, 65 
Cal. 252, 3 P 870; Hibernia Sav., etc., 
Soc. v. Ordway, 38 Cal. 679. 

Conn.—Welles v. Rhddes, 59 Conn. 
498, 22 A 286. 

Fla.—Largo Land Co. v. Skipper, 
123 S 915; Tibbetts v. Olson, 91 Fla. 
824, 108 S 679; Brecht v. Bur-Ne Co., 
91 Pla 346, 103° Si 173, 

Ind.—Jones v. Myers, 7 Blackf. 340. 

Ky.—Deskins v. Patrick, 45 SW 66, 
20 KyL 25. 

Mich.—Jenks v. Hathaway, 48 Mich. 
536, 12 NW 691. 

Minn.—Cleveland v. Stone, 51 Minn. 
274, 53 NW 647. 
te ig ural ay v. Hankinson, 1 Miss. 

Mo.—Davidson v. Leclede Land, ete., 
Co., 253 Mo. 223, 161 SW 686. 

Mont.—Hicks v. Rupp, 49 Mont, 40, 
TAO EO. 

N. Y.—Heywood v. Buffalo, 14 N. Y. 
534; Scott v. Onderdonk, 14 N. Y. 9, 
67 AmD 106; Peck v. Brown, 25 N. 


224 [51 C.J.) 


constitutes the alleged cloud,®* state the facts which 
give it apparent validity,®> as well as those which 


show its invalidity,®® and a mere 
Y. Super. 119, 26 HowPr 350. 
Or.—Manning v. Gregaire, 
394; LOI P6571, 1192) iP 406% 
Higgins, 3 Or. 406. 
Porto Rico.—Romeu y. Todd, 2 Por- 
to Rico Fed. 9 [rev on other grounds 


oi Ort 
King v. 


206 Wie SOSs alLiset T24. pled red. 
1093]. 

S. D.—Grant County v. Colonial, 
oe Morte: Co; 3 S10: 390,053. NW 
‘ . 

Tex.—Carver v. Crockett First Nat. 


Bank, 18 Tex. Civ. A. 425, 45 SW 475. 
Vt.—International Paper Co. v. Bel- 
tons Falls Canal Co.. 88 Vt. 93, 90 A 


Va. . Harrisonburg Land, 
ete., Co., 107 Va. 458, 59 SE 400. 

Wash.—Cordiner v. Finch Inv. Co., 
54 Wash. 574, 103 P 829. 

Wis.—Holt Lumber Co. v. Oconto, 
145 Wis. 500, 130 NW 709. 

Wyo.—Chesney v. Valley Live Stock 
Co., 34 Wyo. 378, 244 P 216, 44 ALR 
1255. 

[a] Injury to plaintiff or apprehen- 
sion thereof.—A bill quia timet is a 
measure of precautionary justice; 
and a complaint to make out a case, 
in the nature of such a bill, must state 
facts showing wrongs or anticipated 
mischiefs which should be forestalled 
and prevented. Gagossian v. Arakel- 


in, s9) Cal. A571) .99)P A113; Jones? v. 
Myers, 7 Blackf. (Ind.) 340; yreen 
Vv. Hankinson, 1 Miss. 487; Bailey v. 


Briggs, 56 N. Y. 407. 

{[b] Use of term “cloud’’ unneces- 
sary.—If all the facts are alleged 
which constitute a cloud on the title, 
that will be regarded as sufficient, al- 
though the term “cloud” is not used 
in the bill. Jewett v. Boardman, 181 
Mo. 647, 61 SW 186; Williams v. Ayr- 
ault, 31 Barb. (N. Y.) 364; Cordiner 
nig Finch Inv. Co., 54 Wash. 574, 103 P 
829. 

{c] Disturbance of plaintiff in his 
possession or other similar element 
need not be alleged. Vinas v. Gandia, 
25 Porto Rico 202. 

[d] Allegations held sufficient.— 
Southern Pac. R. Co. v. Stanley, 49 
Fed. 263; Prestwood v. Horn, 195 Ala. 
450, 70 s 134; Shreve v. Carter, 177 
Ark. 815, 8 SW (2d) 443; Johnson v. 
Baker, 73 Fla. 6, 74 S 210; Deskins v. 
Patrick, 45 SW 66, 20 KyL 25; Stey- 
skal v. Radford, 166 Mich. 365, 130 
NW 601; Flint Land Co. v. Focht- 
man, 140 Mich. 341, 103 NW 813; New 


York, ete., R. Co. v. Davenport, 65 
HowPr (N. Y.) 484; Bailey v. Hick- 
ey, 99 Or. 251, 195 P 372; Chesney v. 


Valley Live Stock Co., ‘34 
244 P 216, 44 ALR 1255. 

fe] Allegation held insufficient.— 
A complaint which merely alleges that 
defendant makes a claim that in some 
way he is entitled to an interest in 
some part of certain land, or in ,the 
whole of it, but of what nature plain- 
tiff is ignorant and defendant refuses 
to inform him, is demurrable in that 
it does not sufficiently show a cloud 
upon the title which equity will re- 
move. Welles v. Rhodes, 59 Conn. 
498, 22 A 286. - 

{f] In Kansas the rule is that in 
an action to quiet title, independent of 
the statute, the petition should allege 
the nature of, defendant’s claim if 
known, and show how it operates as a 
cloud, and if not known should aver 
ignorance thereof and pray a discov- 
ery. Douglass v. Nuzum, 16 Kan. 515. 

54. Goldsmith v. Gilliland, 22 Fed. 
865, 10 Sawy. 606; Speigle v. Meredith, 
POH CASING: Wor 2.04" Bbissres to 0e 
Arizona Mine Supply Co. v. Bolman, 
15 Ariz. 504, 511, 140 P 490 [quot Cyc]; 
Tibbetts v. Olson, 91 Fla. 824, 108 S 
679; Brecht v. Bur-Ne Co., 91 Fla. 
345, 108 S173; Welborn v. Pierce, 75 


Wyo. 378, 


QUIETING TITLE 


elent.°? 


averment of its | cause of failure 
Fla. 667, 78 S 929; Richards v. Mohr, 
(3 Ore 6%, £43) P1102 we Wweleeod tiv: 
Lloyd, 43 Or. 260, 71 P 795, 74 P 491. 


And see cases supra note 53; and in- 
fra notes 55, 56. 
55. .U..S.—Gage v. Kaufman; 133 


U.. S. 471, 10 SCt 406, 33 L. ed. 725; 
+oldsmith v. Gilliland, 22 Fed. 865, 
10 Sawy. 606. 

Ala.—Smith y. Gilmer, 93 Ala. 224, 
9S 588. 

Ariz.—Arizona Mine Supply Co. v. 
Bolman, 15 Ariz. 504, 511, 140 P 490 
[quot Cyc]: 


Ark.—Chaplin v. Holmes, 27. Ark. 
414. ; 
Cal.—Hibernia Sav., ete. Soc. v. 


Ordway, 38 Cal. 679; Hughes v. Beek- 
ley; 85 Cal. A. 313,259 some 

D. C.—Welden v. Stickney, 1 App. 
343. 

Fla.—Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Brecht v. Bur-Ne Co., 91 
Fla. 345, 108 S 173. 

Mich.—Torrent v. Muskegon Boom- 
ing Co., 22 Mich. 354. 

Mont.—Poulos v. Lyman Bros. Co., 


63: Mont. 561, 208 P 598; Heavilin v. 
O’Connor, 61 Mont. 507, 202 P 1115. 


N. Y.—Boyle v. Brooklyn, 71 N. Y. 
1; Farnham v. Campbell, 34 N._Y. 
480; Houghtaling v. Walling, 48 Hun 


104, 15 NYSt 574. 

Or.—McLeod v. Lloyd, 43 Or. 260, 
71 P 795, 74 P 491; Teal v. Collins, 9 
Or. 89. 

Porto Rico.—Romeu v. Todd, 2 Por- 
to Rico Fed. 9 [rev on other grounds 
2062s Sx 358,520 «SCt, 124, bik Unwed: 
1093]. 

Ss. D.—Grant County v. Colonial, 
etc., Mortg. Co.,.3 S. D. 390, 53 NW 
746. 

Wis.—Gamble v. Loop, 14 Wis. 465. 

[a] That title is “fair upon its 
face’”’ need not be alleged where it is 
shown that it is a cloud... Downing v. 
Carlton, 76 Fla. 490, 80 S 57. 

{[b] Allegations held sufficient.— 
(1) It is not essential that the com- 
plaint allege in any particular form 
that the instrument is valid on its 
face, or that extrinsic facts are nec- 
essary to be proved to establish its 
jllegality. It is enough if the facts 
appealing to the jurisdiction of equity 
to remove a cloud on the title ap- 
pear in the complaint. New York 


v. Union Ferry Co., 55 HowPr (N. Y.) 
138. (2) Where the instrument which 
constitutes the cloud is a tax deed 
which is declared by statute to be 
prima facie evidence of title, the name 
of the instrument is sufficient for the 
purpose of showing an apparent valid- 
ity. Hibernia Sav., etc., Soc. v. Ord- 
way, 38 Cal. 679. See Day v. Schnider, 
28 Or.-457, 43 P 650 (decided under a 
similar statute, wherein it was held 
that an allegation that the tax deed 
is regular on its face _ sufficiently 
shows its apparent validity). 


{c] Allegations held insufficient.— 
(1) Poulos v. Lyman Bros. Co., 63 
Mont. 561, 208 PP) 598. (2) A com- 


plaint to cancel a deed as a cloud on 
plaintiff's title, which alleged that it 
was executed by those who had no 
claim to the property at the time, and 
failed to state whether it was dated 
or recorded prior to plaintiff’s judg- 
ment lien, fails to Show the apparent 
validity of the deed, and is insuffi- 
cient, even if plaintiff was otherwise 
entitled to maintain his action under 
Rev. Codes §§ 6115, 6116. Heavilin v. 
O’Connor, 61 Mont. 507, 202 P 1115. 


56. U.S.—Gage v. Kaufman, 133 U. 
S. 471, 10 SCt 406, 338 L. ed. 725; Ac- 
ord v. Western, etc., Corp., 174 Fed. 


1019, 98 CCA 625 [certiorari den 215 
U. S. 607 mem, 30 SCt 408 mem, 54 L. 
ed. 346 mem]; Goldsmith vy. Gilliland, 
22 Fed. 865, 10 Sawy. 606. 
Ariz.—Arizona Mine Supply Co. v. 
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invalidity as a conclusion of the pleader is insuffi- 
A bill to remove as a cloud on title, be- 


of consideration, a mortgage and 


Bolman, 15 Ariz. 504, 511, 140 P 490 
[quot Cyc]. 

Cal.—Castro v. Barry, 79 Cal. 443, 
21 P 946; Hibernia Sav., ete., Soc. v. 
Ordway, 38 Cal. 6795 Head v. Fordyce, 
17 Cal. 149; Hughes vy. Beekley, 85 
CalvAw Sisy 20k cen 

Colo.—Shapleigh v. Hull, 21 Colo. 
419, 41 P1108. 

Fla.—Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Brecht v. Bur-Ne Co., 91 
Fla. 345, 108 S 173; Welborn v. Pierce, 
75 Fla. 667, 78 S 929. 

Ga.—Smith v. Burrus, 139 Ga. 10, 76 
SE 362. 

Ill.—Gregory v. Suburban Realty 
Conr292) DIA s68y 2ieeN ot Lo SiGase 
v. McLaughlin, 101 Ill. 155. 

Iowa.—Plistil v. Kaspar, 168 Iowa 

84 Kan. 
(Gee Mabey 12 BOG 


333, 150 NW 584. 
‘Mich.—Barker v. Vernon Tp., 63 


Kan.—Elliott v. Hudson, 
Mich. 516, 30 NW 175; Foster v. Hill, 


55 Mich. 540, 22 NW 30; Gamble v. 
nae Saginaw, 43 Mich. 367, 5 NW 


Minn.—Knudson v. Curley, 30 Minn. 
433, 15 NW 873. 

Mont.—Slette v. Review Pub. Co., 
71 Mont. 518, 230 P 580; Poulos v. Ly- 
man Bros. Co., 63 Mont. 561, 208 P 
598; Heavilin v. O’Connor, 61 Mont. 
507, 202, P 1115. 

Or.—Manning v. Gregoire, 97 Or. 
394, 191 P 657, 192 P 406; Nehalem 
Timber, etc., Co. v. Columbia County, 
97 Oh. 100, 189 P 212, 191 P 318; Rich- 
ards v.. Mohr, 73: Or. 57,°143.B211025 
Teal v. Collins, 9 Or. 89. 

Porto Rico.-—Kortright v. Cruz de 
Godines, 1 Porto Rico Fed. 174. 

Wis.—Holt Lumber Co. v. Oconto, 
145 Wis. 500, 130 NW 709; Burhop v. 
Milwaukee, 18 Wis. 431. 

[a] Express statement that de- 
fendant’s claim is void is unnecessary 
where facts alleged show it. Gregory 
v. Suburban Realty Co., 292 Ill. 568, 
127 NE 119. 

[b] Wame of forger of deed need 
not be alleged. Smith v. Burrus, 139 
Ga. 10, 76 SB 362. 

[ec] Charge of fraud.—It is not 
enough, in an action to remove a 
cloud on title, to charge in general 
terms that a deed constituting the al- 
leged cloud was obtained by fraud and 
deceit, but the specific facts constitut- 
ing such fraud and deceit must be set 
forth. Emery v. Cochran, 82 Ill. 65. 

{d] Allegations held sufficient.— 
(1) An allegation that the judgment 
constituting the cloud was rendered ~ 
without ‘jurisdiction is a_ sufficient 
averment, in the absence of a demur- 
rer, as to the invalidity of the judg- 
ment. Hyde v. Redding, 74 Cal. 493, 
16 P 380. (2) A complaint, alleging 
a delivery of a deed deposited in es- 
crow, through false representations 
of the grantee and without perform- 
ance of the required conditions, shows 
a good cause of action. Willis v. 
Sweet, 49 Wis. 505, 5 NW 895. (3) 
Where, in a suit to remove a cloud, 
it appears from an abstract of title 
made a part of the complaint that the 
conveyances ‘under which defendant 
claims were received and recorded by 
him after the deeds under which 
viaintiff claims, there is a sufficient 
compliance with the rule requiring 
complainant to allege the facts con- 
stituting the invalidity of the instru- 
ments which cast a cloud on the title. 
McLeod v. Lloyd, 43 Or. 260, 71 P 795, 
74 P 491 

57. Barker Vv. Ae Tp., 63 Mich. 
BUG ys OlUIN Wien ed Gamble vy. Hast 
Saginaw, 43 Mick. 367, 5 NW 416; 
Knudson v. Curley, 30 ‘Minn. 433, 15 
NW 873; Price v. Skylstead, 69° Mont. 
453, 222 ’P 1059; O’Hara v. Parker, 27 
Or: Mbps oe 1004. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 165-166] 


secured notes in the hands of others than the mort- 
gagee, need not show wherein the notes are not 
negotiable;°* but if they are negotiable and defend- 
ants are bona fide purchasers, this is defensive mat- 


ferme? 


Sustaining complaint on different theory. A com- 
plaint which is clearly framed as one to remove a 
specified cloud on title, if defective as such, can- 
not be sustained as a complaint under the statute to 
determine an adverse claim, although it states facts 
showing that plaintiff might have maintained snch 


statutory action.®° 


Where it is sought to prevent a cloud on title, it 
must be averred that the acts which will impose the 


QUIETING TITLE 


cient. ®? 


[§ 166] (b) Allegations as to Adverse Claim. 
a statutory aetion to quiet title or determine adverse 


[51 C.J.]. 225 


- appears only by inference the complaint is insuffi- 


In 


claims plaintiff must allege or show that defendant 


is asserting some claim to the land®? hostile or ad- 
verse to plaintiff’s title or interest.°* 

Nature of claim. 
risdictions that the complaint must state facts show- 
ing the nature of defendant’s title or claim,®° so far 
as it is within plaintiff’s knowledge;®® while in oth- 


The rule prevails in a few ju- 


ers the view obtains that plaintiff need not par- 


cloud are threatened or contemplated,®! and if this 


58. King Lumber Co. vy. Spragner, 
176 Ala. 564, 58 S 920. 

59. King Lumber Co. v. Spragner, 
supra. 

60. Knudson v. Curley, 30 Minn. 
433, 15 NW 873; Walton v. Perkins, 
28 Minn. 413, 10 NW 424. 


61. Maloney v. Finnegan, 38 Minn. 
70, 35 NW 723; Sanders v. Yonkers, 
63 N. Y. 489. 

62. Maloney v. Finnegan, 38 Minn. 


7.0; 35 INW- 723. 

63. Cal.—Pfister v. Dascey, 65 Cal. 
403, 4 P 393. 

Fja.—Largo Land Co. v. Skipper, 
123 S 915. 

Ind.—Wilson v. Wilson, 124 Ind. 
472, 24 NE 974; Nutter v. Fouch, 86 
Ind. 451; Boyd v. Olvey, 82 Ind. 294. 

Ky.—Goosling v. Chapman, 147 Ky. 
491, 144 SW 380. 

N. C.—Brinson v. Morris, 192 N. C. 
214, 134 SE 453. 

Or.—Nehalem Timber, ete:,’ Co, ‘vi 
Columbia. County, 97° Or. 100, 189° P 
2121 9t Pests: 

Wis.—Broderick Ve, Carys.98" Was: 
419, 74 NW 95. 

[a] Rule applied — (i) Complain- 
ant, claiming under a drainage tax 
deed against an alleged cloud thereon 
by reason of a former record title and 
parties holding a lien thereon, is not 
entitled to maintain a suit to quiet 
title under Rev. Gen. St. (1920) § 
3213; Comp. Gen. I. (1927) § 5005, 
where there was no allegation in the 
bill that there had been any attempt 
on the part of the holders of the 
former record title or those claiming 
liens or interest under them to assert 
any claim of title to the property sub- 
sequent to the issuance of the drain- 
age tax deed. Cook v. Pontious, 
(Fla.) 123 S 765. (2) A complaint 
which merely avers that defendants 
are “doing all they can to dispossess 
plaintiff of his interest and posses- 
sion of said land” is not a sufficient 
averment that defendants set up a 
claim to the land. Gamble v. Loop, 
14 Wis. 465, 467. (3) An allegation 
that plaintiff is informed and believes 
that defendant claims some interest 
in the land is insufficient. Pfister v. 


Dascey, 65 Cal. 403, 4 P 393. 
64. U. S.—Kennedy v. Elliott, 85 
Fed. 832. 


Cal.—Bulwer Cons. Min. Co. v. 
Standard Cons. Min., Co., 83 Cal. 589, 
73 ey LOZ: 

325, 62 P 1044. 

Conn.—Foote v. Brown, 78 Conn. 
369, 62 A 667. 

Ind.—Conger v. Miller, 104 Ind. 
592, 4 NE 300; Lafayette Second 


Nat. Bank v. Corey, 94 Ind. 457. 

Kan.—Mansfield v. Crane, 116 Kan. 
Zag, © LOST. 

Ky.—Arnett v. Elkhorn Coal Corp., 
191 Kv. 706. 231 SW 219; Henderson 
v. Clark, 163 Ky. 192, 173 SW 367; 
Whipple v. Earick, 93 Ky. 121, 19 SW 
237, 14 KyL 85; Campbell v. Disney, 
93 Ky. 41, 18 SW 1027, 13 pie ane 

Mont.—Northern Pac 
Hauswirth, 49 Mont. 135, 440 P Si6.” 


‘ [51 C, J.—15] 


Nev.—Clay v. Scheeline Banking, 
etc., Co.,'40 Nev. 9, 159 B 1081. 
Or.—Fildew v. Milner, 57 Or. 16, 109 


P 1092; Zumwalt v. Madden, 23 Or. 
185, 31 P 400. 
Wis.—Broderick v. Cary, 98 Wis. 


419, 74 NW 95. 

{a] If plaintiff does not aver that 
defendant asserts an adverse estate 
or interest in the lands, there is no 
basis for the action, nor does it call 
for a defense. Smith v. Schlink, 15 
Cone A. 325, 62 P 1044; Northern Pac. 

© Onteva Hauswirth, 49 Mont. 135, 
140 P 516. 

[b] Allegations held insufficient.— 
In an action by a railroad company, a 
complaint alleging that defendant, by 
force and arms, excluded plaintiff’s 
employees engaged in double-tracking 
and changing its line from a portion 
of the right of way, did not state a 
eause of action to quiet title under 
Rev. Codes § 6870, as it did not allege 
that defendant asserted any adverse 
claim. Northern Pac. R. Co. v. Haus- 
wirth, 49 Mont. 135, 140 P 516. 

[ce] Allegation that defendant “is 
setting up claim’ to land is not an 
averment that such claim is hostile. 
Campbell v. Disney, 93 Ky. 41, 18 SW 
1027, 13 KyL 919; Brown v. Ward, 
105 SW 964, 32 KyL 261. 

{d] In Michigan (1) prior to the 
Judicature Act (Comp. L. [1915] §§8 
12, 371 et seq), it was necessary for 


. plaintiff to allege that defendant was 


setting up a claim in opposition to 
plaintiff. Rodgers v. Beckel, 172 
Mich. 544, 138 NW 202; Jenks v. 
Hathaway, 48 Mich. 536, 12 NW 691. 
(2) But under such act it is not ob- 
ligatory on plaintiff to show in his bill 
that a defendant named is claiming 
any title to, or interest in, the prem- 
ises, or that plaintiff has demanded 
that such defendant disclaim any in- 
terest, or that such defendant refuses 
to do so. Gillespie v. Lee, 212 Mich. 
213, 180 NW 469. 

65. Orentlicherman v. Matarese, 99 
Conn. 122, 121 A 275; Foote v. Brown, 
78 Conn. 369, 62 A 667; Fritz v. Gros- 
nicklaus, 20’ Nebr. 413, 30 NW 411; 
McDonald v. Early, 15 Nebr. 63, 68 
NW 257; Page v. Kennan, 38 Wis. 
320; Wals v. Grosvenor, 31 Wis. 681. 
See Cook v. Friley, 61 Miss. 1 (hold- 
ing that, while a particular evidence 
of title asserted by defendant and 
sought to be canceled should be de- 
scribed as fully as known to com- 
plainant, failure so to describe it is 
not ground of demurrer). 

“Tt is no answer to say that the de- 
fendant should set forth the nature, 
character, and extent of his title in 
his answer. He may not answer as in 
this case when any decree that the 
court might render would be ineffec- 
tual for the purpose intended. Under 
the old system of chancery practice, 
a defendant might in some cases be 
compelled to answer, but not so un- 
der the code system. Here the plain- 
tiff must state his case and his whole 
case. It will not do for him to set 
up a skeleton and depend upon its 


ticularly state the nature, extent, and circumstane- 
es of defendant’s claim,*®’ or deny knowledge there- 


being filled out and habilitated by 


the answer of the defendant. Mc- 
Donald v. Harly, supra. 
66. Hyman v. Swint, 94 W. Va. 


627, 119 SE 866. 

67. 'U. S.—Ely v. New ° Mexico; 
ete, Re Coy) 129" ULESie29 1 9 Set wes 
32 L. ed: 688; Reynolds v. Crawfords- 
ville First Nat. Bank, 112, U.~'S. 405, 5 
SCt 213, 28 L. ed: 733; Union Milly 
ete., \Co. vi. Warren, 82>\\Med = bilge 
Goldsmith y. Gilliland, 22 Fed. 865, 
10 Sawy. 606. 

Ala.—Loeb v. Wolff, 116 Ala. 273, 
22 S513; Adler v. Sullivan, 115 Ala. 
582,22 S 87. 

Alaska.—Pioneer Min. Co. v. Pacific 
Coal Co., 4 Alaska 388. 

Cal.—Hyatt v. Colkins, 174 Cal. 580, 
163 P 1007; Stratton v. California 
Land, etc., Co., 86 Cal. 353, 24 P 1065; 
Castro v. Barry, 79 Cal. 448, 21 P 946; 
Hyde v. Redding, 74 Cal. 493, 16 P 
3803. Peos‘v.. Center,*'66 (Cal. 55:25 
P 263, 6 P 481; Moakley v. Los An- 
geles Pack Ril Co; CA Dir 21iaer sees 
Ep te v. Russell, 85 Cal. A. 149, 259 
Pei 3 

Colo.—Mitchell v. Titus, 33 Colo. 
385, 80 P 1042; Amter v. Conlon, 22 
Colo. 150) 43° 1002; Amter Vv. Conlon, 
3 Colo. A. 185, 32 P 721. 

Tda.—Hammitt v. wainetndel Min. Co., 
32 Ida. 245, 181 P 336. 


Ind.—Wilson v. Wilson, 124 Ind. 
472, 24 NE 974; McPheeters. v. 
Wright, 110 Ind. 519, 10 NE 634; 


Rausch v. United Brethren, etc., 107 
Ind. 1, 8 NE 25; Conger v. Miller, 
104 Ind. 592, 4 NE 300; Lafayette Sec- 
ond Nat. Bank v. Corey, 94 Ind. 457; 


Boyd v. Olvey, 82 Ind. 294; Stribling 
vi ‘Brougher, 79 Ind. 328) (Cooper we 
Jackson, 71 Ind, 244; Jeffersonville, 


etc., R. Co. v. Oyler, 60 Ind. 383; Mar- 
ot v. Germania Bldg., etc., Assoc., No. 
2, 54 Ind. 37; McMannus v. Smith, 53 
Ind. 211; Watkins v. Brunt, 53 Ind. 
208; Gillett v. Carshaw, 50 Ind. 381; 
Lafayette v. Wabash R. Co., 28 Ind. 
497, 68 NE 2387; Dumont v. Dufore, 
27 Ind. 263; Indiana Natural Gas, etc., 
Co. v. Beales, (A.) 74 NE 551. 

pee v. Howard, 16 Kan. 

Mich.—Holbrook 23 
Mich. 394. 

Nev.—Scorpion Silver Min. Co. v. 
Marsano, 10 Nev. 370 [overr Blasdel 
v. Williams, 9 Nev. 161]. 

N. J.—Arlington Realty Co. v. 
Gluck; so Nee ucla een eben Amon ots 
Blackwood Impr. Co. v. Public Serv. 
Corp., 91 'N:..J: Eq: 220, 109:"Ay $207 
Fittichauer  v. Metropolitan Fire 
Proofing ‘Co., 70 Ni J: Ba: 429) (61: A. 
746; Bishop v. Waldron, 56 N. J. Eq. 
484, 40 A 447 [aff 58 N. J. Eq. 583, 43 
A 1098]; Monighoff v. Sayre, 41 N. J. 
Eq. 113, 3 A 397;. Ludington v. Eliza- 
beth, 32 N. J. Eq. 159; Southmayd vy. 
Elizabeth, 29 N. J. Eq. 203 [aff 29 N. 
J. Eq. 650 mem]. 

Oh.—Darlington v. Compton, 20 Oh. 
Cir? (Ct. 2242). 11 Ohi Cir, Dee ot But 
see Lamb v. Boyd, 4 Oh. Cir. Ct. 499, 
2 Oh. Cir. Dec. 672 (holding that, if 
an action could be maintained under 


v. Winsor, 
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of,°’ but that the pleading is sufficient if it alleges in 
general terms, or states facts which show, that de- 
fendant is asserting some claim adverse to plaintiff,°° 


Rev. St. § 5779, where service was 
obtained by publication, the pleader 
must set out exactly the nature of de- 


fendant’s claim or title). 
Or.—Manning vy. Gregoire, 97 Or. 
394, 191 P 657, 192 P 406; Nehalem 


Timber, ete., Co. v. Columbia County, 
97 eOr- 1:00; 9189 P1212; 199) P 318. 

S. D.—Frum v. Weaver, 13 S. D. 457, 
83 NW 579. 

Tex.—Smith v. Taylor, 34 Tex. 589. 

Wyo.—Durell v. Abbott, 6 Wyo. 265, 
44 P 647. 

[a] In Florida (1) in a suit to 
quiet title under L. (1925, Extra 
Sess.) e¢ 11,383, complainant must al- 
lege so much with reference to de- 
fendant’s claim or title as is neces- 
sary to show that the subject mat- 
ter and relief sought are within the 
statute. McDaniel v. McElvy, 91 Fla. 
770, 108 S 820, 51 ALR 731. (2) But 
the complaint need not set out in 
extenso or particularly define defend- 
ant’s title or claim. McDaniel v. Mc- 
Elvy, supra. 

{b] In Kentucky (1) it has been 
held that the petition must allege the 
nature of the claim asserted by de- 
fendant. Henderson v. Clark, 163 Ky. 
192, 173 SW 367. But see Whipple v. 
Earick, 93 Ky. 121, 19 SW 237, 14 KyL 
85 (holding that the nature of defend- 
ant’s claim need not be averred); 
Campbell v. Disney, 93 Ky. 41, 18 SW 
1027, 13 KyL 919; Campbell v. Camp- 
bell, 64 SW 458, 28 KyL 869 (both 
holding that the petition need not 
describe defendant’s title). (2) A pe- 
tition is sufficient which designates 
the nature of defendant’s claim as 
nearly as practical, without describ- 
ing his chain of title, but so as to 
show that the claim is hostile and 
adverse to plaintiff's title. Arnett v. 
Elkhorn Coal Corp., 191 Ky. 706, 231 
SW 219. 

[ce] In New York “(1) Code Civ. 
Proc. § 1639 provides that the com- 
plaint must set forth facts showing 
that defendant unjustly claims an es- 
tate in the land of a specific charac- 
ter. Under this statute it was held 
that a bare averment that ‘‘defend- 
ants unjustly claim an estate in 
fee in said premises’ was not suffi- 
ecient. Brown v. Teel, 59 Hun 91, 13 
NYS 142 [aff 128 N.Y. 678 mem, 29 
NE 148 mem]. (2) An averment that 
“defendant unjustly claims title to 
said premises’ has also been held 
insufficient. Austin v. Goodrich, 49 
N. Y. 266. (3) An averment that de- 
fendant “unjustly claims an _ ease- 
ment’’ in the land is sufficient where 
the facts on which he bases his claim 
are set out. Norris v. Hoffman, 133 
App. Div. 596, 118 NYS 156 [aff 197 
N. Y. 578 mem, 91 NE 1118 mem]. 
(4) On the other hand it has been 
held that it is not necessary for plain- 
tiff to set forth the source and basis 
of defendant’s claim. Dime Sav. Bank 
v. Butler, 167 App. Div. 257, 152 NYS 
633 [aff 88 Mise. 698, 152 NYS 448, 
and motion for leave to appeal to Ct. 
of App. granted 168 App. Div. 909, 
152 NYS G07. afl 215. IN.) Ye07.08) mem, 
109 NE 1073 mem]. (5) An averment 
that defendant unjustly claims to be 
the owner in fee of the land is suffi- 
cient, and it is not necessary to state 
the particulars of defendant’s ad- 
verse claim of an interest in - fee. 
King v. Townshend, 78 Hun 380, 29 
NYS 181. (6) A complaint which al- 
leged that defendant unjustly claimed 
an estate in the land “in fee or for 
life, or for a term of years, not less 
than ten years, or in reversion or re- 
mainder,’ was held a sufficient com- 
Biianee with the statute. Phillips 

Rome, etc.,, R. Co., 9 NYS 799 [aff 
ids N. Y. 578 mem, 28 NE 250 mem]. 

68. Goldsmith vy. Gilliland, 22 Fed. 
865, 10 Sawy. 606. 
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69.5, U. Park Silver 
Min. Co. v. Kerr, 130. U.S. 256529 Set 
Dal hoa de Oe 906; Ely v. New Mexico, 
etc; Ri Co; 129 U.+8: 291, 9 SCt 293, 
32 L. ed. 688; Reynolds v. Crawfords- 
ville First Nat. Bank,,..112 U. S.. 405, 
BresSCt 2hor ae tase Coe 733: Union Mill, 
ete., Co. v. Warren, 82 Fed. 519; Gola- 
smith v. Gilliland, 22 Fed. 865, 10 
Sawy. 606. 

Alaska.—Pioneer Min. Co. v. Pacific 
Coal Co., 4 Alaska 388. 

Ariz. — Salt River Valley Water Us- 
ers’ Assoc. v. Norviel, 29 Ariz. 360, 
241 P 503 [reh den 29 Ariz. 499, 242 Pp 
1013]; Arizona Mine Supply Co. v. 
Bolman, 15 Ariz. 504, 140 P 490.’ 

Cal_—McNeil v. Mor any Lola Sale 
373, 108 P 69; Stratton” v. California 
Land, ete., Co., 86 Cal, 353, 24 P 1065; 
Castro v. Barry, 79 Cal. 443, 21.P 946; 
Statham vy. Dusy, 11 P 606; Rough v. 
Simmons, 65 Cal. 227, 3 .P "804; Stod- 
dart v. Burge, 53 Cal. 394 

Colo.—Amter vy. Conlon, 3 Colo. A. 
L8bs 3 2EP 7245 

Tda.—Hammitt v. Virginia Min. Co., 
32 Ida. 245, 181 P 336. 
-,han—Entreken v. Howard, 16 Kan. 

Ky.—Campbell v. Disney, 93 Ky. 41, 
18 SW 1027, 13 KyL 919. 

Mont.—Slette v. Review Pub. Co., 
71 Mont. 518, 230 P 580; Nicholson 
Vv. Euan 67 Mont. 517, 216 P 328, 
381 ALR 548 

INE J.—Arlington Realty -‘Coy "v. 
Gluck, 97 N. ig BQ 2 had A soDs 
Fittichauer Vv. Metropolitan Fire 
Proofing Co., 70 N.oJ.) Eq.) 429; 61° A 


746; Southmayd v. Elizabeth, 29 N. 
J. Eq. 203 [aff 29 N. J. Eq. 650]. 
Oh.—Bailey v. Hughes, 35 Oh. St. 
597; Darlington y. Compton, 20 Oh. 
Cins’Ct.2242 2 liv Oh} Cir specs 97, 
Or.—Manning v. Gregoire, 97 Or. 
394,191 P 657, 192 P 406; Nehalem 


Timber, ete., Co. Vv. Columbia County, 
97-Or: 100, 189 P 212, 191 P 318; Mc- 
Master v. "Ruby, 80 Or. 476, 157 Pp 782; 
Savage v. Savage, 51 Or. 167, 94 P 182; 
O’Hara v. Parker, 27 Or. 156, 39 P 
1004; Zumwalt v. Madden, 23 Or. 185, 
Silvie) 400; Teal v. Collins, 9 Or. 89. 

S. D.—Mitchell v. Morgan, 43 S. D. 
293, 179 NW 722; Campbell v. Equita- 
ble L. & T. Co., 14 S. D. 4838, 85 NW 
1015; Krum) v. "Weaver, 13:8. D. 457, 
83 NW 579. 

Utah.—Glasmann v. 
Utah 446, 24 P 537. 

[a] Allegations held sufficient.— 
(1) Hughes v. Beekley, 85 Cal. A. 313, 
2H E S31 al HC2) Ay complaint which al- 
leged that plaintiff was the “owner 
and in possession of the land, and that 
defendant claimed some right, title, or 
interest in the premises, but neither 
in law nor in equity had any claim, 
right, title, or interest,’ was sufficient 
as against the objection that it did not 
in. terms proclaim the adverse nature 
of the claim respecting which plaintiff 
sought to have his title quieted. Mc- 
peat Morgan, 157 Cal. 373, 376, 108 


[b] Allegation held insufficient.— 
An allegation that defendant “is set- 
ting up claim to the land” does not 
show that the claim of defendant is 
adverse. Campbell v. Disney, 93 Ky. 
41, 18 SW 1027, 13 KyL 919; Brown 
v. Ward, 105 SW 964, 32 KyL 261. 

[ec] In Indiana (1) the complaint 
must: allege or state facts showing 
that the claim asserted by defendant 
is adverse to plaintiff, or is unfounded 
and a cloud on plaintiff’s title (Boyd 
v. Schott, 152 Ind. 161, 52 NE 752; 
Otis v. Gregory, 111 Ind. 504, 13 NE 
39; Conger v. Miller, 104 Ind. 592, 4 
NE 300; Brown v. Ogg, 85 Ind. 234; 
Young v. Wiley, (A.) 102 NE 54; Gar- 
rick v. Garrick, 43 Ind. A. 585, 87 NE 
696, 88 NE 104); (2) and while an 
allegation that defendant claims some 


O’Donnell, 6 


and that it is wrongful,”° and call upon acbenacnt to 
set it forth in his answer so that its validity may be 
submitted to the judgment of the court.’* 


A eom- 


interest in the land adverse to plain- 
tiff, which claim is without right and 
unfounded, and a cloud on plaintiff's 
title, is sufficient (Tolleston Club v. 
Clough, 146 Ind. 93, 43 NE 647; Car- 
gar v. Fee, 140 Ind. 572, 39 NE 93), (3) 
it is enough merely to aver that de- 
fendant’s claim is adverse, or to state 
facts showing its adverse nature (Mc- 
Pheeters v. Wright, 110 Ind. 519, 10 
NE 634; Hall v. Durham, 109 Ind. 
434, 9 NE 926, 10 NF 581; Ludlow v. 
Ludlow, 109 Ind. 199, 9 NE 769; Kitts 
v. Willson, 106 Ind. 147, 5 NE 400; 
American Ins. Co. v. Gibson, 104 Ind. 
336, 3 NE 892; Stumph v. Reger, 92 
Ind. 286; Rose v. Nees, 61 Ind. 484; 
Jeffersonville, ete., R.-Co. v. Oyler, 60 
Ind. 383; Marot V. Germania Bldg., 
etc., Assoc. No. 2,54. Ind} 37>" Baxter 
v. Baxter, 46 Ind. A. 514, 92 NE 881, 
1039), (4) without a fur ther averment 
that it is wrongful or unfounded 
(Rausch v. United Brethren, etc., 107 
Ind:d,. 8 gN Bb 25) ..1() or that it con- 
stitutes a cloud on plaintiff’s title 
(Bisel v. Tucker, 121 Ind. 249, 23 NE 
81; Chaplin v. Leapley, 35 Ind. A. 511, 
74 NE 546); (6) and an averment that 
the claim is unfounded is a sufficient 
averment that defendant is asserting 
an adverse claim (Weaver v. Apple, 
147 Ind. 304, 46 NE 642; Wilson v. 
Wilson, 124 Ind. 472, 24 NE 974; 
Bousher v. Andrews, 48 Ind. A. 664, 
96 NE 483; Baxter v. Baxter, 46 Ind. 
A. 514, 92 NE 881, 1039; Lafayette v. 
Wabash R. Co., 28 Ind. A. 497, 63 NE 
237). (7) It is not necessary that the 
complaint should aver in the precise 
words of the statute that defendant 
claims “title to or interest in” the 
eke Caress. v. Foster, 62 Ind, 145, 

70. Goldsmith v. Gilliland, 22 Fed. 
865, 10 Sawy. 606; Manning v. Gre- 
Gone Mi Ore Ss Ok 19 Taree: Gis pram aes 


71. U. S.—Holland vy. Challen, 110 
U.S. 15, 3 SCt 495,.28) Le. ed. 52; Stark 
v. Starr, 6 Wall. 402, 18 L. ed. 925% 
Goldsmith v. Gilliland, 22 Hed. 865, 
10 Sawy. 606. 

Ala.—Pace v. Robertson Banking 
Co., 202 Ala. 348, 80 S 425; Shannon 
v. Long, 180 Ala. "128, 60 S 273 

Ind.—Marot v. Germania Bldg., etc., 
Assoc. No. 2, 54 Ind, 37. 
ae _—Entreken v. Howard, 16 Kan. 

N. J.—Blackwood Impr. Co. v. Pub- 
lic. Serv. ‘Corp.,.91 N.sJ.. Hq. 220! 209A: 


820; Fittichauer.v. Metropolitan Fire 
Proofing Co., 70 N. J. Eq. 429, 61 A 
746; Bishop. v. Waldron, 56 oN J. Ea. 


484, voont 447 [aff 58 N. J. EQ "583, 43 


Aw 

Or.—Manning v. Gregoire, 97 Or. 
394, 191 P 657, 192 P 406; McMaster 
v. Ruby, 80 Or. 476, 157 P 782; O’Hara 
v. Parker, 27 Or. 156, 39 P 1004;: Zum- 
walt v. Madden, 23 Or, USD mon: 'p 400; 
Teal v. Collins, 9 Or. 89. 

fa] Demand in prayer sufficient.— 
The prayer is a part of the bill, and 
the statutory demand upon defendant 
to set forth his title or interest may 
be included therein. Slosson y. Me- 
ee 125 Ala. 124, 29 S 1838, 82 AmSR 


[b] Pleading held insufficient.—An 
original bill under Code (1907) § 5443 
et seq, for ‘“‘quieting of titles,” which 
called upon respondent to set forth 
and specify his title to the land in 
question, but did not require specifi- 
eation of his “claim, interest, or in- 
cumbrance,”’ as provided by § 5444, 
was subject to demurrer. Pace y. 
Robertson, 202 Ala. 3438, 80 S 425. 

{[c] In Connecticut, under Gen. St. 
§ 5113, a prayer for relief demanding 
that defendant be required to set forth 
his claim is improperly included in 
the complaint. Hartford Connecticut 
Trust Co. v. Cambell, 95 Conn. 399, 111 
A 864; Foote v. Brown, 78 Conn. 369, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 166-168] 


plaint which avers that- defendant asserts an adverse 
‘elaim is not insufficient because it goes further and 
alleges the source of defendant’s claim, even though 
such allegation shows that the claim is so unfounded 
as to occasion no doubt of plaintiff’s title.*? 

Invalidity of claim. In some jurisdictions the 
complaint must state facts showing the invalidity of 
defendant’s title or claim,** but in other jurisdictions 
this is not required,’* and if the complaint does con- 
tain allegations as to such defects, it is not for that 
reason demurrable,’° but such allegations may be 
disregarded as surplusage.7® 

Where unknown defendants are proceeded against 
as claiming some interest in the land, the petition 
should state the nature of such interest or claim, 
so far as known to plaintiff,’7 and set out facts show- 
ing the validity or invalidity of the claim.’® 

TS 167] (6) Allegations as to Parties. Where a 
person sought to be made a party is dead, his death 
must be alleged if his heirs or devisees are to be 
proper parties.*® 

Names. Where the statute so requires,®° the bill 
or complaint should name the persons represented to 
62 A 667. 


72. Loeb v. Wolff, 116 Ala. 273, 22 
S 513; Adler v. Sullivan, 115 Ala. 582, 
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678 mem, 29 NE 148 mem]; 
v. Rome, etc., R. Co., 9 NYS 799 (aff 
128 N. Y¥. 578 mem, 28 NE 250 mem]. 
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claim title,*! or allege that they are unknown.*? A 
petition alleging that a named defendant, “or his 
unknown heirs,” are asserting an adverse interest 
is insufficient.*? 

Residence. It is the better practice, and it is 
sometimes necessary in order to show jurisdiction, 
to aver the residence of the parties,** if known;*? 
but a bill which alleges that the premises in contro- 
versy are located in the county in which the suit is 
brought is sufficient, although the bill does not allege 
the residence of the parties.°° Where complainant 
is a resident of the county in which the suit is 
brought, and defendant unconditionally appears, 
failure to aver the residence of the parties is ke 
terial.°* 

[§ 168] (7) Location and Description of Land: 
The petition in a suit to quiet title should show that 
the property in dispute is situated in the county in 
which the action is brought.** Plaintiff’s pleading 
must also contain a pertinent description of the land 
in controversy;*°® otherwise it is fatally defective.?° 
Such description must be definite and accurate.®? 


But a description as definite as can be in the nature 
Phillips] verse claim was asserted by the 
named defendant or by his unknown 
heirs. Lamb v. Boyd, 4 Oh. Cir. Ct. 


22 S 87. See Holbrook v. Winsor, 23 
Mich. 394 (complainant is not bound 
to show by his title that the claim set 
up by defendant is one which would 
be prima facie good at law). 

73. McDonald v. Early, 15 Nebr. 63, 
17 NW 257; Page v. Kennan, 38 Wis. 
320; Wals v. Grosvenor, 31 Wis. 681. 

[a] In California (1) it has been 
held that, where the complaint shows 
by necessary implication that defend- 
ant’s claim is invalid as against plain- 
tiff, it need not so allege in terms. 
Hesser v. Miller, 77 Cal. 192, 19 P 
375. (2) On the other hand it has 
been held that a general averment of 
the invalidity of defendant’s claim is 
sufficient in the absence of a demur- 
rer, although no specific facts show- 
ing such invalidity are alleged. Hyde 
-v. Reddin, 74 Cal. 493, 16 P 380. 

[b] In Florida, where a mere claim 
of interest by defendant is alleged, the 
facts constituting the basis thereof 
must be alleged, and its-validity or in- 
validity shown. Tibbetts v. Olson, 91 
Fla. 824. 108 S 679; Brecht v. Bur-Ne 
Co., 91 Fla. 345, 108 S 173; Brickell v. 
Trammell, 77 Fla. 544, 82 S 211; Wel- 
born v. Pierce, 75 Fla. 667, 78 S 929. 

[c] In Mississippi the rule is that, 
if complainant has knowledge of the 
nature of the adverse claim, the facts 
demonstrating its invalidity must be 
set'forth in the complaint, and general 
allegations of fraud and simulation 
are insufficient. Longmire v. Mars, 
124 Miss. 77, 86 S 753; Gambrell Lum- 
ber Co. v. Saratoga Lumber Co., 87 
Miss. 773, 40 S 485. 

74. Colo.Amter vy. Conlon, 3 Colo. 
ABMS Dy oe uk. aici Le 

Ky Whipple v. Earick, 93 Ky. 121, 
19 Sw 237, 14 KyL 85. 

Mich. —Holbrook v. Winsor, 23 Mich. 
394. 

N. J.—Monighoff v. Sayre, 41 N. J. 
Eq. 113, 3 A 397; Southmayd v. Eliza- 
beth, 29 N. J.. Eq. 203 faff 29 N. J. 
Eq. 650 mem]. 

N. D.—Birks v. Globe International 
Protective Bureau, 56 N. D. 613, 218 
NW aoe 

S. D—Campbell v. Equitable L. & 
Te Con ele S. Di hAS8.e 8p NW tO Lo: 

“Frum v. Weaver, 13 S. D. 457, 83 NW 
579; Clark v. Darlington, i SD) 148, 
63 NW 771, 58 AmSR 835. 

[a] In New York (1) under the ex- 
press provisions of the statute, the 
complaint must show that defendant 

“unjustly” claims an estate or inter- 
est in the property. Bailey v. Briggs, 
56 N. Y. 407; King v. Townshend, 78 
Hun 380, 29 NYS 181; Brown v. Teel, 
59 Hun 91, 138 NYS 142 [aff 128 N. Y. 


(2) But the pleading need not state 
facts showing wherein the injustice 
consisted. Dime Sav. Bank v. Butler, 
167 App. Div. 257, 152, NYS 633 [aft 
88 Misc. 698, 152 NYS 448, and motion 
for leave to appeal to Ct. of App. 
granted 168 App. Div. 909, 152 NYS 
1107. 215 NoWY.7 708 memy 109 NE 1073 
mem]. 

75. Mitchell v. Pearson, 34 Colo. 
278, 82 P 446; Birks v. Globe Inter- 
national Protective Bureau, 56 N. D. 
613, 218 NW 864. 

76. Campbell v. Equitable L. & T. 
Co., 14 S. D. 483, 85 NW 1015; Frum v. 
Weaver, 13 S. D. 457. 83 NW 579. 

77. Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Brecht v. Bur-Ne Co., 91 
Fla. 345, 108 S$ 173; Welborn vy. Pierce, 
75 Fla. 667, 78S 929: Simms vy. Thomp- 
son, 291 Mo. 493,.236 SW 876. 

[a] Heirs and devisees.—A peti- 
tion against H and unknown persons 
is not fatally defective because alleg- 
ing that the unknown persons claim 
as “heirs and devisees” of H. Hambel 
v. Lowry, 264 Mo. 168, 174 SW 405. 

[b] Petition held sufficient.— 
Simms v. Thompson, 291 Mo. 493, 236 
SW 876; Downing v. Anders, (Mo. A.) 
202 SW 297. 

Service of process on unknown de- 
fendants see supra § 136 

78. 'Tibbetts v. Olson, 91 Fla. 824, 
108 S 679; Brecht v. Bur-Ne Co., 91 
Fla. 345,108 S 173; Welborn vy. Pierce, 
75 Fla. 667, 78 S 929. 


whe Gill v. More, 200 Ala. 511, 76S 
80. See statutory provisions. 
81. Wood v. Holliday, 205 Ala. 430, 
88 S 553; Fittichauer v. Metropolitan 


Fire Proofing Co., 70 N. J. Hq. 429, 61 
A 746; Bishop v. Waldron, 56 IN UAE 
Eq. 484, 40 A 447 [aff 58 N. J. Eq. 583, 
43 A 1098]; Powell v. Mayo, 26 N. Ay 
Eq. 120. 

fa] Bill is defective which does 
not set forth which one of several 
respondents asserts claim to the land. 
Wood v. Holliday, 205 Ala. 430, 88 S 
553: 

82. See cases infra this note. 

[a] In Florida, under thé law of 
1925, where the names of petsons in- 
terested in the land are unkriown and 
have not been ascertained after dili- 
gent inquiry, the bill should,so state. 
Tibbetts v. Olson, 91 Fla. 824, 108 S 


679; Brecht v. Bur-Ne Co., 91 Fla. 
345, 108 S 178. 
83. Lamb v. Boyd, 4 Oh. Cir. Ct. 


A499, 2 'Oh. Cir, Dec. 672: 
[al Being in alternative, the aver- 
ment does not show whether the ad- 


499, 2 Oh. Cir. Dec. 672 

84, City Loan, eter 
149 Ala, 164, 43S 1 

85. Tibbetts v. Giese 91 Fla. 824, 
108 S 679; Simms yv.-Thompson, 291 
Mo. 493, 236 SW 876. 

[a] Residence of unknown defend- 
ants need not be alleged. Tibbetts v. 
Olson, 91 Fla. 824, 108 S 679: Simms 
v. Thompson, 291 Mo. 493, 236 SW 876 
(holding, further, that error in alleg- 
ing that unknown defendants are non- 
residents is immaterial). 

86. City Loan, etc., Co. v. Poole, 149 
Ala.-164, 43 S 13. 

87. City Loan, 
supra. 

88. State v. Bozeman, 156 La. 635, 
101 S 4 (petition held sufficient). 

gs9. U. S.—Schultz v. Highland 
Gold Mines Co., 158 Fed. 337: Union 
Mill, ete., Co. v. Warren, 82 Fed: 519. 

Cal.—Aalwyn’s Law Inst. v. Mar- 
tin, s173-. Cal <24, 31.59, 3P i585 at oo hei 
Cyc]. 

Ind.—Satterwhite v. Sherley, 127 
Ind. 59, 25 NE 1100; Johnson v. Tay- 
lor, 106 Ind. 89, 5 NE 732. 

N. J.—Bishop v. Waldron, 56 N. J. 
Eq. 484, 40 A 447 [aff 58 N. J. Eq. 583, 
43 A 1098]. 

Oh.—Howard-v. Levering, 8 Oh. Cir. 
Ct. 6143.4 Oh." Cir. Dees 23 

Okl.-Turner_ vy. McNeal, 118 Okl. 
238, 247 P 39. 

Tex.—Teague v. Burk, (Civ. A.) 18 
SW (2d) 690; Smith v. “Morgan, 28 
Tex. Civ. A. 245, 67 SW 919. 

90. Hunt v. Alamitos Land Co., 66 
Cal, Al T4385 (226.22 Albee heae rem. 
Burk, (Tex. Civ. A.) 18 SW (2d) 690; 
Smith v. Morgan, 28 Tex. Civ. A. 245, 
GIs Wagon « 

[a] Where there is no property 
such as that described, a decree quiet- 
ing title will not be granted. Hunt 
v. Alamitos Land Co., 66 Cal. A. 438, 
226 P 415. 

91. Ala.—Ward v. Janney, 104 Ala. 
AOA Ge Seon 

Cal.—Aalwyn’s Law Inst. v. Martin, 
173 (Cal. 21, 159 Pei58" tiead sve. hor 
dyce, 17 Cal. 149; Pereira Farms Corp. 
V.s1mas; 69) (Cal AL 159 172302 oo 
Ghiselli v. Thorstensen, 29 Cal, A. 
Se LO Dp eael OLS. 

Ind.—Ratliff v. Stretch, 117 Ind. 
526, 20 NE 438; Conger v. Miller, 
104 Ind. 592, 4 NE 300; Sharpe v. 
Dillman, 77 Ind. 280; Carr v. Hunt- 
ington Light, ete., Co., 33 Ind. A. 1, 
70 NE 552; Jones v.. Mount, 3u Ind. 
A. 59, 63 NE 798. 

Seal Re v. Merrill, 30 Mich. 
82. 


Co. v. Poole, 


etc., Co. v.. Poole, 
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of things,®? or which is sufficiently definite to iden- 
tify the property, either in .itself,°* or by the aid 


of extraneous evidence,®* suffices. 


[§ 169] (8) Offering To Do Equity.°® 
eral rule in equity that plaintiff in his bill must of- 
fer to do equity®® applies to bills to remove clouds 
Accordingly, when the object of the ac- 
tion is the removal of a cloud on plaintiff’s title, 
which is created by a contract or agreement executed 
by him, he must expressly offer in his bill to do equity 
by restoring or repaying whatever he may have re- 
ceived under the contract or agreement sought to 
Likewise plaintiff must offer in his 
bill to do equity by offering to reimburse defendant 


on title.?? 


be caneeled.?® 


QUIETING TITLE 


him.®?® 


[§§ 168-169 


But where the complaint alleges that no tax-_ 
es were due upon which the land could be sold,! or 


where it does not appear on the face of the bill, el- 


The gen- 


sufficient.* 


for taxes or other charges on the property paid by 


Oh.—Howard v. Levering, 8 Oh. Cir. 
Ct 614 34 Oh; Cir. Dec) 

Or. —Kadderly v. Frazier, 38 Or. 273, 
63 P 487. 

Tex.—Teague v. Burk, (Civ. A.) 18 
SW (2d) 690; Smith v. Morgan, 28 
Tex. Civ. A. 245, 67 SW 919. 

{a] Descriptions held insufficient. 
—(1) The description of a lot as on 
the south side of a certain street, be- 
tween two other streets named, giving 
the dimensions of its front and its 
depth, and as being next east of S’s 
lot, is insufficient, because, although 
S’s lot might now be ascertained by 
parol, and the lot in question located, 
S’s possession and ownership will not 
necessarily continue, and the descrip- 
tion should be certain enough always 
to identify the property. Inge v. De- 
mouy, 122 Ala. 169, 25 S 228. (2) A 
complaint which describes the land as 
the west half of a certain quarter sec- 
tion, “except 10 acres around well 
number one,’ is demurrable because 
of indefiniteness of the description of 
the land. Jones v. Mount, 30 Ind. A. 
a Als NE 798. 

Goldsmith v. Gilliland, 22 Fed. 
g65° “10 Sawy. 606. 

93. .Ala.—Touart v. Jett Bros. Con- 
tracting Co., 169 Ala. 638, 53 S 751. 

Cal.—Redd v. Murry, 95. Cal. 48, 24 
Pes e30nb 1382. pollen va uuco; ) 80 
Calzone 22cm Lg. 

Ind.—Pitcher v. Dove, 99 Ind. 175; 
O’Connor v. Baum, 54 Ind. A. 195, 100 
NE 581; Bousher v. Andrews, 48 Ind. 
A. 664, 96 NE 483. See Macy v. Wood, 
49 Ind. A. 469, 97 NE 553 (descrip- 
tion held sufficient when attacked first 
on appeal). 

Mich.—Butler v. Grand Rapids, etc., 
R. Co., 85 Mich. 246, 48 NW 569, 24 
AmSR 84. 

_Miss.—Bynum vy. Stinson, 81 Miss. 
2D, toe. OO: 

N. D.—Northwestern Impr. Co. v. 
38 N. D. 57, 164 NW 


Oliver 
Sib, 
[a] Description held sufficient.— 
(1) Where the boundary lines of dis- 
puted land were set out in the com- 
plaint by courses and distances com- 
mencing at a corner, the location of 
which was not uncertain, the com- 
plaint was not demurrable because the 
description was indefinite and uncer- 
tain. Pereira Farms Corp. v. Simas, 
69 Cal. A. 159, 230 P 976. (2) A com- 
plaint to quiet title, which described 
the land as ‘‘twenty acres off the west 


County, 


side of the northwest quarter (4) 
of the northwest quarter (4%)” of a 
designated section, township, and 


range sufficiently points out the land 
in controversy, and is good as against 
a demurrer. Bousher v. Andrews, 48 
Ind. A. 664, 96 NE \483.: (3) A de- 
seription of the land as a “sand- 
bar,” a “piece of low, wet ground,” 
ete., is sufficient to include an “is- 


Jand.” Butler v. Grand Rapids, etc., 
R. Co., 85 Mich. 246, 48 NW 569, 24 
AmSR 84. 

94 Kelly v. Howard, (Tex. Civ. 


A.) 94 SW 379. 


95. Necessity of doing equity as 
condition precedent to relief generally 
see infra § 254. 


96. See Equity § 421. 

97. Abramowitz v. Langknecht, 195 
ie A. 484. And see cases infra notes 
8, 99. 

98. Wilson v. Davis, 80 Fla. 727, 
86 S 686; Hays v. Carr, 83 Ind. 275; 


Whitehead v. Stevens, 54 Okl. 337, 152 
P 445; Friedman v. Greenspan, 30 Pa. 
Dist. 682, 684 [quot Cyc]. 

[a] In Alabama (1) a statutory 
bill to determine adverse claims need 
not offer to do equity by restoring the 
consideration received for, or paying 
the amount due on, the instrument 
sought to be canceled. Pope y. Allin- 
der, 219 Ala. 439, 122 S 419; Brasher 
v. Grayson, 217 Ala. 674, 117 S 301; 
Hampton v. Counts, 202 Ala. 331, 80 
S 413; First Ave. Coal, etc., Co. v. 
King, 193 Ala. 438, 69 S 549; Sloss- 
Sheffield Steel, etce., Co. v. State Univ., 
130 Ala. 403, 30 S 488; Inge v. De- 
mouy, 122 Ala. 169, 25 S 228. (2) On 
the other hand a bill in equity to re- 
move a cloud on title must contain 
such an offer. Hampton vy. Counts, 
supra; Mitchell v. Baldwin, 154 Ala. 
346, 45 S 715; Sloss-Sheffield Steel, etc., 
Co. v. State Univ., supra; Grider v. 
American Freehold Land Mortg. Co., 
99 Ala. 281,12 S 775,42 AmSR 58; New 
England Mortg. Security Co. v. Pow- 
ell, 97 Ala. 483, 12 S 55. (3) The pur- 
pose of the:rule is to test the good 
faith of complainant; to require that 
he purge himself as far as possible of 
the guilt of complicity in the unlaw- 
ful transaction, by declaring his pur- 
pose and readiness to do complete 
equity by restoring, as far as in his 
power, the other party to his orig- 
inal status. New England Morte. Se- 
curity Co. v. Powell, supra. (4) And 
it seems that the same rule applies 
where the bill, although brought un- 
der the statute, contains averments 
not required thereby, and seeks relief 
dependent on general equitable prin- 
ciples. Pope v. Allinder, 219 Ala. 439, 
122 S 419; Coburn v. Coke, 193 Ala. 
364, 69 S 574; Interstate Bldg., etc., 
Assoc. v. Stocks, 124 Ala. 109, 27 S 
506. See Kelly v. Coke, 193 Ala. 271, 
69 S 576 (while a bill to quiet title 
under Code §§ 54438-5449 is not de- 
murrable for want of an offer to do 
equity, yet where it appears that de- 
fendant claims as mortgagee of plain- 
tiff, the mortgage being invalid only 
for the mortgagor’s noncompliance 
with the conditions on which foreign 
corporations may do business in the 
state, a court of equity will not grant 
relief unless plaintiff amends his bill 
and offers to do equity by repaying 
the consideration received by him). 
(5) The rule requires a plaintiff seek- 
ing to cancel a mortgage given by 
him, as a cloud on title, to offer to do 
equity by refunding the money re- 
ceived on the mortgage. Hampton vy. 
Counts, 202 Ala. 331, 80 S 413; Grid- 
er v. American Freehold Mortg. Co., 
99 Ada: 281, 24S) .775, WAZ Am SE 58): 
New England Mortg. Security Co. v. 


ther expressly or by implication of law or fact, that 
any taxes were due,” 
ed by a tax deed, need not offer to pay any taxes as 
a condition of relief. 
Sufficiency of offer. 
mands a direct and unconditional offer to repay such 
sums as plaintiff must pay as a condition of relief,* 
yet an offer by plaintiff to pay defendant whatever 
sum may be due on account of the matters set forth 
in the bill is a substantial offer to do equity and is 


a bill to remove a cloud, creat- 


While better pleading de- 


Powell, 97 Ala. 488, 12 S 55; Ameri- 
can Freehold Land Mortg. Co. v. Se- 
well, 92 Ala. 163,,9 S 143,18 ALR 
299. (6) But no offer to do equity 
is necessary where the bill shows that 
plaintiff has complied with all the 
conditions precedent to relief. Tri- 
State Constr. Co. v. Friendship Bap- 
tist Church, “212, Ala.) °333,, LO2ZNSN6LG 
(a bill to cancel a mortgage and notes 
as a cloud on plaintiff’s title is not 
demurrable for failure to show that 
complainant had met payments as 
agreed on in the contract, where the 
bill alleged that such contract was 
rescinded by mutual agreement and 
that complainant had complied with 
all the undertakings on his part). 
(7) Nor is the rule applicable where 
the bill does not show that plaintiff 
has received anything of value. For- 
man v. Thomas, 202 Ala. 291, 80 S 
356. (8) So a bill to cancel a deed, 
alleged to be void by reason of the 
grantor’s insanity, and to remove a 
cloud created by it, need not offer to 
restore the consideration, since the 
payment of adequate consideration for 
the land is defensive matter. Mitch- 
ell v. Baldwin, 154 Ala. 346, 45 S 715. 

[od En Florida (1) the rule stated 
in the text is recognized. Chubb v. 
Chadwick; 93 ‘Blais 1147 Ti YS s53s8 
(2) But it has been held that, where 
it is agreed by the terms of an op- 
tion contract to buy land that rela= 
tively small payments on the con- 
tract shall be forfeited on default of 
the buyer, a bill to cancel the con- 
tract is not demurrable for failure 
to offer to return such payments. 
Chubb v. Chadwick, supra 

995— Us S.—Gage Vv. Kaufman, 13e 
U. S. 471, 10 SCt 406, 33 L. ed. 725. 

Conn. — Card Vv. Quinebaug Bank, 23 
Conn. 353. 

Ind.— Merrett v. Ritter, 158 Ind. 491, 
63 NE 855; Montgomery v. Trumbo, 
126 Ind. Bath 26 NE 54. 

Nebr. Payne v. Anderson, 80 Nebr. 
216, 114 NW 148; Weston v. Meyers, 
45 Nebr. 955763 NW 117. 

Or.—Maseall v. Murray, 76 Or. 637, 
L499 Pei bade Lelt, Cy-eil. 

Offer in bill to vacate tax sale see 
Taxation [37 Cyc 1514]. - 

Reimbursement of defendant for 
moneys expended see infra §§ 269-274. 

1. Gage v. Kaufman, 133 U.S. 471, 
10 SCt 406, 33 L. ed. 725. 

2. Clark v. Darlington, 7 S. D. 148, 
63 NW 771, 58 AmSR 835. 

3. New.England Mortg. Security 
Co. v. Powell, 97 Ala. 483,°12'S 55: 

4. New England Mortg. Security 
Co. v. Powell, supra. And see cases 
infra this note. 

{a] Offer held sufficient.—(1) An 
offer in the bill to pay whatever mon- 
ey, taxes, and interest equity may re- 
quire is a sufficient offer to do equity. 
Sankey v. Seipp, 27 Ill. A. 299. (2) 
An offer to pay such sum as the court 
may find: due defendants on account 
of any lien for taxes paid is sufficient. 
Payne v. Anderson, 80 Nebr. 216, 114 
NW 148. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 170-171] 


[§ 170] ¢. Prayer for Relief.’ Ordinarily there 
should be an express prayer that plaintiff’s title be 
quieted,® and for an injunction or such other appro- 
priate relief as may be desired.” Subject to the rule 
of multifariousness® a bill for statutory relief may 
be joined with a prayer for other relief.® So it has 
‘been held that, when an action to quiet title lies at 


the instance of one not in possession, a prayer to re- 


cover possession may be united with a prayer that 
the cloud on title be removed.'® And in a bill under 
the statute to quiet title a special prayer not in ac- 
cordance with the statute will not destroy the equity 
of the bill.t1t But issues tendered by a complaint 
eannot be extended beyond their natural import by 
anything contained in the prayer.‘? ~Where the bill 
deraigns title in complainant and alleges the exist- 
ence of a hostile claim in defendants, constituting a 
cloud on title, and follows such allegations with a 
prayer for relief which, although general in its terms, 
specifically prays relief against the clouds or other 
matters previously alleged, the bill is sufficient, not~ 
withstanding the absence of a specific enumeration 
in the prayer of the particular clouds against which 
relief is sought.1* But the ordinary or conventional 
prayer for “general relief”? which usually forms the 
conclusion of the prayer to bills in chancery will not 
alone satisfy the above rule.'* 

Where service constructive. If service on defend- 
ant was not personal, but by publication alone, the 
complaint must set out exactly the relief sought.1® 

[§ 171] d. Joinder of Causes of Action.!® Multi- 
fariousness,'7 and Duplicity.1’ A complaint to 
quiet title is demurrable where it improperly unites 
several distinct and independent causes of action,*® 


5. Calling on defendant to set forth 
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cannot unite a cause of action to an- 
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as where it attempts to quiet the title under separate 
deeds to different tracts of land formerly owned by 
different owners.” So, where plaintiffs claim sep- 
arate parcels under distinct deeds or contracts, a 
joint action by them to remove a cloud affecting all 
the land is an improper joinder of several causes of 
action.2! But an equitable action to remove a cloud 
may be joined with a legal action to recover posses- 
sion when both affect the same parties and the same 
property,?? and a complaint to determine adverse 
claims, setting up several tax liens as the bases of 
plaintiff’s interest, is not bad as stating more than 
one cause of action.2* Nor is a complaint to cancel 
an instrument as a cloud on title demurrable for mis- 
joinder of causes of action because it names several 
reasons why such instrument is invalid.2* And there 
is no jmproper joinder where plaintiff, in an action to 
quiet title, seeks to have a judgment against him, 
which affects his title, canceled for fraud in procur- 
ing it.2° The rules as to multifariousness govern- 
ing actions in equily gencrally?® apply to an action 
in equity to quiet title or remove a cloud thereon.?? 
In view of the fact that the avoidance of a multiplic- 
ity of suits is a ground of equitable jurisdiction to 
quiet title or remove a cloud thereon,?® a bill against 
numerous defendants is not multifarious if there 
exists among defendants, or between each of them 
and plaintiff, a common right or community of in- 
terest in the subject matter of the controversy, or 
a common title from which all the separate claims 
arise;*° but if there is no such community of inter- 
est or common right the bill is bad for multifarious- 
ness.°° There is no multifariousness or misjoinder 
in a bill or complaint which seeks to quiet title to 


adverse claims to real estate may be 


his claim see supra § 166. 

6. Kennedy v. Elliott, 85 Fed. 832; 
Cooper v. Jackson, 71 Ind. 244; Gos- 
sard v. Ferguson, 54 Ind. 519; Walters 
v. Wells, 8 Tex. 202. 

7 Castro v. Barry, 79 Cal. 443, 21 
P 946; Heeser v. Miller, 77 Cal. 192, 
19 P 375; Lees v. Wetmore, 58 Iowa 
170, 12 NW 235; Buena Vista County 
v. Iowa Falls, etc., R. Co., 49 Iowa 657; 
Vanderburg v. Williamson, 52 Miss. 
233; Walters v. Wells, 8 Tex. 202. 

[a] ‘The prayer for relief in the 
alternative—that, if the court should 
hold the apparent conveyance in fee 
a mortgage to secure a debt, it should 
then decree a lien to secure the mon- 
ey—is entirely proper.’ Gentry v. 
Gamblin, 79 Miss. 4387, 442, 28 S 809. 

8. See infra § 171. 

oO, UU Cooper ive W.4nks Brown, ete., 
Lumber Co., 214 Ala. 400, 108 S 90. 

10. Lees v. Wetmore, 58 Iowa 170, 
12 NW 238. See also infra Gaaligel 

11. Stacey v. Jones, 180 Ala. 231, 
60 S 823. 

[a] Prayer for cancellation of mu- 
niment of title under which defend- 
ant claims will not destroy equity of 
bill. Welch v. Smith, 202 Ala. 402, 
80 S 375; Bledsoe v. Price, 132 Ala. 
621,32 S 325. 

12. Carns v. Idaho-Iowa Lateral, 
etc:, Co.) 34 Ida: 330, 202 P 1071. 

13. Hinely v. Wilson, 91 Fla. 815, 
109 S 468. 

14. Hinely v. Wilson, supra. 

Damb. ve Boye, 4 Ob. Cir, Ct: 
Oh. Cir. Dec. 672. 
6. Generally see Actions §§ 188- 


17. In equity 
§§ 427-452. 

18. In civil actions generally. see 
Pleading §§ 176-179. 

19. Uhl v. Uhl, 52 Cal. 250; Mitchell 
v. Pearson, 34 Colo. 281, 82 P 447; 
Huntington v. Stemeh, 37 Ind. A. 553, 
77 NIE 407. Bay 

fa] Rule applied.—(1) A plaintiff 


generally see tl uity 


nul a marriage by reason of a former 
marriage of plaintiff to one who is 
still alive, with a cause of action to 
quiet her title to her separate prop- 
erty in which defendant falsely claims 
an interest. Uhl v. Uhl, 52 Cal.. 250. 
(2) A complaint joining an action to 
quiet title with one to recover dam- 
ages for the maintenance of a nui- 
sance is demurrable for misjoinder. 
Huntingten v. Stemeh, 37 Ind. A. 553, 
77 NE 407. (3) Plaintiff cannot join 
an action to quiet title with an action 
to recover damages for breach of a 
contract by defendant to purchase 
the land. Mitchell v. Pearson, 34 
Colo. 281, 82 P 447. 

20. Turner v. Duchman, 23 Wis. 
500 (holding further that the fact 
that one of the defendants, is alleged 
to ‘have been a former owner of some 
of the parcels in each deed renders 
the complaint none the less demur- 
rable for an improper joinder of caus- 
es of action). 

21. Utterback v. Meeker, 
185, 47 P 428. 


16 Wash. 


22. Stock-Growers’ Bank v. New- 
ton, 13 Colo. 245, 22 P 444; Lewis v. 
Barnes, (Mo.) 220 SW 487; Keens v. 


Gaslin, 24 Nebr. 310, 38 NW. 797; 
Kruczinski v. Neuendorf, 99 Wis. 264, 
74 NW 974. See Two Rivers Mfg. Co. 
v. Beyer, 74 Wis. 210, 42 NW 232, 17 
AmSR 131 (holding that, in an action 
quia timet to remove clouds, a prayer 
for the recovery of possession may be 
treated merely as a prayer for full 
relief, and not as indicating the join- 
der of causes of action in ejectment). 

{a] In Missouri, under Rev. St. 
(1909) § 2535, any proceeding of a 
supplementary nature, such as a sepa- 
rate and distinct paragraph in eject- 
ment, may be joined with the original 
action to quiet title. Lewis v. Barnes, 
220 SW 487; Murphy v. Barron, 275 
Mo. 282, 205 SW 49. 

[b] In Oklahoma, under Comp. St. 
(1921) § 466, an action to determine 


joined with an action to recover pos- 
session by a person not in possession. 
Exchange Trust Co. v. Godfrey, 128 
OKLry 108, 261) P. «1973 MeGrath ove 
Rorem, 123 Okl. 168, 252 P 418; Koch 
Vv. Deere, 50 Okl. 783, 150 P 1102. 

23. Blakemore v. Roberts, 12 N. D. 
394, 96 NW 1029. 

24. Day v. Schnider, 28 Or. 457, 43 
P 650. 

25. Doyle v. West Temple Terrace 
Co., 43 Utah 277, 135 P 103. 

26. See Equity §§ 427-452. 

27. Commodores Point Terminal 
Co. v. Hudnall, 283 Fed. 150; Cullen 
v. Atchison County, (Mo.) 268 SW 93; 
De Bertran v. Pou, 6 Porto Rico Fed. 
1. And see cases infra note 29 et 


seq. 

fa] Bill held multifarious.—De 
Bertran v. Pou, 6 ae? Rico Fed. 1. 

28. See supra § 5 

29. Barclay’ v. Plant, 50 Ala. 509. 
And see cases infra note 30 et seq. 

[a] Rule applied.——Where a wife 
elaimed certain lands as a part of her 
statutory Separate estate, under a 
conveyance from her husband during 
coverture, it was held that a bill seek- 
ing to recover the lands, to establish 
and quiet the wife’s title, and to ap- 
point a trustee of the property for her 
was not multifarious where it was 
filed by her against her husband and 
against other persons, some of whom 
were in possession of the lands, hay- 
ing purchased them at execution sales 
against the husband by the other de- 
fendants. Barclay v. Plant, 50 Ala. 
509. 

30. Irwin v. Shoemaker, 204 Ala. 
89, 85 S 269; Slosson v. McNulty, 125 
Ala. 124, 39 S 183, 82 AmSR 222; Ber- 
telmann v. Lucas, 28 Hawaii 1; Penis- 
ton v. Hydraulic Press Briek Co., 234 
Mo. 698, 138 SW 532; Gardner v. Rob- 
ertson, "208 Mo. 605, 106 SW 645. 

[a] Bule applied. —A petition to 
quiet title brought against numerous 
defendants, in which each defendant 
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several parcels of land, even though they be noncon- 
tiguous, provided the conflicting claims to all the 
parcels be between the same par ties. 31 Nor is a bill 
multifarious because it joins as defendants persons 
who elaim title from different sources when all the 
titles put in issue were once in the same defendant,?? 
or because it prays for the cancellation of the muni- 
ment of title under which defendant claims.** 

Duplicity. The rule that different causes of ac- 
tion should not be joined in the same count** is ap- 
plicable to actions to quiet title.2° But this rule does 
not render demurrable a complaint which sets out 
facts authorizing incidental relief necessary to make 
the principal relief sought full and complete.*® 
Where the statute authorizes a suit to quiet title to 
personal property as well as realty," the complaint 
may in one and the same count.seek to quiet title to 
both real and personal property.**® 

[§ 172] e. Waiver and Cure of Defects?*—(1) 
Cure by Answer. The omission or insufficient alle- 
gation of a material fact in the complaint is cured 
by its admission or averment in the answer;*® and 
the fact that there is a demurrer to the complaint 
reserved in the answer does not take the case out of 
the rule of express waiver.*! 

[§ 173] ‘(2) Waiver of Objections. It is too late 
to object for the first time at the trial or hearing,*? 
or on appeal,*® that the bill or complaint omits a ma- 
terial fact, where the objection should have been 
raised by demurrer or answer. So, objections to 
the bill or complaint because of multifariousness,**# 
or misjoinder of causes of action,*® are waived by 
failure to raise such objection by demurrer or an- 
filed a separate answer claiming to 
own in severalty a particular lot in 
the tract involved, as against plaintiff 


and codefendants, but disclaiming 
any interest in the lots claimed by his 


2, 225 P 1087. 
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Py215; 13 RA Tis 
ley, 85 Cal. A. 313, 
Kan.—Mansfield vy. Crane, 116 Kan. 


259 P 337 


ts 471-175 


swer, and the same rule applies to technical objec- 
tions to the bill.4¢ So where the answer ineludes 
affirmative defenses inconsistent with the defense 
of misjoinder of defendants and causes of action, 
the defense of misjoinder is waived.*7 But where 
a bill alleges possession in plaintiff, and the answer 
denies this and alleges that defendant 1s in posses- 
sion, defendant does not waive his right to question 
the jurisdiction of the court because he fails to set 
up in his answer specifically that plaintiff is not en- 
titled to relief because he has an adequate remedy 
at law.*§ 

Allegation of possession. The necessity of alleg- 
ing possession in plaintiff may be waived by failure, 
either by demurrer or answer, to raise an objection, 
on that ground, to the jurisdiction of the court.*? 
So, where defendant sets up an affirmative defense 
in the nature of a counterclaim, he waives want of 
possession in plaintiff,°° and, therefore, failure of 
the bill or complaint to allege such possession.°+ 
- [§ 174] (8) Aider by Proof. Failure to allege a 
material fact is not error after judgment, where the 
proof establishes the existence of such fact.°? 

[§ 175] f. Demurrer or Exception’®*—(1) Grounds 
—(a) In General. The question whether the mat- 
ters alleged in a bill or complaint to quiet title or 
remove a cloud are sufficient to constitute a cause 
of action should be presented by a demurrer for that 
reason.°* A demurrer lies where a want of necessary. 
parties is disclosed by the bill itself,°> where the bill 
fails to allege that there is no suit pending to try 
title,°® or does not contain an offer to do equity, 
where such offer is necessary.°" 


Hughes v. Beek- 47. Lampel. Land, etc.; Co... ve 


Spelling, 236 Mo. 33, 139 SW 345, 
48. Delaney v. O’Donnell, 234 Ill. 
109. 84 NE 668. 


codefendants, or any other portion of 
the tract, is bad for multifariousness. 
Peniston v. Hydraulic Press Brick 
Co., 234 Mo. 698, 1388 SW 532; Chaput 
v. Bock, 224 Mo. 73, 123 SW_ 16. 

81. Pennie v. Hildreth, 81 Cal. 127, 
22 P 298; Maguire v. Cunningham, 64 
Gal. A--586, 222. P 838. ° Mitchell iv. 
Knott, 43 Colo. 135, 95 P 335; Rich- 
-ardson v. Brooks, 52 Miss. 118; Ellis 
v. Northern Pac. R. Co., 77 Wis. 114, 
45 NW 8il1; Leinenkugel v. Kehl, 73 
Wis. 238, 40 NW 683. 

32. Mitchell v. Knott, 43 Colo. 135, 
95 P 335; Hammontree v. Lott, 40 
Mich. 190. 

Joinder of defendants see supra § 


Bledsoe v. Price, 132 Ala. 621, 


by 

See Pleading §§ 176-179. 
Spencer v. Merwin, 80 Conn. 
A 370. 

36. Spencer v. Merwin, supra; 
Manahan vy. Aumiller, 110 Wash. 673, 
188 P.789. 

[a] Tllustration.—A complaint 
does not state separate causes of ac- 
tion requiring separate statements 
merely because it requires determina- 
tion of the question whether a deed 
given by plaintiff was in fact a mort- 
gage. Manahan y. Aumiller, 110 
Wash. 673, 188 P 789. 


87. See statutory provisions. 

38. Maguire v. Cunningham, 64 
Cal. A. 536, 222 P 838. 

39. Generally see Pleading § 1212 
et seq. 

40. Ala.—Rice v. Henderson-Boyd 


Lumber Co., 197 Ala. 579, 73 S 70. 
Ark.—Hess v. Adler, 67 Ark. 444, 
55°SW 848; Davis v. Hare, 32 Ark. 
386. 
Cal.—Cohen v. Knox, 90 Cal. 266, 27 


Ky.—Goodloe v. Black, 54 SW 957, 490" AW 


21 KyL 1286; Girdner v. Girdner, 32 
SW 266, 17 KyL 657 

S. D+—Rogers v. Penobscot Min. 
Co., 28 S. D. 72, 1832 NW 792, AnnCas 
1914A 1184. 

{a] Insufficient allegation of title 
in plaintiff may be cured by answer. 
OES v. Penobscot Min. Co., 28 S. 

. 12; 132 NW 792, AnnCas1914A 1184. 

ast Insufficient averment of ad- 
verse claim.—Although the allegation 
may not amount to an averment that 
defendant is claiming adversely, yet 
if the answer sets forth the nature of 
defendant’s claim and shows that it is 
adverse, the defect in the petition is 
cured. W'hipple v. Harick, 93 Ky. 121, 
19 SW 2387, 14 KyL 85; Girdner v. 
Girdner, 32 SW 266, 17 KyL 657. 

[c] Mistake in description of land 
in the complaint is cured by a correct 


description in the answer. Hess v: 
Adler, 67 Ark. 444, 55 SW 843. 
41.. Davis v. Hare, 32 Ark. 386; 


Cohen v. Knox, 90 Cal. 266, 27 P 215, 
13 LRA 711. 

42. Monson vy. Kill, 144 Ill. 248, 33 
NE 43; Gage v. Schmidt, 104 Ill. 106; 
Monson v. Jacques, 44 Il). A. 306 [aff 
144 Ill. 248, 651]; Cleland v. Casgrain, 
92 Mich. 139, 52 NW 460; McClave y. 
Newark, 31 N. J. Hq. 472; Jones v. 
Collins, 16 Wis. 594. 

{a] After proofs taken it is too 
late to attack the bill as not alleging 
that defendant asserts a hostile title. 
Cleland v. Casgrain, 92 Mich. 139, 52 
NW 460. 


43. See infra § 286. 

44. Snowden v. Tyler, 21 Nebr. 199, 
31 NW 661. 

45. Downing v. Anders, (Mo. A.) 
202 SW 297. 

46. Schoolman y. Hofstadter, 226 
Till. A. 417. 


S.—Southern Pac. R. Co. v. 
Goodrich, 57 Fed. 879. 

Ala.—Davadson v. Brown, 215 Ala. 
205, 110 S 384. 

Til.—Monson v. Jacques, 144 Ill. 651, 
33 NE 757; Gage v. Schmidt, 104 Ill. 
106; Monson Vee Ki 4g Tl. A. 306 
[afte PAS TING 51-88 NE 757]. 

Minn.—Mitchell v. McFarland, 47 
Minn. 535, 50 NW 610; Hooper Vi, 
Henry, 31 ‘Minn. 264, 17 NW 476. 

Nebr.—Snowden v. Tyler, 21 Nebr. 
me 31 NW 661. 

. Y.—Nickerson v. Canton Marble 
dee 35 App. Div. 111, 54 NYS 705. 

Okl.—Mosier v. Momsen, 12 Okl. 41, 
TA“P’905: 

Wash.—McKinley v. 
Wash. 561; 70 P 45. 

Wis.—Jones v. Collins, 16 Wis. 594. 

50. See supra § 106. 

51. Haymaker v. Windsor Reser- 
voir, etc., Co., 81 Colo. 168, 254 P 768. 

52. Tourtellotte v. Pearce, 27 
Nebr. 57, 42 NW 915. 

53. Demurrer or exceptions to 
pleadings generally see Mquity §§ 456— 
504; Pleading §§ 452-580. 

54, Cooper v. W. P. Brown, ange 
Lumber Co., 214 Ala. 400, 108 
poche v. Elting, 36 Barb. a a 


55. Howell v. Merrill, 30 Mich. 282. 

Who are necessary, parties see su- 
pra §§ 137-140. 

56. Brown v. Feagin, 174 Ala. 438, 
57. S 20. 
Or die ih & of allegation see supra § 

57. Sloss-Sheffield Steel, etc., Co. 
v. Alabama Univ., 130 Ala. 403, 30 S 
433; Grider v. American Freehold 
Land Morten Cos(i99 Alay 2815 Bots: 
775, 42 AmSR 58. 

Necessity and ce, of offer 
see supra § 169. 


Morgan, 36 


Yor later cases, develonments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 175-181] 


_ Multifariousness or misjoinder of causes of action 

is ground for demurrer.’* But plaintiff’s pleadings 
are not demurrable because they show that there are 
other persons holding outstanding titles, and that 
making them parties would result in a multifarious- 
ness of properties and parties,®® since it is no con- 
eern of defendant that there are other outstanding 
titles that might constitute a cloud.®° 

Plaintiff’s equity barred by limitations. Where 
the bill fails to show clearly when complainant ac- 
quired title, a special demurrer on the ground that 
complainant’s equity is barred by the statute of lim- 
itations will be overruled.°+ 

Defects in form. A bill which shows complain- 
ant to.be entitled to relief is not demurrable because 
it is imperfectly drawn;°? nor will a demurrer to 
the bill for want of sufficient facts reach a defect, 
if any exist, in the prayer for relief.°* 

[§ 176] (b) Want of Title in Plaintiff.°* A com- 
plaint in a suit to quiet title which shows on its face 
that plaintiff is not the owner of the land is demur- 
rable for want of facts.°> And where, in addition 
to alleged ownership in fee, the facts which consti- 
tute the title are also set out and such facts do not 
show title, a demurrer to the bill will lie.“ Where 
complainant is seeking affirmative relief, based upon 
a patent to land, defendant may attack the validity 
of such patent, by demurrer, on the ground that it is 
void on its face, without first showing that he has 
an interest in the land.*7 A general demurrer is not 
available to raise the objection that, although title 
was once in plaintiff, as alleged in the complaint, 
defendant has since acquired a superior title.6* 

[§ 177] (c) Want of Possession in Plaintiff. 
Where possession is necessary to sustain the action,®® 
a bill which fails to allege that plaintiff is in posses- 
sion of the land in controversy,’® and that such pos- 
session is peaceable, if peaceable possession is re- 
quired by statute,™! or fails to show who is in actual 
possession,’ or shows that defendant is in posses- 
sion,’* is demurrable. But want of possession is 
not a good ground of demurrer to a bill by a party 
out of possession, claiming title to the realty as re- 
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mainderman, pending possession of the life tenant.’* 

[§ 178] (d) Want of Proper Averments as to 
Cloud or Adverse Claim.7° A bill to remove a cloud 
on title is demurrable for failure to show the exist- 
ence of the cloud,*® or to allege the facts that show 
the apparent validity of the alleged cloud, and also 
the facts showing its actual invalidity.77 On the 
other hand it has been held that a bill which shows 
that the grantor in a deed constituting the alleged 
cloud had no title or interest whatever in the land 
is not for that reason alone demurrable.**® 

[§ 179] (2) Form and Sufficiency. It is improp- 
er practice, where the bill gives a history of plaintiff's 
claim, to demur to a part and answer to part thereof ; 
but, as a whole, it either does or does not show title, 
and, as a whole, should be demurred to or answered.’® 
All matters which go to the jurisdiction of the court 
may be taken advantage of by demurrer, whether 
specially pointed out in the demurrer or not.°° And 
it has been held that an objection that the bill showed 
only a seramhling, and not a peaceable, possession 
need not be taken by special demurrer, but is suffi- 
ciently raised by a general demurrer.*! The objec- 
tion that the averments of the complaint are con- 
tradictory must be taken by special demurrer.*? 

[§ 180] (3) Scope and Effect—(a) In General. 
On demurrer to a complaint the sufficiency of the 
pleading is to be determined by its allegations, and 
not by the prayer for relief.3* Matters merely af- 
fecting the costs, and not plaintiff’s right to judg- 
ment, will not be considered.** A demurrer to a bill 
for cancellation of a mortgage and notes secured 
thereby, because of failure to allege an offer by plain- 
tiff to do equity, does not present the question of 
failure to show that plaintiff had met payments as 
agreed on in the contract.*° 

Admissions. A demurrer admits the truth of all 
facts well pleaded,*® and all inferences which rea- 
sonably may be drawn therefrom;*? and a demurrer 
to a bill or petition should be overruled if the allega- 
tions state a cause of action entitlng plaintiff to 
substantially the relief sought.*® 

[§ 181] (b) Demurrer to Pleading Good in Part. 


58. Cal.—Uhl v. Uhl, 52 Cal. 250. 
Colo.—Mitchell v. Pearson, 34 Colo. 
281, 82 P.447, 
Ind.—Huntington v. Stemeh, 37 Ind. 
A. 553, 77 NE 407. 
ie v. Anders, 202 SW 
Wis.—Turner v. Duchman, 23 Wis. 


59. Mitchell vy. Knott, 43 Colo. 135, 
P 335 


60. Mitchell v. Knott, supra. 
61. Union Pac. R. Co. v. Meier, 28 


d. 9. 

an Damouth vy. Klock, 29 Mich. 
383 Stribling v. Brougher, 79 Ind. 
64. Necessity and sufficiency of al- 


legations as to title or interest see 
supra §§ 155-160. 


65. Donaldson v. State, 182 Ind. 
615, 101 NE 485. 
*.66. Brickell v. Trammel, 77 Fla. 


5449°82 S221, 229 Feit Cye]; West 
Coast Lumber Co. v. Griffin, 54 Fla. 
621, 45 S 514; Camp v. Celtic Land, 
etc., Co., 129 Miss. 417, 91 S 897. And 
gee cases supra § 159 note 2. 

67. Lockhard v. Asher Lumber Co., 
123 Fed. 480 [rev on other grounds 
131 Fed. 689, 65 CCA 517]. 

State v. Rolio, (Utah) 262 P 
987. 

69. See supra § 98. 

70. Brown v. Feagin, 174 Ala. 438, 
57 S 20; Wetherell v. Eberle, 123 Il. 
666, 14 NE 675; Kelly v. Nice, 141 Md. 


472, 119 A 333; Textor v. Shipley, 77 
Md. 473, 26 A 1019, 28 A 1060; Cham- 
tag v. Perrine, 81 W. Va. 321, 94 SE 
Necessity and sufficiency of allega- 
tions as to possession see supra §§ 
161, 162. 
71. White v. Cotner, 170 Ala. 324, 
8 114. 


73. Union Pac. R. Co. v. Meier, su- 


74. Worthington v. Miller, 134 Ala. 
420, 82 S 748. 

75. Necessity of averments as to: 
Adverse claim see supra § 166. 
Cloud on title see supra § 165. 

76. Aalwyn v. Cobe, 168 Cal. 195, 
142 P 79. 

77. Chaplin v. Holmes, 27 Ark. 414; 
Teal v. Collins, 9 Or. 89. ; 

[a] In Mississippi a bill is demur- 
rable which does not show the inter- 
est of any of the parties and does not 
set forth facts showing the invalidity 
of an instrument alleged to be void. 
Thames v. Duvic, 89 Miss. 9, 42 -S 667. 

7g. Johnson v. Baker, 73 Fla. 6, 74 
S210. 


79. Catchot v. Ocean Springs, 
(Miss.) 34 S 145. 

80. Wetherell v. Eberle, 123 Ill. 
666, ,ltNE 67a" But see Gage vy. 


Schmidt, 104 11]. 106 (holding that an 
objection that complainant is not al- 
leged in the bill to be in possession, 


eG Union Pac. R. Co. v. Meier, 28- 


to be available on demurrer, should 
be especially pointed out in the de- 
murrer). 

81. White v. Cotner, 170 Ala. 324, 
54 S 114. 

82. Heeser v. Miller; 77 Cal. 192, 
TORR Se Hips 

83. Jordan v. Schaefer, 40 S. D. 
140, 166 NW 547. 

84 Jordan v. Schaefer, supra. 

85. _ Tri-State Constr. Co. v. Friend- 
etit mareet Church, 212 Ala. 333, 102 


86. Forest ‘Products: Co. v. Pub- 
lishers’ Paper Co., 75 N. H. 4938, 76 A 


642; Myers v. Harness, 116 Okl. 268, 
244 P 1109; Ward v. Brown, 28 S. D. 
375, 133 NW 699; State v. Rolio, 


(Utah) 262 P 987. 

Generally see Equity § 489; Plead- 
ing §§ 548-546. 

87. Myers v. Harness, 116 Okl. 268, 
244 P 1109. 

88. Forest Products Co. v. Publish- 
ers’ Paper Co., 75 N. H. 493, 76 A 642; 
Myers yv. Harness, 116 Okl. 268, 244 P 
il 


09. 

[a] Thus, if the petition in an ac- 
tion to quiet title and to recover the 
land states facts sufficient to show 
fraud as a matter of law, or if the 
facts alleged are sufficient to justify 
the inference of fraud in equity, a 
demurrer to the petition should -be 
overruled if: the allegations state a 
cause of action generally. Myers v. 
Harness, 116 Okl. 268, 244 P 1109. 
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A demurrer to the entire bill should be overruled, 
if the bill shows a right to any relief.6® Accord- 
ingly a bill will not be held bad on a general demur- 
rer, if it is maintainable as to part of the lands de- 
seribed in the complaint.°®° 

[§ 182] (4) Waiver of Demurrer. Where in a 
suit defendant tenders a peremptory exception that 
there is no cause of action because defendant was 
not in possession, and the exception is referred to 
the merits without prejudice, it is not waived by an 
answer in which it is expressly reserved.?? 

[§ 183] (5) Hearing and Determination. On de- 
murrer to a bill involving a question of boundaries, 
or what lands were intended to be conveyed by a 
certain description, which might be more or less af- 
fected by oral evidence or circumstances difficult to 
set forth in detail in the bill, plaintiff is entitled to 
the benefit of all such extrinsic evidence as might 
be introduced in support of his theory on the ques- 
tion under the case made by the bill.°? Where a 
bill to quiet title, joined with a prayer. for other re- 
lief, is held multifarious on demurrer, complainant 
may elect, by amendment, the aspect on which he 
will proceed.°? But if the sole equity of the bill is 
the statutory proceeding to quiet title, and the bill is 
insufficient for failure to set up jurisdictional facts, 
a demurrer to the whole bill for want of equity must 
be sustained, and the cause cannot be retained for 
ineidental relief equally obtainable at law.°* Where 
plaintiff declines to amend after the sustaining of a 
demurrer which is both general and special, he must 
stand upon his pleading as against both grounds of 
demurrer.°® 

[§ 184] 2. Plea or Answer,°®® and Disclaimer—a. 

89. Ala.—Worthington vy. Miller, 
134 Ala. 420, 32 S 748. 

Cal.—Campbell v. Genshlea, 180 Cal. 
213, 180 P 336. 

Ill.—Snow v. Counselman, 136 Ill. 
191, 26 NE 590. 

Ind.—Brady v. Gregory, 49 Ind. A. 
355, 97 NE 452. 

Miss.—Quitman County v. Stritze,| NE 590. 
69 Miss. 460, 13 S 35. 6. 

N. Y.—Boyle v. Brooklyn, 71 N. Y. 1. [a] 


90. ‘U. S.—Northern Pac. R. Co. v. 
Roberts, 42 Fed. 734 [aff 158 U. S. 1, 
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of the allegations on which relief is 
sought, but which merely sets up that 
plaintiff is not entitled to relief, for 
the reason that he has not offered to 
refund the taxes paid by one under 9. 
whom defendant claims, 
of the property for taxes, 
Snow v. Counselman, 136 Ill. 191, 26 [a] 


See cases infra this note. 
Answer setting up reservation. 

—An answer alleging as a defense to 

a complaint to quiet title that defend- 10. 


[$§ 181-185 


Plea.°? Where the allegations of the plea, being tak- 
en as true, do not, so far as it purports to go, make a 
full and complete defense,®* or where the necessary 
facts are to be gathered by inference alone,°® it will 
not be sustained. It must be perfect in itself, so 
that if true, it will make an end of the case,* or of 
that part of the case to which it applies.” 

To whole or part of bill. The plea may be to 
the whole bill or to some distinct portion thereof ;* 
and if partial must definitely arid exactly express 
to what part it extends.* If the plea undertakes to 
answer the whole bill, but extends only to a part 
thereof, it is bad.° 

[§ 185] b. Answer—(1) In General. The an- 
swer must’ of course state facts sufficient to consti- 
tute a defense,® and each defense pleaded must be 
complete in itself.7 The allegations must be defi- 
nite,* relevant,? and material,‘° and should state 
facts and not conclusions of law.1t Matters alleged 
in the petition or complaint need not be set forth 
in the answer.t? Ordinarily defendant should spe- 
cially plead matters in confession and avoidance of 
the complaint,'* although it has been held in some 
jurisdictions that all defenses may be shown under a 
general denial.1* Where the statute provides what 
the answer shall contain, such provision must be fol- 
lowed.1° 

Description of land. A description in the answer 
by which the land may be identified by a competent 
surveyor with reasonable certainty, either with or 
without extrinsie evidence, is sufficient.1° Where the 
statute requires that the answer describe the land 
claimed so that it may be identified,17 an answer 
which claims the whole land in controversy is suffi- 

Eq. 500, 102 A 695. 

[a] Allegations held indefinite.— 


Phillips v. Vermeule, 88 N. J. Eq. 
102 A 695. reek 


Lewis v. Weitbrec, 58 Colo. 147, 
143 P 1037; Law v. Taylor, 63 Fla. 
58 S 844. 
f Answer held irrelevant.—Lew- 
hee Weitbrec, 58 Colo. 147, 143 P 
{b] Answer held not irrelevant.— 
Law v. Taylor, 63 Fla. 487, 58 S 844. 
Hartford-Connecticut Trust 


on the sale 
is bad. 


15 SCt 756;,/39 LL: ed. 8731; 

Ala.—Kelly v. Martin, 107 Ala. 479, 
18 S$ 132. 

Ill.— Snow v. Counselman, 136 Ill. 
191, 26 NE 590. 

Kan.—Aldrich vy. Boice, 56 Kan. 170, 
42° P69. 

Miss.—Quitman County v. Stritze, 
69 Miss. 460, 13 S 35. 

91. Craig v. Lambert, 44 La, Ann. 
885, 11 S 464. 

92. Howell v. Merrill, 30 Mich. 282. 

93. Cooper v. W. P. Brown, etc., 
Lumber Co., 214 Ala. 400, 108 S 20. 

94. Cooper v. W. P. Brown, etc., 
Lumber Co., supra. 

$5. Aalwyn v. Cobe, 168 Cal. 165, 
i WAS Teh 

96. Plea or answer in civil actions 
generally see Equity §§ 505-584; 
Pleading §§ 197-379. 

97. In equity see Equity §§ 505—- 


542. 

98. Harvey v. Morgan, 58 Fla. 427, 
51 S 140; Gage v. Smith, 142 Ill. 191, 
31 NE 430. : 

99. Harvey v. Morgan, 58 Fla. 427, 
51 S 140; Gage v. Smith, 142 Ill. 191, 
31 NE 430. 


1. Gage v. Smith, supra. 

2. Gage v. Smith, supra. 

3. Snow v. Counselman, 136 Ill. 191, 
26 NE 590. 

4 Snow v. Counselman, supra. 

5. Snow v. Counselman, supra. 

fa] Rule applied.—Thus, where a 
bill seeks to remove a cloud on title, 
a plea to the entire bill, denying none 


ant owns a well on the land is not de- 
murrable because it refers to the ex- 
ception of the well in a deed as a res- 
ervation. Elsea v. Adkins, 164 Ind. 
580, 74 NE 242, 108 AmSR 320. 

{[b] Allegation of tender.—In a 
suit to quiet title after forfeiture of 
a land contract for default in pay- 
ments by the purchaser, allegations in 
the answer that defendants were 
“ready and willing to pay any amount 
that the court might find due on the 
contract” were insufficient as an equi- 
table tender. Shelt v. Baker, 79 Ind. 
A. 606, 187 NE 74, 138 NW 93. 

[ec] Answer held sufficient.—Smith 
v. Lombard,~201> Cal. »513;. 258 P55; 
Southern Pac. Land Co. v. Dickerson, 
188 Cal. 113, 204 P 576; Hartford-Con- 
necticut, Trust) (Co: =v.) Cambell, 95 
Conn. 399, 111 A 864; Kirk v. Cassady, 
217 Ky. 87, 288 SW 1045 (answer al- 
leging ownership in third person); 
Frederick v. Gehling, 89 Nebr. 93, 130 
NW 968. 

[d] Answer held insufficient.—_Ne- 
her v. Kauffman, 197 Cal. 674, 242 P 
713; Durst v. Jolly, 35 Cal. A. 184, 169 
P 449: Hackworth v. Layne, 56 SW 
817, 22 KyL 185; Wagar v. Bowley, 
104 Mich. 38, 62 NW 293; Hart v. 
Hone, 57 N. D. 590, 228 NW 346; Maas 
v. Wilbur, 41 N. D. 142, 170 NW 325. 

7, Weston v. Estey, 22 Colo. 334, 
45 P 367; Dodge v. Millett, 23 Colo, A. 
64, 127 P 247. 

8. Phillips v. Vermeule, 88 N. J. 


Co. v. Cambell, 95 Conn. 399, 111 A 
Lotta v. Taylor, 63 Fla. 487, 58 
{a] Allegations held material.— 
Hartford-Connecticut Trust Co. v. 
Cambell, 95 Conn. 399, 111 A 864. 

ll. Crocker v. Ingersoll Engineer- 
ing, etc., Co., 205 Fed. 99 [rev on other 
grounds 228 Fed. 844, 143 CCA 242]; 
Hart v. Hone, 57 N. D. 590, 223 NW 
346; Watterson v. Ury, 5 Oh. Cir. Ct. 
347,38 Oh. Cir Deen 171. 

[a] Rule applied.—In a suit to 
set aside a land contract as a cloud on 
plaintiff's title, an allegation that 
plaintiff did not have title in fee sim- 
ple, free and clear of liens and encum- 
brances, without showing in what re- 
spect the title was defective or stating 
any facts on which the court could 
base an opinion as to whether or not 
the conclusion stated was true, was 
evasive and insufficient to raise an 
issue as to title. Crocker v. Ingersoll 
Engineering, etc., Co. 205 -Fed. 99 
{rev on other grounds 228 Fed. 844, 
143 CCA 242]. 

12, -Chicago, ete, RR. Coy v~ Sioux 
City Stockyards Co., 176 lowa 659, 158 
NW 769, 143 NW 560. 

13. Bunch y. Bunch, 26 Ind. 400. 

14.\* See infra § 218. 

LBs Sec thes v. Steiner, 149 Ala. 104, 


16. McMaster v. Ruby, 80 Or. 476, 
157 P 782. 
17. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 185-188] 


cient where the petition contains a particular de- 
seription;!® but if defendant claims only a part of 
the land in dispute the answer must so describe such 
part that it may be identified.t® It has been held 
that, where defendants claimed a portion of the 
tract to which plaintiff asserted title, an answer ac- 
eurately describing that portion, which included a 
_part inclosed by defendant, was sufficient to warrant 
judgment for the inclosed lands.?° 

[§ 186] (2) Denials.2_ Ordinarily a denial of 
_a material allegation of the bill or complaint is suffi- 
cient to raise an issue.2? Under this rule a denial of 
plaintiff’s title?® or possession?‘ is sufficient, with- 
out any affirmative allegation of title in defendant.?° 
In some jurisdictions, however, it has been held that, 
to constitute a defense, defendant must set up some 
claim to, or interest in, the property,?® and that, 
while a defense asserting an adverse title or claim, 
but containing no denials, is sufficient,27 an answer 
consisting only of denials, or of denials and admis- 
sions, is insufficient.28 An argumentative dental,?° 
or a denial in the form of a negative pregnant,®° is 
insufficient, as is a denial of a mere conclusion of 
law.?1 

Matters not in bill. A defendant who claims pro- 
tection as a bona fide purchaser without notice must 

18. Kirk v. Cassady, 217 Ky. 87, 288 
SW 1045; Paducah Cooperage Co. v. 
Paducah Veneer, etc., Co., 135 Ky. 53, 
121 SW 986. 

19. Patton v. Stewart, 173 Ky. 220, 
190 SW 1062; Paducah Cooperage Co. 
v. Paducah Veneer, etec., Co., 135 Ky. 
53, 121 SW 986. 

20. Foster v. Roberts, 179 Ky. 752, 
201 SW 334. 

21. Generally see Equity §§ 546, 
551, 555-559; Pleading §§ 328-334. 

22. Cal.—Butterfield v. Graves, 138 
Cal. 155, 71 P 510. 


Ida.—Bacon v. Rice, 14 Ida. 107, 93 
Sonu. 


228, 47 P_901 


668, 18 A 300. 
25. 


768; 
302, 88 P 283. 
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177, 80 AmD 441. 
-~Mo.—Babe v. Phelps, 65 Mo. 27. 
Mont.—Sklower v. Abbott, 19 Mont. 


N. J.—Beale v. Blake, 45 N. J. Ea. 


Cal.—Johnson_ v. 
Calei260, 1390 b 8.6; 
soe. v. Pacific Impr. Co., 139 Cal. 370, 
69 P 1064, 72 P 988 [aff 208 U.S. 614, 
28 SCt 569, 52)... ed. 6451]; 
Crawford, 116 Cal. 495, 48 P 488; Pen- 
nie v. Hildreth, 81 Cal. 127, 22 P 398; 
Murr v. Cohn, 87 Cal. A. 478, 262 P 
Peterson v. Plunkett, 4 Cal. A. 
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deny such notice, although not distinctly alleged in 
the complaint,?? and the pleader must deny fully, 
in the most precise terms, every circumstance from 
which notice could be inferred.*? 

[§ 187] (3) Admissions.*+ A defendant is, of 
course, bound by facts admitted in his answer.*® 
Thus a direct admission that plaintiff is in posses- 
sion binds defendant,*® and the binding force of 
such admission is not avoided by a special averment 
that plaintiff obtained possession by fraud.*’ Ma- 
terial allegations of the complaint,?* such as plain- 
tiff’s title?® or possession,*® if not denied when sus- 
ceptible of a denial, stand admitted. And where 
defendant files a cross bill praying possession, he 
thereby admits that possession is in plaintiff.4? If 
plaintiff alleges title by devise, and the answer con- 
tains only a general denial, the effect of the answer 
is to admit that plaintiff acquired such interest in the 
land as the devisor had at the time of his death.*? 

Construction. The statutory rule in some juris- 
dictions that pleadings shall be liberally construed in 
determining their effect*® applies in determining 
whether or not an admission has been made in the 
answer.** 

[§ 188] (4) Pleading Particular Defenses—(a) 
Title in Defendant.. Where defendant relies on the 
A. 59, 127 P 242. 

31. Baldwin v. Rees, 6 Oh. Dec. 
(Reprint) 869, 8 AmLRec 556. 


32. Dailey v.*Kinsler, 35 Nebr. 835, 
53 NW_ 978. 


33. Dailey v. Kinsler, supra. 
Baker, 167 34. Generally see Equity §§ 564— 
United Land As-|566; Pleading §§ 338-354. 


35. Dunbar v. Morajeska, 20 Ariz. 
178, 178 P 777; Brusie v. Gates, 96 
Cal. 265, 31 P 111; Reed v. Calder- 
wood, 32 Cal. 109; West Side Masonic 
Temple Assoc. v. Smith, 177 Ill. A. 161. 

36. Reed v. Calderwood, 32 Cal. 


109. + 
Reed vy. Calderwood, supra. 


Adams v. 


ee v. Thompson, 26 Kan. 
4. 

Mont.—Sklower v. Abbott, 19 Mont. 
228, 47 P 901. 

N. D.—Hebden v. Bina, 17 N. D. 235, 
116 NW 85, 138 AmSR 700. 2 

S. D.—Hefiebower v. Wiley, 30 S. D. 
184, 138 NW 3870. 

[a] Defendant is entitled to be 
heard, where his answer denies the 
material allegations of the complaint. 
Hy eae v. Graves, 138 Cal. 155, 71 
Pe 50h ws 

[b] Answer held not to constitute 
denial of plaintiff’s allegation that de- 
fendant took with knowledge of plain- 
tiff’'s unrecorded deed. Heflebower v. 
Wiley, 30 S. D. 184, 1388 NW 370. 

23. Cal.—Johnson v. Baker, 167 
Cal. 260, 139 P 86; United Land Assoc. 
w; Pacific) Impr. (Co.> 139 Cal. 370,69 
P 1064, 72 P 988 [aff 208 U. S. 614, 28 
SCt 569, 52 L. ed. 645]; Pennie v. Hil- 
dareth,, $1) Cali-127,°22 P' 398. Cohn v. 
Klein, (A.) 284 P 967. 

Minn.—Wheeler v. Winnebago Pa- 
per Mills, 62 Minn. 429, 64 NW 920 
foverr Donohue vy. Ladd, 31 Minn. 244, 
17 NW 381]; Wakefield v. Day, 41 
Minn. 344, 48 NW 71; Jellison v. 
Halloran, 40 Minn. 485, 42 NW ‘392. 

Miss.—Soria v. Stowe, 66 Miss. 615, 


Ome LG 

Mo.—Nobel v. Cates, 230 Mo. 189, 
130 SW 302. 

N. Y¥.—Peck v. Brown, 25 N. Y. Su- 
per. 119, 26 HowPr 350. 

{a] Denial held sufficient.—In an 
action by a trustee, an answer sSet- 
ting up facts showing that the pur- 
poses of the trust have been accom- 
plished amounts to a denial of his ti- 
tle, and is sufficient. Peck v. Brown, 
25 N. Y. Super. 119, 26 HowPr SO ve 


24. Kan.—Pierce v. Thompson, 
Kan. 714. : 
Minn.—Meighen y. Strong, 6 Minn. 


Kan.—Pierce v. Thompson, 26 Kan. 
714. 

Minnu.—Wheeler v. Winnebago, 62 
Minn. 429, 64 NW 920 [overr Donohue 
vy. Ladd, 31 Minn, 244, 17 NW 381]. 

Mo.—Babe v. Phelphs, 65 Mo. 27. 

.- D.—Hebden v. Bina, 17 N. D. 
235, 116 NW 85, 138 AmSR 700. 

[a] Where defendant denied plain- 
tiff’s title, a further allegation that 
defendant’s title was a fee simple ti- 
tle held by him as trustee under a 
will was unnecessary. Noble v. Cates, 
230 Mo. 189, 130 NW 302. 

26. McMillan v. Hayman, 74 Colo. 
300,221 Pe. 893, Mmpire VRanch, etc, 
Co. v. Bender, 49 Colo. 522, 113 P 494; 
Lambert v. Shumway, 36 Colo. 350, 
85 P 89; Weston v. Estey, 22 Colo. 
334, 45 P 367; Amter v. Conlon, 22 
Colo. 150, 48 P1002; Wall v. Magnes, 
17 Colo. 476, 30 P 56; Dodge v. Millett, 
23 Colo. A. 64, 127 P 247; Wannamak- 
er v. Pendleton, 21 Colo. A. 174, 121 P 
108. 

Setting out nature of defendant’s 
interest or claim see infra § 189. 

27. Empire Ranch, etc., Co. v. Web- 
ster, 52 Colo. 207, 121 P 171 [overr on 
this point Mitchell v. Knott, 43 Colo. 
135, 95 P 335 (which was erroneously 
based on a misapprehension of what 
was decided in Lambert v. Shumway, 
36 Colo. 350, 85 P 89)]; Wall v. Mag- 
nes, 17 Colo. 476, 30 P 56. 

28. McMillan v. Hayman, 74 Colo. 
300, 221 P 893; Empire Ranch, etc., 
Co. v. Webster, 52 Colo. 207, 121 P 
171; Litch v. Bryant, 46 Colo. 160, 
103 P 289; Mitchell v. Knott, 43 Colo. 
135, 95 P 335; Lambert v. Shumway, 
86 Colo. 350, 85 P 89; Dodge v. Mil- 


lett, 23 Colo. A. 64, 127 P 247. And see 
cases supra note 26. 
29." Watterson. v., Ury, 5 Oh. Cir: 


Cras On. City Dec.c1i 1. 
30. McLaughlin y. Wilson, 23 Colo. 


38. Vandergrift v. Shortridge, 181 
Ala. 275, 61 S 897; Harris v. Harris, 
7 Cal. A. Unrep, Cas. 319, 88 P 384. 

39. Bennett v. Chaffe, 69 Miss. 279, 
13 S 731; Stanley v. Topping, 71 Or. 
590, 143 P 632. 

40. Vandegrift v. Shortridge, 181 
Ala. 275, .61 S897; Horn v.° Bates, 
(Ky.) 114 SW 763; Watterson v. 
Uny,-5 ‘Ohi Cir, Cts, 847,37 Oh. Cir Dee: 


vila Slater v. Reed, 37 Or. 274, 60 P 
[a] Illustration.—Where the com- 


plaint alleges plaintiff’s possession 
and right of possession, and defendant 
denies the right of possession, the 
actual possession of plaintiff is ad- 
mitted. Slater v. Reed, 37 Or. 274, 


60 P 709. 

41. Collier v. Goessling, 160 Fed. 
604, 87 CCA 506. 

42. Shirk v. Williamson, 50 Ark. 
562, 9 SW 307. 

43. See statutory provisions. 

44. Long v. Lackawanna Coal, etc., 
Co., 233 Mo. 713, 136 SW 673. 

fa] Answer held not admission of 
plaintiff’s title—An answer which ad- 
mits that prior to a designated date 
plaintiff was the owner of the land, 
and that on that date he contracted to 
sell it as set forth in the petition, that 
plaintiff, as vendor, undertook to cure ~ 
defects in the title, but failed to do 
so, that a claimant under the pur- 
chaser had been at all times ready to 
take the title and carry out the con- 
tract as soon as the title became per- 
fected, but that plaintiff refused to 
perfect the title and fraudulently at- 
tempted to convert the partial pay- 
ment to his own use, ete., when lib- 
erally construed as required by stat- 
ute, does not sustain an admission of 
title in plaintiff, but puts such title 
in issue. Long v. Lackawanna Coal, 
etc., Co., 233 Mo. 713, 136 SW 673, 
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defense that title to the land is in him, he must set 
up such defense by appropriate allegations in his 
answer.*® Any language which sets forth facts 
which show a good title in defendant, and which, by 
fair and reasonable construction, import a denial of 
plaintiff’s title and right of possession, is sufficient,*® 
and defendant need not recite all the evidence by 
which his ownership is to be established,*’ nor set 
forth the source of his title,#® unless the statute so 
requires, either expressly*® or by implieation.°® An 
answer which, without denying plaintiff’s title, sets 
up an easement in the land as a full defense to the 
cause of action is bad.°1 

Equitable title. Generally, defendant, to avail 
himself of an equitable title as against plaintiff’s 
legal title, should specifically plead it,°? although in 
some jurisdictions a contrary rule obtains.°° An 
answer setting up an equitable interest under a con- 
tract should allege the fairness of the contract and 
the adequacy of the consideration,®* and, where the 
contract is one of sale, an answer which contains 
no statement of facts showing performance of con- 
ditions precedent by defendant, or excuse for non- 
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[§§ 188-190 


performance, fails to state a defense.°® 

Mode of raising objections. Where the allega- 
tions of title in defendant are uncertain and indefi- 
nite, the remedy is by motion to make the answer 
more definite and certain,®>® and not by a request 
for a bill of particulars,°” or by an objection to the 
introduction of evidence.°*® 

[§ 189] (b) Adverse Claim. It has been held 
that, in statutory proceedings to determine adverse 
claims, defendant, relying on an adverse claim in 
himself, must plead the nature of his claim,°® al- 
though the claim need not be set forth at length 
where this has already been done in the complaint.®° 
On the other hand it has been held that an answer 
denying plaintiff’s ownership and right of posses- 
sion and admitting that defendant claims some in- 
terest in the property is sufficient, without setting 
forth the nature of defendant’s claim. 

[§ 190] (c) Adverse Possession. Where defend- 
ant pleads title in himself by adverse possession, 
the facts stated must be sufficient to constitute such 
defense,°* and an answer purporting to set up the 
defense, that defendant was in adverse possession of 


45. Ala.—Rucker v. Jackson, 180 
Ala. 109, 60 S 139, AnnCas1915C 1058. 

Alaska.—Delaney v. Kiernan, 3 
Alaska 191 


Cal.—O’Brien vy. O’Brien, 197 Cal. 
Dileie sae 8 Oly 

Colo.—Foster v. Gray, 24 Colo. A. 
Bat a P 146. 
fel ll:—Gage v. Reid, 118 Ill. 35, 7 NE 

Ky. v. Stewart, 173 Ky. 


220, 190 SW 1062; 
13 Ky. Op. 647. 

S. D.—Male v. Brown, 11 S. D. 340, 
77 NW 585. 

Tex.—Harle v. Texas Southern R. 
Co., 39 Tex. Civ. A. 43, 86 SW 1048. 

Utah.—State v. Rolio, 262 P 987. 

fa]. Where plaintiff makes alleged 
ownership his sole basis of action, an 
answer is not demurrable where it 
makes a specific denial of such owner- 
ship with positive, affirmative aver- 
ments showing fee simple title in de- 
fendant. Male v. Brown, 11 D. 
340, 77 NW 585. - 

[b] Allegation in answer that land 

is property of defendant, subject only 
to certain recited mortgages, and 
showing further the issue to him ofa 
final receipt therefor by the United 
States land office, is a sufficient alle- 
gation of defendant’s ownership. 
Grace v. Ballou, 4 S. D. 333, 56 NW 
1075. 
{[c] Title acquired pendente lite 
must be pleaded. Rucker v. Jackson, 
180’ Ala. 109, 60 S, 139, AnnCas1915C 
1058; Gage v. Reid, 118 Ill. 35, 7 NE 
127 


{d] Identifying land.—An answer 
alleging that defendant is the owner 
of certain described land, but failing 
to state that such land is within the 
boundary of the land described in the 
complaint or to deny that plaintiff is 
in possession of the land described in 
his complaint, is insufficient. _ Greer 
v. Ludlow, 13 Ky. Op. 647. 

“[e] Allegations held sufficient.— 
(1) An answer denying that plaintiff 
was at any time the owner of any 
right, title, or interest in or to the 
premises, or any part thereof, and 
denying that defendants had no es- 
tate, right, title, or interest therein, 
‘and alleging that at the commence- 
ment of the action certain defendants 
owned, and still own, the legal title 
in fee ‘to all the premises, is sufficient, 
although alleging that such defend- 
ants hold the legal title under certain 
trusts, which are not described, but 
with which it is alleged plaintiff is in 
no wise connected. Butterfield v. 
Graves, 188 Cal. 155, 71 P 510. (2) 


Greer v. Ludlow, 


An allegation of the answer in an ac- 
tion to quiet title that defendant “is 
the owner and entitled to the posses- 
sion” of the land described under a 
patent duly executed by the federal 
government “conveying the same to 
the said defendant” raised an issue on 
plaintiff's claim of title. Foster v. 
Gray, 24 Colo. A., 247,251,133) 146. 
3) An answer alleging that defend- 
ant bought the property at a receiv- 
er’s sale, that the property had been 
placed in the receiver’s hands and was 
sold under order of the court, and that 
title thereby vested in defendant, is 
good on demurrer. Harle v. Texas 
Southern R. Co., 39 Tex. Civ. A. 43, 
86 SW 1048. 

46. Dodge v. Millett, 23 Colo. A. 
64, 127 P 247. 

[a] Bule applied.—An answer ad- 
mitting defendant’s adverse claim, de- 
nying the other allegations of the 
complaint, alleging that plaintiff’s 
claims are based only on a void tax 
title, and that defendant is the owner 
in fee simple and in possession, is 


sufficient. Millage v. Richards, 52 
Colon bi2) sl 225sPe SS. 
47. Clark v. Huff, 49 Colo. 197, 112 


P 542; Bryan v. McCaskill, (Mo.) 175 
SW 961; Male v. Brown, 11S. D. 340, 
77 NW 585; Grace v. Ballou, 4 S. D. 
333, 56 NW 1075. 

[a]. Tllustration.—An answer that 
defendants were the owners in fee 
simple by title from the United States 
was a Sufficient plea of the nature of 
their interest to put plaintiff to proof 
of his title, it not being necessary to 
plead the evidence. Clark v. Huff, 49 
Colo. 197, 112 P 542. 

48. Tilton v. Russek, 171 Cal. 731, 
154 P 860; Peterson y. Plunkett, 4 
Cal. A. 302, 88 P 283. 

49. Reeder v. Cox, 218 Ala. 182, 
118 S 338; Adams v. Pollak, 217 Ala. 
688, 117 S 299; Moore v. McAllister, 
205 Ala. 512, 88 S 648; Kinney v. Stein- 
er, 149 Ala. 104, 43 S 25. 

50. Hooper vy. New York, 96 Misc. 
47, 160 NYS 14. 

51. Messick v. Midland.R. Co., 128 
Ind. 81, 27 NE 419. 

52. United Land Assoc. v. Pacific 
Tmpr,)Go.:,, 139. Cal3 70; 169 Py 1 06455 72 
P 988 [aff 208 U. S. 614, 28 SCt 569, 
52 L. ed. 645]; Lagorio v. Yerxa, (Cal. 
AS)- 273 P 856. 

[a] Answer held not to show equi- 
table title—An answer alleging that 
defendant claims under an agreement 
with plaintiff's mortgagor whereby 
defendant is to receive a conveyance 
of an undivided one half of the land 
on the payment of the purchase price, 


and that an action pending between 
defendant and the mortgagor’s per- 
sonal representative, to which plain- 
tiff is a party, to settle partnership ac- 


‘counts, and sell the land without al- 


leging payment of the price, or any 
excuse for failure to pay it, or that, 
on settlement of the accounts, defend- 
ant will be entitled to any interest in 
the land, is demurrable. Pennie v. 
Hildreth, 81 Cal. 127, 22-P 398. 

onoble v. Cates, 230 Mo. 189, 130 


55. Pennie v. Hildreth, 81 Cal. 127, 
220 PA8 98; “Archer yi. Miller, 73. Cal. 
A. 678, 239 P 92. 

56. Pillsbury v. Baldwin, 86 Iowa 
744, 53 NW 278; Hooper v. New York, 
96 Misc. 47, 160 NYS 14. 


57. Hooper v. New York, supra. | ~ 
58. Pillsbury v. Baldwin, 86 Iowa 
744, 538 NW 278. . “. 
59. Lambert v. Murray, 52 Colo. 


156, 120 P 415; Empire Ranch, etc., 
Co. v. Bender, 49 Colo, 522; 113 Pp 494; 
Lambert v. Shumway, 36 Colo. 350, 85 
P 89; Weston v. Estey, 22 Colo. 334, 
45 Pp 367; Wall v. Maynes, 17 Colo. 
476, 30 P 56; Dodge v. Millett, 23 Colo. 
A. 64, 127 P 247; Wannamaker v. 
Pendleton, 21 Colo. A. 174, 121 P 108; 
Colburn v. Dortic, 18 Colo. A. 96, 70 P 
5a Orentlicherman v. Matarese, 99 
Conn. pe i ks ied teers AN Hartford- 
Connecticut Trust Co. v. Cambell, 95 
Conn. 399, 111 A 864; Foote v. Brown, 
78 Conn. 369, 62 A 667; Manning v. 
Nees oon 97, Or. 394, 191 P Gh(ya ae 

[a] Answer held to. show claim to 
some extent. adverse.—The answer in 
a suit to quiet title to an undivided 
three-fourths interest in the land 
shows a claim to some extent adverse 
to plaintiff's interest, and therefore 
should not be stricken out, plaintiff 
claiming a three-sixteenths interest 
through M, and defendant claiming a 
one-tenth interest through M, and it 
appearing from the pleadings that M 
originally owned not exceeding a one- 
fifth interest. Colburn v. Dortie, 12 
Colo An9 6,0) we =a, 

- 60. Hartford- Connecticut Trust Co. 
v. Cambell, 95 Conn. 399, 111 A 864. 

61. Weyse v. Biedebach, 86 Cal. A. 
712, 261 P 1086. 

62. Webber v. Clarke, 74 Cal. 11, 
15 P 431; Harvey v. Morgan, 58 Fla. 
427, 51S 140; Pifer v. Berkey, 229 Pa. 
394, 78 A 990. 

[al Pleading such defense under 
code.—Where adverse possession un- 
der color of title is relied on in an ac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Areher v. Miller, 73 Cal. A. 678, 


§§ 190-195] 


the lands when plaintiff took conveyance, is bad for 
failure to aver that defendant entered, believing 1n 
good faith that he had title.°? If the answer specifi- 
eally denies plaintiff’s ownership, and alleges title in 
defendant by adverse possession, it need not be 
accompanied by a plea that the action is barred by 
the statute of limitations.*4 

[§ 191] (d) Miscellaneous Defenses. Where de- 
fendant seeks to avail himself of the defense that 
an adequate remedy at. law exists,°> or that the con- 
veyance which plaintiff pleads as the’basis of his 


title is fraudulent,®°* he must plead such defense in 


his answer. And where it does not appear upon the 
face of the complaint that the action is barred by 
limitations, the question ean be presented only by 
answer.°* In case of gross laches the court will 
refuse to entertain the suit, although defendant does 
not plead such defense in his answer.®® 

[§ 192} (5) Partial Defenses. An answer which 
does not deny plaintiff’s title, but sets up that de- 
fendant has an easement in the land, is good as a 
partial defense to the action.°® So an answer 
which confesses that the fee is in plaintiff may pro 
tanto defeat the action where, by appropriate and 
adequate averments, it sets forth that defendant 
holds a lien;*° that is to say, it may at least secure 
a lien hold and provision in the decree, reserving, 
protecting, or enforcing his lien.*t But this rule 
cannot apply where the answer confesses that the 
fee is in plaintiff, and does no more than show that 
a stranger to the action holds an outstanding lien.*? 

[§ 193] (6) Joinder and Consolidation of De- 
fenses; Inconsistent Defenses. The general rule 
allowing several defenses to be pleaded?® applies to 
actions to quiet title.** The fact that defendant’s 
right to relief arose after the complaint was filed 
does not support a claim of misjoinder of defenses, 


tion to quiet title, it is proper to plead 81. 
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Cal.—Hayward v. Black, 46 Cal. 
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where there is no repugnance or inconsistency in 
the several grounds of defense, the new matter plead- 
ed affects all the parties and no others, and the trans- 
action out of which defendant’s right to relief arose 
is connected with the subject matter of the action.’” 
So allegations of tax title and the facts by which 
it was acquired, in one defense in an answer, are 
in no wise inconsistent with a claim of title ante- 
cedent to it, and do not qualify the allegation of 
such antecedent title in a previously stated separate 
defense.*® In jurisdictions where inconsistent de- 
fenses are allowed, defendant in an action to quiet 
title to a right of way could set up the defense that 
plaintiff’s use of the way was merely permissive, and 
also that the right of way was a public highway, al- 
though such defenses were inconsistent.*? 
Consolidation. If certain defenses, repeated in 


‘separate denials of the answer, are, in substance, 


specifications of sources of title, the court may prop- 
erly order them consolidated, and hence commits no 
error in merely striking out the repetition of the de- 
nials.7§ 

[§ 194] (7) Pleading Counterclaim.”® Under the 
code provisions governing pleading,®® it is generally 
held that, in actions to quiet title or remove a cloud, 
matter may be pleaded as a counterclaim if it con- 
stitutes a cause of action in favor of defendant 
against plaintiff, and is connected with the subjeet 
of plaintiff’s action;*t and even where such matter 
is set up in the answer and may be a complete de- 
fense to the cause of action alleged in the complaint, 
it may also be pleaded as a counterclaim.*? But 
defendant cannot interpose a counterclaim for a 
mere money demand.** 

[§ 195] c. Disclaimer**—(1) In General. ‘Where 
defendant does not in fact claim any adverse inter- 
est, he should appear and file a disclaimer,®® the 


parcels described in the complaint. 


the section of the code establishing 
the period of limitations, omitting all 
references to the explanatory sec- 
ae Webber v. Clarke, 74 Cal. 11, 15 

[b] Allegations held sufficient.— 
Harvey v. Morgan, 58 Fla. 427, 51 S 


ie out v. Berkey, 229 Pa. 394, 78 
A 3 
63. Elliott v. Frakes, 90 Ind. 389. 
64. Huntsman v. Huntsman, 56 


Utah 609, 192 P 368. 

65. Nickerson v. Canton Marble 
Con 35. App. Ding a 11) 54) NY S275 
Kimball v. Baker Land, ete., Co., 152 
Wis. 441, 140 NW 47 

66. Whitney Vv. Sherman, Saar. 
AB Le LE Os 


67. Brusie v. Gates, 80 Cal. 462, 
22 P 284. ; 

68. Mayse v. Gaddis, 2 App. (D. C.) 
20. 

69. Messick v. Midland R. Co., 128 


Ind. 81, 27 NE 419. 

70. ‘Manifold v. Jones, 117 Ind. 212, 
20 NE 124. 

71. Manifold vy. Jones, supra. 


72. Manifold v. Jones, supra. 

73. See Pleading § 248. 

74. Flint v.. Dulany, 37 Kan. 332, 
15 P 208; Branham v. Bezanson, 33 
Minn. 49, "21 NW 861. 

75. Flint Vn Dulanyay3t Kan) 13382, 
15 /R72.08: 

76. Branham v. Bezanson, 33 Minn. 


49, 21 NW 861. 

77. Costello v. 
152,223 P 567. 

78. Dawson v. Orange, 78 Conn. 96, 
61 A 101. 

79. Counterclaim barred by limita- 
tions sce supra § 126. 

Cross complaint or counterclaim in 
nature thereof to quiet title see infra 
§§ 198-203. 

sO. See statutory provisions. 


Sharp, 65, Cal. A: 


A. 504, 189 P 460. 

Ind.—Drebing vy. Zanrt; 55 Ind. A. 
492, 104 NE 46. 

Ky. —Taylor v. Wilson, 182 Ky. 592, 


206 SW 865. 

Minn.—Griffin v. Jorgenson, 22 
Minn. 92; Eastman y. Linn, 20 Minn. 
433. 

Mo.—Randolph vy. Ellis, 240 Mo. 216, 
144 SW 483. 

N. Y.—Moody v. Moody, 16 Hun 189. 

N. C.—McLean v. McDonald, 173 N 
C. 429, 92 SH 148, 149 [cit Cycl. 

N. D.—Farmers’ State Bank v. An- 
ton, 51 N. D.'202,'199 NW 582, 584 
[quot eve: Power Vv. Bowdle, 3 iNT ID) 
a0G 54 NW 404, 44 AmSR 511, 21 LRA 
328. 

Okl.—Clark v. Duncanson, 79 OkIl. 
180, 192 P 806, 16 ALR 315. 

g. D.—Danielson v. Rnd, 20) Sie D: 
478, 107 NW 680. 

Wis.—Wille v. Maas, 156 Wis. 274, 
145 NW 783 

fa] Tllustration.—A breach of an 
agreement between plaintiff and de- 
fendant, whereby defendant is pre- 
vented from redeeming the premises 
from plaintiff who has redeemed from 
foreclosure and received a Sheriff's 
certificate of sale, and refuses to per- 
mit defendant to redeem from him, 
presents sufficient basis for a counter- 
claim. Farmers’ State Bank v. An- 
ton, 51 N. D. 202, 199 NW 582. 

[b] Matters not germane to cause 
of action pleaded (1) cannot be set 
up by defendant. Maupin vy. Long- 
acre, 315 Mo. 872, 288 SW 54; Byerly 
v. Humphrey, 95 IN-e Ce yoo Les C2) A 
complaint sought to quiet title to 
three parcels of real estate. Defend- 
ants filed a pleading setting up a tax 
lien on the undivided three fourths 
of three parcels of land, but not al- 
leging that the same was the land or 


It was held that the pleading did not 
contain matter arising out of, or con- 
nected with, plaintiff's cause of action, 
nor would it tend to-reduce plaintiff's 
claim or demand. Thompson v. 
Toohey, 71 Ind. 296. (3) A counter- 
claim for slander of title cannot be 
interposed to an action to remove a 
cloud from title. 'Thompson v. Buch- 
anan, 195 N. C. 155, 141 SE 580. 

{c] Pleading held counterclaim.— 
Drebing v. Zahrt, 55 Ind. A. 492, 104 
NE 46 (although not so designated) ; 
Clark v. Duncanson, 79 Okl. 180, 192 
P 806, 16 ALR 315. 

[d] Pleading held not counter- 
claim.—Taylor v. Wilson, 182 Ky. 592, 
206 SW 865. 

82. Griffin v. Jorgenson, 22 Minn. 
92; Farmers’ State Bank v. Anton, 51 
N. D. '202,) 199° NW. 582, 584 [quot 


Cyc]. 

83. Hayward v. Black, 46 Cal. A. 
504, 189 P 460; Lewis v. Weitbrec, 58 
Colo. 147, 143 P 1037; Maupin v. Long- 
acre, 315 Mo. 872, 288 SW 54; Kane v. 
Borthwick, 50 Wash. 8, 96 P 516. 

84. Disclaimer generally see Dis- 
claimer 18 C. J. p 1049; Equity § 455; 
Pleading § 197. 

85. Cal.—Baar v. Smith, 201 Cal. 
87, 255 P 827; Quint v. McMullen, 103 
Cal. 381, 37 P 381; Bulwer Cons. Min, 
Co. v. Standard Cons. Min. Co., 83 Cal. 
589, 23 P 1102; Pennie v. Hildreth, 81 
Cal. 127, 22 P 398; Brooks v. Calder- 
wood, 34 Cal. 563; Dupuy v. Leaven- 
worth, dv Cab. 262. 

Colo.—Wall v. Magnes, 17 Colo, 476, 
30) 56: 

Conn.—Hartford-Connecticut Trust 
Wa v. Cambell, 95 Conn. 399, 111 A 

Ind.—Kitts v. Willson, 130 Ind. 492, 
29 NE 401; Miller v. Curry, 124, Ind. 
48, 24 NE 219, 374; Walker y. Steele, 
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purpose of which ordinarily is to save defendant 
from lability for eosts.8° A disclaimer consists 
of a denial of the insistence upon any claim or right 
in the property, and the renunciation of all elaim 
thereto,5* ‘and has been held so far to resemble a 
release or conveyance of the land that, in general, 
no person can disclaim who is not capable of convey- 
ing the land.*® To be effective the disclaimer must 
be absolute and unqualified,®® and a denial “except as 
hereinafter stated” is not an absolute disclaimer.°®° 
On the other hand it has been held that, where the 
facts necessary to constitute a cause of action under 
the statute are the actual possession of the land by 
plaintiff, and some claim on the part of defendant, 
adverse to him, of an estate or interest in the land, 
an answer denying any interest thereunder other 
than a lien on the land amounts to a disclaimer. 
It has been held that a disclaimer is a good answer 
when defendant is out of possession,®*? but that the 
rule is otherwise where he is in possession and, with- 
out denying or yielding possession, simply disclaims 
title.®8 

Disclaimer as to part. If defendant does not claim 
a part of the land, he should specify in his answer 


121 Ind. 436, 22 NE 142, 23 NE 271; 
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Godines, 1 Porto Rico Fed. 174. 
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the part disclaimed, failing fo @uv whies he must be 
treated as claiming the whole.®* But the same court 
has held that no formal disclaimer is necessary as to 
that part of the property not claimed by defendant.*° 

Answer with disclaimer. Under some cireum- 
stances a disclaimer must be accompanied by an an- 
swer in order to make it. effective.?°® 

Demurrer. A disclaimer is not subject to de- 
murrer.°* 

[§ 196] (2) Operation and Effect®*—(a) In Gen- 
eral. A disclaimer by a defendant generally oper- . 
ates as an estoppel, and between the parties and their 
privies is an absolute bar to any other assertion of 
the right renounced.°® A disclaimer by the prin- 
cipal defendant, after the appearance and filing of 
a cross bill by another defendant, does not affect 
the jurisdiction of the court.? 

As notice. Where defendant, who had conveyed 
the land in controversy, disclaims, plaintiff is charged 
with notice of the grantee’s rights.” 

[§ 197] (b) Judgment on Disclaimer. Where de- 
fendant files a disclaimer, it is generally held that 
plaintiff is entitled as of course to a judgment quiet- 
ing title to the land disclaimed,* without imposing 


98. Effect on liability for costs see 


Saal tale v. Lotton, 118 Ind. 1, 20 NE 
OS mr ad Vv. Cates; Tsp, 5: Mon: 

Mich.—Ellison v. Kittridge, 45 
Mich. 475, 8 NW 95; Blodgett v. 
Dwight, 38 Mich. 596. 

Miss.—Osburn vy. Hinds County, 71 
Miss. 19,14 S 457. 

Nev.—Scorpion Silver Min. Co. v. 
Marsano, 10 Nev. 370. 

N. Y.—Davis v. Read, 65 N. Y. 566; 
McCosker v. Brady, 1 Barb. Ch. 343 
Pathe T UN. Yan2144s 

Or.—Moores v. Clackamas County, 
40 Or. 536, 67 P 662. 

Tex.—Howard v. Davis, 6 Tex. 174. 

Wis.—Mitchell v. Lyons, 163 Wis. 
399, 158 NW 70. i 

[a] Excuse for failure to disclaim. 
—In a suit against a grantee in a 
quitclaim deed from a person of the 
same name as the true owner of the 
land, the grantee having good reason 
to suppose that his grantor was not 
the actual owner, his failing to dis- 
claim, and answering, thereby un- 
necessarily causing costs, is not justi- 
fied by his professing willingness to 
do justice and to settle for a small 


bonus. Blodgett v. Dwight, 38 Mich. 
596. 
[b] Release accompanying  dis- 


claimer.—Under some statutes it is 
not enough for defendant fully and 
fairly to disclaim all title in his an- 
swer, but such disclaimer must be ac- 
companied by a release or an offer to 
release. Loftus v. Cates, 1 T. B. Mon. 
(Ky.) 97; Ellison v. Kittridge, 45 
Mich. 475, 8 NW 95; Mitchell v. 
Lyons, 163 Wis. 399, 158 NW 70; Dur- 
bin. v. Knox, 132 Wis. 608, 112 NW 


1094. 

86. McAdams v. Lotton, 118 Ind. 1, 
20 NE 523; Moore v. Wallace, 16 Okl. 
114, 82 P 825. See cases supra note 
85. See also infra § 290. 

87. Moores v. Clackamas County, 
40 Or. 536, 67 P 662. And see Dis- 
claimer 18 C. J. p 1049. 

88. Kentucky Union Co. v. Cornett, 
112 Ky. 677, 66 SW 728, 23 KyL 1922. 

s9. Cal—De Uprey :v. De Uprey, 
27 Cal. 329, 87 AmD 81. 

Mich.—BHllison v. Kittridge, 45 
Mich. 475, 8 NW 95. 

Okl.—Moore v. Wallace, 16 Okl. 114, 
82 P 825. 

Or.—Moores v. Clackamas County, 
40 Or. 536, 67 P 662. 

Porto Rico.—Kortright v. Cruz de 


See Loftus v. Cates, 1 T. B. Mon. 
(Ky.) 97 (where it was said by way 
of dictum that it might well be doubt- 
ed whether an answer amounts to a 
disclaimer where, although it avers 
that defendant does not claim any in- 
terest, it controverts plaintiff's right 
to come into equity and puts him upon 
proof). 

{a] Disclaimer held sufficient.— 
Kortright v. Cruz de Godines, 1 Porto 
Rico Fed. 174. 

90. Moores v. Clackamas County, 
40 Or. 536, 67 P 662. 


mien Brackett v. Gilmore, 15 Minn. 
5s 
[a] This decision rests, however, 


upon the proposition that a lien up- 
on land is not such an estate or inter- 
est in it as to be the proper subject 
of an adjudication under the Minne- 
sota statute for the determination of 
adverse claims. Brackett v. Gilmore, 
15 Minn. 245. 

92. Miller v. Curry, 124 Ind. 48, 24 
NE 219, 374. 

93. Miller v. Curry, supra; Mc- 
edems v. Lotton, 118 Ind. 1, 20 NE 
5 > 


ao. 
94. Friedman v. Shamblin, 117 Ala. 
454, 23 S 821. 

95. Smith v. Rhodes, 206 Ala. 460, 
90 S 349. 

96. McDonald v. 
Fed. 724. 

{a] Dlustration.—Where, in a suit 
to remove a cloud on title, defendant 
S was charged with having conspired 
with the other defendants to create 
the cloud sought to be removed, he 
was not entitled to answer merely by 
disclaimer, but was required to an- 
swer the bill. McDonald v. McDonald, 
203 Fed. 724. 

97. Miller v. Curry, 124 Ind. 48, 24 
NE 219, 374; McAdams v. Lotton, 118 
Ind. 1, 20 NE 528. 

[a] Reason for rule.—‘A disclaim- 
er is essentially a confession, and 
this it purports to be. Its office is not 
to bar the action, but to save costs 
which accrue after the entry of a 
proper judgment embodying the re- 
lief the law awards the plaintiff. As 
it is all it professes to be, a demur- 
rer will not lie. It only asks relief 
from costs subsequent to the judg- 
ment, and this it is sufficient to se- 
cure. If it is sufficient for the pur- 
pose for which it is pleaded, it cannot 
be condemned.’ McAdams y. Lotton, 
118 Ind. 1, 4, 20 NE 523. 


McDonald, 203 


infra § 290. 

99. Pixley v. Huggins, 15 Cal. 127; 
Martin v. Stockton, 39 Cal. A. 552, 
179 P 894; New American Oil, etce., 
Co. v. Troyer, 166 Ind. 402, 76 NE 253, 
77 NE 739; Jordan vy. Stevens, 55 Mo. 
ae Hevyev. Hart, 64) Barbas GNemye) 


i. Rakow v. Tate, 93 Nebr. 198, 
140 NW 162. 
2. Brackett v. McClure, 24 Colo. 


A. 524, 135 P 1110; Weld v. Clarke, 
209 Mass. 9, 95 NE 651 (disclaimer by 
defendant who had conveyed the land 
does not vest it in plaintiff as a bona 
fide purchaser without notice of the 
prior conveyance). 

3. Cal.—Quint v. McMullen, 103 
Cali 381, 37 BP 381; Underwood v. Un= 
derwood, 87 Cal. 523, 25 P 1065; Bul- 
wer Cons. Min. Co. v. Standard Cons. 
Min. Co., 83 Cal. 589, 23 P 1102; Cas- 
tro v. Barry, 79 Cal. 448, 21 P 946. 

Colo.—Kendall v. San Juan Silver 
Min. Co., 9 Colo. 349. 

Minn.—Donohue y. Ladd, 31 Minn. 
244, 17 NW 381; Perkins v. Morse, 30 
Minn. 11, 13 NW 911, .14 NW 876. 

Miss.—Rives v. McNeil, 127 Miss. 
839, 90 S 595; Osburn v. Hinds Coun- 
ty, 71 Miss 19s Tf S245 7% 

Mo.—Burgess v. Magers, 24 SW 
(2d) 1042. 

Okl.—Brunson vy. Lightfeet, 87 Okl. 
202, 209 P 922. 

Tex.—Kyle v. Higginbotham, (Civ. 
A.) 288 SW 572 [mod (Commn. A.) 294 
SW 531]. See White Point Oil, ete., 
Co. v. Dunn, (Civ. A.) 18 SW (2d) 267 
(where defendants filed disclaimers 
covering portions of the land involved, 
it was proper to render judgment re- 
moving the cloud from all the land). 

See McAdams v. Lotton, 118 Ind. 1, 
20 NE 523 (where, however, defendant 
was in possession and the disclaimer 
only denied an assertion of present 
title, and did not deny that defendant 
was asserting a title at the time when 
the suit was commenced). 

[a] Denial in answer.—Where a 
petition alleges title in plaintiff and 
avers that defendant claims some ti- 
tle or interest, an answer denying 
such averment warrants a judgment 
for plaintiff. Barr v. Stone, (Mo.) 242 
SW 661; McDaniel v. Leuer, (Mo.) 230 
SW 633; Rohlf v. Hayes, 287 Mo. 340, 
229 SW 747; Gilchrist v. Bryant, 213 
Mo. 442, 111 SW 1128. 

[b] In Michigan, under the stat- 
utes, a mere disclaimer is insufficient 


For later cases, developments and chanvtes in the law see cumulative Annotations, same title, page and note number, 
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any limitation or qualification in defendant’s favor,* 
notwithstanding defects in the complaint,® and al- 
though the answer puts in issue material allegations 
of the complaint;* but in such ease the costs will 
ordinarily be imposed upon plaintiff.7 On the other 
hand it has been held that, where possession is nec- 
essary to sustain the action,® plaintiff is not entitled 
to judgment, even as to the property disclaimed, 
without proof of possession, if that fact is put in is- 
sue.2 A judgment on disclaimer may be set aside 
and defendant and his grantees allowed to defend 
where the disclaimer was made through inadvertence 
and mistake of fact.1° 

Dismissal. It has been held that, if defendant 
disclaims, and plaintiff fails to prove any pretension 
of claim before suit brought, no cause of action is 
made out, and the suit should be dismissed.1+ So, 
where plaintiff sues to remove, as a cloud on the title 
to his homestead, the record of a judgment hen not 
of itself constituting a cloud on such property, and 
defendant disclaims any purpose to assert a claim 
thereon, there is no justiciable issue, and the bill 
will be dismissed.12, Where defendant disclaims as 
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to part of the land, the court may dismiss the action 
as to such part instead of giving plaintiff judgment 
therefor.*® And where one of the defendants dis- 
claims, the action may be dismissed as to him.1* On 
the other hand it has been held that, where the court 
grants a nonsuit in favor of all defendants, one of 
whom had expressly disclaimed any interest, the non- 
suit as to him is error.?° 

[§ 198] 8. Cross Bill or Cross Complaint1*—a. 
Necessity and Propriety. Although it has been held 
that, where defendant relies on his own title.and 
the relief demanded by him ean be had on the aver- 
ments of his answer, a cross bill or cross complaint 
is unnecessary,+* and, if filed, may be stricken out,*® 
ior may be treated as a mere answer containing af- 
firmative matter,1® yet where defendant seeks af- 
firmative relief,?° such as the enforcement of a 
mortgage or other lien against the property,?? his 
right to file a cross complaint is recognized, especial- 
ly where the relief sought is not obtainable on his 
answer.”2 So, where defendant asserts a superior 
title in himself and seeks to have such title quieted, 


Clark v. 


to prevent a decree against defendant; | [aff 233 Ill. 79, 84. NE 181]; 18. Miller v. Luco, 80 Cal. 257, 22 
he must also offer to release to plain- | Duncanson, 79 Okl. 180, 192 P 806, 16] P 195; Keller v. McGilliard, 5 Cal. A. 
ue or he will be decreed to do ce ALR ares See Also, Stanton ee Free- 395, 90 PB 483. 
llison v. Kittridge, 45 Mich. 475 man, al. “A. , olding 19. ae ae 4 
NW 95. ; that, ae se to quiet title wees 171° P 705. EMER ERE RCE Sos 0, 
4. Wilson x. Neligh, 110 Nebr. 266, deed, which was to pass to plaintiffs wh 
192 NW 704. id only in the event that they effected fa] ere sole dispute is as to 


5. Fudickar v. Hast Riverside Irr. 
Dist., 109 Cal. 29, 41 P 1024. 

6. Donohue v. Ladd, 31 Minn. 244, 
17 NW 381; Perkins v. Morse, 30 
Minn. 11, 13 NW 911, 14 NW 876; 
Jordan vy. Stevens, 55 Mo. 361; Tate 
v. Wyatt, 77 Tex. 492, 14 SW 25. 

7. See infra § 290. 

8. See supra § 98. 
ee Brooks v. Calderwood, 34 Cal. 

10. Underwood v. Underwood, 87 
Cal ors, 20. Fb 1065. 

11... Davis va Read 65 N.-Y..566; 
Phillips v. Rome, etc., R. Co., 9 NYS 
799 [aff 128 N. Y. 578 mem, 28 NE 250 
mem]; Howard vy. Davis, 6 Tex. 174. 

[a] In Wisconsin a defendant who 
pleads a disclaimer, but defends on 
the merits and tenders no release as 
required by St. (1915) § 3186, is not 
entitled to a dismissal. Mitchell v. 
Lyons, 163 Wis. 399, 158 NW 70. 


ae Westman v. Clow, 38 F. (2d) 
[al Judgment of court would be 


merely declaratory of its opinion as to 
the validity of plaintiff’s claim of 
homestead, in no way affecting de- 
fendant. Westman v. Clow, 38 F. (2d) 
124. 


13. Packer v. Doray, 98 Cal. 315, 34 
P 118; Martin v. Stockton, 39 Cal. A. 
552, 179 P 894. 

14. Jeffords v. Young, 197 Cal. 224, 
239 P 1054. 

15. Parker v. Swett, 40 Cal. A. 68, 
LOR soll, 

16. See generally Equity §§ 596- 
617; Pleading §§ 380-391. 

Dismissal of original bill as affect- 
ing cross bill see infra § 239. 

17. Larkin v. Shasta County Super. 
Cree le Call n719,154, Pe 841) Annas 
1917D 670; Miller v. Luco, 80 Cal. 257, 
22 P 195; Wilson vy. Madison, 55 Cal. 
5; White v. McManus, 69 Cal. A. 50, 
230 P 472; Booth v. Stow, 38 Cal. A. 
£91, W775 Pw70'5; “Brooks iv. White, (22 
Cal. A. 719, 186 P 500; Keller v. Mc- 
Gilliard, 5 Cal. A, 395, 90 P 483; Cogh- 
lan v. Boise, 86 Ida. 613, / 212) P86; 
Bacon vy. Rice, 14 Ida. 107, OS) ia ylelis 
Roby v. South Park Comrs., 252 Til. 
575, 97 NE 225 [writ of error dism 
OSI, 610,135 SCt) 791,’ 59 Lived: 
1488]; Shields v. Sorg, 129 Ill. A. 266 


sales of other property for the gran- 
tor, which they did not do, it was not 
necessary that defendants demand by 
a cross complaint that the deed be de- 
livered up and canceled before they 
could defend against plaintiffs’ claim 
on the ground of failure of considera- 
tion). 

“While it is settled in this state 
that in an action to quiet title a de- 
fendant called upon by plaintiffs’ ac- 
tion to quiet title to land to set up his 
own claim of title may file a cross- 
complaint setting up his own alleged 
ownership and asking that he be ad- 
judged the owner, or may do the same 
thing in his answer, ordinarily no 
such practice is essential to his pro- 
tection, as a conclusion against the 
plaintiff upon the issues raised by the 
complaint and answer fully deter- 
mines the title as between the parties, 
and protects the defendant against 
any claim of the plaintiff as to title 
as fully as an affirmative decree in 
his favor would do,” Larkin v. Shasta 
County Super. Ct., 171 Cal. 719, 725, 
154 P 841, AnnGas1917D 670. 

[a] Tlustration.—In an action to 
determine conflicting claims to land in 
which plaintiff claimed exclusive own- 
ership and defendant by cross com- 
plaint claimed the same, the court 
could determine the respective rights 
of the parties as developed by evi- 
dence of an easement in defendant un- 
der the complaint and answer, the 
filing of the cross complaint being 
unnecessary to establish such inter- 
est. Pitcairn v. Harkness, 10 Cal. A. 
295, 101 P 809. 

[b] In Michigan a chancery rule 
authorizing a defendant by his answer 
to present the facts upon which his 
equity rests, without filing a cross 
bill, was held not to relieve defendant 
of the duty of setting out facts suf- 
ficient to show his right tq affirma- 
tive relief. McGuire v. Jttdge Van 
Buren County Cir. Ct., 69 Mich. 593, 
37 NW 568. 

[c] In Wisconsin a counterclaim 
setting up title in defendant and ask- 
ing that such title be quieted is un- 
necessary where the statute author- 
izes a defendant to answer, setting up 
any matter which, if proved, will es- 
tablish his own title. Sloan v. Rose, 
101 Wis. 523, 77 NW 895. 


location of boundary line between the 
parties, a cross complaint filed by de- 
fendant will be treated as an answer 
containing affirmative matter. Booth 
vy. Stow, 38 Cal. A. 191, 175. P 705. 

20. U.S. — Chicago, ele. Rs Cos-ve 
Wasserman, 22 Fed. 872. 

Ark.—Akins vy. Heiden, 177 Ark. 392, « 
7 SW (2d) 15. 

Cal.—Stratton v. California Land, 
ele: Co7 86 Cale 3538, 242 1065. 

Colo. —-Casserleigh v. Spar Cons. 
Min., Co., 23 Colo. Ue 239, 138 P 863. 

Conn.—Hartford-Connecticut Trust 
at v. Cambell, (954Conn./399; Adin A 

Ga.—Jones v. Thacker, 61 Ga. 329. 

Mich.—Vroman v. Thompson, 51 
Mich. 452, 16 NW 808. 

Minn.— Mueller v. Jackson, 39 Minn. 
431, 40 NW 565; Griffin v. Jorgenson, 
22 Minn. 92. 

R. I.—Bellini v. Neas, 146 A 634. 

21. Colo.—Tucker y.. McCoy, 3 
Colo. 284. 

Ind.—Shaw v. Meyer-Kiser Bank, 
199 Ind. 687, 156 NE 552; Morarity: v. 
Calloway, 134 Ind. 503, 34 NE 226; 
Killian v. Andrews, 1% Ind. 579, 30 
NE 700. ; 

Iowa.—Switz v. Black, 45 Iowa 597. 

Mont.—Skillen v. Harris, 277 P 803. 

Or.—Hanna v. Hope, 86 Or. 303, 168 
P 618. 

[a] Cross bill indispensably neces- 
sary.—A defendant seeking to enforce 
a specific lien in a suit to quiet title 
must do so by cross bill, and-must set 
forth the grounds on which he relies 
for affirmative relief. Tucker v. Mc- 
Coy, 3 Colo. 284. 

22. Manning v. Manning, 203 Ala. 
186, 82 S 436; Winter v. McMillan, 87 
Cal. 256, 25 P 407, 22 AmSR 343; 
White v. McManus, 69 Cal. A. 50, 230 
P 472; Wilson v. Hooser, 76 Wis. 387, 
45 NW 316. 

[a] Illustration.—Where respond- 
ent in statutory suit to quiet title 
seeks to have the title to an interest 
in, the property decreed in him under 
an agreement between him and plain- 
tiff for the joint purchase of the land 
and an aecounting of the rents and 
profits received by complainant, he 
seeks for affirmative relief beyond the 
statutory issues, and a cross bill for 
such relief was proper. Manning y. 
Manning, 203 Ala. 186, 82 S 436. 
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he must,?* or, at least, may,?* file a cross complaint 
or a counterclaim in the nature thereof. 
ease equity will retain jurisdiction and determine the 
matter in issue even though the complaint did not 
And the rule that an orig- 
inal bill to quiet title cannot be maintained unless 
plaintiff is in possession?® does not require posses- 
But the cross com- 
plaint can only be sustained in respect of matters 
germane to those of the original bill,?® and hence 
will not le to quiet a title distinct from that which 
plaintiff in his original bill prays to have quieted.?® 
Nor will a cross bill support affirmative relief if it is 
not consistent with defendant’s answer to the orig- 


give such jurisdiction.?° 


sion by cross complainant.?? 


inal bill.?° 


i] 
Cross complaint or petition against a codefendant 
may be maintained in a proper ease. 


23. Sloss-Sheffield Steel, Co. 
Wa wuollans N70. SAla. Zoe S54 272; 
Cheney vy. Nathan, 110 Ala. 254, 20 S 
99, 55 AmSR 26; Mills v. Buttrick, 4 
Colo. 123; Tucker v. McCoy, 8 Colo. 
284; Coghlan v. Boise, 36 Ida. 613, 212 
P 867; Bacon v. Rice, 14 Ida. 107, 93 
P 511. See Vaughan v. Palmore, 176 
Ala. 72, 57 S 488 (holding that, if de- 
fendant desires to test complainant’s 
us or claim, he must do so by a cross 

ill). 

[a] Although defendant may put 
plaintiff’s right to recover in issue by 
denials alone, yet, where he seeks af- 
firmative relief to have the title quiet- 
ed in himself as against plaintiff, he 
must file a cross complaint. Bacon v. 
Rice, 14 Ida. 107,-93 P 511. 

24. U. S.—Remer v. McKay, 38 
Fed. 164; Greenwalt v. Duncan, 
Fed. 35, 5 McCrary 132. 

Cal.—Larkin v. Shasta County Su- 
per, Ct, W71-Cal.719, 154 BP. 841), Ann 
*Gas1917D’> 670; Nolan v. Hyatt, 163 
Cal. 1, 124 P 439; Johnson v. Taylor, 
150 Cal..201, 88, P 903, 119 AmSR 181, 
10 LRANS 818; Stephenson v. Deuel, 


ete., 


125 -Cal. 656, 58 P 258; Jeffords v. 
NWMounse. CAs) 27> P 1635.) Rowley, v. 
Davis, 341° Cal CAs 184, 167)\P" 162; 


Brooks v. White, 22 Cal. A. 719, 136 P 
500; Keller v. McGilliard, 5 Cal. A. 
395, 90 -P 483. 

Ind.—Allen v. Adams, 150 Ind. 409, 
50 NE 387; Putt v. Putt, 149 Ind. 30, 
48 NE 356, 51 NE 3387; United Breth- 
ren, etc. v. Rausch, 122 Ind. 167, 23 
NE 717; Rausch v. Trustees United 
Brethren, 107 Ind. 1, 8 NE 25; Barnes 
v. Union School Tp., 91 Ind. 301; 
Cooper v. Jackson, 71 Ind. 244; Earle 
vy. Peterson, 67 Ind. 503; Randles v. 
Randles, 63 Ind. 93; Gossard v. Fer- 
guson, 54 Ind. 519; Kraus v. Thomas, 
48 Ind. A. 437, 96. NE 12. 

Ky.—Cooper v. Williamson, 191 Ky. 
213, 229 SW 707; Loughridge v. Ca- 
wood, 97 Ky. 533, 31 SW 125, 17 KyL 
364; Magowan v. Branham, 95 Ky. 
581, 26 SW 803, 16 KyL 233. 

Mich.—Barney v. Barney, 216 Mich. 
224, 184 NW 860; McKenzie v. A. P. 
Cook Co., 113 Mich. 452, 71 NW 868. 

Minn.—Eastman y. Linn, 20 Minn. 
433. 

Miss.—Peo. Bank v. West, 67 Miss. 
AO RSD Nos hood TEAL wan. 
N. D.—Goss v. Herman, 20 N. D. 
295, 127 NW 78; Betts v.:Signor, 7 
N. D. 399, 75 NW 781; Power v. Bow- 
dle, 3 N. D. 107, 54 NW 404, 44 AmSR 
511, 21 LRA 328. 

Utah.—Glasmann v. O’Donnell, 6 
Utah 446, 24 P 587. 

{a] Defendant may set up equita- 
ble title (1) by cross complaint (Win- 
ter v. McMillan, 87 Cal. 256, 25 P 407, 
22 AmSR 243) (2) or counterclaim 
(Barnes v. Union School Tp., 91 Ind. 
301; Drebing v. Zahrt, 55 Ind. A. 492, 
104 NE 46) and have his title quieted. 

[b] Counterclaim equivalent to 
cross action.—The answer of defend- 
ant asserting the validity of hig claim 
and demanding affirmative relief sets 


_— 


16’ 
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In such 


answer.?3 


ed.34 


31 


up a counterclaim, and is in effect the 
instituting of a cross action in the 
nature of ejectment. Eastman v. 
Linn, 20 Minn. 433. 

25. Reichelt v. Perry, 15 S. D. 601, 
91 NW 459. 


26. See supra § 98. 

27. Sloss-Sheffield Steel, etc., Co. 
v. Lollar, 170 Ala. 289, 54°S 272. 

28.. Behan v. Friedman, 216 Ala. 


478, 113 S 538; Meyer v. Calera Land 
Co., 133 Ala. 554, 31 S 938; Dinsmoor 
v. Rowse, 200 Ill. 555, 65 NE 1079; 
Gage v. Mayer, 117 Ill. 632, 7 NE 97; 
McGuire v. Van Buren County Cir. 
Judge, 69 Mich. 593, 37 NW 568. - 

[a] No departure from original 
case.—Where the original bill draws 
in question the existence or extent 
of defendant’s claim to the property, 
a cross bill setting up defendant’s 
mortgage, and asking to foreclose it, 
does not involve a departure from 
the original case. Jenkins v. Jonas 
Schwab Co., 138 Ala. 664, 35 S 649. 

29. Ala.—Meyer v. Calera Land 
Cor, 133: Ala.-554, 31S 9338: 

Ark.—Naler v. Ballew, 81 Ark. 328, 
995SW 72. 

Cal.Mahan v. Millar, 56 Cal. A. 
280, 205 P 67; Worcester v. Kitts, 8 
Cale WAS Seo OPS 357 

Ill.—Gage v. Mayer, 117 Ill. 632, 7 
NE 97. 

Ky.—Dugan v. Logan, 229 Ky. 5, 16 
SW (2d) 763. 

Miss.—Soria v. Stowe, 66 Miss. 615, 
6. S3iL7% 

30. Behan v. Friedman, 216 Ala. 
478, 113 S 538. 

S31. Eagan v. Mahoney, (A.) 174 
P 1119 [superseding op. 24 Colo. A. 
285, 1384 P 156]; Martin v. Jones, 286 
Mo: 574, 228 SW. 1051; Lamb vy. Al- 
exander, 74 Okl. 250, 179 P 587. 

[a] Thus, where the statute re- 
quires the several defendants in an 
action to recover real property and to 
quiet title to set up the nature of 
their claims, and one of them, in 
doing so, must state a cause of ac- 
tion against one of his codefendants 
in regard to the subject matter, he 
may maintain a cross petition against 
such €odefendants. Lamb vy. Alex- 
ander,.74 Okl. 250, 179 P 587. 

{b] Cross complaint to quiet title. 
—A cross complaint by one defendant 
against another, asking for the re- 
moval of a cloud on the property 
which is the subject of the action, 
and where such relief is necessary 
to the complete determination of the 
matters in issue, is proper. Eagan 
v. Mahoney, (A.) 174 P 1119 [super- 
seding op. 24 Colo. A. 285, 134 P 156]. 

32. Tuesburg Land Co. v. State, 78 
Ind.-A,. 32%, 132) NE530; 


33. Durst v. Jolly, 35 Cal. A. 184, 
169 ‘A 449. 
34. Ark.—Cook v. Ziff Colored Ma- 


sonic. Lodge No. 119, 80 Ark. 31, 96 
SW 618. 

Cal.—Lubarsky v. Chavis, (A.) 279 
200. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 199] b. Sufficiency—(1) In General. 
general rule is that a cross bill or cross complaint 
to quiet title must set up such facts as are required in 
an original ‘bill or complaint for the same purpose.®° 
Such cross complaint must be good within itself 


[$$ 198-199 


Premature filing. A cross complaint premature- 
ly filed is properly stricken out.®? 

Cross complaint as part of answer. 
alleging that defendant’s interest was ‘as will more 
fully hereinafter appear,” followed by a cross com- 
plaint seeking specific performance of an agree- 
ment to lease, made the cross complaint a part of the 


An answer 


‘In actions other than to quiet title, but affecting 
title to land, defendant has been held entitled to file 
a cross bill or cross complaint to have his title quiet- 


The 


Colo.—Baca v. Wootton, 8 Colo. A. 
94, 44 P 850. 

Ill.— Rawson v. Fox, 65 Ill. 200. 

Ind.—Detwiler v. Schultheis, 122 
Ind. 155, 23 NE 709; Rogers v. Beach, 
115 Ind. 413, 17 NE 609; Ludlow v. 
Ludlow, 109 Ind. 199, 9 NE 769; Con- 
ger v. Miller, 104 Ind. 592, 4 NE 300; 
Exchange Bank v. Ault, 102 Ind. 322, 
1 NE 562; Fitzpatrick v. Papa, 89 
Ind. 17. 

Mo,—Lambert v. St. Louis, ete., R. 
Co., 212 Mo. 692, 111 SW 550. 

Tex.—Walker v. Haley, (Civ. <A.) 
236 SW 544; Campbell v. Jones, (Civ. 
A.) 230 SW 710. 

Wis.—Grignon vy. Black, 76 Wis. 674, 
45 NW 122, 938. 

And see Ejectment § 132. 

35. U. S.—Center v. Cady, 184 Fed. 
605, 166 CCA 609. 

Ala.—Smith v. Rhodes, 206 Ala. 460, 
90 S 349. 

Ark.—Naler v. Ballew, 81 Ark. 328, 
99 SW 72. 

Cal.—Winter v. McMillan, 87 Cal. 
256, 65. P. 407, 22 AmSR 243. 

Colo.—Lewis v. Weitbrec, 58 Colo. 
147, 143 P 1037. 

Conn.—Hartford-Connecticut Trust 
Co. v. Cambell, 95 Conn. 399, 111 A 864. 

Ida.—Bacon v. Rice, 14 Ida. 107, 93 
iD dials 

‘ Ind.—Johnson vy. Pontious, 118 Ind. 
270, 20 NE 792; Rausch v. United 
Brethren, ete.,.107 Ind 1, 8 NE 25: 
ee ha v. Miller, 104 Ind. 592, 4\.NE 


4 paneAllen v. Douglass, 29 Kan. 


Mo.—Summet y. City Realty, etc., 
Co., 208 Mo. 501, 106 SW 614. F 

N. Y.—Cunningham vy. Platt, 32 
Mise. 486, 144 NYS 51. 

Tex.—Dannelly v. Jeffrey, (Civ. A.) 
283 SW_ 351. 

[a] Except that he need not show 
grounds of equity to support juris- 
diction of court, a party defendant 
seeking specific relief in an equitable 
action to quiet title must, in his cross 
bill, state the grounds upon which 
he relies for affirmative relief with 
the same strictness required of com- 
plainant in the original bill. Tucker 
v. McCoy, 3 Colo. 284. 

[b] Description of lands.—A cross 
complaint to quiet title which does 
not so describe the real estate that 
it can be ascertained, except by ref- 
erence to the other pleadings in the 
case, and does not aver that the op- 
posite party claims any adverse in- 
terest, or that his claim is unfound- 
ed or is a cloud upon cross complain- 
ant’s title, is bad on demurrer. Con- 
ger v. Miller, 104 Ind. 592, 4 NE 300. 

[c] Pleading held to allege only 
defensive matter and not matter en- 
titling defendant to affirmative relief 
quieting his title. Dannelly v. Jeffrey, 
(Tex. Civ. A.) 283 SW 351. 

[d] Pleadings held sufficient.—(1) 
A cross complaint alleging, in sub- 
stance, that the cross complainant is 


eg 199-203] 


without aid from other pleadings in the cause.?® 
Where defendant’s pleading contains all the essen- 
tial elements of a cross complaint, the fact that it 
is called a “counterclaim” does not determine its 
character or affect the rights of the parties.** 

Cross complainant need not allege a demand, since 
he.is not the moving party, but is brought into court 
by plaintiff, and challenged to litigate the matters in 
controversy.°® 

Multifariousness. A cross bill to quiet title under 
the statute is not multifarious because it seeks relief 
beyond that provided by statute,?® nor because the 
various defendants do not have the same measure 
of interest.?° 

[§ 200] (2) Defendant’s Title or Interest, and 
Possession. ‘The cross complaint should contain ade- 
quate averments to show title in defendant.4! But 
it need not set forth the evidence by which cross 
complainant expects to prove his title,*? or the source 
and character of his asserted right.** Nor need it 
set up title to all the property described in the orig- 
inal bill.44 If an equitable interest in defendant 
under a contract of sale is alleged, defendant is not 
entitled to a judicial declaration of such interest in 
the absence of an allegation of facts showing the fair- 
ness of the contract and the adequacy of considera- 
tion,*> as well as an ayerment of performance by 


the owner of the realty described in 
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145 SW 1054 (as against a general 


[51 C. Bee, 239 


dnbendantt of conditions precedent.*® 

Possession in defendant need not be alleged.*? 

[§ 201] (3) Plaintiff’s Adverse Claim. Although 
it is not averred in express terms that plaintiff’s claim 
of title is adverse to that of cross complainant, it is 
sufficient, on demurrer, if facts are alleged showing 
such to be the case.t® Moreover, it has been held 
that a counterclaim to quiet defendant’s title is suf- 
ficient although it is silent as to plaintiff’s claim, 
since that is shown by plaintiff’s bringing suit.*® 

[§ 202] c. Waiver of Objections. Where a cross 
complaint is filed, praying that title be quieted in de- 
fendant, a plaintiff who does not attack it by demur- 
rer or motion to strike out, but answers it and goes 
to trial on the merits, waives his right to object that 
such cross complaint is not a proper method of pro- 
cedure in an action to quiet title.°° 

[§ 203] d. Answer to Cross Bill or Cross Com- 
plaint. Where an answer to a cross bill is required,*? 
and none is filed, it is proper to enter an order tak- 
ing the cross bill as confessed,°? provided cross com- 
plainants so request.°* Where an answer denied 
that the petition stated facts sufficient to divest de- 
fendant’s title to land conveyed to him by a third 
person, and, after plaintiff had replied by a general 
denial, defendant filed a cross bill alleging his pur- 
chase from such person, and the trial was had as if 


[b] Pleading held insufficient (1) 


the complaint, and that complainants 
claim an interest therein adverse to 
him, which is unfounded and casts a 
cloud on his title, is sufficient. John- 
son v. Taylor, 106 Ind. 89, 5 NE 732; 
Bradford v. Wegg, 56 Ind. A. 39, 102 
NE 845. (2) A cross complainant al- 
leged that defendant turned out to 
the sheriff a certain piece of land on 
execution; that the sheriff by mistake 
sold the land in controversy which 
also belonged to defendant; that de- 
fendant then sold the land turned out 
to the sheriff, the consideration being 
that the grantee redeem the land sold 
by the sheriff; that the grantee bor- 
rowed money with which to redeem 
the land and assigned the sheriff’s 
certificate as security; that the loan 
was thereafter paid, but the grantee 
neglected to have the certificate re- 
assigned, and a sheriff’s deed. was is- 
sued to the lender of the money, who 
subsequently gave plaintiff a quit- 
claim deed. It was held that the cross 
complaint stated facts sufficient to 
constitute a cause of action. Allen v. 
Adams, 150 Ind. 409, 50 NE 387. (3) 
A counterclaim by way of cross com- 
plaint, 
‘the owner and in possession of the 
land, and that plaintiff, by virtue of 
the pretended deed, set forth in his 
complaint or “by some other paper 
writing, the character or nature of 
which is unknown” to him, claimed 
a title which was unfounded, and 
was a cloud on his, defendant’s, title, 
and asking that the title thereto be 
quieted in him as against such plain- 
tiff, is sufficient. Cooper v. Jackson, 
71 Ind. 244. (4) A cross complaint.al- 
leging that the property had been de- 
vised to defendant, and that plaintiff's 
elaim was under a deed procured by 
undue influence, was not demurrable 
as not stating a cause of action. Cur- 
tis v. Burns, 27 Ind. A. 74, 60 NE 968. 
(5) Other cases where the cross com- 
plaint was held sufficient. Smith v. 
Rhodes, 214 Ala. 691, 108 S 737; Blodg- 
ett v. Darby, 201 Cal. 639, 258 P CWiBie 
Hartford-Connecticut Trust Co. Vv. 
Cambell, 95 Conn. 399, 111 A 864; 
Kahle v. Crown Oil Co., 180 Ind. 131, 


100 NW@® 681; Earle v. Peterson, 67 Ind. 
503: Shelt v. Baker, 79 Ind. A. 606, 
137. NBy74, 2138 NE, 935.) Kraus..vi 


Thomag, 48 Ind. A. 487, 96 NE 12; 
Hynds vy. Hynds, 253 Mo. 20, 161 Sw 
812; Degetau v. Mayer, (Tex. Civ. A.) 


alleging that defendant was] 


exception). 

{e] Pleadings held insufficient.— 
(1) Generally. Center v. Cady, 184 
Fed. 605, 106 CCA 609; Naler v. Bal- 
lew, 81 Ark. 328, 99 SW 72; Cunning- 
ham v. Platt, 82 Misc. 486, 144 NYS 
51. _ (2) To raise the issue that de- 
fendants as tenants had held over so 
as to entitle them to possession as 
tenants from year to year under Code 
Civ. Proc: §.1161itsubd' 2: Durst,.v. 
Jolly, 35 Cal. A. 184, 169 P 449. (3) 
A cross bill is without equity where 
it does not, and cannot, aver that no 
suit is pending to test the reputed 
adverse claim. Scott v. Scott, 211 Ala. 
424,100 S 755. 

36. Conger v. Miller, 104 Ind. 592, 4 
NE 300. 

37. McClanahan v. Williams, 136 
Ind. 30, 35 NE 897. 

38. Decker v. Mahoney, 64 Ind. A. 
500, 116 NE 57. 


39. Smith v. Rhodes, 206 Ala. 460, 
90 S 349. 
40. Smith v. Rhodes, supra. 


41. U. S.—Greenwalt vy. 
16-Fedy 35, 5b) MeCrary, 132. 

Ala._-Smith v. Rhodes, 206 Ala. 460, 
90 S 349 

Ark.—Cook v. Williams, 80 Ark. 
617, 96 SW 622; Cook v. Slay, 80 Ark. 
617, 96 SW 620: Cook v. Hunter, 80 
Ark.. 617, 96 SW 620; Cook v.. Ziff 
Colored Masonic Lodge No. 119, 80 
Ark. 31, 96 SW 618. 

Fla. Byrne Realty Co. v. South 
Florida Farms Co., 81 Fla. 305, 864, 
89 S 318. 

Ind.—O’Connor v. Baum, 54 Ind. A. 
495, 100 NE 581. 


DUNCAN, 


Mo.—Stevens v. Fitzpatrick, 218 
Mo. 708, 118 SW 51. 
Tex.—Degetau v. Mayer, (Civ. A.) 


145 SW 1054. 

[a] Pleading held sufficient (1) to 
show equitable title in cross com- 
plainant., Smith v. Rhodes, 206 Ala. 
460, 90 S 349. (2) Allegations of a 
eross petition that defendants had 


acquired a fee simple title by a pur- | 


chase from the administrator, acting 
under process of law and under ap- 
proval of the probate court, implied 
that a lien placed on the land by a: 
trust deed, executed by decedent, had 
been discharged when defendants pur- 
chased from the administrator, 
olan v. Mayer, (Tex. Civ. A.) 145 SW 
10 . 


De-. 


for failure to allege present owner- 
ship of the land. ©’Connor v. Baum, 
54 Ind. A. 195, 100 NE 581. (2) An al- 
legation in a cross bill that the land 
belonged to W at his death and de- 
scended to his heirs, and that defend- 
ant was a bona fide purchaser from 
another without notice of adverse 
claims, would not support a judgment 
for defendant, she not having con- 
nected her grantor with W’s title 
or alleged a valuable consideration 
paid by her to her grantor. Stevens 
v. Fitzpatrick, 218 Mo. 708, 118 SW 


ple 

ig Bacon v. Rice, 14 Ida. 107, 93 P 
43. Drennen v. White, 191 Ala. 274, 

68 S 41. 


44. rage v. Rhodes, 206 Ala. 460, 
90 S 34 

45. cuier v. Miller, 
678, 239) P92: 

46. Archer v. Miller, supra. 

47. Greenwalt v. Duncan; 16 Fed. 
35)" 5, McCrary 132") Smith’ v. Rhodes, 
206 Ala. 460, 90 S 349. 

[a] Reason fo rule.—Plaintiff is 
in court for the sole reason that he is 
in possession, and has therefore 
brought in defendant, who is out of 
possession, to answer to the demand 
made, and defendant, being thus in 
court at plaintiff's instance, has a 
right by cross bill to be fully heard, 
and is not to be denied a full hearing 
because the sole basis, jurisdiction- 
ally, of plaintiff’s bill is true. Green- 


73 Cal. ‘Ac 


walt v. Duncan, 16 Fed. 35, 5 Mc- 
Crary 132. 
[b] ‘In Mississippi a cross bill, not 


brought under Code (1906) § 549, as 


to confirming and quieting title, - put 
under § 550, as to removal of a cloud, 
need not aver that cross complainants 
are in possession of the land, or that 
there is no adverse occupancy there- 
of. Smith v. Jassen, 105 Miss. 227, 62 
S$ 172. 

48. Kitts v. Willson, 106 Ind. 147, 
5 NE 400. 

49. Grignon v. Blaek, 76 Wis. 674, 
45 NW 122,938. 

50. Johnson v. Taylor, 150 Cal. 201, 
88 P 903,10 LRANS 818. © 

51. See infra § 204. 

52. Messenger v. Peter, 129 Mich. 
93, 88 NW (209. 

53, Stevens v. Fitzpatrick, 218 Mo. 
708, 118 SW 51. 


240 .[51 C.J.] 


all the issues were joined, the reply was held prop- 
erly treated as answering the cross bill.** 

What may be pleaded. If a cross complaint 
against plaintiff and a codefendant tenders new is- 
sues, plaintiff may, by answer to the cross complaint, 
set up the defense that he had, before the filing of 
the cross complaint, acquired the title of the code- 
fendant.°® And where defendant seeks to foreclose 
a mortgage by cross bill, or counterclaim in the na- 
ture thereof, plaintiff is entitled to set up in his 
reply any defensive matter which could have been 
pleaded had defendant filed a complaint for fore- 
closure of the mortgage.°® 

Setting up claim for improvements. Where de- 
fendant interposes an answer in the nature of a 
cross action in ejectment for recovery of possession, 
and plaintiff in reply sets up a claim for improve- 
ments in case defendant establishes his title, the mat- 
ters so set up constitute no part of plaintiff’s case 
in chief under the complaint, but are only defensive 
to defendant’s cross action.>? 

[§ 204] 4. Replication or Reply and Subsequent 
Pleadings—a. Necessity and Propriety. In accord- 
ance with the general rules of pleading,°®® except as 
changed or modified by code provisions,®® plaintiff 
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[§§ 203-205 


must, unless a reply is waived,®® respond by replica- 
tion or reply to new matter properly pleaded by way 
of defense®! or counterclaim,®? and not demurred to; 
and unless he does so the answer will be taken as 
true. But matters put in issue by the complaint 
and the general denial thereof in the answer are not 
required to be denied by a reply.°* So an answer 
alleging affirmatively that defendant is the owner, 
and setting out the source of his title, merely makes 
an issue as to title, and does not require a reply.®® 
Nor need plaintiff reply to a counterclaim unneces- 
sarily pleaded.®® 

Rejoinder. Where the code does not provide for 
a rejoinder to a reply, an allegation of plaintiff’s ti- 
tle pleaded for the first time in the reply is deemed 
to be controverted.°? 

[§ 205] b. Requisites, Sufficiency, and Effect. 
The general rules as to the requisites and sufficiency 
of a replication or reply®® are applicable in actions 
to quiet title.°® A reply is not insufficient because 
it denies on information and belief an answer set- 
ting up a recorded deed, where it also alleges facts 
which render the deed invalid.7° 

Departure. The reply must not depart from the 
cause of action stated in the complaint.71 


54. Stevens y. Fitzpatrick, supra. 54 NW 404, 44 AmSR 511, 21 LRA|by a denial of defendant’s title. 

55. Rowley v. Davis, 34 Cal. A. 184, | 328. Huntsman v. Huntsman, 56 Utah 609, 
167 2) L62. 61. Schlageter v. Gude, 30 Colo.|192 P 368. 

56. Hanna v. Hope, 86 Or. 303, 168] 310, 70 P 428; Hall v. Mineral Dev. [b] Reply held sufficient.—(1) 
P68. Co., 104 SW 284, 31 KyL 863; Irvine] Generally. McCullough v. Rucker, 53 

57. Mueller v. Jackson, 39 Minn.| v. Irvine, 89 SW 193, 28 KyL 262;| Tex. Civ. A.°89, 115 SW 323; Preston 


431, 40 NW 565. 
See Pleading §§ 393-401. 

59. See cases infra this’ note. 

[a] In California (1) Code Civ. 
Proc. § 462, providing that af- 
firmative matter in the answer is 
deemed to be controverted, applies to 
an action to quiet title, and renders a 
reply unnecessary. Drinkwater  v. 
Holare on Cal. Agpiilli(Aeod PM6 6A G2) 
Where defendant relies on a deed or 
other muniment of title, plaintiff 
could, at the trial, without further 
pleading, attack it for lack of con- 
sideration (Lewis v. Marshall, 90 Cal. 
A. 351, 265 P 862) (3) or fraud (Jose 
Realty Co. v. :Pavlicevich, 164 Cal. 
613, 130 P 15; Moore v. Copp, 119 
Cal. 429, 51 P 630; Lewis v. Marshall, 


supra; Baker v. Baker, 9 Cal. A. 737, 
100 P 892). 
{b] In Idaho “plaintiff may take 


advantage of any affirmative matter 
which would tend to avoid the affirma- 
tive matter set forth in defendant’s 
answer as fully as if he were per- 
mitted to specifically plead his mat- 
ter defensive thereto.’””’ Hammitt v. 
Virginia Min. Co., 32 Ida. 245, 251, 
181 P 336 [quot Pettengill v. Black- 
man, 30 Ida. 241, 250, 164 P 358]. 

{c] In North Carolina (1) matter 
alleged as a defense, not constituting 
a counterclaim, is deemed to be denied 
without a reply. Williams v. Hut- 
ton, etc., Co., 164 N. C. 216, 80 SE 257. 
(2) A defense alleged in the supple- 
mental answer that, since the com- 
mencement of the action, a judgment 
was rendered adjudicating that an- 
other holds title as trustee for defend- 
ants did not requireareply. Williams 
vy. Hutton, etc., Co., supra. 

60. Power v. Bowdle, 3 N. D. 107, 
54 NW 104, 44 AmSR 511, 21 LRA 328. 

fa] MTllustration.—Where both par- 
ties at the trial treat new matter, 
pleaded as a counterclaim, as tra- 
versed and at issue, and evidence up- 
on the same is put in without objec- 
tion, and the court without objection 
proceeds to litigate and determine the 
subject matter of the counterclaim, 
jt will be too late, after judgment, to 
raise the point that no reply was 
served. Power v. Bowdle, 3 N. D. 107, 


Bailey v. Galpin, 40 Minn. 319, 41 NW 
1054; School Dist. No? 73) ve. Wra- 
beck, 31 Minn. 77, 16 NW 493; State 
v. Bachelder, 5 Minn. .223, 80 AmD 
410; Peacock v. Stott, 104 N.C. 154, 
10 SE 456. 

[a] Averment in answer of mat- 
ter, which, if true, would deprive 
court of jurisdiction must, if not in 
conflict with any allegation in the 
complaint, be put in issue by a replica- 


tion. Peacock y. Scott, 104 N. C. 154, 
10 SE 456. 
[b] In Texas plaintiff replies to 


new matter in the answer by supple- 
mental petition. McCullough Vv. 
eye ker 53d. Nex. ‘Civ, “A689 ais eS wi 

Bs - 

62. Hall v. Mineral Dev. Co., 104 
SW 341, 31 KyL 904; Power v. Bowdle, 
3 N. D. 107, 54 NW 404, 44 AmSR 511, 
21 LRA 328. See also Pleading § 398. 

[a] In Missouri, where defendant 
included in his answer a count asking 
affirmative relief as permitted by Rev. 
St. (1909) § 2535, any matter in the 
reply pertinent to any issue thus 
raised by defendant is properly in 
ibe case. Miller vy. Allen, 192 SW 

1@ 

Answer to cross bill or cross com- 
plaint see supra § 203. 

63. Hall v. Mineral Dev. Co., 104 
SW 284, 31 KyL 863; Irvine v. Irvine, 
89 SW 1938, 28 KyL 262; Himmelberg- 
er-Harrison Lumber Co. v. Jones, 220 
Mo. 190, 119 SW 366; Power v. Bow- 
dle, 3 N. D. 107, 54 NW 404, 44 AmSR 
511, 21 LRA 328. 


64. Jackson v. Neal, 136 Ind. 173, 
35 NE 1021; Porter v. Mitchell, 82 Ind. 
214; Walker v. Sioux City, etc., Land 
Co., 66 Iowa 751, 24 NW 563. 

65. Irvine v. Irvine, 89 SW 193, 28 
Kyl 262. _ 

66. Sloan v. Rose, 101 Wis. 523, 77 
NW 895. 

67. Pimm v. Waldron, 118 Okl. 5, 
244 P 37. 

68. See Pleading §§ 405-436. 

69. See cases infra this note. 

{a] Issue as to consideration for 


deed under which defendant claims 
need not be made a special issue in 
an action to cancel a mortgage and 
quiet title, but is sufficiently raised 


v. California Medical Missionary, etc., 
Assoc.,,120 Wash. 591, 207 P1053. (2) 
Where, in an action to determine ad- 
verse claims, the answer denies gen- 
erally the title of plaintiff, and by way 
of new matter sets forth defendant’s 
title without alleging the source of 
plaintiff's title and defendant’s prior 
right, plaintiff may reply by simply 
taking isSue upon such new matter, 
without denying notice or alleging 
superior equities. The pleadings will 
then simply present the issue of own- 
ership of the legal title. Bailey v. 
Galpin, 40 Minn. 319, 41 NW 1054. 

[c] Scope of denial in reply.— 
Where the answer charged that, about 
1897 or 1898, plaintiff, when a ten- 
ant of defendant H, without his 
knowledge, secretly procured a survey 
of the land described, a reply denying 
that at that time plaintiff was a ten- 
ant of H, or without his knowledge 
or consent secretly procured such a 
survey, was not a denial that, while 
plaintiff was a tenant of H, he pro- 
cured a patent for the premises sued 
for but only that he did not do so in 
1897 or 1898. Mullins v. Hall, (Ky.) 
112 SW 920. 

70. Scott v. Stutheit, 58 Colo. 540, 
146 P 766. 

71. Webber v. Wannemaker, 39 
Colo. 425, 89 P 780; Neve v. Allen, 55 
Kan. 638, 41 P 966; Holmes v. Wol- 
fard, 47 Or. 93, 81 P 819; West v. Mid- 
dlesex Banking Co., 33 S. D. 465, 146 
NW 598. 

{a] Departure distinguished from 
new assignment.—Holmes v. Wolfard, 
SISO OSS pee olor 

{b] Reply held departure,—A rep- 
lication which sets forth that defend- 
ant holds the legal title for plaintiff 
is a departure from allegations of the 
complaint alleging that defendant had 
no title or interest in the premises. 
Webber v. Wannemaker, 39 Colo. 425, 
89 P 780. 

{c] Reply held not departure.—(1) 
Generally. Mascall v. Murray, 76 Or. 
637, 149 P 517; West v. Middlesex 
Banking Co., 33 S. D. 465, 146 NW 
598. (2) In an action to quiet title, 
where defendants pleaded facts show- 
ing that they were tenants in common 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 205-207] 


Admissions by reply.72. Setting up the statute of 
limitations by way of reply in an action to quiet title 
does not admit the validity of the title to the adverse 
party.”? 

Demurrer to reply. It is error to brerrule a de- 
murrer to a-bad special paragraph of a reply, al- 
though proof of the facts therein might be admis- 
sible under the general denial pleaded in another 
paragraph thereof.** 

[§ 206] 5.. Amended or Supplemental Pleadings— 
a. In General. The general rules as to amended and 
supplementary pleadings’® are applicable, whether 
the action is a statutory action for the determination 
of adverse claims or an equitable action to quiet title 
and remove clouds.‘® Pursuant to such rules the 
court may, in the exercise of a sound discretion, al- 
low or refuse amendments to the pleadings according 
to the circumstances of the particular case.77 An 
order sustaining a demurrer to an answer and per- 
mitting an amendment was held to be merely a 
direction to file an amendment, so that the original 
answer was not superseded,‘* and a subsequent or- 
der striking out the amended answer restored the 
original pleading.”® 


as to a one-third interest, a reply ad- 


78. 
mitting they held the naked legal ti-| P’ 677 
tle to the extent of one-third interest, 79 


but alleging that they had sold and 80. 
received a consideration for such in- 
terest, and that a deed was given 82. 
therefor by their consent by one sup-] Ala. 
posed by all parties to have authority 


285, 
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Boyer v. Crichton, (Cal. A.) 279 


Boyer v. Crichton, supra. 

Lowry v. Harris, 12 Minn. 255. 
Lowry v. Harris, 
Ala.—Davidson v. 
92 S 474; 


Clure Lumber Co:; 170 Ala. 289, 54 S 


[51 C.J.] 241 


Waiver of objections. Where the supplemental 
complaint is objectionable on the ground that the 
original complaint is wholly defective, the objec- 
tion must be taken by demurrer or by objection to 
the filing of the supplemental complaint,*® and is 
waived by answer.®+ 

[§ 207] b. Character of Amendments. General- 
ly speaking, necessary and material amendments in 
furtherance of justice are allowable so long as the 
subject of the action remains substantially the same 
and no new and distinct cause of action is set up,*? 
even though the amendment may change the form 
of remedy.’* Thus, a bill, originally filed as a bill 
to quiet title strictly under the statute, may be 
amended by adding averments seeking to remove a 
cloud on title,84 and on the other hand a bill to 
remove a cloud may be converted in a bill under the 
statute to compel the determination of adverse claims 
and to quiet title.®® But a new and different cause 
of action cannot be substituted for the original by 
amendment, or be brought in by a new and separate 
count.®° i 

Description of property. A mistake in the de= 
seription of the property may be corrected by amend- 
cause of action, although the facts 
alleged amounted to a fraud on the 
part of defendant. Koch v. Wilcoxon, 
30 Cal. A. 517, 158 P 1048. (3) The 
court may permit an amendment of 
plaintiff's prayer for relief so as to 


ask for a personal judgment against 
defendants for the unpaid price of the 


supra. 
Rice, 207 
Jordan v: Me- 


as trustee to do so, does not consti-| 415; Gulf Coal, etc., Co. v. Alabama] pronerty in case defendants’ title is 
tute a departure from the cause of ac-} Coal, etc., Co., 145 Ala. 228, 40 S 397.| held_to be good. Runyan vy. Herrod, 
tion alleged in the petition. Neve v. Cal.—Henry v. Phillips, 163 Cal.| 62. Okl.’87, 162 P 196. (4) Where 


Allen, 55 Kan. 638, 41 P 966. 

Departure in pleading generally see 
Pleading §§ 420-433. 
yO Generally see Pleading §§ 437— 

1 
so Tabler vy. Callanan, 49 Iowa 

74. Jackson v. Neal, 136 Ind. 173, 
35 NE 1021; Kernodle v. Caldwell, 46 
Ind..153. 

75. See Equity §§ 618-657; 
ing §§ peer 814, 

76. Ala._Freeman v. Brown, 96 
Ala. 301, 11 S 249. 

Cal. —Bryan v. Tormey, 84 Cal. 126, 
24 P 319; Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 613, 
23 P1109; Riverside Land, etc., Co. v. 
Jensen, 73 Cal. 550, 15 P 131; Reynolds 
Ve ineoln, 717Cal,. 1839) Pi L7¢6, 12-P 
449 


Ill.—McDuffee v. Sinnott, 119 Il. 
449, 10 NE 385; Gage v. Bissell, 119 
Ill. 298, 10 NE 238. 

Iowa.—Wyland v. Mendel, 
739, 37 NW 160. 

N. H.—Doe v. Doe, 37 N. H. 268. 

N. Y.—Brown v.,Leigh, 49 N. Y. 
78; Brown v. Teel, 59 Hun 91,13 NYS 
142 [aff 128 N. Y. 678 mem, 29 NE 
148 mem]; Rosevelt v. Giles, 7 Hill 
166; Platt v. Torrey, 18 Wend. 572; 
Williams v. Cox, 6 Wend. 519. 

77. Cal.—Neher v. Kauffman, 197 

. 674, 242 P 713; Riverside Land, 
17 Co. vey Jensen, 73*'Cal3550,"15 -P 
131; Milliken vy. Valencia, 47 Gal, A. 
16, 189 P 1049; ore Vv. Ford, 44 Cal. 
A. 415, 186 P 16 

Fla. Deans eter wert: 

Feagin, 93 Fla. 1015, 113 S$ 389. 

Ida.__Idaho Trust Co. v. BHastman, 
43 Ida. 142, 249 P 890. 

Tll.—McDuffee v. Sinnott, 119 Ill. 
449, 10 NE 385. 

Iowa.—Wyland v. Mendel, 78 Iowa 
739, 37 NW 160. 


Plead- 


78 Iowa 


Con onv. 


Wash.-—Newman vy. Buzard, 24 
Wash. 225, 64 P 139. 
Sask.—Mackenzie v. Gray, 7 Sask. 


L. 115, 17 DomLR 769, 28 WestLR 

322, 6 WestWkly 914. 

5 Character of amendments see infra 
207. 
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135, 124 P 887, AnnCas1914A 39; Ford 
v. Ford, 44 Cal. A. 415, 186 P 164. 

Colo.—Knight vy. Boring, 38 Colo. 
By pees ae aoe AO 

Fla.—Atlantic, Ren OORT NI 
Feagin, 93 Fla. 1015, ess 89; Mc- 
Daniel v. McElvy, 91 Fla. 770, 108 S 
820, 51 ALR 731. 

Ind.—Rapp v. Harrold, 85 Ind. A. 
494, 154 NB 679. 

Towa.—Johnson v. Carter, 143 Iowa 
95, 120 NW 320. 

Mich.—Kunze v. Solomon, 126 Mich. 
290, 85 NW. 739. 

Mo.—Kanan v. Wright, 307 Mo. 284, 
270 SW 650. 

Nebr.—Homan v. Hellman, 35 Nebr. 
414, 53 NW 369. 

N. J.—Cahill v. Harrison, 87 N. J. 
Ch. 524,100 A 625; Ward v. Tallmann, 


65 Ned.) Bai 810,55 Al225. 
N. Y.—Benson v. McNamee, 12 
wet 503. 


D.—Northwestern Mut. Sa 

et “Assoc, v. White, 31 N. D. 348, 133 
NW 972. 

Okl.—Runyan vy. Herrod, 62 Okl. 87, 
16206: 

Or.—Hodgkin v. Boswell, 57 Or. 88, 
110 P 487. 

Pa.—Dillon v. Hegarty, 222 Pa. 166, 
70 A 998. 

Utah.—Larsen v. 


Gasberg, 43 Utah 
203, 134 PB 885.- 


Va. 360, 
38 SE 277. 

Wash.—Newman v. Buzard, 24 
Wash. 225, 64 P 139. 

Wis.—Post v. Campbell, 110 Wis. 


378, 85 NW 1032. 

[a] Tllustrations.—(1) In a suit to 
quiet title in the usual form, an 
amended complaint charging fraud in 
the execution of one of the deeds 
sought to be set aside does not allege 
a new or different cause of action. 
Henry v. Phillips, 163 Cal. 135, 124 
P 837, AnnCas1914A 39. (2) The al- 
lowance of an amendment setting out 
in detail the facts showing how the 
apparent title to the property hap- 
pened to stand in defendant’s name, 
and that no consideration had been 
paid therefor, does not change the 


complainant in deraigning title fails 
to set forth the page of the record 
book in which one of the deeds in his 
chain of title is recorded, such defect 
is one of pleading and is amendable. 
McDaniel v. McElvy, 91 Fla. 770, 108 
S 820, 51 ALR 731. 

[b] Where pleadings are indefinits 
as to the facts relied on by either par- 
ty, such facts should be set forth 
in an amended pleading. Collier v. 
Johnson. 79 Cal. A. 322, 249 P 217. 

[ce] Cross complaint may be 
amended if the amendment does not 
change the nature of the cross action 
or enlarge or restrict the scope of the. 
evidence. Rapp v. Harrold, 85 Ind. 
A. 494, 154 NE 679. ; 

83. Wyland v. Mendel, 78 Iowa 739, 
37 NW 160; Homan v. Hellman, 35 
Nebr. 414, 53 NW 369. : 

[a] TIllustrations.—(1) It is not 
error to permit plaintiff, in an action 
to quiet title, so to amend his peti- 
tion as to state a cause of action in 
ejectment, since the subject of the ac- 
tion remains substantially the same, 
and the amendment merely changes: 
the form of the remedy. Homan v. 
Hellman, 35 Nebr. 414, 53 NW _ 369. 
(2) After a disclaimer by defendants, 
one of whom is in possession of the 
land, plaintiff may file an amended 
petition asking a writ of possession. 
Wyland v. Mendel, 78 Iowa 739, 37 
NW 160. 

84. Joiner v. Glover, 201 Ala. 279, 
78 S 55; Jordan v. McClure Lumber 
Co., 170 Ala. 289, 54 S 415; State Land 
Co. v. Mitchell, 162 Ala. 469, 50 S 117. 

85. Pen v. Gordon, 136 Ala. 495, 


Matthews v. Rund, 27 Ind. A. 
641, 62 NE 90; Birch v. Solomon Nat. 
Bank, 125 Kan. 211, 263 P 1044; Red 
Diamond Clothing Co. v. Steidemann, 
120 Mo. A. 519, 97 SW 220; .Melvin vy. 
Hagadorn, 87 Nebr. 398, 127 NW. 139. 

{a] Illustrations.—(1) An amend- 
ment which seeks to establish and 
foreclose a mortgage, is unauthorized 
as substantially changing the original 
action for quieting title and enjoin- 
ing execution sale. Birch v. Solomon 
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ment,’7 and an amendment enlarging the descrip- 
tion of the land cannot be objected to as prejudicial 
to a defendant who disclaims as to all the premises 
described in the amended complaint.°* But an 
amendment substituting different property from that 
described in the original pleading is not allowable.*® 

Facts arising after commencement of the action 
which, if true, would defeat the action, may be plead- 
ed by supplemental answer under the code procedure 
which abolishes useless forms.®° So, if at the com- 
mencement of the action plaintiff had the equitable 
title, a supplemental complaint may be filed setting 
up that plaintiff has since acquired the legal title.®? 
And it has been held that, as against one who for 
his own benefit comes into a pending action to quiet 
title, plaintiff may, by supplemental complaint, avail 
himself of a title by adverse possession which be- 
came complete after he brought the action but before 
the intervention.®? On the other hand it has been 
held that, if plaintiff had no title whatever at the 
commencement of the action, he could not file a sup- 
plemental complaint showing an after-acquired ti- 
tle.°2 

Amendments to conform to proof. In accordance 
with the general rule,®* the court may, in a proper 
case, authorize amendments of the pleadings to con- 
form to the proofs,®® or treat the pleading as so 
amended.?° 

[§ 208] c. Time of Amendment.®’ The stage of 
the proceedings at which amendments are allowable 
is ordinarily a matter of diseretion,®*® subject to stat- 
utory provisions regulating the amendment of plead- 
ings generally.°? Amendments unobjectionable in 
their character have been allowed after issue joined,* 
at the trial or hearing,” after submission of the cause, 
but before decision,* after the cause has been trans- 


Nat. Bank, 125 Kan. 211, 263 P 1044.| 732; Gage v. Bissell, 119 Ill. 298, 10 
(2) Where, in the original petition,| NE 238; Rapp v. Harrold, 85 Ind. A. 


QUIETING TITLE 


Eo ES oat Th 


ferred.to another court,* after judgment, and even 
after reversal on appeal. But an amendment to the 
answer, in order to plead fraud and estoppel against 
plaintiff, will not be allowed after the case has been 
set down for trial and an adjournment had, where 
the facts constituting such defense were within de- 
fendant’s knowledge from the outset, and could not 
adequately be met by plaintiff without a further ad- 
journment.* 

Effect of motion for dismissal. Ordinarily, de- 
fendant cannot, after plaintiff has moved to dismiss 
and his motion has been called to the attention of the 
court, file an amended answer seeking affirmative 
relief.® 

[§ 209] 6. Issues, Proof, and Variance®’—a. Is- 
sues—(1) In General. As in civil actions general- 
ly,1° the issues in an action to quiet title or remove 
a cloud are issues of law'! and issues of fact.+ 

Issue of law. <A denial that the realty in contro- 
versy is plaintiff’s homestead, and that the sale there- 
of made under defendant’s judgment, which is a 
pure money judgment, is void or a cloud on title, 
raises an issue of law, and not of fact.1° Where the 
complaint states plaintiff’s ownership and defend- 
ant’s claim, setting out facts showing the nature and 
extent of the latter’s title, and the answer admits 
the allegations of the complaint, issues of law de- 
terminative of the conflicting claims are raised.** 
But no such issue of law arises where the complaint 
merely alleges that defendant claims some interest, 
without setting out its nature and extent, and the 
answer merely admits such allegations.1® 

[§ 210] (2) Issues of Fact—(a) In General. The 
issues of fact which arise for determination in a suit 
to quiet title are those, and only those, properly pre- 


| sented by the pleadings. 


reversed and the case remanded for 


plaintiff asserted that she was the 
owner of certain land, that a deed 
which clouded her title was fraudu- 
lent, and prayed that it should be set 
aside as a cloud, an amended petition 
asserting that two mortgages in con- 
troversy were released by mistake or 
a misapprehension of fact, and pray- 
ing that they be reinstated and for an 
accounting, added a separate and dis- 
tinet cause of action. Melvin v. 
Hagadorn. 87 Nebr. 398, 127 NW,139. 

Generally see Pleading §§ 671-684. 


87. Hitt v. Carr, 62 Ind. A. 80, 109 
NE 456; Kirby v. Hensel, 81 Kan. 
229, 105 P 696; Frey v. Owens, 27 
Nebr. 862, 44 NW 42; Krueger v. 
Brooks, 94 Or. 119, 184 P 285. 

88. Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 613, 
wer! 1109. 

89. Rice v. Davidson, 211 Ala. 693, 
101 S 604. 

90.- Williams v. Hutton, etc., Co., 
164 N. C. 216, 80 SE 257. 

{a] Illustration.—A plea that, 


since the commencement of the ac- 
tion, a judgment had been rendered 
adjudicating that another holds title 
as trustee for defendants, may prop- 
erly be set up as a defense by supple- 
mental answer as a substitute for a 
plea puis darrien continuance under 
the common-law system. Williams v. 
Hutton, etc., Co., 164 N. C. 216, 80 SE 


25%: 
91. Lowry v. Harris, 12 Minn. 255. 
92. Welner v. Stearns, 40 Utah 185, 


120 P 490, AnnCas1914C 1175. 


93. Rowley v. Davis, 34 Cal. A. 184, 
167 :‘P 162. 

94. See Pleading §§ 648-655. 

95. Kock v. Wilcoxon, 30 Cal. A. 


517, 158 P 1048; South Chicago Brew- 
ing Co. v. Taylor, 205 Ill. 132, 68 NE 


494, 154 NE 679; Patton v. Dixon, 105 
Tenn. 97, 58 SW 299. 

96. Mitchell y. Lyons, 163 Wis. 399, 
158 NW 70. 

[a] Rule applied.—Where the com- 
plaint sought cancellation of only one 
tax deed, and the proof showed the 
invalidity of another covering a very 
small tract of land, no showing hav- 
ing been made that defendant was 
prejudiced by failure to plead the sec- 
ond tax deed, the court properly con- 
sidered the complaint as a’mended to 
conform to the proof. Mitchell v. 
Lyons, 163 Wis. 399, 158 NW 70. 

ae Generally see Pleading §§ 605— 
627. : 
Amendments to conform to proof 
see supra § 207. 

98. Neher v. Kauffman, 197 Cal. 
67AL (242 Pw 1 oe weLlart av. L OtEer aes O 
Miss. 796, 31 S 898; Newman v. Buz- 
ard, 24 Wash. 225, 64 P 139. 

99. See statutory provisions; and 
generally Pleading § 605 et seq. 

1. Freeman y. Brown, 96 Ala. 301, 
11 S 249. 

2. Neher v. Kauffman, 197 Cal. 674, 
242 P 713; South Chicago Brewing Co. 
v.. Taylor, 205 Ill. 132, 68 NE 732; 
Gage v. Bissell, 119 Til. 298, 10 NE 
238; Kunze v. Solomon, 126 Mich. 290, 
85 NW 739; Newman v. Buzard, 24 
Wash. 225, 64 P 139. 

3.. Andrus: Vv.) ‘Smith, (133. Cal 78, 
65 NE 320; Hart v. Potter, 80 Miss. 
796, 31 S 898. 

4.; Hitteve: Carr,—627ind.,..Ax 30)-109 
NE 456. 

5. Frey v. Owens, 27 Nebr. 862, 44 
NW 42; Jones v. Herrick, 35 Wash. 
434, 77. Ro98: 

6. Adams County v. 
ete., R. Co., 44 Iowa 335. 

{a] Thus, where the judgment is 


Burlington, 


further proceedings not inconsistent 
with the opinion of the court, the un- 
successful party may file an amended 
or additional] pleading, upon his mak- 
ing such a showing of newly discov- 
ered evidence as would entitle a party 
to demand a new trial in an action at 
law. Adams County v. Burlington, 
etc., R. Co., 44 Iowa 335. 

7. Mackenzie v. Gray, 7 Sask. L. 
115, 17 DomLR 769, 28 WestLR 322, 6 
WestWkly 914. 

8. Dannelly v. Jeffrey, (Tex. Civ. 
A.) 283 SW 351. 

9. In civil actions generally see 
euy, §§ 670-678; Pleading §§ 1144- 


1 

10. See Pleading § 1144. 

11. Mitchell v.. McCormick, 22 
Mont. 249, 56 P 216. 

12. See infra § 210 et seq. 

13. Mitchell v. McCormick, 22 


Mont. 249, 56 P 216. 

14, Hartford-Connecticut Trust 
Co. v. Cambell, 95 Conn. 399, 111 A 
864; Foote v. Brown, 78 Conn. 369, 62 
A 667. 

15. Orentlicherman v. Matarese, 99 
Conn; 122-121 A. 275. { 

16. Reeder v. Cox, 218 Ala. 182, 118 
S 338; Wey’se v. Biedebach, 86 Cal. A. 
736, 261 P 1092; Glass v. Glass, 4 Cal. 
A. 604, 88 P 734; Woodworth v. Gor- 
ton, 46 Mich. 324, 9 NW 434; Stewart 
v. Omaha L. & T. Co., 283 Mo. 364, 222 
SW 808; Scott v. Royston, 223 Mo. 
568, 123 SW 454; Strong v. Whybark, 
204 Mo. 341, 102 SW 968, 120 AmSR 
710, 12 LRANS 240. 

[a] Illustrations.—(1) In a suit to 
determine title to land sold under a 
void order of the court, the question 
of the necessity of plaintiff refunding 
the price of the land will not be de- 
termined where not pleaded. Scott v. 
Royston, 223 Mo. 568, 123 SW 454. 
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[§ 211] (b) Title, Possession, and Adverse Claim. 
The rule confining the issues of fact to those present- 
ed by the pleadings?’ is applicable to the issue of title 
to the property involved.18 A general denial is suf- 
ficient to put plaintiff’s title in issue in an action to 
determine adverse claims:1® So a general denial and 
special plea asserting title in defendant put the whole 
title in issue.?° Where the complaint alleges that 
defendant claims some estate or interest in the land 
adverse to plaintiff, but that his claim is without 
right, and that he has no right, title, or interest there- 
in, and the answer admits the former, and denies the 
latter, allegation, such answer raises a material is- 
sue of fact.*t And where the petition alleges that 
defendant was not an innocent purchaser, a gen- 
eral denial puts such allegation in issue.?2 If de- 
fendant denies plaintiff’s ownership and alleges title 
in himself, and also sets up the same title by coun- 
terclaim, praying that it be quieted, a voluntary 
dismissal of the counterclaim does not expunge alle- 
gations of defendant’s ownership in the answer prop- 
er, but leaves the issue of fact intact.?? 

Denial of plaintiff’s possession raises a material 
issue.** But an issue as to such possession is imma- 
terial where the action is brought under a statute 
dispensing with possession as a condition precedent 
to the maintenance of ‘the action.?° 


(2) Defendants cannot claim any pro- 
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levy to affect the title of plaintiff's 
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[§ 212] (c) Forgery and Fraud. If it is alleged 
that defendant holds a deed to the property which is 
a fraud and a forgery, and a cloud on plaintiff’s title, 
and, unless canceled, will operate as an irreparable 
injury to plaintiff, the only issues tendered to be 
considered on the trial are the questions as to forgery 
and fraud.?® But where the answer alleges that a 
deed made by plaintiff’s vendor was without consid- 
eration, and to hinder, delay, and defraud a certain 
creditor of vendor, which allegation is denied, no 
issue is raised as to whether the deed was made to 
delay or defraud the creditors of the vendor gen- 
erally.?7 / 

[§ 213] b. Matters To Be Proved—(1) Title. 
When plaintiff’s title is put in issue by the answer, 
he must prove the legal or equitable title i in himself,” 
or at least that he has some interest in the land in 
controversy superior to that of defendant.?® But if 
the chain of title is specifically set forth in the bill, 
and not specifically denied, evidence thereof need 
not be produced.*® So it is not necessary for de- 
fendant to prove title in his grantor where the gran- 
tor’s former ownership is alleged in the complaint 
and not denied in-the answer.** Where defendant 
alleges title in himself and asks to have it quieted, he 
waives the question of possession in plaintiff,?? but 


Miss.—Chiles v.: Champenois, 69 


tection as tenants of plaintiff unless 
such tenancy is pleaded in the answer. 
Ee aera Vi. Parks, *79 Cal 55,0215 2" 


17. See supra § 210. 

18. Ala.—Reeder v. Cox, 218 Ala. 
182, 118 S 338. 

Cal.—Cohn v. Klein, (A.) 284 P 967. 

Ga.—Morehead vy. Allen, 127 Ga. 510, 
56 SE 745. 
tao v. Howe, 100 Ill. 

Iowa.—Anderson v. Moline Plow 
Co., 101 Iowa 747, 69 NW 1028, 638 Am 
SR 424. 

Ky.—Burnett v. Miller, 174 Ky. 91, 
191 SW 659; Newman v. Newman, 154 
Ky. 300, 157 SW 381. 

Mo.—Stewart v. Omaha L. & T. Co., 
283 Mo. 364, 222 SW 808. 

Tex.—Rockhold v. Lucky Tiger Oil 
Co., (Civ. A.) 4 SW (2d) 1046. 

Wash.—Austrian American Benev. 
Cemetery Assoc. v. De Desrochers, 124 
Wash. 179, 214 P 3, 216 P 891. 

[a] Real controversy in an action 
to remove a cloud from title is as to 
that which creates the cloud, and not 
the title of plaintiff,: unless the latter 
is put in issue by the Drea sinee: 
Hutchinson v. Howe, 100 Iil. 11. 

[b] In absence of affirmative relief 
sought by cross bill, the question is 
whether respondent has any title or 
interest. Empire pane Co. v. Sanford, 
218 Ala. 318, 118 S 56 

[e] Pleadings a sufficient to 
raise issue: (1) Of title generally. 
Reeder v. Cox, 218 Ala. 182, 118 S 338. 
- (2) OF plaintiff” s title. Universal Milk 
Co. v. Wood, (Cal.) 272 P 745; More- 
head v. Allen, 127 Ga. 510, 56 ‘SE 745; 
Newman v. Newman, 154 Ky. 300,07 257 
a 381; Reckhold v. Lucky Tiger Oil 

(Tex. Civ. A.y 4 SW (2d) 1046. 

tal Issue raised as to sufficiency 
of levy of attachment to affect plain- 
tiff’s, title——Where, in an action to 
remove a cloud on title, defendants 
claiming a lien by attachment, ask 
affirmative relief by cross complaint 
by reason of their attachment, and 
bring in grantees of plaintiff as par- 
ties, and an amendment to plaintiff’s 
original petition contains averments 
as to the pretended levy of such at- 
tachment, and denies that any interest 
was acquired thereby, plaintiff's gran- 
tees in their answer to the cross peti- 
tion denying the levy of attachment, 
the issue as to the sufficiency of the 


grantees is thereby raised. Anderson 
v. Moline Plow Co., 101 Iowa 747, 69 
NW 1028, 68 AmSR 424. 

[e] Issue of plaintiff’s title not 
raised.—In a suit to quiet title to a 
strip of land wherein defendants also 
sought to quiet title in themselves to 
the same land, the pleadings are not 
broad enough to justify plaintiff's 
claim to a part of the land, because 
of having paid taxes for the statutory 
period of ten years, where the com- 
plaint makes no allegation in this re- 
gard and the reply merely alleged that 
plaintiff had paid the taxes for more 
than ten years. Austrian American 
Benev. Cemetery Assoc. v. De Des- 
rochers, 124 Wash. 179, 214 P 38, 216 
P 891. 

19. Rushton v. McLaughlin, 213 
Ala. 380, 104 S 824; Pennie v. Hil- 
dneth, (Si Calo uate) Busse Conny We 
Klein, (Cal. A.) 284 P 967; Wakefield 
v. Day, 41 Minn. 344, 43 NW 71; Jelli- 
son v. Halloran, 40 Minn. 485, 42 NW 
392; O’Leary v. Schoenfeld, 30 N. D. 
374, 152 NW 679. 

20. Mahaffey v. Lebanon Cemetery 
Assoc., 253 Mo. 135, 161 SW 701; Ry- 
an v. Strop, 253 Mo. 1, 161 SW 700. 

21. Tompkins v. Sprout, 55 Cal. 31. 

22. Heffernan v. Ragsdale, 199 Mo. 
375, 97 SW 890. 

Evidence admissible under general 
denial see infra § 218. 

23. McMillen v. Hayman, 74 Colo. 
300, 221 P 893. 


24. See supra § 186. 

25. Pearson v. Creed, 78 Cal. 144, 
20>P*302: 

26. Halk v. Stoddard, 67 S. C. 147, 
45 SE 140. 

27. 82. Cal.- 1:70, 


Traverso v. Tate, 
082. 


28. Ark.—Sims v. Fisher, 172 Ark. 
1038, 292 SW 92; Memphis Land, etc., 
Co. Ve Stobts; 56 SW. 873. 

Cal.—Redd v. Murry, 95 Cal. 48, 24 
P 841, 30 P 132 

Colo.—MacKay v. Silliman, 84 Colo. 
220, 269 P 901; Clark v. Huff, 49 Colo. 
197) 201, 112 P 542 feit-Cye]: 

Hawaii.—Charman v. Charman, 17 
Hawaii 171. 

Ill.— Ritchie v. Pease, 114 Ill. 353, 3 
NE 897; Wing v. Sherrer, 77 U1, 200. 

Ky 
135, O75 SW 374; ‘Southern Oil Co. y. 
Holman, 196 Ky. 250, 244 SW. 762; 
Pond Creek Coal Co. v. Day, 187 Ky. 
820, 220 SW 1053. 


Miss. 603, 13 S 840. 

Nebr.—McCauley v. Ohenstein, 44 
Nebr. 89, 62 NW 232. 
ae H.—-Parker v. Stevens, 59 N. H. 

N. M.—Union Land, ete., Co. v. Arce, 
OL Ny Mel 5:1 15222 1143. 

Okl.—Bartlett v. James, 140 Okl. 
218, 282 P 602; Clark v. Duncanson, 
79 Okl. 180, 192 P 806, 16 ALR 315. 

Pa.—Riegel’s Pet., 26 Pa. Dist. 63. 

Tex.—Atkinson v. Shelton, (Cive AS) 
160 SW 316. 

W. Va.—Holderby v. Hagan, 57 W.- 
Va. 341, 50 SE 4387. 

Wis. — Hamilton Vv. 
Wis. 584, 47 NW 952. 

[a] When plaintiff’s title is con- 
troverted by plea of not guilty, he 
must show that the title was in him 
at the commencement of the suit, ei- 
ther by deraignment from the sover- 
eignty of the seil or from a common 
source of title. Atkinson v. Shelton, 
(Tex. Civ. A.) 160 SW 316. 

[b] Where defendant asserts title 
by deed, plaintiff must show invalid- 
ity of the deed in an action to quiet 
title and cannot maintain an -inde- 
pendent action for that purpose. 
Wolf v. Gall, 176 Cal. 787, 169 P 1017. 

29. McCauley v. Ohenstein, 44 
Nebr. 89, 62 NW 232. 

30. Sibley v. Hutchison, 218 Ala. 
440, 118 S 688; Head v. Thurber, 142 
Ill. 430, 32 NE 492; Bennett v. Chaffe, 
69 Miss. 279, 13 S T3L. 

{a] Defendants who deny plain- 
tiff’s title not bound by default of co- 
defendant.—Plaintiff alleged in her 
bill that she had the equitable title to 
certain land by virtue of an unsealed 
instrument of conveyance given by 
her deceased husband to one of the 
defendants, and a similar instrument 
given by such defendant to her. She 
prayed that the other defendants, 
heirs of her husband, be required to 
convey to her the legal title. The 
grantee defendant made default, but 
the heirs answered, denying execution 
of the instruments. It was held that 
complainant could not recover with- 
out proof of the execution of the in- 
strument alleged to have been execut- 
ed by her husband's grantee. Head vy. 
Thurber, 142 Ill. 430, 32 NE 492. 

31. Harris v. Harris, 7 Cal. Unrep. 
Cas. 319, 88 P 384. 

32. See supra § 106; 
214, 


Beaudreau, 78 


and infra § 
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plaintiff must still prove his title.2* Where both 
parties claim title from a common source, it is not 
necessary for plaintiff to prove title in the common 
grantor,?* but only that the title of such grantor 
passed to him.*® So, where defendant claims title 
through plaintiff, the latter need not prove his title.*° 

Immaterial allegations in respect of plaintiff’s ti- 
tle ordinarily need not be proved.’ Thus, where the 
statute under which the action is brought was in- 
tended to enable a party to quiet his title by proof of 
actual peaceable possession with claim of title, the 
fact that plaintiff’s title in fee is alleged in the com- 
plaint and denied in the answer does not render it 
necessary for plaintiff to prove title in himself.*® 
On the other hand it has been held that, where plain- 
tiff unnecessarily alleges ownership, he must prove 
it, if it is denied by the answer.°®? 

Admissions.4? When the answer admits title in 
plaintiff, no proof of title is ordinarily necessary.*? 
The admissions of an infant defendant, however, can- 
not be taken against him, but plaintiff is required to 
prove title in himself with the same certainty as 
would be required of him had an answer been filed 
denying positively the allegation of title,*? and a 
fortiori an admission in the answer of a codefendant 
that title is in plaintiff cannot bind the infant, al- 
though the interest of himself and his codefendant 
is joint.*% 

[§ 214] (2) Plaintiff in Possession, and Land Va- 
cant and Unoccupied. If possession is necessary to 
the maintenance of the action,** plaintiff cannot pre- 
vail without proof of such possession, where the al- 
legation of possession is denied in the answer,*? al- 
though he need not prove possession of all of the 
land, since he may succeed as to a part and fail as 
to the remainder.*® But where plaintiff’s allegation 
of possession is not denied, proof thereof is unnec- 

33. Moren v. Houston, 222 Ky. 785, 42. 
2 SW (2d) 667; Southern Oil Co. v. 
Holman, 196 Ky. 250, 244 SW 762. 43. 

34. Thiele v. Security Trust, etc., 44, 


Bank, 202 Cal. 758, 262 P 308; Rockey 45. 


Ve Vieux,e179-Cal. (681,178). P\ 712; Et. | Cals 563i 
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Holderby v. Hagan, 57 W. Va. 
341, 50 SE 437, 4 AnnCas 401. 

Holderby v. Hagan, 
See supra § 98 et seq. 
Cal.—Brooks v. Calderwood, 34] vy. 
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essary.47 So, where plaintiff deraigns a good title, 
and Rope shows no title, plaintiff need not prove 
his possession,- although his allegation thereof is not 
denied by defendant.*8 Where possession in plain- 
tiff is not necessary to the maintenance of the action, 
his allegation of possession is superfluous and need 
not be proved.*® 

Vacant and unoccupied land. In an action by one 
not in possession to quiet title to lands alleged to be 
vacant and unoccupied, such allegation, being ma- 
terial, must be proved in order to entitle plaintiff to 
recover.°° So, if defendant, in the ordinary statu- 
tory action to determine adverse claims, alleges title 
in himself, and demands affirmative relief against 
plaintiff, it is not necessary for plaintiff to prove the 
allegation that the land is vacant and unoccupied,°* 
or that he is in possession,®? as the case may be. 
And where an allegation in the answer that the land 
was vacant and unoccupied is not denied by the reply, 
it stands admitted, and need not be proved.** 

[§ 215] (3) Recitals in Instrument Constituting 
Cloud Untrue. Where plaintiff alleges that defend- 
ant makes an adverse claim of title under a certain 
deed which he offers in evidence, he is not bound to 
show that the recitals in the deed are untrue before 
he can recover.°* 

[§ 216] (4) Improvements by Defendant. Under 
the betterment statutes it has been held that defend- 
ant must prove his allegations as to improvements 
on the land although plaintiff makes no formal de- 
nial of such allegations. oe 

[§ 217] c. Evidence Admissible under Pleadings 
—(1) In General. As in other civil actions,®* the 
proof in actions to quiet title or remove clouds must 
be confined to the issues,°? and hence evidence will 
be admitted when, and only when, it conforms to the 
matters alleged in the bill or answer.°® Where the 
Coal Co., 4 Alaska 463, 472 [quot Cyc]; 
Southern Oil Co. v. Holman, 196 Ky. 
250, 244 SW 762; Cooper v. William- 
son, 191 Ky. 213, 229 SW 707; Hooper 


Henry, 31 Minn. 264, 17 NW 476. 
Possession admitted by asking for 


supra. 


Bragg v. Brandon, 41 Cal. A. 227, 182 
P 454. See also Cassidy v. Woodward, 
77 Iowa 354, 42 NW 319 (holding that, 
where both parties claim under the 
same person, and an abstract of title 
exhibited with the petition shows a 
regular chain of title from the govern- 
ment through such person to plaintiff, 
and, by the answer or oral evidence 
introduced without objection, it is ei- 
ther admitted-or plainly shown that 
plaintiff holds by a regular chain of 
conveyances, and throughout the tri- 
al it is conceded that the conveyances 
were made as shown by the abstract 
of title, it is immaterial whether the 
deeds in plaintiff’s chain of title are 
formally introduced in evidence or 
not). And see supra § 76. 

35. Victor v. Pili, 26 Hawaii 654; 
page, v. O’Kelly, 250 Mo. 647, 157 SW 
566. 

{a] If both parties claim’ title 
from common source, the only issue 
is as to which party acquired title of 
common ancestor or grantor. Riley v. 
O'Kelly, 250 Mo. 647, 157 SW 566. 

36. Tannahill v. Greening, 85 Cal. 
A. 714, 259 P1017; Strange v. Strange, 
Qe@ale Ac asiselon eb LLOa; 

37. Wilder v. St. Paul, 


92. 

38. Wilder v. St. Paul, supra. 

39. Vaughan v. Palmore, 176 Ala. 
72, 57 S 488. 

40. Generally see supra § 187. 

41. Long v. Lackawanna Coal, etc., 
Co., 233 Mo. 713, 136 SW 673 (holding, 
howev er, that the owner did not admit 
title in plaintiff). 


12 Minn. 


Colo.—Lambert v. Murray, 52°Colo. 
156, 120 P 415; Buckland v. Fielder, 
48 Colo. 153, 109 P 262. 

Tll.— Rutz v. Kehn, 143 Ill. 558, 29 
NE 553; Harts v. Kimball, 149 Il. 
At 526. 

Ky.—-Boreing v. Garrard, 210 Ky. 
135, 275 SW 374; Fields v. Couch, 169 
Ky. 554, 184 SW 894; Horn v. Bates, 
114 SW 763. 

Okl.—Bartlett v. James, 140 Okl. 
218, 282 P 602. 

Pa.—Riegel’s Pet., 26 Pa. Dist. a3 

R. I.—Lawton y. "Lawton, 4S REL 


134, 136 A’ 241. 
46. Wellendorf v. Tesch, 77 Minn. 


512, 80 NW 629. 
47. Vandegrift v. Shortridge, 181 
Ala. 275; 61.S 897; Lambert v.. Mur- 


ray, b2 Colo; 1565,.120 RP 415. 

48. Church vy. Nielsen, 23 Colo. A. 
211, 128 P 880. 

49. Chuk y. Katich, 27 Ariz. 182, 
PN 12) SAB ip 

50. Hooper v. Glos, 336 Ill. 275, 168 
NE 326; Rutz v. Kehn, 148 Ill. 558, 29 
NE 553; Glos v. Randolph, ates NE 
197, 24 NE 426; Conklin v. Hinds, 16 
Minn. 457; Bartlett v. James, 140 Okl. 
218,. 282 P 602; Hardy v. California 
Trojan Powder Co., 109 Or. 76, 219 PB 
197; 

51. Picneer Min. Co. v. Pacific Coat 
Co., 4 Alaska 463, 472 [quot Cye]; 
Kipp v. Hagman, 73 Minn. 5, 75 NW 
746; Burke v. Lacock, 41 Minn. 250, 
42 NW 1016; Hinman vy. Henry, 31 
Minn. 264, 17 NW 476. 


52. Pioneer Min. Co. vy. Pacific 


affirmative relief see supra § 106. 

53. Vanderpan v. Pelton, 22 Colo. 
AS it Lcoiee 2916 Oe 

54. Douglass v. Huhn, 24 Kan. 766. 

55. Sadler v. Campbell, 150 Ark. 
594, 236 SW 588. ‘ 

56. See Equity §§ 676, 677; 
ing §§ 1167-1186. 

57. See cases infra note 58. 

58. U. S.—Erwin v. Perego, 93 Fed. 
608, 35 CCA 482, 

Ala.—Interstate Bldg., ete., Assoc. 
v. Agricola, 124 Ala. 474, 27 S 247. 

Cal.—Shurtleff v. Kehrer, 163 Cal. 
24, 124 P 724; Payne v. Neuval, 155 
Cal. 46, 99 P 476; Winter v. McMil- 
lan, 87 Cal. 256, 65 P 407, 22 AmSR 
243; MacGregor v. Knowlden, (A.) 
282 P 438; Knaugh v. Baender, 84 Cal. 
A. 142, 257 P 606; Blodgett v. Trum- 
bull, 83 Cal. A. 566, 257 P 199; Bus- 
senius v. Warden, 71 Cal. A. 717, 236 
P 371; Milliken v. Valencia, 47 Cal. A. 
16, 189 P 1049; Rowley v. Davis, 34 
Cal. A. 184, 167 P 162; Riverdale Min. 
Co. v. Wicks, 14:Cal. A. 526, 112 P 896. 

Colo..Denver First Nat. Bank v. 
Ahrns, 64 Colo. 23, 170 P 193; »Mul- 
queen v. Lanning, 53 Colo. 146, 124 P 


Plead- 


577; Sayre v. Sage, 47 Colo. 559, 108 
P 160; Jones v. Empire Ranch, etce., 
Co,; 25 \Colo: sA. 382; ' 138 (P7625) -Seott 
Vv. oe 25 Colo. A. 340, 138’ P 
432. 

Ga.—Thomas v. Youngblood, 134 
Ga. 606, 68 SE 323. 

Ill.—Pease v. Sanderson, 188 Ill. 


597,59 NE 425; Gage v. Reid, 118 Ill. 
35 aN 27 


fuel il  ru ee Sa ge EN Oc PRN aca I aa eT a SESE Poaceae iy a ee eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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nature or source of plaintiff's title is specifically set 
out, evidence of a different title or title from another 
souree cannot be proved.®® But under a general al- 
legation of title, plaintiff may prove title by adverse 
possession,°°® or whatever title he has.°+ And the 
fact that plaintiff pleads ownership only, and not pos- 
session, does not prevent him from proving posses- 
sion in order to show ownership.°? Under a gen- 
eral allegation in the answer of title in himself, de- 
fendant may show any title, legal or equitable,°* 
such as title by adverse possession.°* But defend- 
ant cannot rely on a defense inconsistent with a title, 
which, by his answer, he sets up in himself.°° And 
where he pleads a fee simple title in himself, he is 
restricted to proof of such title,°° and cannot prove 
an equitable title or interest.°’ Where the com- 
plaint alleges that plaintiff is the owner and that de- 


fendant claims an adverse estate, calling on him to. 


set forth the nature of his claim, defendant is not 
confined to proof of a particular claim, but may 
set forth any adverse title on which he relies.°* In 
jurisdictions where no pleadings are allowed beyond 
a demurrer to the reply, if plaintiff’s title is pleaded 
for the first time in reply, defendant may, without 
further pleading, introduce evidence attacking the 
validity of such title.®® 

Fraud. Where plaintiff sets up a conveyance as 
a basis for title, defendant cannot show that the con- 
veyance was fraudulent where he did not plead 


Ind.—Doren v. Lupton, 154 Ind. 396, 


QUIETING TITLE 


suming payment of the mortgage, 
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fraud.”° 
other muniment of title under which he claims, plain- 
tiff may, in jurisdictions where no replication is re- 
quired or permitted, show that the instrument was 
procured by fraud, although he did not plead fraud 
in his complaint. And where plaintiff alleges own- 
ership, and defendant denies the allegation in gen- 
eral terms and introduces a decree on which his claim 
is based, without pleading such decree, plaintiff may, 
under the implied replication which the law raises, 
prove that such decree was invalid for fraud and 
want of jurisdiction.’? 

Bona fide purchase. Where the statute only re- 
quires complainant to allege peaceable possession and 
ownership in general terms, such general averments 
are sufficient to allow proof of every fact necessary 


to establish in him a legal title superior to that as-_ 


serted by defendant, including the fact that com- 
plainant or those under whom he claims were pur- 
chasers without notice.** On the other hand, where 
the statute requires specific avowal in the answer of 
the extent, character, and source of defendant’s ti- 
tle, defendant cannot prove that one through whom 
he claims was an innocent purchaser without notice, 
where he did not so plead.*# 

[§ 218] (2) Under General Denial. Defendant 
may, it has been held in some jurisdictions, under 
general denial, give in evidence all defenses, either 
legal or equitable.7° 


O’Brien, 142 Ind. 218, 41 NE 528; 


245 


But where defendant sets up a deed or 


56 NE §49 ; were admissible. Interstate Bldg., Stewart v. Lead Belt ‘Land Co;.200 
Kan.—Morrill v. Douglass, 14 Kan.| etc., Assoc. v. Agricola, 124 Ala. 474,] Mo. 281, 98 SW 767. 

293. 27 S 247. (2) In an action of eject- 60. Cooper v. Blair, 50 Or. 394, 92 
Mich.—Le Baron vy. Shepherd, 21] ment and to quiet title, where plain-| P 1074. 

Mich. 263. i tiff alleged title and sought to recov- 61. Loven v. Roper, 178 N. C. 581, 
Minn.—Stuart v. Lowry, 49 Minn.! er on the strength of his title, and] 101 SE 263; State v. Rolio, (Utah) 262 

91. 51 NW 662. defendant set up title through a sub-| P 987. 
Mo.—Strong v. Whybark, 204 Mo.| sequent deed from plaintiff to de- [a] Ownership in reversion may 


341, 102 SW 968, 12 LRANS 240. 
oN J.—Powell v. Mayo, 26 N. J. Eq. 
N. C.—Loven v. Roper, 178 N. C. 
581, 101 SE 263. 
Okl.—Turner vy. Nicholson, 115 Okl. 
56, 24 =7 508 


71 Or. 590, 
143 P 632 
(24) 156; Rockhold v. Lucky Tiger 
Oil Co., (Civ. A.) 4 SW (2d) 1046; Mc- 


Cullough v. Rucker, 53 Tex. Civ. A. 
$9, 115 SW 323. 

Wash.—Garvey v. Garvey, 52 Wash. 
516, 101 P 45; Sturtevant v. McDou- 
gall, 45 Wash. 532, 88 P 1035. 

Wyo.—Chesney v. Valley Live 
Stock Co., 34 Wyo. 378, 244 P 216, 44 
ALR 1255. 

[a] Ownership during certain peri- 
-od.—An averment that plaintiff was 
the owner of the land from a day 
prior to the commencement of the ac- 
tion is sufficient to warrant proof of 
his ownership at any time within 
that period. Erwin v. Perego, 93 Fed. 
608, 35 CCA 482. 

{b] Defendant’s priority.—Under 
an answer that defendant’s mortgage 
constituted a prior lien, all facts tend- 
ing to prove defendant’s priority are 
admissible. Craig v. Dinwiddie, 77 
‘Cal. A: 684) 247 B 516: 

[c] Matters not necessary to plead. 
-—It is not necessary for plaintiff to 
plead deraignment of title, it being a 
matter of evidence purely, and hence, 
in an action against an executor to 
quiet title, plaintiff may put in evi- 
‘dence a former judgment against de- 
fendant’s testator for possession of 
the land, without pleading it. River- 
side Land, etc., Co. v. Jensen, 108 
‘Cal. 146, 41 P 40. 

[dad] Evidence held within issues.— 
‘(1) Where defendant’s answer in an 
saction to quiet title set up an unpaid 
mortgage to it by plaintiff's vendor, 
‘letters from plaintiff to defendant, as- 


fendant’s grantor, and the reply de- 
nied generally the execution of the 
subsequent deed, the pleadings were 
sufficient to warrant the admission of 
evidence that,the deed under which 
defendant claimed was obtained un- 
der circumstances amounting to for- 
gery. Turner y. Nicholson, 115 Okl. 
56, 241 P 750. (3) Where plaintiff’s 
petition alleges a record generally of 
title from the sovereignty of the soil, 
and in addition alleges title under 
several statutes of limitation, he is 
entitled to prove either or both of 
the titles pleaded. Alford v. Wil- 
liams, 41 Tex. Civ. A. 436, 91 SW 636. 

{e] Evidence held not within is- 
sues.—(1) Where the possession at 
issue under the pleadings was the 
possession as it existed at the time 
the suit was commenced, evidence 
that defendant was in possession at 
the time of the trial was inadmissible, 
in the absence of a supplemental an- 
swer presenting such isSue. Sayre v. 
Sage, 47 Colo. 559, 108 P 160. . (2) Evi- 
dence as to the value of improvements 
made by defendant while in posses- 
sion is not admissible, where no claim 


has been made for improvements. 
Doren. v. Lupton, 154 Ind. 396, 56 
NE 849. (3) Where defendant denies, 


in his answer, plaintiff’s title to the 
land sued for, he cannot show that he 
is plaintiff's tenant. Cargar v. Fee, 
140 Ind. 572, 39 NE 93. (4) Where the 
title of plaintiff as stated in his bill 
depends on the performance of a con- 
dition, and the proof shows that the 
condition was not performed accord- 
ing to its terms, plaintiff will not be 
entitled to the relief he seeks by 
showing an -excuse for the nonper- 
formance of the condition, there being 
no allegation in the bill on which an 


| issue is to be taken of the facts re- 


lied on to justify or excuse the non- 


performance of the condition. Le 
Baron v. Shepherd, 21 Mich. 263. i 
59.) Pittsburg, ete. “R. °Coy= "vi 


be shown under a general allegation 
of ownership in fee. Loven vy. Roper, 
L78_N. Ce 581) 101->SH) 263. 

62. Davis v. Crump, 162 Cal. 513, 
123-P 294. 

63. Noble v. Cates, 230 Mo. 189, 130 
SW 302 

64. Jordan v. Beale; 172. Cal. 226; 
155 P 990; Metropolitan Bldg. Co. v. 
Fitzgerald, 122 Wash. 514, 210 P 770; 
Rogers v. Miller, 18 Wash: 82, 42 P 
525, 52° AmSR 20. 

65. Harney v. Morton, 36 Miss. 
411; Strealy v. Spoonhour, 292 Pa. 
378, 141 A 250. 

66. Noble v. Cates, 230 Mo. 189, 130 
SW 302. 

Stuart v. Lowry, 49 Minn. 91, 
51 NW 662. And see infra § 220. 

68. Colburn v. Dortic, 49 Colo. 90, 

PATER esse 


69. Pimm v. Waldron, 118 Okl. 5, 
244 P 37. See also supra § 204. 
70. Whitney v. Sherman, 178 Cal. 


435, 173 P 931. 

71. Jose Realty Co. v. Pavlicevich, 
164 Cal. 613, 130 P 615; Wangenheira 
v. Garner, 42 Cal. A. 332, 183 P 670; 


Baker v: Baker, i9°iCal. AS 7373-200 
P ; 
72. Moakley v. Los Angeles Pace. 


R. Co. (Cal. A.) 277 P8883. 
« aoe Reeder v. Cox, 218 Ala. 182, 118 

74 Reeder v. Cox, supra; Adams 
v. Pollak, 217 Ala. 688, 117 S 299. 

75. Ida.—Idaho Trust Co. v. East- 
man, 43 Ida. 142, 249 P.890. 

Ind.—Interstate Iron, ete., Co 
East Chicago, 187 Ind. 506, "118 NE 
958; Gibbs v. Potter, 166 Ind. 471, 77 
NE 942; Kaufman v. Preston, 158 Ind. 
361, 63 NE 570; Jackson v. Neal, 136 
Ind. 173, 35 NE 1021; Messick v. Mid- 
land R. Co., 128 Ind. 81, 27 NH 419; 
Hamilton v. Byram, 122 Ind. 283, 23 
NE 795; Hogg v. Link, 90 Ind. 346; 
Graham v. Graham, 55 Ind. 23; Rapp 
v. Harrold, 85 Ind. A. 494, 154 NE 679; 
Van Laningham y. Hartman, 77 Ind. 
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[§ 219] d. Variance between Allegations and’ 
Pursuant to the general 
rule,*® the averments and proofs should substantial- 
ly correspond, and a material variance is fatal.’” 

A variance between an al- 
legation and proof which might have been obviated 
on the trial by other evidence or amendment if it 
had been expressly objected to on that ground will 
be deemed waived, and will be disregarded.**® 

Proof of the nature and 
soureée of plaintiff’s title must not vary materially 
from the averments of the bill or complaint.*® 
averment of ownership in fee is not supported by 


Proof—(i) In General. 


Waiver of objections. 


[§ 220] (2) As to Title. 


A. 474, 130 NE 138; Bundy v. Bow- 
man, 72 Ind. A. 367, 125 NE 781; Al- 
len v. Indianapolis Oil Co., 27 Ind. A. 
158, 60 N¥# 1003. 

ago, etc., R. Co. v. Sioux 
City Stockyards Co./176 Iowa 659, 158 
NW 769, 143 NW 560. 

Kan.—Flint v. Dulany, 37 Kan. 332, 
L50P 4208: 

Minn.—La Framboise v. Day, 136 
Minn. 239, 161 NW 529, LRA1917D 
SLs Rogers vy. Clark Iron Co., 104 
Minn. 198, 116 NW 73 

Mont.—Word v. Moore, 66 Mont. 
550, 214 PB 79. 

[a] Tllustrations.—(1) Defendant, 
under a general denial, may show that 
the deed under w'hich plaintiff holds 
was intended as a mortgage. Idaho 
Trust Co. v. Hastman, 43 Ida. 142, 249 


P 890; Hamilton v. Byram, 122 Ind. 
283, 23 NE 795; Wakefield v. Day, 41 
Minn. 344, 43 NW 71. (2) Under the 


general denial defendants may show 
an outstanding title in a third person 
by ptoving the facts on which it is 
based, and invoking the legal or equi- 
table principles applicable thereto. 
Rogers v. Clark Iron Co., 104 Minn. 
198, 116 NW 739. (3) Where defend- 
ant’s adverse interest is claimed un- 
der a lease containing a misdescrip- 
tion, proof of a mistake in the de- 
scription is admissible by way of 
equitable defense, under a general de- 
nial. Allen v. Indianapolis Oil Co., 
27 Ind, A. 158, 60 NE 1003. (4) Where 
a petition is filed, alleging among 
other things ownership and posses- 
sion by plaintiff, and the answer, 
without any denial to the allegations 
of plaintiff, only sets up a specific ti- 
tle, it is error to admit evidence of 
any other than the title pleaded; but 
where the answer contains, besides 
the plea of the specific title, a general 
denial of the allegations of the peti- 
tion, it is not error to admit in evi- 
dence a voluntary conveyance from 
plaintiff, a sheriff’s or a tax deed, or 
any other legal testimony tending to 
show that plaintiff is ‘ot the owner 
as alleged, whether specifically set up 
in the answer or not. Morrill v. 
Douglass, 14 Kan. 293. (5) Where de- 
fendants filed a. cross complaint to 
quiet title to realty described in plain- 
tiffs’ complaint, plaintiffs under their 
general denial could have shown the 
facts alleged in their complaint to 
quiet title, cancel deeds, and partition 
such realty. Stutsman v. Harles, 69 
Ind. A: 514, 122 NE 355. (6) In suit 
to quiet title by railroads claiming 
through grant of an easement, evi- 
dence that the grant was of less than 
a permanent easement was pertinent 
to the issues raised by general de- 
nial. Chicago, etc., R. Co. v. Sioux 
City Stockyards Co., 176 Iowa 659, 158 
NW 769, 143 NW 560. 

{[b] Under general denial to cross 
complaint (1) plaintiff could show 
facts alleged in the complaint. Stuts- 
man v. Earles, 69 Ind. A. 514, 122 NE 
355. (2) So too a general denial in a 
mortgage foreclosure suit in which 
defendant files a cross complaint to 
quiet title is sufficient to admit proof 
of all the legitimate matters of de- 
fense to the cross complaint. Fitz- 
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a conveyance. *? 


An 
land was vacant 


patrick v. Papa, 89 Ind. 17. 

[ec] Frand may be proved under 
the general denial. Gillispie v. Dar- 
roch, 57 Ind. A. 482, 107 NE 475. 

[a] Defendant may give in evi- 
dence title in himself under general 
denial, and it follows that the “allega- 
tion of such title in the answer does 
not constitute new matter. Leggatt 
v.. Stewart, 5 Mont. 107, 2° P 320; 
Meyendorf v. Frohner, 3 Mont. 282. 
See also Fraud § 160; Pleading §8§ 
Pe towsioos 

76. See Pleading §§ 1187-1211. 

77. Jll.—Glos v. Archer, 214 Ill. 74, 
73 NE 382. 

Iowa.—Hunter v. Amish, 164 Iowa 


397, 145 NW 877. 

La.—Winn vy. Strickland, 151 La. 
Zdds OLS ETLIE 

R. I.—Louttit v. Alexander, 44 R. 


1-257, 216A? 882; 

Tex.—Simms v. Mt. Pleasant, (Civ. 
A.) 12 SW (2a), 833. 

[a] Variance held material.—(1) 
Where a bill to set aside a convey- 
ance as a cloud on the equitable title 
of complainant is framed upon the 
theory that the land was purchased by 
A alone, from a voluntary grantee, 
and the evidence shows that the pur- 
chase was by A, B, and C, but the 
conveyance made to A alone for, con- 
venience, to hold and convey as di- 
rected by the purchasers, the vari- 
ance is fatal. O’Neal v. Boone, 82 Ill. 
589. (2) Where the pleadings de- 
scribed a lot belonging to another and 
the variance was not shown to be due 
to a mistake, the court could not re- 
move the cloud from plaintiff’s title. 
Simms v. Mt. Pleasant, (Tex. Civ. A.) 
12 SW (2d) 833. 

{b] Matter not constituting vari- 
ance.—(1) Hunter v. Amish, 164 Iowa 
397,145 NW 877. (2) Ina suit to have 
a deed declared a simuiation, ete., or 
in the alternative for a recognition of 
plaintiff's life estate without any 
prayer for recognition of a reversion- 
ary interest, the admission in evi- 
dence of a deed reserving such inter- 
est did not enlarge the pleadings, it be- 
ing otherwise admissible to show the 
alleged simulation and fraud. Winn 
v. Strickland, 151 La..235,91S 719. (3) 
In a suit to quiet title, a deed offered 
in evidence which describes the sur- 
vey of the land by a different number 
from that used in the pleading the 
land being otherwise identified with 
reasonable certainty, is admissible; 
there is no variance, the number of 
the survey being unnecessarily used. 
Berrendo Stock Co. vy Kaiser, 66 Tex. 
852, 1 SW 257. (4) Ina bill seek- 
ing to thave a cloud removed from 
certain land, it was alleged that the 
land was bought of A and B. It ap- 
peared in evidence that complainant 
only negotiated with A but was in- 
formed that B had an interest in the 
land as well, which was a fact; that 
A acted as agent of B; that B con- 
veyed his interest to A, expecting the 
whole to be eventually. conveyed to 
complainant. It was held that there 
was no variance between the allega- 
tions and the _ proofs. Walsh vy. 
Wright, 101 Ill. 178. (5) An allega- 
tion of a claim by defendant under a 


[§ 221] (3) As to Possession. 
possession in plaintiff is sustained by proof of pos- 
session in plaintiff’s tenant at the time of bringing 
‘suit;°® but proof showing property to be vacant con- 
stitutes a fatal variance.’* 


a : eae: aide Di a8 5. 
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proof of an equitable title,®° although under some 
statutes the variance is immaterial.*+ 
consisting merely of a denial of plaintiff’s title and 
an assertion of title in defendant, is not established 
by proof that, while plaintiff is the owner of the 
legal title, defendant has an equity entitling him to 


A defense, 


An averment of 


An allegation that the 
and unoccupied at the time of the 


judgment against one heir and proof 
that the claim was under a judgment 
against another heir is not a material 
variance. Hunter v. Amish, supra. 
78. Smith v. Prall, 133 Ill. 308, 24 


NE 521; Messerschmidt v. Baker, 22 
Minn. 81. 
79. Cal.—Gordon  v. Cadwalades 


172 Cal. 254, 156 P 471. 

Ill—Glos v. Garrett, 219 ‘nf! 
76 NE 873. 

Ind.—Pittsburg, ete, R. Co. v. 
O’Brien, 142° Ind. 218, 41° NE’ 528; 
Johnson v. Pontious, 118 Ind. 270, 20 
NE 792 

Mo.—Stewart v. Lead Belt Land 
Co., 200 Mo. 281, 98 SW 767. 

N. D.—Hebden v. Bina, 17 N. D. 235, 
116 NW 85, 138 AmSR 700. 

Okl.—Tilghman v. Sykes, 103 Okl. 
50, 229 P 634. 

[al Matters not constituting ma- 
terial variance.—(1) An allegation of 
title under a warranty deed of a hus- 
band and wife and offering in evi- 
dence the deed as that of the husband 
alone does not constitute a variance. 
Glos v. Garrett, 219 Ill. 208, 76 NE 
373. (2) A variance between inter- 
vening railroad’s allegation of own- 
ership in fee and proof of exclusive 


208, 


easement for a railroad right of way 


is immaterial, as not misleading de- 
fendants. Gordon v. Cadwalader, 172 
Cal. 254,156 P 471. (3) A variance be- 
tween allegations of ownership in fee 
and proof of an easement is immate- 
rial where defendant admits plain- 
tiff’s occupancy and use of property 
and denies only the right to such oc- 
cupanecy and use. Gordon v. Cad- 
walader, supra. And see supra § 217. 

80. Ind.—Danforth v. Meeks, 176 
Ind. 400, 96 NE 153. 

Mich. -_Fleming Vv... Conkliny! #23 
Mich. 243, 211 NW 6388. 

Minn.—Hersey v. Lambert, 50 Minn. 
373, 52 NW 963; Stuart v. Lowry, 49 
Minn, 91, 51 NW 662 

Mo.—Walker v. Roberts, 204 SW 16. 

Or.—Gilkey v. Murray, 76 Or. 653, 
149 P 521; Mascall v. See 76 Or. 
637, 149 P 517. 

81. Oliver v. Houeherey: 8 Ariz. 65, 
68 P 553; Van Vranken v. Granite 
County, 35 Mont. 427, 90 P 164. 

[a] Ilustration.—Under a statute 
providing that an action to determine 
and quiet title to real estate may be 
brought by anyone claiming an inter- 
est, whether in or out of possession, 
against one claiming an interest or 
estate adverse to him, it is held that, 
where the complaint alleges plaintiff 
to have title in fee, and the proof 
shows an equitable title, there is no 
variance precluding a _ recovery. 
Oliver v. Dougherty, 8 Ariz. 65, 68 P 
553; Van Vranken v. Granite County, 
35 Mont. 427, 90 P 164. 


82. Robinson vy. Muir, 151 Cal. 118, 
90..B 521 

83. Krebs v. Dodge, 9 Wis. 1. 

84 Glos v. Archer, 214 Ill. 74, 73 


NE 382 (holding further that the vari- 
ance is none the less fatal because ei- 
ther an allegation that complainant is 
in possession of the property or that 
it is vacant and unoccupied is suffi- 
cient to give the court jurisdiction). 


SS ae 
lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- §§ 291-294] 


filing of the bill is not sustained by proof that the 
land was vacant and unoccupied at a given time after 


the filing of the bill.8® 


[§ 222] 7. Judgment on the Pleadings.*® 
other civil actions,*? a judgment on the pleadings 
may properly be entered where the facts shown and 
admitted by the pleadings entitle one party to a 
Where plaintiff relies on the answer 
to justify a decree, the answer must be explicit 
enough to show a case within the allegations of the 
If the denials in the answer in effect amount 
to an admission of the averments of the complaint, 
a motion on that ground for judgment on the plead- 
But plaintiff is not enti- 
tled to judgment on the pleadings where the answer 
denies his asserted title,®?! or confesses and avoids 
even though such answer 
fails to set forth an adverse interest,®? or a valid in- 
terest,°* in the lands, or may be subject to special 
‘So, where an affirmative defense in 
‘defendant’s answer and cross complaint sets up title 


judgment.§§ 


bill.8°® 


ings should be granted.°° 


92 


it by affirmative matter, 


demurrer.?® 


85. Johnson v. Huling, 127 Ill. 14, 
18 NE 786. 

86. Judgment on disclaimer see 
supra § 197. 

87. See Pleading §§ 944-973. 

88. Hall v. Mineral Dev. Co., 104 
SW 341, 31 Kyl 904. And see cases 
infra notes 89, 90. 


89. Alton _Mar., etc.) Ins.) Cozens 
Buckmaster, 13 Ill. 201. 
90. McCroskey v. Mills, 32 Colo. 


ids: Cone el. 

91.. Wheeler v. Winnebago Paper 
Mills, 62 Minn. 429, 64 NW 920 [overr 
Donohue v. Ladd, 31 Minn. 244,17 NW 
3881]; Jellison v. Halloran, 40 Minn. 
485, 42 NW 392; Larson v. Christian- 
son, 14 N. D. 476, 106 NW 51. 


hee Stevens ‘vy. Overturf, 62 Ind. 
93. Wheeler vy. Winnebago Paper 


Mills, 62 Minn. 429, 64 NW 920; Jelli- 
as v. Halloran, 40 Minn. 485, 42 NW 
392. 

94. Larson v. Christianson, 14 N. 
D. 476, 106 NW 51. 


95. .Chester v. Field, 87 Cal. 422, 
25 P 493 
96. McCroskey Wee Mills932 “Colo: 


Ze teat (ped en Ks 
97. .Espinosa vy. Gregory, 40 Cal. 58. 


98. Generally see te §§ 691- 
707440; —Evidence 22 C. J. 

99. Generally see Byidence §§ 13- 
24. 

1. Ala.—Ogletree v. Rainer, 152 
Ala. 467, 44 S 565. 

Cal.—Patchett v. Webber, 198 Cal. 


440, 245 P 422; Robinson v. Briest, 
TiS Cal s2ot, 173 P 88. 

Colo. —-MacKay v. Silliman, 84 Colo. 
220, 269 P 901. 

Ill.—-Hooper v. Traver, 326 Ill. 596, 
158 NE 358. 

Mich.—Prentis v. Prentis, 189 Mich. 
1; Fe NW. 473. 

Y.—Hempstead v. Lawrence, 70 
ge: 52,127 NYS 949 [rev on another 
ground 147 App. Div. 624, 1382 NYS 
615 (rearg den 149 App. Div. 922, 133 
NYS 1146)]. 

Okl.—Bartlett v. James, 140 Okl. 
218, 282 P 602; Walden v. Potts, 97 
Okl. 24, 222 P 549; Harrell v. Nichols, 
86 Okl. 115, 206 P 817. 

Ont.—Re Lynett, 46 Ont. L. 558, 51 
DomLR 489. 

{a] land claimed as accretion.—In 
an action to determine title to land 
claimed as accretion, the burden of 
establishing the elements of accretion 
is on plaintiff. Hempstead v. Law- 
rence, 70 Mise. 52, 127 NYS 949 [rev 
on another ground 147 App. Div. 624, 
132 NYS 615 (rearg den 149 App. Div. 
922, 1383 NYS 1146) ]. 

Burden of proving: 

Adverse title or claim see infra § 226. 
Possession of plaintiff see infra § 225, 
®itle of plaintiff see infra § 224. 

2. Jackson vy. Lady, 140 Ark. 512, 

216 SW 505. 


QUIETING TITLE 
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in him and constitutes a complete defense to plain- 
tiff’s claim, the fact that the denials in the answer 


are insufficient does not entitle plaintiff to judgment 


As in 


hef.? 


3. U. S.—Harris-Woodbury Lum- 

ber Co. v. Coffin, 179 Fed. 257 [aff 187 
Fed. 1005, 109 CCA 6631. 

Ala.—Adams v. Pearce, 218 Ala. 525, 
119 S 236; Kegley v. Rosser, 197 Ala. 
109, 72 8 381; Ogletree v. Rainer, 152 
Ala. 467, 44 S 565. 

Ark.—Union Sawmill Co. v. Row- 
land, 178 Ark. 372, 10 SW (2d) 858; 
Sims v. Fisher, 172 Ark. 1038, 292 SW 
92; Hornor v. Jarrett, 99 Ark. 154, 137 
SW 820; Bullock v. Duerson, 95 Ark. 
445, 129 SW 1083; Sibley v. England, 
90 Ark. 420, 119 SW 820; Meyer v. 
Snell, 89 Ark. 298, 116 SW 208. 

Cal.—Rockney v. Vieux, 179 Cal. 
681,178 Pe 712: Casci wa" Ozalliny £58 
Cal. 1282,.110 BP; 932.) Williams Vv. San 
Pedro, 153 Cal. 44, 94 P 234; Frankish 
v. Frankish Co., (A.) 283 P 970; Dor- 
rian v. San Francisco, (A.) 273 P 1067; 
Chapman y. Ostergard, 73 Cal. A. 539, 
238 P 1081; Roberts v. Allen, 41 Cal. 
A. 411, 182 P 983; Maginnis v. Hurl- 
butt, 34 Cal. A. 504, 168 P 368; Hart 
v. All Persons, ete., 26 Cal. A. 664, 
148 P 236; House v. Ponce, 13 Cal. A. 
279, 109 P 161; Keller v. McGilliard, 
5 Cal. A. 395, 90 P 483. 

Colo.—MeMillen vy. Hayman, 74 
@olo:- 300; 225). P8934). 89 4s Leit Cyc}; 
House vy. Grable, 25 Colo. A. 405, 138 
P 1012. 

Fla.—Morgan v. Dunwoody, 66 Fla. 
522, 683 S 905; Gasque v. Ball, 65 Fla. 
383, 62 S 215; Hill v.. Da Costa, 65 
Fla; 371, 61 S750; Jarrell v.. Mc- 
Rainey, 65 Fla. 141, 61 S 240; Hous- 
ton v. McKinney, 54 Fla. 600, 45 S 480. 

Hawaii.—Harrison v. Davis, 22 Ha- 
waii 465. 

Ida.—Wing v. Wallace, 42 Ida. 430, 
246 P 8. 

Ind.—Tolleston Club v. Carson, 188 
Ind. 642, 123 NE 169; Baker v. John- 
son, 79 Ind. A. 418, 1388 NE 780; Beck 
v. Miller, 69 Ind. A. 1, 121 NE 281; 
Heaton v. Grant Lodge No. 335 I. O. 
O. F., 55 Ind. A. 100, 103 NE 488. 

Towa.—Sleeper v. Killion, 182 Iowa 
245, 164 NW 241, 157 NW 226; Kuehl 
v. Bettendorf, 179 Iowa 1, 161 NW 28; 
Chicago, ete., R. Co. v. Sioux City 
Stockyards Co., 176 Iowa 659, 158 NW 
769, 148 NW 560; Birdsall v. Goehring, 
173 Iowa 203, 155 NW 269; Nordman 
v. Meyer, 118 Iowa 508, 92 NW 693. 

Ky.—Lemaster v. Pelfrey, 217 Ky. 
534, 290 SW 310; Fordson Coal Co. v. 
Roark, 214 Ky. 247, 283 SW_ 106; 
Ramsey v. Hughes, 212 Ky. 715, 280 
SW 99; Boreing v. Garrard, 210 Ky. 
135, 275 SW 3874; Simpson v. Howard, 
201 Ky. 153, 256 SW_ 21; -Matney v. 
Charles, 148 Ky. 1, 146 SW 21; Mc- 
Hargue.v. Parks, 103 SW 955, 32 KyL 
164; Robertson v. Sebastian, 99 SW 
93, 30 KyL 883. 

Md.—Stewart v. May, 111 Md. 162, 
73 A 460, 18 AnnCas 856. 

Mich.—Fisk v. State Say. Bank, 225 
Mich. 580, 196 NW 342; Prentis v. 


on the pleadings.°® 
ment on the pleadings for that portion of the lands 
not admitted to be in his possession, where the an- 
swer admits that he is in possession of a portion of 
the lands, and denies possession of the remainder.®? 

[§ 223] H. Evidence®*—1. Burden of Proof®*— 
a. On Plaintiff—(1) In General. 
quiet title or remove a cloud thereon, plaintiff has 
the burden of proving the facts alleged on which his 
right to judgment is based, and if in such action he 
seeks an injunction restraining defendant from tak- 
ing possession and interfering with plaintiff’s title, 
the burden is on him to show his right to such re- 


[§ 224] (2) As to His Title. 
plaintiff to establish that he himself has a perfect le- 
gal or equitable title,* regardless of whether defend- 


Nor can plaintiff recover judg- 


In an action to 


The burden is on 


Prentis, 189 Mich. 1, 155 NW 473. 

Minn.—Whittaker  v. Meeds, 146 
Minn. 160, 178 NW 597. ; 

Miss.—Hale v. Neilson, 112 Miss. 
291, 72 S 1011 [suggestion of error den 
113 Miss. 29, 738 S 865];. A: W. Ste- 
vens Lumber Co. v. Hughes, 38 S 769. 

Mo.—Burnside v. Doolittle, 24 SW 
(2a) 1011; Jamison v. Galloway, 254 
SW 101; Heagy v. Miller, 187 SW 889. 

Mont.—MacGinniss Realty Co. v. 
Hinderager, 638 Mont. 172, 206 P 436. 

Nebr.—Stull v. Goold, 96 Nebr. 263, 
147 NW 468. 

Nev.—Moore v. Rochester Weaver 
Min. Co., 42 Nev. 164, 174 P 1017, 19 
ALR 830. 

N. M.—Williams v. Lusk, 28 N. ie 
146, 207 P 576; 'Union Land, ’ete., Co. 
Arce, ay ING MTL bahar 1143. 

N. Y.—Best Renting Co. v. New 
York City, 248 N. Y. 491, 162 NE 497; 
Brown v. Goodwin, 75 N. YY? 409 [aft 
1 AbbNCas 452]. 

N. C.—Thomas vy. Morris, 190’ N. C. 
244, a SE 623. 

N. D.—O’Leary v. Schoenfeld, 30 N. 
D. 374, 152 NW. 679; Young v. Eng- 
dahl, 18 N. D. 166, 119 NW 169; You- 
ker v. Hobart, 17 N. D. 296, 115 NW 


839; Hebden v. Bina, 17 N. D. 235, 116 
NW 85, 138 AmSR 700. 
Okl.—Bartlett v. James, 140 Okl. 


218, 282 P 602; Templeton v. Jones, 
127 Okl. 1, 259 P 543; Walden v. Potts, 
97 Okl. 24, 222 P 549; McMurrough 
v. Alberty, 90 Okl, 4, 215 P 193; Linde- 
berg v. Messman, 86 Okl. 288, 207_P 
1067; Harrell v. Nichols, 86 Okl. 115, 
206 P 817; Brown v. Thompson, 84 
Oke G20 Beos7s 

Or.—Murphy v. Bjelik, 87 Or. 329, 
169 P 520, 170 P 723; Durkin v. Ward, 
66, Orwd3b,) leaekes4 5: 

Tex.—Associated Oil Co. v. Hart, 
(Giv..A.)- 10 SW “(2d): 79%. 

Vt.—Cutler Co. vy. Barber, 93 Vt. 

468, 108 A 400. 

Va.—Kennedy Coal Corp. vy. Buek- 
eae Coal Corp., 140 Va. 37, 124 SE 

Wash.—Rippey v. Harrison, 66 
Wash. 109, 119 P 178; Shelton Log- 
ging jt v. Gosser, 26 Wash. 126, 66 


W. Va.—Logan v. Ward, 58 W. Va. 
366, 52 SE 398, 5 LRANS 156. 

Ont.—Re Lynett, 46 Ont. L. 558, 51 
DomLR 489. 

[a] Where plaintiffs’ title Aenende 
on invalidity of decree of the county 
court quieting defendant’s title, plain- 
tiffs have the burden of proving that 
Such decree was void. Brown vy. 
Whetstone, 25 Colo. A. 371, 138 P 61. 

[b] Public grant.—It is not suffi- 
cient, aS against one claiming under a 
valid grant, that the property in con- 
test is embraced within the exterior 
boundary of the patent, but it must 
be shown that it was not within the 
exclusions. Bryant v. Hamblin, 183 


248 [51 C.J.] 


ant’s title is valid or invalid,‘ since plaintiff must re- 
cover on the strength of his own title, and not on 
And, when prop- 
erly in issue under the pleadings, plaintiff has the 
burden of showing that his title or right is superior to 
Where the complaint alleges 
possession of vacant lands, such possession must 
necessarily be constructive, and plaintiff must prove 
But on the principle that a status, 
once established, is presumed by law to remain until 
plaintiff, after proof of title 
in himself, need not show that he has not parted with 


the weakness of his adversary’s.° 


that of defendant.® 


title in himself.’ 
the contrary appears,® 


it.® 


Where one tenant in common unites with another, 
asking that the common title be quieted, he assumes 
the burden of proving title in his cotenant,1° and 
hence cannot recover if the cotenant is not entitled 


to recover.!! 


[§ 225] (3) As to His Possession. 


QUIETING TITLE 


swer.?? 


[§§ 224-297 


where possession is necessary to the maintenance of 
the action,” and he is not relieved from the burden 
of proving it-by the fact that the allegation of pos- 
session in the complaint is not denied by the an- 
But where both parties claim title from a 
common source, possession of plaintiff or his later 
predecessors need not be proved.'* 

Where plaintiff alleges that land is vacant and un- 
occupied, the burden is on him to prove that fact. 

[§ 226] (4) As 
must in the first instance show the assertion of an 
adverse claim by defendant,'® and prove his allega- 


to Adverse Claim. Plaintiff 


tions that such elaim is invalid!” and a cloud on 


title.18 


The burden 


rests with plaintiff to prove possession on his part , 


Ky. 716, 210 SW 786. 

[c] Where patent or deed includes 
within its boundary lands which are 
excepted by the grant or deed from 
its operation, plaintiff in equity suing 
to remove a cloud from his title must 
show that the land he claims against 
defendant is not the land so excepted. 
Logan v. Ward, 58 W. Va. 366, 52 SE 
398, 5 LRANS 156. 

[d] Where defendant’s sole claim 
of title is through deed from plaintiff, 
the latter need not prove title in him- 
self prior to the date of such deed. 
Strange v. Strange, 23 Cal. A. 281, 137 
P1104: 

[e] Where neither party has actu- 
al possession, and the issue is one of 
title, the burden is on plaintiff to 
prove title. Rucker v. Jackson, 180 
Ala. 101, 60 S 139, AnnCas1915C 1058; 
Rucker v. Tennessee Coal, etc., R. Co., 
176 Ala. 456, 58 S 465. 

[f] Title at commencement of ac- 
tion must be proved, State v. Tues- 
burg Land Co., 61 Ind. A. 555, 109 NE 
530, 111 NE 342; Brady v. Gregory, 
49 Ind? A. 355, 97 NE 452. 

Matters to be proved under plead- 
ings see supra § 213. 

Necessity of proving title back of 
common source see supra § 76. 

4 Ark.—Bullock v. Duerson, 95 
Ark. 445, 129 SW 1083; Sibly v. Eng- 
land, 90 "Ark. 420, 119 SW 820; Meyer 
v. Snell, 89 Ark. 298, 116 SW 208. 

Cal.— Rockey v. Vieux, 179 Cal. 681, 
178 P 712; Williams v. San Pedro, 
153 Cal. 44, 94 P 234; Roberts v. Al- 
len, 41 Cal. A. 411, 182 P 983; Magin- 
nis v. Hurlbutt, 34 Cal. A. 504, 168 P 
368; Hart v. All Persons, etc., 26 Cal. 
A. 664, 148 P 236; House v. Ponce, 1g} 
Cal. A. 279, 109 P 161. 

Colo. —wWwalters v. Webster, 52 Colo. 
549 tis P52: AnnCas19144 ones 

Fila. ——Morgan v. Dunwoody, 66 Fla. 
522, 63 S 905; Houston v. McKinney, 
54 Fla. 600, 45 S$ 480. | 

Ind. “_Tolleston Club v. Carson, 188 
Ind. 642, 123 NE 169; State v. Tues- 
burg Land Co., 61 Ind. A. 555, 109 NE 
530, 111 NE 342. 


Iowa.—Kuehl v. Bettendorf, 179 
Iowa 1, 161 NW 28. 

Minn.—Whittaker v. Meeds, 146 
Minn. 160, 178 NW _ 597. 

-Miss.—Hale v. Neilson, 112 Miss. 


291,72 S 1011; A. W. Stevens Lumber 
CO. Hughes, BO ue Vous 

N. Y.—Best Renting Co. v. New 
York City, 248 N. Y. 491, 162 NE 497. 

N. iDyeaeo Leary v. Schoenfeld, 30 N. 
1D 374, 152 NW 679. 

Okl. > Templeton v. Jones, 127 OKI: 
1, 259 P 543; Lindeberg v. Messman, 
86 Okl. 288, 290, 207 P 1067. 

Wash.—Brown  v. Bremerton, 69 
Wash. 474, 125 P 785. 

“Tt is elementary that a plaintiff in 
an action to quiet title cannot prevail 


unless he shows title in himself. If 
he has no title he cannot complain 
that someone else, also without title, 
asserts an interest in the land.” Wil- 
liams v. San Pedro, 153 Cal. 44, 49, 94 
P 234 [quot Hart v. All Persons, 26 
Cal. A. 664, 667, 148 P 236]. 

“Unless plaintiff has the title, it is 
immaterial to him what title defend- 
ant claims.” Clark v. Duncanson, 79 
Okl. 180, 192 P 806, 16 ALR 315 [quot 
Lindeberg v. Messman, supra]. 

[a] “It is not sufficient that it 
[the evidence] shows that the adverse 
claimant is without title.’ Tolleston 
Club v. Carson, 188 Ind. 642, 651, 123 
NE 169. 


5. See cases supra note 4. See al- 
so supra § 73. 
6. Strauss v. Woefel, 75 Ind. A. 


543, 131 NE 64; Hoffman v. Bigham, 
(Mo.) 24 SW (2d) 125; Jackson v. 
Ward, (Mo.) 292 SW 7. 

. Knox v. Gibson, 23 Colo. A. 402, 
128 P 470. 

8. See Evidence §§ 28, 29. 

9. “Hltzroths v. Ryan, 89 Cal. 

26 P 647. 

10. Heaton v. Grant Lodge No. 335 
fT. On O. FY, 55) Indz Ac 100,103" NE 488: 

11. Heaton v. Grant Lodge No. 335 
[OF Ol -supra: 

12. Ala.—Behan vy. Friedman, 218 
Ala. 513, 119 S 20; Elledge v. Funke, 
203 Ala. 322, 83 Sr33% 

Cal.—Casci v. Ozalli, 158 Cal. 282, 
110 P 932. 

Colo.—Lambert v. Murray, 52 Colo. 
156, 120 P 415; Buckland y. Fielder, 
48 Colo. 153, 109 P 262. 

Ga.—Mentone Hotel, ete. Co. v. 
Taylor, 161 Ga. 237, 130 SE 527. 

Ill.— Glos v. Kemp, LO 2a eer eyen One 
Ne 473; Harts v. Kimball, 149 Ill. A. 

26. 


Ky:—Ramsey v. Hughes, 212 Ky. 
715, 280 SW 99; Boreing v. Garrard, 
HUN IM ie BE 275 SW 374. 

Md.—Stewart v. May, 111 Md. 162, 
73 A 460, 18 AnnCas 856. 

N. J.—Sheppard v. Nixon, 43 N. J. 
Eq? 627, 13) A617: 

Okl.—MeMurrough vy. Alberty, 90 


135, 


OKA ye Sebo se 
W. Va.—Grass v. Beard, 73 W. Va. 
309, 80 SE 835; WHBarle v. Keenan, 68 


W. Va. 732, 70 SE 753. 


Ont.—Re Lynett, 46 Ont. L. 558, 51 
DomLR 489. 
{a] Whenever rightful possession 


on the part of plaintiff is a jurisdic- 
tional fact, the burden of proof is on 
him to show that he is in possession, 
and that such possession was right- 
fully acquired. Collier v. Carlisle, 
133 Ala. 478, 31 S 970. 

[b] Where peaceable possession is 
a condition precedent to a right of ac- 
tion, plaintiff has the burden of pr6v- 
ing such possession. Adams v. 


If defendant has established the due ex- 
ecution of an instrument under which he claims, the 
burden of proof is again cast on plaintiff to show 
facts in avoidanee.'® 

[§ 227] b. On Defendant. 
made out a prima facie case,?° the burden of proof 


When plaintiff has 


Pearce, 218 Ala. 525, 119 S 236; Miller’ 
v. Woodard, 207 Ala. 318, 93. S 28; 
Burgin v. Hodge, 207 Ala. 315, 93 S 
Die Seeber v. Norville, 204 Ala. 20, 


85 
ee Vv. Kemp, 192. fll.) 72) 6X 
Evans v. Lux, 121 Misc. 466, 

NYS 161. 


Bartlett v. James, 140 Okl. 218, 
282 P 602; Comegys v. Hendricks, 55 
Or. 533, 106 P 1016. 

16. U. S—Davis v. Commonwealth 
Land, etc., Co., 141 Med: 711. 

Ala.—Seeberg v. Norville, 204 Ala. 
20, 85 S 505. 

Ind.—Heaton v. Grant Lodge No. 
388 T..0.20. EY, 55) Ind) AZ 10:0) 10 3 Niey 
PEN pene Sa! v. Williams, 9 Nev. 

N. Y.—Davis v. Read, 65 N. Y. 566. 

{a] If defendant has appeared and 
disclaimed all interest in the prop- 
erty, the burden of establishing the 
fact of his making a claim is thereby 
eee ae plaintiff. Davis v. Read, 65 N. 

17. Ark.—Judd v. Rieff, 174 Ark. 
362, 295 SW 370. 

Cal.—Head v. Fordyce, 17 Cal. 149. 

D.,C.—Bradford v. District of Co- 
lumbia, 5 had BOS ERNE 

Fla.—Morgan v. Dunwoody, 66 Fla. 
522, 68 S 905; Gasque v. Ball, 65 Fla. 
383, 62 S 215; Hill v. Da Costa, 65 Fla. 
371, 61 S 750;. Jarrell v. McRainey, 
65 Fla. 141, 61 S 240; Houston v. Mc- 
Kinney, 54 Fla. 600, 45 S 480. 

lll. Gage v. Bissell, 119 Ill. 298, 
10 NE 238; Hyde v. Heath, 75 Ill. 381. 

Mich.—Salisbury v. Salisbury, 49 
Mich. 306, 18 NW 602. 

N. Y.—Brown v. Brown, 110 App. 
Div. 913, 96 NYS 1002. 

Porto Rico.—De Bertran v. Pou, 6 
Porto Rico Fed. 1. 
pee D.—Wilmarth vy. Hill, 226 NW 


Burden on defendant to establish 
adverse claim see infra 3 

18. Robinson v. Briest, 178 Cal. 
237, 173 P 88; Tannahill v. Greening, 
85 Cal. A. 714, 259 P1017; Walker v. 
Haley, (Tex. Civ. A.) 236 SW 544, 

19. Cuddyiw. O} Brien; abon Calan: 
469, 204° P (37. 

{a] Thus an assignee of the les- 
see of a spring, in an action by the 
lessor to quiet title to the land, is 
entitled to rest after proving the ex- 
ecution of the lease, and théreby cast 
the burden upon plaintiff to offer evi- 
dence upon any defense in avoidance. 
Cuddy v. O’Brien, 55 Cal. A. 469, 204 P 

37. 

20. See cases infra this note. 

fa] In Alabama (1) under Code § 
809 et seq, mere proof of peaceable 
possession in plaintiff at the time of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 227] 


will be shifted to defendant;?! and where defendant 
substantially asserts and relies upon a fact as an 


filing the bill (Sibley v. Hutchison, 
218 Ala. 440, 118 S 688; Wisener v. 
Trapp, 216 Ala. 595, 114 S 196; Burk- 
ett v. Newell, 212 Ala. 183, 101 S 836; 
Nashville, ete., R. Co. v. Proctor, 160 
Ala. 450, 49 S 877; Kendrick v. Col- 
yar, 143 Ala. 597, 42 S 110), (2) and 
that no suit was pending, at the time 
the bill was filed, to try title (Wise- 
ner v. Trapp, supra; Burkett v. Ne- 
well, supra) is sufficient to make a 
prima facie case which will cast the 
burden of proof on defendant. 

[b] In California proof of actual 
possession is sufficient to make out a 
prima facie case, as against a person 
not shown to have any title or pos- 
session, So as to throw on defend- 
ant the burden of meeting such case. 
Davis: va Crump,, 162) Cal, 513,5123' 
294; Ft. Bragg v. Brandon, 41 Cal. A. 
227, 182 P 454. 

[e] In Colorado (1) the rule has 
been laid down that both possession 
and prima facie title must be proved 
by plaintiff before defendant can be 
required to produce evidence in sup- 
port of his adverse claim. Strauss 
v. Thomas, 26 Colo. A. 213, 141 P 1164 
foverr so far as it holds to contrary 
Lougee v. Wilson, 24 Colo. A. 70, 131 
P 777). (2) But plaintiff is not re- 
quired to show a perfect title or a 
connected chain of title from the gov- 
ernment or state in order to make a 
prima facie case. Strauss v. Thom- 
as, supra; Webster v. Kautz, 22 Colo. 
ee tl fhe 3 Pe 13'9) 

[d] In Minnesota, in an action to 
determine adverse claims under the 
statute, proof of plaintiff's posses- 
sion (or title, if the lands are va- 
cant) casts on defendant the bur- 
den of proving his adverse claim. 


eee v. Perkins, 28 Minn. 4138, 20 
NW 42 
[e] Ae Nevada, under Pract: Act § 


256, mere proof of possession or title 
with possession is not sufficient to 
make out a prima facie case so as to 
throw the burden of proof on defend- 
ant to produce his claim, but plaintiff 
must show a prejudicial assertion of 
claim by defendant before the latter 
can be called on to move. Blasdel v. 
Williams, 9 Nev. 161. 

[f] In New Jersey (1) ona statu- 
tory bill to quiet title, complainant’s 
proof that he is in peaceable pos- 
session, that his title is disputed, and 
that no suit is pending to test such 
hostile claim, throws on defendant the 
burden of establishing such adverse 
claim. Chandley v. Robinson, (Ch.) 
75 A 180;. Moore Securities Co. v. 
Schaffer, 97-N. J. Eq. 296, 127 A 206; 
Lambert v. Vare, 89 N. J. Ea. 211, 103 
A 1053 [aff 88 N. J. Eq. 81, 101 A 726]; 
Graves v. Fancher, 81 N. J. Eq. 517, 
88 A 172 [aff 81 N. J. Eq. 407, 88 A 
170]; Ocean View Land Co. v. Lou- 
denslager, 78 N. J. Eq. 571, 80 A 471. 
See Powell v. Mayo, 27 N. J. Eq. 440 
(burden is on defendant, on trial of 
issue at law under bill to quiet title, 
to establish his title as in ejectment). 
(2) Complainant, being in peaceable 
possession of the premises, is not re- 
quired to establish his title until de- 
fendant has shown prima facie the 


adverse title or interest which he 
claims. Ward v. Tallman, 65 N. J. 
Eig. 310, 55 A 225. 


{g] In New York, under Code Civ. 
Proc. § 1638 et seq, proof of possession 
in plaintiff for the required time un- 
der claim of title makes a prima facie 
case. Stackhouse v. Stotenbur, 22 
App. Div. 312, 47 NYS 940. 

Establishing prima facie case gen- 
erally see infra §§ 234-236. 

21. U. S.—Maury v. Jones, 25 F. 
(2d) 412. 

Ala.—Owens v. Betts, 219 Ala. 604, 
122 S 811; St. Clair Springs Hotel Co. 
v. Balcomb, 215 Ala. 12, 108 S 858; 
Burkett v. Newell, 212 Ala. 183, 101 
S 836; Carr v. Moore, 203 Ala. 223, 82 
S 478; Vidmer v. Lloyd, 193 Ala. 386, 
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affirmative 


69 S 480, AnnCas1917A 576; Vander- 
grift v. Shortridge, 181 Ala. 275, 61 
S 897; Nashville, etc., R. Co. v. Proc- 
tor, 160 Ala. 450, 49 Ss 377; Kendrick 
v. Colyar, 143 Ala. Bes 42 Sy LL OF 

Cal.— Empire Securities COsmmEVS 
Matthews, 179 Cal. 239, 176 P 160; 
Drips v. Moore, 179 Cal. 249, 176 P 
159; Marcone v. Dowell, 178 Gal. 396, 
173 P. 466; Davis v. Crump, 162 Cal. 
513, 123 P 294; Parsons v. Weis, 144 
Cal. 410, 77 P 1007. 

Colo.—Service v. West, 60 Colo. 366, 
153 P 446; Strauss v. Thomas, 26 Colo. 
A. 213, 141 P 1164; Lougee v. Wilson, 
24 Colo. A. T0% 13 1 P 777. 

Ky. —Caddell v. Hagle Coal Con 144 
Ky. 396, 1388 SW 304. 

Minn.—Walton v. Perkins, 28 Minn. 
413, 10 NW 424. 

Nev.—Blasdel 
161. 

N. J.—Moore Securities Co. v. 
Schaffer, 97 N. J. Eq. 296, 127 A 206. 

N. Y.—-Stackhouse v. Stotenbur, 22 
App. Div. 312, 47 NYS 940. 

N. D.—Youker v. Hobart, 17 N. D. 
296, 115 NW 889. 

Or.—Fvans v. Marvin, 76 Or. 540, 

Lucky Tiger Oil 


ale bey a> sala laLeye 
Tex.—Rockhold v. 
(Civ. A.) 4 SW (2d) 1046. 
[a] Where defendants file cross 


v. Williams, 9 Nev. 


Gor 


‘action of trespass, to try title in a 


suit to quiet title, they aré not re- 
quired to prove any fact until plain- 
tiffs make out a prima facie case. 
Rockhold v. Lucky Tiger Oil Co., (Tex. 
Civ. A.) 4 SW (2d) 1046. 

22. Ala.—Owens v. Betts, 219 Ala. 
604, 122 S 811; Sibley v. Hutchison, 
218 Ala. 440, 118 Ss 638; McDermond 
v. Hamby, 205 Ala. 522, 88 S 848; 
Smith v. Irvington Land Co., 190 -Ala. 
455, 67 S 250; Gamble v. Andrews, 187 
Ala., 302,65 :S 525; Vandegrift |v. 
Shortridge, 181 Ala. 275, 61 S 897; 
Gilbert v. Pinkston, 167 Ala. 490, 52S 
442, 140 AmSR 89; Whittaker v. Van 
Hoose, 157 Ala. 286, 47 S 741; Ken- 
drick v. Colyar, 143 Ala. 597, 42 S 110. 

Ark.—West v. West, 120 Ark. 500, 
179 SW 1017; Osceola Land Co. v. Chi- 
cago Mill, etce., Co. 84 Ark. 1, 103 SW 
609 


Cal.—McArthur v. Goodwin, 173 Cal. 


499, 160 P 679; Stoddart v. Burge, 
53 Cal. 394; Crook v. Forsyth, 30 Cal. 
662; Southern Land Co. v. McKenna, 


(A.) 280 P 144; Tannahill v. Green- 
ing; 85 Cal._A. 714, 259 P 1017. 

Colo.—House v. Grable, 25 Colo. A. 
405, 138 P 1012. 

Tll.—Irwin v. Manley, 205 Ill. A. 
232. 

Ind.—Fitzgerald v. Goff, 99 Ind. 28. 

Iowa.—Nesmith vy. Platt, 137 Iowa 
292, 114 NW 1053. 

Kan. —Taylor v. Adams, 89 Kan. 716, 
132 P 1002. 

Ky.—Lemaster v. Pelfrey, 217 Ky. 
534, 290 SW 310; Johnson v. John- 
son, 213 Ky. 588, 281 SW 542; Simp- 
son v. Howard, 201 Ky. 153, 256 SW 
21; Johnson v. Gunnell, 177 Ky. 361, 
197 SW 790; Virginia Iron, etce., Co. 
v. Combs, 165 Ky. 456, 177 SW 238; 
Stovall v. Mayhew, 162 Ky. 283, 172 


SW 500 
140 La. 950, 
74 S 261. 
Mich.—Hammontree v. Lott, 40 
Mich. 190. 


Minn.—Rogers v. Clark Iron Co., 104 
Minn. 198, 116 NW 739. 

Mo.—Davis v. Dawson, 273 Mo. 499, 
201 SW 524; Noble v. Cates, 230 Mo. 
189, 130 SW 302; Burk v. Pence, 206 
Mo. 315, 104 SW 23; Dixon v. Hunt- 
er, 204 Mo. 382, 102 SW 970. 

Mont.—Reid v. Hennessy Mercan- 
tile Co., 45 Mont. 3838, 123) P 397. 

N. Y.—Landon v. Syracuse, T6siNe 
Y. 562, 57 NH 1114; Kirk v. Syracuse, 
163 N. Y. 561, 57 NE 1114; Alvord 
v. Syracuse, 163 N. Y. 158, 57 NB 310; 
Dunkum v. Maceck Bldg. Corp., 227 
App. Div. 230, 237 NYS 180; Magnetite 
Min. Co. v. Wilmore Realty Co., 142 


issue, 
Where defendant admits the fee to be in plaintiff 


[51 C.J.] 249 


he must establish the same.?? 


NYS 1094. 

N. C.—Savage Bros, Timber Co. Vv. 
Cozad, 192 N.C: 40,.133 SEH 173. 

N. ’D.—Murphy v. Missouri, etc., 
Land, ete., Co., 28 N. D. 519, 149 NW 


957, 

Okl.—Spradling v. Glenn, 95 Okl. 
%2, 218 P 824. 

Or.—Grenz v. Anders, 119 Or. 277, 
241 P 46; Duniway v. Cellars-Murton 
Col, 92 Ori Ale) 170 Pe Zo 8 euro ee oles 
Murphy v. Bjelik, 87 Or. 329, 169 P 


520, 170 P 723; Evans v. Marvin, 76 
Or. 540, 148 P 1119; Durkin v. Ward, 


GO NOI os Dl ook ko aD 

Pa.—Reilly v. Magee, 272 Pa. 406, 
116 A 310. 

Tex.—Laffare v. Knight, (Civ. A.) 
101 SW 1034. 


Utah.—Huntsman vy. Huntsman, 56 
Utah 609, 192 P 368. 

Wash.—Coates v. Teabo, 44 Wash. 
2015 8% Pood: 

[a] Suit to determine adverse 
claims challenges defendant to estab- 
lish his adverse claim or abandon it, 
and he becomes practically the plain- 
tiff and takes the affirmative. Stein- 
ene v. Brown, 38 N. D. 602, 166 NW 

[b] Where defendant relies for his 
title on constable’s sale under execu- 
tion on a judgment from a justice of 
the peace, he must show affirmatively 
that the justice had jurisdiction to 
render the judgment. Eltzroth v. Ry- 
an, 89 Cal. 135, 26 P 647. 

[c] Where defendant claims lien 
on the land in suit, he has the burden 
of proving his claim. Murphy v. Bje- 
lik, 87 Or8329-169 Pro>20 nL 70 7235 

{d] Where waiver of forfeiture 
under contract of sale is pleaded by 
defendant, he has the burden of prov- 
ing the waiver. Shelt v. Baker, 79 
Ind. A. 606, 137 NE 74, 138 NE 93. 

[e] Defendants claiming under 
lost title bond executed by the father 
of plaintiff's grantor and also under 
deeds of such grantor must prove ei- 
ther that the title bond was recorded 
or that the deeds antedated the con- 
veyance to plaintiff. Johnson vy. Gun- 
nell, 177 Ky. 361, 197 SW 790. 

[f{] Defendants admitting legal ti- 
tle in those under whom plaintiff 
claimed, and claiming title by posses- 
sion under parol agreement, must es- 
tablish their claim by proof of ad- 
verse possession. Johnson v. Gunnell, 
177 Ky. 361, 197 SW 790. 

[g] Defendant claiming as pur- 
chaser at sale for street assessment 
has the burden of proving his inter- 
est. Duntway v. Cellars-Murton Co., 
V2°On ELL; VOR 29 8a 7 Oey Sous 

[h] Defendant, relying on posses- 
sion, actual or constructive, to oust 
the jurisdiction of the court, must es- 
tablish it without-requiring the court, 
on an application for the issue, first © 
to sustain the validity of his title. 
Titus v. Bindley, 210 Pa. 121, 59 A 694. 

[i] On petition for rule to frame 
issues, under Act June 10, 1893 (P. L. 
p 415 § 2), persons against whom the’ 
proceeding is brought on account of 
their claim of an interest in the prop- 
erty under a contract to purchase 
have the burden of establishing such 
claim. Stamey v. Barkley, 211 Pa. 
Sls GOA OO Us 

-[j] Heirship between defendant’s 
ancestor and. patentee under which 
plaintiff claims.—A defendant in a 
suit to quiet title who claims title 
through an ancestor alleged to have 
been an heir of the patentee, under 
whom plaintiff claims, has the burden 
of proving heirship between his an- 
cestor and the patentee. Coates v. 
Teaba, 44 Wash. 271, 87 P 355. 

[k] Where defendant lot owners 
claim benefit of restrictive covenants, 
the burden is on them to show that 
the restrictions exist and were in- 
tended for the benefit of their lots. 
Missouri Province Educational Inst. 
v. Schlecht, (Mo.) 15 SW (2d) 770. 


« 
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from whom he deraigns his title, 


plaintiff’s title has since been defeated, the burden 
is on him in the first instance to establish his title.?* 
So the burden of a particular issue may rest with 
defendant, even if plaintiff be required to prove his 


whole case.” 
[§ 228] 2. Presumptions.?° 


tions to quiet title.?? 


an injury to the mortgagee.?§ 


Faith? 


{1] Want of consideration for the 
deed in plaintiff's chain of title must 
be proved by defendant. Taylor v. 
Adams, 89 Kan. 716, 132 P 1002. 

{m] Undue influence.—The burden 
is on defendant setting up undue influ- 
ence in the procurement of plaintiff’s 
deed to prove such allegations. Grenz 
v. Anders, 119 Or. 277, 241 P 46. 

[n] Where defendant files cross 
complaint setting up title in himself, 
he assumes the burden of proof. 
House v. Grable, 25 Colo. A. 405, 138 
P 1012; Savage Bros. Timber Co. v. 
Cozad, 192 N. C. 40, 1383 SE 173. 

23. Sears v. Murdock, 59 Or. 211, 
Bye SRK NSS 

24. Magness v. Arnold, 
103. 

25. Prima facie evidence see 
fra §§ 234-236. 


31 Ark. 


in- 


26. See Evidence § 25 et seq. 
27. See cases infra this note. 
[a] Matters presumed.—(1) In a 


suit to remove a cloud on title cast by 
recording an affidavit that affiant had 
an interest in the land, on a finding 
by the court that he had'no title and 
had wrongfully and willfully placed 
the affidavit on record so as to en- 
force a conveyance to him of an in- 
terest in the oil and gas rights, it will 
be presumed that the placing of the 
affidavit on record was done mali- 
ciously. Wilkerson v. Wasson, 110 
Okl. 66, 235 P 206. (2) Ina suit by a 
widow to determine title to land al- 
leged to have belonged to her de- 
ceased husband, there being no evi- 
dence to the contrary, it must be pre- 
sumed that, when decedent’s daugh- 


ter acquired the record title to the 


property in which the widow claimed 
an interest, the daughter became, and 
was, the real owner. Burnside v. Doo- 
little, (Mo.) 24 SW (2d) 1011. 

[b] As to consideration.—In an ac- 
tion by a purchaser to quiet title after 
the death of the vendor against whom 
an attachment suit had been begun, 
it must be presumed that the pur- 
chaser did not pay full value for the 
property, but that the consideration 
for the conveyance was reduced be- 
cause of the attachment lien. Everett 
v. Hayes, (Cal. A.) 270 P 458. 

{c] As to vacancy of land.—Where 
neither party proves possession, it 
will be presumed that the land is un- 
occupied, so that plaintiff is entitled 
to the benefit of Code Civ. Proc. § 
960, providing that proof of a chain 
of title for thirty years shall be pre- 
sumptive evidence of ownership, 
where the land is unoccupied. Mag- 
netite Min. Co. v. Wilmore Realty Co., 
142 NYS 1094. 

[ad] Matters not  presumed.—tIt 
will not be presumed that a tax suit, 
under sale in which plaintiff claims, 
was begun before execution of the 
deed, by the owner, a party therein to 
defendant’s grantor. Sugg v. Duncan, 

238 Mo. 422, 142 SW 321. 

28. Chesney v. Valley Live Stock 

Co.; 34 Wyo. 378, 244 P 216, 44 ALR 


The general rules as 
to presumptions,?° so far as applicable, govern in ac- 
It will be presumed that a 
quitclaim deed given by a mortgagee, casting a cloud 
on the mortgage, and not intended as a release, was 
In order to quiet title 
after a lapse of more than twenty years, presump- 
tions will be made against the known facts of the 
case, and in favor of one in possession in good 
Every presumption will be made in favor 
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but claims that 


session.?? 


Continuance of possession. 
session of the premises is shown, its continuance for 


~ [§§ 227-280. 


Where plaintiff’s pos- 


a requisite time will be inferred in the absence of 


clouds.*®* 


In, General. 


12553 

29. Riddlehoover v. Kinard, 10 S. 
GEE DO 316. 

30. Ie Sourd v. Edwards, 286 Ill. 


169, 86 NE 212, 127 AmSR 287; Sher- 


bonday v. Surring, 194 Iowa 203, 188 
NW 831. : 

31. Flood v. Templeton, 152 Cal. 
148, 92 P 78, 13 LRANS 579; Birdsall 


vy. Goehring, 173 Iowa 208, 155 NW 
269; Judge v. Lackland, 3 Mo. A. 107; 
Gibson y. McGurrin, 37 Utah 158, 106 
P 669. 

{a] Possession, being incident to 
ownership, is presumed to be in the 
owner of the legal title in the ab- 
sence of evidence to the contrary. 
Tilton v. Bader, 181 Iowa 473, 164 NW 
eine Judge vy. Lackland, 3 Mo. A. 


{[b] Law presumes that the owner 
of the legal title is in constructive 
possession; and, in the absence of 
evidence to the contrary, it will be 
presumed that he was entitled to the 
actual possession of the land in con- 
troversy, and proof that the legal ti- 
tle is in plaintiff is sufficient to sup- 
port a finding that he is entitled to 
possession. Gibson v. McGurrin, 37 
Utah 158, 106 P 669. 

32. North Carolina Min. Co. v. 
Westfeldt, 151 Fed. 290 [rev on oth- 
er grounds 166 Fed. 706, 92 CCA 378 
(certiorari den 214 U. S. 516 mem, 29 
SCt 697 mem, 53 L. ed. 1064 mem, app 
dism 215 U. S. 586, 30 SCt 404, 54 L. 
ed. 586)]; Boye v. Andrews, 10 Cal. A. 
494, 102 P 551 (presumption overcome 
by evidence); Stackhouse v. Stoten- 
bur, 22 App. Div. 312, 47 NYS 940. 

Presumption as to continuance of 
fact or condition generally see Evi- 
dence §§ 28, 29. 

33. Patchett v. Webber, 
440, 245 P 422, 


198 Cal. 


34. See Evidence §§ 89-1729. 
35. See cases infra this note. See 
also infra §§ 230-233. 


[a] Evidence held admissible.—In 
an action to remove building restric- 
tions contained in plaintiff's deed and 
prior deeds in his chain of title, evi- 
dence showing circumstances under 
which restrictions were inserted in 
deeds and knowledge of restrictions 
by plaintiff's predecessor in title could 
be considered, not only to show how 
and by whom this plan to develop 
the property was made, but also to 
show the intention as to whom the 
restrictions were to benefit and to 
whom they were to apply. Liberty 
Bank v. High Park Dev. Co., 134 Misc. 
7338, 286 NYS 194. 

[b] Evidence held inadmissible.— 
(1) In a suit by a vendor,in possession 
to quiet title against a vendee in de- 
fault, in which the vendor claims that 
the vendee bought the land for specu- 
lation only, and defendant shows equi- 
ties and tenders into court the whole 
amount due, evidence on the part of 
the vendor of the amounts which de- 
fendant received as a result of a con- 
tract by defendant to sell the land 


(Cal. A.) 280 P 713 


evidence to the contrary,*? and a similar rule ap- 
plies to defendant in possession claiming adversely.*? 

[§ 229] 3. Admissibility—a. In General. 
general rules as to the admissibility of evidence** 
are applicable in actions to quiet title or remove 


The 


[§ 230] b. As to Title and Adverse Claim—(1) 
In a suit to quiet title or remove a cloud, 
extrinsic evidence relating to title is admissible®® 


is immaterial. McCullough v. Ruck- 
er, 53. (Tex. Clive vAc 5895 (01 be SIV owes 
(2) Evidence on the part of the vendor 
that the amount tendered was fur- 
nished by a prospective buyer from 
the vendee is immaterial. McCul- 
lough v. Rucker, supra. 

36. U. S.—Elliot v. Atlantic City, 
149 Fed. 849. 

Ala.—Behan v. Friedman, 218 Ala. 
513, 119 S 20. 

Cal.—Barandun v. Barandun Min., 
ete Co}; BA een 250, 156 P4733 

urner v. Hitchcock, 165 Cal. 121, 

12 Pte aay ae ack 
a.—Morehead v. Allen, 131 7 
63 SE 507. eae 

Ida.—Hammitt v. Virginia Min. Co., 
pay a one 181% P2336! 

nd.—Adams v. Betz, 167 Ind. 3 
78 NE 649. , aa 
Pre sas pea v. Galloway, 254 SW 

Pa.—Strealy v. Spoonhour, 292 & 
378, 141 A 250. M : a 

S. C—Wheeler v. Wheeler, 111 S. C. 
87, 96 SE 714; Benbow v. Harvin, 92 
S. eae hg Be 414, 

. D.—Schmidt v. Scanlan, 32 S. D. 
608, 144 NW 128. "oes 

ex.—Parks v. Worthington, (Civ. 
A.) 104 SW 921 [aff 101 Tex. 5 
SW 9091. ; aan 
is.—Keller v. Keller, 80 Wis. 31 
50 NW 173. ne 

{a] Consideration.—Hvidence is 
admissible to show the understanding 
between the parties concerning the 
consideration for a deed. Stanton v. 
Freeman, 19 Cal. A. 464, 126 P 377. 

[b], Location of land.—Where 
plaintiff's predecessor in interest ac- 
quired title through a deed executed 
in 1873 which described the land as 
lying southeast of the east bank of 
Mormon Slough,” and the issue in- 
volved was the location of the south 
bank of the Mormon Slough, evidence 
as to the location of the south bank 
of Mormon Slough about the year 1890 
was admissible. Moranda vy. Mapes, 

[c] Mistake in recording) deed.— 
Parks y. Worthington, (Ci A.) my 
SW 921 [aff 101 Tex. 505, 109 SW 909]. 
Edd Erection and removal of build- 
Cyh anata: v. Atlantic City, 149 Fed. 

[e] Payment of taxes.—Evidence 
of the payment of taxes and posses- 
sion of land, including, by description 
and occupancy, lots claimed by anoth- 
er, and not susceptible of exact loca- 
tion or identification except by a sur- 
veyor, was admissible on the issue of 
ownership of such lots. Jamison v. 
Galloway, (Mo.) 254 SW 101. 

[f] Title from common source.— 
That plaintiff sought to show title in 
her devisor by adverse possession did 
not prevent her from proving title 
through a common source. Benbow 
v. Harvin, 92 S. C. 180, 75 SE 414, 

[g] Particular evidence held ad- 
missible.—(1) Evidence of the supe- 
riority of complainants’ title is ad- 
missible to show constructive posses- 


a —————————$$—$—$$$_——_$$—_—$$_— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of the holder of the legal title,?° and proof of title 
raises a presumption of possession or right of pos-. 


§§ 230-232] 


or inadmissible®’ according to whether or not it is 
relevant, materjal, and competent under the general 
Evidence is admissible on be- 
half of plaintiff to show that a deed in defendant’s 
chain of title was invalid because of want of capaci- 
Where plaintiff claims 
. title by prescription, it is proper to show the assess- 
ment of the premises, so that the court may deter- 
mine whether plaintiff has paid the taxes required by 
statute to obtain title by preseription.*t° 
[§ 231] (2) Acts and Declarations. 
rules as to the admissibility of acts and declara- 
applicable in suits to quiet title.*? 
suant to such rules the declarations of a grantor, 


rules of evidence.?8 


ty or power to make it.?® 


tions*! are 


sion and contravene title claimed by 
respondent in a suit to quiet title. 
Behan v. Friedman, 218 Ala. 518, 119 
S205 ¢2) Evidence by the person un- 
der whom plaintiff ciaimed that he 
only signed a quitclaim deed to plain- 
tiff’s grantor, that he received no con- 
Sideration, and that at the time he did 
not own the property, having disposed 
of the lots and given deeds for them, 
was properly admitted, it not being 
in the nature of declarations tending 
to impeach the title which he con- 
veyed by the quitclaim deed, but was 
for the purpose of showing that he 
in effect had nothing to convey, and 
therefore conyeyed nothing. House v. 
Ponce, 13 Cal: A. 279,109) P 161. 

37. U. S—Livingston v. Monidah 
Trust, 261 Fetl. 966. 

Ala.—Smith v. Irvington Land Co., 
190 Ala. 455, 67 S 250. 


Cal.—Title Guarantee, ete., Co. v. 
Henry, (A.) 274 P 572; Loveall v. 
Beverley, 83 Cal. A. 5738, 257 P 167; 


Cuddy v. O’Brien, 55 Cal. A. 469, 204 
ers is 


Ga.—Winkles v. Drake, 165 Ga. 335, 
141 SE 67. 

Ind.—Miles v. Bouse, 67 Ind. A. 708, 
118 NE 973; Smithson v. Bouse, 67 
Ind. A. 66, 118 NE 970. 

Minn. —Sommerfeld vy. Griffith, 173 
Minn. 51, 216 NW 811. 

N. C.— Wallace vy. Barlow, 165 N. C. 


676, 81 SE 924. 
Or.—Cooper y. Blair, 50 Or. 394, 92 


PHOT: 
259 Pa. 495, 103 A 


Pa.—Bell’s Pet., 
337. 

S. D:—Tackett v. Skunk, 50 S. D. 
378, 210 NW 198. ’ 

eee hohe v. Hardin, (Civ. A.) 
222 SW) 31 

[a] Peer one of defendants dis- 
claims title, and a third party is 
made defendant and the suit proceeds 
against her, evidence of executions 
against the party disclaiming is in- 
admissible. Wiggins v. Brewster, 131 
Ga. 162, 62 SE 40. 

[b] Consideration.—(1) Where it 
appeared that the parties had pur- 
chased the land as tenants in com- 
mon, and that the deed was executed 
pursuant to an agreement to partition 
the land, the adequacy of the consid- 
eration paid by plaintiff for his inter- 
est was immaterial. Ellsworth v. 
Palmtag, 168 Cal. 360, 143 P 602. (2) 
It was not error to exclude evidence 
of consideration paid by defendant for 
a deed which a court held subject to 
plaintiff's contract of purchase. 
Tackett v. Skunk, 50°S. D. 378, 210 
NW 198. 

{[c] Fraud.—Where a person’s title 
is deraigned through a Sheriff’s sale 
under a valid mortgage foreclosure 
judgiaent, any fraud on his part in 
procuring a deed ‘from defendants is 


immaterial. Morrissey v. Gray, 162 
Cal: 638, 124 P 246. 
[d] Mistake in description.— 


Where it appeared that all the parties 
had agreed for a well to be located at 
a certain point, evidence as to who 
proposed the location of the well was 
immaterial on the issue of mistake in 
the description in the deed. destroyed. 
Hiisworth vy. Palmtag, 168 Cal. 360, 
143 P 602. 


QUIETING TITLE 


tenti== 


The general 
Pur- 


[e] Motive.—In suit to quiet title 
to a homestead against a claim under 
deeds found never to have been de- 
livered, and for which the considera- 
tion was not paid, plaintiff's motive 
in making the deed was immaterial. 
Bg v. Helms, 214 Ala. 580, 108 S 

[f] Common reputation.—In a suit 
to determine an adverse claim to real 
estate, wherein plaintiff claimed title 
by adverse possession, evidence by de- 
fendant to establish her ownership by 
common reputation, referring princi- 
pally to discussions among her neigh- 
bors, is inadmissible. Cooper vy. Blair, 
50 Or. 394, 92> P 1074. 

[eg] Particular evidence held in- 
admissible.—(1) Evidence of a for- 
mer proceeding between other parties, 
not in privity with plaintiff, to quiet 
title to the land, is immaterial. Smith 
vy. Irvington Land Co., 190 Ala. 455, 
67S 250. (2) Where, in a suit to quiet 
title to a moiety of certain land, the 
main issue was as to the validity of 
a deed by defendants to plaintiff’s 
grantors covering such portion of the 
land, whether certain attorneys had 
brought actions against the feme de- 
fendant and recovered judgments 
against her since her execution of 
such deed was immaterial. U.S. Oil, 
ete., Co. v. Bell, 153 Cal. 781, 96 P 901. 
(3) In a wife’s action to quiet title 
against her husband’s judgment cred- 
itor, a bank, which had lent him mon- 
ey in reliance on his ownership of 
property in suit, testimony by the 
bank cashier that he would not have 
made the loan if he had known that 
the husband was not the owner of the 
property was incompetent to show 
circumstances surrounding the loan 
in question, which was made by an- 
other cashier. Dockstader v. Le- 
moore First Nat. Bank, (Cal. A.) 285 
PE TLS: (4) Evidence showing the 
ownership of lands bordering on the 
tract to which title was sought to be 
quieted was inadmissible to prove ti- 
tle to the tract. Dorrian v. San Fran- 
eiseo (Cal: A: )*273"P' 1067...-(5)'- Invan 
action to quiet title to lots claimed by 
defendant city as a public park, evi- 
dence by the city to show how the 
property was assessed on the assess- 
ment roll of the city was properly ex- 
cluded as immaterial. Myers v. 
Oceanside, 7 Cal. A. 87, 93 P 686. 

388. Competency of evidence gen- 
erally see Evidence §§ 157-1379. 

Relevancy and materiality of evi- 
dence generally see Evidence §§ 89- 
156. J 

39. Ricks v. Brooks, 179 N. C. 204, 
102 SE 207. 

40. Suorsmood v. Spotswood, 4 Cal. 
oli 89 B3862 


41. See Evidence §§ 166-509. 
42. U. S.—McLellan v. Penick, 289 
Fed. 366. 


Colo.—Wilson v. Birt, 77 Colo. 206, 
235 -P*-563. 

Conn.—Bowne v. Ide, 147 A 4. 

Mo.—Ross v. Alyea, 197 SW 268. 

N. Y.—Burtus v. Amory, 61 N. Y. 


19. 

[a] Showing mistake.—Where an 
assignment of a lease was intended 
to be to plaintiff, but by mistake it 
was made to plaintiff's husband, in 


Time of adverse claim. 
former suit showing that he then claimed an interest 
in the same land, adverse to plaintiff, is admissible 
on the question whether he claimed such adverse in- 
terest at the commencement of the present action.*° 

[§ 232] (3) Documentary Evidence. 
the general rules relating to documentary evidence,*® 
relevant and material documents and writings,*? 
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made after he has parted with his title, are not ad- 
missible against his grantee in a suit against the 
latter to remove a cloud alleged to have been created 
by the conveyance.*? 
ments constituting part of the res geste is compe- 


But evidence of acts or state- 


Defendant’s answer in a 


Subject: to 


an action to quiet the title brought 


subsequent to the death of the as- 
signor by the intended assignee, evi- 
dence is admissible of declarations 
made by the assignor as to the per- 
sons for whom the assignment was 
unrenided, Burtus v. Amory, 61 N. Y. 

[b] Bvidence ‘held admissible.— 
Where plaintiff claimed title under a 
contract of exchange with a remain- 
derman, evidence of conversations of 
the life tenant with plaintiff and with 
the remainderman was admissible to 
show that the latter had authority 
from the life tenant to make the 


res Ross v. Alyea, (Mo.) 197 SW 
[ec] Evidence held inadmissible. 


Testimony by plaintiff claiming under 
an administrator’s deed that a de- 
ceased grantor told him that he did 
not sign the deed through which de- 
fendant claimed is not within a stat- 
ute providing that, in actions by or 
against representatives of a deceased 
person, declarations of the deceased 
relative to the matter in issue may be 


recelvce: Bowne v. Ide, (Conn.) 147 
(43 McLellan vy. Penick, 289 Fed. 


[a] TIllustration.—Where an act of 
sale by private signature was prompt- 
ly recorded in an action by an execu- 
tion creditor of the vendor to remove 
as a cloud on his title the record of 
such act of sale, evidence that the 
vendor had made statements or decla- 
rations of ownership subsequent to 
his execution of the act of sale was 
properly excluded, the purchase by 
such creditor at the execution sale 
being necessarily made in reliance on 
the record title. McLellan v. Penick, 
289 Fed. 366. 

Generally see Evidence § 413. 


44, Wilson v. Brit, 77 Colo. 206, 
235 P5638. ‘ 

45. Miles v. Strong, 68 Conn. 273, 
36 A 55. 

46. See Evidence §§ 900-1218. 

47. Ala.—Dallas Compress Co. v. 
Smith, 202 Ala. 193, 79 S 565. 


Cal.—Hinds v. Clark, 173 Cal. 49, 
nae Pure 
. C.—Johnson y. Thomas, 23 App. 
14i, 


Kan.—Doty v. Shepard, 92 Kan. 122, 
139 P 1183 [reh den 92 Kan. 1041, 141 
PYLOTs |. 

Minn.—Akerberg v. McCraney, 141 
Minn. 230, 169 NW 802. 

N. M.—Union Land, etc., Co. v. Arce, 
21 N. MAL 1G Hay sy aS 1143. 

[a] Report of former case, show- 
ing that part at least of the mortgage 
was Satisfied, is admissible. Dallas 
Compress Co. v. Smith, 202 Ala. 193, 
79 S565. 

[b] Certificate of title issued by 
title company is not admissible as 
evidence of fee simple. Johnson vy. 
Thomas, 23 App. (D. C.) 141. 

[e] Insurance policy.— Where 
plaintiff purchaser claimed she had no 
notice of defendants’ prior land con- 
tract, excluding a policy of title in- 
surance issued to plaintiff, stating 
that her title was subject to a prior 
contract, was not error. Mayhew v. 
Burke, (Cal.) 274 P 517. 
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such as grants or deeds,*® including deeds acquired 
admissible on the issue of title, 


pendente lte,*® are 


[d] Correspondence.—In an action 
to determine an adverse claim to land 
by heirs of the original grantee under 
an unrecorded contract to convey. 
against a bona fide purchaser holding 
under a recorded mesne conveyance 
from the grantee’s widow to whom 
the land was conveyed after the gran- 
tee’s death, correspondence leading to 
the conveyance by the grantee was 
immaterial. Akerberg v. McCraney, 
141 Minn. 230, 169 NW 802. 


fe] Ancient documents.—Union 
Land, etc., Co. v. Arce, 21 N. M. 115, 
L52) P 1143. 

48. 


: 41 S 135; Fleming v. 
Moore, 122 Ala. 399, 26 S 174; Sheri- 
dan v. Schimpf, 120 Ala. 475, 24 S 940. 


Cal.—Berton v. All Persons, etce., 
176 Cal, 610, 170° BP) 151; Oldham. v. 
Ramsner, 149 Cal. 540, 87 P 18; Na- 


than v. Dierssen, 146 Cal. 63, 79 P’'739; 


Branson y. Caruthers, 49 Cal. 374; 
Tianders v. Bolton, 26 Cal. 393. 
ea oe ae v. Harwood, 25 


oho AWEZ9 25 Si ee ials 
Ga.—Livingston v. Taylor, 132 Ga. 
1, 63 SE 694. 

Ind.—Hyden vy. Anderson, 72 Ind. A. 
529, 127 NE 808: McKern v. Beck, 73 
Ind. A. 92, 126 NE 641. 

y.—Jones v. Johnson, 223 Ky. 478, 
30 aw (2d) 1064. : 

La.—Ellis v. Louisiana Planting 
Go., 146 la. 652, 88 S885. 

Mo.—Jamison v. Galloway, 254 SW 
101: Brooks v. Roberts, 195 SW 1019. 

Nebr.—Roggencamp v. Converse, 15 
Nebr. 105, 17 NW 361. 

N. C.—Midgett v. Midgett, 129 N. C. 
21, a SE 722. 

s. 18S. D. 


625, ipl NW 1072; Weeks y. Cranmer, 
ie Som se Li ssy oe NW 875. 
Tex.—Krause v. Hardin, (Civ. A.) 
222 SW 310. 
Va. i 


57 SE 609. 

Manahan v. Aumiller, 110 
Wash. 673, 188 P 789; Anderson v. 
Hall, 91 Wash. 376, 157 P 996; Lohse 
v. Burch, 43 Wash. 156, 84 P 722. 

[a] Joint deed by defendant and 
plaintiff’s grantor.—Defendant an- 
swered, claiming title to an undivided 
one third, under a deed from plain- 
tiff’s grantor, and alleging possession 
under the deed for twenty years. On 
the trial defendant offered in evidence 
a deed executed jointly by himself and 
plaintiff's grantor for a part of the 
property. It was held that the evi- 
dence was admissible as tending to 
show defendant’s claim of title, and 
a recognition of it by mane erent 


tor. Dumont v. Dufore, 27 Ind. 263. 
{[b] Plat.—Where, in a bill to re- 
move a cloud on title, complainant 


claimed title under a deed from a 
grantor holding under a deed not em- 
bracing the land in controversy, but 
attempted to show by reference to an 
old plat containing a memorandum 
that the land in controversy belonged 
to him, it was held that the plat with 
the memorandum was admissible in 
determining the boundaries and title, 
but did not in itself constitute title. 
Austin v. Minor, 107 Va. 101, 57 SH 
609 


[ce] RBecitals in patent of payments 
for public lands are not evidence of 
payment in a suit to quiet title. Brue 
v. McMillan, 175 Ala. 416, 57 S 486. 

{d] Quitclaim deeds.—(1) A quit- 
claim deed from certain heirs of a 
prior owner to plaintiff was properly 
admitted over an objection that the 
evidence did not sufficiently show that 
they were the only heirs of such an- 
cestor. Muntzing v. Harwood, 25 Colo. 
A. 292, 137 P 71. (2) Where defend- 
ant, L, claimed title to the land under 
an alleged contract to convey to him 
and his father, since deceased, it was 
not error to admit in evidence a quit- 
claim deed from certain heirs of one 
of plaintiff's alleged vendees, over an 
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judgments and 


objection that it was inadmissible, ex- 
cept to show that the grantor con- 
veyed whatever interest he had to L, 
the real defendant. Dennard v. Lew- 
is, 142, Ga..171, 82 SH 558. (3) But 
where plaintiffs established title. by 
adverse possession, a quitclaim deed 
given by one of the defendants to an- 
other conveying ‘her interest as heir 
of the common source of title was ir- 
relevant. Krause v. Hardin, (Tex. 
Civ. A.) 222 SW 310. 

[e] Sheriff’s deeds are admissible. 
Macbeth v. Stunkard, 88 Ind. A. 487, 
164 NE 711 (as constituting color of 


title); Donaldson vy. Donaldson, 311 
Mo. 208, 278 SW 686. 
{[f] Commissioner’s deed showing 


approval by the court is admissible as 
evidence of title. Jones v. Johnson, 
223 Ky. 478, 3 SW (2d) 1064. 

[g] Tax deeds.—(1) Since defend- 
ant may effectually resist a decree 
against himself by showing plaintiff 
to be without title, a city ordinance, 
certificate of sale, and tax deed under 
which he claims are | admissible. 
Hinds v. Clark, 173 Cal. 49, 159 P 153. 
(2) But a tax deed void on its face for 
illegal issuance is not admissible. Mc- 
Laughlin v. Reichenbach, 52 Colo. 
437, 122 P 47; Muntzing v. Harwood, 
25 Coloy A292, 3 tb de 3) SO ay tax 
deed which appears upon the face 
thereof to have been altered in a ma- 
terial respect after its execution is 
not admissible in evidence to show ti- 
tle in the holder thereof. Miller v. 
WUC, .SONCal. “257, 220 195.6 acs) Nor 
is a void tax deed competent as color 
of title in the absence of evidence of 
actual possession. Southern R. Co. v. 
Hall, 145 Ala. 224, 41 S 135. 

{h] Deeds held inadmissible.—(1) 
A deed which does not on its face 
purport to convey any of the land in 
controversy is admissible, in the ab- 
sence of anything in the description 
to show error therein. Oldham v. 
Ramsner;.149 Cal. 540,°87 Pi 18+, @) 
Where defendant sets up title in him- 
self, and it does not appear that both 
parties claim from a common source,. 
evidence of a deed to plaintiff's grantor 
is inadmissible, without showing that 
the grantor in that deed deraigned his 
title from the government. Weeks v. 
Cranmer, 17 S. D. 173,.95 NW 875. (3) 
Where it was shown that the land 
had been patented to the heirs of de- 
cedent, without naming them, a deed 
by the heirs executed sixteen years 
before the commencement of the ac- 
tion was inadmissible in evidence 
without proof that they were the only 
heirs of decedent, the recital of that 
fact in the deed being. insufficient. 
Lohse v. Burch, 42 Wash. 156, 84 P 
722. (4) Other cases in which partic- 
ular deeds were held» inadmissible. 
Burcham y. Roach, 71 Ind. A. 669, 125 
NE 4638; Sewell v. Dykes, (Ky.) 26 SW 
(2d) 502; Southwest Land, ete., Co. 
v. Barnett, 240 Mo. 370, 144 SW 780; 
Gilman v. Carpenter, 22 S. D. 128, 115 
NW 659; Garvey v. Garvey, 52 Wash. 
56 horas: 

49. Barr v. Stone, (Mo.) 242 SW 
661; Ne-ha-sa-ne Park Assoc. v. Lloyd, 
25 Misc. 207, 55 NYS 108 [aff 45 App. 
Div. 631 mem, 61 NYS 1143 mem (aff 
167 N. Y. 431, 60 NE 741)]. 

[a] Circumstances under which 
admissible.—Deeds procured by plain- 
tiff to all the land in controversy pen- 
dente lite are admissible where he had 
a tax title to the land when the action 
was commenced, and was in actual 
possession of apart of it. Ne-ha-sa-ne 
Park Assoc. v. Lloyd, 25 Mise. 207,> 
55 NYS 108 [aff 45 App. Div. 631 
mem, 61 NYS 1143 mem (aff 167 N. Y. 
431, 60 NE 741)]. 


{[b] Under statute giving court 


‘right te determine ail claims, plain- 


tiff may Submit in evidence deeds ac- 
quired after the suit was begun. Barr 
v. Stone, (Mo.) 242 SW 661. 


[§ 232 


as are mortgages,°° contracts of sale,°! wills,°>? and 


other records.®? Assignments to 
50. 


Sheridan yv. Schimpf, 120 Ala. 
475, 0. 


24 S 94 

51. Lagorio v. Yerxa, (Cal. A.) 273 
P 856; Hammitt v. Virginia Min. Co., 
32 Ida. 245, 181 P 336; Butterwick v. 
Fuller, ete., Mfg. Co., 140 Minn. 327, 
168 NW 18. 

[a] Executory contract.—In an ac- 
tion to determine adverse claims to 
realty by plaintiff under a contract of 
sale and by defendant under a pur- 
chase under an execution sale against 
the vendor, the executory contract of 
sale was admissible. Butterwick v. 
Fuller, etc., Mfg. Co., 140 Minn. 327, 
168 NW 18. 

[b] Option.—Where defendant af- 
firmatively pleads an interest in prop- 
erty under an option, a subsequent op- 
tion given between the parties for the 
same property is admissible to rebut 
defendant’s contention that payments 
actually made under the same option 
should have been credited on the op- 
tion pleaded in the answer as tending 
to show that all the parties had treat- 
ed the option pleaded in the answer 
as forfeited. HMammitt v. Virginia 
Min. Co., 32 Ida. 245, 181 P 336. 


ue an Serralles v. Serralles, 16 F. 
fa] Hecuoet in will of record own- 
er iS admissible. Serralles v. Ser- 


ralles, 16 F. (2d) 841. 

[b] In Pennsylvania, in a proceed- 
ing under Act June 10, 1893 (P. L. p 
415) by a party in possession of land, 
to have an issue framed to determine 
the title as against another claimant, 
the admission of a will purporting to 
devise a part of the land to such 
claimant is error, the issue being 
whether petitioner had possession, 
and not whether respondent had title. 
Bellis Pet. -259 Pan'4959103 Avs. 

53. U. S—Hiawassee River Power 
Co. v. Carolina-Tennessee Power Co., 
252 U.S. 341, 40 SCt 330, 64 L. ed. 601 
[dism writ of error 175 N. C. 668, 96 
SW 99]. 

Cal.—Potter v. Randolph, 126 Cal. 
458, 58 P 905; Nemo v. Farrington, {6 
Cal. A. 443, 94 P 874, 877. 

Colo.—Dalander v. Howell, 22 Colo. 
A. 386, 124 P 744 

Hawaii. —Kaupena v. Kaio, 20 Ha- 
wali 658. 

ida.—Dickerson v. Hansen, 32 Ida. 
1B Pe 0s 

Ind.—McKern v. Beck, 73 Ind. A.92, 
126 NE 641. 

Okl.—Simon vy. Hine, 78 Okl. 224, 
190 P 264. 

[a] Judgment in former action.— 
(1) WwW here. defendants introduced a 
tax deed under which they claimed, 
a judgment in a former action by 
plaintiff against defendants in which 
the title was adjudged in plaintiff was 
properly admitted to show that de- 
fendants’ claim under the tax deed 
had been adjudicated against them. 
Nemo v. Farrington, 7 Cal. A. 443, 94 
P 874, 877. (2) In an action to re- 
move a cloud on title, wherein one of 
the title holders claims that he is an 
innocent purchaser in good faith, the 
records of a former trial and judg- 
ment, tending to show that he had 
notice of the condition of the title, 
that it was in litigation, and that he 
was a necessary party to the former 
action, are material and admissible. 
Simon v. Hine, 78 Okl. 224, 190 P 264. 

[Lb] Records in mortgage forecio- 
sure suits.—Nathan v. Dierssen, 146 
Cal. 63, 79 P 739; Stevens v. Overturf, 
62 Inds 331: 

[ec] Assessment lists referring to 
a map filed by grantors twenty years 
after executing the deed were inad- 
missible in an action to quiet title. 
Cohn y. Leffingwell, 83 Cal. A. 555, 256 
Py 4: 

[d] Private act incorporating 
plaintiff in a suit to quiet title, which 
act was the foundation of the equity 
asserted in the bill, is admissible 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 232-234] 


plaintitt of mortgages on the property are not rele- 


vant to the issue of ownership.°># 


plaintiff had put in evidence a deed purporting to 
have been executed by defendant will not preclude 
the latter from objecting to the introduction of an 
inadmissible document, merely because it purports 
to have been made by a grantee of defendant’s gran- 


pee. 
*[§ 233] c. As to Possession. 


and material.®® 
Execution of lease. 


the land holds under him.*? 
Payment of taxes. 


whether valid or invalid. Hiawassee 
River Power Co. v. Carolina-Tennes- 
see Power Co,, 252 U. S. 341, 40 SCt 
330, 64 L. ed. 601 [dism writ of error 
175 N. C. 668, 96 SW 99]. 

Le] Records held admissible.—(1) 
Where the decree of distribution in 
the estate of a decedent, through. 
which title is claimed, referred to the 
inventory and appraisement for pur- 
poses of description, such inventory 
and appraisement are competent evi- 
dence for that purpose in an action to 
quiet title. Myers v. Oceanside, 7 Cal. 
A. &7, 93 P 686. (2) Evidence of a 
proceeding by plaintiff's predecessor 
to cancel a partition deed conveying 
only a life estate, and_to have the fee 
declared in such predecessor, and a 

‘judgment rendered for the predeces- 
sor, and the successive deeds made 
subsequent thereto, was competent 
for the purpose of proving plaintiff's 
chain of title. McKern v. Beck, 73 
Ind. A. 92, 126 NE 641. 

[f] Records held inadmissible (1) 
as against plaintiff who was a pur- 
chaser without notice, pendente lite, 
the conveyance having been recorded 
prior to filing the lis pendens. Dalan- 
der v. Howell, 22 Colo. A. 386, 124 P 
744. (2) Where, in an action to quiet 
title to land which is a part of the 
public domain, plaintiff, neither in 
person nor by his predecessor in in- 
terest, ever filed a possessory claim 
on the land to which he seeks to quiet 
the title, and was never in possession 
thereof, it is error to admit the record 
of the foreclosure proceedings through 
which he claims title, when defendant 
is in possession. Branca vy. Ferrin, 10 
ida. 239,<77 P6386. (3) A. decree~of. 
heirship and distribution in a probate 
proceeding is not admissible in a suit 
to quiet title against plaintiff who 
was not a party to the probate pro- 


eo Kaupena v. Kaio, 20 Hawaii 
al In Pennsylvania defendant’s 


petition for an issue to determine in- 
terests in land is admissible to show 
a common source of title where de- 
fendant subsequently claimed adverse 
possession. Strealy v. Spoonhour, 292 
Pa. 378, 141 A 250. 

54. Harmon v. Goggins, 19 S. D. 
34, 101 NW 1088. 

55. Union Land, etc., Co. v. Arce, 
el oN ME, Sib 5.2 Pyli4as: 

56. Dorrian v. San Francisco, (Cal. 
A.) 273 P 1067; Paducah Ccoperage 
Co. v. Paducah Veneer, etc., Co., 135 
Ky. 53, 121 SW 986; Stanley v. Top- 
ping, 71 Or. 590, 143° P 632. 

[a] Evidence held material.—in 
an action between parties owning the 
north half and south half of a lot 
to quiet title to a strip of land claimed 
by both near the middle of the lot, 
evidence that plaintiff's president saw 
and knew of the erection by defend- 
ant, seven years before, of a boiler 
room, on a part of the strip in contro- 
versy, and made no objection thereto, 
was material as bearing on the ques- 
tion of defendant’s possession of the 
ground and the understanding of the 
parties as to the true location of the 
line separating the lot of plaintiff 
from that of defendant. Paducah 


Evidence on the is- 
sue of possession of the premises must be relevant 


Possession in plaintiff may 
be shown by a lease whereby the person occupying 


Evidence that taxes on the 
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The fact that 
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land in controversy are paid by a person in connec- 
tion with evidence of actual possession, is admissible 
to show the character of his possession.*® 

Inclosure of land. The inclosing of uncultivated, 
although not wild, land, on three sides by a wire 
fence, and on the other side by a stone fence, is evi- 
dence of possession.°? 


Evidence that defendant at- 


tempted to gain possession, after the action was com- 


menced, by inclosing the land with a fence, is evi- 
dence that he did not actually have possession.®° 


[§ 234] 4. Weight and Sufficiency—a. In General. 


ciency®? of the 


Cooperage Co. v. Paducah Veneer, etc., 
Co: 1385 Ky. 5383 121pSiW 2986: 

{b] Evidence held irrelevant.— 
Dorrian vy. San Francisco, (Cal. A.) 
273 P 1067; Stanley v. Topping, 71 
Or:5590;, 143)! 632: 

57. Craig v. Lambert, 44 La. Ann. 
885, 11 S 464 (holding further that 
it is immaterial that defendant had 
no notice of the lease and that the 
lease was not recorded when he pur- 
chased, as he should have @emanded 
possession from his vendor). 

58. Southern. R. Co. v. Hall, 145 
Ala. 224, 41 S$ 1385; Blanchard v. Low- 
ell, 177 Mass. 501, 59 NE 114. 

59. Blanchard vy. Lowell, supra. 

60. McCully v. Heaverne, 82 Or. 
650, 160 P 1166, 162 P 863. 

61. See Evidence §§ 1730-1806. 

62. See cases infra: this note. 

[a] Evidence held sufficient: (1) 
To sustain judgment for plaintiff. 
Whitmire v. Spears, 212 Ala. 583, 103 
S 668; Coley v. Martin, (Ark.) 129 
SW 783; Wright v. Heide, 90 Cal. A. 
450, 266 P 303; Murr v. Cohn, 87 Cal. 
A. 478, 262 P .768; Mills v. Garner, 
Sh Cal. WAT 399° 2500 P4719 bakie vy; 
Saffery, 29 Hawaii 250; Kennedy v. 
Tuttle, 26 Ida. 495, 144 P 336 (for 
part of the land);. Uker v.. Uker, 
(lowa) 219 NW 489; Reitz v. Cooper, 
123 Kan..755, 265 P 813; Joplin, Hrie 
Oil Co. v. Buckwalter, 110 Kan. 756, 
205 P 343; Snyder v. Wheeler; 81 Kan. 
508, 106 P 462; Lemaster v. Pelfrey, 
217 Ky. 534, 290 SW 310; Tabor v. 
Tabor, 213 Ky. 309, 280 SW 136; Perry 
v. Eagle Coal Co., 170 Ky. 824, 186 SW 
875; Mullens v. McCoy, 170 Ky. 547, 
186 SW 137; Virginia Iron, etc., Co. 
v. Combs, 165 Ky. 456,.177 SW .238; 
Vanover v. Maggard, 157 Ky. 7438, 164 
SW 94; Collingsworth v. Enterprise 
Land, Mineral, ete., Co., 99 SW 234, 30 
KyL 467; Johnson v. Smith, 154 Mich. 
122, 117 NW 563; Jackson v. Ward, 
(Mo.) 292 SW 7; Maynor v. Tyler 
Mand}. etes).Co., 236 yoo; 7225 139 SW 
393; Warnick v. Warnick, 107 Nebr. 
747, 187 NW. 51; Rakow v. Tate, 93 
Nebr. 198, 140 NW 162; Tiger v. But- 
ton Land Co., 91 Nebr. 63, 135 NW 368, 
41 LRANS 805, AnnCas1913D 97, 91 
Nebr. 433, 136 NW 46, 41 LRANS 820; 
McCabe v. Equitable Land Co., 88 
Nebr. 453, 129 NW 1018; Miller v. 
Wehrman, 81 Nebr. 388, 115 NW 1078; 
Wetherell v. Adams, 80 Nebr. 584, 114 
NW 778 [reh den 80 Nebr. 589, 116 
NW 861]; McMaster v. Douhit, 77 
Nebr. 734, 110 NW 574; St. Stephen’s 
Protestant Episcopal Church v. Trans- 
figuration Church, 201 N. Y. 1, 94 NE 
191, AnnCas1912A 760; Owenson v. 
Bradley, 50 N. D. 741, 197 NW 885, 
31 ALR 1296; Ugland v. Farmers’, 
etc., State Bank, 23 N. D. 536, 187 NW 
572; Casseday v. Robertson, 19 N. 
D. 574, 125 NW 1045; Honeyman v. 
Andrew, 124 Okl. 18, 253 P 489; Al- 
len v. Redfield, 104 Okl. 88, 230 P 694; 
Foley v. Brown, 85 Okl. 1, 204 P 267; 
Marshall v. Raber, 26 S. D. 209, 128 
NW 122; Morgan v. Simmons, 34 
Utah 146, 96 P 1018; Hale v. Ball, 70 
Wash. 435, 126 P 942. (2) To sustain 
judgment for defendant. Perelli- 
Minette v. Lawson, (Cal.) 272 P 573; | 


or remove clouds thereon. 


The general rules as to the weight and sufficiency of 
evidence®! are applicable in determining the suffi- 


evidence in actions to quiet title 
They are also applicable 


U. S. Borax Co. v. Death Valley Borax 
Co., 92 Cal. A. 724, 268 P 937; Kipp 
v. ove, 128 Minn. 498, 151 NW 201; 
Laclede Land, ete., Co. v. Goodno, 
(Mo.) 181 SW 410; Harvey v. Long, 
260 Mo. 374, 168 SW 708: Sawyer v. 
W. R. Thompson, etc., Lumber Co., 
123 Okl. 146, 252 P 1; Kennedy v. 
Pawnee Trust Co., 34 Okl. 140, 126 P 
548. (3) To sustain judgment for 
intervener. Smith v. Danforth, (S. 
D.) 223 NW 59. (4) To negative 
pendency of other suit to test title. 
Owens v. Betts, 219 Ala. 604, 122 S 
811. (5) To show that at the time of 
the purchase of the land by plaintiff 
he ‘had no notice that it had been sold 
under execution against his grantor. 
Conley v. Mayo, 157 Ky. 445, 163 SW 
243. (6) To show trust. Smith v. 


Lombard; 201 -Cal’ 5183258) Pi 55.) .@) 
To show heirship. Sims .y. Fisher, 
172 Ark..'1038,, 1292 “Siw 92.) 408) To 


show fraud and conspiracy to defraud | 
defendant and prevent his execution 
sale of the property involved. Cas- 
serleigh v. Spar Cons. Min. Co., 23 
Colo. A. 239, 128 P 863. (9) To show 
that defendant’s interest in the land 
was not pledged for payment of a cer- 
tain note to plaintiff. Alma Bank v. 
Hamilton, 85 Nebr. 441, 123 NW 458, 
133 AmSR 676. (10) To show laches 
on plaintiff’s part. Del Pozo v. Wil- 
son Cypress Co., 299 Fed. 261 [aff 
269 U. 8. 82; 46 SCt 57, 70 L. ed. 172 
(rearg den 47 SCt 235 mem, 71 L. ed. 
1339 mem)]; Davis v. Schneider, 91 
Cal. A: 631,267 P 352. (11), Tolshow 
that the claim of defendants was 
stale and unenforceable in equity. 
Begley v. Dixon, 101 SW 963, 31 KyL. 
196. (12) To show lessee’s nonper- 
formance of covenants in lease. An- 
drews v. Russell, 85 Cal. A. 149, 259 P 
113; (13) To sustain defendant’s 
claim that her intestate had made 
improvements on the land under 
agreement with plaintiff's intestate 
that, on completion of the improve- 
ments, the property should be scld 
and defendant’s intestate reimbursed 
for making improvements. Phcenix 
Vv.) Gibson,.545"Cal. At 74 48,2196-P2* 95: 
(14) To establish grounds for injunc- 
tion. Joplin-Erie Oil Co. v. Buck- 
walter, 110 Kan. 756, 205 P 343. (15) 
To justify award of damages for cut- 
ting timber. Key v. Joyce, 13 Ky. Op. 
850. (16) To sustain judgment for 
damages arising from cloud on title. 
Timm v. White, 28 N- M. 59, 2059 2 
896; McKown v. McDonald, 130 OkL 
258, 267 P 249; McKown v. Maud First 
Nat. Bank, 130 Okl. 257, 267 P 249; 
McKown vy. Farmers’ Lumber Co., 130 
Okl. 257, 267 P 248; McKown v. Green, 
130 Okl. 257, 267 P 248; McKown v. 
Cuff, 130 Okl. 256, 267 P 248; McKown 
v. Green, 130 Okl. 256, 267 P 247 (1st 
case); McKown y. Green, 130 Okl. 
256, 267 P 247 (2d case); McKown v- 
Phillips, 130 Okl. 255, 267 P 247; Mc- 
Kown v. Haught, 130 Okl. 253; 267 P 
245. (17) To show other particular 
facts. Jordan v. McClure Lumber 
Co., 170 Ala. 289, 54 S 415; Fordyce v. 
Vickers, (Ark.) 150 SW 402; Lee v. 
Foushee, 91 Ark. 468, 120 SW 160; 
Chatfield v. Iowa, etc., Land Co., 8& 


254 [51 C.J.] 


in determining the insufficieney®? of the evidence 
in such actions where fraud is alleged, the evidence 


must be clear and convineing.®* 


A prima facie case®® established by plaintiff and 
not successfully overcome by defendant entitles the 


Ark. 395, 114 SW 473; Andreson Co. 
v. Regenold, 166 Cal. 44, 134 P 999; 
Goold v. Singh,. 88 Cal. A. 339, 263° P 
548; Cohn y. Leffingwell, 83 Cal. A: 
555, 256 P 1114; Stoner v. Security 
™rust.Co., 47. Cal: A. 216,190) Pib00: 
Gouwens v. Gouwens, 237 Ill. 506, 86 
NE 1067, 127 AmSR 338; Price v. 
Llovd, 43 Utah 441, 135 P 268; Fisher 
v. Jackson, 120 Wash, 107, 206 P 929. 

63. See cases infra this note. 

[a] Evidence held insufficient: 
(1) To sustain judgment for plain- 
tiff. Arizona Mine Supply Co. v. Bol- 
man, 15 Ariz. 504, 140 P 490; Birdsall 
v. Goehring, 173 Iowa 208, 155 NW 269; 
Bishop v. Roberts, 179 Ky. 169, 200 
SW 3638; Barnhard v. Barnhard, 91 
Nebr. 71, 135 NW 239; Lanham v. 
Bowlby, 79 Nebr. 39, 112 NW 324; 
Harrell v. Nichols, 86 Okl, 115, 206 P 
$17; .Wilmarth: v. Hill, .<S: D:) 226 
NW 557. (2) To sustain judgment 
for defendant. West v. West, 120 
Ark. 500, 179 SW 1017; Rochelle v. 
Anderson, +113. OkKl. 137, 243 oP. 5285 
Walden v. Potts, 97 Okl. 24, 222 P 
549. (3) To show mistake in descrip- 
tion. Ellsworth v. Palmtag, 168 Cal. 
360, 143 P 602. (4) To warrant a find- 
ing that there was no timber remain- 
ing on the land belonging ‘to defend- 
ant by conveyance from a common 
source. C. W. Zimmerman Mfg. Co. 
v. Wilson, 201 Ala. 70, 77 S 364. (5) 
To show laches on plaintiff's part. 
Brooks vy. Roberts, 281 Mo. 551, 220 
SW 11. (6) To establish laches on 
part of defendant in filing cross com- 
plaint for affirmative relief. Smith 
v. Borradaile, 30 N. M. 62, 227 P 602. 
(7) To show fraud in procuring writ- 
ten instruments or deeds under which 
defendant claims. [FElliott v. Merri- 
man, 47 Okl. 717, 150 P.695. -(8) To 
show that plaintiff's agent, in nego- 
tiations with defendant, had prevent- 
ed him from carrying out the contract 
by fraudulent concealment of facts. 
Armstrong v. Campbell, 140 Iowa 564, 
118 NW 898. (9) To show grantee’s 
right to recoup for improvements on 
land reconveyed to grantor. Felton v. 
Thompson, (lowa) 227 NW 529. (10) 
To show other particular facts. Mor- 
rissey v. Hammond, 160 Cal. 808, 117 
P 442; Morrissey v. Gray, 160 Cal. 
390, 117 P 438; Higinbotham v. Blair, 
309 Tll. 568, 1389 NE 909; Liberty Bank 
v. High Park Dev. Co., 134 Misc. 733, 
236 NYS 194; Moore v. Henderson, 99 


Misc. 344, 163 NYS 761 [aff 181 App. 
Dinas G42 he Oc IN Ye alba Rae eve 
Smith, 39)5N. D. -270,) 167 SN W248 5 


Johnson v. Barton, 23 N. D. 629, 137 
NW 1092, 44 LRANS 557; Mother 
Mary Angela v. Battle, (Tex. Civ. A.) 
198 SW 1030. 

64. Casserleigh v. Spar Cons. Min. 
Co., 23 Colo. A. 239, 128 P 863; Dausch 
y. Barker, 329 Ill. 410, 160 NE 765. 

[a] Evidence held insufficient.— 
Casserleigh v. Spar Cons., Min. Co., 
23 Colo. A. 239, 128 P 863; Dausch v. 
Barker, 229 Ill. 410, 160 NE 765. 

65. Prima facie evidence of title 
see infra § 235. 
66. (ew hitey, 
18, 91 PB 243. 

Ta] Thus, where it appears that 
plaintiff is the holder of the record 
legal title and has the right of pos- 
session, he is entitled to a judgment 
quieting his title, unless defendant 
avoids the same. ‘White v. McSorley, 
47 Wash. 18, 91 P 248. 

[b] In Alabama complainant, by 
proving peaceable possession and that 
no suit was pending at the time the 
bill was filed, makes out a prima facie 
case, entitling him to judgment unless 
defendant establishes a good title. 
Wisener v. Trapp, 216 Ala. 595, 114 


MecSorley, 47 Wash. 


r>SW (2d) 298; 
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[§§ 234-235 


former to judgment. Se 
[§ 235] b. As to Title and Adverse Claim. 


general rules®’ are applicable in determining the suf- 


S 196; Vidmer v. Lloyd, 193 Ala. 386, 
69 S 480, AnnCas1917A 576; Kendrick 
v.-Colyar,:143, Ala. 597, 42 S 110. 

Sufficiency to shift burden of proof 
see supra § 227. 

67. See Evidence § 1730 et seq. 

68. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
To show title in plaintiff. Swiekard 
v. Swiekard, 48 Fed. 256; C. W. Zim- 
merman Mfg. Co. v. Wilson, 201 Ala. 
70, 77 S 364; Colonial Supply Co. v. 
Koester, 177 Ark. 1080, 9 SW (2d) 555; 
Akins v. Heiden, 177 Ark. 392, 7 SW 
(2a) 15; Calhoun v. Sadler, (Ark.) 5 
Nash v. Griffin, 174 
Ark, 448, 295 SW 399; Cain v. Lane, 
165. Ark. 205, 2683 SW 399; Mosby- 
Dennison Co. v. Maxwell, 146 Ark. 482, 
225 SW 646; West v. West, 120 Ark. 
500, 179 SW 1017; .Decatur State 
Bank v. Sanders, 114 Ark. 440, 170 SW 
86; Coley v. Martin, (Ark.) 129 SW 
783; Osceola Land Co. v. Chicago Mill, 
etc., Co., 84 Ark. 1, 103 SW 609; Dick- 
son v. Sentell, 83 Ark. 385, 104 SW 
148; Bourn v. Kidd, 203 Cal. 450, 264 
P.1099;' Smith v. Smith, 201 Cal. 15, 
254 P1117; Pearson v. Hellman Com- 
mercial Trust, etc., Bank, 199 Cal. 305, 
249 P 10; Neher v. Kauffman, 197 
Cal. 674, 242 P 713; Los Angeles v. 
San Pedro, ete., R. Co., 182 Cal. 652, 
189 P 449; McLean v. Baldwin, 150 
Cal. 615, 89 P 429: Kerr v. Milatovich, 
(Cal. A.) 282.P 958; Wyser v. Truitt, 
95 Cal. A. 727, 273 P 147; Folsom-v. 
Burns, 91 Cal. A. 294, 266. PR) 1007; 
Cohn vy. Leffingwell, 83 Cal. A. 555, 
256 Padi 4: trully. Bunnhs for Calieas 
545, 250" P. 185) 251.2263); Reed: wv. 
Severin, 79. Cal: ‘A. 252, 249: P 219; 
Stevens v. Fetterman, 76 Cal. A. 741, 
246 P 102; Jones v. Coulter, 75 Cal. 
A. 540, 243 P 487; Red River Lumber 
Co. v. Mill, 66 Cal. A. 499, 226 P 812; 
Strange vs Strange, 23,Cal. A. 281, 
137 P 1104; Bohn v. Gunther, 18 Cal. 
A Lod; 122 P 981; Kaufman v. All 
Persons, etc., 16 Cal. A. 388;. 117 P-586¢ 
House y. Grable, 25 Colo. IN 405, 138 
P 1012; Gura v. Scotnickie, 102 Conn, 
83, 128 A 22; Robinson v. Pepper, 94 
Fla. 1184, 116 S 4; Hannay v. Sanchez, 
68 Fla. 167, 66 S 997; Baltzell v. Mc- 
Kinnon, 57 Fla. 355, 49 S 546; Men- 
tone Hotel, ete., Co. v. Taylor, 161 Ga. 
237, 130 SE 527; Johnson v. Dunn, 46 
Ida. 25, 266 P 1099 [certiorari den 
Coast Lumber Co. v. Johnson, 278 U. 
S. 567 mem, 49 SCt 79 mem, 73: L. 
ed. 510 mem]; Williams v. Turner, 27 
Ida. 220, 148 P 477; Johnson v. Sow- 
den, 25 Ida. 227, 136 P 1136; Hooper 
v. Traver, 326 Ill. 596, 158 NE 358; 
Higginbotham v. Blair, 308 Ill. 568, 139 
NE 909; Struve v. Tatge, 285 Ill. 103, 
120 NE 549; Hayes v. Carey, 210 Ill. 
A. 497 [aff 287 Ill. 274, 122 NE 524]; 
Adams v. Betz, 167 Ind. 161, 78 NE 
649; Macbeth v. Stunkard, 88 Ind. A. 
487, 164° NE 711; Cleveland, ete.,. R. 
Co. v. Shroyer, (Ind. A.) 157 NE 287; 
Beck v. Miller, 69 Ind. A. 1, 121 NE 
281; Uker v. Uker, (Iowa) 219 NW 
489; Korf v. Howerton, 205 Towa 534, 
218 NW 274; Ross v. Ross, 205 Iowa 
424, 216 NW 22; Chicago, etc., R. Co. 
vy. Des Moines Union R. Co., 165 Iowa 
385, 144 NW 54; Sparks v. Kinseder, 
L230 iKans 122659255 4P 28s" Cramer ow, 
McCann, 88) Want 719) 212) Pa ssi2er3i7 
LRANS 108; Crane vy. Cheney, 77 Kan. 
815, 91 P 67; Charles v. McCoy, 220 
Ky. 489, 295 SW 407; Lauderbach v. 
Lewis, 214 Ky. 521, 283 SW 973; Tabor 
vi Tabor; 213° Ky. 3095-280 Siw?)'1386; 
Stephens v. Perkins, 209 Ky. 651, 273 
SW 545; Petty v. Petty, 191 Ky. 612, 
231 SW 52; Wilson v. Pioneer Coal 
Co., 191 Ky. 408, 231 SW 37; Cooper 
Vv. ‘Williamson, 191 Ky. 213, 229 SW 
707; Kentucky Coal Lands Co. v. J. 


ficiency of the evidence to prove plaintiff's 
or to establish in defendant the title or interest af- 


title,®8 


D. Hughes Lumber Co., 187 Ky. 354, 
218 SW 1024; Meeke v. Ward, 184 Ky. 
30, 211 SW 200; Johnson v. Gunnell, 
177 Ky. 361, 197 SW 790; Mullens v. 
McCoy, 170 Ky. 547, 186 SW 137; Vir- 
ginia Iron, ete., Co. v. Combs, 165 Ky. 
456, 177 SW 238; Caddell v. Eagle 
Coal Co., 144 Ky. 396, 138 SW 304; 
Asher v. Cress, (Ky.) 115 SW 252; 
Porter v. Seleck, 236° Mich. 655, 221 
NW 261; Johnson v. Smith, 154 Mich. 
122, 117 NW 563; Scherer v. Judson, 
100 Mich. 539, 59 NW 234; Ashbaugh 
v. Wright, 152 Minn. 57, 188 NW 157; 
Durdahl v. Tostenson,, 150 Minn. 415, 
185 NW 494; Orr v. Sutton, 127 Minn. 
37, 148 NW 1066, AnnCas1916C 527; 
Kansas City Granite. etc., Co. v. Jor- 
dan, 316 Mo. 1118, 295 SW 763: Hunt 
v. Hunt, 307 Mo. 375, 270 SW 365; 
Jones v. Himmelberger-Harrisor 
Lumber Co., (Mo.) 223 SW 63; 


tles v. Scott, (Mo.) 211 SW 35; Wil- 


liams v. Sands, 251 Mo. 147, 158 Sw 


47; Commercial Bank, etc., Co. v. Jor- 
dan, (Mont.) 278 P 832, 65 ALR 968; 
Waddell v. Ravalli County School 
Dist. No. 3,°79 Mont. 432, 257 P 2783 
Warnick v. Warnick, 107 Nebr. 747, 
187 NW 51; Raasch v..Lund Land Co., 
103 Nebr. 157, 170 NW 836; Holladay 
v. Rich, 92 Nebr. 91, 137 NW 988, 93 
Nebr. 491, 104: NW 794: Heritage Vv. 


Bethel, 96 N. J. Eq. 515, 125 A -917, 
faff 97 N. J. Eq. 366, 127 A 924]; Best. 


Renting Co. v. New York, 248 N. Y. 
491, 162 NE 497; Nelson vy. Griggs 
County, 56 N. D. 729, 219 NW 225; 
Owenson v. Bradley, 50 N. D. 741, 197 
NW 885, 31 eet 1296; Hackney v. 
Lynn, 27 N. 458, 147 NW 263; Boyn- 
ton v.. Lynn, On N. D. 457, 147 NW 263; 
Hoerr v. Lynn, 27 N. D. 449, 147 NW 
263; Patterson Land Co. v. Lynn, 27 
N. D. 391, 147 NW 256; Ugland v. 
Farmers, etc., State Bank, 230 Naa: 
536,.137 NW 572; Casseday v. Rob- 
ertson, 19 N. D. 574, 125 NW 1045; 
McKown v. McDonald, 130 Okl. 258, 
267 P 249; McKown v. Maud First 
Nat. Bank, 130 Okl. 257, 267 P 249; 
McKown v. Farmers’ Lumber Co, 130 
Okl, 257, 267 P-248; McKown v. Green, 
130,-Ok1.°25%,.,267 Pp 248; McKown v. 
Cuff, 130 Ok. 256, 267 P 248: McKown 
v. Green, 130 Okl. 256, 267 P 247 (1st 
ease); McKown v. Green, 130 Okl. 
256, 267 P 247 (2d case); McKown v. 
Phillips, 130 Okl. 255, 267 P 247; Mc- 
Kown v. Haught, 130 Okl. 253, 267 P 
ase Mueller v. Sperle, 128 Okl. 6, 261 

136; Honeyman vy. Andrew,, 124 
61. 18, 253 P 489; Butler First Nat. 
Bank v. Welch, 119 Okl. 2107..250-P 
100; Griffin v. Galbraith, 114 Okl. 
208, 247 P 339; Allen v. Redfield, 104 
Ok]. 88, 230 P 694; Foley v. Brown, 
85 Okl. 1, 204'P 267; Fish v. Sims, 42 
Okl. 535, 141 P 980; Myers vy. Hatler, 
121-Or. 332, 254 P 355; Security Sav., 
ete., Co. v. Gilbert, 120 Or. 327, 250 P 
749; Bolster v. Lambert, 67 Or. 134, 
U3 5NP 325+ ead ay. Mills, 44 Or. 224, 
[by P1415) Hardy: Woods. 33 Sep. 
416, 146 NW 568, AnnCas1916C 398; 
Bonner v. Pearson, (Lexy Civ VAS) q 
SW (2a) 930: Sereno v. Wilson, (Tex. 
Civ. A.) 296 SW 959; Masterson v. Pul- 
len, (Tex. Civ. A.) 207 Sw 5373. Purn- 
er v. Cunningham, (Tex. Civ. INS, 158 
SW 176; Ives v. Grange, 42 Utah 608, 
134 P 619; Connell v. Wall St. Bank, 
(Wash. ) 283 P 1094; Kimball v. Baker 
Land, etc., Co., 152 Wis. 441, 140 NW 
At (2) To show title by adverse pos- 
session. Krueger v. Brooks, 94 Or. 
119, 184 P 285. (3) To show that 
plaintiff was induced to purchase the 
property at execution sale under de- 
fendant’s judgment on defendant’s 
misrepresentation that the title was 
good. Quirk v. Bedal, 42 Ida. 567, 248 
S 447. (4) To show that plaintiff had 


" For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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no notice of defendants’ prior land 
contract when plaintiff received ‘her 
deed. Mayhew v. Burke, (Cal.) 274 P 
517. (5) To show that plaintiff's de- 
livery of deeds to the land had been 
without intention. to pass title. Reed 
v. Robbins, 58 Ind. A. 659, 108 NE 
780. (6) To show identity of grantee 
with plaintiff’s ancestor. Newbrough 
v. Moore, (Mo.) 202 SW 657. (7), To 
show acquisition of title under exe- 
eution sale. Strauss v. Canty, 169 
Cand 01) 145 ¢ Pd 002. a.( 8). Lo. show 
complainant to be the son of the per- 
son through whom the claimed. Sims 
v. Fisher, 172 Ark. 1038, 292 SW 92. 
(9) To show that plaintiff paid full 
value for property. Trigg v. Trigg, 
(Mo.) 192 SW 1011; Holladay v. Rich, 
93 Nebr. 491, 140 NW 794, 92 Nebr. 91, 
137 NW 988. (10) To show that the 
parties claimed under a common 
source. Sadler v. Campbell, 150 Ark. 
594, 236 SW 588. (11) Where, in a 
suit to remove a cloud on title, it 
was shown that complainant, claim- 
ing the premises under a deed, had 
exclusive possession, had paid taxes, 
built fences, made repairs, etc., there 
was sufficient evidence of title, in the 
absence of any countervailing proof, 
to entitle complainant to maintain the 
bill. Glos v. Gerrity, 190 Ill. 545, 60 
NE 833. (12) In an action to set 
aside an invalid deed as a cloud on 
title, oral testimony, not objected to, 
that complainant is the owner of the 
land, together with an introduction in 
evidence of the trustee’s deed under 
which he claims title, and the trust 
deed pursuant to which such trustee’s 
deed was given, is sufficient evidence 
of complainant’s title. Glos v. Ran- 
‘dolph, 138 Ill. 268, 27 NE 941. (13) 
Where the bill alleged that complain- 
ant had conveyed the land to defend- 
ant, who had reconveyed it to com- 
plainant by an unrecorded deed that 
had been lost, and complainant swears 
that the lost deed was executed and 
delivered, and another witness testi- 
fies that defendant had admitted its 
execution, and defendant testifies that 
he did not execute the deed, a decree 
for complainant will not be reversed 
on appeal as unsupported by the evi- 
dence. Springfield Homestead Assoc. 
v. Roll, 137 Ill. 205, 27 NE 184, 31 
AmSR 358. (14) Where an. allega- 
tion of the fee in plaintiff is not de- 
nied, but the evidence shows a con- 
veyance by two of the defendants to 
plaintiffs, a decree to quiet title and 
awarding possession as against de- 
fendants will be sustained. Wyland 
v. Mendel, 78 Iowa 739, 37 NW 160. 


- (15) Where a deed from a patentee 


from the state was not produced in 
an action to quiet title, but the evi- 
dence tended to show that it had been 
lost, and that plaintiff and his gran- 
tor had claimed title since 1848, with- 
out any objection on the part of the 
patentee or his heirs, a finding that 
such lost deed covered the land in 
controversy is proper. Combs v. 
Combs, 72 SW 8, 24 KyL 1691. (16) 
Where it appears that the land in 


-eontroversy was given by a father to 


his son by way of advancement, but 
no deed was given, although the son 
was in possession and made improve- 
ments, a decree vesting the title in 
the son’s heirs is just, especially 
where there is evidence that the son 
once had a deed to the land which was 
afterward destroyed. Fuqua v. Fu- 
qua, 16-SW 353,13: Kyl=130.° (17) 
Where a deed not properly acknowl- 
edged is introduced in the evidence to 
show title to land, but this, evidence 
is supplemented by’ uncontradicted 
testimony to the effect that the party 
claiming under the deed has paid a 
valuable consideration for the land, 
Buch evidence is sufficient to establish 
the claim of the latter as against par- 
ties who had no rights in the land. 
Bowen v. Duffie, 66 Iowa 88, 23 NW 
217 18) 1t as not necessary “for 
plaintiff to establish a chain of title 
from the government, where the only 
claim asserted by defendant to_ the 
land is through tax proceedings 
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against plaintiff's deceased husband; 
but, in such case, it is sufficient for 
plaintiff to introduce the deed to her 
husband, showing a record title in 
him, and to prove that at the time of 
the tax proceedings her husband was 
dead, so that the tax proceedings 
were void; that he died intestate, 
and that plaintiff was the next of kin 
surviving him. Gage v. Campbell, 191 
Mo. 698, 91 SW 119. (19) Plaintiff 
claimed that the property in contro- 
versy had been purchased for her by 
defendants’ father, the title being 
taken in ‘his name as security. He 
had repeatedly declared it to be hers. 
The deed to him was recorded, with- 
out his knowledge, by one of the de- 
fendants. There was ample evidence 
of payment in full by plaintiff. There 
was some evidence to show illicit rela- 
tions between defendants’ father and 
plaintiff, and defendants testified that 
they, at the request of their father, 
had notified her to quit the premises, 
and that she said she would. It was 
held that plaintiff had established ti- 
tle in himself. Wilson v. Orr, (Mo.) 
27 SW 394. (20) Where the undis- 
puted evidence shows that plaintiff 
was ‘in the actual possession of the 
premises, claiming to be the owner 
in fee by virtue of a certain deed and 
certain judicial proceedings, such 
possession and claim of ownership 
were sufficient evidence of the title to 
justify a recovery as against a de- 
fendant who failed to establish any 
title in himself. Weeks vy. Cranmer, 
18 S. D. 441, 101 NW 32. 

[b] Evidence held insufficient.— 
(1) To show title in plaintiff. Kegley 
v. Rosser, 197 Ala. 109, 72 S 381; Ruck- 
er v. Jackson, 180 Ala. 109, 60 S 139, 
AnnCas1915C 1058; Sims v. Fisher, 
172 Ark. 1038, 292 SW 92; Marks v. 
Morgan, (Ark.) 263 SW 970; Dorrian 
Vv. San? hrancisco, (Cal. HA e203 2 
1067; ‘Buell v. Buell, (A.) 201 P 938 
[superseded 191 Cal. 53, 214 P 844]; 
Maginnis v. Hurlbutt, 34 Cal. A. 504, 
168 P 368; Dresser v. Allen, 17 Cal. 
A. 508, 120 P 65; MacKay v. Silliman, 
84 Colo. 220, 269 P 901; Walters v. 
Webster, 52 Colo. 549, 123 P 952, Ann 
Cas1914A 23; Tierney v. North Ca- 
naan Second Heclesiastical Soe., 103 
Conn. 332, 130 A 286; Gioia v. Annun- 
ziata, 102 Conn. 52, 127 A ‘921; Hill 
Vv. Da -Costa,, 651 Flat 371062 -S.750: 
Hodnett v. Stewart, 131 Ga. 67, 61 SE 
1124; Dingler v. Ritzius, 42 Ida. 614, 
247 P 10, 49 ALR 598; Joseph v. Ev- 


ans, soselle TL 0 NE 10:)  Bawter vv. 
Glos, 236 Ill. 450, 86 NE 116; Neal 
v. ‘Baker, 198-Ind. 393, 153 NE) 768 


[superseding op. (A.) 147 NE 635]; 
Decker v. Mahoney, 64 Ind. A. 500, 116 


NE 575. -Ault. v. Clark, 62> Ind. A. °55,, 
112 NE 843; Eckert v. Sloan, (lowa) 
229 NW 714; Hutchinson v. Hutchin- 


son, 120 Kan. 154, 242 P 480; Burns v. 
Dillon, 226 Ky. 82, 9 SW (2d) 1095; 
Nicholson v. Shear, 225 Ky. 53, 7 SW 
(2d) 516; Fordson Coal Co, v. Roark, 
214 Ky. 247, 283 SW 106; Burger v. 
Allen, 211 Ky. 742, 277 SW _ 1032; 
Boreing v. Garrard, 210 Ky. 135, 275 


SW 374; Simpson v. Howard, 201 Ky. 
153,, 256. SW. 21; Southern Oil Co: v. 
Holman, 196 Ky. 250, 244 SW 762; 


Fields v. Couch, 169 Ky. 554, 184 SW 
894; McCain v. Joiner, 15h Ky. 198, 
151 SW 406; Lewis v. Louisville, etc., 
R. Co., 99 SW 658, 30 KyL 684; Ralph 
v.. Corr,=9 La. A..10, 118..S 793; Fisk 
v. State Sav. Bank, 225 Mich. 580, 196 
NW 342; Malliat v. Vogel, 125 Mich. 
291, 84 NW 279; La Framboise v. Day, 


136 Minn. 239, 161 NW. 529, LRA 
1917D 571; Steede v. Ferrer, 150 Miss. 
711, 116 S 616; Calvert v. Mathers, 
149 Miss. 671, 115 S 780; Overstreet 


v. Cantrell, (Miss.) 46 S 69; Burnside 
v. Doolittle, (Mo.) 24 SW (2d) 1011; 
Jamison v. Galloway, (Mo.) 254 SW 
101; Laclede Land, etc., Co. v. Good- 
no, (Mo.) 181 SW 410; Gray v. Mis- 
souri Lumber, etc., Co., (Mo.) 177 SW 
595; Southwest Land, etc., Co. v. Bar- 
nett, 240 Mo. 370, 144 SW 780; McIn- 
inch -v. Schall, 229 Mo. 125, 129 SW 
224; Hayes v. Schall, 229 Mo. 114, 
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129 SW 223; Stephenson v. Austin, 
217 Mo. 355, 116 SW 1090; MacGin- 
niss Realty Co. v. Hinderager, 63 
Mont. 172, 206 P 486; Barnhard v. 
Barnhard, 91 Nebr. 71, 135 NW 239; 
Butler v. Peterson, 79 Nebr. 715, 116 
NW 515 [vacating on reh 79 Nebr. 
713, 118 NW 161]; Albuquerque First 
Sav. Bank, ete., Co. v. Elgin, 29 N. M.. 
595, 225 P 582; Sedillo v. Baca, 23 N. 
M. 643, 170 P 738; Moores v. Town- 
shend, 102 N. Y. 387, 7 NE 401; Doo- 
ley v. Proctor, ‘etc., Mfg./Co., 158 App. 
Div. 429, 143 NYS 650 [rev 77 Misc. 
398, 137 NYS 737]; Roten v. Parker, 
180 N. C. 658, 104 SE 129; Mowry v: 


‘Gold Stabeck Co., 48 N. D. 764, 186 NW 


865; Young v. Engdahl, 18 N. D. 166, 
119 NW 169; Hebden v. Bina, 17 N. 
D. 235, 116 NW 85, 138 AmSR 700; 
Dever v. Cornwell, 10 N. D. 123, 86 
NW 227; Hannah v. Chase, 4 N. D. 
351, 61 NW 18, 50 AmSR°656; Linde- 
berg v. Messman, 86 Okl. 288, 207 PB 
1067; Harrell v. Nichols, 86 Okl. 115, 
206 P 817; Price v. Lloyd, 43 Utah 
441, 185 P 268; Kennedy Coal Corp. v. 
Buckhorn Coal Corp., 140 Va. 37, 124 
SE, 482; McIver v. Hilstad, 80 Wash. 
206, 141 P 306; Rippey v. Harrison, 
66 Wash. 109, 119 P 178; Re Lynett, 
46 Ont. L. 558, 51 DomLR 489. (2) To 
show title by adverse possession. 
Smith v. Borradaile, 30 N. M. 62, 227 
P 602. (3) To show that will under 
which plaintiffs claimed had been pro- 
bated. Farris v. Burchard, 242 Mo. 
1, 145 SW 825. (4) To show repay- 
ment of purchase price to person who 
paid it with understanding that title 
should vest in plaintiff on repayment. 
Mielke v. Miller, 100 Wash. 119, 170 
P 143. (5) To show that written in- 
strument on which plaintiff based 
right to decedent’s property did not 
bear genuine signature of decedent. 
Barlow v. Childe, (Iowa) 208 SW 207. 


_(6) To show that defendant had no 


right to timber on the land. C. W. 
Zimmerman Mfg. Co. v. Wilson, 2014 
Ala. 70, 77 S 364. (7) A finding of 
ownership in plaintiff is not sustained 
by proof that defendant owns the le- 
gal title, subject to an equity in fa- 
vor of plaintiff. Gray v. Walker, 157 
Cal. 381, 108 P 278. (8) Where plain- 
tiff conveys land to defendant in trust 
for herself, which defendant is to re- 
convey at the end of five years, the 
fact that at the expiration of that 
time plaintiff is in possession of the 
land does not authorize a finding that 
the legal title is in him. Harrigan v. 
Mowry, 84 Cal. 456, 22 P 658, 24 P 48. 
(9) Proof of recorded mortgage fore- 
closure sale deed to plaintiff, and 
plaintiff’s possession of the property 
subsequent to the execution of such 
deed, is sufficient proof of plaintiff's 
title without proof of the chain of 
title precedent to the foreclosure de- 
cree. Krug v. Sinclaire, 57 Cal. A. 
563, 207 P 696. (10) A deed to land 
in controversy was not evidence of 
title in plaintiff, where it was not 
shown ‘that the grantors had any in- 
terest to convey, and, two years after 
the deed was made, the land was le- 
gally patented to a county judge for 
a town site. Howard v. Oroville 
School Dist., 22 Cal, A. 544, 185 P 689. 
(11) Where, at the time of the trial, 
plaintiff only owned an easement of a 
right of way over the land in con- 
troversy, the fee of which belonged to 
defendant’s grantees, subject to’ such 
easement, a finding that the title to 
the land is in plaintiff is not sustained 
by the evidence. Galletly v. Bockius, 
1 Cal. A. 724, 82 P 1109.- (12) In or- 
der to make out a title under a sher- 
iff’'s deed under a sale upon execution 
against the heirs of A, the facts of his 
death and that defendants were his 
heirs must be shown, as well as the 
sheriff’s authority to sell, and a fail- 
ure so to do is fatal. Stevens v. Rob- 
ertson,” 3), 1... B. .Mon-s (Ky:).-. 97. 57 C13)) 
Where the parties did not claim title 
from the same grantor, and plaintiff 
was not in possession, and failed to 
connect himself with the paramount 
title, and defendant was in actual pos- 
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firmatively set up by him:°® 


preponderance of evidence.’ 


in an unprejudiced mind.*? 


sion of the legal title.*°® 
Lost instruments. 
session, a judgment in favor of de- 


fendant is proper. Harmon v. Gog- 
gins, 19 S. D. 34, 101 NW 1088. 


69. See cases infra this note. 
{a] Evidence held sufficient: (1) 
To show title in defendant. Rucker v. 


Jackson, 180 Ala. 109, 60 S 139, Ann 
Casi915C 1058; Birmingham Securi- 
ties Co. v. Southern Univ., 173 Ala. 
116, 55 S 240; Singfield v. Vogler, 
(Ark.) 192 SW 906; Tedford v. Gay, 
162: Cal. 761, 122. P 1128; Tedford. v. 
Hichler, 162 Cal. 214, 121 P 730; Cole 
v. Austin, 107 Conn. 252, 140 A 108; 
Gioia v. Annunziata, 102 Conn. 52, 
127 A 921; Uuko v. Kaio, 21 Hawaii 
710; Matthews v. Boise City Nat. 
Bank, 40 Ida. 487, 233 P-998; Brinton 
v. Steele, 23 Ida, 615, 131 P 662; Deck- 


er v. Mahoney, 64 .Ind. A. 500, 116 
NE 57; Youngs v. Youngs, 197 Iowa 
101, 196 NW.795; O’Bryan v. First 


Trust, etc., Bank, (Iowa) 188 NW 858; 
Birdsall v. Goehring, 173 Iowa 203, 
155 NW 269; Briggs v. Rule, 122 Kan. 
153, 2250) P 444: Swift Coal, etc., Co. 
Vv. Holcomb, 211 Ky. 108, 276 SW 1080; 
Boreing v. Garrard, 210 Keys, 275 
SW 374; Dunn v. Kees, 165 La. 671, 
115 S 819; Range v. Davison, 242 
Mieh. 73) 218 INW 789; Prentis” v. 
Prentis, 189 Mich. 1, 155 NW 473; 
Kipp v. Love, 128 Minn. 498, 151 NW 
201; Hammond v. Cowart, (Miss.) 
52 S 451; Garrett v. Ellis, 98 Miss. 1, 
52S 451; Eaton v. Curtis, 319 Mo. 660, 
4 SW (2d) 819; January v. Harrison, 
(Mo.) 199 SW 935; Ledbetter v. Phil- 
lips, (Mo.) 187 Sw 9; -Laclede Land, 
etc., Co. _Y. Murphy, 264 Mo. 523; 175 
Sw’ 183 Stephenson v. Austin, 217 
Mo. 355, 116 SW 1090; Mowry v. Gold 
Stabeck Co., 48 N. D. 764, 186 NW 
865; Bagby v. Martin, 118 Okl. 244, 
247 P 404; Walden v. Potts, 97 Okl. 
24, 222 P 549; Stockman v. Loeser, 
83 Okl. 190, 201 P 499; Durant v. 
Black, 76 Okl. 55, 184 P 439; Chis- 
holm v. Thompson, 233 Pa. 181, 82 A 
67. (2) To show that defendant had 
acquired paper title sufficient to es- 
tablish color of title to portions of 
the tract. Horton v. Moore, 38 Cal. 
AL 623 177 PB 188) = (3) Lo show that 
defendant’s ancestor was the grantee 
named in a deed conveying property. 
Laclede Land, ete., Co. v. Murphy, 264 
Mo: 528, 175 SW 183. (4) To show 
that grantor delivered deed to gran- 
tee in grantor’s lifetime. Julian v. 
Bliss, ,82 Ind: A. 597, 145 NE 442. 
(5) To show that prior deed from de- 
fendant to plaintiff was intended to 
pass title subject to life estate. Bohn 
y. Gunther, 18 Cal. A. 191, 122 P 981. 
(6) To show that defendant’s rights 
to the land under a contract of sale 
were terminated by his default. Wil- 
son v. Kryger, 29 N. D. 28, 149 NW 721 
fath 242 sULeS. 1713 SCt- 34, biel. eds 
929]. (7) To show that nothing was 
due on a note or mortgage securing 
the same when foreclosure was made. 
Pratt v. Beiseker, 17 N. D. 243, 115 
NW 835. (8) To show that defendant 
did not purchase the interest of a 
judgment debtor in the real property 
in controversy. Movius y. Propper, 
23 N. D. 452, 186 NW 942 ; 


To authorize a recovery 
by plaintiff he must establish title in himself by a 
Proof of title need 
not, however, be made with the strictness required in 
actions of ejectment,*? or for reformation of instru- 
ments;’” but is sufficient if it produces conviction 
On the other hand it 
has been held that plaintiff must establish his title 
with clearness, accuracy, and certainty,’* and this 
applies particularly where a lost muniment of title 
is relied on,*® or where plaintiff seeks to overcome 
the presumption arising from defendant’s posses- 


Where plaintiff relies on a lost 
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quired.*® 


\ 


deed, he must establish its original existence, its 
loss, and the material parts thereof, by clear and 
convincing evidence,*7 and where an assault on a 
record title i is made by attempting to establish a title 
in a third person by secondary evidence of a lost 
muniment of title, a high decree of proof is re- 


An ancient record copy of an ancient original deed, 
not executed and acknowledged as required by stat- 
ute, is not sufficient to establish title, without some 
confirming circumstances.*® 

Invalidity of adverse claim and cloud on title. 


Plaintiff’s proofs must clearly show that the claim 


[b] Evidence held insufficient.— 
(1) To show title in defendant. 
Owens v. Betts, 219 Ala. 604, 122 S 


8113" Carr “vii Moore 203. Alai2 23,132) 1S) 
473; Hall v. Harris, 135 Ark. 586, 206 
SW 36; Dorris v. McManus, 4 Cal. A. 


147, 87 P 287; Bennett v. Morrison, 
78 Colo. 464, 242 P 636; Gura v. Scot- 
nickie, 102 Conn. 83, 128 A 22; San- 
born v..South Florida Naval Stores 
Co., 75 Fla. 145, 78 S 428; Johnson v. 
Sowden, 25 Ida. 227, 136 P 1136; Demp- 
sey v. Burns, 281-Ill. 644, 118 NE 193; 
Chicago, etc., . Co. v. Des Moines 
Union R. Co., 165 Iowa 35, 144 NW 54; 
Cramer v. McCann, 83 Kan. 719, 112 P 
832, 37 LRANS 108; Friel v. Grayson 
Road Corp., 226 Ky. 794, 11 SW (2d) 
943; Nicholson vy. Shear, 225 Ky. 53, 
7 SW (2d) 516; Johnson vy. Johnson, 
213 Ky. 588) 281 SW. 542; (\Cooperiv. 
Williamson, 191 Ky. 213, 229 SW 707; 
Perry v. Eagle Coal Co., 170 Ky. 824, 
186 SW 875; Stovall v. Mayhew, 162 
Ky. 283, 172 SW 500; Conley v. Mayo, 
157 Ky. 445, 163 SW 243; Overton v. 
Overton, 123 Ky. 311, 96 SW 469, 29 
KyL 736; Stewart v. May, 119 Md. 
10, 85 A 957; American Cedar, etc., 
Co. v. Gustin, 236 Mich. 351, 210 NW 
300; Hamburger v. Veness, 232 Mich. 
341, 205 NW 84; Malliat v. Vogel, 125 
Mich. 291,.84 NW 279; Wheeler v. 
Nelson, 130 Minn. 365, 153 NW 861; 
Maynor v. Tyler Land, etc., Co., 236 
Mo. 722, 139 SW 393; Noble v. Cates, 
230 Mo. 189, 130 SW 302; Nitz v. Wid- 
man, 106 Nebr. 736, 184 NW 172; 
Branch vy. Blake, 31 N. M. 382, 245 P 
870; Albuquerque First Nat. Bank v. 
Tome, 23 N. M. 255, 167 P 733; Hill v. 
Mowbray, 146 App. Div. 507, 131 NYS 
727; Smith v. Williams, 132 Okl. 141, 
269) PLL0CGt: . Branklin -v. «Castle 7105 
Okl. 27, 231 P 244; Brown v. Thomp- 
son, 84 Okl. 17; 201 P 987; Durkin. v. 
Ward,-66 Or.1335, 133 P.345%) Tvesiv. 
Grange, 42 Utah 608, 134 P 619. (2) 
To show that the commissioner’s deed 
under which defendant claimed was 
made under a valid judgment fore- 
closing.a vendor’s lien for the unpaid 
price. Stovall v. Mayhew, 1f62 Ky. 
283, 172 SW 500. (3) To enable the 
court to determine the riparian rights 
of defendant to the land: in controver- 
sy. Austin v. Minor, 107 Va. 101, 57 
SE 609. (4) Where a defense consists 
merely of a denial of plaintiff’s own- 
ership, and the assertion of title in a 
defendant, it is not established by 
proof that plaintiff is the owner of the 
legal title subject to an equity in de- 
fendant through plaintiff's holding in 
trust for his brother against whom 
defendant holds a judgment. Milliken 
v. Valencia, 47 Cal. A. 16, 189 P 1049. 
(5) Where defendant claiming under 
a tax deed offers it in evidence only 
as color of title and not as proof of 
title. alleged, he fails to establish ti- 
tle in himself. Parks v. Roth, 25 Colo. 
A-'296,°137 PP 716.2 (6)) Tax: tithe is not 
established by offering in evidence 
deeds from the state without offering 
deeds to the state. McArthur vy. Good- 
win, 173 Cal. 499, 160 P 679. 

[ce] Certificate of acknowledgment; 
forged deed.—In a suit to cancel the 
record of a forged instrument pur- 


set up by defendant is invalid,®® and that it consti- 


porting to be the deed of complainant, 
as a cloud on title, the certificate of a 
notary was entitled to no weight as 
evidence, where complainant denied 
the acknowledgment, was not known 
to the notary, and did not personally 
appear, and the notary, who was not 
familiar with complainant’s voice, 
took the acknowledgment over the tel- 
ephone, and did not verify the tele- 
phone number. Oswald v. Newbanks, 


336 Ill. 490, 168 NE 340. 
70. U. S.—Swiekard v. Swiekard, 
48 Fed. 256. 


Ark.—Sims y. BIN 172 Ark. 1038, 
292 SW 92. 

Mich.—Salisbury v. ‘Salisbury, 49 
Mich. 306, 18 NW 602. 

Nebr.—Butler Vv. Peterson, 79 Nebr. 
Talley, mae NW 515. 

N. Y.—Dooley v. Proctor, ete., Mfg 
Co., 158 App. Div. 429, 143 NYS 650 
[rev 77 Misc. 398, 137 NYS (MANS 

s. C.—Dickson v. Epps, 104 S. C. 381, 
89 SE 354 

And see cases supra note 68. 

[a] Where parties do not claim 
from common source, defendant’s pa- 
per title, beginning, in’ 1836, is of 
equal force and effect with plaintiff's 
beginning in 1736, if it covers the 
same land. Dickson v. Epps, 104 S. C. 
381, 89 SE 35 

71. Glos a ‘Randolph, 138 Ill. 268, 
27 NE 941. 

72. Ricks v. Brooks, 179 N. C. 204, 
102 SE 207. 

[a] Rule requiring plaintiff to 
prove case by clear, strong, and con- 
vincing evidence, applicable to suits 
for reformation of instruments, does 
not govern actions to quiet title or 
remove a cloud, Ricks v. Brooks, 179 
N. C. 204, 102, SE 207. 

73. Kerr. v. Milatovich, (Cal. A.) 

91 Fla. 


282 P 958. 

74. McDaniel v. McElvy, 
770, 108 S 820, 51 AUR 731; Dayton v. 
Patton, 80 Fla. 763, 86 S 702; Morgan 
v. Dunwoody, 66 Fla. 522, 63 S 905. 


75. See cases infra notes 77, 78. 
76. Wagner v. Wagener, (lowa) 224 
NW 583; Sherbonday We Surring, 194 


Iowa 203, 188 NW 881. 

[a] Where plaintiff seeks to have 
trust declared in property and to quiet 
title thereto, a mere preponderance of 
the evidence is insufficient to over- 
come the presumption arising from 
defendant’s possession of the legal ti- 
tle, but the evidence for that purpose 
must be clear, convincing, and satis- 
factory. Wagner v. Wagner, (lowa) 
224 NW 583. 

77. Sims v. Fisher, 172 Ark. 1038, 
292 SW 92; Garland v. Foster County 
State Bank, 11 N. D. 374, 92 NW 452. 
oe eae see Lost Instruments §§ 71- 


78. 
Minn. 


Rogers v.\ Clark Iron Co., 
198, 116 NW 739. 


104 


79. Union Land, etc., Co. v. Arce, 
21 Ni Ms 115, 152 P1943. 
80, Arizona Mine Supply Co. v. 


Bolman, 15 Ariz. 504, 140 P 490; Mc- 
Daniel v. McElvy, 91 Fla. 770, 108° S 
820, 51 ALR 731; Dayton v. Patton, 
80 Fla. 763, 86S 702; Morgan v. Dun- 
woody, 66 Fle. 522, 6358 905; Bolster 
yv. Lambert, 67 Or. 134, 135 P 325. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“[§ 235 


§§ 235-236] 


tutes a cloud on plaintiff’s title.*? 
Prima facie evidence. 


titled to judgment.*4 


[a] Evidence held sufficient.—Bol- 
ster v. Lambert, 67 Or. 134, 135 P 325. 

{®] Evidence held insufficient.— 
Arizona Mine Supply Co. v. Bolman, 
15 Ariz. 504, 140 P 490; Morgan vy. 
Dunwoody, 66 Fla. 522, 63 S 905. 

81. Hartman v. Reed, 50 Cal. 485; 
Palster v. Lambert, 67 Or. 134, 13552 


[a] Evidence held sufficient to 
support a finding that mortgages 
sought to be canceled constituted a 
eloud on plaintiff's title. Bolster v. 
Lambert, 67 Or. 134, 135 P 325. 

82. U. S.—Ginaca v..Peterson, 262 
Fed. 904. 

Ala.—St. Clair Springs Hotel Co. v. 
Balcomb, 215 Ala. 12, 108 S 858; Whit- 
aera v. Spears, 212 Ala. 583, 103 S 

Ariz.—Hardinge v. Empire Zinc Co., 
a ALIZ dss 148) (PLSD, S127 ficit Gye]: 

Ark.—Hornor v. Jarrett, 99 Ark. 
154, 137 SW 820: Hawkins v. McAdoo, 
94 Ark. 59, 126 SW 81 

178 Cal. 


Cal.—Marcone v. Dowell, 
396, 173 P 465; MeGorray v. Robinson, 
digo) Cale sal2,. 60. PB. 2795 MePhaily v: 
Nunes, 48 Cal. A. 383, 192 P 95. 

Colo.—Strauss v. Thomas, 26 Colo. 
A. 213, 141 P 1164; Lougee v. Wilson, 
Pee Colo, AL 70, 131 P7773. Himpire 
Ranch, etc., Co. v. Howell, 24 Colo. A. 
Cui tote: 198. 
ar eon v. Matheson, 17 Fla. 

Ga.—Mentone Hotel, etc., Co. v. 
Mayto~n. 16L Gar 237, 130 SH 527%. 

Il]l.—Hooper v. Traver, 326 Ill. 596, 
158 NE 358; ene Vv. Randolph, 138 111. 
268, 27 NE 94 

Ind. Beek aods v. Thomas, 187 Ind. 
216, 118 NE 811. 

Towa. —Hayes v. Dean, 182 Iowa 619, 
164 NW 770. 

Ky.—Lemaster v. Pelfrey, 217 Ky. 
534, 290. SW 310; Caddell v. nes rid 
Coal Co., 144 Ky. 396, 138 SW 3 

Mich. "Rayner v. Lee, 20 Mich. 384, 

Mo.—Heagy v. Miller, 187 SW 889; 
Graton v. Holliday- Klotz ae etc., 
Co., 189 Mo. 322, 87 SW 
N. D. —Goss Vv. Leen 20) ING): 
295, 127 NW 78; Young v. Engdahl, 
18 N.-D. 166, 119 NW 169. 

Or.—Applegate v. Dowell, 15 Or. 
Dis a GHP 16512 

S. C.—Benbow v. Harvin, 92 S. C. 
180, 75 SH 414. 

Wash.—White _ v. 47 
Wash. 18,.91 P 243. 

Wis.—Madler v. Kersten, 170 Wis. 
424, 175 NW 779. 

{a] Proof of father’s death and 
that plaintiff was the only heir made 
a prima facie case as to title in plain- 
tiff of any real estate of which father 
died seized. Meadows v. Thomas, 187 
Ind. 216, 118 NE 811. 

[b] Where one has introduced 
proper conveyances from owner of 
realty without any apparent defect 
(1) showing a clear paper title in him- 
self, he has made a case entitling him 
prima facie to a decree removing a 


McSorley, 


cloud. James v. James, (Cal. A.) 251 


P 666; Applegate v. Dowell, 15 Or: 
513, 16 P 651. To same effect Morgan 
v. Dunwoody, 66 Fla. 522, 63 S 905. 
(2) But the mere production of a deed 
from the trustees of the internal im- 
provement fund will not authorize 
cancellation of an opposing title based 
on an equity under a statute granting 
the land to a railroad company, where 
there is no evidence that the convey- 


[51 C. J.—17] 


It is sufficient prima facie 
if plaintiff makes out a title apparently 
against defendant,*? thereby shifting to the latter 
the burden of overcoming such proof ;** and if de- 
fendant fails to sustain such burden plaintiff is en- 
Proof of actual possession 
under a claim of ownership makes out a prima facie 
ease’ as against a stranger to the title,8® and, un- 
less successfully controverted, is sufficient to justify 
a decree quieting title in plaintiff.’* 
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session is not sufficient as against an admitted prior 


title in faet.2® 
good as 


of title in-it.2? 


But mere pos- 


ance by the trustees was made pursu- 
ant to a prior equity. Morgan v. Dun- 
woody, supra. 


‘ [ce] Production of deed (1) froma 
grantor in possession (Schottler v. 
Quinlan, 263 Ill. 637, 105 NE 710; 


Ruppe v. Glos, 243 Ill. 414, 90 NE 744; 
Glos vy. Milter, 213 Ill. 22, 72 NE 714; 
Hewes v..Glos, 170 Ill. 486, 48 NE 
922), (2) accompanied by delivery of 
actual possession (Ginaca v. Peter- 
son, 262 Fed. 904), is prima facie evi- 
dence of title. (3) But a deed from a 
grantor not shown to have had pos- 
session is insufficient. Empire Ranch, 
ete., Co. v. Lanning, 53 Colo. 151, 124 
P 579; Empire. Ranch, 
Webster, D2) "Colon Zions 
Hooper v. Traver, 326 Il. 596, 158 NE 
358; Schottler v. ‘Quinlan, 263 Til. 637, 
105 NE 710; McGowan vy. Glos, 258 
Ill. 217, 101 NE 604; Bauer v. Glos, 
236 Ill. "450, 86 NE 116; Glos v. Miller, 
213 Ill. 22, 72 NE 714; Glos v. Huey, 
181 Tl. 149, 54 NE 905: Hewes v. 
Glos, 170 Ql. 436, 48 NE 929; Madler 
v. Kersten, 170 Wis. 424, 175 "NW 779. 

[da] Recitals in trustee’s deed are 
prima facie evidence of the facts 
therein recited. Empire Ranch, etc., 
Co. v. Howell, 24 Colo. A. 67, 131 P 
798. 

{e] “Title from common source.— 
(1) A prima facie case is made by 
plaintiff where, by competent evi- 
dence, he traces his title to the same 
source from which defendant claims. 
Benbow v. Harvin, 92 S. C. 180, 75 SH 
414. (2) Where the parties claim 
from a common source, an absolute 
deed to plaintiff establishes a_ prima 
facie case. Kohn y. Parent, 174 Cal. 
510,163, P1008. 

{f] Proof of claim of title from 
patentee down to plaintiff, establish- 
ing a prima facie title, was conclusive 
as against defendants, who were not 
in possession of the land, and whose 
tax deed was void. McPhail v. Nunes, 
48) Cal. A..383, 192 P95. 

83. See supra § 227. 

84. Maury v. Jones, 25 F. (ea) 412; 
Whitmire v. Spears, 212 Ala. 583, 103 
S 668. 

fa] Evidence held insufficient to 
sustain defendant’s burden of proof. 
Maury v. Jones, 25 F. (2d) 412; Whit- 
mire v. Spears, 212 Ala. 583, 103 S 668. 

85. U. S.—Ginaca v. Peterson, 262 
Fed. 904. 

Cal.—Scott v. Beck, 204 Cal. 78, 266 
P 951; Hindle v. Warden, 50 Cal. A. 
356, 195 P 428; Redmond vy. McLean, 
32 Cal. AL 729, 164 P15. 

Colo.—Strauss v. Thomas, 26 Colo. 
A. 213, 1412 P 1164: 

Tll.—-Hooper v. Traver, 326 Ill. 596, 
158 NE 358; Schottler v. Quinlan, 263 
TENG Sie 105 NE 710; Ruppe v. Glos, 
243 Ill. 414, 90 NE 744; Glos v. Miller, 
23) Tite Zante Nas) (Glos Vv wELuey, 
181 Ill. 149, 54 NH 905; Hewes v. 
Glos, 170 Ill. 436, 48 NH 922. 

N. Y.— Ford v. Belmont, 69 Nene 0.0 
[aff 35 N. Y. Super. 135]; Vanderveer 
Crossings v. Rapalje, 133 App. Div. 
203, 117 NYS 485; Stackhouse v. Stot- 
enbur, 22 App. Div. 312, 47 NYS 940. 

N. D.—Goss v. Herman, 20 N. D. 295, 
127 NW 78. 

[a] Possession by plaintiff’s gran- 
tor at the time of the transfer is suffi- 
cient prima facie to establish plain- 
tiff’s ownership. Scott v. Beck, (Cal.) 
259 P 933. 


[§ 236] c. As to Possession. 
weight and sufficiency of evidence in civil actions 
generally®® apply to evidence of possession of the 
premises necessary to maintain an action to quiet 
title or remove a cloud thereon.?! 
that, where the answer relies on an adverse right de- 


. A grantee under a deed from the 
trustee of a bankrupt corporation cannot assert: that 
the bankrupt’s possession was prima facie evidence 


The rules as to the 


It has been held 


86. McCoy vy. Anderson, 137 Ark. 
45, 207 SW 2138; Bond v. Aickley, 168 
Cal. NGL Aa 1188; Davis v. Crump, 
162 Cal, Gyr hoje vil eas P 294;. Saner v.- 
Knight, 86 Cal. A. 347, 260 P 942; Ft. 
Bragg v. Brandon, 41 Cal. A. 227, 182 
P 454; Boyer v. Gelhaus, 19 Cal. A. 
320, 125 P 916. : 

[a] Time of taking possession.— 
That possession was taken by plain- 
tiff only two days before the action 
was commenced does not detract from 
its force as prima facie evidence of 


ownership. Davis v. Crump, 162 Cal. 
513, 123 P 294 
[b] Inclosure by substantial fence 


with claim of ownership shows actual 
possession sufficient to. establish a 
prima facie case of ownership. Da- 
vis v. Crump, 162 Cal. 518, 123 P 294. 

87. See cases supra notes 85, 86. 

88. Perkins v. Morse, 30 Minn. 11, 
13 NW 911, 14 NW 879. 

89. Fisk v. State Sav. Bank, 225 
Mich. 580, 196 NW 342. 

90. See Evidence § 1730 et seq. 

91. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
to show possession of plaintiff. Rowe 
Vi Kidd 2259 "Meds U2f elu 0n CC Ano 
[aff 249 Fed. 882]; C. W. Zimmerman 
Mfg.) Co. v. Wilson; 201 Alay 705 07'S 
364; Decatur State Bank vy. Sanders, 
114 Ark. 440, 170 SW 86; Fouch v. 
Johnston, 199 Cal. 437, 249 P 852; 
Morris, Vv." Clarkin 15 6-Caly V6 b0o me: 
180; Flood v. Templeton, 152 Cal. 
148, 92 P 78, 13 LRANS 579; Red- 
mond v. McLean, 32 Cal. A. 729, 164 
P 15; American Bond, etce., Co. v. 
Hopkins, 46 Colo. 460, 104 P 1040; 
Huselton vy. Liggett, 110 Kan. 145, 202 
P 972; Pierce v. Shelton, 93 Kan. 189, 
144 P 219; Osborn vy. ‘Roberts, 186 
Ky. 160, 216 SW 359; Alexander v. 
Hill, 108 SW 225, 32 KyL 1147; Don- 
nelly v. Lyons, 173 Mich. 515, 139 NW 
246; Cullen v. Ksiaszkiewicz, 154 
Mich. 627, 118 NW 496; Sommerfeld 
v. Griffith, 173 Minn. 51, 216 NW 311; 
Fredericksen vy. Henke, 167 Minn. 356, 
209 NW 257; Lindell v. Lindell, 150 
Minn. 295, 185 NW 929; Jackson v. 
Ward, (Mo.) 292 SW 7; Stevens v. 
Fitzpatrick, 218 Mo. 708, 118 SW 51; 
Diefendorf v. Diefendorf, 132 N. Y. 
100, 30 NE 375; Hill v. Mowbray, 146 
App: Div) 507, L3k) NWSE (27a Wonas 
hue v. O’Conor, 45 N. Y. Super. 278; 
Bronaugh v. Sharp, 99 Okl. 12, 225 P 
681; Manning v. Gregoire, 97 Or. 394, 
191 P 657, 192 P 406; Stanley v. Top- 
ping, Tl ‘Or.i9590) - 143, P7632 Bellis 
Pet., 259 Pa. 495, 103 A 337; Brown 
v. Dunn, 135 Wis. 374, 115 NW 1097. 
(2) To show peaceable possession. 
Sibley v. Hutchison, 218 Ala. 440, 118 
S 638; Wisener v. Trapp, 216 Ala. 595, 
1145S 196; Burkhalter vy. Alabama 
Mineral Land Co., 206 Ala. 482, 90 S 
897; Kinney v. Steiner, 167 Ala. 494, 
52 S 593; Geo. BH. Wood Lumber Co. 
v. Williams, 157 Ala. 73, 47 S 202. (3) 
To sustain finding that defendant’s 
possession was by permission of plain- 
tiff. Northern Land Co. v. Wisconsin 
Live Stock Assoc., 160 Wis. 203, 151 
NW 256. (4) To show that plaintiff’s 
predecessors took possession as mort- 
gagees. Heritage v. Bethel, 96 N. J. 
Ma. 515,125 A917 [aft 97 Not. ha. 
366, 127 A 924]. (5) To show:that de- 
fendant claiming title by adverse pos- 
session took possession by permis- 
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pending entirely on the location of the description, 
the proof of possession is not required to be as strong 
as where there is a defense distinctly set up and re- 
hed on.®? Paying taxes and assessments, selling a 
portion of the land, and subdividing the residue is 
sufficient prima facie evidence of possession.?® 

[§ 237] I. Dismissal and WNonsuit®4—1. Volun- 
tary.°® Plaintiff ordinarily has a right to dismiss 
his action,®* and may, under some circumstances, 
dismiss as to one or more of the defendants and pro- 
ceed against the others to final decree.°* So where 
a petition in intervention is permitted to be filed, 
plaintiff may dismiss as to a defendant who seeks no 
affirmative relief,®* and also as to the intervener who 
merely asks that plaintiff take nothing;9® but if 
plaintiff does not elect to do this, he has no right to 
dismiss as to the intervener and then proceed against 
defendants, without meeting the issues raised by the 
petition in intervention.t_ Where a motion by trus- 
tees of a defunct corporation defendant, which had 
filed a counterclaim, to be substituted as parties is 
pending, plaintiffs are not entitled to dismiss as to 
the corporation and leave intact an erroneous judg- 
ment previously entered against the individual de- 
fendants.? 

Demand by defendant for affirmative relief. 
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[9§ 236-258 


Where defendant files a cross bill, or otherwise seeks 
affirmative relief, plaintiff will be precluded from 
dismissing his action so as to defeat or prejudice de- 
fendant’s claim;? and if, before plaintiff attempts 
to dismiss his bill, defendant files a cross complaint 
for affirmative relief and this is answered by plaintiff 
and issues joined thereon, defendant is entitled to 
have the issues tried and disposed of.* 

[§ 238] 2. Involuntary. An action to quiet ti- 
tle may be dismissed for want of jurisdiction® or be- 
cause such action is prematurely brought,’ or is bar- 
red by laches;® and in the latter case it is error to 
dismiss “without prejudice to further suit.”® Soa 
cross petition may be dismissed where all the par- 
ties necessary to the determination of the question 

raised thereby are not before the court,!® or where 
the sole issue of title raised by it has been disposed 
of by the verdict on other counts in the petition.'? 
A bill to remove a cloud will not, however, be dis- 
missed merely because the controverted question is 
the ownership of the legal title, but plaintiff will be 
given an opportunity to establish his legal title by 
action at law, and if he does so he may then main- 
tain his bill to. remove the cloud from such title.1* 
And where plaintiff brings an action under the stat- 
ute to quiet title as against defendant’s assertion of 


sion of plaintiff. Northern Land Co. 
v. Wisconsin Live Stock Assoc., 160 
Wis. 203, 151 NW 256. (6) To show 
that mortgagee entered into actual 
possession after condition broken. 
Garrett v. Ellis, 98 Miss. 1, 52 S 451. 
(7) Testimony of complainant that he 
is in peaceable possession and is the 
owner of the land, without more, is 
sufficient evidence of possession. 
Southern R. Co. v. Hall, 145 Ala. 224, 
41. S 1385. (8) Proof that the legal 
title is in plaintiff is sufficient to sup- 
port a finding that he is entitled to 
possession. Gibson v. McQGurrin, 37 
Utah 158, 106 P 669. 

[b] Evidence held insufficient.— 
(1) To show possession of plaintiff. 


Ohme v. Cleveland, etc., R. Co., 239 
Fed. 808, 152 CCA 594; Frederick v. 
Caldwell Real Est., ete., Co., (Ala.) 


124 S 858; Frazier v. Espalla, 218 Ala. 
487, 119 S 209; Burgin v. Hodge, 207 
Ala. 315, 93 S 27; Horton v. Moore, 


38 Cal. A. 623, 177 P. 188; Olson v. Kel- 
sey, 61 Colo. 331, 157 P 194; Lambert 
v. Murray, 52 Colo. 156, 120 P 415; Le 
Sourd v. Edwards, 236 Ill. 169, 86 NE 
O12; 12%eAmSR 28 te Rice, ve Blain, 162 
Ky. 280, 170 SW 657; Tinker v. Piper, 
149 Mich. 335, 112 NW 913; Hebden v. 
Bina, 17 N. D. 235, 116 NW _ 85, 138 
AmSR 700; Lancaster v. Miller, 151 
S. C. 233, 148 SE 371; Grass v. Beard, 
Wolo AV ae 6309 48 0PS E8855 72) 1. Do 
show peaceable possession. Central 
of Georgia R.-Co. v. Rouse, 176 Ala. 
138, 57 S 706; Stallworth v. Roberts, 
165 Ala. 160, 51 S 759; Rynda Dev. 
Co: v. (Gluck; CN. J. Ch.) 134) A +370. 
(3) Testimony of one that plaintiff 
placed the property in charge of his 
firm six days prior to the suit to rent 
and collect the rents for him, and 
that thereafter his firm paid plaintiff 
some money received from the rent, is 
insufficient to support a finding that 
plaintiff was in possession. Reid v. 
Robrecht, 102 Cal. 520, 36 P 875. (4) 
Where lots were vacant and unin- 
closed, evidence of a lease of them to 
a person living across an alley there- 
from, with nothing done under the 
lease, was not sufficient to sustain an 
allegation of possession in a bill to 
remove a cloud on title, filed by the 
lessor. Glos v. Archer, 214 IM. 74, 75 
NE 382. (5) Plaintiff cannot recover 
judgment when all the evidence he 
produces is the tax deed under which 


he claims title, since such deed does 
not prove, or tend to prove, actual 
possession of the premises in plaintiff. 
Douglass v. Bishop, 24 Kan. 749. (6) 
There is an entire absence of evidence 
of possession essential to support a 
suit to set aside deeds as a cloud on 
title, where the only evidence on the 
Subject is that plaintiff’s father had 
tenants on the land before his death, 
and plaintiff had leased the land to a 
tenant who did not take possession. 
Kane v. Virginia Coal, etc., Co., 97 
Va. 329, 33 SE 627. 

{c] Adverse possession.—A plain- 
tiff suing to quiet title and relying 
on adverse possession must show ev- 
ery element of adverse possession, 
and proof that the land was used for 
pleasure once or twice a week, or for 
an occasional picnic, is insufficient. 
Hart v. All Persons, 26 Cal. A. 664, 
148 P 236. 

What constitutes possession suffi- 
cient to maintain action see supra § 
107 et seq. 

92. Verplank v. Hall, 27 Mich. 79. 

93. Harvey v. Jones, 1 Disn. (Oh.) 
65, 12 Oh. Dec. (Reprint) 490. 

94. Generally see Dismissal and 
Nonsuit 18 C. J. p 1142. 

95. Generally see Dismissal and 
Nonsuit §§ 5-72. 

96. Henry v. Vineland Irr. Dist., 
140 Cal. 376, 73 P 1061; Russell v. 
Denson, 98 Miss. 859, 54 S 439; Han- 
gon vy. Hanson, 78 Nebr. 584, 111 NW 

[a] Rule applied.—Where com- 
plainant through inadvertence sued 
under Code (1906) § 549, authorizing 
suits to quiet title where there is no 


‘adverse occupancy, instead of under 


§ 550, authorizing suits to remove 
clouds by one in or out of possession 
against one in or out of possession, 
the court, refusing to amend the bill 
so as to state a cause of action un- 
der § 550, should at the request of 
complainant dismiss the suit without 
prejudice. Russell v. Denson, 98 Miss. 
859, 54 S 439. 

97. Wilson v. Foster Creek Lum- 
ber, etc., Co., 134 Miss. 880, 99 S 4387; 
sraith v. Jasson, 105 Miss. 227, 62 S 
172. 

98. Henry v. Vineland Irr. Dist., 
140 Cal. 376, 73 P 1061. 

99. Henry v. Vineland Irr. Dist., 
supra; Townsend v. Driver, 5 Cal. A. 


581, 90 P 1071. 


1. Townsend v. Driver, supra. 

2. Murphy v. Missouri, ete., Land, 
etc., Co., 28 N. D. 519, 149: NW 957. 

3. Cal.—Brooks v. White, 22 Cal. 
A. 719, 136 P 500; Keller v. McGil- 
liard, 5 Cal. A. 395, 90 P 483. 

Ga.—Jones v. Thacker, 61 Ga. 329. 

Minn.—Griffin v. Jorgenson, 22 
Minn. 92. 

Mo.—Craig v. Bright, 213 SW 845; 
State v. McQuillin, 246 Mo. 517, 152 
SW 347, AnnCas1914B 526. 

Nebr.—Hanson v. Hanson, 78 Nebr. 
584, 111 NW _ 368. 

Wash.—McKee v. McKee, 32 Wash. 
DATS OE OOS: 

Wis. —Grignon v. Black, 76 Wis._ 
674, 45 NW 128, 938. 

4, Hanson v. Hanson, 78-Nebr. 584, 
111 NW 368. 

5. Cross references: 

Generally see Dismissal and Nonsuit 

§§ 738-157. 


Digiieret or nonsuit at trial see infra - 


Requisites of judgment on dismissal 

see infra § 276. 

6. Claron v. Thommessen, 94 N. J. 
Eq. 530, 122 A 435. 

[a] Other adequate remedy.—A 
bill to quiet title which shows that, 
plaintiff has an adequate remedy by 
suit for specific performance cr rescis- 
sion of a contract of sale will be 
dismissed. Claron v. Thommessen, 94 
N. J. Eq. 530, 122 A 435; McClave v. 
MoGreect 72.N. J. Eq. 218, 64 A 1066. 

7. Gingrich v. Blank, 111 Nebr. 111, 
195 NW 946. 

[a] Rule applied.—An action to 
quiet title to land, under a contract 
that plaintiff should have title on con- 
dition that he take care of the owner 
and his wife during their natural 
lives was prematurely brought, where ° 
the wife was still living, and will be 


dismissed. Gingrich v. Blank, 111 
Nebr. 111, 195 NW 946. 
8 Jewell v. Trilby Mines Co., 229 


Fed. 98, 1438 COA 374; Kennedy "Coal 
Corp. v. Buckhorn Coal Corp., 140 Va. 
87, 124 SE 482. 

9. Kennedy Coal Corp. v. Buckhorn 
Coal Corp., supra. 

10. Jackson v. Snyder, 202 Iowa 
262, 208 NW 321. 


ees Romine v. Haag, (Mo.) 178 SW 
12. 


Nugent v. Lindsley, 92 N. J. Eq. 
128, 111 A 324. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 238-240] 


a judgment lien on plaintiff’s homestead, plaintiff 
is entitled to have the cause tried on its merits, and 
a dismissal of the complaint is erroneous.1? The 
fact that defendant claims no interest in the property 
is not ground for dismissal as to him where he does 
not file a disclaimer, but answers, denying plaintiffs 
ownership and right of possession.'# Nor will an ac- 
tion be dismissed because a municipality, one of the 
defendants, has instituted an action against others 
involving a portion of the land claimed by plaintiff, 
part of which is used as a publie street.1° So where 
a person is made defendant by amendment to the 
petition, failure to make him an original defendant 
is no ground for nonsuit.1® Defendant’s claim of 
title by payment of taxes for the statutory period is 
an affirmative defense which will preclude him from 
having the action dismissed.17 Where a bill based 
on a contract of sale is dismissed because of the 
existence of other adequate remedies, but prior to 
the filing of the action defendant brought suit against 
plaintiff to recover the purchase money, defendant’s 
counterclaim should also be dismissed, or be dis- 
continued until the issue in the prior suit is deter- 
mined.+§ 

Sale of property pending suit. A dismissal is 
proper where no relief is asked against one of the 
defendants, and plaintiff purchased, pendente lite, 
the interests of the other defendants in the proper- 
ty.t° And where, after the commencement of the ac- 
tion, both parties convey all their interest in the 
lands in dispute to a stranger, the bill should be 
dismissed.?° But where the proceeds of the sale 
are deposited in court under a stipulation by which 
they are to be subject to the adjudication of the 
question as to who is entitled thereto, the bill should 
not be dismissed.?1 : 

Time of dismissal. A motion for dismissal for 
want of jurisdiction of the subject matter may be 
made at anytime before final judgment or decree.?? 

[§ 239] 3. Operation and Effect. A nonsuit by a 
plaintiff who is not a necessary party to the suit 

13. Hughes vy. Beekley, 85 Cal. A. 
313, 259 P 337. 

14. Johnston v. Baker, 167 Cal. 260, 


139) P86. 


526. 
15. Johnston v. Baker, supra. 
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the contrary Gray v. Ward, 234 Mo. 
State v. McQuillin, 
246 Mo. 517, 152 SW 347, AnnCas1914B 
(2) Where plaintiff is nonsuited, 
the cause may be tried on the an- 


291, 136 SW 405]; 
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does not affect the right of his coplaintiff to have an 


’ adjudication.?* 


Dismissal as affecting cross bill or counterclaim. 
A dismissal of the original bill does not necessarily 
carry with it the cross bill,2+ especially where the 
cross bill prays for affirmative relief,?° or has some 
independent equity which can uphold the jurisdiction 
of the court;2° and the same rule has been applied 
where the answer sets forth defendant’s ownership 
in fee, although not in the form of a counterclaim.”* 
On a similar principle a dismissal.as to plaintiff who 
has no title does not dismiss the action as to defend- 
ants asking affirmative relief by way of counter- 
claim.?8 So where the court dismisses the bill as 
to some of the defendants who filed answers denying 
plaintiff’s possession, it is not improper to entertain 
the cross bill of one of them who seeks affirmative 
relief against plaintiff.2° And where plaintiff 
brings suit against the person from whom he derived 
title, and makes other persons defendants, requiring 
them to interplead with his vendors, and they file a~ 
cross bill against such vendors, the dismissal of the 
original bill will not prevent the court from determin- 
ing the issue raised by the cross bill.2° But where 
the matter set up in the cross bill is merely a matter 
of defense, a dismissal of the original bill carries 
the cross bill with it.21 If defendant answers and 
files a cross complaint, a dismissal of the complaint, 
whether it carries with it the cross complaint or not, 
will not authorize judgment quieting title in defend- 
ant without proof of his title.*? 

[§ 240] J. Trial or Hearing?*—1. In General. 
The general rules relating to the trial of civil ac- 
tions** or to hearings in courts of equity,?> except 
as such rules are changed by statute,*® are applicable 
to actions to quiet title or remove clouds.?7 As in 
other cases*® the party -who asserts the affirmative 
of an issue is entitled to open and close the case.*® 

Time of trial. Under a statute authorizing suits 
to quiet title to be brought within two years after 
the act went into effect, a suit brought within that 
proof, nor did the dismissal of plain- 
tiff’s action supply such proof. . . . 
If the granting of the motion for 


nonsuit and the dismissal of plain- 
tiff’s action carried with it re- 


16. Mentone Hotel, etc., Co. v. Tay- 
lor, 161°Ga, 237, 130 SE 527." * 

17. Jewell v. Trilby Mines Co., 229 
Fed. 98, 148 CCA 374. 

18. Claron v. Thommessen, 94 N. J. 
Eq. 530, 122 A 435. 

19. Sternberger v. Ladd, 39 Colo. 
Toso owe SUZ, 

20. Oberon Land Co. v. Dunn, 60 
N. J. Eq. 280, 47 A 60. 


21. Pence v. Sweeney, 3 Ida. 181, 28 
P 4138. ; 
22. Gage v. Schmidt, 104 Ill. 106 


(holding that the court may do so of 
its own motion). 

23. Russell v. Texas, ete., R. Co., 
68 Tex. 646, 5 SW 686. 

24. Jones v. Thacker, 61 Ga. 329; 
Whipple v. Gibson, 158 Ill. 339, 41 NE 
1017 (holding that the dismissal of 
the original bill may leave the litiga- 
tion to be carried on upon the cross 
bill and answer thereto, especially if 
the parties are allowed to amend the 
same); Harlan v. Porter, 50 Iowa 446. 

{a] In Missouri (1) under Rev. St. 
(1909) § 2535, providing that, upon 
trial in an action to quiet title, if re- 
quested in the pleadings of either par- 
ty, the court may determine all claims 
of any of the parties and award com- 
plete relief, a dismissal of the petition 
would not operate to dismiss the cross 
bill. Graves v. Chapman, 248 Mo. 83, 
t53 SW 61 [overr so far as held to 


swer of defendants in which they ask 
the court to decree title: in them. 
Hoskins v. Nichols, 213 SW 838. 

Generally see Equity § 616%. 

25. Jackson v. Simmons, 98 Fed. 
768, 39 CCA 514. 

26. Meyer v. Calera Land Co., 133 
Ala. 554, 31 S 938. 

27. Scott v. Sullivan, 79 Colo. 178, 
244 P 466. 

28. Company A First Regiment 
Nat. Guard Training School v. State, 
(N. D.) 224 NW 661. 

29. Kinsella v. Stephenson, 265 Ill. 
369, 106 NE 950. 

4 30. Harris v. Smith, 2 Dana (Ky.) 
0 


31. Jackson v. Simmons, 98 Fed. 
768, 39 CCA 514; McGuire v. Van Bur- 
en County Cir. Judge, 69 Mich. 598, 
595, 37 NW 568; Slason v. Wright, 14 
Vt. 208. 

“Tt cannot be retained for the pur- 
pose of accounting for rents and 
profits, which may be recovered in 
ejectment.” McGuire v. Van Buren 
County Cir. Judge, supra [cit Fitz- 
hugh v. Barnard, 12 Mich. 113]. 

32. Rogers v. Rogers, 42 Ida. 158, 
163, 243 P 655. 

“Tf her [defendant’s] answer or 
cross-complaint were extant after the 
dismissal of appellant’s complaint, 
there is sufficient pleading, but no 


spondent’s answer, unless her cross- 
complaint still remainedy. Sa -. 
there is no pleading to sustain a de- 
cree quieting her title. If, after the 
dismissal of plaintiff’s complaint, she 
was entitled to an affirmative decree, 
it was because either her answer or 
cross-complaint remained in the case, 
in which. event if the answer re-. 
mained in, it being deemed denied, ap- 
pellant was entitled to make his de- 
fense thereto; if the cross-complaint 
remained in, the allegations thereof 
being specifically denied, appellant 
was entitled to likewise make his de- 
fense thereto. No matter which horn 
of the dilemma is taken the decree 
was erroneously granted.” Rogers 
v. Rogers, supra, 
33. New trial: 

Awarded by chancery court on issue 
framed for trial at law see infra § 
243. ° 

Statutory new trial as matter of right 
see New Trial § 586. 

Right to trial by jury in actions to 

quiet title see Juries § 41. 

34. See Trial [38 Cyc 1238]. 
35. See Equity §§ 708-720. 

See statutory provisions. 

37. See cases infra notes 38-48. 

See also infra § 241 et seq. 


838. See Trial [38 Cyc 1302]. 
39. Stevens v. Overturf, 62 Ind. 
331. 
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time may be lawfully tried after the expiration of the 
two years.*° 

Reference. The court may, with or without con- 
sent, order a reference,*! and may set aside the ref- 
erence and resubmit the case.4? Where the case is 
referred to a master in equity, the master may ad- 
journ the hearing to the recorder’s office where the 
deeds in plaintiff’s chain of title are on record.*? 

Submission of issues to jury. Where a statutory 
action to determine adverse claims is an action in 
equity, the general rule** applies that the submission 
of questions of fact to a jury is within the disere- 
tion of the court.*® 

Declarations of law*® are inapplicable in a suit 
in equity to remove a cloud on title.*7 

Survey. Where a survey is ordered after decree, 
for the purpose of correctly locating the land, and is 
reported to the court, plaintiff may contest the same, 
and he cannot object that the order was made without 
notice to him.*® 

[§ 241] 2. Scope of Inquiry and Power of Court 
in General.*® If properly raised by the pleadings®® 
the question of title between the parties may be fully 
litigated and determined,*! according to the condi- 
tions as they existed at the time the issues were 
made,°? and a decree rendered assigning the title to 
the realty in controversy,®°* or any part of it,>* to 
the party entitled thereto, or having the superior ti- 
tle,°® although the real title may be held by strangers 
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[$§ 240-241 


to the record.5* But immaterial issues will not be 
passed upon,®? and where plaintiff fails to* establish 
his own title, it is unnecessary to inquire into the 
validity of defendant’s title.°& The court will not 
examine the validity of alleged clouds on a title 
where it appears that, even if they were removed, 
defendant has an undisputed title;>® nor will it de- 
termine rights of persons not parties to the action,°° 
or inquire collaterally into the regularity of proceed- 
ings of another court acting within its jurisdiction.®* 
And it cannot compel the recognition of a claim 
barred by statute.°? On a bill to quiet title assert- 
ing no additional condition of equitable cognizance, 
and in response to which answer is made propounding 
defendant’s title, interest, or claim, the only province 
of the court is to ascertain and declare such title, 
interest, or claim.®® Where a vendor holding a ven- 
dor’s lien sues to remove a cloud from the title, the 
jurisdiction of the court is limited to controversies 
respecting the title conveyed and the clouds thereon, 
and it cannot adjudicate defenses based on adverse 
possession, °* 

Although a bill is erroneously presented as one to 
remove a cloud, it is proper to inquire whether, upon 
the facts alleged and proved, there is any other 
ground on which the suit may be sustained.®* 

Claims of life tenants and remaindermen. A per- 
son who comes into court admitting that he has only 
a life estate, or who is proved to have only such es- 


40. Kennedy v. Jarvis, (Tex.) 1 
Sw 191. 
41. Foitevin v. Binnall, 148 Iowa 


249, 125 NW 653. 
Reference: 
Saeed see References [34 Cyc 
In equity see Equity §§ 743-797. 
42. Poitevin v. Binnall, 148 Iowa 
249, 125 NW 653. 


43. Glos v. Woodard, 202 Ill. 480, 
67 NE 3. 

44. See Equity § 721. 

45. Fairview Inv. Co. v. Lamber- 


son) 25 iida.172,' 136° P. 606. 

Caeetions of law and fact see infra 

44, 

Right of trial of issues by jury see 
Juries § 41. 

46. See Trial [38 Cyc 1947]. 

47. Cuthbert v. Holmes, (Mo.) 14 
SW (2d) 444; Stone v. Perkins, 217 
Mo. 586, 117 SW 717. 


48. Brown v. Powers, 167 Ala. 518, 
52 S 647. 
49. Nature and extent of relief 


awarded see infra §§ 255-274. 

50. See supra § 209 et seq. 

51. UL S—Hanley v. Beatty, 117 
Fed. 59, 54 CCA 445. 

Ala.—Dickinson v. Harris, 155 Ala. 
613, 47 S 78. 

Cal.—Baar v. Smith, 201 Cal. 87, 255 
P 827; Wolf v. Gall, 176 Cal. 787, 169 
Pore 

Colo.—Eagan v. Mahoney, 24 Colo. 
Ameo Dyn IGA tal LO: 

Ind.—Green v. Scharman, 78 Ind. 
A. 465, 135 NE 3. 

Ky.—Shively v. Elkhorn Coal Corp., 
217 Ky. 192, 289 SW 262; Spurlock v. 
Spurlock, 161 Ky. 248, 170 SW 605; 
Harris v. Smith, 2 Dana 10. 

La.—Griffing v. Taft, 151 La. 442, 

etc., 


91S 832. 

Miss.—Vicksburg, REECow ly: 
Ragsdale, 54 Miss. 200. 

Mo.—Matthews vy. Karnes, 320 Mo. 
962, 9 SW (2d) 628; Hunt v. Hunt, 307 
Mo. 375, 270 SW 365; Kanan v. Wright, 
307 Mo. 284, 270 SW 650; Barnett v. 
Hastain, 256 SW 750; Barr v. Stone, 
242 SW 661. 

Mont.—Hochsprung vy. Stevenson, 82 
Mont. 222, 266 P 406. 

Nebr.—Dolen vy. Black, 48 Nebr. 688, 
67 NW 760; Snowden v. Tyler, 21 
Nebr. 199, 31 NW 661. 


N. (C= Smithy. Smith, 1727 Nic. 
124, 91. SE 721. 

N. D.—Burke v. Scharf, 19 N. D. 227, 
124 NW 79. 

Okl.—Pine v. Webster, 118 Okl. 12, 
246 P 429. 

Or.—Krueger v. Brooks, 94 Or. 119, 
184 P 285. 

Wash.—Shelton Logging Co. v. Gos- 
ser, 26 Wash. 126, 66 P 151. e 

[a] Ilustrations.—(1) The court, 
in a wife’s action to quiet title, will 
determine the interest in land under 
an agreement for reconveyance to 
plaintiff's husband, made contempora- 
neously with a conveyance for mining 
purposes. Lowish vy. Rowland, 86 Ind. 
A. 597, 158 NE 913. (2) In an action 
to quiet title to the C survey, a dis- 
pute as to its location and the quan- 
tity of land which it covered could be 
settled. Spurlock v. Spurlock, 161 
Ky. 248, 170 SW 605. 

{b] Although plaintiff asks no de- 
termination of title as between him 
and defendant, the court may deter- 
mine such title where defendant sets 
up title in himself and asks for a de- 
termination thereof. Hill Inv. Co. v. 
Peter Gerlach Co., (Mo.) 293 SW 102. 

{c] Abandonment or forfeiture of 
grant.—On a bill by a grantor in pos- 
session against a grantee in a deed 
containing a condition subsequent, 
which he has failed to comply with, 
to remove the deed as a cloud on title, 
the court may try the question wheth- 
er there be an abandonment or for- 
feiture of the grant. Vicksburg, etc., 
R. Co. v. Ragsdale, 54 Miss. 200. 

{[d] Determination as between co- 
defendants.—Lamb y. Alexander, 74 
Ok1i 250, 179 P S87. 

52. Duniway  v.  Cellars-Murton 
Cow 93 Ores; WOE 29S Se oSP bol. 

53. Dolen vy. Black, 48 Nebr. 688, 
67 NW 760. 


54. Dolen y. Black, supra. 

55. Hunt v. Hunt, 307 Mo. 375, 270 
SW 365; Barnett v. Hastain, (Mo.) 
256 SW 750; Barr v. Stone, (Mo.) 242 
rik 661; Dowd v. Bond, (Mo.) 199 SW 
560 Barr vy. Stone, (Mo.) 242 SW 

57. Moore v. Empire Land Co., 181 


Ala. 344, 61 S 940; Clapp v. Lorraine, 
927 Cal aA. 200,260 Peo tds McGown 


Mud Lick Coal Co., 211 Ky. 209, 277 
SW 236. 

[a] Defendant’s fraud against 
strangers in acquisition of title im- 
material. Moore v. Empire Land Co., 
181 Ala. 344, 61S 940. 

58. See supra § 78. 

59. Masterson v. Cranitch, 19 NY 
WklyDig 55. 


60. See infra § 255. 4 
61. Woods v. Monroe, 17 Mich. 238. 
[a] Rule applied.—In proceedings 


to quiet title to certain realty, the 
title to which was a right from an ad- 
ministrator’s sale, the heirs of intes- 
tate sought to Show the invalidity of 
the appointment of the de facto ad- 
ministrator who made the sale. It 
was held that the probate court hav- 
ing jurisdiction to grant such admin- 
istration, and having recognized the 
validity, and licensed such adminis- 
trator to sell the estate and confirm 
the sale, this court would not inquire 
into the-irregularity of the appoint- 
ment in this collateral proceeding. 
Woods v. Monroe, 17 Mich. 238. 

62. Fontana Land Co. v. Laughlin, 
199 Cal. 625, 250 P 669, 48 ALR 1308. 

[a] Where mortgage shows on its 
face that it is barred by limitations, 
the court cannot compel its recogni- 
tion and revive the lien. Fontana 
Land Co. v. Laughlin, 199 Cal. 625, 250 
P 669, 48 ALR 1308. 

63. East Birmingham Realty Co. 
v. Birmingham Mach., etc., Co., 160 
Ala. 461, 49 S 448. 

64. Dudely v. Browning, 79 W. Va. 
331, 90 SE 878. 

65. Chicago Auditorium Assoc. v. 
Cramer, 8 F. (2d) 998 [rev on other 
grounds 20 F. (2d) 8387 (certiorari 
granted 275 U. S. 579 mem, 48 SCt 122 
mem, 72.L. ed. 404 mem, rev on other 
grounds 277 U. S. 274, 48 SCt 507, 
72 L. ed. 880)]. 

[a] “Plaintiff should not be lim- 
ited by phraseology in pleading, or 
by the specific form in. which the 
claim for relief is presented.” Chi- 
cago Auditorium Assoc. v. Cramer, 8 
F. (2d) 998, 1009 [rev on other 
grounds 20 F. (2d) 837 (certiorari 
granted 275 U. S. 579 mem, 48 SCt 122 
mem, 72 L. ed. 404 mem, rev on other 
grounds 277.U. S. 274, 48 SCt 507, 
72 L. ed. 808)]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§§ 241-243] 


- tate, may not compel the determination of the claims 
of remaindermen, nor the conflicting claims of re- 
maindermen as between themselves.°°® 

Construction of written instruments. The court 
may, as an incident to its jurisdiction, construe a 
deed,®* will,°* or other instruments,°? on which the 
rights of the parties depend. But the court is with- 
out jurisdiction to construe a deed where such con- 
struction is not incidental to the relief sought.*° 

[§ 242] 38. Direction and Framing of Issues—a. 
In General. In Pennsylvania, where a person in 
possession of land petitions a court of common pleas 
for a rule upon a person denying the petitioner’s ti- 
tle and right of possession to show cause why an 
issue should not be framed to determine the rights 
of the parties,’+ the court, must, before awarding the 


issue, determine the preliminary question of the peti-: 


tioner’s possession.*? If the court finds in favor of 
the petitioner on the jurisdictional facts, an issue 
will be awarded,’* but if it finds against him, an 
issue will be refused.** It is not ground for refus- 
ing an issue that the pleadings present no question 
of fact to be determined, but only a question of law.?° 
A formal definite issue should be framed, setting 
forth the exact questions to be determined by the 
jury;*° both parties should be compelled to file ab- 
stracts of title,’” and the proceeding should conform 
as nearly as ‘possible to an action of ejectment.*® 
The only question presented for consideration on 
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° 


such petition is the right of the petitioner to have 


- an issue framed, and “the court cannot summarily 


decide the question of title.7® On framing the issue 
it is the better practice to make the person against 
whom the proceeding is brought plaintiff in the issue, 
and the petitioner the defendant.*° 

[§ 243] b. Directing Action at Law. Under the 
statutes in some jurisdictions,®*! where a legal title 
or right is in dispute in a suit to quiet title, the 
court of chancery must,’? on the application of either 
party,®? frame an issue to be tried by a court of 
law, although the statute has been held inapplicable 
to controversies originally cognizable in the court 
of chancery.$* If defendant asserts possession, or 
otherwise denies the jurisdictional requirements, and 
demands an issue at law, there must be a prelim- 
inary hearing in the chancery court to determine the 
jurisdictional facts, before sending the question of 
title to a court of law.*® 

New trial of issue of law. After determination of 
the issue of title in a court of law and the return 
of the case to the court of chancery, the chancery 
court has power to grant a new trial of the issue,®® 
and where application, is made for a new trial of the 
issue of law, the court should act upon the applica- 
tion according to the practice in actions at law on 
contested titles.°* The finding of the jury on the 
issue of law submitted to it should not be disregard- 
ed on motion for new trial unless there was insuffi- 


66. Akley v. Bassett, 68 Cal. A. 75. Delaware, etc, Canal Co. v.{ McGrath v. Norcross, 73 N. J. Eq. 274, 
ROS Saray AUDEN ry Genet, 169 Pa. 348, 32 A 559. 67 A 942. (3) Under such act it is 

67. Bearss vy. Corbett, (Ind. A.) [a] Issue granted even where dis-| immaterial whether the issue at law, 
158 NHB 299; Savage v. Savage, 51 Or.| pute is not over facts but over law] which is framed by the chancery court 
167, 94 P 182; Slegel v. Herbine, 10] resulting from them. Ritter v. Rit-| to enable a law court to settle the 
Pakeou s4t> Hyman v. Swint, 94 W. ter, ot (Ra Walsits 85/3. facts upon which the controverted ti- 
Va. 627, 119 SE 866. 76. Pifer v. Berkey, 229 Pa. 394,| tle depends, be framed in the usual 

68. Bearss v. Corbett, (Ind. A.)|78 A 990. form of feigned issues resting upon 
158° NB 299; “Smith vy. Smith, 1738 N. 77. Pifer v. Berkey, supra. a Ssuppositious wager between the par- 
C. 124, 91 SE 721; Savage v. Savage, 78. Pifer v. Berkey, supra. ties as to title, or whether a simpler 
pNOr. 167, 94 182. 79. Titus v. Bindley, 210 Pa. 121,|form be adopted. McGrath v. Nor- 
ag Hochsprung nb SS 82159 A 694. 1 4 ey es rida. Actas 

ont. 222, 266 P 406; atheart v. Jen- ‘ n (a) a Acts Extra. 
nings; 137 S. C. 450,135 SE 558; Hy-| 9° See ay ae 3p; | Sess.) ¢ 11383 § 1, providing that the 
man v. Swint, 94 W. Va. 627, 119 SE/ p, 313 60 A 991 : J use ona be redocketed on eve law 
866. f Z ’ Pee side o e court where defendant is 

70. Harvard First Cong. Church v. Burden of proof on defendant see} jin actual possession of the premises, 


Page, 257 Ill. 472, 100 NE 975. 

[a] Illustration.—Where a bill by 
a religious society to quiet title to 
real estate conveyed to its trustees 
for church purposes disclosed grounds 
for that relief, as against the heirs 
of the grantee of the government, but 
sought no such relief against. the 
heirs of the immediate grantor of the 
society, but only a construction of 
their deed as to whether a clause 
therein was a condition or a covenant, 
the court was without jurisdiction to 
construe the deed. Harvard First 
Cong. Church v. Page, 257 Ill. 472, 100 
NE 975. 


ig bts Act June 10, 1893 (P. L. p 415) 
72. Bell’s' Pet., 259 Pa. 495, 103 A 
337; Mildren v. Nye, 240 Pa. 72, 87 


A 607 [disappr so far as suggesting 
the contrary Fearl v. Johnstown, 216 
Pa. 205, 65 A 549]; Titus v. Bindley, 
210 Pa. 127% -59:A 694. 

73. McCormick v. Berkey, 238 Pa. 
264, 86 A 97; Delaware, etc., Canal 
Co. v. Genet, 169 Pa. 348, 32 A 559; 
Ritter v. Ritter, 17 Pa, Dist. 858. 

[a] Allégations of petition and an- 
swer held sufficient to confer juris- 
diction to frame an issue to determine 
title. McCormick y. Berkey, 238 Pa. 
264, 86 A 97. : 

Necessity and sufficiency of posses- 
sion generally see supra § 98 et seq. 

74, Warhart v. Marshall, 233 Pa. 
365, 82 A462; Putt) vy, Africa, 232) Pa. 
182, 81 A 203. 

[a] Issue held properly refused.— 
Mildren v. Nye, 240 Pa. 72, 87 A 607 
{rev 51 Pa. Super. 78]. 


supra § 227 note 22. 

81. See statutory provisions. 

82. McGrath v. Norcross, 83 N. J. 
Eq. 355, 93 A 801; McGrath v. Nor- 
eross, 73 N. J. Eq. 274, 67 A 942; Fit- 
tichauer v. Metropolitan Fire Proofing 
Co., 70 N. J. Hq. 429, 61 A 746; Ameri- 
can Dock, etes, Co. vo Public. School 
Trustees, 37 N. J. Eq. 266. 

[a] Mode of framing issue; par- 
ties.— (1) Where, under a bill to 
quiet title (3 Gen. St. [1895] p 3486), 
complainant has established to the 
satisfaction of the court that he is in 
peaceable possession of the lands de- 
seribed, and that his title is disputed, 
and no suit is pending to test such 
hostile claim, the burden of establish- 
ing such adverse claim being on the 
person setting it up, the court may 
order a feigned issue to test the va- 
lidity of such claim, the party setting 
it up to sustain the issue as plaintiff. 
Ocean View Land Co. v. Loudenslager, 
78 N. J. Eq. 571, 80 A 471. (2) Un- 
der P. L.. (1901) .p 57, authorizing 
suits to quiet title by claimants in 
peaceable possession, and providing 
that one claiming unoccupied land un- 
der a recorded deed, and having paid 
taxes thereon for five years, shall be 
presumed to be in possession, in a 
suit to quiet title to unoccupied lands, 
complainant should be made plaintiff 
in the issue at law framed by the 
court of chancery to enable a law 
court to settle the facts upon which 
the controverted title depends, unless 
some special conditions render it 
more convenient for the issue to be 
disposed of with defendant in chan- 
cery made plaintiff.in the issue at law. 


and that an issue in ejectment shall 
be made up and tried by a jury as to 
such premises, contemplates that the 
court shall preceed to adjudication 
and decree in chancery as to any lands 
in controversy which are not found 
to be in defendant’s possession, with- 
out awaiting the determination of the 
issue in ejectment. Albury v. Drum- 
mond, 95 Fla. 265, 116 S 236. 

Directing action at law in equity 
generally see Equity § 742. 

83. Havens v. Thompson, 23 N. J. 
Hq. 321. 
Van Houten v. Van Houten, 68 
INE AIG 2a ls eae) 22h bias 

85. McGrath v. Norcross, 83 N. J. 
Eq. 355, 93 A 801; Fittichauer v. Met- 
ropolitan Fire Proofing Co., 70 N. J. 
Eq. 429, 61 A 746; McGrath v. Nor- 
cross, 70 N. J. Eq. 364, 61 A 727 [aff 
WLUNG Sai Gs, 65 A 998]; Blakeman 
v. Bourgeois, 59 N. J. Eq. 473, 45 A 
594; Eeede v. Blake, 45 N. J. Ea. 668, 


86. Rowan v. Yarnall, 79 N. J. Eq. 
78, 84 A 633; Brady v. Carteret Realty 
Co., 68 N. J. Hq. 55, 59. A639 [aff 70 
N. J. Eq. 748, 64 A 1078, 118 AmSR 
778, 8 LRANS 866]. See Schmitt v. 
Traphagen, 72 N. J. Eq. 665, 66 A 937 
hath 73 UNe J..Hag. 899) 69 Ay 189, 1133 
AmSR 739] (where a new trial was 
denied by the chancery court without 
examining into the merits of a. deci- 
sion, on the ground that the conelu- 
sion of the court at law was appeal- 
able). 

87. Brady v. Carteret Realty ee 
68 N.S. Ea: 55, 59 Ar o3s9ifatt (0 Ni 
J. Eq. 748, 64 A 1078, 118 BS 778, 
8 LRANS 866]. ; 
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cient evidence to sustain it,8® and where no error 
of law is shown to have been committed at the trial 
of the issue, and, upon examination of the evidence, 
no reason appears for setting aside the verdict, a 
decree should be entered thereon.*® But a new trial 
will be ordered when the verdict is not sustained by 
the evidence,®® or is clearly against the weight of 
the evidence.®! So if, on the trial of an issue sub- 
mitted, defendant claims a title substantially differ- 
ent from that set up in his answer, and objection 
is made, a new trial will be granted as a matter of 
course, if the verdict is in his favor.°* Where the 
special findings of the jury are supported by the 
evidence and are conclusive of the issue of law, a 
new trial will not be granted for want of a general 
verdict.°* On Hearing of an application for a new 
trial the chancery court should consider alleged trial 
errors, as well as the evidence reported to it by the 
law court, in order to determine whether such issues 
would destroy the value of the verdict.°* 

[§ 244] 4. Questions for Court and Jury. In ac- 
cordance with the general rules,®® it is the province 
of the court to determine questions of law,®® such 
as the construction of writings,®’ while questions of 
fact are for the determination of the jury.®* Ac- 
cordingly, where the evidence upon a question of 
fact is conflicting, or more than one inference can 
reasonably be deduced therefrom, the issue is for 
the jury.°® So where plaintiff has traced his title 
to a common source a prima facie case is made, re- 
quiring submission to the jury of the issue as to 
which party has the better title from that source. 
But where there is no evidence on the fact in issue, 
or the evidence is undisputed and of such a nature 


88. McGrath v. Norcross, 78 N. J. 3. 
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that but one inference can reasonably be drawn ~ 
therefrom, the question is one for the determination 
of the court.2, Where there are both equitable issues 
and issues of fact, the court should first determine 
the equitable issue, and then submit the issues of 
facet to a jury on proper instructions.* 

Demurrer to evidence. Where plaintiff’s evidence 
is insufficient to prove title, a demurrer to the evi- 
dence will be sustained, although defendant fails 
to prove title in himself. But where, in a suit to 
cancel a lease as a cloud on title, it appears on the 
face of the lease that it was never signed by the les- 
sor, defendant’s demurrer to plaintiff’s evidence is 
properly overruled.® 

Direction of verdict. Where there is no evidence 
on the facts in issue, or the evidence is legally in- 


‘sufficient to establish such fact, or is undisputed and 


of such a character as to lead to but one conclusion, 
the court may properly direct a verdict. But a 
verdict should not be directed where the evidence is 
conflicting or there is some evidence on which the 
jury might reasonably find the existence or nonexist- 
ence of material facts in issue.” 

[§ 245] 5. Dismissal and Nonsuit.8 Failure to 
prove that plaintiff has title to the land in contro- 
versy,® or possession, where possession is necessary,!° 
is ground for dismissal or nonsuit. So where a lien, 
alleged to constitute a cloud on title, is found to be 
valid, the bill should be dismissed.t! But it is error 
to sustain a motion to dismiss, where plaintiff’s evi- 
dence shows that the title in him is complete and 
perfect,'* or where plaintiff establishes his posses- 
sion and defendant offers no evidence of title.18 

Where plaintiff makes out a prima facie case as 


Morgan v. Jones, 52 Fla. 


Eq. 120, 79 A 85 [aff 82 N. J. Eq. 367, 


91 A 1069]. 

89. Wilson v. Wilson, (N. J. Ch.) 
9 A 589. 

90. Rowan v. Yarnall, 79 N. J. Eq. 


78, 84 A 633. 

91. Rowan v. Yarnall, supra; Pow- 
ell v. Mayo, 26 N. J. Eq. 120. 

92. Powell v. Mayo, supra. 

93. McGrath v. Norcross, 83 N. J. 
Hq. 355, 93 A 801. 

94. McAndrews, etc., Co. v. Cam- 
den, 78 N. J. Eq. 244, 78 A 232; Mc- 
Grath v. Norcross, 78 N. J. Eq. 120, 
79 A 85 [aff 82 N. J. Eq. 367, 91 A 


1069]. 
95. See Trial [38 Cyc 1511]. 
96. Seaboard, ete., R. Co. v. Holli- 


day, 165 Ga. 200, 140 SE 507; Reagan 
v. Sheets, 130 Ind. 185, 29 NE 1065. 

97. Reagan v. Sheets, supra; Zenor 
v. Johnson, 107 Ind. 69, 7 NE 751. 

98. *Langless v. McCarthy, 169 Ark. 
948, 277 SW 27; Messdick v. Midland 
R. Co., 128 Ind. 81, 29 NE 419; Grace 
v. Hildebrandt, 110 Okl. 181 ,9123-77 We. 
98; Strawn v. Brady, 84 OK. 66, 202 
P 505. 

99. Ark.—Langless v. McCarthy, 
169 Ark. .948, 277 SW 27. 

Ind.—Messick v. Midland R. Co., 128 
Ind. 81, 29 NE 419; Gwinn v. Hobbs, 
(A.) 118 NE 153. 

N. J.—McGrath v. Norcross, 83 N. 
Joa. 355, 1.93 2A” 80. 

N. C.—Bissette v. Strickland, 191 
N. C. 260, 131 SE 655. 

Tex. —Rockhold y. Lucky Tiger Oil 
Co., (Civ. A.) 4 SW (2d) 1046. 

1. Benbow v. Harvin, 92 S. C. 180, 
75 SE 414. 

2. Southern Pac. Land Co. v. Dick- 
erson, 188 Cal. 113, 204 P 576; Rober- 
son v. Downing Co., 126 Ga. i75, 54 
SE ‘1020; Paducah Cooperage Co. v. 
Paducah Veneer, etc., Co., 1385 Ky. 
53, 121 SW 986; McGrath v. Norcross, 
83 N. J. Eq. 355, 93 A 801. 


Park v. Wilkinson, 21 Utah 279,|]61 S 750; 
60 P 945. 

4. Lindeberg v. 86 Okl. 
288, 207 P 1067. 

5. Riddle v. Ellis, 139 Okl. 68, 281 
P 286. 

6. Southern Pac. Land Co. v. Dick- 
erson, 188 Cal. 118, 204 P 576; Sea- 
board, etc., R. Co. v. Holliday, 165 Ga. 
200, 140 SE 507; Roberson v. Downing 


Co., 126 Ga. 175, 54 SE 1020; Ault v. 
Clark, 62 Ind. A. 55, 112 NE 843; Hill 


Messman, 


v. Mowbray, 146 App. Div. 507, 131 
INES V2 ae 
[a] Rule applied.—Where there 


are no averments in the complaint of 
mistake in description, a peremptory 
instruction for defendant is proper, 
where plaintiff's title, as disclosed by 
deeds set forth in the complaint, does 
not cover the land sued for. Ault v. 
Clark, 62 Ind. A. 55, 112 NE 843. 

7. Messick v. Midland R. Co., 128 
Ind. 81, 29 NE 419; Gwinn v. Hobbs, 
(Ind. A.) 118 NE 155; Bonner y. Pear- 
son, (Dex. Civil Ae 7 SW 1(2da), 9305 
Rockhold v. Lucky Tiger Oil Co., (Tex. 
Civ. A.) 4 SW (2d) 1046. 

{a] Rule applied.—Where plain- 
tiffs claimed that a deed to defendant 
was void or voidable, and there was 
some evidence that defendant had 
paid no consideration, or that the 
deed was executed under such circum- 
stances that the grantee was not en- 
titled to be placed in statu quo, the 
court did not err in not giving the per- 
emptory instruction, although there 
was no evidence of an offer to place 
the defendant in statu quo. Gwinn v. 
Hobbs, (Ind. A.) 118 NE 155. 

8. Before trial see supra §§ 2387-— 
239. 

9. Cal.—San Diego v. Allison, 46 
Cal, 162: 

Colo.—Clark v. Huff, 49 Colo. 197, 
201, 112) P $42, ‘cit, Cyele oh oster ive 
Clark} 21 ‘Colo. ‘A. 192) 12%°R 130. 

Fla.—Hill v. Da Costa, 65 Fila. .371, 


5438, 42 Ss 242, 

Ida. —Callahan vy. Price, 26 Ida. 745, 
146 P32. 

Ky.—Philips v. Hopkins, 208 Ky. 

Minn. —Pinney v. Russell, 52 Minn. 
443, 54 NW 484, 

N. Y.—Haynes v. Onderdonk, 2 Hun 


619, 5 Thomps. .&) C3176; Benson v. 
Townsend, 4 Silv. Sup. O54, 7 NYS 


Qe ener v. Fish, 45 Okl. 12, 144 


[a] Illustration.—A suit to quiet 
title should be dismissed, where the 
uncontroverted evidence shows that 
plaintiff had conveyed all his interest 
in the land to a third party prior to 
suit brought. Schock y. Fish, 45 Okl. 
12, 144 P 584 

Tb] ‘Where neither party shows ti- 
tle in himself, neither is entitled to 
judgment, but the action should be 
dismissed. San Diego v. Allison, 46 
Cal. 162; Nicholson v. Shear, 225 Ky. 
Dail Sw (2d) 516; Pinney v. Russell, 
52 Minn. 443, 54 NW 484. 

10. Ca).—Israel v. Collins,:+8 Cak. 
Unrep.. "Cais... 153,001 0h. 1126: 

Ill.— Gage v. Schmidt, 104 Til. 106, 

Mich.—Dolph y. Norton, 158 Mich. 
417, 123 NW 18. 
gan een v. Hinds, 16 Minn. 


.(69, 271 SW 1075. 


P 


N. J.—Arlington Realty .Co. v. 
Glee 98 N. J. Eq. 62, 130 A 809, 

N. Y.—Haynes vy. Onderdonk, 2 Hun 
619; Benson v. Townsend, 4 Silv. Sup. 
254, 7 NYS 162. 

Or.—Moore v. Shofner, 40 Or. 488, 
67> P 261k. 

11. Oriz de Bertram vy. Pou, 6 Porto 


Rico Fed. 1. 

12. Mille Lacs’ Lumber Co. 
Keith, 78 Minn. 350, 81 NW 13, 548: 
Thompson- Spencer Go. v. Thompson, 
49 Wash. 170, 94 P 935. 

(Mo.) 199 SW 


13. Dowd v. Bond, 


ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Pi 


to a part only of the land claimed, a nonsuit will be 
limited to that part as to which no case has been 
made.'* 

In the absence of a motion to dismiss it is not 
error for the court to fail to dismiss a statutory ac- 
tion to determine title to property attached and sold 
separately for landlord’s len and mechaniec’s lien, 
on the ground that the question of priority of liens 
cannot be considered where plaintiff fails to show 
title or right to possession.?® 

Dismissal without prejudice is improper where the 
court finds that plaintiff’s title is fatally defective.1® 

[§ 246] 6. Instructions. The general rules as to 
instructions to the jury in civil actions!’ are applica- 
ble in actions to quiet title.1* The instructions 
should not be misleading,?® or give undue promise to 
particular matters,?° or invade the province of the 
jury.?? An instruction that, if the jury find plain- 
tiff has no title to the premises, they may determine 
whether defendant has title to the whole or any por- 
tion thereof is proper.??. So, too, where a record is 
admitted in reference to a claim that the land in dis- 
pute is the site of a highway, an allusion, in the in- 
struction, to the record as describing a highway, 
not taken out of the common, but beginning at and 
running from it, is not error, such being the legal 
construction of the record.?? An instruction ignor- 
ing or excluding issues or evidence,?* or one which 
is not applicable to the pleadings or evidenee,?® is 
erroneous, as is the refusal of instructions which 
correctly state the law and are warranted by the 
issues and evidence.?® So when an issue as to title 
or possession is raised, it should be submitted to the 
jury, and refusal to do so, or to charge the jury as 
to the same, is error.2” But it is not error to refuse 
to give instructions which are fully covered by other 
instructions given.?8 The court may, if it sees fit, 


954. See also Rumble y. Smith, 66 
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582, 155 SW 832, AnnCas1914D 238. 
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modify requested instructions, and give them to the 
jury in their modified form.?° 

[§ 247] 7. Verdict and Findings*°—a. Necessity 
of Findings. The court should make findings of fact 
upon material issues,*! but findings upon immaterial 
matters are not required;*? and it has been held that 
in an action to cancel a covenant in a lease, as a 
cloud on plaintiff’s title, the proper practice is to 
enter an order for judgment, without findings of 
fact.*® Under the practice in some jurisdictions a 
special finding is not necessary in the absence of 
any request therefor.*4 Where the issues are com- 
plicated, and defendants claim under different soure- 
es of title, it is proper for the court to submit special 
findings to the jury.®° . 

Plaintiff’s title and possession. There is no occa- 
sion for a finding as to any alleged title of plaintiff 
not set up in the complaint.*® So an issue as to 
plaintiff’s possession of the land at the commence- 
ment of the action is immaterial, where the action is 
brought under a statute dispensing with the neces- 
sity of possession as a condition precedent to the 
maintenance of the action, and no finding need be 
made on such issue.3? 

Defendant’s title. A finding on the issues raised 
by denial of the allegations of the complaint, if ad- 
verse to plaintiff, is sufficient, without finding de- 
fendant’s title.® So where the complaint alleges 
ownership in plaintiff, and the evidence is insuffi- 
cient to establish such ownership, and the court finds 
as a conclusion of law that defendant is entitled to 
judgment, and that plaintiff is not the owner, an 
omission to find as to defendant’s title is not error.?® 
If defendant in his answer claims no interest in the 
lands in controversy, a finding that he has no inter- 
est therein is not necessary.*° 

Vacancy of land. In the ordinary statutory action 


Generally see Trial [38 Cye 1868]. 


Mise. 298, 121 NYS 501 (holding that 
it would be assumed that plaintiff was 
in possession, where the motion to 
dismiss did not point out plaintiff's 
‘failure to either plead or prove pos- 
session). 

14. Davis v. Crump, 162 Cal: 513, 
123 P 294; Bublitz v. Reeves, 40 Cal. 
A. 75, 180-P 28. 

15. Cook v. Yandell Realty Co., 
(Tex. Civ. A.) 275 SW 850. 


16. Morgan v. Jones, 52 Fla. 543, 
42 S 242. 
17. See Trial [38 Cyc 1594 et seq]. 


_ 18. Boye v. Andrews, 10 Cal. A. 
494,102 P 551; Kemery v. Zeigler, 184 
Ind. 144, 109 NE 774. And see cases 
infra note 19 et seq. . 

fa] Instructions held not errone- 
ous.—Boye v. Andrews, 10 Cal. A. 494, 
102 P 551; Kemery v. Zeigler, 184 Ind. 
144, 109 NE 774. 

19. Lewis v. Barnes, (Mo.) 220 SW 
487 (instruction held not misleading). 

Generally see Trial [38 Cyc 1602]. 

20. Lewis v. Barnes, (Mo.) 220 SW 
487 (instruction held not to \violate 
rule). 

Bosckiiy see Trial [38 Cye 1674]. 

21. Kemery v. Zeigler, 184 Ind. 144, 
109 NE 774. 


22. Wager v. Hager, 38 Barb. (N. 
DE AG 
ds: Dawson v. Grange, 78 Conn. 


96, 61 A 101. 

24. Franklin v. Womack, 162 Ga. 
715, 134 SE 758. 

Generally see Trial [38 Cyc 1627 et 
seq]. : 

on: James v. Steele, 147 Ga. 598, 
95 SE 11; Gwinn v. Hobbs, 83 Ind, A. 
268, 141 NE 812, 144 NE 648; Spicer 
vy. Snicer. 249 Mo. 582, 155 SW 832, 
AnnCas1914D_ 238. ‘ 

{a] Instructions held to conform 
to evidence.—Spicer v. Spicer, 249 Mo, 


Generally see Trial [38 Cye 1612 et 
seq]. 

26. Biaggi v. Ramont, 189 Cal. 675, 
209 P 892; Gwinn vy. Hobbs, 83 Ind. A. 
263, 141 NE 812, 144 NE 648; Van 
Vleet v. Olin, 4 Nev. 95, 97 AmD 513. 

{a] Illustrations.—(1) In an ac- 
tion to determine an adverse claim to 
jand lying on both sides of a river, it 
was held error to refuse a request for 
an instruction to the jury that, if they 
found from the evidence that plain- 
tiffs had shown a right only to that 
portion of the land on the north side 
of the river, plaintiffs were not en- 
titled to recover with respect to that 
located on the south side. Van Vleet 
v. Olin, 4 Nev. 95, 97 AmD 513. (2) 
Where defendant claimed by quit- 
claim deed, which the grantor dis- 
puted, but ‘his testimony was: uncer- 
tain and not free from suspicious cir- 
cumstances, an instruction on the pri- 
ma facie presumptions of law arising 
from a certificate of acknowledgment, 
and that an identity of person is to be 
presumed from an identity of name, 
should have been given on request of 
defendant. Biaggi v. Ramont, 189 
Cal. 675,209 PB 892. : 

{[b] Allowance or refusal of re- 
quested instructions generally see 
Trial [38 Cyc 1703 et seq]. 

27. Midgett v. Midgett, 129 N. C. 
21, 39 SE 722. 

28. Boye v. Andrews, 10 Cal. A. 
494, 102 P 551. 

Generally see Trial [38 Cyc 1711]. 

29. Baxter v. Baxter, 46 Ind. A. 
514, 92 NE 881, 1039. : 

30. Findings by court: 

In equitable actions generally see 

Equity § 720. 

On trial without jury see Trial [38 

Cye 1953]. 

Verdict or findings by jury: 


re waka see Equity §§ 732, 733, 735, 

31. Orr v. Sutton, 127 Minn. 37, 
148 NW _ 1066, AnnCas1916C 527. 

[a] Where tender of payment is 
set up as specific defense, the court 
should definitely find on such issu®. 
Orr v. Sutton, 127 Minn. 37, 148 NW 
1066, AnnCas1916C 527. 

32. Winn v, Dodge, 173 Ark. 73, 291 
SW 992; Sormano v. Wood, 179 Cal. 
102, 175 P 451; Robinson v. Muir, 151 
Cal. 118, 90 P 521; Eshleman v. Mal- 
ter, 101 Cal. 233,.35 P 860; Bulwer 
Cons. Min. Co. v. Standard Cons. Min. 
Co., 88 -Cal. 589, 23 P 1102; Daly. v. 
Sorocco, 80 Cal. 367, 22 P 211; Pear- 
son v. Creed, 78 Cal. 144, 20 P 302. 

[a] Finding as to value of prop- 
erty.—Where defendant is not equi- 
tably entitled to any interest in the 
property, refusal to find its cash value 
is not error. Aitchison v. Carruthers, 
161; Cal./%,.-118 P239. 

33. DeKalb Holding Co. v. Madison 
Theatre Co., 165 App. Div. 202, 151 
NYS 85. 

34. McKenzie v. Donnell, 208 Mo. 
46, 106 SW 40. $ 

35. Bush y. Chenault, 175 Ky. 598, 
194 SW 777. 

36. United Land Assoc. v.>Pacific 
Impr. Co., 139)Cal. 370, .69°P 10645 72 
P 988 [aff 208 U. S. 614, 28 SCt 569, 52 


L. ed. 645]. 

87. Pearson v. Creed, 78 Cal. 144, 
20 P 302; Snearly v. Hiestand, 50 Cal. 
A 3 98,2L00) B22: 

38. WWnited Land Assoc. v. Pacific 
Impr. Co., 139 Cal. 370, 69 P 1064, 72 
P 988 [aff 208 U. S. 614, 28 SCt 569, 
52 L. ed. 645]. 


39. San Jose Land, etc., Co. v. San 
year Ranch .Cos, 129 Cal. .673.562) 2 
40. Batchelder vy. Baker, 79 Cal. 
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to determine adverse claims, a finding that the land 
is vacant and unoccupied, as alleged in the complaint, 
is not necessary to support the judgment, where 
defendant in his answer sets up his own claim to the 
land for the determination of the court.*1 

[§ 248] b. Sufficiency of Verdict or Findings— 
The general rules as to the suffi- 
ciency of findings by the court,** and of special ver- 
diets or findings by the jury,*® are applicable in ac- 
The findings must of course 
be sufficient to support the judgment,#® must be 
supported by the evidence,*® and should cover all 
A finding upon a matter not 
in issue should be disregarded,** and that part of the 
decree based thereon should be stricken.*® 
cial verdict states such facts as sustain the substance 
of the issues, it is sufficient,°° although want of a 


(1) In General. 
tions to quiet title.*4 
the material issues.47 
ZOOrwral Poa. 

41. Mitchell v. McFarland, 47 


Minn. 535, 50 NW 610 [cit and review- 
ing Hooper v. Henry, 31 Minn. 264, 17 


NW 476]. 

42.. See Equity § 720; Trial [38 
Over 919). 

43. See Equity § 732; Trial [38 
Cye 19641. 

44. Carey v. Brown, 58 Cal. 180: 


Braun v. Dallin, 68 Cal. A. 121, 228 P 
740; Carver v. Carver, 97 Ind. 497. 
And see cases infra note 45 et seq. 

[a] Findings held sufficient.—(1) 
A finding that all the allegations of 
the complaint are true and all the al- 
legations of the answer untrue is 
sufficient; nor can the objection that 
it is contradictory be sustained be- 
cause some of the allegations of the 
complaint are repeated in the answer. 
The findings are upon the issues of 
fact, and must be limited to the con- 
flicting allegations of the pleadings. 
Carey v. Brown, 58 Cal. 180. (2) The 
jury may find that plaintiff has title 
and is entitled to possession of one- 
third part of the land, and that her 
title be quieted as to such third part, 
although the complaint asserts own- 
ership in all and asks to have such 
title quieted. Carver v. Carver, 97 
Ind. 497. 

45. Cal.—Meyer v. O’Rourke, 150 
Gal 177.288 P' 706" © Longe yv.5 Smith, 
CA.) 278 P 892; Weller v. Brown, 25 
Cal. A. 216; 143 P 251. 

Ind.—Island Coal Co. v. Combs, 152 
Ind. 379, 53 NE 452; Smith v. James, 
131 Ind. 131, 30 NE 902. 

Kan.—Snyder v. Wheeler, 81 Kan. 
508, 106 P 462. 

Mo.—Hunt v. Hunt, 307 Mo. 375, 270 


SW 365. 
S. D.—Finke v. Finke, 37 S. D. 46, 
156 NW 595. 2 
Utah.—Morgan v. Simmons, 34 
Utah 146, 96 P 1018. 3 
Wash.—Snyder v. Harding, 34 


Wash. 286, 75 P 812. 

[a] Findings held sufficient.—(1) 
The complaint merely alleging that 
defendant claims to hold a judgment 
lien against the land, but that the 
claim is without any foundation or 
right, a finding that the judgment, 
although recorded, is not and never 
has been a lien on the land is. suffi- 
cient to sustain a judgment quieting 
plaintiff's title, without finding the 
reason why the judgment is not a lien, 
as that the land is plaintiff's home- 
stead. Dam v. Zink, 112 Cal. 91, 44 
P 331. (2) When a water right con- 
sisting of a continuous flow of water 
and the canal or pipe line through 
which it passes are owned by the 
same person, a finding that the canal 
or pipe line is realty is a sufficient 
finding that the water right being ap- 
purtenant thereto was realty, to quiet 
title to which an action would lie. 
Fudickar v. East Riverside Irr. Dist., 
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Conclusions. 


If a spe- 


109 Cal. 29, 41 P1024. 13) A finding 
of fact that realty sold on execution 
“had in all things been duly appraised 
according to law” sufficiently shows 
the appraisement of the rents and 
profits before sale, although the find- 
ing also recites that the “appraise- 
ment returned that the execution con- 
tains only an appraisement of the real 
estate.” Lytton wv. Baird, 141 ‘Ind. 
446, 40 NE 1063. (4) An allegation 
that plaintiff was the owner and in 
possession of land, was an allegation 
of ownership in fee simple, and hence 
a finding that the allegation was true 
was sufficient to support a decree in 
plaintiff’s favor on the theory that his 
ownership was in fee simple. Meyer 
v. O’Rourke, 150 Cal. 177, 88 P. 706. 
(5) Other instances of findings held 
sufficient. Long v. Smith, (Cal. A.) 
278 P 892; Stock v. Sites, 40 Cal. A. 
645, 181 P 93; Hynes v. All Persons, 
19 Cal. A. 185, 125 P 253; Machado v. 
Canty, 18 Caley Av 36) 122) P77: Mar- 
shutz v. Seltzor, 5 Cal. A. 140, 89 P 
877; Loeser v. Loeser, 88 Ind. A. 150, 
163 NE 540; Snyder v. Wheeler, 81 
Kan. 508, 106 P 462; Hunt v. Hunt, 
307 Mo. 375, 270 SW 365; Finke vy. 
Finke, 37 S. D. 46, 156 NW 595; Mor- 
gan v. Simmons, 34 Utah 146, 96 P 
1018. 

{b] Findings held insufficient.— 
(1) In an action to quiet title by a 
purchaser at foreclosure sale, find- 
ings which show that the legal title 
did not pass to him unless he was a 
purchaser without notice of defec- 
tive title in the mortgagor, and which, 
instead of showing want of notice, 
show merely that the mortgagee had 
no notice when he took the mortgage, 
are insufficient to support a judgment 
for plaintiff. Randall v. Duff, 79 Cal. 
Tt LOS 532,) Zia sO Onsen Ac 54s 
756. (2) Where the pleadings admit 
that the fee is held by plaintiff, a 
finding that an undivided half inter- 
est is owned by another, without find- 
ing the facts from which such legal 
conclusion is drawn, is insufficient to 
support a judgment against plaintiff 
for half the Jand. Traverso v. Tate, 
82. Cal: 170,,22 2 1082!" (2). In an ae- 
tion to quiet title by the grantee of a 
deed against a judgment creditor of 
the grantor, who had purchased the 
land at execution sale, a finding that 
the deed, made by a mother while ill, 
and in the expectation of an early 
death, to her daughter, was made with 
the intention on the grantor’s part 
that it should not take effect except 
in case of her death, and, in such case, 
that it should operate in lieu of a will, 
and take effect after her death, will 
not support a defense that it was 
made to defraud creditors, although 
coupled with a finding that after the 
grantor’s recovery it was placed‘ on 
record for the purpose of defrauding 
creditors. Mowry v. Heney,. 86 Cal. 


M 
* 


[8§ 247-249 


4 


finding on a particular issue is not cause for reversal, 
if the omission is in no wise prejudicial.°+ 
thorized findings inserted in a special verdict must 
be disregarded.°? 

[§ 249] (2) Ultimate or Evidentiary Facts or 
Only the ultimate facts should be 
contained in the findings,®*® and it is improper to in- 
sert therein evidentiary facts;°* and a finding which, 
instead of stating an ultimate fact, consists merely 
of an unsupported conclusion of Jaw is defective.°? 
A finding that all of plaintiff’s claims were barred by 
the provisions of certain statutes, and that the right 
of defendant was perfected by limitations, being 
but a conclusion that defendant had acquired title 
by adverse possession, is a nullity where no facts are 
found on which to base it.®® 

As to ownership of property. A finding that 


Unau- 


471, 25 P17. (4) Other instances of 
findings held insufficient. Title Guar- 
antee, etc., Co. v. Henry, (Cal.) 280 P 
959; Hamilton v. Bryam, 122 Ind. 283, 


23 NE 795; Lowish v. Rowland, 86 
Ind. A. 597, 158 NE 913. 
46. Title Guarantee, etc., Co. v. 


Henry, (Cal.) 280 P 959; Reid v. Ro- 
-brecht, 102 Cal. 520, 36 P 875; Mc- 
Lennan v. McDonnell, 78 Cal. 273, 20 
P 566; Elliott v. Merchants’ Bank, 
ete, Co 2. Cail; Act 53/6132) P28 0h eivie= 
Kinley-Lanning L. & T. Co. v. Varney, 
19 Colo. A., 210, 74 P 338; Morgan v. 
Simmons, 34 Utah 146, 96 P 1018. 

Sufficiency of evidence gienerally 
see supra §§ 234-236. 

47. Traverso v. Tate, 82 Cal. 170, 
22 P 1082; Daly v. Sorocco, 80 Cal. 
367, 22 P 211; Withers v. Jacks, 79 
Cally 29s y2ty PMSA woe Amncitel asi 
Braun vy. Dallin, 68 °Cal. A. 121, “228 
P1740; Jersey Farm Co: v: Atlanta 
Realty Co., 28 Cal. A. 128, 151 P 547; 
O’Connor v. Baum, 54 Ind. A. 195, 100 
NE 581; Hall v. Sauntry, 72 Minn. 
420, 75 NW 720, 71 AmSR 497. 

[a] Findings held to cover all is- 
sties.—Carver v. Carver, 97 Ind. 497. 

48. Redmond v. McLean, 32 Cal. 
AS T2999 164 Ps 153 

49. Redmond v. McLean, supra. 

50. Puterbaugh v. Puterbaugh, 131 
Ind. 288, 30 NE 519, 15 LRA 341; 
O’Connor v. Baum, 54 Ind. A. 195, 100 
NE 581. : 

[a] Possession as tenant.—In an 
action to quiet title, the statement 
of the special verdict that, relying on 
the contract of defendant’s ancestor 
to convey certain land to him, and in 
pursuance thereof, and with the 
knowledge and consent of deceased, 
plaintiff and wife entered into posses- 
sion of the premises and had been in 
peaceable, uninterrupted, and exclu- 
sive possession thereof up to the 
death of deceased, and to the present 
time, excluded the inference that 
plaintiff's possession was that of ten- 
ant of deceased. Puterbaugh v. Put- 
erbaugh, 131 Ind. 288, 30 NE 519, 15 
LRA 341. 

51. Daly v. Sorocco, 80 Cal. 367, 
22) P) 2113. Callahan, v.) James) "7% Cal: 
Unrep. Cas. 82, 71 P 104. 

52. Kitts v. Willson, 130 Ind. 492, 
29 NE 401. 

53. Ybarra v. Sylvany, 3 Cal. Un- 
rep. Cas. 749) 31)  1id4 eS Smitha ve 
James, 131 Ind. 131, 30 NE 902; Fitch- 
ette v. Victoria Land Co., 93 Minn. 
485, 101 NW 655. 

54. Daly _v. Sorocco, 80 Cal. 367, 
22 P 211; Smith v. James, 131 Ind. 
131, 30 NE 902. 

55. Boyer v. Murphy, (Cal.) 259 P 
38; Ybarra v. Sylvany, 3 Cal. Unrep. 
Cas. 749, 31 P 1114; Rosenberg vy, 
Bump, 43 Cal. A. 376, 185 P 218. 

56. Ives v. Grange, 42 Utah 608, 
134 PR. 619. 


————E————————————— Se ae eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plaintiff was®? or was not®® the owner of the realty 
in controversy is not a conelusion of law, but a find- 
ing of the fact in issue, and is sufficient without a 
finding of the facts respecting such ownership. 

[§ 250] (8) Responsiveness to Issues. The ver- 
dict or findings must be responsive to the issues 
raised by the pleadings.®? 

[§ 251] (4) Inconsistent Findings or Conclu- 
sions. The general rule that findings of the court 
which are irreconcilably contradictory as to ma- 
terial matters will not support a judgment®® is ap- 
plicable in actions to quiet title.®+ But this rule 
does not apply to findings on an immaterial issue.°? 
In ease of conflict between a specific and a general 
finding, the specific finding will control.6% And in 
a case tried by a jury, special findings which are in 
irreconcilable conflict with the general verdict will 
control such verdict. 

Where case is submitted on agreed statement of 
facts, such statement has the effect of findings of 
fact upon which judgment is rendered,®° and a con- 
clusion of law which contradicts such statement is 
sufficient to vitiate the judgment.®°® 

[§ 252] c. Conclusiveness, Construction, and Ef- 
fect. A statute authorizing an action to determine 
adverse claims does not usually change the jurisdic- 
tion of the court in an action to quiet title, but such 
jurisdiction remains purely equitable,®’ justifying 
the court in treating the verdict of a jury in such case 
as merely advisory, and in finding contrary there- 
to.°® But where purely legal rights are involved, the 
jury do not act in an advisory capacity,®® and in 

57. Ybarra v. Sylvany, 3 Cal. Un- 60. 
meps (Casi 495) od 2 Ad as 2 ey nes) v. 61. 


All Persons, 19 Cal. A. 185, 125 P 253; 
Machado v. Canty, 18 Cal. A. 35, 122 P 
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See Trial [38 Cyc 1986]. 
South San Francisco Bank v. 
Pike, 53 Cal. A. 524, 200.P 752: 
v. Glos, 251 Ill. 80, 95 NE 1033; 
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such case a general verdict is conclusive unless set 
aside on motion for new trial,*° and will support a 
judgment for the party in whose favor it is found.’? 

Construction. In determining the meaning of the 
findings; they should be construed as a whole,’? and 
so as to support the judgment,**® and the construc- 
tion of particular terms may be determined from 
the context.7* <A finding by the court that defendant 
is entitled to possession is a decision on the issue 
whether plaintiff is entitled to possession.‘® Where 
an action is brought to quiet title to an undivided 
interest in land, a finding that defendant had built 
a foundation for a house partly upon a portion of 
premises is not a finding that plaintiff was not in 
possession when the action was commenced.*® 

[§ 253] K. Relief—1. Conditions Precedent—a. 
In General. What acts are required to be performed 
by parties seeking to quiet title, as a condition pre- 
cedent to the granting of relief, depends upon the 
circumstances of the particular case’? and the appli- 
cation of equitable principles.*® It is not necessary 
that a vendor, before suing to quiet title against a 
contract of sale recorded by the vendee, should de- 
mand the cancellation of record of the contract, 
which had never been acknowledged by the vendor as 
required by statute.7® Where a landowner executed 
a deed conveying the legal title in trust, and, in an 
action by him against the grantees to quiet title 
after the purposes of the trust had been accomplished 
and he had retaken possession of the land, the gran- 
tee set up an adverse claim, plaintiff was entitled to 
relief although he had not before suit made.a demand 
601, 91 NW 459. 

69. Southern Pac. 


Dickerson, 188 Cal. 133, 204 P 576. 
[a] For example, where the com- 


Hand. .CO ae ve 
Ruppe 
Schei- 


77; Chaffee-Miller Land Co. v. Barber, 
12 N. D. 478, 97 NW 850. 

58. Daly v. Sorocco, 80 Cal. 367, 22 
P 211; Naddy v. Dietze, 15 S. D. 26, 
86 NW 753. 

59. Dem v. Zink, 112 Cal. 91, 44 P 
331; Mowry v. Heney, 86 Cal. 471, 25 
P17; Daly v. Sorocco, 80 Cal. 367, 22 
P 211; Snodgrass v. Parks, 79 Cal. 
55, 21 P 429; Tompkins v. Sprout, 55 
Cal. 31 (holding, however, that, al- 
though the answer should set out the 
nature of defendant’s claim, yet where 
no demurrer or objection was inter- 
posed, it cannot be objected on appeal 
that the finding is not within the is- 
sue); Magneson v. Pacific Mfg. Co., 
26 Cal. A. 52, 146 “P69; Bushnell v. 
Crooke Min., etc., Co.; 12 Colo. 247, 
21 P 931; Hishaw v. Chandler, 115 
Okl. 99, 243 P 146; Still v. Armstrong, 
(Tenn. Ch. A.) 60 SW 509. 

{a] Findings held to be within is- 
sues.—(1) Hisaw v. Chandler, 115 Okl. 
99, 248 P 146. (2) Plaintiffs claimed 
title under a grant of one hundred 
and eighty acres of their grandfather. 
Defendants claimed the same land un- 
der a subseqtient overlapping grant 
to their remote grantor. Plaintiffs 
also claimed under a still later grant 
of five thousand acres to their grand- 
father, overlapping both the earlier 
grants. Plaintiffs sued to have their 
title quieted as to the overlap be- 
tween their five-thousand-acre grant 
and defendants’ grant. It was held 
that a finding that plaintiffs were en- 
titled to have their title quieted as 
to the . one-hundred-and-eighty-acre 
grant was within the issue raised by 
the pleading. Still v. Armstrong, 
(Tenn. Ch. A.) 60 SW 509. 

{b] That plaintiff claimed title in 
fee does not prevent the court from 
finding a right or ownership in the 
nature of an easement. Gordon v. 
Cadwalader, 172 Cal. 254, 156 P ae 
pone v. Mooney, 4 Cal. A, 276, 87 P 


Berd v. Boyer, 69 Ind. A. 674, 122 NE 
70. 

[a] Findings held inconsistent.— 
Findings that plaintiff “executed her 
deed,” etc., and that it was understood 
that such deed should not be delivered 
until her last illness, are inconsist- 
ent, since the term “executed” in- 
cludes delivery under the direct pro- 
visions of Codes Civ. Proc. § 1933. 
Worthley v. Worthley, 33 Cal. A. 473, 
667 P7104. 

[b] Findings held not inconsistent. 
—(1) A finding that it was “never 
agreed,” etc., is not in irreconcilable 
conflict with a finding that there was 
an agreement, where the concluding 
clause of the first finding showed that 
it meant that there was no “express” 
agreement. Weller v. Brown, 25 Cal. 
A. 216, 148 P 251. (2) Other instances 
of findings held not _ inconsistent. 
Bane 9S Ve, Canty weu©al., A) 35, 122 


av. Ruppe.v. Glos, 251. 11k .80, 95 
NE 1033; Scheigert v. Boyer, 69 Ind. 
A. 674, 122 NE 670. 


62. Snearly v. Hiestand, 50 Cal. A. 
39S wehbe: 27:2). 

[a] Inconsistent findings as to 
plaintiff’s possession are not fatal 
where plaintiff is not required to have 
possession. Snearly v. Hiestand, 50 
Cal. A. 393, 195 PR 272. 

63. South San Francisco’ Bank v. 
Pike, 53 Cal. A. 524, 200 P 752. 


64. Dickey v. Shirk, 128 Ind. 278, 27 
NE 733. 
{a] Special findings held not in- 


consistent with general verdict.— 
Dickey v. Shirk, 128 Ind. 278, 27 NE 
733; Baxter v. Baxter, 46 Ind. A. 514, 
92 NE 881, 1039. 

65. Warren vy. Chouteau County, 82 
Mont. 115, 265 P 676. 


66. Warren v. Chouteau County, 
supra. 

67. See supra § 7. 

68. 


Holland v. Kelly, 177 Cal. 43, 
169 P 1000; Reichelt v. Perry, 15 S. D. 


plaint in an action to quiet title and 
recover possession of land alleged 
plaintiff's title, and possession, and 
wroneful withholding by defendant, 
and the answer denied plaintiff's al- 
leged title, and alleged possession by 
defendant under claim of right, the 
jury did not participate as a mere ad- 
visory body, but each party was en- 
titled to a verdict on issues of fact 
as a matter of right, since the plead- 
ings called for the adjudication of 
purely legal rights. Southern Pae. 
Land Co. v. Dickerson, 188 Cal. 113, 
204 P 576; Reiner v. Schroder, 146 Cal. 
4115 805 R517. 

70. Southern Pac. and Co. Vv. 
Dickerson, 188 Cal. 113, 204 P 576; 
Reiner v. Schroeder, 146 Cal. 411, 80 
Si. 

71. See cases supra note 70. ; 
Braun v. Dallin, 68 Cal. A. 121, 


72. 
228 P 740. 
73. Machado ‘v. Canty, 18 Cal. A. 


35, 122 P 77;. Marshutz vy. Seltzor, 5 
Cal. A. 140, 89 P 877. 

. 74 Elliott v. Merchants’ Bank, etc., 
Co., 21 Cal. A. 536, 132 P 280. 

[a] “Executed.”—A finding that a 
deed from complainant to decedent, 
her son, had been made and executed, 
etc., was held to use the word “exe- 
cuted” in its restricted sense of sub- 
scribing only, which did not include 
delivery as provided by Code Civ, 
Proc. § 1933, and hence did not mean 
that the deed had been delivered so 
as to pass title. Elliott v. Merchants’ 
eng ete., Co.,. 21 (Cal. A. 536; 1320P 

75. Braun v. Dallin, 68 Cal. A. 121, 
228 P 740. 

76. Butte Hardware Co. v. Cobban, 
13 Mont. 351, 34 P 24. 

77. See infra text and notes 79-— 


83. 
78. See infra § 254. 
79. Miller’v. Fletcher Sav., 


ete., 
Co., 78 Ind. A, 183, 183 NE 174. 
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for a reconveyance.®° 


tle.8! 


Correction of deed. Where a person has,-by mis- 
take, conveyed land, he must have the deed cor- 
rected before he is entitled to have his title quieted.®? 
So a purchaser of land from the record owner, with 
knowledge that it was claimed by, and in possession 
of, a third person having no legal title, cannot be 
divested of his title without reformation of such 
person’s deed so as to include the land in suit.83 

[§ 254] b. Necessity That Plaintiff Do Equity.’ 
In aceordance with the maxim of equity,®® a party 
seeking to quiet his title to realty or remove a cloud 


80. Lehrling v. Lehrling, 84 Kan. 
(COGS U5 5b Os 

81. Baxter v. Baxter, 46 Ind. A. 
514, 92 NE 881, 1039. 

82. Popijoy v. Miller, 133 Ind. 19, 
32 NE 713; Brier v. Rosebrock, 76 
Ind. A. 290, 131 NE 243. 

{a] Plaintiff is not entitled to have 
his title quieted if he is not entitled 
to a reformation of the deed. Brier v. 
Epoebroc’: 76 Ind. ‘A. 290, 131° NE 


eer as in action to quiet title 
See infra § 259. 

83. Thomas v. McDonald, 315 Mo. 
1119, 287 SW 442. 

84. Offer in bill to do equity see 
Supra § 169. 


85. See Equity § 151. 
86. U. S.—McQuiddy v. Ware, 20 
Wall. 14, 22 L. ed. 311; Ephraim v. 


Nevada, etc., Land, etc., Co., 282 Fed. 
610 [certiorari den 260 U. S. 748, 43 
SCt 248, 67 L. ed. 494]; Clear Lake 
Power, ete., COV: Capay Ditch Co., 
226 Fed. 634, 141 CCA 3 

Ala. —Kelly v. Coke, ios ‘Ala. 271, 69 
S 576; Sanford v. Hamner, 115 Ala. 
406, 22 8 117; Grider v. American 
Freehold Land Mortg. Co., 99 Ala. 281, 
12S 775, 42 AmSR 58; Tyler v. Jew- 
ett, 82 Ala. 93, 2 S 905. 

Ariz.—Phcenix v. Hughes, 286 P 
191; Security Trust, etc., Bank v. 
McClure, 29 Ariz. 325, 241 P 515; Prov- 
ident Mut. Bldg.-Loan Assoc. v. 
Schwertner, 15 Ariz. 517, 140 P 495. 

Cal.—O’Brien v. O’Brien, 197 Cal. 
577, 241 P 861; Bulson v. Moffatt, 173 
Cal. 685, 161 Pp 259; Benson v. Shot- 
well, 87 Cal. 49, 25 P 249, 681; Hall 
Vv. Arnott, 80.Cal. 348, 22 P' 200; De 
Cazara v. Orena, 80 Cal. 132, 22 P 74; 
Booth v. Hoskins, 75 Cal. 271, 17 P 
225; Johnston v. San Francisco Sav. 
Union, 75 Cal. 134, 16 P 753, 7 AmSR 
te Tripp v. Duane, 74 Cal. 85, 15 
P 439. 


Colo.—Phares v. Don Carlos, 71 
Colo. 508, 208 P 458; Empire Ranch, 
etc., Co. v. Chapin, 22 Colo. A. 538, 
126 P 1107; Patterson v. De Long, 11 
Colo. A. 103, 52 P 687 [aff 27 Colo. 30, 
G0 aE 33591. 

D. C.—Buchanan v. Macfarland, 31 
App. 6. 

' Fla.—Taylor v. Rawlins, 86 Fla. 279, 
OTST 14, 0.30 A UR 2a Ls 

Ill.— Hooper v. Bank of Two Rivers, 
263 Ill. 400, 105 NE 311; Wakefield 
v. Van Tassell, 218 Ill. 572, 75 NE 
1058; De Walsh v. Braman, 160 Ill. 
415, 43 NE 597; Lagger v. Mutual Un- 
ion Loan, etc., Co., 146 Ill. 283, 33 NE 
946; Reed v. Tyler, 56 Ill. 288; Abra- 
mowitz v. Langknecht, 195 Ill. TN 484; 
Martin v. Martin, 62 Ill. A. 378 [rev 
on other grounds 164 Ill. 640, 45 NE 
1007, 56 AmSR 219]; Lane v. Allen, 
60 Dll. A. 457 [rev on other grounds 
162 Till. 426, 44 NE 831]. 

Ind.—Otis v. Gregory, 111 Ind. 504, 
13 NE 39; Hays v. Carr, 83 Ind. 275; 
Marrison v. Haas, 25 Ind. 281. 

Iowa.—Haswell v. Standring, 152 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Nor need the grantor in a 
deed wrongfully and fraudulently obtained demand a 
reconveyance before suing the grantee to quiet ti- 
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thereon will, as a condition precedent to the relief, 
be compelled to do equity.®° 
plaintiff cannot have relief against a person assert- 


Thus, as a general ele 


ing a claim under an instrument executed by plain- 


Iowa 291, 132 NW 417, AnnCas1913B 


1326; Nourse v. Collis, 119 Iowa 388, 
98 NW 85. 

Kan.—Challiss v. Hekelnkaemper, 
14 Kan, 474. 


Ky.—Penn vy. Rhoades, 124 Ky. 798, 
100 SW 288, 30 KyL 997. 

Mo.—Scott v. Royston, 223 Mo. 568, 
123 SW 454 

Mont.—McMillan v. Davenport, 44 
Mont. 23, 118 P 756, AnnCas1912D 984. 

Nebr.—Maurer v. Reifschneider, 89 
Nebr. 6738, 132 NW 197, ‘AnnCas1912C 
643; Pettit v. Louis, 88 Nebr. 496, 129 
NW 1005, 34 LRANS 356; Barney 
Vv. Chamberlain, 85 Nebr. 785, 124 NW 
482; Kerr v. McCreary, 84 Nebr. 315, 
120 NW 1117; Henry v. Henry, 73 
Nebr. 746, 103 NW 441, 107 NW 189; 
Hall v. Hooper, 47 Nebr. 111, 66 NW 
33; Foree v. Stubbs, 41 Nebr. 276; 
Dimick v. Grand Island Banking Co., 
37 Nebr. 399; Betts v. Sims, 35 Nebr. 
840, 53 NW 1005, 37 AmSR 470; Loney 
v. Courtnay, 24 Nebr. 580, 39 NW 616; 
Brewer v. Merrick County, 15 Nebr. 
180, 18 NW 43. 

N. Y.—Easthampton v, Bowman, 136 
N. Y. 521, 32 NE 987; Williams v. 
feos 37 N. Y. 444 

D.—Sheets v. Prosser, 16 N. D. 
180, “112 NW 72. 

Okl.—McIndoo v. Brown, 125 Okl. 
88, 256 P 743. ; 

Or.—Guaranty, etc., Co., v. Ruff, 120 
Or. 6138, 253 P 536; Bagley v. Bloch, 
83 Or. 607, 163 P 425; Marshall v. 
Williams, 21 Or. 268, 28 P 137. 

Pa.—Friedman v. Greenspan, 30 Pa. 
Dist. 682. 

Wash.—People’s Sav. Bank v. Buf- 
ford, 90 Wash. 204, 155 P1068; Little- 
john v. Miller, 5 Wash. 399, 21 P 758. 

Can.—Richards v. Collins, 27 OntL 
390, 9 DomLR 249, 4 OntWN 499, 23 
OntWR 499. 

[a] Rule applied.—(1) Where one 
who had brought a certificate of pur- 
chase of state land, with constructive 
knowledge that his grantor did not 
have the equitable title thereto, paid 
the balance of the purchase price to 
the state, the equitable owner, as a 
condition precedent to enforcing the 
conveyance of the legal title to him- 
self, must repay to the former. the 
amount so expended. Patterson v. 
De Long, 11 Colo. A. 103, 52 P 687 [aff 
and mod 27 Colo. 30, 60 P 359]. (2) 
A bill to guiet title to an undivided 
interest in land will not lie, as against 
the grantee of one who has advanced 
money to acquire the property, and 
taken a deed in the nature of a mort- 
gage as security for the lien, without 
payment or tender of the proportion- 
ate part of the money loaned. Tripp 
v. Duane, 2 Cal. Unrep. Cas. 757, 13 P 
860. (3) Although assessment of any 
rear parcel of the first one hundred 
and fifty feet back from a street may 
be enjoined until the front parcel or 
parcels have been exhausted, title to 
none of them can be quieted against 
the lien of the assessment until it is 


without first paying the purchase money into court. 
Likewise, where the statute gives a lot owner the 
privilege of paying municipal improvement bonds 
and discharging the land from the lien at any time 
before commencement of proceedings for sale, such 


tiff, unless he restores the consideration received.*” 
So a vendee of a judgment debtor who has received 
a deed from the debtor, but has not paid the pur- 
chase money, cannot maintain a bill to quiet title 
as against one who bought the land under a judg- 
ment rendered subsequently to the vendee’s contract, 


t.88 


paid. Woodruff Place v. Raschig, 147 
Ind. 517, 46 NE 990. (4) To quiet 
one’s title as against a purchaser, at 
a sale to enforce a drainage assess- 
ment, who, by reason of his purchase, 
was subrogated in part to the state’s ~ 
lien, one must tender the amount of 
the purchaser’s lien, Reed v. Kalfs- 
beck, 147 Ind. 148, 45 NE 476. (5) 
Where the commissioner, under an 
order to sell real estate to pay debts 
of an estate, becomes the purchaser 
at his own sale, the heirs in an action 
to quiet title in them will be required 
to refund to the commissioner’s 
grantees his purchase money with in- 
terest, before being entitled to a de- 


cree. Penn v. Rhoades, 100 SW 288, 
30 KyL 997. 
[b] Rule held inapplicable.—(1) 


Where defendant claims under a void 
guardian’s deed and sets up no claim 
for repayment of the money paid, and 
it does not appear that he paid any 
for the land, a judgment quieting the 
title in plaintiff is not erroneous, al- 
though no offer of repayment is made. 
Ybarra v. Sylvany, 3 Cal. Unrep. Cas. 
749, 310 P 114. (2) Where a vendee 
of land voluntarily abandons his con- 
tract of purchase, and becomes the 
tenant of the vendor, the latter may 
maintain an action against the former 
to quiet his title and to cancel a mort- 
gage given by the vendee to a third 
person, without first rescinding the 
contract, and delivering up the ven- 
dee’s notes for the purchase money. 
Snodgrass v. Parks, 79 Cal. 55, 21 P 
429. (3) Payment of the debt for 
which a mechanic’s lien was claimed 
will not be required as a condition to 
removing the cloud on title caused by 
the record of the lien which has be- 
come forfeited by failure to institute 
foreclosure proceedings on demand. 
Sheets v. Prosser, 16 N. D. 180, 112 
NW 72. (4) Where plaintiffs gave a 
lessee an option to purchase, and the 
lessee gave defendant an option to 
purchase from him, pursuant to which 
defendant made a payment to the les- 
see, who turned it over to plaintiffs, 
they were not required to return it to 
defendant in order to maintain a suit 
against defendant to remove its claim 
as a cloud on the title. Merk v. Bow- 
ery Min. Co., 31 Mont..298, 78 P 519. 

87. Jenkins v. Jonas Schwab Co., 
128 Ala. 664, 35 S 649; Chandler v. 
Chandler, 55 Cal. 267; Sheehan v. 
Vedder, (Cal. A,) 285 P 724; Keohane 
v. Keohane, 38 Cal. A. 405, 176 P 386: 
Ernst v. Ernst, Pei Mich. 100, 144 NW 
5135 51 LRANS 3 

[a] Plaintiff re repay consid- 
eration given for her invalid deed 
which she seeks to have removed as 
a cloud upon her title. Ernst v. 
Ernst, 178 Mich. 100, 144 NW 513, 51 
LRANS 317. 

Contracts of sale see infra text and 
notes 2-7. 

Payment of mortgage debt see in- 
fra § 273. 

88. Butler v. Brown, 5 Oh. St. 211. 
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owner must, before suing to cancel the bonds as a 
cloud on title, offer to pay the amount due.*® 

Nature of equity required to be done by plaintiff. 
It has been held that the equity plaintiff may be 
compelled to do as a condition of relief must be one 
which defendant could enforce against plaintiff by 
an independent suit,®° and which arises out of the 
transaction forming the subject matter of the suit.°? 
On the other hand the rule has been laid down that 
equity may require plaintiff to do equity by dis- 
charging an obligation which is binding in good con- 
science, but is not otherwise enforceable either at 
law or in equity,®? as in the case of a mortgage,?* 
judgment lien,®* or other obligation®® against which 
there was originally no meritorious defense, but 
which has since become barred by the statute of 
limitations. 

Performance by vendor of contract of sale. A 
vendor who seeks to cancel a contract of sale as a 
cloud on title must tender perfermance of the con- 
tract as a condition precedent to relief.°° But 
where the vendor is ready and willing to perform, 
and the vendee refuses to perform on the ground of 
defects in the title, the vendor need not tender per- 
formance where the objections to the title are tech- 
nical and frivolous, and nothing could be accom- 
plished by the making of a tender.®? So, where a 
vendee is unable to meet small amounts in default, 
it is not necessary that the vendor tender a deed 
to him prior to bringing suit to quiet title for, breach 
of contract.°8 And on breach by the vendee, where 
time is made of the essence of the contract, no af- 
firmative action on the part of the vendor is neces- 
sary before bringing suit to quiet title, for the pur- 
pose of establishing judicially that the vendee had 
forfeited his rights.°® On the other hand, where a 
contract of sale required the vendors to furnish title 
papers and the purchaser to ascertain the acreage 
within a certain time, the mere inaction of the par- 
ties will not afford the vendors ground for cancella- 


89. Coleman v. Spring Constr. Co., 
41 Cal. A. 201, 182 P 473. 
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cause complainant did not offer to ac- 
cept the amount of her judgment, as 
it ‘had already been satisfied to the ex- 
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tion of the contract as a cloud on title, in the ab- 
sence of an offer by them to perform, although time 
was of the essence of the contract.* 

Return to vendee of money paid on contract of 
sale. Where a vendor, seeking to quiet his title as 
against a contract of sale, is himself in default, 
the court may require repayment of the purchase 
money as a condition precedent to granting relief.’ 
And it has been held that a vendor seeking to quiet 
title as against the vendee who has forfeited his 
rights under the contract of sale must, as a condi- 
tion to relief, repay to the vendee the amount paid 
on the purchase price,’ in excess of the damages re- 
sulting to the vendor from the vendee’s breach.* On 
the other hand it has been held that, where the ven- 
dor seeks to have a contract of sale canceled as a 
cloud on his title, having asserted his right under 
an express stipulation therein, to declare it forfeited 
upon breach by the vendee, he need not restore or 
offer to restore payments made.® Where, upon the 
default of the vendee, the vendor sues to quiet title 
and determine the rights of the parties in the land, 


the court may, after extending time to the vendee 


to meet his obligations under the contract, which he 
fails to‘do, decree title in the vendor free of equities.® 
If the bill contains an offer to return the purchase 
money, the decree should require plaintiff to keep 
the offer good.’ 

Other applications of rule. Since the duty of 
plaintiff to do equity as a condition precedent to 
relief necessarily involves the corresponding right 
of defendant to receive the benefit of any equities 
in his favor, further applications of the rule will 
be treated from the standpoint of the relief which 
must be accorded to defendant when title is quieted 
in plaintiff.® ; 

[§ 255] 2. Nature and Extent®—a. In General. 
In accordance with the general rule in equity,?° the 
court, in a suit to quiet title or remove a cloud there- 


98. Zane v. Hinds, 136 Wash. 352, 
240 P 6. 


99. Fresno Irrigated Farms Co. v. 


90.. Otis v. Gregory, 111 Ind. 504, 
508,.13 -NE 39. 

‘What is the ‘equity’ which a party 
appealing to a court of chancery must 
do before he is entitled to relief? 
Can a party who becomes plaintiff in 
a court of equity be compelled, as the 
price of the relief demanded, to sur- 
render to the defendant something 
which the latter could not have com- 
pelled by some proceeding, either at 
law or in equity, in case the former 
had not appealed to the court? If he 
can, then the rule that he who would 
have equity must do equity depends 
for its application in each case upon 
the arbitrary notions of the chancel- 
lor concerning the equities between 
the parties. The effect of such an ap- 
plication of the rule would inevitably, 
‘in many cases, be to refuse aid to 
which a plaintiff would be entitled, 
except upon condition that the latter 
should concede to the defendant some 
supposed equitable right which was 
not enforceable at law or cognizable 
in a court of equity, and, ‘hence, not 
within any description of a legal or 
equitable right.” Otis v. Gregory, su- 


ra. 
4 91. Worthington v. Miller, 134 Ala. 
420, 32 S 748; Otis v. Gregory, 111 
Ind. 504, 13 NE 39. “yes 
[a] Rule applied.—A complaint, in 
‘an action to quiet. title, by one claim- 
ing under a second execution sale, al- 
leging the invalidity of the first exe- 
cution sale, was not objectionable be- 


tent of the amount bid by the judg- 
ment creditor, and whatever title the 
debtor had passed by the. sheriff's 
deed. “Worthington v. Miller, 134 Ala. 
420, 32 S 748. 


92. Nelson v. Nelson, (N. D.) 226 
NW 476. 
{a] Rule applied.—A person seek- 


ing to have canceled an invalid mort- 
gage should be required, as a condi- 
tion of obtaining the relief sought, to 
repay to the holder thereof such 
amount of the proceeds of such mort- 
gage as ‘had contribute to the enrich- 
ment of plaintiff. by satisfying the 
claim of a creditor who had a right of 
subrogation to the lien of a first mort- 
gage. Nelson v. Nelson, (N. D.) 226 
NW 476. And see infra § 273. 

93. See infra § 273. > 

94. Cosper v. Valley Bank, 28 Ariz. 
373, 287 P 175; Nellis v. Minton, 91 
Oki. 75, 216;°P 147. 


95. Berkley v. Idol, 91 Kan. 16, 136 
Pr923, 
[a] Vendee in possession under 


contract to purchase who has not paid 
consideration cannot maintain an. ac- 
tion to quiet title against his vendor, 
although an action for the unpaid bal- 
ance would be barred by the statute 
of limitations. Berkley v. Idol, 91 
Kan. 16, 136 P 923. j 

96. Kane v. Borthwick, 50 Wash. | 
8, 96 P_ 516, 18 LRANS 486, | 

97. Kane v. Borthwick, supra. 


Canupis, 39 Cal. A. 184, 178 P 300. 

1. Golden v. Cornett, 154 Ky. 4388, 
157 SW 1076. 

2. Benson v. Shotwell, 87 Cal. 49, 
25 P 249, 681; Burdick v. Kerkovecz, 
81 Cal. A. 786, 254 P 684; Friedman 
v. Greenspan, 30 Pa. Dist. 682; Kane: 
v. Borthwick, 50 Wash. 8, 96 P 516, 18 
LRANS 486. 

[a] Where plaintiff, if he had 
brought action to rescind, would not 
have been entitled to that relief un- 
til he had restored all that he had 
received under the contract, he cain- 
not avoid this obligation by coming 
into equity to quiet his title. Benson 
v. Shotwell, 87 Cal. 49, 25 P 249, 681. 

3. Taylor v. Rawlins, 86 Fla. 279, 
97 S 714, 35 ALR 271; Firebaugh v. 
Wittenberg, 227 Ill. A, 77 [rev on 
a grounds 309 Ill. 536, 141 NE 

4 Taylor v. Rawlins, 90 Fla. 621,, 
106 S 424, 

5. Surburban Homes Co. v. North,. 
50 Mont, 108, 145 P 2, AnnCas1917C 81. 

6. Zane v. Hinds, 136 Wash. 352, 
240 P 6. 


reek Wistar v. Herting, 27 Ill. A.. 


8. See infra §§ 267-274. 

9. Injunction and receiver pending. 
suit see supra § 153. 

Scope of inquiry generally see su- 
pra § 241. 

10. See Equity § 845. 
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on, may,!? and it is its duty to,!? determine all the 
rights and.claims of the parties relating to the sub- 
ject matter, and make such disposition of the cause 
as will afford complete relief, within the scope of 
the pleadings and issues,+? and will safeguard the 
interests of all the parties,+4 even though legal rights 
are involved which otherwise could be enforced only 


11. U. S.—Kellogg v. Schaueble, 
273 Fed. 1012. 

Ala.—Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886. 

Ark.—Branstetter v. Branstetter, 
180 Ark. 301, 197 SW 688; Gaither v. 
Gage, 82 Ark. 51, 100 SW 80. 

Cal.—Gaume v. Sheets, 55 Cal. A. 
450, 203 P 790; Cosgrave v. Donovan, 
52 Cal. A. 625, 199 P 808, 810. 

Colo.—Eagan v. Mahoney, (A.) 174 
P 1119 [superseding op. 24 Colo. A. 
285, 134 P 156). 

Conn.—Humphrey v. Gerard, 85 
Conn. 434, 83 A 210; Paton v. Robin- 
son, 81 Conn. 547, 71 A 730. 

Ill. Harvard First Cong. Church 
v. Page, 257 Ill. 472, 100 NE 975. 

Iowa.—Yoder vy. Kalona Sav. Bank, 
142 Iowa 219, 119 SW 147. 

- Ky.—Stephens v. Perkins, 209 Ky. 
651, 273 SW 545; Johnson v. Farris, 
140 Ky. 485, 131 SW 183. 

Mich.—Hunt v. Stevens, 174 Mich. 
501, 140 NW 992. 

Mo.—Martin v. Jones, 286 Mo. 574, 
228 OW 1051; Trice v. Trigg, 192 SW. 
1011. ; 

Nebr.—Dolen v. Black, 48 Nebr. 688, 
67 NW 760. 

S8 J.—Powell v. Mayo, 26 N. J. Eq. 
120. 

N. Y.—Hawkes v. Warren, 140 App. 
Div. (7123 (125 INYS! 820; —Doscher v: 
Wyckoff, 68 Misc. 414, 113 NYS 655 
fati 132) App. Div. 139, 116 NYS 389]. 

Okl.—Runyan v. Herrod, 62 Okl. 87, 
162 P 196. 

S. D.—Berry v.. Howard, 33 S. D. 
447, 146 NW 577. 

Tex.—White Point Oil, ete., Co. v. 
Dunn, (Civ. A.) 18 SW (2d) 267; Mc- 
Cullough v. Rucker, 53 Tex. Civ. A. 
89; 115 SW 323. 

fa] Court is required to_ settle 
finally and adjudge whether defend- 
ant has any estate, interest, or right 
in, or encumbrance upon, the lands or 
any part thereof, and what such inter- 
est, estate, right, or encumbrance is, 
and in or upon what part of the lands 
the same exists. Powell v. Mayo, 26 
N.. J. Eq. 120. 

[b] Rule applied.—(1) Ina suit by 
the purchasers of land against their 
immediate and remote grantors to re- 
form their deed and to quiet title, 
wherein plaintiff's immediate gran- 
tors also sought by cross bill to re- 
form a deed in respect of the same 
land by their predecessor, plaintiff's 
remote grantor, the court ‘had juris- 
diction to determine whether plain- 
tiff's grantors can recover from their 
predecessor the value of other land 
which should have been included in 
the conveyance. Martin v. Jones, 286 
Mo. 574, 228 SW 1051. (2) In an ac- 
tion to quiet title between the owners 
of the equitable and legal title, in 
which a purchaser from the owner of 
the legal title is made a party, the 
court. may, on finding in favor of the 
equitable owner, enforce the contract 
of sale, directing payment of the 
price to the equitable owner, the pur- 
chaser having placed valuable im- 
provements on the land although hay- 
ing notice of the equitable title. 
Marshall v. Hill, 246 Mo. 1, 151 SW 
131. (3) Where a vendor in posses- 
sion sues to quiet title as against a 
vendee in default, and a tender by the 
vendee and. payment into court of the 
whole amount due defeats the ven- 
dor’s right to relief, it is proper to 
adjust the rights of the parties by 
ordering that the tender be paid to 
the vendor, that the vendee recover 
the land with writ of possession, and 
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that plaintiff recover costs up to the 
date of the payment into court, subse- 
quent costs to go to defendant. Mc- 
Cullough v. Rucker, 53 Tex. Civ. A. 
89, 115 SW 3238. (4) Where the bill 
authorized the cancellation of a deed 
as a cloud upon title as against the 
holder of the deed, the same relief 
would be authorized against all de- 
riving their claims from such deed. 
Dixie Grain Co. v. Quinn, 181 Ala. 208, 
61 S 886. (5) The superior court, in 
a suit to quiet title, being required 
to distribute a fund of income in the 
hands of a receiver, had jurisdiction 
to determine that a widow was en- 
titled to a dower interest in one of 
the shares and to award to her her 
proportionate share of the income. 
Hump'hrey vy. Gerard, 85 Conn. 434, 
83 A 210. 

{c] If averments of bill and an- 
swer conform to requirements of stat- 
ute, the issues involve everything nec- 
essary to a determination of the su- 
perior title, and the judgment may 
properly determine in which’ party ti- 


tle resides. Grayson v. Muckleroy, 
(Ala.) 124 S 217, 
[d] Partition.—Kquity, having 


taken jurisdiction of suit to remove 
clouds from title to land, will grant 
complete relief by decreeing partition, 


Branstetter v. Branstetter, 130 Ark. 
301, 197 SW 688. 
[e] Equitable conversion.—The 


distinctions between proceedings at 
law and in equity having been ren- 
dered less distinct by statutes, and 
construed with great latitude, in line 
with the tendency to give less heed to 
forms of actions and more to their 
substance, the doctrine of equitable 
conversion may be applied in an ac- 
tion at law, under Rev. St. (1919) § 
1970, to determine interests in, and 
quiet title to, land. Turner v. Hine, 
297 Mo. 158, 248 SW 933. 

{f] Defendant who answers peti- 
tion to quiet title and codefendant’s 
cross bill for the removal of a cloud 
cannot object to a complete deter- 
mination of the issues. Hagan v. 
Mathoney, 24 Colo. A. 285, 134 P 156 
[superseding op. (A.) 174 P 1119]. 

{g] In New York (1) although the 
relief obtainable in an action to quiet 
title and in a statutory action under 
Code Civ. Proc. § 1638 et seq are very 
similar, the court in the equitable ac- 
tion has all the powers of the court 
of chancery prior to the adoption of 
the code of procedure in 1848. Meyer 
ve Wilcox, 136 NYS 337 [aft 153-App: 
Div. 907 mem, 137 NYS 1129 mem]. 
(2) In an action under the statute, it 
is proper to determine not only the 
legal, but also the equitable, title of 
plaintiff. Hawkes vy. Warren, 140 
App. Div. 712, 125 NYS 820. 

12. Cal.—Cosgrave v. Donovan, 52 
Cal. A. 625, 199 P. 808, 810; McDonald 
et Kingsbury, 16 Cal. A. 244, 116 P 
380 


Mo.—Bernero v. St. Louis Union 
Trust Co., 287 Mo. 602, 230 SW 620; 
Brooks v. Roberts, 195 SW 1019; State 
v. Phillips, 97 Mo. 331, 10 SW 486, 3 
LRA 156. 

Mont.—Skillen v. Harris, 277 P 803. 

N. J.—Welitoff v. Kohl, 147 A 390. 

N. D.—Druey v. Baldwin, 41 N. D. 
473, 172 NW 6638, 182 NW 700; Spen- 
cer v. Beiseker, 15 N. D. 140, 107 NW 
189. 

See also infra § 276. 

{a] Rule applied.—(1) In the case 
of a bill to quiet title against the 
cloud of an alleged restriction arising 
from a restrictive covenant, Act 


in a court of law.75 
adapted to the cireumstances of the particular case,*® 
and where it appears that neither party has title to 
the land, neither is entitled to relief.1? 
rights of persons not parties to the action cannot be 
adjudicated,!® although the court may, where the 
suit involves the construction of a trust deed, pass 


[§ 255 


The relief awarded will be 


But the 


(1909) 88 464 CP. ie: (L909 ps 2sa ie 
Comp. St. (1910) p 5407 § 21]), pro- 
viding that the final determination 
and decree shall fix and settle the 
rights of the parties with respect to 
the existence and validity of such 
restriction, is mandatory. Welitoff v. 
Kohl, (N. J.) 147 A 390. (2) Where 
such a decree properly declared the 
restriction nonexistent and invalid, it 
was error to impose a condition to the 
operation of such declaration. Weli- 
toff v. Kohl, supra. (3) Where de- 
fendant sought to have a mortgage 
foreclosed and a decree of foreclosure 
was rendered, the judgment should 
have indicated the rights and privi- 
leges of plaintiff and others asserting 


ae Skillen vy. Harris, (Mont.) 277 
[b] In action involving boundary 


dispute, the respective ownership of 
both parties must be adjudged. Cos- 
grave v. Donovan, 52 Cal. A. 625, 199 
P 808, 810. 

[c] Validity of all claims set up 
by defendant must be determined and 
adjudicated in an action under the 
statute for the determination of ad- 
verse claims. Spencer v. Beiseker, 15 
N. D. 140; 107 NW 189: 

13. Styles v. Dickey, 22 N. D. 515, 
134 NW 702. 

Conformity to pleadings and proof 
see infra § 256. 

14. U. S.—Quinton vy. Neville, 152 
Fed. 879, 81 CCA 673. 

Ark.—Conolly v. Rosen, 144 Ark. 
442, 222 SW 716. 

Cal.—vVictoria Hospital Assoc. v. 
on Persons, etc., 169 Cal. 455, 147 P 

Kan.—Juhlin vy. Hutchings, 90 Kan. 
al 865, 135 P 598 [reh den 136 P 

Mo.—Turner y. Hine, 29 ‘ 

248 SW 933. Medians <3 
ot a Te v. Palmer, 9 Tex. 

{a] In Ontario, under the statute 
relating to quieting title, where the 
crown is made a party and claims ti- 
tle by escheat, the court will not issue 
a certificate of title subject to the 
rights of the crown. Re Raycroft, 20 
ie L. 431, 1 OntWN 509, 15 OntwWR 

15. Kellogg v. Schaueble, 273 Fed. 
1012; Cooper vy. W. P, Brown, cee 
Lumber Co., 214 Ala. 400, 108 S 20: 
Rowe v. Allison, 87 Ark. 206, 112 SW 
395; Harvard First Cong. Church y. 
Page, 257 Ill. 472, 100 NE 975. 

16. ‘U. S.—Stellwagen vy. Tuck 
144 U. S. 548, 12 Sct 724, 36 L. ed. 
537; Sharon v. Tucker, 144 U. S. 533 
12 SCt 720, 36 L. ed. 532. “ 

al.—Wolf v. Gall, 174 Cal. 140, 

P 115; Hunt v. Lawton, 76 Cal. A. éoe 
245 P 803; Gaume v. Sheets, 55 Cal. A. 
450, 203 P 790; Gazos Creek Mill, etc., 
Cent, SOPUnE, 8 Cal. A. 150, 96 P 359, 
a.—Davenport v. Bird, 4 
el D 789. Dp , 45 Ida. 280, 
o—Armor v. Frey, 253 Mo. 44 
161 SW 829; Bucher v. Hohl, 199 Me. 
ae as ow 922, 116 AmSR 492. 

N. Y.—Beattie v. Peverly, 153 App. 

wane pets are pee 38. ! De 
‘ .—Styles v. Dicke 22 ‘ 5 
515, 134 NW 702. ve Nee 

Ss. C.—State Univ. v. Columbia 
Academy, 85 S. C, 546, 67 SE 951. 

Tex.—White Point Oil, etc, Co. v 
Dunn, (Civ. A.) 18 SW (2d) 267. 

»Vt.—Hodges v. Griggs, 21 Vt. 280. 

17. Northern Pac. R. Co. v. Hirzel, 
29 Ida. 438, 161 P 854. 

18. Cal.—Wilcox v. Hardisty, 60 
Cal. A. 206, 212 P 633. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 255-256] 


upon the rights of unborn children,!® and a decree 
setting aside an execution sale and certificate issued 
to the purchaser, as a cloud on plaintiff’s title, is ‘not 
erroneous because it declares the judgment void as 
against the judgment debtors who were not made 
The decree must be confined 
to a determination and adjustment of existing 
rights?? in the particular land in controversy.?? 


parties to the suit.?° 


jo oe v. St. Paul, 12 Minn. 


Mo.—Brooks v. Roberts, 195 SW 
1019; Powell v. Crow, 204 Mo. 481, 
102 Sw 1024; Matthews vy. French} 194 
Mo, 5538, 92 ‘SW 634. 

Nebr.—Van Patten v. O’Brien, 88 
Nebr. 382, 129 NW 540. 

ONES: —Phillips v. Rome, etc., R. Ca., 
9 NYS 799 [aff 128 N. Y. 578 mem, 28 
NE 250 mem]. 

Or.—Jones v. Bramwell, 111 Or. 316, 
226 P 694. 

Tenn.—Wilcox v. Blackwell, 99 
Tenn. 352, 41 SW 1061. 

{a] Rule applied.—(1) Where two 
persons, claiming to be joint owners 
of accretions, agreed on a boundary 
between their property, in an action 
between their successors in interest 
to quiet their title, the claims of a 
third person not a party to the action 
to a portion of the accretions between 
those which belong to the parties 
were immaterial, since the judgment 
eould not affect his right. Matthews 
v. French, 194 Mo. 553, 92 SW 634, 
(2) Where both plaintiff and defend- 
ant are defeated in a suit to quiet ti- 
tle, an intervener seeking to foreclose 
an outlawed mortgage is not entitled 
to relief, the owner of the equity of 
redemption not being a party to the 
action. Van Patten v. O’Brien, 88 
Nebr. 382, 129 NW 540. 

{b] In Mississippi, where there is 
adverse occupancy of the land, that 
portion of the decree attempting to 
adjudicate title as against unknown 
parties is void. Hume y. Inglis, 154 
"Miss. 481, 122 S 535. 


19. Young v. Hyde, 255 Mo. 496, 
164 SW 228. 
[a] It will not do so, however, 


where the possibility of the birth of 
children is extremely remote and the 
nature of the case does not demand 
such determination. Young v. Hyde, 
255 Mo. 496, 164 SW 228. 

20. Hammalle v. Lebensberger, 187 
Eeor 539 [aff 267 Ill. 602, 108 NE 


21. Victoria Hospital Assoc. v. All 
Persons, etc., 169 Cal. 455, 147 P 124. 

[a] Possibility of reverter to the 
grantor of a corporation is not such 
an interest as should be provided for 
in a decree in a suit to quiet title by 
the corporation. Victoria Hospital 
Assoc. v. All Persons, etc., 169 Cal. 


455, 147 P 124 

22. Reichert v. Rabun, 89 Cal. A. 
379, 265 P 260; Wilcox v. Hardisty, 
60 ‘Cal. AP 206, 212. PR 633. 

[a] Rule applied.—Plaintiff can 
attack a subsequent deed to defendant 
only in so far as it affects the lands 
previously conveyed to plaintiff, and 
a judgment that the deed was null and 
void will be modified by inserting 
thereafter the words “in so far as it 
purports to convey to defendant any 
of the lands described” in the deed to 
plaintiff, even though the judgment 
would not be conclusive as to the 
rights of.those not parties to the suit. 


Wilcox v. Hardisty, 60 Cal. A. 206, 
P212" Ps 633: 
23. Davis v. Daniels, 204 Ala. 374, 


85 S 797; First Ave. Coal, etc., Co. v. 
King, 193 Ala. 438, 69 S 549; Fowler 
v. Alabama Iron, etc., Co., 154 Ala. 497, 
45 S 635; McDaniel v. Sloss-Sheffield 
Steel, etc., Co., 152 Ala. 414, 44 S 705, 
126 AmSR 48; Interstate Bldg., etc., 
. Assoc. v. Stocks, 124 Ala. 109, 27 S 
506; McMahan v. McMahan, 205 Mass. 
99) ‘91 NE 298; Powell v. Crow, 204 
Mo. 481, 102 ‘SW 1024; Wilson v. 
Lubke, 176 Mo. 210, 75 SW 602, 98 
AmSR 503. 
{a] Adjustment of liens.—In a 


QUIETING TITLE 


If 


suit to quiet title, under Rev. 
(1899) § 650 (St. Annot. [1906] p eery. 
liens could not be adjusted prior to 
the amendment of the statute by Sess. 
Acts (1909) p 3438, which expressly 
authorizes such adjustment. Podesta 
Vv. pon Land Co., 152 Mo. A. 393, 133 
Sw 10 

[b] Rea te between the par- 
ties cannot be decreed in an action 
under the statute to quiet title. How- 
ard v. Brown, 197 Mo. 36, 95 SW 191; 
Seidel v. Cornwell, 166 Mo. 51, 65 SW 


ile 
See Equity §§ 87-105; Judg- 


24. 
ments §§ 854-861 

25. U. S.—Commodores Point Ter- 
minal Co. v. Hudnall, 283 Fed. 150; 
Burton v. LeRoy, 4 F. Cas. No. 2,217, 


5 Sawy. 510. 

Ala.—Friedman v. Shamblin, 117 
Ala. 454, 23 S 821; Cheney v. Nathan, 
110 Ala. 254, 20 S 99, 56 AmSR 26; 
Smith v. Cockrell, 66 Ala. 64, 

Ariz.—Molina v. Ramirez, 15 Ariz. 
249, 138° P 17. 

Ark.—Liston v. Chapman, etc., Land 
Co., 77 Ark. 116, 91 SW 27. 

Cal.—Baar v. Smith, 201 Cal. 87, 255 
P 827; McDonald v. McCoy, 121 Cal. 
55, 53 P 421; Taylor v. McConigle, 120 
Cal. 123, 52°P 159; Savings, etc., Soc: 
v. Burnett, 106 Cal. 514, 39 P 922; 
Redd v. Murry, 95 Cal. 48, 24 P 841, 30 
P 132; Shanahan vy. Crampton, 92 Cal. 
9,28 P50; Winter v. McMillan, 87 Cal. 
256, 25 P 407, 22 AmSR 243; Harri- 
gan ve Mowry, 84 Cal. 456, 22 P 658, 
34 P 48; Bryan v. Tormey, 84 Cal. 126, 
24 P 319; Nidever v. Ayers, 83 Cal. 39. 
23 P 192: De Cazara v. Orena, 80 Cal. 
132, 22 P 74; Batchelder v. Baker, 79 
Cal. 266, 21 P 754; Von Drachenfels v. 
Doolittle, 77 Cal. 296; 19° P 518; Tripp 
v. Duane, 74 Cal. 85, 15 P 439; Killey 
v. Wilson, 33 Cal. 690; Neale v. Bar- 
due, 5 Cal. Unrep. Cas. 413, 45 P 853; 
Reichert v. Rabun, 89 Cal. A. 379, 265 
P 260; Wilcox v. Hardisty, 60 Cal. A. 
206, 212 P 633; Prefumo v. Russell, 
10 Cal. A. 113, 101 P 24; Worcester 
v. Kitts; 8.Cal.' A: 181, 96 P+ 335. 

Colo.—Harrison v. Hodges, 49 Colo. 
105, 111 P7706; 

Conn.—Shaw v. Spelke, 147 A 675. 


Fla.—Ropes v. Jenerson, 45 Fla. 
556, 34 S 955, 110 AmSR 79. 
Ida.—Johnson vy. Sowden, 25 Ida. 


Zee Gein dls Ge 
Ill.—Glos v. Bouton, 170 Ill. 249, 48 
NE 949; Springfield Homestead Assoc, 


v. Roll, 137 Ill. 205, 27 NE 184, 31 Am} 


SR 358; Gage v. Du Puy, 134 Ill. 132, 
24 NE 866; Gage v. Curtis, 122 Ill. 
520, 14 NE 30; Gage v. Bissell, 119 
Tll, 298, 10 NE 238; Gage v. Reid, 104 
Ill. 509; Forman y. Stickney, 77 ‘Ill. 
575; Rawson v. Fox, 65 Il). 200; Reed 
v. Reber, 62 Ill. 240; Alton M. & F. 
Ins. Co. v. Buckmaster, 13 Ill. 201. 
Ind.—Gary Land Co. v. Griesel, 179 
Ind. 204, 100 NE 673; Borgner v. 
Brown, 133 Ind. 391, 33 NE 92; Satter- 
white v. Sherley, 127 Ind. 59, 25 NE 
1100; Hamilton v. Byram, 122 Ind. 
283, 23 NE 795; Johnson y. Pontious, 
118 Ind. 270, 20 NE 792; Brown v. 
Cody, 115 Ind. 484, 18 NE 9; Johnson 
v. Murray, 112 Ind. 154, 13 NE 2738, 2 
AmSR 174; Stockton v. Lockwood, 82 
ind. 158; Hunter. v. McCoy, 14 Ind. 
Iowa.—Chicago, etc., R. Co. v. Pearl 
City Fuel Co., 179 Iowa 1269, 162 NW 
808; Sleeper v. Killion, 157 NW 226; 
Rogers v. Turpin, 105 Iowa 183, 74 
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the action is brought under a statute which prescribes 
the extent to which the judgment or decree may go 
in adjusting rights, the court is limited thereby.?? 
[§ 256] b. Conformity to Pleadings and Proof— 
(1) In General. 
rule,** the relief afforded by the judgment or decree 
must conform to the case made out by the pleadings 
and proofs,?° and a judgment which undertakes to 


In accordance with the general 


American Emigrant Co. v. Fuller, 83 
Iowa 599, 50 NW 48; Wyland v. Men- 
del, 78 Iowa 739, 37 NW 160. 


Kan. 

173, 35 P 1107; Entreken v. Howard, 
16 Kan. 551; Morrill v. Douglass, 14 
Kan. 293; Brenner y. Bigelow, 8 Kan. 
496; Stone v. Young, 5 Kan. 229. 

Ky.—Kentucky River Cons. Coal Co. 
v. Frazier, 161 Ky. 374, 170 SW 986: 
Parsons vy. Dills, 159 Ky. 471, 167 SW 
415; Davis v. Young, 5 J. J. Marsh. 
165; Lyon v. Ross, 1 Bibb 466. 

Mich.—Vroman v. Thompson, 51 
Mich, 452, 16 NW 808; 'Jenks v. Hath- 
away, 48 Mich. 536, 12 NW 691; Da- 
mouth v. Klock, 29 Mich. 289; Hall v. 
Kellogg, 16 Mich. 135; Moran v. 
Palmer, 13 Mich. 367. 

Minn.—Sache v. Wallace, 101 Minn. 
169, 112 NW 386, 118 AmSR 612, 11 
AnnCas 348; Stuart v. Lowry, 49 
Minn. 91, 51 NW 662; Knudson v. Cur- 
ley, 30 Minn. 433, 15 NW 873; Walton 
v. Perkins, 28 Minn. 413, 10 NW 424. 

Mo.—Sanders v. Johnson, 287 SW 
427; Brandt v. Bente, 177 SW 3877; 
McGuire v. Nugent, 103 Mo. 161, 15 
SW 551. 

Nebr.—McCauley v. Ohenstein, 44 
Nebr. 89, 62 NW 232: Tourtelotte v. 
Pearce, 27 Nebr. 57, 42 NW 915; Lav- 
ender v. Holmes, 23 Nebr. 345, 36 NW 
516; Gregory v. Langdon, 11 Nebr. 
166, 7 NW 871 [cit Enders v. Stern- 
bergh, 2 Abb. Dec. (N. Y.) 31]. 

N. H.—Doe v. Doe, 37 N. H. 268; 
Buntin v. French, 16 N. H.°592 

N. Y.—Benson v. Townsend, 4 ‘Silv. 
Sipe eps. faa 162: Phillips v. 
Rome, etc., R. Co., 9 NYS 799 [aff 128 
INSET BTS mem, 28 NE 250 mem]. 

N. C.—Peacock v. Stott, 104 N. C. 
156, 10 SE 456 [cit Knowles v. Norfolk 
Southern R. Col, LOZIN-F Ce 59s 9F Sin 
eee Ss v. Baker, 86 N. C. 1]. 

N. D.—Christ v. Johnstone, 25 N. D. 
6, 140 NW 678; Buxton v: Sargent, 7 
N. D. 503, 75 Nw 811. 

Oh.—Lake Shore. ete., 

Cleveland, Aa CincLBul 206, 1 onsece 
1, 1 OhNP 

ee inonee We Dowell, 15. Or. 
513, 16,P 651. 

Porto Rico. mo de Berta v..Pou, 
6 Porto Rico Fed. 

Ss. D.—Farm, oie Co. v- Meloy, 11 
SD G Aho 20Te 


Tenn.—Wilcox v. Blackwell, 99 
Tenn. 352, 41 SW 1061 
Tex.—Robinson v. Moore, 1 Tex. 


Civ. Al 93) 20 SiW.99 4" 

Utah.—Salt Lake Inv. Co. v. Fox, 
37 Utah 334, 103 ce) 11325 Hy diaey v. 
Anderson, 37 Utah Bs 107 P 25. 

Va.—Stonebunger v. Roller, 25 SE 
1012. 

Wash.—Hendrickson v. Lyons, 121 
Wash... 632,209 P 1095;3. Mandhan 7. 
Aumiller, 110 Wash. 673, 188 P 789; 
Mason v. Long, 49 Wash. 18, 94 P 646; 
Jackson vy. Tatebo, 3 Wash. 456, 28 P 


916. 
Wis.—Magnuson y. Clithero, 101 
Wis. 551, 77 NW 882; Fullerton v. 


Spring, 3 Wis. 667. 

[a]- Conformity to theory of com- 
plaint.—“It is settled by the previous 
decisions of this court that a com- 
plaint which is clearly one to remove 
a specified cloud upon title to real es- 
tate cannot, if it fails to state facts 
sufficient to sustain an action for 
such specific purpose, be sustained, 
although it alleges facts sufficient to 


NW 925; Wood v. Brown, 104 Iowa] constitute an action, under the stat- 
124, 73 NW 608; Peebles v. Bunting, } ute, to determine adverse claims to 
103 Iowa 489, 73 NW 882; Anderson| real estate. Walton v. Perkins, 28 


v. Moline Plow Co., 101 Iowa 747, 69 
NW 1028, 68 AmSR 424; Stivers v. 
Gardner, 88 Iowa 307, 55 NW 516; 


Minn. 413, 10 NW 424; Knudson v. 
Curley, 30 Minn. 433, 15 ‘NW SIT3) oe ue: 
rule established by these decisions 


270 [51 C.5.] 
dispose of legal issues that were neither tendered by 
the pleadings nor passed upon by the court is, to that 
extent, null and void.?® It is error to grant a decree 
quieting plaintiff’s title on proof of facts showing 
merely a right to specific performance,?? and where 
the bill contains only statutory averments, relief 
cannot be granted on general principles of equity.*® 
While under the broad provisions of some statutes, 
plaintiff may so frame his petition as to authorize 
either legal or equitable relief,?® yet, where plain- 
tiff asserts only a legal title, and no equitable matter 
is presented by the answer, relief cannot be awarded 
on the theory of an equitable title or right.2° Where 
the complaint embraces every averment necessary to 
sustain an action to quiet title under the general 
provisions of the statute relating to such actions, a 
judgment quieting title is proper, although the ac- 
tion was brought under another statute authorizing 


an action to determine adverse claims by one in’ 


adverse possession of the property who has paid 
taxes thereon during a designated period.?? 
Jurisdictional facts. Where defendant’s occu- 
pancy of the land was not alleged in the pleadings, 
it was nevertheless jurisdictional, and the court hav- 
ing found as a fact that defendant was in actual 


must be limited to cases where it 


clearly appears from the complaint} Land, ete., Co. 
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159 Ky. 471, 167 SW 415; 
vy. Barnett, 240 Mo. 


ee 
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possession when the suit was commenced, the bill was 
properly dismissed.** 

[§ 257] (2) Effect of Prayer for Relief. The re- 
lief granted must ordinarily conform to the prayer of 
the bill, and cannot extend beyond that prayed,** 
and under some statutes, as construed by the courts, 
the relief prayed for must be presented in the peti- 
tion, and where asked for only in the reply will not 
be granted.*4 But it has been held that, where the 
complaint states facts which entitle plaintiff to a 
judgment quieting his title, the suit may be regarded 
as an action to quiet title, and if the complaint is 
answered, such relief may be granted, although the 
complaint contains no such prayer.*> “The fact that 
a bill contains a special prayer for relief to which 
plaintiff is not entitled will not render the bill de- 
murrable,*® but such prayer may be disregarded ;** 
and the court may award him such part of the re: 
lief as is warranted by the pleadings and proof, re- 
gardless of the special prayers.*® So, where the 
allegations of a complaint under the statute are suffi- 
cient to satisfy the statutory requirements, it is 
immaterial that the prayer for relief is inappropri- 
ate.*® Defendant’s failure to ask for affirmative 
relief will not preclude final adjudication of the re- 


Southwest pean ete., Land Co., 77 Ark. 116, 91 SW 


that the only cause of action intend- 
ed to be relied upon was one for the 
removal of a specified cloud; for the 
rule seems to eneroach upon the fun- 
damental principles of our code, abol- 
ishing all forms of action, and giving 
relief upon the facts pleaded. and 
proven, without reference to forms. 
It does not appear from the com- 
plaint in this case that the cause of 
action intended to be relied upon, is 
one for the removal of a_ specified 
cloud. On the contrary, the only 
cause of action alleged is one to de- 
termine adverse claims to real estate.” 
Bovey-De Laittre Lumber Co. v. Dow, 
68 Minn. 273, 274, 71 NW 2. 

{b] Rule applied:.—(1) A judgment 
quieting title in favor of the owner 
of an equitable title, against a defend- 
ant who appears, from the proofs and 
findings, to hold the legal title in 
trust for plaintiff, cannot be sus- 
tained upon a complaint to quiet title 
with the ordinary averments of own- 
ership and possession by plaintiff and 
unfounded claim by defendant, al- 
though the facts proved and found 
may clearly entitle plaintiff, under 
proper pleadings, to a decree compell- 
ing a conveyance of the title and a 
delivery of possession. Bryan v. Tor- 
mey, 84 Cal. 126, 24 P 319. (2) When 
the complaint in an action to quiet ti- 
tle avers possession of plaintiff for a 
sufficient length of time to show title 
in him, it is equivalent to a direct 
allegation of ownership, and a judg- 
ment that plaintiff is the owner of the 
property is supported by the com- 
plaint. Batchelder _v. Baker, 79 Cal. 
266, 21 P 754. (3) Upon a hearing on 
bill, answer, and replication, after as- 
certaining that there is no equity in 
the bill, it is error to enter a decree 
adjudging that the title to the land in 
controversy is in defendants and that 
such land constitutes their homestead. 
Ropes v. Jenerson, 45 Fla. 556, 34 S 
955, 110 AmSR 79. (4) Where the 
testimony shows that plaintiff has no 
title or possession, but fails to dis- 
close any interest in defendant, no af- 
firmative relief can be granted to the 


latter. Morrill v. Douglass, 14 Kan. 
293. 
[c] Relief must be confined to par- 


ticular land described in the plead- 
ings. Gary Land Co. v. Griesel, 179 
Ind. 204, 100 NE 673; Parsons v. Dills, 


370, 144 SW 780. 

[d] Where there is no such prop- 
erty as described in the complaint, a 
decree quieting title cannot be grant- 
ed. Hunt v. Alamitos Land Co., 66 
Cal. A. 438, 226 P 415. 

[e] Where bill seeks to set cer- 
tain deeds aside which it describes, 
no deed other than those described 
can be set aside. Gage v. Curtis, 122 
Tll. 520, 14 NE 30. ‘ 

[f] Specific performance of agree- 
ment to convey.—The court cannot, 
in an action brought in the usual form 
to quiet title, decree a specific per- 
formance of an agreement of defend- 
ant to convey to plaintiff’s testator. 
Killey v. Wilson, 33 Cal. 690. 

{g] Pleadings held sufficient to 
sustain relief awarded.—Harrison v. 
Hodges, 49 Colo. 105, 111 P 706; Shaw 
v. Spelke, (Conn.) 147 A 675; Juhlin 
v. Hutchings, 90 Kan. 618, 135 P 598 
[reh den 90 Kan. 865, 136 P 942]. 

Damages to defendant not pleaded 
see infra § 268 text and note 54 


26. Baar v. Smith, 201 Cal. 87, 255 
P 827. 

27. Hennefer v. Hays, 14 Utah-324, 
47 P 90. 

28. First Ave. Coal., etc., Co. v. 
King, 193 Ala. 438, 69 S 549; Fowler 
v. Alabama Iron, etc., Co., 154 Ala, 
497, 45 S 635. 

§ peck of prayer for relief see infra 

29. Murphy v. Barron, 275 Mo. 282, 


205 SW 49. 

{a] Thus a petition in an action to 
quiet title, under Rev. St. (1909) § 
2535, in the usual form and setting 
out that defendant’s claim arises out 
of a tax judgment rendered against 
plaintiff while in the penitentiary and 
also containing a count in the ordi- 
nary form in ejectment, authorizes re- 
lief either in law or equity. Murphy 
v. Barron, 275 Mo. 282, 205 SW 49. 

Joinder of legal and equitable caus- 
es of action generally see supra § 171 
note 22. 


30. Walker v. Roberts, (Mo.) 204 
SW 16; Brandt v. Bente, (Mo.) 177 
SW 377. 


31. Ernst v. Tiel, 51 Cal. A. 747, 197 


. Dolph v. Norton, 158 Mich. 417, 
123 NW 13. : 

33. Ark.—-Conolly v. Rosen, 144 
Ark. 442, 222 SW 716; Liston v. Chap- 


Ill.— Gage v. Curtis, 122 Ill. 520, 14 
NE 30. 

Ky.—Rice v. Roberson, 228 Ky. 171, 
14 SW (2d) 384; Cooper v. William- 
son, 191 Ky. 213, 229 SW 707. 

Md.—Polk v. Rose, 25 Md. 153, 89 
AmD 773. 

Mo.—Hayti Dev. Co. v. Clayton, 281 
Mo. 221, 219 SW 601; Phillips v. 
Broughton, 270 Mo. 365, 193 SW 593; 
Regal Realty, etc., Co. v. Gallagher, 
188 SW 151. 

Ha eee NE v. Bryson, 6 Heisk. 


Tex.—White v. Cooksey, (Civ. A.) 
253 SW 548. 


Utah.—Richey v. Bues, 31 Utah 
262, 87 P 908. 
Wash.—Womach y. Harding, 132 


Wash. 184, 231 P 949; Sloan v. West, 
63 Wash. 623, 628, 116 P 272 [cit Cyc]. 

34. Regal Realty, etc., Co. v. Gal- 
lagher, (Mo.) 188 SW 151. 

35. Stockton v. Lockwood, 82 Ind. 
158; Hunter v. McCoy, 14 Ind. 528. 

36. Davis v. Daniels, 204 Ala. 374, 
85 S 797. 

37. Davis v. Daniels, supra. 

[a] Special prayer for injunctive 
relief in a bill to quiet title, under 
Code (1907) ‘§ 5448, will be disregarded 
by the chancellor. Davis y. Daniels, 
204 Ala. 374, 85 S 797. 

38. Reiner v. Schroeder, 146 Cal. 
411, 80 P 517; Bashore v. Mooney, 4 
Cal. A. 276, 87 P 553; Casstevens v. 
Casstevens, 227 Ill. 547, 81 NE 709, 
118 AmSR 291; O’Brien vy. Gill, 166 
App. Div. 92, 151 NYS 682; Doscher 
v. Wyckoff, 132 App. Div. 139, 116 
NYS 389 [aff 63 Misc. 414, 113 NYS 
655]; Parmely v. Showdy, 86 Misc. 
636, 148 NYS 1086; Katz v. Oben- 
oan 48 Or. 352, 85 P 617, 120 AmSR 


[a] Although plaintiff claims en- 
tire title, he may have judgment for 
an undivided half interest, the evi- 
dence showing it. Tabler v. Peverill, 
4 Cal. A. 671, 88 P 994. 

[b] Prayer in ejectment.—Where 
all the facts necessary to sustain a 
cause of action to remove a cloud are 
alleged, the complaint is sufficient to 
warrant such relief, although the 
prayer is in ejectment. Zimmerman 
v. Schoendfeldt, 3 Hun (N. Y.) 692, 6 
Thomps. & C. 142. 

39. Hamilton v. Hamilton, 78 Misc. 
557, 139 NYS 1095. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 


3§ 257-258] 


spective rights of the parties.*° 
Prayer for general relief. 


40. Pratt v. Rhodes, 142 Wash. 411, 
253 P 640, 256 P 503. 


41. Kellogg v. Schaueble, 273 Fed. 
Wee Lirst DA Ve. Coal” éte, Co. ' Vv. 
King, 193 Ala. 438, 69 S 549; Stivers v. 


Gardner, 88 Iowa 307, 55 NW _ 516; 
Vanderburg v. Williamson, 52 Miss. 


233. 

[a] Illustration.—Where, besides 
the prayer for general relief, the 
only prayer in a bill is for.cancella- 
tion of a deed as a cloud on complain- 
ant’s title, the court cannot decree 
that defendant shall surrender posses- 
sion of the land. Vanderburg v. Wil- 
liamson, 52 Miss. 233. 

{b] In action to guiet title to 
parcel of land as entirety, a prayer 
for general relief will not authorize 
a partition of the land on the the- 
ory that plaintiffs are the owners of 
an undivided interest in the land un- 
der a different title than that set up 
in the petition. Stivers v. Gardner, 88 
Iowa 307, 55 NW 516. 

[ce] Offer to do equity and prayer 
for general relief do not enlarge the 
scope of the bill under the statute to 
quiet title. First Ave. Coal, etc., Co. 
v. King, 193 Ala. 438, 69 S 549. 

42. Ark.—Fuleher v. Dierks Lum- 
ber, etc., Co., 164 Ark. 261, 261 SW 645. 

Cal.—De Leonis vy. Hammel, 1 Cal. 
A-o390,, 82. P' 349. 

" D. C.—Goodman vy. Wren, 34 App. 
16. 

Ill.— Van Zanten v. Van Zanten, 269 
Tll. 491, 109 NE 986. 

* Towa.—Paton y. Lancaster, 38 Iowa 
494. 

Mo.—tTrigg v. Trigg, 192 SW 1011. - 

Nebr.—Merriman v. Hyde, 9 Nebr. 
113, 2 NW 218. 

Tex.—McCullough v. Rucker, 53 
Tex. Civ. A. 89, 115 SW 323. 

[a] Foreclosure of interest by 
nominal holder of equity of redemp- 
tion of mortgaged premises may be 
decreed under a general prayer for 
relief in a petition praying to have 
quieted plaintiff’s title, acquired un- 
der prior foreclosure by adjudging the 
conveyance from the mortgagor to de- 
fendant fraudulent and void as to 
plaintiff. Merriman v. Hyde, 9 Nebr. 
173, 2) NW. 218. 

[b] Injunction.—A general prayer 
in a complaint in an action to quiet 
title is sufficient to support an in- 
junction where the facts alleged war- 
rant it. Los Angeles v. Los Angeles 
Farming, etc., Co., 152 Cal. 645, 93 P 
869. 

{[c] In Kentucky, if no defense is 
made, plaintiff cannot have judgment 
for any relief not specifically de- 
manded; but, if defense is made, he 
may have judgment under a prayer 
for “other relief.” Cooper v. William- 
son, 191 Ky. 213, 229 SW_ 707. 

43. 
269 Ill. 491, 109 NE 986. 

* Towa.—Paton v. Lancaster, 38 Iowa 
494, 

Ky.—Kentucky River Cons. Coal 
Co. v. Frazier, 161 Ky. 374, 170 SW 
986. 

‘Tenn.—Dodd v. Benthal, 
601 


87 
prayed for in the bill may be denied 


A prayer for general 
relief does not operate to enlarge or broaden the re- 
lief sought beyond what the facts in the bill show 
complainant to be entitled to ask,#! but it will en- 
title plaintiff to any relief warranted by the allega- 
tions of the bill*? and the facts proved.*? 
the clear purpose of a bill is to relieve plaintiff’s land 
from the ineubus of a mortgage foreclosure sale, 
allegations which show the invalidity of the sale as 
‘against plaintiff, coupled with a prayer for general 
relief, are sufficient to warrant cancellation of: the 
deed as a cloud on title, although the special prayer 


Ill.—Van Zanten v. Van Zanten, | 


4 Heisk. | 
Utah.—Richey v. Bues, 31 Utah 262, 
iP) 903. 

[a] “Although the special relief |’ 
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~ 


gagor.** 


So, where 


by the decree, yet under the general 
prayer such relief should be granted 
as it may be found, under the alle- 
gations of the bill and the proof in 
support thereof, the complainant is 
entitled to.” Casstevens v. Casste- 
vens, 227 Ill. 547, 550, 81 NE 709, 118 
AmSR 291. 

44. Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886. 

45. U. S.—Steam Stone-Cutter Co. 
v. Jones, 13 Fed. 567, 21 Blatchf. 138. 

Cal—Kittle v. Bellegarde, 86 Cal. 
556, 25 P 55. : 

Colo.—Empire Ranch, etc., Co. v. 
Wilson,:24 Colo. A. 83; 131 P 779. 

Iowa.—Buena Vista County v. Iowa 
Falls, ete., R. Co., 49 Iowa 657. 

Tex.—Cook v. Yandell Realty Co., 
(Civ. A.) 275 SW 850. 

And see cases infra note 48 et seq. 

[a] In statutory action to deter- 
mine title and right of possession of 
personal property, instituted by a 
landlord claiming under foreclosure 
of a landlord’s lien against defendant 
claiming under foreclosure of a me- 
chanic’s lien, it is not error to render 
judement for plaintiff on finding that 
defendant had not established .a me- 
chanic’s lien. Cook v. Yandell Realty 
Co, (CT ex. Civ, As) 220 SW 350: 

[b] In Missouri it has been held 
that, under Rev. St. (1879) § 3692 
(Rev. St. [1889] § 2225), the court 
may pass the title to plaintiff without 


any act to be done by defendant. Ma- 
son v. Black, 87 Mo. 329, 
46. Ala.—Brown_ v. Powers, 167 


Ala. 518,52 S 647; Friedman v. Sham- 
blin, 117 Ala, 454, 23 S 821. 

Cal.—Pearson v. Creed, 78 Cal. 
144, 20 P 302; Pereira Farms Corp. v. 
Simas, 69 Cal. A. 159, 230 P 976; Tab- 
ler v. Peverill, 4 Cal. A. 671, 88.P 994. 

Ida.—Davenport vy. Bird, 45 Ida. 280, 
26102 169) 

Ky.—Mullins v. Hall, 112 SW 220. 


Mo.—Mirick v. Booten, 304 Mo. 1, 
262 SW 1088. P 
Utah.—Sheppick v. Sheppick, 44 


Wtan st Asse. 1G 9 

{a] Plaintiff having title to only 
part of land claimed.—Under Acts 
(1892-1893) p 42, authorizing any per- 
son in peaceable possession of land, 
claiming to own any part thereof, to 
quiet title thereto, when it appears 
that the title to only the part claimed 
by complainant is in him, the court 
should ascertain the facts, and decree 
accordingly. Friedman v. Shamblin, 
117 Ala. 454, 23 S 821. 

[b] Judgment adjudging- one half 
of land to plaintiff and one half to in- 
tervener.—Defendants, in an action to 
quiet title, having shown no title to 
the land, are not prejudiced by a judg- 
ment adjudging “one half of the land 
to plaintiff, and one ha’f to an inter- 
vener who claims under purchase 
from plaintiff after the commence- 
ment of the action, where plaintiff 
would otherwise be entitled to the 
whole of the land. Pearson v. Creed, 
coneae 144, 20 P 302. 

Cc 
any right or title in or to land, but 
title was quieted in plaintiff as toa 
part thereof, it was not error to deny 
plaintiff further relief. Smith  v. 
Thomas, 120 Iowa 12, 94 NW 259. 

{d]- Award of part of land only 
held erroneous.—Where plaintiff held 


Where neither party proves: 
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was for redemption and reconveyance to the mort- 


[§ 258] ¢. Relief to Plaintiff—(1) In General. 
The relief authorized in a suit to quiet title is equi- 
table, and consists in a judgment quieting title to the 
land in dispute,*® or to so much thereof as plaintiff 
shows himself entitled;4® and the fact that plaintiff 
alleges ownership in fee does not preclude the court 
from awarding him an easement.*? 
also award such incidental relief as may be proper 
or necessary to make the main relief complete,** 
such as foreclosure of a deed which has been de- 
clared to be a mortgage,*® or may, In a proper case, 


The court may 


the legal title to land of which de- 
fendant was in possession, and plain- 
tiff had made improvements thereon 
during a period of twenty years or 
more, so that the value had advanced 
from the three hundred or three hun- 
dred and fifty dollars which plaintiff 
had paid for it to one thousand five 
hundred dollars, plaintiff was never- 
theless entitled to a decree for the 
entire right and interest. Sheppick 
v. Sheppick, 44 Utah 131, 138 P 1169. 

[e] Im: Texas, under Rev. St. 
(1895) arts 3343, 3344, giving title to 
land after ten years’ adverse posses- 
sion, such possession not to exceed 
one hundred and sixty acres, includ- 
ing improvements, it was held, on 
averments of the petition, in a suit to 
quiet title to one hundred and sixty 
acres out of a larger tract, based on 
the statute, that the court might 
award plaintiffs one hundred and six- 
ty acres with two sets of improve- 
ments thereon. Ball v. Filba, (Civ. 
Ae LD OOS VV ROC Ones 

47. Bashore v. Mooney, 4 Cal. A. 
20, ASde cea DD os 

[a] Greater title alleged includes 
lesser, and there is no rule that pre- 
vents the court from’ granting lesser 
relief than that demanded. Bashore 
v. Mooney, 4 Cal. A. 276, 87 P 553. 

48. U.S—Connecticut Gen. L. Ins. 
Co. v. Welden, 246 Fed. 265. 

Ala.—Cooper v. W. P. Brown, etc., 
Lumber Co.,, 214 Ala. 400; 108 S 20; 
Dixie Grain Co. v. Quinn, 181 Ala. 208, 
61 S 886. 

Cal.—Dorris v. McManus, 8 Cal. A. 
576, 86 P 909. 

Conn.—Spencer vy. Merwin, 80 Conn. 
330, 68 A 370. % 

Iowa.—Buena Vista County v. Iowa 
Falls, etc., R. Co., 49 Iowa 657. 

Ky.—Daniel v. Middleton, 132 Ky. 
TOE ETE S Wei 21 

Mo.—Armor v. Frey, 253 Mo. 447, 
161 SW 829; Lambert v. St. Louis, 
ete., R. Co., 212) Mo. 692, 111 SW 550; ° 
State v. Philips, 97 Mo. 331, 10 SW 
486,73 RA’ 1563" f5 : 

N Y.—Brennan v. Buffalo, 162 N. Y. 

v. Hindman, 


491, 57 NE 81. 

Tex.—Berry 61 Tex. 
Civ, A. 291, 129 SW.1181. 

W. Va.—Whitehouse v. Jones, 60 W. 
Va. 680, 55 SE 730, 12 LRANS 49. 

[a] Restoration of deed to pur- 
chaser.—Where a third person was 
given a deed to Jand by a vendor, and 
had the deed recorded, equity, having 
obtained, jurisdiction of a suit by a 
purchaser against the vendor and the 
third person to quiet title, will require 
the vendor to restore to the purchaser 
a deed which the vendor held as the 
purchaser’s agent' to have recorded. 
Husson v. Campbell, 207 Ala. 637, 93 

Cross: references: 

Construction of written instruments 

see Supra § 241. 1 
Damages see infra § 263. 


Delivery of possession of property see 


-infra § 262 
Injunction see infra § 260. 
Pao see infra text and notes 61, 


Recovery of: 
Rents and profits see\infra § 264. 
Taxes paid see infra § 265. 
49. -Estes.v. Lucky, 133 Ark. 97, 
201 SW 815; Niehaus v. Shetter, 78 Ov. 
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grant certain relief to plaintiff on finding the title to 
be in defendant.°° But the court should not grant 
relief which is not properly incidental,®? or which 
is unjust or inequitable,°? or in excess of that to 
which plaintiff is entitled.» And where the alleged 
cloud is found to be a valid lien, defendants, who had 


conveyed the land to plaintiff by a deed reciting that 


j 


it was free from encumbrances, cannot be adjudged 
to pay the lien.°4 The court may adjudge that de- 
fendant’s claims are unfounded and invalid®® with- 
out expressly determining’ that plaintiff is the owner 
or has an interest in the land.®* Where title is quiet- 
ed in a vendor in his suit against the vendee, it is 
error to render judgment in plaintiff’s favor for a 
balance due on the purchase price.®?7 But where 
defendant sets up his possession under a contract by 
plaintiff to convey the land, a decree quieting title in 
defendant should be made subject to the payment 
of the purchase price by him from the time he took 
possession,®® or the decree may require plaintiff to 
convey to defendant on payment of the amount due 
within a designated time, and provide that on de- 
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fendant’s default plaintiff’s title will be quieted;°° 
and in some eases it has been held that, where title 
is decreed in defendant, the court may render a per- 
sonal judgment against him for the unpaid purchase 
price.°° 

Partition. Where plaintiff seeks to establish an 
equitable interest in land, he may in the same suit 
have partition,®! but the rule is otherwise where he 
counts solely on his legal title.°” 

[§ 259] (2) Cancellation and Reformation. The 
court may decree the cancellation,®® or, in some cases, 
the ‘reformation,®* of the instrument constituting 
cloud on plaintiff’s title, unless the nature of the 
instrument forbids such relief;°* and the fact that 
the instrument is void on its face, and hence is not 
a cloud on title, will not preclude cancellation when 
necessary to give complete relief.°° But cancella- 
tion is not the exclusive means of removing a cloud ;°* 
relief may be had by a mere adjudication of good 
title in plaintiff,°* and it is sufficient for the decree 
merely to recite that plaintiff’s title is quieted as 
to the instrument under which defendant claims,°® 


447, 153 P 486. 

50. Cole v. Austin, 107: Conn. 252, 
140 A 108. 

[a] Relief held properly denied.— 
roe v. Auston, 107 Conn. 252, 140 A 

Right of plaintiff to compensation 
for improvements see infra § 266. 

51. Berry v. Hindman, 61 Tex. Civ. 
A. 291, 129 SW 1181 (personal judg- 
Aa against defendant held improp- 
er). 

52. Ross v. Sanderson, 63 Okl. 73, 
162 P 709. 

[a] In suit to quiet title forfeited 
by breach of condition subsequent in 
deed, a decree is inequitable which re- 
quires defendant to replace on the 
land, or pay the value of, a building, 
the construction of which breached 
the condition and which was removed 
pending suit. | Ross y. Sanderson, 63 


OK 7 3551624P. 709. 

53. Davenport v. Bird, 45 Ida. 280, 
261 P 769; Sleeper v. Killion, (Iowa) 
157 NW 226. 

[a] Rule applied.—A decree 
against defendant mortgagee in an 


action quieting title by an owner 
claiming only that the foreclosure 
was ‘invalid as to him should not ex- 
tinguish defendant’s rights under the 
mortgage, »ut only those under the 
foreclosure. Sleeper Vv. Killion, 
(Iowa) 157 NW 226. 


54. Oriz de Bertran v. Pou, 6 Porto 
Rico Fed. 1. 
55. Peo. v. Center. 66 Cal. 551, 5 P 


263. 6 P 481; Windom v. Wolverton, 
40 Minn. 439, 42 NW 296. 

56. Coe v. Rockman, 126 Wis. 515, 
106 NW 290. 

57. Sausalito Bay Land Co. v. Sau- 
salito Impr. Co., 166 Cal. 302, 136 P 57. 

58. Ida County Sav. Bank v. John- 
ston, 156 Iowa 234, 186 NW 225. 

59. Schaeffer v. Hofmann, 4 Cal. 
Unnep! Cas: (839, 37,932. 


60. Runyan'yv. Herrod, 62 Okl. 87, 
162 P 196. 
61. Armor vy. Frey, 253 Mo. 447, 
161 SW 829. 
62. Armor v. Frey, supra. 
U. S.—Kellogg v. Schauebl, 


63. 
273 Fed. 1012; Steinkuhl v. York, 22 
F. Cas. No. 13, 356, 2 Flipp. 378. 

Ala:—Cox v. Parker, 212 Ala: 35,101 
S 657; Joiner v. Glover, 201 Ala. 279, 
78 S 55; Cowan v. Sapp, 74 Ala. 44; 
Lockett v. Hurt, 57 Ala. 198; Ray v. 
Womble, 56 Ala. 32; Rea v. Long- 
street, 54 Ala. 291. 

Colo. —Drummond vy. Christensen, 85 
Colo. 284, 275 P 906. 

Conn. — Spencer vy. Merwin, 80 Conn. 
330, 68 A 370. 

Iil.—Glos v. Woodard, 202 Ill. 480, 
67 NE 3; Conwell v. Watkins, 71 Ill. 


488; Redmond vy. Packenham, 66 IIl. 
434; Rucker v. Dooley, 49 Ill. 377, 99 
AmD 614. 

Kan.—Grove y. Jennings, 46 Kan. 
366, 26 P 738. 

Md.—Duval v. Wilmer, 88 Md. 66, 41 


A. 122; Polk v:. Rose; 25 Md. 153, 89 
AmD 778. 

Mass.—Nickerson v. Loud, 115 
Mass. 94; Clouston v. Shearer, 99 
Mass. 209. 


Mich.—Rowland v. Doty, Harr. 3. 
Miss.—Huntington y. Allen, 44 Miss. 


654. 
Nebr.—Tourtelotte vy. Pearce, 27 
136 NYS 


Nebr. 57, 42 NW 915. 

N. Y.—-Meyer v. Wilcox, 
337 [aff 153 App. Div. 907 mem, 137 
NYS 1129 med Bushnell y. Harford, 
4 Johns. Ch. 


OM Wilson, v. Cox, 100 Okl. 300, 
229 BP) 267. 

Pay 272 Pa. 489, 
116 A 387; Lewis v. Parrott, 37 Wkly 
NC 330 


S. G—State Univ. v. Columbia 
Academy, 85 S. C. 546. 67 SE 951. 

Tenn.—Porter v. Jones, 6 Coldw. 
318; Williams v. Talliaferro, 1 Coldw. 
37; Anderson y. Talbot, 1 Heisk. 407; 
Almony v. Hicks, 3 Head 39: Jones v. 
Perry, 10 Yerg. 59, 30 AmD 430; John- 
son vy. Cooper, 2 Yerg. 524, 24 AmD 
502. 

Wash.—Cushing v. Spokane, 45 
Wash. 193, 87 P tion 122 AmSR 890. 

W. Va. — Hyman Vv. Swint, 94 W. Va. 
627, 119 SE 866; Gilbert v. McCreary, 
87 W. Va. 56, 104 SH 278, 12 ALR 1172; 
Whitehouse v. Jones, 60 W. Va. 680, 
55 SE 730, 12 LRANS 49. 

Wis.—Pier v. Fond du Lac, 38 Wis. 
470. 

{a] Cancellation of record.—(1) 
The cancellation of a record of an in- 
strument purporting to affect plain- 
tiff’s title is proper as an incident to 
a decree quieting title in plaintiff, on 
finding that the adverse claim set up 
by defendant’s answer and cross pe- 
tition is groundless, although such in- 
strument is insufficient to constitute 
a cloud. Wilson v. Cox, 100 Okl. 300, 
229 P 267. (2) An order requiring 
city authorities to cancel, as a cloud 
on title, certain liens for street as- 
sessments barred by limitations, 
should not require an entry on the 
city records indicating payment of 
such liens, and thereby charging the 
city treasurer with receipt of the 
funds, but the cancellation should 
state that it was made in conformity 
to the judgment of the court. Cush- 
ing v. Spokane, 45 Wash. 193, 87 P 
1191, 122 REE 890. 

64. Ind.—Brier v. Rosebrock, 76 
Ind. A. 290, 181 NE 248. 


Kan.—Grove v. Jennings, 46 Kan. 
366, 26: P 738. 

Ky.—Daniel v. Middleton, 132 Ky. 
wes. 116 SW 721. 


Y.—Burtis vy. Amory, 61 N. Y. 
619 mem. 
Ss. C—State Univ. v. Columbia 


Academy, 85 S. C. 546, 67 SE 951. 

Wis.—Pier v. Fond du Lac, 38 Wis. 
470. 

[a] Mistake in deed may be cor- 
rected where all the parties are be- 
fore the court. Daniel v. Middleton, 
132 Ky..172, 116 SW 721, 

[b] -In Missouri (1) a _ sheriff’s 
deed cannot be reformed in a suit to 
quiet title. Marley v. Norman’s Land, 
ete, .Co.,. 289) Mo 221, 5232 sS Wwe. 7043 
Brannock v. McHenry, 252 Mo. 1, 158 
SW 385. \(2)) But the recognition of 
a patent clerical error or omission in 
a sheriff’s deed for land sold for tax- 
es is not a reformation of the deed. 
Marley v. Norman’s Land, etc., Co., 
supra. : 

65. State Univ. v. Columbia Acad- 
emy, 85 S. C. 546, 67 SE 951. 

{a] Claim under public statute.— 
Where an instrument creates a cloud 
on title, and suit is brought to remove 
the cloud, relief is generally awarded 
by cancellation or amendment of the 
instrument; but where the nature of 
the instrument is such that this can- 
not be done, the court may make such 
other decree as justice may require; 
and, where the cloud arises by a claim 
of title under a public statute, the 
court cannot cancel or alter the stat- 
ute, but it may declare whether the 
statute and the assertion of right 
thereunder operate to cast a cloud on 
the title of the party in possession. 
State Univ. v. Columbia Academy, 85 
SO. 46, Ole eo oie 

66. Service v. West, 60 Colo. 366, 
153 P 446. P 

67. Hyman v. Swint, 94 W. Va. 627, 
119 SE 866; Gilbert v. McCreary, 87 
W. Va. 56, 104 SE 273, 12 ALR 1172. 

{a] Construction of writ ngs.— 
While usually, in a suit to quiet title, 
relief is sought by way of cancella- 
tion of defendant’s muniments of ti- 
tle, yet relief may be had by construc- 
tion of deeds or other writings under 
which plaintiff claims title, so oe = 
adjudge the title in him. Hyma 
Swint)> 94. Wie Va. 627, e119 SE ‘866. 
And see supra § 241. 

68. Gilbert v. McCreary, 87 W. Va. 
56, 104 SE 2738, 12 ALR 1172. 
_ 69.. Kittle v. Bellegarde,; 
556, 25 P 55; McLennan v. McDon- 
nell, 78 Cal. 273, 20 P 566; Empire 
Ranch, etc.. Co. v. Wilson, 24 Colo. A. 
83, 131 P 779; Cooper v. Williamson, 


86 Cal. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or to declare that such instrument is null and void,*° 
without expressly ordering it to be canceled or set 
aside. So, instead of cancelling the instrument, the 
court may limit its effect.71_ But it has been held 
that a decree which merely declares plaintiff. to be 
the owner, without finding or removing any cloud, 
is erroneous.*? 

[§ 260] (3) Injunction.’? The relief to plaintiff 
may consist in enjoining defendant from the further 
assertion of his claims.7* And where there are nu- 
merous defendants, each claiming an undivided in- 
terest in the land, and all basing their claims on the 
same right, equity will enjoin the prosecution of 
pending actions in ejectment for the recovery of the 
interests claimed by them respectively.7° But since 
the question of title is not usually involved in an ac- 
tion for unlawful detainer,’® such an action, brought 
previously to the filing of the bill to remove a cloud 
from title, will not be enjoined.7* In an action to 
quiet title to a homestead, where the adverse claim 
or cloud consists of a Judgment against the owner, 
the decree should not perpetually enjoin the judg- 
ment creditor from asserting his lien on the prem- 
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ises, since he ought not to be deprived of his right 
to assert such lien at any future time if the property 
should cease to be impressed with the homestead 
character.*§ 

[§ 261] (4) Conveyance to Plaintiff. It has been 
held that, in a suit to set aside an instrument as a_ 
cloud on title, it is erroneous to decree a conveyance 
by defendant to plaintiff of the title derived through 
such instrument,*® if there is nothing to show a trust 
relation or other equitable grounds for such relief.*? 
On the other hand it has been held that the judgment 
or decree for plaintiff may order defendant to ex- 
ecute releases or conveyances when necessary to af- 
ford complete relief,*t as where plaintiff bases his 
right on an equitable title,?? or where a trust deed 
exists.8 

Appointment of commissioner to convey title. In» 
a suit to quiet title against a nonresident, the court 
may, on decreeing relief to plaintiff, appoint a spe- 
cial commissioner to convey to him the legal title.*# 

Relief against tax title should not be a decree for 
the release of such title or its conveyance to plain- 
tiff,8® but for a perpetual injunction against its as- 


191 Ky. 213, 229 SW 707. 

[a] “A judgment . . . that the 
defendants have no right. title, or in- 
terest in or lien upon the land in ques- 
tion is equivalent to a judgment can- 
eeling all papers and proceedings up- 

_ on which the.adverse claim is found- 
ed.” Kittle v. Bellegarde, 86 Cal. 556, 
564, 25 P 55. - 

70. Gibbons vy. Peralta, 21 Cal. 629; 
aelden v. Stickney, 1 App. (D. C.) 

[a] Decree pronouncing that in- 
strument is fraudulent and void has 
the effect to remove any cloud result- 
ing from its execution, without an 
express direction that it be set aside. 
Gibbons v. Peralta, 21 Cal. 629. 

{b] Decree sufficient where deed 
which did not constitute cloud on ti- 
tle was declared nullity.—Welden v. 
Stickney, 1 App. (D. C.) 343. 

71. Fox v. Coon, 64 Miss. 465,1S 


629. 

[a] Illustration.—On a, bill to set 
aside a certain deed as a cloud, if the 
“circumstances under which defendant 
obtained the title are such that he 
holds the fee in trust for plaintiff, 
subject to a life estate in himself, free 
from any trust, plaintiff is entitled to 
have the effect of the deed limited by 
decree. Fox v. Coon, 64 Miss. 465, 1 
S 629. 

72. Harms v. Kransz, 167 Ill. 421, 
47 NE 746. 

73. Cross references: 

Mandatory injunction to enforce de- 
cree quieting title see infra § 285. 
Restraining threatened acts. which 
would constitute cloud see supra §§ 

60-70. 

Temporary injunction against acts in 
reference to property pending suit 
see supra § 153. 

74. U.S.—Smith Oyster Co. v. Dar- 
bee, etc., Oyster, etc., Co., 149 Fed. 555. 

Cal.—Wolf v. Gall, 174 Cal. 140, 162 
P 115; Los Angeles v. Los Angeles 
Farming, etc., Co., 152 Cal. 645, 93 P 
869, 1135 [app dism 217 U. S. 217, 30 
Sct 452, 54 L. ed. 736]; Brooks v. 
Calderwood, 34 Cal. 563; Moranda v. 
Mapes, (A.) 280 P 7138. 

Ill.— Penkala v. Tomezyk, 317 Ill. 
856, 148 NE 64; Pratt v. Kendig, 128 


Til. 293, 21 NE-495; Reed v. Reber, 
62 Ill’ 240; Barnett v. Cline, 60 Ill. 
205. 


Towa.—Coulthard v.’ Davis, 151 
Iowa 578, 131 NW 1088. 

Ky.—Perry v. Eagle Coal Co., 170 
Ky. 824, 186 SW 875. , 

Miss.—-Christian v. O’Neal, 46 Miss. 
669. 

Mo.—Phillips  v. 270 


Mo. 365, 193 SW 593. 
[51 C. J.—18] 


-Broughton, 


Nebr.—Tourtelotte v. Pearce, 27 
Nebr. 57, 42 NW 915. . 
Harford, 4 


N. Y.—Bushnell vy. 
Johns, Ch.730d: 

N. C.—Ormand Min. Co. v. Gambrill, 
oe MilSh Cones Ney Cavs6l yal OC aiSi 

Oh.—-Bartholomew v. Lutheran 
Cong: (35 Oh st, i567: 

i Pa.—Lewis v. Parrott, 37 WklyNC 
330. 

Utah.—Richey v. Bues, 31 Utah 262, 
SineeOse 

W. Va.—Whitehouse v. Jones, 60 
W. Va. 680, 55 SE 730, 12 LRANS 49. 

{al Necessity of injunction.—In- 
junction in a judgment against exe- 
cuting deeds in pursuance of the cer- 
tificates of sale upon which -the ad- 
verse claim is founded is proper in 
so far as it is ancillary to the prin- 
cipal relief and necessary to make 
that relief effectual; and if it is un- 
necessary to enjoin the execution of 
void deeds, the injunction is super- 
fluous, and cannot injure defendants. 
Kittle v. Bellegarde, 86 Cal. 556, 25 P 
55. To same effect Dorris v. Mc- 
Manus, 8 Cal. A. 576, 86 P 909. 

[b] Restraining cutting of timber. 
—Equity, having jurisdiction to re- 
move a cloud from title, may, as inci- 
dent to relief, enjoin the cutting of 
timber by claimant under a bad title. 
Whitehouse vy. Jones, 60 W. Va. 680, 55 
SE 730, 12 LRANS 49. 

75. Commodores Point Terminal 
Co. v. Hudnall, 283 Fed. 150. 

76. Knott v. Smith, 79 Fla. 628, 84 
S 660. 

Generally see 
Detainer § 40. | 

77. Knott v. Smith, 79 Fla. 628, 84 


S 660. 

78. Corey v. Schuster, 44 Nebr. 269, 
62 NW 470; Klemmens v. Cassopolis 
First Nat. Bank, 22 N. D. 304, 133 NW 
1044. 

79. Schultz v. Schultz, 274 Ill. 341, 
113 NE 638; Casstevens v. Casstevens, 
227 Ill. 547, 81 NE 709; Glos v. Wood- 
ard, 202) 211. 480, 67 NE 33 Pratt v. 
Kendig, 128 Ill. 293, 21 NE 495; Con- 
well v. Watkins, 71 Ill. 488; Rucker 
v. Dooley, 49 Ill. 377, 99 AmD 614. 

80. Reed y. Reber, 62 Ill. 240. 

81. U. S.—Central Pac. R. Co. v. 
Dyer, 5 F. Cas. No. 2,552, 1 Sawy. 641. 
“ Cal.—Chandler v. Chandler, 55 Cal. 

67. 

Kan.—Grove y. Jennings, 46 Kan. 
366, 26 P 738. 

Ky,.— Beard v. Smith, 6 T. B. Mon. 
430; ‘Loftus v. Cates, 1 T. B. Mon. 
97 


Forcible Entry and 


Md.—Brown v. Stewart, 56 Md. 421. 
Mass.—Russell v. Deshon, 124 


Mass. 342. 
Mich.—Rowland v. Doty, Harr. 3. 
N. Y.—Troup v. Wood, 4 Johns. Ch. 


228. 
Va.— Yancey v. Hopkins, 1 Munf. 
(15 Va.) 419. 


AS ene v. Fond du Lac, 38 Wis. 

[a] Decreeing release of claim to 
mortgage.—Where a mortgage has 
been satisfied, on a. bill by a mortga- 
gor to remove it as a cloud on its ti- 
tle, the court will compel the mort- 
gagee to execute a release of record 
all claim to the mortgage, as required 
by Code art 24 §§ 33-35. Brown v. 
Stewart, 56 Md. 421. 

[b] Release of title acquired pen- 
dente lite.—On a bill to quiet title, a 
decree of release of all interest at 
the time when the decree is rendered 
is correct; if defendant acquired title 
between the time of answer and the 
decree, he should have applied for 
leave to amend his answer. Starling 
vy. Hardin, 2 Bibb (Ky.) 519. 

{[c] Im Maine, under Rey. St. c 82 
§ 30, a decree divesting a person of 
title to land is effectual when recorded 
in the office of the register of deeds, 
and the execution of a deed from such 
person is not necessary. Hinds v. 
Hinds, 126 Me. 521, 140 A 189. 

82. Blake v. O’Neal, 63 W. Va. 483, 
61 SE 410, 16 LRANS 1147. 

83. McFall v. Kirkpatrick, 236 Ill. 
281, 86 NE 139; Redmond v. Packen- 
ham, 66 Ill. 434; Ducker v. Stubble- 
field, 9B. Mon. (Ky.)- 5773) Kay w. 
Scates, 37 Pa. 31, 78 AmD 399. 

[a] Aiding defective execution of 
power coupled with trust by directing 
conveyance.—Land was devised for 
the payment of a certain debt, and 
the executor was empowered by the 
will to sell it for that purpose, and 
the executor assumed and paid the 
debt, and afterward sold the land. 
It was held, on a bill in equity by the 
purchaser to perfect his title, that the 
heirs at law should be decreed to con- 
vey the land to the purchaser, he be- 
ing admitted to the rights of the 
executor, who had discharged the 
debt. Ducker v. Stubblefield, 9 B. 
Mon. (Ky.) 577. 

[b] Master’s deed, made in behalf 
of a trustee, conveying land to com- 
plainant, passes the legal title as ef- 
fectually as a deed made by the trus- 
tee himself. McFall v. Kirkpatrick, 
236 Ill. 281, 86 NE 139. 


84. Patton v. Hicher, 85 W. Va. 465, 
102 SE 124, 
85. Reed v. Reber, 62 [Ill]. 240; 


Barnett v. Cline, 60 Ill. 205. 
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sertion.§® 
Conveyance from third person. 


not decree that defendant procure a conveyance in 
favor of plaintiff from a nonresident who is not a 


party to the proceedings.** 


[§ 262] (5) Delivery of Possession. 
been laid down in some eases that delivery of pos- 
session of the land cannot be decreed as a mere in- 
But this rule may 

be, and in some jurisdictions has been, varied by ex- 
press or implied statutory provisions,®® and it has 
been held that, on quieting plaintiff’s title, the court, 
in order to give complete relief and avoid litigation, 
will order possession to be given to him.°®° 
[§ 263] (6) Recovery of Damages. 
held that damages for wrongfully withholding pos- 
«session of the property cannot be awarded to plain- 


cident to the bill to quiet title.§§ 


86. Reed v. Reber, 62 Ill. 240; 
Barnett v. Cline, 60 Ill. 205. 

87. Ex p. Deickman, 33 Okl. 749, 
U2 107% 

88. Steam Stone-Cutter Co. v. 
Jones, 13 Fed. 567, 21 Blatchf. 138; 
Wofford v. Bailey, 57 Miss. 239; Van- 
derburg v. Williamson, 52 Miss. 233; 
Eze'le v. Parker, 41 Miss. 520. 

Ta] Relief to p'’aintiff must, as 
general rule, be confined to perfecting 
his title to the land in controversy. 
Steam Stone-Cutters Co. v. Jones, 13 


Fed. 567, 21 Blatchf. 138; Wofford 
v. Bailey, 57 Miss. 239. 
89. See statutory provisions; and 


eases infra note 90. 

30. U. S.—Connecticut Gen. L. Ins. 
Co. v. Welden, 246 Fed. 265; Steinkuhl 
fe York, 22 F. Cas. No. 13,356, 2 Flipp. 

6. 

Ill.—Penkala v. Tomezyk, 317 Ill. 
356, 148 NE 64; Green v. Spring, 43 
m. 280; Holden v. Holden, 24 Ill. A. 
106. 

Iowa.—Coulthard v. Davis, 151 Iowa 
578, 131 NW 1088; Wyland v. Mendel, 
78 Iowa 739, 37 NW 160. 

N. Y.—Ford v. Belmont, 69 N. Y. 567 
faff 35 N. Y. Super. 135]; Rozwadow 
Young Men’s Assoc. v. Langweil, 136 
NYS 1065. 

N. D.—Burke v. Scharf, 19 N. D. 227, 
124 NW 79. 

Okl.—Honeyman v. 124 
Okl. 18, 253 P 489. 

Tenn.—Bouldin v. Taylor, 152 Tenn. 
97, 275 SW 840; Ross v. Scott, 15 Lea 
479; Anderson v. Talbot, 1 Heisk. 407; 
Porter v. Jones, 6 Coldw. 313; Wil- 
liams v. Talliaferro, 1 Coldw. 37; AIl- 
mony v. Hicks, 3 Head 39; Jones v. 
Perry, 10 Yerg. 59, 30 AmD 430; John- 
son vy. Cooper, 2 Yerg. 524, 24 AmD 
502. 

{a] Where deeds are merely voida- 
ble, equity can take jurisdiction of the 
entire case, and not only cancel the 
instruments as clouds upon the title, 
but can also decree possession. Kel- 
logg v. Schaueble, 273 Fed. 1012. 

{b] Where defendant in possession 
disclaims, plaintiff may amend his pe- 
tition by asking a writ of possession. 
Wyland v. Mendel, 78 Iowa 739, 37 NW 


160. 

In California (1) under Code 
Civ. Proc. § 380, it is expressly pro- 
vided that, if the judgment is for 
plaintiff, he may have a writ of pos- 
session for the premises. Martin vy. 
Bartmus, 189 Cal. 87, 207 P 550; Lan- 
dregan v. Peppin, 94 Cal. 465, 29 P 
771; Kitts v. Austin, 83 Cal. 167, 23 
P 290; Peo. v. Center, 66 Cal. 551, 5 
P 263, 6 P 481. (2) In an action to 
determine an adverse claim to real 
property, brought by a person in pos- 
session at the time when the action 
was commenced, but who, during its 
pendency, is turned out of possession, 
a judgment in favor of plaintiff may 
provide for a restitution of the prem- 
ises, and such action is not thereby 
changed into one for the recovery of 


' Andrew, 
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tiff as incidental relief in an action to quiet Hila or 


The court can- 


remove a cloud thereon,®* and that it is improper to 
award plaintiff attorney’s fees and traveling expenses 
incurred by him.°? 


On the other hand it has been 


held that plaintiff may, as an incident to the action, 


The rule has 


pended by him 
cloud,°® 


It has been 


the possession of the land, but re- 
mains an equitable one. Polack v. 
Gurnee, 66 Cal. 266, 5 P 229, 610. (3) 
In proceedings to put in possession 
the party who recovered in a suit 
to quiet title, the court cannot try 
or determine any proprietary rights 
which persons other than defendant 
may assert in the land. Dresser v. Al- 
len,.25"Cal Av 124425 Pagid 

[dad] Is Missouri (1) under Rev. St. 
(1879) § 3693,.the court could issue a 
writ of possession to put plaintiff in 
possession. Mason v. Black, 87 Mo. 
3829. (2). On the other hand it was 
held that, in an action under Act of 
1897 (Rev. St. [1899] § 650) by one 
out of possession, the court could not 
award possession to plaintiff. Bed- 
ford v. Sykes, 168 Mo. 8, 67 SW 569. 
(3) But, under L. (1909) p 343, amend- 
ing the act of 1897, and providing 
that, if the same is asked for in the 
pleadings by either party, the court 
may, in an action thereunder, award 
complete relief whether legal or equi- 
table, a decree awarding possession 
to plaintiff is proper, even though the 
facts relating thereto are not pleaded 
in a separate count. Matthews v. 
Karnes, 320 Mo. 962, 9 SW (2d) 628, 
632 [cit Cyc]. Compare Koehler v. 
Rowland, 275 Mo. 573, 205 SW 217 
(holding that L. [1909] p 343 did not 
enlarge the scope of the statute so as 
either to repeal the statutes relating 
to ejectment or to provide for giving 
possession in an action brought under 
it, but that a count in ejectment could 
be added where plaintiff was out of 
possession, and that, where a cause of 
action is stated for relief under the 
statute, and in the same count there is 
a prayer for possession, the court 
could award possession if defendant 
made no objection to the pleading by 
motion to elect or otherwise); Armor 
v. Frey, 253 Mo. 447, 161 SW 829 (hold- 
ing that, in a suit to quiet title, a re- 
covery of possession of the real prop- 
erty is not essential; this being so 
even though the amendment of 1909 
was intended to give full affirmative 
relief in case the suit was changed 
from one to quiet title to one to quiet 
title and give possession). 

{e] In Montana, under the express 
provision of Rev. Codes (1921) § 9081, 
if judgment be for plaintiff, he may 
have a writ of possession. Doggett 
v. Johnson, 82 Mont. 338, 267 P 292. 

[f] In Washington, in an action 
under the statute by one not in pos- 
session, claiming an equitable title, 
the court may grant adequate relief 
even to the extent of awarding pos- 
session. Garvey v. Garvey, 52 Wash. 
516, 101 P 45; Brown v. Baldwin, 46 
Wash. 106, 89 P 483. 

Uniting prayer for possession with 
Her hig for removal of cloud see supra 

91. Steam Stone-Cutter Co. v. 
Jones, 13 Fed. 567, 21 Blatchf. 138. 

92. Brown vy. Citizens’ Nat. Bank, 


together with punitive damagés.°®°® 
where it is found that plaintiff has no title, a claim 
‘for damages falls with the claim of title.®7 
there be a recovery on a claim for waste where there 
is no proof of any wanton or willful destruction, or 
neghgent use, of the property.’ 


recover damages for injury to the land,®? and for 
other injury sustained by him by reason of defend- 
ant’s wrongful acts,°* and that, where a cloud has 
been wrongfully and willfully cast on the property, 
plaintiff may recover reasonable sums necessarily ex- 


in procuring the removal of the 
But 


Nor ean 


Boyer, 


And it has been 
38 Wyo. 469, 269 P 40. 

93..,-Cal. — Coley v. Hecker, 268 P 
626, 272 P 1045. 

Fla. —Gasque v. Ball, 65 Fla. 383, 
62 S 215. 

Ind.—Scheigert v. 69 Ind. 
A. 674, 122 NE 670. 

Ky.—Kay v. Joyce, 18 Ky. Op. 850. 

Mo.—Hill v. Ballard, 178 SW 445. 

N. D.—Golden Valley Land, etc., Co. 
v. Johnstone, 21 N. D. 101, 128 ‘NW 
691, AnnCasi913B 631. 

Tenn. —Whitaker v. Poston, 120 
Tenn. 207, 110 SW 1019. 

{a] Diminished rental value.—In 
actions to quiet title to strips of im- 
proved land upon which defendants 
have encroached, diminishing the 
rental value of the property, the meas- 
ure of damages is usually the dif- 
ference in the rental value occasioned 


by the encroachment and obstruction, 
although, under proper circumstances, 
the recovery may take a wider scope. 
Scheigert v. Boyer, 69 Ind. A. 674, 122 


NE 670 

[b] ‘Interest.—On a bill to estab- 
lish title to land and recover the value 
of timber cut, the allowance or dis- 
allowance of interest on the value of 
the timber cut is largely in the chan- 
cellor’s discretion. Whitaker v. Pos- 
ton, 120 Tenn. 207, 110 SW 1019. 

Rents and profits see infra § 264. 

94. Chicago Land, etc., Co. v. Dor- 
ris, 139 Ark. 333, 213 SW 759; Mul- 
len v. Callanan, 167 Iowa 367, 149 NW 

[a] 
quiet title by one holding a valid tax 
title, the decree properly adjudged 
that she recover damages for defend- 
ant’s unlawful acts in claiming the 
timber and posting it, thus prevent- 
ing a sale by plaintiff through her 
agents. Chicago Land, etc., “Co. v. 
Dorris, 139 Ark. 333, 213 SW 759. (2) 
In an action to quiet plaintiff’s title 
against certain fraudulent convey- 
ances, by means of which she was in- 
duced to surrender her title and there- 
after to repurchase it at an advanced 
price, plaintiff is entitled to recover 
as damages the difference between the 
amount originally paid and the amount 
paid for the subsequent conveyance. 
Mullen v. Callanan, 167"lowa 367, 149 
NW 516. 

95. McKown v. McDonald, 130 Okl. 
258, 267 P 249; McKown v. Maud First 
Nat. Bank, 130 Okl. 257, .267 P 249; 
McKown vy. Farmers’ Lumber Co., 136 
Okl. 257, 267 P 248; McKown v. Green, 


130 Ol lee CASE Pp 248; McKown vy. 
Cuff, 130 OK. 256, 267 P 248; Mce- 
Kown v. Green, 130 Okl. 256, 267 P 


247; McKown v. Phillips, 130 Okl. 255, 
267° P 247; McKown v. Haught, 136 
OKI.-2533 267 P 245; Wilkerson v. Was- 
son, 110 Okl. 66, 235 “P' 206; me gers 
Vv. Olson, 104 Okl. 297, 231 P 483. 

96. Eggers VW Olson, supra. 

97. Kuehl v. Bettendorf, 179 Iowa 
1, 161 NW 28. 

98. Barlow v. Childe, (Iowa) 208 


_— ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Tllustrations.—(1) In a suit to- 


me 


8§ 263-267] 


held that, where the bill to quiet title prays for no 
injunctive relief to prevent continuing trespass or 
waste, the right to an accounting for damages does 
not arise.°® In an action by a vendor to cancel a 
contract to convey as a cloud on title, after defend- 
ant had repudiated the contract and plaintiff had 
resumed possession, the complaint, even though insuf- 
ficient to warrant the equitable relief demanded, may 
be sufficient to aver a cause of action at law to re- 
cover as damages the value of personal property re- 
moved from the land by defendant.t 
_ [§ 264] (7) Recovery of Rents and Profits. Asa 
general rule the court may grant complete relief to 
plaintiff by taking an account of the mesne rents and 
profits, or awarding judgment for use and occupa- 
tion,” where possession of the land was wrongfully 
taken and retained,’ although there is- authority to 
the contrary.* But this rule does not apply where 
the claim for an accounting, is stale.5 Moreover, 
plaintiff is not entitled to recover for the use and oc- 
cupation of the land, or for rents accruing, before he 
acquired ownership.® Nor is it error to refuse an 
accounting if it is not asked for in the pleadings.’ 
Where the complaint in an action by a vendor to 
cancel a contract of sale as a cloud on title is in- 
sufficient to invoke the equitable power of the court 
to remove a cloud, it may nevertheless be sufficient 
to state a cause of action at law for the use and oc- 
cupation of the premises during the time they were 
in defendant’s possession.® ~ 

[§ 265] (8) Recovery of Taxes Paid. Where 
plaintiff has paid taxes on the land in question, and 
judgment goes against him as having no title, he is 
entitled to a lien on the land for the amount of tax- 
es so paid,® and the decree should provide for a sale 
NW 207. 

99. Cooper v. W. P. Brown, etc., 


Lumber Co., 214 Ala. 400, 108 S 20. 
1. Hicks v. Rupp, 49 Mont. 40, 140 


session, 


on. tenant to r 
2. U. S—Kellogg v. Schaueble, 273 vondvige v. Vickers, 
Fed. 1012. 


‘Ala.—Lockett v. Hurt, 57 Ala. 198. |, [¢] 
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should be charged, the rental value for 
the year during which he held pos- 
but did not actually reside 
on the land, and was unable to get a 
work it, was chargeable. 


Judgment requiring defendant 
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by a commissioner for the payment of such lien if 
defendant does not pay it in a reasonable time.*° 
But plaintiff cannot recover taxes paid under a claim 
of ownership in the absence of proof of such payment 
and the amount thereof.11 And where plaintiff’s 
claim is based on an alleged sale of the land for de- 
linquent taxes, and the court decrees merely that 
plaintiff is not the owner, without rendering any 
affirmative judgment quieting title in defendant, 
plaintiff is not entitled to have the judgment con- 
ditioned on the repayment to him of the amount paid 
for the tax title.1? Where the court finds that de- 
fendant is the owner of the land and entitled to a 
decree quieting his title, it is error to render a judg- 
ment vesting title in plaintiff unless defendant, with- 
in a specified time, repays the amount expended by 
plaintiff for taxes,t* the proper judgment being that, 
on defendant’s failure to repay such amount, the 
property should be sold and the proceeds applied to 
plaintiff’s lien, any surplus to be paid to defendant.1# 

[§ 266] (9) Recovery for Improvements. Where 
defendant prevails and title is established in him, 
plaintiff is entitled to judgment for the value of im- 
provements placed on the land by him in good faith,?® 
and to a lien on the land to secure payment of such 
amount.!® And it has been held that plaintiff can- 
not be dispossessed until he has been compensated 
for the enhanced value given to the property by the 
improvements.1” Where certain heirs under a com- 
mon source of title were served by publication only, 
and did not appear, it was held that the court, hay- 
ing found that plaintiff was a tenant in common only, 
properly dismissed the suit without prejudice to his 
claim for improvements, less the rents and profits.1® 

[§ 267] d. Relief to Defendant—(1) In General. 
151 NW 201; Bacot v. Holloway, 140 
Miss. 120, 104 S 696, 105 S 739; Mur- 
phy v. Missouri, etc., Land, etc., Co., 28 
N. D. 519, 149 NW 957. 

[a] Rule applied.—Where one in 
possession, without color of title, of a 


part of a tract, paid taxes on the en- 
tire tract, in a suit to quiet title, in 


(Ark.) 150 SW 


ee ates v. Vickers, 150 SW 

Cal.—De Cazara v. Orena, 80 Cal. 
132, 22 P 74; Weyse v. Biedebach, 86 
Cal. A. 712, 261 P 1086. But see Po- 
lack v. Gurnee, 66 Cal. 266, 5 P 229, 
610 (holding that, where plaintiff is 
turned out of possession during the 
pendency of the action, it is error for 
the court to render judgment for the 
value of the use and occupation of 
the premises for the time defendants 
were in possession). 

11l.—Haworth v. Taylor, 108 Ill. 275. 

Iowa.—Buckley v. Early, 72 Iowa 
289, 33 NW 769. 

y.-—kKash v. Lewis, 224 Ky. 679, 6 
SW (2d) 1098. See Hannah v. McAI- 
lister, 9 Ky. Op. 903 (amount of mesne 
profits recoverable in separate action 
by successful plaintiff). 

Miss.—McMahon v. Yazoo Delta 
Lumber Co., 92 Miss. 459, 43 S 957, 46 
S 57; Robinson v, Jones, 65 Miss. 520, 
5 §$ 102. 

N. D.—Smith v. Fladeland, 55 N. D. 
433, 214 NW 42; Golden Valley Land, 
etc., Co. v. Johnstone, 21_N. D. 101, 
128 NW 691, AnnCas1913B 631. 

Tenn.—Bains v. Perry, 1 Lea 37. 

Tex.—Bryson v. Boyce, 41 Tex. Civ. 
A. 415, 92 SW 820. 


[a] Reasonable value of use and 
occupation of property may be 
charged against defendant. Smith v. 


Fladeland, 55 N., D. 433, 214 NW 42. 

_[b]. Determination of rental value. 
—In determining the rental value 
with which the party in possession 


to pay rents received, less taxes paid, 
held proper. Weyse v. Biedebach, 86 
Cal. A. 712, 261 P-1086. 

[d] Award held excessive.—Kash 
Hiei dit 224 Ky. 679, 6 SW (2d) 


fe] Award held inadequate.—Bar- 
low v. Childe, (Iowa) 208 NW 207. 

8. Swingle v. Swingle, 39 N. D. 
364, 167 NW 715. 
ton Fitzhugh v. Barnard, 12 Mich. 

5. Green v. Reid, 229 Mich. 503, 201 
NW 469. 2 

6. Scottish-American Mortg. Co. 
v. Bunckley, 88 Miss. 641, 41 S 502, 117 
AmSR 763; Randall v. Johnstone, 25 
N. D. 284, 141 NW 352; Christ v. John- 
stone, 25 N. D. 6, 140 NW 678. 

[a] ‘Where one of several coten- 
ants conveyed his interest to another, 
and the latter was successful in a suit 
to set aside a certain mortgage as a 
cloud en his title, it was error to de- 
cree him the rent. of the interest ac- 
quired from the other cotenant for a 
period prior to the time that complain- 
ant acquired such possession. Scot- 
tish-American Mortg. Co. v. Bunckley, 
88 Miss. 641, 41 S 502, 117 AmSR 763. 

7. Clark v. Glos, 180 Ill. 556, 54 NE 
631, 72 AmMSR 223; Robertson v. Bear, 
83 Kan. 468, 112 P 101; Blackburn y. 
Lewis, 45 Or. 422, 77 P 746. 

Conformity of relief to pleadings 
generally see supra §§ 256, 257. 

8. Hicks v. Rupp, 49 Mont. 40, 140 
ie 

9. Steers v. Kinsey, 68 Ark. 360, 58 
SW 1050; Kipp v. Love, 128 Minn. 498, 


which he recovers only the part of 
which he is in possession, he is en- 
titled to have the taxes prorated and 
to have a decree for taxes paid on the 
portion of the tract to which he ac- 
quired no title. Langhorst vy. Rogers, 
88 Ark. 318, 114 SW 915. 

1@. Bacot v. Halloway, 140 Miss. 
120, 104 S 696, 105 S 739. 

11. Scott v. Sullivan, 79 Colo. 173, 
244 P 466; Green-v. Halsted, 77 Colo. 
578, 238 P 40. 

12. Biaggi v. Mainero, 60 Cal. A. 
608, 213 P 541. 

13. Salt Lake Inv. Co. v. Fox, 37 
Utah 334, 108 P 1132. 

14. Salt Lake Inv. Co. v. Fox, su- 
pra. 

15. Bartley v. Sallier, 118 La. 93, 
42 S 657; Palmer v. Abrahams, 55 
Wash, 352, 104 P 648. 

16. Palmer v. Abrahams, supra. 

[a] Remedy for enforcement.— 
Where title was adjudged in defend- 
ant, subject to a lien for improve- 
ments, the judgment was erroneous 
for leaving plaintiff in possession with 
no remedy for the enforcement of his 
lien except to retain possession or 
bring another suit, as it should have 
established the rights of the parties 
in accordance with Act March 16, 1903 
(L. [1903] p 262 c¢ 187), providing for 
the protection of occupants of land 


| who have made improvements in good 


faith. Palmer.v. Abrahams, 55 Wash. 
352, 104 P 648. 
17. Weber v. Gardner, 110 Kan. 
295, 203"P. 705. 
18. Terry v. Unknown Heirs, 108 
Miss. 749, 67 S 2€9. 
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In accordance with the rule that the court is author- 
ized to determine all the rights and claims of the 
parties and render such judgment or decree as will 
afford complete relief,+® the court may grant to de- 
fendant such affirmative relief against plaintiff*° or 
a codefendant?! as the pleadings and proof justify, 
and if his title be found to be superior to that of 
plaintiff he is entitled to a decree to that effect,?? 
subject to any equities in favor of plaintiff.?* 
where plaintiff disclaims,?* after reversal of a judg- 
ment in his favor, disputes between defendants who 
each assert title to the exclusion of the other may 
Where the executor and 
heirs of a decedent are parties defendant and the 
findings are in favor of the estate, the judgment 
should quiet title in the heirs, and in the executors 


then be adjudicated.?5 


for purposes of administration.?°® 


offers to do equity by paying a mortgage held by de- 
fendant,?7 the judgment for defendant mortgagee 
should not. award him possession of the property,” 


19. See supra § 255. 

20. Ark.—Morning Star Min. Co. v. 
Everett, 174 Ark. 50, 294 SW 372. 

Cal.—F. A. Hihn Co. v. Santa Cruz, 
170 Cal. 486, 150 P 62; Prefumo v. 
Russell, 10 Cal. A. 113, 101 P 24 

Colo.—Green v. Halsted, 77 Colo. 
578, 238 P 40. 

Conn.—Paton v. Robinson, 81 Conn. 
547, 71 A 730. 

Fla.—BalJtzell v. McKinnon, 57 Fla. 
355, 49 S 546. 

Tll.— Shields v. Sorg, 129 Ill. A. 266 
faff 233 Ill. 79, 84 NE 181]. 

Mich.—Hunt v. Stevens, 174 Mich. 
501, 140 NW 992. 

Mo.—Priddy v. Boice, 201 Mo. 309, 
99 SW 1055, 119 AmSR 762, 9 LRANS 
718, 9 AnnCas 874. 

[a] Cancellation of deed.—Where 
complainant shows no documentary 
title nor title by adverse possession, 
and defendant files a cross bill pray- 
ing a cancellation of a deed held by 
complainant, which is insufficient to 
show title, a decree granting the pray- 
er of the cross bill is proper. Baltzell 
v. McKinnon, 57 Fla. 355, 49 S 546. 

21. Hafner v. CHase, 146 Iowa 231, 
124 NW 1087; Lamb v. Alexander, 74 
Ok 2250; 79 P58 7; 

22. U. S—Greenwalt v. Duncan, 16 
Fed. 35, 5 McCrary 132. 

Ala.—Smith v. Rhodes, 206 Ala, 460, 
90 S 3849; Sloss-Sheffield Steel, etc., 
Co. v. Lollar, 170 Ala. 239, 54 S 272; 
McDaniel v. Sloss-Sheffield Steel, etc., 
Co., 152 Ala. 414, 44 S 705, 126 AmSR 
48; Collier v. Alexander, 138 Ala. 245, 
36 S 367. 

Ark.—¥£ s 154 Ark. 
237, 242 SW 66, 32 ALR 411. 

Cal.—Pereira Farms Corp. v. Simas, 
69 Cal. A, 159,.230 P 976; Noyes v. 
Huffman, 41 Cal. A. 676, 183 P 284. 

Colo.—Green v. Halsted, 77 Colo. 
578, 238 P 40; Empire Ranch, etc., Co. 
Vv. Howell, 22.'Colo: A. 404, 224 P 751; 
Empire Ranch, etc., Co. v. Little, 23 
Colo. A. 403, 124 P 751; Empire Ranch, 
etc., Co. v. Herrick, 22 Colo. A. 394, 124 


P 748. 
—Ss 129 Ill. A. 266 
[aff 233 Ill. 79, 84 NE 181]. 

Ind.—Interstate Iron, ete., Co. Vv. 
Bast Chicago, 187 Ind. 506, 118 NE 
958; paams v. Betz, 167 Ind. 161, 78 
NE 64 

eae _—Ida County Sav. Bank v. 
Johnston, 156 Iowa 234, 136 NW 225; 
Kraft v. James, 64 Iowa 159,.-19 NW 
894. 

Ky.—Breathitt Coal, etc, Co. v. 
Mann, 214 Ky. 722, 283 SW 1038; Ste- 
phens v. Perkins, 209 Ky. 651, 273 SW 
545. 

Miss.—People’s Bank v. West, 67 
Miss. 729, 7 S 513, 8 LRA 727. 

Mo.—Anderson v. Collins, 222 SW 
451; Southwest Land, etc., Co. v. Bar- 


QUIETING TITLE 


And 
relief.# 


Unless plaintiff 


nett, 240 Mo. 370, 144 SW 780; Him- 
melberger- Harrison Lumber ‘Co. v. 
Jones, 220 Mo. 190, 119 SW 366; Prid- 
dy v. Boice, 201 Mo. 309, 99 SW LOSS; 
119 AmSR 762, 9 LRANS CLS 9 ‘Ann 
Cas 874. 

Nebr.—Crawford v. Galloway, 29 
Nebr. 261, 45 NW 628. 

N. J.—Blachford v. reaerae 2 40 N. 
J. Eq. 205, 1 A 16, 7 A 354. 

N. Y.—Ford v. Belmont, OO. UNG aes 
Super. 135 [aff 69 N. Y. 567]. 

N. D.—WNess vy. Larson, 41 N. D. 211, 
170 NW. 623. 

Okl.—Wilson v. Cox, 100 Okl, 300, 
229, Pe2o% 

Utah.—Welsh v. Buck, 48 Utah 653, 
161 P 455; Perego v. Dodge, 9 Utah 
Soc ee 221 eatipleseOw Se lOO meron SCE 
O71, 40 Te eda 113 1¢ 

Wash.—Pratt v. Rhodes, 142 Wash. 
411, 253 P 640, 256 P 508. 

[a] Where both parties claim from 
common source and defendant proves 
that he has secured the title derived 
from that source, he is entitled on a 
cross bill to a decree that the superior 
title isin him. People’s Bank v. West, 
6Te Missi W295 tS: 513 8S RA 2a. 

[b] Where plaintiff merely alleges 
ownership and possession, thus re- 
quiring defendant to state his claim, 
defendant’s rights must be determined 
by.decree. Green v. Halsted, 77 Colo. 
578, 238 P 40. 

[ce] Where actenaant shows equi- 
table right to have legal title con- 
veyed to him, the court may grant 
proper relief. Noyes v. Huffman, 41 
inte 676, 1838 P 284. 
title is denied equitable relief. San- 
ders v. Boone, 154 Ark. 237, 242 SW 
66, 32 ALR 411. 

23. See supra § 258. 

Reimbursement of plaintiff for: 
Improvements see supra § 266. 

Taxes paid see supra § 265. 

24. See supra § 195. 

25. Bryan v. McCaskill, 284 Mo. 
583, 225 SW 682. 

26. Smith v. Fladeland, 55 N. D. 
433, 214 NW 42; Druey v. Baldwin, 41 
N. D. 473, 172 NW 663, 182 NW 700. 

27. See infra § 273. 

28. McMillan v. Davenport, 44 
Mont. 23, 118 P 756, AnnCas1912D 984. 

29. McMillan v: Davenport, supra. 

Involuntary dismissal generally see 
supra § 238. 

30. Ark.—Wilson v. Pannell, 149 
Ark. 81, 232 SW 32. 

Cal.—Parker vy. Kenworthy, 181 Cal. 
483, 183 P 950; Werner v. Graham, 
181 Cal. 174, 1838 P 945; MacGregor v 
Knowlden, (A.) 282 P 438; Bone y. 
Dwyer, .89 Cal. A. 535,265 P 292. 

Mo.—Brannock y. McHenry, 252 Mo. 
1, 158 SW 385. 

Nebr.—Van Patten v. O’Brien, 88 
Nebr. 382, 129 NW 540. 


Defendant failing to prove his | 


[§ 267 


but the action should be dismissed, leaving the par- 
ties to have their rights determined in an appropri- 
ate proceeding brought for that purpose.?® 
Conformity to pleadings and proof. Affirmative 
relief not authorized by the pleadings and proof can- 
not be granted,°® and in some jurisdictions it has 
been held that the court cannot decree that defend- 
ant has the superior title where he files no cross com- 
plaint,?? and does not pray for such relief.3? 
others it is held that defendant’s title may be de- 
clared superior if the facts justify it, although he 
files no cross complaint or otherwise asks for such 
So where the statute authorizes the court 
to determine the title and interests of all the parties, 
and plaintiff’s prayer asks that this be done, it is 
proper for the court, if title is found to be in de- 
fendant, so to determine, without any prayer on 
the latter? Smioaitacas 
pray for judgment and for “general relief,” an award 
of affirmative relief is proper, without a prayer for 


But in 


If defendants set up equities and 


N. D.—Brown v. Comonow, 17 N. D. 

Lette ON 728. 
—Lindeberg v. Messman, 86 Okl. 
288, 207 B 1067. 
ex.—Mackenzie v. Pugh, (Civ. A. 
221 SW 1010. aa ) 

Wash.—Loeper v. Spee 51 Wash. 
682, 99 P 1029. 100 P 1185. 

[a] Rule applied.—(1) Where 
plaintiff acquired title under foreclo- 
sure, and conveyed the same to an- 
other before an action to quiet title 
and failed to show any title to the 
property, a judgment for defendant 
was proper in so far as it denied any 
relief to plaintiff, but it was error 
under such facts to quiet title in de- 
fendant. Brown v. Comonow, 17 N. 
D. 84, 114 NW 728. (2) Failure of 
plaintiff to prove title to a part of the 
property does not entitle defendant 
to judgment quieting his title, where 
the proof shows the title to be out- 
standing in a third person. MacGreg- 
or v. Knowlden, (Cal. A.) 282 P 438. 

{[b] Where there is no proof of ti- 
tle either in plaintiff or defendant, it 
is error to quiet title in defendant. 
Lindeberg v. Messman, 86 Okl. 288, 
207 P 1067. : 

81. Hungarian Hill Gravel Min. Co. 
v. Moses, 58 Cal. 168; Spradlin v. Pat- 
rick, 64 SW 840, 23 KyL 1156. 

32. Hungarian Hill Gravel Min. 
Co. v. Moses, 58 Cal. 168; Bone v. 
Dwyer, 89 Cal. A. 535, 265 P 292; 
Spradlin v. Patrick, 64 SW 840, 23 
KyL 1156; State v. Black, 116 Tex. 


| 615, 297 SW 213, 53 ALR 1181; White 


v. Cooksey, (Tex. Civ. A.) 253 SW 548. 
See Patton v. Stewart, 173 Ky. 220, 
190 SW 1062 (judgment quieting de- 
fendant’s title erroneous where he 
makes no claim to the property in his 
answer). 

33. Collier v. Alexander, 138 Ala. 
245, 36 S 367; Miller v. Steele, 146 
Mich. 123, 109 NW 837. 

{a] In Colorado, under Rev. Code 
§§ 16, 241, the court, in a suit to quiet 
title, may, in view of defendant plead- 
ing ownership, without praying for 
relief against a tax deed void on its 
face, determine defendant’s rights and 
adjudge title in him. Empire Ranch, 
etc., Co. v. Howell, 22 Colo. A. 404, 
124 P 751; Empire Ranch, etc., Co. v. 
Little, 22 Colo. A. 403, 124 P 751; Em: 
pire Ranch, etc., Co. v. Herrick, 22 
Colo. A. 394, 124 P 748. 

34. Himmelberger-Harrison Lum- 
ber Co. v. Jones, 220 Mo. 190, 119 SW 
366. See Pratt v. Rhodes, 142 Wash. 
411, 253 P 640, 256 P 503 (plaintiff 
may put in issue the allegations of 
the answer, require a trial of the is- 
sue, and have a determination of the 
rights of the parties to the property, 
without any prayer by defendant for 
affirmative relief). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 267-270] 


“affirmative relief” in those terms.*° 

Relief against forfeiture. Where an action is 
brought to quiet title as against a forfeited contract 
for the purchase of land, defendant will not be re- 
lieved from the forfeiture when it was incurred 
through his willful. neglect to make payments when 
due.*° 

[§ 268] (2) Incidental, Additional, or Alterna- 
tive Relief in General. Since an action to quiet ti- 
tle is in the nature of a suit in equity in which the 
relief is subject to the maxim that he who seeks equi- 
ty must do equity,*7 the equitable rights of defendant 
growing out of, or connected with, the subject mat- 
ter of the action will be protected by the court in 
its deéree,?® and an accounting may be had when 
necessary.*® So, since a decree quieting title de- 
stroys all liens and claims clouding the title, unless 
they are preserved by the decree,*® where defendant 
succeeds in establishing a lien, easement, or estate to 
which plaintiff’s title is subject, a decree quieting 
plaintift’s title should specially except or reserve 
such len, easement, or estate from its operation,*+ 
and it has been held that the court may decree fore- 
closure of a mortgage held by defendant. Where 
defendant is adjudged to be the owner of the land 
in controversy, the court may, as incidental relief to 
defendant, order plaintiff, who had only an ease- 
ment of passage over the land, to remove obstruc- 
tions placed by him thereon.** 

Reformation of deed. Where defendant establish- 
es his claim under a deed which, by mistake, omitted 
the land in controversy, and the grantor is made a 
codefendant, defendant is entitled to a reformation 
of the deed and a decree establishing his title as 
against plaintiff.*4 

Conveyance to defendant. A decree for defend- 
ant may order plaintiff, for the purpose of clearing 
defendant’s record title, to make proper conveyance 
of the land to defendant,*® and in case of his failure 
to do so may direct such conveyance to be made by 


35. McCullough vy. Rucker, 53 Tex. 41. 
Civ. A. 89, 115 SW 323 Vv. 
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Plattsmouth First Nat. Bank 
Woodrum, 86 Fed. 1004; 


(ol C rds aie 


the clerk of the court as commissioner.*® 

Delivery of possession. Where it is determined 
that defendant is entitled to possession of the land, 
the court has jurisdiction to award him such posses- 
sion*? and may enforce the decree by a writ of as- 
sistance.*® But where the petition is dismissed and 
a decree is entered in favor of defendant for costs 
only, it is error to award him a writ of possession.*° 

Rents and profits. Where it is determined that 
defendant had an interest in the land, plaintiff should 
be charged with rents and profits derived there- 
from.°° So, where plaintiffs’ title ceased on the 
death of his grantor, and the interest in the land 
passed to defendant by way of executory devise, 
the decree should order plaintiffs to account to de- 
fendant for the rents and profits accruing after the 
death of the grantor.’! But rents and profits may 
be offset by amounts equitably due plaintiff,°? such 
as expenditures for improvements.?* 

Damages. Damages sustained by a defendant in 
an action to quiet title cannot be recovered unless‘ 
pleaded in the answer.®* 

[§ 269] (3) Reimbursement for Moneys Expend- 
ed—(a) In General. Under the rule requiring plain- 
tiff as a condition precedent to relief to do equity,°® 
defendant is entitled to repayment of expenditures 
properly made by him in relation to the land in 
controversy,°°® including reimbursement for improve- 
ments,°’ for taxes,°* and for the extinguishment of 
liens generally.°® But a defendant who had, by 
fraudulently concealing his course in making advane- 
es, become an involuntary trustee in reference to the 
land cannot complain because the judgment quieting 
plaintiff’s title did not require him to repay such 
advances.°°® 

[§ 270] (b) Improvements. A defendant who, in 
good faith, supposing that he had title, made last- 
ing improvements on the lands in controversy, 1s en- 
titled, upon a proper showing, to recover for the 
improvements so made by him upon the premises, 


82. Ni. Jin Hay 620; 90 Avgs7, Annas 


Lantz v.|1915B 1093 [rev on another ground 81 


36. Shelt v. Baker, 79 Ind. A. 606, 
137 NE 74, 138 NE 93. 

37. See supra § 254. 

38. Cal.—Schaeffer v. Hofmann, 4 
Cal. Unrep. Cas. 839, 37 P.932! 

Iowa.—Green Bay Lumber Co. v. 
Ireland, 77 Iowa 636, 42 NW 461. 
ee Taps v. Ormond, 22 S$ 

Nebr.—Betts v. Sims, 35 Nebr. 840, 
53 NW 1005, 37 AmSR 470; Loney v. 
Courtnay, 24 Nebr. 580, 39 NW 616. 

Or.—Foulkes v. Sengstacken, 83 Or. 
DUS sat +See oad Ca hes Sly 

[a] In Oklahoma, under Comp. St. 
(1921) § 466, where defendant, by 
eross petition, sought to recover spe- 
cific real estate, the court had the duty 
to administer or refuse cancellation 
of plaintiff's muniments of title asked 
by defendant, and other incidental re- 
lief, according to the verdict of the 

jury. Grace v. Hildebrandt, 110 Okl. 
Pot 23 PRs. 

Reimbursement of defendant for: 
Improvements see infra § 270. 

Taxes paid see infra § 272. 

Right of defendant to repayment of: 
Mortgage debt see infra § 273. 
Purchase price paid at judicial sale 

see infra § 274. 

39. Randolph v. Ellis, 240 Mo. 216, 
144 SW 483; Bilyeu v. Crouch, 96 Or. 
66, 189 P 222. See Page v. Smith, 39 
N. D. 270, 167 NW 218 (liability of 
plaintiff in accounting). 

Rents and profits see infra text and 
notes 50-53 

40. See infra § 282; 
fra note 41. 


and cases in- 


Los Angeles, 185 Cal. 262, 196 P 481; 
Brandt v. Thompson, 91 Cal. 458, 27. P 
763; Morarity v. Calloway, 134 Ind. 
503, 34 NE 226; Jackson v. Smith, 120 
Ind. 520, 22 NB 431; Indiana, etc., ry, 
Cos,v: Allen, 113 Ind. 581, 15 NE 446: 
Watkins v. Winings, 102 Ind. 330, 1 


NE 6388. 


[a] Defendant’s rights in standing 
timber should be reserved as in inter- 
est in real property. Peterson v. 
ele 147 Cal. 1, 81 P 121, 109 AmSR 


[b] Where it is found that plaintiff 
owns fee and that defendant has 
easement, the judgment should not be 
that plaintiff take nothing, but should 
adjudge him to be an owner of a fee 
subject to such easement. Lantz v. 
Los Angeles, 185 Cal. 262, 196 P 481. 

[ec] Life estate in defendant.—The 
judgment may award plaintiff the fee, 
subject to the right of defendant to 
the possession and use of the proper- 
ty for life, although the pleadings do 
not directly raise the issue of a life 
estate. Bohn v. Gunther, 18 Cal. A. 
NIL 2 sy: 

42. Dennison Brick, etc., Co. v. Chi- 
cago Trust Co., 286 Fed. 818; Hanna 
v. Hope, 86 Or. 308, 168 P 618. 

43. Cole v. Austin, 107 Conn. 252, 
140 A 108. 

44. Adams v. Betz, 167 Ind. 161, 78 
NE 649. 

45. Herrick v. Woodrow-Shindler 
Co., 75 Colo. 368, 226 P 137. 

46. Herrick vy. Woodrow-Shindler 
Co., supra. 

47. Brady v. Carteret Realty Co., 


N. J. Eq. 86, 85 A 823]; McCullough v. 
ayes ee 53 Dex Civi A. poe 115 SW 


48. See infra § 285. 
eee Lombard vy. Atwater, 43 Iowa 


50. Irish v. Steeves, 154 Iowa 286, 
134 NW 634. 

51. Bilyeu v. Crouch, 96 Or. 66, 189 
P 222. 

52. Atkinson St. Matthias 
Church, 217 Mich. 204, 185, NW 713. 

53. Atkinson Vie St. Matthias 
Church, supra. 

Right of plaintiff to recover for im- 
provements see supra § 266. 

54. Harrington .v. Foley, 108 Iowa 
287, 79 NW 64. 

55. See supra § 254. 

56. Colo.—Patterson v. De Long, 
IMC olo. PAY LOSyRo 2M Gait 

Tll.—Hutson v. Hudelson, 288 Ill. 
454, 123 NE 524. 


Ind.——_Jolliffe v. Crawford, 76 Ind. 


A. 282, 182 NE 300. 
Kan.—Robertson vy. Bear, 83 Kan. 
468y) 10 20 Be 104: 
K : 
100 SW 288, 30 KyL 997. 
Mich.—Frnst v. Ernst, 178 Mich. 


100, mae NW 5138, 51 LRANS 317. 

N. D.—Smith v. Fladeland, 55 N. D. 
433, 214 NW 42. 

And see supra § 

57. See infra § 270. 

58. See infra § 272. 

59. See infra § 271. 

60. McArthur v. Goodwin, I 3.Car. 
499, 160 P 679. 


254. 
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on his title being declared void,*! or to remove such 
and reimbursement will not be 
denied because an action at law to recover for im- 
provements would be barred by the statute of limi- 
But defendant is not entitled to recover 
for improvements where he acted in bad faith,®* or 
made such improvements while a mere trespasser,°® 
or where a recovery would be inequitable under the 
Nor can recovery be had by a de- 
fendant who, before commencement of the action, 
had sold his interest in the land. and improvements 
and surrendered possession to the grantee.°7 
no recovery can be had in the absence of proof of the 
Where the statute 
prescribes the conditions on which recovery for im- 
provements may be had,°® defendant must bring him- 
self within the terms of the statute.7° 


improvements ;°? 


tations.°? 


circumstances. °® 


value of the improvements.®® 


61. U. S.—Kellogg v. Schaueble, 
273 Fed. 1012. 
Cal.—Weyse v. Biedebach, 86 Cal. 


A. 712, 261 P 1086. 
Van Tassell, 218 


Ill— Wakefield v. 
Tl. 572, 75 NE 1058. 

Iowa.—Warner v. Tullis, 206 Iowa 
680, 218 NW 575; Buckley v. Early, 72 
Iowa 289, 383 NW 769; Clark v. Brown, 
70 Iowa 139, 30 NW 46. But see Chi- 
cago, etc., R. Co. v. Pearl City. Fuel 
Co., 179 Towa 1269, 162 NW _ 808 
(where the decree was held invalid as 
wiping out the occupying claimants’ 
remedy, preventing hearing to plain- 
tiff on the question ‘of the value of 
the property, and not giving plaintiff 
the right to elect to take the improve- 
ments); Buck v. Holt, 74 Iowa 
294, 37 NW 377 (holding that, where 
defendant’s deed, in an action to quiet 
title, is declared invalid, he cannot, in 
that form of action, be awarded the 
value of any improvements made by 
him while in possession under his 
deed, but must wait until the question 
of title has been determined against 
him). 

Miss.—Robinson vy. Jones, 65 Miss. 
520,5"S 7102. 

Mo.—Hill v. Ballard, 178 SW 445. 

Nebr.—Thompson v. Thompson, 53 
Nebr. 490, 73 NW 943 

N. Y.—Thomas v. Evans, 05) aNe ws 
601, a NE 571, 59 AmR 519. 

N. D.—Smith v. Fladeland, 55 N. D. 
433, 214 NW 42. 

Tenn.—Bains v. Perry, 1 Lea 37. 

Utah.—Ives v. Grange, 42 Utah 608, 
NBA 6 1.9° 

fa] Agreement for compensation. 
—Where plaintiff's intestate owning 
land made an agreement with defend- 
ant’s intestate whereby the land was 
to be sold after defendant’s intestate 
had made improvements thereon and 
defendant’s intestate was to be com- 
pensated for such improvements out 
of the proceeds of sale, equity had 
jurisdiction, in the absence of any in- 
tervening rights of other parties, to 
order that the property be sold and 
that defendant be compensated out of 
the proceeds for the improvements 
made by his intestate. Phcenix v. 
Gibson, 51 Cal. A. 148, 196 P 95. 

[b] Time of petitioning for value 
of improvements.—A claimant of 
land, who is ousted from the posses- 
sion thereof on an adverse determina- 
tion of his claim, loses his right to 
petition for the "value of improve- 
ments under the occupying claim- 
ant’s act by failing to petition there- 
for before surrendering possession of 
the property, as such right is in the 
nature of a lien, which is lost by a 
surrender or loss of possession. 
Lindt v. Uihlein, 116 Iowa 48, 89 NW 
214, 

62. Green Bay Lumber Co. v. Ire- 
land, 77 Iowa 636, 42 NW 461; Jones- 
ville’ Perpetual Bldg., ete., Assoc. v. 
Beverley, 107 SW 770, 32 KyL 1102; 
Suring v. Suring State Bank, 189 Wis. 
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And 


400, 207 NW 944. But see Julien v. 
Herren, 149 Wash. 5738, 271 P 891 
(holding that defendants who failed 
to establish title to a disputed strip 
containing a retaining wall construct- 
ed by defendants’ predecessors to pro- 
tect their property were not entitled 
to the material in the wall). 

63. De Walsh v. Braman, 160 IIl. 
415, 43 NE 597; Warner v. Tullis, 206 


Iowa 680, 218 NW 575. 

64. Cal.—Wood v. Henley, 88 Cal. 
A. 441, 263 P 870; Marsh v. Smith, 46 
Cal. A. 692, 189 P 1037. 

Colo.—Brown v. Peo., 21 Colo. A. 
93, 121 P 130; Briggs v. Peo., 21 Colo. 


pA Sib bl alee eine 
age oe ts v. Barton, 194 Ill, 446, 
Iowa. 5 


NE 802 
Uihlein, 116 Iowa 
48, 89 NW 214. ; 


Lindt v. 

Mo.—Gray v. Clement, 296 Mo. 497, 
246 SW 940. 

{a] Notice.—As affecting the ques- 
tion of good or bad faith in making 
improvements, a quitclaim deed to 
defendant claiming title by adverse 
possession is notice that the title was 
of doubtful validity. Wood vy. Hen- 
ley, 88 Cal. A. 441, 263 P 870. 

65. Martin v. Bartmus, 189 Cal. 87, 
207 P 550. 

66. Zane v. Hinds, 136 Wash. 352, 
240 P 6. 

{a] Illustration.—In a suit to quiet 
title by a vendor who was without 
fault and had received nothing from 
the vendee, the latter having aban- 
doned the land, there was no necessity 
for an accounting, since the making 
of improvements under an executory 
contract beyond the control and with- 


out the consent of the vendor does 


not, under the circumstances, create 
an equity superior to the vendor’s 
right to enforce his payment of the 
purchase money. Zane y. Hinds, 136 
Wash. 352, 240 P 6. 

67. Moreland v. Berger, 93 Nebr. 
724, 141 NW 831. 

68. Hunter v. Clayton, (Tex. Civ. 
A.) 36 SW 326. 

69. See statutory provisions. 

70. Indian Land, etc., Co. v. Scott, 
59 Okl. 240, 158 P 1164. 

[a] Recovery held not authorized. 
—Where defendants claimed only un- 
der a void lease and had not occupied 
the land for six or seven years prior 
to suit, they were not entitled to re- 
imbursement for improvements under 
Mansfield Dig. § 2644. Indian Land, 


or Co. v. Scott, 59 Okl. 240, 158 P 
1164 
[b] In California, under Code Civ. 


Proc. § 741, defendant can be allowed 
reimbursement for improvements only 
by way of set-off against damages 
claimed by plaintiff for detention of 
the property; and where no damages 
are claimed, there can be no award for 
improvements. Trower v. Rentsch, 
94 Cal. A. 168, 270 P 749; Wood v. 
Henley, 88 Cal. A. 441, 263 P 870. 
{c] In Kansas, ina case involving 


Improvements made pending action. 
cannot be had for improvements made by defendant 
after the action was instituted,*+ except under spe- 
cial cireumstanees.*? , 

Demand for relief. Reimbursement for improve- 
ments cannot be awarded in the absence of a demand 
for such relief in the pleadings. rs 

The amount recoverable is the amount the real es- 
tate increased in value by reason of the improve- 
ments,74 less the value of the rents and profits dur- 
ing defendant’s occupaney,*® and not the cost of mak- 
ing the improvements.7°® 

[§ 271] (c) Liens Generally. Where defendant 
has paid off a lien on the property, both valid and 
prior to plaintiff’s claim, the latter will be granted 
relief only upon terms of paying to the former the 
amount of the lien,?’ with interest from the time of 


[§§ 270-271 


Recovery 


merely the quieting of title, where no 
judgment for possession is entered, no 
question can be raised as to improve- 
ments under the Occupying Claimant 
Act. Moody v. Arthur, 16 Kan. 419. 
Biffle v. Jackson, 71 Ark. 226, 


72. Thompson v. Thompson, 53 
Nebr. 490, 73 NW 943. 
[a] Illustration.— Where, in an ac- 


tion to quiet title to lands and recover 
their rental value, it appeared that 
lasting and valuable improvements 
were made by defendant during pos- 
session taken and held in good faith, 
and in making proof of the rental val- 
ue the witnesses for plaintiff in- 
creased their estimate year by year, 
as they themselves stated, because of 
the increased improvements, which, 
meanwhile, had been made, it was 
proper, under all these circumstances, 
to allow defendant the fair value of 
such’ improvements, even though 
some of them were made after the 
suit was instituted. Thompson vv. 
Thompson, 53 Nebr. 490, 73 NW 943. 

73. Wood v. Henley, 88 Cal. A. 441, 
263 P 870; Koehler v. Rowland, 275 
Mo. 573, 205 SW 217. 

74  Lashbrook v. Eldridge, 55 Iowa 
344, 7 NW 584; Gombert v. Lyon, 72 
Nebr. 319, 100 NW 414; Thompson Vv. 
Thompson, 53 Nebr. 490, 73 NW 943; 
Hunter v. Clayton, (Tex. Civ AD wis6. 
SW 326. See Thomas v. Evans, 105 
N.Y. .601,-12° NE. 571,) 59° “Amik, 519 
(may recover sums expended for im- 
provements so far as they have in- 
creased the value of land). 

[a] Defendant must prove value. 
—To entitle defendant to a decree for 
improvements made by him on the 
land, he must establish their value 
by competent evidence. Hunter v. 
Clayton, (Tex. Civ. A.) 36 SW 226. 

75. Fordyce v. Vickers, (Ark.) 150 
SW 402; Lashbrook y. Eldridge, 55 
Iowa 344, 7 NW 584; Smith v. Flade- 
land, 55 N. D. 438, 214 NW 42. 

Right of plaintiff to recover rents 
and profits see supra § 264. 


76. Gombert v. Lyon, 72 Nebr. 319, 
100 NW 414, 

77. Cal—Tompkins v. Sprout, 55 
Cal. 31. 


Ill.—Hutson v. Hudelson, 288 Ill. 
454, 123 NE 524. 

Ind.—Jolliffe v. Crawford, 76 Ind. 
A. 282, 132 NE 300 

Nebr. —Dougherty v. White, 112 
Nebr. 675, 200 NW 884, 36 ALR 425; 
Mangold v. Grace, 110 ‘Nebr. 216, 193 
NW 338; Maurer v. Reifschneider, 89 
Nevre 673, 132 N'W OT; AnnCas1912C 

Tenn.—Tate v. Tate, 126 Tenn. 169, 
148 SW 1042. 

{a] INustrations.—(1) In an ac- 
tion to quiet the title of a remainder- 
man as against a life tenant in pos- 
session, equity will require as a con- 
dition of relief that plaintiff do equity 
by paying her proportion of a mort- 
gage lien on the premises which ex- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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payment.*& 


[§ 272] (d) Taxes and Assessments.” 
dition to granting relief the court will, as a general 
rule, require plaintiff to reimburse defendant, with 
interest, for all taxes and assessments properly 
chargeable upon the land and paid by him,*® and 
declare a lien on the land to secure such reimburse- 
Defendant’s failure to account for rents 
and profits will not estop him to assert his claim for 
taxes paid, where plaintiff did not in his reply coun- 
terclaim for such rents and profits.®? 
imbursement will be awarded where defendant did 
not purchase the land in good faith;**® nor will de- 
fendant be entitled to a lien for taxes voluntarily 
paid by him to protect his own title.’4 
It has been held that a plain- 


ment.®! 


Offer to reimburse. 


isted at the time of the death of the 

common ancestor and which was paid 

by the life tenant. Maurer v. Reif- 

schneider, 89 Nebr. 673, 132 NW 197, 

AnnCas1912C 643. (2) One seeking to 

have removed a cloud on his title, 

caused by existence of a void sheriff’s 
deed, will be required to do equity 
and to repay to a purchaser in good 
faith at the void execution sale, who 
is in possession and has paid an ex- 
isting encumbrance on the land, the 
amount which the purchaser has paid 
to remove the encumbrance, before 
complainant can recover possession. 

Hutson v. Hudelson, 288 Ill. 454, 123 

NE 524. 
fb] Relief ‘€enied where defend- 

ant’s position as to such payment is, 

by his own fault, that of a voluntary 

trustee. McArthur vy. Goodwin, 173 

Malnsg or TG0RE CY 9: 

78. Dougherty v. White. 112 Nebr. 
675, 200 NW 884, 36 ALR 425. 

79. Payment or tender of: 

Amount paid by purchaser of tax cer- 
tificate as condition of setting aside 
tax sale see Taxation [37 Cyc 1375]. 

Taxes due as condition of: 

Enjoining collection of taxes see 

Taxation [37 Cyc 1271]. 

Vacating tax sale see Taxation [37 

Cye 1496]. 

80. U. S.—Kellogg v. Schaueble, 
273 Fed. 1012; Rannels v. Rowe, 166 
Fed. 425, 92 CCA 177. 

Ark.—Langhorst v. Rogers, 88 Ark. 
318, 114 SW 915. 

Cal. —Weyse v. Biedebach, 86 Cal. 
AR TL? 2261 1086: Hennessy v. Hall, 
TAU Calee Ati oo, 113 P 350. 

Colo.—Empire Ranch, etc., Co. v. 
Chapin, 22 Colo. A. 538, 126 P1107. 

D. C.—Buchanan v. MacFarland, 31 
A 6. 

Tab contin v. Hampton, 43 Ida. 
675, 256 P 529; Johnson v. Sowden, 25 
Ida. 227, 1386 P 1136. 

Tll.—Snow v. Counselman, 136 III. 
191, 26 NE 590; Almes v. Sankey, 128 
Til. 523, 21 NE 579; Alexander v. Mer- 
rick, 121 Tl. 606, 13 NE 190; Phelps 
Vv. Harding, 87 Tl. 442; Reed v. Tyler, 
56 Til. 288. 

Iowa.—Cassidy v. Woodward, 77 
Iowa 354, 42 NW 319; Barke v. Early, 
72 Iowa 273, 33 NW 677. 

Kan. —Davidson v. Timmons, 88 
‘Kan. 553, 129 P 133; Robertson v. 
Bear, 83 Kan. 468, 112 P 101. 

Nebr. —Doug herty v. White, 112 
Nebr. 675, 200 NW 884, 36 ALR 425 
Crawford v. Galloway, 29 Nebr. 261, 
45 NW 628; Snowden _v. Tyler, o1 
Nebr. 199, 31 NW 661; Bunz v. Corne- 
lius, 19 Nebr. 107, 26 NW 621. 

N. D.—Smith v. Fladeland, 55 N. D. 
433, 214 NW 42; Powers v. Bottinean 
First Nat. Bank, 15 N. D. 466, 109 NW 
361. 

Or.—Foulkes v. Sengstacken, 83 Or. 
118, 158 P 952, 163 P 311 

126 Tenn. 169, 


148 Sw 1042. q 

Tex.—Hunter v. Clayton, (Civ. A.) 
86 SW 326. 

Utah.—lIves v. Grange, 42 Utah 608, 
134 P 619. 

Wash.—Zintheo v. B. F. Goodrich 
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tiff who has offered to pay all taxes legally due, as a 


As a con- 


ing to the offer; 


have taxes paid 
But no re- 


by paying’® or 


Rubber Co., 136 Wash. 196, 239 P 391. 

[a] Assignee of purchaser entitled 
to taxes paid by him, where he wee 
not intermeddler. Zintheo v. B. 
Coodrich Rubber Co., 136 Wash. 198, 
239 P 390. 

Tb] When defendant establishes 
title to part of land, taxes paid on 
whole tract will be prorated. Lanez- 
horst v. Rogers, 88 Ark. 318, 114 SW 
915: 

[ce] Payment not shown.—Pay- 
ment or tender of all just taxes paid 
by a party is not necessary before su- 
ing to quiet title, when there was no 
assessment of the land on account of 
a failure properly to describe it in the 
assessment roll. State Finance Co. v. 
Halstenson. 17 N. D. 145. 114 NW 724. 

81. Moorehead v. Dial, 134 Ark. 
548. 204 SW 424: Robertson v. Bear, 
83 Kan. 468, 112 P 101. 

Ta] In Missouri, under Rev. St. 
(1899) § 650, prior to its améndment 
in 1909, the court could only adjudge 
and determine the title to the land. 
and tax liens, or other liens to which 
defendant might be entitled. could not 
be adjudged or declared. Podesta v. 
TInion Land Co., 152 Mo. A. 393, 133 
SW 109. 

82. Robertson v. Bear, 83 Kan. 468, 
112, P 101. 

Right of plaintiff to recover for 
rents an‘ profits see supra § 264. 

83. Kimball v. Baker Land, ete., 
Co., 152 Wis. 441, 140 NW 47. 

84 Podesta v. Union Land Co., 152 
Mo. A. 393, 133 SW 109. 

85. Barke v. Early, 72 Iowa 2738, 
33 NW 677. 

86. Miller v. Cook, 135 Ill. 190, 25 
NE 756, 10 LRA 292. 

87. Cal.—Cohen v. Anderson, 22 
Cal. A. 634, 135 P 1096. 

Iowa.—American Emigrant Co. v: 
Fuller, 83 lowa 599, 50 NW 48; Gwynn 
v. Turner, 18 Iowa 1. 

Ky —Kash v. Lewis, 224 Ky. 679, 6 
SW (2a) 1098. 

-Mo.—Egan v. Woelfel, 18 SW (2a) 
50. 

Wash.—Hendrickson v. Lyons, 121 
Wash, 632. 209 P 1095. 

[a] Claim for reimbursement for 
street assessments must be pleaded to 
be recoverable. Kash v. Lewis, 224 
Ky. 679, 6 SW (2d) 1098. 

[b] Decree in defendant’s favor 
for taxes paid by him is not warrant- 
ed by his prayer for general equitable 
relief, where the only allegation in 
his answer as to the payment of taxes 
is made in support of his plea of the 
statute of limitations. American Em- 
imrant Co. v. Fuller, 83 Iowa 599, 50 


NW 48. 
gs. Green v. Halsted, 77 Colo. 578, 
238) Ps 40) “Eluntersive Glayton, (Tex. 
Civ. A.) 36 SW 326. 
89. U.S.—Dennison Brick, etc., Co. 
v. Chicago Trust Co., 286 Fed. 818. 
Cal.—Burns v. Hiatt, 149 Cal. 617, 
87 P 196, 117 AmSR 157; Brandt v. 
Thompson, 91 Cal. 458, 27 P 763; Hall 
v. Arnott, 80 Cal. 348, 22 P 200. 
Ida.—Kelley v. Clark, 23 Ida. 1, 129 
P 921, AnnC2s1914C 665 
; Towa. —Sleeper v. Killion, 157 NW 
26. 


condition precedent to relief, is estopped to deny the 
right of the court to decree payment by him accord- 


85 


and that, where plaintiff alleges 


that he is able and willing to pay all legal taxes due 
on the land, it is error for the court not to take an 
account of such taxes and decree their payment as 
a condition of the relief prayed for.*® 

Pleading and proof. Defendant is not entitled to 


by him refunded where he has not 


made a claim therefor in his pleadings,*? and proved 
by competent evidence the amount of taxes paid.’ 

[§ 273] (e) Recovery of Mortgage Debt. A court 
of equity will require a plaintiff, suing to have a 
mortgage canceled as a cloud on his title, to do equity 


in some cases it has been held by 


Mont.—McMillan v. Davenport, 44 
Mont. 28, 118 P 756, AnnCas1912D 984. 
Nebr. — Barney v. Chamberlain, 85 
Nebr. 785, 124 NW 482; Henry v. Hen- 
Eye 73 Nebr. 746, 103 NW 441, 107 NW 
N. Y.—Williams v. Fitzhugh, 37 N. 
x ul 5 Transcr. A. 61 [mod 44 Barb. 
D.—Brown v. Comonow, 17 N. D. 

84, tr NW 728. 

Tenn.—New York Nat. Bldg. Assoc. 
v. Cannon, 99 Tenn. 344, 41 SW 1054. 

Wis. —Krugmeier v. Hackett, 134 
Wis. 57, 113 NW 1103. 

And see Dodge v. Jordan, 91 N. J. 
Eq. 42, 108 A 861 (holding that, where 
it appears that the conveyance under 
which defendant claimed was in ef- 
fect a mortgage, and that there is a 
balance of the mortgage debt due, the 
court will ascertain the amount of 
such balance and permit complainants 
to redeem). 

[a] Rule applied.—(1) Plaintiff 
executed a mortgage to secure certain 
bonds executed and delivered to him 
by a county to aid him in building a 
grist mill. It was held that an action 
would not lie to set aside such mori- 
gage and remove it, as a cloud on title 
to plaintiff’s land until he should pay 
the same, or restore the consideration 
which he received thereunder. Brew- 
er v. Merrick County, 15 Nebr. 180, 18 
NW 43. (2) Where plaintiff made a 
valid tender to redeem from foreclo- 
sure within the time required; but 
defendant refused the tender which 
was thereupon withdrawn, and within 
two days thereafter defendant offered 
to accept the same, complainant in a 
suit to quiet title was only entitled 
to a decree on condition of paying the 
amount required to redeem under the 
rule that he who seeks equity must do 
equity. Kelley v. Clark. 23 Ida. 1, 
129 P 921, AnnCas1914C 6665. (3) 
When a mortgage has been given to 
secure the payment of several notes, 
part of which are usurious and part 
bona fide, although the mortgage is 
void, a court of equity will require 
complainant to do equity by paying or 
tendering payment of the valid notes 
before it will entertain a suit to cause 
the mortgage to be delivered up to 
be canceled as a cloud on title. Wil- 
Tiams v. Fitzhugh, 37 N. Y. 444, 5 
Transcr. A. 61 [mod 44 Barb. 321]. 
(4) Where a mortgage lien has been 
extinguished, and the mortgagor bor- 
rows money and agrees that the mort- 
gage shall stand as security, which it 
might ostensibly do until discharged 
of record, he may not sue in equity to 
remove the mortgage as a cloud on his 
title without first doing equity, by re- 
paying the money received upon the 
faith of the supposed security. Krug- 
meier v. Hackett, 134 Wis. 57, 113 NW 
1103. 

[b] Mortgage by loan association 
not authorized to do business in state. 
—Where a mortgage is not enforcea- 
ble because taken by a loan associa- 
tion doing business in defiance of 
the statute, the mortgagor, as a con- 
dition of having the mortgage can- 
celed as a cloud on his title, must pay 
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tendering®® to defendant the amount of the mort- 
gage debt, although the mortgagee fraudulently 
endeavored to defeat plaintiff’s title,?? and even 
though such debt is barred by the statute of limi- 
tations.°? This rule is applicable where the ac- 
tion is brought by one who purchased from the mort- 
gagor before the right to foreclose was barred.°** 
So, where a valid mortgage has been foreclosed, even 
though the proceedings were void, a purchaser of 
the equity of redemption, subject to the mortgage, 
cannot maintain an action to quiet title against the 
purchaser at the foreclosure sale unless he pays or 
tenders the amount of the mortgage debt.°* Like- 
wise, where the interest of the mortgagor escapes 
being bound by a decree in foreclosure, through a 
slip in the proceedings, and he subsequently comes 
into equity to be relieved of the cloud cast upon his 
interest by reason of such proceedings, he will be 
required to pay defendant his proportion of the 
mortgage debt.°® But defendant cannot have af- 
firmative relief for his outlawed debt,®® the proper 
judgment being that, upon failure of plaintiff to pay 
the amount due within a specified time, his action 
will be dismissed.°? 
Limitations of rule. Where land is encumbered by 
mortgaged liens of different priorities, the purchaser 
of the equity of redemption, if he is in possession 
under such purchase, may maintain an action to 


to the mortgagee the amount of they; 213 Fed. 399]. 
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quiet his title against the holder of a junior mort- 
gage, without having paid off the senior mortgage.’* 
So a tender of the mortgage debt is not a condition 
precedent to a statutory action by the owner in pos- 
session to determine an adverse claim against the 
assignee of a mortgage on the property.°® And an 
offer before suit to do equity by tendering payment 
of the mortgage debt is not indispensable in an ac- 
tion by the mortgagor to cancel the mortgage and 
have the foreclosure sale declared void, where such 
sale was voidable at his option and he seeks to de- 
feat the whole instrument and the lien thereunder.* 
Where the grantee in a deed, which was in fact a 
mortgage, conveyed the property to a third person 
who insisted that he purchased without notice, and 
there was no intent to assign the debt, the grantors 
suing to quiet title need not pay or tender the amount 
of the debt to the third person.? It has also been 
held that, where a mortgage executed by a married 
woman is void because prohibited by a statute found- 
ed on public policy, equity will remove the cloud 
from her title without requiring payment of the 
mortgage debt. The rule as to outlawed mortgages* 
has been held inapplicable to a plaintiff who is not 
the mortgagor and does not claim under, but adverse- 
ly to, him,® or to one who purchases the land after 
the mortgage has become barred, as shown by the 
records.® Moreover, the rule is imposed as a con- 


ing the debt due, although the lien of 


mortgage debt. New York Nat. Bldg., Ariz.—Provident Mut. Bldg.-Loan| the mortgage has been extinguished 
ete., Assoc. v. Cannon, 99 Tenn. 344,]| Assoc. v. Schwertner, 15 Ariz. 517,| by lapse of time, where extensions of 
41 SW 1054. 140 P 495. time, of which the grantee had notice, 


Necessity that plaintiff do equity 
generally see supra § 254. 

90. Ala.—Hampton v. Counts, 202 
Ala. 331, 80 S 413; Kelly v. Coke, 193 
Ala. 271, 69 S 576. 

Ark.—Singfield v. Vogler, 192 SW 

155 aCaile 


906. 

Cal.—Raggio v. Palmtag, 

(QielLOs Pao lat SUrnss Vaoriatt, 149 
C2 Oli, rot Pe 196 at CAMS Lai 
ae v. Thompson, 91 Cal. 458, 27 P 

Nebr.—Barney v. Chamberlain, 85 
Nebr. 785, 124 NW 482: Hall v. Hoop- 
er, 47 Nebr. 111, 66 NW 33. 

N. D.—Brown v. Comonow, 17 N. D. 
84, 114 NW 728. 

{a] Tender in court.—In quieting 
title against a mortgage upon which 
plaintiff claimed that defendant had 
refused to accept payment, where 
plaintiff did not prove actual tender 
and does not make tender in court, re- 
lief will be denied. Singfield v. Vog- 
ler, (Ark.) 192 SW 906. 

Offer in bill or complaint to do equi- 
ty by repaying consideration received 
see supra § 169. 

91. Stoffela v. Nugent, 217 U. S. 
499, 30 SCt 600, 54 L. ed. 856 [rev 10 
Ariz. 151, 84 P 910]. 

{a] Zlustration.—The purchaser 
of mortgaged property, under an 
agreement to pay the lien of the mort- 
gages and the judgments of foreclo- 
sure thereon, is not entitled to have 
his title quieted as against the mort- 
gagee, without paying the mortgage 
debt, although the mortgagee in bad 
faith evaded the purchaser’s effort to 
make such payment, and, with full 
knowledge of the facts and with in- 
tent to defraud, procured from the 
mortgagor a conveyance of a part of 
the premises, and a new mortgage on 
the residue, and satisfied of record the 
former mortgages and judgment liens. 
Stoffela v. Nugent, 217 U. S. 499, 30 
Sct 600, 54 L. ed. 856 [rev 10 Ariz. 151, 
84 P9101. 

92. U. S.—Ephraim v. Nevada, eta, 
Land, etc., Co., 282 Fed. 610 [certi- 
orari den 260 U. S. 748 mem, 43 SCt 
248 mem, 67 L. ed. 494 mem]; Clear 
Lake Power, etc., Co. v. Capay Ditch 
Co., 226 Fed. 634, 141 CCA 390 [rev 
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Cal.—Fontana Land Co. v. Laughlin, 
199 Cal. 625, 250 P 669, 48 ALR 1308; 
Bulson v. Moffatt, 173 Cal. 685, 161 P 
259; Faxon v. All Persons, 166 Cal. 
707, 137 P 919, LRA1916B 1209; Rag- 
#10 Vv. Palmtag; W55 Cals 797, 103 12 
Burns v. Hiatt, 149 Cal. 617, 87 
P 196, 117 AmSR 157; Boyce v. Fisk, 
110 Cals A0%s 42) B47 she Brande we 
Thompson, 91 Cal. 458, 27 P 763; De 
Cazara v. Orena, 80 Cal. 132, 22. P 74; 
Booth v. Hoskins, 75 Cal. 271, 17 P 
225; Klumpke v. Henley, 24 Cal. A. 
35, 140 P 289, 313; Marshutz v. Seltz- 
Orb, Cale Al 4058 90P 8/07. 

Fla.—Wilson v. Davis, 80 Fla. 727, 
86 S 686. 

Kan.-——Capell y. Dill, 82 Kan. 652, 
109 P 286. 

Nebr.—Pettit v. Louis, 88 Nebr. 496, 
129 NW 1005, 34 LRANS 356; Barney 
v. Chamberlain, 85 Nebr. 785, 124 NW 
482; Hobson v. Huxtable, 79 Nebr. 
340, 116 NW 278 [vacating on reh 79 
Nebr. 334, 112 NW 658]; Hall v. Hoop- 
er, 47 Nebr. 111, 66 NW 33; Merriam 
v..Goodlett, 36 Nebr. 384, 54 NW 686. 

N. D.—Nelson v. Nelson, 226 NW 
476; Bowman v. Retelieuk, 40 N. D. 
134, 168 NW 576; Cotton v. Horton, 22 
N. D. 1, 182 NW 225; Tracy v. Wheel- 
oy 15 N. D. 248, 107 NW 68, 6 LRANS 
516. 

[a] Mortgagee who becomes pur- 
chaser at void foreclosure sale, and 
who enters into occupation of the 
property under a deed improperly ex- 
ecuted and delivered by the commis- 
sioner, is a mortgagee in possession, 
and the mortgagor’s assignee cannot 
quiet title to the property against the 
mortgagee without paying, or offering 
to pay, the debt secured by the mort- 
gage, although such debt is barred by 
limitations. Raggio v. Palmtag, 155 
Galemo9%, 1063 eRven2s G 

93. Faxon v. All Persons, 166 Cal. 
707, 721, 137 P 919, LRA1916B 1209; 
Raggio v. Palmtag, 155 Cal. 797, 103 
P 312; Burns v. Hiatt, 149 Cal. 617, 
87 P 196, 117 AmSR 157; Chapman v. 
Hicks, 41 Cal. A. 158, 182 P 336. See 
Craig v. Dinwiddie, 77 Cal. A. 681, 247 
P 516 (the mortgagor’s grantee can- 
not have his title quieted without pay- 


had been granted to the mortgagor). 

“The respondent contends, and we 
think rightly, that the rule in question 
should not be extended to a case in 
which a liability to pay the debt does 
not, in morals and equity, rest upon 
the plaintiff or his property. Where 
the plaintiff is himself the debtor, the 
applicability of the rule is apparent. 
No different situation is presented 
where the plaintiff has bought the 
land before the right to foreclose the 
mortgage has become barred. In such 
case, he acquired the property subject 
to a valid existing lien, which was, 
presumably, taken into account in fix- 
ing the purchase price. Such prop- 
erty, when he acquired it, was bound 
by the debt, and it would be as inequi- 
table to relieve him of the burden 
without payment as it would be to 
thus free the original debtor.”” Faxon 
v. All Persons, supra. 

94. Westerfield v. Howell, 88 Nebr. 
463, 129 NW 986. 

95. Johnston v. San Francisco Sav. 
Les. 15) Cal.1384,°16 PB 75353..7 Ams 


96. Boyce v. Fisk, 110 Cal. 107, 42 
P 473; Marshutz yv. Seltzor, 5 Cal. A. 
140, 89 P 877. 

97. Boyce v. Fisk, 110 Cal. 107, 42 
P4033 . 

ving Holten vy. Lake County, 55 Ind. 


99. Mentry v. Broadway Bank, etc., 
Co., 20 Cal. A, 388, 129 P 470, ' 

1. Harney v. Montgomery, 29 Wyo. 
362, 213 PB 378. 

2. Smith v. J..R. Newberry Co., 21 
Cal. A.) 4325 °1315P 1055: 

8. Richardson v. Stephens, 122 Ala. 
301, 25 S 39; Lansden v. Bone, 90 Ala. 
446, 8 S 65. 

4. See supra note 92. 

5. Klumpke v. Henley, 24 Cal. A. 
35, 140 P 289, 313; Marshutz v. Seltz- 
ORD Cal A408 90 Pret. 

6. Fontana Land Co. v. Laughlin, 
199 Cal. 625, 250 P 669, 48 ALR 1308; 
Muhs v. Hibernia Sav., etc., Soc., 166 
Cal. 760, 138 P 352; Faxon v. All Per- 
sons,7 166 (‘Calwy70", S1stia Bal 9 ECA! 
1916B 1209; Yarlott v. Brown, (A.) 
132 NE 599, 133 NE 613 [superseded 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dition of granting relief, and does not apply where, 


relief is denied and the action dismissed.?7 And 
where the holder of an outlawed mortgage himself 
asks for affirmative relief on the mortgage, the court 
may declare such mortgage barred, without requir- 
ing the holder of the legal title of the premises to 
do equity by tendering payment of the amount due 
on the mortgage.® 

[§ 274] (f) Recovery of Purchase Price Paid at 
Judicial Sale. Although it has been held, pursuant 
to the maxim, Caveat emptor, that the title acquired 
at a void execution sale may be set aside as a cloud 
without reimbursing the purchaser at the sale,® other 
authorities have held that a court setting aside a ju- 
dicial sale under a void execution, as a cloud on title, 
should decree that the purchase money be refunded.” 
So the assignee of a mortgagee, who redeemed the 
land from a foreclosure sale and purchased the land 
on resale under a writ of venditioni exponas, but 
failed to obtain legal title because the statute gave 
him no right to redeem, is entitled to reimburse- 
ment.‘t But it has been, held that a plaintiff who 
had not received any part of the price paid for land 
sold under a void order of sale could sue to quiet title 
without refunding the price.1” 

[$ 275] L, Judgement or Decree!* and Enforce- 
ment Thereof—1. Nature. It has been held that the 
decree in a sutt to remove a cloud from title, unless 
otherwise provided by statute, operates in personam 
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only, by restraining defendant from asserting his 
claim and directing him to deliver up his deed to be 
canceled, or to execute a release to plaintiff.1* On 
the other hand, it has been held that a decree quiet- 
ing title, although not, strictly speaking, in rem, fixes 
and settles the title to realty, and to that extent par- 
takes of the nature of a judgment in rem.*° 

[§ 276] 2. Form and Requisites—a. In General. 
The judgment or decree must determine all the is- 
sues,!® definitely fix and settle the rights of the par- 
ties,!7 and comply with any statutory provisions 
regulating the form and requisites of judgments in 
actions to determine adverse claims.1* Where de- 
fendant’s cross bill is insufficient to warrant recov- 
ery, is not supported by the evidence, and its aver- 
ments are covered by the general findings, failure to 
mention such eross bill in the final decree is not er- 
ror.1® The use of an incorrect term in a decree 
quieting: title in plaintiff will not vitiate the decree 
where it is apparent that such term was not used 
in its strict sense, and the decree was fully war- 
ranted by the pleadings and evidence.?° 

Conformity to findings and decision. The judg- 
ment or decree must follow the findings and deci- 
sion 

Imposition of terms. Where plaintiff acquired a 
good title by virtue of a sale by a trustee in bank- 
ruptey, defendant cannot complain of the form of a 
judgment giving him a specific time in which to pay 


192 Ind. 648, 188 NE 17]. 

7. Merriam v. Goodlett, 36 Nebr. 
384, 54 NW 686. 

8. Herbage v. McKee, 82 Nebr. 354, 
117 NW 706; Peterson vy. Ramsey, 78 
Nebr. 235, 110 NW 728. 

9. Conwell v. ‘Watkins, 71 Ill. 48. 

10. Keohane v, Keohane, 38 Cal. A. 
405, 176 P 386, 387 [quot Cyc]; Hern- 
don v. Rice, 21 Tex. 455. 

11. Jolliffe v. Crawford, 76 Ind. A. 
282, 132 NE 300. 

12. Scott v. Royston, 223 Mo. 568, 
123 SW 454. 

13. Cross references: ’ 
Judgment or decree: 

Generally see Equity s Bate 968; 

Judgments 33 C. J. p 1042 


nN: 
Disclaimer see supra § 197. 
Pleadings see supra § 222. 
Relief awarded see supra §§ 253-274. 
14. Hart v. Sansom, 110 U. S. 151, 
3 SCt pe 98 L. ed. 101. 
15. ’S$.—Dennison Brick, etc., Co. 
Vv: Sue Trust) Co. 286 Fed. 818. 
Cal.—Perkins v. Wakeham, 86 Cal. 
580, 25 P 51, 21; AmSR 67. 
Ind.—Essig v. Lower, 120 Ind. 239, 
21 NE 1090. 
Mo.—Long v. Lackawanna _ Coal, 
etc., Co.; 233 Mo. 713, 136 SW 673. 
. Va.—Patton v. Hicher, 85 W. Va. 
465, 102 SE 124; Tennant v. Fretts, 67 
W. Va. 569, 68 SE 387, 140 AmSR $79, 
29 LRANS 625. 
Nature of action generally see su- 


pra § 1 

16. Miera v. Sammons, 31 N. M. 
599, 248 P 1096. 

See also supra § 255. 

[a] Judgment held_ sufficient.— 


Where the complaint alleged owner- 
ship in plaintiffs and unfounded 
claims by defendant, and the cross 
complaint alleged title in defendant 
and unfounded claims by plaintiffs, 
and the court tried the case in the 
absence of plaintiffs and found facts 
as alleged in the cross complaint, it 
will not be deemed to have disregard- 
ed the issue made by the complaint 
and answer, although the complaint 
was not formally dismissed. Miera v. 
Sammons, 31 N. M. 599, 248 P 1096. 

17. Ala.—Rucker v. -Jackson, 180 
Ala. 109, 60 S 139, AnnCas1915C 1058; 
McDaniel v. Sloss Iron, etc., Co., 152 
Ala. 414, 44 S 705. 


Cal.—Barstow-San Antonio Oil Co. 
v. Whitney, 271 P 477. 

Mo.—Hunt v. Hunt, 307 Mo. 375, 270 
SW 365; McLaughlin v. McLaughlin, 
228 Mo. 635, 129 SW 21, 137 AmSR 
680; Armor v. Holly, 226 Mo. 688, 126 
SW 495; Armor y. Frey, 226 Mo. 646, 
126 SW 483. 

N. J.—Blatchford v. Conover, 40 N. 
J. Eq. 205,-1 A 16, 7 A 354. 

Tex.—Rockhold vy. Lucky Tiger Oil 
Co., (Civ. A.) 4 SW (2d) 1046. 

[a] Rule applied.—Where defend- 
ants by cross-complaint asked that 
their title be quieted, and the answer 
to the cross-complaint denied defend- 
ants’ title, and plaintiff adhered there- 
to at the trial, defendants were en- 
titled to a judgment quieting their ti- 
tle to that part of the land to which 
plaintiff established no title. Pereira 
Farms Corp. v. Simas, 69 Cal; As 159, 
230 P 976. 

[b] In action to quiet title to land 
sold under various judgments, some of 
which had been partly satisfied from 
other property, a decree determining 
the relative interests of the judgment 
ereditor, which did not show the val- 
ue of such other property or the 
amount for which sold, is erroneous. 


Tilley v. Bonney, 123 Cal. 118, 55 P 
798. 
[ec] Rights and interests of re- 


maindermen.—(1) Where plaintiff re- 
maindermen prevailed in their suit to 
quiet title, they were entitled to have 
a judgment declare their rights as re- 
maindermen subject to the life estate 
of the life tenant. Wicoff v. Moore, 
(Mo.) 257 SW 474, (2) A judgment, in 
an action by the children of a gran- 
tee in a deed conveying land to the 
grantee and her bodily heirs against 
purchasers from the grantee claiming 
a fee in the premises, which adjudges 
that the grantee has only a life es- 
tate, and that the remainder in fee is 
in her children, is not erroneous as 
to the purchasers for failing to de- 
termine whether the remainder is 


vested or contingent. Utter v. Sid- 
man, 170 Mo. 284, 70 SW 702. 
{d] In action to quiet title, in- 


volving boundary dispute, both par- 
ties are entitled to have their respec- 
tive ownership adjudged. Cosgrave 


ya egnoneyy 52 Cal. A. 625, 199 P 808, 
[e] Judgments or decrees held suf- 
ficient.—Barstow-San Antonio Oil Co. 
v. Whitney, (Cal.) 271 P 477; Stewart 
v. Stewart, (Mo.) 262 SW 1016; Hol- 
comb v. Mays, 202 Mo. A. 167, 215 SW 
Scope and extent of relief awarded: 
eo see supra §§ 255-257. 


Defendant see supra §§ 267-274. 

Plaintiff see supra §§ 256-258. 

18. Armor v. Holly, 226 Mo. 688, 
126 SW 495; Armor v. Frey, 226 Mo. 
646, 126 SW 483; Doscher v. Wyckoff, 
63 Mise. 414,° 113 NYS 655. faff132 
App. Div. 139, 116 NYS 389]. 

[a] Form of judgment under Code 
Civ. Proc. § 1645, in an action to de- 
termine a claim to real estate. Mer- 
ritt v. Smith, 50 App. Div. 349, 68 NYS 
1068 [aff 27 Misc. 366, 58 NYS 851, 29 
NYCivProe 369]; Doscher v. Wyckoff, 
63 Misc. 414, 113 NYS 655 [aff 132 App. 
Div. 139, 116 NYS 3389]. 

19. Stevens v. Fitzpatrick, 218 Mo. 
708, 118 SW 51. 

20. Thomas v. Standard Dev. Co., 
70 Mont. 156, 224 P 870. 

[a] Thus, in an action to quiet title 
to oil lands, although a decree adiu- 
dicating that a lease set up by defend- 
ant was “forfeited,’’ instead of ‘‘ter- 
minated”’ as was shown, was incorrect, 
if it was intended to use the term in 
its strict and technical sense, it was 
immaterial, where it is apparent that 
the term was used synonymously with 
the word ‘‘terminated,’ where the de- 
eree quieted title in plaintiffs as 
prayed for, and that the pleading and 
evidence fully warranting the de- 
cree. Thomas v. Standard Dev. Co., 
70 Mont. 156, 224 P 870. 

21. Lantz v. Los Angeles, 185 Cal. 
262, 196 P 481; Braun vy. Dallin, 68 
Cal. A, 121, 228 P 740. 

[a] Judgment held sufficient.—A 
judgment requiring defendants to pay 
plaintiff a specific sum ‘‘and interest” 
sufficiently conforms to the findings 
and decision specifying such sum, “in- 
cluding interest.” Braun y. Dallin, 68 
Cal. Ay 121, 228 RP 740. 

Conformity of relief awarded to 
pleadings and proof see supra §8§ 256, 


. 
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plaintiff’s claim and redeem the property.?? 

Stating reasons for dismissal. Where the bill or 
complaint is dismissed because plaintiff is not in 
possession,?* or because the deed sought to be can- 
eeled is void on its face, and hence not a cloud,** the 
reason for the dismissal should be stated, or at least 
the judgment should not be so absolute as to consti- 
tute a bar to the maintenance by plaintiff of another 
form of action to enforce or protect his rights. 

Parties. A judgment in an action to quiet title 
in which the owners of the land were not made par- 
ties,?° or against a person who died before the ac- 
tion was commenced,?® is void. And in a suit by a 
vendor and his vendee to remove a cloud from the 
title, it is error to make a decree vesting and con- 
firming title in the vendor instead of the vendee.?? 
Where the statute authorizes the court to grant re- 
hef to one of several plaintiffs,?® a decree in favor 
of the husband alone in a suit by husband and wife 
to quiet title is valid.2® And where a part of the 
tract in controversy has been sold in pareels to dif- 
ferent. defendants, it is proper to render separate 
judgments in respect of the rights of the separate 
defendants.®° 

[§ 277] b. Describing Lands. Where title is qui- 
eted, the judgment should describe the land with 
such definiteness as to enable the parties to know 
from such description the precise limits or the loca- 
tion of the boundary lines thereof,?! although it has 
been held that a decree need not describe the land 
where it specifically refers to the land as deseribed in 
the bill.°? The decree is sufficient if the land can be 
located from the description therein with reasonable 
certainty,®® or is capable of identification from such 
deseription by resorting to extraneous evidence.** 
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It is not essential that, from a mere inspection of 
the description, the court should be able to know 
what lands are intended, but it is enough that the 
property is described in a manner. best known to 
persons familiar therewith.*° 

[§ 278] 3. Judgment or Decree by Default or Pro 
Confesso.?° A judgment by default in an action to 
quiet title as against a nonresident is not unauthor- 
ized and void, where there was only constructive serv- 
ice of the summons on him by publication and de- 
fendant did not answer and appear in the action.** 
In some jurisdictions a default judgment cannot be 
entered of course, but plaintiff is required to prove 
his cause of action,®*’ while in others it is held that 
a default admits all the material allegations of the 
bill or complaint, and that, where such allegations 
are sufficient, plaintiff is entitled to judgment with- 
out further proof.*® A statute providing that, if 
the allegations of a bill to quiet title are taken as 
confessed, and a decree pro confesso rendered, a final 
decree may be rendered without the taking of fur- 
ther proof or reference thereof to a master*® has 
been held valid.*? 

Effect of default as admission. In a suit to quiet 
title against invalid assessments for local improve- 
ments, the default of the municipality in failing to 
answer is an admission only that defendant has no 
interest or estate in plaintiff’s property, and that 
the assessment was invalid, but not that there was 
no basis for a valid assessment.*? 

Setting aside or relief from default. The power 
of the court to relieve from a default judgment** 
extends to default judgments entered in actions to 
quiet title.*4 Such a judgment may be set aside 
for fraud,*® but the fraud must be fraud in fact, and 


i ae 
e * 


~ [8§ 276-278 ; 


22. Strong v. Durdle, 94 Wash. 157, 
1625/6: 
23. McRee v. Gardner, 131 Mo. 599, 


33 SW 166. 

24. Peirsoll v. Elliott, 6 Pet. (U. S.) 
95, 8 L. ed. 332; Pillow v. Wade, 31 
Ark. 678; Cohen y. Sharp, 44 Cal. 29. 

25. Inman vy. White, 21 Colo. A. 
420; 122) B65. 


26. Inman v. White, supra. 

27. Andrews v. Palmer, 9 Tex. 491. 
28. See statutory provisions. 

29. King Lumber Co. v. Spragner, 


176 Ala. 564, 58 S 920. 

30. Morrissey v. Hammon, 160 Cal. 

808, 117 PB 442. 
/ 81. Newport v. Hatton, (Cal.) 271 
P 471; Hamaker v. Pacific Gas, etc., 
Comb INCA PALO 42) (2141 IP e265o7-'S Eile 
Barner, (8) Cal) A585" 962 P* 1171 = [foil 
Hill v. Hoefer, 8'Cal. A. 70, 96 P 116]; 
Caspar v. Jamison, 120:Ind. 58, 21 NE 
743; Ratliff v. Stretch, 117 Ind. 526, 
20 NE 438; Rusk v. West, 290 Mo. 433, 
235 SW 1010; Craig v. Mings, (Tex. 
Civ. A.) 144 SW 316. 

{a] If boundary line is only issue, 
the judgment should determine and 
clearly describe the line. Craig v. 
Mings, (Tex. Civ. A.) 144 SW 316. 

{b] Describing portions awarded 
to several parties.—A judgment for 
several plaintiffs as to all the land 
claimed was insufficient for failure to 
describe each portion to be recovered 
by the several parties. Rockhold v. 
Lucky Tiger Oil Co., (Tex. Civ., A.) 
4 SW (2d) 1046. 

Amendment of description on ap- 
peal see infra § 286. 

32. Whitmire v. 212 Ala. 
583, 103 S 668. 

33. Los Angeles v. Moore, 31 Cal. 
A. 39, 159 P 872; O’Connor v. Baum, 
54 Ind. A. 195, 100 NE 581; Missouri 


Spears, 


Lumber, etc., Co. v. Hassell, (Mo.) 
298 SW 47. 
fa] Description held sufficient.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(1) A judgment following the descrip- 
tion of the complaint and showing one 
side to be bounded by dotted lines 
was not so ambiguous as to be void. 
Los Angeles v. Moore, 31 Cal. A. 39, 
159 P 872. (2) A description of the 
land as the ‘fractional south %, con- 
sisting of seventy-five acres,” of a 
specified quarter section was not so 
uncertain as to make a judgment void. 
Newport v. Hatton, 195 Cal. 132, 155, 
231 P 987. (3) A description which 
accurately describes the land, but 
excepts a “right of way for a millrace 
passing through said land where it 
now is” is sufficient. O’Connor v. 
Baum, 54 Ind. A. 195, 100 NE 581. 

34. Newport v. Hatton, (Cal.) 271 
P 471; Redd v. Murry, 95 Cal. 48, 24 
P 841, 30 P 132; Fouch v. Bates, 18 
Ida. 374, 110 P 265; McDaniel v. Leuer, 
(Mo.) 230 SW 633; Kelly v. Howard, 
(Tex. Civ. A.) 94. SW. 379. 

[a] Description held sufficient.— 
(1) A decree definitely locating the 
points of entrance upon land of three 
rights of way, and giving the cours- 
es and distances to points of exit, and 
referring to a delineated map, suffi- 
ciently describes the boundaries of 
such easements particularly in view 
of the fact that improvements on the 
easements were already constructed. 
Hamaker v. Pacific Gas, etc., Co., 59 
Cal. A. 642, 211 P 265. (2) A decree 
describing a specific tract and except- 
ing therefrom lots conveyed to cer- 
tain parties is sufficiently specific in 
the description, although the lots so 
conveyed are not. specifically de- 
scribed. Fouch v. Bates, 18 Ida. 374, 


110 P 265. 
Newport v. Hatton, (Cal.) 271 
36. Generally see Equity §§ 937- 
963; Judgments §§ 349-420. 


37. Pitts v. Clay, 27 Fed. 635; Per- 
kins v. Wakeman, 86 Cal. 580, 25 P 


51, 21 AmSR 67 (construing Code Civ. 
Proc. § 412). 

38. Murphy v. Missouri, etc., Land, 

etc., Co., 28 N. D. 519, 149° NW 957. 
_ [a] Default in pleading.—Where, 
in an action under the adverse claims 
statute, the individual defendants ap- 
peared and defaulted only as to an- 
swer, and plaintiffs’ evidence disclosed 
their want of interest as against such 
defendants, it was error to enter judg- 
ment by default in their favor as 
against such defendants. Murphy v. 
Missouri, etc., Land, ete., Co., 28 N. 
D. 519, 149 NW 957. 

{[b] In New York it has been held 
that defendant’s default for omitting 
to appear and plead cannot be en- 
tered of course, but defendant must 
move the court for it, showing by affi- 
davit or otherwise on what proof the 
rule to appear and plead was entered. 
Rosevelt v. Giles, 7 Hill 166. 

39. Los Angeles v. Los Angeles 
Farming, etc., Co., 150 Cal. 647, 89 P 


615; Brenner v. Bigelow, 8 Kan. 496. 
40. See statutory provisions. 
41. McDaniel v. McElvy, 91 Fla. 


770, 108 S 820, 51 ALR 731. 

42. Beezley v. Astoria, 126 Or. 177, 
269 P 216, 60 ALR 504. 

43. See Judgments § 673 et seq. 

44. Wenig v. Lyons, 81 Colo. 6, 252 
P 889; Lord v. Hawkins, 39 Minn. 73, 
38 NW 689. 

[a] Time for application.—(1) 
Wenig v. Lyons, 81 Colo. 6, 252 P 889. 
(2) A defendant upon whom the sum- 
mons was served by publication, and 
not personally, and against whom 
judgment by default is entered, may 
apply to be relieved from it, and for 
leave to answer, under Gen. St. (1878) 
ce 66 § 125, within one year after no- 
tice of the entry of judgment. Lord vy. 
Hawkins, 39 Minn. 73, 38 NW 689. 

45. McFadin v. Simms, 309 Mo. 
312, 273 SW 1050. 


¥ 


§§ 278-281] 


not mere technical fraud,#* and must be established 
by clear, strong, and cogent evidence.*? 

[§ 279] 4. Construction. The ordinary rules for 
construing judgments’ or decrees in equity*® apply 
to judgments and decrees in actions to quiet title or 
remove clouds thereon.®® <A decree which adjudges 
that defendant has an estate in fee simple in the 
land, and that complainant has no interest therein, 
includes a determination that defendant is entitled to 
possession.°! And where both parties claim sole 
ownership of the land, the effect of a decree quieting 
plaintiff’s title to an undivided one half thereof as 
against defendant’s claim is to quiet the record title 
in each of the parties as against the claims of the 
other.>? 

[§ 280] 5. Operation and HEffect®?’—a. In Gener- 
al. The judgment or decree in an action to quiet 
title bars subsequent litigation between the parties 
or their privies on the same cause of action, and is 
conclusive, not only as to all issues actually in- 
volved and determined, but also as to such matters 
as might have been litigated.°4 The decree, being 
in the nature of a judgment in rem,*® operates only 
on land within the state, and has no extraterritorial 
force.°*® A judgment adjudging plaintiff to be the 
owner in fee, and that defendant has no right, title, 
or interest in the property, does not invest plaintiff 
with a new title, but merely determines what title he 
already has.°* Where the title to securities is quiet- 
ed, the debtors thereon, although not parties to the 
action, may safely act on the adjudication, and make 
payment to such parties as the court decides are en- 
titled thereto.®§ 

Retroactive operation. A judgment quieting 
plaintiff’s title, recovered after an 
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on the land, has no retroactive effect on the right of 
plaintiff to sue for the trespass.°® 

Parties affected.°° Where all persons known to 
plaintiff as claiming an interest in the land are made 
parties, a judgment quieting plaintiff’s title divests 
the interest, not legally recorded, of a person, not a 
party, who claims under defendant.°1 A judgment 
quieting plaintiff’s title to contingent interests in 
remainder after termination of a life estate will not 
affect the rights of unborn contingent remainder- 
men.®2 And a judgment quieting title in a widow 
to land inherited by her from her husband cannot 
change the operation of the statute of descents, and 
confers no right upon one who, if she survives, will 
be an heir of plaintiff as to the land in controversy.*®? 

Failure to record decree. Where the statute au- 
thorizes a party obtaining a deeree quieting title to 
have an exemplification of the decree recorded in 
the office of the register of deeds,** and he fails to 
do go, he cannot claim the benefit of the statute as 
against one not a party to the action whose instru- 
ment of title was first recorded.°® 

[§ 281] b. Transferring Defendant’s Title to 
Plaintiff. The effect of an ordinary decree to quiet 
title is only to preclude defendant, or anyone claim- 
ing under him, from asserting against plaintiff, or 
his successors, any title to, or interest in, the real 
property affected,®® and such a decree does not have 
the effect of transferring to plaintiff, as against a 
stranger to the suit, the title theretofore held by de- 
fendant;®" nor does a judgment adjudicating that 
neither party has title determine the question of title 
between defendant and one not a party to the ac- 
tion.*® But where the decree includes an order for 
defendant to convey to plaintiff whatever interest he 


46. McFadin v. Simms, supra. v. Kinsman, (Iowa) 216 NW _ 673; 63. Dodd v. Shanton, 45 Ind. A. 

47. McFadin v. Simms, supra. Cathcart v. Jennings, 137 S. C. 450, |]377, 90 NB 1041. 

[a] There is no inference that in-|135 SH 558. - 64. See statutory provisions. 
terested parties, against whom judg- [b] Construction as to parties.— 65. McCarthy v. Benedict, 90 Nebr. 


ment has been obtained by publication 


Where one of the plaintiffs died pend- 


386, 133 NW 410 [den reh 89 Nebr. 293, 


as being unknown persons, were 
Known to plaintiffs because they were 
socially prominent and lived in the 
county adjoining plaintiff’s county but 
separated by the Missouri River. Mc- 
ay v. Simms, 309 Mo. 312, 273 SW 
1 " 


48. See Judgments §§ 794-804. 
49. See Equity § 862. 
50. See cases infra this note. 


[a] Particular judgments con- 
strued.—(1) Where a grantee brought 
suit to quiet title, in fee according to 
a deed to him and defendants, assert- 
ed that his grantor had only a life 
estate and that was all he had, and set 
up their own claim to remainders and 
asked the court to have it established, 
a judgment for plaintiff could mean 
nothing else than that there was no 
remainder. Akley v. Bassett, 68 Cal. 
A. 270, 228 P 1057. (2) A decree ad- 
judging plaintiff to be the owner in 
fee of land subject to rights, priv- 
jleges, and easements owned by de- 
fendant, and which adjudges defend- 
ant to be the owner of a certain wa- 
ter ditch, power and telephone lines, 
together with rights of way therea- 
jong, grants only an easement to de- 
fendant, since the ownership of a 
right of way for a ditch or power line 
or telephone line is but the owner- 
ship of an easement. Hamaker v. Pa- 
cific Gas, etc., Co., 59 Cal. A. 642, 211 
P 265. (3) A judgment defining the 
rights of the owner of an easement 
which referred to judgment in con- 
demnation proceedings by which the 
easement was acquired, and providing 
that it should ‘remain in full force,” 
does not enlarge the rights granted 
by the original judgment. Hamaker 
v. Pacific Gas, etc., Co., supra. (4) 
Other judgments construed. Higley 


ing the litigation, and on motion his 
heirs were made parties, the entry 
on the judge’s docket reciting that on 
a specified date the cause was sub- 
mitted to the court, and judgment 
entered for plaintiffs, and the judg- 
ment adjudged that the title was vest- 
ed in “plaintiffs,” and that defendant 
was estopped from setting up any wks 
tle, the judgment in favor of “plain- 
tiffs’’ was a judgment in favor of the 
heirs of the deceased party and the 
remaining parties plaintiff. Dixon v. 
Hunter, 204 Mo. 382, 102 SW 970. 
51. Brady v. Carteret Realty Co., 
82 N. J. Eq. 620, 90 A 257, AnnCas 


1915B 1093 [rev 81 N. J. Eq. 86, 85 A) 
823]. . 


52. Del ‘Notaro_ v. 
Wash. 493, 104 P 774. 


Douglas, 55 


53. Of judgment by default see in- 
fra § 291. 

54. See Judgments § 1368. 

55. See supra § 275. 

56. Long v. Lackawanna Coal, etc., 


Co., 233 Mo, 713, 136 SW 673. 

57. McFadin v. Simms, 309 Mo. 312, 
273 SW 1050. 

58. Franke v: H. P. Nelson Co., 157 
Wis. 241, 147 NW 13. 

[a] “Such judgment will estop the 
defeated claimants from enforcing 
their alleged claims against such debt- 
ors.” Franke v. H. P. Nelson Co., 157 
Wis. 241, 250, 147 NW 13. 

59. Dunavant v. Pemiscot Land, 
ete., Co., 188 Mo. A. 88, 173 SW 747. 

Generally see Judgments § 
1363. 


Lienholders see infra § 282. 

61. Ada First Nat. Bank v. Ste- 
phenson, 119 Okl. 46, 247 P 993. 

62. Hunt vy. Lawton, 76 Cal. A. 655, 
245 P 803. ; 


131 NW 598]. 

66. U. S.—Woolworth v. Root, 40 
Fed. 723 [aff 150 U. S. 401, 14 SCt 136, 
37 L. ed. 1123]. 

Ala.—Vandegrift v. Shortridge, 181 
Ala. 275, 61 S 897. 

Cal.—Hildreth v. James, 109 Cal. 

Marshall v. Shafter, 


2995: 4. Pid 038i 
32 Cal. 176. 

Kan.—Wheeler y. Ballard, 91 Kan. 
354, 361, 137 P 789 [cit Cyc]. 

Mo.—Hayti- Dev. Co. v. Clayton, 281 
Mo. 221, 219 SW 601; Dunavant v. 
Pemiscot Land, etc., Co., 188 Mo. A. 
83, 90, 173 SW 747 [quot Cye]. 

Or.—Elwert v. Reid, 70 Or. 318, 139 
P 918, 141 P 540. 

67. Weed Sewing Mach. Co. vy. 
Baker, 40 Fed. 56; Lockwood v. Meade 
Land, etc., Co., 71 Kan. 739, 81 P 296; 
Hayti Dev. Co. v. Clayton, 281 Mo. 
221, 219 SW 601; Dunavant vy. Pemis- 
cot Land, etc., Co., 188 Mo. A. 83, 90, 
173 SW 747 [quot Cyc]; Elwert vy. 
Reid, 70 Or. 318, 139 P 918, 141 P 540. 

[a] Grantee in unrecorded deed.— 
A tax-deed holder who, without no- 
tice of any other claim, has quieted 
title against persons appearing by 
the records to hold the patent title, is 
protected against a deed which was 
executed by defendants before the 
commencement of the action, but was 
not recorded until after the rendition 
of the judgment, the title and estate 
of the person holding such unrecord- 
ed deed being as to third persons 
without notice, wholly in the grantor, 
and the grantee being in privity with 
his grantor and equally bound by any 
decree affecting the title. Utley v. 
Fee. 33 Kan. 683, ‘ 
Generally see Judgments § 1363. 

. 68. Richards v. Northwestern Coal, 
etc., Co., 221 Mo. 149, 119 SW 953. 
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may have in the realty involved,®® it of course af- 
feets a transfer of title as effectually as a voluntary 
conveyance.?® And it has been held that in a suit 
by a grantee against a grantor to quiet title, in which 
defendant denied that he claimed the land, and ad- 
mitted that he had conveyed it to plaintiff, a judg- 
ment quieting plaintiff’s title vested in plaintiff all 
of defendant’s title, even as against persons not 
parties to the action, unless they claim under a deed 
from defendant prior to the institution of the ac- 
tion.*1 Where a decree quieting plaintiff’s title 
revests the title in him, defendant’s rights are not 
affected by plaintiff’s failure to pay to a third person 
a sum which the decree made a lien on the land.*? 

[§ 282] c. Destroying Liens. A decree quieting 
title destroys all liens not protected by proper provi- 
sions in the decree, if the lienholders were made par- 
ties defendant;** but does not affect lenholders not 
made parties.*+ 

[§ 283] 6. Opening, Vacating, or Setting Aside.** 
Where the jurisdiction of the court is wrongfully in- 
voked by false allegations in the bill, the decree may 
be canceled in a direct proceeding*® or such decree 
may be vacated on motion.** The decree is not sub- 
ject to attack by a person having no interest in the 
land.*® The right to have the decree set aside, if 
application is made within a specified time, is some- 
times provided for by statute.7° 

[§ 284] 7. Amendment and Mbodification..° <A 

69. See supra § 261. 

70. Woolworth v. Root, 40 Fed. 723 
[aff 150 U. S. 401, 14 SCt 136, 37 L. 
ed. 1123]; Lockwood v. Meade Land, [b] 


CLE COL IAM. 1139, 451496: 
71. Kentucky Union Co. v. Cornett, 


QUIETING TITLE 


to whom a decree of confirmation does 
not operate as a bar. 
rence, 135 Ark. 321, 204 SW 755. 
In Missouri, 
(1919) § 1978 the decree may, on prop- 
er motion, be opened to let in a de- 


[§§ 281-286 


court of equity in a suit to quiet title may modify the 
decree in matters affecting the details of perform- 
ance, and make further or supplemental orders, where 
the circumstances so require, in order that the orig- 
inal decree can be acted on.8t The court also has 
inherent power, before its judgment becomes final, 
to modify or correct it, so that it will conform to the 
issues’? and findings.** 

[§ 285] 8. Enforcement.s4 When the decree de- 
clares the rights of the respective parties, the court 
may subsequently direct such process, or make 
such order, as may be necessary to carry the decree 
into execution,®® although it has been held that, if 
the decree orders complainant to pay defendant a 
certain sum in order to do equity,®® the decree should 
award execution therefor.87 Where title has been 
quieted by decree against one in possession, a man- 
datory injunction is a proper remedy to enforce it,®* 
and a decree which determines that defendant is en- 
titled to possession may be enforced by a writ of 
assistance.®® 

[§ 286] M. Appeal and Error.®°® The general 
rules of appeal and error apply in determining by 
or against what parties error or appeal lies in ac- 
tions to quiet title,?t and upon whom notice of ap- 
peal must be served;°? to the necessity and suffi- 
ciency of the presentation and reservation in the low- 
er court of grounds of review;°* to waiver of, and 
estoppel to allege, error;9* to the effect of the ap- 
405, 60 NW 640. See also Appeal and 
Hrror §§ 1319-1321. 

93. Decker v. Stansberry, 249 Ill. 
487, 94 NE 940, AnnCas1912A 227; 


Hammalle v. Lebensberger, 187 Ill. A. 
539 [aff 267 Ill. 602, 108 NE 669]; Gil- 


Hargis v. Law- 


under Rev. St. 


112 Ky. 677, 66 SW 728, 23 KyL 1922. 

72. McKenzie v. Donnell, 208 Mo. 
46, 106 SW 40. 

73. Morarity v. Calloway, 134 Ind. 
503, 34 NE 226; Bisel v. Tucker, 121 
Ind. 249, 23 NE 81; Jackson v. Smith, 
120 Ind. 520, 22 NE 481; Indiana, etc., 
R. Co. v. Allen, 113 Ind. 581, 15 NE 
446; Watkins v. Winings, 102 Ind. 


330, 1 NE 638. ; 

74. McDonald v. McCoy, 121 Cal. 
55, 58 P 421; Jasper County v. Spar- 
ham, 125 Iowa 464, 101 NW 134. 

75. Generally see Equity § 871 et 
seq; Judgments §§ 484-600. 

Relief from default judgment see 
supra § 278. 

76. Brooks-Scanlon Co. v. Stogner, 
114 Miss. 736, 75 S 596. 

fa] Iustration.—Where the stat- 
ute authorizes an action to quiet ti- 
tle by an owner out of possession if 
there is no adverse occupancy, it is 
a fraud on the court to allege that 
there is no adverse occupancy, and a 
judgment confirming plaintiff's title 
will be canceled. Brooks-Scanlon Co. 
v. Stogner, 114 Miss. 736, 75 S 596. 

77. Sawyer v. Gustason, 96 Fla. 6, 
118 S 57. ; 

78. Hackney v. Lynn, 27 N. D. 458, 
147 NW 263; Boynton v. Lynn, 27 N. 
D. 457, 147 NW 2638; Hoerr v.: Lynn, 
27 N. D. 449, 147 NW 263; Patterson 
Hand. Co." vy. ynn,? 27 -N. Dr 391.47 
NW 256. 

79. See statutory provisions. 

[a] In Arkansas (1) Kirby Dig. § 
657, providing that any person may 
appear within three years, and havea 
decree of confirmation set aside upon 
offering a meritorious defense, im- 
pliedly repealed a previous statute 
giving a person constructively sum- 
moned one year to appear and defend. 
Lawyer v. Carpenter, 80 Ark. 411, 97 
Sw 662. (2) Section 657 does not, 
however, have reference to the par- 
ties mentioned in § 656, occupying 
Jands adversely at the time the con- 
firmation suit was instituted, and as 


fense, and it is the duty of the court 
to consider the evidence offered on 
the motion, and pass upon the merits 
of the controversy. Mirick v. Booten, 
304 Mo. 1, 262 SW 1038. 

80. Generally see Equity § 871 et 
seq.; Judgments §§ 449-483. 

spre anc a on appeal see infra § 
286. 

81. Los Angeles Auto Tractor Co. 
v. Los Angeles County Super. Ct., 94 
Gal. A. 433) 271 P 363: 

fa] Illustration.—Where the court 
quieted plaintiff's title, allowing de- 
fendant thirty days in which to pay 
the purchase money of the land in 
controversy and receive a deed, sub- 
sequent orders extending the period 
for payment were within the court’s 
discretion. Los Angeles Auto Tractor 
Co. v. Los Angeles County Super. Ct., 
94 Cal..A. 433, 271 P 363. 

82. Fisher v. Jackson, 
107, 206 P 929. 

83. Irish vy. Steeves, 154 Iowa 286, 
134 NW 634.* 

84. Generally see Equity §§ 865— 
870; Judgments §§ 1139-1153. 


120 Wash. 


85. Smith v. Miller, 66 Tex. 74, 17 
SW 399. 
86. Necessity of doing equity see 


supra § 254. 
87. Gage v. Schmidt, 104 Ill. 106. 
88. Whitaker v. McBride, 5 Nebr. 
(Unoff.) 411, 98 NW 877. 
Mandatory injunctions 
see Injunctions §§ 5-74. 
89. Brady v. Carteret Realty Co., 
82 N. J. Eq. 620, 90 A 257 [rev on an- 


generally 


other ground 81 N. J. Hq. 86, 85 A 
823]. 
90. Generally see Appeal and Er- 


OF joCe Je Deeps 

91. Norton v. Walsh, 94 Cal. 564, 
29 Pp dl09: 

See also Appeal and Error §§ 464-— 
528. 

92. Potrero Neuvo Land Co. v. All 
Persons Claiming, 155 Cal. 371, 101 P 
12; Kenney v. Parks, 120 Cal. 22, 52 
P 40; Chase vy. Christenson, 92 Iowa, 


trap v. Watters, 77 Iowa 149, 41 NW 
600; Pollock Min., ete., Co. v. Daven- 
port, 31 Mont. 452, 78 P 768; East- 
hampton v. Bowman, 136 N. Y. 521, 32 
NE 987. -See also Appeal and Error- 
§$§ 580-950. 

[a] Thus defendant cannot object 
for the first time on appeal that the 
complaint was insufficient or that the 
facts proved by plaintiff did not jus- 
tify equitable relief. Easthampton v. 
Bowman, 136 N. Y. 521, 32 NE 987. 

{b] Objection that complaint omits 
material fact cannot be first raised on 
appeal. Pollock Min., eta, Co. v. 
Davenport, 31 Mont. 452, 78 P 768. 

94 Snodgrass v. Parks, 79 Cal. 55, 
21 P 429; Relender v. Riggs, 20 Colo. 
A. 423,°79 P 328;. Phillips v. Rome, 
ete,’ RCo. 9 NYSe799) [afi AaseNenys 
578 mem, 28 NE 250 mem}. See also 
Appeal and Error §§ 2606-2634. 

[a] Estoppel to claim right to pos- 
session.—In an action brought by a 
vendor against his vendee who has 
abandoned the contract and become a 
tenant of the vendor, the vendee, hay- 
ing failed to allege the fact that he 
was tenant of the vendor, and there- 
fore entitled to possession, cannot 
contend on appeal that for that reason 
a judgment in favor of the vendor is 
erroneous. Snodgrass v. Parks, 79 
Cali 55;°21, P42:9° : 

{b] Estoppel to claim that com- 
plaint should have been dismissed as 
to certain defendants.—Where both 
the lessor and the lessee corporation 
are made parties defendant to an ac- 
tion under the statute for the deter- 
mination of adverse claims to realty, 
and both appeared, and neither dis- 
claimed, by their pleadings or in any 
manner on the trial, and no motion 
has been made at any time to dismiss 
the complaint, defendant cannot, on 
appeal, urge that there was nothing 
to show that the lessee company made 
a claim against plaintiff, and that 
therefore, as to it, the complaint 
should have been dismissed. P} <i- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 


§ 286] 


peal in respect of the subsequent jurisdiction of the 
trial court;°® to the power of the appellate court 
to amend the pleadings,®® or judgment of the trial 
court;°* and to the scope and extent of review gen- 
Where a second count in the answer, by 
way of cross petition, brings ejectment, defendant 
may, in open court on appeal, and by leave of court, 


erally.98 


abandon his right to such relief.®® 


the correctness or incorrectness of the decree, the 
appellate tribunal can consider nothing but what was 


before the trial court at the time.? 


not complain of errors not affecting his interests? 
or of errors committed in his favor. 

Error must affirmatively appear 
on the record,* as all presumptions are in favor of 
the correctness of the trial court’s rulings and find- 


Presumptions. 


ings.® : 
Discretion of lower court. 


lips v. Rome, ete., R. Co., 9 NYS 799 
[aff 128 N. Y. 578, 28 NE 250]. 

[ec] Waiver of proof of possession. 
—Defendant’s seeking by cross com- 
plaint to have his own title quieted to 
a portion of the land embraced in the 
complaint, and his failure to raise any 
question in the trial court as to plain- 
tiff’s failure to prove possession, is a 
waiver of such proof. Relender v. 
Riggs, 20 Colo. A. 423, 79 P 328. 

95. Stillman v. Rosenberg, (Iowa) 


78 NW 913. See also Appeal and Er- 
ror §§ 1366-1390. 
[a] Supplemental decree.—After 


an appeal by defendant from a decree 
quieting title in plaintiff on condition 
that he pay defendant a certain sum, 
the trial court has no jurisdiction to 
make a supplemental decree barring 
plaintiff of his interest because of his 
failure to pay the amount as ordered. 
Stillman v. Rosenberg, (Iowa) 78 NW 


913. ; 

96. Powell v. Mayo, 26 N. J. Eq. 
120. 

97. Bushnell v. Crooke Min. Co., 12 


Colo. 247; 21 P 931. 

[a] Description of  property.— 
Where the premises specifically de- 
scribed in the complaint are not so de- 
scribed in the judgment, it may be 
amended in the supreme court. Bush- 
nell v. Crooke Min., etc., Co., 12 Colo. 
Pak ay Wie BA) }a be 

Amendments on appeal or error 
generally see Appeal and Error §§ 
2638-2642. 

98. Cramer v. McCann, 83 Kan. 
719, 112 P 832, 37 LRANS 108; Sav- 
age v. Savage, 51 Or. 167, 94 P 182; 
State v. Black, 116 Tex. 615, 297 SW 
213, 53 ALR 1181 [rev (Civ. A.) 253 
SW 576]. : : 

[a] Appellate court erred in quiet- 
ing title in defendants who asked no 
relief or did not appeal from adverse 
judgment, or were dismissed from 
suit to their satisfaction. State v. 
Black, 116 Tex. 615, 297 SW 213, 53 
ALR 1181 [rev (Civ. A.) 253 SW 576]. 

99. Chambers v. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567. 

1. Steinour v. Oakley State Bank, 
45 Ida. 472, 262 P 1052. 

2. Tripp v. Duane, 74 Cal. 85, 15 
Pp 489; Myrick v. Coursalle, 32 Minn. 
153, 18 NW 736; Utter v. Sidman, 170 
Mo. 284, 70 SW 702. See also Appeal 
and Error §§ 2589-2596. 

{a] Error affecting interests of 
adverse parties only cannot be com- 
plained of. Myrick v. Coursalle, 32 
Minn. 153, 19 NW 736. 

3. Stevens v. Cohen, 170 Mass. 551, 
49 NE 926. é (ron 

{a] Illustration.—Plaintiff whose 
bill to remove a cloud is dismissed un- 
less he redeem cannot complain that 
‘his prayer for general relief did not 
authorize a decree for redemption, as 
the decree is more favorable than any 
prayer of the bill warranted, and if 
he fails to redeem_ his bill simply 
stands dismissed. Stevens v. Cohen, 
170 Mass. 551, 49 NE 926, 


The rule that, in the 
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In determining 


Appellant can- 


the findings.*4 


Determination and disposition of cause.?*® 
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absence of a clear abuse of discretion, matters with- 
in the discretion of the lower court will not be re- 
viewed® applies on review in actions to quiet title.’ 

Questions of fact; verdict and findings. f 
absence of error of law, a verdict or finding will 
not be disturbed where there is evidence to support 
it,’ but where the evidence is clearly insufficient, as 
a matter of law, to support the findings, the judg- 
ment will be reversed.® 

Harmless error. 
not be reversed for error not prejudicial to the party 
complaining?® governs actions to quiet title.1? This. 
rule applies to harmless error in respect of the plead- 
ings,!? the giving or refusal of instructions,* and 


In the 


The rule that a judgment will 


The 


general rules as to the scope and extent of the de- 


4 Kester v. Jewell, 15 Colo. 220, 
25 P 315. See alsa Appeal and Hrror 
$§ 1651-1701, 2662-2752. 

5. Kan.—Shattuck v. Harvey Coun- 
ty, 63 Kan. 849, 66 P 1057. 

~“Mich.—Chandler v. Clark, 151 Mich. 
159,0115° NIW 65. 

Mo.—Gardner v. Robertson, 208 Mo. 
605, 106 SW 645. 

Phe MpLH ECL v. Watson, 60 Tex. 

Utah.—Perego v. Dodge, 9 Utah 3, 
33 P 221 [aff 163 U. S. 160, 16 SCt 971, 
41 L. ed. 113]. 

See also Appeal and Error §§ 2662-— 

2752. 
_ [a] Presumption as to waiver of 
jury.—Where a party goes to trial be- 
forethe court without objection, it 
will be presumed on appeal that a 
jury trial was waived. Perego v. 
Dodge, 9 Utah 8, 33 P 221 [aff 163 U. 
So L6 0s ale SCtg ia, 140 To edtrins I. 


Bree See Appeal and Error §§ 2753-— 
7. Reynolds v. Campling, 23 Colo. 


105, 46 P 6389; Risch v. Burch, 175 Ind. 
621, 95 NE 123. 

[a] Grant of continuance.—Reyn- 
a v. Campling, 23 Colo. 105, 46 P 
639. 

{b] Grant of temporary injunc- 
tion.—Risch v. Burch, 175 Ind. 621, 95 
NE 123. 

8. Ariz.—Jordan vy. Duke, 6 Ariz. 
Howe Me LOT 

Cal.—White v. McGilliard, 140 Cal. 
654, 74 P 298; Frankish v. Smith, 3 
Cal. Unrep. Cas. 33, 19 P 701. 

Conn.—Spencer v. Merwin, 80 Conn, 
330, 68 A 370. 

Ida.—Brinton vy. Steele, 23 Ida. 615, 
131 P 662. 

Ky.—Abram v. Mallicoat, 147 Ky. 
817, 145 SW 764. 

Mo.—Dowd v. Bond, 199 SW 954. 

See also Appeal and Prror §§ 2830— 
2877. 

{a] Findings of court.—In an ac- 
tion to quiet title brought under Rev. 
St. (1909) § 2535, authorizing suits 
to quiet title, legal or equitable, etc., 
which was tried by the court with- 
out a jury, and without instructions, 
a finding of fact by the court, if sup- 
ported by any evidence, is conclusive 
on appeal. Dowd v. Bond, (Mo.) 199 
SW 954. 

9. Huckaby v. Northam, 35 Cal, A. 
7705, 171 P 1083. 

10. See Appeal and Error §§ 2878— 
SOE SG woe 

11. Turner v. Johnson, 86 Okl. 196, 
207 " 555. And see cases inffa notes 
12-14, 

12. Keller v. MeGilliard, 5 Cal. A. 
395, 90 P 483; Ratliff v. Stretch, 117 
Ind. 526, 20 NE 438; O’Donahue v. 
Creager, 117 3) Inds43'%2,.1:20. INE. 267: 
Fares v. Urban, 46 Utah 609, 151 P 
57. See also Appeal and Error §§ 
2901-2921. 

[a] ‘Failure to strike out cross- 
complaint is harmless error, if error 
at all, where the judgment was not 


cision on appeal and error!® and the disposition of 


rendered thereon. Keller vy. ‘McGil- 
liard, 5 Cal. A. 395, 90 P 483. 

{b] Rule inapplicable.—The rule 
that the supreme court will not re- 
verse for any error.not affecting the 
substantial rights of a party does not 
apply to error in overruling a demur- 
rer to a complaint which shows no 
title in plaintiff, and therefore fails 
to state a cause of action. Chapman 
v. Jones, 149 Ind. 434, 47 NE 1065, 49 
NE 347. 

13. Fredericks v. Judah, 73 Cal. 
604, 15 P 305; Roush v. Roush, 154 
Ind. 562,55 NE 1017; Dickey v. Shirk, 
128 Ind, 278, 27 NE 733. See also Ap- 
peal and Prror §§ 3013-3036. 

[a] For example (1) an instruc- 
tion that, if land was owned indi- 
vidually by a partner in whose name 
title was taken, and he sold the 
same to his copartner, who took and 
retained possession, the latter’s gran- 
tee might have his title quieted 
against the partner who took title and 
his wife, is harmless error, where the 
jury specially find that the land was 
partnership property. Dickey v. 
Shirk, 128 Ind. 278, 27 NE 738. (2) 
In an action to quiet a title claimed to 
have been acquired by adverse pos- 
session, an erroneous instruction as 
to the effect in passing the title of a 
deed which was executed and deliv- 
ered to defendants prior to the com- 
mencement of plaintiff's adverse pos- 
session is immaterial. Fredericks vy. 
Judah, 73 Cal. 604, 15 P 305. 

14. McLennan _v.. McDonnell, 78 
Cal. 273, 20 P 566; Bloomer v. Crist- 
ler, 22 Colo. A. 238, 123 P 966; Harvey 
v. Long, 260 Mo. 374, 168 SW 708; 
Fares v. Urban, 46 Utah 609, 151 P 
57. See also Appeal and Error §§ 
3040-3045. 

{a] Failure to find on particular 
issue.—(1) When findings in an ac- 
tion to quiet title show that plaintiff 
has no title, legal or equitable, a 
failure to find upon an issue of the 
statute of limitations, presented by 
the defense, does not. materially affect 
the substantial rights of the parties. 
Labish v. Hardy, 77 Cal. 327, 19 P 531. 
(2) When plaintiff’s allegations as to 
ownership and right of possession are 
found against him in an action to 
quiet title, a failure to find upon other 
issues is immaterial, and is not cause 
for reversal. Daly v. Sorocco, 80 Cal. 
867, 22)P 211. 

15. In civil actions generally see 
Appeal and Error §§ 3093-3314. 

16. Hayden v. Ortkiss, 7 KyL 359. 
BA also Appeal and Error §§ 3093— 
3314. : 

[a] Change of facts pending ap- 
peal. Where defendant pleaded a 
judgment in his favor for the recov- 
ery of the land, and plaintiff replied 
that it had been superseded, the fact 
that the judgment superseded had 
been affirmed pending the appeal may 
be considered, although the cases 
were not consolidated. Hayden y. 
Ortkiss, 7 KyL 359. 
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the cause by the appellate court!’ govern in actions 
to quiet title, so far as they are applicable, having 
constantly in view the fact that each case rests upon 
and must be determined by the factors peculiar 


thereto. 
[§ 287] N. Costst&—1. 


17. Ark.—Hess vy. Adler, 67 Ark. 
444, 55 SW 843. 

Cal.—South San Francisco Bank v. 
Pike, 53 Cal. A. 524, 200 P 752. 
‘i D. C.—Buchanan v. MacFarland, 31 


pp. 6. > 
Tl..—Rutz v. Kehn, 143 Ill. 558, 29 
NE 553. 
Ind.—Barr v. Vermilya, 130 Ind. 
512, 30 NE 698. 
Ky.—Bell v. Mansfield, 10 Ky. Op. 8. 
Mich.—Cummings v. Schreur, 236 
Mich. 628, 211 NW 25. 
Nebr.—Lancaster County Bank v. 
Gregory, 24 Nebr. 656, 39 NW 835. 


N. C.—Ormand Min. Co. v. Gambrill, 
gay Mills Co., 181 N. C. 361, 107 SE 


N. D.—Johnston Land Co. v. Mit- 
echell, 29 N. D. 510, 151 NW 23. 

Wash.—Trahey v. Allen, 193 Wash. 
Alli io uP) 3.0K 4 

[a] Affirmance.—Where plaintiff 
shows a clear legal title and defend- 
ant’s title is based on a partially exe- 
cuted parol contract of purchase with 
plaintiff’s grantor, the evidence as to 
the existence of which being conflict- 
ing, a judgment for plaintif€ will be 
affirmed. Barr v. Vermilya, 130 Ind. 
512, 30 NE 698. Affirmance generally 
see Appeal and HPrror §§ 3115-3121. 

{b] Modification.—(1) A com- 
plaint alleged that plaintiff was the 
owner and in possession of the prop- 
erty. The findings were that plaintiff 
was the owner, but that defendant 
was in possession, and judgment was 
vendered that plaintiff’s title be quiet- 
ed and that defendant be removed 
from possession. Under Code Civ. 
Proc. § 380, the action may be main- 
. tained by one not in possession. It 
was held that, although the judgment 
was in direct contradiction to the 
complaint, it-would be modified on ap- 
peal so as to omit the part relating 
to possession, and would be thus af- 
firmed without costs to either party. 
Bryan v. Tormey, (Cal.) 21P 725. (2) 
A decree for plaintiff, including a 
tract not claimed in the bill, will be 
modified by omitting it therefrom. 
Hess v. Adler, 67 Ark. 444, 55 SW 843. 
(3) Judgment may be modified on ap- 
pellee’s motion so as to enjoin _pend- 
ing actions. Ormand Min. Co. v. 
Gambrill, etce., Mills Co., 181 N. C. 361, 
107 SE 216. (4) Modification gener- 
ally see Appeal and Error §§ 3157- 
3173. : 

[ec] Reversal.—(1) Where the bill 
alleges and the answer denies posses- 
sion, if, on appeal from a decree for 
complainants, the evidence is not 
brought up, and the decree does not 
find t'ihe fact of possession, it must be 
reversed. Rutz v. Kehn, 143 Ill. 558, 
29 NE 553. (2) If two findings by the 
eourt conflict, the judgment should 
be reversed. South San Francisco 
Bank v. Pike, 53 Cal. A. 524, 200 P 
752. (3) Reversal generally see Ap- 
peal and Error §§ 3174-3251. 

[d] Remand.—(1) The case will 
be remanded for a new trial with 
jeave to amend the pleadings when 
justice will be promoted by such a 
course. Fudickar v. East Riverside 
Irr. Dist., 109 Cal. 31, 41 P 1024. (2) 
Where a complainant alleges owner- 
ship and possession by plaintiff, a 
judgment in his favor, based on proof 
that he is the owner, and that defend- 
ant had verbally dispossessed him, 
will be reversed and the cause re- 


Right—a. In General. 
The rule of equity, that the allowance of costs is 
within the court’s diseretion,!® applies in actions to 
quiet title, so that costs are awarded or refused ac- 
cording to the justice of each particular case,*° and 


.Gregory, 
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if defendant’s conduct has been inequitable,?1 or his 
denial of plaintiff’s title made it necessary for the 
latter to bring suit,2? costs will be taxed against” 
him upon a deeree in plaintiff’s favor. 


So, in a 


proper case, the court may,?* and in some cases 


manded, in order that the complaint 
may be amended so as to conform to 
the proof. Bryan v. Tormey, 84 Cal. 
126, 24 P 319. (3) Where, after the 
answer of the statute of limitations, 
and denial of the incorporation and 
title of plaintiff, a supplemental an- 
swer denying plaintiff's possession, 
and setting up the statute of limita- 
tions, was filed, but not in accordance 
with Code § 149, allowing such answer 
for the purpose of setting up facts 
occurring after the former answer, 
after which a supplemental bill was 
filed, alleging that plaintiff was in 
possession at the time of bringing the 
suit, but that defendant had since 
forcibly taken possession, the case 
being then treated as ejectment at 
law, by court and counsel, and there 
appearing to have been much uncer- 
tainty as to the course of proceeding, 
and the evidence being unsatisfac- 
tory, the case will be remanded for 
trial on the merits after amending the 
pleadings. Lancaster County Bank v. 
24 Nebr. 656, 39 NW 835. 
(4) On appeal from a judgment con- 
ditioned that plaintiffs, contract pur- 
chasers of lots, should have six 
months after entry in which to meet 
payments, etc.,; the designated time 
having elapsed, it will be directed 
that plaintiffs may have thirty days 
after remittitur is filed in which to 
make payments due. Trahey v. Allen, 
103 Wash. 471, 175 P 30. (5) Remand 
generally see Appeal and Error §§ 
3255-3307. 

{e] Transfer of case to law side of 
court.—Where a decree in favor, of 
defendant cannot be sustained be- 
cause it takes no account of plain- 
tiff’'s dower interest, and cannot _be 
modified because such dower interest 
cannot be admeasured in a suit to 
quiet title, the decree will be reversed 
and the ¢ase transferred to the law 
side of the court, with leave to amend 
the pleadings to conform to an action 
of ejectment. Cummings y. Schreur, 
236 Mich. 628, 211 NW 25. 

18. Cross references: 

Costs generally see Costs 15 C. J. p 1. 
In actions to set aside tax sale see 

Taxation [37 Cyc 1524]. 

19. See Costs § 22. 

20. Colo.—Keener v. Wilkinson, 33 
Colo. 445, 80 P 1043. 

Ill.—Karle v. Schlick, 255 Ill.’ 373, 
99 NE 615; Converse v. Rankin, 115 
Ill. 398, 4 NE 504; Hammalle v. Le- 
bensberger, 187 Ill. A. 539 [aff 267 Ill. 
602, 108 NE 669]. J 

Mich.—Woods v. Monroe, 17 Mich. 
238. 

gn Y.—Newell v. Wheeler, 48 N. Y¥. 
486. 

Or.—Walton v. Moore, 58 Or. 237, 
13 Ped 85, lad 105: 

Sask.—Martens y. O’Brien, 4 Sask. 
L. 292. 

[a] Defendants asserting in good 
faith title apparently valid.—Where, 
in a bill to quiet title, by making proof 
of certain defects in a probate record, 
defendants asserted in good faith a 
title apparently valid as to them, 
costs will be awarded to them, not- 
withstanding a decree was made 
against them on the merits. Woods vy. 
Monroe, 17 Mich. 238. 

{[b] Both parties refused costs.— 
Walton v. Moore, 58 Or. 237, 113 P 58, 
114 P 105. 

21. Glos v. Ptacek, 226 Ill. 188, 80 


should,2* apportion the costs between the parties. 
But under the statutes in many jurisdictions costs are 
awarded, as of right, to the prevailing party,?° and 
the rule extends to actions to quiet title.*° 
to this rule, in a suit to quiet title to a water right, 


Pursuant 


727; Glos v. Shedd, .218 Ill. 209, 
75 NE 887; Parmely v. Showdy, 86 
Misc. 634, 148 NYS 1086. 

22. Roxana Petroleum Corp. v. Col- 
quitt, 34 F. (2d) 470. 

[a]. In Quebec a _ person who, 
through error of law, has become the 
holder of the title to the property of 
another is bound under Civ. Code art 
1047, to sign, or agree to, such doc- 
umentary evidence as may be re- 
quired to pass the title to the legiti- 
mate owner; and where, upon his re- 
fusal so to do, an action is brought 
by the owner for a judicial declaration 
of his proprietary rights, the holder 
will be condemned to pay the costs. 
Greece v. Greece, 39 Que. Super. 233. 

23. Roxana Petroleum Corp. v. Col- 
quitt, 34 F. (2d) 470; Karle v. Schlick, 
255 Ill. 373, 99 NE 615. 

24. McMahon vy. Yazoo Delta Lum- 
ae Co., 92 Miss. 459, 43 S 957, 46 S 


[a] Ilustration.—On a decree qui- 
eting title and ordering a reference to 
a master for an accounting, the chan- 
cellor erred in not dividing the costs. 
and expenses attending the account- 
ing equally between the parties, where 
there were charges against both par- 
ties. McMahon v. Yazoo Delta Lum- 
ber Co., 92 Miss. 459, 43 S 957, 46 S57. 

25. See statutory provisions, 

Right to costs in civil actions gen- 
erally as affected by success or failure 
of party see Costs §§ 10-40. 

26. Ariz.—Tom Reed Gold Mines 
Co. v. United Eastern Min. Co., 24 
Ariz. 269, 209 P 283 [certiorari den 
260 U. S. 744 mem, 43 SCt 165 mem, 67 


L. ed. 492 mem}. 
Maguire, 155 


Cal.—Petitpierre v. 
Cal. 242, 100 P 690; Imperial Water 


Borges 1 v. Wores, 29 Cal. A. 253, 155 

Colo.—Empire Ranch, ete. Co. v. 
Lanning, 49 Colo. 458, 113 P 491. 

Ind.—Bothwell v. Millikan, 104 Ind. 
162, 2 NE 959, 3 NE 816. 

Iowa.—Hurni v. Sioux City Stock 
Yards Co., 138 Iowa 475, 114 NW 1074; 
Ninde v. Oskaloosa, 55 Iowa 207, 2 NW 
618, 7 NW 6511. : 
fgn ee v. Young, 5 J. J. Marsh. 

Minn,—Kipp v. Love, 128 Minn. 498, 
151 NW 201; Culligan v. Cosmopoli- 
tan Co., 126 Minn. 218, 148 NW 2738. 
Popae tree v. McNamara, 278 P 

N. Y.—Rugen v. Collins, 8 Hun 384. 

Utah.—Dudley v. Facer, 8 Utah 403, 
32 P 668. 

Wash.—Schmidt y. Olympia Light, 
etc., Co., 46 Wash. 360, 90 P 212; Pease 
v. Buckley, 87 Wash. 182, 79 P 627; 
Lewis v. Lichty, 3 Wash. 218, 28 P 
356, 28 AmSR 25. 

Ont.—Savereux v. Tourangeau, 16 
Ont. L. 600, 11 OntWR 994. 

[a] Statute held not to violate or- 
ganic act as interfering with jurisdic- 
tion conferred by such act on equity. 
Dudley v. Facer, 8 Utah 403, 32 P 668. 

{[b] Where judgment for plaintiff 
was stipulated, except as to the part 
described in defendant’s answer, and 
where the deed from plaintiff’s an- 
cestor to defendant’s grantor was un- 
successfully assailed, defendant was 
entitled to his costs. Barry v. Sutter, 
26 Cal. A. 240, 146 P 527. 

[ec] If defendant resists relief 
sought in action to quiet title, brought 
under the act of March 9, 1854, plain- 
tiff is entitled to costs, as of right, in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 


aa ee we 
[§§ 286-287 


, 


 §§ 287-289] 


in which defendant unsuccessfully contests plaintiffs 
right to any water right whatever, plaintiff is enti- 
tled to costs in the trial court,?7 but defendant is en- 
titled to costs on appeal where he defeats plaintiff’s 
cross appeal based on a greater water right.?* So 
where defendant is successful in the original suit, 
and on his cross petition to foreclose a lien, plaintiff 
is liable not only for the costs of his own suit, but 
also for costs accruing on the cross petition.*® 
Where plaintiff’s bill to remove a cloud is dismissed 
beeause the adverse claim is not a technical cloud, 
but defendant refuses to release that part of the land 
to which he has no right, and asserts title in himself, 
he is not entitled to costs.*° 

A mortgagee, made defendant with the owners of 
the fee and uniting with them in unsuccessfully con- 
testing the action, is equally liable for costs.?? 

Infant heirs, made defendants for the purpose of 
divesting their title, being unable to convey by deed, 
should not be charged with costs.°? 

[§ 288] b. Each Party Successful in Part. 
Where plaintiff recovers judgment, although for only 
a part of the land involved or relief demanded, he 
is entitled to his costs,?* and if each party recovers 
judgment each is entitled to costs.*4 So it has been 
held that plaintiff is entitled to costs where he is 
decreed to own the fee, although an easement is de- 
creed to defertdant.2® But where the only material 
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issue is as to the existence of an easement in favor 
of defendant, and judgment is for him on such issue, 
plaintiff is properly denied costs.2®° Where plain- 
tiff brought suit to remove a cloud on his fitle, con- 
sisting of a certain instrument, and defendant hav- 
ing equities by reason of which there is judgment 
that the property be sold, and any proceeds above 
plaintiff’s claim be applied to defendant’s claim, it 
has been held that costs should not be awarded to 
either party?” 

[§ 289] c. Previous Demand for Quitclaim Deed. 
To avoid litigation, and enable a landowner to get 
rid of clouds on his title by negotiation and agree- 
ment rather than by decree of court,?® some statutes’ 
provide that if plaintiff, before suit, makes demand 
on the holder of an adverse claim for a quitclaim 
deed, and such demand is refused, the court may, if 
plaintiff succeeds, tax an attorney’s fee in addition 
to the ordinary costs, notwithstanding the filing of a 
disclaimer.*® Such a statute is penal in character?°® 
and should be strictly applied.41 It has been held 
not to authorize the imposition of costs. in favor of a 
defendant in a partition suit, who files a cross com- 
plaint to quiet title and makes the statutory demand 
on plaintiffs.42 The demand should be made direct- 
ly to the party who is to execute the deed.4? It 
should be for a quitclaim such as the party upon 
whom it is made could properly execute,#*# and such 


the event of his success in the action, 
by express provision of the act. 
Moore v. Boner, 7 Bush (Ky.) 26. 

{[d] Where defendant, by counter- 
claim, sets forth lien, and obtains 
judgment against plaintiff foreclosing 
it, he is entitled to costs. Bothwell 


v. Millikan, 104, Ind. 162, 2 NE 959, 
3 NE 816. 
[e] Defendant not shown to have 


violated plaintifi’s rights——-W sued 
B to quiet title to land, in which it 
was held that W did not own the land, 
but had merely a right to pass over 
it- Bthen brought suit against W and 
S, to quiet title to the same land, in 
which S having disclaimed title, judg- 
ment was rendered against him, and 
dismissed as to W. It was held that 
the court properly refused to enter 
judgment for costs against W, as it 
was not shown that he had violated 
any of B’s rights. Browning v. Way- 
land, 85 SW 211, 27 KyL 438. ° 

[f] In Texas, under a statute pro- 
viding that the successful party shall 
recover costs, but that the court may 
for good cause adjudge the costs oth- 
erwise, the court, removing at the suit 
of a purchaser against the vendor a 
cloud on the title consisting of the 
vendor’s lien securing purchase-mon- 
ey notes, which the vendor had trans- 
ferred without transferring the lien, 
and which the purchaser had paid, 
may not tax the costs in favor of the 
vendor, refusing to release the lien, 
merely because a transferee of the 
notes had executed a release, which 
the purchaser had accepted. Caldwell 
v. Dillard, 62 Tex. Civ. A. 498, 182 SW 
853. 

27. Schmidt v. Olympia Light, etc., 
Co., 46 Wash. 360, 90 P 212. 

28. Schmidt v. Olympia Light, etc., 
Co., supra. 

29. James v. Midland Grocery, etce., 
Co., (Tex. Civ. A.) 146 SW 1073. 

30. Cox v. Clift, 3\,Barb. 481 [aff 2 
INS 1 £84. 

31. Pinheiro v. Bettencourt, 17 Cal. 
J QMST aU a Be SS BAY SIE 


32. Clark v. Clark, 21 Nebr. 402, 32 
NW 157 f 
33. Bonner v. St. Francis Levee 


Dist., 77 Ark. 519, 92 SW 1124; Gib- 
son v. Hammang, 145 Cal. 454, 78 P 
953; Sierra Union Water, etc., Co. v. 
Wolff, 144 Cal. 430, 77. P 1038; Stim- 
son Canal, ete., Co. v. Lemoore Canal, 
etc., 31 Cal. A. 396, 160 P 845; Imperi- 


al Water Co. No. 1 v. Wores, 29 Cal. 
A. 253, 155 P 124; Casebolt v. Hall, 
177 Ky. 394, 197 SW 839; Grant v. 
ikea Nav. Co., 49 Or. 324, 90 P 178, 

fa] Ilustrations.—(1) Where 
plaintiff sued to quiet title to lands 
purchased by him at a tax sale, and 
prayed in the alternative for a refund- 
ment of the taxes paid by him, with 
interest, and recovered the latter, he 
was entitled to costs both in the chan- 
cery court and on his appeal to the 
supreme court from the judgment 
granting him the alternative relief, 
but taxing costs against him. Bonner 
v. St. Francis Levee Dist., 77 Ark. 519, 
92 SW 1124. (2) Plaintiff prevailing 
to the extent of recovering an undi- 
vided one half of the property de- 
scribed in the complaint and one half 
of the rents was entitled to costs. 
Pomper v. Behnke, (Cal. A.) 276 P 


122. 
In Arizona, under Civ. Code 

(1913) par 1625, providing that, unless 
defendant disclaims, costs shall abide 
the result of the action, where de- 
fendant claims title adverse to plain- 
tiff and judgment is only partially in 
his favor, plaintiff is entitled to costs. 
Tom Reed Gold Mines Co. v. United 
Eastern Min. Co., 24 Ariz. 269, 209 P 
283 [certiorari den 260 'U. S. 744 mem, 
43 SCt 165 mem, 67 L. ed. 492 mem], 

84.0 ER  Au Bahn’ Co: ‘v. Santa-Cruz, 
24) Call AL 365; 141 PBT. 


35. Petitpierre v. Maguire, 155 
Cal. 242; 100° PB 690. 

386. Muzio v. Erickson, 41 Cal. A. 
413, 182 P 974; Weller v. Brown, 25 
Cal. “A. 216, 143° P2517. 

37. Jones v. Garrigues, 75 App. 
Div. 539, 78 NYS 400. 

38. Collier v. Wetmore, 164 Iowa 
344, 145 NW 944. 

39. See statutory provisions; cas- 


es infra this note; and note 40 et seq. 

{a] . If no proper demand is made, 
costs cannot be taxed. Mock vy. Chal- 
strom, 121 Iowa 411, 96 NW 909; Law- 
less v. Stamp, 108 Iowa 601, 79 NW 
365. 

{[b] Demand held sufficient.— 
Plaintiff showed that he had sent a 
letter to defendant, requesting him to 
execute the quitclaim deed inclosed. 
A draft payable to defendant for one 
dollar and twenty-five cents was in- 
closed. Defendant’s agent received 
the letter, opened it as he was author- 


ized to do, and answered it by demand- 
ing five dollars for the execution of 
the deed. -Defendant was not advised 
of the contents of the letter until 
commencement of the suit, more than 
twenty days after the receipt of the 
letter. It was held that defendant 
was sufficiently requested to give a 
deed entitling plaintiff to recover the 
costs authorized by Code § 4225, 
where, in an action to quiet title, de- 
fendant, disclaiming any interest, 
fails to execute a deed within twenty 


days. Shay v. Callanan, 124 Iowa 370, 
100 NW 55. 
{[c] Sufficiency of deed.—(1) A 


quitclaim deed to a homestead ten- 
dered by a judgment creditor, provid- 
ing that the deed was not intended to 
relinquish defendant’s right to enforce 
the judgment in case plaintiff's home- 
stead right was abandoned, fulfilled 
the requirements of the statute, since 
such provision did not reserve to the 
creditor any right which he did not 
have without it. Knight v. Cavanagh, 
199 Iowa 1031, 203 NW 11. (2) Ina 
suit to remove a cloud from the title 
of plaintiff's homestead claimed. to 
arise from the existence of a valid 
judgment against piaintiff, the fact 
that the judgment was enforceable 
against plaintiff's nonexempt proper- 
ty,.and that defendant was not at- 
tempting to enforce it against the 
homestead, would not prevent the al- 
lowance of an attorney’s fee to plain- 
tiff pursuant to the statute. French 
v. Bartel, 164 Iowa 677, 146 NW 754. 

[d] Amount of attorney’s fee.— 
Under Code § 4226, providing that in 
certain circumstances a _ successful 
plaintiff in a suit to quiet title shall 
be awarded an attorney’s fee not ex- 
eeeding twenty-five dollars if one lot 
is involved, and a reasonable fee if 
there are two or more lots, a forty dol- 
lar fee is not unauthorized where 
four lots are involved. Hurni v. Sioux 
City Stock Yards Co., 138 Iowa 475, 
114 NW 1074. 

40. Stennett v. Stennett, 174 lowa 
431, 156 NW 406; Lawless v. Stamp, 
108 Iowa 601, 79 NW 365. 


41. Stennett v. Stennett, 174 Iowa 
431, 156 NW 406. 

42. Collier v. Wetmore, 164 Iowa 
344, 145 NW 944. 

43. Lawless v. Stamp, 108 Iowa 
601, 79 NW 3865. 

44, Stennett v. Stennett, 174 Iowa 
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as would help clear the title.45 A joint demand by 
tenants in common is sufficient.*® 

[§ 290] d. On Disclaimer.t7 In accordance with 
the general rule*® and under the express provisions 
of the statutes in some jurisdictions*® a defendant 
who disclaims all title or interest in the land in con- 
troversy is not liable for costs.°° But a statute re- 
lieving a disclaiming defendant from liability for 
costs has been held inapplicable where defendant is 
in possession of the land,*! and if he refuses to yield 
possession without a writ, notwithstanding his dis- 
claimer, he may be taxed with all the costs.°? So 
if at the same time that defendant disclaims he also 
answers, and thereby occasions costs which might 
have been avoided by a simple disclaimer, it is prop- 
er to charge him with the costs.°* And if defend- 
ant disclaims as to some of the land, but claims title 
to a part, and is unsuccessful in establishing his 
claim, he is properly charged with costs.°* A de- 
fendant who filed a disclaimer but was compelled to 
continue in the case because a codefendant filed a 
cross complaint against him is entitled to recover 
costs against the cross complainant.°® 

Time for filing disclaimer. A disclaimer should 
be filed when the party first appears, in order to 
entitle him to costs,°® and if a disclaimer is subse- 
quently filed plaintiff is entitled to costs accruing 
up to the time of filing.®? 

Disclaimer and release. Where a statute pro- 
vides that, if plaintiff establishes his title, defendant 
shall be adjudged to release him and pay the costs, 
431, 156 NW 406. 

[a] If demand is excessive, it will 


not justify taxing an attorney’s fee. 
Stennett v. Stennett, 174 Iowa 431, 158 


[a] Where 
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Rubber Co., 186 Wash. 196, 239 P 391. 
And see cases infra this note. 

defendant 

and no damages are awarded against 


[§§ 289-293 


unless defendant disclaims all title and gives a 
release,°® a disclaimer by defendant, without giving 
or tendering a release, does not entitle him to costs.”° 

[§ 291] e. On Default. A defendant, who is al- 


~ leged to be in possession and withholding the realty 


and who suffers judgment to be taken against him 
without answer, is not, in the absence of express pro- 
vision of law to the contrary, entitled to recover 
costs.°° But where a defendant not in possession 
suffers a default, he is entitled to costs,°t even though 
he may have fraudulently procured and recorded 
a deed to the land.* 

[§ 292] f. On Settlement Out of Court. Where, 
on a bill to quiet title, a feigned issue was awarded 
to try the legal title to the lands in dispute, and, aft- 
er judgment for defendants, plaintiff and defend- 
ants settled the litigation by conveying their inter- 
est in the lands in dispute to a third party, each par- 
ty should pay his own eosts.°? 

[§ 293] 2. Amount and Items Allowable. A par- 
ty defendant filing a disclaimer cannot recover costs 
against plaintiff in a sum exceeding the amount which 
was necessary to enable him to file such disclaimer.°* 
Attorney’s fees may be allowed where authorized 
by statute,®> and where a survey is necessary to make 
any division intelligible, in a suit to quiet title to 
accretions, the fees of a surveyor called in by the 
court will be allowed as costs.®® 

Extra allowance. Statutes authorizing extra al- 
lowances in certain cases®? are applicable in actions 
to quiet title.°® 

56. Kitts v. Willson, 130 Ind. 492, 
29 NE 401; Korf v. Howerton, 205 


Iowa 534, 218 NW 274. 
[a] Rule applied.—Defendants fil- 


disclaims 


NW 406. 

{[b] Imterest which may be de- 
manded to be quitclaimed.—Where a 
grantor in a warranty deed, after the 
conveyance, accepted a quitclaim deed 
from another, the grantee was justi- 
fied in demanding a quitclaim of the 
interest so acquired, and on a refusal 
thereof and recovery of a decree was 
entitled to an attorney’s fee., Hurni v. 
Sioux City Stock Yards Co., 139 Iowa 
475, 114 NW 1074. 


45. Polk v. Johnson, (Iowa) 165 
NW 185. p 
[a] Rule applied.—Where defend- 


ant, assignee of plaintiff’s mortgage, 
had assigned to a third person, thus 
releasing any interest he might have 
had in land, a decree taxing an attor- 
ney’s fee to defendant was_ error. 
Polk v. Johnson, (Iowa) 165 NW 185. 
46. Stennett v. Stennett, 174 Iowa 
431, 156 NW 406. 
47. Cross references: 
Amount see infra § 293. 
Right to costs as affected by disclaim- 
er generally see Costs § 166. 


4s. See Costs § 166. 
49. See statutory provisions. 
50. Ala.—Shortridge v. Southern 


Mineral Land Co., 186 Ala. 660, 65 S 
354 


Calt—Bulwer Cons. Min. Co. vy. 
Standard Cons. Min. Co., 83 Cal. 589, 


23 P 1102. 
Colo.—Empire Ranch, ete., Co. v. 
Lanning, 49 Colo. 458, 113 P 491. 
Conn.—Foote v. Brown, 78 Conn. 


369, 62 A 667. 

Ind.—Tuesburg Land Co. v. State, 
78 Ind. A. 327, 131 NE 530. 

Iowa.—Deacon v. Central Iowa Inv. 
Co., 95 Iowa 180, 683 NW 673. , 

Minn.—Brackett v. Gilmore, 15 
Minn. 245. 

Miss.—Osburn v. Hinds County, 71 
Miss. 19, 14 S 457; Cook v. Friley, 61 
Miss. 1. 

Tex.—Tate v. Wyatt, '(7 Tex. 492, 14 
SW 25. 

Wash.—Zintheo v. B, F.. ‘Goodrich 


— 


him, a judgment in favor of plaintiff 
for costs is erroneous. Zintheo v. B. 
F. Goodrich Rubber Co., 136 Wash. 
196,239 P 391, 

{[b] Answer held disclaimer within 
rule as to costs. Brackett v. Gilmore, 
15 Minn. 245. 

[c] Third person in possession.— 
If a defendant answers disclaiming 
any interest in the lands, and alleges 
that a third person is in possession 
thereof, he is entitled to costs. Mc- 
Carnan v. Cochran, 57 Ind. 166. 


[ad] Statutes construed and ap- 
plied.—Bulwer Const. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 


235°) 1102 (CastrovvasBarry. 19) Cal: 
443, 21 P 946; Foote v. Brown, 78 
Conn. 369, 62 A 667 (action held.one 
within contemplation of statute re- 
lieving disclaiming defendant from 
liability for costs); New American 
Oil, ete., Co. v. Troyer, 166 Ind. 402, 
76 NE 253, 77 NE 739; Deacon v. Cen- 
tral Iowa Inv. Co., 95 Jowa 180, 63 NW 
673; Ninde v. Oskaloosa, 55 Iowa 207, 
2 NW 618, 7 NW 511. 

51. Ragan v. Haynes, 10 Ind. 348; 
Scobey v. Thompson, 10 Ind. A, 12, 
37 NE 277. 

52. McAdams v. Lotton, 118 Ind. 1, 
20 NE 523. 


53. Brooks v. Calderwood, 34 Cal. 
563; Ellison v. Kittridge, 45 Mich. 475, 


8 NW. 95; 38 
Mich. 596. 

[a] Denial of possession.—Defend- 
ant will not be exonerated from pay- 
ment of costs by disclaiming any title 
or interest in himself if, at the same 
time, he answers, denying the allega- 
tion of possession contained in the 
complaint, thereby compelling plain- 
tiff to prove that issue, and plaintiff 


Blodgett v. Dwight, 


finally succeeds on the issue. Brooks 
v. Calderwood, 34 Cal. 568. 
54 Whitmire v. Spears, 212 Ala. 


583, 103 S 668; Relended v. Riggs, 20 
Colo. A. 4238, 79 P 328. 

55. Summerville v. March, 142 Cal. 
554, 76 P 388, 100 AmSR 145. 


ing disclaimer after resisting appoint- 
ment of receiver and prosecuting ap- 
peal were liable for costs under Code 
§ 12288, providing that, if defendant 
disclaims all right and title adverse to 
plaintiff, he shall recover his costs. 
Korf v. Howerton, 205 Iowa 534, 218 
NW 274. 

57. Kitts v. Wilson, 130 Ind. 492, 
29 NE 401. 


58. See statutory provisions. 
59. Loftus v. Cates, 1 T. B. Mon. 
(Ky.) 97; Durbin v. Knox, 132 Wis. 


608, 112 NW 1094. 

_{a] In Michigan (1) plaintiff is en- 
titled to costs as of right, unless de- 
fendant both disclaims all interest 
and gives a release to plaintiff, in 
which case the costs are discretion- 
ary. Ellison v. Kittridge, 45 Mich. 
475, 8 NW 95. (2) But there is no 
discretion where defendant disclaims 
without giving or tendering a release. 
Ellison v. Kittridge, supra. 

60. Ragan v. Haynes, 10 Ind. 348; 

Scobey v. Thompson, 10 Ind. A. 12, 37 

NE 277. 


61. Scobey v. Thompson, supra. 
62. Scobey v. Thompson, supra. 
63. Oberon Land Co. v. Dunn, 60 


N. J. Eq. 280, 47 A 60. 
64. Summerville v. March, 142 Cal. 
554, 76 P 388, 100 AmSR 145. 


65. Sparks v. Ross, 82 N. J. Eq. 121, 
88 A 214. See also supra § 289. 
[a] Unsuccessful litigant.—In a 


suit to quiet title not involving the 
administration of a trust or the estate 
of a deceased person, the court has no 
authority under 1 Comp. St. (1910) p 
445 § 91, or independent thereof, to 
allow a counsel fee to an unsuccessful 
litigant. Sparks v. Ross, 82 N. J. Eq. 
121i, 88 A 214. 

66. Morgan vy. Cieloha, 74 Or. 468, 
145 P 1063. 

67. See statutory provisions. 

Extra allowance generally see Costs 
§§ 343-392. 

68. Fisher v. Hepburn, 48 N. Y. 41. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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X. STATUTORY PROCEEDINGS TO COMPEL BRINGING OF ACTION TO TRY TITLE 


[§ 294] A. In General. In several jurisdictions 
a statutory proceeding exists, or has existed, whereby 
a person in possession of land, claiming it as his own, 
may compel a person out of possession, who also 
claims title or interest, to bring an action to settle 
the question of title between them or show cause 
why he should not do so, and providing that on his 
default his claim shall be forever barred.°® The dis- 
tinguishing feature as between these proceedings 
and the statutory proceedings already considered’° 
lies in the fact that the validity of respondent’s 
claims is not passed upon in the statutory proceed- 
ing, but in the independent action which in proper 
cases respondent will be ordered to bring.“ Such 
a statute has been held constitutional,*? penal in its 
nature,’*® and subject to strict construction.‘* The 
proceeding is not according to the course of the com- 
mon law,’° but is purely statutory, possessing none 
of the features of a suit in equity to quiet title,*° 
and is not intended as a substitute for the action of 
ejectment.** The general rule is that the antecedent 


jurisdiction of equity is not ousted by such stat- 
69. See statutory provisions. Dist. 89. 
{a] In Missouri (1) Rev. St. (1889) 


§ 2092, giving a remedy of the na-| the petitioner, 


‘See supra § 242. 
respondent disputes the possession of 
the court will not com- 


utes.7® On the other hand it has been held that the 
statutory remedy provides a full, complete, and 
adequate remedy at law, which will prevent persons 
in possession from maintaining a bill in equity to 
remove a cloud from their title.*® 

' {§ 295] B. Persons by and against Whom Pro- 
ceedings May Be Maintained. In Maine, Massachu- 
setts, and Missouri, any person in possession claim- 
ing an estate of freehold or an unexpired term of not 
less then ten years may maintain the proceeding.®° 
It need not be shown that the petitioner is the own- 
er of such estate or term, but only that he claims 
ownership.*! It has been held that the word “per- 
sons” includes a corporation,®? and that the proceed- 
ing may be brought by a nonresident who holds pos- 
session through an agent.5* In Pennsylvania, where 
the statute authorizes the proceeding to be brought 
by any person in possession claiming’ title, a mar- ~ 
ried woman is entitled to maintain the proceeding.®* 
But where husband and wife, holding an estate by 
the entireties, are divorced, the wife is not entitled 


to maintain the proceeding. oY 
(5) Where| tended as a substitute for the action 
of ejectment. It assumes that the 
complainant cannot maintain eject- 


ture stated in the text, was impliedly 
repealed by Act, Mar ch 15, 1897 (Rev. 
St. [1899] § 6509, under which a party 
claiming any estate or interest in 
land, whether in possession or not, 
may bring an action to determine 
title, and the rights of the parties in 
that proceeding, rather than in an 
independent action brought by deferid- 
ant. Phillips v. Broughton, 270 Mo. 
365, 193 SW 593; Hudson vy. Wright, 
204 Mo, 412, 103 SW 8; Meriwether v. 
Love, 167 Mo. 514, 67 SW 250. (2) In 
suit brought under Rev. St. (1889) § 
2092, repealed by Rev. St. (1899) § 
650, where title was not specifically 
determined, as contemplated by § 650, 
but the decree merely enjoined de- 
fendants from asserting title, as was 
contemplated and provided by § 2092, 


the decree was not an attempt to, 


grant relief provided by § 650. Phil- 
lips v. Broughton, supra. 
{b] In Pennsylvania (1) in addi- 


tion to the statute authorizing a rule 
for the finding of an issue to deter- 
mine title to land (see supra § 7 note 
38fe], § 242), it is provided by Act 
March 8, 1889 (P. L. p 10), as amend- 
ed by Act April 16, 1903 (P. L. p 212), 
that any person in possession of land, 
claiming title thereto, may have a 
rule on one not in possession and 
claiming an interest in, or title to, the 
land, to bring an action of ejectment, 
or show cause why the same cannot 
be brought. Acts June 11, 1879 (P. L. 
p 127) and June 24, 1885 (P. L. p 152) 
give a like remedy to a claimant in 
possession of land sold at judicial 
sale against the purchaser at such 
sale. See cases infra this note (2)— 
€$).0 (2) “Act March 8, (1889 “CP.°L. p 
10) was not repealed by Act June 10, 
1893 (P. L. p 415) providing for the 
quieting of title to land. Manufactur- 
ers’ Light, etc., Co. v. Rentz, 13 Pa. 
Dist. 609, 29 Pa. Co. 78, 34 PittsbLegJ 
NS 299. (3) Act March 8, 1889 (P. 
L. p 10) and Act June 10, 1893 CPI. 
p £15) compared and distinguished. 
Spangler v. Trogler, 228 Pa. 217/77 A 
493. (4) Where there is a substantial 
contest as to the fact of present pos- 
session, or where the evidence leaves 
the fact in doubt, the proper remedy 
is under Act June 10, 1893 (P. L. p 
415) by application to show cause 
why an issue should not be framed 
to settle the title. Fearl v. Johns- 
town, 216 Pa. 205, 65 A 549; Moun- 
tain Spring Ice Co. v. Lewis, 20 Pa. 
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pel the former to bring ejectment, 
but will relegate the petitioner to his 
action at law to try title. Farmers’, 
etc., Mfg. Co. v. Goldstine, 4 Pa. Co. 
428. (6) But it has also been held 
that the proper practice is to amend 
the petition and file a replication and 
have an issue awarded under the act 
of June 10, 1893. Manufacturers’ 
Light, etc., Co. v. Rentz, supra; Brit- 
ton v. Posey, 29 Pa. Co. 668, 35 Pittsb 
LegJNS 76. See supra § 242. (7) Un- 
der Act May 21, 1881 (PB. L..p 24), a 
rule to bring a second action of eject- 
ment must be entered of record in the 
case last tried when precisely for the 
same interest or title as therein tried, 
otherwise the court has no jurisdic- 
tion. Maple v. Gallatin, 14 Pa. Co. 
421. (8) Statutes construed and ap- 
plied. Cambria Iron Co. v. Leidy, 226 
Pa. 122, 75 A 186; Schmidt v. Lieb- 
erum, 51 Pa. Super. 591; Bloomer v. 
Meade, 26 Pa. Super. 292; Great Nat. 
Petroleum Co. v. Nutting, 8 Pa. Dist. 
523; Hogue v. Matlack, 8 Pa. Co. 657; 
Hoffman y. Blakesley, 4 Pa. Co. 427. 


70. See supra §§ 8-10; and passim 
§§ 13-293. 

71. See infra § 309. 

72. Webster v. Tuttle, 83 Me. 271, 
22 A 167. 

73. Mountain Spring Ice Co. v. 
Lewis, 20 Pa. Dist. 89; Great Nat. 


Petroleum Cosy. Nutting, 8 Pa. Dist. 
523; Hoffman v. Blakesley, 4 Pa. Co. 
497. 


74. Mountain Spring Ice Co. v. 
Lewis, 20 Pa. Dist. 89; Great Nat. 
Petroleum Co. v. Nutting, 8 Pa. Dist. 
523; Hoffman v. Blakesley, 4 Pa. Co. 

; Letchford v. Dewees, 14 Phila. 
(Pa.) 108. 

75. Davenport v. Jones, 
201,17 SAD 611s 
PasiCo. 511: 

76. Daudt v. Keen, 124 Mo. 105, 27 
SW 361. 

Dyer v. Baumeister, 87 Mo. 
134; Dyer v. Krackauer, 14 Mo. A. 39. 

[a] “The Design of the Statute 
was to enable a party in actual pos- 
session of land, claiming it as his 
own, to compel a party out of posses- 
sion, who also claimed to be the own- 
er, to bring ejectment to settle the 
question between them. As is well 
said in the case of Dyer v. Krackauer, 
14 Mo. A. 39, ‘it should. always be 
borne in mind that the statutory pro- 
ceeding ‘to quiet title was never in- 


126 Pa. 
Sunma y. Retteg, 16 


ment, because he already enjoys an 
exclusive and undisturbed possession. 
If, therefore, so-far as the element of 
possession, or want of it, is concerned, 
he might maintain ejectment against 
an adverse, claimant, the statutory 
proceeding is not for him.’ ” Dyer 
v. Baumeister, 87 Mo. 134, 138. , 

78. McArthur v. Hood Rubber Co., 
221 Mass. 372, 100 NE 162; Hinchley. 
v. Greany, 118 Mass. 595; Clouston v. 
Shearer, 99 Mass. 209; Connecticut 
Mut. L. Ins. Co. v; Smith, 117 Mo. 
261, 22 SW 623; Harrington v. Ut- 
terback, 57 Mo.#519. 

79. Heller v. Fishman, 278 Pa. 328, 
123 A 311; Warrington v. Brooklyn 
Trust Co., 274 Pa. 80, 117 A 672; Mil- 
ler v. Fretts, 25 Pa. Co. 669. But see 
Hutchinson v. Dennis, 217 Pa. 290, 
66 A 524 (holding that the remedy by 
bill in equity to determine title to 
realty is not abolished by the acts 
giving the right to a person in posses- 
sion to: compel one. out of possession, 
but claiming title, to bring eject- 


ment). 
80. See statutory provisions. 
[a] Record title.-—(1) In Massa- 


chusetts, under St. (1893) e¢ 340 § 1, 
the petitioner must have a record ti- 
tle. Blanchard v. Lowell, 177 Mass. 
501, 59 NE 114. (2) A quitclaim deed 
duly recorded, of land acquired by 
adverse possession, gives the grantor 
a record title. Ex p. Connolley, 168 
Mass. 201, 46 NE 618. (3) The peti- 
tioner has not a record title where he 
claims under a deed on which the 
grantor purported to convey the land 
to others, whereas no authority to 
convey appeared on the registry of 
deeds or otherwise. Arnold v. Reed, 
162 Mass. 438, 38 NE 1132. 

81. Dyer v. Baumeister, 87 Mo. 134. 

82. Jeffries Neck Pasture v. Ips- 
wich, 153 Mass. 42, 26 NE 239. 

{a] Any person, artificial or nat- 
ural, may maintain the proceeding. 
Jeffries Neck Pasture v. Ipswich, 153 
Mass. 42, 26 NE 239. 

83. Root v. Mead, 58 Mo. A. 477 
(holding, however, that the court may 
subject him to terms, and may re- 
quire him to enter his appearance to 
an action for the assertion: of title 
by respondent). 

84. Smith v. Clearwater, 3 Pa. C. 
Pl. 34. 

85. Alles v. Lyon, 216 Pa. 604, 66 
A 81, 116 AmSR 791, 9 AnnCas 1387. 
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Persons against whom petition will lie. The ac- 
tion lies against a nonresident if he can be prop- 
erly served. 86 But there is authority to the contra- 
ry.87 

[§ 296] C. Possession by Petitioner**—1. Neces- 
sity. The statutes providing for the maintenance of 
the proceeding by a person in possession’® are man- 
datory, and if the petitioner is out of possession at 
the time of filing his petition, the proceeding fails.°° 

[§ 297] 2. Sufficiency®'—a. Actual Possession. 
The possession of the petitioner must be actual ;°? 
and therefore constructive possession, which fol- 
lows what is termed the “paper title,” will not suf- 
fice. But actual occupancy of a part of a tract, 
under claim to the whole, is sufficient if no other 
person has actual or constructive possession of the 
residue.°* It is not fatal to the proceeding that the 
petitioner’s possession, shown to be actual, is under 
one who claims title from respondent.®® 

[§ 298] b. Exclusive and Peaceable Possession.?® 
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As between himself and respondent, the possession 
of the petitioner must be substantially and practi- 
cally exclusive.®? It is not sufficient that the peti- 
tioner has mere formal or nominal possession which 
he may abandon and then bring the action himself,?® 
especially if obtained by an act of trespass, for the 
sole purpose of instituting the proceeding, so as to 
shift the burden of establishing title on respondent.®® 
Nor is it sufficient that the petitioner may be treated 
as a disseizor at the election of a respondent.+ But 
the owner of vacant property may take possession 
thereof for the purpose of instituting suit, if in so 
doing he does not act tortiously or disturb the pos- 
sessions of another claimant.? A disputed or seram- 
bling possession is insufficient,? and a mere intruder 
or squatter upon land, without color or claim of title, 
is not entitled to the benefit of the statute.* 

[§ 299] D. Adverse Claim by Respondent®*—1. 
Necessity. To authorize the proceeding, it must ap- 
pear that respondent is asserting some claim ad- 


86. Deware v. Wyatt, 50 Mo. 236; 
Grant v. King, 31 Mo. 312. 
87. Macomber v. Jaffray, 4 Gray 


(Mass.) 82. 

[a] Reason is that ‘“‘to issue such 
an order to a foreigner or citizen of 
another state, not being personally 
subject to the jurisdiction of this 
court, would seem to be useless, as 
any judgment on the petition would 
not operate upon the estate; and if it 
could be carried into effect, in any 
way, it would deprive the respondent 
of the election to sue in the circuit 
eourt of the United States.” Ma- 
comber v. Jaffray, 4 Gray (Mass.) 82, 
83. 

88. In actions to quiet title see su- 
pra §§ 97-115. 

89. See statutory provisions. 

90. Marshall v. Walker, 93 Me. 532, 
45 A 497; Dyer v. Baumeister, 87 Mo. 
134; Campbell v. Allen, 61 Mo. 581; 
Rutherford v. Ullman, 42 Mo. 216; 
Heppenstall v. Leng, 217 Pa. 491, 66 
A 991, 12 LRANS 652; Welsh v. 
Clough, 216 Pa. 276, 65 A 677; Fearl 
v. Johnstown, 216 Pa. 205, 65 A 549; 
Bloomer v. Meade, 26 Pa. Super. 292; 
Great Nat. Petroleum Co. v. Nutting, 
8 Pa. Dist. 523; Huntzinger v. Helfen- 
stein, 10 Pa. Co. 576. 

[a] After ouster by defendant the 
latter cannot be compelled to bring 
ejectment, but the one ousted may. 
Light v. Zeller, 2 Pa. Co. 367. 

[b] Abandonment of possession.— 
A rule obtained by one in possession 
claiming title against one not in pos- 
session, but claiming an interest in 
the premises, to bring ejectment, will 
be discharged where the petitioner 
subsequently abandons the premises 
and defendant takes possession, AIl- 
bright’s Pet., 21 Pa. Dist. 755. 

{c] Plaintiff, who had sold land to 
one who has gone into possession, but 
who will not accept title because of 
an outstanding adverse claim of de- 
fendant, cannot compel defendant to 
bring  ejectment. Heppenstall  v. 
Leng, 217 Pa. 491, 66 A 991, 12 LRANS 
652. 

{[d] To quiet title to easement (1) 
the petitioner must have possession 
and enjoyment of the easement, and 
not a mere title thereto. Bowditch 
v. Gardner, 113 Mass. 315. (2) One 
who maintains a dam under the Mills 
Acts has not such an easement in the 
flowed lands as will enable him to 
maintain a petition under Gen. St. ec 
134 § 49, and St. (1873) ¢ 178, against 
the landowner, to compel him to try 
the title. Boston Mfg. Co. vy. Burgin, 
114 Mass. 140. 

91. In actions to quiet title see su- 
pra §§ 107-115. 

92. Boston Mfg. 


Co. v. Burgin, 114 


Northeutt v. Eager, 132 
Mo. 265, 33 SW 1125; Daudt v. Keen, 
124 Mo. 105, 27 SW 361; Dyer v. 
Baumeister, 87 Mo. 134; ‘Babe v. 
Phelps, 65 Mo. 27; Rutherford v. Ull- 
man, 42 Mo. 216; Von Phul v. Fictee 


Mass. 3 40; 


31 Mo. 333; McGrath v. Mitchell 
Mo. A. 626; Swayze v. Bride, 34 ie 
A. 414; Chaffin v. Clark, 33 Mo. A. 99; 


Dyer v. Krackauer, 14 Mo, A. 39: 
Welsh’s Pet., 13 Pa. Dist. 498, 29 Pa. 
Co. 161; Kirk v. White, 36 Pa. Co. 344; 
Hilborn v. Wilson, 17 Pa. Co. 346. 

fa] Possession held _ sufficient.— 
Spangler v. Trogler, 228 Pa. 217, 77 A 
495 


[b] Possession held insufficient.— 
Great Nat. Petroleum Co. vy. Nutting, 
8 Pa. Dist. 523. 

93. Munroe v. Ward, 4 Allen 
(Mass.) 150. < 

{a] Mere legal presumption of 
constructive possession will not satis- 
fy the statute. Dyer v. Krackauer, 


14 Mo. A. 3 

94. Marshall v. Walker, 93 Me. 532, 
45 A 497. 

95. le v. Clough, 216 Pa. 276, 
65 A 6 

96. ie statutory actions to quiet 


title see supra § 113. 

97. Marshall v. Walker, 93 Me. 532, 
45 A 497; Sharon First Baptist 
Church v. Harper, 191 Mass. 196, 77 
NE 778; Orthodox Cong. Soc. v. Green- 
wich, 145 Mass. 112, 13 NE 380; Brown 
v. Matthews, 117 Mass. 506; India 
Wharf v. Central Wharf, etc., Corp., 
117 Mass. 504; Tompkins v. Wyman, 
116 Mass. 558; Daudt v. Keen, 124 Mo. 
105, 27 SW 361; Dyer v. Baumeister, 
87 Mo. 134; Rutherford v. Ullman, 42 
Mo. 216. 

[a] Possession held exclusive.— 
The petitioner claiming under a quit- 
claim deed made in 1870 by a corpo- 
ration which had filled flats in 1867, 
which had previously been partially 
covered by water, offered evidence 
that down to the time of the deed the 
land remained vacant and unoccupied, 
that soon after the petitioner put 
some building stone on the premises, 
and a short time prior to the filing of 
the petition caused a fence to be put 
upon the lot and ordered a fence erect- 
ed by some one else to be removed, 
that he had paid the taxes from the 
date of the deed to him. The evidence 
of respondent who claimed under a 
quitclaim deed from a third person, 
given in 1871, was to the effect that he 
had fenced the land twice after his 
dced, and that his fences were re- 
moved before the petition was filed, 
and that the corporation of which he 
was president had filled the land at 
a small cost, for the purpose of facili- 
tating the filling of other land. It 


was held that the evidence was suffi- 
cient to show exclusive possession on 
the part of' the petitioner. Brown v. 
Matthews, 117 Mass. 506. 3 

[b] Possession held not exclusive. 
—(1) A religious society occupying a 
building originally erected by a town 
on a portion of the town common, to 
be used as a town house and for reli- 
gious worship, but to which the town 
still continued to have access for the 
purpose of ringing the bell at noon 
and tolling it when deaths occurred, 
has not such an exclusive possession 
as will entitle it to bring a petition 
against the town to compel it to bring 
an action to try its alleged title to the 
premises. Orthodox Cong. Soc v. 
Greenwich, 145 Mass. 112, 13 NE 380. 
(2) Evidence that the petitioner had 
leased the premises to the city for 
one year, and that the city covenanted 
to deliver up the premises to the les- 
sor at the end of the term, is insuffi- 
cient to show that the petitioner’s 
possession was exclusive where re- 
spondent executed a lease of his in- 
terest in the premises to the city for 
the same term, and both leases were 
delivered to the city at the same time. 
India Wharf v. Central Wharf, etc., 
Co., 117 Mass. 504. 

[c] Where there is joint or mixed 
possession, the petition cannot be 
maintained. Smith v. Libby, 101 Me. 
338, 64 A 612; Marshall v. Walker, 
93 Me. 532, 45 A 497; Orthodox Cong. 
Soc. v. Greenwich, 145 Mass. a2 erlics 
NE 380 

98. India Wharf v. Central Wharf, 
etc., Co., 117 Mass. 504, 

99. Daudt v. Keen, 


124 Mo. 105, 
27 SW 361; 


Dyer v. Baumeister, 87 
Mo. 134; Swayze v. Bride, 34 Mo. A. 
414; Dyer v. Reitz, 14 Mo. A, 45 [rev 
on other grounds 89 Mo. 81, 14 SW 
518, 58 AmR 85]. 

1. India Wharf v. Central Wharf, 
etc., Co., 117 Mass. 504. 

[al Reason for rule.—Any person 
asserting a title to the land may be 
treated as a disseizor at the election 
of the rightful owner; and to give 
such a construction to the statute 
would be to enable any wrongful 
claimant to throw upon the rightful 
owner the burden of establishing his 
title. India Wharf y. Central Wharf, 
etc., Co., 117 Mass. 504. 

2. ‘Apperson v. Allen, 42 Mo. A. 

3. Utley v. Cobb, 19 Pa. Dist. 1106; 
Manufacturers’ Light, eter (Coz v. 
Rentz, 13 Pa. Dist. 609. 

4, ‘Spangler Va (rogleracZsueamalue 
77 A 495; Welsh’s Pet., 13 Pa. Dist. 
498, 29 Pa. Co. 161 

5.6En statutory actions to quiet ti- 
tle see supra § 116. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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verse to the petitioner’s title.6 The proceeding can- 
not be maintained when it appears that respondent, 
after the filing of the petition, conveyed his interest 
in the real estate.7? It is a prerequisite to the main- 
tenance of the proceeding that respondent is, at the 
time of the filing of the petition, making a claim to 
the premises adverse to the title or interest of the 
petitioner. 

[§ 300] 2. Nature°—a. In General. It is imma- 
terial whether the interest claimed by respondent be 
legal or equitable,t® but it must be one which can 
be presently asserted,'! and which is capable of being 
tested by an appropriate remedy,!” either at law 
or in equity.1* But when defendant asserts an im- 
mediate and adverse interest in the property, capable 
of being tested at once by appropriate proceedings 
in the courts, the form of action in which such ad- 
verse interest is to be asserted is immaterial.1® 

Claim invalid on face. The fact that a claim is 
invalid on the face of the record does not prevent it 
from being such an adverse claim as authorizes the 
proceeding.'® 

[§ 301] b. Particular claims.17 
assigned dower interest is neither a title nor an es- 
tate, yet it is an adverse claim within the purview 
of the statute.1® But a petition by one in posses- 
sion of realty, claiming the fee, will not be sustained 
when respondent’s claim is merely under a mortgage 
of the premises,!® and a petition will not lie on be- 
half of the assignee of an insolvent debtor to com- 
pel a prior mortgagee of the same debtor to bring an 
action to test the validity of the mortgage.?° 

Remainder or reversion.21_ Where the adverse 
elaim is merely of a remainder or reversion and does 


6. Benoist v. Murrin, 47 Mo. 537. or 
7. Allen v. Foss, 102 Me. 163, 66 A 


alin @. 
8. Huntzinger v. Helfenstein, 10 
Pa. Cos 576 


9. In statutory actions to quiet ti- 


QUIETING TITLE 


Although an un- 


interfered with, 
cannot be maintained, 
such circumstances, there is no form 
of action which defendant could bring 
that would determine the respective 
rights of the parties. 
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not conflict with the petitioner’s. possession or right 
of possession, the case is not within the purview of 
the statute,?? although a-.contrary rule obtains in 
Pennsylvania.” 

[§ 302] E. Defenses.2* It is a good defense to 
the proceeding that respondent can bring no action 
at law or in equity to settle the title;?> that he has 
sued the petitioner in ejectment and has since re- 
covered judgment for possession;?° or that he has 
already brought suit to try his title in the United 
States court.2” But it is no defense that the prac- 
tical effect of ordering respondent to prosecute an 
action to settle his title is to curtail the time allowed 
by the statute of limitations within which he might 
bring such an action.?® Nor is it a defense that re- 
spondent is a feme covert, and so under disability and 
incapable of suing alone, and that her husband might 
refuse to join in the appropriate action to vindicate 
the rights of his wife.?® 

[§ 303] F. Process.*° Actual notice is, required 
to give jurisdiction,*! notice by publication to a 
nonresident not being sufficient.2* If the notice is 
sufficient to apprise respondent of the nature and 
purpose of the proceedings, it is sufficient, although 
not in strict conformity with the statute.2? Non- 
compliance with a provision that the rule to show 
cause must be served in the same manner as a sum- 
mons,** and that it shall be made returnable to a 
regular term or return day,*° is ground for discharge 
of the rule. So, if service on respondent is not 
proved in the manner required, the court obtains 
no jurisdiction.®® 
, [§ 304] G. Parties?” Tenants in common may 
be joined as respondents ina petition to compel them 
the conditions presented in this case 
within the curative purpose and effect 
of the statute? If they are, notwith- 
standing prior theories and estab- 


lished practice, it follows that the 
contemplated ejectment may be or- 


the proceeding 
since, under 


Smith v. Libby, 


tle see supra §§ 117-119. | 

10. Northcutt v. Eager, 132 Mo. 
265, 33 SW 1125; Colline Real. Est., 
etc., Assoc. v. Johnson, 120 Mo. 299, 
25 SW 190; Cook v. Von Phul, 55 Mo. 
A. 487; Bredell v. Alexander, 8 Mo. A. 


110. 
Tisdale v. Brabrook, 102 Mass. 

Ba Meriwether v. Love, 167 Mo. 
514, 67 SW 250; Northcutt v. Hager, 
132 =Mo#-265,. 83) SW. 11125; )Webbev. 
Donaldson, 60 Mo. 394; Cook v. Von 
Phul, 55 Mo. A. 487; Burt v. Warren, 
30 Mo. A. 332; Bredall v. Alexander, 8 
Mo. A. 110. 

In statutory actions to quiet title 
see supra § 118 

Remainder or reversion see infra § 


301. 

12. Smith v. Libby, 101 Me. 338, 
64 A 612; May v. New England R. 
Wie CL. Mass. 367, 50 NE 652; Burt 
v. Warren, 30 Mo. A. 332. 

[a] Rule is that “a respondent will 
not be required to bring a suit unless 
it is made to appear that the right 
which he claims can be fairly and con- 
clusively tried by such suit as may be 
directed.’’ Boston Mfg. Co. v. Birgin, 
114 Mass. 340, 341 [quot Smith v. 
Libby, 101 Me. 338, 342, 64 A 612; May 
v. New England Rs Conwy: Mass. 367, 
369, 50 NE 652). 

[b] Easement.—(1) One who has 
only an easement, and does not com- 
plain that his rights have been inter- 
fered with, cannot be required to 
pring an action to try his alleged 
right. May v. New England R. Go., 
171 Mass. 367, 50 NE 652. (2) Where 
the complaint shows that defendant 
claims only an easement to pass and 
repass, and it does not appear that 
this easement has been interrupted 


101 Me. 338, 64 A 612. 

[c] Proper remedy against lessee 
of a tract of coal to test his interest 
therein is by a rule to bring eject- 
ment. Miller v. Fretts, 25 Pa. Co. 669. 

13. Tisdale v. Brabrook, 102 Mass. 
374; Webb v. Donaldson, 60 Mo. 394; 
Burt v. Warren, 30 Mo. A. 332; Bre- 
dell v. Alexander, 8 Mo. A. 110. 

14. Burt v. Warren, 30 Mo. A. 


332; Bredell v. Alexander, 8 Mo. A. 
110. 
15. Colline Real Est., ete., Assoc. 


v. Johnson, 120 Mo. 299, 25 Sw 190; 
Cook v. Von Phul, 55 Mo. A. 487; Bre- 
dell v. Alexander, 8 Mo. A. 110. 

16. Colline Real Est., etc., Assoc. 
v. Johnson, 120 Mo, 299, 25 SW 190. 

17. Easements see supra § 300 
note 12 [b]. 

18. Benoist v. Murrin, 47 Mo. 537 
{appr Burt v. Warren, 30 Mo. A. 332]. 

19. Poor v. Lord, 84 Me. 98, 24 A 
583. 

20. Dewey v. Bulkley, 1 Gray 
(Mass.) 416; Hill v. Andrews, 12 
Cush. (Mass.) 185. 

21. In statutory action to quiet ti- 
tle see supra § 118. 

22. Boston Mfg. Co. v. Burgin, 114 
Mass. 340; Tisdale v. Brabrook, 102 
Mass. 377; Meriwether v. Love, 167 
Mo. 514, 67 SW 250; Northcutt v. 
Eager, 132 Mo. 263, 33 SW 1125; Webb 
v. Donaldson, 60 Mo. 394; Northcutt 
v. Eager, 51 Mo. A. 218. 

23.5 Clarkiv, Clark; 255) ba. 5'4,.00 a, 
100 A 457 (“While, if it were not for 
the legislation in question and our 
decisions thereunder, the record facts 
now before us might well be held to 
present a situation which would not 
justify, an ordinary action in eject- 
ment, yet the question remains, are 


dered and proceeded with to judg- 
ment’’). 

24. In actions to quiet title or re- 
move clouds see supra §§ 120-131. 


25. Webb v. Donaldson, 60 Mo. 
394. And see cases supra § 300. 

26. McGrath vy. Mitchell, 56 Mo. 
A. 626. 

27. Deware v. Wyatt, 50 Mo. 236. 

28. Benoist v. Murrin, 47 Mo. 537. 

29. Benoist v. Murrin, supra. 
733: Generally see Process 50 C. J. p 


In actions to quiet title or remove 
clouds see supra §§ 135, 

31. See cases infra note 32. 

32. Deware v. Wyatt, 50 Mo. 336; 
Grant v. King, 31. Mo. 312; Murphy 
v. De France, 23 Mo. A. 337. 

33. Rees v. McDaniel, 115 Mo. 145, 
21 SW 913. 

34. Summa v. Retteg, 4 Pa. Dist. 
549, 16, Pa. Co, 511: 

35. Summa v. Retteg, supra. 

386. Higgins v. Beckwith, 102 Mo. 
456, 14 SW 931. 

[a] Illustration.—Proof of service 
of a copy of the order of notice on 
defendant in a proceeding commenced 
under this section must be by the af- 
fidavit or deposition of the person 
making the service, the certificate of 
an officer making such service in an- 
other state not being sufficient proof 
thereof. Higgins v. Beckwith, 102 
Mo. 456, 14 SW 931. 

37. Cross references: 

Parties: 
Generally see Parties 47 C. J. p 1. 
To actions to quiet title or remove 
clouds see supra §§ 137-152. 
Persons by and against whom pro- 
pocorn may be brought see supra § 


292 [51 C.J.] 
to try their titles to the land, although their alleged 
titles are several.*® : 

[§ 305] H. Pleading*®—1. Petition. The one ac- 
tually in possession must make the petition, and not 
his agent or attorney.*° The petition must set forth 
the facts which the statute requires to be alleged,** 
and if these are sufficiently stated, the petition is 
sufficient, without averring other facts not expressly 
required, even though necessary to be shown in or- 
der to maintain the proceeding.** The petitioner’s 
ownership of the land need not be alleged, but only 
that he is in possession, claiming the estate or inter- 
est specified in the statute.*® 

As to adverse claim, it is sufficient to use the lan- 
guage of the statute.4+ 

Description of land. Since the statutory proceed- 
ing follows the analogies of equity rather than law,*° 
the petition need not describe the land with the par- 


ticularity and definiteness required in a writ of en-’ 


try or other action to try title,4® but is sufficient if 
it is definite enough to apprise respondent of the land 
to which the petition refers.*? 

[§ 306] 2. Answer. If respondent appears and 
claims an interest, he must show cause in his answer 
why he should not be compelled to bring an action to 
test such claim, or he will be ordered to do so as a 
matter of course;*® and, in showing cause, respond- 
ent should state the facts with sufficient clearness to 
enable the court to determine whether his claim is one 
that could be asserted and enforced in an independent 
action during the petitioner’s lifetime.t® Where the 
answer to a rule to bring ejectment has been inad- 
vertently forgotten by counsel, without any fault 
of respondent, the court may, in its discretion, allow 
it to be filed nune pro tune, if the application is made 
before judgment on the rule and it discloses a good 
defense.*° 

Supplemental answer. Where a judgment is the 
only one that could properly be rendered under the 
original pleadings, it is error to permit defendant to 


38. Gurney v. Waldron, 137 Mass. 
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v. Johnson, 120 Mo. 299, 25 SW 190; 


3 em 


[§§ 304-309 


file a supplemental answer while the judgment’ stands 
unrevoked, and render judgment thereon dismissing 
the petition.52 On the other hand it has been held 
that the court will not refuse to consider a supple- 
mental answer because it has not been filed within 
the statutory period, 52 especially where no objection 
or exception is taken to the filing.** 

Under general denial the only issue raised by the 
pleadings is that of plaintiff’s possession.°* 

[§ 307] 3. Disclaimer. Where respondent in his 
answer disclaims all right and title to the land, the 
case is at an end, as the disclaimer itself so ‘filed 
amounts in law to a bar or estoppel against defend- 
ant’s claiming any right or title adverse to plaintiff.°° 
But the disclaimer must be unqualified.®® 

[§ 308] I. Evidence.®? Since the only issues to 
be determined are the petitioner’s possession under 
claim of ownership,®® all evidence tending to prove 
ownership in either party should be execluded.°® 

[§ 309] J. Hearing and Determination.°° The 
statutory proceedings under consideration are not 
for the purpose of settling the title to the premises 


‘in the first instance, but are merely preliminary to 


an action which respondent may be ordered to bring 
for that purpose.*! The court should confine its in- 
quiries to the questions whether petitioner is in pos- 
session of the property, claiming the estate or inter- 
est specified in the statute,°* and whether respondent 
is making some claim to the premises adverse to that 
of the petitioner.°* The petitioner must establish 
to the satisfaction of the court that he is claiming 
title to the realty involved.6* And a rule on respond- 
ent to bring an action of ejectment will not be made 
absolute where there is nothing to show that the peti- 
tioner is in possession of the property but the aver- 
ments of the petition, denied by the answer.®® 
Where respondent denies that plaintiff is in posses- 
sion, he is entitled to have that issue tried before an 
order is made requiring him to institute a suit to 
try title.®¢ 


376. 
39. Pleading in: 
Actions to quiet title or remove clouds 
see supra §§ 154-222. 
Civil actions generally see Pleading 49 
Ce pre 
40. Farmers’, etc., Mfg. Co. v. Gold- 
stine, 4 Pa. Co. 428. 
41. See statutory provisions. 
42. Blanchard v. Lowell, 177 Mass. 
501, 59 NE 114. 
[a] That petitioner has record ti- 
tle to the land need not be alleged, 
although it must be proved. Blanch- 


ard v. Lowell, 177 Mass. 501, 59 NE 
114. 
43. Dyer v. Baumeister, 87 Mo. 134. 


44, Ginn v. Ulmer, 105 Me. 286, 74 
A 635; Benoist v. Murrin, 47 Mo. 537. 

45. Ginn v. Ulmer, 105 Me. 286, 74 
A 635. 

46. ee v. Ulmer, supra; 
v. Look, 77 Me. 585, 1 A 833. 

47. Gann Vv. Ulmer, 105 Me. 286, 74 
A 635; Oliver v. Look, 77 Me. 585, 1 
A 833; Rees v. McDaniel, 115 Mo. 145, 
21 SW 913. 

[a] Description held sufficient.—A 
description in the petition of the land 
claimed by the petitioner as ‘the ac- 
cretion made by the Missouri River to 
section 24, which would be upon an 
extension of the line of the congres- 
sional survey the southeast quarter 
of section 24 and the northeast quar- 
ter of section 25,” etc., is sufficiently 


Oliver 


definite. Rees v. McDaniel, 115 Mo. 
145, 21 SW 913. 
48. Colline Real Est., etc., Assoc. 


Murphy v..De France, 23 Mo. A. 3387; 
Bredell v. Alexander, 8 Mo. A. 110. 
ert Kennedy’s Pet., 19 Pa. Super. 

[a] Answer held  insufficient.— 
Kennedy’s Pet., 19 Pa. Super. 482. 
Sen Birkel v. Rhoad, 16 Pa. Dist. 

51. Murphy v. De France, 23 Mo. 
Aol. 

52. Herron v. 
NC (Pa.) 480. 

53. Huntzinger v. Helfenstein, 10 
Pa: Co; 576. 

54. Murphy v. De France, 23 Mo. 
As 33. 

55. Jordan v. Stevens, 4 Mo. 361; 
Lyle v. Kemp, 31 Pa. Co. 66 

56. Ginn v. Ulmer, 105 act 286, 74 
A 635. 

[a] Disclaimer held insufficient.— 
Where defendant did not make an un- 
qualified disclaimer, but denied that 
he made any adverse claim to peti- 
tioner’s title, an adverse claim was 
impliedly asserted by defendant's 
further allegation that the only dif- 
ficulty between him and the petition- 
er was the establishment of the north- 
ern boundary line. Ginn vy. Ulmer, 
105 Me. 286, 74 A 635. 

Biwi Generally: see Evidence 22 C. 
Ji 


Fetterman, 14 Wkly 


Dal: 
In actions to quiet title or remove 
clouds see supra §§ 223-236. 

58. See infra § 309. 

59. Northcutt v. Eager, 132 Mo. 
265, 33 SW 1125; Dyer v. Baumeister, 
87 Mo. 134; Swayze v. Bride, 34 Mo. 


A. 414; 
Od. 

60. In actions to quiet title or re- 
move clouds see supra §§ 240-252. 

61. Weld v. Clarke, 209 Mass. 9, 95 
NE 651; Blanchard v. Lowell, 177 
Mass. 501, 59 NE 114; Orthodox Cong. 
Soe. v. Greenwich, 145 Mass. 112, 13 
NE 380; Meriwether v. Love, 167 Mo. 
514, 67 SW 250; Northcutt v. Eager, 
132 Mo. 265, 33 SW 1125; Colline Real 
Est., etc., Assoc. v. Johnson, 120 Mo. 
299, 25 SW 190; Dyer v. Baumeister, 
87 Mo. 134; Deware v. Wyatt, 50 Mo. 
236; Rutherford v. Ullman, 42 Mo. 
216; Von Phul y. Penn, 31 Mo. 3338; 
Swayze v. Bride, 34 Mo. A. 414; Dyer 
v. Krackauer, 14 Mo. A. 39; Notley’s 
Pet., 2638 Pa. 377, 106 A 716; Clark v. 
Clark, 255 Pa. 574, 100 A 457; Gabler 
v. Biack, 210 Pa. 541, 60 A 257; Swent- 
zel v. Kline, 8 Pa. Dist. & Co. 434. 

[a] Whether or not petitioner has 
better title cannot be~ considered. - 
Blanchard v. Lowell, 177 Mass. 501, 
59 NE 114; Leary v. Duff, 137 Mass. 
147. 

62. India Wharf v. Central Wharf, 
etc., Corp., 117 Mass. 504; Daudt v. 
Keen, 124 Mo. 105, 27 SW 361; Col- 
line Real Hst., etc., Assoc. v. John- 
son, 120 Mo. 299,25 SW 190. 

, 8 Colline Real Est., etc., Assoc. 

. Johnson, supra, 

Vga. Huntzinger v. Helfenstein, 10 


Dyer v. Krackauer, 14 Mo. A. 


Pa. Co. yore: 
652, Utley .v. 1 Cobb, o19 Pa. Dist 
1106; Huntzinger v. Helfenstein, 10 


Ba. Covoas. 
66. Babe v. Phelps, 65 Mo. 27. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 310-312] 


[§ 310] K. Judgment or Decree*’—1. In General. 
Where the statute provides that, if respondent ap- 
pears and claims title, the court shall make such or- 
der or decree respecting the bringing and prosecu- 
tion of such action as may seem equitable and just,®* 
the court may, in a proceeding by a nonresident, make 
an additional order requiring plaintiff to enter his 
personal appearance in the action to be brought, so 
as to save the costs of publication.®® So, in a prop- 
er case, the court may decree that respondent bring 
an action, and that he shall not set up any title ac- 
quired after the date of the petition.’?° But where 
it is shown on the hearing of the petition that any 
claim made by respondent is unfounded, no order 
should be made requiring him to bring suit.77. A 
final judgment forever barring respondent from 
claiming any title or right adverse to the petitioner 
is proper when, and only when, such respondent, or- 
dered to show cause why he should not bring an ac- 
tion to try title, defaults in appearance,’? or, having 
appeared, disobeys a decree to prosecute such action 
to final judgment.*? Hence, when the petitioner is 
forced by motion of court to take a nonsuit, and files 
the usual motion to set the same aside, the court 
errs in sustaining the motion and then entering a 
judgment forever debarring the petitioner from 
claiming any rights adverse to respondent.’* In 
such a proceeding, where the petitioner avers that he 
is the owner of a specified number of acres, and that 
respondent is claiming a small portion thereof, and 
respondent in his answer sets up no claim, except 
for the small parcel, it is error for the court, after 
the expiration of six months from the filing of the 
petition, to enter a final and conclusive judgment 
against respondent so as to cover the whole tract."® 

Necessity of final judgment. An order making 
absolute a rule to bring ejectment within a specified 
time is not sufficient to bar a subsequent ejectment 
suit, unless the petitioner also procures a judgment 
that respondent is in default.*® 

Effect of judgment on disclaimer. A judgment on 
respondent’s disclaimer does not operate as a con- 
veyance of any new source of title to the petitioner.”7 

Dismissal. A proceeding to compel respondents 

67. Generally see Equity §§ 820- 
968; Judgments 33 C. J. p 1042. 


In actions to quiet title or remove | ley’s Pet., 
clouds see supra §§ 275-285. [b] 
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ceptions, answer, or objections to the 
petition or rule for judgment. 

263 Pa. 377, 106 A 716. 5 
Effect of decree requiring re- 84. 


[51 C.J.] 293 


to bring ejectment will be dismissed where they con- 
cede that the petitioner has a life estate in the prem- 
ises, since all that could be decided in an ejectment 
suit is just what respondents concede.7® 

[§ 311] 2. Compliance with Judgment or Decree. 
Except in Pennsylvania, where the statutory pro- 
ceeding is to compel the adverse claimant to bring 
an action of ejectment,’® a respondent ordered to 
bring an action to test his claims may bring 
any appropriate form of action in any court of 
competent jurisdiction,®® although it has been said 
that “it has usually been assumed that the action 
contemplated by the statute is a writ of entry, or 
possibly an action of tort in the nature of trespass,”** 
Where a rule to bring ejectment under the Pennsyl- 
vania statute is made absolute, after respondent has 
appeared and answered, the time in which eject- 
ment must be brought runs from the date of the or- 
der making the rule absolute,®? and if respondent 
fails to bring the action within such time, a writ of 
ejectment filed thereafter, without permission of 
court, will be quashed.*? But it has been held that, 
if the answer is not plainly frivolous or manifestly 
intended to delay, the court, on adjudging it insuf- 
ficient and making the rule absolute, may, if the time 
has expired, allow respondent a reasonable time 
thereafter within which to bring his action.*+ While 
the court in which the statutory proceedings are com- 
menced has jurisdiction over respondent to enforce 
its decree, up to and including the order directing 
an ejectment suit,8> such suit need not be in the 
court of the original proceedings,®® but may be 
brought in a federal court where respondents are 
nonresidents.®7 

[§ 312] L. Review.®* A writ of error will not lie 
to review a judgment making the rule to show cause 
absolute, in the absence of any statute authorizing 
such writ.*® But such judgment is a final judgment 
from which an appeal will lie.°° Where the par- 
ties desire to have the legal theory upon which the 
trial court acted reviewed by the appellate court, 
instructions or declarations of law should have been 


asked.®°+ The findings of the trial court are conelu- 

sive on appeal so far as they involve questions of 
819. 

Not- ree Utley v. Cobb, 42 Pa. Super. 


Foster’s Pet., 51 Pa. Super. 224 


68. See statutory provisions. spondent to bring an action to try his | [aff 243 Pa. 92, 89 wn 819]. 
69. Root v. Mead, 58 Mo. A. 477. title is to bar him from any subse- 85. Notley’s Pet., 263 Pa, 3/7, 106 
-70. Slater v. Manchester, 160 Mass.| quent claim to the premises. North-| A 716. 
471,°36 NE 310. cutt v. Eager, 132 Mo. 265, 73 SW 86. Notley’s Pet., supra; lLetch- 
71. Burt v. Warren, 30 Mo. A. 332.|1125; Harwood v. Toms, 130 Mo. 225, | ford v. Dewees, 14 Phila. (Pa.) 108. 
72. Weld v. Clarke, 209 Mass. 9,|32 SW 266; Rees v. McDaniel, 115 Mo. 87. Notley’s Pet., 263 Pa. 377, 106 
95 NE 651; Orthodox Cong. Soc. v.| 145, 21 SW 913. A 716. 
Greenwich, 145 Mass. 112, 13 NE 380; 74. Yankee v. Thompson, 51 Mo. 88. gira see Appeal and Er- 
Meriwether v. Love, 167 Mo. 514, 67] 234 (holding further that the form of |ror 3 C. J. 56. 
SW 250; Yankee v. Thompson, 51/the judgment in such _ proceeding In netion# to quiet title or remove 
Mo. 234; Notley’s Pet., 263 Pa. 377, | should be the samie as would be appro- | clouds see supra § 286. 
106 A 716. priate in suits brought in the usual 89. Davenport v. Jones, 126 Pa. 
73. Weld v. Clarke, 209 Mass. 9,| way). 5 Pistia dy (Py Naa ke 
95 NE 651; Orthodox Cong. Soc. v. 75. Foster’s Pet., 51 Pa. Super. 224 90. Bredell v. Alexander, 8 Mo. 


Greenwich, "145 Mass. 112, 113, 13 NH 
380; Silsbee v. Salem, 103 Mass. 144; 
Meriwether v: Love, 167 Mo. 514, 67 


76. 
(Pa.) 108. 


[aff 243 Pa. 92, 89 A 
Letchford v. Dewees, 14 Phila. 


819]. A. 110; Notley’s Pet., 263 Pa. 377, 106 


A 716 [overr so far as it holds to con- 
trary Gabler v. Black, 210 Pa. 541, 60 


SW 254; Yankee v. Thompson, 51 Mo. 77. Weld v. Clarke, 209 Mass. 9, 95] A 257]; West v. Hanna, 57 Pa. Super. 
234; Notley’s Pet., 263 Pa. 377, 106 A| NE 651. 445, 
716. ae: Johnson’s Pet., 25 Pa. Dist. [a] Jurisdiction of appeal.—Since 
“The court cannot make any decree, | 31 the proceeding involves title to real- 
unless the respondent makes default, aa See statutory provisions. ty, in so far as a judgment on re- 
which will operate as a conclusive ad- 80. Northcutt v. Eager, 132 Mo.|spondent’s default forever bars him 
judication of the title of either par-| 265, 33 SW 1125; Colline Real Est.,| from claiming any title to, or inter- 
ty.” Orthodox Cong. Soc. v. Green-|etc., Assoc. v. Johnson, 120 Mo. 299, | est in, the land, it comes within the 
wich, supra [quot Weld vy. Clarke, 209] 25 SW 190; Yankee v. "Thompson, 51 jurisdiction of the supreme court of 


Mass. 9, 13, 95 NH 651]. 

.[a] In determining whether there 
had been default, the court could con- 
sider the record of an ejectment suit 
brought in a federal court, although 
the statute does not provide for ex- 


sl. 
842, 64 A 612. 
82. 


Mo. 234; Deware v. Dyatt, 50 Mo. 236; 
Benoist v. Murrin, 47 Mo. 537; 
v. Von Phul, 55 Mo. A 487. 

Smith v. Libby, 


In re Foster, 243 Pa. 92, 89 A 


Missouri and not of the court of ap- 
peals. Northcutt v. Eager, 132 Mo. 
265, 33 SW 1125. 

91. Daudt v. Keen, 124 Mo. 105, 27 
eae 361; Campbell vy. Allen, 61 Mo. 


Cook 


101 Me. 338, 


294 [51 C.J.]J 


fact.®? 


On review by certiorari,®* the appellate court is 
not confined to a mere inspection of the record, but 
may consider the opinion of the trial court to ascer- 
tain the basis on which it acted.°* 

Where respondent appears 
and disclaims, he is, under the statute, entitled to his 
If one of the respondents files a disclaimer 
founded on a partition of the land between respond- 
ents subsequently to the filing of the petition, he 


[§ 313] M. Costs.°° 


eosts.?® 


QUIETING TITLE—QUI FACIT PER ALIUM, ETC. 


[§§ 312-313 


And where respondent’s answer that he had already 


brought suit in a federal court is stricken out as in- 
sufficient, and the judgment is reversed for such er- 
ror, the costs accruing after the filing of the answer 


are properly taxed against the petitioner, but those 


will take costs only from the date of the answer.°? 


i *QUIETUS. In Rhode Island, the name of a proc- 
ess by which an administrator may be fully dis- 


charged by the probate court.! 


QUI EVERTIT CAUSAM, EVERTIT CAUSA- 


TUM FUTURUM.? 
_ QUI EXCUSAT, ACCUSAT.* 


QUI EX DAMNATO COITU NASCUNTUR IN- 
TER LIBEROS NON COMPUTANTUR.+‘ 


, 92. Ginn v. Ulmer, 105 Me. 286, 74 
A 635; India Wharf v. Central Wharf, 
etc,, Corp., 117 Mass. 504; Daudt v. 
‘Keen, 124 Mo. 105, 27 SW 361. But see 
McGrath v. Mitchell, 56 Mo. A. 626 
(where there is a dictum to the effect 
that all actions triable by the court 
without a jury are reviewable on ap- 
peal upon the weight of the evidence). 
* “As to the questions of possession, 
the facts were passed upon by the 
court, and they are therefore incon- 
trovertible here. This court has only 
the power to review the law declared 
by the circuit court and as that court 
‘was intrusted with both facts and 
law we must assume the facts to be 
as that court found them.” Swayze 
v. Bride, 34 Mo. A. 414, 416. 

{a] Finding that petitioner was in 
sole and exclusive possession, claim- 
ing title, is conclusive. Leary v. Duff, 
137 Mass. 147. 

93. See generally Certiorari 11 C. 
Ge 


716. 
95. Generally see Costs 15 C. J. pl. 
In actions to quiet title or remove 
clouds see supra §§ 287-293 


Notley’s Pet., 263 Pa. 377, 106 A 


96. See statutory provisions. 

97. Gurney v. Waldron, 137 Mass. 
376. : 

98. Deware v. Wyatt, 50 Mo. 236. 

ree Murphy v. De France, 23 Mo. A. 
337. 


1. White v. Ditson, 140 Mass. 351, 
355, 4 NE 606, 64 AmSR 473. 

2 A maxim meaning “He who 
overthrows the cause overthrows its 
future effects.” Black L. D. [cit Lam- 
pert’s Case, 10 Coke 46b, 51b, 77 Re- 
print 994]. 

3. A maxim meaning ‘‘He who ex- 
cuses, accuses.” Morgan Leg. Max. 

4 A maxim meaning “Those who 
are born of an illicit union, should not 


be counted: among children.’ Pelou- 
bet Leg. Max. [cit Coke Litt. p 8a]. 
5. A maxim meaning “He who 


takes anything by a part of a testa- 
ment, should stand by the whole tes- 
tament.”’ Peloubet Leg. Max. [cit 
Halkerstone Leg. Max.]. 

6 A maxim meaning ‘Whoever 
wanders outside of the records in his 
pleading to utter calumny, shall be 
punished therefor.’ Morgan Leg. 
Max. [cit Halkerstone Leg. Max.]. 

7. A maxim meaning ‘‘He who does 
that which is more, does that which 
is less, but not vice versa.” Peloubet 
Leg. Max. [cit Bracton p 207]. 

g. A maxim meaning ‘“‘He who acts 
through another, acts by himself.” 
Morgan Leg. Max. 


STABIT.° 


accruing before the answer was filed are chargeable 
to respondent.°§ 
disclaimer, but respondent is erroneously permitted 
to disclaim by supplemental answer, he is chargeable 
with all the costs including the costs on appeal.®® 


If the original answer contains no 


QUI EX PARTE TESTAMENTI ALIQUID DO- 
NATUM ACCIPIT, UNIVERSO TESTAMENTO 


QUI EXTRA CAUSAM DIVAGATUR CALUM- 


NIANDO, PUNITUR.® 
QUI FACIT ID QUOD PLUS EST, FACIT ID 


[a] 
the law of agency.”’—Burrill L. 
Story Agency §§ 440, 442]. . 

[b] Applied in: Patterson v. 
Kates, 152 Fed. 481, 482; Kurtz v. 
Brown, 152 Fed. 372, 374, 81 CCA 498, 
11 AnnCas 576; Beattie v. Gardner. 3 
F. Cas. No. 1,195, 4 NatBankrReg 323, 
337; Moore v. Young, 17 F. Cas. No. 
9,782, 4° Biss. 128, 1315 (0. Si*v.2Thom- 
asson, 28 F. Cas. ‘No. 16,478, 4 Biss. 99, 
102; Hardeman v. Williams, 150 Ala. 
415, 418, 43 S 726, 10 LRANS 653; St. 
Louis, ete., R. Co. v:, Smith, 48 "Ark. 
317, 320, 3 SW 364; Fones v. Phillips, 
39 Ark. 17, 33, 43 AmR 264; Webster 
v. Diamond, 36 Ark. 532, 544; Powers 
v. Swigart, 8 Ark. 363, 365; Robins v. 
Hope, 57 Cal. 493, 496; Denver Omni- 
bus, ete., Co. v.. Mills, 21 Colo. A. 582, 
122 P 798, 799; State v. Boylan, 79 
Conn. 463, 468, 65 A 595; Hearns v. 
Waterbury Hospital, 66 Conn. 98, 123, 
33 A 595, 31 LRA 224; Malley v. Thal- 
heimer, 44 Conn. 41, 43; Middletown 
Ferry Co. v. Middletown, 40 Conn. 65, 
70: Jewett v. New Haven, 38 Conn. 
368, 380, 9 AmR 382; Lincoln v. Mc- 


“The fundamental principle of 
D. [eit 


Clatchie, 36 Conn. 136, 142; State v. 
Grady, 34 Conn. 118, 130; Munson vy. 
Munson, 30 Conn. 425, 436; State v. 
Corrigan, 24 Conn. 286, 288; Thames 


Steamboat Co. v. Housatonic R. Co., 
24 Conn. 40, 538, 68 AmD 154; Linsley 
v. Brown, 13 Conn. 192, 195; Barkham- 
sted v. Parsons, 3 Conn. 1, 8; Segars v. 
States 94 Mila) Au2 8° oS Ss5 aun oeg) mmene 
Cyc]; Chenowith v. Cameron, 4 Ida. 
515, 516, 42 P 503; Dunlap v. Pattison, 
4 Ida. 473, 477, 42 P 504, 95 AmSR 140; 
Nonn v. Chicago City R. Co., 232 Ill. 
378, 381, 88 NE 924, 122 AmSR 114; 
Orr v. Thompson Coal Co., 219 Ill. A. 
116; Snyder v. Fidler, 125 Iowa 378, 
382, 101 NW 130; Kansas Lumber Co. 
Jr. v. Kansas Cent. Bank, 34 Kan. 635, 
638, 9 P 751; Oliphant v. Atchison 
County, 18 Kan. 386, 397; Bray-Rob- 
inson Clothing Co. v. Higgins, 210 Ky. 
432, 276 SW 129; Cincinnati, etc, R. 
Co. v. Wilson, 161 Ky. 640, 171 SW 430, 
433; New York Home Ins. Co. v. My- 
ers, 107 SW 719, 720, 32 KyL 999; 
Zacharie’s Succ., 119 La. 150, 156, 43 
S 988; Howe v. Shaw, 56 Me. 391, 393: 
Forsyth v. Day, 46 Me. 176, 191; Sil 
verwood v. Latrobe, 68 Md. 620, 629, 13 
A 161; Potomac Steamboat Co. v. Har- 
lan, ete., Co., 66 Md. 42, 50, 4 A 903. 
Adams v. Cost, 62 Md. 264, 267, 50 
AmR 211; McHenry v. Marr, 39 Md. 
510, 527; Tome v. Parkersburg Branch 
R, Co.5, 39) Md. 236.965, 4 (Amik, 540: 
Deford v. State, 30 Md. 179, 201; Com. 
v. White, 123 Mass. 430, 434, 25 AmR 
116; Hilliard v. Richardson, 3 Gray 


QUOD MINUS EST, SED NON CONVERTITUR.’ 
QUI FACIT PER ALIUM, FACIT PER SE.‘ 


(Mass.) 349, 361, 68 AmD 743; Liver- 
more v. Bagley, 3 Mass. 487, 508; 
4Htna Live Stock F., ete., Ins. Co. aie, 
Olmstead, 21 Mich. 246, 258, 4 AmR 
483; Green v. Graves, 1 Doug. (Mich.) 
351: Slater v. Advance Thresher Co; 
97 Minn. 305, 308, 107 NW 133, 5 LRA 
NS 598;\ Rissler v. American Cent. 
Ins. Co., 150. Mo. 366;.376, 51 SW 1755; 
State v. Armstrong, 106 Mo. 395, 416, 
16 SW 604, 27 AmSR 361, 13 "LRA 
419; Lynch v. Donnell, 104 Mo. 519, 
525, 15 SW 927; Hammerslough v. 
Cheatham, 84 Mo. 13, 19; Peck v. 
Ritchey, 66 Mo. 114, 119; Summer v. 
Saunders, 51 Mo. 89, 93; De Soto v. 
American Guaranty Fund Mut. F. Ins. 
Co., 102 Mo. A. 1, 5, 74 SW 1; Ephland 
v. Missouri Pac. R. Co., 71 Mo. A. 597, 
607; McLachlin v. Barker, 64 Mo. A. 
511, 526; A. H. Whitney Co. v. Burn- 
ham, 48 Mo. A. 340, 344; Mangan y. 
Foley, 33 Mo. A. 250, 254; Fischer v. 
Anslyn, 30 Mo. A. 316, 321; Doran v. 
Thomsen, (N. J.) 71 A 296, 297; Lib- 
erman v. Drill, (N. J. Sup.) 110 A 694; 
Brown v. Freeman, 84 N. J. L. 360, 86 
A 384, 385; Cuff v. Newark, etc., R. 
Co.;73'5: INS Seeds 2 23, DORA mR 205 
Dock v. Elizabethtown Steam Mfg. 
Co. 34 Nek, 3123) 316s Brokaw sv. 
New Jersey R., ete., Co., 32 N. J. L. 
328, 331, 90 AmD 659; Aycrigg v. New 
York, etc., R. Co., 30 N. J. L. 460, 462; 
Brown v. Ramsay, 29° N.. J... 7117, 
118; Allen v. Bunting, 18 N. J. L. 299, 
301; Ludlam v. Broderick, 15 N. J. L. 
269, 271; Saddle River Tp. v. Colfax, 
GING diei& 115, 118; McCauley v. Wood, 
PING Qa l5 205 McElwaine’s Case, 18 N. 
J. Eq. 499, 502; Black v. Shreve, 13 
Nid OO. 455, 459; Terhune v. Colton, 
TZ. Nos Eid: 042, 243: Rockland Lake 
Trap Rock Co. v. Lehigh Valley R. 
Co, 115 App. Div. 628) 631, 101 NYS 
222; Weyant v. New York, etc., en COn 


10 N. Y. Super. 360, 362: Peo. Vv. 
Woodman, 15 Daly 136, 137, 3 NYS 
927; Andes F. Ins. Co. v. Loehr, 6 


Daly (N. Y.) 105, 106; Downs v. Mc- 
Glynn, 2 Hilt. (N. Y.) 14, 16; Hauser 
v. Metropolitan St. R. Co., 27 Misc. 538, 
639, 58 NYS 286; Amato v. Sixth Ave. 
ie Co., 9 Misc. 4, 6, 29 NYS 51; Peters 
Vv. Stewart, 3° Misc. 357, 358, Oi NYS 
993; In reStrong, 16 NYS 104, 105, 
2 Conn. Surr. 574; Peo. v. New York 
Hospital, 3 AbbNCas (N. Y.) 229, 269; 
Hews v. Hollister, 7 NYLegObs ill, 12; 
Peo. v. Adams, 3 Den. (N. Y.) 190, "210, 


45 AmD 468; "Miller v. Manice, 6 Hill 
CN. Y.) 114, 120; Wixson v. ’Peo., 5 
Parker: (N. Y.) 119, 129; Peo.’ v. 


Merrill, 2 Park. Cr. (N. Y.) 590, 598; 
Nichols v. Champion Fibre Co., 190 N. 
C. 1, 128 SE 471, 474; Uniitype Costva 


*By CARLOS M. SANDOVAL (Quietus—Quous que inclusive). 


Le a a a eT a a TT a | 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


QUI JURE SUO UTITUR NEMINEM LADIT 


QUI FALSI IN UNO, FALSI IN OMNIBUS.°® 

QUI FRAUDEM FIT FRUSTRA AGIT.?° 

QUI HABET JURISDICTIONEM ABSOLVEN- 
DI, HABET JURISDICTIONEM LIGANDI.?! 

QUI HARET IN LITERA, HAARET IN COR- 


TICE.+? 


QUI IGNORAT QUANTUM SOLVERE DEBEAT, 
NON POTEST IMPROBUS VIDERE.?? 

QUI IMPROVIDE. A supersedeas granted where 
a writ was erroneously sued out or misawarded.*4 

QUI IN ALTERIUS LOCUM SUCCEDANT, JUS- 
TAM HABENT IGNORANTIZ CAUSAM AN ID 


Asheratt, Lod Nw Ca.63. 71 (SH 61a. 63 
Stewart v. Cary Lumber Co., 146 N. C 
47, 89, 59 SE 545; Jackson v. Ameri- 


Can vrel eLes.-Co.,, 139) N.C) 347; 353; 
51 SE 1015, 70 LRA 738; James v. 
Russell, 92 N. C. 194, 198; State v. 


luynech, 81 Oh. St. 336, 96 NE 935, 937, 
28 LRANS 334; Cleveland City R. Co. 
v. Conner, 74 Oh. St. 225, 230,. 78 NE 
376; Collier v. Bickley, 33 Oh. St. 528, 
531; Wolsey v. Lake Shore, etc., 
Corso) OhaStrz20 p23 bu" Cox va John, 
Ser Oot woes, Doo eAtlLanvc, ete. uk, 
Co. v. Dunn, 19 Oh. St. 162, 168, 2 Am 
Rep 382; Reeves v. State Bank, 8 Oh. 
St. 465, 482; Clark v. Fry, 8 Oh. St. 
358, 378, 72 AmD 590; Cleveland, etc., 
PIICo, val Keary: 3) Ob. St, 201" 219) 
227; State v. Hamann, 10 OhNPNS 
569, 574; State v. Rogers, 124 Or. 656, 
265 P 784, 785; Elliott Contr. Co. v. 
Portland, 88 Or. 150, 171 P 760, 762: 
State v. GuglieImo, 46 Or. 250, 261, 79 
P 577, 80 P 103, 69 LRA 466; Mac- 
donald v. O’Reilly, 45 Or. 589, 593, 7% 
P 753; Fisher v. Union County, 43 Or. 
223, 231, 72 P1797; Harnish v. Herr, 98 
Pay) 6; 8: Campbell v. Galbreath, 1 
Wiattsn (eae 0.) Uo) ward ov. Lea, 
Yeates (Pa.) 335, 345; McHenry’s 
st. 15 Pa. Dist.) 302) 3045) Velez v. 
Llavina, 18 Porto Rico 634, 653 [quot 
Cyc] (dis. op., Macleary, J.); Adams 
v. White, 41 ee dL Lone LOS eAs ZOO, Zoos 
Baldwin v. Polti, (Tex. Civ. A.) 101 
SW 543, 544; Findeisen v. Metropole 
Be Ins. Wo. 5% -Vt..520, 5272. Tilton: v. 
Herman, 109 Va. 5038, 64 SE 351, 354; 
Watts v. Com., 106 Va. 851, 56 SE 223, 
224, AnnCas1914B 738 [cit Broom Leg. 
Max.]; Bibb v. Norfolk, etc., R. Co., 
87 Va. 711, 745, 14 SE 163; Muse v. 
Stern, 82 Va. 38, 40313 AmSR 77; Fair- 
fax v. Lewis, 2 Rand. (23 Va.) 20, 41; 
Black Lick Lumber Co. v. Camp 
Constr. Co., 63 W. Va. 477, 479, 60 
SE 409; Gillingham v. Ohio River R. 
Co.,.39 W. Va. 588, 593, 14 SH 243, 29 
AmSR 827, 14 LRA 798; Zulkee v. 
Wing, 20 Wis. 408, 409, 91 AmD 425; 
Smith v, Hancock, 1894] a LOK alt 
200 meluondone ete. y2t., ~cO: eeves, 
L. R.1C. P. 580, 582; een: v. Black. 
well, Ambl. 503, 505, 27 Reprint 326, 
2 Eden 299, 28 Reprint 913; Askew v. 
Macreth, 1B. & P. N. R. 214, 223), 12:7 
eprint 442; Overton v. Freeman, 11 
. 867, 873, 73 ECL 867, 138 Reprint 
Line Mackersy Vv. Ramsays, 9, Cheags 
F. 818, 850, 8 Reprint 628; Stevenson 
v. Mortimer, Cowp. 805, 806, 98 Re- 
print 1372; Matter of Royal British 
Bank, 3 De G. & J. 387, 437, 60 EngCh 
301, 44 Reprint 1317; Lumley v. Gye, 
2H. & B. 216, 224, 75 BCL 216, 20 Eng 


L&Eq 168, 118 Reprint 749; Reg. v. 
Middlesex, Anes Ot i EngL&bq 
Siemerneneermina,: 56 aid. des db. se 


Saint alpen ose ee. va Middlesex) 1 ME: 
Aloudemaacs M. 621, 625; Duncan v. Find- 
later, Macl. & R. 911, 919, 9 Reprint 
339; Cuming v. Toms, 7M. &'G. 29, 
49 BCL 29, 135 Reprint 12; Gibson v. 
Brand, 4 M. & G. 179, 189, 48 ECL 100, 
134 Reprint 74; Canterbury Vv. Atty.- 
Gen., 1 Phil. 306, 321, 19 EngCh 306, 
41 Reprint 648; Parsons v. Miller, 3 
Phillim. 194, 196, 161 Reprint 1117; 
Thomas v. Pearse, 5 Price 578, 589, 
146 Reprint 699; Gyse v. Ellis, Str. 
228, 93 Reprint 488: Dalmer v. Bar- 
nard, Rs Ace "252, 101 Reprint 
957; Mitchell v. Tarbutt, 5 T. R. 649, 
651. 101 Reprint 362; The Maria, il 
W. Rob. 95, 109, 166 Reprint 508; Hat- 
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QUOD PETITUR DEBERETUR FIDI JUSSORES, 
NON MINUS QUAM H/AEREDES, JUSTAM IG- 
NORANTIAM POSSUNT ALLEGARE.'® 
QUI INERTIBUS DAT, INDUSTRIOS NUDAT.'¢ 
QUI IN JUS DOMINIUMVE ALTERIUS SUC- 


CEDIT JURE EJUS UTI DEBET.*’ nay 


DIT.*® 


TUR.?® 


field vy. St. John Gas Light Co., 32’N. 
B. 100, 113; Ronne v. Montreal Ocean 
SteamshipyiGo., 19 Ni GS 7 yvel27 320 
Campbell v. General Min. Assoc., 7 
N. S. 415, 419; Canada Landed Credit 
Co. v. Thompson, 8 Ont. A. 696, 703; 
Saunders y. Toronto, 29 Ont. 2738, 277; 
In re Simpson, 9 Ont. Pr. 358, 360. 
Lc] Maxim applies with “peculiar 
force to the acts of an insurance 
agent.’”’ Pelican Assur. Co. v. Schild- 
knecht, 128 Ky. 351, 359, 108 SW 312, 
32 KyL 1257. To same effect Phcenix 
Ins. "Co: v. Spiers, 87 Ky. 295,838 SW 
453, 10 KyL 254; Continental F. Ins. 
eee Stunston, 100 SW 338, 30 KyL 
[d] Maxim 


“does not apply to 
election officers. 


Each must perform 
his own duty.” Rhodes v. Driver, 69 
Ark. 501, 508, 64 SW 272 [quot State 
v. Hager, (W. Va.) 1386 SE 268, 265]. 

[e] Other form.—‘Qui facit per 
alium, per seipsum facere videtur,” 
meaning ‘‘He who acts by another is 
éonsidered as acting of himself.” 
Burrill L. D. [cit Coke Litt. p 258a]. 

9. See Falsus in Uno Falsus in 
Omnibus 25 C. J. p 662. See also Cald- 
well v. Kinsman, 2 N. S. 398, 424. 

10. A maxim meaning “He who 
commits fraud, acts in vain.” Pelou- 
bet Leg. Max. [cit 2 Rolle p 17]. 

11. A maxim meaning ‘He who has 
jurisdiction to loosen has jurisdiction 
to bind.” Bouvier L. D. [cit Lang- 
dale’s Case, 12-Coke 58, 60, 77 Reprint 
1338]. 

12. A maxim meaning “He who 
considers merely the letter of an in- 
strument, goes but skin deep into its 
meaning.”’, Morgan Leg. Max. [cit 
Coke Litt. p 283c; Broom Leg. Max.]. 

“While the maxim ‘Qui haeret in 
litera, haeret in cortice,’ is peculiarly 
applicable to the interpretation of 
contracts, it is not without force when 
applied to the interpretation of laws.’ 
Matter of Crouse, 140 Mo. A. 545, 555, 
120 SW 666. 

[a] Applied in: Tincher v. Arnold, 
147 Fed. B65, GCs tt) CCA 649) 7% LRA 
NS 471; The Harmony, Lies Cas. No, 
6.081, 1 Gall. 123, 127; Mendenhall v. 
Carter, U7 RY Cas. No.29,4265 0 Nat 
BankrReg 320, 328; State v. Smith, 
40 Ark. 431, 433; Monson v. Hunt, 17 
Conn. 566, 570; United Soc. v, New 
Haven Eagle Bank, 7 Conn. 456, 475; 
Clark v. Hoskins, 6 Conn. 106, 109; 
French v. Gray, 2 Conn. 92, 118; Bak- 
er v: Baker, 139 Ill. A. 217, 226; Hen- 
shaw v. Foster, 9 Pick. (Mass.) 312, 


317; Sumner v. Williams, 8 Mass. 162, 
183, 5 AmD 83; Smith. v. Barstow, 2 
Dougl. “(Mich.)) 155,°°166;.. Taylor’ v. 


Taylor, 10 Minn. 107 [cit Dwarris St. 
p 690]; Hudgins v. Mooresville Cons. 
School Dist., 312 Mo. 1, 13, 278 SW 
769; St. Louis v. Kellman, 235 Mo. 687, 
696, 139 SW 4438; State v. Lindell R. 
Co L510 Mo. 162, 00s) 520 Siw, 2487 
Ghoutedu va Rowse, 90 Mo. 191,, 195, 
2 SW 209; Connor v. Chicago, etc., R. 
Co., 59 Mo. 285, 293; Fleming v. Gra- 
ham, 34 Mo. A. 160, 168; Angle v. 
Dantz,eb3 Ne J. ©. 578, 580,222)1A 49) 
Waters v. Quimby, 27 N. J. lL. 296, 
303; Crane v. Alling, 14 N. J. L. 593, 
596; Riggs v. Palmer, 115 N. Y. 506, 
510, 22 NE 188, 12 AmSR SOO LRA 
340; McGaffin v. Cohoes, 74 ING Ye 387, 
389, 30 AmR 307; Tracy v. Troy, etc., 
RG COM Lose Nes 433, 437, 98 AmD 54; 


QUI INSCIENTER LASIT, SCIENTER EMEN- 


QUI IN UTERO EST, PRO JAM NATO HABE- 
TUR QUOTIES DE EJUS COMMODO beatae 


QUI JURE SUO UTITUR NEMINEM LADIT.*° 


Clark v. Rumsey, 59 App. Div. 435, 
438, 69 NYS 102; Richardson v. Her. 
ron, 39 Hun (N. 'Y.) 537, 542; Leavitt 
v. Fisher, STING ae Super. ib 23; Lang; 
don v. Astor, LO eNye Super. 477, 601: 
Peo. v. Campbell, 18 AbbPr (N: Y.) 
1, 2; Watervliet Turnp. Co. v. Me- 
Kean, 6° Bill “GN “Ye 6P6e "620% fer 
Dwarris St. p 690]; Wilson Lumber, 
etc.,. Co. Vv. Hatton, 159 No C4455 74 
SE 1056, 1059; In re Applicants for 
License, 143 N.C) 1) 213 55°S 635,910 
LRANS 288; Webster v. State, 43 Oh. 
St. 696, 701, 4 NE 566; Wolf v. Pow- 
ner, 30 Oh. St. 472, 476; State v. Howe, 
25 Oh. St. 588, 595, 18 AmR 321; Slater 
VvV.. Cave,..3 Oh. St; 80; 825" Teattiw: 
Hewitt, 1 Oh.’ St..511, 9543, 59 Amp 
634; Flynn vy. Philadelphia, 199 Pa. 
476, 479, 49 A 249 [aff 9 Pa. Dist. 606}; 
Deginther’s App, 83 Pa. 337; Moers v. 
Reading, 21 Pa. 188, 200; ‘Robins Vv. 
Beck, 2 Pennyp. (Pa.) 125, 127; Nich- 
olas’s Hst., 8 Pa. Dist. 725, 726; Gum- 
mere v. Lehigh Valley R. Co., 12 Pa. 
Co. 106, 115; Greensburg v. Laird, 8 
Pa.Co, 608, 611; Sterling’s Hst., 7 Pa, 
Co. 228, 226; In re North Chester Elec- 
tion Dist., 3 Pa. Co. 247, 249; Moore 
v. Risden, 5 PaLJ 429, 430; Sterling’s 
Hst., 19 Phila. (Pa.) 189; Philadel- 
phia v. Lukens, 3 Phila. (Pa.) 333; 
334; Toner’s Estate, 5 WklyNC (Pa.) 
387. 388; State v. Central Lumber Co., 
24S. D, 136, 150, 123 NW 504, 42 LRA 
NS 804; Charleston v. Lunenburgh, 23 
Vt. 525, 531; Orndoff. v. Turman, 2 
Leigh (29 Va.) 200, 226, 21 AmD 608: 
Joannes v. Millerd, 90 Wis. G85 aly 62 
NW 916; Rider v. Ashland County, a7 
Wis. 160, 164, 58 NW 236; Kimball.v. 
Rosendale, 42. Wis. 407, 416, 24 AmR 
421; Butler v. Wearing, 17 Qn BD: 
182, 1863 Hx p.Pillers, 17-Ch), D! 653, 
667; Drury v. Drury, 1 Ch. Rep. 49, oi 
Reprint 504; Drury v. Drury, 2 Bden 
39, 55, 28 Reprint 810; Provincial Ins. 
Co. v. Worts, 9 Ont. A. 56, 87: Re 
Erly, 2 Ont. A. 617, 624; Doe v. Lind- 
say, Draper (Out 123, 135: Scragg.v. 
THON CON ec2S) wn Oreos : (Ont.) 457, 
462. See also Peo. v. Neville, 183 App. 
Div. 799, 170 NYS! 583. 

13. A maxim meaning “He who 
does not know what he ought to pay, 
does not want probity in not pay ines He 
Black L. D. [cit Dig. 50, oy ; 

14. Rapalje & L. L. 

15. A maxim meee “They who 
succeed in the room of another, may 
properly allege ignorance whether 
that which is sought for from the es- 
tate be due.” Morgan Leg. Max. [eit 
Halkerstone Leg. Max.]. 

16. A maxim meaning 
gives to the indolent, defrauds the 
industrious.” Morgan Leg. Max. [eit 
Halkerstone Leg. Max.]. 

17. A maxim meaning “He who 
succeeds to the right or property of 
another ought to use his right.’”’ Bou 
vier L. D. [cit Broom Leg. Max.]. 

18. A maxim meaning “He who 
hurts another ignorantly, knowingly 
amends.” Morgan Leg. Max. [cit Hal- 
kerstone Leg. Max.]. 

19. A maxim meaning “He who is 
in the womb is held as born, whenever 
it is questioned concerning his bene- 


“He who 


fit.’ Peloubet Leg. Max. [cit Wharton 
L. Lex.]. 
20. A maxim meaning “He who 


uses his own right does wrong to no 
one.” Trayner Leg. Max. 
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QUI JURE SUO UTITUR, NEMINI FACIT IN- 


JURIAM.?? 


QUI JURE SUO UTITUR, NON POTEST DICI 


FRAUDEM COMMITTERE.?? 


QUI JUSSU JUDICIS ALIQUOD FECERIT NON 
VIDETUR DOLO MALO FECISSE, QUIA PARE- 


RE NECESSE EST.?* 


QUI JUSTA NEGANT, OMNIA DAT.?# 
QUI LIBENTER ET SAPE, ET PARVULA, DE 
RE JURAMENTO SE OBSTRINGIT, PERJURIO 


PROXIMUS EST.?° 


QUILIBET EST REI SUZ ARBITER.?° 

QUILIBET EX VIRTUTE SUA, NON IMBECIL- 
LITATE ADVERSARII, DEBET VINCERE.?? 

QUILIBET JURI PRO SE INTRODUCTO RE- 


NUNCIARE POTEST.?® 


QUILIBET POTEST RENUNCIARE JURI PRO 


SE INDUCTO.?° 


QUILIBET TITULUS EXCUSAT A SPOLIO.*° 
QUI MALE AGIT, ODIT LUCEM.?! 

QUI MANDAT IPSE FECISSI VIDETUR.?? 
QUI MELIUS PROBAT MELIUS HABET.?? 


QUI JURE SUO UTITUR,NEMINI FACIT INJURIAM 
FACIT QUOD INSANUS NAUTA PERFORANS 


NAVEM IN QUA VEHITUR.?*‘ 


QUI NASCITUR SINE LEGITIMO MATRIMO- 


NIO, MATREM SEQUITUR.** 


QUI NON CADUNT IN CONSTANTEM VIRUM 
VANI TIMORES SUNT ASTIMANDI.*® 


QUI NON HABET, ILLE NON DAT.*’ 


PORE.** 


QUI NON HABET IN ARE, LUAT IN COR- 
QUI NON HABET POTESTATEM ALIENANDI 


HABET NECESSITATEM RETINENDI.*°® 


PORE. *? 


QUI NON IMPROBAT, APPROBAT.*° 

QUI NON LIBERE VERITATEM PRONUNCIAT 
-PRODITOR EST VERITATIS.#*+ 

QUI NON LUAT IN CRUMEN LUAT IN COR- 


QUI NON NEGAT FATETUR.#?* 


QUI NON OBSTAT QUOD OBSTARE POTEST, 


CONFITERI.*° 


QUI MOLITUR INSIDIAS IN PATRIAM ID 


21. A maxim meaning “He who 
uses his legal rights harms no one.” 
Bouvier L. D. 

[a] Applied in: American Press 
Assoc. v. Daily Story Pub. Co., 120 
Fed. 766, 770, 57 CCA 70, 66 LRA 444; 
Lawler. v. Baring Boom ‘Con 56 Me. 
443, 448; Carson v. Western R. Co;,:8 
Gray (Mass.) 423, 424. 

22. A maxim meaning ‘‘He who 
uses his own right cannot be said to 
commit a fraud.” Peloubet Leg. Max. 
{cit Trayner Leg. Max.]. 

23. A maxim meaning “Where a 
person does an act by command of 
one exercising judicial authority, the 
law will not suppose that he acted 
from any wrongful or improper mo- 
tive, because it was his bounden duty 
to obey.” Black L. D. [cit Marshal- 
sea’s Case, 10 Coke 68b, 76a, 77 Re- 
print 1027; Broom Leg. Max.]. 

{a] Applied in: Slocum v. Wheel- 
er, 1 Conn. 429, 450; Van Slyke v. 
Trempealeau County Mut. F. Ins. Co;; 
39 Wis. 390, 394, 20 AmR 63; Philips 
yv. Bury, Show 35, 49,.1 Reprint 24. 

24. A maxim meaning “He who re- 
fuses his adversary, what is just, 
grants him every thing else.” Morgan 
Leg. Max. [cit Riley Leg. Max.]. 

25. A maxim meaning “He who 
willingly and often, and concerning a 
small matter, binds himself by an 
oath, is nearest to perjury.” Morgan 
Leg. Max. [cit Halkerstone Leg. 
Max. J. 

26. A maxim meaning “Every one 
is the judge of his own affairs; or 
each one may do as he pleases with 
his own.” Trayner Leg. Max. 

27. A maxim meaning “One should 
prevail by reason of his own strength, 
and not by reason of his opponent’s 
weakness.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

23. A maxim meaning ‘Any oné 
may renounce a right which has been 
introduced for his own advantage.” 
Trayner Leg. Max. 

29. A maxim meaning ‘Any one 
may renounce a right introduced for 
his own benefit.” Bouvier L. D. 

[a] Applied in: Walker v. Walker, 
7 Ark. 542, 557; Marlborough v. Sis- 
son, 23 Conn. 401, 412; Ormsbee v. 
Davis, 16 Conn. 567, 574; Reading v. 
Weston, 7 Conn. 409, 414; Newton v. 


Danbury, 3 Conn, 558, 559; ALtzZ Ve 
Grove, 21 Md. 456, 470; Com. v. 
Dailey, 12 Cush. (Mass.) 80, 83; Miles 
v. Boyden, 3 Pick. (Mass.) 213, 218; 
Long v. Billings. 9 Mass. 479, 482; 
Peo. v. Johr, 22 Mich. 461, 466; Wild- 
bahn v. Robidoux, 11 Mo. 659, 661; 


Van Idour v. Nelson, 60 Mo. A. 523, 
527: Ford v. Potts, 6 N. J. Eq. 388, 


393; Baker v. Braman, 6 Hill (N. Y.) 
47, 48, 40 AmD 387; Graham vy. Davis, 
4 Oh. St. 362, 376, 62 AmD 285; Hen- 
niss v. Page, 3 Whart. (Pa.) 275, 278; 
Downing v. Kintzing, 2 Serg. "& Re 
(Pa.) 326, 345 (dis. op.); Hildeburn’s 
Hst., 16 Pa. Co. 39, 44; Whitney’s Es- 
tate, 3 Pa. Co. 498, 511, 18 Phila:''211; 
Bourguignon’s Est., 20 Phila. (Pa.) 
148, 145; Singerly’s Hst.,. 14- Phila: 
(Pa.) 3138, 316; Toner’s Est., 12 Phila. 
(Pa.) 91, 93; Passmore v. Western 
Union Tel. Co., 9 Phila. (Pa.) 90; 92; 
Portsmouth Ins. Co. v. Reynolds, 32 
Gratt. (73 Va.) 613, 629; Crenshaw 
v. Clark, 5 Leigh (32 Va.) 65, 68; 
Chinn v. Heale, 1 Munf. ( 15 Va.) 63, 
72; Wilson v. McIntosh, [1894] A. C. 
129, 133; All Souls College v. Costar, 
3 B. & P. 635, 643, 127 Reprint 342; 
Graham v. Ingleby, 1 Exch. 651, 154 
Reprint 277; Rowbotham v. Wilson, 8 
BE. & B. 128, 151, 92 ECL 123, 120 Re- 
print 45; Bovill v. Wood, 2 M. & S. 
23, 25, 105 Reprint 291; Prince of 
Wales Coal Co. v. Osman, 22 N. B. 115, 
122; Jamieson v. London, ete., Loan, 
etc., Co., 26 Ont. A. 116, 127; Thurlow 
Tp. v. Sidney Tp., 29 Grant Ch. (Ont.) 
497, 499; Pardee v. Lloyd, 26 Grant 
Chi) (Ont) 143745) 63755 y Newman Vv. 
onan Wardens, 1 Newfoundl. 310, 


tb Other forms of maxim.—(1) 
“Quilibet potest renunciare juri pro 
se introducto.’ State v. Casey, 34 
Nev. -154, 117 P 5, 12; HBdwards v. 
State, 45 N. J. L. 419, 427 [quot State 
vy. Stevens, 84 N. J. L. 561, 87 A 118, 
119] (‘applies to constitutional law 
as well as any other’); Devitt v. Mu- 
tual L. Ins. Co., 33 Ont. L. 473, 481, 
8 OntWN 210, 22 DomLR 183; Girvin 
v. Burke, 19 Ont. 204, 207; Fisher. v. 
Wilkie, 19 OntWN 251. (2) “Quilibet 
renuntiare potest juri pro se intro- 
ducto.”” Re Naubert, 46 Ont. L. 210, 
17 OntWN 120, 121. 

30. A maxim meaning “any kind of 
title excuses from the charge and con- 
sequences of spuilzie.”’ Trayner Leg. 


Max. 
31. A maxim meaning “He who 
acts badly, hates the light.’”’ Bouvier 


L. D. [cit Mackalley’s Case, 9 Coke 
65b, 66a, 77 Reprint 828]. 

32. A maxim meaning “He who 
commands (a thing to be done) is held 
to have done it himself.’ Bouvier 
L. D. [cit Story Bailm. § 147]. 

[a] Applied in: Ish vy. Crane, 13 
Oh. St. 574, 584. 

33. A maxim meaning “He who 
proves most recovers most.” Black 


LD. fert--9s Viner Abraipecaol. 
34. A maxim meaning. ‘‘He who be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


FACERE VIDETUR.‘*# 
QUI NON PECCAVIT, PENAM NON FERET.** 
QUI NON POTEST DONARE NON POTEST 


trays his country is like the insane 
sailor who bores a hole in the ship 
which carries him.” Black L. D. [cit 
3 Inst. p 36]. 

35. A maxim meaning ‘He who is 
born out of lawful matrimony follows 
the condition of the mother.” Bou- 
vier L. D. 

36. A maxim meaning “Those fears 
are to be esteemed vain which do not 
affect a brave man.” Morgan Leg. 


a. [cit Calvin’s Case, 7 Coke 1, 
af. 

37.. A maxim meaning “He who has 
not, gives not.” Black L. D. [cit 


Sheppard Touchst. p 243]. 


[a] Applied in: Morrill v. Noyes, 
56 Me. 458, 465, 96 AmD 486; Collins’ 
App., 3 Pennyp. (Peas) cele. 345, 15 
WKlyNC 5. 

38. A maxim meaning “He who has 
nothing in his purse must suffer in 
person.” Peloubet Leg. Max. [cit 2 
Inst) prod 

[a] Other forms.—(1) “Qui non 


habet in ere luat in corpore, ne quis 
peccetur impune,’” meaning ‘He who 
cannot pay with his purse must suffer 
in his person, lest he who offends 
should go unpunished.” Bouvier L. 
D. (2) “Qui non habet in crumena, 
luat in corpore,’”’ meaning ‘‘He who has 
not [the means of satisfaction] in his 
hetde, must pay in his body.” Burrill 


39. A maxim meaning “He who 
has not the power of alienating is 
obliged to retain.” Black L. D. [cit 
Hobart p 336]. 


40. A maxim meaning ‘He who 


does not disapprove, approves.” Bou- 
vier Li Dai leit ssinst 22 7nie 
41. A maxim meaning ‘He who 


does not freely declare declare the 


truth, is a betrayer of the truth.” 
Morgan Leg. Max. [cit Halkerstone 
Leg. Max.]. 


1 


42. A maxim meaning ‘‘Who can 
not suffer in the purse, let him suffer 
in the body.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 


43. A maxim meaning ‘He who 
does not deny, admits.” Black L. D. 
[cit Trayner Leg. Max.]. 

44. A maxim meaning “He who 


does not prevent what he can, seems 
to commit the thing.’ Bouvier L. D. 
[eit 2 Inst. p 146]. 

45. A maxim meaning “tHe who 
hath not transgressed, shall not suf- 
fer punishment.” Morgan Leg. Max. 
[cit Halkerstone Leg. Max.]. 

46. A maxim meaning “He who is 
not able to give is not able to con- 
firm.” Peloubet Leg. Max. [cit 1 


page and note number. 


QUI PRIUS JUS SUUM INSINUAVERIT PRHAFERETUR 
QUI NON PROHIBET CUM PROHIBERE POS- 


SIT, JUBET.*7 


QUI NON PROHIBET QUOD PROHIBERE PO- 


TEST, ASSENTIRE VIDETUR.‘® 


QUI NON PROPULSAT INJURIAM QUANDO 


POTEST, INFERT.‘° 


QUI NON VETAT CUM DEBEAT ET POSSIT, 


JUBET.*° 


QUINQUEPARTITE. Consisting of five parts.®4 


QUINQUE PORTUS.*? 


QUINTERONES. In the Spanish and French 
West Indies, the issue of a white person and a cuar- 


teron.53 


QUI OBSTRUIT ADITUM, DESTRUIT COMMO- 


DUM.*?* 
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QUI ORDINE ULTERIORA ADMITTIT, PRA- 


CEDENTIA AFFIRMAT.°*® 


PUNIT.°*’ 


QUI PARCIT 


NOCENTIBUS INNOCENTES 


QUI PECCAT EBRIUS, LUAT SOBRIUS.** 


QUI PER ALIUM FACIT PER SEIPSUM FA- 


CERE VIDETUR.’*® 


QUI PER FRAUDEM AGIT FRUSTRA AGIT.°° 


QUI PERICULUM AMAT, IN EO PERIBIT.° 


QUI POTEST ET DEBET VETARE, JUBET.°** 


QUI PRIOR 
JURE. *+ 


FERETUR.°®® 


QUI OMNE DICIT, NIHIL EXCLUDIT.** 


Pothier Evid. p 804]. 

47. A maxim meaning “He who 
does not forbid when he can forbid, 
eommands.”’. Bouvier L. D. [cit 1 
Blackstone Comm. p 430]. | 

[a] Applied in: Rotch v. Miles, 2 
Conn. 638, 648; Bulkley v. Derby Fish- 
ing Co., 2 Conn. 252, 256, 7 AmD 271. 

48. A maxim meaning ‘He who 
does not forbid what he can forbid, 
appears to assent.” Morgan Leg. 
Max. [cit 2 Inst. p 350a]. 

[a] Applied in: Beattie v. Gard- 
ner, 3 F, Cas. No. 1,195, 4 Ben. 497; 
Mowrey v. Indianapolis, etc., R. Co., 17 
F. Cas. No. 9,891, 4 Biss. 78, 89; Nor- 
folk, etc., R. Co. v. Perdue, 40 W. Va. 
442, 453, 21 SE 755; Whelan v. Reg., 
Zo oe CrnG LEB CONG) yaa. hor 

49. A maxim meaning “He who 
does not repel an injury when he can, 


induces it.’ Black L. D. [cit Jenkins 
Cent. p 271]. 
50. A maxim meaning “He who 


does not forbid a thing when it is in 
his power to forbid it, is regarded as 
directing it.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

51. Wharton LL. Lex. 


52. Wharton L. Lex. See Cinque 
Ports MaAxC: <J,<pi-7.66s 

53. Daniel v. Guy, 19 Ark. 121, 131. 

“Quadroon” see ante. 


54. A maxim meaning “He who ob- 
structs an entrance destroys a con- 


veniency.” Bouvier L. D. [cit Coke 
Litt. p 161]. 

55. A maxim meaning “He who 
says all, excludes nothing.” Peloubet 


Leg. Max. [cit 2 Inst. p 81]. 

56. A maxim meaning “He who ad- 
mits posterior things in order, affirms 
preceding things.’ Morgan Leg. Max. 
[cit Halkerstone Leg. Max.].~ 

57. A maxim meaning “He who 
spares the guilty punishes the inno- 


a Black L. D. [cit Jenkins Cent. 
p 13 
58. A maxim meaning ‘‘He who of- 


fends drunk must be punished when 


sober.” Bouvier L. D. [cit Broom Leg. 
Max.]. 
59. A maxim meaning “he who 


does a thing by an agent is consid- 
ered as doing it himself.’ Black L. D. 
yee Broom Leg. Max.; Coke Litt. p 

[a] Applied in: Shaw v. Bradley, 
59 Mich. 199, 205, 26 NW 331; Brown’s 
Accounting, 16 AbbPrNS (N. Y.) 457, 


465. 
60. A maxim meaning “What a 
man does fraudulently he does in 


vain.” Black L. D. [cit 2 Rolle p 17]. 
61. A maxim meaning “He who 
loves danger, will perish by it.’ Mor- 
gan Leg. Max. [cit Wharton Leg. 
Max.]. 3 
62. A maxim meaning “He who can 
and ought to forbid a thing (if he do 
not forbid it) directs it.” Black L. 
D. [cit 2 Kent Comm. p 483 note]. 
[a] Applied in: Trapnall v. Bur- 
ton, 24 Ark. 371, 400; New York, etc., 
R. Co. v. New York, ete., R. Co., 52 
Conn. 274, 283; Matthews v. Light, 32 
Me. 305, 309; Sumner v. Seaton, 47 
N. J. Eq. 108, 111, 19 A 884; Kirchner 


v. Miller, 39 N. J. Eq. 355, 359; Epley 
v. Witherow, 7 Watts (Pa.) 163, 168. 


{b] Other form.—‘Qui potest et 
debet vetare, tacens jubet.” Bouvier 
Tur Ay, 

63. A maxim meaning ‘‘He who 


first offends causes the strife.’ Pe- 
loubet Leg. Max. [cit Godbolt]. 

64. A maxim meaning “He who is 
prior in time is stronger in right.” 
Bouvier L. D. 

{a] Applied in: Wallace v. Mc- 
Connell, 13 Pet. (U. S.) 136, 151, 10 
L. ed. 95; Bedford v. Hunt, 3 FF, Cas. 
No. 1,217, 1 Mason 302, 304, 1 Robb. 
Pat. Cas. 148; Oats v. Halls, 28 Ark. 

Whiting v. Beebe, 12 Ark. 
, 575; Trowbridge.v. Means, 5 Ark. 
135, 138, 39 AmD 368; Nicks v. Rector, 
4 Ark. 951, 281; Salter v. Baker, 54 
Cal. 140, 143; Logan v. Driscoll, 19 
Cals 623; 626,,81..AmD ‘903. Dripps Vv. 
Allison’s Mines Co., 45 Cal. A. Qos Si7, 
P 448, 450; Curtiss v. Smith, 35 Conn. 
156, 160; ‘Williams v. Blting- -Woolen 
Co., 33 Conn. 353, 356; Vansands v. 
Middlesex County Bank, 26 Conn. 144, 
154; Carter v. Champion, 8 Conn. 549. 
559, 21 AmD 695; Salmon v. Bennett, 
1 Conn. 525, 556n, 7 AmD 237; Hay- 
ford v. Cunningham, 72 Me. 128, 132; 
May v. Buckhannon River Lumber Co., 
70 Mad, 448, 450, 17 A 274; Cole v. Flit- 
craft, 47 Md. 312, 317; Schwarz v. 
Stein, 29 Md. 112, 118; Whipple. v. 
Robbins, 97 Mass. 107, 108, 93 AmD 
64; Wood v. Cushing, 6 Metc. (Mass.) 
448, 459; American. Tel., etc., Co. v. St. 
Louis, etc., R. Co., 202 Mo. 656, 678, 101 
SW 576; State Sav. Assoc. v. Kellogg, 
63 Mo. 540, 543; Pritchard v. Toole, 53 
Mo. 356, 360; St. Louis v. O’Neil Lum- 
ber Co., 42 Mo. A. 586, 598; State v. 
Netherton, 26 Mo. A. 414, 427; Minor v. 
Rogers Coal Co., 25 Mo. A. 78, 81; Ter- 
ney v. Wilson, 45 N. J. L. 282, 288; 


Lehigh Zinc, ete., Co. v. Trotter, 42 
N. J. Eq. 678, 682, 9 A 691; Butterfield 
v. Orie, 36 N. J. Eq. 482, 483; Bar- 


ker v. Miller,.32 App. Div. 364, 369, 
53 NYS 283; Arnold v. Morris, 7 Daly 
(N. Y.) 498, 504; Kaylor .v. O’Con- 
MOL, ly; doo smith, CNR Yn)" OF2,. 610.5 
Fuller y. Claflin, 14 NYS 92, 93; Pip- 
er Vn. Hoard, JIN YSt.3 75; 3795 Phil- 
lips)\v.©O’Connon, tNY City Ct, 372," 373" 
Bevans v. Pierce, 1 NYCityCt 259, 261; 
Diossy v. Heuberer, 1 NYCityCt 13, 
15; Hertell v. Bogert, 9 Paige (N. Y.) 
52, 60; Skeel'v. Spraker, 8 Paige (N. 
Y.) 1.182, 188; James v.. Hubbard, 1 
Paige (N. Y.). 228, 234; Covell v. 
Tradesman’s Bank, 1 Paige (N. Y.) 
131, 135; Poillon v. Martin, 1 Sandf. 
Ch. (N. Y.) 569, 578; Loan Assoc. v. 
Merritt, 112 N. C. 2438, 245, 17 SE 296; 
Campbell v. Sidwell, 61 Oh. St. 179, 
190, 57 NE 609; Wilson v. Hicks, 40 
Oh. St. 418, 427; Shorten v. Drake, 38 
Oh. St. 76, 86; Hume v. Dixon, 37 Oh. 
St. 66, 69, 71; Archibald v. Marcus, 
10 OhNPNS 251, 252; Hastings’ Case, 
10 Watts (Pa.) 303, 305; Bellas v. 
MeCarty, 10 “Watts ‘(Pat) 13). 26; 
Gratz v. Gratz, 4 Rawle (Pa.) 411, 
434; Frazer v. Hallowell, 1 Binn. 
(Pa.) 126, 131; Ewing’s Appeal, 1 
Chest. Co. (Pa.) 34, 36; Buffalo City 


QUI PRIMUM PECCAT ILLE FACIT RIXAM.°? 


EST TEMPORE, POTIOR EST 


QUI PRIUS JUS SUUM INSINUAVERIT PRZ- 


Bank vy. Haston Boat, etc., Co., 42 
WklyNC (Pa.) 409, 412; Anderson v. 
Ammonett, 9 Lea (Tenn.) 1 (without 
specifically quoting the maxim); 
White v. Dougherty, Mart. & Y. 
(Tenn.) 309, 321, 17 AmD 802; Pinson 
v. Ivey, 1 Yerg. (Tenn.) 296, 331; Hill- 
man v. Moore, 3 Tenn. Ch, 454,.460; 
Glenn v. Doyle, 3 Tenn. Ch. 324; Wells 
v. Stratton, 1 Tenn. Ch. 328; Downer 
v. South Royalton Bank, 39 Vt. 25, 30; 
Wasserman v. Metzger, 105 Va. 744, 
781, 782, 54 SE 893, 905, 7 LRANS 
1019; Briscoe v. Ashby, 24 Gratt. (65 
Va.) 454, 476, 481; McClanachan v. 
Siter, 2 Gratt. (43 Va.) 280, 302; .State 
v. Melton, 62 W. Va. 253, 262, 57 SE 
729; Fowler v. Lewis, 36 W. Va. 112, 
164, 14 SE 447; Tingle v. Fisher, 20 
W. Va. 497, 510; Orient Ins. 
Sloan, 70 Wis. 611, 615 ; 
Ohlson v. Pierce, 205, 212, 
12 NW 429; Smith v. Ford, 48 Wis. 
115, 157, 2 NW 134, 4 NW 462; Hall 
v. Hinckley, 32 Wis. 362, 370; Wood 
v. Lake, 13 Wis. 84, 94; Lloyds Bank- 
ing Co. .v.. Jones, 29.Ch.. Do. 221; 12285 
Keate v. Phillips, 18 Ch. D. 560, 569, 
675; Cave )-v.,-Cave, 15. Ch.. D20:639,," 
647; Hunter v. Walters, L. R. 11 Eq. 
292); 310: [afieL,~ Ra 15€h. 161 steReb-= 
erts v. Croft, 24 Beav. 223, 224, 231, 
53 Reprint 243 [aff 2 De G. & J. 1, 59 
EngCh 1, 44 Reprint 887]; Belchier 
Vv. Renforth, 5 Bro, P..C., 292, 296; 2. 
Reprint 686; Phillips v. Phillips, 4 
De G. F. & J. 208, 215, 65 EngCh 162, 
45 Reprint 1164; Keech v. Hall, Doug]. 
21, 23, 99 Reprint 17; Rice v. Rice, 
2 Drew. 73, 77, 85, 61 Reprint 646; 
Belcher v. Butler, 1 Eden 523, 527, 
28 Reprint 789; Parker vy. Carter, 4 
Hare 400, 410, 30 EngCh 400, 67 Re- 
print 704; Foster v. Blackstone, 1 
Myl. & K. 297, 308, 7 EngCh 297, 39 
Reprint 694; Frere v. Moore, 8 Price 
475, 489, 146 Reprint 1267; Roberts 
v. Roberts, 38 P. Wms. 66, 75, 24 Re- 
print 971; Dearle v. Hall, 3 Russ. 1, 
20, 3 EngCh 1, 38 Reprint 475; White 
v. Wakefield, 7 Sim. 401, 410, 8 EngCh 
401, 58 Reprint 891; Thomas v. But- 
ler, 1 Vent. 217, 218, 86 Reprint 146; 
Fox v. Crane, 2 Vern. Ch. 304, 305, 23 
Reprint 797; Mackreth v. Symmons, 
15 Ves. Jr. 329, 354, 38 Reprint 778; 
Sturgis v. Bishop of London, 5 Wkly. 
Rep. 499; Union Bank v. Boulter- 
Waugh, Ltd., 58 Can. S. C. 385, 403, 
46 DomLR 41, [1919] 1 WestWkly 
1046; McKillop v. Alexander, 45 Can. 
8S. C. 551, 554, 1 DomLR 586, 20 West 
LR 850, 1 WestWkly 871 [dism app 
4 Sask. L. 111]; Stephens v. Bannan, 
6 Alta. L. 418, 423, 14 DomLR 333, 25 
WestLR 557, 5 West Wkly 201; Kirk 
Ve irkland = Beresa2. 18; King v. 
Keith, 1-N. B. 538, 548; Moffatt v. 
Scratch, 12 Ont. A. 157, 180; Toronto 
Bank v. Hall, 6 Ont. 6538, 664; Scott 
v. Benedict, 5 Ont. 1, 26; Merchant’s 
Bank v. Morrison, 19 Grant Ch. (Ont.) 


1 Ek 

[b] Another form.—“Qui prior est 
in tempore, potior est in jure.” Na- 
tional Fire Proofing Co. v. Daly, 76 
N. J.-Hq.-35, 44, 74 A-L52. 

65. A maxim meaning ‘He is pre- 
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QUI PRO ME ALIQUID FACIT, MIHI FECIS- 


SE VIDETUR.°° 


QUI PROVIDET SIBI PROVIDET HAREDI- 


BUS.°7 


QUI RATIONEM IN OMNIBUS QUARUNT 


RATIONEM SUBVERTUNT.*® 


QUIRT. A rawhide whip plated with two thongs 


of buffalo hide.®? 


QUI SCIENS SOLVIT INDEBITUM DONANDI 
CONSILIO ID VIDETUR FECISSE.”° 

QUI SCIT SE DECIPI, NON DECIPIATUR."! 

QUI SEMEL ACTIONEM RENUNCIAVERIT 
AMPLIUS REPETERE NON POTEST.7? 

QUI SEMEL MALUS, SEMPER PRASUMITUR 
ESSE MALUS IN EODEM GENERE.7? 

QUI SENTIT COMMODUM, SENTIRE DEBET 


ET ONUS.’* 


~QUI SENTIT ONUS, SENTIRE DEBET ET 


COMMODUM. up 


- QUIS ERIT INNOCEN S, SICLAM VEL PALAM 


ACCUSARE SUFFICIAT?7° 


QUI SERIUS SOLVIT, MINUS SOLVIT.’ 


own interest.7§ 


VOCAT, 


QUI PRO ME ALIQUID FACIT, MIHI FECISSE VIDETUR 


QUI SINE DOLO MALO AD JUDICIUM PRO- 
NON VIDETUR MORAM FACERE.”® 


QUISQUE EST REI SUZ MODERATOR ET 


ARBITER.®° 


QUISQUE MANERE SUAM FORTUNAM DEB- 


ET. 81 


QUISQUE RENUNTIARE POTEST PRO SE IN- 


TRODUCTO.®? 
HIT.*° 


QUISQUE SCIRE DEBET CUM QUO CONTRA- 


QUISQUE UTITUR JURE AUCTORIS.** 

QUISQUIS EST QUI VELIT JURISCONSUL- 
TUS HABERI, CONTINUET STUDIUM, VELIT A 
QUOCUNQUE DOCERI.*® 

QUISQUIS PRASSUMITUR BONUS; ET SEM- 


PER IN DUBIIS PRO REO RESPONDENDUM.*® 


QUISQUIS SUA FACTA SCIRE ET PRESUMI- 


TUR ET DEBET.®* 


QUI STATUAT ALIQUID PARTE INAUDITA, 


| ALTERA AQUUM LICET STATUERIT, HAUD 


QUI SIBI VIGILAVIT. Who has looked after his 


ferred whose right has just been re- 
corded.”’ Morgan Leg. Max. [cit Tray- 
ner Leg. Max.]. 

66. A maxim meaning “He who 
does any benefit for me (to another) 


is considered as doing it to me.” Bou- 
Vier i. D> fert 2yinsty p 504% 
67. A maxim meaning “He who 


provides for himself provides for his 
heirs.” Black L. D. 

68. A maxim meaning “They who 
seek a reason for everything, subvert 
reason.” Peloubet Leg. Max. [cit 
Cromwel’s Case, 2 Coke 69b, 75a, 76 
Reprint 574]. 

69. Webster D. [quot Miller v. 
Meche, -111 La. 143, 146, 35 S 491]. 

70. A maxim meaning “One who 
knowingly pays what is not due, is 
supposed to have done it with the in- 


tention of making a gift.” Bouvier 
ibs 10% 

71. A maxim meaning ‘He who 
‘knows that he is deceived, is not 
deceived.”’ Morgan Leg. Max. [cit 
Tayler L. Gloss.]. 

72. A maxim meaning ‘“‘He who 


has once relinquished his action can- 
mov Dring ibasaime. Black LE: Ds [ert 
Beecher’s Case, 8:Coke, 58a, 59b, 77 
Reprint 559]. 

73. A maxim meaning “He who is 
once bad is presumed to be always so 
in the same degree.’ Bouvier L. D. 
[eit Best Evid. p 345]. 

74. A maxim meaning “He who 
feels the advantage, ought also to feel 
the burden.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

{a] Applied in: Central Trust Co. 
v.' Charlotte, ete.,.R. Co., 65 Fed. 257, 
261; The Missouri, 17 F. Cas. No. 9,- 
654; Dowdy v. Blake, 50 Ark. 205, 212, 
6 SW 897, 7 AmSR 88; Stalcup v. 
Greenwood Dist., 44 Ark. 31, 33; War- 
ren vs Chambers, 25 Ark. 120, 123, 
91 AmD 538, 4 AmR 23; United Soc. 
v. Eagle Bank, 7 Conn. 456, 474; Mid- 
dletown Bank v. Magill, 5 Conn. 28, 
61; Franklin County v. White Water 
Valley Canal Co., 2 Ind. 162, 163; W. 
W. Carre Co., Ltd. v. Kiern, 8 La. A. 
(Orleans) 418, 420; Evans’ Succ., 8 
La. A. (Orleans) 196; Wolff v. Balti- 
more, 49 Md. 446, 449; Gough v. Man- 
ning, 26 Md. 347, 367; Tilghman v. 
Steuart, 4 Harr. & J. (Md.) 156, 170; 
Poage v. Wabash, etc., R. Co., 24 Mo. 
A. 199, 207; Ward v. Bodeman, 1 Mo. 
A. i272, 280; Ashuelot R. Co. v. El- 
liott, 57 N. H. 397, 438, 445; Clark 
V0 hizabeth; 37 Ns) J. Ts -120,) 125% 
In re Trenton Water Power Co., 20 
N. J. L. 659, 664; New Jersey R., etc., 


COW Ven SUyGa mye l aNigeoeelsanre oseOSs 
Whitehead v. Gray, 12 N. J. L. 36, 38; 
Vandyke v. Chandler, 10 N. J. L. 49, 
54>) Krauss, vn Krauss) ie eNaad) Ea. 
417, 70 A 305,307; Spinning v. Spin- 
ning, 48 N. J. Eq. 215, 247, 10°A 270; 
Cooper v. Louanstein, 37 N. J. Eq. 
284, 305; Yawger v. Yawger, 37 N. 
J. Eq. 216, 218; Danly v. Cummins, 
30) Ne J. Eat 20820933 Holcomberv. 
Holcombe, 27 N. J. Eq. 473, 474; Star- 
buck y. Starbuck, 62 App. Div. 437, 
454, 71 NYS 104; Atlantic Dock Co. 
v. Leavitt, 50 Barb. (N. Y.) 135, 140; 
Astor v. L’Amoreux, 6 N.- Y. Super. 
(N. Y.) 524, 587; Paine v. Bonney, 4 
BE. D. Smith (N. Y.) 734, 751, 6 AbbPr 
99; Puitt v. Gaston County, 94 N. C. 
709, 717, 55 AmR 638; Black v. Kuhl- 
man, 30 Oh. St. 196, 199; Hartwell v. 
Smith, 15 Oh. St. 200, 204; Wheeler, 
ete., Mfg. Co. v. Aughey, 144 Pa. 398, 
407, 22 A 667, 27 AmSR 638; Lycom- 
ing F. Ins. Co. v. Woodworth, 83 Pa. 
223, 227; McCaraher v. Com., 5 Watts 
& S. (Pa.) 21, 27, 39 AmD 506; Duff 
v. Bayard, 4 Watts & S. (Pa.) 240, 
249, 39 AmD 73; Davis’ Est., 5 Whart. 
(Pa.) 530, 540, 34 AmD 574; Guard- 
ians of Poor vy. Greene, 5 Binn. (Pa.) 
554, 563; Hawk v. Harman, 5 Binn. 
(Pa.) 438, 50; Lyon v. McManus, 4 
Binn, (Pay)el6r,wi03)) Litlow7s, HSt., 5 
ParsDist. 40,7 Vie Pa. Cones o es oO um= 
ming’s Hst., 1.Pa. Dist. 485, 491; Cum- 
mings’s Hst., 12 Pa. Co. 45, 54; Neill’s 
Mstpnswban Con Ove no Olga emrnalaaet Gare 
Pfeifer v. Sheboygan, etc., R. Co., 18 
Wis. 155, 157, 86 AmD 751; Pickersgill 
v. Rodger, 5 Ch. D. 163, 173; Dryden 
Vv. Putney 1 18s) 1D. 223. 2315 SS North= 
umberland v. Aylesford, Ambl. 540, 
543, 27 Reprint 347; Burnett v. Lynch, 
5 Ba pCa soy. COs de Ci 5 Oem OS 
Reprint 220; Deering v. Winchelsea, 
2B. & P. 270, 274, 126 Reprint 1276, 
1 Cox Ch. 318, 29 Reprint 1184; Mat- 
ter of Worcester Corn Exch. Co., 4 
De G. M. & G. 180, 53 EngCh 141, 43 
Reprint 71, 19 EngL&Eq 627; Priest- 
ley v. Foulds, 2 M. & G. 175, 193, 40 
ECL 549, 133 Reprint 710; Strelly v. 
Winson, 1 Vern. Ch. 297, 23 Reprint 
480; Sutherland-Innes Co. v. Rom- 
ney Tp., 30 Can. S. C. 495, 515; Gard- 
ner v. Kleepfer, 15 Can. S. C. 390, 397; 
Ex p. Gorman, 34 N. B. 397, 410. 

75. A maxim meaning “He who 
bears the burden ought also to derive 
the benefit.” Bouvier L. D. [eit 
Broom Leg. Max.]. 

[a] Applied in: Charles River 
Bridge v. Warren Bridge, 11 Pet. (U. 
S.) 420, 630, 9 L. ed. 773, 9388; Penning- 
ton v. Todd; 47 N. J. Hq. 569, 573, 21 


ZEQUUSOLET.®® 


A 297, 24 AmSR 419, 11 LRA 589; 
Viance|s SHStio6) Pan Cone Oloe moos 
Courtenay v. Wright, 2 Giffard 337, 
351, 66 Reprint 141; Gardner v. Klcep- 
Lerwib Cans Sa Ca oo Oo oite 

76. A maxim meaning “If mere ac- 
cusation, secret or open, could con- 
vict, who would go free?” Morgan 
Leg. Max [cit Riley Leg. Max.]. 

77. A maxim meaning “He who 
pays too late, pays less.’”’’ Munday v. 
Rahway, 43 N. J. L. 338, 345. See Hu- 


bert v. New Orleans, 215 U. S. 170, 
180. 30 SCt 40, 54 L. ed. 144. 

78. Trayner Leg. Max. 

79. A maxim meaning “He who 


without fraud expedites a hearing, 
can not be accused of delay.’ Mor- 
gan Leg. Max. [cit Halkerstone Leg. 
Max.]. 

80. A maxim meaning ‘Each one 
is the manager and disposer of his 
own affairs, or of his own property.” 
Trayner Leg. Max. 

81. A maxim meaning “Every one 
is bound to live within his means.” 
Morgan Leg. Max. [cit- Riley Leg. 
Max.]. 

82. A maxim meaning ‘‘Every per- 
son can renounce (a benefit or right) 
introduced for his own advantage.” 
Trayner Leg. Max. 

[a] Other forms.—(1) “Quisquis 
potest | renunciari juri pro se intro- 
ducto.” Langdon v. Astor, LOSING. 
Super. 477, 582. (2) “Quisquis po- 
test renuntiare jure pro se_ intro- 
ducto.” Ellis v. Craig, 7 Johns. Ch. 
GNER YS) egal. 

83. A maxim meaning “Every one 
ought to know with whom he con- 
tracts: Trayner Leg. Max. 

84. A maxim meaning “He who 
exercises a derived right, exercises it 
as the right of his principal.” Pelou- 
bet Wess SMax: Bicitpeitaynerm ues: 
Max. ]. 

85. A maxim meaning ‘Whoever 
wishes to be held a_jurisconsult, let 
him continually study, and desire to 
ee ee oe by everybody.” Bouvier 


86. A maxim meaning “Every one 
is presumed to be good; and in doubt- 
ful cases, the resolution should al- 
ways be for the accused.” Morgan 
Leg. Max. 

87. A maxim meaning ‘ ‘Every one 
is presumed to speak best in his own 
cause.” Morgan Leg. Max. [cit Tray- 
ner Leg. Max.]. 

88. A maxim meaning “He w'ho 
determines any thing while one party 
remains unheard, even though he may 
determine justly, is not a just judge.” 
Morgan Leg. Max. [cit Halkerstone 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


QUI TEMPUS PRATERMITTIT, CAUSAM PERDIT 


QUI SUSPICIONEM PECCATI INDUCIT, PEC- | TRACTATUR DE EJUS COMMODO."’ 


CAT.*® 


QUI SUUM RECIPIT LICET, A NON DEBI- 
TORE, NON TENETUR RESTITUERE.°° 

QUIT. To abandon;*! to cease from;°? to depart 

to forsake; 
to leave off or desist;°* to let 
o;°8 to resign;+ to stop;? to surrender;* to yield; 
and the term in its common and ordinary accepta- 


from;®? to desert;®4 
with; ‘96 to leave ;97 


tion involves the idea of finality.® 


As employed in deeds or like instruments “to quit” 
may mean to acquit;® to discharge;? 


to sell.® 
Phrases: 


Leg. Max.]. 

[a] Applied in: 
IN eS SEG. 

89. A maxim meaning “He offends 
who occasions the suspicion of an 
offense,” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

90. A maxim meaning “He who re- 
ceives his due, although not from 
his debtor, is not held liable in resti- 
tution.” Peloubet Leg. Max. [cit 
Trayner Leg. Max.]. 

91. Webster D. [quot Liggett v. 
Bertwell, 111 Nebr. 643, 198 NW 154, 
155]; Schotter v. Carnegie Steel Co., 
272 Pa. 437, 116 A 358. 

“Abandon” see 1C. J. p 2. 

9@. Webster D. [quot Liggett v. 
USehee 111 Nebr. 643, 198 NW 154, 

93. Webster D. 
Bertwell, supra]. 

94. Soule Syn. 


Bell v. Moffot, 18 


{quot Liggett v. 
[quot Liggett v. 


Bertwell, supra}. 

“Desert” see 18 C. J. p 969. 

.95. Webster D. [quot Liggett v. 
ac peag 111 Nebr. 6438, 198 NW 154, 
1 3 

96. Webster D. [quot Liggett v. 
Bertwell, supra]. 

97. Webster D. [quot Liggett v. 


Bertwell, supra]. 

fa] In statute providing that ten- 
ancy for three months or longer may 
be terminated by a ten days’ notice in 
writing to quit, a notice requiring de- 
fendant “‘to leave” instead of ‘“‘to quit” 
is»sufficient, the terms being synony- 
mous. Douglass v. Anderson, 32 Kan. 

350, 351, 4 257. 

“Leave” see 36 C. J. p 973 

98. Ryan v. State, 5 Ind. ‘A. 396, 31 
NE 1127, 1128. 

“Desist” see 18 C. J. D 9s. 

99. Webster D. [quot Liggett v. 
Pepe 111 Nebr. 843, 198 NW 154, 
155]. 


1. Webster D. [quot Liggett v. 
Bertwell, supra]. 

2. Webster D. [quot Liggett v. 
Bertwell, supra]. 

8. Webster D. [quot Liggett v. 
Bertwell, supra]. ‘ 

4. Webster D. [quot Liggett v. 


Bertwell, supra]. 

> Liggett v. Bertwell, supra (‘‘the 
term in its common and ordinary ac- 
ceptation involves the idea of finality, 
an ending of the state of, a complete 
departure from a former course of 
conduct, and would be entirely inap- 
propriate as characterizing a mere 
failure or delay in the performance 
of an act’). 

6. Webster D. 
Bertwell, supra]. 

“The word ‘quit’ isa contraction of 
the word ‘acquit,’ meaning ‘to dis- 
charge.” Sherman v. Sherman, 23 
S. D. 486, 495, 122 NW 439. 

7. Webster D. [quot Liggett v. 
Bertwell, 111 Nebr. 643, 198 NW 154, 
155]; Sherman v. Sherman, 22S. Ds 
486, 122 NW 439, 443. 

8. Webster iD), {quot Liggett v. 
Bertwell, 111 Nebr. 643, 198 NW 154, 


[quot Liggett v. 


“Quit business,”!° “quit my right,’ 
“quit the paternal house,”!2 “quit the place,”?? “quit 
work,;’’+4 also, “quitting the combat.”+® 

QUI TACET CONSENTIRE VIDETUR.*° 

QUI TACET CONSENTIRE VIDETUR UBI 


QUI TACET 


9920 


well 


to have done | work.?? 
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NON UTIQUE FATETUR, SED 


TAMEN VERUM EST EUM NON NEGARE.*8 
QUI TAM ACTION. 
An action elsewhere defined in this 


Literally, “Who as 


QUI TARDIUS SOLVIT, MINUS SOLVIT.?? 
QUITCLAIM.?? 
tance given to one man by another, in respect of 


As a noun, a release or acquit- 


any action that he has or might have against him; 


to release ;8 


DEDIT.?° 


PERDIT.?° 
eae Gordon v. Haywood, 2 N, H. 402, 


9. Gordon v. Haywood, supra. 


10. Merchants’ L. Ins. Co. v. Gris- 
pole (Tex. Commn, A.) 237 SW 232, 


11. Gordon v. Haywood, 2 N. H. 
402, 404. 
12. Prieto v. St. Alphonsus Con- 


vent of Mercy, 52 La. Ann. 631, 675, 
27. S 153, 47 LRA 656. 


13. Webster D. [quot Liggett v. 
renin 111 Nebr. 848, 198 NW 154, 

14. Webster D. [quot Liggett v. 
Bertwell, supra]. 

15. State v. Kennedy, 169 N. C. 


326, 330, 85 SE 42, LRA1915F 656. 

16. A maxim meaning “He who is 
silent appears to consent.” Peloubet 
Leg. Max. [cit Jenkins Cent. p 32]. 
Applied in: Beattie v: Gard- 
ner, 3 EF. Cas. No. 1,195, 4 Ben. 479; 
495; Bright v. Boyd, 4 F. Cas. No. 
1,875, 1 Story 478, 493; Trapnall v. 
Burton, 24 Ark. 371, 400; New York, 
etc., R. Co. v. New York, etc., R. Co., 
52 Conn. 274, 283; Matthews v. Light, 
82 Me. 305, 309; Day v. Caton, 119 
Mass. 513, 515, 20 AmR 347; Phillips v. 
Towler, 23 Mo. 401, 403; Sumner v. 
Seaton, 47 N. J. Eq. 103, 111, 19 A 884; 
McKee v. Peo., 36 N. Y. 113, 1 Transcr. 
A. 1, 5,3 AbbPrNS 216, 24 HowPr 230; 
Armsby v. Peo., 2 Thomps. & C. (N. 
Y.) 157, 165; Willis v. Western Union 
Tel. Co., 150 N. C. 318, 64 SE 11, 13; 
Ball oy. Atlantic, etc., R. Co., 
CG; 539, 557, 55 SH 854,_9 LRANS 606; 
James. v. Russell, 92.N. C. 194, 198; 
Epley v. Witherow, 7 Watts (Pa.) 163, 
U6SEn Hos VEISt., decane DIST. woo poDs 
Norfolk, ete., R. Co. v. Perdue, 40 W. 
Va. 442, 453, 21 SE 755; Simpson Vv. 
Smyth, 1 Grant Err. & App. (Ont.) 172, 
206. See Jones v. State, 2 Ga. A. 433, 
435, 58 SE 559; Atkinson v. American 
School of Osteopathy, £99 MowA. i252; 
202 SW 452, 456; Kirchner vy. Miller, 
39 N. J. Eq. 355, 359;. Cowen v. Pad- 
dock; 17, NYS: 3875.39): 9 La, Ban. av. 

Vanderbilt, 3 Redf. Surr. (N. Y.) 384, 
3955 Griffith v. Zipperwick, 28 Oh. St. 
388, 408; Reichart v. Castator, 5 Binn. 
(Pa.) 109, 112, 6 AmD 402; State Vv. 
Sudduth, 74 S. C. 498, 500, 54 SE 1013; 
Fry v. Stowers, 92 Va. 13, 18, 22 SE 
500; Hinton v. Wells, 45 Wis. 268, 
278; Clarke v. Parker, U9 GVes. oI. 1; 
ah 34 Reprint 419. 

17. A maxim meaning ‘‘He who is 
silent is considered as assenting when 
his advantage is debated.” Bouvier 
io 1D) 


18. A maxim meaning “He who is 
silent does not indeed confess, but yet 
it is true that he does not deny.” 
Bouvier L. D. [cit Dig. 50, 17, 142]. 

19. Qui tam action: 

Appeal in see Appeal and Error § 13:5. 
por recency of juror in see Juries §§ 

329, 

Duty a attorney- -general in see At- 

torney-General § 18 note 87[a]. 
Enforceability of foreign judgment in 

see Judgments § 1578. 


TEARS ING) 


also acquitting or giving up one’s claim of title.?* 

As a verb, to discharge ;” oh 
QUITE. To a considerable extent or degree.?7 
QUI TEMPORIS MORBO MORAM MEDICUS 

DEDIT PLUS REMEDII QUAM CUTIS SECTOR 


25 


to release.” 


QUI TEMPUS PRATERMITTIT, CAUSAM 


pa eine deposition in see Depositions § - 
To recover penalty see Fines, Forfei- 
tures, and Penalties § 84. 
20. Black L. D. [quot State v. 
Warner, 197 Mo. 650, 663, 94 SW 962]. 
21. See Actions § eh 
22. A maxim meaning “He: ie 
pays more. tardily [than he ought] 
pays less [than he ought].” Black L. 
D. [cit Jenkins Cent. p 58]. 
23. Quitclaim deed: 
As color of title: 
Genet aly, see Adverse Possession § 
Sufficient to support claim for im- 
Tr OVEN CRS see Improvements § 


esis ‘of ejectment see Ejectment § 


By mortgagee as assignment of mort- 
gage see Mortgages § 689. 
Construction of see Deeds §§ 298-301. 
Determination of nature of see Deeds 
§§ 21) 32. 
Estopping grantor see Estoppel § 35. 
Executed after attainment of major-. 
ity as: 
ety of prior deed see Infants 


Disaffirmance of mortgage see In- 
fants § 88. 

Purchaser under as bona fide purchas- 
er see Vendor and Purchaser [39 
Cyc 1693]. 

Violation of law against champerty 
and maintenance see CN Rane 
and Maintenance § 95. : 

| 24 Black L. D. [cit Cowell L. D.; 

Termes de la Ley]. 

25. Sherman v. Sherman, 23 S. D., : 
486, 122 NW 439. pias 
“Discharge” see 18 C. J. p 1048. — 

26. Hill v. Dyer, 3 Me. 441, 445; ° 
Bannard v. gency 79 Nebr: 189, 112.. 
NW 353, 35 

[a] Ganteact to “quitclaim and 
convey” a parcel of land means to 
“convey by quitclaim deed.” Brame 
v. Towne, 56 Minn. 126, 128, 57 NW 
454. See also Deeds § 32. 

“Release” see [34 Cyc 1039]. 

27. Webster New Int. D. 

[a] “Quite violent.”—The unex- 
pected jarring of a passenger car, 
described as “quite violent,” as the 
train was passing over a cross-over 
switch used during the repair of one 
of the railroad company’s bridges, 
which resulted in a passenger, who 
was standing near the open door of a 
ear, being thrown from the car and 
injured, did not constitute negligence 
on the part of the carrier. Foley v. 
Boston, ete., BR. Co.) 193 Mass..332. 79 
NE 765, 766, 7 LRANS 1076. 

28. A maxim meaning “The physi- 
cian who gives a disease time’ for 
cure finds a better remedy than he 
who cuts the skin.” Morgan Leg. 
Max. [cit Riley]. 

“A gradual cure is better than vio- 
lent remedies.” Morgan Leg. Max. 
[cit Riley]. 

29. A maxim meaning “He who is. 
dilatory, loses his own cause.” Mor- 
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QUI TIMENT, CAVENT ET VITANT.*° 

QUI TOTUM DICIT NIHIL EXCIPIT.*? 

QUITRENT. A yearly rent by the payment of 
which the tenant goes quit and free of all other sery- 
ices.3? 

QUITTANCE. An 
tance;” a release.?* 

QUI UTI SCIT EI BONA.*4 

QUI UTUNTUR COMMUNI JURE GENTIUM. 
“Who use the common law of nations.’?° 

QUI VI RAPUIT, FUR IMPROBIOR ESSE 
VIDETUR.?° 

QUIVIS PRASUMITUR BONUS, DONEC PRO- 
BETUR CONTRARIUM.?’ 


abbreviation of “aequit- 


QUI VULT CONSEQUENS VELLE VIDETUR 


ET ANTECEDENS.?® 

QUI VULT DECIPI, DECIPIATUR.*® 

QUOAD FISCUM. 
rights of the Crown.”?° 

QUOAD HOC. As to this;*! used at the begin- 
ning of certain Latin phrases.*? 

QUO ANIMO. Literally, “With what intention.” 
Used sometimes as a substantive, in lieu of the single 
word “animus,” design or motive.*® 

QUOCUMQUE MODO VELIT; QUOCUMQUE 
MODO POSSIT.*+ 

QUOD AB INITIO NON VALET IN TRACTU 
TEMPORIS NON CONVALESCET.*® 

QUOD AD JUS NATURALE ATTINET OMNES 
HOMINES A:QUALES SUNT.*° 

QUOD ADIFICATUR IN AREA LEGATA CE- 
DIT LEGATO.*’ 

QUOD ALIAS BONUM ET JUSTUM EST, SI 
PER VIM VEL FRAUDEM PETATUR, MALUM 
ET INJUSTUM EFFICITUR.?*® 


“As regards the fisk, or the 


QUI TIMENT, CAVENT Ee VITANT 


quop ALIAS NON FUIT LICITUM NECESSI- 
TAS LICITUM FACIT.*° 

QUOD APPROBO NON REPROBO.’*° 

QUOD A QUOQUE PENZ NOMINE EXACTUM 
EST ID EIDEM RESTITUERE NEMO coGI- 
TUR.®! 

QUOD ATTINET AD JUS CIVILE, SERVI PRO 
NULLIS HABENTUR, NON TAMEN ET JURE 
NATURALI, QUIA, QUOD AD JUS NATURALE 
ATTINET, OMNES HOMINES A.QUALI SUNT.*? 

QUOD BILLA CASSETUR. “That the bill be 
quashed.’’>* 

QUOD CIVILE JUS NON IDEM CONTINUO 
GENTIUM; QUOD AUTEM GENTIUM IDEM 
CIVILE ESSE DEBET.°* 

QUOD CLERICI BENEFICIATI DE CANCEL- 
LARIA. A writ to exempt a clerk of the chancery 
from the contribution toward the Prectors of the 
clergy in parliament, ete.°® 

QUOD CLERICI NON ELIGANTUR IN OFFI- 
CIO BALLIVI, ETC. A writ which lay for a clerk, 
who, by reason of some land he had, was made, or 
was about to be made, bailiff, beadle, reeve, or some 
such officer, to obtain exemption from serving the 
office.°° 

QUOD COMPUTET. Literally “That he ac- 
count.” Judgment quod computet is a preliminary 
or interlocutory judgment given in the action of ac- 
count-render (also in the ease of creditors’ bills 
against an executor or administrator), directing that 
accounts be taken before a master or auditor.®7 

QUOD CONCESSUM FUIT.°’ 

QUOD CONSCIENTIA VULT UBI, LEX DEFI- 
CIT, AQUITAS COGIT.*® 


gan Leg. Max. [cit Halkerstone Leg. 
Max. ]. 
30. 
fear, take care and avoid.” 
eee Tee [cit Wentworth 
J 


A maxim meaning “They who 
Peloubet 
Off. Ex. 


“He who 
Black 


31. A maxim meaning 
all excepts nothing.” 


32. Burrill L. D. 

fa] “So called because the [feudal] 
tenant thereby went quit and free of 
all other services.” De Lancey v. 
Piepgras, 138 N. Y. 26, 39, 33 NE 822. 

{b] Fee farm rent is sometimes 
termed a “quitrent.” Burrill L. D. 
fcit 1 Hilliard Real Prop. p 239]. 
See Fee § 1. ‘ 

“Rent” defined see Landlord and 
Tenant § 1037 et seq. 

Ss Black, L2D: 

“Acquittance” see 1 C. J. p 

“Release” see [34 Cyc 1039]. 

34. A maxim meaning “‘That man 
should be possessed of wealth who 
knows its proper use.” Morgan Leg. 
Max. [cit Grigg Leg. Max.]. 


909. 


35. Trayner Leg. Max. [cit Stair 
18 eed Ree Me WB 
36. A maxim meaning “He who 


robs by violence, is the greater thief.” 
Morgan Leg. Max. 

37. A maxim meaning “Every man 
is presumed innocent, until ity is 
proved to the contrary.” Peloubet 
Leg. Max. [cit Trayner Leg. Max.]. 

38. A maxim meaning “He who 4de- 
sires the consequence seems also to 
desire what preceded it: one who de- 
sires, or seeks, the effect must be re- 
garded as consenting to the cause. 
‘He which granteth the consequent, or 
that which followeth, is thought also 
to grant the antecedent, or that which 
goeth before.’” Trayner Leg. Max. 
{cit Fraser p 310]. : 

39. A maxim meaning ‘‘Let him 
who wishes to be deceived. be de- 
ceived.” Bouvier L. D. [cit Broom 


Leg. Max. p 782 note]. 

40. Trayner Leg. Max, 
20) .Ce Ie pad OZ. 

41. Wharton L. Lex. 

42. See infra this note. 

[a] -Quoad maritum.—‘As regards 
the husband; in so far as the husband 
is concerned.” Trayner Leg. Max. 

[b] Quoad mobilia.—“‘As regards 
moveables, or moveable estate.’ 
Trayner Leg. Max. 

{c] Quoad potest.—‘‘In so far as 
one is able; to the extent of one’s 
power.” Trayner Leg. Max. 

[ad] Quoad reliquum.—‘As regards 
the remainder, or balance.” Trayner 
Leg. Max. 

Le] Quoad 


See Fiscus 


sacra.—‘‘As regards 
sacred things, religious duties and 
observances.” Trayner Leg. Max. 
Quoad ultra.—‘‘As regards the 
Trayner Leg. Max. 

{g] Quoad valet seipsum.—‘“‘AS 
regards its real value; in so far as it 
is worth.” Trayner Leg. Max. 

[h] Quoad valorem.—‘‘As regards 
the value; to the extent of the value.” 
Trayner Leg. Max. 

43. Black L. D. 

44. A maxim meaning “In any way 


he wishes; inany way hecan.” Black 
L. D. 
[a] Applied in: viper v. Bailey, 


14 Johns. (N. Y.) 484, 

45. A maxim mee “That which 
is not valid at the beginning, improves 
not by lapse of time.” Peloubet Leg. 
Max. [cit Coke Litt. p 35a]. 

[a] Applied in: Holyoke v. Has- 
kins, 5 Pick. (Mass.) 20, 27, 16 AmD 
372; Boyd v. Stubbs, 7 Watts ee 
29, 32; Reg. v. Chilverscoton, 8 T. R. 
178, 181, 101 Reprint 1332; Dawe v. 
Broom, 1 Newfoundl. 382, 395. 

46. A maxim meaning ‘All men are 
equal as far as the natural law is 
Paes ert Black L. D. [cit Dig. 50, 
L218 


47. A maxim meaning’ “Whatever 


is built upon land given by will passes 
Pale the gift of the land.” Bouvier 
L. [cit Broom Leg. Max.]. 

483 A maxim meaning ‘What oth- 
erwise is good and just, if it be sought 
by force and fraud, becomes bad and 
unjust.” Peloubet Leg. Max. [cit 
Fermor’s Case, 3 Coke 77a, 78a, 76 Re- 
print 800]. 

[a] Applied in: 
Conn. 295, 302. 

49. A maxim meaning “What oth- 
erwise was not lawful, necessity 
makes lawful.” Peloubet Leg. Max. 
cit. Pleta, 5, 23, 144, 

50. A maxim meaning “What I ap- 
prove I do not disapprove.” Bouvier 
L. D. [cit Broom Leg. Max. p 712]. 

51. A maxim meaning “That which 
has been exacted as a penalty, no one 
is obliged to restore.” Peloubet Leg. 
Max. [cit Dig. 50, 17, 46]. 

52. A maxim meaning “So far as 
the civil law is concerned, slaves are 
not reckoned as persons, but not so 
by natural law, for, so far as regards 
natural law, all men are_ equal.” 
Black L. D. feit eae 50, 17, 32]. 

53. Black L. 

[a] It is Can onsine: form of 
judgment sustaining a plea in abate- 
ment, where the proceeding is by bill, 
that is, by a capias instead of by 


Fox v. Hills, 1 


original writ. Blaek L. D. See also 
Pleading § 309 

54. A maxim meaning ‘All civil 
law is not the law of nations; but all 
law of nations is civil law.” Morgan 
Leg. Max. [cit Halkerstone Leg. 
Max. 

55. Wharton L. Lex. [cit Reg. 
Orig. p 261]. 
ory: Wharton L. Lex. [cit Reg. Orig. 


57. Black L. D. See also Accounts 
and Accounting §§ 50, 244. 
158. See Quod fuit concessum post. 
59. A maxim meaning “What con- 
science wishes, the law being deficient, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ the reason of the law, is not to be 


QUOD INCONSULTO FECIMUS, CONSULTIUS DEVOCEMUS 


QUOD CONSTAT CLARE NON DEBET VERE- 
FICARI.®° 

QUOD CONSTAT CURIZ OPERE TESTIUM 
NON INDIGET.* 

QUOD CONTRA JURIS RATIONEM RECEP- 
TUM EST, NON EST PRODUCENDUM AD CON- 
SEQUENTIAS.°? 

QUOD CONTRA LEGEM FIT PRO INFECTO 
HABETUR.§®* 

QUOD CONTRA RATIONEM JURIS RECEP- 
TUM EST, NON EST PRODUCENDUM AD CON- 
SEQUENTIAS, [CONSEQUENTIA].°+ 

QUOD CUM. In pleading, “for that whereas.” 
A form of introducing matter of inducement in cer- 
tain actions, as assumpsit and ease.®® 

QUODCUMQUE EST LUCRI COMMUNE.** 

QUODCUNQUE ALIQUIS OB TUTELAM COR- 
PORIS SUI FECERIT JURE ID FECISSE VIDE- 
TUR.*®* 

QUOD DATUM EST ECCLESIZA, DATUM EST 
DEO.*§ 

QUOD DECET, NON QUOD LICET, LAUS 
EST.°9 

QUOD DEFERTUR NON AUFERTUR.’°® 

QUOD DEMONSTRANDI CAUSA ADDITUR 
REI SATIS DEMONSTRATZA, FRUSTRA FIT."? 

QUOD DUBIA INTERPRETATIO LIBERTATIS 
EST SECUNDUM LIBERTATEM RESPONDEN- 
DUM ERIT.”? 

QUOD DUBITAS, NE FECERIS."? 

QUOD EAT SINE DIE. Literally, “That he go 
without day.”74 The old form of a judgment for 
defendant.*° 

QUOD EI DEFORCEAT. Literally, “That he de- 
forces him.” In old practice, a writ which lay for 
tenants in tail, or tenants in dower, or by the ecur- 
equity prescribes.” Morgan Leg. Max. 
[cit Halkerstone Leg. Max.]. 

A maxim meaning ‘“‘What ap- 
pears clearly, sneed not be proved.” 
Peloubet Leg. ax.; Perovich v. Per- 
ry, 167 Fed. 89, T9193 (CCAr 209) Eoit 
Thornicroft v. Barns, 10 Mod. 149, 150, 
88 Reprint 669]. 

61. A maxim meaning “What ap- 
pears to the court needs not the ene 
of witnesses.” Bouvier L. D. [cit 2 
Inst. p 662]; Perovich v. Perry, 167 
Fed. 789, 791, 98 CCA 209. 

62. A maxim meaning “What has 
been admitted against the reason of 


the law, ought not to be drawn into 
Bouvier L. D. 


is no quittance; 


vain.’ 
72. 
doubtful 


73. 
doubt, 


precedents.” 
50, 17, 141] 

63. A maxim meaning “That which 374: 
is done against law is es as not 
done at all.’ Black L. [eit 76 
Rech s Case, 4 Coke 3la, 76 Howitt F 


[cit Dig. 


[a] Applied in: Evans v. Harri- 
son, Wilm. 130, 144, 97 Reprint 51. 


was granted.” 


greatest liberty.” 
[cit Halkerstone Leg. Max. ]. 
A maxim meaning “Where you 86. 
do nothing.” 
Max. Toit 1 Hale P. C. p 300] 

74. Black L. D. sub verb ‘‘sine.” 

75. Silver v. Rhodes, 2 Del. Ann 
; Hale v. Lawrence, 22 N. J. 
. See Judgments § 121 note igi 
Burrill L. D. [eit Fitzh. N. Br. 
60] p 155 B; Reg. Orig. p 171). 

by A maxim meaning “‘That which 

never happens but once or twice, leg- 
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tesy or for term of life, where they had lost their 
lands by default in a precipe quod reddat brought 
against them.’® 

QUOD ENIM SEMEL AUT BIS EXISTIT, 
PRATEREUNT LEGISLATORES.’? 

QUOD EST EX NECESSITATE NUNQUAM IN- 
TRODUCITUR, NISI QUANDO NECESSARIUM.** 

QUOD EST INCONVENIENS, AUT CONTRA 
RATIONEM NON PERMISSUM EST IN LEGE."°® 

QUOD EST NECESSARIUM EST LICITUM.*° 

QUOD EST VIOLENTUM NON EST DURA- 
BILE.°? 

QUOD FACTUM EST, CUM IN OBSCURO SIT, 
EX AFFECTIONE CUJUSQUE CAPIT INTER- 
PRETATIONEM.§®? 

QUOD FATO CONTINGIT CUIVIS DILIGEN- 
TISSIMO POSSIT CONTINGERE.*®* 

QUOD FIERI DEBET FACILE PRASUMI- 
TUR.*+ 

QUOD FIERI DEBET INFECTUM VALET.®°* 

QUOD FIERI DEBUIT PRO FACTO CENSA- 
TUR.®° 

QUOD FIERI NON DEBET, FACTUM VALET.®? 

QUOD FIERI VETATUR EX DIRECTO VETA- 
TUR ETIAM AB OBLIQUO.®® © 

QUOD FRAUDE FACTUM EST IN ALIOS IN- 
FECTUM ESTO CONTRA FRAUDATOREM VA- 
doe Ree 

QUOD FUIT CONCESSUM. Literally, “Which 
A phrase in the reports, signifying 
that an argument or point made was conceded or 
acquiesced in by the court.®° 

QUOD HODIE EXEMPLIS TUEMUR, EXEM- 
PLA ERIT.°+ 

QUOD INCONSULTO FECIMUS, CONSULTIUS 
REVOCEMUS.°? 


that which is de- preted from the known feelings of the 
ferred is not relinquished.” 
Leg. Max. [cit Riley Leg. Max.]. 83. 
71. A maxim meaning 
added to a thing sufficiently palpable, 
for the purpose of demonstration, is 
Bouvier L. 
tool 10 Coke 109a, 118a, 77 Reprint 


Morgan | actor.” Peloubet Leg. Max. 
A maxim meaning “Accidents 
may happen to the most wary and 
cautious.’ Morgan Leg. Max. [cit 
Tayler L. Gloss.]. 

A maxim meaning “That is 
Serpe presumed which ought to be 
done.” Bouvier L. D. [cit Ear Rerstone 


“What is 


D. [cit Legat’s 


A maxim meaning ‘What is a| Leg. Max.; Broom Leg. Max 
interpretation of 
ought to be answered according to the 
Morgan Leg. Max. 


liberty 85. S2AC4 maxim meaning what 
ought to be done avails, even though 
it is not done.” Morgan Leg. Max. 
[cit Trayner Leg. Max.]. 
A maxim meaning ‘What 
ought to have been done is reckoned 
as done.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. ; 

87. A maxim meaning “That which 
ought not to be a) when done, is 
valid.” Black L. . [eit Broom Leg, 
Max. ]. 

[a] Applied in: Srimati Uma Deyi 

Gokoolanund das Mahapatra, L. R. 
i Indian App. 40, 53. 


Peloubet Leg. 


64. A maxim meaning “That which et aes ead. by. (Bouvier ti). Telt 8s. A maxim meaning “What is 
has been received or admitted against 78. A’maxim meaning “That which forbidden to be done directly is for- 


drawn into precedents.” Burrill L. D. 
[eit Dig. 1, 3, 14]. 

65. Bouvier L. D. [quot Spiker v.| 81 Reprint 943 
Hohreraai W.Va: 268) 260,16 SE 575))\ ge I 
66. gn maxim meaning “A windfall 
ers.” Morgan Leg. Max. [cit Riley 
Leg. Max.]. [al] 
67. A maxim meaning ‘‘Whatever 


‘one does in defense of his person, that} Rodney, 2 Bro. 


is of necessity is never introduced, 
unless when necessary.’ 
[cit_Sheffeild’s Case, 2 Rolle 501, 502, 


maxim meaning ‘‘What is in- 
convenient or contrary to reason, is 
is the common property of all the find- | not allowed in law.” 
[cit. Coke Litt. p 178] 
Applied in: 
ford, 9 Conn. 321, 
P. C. 423, 430, 1 Re- 90. 


bidden also indirectly.’’ Morgan Leg. 
Max. [cit Halkerstone Leg. Max.]. 
See to same effect Peo. v. Oakridge 
Cemetery Corp., 328 Ill. 53, 159 NE 
193, 194 

s9. A maxim meaning “What is 
done in fraud, although null and void 
as to all others, is valid against the 
defrauders.’”’ Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 
Black L. D. 


Black L. D. 


Bouvier L. D. 


‘Guilford v. Ox- 
327; Mitchell v. 


he is considered to have done legally.” | print 1039. 91. A maxim meaning ‘What to- 
Bouvier L. D. [cit 2 Inst. p 590]. 80. A maxim meaning ‘What is| day we respect as examples, in the 

68. A maxim meaning “What is necessary is lawful.” Morgan Leg. future will be regarded as_prece- 
given to the church is given to God.” | Max. [cit Halkerstone Leg. Max.]. dents.” Morgan Leg. Max. [cit Tay- 


Black L. D. [cit 2 Inst. D 2]. 81. 
69. A maxim meaning “To do what 
is just, not what the law allows, is 
“true excellence.” Morgan | Leg. Max. 82. 
70. A maxim meaning “Omittance 


A maxim meaning “That which ler L. Gloss.]. 
is violent is not durable.” 
Leg. Max. [cit Grigg Leg. Max. ]. 

A maxim meaning ‘‘When there 
is doubt about an act, it may be inter- 


Morgan 92. A maxim meaning “What is 
done without counsel, we revoke upon 
consideration.” Peloubet Leg. Max. 


{cit Jenkins Cent.]. 


302 [51 C.J.] 


QUOD INITIO NON VALET, TRACTU TEMPO- 
RIS NON CONVALESCET.®® 

QUOD INITIO VITIOSUM EST NON POTEST 
TRACTU TEMPORIS CONVALESCERE.®+ 

QUOD IN JURE SCRIPTO “JUS” APPELLA- 
TUR, ID IN LEGE ANGLIA “RECTUM” ESSE 
DICITUR.°® 

QUOD IN MAJORE NON VALET, NEC VALET 
IN MINORE.?é 

QUOD IN MINORI VALET, VALEBIT IN MA- 
JORI; ET QUOD IN MAJORI NON VALET, NEC 
VALEBIT IN MINORI.®’ 

QUOD IN SE MALUM UBICUNQUE FACTUM 
FUERIT NULLA JURIS POSITIVI RATIONE 
VALEBIT.?°S 

QUOD IN UNO SIMILIUM VALEBIT IN AL- 
TERO.®°° 

QUOD IPSIS, QUI CONTRAXERUNT, OBSTAT, 
ET SUCCESSORIBUS EORUM OBSTABIT.! 

QUOD JURIS IN TOTO IDEM IN PARTE.? 

QUOD JUSSU. In the civil law, the name of an 
action given to one who had contracted with a son 
or slave, by order of the father or master, to compel 
such father or master to stand to the agreement.?* 

QUOD JUSSU ALTERIUS SOLVITUR PRO EO 
EST QUASI IPSI SOLUTUM ESSET.+ 

QUOD LEGE TUUM EST IMPLIUS ESSE TU- 
UM NON POTEST.® 

QUOD LEGIS CONSTRUCTIO NON FACIT IN- 
JURIAM.§® 

QUOD MEUM EST, SINE FACTO SIVE DEFEC- 
TU MEO AMITTI SEU IN ALIUM TRANSFERRI 
NON POTEST.’ 


93. A maxim meaning “That which 
is unlawful in the beginning will ac- 
quire no validity by lapse of time.’ 
Tayler L. Gloss. 

[a] Applied in: Gorham v. Wing, 
10 Mich. 486, 496; Steers v. Lashley, 
1.Bsp. 166) 167,170 Reprint Bal}. 

94. A maxim meaning “Time can- 
not render valid an act void in its 

ins) asouvier, hsb): 


Leg. Max.]. 
6. 


jury.” 
[a] Applied 
Bridge Co. v. 


[cit Broom 


“What in| clausum fregit). 
in the law 


‘rectum,’ 


95. A maxim meaning 
the civil law is called ‘jus,’ 
of England is said to be 


yours by law can not be more yours.” 
Morgan Leg. Max. 


A maxim meaning 
construction of law worketh no in- 
Tayler L. Gloss. 


Hartford, sete. oR Co:, 
17 Conn. 454, 465, 44 AmD 556; 
son v. Van Hoesen, 4 Cow. (N. Y.) 325, 
329 (which was an action of quare| N 


A maxim meaning 
is mine cannot be lost or transferred 


QUOD INITIO NON VALET, ETC. 


QUOD MEUM EST SINE ME ALIENI FIERI 
NEQUIT.® 

QUOD MEUM EST SINE ME AUFERRI NON 
POTEST.°® 

QUOD MINUS EST IN OBLIGATIONEM VIDE- 
TUR DEDUCTUM.?° | 

QUOD NATURALIS RATIO INTER OMNES 
HOMINES CONSTITUIT, VOCATUR JUS GEN- 
TIUM.'! 

QUOD NATURALITER INESSE DEBET PRA- 
SUMITUR.?? 

QUOD NATURA OMNIA ANIMALIA DOCUIT. 
Literally, “That which nature has taught to all ani- 
mals.” This is the civil law definition of the law 
of nature.t® 

QUOD NECESSARIE INTELLIGITUR ID NON 
DEEST.14 

GUOD NECESSITAS COGIT, DEFENDIT. se 

QUOD NON APPARET NON EST.?*° 

QUOD NON APPARET NON EST, ET NON AP- 
PARET JUDICIALITER ANTE JUDICIUM.?’ 

QUOD NON CAPIT CHRISTUS, CAPIT FIS- 
CUS.'8 

QUOD NON FIERI DEBET, FACTUM VALET.” 

QUOD NON FUIT NEGATUM. Literally, 
“Which was not denied.” A phrase found in the old 
reports, signifying that an argument or proposition 
was not denied or controverted by the court.?° 

QUOD NON HABET PRINCIPIUM NON HABET 
FINEM.?? 

QUOD NON IN CEETU NEC VOCIFERATIONE 
DICITUR, ID INFAMANDI CAUSA DICTUM.?* 

QUOD NON LEGITUR NON CREDITUR.?* 


bet Leg. Max. [cit 1 Hale Pl. Cr. p 54]. 
{cit Halkerstone [a] Applied in: Conway v. Reg., 
ComiC. (Oy 20 e215. 
“That the 16. A maxim meaning “That which. . 
does not appear, does not exist.’”’ Pe- 
loubet Leg. Max. [cit 2 Inst. p 479]. 
[a] Applied in: State v. Riordan, 
(N. J. Sup.) 69 A 494, 496; Wendell v.. 
Pennsylvania R. Co., 57 N. J. L. 467, 
469, 31 A 720; Convery v. Conger, 53: 
. J. L. 468, 480, 24 A 549 (dis. op.); 
State v. Paterson, 36 N. J. L. 159, 163; 
Osborn v. Allen, 26 N. J. L. 388, 397; 
New Brunswick Steamboat, etc., Co. v. 


Enfield Toll 


Jack- 


“That which 


(right).” Black L. D. [cit Coke Litt,| to another without mine own act or} Tiers, 24 N. J. L. 697, 715, 64 AmD 394; 
p 260; Fleta 1, 6c, 1, § 1]. default.” Bouvier L. D. [cit Broom] Tindall v. McIntyre, 24 N. J. L. 147; 
96.. A maxim meaning “That which | Leg. Max.; Fraunces’ Case, 8 Coke] Snyder v. Hummel, 2 N. J. L. 82, By 


avails not in-the greater, avails not 
in the less.” Peloubet Leg. Max. [cit 
Tayler L. Gloss.] 

97. A maxim meaning “What 
avails in the less, will avail in the 
greater; and what will not avail in 
the greater, will not avail in the less.” 
Bouvier L. D. [cit Coke Litt. p 260]. 

98. A maxim meaning ‘‘That which 
is bad when done ean néyver be valid 
by positive law.’ Morgan Leg. Max. 
[cit Halkerstone Leg. Max. ‘lk 

99. A maxim meaning “‘That which 
is effectual in one of two like things 
shall be effectual in the other.” Black 

D. [cit Coke Litt. p 191la]. 

1. A maxim meaning “That which 
bars those who have contracted will 


bar their successors also.’”’ Bouvier 
ep Leit Dizad0, 17.L03a5 
2. A maxim meaning “That which 


is law as regards the whole is also 
law as to the part.’ Morgan Leg. 
Max. [cit Trayner Leg. Max.]. 

8. Black L. D. [cit 3 Hallifax Civ. 
DV erceNowou lusts. 4; 7, at. 

4 A maxim meaning “That which 
is paid by the order of another is the 
same as though it were paid to him- 
Sclf) Black 2D: [cite Dien 50" 17; 
180]. 


5. A maxim meaning ‘What is 


89b, 92a, 17 Reprint 609]. 
8. A maxim meaning ‘That which 
is mine cannot become the property of 


another without my act.’ Trayner 
Leg. Max. ; 
9. A maxim meaning “What is 


mine cannot be taken away without 
my consent.’ Peloubet Leg. Max. [cit 
Jenkins Cent. p 251] 

10. A maxim meaning “That which 
is the less is held to be imported into 
the; contract?) S Black Lab. [cite 
Story Cont. p 481]. 

11. A maxim meaning “‘That which 
natural reason has established among 
all men, is called the law of nations.” 
Bouvier/1a), Daicity Die. el Omens 
1,2, I; "1 Blackstone Comm. p 43]. 

12. A maxim meaning “That is 
presumed which ought naturally to 
exist.” Morgan Leg. Max. [cit Tray- 
ner Leg. Max.]. 

13. Trayner Leg. 
TnisStree: eis Eee, erene 
§ 3 


Max. [cit Just. 
See also Law 


“What is 
not want- 
[cit Eger- 


14. A maxim meaning 
necessarily understood is 
ing.’ Peloubet Leg. Max. 
ton v. Morgan, 1 Bulstr, 69; “71; 80 
Reprint 770]. 

15. A maxim meaning “What ne- 
cessity compels, it justifies.’”’ Pelou- 


Banta v. School Dist. No. 3, 39 N. J. 
Eq. 123, 124; Maynard's Case, 1 Walk. 
(Pa.) 472, 500; Thum’s Hst., 18 Pa. Co. 
615, 619; Bockius’s Hst., 10 Pa. Co. 
183, 185. 

17. A maxim meaning ‘What ap- 
pears not does not exist, and nothing 
appears judicially before judgment.’” 
Bouvier L. D. [cit 2 Inst. p 479; Broom 
Leg. Max.]. 

18. A maxim .meaning “What 
Christ [the church] does not take the 
treasury takes.” Black L. D. [cit Y.. 
B. 19 Henry Vi p 1]. 

19. A maxim meaning ‘‘That which 
ought not to be done, when done, is 
valid.”” Kennedy v. Kennedy, 24 Ont. 
L. 183, 188, 2 OntWN 1173, 19 OntWR. 
346, 2 OntWN 1304, 19 OntWR 605. 

20. Black L. D. [cit Latch p 213]. 

21. A maxim meaning “What has 
no beginning has no end.” Bouvier L. 
D. [cit Broom Leg. Max.]. 

22. A maxim meaning “That which 

has been said, not in a public assem- 
bly nor by way of violent outery or 
abuse, is held to have been spoken 
for the purpose of defaming.” Tray- 
ner Leg. Max. 

23. A maxim meaning 
not read is not believed.” 
Leg. Max. [cit 4 Inst. p 304]. 


“What is. 
Morgan 


a T 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


' 


QUOD QUIS EX CULPA SUA DAMNUM SENTIT, ETC. 


QUOD NON VALET IN PRINCIPALI, IN AC- 
CESSORIO SEU CONSEQUENTI NON VALEBIT; 
ET QUOD NON VALET IN MAGIS PROPINQUO 
NON VALEBIT IN MAGIS REMOTO.?4 

QUOD NOSTRUM EST, SINE DEFECTU VEL 
FACTO NOSTRO AMITTI NON DEBET.?® 

QUOD NOSTRUM EST, SINE FACTO SIVE 
DEFECTU NOSTRO, AMITTI SEU IN ALIUM 
TRANSFERRI NON POTEST.?¢ 

QUOD NOTA. Literally, “Which note; which 
mark.” A reporter’s note in the old books, directing 
attention to a point or rule.?7 

QUOD NULLIUS ESSE POTEST, ID UT ALI- 
CUJUS FIERET NULLA OBLIGATIO VALET 
EFFICERE.?$ 

QUOD NULLIUS EST, EST DOMINI REGIS.?° 

QUOD NULLIUS EST FIT OCCUPANTIS.*° 

QUOD NULLIUS EST ID RATIONE NATURA- 
LI OCCUPANTI CONCEDITUR.?? 

QUOD NULLO INTERNO VITIO LABORAT ET 
OBJECTO IMPEDIMENTO CESSAT, REMOTO 
IMPEDIMENTO PER SE EMERGIT.?2 

QUOD NULLUM EST, NULLUM PRODUCIT 
EFFECTUM.?* 

QUOD OMNES TANGIT AB OMNIBUS DEBET 
SUPPORTARI.3* 

QUOD PARTES REPLACITENT. Literally, 
“That the parties do replead.” The form of judg- 
ment on award of a repleader.?® 

QUOD PARTITIO FIAT. Literally, “That par- 
tition be made.” The name of the judgment in a 
suit for partition, directing that a partition be ef- 
fected.*® 
aes PENDET, NON EST PRO EO, QUASI 

37 


24. A maxim meaning “That which 
is not good against the principal will 
not be good as to accessories or con- 
sequences; and that which is not of 
force in regard to things near it will 
not be of force in regard to things re- 
mote from it.” Black L. D. [cit Staf- 
ford’s Case, 8 Coke 73a, 78a, 77 Re- 
print 586]. 


[a] 


34. 


33. A maxim meaning “That which 
is null produces no effect.” 
D. [cit Trayner Leg. Max.]. 
Applied in: 
aiee, 49 Can. S. C. 271, 278, 17 DomLR 43. 


A maxim meaning “That which 
touches or concerns all ought to be 
supported by all.” 
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QUOD PER ME NON POSSUM, NEC PER ALI- 
UM.?8 

QUOD PERMITTAT. Literally, “That he per- 
mit.” In old English law, a writ which lay for the 
heir of him that was disseized of his common of pas- 
ture, against the heir of the disseizor.*® 

QUOD PERMITTAT PROSTERNERE. Liter- 
ally, “That he permit to abate.”*° A writ command- 
ing defendant to permit plaintiff to abate the nui- 
sance complained of, and unless he so permits, to 
summon him to appear in court and show cause why 
he will not.41 | 

QUOD PER RECORDUM PROBATUM NON DE- 
BET ESSE NEGATUM.?? 

QUOD POPULUS POSTREMUM JUSSIT, ID 
JUS RATUM ESTO.#4? 

QUOD PRIMUM EST INTENTIONE ULTIMUM 
EST IN OPERATIONE.#* 

QUOD PRINCIPI PLACUIT LEGIS HABET 
VIGOREM.*° : 

QUOD PRIUS EST VERIUS EST, ET QUOD 
PRIUS EST TEMPORE POTIUS EST JURE.*° 

QUOD PRO MINORE LICITUM EST, ET PRO 
MAJORE LICITUM EST.+7 

QUOD PROSTRAVIT. Literally, “That he do 
abate.” The name of a judgment upon an indict- 
ment for a nuisance, that defendant abate such nui- 
sance.*8 , : 

QUOD PURE DEBETUR PRASENTI DIE DE- 
BETUR.*?® 

QUODQUE DISSOLVITUR EODEM MODO QUO 
LIGATUR.°° 

QUOD QUIS EX CULPA SUA DAMNUM SEN- 
TIT, NON INTELLIGITUR DAMNUM SEN- 
TIRE.®+ 


42. A maxim meaning “What is 
proved by record ought not to be de- 
nied.” Morgan Leg. Max. [cit Whar- 
ton Leg. Max.]}. 
A maxim meaning ‘What the 
people have last enacted, let that be 
the established law.” Black L. D. [cit 
1 Blackstone Comm. p 89]. 

44. A maxim meaning “That which 


Black L. 


Lapointe v. Mes- 


Black I. D. [cit 


25. A maxim meaning ‘That which 
is ours cannnot be lost or transferred 
to another without his own act, or 
our own fault.” Mattoon v. Fitz- 
Gerard, 1 Skin. 125, 129, 90 Reprint 58. 

26. A maxim meaning ‘‘That which 
is ours cannot be lost or transferred 
to another without our own act, or 
our own fault.’ Peloubet Leg. Max. 
{cit Fraunces’ Case, 8 Coke 89b, 92a, 
77 Reprint 609]. 

[a] Applied in: Viguerie v. Mrs. 
E. D. Burguieres Planting Co., 121 
La. 97, 46 S 114, 117. 

27. Black L. D. [cit Dyer p 23]. 

23. A maxim meaning “No agree- 
ment can avail to make that the prop- 
erty of any one, which cannot be ac- 
quired as property.” Peloubet Leg. 
Max. [cit Dig. 50, 17,,182]. ‘ 

29. A maxim meaning ‘That which 
belongs to nobody, belongs to our 
lord the king.” Bouvier L. D. [cit 
Broom Leg. Max.]. : 

30. A maxim meaning ‘That which 
is the property of no one becomes the 


3 How. St. Tr. pp 878, 1087]. 

35. Black L. D. [cit Staple v. Hay- 
den, 2 Salk. 579, 91 Reprint 487]. See 
also Pleading § 812. 

36.) Black i, D. 
ments § 121; 

[a] 


See also Judg- 
Partition § 398 et seq. 
It is first decree in partition 
suit and is interlocutory. Gudgell v. 
Mead, 8 Mo. 54, 55, 4 AmD 120; Mar- 
quam ov. Ross: 247 Or: 3'7 4570708 oe 
698, 83 P 852, 86 P 1; Mitchell v. Har- 
ris, 4 PaLJ 231, 233; Wistar’s App., 
15 WklyNC (Pa.) 376,°377. 
37. A maxim meaning ‘What is 
in suspense is considered as not ex- 
isting, during the suspense.’’ Pelou- 
bet Leg. Max. [cit Dig: 50, 17, 169]. 
38. A maxim meaning ‘What I 
cannot do in person, I cannot do 
through the agency of another.’ Bou- 
vier L. D. [cit Murrel v. Smith, 4 Coke 
24b, 76 Reprint 928; Case of Monopo- 


lies, 11 Coke 84b, 87a, 77 Reprint 
1260]. 
39. ‘Burrill! Li. DD. ([cit- Cowell; 


Termes de la Ley Reg. Orig. pp 155b, 


property of the person finding or tak-| 156] 


jing possession of it.’ Trayner Leg. 
Max. , 

31. A maxim meaning ‘What be- 
Jongs to nobody is given to the occu- 
pant by natural right.” Morgan Leg. 
Max. [eit Dig. 41 1,-3].. - ; 

32. A maxim meaning ‘That which, 
Jaboring under no internal fault, is 
overcome by obstacles, emerges of it- 


self, the obstacle being removed.” 
Morgan Leg. Max. [cit Halkerstone 
Leg. 


Max.]. ‘ 
[a] Applied in: Bartlett v. Wil- 
liams, 1 Pick. (Mass.) 288, 292. 


56]. 

40. Black L. D. 

41. 3 Blackstone Comm. p 221 
[quot Conhocton Stone Road v. Buf- 
falo, etc., R. Co., 51 N. Y. 573, 579, 10 
AmR 559]. See Powell v. Bentley, 
etc., Furniture Co., 34 W. Va. 804, 808, 
12 SE 1085, 12- URA 538. See also 
Nuisances § 356. 

{a] Does not merely give dam- 
ages, as a satisfaction for past in- 
jury, but also strikes at the root of 
the evil, by removing the cause of 
the mischief itself. Miller v. True- 
hart, 4 Leigh (31 Va.) 569, 577. 


is first in intention is last in opera- 
tion.” Morgan Leg. Max. [cit Bacon 
- Max]. 

45. A maxim meaning ‘‘That which 
has pleased the prince has the force 
of law.” -Black L. D. [cit Dig. 1, 4, 
Leia sty dee aoe 

“Tt (the common law) has proved 
to be a system replete with vigorous 
and healthy principles, eminently 
conducive to the growth of civil lib- 
erty; and it is in no instance dis- 
graced by such ‘a slavish political 
maxim as that with which the Insti- 
tutes of Justinian are introduced.’’ 
Kent Comm. [quot Clark v. Allaman, 
eee 206, 216, 80 P 571, 70 LRA 

46. A maxim meaning “What is 
first is true, and what is first in time 
is best in law.” Peloubet Leg. Max. 
[cit Coke Litt. p 347a]. 

47. A maxim meaning “What is 
lawful in the less is lawful in the 
greater.” Bouvier L. D. [eit Gries- 
ley’s Case, 8 Coke 38a, 41b, 77 Re- 
print 530]. 

48. Black L. D. 
sances § 356. 

A maxim meaning ‘‘That which 
is due unconditionally is due now.” 
Black L. D. [cit Trayner Leg. Max.]. 

50. A maxim meaning “In the 
same manner that a thing is bound, in 
the same manner it is unbound.” 
Black L. D. [cit 2 Rolle p 39]. 

51. A maxim meaning “He who 
suffers a damage by his own fault, is 
not considered as suffering damage.” 
Peloubet Leg. Max. [cit Dig. 50, 17, 
203]. 


See also Nui- 
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QUOD QUISQUIS NORIT IN HOC SE EXER- 
CEAT:*2 

QUOD QUIS SCIENS INDEBITUM DEDIT HAC 
MENTE, UT POSTEA REPETERET, REPETERE 
NON POTEST.®° 

QUOD RECUPERET. Literally, “That he recov- 
er.” The ordinary form of judgments for plaintiff 
in actions at law.°* 

QUOD REMEDIO DESTITUITOR IPSA RE VA- 
LET SI CULPA ABSIT.°> 
- QUOD REX CONTRA LEGES JUBET PRO IN- 
JUSSA REPUTABITUR.*® 

QUOD SEMEL AUT BIS EXISTIT PRATTERE- 
UNT LEGISLATORES.°®’ 

QUOD SEMEL MEUM EST AMPLIUS MEUM 
ESSE NON POTEST.®® 

QUOD SEMEL PLACUIT IN ELECTIONE, AM- 
PLIUS DISPLICERE NON POTEST.°? 

“QUOD SI CONTINGAT. Literally, “That if it 
happen.” Words by which a condition might for- 
merly be created in a deed.®° 

QUOD SIMULATUR, FINGITUR NON ESSE.°! 

QUOD SIT IN MISERICORDIA PRO FALSO 
CLAMORE SUO. That.the party be in mercy®? for 
his false claim. 

QUOD SOLO INAZDIFICATUR SOLO CEDIT.®¢ 

QUOD STATIM LIQUIDARE POTEST PRO 
JAM LIQUIDO HABETUR.*® 

QUOD STATUENDUM EST SEMEL DIU DE- 
LIBERANDUM EST.°® 

QUOD SUB CERTA FORMA CONCESSUM VEL 
RESERVATUM EST, NON TRAHITUR AD VA- 
LOREM VEL COMPENSATIONEM.§®? 

QUOD SUBINTELLIGITUR NON DEEST.°¢* 


[a] Applied in: Rakes v. Atlan- 
oe Gulf, etc., Co., 7 Philippine 359,| Rico 103, 107. 
Bi ADS 62. 

52. A maxim meaning ‘‘Let every 


one employ himself in what  he| print 55. 
knows.” Black L. D. [cit Priddle’s 63. Black L..D. 
Teel. 11 Coke 8b, 10b, 77 Reprint [a] 
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53. A maxim meaning ‘‘What one 
thas paid knowing it not to be due, 
with the intention of recovering it 
back, he cannot recover _ back.” 
Bouvier L. D. [cit Dig. 2, 6, 50]. 

54. Black L. D. [cit 1 Archbold Pr. 
K. B. p 225; 1 Burrill Pr. p 246]. See 
also Judgments § 121. 

55. A maxim meaning “That which 
is without remedy avails of itself, if 


therefore there 


pro. falso 


Hernandez v. Fernandez, 


Burrill L. D. tit Amercements; 
Brook v. Hustler, 1 Salk. 56, 91 Re- 


At common law it seems that 
regularly there was a fine or amerce- 
ment in all actions, for if plaintiff or 
demandant did not prevail 
thought reasonable that he should be 
punished for his unjust vexation, and 
was a 
against him quod sit in misericordia 
clamore. 
plaintiff took out a writ, the sheriff, 7 
before the return of it, was obliged to 
take pledges of prosecution, 


4 te he 


QUOD QUISQUIS NORIT IN HOC SE EXERCEAT 


QUOD TACITE INTELLIGITUR DEESSE NON 
VIDETUR.®® 

QUOD TALEM ELIGI FACIAT QUI MELIUS 
ET SCIAT ET VELIT, ET POSSIT OFFICIO IL- 
LIO INTENDERE.’° 

QUOD TIBI FIERI NON VIS ALTERI NON 
FECERIS.7+ 

QUOD VANUM ET INUTILE EST, LEX NON 
REQUIRIT.?? 

QUOD VERO CONTRA RATIONEM JURIS RE- 
CEPTUM EST, NON EST PRODUCENDUM AD 
CONSEQUENTIAS.7° 

QUOD VERO NATURALIS RATIO INTER OM- 
NES HOMINES CONSTITUIT, ID APUD OMNES 
PERAQUE CUSTODITUR QUOD SEMPER 2QU- 
UM AC BONUM EST.7# 

QUO VIDE. Literally, “Which see.” <A direction 
to the reader to look to another part of the book, or 
to another book, there named, for further informa- 
tion.*® 

QUOD VOLUIT NON DIXIT. Literally, “What 
he intended he did not say, or express.” An answer 
sometimes made in overruling an argument that. the 
lawmaker or testator meant so and so.*° 

QUOD VOS JUS COGIT ID VOLUNTATE IM- 
PETRET.”? 

QUO JURE. A writ which lay for him who had 
land wherein another challenged common of pasture, 
time out of mind; and it was to compel him to show 
by what title he challenged it.7§ 

QUO LIBELLI IN CELEBERRIMIS LOCIS PRO- 
PONUNTUR, HUIC NE PERIRE QUIDEM TA- 
CITE CONCEDITUR.”® 


QUO LIGATUR, EO DISSOLVITUR.®° 
17 Porto “What ais 
) Bouvier 
[cit Cole v. Rawlinson, 2 Ld. 
831, 832, 92 Reprint 55]. 

A maxim meaning “What is 
tacitly understood is not considered 
to be wanting.” Black L. D. [cit 
Brown’s Case, 4 Coke 21a, 22a, 76 Re- 
print 911]. 

it was 70. A maxim meaning ‘‘That per- 
son should be chosen who best under- 
stands, and is willing and able to 
perform the duty of the office.”’ Pe- 
loubet Leg. .Max. [cit Tayler L. 


68. A maxim meaning 
understood is not wanting.” 
Ay AssID 
Raym. 

6 


judgment 
Hence, when 
A maxim meaning ‘Do not 
that to another which you would not 


which, | wish done to yourself.” Morgan Leg. 


there be no fault in the party seeking] when fines and amercements were| Max. See also Millar v. Taylor, 4 
to enforce it,” Broom Leg. Max. considerable, were real and responsi-| Burr. 2303, 2343, 98 Reprint 201. 
[a] Applied in: Leask v. Hoag-] ble persons and answerable for those 72. A maxim meaning ‘“‘The law 


land, 64 Misc. 156, 118 NYS 1035, 1037 
[cit Bacon Max. Reg.; 3 Blackstone 
Comm. p 20; Brown Max.; Wharton 
Leg. Max.]. 

56. A maxim meaning “What the 
king orders contrary to law is to be 
considered as not compulsory.” Mor- 

gan Leg. Max. [cit Halkerstone Leg. 
Max.]. 

57. A maxim meaning ‘“Legisla- 
tors pass over ,what happens (only) 
once or twice.’ Bouvier L. D. [cit 
Broom Leg. eee 

58. A maxim meaning “That which 
is once my own can not be any more 


fully my own.’ Morgan. Leg. Max. 
[cit Broom Leg. Max.]. 5 
59. A maxim meaning ‘Where 


choice is once made it cannot be dis- 
approved any longer.” Peloubet Leg. 
Max. [cit Coke Litt. 146a]. 

[a] Applied in: Ward v. Day, 5 
B. & S. 359, 117 ECL 359, 122 Reprint 
865. 

60. Black L. D. [cit Litt. § 330]. 

Conditions in deeds generally see 
Deeds § 367 et seq. 

61. A maxim meaning “A fact 
simulated is deemed not to exist.’ 


amercements, but being now so very 
inconsiderable that they are never 
levied, there are only formal pledges 
entered, namely, John Doe and Rich- 
ard Roe. Bacon Abr. tit Fines and 
Amercements. See also 3 Blackstone 
Comm. pp 274, 275, 399. See also 
Amercement 2 C. J. p 1319. 

64. A maxim meaning ‘‘Whatever 
is built on the soil is an accessory of 
the soil.”” Bouvier L. D. 

[a] Applied in: Washburn v. 
Sproat, 16 Mass. 449; Lower St. Law- 
rence: Power Co. v. Landry, [1926] 
Can. S. C. 655, [1926] 4 DomLR 402, 
410. 

65. A maxim meaning “That which 
can be immediately liquidated is held 
as already liquidated.” Morgan Leg. 
Max. [cit Trayner Leg. Max.]. 

66. A maxim meaning “Time must 
be taken for deliberation, when we 
have to determine once for all.”” Mor- 
gan Leg. Max. [cit Riley Leg. Max.]. 

67. A maxim meaning “That which 
is granted or reserved under a certain 
form, is not to be drawn into a valua- 
tion or compensation.’ Peloubet Leg. 
Max. [cit Bacon Leg. Max.]. 


requires not what is vain and use- 


ee Black L. D. [cit Coke Litt. p 
3 - 
73. A maxim meaning ‘But that 


which has been admitted contrary to 
the reason of the law, ought not to be 
drawn into precedents.’”’ Bouvier L. 
D. {cit Broom Leg. Max. p 158]. 

74. A maxim meaning ‘That which 
natural reason hath established 
among men is always the same and 
always just and true.’”’ Morgan Leg. 
Max. [cit Halkerstone Leg. Max.]. 

Vo. Black wu: 

Abbreviated “q. v.”’ see Q. V. post. 

76. Black L. D. [cit 1 Kent Comm. 
p 468 note]. 

77. A maxim meaning ‘Do as of 
your own free will, and gracefully, 
those things which the law compels 
you to do.” Morgan Leg. Max. [cit 
Riley Leg. Max.]. 

78. Wharton L. Lex. [cit Fitzl. N 
Br. p 158]. 

79. A maxim meaning “The crim- 
inal who is arraigned in public can 


not be condemned in private.’ Mor- 
gan Leg. Max. 
80. A maxim meaning ‘As a thing 


nee nn eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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QUOTIES AQUITATE DESIDERII NATURALIS RATIO, ETC. 


QUO MINUS. A writ which lay for him who had 
a grant of house-bote and hay-bote in another’s woods 
against the grantor, making such waste that the 
grantee could not enjoy his grant.®? 

QUOMODO QUID CONSTITUITUR EODEM 
MODO DISSOLVITUR.®? 

QUONIAM ATTACHIAMENTA. Literally, 
“Since the attachments.” One of the oldest books 
in the Scotch law, so-called from the two first words 
of the volume.§? 

QUORUM.*®* Such a number of an assembly as is 
competent to transact its business.®® 

QUORUM PRATEXTU NEC AUGET NEC MI- 
NUIT SENTENTIAM, SED TANTUM CONFIRM- 
AT PRAMISSA.®¢ 

QUORUM USUS CONSISTIT IN ABUSU. Lit- 
erally, “The use of which consists in consuming 
them.”*7 Fungibles*® are of this character.8® 

QUOT. One-twentieth part of the moveable es- 
tate of a person dying in Scotland, anciently due to 
the bishop of the diocese wherein he had resided.®° 

QUOTA, A proportional part or share; the pro- 
portional part of a demand or lability, falling upon 
each of those who are collectively responsible for the 
whole.°®? 

Quota immigrant. 
immigrant.” 

QUOT ARTICULI TOT LIBELLI. As many 
points of dispute as libels.®? 

QUOTATION.® A word capable of different 
meanings according to the connection in which it is 
used;°° and it has been variously defined as mean- 
ing the production to a court or judge of the exact 


An alien who is not a nonquota 


is bound, so it is unbound.’ Bouvier 
L. D 


city or town, the term was not used 
in any legal or technical sense, but ac- 
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‘language of a statute, precedent, or other authority, 


in support of an argument or proposition advanced ;°° 
the transcription of part of a literary composition 
into another book or writing;®’ a statement of the 
market price of one or more commodities,®* or the 
price specified to a correspondent;®® notation or 
enumeration. 


Phrases: “Continuous quotations,”? “quotation 
of prices.’ 
QUOTE.* To name as the price of an article; to 


name as the price of stocks, produce, ete.;* to name 
the current price of;7 to state as the price of mer- 
chandise.® 

Quoting list. The names of persons to whom a 
dealer quotes prices with the expectation of doing 
business with them.® 

QUOT GENERATIONES TOT GRADUS. Lit- 
erally, “As many generations, so many degrees.” In 
regulating intestate moveable succession, the near- 
ness of degree in relationship is very important, the 
nearest of kin excluding all who are more remote, 
unless they have the privilege of representation.?° 

QUOTIENS DUBIA INTERPRETATIO LIBER- 
TATIS EST, SECUNDUM LIBERTATEM RE- 
SPONDENDUM ERIT.?! 

QUOTIENS IDEM SERMO DUAS SENTENTI- 
AS EXPRIMIT, EA POTISSIMUM EXCIPIATUR, 
QUA REI GERENDZA APTIOR EST.*? 

QUOTIENT VERDICT.?2 

QUOTIES AAQUITATE DESIDERII NATURA- 
LIS RATIO, AUT DUBITATIO JURIS MORATUR, 
JUSTIS DECRETIS RES TEMPORANDA EST.1‘ 


ligation.” 
Crosby Co., 115 Mo. 
SEK 


Buckberg v. Washburn- 
A. 701, 705, 92 SW 


‘g1. Wharton L. Lex. [cit O. N. B.| cording to its natural sense and im- 
p 148]. ; . port to designate the portion or share 4 See Quotation ante. 
82. A maxim meaning “In what-| of the common burden which from the 5. Imperial D. [quot Johnston v. 


ever manner a thing is constituted, 


beginning belonged to 


each place.| Rogers, 30 Ont. 150, 156]. See Texas 


in the same manner it is dissolved.” 
Peloubet Leg. Max. [cit Jenkins Cent. 


p 74]. 
83. Burrill L. D. [cit Bell D.]. 

84. Quorum: : 
Generally see Parliamentary Law §§ 

8-11. 

Of: 
Legislature see States [36 Cyc 850]. 
Members of particular assemblies 
or boards see Associations § 42; 
Banks and Banking § 153; Corpo- 
rations §§ 451, 1377-1382, 1803; 
Counties § 112; Grand Juries § 
50; Municipal Corporations §§ 
766-769; Schools and School Dis- 
tricts [35 Cyc 875]; Statutes [36 
Cyc W953. 18 
Roberts Rules of Order [quot 
Lyons v. Woods, 5 N. M. 327, 348, 21 
P 346]. 

86. A maxim meaning ‘“ ‘Quorum 
praetextu’ neither increases nor di- 
minishes the meaning, but only con- 
firms that which went before.” Bou; 
vier L. D. [cit Plowd. p ale 

87. Trayner Leg. Ma 
“Pungibles” see 37 Crude p 929% 
89. Trayner Leg. Max. 

Wharton L. Lex. 
Black L. D. 

[a] In military parlance.—As used 
in a statute providing that any per- 
son duly enlisted and mustered into 
the military service of the United 
States as a part of the “quota” of any 
city or town, under any call of the 
president during the late Civil War 
and who has continued in such sery- 
ice for a time not less than one year 
and has not been proved guilty of 
willful desertion, and has received an 
honorable discharge, shall be deemed 
to have acquired a settlement in such 


(51 C. J.—20] 


Bridgewater v. Plymouth, 97 Mass. 
382, 388. See Milford v. Uxbridge, 
130 Mass. 107, 108; Taber v. Brie 
County, 14 NYS 211, 214. See also 
Bounties § 13. 

92. Immigration Act (1924) § 5 
[quot Ex p. So Hakp Yon, 1 F. (2d) 
814, 815]. ‘ 

93. Trayner Leg. Max. [cit Erskine 
4 S651, 

94. Quotation: 

From copyrighted work as constitut- 
ing infringement see Copyright and 

center’ Property § 300. 


Market price as evidence of value 
see Hvidence § 789. 
Price and transaction on stock ex- 
change see Exchanges §§ 50, 51. 
Repetition of libel or slander originat- 
ed by others see Libel and Slander 


§§ 188-191. 
RE Ae Boyer v. Duke, [1905] 2 Ir. 617, 
96. Black 1. \D. 
970. Black Le D: 
98.. Black Li: D, 
99. Black L. D. 


1. Boyers v. Duke, [1905] 2 Ir. 617, 


2. See Continuous 13 C. J. p 207 
text and note 91. 

3. Buckberg v. Washburn-Crosby 
Cos LLbUMO. AL (O1).92; SW W335 01-34. 

[a] It “is not an offer to sell, in 
the sense that a complete contract 
will arise out of the mere acceptance 
of the rate offered or the giving of an 
order for merchandise in accordance 
with the proposed terms. It requires 
the acceptance by the one naming the 
price, of the order so made, to com- 
plete the transaction. Until thus 
complete there is no mutuality of ob- 


Co. v. American Trade Dev. Co., 272 
Fed. 670, 672. 

6. Century D. [quot Johnston v. 
Rogers, 30 Ont. 150, 156]. 

7. Century D.; Imperial D.; Web- 
ster D. [quot Johnston v. Rogers, 30 
Onts 2502 156%. 

{a] Similar definition.—‘‘To give 
the current market price of.” Stand- 
ard D. [quot Johnston v. Rogers, 30 
Ont. 150, 156]; Kings County Packing 
Co. v. Sunland Sales Co-op. Assoc., 
(Cal. Ax)* 279) PY 10365-10395 

{b] “Price quoted.”—Kings Coun- 
ty Packing Co. v. Sunland Sales Co- 
op. Assoe., (Cal. A.) 279 P1036; 1039. 

8. Worcester D. [quot Johnston v. 
Rogers, 30 Ont. 150, 156]. 

{a] There is little or no difference 
between any of these definitions. 
Johnston v. Rogers, 30 Ont. 150, 156. 

9. Torsch v. Dell, 88 Md. 459, 462, 
41 A 903. 

10. Trayner Leg. Max. 

11. A maxim meaning “Whenever 
there is a doubt between liberty and 
slavery, the decision must be in favor 
of liberty.’”’ Bouvier L. D. = 

12. A maxim meaning “Whenever 
the same words express two mean- 
ings, that is to be taken which is the 
better fitted for carrying out the pro- 
posed end.’ Peloubet Leg. Max. [cit 
Digs 50) LET 

13. Quotient verdict: 

In general see Trial [38 Cyc 1842]. 
Ground for new trial see Criminal 

Law § 2552; New Trial § 124. 

14. A maxim meaning “Let occa- 
sional decrees regulate equity; lest a 
lawful desire, or a natural reason, or 


7 


a doubt of law, delay it.” Morgan 
Leg. Max. [cit Haikerstone Leg. 
Max.]. 
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QUOTIES DUBIA INTERPRETATIO LIBERTA- 
TIS EST, SECUNDUM LIBERTATEM RESPON- 
DENDUM ERIT.*® 
QUOTIES DUPLICI JURE DEFERTUR ALICUI 
SUCCESSIO, REPUDIATO NOVO JURE, QUOD 
ANTE DEFERTUR SUPERERIT VETUS.'* 
QUOTIES IN STIPULATIONIBUS AMBIGUA 
ORATIO EST, COMMODISSIMUM EST ID AC- 
CIPI QUO RES DE QUA AGITUR IN TUTO SIT.” 
QUOTIES IN VERBIS NULLA EST AMBIGUI- 
TAS, IBI NULLA EXPOSITIO CONTRA VERBA 


15. A maxim meaning ‘Whenever 


v. Winnipiseogee Lake Cotton, 


QUOTIES DUBIA INTERPRETATIO LIBERTATIS EST, ETC. 


EXPRESSA FIENDA EST.1* 

QUOTIES LEGE ALIQUID UNUM VEL AL- 
TERUM INTRODUCTUM EST, BONA OCCASIO 
EST CHTERA QUZ TENDUNT AD EANDEM 
UTILITATEM VEL INTERPRETATIONE, VEL 
CERTE JURISDICTIONE SUPPLERI. *° 

QUOTING LIST.”° 

QUO TUTELA REDIT EO HA:REDITAS PER- 
VENIT, NISI CUM F@MINA HAREDES IN- 
TERCEDUNT.?* 

QUOUSQUE. 


etc., 


How long; how far; until.?? 


by jurisdiction.” Morgan Leg. Max. 


the interpretation of liberty is doubt-| Co., 54 N. H. 242, 278; Bassett v.]| [cit Halkerstone Max.]. 

ful, the answer should be on the side| Wells, 56 Mise. 106 NYS 1068; 20. See Quote ante. 

of liberty.” Black L. D. [cit Dig. 50,| Clark v. Wethey, Wend. (N. Y.) 320, 21. A maxim meaning “An inherit- 

17, 20]. 4 323; Lawler v. Burt, 7 Oh. St. 340,]| ance comes in the way in which 
16. A maxim meaning “As often as|350; Muller v. Rittersville Hotel Co.,| guardianship goes, unless female 


a succession comes to a man by a 
double right, the new right is laid in 
abeyance, and the old right, by which 
he first succeeds, survives.” Morgan 
Leg. Max. 

17. A maxim meaning ‘‘Whenever 
an ambiguity appears in a written in- 


154, 155; 


240 Pa. 79, 82, 87 A 424; 
6.Pa.) DistUse7, 3710; 
WkKlyNC.(Pa.) 470, 471; Com. v. West- 
ern Land Imp. Co., 30 WklyNC (Pa.) 
Smith v. Jersey, 3 Bligh 
290, 344, 347, 4 Reprint 610, 7 Price 


heirs intervene.’”’” Morgan Leg. Max. 
{cit Halkerstone Leg. Max.]. 

22. Black L. D. 

[a] In old conveyances it is used 
as a word of limitation. Black L. D. 

[b] “Prohibition quousque is a 
prohibition which is to take effect un- 


Sheetz’s Est., 
Serrill’s Bst., 15 


strument, it is most conveniently con- 
strued so that the subject matter 
shall be preserved.”’ Morgan Leg. 
Max. [cit Dig. 41, 80, 50, 16, 219]. 

18. A maxim meaning ‘‘When there 
is no ambiguity in the words, then no 
exposition contrary to the words is to 
be made.’ Bouvier L. D. [cit Broom 
Leg. Max.; Coke Litt. p 147]. 

[a] Applied in: Summer v. Wil- 
liams, 8 Mass. 16, 202, 5 AmD 83; Cole 


379, 4 Reprint 610; Spencer v. All 
Souls College, Wilm. 163, 166, 97 Re- 
print 64; Briggs v. McBride, 19 N. B. 
202, 210; Hickey v. Stover, 11 Ont. 
106, 112. 

19. A maxim meaning ‘‘Whenever 
it is expedient that the law be opened, 
in order that new incidents or terms 
be introduced into it, then it is also 
expedient that at the same time every 
other incident or term appropriate be 
supplied, either by interpretation or 


til some act be performed, or event 
happen, or time be elapsed, according 
as is specified in the prohibition.” 
Abbott L. D. See Ambassador Petro- 
leum Co. v. Los Angeles County Su- 
per. Ct., (Cal.) 284 P 445, 447 (“it may 
be subjected to the prohibitory writ 
quousque, that is to say, until the 
performance of a certain act, or the 
happening of a certain event’). See 
generally Prohibition 50 C. J. p 651. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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QUO WARRANTO 


By Sranuey A. Hackett 


{Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 309] 


ANALYSIS 


I. DEFINITIONS, NATURE, AND HISTORY [(§ 1-8] p 309 
A. Definitions and History [§§ 1-5] p 309 
1. In General [§ 1] p 309 
2. Writ of Quo Warranto [§ 2] p 309 
3. Information in Nature of Quo Warranto [§ 3] p 310 
4. Under Constitutional and Statutory Provisions [§ 4] p 310 
5. Synonymous Use of Terms [§ 5] p 311 
B. Form and Nature [§§ 6-8] p 311 
1. Im General [§ 6] p 311 
2. Civil or Criminal [§ 7] p 312 
3. Haclusiveness of Remedy [§ 8] p 313 


II. POWER OF LEGISLATURE TO ABOLISH OR CHANGE [§ 9] p 314 


Ill. PROPRIETY AND GROUNDS OF REMEDY [(§§ 10-19] p 314 
A. In General [§ 10] p 314 
B. Unlawful Holding or Exercise of Office [§§ 11-16] p 315 
1. In General [§ 11] p 315 
2. Existence and Nature of Office [§§ 12-14] p 316 
a. In General [§ 12] p 316 
b. Legal Existence [§ 13] p 317 
c. Office in Private Corporation [§ 14] p 318 
3. Possession and User of Office [§ 15] p 318 
4. Particular Grounds [§ 16] p 319 
C. Lack of Right to Corporate Existence or Franchise [§§ 17-18] p 320 
1. Public Corporation [§ 17] p 320 
2. Private Corporation [§ 18] p 321 
D. Where Another Remedy Exists [§ 19] p 323 


IV. JURISDICTION, PROCEEDINGS, AND RELIEF [§§ 20-89] p 324 
A. Practice and Procedure Generally [§ 20] p 324 
B. Conditions Precedent [§§ 21-28] p 324 
1. In General [§ 21] p 324 
2. Consent of Attorney-General or Prosecuting Attorney [§ 22] p 324 
3. Leave of Court [§§ 23-28] p 325 
a. Necessity [§ 23] p 325 
b. Application for Leave and Proceedings Thereon [§\§ 24-28] p 326 
(1) In General [§ 24] p 326 
(2) Notice and Rule To Show Cause [§ 25] p 327 
(3) Grant or Refusal of Leave [§§ 26-28] p 327 
(a) In General [§ 26] p 327 
(b) Discretion of Court [§ 27] p 328 
(c) Attack upon, and Vacation of, Order [§ 28] p 329 
C. Time To Sue, Limitations, Laches, and Estoppel [§§ 29-31] p 329 
1. In General [§ 29] p 329 
2. Limitations [§ 30] p 330 
3. Laches and Estoppel [§ 31] p 330 
D. Defenses to, and Abatement or Dismissal of, Proceeding [§§ 32-34] p 331 
1. In General [§ 32] p 331 _ 
2. Withdrawal from, or Expiration of Term of, Office [§ 33] p 331 
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3. Discretion of Court [§ 34] p 332 
E. Jurisdiction [§§ 35-37] p 332 Pt 
1. In General [§ 35] p 332 
2. Lower Courts [§ 36] p 333 
3. Appellate Courts [§ 37] p 333 
F. Venue [§ 38] p 333 
G. Parties [§§ 39-52] p 334 
1. Plaintiffs, Petitioners, and Relators [§§ 39-48] p 334 
a. In General [§§ 39-42] p 334 
(1) Government or People [§ 39] p 334 
(2) Attorney-General or Prosecuting Attorney [§ 40] p 334 
(3) Private Persons [§ 41] p 335 
(4) Corporations or Associations [§ 42] p 336 
b. Depending on Purpose of Proceeding [§§ 43-47] p 336 
(1) In General [§ 43] p 336 
(2) Trial of Title to Office [S§ 44-45] p 336 
(a) Public Office [§ 44] p 336 
(b) Office in Association or Private Corporation [§ 45] p 338 
(3) Attack upon Corporate Existence or Franchise [§§ ie p 338 
(a) Public Corporation [§ 46] p 338 
(b) Private Corporation [§ 47] p 339 
e. Joinder [§ 48] p 340 
2. Defendants or Respondents [§§ 49-51] p 340 
a. Joinder in General [§ 49] p 340 
b. In Proceedings Relating to Corporations [§ 50] p 340 
e. In Proceedings To Try Title to Office [§ 51] p 341 
3. Intervention and Substitution [§ 52] p 342 
H. Process [§ 53] p 342 
I. Pleading [§§ 54-72] p 343 
1. In General [§ 54] p 348 
2. Information, Petition, or Complaint [§§ 55-61] p 343 : 
a. In General [§§ 55-56] p 343 
(1) Form and, Contents Generally [§ 55] p 343 
(2) General or Definite Allegations [§ 56] p 344 
b. In Proceeding Relating to Corporation [§§ 57-58] p 345 
(1) Public Corporation [§ 57] p 345 
(2) Private Corporation [§ 58] p 345 
ce. In Proceeding Relating to Office [§§ 59-60] p 346 
(1) Public Office [§ 59] p 346 
(2) Office in Private Corporation [§ 60] p 348: 
d. In Proceeding Relating to Profession [§ 61] p 348 
3. Plea or Answer [§§ 62-66] p 348 
a. In General [§ 62] p 348 
b. In Proceeding Relating to Corporation [§ 63] p 349 
c. In Proceeding Relating to Office [§§ 64-65] p 349 
(1) Public Office [§ 64] p 349 
(2) Office in Private Corporation [§ 65] p 350 
d. In Proceeding Relating to Profession [§ 66] p 351 
: Replication, Reply, and Rejoinder [§ 67] p 351 
. Amended and Supplemental Pleadings [§ 68] p 351 
Signature and Verification [§ 69] p 352 
. Defects and Objections, and Cure or Waiver Thereof [§§ 70-72] p 352 
a. Motion or Demurrer [§§ 70-71] p 352 
(1) In General [§ 70] p 352 
(2) Disposition and Subsequent Proceedings [§ 71] p 353 
b. Cure or Waiver [§ 72] p 354 
J. Issues, Proof, and Variance [$ 73] p 354 
Kk. Evidence [§§ 74-76] p 355 
1. In General [§ 74] p 355 
2. Presumptions and Burden of Proof [§ 75] p 355 
3. Admissibility, Weight, and Sufficiency [§ 76] p 356 
L. Trial [§§ 77-80] p 358 
1. Scope and Inquiry and Powers of Court [§§ 77-79] p 358 
a. In General [§ 77] p 358 
b. In Proceeding Relating to Corporation [§ 78] p 358 
ce. In Proceeding Relating to Office [§ 79] p 358 
2. Mode of Trial [§ 80] p 359 
M. New Trial [§ 81] p 360 
N. Judgment and Enforcement Thereof [§§ 82-86] p 360 
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1. Propriety and Validity [§ 82] p 360 
2. Scope and Extent of Relief [§§ 83-85] p 361. 
a. In General [§ 83] p 361 


b. In Proceeding against Corporation [§ 84] p 


361 
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ce. In Proceeding against Incumbent of Office [§ 85] p 361 
3. Effect and Enforcement [§ 86] p 362 
O. Appeal and Error [§§ 87-88] p 363 
1. In General [§ 87] p 363 
2. Review, and Determination and Disposition of Cause [§ 88] p 364 
P. Costs and Security Therefor [§ 89] p 365 


Action or proceeding: 


Mandamus to compel institution of see Mandamus §§ 


193, 220. 


Removal of, from state to federal court see Removal 


of Causes [34 Cyc 1226]. 


Right to jury trial in see Juries § 63. 
Against corporation constituting unlawful combination 


see (Monopolies §§ 259-268. 


CROSS REFERENCES 
To: 


§ 4000 


Oust foreign corporation from state see Corporations 


Review proceeding for removal of municipal officer 


see Municipal Corporations § 1124. 
Test legality of county organization see Counties § 49 


Try title to: 


Nomination to office see Elections § 122. 
Office of justice of peace see Justices of the Peace 


§ 21 


I. DEFINITIONS, NATURE, AND HISTORY / 


[§ 1] A. Definitions and History—1. In General. 
Quo warranto in its broadest sense is a proceeding to 
determine the right to the use or exercise of a fran- 
chise or office and to oust the holder from its enjoy- 
ment, if his claim is not well founded, or if he has 
forfeited his right to enjoy the privilege.+ 
is similarly defined.? 
When 
against a corporation, the remedies of quo warranto 
and injunction are wholly inconsistent ;? quo warran- 
to goes to the life of the corporation informed against 
while a proceeding to enjoin is necessarily predicated - 
upon an anticipation of the continuance of defend- 


“quo warranto proceedings” 
“Injunction” distinguished. 


ant’s corporate existence.* 


1. State v. Columbus, etc., Electric 
Co., 104 Oh. St. 120, 135 NE 297, 298 
[quot Cyc]. To same effect Redmond 
v. State, 152 Miss. 54, 118 S 360. 

[a] Other definitions.—(1) A proc- 
ess “in the nature of a writ of right of 
the public against him who usurps 
any office, franchise, or liberty, to in- 
quire by what authority he supports 
. his claim, in order to determine the 

Peo. v. Woodbury, 14 Cal. 43, 
) “A prerogative writ to be em- 
ployed to shield the sovereignty of 
the state from invasion and to prevent 
the abuse of corporate powers.” 
State v. Dayton Tract. Co., 64 Oh. St: 
272, 280, 60 NE 291. (3) “The prerog- 
ative writ by which the Government 
ean call upon any person to show by 
what warrant he holds a public office 
or exercises a public franchise.” 
Newman v. U. S., 238 U. S. 537, 545, 35 
SCt 238, 56 L. ed. 513. 

“Mandamus’’ distinguished 
Mandamus § 14. 

2. See cases infra this note. 

fa] “Quo warranto proceedings 
(1) as now known are to try the right 
of the party to public office, or to a 
privilege or franchise he assumes to 
exercise, and, if not lawfully entitled 
thereto, oust him from future enjoy- 
ments thereof.” Harris v. State, 215 
Ala. 56, 58, 109 S 291. (2) “Quo war- 
ranto proceedings are those through 
which the State acts to protect itself 


see 


and the good of the public generally, 
through the duly chosen agents of the 
State, as provided by the Constitution 
of the State and under the laws there- 
of, though sometimes brought at the 
instance of, and for the benefit of a 
private individual “who may have a 
special interest.” Staples v. State, 
112 Tex. 61, 67, 245 SW 639 [conform- 
ing to answer "to cert questions (Civ. 
A.) 244 SW 1064]. 

“Blection Abr igh 8 
see Elections § 6 

3. State v. People’s Ice Storage, 


distinguished 


| statute 


The term 


employed 


etc., Co., 246 Mo. 168, 151 SW 101. 


“Injunction” defined see Injunc- 
tions § 1. 
4 State v. People’s Ice Storage, 


etc., Co., 246 Mo. 168, 151 SW 101. 

5. Nichols v. Maclean, TOL Ne Ye 
526, 5 NE 347, 54 AmR 730; Brown v. 
Dairy, ete., Comr., 15 Pa. Dist. 829, 32 
ae Co. 520; Banton v. Wilson, 4 Tex. 

6. Brown v, Pale ete., Comr., 15 


3 State 
Vv. Elliott, 13 Utah “300, 

Bland, ete., County Judge Case, 
Gratt. (74 Va.) 443; Royall v. Thom- 
et 28 Gratt. (69 Va.) 130, 26 AmR 

5. 

{a] Writ of quo warranto is com- 
mon-law process.—Atty.-Gen. v. Sul- 
livan, 163 Mass. 446, 40 NE 8438, 28 
LRA 455; Meehan v. Bachelder, 73 
N. H. 113, 59 A 620, 6 AnnCas 462. 

7, Peo. v. Londoner, 13 Colo. 303, 
22 P 764, 6 LRA 444; State v. Nor- 
borne Land Drain. Dist. Co., 290 Mo. 
91, 234 SW 344. 

{a] Origin and early use.—(1) 
Little is known of the origin of this 
remedy, its history being obscured in 
antiquity (Brooks v. State, 26 Del. 1, 
79 A 790, 51 LRANS 1126, AnnCas 
1915A 1133; Kosman v. Thompson, 204 
Iowa 1254, 215 NW 261) (2) to such 
an extent “that no courts or law writ- 
ers have yet attempted to state the 
exact time when it first came into use” 
(State v. Elliott, 13 Utah 200, 203, 44 
P 248). (8) It was used at least as 
early as the reign of Richard I (State 
v. Stewart, 11 Del. 359; Kosman v. 
Thompson, supra; State v. Moores, 56 
Nebr. 1, 76 NW 530; State v. Elliott, 
supra; Darley v. Reg., 12 Cl. & F. 520, 
8 Reprint 1513), (4) and it first ap- 
peared upon the Hnglish statute books 
in the statute 6 Edw. I, known as the 
of Gloucester (State v. 
Moores, supra; High Extraord. Leg. 
Rem. (3d ed) p 544 et seq). (5) “Quo 
warranto had its origin in the theory 


[§ 2] 2. Writ of Quo Warranto. 
warranto is an ancient® common-law® writ and rem- 
edy. Indeed, it is one of the most ancient’ and im- 
portant® writs known to the common law. 
cient writ was in the nature of a writ of right for the 
king, against him who claimed or usurped any office, 
franchise, or liberty, to inquire by what authority 
he supported his claim, in order to determine the 
right, or, in the ease of nonuser, long neglect, misuser, 
or abuse of a franchise, a writ commanding defend- 
ant to show by what warrant he exercised such fran- 
chise, never having had any grant of it, or having 
forfeited it by neglect or abuse.® 


The writ of quo 


The an- 


The writ has been 


that all special privileges (franchis- 
es) which are conferred upon an in- 
dividual or corporation, and do not be- 
long to the citizens of the county gen- 
erally as a matter of common right, 
are the gift or grant of the king. 
When therefore it was claimed that 
such special privilege had been 
usurped without gift or grant there- 
of from the sovereign, or where the 
privilege so conferred was alleged to 
have been abused or the conditions 
thereof had not been observed a writ 
was issued at the suit of the crown 
requiring the party charged with the 
usurpation to appear and show by 
what warrant or authority he assumed 
to exercise the privilege thus chal- 
lenged.’”’ State v. Des Moines City R. 
Co., 135 Iowa 694, 701, 109 NW 867. 

8. Peo. vy. Londoner, 13 Colo. 303, 
22 P 764, 6 LRA 444, 

9. Dak.—Terr. _ v. Hauxhurst, 3 
Dak. 205, 14 NW 432. 

Ind.—Bush v. State, 189 Ind, 467, 
119 NE 417. 

Kan.—State vy. Graham, 13 Kan. 136. 

Minn.—State v. Kent, 96 Minn. 255, 
104 NW 948, 1 LRANS 826, 6 AnnCas 


905. : 
Atty.-Gen., 33 


Miss. 
Miss. 508. 

Mo.—State v. St. Louis Perpetual 
Mar., etc., Ins. Co., 8 Mo. 330. 

N. .Yi— Peo, _v; Thacher, 55 N. Y. 
525, 14 AmR 312; Peo. v. Pease, 30 
Barb. 588, 591 [aft 27 N. Y. 45]; Peo. 
v. Platt, 10 NYSt 717; Thompson v. 
Peo., 23 Wend. 537. 

Or.—State v. Sengstacken, ON Or: 
455, 122 P 292, AnnCas1914B 230. 

R. L.—State v. Brown) 5 Ra 1% 

Fanhostate Wie Allen, (Ch. AL) 5% 
SW 182, 190. 

Utah.—State v. Elliott, 13 Utah 200, 
44 P 248. 


Kee -—Rex v. Speyer, [1916] 1 K. B. 
Australia.—Rex vy. Macfarlane, 32 
Cc. L. 518. 


Austr, 


310 [51 C.J.] 


obsolete in England for: centuries,!® having been 
abandoned probably because of the length of its 
process,'! and the nature of the judgment!? which 
was conclusive even against the crown.?? 

{§ 3] 3. Information in Nature of Quo Warran- 
The ancient writ of quo warranto't® was sue- 
ceeded by an information in the nature of quo war- 
ranto,'® which, while differing in origin,!’ form,'® 
and procedure!® from the ancient writ, was likewise 
of a prerogative character?® and was employed for 
the same purpose, namely, to try the right to an office 
The information, with the criminal 


to.14 


or franchise.?! 


3 Blackstone Comm. p 262 [cit or 
quot in whole or in part State v. Ash- 
ley, 1 Ark. 279, 304]. To same effect 
Brooks v. State, 26 Del. 1, 79 A 790, 51 
LRANS 1126, _AnnCasi915A 1133; 
Com. v. Lexington, ete., Turnp. Road 
Cor, 45) Ky, 39%e sJacobl Law). [auot 
Terr. v. AShenfelter, 4 N. M. 85, 90, 12 
Peso 

[a] Other definitions.—(1) ‘The 
most appropriate remedy for the 
King, by which he may at pleasure 
require any subject exercising a pub- 
lic franchise or authority which he 
cannot legally exercise without some 
grant or authority from the crown, to 
show by what warrant or authority he 
exercises it, and thereupon demand 
and have a judicial trial and determi- 
nation of the legal right of the de- 
fendant to exercise such office or fran- 
ehise.” State v. Evans, 3 Ark. 585, 
588, 36 AmD 468. (2) “An original 
writ out of chancery, directing the 
sheriff to summon the defendant to 
appear before the king, or his justices 
itinerant, when they should come in- 
to the county, and show by what war- 
rant he claimed the franchise men- 
tioned in the writ.” State v. Stewart, 
32 Mo. 379, 381. (3) “A prerogative 
writ, to be applied for on behalf of 
the crown as a matter of right, as 
against one who had usurped fran- 
chises or liberties, and for the purpose 
of enquiring by what right he claimed 
to do so. Buckman v. State, 34 Fla. 
48, 56, 15 S 697, 24 LRA 806. (4) “A 
high prerogative writ in the nature of 
a writ of right for the crown against 
a usurper of an office or a franchise, 
whereby the authority of the usurper 
was inquired into and the right de- 
termined.” Brown v. Dairy, etc., 
Comr:. 15 Pa: Dist. $29, 830, 32 Pa: 
Co. 520. (5) “A writ of right for the 
king, against him who usurps or 
claims any franchises or liberties, to 
say by what authority he claims 
them.’ Comyns Dig. [quot State v. 
Graham, 13 Kan. 136, 143; State v. 
Kent, 96 Minn. 255, 261, 104 NW 948, 
1 LRANS 826, 6 AnnCas 905; State v. 
Meek, 129 Mo. 431, 436, 31 SW 913]. 
To same effect Ames v. Kansas, 111 
U.S. 449, 460, 4 SCt 437, 28 L. ed. 482. 
(6) “A writ by which the government 
began its action to recover an office or 
franchise from the person or corpora- 
tion in possession of it.’ State v. 
Wright, 10 Heisk. (Tenn.) 237, 243. 
(7) “A writ which issued to bring the 
defendant before the court to show 
by what authority he claimed an office 
or franchise.” Peo. v. Dashaway As- 
soc., 84 Cal. 114, 118, 24 P 277, 12 LRA 


nts We 

10. U. S.—Ames v. Kansas, 111 U. 
S. 449, 4 SCt 487, 28 L. ed. 482. 

Hawaii.—Matter of Sherwood, 22 
Hawaii 385, 388 [cit Cyc]. 

Ind.—Bush v. State, 189 Ind. 467, 
119 NE 417. 

Minn.—State v. Kent, 96 Minn. 255, 
101 NW 948, 1 LRANS 826, 6 AnnCas 
905. 

Mo.—State v. Equitable Loan, etc., 
Co., 142 Mo. 325, 41 SW 916; State v. 
St. Louis Perpetual Mar., etc., Co., 8 
Mo. 330. 

N. H.—Meehan v. Bachelder, 73 N 
H. 113, 59 A 620, 6 AnnCas 462. 

Okl.—Jarman y. Mason, 102 Okl. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numer. 


QUO WARRANTO 


visions. + 


278, 229 P 459. 

_ [a] Writ fell into disuse with ces- 
sation of court of eyre.—State v. 
Stewart, 32 Mo. 379; State v. Charles- 
ton, 8S. C. L, 36. See Rex v. Marsden, 
8 Burr. 1812, 97 Reprint 1113, W. BI. 
579, 96 Reprint 335 (probably). 

11. Lindsey v. Atty.-Gen., 33 Miss. 
508; State v. Equitable Loan, etc., Co., 
142 Mo. 325, 41 SW 916; State v. St. 
Louis Perpetual Mar., ete., Ins. Co., 8 
Mo. 330; State v. Sengstacken, 61 Or. 
455,122, P4292. AnnCasl914 Bi 230; 
State v. Elliott, 13 Utah 200, 44 P 248. 

12. State v. Kent, 96 Minn. 255, 101 
NW 948, 1 LRANS 826, 6 AnnCas 905; 
State v. Sengstacken, 61 Or. 455, 122 
P 292, AnnCas1914B 230. 

13. See infra § 86. 

14. Informations generally see In- 
dictments and Informations § 16 et 
seq; Information 31 C. J. p 1187; In- 
USS in) Civils Casési sis Cae Jorp 
1188. 


15. See supra § 2. 

16. U. S.—Ames v. Kansas, 111 U. 
S. 449, 4 SCt 4387, 28 L. ed. 482, 

Cal.— Peo. v. Dashaway Assoc., 84 
Caled lan 24) Pinntale eRe Agha: 

Colo.—Peo. v. Londoner, 13 Colo. 
303, 22 P 764, 6 LRA 444. 

Del.—Brooks v. State, 26 Del. 1, 79 
aie 51 LRANS 1126, AnnCas1915A 

Fla.—State v. Sarasota, 92 Fla. 563, 
as S 473; State v. Gleason, 12 Fla. 

Hawaii.—Matter of Sherwood, 22 
Hawaii 385, 388 [cit Cyc]. 

Ill.—Peo. v. Fullenwider, 329 Ill. 65, 
160 NE 175; Peo. v. Crowe, 327 Ill. 106, 
158 NE 451; Peo. v. Gartenstein, 248 
Ill. 546, 94 NE 128; Peo. v. Healy, 230 
Ill. 280, 82 NE 599. 

Ind.—Bush v. State, 189 Ind. . 467, 
119 NE 417. 

Mass.—Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 848, 28 LRA 455. 

Miss.—Redmond v. State, 152 Miss. 
54, 118 S 360; Lindsey v. Atty.-Gen., 
33 Miss. 508. 

Mo.—State v. Stewart, 32 Mo. 379; 
State v. St. Louis Perpetual Mar., etc., 
ENS Colt eSe Mons 80% 

R. I.—State v. Kearn, 17 R. I. 391, 
ZIMA. B22 1018: 
pacts ere v. Wright, 10 Heisk. 

Eng.—Rex v. Speyer, [1916] 1 K. B. 


595; Rex v. Marsden, 3 Burr. 1812, 97 
Reprint 1113, W. Bl. 579, 96 Reprint 
33 


Ont.—Rex v. Roberts, 26 Ont. L. 
263, 3 OntWN 1089, 22 OntWR 50, 4 
DomLR 278. 

17. Brooks v. State, 26 Del. 1, 79 
A 790, 51 LRANS 1126, AnnCas1915A 
nh lesa% 

{a] Origin.—(1) The exact time 
when the proceeding in the nature of 
quo warranto was introduced is un- 
certain. State v. Ashley, 1 Ark. 279; 
Redmond vy. State, 152 Miss. 54, 118 S 
3860; Terr. v. Ashenfelter, 4 N. M. 85, 
12 P 879; Rex v. Speyer, [lO TG: ike. 
B. 595. (2) The remedy is of common- 
law origin (Brooks v. State, 26 Del. 1, 
79 A 790, 51 LRANS 1128, AnnCas 
1915A 1133; Peo. v. Fullenwider, 329 
Tll. 65, 160 NE 175; Atty.-Gen. v. Sul- 
livan, 163 Mass. 446, 40 NH 8438, 28 
LRA 455; State v. Consolidated Schooi 
Dist. No. 1, 277 Mo. 458, 209 SW 938; 


are constitutional, 
adopting,”® defining,?® or regulating?“ the remedy 
of quo warranto, or proceedings in the nature there- 
of, and in some states the code or statutory provisions 
have abolished both the writ of quo warranto and 
the information in the nature of quo warranto?§ 
and substituted an action or statutory proceeding 
therefor,?® nevertheless the substance of the remedy 


[§§ 2-4 


features thereof discarded,?? continues to be an 
available remedy in a number of jurisdictions.** 

[§ 4] 4. Under Constitutional and Statutory Pro- 
While in a number of jurisdictions there 


code, or statutory provisions 


State v. People’s Ice Storage, etc., Co.,. 
246 Mo. 168, 151 SW 101; State vy. 
Hardie, 23 N. C. 42), (3) and was em- 
ployed prior to the passage of 9 Anne 
c 20 (Brooks v. State, 26 Del. 1, 79 A 


790, 51 LRANS 1128, AnnCas1915A 
1133; Rex vy. London, 3 How. St. Tr. 
545; Rex v. Hertford,,1 Salk. 374, 91 


Reprint 325). (4) However, informa- 
tions in the nature of quo warranto-: 
were regulated by the statute (State 
v. Stewart, 32 Mo. 379; State v. Har- 
die, 23 N. C. 42); (5) as a mode of in- 
vestigating and determining — civil 
rights between private parties (State 
v. Ashley, 1 Ark. 279; Peo. v. Healy, 
230 Ill. 280, 82 NE 599), (6) on the 
relation of a private person (see in- 
fra § 41), (7) they seem to owe their 
origin and existence to this statute; 
and it is said that the statute forms 
the basis of the remedy in the United 
States (State v. Birmingham Water 
Works Co., 185 Ala. 388, 64 S 23, Ann 
Cas1916B 166; State v. Sarasota, 92 
Fla. 563, 109 s 473). 

18. See ier aeS ie 

19. See infra §§ 35, 54. 

20. Peo. v. Fullenwider, 329 Ill. 65, 
160 NE 175; Jarman v. Mason, 103 
Okl. 278, 229 P 459: State v. Elliott, 
13 Utah "200, 44 P 248. 

21. Brooks v. State, 26 Del. 1, 79 A 
51 LRANS 1126, AnnCas1915A 
: State v. Elliott, 13 Utah 200, 44 


See infra § 7. 

See passim infra § 4 et seq. 

Provisions as to quo warranto 
ee ae information see in- 
ra 

25. See constitutional and statu- 
tory provisions. 

[a] Adoption as part of common 
law.—(1) An information in the na- 
ture of a writ of quo warranto “was 
a part of that vast mass of remedies 
for wrongs which was brought over 
by the early English settlers, and 
which by statutory and constitutional 
enactments, beginning in 1736 (Laws 
of Delaware Vol. 1, pp. 121, 122) and 
concluding only with the existing Con- 
stitution, was by the general adoption 
of the powers of the King’s Bench, 
made a part of our civil judicature.” 
Brooks v. State, 26 Del. 1, 35, 79 A 790, 
51 LRANS 1126, AnnCas1915A 1133. 
(2) On adoption of the common law, 
the state of Texas adopted the remedy 
of quo warranto against corporations. 
State v. Southern Pac. R. Co., 24 Tex. 
80. (8) Adoption of 9 Anne ec 20 in 
some, but not in other, states see 
Common Law § 22 note 30 [ce] (8), (9). 

26. See statutory provisions. 

[a] Statutory definition.—“By sec- 
tion 779 of the Revised Statutes, quo 
warranto is defined to be a writ by 
which The People of Porto Rico com- 
mence an action to recover an office or 
a franchise from the person or corpo- 
ration in possession of the same.’ 
Sanpiie 2 v. Feuille, 10 Porto Rico 408, 


27. 
sions. 

Statute of 9 Anne c 20 see supra § 3. 

28. See code and statutory provi- 
sions. 

Validity of statutes abolishing or 
changing remedy see infra § 9. 

29. See code and statutory provi- 


—~ 


See code and statutory provi- 


§§ 4-6] 


remains the same under such provisions.?° 

[§ 5] 5. Synonymous Use of Terms. Sometimes 
the term “quo warranto” is used to describe, not only 
proceedings under the common-law writ of quo war- 
ranto,** but also proceedings under an information 
in the nature of a writ of quo warranto*? or similar 
Also the distinctions between 
a writ of quo warranto and information in the nature 
of quo warranto are frequently disregarded** and 
the terms used as synonymous and convertible.*® 

Constitutional provisions relating to the issuance 
of writs of quo warranto are construed to compre- 
hend proceedings by information in the nature of 


statutory remedies.?? 


quo warranto*® or a statutory action for th 


ery of similar relief.?7 


As used in some statutes, the term “quo warranto” 


sions. 

30. Ala.—State v. Birmingham 
Water Works Co., 185 Ala. 388, 64 S 
28, AnnCasi916B 166. 

Dak.—Terr. v. Hauxhurst, 3 Dak. 
205, 14 NW 432. 

Mis s.—Newsom vy. Cocke, 44 Miss. 
352, 7 AmR 686. 

N. Y.—Peo. v. Broadway R. Co., 126 
N. Y. 29, 26 NE 961; Peo. ‘v. Hall, 80 
aN Ys 117; Peo. v. Albany, etc., R. Co., 
Dean er ks 161 [rev 5 Lans. 25, mod i 
Lans. 308, 55 Barb. 344, 7 AbbPrNS 
265, 38 HowPr 228, and aff 2 Lans. 
459, 57 Barb. 204 (aff 8 AbbPrNS 122, 
39 HowPr 49)]; Peo. v. Thacher, 55 
N. Y. 525, 14 AmR 312; Peo. v. Pease, 
30 Barb. 588 [aff 27 N. Y. 45, 84 AmD 
Peo. v. Bleecker St., ete., R. Co., 
577, 124 NYS 782 [aff 140 
App. Div. 611, 125 NYS 1045 (aff 201 
N. Y. 594-mem, 95 NE 1136 mem)]; 
Peo. v. Platt, 10 NYSt 717. 

N. D.—Wishek y. Becker, 10 N. D. 
63, 84 NW 590. 

Or.—State v. Evans, 82 Or. 46, 160 
P 140; State v. Tillamook, 62 Or. 332, 
124 P 637, AnnCas1914C 483; State v. 
Sengstacken, 61 Or. 455, 122 P 292, 
AnnCas1914B 230. 

Pa.—Com. v. Cullen, 13 Pa. 133, 53 
AmD 450; Com. v. Burrell, 7 Pa. 34. 


spa ager cet v. De Gress, 53 Tex. 
387. 

Vt.—State v. Boston, etc., R. Co., 25 
Vt. 433. 

Wis.—State v. Steber, 154 Wis. 505, 
143 NW 156. 

See Monfette v. Verville, 34 Que. K. 


B. 452 (although a code proceeding is 
of the nature of a prerogative writ of 
. quo warranto, it is not subject to all 
the rigorous rules applying to that 
writ). 

[a] Coextensive scope.—‘‘Our stat- 
utes (sections 5450-5472, Code 1907) 
first found in the Code of 1852 are in- 
tended to furnish a remedy coexten- 
sive in scope with the common-law 
information in the nature of quo war- 
ranto.” State v. Birmingham Water 
Works Co., 185 Ala. 388, 401, 64 S 238, 
AnnCas1916B 166. 

{b] In Tennessee (1) neither the 
writ nor information in the nature of 
quo warranto were ever in force. 
State v. Standard Oil Co., 120 Tenn. 
86, 110 SW 565 [aff 217 'U. S. 413, ay 
Sct 543, 54 L. ed. 817]; Atty. -Gen. 
Leaf, 9 Humphr. 753; State vy. Turk, 
Mart. & Y. 287; Boring v. Griffith, 1 
Heisk. 456; Hyde v. Trewhitt, 7 Coldw. 
By 9) However, the remedy given 
by Code § 5165, although of greater 
scope and vigor than the ancient writ 
(State v. Wright, 10 Heisk. 2387), (3) 
is a proceeding in the nature of quo 
warranto (State v. Brown, 157 Tenn. 
39,6 SW (2d) 560; State v. Robertson, 
5 Tenn. Civ. A. 438). 

31. Jarman v. Mason, 102 Okl. 278, 
P 459, 460 [quot.Cyc]. 

Jarman v. Mason, supra. 
[a] Explanation of use of term.— 
“The expression ‘writ of quo warran- 
to’ is a short and more convenient 
term than the cumbersome ‘informa- 
tion in the nature of quo warranto.’ 
It can therefore readily be understood 


QUO WARRANTO 


ney ex officio,*® 


the recov- 
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is deemed to refer to “an information in the nature 
of quo warranto” as existing at common law.?® 
[§ 6] B. Form and Nature—l. In General. 
warranto is an extraordinary remedy.®® 
where an information is filed by a prosecuting attor- 


Quo 
At least 


a quo warranto proceeding is of a 


public nature,#1 and is not a personal action,*? it 
being rather an inquisition which the sovereignty, 
by its courts, institutes to ascertain whether its pre- 
rogative rights have been invaded;** but a proceed- 
ing by information to try title to an office is personal 
as to the persons claiming the office,#* and in the 
sense that it 1s against an individual,*® rather than 
against an officer as such.*® 


While quo warranto is 


a direct, rather than a collateral, attack upon the 


| why legislators, courts, and law writ- 


ers say ‘quo warranto’ when they 
mean ‘information in the nature of 
quo warranto.’” State v. Elliott, 13 
Utah 200, 205, 44 P 248. 

33. Jarman v. Mason, 102 Okl. 278, 
229 P 459, 460 [quot Cyc]. 

[a] For want of better term, the 
court may speak of a statutory action 
as a “quo warranto proceeding” or 
“proceeding in the nature of quo war- 
ranto,” although, in the strict com- 
mon- -law sense, it is neither. State v. 
Des Moines City R. Co., 135 Iowa 694, 
703, 109 NW 867. 

[b] Convenience.—‘‘Old names 
have been retained and are commonly 
used as the most convenient way of 
referring to the subject.’ State v. 
Steber, 154 Wis. 505, 514, 143 NW 156. 

34. Moody v. Lowrimore, 74 Ark. 
421, 86 SW 400. 

35. Colo.—Peo. _v. Keeling, 4 Colo. 
129. 

Fla.—State v. Anderson, 26 Fla. 240, 
8S 1; State v. Gleason, 12 Fla. 190. 

Mass.—Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 8438, 28 LRA 455. 

Minn.—State v. Tracey, 48 Minn. 
497, 51 NW 613. 

Miss.—Redmond v. State, 152 Miss. 
54, 118 8 360. 

i ate v. Merny 3 Mo. 278. 
20°N.. Je 


N. 
Eq. 135, 

N. Y.—Atty. eae: v. Utica Ins. Co., 
2 Johns. Ch: 37 

N. OC ehiwaee v. Lawrence, 190 
N. C. 441, 130 SE 35. 

Wis.—State v. Baker, 38 Wis. 71; 
State v. West Wisconsin R. Co., 34 
Wis. 197; State v. Messmore, 14 Wis. 
115; Atty.-Gen. v. Barstow, 4 Wis. 
567; Atty.-Gen. v. Blossom, 1 Wis. 
317. ‘ 

a AA Saeae oa v. Miller, 2 N. B. 

q 

[a]. Identical definitions.—“‘Quo 
warranto, or information in the nature 
of quo warranto, is the remedy or pro- 
ceeding whereby the State inquires in- 
to the legality of the claim which a 
party asserts to an office or franchise, 
and to oust him from its enjoyments 
if the claim be not well founded, or 
to have the same declared forfeited, 
and recover it, if, having once been 
rightfully possessed and enjoyed, it 
has become forfeited for misuser or 
nonuser.” 2 Spelling Injunctions and 
Other Extraordinary Rem. § 1765 
[quot Moody v. Lowrimore, 74 Ark. 
421, 424, 86 SW 400]. 

36. Ark.—State v. Leatherman, 38 
Ark. 81. 

Colo.—Peo. v. Boughton, 5 Colo. 487; 
Peo. v. Keeling, 4 Colo. 129. 

Fla.—State v. Anderson, 26 Fla. 
240, 8 S 1; State v. Gleason, 12 Fla. 
190. 

Mo.—State v. Equitable Loan, etc., 
Assoc., 142 Mo. 325, 41 S 916. 

S. D.—State v. Gardner, 3 S. D. 553, 
54 NW 606. 

Utah.—State v. Elliott, 13 Utah 200, 
44 P 248. 

Wis.—State v. West Wisconsin R. 
Co., 34 Wis. 197. 


record or other matter assailed,*’ it is not a writ of 


[a] In Missouri (1) the rule stated 
in the text obtains (State v. Standard 
Oil Co., 218 Mo. 1, 116 SW 902 [aff 
224 U.S. 270, 82 SCt 406, 56 L. ed. 760, 
AnnCas1913D 936]; State v. Equitable 
Loan, etc., Co., 142 Mo. 325, 41 SW 916; 
State v. Stewart, 32 Mo. 379), (2) not- 
withstanding a recognition of a dis- 
tinction between the terms (State v. 
Standard Oil Co., supra; State v. Equi- 
table Loan, etc., Co., supra; State v. 
Stone, 25 Mo. 555; State v. St. Louis 
pga Mar., ete., Ins# Cow savro: 


37. Jarman v. Mason, 102 Okl. 278, 
229 P 459; Newhouse v. Alexander, 
27 OkKl, 46, 110 P 1121, 30 LRANS 602, 
AnnCas1912B 674. See Peo. v. Dash- 
away Assoc., 84 Cal. 114, 24 P 277, 12 
LRA 117 (it makes little difference 
whether or not such a constitutional 
provision, and an amended code pro- 
vision conforming thereto, repeal a 
code chapter providing for an action 
against persons who usurp offices or 
franchises, as the power under a writ 
of quo warranto is quite as broad as 
under the statute). 


38. State v. Tracy, 48 Minn. 497, 51 
NW 613. 
39. Cadwell v. Teaney, 199 Ind. 


634, 157 NE 51; State v. Wyandotte 
County, 147 Kan. 151, 230 P 531: Wit= 
tle v. Davis, 80 Kan. 777, 104 P 560; 
Wilner’s Pet., 12 Pa. Dist. & Co. 680; 
Com. v. Sesqui-Centennial Exhibition 
Assoc., 8 Pa. Dist. & Co. 77. 

40. State v. Consolidated School 
Dist. No. 1, 277 Mo. 458, 209 SW 938. 

[a] Where private person is re- 
lator, the proceeding is purely stat- 
utory and the statute determines the 
character of the action. State v. Con- 
solidated School Dist. No. 1, 277 Mo. 
458, 209 SW 938. 

41. Peo. v. Milk Producers’ Assoc., 
60 Cal. A. 439, 212 P 957; Peo. v. Lon- 
doner, 13 Colo. 308, 22 P 764, 6 LRA 
444; Com. v. Lexington, ete., Turnp. 
Road Co., 6 B. Mon. (Ky.) 397; Terr. 
v. Virginia Road Co., 2 Mont. 96. \ 

Restriction of subject matter of 
remedy to public offices or franchises 
see infra §§ 10, 12. 

42. Anderson v. Myers, (N. J. Sup.) 
67 A 1036; Atty.-Gen. v. Delaware, 
etc.; R. Col 38° Ne side Sees 

43. Anderson v. Myers, (N. J. Sup.) 
67 A 1036; Atty.-Gen. v. Delaware, 
ete, RCo, SSN. IS Es 2 

44. State v. Broatch, 68 Nebr. 687, 
94 NW 1016, 110 AmSR 477; Rhodes 
v. Love, 153 N. C. 468, 470, 69 SE 436 


tert Cree 

45. State v. Leib, 17 N. M. 270, 125 
B6Ors 3 

46. State v. Leib, supra. 

47. Peo. v. McDonald, 264 Ill. 514, 
106 NE 501, AnnCas1915C 31; Daniels 
v. Newbold, 125 Iowa 1938, 196, 100 
NW 1119; ‘State v. Dougan, 305 Mo. 


383, 264 Sw 997; Govt. v. Springer, 50 
Philippine 259. 

“Quo warranto’ is in the nature of 
a direct proceeding, in which the title 
to the office as evidenced by the rec- 
ord is assailed.” Daniels v. Newbold, 
supra. 


312 [51 C.J.] 


correction or review.*8 
Legal or equitable nature. 


[a] “One main purpose of a quo 
warranto is to go beyond the record 
to the very truth of the appoint- 
ment.” State v. Kennedy, 69 Conn. 
220, 227, 37 A 508. 

48. State v. Dougan, 305 Mo. 383, 
264 SW 997; State v. Norborne Land 
Drain. Dist. Co., 290 Mo. 91, 2834 SW 
344; State v. Albany Drain. Dist., 
290 Mo. 33, 234 SW 339; State v. Flem- 
ing, 158 Mo. 558, 59 SW 118. 

[a] It is not office of proceeding 
in the nature of quo warranto “to op- 
erate as a writ of error or by way 
ofian appeal to review the final judg- 
ment of a court of record in a case 
wherein that court had jurisdiction of 
the parties and the subject matter of 
the litigation and has rendered a judg- 
ment disposing of the matter pend- 
ing before it upon the merits, al- 
though érror may have intervened in 
the entering of the judgment.” Peo. 
v. Waite, 213 Ill. 421, 422, 72 NE 1087. 

Quo warranto to review proceedings 
for removal of municipal officer see 
Municipal Corporations § 1124. 

49. Jones v. McElreath, 167 Ga. 
, 833, 146 SE 734; Cadwell v. Teaney, 

£99 Ind. 634, 157 INE 51 State iv. 
Bright, 298 Mo. 335, 250 SW 599; State 
v. Hall, (Mo.) 228 SW 1055; State v. 
Alt, 26 Mo. A. 673; Peo. v. Albany, 
ete:,, Re Co., 54 N.Y. 1613. Atty.-Gen. 
v. Utica Ins. Co., 2 Johns. Ch. (N. Y.) 
8T1. 

50. State v. People’s Ice Storage, 
etc., Co., 246 Mo. 168, 151 SW 101. 

' 51. Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 843, 28 LRA 455; 
State v. Kent, 96 Minn. 255, 101 NW 
948, 1 LRANS 826, 6 AnnCas 905; 
State v. Elliott, 13 Utah 200, 44 P 248; 
Rex v. Roberts, 26 Ont. L. 263, 3 Ont 
WN 1089, 22 OntWR 50, 4 DomLR 278. 

52. State v. Robertson, 5 Tenn. Civ. 
A. 438. 

53. See cases infra this note, 

{a] Information in nature of quo 
warranto, is not regarded as an action 
in some jurisdictions. Atty.-Gen. v. 
' Delaware, etc., R. Co., 38 N. J. L..282; 
Everet v. Roe, 26 N. J. L. 215. 

[b] Even though designated civil 
action by statute, quo warranto is, 
nevertheless, a special proceeding by 
force of statute in some jurisdictions. 
State v. Columbus, etc., Electric Co., 
104 Oh. St. 120, 185 NE 297. 

54. Peo. v. Los Angeles, 93 Cal. A. 
58252269. P 934: 

[a] Information in nature of quo 
warranto is action.—Robertson v. 
State, 109 Ind. 79, 10 NE 582, 643; Ex 
p. Murchie, 42 N. B. 541. 

[b] Statutory action.—(1) A civil 
action substituted by code or statute 
for the writ of quo warranto and pro- 
ceedings by information in the na- 
ture of quo warranto (see supra § 4) 
(2) is, of course, an action (State v. 
Tollison, 95 S. C. 58, 78 SE 521). 

“Action” see Actions § 1. 

55. Peo. v. Los Angeles, 93 Cal. 
A. 532, 269 P 934; Robertson v. State, 
109 Ind. 79, 10 NE 582, 643 (informa- 
tion in nature of quo warranto). 

“Special proceeding” see Actions § 
Doe 

56. Particular procedural matters 
as governed by civil or criminal rules 
see infra §§ 35, 54. 

57. Archbold v. Huntington, 34 Ida. 
558, 201 P 1041; Daugherty v. Nagel, 
27 Ida. 511, 149 P 729; Peo. v. Green, 


Generally speaking, 
quo warranto proceedings are of a legal, rather than 
an equitable, nature,*® and equitable rules are not 
applicable to them;°° but the writ originally issued 
out of chancery,°** and in a few states the proceeding 
in the nature of quo warranto authorized by code 
or statute is equitable in character.®? 

Action or special proceeding. Except in some ju- 
risdictions,®? a quo warranto proceeding is an ac- 
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tion,’ and not a special proceeding.®® 


1 Ida. 235. 

58. U. S.—Ames v. Kansas, 111 U. 
S. 449, 4 SCt 437, 28 L. ed. 482; Klein 
v. Wilson, TE (24) 772 [aff 7 F. (2d) 
Oe 3 Illinois v. Illinois Cent. R. Co., 
33 Fed. 721. 

Ala.—Fraser v. State, 216 Ala. 426, 
113 S 289; Belding v. State, 214 Ala. 
380, 107 S 853; State v. Matthews, 
153 Ala. 646, 45 S 307; State v. Price, 
50 Ala. 568. 

Cal.—Peo. v.. Los Angeles, 93 Cal. 
AY 5323) 269) Peosds ; 

Del.—State v. Biedler, 29 Del. 262, 

. Compare State v. Kuhns, 
. 416, 89 A 1; Brooks v. State, 
. 1, 79 A 790, 51 LRANS 1126, 
AnnCas1915A 1133 (both cases stating 
that a proceeding by information is, 
in theory, a prosecution). 
92 Fla. 


109 S 473; State v. Gleason, 12 
190. 
Ga.—Milton v. Mitchell, 139 Ga. 


77 SE 821. 

Ill.—Peo. vy. Barber, 289 Ill. 556, 

124 NE 594; Peo. v. Union Dist. 
1 Drain. Comrs,., 282 Ill. 514, 118 NE 
742°. Peo.) v. Heidelberg Garden Co, 
233 Ill. 290, 84 NE 230 [aff 124 Ill. A. 
331]; Peo. v. “Healy, 230 Il]. 280, 82 
NE 599, 15 LRANS 603; Peo. v. Bru- 
ennemer, 168 Ill. 482, 48 NE 43; Peo. 
v. Boyd, 132 Ill. 60, 23 NE 342; Ens- 
minger v. Peo., 47 Ill. 384, 95 AmD 
495; Peo. v. Shaw, 13 Ill. 581. But 
see Wiggins v. Chicago, Gor tik S372 
(dictum that information in the na- 
ture of quo warranto is quasi crim- 
inal). Contra Smith v. Peo., 44 Ill. 16. 

Ind.—State v. Gerdink, 173 Ind. 245, 
90 NE 70; Robertson v. State, 109 Ind. 
79, 10 NE 582, 643; Reynolds v. State, 
61 Ind. 392; State Bank v. State, 1 
Blackf. 267. 

Kan.—Jansky v. Baldwin, 120 Kan. 
332, 243 P 302, 47 ALR 476; State v. 
Harper, 94 Kan. 478, 146 P 1169, Ann 
Cas1917B 464. 

Me.—Fellows v. Eastman, 126 Me. 
147, 1386 A 810; State v. York Light, 
etc,, Co., 113 Me. 144, 93 A 61. 

Mass.—Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 843, 28 LRA 455. 

Miss.—Rodney Commercial Bank vy. 
State, 12 Miss. 439. 

Mo.—State v. Norborne Land Drain. 
Dist. Co., 290. Mo. 91, -234 SW 344; 
State v. Arkansas Lumber Co., 260 Mo. 
212, 169 SW 145; State v. Standard 
Oil Co., 218 Mo. 1, 116 SW 902 [aff 
224 U.S. 270, 32 SCt 406, 56 L. ed. 
760, AnnCas1913D 936]; State v. Tay- 
lor, 208 Mo. 442, 106 SW 1023, 13 Ann 
Cas 1058; State v. Equitable Loan, 
etc., Co,, 142 Mo. 325, 41 SW 916; 
State, vi Wail, 53) Mos, 97) Staten: 
Kupferle, 44 Mo. 154, 100 AmD 265; 
State v. Lawrence, 38 Mo. 535; State 
v. Stewart, 32 Mo. 379; State v. Lingo, 
26 Mo. 496; State v. Huffman, (A.) 
248 SW 985. Compare State v. Busi- 
ness Men’s Club, 178 Mo. A. 548, 562, 
163 SW 901 (“Quo warranto proceed- 
ings are in the nature of a public 
prosecution, having for their object 
the recovery to the State of usurped 
or forfeited franchises’’). 

N. H.—Meehan v. Bachelder, 73 N. 
H. 113, 59 A 620, 6 AnnCas 462. 

N. J.—Atty.-Gen. v. Delaware, etc., 
R. Co., 38 N. J. L. 282. Contra Everet 
v. Roe, 26 N. J. L. 215. 

N. M.—State v. Huller, 23 N. M. 306, 
168 P 528, 1 ALR 170 [certiorari den 


[§ 7] 2. Civil or Criminal.°° 
jurisdictions wherein the proceeding is regarded as 
quasi eriminal,®* it is, and for some time has been, 
a rule that the remedy of quo warranto, or an action 
or proceeding in the nature thereof, whether denom- 
inated a quo warranto proceeding, an information in 
the nature of quo warranto, or a statutory remedy, 
is civil and not eriminal.®§ 
warranto was strictly a civil remedy.°® 


Except in a few 


The ancient writ of quo 
Originally 


246 U. S. 667 mem, 38 SCt 336 mem, 
62 ab; ed. 929 mem]. 

. Y.—Bissell v. Michigan Southern, 
sua RR. Go., '22 NW Y.'258:) Peo. v. Cook, 
SiENGaava 67, 59 AmD 451; Peo. v. Rich— 
ardson, 4 Cow. 97; Peo. v. Utica Ins. 
Co., 15 Johns. 358, 8 AmD 243. 

N. C.—Giles v. Hardie, 23 N. C. 42. 

N. D.—State v. Gamble-Robinson 
Fruit Co., 44 N. D. 376, 176 NW 1038. 

Pa.—Com. v. Browne, 1 Serg. & R. 
382; Com. v. Sesqui-Centennial Exhi- 
bition Assoc., 8 Pa. Dist. & Co. 77. 
Contra Com. v. Altoona, etc., Connect- 
Ine -RaGo., yo a. Cos iGs te 

Porto Rico. —Santiago v. Feuille, 10 
Porto Rico 408. 

S. C.—State v. Sanders, 118 S'Ce 
498, 110 SE 808. 

Tex.—State v. De Gress, 53 Tex. 
387; Pease v. State, (Civ. A.) 228 
SW 269. 

Vt.—State v. Watson, 96 Vt. 131, 117 
A 663; State v. Smith, 48 Vt. 266. 

Wis.—State v. Norcross, 132 Wis. 
534, 545, 112 NW 40, 122 AmSR 998. 

Man.—Tuttle v. Quesnel, 19 Man. 20, 
10 WestLR 722. 

N. B—Ex p. Murchie, 42 N. B. 541. 

“Quo warranto is a civil action to 
redress a public wrong or. enforce a 
public right.” State v. Norcross, su- 
pra. 

“The proceeding is a civil remedy to 
call upon the defendant to show by 
what warrant the exercise of the fran- 
chise or privilege is claimed.” Peo. v. 
Barber, 289 Ill. 556, 559, 124 NE 594. 

[a] Not criminal proceeding for 
indictable offense.—‘They [quo war- 
ranto proceedings] do not carry a fine 
or other punishment, as at common 
law, for past usurpation. As relates 
to public office, the proceeding often 
assumes the character of a civil suit 
to try the right to office as between 
rival claimants. Whether. instituted 
on relation of a public official or a 
private person, it is not a criminal 
proceeding for an indictable offense.’” 
Bree pes v. State, 215 Ala. 56, 58, 109 S 

oh? 


59. U. S.—Ames v. Kansas, 111 U. 
S. 449)°4 SCt 437, 28 mL. edi: 482. 

Ark.—Moody v. Lowrimore, 74 Ark. 
421, 86 SW 400; State v. Ashley, 1 
Ark. 279. 

Ga.—Garrett v. Cowart, 149 Ga. 557, 
101 SE 186; Milton v. Mitchell, 139 
Ga. 614, 77 "SE 821. 

Tll.—Peo. v. Fullenwider, 329 Ill. 
65, 160 NE 175; Ensminger v.'Peo., 47 
mi. 384, 95 AmD 495. 

nd.—Bush v. State, 189 Ind. 467, 
119 NE 417. 

Mass.—Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 843, 28 LRA 455. 

Minn.—State v. Kent, 96 Minn, 255, 
101 NW 948, 1 LRANS 826, 6 AnnCas 


905. 

Nebr Rene v. Moores, 56 Nebr. 1, 
76 NW 530. 

IN, -H. ae eanae v. Bachelder, 73 N. 


FE.) 113, 59) A. (6205.6 Annas 462. 

N. C.—State v. Hardie, 23 N. C. 42. 

Okl.—Jarman vy. Mason, 102 Okl. 
aie) 229 RP 459. 

R. I.—State v. Kearn, 17 R. I. 391, 

22 A 322, 1018. 
‘ Tenn.—-State v. Wright, 10 Heisk. 
Sue 

Utah.—State vy. Elliott, 13 Utah 200, 
44 P 248. 
' Eng.—Rex v. Speyer, [1916] 1 K. B. 
595; Rex v. Marsden, 3 Burr. 1812, 97 


"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 7-8] 


the information in the nature of quo warranto, which 
succeeded the ancient writ,®° was essentially a crim- 
inal prosecution®* instituted for the purpose of sub- 
jecting defendant to punishment by fine, as well as 
a judgment of ouster,®? but it has long since lost its 
character as a criminal proceeding in everything ex- 
cept form,®* the fine being omitted or limited to a 
The general effect of legisla- 
tion has been to relieve the old civil remedy of the 
burden of ‘a criminal form of procedure with which 
it had become encumbered, and to restore it to its 
original character as a civil action for the enforce- 


nominal amount.*4 


ment of a civil right.®* 


ent 1113, W. Bl. 579, 96 Reprint 
60. See supra § 3. 
61. U. S8—Ames v. Kansas, 111 U. 
S. 449, 4 SCt 487, 28 L. ed. 482. 
Ark.—Moody v. Lowrimore, 74 Ark. 
421, 86 SW 400; State v. Ashley, 1 
Ark. 279. 
Cal.—Peo. v. Dashaway Assoc., 84 
Cal. 114,024 P 277, 12-LRA 117. 
Ga.—Garrett v. Cowart, 149 Ga. 557, 
101 SE 186. 
Ida.—Peo. v. Green, 1 Ida. 235. 
Ill.—Peo. v. Fullenwider, 329 Ill. 
65, 160 NE 175; Peo. v. Gartenstein, 
248 Ill. 546, 94 NE 128; Peo. v. Healy, 
230 Ill. 280, 82 NE 599. 
Ind.—-Bush v. State, 189 Ind. 467, 
119 NE 417. 
Iowa.—State v. Des Moines City R. 
Co., 135 Iowa 694, 109 NW 867. 
Kan.—State Vv. Anheuser-Busch 
on Assoc., 76 Kan. 184, 90 P 
Mass.—Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 843, 28 LRA 455. 
Minn.—State v. Kent, 96 Minn. 255, 
Feet NW 948, 1 LRANS 826, 6 AnnCas 
Mo.—State v. Vail, 53 Mo. 97; State 
v. Stewart, 32 Mo. 379. 
Nebr.—State v. Moores, 56 Nebr. 1, 
76 NW 530. 
N. H.—Meehan v. Bachelder, 73 N. 
H. 113, 59 A 620, 6 AnnCas 462. 
N. Y.—Peo. v. Utica Ins. Could 
~- Johns. 358, 8 AmD 243. 
a C.—State v. Hardie. 23-N. C, 42. 
kl. 


102. Okl1. 
278, 229 ~ 459. 
Or.—State v. Sengstacken, 61 Or. 
455, 122 P 292, AnnCas1914B 230. 
Utah.—State v. Elliott, 13 Utah 200, 
44 P 248. 
Eng.—Rex v. Jones, 8 Mod. 201, 88 


Reprint 146; Rex v. Bennett, Str. 
101, 93 Reprint 412. 
62. Peo. v. Dashaway Assoc., 84 


Cal, 114,.24 P. 277,12, LRA. 117; State 
v. Anheuser-Busch Brewing Assoc., 
76 Kan. 184, 90 P 777; State v. Seng- 
stacken, 61 Or. 455, 122 P 292, AnnCas 
1914B 230 

{a] Incidental civil remedy.—(1) 
Upon conyiction or disclaimer, the 
right of the crown being thereby es- 
tablished, there was, besides the fine 
or imprisonment, a judgment of oust- 
er against defendant, or that the fran- 
chise be seized into the king’s hands 
(see infra § 83), (2) thus affording, 
incidentally, a civil remedy for the 
king (State v. Ashley, 1 Ark. 279; 
Rex v. Marsden, 3 Burr. 1812, 97 Re- 
print 335, W. Bl. 579, 96 Reprint 
1113). 

Judgment see infra § 83. 

63. Garrett v. Cowart, 149 Ga. 557, 
101 SE 186; Milton v. Mitchell, 139 
Ga. 614, 616, 77 SE -821 {cit Cyc]; 
Atty.-Gen. v. Delaware, etc., R. Co., 
BSeNe ae See Rex ve branes, <2) Ty 
R. 484, 100 Reprint 261; and Ca8ee 
infra this note. But .see Peo. v. 
Gartenstein, 248 Ill. 546, 551, 94 NE 
128 (dictum that an information in 
the nature of quo warranto still re- 
tains the character of a _ criminal 
prosecution “to the extent that the 
proceedings are in the name of the 
People and criminal in form, for the 
double purpose of punishing the 
usurper and ousting him from the en- 
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joyment of the franchise’). 

[a] Criminal character of proceed- 
ing was lost long before American 
Revolution.—Ames vy. Kansas, 111 U. 
S. 449, 4 SCt 437, 28 L. ed. 482; Bush 
Vv. State, 189 Ind. 467, 119 NE 417; 
State v. Kent, 96 Minn. 255, 101 NW 
948, 1 LRANS 826, 
State v. Hardie, 23 N. C. 42; Com. v. 
Browne, 1 Serg. & R. (Pa.) 382; State 
v. De Gress, 53 Tex. 387. 

64. See infra § 83. 

65. Foster v. Kansas, 112 U. S..201, 
5 SCt 8, 28 L. ed. 629; Ames v. Kan- 
sas, 111 U. S. 449, 4 SCt 437, 28 L. ed. 
482; Central, etc., Road Co. v. Peo., 5 
Colo. 40; State v. Port Gibson Bank, 
12. Miss. 439; 22 
Oh. St. 354. 

[a] English statute makes remedy 
See ots proceeding.—St. 47 & 48 Vict. c 
61 Ds 

ie 


State v. McDaniel, 


Quo warranto: 


hxelading? 
Appeal see Appeal and Error § 85. 
Certiorari see Certiorari § 53. 
aS see Mandamus §8§ 290, 
4 


Prohibition see Prohibition § 63. 
Only common-law remedy to con- 
test election see Elections § 269. 
Exclusion of, by another remedy see 

infra § 19. 

67. U.S. v. Malmin, 272 Fed. 785; 
Sheehy v. Hamburg, 134 Mise. 762, 236 
NYS 166. 

68. McAllen v. Rhodes, 65 Tex. 
348; Price v. Navarro County School 
Trustees, (Tex. Civ. A.) 192 SW 1140; 
Collin County School Trustees v. Stiff, 
(Tex. Civ. A.) 190 SW 216. 

69. See infra § 19. 

70. Tularosa Townsite Community 
Ditches, ete., v. Tularosa Community 
Diteh, 16 IN. M7 750/72 7536 120 -P .30n 
[quot Cyc];: Com. v. Fischer, 26 Pa. 
Pisty99%, 2999) [ficitsCyel. 

71. See supra text and notes 67-69. 

72. Ala.—Lee v. State, 49 Ala. 43. 

Cal.—Hull v. Shasta County Super. 
Ct., 63 Cal. 174; Nielsen v. Gregory, 
60 Cal. A. 574, 213 P 510. 

Colo.—State Civil Serv. Commn. v. 
Cummings, 83 Colo. 379, 265 P 687; 
Roberts \wv.. Peo.,- 817:Colo.'3385 5255 1 
461; Kepley v. Peo., 76 Colo. 233, 230 
P 804; State R. Commn. y. Peo., 44 
Colo. 345, 98 P 7, 22 LRANS $810. 


LILO 9 AS at 

Fla.—McSween v. State Live Stock 
Sanitary’ Bd: .97' Fla. 749; 122 S239, 
125 S 704; State v. Sarasota, 92 Fla. 
563, 109 S 473; Sanford v. State, 73 
Fla, 69,75 S 619, 

Ind.—Parsons v. Durand, 150 Ind. 
203, 49 NE 1047. 

Mich.—Peo. v. Kongeal, 212 Mich. 
307, 180 NW 636; Gildemeister v. 
Lindsay, 212 Mich. 299, 180 NW 6338. 

Miss.—Sumner y. Henderson, 116 
Miss. 64, 76 S 829. 

Mo.—State v. Waldo, 222 Mo. A. 396, 
5 SW (2d) 653; Arthaud v.. Grand 
River Drain. Dist., 208 Mo. A. 233, 
232 SW 264. 

Nebr.—Dappen v. Weber, 106 Nebr. 
812, 184 NW 952, 187 NW 230. 

Nev.—State v. Sadler, 25 Nev. 131, 
58 P 284, 59 P 546, 63 P 128. 

N. H.—In re Opinion of Justices, 75 
N. H. 618, 72 A 754. 


[§ 8] 3. Exclusiveness 
where the facts are undisputed,®’ or, by virtue of 
the express wording,®® or construction placed upon,*? 
statutes, quo warranto and statutory remedies are 
cumulative, quo warranto proceedings are the only 
proper remedy in cases in which they are available.”° 
Thus, subject to the foregoing limitations,7? quo war- 
ranto, or a proceeding in the nature thereof, is the 
sole and exclusive remedy and method by which the 
right and title to a public’? or corporate’® office may 
be tried and determined, the legality of the existence 
and organization of a corporation,’* school dis- 


6 AnnCas 905; 
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of Remedy.®°* Except 


N. J.—Diebert v. South Amboy, 
(Sup.) 137 A 647; Casey v. Chase, 64 
N. ?. L. 207, 44 A 872. 

N. Y.—In re Brenner, 170 N. ‘'Y. 185, 

NE 133; Nichols v. Maclean, 101 


In re “Gardner, 68 N. Y. 467 [aff 6 Hun 
67]; "Peo. ve Cook, 8° NO Yaret,, Seldi 
66, 59 AmD 451 [aff 14 Barb. 259]; 
Matter of Carp, 179 App. Div. 387, 166 
NYS 243 [aff 221 N. Y. 643 mem, 117 
NE 1063 mem]; Palmer vy. Foley, 36 
N. Y. Super. 14, 45 HowPr 110; Spen- 
cer v. Leary, 241 NYS 388; New York 
vi4Conovery 15> 2A bb Pr Lids) APeGs evs 
Stevens, 5 Hill 616. 

Oh.—In re Conley, 25 Oh. A. 339, 158 
NE 552. 

Pa.—Hutchinson vy. Goshorn, 256 
Pa. 69, 100 A 586; Com. v. Smail, 238 
Pa. 106, 85 A 106, AnnCas1914C 326; 
Gilroy’s App., 100 Pa. 5; In re Mur- 
phy’s Contested Election, 8 Pa. Dist. 
445, 22 Pa. Co. 29; In re Fourth Ward 


Constable, 37 Pa. Co. 383. 
RTT Poe vy. Chambers, 34 Tex. 
Wash.—State v. Otis, 131 Wash. 


455, 230 P 414. 

Wis.—State v. Raisler, 133 Wis. 672, 
114 NW 118. 

Eng.—Reg. v. Chester, 5 E. & B. 
531, 85 ECL 531,119 Reprint 578. 

Ont. —Chaplin v. Woodstock Public 
School Bd., 16 Ont. 728. 

[a] Where title is main and dis- 
puted question.—Quo warranto is the 
proper and sole remedy whenever the 
question of title to office is the cen- 
tral and pivotal question in contro- 
versy, and is not collateral or inci- 
dental to the main controversy, and 
the title depends, not on admitted or 
undisputed records, or on the plain 
letter or construction of a statute, but 
on-a disputable and extraneous fact. 
Pe aie v. Knox, 175 N. Y. 432, 67 NE 

[b] Constitutionality of statute 
creating office cannot be raised other- 
wise than in a quo warranto pro- 
ceeding to determine the validity of 
the ‘title of an incumbent to the of- 
fice. Stiess v. State,-103 Oh. St. 33, 
132 NE 85. 

Municipal office see Municipal Cor- 
porations § 1009. 

73. Mich. —Carpenter v. Clark, 217 
Mich. 63, 185 NW 868. 

Minn.—Dennistoun  v. 229 
NW 3538. 

N. J.—Schilstra v.’Van den Heuvel, 
82 N. J. Eq. 155, 612, 90 A 1056. 

N. Y.—Moir v. Provident Sav. L. 


Davis, 


Assur. Soc. 127 App.’ Div, 591, 112 
NYS 57; Concord Soc. v. Stanton, 38 
Hun 1; Hartt v. Harvey, 13 AbbPr 


332, 21 HowPr 382. 

N. C.—BEliason v. Coleman, 86 N. 
Crago 

Pa.—Gallagher v. McAdams, 49 Pa. 
Super. 81; O’Shea v. Flannery, 10 Pa. 
Dist. 356, 26 Pa. Co. 89; Com. v. Jones, 
1 LegRec 293; Com. v. Schoener, 1 
LegChron 177. 

[a] Rule applies to office of trus- 
tee of incorporated church.—McDow- 
ell v. Wilson, 252 Pa. 91, 97 A 100; 
Matthews’ Pet., 238 Pa. 419, 86 A 298, 

74. State v. Sarasota, 92 Fla. 563, 
109 S 473; Shriver v. Day, 276 Ill: 
403, 114 NE 918; Osborn v. Peo., 103 
Ill. 224; Sherwood v. Greater Mam- 
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trict,*® or drainage, protection, irrigation, conservan- 
cy, or reclamation district’® may be questioned and 
attacked, the forfeiture of a corporate franchise may 
_ be enforced? or the validity of a change of territory 


QUO WARRANTO 


tacked. 


of a municipality’® or school district’® may be at- 


II. POWER OF LEGISLATURE TO ABOLISH OR CHANGE 


[§ 9] In the absence of a constitutional provision 
as to the remedy, quo warranto,*? actions in the na- 
ture of quo warranto,*? and kindred statutory rem- 
edies** may be abolished, and substitutions made in 
In some states it is held 


place thereof, by statute. 


that, where the constitution empowers the supreme 


III. PROPRIETY AND GROUNDS OF REMEDY 


[§ 10] A. In General. Generally speaking, quo 
warranto, or a proceeding in the nature thereof, lies 


moth Vein Coal Co., 193 Iowa’ 365, 185 
NW 279; Gutierrez v. Middle Rio 
Grande Conservancy Dist., (N. M.) 
282 P 1, 9; Tularosa Townsite Com- 
munity Ditches, etc., v. Tularosa Com- 
munity Ditch, 16 N. M. 750, 753, 120 P 
301 [quot Cyc]. 

“Corporate existence can be chal- 
lenged only by quo warranto.” Gu- 
tierrez v. Middle Rio Grande Con- 
servancy Dist., supra. 

[a] Rule applies to: (1) Public 
corporations generally. Crawford v. 
Beaver School Tp., 182 Iowa 1324, 166 
NW 1702; Evens v. Anderson, 132 
Minn. 59, 155 NW 1040. (2) Munici- 
pal corporations see Municipal Corpo- 
rations § 52. (3) If the charter of 
a private corporation ‘is to be an- 
nulled, it must be in a direct action 
by a court clothed with jurisdiction 
to hear and determine proceedings in 
quo warranto.” Chicago, etce., R. Co. 
v. Murphy, 50 S. D. 221, 225, 209 NW 


353. 

75. Schrodt v. Holsen, 299 Ill. 247, 
132 NE 424; Aldermen vy. District No. 
5, School Directors, 91 Ill. 179; Ren- 
wick v. Hall, 84 Ill. 162; Trumbo v. 
Peo., 75 Ill. 561; Ogle County School 
Directors Dist. No. 175 v. Ogle Coun- 
ty School Directors Dist. No. 173, 245 
Ill. A. 447; Crawford v. Beaver School 
Tp., 182 Iowa 1324, 166 NW 702; Har- 
vey v. Kirton, 182 Iowa 973, 164 NW 
888, 889 [quot Cyc]; Dappen v. Web- 
er, 106 Nebr. 812, 184 NW 952, 187 NW 


230. 

76. Cal.—Swamp-Land Dist. No. 
L5Oniva oliver, 98) Cali pol s032) see S866s 
Reclamation Dist. No. 124 v. Gray, 95 
Cal. 601, 30 P 779; Dean v. Davis, 51 
Cal. 406; Barnes v. Colusa County, 
LSECalwAnci60; 110 JP 3205 

Colo.—Peo. v. Lockard, 26 Colo. A. 
439, 143 P 273. 

Ill. Peo. v. Boyd, 256 Ill. 9, 99 NE 
8633. Peo. v. Welch, 252 Ill. 167, 96 
NE 991; Peo. v. Jones, 137 Ill. 35, 27 
NE 294; Samuels v. Drainage Comrs., 
125 Ill. 536, 17 NE 829; Evans v: 
Lewis, 121 Ill. 478, 13 NE 246; Keig- 
win v. Drainage Comrs., 115 Ill. 347, 5 


NE 575; Blake v. Peo., 109 Ill. 504; 
Osborn v. Peo., 103 Ill. 224; Allman 
v. Lumsden, 55 Ill. A. 21; Calkins v. 


Spraker, 26 Ill. A. 159. 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549. 

Tex.—Trimmier v. Carlton, (Civ. 
A.) 264 SW 253 [aff 116 Tex. 572, 296 
SW 1070]. 

Levee district see Levees and Flood 
Control § 27. 

77. Ga.—State v. Savannah, R. M. 
Charlt. 250. 

Ill.—Williams v. State Bank, 6 Ill. 
667; Citizens Horse R. Co. v. Belle- 
ville, 47 Ill. A. 388. 

Ind.—Little v. Danville, etc., Plank- 
Road Co., 18 Ind. 86. 

Mass.—Atty.-Gen. v. Tudor Ice Co., 
104 Mass. 239, 6 AmR 227. 


Mo.—Kavanaugh vy. St. Louis, 220 
Mo. 496, 119 SW 552. 
Nebr.—Clark v. Interstate Inde- 


Revert Tel. Co., 72 Nebr. 883, 101 NW 

Pa.—Irvine v. Lumberman’s Bank, 
2 Watts & S. 190. See Andel v. Du- 
quesne’ St. R. Co., 219 Pa. 635, 6387, 
69 A 278 (where, in a suit against a 
street railway company, the court 
said: “The validity of a charter, the 
forfeiture of charter rights, which in- 
cludes branches and extensions, can 
only be inquired into or declared ona 
writ of quo warranto’’). 

Va.—Pixley v. Roanoke Nav. Co., 
75 Va. 320. 

Franchise of railroad company see 
Railroads § 52. 

78. Peo. v. Los Angeles, 93 Cal. A. 
532, 269 P 934; Ogle v. Belleville, 143 
Til, A. 514 faff, 238" Ile 389) 8% NE 
353]; Heidelmeyer v. Oakwood, 222 
Mich. 331, 192 NW 565. 

79. Board of Education v. Thorp, 
336 Ill. 227, 168 NE 3875; Peo. v. New- 
berry, 87 Ill. 41; Jackson County 
School Trustees v. Edna Independent 
School Dist., (Tex. Civ. A.) 9 SW (2d) 
506. And see Peo. v. Long, 328 Ill. 
297, 159 NE 259 (the truth and cor- 
rectness of the record in certiorari 
proceedings to review the action of an 
ex officio board of education in de- 
taching territory from a high school 
district cannot be inquired into ex- 
cept by quo warranto), 

80. Ark.—Gladish v. Lovewell, 95 
Ark. 618, 130 SW 579. 

Seema sae v. New Smyrna, 125 S 
871. 

Ga.—Davis v. Mathews, 150 SE 158. 

I1l.—Board of Education vy. Thorp, 
336 Ill. 227, 168 NE 375; Schrodt v. 
Holsen, 299 Ill. 247, 132 NE 424; Bur- 
gess v. Davis, 138 Ill. 578, 28 NE 817; 
Moore v. Hoisington, 31 Ill. 243. 

Mass.—Atty.-Gen. v. Tudor Ice Co., 
104 Mass. 239, 6 AmR 227. 

Mich.—Gildemeister v. Lindsay, 212 
Mich. 299, 180 NW 633. 

N. J.—Owen v. Whitaker, 20 N. J. 
Eq. 122. 

N. M.—Tularosa 'Townsite Com- 
munity Ditches, ete. v. Tularosa Com- 
munity Ditch, 16 N. M. 750, 753, 120 P 
301 [quot Cyc]. 

N. Y.—Moir v. Provident Sav. L. 
Assur. Soc., 127 App: Div. 591, 12 
NYS 57. 

Oh.—Hullman vy. Honcomp, 5 Oh. 
St. 237. 

N. B.—Atty.-Gen. v. Miller, 2 N. B. 
Eq. 28. 

Quo warranto as: 

Excluding injunction see Injunctions 

§§ 47, 381, 423. 

Legal remedy see supra § 6. 

81. See Equity § 40. 

82. Kosman v. Thompson, 204 Iowa 
1254, 215 NW 261. 

83. Kosman v. Thompson, supra. 


[§§ 8-10 


In the absence of a valid statute conferring 
equitable jurisdiction, there is no concurrent remedy 
in equity when quo warranto is available®® and af- 
fords an adequate remedy.* 


court to issue writs of quo warranto, the legislature 
is not competent to change or modify the scope of 
the remedy ;** but in other jurisdictions a more lib- 
eral view is taken as to the power of the legislature 
under such a constitutional provision.*® 


to procure a trial and determination of the right to 
an office,’? franchise, or privilege,** but not in oth- 


84. Kosman v. Thompson, supra. 
85. Ex p. Beattie, (Fla.) 124 S 273. 
86. Newhouse v. Alexander, 27 


Okl. 46, 110 P 1121, 30 LRANS 602, 
AnnCas1912B 674. 

fa] In Oklahoma “the Constitu- 
tional Convention, by providing in ar- 
ticle 7, § 2, Const., that the Supreme 
Court, and in section 10 of the same 
article that the district courts, shall 
have power to issue writs of quo war- 
ranto, looked rather to the substance 
than to the form, and simply meant 
not so much to give those courts pow- 
er to issue a writ of a prescribed form, 
but to solemnly fix the ancient reme- 
dies secured by that writ, and leave 
it to the Legislature to prescribe any 
new process or procedure to invoke 
those remedies in the courts, and to 
amplify and extend the remedies 
theretofore obtainable in the form of 
the ancient writ.” Newhouse v. Alex- 
ander, 27 Okl. .46, 48, 110 P 1121, 30 
LRANS 602, AnnCas1912B 674. 

87. See infra §§ 11-16. 

88. Fla.—Gentry-Futch Co. v. Gen- 
try, 90 Fla. 595, 106 S 473. 

Iowa.—Cochran vy. McCleary, 22 
Iowa 75. 
Pireakey ys ee v. Brown, 1 La. Ann. 

Miss.—Redmond v. State, 152 Miss. 
54, 118 S 860; State v. Edward Hines 
Lumber Co., 150 Miss. 1, 115 S 598. 

Mo.—State v. Dawson, 284 Mo. 427, 
224 SW 824; State v. Louisiana, etce., 
Gravel Road Co., 187 Mo. 439, 86 SW 
170. 


Wis.—State v. Norcross, 132 Wis. 
534, 112 NW 40, 122 AmSR 998. 

Eng.—Rex v. Williams, 1 Burr. 402, 
97 Reprint 371, 2 Ld. Ken. 68, 96 Re- 
print 1109, W. Bl. 93, 96 Reprint 51. 

[a] Rule ‘applies to noncorporate 
franchises.—State v. Dawson, 284 Mo. 
427, 224 SW 824. 

[b] Right to preside over meet- 
ings of municipal council is a fran- 
chise within the meaning of a statute 
authorizing the filing of an informa- 
tion in the nature of quo warranto. 
Cochran v. McCleary, 22 Iowa 75. 

[c] Practice of profession.—(1) 
When so provided by code or statute, 
quo warranto proceedings lie against 
a person who intrudes into any pro- 
fession requiring a license, certificate, 
or other legal authorization. Harris 
v. State, 215 Ala. 56, 109 S 291; Beld- 
ing v. State, 214 Ala. 380, 107 S 853. 
(2) Also, in the absence of a statu- 
tory provision, it is said that quo 
warranto is a proper remedy to pur- 
sue against a person who is practic- 
ing medicine without having obtained 
a license in the manner required by 
law. Redmond v. State, 152 Miss. 54, 
118 S 360. 

17 ne franchises see infra §§ 


Ferry franchise see Ferries § 45. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 10-11] 


er cases,®°® nor even in those cases unless the office,®° 
franchise, or privilege,®* or the right to be determined 
or vindicated,®? is of a public nature;®*® it does not 
lie merely to establish, determine, and vindicate pri- 
vate rights and interests, or to redress private griev- 
ances in which the public has no interest,®4 unless it 
However, where the 
requisite public interest appears, the fact that the 
relief sought may benefit,®* or redress an individual 
wrong of,®? the relator does not preclude resort to 


is so provided by statute.°® 


QUO WARRANTO 


license. 


the remedy. It has been affirmed in some jurisdic- 


89. Ex p. Smith, 96) Fila. 512, 118 
S 306 [foll 96 Fla. 518, 118 S 308]; 
State v. Gerow, 79 Fla. 804, 85 S 144; 
Govt. v. Binangonan, 28 Philippine 
116; State v. Morse, 56 Wash. 654, 
106 P 147. 

“Quo warranto does not lie except 
_to test the right of a person to hold 
an office or franchise or exercise some 
right or privilege the peculiar powers 
of which are derived from the state.” 
ae p. Smith, 96 Pla. 512, 514, 118 S 
306. 

{a] Municipal contract.—The rem- 
edy by quo warranto cannot be used 
for the enforcement or forfeiture of a 
municipal contract. State v. Birming- 
ham Water Works Co., 185 Ala. 388, 
64 S 23, AnnCas1916B 166. 

[b] Abuse of discretion on the 
part of a board of supervisors in en- 
tering into a franchise contract, which 
has no bearing upon the validity of 
the franchise, is not a ground for quo 
warranto pro¢eedings against the 
holder of the franchise. Duffield v. 
Ashurst, 12 Ariz. 360, 100 P 820 [app 
dism 225 U. S. 697 mem, 32 SCt 838 
mem, 56 L. ed. 1262 mem]. 

{c] Recovery of real estate.—(1) 
Quo warranto will not lie to recover 
real estate (State v. Shields, 56 Ind. 
521; State v. Morse, 56 Wash. 654, 106 
P 147), (2) except where the real es- 
tate has escheated to the state (State 
v. Meyer, 63 Ind. 33; State v. Shields, 
supra; In re West, 64 Pa. 186). 

{d] Right of candidate to have his 
name printed on ballot is not a fran- 
chise within Code § 4313, authorizing 
an action in the name of the state 
against any person unlawfully hold- 
ing or exercising a public office or 
franchise, State v. Carrington, 194 
Iowa 785, 190 NW 390. 

90. See infra § 12. 

91. State v. Sarasota, 92 Fla. 563, 
109 S 473, 478 [cit Cyc]; Peo. v. Bar- 
ber, 289 Ill. 556, 124 NE 594; Peo. v. 


Ridgley, 21 Ill. 65; Rex v. Ogden, 10 
wen C. 230, 21 ECL 104, 109 Reprint 
[a] License under revenue law.— 


It is said that, in the absence of a 
statute so providing, quo warranto 
does not lie to test the validity of acts 
under a license granted under a rev- 
enue law. Cambria v. Bachmann, 93 
W. Va. 463, 118 SE 336. 

92. State v. Ryan, 41 Utah 327, 125 


Public nature of proceeding see 
supra § 6. 

94. Ark.—Ramsey v. Carhart, 27 
Ark. 12. 

Colo.—State R. Commn. v. Peo., 44 
Colo. 345, 98 P 7, 22 LRANS 810. 

Del.—Brooks v.. State, 26 Del. 1, 79 
A oe 51 LRANS 1126, AnnCas1915A 
wip EG 

Fla.—State v. Sarasota, 92 Fla. 563, 
109 S 473, 478 [eit Cyc]. 

Tll.—Peo. v. Cooper, 139 Ill. 461, 29 
NE 872; Peo. v. Alexander, 162 Ill. 
A. 21; Peo. v. Wild Cat Special Drain. 
USO Leh e Ale 2 Los 

Ind.—State v. Hare, 121 Ind. 308, 
23 NE 145. 

Iowa.—State v. Higby Co., 130 Iowa 
69, 106 NW 382, 114 AmSR 409. 

Mo.—State v. Atchison, ete., R. Co., 
176 Mo. 687, 75 SW 776, 63 LRA ions: 
State v. Business Men’s Club, 178 Mo. 
A. 548, 163 SW 901. 

Utah. —Cupit v. Park City Bank, 20 
Utah 292; 58 P 839. 

Wash.—State v. Morse, 56 Wash. 


654, 106 P 147. 


95. Peo. v. Crowe, 327 Ill. 106, 158 
NE 451. 
[a] Statute applied.—Under a 


statute providing that any person 
whose private right or interest has 
been injured or has been put in hazard 
by the exercise by any private corpo- 
ration of a franchise or privilege not 
conferred by law shall have leave to 
file an information in the nature of a 
quo warranto against such corpora- 
tion, it has been held that an infor- 
mation pursuant to that statute 
should be allowed to be filed where it 
appeared that the petitioner was in- 
jured in his business and prevented 
trou obtaining credit, by reason of 
proceedings taken by respondent cor- 
poration, in excess of its lawful pow- 
ers, in procuring sellers of goods of 
the kind used by the petitioner to re- 
fuse credit to him. Hartnett v. 
Plumbers’ Supply Assoc., 169 Mass. 
229, 47 NE 1002, 38 LRA 194. 

96. Longshore v. State, 200 Ala. 
267, 76 S 33; Floyd v. State, 177 Ala. 
169, 59 S 280; Peo. v. Toledo, etc., R. 
Co., 280 Ill. 495, 117 NE 701, AnnCas 
1918D 224; State v. American Can Co. os 
319 Mo. 456, 4 SW (2d) 448. 

eon generally see infra §§ 40- 


97. Lockhard v. Peo., 65 Colo. 558, 
178 P 565. 
98. Peo. v. Heidelberg Garden Co., 


233 Ill. 290, 84 NE 2380 [aff 124 Ill. A. 
331]; Martens v. Peo., 186 Ill. 314, 57 
NE 871 faff 85 Ill -\. 66]: Matthews v. 
Peo., 159 Ill. 395, 42 NE 864 [rev 53 
Til, A. 305]; Swarth v. Peo., 109 Ill. 
Handy v. Peo., 29 Til: A; 99. 

99. Hargett v. Bell, 134 N. C. 394, 
46 SE 749; State v. Gibbs, 82 Vt. 526, 
one 229, 24 LRANS 555, 18 AnnCas 


1. Status of proceeding as personal 
action see supra § 6 poe 


2. Ala.—State v. 
Ala. 429, 100 S 756. 

Ga.—Davis v. Mathews, 150 SE 158. 

Hawaii.—Matter of Sherwood, 22 
Hawaii 385. 

TIll.— Bowen v. Russell, 272 Ill. 318, 
111 NE 978. 

Towa.—Manning Independent School 
De v. Miller, 189 Iowa 123, 178 NW 
323. 

N. J.—Wyegant v. Hackensack Impr. 
Commn., ‘39. °N. 5. L454, 98 “A 47.7 
Hansen “6 Costello, 2 N. J. Misc. 961, 
126 A 40 

Oh + State v. Schneider, 103 Oh. St. 
492, 134 NE 443 

Pa—Eddy Ve ‘Ashley, 281 Pa. 4, 125 
A 308; Flick’s Case, 49 Pa. Super. 402. 

Va. Roanoke Vv. Elliott, 123 Va. 393, 
96 SE 819. 

Man.—Re Vital Municipal. Election, 
22 Man. 136, 1 DomLR 565, 20 WestLR 
537, 1 WestWkly 350. 

[a] Attacking right to hold office. 
—“‘Quo warranto is the proper method 
of attacking the legal right of a per- 
son to hold an office whose duties he 
is assuming to exercise.’ Peo. v. 
Hotz, 327 Ill. 433, 437, 158 NE 743. 

3. Ala.—Michael v. State, 163 Ala. 
425, 50 S 929; Ex p. Harris, 52 Ala. 87, 


Thompson, 


23 AmR 559; State v. Paul, 5 Stew. 
& P. 40. 
Cal.—Peo. v. Scannell, 7 Cal. 432; 


Peo. v. Olds, 3 Cal. 167, 58 AmD 398. 
Conn.—Harrison vy. Simonds, . 44 
Conn. 318; Duane v. McDonald, 41 
Conn. 517. 
Ga.—Bonner v. State, 7 Ga. 473. 


[51 C.J.) 315 


tions,®* and denied in others,®® that a quo warranto 
proceeding may be maintained to test the validity, 
or enforce the forfeiture, of a liquor or dramshop 


[§ 11] B. Unlawful Holding or Exercise of Of- 
fice'—1. In General. 
ing in the nature thereof, is a proper and appro- 
priate remedy to test the right or title to an of- 
fice,? and procure a trial? and determination‘ there- 
of, the removal or ouster of the incumbent,® and in 


Quo warranto, or a proceed- 


Tll—Delahanty v. Warner, 75- Ill. 
185, 20 AmR 237; Peo. v. Matteson, 
17 Il, 167; Peo. v. Por aner 1 Ill. 104; 
Garms v. Peo., 108 Ill. A. 631. 

Ind.—Wells v. State, 175 Ind. 380, 
94 NE 321, AnnCas19138C 86; Parsons 
v. Durand, 150 Ind. 203, 49 NE 1047. 

j 49 Iowa 


cae Desmond v. McCarthy, 17 Iowa 
LST Be Com); 3) J.J. Marsh: 


La.—Peters v. Bell, 51 La. Ann. 
1621, 26 S 442; State v. Gastinel, 18 
La. Ann. 517; Terry v. Stauffer, 17 
La. Ann. 360. 

Pp gay Sei v. Fowler, 10 Mass. 
Aaa ae v. Caldwell, Freem. 
Mo.—State v. Thompson, 36 Mo. 70; 

St. Louis County Ct. v. Sparks, 10 Mo. 

117, 45 AmD 355; Ex p. Bellows, 1 

Mo. 115. 

N. H.—Atty.-Gen. v. Gates, 80 N. H. 
280, 116 A 443: Meehan v. Bachelder, 
[3 Ny? He 113) 598A 620: 

N. J—>Stokes v. Camden County, 35 


N. ee Per 
00. v. Yonkers’ Police 
Gum 174 N. Y. 450. 67 NE 78, 95 
AmSR 596: Hartt v. Harvey, 32 Barb. 
55, 10 AbbPr 321, 19 HowPr 245; New 
York v. McAneny. 115 Mise. 433, 190 
NYS 87: Peo. v. Seaman, 5 Den. 409; 
Peo. v. New York, 3 Johns. Cas. 79. 
N. C.—State v. Midgett, 151 N-; C. 
1. 65 SE 441; Ellison v. Raleigh. 89 
N. C. 125; Davis v. Moss, 81 N. C. 303; 
Saunders v. Gatling, 81 N. C. 298; 
Swain v. McRae, 80 N. C. 111; Sneed 
v:. Bullock, 77" Ne (Ci2282' (Brown we 
Turner, 70 N. C. 93; Ex p. Daughtry, 
28 Nie Cu 155: 
Oh.—State v. Conser, 5 on CiraGts 
N.S. 119, 24 Oh. Cir. Ct. 27 
Pa.—Com. v. Smail, 238 tee 106, 85 
A 1088, AnnCasl914C 326; Updegraff 
Vv. Crans, 47 Pa. 103; Com. v. Perkins, 
7 Pa. 42: Hagner v. Heyberger, us 
Watts & S. 104, 42 AmD 220; Com. v. 
Philadelphia County, 6 Whart. 476; 
Com. v. Phillips, 1 Del. Co. 41; Jones 
v. Gilroy,.13 LancBar 207. 
Philippine-—Remata v. Javier, 36 
pains 483. 
A a .—State v. Deliesseline, 12 S. 
Toe eta v. Owens, 63 Tex. 261; 
Ex p. Colin De Bland, Dall. 406; Grif. 
fith v. State, (Civ. A) 216 SW 469. 
Utah.—State v. Shores, 48 Utah 76, 
157 P 225: 
Va.—Kilpatrick v. Smith, 77 Va. 347. 
4 Ind.—McGuirk v. State, 169 NE 
521; Wells v. State, 175 Ind. 380, 94 
NE 321, AnnCas1913C 86; Hoy v. 
State, 168 Ind. 506, 81 NE 509, 11 ae 
Cas 944, 
Mo.—State v. Hamilton, 240 SW 445. 
N. | J.—Weinberger v. Hilfman, 
(ean 148 A 176; Turtur v. Brokaw, 
(N. Sup.) 134 A 747. 
N. J Sup. re Hart, 159 N. Y: 278, 54 
NE 44 
N. CS Harkrader v. Lawrence, 190 
N. GC. 441, 130 SE 35. 
Okl. —Matney | ver kang, 120 20K 22) 
93° P'T3t. 
5. Conn.—State v. Fowler, 66 Conn. 
294, 32 A 162, 33 A 1005. 
sans —State v. Hoggatt, 163 NE 258. 
Kan.—Tarbox v. Sughrue, 36 Kan. 
22d, Ze P93 5. 


Mass.—Atty. -Gen. v. Loomis, 225 
Mass. 372, 114 NE 676. 
Miss.—Lindsey v. Atty.-Gen., 383 
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some,® although not other,’ jurisdictions the posses- 
sion of the office where the relator is a claimant of the 
office and is legally entitled thereto. 
ranto proceeding by the state, on the relation of a 
prosecuting attorney, merely to oust the possessor of 
an office, respondent’s right to hold the office depends 
upon the strength or validity of his own title,* and 
not upon any infirmity in the title of another per- 
son;° but in a proceeding wherein the relator seeks 
possession of the office, he may recover only upon 
the strength of his own title,1° and not upon any 


Miss. 508. 

Mo.—State v. Smith, 271 Mo. 168, 
196 SW 17. 

N. M.—De Vigil v. Stroup, 15 N. M. 
544, 110 P 830 

Okl.—Kile vy. Graham, 108 Okl. 179, 
235 P 524. 

Tex.—Troilo v. Gittinger, (Civ. A.) 
230 SW 2332. 

[a] “Usual method of ousting an 
officer is by direct attack in a quo 
warranto proceeding.” Germany v. 
Seria 109) Tex 1Cry 180; 188, 3 SW (2d) 

[b] De facto officer.—An informa- 
tion in the nature of quo warranto is 
the appropriate process to oust from 
an office a person who has no legal 
title thereto and who is holding office 
de facto but not de jure. Atty.-Gen. 
v. Loomis, 225 Mass. 372, 114 Ni 676. 

Scope and extent of relief see in- 
fra § 85. 

6. Cal.—Barendt v. McCarthy, 160 
Cal. 680, 118 P 228. 

Ind.—State v. Hoggatt, 163 NE 258: 
State v. Wheatley, 160 Ind. 183, 66 NE 


684, 

Miss.—Lindsey v. Atty.-Gen., 33 
Miss. 508. 

N. J.—Randolph v. Rahway, (Sup.) 
148 A 793. 


Oh.—State v. Price, 30 Oh. A. 218, 
neA Ke 765 [aff 119 Oh. St. 558, 165 
N 
Okl.—Kile v. Graham, 108 Okl. 179, 
235 P 524. 

“An information in the nature of a 
quo warranto is the appropriate rem- 
edy for obtaining the possession of 
an office to which a person has been 
legally elected and has become duly 
qualified to hold.’ State v. Hoggatt, 
(Ind.) 163 NE 258, 259. 

7. State v. Fowler, 66 Conn, 294, 
S2ULA T1629 38e As t005 se abe f Viedl: ty. 
Stroup, 15 N. M. 544, 110 P 830. 

8. Relender vy. State, 149 Ind. 283, 
49 NE 30. 

Scope of inquiry see infra § 79. 

9. Relender v. State, 149 Ind. 283, 
49 NE 380. 

10. Ind.—McGuirk v. State, 169 NE 
521; State v. Hoggatt, 163 NE 258; 
State v. Slack, 162 NE 670; State v. 
Bradt, 170 Ind. 480, 84 NE 1084. 

N. 3.—Florey v. Lanning, 90 N. J. 
L. 12, 100 A 183. 

Oh —State v. Goodale, 6 Oh. Dec. 
(Reprint) 854, 8 AmLRece 432. 

Pa.—Com. vy. Painter, 1 Pa. Dist. 
393. 

Wis.—State v. Darby, 179 Wis. 147, 
190 NW 994. 

{a] That claimant cannot write is 
such a disqualification as precludes 
his recovery of the office of township 
eleris ~Resiv.. Ryan, 6) UssC. .@. BB: 
(Ont.) 296. 

Burden of proof see infra § 75. 

Pleading see infra § P 

11. McGuirk v. State, (Ind.) 169 
NE 521; State v. Slack, (Ind.) 162 NE 
670; State v. Bradt, 170 Ind. 480, 84 
NE 1084. 

12. .Thomas_v. Fuller, 166 La. 847, 
118 S 42 [aff 8 La. A. 803 1; Sevigny v. 
Russell, 260 Mass. 294, 157 NE 601 
(so stating in a mandamus proceed- 
ing). 

13. Lemaire v. Crockett, 116 Me. 
263, 101 A 302 (so stating in a suit in 
equity). 

14. Who may be relator see infra 
§ 44, 


QUO WARRANTO 


respondent.12 
In a quo war- 


General. 


ae U. S.—U. S. v. Malmin, 272 Fed. 
5 


PPE ae Vv. Hunt, 18: Ariz. 
442, 162 P 882 


Cal.—Elliott v. Van Delinder, 77 
Cal. AS16247, Peo. 
Colo.—Peo. v. Espinoza, 81 Colo. 


198, 254 P 778. 

Ga.—Benson y. Hines, 166 Ga. 781, 
144 SE 287; Stanford v. Lynch, 147 
Ga. 518, 94 ‘SE 1001. 

Md.—Hummelshime v. Hirsch, 114 
Md. 39, 79 A 38. 

Mich.—Lachance v. Mackinae Coun- 
ty Canvassers, 157 Mich. 679, 122 NW 
ya Bs 


N. M.—Jaramillo v. State, 32 N. 
20, 250 P 729. 

N. Y.—Peo. v. Brush, 146 N. Y. 60, 
40 NE 502; Forman vy. Bostwick, 139 
App. Div. 333, 123 NYS 1048; Peo. v. 
Sheehan, 128 App. Div. 743, 131 App. 
Div. 921 mem, 113 NYS 230. [aff 198 
N. Y. 533, 92 NE 1097 and rearg den 
130 App. Div. 893 mem, 114 NYS 1142 


mem]. 

N. C.—Rhodes v. Love, 153 N. C. 
468, 69 SE 436. 

Okl.—McKee v. Adair County Elec- 
tion Bd., 36 Okl. 258, 128 P 294. 

Pa.—In re Fourth Ward Constable, 
37 see Co. 383 

S. D.—State v. Shanks, 25 S.'D. 55, 
125 NW 122. 

“The writ of quo warranto is the 
proper remedy to inquire into the 
right of any person to any public of- 
fice, the duties of which he is in fact 
discharging.” Benson y. Hines, 166 
Ga. 781, 782, 144 SE 287. 

[a] Particular offices.—Quo war- 
ranto, or an information or proceeding 
in the nature thereof, has been held 
to be a proper remedy to test and try 


the right or title to the office of: (1) 
All time county health officer. State 
v. Roberts, 203 Ala. 325, 883 S 49. (2) 


Assistant superintendent of police. 
Ptacek.v. .Peo., 194° Ill. 125, 62 NE 


530. (8) Chief of police. Davis v. 
Matthews, (Ga.) 150 NE 158; Ellis v. 
Lennon, 86 Mich. 468, 49 NW 308; 


State v. Hall, 111 N. C, 369, 16 SE 


420. (4) City physician. Com. v. 
Swasey, Mass. 538. (5) City 
treasurer. Michael v. State, 163 Ala. 


425, 50 S 929. (6) Clerk of board of 
commissioners of roads and revenues 
of acounty. Worthy v. Cheatham, 142 
Ga. 440, 88 SH 113. (7) Clerk of coun- 
ty court. Reg. v. Owen, 15 Q. B. 476, 
69> HCl ATG, pal, Reprint 539. (8) 
Clerk of penitentiary board. Yerger 
v. State, 91 Miss. 802, 45 S 849. 
Clerk of poor board. 
tin’s in the Fields, 17 Q. 
ECL 149, 117 Reprint 1238, (10) Com- 
missioner of drainage district. Smith 
v. Peo., 140 Ill. 355, 29 NE 676 [aff 39 
Ue Ay 23:8 1a ae) Constable. Reg. v. 
Booth, 12 Q. B. 884, 64 ECL 882, 116 
Reprint 1102. (12) Construction fore- 
man in water construction department 
of city. State v. Fassett, 69 Wash. 
555, 125 P 963 (under municipal char- 
ter, although probably not at common 
law). (18) Coroner. Reg. v. Grim- 
shaw, 10. 1Q.)B. TA Abo he L471 16 
Reprint 284. (14) Counsel of borough. 
Reg. v. Ireland, L. R. 3 Q. B. 130. (15) 
County engineer. Ake v. Bookham- 
mer, 13 Del. Ch. 320, 119 A 238. 16) 
County treasurer. Darley v. Reg 

Cl. & F. 520, 8 Reprint 1513. 175 
Court stenographer. Hartingh vy. 


‘[§§ 11-12 


infirmity or weakness in the title of defendant or 
It has been variously held or stated 
by the courts of different jurisdictions that quo war- 
ranto, or an information or suit in the nature there- 
of, is,1* or is not,1# a proper remedy where the peti- 
tioner does not claim the office for himself.*+ 

[§ 12] 2. Existence and Nature of Office—a. In 
Quo warranto, or an action or proceeding 
in the nature thereof, is a proper and appropriate 
remedy to test, try, and determine the right or title 
to a public office,1> regardless of the value of the 


Iosco Cir. Judge, 210 Mich. 568, 177 
NW 982. (18) Director of irrigation 
district. Lockard v. Peo., 80 Colo. 31, 
250. Ps 15 2: (19) Director, trustee, 
member of board of education, or oth- 
er officer of a public school or school 
district. State v. Kitchens, 148 Ala. 
385, 41 S 871; Hinckley v. Breen, 55 
Conn. 119, 9 A 31; Clarke v. Long, 152 
Ga. 619, 111 SE 31; Stanford v. Lyne 
147. Ga, 518, 94 SE 1001; 
Knopf, 193 Til. 245, 62 NE 229; 

Vv. Greaves, 82 Miss. 365,345) Silex 
en v. Stanley, 84 .N. J. L. 446, 87 A 89; 
Hamlin v. Dingman, 41 HowPr (N. Y.) 
132 [rev on other grounds 5 Lans. 61]; 
Sutter v. State, 108 Oh. St. 309, 140 
NE 783; State v. Goodale, 6 Oh. Dec. - 
(Reprint) 854, 8 AmLRev 432; Com. 
v. Parsons, 217 Pa. 435, 66 A 657; Gil- 
roy’s App., 100 Pa. 5; Hagner v. Hey- 
berger, 7 Watts & S. (Pa.) 104, 42 AmD 
220; Com. v. McMillin, 3 Pa. Co. 548; 
State v. Vanhuse, 120 Wis. 15, 97 NW. 
503; Reg. v. Nagle, 24 Ont. 507; Chap- 
lin v. Woodstock Public School Bd., 
16 Ont. 728; Reg. v. Standish, 6 Ont, 
408. (20) District clerk. State v. 
Dunlap, 5 Mart. (La.) 271; Williams 
v. State, 69 Tex. 368, 6 SW 845. (21) 
Guardian of poor. Com. v Armstrong, 
9 Phila. (Pa.) 479. (22) Jail keeper or 
inspector. Bownes v. Meehan, 45 N. 
J. L. 189; Com. v. Douglass, 1 Binn 
Gar) Wi, (238) Judge.— \Phompsoniinve 
Holt, 52 Ala. 491; State v. Porter, 1 
Ala. 688; Caldwell v. Bell, 6 Ark. 227; 
Peo. vs Campbell} 138= Cally Open 
918; Peo. v. Boughton, 5 Colo. 487; 
Plymouth v. Painter, 17 Conn. 585, 44 
AmD 574; State v. Gastinel, 20 La. 
Ann. 114; Woodside v. Wagg, 71 Me. 
207; Com. v. Hawkes, 123 Mass. 525; 
State v. Draper, 48 Mo. 213; State v. 
Thompson, 36 Mo. 70; State v.. Mc- 
Bride, 4 Mo. 303, 29 AmD 636; State 
v. Moores, 70 Nebr. 56, 99 NW 504; 
Duffy v. State, 60 Nebr. 812, 84 NW 
264; In re Hart, 161 N. Y. 507, 55 NE 
1058; Morris v. Peo., 3 Den. (N. Y.) 
838i; Atty.-Gen. walteaton aur Nee 
18; Stiess v. State, 103 Oh. St. 33, 132 
NE 85; State v. Davies, 12 Oh. Cir. Ci 

218, 5 Oh. Cir. Dée. 525; Coyle v. Com., 
104 Par atiiz Campbell v. Com,,, 96. Pa. 
344° Clark tv. Com., 29° Pa. 129; Com. 
vo Burrell! 7 Pa, 345" Comuav. Blieden, 
31 Pa. Dist. 487; McCraw v. Williams, 

38 Gratt. (74 Va.) 510; Bland, etc., 

County Judge Case, 33 Gratt. (74 Va. x 
443; U.S. v. Lockwood, 1 Pinn. (Wis.) 
359%. In re Fourth Judicial Dist., 4 
Wyo. 133, 32 P 850. (24) Justice of the 
peace see Justices of the Peace § 21. 
(25) Levee district supervisors. State 
v. Gromer, (Mo.) 252 SW 705. (26) 
Mayor. Com. v. Fischer, 26 Pa. Dist. 
997. (27) Member of municipal coun- 
cil. Henry v. Camden, 42 N. J. L. 335; 

Lewis v. Oliver, 4 AbbPr Qe Yori: 

Com. v. Brunner, 62Pa. Co. 3235 ain re 
Cassel, 14 Montg. Co. (Pa.) 101. (28) 
Member of Bry, council. Rexmiives 
Speyer, [1916] 1 K. B. 595. (29) Mu- 
nicipal assessor. In re McPherson, 17 
Us (CoQ. Bs COnt))w99.) 2630) Officer in 
state militia. State v. Utter, 14 N. J. 
L. 84; Peo. v. Sampson, 25 Barb. (N. 
Y.) 254; Com. v. Small, 26 Pa. 31; 
State v. Brown, 5 R. I. 1. (31) Pilot. 
Peo. v. Woodbury, 14 Cal. 43; Atty.- 
Gen. v. Miller, 2 N. B. Eq. 28. Com- 
pare State v. Jones, 16 Fla. 306 (quo 
warranto is not maintainable against 
a pilot as an officer, but may be main- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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office,1®° and even though the office is held at pleas- 
Conversely, to justify the employment of a 
quo warranto proceeding to try title to an office, 
there must be involved not only an office,’® as dis- 
tinguished from a mere position or employment,1® 
held at the will of the officer or body having the pow- 
er of appointment,?° but also, in a majority of ju- 
risdictions, a public office or an office of a public 
Under the construction placed upon code 
or statutory provisions in a few jurisdictions, the 
remedy of quo warranto is available to test the right 
or title to a private office;??_ but even in these juris- 
dictions quo warranto does not lie to test the right 
to membership in a committee which does not consti- 
tute either a public or private office.2* 
conflict of authority as to the status of a policeman 
as an officer?* and a like conflict of authority on the 


ure.1* 


nature.?1 


tained against him as a person exer- 
cising a franchise). (32) President of 
municipal council. State v. Anderson, 
45 Oh. St. 196, 12 NE 656. (33)- Presi- 
dent of state senate. State v. Rogers, 
56 N. J. L. 480, 28 A 726,29 A 173, 23 
LRA 354. (34) Recorder. Rex v. 
Colchester, 2 T. R. 259, 100 Reprint 


141. (35) Registrar of election Bee 
cinct. Com. v. County Comrs., 19 P 
Dist. 553. (36) Secretary of ae 


board of health. Brodman v. Rade, 101 
ING ota JOE Lan. Amo 9: (3%) Special 
state’s attorney. Peo. v. Northup, 
184 Ill. A. 638. (38) Street and paving 
commissioner. ,Rex v. Beedle, 3 A. & 
E. 467, 30 ECL 224, 111 Reprint 491; 
Rex v. Bedford Level, 6 East 356, 102 
Reprint 1323. (39) Township super- 
visor. In re Township Supers., 17 Pa. 
Dist: 6; (40) Township _ trustee. 
Slate, ve. Conser, »5..Oh. Cir, Ct. N.S. 
119, 24 Oh. Cir. Ct. 270. (41) Vestry 
elerk. Reg. v. Burrows, [1892] 1 Q. 
B. 399. (42) Vestryman. Reg. v. 
Soutter, [1891] 1-Q. B. 57. (438) evar. 
den of penitentiary. Hosp vy. Martin, 
83 N. J. L. 299, 84 A 1059. 

Public character of office in private 
corporation see infra § 14. 

16. Gray v. State, 19 Tex. Civ. A. 
521, 49 SW 699. 
Rex vy. Speyer, [1916] 1 K. B. 


Peo. v. Ridgley, 21 Ill. 65; State 
v. Hunt, 84 Oh. St. 143, 95 NE 666; 
State v. Houck, 11° Oh. ‘Cir. Ct. N: S. 
414, 31 Oh. Cir. Ct. 15. See Thomas v. 
Fuller, 166 La. 847, 118 S 42 [aff 8 
La. A. 803] (a contention that, by rea- 
son of the nonexistence of the alleged 
office, the case is not within the stat- 
utes governing the remedy, and there 
is nothing to remove the appointee 
from, would have considerable force 
if the nature of the supposed office 
was such that the occupant thereof 
acted alone in discharging its sup- 
posed duties, but not where he acts, 
and may act only, as a member of a 
board). 

[a] Deputy coroner is not an offi- 
cer within the meaning of the rule. 
State v. Houck, 11 Oh. Cir. Ct. N. S. 
414, 31 Oh. Cir. Ct. 15. 

[b] At time of appointment.— 
Where there was no office when an 
appointment was made, the appointee 
has thereby no title, although such 
office is afterward created, and quo 
warranto will lie to oust him. Com. v. 
Fowler, 10 Mass. 290. 

Legal existence of office see infra 

13: 


19. Conn.—State v. Brethauer, 83 
Conn. 143, 75 A 705. 

Ill.—Peo. v. Hedrick, 132 Ill. A. 154. 

La.—State vy. Jordan, 149 La. 312, 
SIGS! 15. 

Me.—Sawyer v. Androscoggin Coun- 
ty, 116 Me. 408, 102 A 226. 

Mich.—Peo, v, Langdon, 40 Mich. 

Minn.—Oehler v. St. Paul, 174 Minn. 
410, 219 NW 760, 


Nev.—State v. Wichman, 279 P 937. 


N. J.—Harris v. Corker, 89 N. J. L. 
31, 97 A 893; Benson v. Weiler, 6 N. 


QUO WARRANTO 


There is a 


J. eae 465, 141 A 665. 

N. Y.—Peo. v. Hills, 1 Lans. 202. 

Eng.—Darley v. Reg., 12 Cl. & F. 
520, 8 Reprint 1513. 

[al For example, quo warranto 
does not lie to determine the right 
to the position of: (1) Chairman of 
board of county commissioners. State 
v. Wichman, (Nev.) 279 P 937. (2) 
Chief engineer of a railroad. Hliason 
v. Coleman, 86 N. C. 235. (3) County 
jail physician. Sawyer v. Androscog- 
gin County, 116 Me. 408, 102 A 226. 
(4) Engineer for a city hall. State 
v. Gray, 91 Mo. A. 488. (5) General 
superintendent and engineer of city 
water department. Oehler v. St. Paul, 
174 Minn. 410, 219 NW 760. (6) Pro- 
fessor in incorporated university. 
Phillips v. Com., 98 Pa. 394 [rev 1 Del. 

qa) Superintendent of county 
. State v. McGonagle, 5 Oh. Cir. 
Ct. N. S. 292, 26 Oh. Cir. Ct. 685. (8) 
Teacher in ‘public school. Com. v. 
Frank, 4 Pa. Co. 618. 

“Office” distinguished from: 
“Employment” see Officers §§ 18-27. 
“Position” see Officers § 2. 

20. Peo. v. Ridgley, 21 Ill. 65; State 
v. Champlin, 18S. C. L. 220; Reg. v. 
Carroll,! In R..22 vIn.) 40035 Darley..v. 
Reg., 12 Cl. & F. 520, 8 Reprint 1513; 
Reg.. v. Fox, 8 E. & B. 939, 92 BCL 
939, 120 Reprint 350; Reg. v. Bayly, 
2 Ir. R. 335; Bradley v. Sylvester, 
25 lL. T. Rep. N. S. 459; Reg. v. Simp- 
son, “19 Wkly. Rep. 13. 

21. Colo._-Peo. v. Garfield County 
Ct., 59 Colo. 52, 147 P 329. 

Conn.—State v. North, 42 Conn. 79. 

Del.—Brooks v. State, 26 Del. 1, 79 
A aa 51 LRANS 1126, AnnCasl915A 


11 

Fla-—Ex p. Smith, 96 Fla. 512, 118 
S 306. 

in —Peo. v. Brady, 228 Ill. A. 95 [aff 


802 Ill. 576, 1385 NE 87]. 
Ind. T.—Painter v. U. S., soba eh. 


-505, 98 SW 352. 


Mass. —Haupt v. Rogers, 170 Mass. 
71, 48 NE 1080; Com. v. Dearborn, 15 
Mass. 125, 

N. J.—Benson v. Weiler, 6 N. J. 
Mise. 465, 141 A 665. 

N. C.— Wooten v. Smith, 145 N. C. 
476, 59 SE 649. 

Oh.—State v. Callow, 110 Oh. St. 
367, 143 NE 717; State v. Hunt, 84 
Oh. St. 1435795 NE 666. 

Porto Rico.—Barrera_ v. 
Dist. Ct., 10 Porto Rico 181. 

Wis. —"Milwaukee Chapter I. W. L. 
App., 194 Wis. 437, 216 NW 493. 

ing. —Rex v. Speyer, [1916] 1 K. 


Arecibo 


Babs Regi v: Mousley, 8 Q. B. 946, 
55 BCL 946, 115 Reprint 1130; Reg. 
v. Auchinbeck, 1D. ASM el de 404; Rex 


v. Hanley, 3 A. & E. 463 note, 30 ECL 
232, 111 Reprint 489; Ex p. Smith, 
8 1G T. Rep. N.S. 458: Reg. v. Wells, 
43 ese Rep. 576. 

[a] Members of committee of po- 
litical party Gry are not public officers 
(see Officers § 3), (2) but, at the most, 
are officers of a political party (Atty.- 
Gen. v. Drohan, 169 Mass. 534, 48 NE 
279, 61 AmSR 301; Greenough v. Lu- 
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question whether quo warranto lies to try his right 
or title, some courts holding that it does,?> and oth- 
ers that it does not.?° 

[§ 13] b. Legal Existence. 
quo warranto proceedings may be maintained to oust. 
a person from holding and exercising an office which 
is claimed not to have a legal existence,?? as where 
it is contended that the law creating the office is un- 
constitutional,?’ that the office has been abolished,?® 
or that the court, district, or municipality of which 
defendant or respondent claims to be an officer was. 
not legally created or organized,*° or has been le- 
gally abolished or terminated.*? 
jurisdictions it has been held or stated that quo war- 
ranto will not lie to try title to an office not shown 
to have a legal existence,?? and while some of the 
decisions to this effect involved only the question 


In some jurisdictions: 


However, in other 


cey, 28 R. I. 230, 66 A 300). (3) Hence, 
quo warranto, or an action or infor-- 
mation in the nature thereof, does not 
lie to oust them or to try their title. 
Peo. v. Brady, 302 Ill. 576, 135 NE 87; 
Peo. v. Litsinger, 223 Ill. A. 103; Peo.. 
v. Brady, 223 Ill. A. 95. [aff 302: Ti. 
576, 135 NE 87]; Greenough y. Lucey, 
supra. But see State v. Gerow, 79 Fla. 
804, 85 S 144 (intimating the contrary 
where a committeeman is voted for 
at a primary election, but holding, on 
other grounds, that the application for 
the writ should be denied). 
‘ an Office’ defined see Officers: 

22. Benson vy. Hines, 166 Ga. 781, 
144 SE 287; Eason v. Majors, 111 Nebr. 
288, 196 NW 133. 

23. Benson v. Hines, 166 Ga. 781, 
144 SEH 287 (membership in executive 
committee of medical staff of hospi- 


tal). f 
oe See Municipal Corporations § 

o . 

25. Johnson v. State, 132 Ala. 43, 
31 S 493; State v. Shores, 48 Utah 76 
Lo ake 225. 

26. Atty.-Gen. v. Cain, 84 Mich. 223, 


47 NW 484; Renaud v. Savard, 61 Que. 
Super. 410. 
- 27. State vy. Torbert, 200 Ala. 663,. 
77 S 37; Peo. v. Snedeker, 282 Ill. 425, 
118 NE 782 [expl Peo. v. Whitcomb, 
55 Ill. 172]. Compare Hedrick v. Peo. 
221 Ill. 374, 378, 77 NE 441, 5 AnnCas 
562 (stating that ‘‘an information in 
the nature of quo warranto_ will not 
lie to try the title of the relator to an 
alleged ‘office which in fact and in 
law has no legal existence,’ and hold- 
ing the information demurrable for 
failure distinctly to aver the legal 
existence of the office in question). 

28. Hinze v. Peo., 92 Ill. 406; Peo. 
v. Riordan, 73 Mich. 508, 41 NW 482; 


State v. Scott, 17 Mo. 521; Brown v. 
Dairy, ete., Comr., 15 Pa. Dist. 829, 
32:Pa. Co...520, ‘But see State v. 


Moores, 52 Nebr. 634, 72 NW 1056 (if 
the argument of unconstitutionality 
applies to the law under which the 
relator claims as well as that on 
which respondent bases his title, the 
question cannot be raised): 

29. Worthley v. Steen, 43 N. J. L. 
542. 

30. State v. Parker, 25 Minn. 215; 
State v. Rose, 84 Mo. 198; State.v. 
McReynolds, 61 Mo. 203; State v. Cof- 
fee, 59 Mo. 59; Harness v. State, 76 
Tex. 566, 13 SW 535. See Richter v. 
Burdock, 257 Ill. 410, 100 NE 1068 (it 
seems that an action of quo warranto: 
is. the appropriate way in which to 
seek a decision that the statute un- 
dér which a court was organized is 
invalid and therefore a person sitting 
as a judge of the court is not a court 
and has no title to the office of judge). 

31. State v. Smith, 271 Mo. 168, 196 
SW 17; State v. Greer, 86 Nebr. 88, 
124 NW.905; Com. v. Hudson, 253 Pa. 
1, 97 A 1042. 

32. State v. Brethauer, 83 Conn. 
143, 75 A 705; State v. Mackie, 82 
Conn. 398, 74 A 759, 26 LRANS 660; 
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whether any office at all, as distinguished from a 
mere position or employment, had been created by 
law,** others hold that quo warranto proceedings 
do not lie for the usurpation of an office created by 
an unconstitutional law,** and still other decisions 
are to the effect that an information in the nature of 
quo warranto against the incumbent of an office can- 
not be resorted to for the purpose of attacking the 
legality of the creation of the office®® or the charter 
of the public corporation under which the officer was 


appointed.*° 


[§ 14] c. Office in Private Corporation.** 
in some jurisdictions,*?®* quo warranto, or an informa- 


tion or action in the nature thereof, 


Benson v. Hines, 166 Ga. 781, 782, 144 
SE 287 [quot Cyc]. 

33. State v. Brethauer, 83 Conn. 
143, 75 A 705; Benson v. Hines, 166 
Ga. 781, 144 SE 287. 

Impropriety of quo warranto to try 
right to position see supra § 12. 

34. State v. Mackie, 82 Conn. 398, 
74 A 759, 26 LRANS 660. 

35. Rex v. Macfarlane, 
CaLaR. 518. 

36. Reg. v. Taylor, 11 A. & E. 949, 
39 ECL 499, 113 Reprint 675. 

37. Cross references: A 
Ee ake to attack election see infra 

31 


32 Austr. 


Scope of inquiry see infra § 79., 


38. Haupt v. Rogers, 170 Mass. 
71, 48 NE 1080; Ex p. Gilbert, 15 N. 
eae Reg. v. Hespeler, 11 U. C. Q. B. 


~ 39. U. S—Gunton v. Ingle, 11 F. 
Cas. No. 5,870, 4 Cranch C.. C. 438. 

Ala.—State v. Davison, 208 Ala, 157, 
93 S 870. 

Colo.—Grant v. Elder, 64 Colo. 104, 
Os Py 198: 

Del.—Brooks v. State, 26 Del. 1, 79 
A 790, 51 LRANS 1126, AnnCas1915A 
1133; State v. Brooks, (Super.) 74 A 
Wir 


D. C.—Hayes v. Burns, 25 App. 242, 
4 AnnCas 704. 

Fla.—Swoope v. New Smyrna, 125 
S 371; State v. Sarasota, 92 Fla. 563, 
109 S 473; Gentry-Futch Co. v. Gen- 
try, 90 Fla. 595, 106 S 473; Davidson 
v. State, 20 Fla. 784. 

Ga.—Hornady v. Goodman, 167 Ga. 
555, 146 SE 173; McCarthy v. McKin- 
ney, 137 Ga. 292, 73 SE 294. 

Hawaii.—Lau Yin v. Pang Lum 
Mow, 28 Hawaii 476. 

Ill.—Chicago Macaroni Mfg. Co. v. 
Boggiano, 202 Ill. 312, 67 NE 17; Place 
v. Peo., 192 Ill. 160, 61 NE 354; Peo. 
v. Pyle, 235 Ill. A. 532;, Peo. v. Ritt- 
man, 155 fl AY 5235" iGarmire  v. 
American Min. Co., 93 Ill. A. 331; 
Hayes v. Morgan, 81 Ill. A. 665. 

Ind.—Carmel Natural Gas, ete., Co. 
v. Small, 150 Ind. 427, 47 NE 11, 50 
NE 476; Covington, ete., Plank-Road 
Co. v. Moore, 3 Ind. 510. 

La.—State v. New Orleans, etc., R. 
Co., 20 La. Ann. 489. 

Mich.—Carpenter v. Clark, 217 Mich. 
63, 185 NW 868; Atty.-Gen. v. Looker, 
111 Mich. 498, 69 NW 929. 

Mo.—State v. Greer, 78 Mo. 188; 
State v. Kupferle, 44 Mo. 154, 100 AmD 
265. 

N. J.—Walker v. Maas, (Sup.) 132 
A 322 [aff 104 N. J. L. 81, 140 A 286]; 
Smith v. Bethel African M. E. Church, 
89 N. J. L. 397, 99-A 102; Hankins v. 
Newell, 75 N. J. L. 26, 66 A 929; Bar- 
na v. Kirczow, 71. N. Jz Haq. 196,.63 
A 611; Owen v. Whitaker, 20 N. J. Eq. 
122. 

N. M.—State v. Huller, 23 N. M. 306, 
168 P 528, 1 ALR 170 [certiorari den 
246 U. S. 667 mem, 38 SCt 336 mem, 62 
L. ed.. 929 mem]. 

N. Y.—Peo. v. Powell, 201 N. Y. 
194, 94 NE 634; Peo. v. Albany, etc., 
R. Co., 57 N. Y. 161; Merchants’ Loan, 
etc., Corp. v. Abramson, 214 App. Div. 
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[§§ 18-15 


edy to try title to office in a private corporation 338 
it is so provided by statute in a number of jurisdic- 
tions,*? and, apart from statute, an office in a private 
corporation, created and chartered by the state, 1s 
deemed to be of a public character,*! or the public is 
deemed to have an interest therein,*? in such a sense 
and to such an extent as to render the remedy avail- 
able against a person who, not being lawfully enti- 
tled to do so, holds the office. 

[§ 15] 3. Possession and User of Office.** 


In order 


to maintain a proceeding by quo warranto to try the 


Except 


is a proper rem- 


mem, 152 NE 438 mem]; Staten Is- 
land North Baptist Church v. Parker, 
36 Barb. 171; Hartt v. Harvey, 32 
Barb. 55, 10 AbbPr 321, 19 HowPr 245; 
Peo. v. Kip, 4 Cow. 382 note; Peo. v. 
Tibbets, 4 Cow. 358; Ogden v. Kip, 6 
Johns. Ch. 160. 

N. C.—Atlantie, ete., R. Co. v. John- 
ston, 70 N. C. 348. 

Oh.—State v. Buchanan, Wright 
233°" Hooe ww.) Hallo Oh. (Cir. Ct oR. 
654, 4 Oh. Cir. Dec. 547. 

Qr.—Beard v. Beard, 66 Or. 512, 133 
P 797, 134 P 1196; State v. Smith, 15 
Or. 98, 14 P. 814, 15 P 1387, 386. 

Pa.—Com. v. Jankovic, 216 Pa. 615, 
65 A 1099; Com. v. Stevens, 168 Pa. 
582, 32 A111; Bedford Springs Co. v. 
McMeen, 161 Pa. 639, 29 A 99; Jen- 
kins v. Baxter, 160 Pa. 199, 28 A 682; 
Updegraff v. Crans, 47 Pa. 103; Galla- 
gher v. McAdams, 49 Pa. Super. 81; 
Com. v. Straus, 32 Pa. Super. 339; 
Beulah Anchorage v. Dickinson, 9 Pa. 
Dist. & Co. 501; Com. v. Lent, 32 Pa. 
Co. 388; Paynter v. Clegg, 9 Phila. 
480; Nolde v. Madlem, 4 LancLRev 
347 [aff 15 A 777]; United Fire Assoc. 
v. Benseman, 4 WklyNC 1. 

R. I.—Hoppin v. Buffum, 9 R. I. 
513, 11 AmR 291. 

S. C.—State v. Lehre, 41 S. C. L. 234. 

Vt.—State v. Hunton, 28 Vt. 594. 

[a] Thus quo warranto proceed- 
ings may be brought against the trus- 
tees, directors, or officers of: (1) 
Banks. State v. Harris, 3 Ark. 570, 
36 AmD 460; State v. Ashley, 1 Ark. 
513; Smith v. State Bank, 18 Ind. 327; 
State v. Buchanan, Wright (Oh.) 233. 
(2) Benevolent societies. Davidson 
v. State, 20 Fla. 784; United Chinese 
Soc. v. Yee Yap, 24 Hawaii 277. (3) 
Cemetery associations. Lute av 
Pleasant Hill Cemetery Assoc., 27 
Kan. 734; Hullman y. Honcomp, 5 
Oh. St. 237. (4) Railroad and other 
commercial corporations. State v. 
Ohio; etc sR Con ev On Cir Cheers. 
3 Oh. Cir. Dec. 516. (5) Religious so- 
cieties. State v. Stewart, 11 Del. 359; 
Nelson v. Benson, 69 Ill. 27; Lawson 
v. Kolbenson, 61 Ill. 405; Creek v. 
State, 77 Ind. 180; Smith v. Bethel 
African M. FE. Church, 89 N. J. L. 397, 
99 A 102; North Baptist Church v. 
Parker, 30 Barb. (N.- Y.) 171; Bell- 
port v. Tooker, 29 Barb. 256 [aff 21 
Nit Y. 2671s Gallipolis spb Birst 
Presby. Soc. v. Smithers, 12 Oh. St. 
248; Messinger v. Trinity Church, 8 
Oh. Dec. (Reprint) 227, 6 CincLBul 
397; Trinity Church v. Wardens, ete., 
3 Oh. Dec. (Reprint) 524; Nolde’s 
App., (Pa.) 15 A 777 [aff 4 LancLRev 
347]; Com. v. Graham, 64 Pa. 339; 
Com. v. Axrrison, 15 eSene:tS&eks (eas) 
127, 16 AmD 531; Fadness v. Braun- 
borg, 73 Wis. 257, 41 NW 84. But see 
Atty.-Gen. v. Geerlings, 55 Mich. 562, 
22 NW 89 (holding otherwise where 
the.statute, under which organization 
was had, does not create the corpo- 
rate offices, but permits the officers of 
the church to be corporate trustees 
ex officio). 

40. See statutory provisions. 

[a] Statute does not apply to trus- 
tees selected to effect incorporation. 


right to an office, it has been held in many decisions 
that it must appear that defendant or respondent is 
in actual present possession and user of the office** 


Dismukes v. State, 176 Ala. 616, 58 S 


195 
41. Brooks v. State, 26 Del. 1, 79 A 
ee 51 LRANS 1126, AnnCasl915A 
42. Covington, etc., Plank-Road 


Co. v. Moore, 3 Ind. 510. 
43. »Quo warranto to try title to 


ata ea gk a to office see Elections § 

44. Hawaii.—Matter of Sherwood, 
22 Hawaii 385. 

N. M.—State v. Huller, 23 N. M. 306, 
168 P 528, 1 ALR 170 [certiorari den 
246 U. S. 667 mem, 38 SCt 336 mem, 62 
L. ed. 929 mem]; Conklin v. Cunning- 
ham, 7 N. M. 445, 38 P 170. 

N. Y.—Nichols v. Maclean, 101 N. Y. 
526, 5 NE 347, 54 AmR 730 [aff 19 NY 
WklyDig 96]; Peo. v. Brooklyn, 77 N. 
Y. 503, 3 AmR 659; Matter of Smith, 
116 App. Div. 665, 101 NYS 992 [aff 
188 N. Y. 549 mem, 81 NE 1176 mem]. 

N. C.—Johnston v. Wake County Bd. 
of Hiections, 172 N. C. 162, 90 SE 148. 

Okl.—Harris v. Boggess, 238 P 477; 
Reader v. Farriss, 49 Okl. 459, 153 P 
678, LRA1916D 672. And see Jarman 
v. Mason, 102 Okl. 278, 229 P 459 (rec- 
ognizing rule). 

Bie a ee v. McMullin, 3 Pa. Co. 

Wis.—State v. Lechner, 187 Wis. 
405, 204 NW 478. 

Eng.—Reg. v. Tidy, [1892] 2 Q. B. 
179; Reg. v. Pepper, 7 A. & E. 745, 34 
ECL 391, 112 Reprint 650; Rex. v. 
Ponsonby, 2 Bro. P. C. 311, 1 Reprint 
965, 1 Ld. Ken. 1, 96 Reprint 894, 1 
Ves. Jr. 1, 30 Reprint 201; Reg. v. 
Armstrong, 2 Jur. N. S. 211; Reg. v. 
Jones, 28 L. T. Rep. N. S. 270; Rex 
v. Whitwell, 5 T. R. 85, 101 Reprint 
48, 22 ERC 1. 

But see State v. Graham, 13 Kan. 
136 (mere want of actual possession 
will not defeat an action brought by 
the state for forfeiture of office for 
neglecting to perform the duties of 
such office, if respondent was legally 
entitled to possession at the com- 
mencement of the action). 

“The present action is one of quo 
warranto, and lies only against one 
who is in the possession of an office, 
and not against one who merely lays 
claim to the office, or who has never 
beén admitted thereto.” State v. 
Leiner, 187 Wis. 405, 407, 204 NW 

{a] Term “quo warranto” signifies 
“that the office is presently filled by 
an incumbent de jure or de facto.” 
Johnston v. Wake County Bd. of Elec- 
tiohs, 172 N. C: 162, 167, 90 SE 143. 

{b] Underlying theory of suit “is 
that the office contended for is in the 
adverse possession of the party pro- 
ceeded against, or, in other words, 
that while the relator, moving in such 
suit considered himself the de jure 
officer, his adversary is the de facto 
officer. Such a suit admits the rela- 
tor, therein to be out of office.” Terr. 
v. Dame, 13 N. M. 467, 478, 85 P 473, 

Lc] Rule applied.—(1) Although 
defendant was once an unlawful in- 
curnbent of the office, he cannot be 
ousted therefrom if at the time of 


— 


oo 
For later cases, developments and changes in the law sec cumulative Annotations, same title, page and note number. 


§§ 15-16] 


in question.*® An incumbent of an office cannot 
proceed by quo warranto against another person 
who does not usurp or unlawfully hold or execute 
such office,*® even though steps are taken which 
threaten to disturb the incumbent in the enjoyment 
of his term.47 However, the remedy of quo war- 
ranto is available where the relator and respondent 
are each in part possession, and are performing part 
of the duties, of the office.*8 

[§ 16] 4. Particular Grounds.4® The particular 
grounds upon which quo warranto proceedings may 
be maintained against an incumbent of an office in- 
clude his intrusion into, or usurpation of, the office,®° 
the appointment of him to fill a vacancy which did 
not legally exist,°1 forfeiture of the office by miscon- 
duct®? or acceptance of an incompatible office,®? and 
his exercise of the office after the expiration of the 
term for which he was elected or appointed.®4 

Ineligibility or disqualification of the incumbent of 
an Office,°> but not ineligibility of another person,®® 
such as a clerk or inspector officiating at the election 
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at which the incumbent was elected,°’ constitutes a 
ground for a quo warranto proceeding. Where a 
temporary incapacity or disqualification has termi- 
nated prior to the institution of the proceeding, quo 
warranto cannot be maintained.*® | 

Illegality of election. Unless a statutory elec- 
tion contest is an exclusive remedy in the particular 
jurisdiction,®® or unless the matters complained of 
are mere irregularities®® not affecting the result of 
the election,®! quo warranto may be maintained 
against the incumbent of an office upon the ground 
of illegality in his election.*? Quo warranto does 
not lie to review a statutory election contest;®* but 
the rule is not applicable where the contest is a 
nullity.®4 

Failure to qualify by filing the bond and taking 
the oath required is ground for ouster by. quo war- 
ranto,°* but the rule is otherwise as to a failure to 
take the oath, or do some other act, within the re- 
quired time, where it is done before the institution 
of the proceeding.®® 


filing the information he was not ex- 
ercising or claiming title to the of- 
fice. Holmes v. Sikes, 113 Ga. 580, 38 
SE 978. (2) A‘quo warranto proceed- 
ing does not lie where the office in- 
volved is vacant. Nichols v. Maclean, 
101 N. Y. 526, 5 NE 347, 54 AmR 730 
{aff 19 NYWklyDig 96]; Matter of 
Smith, 116 App. Div. 665, 101 NYS 992 
{aff 188 N. Y. 549 mem, 81 NE 1176 
mem]; Sheehy v. Hamburg, 134 Misc. 
762, 236 NYS 166. 

{d] Itis sufficient user of an office 
to warrant an information that re- 
spondent claimed the office by ap- 
pointment, and took the oath required, 
whereby he obligated himself to dis- 
charge the duties of the office. Peo. v. 
Callaghan, 83\Ill. 128; Rex v. Tate, 4 
Bast 337, 102° Reprint 860; Rex v. 
Harwood, 2 East 177, 102 Reprint 336. 

Time to sue see infra § 29. 

45. State v. Butterfield, 92 Oh. St. 
428, 111 NE 279. See State v. North, 
42 Conn. 79 (where two school dis- 
tricts are consolidated, and electors 
of one district refuse to recognize the 
consolidation and proceed to elect of- 


ficers of their original district, such’ 


officers are not liable to proceedings 
by quo warranto for a usurpation, as 
they do not claim office under the con- 
solidation, and were regularly elected 
for the district which they assume 
to represent). 

46. Baughman v. Nation, 76 Kan. 
668, 92 P 548; Martin v. Essex Coun- 
ty, 85 N. J. L. 151, 88 A 845; Roberson 
v. Bayonne, 58 N. J. L. 325, 33 A 734; 
Haines v. Camden County, 47 N. J. L. 
454, 1 A 515; State v. Smith, 55 Tex. 
447. But see In re Newark School 

d., (N. J. Sup.) 70 A 881 (stating, in 
a certiorari proceeding, that the rem- 


edy of the members of the present’ 


board of education seeking to retain 
their offices as against a new board 
appointed by the mayor is by quo 
warranto). 

47. Hartley v. Passaic County Bd. 
of Elections, 93 N. J. L. 313, 107 A 
817; Bradshaw v. Camden, 39 N. J. 
L. 416. 

48. Schneider v. Atkinson, 86 N. J. 
L. 392, 92 A 81; Mount v. Howell, 85 
N. J. L. 487, 89 A 977. 

[a] Rule is applicable where the 
relator retains possession of the pa- 
pers belonging to the office, and 
also of the room provided by the city 
for the use of the city surveyor, and 
he is doing some of the work connect- 
ed with that office, and respondent 
has, since his election, acted as city 
surveyor, except as interfered with 
by the relator. Schneider v. Atkin- 
son, 86 N. J. L. 392, 92 A 81. 

49. Quo warranto to review pro- 
ceedings for removal of municipal of- 
ficer see Municipal Corporations § 
1124. 


50. Ala.—State v. Montgomery, 177| move or oust an officer who has ac- 


Ala. 212, 59 S 294 
Cat —Barendt Vv. McCarthy, 160 Cal. 
680, 118 P 228; Buckner v. Veuve, 63 


Cal, 304. 
Conn.—State v. Mackie, 82 Conn. 
22 Fla. 


398, 74 A 759, 26. LRANS 660. 
Fla.—MacDonald v. Rehrer, 
98. 
ERR ee: v. Boyne, 103 Ill. A. 
Ind.—State v. Hoggatt, 163 NE 258. 
Kan.—Tarbox v. Sughrue, 36 Kan. 
220, 12) P 935. 


Mo.—State v. Moss, 187 Mo. A. 151, 
172 SW 1180. 

N. Y.—Peo. v. Ferris, 76 N. Y. 326; 
Demarest v. Wickham, 63 N. Y. 320 
[aff 4 Hun 627, 67 Barb. 312]. 

Va.—Watkins v. Venable, 99 Va. 
440, 39 SE 147. 

ore .—Martineau v. Debien, 20 Que. 
K. 

[a] omnes of information ‘‘in the 


nature of a quo warranto is to oust 
an usurper from a public office into 
which he has intruded.” State v. 
Moss, 187 Mo. A. 151, 155, 172 SW 
1180. 

51. Marshall v. Illinois State Re- 
formatory, 103 Ill. A. 65 [aff 201 Ill. 
9, 66 NE 314]; State v. Seay, 64, 
Mo. 89, 27 AmR 206; In re Hart, 161 
ING es 507, 55 NE 1058; Peo. v. Neu- 
brand, 32° App. Div. 49, 52 NYS 280; 
Gaudreau vy. Lavergne, 43 Que. K. B. 
60 


52. Ark.—Gladish v. Lovewell, 95 
Ark. 618, 1830 SW 579. 

Kan.—State v. Darnall, 123 Kan. 
643, 256 P 974; State v. Allen, 5 Kan. 
213. 

Okl.—Bradford v. Terr., 2 Okl. 228, 
30 ee LOGI. 

Pa.—Com. v. McWilliams, 11 Pa. 
Gl. Com. ty. Lardin,, 35) Ba. (Cor*63ia5 
Com. v. Shepp, 10 Phila. 518. 

Porto Rico.—Peo. v. Manescau, 33 
Porto Rico 703. 

Va.—Royall v. Thomas, 28 Gratt. 
(69 Va.) 130, 26 AmR 335. 

Conviction of criminal offense as 
condition precedent to suit see infra 
§ 21. 

Misconduct not forfeiting office see 
infra text and note 67. 

53. Wells v. State, 175 Ind. 380, 94 
NE 321, AnnCas1913C 86; Com: v. 
Bennett, 233 Pa. 286, 82 A 249; State 
Vv. Brown, 157 Tenn. 39, 6 SW (2d) 
560; Rex v. Day, 9 B. ’& OX 102 wht 
ECL 314, 109 Reprint 261; Rex v. 
Lawrence, 2 Chit. 371, 18 ECL 683; 
Rex v. Bond, 6 D. & R. 333, 16 ECL 
261. Compare Haymaker v. State, 22 
N. M. 400, 163 P 248, LRA1917D 210 
(giving effect to a constitutional pro- 
vision as to holding over until a suc- 
cessor qualifies, and holding that, in 
the absence of qualification of a suc- 
cessor, the court is without power, in 
@ quo warranto proceeding, to re- 


cepted an incompatible office). 
[a] Quo warranto is remedy to 
settle question of incompatibility.— 


wee Vs, Hilton, (SON die 5 28s 


54. Burgess v. Davis, 138 Ill. 578, 
28 NE 817; Holden v. Peo., 90 Ill. 434: 
Walsh v. Com., 1 LackLegRec (Pa.) 


283. 
Colo.—Wells v. Peo., 78 Colo. 
Wie2ooee a6. 

Tll.—Franklin v. Westfall, 273 I. 
402, 112 NE 974; Edgcomb v. Wylie, 
248 Til. 602, 94 ‘NE 107; Greenwood 
v. Murphy, 131 I. 604, 23 NE 421. 

La.—State v. Gastinel, 18 La. Ann. 
517, 20 La. Ann. 114. 

Oh.—State v. Collister, 6 Oh. Cir. Ct. 
N.S. 33, 27 Oh. Cir? Ct} 529 

Pa.—Com. v. Castetter, 11 Pa. Dist. 
& Co. 223. 

Porto Rico.—Peo. v. Lopez, 29 Porto 
Rico 754. 

Man.—Rex v. Maycock, [1924] 4 
DomLR 1222, [1924] 3 WestWkly 540; 
Rex v. Brown, 33 Man. 184, [1923] 2 
WestWkly 511. 

PDD B.—Ex p. Gallagher, 41 N. B. 


Que.—Gagnon v. Chayer, 36 Que. K. 
B. 374; Desaulniers v. Desaulniers, 
22 Que. K. B. Wl; 2S DomlUR 20d ato: 
RevdeJur 352. 


56. State v. Thomas, 181 Ala. 665, 
62 S 504. 

57. State v. Thomas, supra. 
har Blouin v. Bray, 36 Que. K. B. 

59. See Elections § 271. 

60. Lambert v. Clement, 26 Que. 
Pr, 221; Legault y. Paiement, (Que.) 


31 RevdeJur 386. 

Effect of irregularities in conduct 
ar ati generally see Elections §§ 

61. Reg. v. Ward, L. R. 8 Q. B. 210. 

62. Ga.—-Wiley v. Douglas, 168 Ga. 
659, 148 SE 735. 

Til.—Peo. v. Altenberg, 260 Ill. 191, 
103 NE 67, AnnCas1914D 272 [aff 179 
Te ACe ALG) 

Mich.—Peo. v. Tisdale, 1 Dougl. 59. 

Mo.—State v. Frazier, ‘98 Mo. 426, 11 
SW 973. 

AS Y.—Peo. v. Van Slyck, 4 Cow. 

S. D.—State v. Axness, 31 S. D. 125, 
139 NW 791. 

Que.—Clement v. Potelle, 25 Que. 
Pr. 408. 

Scope of inquiry see infra § 79. 

63. State v. McVay, 115 Oh. St. 588, 
154 NE 810 [aff 23 Oh. A. 418, 155 NB 


698]; State v. Price, 30 Oh. A. 218, 
164 NE 765 [aff 119 Oh. St. 558, 165 
NE 44]. 

64 State v. Price, supra. 

65. State v. Bernoudy, 36 Mo. 279; 
poswulice v. Wray, 2 Yeates (Pa.)} 
429. 

66. State v. Hodge, 320 Mo. 877, 8 


320 [51 C.J.] 


Illegal acts or conduct. 


chise is involved.®? 


[§ 17] C. Lack of Right To Corporate Existence 
or Franchise—1. Public Corporation.*® 
ranto, or a proceeding in the nature thereof, is a 
proper mode of attacking the legal existence, or the 
validity of the organization, of a municipal or other 
public corporation,®® such as a city, town, or vil- 
lage,*° a township,*! a school district,7? a road dis- 


A quo warranto proceed- 
ing against an officer is not a proper remedy to test 
the legality of his past or future conduct or acts and 
to compel, restrain, or obtain a review of such con- 
duct or acts where they do not ipso facto operate as, 
or constitute grounds for, forfeiture of the office and 
neither title'to the office nor the right to a fran- 
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of a city.78 


[§§ 16-17 


test the validity of the annexation of lands or ter- 
ritory to a municipal corporation,’® school district*® 
or drainage district,77 or a reduction of the territory 
The particular grounds upon which the 
incorporation, organization, or annexation may be at- 
tacked by a quo warranto proceeding include fraud in 
obtaining the charter or in the incorporation, organi- 


zation, or annexation proceedings,*® lack of jurisdic- 


Quo war- 


trict,7° or a drainage district;7* and it also lies to 


SW (2d) 881; Re Crosman’s Election, 
49 NB. 495, 70 DomLR 589; Rex v. 
MacKay, 45 N. S, 501, 1 DomLR 481, 
19 CanCrCas 229. 


67. Ala.—North Birmingham v. 
State, 166 Ala. 122, 52 S- 202; 189 
AmSR 17, 21 AnnCas 1123; Mobile 


County Revenue, etc., Comrs. v. State, 
163 Ala. 441, 50 S 972; State v. Ensley, 
142 Ala. 661, 38 S 802. 

Ark.—State v. Evans, 3 Ark. 585, 36 
AmD 468. 

Ga.—McDonough vy. Bacon, 143 Ga. 
283, 84 SE 588; Locklear v. Harris, 
108 Ga. 809, 34 SE 183. 

Ill.—Peo. v. Taylor, 281 Ill. 355, 117 


a 1047; Peo. v. Whitcomb, 55 Ill. 
17 
cu Ae ay Ae v. luyons, 220 


Mass. 536, 108 NE 356. 

Nebr.—State v. Scott, 70 Nebr. 681, 
97 NW 1021. Compare State v. Mer- 
rick County Drain. Dist. No. 1, 100 
Nebr. 625, 632, 160 NW 997 (where, 
in a quo warranto proceeding against 
a drainage district and the directors 
thereof to obtain an adjudication that, 
after an election on the question, the 
directors are without authority to 
proceed further with a certain pro- 
ject, the court said: “It is true that 
quo warranto under our statute is in- 
tended to prevent the exercise of pow- 
ers that are not conferred by law, and 
is not ordinarily available to regulate 
the manner of exercising those pow- 
ers. It is also manifest that if the 
work is to be proceeded with, the di- 
rectors are the proper officers to exer- 
cise such powers. If the allega- 
tions of this complaint are true, a 
majority of the votes were against 
proceeding further and incurring fur- 
ther liability. It was then the duty 
of the board of directors to abandon 
the project, and they were without 
power to proceed with the project and 
incur further - expense. They were 
attempting then to exercise powers 
which they did not possess under the 
law, and an information in quo war- 
ranto was the proper remedy under 
the statute’’). 

N. D.—Red River Valley Brick Co. 
v. Grand Forks, 27 N. D. 8, 145 NW 
25. 

Oh.—State v. Riley Tp. Bd. of Edu- 


cations» ¢ “On; /Cir.®. Cte 152; 23.5 Oht 
@ir-Deex< 103% 

Pa.—Com. v. Smail, 238 Pa. 106, 85 
A 1088, AnnCas1914C 326; Cleaver v. 
Com., 34 Pa. 283; Com. v. County 
Comrs.,. 19° -Pa., Dist. 553; Com. v. 
Becker, 5 LackJur 115. 

Tex.—State v. Smith, 55 Tex. 447; 


Price v. Navarro County School Trus- 
tees, (Civ. A.) 192 SW 1140. 

Vt.—Rutter v. Burke, 89 Vt. 14, 93 
A 842. 

Eng.—Reg. v. Durham County, 2 L. 
Pe Rep. iN o. abe 

Que,—Carriere v. Perrault, 51 Que. 
Super. 237; Damon vy. Lamy, 44 Que. 
Super. 489. 

See Larin v. Lapointe, 42 Can. S. C. 
521 (deeming an action to compel re- 
imbursement by members of a munic- 


ipal council to the city of a certain 
sum, the expenditure of which they 
illegally authorized, and to have them 
declared disqualified, to be a special 
action provided by the city charter 
and not a quo warranto proceeding). 

[a] Mere function of office, as dis- 
tivguished from the office itself, may 
not be the subject of quo warranto. 
ae v. Hunt, 84 Oh. St. 143, 95 NE 
666. 
Forfeiture of office by misconduct 
see supra text and note 52. 

68. Quo warranto to test legality 
atone organization see Counties 


69. Ala.—West End v. State, 138 
Ala. 295, 36 S 423. 

Cal.—Peo. v. Loyvalton, 147 Cal. 774, 
82 P 620; Peo. v. Los Angeles, 133 Cal. 
S Hits GY ed CE 

Colo.—Peo. v. Stratton, 33 Colo. 464, 


81 P 245. 

Fla.—Enterprise v. State, 29 Fla. 
128, 10 S 740. 

Mo.—State v. Fleming, 147 Mo. 1, 


44 SW 758; State v. Huff, 105 Mo. A. 
354, 79 SW 1010; State v. Mansfield, 
99 Mo. A. 146,°72 SW 471. 
Nebr.—State v. Stuht, 52 Nebr. 209, 
71 NW 941. 
Okl1.—Shore v. Crescent Bd. of Edu- 


cation, 97 Okl. 2738, 223 P 867; Rog- 
ers County School Dist. No. 17 v. 
Eaton, 97 Okl. 177, 223 P 857; Cham- 


bers v. Walker, 85 Okl. 289, 206 P 202; 
Fowler v. Park, 79 Okl. 1, 190 P 668. 

Tex.—Furrh vy. State, 6 Tex, Civ, Ac 
221, 24 SW 1126. 

Utah.—State v. Ryan, 41 Utah 327, 
125 P 666 

70. Ind.—State v. Hessville, 191 
Ind. 251, 131 NE 46, 132 NE 588; Mul- 
likin v. Bloomington, 72 Ind. 161. 

Minn.—State v. So-Called “Village 
of Minnewashta,” 165 Minn. 369, 206 
NW 455. 

Mo.—State v. Bellflower, 129 Mo. A. 
138, 108 SW 117. 

Nebr.—State v. Clark, 75 Nebr. 620, 
106 NW 971. 

Nev.—State v. Osborn, 24 Nev. 187, 
bad Piisan. 

N. Y.—Peo. ve Clarks “TOVN-GY 7528. 

Tex.—Brénnan vy. Weatherford, 53 
Tex. 330) s37 “ATR ost Bassel Vv. 
Shanklin, (Civ. A.) 183 SW 105; Mer- 
ritt v. State, 42 Tex. Civ. A. 495, 94 
SW 372. 

71. Peo. v. Stratton, 33 Colo. 464, 
81 P 245; Terr. v. Armstrong, 6 Dak. 
226, 50 NW 832; Earlboro Tp. vy. How- 
ard, 47 Okl. 455, 457, 149 P 136 [quot 
Cyelr 

72. I1l.—Peo. v. Hartquist, 311 Ill. 
127, 142 NE 475; Fisher v. Birkey, 307 
Ill. 625, 139 NE 126; Peo. v. Myers, 
276 Ill. 260, 114 NE 584; Peo. v. Pow- 
ell, 274 Ill. 222, 113 NE 614. 

Iowa.—Hughes v. Hugus, 193 Iowa 
591, 187 NW 438; State v. Carbondale 
Independent School Dist., 29 Iowa 264. 

Mich.—Roeser v. Gartland, 75 Mich. 
143, 42 NW 687. 

Mo.—Webster County School Dists. 
Nos. 18, 19, 20, 30 v. Yates, 161 Mo. A. 
107, 142 SW 791; Butler County 


157, 72 S 391; 


tion of such proceedings,®*® and the invalidity, upon 
its face, of an order establishing a district;*+ but, 
except on these grounds, a quo warranto proceeding 
cannot be maintained for the purpose of attacking 
the judicial action or determination of a court or 
judge in the incorporation, organization, or annexa- 
tion proceedings,®*? and in some jurisdictions a like 


School Dist. No. 2 v. Pace, 113 Mo. A. 
134, 87 SW 580. 

Nebr.—Dawes County School Dist. 
D v. Dawes ‘County School Dist. No. 
80, 112 Nebr. 867, 201 NW 964. 

, Okl.-—Shore v. Crescent Bd. of Edu- 

cation, 97 Okl. 273, 223 P 867; Rogers 
County School Dist. No. 17 v. Eaton, 
97 Okl. 177, 223 P 857; Cheek v. Eye, 
219 P 883;. Grifin v. Thomas, 86 Okl. 
70, 206 P 604; Chambers v. Walker, 
85 Okl. 289, 206 P 202: Fowler v. 
Park, 79 Okl. 1, 190 P 668. 

Tex.—Bowen. v. Panola County 
saa Trustees, (Civ. A.) 16 SW (2d) 
at ene Ey Signe otk v. Manning, 38 U. C. Q. 

73. “State v. Colbert, 273 Mo. 198, 
201 SW. 52 

74. Peo. v. Baldridge, 267 Ill. 190, 
108 NE 49; Peo. v. Boyd, 256 Ill. 9, 
99 NE 863; Peo. v. Anderson, 239 Ill. 
266, 87 NE 1019. 


Bek See Municipal Corporations § 
76. State v. Bradshaw, (Tex. Civ. 


A.) 228 SW 655. 


7. Peo. v. Arcola Drainage Comrs., 
123 Ill. A. 604. 
78. State v. Hutchinson, 102 Kan. 


325, 169 P 1140. 

79. State v. Ford County, 12 Kan. 
441; State v. Consolidated School 
Dist. No. 7, 318 Mo. 865, 1 SW (2d) 
94; State v. Wood, 233 Mo. 357, 135 
SW 932; State v. Uridil, 37 Nebr. 371, 
55 NW 1072; Manning v. Rama Rural 
Community, 182 N. C. 861, 109 SE 576. 

80. Peo. v. Zoller, 337 Ill. 362, 169 
NE 228; Peo. v. North Fork Outlet 
Drain. Dist., 331 Ill. 68, 162 NE 184; 
Peo. v. Barber, 265 Ill. 316, 106 NE 
798; Peo. v. McDonald, 264 Ill. 514, 
106 NE 501, AnnCasi915C 31; State 
v. Porter, 28 N. M. 508, 169 P 471. See 
State v. Colbert, 273 Mo. 198, 201 SW 
52 (exceeding jurisdiction). 


81. Peo. v. Astle, 337 ill. 253, 169 
NE 185. 
82. Ala.—Foshee v. Kay, 197 Ala. 


State v. Phil Campbell, 
177 Ala. 204, 58 S 905 [dist West End 
v. State, 138 Ala. 295, 36 S 423]. 
Ill.—Peo. v. Ehler, 338 Ill. 67, 170 
NE 1; Peo. v. Niebruegge, 244 Ill. 82, 
91 NE 115; Peo. v. Munroe, 227 Til. 
604, 81 NE 704; Peo. v. Waite, 213 Ill. 
421, 72 NE 1087; Peo. v. Mineral 
peree Drain. Dist., 193 Ill. 428, 62 NE 
5 3 


Mo.—State v. Dougan, 305 Mo. 383, 
264 SW 997; State v. Fleming, 158 Mo. 
558, 59 SW 118; Keyser v. Bremen, 
16 Mo. 88; State v. Bellflower, 129 
Mo. A. 138, 108 SW 117. 

Mieke vy. Kennedy, 5 LackLegN 

{a] In Texas (1) the findings of a 
county judge, made under statutory 
authority, that the territory sought to 
be embraced within a contemplated 
municipal corporation has the popu- 
lation required by statute, is conclu- 
sive, and not open to attack in quo 
warranto proceedings. State Va 
Goowin, 69 Tex. 55, 5 SW 678. (2) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 17-18] 


9 


rule obtains as to the findings of a board®? or officer’* 


in such proceedings. 
Protection district. 


Particular powers or franchises. 


or other public corporation usurps or exercises pow- 
ers or franchises not conferred upon it by law, quo 
warranto is the appropriate remedy to oust it from 
the exercise thereof ;°° but where the corporation 
lawfully possesses a ‘certain power, the irregular or 
improper exercise thereof is not ground for quo war- 


However, he is not vested by statute 
with power to pass upon the bounda- 
ries or territorial limits of a proposed 
municipal corporation, and hence his 
order for an election on the question 
of incorporation .does not prevent the 
raising of the question by quo war- 
ranto proceedings. Ewing v. State, 81 
Mex. V2) 116. S\Wast2s  Spurlinuv. State; 
51 Tex. Ciy. A. 266,115 SW 128. 

83. Peo. v. Loyalton, 147 Cal. 774, 
82 P 620; Peo. v. Los Angeles, 133 Cal. 
3388, 65 P 749: State v. Holcomb, .95 
Kan. 660, 149 P 684; State v. Job, 205 


Mo. i, 103 SW 493; State v. Johnson, 
105 Wash. 93, 177 P 699. 
fa] Declaration of result of elec- 


tion.— Where the result of an election 
to locate a county seat has been de- 
clared by the board of supervisors as 
provided by statute, the result so de- 
clared cannot be contested by quo 
warranto. Leigh v. State, 69 Ala. 261; 
Peo. v. Grand County, 6 Colo. 202. 

84. State v. Ehret, 135 La: 643, 65 
S 871 (governor). 

85. Harpham v. Ventura County, 
41 Cal, AVi192, 182 P 324. 

86. Ala.—North Birmingham  v. 
State. 166 Ala. 122. 52 S 202, 139 Am 
SR 17,21 AnnCas 1123; State v. Wil- 
[orbheiely 8) Sy ay Ie Uniontown v. State, 
145 Ala. 471, 39 S 814. 

Cal.—Peo. v. Oakland, 92 Cal. 611, 

Quincy Bd. of Educa- 


28 P 807. 

Tll.—Peo. v. 
tion, 101 Ill. 308, 40 AmR 196; Peo. v. 
Chicago, 187 TMA. a7: 

Kan.—State v. State Univ., 55 Kan. 
389, 40 P 656, 29 LRA 378; State v. 
Leavenworth, 36 Kan. 314, 413 2 5G iles 
State v. Topeka, 31 Kan. 452, 2 P 593, 
30 Kan. 653, 2 P 587. 

Mich.—Atlee v. Wexford County, 94 
Mich. 562, 54 NW 380; Owosso Frac- 
tional School Dist. No. 1 v. Owosso 
School Inspectors. 27 Mich. 3. 

Mo.—State v. Fleming, 147 Mo. 1, 
44 SW 758. 

Oh.—State v. Bingham, 14 Oh. Cir. 
Ct245.6 71 On, (Cir, Dee 522. 

[a] Statute apvlied.—Under a stat- 
ute providing that an information in 
the nature of a quo warranto may be 
filed where any corporation exercises 
powers not conferred by law, an in- 
formation may be filed to test the le- 
gality of a rule adopted by a board of 
education excluding colored children 
from admission to schools provided 
for white children. Peo. v. Board of 
Education, 101 Ill. 308, 40 AmR 196. 

87. Johnston v. Savidge, 11 Ida. 
204, 81 P 616; State v. Lyons, 31 Iowa 
432; State v. Newark, 57 Oh. St. 430, 
49 NE 407. 

fa] Validity of ordinance or con- 
tract within the scope of the powers 
of the municipality cannot be ques- 
tioned by quo warranto. Peo. ov. 
Springfield, 61 Ill. A. 86; State v. 
Nebraska Tel. Co., 127 Iowa 194, 103 
NW 120. 

[b] Sale of real estate-—Where a 
statute authorizes the sale of real 
estate belonging to a county by the 
county board of supervisors, a sale to 
a member of the board cannot be at- 
tacked by quo warranto, although the 


[51 C. J.—21] 


A proceeding in the nature 
of quo.warranto does not lie to test the right of a 
“protection district” to its existence where it is not 
a public corporation, does not exercise any corporate 
franchise, and has no semblance of a corporate ex- 
istence other than that it has a name.®? 


QUO WARRANTO 


[51 C.J] 321 


ranto proceedings,®” nor will quo warranto lie against 


a municipal corporation to enforce the exercise of a 


If a municipal 


conduct.?° 


sale is possibly void on grounds of 
public policy. McDonald v. Alcona 
County, 91 Mich. 459, 51 NW 1114. 

[c] Acts by officer other than one 
authorized.—Where the mayor of a 
city claimed to exercise a power 
granted to the council, the latter hav- 
ing delegated the same to a commit- 
tee, quo warranto could not be main- 
tained against the city. Com. v. Pitts- 
burshi24: Pa. Vi. 


5 88. Atty.-Gen. v. Salem, 103 Mass. 
38. 
89. Atty.-Gen. v. Salem, supra. 


Geese generally see infra §§ 82- 

90. Unlawful combination as 
ground for quo warranto see Monopo- 
lies §§ 259-268. 

91. See Corporations § 30. 

92. See infra text and notes 96-99, 


6-8. 

93. Ala.—State v. Citizens’ Light, 
eter, Cos MZ Alaw23 2,0 5 Diss. 

CGal._—Peo. v. California Protective 
Corp., 76 Cal. A. 354, 244 P 1089. 

Ill.—Peo. v. Larsen, 265 Ill. 406, 106 
NE 947; Williams v. State Bank, 6 
Til. 667. 

Me.—State v. Godfrey, 12 Me. 361. 

Mo.—State v. Atchison, etc., R. Co., 
176 Mo. 687, 75 SW 776, 63 LRA 761. 

Oh.—State v. Central Ohio Mut, Re- 
lief Assoc., 29 Oh. St. 399. 

Pa.—Com. v. Perouse Coutonnial Hx- 
hibition Assoc., 8 Pa. Dist. & Co. 7%; 
Re-Company Stores, 7 Pa. Dist. 53, 
20 Pa. Co. 287; Com. v. Pittsburg, ete., 
HwConme le lean Cor ibe 

94. Ala.—State v. Birmingham 
Water Works Co., 185 Ala. 388, 64 S 
23, AnnCas1916B 166. 

Ind.—State v. Portland Natural Gas 
Co., 153 Ind. 483, 538 NE 1089, 74 Am 
SR 314, 53 LRA 413. 

Kan.—State v. State Univ., 55 Kan. 
389, 40 P 656, 29 LRA 378. 

Me.—Reed v. Cumberland, 
Corp., 65 Me. 132. 

Mich.—Peo. v. Michigan Sanitarium, 
ete., Assoc., 151 Mich. 452, 115 NW 
423; Atty.-Gen. v. Detroit Suburban 
R. Co., 96 Mich. 65, 55 NW 562. 

Mo.—State v. Louisiana, etc., Grav- 
or Road Co., 116 Mo, A. 175, 92 SW 

3 


N. Y.—Peo. v. Geneva College, 5 
Wend. 211; Peo. v. Utica Ins. Co., 
Johns. 358, 8 AmD 243. 

Oh.—State v. Capital City Dairy Co., 
62 Oh. St. 350, 57 NE 62; State v. Cin- 
ecinnati, ete., R.:Co., 47 Oh. St. 130, 23 
NE 928; State v. Toledo R., etc., Co., 
3.Ohe Cini Ness 2s 0,20) Oh. Cire. 
603; State v. Dayton Tract. Co., 18 
Oh. ‘Cir. Ct. 490,10 Oh. Cir. Dec. 212. 

Pa.—Com. v. American Baseball 
Club, 290 Pa. 136, 138 A 497, 53 ALR 
1027; Com. v. Sesqui-Centennial Ex- 
hibition Assoc., 8 Pa. Dist. & Co. 77. 

Wis.—State v. Milwaukee, etc., R. 
Co., 116 Wis. 142, 92 NW 546; Atty.- 
ree v. Chicago, etc., R. Co., 35 Wis. 

be 


etc., 


State v. National Industrial 
ins) Con lb, Kany £19, "263 -P 10605 
State v. Thistle Down Jockey Club, 
114 Oh. St. 582,151 NE 709; State v. 
Oh., etc., R. Co., 6 Oh. Cir. Ct. 412, 3 


corporate power,®® the remedy being inapplicable 
because the judgment would be forfeiture.*? 

[§ 18] 2. Private Corporation.°° 
is a person within the meaning of statutes relating 
to quo warranto proceedings,®+ and such proceedings 
may be maintained, upon proper grounds,” to for- 
feit or vacate the charter of the corporation, or to 
oust it from the franchise to be a corporation,®* to 
oust it from exercising particular franchises or pow- 
ers,°* or to oust it from continuing, or to compel tt 
to desist from, certain ultra vires or offensive acts or 
The proceedings may be employed to 
test or attack the legal existence of a corporation,®® 


A corporation 


Oh. Cir. Dec. 516; Com. v. Sesqui-Cen- 
tennial Exhibition Assoc., 8 Pa. Dist. 
& Co. 77, 80. 

“Quo warranto is .. . the appro- 
priate remedy to restrain any ultra 
vires acts which are claimed as in- 
cidental to the exercise of the lawful 
powers of a corporation.’ Com. v. 
Sesqui-Centennial Exhibition Assoc., 
supra. 

[a] Acts which create public nui- 
sance.—Atty.-Gen. v. Jamaica Pond 
Aqueduct Corp., 133 Mass. 361. 

[b] Acts under invalid contract.— 
The validity of a contract between 
corporations may be investigated by 
quo warranto,~and if it is found to be 
in excess of the legitimate power of 
either, such corporation may be oust- 
ed from acting thereunder. Com. y. 
Delaware, etc., Canal Co., 43 Pa. 295. 

96. Colo.—Denver, ete., R. Co. v. 
Denver City R. Co., 2 Colo. 673; Crys- 
tal Park Co. v. Morton, 27 Colo. A. 74, 
146 P 566. 

Ill—Chesman v. Singers, 183 Ill. 
A. 591; Henssler v. A. G. Wiese Drug 
Hall, 70 


Co. SSI AS S392 

Ind.—Lawrence County v. 

Ind. 469; Hord v. Elliott, 33 Ind. 220. 

N. J.—Miller v. American Tobacco 
Co., 56 N. J. Eq. 847, 42 A 1117; Stock~ 
ton v. American Tobacco Cox 55 N. J. 
Hg. 73525,.06 +A LOL PPatinS6 Need etieeue 
847, 42 A. 1117]; West Jersey R. Co. 
v.. Cape May, ete., R. Co., 34 N. J. 
Eq. 164. 

N. M.—Community Ditches v. Tul- 
arosa Community Ditch, 16 N. M. 750, 
120 P 301. 

N. Y.—Peo. v. Clark, 70 N. Y. 518. 

Tenn.—State vy. Merchants’ Ins., 
ete., Co., 8 Humphr. 235. 

[a] Quo warranto or scire facias. 
—(1) It has been stated in early cases 
that scire facias is a proper remedy 
to punish, by forfeiture, an abuse of 
corporate power (see Corporations § 
3768), (2) and that quo warranto is 
proper where the cause of forfeiture 
is a defect in the organization (Re- 
gents of Univ. v. Williams, 9 Gill & 
J. CMG) 365; 34 AmDei 2 Come ve se 
SS: Bank,¢2 Ashm: ACea.)ips49))ee nce. 
Scire facias to vacate or forfeit cor- 
porate charters and franchises gen- 
erally see Scire Facias [35 Cye 1150]. 

[b] Nonperformance of conditions 
precedent.— Where conditions preced- 
ent to incorporation are not per- 
formed, the objection may always be 
raised by the state in a direct proceed- 
ing brought by it to test the right to 
corporate existence, as in quo war- 
ranto proceedings, or proceedings in 
the nature of quo warranto. Peo. vy. 
Montecito Water Co., 97 Cal. 276, 32 
P 236, 33 AmMSR 172; Peo. v. Selfridge, 
52 Cal. 331; Peo. v. Chambers, 42 Cal. 
201; Atty.-Gen. v. Hanchett, 49 Mich. 
436, 4 NW 182; State v. Central Ohio 
Mut. Relief Assoc., 29 Oh. St. 399. 

[ec] Acting as corporation without 
being legally incorporated.—(1) To be 
within the operation of a statute au- 
thorizing an action in quo warranto to 
be brought against an association of 
persons who act as a corporation 
within the state without being legally 


322) [51.0.J.] 


or they may be based upon the usurpation and exer- 
cise by a corporation of powers, franchises, or priv- 
ileges which it is not authorized, or is forbidden, to 
exercise,®? the misuser or nonuser of its charter or 
franchises,°® or its violation of a statute.®° 

Except in a few jurisdic- 
tions,! the fact that the grant, consent, franchise, 
or license involved is one to use the streets of a city 
does not prevent the employment of quo warranto 


Municipal franchise. 


proceedings against a corporation.” 


Foreign corporation is subject to proceedings by 
quo warranto, to try its right to carry on its corpo- 
but a state cannot, by 
quo warranto, inquire whether a foreign de facto 
corporation has a legal existence,* that question be- 
ing determinable only by the state under whose laws 
the corporation claims to be organized.° 

Fraud or bad faith. Quo warranto is an appro- 
priate remedy where fraud has been practiced in 
organizing, or in obtaining the charter of, a corpo- 


rate business in the state;* 


incorporated, “it is not necessary that 
the association, or persons composing 
it, avow a purpose to act as a cor- 
poration, cr assume to do so; it is 
sufficient that the acts are such as 
appertain to corporations, or are done 
after the manner of corporations.” 
State v. Ackerman, bt VOh USt.:2L03, 
197, 37 NE 828,.24 LRA 208. (2) An 
“association or ‘number of persons” 
who, in conducting. the business of 
insurance, profess to limit their lia- 
bility to the amount of money con- 
tributed by each, and assume to give 
perpetuity to the business by making 
membership certificates transferable 
by the assignment of the member or 
his personal representatives, are “act- 
ing as a corporation,” so as to author- 
ize a judgment of ouster on quo war- 
ranto where they have not incorporat- 
ed according to the statute. Greene v. 


Be0., 150 Ill. 513, 37 NE 842, 21 NH 
605. 
{d] Where corporations consoli- 


date under statute, quo warranto will 
lie to determine the constitutionality 
of the statute. Peo. v. People’s Gas 
Light, etc.. Co., 205 Ill. 482, 68 NE 950, 
98 AmSR 244. 

[el] Remedy is available to wind 
up illegally organized corporation.— 
Albert v. State, 65 Ind. 413. 

Fraud see infra text and notes 6-8. 

97. Cal.—Peo. v. California Protec- 
tive Corp., 76 Cal. A. 354, 244 P 1089; 
Peo. v. Milk Producers’ Assoc., 60 Cal. 
A. 439, 212 P 957. 

Iowa.—State v. Des Moines City R. 
Co., 135 Iowa 691, 109 NW 867. 

Mass.—Atty.- -Gen. v. New York, etc., 
R. Co., 197 Mass. 194, 83 NE 408. 

Mo.—State v. Business Men’s Club, 
ee Mo. A. 548, 163 SW 901. 

als -——Mountainside v. Equalization 
of Pia Bd., 81 N. J. L. 583, 80 A 488 
[aff 80 N. J. iv, 38, 76 A324). 

N. M.—Tularosa Townsite Commu- 
nity Ditches, ete. v. Tularosa Com- 
munity Ditch, 16 N. M. 750, 120 P 301. 

Pa.—Com. v. American Baseball 
Club, 290 Pa. 136, 138°A 497, 53 ALR 
LOZ Com. Vv. Sesqui- Centennial Ex- 
hibition Assoc., 8 Pa. Dist. & Co. 77. 

“When a corporation is assuming 
to exercise a privilege or franchise 
which it is unlawful for it to exer- 
cise, a proceeding in quo warranto lies 
to secure a judgment of ouster and 
seizure of its franchises.” Peo. v. Cal- 
ifornia Protective Corp., 76 Cal. A. 
354, 361, 244 P 1089 

{a] Actual user or possession of, 
as distinguished from a mere claim 
to exercise, added or increased rights, 
powers, privileges, or franchises con- 
ferred upon an existing corporation 
by a Statute, is necessary to support 
a quo warranto proceeding based upon 
the ground that the statute is uncon- 
stitutional. Atty.-Gen. v. Superior, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


QUO WARRANTO 


Property and 


ration,® or where the corporate franchise has been 
used for the purpose of defrauding the public’ or 
there has been a misrepresentation of facts in re- 
ports to the secretary of state.® 
mere lack of good faith is not ground for ouster,® 
and, of course, the facts in a particular case may not 
be sufficient to constitute fraud.?° 


On the other hand 


taxation matters. The state may 


contest the claim of a corporation to use state 


lands;11 and if the corporation’s ownership of its 


etc., R. Co., 93 Wis. 604, 67 NW 1138. 

98. Ala.—State Vv. Birmingham 
Water Works Co., 185 Ala. 388, 64 S 
23, AnnCas1916B 166. 

Ark.—Darnell v. State, 48 Ark. 321, 
3 SW 365; State v. Real Est. Bank, 5 
Ark. 595, 41 AmD 109. 

Ill.—People v. Chicago Tel. Co., 220 
Ill. 238, 77 NE 245; Baker v. Backus, 
32 Tl. 79. 

Ind.—Covington, ete., Plank Road 
Co. v. Van Sickle, 18 Ind. 244, 

Iowa.—State v. Des Moines City R. 
Co., 135 Iowa 694, 109 NW 867. 

Kan.—State v. ’Pipher, 28 Kan. 127; 
Terr. v. Reyburn, McC. 134. 

Me.—State v. Godfrey, 12 Me. 361. 
See State v. York Light, etec., Co., 113 
Me. 144, 151, 93 A 61 (information in 
the nature of quo warranto is “the 
appropriate remedy against a corpo- 
ration for abuse of power, misuse of 
privilege, malfeasance, or non-feas- 
ance’’). 

Md.—Chesapeake, ete., Canal Co. vy. 
Baltimore, ete., R. Co., 4 Gill & J. 1. 

Mass.—Atty.-Gen. v. New York, etc., 
R. Co., 197 Mass. 194, 83 NE 408. 

« Miss.—Bayless v. Orne, Freem. 161. 

Mo.—State v. American Can Co., 319 
Mo. 456, 4 SW (2d) 448; State v. St. 
Louis College of Physicians, ete., 317 
Mo. 49, 295 SW 537; State v. West 
End Light, ete., Co., 246 Mo. 653, 152 
SW 76; State v. Atchison, etc., R. Co., 
176 Mo. 687, 75 SW 776, 68 LRA 761; 
State v. Louisiana, etec., Gravel Road 
Co., 116 Mo. A. 175, 92 SW 153; State 
v. Hannibal, ete., Gravel Road Co., 37 
Mo. A. 496. 

N. Y.—Peo. v. Erie R. Co., 36 HowPr 
129; Peo. v. Hudson Bank, 6 Cow. 
217; Peo. v. Niagara Bank, 6 Cow. 196. 

Pa.—Com. v. American Baseball 
Club, 290 Pa. 136, 138 A 497, 53 ALR 
1027: Com. v. Reliance Safe Deposit, 
éte., Co., 40° Pa. ‘Co: 5713 In sre“Con- 
tinental R. Co., 36 Pa. Co. 450; Com. v. 
Altoona, ete., Connecting R. Co., 32 Pa. 
Co. 449; Freeman v. Stine, 13 Phila. 
28; Lejee v. Continental Pass. R. Co., 
10 Phila. 362. 

Va.—Com. v. James River Co., 2 Va. 
Cas. 190. 

99. Kan.—State v. Vigilant Ins. 
Co., 30 Kan. 585, 2 P 840. 

Miss.—State v. Senatobia Blank 
Book, ete., Co., 115 Miss. 254, 76 S 
258, AnnCas1918B 953. 

Mo.—State v. St. Louis First Nat. 
Bank, 297 Mo. 397, 249 SW 619. 

Oh.—State v. Thistle Down Jockey 
Club, 114 Oh. St. 582, 151 NE 709. 

Pa.—Com. v. American Baseball 
Club, 290 Pa. 136, 188 A 497, 53 ALR 
1027; Re Company Stores, 7 Pa. Dist. 
58, 20 Pa. Co. 287;, Com. v. Pittsburg, 
ete., R: Co:, 32 Pa. Co: 401: 

Philippine. —Govt. v. El Hogar Fili- 
pino, 50 Philippine 399. 

Wash.—State v. American Univ., 


property is limited to the time of its existence, its 
charter providing that thereafter the property shall 
be the property of a city, quo warranto to enforce 
such. forfeiture may be sustained;1? but, except on 
such grounds, it will not be divested of its property, 
although it is ousted of the right to exercise its fran- 
chises;+® and if it takes and uses for a private pur- 
pose the land of a private person, it cannot be ousted 
from possession of the land by quo warranto.** 
There is no authority to maintain quo warranto pro- 


140 Wash. 625, 250 P 52. 

1. Peo. v. Ft. Wayne, etc., R. Co., 
92 Mich, 522, 52 NW 1010, 16 LRA 152: 
Peo. v. Detroit Mut. Gaslight Co; 38 
Mich. 154. 

2. Ala.—State v. Birmingham Wa- 
ter Works Co., 185 Ala. 388, 64 S 28, 
AnnCas1916B 166. 

Ill.— Peo. v. Commercial Tel., 
Co., (277. Tl. 1265, 115 NE 739, LRA 
1917D 704; Peo. v. Chicago Tel. Co; 
220 Il. 238, 77 NE 245. 

Iowa.+-State v. Des Moines City R. 
Co., 185 Iowa 694, 109 NW 867. 

Kan.—Olathe v. Missouri, etc., 
terurban R. Co., 78 Kan. 193, 96 P 

Mo.—State v. West End Light, ee 
Co., 246 Mo. 653, 152 SW 76; State v. 
Bast Fifth St. R. Co., 140 Mo. 539, 41 
SW 955, 62 AmSR 742, 38 LRA 318. 
Interstate Inde- 
pendent Tel: Cor, 72 Nebr. 883, 101 NW 


ete., 


ie 


N. Y.—Peo. v. Bleecker St., ete., R. 
Co., 140 App. Div. 611, 125 NYS 1045 
[aff 201 N: Y. 594 mem, 95 NE .11386 
mem]. Contra Peo. v. Consolidated 
ey Co., 130 App. Div. 626, 115 NYS 

Oh.—State v. East Cleveland R. Co., 
6 Oh. Cir. Ct: 318, 3 Oh: Cir) Dees 4742 

Wis.—State v. Milwaukee Independ- 
ent Tel. Co., 133 Wis. 588, 114 NW 108; 
315; State v.. Madison St. R: Co, 73 
Wis. 612, 40 NW 487, 1 LRA 771. 

3. See Corporations § 4000. 

4. Hudson v. Green Hill Seminary 
Corp., 113 Ill. 618. 

5. Hudson y. Green Hill Seminary 
Corp., supra. 

6. State v. Citizens’ Light, etc:; 'Co:, 
172. Alas 232,. 55 S=193; Stanford Vv. 
Norwood Transp. Co., 19 Ala. A. 3% 
95 S 829; State v. Senatobia Blank 
Book, ete., Co., 115 Miss. 254, 76 S 258, 
AnnCas1918B 953; Com. v. Pittsburg, 
ete; Re Con 82 Pa. Go. 401. 

[al Rule is applicable where a new 
corporation was formed for the sole 
purpose of accomplishing a fraudu- 
lent and fictitious increase of the cap- 
ital stock of an old corporation. 
v. Citizens’ Light, ete., \Co., 172 Ala: 
2325655. 9) 1193 

7e Stanford v. Norwood Transp. 
Co. 19) Alay AS 173,795 Se829) 

8. State v. American Can"Co;, 319 
Mo. 456, 4 SW (2d) 448. 

9. (State v.90 Kingan, 519 Indsunt4o- 
State v. Martin, 51 Kan. 462, 33 P 9; 


j 


State - 


State v. American Can Co., 319 Mo. , 


458, 4 SW (2d) 448. 


10. State v. Bray, (Mo.) 20 SW 
(2d) 56. 
iL. 


State v. Pittsburg, etc., R. Co., 
53 Oh. St.-189, 41 NE 205. 

12. State v. Washington Steam 
Fire Co., 76 Miss. 449, 24 S 877. 

13. State v. Pittsburgh, ete., RiiCo.,, 
50 Oh. St. 239, 33 NE 1 51. 

14. State v. Pittsmica® etc., R.-Co;, 


oe 


8§ 


ceedings against a corporation because of its failure 


18-19 


to pay a tax assessed and charged against it.1> Also, 
some statutes relating to quo warranto proceedings 
do not authorize such a proceeding to obtain a judg- 
ment withdrawing from a corporation’s property the 
immunity from taxation conferred by statute.'® 

[§ 19] D. Where Another Remedy Exists.17 As 
a general rule quo warranto will not lie if another 
adequate remedy exists at law or in equity;*§ but 
the rule is applicable only in cases wherein the re- 
dress of the relator’s private injury is the main ob- 
ject;?® that the relator, or other individuals ag- 
crieved, ean seek their remedy i in another manner as 
no bar ‘to proceedings by the state or its officers ;2 
and resort to an information in the nature of quo 
warranto is not precluded by the existence of an- 
other remedy where it cannot be said that the other 
remedy is complete and adequate.?4 

Criminal prosecution. It is no bar to quo war- 
ranto against a corporation for misusing its powers 
or franchises that the acts constituting such misuser 
have rendered it or its officers criminally liable.?? 

Remedy provided in franchise or contract does not 
exclude quo warranto, or praceedings in the nature 
thereof, by the state or a municipality.2® 
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Statutory remedy.24 The general rule that quo 
warranto does not lie if another adequate remedy 
exists?° may be applicable where another adequate 
remedy is provided by statute,?® at least where the 
statute providing the remedy clearly manifests an- 
intent to supersede the remedy of quo warranto;?7 
but unless the contrary intention clearly appears, the 
statutory remedy wilt be considered cumulative rath- 
er than exclusive;?® a statute providing a remedy in 
favor of municipalities for the enforcement of the 
municipal franchise contracts of public service cor- 
porations is no bar to quo warranto by the state ;?® 
and a statute providing a remedy by appeal or writ 
of error to review a final order of a court in a pro- 
ceeding to organize a drainage district®® does not 
prevent an attack upon the order in quo warranto 
proceedings where the order was entered at a time 
when the court was without jurisdiction.*? 

Repeal of charter. The right reserved by the leg- 
islature to repeal a charter which it has granted does 
not impair the right to proceed by quo warranto in 
case the legislature ‘does not exercise its power.?? 

Impeachment. It is held that officers subject to 
impeachment under constitutional provisions can- 


supra. 
15. In re Continental R. Co., 36 Pa. 
Co. 450. . 
16. International, ete, R. Co. v. 


State, 75 Tex. 356, 12 SW’'685. 
Immunity from taxation as corpo- 

many. franchise see Taxation [87 Cyc 
17. Quo warranto: 

As exclusive remedy see supra § 8. 

Exclusion of, by power of legislative 
body to judge election and qualifica- 
tion of members see Elections §§ 


ae 273; Municipal Corporations § 
18. Ill.—Peo. v. Cooper, 139 Ill. 461, 


487, ae NE 872; Peo. v. Whitcomb,.55 
Tl. 172. 

Ind.—State v. Shields, 56 Ind. 521. 

Iowa.—State v. Rowe, 187 Iowa 
1116, 175 NW 32. 

Kan.—State v. Wyandotte County, 
117 Kan. 151, 230 P 531; State v. Wil- 
son, 30 Kan. 661, 2 P 828. 

Mass.—Gardner Trust Co. v. White- 
hall Corp., 260 Mass. 239, 157 NE 519; 


Malone v. New York, etc., R. Co., 197 
Mass. 194, 83 NE 408 
Minn.—Dennistoun y. Davis, 229 


NW 353; State v. Minnesota Thresher 
Mfg. Co., 40 Minn, 213, 41 NW 1020, 3 
LRA ‘$510. 

Mo.—State v. Hamilton, 240 SW 
445; State v. Dearing, 253 Mo. 604, 
162 SW 618; State v. Stewart, 32 Mo. 
379. 

Nebr.—State v. Scott, 70 Nebr. 681, 
97 NW 1021. 

N. Y¥.—Peo. v. Hillsdale, etc., Turnp. 
Road, 2 Johns. 190. 

Oh.—State v. Toledo Rn Cte.,y CO.5.3 
Ohy Cir CtueN. (8.42385, 23 Oh) CirvCt: 
603. 

Pa.—Town Council’s App., 15 A 730; 
Com. v. Allegheny Bridge Co., 20 Pa. 
185; Taxpayers’ League’s Pet., 16 Pa. 
Dist. 1003. 

Philippine.—Luna v. Rodriguez, 36 
Philippine 748. 

Ont.—In re Hammond, 24 U. C. Q. B. 
56. 

19. See cases infra note 20. 

20. Ala.—Capital City Water Co. 
v. State, 105 Ala. 406, 18 S 62, 29 LRA 


743. 
Ill.—Snowball v. Peo., 147 Ill. 260, 
35 NE 5388 [aff 43 Ill. A. 241]. 
Mich.—Atty.-Gen. v. . Booth, 143 


Mich. 89, 106 NW 868. 
Minn.—State v. St. eae EUG Rien 
35 Minn. 222, 28 NW 2 


Mo. —State v. Wetton, 240 SW 
445. 
Mont.—State v. Martin, 68 Mont. 


392, 219 P 632. 


N. Y.—Peo. v. Hillsdale, etc., Turnp. 
Road, 23 Word: 254; Peo. v. "Bristol, 
ete., Turnpike Road, 23 Wend. 222; 
Peo. v. Thompson, 21 Wend. 235 [rev 
on other grounds 23 Wend. 537]. 

Oh.—State v. Toledo R., ete., Co., 3 
OhisCirs CtaNu S.) 285,423) Oh eCir. CE, 
6038. 

Pa.—Com. v. Potter County Water 
Co., 212 Pa. 463, 61 A 1099; Birming- 
Turnp. Road 6v." Com., 
Pennyp. 458; Com. v. Towanda Water 
Works, 23 Wkly NotesC 420. 

21. ‘Adams v. Hannah, 261 Mass. 
125, 158 NE 330 [dist Gardner Trust 
Co. v. Whitehall Corp., 260 Mass. 239, 
157 NE 519]. 

22. State v. Delmare Jockey Club, 
(Mo.) 92 SW 185; State v. Gamble- 
Robinson Fruit Co., 44 N. D. 376, 176 
NW 103, 106 [quot Cyel; State v. ‘Cap- 
ital City Dairy Co., 62 Oh. St. 350, 57 
NE 62; Com. v. American Baseball 
Club, 290 Pa. 136, 138 A 497, 53 ALR 
L027 2% Come tv; Sesqui Centennial Ex- 
hibition Assoc., 8 Pa. Dist. & Co. 77. 

23. Eutaw Ice, ete., Co. v. Eutaw, 
202 Ala. 148, 79 S 609; ‘State v. Colum- 
bus, etce., ®lectric Co., 104 Oh. St. 120, 
135 NE 297, 

24. Statutory election contest see 
Elections o 271; Municipal Corpora- 
tions § 1009. 

25. See supra text and note 18. 

26. Ala.—State v. Atlanta Mut. Ins. 
Co., 200 Ala. 443, 76 S 375. 

Mass.—Gardner Trust Co. v. White- 
hall Corp., 260 Mass. 239, 157 NE 519. 

Minn. —State v. Lockerby, 57 Minn. 
411, 59 NW 495. 

Okl.—Jarman_v. Mason, 102 Okl. 
278, 229 P 459. 

W. Va.—Cambria v. Bachman, 93 W. 
Va. 463, 118 SE 336. 

Man.—Rex v. Maycock, [1924] 4 
DomLR 1222, [1924] 3 WestWkly 540. 

[a] Necessity of showing statute 
not applicable.—If other remedies 
might be available, such as a statu- 
tory remedy provided for judgment 
ereditors, the fact that they are not 
applicable to the circumstances must 
be shown or the writ will not.be is- 
sued. Peo. v. Wayland Wood Mfg. Co., 
33 Mich. 413. 

27. Ala.—Louisville, etc., R. Co. v. 
State, 154 Ala. 156, 45 S 296; State v. 
Ensley, 142 Ala. 661, 38 S 802; State 
v. Southern Bldg., ete., Assoc., 132 Ala. 
50, 31 S 375; State v. "Blliott, 117 Ala. 
172, 23 S 43; Parks v. State, 100 Ala. 
634, 13 S 756; State v. Gardner, 43 
Ala. 234. 

Colo.—Atchison, etc., R. Co. v. Peo., 


5 Colo. 60; Central, etc., Road Co;ey, 
Peo., 5 Colo. 39. 

Mo.—State v. Atchison, etc., R. Co., 
176 Ao. 687, 75 SW 776. 

N. Y.—Peo. v. Hall, 80 N. Y. 117; 
Peo. v. Cook, 8 N.Y: 67, 59 AmD 451: 
Peo. v. Pease, 30 Barb. 588 [aff .27 N. 
Y. 45, 84 AmD 242]; Peo. v. Collins, 
34 HowPr 336. 

Oh.—State v. McLain, 58 Oh. St. 318, 
50 NE 907; State v. Funk, 16 Oh. Cir! 
CE 155;-8 ‘Oh. Cir. Dec. 782 

S. O.— State v. Evans, 33 isme: 612, 
12 SE 816; 

2287 'CRiSYe 

Wis.—State v. 


Alexander vy. McKenzie, 


West Wisconsin R. 
Co., 34 Wis. 197; ‘State v. Messmore, 
14 Wis. 115; State v. Foote, 11 Wis. 
14, 78 AmD 689. 

[1892] 1 Q. 


Eng.— Ree. Ve en 
Bm3 9h 
28. Colo.—Peo. v. Londoner, 13 
Colo. 303, 22 P.764, 6 LRA 444. 
T1.—Lincoln Park Chapter No. 177, 
R. A. M. v. Swatek, 105 Ill. A. 604. 


Md.—Hamilton v. Annapolis, etc., 


[ R.rCo.jds Md. 'Ch. 7.6: 


Mich.—Peo. v. Michigan Sanitari- 
ne etc,, Assoc., 151 Mich. 452, 115 NW 

Minn.—Dennistoun  v. Davis, 229 
NW 353. 


Mont.—Terr. v. Virginia Road Co., 
2 Mont. 96. 

N. J.—Owen v. Whitaker, 20 N. He 
Hq. 122. 

N. D.—State v. Gamble-Robinson 
Fruit Co., 44 N. D. 376, 176 NW 103, 
106 [quot Cyc]. 

Pa.—Centre, ete., Turnp. Road Co. v. 
McConaby, 16 Serg. & R. 140; Come 
v. Altoona, etc., Connecting R. Co., 32 
Pa. Co. 449. 

S. D.—Wright v. Lee, 4 S. D. 237, 55 
NW 931. 

Tex.—State v. Southern Pac. R. Co., 
24 Tex. 80. 

Man.—Rex v. Maycock, [1924] 4 
DomLR 1222, [1924] 3 WestWkly 540. 

[a] ‘Where retention of remedy of 
quo warranto is expressly provided 
for by statute, a contention that plain- 
tiff has another complete and ade= 
quate remedy under the statutes is 
without merit. Ferzacca v. Freeman, 
240 Mich. 682, 216 NW 469. 

29.. State v. Birmingham Water 
Works Co., 185 Ala. 388, 64 S 23, Ann 
Cas1916B 166. 

See Drains § 123. : 
Pane: Vowarst, 265 Ill. 354, 106 
3 


32. Grand Gulf R., etc., Co. v. agian 
18 Miss. 428. 
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not be removed from office by quo warranto;?* but | there is authority to the contrary.®4 
IV. JURISDICTION, PROCEEDINGS, AND RELIEF 


[§ 20] A. Practice and Procedure Generally. 
The practice and procedure belonging to the common- 


law information in the nature of quo warranto have 


been adopted by some states as part of the common 
law.*® In other jurisdictions there are code or stat- 
utory provisions prescribing or regulating the pro- 
eedure in quo warranto proceedings,*® and in some 
of these jurisdictions the code or statutory provi- 
sions are exclusive of the common law,** but in oth- 
er jurisdictions the procedure is governed by the 
common law as modified by statute. In a number 
of jurisdictions, such as those wherein there are stat- 
utes abolishing the writ of quo warranto, and an in- 
formation in the nature thereof, and substituting 
a civil action therefor,*® the action is governed by 
the same rules of practice and procedure as other 
actions.*° 

[§ 21] B. Conditions Precedent—1. In General. 
Matters held not to be conditions precedent to a quo 
warranto proceeding to try title to an office include a 
judicial declaration of a vacancy in the office,*+ the 
service of a notice of removal from the office,*? the 
making of an objection before election officials to the 
counting of ballots,*® and the taking, or offering to 
take, an oath of office by a claimant.** It seems that 
a judgment denying the right of a person to an office 
is an obstacle which would ‘have to be removed be- 
fore a quo warranto action could be maintained by 
such person to try title to the office.*® In some ju- 


risdictions conviction in a criminal prosecution is 
not a condition precedent to quo warranto for for- 
feiture of an office,*® but under the statutes of other 
jurisdictions quo warranto does not lie before a 
conviction and judgment of forfeiture.** 

[§ 22] 2. Consent of Attorney-General or Prose- 
cuting Attorney.*® Generally speaking, the institu- 
tion of a quo warranto proceeding or the making of 
an application for leave of court to institute it,*® 
in a case where such leave is necessary,°° is a matter 
within the discretion of the attorney-general or pros- 
ecuting attorney, and the proceeding cannot be insti- 
tuted or maintained without his consent.°t In a 
case which is of purely public interest and does not 
involve any private or individual right or grievance, 
the foregoing rules obtain to their full extent ;°? the 
discretion of the attorney-general or prosecuting at- 
torney is arbitrary®? and uncontrollable,®* and his 
refusal to act does not confer upon a private person 
a right to proceed.®> Also, in a case within a stat- 
ute ‘authorizing the attorney-general or state’s at- 
torney to institute the proceeding, or apply for leave 
of court to institute it, at the instance of private per- 
sons, if private rights or grievances are involved, the 
consent of the officer is essential,®® but he has no 
arbitrary and uncontrolled discretion;®* the only 
discretion vested in him is to determine whether the 
documents and evidence presented to him are in 


Peo. v. North Chicago R. Co., 88 Ill. 


wa 


33. State v. Owens, 217 Ala. 668,/162 SW 618. 

M17 °S 298. 48. Plaintiffs, petitioners, and re-| 537; Peo. v. Atty.-Gen., 41 Mich. 728, 
34. See Elections § 272. lators see infra §§ 39-48. 3 NW 205; State v. Huffman, (Mo. A.) 
35. Brooks v. State, 26 Del. 1, 79 49. v. Milk Producers’ | 248 SW 985; Peo. v. Atty.-Gen., 22 

A 790, 51 LRANS 1126, AnnCas1915A | Assoc., 60 Cal. A. 489, 212 P 957. Barb. (N. Y.) 114, 13 HowPr 179. (2) 

TERRY Colo.—State R. Commn. v. Peo., 44] Conversely, it is sufficient if, after 
36. See code and statutory provi-| Colo. 345, 98 P 7, 22 LRANS 810. making an adequate investigation, he 

sions. Fla.—Robinson vy. Jones, 14 Fla.| authorizes the use of his name in the 
[a] Code and statutory provisions | 256. proceeding (State v. Huffman, supra), 

differing as to subject matter.—W here Ill.—Peo. v. Hanson, 290 Ill. 370,] (3) and the physical act of attaching 

a proceeding purports to be one un-|125 NE 268. his signature to the information or his 

der code provisions relating to the Mo.—State v. Taylor, 208 Mo. 442,| actual presence in court when the in- 

writ of quo warranto, and the subject | 106 SW 1023, 13 AnnCas 1058; State v.| formation is presented is not prereq- 


matter thereof is not within a stat- 
ute providing a summary proceeding 
as to a contest for an office in certain 


cases, it is not governed by the stat- }. 


ute, State v. Goff, 135 La. 335,65 S 
481. 
37. State v. Birmingham Water 


Works Co., 185 Ala. 388, 64 S 23, Ann 
Cas1916B 166; Louisville, ete., R. Co. 
v. State, 154 Ala. 156, 45 S296; State 
v. Home Brewing Co., 182 Ind. 75, 105 
NE 909. ag 

38. Scott v. Dover, 113 Minn. 452, 
130 NW 74, 539. 

39. See supra § 4. 

40. State v. Harper, 94 Kan. 478, 
146 P 1169, AnnCas1917B 464; Peo. v. 
Albany, etc., R= Con. wansse0s,7 55. 
Barb. 344, 7 AbbPrNS 265, 38 HowPr 
228 [mod 5 Lans. 25 (aff STAN Bye 
161)]; State v. Tollison, 95 S. C. 58, 78 
SE 521; Ex p. Murchie, 42 N. B. 541. 

41. Wells v. State, 175 Ind.* 380, 
94 NE 321, AnnCas1918C 86. 

42. ~Atty.-Gen, v. Parsell, 99 Mich. 
381, 58 NW 335. 

43. Hardrader v. Lawrence, 190 N. 
C. 441, 130 SE 35. 

44. Peo. v. Miller, 16 Mich. 56; 
Peo. v. Vail, 20 Wend. CNY ee 
Little v. State, 75 Tex. 616, 12 SW 
965. 

45. 
467, 207 NYS 203 [aff 240 N. Y. 
mem, 148 NE 765 mem]. 

46. Peo. v. Manescau, 33 Porto Rico 
703; Royall v. Thomas, 28 Gratt. (69 
Va.) 130, 26 AmR 335. 

47. State v. Dearing, 253 Mo. 604, 


Abell v. Hunter, 211 App. Div. 
702 


tay oe (A.) 2 SW (2d) 212. 
Y.—Peo. v. Murray, 73 N. Y. 535 

a 8 Daly 347]. 

Okl.—Partridge v. Shore, 118 Okl. 
15, 246 P 453. 

Pa.—French’s Pet., 28 Pa. Co. 619. 

Porto Rico.—Santiago v. Feuille, 10 
Porto Rico 408. 

50. See infra § 23. 

51. Peo. v. Fullenwider, 329 Ill. 65, 
160 NE 175; Matter of Barrett, 121 
Misc. 735, 202 NYS 20 [rev on other 


grounds 209 App. Div. 217, 204 NYS 
705]; Midgett v. Gray, 159 N. C. 443, 


| 74 SE 1050, 158 N. C. 133, 73 SE 791. 


Compare Housman y. Earle, 98 N. J. 
L. 379, 120 A 738 (holding otherwise, 
without discussion, as to an informa- 
tion in the nature of quo warranto to 
test the validity of the election of a 
city commissioner). 

[a] Consent must be that of acting 
prosecuting attorney, or one who is 
actually in the possession of the of- 
fice. Peo. v. Barnhart, 206 Mich. 585, 
173 NW 510. 

{b] Supervision of assistant.—An 
assistant state’s attorney cannot pre- 
sent a petition for leave to file an in- 
formation in the nature of a quo war- 
ranto, except under the supervision 
of the state’s attorney. Peo. v. Han- 
son, 290 Ill. 370, 125 NE 268. 

{c] Time, form, and sufficiency of 
consent.—(1) The mere consent of the 
attorney-general to the use of his 
name is not sufficient; before giving 
such consent, he must investigate the 
matter and exercise his discretion. 


uisite to the validity of the proceed- 
ing (State v. Huffman, supra). (4) 
If he joins in the action as one of the 
attorneys for claimant, his consent is 
sufficiently shown, Duffy v. State, 6¢ 
Nebr. 812, 84 NW 264. (5) In some 
jurisdictions it is sufficient if the 
consent of the attorney-general be ob- 
tained at any time before trial. State 
v. Withers, 121 N. C.-.376, 28 SE 522. 
(6) In other jurisdictions, however, 
the the appearance and approval of 
the prosecuting attorney after the fil- 
ing of the complaint by a private per- 
son or his attorney is not sufficient. 
State v. Cook, 39 Or. 377, 65 P 89. 

52. Peo. v. Grand River Bridge 
Co:., 13 Colo, 11, 2% P 898, 16 AmSR 
182; Haupt v. Rogers, 170 Mass. 71, 
48 NE 1080. 

53. Peo. v. Fullenwider, 329 Tll. 65, 
160 NE 175; Peo. v. Healy, 230 Ill. 280, 
82 NE 599, 15 LRANS 603; Brethorst 
v. Wylie, 205 Ill. A.’72... Compare 
Isaacson v. Parker, 42 S. D. 562, 176 
NW 653, 43 S. D. 142, 178 NW 139 (dic- 
tum to the contrary). 

54. Peo. v. Fullenwider, 329 Ill. 65, 
160 NE 175; Peo. v. Hanson, 290 Ill. 
370, 125 NE 268. 

55. Peo. v. Grand River Bridge Co., 
13 Colo. 11, 21 P 898, 16 AmSR 182; 
Thompson v. Watson, 48 Oh. St. 552, 
31 NE 742. 


56.” Porter sv. Peo LS 2s bl One pe 
NE 349; State v. Cook, 39 Or. 377, 65 
P 89; Com. v. Burrell, 7 Pa. 34: 


57. Peo. v. Healy, 231 Ill. 629, 83 
NE 453. 


a 
For later cases, developments and changes in the law see’cumulative Annotations, sameé title, page and note number. 
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proper legal form and prima facie sufficient,°* and if 
they are, it is his duty to sign the petition and pre- 
Indeed, under some statutes 
making it the mandatory duty of a district attorney 
to bring suit upon request,®° it is incumbent upon him 
to present the cause of action to the court in proper 
form,®! and he has no right to raise the question 
that the petition addressed to him does not set forth 
ultimate facts sufficient to warrant a judgment of 
Under statutes authorizing 
tion of a quo warranto proceeding by a person who 
has an interest distinct from that of the public,*®* 
such as a right in himself to an office,** he may pro- 
ceed independently upon his own relation where 
the: attorney-general,®*® or prosecuting attorney,*® 
has refused to act, or, in some jurisdictions, without 
either the consent of the attorney-general or his 
_ refusal to act, where the action is based upon the 
usurpation of an office pertaining to a county, town, 


sent it to the court.®? 


ouster.®? 


city, village or school district.®* 


58. BReowv., Healy, 230 Ll °280, 82 
NE 599. 
[a] Papers held not to present 


prima facie case.—Peo. v. Crowe, 226 
Ill. A. 454. 

59. Peo. v. Fullenwider, 329 Ill. 65, 
160 NE 175; Peo. v. Crowe, 327 Ill. 
106, 117, 158 NE 451; Peo. v. Healy, 
231 Il). 629, 83 NE 453; Peo. v. Streu- 
ber, 227 Ill. A, 444. 

“Where an individual who has a 
private right which may be enforced 
under the Quo Warranto statute pre- 
sents a petition for leave to file an 
information in the nature of quo war- 
ranto to the State’s attorney for his 
signature, it is the duty of the State’s 
attorney, if the petition is in proper 
form and the accompanying affidavit 
of facts is prima facie sufficient, to 
sign the petition and present it to the 
court.” Peo. v. Crowe, supra. 

Mandamus to compel institution of 
proceeding see Mandamus §§ 193, 220. 

66. See Mandamus § 111 note 18 


a]. 
61. Thomas v. Fuller, 166 La. 847, 
118 S 42 [aff 8 La. A. 803]. 


62: Thomas vy. Fuller, supra. 

63. See infra § 41. 

64. See infra § 44. 

65. State v. Sadler, 25 Nev. 131, 58 


P 284, 59 P 546, 68 P 128, 883 AmSR 
573; State v. State Fourth Judicial 
Dist. Ct., 31 N. M. 82, 239 P 452; State 
v. Sante Fé County First Judicial 
DistyeOts 0 UN. el nS 00K e233) 2 lO Oz: 
State v. Milwaukee Independent Tel. 
Co., 133 Wis. 588, 114 NW 108, 315; 
State v. Samuelson, 131 Wis. 499, 111 


NW 712; State v. Leischer, 117 Wis. 
475, 94 NW 299. 
[a] Formerly, in New Mexico, a 


writ of quo warranto could be ob- 
tained only by permission of thé at- 
torney-general. De Vigil v. Stroup, 
15 N. M. 544, 110 P 830. 

66. Grant vy. Elder, 64 Colo. 104, 170 
P 198; Canon City Labor Club v. Peo., 
21 Colo. A. 37, 121) P 1203 State v. Des 
Moines City R. Co., 135 Iowa 694, 109 
NW 867; State v. Barr, 90 Nebr. 766, 
134 NW 525; State v. Frazier, 28 Nebr. 
438, 44 NW 471. 

67. State vy. Feuerstein, 159 Wis. 
356, 150 NW 486; State v. Orvis, 20 
Wis. 235. 

[a] Action involving state or cir- 
cuit office is not within such a stat- 
ute. State v. Anson, 132 Wis. 461, 
112 NW 475. 

68. Ga—Garrett v. Cowart, 149 Ga. 
557, 101 SE 186. 

Tll.— Peo, vy. Burson, 307 Ill. 533, 139 
NE 139. 

Mass.—Atty.-Gen. v. Sullivan, 163 
Mass. 446, 40 NE 8438, 28 LRA 455. 

Minn,—State v. Kent, 96 Minn. 255, 
ath. NW 948, 1 LRANS 826, 6 AnnCas 

DS, 

Tenn.—State v. ene 10 Heisk. 
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the institu- 
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[§ 23] 8. Leave of Court—a. Necessity. The an- 
cient common-law writ of quo warranto was a writ 
of right of the crown,**® but the modern writ, or an 
information or action in the nature of quo warranto, 
is not a matter of absolute right,®°® at least where 
a private citizen seeks to institute the proceeding or 
to become a relator,’® and even, it is held, where the 
attorney-general attacks the legality of the organi- 
zation of a municipality." 
court is a condition precedent to the filing of an in- 
formation or other institution of the proceeding by, 
or upon the relation of, a private citizen,’? and un- 
der the statutes of some jurisdictions it is necessary 
in all cases,** including a case where the attorney- 
general, or state’s attorney ex officio, seeks to file an 
information;’* but at common law, and in a major- 
ity of jurisdictions, the attorney-general ex offtcio 
may institute the proceeding without application to, 
or leave of, court,’® and in a few states the proceed- 


Leave or permission of 


ing may be instituted by a private relator without ~ 


69. Meigs vy. Theis, 102 Conn. 579, 
129.A 551; Peo. v. Miller, 331 Ill. 395, 
163 NE 139; Peo. v. Brinkley, 322 I11. 
29, 152 NE 585; Peo. v. Arnett, 317 
Tll. 425, 148 NE 306; Peo. v. Chandler- 
ville Community High School Dist. 
No. 62, 311 Ill. 224, 142 NE 453; Peo. 
v. Jones, 308 Ill. 246, 139 NE 403; Peo. 
v. Burson, 307 Ill. 533, 189 NE 139; 
Peo. v. Le Roy, 293 Ill. 278, 127 NE 
695; Peo. v. Crowley, 250 Ill. 282, 95 
NE 192; Peo. v. Lease, 248 Ill. 187, 
93 NE 783; Peo. v. Hepler, 240 Ill. 196, 
88 NE 491; Peo. v. Bierman, 249 Ill. 
A. 217; State v. Lockerby, 57 Minn. 
411, 59 NW 495; 
Pa. 1285 (Com: vo Arrison, 15 Sere. i& 
Re (Ra. 1277 16) Amb 5307 Comin v. 
PW Minn? Constin Corn clea DiSst, 
eee’ Com. v. Thompson, 18 Pa. Dist. 

Dismissal of proceeding see infra 
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70. 
495. 

Mass.—Gardner Trust Co. v. White- 
hall Corp., 260 Mass. 239, 157 NE 519. 

Minn.—State v. Dowlan, 33 Minn. 
536, 24 NW 188. 

Mo.—State v. Cairns, 265 SW 527; 
State v. Stewart, 32 Mo. 379. 

N. M.—State v. Raithel, 24 N. M. 42, 
72 lal 3 aie 
Pas eon v. Cluley, 56 Pa. 270, 94 


Ga.—Stone v. Wetmore, 44 Ga. 


AmD 

71. Atty.-Gen. v. Methuen, 236 
Mass. 564, 129 NE 662. 

7 S.—Gunton v. Ingle, 11 F. 


Pa AOL 
Cas. No. 5,870, 4 Cranch C. CG 488. 

Ida. —Toncray v. Budge, 14 Ida. 621, 
95 B eb. 

Mich.—Peo. v. Barnhart, 206 Mich. 
585, 178 NW 510. 

Mo.—State v. Lawrence, 38 Mo. 535. 

N. Y.—Peo. v. Kip, 4°'Cow. 382 note; 
Peo. v. Tibbets, 4 Cow. 358. 

Pa.—Com. v. Arrison, 15 Serg. & TRY 
127, 16 AmD 531. 

S. G.—State v. Belue, 138 S. C. 393, 
136 SE 641. 

[a] By statute of Anne, informa- 
tions upon the relation of a private 
citizen were required to be brought 
by leave of.court, the leave being 
granted, however, aS a matter of 
course. State v. Kent, 96 Minn. 255, 
104 NW 948, 1 LRANS 826. 

[b] In New Jersey the statute re- 
lating to leave of court for the filing 
of an information by a private per- 
son is limited to cases wherein the 
relator, as a taxpayer and resident, 
seeks to conserve the public good and 
convenience; ‘“‘a person who believes 
himself entitled to an office, whether 
he is a taxpayer or not may, without 
leave of the court, file an information 
against an alleged usurper or in- 
truder.’”’?, McGuire v. De Muro, 98 N. 
J. L. 684, 689, 121 A 739. 

[ce] In Philippines, under the code, 
leave of court for the filing of a com- 


Com. v. Davis, 109° 


plaint is necessary only when the at- 
torney-general, or the fiscal of the 
province, wishes to bring an action 
at the request of a third person, and 
not when a person claiming to be en- 
titled to a public office brings an ac- © 
tion in his own name without the in- 
tervention of the attorney-general or 
the fiscal. Navarro v. Gimenez, 10 
Philippine 226. 

73. Peo. v. Burson, 307 Ill. 533, 139 
NE 139; Peo. v. Union El. R. Co., 269 
THe 21:2 AO ING) 16 

74, Peo. v. Union Cons, Ely Ra Co: 
ae TLR 32) LOS) NBs AnnCas19i5G 

[a] Waiver.—After defendant has 
appeared and pleaded to the merits in 
a proceeding involving public inter- 
ests, prosecuted by the state’s attor- 
ney, he will not be heard to object that 
the information ,was filed without 
leave of court. Bishop v. Peo., 200 
Psy op Naat. ‘ 

50, Mla. 


75. Ela—State v. Bryan, 
State v. Gleason, 12 


208 39) EO) O208 
Fla. 190. 

Ga. eho th v. Cowart, 149 Ga. 557, 
101 SE 18 

Meee ee -Gen. v. Sullivan, 163 
Mass. 446, 40 NE 748, 28 LRA 455; 
Compay. Allen, 128 Mass. 308. 

Minn.—State v. Kent, 96 Minn. 2,55, 
104 NW 948, 1 LRANS 826. : 

Mo.—State v. McClain, 187 Mo. 409, 
96 SW 135; State v. Rose, 84 Mo. 198; 
State v. Buskirk, 43 Mo. 111; State 
v. Lawrence, 38 Mo. 535; State v. 
Stewart, 32 Mo. 379; State v. Stone, 
25 Mo. 555; State vy. St. Louis Per- 
petual Mar., etc., Ins. Co., 8 Mo. 330. 
See State v. Cupples Station Light, 
ete., Co., 283 Mo. 115, 145, 223° Sw 15 
(Coie has always been the praetice 
in this State to issue the writ of quo 
warranto upon the application of the 
Attorney-General, as a matter of 
course and without any investigatton 
of the merits of the case’’). 

N. H.—Meehan v. Bachelder, 73 N. 
Ay eo) AY 62.0. 

N. J_—Miller v. Seymour, 67 N. J. 
L. 482, 51 A 719; Atty.-Gen. v. Dela- 
Ware eve, Rh, Convo une lenasze 

N. Y.—Peo. v. Bleecker St:, sete, R. 
Co., 140 App. Div. 611, 125 NYS 1045 
(afi 67) Mase’ i575 124 NYS 782, and 
questions cert to 142 App. Div. 934 
mem, 127 NYS 1136 mem, and aff 201 
N. Y. 594 mem, 95 NE 1136 mem}; 
Peo. v. Boston, etc., R. Co., 27 Hun 528. 

Pa.—Com. v. Dillon, 81* Pa. St. 41; 
Com. v. Ayers, 3 Pa. Dist. & Co. 818, 
821 [quot Cyc]; Com. v. Daily, 3 Wkly 
NC 133, 

R. I.—State v. Brown, 5 R. I. 1. 

Wash.—Mills v. State, 2 Wash. 566, 
27 P 560. 

Eng.—Rex vy. Trevenen, 2 B. & Ald. 
479, 106 Reprint 441; Rex v. Philipps, 
38 Burr. 1564, 97 Reprint 983. 

“At common law the attorney gen- 


326 [51 C.J.) 


leave of court, where the district attorney consents 
Under some code provi- 
sions an order of a judge directing the bringing of a 
quo warranto proceeding is a condition precedent to 
the bringing of such a.proceeding in the name of the 
state alone without the joinder of an individual re- 
lator and without security for costs,77 but no order 
leave of court is necessary where there is an 
individual relator who gives security for costs.7§ 
[§ 24] b. Application for Leave and Proceedings 
It is proper to apply to 
the court for leave to file an information in the na- 
ture of quo warranto,’® rather than apply to the 
court to issue a writ of quo warranto.®°® 
cation should be in statutory form, if any such form 
is preseribed,*! and if not so prescribed, the pro- 
’ cedure conformable to common-law usage will be 
In some states a petition is necessary.®? 
The application should be verified or accompanied by 


that the relator may act.7® 


Thereon—(1) In General. 


followed.8? 


eral, ex officio, has the right either to 
sue out a writ of quo warranto, or 
to bring an information in the nature 
of a quo warranto, to try the title toa 
public office, and is not compelled to 
ask leave of the court.’”’ Atty.-Gen. v. 
Sullivan, 163 Mass. 446, 448, 40 NE 
848, 28 LRA 455, 

76. Peo. v. Lockard, -26 Colo. A. 
4390143) P3273. 
77. Evans v. State, 215 Ala. 61, 109 
Newman vy. State, (Ala.) 39 S 
648; Capital City Water Co. v. State, 
10>) SAdals 406,95 08'S, 62)" 29" TRA’ 67437 
State v. Webb, 97 Ala. 111, 12 S 377, 


388 AmSR 151: 
ee sae for costs generally see in- 
89 
79. State v. McLean County, 11 N. 
D. 356, 92 NW 385. 
[a] Status of application.—An ap- 


plication for leave to file an informa- 
tion in the nature of quo warranto is 
not of itself either an action at law 
or a bill in equity. Haupt v. Rogers, 
170 Mass. 71, 48 NE 1080. 

80. State v. McLean County, 11 N. 
D. 356, 92 NW 385. 


S Sle mocate, ‘Vv. Elliott, 117 Ala. 172, 
2355435 
82. State v. Merry, 3 Mo. 278; Reg- 


v. Nagle, 24 Ont. 507. 
83. Peo. v. Union Cons. El. R. Co., 
. 263 Ill. 32, 105 NE 12, AnnCas1915C 
388; Peo. v. Healy, 230 Ill. 280, 82 NE 
599, 15 LRANS 603; Hunt v. Christ- 
ensen, (N. J. Sup.) 126 A 671. 
. [a] Status and form of petition.— 
“The petition was only the sworn ap- 
plication for leave to file the infor- 
mation. There is no requirement that 
the petition for leave to file an in- 
formation shall be: ‘In the name and 
by the authority of the People of the 
State of Illinois;’ and conclude: 
‘Against the peace ‘and dignity of the 
same.’ That requirement applies on- 
ly to the information.’ Peo... .V. 
Thomas, 201 Ill. A. 350, 353. 

[b] Petition included in informa- 
tion.—In Texas, although the statute 
contemplates that the petition for 
leave to file and the information shall 
be separate, yet as the proceeding is 
expressly declared to be a civil one, 
the liberal rules of code pleading are 
to be applied, and it is sufficient if the 
petition for leave to file be included 
in, and made a part of, the informa- 
tion. East Dallas v. State, 73 Tex. 
370, 11 SW 1030. 

84 Peo. v. Healy, 230 Ill. 280, 82 
NE 599;. U. S. v. Lockwood, 1 Pinn. 
(Wis.) 359. 

[a] Affidavit must be filed, when 
so provided by rule of court; a mere 
tender thereof is insufficient. Rex v. 
Good, (Man.) 66 DomLR 7638, [1922] 1 
WestWkly 112. 

[b] Allegations in affidavit upon 
information and belief are insufficient. 


QUO WARRANTO 


al. 85 


leaves 


The appli- 


both sides; 


Peo. v. Roberts, 279 Ill. 540, 117 NE 
68; Brethorst v. Wylie, 205 Ill. A. 
72; Rex v. Woeller, 3 OntWN 838, 21 
OntWR 672.08 DomLR 281. See Me- 
Williams v. Jacobs, 128 Ga. 375, 57 
NE 509: Harris v. Pounds, 66 Ga. 123 
(both cases holding that a petition for 
leave to file an information in the na- 
ture of a quo warranto must be posi- 
tively verified as far as the averments 
show. the relator’s right to file the in- 
formation, but that averments con- 
cerning the occupant’s usurpation of 
office may be verified on informa- 
tion and belief). y 

[c] Effect of defective affidavit.— 
A defective affidavit, worthless be- 
cause not sworn to before a proper of- 
ficer, nullifies the writ itself. Lavoie 
v. Jeffrey, 16 Que. Super. 363. 

[d] Amendment.—Where verifica- 
tion of a petition for leave to file an 
information in the nature of quo war- 
ranto is imperfect, in that only part 
of the allegations are sworn: to, the 
court, in its discretion, may subse- 
quently allow the relator to amend by 
attaching an affidavit positively 
swearing to all the allegations in the 
ee ie Shaw v. De Vane, (Ga.) 151 


fej] Court will receive affidavit of 
person estopped from being a relator, 
if the motion is made by a relator 
properly qualified, although the com- 
plete ground of the application ap- 
pears only from the affidavit of the 
party estopped. Rex y. Brame, 4 A. 
& EH. 664, 31 ECL 295, 111 Reprint 937. 

85. Com. v. Philadelphia; etc., R. 
Co., 3 LegsGaz (Pa.) 371. 

86. Peo. v. France, 314 Ill. 51, 145 
NIE 240; Peo. v. Emmerson, 313 Ill. 
209, 145 NE 106. 

87. Peo. v. France, 314 Ill. 51, 145 
NE 240; Peo. v. Emmerson, 313 Ill. 

Peo. v. Kimmel, 282 
717; Peo. v. Peltier, 


209, 145 NE 106; 
Til. 344, 118 NE 
265 Ill. 630, 107 NE 200. 

88. Whelchel v. State, 76 Ga. 644; 
Peo. v. France, 314 Ill. 51, 145 NE 240; 
Peo. v. Emmerson, 313 Ill. 209, 145 NE 
106; Vrooman vy. Michie, 69 Mich. 42, 
36 NW 1749; Ex p. Gilbert, 14 N. B. 
231. 

{a] Particular matters.—(1) The 
affidavit must state at whose instance 
the application is made. It is not 
enough for a party to depose that, if 
the court grants the information, it 
is his intention to become really and 
bona fide the relator. -Reg. v. Hedges, 
11 A. & BE. 163, 39 ECL 109, 113 Re- 
print 377, (2) Also, the affidavit 
should show that the relator is a prop- 
erly qualified person. Reg. v. Thirl- 
win, 10 Jur. N. S. 206. (3) Affidavits 
in support of a quo warranto should 
state any usage there may be which 
differs from what might be held to be 
the construction of the charter of the 
incorporation of the borough. Rex v. 


affidavits,8* unless it is made by me attorney-gener- 
The petition or affidavits in support thereof 
should not only recite facts,’ rather than conelu- 
sions,®? but should also state all the material facts 
necessary to justify or warrant the granting of 
88 and be so framed that perjury may be as- 
signed thereon if any material allegation contained 
therein i is false.®® 
papers | relied on as evidence to the petition as ex- 
hibits is desirable,®® but not indispensable.*+ 
filing of an answer to a petition for leave to file an 
information in the nature of quo warranto is not 
authorized®? or required®*® by law. 
dictions the court may, in the exercise of its disere- 
tion, hear either the petition alone or affidavits on 
but it should not consider affidavits 
of respondent which merely deny facts alleged in 
the petition®® or which set up facts which are prop- 
er subject matter of pleas.®® 


Attaching copies of documentary 


The 


In some juris- 


Headley, 7 B. & C. 496, 14 ECL 225, 
108 Reprint 808. (4) Upon an appli-. 
eation for a quo warranto informa- 
tion, suggesting that defendants were 
elected contrary to the provisions of 
a particular charter, the affidavit 
must state that the charter was ac- 
cepted, or that the usage had been in 
conformity to the charter. Rex v. 
Barzey, 4 M. & S. 253, 105 Reprint 828. 

{b] Petition must be accepted as 
true (1) in determining its sufficiency. 
State v. Hart, (Del.) 129 A 691; Peo. 
v.. Union, Bl. R, ‘Co... 269) Til. 212,110 
NE 1. (2) However, a demurrer to 
the petition admits the facts stated 
therein only for the purpose of the 
preliminary proceeding. Adams v. 


Hannah, (Mass.) 165 NE 32. 

{c] Petitions held sufficient.—Peo. 
v. Blair, 339 Ill. 57, 170 NE 680; Peo. 
v. Moss, 286 Ill. 589, 122 NE 93; Peo. 


v. Union BI. R.. Co., 269 Te 212, 110 


NE 1; Peo. v. ‘Anderson, 239 Il. 266, 
87 NE 1019. 
{d] Petition held insufficient.— 


Peo. v. Union Cons, El. R. Co., 263 Ill. 
32, 105 NE 12, AnnCasi1915C 388. 

[e] Affidavit held sufficient.—Peo. 
v. Healy, 230 Ill. 280, 82 NE 599, 15 
LRANS 603. 

{f] Affidavits held insufficient.— 
Lynch v. Martin, 11 Del. 487. 

89. Peo. v. France, 314 Ill. 51, 145 
NE 240; Peo, v. Emmerson, 313 Tr 
209, 145 NE 106; Peo. ‘v. Healy, 230 
Tll. 280, 82 NE 599, 15 LRANS 603; 
Brethorst v. Wylie, 205 Ill. A. 72; Bou- 
cha v. Alger Cir. Judge, 159 Mich. 610, 
124 NW 532. 

90. Harris v. Pounds, 66 Ga. 123. 

91. Harris v. Pounds, supra. 

92. Peo. v. Chandlerville Com- 
munity High School Dist. No. 62, 311 
Ill. 224, 142 NE 453; Mafllet v. Dubeau, 
19 Que. Pr. 50. But see Atty.-Gen. v. 
Chicago, -ete., Re Co., 112 I). 520 
(where response to a rule to show 
cause was made by answer and the 
court considered the questions so pre- 
sented ys 

93. Peo. v. Mineral Marsh Drain. 
Dist., 193 Ill. 428, 62 NE 225. 

94. Peo. v. Chandlerville Com- 
munity High School Dist. No. 62, 311 
Tll. 224, 142 NE 453; Peo. v. Mineral 


-Marsh Drain. Dist., 193 Ill. 428, 62 NE 


225. See Peo. v. People’s Gas Light, 
ete., Co., 205 Tl. 482, 68 NE 950, 98 Am 
SR O44 Gt is proper practice, upon the 


‘presentation of the petition and the 


appearance of respondent, to hear af- 
fidavits and counter-affidavits as to 
the facts relied on for the leave 
asked). 

Affidavits in response to rule nisi 
see infra § 25. 

95. Peo. v. Chandlerville Commu- 
nity High School Dist. No. 62, 311 Ill. 
224, 142 NW 453. 

96. Peo. vy. Chandlerville Commu- 
nity High School Dist. No. 62, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 25-26] 


[§ 25] (2) Notice and Rule To Show Cause. Hx- 
cept under the code provisions of some states,®’ the 
court may, upon due presentation of a proper appli- 
cation, grant an order or rule upon defendant to 
show cause why an information should not be filed ;°° 
and in some jurisdictions, upon application by a 
private person for leave to file an information, de- 
fendant is entitled to be heard on the question of 
’ filing,®® and the granting of a rule to show cause is 

an essential preliminary step,+ unless the subject 
matter of the proceeding is a small annual office ;? 
but in other jurisdictions a rule nisi is not neces- 
sary,® and the court may in its diseretion act upon 
the petition ex parte or enter a rule nisi requiring 
respondent to show cause.* Such a rule or order 
does not determine any question of legal right either 
as to subject matter or procedure.® 

Notice. There is considerable diversity of holding 

as to notice of the application made, or steps taken, 
to obtain leave to bring a quo warranto proceeding, 
it being variously held in different jurisdictions that 
notice to defendant is® or is not? necessary where 
the application is made by a private relator; that 
notice of an application by a private relator need not 
be given to the attorney-general;® that notice of a 
motion 1s proper® and necessary ;?° that an applica- 
tion for an order or rule to show cause may be made 
without notice,1+ but that the rule or order must. be 
served upon defendant;'? and that service of the 
petition, or a copy thereof, upon defendant ist® or 
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is not'? necessary. 

Return of rule and subsequent proceedings. A 
rule to show cause may be made returnable at such 
time as the court shall fix,!® its diseretion governing 
the question unless otherwise provided by statute.1® 
Where a rule to show cause has been entered, re- 
spondent may file counter-affidavits.17 Upon the 
hearing, the court may discharge the rule if the af- 
fidavits in support thereof are insufficient,t® or if 
they are clearly and satisfactorily answered by coun- 
ter-affidavits;+® and where the facts relied on in 
an answer to the rule to show cause are undisputed, 
and the questions of law presented may be given ade- 
quate consideration at the time, the court will de- 
termine them;”° but if the facts relied on in answer 
to the rule are disputed,?! or if new and doubtful 
questions of law, requiring more time for their sat- 
isfactory solution than can be reasonably given upon 
the application, are presented,?? the rule should be 
made absolute in order that the questions may re- 
ceive a full and final determination. The court may 
make the rule absolute notwithstanding the resigna- 
tion of defendant from the office in question.23 

[§ 26] (3) Grant or Refusal of Leave2?4—(a) In 
General. Notwithstanding the discretion of the 
court,?> it is a rule, under the statutes of some ju- 
risdictions, that leave to institute a quo warranto 
proceeding should be granted where probable grounds 
for the proceeding appear?® and no good reason for 


refusing leave is shown;?" but in other jurisdictions 


$7. State v. Tollison, 95 S. C. 58,|v. Lease, 248 Ill. 187, 93 NE 783; Peo. 19. Lynch v. Martin, 11 Del. 487. 
78, SE 521; State v. Evans, 33 S. C.| v. McFall, 124 Il, 642, 17 NE 63 [aff 20. Peo. v. France, 314 Ill. 51, 145 
612, 12 SE 816. 26 Ill. A. 319]; Peo. v. Golden Rule,| NE 240; Atty.-Gen. v. Chicago, etc., 

98. Brooks v. State, 26 Del. 1, 79 A | 114 Ill. 34, 28 NE 383. Peo.; Vv. Moore, || R.Co., 412° Til. 520; Peo. v. Barnes, 
790, 51 LRANS- 1126, AnnCas1915A | 73 Til. 132: Com. v: Kistler, 149 Pa. | 170. Tl, A: 539 [aft 255 Il. 379, 99 NE 
1133; Ferzacca v. Freeman, 240 Mich. |} 345, 24 A 216. 708]. 

682, 216 NW 469; State v. Smith, 48 5. State v. Smith, 48 Vt. 14. 21. Peo. v. France, 314 Ill. 51, 145 
Wits 14. 6. Hunt v. Christensen, (N. J-|NE 240; Peo. v. Burson, 307 10533; 
[a] Sufficiency of rule.—(1) A rule} Sup.) 126 A 671. 139 NE 139; Atty.-Gen. v. Chicago, 


nisi setting out no grounds is fatally State v. 


defective. In re Bower, 14 N. S. 349; 

Re: Howe, (N. S.) 2 CanLTOccNotes|} v. Freeman, 
95. (2) It is not sufficient to state in] 469. 

the rule that defendant was not en- [a] 


titled to be appointed, and that the 
relator was. Reg. v. Edye, 12 Q. B. 


7. Des Moines City R. Co., 
135 Iowa 694, 109 NW 867; 
"240 Mich. 682, 216 NW 


Reasons for rule are that no- 
tice is not required by statute and 
there is no necessity therefor; 


ClCH COs 112 1. 520; Peo. v. Blake, 
144111. A. 246. To same effect Vertin 
v. Houghton Cir. Judge, 195 Mich. 635, 
161 NW 940 (where the petition is 
sufficient, leave should be granted and 
questions involving disputed facts 
should not be disposed of upon affi- 


Ferzacca 


failure 
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936, 64 HCL 936, 116 Reprint 1121. 
(8) Where a rule nisi was obtained 
on the ground of an undue removal of 
one person from, and of an undue elec- 
tion of defendant to, the office of town 
clerk of a borough, and the rule did 
not mention, and the affidavit did not 
distinctly disclose, the objection that 
the removal and election had taken 
place at a meeting without due notice 
that such was the business of the 
meeting, the objection of the want of 
such notice could not be taken in sup- 
port of the rule. Reg.-v. Thomas, 8 
As EH. 183, 36 HCL B43, 112 Reprint 
807. 

Grant of order nisi by judge out of 
court see infra § 35. 

99. Hunt v. Christensen, (N. J. 
phe ) 126 A 671; Miller v. Seymour, 67 
N. J. L. 482, 51 "A 719. 

1" State v. Hancock, 18 Del. 231, 45 
A 850; Lynch v. Martin, 11 Del. 487; 
Miller v. Seymour, 67 N. J. L. 482, 51 
A 719. 

2. Casterline v. Gummersall, 24 
Neeru bae 2.9. 

3. Milton v. Mitchell, 139 Ga. 614, 
717 SE 821 [expl Harris v. Pounds, 66 
Ga, 12317) Gilroy, avn, Goms) 0b Ba! 
484; Murphy v. Farmers’ Bank, 20 Pa. 
41535.Com.* ve Paul,.15 sBa. Dist. 677; 
Com. v. Jackson, 16 Pa. Co. 561; Com: 
v. De Turk, 6 Pa. Co. 94; Com. v. Bank 
of America, 10 Phila. (Pa.) 156n RES 
v. Quesnel, (Man.): 11 WestLR 96. 
Contra Com. vy. Jones, 12 Pa. 365. 

4 Peo. v. France, 314 Ill. 51, 145 
NE 240; Peo. v. Hartquist, 311 Ill. 
1:27, 142 NE 475; Peo, v. Chandler- 
ville Community High School Dist. 
No. 62, 311 Ill. 224, 142 NE 453; Peo. 


. - 


to give notice does not deprive defend- 
ant of any substantial right, as he has 
his full day in court after leave is 
granted and summons is served upon 
him. Ferzacca v. Freeman, 240 Mich. 
682, 216 SW 469. 

[b] It is discretionary with the 
court whether leave shall be given 
without notice. Peo. v. Keigwin, 256 
Tll. 264, 100 NE 160. 

8. Day v. Lyons, 70 N. J. L. 114, 56 
A 153. 

oO: ae v. Quesnel, (Man.) 11 West 
LR 9 

fal’ “Extension of time for service 
held properly granted.—Rex v. Mc- 
Veity, 6 OntWN 105, 16 DomLR 874. 

10. Ex p. Murchie, 42 N. B. 541. 

ll. State v. Smith, 48 vt. 14. 

12. Hunt v. Christensen, (N. 
Sup.) 126 A 671. 

[a] Private person may serve rule 
to show cause why an information 
should not be filed, and proof of the 
service may ‘be made by affidavit 


showing the essential facts. U.S. v. 
Lockwood, 1 Pinn. (Wis.) 386. 

3. Hunt v. Christensen, (N. 
Sup.) 126 A 671. 

14. Maillet v. Dubeau, 19 Que, Pr. 
50. 

15. State v. McDiarmid, 26 Ark. 
480. 

16; State v. McDiarmid, supra. 

17. Lynch v. Martin, 11 Del. 487; 
Peo. yv. France, 314 Ill. 51, 145 NE 240; 


Peo. v. McFall, 124 Ill. 642, 17 NE 63 
(aff 26 Ill. A. 319]. 

18. Lynch v. Martin, 11 Del. 487; 
State v. Bruggemann, 53 N. J. L. 122, 
20 A 730; Rex v. Hughes, 7 B. & C. 
708, 14 ECL 319, 108 Reprint 888, 


davits). 

22. Peo. v. France,. 314 Ill. 51, 145 
NE 240; Peo. v. Burson, 307 Ill. 533, 
139 NE 13:9 - Atty: -Gen. Vv. Chicago, 
ete, R.' Coi, 412 Ill. 520. 

23. Res. v. (Blizard, Ee) R.w2) Oe Bs 
55; Rex v. Warlow, 2 M. & S. 75, 105 
Reprint 310. 

[a] For example, where the rela- 
tor not only denies the validity of de- 
fendant’s election, but claims to have 
been himself elected to the office, the 
rule will be made absolute in order 
that he may have the advantage of a 
judgment of ouster. or a disclaimer 
upon the record. Reg. v. Blizard, L.: 
Hwee. Eee ooe 

24. Cross references: 

Disposition of rule to show cause see 

supra § 25. 

Grant of leave by judge out of court 

see infra § 35. 

25. See infra § 27. 

26. “Peo! Vv. Blain, 339) Mle aw 
NE 680; Peo. v. Young, 301 Ill. 67, 
133 NE 693; Peo. v. Lease, 248 Ill. 
187, 98 NE 783; Peo. v. Blake, 144 IIl. 
A. 246. See Peo. v. Springfield, 328 
Ill. 172, 159 NE 248 (the court should 
grant a petition. to file a quo warran- 
to information, where it appears that 
there is proper ground for the charge 


made). 

27. Peo. v. Keigwin, 256 Ill. 264, 
100 NE 160; Peo. v. Lease, 248 Ill. 
187, 98 NE 783; Peo. v. Anderson, 239 
Ill. 266, 87 NE 1019. 

[a] Opposing affidavits held suffi- 
cient to justify refusal of leave.— 
noe v. Graham, 308 Ill, 308, 135 NE 


i 
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a clear showing,?® or the utmost strictness of proof,?® 
is necessary to require the granting of leave. 
court may properly refuse to permit the filing of an 
information questioning the right or title of a per- 
son to an office where he has been removed from, and 
is not in possession of, the office,*° or where, by vir- 
tue of circumstances occurring after the making of 
the application, he is legally acting in his office when 
the application is heard and decided.*+ 
granting leave to sue to annul a charter should speci- 
fy the grounds on which the action is to be brought.*? 
Permission to bring the action or proceeding may be 
An order granting leave 
is effective according to its terms.*4 
[§ 27] (b) Discretion of Court.*° 
refusing leave to institute a quo warranto proceed- 
ing by filing an information or otherwise rests large- 
ly in the discretion of the court to which the appli- 
This is true notwithstanding the 


granted nune pro tune.*? 


eation 1s made.*& 


28. Boucha v. Alger Cir. Judge, 159 
Mich. 610, 124 NW 532; Com. v. Jor- 
dan, 4 LTNS (Pa.) 54. 

29. Rex v. Doucet, (Man.) [1924] 3 
DomLR 812; Reg. v. Calloway, 3 Man. 
297. Compare Rex v. Huber, (Man.) 
[1924] 2 DomLR 905, [1924] 2 West 
Wkly 596 (on an application for leave, 
it is not necessary that a weakness 
in respondent’s right to hold the office 
in question should be conclusively 
established; it is enough if a prima 
facie case is made out). 

30. Matter of Harris, 6 A. & E. 475, 
33 ECL 259, 112 Reprint 182,1N. & 
P. 576, 36 ECL 680. 

Necessity of possession of office see 
supra § 15. 

31. Widincamp v. Wood, 167 Ga. 
57, 144 SE 900 (removal of ineligibil- 
ity by statute); Rex v. MacKay, 45 N. 
S. 501, 1 DomLR 481, 19 CanCrCas 
229 (taking of oath). 

32. Matter of Atty.-Gen., 81 Hun 
541, 30 NYS 10938. 

3c. State v. Belue, 138 S. C. 393, 
136 SE 641. 

34. See cases infra this note. 

[a] Thus (1) where leave to file 
an information is granted, an in- 
formation may be filed. Brooks v. 
State, 26 Del. 1, 79 A 790, 51 LRANS 
1126, AnnCas1915A4 1133. (2) Where 
an order authorizes persons named in 
the application to bring suit as rela- 
tors and parties plaintiff, and they 
subsequently sue, they are relators, 
and plaintiffs. State v. Hall, 190 
Iowa 1283, 181 NW 633. 

35. Discretion of court as to: 
Dismissal of action or proceeding see 

infra § 34. 

Procedure see supra §§ 24, 25. 
Vacation of order granting leave see 

infra § 28. 

36. U. S—Gunton v. Ingle, 11 F. 
Cas. No. 5,870, 4 Cranch C. C. 438. 

Colo.—Peo. v. Keeling, 4 Colo. 129; 
Canon City Labor Club VinePeo:; 21 
Colo. ‘As 37, 121° P 120: 

Del.—Brooks v. State, 26 Del. 1, 79 
A 790, 51 LRANS 1126, AnnCas1915A 
1133; Lynch v. Martin, 11 Del. 487. 

Ida,—Toneray v. Budge, 14 Ida. 621, 
95 P 26. 


159 NE 248: Peo. v. France, 314 Ill 
51, 145 NE 240; Peo. v. Emmerson, 
313 Ill. 209, 145 NE 106; Peo. v. 


Chandlerville Community High School 
Dist. No. 62, 311 Ill. 224, 142 NE 453; 
Peo. v. Dodds, 310 I11. 607, 142 NE 241: 
Peo. v. Burson, 307 Ell. 533, 139 NE 
139; Peo. v. Keigwin, 256 Ill. 264, 100 
NE 160; Peo. v. Lease, 248 Ill. 187, 93 
NE 783; Peo. v. Sullivan, 247 Ill. 176, 
Peo. v. Anderson, 239 Ill. 
Peo. v. Waite, 70 
. Bierman, 249 Ill. A. 
Peo. v. Helmel, 154 Ill. A. 449; 
Peo. v. Arcola Drain. Comrs., 123 Ill. 
A, 604 

144 Iowa 


Iowa.—State y. Brown, 


QUO WARRANTO 


The 


An order 


grant leave.*! 


ery 


[§§ 26-27. 


existence of a substantial defect in the title by 
which the office or franchise in question is held,*7 
and, upon considerations hereinafter micnioned: oe 
the court may deny an application for leave to file 
an information, although the facts are such that if. 
the proceeding was entertained judgment would have 
to be given against respondent.*® 
discretion to be exercised is a sound judicial and 
legal diseretion;*® and, as previously stated, there 
may be cases in which it is the duty of the court to 
Jn exercising its discretion, the court 
may and should consider all the circumstances of 
the case,** the motives of the relator in having the 


However, the 


proceeding instituted,** the time which has elapsed 


Granting or 


739, 1283 NW 779; State v. Des Moines 
City R. Co., 135 Iowa 694, 109 SW 867. 

Mich.—Boucha v. Alger Cir. Judge, 
159 Mich. 610, 124 NW 532; Peo. v. 
Tisdale, 1 Dougl. 59. 

i State ov. McDonald, 101 
Minn. 349, 112 NW 278; State v. Lock- 
erby, 57 Minn. 411, 59 NW 495. 

Mo.—State v. Rose, 84 -Mo. 198; 
State v. Lawrence, 38 Mo. 535. 

N. J.—Housman v. Earle, 98 N. J. 
879, 120 A 738; Conover v. Old, 80 N 
J. L. 535, 77 A 1070; Clark v. Searing, 
TOON: Se LPO tebe AN S307 Pillyertiv,. 
Minderman, 70 N. J. L. 512, 57 A 329; 
Miller v. Seymour, 67 N. J. L. 482, 51 
A 719. 

N. M.—State v. Raithel, 24 N..M. 
42, 172 P1137; State v. Van Stone, 17 
INS Vl et el es Ole 
ee Y.—Peo. v. Sweeting, 2 Johns. 

N. D.—State v. Nohle, 16 N. D. 168, 
112 NW 141, 125 AmSR 628. 

Pa.—Com. v. Davis, 109 Pa. 128; 


Com. v. Arrison, 15 Serg. & R. 127, 16- 


AmD 531; Com. v. McCutchen, 2 Pars. 
Ha. 8 205; Com. v. Daily, 3 Wkly 


S. C.—State v. Lehre, 41 S. C. L. 234; 
State v. Schnierle, 39 S. C. L. 299. 

Tex.—State v. Huntsaker, (Civ. A.) 
17 SW (2d) 638. 

Vt.—State v. Smith, 48 Vt. 266. 

Eng.—Rex v. Parry, 6 A. & E. 810, 
33 ECL 424, 112 Reprint 311; Rex v. 
Trevenen, 2 B. & Ald. 479, 106 Reprint 
441; Reg. v. Cousins, 42 LL. J mQaBs 
124, 28 L. T. Rep. N. S. 116; Rex. v. 
Peacock, 4 7T. R. 684, 100 Reprint 1244, 
[1924] 2 Dom 
LR 905, [1924] 2 WestWkly 596. 

N. S.—Rex v. Johnston, 56 N. S. 
214, [1923] 2 DomLR 278. 

37. Peo. v. France, 314 Ill. 51, 145 
NE 240; Peo. v. Emmerson, 313 III. 
209, 145 NE 106; State v. Cairns, 305 
Mo. 333, 265 SW. 527; Housman v. 
Harle, 98 N. J. L379, 120 A %385 Clark 
v. Wild, 85 Vt. 212, 81 A 536, AnnCas 
1914C 661. 

38. See infra text and note 46. 

39. State v. Raithel, 24 N. M. 42, 
L722. PrlI37~ 1138" [icit@ Cycle State eve 
Hoff, es Tex. 297, 31 SW 290; Rex v. 
Parry, 6 A. & E. 810, 33 ECL 424, 112 


Reprint 311. 

40. Ill—Peo. v. Mackey, 255 Mil. 
144, 99 NE 370; Peo. v. Arcola Drain. 
Comrs., 123 Ill. A. 604. 

Minn.—State v. School Dist. No. 108, 
85 Minn. 230, 88 NW 751. 

Mo.—State v. Cairns, 305 Mo. 333, 
265 SW 527; State v. McClain, 187 Mo. 
409, 86 SW 135. 

Pa.—Com. v. Luker, 258 Pa. 602, 102 
A 276; Phillips v. Com., 1 Del. Co. 18, 
11 LaneBar 195. 

Va. Watkins v. Venable, 99 Va. 
440. 39 SH 147. 

Review see infra § 88. 

41. See supra § 26. 

42, Peo. v. Keene, 322 Ill. 255, 153 


since the cause of complaint occurred,** and wheth- 
er the public interest will be served by allowing the 
information to be filed;#® and it may refuse leave 
or decline to entertain the proceeding upon consid- © 
erations of publie poliey, interest, or convenience, *® 


NE 379; Peo. v. Burson, 307 Ill. 533, 
139 NE 139; Peo. v. Stewart, 306 Tl. 
470, 138 NE’ 180; Peo. v. Bierman, 249 
EAR ean 

[a] Any fact properly influencing 
judicial discretion may be considered 
by the court. Peo. v. Chandlerville 
Community High School Dist. No. 62, 
3811 Ill. 224, 142 NE 453. 

43. Peo. v. Keene, 322 Ill. 255, 153 
NE’ 379; Peo... v. Burson, 307 TH. 533, 
139 NE 139; Peo. v. Stewart, 306 Ill. 
470, 138 NE 180; Peo. v. Bierman, 249 
DUS PARE lini 

[a]. In Pennsylvania the court 
may, in exercising its discretion, con- 
sider the motive of the relator in a 
case involving a public office, but not 
in a case involving an office in a pri- 
vate corporation and the protection of 
the relator’s property rights as a 
stockholder. Com. v. Luker, 258 Pa. 
GOP MOD IN, OG. 

44, Soule v. Peo., 205 I1]1.:618, 69 
NE 22; McPhail v. Peo., 160 Ill. 77, 48 
NE 382, 52 AmSR 306 [aff 56 Ill. A. 
289]; State v. Gordon, 87 Ind. 171; 
State v. Westport, 116 Mo. 582, 22 SW 
888: State v. Mansfield, 99 Mo. A. 146, 
72 SW 471;-Com. v. Bala, etc., Turnp. 
Cones Pa. 47, 25 A 1105. 

Teches generally see infra § 31. 

45. Peo. v. Keene, 322 Ill. 255, 153 
NE 379; Peo. v. Burson, 307 Ill. 533, 
139 NE 139; Peo. v. Stewart, 306 III. 
470, 188 NE 180; Peo. v. Jackson, 305 
Ill. 385, 1837 NE 237; Peo. v. Bierman, 
249 Til. A. 217; State v. Cairns, 305 
Mo. 333, 265 SW 527: Rex v. Johnston, 
56 N. S. 214, 216, [1923] 2 DomLR 278. 

“The Court on an application for an 
information for quo warranto has to 
consider whether or not under all the 
circumstances of the case the public 
interest calls for the exercise of their 
discretion in favour of the applica- 
tion.’”’ Rex v. Johnston, supra. 

[a] Whether judgment of ouster 
would cause confusion in the admin- 
istration of the affairs of a borough is 
a matter to be considered upon an 
application for leave to file an infor- 
mation to try title to a borough office. 
Reihl v. Wynne, (N. J. Sup.) 146 A 204. 

46. Ill—Peo. v. Burrell, .308 Ill. 
600, 189 NE 865; Peo. v. Jackson, 305 
I'l. 385, 187 NE 287; Peo. v. Lease, 248 
Tl. 187, 93 NE W835 Peo. vy. Lakevst, 
El. R. Co., 54 Ill. A. 348; Peo. v. Boyd, 
30 Ill. A. 608. 

Mo.—State v. Cairns, 305 Mo. 333, 
265 SW 527; State v. Lindell R. Co., 
151 Mo. 162, 52 SW 248. 

N. H.—Cate v. Furber, 56 N. H. 224. 

N. M.—State v. Raithel, 24 N. M. 
42, 172 P 11387, 1138 [cit ae 

N. D.—State v. Nohle, 16 N. D. 168, 
112 NW 141, 125 AmSR 628; ‘State v. 
ere County, PLSNEED: 356, 92 NW 

Oh.—Ohio rch Co. v. Waechter, 
PAS Olas (Osher Orns WO) 

Pa.—-Com. v. renee 12) Pat 365. 


————————————— 0 ae aa te aan a anu anne et nae ea rc 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 27-29] 


or because of such conduct on the part of applicants 
as precludes them from making the inquiry,*’ cir- 
cumstances tending to throw suspicion on the motives 
of the relator,*® long, unexcused, and prejudicial de- 
lay or acquiescence*® on the part of the persons com- 
plaining®® or the publie generally,°* or the prior 
institution of actions, proceedings, or contests in- 
volving the same questions,°? or where the granting 
of leave would be useless or not beneficial,®* as 
where the term of office in question will expire at 
an early date®* and before the questions involved in 
the proceeding ean be tried and decided.®? In a pro- 
ceeding brought for the benefit of the relator pri- 
marily, the court’s discretion 1s much greater than 
where purely public interests are involved.°’® 


[§ 28] (c) Attack upon, and Vacation of, Order.’ 


While an order granting leave to institute a quo war- 
ranto action or proceeding is not subject to collat- 
eval attack,®’ nevertheless the court which granted 
leave may, at the same term,’*® vacate and set aside 
the order where it is shown that leave was inad- 
vertently or improperly granted under a misappre- 
_hension of law or fact.°® Whether the order shall 
be vacated rests largely in the discretion of the 
court;°° but the ecourt’s diseretion in this respect 
is a sound judicial discretion.®? It is proper to file 
affidavits in support of a motion to vacate;°? but 
the order should not be vacated upon affidavits 
amounting merely to a denial of allegations of fact 
in the petition for leave;** and although leave has 
been granted without any rule to show cause or oth- 


Tex.—State v. Hoff, 88 Tex. 297, 31 
SW 290. 

Vt.—State v. Watson, 96 Vt. 131, 117 
A 663: State v. McNaughton, 56 Vt. 
736; State v. Fisher, 28 Vt. 714. 

Eng.—Rex v. Bond, 2 T. R. 767, 100 
Reprint 413. 

47. Dorsey v. Ansley, 72 Ga. 460; 


the office, 
618, 28 HCL 584. 


QUO WARRANTO 


allow the same relator on an applica- 
tion against the succeeding mayor to] 680; 
raise the same questions as to the ti- 
tle of the former mayor to exercise 
Rex v. Langhorn, 2 N. & M. 
(3) Leave was re- 
fused to bring an action to vacate the 
charter of a gas company on the 
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er notice to respondent as required by the practice of 
the particular jurisdiction,** nevertheless it will not 
be vacated where this course would only lead to a 
new application followed by a rule to show cause, 
the case has merit, and is one in which the relator 
has a right to file an information, without leave of 
court, upon giving security for costs.°° 

[§ 29] C. Time To Sue, Limitations, Laches, and 
Estoppel®°—1. In General. Proceedings to try title 
to office cannot be brought until defendant or re- 
spondent has assumed,°? usurped,°* been inducted 
into,®® or is in possession of,’° the office, and there- 
fore cannot be brought before the term of office com- 
mences.?4 Also, quo warranto to try the title to an 
office during a particular term cannot ordinarily be 
brought after the expiration of that term;’? but if 
it is necessary to convict the former occupant of an 
office so as to invalidate certain acts of a public na- 
ture whereby other persons may claim continuing 
rights, an information may be filed after the expira- 
tion of the term of office.7* Even though a person 
elected for a certain term may be entitled to hold 
the office after the expiration of the term until his 
successor is elected and qualified,’* it is not true that 
quo warranto will not lie until the successor has 
qualified.*® 

Attack upon incorporation proceedings. An ac- 
tion in the nature of quo warranto, raising the ques- 
tion of the validity of proceedings for incorpora- 
tion of a municipality, is premature when brought 
after the appointment of commissioners to call and 
59. Peo. v. Blair, 339 Ill. 57, 170 NE 
Peo. v. Arnett, 317 Ill. 425, 148 
NE 306;. Peo. v. Hartquist, 311 Il. 


127, 142 NE 475; Peo. v. Union El. R. 
Co,., 269 Hl, 212, 110eN Ed: 

60. Peo. v. Springfield, 328 Il. 172, 
159 NE 248; Peo. v. Dodds, 310 Ill. 
607, 142 NE 241; Heidelberg Garden: 


Pomeroy v. Kelton, 78 Vt. 230, 62 A. 
56: Rex v. Quesnel, 19 Man. 23. 

Estopvel generally see infra § 31. 

48. Rex v. Trevenen, 2 B.-& Ald. 
479, 106 Reprint 441. But see Rex v. 
Wakelin, 1 B. & Ad. 50, 20 ECL 393, 
109 Reprint 706 (it is no objection that 
there are strong grounds of suspicion 
that applicant is not applying on his 
own account or at his own expense, 
but in collusion with a stranger). 

49. Peo. v. Rendleman, 250 Ill. 289, 
95 NE 135: Rex v. Brooks, 8 B. & C. 
3215-15 BCL 1638, 108 Reprint: 1062; 
Rex v. Peacock, 4 T. R. 684, 100 Re- 
print 1244; Rex v. Dicken, 4 T. R. 
282, 100 Reprint 1020; Re Crosman’s 
Election, 49 N. B. 495, 70 DomLR 589; 
Rex v. Johnston, 56 N. S. 214, [1923] 
2 DomLR 278. 

50. Peo. v. Burrell, 308 Ill. 600, 139 
Peo. v. Lease, 248 Ill. 187, 93 
. Vv. Hanker, 197 Til. 409, 


. Keene; 322) T1255, 153 
NE : Love PARNELL) 31 Tell e425, 
148 NE 306; Peo. v. Stewart, 306 Ill. 
470, 1838 NE 180; Peo. v. Jackson, 305 
Ill. 385, 137 NE 237. 

52. See cases infra this note. 

[a] For example (1) the court in 
the exercise of its discretion may re- 
fuse to entertain an action in quo war- 
ranto where plaintiff previously insti- 
tuted a statutory election contest and 
pursued it until, confronted by an ad- 
verse ruling which prevented him 
from procuring judgment, he dis- 
missed it. Little v. Davis, 80 Kan. 
777, 104 P 560. See Reg. v. Calloway, 
3 Man. 297 (the court will not readily 
grant leave after statutory election 
contest proceedings have been dis- 
missed). (2) Where a relator has 
twice obtained a ruling for informa- 
tions binding upon respondent to show 
why he exercised the office of mayor 
of a borough, the court may in the ex- 
ercise of its discretion refuse leave to 


ground of nonuser, where it appeared 
that the company had made a large 
outlay upon the strength of a dismiss- 
al of a former action for the same 
purpose, and no new facts were al- 
leged why the charter should be an- 
nulied which did not exist at the time 
of the former action. In re Equity 
Gas-Light Co., 10 NYS 801. 

53. Ex p. Richards, 3 @. B. D. 368; 
Reg. v. Cousins, 42 L. J. Q. B. 124. 

54. State v. Hinsdale, 95 Vt. 95, 112 
A 357; State v. Foley, 89 Vt. 193, 94 
A 841, 

55. 
140. 
Eos nar Meee? v. Athearn, 3 Mass. 
ae Y.—Peo. v. Sweeting, 2 Johns. 

Vt.—State v. Mead, 56 Vt. 353. 

Ont.—Reg. v. Evans, 31 Ont. 448. 

56. Peo. v. Mineral Marsh Drain. 
Dist., 193 Ill. 428, 62 NE 225; State v. 
Tolan} 23auNind. du. 195. 

[a] Wide discretion.—Where an 
information in the nature of quo war- 
ranto is presented by the relators, 
seeking to redress a private wrong, 
the court is vested with a wide discre- 
tion as to allowing it to be filed. Peo. 
v. Rendleman, 250 Ill. 289, 95 NE 135. 

57. State v. Bobst, 205 Iowa 608, 
218 NW 253; State v. Des Moines City 
R. Co., 135 Iowa 694, 109 NW _ 867; 
State v. Alexander, 129 Iowa 538, 105 
NW 1021. 

58. Peo. v. Blair, 339 Ill. 57, 170 NE 
680; Peo. v. Wanmer, 276 Ill. 460, 114 
NE 1015; Peo. v. Union El. R. Co., 269 
DS 2025) 1108 NE) U5) Peo. v., Darrough, 
266 Ill. 506, 107 NE 844; Peo. v. Alex- 
ander, 162 Ill. A. 21; Peo. v. Lake St. 
Bl. R. Co., 54 Ill. A. 348. 

[a] Another judge of same court 
may vacate and set aside the order 
at the same term, Peo. v. Chicago, 270 
Ill. 188, 110 NE 366. 


Ala.—State v. Burnett, 2 Ala. 


Sa N WEL op Saal Ode Awd 


Co. v. Peo., 124 Ill. A. 331 [aff 233 Ill. 
290, 84 NE 230). 

61. Peo. v. Wanmer, 276 Ill. 460, 
114 NE 1015; Peo. v. Union El. R. Co., 
269 Tl. 212,110 NE 1 

Review see infra § 88. , 

62. Peo.:v. Chicago, 270 Ill. 188, 
110 NE 366. 

63. Peo. v. Blair, 339 Ill. 57,170 NE 
680; Peo. v. Springfield, 328 Ill. 172, 
159 NE 248; Peo. v. Union El. R. Co., 
269 Ill. 212, 110 NE 1, 

64. See supra § 25. 

65. Campbell v. Champion, (N. J. 
Sup.) 139-A 57. 

66. Estoppel, or time of applica- 
tion, as affecting grant or refusal of 
Senne to file information see supra § 


67. See infra note 71 [a]. 
68. Stearns v. O’Dowd, 78 N. H. 
358, 101 A 31. 


69. Harris v. Boggess, 113 Okl. 60, 
238 P 477. 
70. Klick v. Snavely, 119 Oh. St. 


308, 164 NE 233; Harris v. Boggess, 
113 Okl. 60, 238 P 477. 

Necessity of possession of office 
generally see supra § 15. 

71. Sublett v. Bedwell, 47 Miss. 
266, 12 AmR 338; Stearns v. O’Dowd, 
Harris v. Bog- 
113 OKI 60; 238: )P 2477" Lauot 
Cyc]; State v. Watson, 96 Vt. 131, 117 
A 6638, 665 [cit Cyc]. 

[a] Implication.—It must appear 
that respondent has already assumed 
the office, which implies that his term 
has begun. Osgood v. Jones, 60 N. H. 
Peo. v. McCullough, 11 AbbPrNS 
; In re Lackawanna Tp. 
Suprs., 1 LackLegRec (Pa.) 433. 

Com. v. Smith, 45 Pa. 59. 

73. Expiration of term after com- 
mencement of action see infra § 33. 

74. See Officers §§ 110-116. 

75. Griffith v. State, (Tex. Civ. A.) 
216 SW 469. 
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hold, but before the holding of, an election on the 
question of incorporation,’® as it is not certain that 
the proposed corporation will ever be formed.** 

Timo and mode of raising objection. The objec- 
tion that the proceedings are begun too late may in 
some cases be made on presenting a petition for leave 
to file an information,’® or if not made at that time, 
such objection may be raised subsequently by plea 
or answer.*® 

[§ 30] 2. Limitations. A quo warranto action or 
proceeding may be barred by limitation where it is 
within an applicable statute of limitation;°® but not 
otherwise.*! A statute barring civil actions, not 
otherwise provided for, after a lapse of a prescribed 
number of years, applies to quo warranto proceedings 
brought to enforce private rights;8* but, unless ex- 
pressly or impliedly so provided,®* a statute of limi- 
tations does not apply as against the state or gov- 
ernment.®* 

Computation of period. Where a statute or mu- 
nicipal charter limits the time for the beginning of 
quo warranto proceedings to a specified period after 
an election, the period does not commence to run 
until the result of the election is declared.*® 

{[§ 31] 8. Laches and Estoppel.8*° It is held in 


QUO WARRANTO 


| [§§ 99-31 


some jurisdictions that, in the absence of an appli- 
cable statute of limitations,’7 mere lapse of time does 
not estop the people’’ or bar a quo warranto proceed- 
ing by the state, people, or attorney-general.$® Also 
in such jurisdictions the personal conduct, aequies- 
cence, laches, or estoppel of an individual relator,°° 
or even mere neglect by public officers,®* does not 
bar or estop the state, publie, or attorney-general. 
In other jurisdictions, however, it is held that the 
state may be precluded by laches from maintaining 
quo warranto proceedings attacking the organiza- 
tion of a municipal®? or private®*? corporation, or 
the validity of proceedings annexing territory to a 
school district ;°* and that, where the state, through 


its own agents, assumed the superintendence of sub- ° 


seriptions to the capital stoek of a corporation, it 


cannot, in quo warranto proceedings, charge the cor- 
poration with the mala fides of the agents.°° At any 
rate, acquiescence®® or unreasonable delay®* on the 
part of a private relator may preclude him from 
maintaining a quo warranto proceeding; but, of 
course, there is no estoppel or laches where the facts 


do not disclose such acquiescence, recognition, or | 
lapse of time as ‘constitutes estoppel or unreasonable. 


delay.°® 


76. Peo. v. Garfield County Ct., 59|ture of a quo warranto. Com. v. 96. I1l.—Peo. v. Miller, 331 Ill. 395, 
Colo. 52, 147 P 329 Birchett, 2 Va. Cas. (4 Va.) 51. 163 NE 139; Peo. v. Roberts, 308 Ill. 
V7<) (PeOsav. Garfield County Ct., su- 84. Peo. v. Pullman’s Palace Car | 497, 139 NE 870; Peo. v. Jones, 308 
pra. Co., 175 Ill. 125, 51 NE 664, 64 LRA| Ill. 246, 1389 NE 403; Peo. v. Crowley, 
78. Com. v. New York, etc., R. Co.,| 366; McPhail v. Peo., 160 Ill. 77, 43|260 Til. 341, 103 NE 173. 
iO pP ays @orms29: NE 382, 52 AmSR 306 [aff 56 Topic Towa.,—State v. Kinkade, 192 Iowa 
Refusal of leave see supra §§ 26, 27.| 289]; Catlett v. Peo., 151 Ill. 16, 37/1362, 186 NW 662. 
79. Peo. v. Schnepp, 179 Ill. 305, 53 D $55. Mo.—State v. Lathrop School Dist., 


NE 632;:Peo. v. Pullman’s Palace Car 
gee 175 Ill. 125, 51 NE 664, 64 LRA 


Plea or answer generally see infra 
§§ 62-66. 

80. Voorhies v. Nier, 222 Mich. 374, 
192 NW 719; Anderson v. Levin, 218 
. Mich. 225, 187 NW 521; .Bautista v. 
Fajardo, 38 Philippine 624; Peo. v. 
Oms-Sulsona, 34 Porto Rico 435; Rex 
v. Woeller, 3 OntWN 838, 21 OntWR 
672, 3 DomLR 281. 

[a] Availability to officer of bar to 
proceedings against city.—An officer 
elected or appointed under a statute 
eonferring a franchise on a city can- 
not be ousted, nor can his official acts 
be attacked, on the ground of the in- 
validity of the statute, if proceedings 
against the city itself to prevent its 
exercise of the franchise are barred 
by a statute of limitations. State v. 
Bingham, 14 Oh. Cir. Ct. 245, 7 Oh. 
Cir. Dec. 522. 

Sls wheo.y. ebailey,, 30 Cal. A. 585 
158 P 1036 (action to oust from of- 


fice); Rhodes v. Love, 153 N. C. 468, 
69 SE 436. 

g2. See Limitations of Actions § 
147. 

83. Peo. v. Los Angeles, 93 Cal. A. 


532, 269 P 934; State v. Buckley, 60 
Oh, St. 273, 54 NE 272 [aff 17 Oh. Cir. 
Ctis86509 Oh. Cir. Dec. 341]; State v. 
Pittsburgh, ete., "RR: Co. 50 Oh. St. 239; 
383 NE 1051; State v. Beecher, 16 Oh. 
358; State v. Miami Exporting Co., 11 
Oh. 126; State v. Bingham, 14 Oh. Cir. 
@t-245, 72 Oh;.Cir,, Dec: 5225. Ress iv. 
Harris, 11 A. & BE. 518, 39 ECL ast 113 
Reprint 512. 

[a] Statute barring “any action” 
(1) contesting the validity of proceed- 
ings for the annexation of territory 
to a municipal corporation, unless 
brought within a specified time, must 
be held to apply to, and bind, the state 
(Peo. v. Los Angeles, 93 Cal. A. 532, 
269 P 934), (2) as the validity of such 
proceedings can be determined only in 
a quo warranto action (see supra § 8). 

{[b] Statute limiting prosecution 
by information on any penal law does 
not apply to an information in the na- 


Whether state subject to statute 
of limitation generaily see Limita- 
tions of Actions § 28. 

85. Rex v. Delf, 16 Alta. L. 347, 58 
DomLR 659, [1921] 1 WestWkly 1026. 
- 86. aches or estoppel as ground 
or: 

Dismissal see infra § 32. 
Refusal of leave to file information 
see supra § 27. fe 

87. See supra § 30. 

88. Peo. v. Keene, 322 Ill. 255, 153 
NE 379; Peo. v. Hartquist, 311 Ill. 
127, 142 NE 475. 

89. Peo. v. Shedd, 241 Ill. 155, 89 
NE 332; Peo. v. Anderson, 239 Il. 
266, 87 NE 1019; Peo. v. Gary, 196 
Ill. 310, 63 NE 749; Com. v. Allen, 128 
Mass. 308;. State v. Tillamook, 62 Or. 
$32, 124 P 637, AnnCas1914C 483; State 
v. Pawtuxet Turnp. Co., 8 R. I. 521, 
94 AmD 123. 

[a] Laches cannot be imputed to 
state.—Peo. v. Union El. R. Co., 269 
BM 21/255 110: INE Al? 

90. Ala.—Longshore vy. State, 200 
Ala. 267, 76 S 33. 

Cal.—Peo. v. Lowden, 2 Cal. Unrep. 
Cas. 537, 8 P 66; Peo. v. Bass, 15 Cal. 
AS 62) Le) P5695: 

Ill.— Peo. v. Sleight, 302 Ill. 45, 134 
NE 65; Peo. v. Kinsey, 294 Ill. 530, 
128 NE 561; Peo. v. Keigwin, 256 Ill. 
264,100 NE 160; Peo. v. Karr, 244 Ill. 
374, 91 NE 485; Peo. v. Anderson, 239 
Tll. 266, 87 NE. 1019; Peo. v. Burns, 212 
Tll. 227, 72 NE 374; Place v. Peo., 192 
Ill. 160, 61 NE 354 [aff 87 Ill. A. 527). 

Minn.—State v. Sharp, 27 Minn. 38, 
6 NW 408. 


N. Y.—Peo. v. Buffalo Stone, etce.,i 
Gey 131 N. Y. 140, 29 NE 947, 15 LRA 
240. 

Vti— State, vn Marrisi-52 Vax 2163 

91. Peo. v. Le Roy, 293 Ill. 278, 127 
NE 695. 

92. State v. Mansfield, 99 Mo... <A. 
146, 72 SW 471. 

93. White v. State, 69 Ind. 273; 
State v. Bailey, 19 Ind. 452. 

94. State v. Lathrop School Dist., 


314 Mo. 315, 284 SW 135. 
95. McCulloch v. State, 11 Ind. 424. 


314 Mo. 315, 284 SW 135. 


Nebr.—State v. College View, 88 
Nebr. 232, 129 NW 296. 
I.—Hoppin Ve, Buffum;, 9- Rae i 


1) 

513, 11 sAmR? 291, 

Wis.—State v. Oconto Electric Co., 
165 Wis. 467, 161 NW 789. 

[a] Relator who participated in ir- 
regular election will not be heard to 
question the title of officers elected 
thereat. (1) Reg. v. Lofthouse, L.\R. 
INQ 4335 Reg. v. Greene, 2 Q. B. 
460, 42 ECL 760, 114 Reprint 182; Rex 
v. Parkyn, 1B) ®& Aa. 690, 20 ECL 652, 
109 Reprint 943; Rex v. Trevenen, 3 
B. & Ald. 339, 106 Reprint 391; Rex 
v. Slythe, 6 B. & C. 240, 13°ECL 119, 
108 Reprint 441. (2) An election of 
corporate officers is not subject to at- 
tack at the instance of a person who 
participated in the election with 
knowledge that it was illegal. Peo. 
Vv. Moore; 73 - TH" 132) Comms “vz See 
Cutchen, 2 Pars. Eq. Cas. (Pa.) 205; 
Rex v. Trevenen, supra. 

[b].. Estoppel of one relator does 
not affect other relators where their 
interests are several. Peo. v. Ander- 
son, 239 Ill. 266, 87 NE 1019. 

97. Peo. v. Miller, 331 Ill. 395, 163 
NE 139; State v. Kinkade, 192 Towa 
1362, 186 NW 662. See State v. Rowe, 
187 lowa 1116, 175 NW 32 (discussing 
the point). 


[a] Facts pleaded held to show 
relator’s laches.—State v. Slack, 
(ind.) 162 NE 670. - 

98 Ala.—State v. Webb, 97 Ala. 


111, 12 S 377, 38 AmSR 151 

Cal.—Peo. ‘Vv. Long Beach, U5 bi Cake 
604, 102 P 664; Peo. vy. Bailey, 30 Cal. 
A. 581, 158 P 1036. 

Ill.—Peo. v., Keene, 322 Ill, 255, 158 
NE 379; Mason v. Peo., 185 Shi so2, 
56 NE 1069. 

Iowa.——State v. Alexander, 129 Iowa 
538, 105 NW 1021. 

Mich.—Atty.-Gen. v. Lowrey, 131 
Mich. 639, 92 NW 289. 

Mo- State -v. Potter, 191 SW 57; 
Bie te Vv. Small, 131 Mo. A. 470, 109 SW 

Oh.—State v. Withrow, 11 Oh. Cir. 
Ct. N, S569, 3h Oh. Cir fr, 2b: 


tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


/ 


§§ 32-33] 


[§ 32] D. Defenses to, and Abatement or Dis- 
missal of, Proceeding®®—1. In General. Unauthor- 
ized. filing of information. It.is ground for abate- 
ment or dismissal that the officer or person filing the 
information was without right or authority to do so,* 
but an objection on this ground must be made sea- 
sonably” or it will be deemed to be waived.’ 

Unauthorized substitution of attorneys of record 
for plaintiff does not abate or discontinue the ac- 
tion.* 

Death of private relator or complainant terminates 
the proceeding,® and it will be dismissed.® 

Voluntary dismissal or motion to dismiss. Where 
a quo warranto suit is brought in the name of the 
state upon relation of an individual and other per- 
sons are added as relators by amendment, a subse- 
quent motion of the original relator for a dismissal 
of the suit, while sufficient as a withdrawal of such 
relator from the suit,’ does not work a discontinu- 
ance.* At common law the attorney-general may 
dismiss the proceeding if, in the discharge of his 
official duty, he deems it proper to do so.® 

Pendency of another action.1° Whether the pend- 
ing of another action abates a quo warranto proceed- 
ing 1s governed by the rules applicable to abatement 
of civil actions in general.!! 

Moot case. A quo warranto proceeding brought 
for the sole purpose of obtaining a determination as 
to who has the power of appointment. to an office will 
be dismissed where the relator and respondent have 
no real dispute and the occupant will remain in office 
whatever may be the decision.‘* Also, the case will 
be dismissed where the controversy has become moot 
by reason of circumstances occurring subsequent to 

99. Cross references: 

Dismissal of pleading on demurrer or 


motion see infra § 71. 
BHstoppel of: 


QUO WARRANTO 


ceedings are pending for the dissolu- 
tion of the corporation on the ground 
of insolvency, the quo warranto being 
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the institution of the suit.** 

Defenses. In a quo warranto proceeding institut- 
ed by the state the doctrine of waiver may be ap- 
pealed to and applied in defense.14 In a proceeding 
based upon the ineligibility of the incumbent of an 
office, the facts that a certificate of election has been 
issued to him,!® and that he has taken the oath of 
office!® and assumed the duties thereof,1” do not pre- 
vent an inquiry into his title. If the incumbent of 
an office prevents his successor from qualifying by 
unlawfully detaining his certificate and commission, 
he will not be allowed to set up his right to hold over 
as a defense to quo warranto proceedings?® and there- 
by reap a benefit from his own wrong.1® An agree- 
ment by defendant corporation with a borough is 
not a defense to proceedings by the state to forfeit 
defendant’s charter.?° 

[§ 33] 2. Withdrawal from, or Expiration of 
Term of, Office.21 Where the relator is a claimant 
of the office in controversy, his voluntary abandon- 
ment of the office and surrender thereof to respond- 
ent, while the action is still pending and undeter- 
mined, amounts to an abandonment of the action;** 
but respondent’s surrender or renunciation of, or 
withdrawal from, the office after the institution of 
the proceeding does not necessarily abate it or require 
its dismissal.2? A quo warranto action or proceed- 
ing commenced during the term of office in question 
may, after the expiration thereof, be tried?* and 
prosecuted to final judgment?® for the recovery of 
damages or costs which plaintiff has sustained or in- 
curred by the wrongful assumption of authority.”°® 
However, after the expiration of the term of office, 
the suit or proceeding may be dismissed,?* and where 
the relator voluntarily surrendered 


the office after reversal of the judg- 
ment of ouster and remand for further 


Defendant to deny constitutionality 
of statute creating office see Con- 
stitutional Law § 202. : 

Plaintiff or relator to institute pro- 
ceeding see supra § 31. ; 

1. Scott v. Clark,. 1 Iowa 70; State 
v. McSpaden,.137 Mo. 628, 39 SW 81; 
State v. Seattle Gas, etc., Co., 28 Wash. 
488, 68 P 946, 70 P 114. 

2. State v. McSpaden, 137 Mo. 628, 
39 SW 81. 

3. State v. McSpaden, supra. 

4 McIntyre v. Sawyer, 179 App. 
Div. bso; LOGIN Vis 68d, 

5. Rex v. Skelton, 3 OntWN 175, 
20 OntWR 240. 

Abatement by death of taxpayer 
see Abatement and Revival § 430. 

6. Noyes v. Hyde Park, 73 Vt. 261, 
50 A 1068; Rex v. Skelton, 3 OntWN 
175, 20 OntWR 240. : 

7. Ferguson v. State, 215 Ala. 244, 

S 20. 


8. Ferguson v. State, supra. 

9. Peo. v. Franklin County Bldg. 
Assoc., 329 Ill. 582, 161 NE 56. 

10. Existence of another remedy 
as excluding quo warranto see supra 


§ 19. 
1l. See Abatement and Revival § 
38 et seq. 


[a] For example, it is held that, 
by reason of a lack of identity of par- 
ties or issues or both, it is not ground 
for staying or abating a quo warranto 
proceeding by the state that: (a) AL 
statutory election contest is pend- 


ing. Vogel v. State, 107 Ind. 374, 8 
NE 164; State v. Buckland, 23 Kan. 
259. (2) The corporation which is 


defendant in the quo warranto pro- 
ceeding, and admits that it has for- 
feited its charter, is plaintiff in other 
pending suits. Peo. v. Northern R. 
Co., 53 Barb. 98 [aff 42 N. Y. 217 (writ 
of error dism 12 Wall. (U. S.) 384, 20 
L. ed. 412))..-(3)--Voluntary -pro- 


based soiely on nonuser of franchises. 
Peo. v. Seneca Lake Grape, etc., Co.,, 
126 N. Y. 631, 27 NE 410. (4) A man- 
damus proceeding is pending. State 
v. Kreider, 21 La. Ann. 482. (5) Also, 
a pending statutory action to obtain a 
declaratory judgment does not abate 
a quo warranto action where it ap- 
pears, from the facts pleaded in the 
former action, that it is not maintain- 
able under the statute. Kaleikau v. 
Hall, 27 Hawaii 420. (6) An action for 
an injunction may not abate a quo 
warranto proceeding. Snow v. Hud- 
son, 56 Kan. 378, 43 P 260; State v. 
Stickley, 80 S. C. 64, 61 SH 211, 128 
AmSR 855, 15 AnnCas 136. (7) How- 
ever, where an injunction suit is pend- 
ing in a district court and the supreme 
court entertains doubts as to its ju- 
risdiction of a quo warranto proceed- 
ing, it may decline to take further 
jurisdiction and dismiss the proceed- 
ing without prejudice. State v. Man- 
ry, (Tex. Commn. A.) 16 SW (2d) 809. 


12. State v. McCullough, 20 Nev. 
1547-18 P1756. 
13. Sanford v. Markham, 96 Okl. 


156, 221 P5386. : 
Withdrawal from, or expiration of 

term of, office see infra § 33. 

State v. Gadsden, 216 Ala. 243, 


14. 
113.55 6. 
15. Garrett v. Cowart, 149 Ga. 557, 


101 SE 186. 
16. Garrett v. Cowart, supra. 


17. Garrett v. Cowart, supra. 

18. State v. Steers, 44 Mo. 223. 
19. State v. Steers, supra. 

20. Com. v. Potter County Water 


Co., 212 Pa. 463, 61 A 1099. 


21. Moot case generally see supra 
S32. 
22. State v. Boyd, 34 Nebr. 435, 51 


NW 964 (dealing with a case where, 
by virtue of a writ of ouster, respond- 
ent was removed from the office and 
the relator was installed therein, and 


proceedings). ; 
23. Atty.-Gen. v. Johnson, 63 N. H. 
622, 7 A 381; Nichols v. Maclean, 101 
N. Y. 526, 5 NE 347, 54 AmR 730 [aff 
19 NYWklyDig 96]; Parent v. Lavoie, 
55 Que. Super. 437. But see Brosseau 
v. Latraverse, (Que.) 25 RevLezgNS 
231 (when a writ of quo warranto is 
issued against a sheriff holding and 
exercising his position illegally, but 
he resigns immediately, his resigna- 
tion is accepted, and he tenders and 
deposits the expenses of proceedings 
taken against him, plaintiff no longer 
has an interest to proceed, and if he 
persists, his action will be maintained 
only until the expenses deposited have 
been exhausted and will be, rejected 
for the surplus). * 
[a] For example, where the fur- 
ther prosecution of a proceeding by 
quo warranto is necessary to accom- 


plish a purpose beyond the ouster of 


defendant, the proceeding does not 
necessarily abate by the voluntary 
surrender of the office by defendant 
after the proceeding is. instituted. 
Nichols v. Maclean, 101 N. Y. 526, 5 
NE 347, 54 AmR 730. j ; 

24. State v. Heffernan, 243 Mo. 442, 
148 SW 90. 

25. ¢Rurtursyv...burley, 103) sNie idien bus 
526, 188 A 209. , 

26. Mich.—Osterhous v. Van Dur- 
en, 168 Mich. 464, 466, 134 NW 456, 
AnnCas1933C, 1302 [cit, Cye]; “Peo. Ny. 
Hartwell, 12 Mich. 508, 86 AmD 70. 
Fe rant a v. Chandler, 45 Mo. 

Nebr.—Dean v. Miller, 56 Nebr. 301, 
76 NW 555. ‘ 

N.,Y.—Peo. v. Seaman, 5 Den. 409; 
ease v. Loomis, 8 Wend. 396, 24 AmD 

Wis.—State v. Pierce, 35 Wis. 93. 

27. Ham vy. State, 172 Ala. 239, 54 
S 996; Griffith v. State, (Tex, Civ. A.) 
226 SW 423. ! Dead ‘ 
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no substantial benefit would inure to plaintiff, it 
will not be continued merely to try the abstract title 
to the office.?*® 

[§ 34] 3. Discretion of Court. In a few jurisdic- 
tions the discretion of the court in a quo warranto 
proceeding is limited to the grant or refusal of leave 
to file an information,?° and is expended when leave 
to file is granted®® and an information is filed in 
pursuance thereof.*+ In a majority of jurisdictions, 
however, the court may in its discretion withhold re- 
lef or decline to proceed to judgment,*? and it may 
exercise this discretion, and dismiss the proceeding 
or render judgment for defendant, upon the ease 
made by the pleadings,** or at the final hearing,** 
where the facts disclosed are such that if they had 
been made known in the first instance leave to file 
the information would have been refused,** as where 
there has been laches or long acquiescence®® on the 
part of the relators*’ or the public,** or where the 
rendition of a judgment of ouster would not be in 
the public interest®® or serve any good end or pur- 
pose.*° 

{§ 35] E. Jurisdiction‘1—1. In General. To as- 
certain what courts may take jurisdiction of proceed- 
ings by quo warranto, reference must be had to the 
organic law and statutes of the state.42 The attor- 
ney-general cannot, by consent, confer upon a court 
jurisdiction which it does not possess under the con- 
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[§§ 33-35 


stitution or statutes.*% 

Criminal jurisdiction. In some jurisdictions an 
information in the nature of quo warranto has been 
held criminal in form to the extent that matters of 
jurisdiction are governed by the rules applicable to 
criminal proceedings.*4 In other jurisdictions, how- 
ever, it is held that, in the absence of the imposition 
of a fine, a proceeding by information is not erimi- 
nal, or quasi-criminal, to the extent that no valid ac- 
tion ean be taken in it out of term.*® 

Effect of prayer for judgment. In a jurisdiction 
wherein the judgment in quo warranto proceedings 
against the incumbent of an office must be limited 
to an ouster from office,*® the fact that the petition 
prays not only for the ouster of respondent from, the 
office but also that the relator be put in possession 
thereof does not affect the jurisdiction of the court 
to entertain the proceeding.** 

Judge. The court, rather than the judge, hears 
proceedings in quo warranto,#® and, unless expressly 
authorized by statute to do so,*® a judge out of court 
cannot issue a writ of quo warranto,°® grant an order 
nisi for an information in the nature of quo war- 
ranto,®+ or grant leave to file such an information. 

Prothonotary. Under some code provisions the 
prothonotaries of a superior court are, in the absence 
of the judges of such court, the proper officers to 
grant an order for the issuance of a writ of quo war- 


28. State v. Porter, 58 Iowa 19, 11 
NW 715; Hurd v. Beck, (Kan.) 45 P 
92; Osterhous v. Van Duren, 168 Mich. 
464, 134 NW 456, AnnCas1913C 1302; 
State v. Taylor, 12 Oh. St. 130; State 
v. Jacobs, 17 Oh. 143. 

29. State v. Brown, 5 R. I. 1. 

Discretion as to grant or refusal of 
leave see supra § 27. 

30. Reihl v. Wynne, (N. J. Sup.) 
146 A 204. See Beard v. Aldrith, (N. 
J. Sup.) 149 A 57 (a contention set 
forth in a plea, that the relator, in 
applying, as citizen and taxpayer, for 
leave to file the information in the 
nature of a writ of quo warranto, did 
not act in good faith for the vindica- 
tion of his rights and those of the 
public, but to prevent respondent from 
calling in question the title of anoth- 
er claimant to the office, was a matter 
for consideration upon the applica- 
tion for leave to file the information, 
was by implication determined ad- 
versely to respondent by the granting 
of leave, and is ineffectual to prevent 
a judgment of ouster). 

SI State. EeroOwn soul... Last 

[a] Court is without discretion to 
refuse judgment of ouster where prop- 
er grounds therefor are shown. Reihl 
v. Wynne, (N. J. Sup.) 146 A 204; 
State v. Pennsylvania, etc., Canal Co., 
23 Oh. St. 121. Compare Dunham v. 
Bright, 85 N. J. L. 391, 90 A 255 
(where, in quo warranto by a private 
relator, it appears that neither party 
has a legal right to the office involved, 
a judgment of ouster will not be ren- 
dered against defendant, unless the 
public interests will be subserved by 
such a judgment). 

32. Ala-Floyd v. State, 177 Ala. 
169, 59 S 280. 

Tll.—Peo. v. Miller, 331 Ill. 395, 163 
NE 139; Peo. v. Brinkley, 322 Ill. 29, 
152 NE 585; Peo. v. Schnepp, 179 Ill. 
305, 53 NE 632. Contra Peo. v. Gold- 
en Rule, 114 Ill. 34, 28 NE 383. 

Kan.—State v. Wyandotte County, 
117 Kan. 151, 230 P 531; Little v. Da- 
vis, 80 Kan. 777, 104 P 560; State v. 
Bowden, 80 Kan. 49, 101 P 654 

Mich.—Atty.-Gen. v. Macdonald, 164 
Mich. 590, 129 NW 1056, 32 LRANS 
835. 


Pa.—Com. v. New York, etc., Coal, 
CLCIWOO.,. 10) eae Coe l20s 

_Philippine.—Govt. v. El Hogar Fili- 
pino, 50 Philippine 399. 

33:, Peo. v. Miller, 331 Ill. 395) 163 
NE 139; Peo. v. Le Roy,! 293 Ill. 278, 
127 NE 695; Peo. v. Schnepp, 179 Ill. 
305, 53 NE 632; Peo. v. Wild Cat Spe- 
cials Drain. Dist:,. 84. Ts AL 29+ seeo: 
v. Hamilton, 24 Ill. A. 609. 

34. Peo. v. Oakland County Bank, 1 
Dougl. (Mich.) 282; State v. Cupples 
Station Light, etc., Co., 283 Mo. 115, 
223 SW 75; State v. Mansfield, 99 
Mo. A. 146, 72 SW 471. 


35. Peo. v. Schnepp, 179 Ill. 305, 
53 NE 632; Peo. v. Wild Cat Special 
Drain. Dist... Comrsacad sil AEs: 


Peo. v. Hamilton, 24 Ill. A. 609. 

36. Peo. v. Roberts, 308 Ill. 497, 139 

NE 870; Peo. v. Jones, 308 Ill. 246, 
139 NE 403; State v. Lathrop School 
Dist., 314 Mo. 315, 284 SW 135; Com. 
v. .New, York,setc.;R. ‘Co., 10, Pa, Co: 
129. 
Peo. v. Miller, 331 Ill. 395, 163 
NE 139; Peo. v. Burrell, 308 Ill. 600, 
139 NE 865; Peo. v. Crowley, 260 Ill. 
341, 342, 103 NE 173; Peo. v. Schnepp, 
LSP T1305, ooh NBG s2. 

“If the proceeding is in the private 
interest of the relators, only, an un- 
reasonable delay or acquiescence on 
their part, as well as considerations 
of public interest and convenience and 
the consequences of a judgment of 
ouster, will justify a refusal to pro- 
ceed to judgment.” Peo. v. Crowley, 
supra. 

38. Peo. v. Brinkley, 322 Ill. 29, 152 
NE 585; Peo. v. Cox,'311 Dll. 529, 143 
NE 86; Peo. v. Stewart, 306 Ill. 470, 
138 NE 180; Peo. v. Le Roy, 293111. 
278, 127 NE 695. 

39. Ala—State v. Gadsden, 216 
Ala. 248, 113 S 6; Gelders v. State, 
164 Ala. 592, 51 S 232. 

Ill.—Peo. v. Miller, 331 Ill. 395, 163 
NE139; Peo. v. Cox, -32 Mle 529, 143 
NE 86; Peo. v. Burrell, 308 Ill. 600, 
139 NE 865; Peo. v. Roberts, 308 Ill. 
497, 1389 NE 870; Peo. v. Jones, 308 
Ill. 246, 189 NE 4038; Peo. v. Le Roy, 
293 Ill. 278, 127 NE 695; Peo. v. Wild 
Cat Special Drain. Dist., 31 Dll. A. 219. 

Mass.—Atty.-Gen. v, Methuen, 236 
Mass. 564, 129 NE 662, 


Mich.—Atty.-Gen. v. Macdonald, 164 
poe 590, 129 NW 1056, 32 LRANS 

oO. 

Mo.—State v. Mansfield, 99 Mo. A. 
146, 72 SW 471. 

Pa.—Com. v. New York, etc., Coal, 
ete, Cor, a0) Baio 9: 

Va.—Albemarle Oil, etc., Co. v. Mor- 
ris, 138 Va. 1) 121. SE) 60; 

40. Atty.-Gen. v. Macdonald, 164 
Mich. 590, 129 NW 1056, 32 LRANS 
835; State v. Lathrop School Dist., 
314 Mo. 315, 284 SW 135. 

41. Jurisdiction of state court over 
information against director of na- 
Monel bank see Banks and Banking § 


42. 
508. ; 

[a] Courts of Indian Territory had 
only common-law jurisdiction to 
grant writs of quo warranto. Painter 
v. U.S., 6 Ind. £505; 98 SW 352: 

43. State R. Commn. v. Peo., 44 
Colo. 345, 98 P 7, 22 LRANS 810. 

44. State v. Ashley, 1 Ark. 279; 
Painter v. U.:S., 6. Ind, T.505, 98.SW 
352; State v. West Wisconsin R. Co., 
34 Wis. 197. 

Civil or criminal nature of remedy 
generally see supra § 7. 


Lindsey v. Atty.-Gen., 33 Miss. 


45. Terr. v. Armijo, 14 N. M. 205, 
89 P 267. 3 

46. See infra § 85. S 

47. Kanealii v. Hardy, 17 Hawaii 9. 
Hae Newman v. State, (Ala.) 39 S 

49. Brewster v. Hartley, 37- Cal. 


15, 99 AmD 2387; Peo. v. Moore, 73 Ill. 


aes Bowen v. Gilleylen, 58 Miss. 
13. 
[a] In Ohio it has been held that a 


judge of the common pleas, in the 
exercise of chamber powers, may, as 
a member of the district court, grant 
leave to file an information in the 
nature of a quo warranto in a district 
court, although the oninion in the 
case does not disclose whether a stat- 
ute conferring express authority ex- 


‘ore State v. Buckland, 5 Oh. St. 
16. 
50. State v. Conklin, 33 Wis. 685; 


U. S. v. Lockwood, 1 Pinn. (Wis.) 359. 
51. Ex p. Murchie, 42 N. B. 541. 
52. McDonald v. Alcona County, 91 

Mich. 459, 51 NW 1114. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ‘ 


. §§ 35-38] 


ranto.®3 


‘[§ 36] 2. Lower Courts. 


upon such courts. 


visions.°®° 

eine Paradis v. Begin, 29 Que. Pr. 
ou 
54. Cal—Peo. v. Bingham, 82 Cal. 


238, 22 P1039. 

Del.—State v. Hancock, 18 Del. 252, 
ee 851; State v. Stewart, 11 Del. 
oJ. 

Fla.—Buckman vy. State, 34 Fla. 48, 
15 S 697, 24 LRA 806; Enterprise v. 
State, 29 Fla. 128, 10 S 740. 

Tda. —Toncray v. Budge, 14 Ida. 621, 
95 P 26; Lindsay v. Peo., 1 Ida. 438. 

Ind.—State Wa Kankakee Valley 
Draining Co., 42 Ind. 353; Gass v. 
State, 34 Ind. 425. 

Kan.—Jansky v. Baldwin, 120 Kan. 
728, 244 P 1036 [den reh 120 Kan. 
332, 243 P 302, 47 ALR 476]. 

Mo.—State v. Lingo, 26 Mo. 496; 
State v. Lobsinger, 7 Mo. A. 106. 

N. Y.—Peo. v. Hall, 80 N. Y. 117. 

N. D.—State v. McLean County, 11 
N.D.°356, 92) NW 385: 

Pa.—Com. v. Cameron, 259 Pa. 209, 
102 A 879; Com. v. Order of Solon, 166 
Pa. 33, 30 Aw 930i;  Comany. Haeseler, 
161 Pa. 92, 38 A 1014; Field v. Com.., 
327.Pa. 478; Com. v. ‘County Comrs., 
19Pa. Dist. 553; Com. v. Kempsmith, 
13 Pa. Co. 667; Com. v. Brunner, 6 Pa. 
Con323, cabel. Co. 55k: 

R. I.—Higgins v. Pawtucket Tax 
Assessors, 27 R. I. 401, 63 A 34. 

S) Ci—State v.-Charleston, 8 S.C. La. 
36. 

Tex.—State v. Manry, (Commn. A.) 
16 SW (2d) 809; Shipman v. Jones, 
(Civ. A.) 199 SW 329. 

Wis.—State v. Portage City Water 
Co., 107 Wis. 441, 83 NW 697. 

[a] Upon repeal of statute abol- 
ishing writs of quo warranto, the 
common-law remedy is revived, and 
district courts under their common- 
law jurisdiction may hear proceed- 
ings on such writs. State v. Otis, 58 
Minn. 275, 59 NW 1015. 

55. See constitutional and statu- 
tory provisions. 

56. Snowball v. Peo., 147 Ill. 260, 
35 NE 538 [aff 43 Ill. A. 241];. Red- 
mond vy. State, 152 Miss. 54, 118 S 360; 
Terr. v. Ashenfelter, 4 N. M. 85, 12 P 
879; State v. Morris, 14 Wash. 262, 44 
P 266. 

57. See cases infra this note. 

[a] For example (1) a county 
court may entertain a quo warranto 
proceeding to try title to the office of 
sheriff of the county. Hathcock v. 
McGouirk, 119 Ga. 973, 47 SE 563. (2) 
On the other hand, a county court 
cannot issue a writ against one 
wrongfully holding an office in an- 
other county. State v. Green, 17 Del. 
63, 39 A 590. (3) State courts can- 
not take jurisdiction of proceedings 
to determine title to federal offices. 
State v. Bowen, 8 S. C. 400. (4) A 
state cannot forfeit the charter of a 
foreign corporation (see supra § 18), 


(5) nor can the courts of one state in-. 


District, 
perior, common pleas, and other hke courts of orig- 
inal and general jurisdiction are vested with juris- 
diction of quo warranto proceedings.°# 
not only under constitutional or statutory provisions 
expressly conferring jurisdiction of quo warranto 
proceedings,°®® but also under the construction placed 
upon general provisions conferring jurisdiction®® 
The jurisdiction of such courts 
extends, on the one hand, and is restricted on the 
other hand, to the politieal division for which they 
are established, °7 unless, by statute, they are given 
jurisdiction throughout the state in cases wherein 
the state or commonwealth is plaintiff.®§ 
courts, and those of limited jurisdiction, such as 
city courts, do not usually have jurisdiction of quo 
warranto proceedings,®® although it may be con- 
ferred upon them by constitutional or statutory pro- 


QUO WARRANTO 


Proceedings involving state office. 
proceedings involving the right or title to a state 
office are within the jurisdiction of district, superior, 
or common pleas courts under the constitutional pro- 
visions of some,®? but not other,®? states. 

[§ 37] 3. Appellate Courts. 
risdictions there are constitutional provisions con- 
ferring upon appellate courts original jurisdiction 
of quo warranto proceedings, at least in certain ¢class- 
es of cases;** but the exercise of such jurisdiction 
is not always mandatory,®* and ordinarily the court 
will decline to exercise it unless some good reason 
is shown for not making an application to a lower 
court possessing concurrent jurisdiction,®® and it 
will also decline to exercise it where a substantially 
similar, although technically different, cause, involv- 
ing the same matters, is pending in a lower court.°® 

[§ 38] F. Venue. 
proceedings should be instituted is generally gov- 


circuit, su- 


This is true 


Inferior 
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Quo warranto 


In a number of ju- 


The place where quo warranto 


erned by statutes which vary in the different states.°7 


quire into the regularity of the elec- 
tion of an officer of a foreign corpo- 
ration, although an office is kept with- 
in the state, and most of the directors 
are residents thereof (Com. v. Leisen- 
ring, 15-Philae (Pa.) 215): 

Venue see infra § 38. 

58. Com. v. Towanda Water- 
Works, (Pa.) 15 A 440; Com. v. Penn- 
sylvania, etc., R. Co., 16 Phila. (Pa.) 
596 (both cases dealing with a statute 
conferring such jurisdiction upon the 
common pleas court of a particular 

Gillespie, 


county). 

595). Peo. Vv. 1. Cal. 342 
[foll Peo. v. King, 1 Cal. 345]. 

60. Lee v. State, 49 Ala. 43; Delage 
v. Germain, 12 Que. 149. 

61. State v. Jones, 15 Ariz. 215, 137 
P 544; State v. Van Stone, 17 N. M. 41, 
121 P 611. 

62. Com. v. Skinner, 14 Pa. Co. 347. 

63. See Courts § 447 et seq. 

64 State v. Kansas Casualty, etc., 
Col; Lil Kan: 139, 206 P3311. 

65. Ariz.—State v. Jones, 15 Ariz. 
215, 137 P 544, 

Mo.—State v. Branch, 28 Mo. A. cane 

N. M.—State v. Van Stone, eONG 
41, 121 iPesGalate 

N. D.—State v. McLean County, 11 
N. D. 356, 92 NW 385. 

Okl.—Jarman vy. Mason, 102 Okl. 
278; 229 P 459. 

66. State v. Kansas Casualty, etc., 
Cowl Kany, £39) 206. 253831. 

67. See statutory provisions. 

[a] In Alabama it is no objection 
to the jurisdiction of the court to try 
title to the office of solicitor of the 
county that he is not a resident of the 
county. It is enough that the of- 
fice is within the territorial jurisdic- 


tion of the court. Lee v. State, 49 
Ala. 43. 
[b] In Indiana (1) proceedings by 


quo warranto to try title to an office 
should be brought in the county 
where defendant resides. Robertson 
v. State, 109 Ind. 79, 10 NE 582, 6438. 
(2) A proceeding against persons for 
acting as a corporation, without being 
legally incorporated, need not be 
brought in a county where the sup- 
posed corporation has a freehold in- 
terest, as it is not an action to re- 
cover possession, for partition, or to 
foreclose a mortgage, of real prop- 
erty, within the meaning of a statute 
requiring such an action to be com- 
menced in the county wherein the 
subject of the action, or some part 
thereof, is situated. Smith v. State, 
140 Ind. 343, 39 NE 1060. 

[c] In Massachusetts an informa- 
tion may be filed in any county of the 
state, but must be made returnable to 
the county where respondent resides. 
Com. vy. Smead, 11 Mass. 74. 

{d] In Mississippi (1) under the 
code, quo warranto proceedings 
against the incumbent of an office 


should be instituted in the county 
where the duties of the office are per- 
formed (State v. Anderson, 133 Miss. 
533, 97 S 884), (2) and where the 
county embraces two judicial dis- 
tricts, the proceedings may be insti- 
tuted in the district where defendant 
performs, or attempts to perform, the 
duties of the office, even though he re- 
sides in the other district (State v. 
Anderson, supra). (3) That part of 
the code relating to the venue of quo 
warranto proceedings does not pro- 
vide for a case where several corpo-- 
rations domiciled in different counties 
are to be joined in one action for vio- | 
lation of the act against trusts 
brought in a county where three of 
the defendant corporations were 
domiciled; but it was held that the 
circuit court of such county had no 
jurisdiction, by reason of the joinder 
of corporations not domiciled in that 
county, which were not subject to 
proceedings for forfeiture of their 
charter except in the county of their 
domicile. State v. Mississippi Cotton 
Oil Co., 79 Miss. 203, 30 S 609. 

[e] In Nebraska the court of last 
resort has jurisdiction throughout the 
state, and may issue a writ to a de- 
fendant anywhere within its bounda- 
ries, and he must appear. in the coun- 
ty where the court sits, regardless: of 
the county of his domicile. State v. 
Frazier, 28 Nebr. 438, 44 NW 471. 

{[f] In New York, under the former 
code, the attorney-general might des- 
ignate the county in which the trial 
should be had. Peo. v. Platt, 46 Hun 
394, 12 NYSt 409. 

[g] In Ohio (1) where the relator 
prosecutes the proceeding in his pri- 
vate right, it may be brought in the 
county in ‘which defendant resides or 
may. be summoned, as in civil actions 
generally. State v. Thompson, 34 Oh. 
St. 365. (2) Where the petition is 
filed by the attorney-general, the ac- 
tion may, under the _ statute, be 
brought in Franklin County, even 
though defendant is a resident of an- 
other county. State v. Renschler, 
4. Oh: VAL 4ALs ea TON Cin eO@ runes: 
218. (3) Quo warranto proceedings, 
brought by the attorney-general to 
oust certain domestic corporations 
from their corporate franchises on the 
ground that they have entered into an 
illegal agreement or conspiracy in re- 
straint of trade, may be brought in 
any county in which any one of such 
corporations is situated or has a place 
of business, and process may issue 
thence to any other county where any 
other of the defendant corporations 
may be situated. For purposes of 
prosecution, an illegal combination 
between corporations in restraint of 
trade exists in each and every county 
where its constituent members exist 
and act; hence, the contention is er- 
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Change of venue.°§ 


not apply to quo warranto.*? 
[§ 39] -G. Parties’#—1. 


People. 


roneous that quo warranto proceed- 
ings based upon such illegal combina- 
tion must be brought in a county 
where the combination does business 
as a separate entity. State v. King 
Bridge Co., 7 Oh. Cir: Ct: N. S. 557, 28 
Oh. Cir. Ct. 147. (4) Where it is al- 
leged that defendants have usurped 
corporate powers, the action may be 
brought in the county where the office 
of the pretended corporation or of its 
president is located. State v. Buck- 
jand, 5 Oh: St. 216. ae} 

{h] In Oklahoma, under the stat- 
ute, an action in quo warranto to test 
the validity of the organization of a 
new county is properly brought 
against the persons acting in a cor- 
porate capacity in the county wherein 
they reside or may be summoned, or 
in any court of general jurisdiction 

“to which they voluntarily submit 
themselves. Saville v. Tolbert, 45 
MOmMroOL Loe wl Ole 

{i] In Pennsylvania, if the charge 
is that defendants have usurped cor- 
porate powers, they may be ousted 
by the court of the county where they 
reside. Com. v. Morris. 1 Phila. 411. 

[ij] In South Carolina the venue 
of an action in the nature of quo war- 
ranto involving the title to a state of- 
fice is in the county wherein the seat 
of the state government is located, 
where the office is kept in that county 
and the cause of action arose therein. 
State v. Gibbés, 109 S. C. 135, 95 SE 


346. 
{k] In South Dakota (1) under the 
code, an action to forfeit the fran- 


chise of a corporation for failure to 
obey -statutes may be begun by the 
state’s attorney of, and in, any county 
in the state upon leave of the circuit 
court, notwithstanding the county in 
which the action is begun is not the 
county in which the domiciliary of- 
fice of the corporation is maintained. 
State v. Public Drug Co., 41 S. D. 287, 
170 NW 161. (2) A proceeding to test 
the validity of the formation of a con- 
solidated school district, formed 
from districts in two counties, may 
be brought in either county. State v. 
Tralstead, 36 S. D. 568, 156 NW 75. 

{1] In Vermont an order to show 
cause cannot be made returnable to 
the general term of the supreme 
court, as that is not a term appointed 
by law to be held at any prescribed 
time and place; and a cause is not 
in the supreme court until it has been 
entered at a fixed county term of the 
court, and cannot go to the general 
term except by order of court made at 
such fixed term. State v. Smith, 48 
vt. 14. 

68. Removal from state to federal 
court see Removal of Causes [34 Cyc 
1226]. 

69. Peo. v. Shaw, 13 Ill. 581; Clerk 
v. Reg., 9 H. L. Cas. 184, 11 Reprint 


699. 
70. See Venue [40 Cyc 116]. 
71. State v. Townsley, 56 Mo. 107. 
-°72. See Criminal Law § 302 et seq. 
73. Ensminger y. Peo., 47 Ill. 384, 


95 AmD 495. 


A change of venue will, in 
some jurisdictions, be allowed in quo warranto pro- 
ceedings brought for the protection of the rights 
of a private person,®® as in ordinary civil cases.7° 
However, if the supreme court has specified a county 
for the trial of an issue of fact, the general law as 
to a change of venue does not apply.** 
lating to a change of venue in criminal cases‘? do 


Plaintiffs, Petitioners, 
and Relators—a. In General—(1) Government or 
Except where the case falls within a stat- 
ute authorizing the action or proceeding to be 
brought in the name of the attorney-general’® or a 
private individual,’® a quo warranto action or pro- 


QUO WARRANTO 


Statutes re- 


ceeding may and must be brought and carried on in 
the name of the state or commonwealth,’ or the 
people thereof,’® or, in some cases, in the name,’? 
or at the instance,®® of the United States. 
ever, the state may be a nominal party, rather than 
the real party in interest, under some circumstane- 
es,S! as where the proceeding involves the title to 
an office in a private corporation.*? 


How- 


[§ 40] (2) Attorney-General or Prosecuting At- 


torney.°? 


74, Parties generally see Parties 
MOOS ep we 


75. See infra § 40. 
76. See infra § 41. 
77. Ala.—McMillan y. State, 218 


Ajas, 602; 119) S652. 

Del.—Brooks. v. State, 26 Del. 1, 79 
A 790, 51. LRANS 1126, AnnCas1915A 
Tm eIBY 

Fla.—State v. Sarasota, 92 Fla. 563, 
et S 473; State v. Gleason, 12 Fla. 
Iowa.—State v. Des Moines City R. 
Co., 135 Iowa 694, 109 NW 867; Scott 
v. Clark, 1 Iowa 70. 

Kan.—Bartlett v. State, 13 Kan. 99. 

Ky.—Com. v. Lexington, ete., Road 
Cou6 B. Mon. 397; 

La.—State v. Dranguet, 23 La. Ann. 


784. 

N. J.—Hunt v. Christensen, (Sup.) 
126 A 671. See Anderson v. Myers, 77 
N. J. L. 186, 71 A 139 (regardless of 
the entitling of the suit, the state 
should be, and is, a party). 

N. M.—State v. Guadalupe County 
Fourth Judicial Dist. Ct., 31 N. M. 82, 
239 P 452; State v. Santa Fé County 
First Judicial Dist. Ct., 30 N. M. 300, 
233 P 1002. 

Oh.—State v. Johnson, 8 Oh. Cir. Ct. 
INE, 10380, 28 OheiCine Ct anon mmptace 
v. Sullivan, 15 Oh. Cir. Ct. 477, 8 Oh. 
Cir. Dec. 346. 

Okl.—Byrd v. State, 99 Okl. 165, 226 
P 362. , 

S. C.—State v. Stickley, 80 S. C. 64, 
61 SH 211. 

S. D.—State v. Union Ins. Co., 7 S. 
D. 51,,63 NW. 232. 

Wis.—State v. Mott, 111 Wis. 19, 86 
NW 569. 

{a] With or without mention of 
relator.—‘‘Whether the prosecution be 
styled as in the name of the State 
alone or in the name of the State up- 
on the relation of a designated officer 
or private citizen, is a matter of ab- 
solutely no moment under our prac- 
tice. The expression ‘upon the rela- 
tion of,’ ete., means no more than 
‘upon the complaint of,’ ete., or ‘unon 
the information of,’ ete. Its use adds 
nothing to and its omission detracts 
nothing from the force and effect of 
the alleged cause of action as dis- 
closed by the pleadings. The State is 
the plaintiff in each instance. It is, 
however, the time-honored though not 
universal method to mention the per- 
son who institutes the proceedings as 
the relator, and this is no less true 
when that person is the Attorney- 
General, or County Attorney, than 
when he is a private citizen.” State 
v. Des Moines City R. Co., 135 Iowa 
694, 710, 109 NW 867. 

{b] Amendment to make action in 
name of state may be allowed.—State 
v. Belue, 138 S. C. 393, 136 SE 641. 

78. Peo. v. Denver Second Judicial 
Dist. ‘Ct., 78 Colo. 526, 242 P $97; 'Ton- 
cray v. Bridge, 14 Ida. 621, 95 P 26; 
Peo. v. Burrell, 308 Ill. 600, 1389 NE 
865; Peo. v. Barber, 289 Ill. 556, 124 
NIe 594; Peo. v. Larsen, 265 Ill. 406, 
106 NE 947; Chesshire vy. Peo., 116 Ill. 
493, 6 NE 486; Peo. v. Mississippi, 


Generally speaking the attorney-general 
may bring an action or proceeding in the nature of 
quo warranto, or apply for leave to do so, on behalf 
of the state or ecrown,** and he may do so ex officio 
upon his own information or relation without nam- 
ing any other person as relator,®® or he may act at 


ete; (RR. Co. Shall W665 Peo va 
bany, ete., R. Co., 57 N. Y. 161 [rev 
5 Lans. 25 (mod 1 Lans. 308, 55 Barb. 
344, 7 AbbPrNS 265, 38 HowPr 228)], 
and aff 2 Lans 459, 57 Barb. 204 [aff 
8 AbbPrNS 122, 39 HowPr 49]; Mat- 
ter of Barrett, 121 Mise. 735, 202 NYS 
20 [rev cn other grounds 209 App. 
Div. 217, 204 NYS 705]; Peo. v. Hins- 
dale, 43 Misc. 182, 88 NYS 206. 

79. Cases involving title to fed- 
eral or territorial office see infra § 44. 

80. Wallace v. Anderson, 5 Wheat. 
CUS) 291, daeed= Ot: 

81. State v. Biedler, 29 Del. 262, 99° 
A 278; Pease v. State, (Tex>Civ. A.) 
228 SW 269; Cole v. State, (Civ. A.) 
163 SW 353 [writ of error dism 106 
Tex. 472, 170 SW 1036]. 

82. See infra § 45. 

83. Consent of attorney-general or 
prosecuting attorney to institution of 
proceeding see supra § 22. 

84. Peo. v. Hanson, 290 Ill. 370, 
125 NE 268; Peo. v. Anderson, 239 Ill. 
266, 87 NE 1019; State v. Albany 
Drain. Dist., 290 Mo. 33, 234 SW 339; 
Wilson v. Thompson, 83 N. J. L. 57, 
83 A 502; Rex v. Wilkes, 4 Burr. 2527, 
98 Reprint 327; Rex v. Phillips, 4 


Burr. 2089, 98 Reprint 90; Rex v. 
aeerens 3 Burr. 1812, 97 Reprint 
8 Ark.—Caldwell v. Bell, 6 Ark. 


Del.—Brooks v. State, 26 Del. 1, 79 
pecan 51 LRANS 1126, AnnCas1915A 
Fla.—State v. Sarasota, 92 Fla. 563, 
109 S 473; State v. Bryan, 50 Fla. 293, 
39 S 929 
aot ae v. Fowler, 10 Mass. 

Minn.—Terr. v. Smith, 3 Minn. 

74 AmD 749. Rene cea. 

N. J.—Bonynge v. Frank, 89 N. J. L. 
239, 98 A 456, 

Th Pasir Pa Ripe aes 45 Oh. St. 

: «656; State v. Thompso 
Oh. St. 365. tise 

Porto Rico.—Peo. v. Manescau, 33 
Porto Rico 703. 

Tex.—State v. Southern Pac. R. Co., 
24 Tex. 80. 

ta] Common-law right.—(1) The 
right of the attorney-general to file 
an information on his own initiative 
comes from the common law. Bon- 
ynge v. Frank, 89 N. J. L., 239, 98 “A 
456. (2) The proceeding under the 
ancient common-law writ of quo war- 
ranto was prosecuted by the king’s 
attorney-general at the suit of thé 
king, without relation. State v. Ash- 
ley, 1 Ark. 279. 

[b] “Own information” explained. 
—‘While the Code of Civil Procedure 
still speaks of the Attorney-General 
acting upon his own information, that 
does not mean that before issuing a 
summons he must inform himself, by 
a formal document, that there is cause 
to commence an action. The word is 
now used in contrast to a ‘complaint 
by a private person,’ and means no 
more than that the Attorney-General 
may commence such an action upon 
his own motion, and upon knowledge 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 40-41] 


the instance, or upon the complaint or information, 
Also, in a number of,*” al- 
though not all,®* jurisdictions a local prosecuting at-— 
torney or other similar officer has power to act on 
behalf of the state in quo warranto proceedings, pro- 
vided he is an officer of the county or district in 
which the wrong was committed and the proceeding 
Whether the attorney-general may 
act in a case in which a prosecuting attorney or oth- 
er like officer may act depends upon the construc- 
tion of the statutes of the particular jurisdiction,®°® 
it being held in some jurisdictions that he may,°*! 


of a private person.*®® 


is instituted.®® 


and, in others, that he may not.?? 


Exclusive authority. At common law, no one but 
the law officers of the crown could sue out a writ of 
quo warranto;°? and under the construction placed 
upon the constitutional or statutory provisions of 
some jurisdictions a quo warranto proceeding cannot 
be instituted in any case by any person other than 
attorney;°* but un- 


the attorney-general or state’s 


QUO WARRANTO 


some cases.?° 


officer.°® 


Proceeding in name of officer. 
within a statute so providing, proceedings in the na- 
ture of quo warranto may be brought in the name of 
the attorney-general or some other designated public 


Control of proceedings. 
general or other ‘officer authorized to act on behalf 
of the state may direct and control the proceedings 
on an information in the nature of quo warranto;°* 
but in some jurisdictions this is not true where the 
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proceedings may be instituted by private persons in 


Where the ease is 


Ordinarily the attorney- 


information is filed upon the request, or at the rela- 


der the statutes of other jurisdictions quo warranto 


or information possessed by himself, 
without waiting for a complaint by 
any person.” Peo. v. McClellan, 119 
App. Div. 416, 418, 104 NYS 447. 


86. Peo. v. Garrett, 72 Cal. A. 452, 
237 P 829; Peo. v. Manescau, 33 Porto 
Rico 703; Staples v. State, 112 Tex. 


61, 245 SW 639 [conforming ‘to answer 
ap cere questions (Civ. A.) 244 SW 
87. Dak.—Terr. v. 
Dak. 226, 50 NW 832. 
Kan.—State v. Masons’, ete, Joint 
Stock Assoc., 91 Kan. 9, 1386 P 930. 


Armstrong, 6 


Mich.—Pound vy. Oren, 119 Mich. 
528, 78. NW 541. 3. 
Mo.—State v. McMillan, 108 Mo. 


153, 18 SW 784;. State v. Bellflower, 
129 Mo. A. 138, 108 SW 117. 

Oh.—State v. Buckland, 5 Oh. St. 
216; State v. Pennsylvania Co., 13 Oh. 
Chics COVEN stash fa 

oS .—Byrd v. State, 99 OK]. 165, 226 
P 36 

Or.—State v. Millis, 61 Or. 245, 119 


P16 oe 
Pa.—Gilroy v. Com., 105 Pa. in 
Cont veoAyers,.3) Pa. Dist. & Co. 81 
In re Township Suprs., 17 Pa. Dist. 4 
33 Pa: Co. 630; Com. v. Miller, 30 Pa. 
Co. 610; Com. v. Allen, 15 Pa. Co. PASM 3 
Com. vy. De Turk, 6 Pa. Co. 94. 
Porto Rico.—Peo. v. Manescau, 33 
Porto Rico 703. : 
Tex.—Morris v. State, 62 Tex. 728. 
Wash.—State v. Seattle Gas, ete., 
Co., 28 Wash. 488, 68 P 946, 70 P 114. 
[a] Relation.—(1) A quo warranto 
proceeding may be instituted by a 
county or circuit attorney or solicitor 
on his own motion (State v. Modern 
Horseshoe Club, 167 Mo. A. 644, 150 
SW 719) (2) or on his relation in an 
official capacity (McMillan v. State, 
918 Ala. 602, 119 S 652; Donovan v. 
State, 215 Ala. DOA 109 § 290), (3) 
without making himself a party per- 
sonally (Donovan v. State, supra). 
(4) “The County Attorney was vested 
with the right to bring the action, and 
whether he styled the plaintiff ‘The 
State of Iowa,’ or ‘The State of Iowa, 
upon the relation of Jesse A. Miller, 
County Attorney,’ is not a vital ques- 
tion so long as he pleads a state of 
facts which authorizes him to bring 
it at all.” State v. Des Moines City R. 
Co., 185 Towa 694, 710, 109 NW 867. 
(b] State’s attorney is party to 
that part of the proceeding in which 
leave to file the information is_ob- 
tained where the leave is obtained on 
his motion, although the petition for 
ee was filed by private relators. 


Peo. Lihme, 193 Ill. A. 341 [aff 269 
Tl. 351, 109 NE 1051, AnnCas1916E 
959]. 

[c] Absence or disqualification of 


local officer.—(1) If the district at- 
torney is duly authorized to file an 
information for a quo warranto, an 
attorney appointed by the court dur- 


ing the absence of the district attor- 
ney has like’ authority. Fowler v. 
State, 68 Tex. 30, 3 SW ‘255. (2) 
Where the state’s attorney is disquali- 
fied from presenting a petition for 
leave to file an information in the 
nature of quo warranto, the assistant 
state’s attorney is also disqualified 
(Peo. v. Hanson, 290 Ill. 370, 125 NE 
268); (3) but the people are not 
barred from proceeding in the case, 
as the petition can be presented by 
the attorney-general or by a regularly 
appointed state’s attorney (Peo. v. 
Hanson, supra). 

8s. Hawkins v. State, 81 Md. 306, 
32 A 278. 

89. State v. Hessville, 191 Ind. 251, 
131 NE 46, 182 NE 588; State v. 
Shearman, 51 Kan. 686, 
Pound v. Oren, 119 Mich. 528, 78 NW 
541; State v. Seattle Gas, etc., Co., 28 
Wash, 488, 68 P 946, 70 P 114. 

[a] Change of venue of an action 
begun in the proper county does not 
terminate the right of the attorney 
of that county to prosecute the same. 
Eel River R. Co. v. State, 155 Ind. 433, 
57 NE 388. 

[b] On appeal, the county attor- 
ney of one county within the appellate 
district may conduct the case, 
though it was commenced in another 
county. State v. Kelly, 2 Kan. A. 178, 
43 P 299. : 

90. See cases infra notes 91, 92. 
Com. v. Commercial Bank, 28 
Com. v. Fischer, 26 Pa. Dist. 


92. State v. Home Brewing Co., 182 
Ind. 75, 105 NE 909 [foll State v. Fred 
Miller Brewing Co., 182 Ind. 713, 105 
NE 917]; State v. Millis, 61 Or. 245, 
119 P 763; State v. Seattle Gas, etc., 
Co., 28 Wash. 488, 68 P 946, 70 P 114. 

93. State v. Gleason, 12 Fla. 210. 

94. Porter v. Peo., 182 Il]. 516, 55 
NE 349. 

[a] Information may be presented 
only by (1) the attorney-general or a 
county attorney or like officer (Peo. v. 
Hanson, 290 Ill. 370, 125 NE 268; Sta- 
ples v. State, 112 Tex. 61, 245 SW 639), 
(2) even though it is based upon facts 
related and verified by a citizen (Sta- 
ples vy. State, supra). 

95. See infra §§ 43-47. 

96.. Mass.—Atty.-Gen. v. New York, 
etc., R. Co., 197 Mass. 194, 83 NE 408. 

Mich.—Taggart v. James, 73 Mich. 
234, 41 NW 262. 

Miss.—State v. Morgan, 80 Miss. 
372, 31 S 789; Lindsey v. Atty.-Gen., 
33 Miss. 508. 

N. J.—Bonynge v. Frank, 89 N. J. 
L. 239, 98 A 456; Tillyer v. Minder- 
mann, 710) Need 512, 57 A 329. 

N. C.—Houston y. Neuse River Nav. 
Cee 53 N. C. 476; Giles v. Hardie, 23 
N. 


42. 
[si Naming of private person as 


Soe P4555] 


al- | 


tion, of private persons.°?® 

[§ 41] (3) Private Persons. 
within a statute authorizing him to do so,?® and 
leave of court, if necessary in the particular jurisdic- 
tion, is obtained, a private person cannot bring a 
quo warranto action or proceeding? in his own name,* 
or in the name of the state,* attorney-general, or 


Unless the case is 


relator in a suit brought by the attor- 
ney-general is not objectionable on 
the ground that the attorney- general 
lent his name for the benefit of a pri- 
vate relator. Atty.-Gen. v. Booth, 143 
Mich. 89, 106 NW 868. 

97. Ala. —Tuscaloosa 
etc., Assoc. v. State, 58 Ala. 54. 

Fla.—State v. Bryan, 50 oFla. 293, 
32 S929: 

Ill.— Peo. v. Franklin County Bldg. 
Assoc., 329 Ill. 582, 161 NE 56. 

Or.—-State v. Douglas Conney Road 
Co.) 10: ‘Ors 198% 
nA Wis. —Atty.-Gen. v. Barstow, 4 Wis. 


ta] Stipulation not signed by at- 
torney-general will be disregarded. 
Peo. v. Molitor, 23 Mich. ae Peo. We 
Pratt, 15 Mich. 184, 

[b] Where. district Asbplt ‘has 
brought snit, it must remain subject 
to his control and the attorney-gen- 
eral may not interfere.\ State vy. Vest, 
136 Tenn.° 167, 188 SW i143)! 647 
State v. Hyde, 317 Mo:' 714, 296 
SW 775;. State v. Long, 275 Mo. 169, 
204 SW 914; State v. Taylor, 208 Mo. 
442, 106 Sw. 1023, 18 AnnCas 1058. 

99. Canon City Labor Club vy. Peo., 
21 Colo. A. 37, 121 P 120; Staples V. 
State, (Tex. Civ. A.) 244 SW 1068. 

Cases within particular statutes see 


Scientific, 


supra § 22; infra §§ 43-47. 
! 1. See supra § 28. 
2. Cal.—FPeo. v. Central California 


Milk Producers’ Assoc., 60 Cal. A. 439, 
212, P.957. 

rape an y. Lexington, etc., Turnp. 
Road Co., 6 B. Mon. 397. 

Oh.—State Vv. Burke, 120 Oh. St. 410, 
166 NE 354; State v. Maccabees, 109 
Oh. St. 454, 142 NE 888; State v. 
Miami Conservancy Dist., 100 Oh. St: 
483, 128 NE 87;- State v. Taylor, 50 
Oh. § St. Regi 38 NE 24; State v. Moffit, 

pean v. Brosnahan, 1 LegRec 
bo Con v. Priya aes ete., Rao 
10 WklyNC 400. 

Philippine.—Acosta v. Elor, 5 ‘Phils 


ippine 18. 
S. C.—State v. Deliesseline, 12 S. c 
L. mee Cleary v. Deliesseline, 12 S. 


CAE: 
tos, > Wright v. Allen, 2 Tex. 158. 


gee —U. 8S. v. Lockwood, Taheinne 
3. Haupt v. Rogers, 170 Mass. 71, 


72, 48 NE 1080; Osgood v. Jones, 60 
IN E5435 Matter of Barrett, 121 
Misc. 735, 202 NYS 20 [rev on other 
os 209 App. Div. 217, 204-NYS 
“An information in the nature of a 
quo warranto cannot be brought by 
private persons in their own, names, 
except in cases authorized’by statute.” 
Haupt v. Rogers, supra. 
pe ee cobs v. Ryan, 41 Utah 327, 120 


336 [51 C.J.]J 


prosecuting attorney,® independently of the attorney- 
general or prosecuting attorney;® but he may eall 
the wrong in question to the attention of,’ and fur- 
nish aid to,® the attorney-general or other proper 
officer, and such officer, acting at the instance, or 
upon the complaint or information, of a private per- 
son, may bring the action or proceeding® in the name 
of the state or people;?® and where for all practical 
purposes the suit is one by the attorney-general in 
behalf of the people, the fact that the name of an 
individual is added as a relator is not fatal.11 Ina 
number of jurisdictions there are statutes author- 
izing ‘the institution of a quo warranto proceeding 
by a private person.t? Some statutes of this nature 
are couched in broad and general terms,t? while oth- 
ers relate to cases in which the attorney-general or 
prosecuting attorney refuses to act,++ and still others 
deal with cases involving the title to particular of- 
fieest® or in which plaintiff or relator claims to be 
entitled to the office in question.1® Regardless of 
the variance in their language, the statutes are gen- 
erally construed not.to authorize the institution or 
maintenance of a quo warranto action or proceeding 
by a private person unless he has a special!’ inter- 
est,'® distinet from that of the public,!? in the sub- 
ject matter of the action or proceeding; but as here- 
inafter stated there is a conflict of authority on the 
question whether a quo warranto proceeding to try 
title to a public office may be instituted by a private 
citizen without any special interest in the office.?° 
Control of proceedings.?1_ In so far as the public 
interests are concerned, a private relator or individ- 
ual cannot control a quo warranto action or proceed- 
ing,” or, at least he has no absolute right to do so; 
5. Atty.-Gen. v. Sullivan, 163 Mass. 
446, 40 NE 8438, 28 LRA 455; State v. 15. 
Taylor, 208 Mo. 442, 106 SW 1023, 13 16. 


AnnCas 1058. 17: 


6. Staples v. State, 112 Tex. 61, 245|68 NE 169; 


questions (Civ. A.) 244 SW 1064]; 18. 


QUO WARRANTO. 


14. See supra § 22. \ 23. 
See infra § 44. 
See infra § 44. Bt, 
State v. Reardon, 161 Ind. 249, 25. 


| and he cannot stipulate away the rights of other 


interested persons.2* At common law ‘the relator in 
an information cannot take any step in the cause in 
his own name independently of the attorney-gen- 
eral.?® 2 

[§ 42] (4) Corporations or Associations. When 
possessed of a special interest in the subject matter 
of the inquiry, a private?® or municipal?’ corpora- 
tion may be a relator in a quo warranto proceeding. 
Where a proceeding is brought by the attorney-gen- 
eral in the name of the people, a further recital in 
the complaint: that the proceeding is brought upon 
the information and complaint of a named associa- 
tion does not make the association plaintiff?* or sus- 
tain a contention that the relator has no legal ¢a- 
pacity to sue.”® 

[§ 43] b. Depending on Purpose of Proceeding— 
(1) In General. The purpose of a quo warranto pro- 
ceeding often determines who may institute, or be 
eranted leave to institute, it.2° Under a statute 
authorizing the issuance of a writ of quo warranto 
upon the suggestion of the attorney-general or dis- 
trict attorney*! or any person desiring to prosecute 
it,?? the writ may issue at the instance of a private 
person where a private wrong is to be redressed,?* 
but not in a case of public right involving no indi- 
vidual grievance;** where a public wrong alone is to 
be redressed, the attorney-general or district attorney 
may and must suggest the issuance of the writ.*® 

[§ 44] (2) Trial of Title to Office—(a) Public 
Office. A quo warranto action or proceeding to try 
title to a public office may be brought by the attorney- 
general or a prosecuting attorney®*® upon his own 


eee ayookhard v. Peo., 65 Colo. 558, 
Lockhard vy. Peds, supra. 
Peo. v. Franklin County Bldg. 


State v. Tularosa Com-| Assoc., 329 Ill. 582, 161 NE 56. 
SW 639 [conforming to answer to cert | munity Ditch, 19 N. M. 352, 143 P 207. 26. 
Ind.—State v. Smith, 32 Ind. 


"State v. Huller, 23 N. M. 306, 
168 P 528, 1 ALR 70 [certiorari den 
246 U. S. 667 mem, 38 SCt 336 mem, 


[§§ 41-44 


State v. Starnes, (Tex. Civ. A.) 246] 213. 


Sw 424 

[a] Intervention of attorney-gen- 
eral.—A private individual has no 
common-law right to apply, without 
the intervention of the attorney-gen- 
eral, for leave to file an information. 
Gp odard v. Smithett, 3 Gray (Mass.) 

Necessity of consent of attorney- 
general or prosecuting attorney see 
supra § 22. 

7. State v. Cupples Station Light, 
ete., Co., 283 Mo. 115, 223 SW 75. 

[a] Interested private person may 
request (1) the attorney-general to 
bring the action. State v. Ryan, 41 
Wtah 23277.) 225 3P 666, 9102) abDutyasot 
attorney-general or state’s attorney 
to bring suit or apply for leave upon 
request of interested person see su- 
pra § 22. 

8. Heidelberg Garden Co. v. Peo., 
124 Ill. A. 331 [aff 233 Ill. 290, 84 NE 
230]; State v. Cupples Station Light, 
etc., Co.. 283 Mo. 115, 223 SW 75. 

[a] Interested private person may 
prepare information and present it to 
the attorney-general. State vy. Ryan, 
41. Utah 327, 125. P 666, 

9. See supra § 40. 

10. See supra § 39. 

11. Peo. v. Central California Milk 
Producers’ Assoc., 60 Cal. A. 439, 212 
PB O57. 

12. See statutory provisions. 

{a] First statute authorizing the 
filing of an information upon the re- 
lation of a private person was 9 Anne 
e 20. “State v. Ashley, 1 Ark. 279; 
State v. Maccabees, 109.Oh. St. 454, 
142 NE 888. ; 

13. See statutory provisions. 


Mo.—State v. Boal, 46 Mo. 528. 

Pa.—Com. v. Crow, 218 Pa. 234, 67 
A 355. 

Wash.—State v. Point Roberts Reef 
Fish Co., 42 Wash. 409, 85 P 22. 

Wis.—State v. Samuelson, 131 Wis. 
499, 111 NW 712. 

{a] Construction of general stat- 
utes.—(1) The words “any person or 
persons desiring to prosecute the 
same,’ as used in a statute authoriz- 
ing the issuance of the writ upon the 
suggestion of any person or persons 
desiring to prosecute the same, are 
construed to mean any person who has 
an interest to be affected. Com. v. 
Cluley, 56 Pa. 270, 94 AmD 75; In re 
Township Suprs., 17 Pa. Dist. 6, 33 
Pa. Co. 630; Com. v. Brenneman, 33 
Pa. Co. 483. (2) Also, an enactment 
that an information may be exhibited 
“at the relation of any person desiring 
to prosecute the same’ means any 
person having an interest in the sub- 
ject matter. State v. Boal, 46 Mo. 528, 
Bone 
{b] Whether interest exists is 
question for court to decide upon the 
application for the writ. State v. 
Mason, 14 La. Ann. 505;. Deaver v. 
State, 27 Tex. Civ. A. 453. 66 SW 256. 

19. State v. Reardon, 161 Ind. 249, 
68 NE 169; State v. United Hebrew 
Cong., 309 Mo. 587, 274 SW 413; Com. 
V.ascott, 17, (Pau bict: 16-GiS rowan ay. 
Alderman, 82 Vt. 529, 74 A 230. 

20. See infra § 44. 

21. Control by attorney-general or 
other officer see supra § 40. 

22. Peo. v. Central California Milk 
Producers’ Assoc., 60 Cal. A, 439, 212 
Pi 957. 


62 L. ed. 929 mem]. 

[a] Corporation which is quasi- 
public in the sense that it is subject 
to public supervision, but which nev- 
ertheless is private as regards its 
property rights, is a “private party,” 
within the meaning of a statute al- 
lowing the action to be brought by a 
private party in certain instances. 
State v. Minahan Bldg. Co., 141 Wis. 
400, 123 NW 258. 

Proceeding to oust individuals from 
exercise of corporate franchises see 
infra § 47. 

27. Proceeding involving franchise 
of private corporation to use city 
streets see infra § 47. 


28. Peo. v. California Protective 
Corp., 76 Cal. A. 354, 244 P 1089. 
29. Peo. v. California Protective 


Corp., supra. 

30. See infra text and notes 33-35; 
and §§ 44-47. 

31. See supra § 40. 

32. See supra § 41. 

33. In re Township Suprs., 17 Pa. 
Dist. 6, 33 Pa. Co, 630; Com. v. Hough, 
8 Pa. Dist. 685, 22 Pa. Co. 440. 

34. Com. v. Cluley, 56 Pa. 270, 94 
AmD 75; In re Township Suprs., 17 
Pa. Dist. 6, 33.Pa. Co. 630: 

35. Com. v. American Baseball 
Club, 290 Pa. 136, 1388 A 497; Com. v. 
Pfromm, 255 Pa. 485, 100 A 276; Com. 
v. West, 19 Pa. Dist. 269; In re Town- 
ship Suprs., 17. Pa: Dist76,°33 Pa. ‘Co; 
630; Com. v. Hough, 8 Pa. Dist. 685, 
22 Pa. Co. 440. 

36. Peo. v. “Holden, 28 Cal. 123; 
Byrd v. State, 99 Okl. 165, 226 P 362; 
Com. v. Pfromm, 255 Pa. 485, 100 A 
276; Peo. v. Oliveras, 33 Porto Rico 


Soe ee ee ee ee SS ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 44] 


information®? or upon the complaint or information 
Also, under the statutes of 
most jurisdictions,*® and the construction placed 
thereon, the action or proceeding may be instituted 
by a person or officer other than the attorney-general 
or a prosecuting attorney where such person or officer 
has an interest in the subject matter of the inquiry,*° 
as where he claims to be entitled to the office,*! or, 
in some jurisdictions, where his interest is merely 


of a private person.®® 


707. 

[a] Effect of statute.—Notwith- 
standing a statute conferring upon 
any elector of a county the right to 
contest the election of any person de- 
clared elected, the attorney-general 
may bring suit on behalf of the peo- 
ple to test the right of an incumbent 
of an office to hold it. Peo. v. Holden, 
28 Cal. 123. 

[b] District attorney may insti- 
tute a quo warranto proceeding (1) 
involving a township office (In re 
Township Suprs., 17 Pa. Dist. 6, 33 
Pa. Co. 630), (2) but not one involving 
the title of an officer commissioned by 
the governor (Com. v. Reilly, 14 Pa. 
Dist. 531). 

37. State v. Boehringer, 16 Ariz. 
48, 141 P 126. 

38. State v. Boehringer, supra; 
Peo. v. Garrett, 72 Cal. A. 452, 237 P 
829; State v. Pike County Cons. School 
Dist. No. 3, 277 Mo. 28, 209 SW 96. 

[a] Petition of interested person. 
—(1) Under a statute making it the 
‘duty of a district attorney, upon re- 
quest, to bring suit against a person 
usurping, intruding into, or unlawful- 
ly holding an office (see supra § 22), 
(2) anyone having an interest to do so 
may petition the district attorney to 
bring suit (Thomas v. Fuller, 166 La. 
847. 118 S 42 [aff 8 La. A. 803]), (3) 
and a petitioner is deemed to have a 
sufficient interest if he is a resident of 
the parish or ward for which the ap- 
pointment was made (Thomas v. Full- 
er, supra), (4) even though he is not 


a a arey er (Thomas vy. Fuller, su- 
pra). 

39. See statutory provisions. 

40. Matter of Sherwood, 22 Hawaii 
385; Desaulniers v. Desaulniers, 22 
Que. K. B. 71, 9 DomLR 201, 19 Rev 
deJur 352. 

fa] Particular officers held to have 


sufficient interest.—(1) A justice of 
the peace is a person interested suf- 
ficiently to bring quo warranto 
against an alderman who exercises 
the functions of a justice of the peace 
throughout the county. Com. v. Brun- 
nen 6Pa: Co. 323, 3 Del. Co. 7551-7 (2) 
The burgess of a borough has a suf- 
ficient interest to make him a compe- 
tent relator in quo warranto against 
a councilman. Com. v. Wolfgang, 21 
Pa. Dist. 193; Com. v. Hodgins, 16 Pa. 
Dist. 340; Com. v. Shepp, 10 Phila. 
(Pa.) 518. But as to interest of mayor 
See infra note 44-[b] (3). (3) The 
mayor and commissioners of a city 
which has adopted the commission 
form of government may bring quo 
warranto to oust members of a board 
of park commissioners from exercis- 
ing powers which, it is claimed, de- 
volve upon the mayor and commis- 
Sioners by virtue of the statute pro- 
viding for the commission form of 
government. Kansas City v. Sullivan, 
83 Kan. 406, 111 P 482. (4) Four of 
the members of the board of man- 
agers for the relief and employment 
of the poor in a township have suf- 
ficient interest to maintain quo war- 
ranto against another member. Com. 
v. Bowditch, 217 Pa. 527, 66 A 867. 
McGuirk. v. State, (Ind.) 169 
Reynolds v. State, 61 Ind. 
392; State v. Meyer, (Mo.) 12 SW 
(2d) 489; Com. v. Pfromm, 255 Pa. 
485, 100 A 276. 

[a] Former incumbent entitled to 
hold over until his successor is legal- 
ly elected and qualified has such an 
interest as entitles him to bring quo 
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QUO WARRANTO 


warranto proceedings to oust the 
present incumbent on the grounds 
that he is ineligible or that his elec- 
tion was invalid. Lee v. Byrd, (Ga.) 
151 SE 28; Cadwell v. Teaney, 199 Ind. 
63450 1a7 NE) 51, 

{b] Another appointee may bring 
quo warranto proceedings. Caldwell 
v. State, 187 Ind. 617, 119 NE 999. 

[c] Person having right to ap- 
pointment to the office, unless, upon 
examination, he is found not qualified 
to fill it, may institute the proceeding 
as a relator, although he does not 
have a clear right to the office. Com. 
v. County Comrs., 19 Pa: Dist. 5532: 

42. Ga.—Clarke v. Long, 152° Ga. 
619, 111 SE 31; Garrett v. Cowart, 149 
Ga. 557, 101 SE 186; Whitehurst Nie 
Jones, 117 Ga. 803, 45 SE 49; Crovatt 
v. Mason, 101 Ga. 246, 28 SE 891; 
Davis v. ‘Dawson, 90 Ga. SNE, yl SE 


110: Churchill v. Walker, 68 Ga. 681. 
Hawaii.—Matter of Sherwood, 22 
Hawaii 385. 


Iowa.—State v. Barker, 116 Iowa 
96, 89 NW 204. 

N. J.—Hann v. Bedell, 67 N. J. L. 
50 A 864; State v. Hammer, 42 
N. J. L. 435, 
98 N. J. L. 684, 121 A 739 (to entitle 
a private person to leave to file an in- 
formation in the name of the attor- 
ney-general, rather than in his own 
name, he must be a taxpayer and in- 
habitant, and not be a claimant of the 
office). 

N. C.—Bouldin v. Davis, 197 N. C. 
731, 150 SE 507; Jones v. Riggs, 154 
N. C. 281, 70 SE 465; State v. Hall, 111 
N. C. 369, 16 SE 420; Peo. v. Hil- 
liard, 725N.)C. 169: 

Wis.—State v. Samuelson, 131 Wis. 
499, 111 NW 712. 

Eng.—Reg. v. Quayle, 11 A. & E. 
508,, «39 BCL 279, 113 Reprint 508; 
Reg. v. Briggs, Tle, Ab Rep. N. Ss 
37 

Que.—Desaulniers v. Desaulniers, 
a2 ‘Que, Ko B.-71,, 9 DombLR 201, 719 
RevdeJur 352; Latour v. Lefebvre, 47 


Que. Super. 261. 
[a] “Every subject has an inter- 
est in securing that public duties 


shall be exercised only by those com- 
petent to exercise them, and I think 
that there is no foundation for the 
contention that only the Attorney- 
General can apply for the process 
which has been invoked in the pres- 
ent case.” Rex v. Speyer, [1916] 1 
KB. 595, 628. 

[b] Action involving local office.— 
(1) Under a statute providing that the 
action may be brought in the name 
of the state by a private person on 
his own complaint when the office per- 
tains to a county, town, city, village, 
or school district, a property owner 
and taxpayer of a city who has chil- 
dren in the public schools may right- 
fully maintain an action involving 
an office pertaining to the city and 
the public schools therein. State v. 
Lindemann, 132 Wis. 47, 111 NW 214. 
(2) In a proceeding against a per- 
son acting as mayor, a relator has a 
sufficient interest where he is a free- 
holder, resident, and elector of the 
city (Peo. v. Lon‘doner, 13 Colo. 303, 22 
P 764, 6 LRA 444; State v. Barker, 
116 Iowa 96, 89 NW 204, 93 AmSR 222, 
57 LRA 244), (8) or is merely a citi- 
zen (Crovatt v. Mason, 101 Ga. 246, 28 
SE 891; State v. Kohnke, 109 La. 838, 
33 S 793). (4) Where the county at- 
torney has given his consent, an ac- 


See McGuire v. De Muro,- 
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that of a citizen, resident, elector, or taxpayer ;*” 
but in other jurisdictions the proceeding cannot be 
instituted or maintained by a mere citizen,** and to 
entitle a person or officer other than the attorney- 
general or a prosecuting attorney to institute and 

maintain the action or proceeding it is necessary 
that he shall have some special or particular interest, 
different from that of the public generally, in the 
office in question,** or, under the limited terms of 


tion to oust village trustees after 
termination of the existence of the 
village may be maintained by an elec- 
tor whose property is assessed by de- 
fendants for village purposes. State 
v. Greer, 86 Nebr. 88, 124 NW 905. 

43. Moore v. Wesley, 125 Kan, 22, 
262 P 1035; Peo. v. Betancourt, 28 
Porto Rico 801; State v. Matthews, 44 
W. Va. 372, 29 SE 994. 

[a] Without intervention of at- 
torney-general, an information in the 
nature of quo warranto to try title to 
a public office cannot be filed by an 


individual. Sevigny v. Russell, 260 
Mass. 294, 157 NE 601. 
44. OU. 'S.—Newman Vv. ULISS 2052 Ur 


S. 537, 35 SCt 881, 59 L. ed. 1446 [rev 
43 App. (D. C.) 53]. 

Ind.—State v. Slack, 162 NE 670; 
Modlin v. State, 175 Ind. 511, 94 NE 
826, AnnCas1913C 669; State v. Rear- 
don, 161 Ind. 249, 68 NE 169. 

Kan.—Campbell v. Sargent, 85 Kan. 
590, 118 P 71; Hudson v. Conklin, 77 
Kan. 764,93 P. 585. 

La.—Blanchard v. Norman, 164 La. 
433,114 S 87. Contra State v. Kohnke, 
109 La. 838, 33 S 793 [overr Voisin v. 
Leche, 23 La. Ann. 25; State v, Ma- 
son, 14 La. Ann. 505]; State v. Gas- 
tinel, 20 La. Ann. 114. 

Nebr.—State v. Stein, 13 Nebr. 529, 
14 NW 481. 

N. H.—Meehan v. Bachelder, 73 N. 
H. 113, 59 A 620; Osgood v. Jones, 60 
N. H. 543. 

N. Y.—Demarest v. Wickham, 63 N. 
Y."3'20; 

Pa.—Com. v. Pfromm, 255 Pa. 485, 
100 A 276; Com. v. Cluley, 56 Pa. 270, 
94, AmD''75;° Com:ow) Burrell. 7 oear 
34; Com. v. Gurnison,: 22 Pas Dist. 
516; In re Township Suprs., 17 Pa. 
Dist. 6, 33 Pa. Co. 630; Com. v. Gil- 
lespie, 16 Pa. Dist. 244; Com. v. Lentz, 
13 Pa. Dist. 388; Com. v. Brenneman, 
33 Pa. Co. 483; Com. v. Horn, 10 Phila. 
164; Com. v. Wisler, 11 WklyNC 513. 
Contra Com. v. Meeser, 44 Pa. 341; 
Com. v. Keilly, 4 Phila. 329. 

{a] Interest in office, rather than 
duties thereof, is necessary.—State v. 
Dudley, 161 Ind. 431, 68 NE 899. 

[b] Requisite interest held lack- 
ing.—(1) A police constable who has 
been discharged for cause by the 
mayor of a city does not have any 
interest in the office of mayor so as 
to entitle him to a writ of quo war- 
ranto against the mayor, although the 
latter has not taken the constitutional 
oath. Com. v. McCarter, 98 Pa. 607. 
(2) Also, a former city comptroller, 
after relinquishing his office, cannot 
bring quo warranto against the may- 
or. State v. Slack, (Ind.) 162 NE 670. 
(3) The mayor of a city has not such 
an interest in the.office of city coun- 
cilman as to entitle him to maintain 
quo warranto to oust an alleged 
usurper of such office; such usurpa- 
tion affects the public equally with 
the mayor, and the remedy is by pro- 
ceedings on the part of the state. 
Mills v. State, 2 Wash. 566, 27 P 560. 
But as to interest of burgess see su- 
pra note 40 [a] (2). (4) A statute em- 
powering the governor to bring any 
suit affecting the general public in- 
terests, upon refusal of the proper 
officer to do so, does not authorize him 
to bring quo warranto proceedings to 
oust municipal officers, aS such pro- 
ceedings affect only local public in- 
terests and not the general public in- 
terests of the whole state. Temple 
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some statutes, that he shall claim to be entitled to the 
office,*® and that there shall be some prima facie val- 
id ground for his elaim.*® 

Defeated candidate. Unless, by reason of inelig- 
ibility or otherwise, a defeated candidate for an of- 
fice is not entitled to it in any event,*” he has an 
interest sufficient to warrant him in bringing quo 
warranto proceedings to try the title of the incum- 
bent.#§ 

Quo warranto proceeding attacking legal existence 
of office cannot be instituted by a private relator.*® 

Name in which to bring action. Ordinarily a quo 
warranto action or proceeding to try title to a pub- 
lic office may and must be brought in the name of the 
state or commonwealth,®°® or in the name of the Unit- 
ed States where a federal®! or territorial®? office is 
involved. However, where there is a statute so pro- 
viding,** and the case is within it, a claimant of the 
office may®* and must*® bring the action in his own 
name; and in a few jurisdictions it is held that, in 
the absence of a statute specifically covering the 
matter, a citizen and taxpayer may bring the action 
in his own name.*° 

Control of action or proceeding. Under statutes 
allowing a claimant of an office to bring the action,®? 
he alone may control it.°& A private person cannot 
prosecute an information against a judge, unless the 


QUO WARRANTO 


proceeding is directed by the attorney-general or 
other authorized official.°® 

[§ 45] (b) Office in Association or Private Cor- 
poration. In some jurisdictions a quo warranto 
action or proceeding to try title to an office in a pri- 
vate corporation may be instituted by,®® and only 
by,®! the attorney-general or state’s attorney, but 
such officer may act upon the complaint of a director 
or stockholder®? and the state may be only a nominal 
party, rather than the real party in interest.°* In 
other jurisdictions the action or proceeding may be 
instituted by a private person interested in the cor- 
poration,®* such as a stockholder®® who claims to 
have been elected to the office.*® 
risdictions a quo warranto action or proceeding to 
try the right or title to an office in a elub, society, 
or fraternal order may be brought by a member.®* 
In other jurisdictions, however, the action or pro- 
ceeding may not be brought by a mere member,®® 
but only by a person having a personal interest in 
the office by reason of having been legally elected 
thereto,°® and in still other jurisdictions the action 
may not be brought by a claimant of the office.7° 

[§ 46] (8) Attack upon Corporate Existence or 
Franchise—(a) Public Corporation. The attorney- 
general, or prosecuting attorney of the proper coun- 


ty or district, may file, or ask leave to file, an in- 


Also, in some ju- - 


v. State, 123 Miss. 741, 86 S 580. 

45. Toncray v. Budge, 14 Ida. 621, 
95 P 26; State v. Butterfield, 92 Oh. 
St. 428, 111 NE 279; Acosta v. Flor, 5 
Philippine 18; Ney v. Whitley, 26 R. 
I. 464, 59 A 400. 

46. Moore v. Wesley, 125 Kan. 22, 
262 P 1035; State v. Carlin, 17 Oh. Cir. 
Ct. N. S. 204; State v. Johnson, 8 Oh. 
Gir CLON.. S..555)129 Oh: Cir, Ctael Ion 
_ [a] Premature application.—(1) 
If a writ is asked for before the time 
has arrived when the relator is en- 
titled to assume the duties of his of- 
fice, it will be refused, as, until then, 
he has no interest within the meaning 
of the statute. Scott v. State, 151 Ind. 
556, 52 NE 163. (2) Time to sue gen- 
erally see supra § 29. 

{[b] Position not constituting pub- 
lic office.—An individual cannot main- 


tain a quo warranto proceeding to pro- 


eure a determination of the right or 
title to the chairmanship of a board 
of commissioners where such chair- 
manship is not a public office with 
public functions to be performed by 
the occupant independently of his du- 
ties as a member of the board. State 
v. Hall, 53 Mont. 595, 165 P 757. 

47. Ind.—State v. Johnston, 173 
Ind. 14, 89 NE 393; State v. Bieler, 87 
Ind. 320. 

Minn.—Barnum vy. Gilman, 27 Minn. 
466, 8 NW 375, 38 AmR 304. 

Miss.—Andrews v. State, 69 Miss. 
740, 13 S 853; Harrison v. Greaves, 59 


Miss. 453. 4 
N. J.—Miller v. English, 21 N. J. L. 
Sule 


Pa.—Com. v. Winterstown School 
Directors, 17 Pa. Dist. 775; Com. v. 
Whitlock, 12 Pa. Dist. 791; Com. v. 
Brenneman, 33 Pa. Co. 483. 

48. Ga.—Garrett v. Cowart, 149 Ga. 
557, 101 SW 186; Davis v. Dawson, 
90 Ga. 817, 17 SE 110; Hardin v. Col- 
quitt, 63 Ga. 588. 

Ind.—yYonkey v. State, 27 Ind. 236. 

Nev.—State v. Baker, 35 Nev. 300, 
129 P 452. 

N. Y.—Peo. v. Ryder, 12 N. Y. 433; 
Peo, v. De Bevoise, 27 Hun 596. 

Oh.—State v. Taylor, 50 Oh. St. 120, 
38 NE 24; State v. Chandler, 2 Oh. 
Dee. (Reprint) 164, 1 WestLMonth 
602. 

Pa.—Com. v. Reno, 25 Pa. Co., 442; 
Com. v. Bumm, 10 Phila. 162. 


Porto Rico.—Santiago v. Feuille, 10 
Porto Rico 408. 

Tex.—McAllen v. Rhodes, 65 Tex. 
848; State v. Owens, 63 Tex. 261. 

49. Holloway v. Dickinson, 69 N. 
J. L. 72, 54 A 529 [foll Moore v. Sey- 
mour, 69 N. J. L. 606, 55 A 91]; Com. 
v. Moffitt, 19 Pa. Dist. 811. 

50. State v. Santa Fé County First 
Judicial Dist. Ct:, 30 N. M. 300, 233 P 
1002; Byrd v. State, 99 Okl. 165, 226 
P 362; Com. v. Pfromm, 255 Pa. 485, 
100 A 276. . 

[a] State is mecessary party.— 
State v. Stickley, 80 S. C. 64, 61 SE 211, 
128 AmSR 855, 15 AnnCas 136. 

51. State v. Bowen, 8 S. C. 400 (of- 
fice of. elector of president and vice 
president of the United States). 

52. Nebraska v. Lockwood, 3 Wall. 
(U. S.) 236, 18 L. ed. 47 (office of judge 
of supreme court of territory). Com- 
pare Peo. v. Curtis, 1 Ida. 753 (the 
people of the territory may maintain 
quo warranto in their own name for 
the removal of a county officer). 

53. See statutory provisions. 

54. Ariz.—State v. Boehringer, 16 
Ariz. 48, 141 P 126. 

Kan.—Harrington v. Smith, 114 
Kan. 262, 217 P 270; Brown v. Jeffries, 
42 Kan. 605, 22 P 578. 

Ky.—Tillman v. Otter, 93 Ky. 600, 
20 SW 1036, 14 KyL 586, 29 LRA 
110; King v. Kahne, 87 SW 807, 27 
KyL 1080. 

Mich.—Vrooman vy. Michie, 69 Mich. 
42, 36 NW 749. 

N. J.—Bonynge v. Frank, 89 N. J. 
L. 239, 98 A 456; Bumsted v. Henry, 
74 N. J. L. 790, 67 A 375 [aff 74 .N. J. 
L. 162, 64 A 475]. 

Philippine—Navarro  v. 
10 Philippine 226. 

aM oaks es v. Rhodes, 65 Tex. 


Utah.—Preshaw v. Dee, 6 Utah 360, 
23-P-763. 

55. State v. Boehringer, 16 Ariz. 
48, 141 P 126. 

56... Garrett v. Cowart, 149 Ga. 557, 
101 SE 186. 

57. See supra text and note 41. 

58. State v. Ryan, 41 Utah 327, 125 
P 666. 

59. State v. Moffitt, 5 Oh. 358; 
Coyle v. Com., 104 Pa. 117; State v. 
McConnell, 3 Lea (Tenn.) 332. 

60. . Peo. Vv. Albany, etcs,. ReeCo.,) 1 
Lans.. .CN., 3¥.), 308, sob Barbet .o44,.a7 


‘Gimenez, 


AbbPrNS 265, 38 HowPr 228 [mod on 
other grounds 5 Lans. 25 (aff 57 N. 
WeaeliOn uke 

61. Peo. v. John, 80 Misc. 418, 141 
NYS 225. j 

62. Place v. Peo., 83 Ill. A. 84; 
State v. McDaniel, 22 Oh. St. 354. 

63. State v. Biedler, 29 Del. 262, 99 
A 278. ‘ 

64. Com. v. Union F. & M. Ins. Co., 
5 Mass. 230, 4 AmD 50; South, etc., 
R. Co. v. Com., 104 Va. 314, 51 SH 824: 
State v. Horan, 22 Wash. 197, 60 P 135: 

65. Dennistoun vy. Davis, (Minn.) 
229 NW 353; Com. v. Stevens, 168 Pa. 
582, 32 A 111 (stockholder whose vote 
was improperly rejected at a corpo- 
rate election). 

[a] Stockholders whose stock has 
been sold to satisfy an assessment 
thereon, to carry into effect an illegal 
contract made by a board of direc- 
tors illegally elected, may maintain an 
action to review the illegal election 
and oust them from office, and to have 
the illegal contract set aside. White- 
head v. Sweet, 126 Cal. 67, 58 P 376. 

[b] Where state is stockholder in 
a private corporation, it has a right 
to bring a quo warranto proceeding 
to inguire into the legality of an elec- 
tion of directors. State v. New Or- 
leans, etc., R. Co., 20 La. Ann. 489. 

66. Beckett v. Houston, 32 Ind. 393. 
See State v. Guadalupe County Fourth 
Judicial Dist. Ct., 31 N. M. 82, 239 P 
452 (on the refusal of the district at- 
torney to act, a quo warranto action 
may be brought in the name of the 
state on the complaint of a private 
person claiming to have been elected). 

67. Hornady v. Goodman, 167 Ga. 
555, 146 SE 173. See State v. Barnes, 
136 Minn. 438, 162 NW 513, 1050 (stat- 
ing that no contention was made, and 
perhaps none could be made, that the 
relator could sue), 

68. See Com. v. Murray, 11 Serg. & 
R. (Pa.) 73, 14 AmSR 614 (members 
of a voluntary church society cannot 
obtain a writ of quo warranto to try 
the right of office of a minister ap- 
pointed by another portion of the so- 
ciety, which has organized as a corpo- 
ration). 

69. Com. v. Morris, 269 Pa. 476, 
112) A770. 

70. Crawford v. State, 52 Oh. St. 62, 
38 NE 614 (agricultural society), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 46-47] 


formation in the nature of quo warranto to test the 
validity of the organization of a municipal or other 
publie corporation or to question its exercise of cor- 
porate powers,’ and, except in some jurisdictions, *? 
an information cannot be filed or the action or pro- 
ceeding otherwise instituted by a private person 
whose only interest is that of a citizen, resident, or 
taxpayer.’ Also, the action or proceeding may 
and must be under the control or supervision of the 
attorney-general or prosecuting attorney, rather than 
that of a private eitizen;’* but it has been held that 
if the suit is in fact conducted by the proper officer, 
it is no objection that a private person is named as 
_ relator,*®> and that a proceeding wherein the state’s 
attorney appears as relator is none the less public in 
nature because individuals interested have employed 
counsel at their own expense to assist in prosecuting 
the suit.7° Where a new or consolidated school dis- 
trict embraces part or all of the territory of an old 
district, a director of the old district,7” but not the 
old district itself,“* may be a relator in a quo war- 
ranto action or proceeding to test the legality of the 
formation of the new district. 


[§ 47] (b) Private Corporation. Ordinarily a 


71. %Ill—Peo. v. Anderson, 2389 Ill. { P 556, 221 P 1057. . 
266, 87 NB 1019. 19. 

Ind.—State y. Hessville, 191 Ind. ]|612, 127 NW 814 
251, 181 NE 46, 132 NE 588. 80. 


Mass.—Atty.-Gen. v. Methuen, 236 
Mass. 564, 129 NE 662. 
S. C.—State v. Charleston, 8 S.C. L. 


QUO WARRANTO 


Atty.-Gen. v. Gay, 


Ill.—Peo. v. Golden Rule, 114 

Ill. 34, 28 NE 383. 
Kan.—State v. Masons’, 

Stock Assoc., 91 Kan. 9, 136 P 930. 
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quo warranto proceeding to oust individuals from 
exercising franchises and privileges of a corporation 
without authority of law,’® to forfeit the charter of 
a private corporation,®® or to oust it from the exer- 
cise of powers or franchises not conferred by law,*t 
may and should be instituted by the attorney-general 
or other appropriate officer, ex officio, on behalf of 
the state, and not by a private citizen or relator** 
who has no interest in the corporation;®* but where 
the parties have treated an information as properly 
filed on behalf of a private relator, the court will 
so consider it;** some statutes authorize a person, 
after obtaining leave of court,®® to institute a quo 
warranto proceeding in his own name where his 
private right or interest has been injured or is put 
in hazard, by the exercise of a franchise or privilege 
not conferred by law, by a private corporation or by 
persons claiming to be a private corporation;®® un-— 
der the statutes of a few jurisdictions’? any person 
who gives security for costs may be a relator;°® and 
it is held that the corporation itself is a proper rela- 
tor where the object of the proceeding is to oust in- 
dividual respondents from exercising corporate fran- 
chises usurped by them.8® 

Porto Rico.—Santiago v. Feuille, 10 
Porto Rico 408, 442. 

Tex.—Queen Ins. Co. v. State, (Civ. 
A.) 22 SW 1048 prey oY other grounds 
86 Tex. 250, 24°SW 397]. 

“When a oerenen is attempting 


to exercise powers that it* does not 
the Commonwealth is con- 


162 Mich. 


ete., Joint 


etc., 


36. Ky.—Russell v. Cumberland, 


Tex.—State v. Nelson, (Civ. A.) 170 
SW 814. 

72. Cooper v. Valley Head, 212 Ala. 
125, 101 S 874; State v. Potter, (Mo.) 
191 SW 57; State v. Small, 131 Mo. A. 
470, 109 SW 1079; State v. Goff, 110 
Or..'349, 218 P.-556, 221 P1057. 

[a] Owner of agricultural lands 
illegally included within the bound- 
aries of a city or village in which he 
is not a resident or voter may main- 
tain quo warranto to determine the 
validity of such inclusion. State v. 
College View, 88 Nebr. 232, 129 NW 
296; State v. Mote, 48 Nebr. 683, 67 
NW 810; State v. Dimond, 44 Nebr. 
154, 62 NW 498. 

73. Colo.—Peo. v. mackaxds; 26 Colo. 
A. 439, 143 P 273. 

Fla.—State v. Sarasota, 92 Fla. 563, 
109 S 473; Robinson v. Jones, 14 Fla. 
256. 

Tll.— Chicago v. Peo., 80 Ill. 496. 

Kan.—State v. Shufford, 77 Kan. 
263, 94. P 137; Miller v. Palermo, 12 
Kan. 14. 

Mass.—Atty.-Gen. v. Methuen, 236 
Mass. 564, 129 NE 662. ‘ 

Minn.—State v. Olson, 107 Minn. 
136,119 NW 799, 21 LRANS 685; State 
v. Tracy, 48 Minn. 497, 51 NW Gis 

N. +J.—Campbell: «vy. Champion, 
(Sup.) 138 A 529; Steelman v. Vickers, 
51 N. J. L. 180, 17 A 153, 14 AmSR 675. 

Oh.—State v. Burke, 120 Oh. St. 410, 


166 NE 354. 
Okl.—Cheek v. Eye, 96 Okl. 44, 219 
P 883. 


Utah.—State v. Ryan, 41 Utah 327, 
125. P 666: 

[a] Private corporation paying 
taxes cannot maintain quo warranto 
proceedings attacking an enlargement 
of the territory of a school district. 
St. Joseph, etce., R. Co. v. Doniphan 
County School Dist. No. 2, 114 Kan. 
67, 217 P 296. 


74, Atty.-Gen. v. Methuen, 236 
Mass. 564, 129 NE 662; State v. Nel- 
son, (Tex. Civ. A.) 170 Sw 814. 

75. Peo. v. Burns, 212 Ill. 227, 72 
NE 374. 

76. McGahan v. Peo., 191 Ill. 493, 


61 NE 418. 

77. Tallmadge v. Walker, 34 N. D. 
590, TES NW 71; State v. Tralstead, 
36 5. 568, 156 NW 75. 

78. vState v. Goff, 110 Or. 349, 218 


R. Co., 8 Ky. Op. 344. 

Mass.—Atty.-Gen. v. New York, etc., 
R. Co., 197 Mass. 194, 883 NE 408; Rice 
v. Commonwealth Nat. Bank, 126 
Mass. 300 

Mo.—State v. Modern Horseshoe 
Club, 167 Mo. A. 644, 150 SW 719. 

N. J.—Terhune v. Potts, 47 N. J. L. 
218; State v. hg eee ete:., Turnp: 
Come Ned cies 

Oh.—In re hit ‘Pleasant Bank, 5 Oh. 


249 

Pa. —Com. v. Philadelphia, ete., R. 
Co., 20 Pa. 518; Com. v. Jones, 1 Leg 
Ree 293. 

Poems Ge Ogden, 10 B. & C. 230, 
21 ECL 104, 109 Reprint 436. 

[a] Commissioner or other officer. 
—(1) Where the constitution of a 
state invests the insurance commis- 
sioner with executive powers and 
charges him with the duty of ex- 
ecuting the laws relating to insur- 
ance and insurance companies, he has 
a right, on his own relation and with- 
out the intervention of a county at- 
torney, to bring a quo warranto ac- 
tion to forfeit the charter of an in- 
surance company and oust it from do- 
ing business within the state. State 
v. Hooker, 33 OKl. 522, 126 P 231. (2) 
However, ‘St. (1906) p 485 c 463 pt 1 § 
8, providing that where, in the judg- 
ment of the railroad commissioners, 
a railroad corporation violates a law, 
it shall give notice thereof to the cor- 
poration, and present the facts to the 
attorney- -general if the violation con- 
tinues, is a detail in the statement of 
the general supervisory powers and 
duties of the railroad commissioners, 
and does not limit the authority of the 
attorney-general to proceed independ- 
ently ‘of action by the railroad com- 
missioners in any case where the in- 
terests of the public seem to him to 
require it.  Atty.-Gen. v. New York, 
etc., R. Co., 197 Mass. 194, 83 NE 408. 

81. Ind. “State Ve Smith, 382 Ind. 
213% ; 

Mass.—Kenney v. Consumers’ Gas 
Co., 142 Mass. 417, 8 NE 138; God- 
dard v. Smithett, 3 Gray 116. 

Pa.—Com. v. American Baseball 
Club, 290 Pa. 136, 188 A 497; Com. v. 
Sesqui- -Centennial Exhibition ASSOC., 
8 Pa. Dist. & Co. 77,.79; In re Consoli- 
dated Stock Exch., 31 Pa. Co. 226. 


possess, 
cerned, and the writ of quo warranto 
must be at the relation of the Attor- 
ney-General or some authorized agent 
of the Commonwealth.” Com. v. Ses- 
qui-Centennial Exhibition Assoc., su- 
pra. 

“In cases where franchises have 
been usurped by corporations The Peo- 
ple of Porto Rico is the only proper 
party and should be represented by 
the Attorney General, or some one of - 
the district attorneys.” Santiago vy. 
Feuille, supra. 

[a] Where constitution empowers 
attorney-general to proceed against 
private corporations exercising pow- 
ers not conferred by law, a statute is 
unconstitutional and void which at- 
tempts to authorize district and coun- 
ty attorneys to bring such proceed- 
ings. State v. International, ete, R. 
Co., 89 Tex. 562, 35 SW 1067. 

82. Russell v. Cumberland, etc., R. 
Co,.,. 8 Ky, Op.) 344°)" Com: av, Sesqui- 
Centennial Exhibition Assoc., 8 Pa. 
IST een On dis 

83. Com. v. Dillon, 81* Pa, 41; Com. 


v. Philadelphia, ete., R. Co., 20 Pa. 
518; Com. v. Farmers’ Bank, 2 Grant 
(Pa.) 392. 


84. State v. Tularosa~ Community 
Ditch, 19 N. M. 352, 143 P 207, 

85. Leave of court see Supra § 23. 

8S. See statutory provisions. 

{a] Statute is not applicable 
where: (1) The corporation is not ex- 
ercising, or attempting to exercise, 
any franchise or privilege not con- 
ferred by law. Haupt v. Rogers, 176 
Mass. 71, 48 NE 1080; Hastings v. 
Amherst, ete., R. Co., 9 Cush. (Mass.) 
596. (2) The acts in question do not 
cause any present injury, and the 
court cannot perceive how they can 
cause any future injury, to any pri- 
vate right or interest of the petition- 
er. Hastings v. Amherst, etc., R. Co., 


See statutory provisions. 
Floyd v. State, 177 Ala. 169, 
State v. U. S. Endowment, 
140 Ala. 610, 37 S 442, 103 
Tuscaloosa Scientific, etc., 
Assoc. v. State, 58 Ala. 54, 
, Security for costs generally see in- 
fra § 89. 
89. State v. Huller, 23 N. M. 306, 
168 P 528, 1 ALR 70 [certiorari den 
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Right to use city streets. In some jurisdictions 
the right or franchise of a private corporation to use 
city streets cannot be attacked in quo warranto pro- 
ceedings by the municipality®® or a private individ- 
ual;®t but in other Jurisdictions the municipality 
may be plaintiff or the relator,®? an individual may 
be the relator in a proceeding brought by the public 
prosecutor,®* or a citizen owning property abutting 
on the street in question may maintain the action 
on the refusal of the county attorney to act.°* 

[§ 48].c. Joinder. The joinder as relators of 
persons possessing like interests may be proper,?® 
but unnecessary.°® While several persons claiming 
different offices cannot ordinarily join in one pro- 
ceeding,®* such joinder is proper where the rights of 
such persons depend on the same matters of law or 
fact.°° A mere desire on the part of persons who 
voted for the relator that he hold the office in ques- 
tion does not constitute such a direct legal interest 
as to make them necessary parties to the litigation.®® 

Joinder with state or attorney-general. In some 
jurisdictions the joinder of an aggrieved private cit- 
izen with the attorney-general as a corelator is un- 


QUO WARRANTO 


[§§ 47-50 


necessary,! but under the code or statutory previ- 
sions of other jurisdictions the informant or person 
interested may and must join with the state or péo- 
ple as plaintiff. In an information by the attorney- 


general against a corporation, private persons ecan- 


not join for the purpose of trying their rights to 
offices in the corporation.* 

[§ 49] 2. Defendants or Respondents—a. Join- 
der in General. No joinder of defendants is proper 
which unites separate causes of action against sev- 
eral defendants;* but it is not illegal to join several 
defendants in one proceeding when the complaints 
alleged against them are identical and based on the 
same acts.® 

[§ 50] b. In Proceedings Relating to Corpora- 
tions. Ina majority of jurisdictions a quo warranto 
proceeding instituted for the purpose of questioning 
the existence of a public or private corporation on 
the ground that it was never legally organized may 
and should be brought against the individuals who 
claim the right to exercise the corporate franchise, 
and not against the corporation itself;> but in a 
number of. jurisdictions the pretended or de facto 


246 U. S. 667 mem, 38 SCt 336 mem, 62 
L. ed, 929 mem]. 

90. Fredonia v. 
Gas Light Co., 169 App. 
NYS 212. 

[a] Only sovereign power can as- 
sert breach of condition of franchise. 
—Fredonia v. Fredonia Natural Gas 
Light Co., 169 App. Div. 690, 155 NYS 
212 [aff 87 Misc. 592, 149 NYS 964]. 

91. Thirteenth, etc., Sts. Pass. R. 
Co. v. Broad St. Rapid Transit R. Co., 
219 Pa. 10, 67 A 901. 

92. Olathe v. Missouri, etc., Inter- 
Uroan mh. CO, is Kan £93,796 P42: 
State v. St. Louis Light, etc., Co., 246 
Mo. 618, 152 SW 67. 

98. Peo. v. Commercial Tel., etc., 
CO nt, Lule Oe Lilo INDE 3.79, CRAG 
1917D 704 (dictum). 

94. State v. Des Moines City R. 
Co., 135 Iowa 694, 109 NW 867. 

Refusal of officer to act generally 
see supra § 22. 

See cases infra this note. 

[a] Several owners of different 
tracts of land may join in the same 
information to question the right of 
drainage commissioners to annex 
their lands to a drainage district. 
Peo. v. Barber, 289 Ill. 556, 124 NE 
594; Peo. v. O’Connor, 239 Ill. 272, 87 
NE 1016 [transf 142 Ill. A. 446]. 

{b] Persons not claiming office.— 
There seems to be no good reason why 
several private persons may not join 
as relators where they are not con- 
testants for the office held by defend- 
ant and their sole aim is to serve the 
public good and convenience. Mc- 
Guire v. De Muro, 98 N. J. L. 684, 121 
A 739. 

96. Com. v. Straus, 32 Pa. Super. 
389 (stockholders). 

97. Peo. v. De Mill, 15 Mich. 164, 
93 AmD 179; Com. v. Martin, 3 LancL 
Rev (Pa.) 177. 

98. Lockard v. Peo., 80 Colo. 31, 
250 P 152; Peo. v. Stoddard, 34 Colo. 
200, 86 P 251; Peo. v. Cohn, 7 Utah 
SID2 0) be O28. 

[al Three persons who have been 
elected aldermen for a ward entitled 
to that number may proceed in one 
action against three others who have 
usurped their offices. Peo. v. Cohn, 
7 Utah’ 352, 26 P 928. 

99. State v. Barr, 90 Nebr. 766, 
134 NW 525. 

Ota) WLO 22 
210 Ala. 452, 
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1. State’ v.. Rose, 
S 225. 

2. State v. Gullatt, 
98°S°373; State y. 
385, 41 S871; West End v. State, 138 
Ala. 295, 00 6 428, Lert Vv." Hause 
hurst, 3 Dak. 205, 14 NW 432; Terr. v. 


Kitchens, 148 Ala.’ 


Smith, 3 Minn. 240, 74 AmD 749; Peo. 
v. Nolan, 101 N. Y. 539, 5 NE 446; 
Peo. v. Ryder, 12 N. Y. 433 [aff 16 
Barb. 370]; Peo. v. Walker, 23 Barb. 
(N. Y.) 304, 2 AbbPr 421. 

3. “Gibbs -v. Seelibaae s Point, 49 N. J. 
T5555 a0! AL 37 

4. State v. Riley Tp. Bd. of Educa- 
tion; a sOhwwCins Ctl 52h ss Olean@ ins 
Dec. 703. 

[a]. VWarious illegal acts of differ- 
ent county officers, although in pur- 
suance of one object, cannot be made 
the subject matter of a single suit, 
as there is nothing in common among 
such acts, so far as the usurpation of 
powers is concerned. McDonald _ v. 
Alcona County, 91 Mich. 459, 51 NW 
1114. 

5. Olivier v. Roger, 52 Que. Super. 
86 [aff 53 Que. Super. 136]. 

6. Colo.—-Peo. v. Stratton, 33 Colo. 
464, 81 P 245. 


Dak.—Terr. v. Armstrong, 6 Dak. 
226, 50 NW 832. 
Ill. Peo. v. Swearingen, 273 Ill. 


630, 113 NE 166; Peo, v. Larsen, 265 
Ill. 406, 106 NE 947; Peo. v. Roden- 
berg, 254 Il. 386, 98 NE 764; Peo. v. 
Bruennemer, 168 Ill. 482, 48) NE 43; 
North, etce., Rolling Stock Co. v. Peo., 
147 Ill. 234, 35 NE 608, 24 LRA 462; 
Peo. v. Spring Valley, 129 Ill. 169, 21 
NE 843; Chesshire v. Peo., 116 Ill. 
493, 6 NE 496. 

Ind.—Mud Creek Draining Co. v. 
State, 43 Ind. 236. 

Iowa.—State v. Dallas Centre Inde- 
pendent School Dist., 44 Iowa 227. 

Miss.—State v. Commercial Bank, 
33 Miss. 474; Commercial Bank v. 
State, 14 Miss. 599. 

Mo.—State v. Scott, 307 Mo. 250, 270 
SW 382; State v. Woods, 233 Mo. 357, 
135 SW O32 LO eate ave McClain, 187 
Mo. 409, 86 SW 135; State v. Fleming, 
147 Mo. 1, 44 SW 758; State v. Busi- 
ness Men’s Club, 178 Mo. A. 548, 163 
Sw 901; State v. Small, 131 Mo. A. 
470, 109 SW 1079; State v. Hannibal, 
ete., Gravel Road Co., 27 Mo. A, 496. 

Nebr.—State v. Lincoln Tract. Co., 
90 Nebr. 535, 184 NW 278; State v. 
Lincoln St. R. Co., 80 Nebr. 333, 114 
NW 422, 14 LRANS 336 [motion to 
mod den 80 Nebr. 352, 118 NW 326]; 
oheoe v. Uridil, 37 Nebr. 371, 55 NW 
1072. 

N. M.—State way Tularosa Commu- 
nity Ditch, 19 N. 352, 143 P 207. 

N. Y.—Peo. v. nee 5 App. Div. 
412, 39 NYS 313; Peo. v. Rensselaer, 
etc., Ry Co., 15 Wend. 113, 30 AmD 33; 
Peo. v. Richardson, 4 Cow. 97. 

N. D.—Tallmadge v. Walker, 34 N. 
D. 590, 159 NW 71. 


Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262; State v. Amer- 
ican Welectic Medical College, 6 Oh. 
Dec. (Reprint) 844, 8 AmLRec 422. 

Okl.—Armstrong v. State, 29 Okl. 
161, 116 P 770, AnnCas1913A 565. 

Pa.—Com. v. New York, etc., Coal, 
otes Co;lo) Par Conrti2 os 

Tee wine v. State, 81 Tex. 172, 
16 SW 872. 

Wash.—State v. South Park, 34 
Wash. 162, 75 P 636, 101 AmSR 998; 
Ferguson vy. erohemieh, 8 Wash. 668, 
36 P 969, 24 LRA 795 

Eng.—Rex y. Carmarthen, 2 Burr. 
869, 37 Reprint 607, W. Bl. 187, 96 Re- 
print 99; Le Roy v. Cusacke, 2 Rolle 
113), "81 Reprint 694. 

[a] Reason for rule and criticism 
thereof.— (1) The reason for the rule 
is that, where the corporation itself 
is sued, its corporate existence is ad- 
mitted, and plaintiff cannot then be 
heard ‘to say that there is no such 
corporation. - Peo. v. North Fork Out- 
let Drain. Dist., 331 Ill. 68, 162 NE 


184; North, etc., Rolling-Stock Co. v. 
Peo., 147 Ill. 234, 35 NE 608, 24 LRA 
462; Peo. v. Spring Valley, 129 Ill. 


169, 21 NE 843; Mud Creek Draining 
Co. v. State, 43 Ind. 236; State v. Com- 
mercial Bank, 33 Miss. 474; State v. 
Hannibal, etc., Gravel Road Co., 37 
Mo. A. 496; State v. Lincoln Tract. 
Co., 90 Nebr. 535, 134 NW 278; State 
Ves incolnwst, -RaLCons0 Nebr. 333, 
114 NW 422, 14 LRANS 336 [motion 
to mod den 80 Nebr. 352, 118 NW 326]; 
State v. Tularosa Community Ditch, 
19 N. M- 352, 143 P 207; Peo.-v. Rens- 
selaer, etc., R. Co., 15 Wend. CNPP) 
113, 30 AmD 33; Com. v. New York, 
etc., Coal, etc., Co., 10 Pa. Co: 129. (2) 
This theory has been eriticized as a 
refined technicality. “It seems too 
much to say that, because an associa- 
tion of persons has procured a char- 
ter of incorporation for an ostensi- 
bly lawful purpose, but really for an 
unlawful purpose, and has thus be- 
come a corporation de facto, the state, 
in an action to deprive such associa- 
tion of its wrongfully acquired pow- 
er, by calling it into court by its cor- 
porate name thereby conclusively ad- 
mits its legal corporate existence; in 
other words, that the mere summon- 
ing of a corporation into court to an- 
swer the charge that it was illegally 
incorporated effectually estops the 
state from having the charge tried 
and determined.” State v. Inner Belt 
R. Co., 74 Kan. 413, 417, 87 P 696. 

[b] In Michigan (1) the rule stat- 
ed in the text has been declared ap- 
plicable to a proceeding attacking the 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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corporation, in its assumed corporate name, is a 
proper party defendant." If the ground of com- 
plaint is that a corporation, legally organized, has 
ceased to exist, or has so acted as to incur a forfei- 
ture of its corporate franchise, the corporation it- 
self is the proper defendant,® and a like rule obtains 
where it is claimed that a corporation usurps powers 
or franchise beyond those given it by its charter. 

Joinder of two corporations generally.1° In a 
proper case two corporations may be joined as de- 
fendants in quo warranto proceedings.1+ 

Lessor or lessee. A lessee of part or all of a rail- 
road company’s road may properly be joined with 
the company in an action to vacate its charter.t?7 A 
city which leased to a corporation certain land which 
had been transferred to it by the state, and which the 
state alleges the city has forfeited by abandonment 
of the uses for which it was granted, is not a neces- 
sary party to a quo warranto action to oust the cor- 
poration from the land.?® 

Assignor and assignee of franchise. .An action to 
forfeit franchises which have been illegally assigned 
by one corporation to another must be brought 
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against the assignee company.’ The assignor com- 
pany is a proper party to the action or proceeding,*® 
and according to some,'® although not other,*’ au- 
thorities it is a necessary party. 

Receiver of a corporation, appointed by a federal 
court, is neither a necessary nor a proper party to 
quo warranto by the state to forfeit the charter.** 

Purchaser at execution sale of a franchise of a 
corporation need not be made a party to a proceed- 
ing to forfeit the charter of the corporation.’ 

[§ 51] c. In Proceedings To Try Title to Office. 
The person who claims and exercises an office is the” 
only proper defendant in a quo warranto proceeding 
to test the right to such office,?® unless it is alleged 
that a person, other than the incumbent, is entitled 
to the office, in which case, under the construction 
placed upon some code provisions, he must be made 
a party defendant,?! or unless the object of the in- 
formation is not only to oust the incumbent of the 
office, but also. to require another officer to restore 
the relator to the office, in which ease the latter officer 
may be made a party.?? In a case where the rights 
involved and the proof are not substantially similar 


existence of a public corporation.| 550; Peo. v. Riverside, 66 Cal. 288, 5{ Ind. 433, 57 NE 388; Peo. v. Albany, 
Peo. v. Gladwin County, 41 Mich. 647,].P 350. (2) In an action against a city | ete., R. Co., 77 N. Y. 232 [rev 15 Hun 
2 NW 904. (2) However, in so far aS| taxing district, the commissioners of | 126]. 

the establishment of a municipal cor-| the district should not be joined as 13. State v. Cleveland, etc., R. Co., 


poration depends upon the validity of 
an election, the practice has been 
changed by a statute which requires 
the proceeding to be brought against 
the municipality affected. Youells v. 
Morrish, 218 Mich. 194, 187 NW 250 
{foll Voorhies v. Nier, 222 Mich. 374, 
192 NW 719]. 

7 U. S.—New Orleans Debenture 
Redemption Co. v. Louisiana, 180 U. 
S. 320, 21 SCt 378, 45 L. ed. 550. 

Cal.—Peo. v. Montecito Water Co., 
97 Cal. 276,:-32 P 236, 33 AmSR 172 
[dist Peo. v. Stanford, 77 Cal. 360, 18 
open) 69s. 2 LRA 921; Peo. v. 
Gunn, Sb Calv2s8 24 e TL8is es Peo. tv. 
Riverside, 66 Cal. 288, 5 P 350. And 
see Peo. v. Flint, 64 Cal. 49, 28 P 495 
(corporation is a necessary party). 

Conn.—State v. North, 42 Conn. 79. 

Kan.—Gardner v. State, 77 Kan. 742, 
95 P 588; State v. Inner Belt R. Co., 
74 Kan. 413, 87 P 696. 

Minn.—State v. Tracy, 48 Minn. 497, 
51 sea 613. 

‘J.—State v. Atlantic Highlands, 
50 N. J. da 450;:. 14. Ap 560. 

Or.—State v. Bayocean, 65 Or. 508, 
133: P85; 

Vt.—State v. Bradford, 32 Vt. 50. 

“There may be in full operation 
that which appears to be a corpora- 
tion, which is fully organized, has a 
complete set of officers, acquires and 
holds’ property, makes contracts, 
brings and defends suits, exercises in 


fact all the powers and privileges and. 


incurs all_the liabilities of a corpo- 
ration, and, indeed, which is a corpo- 
ration as against all the world except 
the state. In such a case the state 
may accept the situation as it finds it, 
attack the apparent entity by the 
name it assumes to bear, bring it in- 
to court, and there strip it of all its 
pretensions.” Gardner vy. State, 77 
Kan. 742, 748, 95 P 588. 

[a] In Alabama (1) the rule stat- 
ed in the test obtains by virtue of an 
express code provision. Floyd v. 
State, 177 Ala. 169, 59 S 280. (2) The 
rule was otherwise under an earlier 
code provision. State v. Webb, 97 Ala. 
114, 12 S 377, 38. AmSR 151. (3) 
Where a pretended municipal corpora- 
tion is a party, defendant, there is no 
authority for joining all the inhabit- 
ants as parties defendant. West End 
v. State; 138 Ala. 295, 36 S 423. 

[b] Officers (1) of the pretended 
or de facto corporation need not be 
joined as parties. New Orleans De- 
benture Redemption Co. v. Louisiana, 
180 U. S. 820, 21 SCt 378, 45 L. ed. 


parties. State v. Sixth Taxing Dist., 
104 Conn. 192, 132 A 561. 

“ 8. Ark.—Smith v. State, 21 Ark. 
94 

Tll.—Peo. v. Spring Valley, 129 Ill. 
169, 21 NE 843. 

Mass.—Com. v. Tenth Massachu- 
setts Turnp. Corp., 5 Cush. 509. 

Mo.—State v. Monarch Transfer, 
etc., Co., 20 SW (2d) 60; State v. Busi- 
ness Men’s Club, 178 Mo. A. 548, 163 
Sw 901. 

Nebr.—State v. Atchison, etc., R. 
ay 24 Nebr. 143, 38 NW 43, 8 AmMSR 

N. H.—State v. Barron, 57 N. H. 498. 

Oh.—State v. Taylor, 25 Oh. St. 279; 
State v. Cincinnati Gas Light, etc., 
Co., 18 Oh. St. 262; State v. Robinson, 
Sreer Dec. (Reprint) 3838, 12 CincLBul 

Pa.—Com. v. Morris, 1 Phila. 411. 

Va.—Com. v. James River Co., 2 Va. 
Cas. (4 Va.) 190. 

[a] Officers and directors need not 
be made parties.—State v. Public 
Drug Co., 41 §. D. 287, 170 NW 161. 

9. Ill.—Peo. v. Long, 328 Ill. 297, 
159 NE 259. 

Minn.—State v. Somerby, 42 Minn. 
55, 43 NW 689. 

Mo.—State v. Monarch Transfer, 
etc., Co, 20 SW (2d) 60;: State v. 
Fleming, 158 Mo. 558, 59 SW 118; 
State v. Business Men’s Club, 178 Mo. 
A. 548, 163 SW 901. 

Nebr.—State v. Lincoln Tract. Co., 
90 Nebr. 535, 1834 NW 278; State v. 
Lincoln St. R. Co., 80 Nebr. 333, 114 
NW. 422, 14 LRANS 336 [motion to 
mod den 80 Nebr. 352, 118 NW 326]. 

Okl.—Armstrong v. State, 29 Okl. 
161, 116 P 770, AnnCasi913A 565. 

Pa.—In re Consolidated Stock 
Exch., 31 Pa. Co. 226; 

[a] Annexation of territory.—A 
legally organized school or drainage 
district is a necessary party in its cor- 
porate capacity to a quo warranto pro- 
ceeding to test the validity of an ex- 
tension of its boundaries. Peo. v. 
Paltz, 305 Ill. 582, 137 NE) 453; Peo. v. 
Nordmeyer, 305 Ill. 289, 137 NE 87; 
eeare v. Scott, 307 Mo. 250, 270 SW 

10. Joinder of: 

Assignor and assignee companies see 

infra text and notes 15-17. 

Several corporations constituting il- 
ze combination see Monopolies § 

Gt 


Peo. v. Toledo, ete., R. Co., 280 
ue “dos, 117 NE 701, AnnCas1918D 224, 
12. Eel River R. Co. v. State, 155 


12. Oh, Ciri CEN. S. 321RowOhtCirects 


377. 

14. Peo. v. Toledo, etc., R. Co., 280 
Ill. 495, 117 NE 701, AnnCas1918D 224; 
Peo. v. New York City Cent. Under- 
ground R. Co., 21 NYS 373 [aff 137 
N. Y. 606 mem, 33 NE 744 mem]. 

15. Peo. v. New York City Cent. 
Underground R. Co., supra. 

16. Peo. v. Toledo, etc., R. Co., 280 
Tll. 495, 117 NE 701, AnnCas1918D 224. 

ve ‘Peo. v. New York City Cent. 
‘Underground R. Co., 21 NYS 373 [aff 
137 N. Y. 606 mem, 33 NE 744 mem]. 

18. City Water Co. v. State, 88 Tex. 
600, 32 SW 10338. 

19. Com. v. Tenth Massachusetts 
Turnp. Corp., 5 Cush. (Mass.) 509. 

20. State v. Kohnke, 109 La. 838, 
33 S 793; Com. v. Masonic Home, 6 
Pa. Dist. 732, 20 Pa. Co. 465. But see 
State v. Riordan, COSNS i eG, iGOmAy 
494 (although, on an information in 
the nature of quo warranto challeng- 
ing one’s right to hold the mayoralty 
of a town because of the unconstitu- 
tionality of the act under which he 
was elected, the town might have been 
joined as a party defendant, it is not 
a necessary party). 

[a] Rule applied.—(1) The corpo- 
rate officers or corporate body who 
have appointed respondent to his office 
have no interest, and are not proper 
parties to proceedings to oust him. 
State v. Hall, 111 N. C. 369, 16 SE 420. 
(2) In a quo warranto proceeding to 
determine the right to a public office 
as the results of an election, neither 
the secretary of state nor the county 
canvassing board are necessary par- 
ties. Leslie v. Griffin, (Tex. Civ. A.) 
23 SW (2d) 535. (3) Former incum- 
bents whose terms of office have ex- 
pired, and who do not claim to hold 
office at the time of the bringing of 
the quo warranto action, are not nec- 
essary parties. Peo. v. Pearson, 121 
Misc. 26, 200 NYS 60. (4) Where de- 
fendant was the only one of eleven 
candidates for four offices who was 
claimed to have been defeated by re- 
lator, three of the other candidates 
being admittedly elected, defendant 
was the only one of the candidates 
who was a proper party defendant to 
a quo warranto proceeding by the re- 
lator to recover one of the offices. 
oie v. State, (Tex, Civ: A.) 14%,Sw 


21. Peo. v. McClellan, 119 App. Div. 
416, 104 NYS 447 [rev 54 Misc. 130, 105 
NYS 844]. 

22. State v. Fassett, 69 Wash. 555, 
125 P 963. 
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as to all defendants, it is improper to join two or 
more defendants in one proceeding to try their titles 
to different offices;?* but the incumbents of several 
offices may be named as defendants or respondents in 
one proceeding where the rights or titles of all de- 
pend upon the same matters of law or fact,?* such 
as the validity of the same election,?® and this is 
especially true where all are members of one body, 
such as a board or council.2® A proceeding against 
one acting as mayor of a city may be against the 
officer, describing him as such, for usurping a fran- 
chise, or against him as an individual, charging the 
usurpation of the office.?? 

-[§ 52] 3. Intervention and Substitution. Inter- 
vention of persons or corporations having an interest 
in the subject matter of the litigation is sometimes 
allowed in quo warranto proceedings;*° but in ju- 
risdictions wherein the proceeding is deemed quasi- 
criminal in character?® there is no right to inter- 
vene.?° Jt has been both affirmed?! and denied*? 
that there may be a right to intervene in a proceed- 


ing to forfeit or vacate the charter of a corporation. : 


Change or substitution of relator is proper in case 
of the death*® or necessary absence** of the orig- 
inal relator; but the court will not permit the sub- 
stitution of a private person as a relator in the place 
of the attorney-general who desires to discontinue 
the proceeding.*® 

[§ 53] H. Process. In the absence of voluntary 
appearance, jurisdiction of defendant in a quo war- 
ranto proceeding may be acquired only by proper 
notice to, or service of proper process upon, him.*° 
In the absence of statute the manner of notifying de- 
fendant to appear®’ and the length of notice®*® are 
within the discretion of the court. Rules and stat- 
utes relating to process in civil actions generally*® 
are sometimes held not applicable to quo warranto 
proceedings,?° especially where there are other stat- 


23. Wilson v. Thompson, 83 N. J. 
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utes making special provision for the issuance and 
return of process in such proceedings.*! | However, 
where a civil action under the code is substituted 
for quo warranto,*? the process is the same as in oth- 
er civil actions.4® A summons requiring defendant 
to answer in a shorter time than that allowed by an 
applicable code or statutory provision is fatally de- 
fectiveaar er 

At common law the first process was a venire fa- 
cias or subpeena,**® and if defendant failed to appear 
in response thereto, a distringas or attachment was 
next issued.*® 

Alternative writ is sufficient where it follows the 
language of the prayer of the information for the 
issuance of process requiring and commanding de- 
fendant to show by what authority he is practicing 
the profession in question.** 

Rule to appear and plead. Unless authorized by 
statute,#® a rule upon defendant to appear and 
plead within a time fixed is not sufficient to confer 
jurisdiction over him.*® 

Extraterritorial service of process is permissible 
under the construction placed upon some statutes.®° 

Service by publication upon nonresidents in a pro- 
ceeding in a particular court cannot be made where 
the statute provides that such court has jurisdiction 
of quo warranto only within the county in which 
defendant resides.*+ 

Motion to quash or set aside.®? A motion to quash 
the writ may be made before pleading to the in- 
formation.°* The writ will be quashed where it is 
made returnable at a time not authorized by law.># 
On the other hand, the fact that the writ was not 
served in time, although ground for a motion to set 
aside the service,®® is not ground for a motion to 
guash the writ.°° A citation will not be quashed 
because of its failure to state the nature of the rela- 


. tor’s demand where the nature of such demand is 
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L. 57, 83 A 502: Preshaw v. Dee, 6 
Utah 360, 23 P 763; Rex v. Warlow, 2 
M. & S. 75, 105 Reprint 310. 

[a] Rule applies where two elec- 
tions by different electors are in- 
velved.—Com. v. Luker, 258 Pa. 602, 
102 A 276 (one election by stockho'd- 
ers for directors, and another election 
by directors for general officers); 
me: v. Pfromm, 255 Pa. 485, 100 A 

76. 

24. Peo. v. Stoddard, 34 Colo. 260, 
86 P 251; Com. v. Pfromm, 255 Pa. 
485, 100 A 276; State v. Kearn, 17 R. 
Dol M2ceAns22, LOLS  Seeustate sv. 
Simpkins, 77 Iowa 676, 42 NW 516 
(two school directors elected when a 
district is entitled to but one may be 
made defendants); State v. Gray, 27 
S. D. 461, 131 NW 800 (where the 
facts as to each defendant are sub- 
stantially similar, although defend- 
ants were appointed to fill vacancies 
which occurred at different times). 

25. Lockard v. Peo., 80 Colo. 31, 
250 P 152; Cadwell v. Teaney, 199 Ind. 
634, 157 NE 51; Com. v. Pfromm, 255 
Pa. 485, 100 A 276; Com. v. Stevens, 
168 Pa. 582, 32 A 111. 

26. Peo. v. Stoddard, 34 Colo. 200, 
86 P 251; Bonynge v. Frank, 89 N. J. 
15, 1209) 98, A’ 4563" State, v.. Kearn, (27 
Teale eo tee Al aSeeyw LOLS States vs 
Gray, 27 S. D. 461, 131 NW 800. 

27. State v. Coffee, 59 Mo. 59. 

28. Peo. v. Albany, etc., R. Co., 77 
N. Y. 232 [rev 15 Hun 126]; Atty.- 
Gen. v. Simonton, 78 N. C. 57. 

29. See supra § 7. 

30. Peo. v. Green, 1 Ida. 235. 

3I.. Peo..v. Albany, etc.;.R."Co., 77 
N. Y. 232 [rev 15 Hun 126]. 

32. Com. v. Altoona, etc., Connect- 


ius BR. Co.,016- Pa. sDist) 82; 314PaCo; 
0. 

[a] Bondholders and trustee in 
mortgage to secure bonded indebted- 
ness will not be allowed to intervene. 
Com. v. Altoona, ete., Connecting R. 
Co., 15 Pa. Dist. 812, 31 Pa. Co. 646. 

23. Peo. v. Lindsey, 80 Colo. 465, 
253 P 465 [certiorari den 274 U.S. 757 
mem. 47 SCt 767 mem, 71 L. ed. 1336 
mem]. 

34. Reg. v. Quayle, 11 A. & E. 508, 
39 ECL 279, 113 Reprint 508. 

35. Com. v. Dillon, 81* Pa. St. 41. 

86: ,Lavalleiiv. Peo. 268) Tile 2523 
Hambleton v. Peo., 44 Ill. 458; State 
v. Kleckner, 116 Or. 371, 239 P 817, 240 
Pit: 

37. Reed v. Cumberland, etc., Canal 
Corp., 65 Me. 53. 

38. Reed vy. Cumberland, etc., Canal 
Corp., supra. 

39. See Process 50 C. J. p 432. 

40. Atty.-Gen. v. Delaware, etc., R. 
Co., 88 N. J. L. 282; Terr. v. Ashen- 
felter, 4 N. M. 85, 12 P 879. 

41. Peo. v. Moeckel, 256 Ill. 598, 
100 NE 272. 

[a] In Virginia, by Code (1904) § 
3024, writs of quo warranto may be 
made returnable to the next term of 
court. This is held to mean the next 
regular term, and a writ cannot be 
returned to a special term. Stultz v. 
Pratt, 103 Va. 536, 49 SE 654. 

42. See supra §§ 4, 7. 

43. State v. Sanders, 118 S. C. 498, 
110 SE 808; State v. Tollison, 95 S. C. 
58, 78 SE 521; State v. Messmore, 14 
Wis. 115. 

44, State v. Robinson, 9 Oh. Dec. 
(Reprint) 24$, 11 CincLBul 294; State 
v. Tollison, 95 S. C. 58, 78 SE 621. 

_ 45. Peo. v. Richardson, 4 Cow. (N. 


Y.) 97 and note; Com. v. Sprenger, 5 
Binn. (Pa.) 353; State v. Hunton, 28 
Maa 594; Rex v. Buchanan, 42 N. S: 

‘Wenire facias” see [39 Cyc 2122]. 

46. See cases supra note 45. 

“Distringas” see 18 C. J. p 138. 

47. Donovan v. State, 215 Ala. 55, 
109 S 290. 

48. Peo. v. De Mill, 15 Mich. 161; 
Peo. v. Pratt, 14 Mich. 333; Anderson 
v. Myers, (N. J.) 67 A 1036. 

_[a] Statute relating to corpora- 
tions.-—Under an act relating to fraud- 
ulent bankruptcies by corporations, it 
was held that the provisions therein 
for compelling appearance without 


‘process extended to quo warranto 


against a corporation, so that the 
court might rule defendant to appear 
and plead at once. 
Cow. (N. Y.) 384. 

49. Peo. v. Richardson, 4 Cow. 
(N. Y.) 97 and note; Peo. v. Richard- 
son, 3 Cow. (N. Y.) 357. 

50. Com. v. Dillon, 61 Pa. 488; 
Com. v. Harmony Soc., 21 Pa. Dist. 431. 

51. State v. Smith, 6 Oh. Cir. Ct. 
410, 3 Oh. Cir. Dec. 515. 
Rd bie dr and venue see supra §§ 

52. Defect in suggestion or infor- 
mation as ground for quashing writ 
see infra § 70. 

53. Capital City Water Co. v. State, 


°105-° Ala. 406, 18 S 62, 29 LRA 743; 


Com. v: Dillon, 81* Pa. -41: Com. v: 
Graham, 64 Pa. 339; Com. v. De Turk, 
6 Pa. Co. Ct. 94. 5 

54 Com. v. Brisbin, 17 Pa. Dist: 
558, 34 Pa. Co. 255. 

55. Com. v. Getz, 4 Pa. Dist. 391. 

56. Com. v. Getz, supra. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Peo. v. Tibbets, 4 
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§§ 53-55] 


sufficiently stated in a certified copy of the petition 
accompanying the citation.®* 

Waiver of objections. Objections to the service 
of the writ or notice,®* or to the lack of service,°® 
are waived by pleading to the merits. 

[§ 54] I. Pleading—l. In General. The plead- 
ings In a quo warranto action or proceeding are gov- 
erned in general by the rules applicable to plead- 
ings in ordinary civil actions,°® and, as far as pos- 
sible, should conform to such rules.°t In a code 
state the pleadings should conform to the general 
code of civil procedure;*? and in a state where, ex- 
cept as changed by statute, the common law goy- 
erns pleadings in civil actions, the pleadings should, 
in the main, be in accordance with the common law.*? 
In early decisions, however, including some rendered 
in jurisdictions wherein the pleadings are now goy- 
erned by the rules obtaining in civil actions generally, 
it was held that, in a proceeding by information in 
the nature of quo warranto, the rules of criminal 
pleading should be enforced so far as pertinent.®* 

[§ 55] 2. Information, Petition, or Complaint—a. 
In General—(1) Form and Contents Generally. A 
complaint or information in a quo warranto pro- 
ceeding is a pleading;°° but it is not a pleading 


57. Ly ke v. State, (Tex. Civ. A.) | 331]; 


QUO WARRANTO 


Peo. v. Central Union Tel. Co., 


[51 C.J.] 343 


founded on a written instrument within the mean- 
ing of a statute requiring a copy of the instrument 
to be filed in such cases.* An information may be 
employed,*? except in jurisdictions wherein the use 
of a complaint is required by code provision,®* and 
even in such jurisdictions the complaint may be the 
same in effect as the common-law information,°® and 
its sufficiency may be determinable by common-law 
rules;7° but there should be a compliance with any 
applicable code or statutory provisions relating to 
the form or contents of the pleading.*+_ An infor- 
mation must make some charge against defendant or 
respondent;** where it is sought to invoke a statu- 
tory remedy in the nature of quo warranto, it is nec- 
essary to allege matters showing that the case is 
within the statute;7* and if the case-made is one to 
which another remedy would ordinarily apply, the 
information must be so drawn as to show that such 
other remedy has been exhausted or is inapplica- 
ble.*# 

Consent of state officer. In a case which may be 
presented only by a state officer, or with his consent, 
the information should be exhibited by him,7° and 
show on its face that it is presented upon his author- 
ity.76 


[b] Negativing exception.—It may 


147 SW 32 

58. State v. Bacon Club, 44 Mo. A. 
5e5 Com. v. Helms, 26 WklyNC (Pa.) 

59. State v. Hodgin, 76 Or. 480, 146 
P 86, 149 P 530. 

60. Fla.—State v. Sarasota, 92 Fla. 
563, 109 S 473, 478 [quot Cy el. 

Til.—Peo. v. Kirkham, 301. DS 45 oe 
NE 696; Peo. v. Heidelberg Garden 
Co;:, 233 TL. 290, 84 NE 230 [aff 124 Ill. 
A. 331]; Independent Medical College 
we Peo!, 182 lk 274, 55) NE +3453 Peo, 
Vv. Andrews, 200 Ill. A. 479. 

Ind.—Bush vy. State, 187 Ind. 339, 
119 NE 417. 

-Me.—State v. pata Light, ete., Co., 
113 Me. 144,93 A 

Mo.—State v. eee 220 Mo. 483, 
119 SW 626; State v. Beechner, 160 Mo. 
78, 60 SW 1110; State v. Steers, 44 Mo. 
223: State vy. Huffman, A.) 248 SW 


ee 

M.—State v. Huller, 23 N. M. 306, 
163. ‘Pp 528, 1 ALR 70 [certiorari den 
246 U. S. 667 mem, 38 SCt 336 mem, 
62 L. ed. 929 mem]. 

N. Y:—Peo. v. Ryder, 12 N. Y. 433 
{aff 16 Barb. 370}; Peo. v. Albany, 
ete., R. Co., 1 Lans. 308, 55 Barb. 344, 
7 AbbPrNS 265, 38 HowPr 228 [mod 
on other grounds 5-Lans. 25 (aff 57 N. 
Y. 161)]; Peo. v. Clark, 4 Cow. 95. 

Vt.—State v. Watson, 96 Vt. 131, 117 
A 663. 

Wis.—State v. Steber, 154 Wis. 505, 


143 NW 156. 

[a] Form and _ substance.—‘‘The 
pleadings in an information in the 
nature of quo warranto are governed 
by the rules in civil cases rather than 
those which apply to criminal pro- 
ceedings, in matter of form as well 
as in matters of substance.” State v. 
Grimm, 220 Mo. 483, 490, 119 SW 626. 

Cross references: 

Pleadings in civil actions generally 

see Pleading 49 C. J. p 1. 

Quo warranto as civil remedy see su- 

pra § 7 

61. Rigdon v. More, 242 Ill. 256, 89 
NE 992, 134 AmSR 328 [aff 147 Til. A. 
346]; Distilling, ete., Co. v. Peo., 156 
Tl. 448, 41 NE 188, 47 AmSR 200. 

62. State v. Missouri Pac. R. Co., 
240 Mo. 35, 144 SW 1088 (deeming the 
contrary doctrine, asserted in State v. 
Missouri Pac. R. Co., 206 Mo. 28, 103 
SW 9386, to have been repudiated in 
State v. Grimm, 220 Mo. 483, 119 Sw 
626). 

63. Peo. v. Blair, 339 Ill. 57, 170 NE 
680; Peo. v. Heideiberg Garden Co: 


232 Til. 260, 83 NE 829. 

64. Lavalle v. Peo., 68 Ill. 252; Hay 
v. Peo., 59 Ill. 94; Wight v. Peo., 15 
Ill. 417; Peo. v. Mississippi, ete., R. 
Co., 13 Ill. 66; Donnelly v. Peo., 11 111. 
552, 52 AmD 459; State v. Roe, 26 N. 
J. Dl? 215s * Peo. iwi Kingston: ete, 
Turnp. Road Co., 23 Wend. (N. Y.) 193, 
35 AmD 551; Peo. v. Jones, 18 Wend. 
(N. Y.) 601. 

Cross references: 

Criminal pleading generally see Crim- 
inal Law §§ 722-777; Indictments 
and Informations 31 C. J. p 548. 

Early status of information as crimi- 
nal remedy see supra § 7. 

65. Louisville, etc., R. Co. v. State, 
154 Ala. 156, 45 S 296. 

Yonkey v. State, 27 Ind. 236. 
67. West End v. State, 138 Ala. 

295, 36 S 423. 

[al Constitutional provision (1) 
that no person shall, for any indicta- 
ble offense, be proceeded against crim- 
inally by information (see Indict- 
ments and Informations § 18) (2) 
does not apply so as to preclude the 
use of an information in a quo war- 
ranto proceeding (Harris v. State, 215 
Ala. 56, 109 S 291; State v. Vail, 53 
Mo. 97). 

68.. Terr. v. Virginia Road Co., 2 
Mont. 96; State v. Evans, 33 S.C. 612, 
12 SE 816. 

[a] “Under our present practice, 
which substitutes an action for the 
ancient proceeding by writ, the com- 
plaint takes the place formerly taken 
by the paper then known as an in- 
formation.’ Peo. v. McClellan, 119 
Apn. Div. 416, 418, 104 NYS 447, 448. 

69... Terr. v. Virginia Road Co., 2 
Mont. 96. 

70. Terr. v. Virginia Road Co., su- 

ra. 

y 71. Ala.—Louisville, etc., R. Co. v. 

State, 154 Ala. 156, 45 S 296. 
Fla.—State v. Gleason, 12 Fla. 190. 
Tll—Wight v. Peo., 15 Tl. 417; Don- 

nelly v. Peo., 11 Ml. 552, 52 AmD 459. 
Or.—State v. Cook, 39 Or. Bes ayy? 

89. 

Wis.—State v. Rosenthal, 123 Wis. 
442,102 NW 49. 

72. Peo. v. Miller, 304 Ill. 279, 136 
NE 674. 

73. Peo. v. Ridgley, 21 Ill. 65. 

[a] Petitions and complaints held 
sufficient in this respsct.—Adams v. 
Hannah, 261 Mass. 125, 158 NE 330; 
State v. Callow, 78 Mont. 308, 254 P 
187; State v. Martin, 67 Mont. 392, 219 


233 Ill. 290, 84 NE 230 {aff 124 Ill. A.'P 632. 


be necessary to allege facts to nega- 
tive an exception made by the law, 
which tlie court would otherwise pre- 
sume to be applicable to the case, and 
which would render lawful the acts 
complained of. Bishop v. State, 149 
Ind. 223, 48 NE 1038, 68 AmSR 270, 39 
LRA 278. 

74. Keeney v. Consumers’ Gas Co., 
142 Mass. 417, 8 NE 138. 

Effect of existence of another rem- 
edy see supra § 19. 

75. Eaton v. State, 7 Blackf. (Ind.) 
65; State v. Taylor, 208 Mo. 442, 106 
SW 1023. 

_ [a] Filing by request.—(1) If the 
information is in fact filed by the at- 
torney-general, it will not be quashed 
because it sets out an order of the 
house of representatives directing 
that such proceedings be taken, and 
recites that it is filed pursuant to 
such crder; it is none the less filed by 
the attorney-general ex officio (Com. 
v. Fowler, 10 Mass. 290); (2) and if 
the information filed on behalf of the 
state by the attorney-general is stated 
to be “at the request of” a private in- 


dividual, such statement may be re- 
jected as surplusage (State v. 
Charleston, 8 S. C. L. 36). (3) Sur- 


plusage generally see infra text and 
note 88. 

Officer: 
Exclusive authority of, to 

proceeding see supra § 4 
Necessity of consent of see supra § 22. 

76. State v. Taylor, 208 Mo. 442, 
106 SW 1023. See Harpham v. State, 
63 Nebr. 396, 88 NW 489 (if filed by a 
private citizen without showing au- 
thorization by the prosecuting attor- 
ney, the information will be fatally 
defective unless it alleges that the 
relator has applied to the prosecuting 


institute 


lattorney, who refused or neglected to 


comply with the request to file the 
same). 

[a] Official action is satisfactorily 
shown by an allegation that the in- 
formation is presented by the attor-- 
ney-general on the relation of an in- 
dividual named. State v. Davis, 64 
Nebr. 499. 90 NW 232. 

{b] Title of officer.—(1) In a pro- 
ceeding by quo warranto to test the 
right to an office, an information filed 
bv the district attorney, beginning: 
“Your informant Wm... P. Davis, 
prosecuting attorney, of the county 
of,” etc., is sufficiently accurate; the 
use of the prefix “prosecuting” in- 
stead of “district” attorney is but a 


344 [51 C.J.] 

Interest of private relator. Where there is a pri- 
vate relator or plaintiff, the petition or information 
must set forth such an interest on his part in the 
subject matter of the inquiry as will be sufficient, in 
the particular jurisdiction, to give him a standing 
to institute and maintain the proceeding.*? 

Departure from petition for leave.** An infor- 
mation in the nature of a quo warranto is not neces- 
sarily bad becxuse it does not follow the petition for 
leave of court to file the information,’® provided 
it does not go outside of the substantial subject mat- 
ter of the petition®® or of the order allowing the 
information to be filed.§+ 

Recital of giving bond by the relator can have no 
proper place in the information where the statute 
requires the bond to be given upon the filing of the 
information.®? 

Surplusage. An unnecessary allegation in an in- 
formation may be disregarded as surplusage.** 

Conclusion. In some,** but not in other,*® juris- 
dictions, a complaint or information in quo warran- 
to proceedings should conclude against the peace and 
dignity of the state or the people thereof. 

Prayer. In determining whether a complaint or 
information states a cause of action, the prayer 
thereof may be disregarded*®® and the complaint or 
information may be held sufficient if it states a cause 
of action for some relief,’’, either under a statute’® 
or at common law.® Where several matters are in- 
eluded in the information, a prayer for relief need 
not be added to each paragraph,°°® as a prayer at the 


end of the information will be taken distributively.®+ 
technical error and does not vitiate.| 178 P 
Davis v. Best, 2 Iowa 96. (2) So also 
it is no objection to an information] A. 331]. 
that the full title of the “solicitor of 97. 
the state’ is not given, and that the 
term “solicitor” only is used. Giles 


565; 


QUO WARRANTO 


Peo. v. Heidelberg Garden 3. 
Co., 233 Ill. 290, 84 NE 2380 [aff 124 Ill. 


NE 840; Peo..v. O’Connor, 239 Ill. 272, 
87 NE 1016 [transf 142 Ill. A. 446]; 4. 


[§§ 55-56 


Term for filing.°? In some jurisdictions an in- 
formation in the nature of a quo warranto should 
be filed at the law term;®* rather than at the trial 
term;°* and, if wrongly filed, may be transferred.°° 

[§ 56] (2) General or Definite Allegations. In 
some jurisdictions the complaint or information may 
be in general terms,®® at least where usurpation is 
claimed,®* it being sufficient to set forth the rights 
and privileges usurped,®* and the wrongful act or 
omission complained of,®°® as by alleging that defend- 
ant or respondent. holds and exercises or enjoys the 
right, license, privilege or franchise in question with- 
out lawful authority. In such jurisdictions the of- 
fice of an information in the nature of quo warranto 
is not to tender an issue of fact,” but is simply to 
call upon defendant in general terms to show by what 
warrant he holds and exercises the privilege claimed.* 
These rules obtained at common law,* and in come 
code states the allegations need not be more specific 
and detailed than was required at common law.® 
However, in jurisdictions where such rules obtain, 
specific matters which might be set up in the replica- 
tion® may, at the pleader’s option, be alleged in the 
information;’ and if the complaint, besides making 
general allegations which, standing alone, would 
be sufficient, specifies the particular facts claimed 
to show usurpation or other illegality, and these 
do not amount to a cause of action, the entire 
pleading is bad.* In other jurisdictions the facts 
known to complainant, and upon which he relies, 
must be alleged in the complaint or information® 
positively,t° with certainty,‘! and in a traversable 


Peo. v. Blair, 339 Ill. 57, 170 NE 


680; Peo. v. Barber, 265 Ill. 316, 106 
NE 08; Peo. v. Central Union Tel. 
Peo. v. Strawn, 265 Ill. 292, 106] Co., 232 Ill. 260, 83 NE 829; Peo. v. 


Hennessey, 184 Til. A. 71 
Bush v. State, 187 Ind. 339, 343, 


v. Hardie, 23 N.C. 42. 
77. State v. Gromer, (Mo.) 252 SW 
705: Com. v. West, 19 Pa. Dist. 269. 
Eee interest see supra §§ 41, 
73. Cross references: 
Petition for leave to institute pro- 
*~ ceeding see supra § 24. 
Showing 


leave without allegation 
thereof see infra § 73. 
79. Welchel v. State, 76 Ga. 644; 
re v. Strawn, 265 Ill. 292, 106 NE 
80. Welchel v. State, 76 Ga. 644. 


81. Welchel v. State, supra. 


82. Hosp v. Martin, 83 N. J. L. 299, 
84 A 1059. : 
83. State v. Armour Packing Co., 


265 Mo. 121, 176 SW 382. 

Statement of request of individual 
see supra note 75 [a] (2). 

84. Peo. v. Larsen, 265 Ill. 406, 106 
NE 947. 

85. State v. Greene, 87 Vt. 94, 88 
AMD 15. 

86. State v. Missouri Pac. R. Co.; 
240 Mo. 35, 144 SW 1088. 

87. State v. Norcross, 132 Wis. 534, 
112 NW 40, 122 AmSR 998. 

8s. State v. Missouri Pac. R. Co., 
240 Mo. 35, 144 SW 1088. 


s9. State v. Missouri Pac. R. Co., 
supra. 

90. State v. Bailey, 16 Ind. 46, 79 
AmD 405. 

91. State v. Bailey, supra, 

92. Time to sue generally see su- 
pra § 29. 

S3s7 State.v. Portland; sete, RGo.; 
BSN. Heuatas 

94. State v. Portland, etc., R. Co., 
supra. 

95. State v. Portland, etc., R. Co., 


supra. 
36. Lockhard v. Peo., 65 Colo. 558, 


Peo. v. Central Union Tel. Co., 232 I11. 
260, 83 NE 829. 
Cross references: 

Allegations of specific matters con- 
stituting misuser or nonuser of cor- 
porate franchise see infra § 58. 

Usurpation of office see infra § 59. 


98. Peo. v. River Raisin, etec., R. 
Co., 12 Mich. 389, 86 AmD 64 

99. State v. Toledo R., etc., Co., 3 
Oh? Cirs Ct FNS. 285, 230! Cir iC: 
603. 

1. Peo. v. Reclamation Dist. No. 


U6, 128 Cale b22eeps wets os Stacersvc 
Stuart, 97 Fla. 69, 120 S 335, 64 ALR 
1307; State v. Sarasota, 92) Bla. 563; 
109 s 473; Enterprise v. State, 29 Fla. 
128, 10 iS (40:3 PeOmaver Biaile soon lll: 
57, 170 NE 680; Peo. v. North Fork 
Outlet Drain. Dist., 831 DM" 68, 73, 162 
NE 184; Peo. v. Hartquist, 321 Ill. 
127, 142 NE 475; Peo. v. Barber, 265 
Tll. 316, 106 NE 798; Peo. v. Central 
Union Tel. Co., 232 Ill. 260, 83 NE 829. 
See State v. Grimm, 220 Mo. 483, 119 
SW 626 (recognizing that the rule is 
applicable in a proceeding against an 
individual, as distinguished from one 
against a duly organized corporation). 

“In an information in the nature of 
quo warranto the people need not al- 
lege any facts showing that the exer- 
cise of the right by the respondents is 
without lawful authority. It is 
enough to allege that they are exer- 
cising the right without lawful au- 
thority.” Peo. v. North Pork Outlet 
Drain. Dist., supra. 

2. 4 Peovyv. Blairs33 9 eho, elaOUNy 
6803 ee Beos x, Hartquist, cali b UB ier es 
142 NE 475; Peo. v. Barber, 265 Ill. 
316, 106 NE 798; Peo. v. Central Un- 
ion Tel. Co.,"232 Ill. 260;. 83 NE) 829; 
Peo. v. Hennessey, 184 Ill. A. 71; State 
v. Pennsylvania, etc., Canal Co., 23 
Oh St-12i. 


119 NE 417. 

“In proceedings under the ancient 
writ of quo warranto, which were 
brought by the crown through its at- 
torney-general, no great particularity 
in pleading was required, but the alle- 
gations employed were of the most 
general character. The purpose of 
the writ was to call upon the defend- 
ant to show the authority by which he 
exercised a corporate franchise or as- 
sumed the duties of a public office, 
and the sarae was true as to inform2- 
tions in the nature of quo warranto. 
It was not the purpose of such writ 
or information to tender an issue of 
fact, but to call upon the defendant 
in the most general terms to set up 
the facts showing by what warrant or 
authority the privileges, franchise, or 
office was held or exercised.”’ Bush v. 
State, supra. 

5. Lockhard v. Peo., 65 Colo. 558, 
L738 PS 65. 

6. See infra § 67. 

7. State v. Stuart, 97 Pla. 69,120S 
335, 64 ALR 1307 (Cunconstitutional- 
ity of statute). : 

8. Peo. v. Los Angeles, 133 Cal. 
338, 65 P 749; Peo. v. Goodrich, 92 
App. Div. 445, 87 NYS 114 [aff 180 N. 
Y. 522 mem, 72 NE 1148 mem]. , 

9. State v. oe Light, ‘etc.,.Co., 
113 Me. 144, 93 A 

Be State v. Gren 87 Vt. 94, 88 A 


{a] Averments held direct and 
positive.—State v. Watson, 96 Vt. 
13d, 1h A663: 

11. State v. York Light, etc., Co., 
113 Me. 144, 98 A 61; State v. Greene, 
87 Vt. 94, 88 A 515. : 

[a] Reason for change in rule.— 
“The evolution of quo warranto from 
its original purpose as the King’s writ 
for the King’s ‘personal use and profit 
to its more general but no less im- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 56-58] 


HOUT 


—(1) Public Corporation. 


ity and powers.?° 


portant use in its present form hy the 
people collectively and individually 
developed a difference in procedure 
and practice in the matter of certain- 
ty in the allegations of the com- 
plaint.” State v. Light, etc., Co., 113 
Me. 144, 148, 93 A 61. 


LZomeAtty.-Geh. ve Fox, 72 N.. J. UG: 
6, 60 A 60; Van Riper v. Parsons, 40 
Ne Je oo, I: State vy. Watson, 96. Vt. 


Pole As G63, 665, [cit *Cyeq. 

woe sotate v. York Wight, “ete: Co, 
113 Me. 144, 93 A 61; Connor v. Mc- 
Laurin, 77 Miss. 373, 27 S 594; Atty.- 
Gen. v. Fox, 72 N. J. L. 6, 60 A 60; Van 
Riper v. Parsons, 40 N. J. L. 1; State 
v. Watson, 96 Vt. 131, 117 A 663, 665 


[eit Cyc]. 

14, See code and statutory provi- 
sions. 

15. Matter of Sherwood, 22 Hawaii 
385; State v. Watson, 96 Vt. 131, 117 
A 663; State v. Greene, 87 Vt. 94, 88 
A515. 

[a] Showing of case.—(1) The al- 


legations of the complaint must be 
sufficiently full and explicit to show 
that complainant has a case to es- 
tablish. State v. Greene, 87 Vt. 94, 88 
A 515. (2) “Such facts should be al- 
leged as will make out a prima facie 
case for relief within the scope of the 
remedy by quo warranto.”’ State v. 
Watson, 96 Vt. 131, 134, 117 A 668. 


16. Bush v. State, 187 Ind. 339, 119 
NE 417. 
[a] Provision is intended ‘to re- 


quire something more than the gen- 
eral statements and legal conclusions 
which were recognized as sufficient at 
common law.” Bush v. State, 187 Ind. 
339, 345, 119 NE 417. 


17. State v. Matthews, 153 Ala. 
646, 45 S 307. 
[a] Legislature has power to en- 


act such statute.—Louisville, etc., R. 
Co. v. State, 154 Ala. 156, 45 S 296. 

[b] Statute applies to all informa- 
ticns alike.—Louisville, etc., R. Co., 
154 Ala. 156, 45 S 296. 

{c] Charging several acts in one 
count.—An information charging al- 
ternatively in the same count several 
acts of usurpation of a franchise, and 
confusing and obscure as to the 
ground on which the relator bases his 
cause of action, is objectionable, al- 
though it is permissible to state dif- 
ferent grounds in the same informa- 
tion, if stated in separate counts or 
paragraphs. Louisville, ete., R. Co. v. 
State, 154 Ala. 156, 45 S 296. 

18. Tallmadge v. Walker, 34 N. D. 
590, 159 NW 71 

[al Information by private citizen 
(1) which assails the legality of the 
organization of a city must set forth 
the facts showing wherein the organi- 
zation is contrary to law. State v. 
Tipton, 109 Ind. 73, 9 NE 704 (where 
the proceeding was based on the 


‘statements which are mere conclusions of 
law are insufficient ;!° and, of course, in jurisdictions 
where such provisions exist,!* effect will be accorded 
code or statutory provisions that the complaint shall 
set forth facts warranting the issue of the writ and 
the judgment sought thereon,® that the information 
shall consist of a plain statement of the facts which 
constitute the grounds of the proceeding,'® or that 
the complaint must concisely and clearly set forth 
the act or omission complained of.!7 

[§ 57] b. In Proceeding Relating to Corporation 
A petition, complaint, or 
information attacking the formation or incorporation 
of a municipal or other public corporation must state 
a cause of action,!® and it is insufficient to do so 
where it shows that the incorporation is valid;1® but 
if the object of the information is to restrain the 
unlawful exercise of powers by a municipality whose 
existence is admitted, the fact of the incorporation 
of defendant should be stated so as to show its legal- 


QUO WARRANTO 


Annexation. 


statute. 


fraud.?? 


-[§ 58] (2) Private 
tion charging an association or number of individuals 
with acting or assuming to act, as a corporation with- 
out right to do so or without being incorporated may 
be in general terms.?* 
termine the right of a corporation to: a’ franchise 
claimed to be usurped or exercised without lawful ° 
authority is sufficient if it sets forth the franchise, 
alleges its usurpation or unauthorized exercise in 
general terms, and calls upon defendant to show by 
what authority the franchise is exercised.?+ 
ever, a petition which attempts to specify the ground 
on which it is based should not be equivoeal,?*> but 
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A petition attacking the validity of 
annexation of territory to a city is sufficient where it 
clearly shows that the action of the city in the an- 
nexation was not a compliance with an applicable 
An information questioning the annex- 
ation of lands to a drainage district need not allege 


Corporation. An informa- 


Also, an information to de- 


How- 


should show whether a usurpation or a forfeiture is 


ground that a census was not taken as 
required, and that a majority of the 
votes cast were not in favor of the 
incorporation of the town, and it was 
held that the information should con- 
tain an allegation to that effect, it be- 
ing insufficient to state that a major- 
ity of the legal voters did not vote in 
favor, etc.; that if the report of the 
election officials ‘was false or incor- 
rect, such fact should be alleged, and 
also that the officials did not do their 
duty and make a suitable record as 
required by law, since in the absence 
of such allegations the record of the 
officials would be presumed to be cor- 
rect, and would be conclusive as to 
the facts it purports to state). (2) It 
should appear from the information 
that the relator did not vote in favor 
of the organization or otherwise con- 
cur in the proceedings. State v. Tip- 
ton, supra. 

[b] Insufficient findings in organi- 
zation proceeding.—A drainage dis- 
trict organized through the action of 
a quasi-judicial body may be attacked 
by quo warranto if the information 
shows that a fact essential to be 
found was not considered or passed 
upon in the organization of the dis- 
trict. Peo. v. McDonald, 208 Ill. 638, 
70 NE 646. 

{c] Encroachment upon other dis- 
tricts.—A petition to invalidate the 
incorporation of an independent 
school district upon the ground of its 
interference with, or encroachment 
upon, other districts is insufficient 
where it fails to show how or to what 
extent the interference existed, 
whether it was not assented to by a 
majority of the inhabitants of the dis- 
trict encroached upon, and that the 
relators or others would be incon- 
venienced by reason thereof. State v. 
pee Bt Tex; Civ. tA? 325," 83S WwW 
723. 

[d] Complaints and petitions held 
sufficient.—Peo. v. Riverside, 66 Cal. 
WSO. Es o0s Reon Viel WOchard, 226 
Golo.” Ay (4398) U4 saUP a2 State ve 
Huntsaker, (Tex. Civ. A.) 17 SW (2d) 
63; State v. Vincent, (Tex. Civ. A.) 
217 SW 402 [aff (Commn. A.) 235 SW 
1084]. 

fe] Allegations as to lack of con- 
tiguity or compactness of territory 
of a school district held: (1) Suffi- 


cient. Peo. v. Dodds, 310 Ill. 607, 142 
NE 241; Peo. v. Kirkham, 301 Ill. 45, 
133 NE 696. (2) Insufficient. Peo. v. 


Miller, 304 Ill. 279, 186 NE 675 (in- 
formation charging irregular shape of 
district, but not accompanied by a 
plat, and from which it is impossible 
to determine the location of the dis- 
trict). 

19. Enterprise v. State, 29 Fla. 128, 
10 S 740 (information showing three 


efforts to incorporate, the first two be- 

ing illegal and void, and the third be- 

ing in compliance with the statute). 

5 on State v. Anderson, 26 Fla. 240, 
21. State v. Coffeyville, 127 Kan. 

GOO elo. ee as 


22. Peo. v. Barber, 265 Ill. 316, 106 
NE 798. 
23. Peo. v. Ottawa Hydraulic Co., 


115 Tl. (281, 3 NEI 413: 

[a] Informations held sufficient.— 
Smith v. State, 140 Ind. 343, 39 NE 
1060; State v. Beck, 81 Ind. 500. 

24. Ill—Peo. v. Central Union Tel. 
Co., 232 Ill. 260, 838 NE 829. 

Mo.—State v. Monarch Transfer, 
etc., Co., 20 SW (2d) 60; State v. 
Standard Oil Co., 218 Mo. 1, 116 SW 
902 [aff 224 U. S. 270, 32 SCt 406, 56 
L. ed. 760, AnnCas1913D 936]; State 
v. Missouri Pac. R. Co., 206 Mo. 28, 
103 SW 936. Compare State v. Grimm, 
220 Mo. 483, 119 SW 626 (specific acts 
must be pleaded where the object of 
the information is to forfeit the char- 
ter of a duly organized corporation 
by reason of its usurpation of pow- 
ers or franchises not granted to it). 

N. Peo. v. Utica “Ins .Co;,, 5 
Johns. 358, 8 AmD 2438. 

Oh.——State v. National Cash Regis- 
ter ‘Cos 13"Oh:. Cire Ce NS T3loreoe 
Oh“ CirNiCt,; 63 Ts 

Pa.—Com. v. Commercial Bank, 28 
Pa. 383; Com. v. Steelton Mut. Relief 
Assoc., 7 Del. Co. 430. 

“In a proceeding in the nature of 
quo warranto asking for a judgment 
of ouster, when, as at bar, the pro- 
ceeding was ex officio by the Attorney 
General, it is unnecessary that the 
pleading on its face show anything 
more than that the corporation as- 
sumed, usurped and unlawfully exer- 
ecised corporate privileges. This is 
sufficient to put it on its defense. 

a corporate franchise is 
claimed by the state to have been 
usurped, it need only be alleged gen- 
erally that the franchise is being ex 
ercised without lawful authority.” 
State v. Monarch Transfer, etc., Co., 
(Mo.) 20 SW (2d) 60, 63. 

‘Whenever the state calls upon a 
defendant to show by what authority 
it exercises corporate franchises, the 
allegations in the petition of the At- 
torney-General may be of the most 
general character.” State v. Nation- 
al Cash Register Co., supra. 

[a] Admission in pleading.—An 
averment that “for more than six 
months last past the defendant has 
had no franchise’ is not an admission 
that defendant had a franchise prior 
to the period mentioned. Peo. v. Vol- 
eano Canyon Toll-Road Co., 100 Cal. - 
87, 34 P 522. 

25. See cases infra note 26. 
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claimed.2® In a proceeding to oust a corporation 
de facto, its existence as such being admitted or 


charged, the defects in the proceedings for its or- - 


ganization must be set out distinetly;?7 to forfeit 
a charter because of misuser of the corporate fran- 
chise or powers, the complaint or information should 
allege clearly and distinctly the illegal acts consti- 
tuting such misuser;?° and similarly, specific facts 
should be clearly stated if a forfeiture is asked on 
account of nonuser of franchises?® or omission of a 
statutory duty to make reports.*° The misfeasance 
or nonfeasanee charged as a ground of forfeiture 
must be alleged to be willful,*1 or at least to be ei- 
ther willful or due to lack of means,*? but it need 
not be alleged to be in contravention of the express 
terms of a prohibitory statute or statute imposing a 
definite penalty.** 

Jurisdiction, An 
acting as a corporation must allege that they have 
so acted within the state;*4 and in a proceeding to 
dissolve a corporation or forfeit its charter, there 
should be allegations as to the time and place of in- 
corporation.®® 

Interest of relator. Where a private person claim- 
ing to have an interest is the relator, his interest 
must be shown by allegations of fact,°® and not mere- 
ly stated as a conclusion.®* 

[§ 59] c. In Proceeding Relating to Office—(1) 

26. Louisville, etc., R. Co. v. State, 
154 Ala. 156, 45 S 296; Peo. v. Stan- | necessary). 


ford, 77 ‘Cal. 360, 18\P 85, 19° P 693; 2 [a] 
LRA 92. Compare Peo. v. Ravens- 


QUO WARRANTO 


information against persons © 


Many causes of forfeiture (1) 41. 
if not contradictory, may be alleged 42. 


rey ee oe 


ve ee 


Public Office. In a jurisdiction wherein an informa- 
tion in the nature of quo warranto is governed by 


statute, an information, in order to state a cause of. 


action against an incumbent of a public office, must 
make allegations showing that the case is within the 
statute.*® 

Existence of office. The information must allege 
the legal existence of the office in question,*® at least 
where the office, if it exists, was created by a local*® 
or private*! law, and the information questions the 
legality of the appointment or election of an individ- 
ual to the office or his qualification to fill it;*? but 
where the information challenges the legal existence 
of a court, to which the office of judge appertains, 
and characterizes the court as a pretended one, it is 
not necessary to make the inconsistent allegation 
that the office exists.*® 

Value of office. The only purpose of an allega- 
tion of the value of the office in question is to show 
that the court in which the suit is brought has ju- 
risdiction thereof by reason of the amount in con- 
troversy.44 The value may be alleged in the same 
manner as the value of any tangible thing.*® 

Title or interest of claimant or relator. A com- 
plaint or information filed by, or at the instance of, 
a private person to oust the incumbent, and obtain 
posesssion of an office, must contain allegations show- 
ing that plaintiff or claimant is entitled to the office.*® 


ters is proper, although perhaps not|law. Beverly v. Hattiesburg, 83 Miss. 


621, 36 S 74. $ 
Minck v. Peo., 6 Ill. A. 127. 
Peo. v. Rodenberg, 254 Ill. 386, 
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wood, etc., Turnpike, etc., Co., 20 Barb. 
(N. Y.)° 518 (holding that, where a 
complaint alleged that the corporation 
had omitted to perform specified acts 
essential to its existence as a corpo- 
essential to its existence as a corpo- 
ration, and that since it had acted as 
a corporation it had violated its char- 
ter, the complaint was good, contain- 
ing but one subject matter, namely, 
the right of the corporation to con- 
tinue to exercise certain franchises). 

[a] Necessity of election.—If the 
allegations of an information would 
authorize relief, either under one stat- 
ute authorizing an action to vacate 
corporate charters or under another 
statute permitting an action by the 
state to exclude from the exercise of 
a particular franchise, the petitioner 
must elect under which statute he 
will proceed. State v. Birmingham 
Water Works Co., 185 Ala. 388, 64 S 
23, AnnCas1916B 166. 

27. Peo. v. Stanford, 77 Cal. 360, 
3 OE 8b, 19mP 693.62 URAL Bush 
v. State, 187 Ind. 339, 119 NE 417, 419 
[cit Cyc]; State v. Bethlehem, etc., 
Gravel Road Co., 32 Ind. 357. 

23) Ala.—Louisville;; ete: (RR. 'Co. 
v. State, 154 Ala. 156, 45 S 296. 

Cal.—Peo. v. San Francisco Public 
Stock’ Exch., 33 P 785; Peo. v. Dash- 
away Assoc., 84 Cal. 114, 24 P 277, 12 
BRA [its Peo.v. Stantord,.77) Cali 
360, 18 P 85, 19 P 698, 2 LRA 92. 

Ind.—Bush v. State, 187 Ind. 339, 
119 NE 417, 419 [cit Cyc]. 

Me.—State v. York Light, etc., Co., 
113 Me. 144, 93 A 61. 

Miss.—Harris v. Mississippi Valley, 
etc., R. Co., 51 Miss. 602. 

Mo.—State v. Missouri Pac. R. Co., 
240 Mo. 35, 144 SW 1088; State v. 
Talbot, 123 Mo. 69, 27 SW 366. 

N. Y.—Peo. v. Milk Exch., 133 N. Y. 
565, 30 NE 850. 

N. C.—Atty.-Gen. v. 
etc., R. Co., 28 N. C. 456. 

Tex.—State v. Southern Pac. R. Co; 
24 Tex. 80. 

See State v. National Cash Register 
Co. L3VOh> Cir Ct Ne tS2o73 a3 Th On: 
Cir. Ct. 637 (averment of specific mat- 


Petersburg, 


as grounds in one information (State 
v. Milwaukee, etc., R. Co., 45 Wis. 
579); (2) but if several contradictory 
illegal acts are charged in one para- 
graph of a complaint against a cor- 
poration, the paragraph is bad (State 
v. Foulkes, 94 Ind. 493). 

[b] Petiticns held to state cause 
of action._State v. Masons’, etc., 
Joint Stock Assoc., 91 Kan. 9, 136 P 
930; State v. Thistle Down Jockey 
Club, 114 Oh. St. 582, 151 NE 709 [foll 
State v. Exhibitors’, ete., Assoc., 115 
Oh. St. 34, 151 NE 768]. 
(29. Bushy sw." State, 87> dnd 7339; 
119 NE 417, 419 [cit Cyc]. 

[a] Allegations held sufficient.— 
Peo. v. New York City Cent. Under- 
ground R. Co., 21 NYS 3:73 [aff 137 
N. Y. 606 mem, 33 NE 744 mem]. 

30. State v. Southern Pac. R. Co., 
24 Tex. 80. 

31. State v. Columbia, etc., Turnp. 
Co., 2 Sneed (Tenn.) 254. 

32. Eutaw Ice, etc., Co. v. Hutaw, 
202 Ala. 143, 79 S 609. 

33. Eel River R. Co. v. State, 155 
Ind. 433, 57 NE 388. 

34. State v. Kingan, 51 Ind. 142. 

35. Crawfordsville, ete., Turnp. Co. 
v. Fletcher, 104 Ind. 97. 2 NE ?42: 
Covington, etc., Plank-Road Co. v. Van 
Sickle, 18 Ind. 244; Danville, ete., 
Plank-Road Co. v. State, 16 Ind. 456. 

{a] Organization of defendant un- 
der laws of state cannot be presumed, 
but must be distinctly alleged. State 
v. Citizens’ Gas, ete., Min. Co., 151 Ind. 
505, 51 NE 1067. 

36. State v. Ireland, 130 Ind. 177, 
29 NE 396. 

87. State. v. Ireland, supra. 

38. Stultz v. State, 65 Ind. 492. 

89. Peo. v. Miller, 144 Ill. A. 630. 

40. Hedrick v. Peo., 221 Ill. 374, 
77 NE 441. 

[a] Time of existence.—That the 
office existed at the date charged as 
the commencement of the usurpation 
need not be alleged if the information 
states that the office was created by 
the municipal board, and is now ex- 
isting, and that defendant is exercis- 
ing its functions without warrant of 


98 NE 764 (dictum). 
43. Peo. v. Rodenberg, supra. 
eer eaG vy. State, 75 Tex. 616,, 12 


45. Little v. State, supra. 

46. Ala—-Ham v. State, 156 Ala. 
645, 47 S 126. 

Fla.—State v. Kennerly, 26 Fla. 608, 
8 S 310. 

Ind.—State v. Slack, 162 NE 670; 
State v. Slack, 162 NE 665; State v. 
Bell, 169 Ind. 61, 82:NE 69, 13 LRA 
NS 1013; State v. Hyde, 121 Ind. 20, 
22 NE 644; State v. Long, 91 Ind. 351; 
Reynolds v. State, 61 Ind. 392. 

Kan.—Campbell vy. Sargent, 85 Kan. 
590 Sal Sie 

Mo.—State v. Boal, 46 Mo. 528; 
State v. Moss, 187 Mo. A. 151, 156, 172 
SW 1180 [cit Cyc]. 

Nebr.—State v. Hamilton, 29 Nebr. 
198, 45 NW 279; State v. Stein, 13 
Nebr. 529, 14 NW 481. 

N. J.—Dunham v. Bright, 85 N. J. L. 
391, 90 A 255. 

Oh.—State v. Johnson, 8 Say CirsCe 
N.'S.536;728 Oh?! Cir? CLn79 

Philippine. —Luna v. Heenicder 36 
Philippine 401. 

Vt.—State v. Zanleoni, 97 Vt. 212, 
122 A 495. 

“Tf an information is by a person 
claiming the office the facts must be 
stated showing his title thereto and 
his eligibility to hold such office.” 
State v. Slack, (Ind.) 162 NE 670, 672. 

[a] Complaint or information is 
insufficient where it: (1) Shows that 
another person received the highest 
number of votes and does not show 
any declaration of the relator’s elec- 
tion from a proper source, such as the 
issuance of a certificate of election to 
him or an adjudication by a court that 
he is entitled to the office. State v. 
Hoggatt, (Ind.) 163 NE 258. (2) 
Shows that the relator, although in 
fact elected, has not perfected his 
title. State v. Moss, 187 Mo. A. 151, 
172 SW 1180. (38) Fails to allege that 
the relator made any attempt to qual- 
ify. State v. Lechner, 187- Wis. 405, 
204 NW 478. (4) If the law requires 
a person elected to office to tuke an 
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On the other hand, a complaint or petition to oust 
the incumbent of an office, when presented on behalf 
of the state by the attorney-general, need not set 
forth the name of a claimant to the office,** nor need 
it show that the relator is entitled to the office,4§ 
unless respondent’s alleged usurpation depends upon 


the validity of relator’s election ;*9 


of the relator in the suit should appear.®° 


Defendant’s wrong. Except in 


tions,°! itis sufficient to allege in general terms that 
defendant usurps or intrudes into a designated pub- 
he office or holds, possesses, or exercises it unlaw- 
fully or without lawful authority;°? but ordinarily 
some allegation of usurpation, intrusion, or unlaw- 
ful possession or exercise of the office is necessary ;** 


and where specific allegations are made, they must 


oath or file a bond, before entering 
upon the discharge of his duties, an 
information in quo warranto is fatally 
defective if it fails specifically to al- 
lege compliance with such require- 
ments. Carlson v. People, 118 Ill. A. 
592; State v. Wheatley, 160 Ind. 183, 
66 NE 684. Compare Ledbetter v. 
Reese, 147 Ga. 710, 95 SE 209 (hold- 
ing otherwise, without discussion, in 
a case where plaintiff alleged his ap- 
pointment to the office). yy LEA 
candidate for office is required to be a 
resicgent of the district for which he is 
elected, an information does not state 
a cause of action unless it alleges 
that the relator was a resident of the 
district as prescribed by law. State 
yv. Cook, 39 Or. 377, .65.P 89. 

[b] Allegations held sufficient.— 
Lockard v. Peo., 80 Colo. 31,-250°P 152; 
Peo. v. Miles, 2 Mich. 348; State v. 
Sherman, 42 Mo. 210; State v. Callow, 
78 Mont. 308, 254 P 187 (allegations 
as to sufficiency of bond tendered or 
filed); Peo. v. McIntyre, 10 Mont. 
166, 25 P 100; State v. Loer, 82 Nebr. 
602, 118 NW 120; Fowler v. State, 68 
Tex. 30, 3 SW 255; Griffin v. State, 
(Tex. Civ. A.) 147 SW 328. 

47. Peo. v. Ryder, 12 N. Y. 433; 
State v. Heinmiller, 38 Oh. St. 101. 

48. Peo. v. Bingham, 82 Cal. 238, 22 
P 1039; Bouldin v. Davis, 197 N. C. 
731, 150 SE 507. See Peo. v. Pearson, 
121 Misc. 26, 200 NYS 60 [aff 207 App. 
Div. 888 mem, 201 NYS 936 mem] 
(complaint need not allege the right 
of another to hold the office). 

[a] Where relator is citizen and 
taxpayer (1) rather than a contestant 
for the office, and the jurisdiction is 
one in which such a person may be a 
relator (see supra § 44), (2) it need 
not be alleged that he is entitled to 
the office or to any of its emoluments 
(Bouldin v. Davis, 197 N. C. 731, 150 
SE 507). 

[b] Where relator joins with state 
as plaintiff, and the complaint states 
a good cause of action in favor of the 
state, a demurrer on the ground that 
it does not show the other plaintiff 
entitled to the office is bad. State v. 
Palmer, 24 Wis. 63. 

49. State v. Bulkeley, 61 Conn. 287, 
23 A 186, 14 ALR 657; State v. Greene, 
87 Vt. 94, 88 A 515. M 

50. Peo. v. Ryder, 12 N. Y. 433; 
State v. Vann, 118 N. C. 3, 28 SE 952. 

51. State v. Greene, 87 Vt. 94, 88 
A 515; State v. Messmore, 14 Wis. 115. 

52. Ala.—Sharp v. State, 217 Ala. 
265, 115 S 392; State v. Dillard, 196 
Ala. 539, 72 S 56; Ham vy. State, 156 
Ala. 645, 47 S 126; Frost v. State, 153 
Ala, 654, 45 S 2038; Jackson vy. State, 
143 Ala. 145, 42 S 61; Lee v. State, 49 
Ala. 43. 

Cal.—Peo. v. Woodbury, 14 Cal. 43. 

Fla.—Simonton v. State, 44 Fla. 
289, 31 S 821. 

Ill.—]’eo. v. Dodds, 310 Ill. 607, 142 
NE 241. But see Lavalle v. Peo., 68 
Zll. 252 (where an information was 
held to¢ general and indefinite which 
charged that defendant was unlaw- 


QUO WARRANTO 


but the interest 


a few jurisdie- 


fully executing the duties and exer- 
cising the powers of supervisor of 
the village of C, and that he had so 
executed the duties and exercised the 
powers of supervisor and had enjoyed 
the emoluments thereof, but did not 
charge that he had intruded into or 
usurped the office, nor specify in what 
way that he unlawfully executed the 
duties and exercised the powers of 
the office). 

Ind.—State v. Peele, 121 Ind. 495, 
22 NE 654. 

Kan.—State v. Nelson, 96 P 662. 

Mich.—Peo. v. Baker; 219 Mich. 629, 
190 NW 273; Taggart v. James, 73 
Mich. 234, 41 NW 262; Thompson v. 
Moran, 44 Mich. 602, 7 NW 180; Peo. 
v. Miller, 15 Mich. 354. 

N. Y.—Peo. v. Goodrich, 92 App. 
Div. 445, 87 NYS 114 [aff 180 N. Y. 522 
mem, 72 NE 1148 mem]; Peo. v. Platt, 
TONGS  yieieds 

Pa.—Com. v. Young, 2 Pearson 163. 

53. Stultz v. State, 65 Ind. 492; 
Campbell v. Sargent, 85 Kan. 590, 118 


P 71; Luno v. Rodriguez, 36 Philip- 
pine 401; State v. Superior, (Wis.) 
226 NW 383. 


[a] Future acts.—A complaint is 
insufficient where it shows that de- 
fendant has not usurped, intruded 
into, or unlawfully held or exercised, 
the office, although it alleges that he 
intends to do so under a certificate of 
election which has been issued to him. 
State v. Raisler, 133 Wis. 672, 114 NW 
118 [foll State v. Zuehlke, 133 Wis. 
677. 114 NW 1201. 

54. Peo. v. Goodrich, 92 App. Div. 
445, 87 NYS 114 [aff 180 N. Y. 522, 72 
NE 1148]; and cases infra this note. 

[a] Disqualification or forfeiture. 
—(1) A petition to oust the posses- 
sor of an office on the ground that he 
is not qualified should specify wherein 
he is disqualified. Ex p. Bellows, 1 
Mo. 115; In re Wood, 26 U. C. Q. B. 
(Ont.) 5138. (2) Also, if an officehold- 
er for any cause has incurred a for- 
feiture of his office, the facts should 
be so stated in the information as to 
show as a legal consequence that de- 
fendant’s right to the office has termi- 
nated. “State vi Hixon,’ 27 :Ark. 398; 
Peo. v. Shorb, 100 Cal. 5387, 35 P 168, 
38 AmSR 310. (3) In order to charge 
the creation of a vacancy in the office 
by the removal of defendant, during 
his term of office, from the district in 
which he resided when elected, it is 
necessary aptly to plead ultimate 
facts sufficient to constitute a per- 
manent, and not a mere temporary, 
removal or change of residence or 
domicile. 
198, 254 P 778. (4) Where it is sought 
to oust a councilman because of his 
interest in a contract made with the 
city, plaintiff's pleading is insuffi- 


cient where it does not charge that, 


the contract was entered into by de- 
fendant or with his knowledge. Com. 
v. Paul, 15 Pa. Dist. 677. (5) Disqual- 
ification by reason of the holding of 
another office may be sufficiently stat- 
ed without using the word “incom- 
patible” in connection with the offices 


be sufficient to state a cause of action.®* 
information is filed by, or at the instance of, a pri- 
vate person to obtain possession of the office, it is 
necessary in some jurisdictions that the information, 
in addition to setting out the relator’s title,®> should 
specify the objections to defendant’s title;®® but in 
other jurisdictions it is not necessary to allege any- 
thing regarding defendant’s title.®7 

Facts affecting validity of statute. Where it is 
asserted that the legislative act under which defend- 
ant claims to hold office is unconstitutional as special 
legislation, it is not necessary to plead the facts 
which render the statute objectionable,®® at least 
where they appear upon the face of the act.®® 

Prayer for unauthorized relief. A petition in a 
proceeding which is ostensibly one in quo warranto 


Peo. v. Espinoza, 81 Colo. |}: 
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Where the 


named. Com. v. De Turk, 6 Pa. Co. 94. 
(6) Allegations as to ineligibility held 
sufficient after construction by court. 
Avery v. Bower, (Ga.) 152 SE 239. 

[b] Expiration of term.—In the 
statement of a claim that defendant’s 
term expired and that the relator was 
duly elected to succeed him, the in- 
formation must show clearly when the 
term commenced and the length there- 
re State v. Bell, 116 Ind. 1, 18 NE 

{c] Tlegality in election.—(1) If 
the objection to defendant’s title is 
based upon illegal votes, or an illegal 
count, the petition, complaint, or in- 
formation must set forth explicitly 
such illegality or error; general al- 
legations are insufficient. State v. 
Lewis, 51 Conn. 113; Collins v. Huff, 
63 Ga. 207;° Davis v. State, 75 Tex. 
420, 12 SW 957; State v. Raisler, 133 
Wis. 672, 114 NW 118 [foll State v. 
Zuehlke, 133 Wis. 677, 114 NW 120]. 
(2) However, if the court orders the 
relator to file a bill of particulars set- 
ting forth specified facts regarding 
the alleged illegal votes, and such or- 
der is complied with, defendant can- 
not demand another order for a fur- 
ther bill of particulars of other facts. 
Peo. v. Teague, 106 N. C. 576, 11 SE 
665. (3) Effect will be accorded a 
statute requiring the names of per- 
sons who voted illegally for defend- 
ant to be stated in the complaint in 
an action brought, not by the attor- 
ney-general or a disinterested private 
person, but by a defeated candidate 
who claims to have received a major- 
ity of the legal votes at the election. 
State v. Barnett, 182 Wis. 114, 195 NW 
707; State v. Raisler, supra _ [foll 
State v. Zuehlke, supra]. (4) Prior to 
such a statute, the established rules of 
pleading did not require a statement 
of such names. State v. Palmer, 24 
Wis. 63. (5) Allegations held to com- 
ply with statute. State v. Barnett, 
supra. (6) While want of legal no- 
tice of an election under which de- 
fendant claims an office may be al- 
leged in general terms (State v. Car- 
roll, 17 R. I. 591, 24 A 106), (7) an in- 
formation is insufficient when it mere- 
ly alleges the posting of both cor- 
rect and incorrect notices of an elec- 
tion without alleging that the re- 
quired number of correct notices were 
not posted (Peo. v. Miller, 304 Til. 
279, 13836 NE 674). (8) Allegations 
held sufficient to show in what respect 
defendant’s election was illegally de- 
clared. State v. Feuerstein, 159 Wis. 
356, 150 NW 486. 

{d] Specific allegations held suffi- 
cient.—Byrd v. State, 99 Okl. 165, 226 
at Peo. v. Oliveras, 33 Porto Rico 

55. See supra text and note 46. 

56. Ham vy. State, 156 Ala. 645, 47 
S 126; State vy. Price, 50 Ala. 568. 
4g State v. Slack, (Ind.) 162 NE 


67 

58. State v. Nelson, 78 Kan. 408, 
96 P 662. 

59. State v. Riordan, 75 N. J. L. 16, 
69 A 494, 
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does not state a cause of action where it asks the 
court to order election officials, not made parties, to 
count certain undisputed ballots, averred not to have 
been counted, and there is no statutory authority 
for such an order.®° 

[§ 60] (2) Office in Private Corporation. In ad- 
dition to allegations of the interest or title of the 
relator or claimant®! and usurpation by defendant,°? 
a petition or information in a quo warranto proceed- 
ing based upon the usurpation of an office in a pri- 
vate corporation should show that the usurpation is 
of a corporate office? and that the offense is of a 
nature which concerns the public.®* Unless the cor- 
poration is one whereof the court will take judicial 
notice, its organization must be shown by alleging 
compliance with all the requisite forms of law.®° 
An allegation that another person was elected to the 
office in question is not irrelevant or immaterial.°® 
An information alleging that defendant was elected 
at an illegal meeting, and that he deceived the rela- 
tors as to the time of such meeting, need not allege 
that the relators would, if present, have voted against 
defendant.** 

[§ 61] d. In Proceeding Relating to Profession. 
A complaint, petition, or information which follows 
the language of the applicable statute in charging 
defendant with intruding into the profession of treat- 
ing, or offering to treat, diseases of human beings 


60. State v. Murray, 30 Oh. A. 37, 
163 NE 246. 

61. Peo. v. Nappa, 80 Mich. 484, 
487, 45 NW 355. x 

“The information should show up- 


tion and 


74. 


QUO WARRANTO 


ports to answer the whole informa- 
in substance pre- 
sents a defense to both counts. 
v. Darst, 265 Ill. 354, 106 NE 936. 

Peo. v. Jones, 18 Wend. (N. Y.) 


is good 


[§§ 59-62 


without having obtained a license or certificate of 
qualification therefor, as required by statute, is suffi- 
cient.®§ ; 

[§ 62] 3. Plea or Answer®®—a. In General. Un- 
der the common-law practice the defense to a quo 
warranto information is by plea,*® and not in the 
form of an answer;*! but under code provisions de- 
fendant may file an! answer.7?. One good plea is suf- 
ficient,*? and according to early authorities only one 
plea may be filed as of right,’* but according to later 
authorities numerous defenses may be set up in the 
answer’® or by separate pleas,?® provided they are 
not inconsistent’? and are not beyond the scope of 
the remedy’® and the jurisdiction of the court,’® as 
defined and limited by statute. Ordinarily, a simple 
traverse by a general denial or a plea of the general 
issue is Insufficient in a quo warranto proceeding,®® 
at least where defendant is charged generally with 
exercising a privilege, power, or franchise without 
authority of law and is called upon to show his war- 
rant or authority,®+ it being necessary in such case 
that he either disclaim or justify,®? and, if he jus- 
tifies, that he plead fully and completely the facts 
necessary to establish his lawful right or authority ;8# 
but he need not anticipate a matter which may prop- 
erly be pleaded in the replication;8* and in a code 
state wherein an ordinary civil action has been sub- 
stituted for the common-law remedies,®* defendant’s 


Fla.—State v. Sarasota, 92 Fla. 563, 
10$ S 473: Enterprise v. State, 29 Fla. 


Peo. | 128, 10 S 740. 
Ill. Peo, v. Blair, 339 Tll. 57, 170 
NE 680; Peo. v. North Fork Outlet 


on its face that the relator is in some 
way interested in the action com- 
plained of, either as a corporator or 


member of the society.’”’ Peo. v. Nap- 
pa, supra. 
fa] Allegations held sufficient.— 


Creek v. State, 77 Ind. 180; St. Ste- 
phens Church Cases, 10 NYS 125, 11 
NYS 669-675, 25 AbbNCas 230. 

62. See cases infra this note. 

[a] Allegations held sufficient.— 
Brooks v. State, 26 Del. 1, 79 A 790, 
51 LRANS 1126, AnnCas1915A 1133; 
Creek v. State, 77 Ind. 180; St. Ste- 
phen Church Cases, 11 NYS 671, 25 
AbbNCas 253. 

63. Gunton v. Ingle, 11 F. Cas. No. 
5,870, 4 Cranch C. C. 438. 

64 Gunton v. Ingle, supra. 

65. Peo. v. De Mill, 15 Mich. 164, 
93 AmD 179. 

Judicial notice of private corpora- 
tions see Evidence §§ 1980-1982. 

66. Hornady v. Goodman, 167 Ga. 
555, 146 SH 173. 

67. Armington v. State, 95 Ind. 421. 

68. Ferguson v. State, 215 Ala. 244, 
110 S 20. 

[a] Complaints, petitions, and in- 
formations held sufficient.—Frutiger 
v. State, 215 Ala. 451, 111 S 37; Don- 
ovan vy. State, 215 Ala. 55, 109 S 290; 
Belding v. State, 214 Ala. 380, 107 S 
853; Cummings v. State, 214 Ala. 209, 
106 S 852. 

69. Objection by plea or answer to 
time of instituting suit see supra § 
29. 

70. Peo. v. Kirkham, 301 Ill. 45, 
133 NE 696; Peo. v. Percells, 8 Ill. 59. 

71. Peo. v. Percells, supra. 

72. See code provisions. 

[a] Misjoinder of parties defend- 
ant, not apparent on the face of the 
complaint, may be taken advantage 
of by answer. Preshaw v. Dee, 6 Utah 
360, 230P. 1.63: 

73. Peo. v. Miller, 331 Ill. 395, 163 
NE 139; Peo. v. Douglas, 281 Ill. 478, 
118 NE 94. 

fa] Even though information con- 
tains two counts, a plea which, both 
in its form and subject matter, pur- 


601 (at common law). 

75. State v. Columbus, etc., Elec- 
trie Co., 104 Oh. St. 120, 135 NE 297 
(under express terms of code provi- 
sion). 

76. Peo. v. Heidelberg Garden Co., 
233 Ill. 290, 84 NE 230. 

[a] Plea referring to other pleas, 
although not a model pleading, is per- 
jalsstble. Peo. v. Taxman, 186 Ill. A. 
348. 

77. Peo. v. Heidelberg Garden Co., 
233 Ill. 290, 84 NE 230. 

78. State v. Columbus, etc., Elec- 
trie Co., 104 Oh. St. 120, 135 NE 297. 

79. State v. Columbus, etc., Elec- 
tric Co., supra. 

80. State v. Citizens Light, 
Comii2eAla aca, OonDiELooE 

Exception where all facts pleaded 
in complaint see infra § 63. 

Brooks v. State, 26 Del. 1, 79 A 


ete., 


sl. 
790, 51 LRANS 1126, AnnCas1915A 
1133; Peo. v. Central Union Tel. Ca., 


232 Ill. 260, 83 NE 829; Bush v. State, 
187 Ind. 339, 119 NE 417 (dictum as 
to common-law rule). 

82. Brooks v. State, 26 Del. 1, 79 A 
51 LRANS 1126, AnnCasi1915A 
; Peo. v. Blair, 339 Ill. 57, 170 NE 
Peo. v. North Fork Outlet Drain. 
Dist., 331 Ill. 68, 162 NH 184; Peo. v. 
Hartquist, 7321) Ti 127, 142 NA 75s 
Peo. v. Kirkham, 301 Ill. 45, 133 NE 
696; Peo. v. Darst, 265 Ill. 354, 106 
NE 936; Peo. v. Barber, 265 Ill. 316, 
106 NE 798; Peo. v. O’Connor, 239 Il. 
272, 87 NE 1016; Peo. v. Heidelberg 
Garden Co., 233 Ill. 290, 84 NE 230 
{aff 124 Ill. A. 331]; Holden v. Peo., 
90 Ill. 434; Ilinois Midland R. Co. v. 
Peo., 84 Ill. 426; Peo. v. Pyle, 235 Ill. 
A. 532; Bush v. State, 187 Ind. 339, 
119 NE 417 (dictum as to common-law 
rule); State v. Lincoln Tract. Co., 90 
Nebr. 535, 134 NW 278. 

Pleo sf Arpaio of rule see infra §§ 63, 


83. Ala.—Ham v. State, 156 Ala. 
645, 47 S 126; Jackson y. State, 143 
Ala. 145, 43 S 61. 

Del.—Brooks v. State, 26 Del. 1, 79 
vets ye 51 LRANS 1126, AnnCas1915A 
1 4 


Drain. Dist., 331 Ill. 68, 162 NE 184; 
Peo. v. Hartquist, 311 Ill. 127, 142 NE 
475; Peo. v. Barber, 265 Ill. 316, 106 
NE 798; Peo. v. O’Connor, 239 Ill. 272, 
87 NE 1016; Peo. v. Heidelberg Gar- 
den Co., 233 Ill. 290, 84 NE 230 [aff 12¢ 
Ill. A. 331]; Peo. v. Central Union Tel. 
Co., 232 Ill. 260, 88 NH $29; Clark v. 
ees res 213. 
a.—Gom-iivs ‘Cross Cutie: i 

Pa. 62. pao 

“The plea of justification must 
show all the facts necessary to estab- 
lish the lawful right of the defendant 
in the matter. It is the first pleading 
that indicates the facts upon which 
the controversy has arisen.’”’ Brooks 
v. State, 26 Del. 1,43, 79 A 790); 51 
LRANS 1126, AnnCas1915A 1133. 

“If they [defendants] justify they 
must set out such facts as will refute 
the charge that they are exercising 
the privilege complained of without 
lawful authority.” Peo. v. Barber, 
265 Ill. 316, 319, 106° NEY 798: 

[a] “Now as before, the alleged 
wrongdoer must answer, when suffi- 
ciently charged, upon what warrant 
he claims the authority he assumes to 
possess.” State v. Steber, 154 Wis. 
505, 514, 143 NW 156. 

[b] Precise authority for defend- 

ant’s conduct should be pleaded. 
State v. Lincoln Tract. Co., 90 Nebr. 
535, 1384 NW 278. 
_ [ce] Statute—A general allegation 
in the information of the exercise of 
a franchise without lawful authority 
may be met by setting up in the an- 
Swer, as justification, an act of the 
legislature, complete, valid, and con- 
stitutional on its face, which author- 
izes the exercise of the franchise. 
State v. Stuart, 97 Fla. 69, 120 S 335, 
64 ALR 1307; State v. Sarasota, 92 
Kla; 563; 1099S 473. 

, applications of rule see infra §§ 63— 


84. Peo. v. Heidelberg Garden Co., 
233 Ill. 290, 84 NE 2380 [aff 124 Ill. A. 
331]; Massey v. Peo., 201 Ill. 409, 66 


NE 392. 
Replication see infra § 67. 
85. See supra § 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 62-64] 
pleading will be liberally construed®® and held ne to 
be vitiated by a mere excessive claim.8* An informa- 
tion in quo warranto is sufficiently answered by a 
plea which sets out all material facts relative to the 
questions properly raised by the information;** but 
a plea is insufficient if it contains nothing upon which 
a material issue can be formed,®® and in such ease 
judgment may be rendered on the record, without 
any evidence being introduced.®® 

Matter of inducement is not traversable,®? and as 
to it the plea should be silent.°? 

Plea of estoppel as to only some of the relators 
is faulty.®* To be sufficient, the plea must show that 
the events alleged to constitute the estoppel occurred 
before the filing of the information.®* 

Failure of relator to pay taxes. Where the rela- 
tor has alleged that he is a citizen and taxpayer, a 
plea charging that the relator, although having re- 
turned property for taxation, has failed to pay taxes 
is insufficient.?° 

Pendency of another action having the same ob- 
ject in view is not sufficiently pleaded to bring the 
matter before the court for consideration where the 
allegations made for this purpose are mere conclu- 
sions of the pleader that the allegations and issues 
in the two suits are the same and do not set forth 
any substantative facts from which the court may 
ascertain for itself what the allegations and issues 
in the other suit are.°® 


86. State v. Steber, 154 Wis. 505, 
143 NW 156. 

87. State v. Steber, supra 

88. Peo. v. Gary, 196 Ill. 


139 NE 128; 
310, 63 


NE 749. 98. 
89. Whelchel vy. State, 76 Ga. 644;] P 140. 
Peo. v. River Raisin, ete., REACorel2 [a] 

Mich. 389, 86 AmD 64; Peo. v. North- 


ern R. Co., 42 N. Y. 227.7 Com, ve 


que WARRANTO 


cient.—Peo. v. Drennan, 
Peo. v. Taylor, 281 Ill. 
355, 117 NE 1047; State v. Stephens, 
294 Mo. 504, 2438 SW 89 


Staté v. Evans, 82 Or. 46, 160 


Where annexation was by or- 
der of county court, a plea is insuffi- 
cient where it does not show the juris- 
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[§ 63] b. In Proceeding Relating to Corporation. 
Public corporation. Upon an information attacking 
the organization of an alleged municipal or other 
public corporation, the plea or answer must set out 
all facts necessary to show a legal incorporation.®* 
Likewise, where the annexation of lands or territory 
to a district or municipality is challenged, defend- 
ants must allege all the facts necessary to show the 
legality of the annexation.®® 

Private corporation. Where an illegal exercise 
of corporate franchises is charged, the plea should, 
as a general rule, be either of justification or a dis- 
claimer,®® and a plea of justification must contain 
allegations of all such facts as are necessary to show 
authority for the use of the franchises.t Also, a de- 
nial of legal conclusions is insufficient;? but where 
the complaint sets out facts establishing the illegality. 
of the alleged corporation, a denial of the allegations 
of fact is proper;* and such an answer by the indi- 
viduals composing the corporation is good without 
any disclaimer or justification by the corporation it- 
self. In proceedings to forfeit defendant’s charter 
for violation of a law against combinations, it may 
be pleaded that such law is unconstitutional.® 

[§ 64] e. In Proceeding Relating to Office—(1) 
Public Office. Upon an information to oust the oc- 
cupant of an office, defendant may disclaim holding 
the office;® but if he does not, he may and must jus- 
tify by setting out in his plea or answer all the facts 


307 Ill. 482,)it is unnecessary to plead perform- 
ance of conditions subsequent, State 
v. Hancock, 2 Pennew. (Del.) 252, 45 
A 851. (2) A plea ‘setting up ordi- 
nances granting a license to use city 
streets on certain conditions, and al- 
leging acceptance, but not alleging 
performance of the conditions, is bad. 
Peo. v. Central: Union Tek. Co,,232 4) 


Shepp, 10 Phila. (Pa.) 518. 


90. See cases supra note 89. 

oF. 'Peo. v. ‘Gary, 196°. Tl) / 3810, «63 
NE 749. 

92. Peo. v. Gary, supra 

93. Peo. v. Swearingen, 273 Ill. 630, 


113 NE 166. 
94. Hailock Tp. Dist. No. 7 v. Peo., 
(5ST, As 53:9; 


ei Shaw v. De Vane, (Ga.) 151 SH 
96. State v. Springfield African 


Social, etc., Club, 169 Mo. A. 137, 154 
Sw 458. 

97. West End v. State, 138 Ala. 295, 
86 S 423; Peo. v. Feicke, 252 Ill. 414, 
96 NE 1052; Peo. v. Burns, 212 Ill. 
227, 72 NE 374; Soule v. Peo., 205 Ill. 
618, 69 NE 22; Mason v. Peo., 185 Ill. 
302, 56 NE 1069. 

[a] Failure to plead existence of 
statutory conditions necessary to the 
creation of the district in question 
renders the_ pleading insufficient. 
ee v. Clardy, 267 Mo. 371, 185 SW 

[b] Organization proceedings.— 
(1) The plea must show the organ- 
ization proceedings (Peo. v. North 
Fork Outlet Drain. Dist., 331 Ill. 68, 
162 NE 184; Peo. v. Hartquist, 311 Ill. 
127, 142 NE 475), (2) and, where the 
proceedings were in a court or before 
some other body, that the court or 
body had jurisdiction (Peo. v. Darst, 
265 Dt) 354,°-106 NE 936; Peo.) v. 
Feicke, 252 Ill. 414, 96 NE 1052). (3) 
The whole record of the organization 
proceedings may be included in the 


plea. Peo. v. Darst, 285 Ill. 533, 121 
NE 159. 
{c] Plea in bar or abatement.—In 


a proceeding to test the validity of a 
high school district, a plea, relying 
upon a statute as curing the defects 


in the organization of the district, is, 


a plea in bar, although its beginning 
or ending might be construed to indi- 
cate a plea in abatement. Peo. v. 
Kirkham, 301/Ill. 45, 133 NE 696. 
[d] Pleas and answers held suffi- 


diction of the court to make the order. 
Peo. v. North Fork Outlet Drain. Dist., 
331 Ill. 68, 162 NE 184: 

[b] Answers held sufficient.— 
State v. Sarasota, 92 Fla. 563, 109 S 
473; State v. Harper, 94 Kan. 478, 146 
P 1169, AnnCas1917B 464. 

99. Peo. v. Mackey, 255 Ill. 144, 99 
NE 370; Distilling, etc., Co. v. Peo,, 
156 Ill. 448, 41 NE 188, 47 AmSR 200: 
State v. Huller, 23 N. M. 306, 168 P 
528, 1 ALR 170 [certiorari den 246 U. 
Sr 667 mem, 38 SCt 336 mem, 62 L. ed. 
929 mem]. See State v. Standard Oil 
Co., 218 Mo. 1, 364, 116 SW 902 [aff 
224 U.S. 270, 32 SCt 406, 56 L. ed. 760, 
AnnCas1913D 936] (‘When the State 
challenges the authority of a corpora- 
tion to do certain things, it must ei- 
ther deny the charge, or, if it is ex- 
ercising the authority complained of, 


then it must justify its conduct by | 


showing that it possesses that power 
and authority under its charter’’). 

[a] Disclaimer and plea of not 
guilty may be joined in one plea. 
State v. Brown, 34 Miss. 688. 

1. Peo. v. Lowden, 2 Cal. Unrep. 
Cas. 537, 8 P 66; State v. Brown, 33 
Miss. 500; State v. Huller, 23 N. M. 
306, 168 P 528, 1 ALR 170 [certiorari 
den 246 U.S. 667 mem, 38 SCt 336 mem, 
62 L. ed. 929 mem]; Com. v. Central 
Pass. R. Co., 52 Pa. 506. 

[a]. Charter.—(1) A special charter 
contained in several acts of the legis- 
lature is properly recited in the an- 
swer. State v. Mississippi, etc, R. 
Co., 20 Ark. 495. (2) A corporation 
charged with exercising certain pow- 
ers without authority of law makes a 
prima facie defense by pleading its 
charter, by which the powers claimed 
were conferred in presenti. Atty.- 
Gen. v. Michigan State Bank, 2 Doug]. 
(Mich.) 359, 48 AmD 455. 

[b] Conditions precedent (1) to 
corporate existence, such as payment 
for a specified portion of the capital 
stock, must be complied with, and the 
plea must show such compliance, but 


260, 83 NE 829. 

[e] Present right.—The plea to an 
information charging defendant cor- 
poration with using, without any war- 
rant, charter, or grant, certain liber- 
ties, privileges, and franchises, must 
show not only that it had the right to 
use and enjoy them, but still has such 
right. Peo. v. Walker Opera House 
Co., 249 Ill. 106, 94 NE 159. 

[d] Merger of corporations,— 
Where defendants seek to justify 
their use of corporate franchises by 
relying on the legality of a merger of 
other corporations into the one now 
claimed to exist, the plea must show 
that the original corporations were le- 
gally organized, and so existed at the 
time of the merger, that they had the 
power to consolidate, and that the 
merger was by authority of the stock- 
holders, in the manner prescribed by 
law. State v. Hancock, 2 Pennew, 
(Del.) 252, 45 A 851 

[e] Manner of election of defend- 
ants to corporate offices need not be 
averred, where their plea states that 
they are officers of the corporation, 
and the contest is as to the existence 
of such corporation. State v. Han- 
cock, 2 Pennew. (Del.) 252, 45 A 851. 


{[f] Plea held sufficient.—Louis- 
ville, ete., R. Co. v. State, 154 Ala. 156, 
oe S 296 


2.) (REO, ave peomden: 2 Cal. Unrep. 
Casi Sanoee 

3. State v. Citizens Light, etc., Co., 
172 Ala. 232, 55 S 193. 

4. Peo. v. Stanford, 77 Cal. 360, 18 
P 85, 19. F693, 2 URA-92 

[al] Individuals charged with 
claiming and using the franchise of 
being a body corporate need not in 
their plea deny the claim, a denial of 
the user of the franchise being suffi- 


cient. Peo. v. Thompson, 16 Wend. 
(Ne YD) 655: 
5. State v. Firemen’s ‘Fund Ins. 


Co., 152 Mo. 1, 52 SW 595, 45 LRA 363. 
6. Peo. v. Crawford, 28 Mich. 88; 
Com. v. Shepp, 10 Phila. (Pa.) 518. 
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necessary to establish a lawful right or valid title to 
the office;’ a plea of non usurpavit is not permissi- 
ble,’ except in some jurisidictions” wherein the stat- 
utes require the complaint to set forth the facts war- 
ranting the issuance of the writ;'® and under the 
authority conferred by a code provision to strike out 
sham and irrelevant answers upon terms,?? the court 
may, in a proper ease, order the striking out of a gen- 
eral denial unless respondent specifies in writing, 
duly verified, the material averment or averments 
in the petition, the truth and accuracy of which is 
The plea or answer must allege the ex- 
istence or performance of all conditions precedent 
to defendant’s right to exercise the privilege of of- 
fice,1° and it must also show that his right to hold the 
office continued to the time of filing the informa- 
It may and must show not only that defend- 
ant was properly appointed or elected,'® but also 


denied.!? 


tion.!4 


7. Ala.—Sharp v. State, 217 Ala. 
265, 115 S 392; State v. Waldrop, 158 
Ala. 86, 48 S 394; Newman v. State, 39 
S 648. 

Colo.—Peo. v. Horan, 34 Colo. 304, 
86? 252; 
ax ee ere v. Kuhns, 27 Del. 416, 89 


Fla.—Buckman v. State, 34 Fla. 48, 
15 S 697, 24 LRA 806; State v.'Ander- 
son, 26 Fla. 240, 8 S 1; State v. Glea- 
son, 12 Fla. 190. 

Tll.—Peo. v. Kirkham, 301 Ill. 45, 
133 NE 696; Peo. v. Hamilton, 299 Ill. 
389, 132 NE 4389; Peo. v. Baldridge, 
267 Ill. 190, 108 NE 49; Peo. v. Darst, 
265 Ill. 354, 106 NE 936; Peo. v. Karr, 
244 Ill. 374, 91 NE 485; Massey v. 
Peo., 201 Ill. 409, 66 NE 392; McPhail 
v. Peo., 160 Ill. 77, 43 NE 382, 52 Am 
Dinero Oe iCatlett y. Peo, ~151- Il 716. 
37 NE 855; Crook v. Peo., 106 Ill. 237; 
Clark v. Peo., 15 Ill. 213; Peo. v. Good- 
all, 203 Ill. A. 189; Peo. vy. Andrews, 
200 Ill. A. 479; Peo. v. Hennessey, 184 
Pil. A.-71; Peo. v. Garrett, 157 Tll..A. 
ately at? [quot Cyc], 

Mich.—Peo., v. Baker, 219 Mich. 629, 
190 NW 273; Peo. v. Crawford, 28 
Mich. 88; Peo. v. Van Clews, 1 Mich. 
362, 53 AmD 69. 


Nebr.—State v. Tillma, 32 Nebr. 789, 
49 NW 806. 
N. J.—Davis v. Davis, 57 N. J. L. 


2085/31 “A 21:8, 

Pa.—Com. v. Heller, 15 Pa. Dist. 713, 
Biv aT Corel. 

Que.—Jean v. Vezina, 58 Que. Su- 
per. 356. 

But see Burroughs v. Barron, 30 
LCJur 80 (where defendant fails to 
set up the whole ground of his title 
and plaintiff does not demur, the court 
may look at plaintiff's declaration to 
discover defendant’s title). 

“Respondent's answer must assume 
the burden, and must allege the facts 
which are necessary to show that he 
lawfully holds the office, and rightful- 
ly exercises its duties and powers.” 
Brere v. State, 217 Ala. 265, 267, 115 
“Tf he [defendant] justifies, he must 
set out his title specially. He must 
show on the face of the plea that he 
has a valid title to the office.” Cat- 
lett v: Peo., 151. Ill.) 16,°'21,'37_ NE ‘855. 

[a] If good title is shown by plea, 
it is not objectionable because it nei- 
ther denies nor confesses and avoids 
the material allegations of the infor- 
mation. Peo. v. Keechler, 194 Ill. 235, 
62 NE 525. 

8. State v. Saxon, 25 Fla. 342, 5S 
801; Atty.-Gen. v. Foote, 11 Wis. 14, 
78 AmD 689. 

9. State v. Greene, 87 Vt. 94, 88 A 


See supra § 56. 

11. See code provisions. 
Pleading § 992. 

12. Remata v. Javier, 37 Philippine 
699 (where the general denial was ap- 
parently interposed for the purpose of 
securing delay, the few and simple 


See also 


QUO WARRANTO 


be attacked.?° 


allegations of the petition, supported 
by oath, relating, for the most part, to 
the official action: taken by various 
boards and officers, and it being high- 
ly improbable that any material alle- 
gation in the petition can be success- 
fully controverted or traversed in 
good faith). 

Verification generally see infra § 


, 13. Peo. v. Anderson, 325 Ill. 464, 
156 NE 471; Peo. v. Jacobs, .312 Ill. 
581, 144 NE 349. 

14. Peo. v. Owers, 29 Colo. 535, 69 
P 515; Peo. v. Anderson, 325 Ill. 464, 
156 NE 471; Peo. v. Jacobs, 312 Ill. 
581, 144 NE 349. 

15. See cases infra this note. 

[a] Where commission from gov- 
ernor is alleged, it must be further 
alleged that the governor possessed 
authority to issue the commission. 
Jackson v. State, 143 Ala. 145, 42 S 
61. See Longshore vy. State, 200 Ala. 
267, 269, 76 S 38 (where, in dealing 
with the sufficiency of pleas, the court 
said: “the respondent was bound to 
show, not merely a commission from 
the Governor, but also that that com- 
mission was issued as required by 
law, to evidence either respondent’s 
legal election to the office or his ap- 
pointment to fill an existing vacancy 
in a term thereof’). 

[b] Election or decision in contest 
thereof.—(1) Standing alone, a gen- 
eral allegation of due election is not 
enough. State v. Day, 14 Fla. 9; 
Massey v. Peo., 201 Ill. 409, 66 NE 392. 
(2) That the election was held on the 
day required is a proper allegation, 
but. its omission is not fatal if the 
plea names the day on which the elec- 
tion was to be held, avers the giving 
of notice as required by law, and that 
defendant was duly elected, as in such 
case it will be presumed the election 
was held at the time specified in the 
notice. Peo. v. Gary, 196 Ill. 310, 63 
NE 749. (3) A plea by persons acting 
as members of the board of education 
of a community consolidated school 
district “set forth a copy of the official 
ballot furnished by the county super- 
intendent of schools, showing an in- 
dorsement on the ‘back of the ballot 
bearing the signature of the county 
superintendent of schools. The plea 
alleged that the judges and clerk of 
election appointed by the county su- 
perintendent took the oath required 
by law; that the election was held at 
the time and place fixed by the county 
superintendent and was duly and le- 
gally conducted in every respect in 
compliance with the laws in regard 
to holding elections, and that the 
judges and clerk of election, immedi- 
ately after the closing of the polls, 
canvassed the vote and made their re- 
turn to the county superintendent of 
schools. This was a sufficient aver- 
ment of the legality and regularity of 
the election. . . It was not neces- 


pertinent and scandalous); 
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that he is eligible to hold the officet® and that he 
qualified by taking the proper oath and filing a bond 
or otherwise complying with the legal requirements.** 
A plea may be bad for duplicity,t® because it con- 
tains a negative pregnant,!® or because of any other 
of the grounds upon which pleas at common law may 
However, defendant may set up sev- 
eral titles to the office.?? 

Matter affecting claimant or relator. 
no answer to an information by the state to allege 
that the relator is not entitled to the office,?? or. that 
claimant is estopped to question defendant’s title, by 

' reason of an agreement between them to abide by the 
result of another suit involving their respective 
claims,?* yet in proceedings begun by a claimant of 
the office, to enforce his private right, a plea is good 
which shows that claimant’s title is mvalid.?4 

[§ 65] (2) Office in Private Corporation. 


While it is 


A plea 


sary to aver that booths were provid- 
ed; that each ballot was indorsed 
with the initials of one of the judges 
of election; that each voter retired 
alone to one of the booths and pre- 
pared his ballot privately, or that 
every detail of the Ballot Law was 
observed.” Peo. v. Armstrong, 298 Ill. 
228, 229, 131 NE 616.. (4) An election 
contest decided in defendant’s favor 
may be set out to show his title, and 
allegations of the various steps in 
such proceedings and of the result 
thereof constitute a good plea. Mas- 
Bey Bi nees supra; State v. Shay, 101 
nd. 36. 


16. Sharp v. State, 217 Ala. 265, 115 
S 392; Peo. v. Owers, 29 Colo. 535, 69 
P 515; State v. Kuhns, 27 Del. 416, 


89 A 1; Peo. v. Garrett, 157 Ill. A. 377. 
Compare Atty.-Gen. vy. MclIvor, 58 
Mich. 516, 25 NW 499 (averments of 
citizenship or of ether qualifications 
are unnecessary if the plea shows that 
defendant has been formally declared 
elected). 

[a] Leanguage of statute prescrib- 
ing qualifications need not be adopted; 
the essential thing is to set up the 
facts. State v. Jones, 16 Fla. 306. 

17. State v. Phillips, 30 Fla. 579, 
11 S 922; Peo. v. Gary, 196 IH. 310, 63 
NE 749; Simons v. Peo., 18 Ill. A. 
588; State v. McCann, 88 Mo. 386; 
Peo. v. McCallum, 1 Nebr. 182. 


18. State v. Steer, 44 Mo. 233. 

19. State v. Anderson, 26 Fla. 240, 
8 S 1; Com. v. Shepp, 10 Phila. (Pa.) 
518; State v. McGarry, 21 Wis. 496. 


20. Atty.-Gen. v. Parsell, 99 Mich. 
381, 58 NW 3835 (holding respondent’s 
allegations of a malicious conspiracy 
on the part of the governor and others 
to oust him from his office to be im- 
Davis v. 
Davis, 57 N. J. L. 80, 30 A 184 (where 
the plea merely denied a legal conclu- 


sion). 

21. Peo. v. Stratton, 28 Cal. 382; 
State v. McDaniel, 22 Oh. St. 354. 
See: Cal.—Peo. v. Abbott, 16 Cal. 


Colo.—Peo. v. Horan, 34 Colo. 304, 
86.P 252. 

Fla.—Lake v. State, 18 Fla. 501. 

Ill.—Massey v. Peo., 201 Ill. 409, 66 
NE 392; Clark v. Peo., 15 Ill. 213. 

N. J.—Davis v. Davis, 57 N. J. L. 
80, 30 A 184; Edelstein v. Fraser, 56 
IN Ti a. 23) 28 Aa 3i4e 

23. State v. Bernoudy, 36 Mo. 279. 

Estoppel generally see supra § 31. 

24. Vrooman v. Michie, 69 Mich. 
42, 36 NW 749;. Peo. v. Hartwell, 12 
Mich. 508, 86 AmD 70; Manahan v. 
Watts, 64 N. J. L: 465, 45 A 813; Davis 
v. Davis, 57 N. J. L. 80, 30 A 184. 

[aj Single plea setting up title to 
the office in defendant as a plea of 
want of title in the relator. Magner 
v. Yore, 75 N. J. L. 198, 66 A 948 (the 
defenses are of a different character 
ane Gon different pleas). 

[ 
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Conclusion of plea.—On an in- 


(oy: ea 


which attempts to justify respondent’s right to hold 
an office in a private corporation must set out spe- 
cially and specifically,-rather than generally, all 
the facts necessary to show a good right or title on 
his part.?° If he relies on a right to hold over after 
the expiration of his term, the fact that at no time 
has anyone been chosen to succeed him must be 
averred.”® 

[§ 66] d. In Proceeding Relating to Profession. 
In a quo warranto proceeding to exclude a person 
from practicing a profession without a license or 
certificate, a plea that defendant posseases a license 
to practice the profession is to be construed .as re- 
ferring to a license issued in accordance with law.?7 

[§ 67] 4. Replication, Reply, and Rejoinder. Ex- 
cept in jurisdictions wherein, under code or statu- 
tory provisions, a replication is not allowed,?® or it 
may not contain any new affirmative matter, but may 
only deny or controvert affirmative matter set up in 
a plea,?® it is proper, where the information charges 
a usurpation generally, and defendant pleads in jus- 
tification, to state in a replication causes of forfei- 
ture or other new matter in avoidance of the plea.®° 
A replication should not allege matters constituting 
a departure from the information,*! raise a question 
which cannot properly be raised in the proceeding,*? 
join a matter for judicial consideration with one 
which will not ‘be considered by the court,®* state a 


formation charging respondent with 


QUO WARRANTO 


which would constitute a contract 32. 
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conclusion of the pleader,** deny matters of induce- 
ment,*®® or violate a statute forbidding a general 
denial of general averments of performance of con- 
ditions precedent.?® Also, a replication is insuffi- 
cient where it purports to answer a plea but deals 


with matters not alleged in the plea,?’ or where it 


alleges irregularities in an election but does not al- 
lege that the actual result of the election was affect- 
ed thereby.*® Where a plea alleges facts showing 
defendant’s right to exercise the franchise or priv- 
ilege in question, a reaffirmance in the replication 
of the usurpation charged in the information is not 
only proper,®® but also necessary where the plea 
concludes with a traverse under the absque hoe and 
the people desire to take issue,*° it being improper, 
in such ease, for the replication to conelude with a 
traverse, under the absque hoe, of the traverse con- 
tained in the plea.*t 

Rejoinder. Except in jurisdictions wherein, by 
force of statute, no pleadings subsequent to the rep- 
heation are allowed,*? a rejoinder may be necessary 
to protect the rights of defendant. where new matter 
is set up in the replication.4? The rejoinder may 
traverse the replication** or confess and avoid it.** 

[§ 68] 5. Amended and Supplemental Plead- 
ings.4® Pleadings in a quo warranto action or pro- 
ceeding are subject to amendment, as in ordinary 
civil actions,*7 and are within the application of 


Peo. v. Baldridge, 267 Ill. 190, 


intruding into a public office, aver- 
ring that an election to fill the office 
was held, that the relator received a 
certain number of votes, and respond- 
ent a certain less number, and that 
the relator was thereby elected, a plea 
that no election was held for ‘the of- 
fice and that no votes were cast for 
that purpose should conclude to the 
country and not with a verification. 
oy v. Hartwell, 12 Mich. 508, 86 AmD 


25. State v. Harris, 3 Ark. 570, 36 
AmD 460; State v. “Ashley, 1 Ark. 
513% Place v. Peo., 192 Ill. 160, 61 NE 
3545 [aff 87 The ck... 527]; . State v. 
Beecher. 15 Oh. 723. 

[a] Election.—While a 
averment that respondent was duly 
elected would, standing alone, be in- 
sufficient, yet where it is accompanied 
by other averments showing the time 
and plate of election, that it was held 
pursuant to the authority of the char- 
ter and of the provisions of an act of 
the legislature, conies whereof are an- 
nexed, the nlea will be held sufficient. 
Com. v. Gill, 3 Whart. (Pa.) 228. : 

[b] Present qualification must be 
allcged.—State v. Beecher, 15 Oh. 723. 

26. Peo. v. Phillips, 1 Den. (N. Y.) 
388. 

27. McMillan v. State, 218 Ala. 602, 
119 S 652. 

28. State v. Messmore, 14 Wis. 115. 

29. Peo. v. Baker, 219 Mich. 629, 
190 NW 273. 

[a] Prior to enactment of statute, 
it was permissible to allege new 
matter in the replication. Atty.-Gen. 
vy. May, 97 Mich. 568, 56 NW _ 1035; 
Peo. v. Plymouth Plank Road Co. A 31 
Mich. 178. 

30. Del.—Brooks v. State, 26 Del. 
1, 79 A 790, 51 LRANS 1126, AnnCas 
1915A 1133. . 

Tll.—Peo. v. Opie, 804 Ill. 521, 136 


NE 752; Peo. v. Strawn, 265 Ill. 292, 
106 NE 840; Peo. v. Kankakee R. 
Imp. ee 103 Ill. 491. 
N. H.— State v. Olcott, 6 N. H. 74. 
N.,, Y.—Peo. v. Niagara Bank, 6 
Cow. 196. 


Oh.—State v. Pennsylvania, etc., 
Canal Co., 23 Oh. St. 121. 

[a] Applications of rule.—(1) The 
unconstitutionality of a statute may 
be set up in the replication. State v. 
Stuart, 97 Fla. 69, 120 S 335, 64 ALR 
1307. (2) Where a plea alleges facts 


general’ 


permitting the use of streets by de- 
fendant telephone company, the peo- 
ple may set up by way of replication 
new matter showing that the contract 
right has terminated. Peo. v. Central 
Union Tel. Co., 232 Ill. 260, 83 NE 829. 
(3) Where the question is as to the 
legality of the organization of a mu- 
nicipal corporation, the replication 
may properly impeach a record of the 
incorporation set up in the plea, anda 
denial of any jurisdictional fact ten- 
ders a material issue. Peo. v. Gary, 
196 Ill. 310, 68 NE 749. (4) Also, in 
a ease involving the organization of 
a drainage district; a question as to 
the existence of facts conferring ju- 
risdiction to organize the district may 
be raised by a replication. Peo. v. 
McDonald, 264 Ill. 514, 106 NE 501, 
AnnCas1915C 31. 

[b] Several distinct causes of for- 
feiture may be set up in one replica- 
tion without rendering the same bad 
for duplicity, as the single ultimate 
fact aimed at is a violation of corpo- 
rate duty, relied on as ground of for- 
feiture of the charter. Peo. v. Man- 
hattan Co., 9 Wend. (N. Y.) 351. 

{c] Explanatory matters.—In quo 
warranto to determine the right and 
title to the office of state engineer, 
where it was claimed that the rela- 
tor’s reappointment was invalid, al- 
legations in the reply that it was un- 


derstood that the relator should con-: 


tinue as engineer and be appointed 
the Wyoming member of the Colorado 
River commission, although having 
no force as establishing the relator’s 
right to the office under his reap- 
pointment, are not improper as an ex- 
planation of the reason for a delayed 
reappointment at the expiration of 


his term. Peo. v. Shawver, 30 Wyo. 
$66) 222) P11. : ; 
81. Noel vy. Aron, (Miss.) 8 S 647; 


State v. Cincinnati Gas Light, etc., 
Cos? Oh-St..262. 

[al] Replication attacking validity 
of incorporation is a departure from 
an information admitting incorpora- 
tion. Noel v. Aron, (Miss.) 8 S 647; 
State v. Cincinnati Gas Light, etc., 
COULSON Sis 262: 

[b] Replication held not departure 
from petition or information.—Frost 
v. State, 153 Ala. 654, 45 S 203; Peo. 
vy. Walker Opera House Co., 249 Ill. 


106, 94 NE 159. 


108 NE 49. 
rip State v. Kuhns, 27 Del. 416, 89 


24. Peo. v. Opie, 304 Ill. 521, 136 
NE 752; Peo. v. Baldridge, 267 III. 
190, 108 NE 49. 

35. Peo. v. Opie, 304 Ill. 521, 136 


NE 752; Peo. v. Strawn, 265 Ill. 292, 
106 NE 840; Peo. v. Central Union 


Tel. Co., 232 Ill. 260, 83 NE 829. 
36. State v. Tampa Water Works 
ey 57 Fla. 533, 48 S 639, 22 LRANS 


87. Peo. v.. Union Gas, Co.; 
260 Ill. 392, 103 NE 245. : 
38. Chicago v. Peo., 80 Ill. 496. 

39. Peo. v. Strawn, 265 Ill. 292, 106 


NE 840. 

40. Peo. v. Opie, 304 Ill. 521, 136 
NE 752; Peo. v. Central Union Tel. 
Co., 232 Ill. 260, 88.NE 829. 


41. Peo. v. Central Union Tel. Co., 


ete., 


42. Peo. v. Baker, 219 Mich. 629, 
190 NW 273. 

[a] Prior to enactment of statute, 
a rejoinder was permissible. Swart 
v. Chippewa Cir. Judge, 119 Mich. 598, 
78 NW 662; Atty.-Gen. v. May, 97 
Mich. 568, 56 NW 1035. 

43. State v. Taylor, 25 Oh. St. 279. 

44. Com. v. Atlantic; etc., R. Co., 
Da eats 

{a] Rejoinder held sufficient to 
join issue on ultimate fact.—Peo. v. 
Keys, 310 Ill. 198, 141 NE 722. 

45. Peo. v. Niagara Bank, 6 Cow. 
(N. Y.) 196. 

46. Objections to defects capable 
or incapable of cure by amendment 
see infra § 70. 

oa Fla.—State v. Gleason, 12 Fla. 
£90; 

Ga.—-Avery v. Bower, 152 SE 239. 

Hawaii.—Matter of Sherwood, 22 
Hawaii 385. 

Ill.—MeDonald v. Peo., 214 Ill. 83, 
73 NE 444; Hinze v. Peo., 92 Ill. 406; 
Hae Vv. Peo., 29 Ill. A. 99. 

Miss.—Kelly v. State, 79 Miss. 168, 
30 S 49. 

Mo,—State v. Job, 205 Mo. 1, 103 
SW 493. 

Pa.—Com. v. Reliance Safe Deposit, 
etc., Co., 242 Pa. 177, 88 A 1004; Com. 
v. Gill, 3 Whart. 228. 

Tex.—Hunnicutt v. State, 75 Tex. 
233, 12 SW 106. 

Vt.—State v. Greene, 87 Vt. 94, 88 
A 515. 
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statutes relating to amendments in civil suits gen- 
erally. Amendments may be as to form,*® or as 
to substance;°° but it is not permissible to set up, 
in an amendment, grounds essentially different from 
those alleged in the original information;°+ and 
leave to amend plaintiff’s pleading will not be grant- 
ed where justice does not require it,®? the time lim- 
ited by statute for the institution of the proceeding 
has expired,°® the original controversy has become 
moot,°* or, at the time of the appheation for leave 
to amend, there exist reasons which would induce 
the court to refuse leave to file an information.®® 
Where the information challenges the legal organ- 
ization of a district, a question as to the power of 
commissioners of the district to make a particular 
agreement cannot be raised by a supplemental in- 
formation.®® An original information is not aban- 
doned by filing an amended or supplemental infor- 
mation,®? nor are the allegations of fact in an orig- 
inal petition superseded by an amendment consist- 
ing simply of conclusions based upon the original 
petition.®® 

Matters of defense arising after defendant has 
answered may be set up in a supplemental answer,°? 
or by plea puis darrein continuanee.®° 


Philips, deBurr. 292) 
Hy Lidieicensn sods © 96 


Eng.—Rex wv. 
97 Reprint 321, 
Reprint 1200. 

[a] Same liberality of amendment 
is indulged as in ordinary civil cases. 53. 
State v. Greene, 87 Vt. 94, 88 A 515. 194, 187 NW 250. 

{[b] Petition is amendable in like 


QUO WARRANTO ; 


amendment for the purpose of raising 
the question whether the will of the 
people can be defeated.” 
v. Gates, 80 N. H. 280, 286, 116 A 443. 
Youells v. Morrish, 


Limitation of time for institution of 


[§§ 68-70 
[§ 69] 6. Signature and Verification.°t An in- 
formation filed by a public officer should have his 
official signature affixed;®? but if the information 
was filed with the actual consent and in the name 
of such officer, and he appears to conduct the pro- 
ceedings, the want of his signature is not fatal.°* 
Unless required by the statutes®* or practice®® of the 
particular jurisdiction, the pleadings in a quo war- 
ranto action or proceeding need not be verified.*® 
[§ 70] 7. Defects and Objections, and Cure or 
Waiver Thereof—a. Motion or Demurrer—(1) In 
General. The legal sufficiency of a pleading,®’ such 
as a petition, complaint, information,®*® or plea®® 
in a quo warranto action or proceeding may be ques- 
tioned by demurrer; but a pleading cannot be ad- 
judged insufficient in point of law upon a motion to 
quash or dismiss,’° or at least such a motion will 
not be sustained where it is based upon a defect 
which may be cured or remedied by amendment.?1 
Even though indefinite, a pleading may be sufficient 
to withstand a demurrer,‘* or at least a general de- 
murrer;‘* the proper mode of attacking indefinite- 
ness is, In some jurisdictions, by a motion to make 
more definite and certain.’* Also, an information is 
not subject to demurrer upon the grounds that it was 


NE 872. ; 
Wis.—State v. McGarry, 21 Wis. 

Atty.-Gen. | 496. 
68. Ala.—Louisville, ete., R. Co. v. 


218 Mich.| State, 154 Ala. 156, 45 S 296; State v. 
Matthews, 153 Ala. 646, 45 S 307. 


Fla.—State v. Stuart, 97 Fla. 69, 


manner as petitions in actions at law, 
Matter of Sherwood,. 22 Hawaii 385. 

{c] Adding verification by amend- 
‘ment.—If the original information is 
not verified, the court may permit the 
filing of an amended information, 
properly verified. Little v. State, 75 
Tex. 616, 12 SW 965. 

Amendments in civil actions gener- 
ally see Pleading §§ 581-782. 

48. Ferguson v. State, 215 Ala. 244, 
110 S 20; West End v. State, 138 Ala. 
295, 36 S 423; State v. Business Men’s 
ClubieL 7S: MowwAS 548," 163" (Sw) 90m 
Davis v. State, 75 Tex. 420,12 SW 957; 
State v. Baker, 38 Wis. 71. 

Statutory provisions see Pleading § 
583 et seq. 

49. Koven v. Stanley, 84 N. J. L. 
446, 87 A 89; Anderson v. Myers, 77 
N. J. L. 186, 71 A 139; State v. Baker, 
38 Wis. 71. 

{a] Error or omission in title of 
the cause is a formal error or defect 
which may be remedied by amend- 
ment. Koven v. Stanley, 84 N. J. L. 
446, 87 A 89; Anderson v. Myers, 77 
IN Meiwles PSOne AG S9? 

{b] Amendment by counsel for 
relator.—An amendment consisting 
simply in making an allegation of the 
information more specific, in compli- 
ance with a command of the court, 
may be made by counsel for a relator 
acting independently of the attorney- 
general. State v. Hyde, (Mo. A.) 2 
SW (2d) 212 (expressly refraining 
from expressing any opinion as to 
whether other amendments may be 
made by counsel for the relator with- 
out the concurrence of the attorney- 
general). 

50. Gunton v. Ingle, 11 F. Cas. No. 
5,870, 4 Cranch C. C. 438; Atty.-Gen. 
v. Page, 38 Mich. 286; Com. v. Swank, 
79 Pa. 154; Com. v. West, 5 Pa., Co. 
219. 

[a] Public nature of office alleged 
to be usurped may be set up by 
amendment. Gunton v. Ingle, 11 F. 
Cas. No. 5,870, 4 Cranch C. Ci 438. 


51. Davis v., State, 75 Tex. 420, 12 
SW 957; Hunnicutt v. State, 75 Tex. 
233, 12 SW 106. 


52. Atty.-Gen. v. Gates, 80 N. H. 
280, 116 A 443. 
[a] “Justice would not require an 


proceeding see supra § 30. 

54 Sanford v. Markham, 
TSS 22 Pes 6. 

55. Van Riper v. Parsons, 40 N. J. 
L. 123, 29 AmR 210. 

Grant or refusal of leave to file in- 
formation see supra §§ 26-28. 

56. Peo. v. Baldridge, 267 Ill. 190, 
108 NE 49. 

57. ieee State, 75 Tex. 233, 


96 Okl. 


12 SW 1 

58. State v. Nichols, 78 Iowa 747, 
41 NW 4. 

59. U. S. v. Avery, 24 F. Cas. No. 


14.481, Deady 204. 
60. U.S. v. Avery, supra. 
61. Affidavit supporting petition 
for leave to file information see supra 
24 


62. Davis v. Best, 2 Iowa 96; State 
v. Taylor, 208 Mo. 442, 106 SW 1023; 
State v. Stevens, 29 Or. 464, 44 P 898. 
But see State v. Campbell, 120 Mo. 
396, 25 SW 392 (an information in quo 
warranto against a public officer is 
not so far criminal as to require sig- 
nature by the prosecuting attorney). 


63. Kane v. Peo., 4 Nebr. 509. 
64. See statutory provisions. 
[a] Answer is sufficiently verified 


as required by statute when supported 
by an affidavit of all the defendants 
that all the statements therein were 
true so far as come within their own 


‘knowledge, and so far as derived from 


the information of otners they believe 
them to be true. Whitehurst v. Jones, 


117 Ga. 803, 45 SH 49. 

65. Hunnicutt v. State, 75 Tex. 233, 
12 SW 106. 

66. Jackson v. State, 143 Ala. 145, 


42 S 61; Atty.-Gen. v. MclIvor, 58 
Mich. 516, 25 NW 499; Com. v. Ayers, 
3 Pa. Dist. & Co. 818, 821 [quot Cyc]. 

{a] Rule applies to a _ pleading 
filed by the attorney-general or prose- 
cuting attorney on behalf of the state 
or commonwealth. Davis v. Best, 2 
Iowa 96; State v. Sullivan, 15 Oh. Cir. 
Ct. 477, 8 Oh. Cir.-Dee. 346. 


7 67. Cal.—Peo. v. Woodbury, 14 Cal. 
Bh . 

Fla.—State v. Saxon, 25 Fla. 342, 5 
S 801. 


Ga.—Hathcock v. McGouirk, 119 Ga. 
973. 47 SE 568. 
Ill.— Peo. v. Cooper, 139 Ill. 461, 29 


120 S 335, 64 ALR 1307. 

Hawaii.—Matter of Sherwood, 22 
Hawaii 385, 389. 

Ill.—Peo. v. Dodds, 310 Ill. 607, 142 
NE 241. 

Mo.—State v. Grimm, 220 Mo. 483, 
119 SW 626. 

Or.—State v. Millis, 61 Or. 245, 119 
PLGC3e 

“The sufficiency of the petition may 
be tested by demurrer.” Matter of 
Sherwood, supra. 

69. Brooks vy. State, 26 Del. 1. 79 A 
790, 51 LRANS 1126, AnnCasi915A 
1133; Peo. v. McDonald, 264 Il}. 514, 
106 NE 501, AnnCas1915C 31; Peo. v. 
Munroe, 227 Ill. 604, 81 NE 704. 

70. Peo. v. Woodbury, 14 Cal. 43; 
Hathcock v. McGouirk, 119 Ga. 973, 
47 SE 563; State v. McGarry, 21 Wis. 
496. Compare State v. Morse, 56 
Wash. 654, 657, 106 P 147 (‘‘it is ‘first 
contended by learned counsel for the 
relator that the motion to quash was 
not a proper method of testing the 
sufficiency of the information. We 
think, however, in view of the grounds 
stated in the motion, challenging the 
sufficiency of the information to enti- 
tle the state to the relief prayed for, 
it was in effect a demurrer, and put in 
issue the question of law as to wheth- 
er or not the facts pleaded would 
warrant the relief prayed for’’). 

71. Peo. v. Knight, 18 Mich. 230; 
Com. v. Graham, 64 Pa. 339; Com. v. 
Commercial Bank, 28 Pa. 383; Com. v. 
Nyman, 10 Pa. Dist. & Co. 731; Com. 
v. Steelton Mut. Relief Assoc., 7 Del. 
Co. (Pa.) 430. 

72. Ind.—Barrett v. State, 112 Ind. 
322, 13 NE 677; Jones v. State, 112 
Ind. 193, 13 NE 416. 

Mo.—State v. Long, 275 Mo. 169, 204 
Sw 914. ‘ 

Nebr.—State v. Garden County, 99 
Nebr. 807, 157 NW 1009. 

N. Y.—Peo. v. Nolan, 10 AbbNCas 
471, 6s HowPr 271. 

R. L—State v..Kearn, 17 .R. I. 391, 
32 A 1322, 1008: 

73. Ledbetter v. Reese, 147 Ga. 
710, 95 SE 209; State v. Donahue, 91 
Nebr. 311, 135 NW 1030, AnnCas1913D 


18. 
Barrett v. State, 112 Ind. 322, 


74. 
13 NE 677; Jones v. State, 112 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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improvidently ordered filed,’®> that the petition upon 
which leave to file was granted was not filed in the 
clerk’s office before the information was filed,*° or 
that a defective copy of the information was served 
on defendant, where he was not misled thereby, and 
when, being in court otherwise, the service of the 
copy was not essential;*7 a complaint is not demur- 
rable on the ground that it fails to state a cause of 
action in favor of a private person, named as the 
relator with the state’s attorney, where the state is 
the real party plaintiff and the particular interest 
which the relator may have is immaterial;’7® and a 
demurrer is not a proper mode of presenting posses- 
sion of a license as a defense.7® Irrelevant and im- 
material,®° but not material,®+ allegations may be 
stricken from a pleading on motion. 

Speaking demurrer is of no avail to raise any 
question as to the sufficiency of a petition or infor- 
mation.®? 

Abandonment or withdrawal. A demurrer filed 
may not be withdrawn and a plea presented as mat- 
ter of right;** but it may be deemed abandoned when 
it is incorporated in, and made a part of, the return 
or answer and no ruling is demanded or made there- 
on.§* 

Argument and issues. The argument of a demur- 
rer will not be given a preference on the calendar,*® 
although the office in question is an annual one.*® 
Where, in the information, the relator claims the 
office, respondent, by demurring to the information, 
puts in issue the relator’s title to the office.’ Ona 
joinder in demurrer to a plea of due incorporation, 
the only question in issue is the legal incorporation 
of defendant.8&’ A question of fact cannot be de- 
termined on demurrer in quo warranto proceedings.®® 

Effect as admission. A demurrer is an admission 
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of all facts well pleaded;®°® but it does not admit 
conclusions of law stated in the pleading®* or the 
construction given by the pleader to a complaint and 
order of court in other proceedings.®? Likewise the 
facts alleged in a plea, answer, or return must be 
assumed and taken to be true upon a motion to strike 


‘out®? or for judgment upon the pleadings.®* 


Construction of pleading upon demurrer. A com- 
plaint seeking quo warranto is construed against the 
pleader on demurrer.®® Separate counts in an in- 
formation must be considered independently of each 
other when a demurrer is interposed.°® 

Carrying demurrer back to prior pleading. A de- 
murrer searches the record,®’ and, if addressed to a 
plea, it may be carried back to reach a defect in the 
information,®® provided the court is asked in some 
way to carry the demurrer back;®® but a demurrer 
to a rejoinder will not be carried back to, or beyond, 
the replication where the replication has been pre- 
viously tested by demurrer and the information is 
not so defeated that it will not support a judgment.* 

[§. 71] (2) Disposition and Subsequent Proceed- 
ings. Ordinarily a demurrer should,” or should not,’ 
be sustained accordingly as the pleading demurred 
to is sufficient or insufficient when tested by demur- 
rer; but it is held that a demurrer to an information 
should not be sustained where the information pre- 
sents many interesting questions of novelty and im- 
portance which may be more satisfactorily dealt with 
when proof is adduced. Where, in an original pro- 
ceeding in the highest court of the state, the judges 
are equally divided in opinion, demurrers and mo- 
trons will be overruled or denied.® 

Voluntary discontinuance or withdrawal of rela- 
tor. After judgment for respondent on a demurrer, 
plaintiff cannot discontinue the suit without the con- 


Drain. Dist., 331 Ill. 68, 162 NE 184. 


Mo. 169, 204 SW 914; State v. Dona-| U. 93. Doughty vy. Scull, (N. J. Sup.) 
hue, 91 Nebr. 311, 185 NW 1030, Ann} [rev 31 Nebr. 682, 48 NW 739; SL IN W? 1296 AY 564. 
Cas1913D 18. 602]. 94. State v. Merchants’ Exch., 269 
75. Peo. v. Dodds, 310 Ill. 607, 142 Colo.—Lockard v. Peo., 80 Colo. 31,| Mo. 346, 190 SW 903, AnnCas1917E 
NE 241. 2502 P7252; 871:.\State -wi) Missouri: Pac: Rie Ce, 
Attack upon order generally see su- Fla.—Kitching v. State, 64 Fla. 334,| 237 Mo. 338, 141 SW 643. 
pra § 28. 59 S 971; Atty.-Gen. v. Connors, 27 95. State v. Watson, 96 Vt. 131, 
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Win) Peo vo. Miller, U5) Mich. 9354. NE 241; Peo. v. Benton, OM! IG Dk, AAs 96. Peo. v. McDonald, 208 Ill. 638, 
To. state ve Public )Drus. Cos, 41133 NE "700; Reon ve Heidelberg Gar- 70 NE 646. 
S. D. 287, 170 NW 161. den Co., 233 Til. 290, 84 NE 230 [aff 97. See cases infra note 98. 
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tist, 85 Colo. 304, 275 P 928. 

80. Ham y. State, 156 Ala. 645, 47 
S 126; State v. Ft. Lauderdale, (Fla.) 
124 s 26; State v. Callow, 78 Mont. 
308, 254 P 187; State v. National Cash 


Register Corns Oh mein, Cts IN.woe ba, 
BON: CitwCEN6S 
fa] Allegations as to matters 


which cannot become proper issues in 
the case are properly stricken out on 
motion. State v. Consolidated School 
Dist. No. 2, 290 Mo. 134, 234 SW 54. 

81. State v. Callow, 78 Mont. 308, 
254 P 187. 

82. State v. Monarch eke 7 
ete., Co., (Mo.) 20 SW (2d) 6 

[al Demurrer held not DScabloe 
demurrer.—McGregor v. Clark, 155 
Ga. 377, 116 SE 823. 

83. Bownes v. Meehan, 45 N. J. L. 
189; Com. v. Walter, 86 Pa. 15; State 
v. Dousman, 28 Wis. 541. 

84. State v. Armour Packing Co., 
265 Mo. 121, 176 SW 382. 

" 85. Com. v. Sparks, 6 Whart. (Pa.) 

16. 

86. Com. v. Sparks, supra. 

87. Browne v. Hagen, SO) Need eke. 
423, 100 A 857. 


33. Atty.-Gen. v. McArthur, 38 
Mich. 204. 
89. Peo. v. Walker Opera House 


Co., 249 Ill. 106, 94 NE 159. 
[51 C. J.—23] 


Tl 310; 63 NE 749)" Peo: vv. Brady, 
223 A oo Sfatlors02e nls 
NE 87]. 

Mich.—Peo. v. Michigan Sanitari- 
um, ete., Assoc., 151 Mich. 452, 115 
NW 4238. ; 

Miss.—State v. Senatobia Blank 
Book, etc., Co., 115 Miss. 254, 76S 
258, AnnCas1918B 953; Andrews v. 
State, 69 Miss. 740, 13 S 853. 

Mo.—State v. Monarch Transfer, 
etc, Cos 20PeSW, 120) 6053" State ive 
Schweitzer, 258 SW 435; State v. 
Delmar Jockey Club, 92 SW 185. 

N. J.—Bonynge v. Frank, 89 N. J. 
L. 239, 98 A 456, AnnCasi918D 211; 
Edelstein v. Fraser, 56 N. J. L. 3, 28 


A 434, 

Or:-—State, v.' Harris, .74> Or, 573, 
144 P 109, AnnCas1916A 1156. 

‘Pa Coms av. NValltera S86. Pane 15% 


Com. v. Primrose, 2 Watts & S. 407. 

Va.—Com. v. Portsmouth Gas Co., 
132 Va. 480, 112 SH 792. 

[a] Conversely, facts not proper- 
ly alleged in the information, be- 
cause their rightful place is in the 
replication, are not admitted by a 
demurrer thereto. Peo. v. Cooper, 
139v11s 464, 29 INE 872" 

91. Com: v. Portsmouth Gas Co., 
132 Va..480, 112 SE 792. 

92. Peo. v. North Fork Outlet 


576, 135, 


128, 10 S 740; Peo. v. Whitcomb, 55 


Ill. 172; Peo. v. Mississippi, ete., R. 
ae 13 Ill. 66; Elam v.. State, 75 Ind. 
518. 

99. Peo. v. Strawn, 265 Ill. 292, 
106 NE 840. 

LL. Peo. v. Pyle 235) Wis Awe 325 

2. Peo. v.. Whitaker, ,1595 T1lecA. 
287; Bonynge v. Frank, 89 N. J. L. 
239, 98 A 456, AnnCas1918D 211. 


[a] Inconsistent averments.— 
Where an information not only charg- 
es that defendant intrudes into and 
unlawfully holds an office, but also 


shows that he is entitled to the of- ° 


fice, the averments are inconsistent 
and defendant is entitled to judgment 
upon his demurrer. -Bonynge _ v. 
Frank, 89 N. J. L. 239, 98 A 456, Ann 
Cas1918D) 211; 

8. Garrett v. Cowart, 149 Ga. 557, 
101 SE 186; Peo. v.: Keys, 310 Ill. 
198, 141 NE 722; Andrews v. State, 
69 Miss. 740, 138 S 853. 

[a] Even though demurrer is sus- 
tained as to one allegation, it must 
be overruled as to other allegations 
which are sufficient. -State v. Mon- 
arch Transfer, ete., Co.,. (Mo.) 20 
SW (2d) 60. 

456 Com, iver bushy BlutiakanConn Ele 
Va. 48, 81 SE 66. 

5. State v. Giblin, (Fla.) 124 S 375. 
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sent of respondent,* nor ean private persons who 
have appeared as relators withdraw from the pro- 
ceeding as a matter of right." 

Filing of new or amended pleading. Upon the 
sustaining of a demurrer to a petition or complaint, 
plaintiff should be allowed to amend where the de- 
murrer relates to amendable defects,* but leave to 
amend may be refused where plaintiff’s case cannot 
be effectually aided by amendment.® . Upon the over- 
ruling of a demurrer, demurrant may, and should, in 
a proper case, be allowed time and opportunity to 
plead.t® While the relator, by filing a replication 
to a plea of justification after a demurrer thereto 
has been overruled, admits the sufficiency of the plea 
in law to bar a recovery,'! such admission does not 
prevent him from making an issue of fact upon al- 
legations of the plea.+? 

Rendition of final judgment.1* Judgment may be 
entered against defendant, upon overruling a demur- 
rer to the information, where the information is suf- 
ficient, if uncontroverted, to entitle plaintiff to the 
relief sought!* and respondent elects to abide by the 
demurrer and refuses to plead further.1> Where, in 
such ease, the information is a new one filed after the 
voluntary dismissal of a prior one, judgment may be 
rendered without passing upon pleas in abatement) to 
the prior information,!® as the dismissal of that in- 
formation disposed of all pending motions and pleas 
concerning it.17 Aliso, judgment of ouster should 
be given, if a demurrer to a plea is sustained,!® any 
count of the information is good, and no plea legally 
states a sufficient answer,1® and defendant declines 
to plead further;?° and judgment may be rendered 
for plaintiff where defendant’s motion for judgment 
on the pleadings is denied and he rests on the mo- 
tion.?+ A complaint or petition may be dismissed, 
upon sustaining a demurrer thereto, where certain 
phases of the case are clearly beyond the reach of 
amendment and it would serve no good purpose to 
delay the final determination of the case,?? but it 
should not be dismissed where the grounds of the 
demurrer relate to amendable defects,?? and the 
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sustaining of a demurrer to averments of the relator’s 
right does not affect the judgment which ought to be 
rendered if the information sufficiently shows a 
usurpation by defendant.?* Final judgment is prop- 
erly rendered for defendant, upon the overruling of 
a demurrer to a plea, where plaintiff elects to stand 
by the demurrer?® or does not ask leave to traverse 
the plea or amend the information;?° and the peti- 
tion may be dismissed upon the overruling of a de- 
murrer to the answer, where the petition affirmatively 
shows that the relator refused to appear at a hear- 
ing on charges on which he was removed from the 
office in question.?7 

Construction of order. An order overruling a de- 
murrer to the petition and finding for plaintiff, in a 
case involving an office and in which plaintiff has 
moved for judgment on the pleadings, is an adjudica- 
tion that all matters well pleaded in defendant’s 
response, if true, do not show title to the office.?® 
Where the case has been heard not only on motions 
to quash, dismiss, and abate, but also on a stipula- 
tion showing that the organization proceedings in 
question are within the terms of a curative statute, 
an order that the information be quashed is a dis- 
position of the cause on the merits,?® rather than an 
abatement of the suit.®° : 

[§. 72] b. Cure or Waiver. Where an informa- 
tion is demurrable,*1 and lays no foundation for 
bringing defendant into court,®? these defects are 
waived when he appears and pleads to the merits; 
and if an information or plea is insufficient in any 
respect which might be cured by, amendment, but 
the objection is not made by demurrer or otherwise, 
the defect will be deemed waived,** and cannot be 
urged after trial and verdict.*4 A motion by the 
relator for judgment on the pleadings waives every- 
thing not appearing on the face of the pleadings.*° 

[§ 73] J. Issues, Proof, and Variance. The is- 
sues in a quo warranto action or proceeding are sim- 
ple;°° they are confined to such as are properly made 
by the pleadings,?* and, where the remedy is statu- 
tory, they must of necessity be so limited as to come 


6 Com. v. O’Donnell, Brightly| Oliveras, 33 Porto Rico 707, 718. tion notwithstanding the joinder of 
(Rar) 11d. _ 11. Peo. v. Karr, 244 Ill. 374, 91) issues on other pleas. Peo. v. Wein- 
7. Mathews v. State, 82 Tex. 577,| NE 485. berg, 327 Ill. 158, 158 NE 407. 
18 SW 711. 12. Peo. v. Karr, supra. 26. Peo. v Canty;55) T1733. 
8. Avery v. Bower, (Ga.) 152 SE 13. Cross references: 27. State v. Eschliman, 115 Oh. St. 
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239. 

9. State v. Watson, 96 Vt. 131, 117 
A 668. : 

10. See cases infra this note. 

[a] Thus (1) time to plead will be 
allowed where the demurrer was in- 
terposed in good faith and without 
intent to delay» Atty.-Gen. v. May, 97 
Mich. 568, 56 NW 1035. (2) On over- 
ruling a special demurrer for alleged 
defect of form, the judgment should 
be that respondent answer. over. 
Com. v. Young, 2 Pearson (Pa.) 163. 
(3) “Respondent did not file an an- 
swer, as he should have done, setting 
up the facts that showed the legality 
of his election, but only demurred 
on questions of law without leave of 
the court; but as the court tacitly 
admitted the demurrer by allowing it 
to be argued and then ruling on it, 
albeit adversely to the defendant, we 
think that justice demands that the 
respondent be given an opportunity 
to answer the information, although 
he has asked no leave to file such 
pleading, for the fact is that he had 
no time to file it then, inasmuch as 
by a single ruling the court disposed 
of the questions of law raised by him 
and also rendered judgment against 
him for failure to answer.” Peo. ‘v. 


Abatement or dismissal of proceeding 
generally see supra §§ 32-34. 
sud sieens generally see infra §§ 82— 


; a State v. Herndon, 23 Fla. 287, 
15. Peo. v. Dodds, 310 Ill. 607, 142 
NE 241. 
16. Peo. v. Dodds, supra. 
17. Peo. v. Dodds, supra. 
1g. State v. Herndon, 23 Fla. 287, 


19. Grey v. Newark Plank Road 
Co., 65 N. J. L. 603, 48 A 557 [rev. 65 
N. J. L. 51, 46 A 606]. 

fa] Judgment cannot be rendered 
for defendant under such circum- 
stances. Grey v. Newark Plank Road 
Co., 65 N. J. L. 603, 48 A 557 [rev 65 
N. J. L. 51, 46 A 606]. 

20. Place v. Peo., 83 Ill. A. 84. 

21. Thompson vy. Downes, 114 Kan. 
205, 216 P 824. 

22. State v. Watson, 96 Vt. 131, 117 
A 663. 

23. Avery v. Bower, (Ga.) 152 SE 

24. State v. Price, 50 Ala. 568. 

25. Peo. v. Weinberg, 327 Ill. 158, 
158 NE 407. 

{a] Rule applied where the plea in 
question constitutes a bar to the ac- 


509, 154 NE 810. 

28. Ledbetter v. Reese, 147 Ga, 710, 
95 SE 209. 

29. Peo. v. Roberts, 284 Ill. 519, 
120 NE 499. 

30. Peo. v. Roberts, supra. 

31. State v. Kennedy, 69 Conn. 220, 
87 A 508. 

32. State v. Kennedy, supra. 

33. Bishop v. Peo., 200 Ill. 33, 65 
NE 421. 

34. Bishop v. Peo., supra 

[a] Omission of venue in an in- 
formation against a corporation for 
violation of its charter is cured by 
verdict. State Bank v. State, 1 
Blackf. (Ind.) ‘267; State v. Meek, 
129 Mo. 431, 31 SW 913; Com. v. Mc- 
Williams, 11 Pa. 61. 

35. State v. Thompson, (Mo.) 260 
SW 84. ; 

36. Peo. v. Keys, 310 Ill. 198, 141 
NE 722. 

Scope of inquiry see infra §§ 77-79. 

37. See cases infra this note. 

{a] Issues are made up on pleas 
and replication.—Peo. vy. Strohm, 285 
Ill. 580, 121 NE 223. 

{b] Mere averment of legal con- 
clusion raises no issue.—Peo. v. 
ee 2° Cal. Unrep. Casits37, Ss) Pe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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within the authority granted by the legislature,?® 
and also so as to come within the authority of the 
court, where recourse is had to the original jurisdic- 
tion of an appellate court.*® In a quo warranto ac- 
tion or proceeding to test the title to an office, the 
only issue is title to the office,*® and, at common law, 
the only issue is respondent’s title to the office.#4 
Matters to be proved: admissions. When prop- 
erly traversed or put in issue, allegations of fact in 
a plea or other pleading must be sustained by proof.*? 
While effect will be given admissions in a pleading,** 
including admissions arising from the failure of one 
party to deny or traverse material and relevant facts 
alleged by the opposite party,#* and matters admit- 
ted or agreed upon need not be proved,*® neverthe- 
less an admission in the answer that the relator ac- 
cepted the office in question and entered upon a dis- 
charge of the duties thereof is not an admission that 
he took an oath of office,#® and a matter alleged in 
the information cannot be taken as admitted where 
it is substantially traversed by plea.47 
Admissibility of evidence under pleadings. Evi- 
dence which is not objectionable on general grounds#® 
is admissible where it bears upon the issues made 
by the pleadings.*® Conversely, the evidence admit- 
ted must ordinarily be confined to that which bears 
upon the issues made by the pleadings,®° as prop- 
erly construed.5+ However, if leave of court to in- 
stitute the proceeding is essential,®? it may be suf- 
ficiently shown by proceedings of record without an 
allegation thereof in the information;®? and the 


38. State v. Columbus, etc., Elec- 
tric Co., 104 Oh. St. 120, 185 NE 297. 
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taken as confessed 
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unconstitutionality of the statute creating the office 
in question may be shown under a complaint which 
merely alleges that defendant unlawfully intrudes 
into and usurps the office.>+ 

Variance between the pleadings id proof as to 
an immaterial matter is not fatal.°® 

[§ 74] K. Evidence—1. In General. In some ju- 
risdictions, wherein the writ of quo warranto has 
been abolished by code provision and a civil action 
has been substituted therefor,°* the action is to be 
tried by applying the same rules of evidence that 
apply in other civil actions.°7 In a majority of ju- 
risdictions, however the rules of evidence obtaining 
in civil actions generally are applied in determining 
the admissibility,°® weight, and sufficiency®® of evi- 
dence, but not in determining the burden of proof.°° 

[§ 75] 2. Presumptions and Burden of Proof. In 
a majority of jurisdictions the burden of proof rests 
upon respondent in a quo warranto action or pro- 
ceeding,®! and it is not incumbent upon the state or 
people to prove anything in the first instance;*? but 
in some states this rule does not obtain,®? and in 
such states presumptions may be invoked against 
the state as readily as against an individual in ordi- 
nary civil actions.®4 

Title to office. It is a general rule that, in a quo 
warranto action or proceeding by the state to test 
the right of the occupant to hold an office, the burden 
is upon respondent to show a good legal title to the 
office;°> but in a few instances the burden of proving 
particular matters has been held to rest upon plain- 


ance between an allegation that it 


if not denied.| was incorporated under a_ certain 


39. State v. Columbus, ete., Elec- 
tric Co., supra. 

40. State v. Schneider, 103 Oh. St. 
492, 134 NE 443. 

Matters involved in inquiry as to 
title see infra § 79. 

41. Hummelshime v. Hirsch, 114 
Md. 39, 79 A 38. 

Scope and extent of relief see infra 


§ 85. 
42. Peo. v. Buesinger, 324 Ill. 534; 
155 NE 473; Peo. v. Sleight, 306 Ill. 


S95) 137 NE 829; Peo. v. Opie, 304 
Tll. 521, 1386 NE 752: State v. Consoli- 
dated School Dist. No. 7, 318 Mo. 865, 
1 SW (2d) 94. 

[a] In proceeding to oust person 
from office, it is necessary, in order 
to sustain a plea of justification, for 
respondent to show that he is a de 
jure, rather than a de facto, officer. 
Peo. v. Paynter, 197 Ill. A. 78% 


43. State v. Sherman,, 22 Oh. St. 
All. 
[a] Extent of admission.—Where 


defendants admit in a plea that they 
are acting as directors of a corpora- 
tion, they will be regarded as claim- 
ing to be members of the corporation. 
State v. Sherman, 22 Oh. St. 411. 

44. IllHepler vy. Peo., 226 Ill. 
275, 80 NE 759; Launtz v. Peo., 113 
Till. 37, 55 AmR 405. 

v. Loomis, 225 


Mass. —Atty.-Gen. 
Mass. 372, 114 NE 676. 
Ra Ora state v. Meyer, 12 SW (2d) 
Mont.—State y. Callow, 78 Mont. 
308, 254 P 187. 
Oh.—State vy. Taylor, 25 Oh. St 279. 


- §. C.—Stone v. Mahon, 88 S. C. 576, 
71 SE 300. 
[a] Bule applied.—(1) Allega- 


tions made in the complaint or infor- 
mation, and not denied in the answer, 
must be deemed admitted. State v. 
Mever, (Mo.) 12 SW (2d) 489; State 
Vv. Callow, 78 Mont. 308, 254 P 187. 
(2) Material facts set out in a plea, 
and not specifically traversed by the 
replications or some one of them, 
will be deemed admitted. Hepler v. 
Peo., 226 Il. 275, 80 NE 759. (3) New 
ynatter, set up in a replication in con- 


State v. Taylor, 25 Oh. St. 279. 

45. Adams v. Hannah, (Mass.) 165 
NE 32; Com. v. Kelly, 255 Pa. 475, 
100 A 272. 

[a]. No question of fact remains to 
be tried where, after the joinder of 
issue, the parties stipulate that the 
allegations of the plea may be accept- 
ed and considered by the court as pri- 
ma facie true. Peo. v. Sleight, 306 
Til. 319, 187 NE 829. 


46. State v. Darby, 179 Wis. 147, 
190 NW. 994. 

47. Peo. v. Reid, 11 Colo. 138, 17 
P 302. 

48. See infra § 76. 

49. State v. Sullivan, 320 Mo. 362, 


8 SW (2d) 616. 
{a] Petition held sufficient to ad- 


‘mit evidence of the names of voters 


whose ballots had been fraudulently 
marked. State v. Pease, (Tex. Civ. 


A.) 147 SW 649. 

50. “State v. Heffernan, 243 Mo. 
442,148 SW 90.. See Peo. v. Pearson, 
121’ Misc. 26, 200 NYS 60 [aff 207 
App. Div. 888 mem, 201 NYS 936 
mem] (it is proper to refuse to re- 
ceive evidence of the qualification of 
the relator where he is claiming an 
office other than the one held by de- 
fendant). 

[a] Lack of denial.—Evidence as 
to matters alleged by one party and 
not denied by the adverse party need 
not, and should not, be introduced. 
Peo. v. Parker, 304 Ill. 310, 136 NE 


714. 

51. McMillan v. State, 218 Ala. 602, 
119 S 652. 

52. See supra § 23. 

53. Giles v. Hardie, 23 N. C. 42. 

54. State v. Stevens, 29 Or. 464, 
44 °P 898, 

55. State v. Fortinberry, (Tex. 
Civ. A.) 276 SW 466 [rev on other 


grounds (Commn. A.) 283 SW 146]. 

{a] Thus, where it clearly appears 
pps the allegations of the petition 
that plaintiff sues for the office of 
mayor of a city or town of a specified 
name, it is immaterial whether the 
city or town was incorporated under 
one statute or another, and a vari- 


statute and undisputed evidence that 
it was incorporated under another 
statute is not fatal. State v. Fortin- 
berry, (Tex. Civ. A.) 276 SW 466 [rev 
on other grounds (Commn,. A.) 283 
SW 146]. 

56. See supra § 4. 


57. State v. Harper, 94 srs 478, 
146 P 1169, AnnCas1917B 464. 

Evidence generally see Eridence 22 
Chae pes 

58. See infra § 76. 

59. See infra § 76. 

60. See infra § 75. 

61. Peo, v2-O’Connor,- 2391 2h. 
87 NE 1016; State v. Tillamook, 62 


Or. 332, 124 P 687, AnnCas1914C 483. 

[a] Rule obtaining in ordinary 
civil actions is reversed.—State v. 
Tillamook, 62 Or. 332, 124 P 637, Ann 
Cas1914C 488. 

Particular applications of rule see 
infra text and notes 65, 72, 75-77. 

62. Lockhard v. Peo., 65 Colo. 558, 
178 P 565; Peo. v. O’Connor,: 239) Ill. 
272, 87 NE 1016; McGahan v. Peo., 
191 Ill. 4938, 61 NE 418. 

63. State v. Harper, 94 Kan. 478, 
146 P 1169, AnnCasi1917B 464. 

64. State v. Harper, supra. 

65. Ala.—Sharp v. State, 217 Ala. 
265, 115 S 392; State v. Dillard, 196 
Ala. 5389, 72 S 56; State v. Foster, 130 
Ala. 154,30 S 477. 

Ark.—State v. Harris, 3 
36 AmD 460; State v. Ashley, 1 Ark 
513. See State v. McDiarmid, 27 Ark. 
176, 179 (“the State is not bound to 
show a demand for the office, nor to 
establish any fact, save Such as are 
tendered by the replication, and put 
issue by a rejoinder or other 
plea.’’). 

Colo.—Peo. v. Lindsey, 80 Colo. 465, 
253 \P 465 [certiorari den 274 U. S. 
757 mem, 47 SCt 767 mem, 71 L. ed. 
1336 mem]; Frisch v. Ard, 34 Colo. 
66, 81 P 247; Peo. v. Stratton, 33 
Colo. 464, 81 P 245; Peo. v. Owers, 29 
ColoM535;' 69 P-ol5: 

Conn.—State v. Hatch,-82 Conn. 122, 
72 A 575; State v. Lashar, 71 Conn. 
540, 42 A 636, 44 LRA 197. 

Fla.—State v. Saxon, 25 Fla. 342, 


Ark. 570, 
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tiff.°® On the other hand, in a proceeding brought 
by a private relator to recover possession of an of- 
fice, public or corporate, the relator must show good 
title in himself;°7 and in a proceeding by a private 
relator who is not a claimant of the office, the burden 
rests on him to show his interest or capacity to main- 
tain the proceeding.** In a proceeding by a private 
individual, the title of the present incumbent of the 
office will ordinarily be presumed to be good until 
the contrary is shown;°® and, in the absence of a 
showing that the electors had either actual or con- 
structive knowledge of defendant’s alleged ineligibil- 
ity when they voted, it will not be presumed that they 
willfully or obstinately threw away their votes by 
casting them for a candidate known to be ineligi- 
ble;*° but where respondent forcibly obtained pos- 
session of the office in question, no presumption will 
be indulged in his favor by reason of his possession.” 

License to practice profession. Where, in a quo 
warranto proceeding to exclude a person from prac- 
ticing a profession without a license or certificate, 


the state proves the practice of the profession in ~ 


question by defendant, the burden shifts to him to 
prove that he is authorized, by a proper license or 
certificate, to practice.*? 


QUO WARRANTO 


[§§ 75-76 


Corporate existence or franchise. Except in some 
jurisdictions,’7* and except where the original incor- 
poration was lawful, or the franchise was possessed 
at one time, and ouster or forfeiture is sought by rea- 
son of subsequent matters,’* where the right to a cor- 
porate franchise is attacked, respondent must prove 
the existence of the franchise,’® and the right to 
exercise it,*® as well as facts showing compliance 
with all conditions precedent to the complete organ- 
ization of the corporate body.‘ Where many years 
have elapsed since the organization of a drainage 
district, it will be presumed that its ditches and 
drains have been constructed’® and that the lands 
within its boundaries have been assessed to pay for 
such construction.*® The acts of directors in re- 
incorporating, pursuant to statutory provisions, to 
perfect an incomplete organization will be presumed 
to have been authorized by the members of the body, 
where it appears that thereafter the body acted as 
a corporation.®° 

[§ 76] 3. Admissibility, Weight, and Sufficien- 
cy.*t The rules governing the admissibility of evi- 
dence in civil actions generally’? are applicable in 
quo warranto proceedings.®? Likewise, in most ju-: 
risdictions, the rules governing the weight and suffi- 


5 S 801. 

Hawaii.—Lymer v. Kumalae, 29 
Hawaii 392. 

T1l.—Peo. v. Clark, 298 Ill. 170, 131 
NE 260; Peo. v. Baldridge, 267 Ill. 
190, 108 NE 49; Peo. v. McDonald, 
264 Ill. 514, 106 NE 501, AnnCas1915C 
31; Peo. v. Andrews, 200 Ill. A. 479; 
Peo: vi) Hennessey, 184. Tl sAr Ti: 
Garms v. Peo., 108 Ill. A. 631; Latham 
v. Peo., 95 Ill. Ns O28; Gorman v. Peo., 
78 Tll. A. 385 

Mich.—Peo. v. Crawford, 28 Mich. 
88; Peo. v. Mayworm, 5 Mich. 146. 

Nebr.—State v. Davis, 64 Nebr. 499, 
90 NW 222. 

N. Y.—Peo. v. Perley, 80 N. Y. 624; 
Peo. v. Thacher, 55 N. Y. 525, 14 AmR 
312; Peo. v. Bartlett, 6 Wend. 422. 

Or.-—-State v. Deschutes County, 88 
Or. 661, 173 P 158; State v. Tillamook, 
62 (Or, 332; 124 © 637, AnnCasi914€ 


483. 

Pa.—Com. v. Dobrowolski, 5 Pa. 
Dist.s 6o Co. 163 Com v., Heller, 15 
Paw Dist gules, ota Con 260) COM Vv. 
Miller, 30 Pa. Co. 610; Com. v. Harg- 
est, 2 Dauph. Co. 409; Com. v. Lentz, 
9 Northam. Co. 75; Com. v. Filer, 13 
PittsbLegJNS 286. 


Tenn.——state y. Allen, (Ch: A.)i -57 
SW. 182. 

Utah.—State v. Beardsley, 13 Utah 
502, 45 P 569; Peo. v. Jack, 4 Utah 


ADC. 44 Ot P 2d3s 
Utah 421; 11 PP. 206: 

Wis.—State v. Norton, 46 Wis. 332, 
1 NW 22. 

[a] Respondent has burden of 
showing that he is de jure officer.— 
State) v. Clark; 87) Conn. 5375, 189) (A: 
172, 52) LRANS 912- Peo. wa Owen; 
286 111..638, 122 NE 132, 3 ALR 447; 
Peo. v. Younger, 238 Ill. A. 502. 

{b] Qualifications. — Respondent, 
who relies on his appointment to of- 
fice, and on the statutory qualifica- 
tions, has the burden of showing his 
qualifications. State v. Kuhns, 27 
Del. 416, 89 A 1. 

66. See cases infra this note. 

[a] For example (1) where quo 
warranto is directed against a coun- 
ty attorney to remove him from office 
on account of his failure to prosecute 
violators of law, it is presumed that 
such officer acted in good faith, and 
the burden is on the state to show 
otherwise by a preponderance of evi- 
dence. State v. Trimkle, 70 Kan. 
396, 78 P 854. (2) In a proceeding 
brought by the attorney-general to 
test the authority of the directors of 


Peo. v. Clayton, 4 


a school district to hold office, and 
based upon a contention that the 
school district ha'd ceased to exist by 
reason of its merger in a consolidated 
district, plaintiff has the burden of 
proving the regularity of the organi- 
zation of the consolidated district. 


State v. Sullivan, 320 Mo. 362, 8.SW 
(2d) 616. 
67. Ida.—Whitten v. Chapman, 45 
Ida. 653, 264 P 871. 
—_*t 160 Ind. 
183, 66 NE 684. 
Minn.—State v. Oftedal, 72 Minn. 


498, 75 NW 692. 

Mo.—State v. Kupferle, 44 Mo. 154, 
100 AmD 265. 

Nebr.—State v. Davis, 64 Nebr. 499, 
90 NW 232; State v. Moores, 52 Nebr. 
634, 72 NW 1056. 

N. J.—Manahan v. Watts, 64 N. J. 
L. 465, 45 A 813; Miller v. English, 21 
INA) ule eae 

N. Y.—Peo. v. Perley, 80 N. Y. 624; 
Peo. v. Lacoste, 37. N.Y. 1923 (Peo.v. 
Keator, 169 App. Div. 368, 154 NYS 
1007; Peo. v. Farrington, 22 HowPr 
294. 

Oh.—Klick v. Snavely, 119 Oh. St. 
308, 164 NE 233; State v. Hay, Wright 


96; State v. Bimeler, 15 Oh. A. 365, 
32. O.. C. A. 225. 
Pa.—Com. v. Scott, 17 Pa. Dist. 76; 


Com. v. Durbin, 36 Pa. Co. 422; 
v. Filer, 13 PittsbLegJNS 286 

Porto Rico.—Peo. v. Gelpi, 32 Porto 
Rico 126. 

Vt.—State v. Zanleoni, 97 Vt. 212, 
122 A 495; Clark w., Wildy 85: Vt. 212, 
81 A 536, AnnCas1914C 661; State v. 
Hunton, 28 Vt. 594. 

Compare Ledbetter v. Reese, 147 Ga. 
710, 95 SE 209 (dictum that the bur- 
den is upon respondent). 

[a] Where relator claims that he 
was elected and that votes for him 
were not counted or that illegal votes 
were cast for defendant, he has the 
burden of proving his charges and 
showing that he received more legal 
votes than defendant. Tarbox v. 
Sughrue, 36 Kan. 225, 12 P 933; pth 
v. Lee, 171 N. C. 260, 88 SE 254; Burk 
v. Beecher, 101 Vt. 441, 144 A 200; 
State v. Galligan, 167 Wis. 487, 167 
NW 803. 

[b] Eligibility of relator must be 
established by him. State v. Bradt, 
170 Ind. 480, 84 NE 1084. 

68. State v. Heffernan, 243 Mo. 442, 
148 SW 90. 

69. Burke v. Beecher, 101 Vt. 441, 


Com. 


144 A 200. 

[a] Regularity of election will be 
presumed.—State v. Kupferle, 44 Mo. 
154, 100 AmD 265; State v. Hunton, 
28 Vt. 594. 

70. State v. Johnston, 173 Ind. 14, 
89 NE 393 (where the relator received 
neither a majority nor a plurality of 
the votes cast). 
ia v. Shawver, 30 Wyo. 366, 


McMillan v. State, 218 Ala. 602, 
119 S 652; Cummings v. State, 214 
Ala. 209, 1068S 852; Robinson v. State, 
212 Ala. 459, 102 S 693. 

73. State v. Harper, 94 Kan. 478, 
146 P 1169, AnnCas1917B 464; State 
a5 Black, (Tex. Civ. A.) 14 SW (2d) 

74 State v. Bray, (Mo.) 20 SW 
(2d) 56 [dist State v. Hogan, 163 Mo. 
43, 638 SW 378]; State v. St. Louis Col- 
lege of Physicians, etc., 317 Mo. 49, 
295 SW 537; State v. Haskell, 14 Nev. 
209. See Voorheis v. Walker, 227 
Mich. 291, 198 NW 994 (holding gen- 
erally that the burden of proof is on 
plaintiff to establish a ground of oust- 
er in a proceeding to dissolve a cor- 
poration wherein several grounds are 
alleged, some.relating to the incorpo- 
tion or organization and some relating 
to subsequent matters). 

75. State v. Sharp, 27 Minn. 38, 6 
NW 408; State v. Tillamook, 62 Or. 
332, 124 P 687, AnnCas1914C 483. 

76. Cal.—Peo. v. Volcano Canyon 
Toll Road Co., 100 Cal. 87, 34 P 522. 

Colo.—Lyons, ete., Toll Road Co. v. 
Peo., 29 Colo. 434, 68 P 275. 

Ill.-—Chicago City R. Co. v. Peo., 73 
Til. 541. 

Nebr.—State v. Lincoln Tract. Co., 
90 Nebr. 535, 134 NW 278. 

N. Y.—Peo. v. Utica Ins, Co., 15 
Johns. 358, 8 AmD 243. 

77. Peo. v. Baldridge, 267 Ill. 190, 
108 NE 49; McGahan v. Peo., 191 Ill. 
493, 61 NE 418; Peo. v. Bruennemer, 
168 Ill. 482, 48 NE 43; State v. Hogan, 
163 Mo. 43, 63 SW 378. 


78. Peo v. Crews, 2459 Tl 3885-02 
NE 245. 

79. Peo. v. Crews, supra. 

80. State v. Steele, 37 Minn. 428, 34 
NW 903 

81. Admissibility of evidence as af- 


fected by pleadings see supra § 73. 
82. See Evidence § 89 et seq. 


83. See cases infra this note. 
[a] Evidence held admissible.—(1)} 
Testimony, in a proceeding wherein 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


§ 76] 


ciency of evidence in civil actions generally** are 
deemed applicable in quo warranto proceedings ;*° 


public grounds are necessary, that the 
institution of the proceedings was 
procured in bad faith and for private 
purposes. State v. Wood, 13 Mo. A. 
139 [aff 84 Mo. 378] (proceeding to 
forfeit charter). (2) Acts of defend- 
ant, of the same nature as those 
charged, done after the filing of the 
information. Fraser v. State, 216 Ala. 
426, 113 S 289. (8) Testimony .of de- 
fendant denying facts testified to by 
witnesses for the state. Donovan v. 
State, 215 Ala. 55,109 S 299. (4) Affi- 
davits secured by the attorney-gener- 
al in his preliminary inquisition. 
State v. Carl, 120 Kan. 733, 245 P 150 
(subject to pertinent code provisions, 
the affidavits are competent evidence). 
(5) An amended certificate showing 
that the original, previously intro- 
duced in evidence, was erroneous. 
State v. Consolidated School Dist. No. 
2, 290 Mo. 134, 234 SW 54. (6) The 
record of drainage district organiza- 
tion proceedings as amended by reso- 
lutions passed after the filing of the 
petition for quo warranto and reciting 
facts relating to the formation of the 
district as they. should have appeared 
in the record of such formation, but 
which were omitted by oversight. 
Peo. v. Zellar, 224 Ill. 408, 79 NE 687. 
(7) Evidence challenging the juris- 
dictional findings of a county court in 
drainage district organization pro- 
ceedings. Peo. v. Zoller, 337 Ill. 362, 
169 NE 228. (8) A map showing the 
surface within the limits of the pre- 
tended municipal corporation, where 
it is admitted to be correct except as 
to portions designed to represent the 
area actually covered by the city. 
Ewing v. State, 81 Tex. 172, 16 SW 
872. (9) Evidence that the territory 
sought to be incorporated as a vil- 
lage had not, at the time the petition 
for incorporation was filed, the requi- 
site population. Poor vy. Peo., 142 I1l. 
309, 31 NE 676; Kamp v. Peo., 141 
Ill. 9, 30 NE 680, 33 AmSR 270. (10) 
Evidence that part of the property 
which was claimed to have been paid 
in for the capital stock of the corpo- 
ration in question was never actually 
deeded to the corporation. Floyd v. 
State, 177 Ala. 169, 59 S 280. (11) An 
oath of office signed by defendant. 
Perks v. Ash, (Ga.) 149 SE 207. (12) 
Testimony of a witness, having 
knowledge of the fact, as to user of a 
corporate office. Facey v. Fuller, 13 
Mich. 527. (13) A judgment of ouster 
from office of the person who made an 
appointment to the office in question. 
Peo. v. Anthony, 6 Hun (N. Y.) 142 
(judge who appointed clerk of court). 
(14) Evidence dehors the record to 
show that the petition for an election 
upon the question of a consolidation 
of school districts was not signed by 
the requisite number of voters. State 
v. Evans, 82 Or. 46, 160 P 140. (15) 
Oral evidence of persons present at a 
corporate meeting as to who were 
elected directors, where no record 
of the fact was kept. Partridge v. 
Badger, 25 Barb. (N. Y.) 146. (16) 
Evidence of conversations and trans- 
actions previous to an election, if they 
were connected with, and might have 
an influence upon, it. Com. vy. Woel- 
per, 3 Serge. & R. (Pa.) 29, 8 AmD 628. 
(17) Testimony tending to show the 
residence or domicile of a person who 
voted for defendant. Gower v. Carter, 
194 N. C. 2938, 139 SE 604. (18) Testi- 
mony of a voter, who voted for a 
candidate by his initials instead of by 
his christian name, as to whom he 
intended to designate by the name as 
entered upon his ballot. Peo. v. Sea- 
man, 5 Den. (N. Y.) 409. (19) Ballots 
cast at an election. State v. Shay, 101 
Ind. 36; State v. Owens, 63 Tex. 261. 
But see infra this note [b] (7). (20) 
The certificate of commissioners ap- 
pointed to recount ballots cast at an 
election. State v. Shay, 101 Ind. 36. 
[b] Evidence held inadmissible.— 


QUO WARRANTO 


(1) Evidence of the value of the 
shares of an old corporation one year 
after they were exchanged for shares 
of a new corporation, in a proceeding 
to forfeit the charter of the new cor- 
poration upon the ground that it was 
created for the sole purpose of accom- 
plishing a fictitious increase of the 
capital stock of the old corporation, 
by issuing to stockholders of the old 
corporation two shares in the new cor- 
poration for every share owned by 
them in the old corporation. State v. 
Citizens Light, ete., Co., 172 Ala. 232, 
55 S 1938. (2) Testimony, in a pro- 


ceeding for forfeiture of a ferryman’s 


franchise for failure to provide a safe 
and suitable boat and to which the 
county commissioners who granted 
the franchise are not parties, as to 
complaints made to the county com- 
missioners because of lack of service 
at the ferry (State v. Martin, 67 Mont. 
392, 219' P632), (3) as, well as the 
testimony of one of the county com- 
missioners stating what his personal 
opinion had been, when the applica- 
tion for a franchise was under consid- 
eration, as to defendant’s general fit- 
ness to run and operate a ferry (State 
v. Martin, supra), (4) and testimony 
of a witness that he has not heard 
any person justify the ferry service 
as conducted by defendant (State v. 
Martin, supra). (5) Testimony, in a 
proceeding attacking the validity of 
the organization of a consolidated 
school district, as to the result of an 
election held three months after the 
organization. State v. Bright, 298 Mo. 
335, 250 SW 599 (such election could 
have no possible bearing on the validi- 
ty of the election held for the purpose 
of organization). (6) Parol evidence, 
to show the appointment of an officer 
whose appointment is required by 
statute to be in writing. State v. Med- 
er, 22 Nev. 264, 38 P 668. (7) Ballots, 
where a constitutional provision pro- 
hibits their use in evidence other 
than in contested election cases. 
State v. Hamilton, (Mo.) 240 SW 445. 
(8S) A partial recount in an incom- 
pleted proceeding to determine elec- 
tion results. State v. Widule, 164 Wis. 
3, 157 NW 769. (9) Evidence of the 
appearance of defendant’s name on 
the registration list of a county, 
where it is sought to oust defendant 
from office on the ground of his de- 
linquenecy in the payment of taxes, 
such payment and registration are es- 
sential to his eligibility to hold office, 
and registration without payment of 
taxes is void. Shaw v. De Vane, (Ga.) 
151 SE 347. (10) Testimonial proof to 
establish that the true value of im- 
movables constituting the landed 
qualification of a councilor is greater 
than that carried on the valuation roll. 
Parent v. Bouffard, 56 Que. Super. 410. 
(11) Evidence that a person appointed 
to an office to succeed the relator pro- 
posed, without the relator’s knowledge 
or authority, to resign his rights for 
a certain sum. State v. Huff, 172 Ind. 
1, 87 NE 141, 139 AmSR 355. (12) 
Evidence to show that the duties of 
an Officer, are confidential, where such 
duties are purely statutory. Peo. v. 
Tobey, 153 N. Y. 381, 47 NE 800. 


84. See Evidenee §§ 1730-1806. 
85. See cases infra this note. 
[a] Weight of certificate.—(1) In 


an action to try title to office, a cer- 
tificate of election is only prima facie 
evidence. Head v. Hood, 214 Ala. 353, 
107 S 854; Magee v. Calaveras County, 
10 Cal... 376; State v. Shay, 101 Ind. 
36; Com. v. Reno, 25 Pa. Co. 442. (2) 
In an action by the people to vacate 
a corporate charter, the certificate 
of an official inspector that defendant 
has performed a particular duty ac- 
cording to the statute is not conclu- 
sive of that fact. Peo. v. Waterford, 
ete., Turnp. Co., 3 Abb. Dec. (N. Y.) 
580, 2 Keyes 327. 

[b] General sufficiency of showing 
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but in a few jurisdictions it is held that, in a quo 
warranto proceeding to remove a person from office 


by relator claiming office.—(1) “In an 
action in quo wakeranto brought by a 
person claiming to be entitled to an 
office wrongfully held by another, it is 
sufficient if the relator shows that 
he was duly and legally elected or ap- 
pointed to the office, and gives bond 
and otherwise qualifies, after the 
judgment of the court finding that he 
is entitled to such office, and that the 
same is wrongfully withheld from him 
by the defendant, and before he is in- 
ducted into office.’”’ State v. Rice, 96 
Oh. St. 574, 575, 117 NE 893. (2) “This 
is especially true where the relator 
has tendered bond as required by the 
statute, which bond has not been ap- 
proved for the reason that in the opin- 
ion of the officer authorized to ap- 
prove the same the relator was not 
legally entitled to the office.” State 
v. Rice, supra. (3) Evidence held in- 
sufficient see infra this note [d] (1). 

[c] Evidence held sufficient to: 
(1) Support a contention that ten -no- 
tices had not been posted within the 
physical limits of the boundaries of 
a proposed drainage district. Peo. v. 
Zoller, 337 Ill. 362, 169 NE 228. (2) 
Make out a prima facie case for de- 
fendant. State v. Deschutes County, 
8385 Or. 6615-0173) PR) 58s eG) esUustainae 
findings that respondent is not a bona 
fide social club. Canon City Labor 
Club v. Peo., 21 Colo. A. 37, 121 P 120. 
(4) Support findings of fact against 
defendant corporation. State v. Wil- 
liam J. Lemp Brewing Co., 79 Kan. 
705,..102 BP 504,29. URANS 44.) ©) 
Warrant a conclusion that a particu- 
lar corporation was extinct before a 
certain year. Adams v. Hannah, 
(Mass.) 165 NE 32. (6) Conclusive- 
ly show total nonuser of corporate 
franchise from a specified year to the 
date of the institution of the quo 
warranto proceeding. State v. Ameri- 
can Can Co., 319 Mo. 456, 4 SW (2d) 
448. (7) Show an abuse of power to 
grant degrees justifying forfeiture of 
a medical college charter. State vy. 
St. Louis College of Physicians, etc., 
317 Mo. 49, 295 SW 537. (8) Justify 
a conclusion that a school of medicine 
and surgery, organized under a stat- 
ute relating to benevolent associa- 
tions, was operated solely for private 
gain. State v. Kansas City College 
of Medicine, etc., 315 Mo. 101, 285 SW 
980. (9) Sustain a finding that a 
conveyance of realty by defendant 
corporation to one of its stockholders 
was colorable merely. State v. Three 
States Lumber Co., 274 Mo. 361, 202 
SW 10838. (10) Sustain a finding of 
a special commissioner as to the val- 
ue of a corporation’s real estate. 
State v. Bray, (Mo.) 20 SW (2d) 56. 
(11) Show unlawful usurpation of 
offices by defendants. Byrd y. State, 
99 Okl. 165, 226 P 362: (2) Sustain 
the burden of proof resting upon de- 
fendant of proving title to the office 
in question. Abbey v. Green, 28 Ariz. 
53, 235 P 150. (13) Show defendant’s 
defalcation in another office. State v. 
Evenson, 159 Wis. 628, 150 NW 984. 
(14) Show a user of office by defend- 
ant. State v. Hodge, 320 Mo. 877, 8 
SW (2d) 881; State v. Meek, 129 Mo. 
431, 31 SW 913. (15) Show that de- 
fendant had not been a resident of the 
city in question for one year next 
preceding his election. Peo. v. Kirk- 


patrick, 164 Ill. A. 328. (16) Show 
negligence, disregard of duties, and 
fraud of election judges, requiring 


the rejection of the vote of an entire 
precinct. Peo. v. Lindsey, 80 Colo. 
465, 253 P 465 [certiorari den 274 
U.S. 757 mem, 47 SCt 767 mem, 71 L. 
ed. 1336 mem]. (17) Show that the 
irregular counting of ballots in one 
ward by interested persons did not 
affect the result of the election. State 
v. Creston Mut. Tel. Co., 195 Iowa 
1368,191 NW 988. (18) Justify a find- 
ing that unindorsed ballots were those 
of absent voters. State v. Barnett, 
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upon the ground of his commission of an unlawful 
act working a forfeiture of office, the strong evidence 
which is necessary to convict in a eriminal case*® 
is required.** 

[§ 77] L. TrialS*—1. Scope of Inquiry and Pow- 
ers of Court®*—a. In General. In a quo warranto 


action or proceeding the scope of inquiry and deci- 


sion extends,®° and is limited,®! to the questions 
which have been put in issue by the pleadings.°®? 
Subject to this limitation; the court will decide all 
questions properly arising in the controversy and 
involved in the final result.?? 

Title to property cannot be litigated or determined 
im a quo warranto proceeding.®+ 

[§ 78] b. In Proceeding Relating to Corpora- 
tion.®® Matters held to be beyond the scope of in- 
quiry in a quo warranto proceeding brought to chal- 
lenge or terminate the existence of a public or pri- 
vate corporation, or a corporate franchise, include 
the motives or intentions of organizers or corpora- 
tors,®® the rights of stockholders,®’ the acts of stoek- 
holders who are not parties to the proceeding,’® tax- 
ation matters,®® and the existence of another corpo- 
ration.t Where an adjudication is made against 
defendant, the court has no power to determine that 
there has never been a de facto corporation,” or that 
its acts under color of its supposed charter are void.? 


182 Wis. 114, 195 NW 707. (19) War- 
rant a finding of mutilation of ballots. 
Peo. v. McIntyre, 196 App. Div. 44, 
187 NYS 897. (20) Prove that a wit- 


384, 125 NE 357; 


[a] 


QUO WARRANTO 


v. Golconda Northern R. Co., 
State v. Hannibal, 
etc., Gravel Road Co., 37 Mo. A. 496. 

“Court is not concerned in 


BoE Ee 


[§§ 76-79 
Ina proceeding involving the legality of the organ- 
ization of a district, it is immaterial whether partic- 
ular tracts of land, ‘inaccurately described in certain 
portions of the organization proceedings, are prop- 
erly within the district; ;* and where the district was 
established by an order or decree of court, the only 
question to be considered in a quo warranto proceed- 
ing is whether the court had jurisdiction.® 
In proceeding to oust foreign corporation, the ac- 
tion of the proper officials in refusing respondent’s 
application for a license to transact business in the 
state will not be reviewed,® nor will the contracts of 
the corporation made within the state be annulled.’ 
Alleged invalidity of city charter amendments 
adopted at an election may be inquired into,® and 
should be passed upon,® in a proceeding brought in 
pursuanee of a statute allowing it to be instituted 


wherever any material fraud or error has been com- 


mitted at an election upon a proposition. 
[§ 79] c. In Proceeding Relating to Office. In a 
quo warranto proceeding to test a person’s authority 
to exercise an office, the court may determine wheth- 
er defendant has the qualifications expressly required 
by constitutional or statutory provisions,!® and if 
illegality in his election is charged, the validity of 
the election may be examined in all respects’ concern- 
ing the office involved,1! it being permissible,!? ex- 
290 Ill.| inary college in good standing, the 
court will determine whether ne ap- 


pointee is a graduate of a veter- 
inary college, but will not disturb the 


cere f'n, 


ness who was not qualified to vote, 
and who testified that he voted for 
complainants, in fact voted for de- 
fendant. State v. Zanleoni, 97 Vt. 212, 
122 A 495. 

{d] Evidence held insufficient to: 
(1) Establish the right or title of 
plaintiff or relator to the office in con- 
troversy. Whitten vy. Chapman, 45 
Ida. 653, 264 P 871; Smith v. Lee, 171 
N. C. 260, 88 SE 254; State v. Bimeler, 
15 Oh. A. 365,.32 O, C. A. 225; Burke 
v. Beecher, 101 Vt. 441, 144 A 200. (2) 
Show that respondent had ceased to 
be a resident of the county in and 
for which he had been elected. State 
v. Hays, 105 Minn. 399, 117 NW 615. 
(3) Show that defendant willfully 
misconducted himself in office or will- 
fully neglected to perform the duties 
imposed upon him by law. State v. 
King, 126 Kan. 683, 271 P 274. 

86. Degree of proof necessary to 
conviction see Criminal Law § 1590. 


87. Peo. v. Manescau, 33 Porto Rico 
703. - 
88. Trial generally see Trial [38 


Cye 1238]. 
89. Cross references: 
Grounds for dismissal of proceeding 
see supra §§ 32, 33. 
Matters considered upon: 
Appeal see infra § 88. 
Application for leave to institute 
proceeding see supra § 27. 
Scope and extent of relief see infra 


§§ 83-85. 
90. Dennistoun y. Davis, (Minn.) 
229 NW 353; 


Weinberger v. Hilfman, 
(N. J. Sup.) 148 A 176. 

_[{a] “Under modern practice, quo 
warranto is practically only another 
method of trying out the issues in a 


lawsuit.” Dennistoun vy. Davis, 
(Minn.) 229 NW 353, 356. 

91. State v. Cincinnati, .23 Oh. St. 
445; State v. Pease, (Tex. Civ. A.) 


147 SW 649. 

92. Issues see supra § 73. 

93. Taggart v. Perkins, 73 Mich. 
303, 41 NW 426; Atty.-Gen. v. Amos, 
60 Mich. 372, 27 NW 571; Peo. v. 
Holihan, 29 Mich. 116; Peo. v. May- 
nard, 15 Mich. 463; Peo. v. Jackson, 
etc., Plank Road Co., 9 Mich. 285. 

94. Gulf Lines Connecting R. Co. 


this proceeding with the title to the 
real estate involved.’ Peo. v. Toledo, 
ete) Ro Co. 1280 il. 495, 505,) Lit NE 
701, AnnCas1918D 224. 

Quo warranto to recover possession 
or enforce forfeiture of property see 
supra §§ 10 

95. Constitutionality of statute see 
Constitutional Law §§ 202, 


96. Peo. v. Miller, 304 Til. 279, 136 
NE 674; State v. Beck, 81 Ind. 500. 
97. State v. Union Cent. L. Ins. Go. 


38 Oh Cixi CRON: pset4onoaOle Cir 
Ct. 262 [aff 84 Oh. St. 459 mem, 95 NE 
1156 mem]. 

98. State v. Missouri Pac. R. Co., 
241 Mo. 1, 144 SW 863. 

99. State v. Carterville, (Mo. A.) 
183 SW 1093. 

1. Westcott v. Passaic Paid Fire- 
men’s Relief Assoc., 91 N. J. L. 501, 
103 A 817. 

2. Society Perun v. Cleveland, 43 
Oh. ‘St. 481, 3 NE 357. 

3. Society Perun v. Cleveland, su- 
pra. 

4. Peo. v. Hartquist, 315 Ill. 228, 
NE 140. 

5. Peo. v. Wells, 291 Ill. 584, 586, 
126 NE 575; State v. Mississippi, etce., 
Drain. Dist., 292 Mo. 696, 238 SW 446. 

“In the proceeding by information 
in the nature of quo warranto the only 
question that could be considered by 
the circuit court was whether the 
county court had jurisdiction of the 
parties and of the subject matter of 
organizing the drainage district.” 
Peo. v. Wells, Supra. 

6. State v. Kansas Natural Gas Co:, 
71 Kan. 785, 81 P 806. 

Quo ‘warranto to oust foreign cor- 
poration generally see Corporations § 
4000. 


7. State v. American Book Co., 65 
Kan. 847, 69 P 563. 

8. Sprister v. Sturgis, 242 Mich. 
68, 218 NW 96. 

9. Sprister v. Sturgis, supra. 

10. Peo. v. Woodbury, 14 Cal. 43; 
Brady v. Howe, 50 Miss. 607; Royall 


v. Thomas, 28 Gratt. (Va.) 130, 26 
AmR 335. And see State v. Kuhns, 27 
Del. 416, 89 A 1 (in quo warranto to 
determine whether an appointee of 
the governor is a graduate of a veter- 


governor’s decision that the college 
is one in good standing); State v. 
Scott, 307 Mo. 250, 270 SW 382 (where, 
by reason of a school district not be- 
ing a party to the proceeding, the 
court cannot properly pass upon the 
legality of an extension of bound- 
aries of the district, it would also be 
improper to determine that an in- 
dividual holding the office of director 
is ineligible because he is a resident 
of annexed, rather than the original, 
territory of the district). 

[a] Settlement may be impeached 
where settlement for taxes which a 
former officer has, or should have, 
collected is necessary to render him 
eligible for another term. Lenoir 
County v. Taylor, 190 N. C. 336, 130 
SE 25. 

a Ala.—Echols v. State, 56 Ala. 

Ind.—State v. Shay, 101 Ind. 36; 
Covington, etc., Plank-Road Co. v. 
Moore, 3 Ind. 519. 

Meee ——Moore v. Caldwell, Freem. 

Nev.—State v. Sadler, 25 Nev. 131, 
tae 284, 59 P 546, 63 P 128, 83 AmSR 

N. H.—Osgood v. Jones, 60 N. H. 


543. 

N. J.—State v. 
Clerk, 25 N. J. L. 354 

N. Y.—Péo. v. McCauslana, 54 How 
PyYPdoile 

N. C.—Davis v. Moss, 81 N. C. 303; 
Saunders v. Gatling, 81 N. C. 298. 

12. State v. Deschutes County, 88 
Or. 661, 173 P_158; State v. Meilke, 
81 Wis. 574551 NW 875; State v. 
Pierpont, 29 Wis. 608; Atty.-Gen. Vv. 
Barstow, 4 Wis. 567; Atty.-Gen. y. 
Ely, 4 Wis. 420. See Gainer v. Dunn, 
29 R. I.. 239, 69 A 851 [reh den 29 R. 
IT. 232, 69 A 336] (questions of law, 
but not those of fact, involved in 
the determination of the board of can- 
vassers and registration as to the 
result of an election may be reviewed 
and considered by the supreme court). 

[a] Correctness of declaration of 
result by the board of convassers may 
be investigated. State v. Midgett, 151 
N. C. 1, 65 SE 441. 

{b] Court tries true merits of con- 
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cept in some jurisdictions,+* to go behind the returns 
or certificates and, except in some jurisdictions,** 
to extend the inquiry even to the ballots.‘° If a for- 
feiture is claimed by reason of facts arising subse- 
quent to a valid election, the court may inquire there- 
into,!® although misconduct is charged which con- 
stitutes a criminal offense of which defendant has 
not been convicted;'* but the question whether one 


person has forfeited his right to the office of judge 


cannot be determined in a quo warranto proceeding 
against another person chosen judge pro tempore ;*® 
and in some states charges of misfeasance in office 
cannot be tried by the highest court of the state.t® 
In adjudging the right to hold public office, the court 
considers only the title,?° and there is no adjudica- 
tion of official rights ;?1 and, conversely, if the pur- 
pose is to determine the right of an officer to exercise 
a particular function, the legality of his election is 
not subject to inquiry.?? Matters which are merely 
collateral will not be investigated,?* nor will matters 
which are entirely outside the scope of the action be 
decided.?* Where respondent’s title rests on an ap- 
pointment, the court will not go back of the power 
of appointment to inquire into the title of the ap- 
pointing officer,2®> nor into his reasons and motives 
for making the appointment.?® However, the ju- 
risdiction of a. board to make an appointment may 
be inquired into.?* 

Legal existence of office or body. In some juris- 
dictions it is held that, in an action against. an in- 
dividual for exercising unlawfully an office in a 
municipality, not only the question of the legal ex- 
troversy, “namely, whether the in- 
cumbent has been legally elected, not 
merely the question whether he has 
by the various other tribunals having 
to do with an election been decided 


to be so elected.’ State v. Raisler, 
133 Wis. 672, 675, 114 NW 118. 


tions; 


75 SE 880. 
25. 


13. Com. v. Baxter, 35 Pa. 263. 163 P 784; 

14. State v. Francis, 88 Mo. 557;|199, 8 P 171. 
State v. Mason, 77 Mo. 189; State v. 
Wade go ow NLOse 9.1. ny 23d 

15. Peo. v. Londoner, 13 Colo. 303, 27. 
22 P 764, 6 LRA 444; State v. Baker,| (Reprint) 109, 
3b) Nev. 300,, 129 P 452. Baxter. Vv. 23. 


Ellis, 111 N. C. 124, 15 SE 938, 17 LRA 


382; State v. Deschutes County, 88 Or. 29. 


QUO WARRANTO 


the other is that the persons 
holding the office or exercising its du- 
ties at the time the defendants were 
appointed are not before the Court.” 
92 S. C, 409, 412, 


State v. Smith, 53 Mont. 341, 
State v. Horton, 19 Nev. 


oe State v. Adams, 2 Stew. (Ala.) 


State v. Whitten, 


State v. McClymon, 7 Oh. Dec. 
1 CincLBul 116. 
State v. Coffee, 59 Mo. 59; 
a 86. 

State v. Coffee, 59 Mo. 59; Peo. 


v. Carpenter, 24 N. 


[51 C..5.J 389 


istence of the office,?8 but also that of the corpora- 
tion itself?® may be tried and decided; but ‘in other 
jurisdictions it is held that the invalidity of an ordi- 
nance establishing a township office cannot be adju- 
dicated in a quo warranto proceeding to try title to 
the office.2° In a proceeding to test the right to an 
office in a private corporation, the inquiry may ex- 
tend to the validity of the statute authorizing the 
office,?? but not to the validity of the charter of the 
corporation.®? 

Matters pertaining to relator. Where the relator 
is a claimant of the office, the only question presented 
is whether he or respondent has the right, to the of- 
fice.38 

[§ 80] 2. Mode of Trial. Ordinarily issues of 
fact in a quo warranto action or proceeding may be 
submitted to a jury for trial;?+ but immaterial is- 
sues need not be submitted;?° a question of intent 
should be withheld from the jury where any deduc- 
tion could rest only upon conjecture, and not upon 
any reasonable inference;?° if the facts are con- 
ceded, there is nothing for a jury to try;?’ and the 
affirmative charge may be given, or a verdict may 
be directed, for the state or people where the evi- 
dence in behalf of plaintiff is direct, positive, and un- 
disputed*® and there is no evidence of a defense*® 
or the evidence of a defense is insufficient to go to 
the jury.*? On a trial before a jury, the right to 
open and close lies with the party who has the bur- 
den of proof;*! and instructions should be given in 
accordance with the rules governing instructions in 
ordinary actions.** Where the trial is before the 
termining whether jurisdiction to re- 
move existed. Peo. v. Shawver, 30 
Wyo. 366, 222 P11. (2) Where a re- 
moval is allowable only for cause, the 
sufficiency of the cause is reviewable 
by the courts on quo warranto. Burke 
v. Jenkins, 148 N. C. 25, 61 SE 608. 

34. Latham y. Peo., 95 Ill. A. 528; 
State v. Allen, 5 Kan. 213; Merritt v. 
State, 42 Tex. Civ. A. 495, 94 SW 372; 


State v. McDonald, 108 Wis. 8, 834 NW 
171, 81 AmSR 878. 

[a]. Evidence held sufficient for 
submission to jury.—Gower v. Carter, 
194 .N.,.C. 2938, 1389 SE 604. 

[b] Werdict.—(1) A special verdict 


Peo. 


661, 173 P 158. 
Ballots as admissible in evidence 
see supra § 76. 


16. See cases infra note 17. 
17. State v. Trinkle, 70 Kan. 396, 78 
P 854; Com. v. Walter, 83 Pa. 105, 24 


AmR 154; Com. v. Allen, 70 Pa. 465. 
Conviction as condition precedent to 
action or ‘proceeding see supra § 21. 


18. State v. Rea, 104 Kan. 148, 177 
P 528. 
19. State v. Bergeron, 156 Minn. 


276, 194 NW 624. 

20. State v. Broatch, 68 Nebr. 687, 
94 NW 1016, 110 AmSR 477. 

21. State v. Broatch, supra. 

22. Com. v. Kempsmith, 13 Pa. Co. 


667. 
State v. Gleason, 12 Fla. 190. 

[al Statute collaterally involved 
cannot be attacked as unconstitution- 
al. Peo. v. Nelson, 133 Ill. 565, 27 NE 
217; Peo. v. Whitcomb, 55 Ill. 172. 

24. State v. Whitten, 92 S. C. 409, 
75 SE 880. 

[a] Wacancy in office.—‘‘There are 
two reasons why the Court cannot le- 
gally decide nor with propriety ex- 
press an opinion as to whether there 
were any vacancies in the office when 
the defendants were appointed, or 
whether the persons who were exer- 
cising the duties of the office before 
the appointment of the defendants 
have since made the offices vacant by 
abandonment or otherwise. The first 
reason is that those questions are 
entirely outside the scope of the ac- 


v. Carpenter, 24 N. Y.- 86. 

30. Bors v. Davis, 6 N. J. Misc. 
793, 142 A 760. : 
aa Govt. v. Springer, 50 Philippine 

oJ. 

32. Com. v. Yetter, 190 Pa. 488, 43 
AY 226% > Com: jv.. Morris, 1) Phalla.. (eas) 
411; Reg. v. Taylor, 11 A. & E. 949, 39 
ECL 499, 113 Reprint 675; Reg. v. 
Jones, 8 L. T. Rep. N. S. 503. 

33. Salisbury v. Croom, 167 N. C. 
223, 88 SE 354. 

[a] Court is required to determine 
not only the title of respondent to the 
office in question, but also the title 
of the relator to the same office. Bul- 
lock v. Biggs, 78 N. J. L. 63, 73 A 69. 

[b] Excuse for ineligibility.—In a 
proceeding to test the right of defend- 
ant to hold over the office of county 
superintendent of public schools, in 
which the relator claims that he was 
duly elected to the office, but defend- 
ant claims that the relator did not 
have the certificate of the board of 
education required by statute, and 
hence was ineligible, the court cannot 
consider the relator’s contention that 
his failure to have a certificate was 
due to a mistake in an examination 
question presented to him, which, if it 
had been correctly stated, he would 
have answered correctly, and received 
a certificate. State v. Evans, 122 
Tenn. 184, 122 SW 81. 

[c] Where relator was removed 
from office (1) the court may inquire 
into the facts for the purpose of de- 


may be had as to particular material 
facts. Washington, ete, Turnpike 
Road v. State, 19 Md. 239: State v. 
Rosenthal, 123 Wis. 442, 102 NW 49. 
(2) Merely to prepare a form of ver- 
dict so as to enable the jury to make 
findings in accordance with a statute 
providing that, where there is more 
than one distinct cause of removal 
alleged against an officer, the jury 
shall by their verdict say which cause 
they find sustained by the evidence, 
and which are not sustained, does not 
violate the statute. Reeves vy. State, 
(Civ. A.) 258 SW 577 [rev on other 
grounds 114 Tex. 296, 267 SW 666]. 
Right to jury trial see Juries § 63. 


A oon. State v. Robertson, 5 Tenn. Civ. 
"36. State v. Acker, 142 Wis. 394, 


125 NW 952, 20 AnnCas 670. 


37. State v. Wilson, 121 N, C. 425, 
28 SE 554. 


r Bo, Harris v. State, 215 Ala. 56, 109 
39. Harris v. State, supra. 
40. Peo. v. Drainage Comrs. Union 


Dist. No. 1, 282 Ill. 514, 118 NE 742. 

41. Atty.-Gen. v.)’ May, 99 Mich. 
538, 58 NW 483, 25,.LRA 325; Peo. v. 
Platt 1UIN. A Ys 159), 22 SN OS fertete 
50 Hun 454, 3 NYS 367]. 

42. Elston, etc., Gravel Road Co. v. 
Peo., 96 Ill. 584. 

[a] Instructions held proper or 
not erroneous.—Perks v. Ash, (Ga.) 
149 SE 207; Peo. v. McIntyre, 193 App. 
Div. 44, 187 NYS 897. 
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court alone, a material issue should not be ignored: 


in the findings of fact.** 

Original proceeding in appellate court. In a pro- 
ceeding brought originally in the highest court of the 
state, the court tries the facts,** as well as deter- 
mines the law.t® When a commissioner has been 
appointed, his findings of fact are advisory only,*® 
and the court has ample power to go behind the find- 
ings and examine the evidence*’? not only where ex- 
ceptions to the findings are filed,** but even where the 
findings are in favor of defendant as to a particular 
cause of action and counsel for the state concedes 
that the evidence is not sufficient to support that 
cause of action.*® In some jurisdictions the case 
may be sent down to the circuit court of the county 
where the controversy arose, for the trial of issues.°° 

Literacy examination. Where quo warranto pro- 
ceedings are brought to unseat an officer because he 
cannot read and write, he is not obliged to submit to 
an examination in reading and writing before the 
judge during the trial.°+ 

{§ 81] M. New Trial. A new trial may be grant- 
ed in a quo warranto proceeding;°? in this respect 
the proceeding stands upon the same footing as civil 
cases generally.°? A motion for a new trial should 
be timely,®* and it will not be granted where it ap- 
pears at the time of the motion that the term of the 
office which is being litigated has expired.°®°® 

Newly discovered evidence. If a new trial is 
sought on the ground of newly discovered evidence, 
it must be shown that the newly discovered evidence 
is of such a character as seriously to affect the re- 
sultse° 

Verdict against evidence. A new trial will not be 
granted on the ground that the verdict is against the 


Instructions to jury in civil actions 56. 


generally see Trial [88 Cyc 1594]. 57. 
43. State v. Pease, (Tex. Civ. A.) 
147 SW 649. ments 33 C. J. p 1042 
44. State v. Barker, 119 Kan. 853, 
241 P 253. et seq. 
45. State v. Barker, supra. 59. 
46. State v. Barker, supra; State 


QUO WARRANTO 


Peo. v. Sackett, 14 Mich. 320. 
Peo. v. Sackett, 14 Mich. 243. 


Decree generally see Equity § 820 61. 


Dismissal of proceeding or re- 
fusal to proceed to judgment see su- 


[§§ 80-82 


evidence, unless the impropriety of the verdict is 
clearly shown.°* 

[§ 82] N. Judgment and Enforcement Thereof** 
—1. Propriety and Validity.°® A judgment of oust- 
er from the franchise or office involved is proper 
when it is made to appear that defendant’s use or 
occupaney is illegal,®® or, in jurisdictions wherein 
the burden of proof rests upon defendant,°* when 
he fails to sustain his plea by proof showing his 
right or title to the office or franchise in question.°* 
Also, in some jurisdictions, the state is entitled, with- 
out making proof of the facts set out in the petition 
or information, to a judgment of ouster against de- 
fendant where he defaults by failing to appear or 
answer ;°* but in other jurisdictions proof must be 
made to sustain a judgment in ease of. default;°* 
and in still other jurisdictions statutes relating to 
judgments by default against corporations in per- 
sonal actions do not apply to quo warranto proceed- 
ings to oust a corporation from the exercise of its 
franchise.®> If defendant appears and pleads, a 
trial of the issues must be had, before the court will 
be authorized to enter a judgment of ouster,®® unless 
defendant withdraws his plea,®* or it is insufficient®*® 
and a demurrer thereto is sustained.®® The judg- 
ment cannot be sustained where it is not responsive 
to the pleadings,*° as where it is against respond- 
ents as officers of an unincorporated body and the 
issue raised by the pleadings is whether the relators 
are entitled to the offices in an incorporated body 
which are claimed and held by respondents.‘ 

When actual legal results of election are duly es- 
tablished by pleadings.or proofs in a proper quo 
warranto proceeding, it is the duty of the court to 
award judgment in accordance with the law and the 


holding the office, even though the re- 
lator is not entitled to the office. 


58. Judgment generally see Judg- eure v. Harmon, 115 Me. 268, 98 A 


04. 


See supra § 75. 

62. Peo. v. Thomas, 201 Ill. A. 350; 
Peo. v. Andrews, 200 Ill. A. 479; Peo. 
Vv. (Paynter, 197 sill Ant 7 Sis" Weeoumnur 


v. Foley, 107 Kan. 608, 193 P 361. 

47. State v. Barker, 119 Kan. 853, 
241 P 253; State v. Foley, 107 Kan. 
608, 193 P 361. 

48. State v. Foley, supra. 

49. State v. Barker, 119 Kan. 853, 
241 P 253 (so stating, but treating the 
cause of action as in effect withdrawn, 
in view of the attitude of plaintiff’s 
counsel and the conclusion reached by 
the court upon another cause of ac- 
tion). 

50. Peo. v. Koppelkom, 16 Mich. 61; 
Peo. v. Cicott, 15 Mich. 326; Peo. v. 
Sackett, 15 Mich. 315. 

[a] “Practice in reviewing trials 
upon issues in these cases, is not pro- 
vided for in this state by either stat- 
ute or rule of court; and it must 
therefore be governed by that at the 
common law.” Peo. v. Sackett, 14 
Mich. 243, 247. i 

51. Leduc v. Cyr, 57 Que. Super. 
507. 

52. Rex v. Francis, 2 T. R. 484, 100 
Reprint 261. 

53. Peo. v. Sackett, 14 Mich. 243. 

New trials in civil actions gener- 
ally see New Trial 46 C. J. p 46. 

54. Peo. v. Plymouth Plank Road 
Co., 32 Mich. 248. 

[a] Motion should be made at 
same term that the report of the trial 
is filed, where there is ample time to 
make it before the close of the term. 
Peo. v. Plymouth Plank Road Co., 32 
Mich, 248. 

55. State v. Tudor, 5 Day (Conn.) 
329, 5 AmD 162. 


pra §§ 32-34. 

60. Ala.—Jackson v. State, 143 Ala. 
145, 42 S 61. 

Colo.—Peo. v. Sabin, 75 Colo. 545, 
2209-565. 

Me.—Reed v. Cumberland, ete., Ca- 
nal Corp., 65 Me. 132. 

Mass.—Com. vy. Union F. & M. Ins. 
Co., 5 Mass. 230, 4 AmD 50. 


Nebr.—State v. Atchison, etce., R. 
Co., 38 Nebr. 437, 57 NW 20. 
N. J.—Turtur v. Turley, 103 N. J. 


L. 526, 138 A 209; 
44N. J. L. 667. 

Oh.—State v. Houpt, 98 Oh. St. 451, 
121 NE 695. 

Pa.—Com. v. Schwartz, 257 Pa. 159, 
LOMAS 9: 

Tex.—Cole v. State, (Civ. A.) 163 
SW 353 [writ of error dism 106 Tex. 
472, 170 SW 1036]. 

[a] Ouster is proper judgment (1) 
against the occupant of an office who 
is disqualified, although there is no 
opposing claimant (Peo. v. Howlett, 
94 Mich. 165, 53 NW 1100); (2) or al- 
though the usurpation charged is not 
continued to the time of trial (Ham- 
mer v. State, 44 N. J. L. 667; Rex v. 
Williams, W. Bl. 93, 96 Reprint 51); 
(3) or where a foreign corporation 
alleges by a supplemental answer that 
it has withdrawn from the state, and 
tenders the cost of the proceedings 
(State v. New York Mut. L. Ins. Co., 
(Kan.) 51 P 881). (4) In a proceed- 
ing in behalf of the state to test re- 
spondent’s right and title to a public 
office, there should be a judgment of 
ouster, if respondent is wrongfully 


Hammer v. State, 


Hennessey, 184 Ill. A. 71. 

[a] Where respondent relies sole- 
ly upon constitutionality of statute, 
and no issue of fact is involved, it is 
proper for the court, upon adjudging 
the statute to be unconstitutional, to 
enter a judgment of ouster against re- 
spondent. Hall v. Tarver, 128 Ga. 410, 
57 SE 720. 

63. Peo. v. Robertson, 27 Mich. 
116; State v. McCann, 88 Mo. 386; 
rane Ve Kearny il dR es peo A mac ae 

[a] Petition must set out all ma- 
terial facts in order to justify a judg- 
ment by default. State v. American 
Eclectic Medical College, 6 Oh. Dec. 
(Reprint) 844, 8 AmLRece 422. 

Refusal to plead after overruling of 
hemne Ese to information see supra § 

64. Searcy v. Grow, 15 Cal. 117. 

[a] If relator asks to be installed 
in office, evidence in support of his 
claim will be required. Atty.-Gen. v. 
Barstow, 4 Wis. 567. 

65. Atty.-Gen. v. Delaware, 
RCO; ne ouIN ed lac Oue 

66) Raul av. Reo.) S22 eles oe 
v. Brown, 34 Miss. 688; 
Sparks, 6 Whart. (Pa.) 416. 

67. Peo: v. O'Connor, 289 Til) 272, 
87 NE 1016. 

68. See supra § 62. 

69. See supra § 71. 

70. State v. Mansfield Special Road 
Dist., 299 Mo. 668, 253 SW 714; Com. 
v. Grim, 255 Pa. 40, 99 A 156. 

71. Com. ‘v. ‘Grim, supra: 


etc.,; 


State 
Com. v. 


ee eeeeeeemrrrr>®0OOOOwO—————RR as 
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established facts.*? 

Judgment on verdict. Defendant is entitled to a 
judgment in his favor and against the state where a 
verdict has been rendered in his favor in a proceed- 
ing instituted by the attorney-general, in his official 
capacity, on behalf of the state.7* 

Time of rendition. Under a statute providing that 
the court shall be open at all times for the granting 
of orders in quo warranto proceedings,** a judgment 
against respondent is not void or irregular because 
rendered at a time other than during the regular 
term of the court.7° 

Form and surplusage. <A judgment is open to erit- 
icism where it is informal’® or is so worded as to 
create uncertainty as to whether or not it is a judg- 
ment of ouster in favor of the people;7" but it is 
not vitiated by recitals therein of matters not in is- 
sue,’® as such recitals may be rejected as surplus- 
age.?° 

[§ 83] 2. Scope and Extent of Relief—a. In Gen- 
eral. The relief to be granted in a quo warranto 
action or proceeding does not necessarily depend 
upon the prayer for relief®® or the relator’s theory 
of appropriate relief,*! but rather upon the general 
purpose of the proceeding,®? the allegations of the 
complaint,*? and the evidence.*+ It is sometimes 
stated that the character of the judgment is largely 
within the discretion of the court.®® 

Fine. Where a judgment of ouster is rendered, 
a fine may be imposed upon defendant,®* and in some 


72. Kitching v. State, 64 Fla. 334, 


59 S19 
73. McCran v. Plainfield Union 


87. 


QUO WARRANTO 


H, 113, 59 A 620, 6 AnnCas 462; Ever- 
et v. Roe, 26 N. J. L. 215. 
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jurisdictions a substantial fine may be imposed,** 
but ordinarily the fine will be omitted** or limited 
to a nominal amount.®® 

In proceeding under ancient common-law writ of 
quo warranto, a judgment for the king was that the 
franchise be seized in his hands,®® if it was of such 
a nature as to subsist in his hands,®! and, if not, the 
judgment was merely one of ouster.°* In case of 
judgment for defendant, he was allowed the fran- 
chise.°? 

[§ 84] b. In Proceeding against Corporation. In 
a proceeding against a corporation, the court may en- 
ter a judgment of ouster as to the corporate fran- 
chise, or merely as to particular powers;°* and if the 
corporation is dissolved, the court may order inciden- 
tally that the officers shall no longer exercise the 
functions of their offices ;°° but the forfeiture of the 
franchises of the corporation and the ouster of its 
officers from the exercise of official power constitute 
the limits of the relief which may be granted.?° 

[§ 85] c. In Proceeding against Incumbent of Of- 
fice. When granting relief against one exercising an 
office, the court will go no further under its common- 
law powers than to oust the wrongful possessor of 
the office,?? and will not give possession thereof to 
the relator or any other person,°®® or order respond- 
ent to deliver the records and equipment of the office 
to the relator;°® but, under statutes so providing, 
the relator,” or a claimant joined as defendant un- 


ceding that a judgment of ouster as 
to a particular franchise or power may 


Water Co., 103 N..J. L. 243, 136 A 204. 


74. See statutory provisions. 

75. Jackson v. State, 143 Ala. 145, 
42 S 61. 

76. Peo. v. Miller, 144 Ill. A. 630. 

77. Peo. v. Miller, supra. 

78. Schaefer v. Peo., 20 Ill. A. 605. 

79. Schaefer v. Peo., supra. 

80. Standard Oil Co. v. Missouri, 


224 WU. S. 270, 32 SCt 406, 56° Li. ed. 
760, AnnCas1913D 936 [aff 218 Mo. 1, 
116 SW 902]; Canon City Labor Club 
Ve mPeo cs Colon pAtrrs 7) 1121) SP 2/0): 
State v. York Light, etc., Co., 113 Me. 
144, 93 A 61. 

81. State v. Birmingham "Water 
Works Co., 185 Ala. 388, 64 S 23, Ann 
Cas1916B 166. 

82. State v. 
Works Co., supra. 

83. Canon City Labor Club v. Peo., 
21ColowAy 31, 121° P120> "State v. York 
Light, ete., Co., 113 Me. 144, 93 A 61. 

84. Canon City Labor Club v. Peo., 
DI COlOn Avesup lal Pit 2O0Re State ve 
ere Light, etc., Co., 118 Me. 144, 93 


Birmingham Water 


85. State v. St. Louis First Nat. 
Bank, 297 Mo. 397, 249 SW 619, 30 
ALR 918 


Discretion as to: 
Cy eet of proceeding see supra § 


Refusal of leave to institute proceed- 

ing see supra § 27. 

86. Standard Oil Co. v. Missouri, 
224 U. S. 270, 32 SCt 406, 56 L. ed. 760, 
AnnCas1913D 936 [aff 218 Mo. 1, 116 
SW 902]; Com. v. Union F. & M. Ins. 
Co., 5 Mass. 230, 4 AmD 50; Davis v. 
Davis Ne de Lan 203) 5 oh) ear 218% 
Bownes v. Meehan, 45 N. J. L. 189; 
State v. Sengstacken, 61 Or. 455, 122 
P 292, AnnCas1914B 230. 

[a] Originally defendant might be 
fined, as well as ousted, if the issue 
was found against him in a proceeding 
by information in the nature of quo 
warranto. Peo. v. Fullenwider, 329 
Ill. 65, 160 NE 175; Atty.-Gen. v. Sul- 
livan, 163 Mass. 446, 40 NE 843, 28 
LRA 455; State v. Kent, 96 Minn. 255, 
101 NW 948, 1 LRANS 826, 6 AnnCas 
905; State v. Moores, 56 Nebr. 1, 76 
NW 530; Meehan vy. Bachelder, 73 N. 


Standard Oil Co. v. Missouri, 
22450. S.270) 32 SCt 406, 56... ed: 760; 
AnnCas1913D 936 [aff 218 Mo. 1, 116 
SW 902] (in Missouri). 

88. State v. McAdoo, 36 Mo. 452; 
State v. Bernoudy, 36 Mo. 279; St. 
Stephen Church Cases, 11 NYS 671, 
25 AbbNCas 253; State v. Kearn, 17 
Rel 39t) 2274322, 10182 

[a] Where defendant acted from 
mistaken views, and without evil in- 
tent, the court will forbear imposing 
a fine. State v. McAdoo, 36 Mo. 452; 
State v. Bernoudy, 36 Mo. 279. 

s9. Atty.-Gen. v. James, 74 Mich. 
LES 7 NW 167;. State v. Brown, 5 

[a] In progress of time the fine 
fell to a nominal amount and its im- 
position was finally discontinued in 
England, although the practice still 
prevails in some of the American 
states. . State v. Anheuser-Busch 
Brewing Assoc., 76 Kan. 184, 90 P 777. 

[b] In absence of bad faith or 
some affirmative wrong, a penalty 
should, if imposed, only be nominal. 
Atty.-Gen. v. James, 74 Mich. 733, 42 
NW 167. 

90. State v. Ashley, 1 Ark. 279. 

91. State v. Moores, 56 Nebr. 1, 76 
NW 530; State v. Elliott, 13 Utah 200, 
44 P 248. 

92. State v. Moores, 56 Nebr. 1, 76 
NW ae State v. Elliott, 13 Utah 200, 


44 P j 
93. State v. Ashley, 1 Ark. 279. 
94. I1ll.—Peo. v. Toledo, etc., R. Co., 


a Ill, 495, 117 NE 701, AnnCas1918D 


Ind.—State v. Portland Natural 
Gas, etc., Co., 153 Ind. 483, 53 NE 1089, 
74 AmSR 314, 53 LRA 413. 

Kan.—State v. Coffeyville, 78 Kan. 
599, 97 P 372, 130 AmSR 386. 

Me.—State v. Old Town Bridge 
Corp., 85 Me. 17, 26 A 947. 

Mass.—Malone v. New York, etc., R. 
Co., 197 Mass. 194, 83 NE 408. 

N. Y.—Peo. vy. Rensselaer Ins. Co., 
38 Barb. 323. 

Oh.—State v. Hocking Valley R. Co., 
raroh: Cir Cty Naoe49 ese Oh Ciry Ct 

See State v. Mansfield Special Road 
Dist., 299 Mo. 668, 253 SW 714 (con- 


be rendered in a case permitting a 
segregation of franchises or powers, 
but holding the power in question to 
be indivisible). 

[a] Foreign corporations may be 
prohibited by a general ouster from 
committing particular illegal acts. 
State v. St. Louis First Nat. Bank, 297 
Mo. 397, 249 SW 619, 30 ALR 918. 

95. State v. Bradford, 32 Vt. 50. 
State v. Mansfield Special Road 
Dist., 299 Mo. 663, 253 SW 714. But 
see Peo. v. Michigan Sanitarium, etc., 
Assoc., 151 Mich. 452, 115 NW 423 
(dictum that if a judgment of ouster 
is rendered, the court may take con- 
trol of the property of the corporation 
until Such a decree as will do justice 
is made). 

[a] Judgment for amount of fran- 
chise taxes due from the corporation 
cannot properly be rendered. Oriental 


Oi Co. ve Stateuicrex Civ Ap) £35 
SW 722. 
[b] Receiver will not be appoint- 


ed.—State v. American Sugar Mfg., 
etc., Co., 90 Kan. 449, 133 P 864; Ori- 
ental Oil Co. v. State, (Tex. Civ. A.) 
135 SW 722. 
97. See cases infra notes 98, 99, 
98. Colo.—Peo. v. Londoner, 13 
Colo. 303, 22 P 764, 6 LRA 444, 
gt erm cod v. Marshall, 9 Md. 
Mass.—In re Strong, 20 Pick. 484. 
Mich.—Peo. v. Connor, 13 Mich. 238. 
Mo.—State v. Hamilton, 240 SW 445. 
.N. M.—Albright v. Terr., 13 N..M. 
G4 Oe el Oe * 
Oh.—Gano v. State, 10 Oh. St. 237. 
Pa.—Respublica v. Wray, 3 Dall. 


490, 1 L. ed. 692. 
R. I.—State v. Lane, 16 R. I. 620, 18 
IN NORE, 


And see Meigs v. Theis, 102 Conn. 
579, 129 A 551 (dictum that the same 
rule obtains under a statute regulat- 
ing the remedy and providing that the 
court shall proceed to judgment ac- 
cording to the course of the common 


Ae eae Vv. Terr, 13 2N peu: 364. 
1. See statutory provisions. 


2. <Ala.—Touart v. State, 173 Ala. 
453, 56 S 211. 
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der statutory authority,? may be installed in the 
office upon a clear showing that he is entitled thereto, 
although, of course, the relator will not be installed 
where he is not entitled to the office, even though 
defendant is ousted.4 A judgment awarding an of- 
fice to claimant or the relator may include its fran- 
chises, privileges, and emoluments;° direct respond- 
ent to deliver to the relator all the books and papers 
which belong to the office and are in the custody of 
respondent;® and, under statutes so providing,’ in- 
clude damages against respondent for loss of fees or 
salary to the relator by reason of being deprived of 
the office;*> but a judgment for salary cannot be 
upheld where it is not supported, by either the plead- 
ings or the evidenee.® : 

Order for new election.‘° Where the case is with- 
in the terms of a statute conferring authority to do 
so,1+ but not otherwise,'? the court may order the 
holding of a new election. 

Retention of powers by defendant. A judgment 
which both ousts defendant from office and provides 
that he shall retain certain powers cannot stand.1% 

Disincorporation of municipality. In a proceed- 
ing brought against individuals who are purporting 
to act as officers of a village, and based upon the 
ground that the incorporation of the village is il- 
legal, the judgment may properly contain a recital 
of the finding of the court that the attempted incor- 
poration of the village is void;1* but the judgment 
to be rendered upon the finding should be merely 
one of ouster of defendants from the offices which 
they are assuming to fill,1> and should not adjudge 
that the village be disincorporated.1® 


Cal.—Peo. v. Bauvard, 27 Cal. 470. [| 174; 
Colo.—Peo. v. Londoner, 


QUO WARRANTO 


State v. Pierce, 35 Wis. 93. 
Jansky v. Baldwin, 120 Kan. 728, 244 


1 Ne 


[§ 86] 3. Effect and Enforcement.’7 A judgment 
of ouster rendered in a quo warranto action or pro- 
ceeding is not retroactive.*® 

Judgment on ancient common-law writ of quo war- 
ranto was conelusive,!® even on the crown.?° 

Judgment against corporation.2! The effect of a 
judgment of ouster against a school district is im- 


mediately to dissolve the corporation,”* work its dis-. 


solution,?? and take away all its rights, liberties, 
privileges, and franchises.24 The dissolution of a 
municipal corporation by the judgment of the court 
on quo warranto operates as an absolute revocation 
of all power and authority on the part of others to 
act in its name or behalf ;?*> but after a judgment of 
ouster and dissolution has been rendered against a 
private corporation, it is a matter of indifference to 
the state that a new corporation, complying with the 
general law relating to the organization of corpora- 
tions, has appropriated and is using the name of the 
extinct corporation.?°® : 
Judgment in proceeding relating to office. The le- 
gal effect of a judgment of ouster against a person in 
possession of an office is to determine that he is not 
entitled to the office?” and to oust him?® at onee,?® 
so that any subsequent acts as such officer will be 
invalid.*® The judgment is self-executing*! and re- 
quires no process to enforce it.2 However, a judg- 
ment against defendant because his term has ex- 
pired will not prevent his continuing to act until a 
successor is qualified, as provided by statute.?* 
While ouster of the occupant does not of itself ad- 
judge the rights of a claimant to the office,*4* or ac- 


. 


See | lution: 


[$§ 85-86 


As conclusive of nonexistence of cor- | 


13 COLO, 

303, 22 P 764, 6 LRA 444, 
5 Ramet ee v. Herndon, 23 Fla. 287, 
Kan.—State v. Hamilton County, 39 
re 85, 19 P 2; State-v. Cobb, 2 Kan. 


Oh.—State v. Houpt, 98 Oh. St. 451, 
121 NE 695. 

Tex.—McAllen v. Rhodes, 65 Tex. 
348; State v. Owens, 63 Tex. 261. 

Wash.—State v. Fassett, 69 Wash. 
BoD; azole 963. 

[a] Judgment may be reformed so 
as to make it conform to the conclu- 
sion of the court that the relators 
were duly elected and are entitled to 


certain offices. State v. Ellison, 106 
S. C. 139, 90 SE 699, 13 ALR 130. 
3. Peo. v. Mortenson, 22 Ae SAE 


221. 

4. Peo. v. Sabin, 75 Colo. 545, 227 
P 565; Peo. v. Londoner, 13 Colo. 303, 
22 P 764, 6 LRA 444; Peo. v. Tobey, 
153 N. Y. 381, 47 NE 800. 

[a] In absence of written appoint- 
ment of the relator to the office in 
question, in a case where such ap- 
pointment is necessary, “the jurisdic- 
tion of the court is exhausted when 
it determines that the defendant is 
unlawfully in possession of the office, 
and orders a judgment of ouster, 
thereby creating a vacancy.” Peo. v. 
Tobey, 153 N. Y. 381, 389, 47 NE 800. 

[b] Where relator admits that he 
is disqualified, he will not be put in 
office. Holbrock v. Smedley, 79 Oh. 
St. 391, 87 NE 269, 16 AnnCas 155. 

5. Gray Vv. State, 19 “(Tex Civ rca; 
521, 49 SW 699. 

6. Hall v. Tarver, 128 Ga. 410, 57 
SE 720; Cadwell v. Teaney, 199 Ind. 
634, 157 NB 51. 

7. See statutory provisions. 

{a] In New York a code provision 
to this effect existed at one time. Peo. 
yv. Nolan, 101 N. Y. 539, 5 NE 446. 

8. Rule v. Fait, 38 Kan. U6 Bie oe ae 
LGUs SECO. AY, Sackett, 15 Mich. OLS 
McCall v. Webb, 126 N. C. 760, 36 SE 


P 1036, 47 ALR 476 [den reh 120 Kan. 
332, 248, 243 P 302] (recognizing that 
damages may be awarded under the 
statute in an action brought in the 
district court, which has original ju- 
risdiction not only of a quo warranto 
action, but also of an action for dam- 
ages, but holding that the supreme 
court is without jurisdiction to award 
damages other than the costs and ex- 
penses incurred in the proceeding). 

[a] Statutory recovery does not 
comprehend.—Palmer v. Darby, 4 Oh 
S&CP 48, 2 OHNP 401. 

9. Pease v. State, (Tex. Commn, 
ae ) se SW 162 [mod (Civ. A.) 155 SW 


10. Order by reviewing court see 
infra § 88 

11. Canairo v. Serrao, 11 Hawaii 
22; Thorpe v. Fales, 33 R. I. 394, 81 
A 721; Rex vy. Summerville, 35 Ont 
WN 320. 

{a] Power carries with it author- 
ity to require the performance of all 
acts preliminary or incident to the ac- 
complishment of the ultimate object. 
United Chinese Soc. v. Yee Yap, 24 
Hawaii 377. 

12. State v. Belue, 138 S. C. 393, 136 
SE 641 

13. State vy. Mansfield Special Road 
Dist., 299 Mo. 6638, 253 SW 714. 

14. State v. Hyde, (Mo. A.) 2 SW 
(2d) 212. 

15. State v. Hyde, supra 

-16. State v. Hyde, supra. 

17. Judgment as bar to subsequent 
proceeding with different relator see 
Judgments § 1459. 

Hennessy, 331 Ill. 


18. Emery v. 
296, 162 NE 835; Society Perun v. 
Cleveland, 43 Oh. St. 481, 3 NE 357. 
19. State v. Sengstacken, 61 Or. 
455, 122 P 292, AnnCas1914B 230; 
State v. Elliott, 13 Utah 200, 44 P 248. 
20. State v. Sengstacken, 61 Or. 
455, 122 RP 292, AnnCas1914B_ 230; 
State v. Elliott, 13 Utah 200, 44 P 248. 
21. Judgment of ouster or disso- 


poration see Corporations § 178. 
Effect upon prior status and acts as 

de facto gonporation see Corpora- 

tions § 233 

22. Peo. v. Sandman, 338 Ill. 404, 
170 NE 211. 

23. Peo. vy. Sandman, supra. 

24. Peo. v. Sandman, supra. 

25. Peo. Vv. Sandman, supra. 

[a] Taxes cannot be collected as 
there is no corporation and there are 
no Officers having authority to receive 


‘and distribute the taxes or to act in 


its name or in its behalf. Peo. v. 
Sandman, 338 Ill. 404, 170 NE 211. 

26. State v. American Can Con 
(Mo.) 12 SW (2d) 4387. 

27. State v. Johnson, 40 Ga. 164. 

28. McVeany v. New York, 80 N. 
Y. 185, 36 AmR 600, 59 HowPr 106 
[rev 1 Hun 35, 3 Thomps. (CaO evil ke 
Welch v. Cook, 7 HowPr (N. Y.) 282. 

“The rendition of a regular judg- 
ment of ouster, against an intruder in- 
to a public office, actually puts him 
out of the office and excludes him 
therefrom.’ McVeany v. New York, 
80 N. Y. 185, 195, 36 AmR 600, 59 How 
Pr 106. 

29. State v. Johnson, 40 Ga. 164, 

30. State v. Johnson, supra. 

31. Peo. v. Reinberg, 263 Ill. 536, 
105 NE 715, URA1915E 401, AnnCas 
1915C 3438. 

[a] It is contempt of court for an 
officer to continue to exercise an office 
after a judgment in quo warranto that 
he was guilty of usurpation thereof 
and that another person was entitled 
thereto. State v. Cahill, 131 Iowa 286, 
108 NW 453. 

32. Peo. v. Reinberg, 263 Ill. 536, 
105 NE 715, LRAI1915E 401, AnnCas 
1915C 343; MecVeany v. New York, 80 
INaeY noo, 36 AmR 600, 59 HowPr 106; 
Welch v. ‘Cook, 7 HowPr (N.Y) 282: 

33. State v. Smith, 17 R. I. 415, 22 


A 1/020. 
34. Allen v. Patterson, 85 Ill. A. 
256; Taylor v. Com., 3 J. J. Marsh. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tually put him in possession thereof,?> yet the deci- 
sion may necessarily involve a holding that he was 
illegally removed by the governor*® and leave him 
entitled to possession of the office,?7 and where he 
is expressly adjudged to be entitled to the office, he 
becomes eo instanti invested with it upon qualifying 
as required by law,*8 or, where he has previously 
qualified, upon the filing of the judgment.*° The 
judgment is binding upon the state or people,*® claim- 
ants who are parties,*#! and a successor standing in 
the shoes of defendant.#?, On the other hand, a judg- 
ment of ouster does not conelude a person who is in 
no sense a party to the action, and does not take 
office from, or in any way hold under, the defeated 
party;*? an adjudication of the right of a claimant 
to an office for a specified time does not determine 
the right of a successor to the office holding by ap- 
pointment from the same authority for a different 
term.** A judgment of ouster against part of the 
trustees of a religious corporation does not invalidate 
the title to the office of the remaining trustees ;*° 
and a judgment of removal from office is not res 
judicata as to defendant’s citizenship in a subse- 
quent suit wherein there is a different adverse par- 
ty.46 ' 
Judgment excluding defendant from practice of 
profession will be construed not to prevent him from 
practicing after he obtains a license or certificate.” 
[§ 87] O. Appeal and Error*#*—1. In General. 
An appeal,*® writ of error,®° or proceeding in error®? 
is or is not available to obtain a review of a judg- 
ment in a quo warranto action or proceeding accord- 
ingly as the case is or is not within the terms of a 


QUO WARRANTO 


Walsh v. Heffernan, 14 Can. 
(2) Also, there is no appeal 
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statute prescribing such a mode of obtaining a re- 
view. 

Who may appeal. Subject to the qualification 
that appellant must be a party in interest who is 
agerieved by the decision,®* and, in some jurisdic- 
tions, subject to the further qualification that the 
relator alone may not appeal,>? an appeal may be 
taken by either party.°* 

Time to appeal. To be effective, an appeal must 
be taken within the time prescribed by statute.°® 

Bond and stay of judgment or proceedings there- 
on. In the absence of any statutory provision to 
the contrary, a judgment of ouster is not suspended 
by an appeal therefrom,°® or by an appeal or super- 
sedeas bond;°? but, under statutes so providing,?® 
proceedings upon the judgment may be stayed pend- 
ing an appeal upon the filing of a bond.°® An appeal 
bond need not be given by the state.°° ; 

Raising questions for first time. Ordinarily the 
appellate court will not review or inquire into mat- 
ters which were not considered and passed upon by 
the trial court;°' but an objection that the relator 
has not the nezessary interest to bring the proceed- 
ing may be first urged on a motion to dismiss an ap- 
peal;°? and if the information does not state a cause 
of action, the objection may be raised by motion for 
a rehearing of the appeal.®® 

Cross assignments. On appeal from a judgment 
for defendant, the reviewing court will not pass upon 
special exceptions to the petition which were pre- 
sented in the lower court but were overruled and are 
not presented in the appellate court by cross assign- 
ments.°4 


108, 169 Cal. 786, 147 P 1176; State 


(Ky.) 401. 4 peal side. 
7 aa Terr. v. Mann, 16 N. M. 744, 120]S. C. 738. 


36. Terr. v. Mann, supra. 

37. Terr. v. Mann, supra. 

38. McVeany v. New York, 80 N. 
Y. 185, 36 AmR 600, 59 HowPr 106 
{rev. 1 Hun .35, 3 Thomps. *& /C. 131]; 
Welch v. Cook, 7 HowPr (N. Y.) 282. 

Mandamus by person adjudged en- 


titled to office see Mandamus § 463.: 

39. State v. Wilson, 121 N. C. 480, 
28 SE 554. 

40. Hartt v. Harvey, 32 Barb. (N. 
Y.) 55, 10 AbbPr 321. ; 

41. Hartt v. Harvey, supra. 

42. State v. McDaniel, 22 Oh. St. 
354, 

[a] Where defendants, pending 
quo warranto proceeding, resign, 


“their successors stand, as to the un- 
expired term, in their shoes, and will 
be bound by the judgment.” State v. 
McDaniel, 22 Oh. St. 354, 368. 

43. See Elections § 377. 

44. State v. Broatch, 68 Nebr. 687, 
94 NW 1016, 110 AmSR 477. 

45. Peo. v. Fleming, 59 Hun 518, 13 
NYS 715. : 

46. Peo. v. Pietri, 34 Porto Rico 
576. 

47. Belding v. State, 214 Ala. 380, 
107 S 853. 

48. Cross references: 

Appeal or writ of error generally see 
Appeal and Error 3 C. J. p 256. 
Pendency of appeal ‘in quo warranto 
proceeding as excluding mandamus 

see Mandamus § 301. ; 

Review as depending upon finality of 
judgment or order see Appeal and 
Error § 400. 

49. See cases infra this note. 

[a] Appeal may be taken: (1) 
Generally. Pollock v. Peo., 1 Colo. 83; 
Santiago v. Feuille, 10 Porto Rico 408. 
(2) From a judgment taxing costs in 
part against defendant upon_dismiss- 
ing the proceeding. Ham v. State, 172 
Ala. 239, 54 S 996. 

[b] here is no appeal (1) in quo 
warranto to the supreme court of Can- 
ada from a decision of the court of 


_queen’s bench for lower Canada, ap- 


from a refusal to set aside a fiat al- 
lowing the relator to serve notice of 
a motion. Rex v. Porter, 33 Ont. L. 
575, 8 OntWN 307. 

50. See cases infra this note. 

fa] Writ of error lies.—State v. 
Henry, 60 Fla. 246, 53 S 742; Santiago 
vy. Feuille, 10 Porto Rico 408; Watkins 
v. Venable, 99 Va. 440, 39 SE 147. 

{[b] In Texas (1) a judgment ina 
quo warranto proceeding proper can 
be revised only by appeal, and not by 
writ of error. Oriental Oil Co. v. 
State, (Civ. A.) 135 SW 722. . (2) 
Where an appeal has been abandoned, 
the case cannot be reviewed on a writ 
of error. Bartlett v. State, (Civ. A.) 
222 SW 656. (8) However, in a pro- 
ceeding brought under a statute au- 
thorizing relief additional to that al- 
lowable in a quo warranto proceeding 
proper, a writ of error will lie from 
the judgment. Oriental Oil Co. v. 
State, supra. 

51. See case infra this note. 

[a] Statute authorizing proceed- 
ings in error is not applicable.—Reg. 
v. Seale, 5 E. & B. 1, 85 ECL 1, 119 Re- 
print 382. 

52. See cases infra this note. 

[a] For example (1) a person not 
holding or claiming the office in ques- 
tion cannot appeal. State v. Mount, 
21 La. Ann. 177. . (2) Also, an officer 
holding over until his successor qual- 
ifies has no such interest in the suit 
of the contestants for the office as to 
give him a right of appeal. Guilbeau 
v. Détiége, 32 La. Ann. 909. (3) From 
an ex parte order refusing a writ the 
proposed defendant cannot appeal. 
aetns v. Venable, 99 Va. 440, 39 SE 
147. 

53. Peo. v. Reclamation Dist. No. 
108, 169 Cal. 786, 147 P 1176; State v. 
Douglas County Road Co., 10 Or. 198; 
State v. Nelson, (Tex. Civ. A.) 170 
Sw 814. 

{a] Where relator is deemed not to 
be party to the action or proceeding, 
an appeal by him alone cannot be tak- 
en. Peo. vy. Reclamation Dist. No. 


Ae Pa Do County Road Co., 10 Or. 


[b] State is necessary party to 
appeal.—State v. Nelson, (Tex. Joiy, 
wiry ates 

7 ate v. Dillard, 196 Ala. 
72 S 56. ee 

‘La] People may app 
Bruennemer, 168 Ill. 482, 48 NE 43. 

55. Thompson v. State, 216 Ala. 
348, 113 S 296; State v. Baine, 131 Ala. 
176, 318 18; International, etc., R. Co. 
v. State, 75 Tex. 356, 12 SW 685; Fon- 
taine v. State, 69 Tex. 510, 6 SW 816; 
Bartlett v. State, (Tex. Civ. A.) 222 


SW 656. 
S.—Olmstead y. Distilling, 


eal.—Peo. v. 


S6r% UW: 
etc., Co., 73 Fed. 44 
Pee v. Mortenson, 224 Ill. A, 

Mich.—Peo. v. Ste henson, 98 Mich. 
218, 57 NW 115. 2 te 

N. Y.—Welch v. Cook, 7 HowPr 282. 

N. C.—State v. Wilson, 121 N. GC. 
480, 28 SE 554. 

108 NE 715, LRALSIER ie eee 
A 401, A 
1915C 343. ee Reece 


58. See statutory provisions. 
59. Peo. v. Campbell, 138 Cal. 11, 
70 P 918; Simonton v. State, 43 Fla. 


351, 32 S 809; State v. Davisson, 196 
Ind. 451, 148 NE 401; State v. Knight, 
82 Wis. 151, 50 NW 1012, 51 NW 1137. 

[a] _ Recovery on supersedeas 
bond, in the event of affirmance, may 
include salary which appellee was 
prevented from collecting by reason 
of the appeal, together with costs, 
but. not attorney’s fees. Vestel v. 
Eagerton, 92 Fla. 215, 109 S 456. 

60. State v. Broach, (Tex. Civ. A.) 
35 SW 86. 

61...Peo. v.. Union El. R. Co. 9269 
Ill. 212, 110 NE 1; Ptacek v. Peo., 194 
Ill. 125, 62 NE 530. 
Pac AC TALS Ve sVann, 118N. ©.93;e25 


State v. Moores, 58 Nebr. 285, 
* 64. State v. Vincent, (Tex. Civ. A.) 
aOBda 402 [aff (Commn. A.) 235 SW 
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Record. There must be a compliance with the re- 
quirements obtaining in the particular jurisdiction 
as to the filing of a transeript of the record®® and a 
bill of exceptions.*° Matters not shown by the rec- 
ord or bill of exceptions will not be considered by 
the appellate court.°* 

Abatement or dismissal of appeal or writ of er- 
ror.°® An appeal by defendant from a judgment oust- 
ing him from office beeause of misconduct is abated 
by his death.°® On the other hand the expiration of 
the term of office involved, after information filed, 
does not work a dismissal of a writ of error upon a 
judgment of ouster.7° A motion to dismiss the ap- 
peal will be sustained where the situation renders 
such action proper,’? but neither such a motion,‘? 
nor a plea in abatement of the appeal,** will be sus- 
tained upon an insufficient showing. 

[§ 88] 2. Review, and Determination and Disposi- 
tion of Cause. As the proceeding is legal in na- 
ture,’* there is no hearing and determination de novo 
on appeal.*® On an appeal from an order quashing 
a writ of quo warranto, the review is the same as on 
certiorari.”° 
and decide matters which are not within the issues 
raised by the pleadings,’* and where it holds that the 
information does not state a cause of action for re- 
moval of an officer, it need not decide whether a 
statutory remedy of impeachment is cumulative or 
exclusive.** The action of the trial court in sustain- 
ing a demurrer to the petition is reviewable on ap- 
peal from a judgment of nonsuit;7° but, in reviewing 
such an order, the court cannot consider facts not 
alleged in the petition.8° Where only part of the 
owners of several tracts of land appeal from a judg- 
ment in a proceeding to test the legality of an an- 


nexation of the lands to a district, appellants can- 
65. Peo. v. Robertson, 27 Mich. 116; [b] 
State v. Alt, 26 Mo. 673. 
{a] Time for filing transcript (1) 


QUO WARRANTO 


The appellate court will not consider 


Conditional dismissal.—On ap- 
peal from a judgment against defend- 
ant for disqualification, the court may 


[§§ 87-88 


not complain of error in,*! and the court is without 
jurisdiction to review,*? the judgment as to the lands 
of the persons who do not appeal. 

Findings of fact made by the trial court are conclu- 
sive on appeal if they are supported by substantial 
evidence,®* or at least they will not be disturbed un- 
less they are contrary to the clear preponderance of 
the evidence.** 

Judicial discretion of the court*® to grant or re- 
fuse leave to file an information in the nature of quo 
warranto,®® or to vacate or refuse to, vacate an order 
granting leave,’? is subject to review; but, in the 
absence of a clear abuse of discretion, the refusal of 
the court to grant leave will not be disturbed.** 

It will be presumed, in the absence of any show- 
ing to the contrary, that the trial court investigated 
and ascertained the capacity of the relator to sue 
before granting leave to file the information.*® 

Harmless error. Although a technical error may 
have occurred in the proceedings, the judgment will 
not be disturbed if on.the whole case the court con- 
cludes that such error was immaterial, harmless, or 
not prejudicial to appellant.®° 

Disposition of cause. Under some statutes the 
reviewing court possesses broad power as to the dis- 
position of the cause.®! Upon reversal of a judg- 
ment for the relator the reviewing court may compel 
the relator to surrender to defendant all the books, 
papers, and insignia of the office belonging or apper- 
taining to the office in question.°? 

Proceedings after remand. After the judgment 
has been reversed and the cause remanded to the 
lower court with directions to overrule a demurrer 
to replications, it is proper for the lower court to 
refuse leave to file rejoinders which, in view of the 
decision on appeal, present no defense.®? 

167 NW 803. 


85. See supra §§ 27, 28. 
86. Peo. v. Mackey, 255 Ill. 144, 99 


of record may be limited by a rule of 
court to a-period less than that pre- 
scribed by statute as the limit in all 
appeals. White v. Rowlett, 12 Tex. 
Civ. A. 378, 34 SW 151. (2) Where the 
time is limited by a ruie of court, the 
transcript must be filed within the 
prescribed time. Bartlett v. State, 
(Tex. Civ. A.) 222 SW 656; State v. 
Nelson, (Tex. Civ. A.) 170 SW 814. 

[b] If record is defective in that 
it is ambiguous as to the date set for 
appearance and as to the date of de- 
fault, a judgment based thereon will 
be reversed. Planters’, etc., Bank v. 
State, 12 Ala.’ 657; 

66. Gillis v. Snow, 132 Ga. 457, 64 
SE 326; Western, etc., R. Co. v. State, 
69 Ga. 524; Peo. v. Beaver Drainage 
Dist) No.3, 235 °T1l.- 2.78, 85 NE 205: 
Cooley v. Ashley, 43 Mich. 458, 5 NW 
659; Peo. v. Sackett, 14 Mich. 243. 

Peo. v. Campbell, 138 Cal. 11, 

; State v. Stevens, 29 Or. 464, 

98. 


68. Abatement or dismissal of pro- 
ceeding in trial court see supra §§ 32- 
34. 

69. State v. Gower, 73 Nebr. 304, 
102 NW 674. 

70. Albright v. Terr., 13 N. M. 64, 
79 P 719, 11 AnnCas 1165. 

71. Peo. v. Bahamonde, 
Rico 126. : 

[a] Thus a motion to dismiss the 
appeal will be sustained where, by 
reason of facts occurring after the 
rendition of the judgment, the merits 
involve only a moot question and the 
situation is not such as to make it 
necessary to entertain the appeal for 
the purpose of considering the ques- 
tion of costs. Peo. v. Bahamonde, 34 
Porto Rico 126. 


34 Porto 


provide for allowance or dismissal of 
the appeal accordingly as appellant 
does, or does not, within a specified 
time, make a proper declaration of 
property qualification. Rex v. Rob- 
erts, 26 Ont. L. 263, 3 OntWN 1089, 22 
OntWR 50, 4 DomLR 278. 

eS State v. Hall, (lowa) 181 NW 

73. State v. Pinkerman, 63 Conn. 
176, 28 A 110, 22 LRA 653. 

[a] For example, a plea in abate- 
ment of an appeal, on the ground that 
since the appeal was taken by defend- 
ant he has made no claim to the office 
and the relator has been put in pos- 
session thereof, will be overruled 
where it appears that the relator has 
recovered the office by procuring the 
summary removal of defendant. 
State v. Pinkerman, 63 Conn. 176, 28 
A 110, 22 LRA 6538. 


74, See supra § 6. 

xt State v. Hall, (Mo.) 228 SW 
1 : 

76. Com. v. Luker, 258 Pa. 602, 102 
A 276 


77. State v. Kenosha Hlectric R. 
Co., 145 Wis. 337, 129 NW 600. 


78.. State v. Owens, 217 Ala. 668, 
117 S 298. 

79. State v. Roberts, 203 Ala, 325, 
83 S 49. 

80. State v. Nichols, 106 Miss. 419, 
63 S 1025. 

81. Peo. -v. Barber, 289 Ill. 556, 124 
NE 594. 

82. Peo. v. Barber, supra. 

83. State v. McKown, 315 Mo. 1336, 


290 SW 123; State v. Bright, 298 Mo. 
335, 250 SW 599; State v. Stephens, 
294 Mo. 504, 243 SW 89; State v. Hall, 
(Mo.) 228 SW 1055. 

84. State v. Galligan, 167 Wis. 487, 


NE 370; Peo. v. Anderson, 239 Ill. 266, 
87 NE 1019; Peo. v. Arcola Drain 
Comrs., 123 Ill. A. 604. Contra Peo. 
v. Lease, 248 Ill. 187, 983 NE 783. 

87. Peo. v. Union El. R. Co., 269 Tl. 
212,110 NE 1. 

88. Peo. v. People’s Gas Light, etc., 
Co., 205 Ill. 482, 68 NE 950, 98 AmSR 
244: Watkins v. Venable, 99 Va. 440, 
39 SE 147. 

89. Canon City Labor Club v. Peo., 
ZEIT Colo,eAwrs eateries. 

90. Ala.—Montgomery v. State, 107 
Ala. 372,18 S 157. 

Cal.—Peo. v. Campbell, 138 Cal. 11, 
70: P 918. 

Ill.—Peo. v. Dunteman, 321 Ill. 192, 
151 NE 496; Peo. v. Cooper, 139 Tll. 
461, 29 NE 872; Peo. v. McFall, 124 
Til. 642, 17 NE 68 [aff 26 Ill. A. 319]; 
Peo. v. Whitaker, 159 Ill. A. 287. 

Mich.—Peo. v. Every, 38 Mich. 405. 

Mo.—State v. Mansfield, 99 Mo. A. 
146, 72 SW 471; State v. Fasse, (A.) 
71 SW 745. : 

N. M.—State v. Huller, 23-N. M. 306, 
168 P 528, 1 ALR 170 [certiorari den 
246 U. S. 667 mem, 38 SCt 336 mem, 62 
L. ed. 929 mem]. 

91. Hornady v. Goodman, 167 Ga. 
555, 146 SE 173. 

[a] In exercise of such power in a 
case involving the office of president 
of an incorporated club, the reviewing 
court may direct the lower court to 
enter an order ousting defendant from 
the office and directing the acting sec- 
retary to assume the presideney and 
call an election for the office of pres- 
ident. Hornady v. Goodman, 167 Ga. 
555, 146 SH 173. 

92. Peo. v. Livingston, 80 N. Y. 66. 
epen, Peo. v. Rodenberg, 186 Ill. A. 


ee ee en ee eS —————————————————E———E————Eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 89] 


[§ 89] P. Costs and Security Therefor. Under 
the statutes of the different jurisdictions,®* and the 
construction placed thereon, it is a general rule that 
the successful party is entitled to, and the unsuccess- 
ful party is liable for, costs in a quo warranto action 
or proceeding;°® but there are a number of excep- 
tions to this rule.°® Costs cannot be adjudged 
against persons not before the court;°* and, under a 
statute authorizing the court to adjudge such costs 
as are equitable,°* it may be proper not to award 
costs to either party under the circumstances of the 
particular case.°® 

Bond and liability of state or prosecuting officer. 
Costs cannot be awarded against the people,’ or 
against a state prosecutor appearing as relator or 
prosecuting the proceeding in his official capacity, 
nor need such an officer furnish a bond for costs.* 

Bond and liability of private relator. When so 
provided by statute,* a private relator must. file a 
bond for costs,® and he is liable for costs where judg- 
ment is rendered for defendant;* but, in the absence 
of a statute so providing, costs cannot be recovered 
from the relator,’ and even under a statute providing 
for payment of costs by the relator under some cir- 
cumstances, costs should not be imposed upon an 
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individual where, although his name appears in the ~ 
title as relator, he was not authorized by the court 
to prosecute the action and the action was actually 
commenced and prosecuted by the county attorney.® 
It has been both affirmed® and denied!° that costs 
may be properly imposed upon the relator where he 
had good ground for instituting the proceeding and 
would have prevailed but. for matters which arose 
after the institution of the proceeding and resulted 
in a judgement for respondent. 

Liability of individual defendant. Ordinarily an 
unsuccessful individual defendant is lable for 
costs;1! but, if an officer disclaims or resigns upon 
application for the writ, the costs will not be as- 
sessed against him;?2 and it has been held that, if 
there is no relator in the proceedings, the occupant 
of an office, although ousted, should not be ordered 
to pay costs.1% 

Intervener may properly be charged with costs 
where judgment is rendered for the relator.+* 

On discharge of rule to show cause why a writ 
should not issue, costs should not be allowed defend- 
ant,1> unless it is so provided by statute.!® 

Double costs should not be allowed.'? 


*QUUM DE LUCRO DUORUM QUZERATUR, 
MELIOR EST CAUSA POSSIDENTIS.? 

QUUM DUZ INTER SE REPUGNANTIA RE- 
PERIANTUR IN TESTAMENTO, ULTIMA RATZ 
EST.? 

QUUM IN TESTAMENTO AMBIGUE AUT ETI- 


94. See statutory provisions. 99. State v. Foley, 89 Vt. 193, 94 A 
95. Ala.—Ham v. State, 172 Ala.| 841. 
239, 54 S 996; Jackson v. State, 143 1. Peo. -v. Graham, 186 Tl. A: 2175, 286 


AM PERPERAM SCRIPTUM EST, BENIGNE IN- 
TERPRETARI ET SECUNDUM ID QUOD CRE- 
DIBLE EST COGITATUM, CREDENDUM EST.* 

QUUM PRINCIPALIS CAUSA NON CONSISTIT 


NE EA QUIDEM QUA SEQUUNTUR LOCUM 
HABENT.* 


z 


Ill. 514, 106 NE 501, AnnCas1915C 31; 
Peo. v. Strandstra, 238 Ill. 341, 87 NE 


Ala. 145, 42 S 61. 
Ark. —Ex p . Ashley, 3 Ark. 68. 
ea .—Peo. A Pike, 197 Ill. 449, 64 NE 
rowa —Hull y. Eby, 123 Iowa 257, 98 
NW 774. 
gatine .—State v. Kylmanen, 226 NW 


N. Y.—Peo. v. Clute, 52 N. Y. 576. 

Tex.—Hussey v. Heim, 17 Tex. Civ. 
Ae 153, 42°95 W 859: 

En eg —Reg. v. Greene, 4 Q. B. 646, 
45 ECL 646, 114 Reprint 1042; Rex v. 
Amery, 1 Austr. 178, 145 Reprint Sous 
A IBCs Es CHG, al Reprint 981, 2 T. 
R. 515, 100 Reprint 278, 1 T. R. 575, 
99 Reprint 1259; Lloyd v. Reg., 2 B. 
Sas D6.) 11.0 ECL 656, 127 Reprint 
Zoe Rex v. DWewis,. 2. Burks (7805 917, 
Reprint H09,.2 Lid: Ken. 497, 96 Reprint 
1257; Reg. v. Dudley, 4 Jur. 915; Bal- 
lard v. Halliwell, 65 L. J. Q. B. BevAc 
Rex v. Downes, sil als (ase 453, 99 Re- 
print 1193. 

[a] People and relator as plain- 
tiffs are prevailing parties and enti- 
tled to costs where it is decided that 
neither defendant nor the relator is 
entitled to the office in question. Peo. 
v. Clute, 52 N. Y. 576 

[b] In original action in supreme 
court, costs may be awarded to plain- 
tiff when successful... Jansky v. Bald- 
win, 120 Kan. 728, 244 P1036, 47 ALR 
476 [den reh 120 Kan. 332, 243 P 302]; 
State v. Hodgin, 76 Or. 480, 146 P 86, 
149 P 530. 

[c] Reasonable attorney’s fees 
may be recovered by defendant where 
judgment has been rendered in his 
favor. Peo. v. Oms, 35 Porto Rico 691. 

96. See infra text and notes 97-2, 
emo, oO mediate lise 

97. State v. Combination Oil, etce., 
Co., 105 Kan. 340, 182 P 547. 

98. See statutory provisions. 


Peo. v. Whitaker, 159 Ill. A. 287. 

2. McCran v. Plainfield Union Wa- 
ter (Com AOSUN wee lan 243) lob, Am 2045 
Houston v. Neuse River Nav. Co., 53 
N. C. 476. 

8. Donovan v. State, 215 Ala. 55, 
109 S 290; Simonton y. State, 44 Fla. 
289, 31 S 8213 (State v. Sullivan, 15 
Oh. Cir. Ct..477, 8 Oh. Cir. Dec. 346. 

4. See statutory provisions. 

5. Evans v. State, 215 Ala. 61, ‘109 
S 357; Lee v. State, 49 Ala. 43; Taylor 
v. State, 31 Ala. 383; Rex v. Woeller, 
3 OntWN 838, 21 OntWR 672, 3 Dom 
LR 281. 

[a] In New Jersey, under the stat- 
ute, a bond to secure costs is required 
only when an information is filed 
without leave of court. Campbell v. 
Champion, (Sup.) 139 A 57. 

[b] Omission of relator’s name 
does not impair the security. Fergu- 
son. v. State, 215 Ala. 244, 110 S 20. 

[ec] New or additional security is 
not required after amendment of the 
complaint or information. Ferguson 
v. State, 215 Ala. 244,110 S 20; West 
End v. State, 138 Ala, 295, 36 S 423. 

Person giving security for costs as 
proper relator see supra § 41. 

6. Peo. v. Campbell, 285 Ill. 32, 121 
NE 183; Peo. v. Union Gas, etc., Co., 
260 Ill. 399, 103 NE 245; Peo. v. Gra- 
ham, 186 Ill. A. 217; State v. Kinkade, 
192 Iowa 1362, 186 NW 662; Griffith 
v. State, (Tex. Civ. A.) 226 SW 423. 

7. Burkholder v. Peo., 60 Colo. 46, 
L529 P7896. 

8. State v. Creston Mut. Tel. Co., 
195 Iowa 1368, 191 NW 988. 

9. Peo. v. Peltier, Poa SAD Ke 7A Wye TG 1} 
NE 856. 

10. Maxwell v. Meyers, 148 Ga. 50, 
95 SE 693. 

11. Fisher v. Birkey, 307 Ill. 625, 
139 NE 126; Peo. v. McDonald, 264 


12. State v. Bradford, 32 Vt; 50; 
Reg. v. Moreton, 4 Q. B. 146, 45 ECL 
146, 114 Reprint 853; Rex v.-Holt, 2 
Chit. 366, 18 HCL 680; Reg. v. May, 
15 Jur. 129; Reg. v. Farnshaw, 22 L. 
J. Q. B. 174; Reg. v. Newcombe, 15 
Wkly. Rep. 108. 

13. Com. v. Woelper, 3 Serg. & R. 
on 52; Ex p. Shick, 1 LegGaz (Pa.) 


[a] Inapplicable statute.—A stat- 
ute authorizing a judgment for costs 
in favor of the relator has no applica- 
tion where there is no relator. Peo. 
v. Mortenson, 224 Ill. A. 221. 

Hs uae Peo. v. Campbell, 138 Cal. 11, 70 
15. Com. v. Athearn, 3 Mass. 285. 
16. Peo. v. Mineral Marsh Drain. 

Dist., 198 Ill. 428, 62 NE 225. 

17. Peo. v. Adams, 9 Wend. (N. Y.) 
464. 

1. A maxim meaning “When the 
question is as to the gain of two per- 
sons, the title of the party in posses- 
sion is the better one.’ Black L. D. 
{eit Dig. 50, 17, 126, 2). 

2. A maxim meaning ‘Where there 
are two repugnant clauses in a will, 
the last clause shall prevail.” Mor- 
gan Leg. Max. [cit Tayler L. Gloss.]. 

3. A maxim meaning ‘When ina 
will an ambiguous or even an erro- 
neous expression occurs, it Should be 
construed liberally and in accordance 
with what is thought the probable 
meaning of the testator.” Bouvier L. 
pee Broom Leg. Max.; Dig. 34, 5, 

4 A maxim meaning “When the 
principal cause does not hold its 
ground, neither do the accessories find 
place.’ Bouvier L. D. [cit Broom 
eee Mare. D1 Se - 50 test Tate 2.0 ete ret 
Pothier Obl. p 413]. 
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QUUM QUOD AGO NON VALET UT AGO, VA- 
LEAT QUANTUM VALERE POTEST.* 

QUYKE. In old records, quick, living, a quick or 
live beast.°® 

Q. V. An abbreviation of “quod vide.”? 

R. In the signatures of royal persons, an abbre- 
viation for “rex” (king) or “regina” (queen).* Also, 
in signatures of land, an abbreviation for “range.” 

RABBIT. An animal of the hare family.?° 

RACE. [§ 1] A. As a Noun. 
tribe, people, or nation,! belonging or supposed to 
belong to the same stock or lineage;!? an ethnical 
stock,!® from a distinet, primitive source;'* a na- 
tional stock;+* a tribal stock, or subdivision of one 
of the great racial stocks of mankind.t® In another 
sense,a strong, rapid current of water.1* In still 
another sense, a contest of speed,'® including an au- 
tomobile race,'® a foot race,?° a horse race of any 
kind,?+ a steamboat race,?? a yacht race,?* or any 
other form of competitive movement or progres- 
sion.2* And figuratively, or otherwise, the term may 
and has been applied to a competitive action of any 
kind,?° as in the phrase “political race.”?°® 


In one sense a’ 


/ 


QUUM QUOD AGO NON VALET UT AGO, ETC—RACEWAY 


[§ 2] B. Asa Verb. To run or go swiftly.?” 

[§ 3] C. Asan Adjective. The term is sometimes 
used as an adjective.?* 

Race course. A course for racing contests or 
races.” 

Race horse. A horse bred or kept for racing.*° 

Race meeting. An assembly or meeting of persons 
who come together, or are notified to come together, 
for the purpose of witnessing any trial of speed,*? 
whether running, galloping, pacing, or trotting; but 
from the contract may refer only to a trial of speed 
between horses, whether running, galloping, pacing, 
or trotting.®? 

Other phrases: 
enue 

RACERS. Carriers for delivering the strands of 
leather to be braided in a whiplash-braiding ma- 
chine.*® 

RACEWAY.** A technical term in hydraulics, 
meaning, an artificial canal dug in the earth, leading 
from the dam of a stream to the machinery which 
it draws, and also to a similar watercourse leading 
from the bottom of a water wheel.®* 


“Race field,”?? “racehorse train- 


5. A maxim meaning ‘‘W'hen what| nine Hindus, 18 B. C. 506, 15 DomLR 81. State v. Roby, 142 Ind. 168, 41 
I do is.of no force as to the purpose] 189, 26 WestLR 319, 321, 5 WestWkly| NE 145, 146, 147, 51 AmSR 174, 33 
for which I do it, let it be of force to| 686 (distinguished from ‘Asiatic| LRA 213. Mahia 
as great a degree as it can.” Black L.| origin’’). {a] As used in statute prohibiting 
TD. [cit Rex v. Melling, 1 Vent. 216, 86 Race: such meetings within certain periods 


Reprint 145]. 
6. Burrill l. D. [cit Cowell]. 


7) Black lh. D. 

“Quod vide” see ante. 

8. Black L. D. 

9. Simms vy. Rolfe, 177 Ark. 52, 5 
SW (2d) 718; Kile v. Yellowhead, 80 
Til. 208, 210; Hunt v. Smith, 9 Kan. 
137, 153. See Ottumwa, etc., R. Co. v 


McWilliams, 71 Iowa 164, 167, 32 NW 
315 (where the abbreviation is said to 
be almost universally used in. Iowa 


and generally understood in this 
sense). 
10. Webster New Int. D. See Gen- 


erally Animals 3 C. J. p 1; 
BPS) oui 50 

As game mammal see Game § 1. 

; [a] Destruction of rabbits may be 
compelled by statute. Brooks v. Ken- 
nedy, 24 Austr. C. L. R. 21 (New 
South Wales Pastures Protection Act 
[1912] No. 35, §§ 4, 58, 59, 61-64); 
Palmer v. Chrisp, 7 Austr. C. L. R. 612 
(New South Wales Pastures Protec- 
tion Act [1902] No. 111 §§ 4, 49). 

{b]. “Rabbit-proof fence.”—Golds- 
brough, Mort & Co., Ltd. v. Lacombe, 
5 Austr. C. L. R. 263 (New South 
Wales Pastures Protection Act [1902] 
No. 111 § 42). 

11. Webster D. [quot Ex p. Fung 
Sing, 6 F. (2d) 670]. 

12, Black (Le D: 

fa] Connotes descent.—In re Hal- 
ladjian, 174 Fed. 834, 837. See Ex p. 
Fung Sing, 6 F. (2d) 670 (a descend- 
ant of a common aneestor). z 

13. Bouvier L. D. [quot Ex p. Fung 
Sing, supra]; Century D. [quot In re 
Halladjian, 174 Fed. 834, 837]. 

14. Bouvier L. D. [quot Ex p. Fung 
Sing, 6 F. (2d) 670]. 

15. Century D. [quot In re Hallad- 
jian, 174 Fed. 834, 837]. 

16. Bouvier L. D. [quot Ex p. Fung 
Sing, 6 F. (2d) 670]; Century D. 
quot In re Halladjian, 174 Fed. 834, 
R37]. 

(2 Similar definition.—‘‘A great 
division of mankind having in com- 
mon certain distinguishing physical 
peculiarities, and thus a comprehen- 
sive class appearing to be derived 
from a distinct primitive source.” 
Century D. [quot In re Halladjian, 174 
Fed. 834, 837]. 

[b] “Asiatic 


Game 27 


race.”—Re Thirty 


As affecting status see Aliens §§ 86— 
121, 181; Citizens § 1 note 28; Civil 
Rights §§ 2, 3; Indians §§ 6-29. 

As subject of: 

Discrimination see Civil Rights §§ 
4, 10-20; Constitutional Law §§ 
849, 916-921. : 

Slander by imputation of negro 
blood see Libel and Slander § 50. 

Of party as affecting marriage see 
Indians § 26; Marriage § 28; Mis- 
cegenation 40 C. J. p 1215. 

Of witness see Witnesses. [40 Cyc 
2200, 2583]. 

17. Webster New Int. D. See also 
Raceway post. 

18. Webster New Int. D. See 
Lockman v. Cobb, 77 Ark. 279, 91 SW 
546, 550 (trial of speed); State v. 
Hayes, 116 Tenn. 40, 44, 45, 93 SW 98 
(contest of speed and endurance). 

[a] Actual trial of speed and not 
a feigned one is necessary to consti- 
tute a race. Lockman v. Cobb, 77 Ark. 
279. 91.SW 546, 550. 

“Horse races” see Gaming § 137. 

“Racing” see post. 

19. State v. Hayes, 
44, 45, 93 SW 98. 

20. State v. Hayes, supra. 


116 Tenn. 40, 


21. State v. Hayes, supra. 

22. State v. Hayes, supra. 

23. State v. Hayes, supra. 

24. State v. Hayes, supra. 

{a] Involves idea of competitive 


locomotion.—‘‘It ... embraces 
every contest or trial of progression, 
including speed and endurance, one or 
both.”’ State v. Hayes, 116 Tenn. 40, 
44, 45, 93 SW 98. 

25. See State v. Hayes, supra. 


26. State v. Hayes, supra. 
27. Webster New Int. D. 
28. State v. Roby, 142 Ind. 168, 193, 


41 NE 145, 51 AmSR 174, 33 LRA 213; 
Com. v. Wilson, 9 Leigh (29 Va.) 648, 
649; Stead v. Aykroyd, [1911] 1 K. B. 
57, 58, 59; Rosehill Racecourse Co. 
v. Stamp Duties Comr., 3 Austr. C. 
L. R. 393, 400, 409. 

29. Webster New Int. D.; Stead v. 
Aykroyd, [1911] 1 K. B. 57, 59; Rose- 
hill Racecourse Co. v. Stamp Duties 
Comr., 3 Austr. C. L. R. 393, 400, 409. 

“Race field’ see Gaming § 93. 

30. Webster New Int. D. 
Bradfield v. Federal Tax. Comr., 
Austr tC: ai; Raw is: 


See 
34 


of time, the term has been held broad 
enough to embrace all persons, corpo- 
rations, companies, and associations, 
whether the same that have held 
races previously within the inhibited 
time or different ones. State v. Roby, 
142 Ind. 168, 1938, 41 NE 145, 51 AmSR 
174, 33 LRA 213. 

32. State v. Roby, supra. 
Racing post. 

[a] Used as not applicable to 
races between cattle, men, reindeer, 
dogs, or other beings or animals. 
State v. Roby, 142 Ind. 168, 182, 41 NE 
145, 51 AmSR 174, 33 LRA 213. 

33. See Gaming § 93. 

34. Bradfield  v. Federal 
Corr, 34 Austr €. iu. Re base 

[a] His occupation is business 
and not a profession, office, or em- 
ployment within the exemptions of a 
tax statute. Bradfield v. Federal Tax. 
Comr., 34 Austr. C. L. R. 4 


See also 


axe 


gogo" Mesick  v. Hassler, 134 Fed. 
[al “There are several racers in 


each machine, and they operate to 
pass each strand alternately over 
and under other strands as they travel 
around a ring in a sinuous path. It 
is necessary that the strands should 
be delivered from the several racers 
under a strong and equal tension, and 
it is also important that the tension 
members should be capable at any 
time of being opened for the purpose 
of inserting a strand, and then closed, 
without destroying the tension ad- 


justment.” Mesick v. Hassler, 134 
Fed. 395. 
[b] “A racer is composed of sev- 


eral groups of mechanism: (1) A 
frame to which are attached a foot, 
shank, and tail-piece or guide; (2) a 
spool and its connecting mechanism; 
(3) tension devices; (4) a fixed ten- 
sion member and a relatively moving 
tension member, and means for ad- 
justing the movable tension member, 
to the fixed tension, member to reg- 
ulate the tension, and means to open 
and close the tension members for 
the purpose of introducing a strand.” 
Mesick v. Hassler, 134 Fed. 395. 

36. As property passing by deed of 
mill see Mills § 21 notes 90, 91. 

37. Wilder v. De Cou, 26 Minn. 10, 
15, 18, 1 NW 48. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


RACING—RAFT 


RACING.#®§ 
competition.®® 

Racing of horses has been held to be a game, with- 
in all the mischiefs that render gaming unlawful.*° 

Racing tips. Information intended for use in con- 
nection with bookmaking, bets, and wagering upon 
a horse race.*+ 

RACK. An engine of torture anciently used in 
the inquisitorial method of examining persons 
charged with crime, the office of which was to break 
the limbs or dislocate the joints.*? 

RACKETS. A game played in a court with an 
implement called a “racket,” consisting in knocking 
a ball against a high wall and keeping the ball con- 
stantly in motion by striking the ball with the rack- 
et.*3 

RACK RENT.** A rent of the full value of the 
tenement, or near it;*® a rent that represents the 
‘full annual value of the holding.*® 

RADIATE. To emit in rays, as heat.*? 

RADIATION. Emission of rays, as of light or 
heat.#8 

RADIO. Pertinent to radio telegraphy.*® 

“Radio receiver” is a stationary instrument for re- 


A contest of speed; a running in 


38. Racing: 


aoe subject of contract see Gaming 8] culatory.’ 


Lien of trainer’ of race horse where 


distinguished as ‘radiating’ and ‘cir- 
In the heating of houses 
70. the ordinary hot-air furnace is circu- 


latory or indirect; the more common 
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producing sound transmitted on an electrical wave 
from.a radio broadeasting station, and intercepted by 
the radio receiver or a radio receiver and antenna, 
retransmitting the sound through ear phones or 
through the medium of a loud speaker, a device used 
in connection with the radio for the purpose of mak- 
ing the sound audible throughout a larger field than 
that achieved by the use of the ear phones.®° 

RADIUS. A straight line drawn from the center 
of a circle to any point of the circumference; a 
right line drawn or extending from the center of a 
circle to its periphery.®? The word is often used 
metaphorically,°* as in the phrases “radius of a 
man’s commercial activities,”** and “radius . . . of 
one’s social cirele.”®> 

Phrase: “Within a radius of.’’®® 

RADIX ET VERTEX IMPERII IN OBEDIEN- 
TIUM CONSENSUS.*’ 

RAPUBLICA CEDUNT BELLO PARTA.®® 

RAFFIA. A fiber derived from the raffia palm, 
which is native to the island of Madagascar and is 
closely related to the Jupati palm.®® 

RAFFLE.®° 


RAFT.°: As a noun, a term which may compre- 


Conn. 175, 177, 36 AmR 64. (2) Un- 
der an act prohibiting private mar- 


kets “within a ‘radius’ of six squares 
from a public market,” it was held 


a racing illegal see Animals § 57. 
n: 
Fair grounds see Agriculture § 12, 
Highway see Highways § 424 


39. Webster D. [quot Thomas v. 
Rasmussen, 106 Nebr. 442, 445, 184 
NW 104]. See also Race § 1. 


40. Ellis v. Beale, 18 Me. 3387, 339, 
36 AmD 726. 

[a] Compared with “trotting.”— 
There is no distinction between ‘horse 
trotting and horse racing as regards 
the objectionable side. Ellis v. Beale, 
18 Me. 337, 339, 36 AmD 726. But see 
Van Valkenburgh v. Torrey, 7 Cow. 
GN: Y:) 7252; 255° C“trotting” horses 
distinguished from “horse racing”’’). 

Horse race see Gaming § 137. 

41. Rex v. Roher, 10 OntWN 303; 
26 CanCrCas 376. 

“Hforse races” see Gaming § 102. 


42. Black L. D. 

43. Reg. v. Carter, (Ont.) 31 Can 
LJ 664, 665. 

44. “Rent” defined see Landlord 


and Tenant § 1037 et seq. , 

45. 2 Blackstone Comm. p. 43 [quot 
Black L. D.]. 

[a] “Rack rent” by statute is de- 
fined to be “rent which is not less 
than two-thirds of the full annual 
value of the premises out of which the 
rent arises, and the full annual value 
shall be taken to be the annual rent 
which a tenant might reasonably be 
expected, taking one year with an- 
other, to pay for the premises if the 
tenant undertook to pay all usual ten- 
ants’ rates and taxes, and tithe com- 
mutation and rent-charge (if any), 
and if the landlord undertook to bear 
the cost of repairs and insurance and 
the other expenses (if any) necessary 
to maintain the premises in a state to 
command such rent.” Truman v. 
Kerslake, [1894] 2 Q. B. 774, 777. 

46. Ex p. Connolly, [1900] a eb a 
6 [quot and crit Sawyer vy. Withall, 
[1919] 2 Ch. 3338, 3361. 

47. Webster New Int. D. 

[a] “All heating apparatus is one 
or the other of two types, direct or in- 
direct. In the direct the heating body 
or box is in the room to be heated, and 
the radiation is direct; in the indirect 
the heating box is outside the room to 
be heated and it heats a body of air 
in passing over it, which body of air 
is then conducted. to the room to be 
heated, thus indirectly accomplishing 
the result. The two systems are also 


steam system, with a radiator in each 
room, is radiating or direct; though 
steam heating is sometimes applied 
on the indirect system by passing 
fresh air from outside over the body 
of steam coils in the cellar and carry- 
ing this heated air into the room 
through pipes and registers.” Pelton 
eee 235 Fed. 131, 132, 148 CCA 
40. 

48. Webster New Int. D. 

“ ‘Radiation’ means something more 
than radiators. Radiation refers to 
heating capacity of the radiators 
when connected up with the boiler.” 
Cooper v. Scott Co., 143 Iowa 744, 750, 
120 NW 6381. 

49. Webster New Int. D. 

50. Peo. v. Congress Radio, 
133 Misc. 542, 232 NYS 647, 649. 

[a] “Radio receiver is usually 
composed of vacuum tubes containing 
special elements, and of other instru- 
ments referred to as inductances, ca- 
pacities, and resistances, and devices 
for their control, so wired and ar- 
ranged to receive the electrical charg- 
es necessary for operation.’ Peo. v. 
Congress Radio, Inc., 133 Misc. 542, 
543, 282 NYS 647. 

51. State oe maslncae 40 La. Ann. 
172, 174, 3).8))4 

[a] Similar conuttion. “A straight 
line drawn from the center to the cir- 
cumference of a circle.’ Webster D. 
{quot Skolnick v. Orth, 84 Mich. 71, 
73, 145 NYS 96LT: 


Inc,, 


52. Cook v. Johnson, 47 Conn. 175, 
177, 36 AmR 64. 
fa] Similar definitions.—(1) “A 


straight line from the center of a cir- 
cle or sphere to its periphery or sur- 
face.” Webster D. [quot Sacks v. 
MWe poet Seebln Apevia a oul ien Cole sae 
right line extending from the center 
of a circle or sphere to the curve or 
surface. Hebert vy. Sears, 67 Que. 
Super. 384, 386.” 

{b] Its leneth is half the diameter, 
or the space between center and cir- 
cumference. State v. Berard, 40 La. 
Ann. 172, 174, 3 S 463. 

{[c] From what point measured.— 
(1) Under an agreement not to prac- 
tice dentistry ‘within a radius of ten 
miles from Litchfield,” it was held 
that the radius should be measured 
from the center of Litchfield village 
where the restricted business had 
been located and not from the edge of 
the township. Cook v. Johnson, 47 


that the radius was not to be meas- 
ured from the center of the public 
market but “from the nearest point 
on the external line of the space occu- 
pied by the public market to the cir- 
cumference, drawn from that centre,” 
so that no private market be allowed 
within that circumference. State v. 
Berard, 40 La. Ann. 172, 174, 3 S 463, 
{eit State v. Barthe, 41 La. Ann. 46, 
49,6 S 531). 

ta] dow measured.—(1) In a 
straight line and not by the nearest 
travel route. Western Union Tel. Co. 
v. Jennings, 98 Tex. 465, 466, 84 SW 
1056; Hebert y. Sears, 67 Que. Super. 
384, 386, 387. (2) But under an act 
prohibiting public markets ‘‘within 
a radius” of a certain number of 
“squares,”’ the court held that a route 
of the mentioned distance such as a 
human being could use was intended, 
and not a distance on “an air line.” 
plates v. Barthe, 41 La. Ann, 46, 48, 6 

3 

53. State v. Lahiff, 144 La. 362, 80 
S 590, 592. 


54 State v. Lahiff, supra. 
55. State v. Lahiff, supra. 
56. Cook v. Johnson, 47 Conn. 175, 


177, 36 AmR 64; Sacks v. Legg, 219 
Ill. A. 144, 148; State v. Lahiff, 144 
La. 362, 80 S 590, 592; State v. Barthe, 
41 La. Ann. 46, 49, 6 S 531; State v. 
Berard, 40 La. Ann, 172, 174, 3 S 463; 
Skolnick v. Orth, 84 Mise. 71,145 NYS 
961, 962; Western Union Tel. Co. v. 
Jennings, 98 Tex. 465, 466, 84 SW 
1056; Hebert v. Sears, 67 Que. Super. 
384, 386. 

57. A maxim meaning “The con- 
sent of the governed is the root and 
top of government.” Morgan Leg. 
Max. [cit Halkerstone Max.]. 


58. A maxim meaning “Things 
taken in war go to the state.” Pelou- 
bet Leg. Max. 

59. Steinhardt> v.. ‘U.- S|; 9 Cust. 


A. (U. S.) 62, 64. 

{a] Raffia palm is an endogenous 
plant, that is, a plant which grows 
from within and not from the outside 
or circumference. ee ees VeoeUriSS 
9'Cust."AU CUS S:) 62 

60. See Gaming §§ 50, 70. 

61. Raft: 

As: subject to: 
Admiralty jurisdiction see Admiral- 
‘ty § 61 notes 79, 80. 
Maritime lien see Maritime Liens 8 
19 notes 5-7. 
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hend a strueture made by lashing together two piec- 
es of plank, or a floating structure of timber of great 
value and extent;°” a body of timber, held together 
by attraction or the force of external pressure ;** 
a frame or float made by laying pieces of timber 
As a verb, to transport on a 
to make into a raft.°° 


across each other. 
raft or in the form of a raft; 
RAFTAGE.§®® 
RAG.°7 


of paper.*? 


Floatage of as test of navigability see 
Logs and Logging § 116; Naviga- 
ble Waters § 6 notes 42—46. 

Police power of state to regulate see 
Commerce § 106. 


62. State v. Gilmanton, 14 N. H. 
467, 479. 

63. Deddrick v. Wood, 15 Pa. 9, 13. 

[a] Similar definition.—‘‘A  con- 


trivance whereby the logs themselves 
are kept together, and thus made ca- 
pable of being transported.” The 
Annie S. Cooper, 48 Fed. 703, 704. 

{b] It may include a number ‘of 
logs, thrown loosely into a stream and 
suffered to float Nes a body. Deddrick 
Viel WOO, lo: bale oy Ls. 

[c] Actual ligaments are not es- 
sential to a “raft” as such. Deddrick 
v. Wood, 15 Pa. 9, 13. 

[dj] Not a vessel.—Since it is not 
“a means of transporting anything 
but the things which make up the 
structure a raft of slogs is 
not strictly a vessel.’’ The Annie S. 
Cooper, 48 Fed. 7038, 704. See Pigeon 
River Lumber Co. v. Mooring, 13 Ont 
WR 190, 197 (not a ship or vessel). 

fe] “Wessels, crafts and rafts.”— 
Bogart v:\ Belleville; 6 Us* Cy2C. Pe: 
(Ont.) 425, 427. 


64. Walker D. [quot Deddrick vy. 
Wood, 15 Pa. 9, 13]. 

65. Webster New Int. D. 

{a] Example.—‘That cause of ac- 


tion is stated to be: I. Neglect to sea- 
sonably raft out logs, and neglect to 
raft them out separately from the 
logs of others. r II. Neglect 
to raft the logs of different marks be- 
longing to several owners separately. 
A special finding, however, 
limited the damages to failure ‘to ex- 
ercise reasonable diligence in raft- 
ing and delivering’ logs. The words 
‘rafting and delivering,’ however, tak- 
en in connection with the statements 
in the declaration, plainly enough 
mean rafting, or rafting out; nothing 
more; nothing less. They are used 
in the conjunctive and as ‘having the 
same significance and meaning. . 
The charter of the Penob- 
scot Boom Corporation . . . im- 
poses the duty ‘to raft all lumber in 
said booms securely and faithfully, 
with suitable warps and wedges for 
rafting.’’’ Penobscot Lumbering As- 
soc. v. Bussell, 92 Me. 256, 258, 42 A 
408. 

{[b] “Rafting” includes “sorting” 
since “‘the act of sorting is a neces- 
sary part of the work of rafting.” 
But sorting by ownership is sufficient, 
and sorting by kind is not demanded 
of a boom corporation under a char- 
ter duty of rafting the lumber that 
comes into its boom. Proprietors 
Machias Boom y. Sullivan, 85 Me. 343, 
346, 27 A 189. 

66. See Logs and Logging § 9. 

67. Kept on premises as affecting 


An old torn piece, small or large, of any 
woven fabric which has subserved one purpose and 
goes into the market as secondhand material;°% any 
separate fragment or shred of cloth;®® a small.worth- 
less fragment or shred of some woven material.?° 
The term has been applied to small particles of cloth, 
assembled promiscuously, with extensive interven- 
ing air spaces,’? and by custom, in the junk trade, 
to all articles used as material in the manufacture 


RAFT—RAIL 


beniis 


RAIL. [§ 1] 


RAGE, A kind of passion, distinguished from 
mere “anger”?* as a higher and more demonstrative 
and uncontrollable type of the existence of the lat- 


RAG FLOCK. Flock manufactured from rags.*® 


A. As a Noun. A strip of timber 


or metal used generally for wheels to run upon.*® 


In the plural,’ as used in a statute providing for 


mallow 


Phrase: 


Rail car. 


insurance see Fire Insurance § 266 
note 63/d]. 

68. Train-Smith Co. v. U. S., 140 
Fed. 113, 115 [quot Tenement House 
Dept. v. Hutkoff, 149 NYS 457, 459]. 

[a] As used in a tariff act (1) the 
term has been held to include coarse 
pieces of jute bagging with ragged 
edges in the condition in which they 
have been torn from cotton bales for 
covering which they were originally 
used. Train-Smith Co. v. U..S., 140 
Fed. 113,115. (2) Clippings of woolen 
material, produced in the process of 
making up garments, are “rags.” U. 
S. 'v.. Pearson, 131. Hed. 571,572 "att 
137 Fed. 1021, 70 CCA 306]. (3) But 
it does not include selected pieces of 
bagging all of high grade, or measur- 
able dimensions, and serviceable for 
use in patching cotton bales (U. S. v. 
Davies, 160 Fed. 456, 457, 87 CCA 672 
[applying the Tariff Act of July 24, 
1897 ¢ 11]) (4) nor samples of woolen 
cloth imported in book form for the 
purpose of selling goods of which 
they are representative (Vandegrift 
Vira vSr la) Cust. ASI@UA Saeco 0 econ, 
237 [applying Tariff Act of 1913]). 

[b] “Old rags’ and “new rags” 
distinguished.—U. S. v. Pearson, 131 
Fed. 571, 572. 

[ec] Waste compared and distin- 
guished.—U. S. v. Pearson, 131 Fed. 
571, 572. 

69. Century D. [quot Peo, v. Krin- 
ka, 177 NYS 846, 847]. 

[a] Similar definitions —(1) “A 
torn, worn, or formless fragment or 
shred of cloth.” Century D. [quot 
Tenement House Dept. v. Hutkoff, 149 
NYS 457, 459). S(2) “A: frazmentiof 
cloth torn or partly torn from its orig- 
inal connection, especially a worn, 
frayed, or torn bit of a garment.” 
Standard D. [quot Tenement House 
Dept. Hutkoff, supra]. 

70. New English D. [quot Cooper 
Vaio wal ttyl ols elke iS expec oonle 

{a] Similar definition——‘“A com- 
paratively worthless piece of any tex- 
tile fabric, either wholly or partly 
detached from its connection. by vio- 
Jence or abrasion.’ Century D. [quot 
Tenement House Dept. v. Hutkoff, 149 
NYS 457, 459 (as used in the Tene- 
ment House Law) ]. 


71. Peo. v. Krinka, 177 NYS 846, 
847. 

72. Mooney v. Howard Ins. Co., 138 
Mass. 375, 52 AmR 277. 

73. “Anger” see 2,C. J. p 1345. 

74. Wanes v. State, 10 Tex. A. 421, 
447. 

75. Cooper v. Swift, [1914] 1K. B. 
253. 

fa] Under act prescribing stand- 


ard of cleanliness.—(1) Removing 
flock from an old cover and replacing 
it in a new cover constitutes “mak- 
ing any article of eo bedaine 
within the meaning of the Rag Flock 


pounds per lineal yard for use on railway tracks. 
[§ 2] B. As an Adjective. 

ly used as an adjective.*+ 

A railroad ear.®? 

Other phrases: 


assessment, it has been construed to mean simply the 
rails in place on the roadbed.*& 
schedule it has been held to inelude defective new 


As used in a tariff 


“Rails weighing not less than twenty five 


9980 


The word is frequent- 


“Rail and water transfer and 
Act of 2911. Guildford’ Corp. v. 
Brown, [1915] 1 K. B. 256, 259. (2) 


But restuffing or remaking a mattress 
with the same flock and the same cov- 
er is not a ‘‘making”’’ of bedding with- 
in the meaning of the same act. Gam- 
ble v. Jordan, [1913] 3 K. B. 149, 153 
[dist Guildford Corp. v. Brown, su- 
pra]. (3) Nor does the act apply to 
the sale of a secondhand mattress or 
pillows containing a rag flock by a 
person who does not manufacture 
them, even although the rag flock con- 
tained therein does not conform to the 
standard 0 cleanliness required. 
Cooper v. Evan Cook’s Depositories, 
Ltd., [1915] 1 K. B. 344, 348. (4) The 
term “rags,” as used in such act, re- 
fers to rags polluted from any cause 
so as not to conform to the standard, 
and is not limited to pollution by con- 
tact with a human being or an ani- 
ree Cooper v. Swift, [1914] 1 K. B. 
a0o0- 

76. Willis v. Jarrett Constr. Co., 
152 N. C. 100, 67 SE 265, 267. 

{a] As used in contract to deliver 
to defendant piles ‘‘f. o. b. cars at 
Norfolk and Southern rail,” it can- 
not be construed to mean an estab- 
lished railroad siding in the absence 
of evidence showing that that mean- 
ing was intended. Willis v. Jarrett 
Constr. fCos, 152 NaC. L008 N04 62 ESe: 
265 (‘It would seem to mean, unaided, 
the iron rail of the company’s track’’). 

77. See Railroad Track post. 

78. San Francisco, etc., R. Co. v. 
Stockton, 149 Cal. 83, 87, 84 P 771. 

[a] Does not include spur tracks 
and switches, although on the actual 
roadway. Atchison, etc., R. Co. v. Los 
Angeles County, 158 Cal. 437, iit de 
250, 252. 

79. Illinois Cent. R. Co. Wo McCall, 
147 Fed. 925. 

-{a] They are not “scrap steel.”— 
Steel rails, which are new, but by rea- 
son of defects are depreciated in val- 
ue, but which have not lost their 
character or identity as “rails,” are 
not within the provision of Tariff Act 
July, 24, 1897 par 122 schedule C § I, 
for “scrap steel . fit only to 
be remanufactured, ” but are dutiable 
as “raiis’’ under par 130, even though 
they may be intended to be used as 
scrap irons Glllinois*Cent. Rs Cousy. 
McCall, 147 Fed. 925. 

8c. Toronto R. Co. v. Reg., 25 Can. 
S. C. 24, 34, 36. 

{a] In tariff act exempting such 
rails from duty, it was held that the 
exemption did not apply to rails for 
use on a street railway, even though 
they were of more than the specified 
weight. Toronto R. Co. v. Reg., 25 
Canes Ceizas 

81. See cases infra notes 82-84. 

82. See State v. Green, 15 Mont. 
424, 426, 39 P 322. 


“Railroad car” defined see post. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


RAIL—RAILROAD 


terminal facilities,”®? “rail chair.’’’4 

RAILING. A ‘word which as used in a statute 
providing for the safety of highways seems to imply 
a barrier of sufficient strength to prevent travelers 
under ordinary circumstances from going off a bridge 
or embankment;**> and in a statute providing for 
safe stairways, it has been held to mean a barrier as 
a protection against persons falling over the outer 
edge of such stairways.®°® 

RAILROAD or RAILWAY. [§ 1] A. As a 
Verb.°’ To send or put through at high speed.*§ 
With respect to legislation, to force through over 
the objection of a minority.®® 

[§ 2] B. As an Adjective. The term may be and 
often is used as an adjective.®° 

Railroad accident.°t. A term which, as used in a 
policy of insurance, has been construed to mean an 
accident occurring in the course of traveling and 
arising out of the journey; not necessarily depend- 
ent on any accident to the railway or machinery con- 
nected with it.°? 

Railroad bridge.®* A viaduct constructed for the 
See alsomsox CarignG. J. puslbs.. Car) 9 


Cx J. 1283") “relight. Cars27 Ci Jeep 
904; Hand Car 29 C. J. p 211 


99. 


roads. 


See Crossing 17 C. J. p 385 and 
cross references thereunder; 
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exclusive use of railroad transportation.®* 

Railroad car. A vehicle adapted to the rails of a 
railroad;®® a vehicle running upon rails.®° 

Railroad cattle gap or guard. A contrivance to 
restrain cattle.°” 

Railroad commission. A state instrumentality, 
having the power, and obliged, as a duty, to regulate 
the rates on railroads of the state.°> — 

Railroad crossing.®® An intersection of railway 
tracks;! the crossing by a railroad of a public high- - 
way.” 

Railroad cut. A term said to have a certain and 
definite meaning and to comprise as well the sloping 
sides as the deepest part of the excavation.*-+ 

Railroad employee.® A person employed to work 
on and about a railroad;® one whose employer op- 
erates a railroad.’ 

Railroad ferry. A means of connecting railroad 
tracks, or two railroads.® 

Railroad hazard.'° A characteristic danger pe- 
culiarly connected with the operation of railroads.++ 

Railroad line. In one sense, a regular line of ve- 
[a] Agent of transfer company, it- 


self employed by a railroad company, 
has been held a “railroad employee” 


Rail- 


83. State v. Bridges, 97 Wash. 553, 
166 P 780, 782. 

84. Railroad Supply Co. v. Hart 
Steel Co., 222 Fed. 261, 269, 138 CCA 
23. 
85. Munson v. Derby, 37 Conn. 298, 
310, 9 AmR 3832 (referring to Rev. St. 
tit 31 ¢ 1 § 8). See Wentworth v. 
Pittsfield,’ 73 N- H. 358, 62 A 218, 219. 
fa] Handrails not included.— 
Wentworth v. Pittsfield, 73 N. H. 358, 

62 A 218, 219. 
86. Cahill v. Kleinberg, 233 N. Y. 
255, 1385-NE 323, 324. 


87. As noun see Railroads § 1. 
88. Webster New Int. D. 
89. Roane v. Columbian Pub. Co., 


126 Wash. 416, 218 P 2138, 215. 

90. See cases infra notes 91-85. 

91. Cause of death or injury to 
person see Accident Insurance §§ 92— 
97; Carriers §§ 1294-1528; Death §§ 
36—43 passim; Railroads Seb. OM AG 
XIX-—XXIiI. 

92. Theobald v. Railway Pass. As- 
sur. Co., 10 Exch. 45, 58, 26 Eng L&EKq 
432, 156 Reprint 349. 


93. See Bridges § 1; Railroads 51 
CUE 
94. Diebold v. Kentucky Tract. Co., 


117 Ky. 146, 154, 77 SW 674, 25 KyL 
1275, 111 FAmSR (230). 63— URA ©6377, 
Louisville, etc., R. Co. v. Louisville 
City ha CO., 2) DU. GCy.) L715; 91 18. 

95. Webster D. [quot State v. 
Tardiff, 111 Me. 552, 90 A 424, 425, 
LRA1915A 817]. See Benson v. Chi- 
caso, ete., KR. Co., 75. Minn. 163, 166, 
77 NW 798, 74 AmSR 444. 

96. Century D.. [quot State. iv. 
Tardiff. 111 Me. 552, 90 A 424, 425, 
LRA1915A 817]. 

“Box car” see 9 C. J. p 315. 

“Car” see 9 C. J. p 12838. 

“Wand car” see 29 C. J. p 211. 

97. Carrollton Short Line R. Co. v. 
Lipsey, 150 Ala. 570, 43 S 836, 837. 

{a] Ina sense it is a fence, but the 
construction of the gap or guard it- 
self is not limited in its dangerous 
quality as is a fence. To be at all 
effective and serviceable, it cannot be 
a barrier erected perpendicular to the 
surface of the ground, and rising 
above it, but must, in order to answer 
the purpose in view, be so constructed 
that its appearance of dangerousness 
will, under ordinary circumstances, 
deter cattle from attempting to pass 
over it. Carrollton Short Line R. Co. 
v. Lipsey, 150 Ala. 570, 43 S 836, 837. 

98. Southern Pac. R. Co. v. Cali- 
fornia R. Comrs., 78 Fed. 236, 252. 
See also Railroads § 74. 


(51 C. J.— 24] 


1. Century D. [quot Atchison, etc., 
R. Co. v. Kansas City, ete., R. Co., 67 
Kan. 569,574, 70) P 939, 73 B 899y 

2. Atlantic Coast Line R. Co. v. 
Bunn, 2 Ga. A. 305, 58 SE 538. See 
Cass County v. Chicago, ete., R. Co., 
130 Ill. A. 346. 

[a] Statutes contemplate public 
and not private ways.—(1) A “rail- 
road crossing,’ such as is referred to 
in Cive, ‘Code (1895) $2222, “is “the 
crossing by a railroad of a public 
highway, not only used, but main- 
tained, as such by the proper authori- 
ties having it in charge. The evidence 
must show the road to be a public 
highway, before there is proof of a 
road crossing. Atlantic Coast Line R. 
Co. v. Bunn, 2 Ga. A. 305, 58 SE 538. 
(2) A road leading from the public 
road across a railroad to a house, and 
used only by the owner an'd another, 
is a private way. Moragne v. Charles- 
oe CECT ER CO WS. ©8400, OSes Mao) 


[b] “Approaches” compared and 
distinguished.—Within the meaning 
of a statute governing the construc- 
tion and maintenance of railroad 
“crossings and the approaches there- 
to’ within their respective rights of 
way, “railroad crossing” means that 
portion composing the track or road- 
bed, and “the approaches thereto,” 
that portion extending from the track 
on each side thereof back so far as 
may be necessary, so that at all times 
the crossing shall be safe. O’Fallon 
Vv. Ohio, etch, R. Co. 45 Ml At 572,057 
[cit Ohio, ete., R. Co. v. Bridgeport, 63 
Tll. A, 224, 226 (quot Cass County v. 
Chicago, etc., R. Co., 130 Ill. A. 346, 
349)]. See also Approach 4 C. J. p 
1455. 

3-4. Newton v. Louisville, ete, R 
Co., 110 Ala. 474, 477, 19 S 19. 

[a] As boundary.—One taking ti- 
tle to land lying ‘‘south of the rail- 
way cut” takes only that portion ly- 
ing adjacent to, and south of, the up- 
per line of the excavation, and not the 
sloping side of the cut. Newton v. 
Louisville, etc., R. Co., 110 Ala. 474, 
497, 19 S 19. 

5. See Employee 20 C. J. p 1241. 

6. Yancy v. Attna L. Ins. Co., 108 
Ga. 349, 351,:°33 SE! 979 (such is the 
meaning of the term as used in an ac- 
cident policy providing that the pol- 
icy shall not cover injuries received 
while walking or being on any rail- 
road bridge or roadbed, railway em- 
ployees excepted). 


within an exception to the provisions 
limiting the risk on an accident pol- 
ee Cotten v. Fidelity, ete., Co., 41 
Fed. 506, 511. 

7. Yancy v. Attna L. Ins. Co., 108 
Ga. 349, 351, 33 SE.979. But see Cot- 
ten v. Fidelity, etc., Co., 41 Fed. 506, 
511 (“the words having ref- 
erence to the character of the employ- 
ment, rather than to who is the em- 
ployer’’). 

8. See also Ferries § 23 notes 2, 3. 

9. New York v. New England 
Transfer Co., 18 F. Cas. No. 10,197, 14 
Blatchf. 159, 168. 

[a] It is substitute for a railroad 
bridge and is a part of a railroad 
route for the transportation of the 
cars which are used upon a railroad 
track, and the burden which they 
bear, and is not for the accommoda- 
tion of any persons except those who 
happen to be, for the time being, rail- 
road passengers. New York v. New 
England Transfer Co., 18 F. Cas. No. 
10,197, 14 Blatchf: 159, 168. 

{b] “General, unlimited ferry” dis- 
tinguished.—New York v. New Eng- 
land Transfer Co., 18 F. Cas. No. 10,- 
19%, 14) Blatcht. 159) V6se itehenve 
at Haven, etc., R. Co., 30 Conn. 38, 

0 


10. See also Master and Servant §§ 
774-797, 922-928. 

11. Johnson v. Great Northern R. 
Co., 104 Minn. 444, 116 NW 936, 937, 18 
LRANS 477 [quot St. Louis, etc., R. 
Co. v. Wiseman, 119 Ark. 477, 177 SW 
1139, 1141]. See Nylund, v. Duluth, 
ete., BR. Co, (123) Minn. 249 252 eas 
NW 739 (‘the peculiar hazards inci- 
dent to the use and operation of rail- 
roads’); Jelos v. Oliver Iron Min. Co., 
121 Minn. 473, 141 NW 848, 844; Han- 
son v. Northern Pac. R. Co., 108 Minn. 
94, 121 NW 607, 609, 22 LRANS 968. 

[a] Similar definition.—The ‘‘pe- 
culiar dangers to which employees are 
exposed while they are engaged in 
work connected with, and necessary 
to the operation or running of trains 
pe a line of railroad.” St. Louis, 

RaGouns eats 119 Ark. 477, 
482, 177 SW 1139 

{b] It exists when the work en- 
gaged in is so intimately connected 
with the movement of engines and 
trains as to render it more dangerous 
for that reason.’ Hanson v. Northern 
Pac. R. Co., 98,Minn. 94, 121 NW 607, 
609, 22 LRANS 968 [quot Nylund v. 
Duluth, etc., R. Co., 123 Minn. 249, 143. 
NW 739, 740]. 
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hicles for public use operated between distant points, 
or between different cities;+? and in another, a line 
made up of one or more main tracks, with necessary 


sidetracks, switches, signal blocks, 


appurtenances as may be necessary to the operation 


of the railroad.!? 
Railroad mortgage. 


distributed bonds.!# 
Railroad property.+® 


rail.16 
Railroad purposes.!7 


12. Com. v. Walton, 104 SW 323, 31 
KyL 916 (such is the ordinary mean- 
ing of the term, also of “stage line” 
and ‘‘automobile line,’’ and the terms 
do not include hacks, stages, and au- 
tomobiles which merely operate from 
point to point in one city for the 
transportation of the public). 

13. Morgan’s Louisiana, etc., R., 
etc., Co. v. Aucoin, 140 La. 768, 73 S 
859, 861. 

fa] Branch road or traffic spur.— 
“A branch road operated as such, or 
even a traffic spur, if not private, but 
open to public use, would have to be 
considered to be a railroad line.” 
Morgan’s Louisiana, etc., R., éte., Co. 
v. Aucoin, 140 La. 768, 774, 73 S 859. 

14. See Chicago, ete., R. Co. v. 
State, 128 Wis. 553, 647, 108 NW 557. 

{a] Distinguished from ordinary 
mortgage.—Chicago, etc., R. Co. v. 
State, 128 Wis. 553, 647, 108 NW 557. 


15. See Property §§ 2-5. 
16. Northern Pac. R. Co. v. Walk- 
er, 47 Fed. 681, 685. See McHenry 


v. Alford, 168 U. S. 651, 665, 18 SCt 
242, 42 L. ed. 614 [quot In re Wolver- 
ine Oil Co.’s Gross Production Tax, 
(Okl.) 154 P 362, 3867]; Campbell 
County Bd. of Equal. v. Louisville, 
ete., R. Co., 109 SW 303, 20% 33 KyL 
78; In re Erie R. Co., GEMINE, aie 10p 608, 
611, 48 A 601. 

[a] Divided into four classes.— 
Under the acts of 1884 (P. L. p 142), 
as amended, “railroad property,” for 
purposes of taxation, is divided into 
four distinct classes: First, the main 
stem, consisting of the roadbed, not 
exceeding one hundred feet in width, 
with its rails, ties, depot buildings; 


second, other. real property; third, 
tangible personal property; fourth, 
the franchise. Jersey City v. State 
Bd. of Assessors, 74 N. J. L. 720, 68 
A 227, 228. 

{b] Includes: (1) Roadbed, right 


of way, tracks, stations, rolling stock, 
and such like property. Northern 
Pac. R. Co. v. Walker, 47 Fed. 681, 685. 
See Detroit v. Detroit Mfrs. R. Co., 
149 Mich. 530, 113 NW 365, 366; Cana- 
dian Pac. R. Co. v. Kings County, 90 
Wash. 38, 1555 P-'416. 7419: (2) A 
bridge owned and used by a railroad 
company, although it was also used 
for the accommodation of teams, 
street cars, and foot passengers, 
Campbell County Bd. of Equal. v. 
Louisville, ete., R. Co., 109 SW 3038, 
304, 305, 838 KyL 78. (3) A railroad 
built in the streets of a city to carry 
freight from manufactories not other- 
wise accessible by steam railroads, 
leased to, and operated by, a steam 
railroad company which used it in 
connection with its own road. Detroit 
vy. Detroit Mfrs. R. Co., supra. 

[c] Does not include: (1) Lands 
owned and held for sale, or other dis- 
position, for profit, and in no way con- 
nected with the use or operation of 
the railroad. McHenry vy. Alford, 168 
U. S. 651, 665, 18 SCt 242, 42 L. ed. 614 
[quot In re Wolverine Oil Co.’s Gross 


A mortgage, or trust deed, of 
railway property, securing a large number of widely 


The property which is es- 
sential to a railroad company to enable it to discharge 
its funetions and duties as a common carrier by 


Purposes ineident to the 
proper construction, maintenance, and management 
of the railroad, or to its use by the corporation as a 


RAILROAD 


and such other 
purposes.?° 


Railroad station.?* 
between the termini of a railway where passengers 
are taken up and let down;?? also, although less ap- 
propriately, a railway terminus;?° 
passengers are received upon and discharged from 
railroad trains ;?* 
control of a railway company, and designated by 


carrier of goods and passengers.'& 

Railroad shop.?® 
strued as including not only the shop buildings but 
also all the tracks and grounds set apart for shop 


A term which has been con- 


A halting place, intermediate 


a place where 


any place owned or under the 


it as a regular point at which it receives and dis- 


Production Tax, (Okl.) 154 P 362, 
367]; Northern Pac. R. Co. v. Walker, 
47 Fed. 681, 685. (2) A steamboat, 
although used in connection with the 
railroad. Illinois Cent. R. Co. v. Irvin, 
72 Ill. 452, 455, 456. (3) Warehouses 
erected by private individuals upon 
lands leased by the railroad company 
along and on the company’s right of 
way and intended for the private 
benefit of the lessees. Gilkerson v. 
Brown, 61 Jll. 486, 488. 

{ad] Statute providing for taxation 
of railroad track and rolling stock 
includes all property owned or used 
by the railroad company, in the opera- 
tion of its road, which may come 
within the term “railroad property.” 
Pittsburgh, etc., R. Co. v. Backus, 154 
ie 421, 480, 14 SCt 1114, 38 L. ed. 
Railroad purposes: 

In general see Railroads 51 C. J. 
For which: 

Land may be taken see Eminent Do- 
main §§ 46-50. 

Property may be used as affecting 
taxation see Taxation [37 Cyc 
915-920]. 

18. See United New Jersey-R., ete., 
Co. v. Jersey City, 55 N. J. L. 129, 132, 
26 A 185 [quot Delaware, etc., R. Co. 
v. Newark, 60 N. J. L. 60, 37 A. 629 
(purposes other than those so de- 
scribed are not railroad purposes 
within provisions for exemption from 
taxation) ]. 

[a]. Includes: (1) Building of Ry 
branch line. Mobile, ete., R. Co. 
Kamper, 88 Miss. 817, 41 S 513, 514, 
(2) Building of a construction rail- 
road. Palmer v. Los Angeles, etc., R. 
Co. bo aCal. AN 19% 20a ee O20! ONS: 
(3) Depot and storage purposes, as 
used in the exemption clause in the 
statute of March 30, 1868, conveying 
certain lands to railroad and canal 
companies. Pennsylvania R. Co. v. 
Jersey City, 49 N. J. L. 540, 544,9 A 
782, 784, 60 AmR 648. (4) Holding a 
portion of the right of way unoccu- 
pied, so long as it is not devoted to 
another purpose. United New spree 
R, etc., Co. v. Jersey, City, 55 N. J. 
129, 132, 26 A135. (5) Leasing a et 
tion of its right of way, by a railroad 
to a shipper, as a warehouse for col- 
lecting, storing, and facilitating the 
moving of freight. Shelton v. South- 
ern Cotton Oil Co., 106 S. C. 192, 90 SE 
751, 752. (6) Storing, on right of way, 
of ‘freight cars necessary for ship- 
ping. Magnolia Petroleum Co. y. Cas- 
well, (Tex. Civ. As) 295 SW 653, 660. 
(1) Use by a railroad of its right of 
way for constructing and maintaining 
its own telegraph, telephone, and elec- 
trie signal lines: Louisville, ete., R. 


Co. v. Western Union Tel, Co., 249 
Fed. 385, 394, 161 CCA 359. 
{b] Does not include: (1) Main- 


taining a coal yard for carrying on a 
coal business by a railroad company 
upon its own account. Delaware, etc., 
R. Co. v. Newark, 60 N. J. L. 60, 37 A 
629, 631. (2) Storage of coal for com- 


charges passengers or freight.?> 
Railroad ticket.?° 
more the character of personal property than of a 


A receipt, or voucher, having 


mercial uses for the profit of others: 
Sturgeon v. Wabash R. Co., (Mo. A.). 
17 SW (2d) 616, 620. 

[ec] Actual use or purpose, and not 
ownership, is the test of exemption. 
Delaware, etc., R. Co. v. Newark, 60 
INS elie 60, 63, 37 A 629. 

[da] Not limited to main line uses. 
—Where a deed conveyed land as a 
donation to a railroad company ‘for 
railroad purposes only,” the grantor 
could not obtain a cancellation of the 
conveyance on the ground that it was 
understood that defendant would use 
the land in connection with a main 
line through the town where the land 
was situated, but that it had only 
built a branch. Mobile, ete., R. Co. v. 
Kamper, 88 Miss. 817, 41 S 518, 514. 


19. “Shop” see [36 Cyc 431]. 
20. Chicago, etc., R. Co. v. Denver, 
etc., R. Co., 45 Fed. 304, 314 (where 


the term was so construed with refer- 
ence to a contract for joint use by two 
companies, excluding from its opera- 
tion certain “shops”; and it was fur- 
ther said: “It is obvious that the 
term ‘railroad shops’ includes much 
more than would be included in the 
term ‘shoe shop’ or ‘tailor shop’’’). 

21. Duty of carrier to provide fa- 
cilities: 

For freight see Carriers §§ 79— 
For passenger see Carriers 5 71337, 
1338, 1341-1347. 

“Depot” see Depot § 2. 

“Station” see [36 Cyc 925]. 

22. Imperial D. tit “Station” [quot 
Carroll v. Casemore, 20 Grant Ch. 
(Ont?):"1'6; 217. 

23. Imperial D. tit “Station” [quot 
Carroll v. Casemore, supra]. 

24. St. Louis, etc., R. Co. v. Neal, 
66 Ark, 5438, 544, 51 Sw 1060. 

[a] Ordinary acceptation of term 
as applied to railways would appear 
to be “passenger station.” It cannot 
properly mean the railway grounds, 
and in legal phraseology, a different 
signification is not given to the word. 
Carroll v. Casemore, 20 Grant Ch. 
(Ont.) 16, 22. 

25. Dixon v. Great Falls, etc., R. 
Co., 38 App. (D. GC.) 591, 594° AnnCas 
1913€ 5717 

[a] Various places along line of 
railway where carriages stop for tak- 
ing up or depositing goods or passen- 
gers are termed “stations,” with the 
prefix of goods or passengers as they 
are allotted to the one or the other, 
and they are termed ‘road stations” 
when they occur at the crossing of a 
public road where goods or passen- 
gers are transferred to other kinds of 
conveyance. Imperial D. sub verb 
“Railway” [quot Carroll vy. Casemore, 
20 Grant Ch. Ont.) 16) 215.22). 

26. Railroad ticket: 

Generally see Carriers §§ 1107-1147, 

1178-1184; Ticket [38 Cye 302]. 

As contract see Carriers § 1117. 
As subject of: 
Forgery see Forgery § 48. 
Larceny see Larceny § 35. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


negotiable instrument ;?? and while it is, in one sense, 
“property,” yet it is not merchandise or a chattel ;?8 
but simply a voucher that the person in whose pos- 
session it is has paid his fare;?® a convenient sym- 
bol to represent the fact that the bearer has paid 
to the company the agreed price for his conveyance 
upon the road to the place designated;*° merely the 
evidence of the contract of the carrier to transport 
the holder between the points, and on the conditions 


therein named.?1 
Railroad track.?2 


Transferability of see Carriers §§ 
1121-1126. 
“Passage ticket’? see Passage 47 C. 
J.,.p 1873 note 22 [pb]. 
“Passenger’s ticket”? see Passenger 


Sea 
27. Krank v. Ingalls, 41 Oh. St. 
560, 564. See Com. v. Wilson, 44 Pa. 


Super. 183, 187. 

28. State v. Corbett, 57 Minn. 345, 
350, 59 NW 317, 24 LRA 498 (constru- 
ing an act prohibiting the resale of 
transportation tickets). But see Com. 
vy. Wiison, 44 Pa. Super. 183, 187 (“A 
railroad ticket . is transfer- 
able by delivery, represents a valu- 
able consideration, and is property; 
and the fraudulent counterfeiting of 
such a ticket has been held to be 
forgery at common law’’); State v. 
Wilson, 63 Or. 344, 350, 127 P 980, 
AnnCasi914D 646 (holding an unis- 
sued railroad ticket to be compre- 
hended within the term “any goods or 
ssa as used in a larceny stat- 
ute). 

29. Baltimore, etc., R. Co. v. Camp- 
bell, 36 Oh. St. 647, 658, 38 AmR 617 
baie Frank v. Ingalls, 41 Oh. St. 560, 
D 4 

{a] Similar definitions.—(1) ‘A 
mere token or voucher, showing that 
they. {holder] had paid his 
fare and was entitled to a passage as 
thereon indicated.”’ Elmore v. Sands, 
54 N. Y. 512, 515, 13 AmR 617. (2) 


“Nothing more than a mere, voucher | 


that the party to whom it is given, 
and in whose possession it is, has 
paid his fare and is entitled to be 
carried a certain distance.” Lawson 
Contr. Carriers § 106, p 116 [quot 
Frank vy. Ingalls, 41 Oh. St. 560, 564]. 
(3) “A voucher, token, or receipt, 
rather than a contract, adopted for 
convenience, to show that the passen- 
ger has paid his fare from the place 

named therein as the place of 
departure to [that] named 
therein as the place of destination.” 
Elliott Railroads § 1593 [quot Ames 
v. Southern Pac, Co;, 141 Cal) 728; 
731,75 P 310, 99 AmSR_ 98]. 

[b] “It is more in the nature of a 
receipt given by the railroad company 
as evidence that the passenger ‘has 
paid his fare for a certain kind of 
passage cn the proper trains of the 
company, as limited and regulated by 


its rules.’ Ames v. Southern Pac. 
Competes Gals 728, 5 %31,. 75 310,99 
AmSR 98. 

[ce] “Ordinary local tickets .. 


are mere tokens to the passenger and 
vouchers for the conductor, adopted 
for convenience to show that the pas- 
senger has paid his fare from one 
place to another.” Louisville, etc., R. 
Cov... Lurner,100-Denn, (213; 224, 47 
SW 2238, 43 LRA 140 {eit Watson v. 
Louisville, etc., R. Co., 104 Tenn. 194, 
200, 52 SW 1024, 49 LRA 454]. 

30. Cleveland, etc., R. Co. v. Bart- 
ram, 11 ‘Oh. SE: 457, 462 [quot Frank 
Ve Ingalls, 41 Oh. St. 560, 563). 

31. State v.. Corbett, 57 Minn, 345, 
350, 59 NW 317, 24 LRA 498... See 
Ames vV. Southern Pac. Cox -141- Cal. 
728, 732, 75 P 310, 99 AmSR 98 (“a 


In the ordinary sense, two con- 
tinuous lines of rails on which railway cars run,?? 
forming, together with the ties, ballast, switches, ete., 
the permanent way;** merely that part of the right 
of way on which the rails and ties are laid.®5 


RAILROAD 


As 


ticket is evidence of a contract to car- 
ry and the right to passage, but the 
contract itself is implied by law, ex- 
cept in so far as it iS expressed in 
the ticket’). 

32. See generally Railroads 51 C. q. 

33. Century D. [quot Reid v. Klein, 
138 Ind. 484, 494, 37 NE 967; Atchi- 
son, etc., R. Co. v. Kansas City, etc., 


Re COL Oka Mane 069) OC el One Soo mie 
P 899] 
34. Century D. [quot Reid v. Klein, 


138 Ind. 484, 494, 37 NE 967]. 

[a] “Not merely the rails and ties 
upon which cars are run, but it is the 
‘road; course, way’ (Webster), and 
includes all that enters into and com- 
poses the road, the course and way.” 
Gates v. Chicago, etc., R. Co., 82 Iowa 
518, 527, 48 NW 1040 [quot Atty.-Gen. 
ee ees) 148 Mich. 71, 121, 111 NW 
[b] Embankment included.—With- 
in Code § 464, concerning damages to 
abutting premises of construction of 
railroads, the embankment upon 
which the rails and ties are laid is a 
part of the whole that makes the rail- 
road track. Gates v. Chicago, etc., 
R. Co., 82 Iowa 518, 527, 48 NW 1040 
[quot Atty.-Gen. v. Detroit, 148 Mich. 
71, 121, 111 NW 860]. 

[ce] “Right of way.”—(1) “Rail- 
road track’’ is quite commonly used to 
denote the right of way of a railroad. 
Bacon v. Boston, etc., R. Co., 83 Vt. 
421, 76 A 128, 132. (2) But “there is 
a vast difference between the location 
of a right of way and the location of 
a track on-a right of way.’ Mills 
Em. Domain (2d ed) § 211 [quot Reid 
v. Klein, 138 Ind. 484, 494, 37 NE 967]. 

[d] Roadbed included.—As used in 
St. (1893) c 20 (St. [1898] § 1816 subd 
1), providing for recovery by an em- 
ployee for a defect in a track, the 
word includes the roadbed upon which 
the track rests. Crouse v. Chicago, 
etc., R. Co., 102 Wis. 196, 209, 78 NW 


446, 

[e] “Roadway” synonymous.—Ba- 
con v. Boston, etc., R. Co., 83 Vt. 421, 
76 A 128, 132. 


{f] As used in condemnation stat- 


ute (1) the term includes tracks used’ 


for switch purposes and devoted to 
the storage of cars. Chicago, etc., R. 
Go: Vv. Chicago, 151: Ills 348), 357, 37 
NE 842 (construing City and Village 
ACT ALSt, CGLSTZ)iaatt 518) separ e894): 
(2) And the term applies to those de- 
voted to the purposes of a railroad 
yard. Chicago, etc., R. Co. v. Pontiac, 
169 Tll. 155, 161, 48 NE 485; Chicago, 


ete:, Re Conv: Chicago, supra. 
[e] Ordinance providing that “no 
street car shall stop on . 1. any 


railroad tracks, but shall come toa 
full stop before crossing any railroad 
track,” is comprehensive enough to in- 
elude any “railroad track,’’ whether 
main line or spur. Galveston, etc., R. 
Co. v. Vollrath, 40 Tex. Civ. A. 46, 53, 
89 SW 279. : 

{h] It is “structure” within the 
meaning of Gen. St. § 2673, providing 
that, for injury upon a _ highway, 
“caused by a structure legally placed 
on such road by a railroad company,’ 
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generally understood, only a track on which steam 
is used as the motive power.®® 
ute,?* for the purposes of assessment for taxation, 
“railroad track” includes the right of way, station, 
and other necessary grounds, superstructures upon 
such right of way, station and other grounds, and all 
other immovable property used, operated, or occu- 
pied and reasonably necessary to the maintenance 
and operation of such road.?§ 
Revenue Law,°°® for the purposes of taxation, 
road track” embraces the right of way, including the 
superstructures of main, side, or second track, and 
turnouts, and the station and improvements of the 
railroad company on such right of way.*°® 


Under an Idaho stat- 


Under the Illinois 
“rail- 


Under 


the latter shall be liable. New York, 
etc., R. Co. v. New Haven, 70 Conn. 
390, 396, 39 A 597 

[il As boundary.—‘North line of 
the railroad track,” describing a 
boundary, in a deed, means the north 
line of the rails. Reid v. Klein, 138 
Ind. 484, 488, 37 NE 967. 

35. Drainage Comrs. Dist. No. 3 v. 
Illinois Cent. R. Co., 158 Ill. 353, 361, 
41 NE 1073 (so defining “track” as 
used in an instrument relating to as- 
sessments as affected by the question 
of benefit to the’ track, and distin- 
guishing the use of the word in Reve- 
nue Act [2 Starr & C. St. ec 120 § 42]). 

36. Sears v. Marshalltown St. R. 
Co., 65 Iowa 742, 744, 23 NW 150 
{quot Freiday v. Sioux City Rapid - 
Transit Co., 92 Iowa 191, 194, 60 NW 
656, 26 LRA 246] (in both of which 
cases it was presumed that the words 
were used by the legislature in that 
sense in providing for compensation 
to abutting owners, where a railway 
track is laid in a street). But see 
Guion v. Terre Haute, etc., Tract. Co., 
82 Ind. A. 458, 143 NE 20, 22 (not- 
withstanding electricity was used in- 
stead of steam). 

37. Rev. Codes §§ 1710-1715. 

' 38. Northern Pac. R. Co. v. Koote- 
nai County, 19 Ida. 75, 112 P 320, 321. 

Paiet Rev. St. (1874) p 185; 2 Starr 

C.. Ste 12043: 42% Hurd Rev. St. 
{1903) © 120 §§ 40- 52, 109. 


40. Peo. v. Dunleith, ete., Bridge 
Co., 822 Ill. 99, 152 NE 526; Illinois 
Cent. R. Co. v. Carr, 302 Ill. 172, 134 


NE 138, 140; Peo. v. Illinois Cent. R. 
Co., 215 Ill. 177, 181, 74 NE 116; Chi- 
cago, etc., R. Co. v. Peo., 195 Ill, 184, 
189, 62 NE 869; Quincy, etc., R. Co. 
v. Peo., 156 Ill. 437, 442, 41 NE 162; 
Chicago, etce., R. Co. v. Peo., 129. Ill. 
571, 576, 22 NE 864, 25 NE 5; Peoria, 
etc., R. Co. v. Goar, 118 Ill. 134, 136, 
137, 8 NE 682 [cit Oregon Short Line 
R. Co. v. Yeates, 2 Ida. (Hasb.) 397, 
402, 17 P 457]; Anderson v. Chicago, 
éte.; R. Co., LIT Tl) 26582354292 % NE 
129; Peo. v. Chicago, etc., R. Co., 116 
Tll. 181, 183, 4 NE 480; Chicago, ete., 
R. Co. v. Miller, 72 Ill. 144, 146. . 
[a] Embraces: (1) Main track, 
sidetrack, right of way, and improve- 
ments thereon. Cairo, ete., R. Co. v. 
Mathews, 152 Ill. 153, 158, 38 NE 623. 
(2) “Not merely the main and side- 
tracks and turn-outs, but also the sta- 
tions, and improvements thereon.”’ 
Chicago, etc., R. Co. v. Peo., 4 Ill, A. 
468, 471. (3) A right of way one hun- 
dred feet wide and track thereon, used 
to carry stone, necessary in keeping 
the road in repair, from a quarry to 
the main track. Chicago, ete., R. Co. 
Vv. Péo., 129 Til. 571, 22 INE» 864, -25 
NE 5. (4) The east half of a bridge 
across the Mississippi between Illi- 
nois and Iowa when it is owned by a 
railroad company. Anderson y. Chi- 
cago, etc., R. Co., 117 Ill. 26, 27, 7 NE 
129. But see Peo. v. Dunleith, etc., 
Bridge Co., 322 Ill. 99, 152 NH 526 
(holding otherwise when it is owned 
by a bridge, and not a railroad, com- 
pany). (5) Land adjacent to right 
of way, used only for a plant for 


372 (51°C. J:] 
the Indiana Revenue Law,*! “railroad track” em- 
braces the right of way, including a superstructure, 
main track, side or second tracks, and turnouts, turn- 
tables, telegraph poles, wires, instruments, and oth- 
er appliances, and the stations or improvements of 
the railroad company on the right of way, except 
machinery, stationary and other engines, which 
shall be considered personal property; that is, the 
right of way, with whatever is upon it in the shape of 
improvements.*” Under certain New York stat- 
utes,#? “railroad track” embraced the entire road- 
way, and not merely the iron or railway, including 
switches or other contrivances for passing cars from 
one line of rails to another,** limited, however, to the 
track used for public traffie.4® 

Railroad yard. A tract of ground upon which are 
railroad tracks, used for the purpose of receiving 
and storing cars when not in use, or used for the 
purpose of switching, in the distribution of cars and 
engines to other places, and in the making up of 
trains,*® or for incidental purposes, as for storage, 
repairs, equipment, cleaning, furnishing of equip- 


RAILROAD 


ment, ete.;47 a place for the deposit of ears and the 
making up of trains;**® consisting of sidetracks upon 
either side of the main tracks, and adjacent to some 
principal station or depot grounds, where cars are 
placed for deposit, and where arriving trains are 
separated and departing trains made up ;49 the place 
where such switching is done as is essential to the 
proper placing of ears either for deposit or for de- 
parture.®° 

Other phrases: “Railroad action,”®+ “[railroad] 
bonds attached,’®? “railroad business,’”®? “railroad 
contractor,”’>* “railroad depot,’®> “railroad engaged 
in interstate commercee,’’®*® “railroad equipment,”°? 
“railroad equipment and rolling stock,”°> “railroad 
. . . facility,’ “railroad grade crossing,”®® “rail- 
road liability policy,”*! “railroad mail clerk,”*? 
“railroad or railway fishplates,”®? “railroad pool,”®* 
“railroad postal clerk,”®® “railroad receiver,”®® “rail- 
road relief society,”*? “railroad right of way,’’®® 
“railroad securities,”®® “railroad service,”7° “rail- 
road superintendent,”71 “railroad switechmen in 
yard,”’** “railroad terminal companies,”’?*? “railroad 


generating electrical power for the 
propulsion of its cars. Peo. v. Terre 
Haute, etc., R. Co., 256 Ill. 591, 100 NE 
L773. (6) Land adjoining the right of 
way, used as a reservoir, from which 
to obtain water for locomotives and 
for other operating purposes. Chi- 
cago, etc., R. Co. v. Peo., 218 Ill. 463, 
715 NE 1021 [quot Peo. v. Terre Haute, 
ete., R. Co., supra]. (7) Railroad ap- 
proach, consisting of elevated tracks, 
embankment, and viaduct, constructed 
on land purchased for a right of way. 
Peo. v. Illinois Cent. R. Co., 215 Ill. 
177, 181, 74 NE 116. (8) Town or city 
lots used by the company as right of 
way. Chicago, etc., R. Co. v. Miller, 
72 Ill. 144, 146. 

{[b] Does not embrace: (1) A 
separate piece of land containing a 
track five hundred feet in length, ina 
sheep yard, entirely surrounded by a 
fence and shut off from the right of 
way by a gate when not in use. Chi- 
cago, etc., R. Co. v. Peo., 195 Ill. 184, 
187, 189, 62 NE 869. (2) Lots owned 
by a railroad but never appropriated 
as a part of the right of way, what- 
ever may be the intention concerning 
their future use. Chicago, etc., R. 
So. v. Peo., 136 Ill. 660, 665, 27 NE 200. 

[ec] To be assessable as “railroad 
track” (1) property must not only be 
used therefor, but must be the prop- 
erty of a railroad company. Chicago, 
etc., R. Co. v. Peo., 153 Ill. 409; 413, 
38 NE 1075, 29 LRA 69. (2) “It is not 
necessary the road should be con- 
structed, but if it shall be ‘located’ 
and in process of construction” it is 
to be returned for taxation as “rail- 
road track.” Peov. ‘Chicago, ete.,R- 
Co., 116 Ill. 181, 183, 4 NE 480. 

41. Ind. Rev. St. § 6362. 

42. Pfaff v. Terre Haute, etc., R. 
Co., 108 Ind. 144, 147, 9 NE 93 [cit 
Oregon Short Line R. Co. v. Yeates, 2 
Ida. (Hasb.) 397, 402, 17 P 457]. 


[a] Improvements upon right of 
way-—If a depot building, round- 
house, machine shop, coal or wood 


shed, or water tank, is upon the right 
of way, it becomes a part of the rail- 
road track. Pfaff v. Terre Haute, etc., 
R. Co., 108 Ind. 144, 147, 9 NE 93 [eit 
Oregon Short Line R. Co. v. Yeates, 2 
Tda--(Hasb.) 397, 4025 17 Pe45ii)" 

43. Gen. Railroad Act (1850) ec 40 
§ 24; St. (1863) c 62. 

44. Delaware, etc., Canal Co. v. 
Whitehall, 90 N. Y. 21, 24 [cit Matter 
of Folts St., 18 App. Div. 568, 573, 46 
NYS 43]. 

45. Boston, etc., R. Co. v. Green- 
bush, 52 N. Y. 510, 511 [quot Peo. vy. 
New York Cent., etc., R. Cos, 156 N. 


Y. 570, 578, 51 NE 312 (“The ‘track’ 
specified in the act may include one or 
more single tracks, but should . 
be limited to the track used for pub- 
lic traffic, whether composed of one 
or more, including turn-outs and 
switches, or, in other words, what 
may fairly be regarded as the road- 
way”)]. See Delaware, etce., Canal 
Co. v. Whitehall, 90 N. Y. 21, 24, 25. 
fa] Does not include grounds up- 
on which tracks are laid for storing 
ears or exclusively for making up 
trains. Boston, etc., R. Co. v. Green- 
bush, 52°N. Y;.510, 511. [quot Peo. v. 
New York Cent., etc., R. Co.; 156 N. 
Ye. 570; 578,51) INH 31212 

46. Chicago, etc., R. Co. v. Chicago, 
151 Ill. 348, 357, 37 NE 842. See At- 
lantic Coast Line R. Co. v. Mallard, 54 
Fla. 148, 44 S 366, 370. 

[a] Applied to mere collection of 
tracks.—Illinois Cent. R. Co. v. Chi- 

cago, 141 Ill. 586, 604, 30 NE 1044, 17 
LRA 530 

{b] Synonymous with “switch 
yard.”—Baltimore, etce., R. Co. v. Lit- 
tle, 149 Ind. 167, 173, 48 NE 862. 

{[c] Does not include every switch 
or siding at a station or in the coun- 
try along the main line of travel; nor 
does the rule apply to a ward guarded 
by walls and fences to keep tres- 
passers out. Fowler v. Georgia R., 
ete., Co., 133 Ga. 664, 66 SE 900. 

47. New York v. New York, etc., 
R. Co., 169 NYS 12, 14. 

[a] “Right of way” distinguished. 
—New York v. New York, etc., R. Co., 
169 NYS 12, 14. 

48. Atlantic Coast Line R. Co. v. 
Mallard, 54 Fla. 143, 44 S 366, 372. 
See Philadelphia, ete. a. COs. Burk- 
hardt, 83 Md. 516, 521, 34 A 1010 (spe- 
cifying in the particular instance 
“freight trains’’). 

49. Harley v. Louisville, etc. R. 
Co., 57 Fed. 144, 145 [quot Baltimore, 
ete., R. Co. v. Little, 149 Ind. 167, 173, 
48 NE 862]. See Atlantic Coast Line 
Fee v. Mallard, 54 Fla. 143, 44 S 366, 
372. : 

50. Harley v. Louisville, ete. R. 
Co., 57 Fed. 144, 145 [quot Baltimore, 
etc, R. Co, we. Little, 149 Ind. 167, 173, 
48 NE 862]. 

51. Roane v. Columbian Pub. Co., 
126 Wash. 416, 218 P 2138, 215. 

52. De Bearn v. De Bearn, 115 Md. 
668, 677, 81 A 223, 36 LRANS 421. 

53. State v. Canadian Pae: RR.) Co., 
125 Me. 350, 184 A 59, 60; State v. 
Minnesota, etc., R. Co., 106 Minn. 176, 
118 NW 679, 681, 1007, 16 AnnCas 426. 

54. Indianapolis Northern Tract. 


Co. v. Brennan, 174 Ind. 1, 14, 87 NE 
a16, 90 NE 65, ‘91 NE 508, 30 LRANS 


ial “Laborer” distinguished.—In- 
dianapolis Northern Tract. Co. v. 
Brennan, 174 Ind. 1, 18, 87 NE 215, 90 
NE 65, 91 NE 503, 30 LRANS 85. 

55. See Depot § 2; and “Railroad 
Station” supra text and notes 21-25. 

56. Fort Worth Belt R. Co. v. U. 
S., 22 F. (2d) 795;. U. S. v. Southern 
R. Co., 164 Fed. 347, 352. See also 
Commerce § 41. 

57. Black Diamond Coal Min. Co. v. 
Glover Mach. Works, 212 Ala. 654, 103 


S 853, 854. See also Equipment 20 C 
p 1301. 
58. In re Ferguson Contracting 


Co., 183 Fed. 880, 882; Black Diamond 
Coal Min. Co. v. Glover Mach. Works, 
212 Ala. 654, 103 S 853, 854; Brady v. 
Bell, 94 Wash. 496, 162 P 865, 866. 
59. Granger v. Davis, 2 F. (2d) 695, 


697. 
“Pacility” see 25 C. J. p 334. 
60. Poole. v. Boston, ete., R. Co., 
216 Mass. 12, 102 NE 918, 919. 
“Grade crossing” see 28 C. J. p 755. 


61. See Liability Insurance § 58. 

62. See Carriers § 1053 notes 70-72. 
ator Ginsburg v. U. S., 147 Fed. 531, 

[a] Old fishplates, which are so 


worn as to have lost their usefulness 
for railway purposes and are suitable 
for use only as scrap steel, are not 
dutiable as “railway fishplates,’ but 
as “scrap steel.’ Ginsburg v. U. S., 
147 Fed. 531, 532. 

64. See Pool 49 C. J. p 1080. 
also Monopolies §§ 6, 103. 

65. As officer see Post Office § 74. 

As passenger see Carriers § 1053 
notes 70-72. 

66. See Railroads 51 C. J. 

67. See Beneficial Associations § 1 
note 20 [f]; Master and Servant § 362. 

68. Western Union Tel. Co. v. 
Pennsylvania RR. Co., 195 UleS. 540, 
570,25 SCt 133, 49° ‘ed. 312, 1 AnnCas 


See 


517; Bowers v. Atchison, ete., En Cos 
LUO Kann 2025 coe. ols, 916, 42 ALR 
228. See also Railroads IX; Right of 


Way [34 Cyc 1767]. 

69. See Railroads XII. 

70. National Refining Co. v. St. 
Louis, etc., R. Co., 237 Fed. 347, 350, 
150 CCA 361. 

71. See Employee 20 C. J. p 1043 
text and note 25 [c]. 

72. Garrity v. Catholic Order of 
Foresters, 148 IM. A. 189, 197. 

73. State v. Union R. Co., 129 Tenn. 
ee 168 SW 575, 580, AnnCas1915D 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tie plate, 
Sramroad: , train,” "7 
NTO bb 
works, 
belt,”5+ 


74 Railroad Supply Co. v. Elyria 
fron, ete. \Co.; 244) U.S: 285, 37 SCt 
502, 503, 61 L. ed. 1136. 

75. White v. Sandy Lake Lumber 
Co., (Ont.) 48 CanLJ 25, 26. 
pe See Explosives § 1 note 1 [c] 
77. Patton v. Los Angeles Pace. Co., 
PS CaleaAy S22,7223) P6h3., 614: 

78. Magnuson v. Pennsylvania R. 
Co., 242 Pa. 422, 89 A 462, 468. 

79. Forest View Land Co. v. At- 
lantie Coast Line R. Co., 120 Va. 308, 


railroad ties,”7> “railroad torpedo,”7® 
“railroad work,”7® 
railroad yard foreman;’’®° also, “railway 
“railway freight brakeman,’’®? 
freight switehman,’** “railway spine,’’®4 


RAILROAD—RAILROADING 


trainmen.”’8° 
“railroad 


“railway 
“railway 


91 SH 198, 201. ; 

80. As superior servant see Master 
and Servant §§ 780, 781. 

Sige Burrard | Powers Cov, Hutde) Vv. 
laee:ce [Palatal |) WAS KGa re en 

82. Cook v. Modern Brotherhood of 
papeniee, 114 Minn, 299, 302, 131 NW 
334. 

83. Cook v. Modern Brotherhood of 
America, supra. 

84. See Neurosis 45 C. J. p 1390 
note 17 [a]. 

85. Coke v. Illinois Cent. R. Co., 
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RAILROADING. The management of, or work 
on, a railroad or railroads; the business of construct- 
ing or operating railroads;** the construction of, or 
work on, a railroad.$7 


255 Fed. 190, 193. 

{a] Term includes all whose du- 
ties are performed ‘on the engines 
and in the cars.” Coke v. Illinois 
Cent. Re Con 255 Meds £90; oa 

86. Century D. [quot Gulf, etc., R. 
Co. v. King, 73 Fla. 325, 74 S 475, 476 
(quot Sullivan vy. Atlantic Coast Line 
R. Co., 244 Fed. 606, 608)]. 

87. Webster Int. D. [quot Gulf, 
ete, Re Co, vy. King, 73) Mla 3255745 
475, 477 (quot Sullivan v. Atlantic 
Coast Line R. Co., 244 Fed. 606, 608) ]. 


Sat weaned 
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XXII. 


XXIII. 


RAILROADS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 404] 


ANALYSIS 


. DEFINITIONS [sub-analysis p 375] 

. NATURE AND STATUS [sub-analysis p 375] 
III. 
. ORGANIZATION, EXISTENCE, AND FUNCTIONS OF RAILROAD COMPANIES [sub-analysis 


RIGHT TO ENGAGE IN RAILROAD BUSINESS [sub-analysis p 375] 


p 375] 


. REGULATION [sub-analysis p 376] 

. FEDERAL WAR-TIME CONTROL [sub-analysis p 376] 

. PUBLIC AID FeeieRe oleae p 377] 

_ LOCATION OF ROUTE, TERMINI, STATIONS, DIVISION POINTS, ETC. [sub-analysis p 377! 
. RIGHT OF WAY AND OTHER INTERESTS IN LAND [sub-analysis p 378] 

, CONSTRUCTION, MAINTENANCE, AND EQUIPMENT [sub-analysis p 381] 

. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATION [sub-analysis p 384] 

_ INDEBTEDNESS, SECURITIES, LIENS, AND MORTGAGES [sub-analysis p 386] 

. RECEIVERS [sub-analysis p 391] 

_ OPERATION AND REGULATION THEREOF IN GENERAL [sub-analysis p 392] 

. COMPANIES AND PERSONS LIABLE FOR INJURIES [sub-analysis p 398] 

. INJURIES TO PROPERTY GENERALLY [sub-analysis p 399] 

. FIRES [sub-analysis p 400] 

_ INJURIES TO ANIMALS [see 52 C. J.J 

. ACCIDENTS TO TRAINS [see 52 C. J.] 

. ACCIDENTS AT CROSSINGS [see 52 C. J.] 

XXI. 


INJURIES TO LICENSEES OR TRESPASSERS AND OTHERS ON RAILROAD PREMISES © 
[see 52 C. J.] 


INJURIES TO PERSONS ON HIGHWAYS OR PRIVATE PREMISES [see 52 C. J.] 
OFFENSES AGAINST RAILROAD OPERATION OR PROPERTY [see 52 C. J.] 


eee ee es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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SUB-ANALYSIS 
I. DEFINITIONS [(§§ 1-5] p 404 
A. Railroad [§§ 1-2] p 404 
1. Im General [§ 1] p 404 
2. Lateral or Branch Railroad [§ 2] p 407 
B. Other Terms [§§ 3-5] p 407 
1. Railway [§ 3] p 407 
2. Railroad Company or Corporation [§ 4] p 408 
3. Railway Company [§ 5] p 409 


II. NATURE AND STATUS [§§ 6-7] p 409 
A. Of Railroad [§ 6] p me 
B. Of Railroad Company [§ 7] p 411 


III. RIGHT TO ENGAGE IN RAILROAD BUSINESS [§§ 8-10] p 411 
A. In General [§ 8] p 411 
B. Eaclusive and Conflicting Franchises [§ 9] p 412 
C. Determination of Convenience and Necessity [§ 10] p 413 


IV. ORGANIZATION, EXISTENCE, AND FUNCTIONS OF RAILROAD COMPANIES [§§ 11-71] 
p 415 
A. Domestic Companies [§§ 11-71] p 415 
1. In General [§ 11] p 415 
2. Incorporation and Existence [$$ 12-17] p 416 
a. In General [§ 12] p 416 
b. Subscription to, and Payment of, Portion of Stock [§ 13] p 417 
c. Certificate or Articles of Incorporation [§§ 14-15] p 417 
(1) In General [§ 14] p 418 
(2) Specification of Termini of Railroad [§ 15] p 418 
d. Acceptance of Charter [§ 16] p 420 
e. Organization Fee or Tax [§ 17] p 420 
3. Domicile [§ 18] p 421 
4. Capital and Stock [§§ 19-25] p 421 
a. In General [§ 19] p 421 
b. Issue and Distribution of Stock [§§ 20-22] p 421 
(1) In General [§ 20] p 421 
(2) Consideration [§ 21] p 421 
(3) Exchange of Common for Preferred Stock [§ 22] p 422 
e. Increase of Capital Stock [§ 23] p 422 
d. Redemption of Stock [§ 24] p 422 
e. Expenditure of Capital upon Railroad [§ 25] p 422 
5. Subscriptions to Stock; Rights and Liabilities of Stockholders [$$ 26-83] p 422 
a. Preliminary Statement [§ 26] p 422 
b. Subscriptions [§§ 27-30] p 422 
(1) In General [§ 27] p 422. 
(2) Payment of Subscription or Part Thereof [§ 28] p 423 
(3) Conditional Subscriptions [§ 29] p 423 
vy Interest on Subscriptions [§ 30] p 423 
c. Stockholders [§§ 31-83] p 423 
(1) Rights and Liabilities in General [§ 31] p 423 
(2) Meetings [§ 32] p 424 
(3) Actions between lStgptholders [§ 33] p 424 
6. Officers and Agents [$9 34-40] p 424 
a. In General [§ 34] p 424 
b. Election or Appointment and Qualification [§ 35] ~p 424 
c. Powers and Authority [§§ 36-37] p 424 
(1) In General [§ 36] p 424 
(2) Of Particular Officers and Agents [§ 37] p 425 
d. Imputation of Knowledge [§ 38] p 427 
. Rights and Liabilities [§ 39] p 427 
Torts [§ 40] p 428 
7. Powers [§§ 41-43] p 428 
-a. In General [§ 41] p 428 
b. Hngaging in Other or Accessorial Busines [§ 49] p 430 
e. Charging for Transportation [§ 43] p 431 
8. Duration and Termination of Corporate Hxistence [§ 44] p 431 
9, Amendment, Revocation, or Forfeiture of Charter or Franchise, and Dissolution [§§ 45-53] 
p 431 


Hh © 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


376 [51 C.J.] RAILROADS 


a. Amendment and Revocation [§§ 45-46] p 431 
(1) In General [§ 45] p 431 
(2) Assent to, or Acceptance of, Amendment [§ 46] p 432 
b. Forfeiture of Franchise and Dissolution [§§ 47-53] p 433 
(1) In General [§ 47] p 483 
(2) Lease or Sale of Property [§ 48] p 434 
(3) Failure To Construct or Complete Railroad [§ 49] p 435 
(4) Suspension or Abandonment of Railroad or Business [§ 50] p 485 
(5) Waiver or Nonenforcement of Forfeiture’ [§ 51] p 486 
(6) Proceedings for Forfeiture or Dissolution [§ 52] p 436 
(7) Operation and Effect [§ 53] p 437 
B. Foreign Companies [§§ 54-57] p 437 
1. In General [§ 54] p 437 
2. Domestication or Domestic Incorporation [§ 55] p 438 
3. State Regulation [§§ 56-57] p 438 
a. In General [§ 56] p 488 
b. What Constitutes “Doing Business” [§ 57] p 438 
C. Actions against Railroad Companies [§§ 58-71] p 439 
1. In General [§ 58] p 439 
2. Limitation of Actions [§ 59] p 439 
3. Jurisdiction and Venue [§§ 60-63] p 439 
a. Actions against Domestic Companies [§§ 60-61] p 439 
(1) Im General [§ 60] p 439 
(2) What Constitutes “Doing Business” in County [§ 61] p 440 
b. Actions against Foreign Companies [§§ 62-63] p 440 
(1) In General [§ 62] p 440 
(2) What Constitutes “Doing Business” in State [§ 63] p 441 
4. Process [§§ 64-71] p 442 
a. In General [§ 64] p 442 
b. Service [§§ 65-70] p 442 
(1) In General [§ 65] p 442 
(2) On Whom Service May Be Made [§§ 66-69] p 443 
(a) In General [§§ 66-67] p 443 
aa. In Action against Domestic Company [§ 66] p 443 
bb. In Action against Foreign Company [§ 67] p 444 
‘(b) Effect of Receivership [§ 68] p 445 
(c) Effect of Sale or Lease of Railroad [§ 69] p 446 
(3) Service on Subsidiary Company [§ 70] p 446 
ce. Return [§ 71] p 446 


V. REGULATION [§§ 72-75] p 446 
A. Power To Regulate [§§ 72-73] p 446 
1. In General [§ 72] p 446 
2. Of Courts [§ 73] p 447 
B. Regulation by Commission [§ 74] p 447 
C. Enforcement of Duties [§ 75] p 447 


VI. FEDERAL WAR-TIME CONTROL [§§ 76-95] p 448 
A. Basis of Control [§ 76] p 448 
B. Scope and Extent [§ 77] p 448 
C. In Whom Vested [§ 78] p 449 
D. Effect upon Particular Matters [§§ 79-87] p 449 
1. Preéxisting Contracts [§ 79] p 449 
2. Rates and Charges. [§ 80] p 449 
3. State and Municipal Regulations [§ 81] p 449 
4, Rights of Action [§§ 82-83] p 450 
a. Accruing before Federal Control [§ 82] p 450 
b. Accruing during Federal Control [§ 83] p 450 
. Condemnation Proceedings [§ 84] p 454 
Taxes and Assessments {§ 85] p 454 
. Offenses [§§ 86-87] p 454 
a. By Railroad Companies [§ 86] p 454 
b. Against the United States [§ 87] p 454 
I. Consolidation of Railroads [§ 88] p 455 
F. Right to, and Recovery of, Moneys Accruing from Operation [§ 89] p 455 
G. Termination of Control and Redelivery [§§ 90-92] p 455 
1. In General [§ 90] p 455 


———— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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2. Actions [§ 91] p 456 

3. Effect upon Rates and Charges [§ 92] p 458 | 
Hl. Compensation and Guaranty of Income [§§ 93-94] p 458 

1. In General [§ 93] p 459 

2. Release or Settlement by Railroad Companies [§ 94] p 459 
I. Express Companies [§ 95] p 459 


VII. PUBLIC AID [§§ 96-121] p 460 
A. Aid by Governmental Agency [§§ 96-115] p 460 
1. In General [§ 96] p 460 
. Indemnity or Security for Aid Granted [§ 97] p 460 
. Control of Grant by Commissioners or Other Officers [§ 98] p 460 
. Assignments of Right To Aid Granted [§ 99] p 461 
. Negotiation and Transfer of Securities [§§ 100-101] p 461 
a. In General [§ 100] p 461 
b. Rights of Purchasers and Transferees [§ 101] p 461 
6. Termination, Avoidance, and Forfeiture of Grant [§§ 102-104] p 461 
a. In General [§ 102] p 461 
b. Effect of Sale or Lease of Railroad [§ 103] p 462 
c. Effect of Consolidation of Company [§ 104] p 462 
. Rights and Liabilities of Railroad Company [§§ 105-113] p 463 
a. In General [§ 105] p 463 
b. Acceptance and Performance of Conditions [§§ 106-111] p 463 
(1) In General [§ 106] p 463 
(2) Construction, Maintenance, and Operation of Railroad [§$ 107-108] p 464 
(a) In General [$ 107] p 464 
(b) Time for Commencement and Completion of Construction [§ 108] p 465 
(8) Location of Railroad, Offices, Stations, and. Stops [§ 109] p 466 
(4) Amount or Value of Work Done [§ 110] p 466 
(5) Hapenditure of Aid [§ 111] p 466 
ce. Delivery of Stock to Municipality or Taxpayers [§ 112] p 467 
d. Payment of Interest. and Securities or Repayment of Aid [§ 113] p 467 
8. Enforcement of Grant [§ 114] p 467 
9. Grants of Aid by Federal Government [§ 115] p 468 
B. Private Subscriptions and Contributions [§§ 116-121] p 468 
1. In General [§ 116] p 468 
2. Validity of Subscription or Promise To Contribute [§ 117] p 468 
3. Acceptance, Performance, and Breach of Conditions [§§ 118-120] p 469 
a. In General [§ 118] p 469 
b. Construction, Maintenance, and Equipment of Railroad [§ 119] p 469 
c. Location of Road, Termini, and Stations [§ 120] p 470 
4. Rights and Liabilities of Parties [§ 121] p 471 
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VIII. LOCATION OF ROUTE, TERMINI, STATIONS, DIVISION POINTS, ETC. [§§ 122-165] p 471 
A. Designation and Determination of Location [§§ 122-143] p 471 
1. Main Line [§§ 122-126] p 471 
a. In General [§ 122] p 471 
b. Statutory and Charter Provisions [§ 123] p 472 
ce. Discretion of Railroad Company [§ 124] p 473 
d. Method of Determination [§ 125] p 473 
e. Remedies and Proceedings [§ 126] p 474 
2. Parallel Roads [§ 127] p 475 
3. Lateral or Branch Roads, Spurs, Switches, Sidings, and Extensions [§§ 128-133] p 476 
a. Lateral or Branch Roads [§§ 128-129] p 476 
(1) In General [§ 128] p 476 
(2) Point of Location [§ 129] p 477 
b. Spurs, Switches, Turnouts, and Sidings [§ 130] p 477 
e. Extensions [§§ 131-132] p 478 
(1) In General [§ 181] p 478 
(2) Spur or Siding [§ 132] p 479 
d. Federal Control [§ 133] p 479 
4. Termini [§§ 1384-135] p 480 
a. In General [§ 134] p 480 
b: Construction into Cities, Towns, and Villages [§ 135] p 481 
5. Connections [S§ 136-139] p 482 
a. With Other Railroads [§§ 136-137] p 482 
(1) In General [§ 136] p 482 
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(2) Place of Connection [§ 137] p 484 
b. With Private Tracks or Switches [§ 138] p 485 
c. Remedies and Proceedings [§ 139] p 485 
6. Stations [§§ 140-143] p 486 
a. In General [§ 140] p 486 
b. Union Stations [§. 141] p 487 
ce. Powers and Proceedings of Railroad Commissioners [§ 142] p 488 
d. Remedies and Proceedings [§ 143] p 490 
B. Contracts as to Location [§§ 144-149] p 492 
. In General [§ 144] p 492 
. Hatensions [§ 145] p 492 
. Branch or Spur Lines [§ 146] p 493 
. Terminal Buildings [§ 147] p 493 
. Division Terminal, Offices, Shops, Etc. [§- 148] p 493 
. Stations [§ 149] p 493 
C. Survey or Record of Location [§§ 150-152] p 494 
1. Survey [§ 150] p 494 
2. Filing Map, Profile, or Record [§ 151] p 495 
3. Evidence of Location [§ 152] p 496 
D. Change or Abandonment of Location [§§ 153-163] p 497 
1. Change of Location [§§ 153-159] p 497 
a. Route [§§ 153-155] p 497 
(1) In General [§ 153] p 497 
(2) Construction of Statutes [§ 154] p 499 
(3) On Application of Landowner [§ 155] p 500 
b. Termini [§ 156] p 501 
c. Division Points, Shops, Facilities, Etc. [§ 157] p 501 
d. Stations [§ 158] p 501 
e. Stock Pens [§ 159] p 502 
2. Abandonment of Location [§§ 160-161] p 502 
a. In General [§ 160] p 502 
b. Stations [§ 161] p 503 
3. Liability of Railroad Company [§ 162] p 504 
4. Remedies and Proceedings [§ 163] p 504 
EK. Conflicting Locations [§§ 164-165] p 505 
1. In General [§ 164] p 505 
2. Remedies and Proceedings [§ 165] p 506 


DOP wre 


IX. RIGHT OF WAY AND OTHER INTERESTS IN LAND [(§ 166-301] p 507 
A. Capacity To Acquire and Hold Land [§§ 166-170] p 507° 
1. In General [§ 166] p 507 
2. Foreign Railroad Companies [§ 167] p 508 
3. Purposes for Which Land May Be Acquired [§§ 168-170] p 509 
a. In General [§ 168] p 509 
b. Purposes for Which Land May Not Be Acquired [§ 169] p 510 
‘@. Presumptions [§ 170] p 510 
B. Modes of Acquiring Land or Rights Therein [§§ 171-172] p 510 
1. In General [§ 171] p 510 
2. Adverse Possession or Prescription [§ 172] p 511 
C. Agreements, Licenses, and Implied Grants [§§ 173-185] p 512 
1. Agreements as to Right of Way or Use of Land [§§ 173-176] p 512 
a. In General [§ 173] p 512 
b. Effect of Agreement in General [§ 174] p 514 
c. Options [§ 175] p 515 
d. Contract To Furnish or Procure Right of Way [§ 176] p 515 
2. License or Consent [§§ 177-180] p 516 
a. In General [§ 177] p 516 
b. Operation and Effect [§ 178] p 517 
ce. Duration and Termination [§§ 179-180] p 517 
(1) In General [§ 179] p 517 
(2) Revocation [§ 180] p 518 
3. Implied Grants [§ 181] p 518 
4, Remedies of Landowner [§§ 182-184] p 519 
a. In General [§ 182] p 519 
b. Injunction [§ 183] p 521 
c. Cancellation or Rescission of Contract [§ 184] p 521 
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5. Remedies of Railroad Company [§ 185] p 522 
D. Conveyances to or for Railroad Company [§§ 186-191] p 523 
1. Requisites and Validity [§ 186] p 523 
2. Persons Entitled To Convey [§ 187] p 525 
3. Operation and Effect in General [§§ 188-190] p 525 
a. As Waiver of Damages [§§ 188-189] p 525 
(1) In General [§ 188] p 525 
(2) As against Subsequent Purchaser [§ 189] p 527 
b. As to Duty To Maintain Crossings, Fences, and Cattle Guards [§ 190] p 527 
4. Location of Way or Land Conveyed [§ 191] p 528 
KE. Extent of Way or Land Acquired [§§ 192-199] p 529 
1. In General [§ 192] p 529 
2. Right of Way [$$ 193-199] p 529 
a. In General [§ 193] p 529 
b. As Confined to Space Actually Occupied [§ 194] p 530 
ce. Width of Right of Way [§§ 195-199] p 531 
(1) Width Definitely Specified [§ 195] p 531 
(2) Width Not Definitely Specified [§ 196] p 532 
(3) Effect of Charter or Statutory Limitations [§ 197] p 533 
(4) Presumptions [§§ 198-199] p 534 
(a) Of Acquisition of Charter or Statutory Width [§ 198] p 534 
(b) Of Acquisition of Only Width Actually Occupied and Used [§ 199] p 535 
F. Title, Estate, or Interest Acquired [§§ 200-207] p 535 
1. In General [§ 200] p 535 
2. Under Grant or Conveyance from Owner [§§ 201-204] p 536 
a. In General [§ 201] p 536 
b. Title in Fee [§ 202] p 537 
ec. Hasement [§§ 203-204] p 539 
(1) In General [§ 203] p 539 
(2) Nature of Hasement [§ 204] p 540 
3. By Mere Use or Adverse Possession [§ 205] p 541 
4. Rights in Adjoining Lands [§ 206] p 541 
5. Priority of Right [§ 207] p 5438 
G. Exceptions, Reservations, Covenants, and Conditions [§§ 208-231] p 544 
1. Exceptions and Reservations [§§ 208-210] p 544 \ 
a. In General [§ 208] p 544 
b. Of Private Way or Crossing [§ 209] p 545 
ce. Exception or Reservation of Railroad Right of Way [§ 210] p 546 
2. Covenants and Conditions [§§ 211-231] p 546 
a. In General [§ 211] p 546 
b. Particular Covenants and Conditions [§§ 212-222] p 548 
(1) In General [§ 212] p 548 
(2) Use for Railroad Purposes in General [§ 213] p 548 
(3) Time for Construction of Road [§ 214] p 550 
(4) Mode of Construction in General [§ 215] p 551 
(5) Location and Operation of Road [§ 216] p 552 
(6) Location and Maintenance of Station or Termini [$§ 217-218] p 552 
(a) In General [§ 217] p 553 
(b) Performance of Covenant or Condition [§ 218] p 554 
(7) Private Crossings, Fences, and Cattle Guards [§§ 219-221] p 555 
(a) In General [§ 219] p 555 
(b) Time for Construction, and Excuses [§ 220] p BT 
(c) Character and Sufficiency of Crossing, Fence, or Cattle Guard [§ 221] Pp 
558 
(8) As to Damages from Construction and Maintenance [§ 222] p 559 
c. Effect of Succession to, or Transfer of, Property [§§ 223-224] p 559 
(1) Of Grantee [§ 223] p 559 
(2) Of Grantor [§ 224] p 560 
d. Excuses for Nonperformance and Waiver of Performance [§ 225] p 562 
e. Rights and Remedies of Parties [§§ 226-231] p 563 
(1) In General [§ 226] p 563 
(2) Injunction [§ 227] p 564 
(3) Reformation, Cancellation, or Rescission [§ 228] p B65 
(4) Damages [§§ 229-231] p "565 
(a) In General [§ 229] p 565 
(b) Failure To Erect or Removal of Station [§ 230] p 566 
(e) Failure To Construct and Maintain Fence or Crossings [§ 231] p 567 
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H. Use of Land or Rights Acquired [§§ 232-242] p 568 
1. In General [§ 232] p 568 
2. Incidental Uses [§§ 233-238] p 568 
a. In General [§ 233] p,568 
b. Determination of Necessity of Use in Cana [§ 234] p 570 
. As Limited or Restricted by Terms of Grant [§ 235] p 571 
. Use or Removal of Materials [§ 236] p 572 
Use or Removal of Minerals [§ 237] p 573 
Use for Telegraph or Telephone Line [§ 238] p 573 
3. Exclusiveness of Possession and Use [§§ 239- 240], p 574 
a. In General [§ 239] p 574 
b. Use or Interference by Owner [§ 240] p 574 
4. Permitting Use by Third ahi [§§ 241-242] p 577 
a. In General [§ 241] p 577 
b. Provision for Pay as or Indemnity from Liability [§ 242] p 579 
I. Rights in, and Use of, Streets, Highways, and Other Public Places [§§ 249-271] p 579 
1. In General [§ 243] p 579 
2. Legislative Grant or Authority [§§ 244-245] p 579 
a. Necessity [§ 244] p 579 
b. Power of Legislature [§ 245] p 580 
3. Grant or Consent by Municipal or Other Local Authorities [§§ 246-250] p 581 
a. Necessity and Propriety [§§ 246-247] p 581 
(1) In General [§ 246] p 581 
(2) When Not Required [§ 247] p 582 
b. Manner of Giving or Obtaining Consent or Grant [§§ 248-250] p 583 
(1) In General [§ 248] p 583 
(2) Sale of Franchise [§ 249] p 584 
(5) Prescription or Estoppel [§ 250] p 584 
. What Constitutes Grant of Authority in General |§ 251] p 585 
. Construction and Operation of Statute or Ordinance Granting Right [§ 252] p 586 
. Regulation of Use in General [§ 253] p 587 
. Consent or Grants by Abutting Owners [§§ 254-255] p 588 
a. Consent [§ 254] p 588 
b. Grants by Owners [§ 255] p 589 
8. Covenants and Conditions in Grants [§§ 256-257] p 590 
a. In General [§ 256] p 590 
b. Effect of Breach of Condition; Waiver [§ 257] p 591 
9. Conflicting or Exclusive Grants and Priority of Rights [§ 258] p 592 
10. Duration of Right [§ 259] p 592 
11. Nature and Extent of Right or Use [§§ 260-266] p 593 
. In General [§ 260] p 593 
. Interest or Title Acquired [§ 261] p 594 
. Designation or Selection of Street or Highway [§ 262] p 595 
Width of Right of Way [§ 263] p 596 
. Mutuality of Rights of Company and Public in General [§ 264] p 596 
. Mode and Extent of Use [§ 265j] p 598 
Tracks, Sidetracks, Switches, and Turnouts [§ 266] p 599 
12. Remedies by or against Railroad Company [§§ 267-271] p 601 
a. In General [§ 267] p 601 
b. Injunction [§§ 268-270] p 602 
(1) In General [§ 268] p 602 
(2) By Abutting Owner or Other Citizen [§ 269] p 603 
(3) By Railroad Company [§ 270] p 605 
e. Mandamus [§ 271] p 606 
. Right To Use Tracks, Right of Way, or Other Property of Another Road [§§ 272-277] p 606 
1. In General [§ 272] p 606 : 
2. Statutory Permission {§ 273] p 607 
3. Contracts and Agreements between Railroads [§ 274] p 609 
4. Covenants and Conditions in Grant of Right of Way [§ 275] p 609 
5. Remedies against Interference with Right of Way or Property [§ 276] p 610 
6. Enforcement of Agreements [§ 277] p 610 
K. Conveyance or Release of Right of Way or Land by Railroad [§§ 278-280] p 611 
1. Power To Make and Validity [§ 278] p 611 
2. Title and Rights of Purchasers [§ 279] p 612 
3. Reservations and Haceptions [§ 280] p 613 
L. Abandonment, Forfeiture, or Loss [§§ 281-301] p 614 
1. Nonuser or Abandonment [§§ 281-285] p 614 
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. In General [§ 281] p 614 
- What Constitutes [§ 282] p 614 
. Revival after Abandonment [§ 283] p 616 
. Right To Remove Tracks or Other Equipment [§ 284] p 616 
e. Right to Reversion; Enforcement of Right [§ 285] p 617 
. Failure To Complete ov Construct Road [§ 286] p 617 
et Adverse Possession [§ 287] p 618 
4. Revocation, or Forfeiture, or Loss by Estoppel, of Franchise To Use Streets or Public Place 
[§ 288] p 618 
5. Breach of Condition in Private Grant [99 289-301] p 619 7 
a. In General [§ 289] p 619 
b. Enforcement [§§ 390 —298] p 621 
(1) Persons Entitled To Enforce [§ 290] p 621 
(2) Procedure [§§ 291-298] p 621 
(a) In General [§ 291] p 621 
(b) In Case of Public Grant [§ 292] p 622 
(ce) Notice and Demand [§ 293] p 622 
(d) Reéntry or Claim [§ 294] p 622 
(e) Return of Consideration [§ 295] p 622 
(f) Pleadings [§ 296] p 622 
(g) Burden of Proof [§ 297] p 622 
(h) Questions of Law and Fact [§ 298] p 622 
ce. Waiver or Estoppel [§ 299] p 623 
d. Relief against Forfeiture [§ 300] p 623 
e. Effect [§ 301] p 623 
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X. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT [(§§ 302-481] p 623 
A. Authority and Duty of Railroad Company [§§ 302-310] p 623 
1. Duty To Construct [§§ 302-303] p 623 
a. In General [§ 302] p 623 
b. Switches and Sidings [§ 303] p 624 
2. Authority To Construct [§§ 304-305] p 624 
a. In General [§ 304] p 624 
b. Switches and Sidings [§ 305] p 624 
3. Time for Commencement or Completion of Construction [§§ 306-307] p 624 
a. In General [§ 306] p 624 
b. Switches, Sidings, Branches, and Extensions [§ 307] p 625 
4. Maintenance and Repair [§ 308] p 626 
5. Remedies [§ 309] p 626 
6. Interference with Construction [§ 310] p 627 
B. Plan and Mode of Construction [§§ 311- -316) p 627 
1. In General [§ 311] p 627 
2. Construction in or along Streets and Highways [§§ 312-314] p 628 
a. In General [§ 312] p 628 
b. Construction at, above, or below Grade [§ 313] p 629 
ce. Restoring and Maintaining Highway [§ 314] p 629 
3. Roadbed and Tracks [§ 315] p 630 
4. Remedies [§ 316] p 631 
C. Crossing Other Railroads [§§ 317-335] p 632 
1. Right To Cross [§§ 317-320] p 632 
a. In General [§ 317] p 632 
b. Street Railroads and Other Railroads Occupying Highways [§ 318] p 634 
ce. Agreement or Acquiescence [§ 319] p 634 
d. Injunction [§ 320] p 634 
2. Place, Mode, and Expense of Crossing [§§ 321-327] p 635 
In General [§ 321] p 635 
Agreement between Companies [§ 322] p 636 
Crossing at, above, or below Grade [§ 323] p 636 
Expense of Crossing [§§ 324-326] p 638 
(1) In General [§ 324] p 638 
(2) Agreements between Companies [§ 325] p 640 
(3) Actions To Recover Expense [§ 326] p 640 
e. Injunction [§ 327] p 640 
3. Determination as to Necessity, Place, Mode, and Expense of Crossing [§§ 328-335] p 641 
a. In General [§ 328] p 641 
b. Powers and Proceedings of Commissioners [§§ 329-330] p 642 
(1) In General [§ 329] p 642 
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(2) Commissioners Appointed by Courts [§ 330] p 644 
. Jurisdiction and Power of Courts [§ 331] p 644 
. Parties [§ 332] p 645 
. Pleading [§ 333] p 645 
. Evidence [§ 334] p 646 
Review [§ 335] p 646 
D. Crossiny Highways [§§ 336-410] p 647 
1. What Constitutes a Crossing [§ 336] p 647 
2. Right To Cross [§§ 337-340] p 647 
a. In General [§ 337] p 647 
b. Consent of Municipal or Other Authorities [§ 338] p 648 
ec. Nature and Hautent of Rights Acquired [§ 339] p 649 
d. Rights and Remedies of Public [§ 340] p 650 
3. Place, Mode, and Expense of Crossing [§§ 341-346] p 650 
a. In General [§ 341] p 650 
b. Crossing at, above, or below Grade [§ 342] p 652 
ce. Character of Highway [§ 343] p 653 
d. Changing Location or Grade of Highway [§ 344] p 654 
e. Remedies [§§ 345-346] p 655 
(1) In General [§ 345] p 655 
(2) Penalty for Failure To Construct Crossing [§ 346] p 657 
4. Restoring and Maintaining Highway [§§ 347-356] p 657 
. Duty To Restore Highway [§ 347] p 657 
. Mode and Sufficiency of Restoration [§ 348] p 658 
. Maintenance and Repair [§ 349] p 659 y 
. Bridges and Approaches Thereto [§ 350] p 660 
Agreements for Restoration and Maintenance |§ 351] p 663 
. Character of Highway [§ 352] p 663 
Companies and Persons Liable [§ 353] p 664 
Rights and Remedies of Public [§§ 354-356] p 664 
(1) In General [§ 354] p 664 
(2) Penalty for Failure To Repair [§ 355] p 666 
(3) Recovery of Expense of Restoring or Maintaining Highway [§ 356] p 666 
5. Opening or Extension of Public Ways across Existing Railroad [§§ 357-362] p 667 
a. Power To Establish [§ 357] p 667 
b. Determination of Necessity for New Street [§ 358] p 667 
ce. Manner of Crossing Railroad [§§ 359-361] p 668 
(1) In General [§ 359] p 668 
(2) Regulation by State Boards or Commissions [§§ 360-361] p 668 
(a) In General [§ 360] p 668 
.(b) Judicial Interference with, or Review of, Orders [§ 361] p 669 
d. Construction and Maintenance [§ 362] p 669 - 
6. Change after Construction [§§ 363-366] p 672 
a. In General [§ 363] p 672 
b. Cost of Change [§ 364] p 673 
ce. Review of Orders Requiring Change [§ 365] p 674 
d. Proceedings under Massachusetts Statutes [§ 366] p 674 
7. Changing Crossings from Different Level to Grade [§ 367] p 675 
8. Determination as to Necessity, Place, Mode, and Expense of Crossings [§§ 368-369] p 676 
a. In General [§ 368] p 676 
b. Appeal from Orders of Commission [§ 369] p 678 
9. Abolition and Removal of Grade Crossings [§§ 370-410] p 678 
a. In General [§ 370] p 678 
b. Contracts and Agreements for Abolition or Removal [$$ 371-377] p 678 
(1) In General [§ 371] p 678 
(2) Validity [§ 372] p 679 
(3) Construction and Operation [§ 373] p 679 
(4) Amendment of Contract or Plan [§ 374] p 679 
(5) Procedure upon Failure To Agree [§ 375] p 680 
(6) Enforcement of Agreement [§ 376] p 680 
(7) Annulment or Relief against Agreement [§ 377] p 680 
c. Power To Require Abolition or Removal [§§ 378-382] p 680 . 
(1) In General [§ 378] p 680 
(2) Public Boards or Commissions [§ 379] p 681 
' (3) Municipal Corporations [§ 380] p 684 
(4) Courts of Equity [§ 381] p 685 
(5) Special Commissioners [§ 382] p 685 
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d. Proceedings To Abolish or Remove [§§ 383-401] p 686 
(1) Before Public Board or Commission [§§ 383-388] p 686 
(a) In General [§ 383] p 686 
(b) Appeal from, or Review of, Orders [§ 384]-p 686 
(¢) Rehearing [§ 385] p 688 
(d) Collateral Attack on Order [§ 386] p 688 
(e) Penalty for Noncompliance with Order [§ 387] p 688 
(f) Injunction against Enforcement of Order [§ 388] p 688 
(2) By Special Commissioners [§§ 389-395] p 689 
a) In General [§ 389] p 689 
b) Parties [§ 390] p 689 
c) Petition [§ 391] p 689 
) Discontinuance [§ 392] p 689 
) Hearing and Determination [§ 393] p 689 
) Report and Confirmation [§ 39344] p 689 
) Review [§ 394] p 689 
) Enforcement of Order [§ 395] p 690 
(3) By Municipal Corporation [§§ 396-400] p 690 
(a) Requisites and Sufficiency of Ordinances and Preliminary Proceedings 
[§ 396] p 690 
(b) Review by Court [§ 397] p 690 
(c) Enforcement of Orders [§ 398] p 690 
(d) Alteration of Plan [§ 399] p 690 
(e) Effect of Repeal of Ordinance by General Law [§ 400] p 691 
(4) Proceedings in Equity [§ 401] p 691 
e. Expenses and Apportionment [§§ 402-404] p 691 
(1) In General [§ 402] p 691 
(2) Agreements [§ 403] p 693 
(3) Determination by Commissioners [§ 404] p 694 
f. Damages because of Abolition [§§ 405-409] p 694 
(1) In General [§ 405] p 694 
(2) Agreements as to Damages [§ 406] p 695 
(3) Persons Entitled [§ 407] p 695 
(4) Elements and Measure of Damages [§ 408] p 695 
(5) Proceedings for Assessment [§ 409] p 697 
g¢. Maintenance and Repair [§ 410] p 698 
E. Crossing Private Lands [§§ 411-448] p 698 
1. In General [§ 411] p 698 
2. Private or Farm Crossings [§§ 412-422] p 699 
a. Right To Cross or Construct Crossings [§ 412] p 699 
b. Duty of Railroad To Construct Crossing [§§ 413-415] p 699 
(1) In General [§ 413] p 699 
(2) Maintenance and Repair [§ 414] p 701 
(3) Powers of Railroad Commission [§ 415] p 701 
. Character of Lands and Persons Entitled to Crossings [§ 416] p 702 
. Location of Crossings [§ 417] p 703 
. Number of Crossings [§ 418] p 703 
. Purpose of Crossings [§ 419] p 704 
. Character and Sufficiency of Crossings [§ 420] p 704 
. Removal, Change, or Obstruction of Crossing [§ 421] p 705 
Agreement with, or Waiver by, Landowner [§ 422] p 706 
3. oe and Cattle Guards [§§ 423-430] p 707 
a. Duty To Construct [§§ 423-426] p 707 
(1) In General [§ 423] p 707 
(2) Statutory Provisions [§§ 424-425] p 707 
(a) In General [§ 424] p 707 
(b) Statutes Requiring Demand or Notice [§ 425] p 710 
(3) Application and Effect of Fence or Stock Laws [§ 426] p 710 
b. Time for Construction [§ 427] p 711 
ce. At What Places Required [§ 428] p 711 
d. Nature and Sufficiency [§ 429] p 713 
e. Waiver or Agreement of Adjoining Landowner [§ 430] p 714 
4. Actions and Proceedings To Enforce Rights [§§ 431-438] p 714 
a. Nature and Form of Remedy [§§ 431-4382] p 714 
(1) Relative to Crossings [§ 431] p 714 
(2) Relative to Fences and Cattle Guards [§ 432] p 716 
b. Parties and Persons Entitled To Sue [§ 433] p 717 
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c. Pleading [§ 434] p 717 
d. Evidence [§ 435] .p 717 
e. Trial [§ 436] p 718 
f. Review [§ 487] p 718 
g. Damages [§ 438] p 718 : 
15. Penalty for Failure To Construct Crossings, Fences, or Cattle Guards [§§ 439-444] p 719 
a. In General [§ 439] p 719 
b. Actions To Recover Penalties [$$ 440-444] p 720 
(1) Nature and Form of Remedy [§ 440] p 720 
(2) Parties and Persons Entitled To Sue [§ 441] p 720 
(3) Pleading [§ 442] p 720 
(4) Evidence [§ 443] p 720 
(5) Trial [§ 444] p 720 
6. Construction by Landowner and Recovery from Railroad Company [§§ 445-448] p 721 
a. In General [§ 445] p 721 
b. Notice to Railroad Company [§ 446] p 722 
ce. Character and Location of Work Done by Landowner [§ 447] p 722 
ad. Actions for Recovery [§ 448]. p 723 
I’. Waters and Watercourses [§\§ 449-457] p 724 
1. Right and Duty To Construct Railroad over or near Waters and Watercourses [§ 449] p 724 
2. Construction [§§ 450-456] p 724 
a. In General [§ 450] p 724 
b. Obstructing or Diverting Flow of Water in Watercourse [§ 451] p 724 
e. Obstructing or Diverting Flow of Surface Waters [§ 452] p 725 
d. Statutory Provisions [§§ 453-456] p 725 | 
(1) Construction over or along Watercourses [§ 453] p 725 
(2) Duties as to Surface Waters [§ 454] p 726 
(3) Wharves, Docks, and Access to Waters [§ 455] p 728 
(4) Companies and Persons Affected by Statutory Regulations [§ 456] p 728 
3. Maintenance, Alterations, and Repairs [§ 457] p 728 
G. Construction of Drains across Railroad [§ 458] p 729 
x1. Liabilities for Labor, Materials, or Supplies [§§ 459-470] p 729 
1. In General [§ 459] p 729 
2. Statutory Liability in General [§ 460] p 729 
3. Limitations and Restrictions Affecting Liability [§§ 461-463] p 730 
a. In General [§ 461] p 730 
b. Taking Bond for Payment; Exemption from Liability [§ 462] p 730 
ce. Prohibiting Transfer of Property [§ 463] p 731 
4. Persons Liable [§ 464] p 731 
5. Nature and Purpose of Labor, Materials, or Supplies [§ 465] p 731 
6. Persons Entitled to Benefit of Statute [§§ 466-469]-p 732 
a. In General [§ 466] p 732 
b. Laborers [§ 467] p 732 
ce. Subcontractors and Persons Dealing with Them [§ 468] p: 732 
d. Assignees or Purchasers of Claims [§ 469] p 733 
7. Perfection and Enforcement of Claim against Company [§ 470] p 733 
I. Creation of Nuisance by Construction of Railroad [§§ 471-475] p 734 
1. In General [§ 471] p 734 
2. Construction in or along Streets or Highways [§ 472] p 735 
3. Construction of Crossing [§§ 473-474] p 735 
a. In General [§ 473] p 735 
b. Failure To Restore or Maintain Street Crossed [§ 474] p 736 
4. Remedies [§ 475] p 736 
J. ee Incident to Construction and Maintenance [§§ 476-480] p 736 
1. Criminal Responsibility in General [§ 476] p 736 
2. Defenses [§ 477] p 737 
3. Indictment [§ 478] p 738 
4. Evidence [§ 479] p 739 
5. Trial and Judgment [§ 480] p 740 
K. Motive Power and Rolling Stock [§ 481] p 740 


XI. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATION [§{§ 482-574] p 741 


A. Right To Alienate or Transfer Franchises or Property Generally [§ 482] p 741 
B. Sales [§§ 483-495] p 741 


1. Right To Sell or Purchase [§§ 483-487] p 741 
a. In General [§ 483] p 741 
b. Continuous or Connecting Lines [§ 484] p 743 
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e. Parallel or Competing Lines [§ 485] p 743 
d. Subscription to, or Purchase of, Stock [§ 486] p 744 
e. Consent and Rights of Stockholders [§ 487] p 745 
2. Requisites and Validity of Conveyance [§ 488] p 746 
3. Construction and Operation [§ 489] p 747 
4. Rights and Liabilities of Purchasers [§§ 490-492] p 747 
a. In General [§ 490] p 747 ; 
b. Debts, Contracts, and Personal Obligations [§ 491] p 748 
c. Covenants or Conditions in Grant of Right of Way [§ 492] p 749 
5. Actions [§§ 493-495] p 749 
a. Between Vendor and Vendee [§ 493] p 749 
b. By Creditors [§ 494] p 750 
c. By State To Cancel Transfer [§ 495] p 750° 
C. Leases [§§ 496-533] p 750 
1. Right To Make or Take Lease [§§ 496-503] p 750 
a. Legislative Authority [§§ 496-498] p 750 
(1) In General [§ 496] p 750 
(2) Grant of Authority [§§ 497-498] p 751 
(a) Express Grant [§ 497] p 751 
(b) Implied Grant [§ 498] p 751 
b. Consent of Stockholders [§ 499] p 752 
ce. Approval of Board.or Commission [§ 500] p 753 
d. As to Particular Compames or Lines [§§ 501-503] p 753 
(1) Continuous or Connecting Lines |§ 501] p 753 
(2) Parallel or Competing Lines [§ 502] p 753 
(3) Foreign Companies [§ 503] p 754 
2. Requisites and Validity [§§ 504-511] p 754 
a. In General [§§ 504-508] p 754 
(1) Formal Requisites [§ 504] p 754 
(2) Validity [§§ 505-508] p 755 
(a) In General [§ 505] p 755 
(b) Lease to Individual [§ 506] p 755 
(¢) Lease Procured through Collusion or by Common Directors [§ 507] p 755 
(d) Ultra Vires Lease [§ 508] p 755 
b. Term of Lease [§ 509] p 755 
ce. Who May Question Validity [§ 510] p 755 
d. Estoppel To Deny Validity [§ 511] p 756 
3. General Rules of Construction [§ 512] p 756 
4. General Operation and Effect [§§ 513-514] p 757 
a. Of Valid Lease [§ 513] p 757 
b. Of Unauthorized Lease [§ 514] p 757 
5. Property, Rights, and Franchises Included [§ 515] p 758 
6. General Rights and Liabilities of Lessor and Lessee [§§ 516-520] p 758 
a. In General [§ 516] p 758 
b. Of Lessor [§ 517] p 759 
e. Of Lessee [§§ 518-520] p 759 
(1) In General [§ 518] p 759 
(2) As to Public Duties [§ 519] p 760 
(3) As to Contracts of Lessor [§ 520] p 760 
7. Rents and Advances [§ 521] p 761 
8. Taxes and Assessments [§§ 522-523] p 762 
a. In General [§ 522] p 762 
b. Income Tax [§ 523] p 763 
9. Subletting or Assignment [§§ 524-526] p 763 
a. In General [§ 524] p 763 
b. Right To Sublet or Assign [§ 525] p 764 
e. Operation and Effect [§ 526] p 764 
10. Rights of Stockholders [§§ 527-528] p 764 
a. In General [§ 527] p 764 
b. Waiver and Estoppel [§ 528] p 765 
11. Rights of Creditors and Bondholders [§ 529] p 765 
12. Continuance and Termination [§§ 530-532] p 766 
a. In General [§ 530] p 766 
b. Rescission or Cancellation [§.531] p 766 
ce. Forfeiture [§ 532] p 767 
13. Modification [§ 533] p 767 


be a a i a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[51 C. J.—25] 


386 [51 6.5.) RAILROADS 


D. Contracts for Control, Operation, or Use of Railroads or Incidental Facilities [§§ 534-551] p 767 
1. Right To Make Contracts [§§ 534-537] p 767 


a. In General [§ 534] p 767 
b. Continuous or Connecting Lines [§§ 535-536] p 769° 
(1) Im General [§ 535] p 769 
(2) What Constitute Connecting Lines [§ 536] p 770 
c. Parallel or Competing Lines [§ 537] p 770 
2. Requisites and Validity [§ 538] p 770 
3. Construction [§ 539] p 771 
4. Assignment of Contract [§ 540] p 773 
5. Termination or Modification [§ 541] p 773 
6. General Operation and Effect [§ 542] p 774 
7. Rights, Liabilities, and Remedies [§§ 543-551) p 775 
a. As between Parties to Contract [§§ 543-550] p 775 
(1) In General [§ 543] p 775 
(2) Action on Contract [§ 544] p 775 
(3) Injunction [§§ 545-546] p 776 
(a) Execution of, or Operation under, Contract [§ 545] p 776 
(b) Violation of Contract [§ 546] p 776 
4) Specific Performance [§ 547] p 776 
5) Action To Set Aside [§ 548] p 776 
(6) Accounting [§ 549] p 776 
(7) Statutory Remedies [§ 550] p 777 
p. As to Third Persons [§ 551] p 777 
E. Consolidation [§§ 552-574] p 777 
1. Definition and Distinctions [§ 552] p 777 
2. Right To Consolidate.[§§ 553-559] p 778 
a. In General [§ 553] p 778 
- b. As Affected by Relation of ‘Railroads [§§ 554-555] p 779 
(1) Continuous or Connecting Lines [§ 554] p 779 
(2) Parallel or Competing Lines [§ 555] p 779 
ce. Companies of Different States [§ 556] p 780 
- d. Right To Question Validity of Consolidation [§§ 557-558] p 781 
(1) In General [§ 557] p 781 
(2) EHstoppel [§ 558] p 781 
e. Effect of Curative Statutes [§ 559] p 781 
3. Assent of Steckholders and Bondholders [§§ 560-561] p 782. 
a. Stockholders.[§ 560] p 782 
b. Bondholders [§ 561] p 782 
4. Remedies of Dissenting Stockholders [§ 562] p 782 
5. Agreements and Procedure for Consolidation [§ 563] p 782 
6. Operation and Effect of Consolidation [§§ 564-573] p 783 
. In General [§ 564] p 783 
. Unauthorized or Incomplete Consolidation [§ 565] p 784 
. Consolidation with Foreign Company [§ 566] p 784 
. Rights and Liabilities of Stockholders and Subscribers to Stock [§ 567] p 785 
. Effect wpon Particular Matters [§§ 568-573] p 786 
(1) Property, Rights, and Privileges [§§ 568-569] p 786 
(a) In General [§ 568] p 786 
(b) Contract Rights [§ 569]. p 787 
(2) Duties and Liabilities [§§ 570-571] p 787 
(a) In General [§ 570] p 787 
(b) Under Contracts [§ 571] p 788 
(3) Liens and Mortgages [§ 572] p 789 
(4) Pending Actions [§ 573] p 789 
7. Actions Brought after Consolidation [§ 574] p 789 
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XII. INDEBTEDNESS, SECURITIES, LIENS, AND MORTGAGES [$$ 575-829] p 790 
A. Nature and Extent of Liabilities [§§ 575-752] p 790 
. In General [§ 575] p 790 

. Amount of [idebedae [§ 576] p 791 
. Regulation and Control by Commissioners or Other Public Officers, [§ 577] p 791 
. Borrowing Money [§ 578] p 793 
. Making, Accepting, and Indorsing Negotiable Instruments [$§ 579] p 794 
. Making and Issuing Bonds [§§ 580-597] p 794 

a. Power To Issue [§ 580] p 794 

b. What Law Governs [§ 581] p 795 
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e. Form, Requisites, and Validity [§§ 582-586] p 795 
(1) In General [§ 582] p 795 

(2) Amount of Issue [§ *583] D 795 

(3) Certification and Delivery fs 584] p 796 

re Acquisition of Bonds by Directors [§ 585] p 796 
(5) Waiver and Estoppel [§ 586] p 797 


da. Negotiation or Disposal [§§ 587-590] p 797 


(1) In General [§ 587] p 797 

(2) Pledge [§ 588] p 797 

(3) Price and Consideration [§ 589] p 798 
(4) Rights of Creditors against Subscribers to Bonds [4 590] p 798 


e. Rights of Bondholders Generally [§§ 591-597] p 798 


(1) General Rules [§ 591] p 798 - 

(2) Bona Fide Holders; Notice [§ 592] p 799 

(3) Modification of Contract by Reorganization Plan [§ 593] p 801 

(4) Powers, Acts, and Proceedings of Committees or Agents for Bondholders [§ 594] 
p 801 

(5) Ref unding Debt and Substitution of Bonds [§ 595] p 801 

(6) Bonds Convertible into Stock [§ 596] p 802 


(7) Right of Bondholders To Register and Vote at Corporate Meetings [§ 597] p 
803 


7. Indemnity, Guaranty, and Suretyship [$§ 598-601] p 804 
a. In General [§ 598] p 804 
b. Statutory Prohibitions [§ 599] p 806 
ce. Acquisition of Securities by Director of Guarantor Company [§ 600] p 806 
d. Rights of Holders of Securities Guaranteed L$ 601] p 806 
8. Liens Generally [§§ 602-641] p 807 
a. Creation and Existence in General, [§ 602] p 807 
b. What Law Governs [§ 603] p 807 


ce. Applicability of General Rules as to Construction and Operation [§ 604] p 807 


d. Loss or Waiver of Lien [§§ 605-606] p 808 


(1) In General [§ 605] p 808 
(2) Liens for Public Aid Granted [§ 606] p 809 


e. Judgment Liens [§ 607] p 809. 

f. Liens for Right of Way.or Land Granted [§ 608] p 809 
g. Liens for Rolling Stock [§ 609] p 810 

h. Liens for Loans or Advances [§ 610] p 810 


i. Liens for Damages [§ 611] p 811 


j. Liens for Public Aid Granted [§§ 612-614] p 811 


(1) In General [§ 612] p 811 
(2) Nature and Extent of Lien [§ 613] p 811 
(3) Persons Entitled to Benefit of Lien [§ 614] p 812 


k. Liens for Labor or Supplies [§§ 615-640] p 812 


(1) In General [§ 615] p 812 
(2) Retroactive Effect of Statutes [§ 616] p 813 
) Applicability of General Lien Laws [§ 617] p 814 
) Inception and Duration of Lien [§ 618] p 814 
) Contract with, or Consent of, Railroad if 619] p 814 
) Nature and Purpose of Labor, Material, or Expenditure [§ 620] p 815 
) Delivery and Use of Materials [§ 621] p 817 
) Place of Performance or Delivery [§ 622] p 817 
) Time of Furnishing of Labor or Material [§ 623] p 817 
) Amount of Lien [§ 624] p 817 
) Necessity of Indebtedness of Railroad to Principal Contractor; Effect of Pay- 
ments [§ 625] p 817 
) he Subject to Lien [§ 626] p 818 
13) Persons Entitled to Liens [§§ 627-634] p 819 
(a) In General [§ 627] p 819 
(b). Contractors [§§ 628-629] p 819 
aa. In General [§ 628] p 819 - 
bb. Who Are Contractors [§ 629] p 819 
(c) Subcontractors [§§ 630-631] p 820 
aa. In General [§ 630] p 820 
, bb. Who Are Subcontractors [§ 631] p 820 
(d) Persons Contracting with, or Employed by, Subcontractors [§ 632] p 820 
ts Laborers and Other Persons Rendering Services [§ 633] p 821 
(£) Assignees or Purchasers of Claims [§ 634] p 821 
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(14) Proceedings To Perfect Lien [§§ 635-639] p 822 
(a) In General [§ 635] p 822 
(b) Filing and Notice [§§ 636-638] p 822 
aa. In General [§ 636] p 822 
bb. Time for Filing or Notice [§ 637] p 824 
ce. Sufficiency of Contents of Statement or Notice [§ 638] p 825 
(ec) Successive or Amended Statements or Liens [§ 639] p 826 
(15) Bond Supplanting Right to Lien [§ 640] p 826 
1. Liens for Trafic Balances [§ 641] p 826 
9. Mortgages and Trust Deeds [§§ 642-709] p 826 
a. Power To Mortgage [§§ 642-647] p 826 
(1) In General [§ 642] p 826 
(2) Restriction on Statutory Power [§ 643] p 827 
(3) What Property May Be Mortgaged [§§ 644-647] p 828 
(a) In General [§ 644] p 828 
(b) Franchises [§ 645] p 828 
(c) After-Acquired Property [§§ 646-647] p 828 
aa. In General [§ 646] p 828 
bb. Income, Rents, and Profits [§ 647] p 829 
b. Authorization by Directors [§ 648] p 830 
ce. Consent of Stockholders [§ 649] p 831 
d. Form, Requisites, and Validity [§§ 650-661] p 831 
(1) Preliminary Statement [§ 650] p 831 
(2) Consideration [§. 651] p 831 
(3) Who May Be Mortgagee or Trustee [§ 652] p 831 
(4) Form and Contents [§ 653] p 832 
(5) Execution and Delivery [§ 654] p 833 - * 
(6) Fraud [§ 655] p 833 
) Curative Statutes [§. 656] p 833 
(8) Recording and Registration [§ 657] p 834 
(9) Transfer of Possession of Mortgaged Personalty [§§ 658-659] p 835 
(a) Necessity [§ 658] p 835 
(b) As Curing Failure To Record Mortgage [§ 659] p 835 
(10) Who May Question Validity [§§ 660-661] p 835 
(a) In General [§ 660] p 835 
(b) Hstoppel [§ 661] p 835 
e. Construction and Operation [§§ 662-686] p 836 
(1) In General [§§ 662-666] p 836 
(a) General Rules of Construction [§ 662] p 836 
(b) As to Rights of Trustees and Bondholders [§ 663] p 837 
(c) Ambiguous and Repugnant Provisions [§ 664] p 837 
(d) Construction of Mortgage and Bonds Together [§ 665] p 838 
(e) What Law Governs [§ 666] p 838 
(2) Property and Funds Included [§§ 667-683] p 838 
(a) In General [§ 667] p 838 
(b) Real or Personal Property [§§ 668-672] p 840 
aa. In General [§ 668] p 840 
bb. Under Particular Descriptions [§§ 669-672] p 841 
(aa) Real Property [§ 669] p 841 
(bb) Personal Property [§§ 670-672] p 841 
aaa. In General [§ 670] p 841 
bbb. Choses in Action and Chattels Real [§ 671] p 842 
ece. Designation by Mortgagor Company [§ 672] p 842 
(c) Appurtenances [§ 673] p 842 
(d) Franchises [§ 674] p 843 
(e) Harnings, Income, and Other Funds [§ 675] p 848 
(f) After-Acquired Property [§§ 676-682] p 844 
aa. In General [§ 676] p 844 
bb. Intention To Convey [§ 677] p 845 
ec. Description and Nature [§§ 678-682] p 845 
(aa) In General [§ 678] p 845 
(bb) Legal or Equitable Interests [§ 679] p 847 
(cc) Lines Subsequently Constructed or Acquired [§ 680] p 847 
(dd) Rolling Stock, Track, Rails, and Other Personal Property 
[§ 681] p 848 
(ee) Earnings, Income, and Other Funds [§ 682] p 849 
(zg) Estoppel of Mortgagor and Mortgagee [§ 683] p 849 
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(3) Title or Interest Conveyed [§ 684] p 849 
(4) Debts and Obligations Secured [§§ 685-686] p 850 
(a) In General [§ 685] p 850 
(b) Bonds and Coupons [§ 686] p 850 
f. Control and Disposition of Property by Mortgagor [$ 687] p 851 
g. Qualification, Tenure, Removal, and Selection of New Triste [§§ 688-690] p 851 
(1) In General [§ 688] p 851 
(2) Removal [§ 689] p 851 
(3) Selection of New Trustee [§ 690] p 852 
h. Rights, Duties, and Liabilities of Mortgagees and Trustees [§§ 691-709] p 852 
(1) In General [§ 691] p 852 
(2) Certification of Bonds [§ 692] p 854 
(3) Contracts Made by Mortgagor [§ 693] p 854 
(4) Protection and Enforcement of Security [§ 694] p 854 
(5) Rights as to Income [§ 695] p 854 
(6) Changing Securities [§ 696] p 855 
(7) Representation of Mortgagor and Bondholders [§ 697] -p 855 
(8) Sale of Property [§ 698] p 856 
(9) Lease of Property [§ 699] p 857 
(10) Bidding on Property [§ 700] p 857 
(11) Possession and Operation of Road [§§ 701-702] p 857 
(a) Possession [§ 701] p. 857 
(b) Operation [§ 702] p 858 
(12) Individual Interest in Transactions [§ 703] p 859 
(13) Compensation and Expenses [§ 704] p 859 
(14) Actions, Remedies, and Proceedings by or against Mortgagee and Trustee [$$ 
705-709] p 860 
(a) In General [§ 705] p 860: 
(b) Against Trustee in General [§ 706] p 860 . 
(c) By Trustee or Mortgagee in General [§ 707] p 861 
(d) Injunction [§ 708] p 862 
(e) Accounting [§ 709] p 862 
10. Payment Over and Application of Subscriptions and Proceeds of Obligations and Securities 
: [$ 710] p 863 
11. Priorities of Liens, Mortgages, and Other Claims [§§ 711-726] p 864 
a. In General [§ 711] p 864 
b. Necessity and Effect of Record or Registration [§§ 712-713] p 865 
(1) In General [§ 712] p 865 
(2) Rolling Stock, Supplies, Etc. [§ 713] p 866 
. Priorities between Mortgages and Other Claims in General [§ 714] p 866 
. Liens or Claims Arising Out of Grant of Public Aid [§ 715] p 868 
. Liens or Claims for Right of Way or Land Granted [§ 716] p 869 
. Liens or Claims for Rolling Stock Fursished [§ 717] p 870 
. Liens or Claims for Construction, Labor and Supplies [§§ 718-719] p 870 
(1) In General [§ 718] p 870 
(2) Statutory Provisions [§ 719] p 872 
Liens or Claims for Loans or Advances or for Incurrence of Liability [§ 720] p 873 
. Liens or Claims for Damages [§ 721] p 874 
Liens or Claims for Rent of Road, Track, or Terminal Facilities [§ 722] p 875 
Priorities between Different Mortgages [§ 723] p 876 
Priorities between Bondholders [§ 724] p 877 
. Priorities in Respect of Interest or Interest Coupons [§ 725] p 877 
. Priorities between Debentures and between Debentures and Other Claims [§ 726] p 878 
12. Interest and Interest Cowpons [§§ 727-729] p 878 
a. In General [§ 727] p 878 
b. Rate of Interest [§ 728] p 879 
ce. Waiver, Loss, or Bar of Right to Interest [§ 729] p 880 
13. Application of Earnings and Income; Sinking Fund and Deposits [§§ 730-735) p Cee 
In General [§ 730] p 880 
. Mortgagees of Stock of Lessor Railroad Company [§ 731] p 881 
. Sinking Funds and Deposits [§ 732] p 881 
Interest Payable Out of Particular Fund [§ 733] p 882 
Diversion of Funds [{§ 734] p 882 
f. Compelling Proper Application of Income [§ 735] p 882 
14. Maturity, Payment, Satisfaction, Release, or Discharge iss 736-740] p 883 
a. In General [§ 736] p 883 
b. Payment before Maturity [§ 737] p 883 
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ce. Payment in Medium Other than Money [§ 738] p 884 
d. Surrender of Evidence of Indebtedness [§ 739] p 884 ° 
e. Release or Discharge [§ 740] p 884 


15. Actions on Bonds and Coupons [§§ 741-746] p 884 


16. 


17. 


In General [§ 741] p 884 
Conditions Precedent [§ 742] p 884 
. Parties [§ 743] p 885 
. Pleading [§ 744] p 885 
e. Hvidence and Burden of Proof [§ 745] p 885 
f. Enforcement of Judgment [§ 746] p 885 
Enforcement of Claims against Property [§§ 747-751] p 885 
a. In General [§ 747] p 885 
b. Attachment and Execution [§§ 748-750] p 886 
(1) In General [§ 748] p 886 
(2) Abandoned, Surplus, or Unnecessary Property [§ 749] p 887 
(3) Income and Revenues [§ 750] p 887 
e. Sale To Enforce Special Assessment for Local Improvement [§ 751] p 887 
“Scheme of Arrangement” with Creditors [§ 752] p 888 
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B. Foreclosure of Liens and Mortgages [§§ 753-829] p 889 


i 
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15. 


Right To Foreclose [§§ 753-754] p 889 

a. In General [§ 753] p 889 

b. Default in Payment of! Principal or Interest [§ 754] p 889 
Persons Entitled To Foreclose [§§ 755-757] p 890 

a. In General [§ 755] p 890 

b. Trustee under Trust Deed [§ 756] p 890 

e. Bondholders [§ 757] p 891 


. Operation and Effect [§ 758] p 892 . 
. Foreclosure without Action [§§ 759-760] p 892 


a. Under Lien for Public Aid Granted [§ 759] p 892 
b. By Huercise of Power of Sale [§ 760] p 893 


. Defenses [§ 761] p 893 

. Jurisdiction and Powers of the Court; Venue [§ 762] p 894 
. Limitations and Laches [§ 763] p 896 

. Parties [§§ 764-766] p 896 


a. In General [§ 764] p 896 
b. Foreclosure of Liens for Labor, Supplies, Etc. [§ 765] p 897 
ec. Interveners and New Parties [§ 766] p 898 


. Process and Appearance [§ 767] p 900 
. Pleading [S§ 768-770] p 900 


a. Declaration, Bill, or Complaint [§§ 768-769] p 900 

(1) In General [§ 768] p 900 

(2) Enforcement of Lien for Labor, Supplies, Ete. [§ 769] p 900 
b. Plea, Answer, and Subsequent Pleadings [§ 770] p 901 


. Issues, Proof, and Variance [$ 771] p 902 

. Evidence [§ 772] p 902 

. Trial or Hearing and Reference [§ 773] p 903 
. Judgment or Decree [§§ 774-782] p 904 


. In General [§ 774] p 904 
Conformity to Pleadings and Proof [§ 775] p 905 
. Nature and Extent of Property [8 776] p 905 
Provisions as to Bids and Terms of Sale [§ 777] p 906 
. Adjudication of Claims of Interveners or Other Creditors [§ 778] p 906 
Payment and Discharge [§ 779] p 907 
. Opening, Vacating, or Modifying [§ 780] p 907 
Operation and Effect [§§ 781-782] p 908 
(1) In General [§ 781] p 908 
(2) Persons Concluded [§ 782] p 908 
Sale [§§ 783-795] p 909 
. In General [§ 783] p 909 
Notice and Appraisement [§ 784] p 910 
. Time for Sale [§ 785] p 910 
. Nature and Extent of Property Included in Sale [§ 786] p 911 
. Price and Terms of Sale [§ 787] p 912 
Persons Entitled To Purchase [§ 788] p 913 
Confirmation of Sale [§ 789] p 914 
Objections to Sale, Setting Aside, and Resale [§§ 790-794] p 914 
(1) Persons Entitled To Question Validity [§ 790] p 914 
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(2) Grounds for Vacating Sale [§ 791] p 914 
(3) Proceedings To Set Aside Foreclosure Sale [§§ 792-794] p 915 
(a) In General [§ 792] p 915 
(b) Relief Granted [§§ 793-794] p 916 
aa. In General [§ 793] p 916 
bb. Resale [§ 794] p 916 
i. Operation and Effect [§ 795] p 916 
16. Rights and Liabilities of Purchasers [§§ 796-805] p 917 
- Corporate Capacity, Franchises, and Powers of Original Company [§ 796] p 917 
Grantees or Successors of Purchasers [$ 797]: p: 918 
. Construction, Maintenance, and Operation [§ 798] p 919 
Contracts in General [§ 799] p 919 
Right of Way and Other Interests in Land [§ 800] p 921 
Leases [§ 801] p 922 
Indebtedness, Securities, Liens, and Mortgages [§ ae p 922 
. Interveners and Other Claimants [§ 803] p 924 
Vacation or Invalidity of Sale [§ 804] p.924 
j. Actions or Proceedings by or against Purchasers [§ 805] p 925 
17. Purchase and Reorganization [§§ 806-822] p 926 
a. Reorganization in General [§ 806] p 926 
b. Purchase and Reorganization under Reorganization Agreement [§§ 807-810] p 927 
(1) In General [§ 807] p 927 
(2) Reorganization Committee or Trustees [§§ 808-810] p 927 
(a) Competency and Appointment [§ 808] p 927 
(b) Rights and Powers [§ 809] p 928 
(c) Duties and Liabilities [§ 810] p 929 
ec. Reorganization by Purchasers at Foreclosure Sale [§ 811] p 929 
d. Nature and Validity of Reorganization Plan in General [§ 812] p 930 
e. Rights of Bondholders [§§ 813-816] p 931 
(1) In General [§ 813] p 931 
(2) Binding Effect of Agreement; Right To Withdraw [§ 814] p 932 
(3) Operation and Validity of Purchase [§ 815] p 933 
(4) Rights of Nonparticipating Bondholders [§ 816] p 934 
f. Rights of Other Creditors [§§ 817-819] p 934 
(1) In General [§ 817] p 934 
(2) As between Creditors and Stockholders [§ 818] p 935 
(3) Securities to Creditors [§ 819] p 936 
g. Rights of Stockholders [§ 820] p 936 
h. Rights and Liabilities of Reorganized Company [§§ 821-822] p 937 
(1) In General [§ 821] p 937 
(2) Liability for Debts and Obligations of Old Company [§ 822] p 938 
18. Disposition of Proceeds and Surplus [§ 823] p 939 
19. Review of Proceedings [§ 824] p 941 
20. Fees and Costs [§ 825] p 941 
21. Redemption [§§ 826-829] p 942 
a. Right of Redemption in General [§ 826] p 942 
b. Rights of Creditors [§ 827] p 943 
¢. Bar or Wawer of Right [§ 828] p 943 
d. Actions for Redemption [§ 829] p 943 
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XIII. RECEIVERS [§§ 830-879] p 943 
A. In General [§ 830] p 943 
B. Grounds of Appointment [§§ 831-833] p 944 
1. In General [§ 831] p 944 
2. Default in Payment of Indebtedness [§ 832] p 945 
3. Mismanagement of Road [§ 833] p 946 
C. Appointment, Qualification, and Tenure [§§ 834-848] p 947 
1. Jurisdiction and Power of Court [§ 834] p 947 
2. Who May Make Application for Appointment [§ 835] p 948 
3. AO for Appointment [§§ 836-844] p 948 
. In General [§ 836] p 948 
. Notice of Application [§ 837] p 948 
. Sufficiency of Application [§ 838] p 949 
. Defenses and Objections to Appointment [§ 839] p 949 
. Hearing and Determination [§§ 840-841] p 949 
(1) Scope of Inquiry [§ 840] p 949 
(2) Sufficiency of Showing [§ 841] p 949 
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f. Order or Decree of Appointment [§§ 842-843] p 949 
(1) In General [§ 842] p 949 
(2) Terms and Conditions [§ 843] p 950 
g. Renewal of Application [§ 844] p 950 
4. Who May Be Appointed Receiver [§ 845] p 950 
5. Appointment of More than One Receiver [§ 846] p 950 
6. Removal of Receiver [§ 847] p 951 
7. Termination of Receivership [§ 848] p 951 
D. Effect of Appointment [§§ 849-852] p 952 
1. In General [§ 849] p 952 
2. On Existing Contracts, Leases, and the Like [§§ 850-852] p 953 
a. In General [§ 850] p 954 
b. Leases Generally [§ 851] p 954 
ce. Leases and Conditional Sales of Rolling Stock 6 852] p 956 
EK. Operation of Road under Receivership [§§ 853-865] p 957 
- 1. In General [§ 853] p 957 
2. Powers and Duties of Receiver [§§ 854-856] p 958 
a. In General [§ 854] p 958 
b. To Enter into Contracts [§ 855] p 959 
ce. To Make or Accept Leases [§ 856] p 960 
3. Liability of Receiver [§§ 857-862] p 960 
a. In General [§ 857] p 960 
b. For Injuries Growing Out of Operation [§§ 858-862] p 961 
(1) In General [§ 858] p 961, 
(2) Failure To Fence and Erect Cattle Guards [§ 859] p 962 
(3) Fires [§§ 860-861] p 962 
(a) In General [§ 860] p 962 
(b) Statutory Liability [§ 861] p 962 
(4) Prior Acts or Omissions of Company [§ 862] p 962 
4. Liability of Company [§§ 863-865] p 962 
a. In General [§ 863] p 962 
b. For Failure To Fence and Injuries to Animals [§ 864] p 963 
e. Where Railroad Was Leased at Time of Appointment of Receiver [§ 865] p 963 
F. Liability after Discharge of Receiver [§§ 866-876] p 964 
1. Liability of Receiver [§ 866] p 964 
2. Liability of Company [§§ 867-876] p 964 
a. In General [§ 867] p 964 
b. Where Property Returned without Sale [§ 868] p 965 
e. Where Property Returned as Result of Sale [§ 869] p 966 
d. Actions [§§ 870-876] p 966 
(1) In General [§ 870] p 966 
(2) Petition [§§ 871-872] p 967 
(a) Charging Liability of Company [§ 871] p 967 
(b) Charging Liability of Purchaser from Receiver [§ 872] p 967 
(3) Plea or Answer [§ 873] p 967 
(4) Evidence [§§ 874-875] p 967 
(a) Burden of Proof [§ 874] p 967 
(b) Admissibility, Weight, and Sufficiency [§ 875] p 967 
(5) Trial, Verdict, and Judgment [§ 876] p $67 
G. Foreign and Ancillary ‘Receivers [§§ 877-879] p 968 
1. Appointment and Authority [§§ 877-878] p 968 
a. Of Foreign Receiver [§ 877] p 968 
b. Of Ancillary Receiver [§ 878] p 968 
2. Actions against [§ 879] p 969 


XIV. OPERATION AND REGULATION THEREOF IN GENERAL [§§ 880-1133] p 969 
A. Duty To Operate and Furnish Facilities [§§ 880-885] p 969 
1. In General [§ 880] p 969: 
2. Relief from Performance of Duty [§ 881] p 970 
3. Abandonment or Discontinuance [§§ 882-885] p 971 
a. As to Whole Road [§ 882] p 971 
b. As to Part of Road [§ 883] p 972 
ce. Consent of State [§ 884] p 973 
d. Proceedings To Discontinue Operation [§ 885] p 973 
B. Regulation by Railroad Company [§ 886] p 974 
C. Public Regulation in General [§§ 887-961] p 975 
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1. By State [§§ 887-890] p 975 
a. In General [§ 887] p 975 
b. Delegation of Power [§ 888] p 975 
ce. Extent and Limits of Power [§ 889] p 976 
d. Surrender of Power [§ 890] p 976 
2. By Municipality [§ 891] p 977 
3. By Board or Commission [§§ 892-893] p 977 
a. In General [§ 892] p 977 
b. Extent and Limits of Power [§ 893] p 977 
4. By Courts [§ 894] p 978 
5. Companies, Roads, Persons, and Operations Subject to Regulation [§§ 895-899] p 978 
a. In General [§ 895] p 979 
b. Companies Organized under Special Charters [§ 896] p 979 
ce. Effect of Time of Incorporation or Construction [§ 897] p 980 
d. Ownership of Line [§ 898] p 980 
e. Private Lines [§ 899] p 980 
6. Construction of Statutes [§§ 900-901] p 980 
a. In General [§ 900] p 980 
b. Pénal Provisions [§ 901] p 981 
D. Particular Regulations and Duties [§§ 902-1065] p 982 
1. Railroad Employees [§§ 902-910] p 982 
a. Qualifications [§ 902] p 982 
b. Full Crew Statutes [§§ 903-907] p 982 
(1) In General [§ 903] p 982 
(2) Character and Location of Crew [§ 904] p 983 
(3) Composition of Trains [§ 905] p 983 
(4) Number of Trains [§ 906] p 984 
(5) Train and Switching Movements [§ 907] p 984 
ce. Weather Sheds [§ 908] p 985 
d. Station Agents [§§ 909-910] p 985 
(1) Power To Regulate [\ 909] p 985 
(2) Duty of Railroad [§ 910] p 986 
2. Location of Operation Structures [§ 911] p 987 
3. Stations and Station Facilities [§§ 912-938] p 987 
a. Regulation by State in General [§ 912] p 987 
b. Regulation by Board or Commission in General [§§ 913-915] p 987 
(1) Haistence of Power [§ 913] p 987 
(2) Haercise of Power [§ 914] p 987 
(3) Duty of Board or Commission [§ 915] p 988 
e. Depots and Waiting Rooms [§§ 916-922] p 988 
(1) Regulations [§§ 916-917] p 988 
(a) In General [§ 916] p 988 
(b) Union Depots {§ 917] p 990 
(2) Duty of Company To Provide [§§ 918-919] p 991 
(a) At Common Law [§ 918] p 991 
(b) Under Constitutional or Statutory Provisions [§ 919] p 991 
(3) Maintenance and Care of Depot [§§ 920-922] p 992 
(a) In General [§ 920] p 992 
(b) Duty To Keep Open [§ 921] p 992 
(ce) Duty To Light, Heat, and Ventilate [§ 922] p 993 
d. Station Accommodations and Facilities in General [§ 923] p 994 
e. Telephone and Telegraph Facilities [§§ 924-925] p 994 
(1) Regulation [§ 924] p 994 
(2) Duty of Company [§ 925] p 995 
. Bulletining Trains [§ 926] p 995 
. Umbrella Sheds [§ 927] p 996 
. Toilets [§§ 928-934] p 996 
(1) Regulation [§ 928] p 996 
(2) Duty of Company To Provide [§ 929] p 996 
(3) Location [§ 930] p 997 
(4) Character and Condition [§ 931] p 997 
(5) 
(6) 
if 
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Lighting [§ 932] p 998 
Locking [§ 933] p 998 
(7) Charge for Use [§ 934] p 998 
i. Track Scales [§ 935] p 998 
j. Name of Station [§ 936] p 999 
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k. Sidings at Stations [§ 937] p 999 
1, Abandonment or Discontinuance of Station [§ 938] p 1000 
4. Switches, Spurs, and Sidings [§§ 939-957] p 1000 
a. Regulation by State [§ 939] p 1000 
b. Regulation by Municipality [§ 940] p 1000 
ec. Regulation by Board or Commission [§§ 941-944] p 1000 
(1) Haistence and Batent of Power [§§ 941-943] p 1000 
(a) In General [§ 941] p 1000 : 
(b) Under Particular Statutory or Constitutional Provisions [§§ 942-943] p 
1001 
aa. Construction and Maintenance [§ 942] p 100i 
bb. Operation and Use [§ 943] p 1002 
(2) Haercise of Power [§ 944] p 1002 
d. Duty of Railroad [§§ 945-955] p F003 
(1) Construction, Maintenance, and Operation [§§ 945-951] p 1003 
(a) In General [§ 945] p 1003 
(b) Under Constitutional Provisions [§ 946] p 1004 
(c) Under Statutes [§§ 947-950] p 1004 
aa. In General [§ 947] p 1004 : 
_ bb. Particular Statutory Provisions [§§ 948-950] p 1005 
(aa! Requiring Switch Connections [§ 948] p 1005 
(bb) Requiring Construction and Operation of Sidings and 
Spurs [§ 949] p 1006 
(cc) Regulating Operations over Switches, Spurs, and. Sidings 
[§ 950] p 1007 
(d) Under Contract [§ 951] p 1007 
(2) Abandonment and Restoration [§§ 952-954] p 1008 
(a) In General [§ 952] p 1008 
(b) Under Constitutional or Statutory Provisions [§ 953] p 1009 
(c) Under Contract [§ 954] p 1009 
(3) Public Use [§ 955] p 1010 
e. Cost of Furnishing [§ 956] p 1011 
f. Charge for Use [§ 957] p 1011 
5. Elevators and Warehouses [§ 958] p 1011 
6. Train Service and Accommodations [§§ 959-978] p 1012 
a. Regulation by State [§§ 959-960] p 1012 
(1) Haistence of Power [§ 959] p 1012 
(2) Haercise of Power [§ 960] p 1012 
b. Regulation by Municipality [§ 961] p 1013 
ce. Regulation by Board or Commission [§§ 962-968] p 1013 
(1) Haistence of Power [§§ 962-963] p 1013 
(a) In General [§ 962] p 1013 
(b) Under Particular Statutory Provisions [§ 963] p 1014 
(2) Hzaercise of Power [§§ 964-966] p 1015 
(a) In General [§ 964] p 1015 
(b) Regulations Must Be Reasonable [§ 965] p 1015 
(c) Hapense of Service [§ 966] p 1016 
(3) Loss of Power [§ 967] p 1017 
(4) Duty of Board or Commission [§ 968] p 1017 
d. Duty of Railroad [§§ 969-978] p 1017 
(1) In General [§ 969] p 1017 
(2) Number of Trains, Cars, and Engines [§ 970] p 1019 
(3) Stopping at Stations or Other Places [§§ 971-973] p 1020 
(a) In General [§ 971] p 1020 
(b) At Common Law [§ 972] p 1020 
(c) Under Statute [§ 973] p 1020 
(4) Accommodations on Trains [§ 974] p 1021 
(5) Mixed Trains [§ 975] p 1022 
(6) Separate Accommodations for Races [§§ 976-978] p 1022 
(a) Duty To Provide [§ 976] p 1022 
(b) Character of Accommodations |§ 977] p 1023 / 
(ec) Posting Sign [§ 978] p 1023 
7. Operating Equipment [$§ 979-1005] p 1023 
a. Regulation in General [§ 979] p 1023 , 
b. Federal Safety Appliance Act [§§ 980-995] p 1023 
(1) In General [§ 980] p 1023 ; 
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(2) Interstate Commerce [§ 981] p 1024 
(3) Mandatory Character of Act [§ 982] p 1025 
(4) Particular Provisions [§§ 983-994] p 1027 
(a) Defective Cars and Engines [§§ 983-990] p 1027 
aa. In General [§ 983] p 1027 
bb. Automatic Coupling [§§ 984-986] p 1028 
(aa) In General [§ 984] p 1028 
(bb) Switching Movements [§ 985] p 1029 
(cc) Street and Interurban Railways [§ 986] p 1029 
ec. Grab Irons or Handholds [§ 987] p 1030 
dd. Repair of Defective Cars [§§ 988-990] p 1030 
(aa) In General [§ 988] p 1030 
(bb) Prior to Repair Amendment [§ 989] p 1030 
(ec) Since Repair Amendment [§ 990] p 1031 
(b) Power or Air Brakes [§§ 991-994] p 1033 
aa. In General [§ 991] p 1033 
bb. Number of Cars Necessary To be Braked [§ 992] p 1035 
ec. Use of Equipment [§ 993] p 1035 
.dd. Repair of Defective Power oe [§ 994] p 1036 
(5) Stare Decisis [§ 995] p 1036 - 
c. State Safety Appliance Acts [99 996-1001] z 1036 
(1) In General [§ 996] p 1036 
(2) Intra-State Traffic [§ 997] p Pach 
(3) Repair of Defective Equipment [§ 998] p LON 
(4) Automatic Couplers [§ 999] p 1037 
(5) Braking [§ 1000] p 1038 
(6) Lumber Cars [§ 1001] p 1038 
d. Locomotive Signaling Equipment [§ 1002] p 1038 
e. Headlight Statutes [§ 1003] p 1039 
f. Rear End Equipment [§ 1004] p 1039 
g. Automatic Train Control [§ 1005] p 1039 
8. Signals [§§ 1006-1017] p 1040 
a. Regulation by State [§ 1006] p 1040 
b. Regulation by Municipality [§ 1007] p 1040 
ce. Duty of Railroad [$§ 1008-1017] p 1041. 
(1) In General [§ 1008] p 1041 
(2) Distance at Which Signal Should Be Soinded [§ 1009] p 1041 
(3) Nature of Signal [§ 1010] p 1041 
(4) Position and Movement of Train [§ 1011] p 1042, 
(5) Places to Which Signal Requirements Apply [§§ 1012-1016] p 1042 
(a) Crossings in General [§ 1012] p 1042 
(b) Along Right of Way [§ 1013] p 1043 
(c) Railroad Yards [§ 1014] p 1043 
(d) Station or Stopping Place [§ 1015] p 1043 
(e) Cities, Towns, and Villages [§ 1016] p 1044 
(6) Railroads and Vehicles within Statutes or Ordinances [§ 1017] p 1044 
9. Lookouts [§§ 1018-1021] p 1045 
a. Regulation [§ 1018] p 1045 
b. Duty of Railroad [§§ 1019-1021] p 1045 
(1) In General [§ 1019] p 1045 
(2) Place and Nature of Movement [§ 1020] p 1045 
(3) Vehicles, Trains, and Railroads within Statutes [§ 1021] p 1046 
10. Lighting Tracks in Streets [§§ 1022-1024] p 1046 
a. Regulation [§ 1022] p 1046 
b. Duty of Railroad [§ 1023] p 1047 
c. Expense of Lighting [§ 1024] p 1047 
11. Speed [§§ 1025-1039] p 1047 
a. Regulation by State [§ 1025] p 1047 
b. Regulation by Municipality [§§ 1026-1030] p 1047 
(1) In General [§ 1026] p 1047 
(2) Exercise of Power [§§ 102741030] p 1048 
(a) Discrimination [§ 1027] p 1048 
(b) Conflict with State and Federal Laws [§ 1028] p 1049 
(c) Reasonableness [§ 1029] -p 1049 
(d) Presumption of Validity and Reasonableness [§ 1030] p 1050 
c. Regulation by Board or Commission [§ 1031] p 1050 
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d. Regulation by Courts [§ 1032] p 1051 
e. Duty or Obligation of Railroad [§§ 1033-1039] p 1051 
(1) In Absence of Statute [§ 1033] p 1051 
(2) Under Statute [§ 1034] p 1051 
(a) In General [§ 1034] p 1051 
(b) Trains and Vehicles within Statutes [§ 1035] p 1051 
(c) Territorial Application in General [§ 1036] p 1051 
(d) Speed at Crossings [§ 1037] p 1051 
(e) Speed at Stations [§ 1038] p 1052 
(£) Companies and Persons within Statutes [§ 1039] p 1052 
12. Precautions on Crossing Other Railroads [§§ 1040-1041] p 1052 
a. Regulation [§ 1040] p 1052 
b. Duties and Responsibilities of Railroad [§ 1041] p 1052 
13. Safety Devices and Flagman at Highway and Private Crossings [§§ 1042-1054] p 1053 » 
a. Regulation by State [§ 1042] p 1053 
b. Regulation by Municipality [§§ 1043-1048] p 1053 
(1) Hzaistence of Power [§ 1043] p 1053 
(2) Extent of Power [§ 1044] p 1054 
(3) Exercise of Power [§§ 1045-1048} p 1055 
(a) In General [§ 1045] p 1055 
(b) Reasonableness [§§ 1046-1048] p 1055 
aa. In General [§ 1046] p 1055 
bb. Substitute Devices [§ 1047] p 1055 
ec. Time of Operation [§ 1048] p 1055 
c. Regulation by Courts [§ 1049] p 1056 
d. Regulation by Board or Commission [§§ 1050-1051] p 1056 
(1) Im General [§ 1050] p 1056 
(2) Haercise of Power [§ 1051] p 1057 
e. Duty of Railroad [§ 1052] p 1057 
f. Expense of Providing Safety Devices [§ 1053] p 1058 
g. Railroads within Statutory Requirements {§ 1054] p 1058 
14, Obstruction by Trains [§§ 1055-1060] p 1058 
a. Regulation [§ 1055] p 1058 
b. Rights and Duties of Railroad. [§ 1056] p 1059 
ce. Railroads within Regulatory Requirements [§ 1057] p 1059 
d. What Constitutes:-Obstruction [§§ 1058-1060] p 1059 
(1) In General [§ 1058] p 1059 
(2) Physical Extent of Obstruction [§ 1059] p 1059 
(3) Nature of Way Obstructed [§ 1060] p 1060 
15. Safety Provisions as to Arrangement and Composition of Trains [§ 1061] p 1060 
16. Fires [§ 1062] p 1060 
17. Motive Power [§ 1063] p 1061 
18. Smoke [§ 1064] p 1061 
19. Noise [§ 1065] p 1061 
E. Penalties for Violation of Regulations [§§ 1066-1089] p 1061 
1. Power To Impose [§ 1066] p 1061 
2. Willfulness as Element [§ 1067] p 1062 
3. Defenses [§ 1068] p 1062 
4. Persons Entitled To Sue [§ 1069] p 1063 
5. Persons Liable [§§ 1070-1071] p 1063 
a. In General [§ 1070] p 1063 
b. Effect of Operation by Receiver [§ 1071] p 1064 
6. Actions [§§ 1072-1086] p 1064 
a. Nature and Form [§§ 1072-1073] p 1064 
(1) In General [§ 1072] p 1064 
(2) As Civil or Criminal [§ 1073] p 1064 
b. Name in Which Action Brought [§ 1074] p 1065 
c. Pleading [§§ 1075-1080] p 1065 
(1) Complaint [§§ 1075-1079] p 1065 
(a) In General [§ 1075] p 1065 
(b) Definiteness and Certainty [§ 1076] p 1065 
(c) Reference to Statute [§ 1077] p 1066 
(d) Separate Counts [§ 1078] p 1066 
(e) Particular Allegations [§ re p 1066 
(2) Answer [§ 1080] p 1066 
d. Issues, Proof, and Variance [§ 1081] p 1066 
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' @, Evidence [§§ 1082-1084] p 1067 
(1) Burden of Proof and Presumptions [§ 1082] p 1067 
(2) Admissibility [§ 1083] p 1067 
(3) Weight and Sufficiency is 1084] p 1067 
f. Trial [§ 1085] p 1068 
g. Review [§ 1086] p 1069 
7. Amount and Extent of Penalty [§ 1087] p 1069 
8. Recovery of Penalty and Damages [§ 1088] p 1070 
9. Disposition of Proceeds [§ 1089] p 1071 
F. Civil Liability for Violation of Regulations [§§ 1090-1091] p 1071 
1. In General [§ 1090] p 1071 
2. Delay Caused by Obstruction of Crossing [§ 1091] p 1071 
G. Proceedings To Compel Operation and Furnishing Facilities [§§ 1092-1103] p 1072 
. In General [§ 1092] p 1072 
. In Whose Favor Available [§ 1093] p 1072 
. Nature and Form of Remedy [§ 1094] p 1073 
. Proceedings Instituted in Court [§ 1095] p 1073 
. Proceedings before Board or Commission [§§ 1096-1100] p 1073 
a. In General [§ 1096] p 1074 
b. Pleading [§ 1097] p 1074 
e. Trial or Hearing [§ 1098] p 1074 
d. Order [§ 1099] p 1074 
e. Appeal from, or Review of, Order [§ 1100] p 1075 
6. Evidence [§§ 1101-1103] p 1076 
a. Burden ef Proof and Presumptions [§ 1101] p 1076 
b. Admissibility [§ 1102] p 1076 
ce. Weight and Sufficiency [§ 1103] p 1076 
H. Liability for Failure To Operate or To Furnish Facilities [§§ 1104-1110] p 1077 
1. Right of Action [§ 1104] p 1077 
Conditions Precedent [§ 1105] p 1078 
. Limitations [§ 1106] p 1078 
. Pleading [§ 1107] p 1078 
. Evidence [§ 1108] p 1078 
. Trial [§ 1109] p 1079 
. Amount and Extent of Recovery [§ 1110] p 1079 
I. Criminal Offenses of Railroad and Its Agents [§§ 1111-1133] p 1079 
1. In General [§ 1111] p 1079 
2. Wrongful Death [§§ 1112-1113] p 1080 
a. Manslaughter [§ 1112] p 1080 
b. Criminal Statutes Redressing Private Wrong [§ 1113] p 1080 
3. Obstructing Public Highways [§§ 1114-1116] p 1081 
a. At Common Law [§ 1114] p 1081 
b. Under Statute [§ 1115] p 1081 
e. Intent [§ 1116] p 1082 
. Intoxication of Employee While on Duty [§ 1117] p 1082 
. Willfulness [§ 1118] p 1082 
. Defenses [§ 1119] p 1082 
. Persons Liable [§§ 1120-1122] p 1083 
a. Railroad Companies [§ 1120] p 1083 
b. Railroad Employees [§ 1121] p 1083 
ec. Operation by Receiver [§ 1122] p 1083 
8. Prosecution and Punishment [§§ 1123-1133] p 1084 / 
a. Indictment, Information, or Complaint [§§ 1123-1126] p 1084 
(1) Form of Accusation [§ 1123] p 1084 
(2) Statement of Offense and Accusation [§ 1124] p 1084 
(3) Joinder of Parties [§ 1125] p 1086 
(4) Joinder of Offenses [§ 1126] p 1086 
b. Issues, Proof, and Variance [§ 1127] p 1086 
ce. Evidence [§§ 1128-1130] p 1086 
(1) Burden of Proof and Presumptions [§ 1128] p 1086 
(2) Admissibility [§ 1129] p 1087 
(3) Weight and Sufficiency [§ 1130] p 1087 
d. Trial [§ 1131] p 1087 
e. Review [§ 1132] p 1088 
f. Punishment [§ 1133] p 1088 


For later cases, developments and changes in the law:see cumulative Annotations, same title, page and note number. 
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XV. COMPANIES AND PERSONS LIABLE FOR INJURIES [$$ 1134-1197] e 1088 


4 ‘ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. In General [§ 1134] p 1088 
. Ratiroad Holding Stock or Bonds of Another Railroad [§ 1135] p 1089 
. Mortgagees and Trustees in Possession [§ 1136] p 1089 
. Lessors and Lessees [§§ 1137-1155] p 1090 
1. Liability of Lessor [§§ 1137-1147] p 1090 . 
a. Where Lease Unauthorized [§ 1137] p 1090 
b. Where Lease Authorized [§ 1138] p 1091 
. Where Lessor Retains Control [§ 1139] p 1092 é 
. Where Road Operated in Name or Interest of Lessor [§ 1140] p 1092 
Where Lessee Assumes Liability [§ 1141] p 1092 
. For Injuries Due to Defective Roadbeds, Tracks, Htc. [§ 1142] p 1092 
. To Passengers and Shippers {§ 1143] p 1093. 
. For Injuries to Employees [§ 1144] p 1093. 
i. For Injuries to Animals [§§ 1145-1146] p 1094 
(1) In General [§ 1145] p 1094 
(2) Arising from Failure To Erect Fence or Cattle Guards is 1146) p 1094 
For Fires [§ 1147] p 1095 
2 ee of Lessee {[§§ 1148-1153] p 1095 
a. In General [§ 1148] p 1095 
b. For Injuries Due to Defective Roadbeds, Tracks, Ete. [§ 1149] p 1096 
ce. For Injuries to Employees [§ 1150] p 1096 
d. For Injuries to Animals [§§ 1151- 1132] p 1096 
(1) In General [§ 1151] p 1096 
_ (2) Arising from Failure To Fence or Erect Cattle Guards [§ ae p 1096 
e. For Fires [§ 1153] p 1097 
3. Statutory Liability [§ 1154] p 1097 
4. Lease for Other than Railroad Purposes [§ 1155] p 1098 
. Consolidated and Constituent Companies [§ 1156] p 1098 
. Selling or Purchasing Company [§§ 1157-1158] p 1099 
1. Injuries Prior to Sale {§ 1157] p 1099 
2. Injuries Subsequent to Sale [§ 1158] p 1100 
G. Purchaser at Foreclosure or Judicial Sale [§ 1159] p 1100 
H. Railroad Allowing Use of Road by Another [§§ 1160-1165] p 1101 
. In General [§ 1160] p 1101 
. Liability toward Employees of Licensor or Licensee [§ 1161] p 1102 
. Liability for Injury Due to Defective Roadbed or Tracks [§ 1163] p 1103 
: Les to Animals [§ 1163] p 1103 
Fires [§ 1164] p 1104 
Use under Statutory Permission [§ 1185]. p 1104 
I. Railroad Using Road of Another [§§ 1166-1170} p 1104 
1. In General [§ 1166] p 1104 
2. Liability toward Employees of Licensor or Licensee [§ 1167] p 1105 
3. Liability for Injury Due to Defective Roadbed or Tracks [§ 1168] p 1106 
4. Injuries to Animals [§ 1169] p 1106 
5. Fires [§ 1170] p 1106 
. Connecting Roads [§ 1171] p 1107 
. Terminal Company or Railroad Company [§.1172] p 1107 
. Owner or User of Cars [§§ 1173-1174] p 1107 
1. In General [§ 1173] p 1107. 
2. Liability toward Employees [§ 1174] p 1107 
Industrial or Logging Roads [§ 1175] p 1108 
Shippers, Consignees, or Others than Railroads Moving, Loading, or Unloading Cars [§ 1176] p 
1108 
Owner of Land on Which Spur Track Is Located; Owner of Private Switch Track [§ 1177 op 
1109 
Person Maliciously Interfering with Property [§ 1178] p 1109 
. Persons Placing Obstructions over or near Track [§ 1179] p 1109 
Agents or Employees of Railroad [§§ 1180-1183] p 1109 
1. Personal Liability in General [§ 1180] p 1109 
2. Negligence of Coemployee [§ 1181] p 1109 
3. Use of Defective Equipment [§ 1182] p 1109 
4. Statutory Liability for Injury to Animals is 1183] p 1110 
S. Joint Liability [§§ 1184-1187] p 1110 
1. In General [§ 1184] p 1110 
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: 2. Concurrent Negligence [§ 1185] p 1110 
f 3. For Acts of Joint Employees [§ 1186] p 1111 
iy 4. Of Railroad and Employees [§ 1187] p 1112 
T. Pleading Ownership and Operation [§§ 1188-1190] p 1112 
1. Complaint [§ 1188] p 1112 
2. Plea or Answer [§ 1189] p 1114 
3. Issues, Proof, and Variance [§ 1190] p 1114 
U. Evidence [49 1191-1193] p 1115 
1. Presumptions and Burden of Proof [§ 1191] p 1115 
2. Admissibility [§ 1192] p 1115 
3. Weight and Sufficiency [§ 1193] p 1115 
V. Drial [§§ 1194-1197] p 1117 
1. Province of Court and Jury [§§ 1194-1195] p 1117 
a. In General [§ 1194] p 1117 
b. Taking Case from Jury [§ 1195] p 1117 
2. Instructions [§ 1196] p 1117 
3. Verdict [§ 1197] p 1118 


XVI. INJURIES TO PROPERTY GENERALLY [(§§ 1198-1242] p 1118 


A. Injuries from Construction or Maintenance [§§ 1198-1226] p 1118 
1. Existence and Extent of Liability [§§ 1198-1214] p 1118 
a. In General [§§ 1198-1201] p 1118 
(1) Effect of Authorization or Consent to Construction [§ 1198] p 1118 
(2) Effect of Ownership of Right of Way [§ 1199] p 1119 
(3) Effect of Assessment of Damages in Condemnation Proceedings [§ 1200] p 1119 
(4) Release, Waiver, or Estoppel [§ 1201] p 1120 
b. Particular Injuries [§§ 1202-1211] p 1120 
(1) Occupation or Obstruction of Streets and Highways Generally [§ 1202] p 1120 
(2) Change of Grade of Highway or Street [§ 1203] p 1122 
(3) Obstruction of Access [§ 1204] p 1122 
(4) Failure To Construct Fences and Cattle Guards [§ 1205] p 1122 
(5) Destruction of Fences [§ 1206] p 1123 
(6) Deposit of Soil, Rocks, or Débris [§ 1207] p 1124 
(7) Obstruction, Diversion, or Interference with Waters and Watercourses [§ 1208] 
_ p 1124 
(8) Removal of Lateral Support [§ 1209] p 1125 
(9) Loss of Railroad Facilities [§ 1210] p 1125 
(10) Injuries from Blasting [§ 1211] p 1125 
ec. Proximate Cause [§ 1212] p 1126 
d. Contributory Negligence [§ 1213] p 1126 
e. Persons Entitled To Sue [§ 1214] p 1127 
2. Actions [§§ 1215-1226] p 1127 
a. Nature and Form of Remedy [§ 1215] p 1127 
b. Jurisdiction and Venue [§ 1216] p 1128 
ce. Time To Sue and Limitations [§ 1217] p 1128 
d. Parties [§ 1218] p 1129 
e. Pleading [§§ 1219-1220] p 1129 
(1) In General [§ 1219} p 1129 
(2) Issues, Proof, and Variance {§ 1220] p 1131 
Evidence [§§ 1221-1223] p 1131 
(1) Presumptions and Burden of Proof [§ 1221] p 1131 
(2) Admissibility [§ 1222] p 1132 
(3) Weight and Sufficiency [§ 1223] p 1132 — 
g. Trial [§ 1224] p 1133 
h. Damages [§ 1225] p 1134 . 
i. Review [§ 1226] p 1136 
B. Injuries from Operation [§§ 1227-1242] p 1136 
1, Existence and Extent of Liability [§§ 1227-1231] p 1136 
a. In General [§ 1227] p 1136 
b. Occupation or Obstruction of Streets or Highways [$$ 1228-1229] p 1138 
(1) In General [§ 1228] p 1138 
(2) Blocking or Delaying Fire Apparatus [§ 1229] p 1139 
e. Interference with, or Cutting of, Fire Hose [§ 1230] p P1139 
d. Derailment or Loss.of Control of Cars [§ 1231] p 1140 
2. Release [§ 1232] p 1140 
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3. Actions [§§ 1233-1241] p 1140 
a. Nature and Form in General [§ 1233] p 1140 
b. Limitations [§ 1234] p 1141 
ce. Pleading [§ 1235] p 1141 
d. Evidence {§§ 1236- 238) p 1141 
(1) Presumptions and Burden of Proof [§ 1236] p 1141 
(2) Admissibility [§ 1237] p 1141 
(3) Weight and Sufficiency [§ 1238] p 1141 
e. Questions of Law and Fact [§ 1239] p 1142 
f. Instructions [§ 1240] p 1143 
g. Verdict and Findings [§ 1241] p 1143 
4. Damages [§ 1242] p 1143 


XVII. FIRES [§§ 1243-1453] p 1143 


A. Duties and Liabilities in General [§§ 1243-1258] p 1143 
1. In Absence of Statute [§§ 1243-1244] p 1148 
a. In General [§ 1243] p 1143 
b. Degree of Care Required [§ 1244] p 1145 
2. Under Statutes [§§ 1245-1258] p 1146 
a. In General [§ 1245] p 1146 
b. Validity of Statutes [§ 1246] p 1148 
c. Nature, Construction, and Operation of Statutes [§§ 1247-1257] p 1149 
(1) In General [§ 1247] p 1149 
(2) As Imposing Liability of Insurers [§ 1248] p 1149 
(3) As Affecting Liability for Personal Injuries |§ 1249] p 1149 
(4) As Affecting Right To Bring Common-Law Action Based on Negligence [% 
1250] p 1149 
(5) To What Railroads Applicable [§ 1251] p 1150 
(6) In Whose Favor Applicable [§ 1252] p 1150 
(7) Lo What Property Applicable [§§ 1253-1257] p 1150 
(a) In General [§ 1253] p 1150 
(b) Property of Movable Character [§ 1254] p 1151 
(c) Trees, Shrubs, Flowers, and Crops [§ 1255] p 1151 
(d) Property in Custody of Company as Warehouseman [§ 1256] p 1151 
(e) Distance of Property from Railroad as Affecting Liability [§ 1257] p. 
151 
d. Insurable Interest Conferred on Companies [§ 1258] p 1152 
B. Construction and Equipment of Locomotives [§§ 1259-1263] p 1152 
1. In General [§ 1259] p 1152 
2. Degree of Care Required [§ 1260] p 1153 
3. Adoption of Particular Kind of Appliances [§ 1261] p 1154 
4. Adoption of New or Untried Appliances [§ 1262] p 1154 
5. Effect of Adoption of Appliances Required by Law [§ 1263] p 1155 
C. Keeping Locomotives in Proper State of Repair [§ 1264] p 1155. 
D. Employment of Competent Servants To Operate Trains and Locomotives [§ 1265] p 1156 
Lh. Management and Operation of Locomotives and Trains [§§ 1266-1270] p 1156 
1. In General [§ 1266] p 1156 
2. Degree of Care Required [§ 1267] p 1156 
3. Fuel Used [§ 1268] p 1158 
4. Speed of Trains [§ 1269] p 1158 
5. Miscellaneous [§ 1270] p 1159 
F. Combustibles on Track, Right of Way, or Other Property [§§ 1271-1278] p 1159 
1. Injuries to Property’ [§§ 1271-1277] p 1159 
. In General [§ 1271] p 1159 
. Reasons for Requiring Company To Keep Property Free from Combustible Matter 
[§ 1272] p 1161 
ec. Combustibles on Premises as Negligence per Se [§ 1273] p 1161 
d. Degree of Care Required [§ 1274] p 1161 
e. Fires Started by Other Agency [§ 1275] p 1161 
f. Combustibles Placed on Property by Other Agency [§ 1276] p 1162 
g. Effect of Precautions in Construction and Management of Locomotives [§ 1277] p 1162 
2. Injuries to Person [§ 1278] p 1162 
G. Preventing Spread and Extinguishment of Fires [§§ 1279-1284] p 1162 
1. Fires Set Out To Clear Right of Way [§ 1279] p 1162 
2. Other Fires Originating in Conduct of Company’s Business [§§ 1280-1282] p 1163 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 
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a. On Company’s Premises [§§ 1280-1281] p 1163 
(1) Where Origin of Fire Negligent [§ 1280] p 1163 
(2) Where Origin of Fire Not Negligent [§ 1281] p 1163 
b. Where Fire Originates Off Right of Way [§ 1282] p 1164 
3. Fires Not Originated by Company [§ 1283] p a 
4. Degree of Care Required [§ 1284] p 1165 
H. Proximate Cause of Injury [§§ 1285— “1296) p. 1165 
1. To Property [§§ 1285-1295] p 1165 
a. In General [§ 1285] p 1165 
b. Intervening Agencies [§§ 1286-1291] p 1166 
(1) In General [§ 1286] p 1166 
(2) Spread of Fire [§§ 1287-1291] p 1167 
(a) In General [§ 1287] p 1167 
(b) Natural Forces or Agencies [§§ 1288-1291] p 1168 
aa. In General [§ 1288] p 1168 
bb. Wind or Running Water [§§ 1289-1290] p 1168 
(aa) In General [§ 1289] p 1168 
(bb) Change in Direction or Force of Wind [§ 1290] p 1169 
ce. Combustibles in State of Nature on or near Right of Way [§ 1291] 
p 1169 
e. Time or Distance as A peeing Proximate Cause [4 1292] p 1169 
d. Concurring Negligence of Company and Third Person |§ 1293] p 1170 
e. Fire Started by Company Uniting with Fire of Other Origin [§ 1294] p 1170 
f. Injury Avoidable notwithstanding Contributory Negligence [§ 1295] p 1171 
2. To Person [§ 1296] p 1171 
I. Contributory Negligence and Assumption of Risk [§§ 1297-1312] p 1172 
1. As Defense [§§ 1297-1298] p 1172 
a. In General [§ 1297] p 1172 
b. Effect of Statutory Provisions [§ 1298] p 1173 
2. What Constitutes Contributory Negligence [§§ 1299-1311] p 1173 
. In General [§ 1299] p 1173 
. Erecting Buildings or Other Structures on Land of Owner near Track [§ 1300] p 1174 
. Care of Buildings on Owner’s Property near Track [§ 1301] p 1175 
. Failure To Remove Combustibles from Owner’s Land near Track [§ 1302] p 1177 
. Placing Combustibles on Land near Track [§ 1303] p 1178 
. Placing Property on Premises of Company [§§ 1304-1306] p 1179 
(1) Personal Property [§§ 1304-1305] p 1179 
(a) With Permission of Company [§ 1304] p 1179 
(b}) Without Permission of Company [§ 1305] p 1180 
(2) Buildings or Structures [§ 1306] p 1180 
g. Placing Combustible Property on Premises of Another Adjacent to Track [§ 1307] p 
; 1180 
h. Failure To Construct Fire Breaks [§ 1308] p 1181 
i. Failure To Take Precautions after Commission of Negligent Act [$§ 1309- -1310] p 1181 
(1) In General [§ 1809] p 1181 
(2) Extinguishment of Fire [§ 1310] p 1181 
j. Miscellaneous [§ 1311] p 1183 
3. As Proximate Cause of Injury [§ 1312] p 1183 
J. Contracts for Exemption from Liability [§§ 1313-1323] p 1183 
1. Validity [§§ 1313-1314] p 1183 
a. In General [§ 1313] p 1183 
b. Effect of Special Statutory and Constitutional Provisions [§ 1314] p 1185 
2. Construction, Operation, and Effect [§§ 1315-1321] p 1185. 
a. In General [§ 1315] p 1185 
b. Who Bound by Contract [§§ 1316-1317] p 1186 
(1) In General [§ 1316] p 1186 : 
(2) Assignee or Subtenant [§ 1317] p 1186 
ce. Property Subject to Exemption [§§ 1318-1319] p 1187 
(1) In General [§ 1318] p 1187 
(2) Property Outside of Demised Premises [§ 1319] p 1187 
d. Origin of Fire as Affecting Exemption [§§ 1320-1321] p 1187 
(1) In General [§ 1320] p 1187 
(2) Fire Originating on Main Track or Sidetrack [§ 1321] p 1188 
3. Termination or Renewal of Contract [§ 1322] p 1188 
4. Contract between Owner of Property and Third Person ‘u 1323] p 1188 
K. Persons Entitled to Damages [§§ 1324-1333] p 1188 


For later cases, developments and changes in the law see cumulative Annotations, edie title, page and note number. 
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1. For Injuries to Property [§§ 13824-1330] p 1188 
- In General [§ 1324] p 1188 
. Holders of Legal or Equitable Title [§ 1325] p 1188 
. Persons Hawing Actual Possession [§ 1326] p 1189 
. Persons Having Constructive Possession [§ 1327] p 1189 
. Persons Having Neither Title nor Possession [§ 1328] p 1189 
. Landlord and Tenant [§ 1329] p 1189 
Licensees [§ 1330] p 1190 
2. For Injuries to Person [§§ 1331-1333] p 1190 
a. In General [§ 1331] p 1190 
Bb Injured in Attempt To Extinguish Fires [§ 1332] p 1190 
Trespassers [§ 1333] p 1191 
L. Actions {99 1334-1453] p 1191 
1. Form [§ 1334] p 1191 
2. By What Law Governed [§ 1335] p 1191 
. Jurisdiction and Venue [§ 13836] p 1192 
. Limitations [§ 1337] p 1192 
. Conditions Precedent [§ 1338] p 1192 
. Defenses [§ 1839] p 1192 
. Parties [§ 1340] p 1193 
. Process [§ 1341] p 1193 
. Pleading [§§ 1342-1367] p 1193 
a. Declaration, Petition, or Complaint [§§ 1342-1362] p 1193 
(1) In General [§ 1842] p 1193 
(2) Description of Property and Averment of Ownership [§ 1343] p 1194 
(3) Ownership or Operation of Locomotive [§ 1344] p 1194 
(4) Time of Occurrence of Fire [§ 13845] p 1194 
(5) Identification of Train or Locomotive [§ 1346] p 1194 
(6) Averment That Defendant Is Common Carrier [§ 1347] p 1194 
(7) Duty or Care Imposed on Defendant [§ 1348] p 1194 ; 
(8) Negligence or Breach of Duéy [§§ 1349-1355] p 1195 
(a) Necessity for Alleging [§§ 1349-1350] p 1195 
aa. In General [§ 1349] p 1195 
bb. Under Statutes [§ 1350] p 1195 
(b) Requisites and Sufficiency of Averment [§§ 13851-1355] p 1195 
aa. In General [§ 1351] p 1195 
bb. Defects in, and Mismanagement of, Locomotives [§ 1352] p 1196 
ce. Combustible Matier on Right of Way [§ 1353] p 1197 
dd. Spread of Fire [§§ 1354-1355] p 1197 
(aa) From Defendant’s Premises [§ 13854] p 1197 
' (bb) From Adjoining Owner’s Premises [§ 71355) p 1198 
(9) Charging Negligence as That of Railroad Company or Other Agents or Employees 
[§ 1356] p 1198 
(10) Injury or Damage Sustained [§ 1357] p 1198 
(11) Connection between Negligence Charged and Injury Sustained [§ 1358] p 1198 
(12) Negativing Matters of Defense [§§ 1359-1360] p 1199 
(a) In General [§ 1359] p 1199 
(b) Contributory Negligence [§ 1360] p 1199 
(13) Joinder of Causes of Action or Counts [§ 1361] p 1199 
(14) Amendments [§ 1362] p 1200 
b. Plea or Answer [§ 1363] p 1200 
ce. Issues, Proof, and Variance. [§§ 1364-1367] p 1200 
(1) Matters To Be Proved [§ 1364] p 1200 
(2) Conformity of Pleadings and Proof [§§ 1365— —1366] p 1201 
(a) In General [§ 1365] p 1201 
(b) Defects in, and Mismanagement of, Locomotive [§ 1366] p 1202 
(3) Variance [§ 1367] p 1202 
10. Evidence [§§ 13868-1421] p 1202 
a. Presumptions and Burden of Proof [§§ 1368-1388] p 1202 
(1) In General [§ 1868] p 1203 
(2) Title or Interest in Property [§ 1369] p 1203 
(3) Origin of Fire and Cause of Injury [§ 1870] p 1203 
(4) Breach of Duty [§ 1871] p 1204 
(5) Negligence [§§ 1372-1386] p 1204 
(a) In General [§ 1372] p 1204 
(b) In Construction, Equipment, Management, or Operation of Locomotive 
[$§ 1373-1382] p 1205 
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aa. In General [§ 1373] p 1205 
bb. After Proof That Fire Was Set Out by Locomotive [§§ 1374-1382] 
p 1205 
(aa) Majority Rule [§§ 1874-1381] p 1205 
aaa. Statement of Rule [§ 1374] p 1205 
bbb. Reasons for Rule [§ 1375] p 1207 
cece. Pleading and Evidence To Authorize Presumption 
[§ 1376] p 1208 
ddd. Operation and Effect of Rule [§ 1377] p 1208 
eee. Rebutting Presumption [§§ 1378-1381] p 1208 
(aaa) In General [§ 1378] p 1208 
(bbb) Requisites and Sufficiency of Rebuttal [§ 
1379] p 1209 
(ccc) Effect of Rebuttal or of Failure To Rebut 
[§ 1380] p 1211 
(ddd) Sufficiency of Rebuttal as Question for 
Court or Jury [§ 1381] p 1211 
(bb) Minority Rule [§ 1382] p 1213 
(c) Fire Set Out To Clear Right of Way [§ 1383] p 1213 
(d) Fire Originating in Combustible Matter on Right of Way [§ 1384] p 


1214 
(e) Fire Communicated from Burning Building or Car on Right of Way [§ 
1385] p 1214 
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I. DEFINITIONS 


[By Eusrace W. Tomuinson] 

[§ 1] A. Railroad‘—1. In General. A “railroad” 
has been defined as a road specially laid out and 
graded, having parallel rails of iron or steel for the 


wheels of carriages or cars, drawn by steam or other 
motive power, to run upon;* and, more specifically, 
as such a road to the possession or ownership of 


1. Interurban railroad see Interur- |} § 2. 2. Rapaje &'L. L. D. uot P i 
ban, 33 C. J. p 476 text and note 4. Street railroads see Street Railroads | etc., R. Co. v. Tamplin, 16 ti 285,294" 
Lateral or branch railroad see infra | [36 Cyc 1338]. 40 NE 960]; Peo. v. Southern "Gem 
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which important franchises or rights affecting the 
In some jurisdictions, for par- 
ticular purposes, the word has been defined by stat- 
The term has no definite and precise significa- 
tion, either as to the character of the road,°® or the 
width, character, or amount of the structure, land, 
and such matters must be 
determined from the connection in which the term 
is used,’ and the proper construction, purpose, and 
intention of the statute® or instrument® in which it 
Whether a road is properly a railroad does 


public are attached.’ 


ute.* 


or property included ;° 


appears. 


€o.,) 332 Ill. 370, 163 NE 825; Peo. v: 
Hughes, 216 App. Div. 626, 215 NYS 
710, 713 [quot Cyc]; Muskogee Elec- 
tric Tract. Co. v. Doering, 70 Okl. 21, 
172 P 793, 2 ALR 94 [cit Cyc]. 

[a] Similar definitions —(1) “A 
graded road or way on which rails of 
iron or steel are laid for the wheels of 
ears to run upon, carrying heavy 
loads, usually propelled by steam.” 
Funk v. St. Paul City R. Co., 61 Minn. 
435, 437, 68 NW 1099, 52 AmSR 608, 
29 LRA 208. To same effect Oswego, 
etc., R. Co. v.-Cobb, 66 Or. 587, 135 P 
181. (2) “A road graded and having 
rails of iron or other material for the 
wheels of railroad cars to run upon.” 
Bouvier L. D. [quot State v. Wiggins 
Ferry Co., 208 Mo. 622, 641]. (3) “A 
road or way on which iron rails are 
laid for wheels to run on, for the 
conveyance of heavy loads in vehi- 
cles.” Webster D. [quot Dinsmore v. 
Racine, ete., R. Cq., 12 Wis. 649, 657]. 
To same effect U. S. v. Union Stock 
Yards Co., 161 Fed. 919 [aff 169 Fed. 
404, 94 CCA 626]; McCleary v. Bab- 
cock, 169 Ind. 228, 82 NE 453; Skiles 
Vv. St. Louis, ete., R. Co., 130 Mo. A. 
162, 108 SW 1082. (4) aN permanent 
road or way having a line or lines of 
rails fixed to ties or sleepers and laid 
to gauge, usually on a leveled or 
graded, ballasted road or roadbed, pro- 
viding a track for freight cars, pas- 
senger cars or coaches, and other roll- 
ing stock designed to be drawn by 
locomotives or sometimes propelled by 
self-contained motors; hence, such a 
road or line, together. with all the 
lands, buildings, rolling stocks, fran- 
chises and other assets pertaining 
thereto and constituting a single prop- 
erty.” Webster D. [quot Peo. v. Sec- 
ond Dist. Public Serv. Commn., 171 
App. Div. 810, 812,157 NYS 703]. (5) 
“A way upon which trains pass by 
means of rails.’”’ Doughty v. Firbank, 
HOO: Bei sos, «09 sass)! Aly: road 
operated by steam or electricity on 
rails.” Carter v. Coharie Lumber Co., 
HGOLEN: Ch 8; 4.0;°75)SH10745> Ch). Phe 
term ‘railroad,’ as employed in our 
general legislation, relates to insti- 
tutions of a quasi-public character; 
to highways or roads constructed by 
the authority of the state, with fixed 
metallic rails upon which public car- 
riers may propel their carriages or 
cars speedily in the transportation of 
passengers and freight. Any way 
or road having these characteristics 
is a railroad.’ McCleary v. Babcock, 
169 Ind. 228, 235, 82 NE 453. 

83. Gibbs v. Drew, 16 Fla. 147, 26 
AmR 700. 

Private road or tramway see infra 
text and note 23. 

4 See statutory provisions. 

[a] Different meanings in different 
statutes.—The word “railroad” may 
have a different meaning in different 
statutes, since the legislature may 
use it in a broad sense in one statute 
and in a technical or popular sense in 
another. Oxford Coal Co. v. New York 
Fidelity, etce., Co., 248 Pa. 311, 93 A 
1072. 

5) -Omanha, éte:,,.St..R. Co. v. In- 
terstate Commerce Commn., 230 U.S. 
324, 33 SCt 890, 57 L. ed. 1501, 46 LRA 
NS 385; Massachusetts L. & T. Co. 
Vig Hamilton, 88 Fed. 588, 32 CCA 46; 
Bloxham v. Consumers’ Blectric 
Light, ete., Co., 36 Fla. 519, 18 S 444, 
51 AmSR 44, 29 LRA 507; Riggs v. St. 
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Francois County R. Co., 120 Mo. A. 335, 
96 SW 707. 

6. Lake Superior, etc., R. Co. v. U. 
Si os WWers. 442, 23s ed. 96 ore ot. 
Louis, etc., R. Co. v. Postal Tel. Co., 
173 Til, 508, 51, NE) 382. 

“Railroad” as roadbed or right of 
way see infra text and notes 26-28. 

7. Bloxham v. Consumers’ Electric 
Light, etc., Co., 36 Fla. 519, 18 S 444, 
51 AmSR 44, 29 LRA 507; Peo. v. 
Southern Gem Co., 332 Ill. 370, 163 NE 
825; Hartzell v. Alton, etc., Tract. 
Co., 263 Ill. 205, 104 NE 1080 [aff 183 
in UNE 641]; Riggs v. St. Francois 
County R. Co., 120 Mo. A. 335, 96 SW 
703+" Oxford: CoalvCo: "ve Fidelity, etc., 
Co., 248 Pa.-311, 93 A 1072. 

8. U. S.—Massachusetts L. & 
re v. Hamilton, 88 Fed. 588, 32 ran 

Fla.—Bloxham vy. Consumers’ Elec- 
tric Light, ete., Co., 36 Fla. 519, 18 S 
444, 51 AmSR 44, 29 LRA 507. 

Mass.—Holland v. Lynn, etc., R. Co., 
144 Mass. 425, 11 NE 674. 

Minn.—Funk v. St. Paul City R. Co., 
61 Minn. 435, 68 NW 1099, 52 AmSR 
608, 29 LRA 208. 

Pa.—Oxford Coal Co. v. Fidelity, 
etc., Co., 248 Pa. 311, 93 A 1072. 

9. Peoria, etc., R. Co. v. Tamplin, 
156 Ill. 285, 40 NE 960; Munkers v. 
Kansas City, etc., R. Co., 60 Mo. 334. 

10... Cincinnati, etc.,, R..Co. v. Poe- 
land, 10 OhNPNS 617. 

ll. Fla.—State v. Atlantic Coast 
Line -‘R. Co., 59 Fla. 612, 52 S°4. 

Ga.—Volberg v. Gate City Terminal 
Co., 127 Ga. 537, 56 SE 991; Bridwell 
v. Gate City Terminal Co., 127 Ga. 
520, 56 SE 624, 10 LRANS 909. 

Ill.—Peo. v. Dunleith, etc., Bridge 
322 Ill. 99, 152 NE. 526. 

Kan.—State v. Martin, 51 Kan. 462, 
Saye eee 

Minn.—State v. Eleventh Judicial 
Dist. Ct., 54 Minn. 34, 55 NW 816. 

Mo.—State v. Wiggins Ferry Co., 
208 Mo. 622, 106 SW 1005. 

N. J.—National Docks, etc., R. Co. 
VarStatess53 ON. cd. Wie217 620 vA 570;) 216 
AmSR 421. 

Pa.—Sparks v. Philadelphia, etc., R. 
Co: 212 Pas £05,661 A 881: 

Wash.—State v. King County Super. 
re 54 Wash. 365, 103 P 469, 104 P 
175. 

12. Bridwell v. Gate City Terminal 
cae 127 Ga. 520, 56 SE 624, 10 LRA 
909; Central Crosstown R. Co. v. 
Twenty- Third St, Ra Co. b4- How Pr 


(N. Y.) 168; Collier v. Union R. Cox 
113 Tenn. 96, 83 SW 155 

13. ei Massachusetts i. Scaulee 
Co. v. Hamilton, 88 Fed. 588, 32,.CCA 


46; Williams v. City See ‘St. R. 
Co., 41 Fed. 

Til.—Chicago Vv. Evans, 24 Ill. 52. 

Ind.—McCleary v. Babcock, 169 Ind. 
228, 82 NE 453. 

Minn.—Curran v. Chicago Great 
Western R. Co., 134 Minn. 392, 159 NW 
955; Minneapolis, ete., Electric Tract. 
Co. v. Minneapolis, 124 Minn. 351, 145 
NW 609, 50 LRANS 143. 

N. Y.—Central Crosstown R. Co. v. 


Twenty-Third St. R. Co., 54 HowPr 
168. 
Oh.— State. vy. Iorain, ete., R. Co., 


18 OhNPNS 393. 

Tenn.—Stem v. Nashville Interur- 
ban R. Co., 142 Tenn. 494, 221 SW 192. 

‘What motive power railroad com- 
pany may employ see infra § 481. 

14. Lieberman v. Chicago, etc., R. 
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not depend primarily upon its charter,!° its length, 
its location, course, or direction,'* the kind of mo- 
tive power used,** its position with reference to the 
surface of the ground, 14°the character of its traf- 
fic,t> whether it is owned by a railroad company,*® 
the name assumed or borne by the company con- 
structing or operating it,+7 or whether it is a com- 
mon earrier,'* but upon the powers it exercises and 
its method of doing business.1? 
clude street railroads? and interurban railroads,”+* 
the term standing alone ordinarily refers only to 


While it. may in- 


Co., 141 Ill. 140, 30 NE 544; Beekman 
v. Brooklyn, ete., R. Co., 89 Hun 14, 
35 NYS 84; Sparks v. Philadelphia, 
ete.) RR. Co., 212) Par 1105) (61 Al sists 

15. U. S.—U. S. v. Brooklyn East- 
ern Dist. Terminal, 249 U. S. 296, 39 
SCt 283, 63 L. ed. 613 [rev 239 Fed. 
28%, 152 CCA 275]. 
‘ La.—Vicksburg, etc., R. Co. v. Lou- . 
one SUC. ay CO., 136 La. 691, 67 S 


Mich.—Detroit, ete., R. Co. v. State 
R. Commn., 171 Mich. 335, 137 NW 329. 

Tenn. —Collier v. Union RCo: st03 
Tenn. 96, 83 SW 155; Katzenberger 
v. Lawo, 90 Tenn. 235, 16 SE 611, 25 
AmSR 631, 13 LRA 185. 

N. B.—Guimond v. Fidelity-Phenix 
E. Ins.) Co., 41. IN. -B. 145,42; DomiR 
654, 10 EastLR 562 [app dism 47 Can. 
S.C. 216, 9 DomLR 468, 12: HastLR 


350]. 
[a] “The fact that a railroad 
- . does most of its business in the 
hauling of coal does not make it any 
the less a commercial road, such as 
is contemplated by the general stat- 


utes [of Tennessee].” Collier v. Un- 


ion R. Co, 113 Tenn, 96, 122, 88 SW 
[b] Fact that it carries freight 


alone (1) and not passengers does not 
deprive a road of its character as a 


railroad. Vicksburg, etc., R. Co. v. 
Louisiana, etc., R. Co., 136 La. 691, 
67 S 553. (2) “The fact that passen- 


gers may rarely, if ever, pass over a 
line, does not deprive it of its char- 
acter as a ‘railroad.’ ”’ Collier v. Un- 
Ha R. Co., 118 Tenn. 96, 83 SW. 155, 

[ec] Although exclusively engaged 
in carrying passengers, a road oper- 
ating engines and trains may be a 
railroad. Katzenberger v. Lawo, 90 
Tenn. 235, 16 SW 611; 25 AmSR 681, 
13 LRA 185. 

16. U. S.—uU. S. v. Breokien HKast- 
ern Dist. Terminal, 249 U. S. 296, 39 
SCt 283, 68 L. ed. 613 [rev 239 Fed. 
287, 152 ‘CCA 275]. 

La. —Amos Kent Lumber, ete., Co. v. 
St. Helena Parish Tax Assessor, 114 
La. 862, 38 S 587. 

Mo.—State v. Wiggins Ferry Co., 
208 Mo. 622, 106 SW 1005. 

Tex.—Sullivan-Sanford Lumber Co. 
v. Watson, 106 Tex. 4, 155 SW 179. 
Doe _—Doughty v. Firbank, 10 Q. B. 

“Railroad company” defined See in- 
fra § 4. 
. 17. Lewis v. Omaha, etc., R. Co., 
158 Iowa 137, 138 NW 1092; Houston, 
etc., R. Co. v. Hornberger, (Tex. Civ. 
A.) 143 SW 272. 

18. Mound City Transfer R. Co. v. 
Miebash R. Co., 154 Mo. A. 156, 133 SW 

“Common carrier” defined see Car- 
riers § 9. 

Railroad as common carrier see Car- 
‘riers §§ 18-22, 1035. 

19. Cincinnati, etc., R. Co. v. Po- 
land, 10 OhNPNS 617. 

20. See Street Railroads [36 Cyc 
1348]. 

[a] Broader term than “street rail- 
road.”—The term “railroad” is’ a 
broader term than “street railroad,” 
and is the generic term, “street rail- 
road” applying to a species under the 
general term. Shreveport Tract. Co. 
Vo Kansas City, ‘ete; RCo ligisisa, 
759, 44 S 457. 

21.. North Texas Transfer, etc., Co. 
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ordinary commercial railroads for the transporta- 
as distinguished 
also. from a ‘private tramway or railroad used only 
in the conduct of another business,?* and from other 
ways or means of transportation,?* and it is so used 


22 


tion of freight and passengers,? 


in this title. 


As track, right of way, or appurtenances. 
railroad” is sometimes used to designate mere- 
ly the track or rails,?> or the roadbed upon which 


term “ 


v. State, 108 Tex. 235, 191 SW 550 [rev 
(Civ. A’) 169 SW 1045] (holding that 
the term in its generic sense is broad 
enough to include interurban rail- 
roads, but that the common and ordi- 
nary signification of the word is only 
a steam railroad engaged in trans- 
portation from one railroad depot to 
another and that the general public, 
when speaking of interurban rail- 
roads, seldom omits to designate them 
specifically as such). 

“Interurban railroad” defined see 
Interurban 33 C. J. p 476 text and 
note 4. 

22. U. S.—In re Columbia R., etc., 
Co., 24 F. (2d) 828 [aff 27 F. (2d) 52, 
59 ALR 665]; Minneapolis St. R. Co. 
v. Minneapolis, 155 Fed. 989 [mod on 
other grounds 215 U. S. 417, 30 SCt 
118, 54 L. ed. 259]; Massachusetts L. 
& T. Co. v. Hamilton, 88 Fed. 588, 32 
CCA 46; Manhattan Trust Co. v. Sioux 
City Cable R. Co., 68 Fed. 82. 

Ala.—Appel v. Selma St., ete, R. 
Co., 177 Ala. 457, 59 S 164. 

Cal.—Railroad Comrs. v. Market St. 
R. Co,;° 182 Cal. 677, 64 P 1065. 

Fla.—Bloxham v. Consumers’ Elec- 
tric Light, etc., Co., 36 Fla. 519, 18 § 
444, 51 AmSR 44, 29 LRA 507. 

Iowa.—Des Moines City R. Co. v. 
Des Moines, 183 Iowa 1261, 159 NW 
450, 165 NW 398, LRA1918D 839; An- 
halt v. Waterloo, etc., R. Co., 166 Iowa 
479, 147 NW 928; McLeod v. Chicago, 
etc., R. Co., 125 Iowa 270, 101 NW .77; 
Fidelity L. & T. Co. v. Douglas, 104 
Iowa 532, 73 NW 1039; Sears v. Mar- 
shalltown St. R. Co., 65 Iowa 742, 23 
NW 150. 

Kan.—O’Malley v. Riley County, 86 
Kan. 752, 121 P 1108, AnnCas1913C’ 
576; Kansas City, etc., R. Co. v. Rail- 
road Comrs., 73 Kan. 168, 84 P 755. 

Ky.—Louisville, etce., R. Co. v. Lou- 
isville City R. Co., 2 Duv. 175. 

Md.—Baltimore v. Baltimore City 
Pass. R. Go., 57 Md. 81. 

Minn.—State v. Duluth Gas, etc., 
Co., 76 Minn, 96, 78 NW 1032, 57 LRA 
60°) Dunk? v.-ot, Paul City, Ry. ice, Jol 
Minn. 435, 63 NW 1099, 52 AmSR 608, 
29 LRA 208. 

N. J.—Newark v. Merchants’ Ins. 
@owlbd Neds T4526 A137, 

Oh.—Massillon Bridge Co. v. Cam- 
bria Iron Co., 59 Oh. St. 179, 52 NE 
192, 

Pa.—Shipley v. Continental R. Co., 
13 Phila. 128. 

Tex.—North Texas Transfer, etc., 
Co. v. State, 108 Tex. 235, 191 SW 550 
Tex. (Civ. A.) 169 SW 1045]; Scott 

Farmers, etc., Bank, 97 Tex. 31, 75 
Sw 7, 104 AmSR 835; Riley v. Gal- 
veston City Re Co, 13 Tex. Civ. A. 247, 
35 SW 826. 

Va.—Norfolk, etc., Tract. Co. v. El- 
lington, 108 Va. 245, 61 SE 779, 17 LRA 
NS 117. 

Wash.—Front St. Cable R. Co. v. 
Johnson, 2 Wash. 112, 25 P 1084, 11 
LRA 693. 


Wis.—Jones v. Milwaukee Electric’ 


R. etc., Co., 147 Wis. 427, 133 NW 6386. 
Can. * “Toronto R. Co. v. Reg., 4 Can. 
Exch. 262. 


23. Ala.—Woodward Iron Co. v. 
Hubbard, 201 Ala. 106, 77 S 400, LRA 
1918C 640. 

Ga.—Stevens v. Bunn, 6 Ga. A. 315, 
64 SE 1002. 

Iowa.—Slaats v. Chicago, etc., R. 


Co., 149 Iowa 735, 129 NW 63, 47 LRA 
NS 129, AnnCas1912D 642. 
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rails are laid,?® or it may extend to the right of — 
way,”? or the roadbed or right of way with its super- 
structure, exclusive of rolling stock and other prop- 
erty;?8 but it may also include other real and per- 
sonal property used in connection with railroad oper- 


ation,?® and so may comprehend the rolling stock*® 


The 


N. Y.—Hatfield v. Straus, 189 N. Ys 
208, 82 NE 172. 

Tenn.—South Knoxville Brick Co. 
v. Empire State Surety Co., 126 Tenn. 
402, 150 SW 92, AnnCas1913E 107. 

But see Beasley v. Aberdeen, etc., R. 
Co., 145 N. C. 272, 59 SE 60 (holding 
that the term may be used to desig- 
nate a private road or tramway); Kir- 
by Lumber Co. Receivers v. Lloyd, 103 
Tex. 153, 124 SW 903 (where a tram- 
way, operated in connection with the 
private business of a sawmill, was 
held to be a railroad within the mean- 
ing of a statute relating to the venue 
of actions against railroad compa- 
nies). 

Company operating railroad for pri- 
vate purpose only as “railroad com- 
pany” see infra § 4 

24. See cases infra this note. 

{a] Held not railroads.—(1) A 
short line of inclined cable road, lo- 
eated wholly within one county, and 
operated by means of a cable and sta- 
tionary steam power, charted under a 
statute providing for the incorpora- 
tion of cable or cog railroads for as- 
cending mountain heights. Lookout 
Incline, ete., R. Co. v. King, (Tenn. 
Ch.) 59 SW 805. (2) Pneumatic tubes 
for the transmission of vehicles or 
parcels. Astor v. New York Arcade 
R. Co., 113 N. Y. 92, 20 NH.594, 2 LRA 
789.3) An elevator or inclined way 
between the level of one street and 
that of another. Peo. v. Public Serv. 


EE 171 App. Div. 810, 157 NYS 
25. Peoria, ete., R. Co. v. Tamplin, 


156 Ill. 285, 40 NE 960; Chicago, etc., 
Rano. Wisert, 127 Ind. 156, 26 NE 
759; Peo. v: Second Dist. Public Serv. 
Commn., 231 N. 1 etO ee ONG, b4os 
Buffalo Creek R. Co. v. New York 
Cent. R. Co., 96 Misc. 462, 160 NYS 


546. 

[a] All tracks on right of way con- 
stitute one railroad.—All the tracks 
on a right of way constitute one rail- 
road, the term “railroad” being sin- 
gular and meaning a road of one or 
more rail tracks. Buffalo Creek R. Co. 
v. New York Cent. R. Co., 96. Misc. 
462, 160 NYS 546. 

26. Peo. v. Southern Gem Co., 332 
Ill. 370, 163 NE 825; Peoria, etc., R. 
Co. v. Tamplin, 156 Ill. 285, 40 NE 960; 


Chicago, etc., R. Co. v. Eisert, 127 
Ind. 156, 26 NE 759, 
27. U. S.—Union Pac. R. Co. v. 


Cook, 98 Fed. 281, 39 CCA 86. ‘See 
Giant Powder Co. v. Oregon Pac. R. 
Co., 42 Fed. 470, 4738, 8 LRA 700 (a 
railway is “literally and technically a 
‘structure,’ ’’ within the meaning of a 
lien law, and consists of the bed or 
foundation, which may be of earth, 
stone, or trestle work, on which are 
laid the ties or rails). 

Ark.—St. Louis, etc., R. Co. v. Gray- 
son, 72 Ark. 119, 78 SW 777. 

Ill.—Peo. v. Southern Gem Co., 332 
Ill. 370, 168 NE 825; St. Louis, etc., 
R. Co. v. Postal Tel. Co., 173 Ill. 508, 
51 NE 382. 

La.—Cross v. Bernstein, 8 La. A. 
380. 

Mass.—Com, v. Haverhill, 7 Allen 

3 


N. J.—Central R. Co. v. Hudson 
Terminal R. Co., 46 N. J. L. 289. 

Tenn.—Nashville, etc., R. Co. v. 
Anthony, 1 Lea 516. 

Ont.—St. Thomas v. Grand Trunk 
R. Co., .22 OntWR 257, 13 CanRCas 


and all the lands, depots, shops, buildings, structures, 
and appurtenances incidental to the operation of the 
road and the transaction of its business.** 


Even in 


134. 

[a] As boundary of adjoining land. 
—Where the word “railroad” is used 
to describe a boundary of land, it 
means the railroad right of way. 
Cross v. Bernstein, 8 La. A. 380 

28. U. S.—Lake Shore, etc., R. Co. 
v. U. S., 93.U.. S.. 442, 23 LL. ed. 965. 

Minn.—Tower v. Tower, ete., R. Co., 
68 Minn. 500, 71 NW 691, 64 AmSR 493, 
388 LRA 541. 

Mo.—Skiles v. St. Louis, ete., R. Co., 
130 Mo. A. 162, 108 SW 1082. 

N. J.—State Treasurer v. Somer- 
yille, ote Re Con. 28- Ned. 28, 

Y.— Peo. Vv. "Hughes, 246 N. Y. 35, 
15h NE 922; Beardsley v. Ontario 
Bank, 31 Barb, 619. 

[al Thus a grant by the govern- 
ment of land in aid of a railroad pro- 
viding that ‘said railroad shall be, 
and remain, a public highway for the 
use of the government of the United 
States, free from all toll or other 
charge, for the transportation of any 
property or troops of the United 
States’ grants to the government 
only a free use of the track and not 
of the company’s engines, cars, and 
equipment, and does not entitle the 
government to require the company 
to transport its troops or property 
without charge for the transportation. 
Lake Superior, ete., R. Co. v. U. S., 
U.S. 442, 23 L. ed. 965. 

[b] Phrase “road with its append- 
ages’? has been held, under a statute 
relating to taxation, to mean simply 
the road and such appendages as de- 
pots, car houses, shops, and other 
realty, and not to include the equip- 
ment, cars, engines, and other per- 
sonal property. State Treasurer v. 
Somerville, ete., R. Co., 28:N. J. 


21. 

29. U.S.-—Knevals v. Florida Cent., 
ete., R. Co., 66 Fed. 224, 13 CCA 410 
[certiorari den 159 U. S. 257, 15 SCt 
1040, 40 L. ed. 147];. Chamberlain v. 
Walter, 60 Fed. 788. 

Fla.—Bostwick v. Florida sees 
etc., R. Co., 61 Fla. 850, 56 S 29 

Kan _—Atchison, ete; Ri Co; . “Kan- 
sas City, ete. R. ‘Co., 67 Kan. 569, 70 
P9397 3P. 899. 

8 La. A. 


La. Cross Vv. 
380. 

N. Y.—New York v. New York, etc., 
R..Co., 169 NYS 12. 

See also cases infra notes 30, 31. 

[a] Railroad yard may be included 
within the term “railroad.” New 
York v. New York, etc., R. Co., 169 
NYS 12. 


Bernstein, 


30. U. S. v. Chaplin, 31 Fed. 890, 
12 Sawy. 605; Cross v. Bernstein, 8 
La. A. 380; Carolina, ete., R. Co. v. 


McCown, 84 S. C. 318, 66 SE 418.- 

31. U. S—wU. S. v. Denver, etc., R. 
Co. 15140. (S.2LaSSer ei Steep eee 
Obs ins Vi DCIIV.ch meUc aby © O:mmtow) 
U.S. 1, 14 SCt 11, 37 L. ed. 975; Rock 
Creek Tp. Vis Strong, OG We wSs 271, 24 
Ted: $255) Ua ws vee naplinwsd Fed. 
890, 12 Sawy. 605. 

5 Ala. Morgan v. Donovan, 58 tai 

41 

Conn.—State v. Railroad Com’rs, 
56 Conn. 308, 15 A 756. 

Iowa. -_Mattice v. Chicago Great 
ee R. Co., 130 Iowa 749, 107 NW 


Kan.—Atchison, etc., Co. Kan- 
Sas) | Cityaveteschk. eo. er Kan. 369, 70 
P 939, 73 P 899. 

La.—Crosg v. Bernstein, $8 La. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


its extended sense, however, the term does not in- 
¢lude property which is not necessarily an appendage 
ailroad or of the business of transporta- 


As completed road. The term “railroad” may be 
so used as to mean the completed road ready for 
use, as distinguished from a merely graded roadway 
_or partly constructed railroad,** or from a fran- 


_ ghise to construct a railroad.*+ 


As railroad company. The term 


sometimes used as meaning 


from.?® 


[§ 2] 2. Lateral or Branch Railroad.?* 
eral” or “branch” railroad, the one term being an 
equivalent of the other,*® is one running from some 
point on the main line,®® usually as an offshoot of 
such line,*® from a point between its termini,*? and 
intended as a connecting line or feeder,*? as distin- 


380. 
Me.—State v. Canadian Pac. R. Co., 
100 Me. 202, 60 A 901. 
Mont.—Smith v. Northern Pac. R. 
o.,, 50. Mont. 539, 138 P3293. 
N. H.—Pierce v. Emery, 32 N. H. 
Trust Co. v. Atlantic, 


N. M.—U. S. 
ene.) CoS, NosM. 673," 47 Pa 725. 

Ss. C.—Carolina, etc., R. Co. v. Mc- 
€own, 84 S. C. 318, 66 SE 418. 

{[a] “In common parlance, a rail- 
way consists of ‘the road’ and ‘the 
rolling stock. The former includes 
everything that is immovable or af- 
fixed to the soil,—such as _ station- 
houses, round-houses, platforms, wa- 
ter-tanks and machine- -shops.” U. S. 
ae 31 Fed. 890, 895, 12 Sawy. 


32. State v. Mansfield Tp., 23 N. 
a. 35.9510, 57 AmD: 409: 

[a] Dwelling houses for employ- 
ees.— Dwelling houses and lots for 
the accommodation of the employees 
of the railroad company are not nec- 
essary appendages of a railroad or of 
a transportation business, and do not 
fall within an exemption from taxa- 

- tion. State v. Mansfield Tp., 23 N. J. 
L. 510, 57 AmD 409. 

oa. Troy, etc.;.R: Cor v.. Boston, 
ete, R.-Co.,. 86. N.Y.’ 107; Manice: v. 
Hudson River R. Co., 3 Duer (N. Y.) 
426: Miller v. Rutland, etc., R. Co., 
36 Vt. 452. 

34. Wood v3 etaiacke EC ah COs 
8 Phila. (Pa.) 9 

35. Calhoun a Memphis, etc., R. 
Co., 4 F. Cas. No. 2,309, 2 Flipp. 442; 


Chicago, CLC. EL OLN s Jaber, 85 Ark 
232, 107 SW’ 1170. 

“Railroad company” defined see in- 
fra § 4. 

36. See infra § 4. 


37. 


St. 

38. Newhall v. Galena, etc., R. Co., 
~14 Ill. 273. 

39. Bouvier L. D.; Newhall vy. Ga- 
lena, ete, R. Co., 14 Ill. 273; New 
York Cent., etc., R. Co. v. Untermyer, 
133 App. Div. 146, 117 NYS 443 [aff 
196 N. Y. 531, 88 NE 1106]; McAboy’s 
App., 107 Pa. 548; Biles*v. Tacoma, 
ete., R. Co., 5 Wash. 509, 32 P 211. 

[a] Other definition.—‘“‘It [a 
branch railroad] denotes a road, con- 
nected indeed with the main line, but 
not a mere incident of it, not con- 
structed simply to facilitate the busi- 
ness of the chief railway, but de- 
signed to have a business of its own, 
for the transportation of persons or 
property to and from places not 
reached by the principal route.” Ak- 
ers v. United New Jersey R., etc., Co., 
SieNGO ee ae tees, 1412 fquot Illinois 
Cent. R. Co. v. East Sioux Falls 
eae Co., 33.S. D. 63, 144 NW 724, 


40. St. Louis, etc., R. Co. v. Petty, 
57 Ark. 359, 21 SW 884, 20 LRA 434; 
Baltimore, ete., R. Co. v.. Waters, 105 


“Railroad” defined see supra 


“railroad company,”?® 
although properly it is to be distinguished there- 


RAILROADS 


guished from a cut-off or auxiliary main line. 
term implies the existence of a main line,** to which 
the branch or lateral road is an appendage and of 
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43 


The 


which it is properly a part,*® and SO, strictly speak- 


ing, a disconnected line of railroad is not a branch ;*° 
and, on the other hand, the term does not include a 
mere spur track.*? 
is a branch road does not depend upon either its 


The determination as to what 


length or its direction,*® and the character of a road 


“railroad” is 


as a lateral or branch road is not affected by the 
fact that it connects with the road of another com- 
pany,*® or with another road or branch of the same 


company,°° or a union depot in the same city as one 


A “lat- 


Md. 396, 66 A 685, 12 LRANS 326; 
Blanton v. Richmond, etc., R. Co., 86 
Va. 618, 10 SE 925. 

41. Florida, etce., R. Co. v. Pensa- 
cola, ete., R. Co., 10 Fla. 145; New- 
hall v. Galena, ete., R. Co., 14 Ill. 
273; Baltimore, etc., R. Co. v. Waters, 
105 Md. 396, 66 A 685, 12 LRANS 326. 

fa] Railroad running at right an- 
gles to main line at a point intermedi- 
ate the termini is a branch railroad. 
Florida, etc., R. Co. v. Pensacola, etce., 
Re Cot, 10.Kia, 45; 

42. Bouvier L. D.; U.S. v. Balti- 
more, etc., R. Co.,.226 U. S. 14, 33 SCt 
5, 57 L. ed. 104; Baltimore, ete., R. 
Co. v. U. S., 195 Fed. 962, 967 [aff 226 

S. 14, 33 SCt 5, 57 L. ed. 104]. 

“A -road is a lateral branch road 
when it is tributary to and dependent 
on another for an outlet; that is to 
say, where it is essentially a feeder, 
contributing traffic, and capable of 
interchanging it therewith. It is not 
such where it is in effect an independ- 
ent and competing line.” Baltimore, 
GCG. itt OO. Eis Wing SUDia. 

[a] TIllustration.—‘'The most obvi- 
ous examples of such lines [lateral 
or branch railroad] are those that 
are dependent upon and incident to 
the main line—feeders, such as may 
be built from mines or forests to 
bring coal, ore or lumber to the main 
line for shipment.” U. S. v. Balti- 
more, etc., R. Co., 226 U. S. 14, 19, 33 
SCt 5, 57 L. ed. 104. 

43. Norfolk, etc., R. Co. v. Lynch- 
burg Cotton Mill Co., 106 Va. 376, 56 
SW 146. 

44. Hodder v. Kentucky, etc. R. 
Co., 7 Fed. 793; Goelet v. Metropoli- 
tan Transit .Co.;' 48 Hun: 520,-1 NYS 
74; Biles v. Tacoma, ete., R. Co., 5 
Wash. 509, 32 P 211. 

45. Newhall v. Galena, etc., R. Co., 
14 Til. 273. 

46. St. Louis, etc., R. Co. v. Petty, 
57 Ark. 359, 21 SW 884, 20 LRA 434. 

47. Akers v. United New Jersey R., 
etc., Co., 43 N. J. L. 110; Illinois Cent. 
R. Co. v. East Sioux Falls Quarry Co., 
33 S. D. 638, 144 NW 724. 

“Spur track” defined see [36 Cyc 


10]. 

48. McAboy’s App., 107 Pa. 548; 
Verne v. Schuylkill River East Side 
RR. .Co., 1 sea Cos s0t fag. Ts tPA L6G, 
8 A 2231. 

49. Baltimore, etc., R. Co. v. Wa- 
ters, 105 Md. 396, 66 A 685, 12 LRANS 


3826; Blanton v. Richmond, etc, R. 
Co., 86 Va. 618, 10 SE 925. 
50. Glick v. Baltimore, etc., R. Co., 


19 D. C. 412; Baltimore, etc., R. Co. v. 
Waters, 105 Md. 396, 66 A 685, 12 LR 
ANS 326. 

51. State v. St. Louis, etc., R. Co., 
3 Mo. A. 180. 

52. Particular phrases including 
term “railroad” and “railway” see 
ante pp 369-373. 

53. Interurban railway see Inter- 
urban 33 C. J. p 476 text and note 5. 


of its original termini.*? 

[§ 3] B. Other Terms>?—1. 
term “railway” is ordinarily used interchangeably 
with “railroad’”®* and regarded as synonymous there- 
with,®* unless the connection in which it is used 
shows that a distinction as to the character of the 


Railway.°*? The 


54. “Railroad” defined see supra § 


“55. U. S.—Massachusetts L. & T. 
oa v. Hamilton, 88 Fed. 588, 32 CCA 

Ala.—Mobile Light, ete, Co. v. 
Mackay, 158 Ala. 51, 48 S 509. See 
E. E. Jackson Lumber Co. y. Cun-, 
ningham, 141 Ala. 206, 37 S 445 @where 
the term was held to be synonymous 

Sherman, 


with “track’’). 

Cal.—Ferguson  v. 116 
Cal. 169, 47 P 1023, 37 LRA 622. 

D. C.—Daney v. Clark, 24 App. 487. 

Ga.—Parramore v. Alexander, 132 
Ga. 642, 64 SW 660; Davis v. State, 
105 Ga. 808, 32 SE 158 

Minn.—Funk vy. St. Paul City:R.).Co. 
61 Minn. 435, 63 NW 1099, 52 AmSR 
608, 29 LRA 208; State v. Brin, 30 
Minn. 522, 16 NW 406. 

Mo.—Munkers vy. Kansas City, etc., 
R. Co., 60 Mo. 334; Riggs v. St. Fran- 
cois County R. Co., 120 Mo. A. 335, 
96 SW 707; Black v. St. Louis, ete., 
R. Co., 110 Mo. A. 198, 85 SW 96; 
St. Louis R. Co. v. Northwestern St. 
Louis R. Co., 2 Mo. A. 69 [rev on oth- 
er grounds 69 Mo. 65]. 

Mont.—Daly Bank, etc., Co. v. Great 
pene St. R...Go., 32: Mont. 298, 80 Pe 

5 : 

Ok1.—St. Ee etc., R. Co. v. Led- 
better, 83 Okl. 200 P 70 

Or. —_Oswego, ed 1 Rene foe e “Cobb, 66 
Orio87, 135, Poi sr. 

Pa.—Philadelphia v. Philadeiphia 
Tract. Co, 206- Pa. 35) 85 na aees Ore 
Colony Trust Co. v. Allentown, etce., 
Rapid-Transit Co., 192 Pa. 596, 44 A 
319; Rafferty v. Central Tract. Co., 
147 Pa. 579, 23 A 884, 30 AmSR 763; 
Gyger v. Philadelphia City R. Co., 136 
Pa. 96, 20 A 399; Millevale v. Ever- 
green. R. Co., 131 Pa.s1, 18 A 993 7 
LRA 369; Pennsylvania Hh Cov: 
Pittsburgh, 104 Pa. 522; Hestonvyille, 
etce., Pass. R. Co. v. Philadelphia, 83 
Pa. 210. 

Porto Rico.—Ramirez v. Ponce R. 
etc., Co., 5 Porto Rico Fed. 353; 359 
[eit Cyc]. 

Tex.—Central, ete., R. Co. v. Mor- 
ris, 68 Téx. 49, 3 SW 457; Galveston. 
etc., It. Co. v. Donahoe, 56 Tex. 162; 
Bammel v. Kirby, 19 Tex. Civ. A. 198, 
47 SW 392; Houston, etc., R. Co. v. 
Weaver, (Civ. A.) 41 SW 846. 

And see cases infra this note. 

“The two words ‘railroad’ and 
‘railway’ have substantially the 
same meaning, and in common par- 
lance are understood as meaning the 
same thing. A railway is certainly a 


railroad. Indeed, the words may be 
said to be synonymous.” Mobile 
Light, ete., Co. v. Mackay, 158 Ala 


51, 53, 48 S 509. 

Tal Tliustrations.— (1) The terms 
“railway” and “railroad” are treated 
as synonymous in the application of 
statutes referring in terms to the 
one or the other (Philadelphia v. Phil- 
adelphia Tract. Co., 206 Pa. 35, 55 A 


/ 
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road is intended.®® 


[§ 4] 2. Railroad Company or Corporation.** 
While “railroad company” or “railroad corporation” 


has been defined as a corporation, 


dividual who lays out, constructs, maintains, or op- 
erates a railroad,°® it is, more specifically a company 
which is engaged in operating a railroad:°® 
is not essential to the idea of a railroad company that 
it should both eonstruet and operate a railroad,°° 
and a mere construction company, although author- 
ized to construct a railroad, is not a railroad com- 
pany;°! but a corporation engaged as a carrier in 
transportation by rail,°? or a terminal company op- 
erating tracks and facilities to be used by other 
roads,°* is a railroad company, whether or not it 
owns rolling stock®* or the track over which it op- 
Accordingly, the question whether a par- 
ticular company is to be regarded as a railroad com- 
pany or within the application of statutes relating 


erates.®® 


in terms to such companies depends 


762; Millevale v. Evergreen R. Co., 
131 Pa. 1, 18 A 993, 7 LRA 369; Hes- 
tonville, etc., Pass. R. Co. v. Phila- 
'delphia, 89 Pa. 210), (2) and as affect- 
ing questions of variance between 
pleadings and proof (Davis v. State, 
105 Ga. 808. 32 SE 158; State y. Brin, 
30 Minn. 522, 16 NW 406), (3) or be- 
tween a summons and complaint 
(Central, etc., R. Co. v. Morris, 68 
Tex. 49, 3 SW 457; Galveston, ete., 
R. Co. v. Donahue, 56 Tex. 166). 

[b] Distinction which has been 
suggested as proper and useful is 
that ‘the. word railroad : 3 a 
should be confined to the highway in 
which the railway is laid, and the 
word railway to the rails when laid,” 
but the court also said that ‘we all 
know, however, that in common par- 
lance these words are used_ inter- 
changeably.” Munkers v. Kansas 
City, etc., R. Co., 60 Mo. 334, 338. 

56. Railroad Comrs. v. Market St. 
R. Co., 132 Cal: 677, 64 P 1065;  Phil- 
adelphia v. Philadelphia Tract. Co., 
206 Pa. 35, 55 A 762; Gyger v. Phila- 
delphia City R. Co., 136, Pa. 96, 20 A 
399; Shipley v. Continental R. Co., 
3 Phila.) (Pa:) 1283 + Front: St. Cable 
R. Co. v. Johnson, 2 Wash. 114, 25 P 
1084, 11 LRA 693. : 


57. Cross references: 

“Company” defined see Company 12 
Cape: 

“Corporation” defined see Corpora- 
tions § 1. 

Organization, existence, and func- 
tions of railroad companies see in- 
fra §§ 11-71. 


What constitutes “railroad company” 
within statutes modifying fellow 
servant doctrine see Master and 
Servant §§ 775-779. 

58. McDermon v. Southern Pac. 
Co., 122 Fed. 669; Stafford Springs 
St. R. Co. v. Middle River Mfg. Co., 
SO) Conn s%,.66 Avi ?5s—) Hollandmy, 
Lynn, etc., R. Co., 144 Mass. 425, 427, 
11 NE 674. 

[a] Similar definition.—The term 
“railroad company” ‘applies to the 
agency which may construct or own” 
a railroad. International, ete., R. Co. 
v. Anderson County, 59 Tex. 654, 664. 

“Railroad” defined see supra § 1. 


59. Sisk v. White Oak Lumber Co., 
14 F. (2d) 552. 
{a] In Arkansas it is provided by 


Kirby Dig. § 6732 that the term “rail- 
road corporation” shall mean all cor- 
porations operating any railroad in 
the state, whether aS owner, con- 
tractor, lessee, mortgagee, trustee, 
assignee, or receiver. Chicago, etc., 
R. Co. v. Jaber, 85 Ark, 232, 107 SW 
1170. 

60. Davenport First Nat. Bank v. 
Davies, 43 Iowa 424, 433 (where the 
court said: “That there can be a 
railroad company which does nothing 


RAILROADS 


[§§ 3-4 


whether or not it is engaging in the railroad busi- 


ness,°® and not 


company, or in- 


for it 


ration.73 


in possession,?® 
principally upon 


but construct the road, and a rail- 
road company which does nothing but 
operate the constructed road, cannot 
be doubted. It is not essential to the 
idea of a railroad company that it 


should both construct and operate a 
railway’’). , 
61. Bradford Constr. Co. v. Heflin, 


88 Miss. 314, 42 S 174, 12 LRANS 1040, 
8 AnnCas 1077. 

62. U.S. v. Delaware,.etc., Co., 213 
U.S. +366, 29° SCt 527, 53" I) ed: 836; 
Helena Southwestern R. Co. v. Coo- 
lidge, 169 Ark. 552, 275 SW 896; Webb 
v. Omaha, etc., R. Co., 101 Nebr. 596, 
164 NW 564. To same effect Atlantic 
Coast Line R. Co. v. Cook, 6 Ga. A. 128, 
64 SE 665. Compare Orleans, etc., R. 
Co: va.Jefferson,, etc., ib. Co. ol 1a, 
Ann. 1605, 26 S 278 (holding that a 
company organized for the construc- 
tion and operation of a commercial 
raijroad is not the less a railroad 
company because, its route leading 
partly through a city, it purchased a 
Fees: franchise from the city author- 
ities). 

63. Clark v.. Atchison, etc. KR. Co; 
319 Mo. 865, 6 SW (2d) 954. 

64 U. S.—Sault Ste. Marie Bridge 
Co. v. Powers, 138 Fed. 262 [aff 201 
U.S) 245, 26 SCt.459) 50 uiuaveds (4475 

Fla.—State v. Jacksonville Termi- 
nal Co., 90 Fla. 721, 106 S 576. 

Ill.—Peo. v. Dunleith, etc., 
Cor 322111 996 152) Ny 526: 

Mo.—State v. Wiggins Ferry Co., 
208 Mo. 622, 106 SW 1005. 

Wash.—State v. King County Su- 
per. Ct., 54 Wash. 365, 103 P 469, 104 
PIS. 

65. Chicago, ete., R. Co. v. Jaber, 
85 Ark, 232)) 107 SW, -1270: 

66. Bridwell v. Gate City Terminal 
Co., 127 Ga. 520, 56. SE 624, 10 LRANS 
909; Union Trust Co. v. Kendall, 20 
Kan. 515. 

67. Bridwell v. Gate City Terminal 
Co., 127 Ga. 520, 56 SE 624, 10 LRANS 
909 (where the court said that if it 
were a question of doubt as to what 
was the real character of a corpora- 
tion, its name might be considered as 
having some evidential bearing upon 
the question, but that the fact that 
a company is called a, “terminal com- 
pany” cannot change its character if 
it is a railroad company within the 
meaning of the law); Peo. y. Dun- 
leith, etc., Bridge Co., 322 Ill. 99, 152 
NE 526. 

68. Kentucky Impr. Co. v. Slack, 
100 U. S. 648, 25 L. ed. 609; Union 
Trust Co. v. Kendall, 20 Kan.. 515. 
But see Shreveport Tract. Co. v. Kan- 
sas, City,. ete:, Ra Con 119, War 7599 44 
S 457 (holding that a corporation 
chartered as a railroad company does 
not cease to be such by entering into 
relations with a city for the operation 
of street cars, since its character is 


Bridge] 


upon the name of the company,** 


or the primary purpose for which, if a corporation, 
it was incorporated,®® or the right or title by which 
the property is held;®® and as used in a statute re- 
lating to taxation, the terms “railroad company” and 
“railroad corporation” should be. construed as desig- 
nating the character of the property rather than of 
its ownership.*° 
a corporation,*? and both ordinarily include natural 
persons engaged in the operation of a railroad;*? 
but it has been held that, unless the contrary appears, 
a railroad company will be presumed to be a corpo- 


Neither term necessarily imports 


As including receivers, mortgagees, or trustees. 
Statutes applicable in terms to railroad companies 
have been held to apply to a receiver operating a 
railroad,’* a mortgagee or trustee under a mortgage 


and a trust company operating a 


to be determined with reference to its’ 
charter and not to the relations which 
may have been established between it 
and the city by license or contract). 
eee Trust Co. v. Kendall, 20 
‘ 5s 

Dubuque v. Chicago, ete, R. 
Co., 47 Iowa 196; State v. Wiggins 
Ferry Co., 208 Mo. 622, 106 SW 1005. 

71. Dubuque v. Chicago, etc., R.- 
Co., 47 Iowa 196; State v. Mead, 27 
Vt. 722. And see cases infra note 72. 

72. Ala.—Parnell v. Southern R. 
Co,, 199, Ala. 470; 74 S°437° 

Colo.—-Union Pac. R. Co. v. De 
Busk, 12 Colo. 294, 20 P 752, 13 AmSR. 
22k, Oo) LUA 35.0) 

Ga.—Atlantie Coast Line: R. Co. v. 
State, 135 Ga. 545; 69 SH 725, 32, Uk 
ANS 20 [aff 234 U. S. 280, 34 SCt 829, 
DSilnmedantola ie 

Iowa.—State v. Beaton, 190 Iowa 
216, 178 NW 1, 180 NW 166. 

Mont.—Lewis v. Northern Pac. R. 
Co., 36 Mont. 207, 92 P 469. 

Tex.—International, etc., R. Co. v. 
Dawson, , Lill Mex 247, 232 1c VWameioe 
15 ALR 1367. : 

But see Sisk v. White Oak Lumber 
Co., 14 F. (2d) 552, 553 (holding that 
the phrase “does not include an in- 


dividual, . Ns . and it is highly 
Coy aati if a partnership is includ- 
ed’’). 


. [a]_ In Missouri it is provided by 
Rev. St. (1909) § 3214 that the term 


“railroad corporation”’ shall be 
deemed and taken to mean all corpo- 
rations, companies, and individuals: 


owning or operating any railroad in 
the state. Idalia Realty, etc., Co. v. 
een B: Southeastern R. Co., 219 SW 


{[b] In its popular sense the term 
“railroad corporation” is used “as de- 
noting any party engaged in the op- 
eration of railroads.’’ Union Pac. R.. 
Co. v. De Busk, 12 Colo. 294, 304, 20 
P 752, 13 AmSR.221, 3 LRA 350. 

Power of natural person to engage. 
in railroad business see infra § 8. 

73. Madisonville, etc, R. Co. 
Com., 140 Ky. 255, 130 SW 1084. 

74. State R. Commn. v. Alabama 
Great Southern R. Co., 185 Ala. 354, 
64 S 18, LRA1915D 98; Wall v. Platt, 
169 Mass. 398, 48 NE 270; Parris v. 
Tennessee Power Co., 136 Tenn. 198, 
188 SW 1154, 1155 [quot Cyc]. But 
see Bonner v. Franklin Co-op. Assoc., 
4 Tex. Civ. A. 166, 23 SW .317 (holad= 
ing that the term “railway company’”’ 
as used in a statute prescribing a 
penalty for discrimination in freight 
rates by railroad companies does not 
include a receiver operating a rail- 
road). 

75. Daniels v. Hart, 118 Mass. 543; 
Parris v. Tennessee Power Co., 136 
Geen 198, 188 SW 1154, 1155 [quot 

Vide 


Vv. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4-6] 


road for the benefit of stockholders.7® 
Company organized for other purposes. 
pany authorized to operate a railroad for the trans- 
portation of persons and property is none the less 
a railroad company because it is also authorized to 
conduct some other business, as that of a bridge, 
mining, or manufacturing company;** 
though organized primarily for some other purpose, 
if it is also authorized to, and does, operate a rail- 
road, not only for the transportation of its own prod- 
uct, but as a public railway for the conveyance of 
freight or passengers, it is a railroad company,‘® 
whether or not it is in fact doing any public busi- 
But a company organized to carry on an- 
other business, which operates a tramroad or rail- 
road merely in connection with, and for the purposes 


mess. 2 


[§ 6] A. Of Railroad. As to their purpose. which 
is the transportation of persons and property for the 


76. Union Trust Co. v. Kendall, 20 
Kan. 515; Parris v. Tennessee Power 
Co., 136 Tenn. 198, 188 SW 1154, 1155 
[quot Cyc]. 

77. Randolph County v. Post, 93 
U. S. 502, 23 L. ed. 957; Jeffersonville 
v. Louisville, ete., Bridge Co., 169 Ind. 
645, 83 NE 337;.-Parris v. Tennessee 
Power Co., 1386 Tenn. 198, 188 SW 
1154, 1155 [quot Cyc]. 

7 U. S.—Kentucky Impr., Co. -v. 
Slack, 100 U. S. 648, 25 L.-ed. 609; 
U. S. v. St. Joseph Stockyards Co., 
181 Fed. 625 [rev on other grounds 
187 Fed..104, 110 CCA 432]. 

Minn.—Cook v. Modern Brother- 
hood of America, 114 Minn. 299, 131 
NW 334. a 

Mo.—Penney v. St. Joseph Stock 
Yards Co:5/21.2 Mov 309). 111 SW 79: 

N. Y.—Guenther v. Patch, 155 App. 
Div. 27, 140 NYS 223 [rev 76 Misc. 
€49, 135 NYS 629]. 

S. C.—Holmes v. Hamilton Ridge 
Lumber Corp., 120 S. C. 165, 112 SE 
536. 

YTenn.—Parris v. Tennessee Power 
Co., 136 Tenn. 198, 188 SW 1154, 1155 
[quot Cyc]. 

Tex.—Philip A. Ryan Lumber Co. 
Weal, (Civ... A.) 197 SW 1037. 

BEng.—Manchester Ship Canal v. 
Midland R., 10 R.*& Can. Tr. Cas. 54. 

See also case infra note 79. 

[a] Bridge company maintaining 
and operating railroad tracks on its 
bridge, which is exclusively a rail- 
road bridge, and which tracks are 
used by connecting railroads across 
the bridge, is a railroad company. 
Guenther v. Patch, 155 App. Div. 27, 
140 NYS 223 [rev 76 Misc. 649, 135 
NYS 629]. 

79. Wilson v. Virginia Portland 
R. Co., 122 Va. 160, 94 SE 347. 

80. U. S—Sisk v. White Oak Lum- 
ber Co., 14 F. (2d) 552; Taggart vy. 
Republic Iron, ete., Co., 141 Fed. 910, 
73 CCA 144.. 

Ark.—Valley Lumber Co. v. West- 
moreland, 159 Ark. 484, 252 SW 609; 
State v. Mississippi, etc., R. Co., 138 
Ark. 483, 212 SW 317. 

Fla.—J. Ray Arnold Lumber Co. v. 
Carter, 91 Fla. 548, 108 S 815, 46 ALR 
1068: Ingram-Dekle Lumber Co. v. 
Geiger, 71 Fla. 390, 71 S 552, AnnCas 
1918C 971; Taylor v. Prairie Pebble 
Phosphate Co., 61 Fla. 455, 54 S 904. 

Ga.—Ellington v. Beaver Dam 
Lumber Co., 93 Ga. 53, 19 SE 21. 


Miss.—New Deemer Mfg. Co, v. 
Kilpatrick,. 129 Miss. 268, 92 S 71; 
Bradford Constr. Co. v. Heflin, 88 


Miss. 314, 42 S 174, 12 LRANS 1040, 
8 AnnCas 1077. : 

N. Y.—Stanley v. Jay St. Connect- 
ing R. Co., 100 Mise. 493, 166 NYS 119 
[rev on other grounds 182 App. Div. 
399, 169 NYS 530 (aff.227 N. Y. 639 
mem, 126 NE 922 mem)]. 


RAILROADS 


A com- 


and even Distinguished 


II. NATURS AND STATUS 
[By Eustace W. Tomiinsoy | 


Tex.—Kirby Lumber Co. Receiv- 
ers v. McLendon, 56 Tex. Civ. A. 279, 
120 SW 227. Compare Kirby Lumber 
Co. Receivers v. Lloyd, 103 Tex. 153, 
154, 124 SW 903 (holding that a lum- 
ber company maintaining a tramway 
appurtenant to its sawmill ‘was not 
a railway corporation in a_ strict 
sense,” but that its receivers were 
operating a railway within the mean- 
ing of a statute relating to the venue 
of actions “against railroad corpora- 
tions or against any assignee, trustee 
or receiver operating any railway in 
the state’’). 

Utah.—Denver, etc., R. Co. v. Bolog- 
nese, 45 Utah 65, 143 P 129. 

Wis.—McKivergan v. Alexander, 
etc., Lumber Co., 124 Wis. 60, 102 NW 
Eng.—In re Exmouth Docks Co., L. 
R. 17> Bq, 181, 
_Application of statutory modifica- 
tions of fellow servant doctrine to 
such roads see Master and Servant §§ 
(HES, Oe. 

Private tramway or railway as 
“railroad” see supra § 1. 

81. Crawford v. Mullins Lumber 
Co., 110 S. C. 318, 96 SE 494; Sulli- 
van-Sanford Lumber Co. v. Watson, 
106 Tex. 4, 155 SW 179. 


82. Peo, v. Cheeseman, 7 Colo. 376, 
SaneLOn 

83. See supra § 1. 

84 See cases infra note 85. 

85. International, etc, R. Co. v. 


Anderson County, 59 Tex. 654. See 
Little Rock, ete., R. Co. v. Daniels, 68 
Ark. 171, 56 SW 874 (holding that, un- 
der a statute providing that “all rail- 
roads . shall be responsible for 
all damages to persons and property 
done or caused by the running of 
trains,” the word “railroads” does not 
mean -railroad companies, but the 
roads owned or operated by them, and 
a judgment against the lessee of a 
railroad may be enforced by seizure 
and sale of the leased road). 

86. International, etc., R. Co. v. 
Anderson County, 59 Tex. 654. 

Character as “railroad” as depend- 
ent on ownership by railroad company 
see supra § 1 text and note 16. 


87. Davis v. Hert, 46 Ind. A. 242, 
90 NE 634. 

88. Philadelphia v. Philadelphia 
Tract. Co., 206 Pa. 35, 55 A 762. 

“Railway” as synonymous with 
“railroad” see supra § 3. 

s9. Sun Printing, etce., Assoc. v. 


New York, 152 N. Y. 257, 46 NE 499, 37 
eae 788 [aff 8 App. Div. 230, 40 NYS 
07). 

Purpose of creation of railroad com- 
pany see infra § 7. 

90. U. S.—Pennsylvania R. Sys- 
tem, etc., v. Pennsylvania R. Co., 296 
Fed. 220 [aff 1 F. (2d) 171 (aff 267 U. 
S. 208, 45 SCt 307, 69 L. ed: 574)]; 
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of, its own business, and not as a transportation busi- 
ness for the public generally, is ordinarily not prop- 

| erly designated a “railroad company” or included 
within the term,’® although in some cases it has 
been held to be such;8! nor is a union depot com- 
/pany a railroad company.*? 


from railroad. While the term 


“railroad” may sometimes be used to mean “railroad 
company,”’* properly speaking, there is a clear dis- 
tinction between the terms,** the latter applying to 
the agency which may construct or own, and the 
former to the thing constructed or owned,*®® and ei- 
ther may exist without the other.*°® 

[§ 5] 3. Railway Company. The terms “railroad 
company” and “railway company” are interchangea- 
ble’? and synonymous.%$ 


general public,®® railroads may properly be termed 
public roads or highways,®° whether they have been 


Cherokee Nation v. Southern Kan- 
saseR. Co.,. 135 U.S: 641,20 ‘SCr9 65, 
34 L. ed. 295; Olcott v. Fond du Lac 
County, 16 Wall. 678, 21 L. ed: 382. 
See Von Hostrup v. Madison, 1 Wall. 
291, 17 L. ed. 638 (apparently regard- 
i railroad as within the term 


Ala.—Tennessee, etec., R. Co. v. Tay- 
lor, 102 Ala. 224, 14.S 379. 
Ill.—Kotz v. JJlinois Cent. R. Co., 
188 Ill. 578, 59 NE 240; Chicago, etc., 
Be (0? v. Chicago, 140 Ill. 309, 29 NE 
Ind.—Pittsburgh, ete, RR. Co. v. 
State R. Commn., 171 Ind. 189, 86 NE 


328; Evansville, etc., R. Co. v. Hvans- 
eT te Ind. 395; Aurora v. West, 9 
nd. ; 


Kan.—Burlington, ete., R. Co. 
Johnson, 38 Kan. 142, 16 P 125. 
Mda.—Whalen vy. Baltimore, etc., R. 
Co., 108 Md. 11, 69 A 390, 129 AmSR 
423, 17 LRANS 130. 
Mich.—F lint, etc., R. Co. v. Gordon, 
41 Mich. 420, 2 NW 648. 
Minn.—Davidson vy. Ramsey Coun- 
ty, 18 Minn. 432: ' 
Mo.—Liggett v. Excelsior Powder 
Mfg. Co., 274 Mo. 115, 202 SW 372. 
Nebr.—Washington County v. Day- 
id, 2 Nebr. (Unoff.) 649, 89 NE 737. 
Nev.—Gibson v. Mason, 5 Ney. 283. 
N. Y.—Peo. v. Kerr, 27 N. Y. 188, 25 
HowPr 258 [aff 37 Barb. 357 (rev 20 
HowPrNsS 130)]. 
N. C.—State v. Johnson, 61 N. C. 
140. 
Okl.—Chicago, ete:, R. Co. v. Tay- 
lor, 79 Okl. 142, 192 P 349. 
Pa.—Pittsburgh, etc., R. Co. ov. 
Pittsburgh, ete.;, Ro Ge, 159) Panssoue 
28 A 155 (holding, however, ‘that a 
statute providing that nonuser and 
failure to repair a public highway for 
a certain period shall constitute an 
abandonment does not apply to rail- 
roads); Sharpless v. Philadelphia, 21 
Pa. 147, 59 AmD 759; Beech Creek R. 
Co. v. Olanta Coal Min. Co., 17 Pa. 
Dist. 30. Compare Preice v. Com., 104 
Pa. 150 (where a railroad was said to 
be a quasi-public highway). 
Tenn.—State v. Louisville, ete., R. 
Co., 1389, Tenn. 406, 201 SW 738. 
Tex.—Texas, ete., R. Co. v. Sutor, 
56 Tex. 496; State v. St. Louis South- 
western R. Co., (Civ. A.) 197 SW 1006; 
Heilbron v. St. Louis Southwestern R. 
Co., 52 Tex. Civ. A. 575, 113 SW 610, 
Os 
Vt.—White River Turnp. Co. v. Ver- 
mont Cent. R. Co., 21 Vt. 590. 
Compare Murch v. Concord R. Corp., 
29. NY Fs 9 est, ol Ami) 63 iC ais 
roads, over which all have equal 
rights to travel and to run their en- 
gines and trains, are, of course, public 
ways; and railroads, over which all 
who come have a right to be trans- 
ported, as all have a right to be fer- 
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constructed by the government itself or by the agen- 
ey of corporations or individuals under legislative 
authority ;°! and in some jurisdictions, by constitu- 
tional or statutory provisions,®? they are expressly 
They are none the Jess public 
ways because tolls or fares are charged for trans- 
portation,®* or because the public may not use upon 
them their own cars or motive power.?® 


declared to be such.®# 


ried across a river, will, perhaps, fall 
within the same class’’). 

[a] Doctrine as basis of delegation 
of right of eminent domain.—(1) That 
a railroad is a public highway is the 
only theory upon which the right of 
eminent domain can be conferred up- 
on a railroad corporation. Texas, etc., 
R. Co. v. Sutor, 56 Tex. 496. .(2) Dele- 
gation of right of eminent domain. to 
railroad companies see Eminent Do- 
main §§ 46-53. 

91. Olcott v. Fond du Lac County, 
16 Wall. (U. S.) 678, 21 L. ed. 382. 

92. See constitutional and statu- 
tory provisions, 

93. See McLean v. Highth Judicial 
Dist. Ct., 24 Ida. 441, 134 P 536, Ann 
Cas1915D 542; Toledo, etc., R. Co. v. 
Pence, 68 Ill. 524; Kansas City, etc., 
R. Co. v. Louisiana Western R. Co., 116 
La. 178, 40 S 627, 5 LRANS 512; Illi- 
nois Cent. R. Co. v. King, 125 Miss. 
334, 88 S 322; Hyde v. Missouri Pac. 
R. Co., 110 Mo. 272, 19 SW 483; Ed- 
holm vy. Missouri Pac. R. Corp., 114 
Nebr. 845, 211 NW 206; MclLucas v. 
St. Joseph, etc., R. Co., 67 Nebr. 603, 
93 NW 928, 97 NW 312; Pennsylvania 
R. Co. v. Philadelphia County, 220 Pa. 
100, 68 A 676, 15 LRANS 108; Beech 
Creek R. Co. v. Olanta Céal Min. Co., 
17 Pa. Dist. 30; State v. St. Louis 
Southwestern R. Co., (Tex. Civ. A.) 
197 SW 1006; Trinity, etc., R. Co. v. 
Empire Express Co., (Tex. Civ. A.) 173 
Sw 217 [rev on other grounds 
(Commn. A.) 227 SW 1102]. 

[a] Subsidiary as well as main 
tracks included.—A _ constitutional 
provision declaring all railroads to be 
public highways and all railroad com- 
panies common carriers applies not 
only to the main tracks, but all sub- 
sidiary tracks used for the purposes 
of railroad traffic. Kansas City, etc., 
R. Co. v. Louisiana Western R. Co., 
116 La. 178, 40 S 627, 5 LRANS 512. 

[b] Inapplicable to private rail- 
roads.—(1) A constitutional provision 
whereby railroads are declared to be 
public highways, and free to all per- 
sons for the transportation of their 
persons and property under such reg- 
ulations aS may be prescribed by law, 
does not apply to a private switch 
from a railroad to coal lands not 
owned by the railroad company and 
for the private use of the owner of 
such lands. Koelle v. Knecht, 99 Ill. 
396. (2) A constitutional provision 
making, all railroads public highways 
was not intended to refer to or include 
a logging railroad used only by a 
lumber company in connection with 
its own business. Codd v. McGold- 
rick Lumber Co., (Ida.) 279 P 298. 

94. Olcott v. Fond du Lae County, 
16 Wall. (U. 8S.) 678, 21 L. ed. 382; 
Davidson v. Ramsey County, 18 Minn. 
432; Sun Printing, ete., Assoc. v. New 
. York, 152 N. Y. 257, 46 NE 499, 37 LRA 
788 [aff 8 App. Div. 230, 40 NYS 607]; 
Sharpless v. Philadelphia, 21 Pa. 147, 
59 AmD 759. 

95. Olcott v. Fond du Lac County, 
16 Wall. (CU: _S°) 678, 21. Li.) ed: +382. 
Beekman v. Saratoga, etc., R. Co., 3 
Paige (N. Y.) 45, 22 AmD 679. 

96. U. S.—Hoyer v. New Jersey 
Cent. R. Co., 255 Fed. 493; McCarthy 
v. New York, etc., R. Co., 240 Fed. 602, 
153 CCA 406; Louisville, etc., R. Co. 
v. McClish, 115 Fed. 268, 53 CCA 60; 
Finlayson v. Chicago, ete., R. Co., 9 
F. Cas. No. 4,793, 1 Dill. 579. 

Ala.—Southern R. Co. v. Stewart, 
179 Ala. 304, 60 S 927; Weatherly v. 
Nashville, etc., R. Co., 166 Ala. 575, 
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51S 959; Alabama Great Southern R. 
Co. v. Godfrey, 156 Ala. 202, 47 S 185, 
130 AmSR 76; Elyton Land Co. v. 
South, etc: R.Co.4 95 Ala. G3d, 10NS 
270; Montgomery, ete, R. Co. v. 
Thompson, 77 Ala. 448, 54 AmR 72. 
Ark.—St. Louis, ete., R. Co. v. Wil- 
Nee 98 Ark. 72, 135 SW 804, 33 LRA 


Del.—Patterson v. Philadelphia, 
ete: RR. Cols 9° Del. 108: 

Ga.—Central R. Co. v. Brinson, 70 
Ga. 207 


TJl.—Illinois Cent. R. Co. v. Godfrey, 
71 Til. 500, 22 AmR 112; Galena, etc., 


R. Co. v. Jacobs; 20 Ill. 478; Cunning- 
ham v. Illinois Cent. R. Co., 165 Ill. 
A. 382; McGuire v. Chicago, etc., R. 


Co., 120 Ill. A. 111; Cleveland, etc., R. 
Co. v. Hibsman, 99 Ill. A. 405. 

Ind.—Jeffersonville, etc., R. Co. v. 
Goldsmith, 47 Ind. 43. 

Kan.—Mason v. Missouri Pac. R. 
Co., 27 Kan. 83, 41 AmR 405. 

Ky.—Louisville, etc., R. Co. v. King, 
227 Ky. 283, 12 SW (2d) 860; Shackle- 
ford v. Louisville, etc., R. Co., 84 Ky. 
43, 4 AmSR 189; Oatts v. Cincinnati, 
etes *RAICO.,. 227 SW 330,015!) Kyi 87; 
Louisville, ots RCo. UVv. Cooperwis 
Ky. Op. 473 

Md.—Baltimore, etc., R. Co. v. State, 
62 Md. 479, 50 AmR 233. 

Miss.—Currie v. Natchez, etce., R. 
Co., 61 Miss. 725. 

Mo.—Frye v. St. Louis, ete., R. Co., 
200 Mo. 377, 98 SW 566, 8 LRANS 
1069; Isabel vy. Hannibal, ete., R. Co., 
60 Mo. 475. 

oe —Egan v. Montana Cent. R. 
Co., 24 Mont. 569, 63 P 831 

N. “Y.—Adolph V. Central Park, ete., 
R. Co., 76 N. ¥. 530 [aff 43 N. Y. Super. 
199 (rev 33 N. Y. Super. 186)]; Matze 
v. New York Cent., ete., R. Co., 1 Hun 
417, 3 Thomps. & C. 513; Boston, etce., 
R. Co. v. Greenbush, 5 Lans. 461 [aff 
52 Ne -Y¥.. 520; 

Pa.—Bailey v. Lehigh Valley R. Co., 
220 Pa. 516, 69 A 998; Cauley v. Pitts- 
burgh; etes Re \Cos 957 Basi3s98, 740 
AmR 664; Philadelphia, ete., R. Co. v. 
Hummell, 44 Pa. 375, 84 AmD 457; 
Buxton v. Baltimore, ete., R. Co., 81 
Pa. Super. 490; Gallagher v. Balti- 
more, etc., R. Co., 52 Pa. Super. 568; 
Leithold v. Philadelphia, ete., R. Co., 
47 Pa. Super. 137. 

Porto Rico.—Peo. v. Ortiz, 17 Porto 
Rico 860; Perez v. American R. Co., 
9 Porto Rico 196. 

Tex.—Missouri,. K.,-ete., R. Co. v. 
Milburn, (Civ. A.) 142 SW 626; Hous- 
ton, ete., R. Co. v. Boozer, 2 Tex. Un- 
rep. Cas. 452. _ 
R. Co., 34 W. Va. 514, 12 SE 553, 11 
LRA 385. 

Eng.—Grand Trunk R. Co. v. Bar- 
nett, [1911] A. C. 361, 21 AnnCas 694. 
Use of lands acquired or held b 
railroad company see infra §§ 232-242. 
97. Ala.—Comer v. State, 62 Ala. 

320; Napier v. State, 50 Ala. 168. 

Ill.— Kotz v. Illinois Cent. R. Co., 
188 Ill. 578, 59 NE 240; Toledo, etce., 
R. Co. v. Pence, 68 Jil. 524. See Swan- 
son v. Moline, ete., Tract. Co., 204 Ill. 
A. 144 (holding that the fact that a 
navigable stream is a public highway 
does not render a railroad company’s 
bridge over the stream a public high- 
way). 

Ind.—Pittsburgh, etc, R. Co. v. 
Stickley, 155 Ind. 312, 58 NE 192; 
Muncie Electric Light Co. v. Joliff, 59 
Ind. A. 349, 109 NE 4338, 438 [cit Cyc}. 

Kan. —Burlington, etc., EU Cos 

Johnson, 58 Kan. 142, 16 ’p 125: 


ee 


Mich.—F lint, ete., a se v. Gordon, 
41 Mich. 420, 2 NW 6 

Mo.—Clark v. Cee etc., R. Co.,. 
127 Mo. 197, 29 SW 1013. 

N. Y.—Sun Printing, etc., Assoc. v. 
New york LS2E IN Verizon, 46 NE 499, 
27 LRA 788; Peo. v. Batchellor, 53 
INemeYs 283003 "AmR 480; Davis v. New 
York, 14 N. Y. 506, 67 AmD 186 [rev 
9N. Y. Super. 663, 12 NYLegObs 17]; 
New York City, ete., RACOAN: Central 
Union Tel. Co., 21 “Aun 261; Tona- 
wanda R. Co. v. Munger, 5 Den. 255, 
49 AmD 239 [aff 4 N. Y. 349]. 

N. C.—State v. Johnson, 61 N. C. 
140; State v. Rives, 27 N. C. 297. 

Compare Murch v. Concord R. Corp.,. 
29 N. H. 9, 61 AmD 631 (holding that, 
while a railroad over which all who 
come have a right to be transported 
may be a public highway, the mere 
term “railroad” has no such: signifi- 
eance). 

[a] Thus (1) railroads are not 
common highways in the sense that 
they are under the control and man- 
agement of municipalities (Sun Print- 
ing, etc., Assoc. v. New York, 152 N- 
Y. 257, 46 NE 499, 37 LRA 788 [aff 8 
App. Div. 230, 40 NYS 607]), (2) and 
a railroad track is not a public high- 
way within the application of a stat- 
ute making it a misdemeanor to use 
abusive, insulting, or vulgar language 
“upon the public highway” (Comer v. 
State, 62 Ala. 320). 

{b] Statute permitting telegraph 
lines on public highways.—A_ tele- 
graph company has no right to build 
its lines or fixtures on and along a 
railroad under a statute granting it 
power to erect. and construct such 


lines upon, over, or under any of the: 


“public roads, streets and highways,” 
such phrase being “an inappropriate 
expression to designate a thing, so 
long and:commonly known by another 
name, as a railroad.” New York City, 
ete., R. Co. v. Central Union Tel. Co., 
21 Hun (N. Y.) 261, 264. See to same 
effect Muncie Electric Li ght Co. v. 
Joliff, 59 Ind. A. 349, 109 NE 433, 438 
[eit Cyel. 

[c] Wot property of public.—A. 
railroad is not a public highway in 
the sense that it belongs to the peo- 
ple. Pittsburg, etc., R. Co. v. Stickley, 
155 Ind. 312, 58 NE "199. 

Highways ep rEereny, see Highways 
29OR ID i 

Persons oe railroad tracks as li- 
censees, invitees, or trespassers see 
inftras cs ine b 2 Cant, 

98. Burlington, etc., R. Co. v. John- 
son, 38 Kan. 142, 16 P 125; Hyde v. 
Missouri Pac. R. Co., 110 Mo. 272, 19 
SW .483; Nashville, ete, R. Co. v. 
Lovejoy, 138 Tenn. 492, 198 SW 61. 

99. Toledo, etc., R. Co..v. Pence, 68 
Ill. 524; Beekman V. Saratoga, etc., 
i. 3CO:, 3 Paige (N. Y.) 45, 22 AmD 


1. Lake Superior, ete, R. Co 

UF S.,. 993i Ue Sisa2son2 3 od weds 965: 
Thorne v. Taw Vale R., pete; Coy 13 
Beav. 10, 51 Reprint 4. 

[a] In Pennsylvania (1) the act of 
1834 authorized individuals to place 
their own cars upon the Columbia 
and Philadelphia railroad and attach 
them to the motive power belonging 
to the state for transportation. (Mil- 
ler v. Canal Comrs., 21'Pa.?23*Penn= 
sylvania R. Co. v. Canal Comrs., 21 
Pa. 9); (2) and under the charter of 
the Pennsylvania railroad company, 
L. (1846), the road was made a publie 
highway ‘which might be used by per- 
sons owning their own cars, the com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is, however, the private and exclusive property of 
_the company by which it is owned,®® and so it is 
“not a highway in the ordinary sense,’ and is not a 
thoroughfare which may be used by pedestrians®® 
or upon which the public may use their own vehicles, 
cars, or motive power as upon a turnpike or cana 
although this seems to have been the early concep- 
tion of the character of railroads. 


| a 


a 7-8] . 
[§ 7] B. Of Railroad Company. 


‘ 


pany is a public utility,? created for the purpose of 
exercising the functions and performing the duties 
of a common earrier;? and its usual and customary 
business is the receipt of freight and passengers at 
various points on its road for transportation to, and 
delivery at, other points thereon, the issuance of 
bills of lading, the sale of tickets, and the keeping 
of books and accounts relative to such business trans- 


actions.* 


Considered as corporation,® a railroad company 
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A aston com- 


both.$ 
corporation, ? 
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has been said to be in a class by itself,® as being nei- 
ther a strictly private nor a strictly public corpora- 
tion,’ but possessing some of the characteristics of 
While it is, technically speaking, a private 
as distinguished from municipal or 
other strictly public corporations,?°® yet it is essen- 
tially different from strictly private corporations,** 
and, owing to the character of its functions,” the 
powers with which it is invnsted,+* and the duties 


which it owes to the public,14 it is frequently termed 


a quasi-public corporation,!§ 


lil. RIGHT TO ENGAGE IN RAILROAD BUSINESS 1¢ 


\ 


[§ 8] A. In General.17 


- pany furnishing the motive power 
(Trunick v. Smith, 63 Pa. 18). (3) In 
some cases a distinction was made 
between “railroad companies,” hav- 
ing power to construct and, maintain 
railroads, and to receive tolls from 
those who might transport goods or 
passengers over them, and “railroad 
and transportation companies,” hav- 
ing also power to transport passen- 

_Zers or the goods of them “over their 
own roads, in their own cars, and 
with their own motive power.” Boyle 
v. Philadelphia; ete. R. Co., 54 Pa. 
310, 3812; Camblos v. Philadelphia, 
ete., R. Co., 4 Brewst. 563, 597. (4) It 
has been pointed out that the statutes 
show ‘‘the Survival as late as 1849 of 
the primitive conception of a railroad 
as simply an improved highway,’ such 
as a toll road on which persons might 
use their own carriages, subject to 
the payment of toll and getting their 
motive power from the company. 
Western New York, etc., Co. v. Buf- 


fato,, ete:,.R.. Cos; 193-Pa.) 127;; 1425 44 
A 242, 
2. U. S.—Columbia R., ete., Co. v. 


pon Carolina, 27 F. (2d) 52, 59 ALR 

Fla.—Seaboard Air Line R. v. Mc- 
Rainey, 69 Fla. 462, 68 S 753. 

Tll.—State Publi¢e Utilities Commn. 
Vv. Chicago,. ete, —R.3CO0,,,, 275, Diy 555, 
114 NE 325, AnnCas1917C 50. 

Or.—Hunter v. Roseburg, 80 Or. 588, 
156 2267 157, Po L0G 5s 

S. D.—Barnard v. Chicago, etc., R. 
Co., 39 S. D. 623, 166 NW 148, 

Wash.—Great Northern R. Co. v. 
State, 84 Wash. 700, 147 P 57; North- 
ern Pac. R. Co. v. State, 84 Wash. 510, 
147 P 45, AnnCas1916E 1166. 

Public utilities generally see Public 
Utilities ante p 1. 

38. Bromide Crushed Rock Co. v. 
tates Bros. Co., 121 Ok!) 40, 247 P 


Purpose of railroad generally see 
supra § 6 

Railroad aS common carrier see 
Carriers §§ 18-22, 1035. 

4, State v. Calhoun, 281 Mo. 583, 
220 SW 6. 

5. eh rahtae Senorany, see Cor- 
porations 14 C. J. 

Organization, licerporatiow: and ex- 
istence of railroad companies see in- 
fra §§ 11-57 

6. Talcott v. Pine Grove Tp., 23 F, 
Gas. ‘No. 13,735, 1 Flipp: 120 [aff 19 
Wall. 666, 22 L. ed. 227]. 

7, Leavenworth County Comrs. v. 
Miller, 7 Kan. 479, 12 AmR 425; Swan 
Vv. Williams, 2 Mich. 427. See Shelton 
v. Erie R. Co., (3 NETS oes GGA 
403, 118 AmSR 704,.9 LRANS 727, 9 
AnnCas 883 (railroad companies are 
corporations in which private capital 
is embarked in public or common car- 
riage, and possess, therefore, a dual 
nature). 

Private and public corporations dis- 
paenished see Corporations §§ 42-46. 

8. Peo. v. Batechellor, 53 N. Y. 128, 
13 AmR Oe 


9.. U. S—Mannington v. Hocking 


On, account of the publie 
nature of a ratlroad,?® the state itself may construct 
and operate it,?® unless prohibited ‘by the constitu- 
tion,?° or it may authorize others so to do;?21 but 


[By Eustace W. Tomiinson | 


Valley R. Co., 183 Fed. 133; :Adams v. 
Boston, ete, R. Co., 1 F. Cas. No. 47, 
Holmes 30. But see Washington, etc., 
R. Co. v. Mobile, etc., R. Co., 255 Fed. 
12, 166 CCA 340 (where railroad com- 
panies were said to be public corpora- 
tions). 

Ill—Wabash River v. Houston, 71 
Ill. 318. 

Kan.—Leavenworth County Comrs. 
v. Miller, 7 Kan. 479, 12 AmR 425. 

Mass.—Hale v. Hampshire County 
Comrs., 137 Mass. 111. 

N. Y¥.—Waterloo Presb. Soc. v. Au- 
burn, ete., R. Co., 3 Hill 567. 
Peo. v. Rochester, etc., R. ‘ 4 
Y. 294 (holding that the officers and 
directors of a railroad company are 
not public officers nor a public body 
or board within a statute imposing a 
penalty for the failure of any such 
officer, body, or board to comply with 
a writ of mandamus). 

Pa.—Pierce v. Com., 104 Pa. 150; 
Timlow v. Philadelphia, ete., ‘Ri Co 
99 Pa. 284; Lippincott x Mine Hill; 
ete., R. Co., 2 LegChron 337. 

S. C.—Blease v. Charleston, ete., R. 
Co., 146 S. C. 496, 144 SH 2338. 

See Pittsburgh, etc., R. Co. v. State 
R. Commn., 171 Ind. 189, 86 NE 328 
(where it was said that the property 
of ee company is private prop- 
erty). 


10. , Municipal and similar corpora- 


tions see Municipal Corporations §:11. 


11. Mannington v. Hocking Valley 
R. Co., 183 Fed. 133; 
Grove’ Mp:, .28'eh Cass INo. 2132735, 1 
Flipp. 120 [aff 19 Wall. 666, 22 L. ed. 
227]; Leavenworth County Comrs. v. 
Miller, 7 Kan. 479, 12 AmR 425; Swan 
v. Williams, 2 Mich. 427. 

[a] Public purpose predominates 
over object of private profit.—While 
the object in undertaking such enter- 
prises is probably always the private 
emolument of the incorporators, it is 
none the less true that the object of 
the government in creating them is 
public utility, and it is the object de- 
signed by the legislature rather than 
that sought by the company which 
determines the character of the cor- 


poration, Swan v. Williams, 2 Mich. 
427. 
12. Purpose of creation see supra 


text and note 3 


pire Powers generally see infra S$ 
ger x) 
14. Duties generally see infra §§ 


880 et seq. 
15. ‘U. S.—Chicago, etc., R. 
Wabash, etc., R. Co., 6 


Co. v. 
t Fed. 993, 9 


CCA 659; McCoy v. Cincinnati, etc., R.- 


Co., 13 Fed. 3; Talcott v.'Pine Grove 
Tp., 23 F. Cas. No. 13,755, 1 Flipp. 120 
[aff 19 Wall. 666, 22 L. ed. 227]. 

Cal.—Southern California R. Co. v. 
More an: 146 Cal. 80, 79 P 586, 2 Ann 
Cas 58 

Tl. Bop eones v. Calumet, etc., Co. 
— Ill, 301, 120 NE 259 [aft 206 ith A. 


7] 
Ind.—Lake Shore, ete, R. Co. -v. 
Chicago, etg., R. Co., 48 Ind. A. 584, 


Talcott v. Pine' 


the right to engage in the pusiness of maintaining 
and operating a railroad for the public generally 
is a franchise which can be exercised only by legis- 
lative authority,?? and, unless it has been given, 


92 NE 989, 95 NE 596. 
Kan.—Atchison, ete, R. Co. v. 
Spaulding, 69 Kan. 431, 77 P 106, 105 
AmSR 175, 66 LRA 587, 2 AnnCas 546; 
State v. Dodge City, etc., R. Co., 53 
Kani '3%7,".36 Piva, 42 AmSR 2295 ° 
Leavenworth County Comrs. v. Miller, 
7 Kan. 479, 12 AmR 425. 
Ky.—Bentler y. Cincinnati, ete, R. 
Co., 180 Ky. 497, 203 SW 199; Louis- 


Ville, ete., RR. Co. v. Central Stock 
Yards Co., 133 Ky. 148, 97 SW 778; 
Louisville, | etc., “R.' Co. ‘v; Pittsburg, 
ete., Coal Co., 111 Ky. 960, 64 SW 969, 
aay KyL 1318, 98 AmSR 447, 55 LRA 


Minn.—Farwell Farmers’ Ware- 
house Assoc. v. Minneapolis, ete., R. 
Co., 55 Minn. 8, 56 NW 248; Stewart 
v. Erie, ete., Transp. Co., 47 Minn. 372. 

N. Y.—Peo. v. Kerr, 27 N.Y; 188, 25 
HowPr 258 [aff 37 Barb. 357 (rev 20 
HowPr 139)]. 

Okl.—Bromide Crushed Rock Co. vy. 
Dolese Bros. Co., 121 Okl. 40, 247 P 
74; Enid Right of Way, etc., Co. v. 
Lile, 15 Okl. 328, 82 P 810. 2 

Tex.—State v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 197 SW 1006. 

[a] “This is a proper designation, 
because under charters granted by the 
state they perform functions and ren- 
der services which might have been 
performed and rendered by the state.” 
State v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 197 SW 1006, 1014. But 
see Pierce v. Com., 104 Pa. 150 (where 
it was said to be a misnomer to attach 
even the name “quasi-public corpora- 
tion” to a railroad company, since, 
while its road may be called a ‘“‘quasi- 
public highway,’ the company itself 
is a private corporation and nothing 
more). 

“Quasi-public eerneentoee defined 
see Corporations § 46 

16. Formation of railroad company 
see infra §§ 11-17. 

17. Right of municipal corporation 
see Municipal Corporations § 564 text 
and notes 63-67. 

18. See supra § 6. 

19. Clarke v. Rochester, 24 Barb. 
446, 5 AbbPr 107, 14 HowPr 193 [aff 
28, INo. Y, 605). 

Power of state to construct and on- 
erate works of internal improvement 
in ag te see States [36 Cyc 869]. 

0. Atkinson v. Ada ree eae 18 Ida. 
asa 108 P 1046, 28 LRANS 4 

21.. State v. Roach, 267 ae 300, 
184 SW 969; Clarke v. Rochester, 24 
Barb. 446, 5 AbbPr 107, 14 HowPr 193 
[aff 28 N. Y. 605]. 

22. U. S.—Talceott v. Pine Grove 
Tp., 23 F..Cas. No. 13,735, 1 Flipp. 120 
[aff 19 Wall. 666, 22 L. ed. 227]. 

Co;; 


Ill.—Shea v. Cleveland, ete Re 
97, 85 NE 63 [rey 158 Til. A. 


250 Ill. 
364]. 

Minn.—Blake v. Winona, etc., R. Co., 
19 Minn. 418, 18 AmR 345. 

N. J._New Jersey Cent. R. Co. v. 
Pennsylvania R..Co., 31 N. J. Eq. 475 
ier on other grounds 32 N. J. Eq. 
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even the owner of private property cannot author- 
ize the operation of such a railroad upon or across 
While it has been said to be common knowl- 
edge that practically all railroads are now operated 
through the ageney of corporations,?* they need not 
necessarily be so operated but the right may be con- 
ferred upon natural persons?* or unincorporated as- 
sociations of individuals;?® but the incorporation of 
a railroad company, with power to construct and 
operate a railroad, necessarily involves the grant 
of a franchise to engage in the railroad business.?? 
A grant of such right is not in contravention of a 
constitutional provision prohibiting the abridgment 


it.23 


of the police power.?® 


Right as property. A franchise to construct and 
operate a railroad, when granted, is property,’ and 
cannot be revoked or taken away unless power so 
to do is reserved,®® except in the proper exercise of 
the police power*! or the power of eminent domain.*? 
Notwithstanding it is property,** 


Forfeiture.*?? 


RAILROADS 


[§§ 8-9 


ness 1s subject to defeasance or forfeiture by failure 
to exercise it,?> or by abandonment after it has been 
exercised,?° and a railroad company, upon forfeiting 
its corporate franchise, also forfeits its right to en- 
gage in the railroad business.** 
er or not the franchise has been forfeited can be de- 
termined, however, only in a direct proceeding by the 
state,?* except where, under the constitution or a 
governing statute, or the charter of the company, 
particular acts or omissions ipso facto work a for- 
feiture of the right.*® 

Enjoining unauthorized construction. 
thorized construction of a railroad may be enjoined 


The question wheth- 


The unau- 


by a company having a legal right to construct a rail- 


thereby.*? 


[§ 9] B. Exclusive and Conflicting Franchises.** 
A legislative grant of a franchise to engage in the 
railroad business within a certain territory or be- 


the right or franchise to engage in the railroad busi- ‘ tween certain places may be exclusive, either for all 


N. Y.—Purdy v. Erie R. Co., 162 N. 
Y. 42, 49, 56 NE 508, 48 LRA 669 [writ 
of error dism 185 U.S. 148, 22 SCt 605, 
46 L. ed. 847]; Peo. v. Gilchrist, 221 
App. Div. 19, 221 NYS 613 [rev on oth- 
er grounds 248 N. Y. 97, 161 NE 432]. 

Okl.—Chicago, etc., R. Co. v. Tay- 
lor, 29 OK 142192. P3849: 

Pa.—Warren, etc., R. Co. v. Clarion 
Land, etc., Co., 54 Pa. 28. 

Tex.—Philip A. Ryan Lumber Co. 
v. Ball, (Civ. A.) 197 SW 1037. 

“The authority to construct and 
operate a railroad is not the natural 
right of a citizen, but a franchise pro- 
ceeding from the favor or grant of 


the state.” Purdy v.-HErie R. Co., 
supra. 
{a] Reason for rule.—‘‘The right 


to make and maintain a railway, and 
take tolls or fares, is . - @ priv- 
ilege or immunity [ofa public nature, 
which cannot be legally exercised 
without legislative authority], for 
the same reason that the right to 
build an ordinary road, and levy tolls 
thereon, is viz., that a railroad is but 
an improved modern highway, one 
which it is the duty and interest of 
the government to construct, where 
the public interest and convenience 
demand it.’’ Blake v. Winona, etc., 
R. Co., 19 Minn. 362, 369, 18 AMR 345 
[aff 94 U.S. 180, 22 L. ed. 99]. 

[b] In England (1) under 5 & 6 
Vict. ec 55, a railroad company could 
not open a line of railway or a por- 
tion thereof without notice to the 
board of trade so that it might be 
duly inspected. Atty.-Gen. v. Great 
Western mh COrn lun te la Chae Cols 
(2) And the board was authorized to 
order the opening for traffic to be 
postponed upon a report by its officers 
or inspectors that an opening of the 
line would be dangerous to the public 
by reason of the incompleteness of 
the work. Atty.-Gen. v. Great West- 
Enna Oo. 14Cho Die t35s 53). The 
violation of such an order might be 
restrained by injunction at the suit 
of the attorney-general without refer- 
ence to the facts upon which the or- 
der was based. Atty.-Gen. v. Oxford, 
etc., R. Co., 2 Wkly. Rep. 330. 

[ce] Authority to build private 
road does not authorize road for gen- 
eral public use.—A land and mining 
company authorized to hold land and 
mine the same and to construct a rail- 
road or railroads from any of its land 
to connect with any railroad or navi- 
gable stream cannot build a railroad 
independent of its own lands for the 
mere accommodation of the public 
and for the pecuniary profit arising 
from general travel. Warren, etc., 
i Ry. Ge v. Clarion Land, etc., Co., 54 
Beas 


a Foreign corporation has no 


authority to operate a railroad, under 
a statute providing that no corpora- 
tion except one chartered under the 
laws of the state shall be authorized 
or permitted to construct, build, oper- 
ate, acquire, own, or maintain any 
railway within the state. Philip A. 
Ryan Lumber Co. v. Ball, (Tex. Civ. 
A.) 197 SW 1037. 

23. Peo. v. Gilchrist, 221 App. Div. 
19, 221 NYS 613 [rev on other grounds 
248 N. Y. 97, 161 NE 432]. But see 
Moran v. Ross, 79 Cal. 159, 21 P 547; 
Chicago, etc., R. Co. v. Dunbar, 95 Ill. 
571 (dicta, that if a private person 
owned or could procure without con- 
demnation proceedings the land necs 
essary, he might, without legislative 
authority, construct and operate a 
railroad and receive compensation or 
tolls for its use). 

24. Union Pac. R. Co. v. De Busk, 
12 iColo. 294, 20 P.752, 13"AmSR’ 224, 
3 LRA 350. 

25. Moran v. Ross, 79 Cal. 159, 21 
P 547; Amos Kent Lumber, etc., Co. 
v. St. Helena Parish Tax Assessor, 
114 La. 862, 38 S 587; Peo. v. Erie R. 
Cogn LIS INa Lie 269 ONES. 4 Oh eet oto) 
AmSR 828, 29 LRANS 240, 19 Ann 
Cas 811 [rev on other grounds 233 U. 
S. 671, 34 SCt 756, 58 Li: ed. 1149]; 
New York vy. Bryan, 196 N. Y. 158, 
163, 89 NE 467; Phconix v. Gannon, 
195 N. Y. 471, 88 NE 1066; New York, 
ete., R. Co. v. Forty-Second St., etc., 
RizeCo, (508 Barba SGN. 25) 3094 32 
481. See Blake v. Winona, 
R. Co., 19 Minn. 418, 18 AmR 
345 (dictum). 

“Tt is unquestionably true that the 
franchise to construct and operate a 
railroad is different from the fran- 
echise to be a corporation.” New 
York v. Bryan, supra. 

Delegation of power of eminent do- 
main to private individuals see Emi- 
nent Domain § 32. 

“Railroad company” as including 
natural persons see supra § 4. 


26. Moran v. ‘Ross, 79 Cal. 159, 21 
PAD aie 

27. New York Cent., etc., R. Co. v. 
New York, 142 App. Div. 578, 127 
NYS “513° [aff 202°N. -Y.°212, 95°NE 
638]. See State v. Roach, 267 Mo. 


300, 184 SW 969 (grant of power to 
build and construct a railroad gives 
the company the right to do a rail- 
road business upon the road when 
constructed). 

Incorporation of railroad sompanton 
generally see infra §§ 11-17% 

28. State v. Roach, 267. Mo. 300, 
184 SW 969. 

29. New York v. Bryan, 196 N. Y. 
158, 89 NE 467; Blume v. Interurban 
St. R. Co.;-41 Mise! 174; 83 INYS 989° 

30. State v. Roach, 267 Mo. 300, 


184 Spe 969; New York v. Bryan, 196 
IN PYiaLS Ss) 89 NE 467; Blume v. In- 
terurban St. R. Cor 41 Misc. 171, 83 
NYS 989. 


31. Blume v. Interurban St. R. Co., 
supra. Compare State v. Roach, 267 
Mo. 300, 316, 184 SW 969 “(holding 
that the right to engage in the rail- 
road business does not ‘‘pertain to the 
police powers of the state,” and “the 
state cannot in the exercise of mere 
assumed police powers” pass a law 
violative of such right). 

Police power in general see Consti- 
tutional Law §8§ 412-443. 

32. Blume v. Interurban St. R. Co., 
41 Misc. 171, 883 NYS 989. 

Power of eminent domain in gen- 
one see Eminent Domain 20 C. J. p 

33. Of corporate franchise or char- 
ter see infra §§ 47-53. 

34. See supra text and note 29. 

35. New York v. Bryan, 196 N. Y- 
158, 89 NE 467. 

[a] Reasonable time for exercise. 
—If no time is prescribed, a franchise 
to construct and operate a railroad 
must be exercised within a reasonable 
time, in order to save it from for- 
feiture or defeasance. New York v. 
Bryan, 196 N. Y. 158, 89 NE 467. 

36. New York v. Bryan, supra. 

37. New York v. Bryan, supra. 

Forfeiture of corporate franchise 
see infra §§ 47-53. 

38. New York v. Bryan, 196 N. Y. 
158, 89 NE 467. 

39. See case infra this note. 

[a] Failure to acquire right of 
way.—Under a statute providing that, 
when the survey of any railroad com- 
pany has been accepted by the rail- 
road commission, the company shall 
procure or arrange for the use of the 
necessary right of way within twelve 
months, or the acceptance by the 
commission shall be void, the failure 
of the company so to procure a right 
of way forfeits its right to construct 
and maintain its road, and no judicial 
proceeding in behalf of the state is 
necessary to work such forfeiture or 
have it declared. New York, etc., R. 
Co.4v:) Boston, ete. 7R. Co; 36h Conn 


196. 
40. Warren, etc., R. Co. v. Clarion 
Land, -etc., }Conr 54 Pap 28: 
Jersey. Cent.. RY €or we 


41. New 
Pennsylvania R. Co., 31 N. J. Eq. 475 


Hs on other grounds 32 N. J. Eq. 
HESS les 
42. Franchises to use highways 


and public places for railroad pur- 


poses see infra §§ 243-271. 
Right of railroad company to re- 


strain operation of public service mo- 


tor vehicles see Motor Vehicles § 143 
text and notes 31-36. 


Fn nn nee Us 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


road upon the same location,*® or another railroad * 
company or property owner who will be injured 


- 


-§§ 9-10] 


time*® or for a limited period.*# 


company.*? 


granted are valid.*® 
Nonexclusive grant. 


the former.*?® 


the former company.°° 


[§ 10] C. Determination of Convenience and Ne- 


43. Pontchartrain R. Co. v. Or- 
leans Nav. Co., 15 La. 404; Pennsyl- 
vania R. Co. v. National R. Co., 23 N. 
J. Eq. 441. 

44. Boston, ete., R. Corp. v. Salem, 
GLC. RR. CO., 2 Gray ,(Mass.)p 1: 

' 45. Pennsylvania R. Co. v. Balti- 
more, etc., R. Co., 60 Md. 263. 

46. Chicago, etc., R. Co. v. Louis- 
ville, etc., R. Co.; 58 SW 799, 22 KyL 
658. See also cases infra note 47. 

47. McRoberts v. Southern Minne- 
sola R. Co., 18 Minn. 108; Aikin v. 
Western R. Corp., 20 N. Y. 370 [rev 
30 Barb. 305]. 

Ferries and ferryman generally see 
Ferries 25 C. J. p 1047. 

48. U. S.—Richmond, etc., R. Co. 
va luouisal R. Co. 13° How. 71, 14 L: 
ed. 55. 

Ga.—Augusta, etc., R. Co. v. Au- 
gusta Southern R. Co., 96 oo 562, 23 
SE 501. 

Mass.—Boston, ete; WARS Corp. Vs 
Boston, etc., R. Co., 5 Cush. 375. 

Mich.— Michigan Cente eR. Com Nv. 
pa ieen Southern R. Co., 4 Mich. 
36 


Nev.—Lake v. Virginia, etc., R. Co., 
7 Nev. 294. 

N. J.—Delaware, etc., Canal Co. v. 
@amaden,, ete:, R. Co., 15°N. J. Ha.vis, 
16y Ne: J. Ha... 321. iimod, .on other 
grounds 18 N. J. Eq. 546]. 

N. C.—McRee v. Wilmington, etc., 
ReaCOn 40 oN. ocr 186. 

[a] Rule applied.—(1) The act of 
1832 and the supplementary act of 
1854, entitled ‘“‘An act relative to. the 
Delaware and Raritan Canal and 
Camden and Amboy Railroad and 
Transportation Companies,” granting 
certain privileges to these corpora- 
tions, operates to protect from com- 
petition the through business from 
New York to Philadelphia, and not 
the business between the intermediate 
places and over any and every part 
of the route between these cities, the 
franchise being exclusive only in re- 
gard to passengers and merchandise 
transported over the _ entire route. 
Delaware, etc., Canal Co. v. Camden, 
etc., RR. Co., 15 N. Joe tude 354 GL ING 
Ka. "321. (2) And the fact that roads 
of other companies are being con- 
structed and connected without law- 
ful authority furnishes no ground of 
equitable relief at the instance of one 
of the above companies in the absence 
of a showing that such company’s 
rights will be prejudiced. Delaware, 


etc., Canal Co. v. Camden, etc., 
Co., supra. 

49. Fla.—Florida, etc., R. Co. v. 
Pensacola, etc., R. Go., 10 Fla. 145. 


Tll.—East St. Louis’ Connecting R. 
Co. v. East St. Louis Union R. Co., 
108 Ill. 265. 


When an exclu- 
sive franchise has been granted, the legislature can- 
not impair the obligation of the contract involved 
therein by granting the same or a similar franchise 
to another company,*® nor can it grant to a railroad 
company franchises which impair the rights and priv- 
ileges previously granted to another,*® as to a ferry 
Subsequent grants, however, which do 
not impair or prejudice exclusive rights previously 


Where the grant of such a 
franchise to engage in the railroad business is not 
in terms exclusive, the same or a similar franchise 
may subsequently be granted to another company 
even though the latter grant impairs the value of 
A provision in a charter that no per- 
son or corporation shall interfere with or injure any 
of the rights or privileges granted merely restrains 
the commission of unauthorized and illegal injuries 
and does not prevent the grant to another company 
of the right to engage in business in competition with 
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cessity.>1 
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In some jurisdictions, under statutes pro- 
viding therefor,®? the determination by a commis- 
sion or tribunal designated for the purpose that a 
proposed railroad is justified by considerations of 
public convenience and necessity is a condition pre- 
cedent to the establishment of such railroad.** 
Whether the public convenience and necessity re- 
quires its construction is a question of fact depending 
upon the facts and circumstances of the particular 


case,°* considered from the viewpoint of the public 


ilar service.°? 


and not of individuals affected,*> and if it does not 
in fact do so, a certificate should be refused;°® but 
an adverse decision in one case does not render the 
matter res judicata upon subsequent application by 
another company for permission to establish a sim- 
If a public necessity is shown, a cer- 
tifieate should be issued,®* regardless of inconven- 
ience to individuals,®® and it should not be denied be- 
cause of a doubt as to whether the road would be a 
paying one,®° nor is the fact that there is already 
adequate provision for through traffic sufficient rea- 


son for denying such certificate to another company, 


Me.—State v. Noyes, 47 Me. 189. 

Md.—Baltimore, ete, R. Co. v. 
State, 45 Md. 596. 

N. J.—Raritan, etc., R. Co. v. Dela- 
wens etciyCanal (Co. elseeN: o> etnos 

N. Y.—Thompson v. New York, etc., 
Ri Com 3 Sandf: (Ch. 625: 

Right to engage in railroad busi- 
ness as franchise see supra § 8 text 
and note 22. 

50. Newcastle, etc., R. Co..v. Peru, 
etc., R. Co., 3 Ind. 464. 

51. Determination of necessity of 
crossing: 

Other railroads see infra § 328. 
Streets and highways see infra § 368. 

52. See statutory provisions. 

53. See In re New York, etc., R. 
Cos, LIZ IN-F Y¥. 725.85 NE SLO14s5 Wis- 
consin Southern R. Co. v. State R. 
Commn., 185 Wis. 313, 201 NW 244; 
ne pean infra this note; and notes 

[a] In New Hampshire the deci- 
sion is to be made by the board of 
railroad commissioners or by three 
referees appointed by the court, and 
the provision that they shall “find 
and report the facts bearing upon the 
petition” contemplates that they shall 
find whether the public good requires 
the proposed road and-not merely 
evidential facts from which the court 
can determine that question. Mil- 
ford, etc., R. Co.’s Pet., 68 N. H. 570, 
86 A 545 

[b] In Pennsylvania (1) under 
Act April’ 20) 1858 CB. LL. p, 361), at 
is for the court to determine the 
necessity of the road and not the 
jury. In re Lateral R. of Bessemer 
CoalrCol, 5) Pa Dist. 765.1. (2) uUnder 
Act’ May 5, 1832 (P.' Ll. p 501) the 
question was one for the jury under 
proper instructions by the_ court. 
Frick Coke Co. v. Painter, 198 Pa. 468, 
48 A 302; Pennsylvania Min. Co. v. 
Naomi Coal Co., 26 Pa. Super. 39. 

[ce] Refusal of legislature to grant 
charter not bar to determination by 
proper tribunal.—The refusal of the 
legislature to grant a charter for a 
railroad on the ground that the pub- 
lic good did not require it does not 
bar applicants from petitioning for a 
determination of that question by the 


tribunal designated by statute. Mil- 
ford, etc., R. Co.’s Pet., 68 N. H. 347, 
44 A 483. 

[d] Object of requirement is to 


restrict the building of railroads not 
actually needed, in order to protect 
not only existing railroads, but also 
citizens from investing in alluring 
but profitless enterprises. Matter of 
Amsterdam, etc., R. Co., 86 Hun 578, 
SOnN STL 009: 

Determination of convenience and 


if there is not adequate provision for local traffic,*! 


necessity as prerequisite to opera- 
tion of public utilities generally see 
Public Utilities § 95. 

Regulation of railroads by commis- 
sion see infra § 74. 

54. Wabash, ete., R. Co. v. Com- 
merce Commn.., 309 Ill. 412, 141 NE 
212; Peo. v. Railroad Com’rs., 81 App. 
Div. 242,81 NYS 20) faft 175 NoYE 
516, 67 NE 1088]. See also cases 
infra this note. 


[a] Necessity held to be shown.— 
Wabash, etc., R.. Co. v. Commerce 
1 Commns 73:09 TL 4125 14 Ns 2 72. 


In re Buffalo Frontier Terminal R. 
Co., 131 “App: | Div: 503, 105 N¥Sa483is 
In re Rochester, etc., Tract. Co., 118 
App. Div. 521, 102 NYS 1112 [app 
dism 189 N. Y. 522 mem, 81 NE 1174 
mem]; Peo. v. Railroad Comrs., 99 
App: Div. (85, 91 NYS 375, eos. 
Railroad Comrs., 53 App. Div. 61, 65 
NYS.597 [aff 164 IN. Y..572, 58 NE; 
1091]; Matter of Long Lake R. Co., 
11 App. Div. 233, 42 NYS 125. 

[b] Necessity held not shown.— 
Roy v. Ulinois Commerce Commn., 
322 Ill. 452, 153 NE 648; Peo. v. Rail- 
road Comrs., 160 N. Y. 202, 54 NE 697 
faff 40 App. Div. 559, 58 NYS 94]; 
Peo. v. Railroad Comrs., 124 App. Div. 
47- 108 NYS 288 [aff 192 -N. Y. 47, 84 
NE 583]; Peo. v. Railroad Comrs., 103 
App. Div. 123, 93 NYS 58 [aff 184 N. Y. 
575, 77 NE 1194]; Peo. v. Railroad 
Comrs., 95 App. Div. 38, 88 NYS 522; 
Matter of Auburn, ete., R. Co., 37 
App. Div. 162, 55 NYS 895; Matter of 
Kings, ete, R. Co., 6: App: Dive /2415 
39 NYS 1004; Matter of Amsterdam, 
etc., R. Co., 86 Hun 578; 33 (NYS 1009; 
Matter of New Hamburgh, ete. R. 
Co., 76 Hun 76, 27 NYS 664. 

55. Roy v. Illinois Commerce 
Commn:,' 322 (Ll 452, 9153 Nis 648> 
Wabash, etc., R.° Co. v. Commerce 
Commn., 309 Il. 412,141 NE 2172: 
Milwaukee Flectric R., ete., Co. v- 
Milwaukee County, 189 Wis, 96, 206 
NW 201. 

56. Peo. v. Railroad St a 128 
App. Div. 814, 114 NYS 122. 

57. Peo. v. Aldridge, 126 App. Div. 
484, 110 NYS 820 [aff 195 N. Y. 574 
mem, 89 NE 1109 mem]. 

Decision of commission as res 
ogi generally see Public Utilities 


58. Eastern R. Co. v. McCoud, 136 
Wis. 249, 116 NW 841. See also cases 
infra notes 59-63. 

59. In re Milwaukee Electric R., 
etc., Co., Milwaukee County, 189 Wis. 
96, 206 NW 201. 

60. Matter of Ticonderoga Union 
Terminal Re 1Co.,, 116. Appl Divine, 
101 NYS 107. 

61. Matter of 
Tract. Co., 118 App. Div. 


Rochester, 
521, 


etc., 
102 
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nor the fact that a portion of the territory through 
which the proposed road is to run is adequately 
served, where another portion is not and construc- 
tion of the road as a whole is economically neces- 
sary;°2 and the fact that the road for which appli- 
cation is made will give the public the advantage of 
desirable competition in transportation is ground for 
eranting the certificate rather than denying it.°* 
The question is not whether publie convenience and 
necessity require any railroad between the points 
in question, but whether it requires the specific road 
proposed to be put into operation;** so the commis- 
sion or tribunal ordinarily has no power to prescribe 
the route to be followed by the proposed railroad,°®* 
and no authority to issue a certificate on condition 
that the road shall, be constructed upon a specified 
line or a different route than that designated by ap- 
plicant,®® although there is authority for the view 
that the commission may consider other routes than 
that specified in the application.°? But a certificate 
should be refused if the commission determines that 
the company is not properly qualified or authorized 
to engage in the railroad business,°* or has not the 
intention and ability to serve the public interest,°® 
or if the proposed location or route of the road is 
different from that specified in the company’s charter 
or articles of incorporation,’® or where it appears 
that the proposed road would not pay expenses;‘+ 
and the number of grade crossings which would be 
necessitated by a proposed road is to be considered 
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the route. of the 


in determining whether or not the certificate should 
be granted.72 Under statutes in some jurisdictions 
so providing,”? a certificate of convenience and ne 
cessity is without effect where a specified portion of 
the capital stock of the railroad company has not 
been paid in cash.*# chp 

Notice of application. Where publication of no- 
tice of an application for a certificate or of the arti- 
cles of incorporation of the applicant company is a 
condition precedent to the application, publication. 
in each of the counties through which the proposed 
road is to extend is not necessary unless expressly 
required by statute.7° | ave 

Opposition or resistance. While a railroad com- 
pany operating within a particular territory has no 
right to hold its traffic against all competitors,’® it 
has such an interest in an application made by an- 
other company for a certificate of convenience and 
necessity as to entitle it to intervene and be heard 
in opposition to or resistance of such application ;*7 
but it has no such interest as to authorize it to bring 
an independent proceeding to set aside an order 
granting a certificate.7§ a 

Evidence. The commission has a very wide dis- 
cretion in determining what evidence it will or will 
not hear on an application for a certificate of con- 
venience and necessity;*° but the rejection of ma- 
terial and convincing evidence is reversible error.’ 
It may require applicant to submit a map identifying 
proposed railroad.* 


NYS 1112 [app dism 189 N. Y. 522 
mem, 81 NE 1174 mem]. 

62. Peo. v. State R. Comrs., 126 
App. Div. 938, 110 NYS 866; Peo. v. 
State R. Comrs., 126 App. Div. 492, 
110 NYS 862. 

[a] Where road would not be pay- 
ing enterprise if constructed merely 
through the territory and between the 


points where no service already 
exists, but must have some larger 
destination or connection, the fact 


that the territory through which it 
must run to secure such connection is 
already adequately served is not 
ground for denying the certificate. 
Peo. v. State R. Comrs., 126 App. Div. 


492. 110 NYS. 862. 

63. Peo. v. State R. Comrs., 126 
App. Div. 938, 110 NYS. 866; Peo. v. 
State R.°Comrs., 126 App. Div. 492, 
110 NYS 862. 

[a] Public policy not entire aboli- 
tion of competition.—By the adoption 
of the new policy of permitting the 
establishment of only such railroads 
as may be deemed to be justified by 
the public convenience and necessity, 
it was not intended to do away entire- 
ly with the benefit to the public from 
competition arising between rail- 
roads; for while railroads might be 
so multiplied that the competition 
would be ruinous, and so would be of 
little benefit to the communities 
served, competition to a limited ex- 
tent is still an important factor in 
the enforcement of legal duties owing 
by public utilities to the public. Peo. 
v. State R. Comrs., 126 App. Div. 492, 
110 NYS 862; Peo. v. Aldridge, 126 
App. Div. 484, 110 NYS 820 [aff 195 
N. Y. 574 mem, 89 NE 1109 mem]; 
Matter of Rochester, etc., Tract. Co., 
118 App. Div. 521, 102 NYS 1112; Peo. 
v. Railroad Comrs., 53 App. Div. 61, 
65 NYS 597 [aff 164 N. Y. 572, 58 NH 
1091). 

wodatios of railroad parallel to an- 
other in general see infra § 127. 

64. Peo. v. Railroad Comrs., 4 App. 
Div. 259, 38 NYS 528, 861. 

65. Peo. v. Second Dist. Public 
Serv. Commn., 227 N. Y. 248, 125 NE 
£38 tn re Mrontier, -ete., R.~Co.,; fod 
App. Div: 57, 139 NYS 627 [app to Ct. 


of App. den 156 App. Div. 926, 141 
NYS 1120]. 

Location and route of railroad see 
infra §§ 122-165. 

66. Peo. v. Second Dist. Public 
Serv..Commn., 227 N. Y. 248, 125 NE 
438; Peo. v. Railroad Comrs., 92 App. 
Div. 126, 87 NYS 334. 

67. Frontier, etc., R. Co. v. Second 
Dist. Public Serv. Commn., 155 App. 
Div.” 57,139 NYS: 627fappr to.Ct.. of 
Toei den 156 App. Div. 926, 141 NYS 


68. See cases infra this note, 
[a] Certificate is properly re- 
fused: (1) Where the certificate of 


incorporation is invalid because not 
properly acknowledged. Peo. y. State 
R. Comrs., 105 App. Div. 273, 93 NYS 
584. (2) Where the incorporation is 
invalid because ten per cent. of the 
capital stock has not been paid in 
in cash as required by law. Peo. v. 
Second Dist. Public Serv. Commn., 
195.N. Y. 157, 88 NE 261; Peo. v. Sec- 
ond Dist. Public Serv. Commn., 127 
App. Div. 480, 112 NYS 133 [mod on 
other grounds 194 N. Y. 543 mem, 87 
NE 1125 mem]; Matter of Kings, 
etc., R. Co., 6 App. Div. 241,39 NYS 


Question ordinarily one of 
fact.—The question whether a rail- 
road company applying for a certifi- 
eate of convenience and necessity has 
complied with statutory requirements 
is ordinarily one of fact, and is a 
question of law only when the evi- 
dence is not in conflict or permits of 
but one inference as to the fact. Peo. 
v. Second Dist. Public Serv. Commn., 
195 N. Y. 157, 88 NE 261. 


69. Roy v._ Illinois Commerce 
Commn., 322 Ill. 452, 153 NE 648. 
70. Peo. v. Second Dist. Public 


Serv. Commn., 171 App. Div. 366, 156 
NYS 1023 [rev on other grounds 227 
N. Y.. 248, 125 NE 438]; Matter of 
Ticonderoga Union Terminal R. Co., 
116 App. Div. 56, 101 NYS 107. 

Effect of charter provisions as to 
location and route of railroad see 
infra § 123. 

71. Peo. v. State R. Comrs., 124 
App. Div. 47, 108 NYS 288 [aff 192 
N. Y. 573 mem, 85 NE 1114 mem]. 


72. Peo. v. State R.. Comrs., 126 
App. Div. 938, 110 NYS 866; Peo. v. 
State R. Comrs., 126 App. Div. 492, 110 
NYS 862. 

73. See statutory provisions. 

74 See Peo..v. Public Serv. 
Commn., 122 App. Div. 283, 106 NYS 
968 [aff 195 N. Y. 157, 88 NE 261]. 

Subscription to, and payment for, 
stock as condition precedent to or- 
ganization of railroad corporation see 
infra § 13. 

75. Peo. v. Railroad Comrs., 101 
App. Div. 251, 91,.NYS 977, 15 NYAnn 
Cas 452 [aff 184 N. Y. 563 mem, 76 
NE 1103 mem]. j : : : 

76. Pennsylvania R. Co. v. U. S., 
40 F. (2d) 921. f 3 

Resulting competition as bearing 
on grant or refusal of certificate see 
supra text and note 63. 

77. Pennsylvania R. Co. v. U. S., 
40 F. (2d) 921. 

78. Pennsylvania R. Co. v. U. S., 
supra. . 
Who may bring action to set aside 
order of public utility commission in 

general see Public Utilities § 146. 

79. Peo. v. Second Dist. Public 
Serv. Commn., 127 App. Div. 480, 112 
NYS 188 [mod on other grounds 194 
N. Y. 543 mem, 87 NE 1125 mem]. 
See Peo. v. Railroad Comrs., 81 App. 
Div. 237, 81 NYS 26 [aff 176 N. Y. 577, 
68 NE 1123] (holding its discretion 
is much broader than that permitted 
to a court where the parties have a 
right to insist upon the strict rules of 
evidence being administered, and un- 
less it appears that the commission- 
ers have utterly misconceived the 
real inquiry before them they should 
be at liberty to reject such evidence 
as they do not care to hear. 

Evidence in proceedings before 
commission in. general see Public 
Utilities § 110. 

80. Peo. v. Second Dist. Public 
Serv. Commn., 127 App. Div. 480, 112 
NYS 133 [mod on other grounds 194 
N. Y. 543 mem, 87 NE 1125 mem]. 

81. In re'Frontier, etc., R. Co., 155 
App. Div. 57, 139 NYS 627 [app to Ct. 
of App. den 156 App. Div. 926, 141 
NYS 1120]. 


Cee 
For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, = 
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Rival applications. Where rival companies make 
application at the same time, the commission has ju- 
risdiction to decide whether a certificate shall be 
issued to both or only to one, and if only to one, to 
which one.*? Priority of organization or applica- 
tion does not give a particular company any right to 
such certificate as against another company desiring 
to construct a road between the same-points;** and 
where the company to which a certificate has been 
granted fails or neglects to proceed with construc- 
tion within the proper time, such delay is sufficient 
to authorize the commission to ignore any claim by 
it to protection against a subsequent applicant for a 
similar certificate.** 

Review of decision. The decision of a railroad 
commission as to whether a proposed road is neces- 
sary may be reviewed on certiorari,*° or, under stat- 
utes providing therefor, on appeal;*® but the deci- 
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sion will not be reversed unless it clearly appears to 
have been based upon erroneous legal principles or 
is contrary to the clear weight of evidence.*? 

Under Interstate Commerce Act the fact that a 
railroad is to be located wholly within one state and 
is to be built by an independent corporation does not 
necessarily prevent the application of the provisions 
of the Interstate Commerce Act,®* requiring the ob- 
taining of a certificate of convenience and necessity 
from the interstate commerce commission for the 
construction or extension of a railroad engaged or 
about to engage in interstate commerce;*® but if 
an intra-state line is to be used wholly in intra-state 
commerce such certificate is not required,®® and the 
mere fact that it might be used in interstate com- 
merce will not justify enjoining its. construction 
where it is not yet completed and there is no threat 
that it will be so used.?? 3 


IV. ORGANIZATION, EXISTENCE, AND FUNCTIONS OF RAILROAD COMPANIES?? 
_[By Eustace W. Tomuinson | 


[§ 11] A. Domestic Companies—l. In General. 
As in the case of every other corporation,®® a rail- 
road company’s right to corporate existence can be 
derived only from a legislative enactment.°* Such 
right of corporate existence cannot be divided up and 
made applicable to the different divisions of the rail- 
road.?5 


82. Peo. v. Railroad coats: 4 
App. Div. 259, 38 NYS 528, 86 

83. Peo. v. Railroad Sorry. 81 
App. Div. 237, 81 NYS 26 [aff 176 N. 


supra. 
Y. 577, 68 NE 1123]; Peo. v. Railroad 


however, remit the proceeding to the 
commission for a rehearing. 
Buffalo Frontier 
(3) This proceeding applies 
only where the certificate has been 


Special charter. In the absence of any constitu- 
tional provision to the contrary, a railroad corpora- 
tion may be created by a special act or charter;°® 
and a constitutional amendment prohibiting incorpo- 
ration by special act does not affect a company cre- 
ated, prior to its adoption, by special charter,®? nor, 
it has been held, deprive the legislature of power to 


90. Robinson Land, ete. Co. v. 
In re|Avera, etc., R. Co., (Miss.) 128 S 
Terminal R. Co.,{ 738; Texas, etc., R. Co. v. Northside 


Belt R. Co., 276 U. S. 475, 48 SCt 361, 
72 L. ed. 661 [aff 16 F. (2d) 782 (aff 


Comrs., 4 App. Div. 259, 38 NYS 528, 
861; Matter of Depew, etc., R. Co., 
92 Hun 406, 36 NYS 991. 

84 Peo. v. Aldrich, 126 App. Div. 
484, 110 NYS 820 [aff 195 N. Y. 574 
mem, 89 NE 1109 mem]. 

Duty to construct and time for don- 
struction see infra §§ 302, 306. 

Failure to construct as forfeiting: 
Corporate charter and franchise see 

infra § 49 
Right to engage in railroad: business 

See supra § 8. 

85. Peo. v. Second Dist. Public 
Serv. Commn., 195 N. Y. 157, 88 NE 
261; Peo. v. Railroad Comrs., 160 N. 
Y. 202, 54 NE 697 [aff 40 App. Div. 
559, 58 NYS 94]; Peo. v. Railroad 
artes 128 App. Div. 814, 114 NYS 


[a] Evidence to be returned.—The 
commissioners should return all the 
evidence taken before them material 
to the question as to whether the pub- 
lic convenience and necessity require 
the proposed road, but not matters 
which they may have heard but which 
are foreign to this question, such as 
statements made to them in regard to 
the financial backing of the company 
or its ability to complete the road. 
Peo. v. Railroad Comrs:, 76 App. Div. 
302, 79 NYS 1143 [aff 39 Misc. 1, 78 
NYS 750 J. 

Certiorari to review determination 
of public utility commission in gen- 
eral see Public Utilities § 144. 

86. See statutory provisions. 

[a] In New York (1) the statute 
provides, in cases where the certifi- 
cate is refused, for a certification of 
the records made before the commis- 
Sioners and an application to the ap- 
pellate division of the supreme court, 
which may in its discretion order the 
commissioners to issue the certificate. 
In re Buffalo Frontier Terminal R. 
Co., 131 App. Div. 503, 115 NYS 483; 
Matter of Rochester, éte., Tract. Cox; 
118 App. Div. 521, 102 NYS 1112 [app 
dism 189 N. Y. 522 mem, 81 NE 1174 
mem]; Matter of Depew, ete., BR. Co. 
92 Hun 406, 36 NYS 991, Matter of 
New Hamburgh, ete., R. Co., 76 Hun 
76, 27 NYS 664. (@y The court. may, 


refused, and the court cannot con- 
sider the propriety of the action of 
the commissioners in granting a cer- 
tificate to a rival company. Matter 
of Depew, etc., R. Co., supra. (4) 
Such proceeding is not in the nature 
of a review of the decision of an in- 
ferior tribunal, where the burden is 
upon petitioner to show affirmatively 
that the commission erred, but in the 
nature of an original application to 
be decided by the court upon the 
record made before the commissioners 
or upon such further evidence as the 
court may deem necessary. Matter 
of Rochester, ete., Tract. Co., supra. 
Contra, Matter of New Hamburgh, 
etc., R. Co., supra. (5) The decision 
of the court as to matters of law is 
reviewable by the court of appeals, 
it being a final order in a special pro- 
ceeding and therefore reviewable as 
a matter of right. In re Wood, 181 
vs Y.. 98, 73 NE 561, 34 NYCivProce 
is 

Appeal from orders of public utility’ 
commission in general see Public 
Utilities §§ 127-143. 

Si. Pennsylvania, R. -Co:; ve U.S: 
4050 (2a) 9203) “Pose Vv. Railroad 
Comrs., 53 App. Div. 61, 65 NYS 597 
[aff 164 N. Y. 572, 58 NE 1091]; Mat- 
ter of Auburn, etc., R. Co., 
Diva 162," 55 NYS.’ 895; 
Kings, ete, R. Co., 6 App. Div. 241, 
39 NYS 1004. 

88. USCA tit 49 § 1 (18)-(22). 

[a] Purpose of statute requiring 
a certificate of convenience and neces- 
sity is to prevent interstate carriers 
from weakening themselves by con- 
structing or operating superfluous 
lines, and to protect them from being 
weakened by another carrier’s operat- 
ing in interstate commerce a compet- 
ing line not required by the public 
interest. Texas, etc., R. Co. v. North- 
side Belt R. Co., 276 Wis 475, 48 SCt 
361, 72 L. ed. 661 [aff 16 F. (2d) 782 
(aft 8 F. (2d) 153)]. 

89. Texas, etc., R. Co. v. North- 
side Belt R. Co., supra. 

Interstate commerce commission in 
general see Commerce §§ 176-206. 


8 F. (2d) 153)]. 
91. Texas, etc., R. Co. v. Northside 
Belt R. Co., 276 U._S. 475, 48 SCt 361, 


72 L. ed. 661 [aff 16 F. (2d) 782 (aff 
8 F. (2d) 2153)-]. 
92. “Railroad company” defined 


see supra § 4. 

93. See Corporations § 53. 

94." Peo. vy. Central Pack. Coco 
Ue S15 8aSCts 1073, 32a ed. "150; 
Griffin v. Clinton Line Bxtension R. 
Co., 11 F. Cas. No. 5,816; Union Pac. 
R. Co. v.. Lincoln County, 24 F. Cas. 
No. 14,378, 1. Dill. 314 [aff 18 Wall. 
5, 21 L. ed. 787]; Kenna v. Calumet, 
etc., R. Co., 284 Ill. 301, 120 NH 259 
[aff 206 Ill. A. 17]; Atkinson v. 
Marietta, etc., R. Co., 15 Oh. St. 21; 
Collier v. Union R. Co., 113 Tenn. 96, 
83 SW 155. Compare Peo. v. Hoe, 20 
Hun (N. Y.) 26 (holding that commis- 
sioners appointed under the Rapid 
Transit Act [L. (1875) e 601], to de- 
termine routes of steam railways, 
have power to organize but a single 
company to operate all the railways 
whose construction they may author- 
ize, and have no power to organize a 
separate corporation to operate each 
road). 

[a] In territories within the 
United States corporate powers were 
derived from congress. Peo. v. Cen- 
tral. Pac RaiConel2t 2a Saas. Seu 
LOT3, 3255 Led 150i Union YPaekeR: 
Co. v. Lincoln County, 24 F. Cas. No. 
14,378, 1 Dill. 314 [aff 18 Wall.‘5, 21 
L. ed. 787]. 

State v. Morgan, 28 La. Ann. 


Little? Rock, rete uw Ru Co. eve 
Little Rock, etc., R. Co., 36 Ark. 663; 
Quinlan v. "Houston, ete., R...Co;,, 89 
Tex. 356, 34 SW 738: Grand Junction 
R. Co. v. Peterborough County, 6 Ont. 
A. 339 [rev 45 U.,C.Q. B. 302, and 
afiesaCan ws Ca won 

Creation of corporations by special 
act or Vera generally see Corpora- 
tions §§ 85-105. 

97. Panne aren v. Lime Rock R. 
Co., 83 Me. 440, 22 A 373; First Div. 


St. Paul, etc., Re Cou ty ’Parcher, 14 
ae 297; State v. Roosa, 11 Oh. St. 
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amend by special act a special charter previously 
granted.°® : 
General laws. In a number of jurisdictions, un- 


der statutes providing therefor,®® a railroad com-- 


pany may be incorporated under general laws,* and 
under some constitutions, or amendments thereof,” 
can be created only under the general laws, and not 
by special statute. When a railroad company is 
organized under the general law, its articles of in- 
corporation, together with the statutes applicable 


thereto, constitute the charter of the corporation,‘ » 


and a contract between it and the state;° but the mere 
repeal of a general railroad law does not affect or 
destroy the continued existence of a company previ- 
ously incorporated thereunder.® Such general laws 
are to be liberally construed;’ but a general statute 
for the incorporation of railroad companies does not 
authorize the incorporation of such company for pri- 
vate purposes, but only where it is for the public 
good.’ A company incorporated under such a stat- 
ute will be deemed an ordinary commercial railroad 
company,” as distinguished from either a street rail- 
road company?® or a narrow-gauge railroad com- 
pany.'? A statute authorizing a municipality or oth- 
er corporation to subscribe for stock in a railroad 
corporation to be organized under the general law 
does not constitute a special act granting a charter 
to such railroad company or amending its charter ;!” 
nor does an express enactment subjecting railroad 
companies organized under special charters to the 
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provisions of the general laws constitute a special 
amendatory act.t? 

[§ 12] 2. Incorporation and Existence’*—a. In 
General. Except as affected by special statutory 
provisions relating to railroad companies, the in- 
corporation and organization of a railroad corpora- 
tion is governed by the rules regulating the organ- 
ization of corporations generally.t® Thus, in order 
that there may be a corporation de jure as distin- 
guished from a corporation de facto,1® there must 
be at least a substantial compliance with all condi- 
tions precedent prescribed by statute? including 
provisions as to the minimum number of persons who 
may unite to form the corporation;+® and the courts 
have no power to dispense with statutory require- 
ments or to supply statutory essentials, whatever 
may be the benefit, convenience, or necessity of so 
doing,'® since what the statute requires to be done 
in order to complete the organization of a railroad 
corporation as a body politic is mandatory and es- 
sential, and without compliance therewith the char- 
ter is void and the incorporation is incomplete.?° 
Defects or irregularities in the organization of a 
railroad corporation are not, however, necessarily 
fatal to its existence,?1 and it may be at least a 
corporation de facto notwithstanding them.?? Such 
irregularities or defects are cured by a subsequent 
legislative enactment recognizing or authorizing the 
company’s existence as a corporation.?? 

Corporators. Unless otherwise provided by law, 


$3:— St.) Joseph, ete, <R.. Co. vy. 
Shambaugh, 106 Mo. 557, 17 SW 581. 

Power to amend charter of railroad 
eee im general see infra §§ 45, 

99. See statutory provisions. 

1. See Volberg v. Gate City Termi- 
nal Co., 127 Ga. 537, 56 SE 991; Brid- 
well v. Gate City Terminal Co., 127 Ga. 
520, 56 SE 624, 10 LRANS 909; State 
v. Wapello County, 13 Iowa 388. 

Organization of corporations under 
senerat laws see Corporations §§ 106— 

2. See constitutional provisions. 

3. See Griffin v. Clinton Line Ex- 
tension “R-.Co:, 11 ES Cas! No. 5,886; 
Farnsworth v. Lime Rock R. Co., 83 
Me. 440, 22 A 373; First Div. St. Paul, 
etc., R. Co. v. Parcher, [4 Minn. 297; 
New Jersey Cent. R. Co. v. Pennsyl- 
Vania RaiGo., 3l°Ny J.2 ba. 475 2irev 
on other grounds 32 N. J. Eq. 755]; 
Atkinson vy. Marietta, etc., R. Co., 15 
Oh. St. 21; Callender v. Painesville, 
etc, be Co: LI sOhy St oL6sy states vs. 
Roosa, 11 Oh. St. 16; Atty.-Gen. v. 
Chicago, ete., R. Co., 35 Wis. 425. 

4. Chicago, etc., R. Co. v. Cutts, 94 
U. S. 155, 24 L. ed. 94; Bentler v. Cin- 
cinnati, ete., R. Co., 180 Ky. 497, 203 


Sw 199. 

5. /Chicago, éte., R. Co. ‘v. Cutts; 
94 U. S. 155, 24 L. ed. 94; Smead v. 
Indianapolis, ete., R. Co., 11 Ind. 104; 
Bentler v. Cincinnati, etc., R. Co., 180 
Ky. 497, 203 SW 199. 

As imposing duty to construct and 
maintain railroad see infra § 302. 

6. New York, etc., R. Co. v. Motil, 
81 Conn. 466, 71 A 563. 

7 Union R. Co. v. Canton R. Co. 
105 Md. 12, 65 A 409. 

S. In re Pittsburg Transfer R. Co., 
1 'Pa. Co. 41d. 

{a] Railroad to connect two man- 
ufacturing establishments is for a 
private, rather than for a public, use 
and an application for a charter there- 
for is properly refused. In re Pitts- 
burg Transfer R. Co., 1 Pa. Co. 411. 

Private tramway or road as “rail- 
road” see supra § 1. 

9. Schlauder  v. Chicago, ete., 
Tract. Co., 253 Ill. 154, 97 NE 233 [rev 


160 Ill. A. 309]. 

notes 10, 11. 

10. Bradley Mfg. Co. v. Chicago, 

etc., Tract. Co., 229 Ill. 170, 82 NE 210. 
Street railroad companies see Street 

Railroads [36 Cye 1355]. 

11. Pittsburg, etc., R. Co. v. Keat- 

ing, etc., R. Co., 233 Pa. 71, 81.4, 935. 
[a] Although road is actually con- 

structed with narrow gauge, where 

the company’s charter avails itself of 
the provisions of the general railroad 
laws, it will be presumed to be in- 
corporated under such laws and not 
under a statute applicable only to 
narrow-gauge roads. Pittsburg, etc., 

R. Co. v. Keating, ete., R. Co., 283 Pa. 

CASE SAAT IS 5: 

12. Peo. v. Mealy, 224 N. Y. 187, 

120 NE 155. 

13. State v. Northern Pac. R. Co., 

157. Wis. 73, 147 NW 219. 

14. Cross references: 

Consolidation of railroads see infra §§ 
552-574. 

Incorporation in different states see 
Corporations § 71. 

Reorganization see infra §§ 806-822. 
15. See Corporations §§ 53-159. 
16. Distinction between corpora- 

tions de jure and de facto see Corpo- 

rations § 215. 

17. Kan.—Southern Kansas, etc., 

R. Co. v. Towner, 41 Kan. 72, 21 P 221. 
Mo.—St. Joseph, ete. R. Co. v. 

Shambaugh, 106 Mo. 557,17 SW 581. 
‘Oh.—Atkinson v. Marietta, etc., R. 

Corl oyOh= St.p2i 
Pa.—Com. v. Central Pass. R. Co., 52 

Pa. 506. 

Tenn.—Collier v. Union R. Co., 113 

Tenn. 96, 83 SW 155. 

Que.—Champ v. Canadian North- 

ern. R.Co.,, 23 Que. Pr. 306. 
Compare Seaboard Air Line R. Co. 

vi Olive, “1425 NW Coe2bis. 55 = SE 8263 

(holding that statutory conditions 

relative to the time within which the 

company must be organized should be 
complied with, but that the failure 
of a railroad company to organize un- 
der an act authorizing its organiza- 
tion within the time prescribed there- 
in does not prevent a valid organiza- 
tion thereafter, unless a forfeiture has 


And see cases infra} been declared in proceeding's institut- 


ed by the state). 
[a] Where act of incorporation 
does not of and in itself confer cor- 


porate capacity but provides for the ~ 


doing of certain things upon the doing 
of which the company shall become a 
body corporate, the performance of 
such things constitutes conditions 
precedent and until performed the 
company has no corporate existence. 
St. Joseph, etc., R. Co. v. Shambaugh, 
106 Mo. 557, 17 SW 581. 

_ [b]_ Observation of requirements 
in order prescribed not essential.— 
Where in the organization of a rail- 
road company all the requirements of 
the charter are observed, although not 
in the order prescribed, the organiza- 
tion is sufficient. Hakright v. Logans- 
port, etc., R. Co., 13 Ind. 404. 

Subscriptions to, and payment of, 
capital stock see infra § 13. 

18. New Jersey Cent. R. Co. v. 
Pennsylvania R. Co., 31 N. J. Eq. 475 
[rev on other grounds 32 N. J. Eq. 
755]; Peo. v. State R. Comrs., 105 
App. Div. 278, 93 NYS 584; Atlantic, 
ete:, RuColov. Sullivants 5°Oh. (St. 27/6r 

19. Collier v. Union BR.’ Co.; 113 
Tenn. 96, 83 SW 155. 


20. Collier vy. Union R. Co., supra. 
21. Com. v. Central Pass. R. Co., 
os Pa. 506. See also cases infra note 
22. Brown v. Melick, 185 Ill. A. 3; 


In re New York, etc., R. Co., 193 N. 
Y. 72, 85 NE 1014. 

[a] Failure to file articles in all 
counties through which railroad was 
intended to be operated, as required 
by statute, did not deprive a railroad 
company, therein duly incorporated, of 
corporate existence, and it was at 
least a corporation de facto. Brown 
v. Melick, 185 Ill. A. 3. 

23. McCartney v. Chicago, etc., R. 
Co., 112 Ill. 611; Peo. v. Mississippi, 
etc., R. Co., 14 Ill. 440; Atlantic, etc., 
R. Co. v. St. Louis, 66 Mo. 228 [rev 
3 Mo. A. 315]; Cayuga Lake R. Co. v. 
Kyle, 64 N. Y. 185 [aff 5 Thomps. & 
C. 659]; Smith v. Spencer, 12 U. C. Cc. 
olan a 277. See also Corporations 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 12-14] 


it is not necessary that the corporators of a rail- 
road company shall be residents of, and dwellers in, 
the state of incorporation.?# There is nothing to 
prevent officers and employees of one railroad com- 
pany from organizing another if they act in good 
faith, even though the organization of the new com- 
pany is for the benefit of the older one.?°® 

Approval of interstate commerce commission is 
not essential to the valid incorporation of a railroad 
company although it is to be engaged in interstate 
commerce.?® 

Conditions subsequent. A failure to comply with 
a condition subsequent in a statute incorporating or 
authorizing the incorporation of a railroad company 
does not affect the validity of its organization or its 
existence,?’ although it may subject the franchises 
of the corporation to forfeiture at the instance of 
the state.?§ 


Reincorporation. Where a railroad company is 


reincorporated after having been dissolved on ac- 


count of a defective organization, it is subject to 
the laws in effect? at the time of reincorporation and 
must comply. therewith as in the case of a new com- 
panyee? 

Collateral attack.°° The valid corporate exist- 
ence of a railroad company cannot be collaterally 
attacked.*1 

[§ 13] b. Subscription to, and Payment of, Por- 
tion of Stock.*? In the absence of constitutional 
or statutory provision, it is not. essential to the or- 
ganization and existence of, a railroad corporation 


[a] Ilustrations.—(1) An act of 
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193 N. Y. 72, 85 NE 1014. 
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that its capital stock or any portion thereof shall be 
subscribed or paid.’* In some jurisdictions, how- 
ever, under constitutions, statutes, or charters pro- 
viding therefor,?* it is a prerequisite to the valid 
organization of such a company that shares to a cer- 
tain amount shall be subscribed®* and that a certain 
portion or percentage of such subscription shall be 
paid;?® and under some statutes it is required that 
the amount so paid in shall be deposited with the 
state.*7 Such a provision for subscription or pay- 
ment is for the protection of the public,?* and must 
be strictly complied with.*® It is not necessary, un- 
der such provisions, that the required percentage be 
paid upon each subscription at the time of making 
the same or previous to the filing of the articles of 
association, but it is sufficient if ‘the cash payments, 
by whomsoever made, amount in the aggregate to a 
sum equal to the required percentage of the required 
capital stock.4® Subseriptions, within the meaning 
of such provisions, must be unconditional;*? and 
conditional subscriptions made before organization 
cannot be considered in determining whether the 
requisite amount of stock has been subscribed to au- 
thorize the organization.*7 By some statutes pay- 
ment is required to be made in cash;** but a check 
drawn in good faith against a sufficient fund in a 
solvent bank is ordinarily sufficient to satisfy such a 
requirement,** as is a deposit of the required amount 
in a solvent bank, to the credit of the company and 
subject to its checks.4> 

[§ 14] c. Certificate or Articles of Incorpora- 


which the company was authorized to 


the legislature confirming an ordi- 
nance of a city granting permission 
to a railroad company chartered by 
special act to locate a track on and 
over certain streets within the city 
limits and authorizing the company 
to build-a bridge over a river, the 
giving of which privileges had been 
accepted by the company, was a leg- 
islative recognition that the company 
then had a corporate existence and 
had taken corporate action in carry- 
ing out the purposes of its charter. 
McCartney v. Chicago, etc., R. Co., 112 
Ill. 611. (2) Where the state has sold 


‘a railroad company to individuals, re- 


quiring them to form themselves into 
a corporation, and the legislature has 
in several subsequent acts recog- 
nized the existence of the corpora- 
tion, its existence cannot be ques- 
tioned by third parties and such rec- 
ognition dispenses with other evidence 


Of the tact, Atlantic, ete., RR. Co. Vv. 
St. Louis, 66 Mo. 228 [rev 3 Mo. A. 
315]. 

24. New Jersey Cent. R. Co. v. 


Pennsylvania R. Co., 31 N. J. Hq. 475 


[rev on other grounds 32 N. J. Eq. 
755]. 
25. Chesapeake, eéte., KR. 'Co. v. 


Barger, 10 Oh. A. 443. 

26. New York, etc., R. Co. v. Black, 
26 OhNPNS 375. 

a7 mCheraw., etc.,, KR. ‘Co. wv. (Gar- 
Jand, 14°S.1C.) 635 ae ete.) Pecos 
v. White, 14s. C. 

[a] Tiasteation 2-(1) Where the 
charter of a railroad company confers 
corporate powers in terms importing 
an immediate grant with a proviso 
“that said persons shall commence 
operations upon said road within two 
years after the passage of this act, 
and complete the same within five 
years,” the requirements of such pro- 
viso are not conditions precedent to a 
corporate existence. Cheraw, etc., R. 
Co. v. White, 14 S.C. 51. (2) Time for 
commencement or completion of con- 
struction see infra §§ 306, 307. 

28. See infra §§ 47-50. 

29. In re New York, etc., R. Co., 


[51 C. J.—27] 


. 


47 Dissolution in general see infra '§§ 


PP Generally see Corporations § 
Si: Pittsburg, ete., R. Co. v. Keat- 


ing, 6tc,, heConraas bas i, ol Ae Cont. 
Atlantic Coast Line R. Co. v. Epper- 
Son 185) SiC, 934 wo" SHE Zeopeienap- 
man y. Trinity Valley, etc., R. Co., 
(Tex. Civ. A.) 138 SW 440. But see 
Western New York, etc., Tract. Co. 
v. Erie R. Co., 178 NYS 491 (hold- 
ing that, in a proceeding by one rail- 
road company against another to de- 
termine the manner and place of a 
proposed crossing of its line, defend- 
ant has the right to question the reg- 
ularity of plaintiff’s corporate organ- 
ization). 

32. As condition to: 

Effectiveness of certificate of conven- 

jence and necessity see supra § 10. 
Organization of corporations general- 

ly see Corporations §§ 155, 156. 

Subscription to stock of duly or- 
deesey ee corporation see infra 
§ 7-30. 

Subscriptions in aid of railroad 
company see infra §§ 96-121. 

33. Waterford, etc., R. Co. v. Dal- 
biac, 6 Exch. 443, 4 EngL&Eq 455, 
155 Reprint 616; Moore vy. Murphy, 
Lie CoC ee: (Ont, E444; 

384 See constitutional and statu- 
tory provisions. 

35. See Hoagland v. Cincinnati, 
etc., R. Co., 18 Ind. 452; Buffalo, etc., 
Re Conv. Hatch, 20 Nw. lb73 >> Wake 
Ontario, etc., R. Co. v. Mason, 16 N. 
VWov4esiee Kingeston, (eter tO.) Ve 
Stroud, 132 N. C. 413, 48 SE 913; Com. 
v. Altoona, ete., R. Co., 32 Pa. Co. 449; 


Com. v. Pittsburgh, etc., R. Co., 32 
Pa. Co. 401. : 
[a] Subscription greater than pre- 


scribed amount not required.—Under 
a statute providing that, when stock 
to a specified amount shall have been 
subscribed, the subscribers shall pro- 
ceed to elect directors and organize 
a railroad corporation, it would seem 
to be clear that a subscription for the 
whole amount of the capital stock 


issue is not a condition precedent to 
the valid organization of the company. 
Hoagland v. Cincinnati, ete., R. Co., 
18 Ind. 452. 

36. See Lake Ontario, etc., R. Co. v. 
Mason, 16 N. Y. 451; Peo. v. Public 
Serv. Commn., 122 App. Div. 283, 106 
NYS 968 faff 195 N. vY.0157;)" 8387 NE 
261]; Kingston, ete., R. Co. v. Stroud, 
132 N. C. 413, 43 SE 913. 

[a] Thus, under a statute which 
requires articles of association ‘of a 
railroad company to state ‘‘the length 
of such road aS near aS may be,” and 
provides that such articles shall not 
be filed and recorded ‘until at least 
$1,000 of stock for every mile of pro- 
posed railroad is subscribed and five 
per cent thereon paid in good faith,” 
articles stating the length of the pro- 
posed road as sixty miles and report- 
ing only thirty-two thousand dollars 
of stock as subscribed and one thou- 
sand six hundred dollars paid in are 
void on their face. Kingston, etc., R. 
Co. v. Stroud, 132 N. C. 413, 48 SE 9138. 

37. See statutory provisions. 

Recovery of deposit upon forfeiture 
of company’s charter see infra § 53. 

38. Re Burrard Inlet Terminal, 
etc., Co., (Can.) 10 DomULR 723,15 
CanRCas 289, 24 WestLR 214. 

39. Re Burrard Inlet Tunnel, etc., 
Co., supra. 

40. Lake Ontario, etc., R. Co. v. 
Mason, 16 N. Y. 451; oedeusture 
ete., BR. Co. v.. Frost, 21 Barb. (N. Y.) 
541; Spartenburg, etc., R. Co. v. Ezell, 
14'S. C. 281. 

41. Fairview R. Co. v. 
23 Or. °587, 32, PB) 688; 

42. Fairview R. Co. v. 
supra. 

43. See statutory provisions. 

What constitutes payment general- 
ly see Payments §§ 1-66. 

44. Peo. v. Stockton, etc., R. Co., 
45 Cal. 306, 13 AmR 178; In re Staten 
Island Rapid Transit R. Co., 37 Hun 
422 [aff 101 N. Y. 636]. 

45. Matter of Wood, 99 App. Div. 
334, 91 NYS 225 [aff 181 N.Y. 9337738 
NE 561, 34 NYCivProc 127]. 


Spillman, 


Spillman, 


418 [51 C.J.] 
tiont®—(1) In General. The corporators of a rail- 
road company should comply substantially with stat- 
utory provisions relative to the execution of its cer- 
tificate or articles of incorporation,**? and the ac- 
knowledgment*® and filing or registration*® thereof, 
and should attach thereto such supporting affidavits 
as may be required.®°® Under some statutes, how- 
ever, a failure to attach the requisite supporting af- 
fidavits may subsequently be remedied by filing a 
curative affidavit.>1 : 
_ Form and contents.°? Where the form of the cer- 
tificate or articles of incorporation of a railroad com- 
pany is prescribed by statute, it must be followed.** 


There should be a substantial compliance with stat- - 


utory provisions requiring the certificate or articles 
to specify the object and purposes of the company,°* 
the length of the road,°® the name assumed by the 
company and by which it is to be known,°® its prin- 
cipal place of business,®? the names of the direc- 
tors,°* and other matters required to be shown.®® 
Although the ‘certificate or articles are defective, 
however, they may be sufficient to constitute the 
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company a corporation de facto.°° Matters not re- 
quired by statute to be stated need not be set forth 
in the certificate or articles,°t and provisions there- 
of as to such matters may be treated as surplusage.°®* 

Filing.°* The filing of the articles of incorpora- 
tion or association is no part of such articles, but is 
a fact separate from, and independent of, them.%+ 
An indorsement of filing is not itself the filing,®° 
but is at most prima facie evidence of the time of 
filing,®® as to which parol evidence is also admis- 
sible.®? 

Amendments to a certificate or articles of incor- 
poration must comply with statutory provisions rel- 
ative thereto.*8 Thus an amendment attempting to 
effect a change in the proposed route and terminus 
of a railroad is insufficient where a certificate of 
change and a map and survey have not been filed as 
required by statute;°® and no such change can be 
made by amendment under a statute providing mere- 
ly for the cure of informalities or defects in the orig-’ 
inal articles or certificate.7° 

[§ 15] (2) Specification of Termini of Railroad.** 


46. Articles as charter of railroad 
corporation organized under general 
law see supra § 11. 

47. See cases infra this note. 

[a] Subscription by partnership.— 
A statutory provision requiring each 
subscriber to the articles of associa- 
tion to subscribe thereto “his name, 
place of residence and amount by 
him subscribed’ does not call for 
an individual personal subscription by 
all the members of a partnership firm, 
and a subscription in the partnership 
name is a compliance with the act. 
Ogdensburgh, etc., R. Co. v. Frost, 21 
Barb. (N. Y.) 541, 543. 

[b] Seals.—Under a statute pro- 
viding therefor, it is essential to the 
creation of a railroad company that 
seals be annexed to the names of the 
incorporators subscribed to the cer- 
tificate. Griffin v. Clinton Line Ex- 
tension R. Co., 11 F. Cas. No. 5,816; 
Warner v. Callender, 20 Oh. St. 190; 
Atlantic, ete., R. Co. v. Sullivant, 5 
Oh. St. 276 

Generally see Corporations § 145. 

48. Peo. v. State R. Comrs., 105 
App. Div. 278; 93 NYS 584; , Peo. v. 
Railroad Comrs., 75 App. Div! 106, 77 
NYS. 380. 

[a] Effect of failure to acknowl- 
edge certificate.—A certificate, the ex- 
ecution of which was defective be- 
cause it was not properly signed and 
acknowledged, does not constitute the 
persons signing it a corporation, and 
this objection may be raised by an- 
other railroad company in opposition 
to an application, made by the cor- 
poration attempted to be created by 
the certificate, to the railroad commis- 
sioners, for a certificate on the ground 
that public convenience and necessity 
require the building of its road. Peo. 
v. Railroad Comrs., 75 App. Div. 106, 
717 NYS 380 

[b] Acknowledgment before cor- 
porator as mnotary.—Corporator of 
railroad company has no power in his 
capacity as notary public to take the 
acknowledgment of another incorpora- 
tor to the certificate of incorporation, 
and an acknowledgment So taken is a 
nullity. Peo. v. State R. Comrs., 105 
App. Div. 273, 98 NYS 584. 

Of articles of incorporation general- 
ly see Corporations § 145. 

49. Kinston, etc., R. Co. v. Stroud, 
1S 2eN. Ca-4.05;, 43 SE 913; Anderson v. 
Middle, etc., Cent. R. Co., 91 Tenn, 44, 
17 SW 803. 

Filing see infra text and notes 63- 
67. 

50. Peo. v. Stockton, etc., R. Co., 45 
Cal. 306, 18 AmR 178; Buffalo, etc., R. 
Coz Vv; Hatch, 205 N. Yeeulo 7. 


[a] As to subscription or payment 
of stock.—(1) Under statutes provid- 
ing therefor, an affidavit that there 
has been a bona fide subscription of 
a certain amount of the capital stock, 
and a payment of a certain per cent 
thereof, is required, in support of the 
articles or certificate of incorporation. 
Peo. v. Stockton, ete., R. Co., 45 Cal. 
306,13 AmR178. (2) The affidavit of 
three directors that eighty‘four thou- 
sand one hundred dollars has in good 
faith. been subscribed to the capital 
stock, annexed and referring to the 
articles which state the termini of the 
road and that its length is about sev- 
enty-five miles, is sufficient evidence 
that at least one thousand dollars of 
stock for every mile of road proposed 
is subscribed. Buffalo, etc., R. Co. v. 
Hatch, 20 N. Y. 157. (3) The state- 
ment in such an affidavit that ‘‘ten per 
cent has been paid in cash on said 
subscription” is sufficient without 
adding that it was paid to the direc- 
tors and in good faith. Buffalo, etc., 
R. Co. v. Hatch, supra. (4) A statute 
relating to the formation of a rail- 
road company is substantially com- 
plied with where the only defect in the 
papers necessary to constitute a cor- 
poration is the omission of the words 
“in good faith” in that portion of the 
affidavit attached to the certificate 
relating to the payment of ten per 
cent of the stock subscribed. Peo. v. 
Stockton, etc., R. Co., supra. (5) Sub- 
scription or payment of portion of 
stock as prerequisite to or ganization 
see supra § 13. 

Supporting affidavits generally see 
Corporations § 146. 

51. See statutory provisions. 

[a]. Purpose of statute.—A statute 
providing for remedying, by filing a 
curative affidavit, a failure to attach 
to the certificate or articles of incor- 
poration proof that the required 
amount of capital stock has been paid 
is intended to provide a remedy for 
the defect and preserve the rights of 
stockholders. In re New York, etce., 
BR. Co.,-L93 NY. 725985) NE LOL: 

52. Of articles of incorporation 
generally see Corporations §§ 132-144. 

53. Collier v., Union ~R.3Co., 143 
Tenn. 96, 83 SW 155. 

54. Bay City Belt-Line R. Co. v. 
Hitchcock, 90 Mich. 538, 51 NW 808. 

55. Kinston, etc., R. Co. v. Stroud, 
132 N. C. 413, 43 SE 913. See Buffalo, 
Cts, ait. COUN. weElatchwecQn Nam Lie 
(holding that there is required to be 
set forth only such approximate es- 
timate of the proposed road as may 
be made in good faith without an ac- 
tual survey and location thereof). 


56. Atlantic, etc., R. Co. v. Sulli- 
vant, 5 Oh. St. 276. 

57. ‘Canon City, ete., R. Co. v. Den- 
ver, ete: OR. ICosi 5 -olCas NO Zoro. 
[rev on other grounds 99 U. S. 463, 
25 L. ed. 438]. 

58. Eakright v. Logansport, ete., 
R. Co., 18 Ind. 404 (but holding that 
the provision requiring such names to 
be stated was merely directory). 

59. See cases infra this note. 

[a] Amount of capital necessary 
for construction of road.—A statute 
requiring the charter to state the 
amount of capital which will be nec- 
essary to construct the proposed road 
is sufficiently complied with by a pro- 
vision specifying the amount of the 
capital stock of the corporation. ‘Hy- 
attsville v. Washington, ete., R. Co., 
120 Md. 128, 87 A 828. 

{[b] Payments on stock.—A statu- 
tory requirement that the charter of 
a corporation must declare the time 
when and the manner in which pay- 
ment on the stock subscribed shall 
be made is substantially complied 
with where the charter declares that 
the stock shall be paid for in cash 
at such times and in such amounts 
and with such notices to the subscrib- 
ers as the managers and directors 
shall deem best for all parties in in- 
terest. New Orleans, ete., R. Co. v. 
Frank, 39 La. Ann. 707;.2.S 310; Bal- 
timore, Cte Et. CON Ve Morgan’s Louisi- 
ana, éte., R. etc., Co., 37 La. Ann. 883. 

Payments on stock as Preroautsiee 
to organization see supra § 13 

60. Buffalo, ete., R. Co. ve 
ASS by NEN 

Corporations de facto in general see 
Corporations §§ 215-233. 

61. Pittsburg, etc., R. Co. v. Keat- 
ing ete.; jR.~Co., 233Ur a we leo Awa oibe 

62. Pittsburg, etc., R. Co. v. Keat- 
ing, etc., R. Co., supra. 

63. Of articles of incorporation 
generally see Corporations § 152. 

64. OREO, Crawfordsville, 
RICo, 11 ind: 

65. SRNene v. Crawfordsville, etc., 
R. Co., supra. 

66. Johnson v. Crawfordsville, etc., 
R. Co., supra. 

67. Johnson v. Crawfordsville, etc., 
R.Co,, LSupie. 

68. See statutory provisions. 

Amendment of charters and arti- 
cles in general see Corporations §§ 
184-205. 

69. Matter of Riverhead, etc., R. 
Co., 36 App. Div. 514, 55 NYS 938. 

70. Matter of Riverhead, etearery. 
Co., supra. 

71. Location of railroad and ter- 
mini in general see infra §§ 122-165. 


Cary, 


etec:, 


ro: —<3<Nnw 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Pigcehe re ay ae 


In the absence of statute requiring it, the charter or 


articles of incorporation of a railroad company need > 


not state the termini of the railroad proposed to be 
constructed or operated by the corporation.*? It is 
ordinarily provided by statute, however, that the 
termini shall be designated or described therein,** 
and such a requirement must be substantially -com- 
plied with;** but the purpose of providing for such 
designation is only to mdicate the general location 
and direction of the railroad,’*® and so it has been 
said that great latitude should be allowed in naming 
the termini,’® and that a statute requiring them to 
be designated should be liberally construed.77 Ac- 
cordingly, the termini must be designated only with 
reasonable certainty.7® The designation of a par- 
ticular’town or city as a terminus is sufficient, with- 
out a more specific statement of the exact place of 
beginning or ending of the road;7° but unless other- 
wise provided by statute, it is not necessary that a 
city or town be named as a terminus,®® and the des- 
ignation of any point sufficiently described to be 
readily ascertainable is sufficient.8! Where the des- 
ignation of the termini indicates that the proposed 
railroad is for a private use rather than a public one, 
a charter should be refused.®? 

Railroad running to or from place outside the 
state. Under a statute requiring the termini of a 
proposed railroad to be specified in the charter or 
articles, termini within the state must. be designated, 

72. Milwaukee Light, etc., Co. v. 
Milwaukee-Northern R. Co., 132 Wis. 
342, 112 NW 672; Milwaukee Light, 
ete, Co. v. Milwaukee Northern R. 
Co., 132 Wis. 313, 112 NW 663. 

73. See statutory provisions. 


74, Ill.—Gillette v. Aurora R. Co., 
228 Ill. 261, 81 NE 1005. 


statute. 
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most of cases contemplated by the 


‘ 
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in view of the legislature’s lack of power to author- 
ize construction or operation of a railroad outside 
the state.8? Where the road is to extend through 
a state from or to points outside the state, it is suf- 
ficient to designate as termini the places where the 
road is to cross the state line,** but it is not neces- 
sary that the precise points be named so long as they 
are otherwise sufficiently described.*’ So the stat- 
ute is complied with as designating as a terminus a 
point outside the state where it is so near the state 
line that the place where the road, passing to such 
terminus along the route indicated by the charter, 
would intersect the line may be ascertained with 
reasonable certainty;8* and the designation of a 
city outside the state as a terminus is sufficient where 
a boundary of such city is coincident with the state 
line.®7 

Branch lines. A statute requiring the charter or 
articles to state the termini of the road has been 
held to apply only to the main line of the railroad,** 
and not to require the specification of termini of 
branch lines.®°® 

Route. Unless otherwise provided by statute the 
charter or articles of a railroad company need not 
contain any description of the route of the. pro- 
posed railroad, except as the specification of the 
termini may be required,®® although the route may 
be generally stated therein.®*1 Under some statutes, 
however, the county or counties, city or cities 


der pcatinganstle, etc., R. Co., 11 Oh. 


For it is only by force of | St. 
the license derived 
cate, under the statute that the com- 
pany could send its engineers upon the 
lands of others, along the route, to 
make the necessary estimates to de- 
termine upon the feasibility of any 


from the certifi- 82. In re Pittsburg Transfer R. 


ColelieBa. non adae 

[a] Private manufacturing plants 
as termini—An application for a 
charter for a railroad indicating its 
termini from a point on or near the 


Ind.—State vy. Bailey, 19 Ind. 452; 
Hakright v. Logansport, ete., R. Co., 
13 Ind. 404. 

Md.—Piedmont, etc., R. Co. v. Speel- 
man, 67 Md. 260, 10 A 77, 293. 

Nebr.—Trester v. Missouri Pac. R. 
Co., 38 Nebr. 171, 49 NW 1110. 

; N. J.—Atty.-Gen, v. Delaware, etc., 
Bt. CO: 24 Ned. Ld. ool. 
Oh.—Callender v. Painesville, etc., 

R: Co., 11 Oh. St. 516; Atlantic, etc., 

R. Co. v. Sullivant, 5 Oh. St. 276. 
Tenn.—Collier v. Union R. Co., 113 

Tenn. 96, 83 SW 155. 

W. Va.—Deepwater R. Co. v. Lam- 
bert, 54 W. Va. 387, 46 SE 144. 

wou Unions RR.  Co;s vy.) Canton R. 
Co., 105 Md. 12, 65 A 409. 

76. Alton, ete., R. Co. v. Vandalia 
Re Co., 271 011.558, It NE 531; 'Gil- 
lette v. Aurora R. Co., 228 I11. 261, 81 
NE 1005. Compare Collier vy. Union 
R. Co., 113 Tenn. 96, 83 SW 155 (hold- 
ing that the designation of a railroad’s 
terminus as ‘‘McGee’s Station” should 
be held to mean a locality and not a 
fixed and definite point). 

77. Hyattsville v. Washington, 
etc., R. Co., 122 Md. 660, 90 A 515; Hy- 
attsville v. Washington, etc., R. Co., 
120 Md. 128, 87 A 828; Piedmont, etc., 
R. Co. v. Speelman, 67 Md. 260, 10 A 
4%, 293. 

78. Hyattsville v. Washington, 
etc., R. Co., 122 Md. 660, 90 A 515; 
Hyattsville v. Washington, ete, R. 
Co., 120 Md. 128, 87 A 828; Callender 
v. Painesville, etc., R. Co., 11 Oh. St. 
516, 525. See Peo. v. Second Dist. Pub- 
lic Serv. Commn., 171 App. Div. 366, 
156 NYS 1023 [rev on other grounds 
227 N. Y. 248, 125 NE 438] (exactness 
in the designation of a terminus is not 
required). 

“To require a greater degree of cer- 
tainty, in the certificate or charter, 
to give it validity, would necessarily 
defeat its object in many, if not the 


190 A 515; 


route upon which to make a location, 
and determine the necessary points of 
the termini of the road, with entire 
precision.” Callender v. Painesville, 
ete., R. Co., supra. 

79. Gillette v. Aurora R. Co., 228 
Ill. 261, 91 NE 1005; Hyattsville v. 
Washington, etc., R. Co., 122 Md. 660, 
New York, etc., R. Co. v. 
O’Brien, 121 App. Div. 819, 106 NYS 
909 [aff 192 N. Y. 558 mem, 85 ee 
1113 mem]. See Alton, etc., R. Co. 
Vandalia R. Co., 271 Ill. 58, 111 NE 
531 (description of a road as running 
from one city to another is sufficient). 

Location of terminus within city 

designated see infra § 135. 
‘ 80. Hyattsville v. Washington, 
ete., R. Co., 120, Md. 128, 87 A 828; 
Union R. Co. v. Canton R. Co., 105 Md. 
12, 65 A 409. 

81. See cases infra this note. 

[a] Thus (1) a description of a 
proposed railroad as extending from 
a point on the bank of a river oppo- 
site a named city to another point 
similarly designated is a_ sufficient 
compliance with the statute requir- 
ing the termini to be designated. Al- 
ton, etc., R. Co. v. Vandalia R. Co., 271 
Till. 558, 111 NE 531. (2) The de- 
seription of one terminus as on the 
line of another railroad ‘at or near’ 
a specified place complies with the 
statute. New Jersey Cent. R, Co. v. 
Pennsylvania R. Co., 31 N. J. Eq. 475 
{rev on other grounds S2EINe Se a: 
755]; Warner v. Callender, 20 Oh. St. 
190. Compare Collier v. Union R. 
Co., 113 Tenn. 96, 883 SW 155 (holding 
that the phrase “at or near’ must re- 
ceive a reasonable construction). (3) 
A certificate of incorporation which 
described the proposed railroad as 
commencing at some point to be there- 
after designated in a specified town- 
ship and county and terminating at 
some point, to be designated, in a 
specified township of another county 
was not void for uncertainty. Callen- 


premises of one manufacturing estab- 
lishment to or near the premises of 
another manufacturing establishment 
in the same city indicates a private, 
rather than a public, use and the 
charter should be refused. In res 
utebuns. Transfer R. Co., I Pa. Co. 


83. Hyattsville v. Washington, 
etc., R. Co., 120 Md. 128, 87 A 828. 

84. Hyattsville v. Washington, 
etc., R. Co., supra. 

85. Hyattsville vy. Washington, 
ete., R. Co., supra. 

86. Hyattsville v. Washington, 
etc., R.:Co.,°122. Md. 660, 90 A 515; 
Hyattsville v. Wenn ete. Rs 


Co., 120 Md. 128, 87 A 828. 

fa] Taking evidence to determine 
sufficiency of designation.—W here the 
sufficiency of the designation, in the 
charter of a railroad company, of the 
termini of its road is attacked on the 
ground that the places named are out- 
side the state, the court should re- 
quire testimony to be taken to show 
how far the points named are from 
the state line and other evidence nec- 
essary to enable it to determine 


whether the beginning and ending of — 


the road within the state are made 
sufficiently certain by the charter as 
a whole. Hyattsville v. Washington, 
ete., R..Co., 120 Md. 128 87 A 828. 

87. Hyattsville v. Washington, 
etc., R. Co., supra. 

88. Trester v. Missouri Pac. R. Co., 
33 Nebr. 171, 49 NW 1110. 


89. Trester v. Missouri Pac. R. Co., 
supra. 
90. Peo. v. Second Dist. Public 


Serv. Commn., 171 App. Div. 366, 156 
NYS 1023 [rev on other grounds 227 
N. Y. 248, 125 NE 438]; Collier v. 
unio R. Co., 113 Tenn. 96, 838 SW 


Designation of termini see supra 
text and note 73. 

91. Collier v. Union R. Co., 113 
Tenn. 96, 83 SW 15 


420 [51 C.J.] 


through which the railroad is to pass should be stat- 
ed,®? and it is sometimes required that the route of 
a railroad through a city or town shall be designated 
in order that the company may obtain proper per- 
mission to occupy the streets over which it is in- 
tended to build the road.°* A statute requiring the 
charter to name the cities and towns through or near 
which the railroad is to run does not mean that every 
incorporated place through or past which the road 
is eventually laid out must be named,®* the object 
of such provision, like that of provisions requiring 
the termini to be specified,®® being merely to pro- 
cure a description of the general location and direc- 
tion of the proposed road;°° and, in any event, if a 
place which should be named is omitted the failure to 
name it may be cured by amendment of the charter.®* 
A more definite designation of the route than is re- 
quired by statute is mere surplusage and does not 
restrict the company to the route so designated.®® 

[§ 16] d. Acceptance of Charter.°® Where a 
railroad company is formed by a special charter,? 
the incorporation is not complete until the charter 
is accepted by the corporators.2, Upon due accept- 
ance, however, of a special act vesting designated 
persons with corporate powers and declaring them 
to be a corporation, the corporation is created eo 
instante,’ and acceptance of the charter is all that 
need be shown to prove corporate existence,* pro- 
vided the grant of corporate capacity is not subjéct 
to any conditions precedent.® : 

Mode and manner of acceptance. In the absence 
of any provision requiring it, the acceptance of a 
charter in any formal manner is not necessary.® So 
acceptance may be implied from the circumstances,” 
as where the act creating the corporation was passed 
at the request of the directors designated in the char- 
ter. Acceptance may also be implied from acts 
done in apparent reliance upon the eharter,® such 
as the organization of the company pursuant to its 


92. Piedmont, etc., R. Co. v. Speel- 
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Co., 104 La. 685, 29 S 312 (dictum; 


. 


[§§ 15-17 


provisions,!° the exercise of corporate powers,’* the 


‘construction and operation by the company of a 


part of its railroad,” the subsequent obtainment of 
an amendment to the charter,!* or other unequivocal 
acts,14 even though performed outside the territorial 
limits of the state by which the charter was grant- 
ed.1°. Without an organization of the corporation 
under the charter there can be no acceptance.*® 
Conditions or restrictions. As a general rule, 
when a charter is granted, whether it be one of crea- 
tion, or an amendment to a preéxisting charter, it 
must either be accepted or rejected as offered and 
without condition.17 Acceptance of the privileges 
conferred by the charter constitutes a submission to 
the restrictions and reservations accompanying the 


grant!® and to all conditions imposed thereby,*® and 


carries with it as well an assumption of all the du- 
ties and obligations imposed by general law, except 
as modified by the special charter.”° 

[§ 17] e. Organization Fee or Tax.?1. In some 
jurisdictions, under statutes so providing, a railroad 
corporation is required, for the privilege of organiza- 
tion in the state, to pay, usually to the state treasur- 
er, an organization fee or tax measured ordinarily 
by a specified percentage of the authorized capital 
of the company;?2 and a statute imposing such a 
tax which in terms applies to every corporation or- 
ganized and doing business under the laws of the 
state is applicable to railroad corporations, although 
they are not specifically referred to therein, unless 
the contrary intention appears.?* Unless otherwise 
provided by statute, however, failure to pay such 
tax does not prevent the company from being a cor- 
poration, although it may be prohibited from ecarry- 
ing on its business until the tax has been paid.*# 
Under such a statute a railroad company formed by 
the consolidation of two or more others is subject to 
the tax, even though the consolidating companies 
had paid taxes upon their original organization,?® 


Co., 83 Me. 440, 22 A 373. 


man, 67 Md. 260, 10 A 77, 293; Cal- 
lender v. Painesville, etce., R. Co., 11 
Oh. St. 516; Atlantic, etc., R. Co. v. 
Sullivant, 5 Oh. St. 276. 


98. Collier v. Union R. Co., 113 
Tenn, 96, 83 SW 155. 
94. Hyattsville v. Washington, 


ete., R. Co., 120 Md. 128, 87 A 828. 
95. See supra text and note 75. 
96. Hyattsville v. Washington, 

ete; Re CoO. supra: 

97. Hyattsville 
etc., R. Co., supra. 

98. Hayes v. Toledo R., ete., Co., 6 
Oh. Cir GENS 260,626 Oh. Circe 
395 [aff 70 Oh. St. 425 mem, 72 NE 
1165 mem]. 

{a] Names of townships through 
which a proposed railroad is to be 
extended are not required to be set 
forth in the articles of incorporation 
under a statute requiring the counties 
to be mentioned; and the naming of 
townships is mere surplusage, which 
does not limit the company to such 
townships nor prevent it from ex- 
tending its road into or through other 
townships of counties named in the 
articles. Hayes v. Toledo R., etc., Co., 
6 Oh) Cir Ct.N: |S. 281, 26-0Ob 1CinyCt- 
395 [aff 70 Oh. St. 425, 72 NE 1165]. 

99. Generally see Corporations §§ 
94-102, 110. 

1. Incorporation 
charter see supra § 11. 

2. Farnsworth v. Lime Rock R. 
Co., 83 Me. 440, 22 A 373; Seaboard 
Air Line R. Co. v: Olive, 142 N. C. 257, 


v. Washington, 


under special 


55 SE 263; Quinlan v. Houston, etc., 
R.Go., “89: Tex. 356, 34 SW W385 “See 
State v. New Orleans City, etc., R. 


but apparently treating a railroad 
company which had failed to accept 
its charter as a corporation de facto). 

3. Little Rock, etc., R. Co. v. Little 
Rock, ete., R. Co., 36 Ark. 6638. 

4. Roosa v. St. Joseph, etc., R. Co., 
114 Mo. 508, 21 SW 1124; St. Joseph, 
etc., R. Co. v. Shambaugh, 106 Mo. 
557, 17 SW 581. 

5. Conditions precedent to valid 
corporate existence see supra §§ 12+ 


15. 

6. Quinlan v. Houston, etc., R. Co., 
89 Tex. 356,.34 SW 738. 

7% Farnsworth v. Lime Rock R. 
Co., 83 Me. 440, 22 A 373; Bangor, etc., 
R. Co. v. Smith, 47 Me. 34. See also 
cases infra note 8. 

8 St. Joseph, etc., R. Co. v. Sham- 
baugh, 106 Mo. 557, 17 SW 581. 

9. See cases infra notes 10-15. 

10. Ohio, etc., R. Co. v. McPherson, 
35 Mo. 13, 86 AmD 128; Seaboard Air 
bine RR. ‘Co. v. “Olive, 142 N.C. 25%, 
55 SE 2638; Quinlan v. Houston, etce., 
R. Co., 89 Tex. 356, 34 SW 738. 

{a] Meeting of directors.—Accept- 
ance of the charter of a corporation, 
where the charter creates a corpora- 
tion in presenti and appoints a board 
of directors, is sufficiently shown by 
the meeting and proceedings of the di- 
rectors under the charter. Ohio, etce., 
R. Co. -v. McPherson, 35 Mo. 13, 86 
AmD 128. 

11. Lyons vy. Orange, etc., R. Co., 
32 Md. 18; St. Joseph, ete., R. Co. v. 
Shambaugh, 106 Mo. 557, 17 SW 581. 

12.: St. Joseph, etc., R. Co. v. Sham- 
baugh, supra. : 

13. Farnsworth v. Lime Rock R. 


14. Lyons v. Orange, etc., R. Co., 
32 Md. 18. 

15. Ohio, etce., R. Co. v. McPher- 
son, 35 Mo. 13, 86 AmD 128. 

16. Quinlan v. Houston, ete, R. 
Co., 89 Tex. 356, 34 SW 738. 

17. Lyons v. Orange, etc., R. Co., 32 
Md. 18. 

18. Peo. v. State Tax Commn., 247 
INFO, o LOOM NIE Ode 

Powers of railroad corporation as 


limited by restrictions of charter or 
statute see infra § 41. 


19. lyons: -v. Orancenretc.,) Rea. 
32 Md. 18. 
20. Cincinnati, ete., R. Co. v. Con- 


nersville, 170 Ind. 316, 83 NE 508 [aff 
cane S.¥336,. 31) S@tai93. 954) sieved 


157. 
License fee or tax for privilege of 
doing business as carrier see Carriers 


In general see Corporations § 


§ 48. 
22. See statutory provisions. 
23. State v. Northern Pac. R. Co., 


157 Wis. 73, 147 NW 219. 

24. Muehlenbeck v. Babylon, etce., 
Ri, Co., 26 Mise, 136;55° NYS) 1023. 

25. State v. Lesueur, 145 Mo. 322, 
46 SW 1075. Compare Peo. v. Fitch- 
burg R. Co., 129 N. Y. 654, 29 NE 959; 
Peo. v. New York, etc., R. Co., 129 N. 
Y. 474, 29 NE 959, 15° LRA 82) (both 
holding that, under a statute requir- 
ing such tax to be paid by every com- 
pany incorporated under the law of 
the state, a company formed by the 
consolidation of two domestic rail- 
road corporations in accordance with 
state law is subject to such tax, but 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 17-21] 


and where the property and franchises of a railroad 
company are sold under foreclosure and a new com- 
pany formed, it is liable for the tax;?° but the stat- 
ute has no application where there is merely a pur- 
chase of the property and franchises of one rail- 
road company by another.?? 

Foreign corporations. Under a statute requiring 
the payment of a tax, equal to the organization tax 
imposed upon domestic railroad companies, by all 
foreign corporations doing business within the state 
except those which have theretofore built lines of 
railroad into or through the state, a foreign company 
thereafter extending an existing line within the state 
becomes liable for the payment of the organization 
tax upon all that part of its capital employed in the 
state except such portion as was expended in the 
construction of the existing line.28 <A foreign rail- 
road corporation becoming a domestic corporation 
by filing a copy of its charter with the secretary of 
state, in accordance with a statute providing there- 


for, does not thereby become liable for the organiza- 


tion tax imposed upon domestic corporations at their 
formation.?® 

Amendment tax. Under a statute providing that, 
upon the filing by a railroad company of an amend- 
ment to its charter, it shall pay a tax based upon its 
authorized capital, a company filing an amendment 
not increasing ffs capital stock is not subject to such 
tax;®° and where by amendment the capital stock 
is increased, the tax is required to be paid upon the 
increase only, and not upon the original capital.3+ 

[§ 18] 3. Domicile.*2 In accordance with the 
rules applicable to corporations generally,?? a rail- 
road company is ordinarily deemed to be a resident 
of, or domiciled in, the place where its principal busi- 
ness is transacted. For some purposes it may be 
regarded as a resident of any city, town, or county 
in which it has an office or place of business,** or 
wherein its railroad is operated;*® but the rule is 
not of universal application,®’ and in the interpreta- 
tion of a statute will be applied only where such ap- 
a company formed by the consolida- 
tion of a domestic railroad corpora- 
tion with a,railroad corporation of 


another state whose legislature has 
sanctioned such consolidation as a 


60-63. 
33. 
34. 
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tions against company see infra §§ 


See Corporations §§ 408-419. 
Connecticut, 
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plication accomplishes the substantial purpose of 
the act.28 The residence or domicile of the corpora- 
tors or stockholders of the company has no bearing 
upon the question of its place of residence.*° 

[§ 19] 4. Capital and Stock*°—a. In General. 
Except as modified by special constitutional or stat- 
utory provisions relating to the capital and stock of 
railroad companies, the rules governing the capital 
and stock of corporations generally are applicable 
thereto.*? 

[§ 20] b. Issue and Distribution of Stock—(1) 
In General. In accordance with the rules applicable 
to corporations generally,*? stock of a railroad com- 
pany is properly issued and distributed to the per- 
sons in interest in the proportions of their respec- 
tive interests.42 Where receipts for payments made 
are surrendered and stock certificates accepted in ex- 
change for the principal amount thereof, no right 
exists to demand additional stock to the amount of 
the interest accrued on such payments.** 

[§ 21] (2) Consideration.4® In a number of ju- 
risdictions railroad companies are prohibited by con- 
stitutional or statutory provisions from issuing cap- 
ital stock except for money, labor, or property, and 
fictitious issues of stock are declared invalid.*® Such 
a provision does not require that the money, labor, 
or property received shall be of equal value in the 
market with the stock issued therefor,*”7 and in the 
absence of fraud the validity of the stock issued does 
not depend upon the question of such equality,*® 
although an exchange of new stock for stocks or 
bonds of lesser value is invalid.49 Under such a 
provision stock may be issued in exchange for out- 
standing bonds of the company,®® but an issue of 
paid-up stock as a bonus to purchasers or underwrit- 
ers of bonds of the company is invalid.®1 Notes se- 
cured by trust deeds conveying land may legally be 
accepted in payment for stock under such a provi- 
sion.°? Under a statute requiring lands taken in 
exchange for stock to be sold, the question of a rea- 
sonable time for such sale is one of fact.5? Stock 


370, 128 P 367, 48 LRANS 272. 

39. Connecticut, etce., R. Co. v.: 
Cooper, 30 Vt. 476, 73 AmD 3819. 

40. Stockholders and subscription 


CUCs aI EV wae Onn” Ve 


new corporation is not within the tax- 
ation statute and not liable for the 
tax thereby imposed). 

26. Peo. v. Cook, 110 N. Y. 443, 18 
NE 113 [aff 47 Hun 467, and aff 148 
we S. 397, 13 SCt 1645, 37 I. ed: /498; 


5AM Ss Dio te SCt 11507.38) laed: 
LOS]. 
[a] Constitutionality.—A statute 


imposing such a tax on a company so 
organized, after the passage of the 
act, by purchasers who purchased at 
a foreclosure sale made before its 
passage, violates no contract of the 
state and is not in violation of the 
constitution of the United States. 
Peo. v. Cook, 154 U.,S.. 512,, 14 SCt 
Ht pO we el CO 10a: LAS IAW Soo. U, 
13 SCt 645, 37 L. ed. 498 [aff 110 N. Y. 
443, 18 NE 1138 (aff 47 Hun 467)]. 

27. In re Opinion of Justices, 65 
N. H. 673, 23 A 620. 


2s: State v. Cook, 171:Mo. 348, 71 
SW 829. - 
29. State v, Tompkins, 48 S. C. 49, 


25 SE 982. 

Domestication of foreign railroad 
companies see infra § 55. 

30. St. Louis South Western R. Co. 
v. Tod, 94 Tex. 632, 64 SW 778. 

81. St. Louis South Western R. Co. 
v. Tod, supra. 

Increases of capital stock in gener- 
al see infra § 23. 

32. Jurisdiction and venue of ac- 


Jute requiring suits to 


Cooper, 30 Vt. 476, 73 AmD 319. 

35. Kimmerle v. Topeka, 88 Kan. 
870, 128 P 367, 48-LRANS 272; Old 
Homestead Water Co. v. Treyz, 202 
App. Div. 98, 195 NYS 723 [aff 234 
N. Y. 612, 188 NE 467]; Poland v. 
United Tract. Co., 88 App. Div. 281, 
Shen se 7 [lather | ONipo neue 7 ume mo) 
NE 1129 mem]; Hayes v. Seaboard 
Air Line R. Co., 98 S. C. 6, 81 SE 1102. 

36. Richardson v. Burlington, etc., 
R. Co., 8 Iowa 260; Levey v. Payne, 
200 App. Div. 30, 192 NYS 346; John- 
son v. Manhattan, etc., Tract. Corp., 
162 App. Div. 753, 147 NYS 965. 

37. Kimmerle v. Topeka, 88 Kan. 
S10 sL28 ee 36g, 438 LRANS272.— See 
Alvis v. Holbert, (Tex. Civ. A.) 238 
SW 730 (under a statute providing 
that the public office of a railroad 
company shall be considered the dom- 
icile of the company, the fact that 
a railroad runs through a county and 
maintains an agent therein does not 
show that it is domiciled in such 
county within the meaning of a stat- 
be brought in 
the county of defendant’s residence). 
Compare Hinchcliff,v. Clarke County 
Dist. Ct., 204 Iowa. 470, 215 NW 605 
(holding that a railroad company is 
a resident of the state in which it is 
incorporated and is a nonresident of 
any other state or a county thereof, 
although it operates through such 
county and may be suable there). 

38. Kimmerle vy. Topeka, 88 Kan. 


to stock see infra § 26-33. 


41. See Corporations §§ 498-751. 
re See Corporations §§ 517-551, 


Williams v. Bamberg, ete., R. 
Co.,, 128"S: C...281,- 12d S75. 

44. Louisville, etc., R. Co. v. Key- 
er, 7 Ky. Op. 50. 

45. Generally see Corporations §§ 
590-656. 

46. See constitutional and statu- 
tory provisions. 

47. Lake St. El. R. Co. v. Ziegter, 
99 Fed. 114, 39 CCA 481 [certiorari 
den 177 U. S. 695 mem, 20) SCt 1029 
mem, 44 Ll. ed. 946 mem]. 


48. Lake St. El. R. Co. v. Ziegler, 
supra. 
49. Pollitz v. Wabash R. Co., 167 


App. Div. 669, 152 NYS 803 [reh den 
170 App. Div. 903, 154 NYS 1140]. 
50. Pollitz v. Wabash R. Co., 167 
Fed. 145 [rev on other grounds 176 
Fed. 333, 100 CCA 1 (certiorari den 
218 U. S. 677 mem, 31 SCt 226 mem, 
54 L. ed. 1206 mem)]; Brown v. Bos- 


ton, etc. Ry Co: 9233) Massa sb 02enio4 
NE 322. 
SI; JWnion City Lumber 1 Com ve 


Traverse City, ete., R. Co., 170 Mich. 
205, 136 NW 463. 

52. Lumpkin v. Brown, (Tex. 
Commn. A.) 229 SW 498 [rev (Civ. A.) 
206 SW 217]; Blunt v. Walker, 11 
Wis. 384, 78 AmD 709. 

53. Taber v. Cincinnati, 


CtCyoekt. 
Co:, 15 Ind. 459. 
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issued for a consideration other than that permitted 
by law is void.°# 

[§ 22] (8) Exchange of Common for Preferred 
Stock.®* A provision in the articles of incorpora- 
tion of a railroad company for the exchange of com- 
mon stock for preferred stock is not modified or 
avoided by a statute requiring the approval by a 
public utility commission of every stock issue,’® but 
the obligation is imposed upon the company to use 
due diligence to obtain the commission’s approval 
of the issue of stock to be so given in exchange.°* 

[§ 23] ce. Increase of Capital Stock.°* In the 
exercise of its broad power to regulate railroad com- 
panies,®® the legislature has authority to enact stat- 
utes regulating the increase of their capital stock 
and prescribing the purposes for which and the con- 
ditions upon which such an increase may be made,°° 
in order to prevent secrecy of operation or the issu- 
ance of fictitious or watered stock.*t Where such a 
statute exists, the capital stock of a railroad company 
may be increased only in the manner and upon the 
conditions thereby prescribed ;°? and such a provi- 
sion is a restriction on a general statute permitting 
corporations by their by-laws to fix the amount of 
their capital stock.°? Under a statute providing for 
increases of stock only with the consent of a ma- 
jority of the stockholders, no distinction is to be 
made between holders of common and preferred 
stock, for such purpose,®* and the stock may be in- 
creased with the consent of the majority, without 
regard to the character of their stock.°> A statute 
prohibiting the issuance of preferred stock without 
the consent of all the stockholders does not prevent 
a railroad company which has issued preferred stock 
from increasing it in the manner provided by statute 
without such consent. Where two or more statutes 
relating to increases of capital stock each provide 
complete modes thereof, they will not be regarded as 
in conflict ;°* nor are they to be construed together.®§ 

Fees for increase. A statute requiring public 
utilities to pay specified fees for increases of their 
stock is applicable to railroad companies.°® 

[§ 24] d. Redemption of Stock.‘° Where stock 
of a railroad corporation is issued upon the condition 
that it may be redeemed by the company, the exer- 
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cise of the right to redeem is not subject to a gen- 
eral statutory provision permitting corporations to 
reduce their stock only with the consent of a ma- 
jority of the stockholders,’ and redemption may 
be made by the directors of the company as a cor- 
porate act.72 A redemption of stock does not con- 
stitute a violation of a statute prohibiting corpora- 
tions from purchasing their own stock.** 

[§ 25] e. Expenditure of Capital upon Railroad. 
In some jurisdictions, under statutes so providing,’ * 
a railroad company is required to expend a certain 
percentage of its capital upon the road within a 
specified time;7* but a failure to make such expen- 
diture within the required time cannot be asserted 
collaterally.7° Such a provision has been held to 
apply to a railroad company formed by the consoli- 
dation of others.7” 

[§ 26] 5. Subscriptions to Stock; Rights and Lia- 
bilities of Stockholders—a. Preliminary Statement. 
In the absence of special statutory provisions ap- 
plicable to railroad companies, subscriptions to the 
stock of such companies’® and the rights and lia- 
bilities of stockholders thereof*® are governed by 
the rules relating to corporations generally.*°® 

[§ 27] b. Subscriptions*:—(1) In General. In 
general, any liability for the price or value of the 
stock of a railroad company must be founded upon 
a valid contract, express or implied.$* In general, 
however, no formal acceptance by the company of 
a subscription is required,** and failure to reject a - 
subscription renders the contract sufficiently mutual 
to be effective.S* A contract with a railroad com- 
pany to construct a railroad in return for an agreed 
amount of stock does not constitute a subscription 
for such stock so as to render the contractor liable 
for the par value thereof.*® 

Validity. A subscription is not invalid or unen- 
forceable because at the time it is made the issuance 
of stock subseribed for has not been approved by a 
state railroad commission or publie utility commis- 
sion, where required by law, provided such approval 
is subsequently given.*® Where a subscription con- 
tract is not conditioned upon construction or com- 
pletion of the road, failure of the company or its 
inability to carry out its purpose does not release 


245, 44 L. ed. 305]; Ontario, etc., R. 


99 Fed. 114, 39 CCA 431 [certiorari } 54 ed. 1206 mem)]. Co. v. Canadian Pac. R. Co., 14 Ont. 
den at a SA are Boe pe SCt 1029 ee Pollitz v. Wabash R. Co., su-| 432. 
mem, . ed. mem]. pra 76. Th b it ‘ 
as Generally see Corporations § Pollitz v. Wabash R. Co., su-| R. Co., Tc as £0020 Newcastle, eae 
; pra. 
56. ete., R. Jackson vy. Pittsburgh, etce., ets ‘Rio Grande Western R. Co. v. 


Marony v. Wheeling, 
€o!, 33... (2d) 916. 

Approval of public utility commis- 
sion to issuance of stock see Public 
Utilities § 96. 

57. Cheatham v. Wheeling, etc., R. 
Co., 37 F. (2d) 593; Marony v. W'heel- 
ine, ete., kk. Co., 33H ...(2d) 2916, 

58. Generally see Corporations §§ 
723-751. 

Regulation by public utility com- 
mission of issuance or increase of 
stock see Public Utilities § 96. 

59. Power to regulate in general 
see infra § 72. 

60. State v. Great Northern R. Co., 
100 Minn. 445, 111 NW 289, 10 LRANS 
250. 

61. State v. Great Northern R. Co., 


. Chartiers Connecting R. Co., 1 
Pa. Co. 270. 

63. Union R. Co. v. Sneed, 99 Tenn. 
1, 41 SW 364, 47 SW 89. 

64. Pollitz v. Wabash R. Co., 167 
Fed. 145 [rev on other grounds 176 
Fed. 333, 100 CCA 1 (certiorari den 


67. 
R. Co., 193 Ind. 157, 1389 NE 320 [su- 
perseding op. 132 NE 710]. 

68. Jackson v. Pittsburgh, ete., R. 
Co., supra. 

69. Chicago, ete., R. Co. v. Emmer- 
son, 327 Ill. 574, 158 NE 857, 57 ALR 
664 [certiorari den 277 U. S. 601 mem, 
48 SCt 562 mem, 72 L. ed. 1009 mem]. 

Railroad company as public utility 
see supra § 7. 

Tax or fee for amendment to char- 
ter see supra § 17. 

70. Generally see Corporations § 


71. Mannington v. Hocking Valley 
,_ 183 Fed. 133. 

72. Mannington v. Hocking Valley 
R. Co., supra. 

73. Venner  v. Public Utilities 
Commn., 302 I1l..232, 134 NE 17. 

74. See statutory provisions. 

75. See Thornburgh v. Newcastle, 
etce., R. Co., 14 Ind. 499; Rio Grande 
Western R. Co. v. Telluride Power, 
etc., Co., 16 Utah 125, 51 P 136 [writ 
of error dism 175 U. S. 639, 20 SCt 


Teliuride Power, etc., Co., 16 Utah 125, 
61 -P 136 [writ of error dism 1Gd Ws s 
639, 20 SCt 245, 44 L. ed. 305]. 

78. See Corporations §§ 752-1032. 

79. See Corporations §§ 1264-1798. 

80. See cases infra §§ 27-33. 

81. Subscription to stock as con- 
dition of valid organization see su- 
prass 3. 

Subscriptions and contributions in 
oe Aas railroad company see infra §§ 

82. Bostwick v. Young, 118 App. 
Div. 490, 108 NYS 607 [aff 194 N. Y. 
516 mem, 87 NE 1115 mem]. 

83. Smith v. Hollett, 34 Ind. 519. 

84 Connecticut, ete, R. Co. v. 
Bailey, 24 Vt. 465, 58 AmD 181. 

85. Bostwick v. Young, 118 App. 
Div. 490, 103 NYS 607 [aff 194 N. Y. 
516 mem, 87 NE 1115 mem]. 

86. Leelanau Transit Co. v. Hou- 
dek, 239 Mich. 101, 214 NW 142. 

Approval by public utility commis- 
sion of issuance of stock or securi- 
ties see Public Utilities § 96. 
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the subscribers ;87 and, in the absence of any fraud 
inducing it, a subscription is not rendered invalid 
by the fact that the stock subscribed for is value- 
less.88 Where an otherwise unconditional subscrip- 
tion is made in reliance upon an agreement which is 
outside the authority of the records,®® such as that 
the subscriber will be awarded a contract for the 
construction of the railroad,®® the subscription is 


valid, although the agreement is not binding upon’ 


the company and cannot be enforced. 
Effect. Unless otherwise provided by statute,®? 
one who subscribes to the stock of a railroad com- 
pany prior to its organization becomes liable there- 
on as soon as the company is organized.°? A sub- 
seription creates a debt against the subscriber for 
any unpaid balance thereof,®* and an assignment or 
transfer of the stock by him does not relieve him of 
such liability without the consent of the directors.** 
The breach of a subseription contract by either party 
renders him lable in damages to the other party.°® 
Delivery of certificates. Under a statute provid- 
ing for the delivery of certificates of stock to sub- 
seribers when payment therefor has been fully made, 
a subseriber is not entitled to have delivery until 
he has paid the full amount of such subscription.®® 
[§ 28] (2) Payment of Subscription or- Part 
Thereof. Where the statute requires a specified por- 
tion of the amount of a subscription to the stock of 
a railroad company to be paid at the time of sub- 
seribing, no subseription is valid until the required 
portion has been paid,°* and must be deemed provi- 
sional or conditional pending such payment;°® but 
actual payment at any time made with intent to 
effectuate and complete the subscription is sufficient 
therefor.°® Such a statute has been held to relate 
to subscriptions made after organization of the com- 
87. McMillan v. Maysville, ete, R. 
eee 15 B. Mon. (Ky.) 218, 61 AmD 
Conditional subscriptions see infra 
29. subscription. 


88. Lynch v. Hastern, etc., R. Co.,| Pac. R. Co., 
57 Wis. 430, 15 NW 748, 825. eee 
89. See cases infra note 90. 
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thereof, a taxpayer is not entitled to 
demand or receive a certificate of 
stock for the amount paid by him 
where the county had 
Spurlock v. Missouri] Co., 
90 Mo. 199, 2 SW 219. 
Beach v. Smith, 
[aff 28 Barb. 254]. 
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pany as distinguished from those required as a con- 
dition to its valid organization.? 

[§ 29] (8) Conditional Subscriptions.’ Unless 
restricted by statute or its charter, the promoters or 
officers of a railroad company have the right to re- 
ceive subscriptions to its stock conditioned upon such 
terms as may be accepted or agreed upon;* and as 
soon as the condition has happened or been per- ° 
formed the subscription becomes binding and en- 
forceable.t Where the time within which the con- 
dition is to be performed is not specified, a reasona- 
ble time is allowed therefor.® A subseription condi- 
tioned upon the completion of the railroad does not 
become absolute so long as a necessary bridge is un- 
completed, although rolling.stock is being transport- 
ed by a ferry pending the completion of the bridge.® 

Purpose of subscription. The mere recital in a 
subseription of the purpose for which the capital is 
subscribed,’ as for the construction or extension of 
the railroad to a specified point,* does not make the 
subseription conditional. 

Parol evidence is not admissible to show that a 
subscription absolute on its face was made upon a 
condition.® 

[§ 30] (4) Interest on Subseripeones In some 
jurisdictions statutes. provide for the payment by 
railroad companies of interest upon amounts paid 
for stock up to the time of making the first divi- 
dend.1° Under such a statute interest runs only 
from ae time at which payment is made to the com- 
pany. 

[§ =i c. Stockholders1?—(1) Rights’ and Liabil- 
ities in General. As in the case of other corpora- 
tions,?® the stockholders of a railroad company have 
the final control of its affairs,1+ and a provision in 
its charter for government directors does not abro- 


made, make a valid contract for a 
sale of its stock conditioned upon 
the building of the latter route. 
Portage County v. Wisconsin Cent. R. 
121 Mass. 460. (2) Location of 
road in general see infra §§ 122-165. 
30 N. Y. 116 4 Smith v. Hollett, 34 Ind. 519. 
5. Smith v. Hollett, supra. 


not paid its 


90. Wilson v. Ginty, 3 Ont. A. 98. Beach v. Smith, supra. 6. Garner v. Hall, 122 Ala. 221, 25 
124; Newman v. Ginty, 29 U. C..C. 99. Beach v. Smith, supra. S 187. 
PP. (Ont.) 34; Fone Whitby, etc., R. 1. Ogdensburgh, ete., R. Co. v. 7. New Albany, ete, R. Co. v. 
Co. v. Jones, 31 U. C. Q. B, (Ont.) 170.| Frost, 21 Barb. (N. Y.) 541. Pickens, 5 Ind. 247. 
But see Bullivant v. Manning, 41 U.C. Payment of portion of stock as con- 8. New Albany, ete, R. Co. v. 


Q. B. (Ont.) 517 (where such a sub- 
scription was treated as made upon 2 
the condition that the contract should 


Conditions 


dition to organization see supra § 13. 
attached to 


Pickens, supra. 


sub- CH Leach, 


be awarded to the subscriber, and as 
becoming not binding upon him when 
the condition failed). 

91. See statutory provisions. 

{al In Missouri, under Rev. St. 
(1899) § 1034, a subscription to the 
stock of a railroad company to be 
thereafter organized is not valid or 
binding unless the subscriber subse- 
quently signs the articles of incor- 
poration or the stock book of the 
company. Shelby County R. Co. v. 
Crow, 137 Mo. A. 461, 119 SW 485. 

92. Lowville, ete., R. Co. v. Elliott, 
115 App. Div. 884, 101 NYS 328 [aff 
196 N. Y. 545 mem, 89 NE 1104 mem]. 

93. Ewin v. Cincinnati, etc., R. Co., 


2 Oh. Dec. (Reprint) 198, 2 WestL 
Month 41; Graff v. Pittsburgh, etc., 
R. Co., 31 Pa. 489. 

94. Graff v. Pittsburgh, etc. R. 
Co., supra. 

95. Scarce v. Indiana, etc., R. Co., 
L-Ind: 193. , 


96. Spurlock v. Missouri Pac. R. 
Co., 90 Mo. 199, 2 SW 219. 

[a] Rule applied. —Where a coun- 
ty subscribed to the stock of a rail- 
road company, and issued certificates 
to persons paying the taxes levied for 
the amount due on such subscription, 
‘which certificates entitled the tax- 
payers to receive stock for the amount 


* 


scriptions or grants of public aid see 
infra §§ 106-111. 118-120. 

3. Ky.—MeMiillan  v. 
oes RuiCo:s 15) Be Mon. 

1 

Mass.—Portage County v. Wiscon- 
sin Cent. R. Co., 121 Mass. 460. 

Ss. C-Cheraw, ete., R. Co. v. Gar- 
land, 14 S. C. 

Vt. fa A 0 eee eh Rag Cov V. 
Langdon, 45 Vt. 137 

Ont.—Bullivant v. Manning, 41 U. 
C2. @5B oie 

See also Milwaukee, etc., R. Co. v. 
Field, 12 Wis. 340 (holding that a 
subscription for stock is not invalid 
because it contained conditions that 
it should not be payable until needed 
for the construction of a certain por- 
tion of the railroad, and that the 
amount paid should be applied solely 
to the construction of such portion 
of the road and should draw interest 
until a certain portion of the road 
should be completed). 

[a] Location of road.—(1) A rail- 
road company having under its char- 
ter a right to construct its road be- 
tween two places by a circuitous 
route and intending to apply to the 
legislature for authority to construct 
a more direct route between these 
places may, before such authority is 
obtained or any location thereof is 


Maysville, 
218, 61 AmD 


etc., 


eee Carolina R. Co. v. 
49 N. C. 34 

10. See es provisions. 

11. Louisville, ete., R. Co. v. Hart 
County, 116 Ky. 186, 75 SW 288, 77 
SW’ 361, 25 KyL 395. 

[a] Rule applied.—Where a coun- 
ty subscribed to the stock of a rail- 
road company and issued bonds in 
payment of the subscription, interest 
upon such subscription began to run 
only from the date of the delivery of 
such bonds to the company, and not 
from the date of issue, although the 
bonds bore date anterior to that of 
delivery. Louisville, ete., R. Co. v. 
Hart County, 116 Ky. 186, 75 SW 288, 
77 SW 361, 25 Kyl 395. 

12. Consent of stockholder to: 
Consolidation of railroad company see 

infra § 820. 

Lease of road see infra § 499. 

Rights in particular circumstances: 
Consolidation of railroad companies 

see infra § 820. 
wee of railroads see infra §§ 526-— 


Purchase by bondholders at foreclo- 
sure sale see infra § 813. 

Right of original stockholder to take 
Aes after foreclosure see infra § 
13. See Corporations § 1284 et seq. 
14. Union Pac. R. Co. v. Chicago, 

etc., R. Co., 163 U. S. 564, 16 SCt 1173, 


424 [51 C.J.] 


gate their rights.15 In some jurisdictions, under 
statutes so providing,?® the stockholders of a rail- 
road company are lable for all debts owing to la- 
borers or servants for services performed for the 
company;?7 but an independent contractor for the 
construction of the railroad is not a laborer or serv- 
ant within such a statute.1§ 

[§ 32] (2) Meetings. Unless otherwise provided 
by statute,?® stockholders present at a regular an- 
nual meeting may transact the business of the meet- 
ing, including the election of officers and directors, 
even though a majority in interest or in number of 
stockholders is not present.2° Where a railroad 
company is incorporated in two or more states, a 
stockholders’ meeting held in one of them and con- 
ducted in accordance with its laws is regular and 
valid,?! although the laws of another of such states 
require such meetings to be differently conducted.?? 

[§ 33] (8) Actions between Stockholders.** In 
an action by a minority stockholder of a railroad 
company against a majority stockholder wherein un- 
fair and improper management of the company is 
alleged, the burden of proof is on plaintiff;?* but 
as to specific contracts made with the company by 
a managing stockholder, the burden is on him to 
show the fairness and justness of his dealings.?° 

[§ 34] 6. Officers and Agents?°—a. In General. 
Except as otherwise provided by special statutory 
or charter provisions, general rules*? govern as to 
questions relating to the officers and agents of rail- 
road companies.”® 

{§ 35] b. Election or Appointment and Qualifi- 
cation. The election or appointment and qualifica- 
tion of officers and agents of railroad companies are 
governed by the rules applicable to corporations gen- 
erally, in the absence of special statutory or charter 
provisions.*° 

Of directors. Where directors are required by 
statute or charter of the company to be stockhold- 


41 L. ed. 265. 
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Michigan Cent. R. Co., supra. 


ers, the fact that stock was transferred to one for. 


the express purpose of qualifying him as a director 
does not prevent him from holding that office;*° and 
under a statute rendering ineligible as a director one 
who is a stockholder of, or interested in, another 
company, an employee of such another company is 
not disqualified to be a director.*! Under a consti- 
tutional or statutory provision permitting only res- 
idents of the state to be directors, a nonresident who 
receives more votes than any other candidate is not 
entitled to be a director or to act as such on the theo- 
ry that his election is valid until declared invalid by 
a direct proceeding by the state;** but in such case 
no new election is necessary and the resident receiv- 
ing the most votes should be declared elected.** 
Such a provision has no application to an interstate 
company organized prior to its adoption.** <A ean- 
didate receiving a lesser number of votes than an- 
other is not entitled to be declared elected in place 
of such other on the ground that the latter is a direc- 
tor of other railroads and is thereby ineligible un- 
der a statute prohibiting interlocking. directorates, 
except with the approval of the interstate commerce 
commission, where the commission has not refused 
its permission.®° 

[§ 36] c. Powers and Authority®®—(1) In Gener- 
al. Broadly speaking, for ordinary purposes the 
authority of a railroad company is vested in its 
board of directors,?* and, except as otherwise pro- 
vided by statute or charter, the power of its offi- 
cers and agents depends upon the action of the di- 
rectors in conferring power upon them,?® subject to 
the qualification that an officer or agent who has or 
is given authority to do particular acts has implied 
power to do whatever is reasonably necessary to per- 
form his duties.*® Accordingly, one dealing with 
an officer or agent is ordinarily charged with the duty 
of ascertaining his authority to bind the company,é° 
and the burden of proving such authority rests upon 


ern R. Co., 211 Mo. A. 265, 2 SW (2a) 


15. Union Pac. R. Co. v. Chicago, 26. Officers and agents: 185. 
etc., R. Co., supra. Generally see Corporations §§ 1799- 36. Cross references: 
16. See statutory provisions. 2073 Of officers and agents of corpora- 


17. Boutwell v. Townsend, 37 Barb. 


Admissions by as evidence see Corpo- 


tions generally see Corporations §§ 


(N. Y.) 205 (Gen. R. Act [1850] § 102, rations, §§ 2337-2346; Evidence §§ 1841-1865. 

rendering stockholders of railroad 464, 465. Powers of railroad companies see in- 
companies liable for all debts owing | Authority of agent as to carriage of fra §§ 41-43. 

to laborers or servants for services goods see Carriers §§ 297-303, 314- 87. Kansas City, etc. 'R. Co. v. 
performed for the company, was in- 316. Sweetwater, 104 Tex. 329, 137 SW 


tended to secure the daily earnings of 


the workmen and operatives of the 688-709. 


Mortgagees and trustees see infra §§ 


IVT [rev 62° Tex (Civ, A240 irs isin 
251]; Midland, ete., R. Co. v. Midlan@ 


186 31-36 


road, and not the claims of all persons 
who performed labor and services for 
the company; and a complaint in an 
action against a stockholder to en- 
force his liability must expressly 
show that the cause of action was due 
and owing to a laborer or servant of 
the company for services performed 
for the company). 

18. Aikin v. Wasson, 24 N. Y. 482. 

19. See statutory provisions. 

{a] In Massachusetts, under St. 
(1906) c 463 pt II § 33, no legal meet- 
ing of the stockholders of a railroad 
company can be held without a major- 
ity of the stock being represented. 
Brown v. Boston, ete, R. Co., 233 
Mass. 502, 124 NE 322. 

20. Sylvania, etc., R. Co. v. Hoge, 
129 Ga. 734, 59 SE 806. 

21. Brown v. Boston, etc., R. Co., 
233 Mass. 502, 124 NE 322. 

22. Brown v. Boston, etce., R. Co., 
supra. 

23. Generally see Corporations §§ 
1347-1353. 

24. Continental Securities Co. vy. 
Michigan Cent. R. Co., 16 F. (2d) 378 
{certiorari den 274 U. S. 741 mem, 47 
Sct 587 mem, 71 L. ed. 1320 mem]. 

25. Continental Securities Co. v. 


Power of to employ medical or surgi- 
cal aid for injured person see Agen- 
ey § 309; Corporations §§ 2286-2289. 

Regulations as to employees see in- 
fra §§ 902-910. 

Sea see Master and Servant 39 

bead fohio), ath 
27. See Corporations §§ 1799-2073. 
28. See cases infra §§ 35-40. 
29. See cases infra notes 30-35. 
rane Rcd see Corporations §§ 1799- 


18 

30. Peo. v. Diesterweg, 193 Ill. A. 
360 [aff 269 Ill. 602, 109 NE 1055]; 
Peo. v. Lihme, 193 Ill. A. 357 [aff 269 
Ill. 602, 109 NE 1055]. 

31. Devou v. Cincinnati Interter- 
minal’ R; Co.,'.29 Oh; Cir. Ct, 113; 

32. Meyer v. St. Louis South West- 
orn R. Co., 221 Mo, A. 265, 2 SW (2d) 
185. 

33. Meyer v. St. Louis South West- 
ern R. Co., supra. 

34. Venner v. New York Cent., etc., 
R. Co., 177 App.” Div..296, 1649 NYS 
626 [aff 94 Mise. 671, 158 NYS 602, 
and aff 226 N. Y. 583 mem, 123 NE 
893 mem (certiorari den 249 U. S. 617 
mem, 39 SCt 391 mem, 63 L. ed, 803 
mem) J. 

35. Meyer v. St. Louis South West- 


pha Ng Co., (Tex. Civ. A.) 216 SW 

Powers of directors see infra § 37. 

38. Clinton, ete., R. Co. v. Kernan, 
10 Rob. (la.) 174; Kansas City, ete., 
R. Co. v. Sweetwater, 104 Tex. 329, 137 
SW 1117 [rev 62 Tex. Civ. A. 242. 131 
SW 251]; Midland, etc., R. Co. v. Mid- 
land Mercantile Co., (Tex. Civ. A.) 216 
SW 627. 

Powers of particular officers and 
agents see infra § 387. 

39. Houston, etc., R. Co. v. Jones, 
(Tex. Civ. A.) 1 SW (2d) 743. 

40. Iowa.—Carson v. Chicago, etc., 
R. Co., 181 Iowa 310, 164 NW 747. 

Pa.—Mahoning Valley Bread Co. y. 
Palen ore, etc.) Rs Co.,) 83, Pa. "Super: 

Tex.—Missouri, ete, R. Co. v. 
Faulkner, 88 Tex. 649, 32 SW 883 [rev 
(Civ. A.) 31 SW 543]. 

Vt.—Langdon v. Vermont, ete. R. 
Co., 53 Vt. 228. 

Va.—Atlantic Coast Line R. Co. v. 
A. M. Walkup Co., 132 Va. 386, 112 
SE 663. 

[a] “Assistant.”—-The designation 
of an agent of a railroad company as 
“assistant,” such as an assistant en- 
gineer, imports subordination to an- 


ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the person asserting it.44 However, as in the case of 
ether agents,*? the rights of persons dealing with an 
agent of a railroad company depend not upon the 
actual limitations placed upon his power by his su- 
periors, but upon the apparent scope of his author- 
ity,*® and such persons are not bound to take notice 
ef private instructions given to or restrictions im- 
posed upon one who has been put forward as a gen- 
eral agent.** In general, the mere fact that an agent 
assumes authority does not authorize others to be- 
lieve that he possesses it rightfully,*® it being the 
conduct of the company and not that of the agent 
which determines the apparent scope of his author- 
ity;4® but when a communication has heen ad- 
dressed to the company, the individual responding 
thereto and assuming to represent the company will 
be presumed to be the proper officer therefor, until 
the contrary appears.*? 

Fraudulent acts. An act of an agent done in pur- 
suance of a conspiracy to defraud third persons. to 
whom the railroad company owes no duty is not 
within the scope of his employment or binding upon 
the company,#® unless it has knowledge of facts from 
which it could reasonably anticipate the wrong to 
such persons.*® 

Mistake of fellow agent. The railroad company 
cannot escape liability upon a contract made for 
it by an authorized agent merely because such agent 
relied upon mistaken information furnished him by 
another agent of the company.®® 

Officers of lessee company. An officer or agent of 
a railroad company by whom a, railroad is leased can 
bind only his own company and not the lessor or 
owning company.°? 

Ratification. The acts of an officer or agent of a 
railroad company may be ratified by it in accordance 
with the ordinary rules respecting ratification ;>? 
and the company is responsible for the agent’s acts 
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when ratified.>* . 

[§ 37] (2) Of Particular Officers and, Agents. 
Except as may be otherwise provided by statute®* 
or the charter of a railroad company, or by regula- 
tions.and by-laws duly adopted,®® the. powers and 
functions of the respective officers and agents of such 
company are governed by the rules applicable to 
corporations generally.°® 

Directors. While the general authority over a 
railroad company is treated for most purposes as 
vested in its board of directors,®’? the power of di- 
rectors is derivative only and in order to bind the 
company they must keep within the scope of the au- 
thority conferred upon them by the stockholders.®? | 
The directors cannot bind the stockholders without 
their assent to duties or responsibilities not cognate 
to the ends and purposes of the company’s organiza- 
tion;°® nor in general can they bind the company 
by oral declarations or promises.®® Subject to such 
qualifications, the directors may appoint the neces- 
sary officers and agents of the company, and provide 
for their compensation,®! and may contract for the 
construction or reconstruction of the road.®? A con- 
tract made by a single director is ordinarily not bind- 
ing upon the company,®? even though he owns a 
majority of its stock;%* but where one has been 
designated as managing director he may bind the 
company by his acts.°* 

President. By common usage the president of a 
railroad company is treated as its executive head,®® 
and he may perform for the company, without spe- 
cial or express authority, such ordinary routine acts 
as are incident to the execution of the trust reposed 
in him,°®* and direct the performance of such acts 
by subordinate employees.°® He has no authority, 
however, merely by virtue of his office, to locate or 
contract for the location of the road or its termini,®® 


other, and persons dealing with him 
are upon inquiry as to: the scope of 
his authority. Carson v. Chicago, etc., 
R. Co., 181 Iowa 310, 164 NW 747, 

41. Hornick v. Union’ Pac. R. Co., 
85 Kan. 568, 118 P 60, 38 LRANS 826, 
AnnCas1913A 208. 

42. See Agency §§ 211-215. 

43. Ky.—Cincinnati, etc., R. Co. v. 
Ashurst, 124 SW 308. 

Mich.—McDonald v. New York Cent. 
R. Co., 227 Mich. 579, 199 NW 375. 

ears —Malmstrom v. Gulf, etc., R. 

(Civ. A.) 188 SW 453. 

Con —Atlantie Coast Line R. Co. v. 
ae Walkup Co., 132 Va. 386, 112 SE 

Wash.—Brace v. Northern Pac. R. 
Co., 63 Wash. 417, 115 P 841, 38 LRA 


NS 1135. 
44. Cross v. Atchison, etc., R. Co., 
141 Mo. 132, 42 SW 675; Southwest 


Missouri Electric R. Co. v. Missouri 
Pac. R. Co., 110 Mo. A. 300, 85 SW 966. 

45. Mirodias v. Southern Pac. Cos 
38 Nev. 119, 145 P 912. 

46. Mirodias v. Southern Pac. Co:; 
supra. 

47. "New York, etc:, R. Co. v. Cella, 
88 Conn, 515, 91 "A 972, AnnCas1917D 
590. 

48. Western Weighing, etc., Bu- 
reau v. Armstrong, (Tex. Commn. A.) 
288 SW 119 [rev (Civ. A.) 281 SW 
244]. 

AN Western Weighing, Bu- 
reau v. Armstrong, supra. 

50. Southern R. Co. v.. Birmingham 
Rail, etc., Co., 210 Ala. 540, 98 S 727. 

51. Blackwood Bes ie Co. v. Public 


ete., 


Service Corp., 91 N. J: Eq. 220, 109 A 
820. 
52. Ala.—Southern R. Co, 


Huntsville Lumber Co., 191 Ala. 333, 
67S 695. 
Ark.—Graham v. Jonesboro, ete., R. 


Co., 111 Ark. 598, 164 SW 729. 

Ga.—Bridwell v. Gate City Termi- 
nal Co., 127 Ga. 520, 56 SH 624, 10 LRA 
NS 909 [foll Volberg v. Gate City Ter- 
minal Co., 127 Ga. 537, 56 SE 991]. 

Tll.—Klineck v. Chicago City R. Co., 
177 Ill. A. 165 [aff 262 Ill. 280, 104 NE 
669, 52 LRANS 70, AnnCas1915B 177]. 

Okl.—Atchison, ete., R. Co. v. Kin- 
kaid, 30 Okl. 699, 120 P 963. 

Tex.—Kansas City, etce., R. Co. v. 
Sweetwater, 104 Tex. 329, 137 SW 1117 
[rev 62 Tex. Civ. A. 242,131 SW 251]. 

Va.—Atlantic Coast Line R. Co. v. 
A. M. Walkup Co., 132 Va. 386, 112 SE 
663. 

Ratification generally see Agency 
§§ 77-146. 

53. Starnes v. Raleigh, ete., R. Co., 
170° N. C,, 222, 87 SH 43; Branson v. 
Oregonian R. Co., 10 Or. 27 

54. See statutory provisions. 

[a] In Georgia, under Code § 971, 
while the Western Atlantic Railroad 
Company was the property of. the 
state, its superintendent had no power 
to make contracts involving more 
than three thousand dollars without 
the written approval of the governor. 
Gere vy. Western, etc., R. Co., 

198 


Ga. ¢ 

{b] In Indiana, under Burns Rey. 
St. (1894) §§ 5145, 5147 (Rev. St. 
[1881] §§ 3895, 3897) the president, 
vice president, secretary, and treas- 
urer of a railroad company selected 
by it through its board of directors 
and invested with ostensible author- 
ity are general officers and may make 
any contract within the scope of the 
corporation. Bedford Belt R. Co. v. 
McDonald, 17 Ind. A. 492, 46 NE 1022, 
60 AmSR 172, 

55. See Corporations §§ 426-488. 

56. See cases infra notes 57 et seq. 

Generally see Corporations §§ 1841— 


1865. 

57. See supra § 36. 

58. Dows yv. Chicago, ete., R. Co., 7 
F. Cas. No. 4,048. 

59. Chicago, etc., Co. v. Des 
Moines Union R. Co., Oba U.S. 196, 41 


SCt 81, 65 L. ed. 219 [mod 254 Fed. 
927, 166 oo 289]; Dows v. Chicago, 
etc., R. Co. 7 F. Cas. No. 4,048 

60. Dows v. Chicago, etc., R. Co., 
supra. 

61. Allen v. Ontario, etc., R. Co., 
29 Ont. 510; Falkiner v. Grand Junc- 
tion R. Co., 4 Ont. 350; Reynolds v. 
Whitby R. Co., 26 Grant Ch. (Ont. ) 
519. Compare Michie v. Brie, ete., R. 
Co., 26 U. C. C. P. (Ont.) 566 (holding 
that the provisional directors of a 
railroad company, who have not the 
full power of directors elected by 
stockholders, cannot appoint one of 
their number, without his resigning 
from office, aS provisional secretary 
and treasurer). 

62. State v. Baltimore, ete ReCoy 
6 Gill (Md.) 363. 

63. Allemong v. Simmons, 124 Ind. 
199, 23 NE 768; International, ete., R. 
Co. v. Anderson County, (Tex. Civ. A.) 
174 SW 305 [aff i246 U. S. 424, 38 SCt 
370, 62 L. ed. 807]; Hamilton, ete. R. 
Co." v. Gore Bank, 20 Grant Ch. (Ont.) 

64. Allemong v. Simmons, 124 Ind. 
199, 23 NE 768. 

65. Whitehead v. Buffalo, ete, R. 
Cou Grant Chi (Onts)rsote 

66. Chicago, etc., R. Co. v. Cole- 

, 18 Ill. 297, 68 AmD 544. 

Chicago, etc., R. Co. v. Cole- 
man, supra. 
Bogart v. New York, etc, R. 
Co., 118 App. Div. 50, 102 NYS 1093 
[aff 191 N. Y. 550 mem, 85 NE 1106 
mem]. 


69. Bridwell v. Gate City Terminal 
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or stations, offices, shops, or roundhouses,’° to in- 
voke the right of eminent domain,’! to contract for 
the construction of the road,*? to execute a mortgage 
on the property of the company,’?” or to sell or con- 
vey land belonging to the company.*? 

Vice president. The vice president, like the presi- 
dent,’* has general and discretionary authority by 
virtue of his office to carry out his ordinary and rou- 
tine duties without express authorization by the 
directors;*° but he has no power to bind the com- 
pany by any act or contract not authorized by the 
by-laws,’® and when acting in the place of the presi- 
dent he has no implied authority beyond that pos- 
sessed by the president.*? 

General superintendent or manager. The general 
superintendent or general manager of a railroad 
company may bind it by such acts and contracts as 
are within the general scope of his ageney and in- 
cident to his duties,’* as by a contract for fencing 
the right of way,’® or an offer of an award for the 
apprehension of persons obstructing the railroad ;*° 
but he has no power to sell property of the company 
without authority from the directors.®? 

Division superintendent. The authority of the 
superintendent or assistant superintendent of a di- 
vision of a railroad to dispose of perishable freight 
stopped in transit by an emergency is inferabie with- 
out evidence.*? But he has no implied authority to 
bind the company by an agreement to give life em- 
ployment to an employee of the company in settle- 
ment of a claim for personal injuries.** 

General attorney. Where the general attorney of 
a railroad company has power to employ local at- 
torneys, the employment by him of a local attorney 
at a yearly salary or retainer is within his apparent 
authority, and binding on ‘the company,’* even 
though he had private instructions to make no such 
contract, where such instructions were not known 
to the attorney employed.®® 

Railroad physician or surgeon.8* The physician 
or surgeon in charge of a hospital maintained by a 
railroad company for its employees has no authority 
to bind the company by promising to notify third 
Co., 127 Ga. 520, 56 SE 624, 10 LRANS | 251]. 
909 [foll Volberg v. Gate City Termi- 78. 
nal Co., 127 Ga. 537, 56 SE 991]. 

Location of road and termini in 


general see infra §§ 122-165. 
70. Logue v. Southern Kansas R. 
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See cases infra notes 79, 80. 93. 
79. New Albany, 
Haskell, 11 Ind. 301. 
80. Arkansas Southwestern R. Co. 
v. Dickinson, 78 Ark. 483, 95 SW 802, 95. 


persons of the condition of an inmate or patient,** 
and the company is ae liable for his failure to per- — 
form such a promise.® 

Chief or trea engineer. A chief engineer 
upon whom authority has been conferred to make 
contracts for the construction of a railroad. has no 
implied power to contract for the construction of 
private spur tracks or branches.8® Whether a divi- 
sion engineer, intrusted with control and mainte- 
nance of track and bridges of his territory, has au- 
thority to make contracts of employment in connec- 
tion with such control depends upon the facts of the 
particular case.°° A civil engineer merely placed 
in control or supervision of construction work has 
no implied authority to bind the company by a con- 
tract for any such construction.°®+ 

Claim agent. The scope of the authority of a 
claim agent of a railroad company is, in the absence 
of express statute, not defined by law,®? and ordina- 


rily depends on what powers have been conferred 


upon him, which is a question of fact in each case.°* 


A general claim agent has authority to refuse or allow 
a claim against the company,®* and to make settle- 
ment of such claims,®® and the company is ordinarily 
bound by agreements for settlements made by him,®® 
at least where claimant had no knowledge of any lim- 
itation on his power.®? In the absence of express 
authority, however, the claim agent has no power to 
make a contract for employment,®*® nor to bind the 
company to pay a physician for services rendered by 
him to an employee.°® <A claim agent authorized 
only to ascertain the amount for which a claim can 
be settled has no authority to settle the claim or 
bind the company to pay any specific amount.? | 

Special agent. A railroad policeman or special 
agent having authority to employ guards may bind 
the company to protect one employed as such in going 
to undertake his duties.’ 

Purchasing agent. The authority of a purchas- 
ing agent includes power to bind the company for 
supplies purchased by him for its use.® 

Train crew; conductor. Members of a train 
crew,* including the conductor,® unless specially au- 

erty, 72 Kan. 678, 83 P 821. 
St. Louis, etc., R. Co. v. Daugh- 
erty, supra. 

94. Galveston, etc., R. Co. v. Booth, 


(Tex. Civ. A.) 209 SW 198. 
Chicago, etc., R. Co. v. Burke, 


CLO et. COM. 


Co., 106 Tex. 445, 167 SW 805 [aff 
(Civ. A.) 189 SW 1]; Kansas City, 
ete., R. Co. v. Sweetwater, 104 Tex. 
329, 187 SW 1117 [rev 62 Tex. Civ. A. 
242° 131 SW 251]. See International, 
etc., R. Co. v. Anderson County, (Tex. 
Civ. A.) 174 SW 305 [aft 246 U. S. 
424, 38 SCt 370, 62 L. ed. 807] (dic- 
tum). 

71. Bridwell v. Gate City Termi- 
nal Co., 127 Ga. 520, 56 SE 624, 10 LRA 
NS 909. 

72. Griffith v. Chicago, etc., R. Co., 
74 Iowa 85, 36 NW 901; Templin v. 
Chicago, etc., R. Co., 73 Iowa 548, 35 
NW 634. 

7214. Luse v. Isthmus Transit R. 
Gow yOr.n1 25. 

73. Emory v. Bailey, (Civ. A.) 181 
SW 831 [rev on other grounds 111 
Tex. 337, 234 SW 660, 18 ALR 901]. 

74. See supra text and notes 67, 68. 

75. Bradley v. Nevada- California- 
Oregon R. Co., 42 Nev. 411, 178 P 906. 

76. Missouri, eter Fi Co. v. Faulk- 
ner, 88 Tex. 649, 32 SW 883 [rev (Civ. 
A.) 31 SW 543]. 

77. Kansas City, etc., R. Co. v. 
Sweetwater, 104 Tex. 329, 137 SW 
1117 [rev 62 Tex. Civ. A. 242, 131 SW 


115 AmSR 54. 

81. Bowen v. Mt. Washington R. 
Co: nO2ZMNs EDO 2s : 

82. Chicago, etc., R. Co. v. Collins 
Produce Co., 235 Fed. 857, 149 CCA 169 
[af— 249 Uy SS) 186; 39) SCt 1389, "63k, 
ed. 552]. 

83. Maxson v. Michigan Cent. R. 
Co., 117 Mich. 218, 75 NW 459. 

84. Cross v. Atchison, etc., R. Co., 
141 Mo. 132, 42 SW 675. 

85. Cross v. Atchison, etc., R. Co., 
supra. 

86. Power to engage other medical 
or surgical attendance see Corpora- 
tions § 2288 text and notes 67-70. 

87. Carroll v. St. Louis Southwest- 
ont Co., 56 Tex. Civ. A. 449, 120 SW 
1079. 

88. Carroll v. St. Louis Southwest- 
ern R. Co., supra. 

89. Wier v. Elizabethtown, etc., R. 
Co., 8 Ky. Op. 705 


Lateral branch roads and spur 


tracks generally see infra §§ 128-130. 

90. Townsend v. Missouri Pac. R. 
Co., 88 Kan. 260, 128 P 389. 

91. Alabama Western R. Co. v. 
Bush, 182 Ala. 113, 62 S 89. 

92. St. Louis, etc., R. Co. v. Daugh- 


82 Okl. 114, 198 P 620. 
96. Chicago, etc., R. Co. v. Burke, 
supra. y 
57. Southwest Missouri Plectric 
R. Co. v. Missouri Pac. R. Co., 110 Mo. 

A. 300, 85 SW 966. 

98. Hornick v. Union Pac. R. Co., 
85 Kan. 568, 118 P60, 38 LRANS 826, 
AnnCas1913A rds But see Louis- 
ville, etc., R. Co. Cox, 145 Ky. 667, 
141 ‘SW "389 Cnoldine that a claim 
agent authorized to make settlement 
with an injured employee has ostensi- 
ble authority to make a contract with 
him for his permanent employment 
by the company). 

99. Copeland v. coun R.. Co., 35 
Ga. A. 245, 133 SE 271. 

Ls Jonesboro, CEC Sita O Mc- 
Clelland, 104 Ark. 150, 148 Sw 523. 

2. Schaff Vv. Stripling, (Tex. Civ: 
A.) 265 SW 264. 

3. Illinois Fuel Co. v. Mobile, etc., 
R. Co.,' 319 Mo. 899, “a SW (2d) 834 
[certiorari den 278 U. 640 mem, 49 
SCt 34 mem, 738 L. ed. a mem]. 

4 Pittsburgh, etc., R. Co. v. Hall, 
46 Ind. A. 219, 90 NE 498, 91 NE 7438. 

5. Taylor v. Baltimore, etc., R. Co., 
108 Va. 817, 62 SE 798. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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— §§ 37-389] 
thorized, have no general authority to make con- 
tracts for the railroad company,® nor to employ serv- 
ants or agents for it,’ unless there is a custom to the 
contrary actually or presumptively known to the 
officers of the company;® but in cases of necessity 
or emergency, where circumstances demand it, a 
conductor or other trainman may bind the company 
by such contracts of employment or otherwise as 
are clearly necessary to enable him to earry out his 
prescribed duties.° Whether such necessity or emer- 
gency exists as impliedly to confer such power is a 
question of fact dependent upon the circumstances 
of each case.t° The authority of a conductor ordi- 
narily extends to the control of the movements of 
his train and the immediate direction of employees 
engaged in operating the train,'? and he is, in the 
absence of any superior officer, the general agent of 
the company so far as concerns the direction and im- 
mediate management of the train when it is out on 
the road;12, so, in emergeney or necessity he has 
large control over his subordinates,'* and may com- 
mand their obedience’* and discharge one who re- 
fuses to obey.!® 

Station agents ordinarily have no implied author- 
ity to make contracts in behalf of the railroad com- 
pany,+® and so, in the absence of express authoriza- 
tion, a station agent cannot bind the company by a 
contract of employment?’ or a contract for the feed- 
ing and care of live stock injured in transit,1® and 
has no authority to rent or lease a building for the 
transaction of the company’s business,’® or to ex- 
tend the liability imposed by law upon the company 
as a carrier;*° nor ean he be said to act as the rep- 
resentative of the company or within the scope of 
his employment in accusing a third person of the 
theft of personal property from another employee.?+ 
It is, however, within the apparent authority of a 
station agent to maintain proper sanitary conditions 
6 Ala, A. 


14. 
supra, 


6. See cases supra notes 4, 5. 
7. St. Louis, ete., R. Co. v. Jones, 
96 Ark. 558, 132 SW 636, 37 LRANS 


418; Louisville, ete., R. Co. v. Ginley,. nis: 
ere Tenn. 472, 45 ae 348. supra. 
St. Louis, et v. Jones, 16. 


RLGCo. 
96 Ark 558, 132 sw 636, 837 LRANS 17. Louisville, 


9. Pittsburgh, etc., Cor Hall, | 253; 
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434, 60 S 530. 32; 
St. Louis, ete., R. Co. v. Hunt, 


St. Louis, etc., R. Co. v. Hunt, 
See cases infra notes 17-20. 


etc., Co 
Vaughn’s Transfer Co., (Ky.) 123 sw 
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on the premises under his control,?? and a proper 
contract, made by him in Connection therewith is 
binding upon the company.?® And in emergencies 
his general powers vest him with authority to make 
such contracts in behalf of the company as may be 
necessary under the circumstances.”* 

Freight agent. A local freight agent has no au- 
thority to bind the railroad company to purchase 
goods damaged in shipment.?° : 

Roundhouse foreman or master mechanic. The 
foreman of a roundhouse or a master mechanic au- 
thorized to hire employees has no power, in the ab- 
sence of special authorization, to make a contract for 
permanent or lifetime employment,*® or to agree 
that the employee shall not be discharged except for 
cause.?* 

Section foreman. A section foreman having au- 
thority to hire laborers for work upon the railroad 
has apparent authority to state the terms of the 
contract of employment.?§ 

Laborer. A railroad laborer cannot bind the com-_— 
pany by contract, in the absence of express authority 
so to do.?® 

[§ 38] d. Imputation of Knowledge.?® Knowl- 
edge of, or notice to, an officer or agent of a railroad 
company will be imputed to the company only with 
regard to matters which the officer or agent has pow- 
er or authority to regulate or with which he has pow- 
er to deal.?1 So, the knowledge of any officer ob- 
tained in the discharge of his official duties is the 
knowledge of the company;*? but knowledge of an 
agent as to matters outside the scope of his employ- 
ment cannot be imputed to the company.*? ; 

[§ 39] e. Rights and Liabilities. In general, the 
rights and liabilities of officers and agents of a rail- 
road company are governed by the rules applicable 
to officers and agents of other corporations,*?* except 
as modified by special statutory provisions.?° © Offi- 
Harmon v. Blackwell, 232 Fed. 
440, 146 CCA 434; Federal Trust Co. 
v. Spurlock, 34 Ok. 644, 126 P 805; 
Chesapeake, etc., R. Co: v. Williams 
Slate Co., 143 Va. 722, 129 SE 499 
[writ of error dism 269 U. 8. 540 mem, 


46 SCt 202 mem, 70 L. ed. 401 mem]: 
Lilopoulos v. Oregon- Washington R. 


a 


46 Ind. A. 319, 90 NE’ 458, 91 NE 942: 
Fox v. Chicago, etce., R. Co., 86 Iowa 
368, 50 NW 259, 17 LRA 289; Louis- 
ville, ete., R. Co..v. Ginley, 100 Tenn. 
472, 45 SW 348; Taylor v. Baltimore, 
ete., R. Co., 108 Va. 817, 62 SE 798. 

[a] Where only regular brakeman 
on train is absent, the conductor has 
authority to’supply his place, and for 
the time being the person so engaged 
is an employee of the company. Fox 
v. Chicago, etce., R. Co., 86 Iowa 368, 
53 NW 259, 17 LRA 289. 

[b] Where freight train engaged 
in switching “broke in two,’ and the 
rear portion, comprising several cars, 
was running backward, unattended, 
down grade, at such a rate of speed as 
greatly to imperil the detached cars 
by derailment at a switch, or by col- 
lision- with stationary cars on _ the 
track, unless sooner arrested, there 
existed such an emergency as author- 
ized and justified the conductor, in the 
absence of sufficient and available 
regular servants, to employ for the 
company any bystander to aid in ar- 
resting the cars. Louisville, ete., R. 
ae v. Ginley, 100 Tenn. 472, 45 SW 

10. Louisville, ete., R. Co. v. Gin- 
ley, 100 Tenn. 472, 45 SW 348. 

211. Taylor v. Baltimore, ete, R. 
Co., 108 Va. 817, 62.SE 798. 

12. Terre Haute, etce., R. Co. v. Mc- 
Murray, 98 Ind. 358, 49 AmR 752. 

18. St. Louis, etc., R. Co. v. Hunt, 


Silver v. Missouri, ete., R. Co., 
125 Mo. A. 402, 102 SW 621. 
18. Lancaster v. Futrell, (Tex. 
Civ. A.) 218 SW 805. 
19. Missouri, ete., R. Co. v. Hood, 
(Tex, Civ. A.) 172 SW 1120. 
20. Hoffman vy. Cumberland Val- 
ley R. Co., 85 Md. 391, 37 A 214. 
Common-law liability of carrier: 
In general see Carriers §§ 129-166. 
Een of liability see Carriers § 


21. Beaumont, etc., R. Co. v. Dan- 
iels, (Tex. Civ. A.) 204 SW 481. 

22. Pue v. Northern Pac.’ R. Co., 
78 Mont. 40, 252 P3138. 

23. Pue v. Northern Pac. R. Co., 


ees Louisville, ete., Co. 
yepehn s Transfer Co., (RY) 123 sw 


25. es Hines, 120 Me. 476, 


115 A 2 
26. Blake Vv. Chicago, etc) a. -Co., 


54 N. D. 677, 210 NW 183. 


27. Blake v. Chicago, ete., R. Co., 
supra. 
28. Lilopoulos vy. Oregon-Wash- 


ellie R., ete., Co., 87 Wash. 396, 151 
29. Kentucky Union R. Co. v. Fork- 
ner, 40 SW 462, 19 KyL 378. 
30. Notice to agent as affecting 
Pree im general see Agency §&§ 
42-552. 


31. Davis’ v. Clark, (Tex. -Civ. “A.) 
271 SW 190. See also cases infra 
notes 32, 33. 


etc., Co., 87 Wash. 396, 151 P 818; 

[a] General manager.—Notice to 
the general manager of a railroad 
company is notice to the company. 
Federal Trust Co. v. Spurlock, 34 Okl. 
644, 126 P 805 

[b] Claim agent.— Where a claim 
agent having authority to compro- 
mise claims agrees upon a compro- 
mise, his knowledge of the facts and 
circumstances is imputable to the 
company. Harmon v. Blackwell, 232 
Fed. 440, 146 CCA 434 

[ec] Section foreman.—A section 
foreman’s knowledge of matters con- 
nected with his duties or with the 
laborers under his. direction is the 
knowledge of the company. Liliopou- 
los v. Oregon-Washington R., etc., Co., 
87 Wash. 396, 151 P 818. 

33. Western Weighing, ete. Bu- 
reau v. Armstrong, (Tex. Commn., A.) 
ae SW 119 [rev (Civ. A.) 281.SW 

34. See cases infra notes 36-46. 
panenenals, see Corporations §§ 1866— 


35. See statutory provisions. 

[a] In Georgia, if any officer or 
agent of the Western and Atlantic 
Railroad, owned by the state, failed 
to pay over funds of the road, it was 
the duty of the comptroller general, 
under Code § 991, to issue execution 
against the defaulter and his sureties 
as in the case of a defaulting tax col- 
Aas ane tees v. Perkerson, 46 Ga. 
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cers who contract with reference to the construction 
of a railroad as a personal speculation and not in 
behalf of the company are personally liable on their 
contract.*°® 

Directors are ordinarily not liable for debts con- 
tracted by them in behalf of the company,** even 
though such debts exceed in amount a limitation im- 
posed by.statute;*% but directors who participate in 
an illegal refunding plan are accountable to the com- 
pany for damage sustained by it as a result of their 
illegal acts.*® While directors are ordinarily held 
to be trustees for the company of land purchased by 
them which is necessary to the purposes of the com- 
pany,*°® a director who buys land in good faith can- 
not be held to be a trustee thereof where the route 
of the railroad is subsequently changedso as to pass 
through such land.*? Directors rightfully entitled to 
office, although not in actual possession thereof, may 
maintain against mere intruders an action for money 
had and received as fees.#? 

Conductor. A railroad conductor is liable to the 
company for the amount of fares improperly omitted 
to be collected by him.#3 

Ticket agent. A ticket agent who engages in buy- 
ing and selling joint tickets issued by other roads is 
liable to his company for any profits made by him.*# 

Railroad policeman. A policeman commissioned 
by the state upon the application of a railroad com- 
pany is not entitled to costs in a criminal proceeding 
as if he were a constable or publie officer ;4* and his 
compensation depends upon an agreement between 
him and the company for which he has been ap- 
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is ordinarily to be obtained in a suit brought by the 
company,** unless it refuses to bring suit, in which 
case a stockholder may sue.*8 ‘ 

[§ 40] f. Torts.4® A railroad company is civilly 
liable fer torts committed by its agents under its ex- 
press or implied authority.°° 

[§ 41] 7. Powers®1—a. In General. The statute 
under which a railroad company is organized is the 
primary source of its corporate power,®2 and it, like 
any other corporation,®* possesses only such powers 
as are conferred upon it by its charter or by govern- 
ing statutes.°4 Limitations prescribed by statute 
are binding upon the company regardless of any- 
thing that may appear in its articles of incorpora- 
tion,5® which can confer upon it no greater power 
than that authorized by the statute which gives it 
life.°® Powers fairly implied in the charter or stat- 
ute are, however, as much granted to the company 
as those expressed,®* and it possesses, broadly speak- 
ing, all the rights or powers which are essential to 
the execution of its corporate purposes;°* but the 
charter or statute still remains the measure of such 
power.®® Unless otherwise provided by statute or 
its charter, a railroad company ordinarily possesses 
all of the powers conferred by law upon strictly pri- 

vate corporations, as well as those conferred upon 
railroad corporations as such;°®° but the rule is sub- 
ject to. the qualification that a railroad company may 
exercise powers conferred by general corporation 
statutes only so far as they are appropriate to, and 
not inconsistent with, the railroad statutes under 
which the company is organized,®t and so a railroad 


pointed.*® company may not claim any general power which is 
Remedies. Redress for fraudulent acts of officers ' not appropriate to, and consistent with, the ¢onstruc- 
36, Eastern Texas Tract. Co. v.] although the benzine was fired by an- Eng.—Great North West Cent. R. 
eae (Tex. Civ. A.) 189 SW 302.]| other. Meade v. Chicago, etce., R. Co.,| Co. v. Charlebois, [1889] A. C. 114 
{a] Location of terminal and sta-|68 Mo. A. 92. {mod 26 Can. S. C. 221]; _ Atty.-Gen. 
tion.— Where the officers of a railroad 51. Cross references: v. Great Hastern R. Co., 5 App. Cas. 


company, as a personal speculation, 


Incorporation of railroad company as 


473; Yorkshire R. Wagon Co. v. Mac- 


contracted that a terminal and station 
would be located on designated prop- 
erty, and the company failed to estab- 
lish its terminal and station on such 
property, such officers were personal- 
ly liable on the contract. Eastern 
Texas Tract. Co. v. Harrison, (Tex. 
Civ. A.) 189 SW 302. 


37. Niagara Bridge Works vy. Jose, 
BORN GPE. OL. 

38. Niagara Bridge Works v. Jose, 
supra. 


39. Pollitz v. Wabash R. Co., 167 
App. Div. 669, 152 NYS 803 [reh den 
170 App. Div. 903, 154 NYS Nene 

40. See Corporations § 188 


41. Sandy River R. Co. v. ae 
77 Me. 594, 2 A 9. 

42. Pee aee Nis Tate, (0-N. Co 161. 

43. Concord R. Co. v. Clough, 49 


INaREIeE 2 542 
Concord R. Co. v. Clough, su- 


45. rg at v. Berks County, 8 Pa. 


Hamlin v. Berks County, 


46. su- 
pra. 
47. )U. S. v. Union» Paci R. Co., 28.F. 


Cas. No. 16,598, 11 Blatchf. 385 [aff 
98:'U. S569, 25 L. ed. 143]. 

43.. U. S. v. Union Pac. R. Co.,; su- 

ra. 

5 49. Liability of corporations gen- 
erally see Corporations §§ 2829-2861. 

50. Meade v. Chicago, etc., R. Co., 
68 Mo. A. 92. 

{a] Rule applied.—A railroad com- 
pany is liable for the act of a station 
agent charged with the duty of not 
allowing ‘‘bums” around the station, 
who, while plaintiff was asleep on a 
bench, poured benzine on the bench 
with the intent of firing such benzine 
“to have some fun with plaintiff,” 


grant of franchise to engage in rail- 

road business see supra § 8. 
Powers: 

Of: 


Officers and agents of railroad 
company see supra §§ 36, 
Public utilities in general 
Public Utilities §§ 12-19. 
With respect to particular matters: 
Acquisition and holding of land 
see infra §§ 166-170. 


see 


Indebtedness, securities, liens, 
and mortgages see infra §§ 
575-829. 


Making and indorsement of nego- 
Pe instruments see infra § 


Rights in, and use of, highways 
and other public places see in- 
fra §§ 243-271. 


Sales, leases, traffic contracts, 
and consolidation see infra §§ 
482-574 


Subscription to, or purchase of, stock 
of other railroads see infra § 486. 
52. Clark v. Atchison, ete., R. Co., 

3819 Mo. 865, 6 SW (2d) 254. 

53. See Corporations § 2075. 

54 U. S.—Union Pac. R. Co. v. 
Chicago, etc., R. Co., 163 U. S. 664, 16 
SCt 1173, 41 L. ed. 265; Oregon BR. 
etc., Co. v. Oregonian R. Co., 130 U.S. 
1, 9 SCt 409, 32 L. ed. 837 [rev 23 Fed. 
232, 10 Sawy. 464]. 

Ga.—Brinson R. Co. v. Springfield 
Exch. Bank, 16 Ga. A. 425, 85 SE 634. 

N. Y.—In re Long Island R. Co., 189 
N. Y. 428, 82 NE 443; Rumsey v. New 
York; 114 IN. Y. 423, 21 NE 10%6. 

Tex.—Missouri, etc., R. Co. v. State, 
(Civ. A.) 275 -SW 673 [certiorari 
granted 271 U. S. 653, 46 SCt 483, 70 
L. ed. 1134 (op. vacated 275 U. S. 494, 
5438, 48 SCt 82, 72 L. ed. 391)]. 


lure, 21 Ch. D. 309. 

Ont.—Atty.-Gen. v. Niagara Falls 
Baas Bridge Co., 20 Grant Ch. 

Compare Alabama City, ete., R. Co. 
v. Avenue Bank, etc., Co., 204 Ala. 602, 
87S 195; Alabama‘City, etc., R. Co. v. 
Kyle, 202 Ala. 552, 87 S 191 (both 
holding that the mere fact that bene- 
ficial results followed an act of a rail- 
road company no more tended to show 
corporate: power to do the act than 
results of a contrary sort would have 
tended to prove the absence of such 
power). 

55. Clark v. Atchison, ois Coy 
319 Mo. 865, 6 SW (2d) 9 

Acceptance of charter ae aoeeptnies 
of conditions and restrictions see su- 
pra § 16. 

56. Clark v. Ses etc., R. Co., 
319 Mo. 865, 6 SW (2d) 954; Missouri, 
etc., R. Co. v. State, (Tex. Civ. A.) 275 
SW 673 [certiorari granted 271 U.S. 
653, 46 SCt 483, 70 L. ed. 1134 (op. va- 
cated 275 U. S. 494, 548, 48 SCt 82, 72 
L. ed. 391)]. : 

57. National Car Adv. Co. v. Lou- 
isville, etc., R. Co., 110 Va. 413, 66 SE 
88, 24 LRANS 1010. 

58. Morgan v. Louisiana, 93 U. S. 
217, 23° L. ed. 860; Brinson R. €o.-v: 
Springfield Exch. Bank, 16 Ga. A. 425, 
85 SE 634; Lawrence v. Morgan’s 
Louisiana, etc., R., ete., Co., 39 La. 
Ann. 427, 2 S 69, 4 AmSR 265. 

59. National Car Adv. Co. v. Louis- 
ville, etc., R..Co., 110 Va. 418, 66 SE 
88, 24 LRANS 1010. 


60. State v. Wapello County, 12 
Iowa 388. 
61. State v. Atlantic City, etc., R. 


Co, CN Ses: 1465, 672) ARTI reve 6 
N. J. L. 15, 69 A -468]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 41) 


- tion, maintenance, and operation of its railroad.*? 
In determining the 
extent of the powers conferred upon a railroad com- 
pany its charter must be construed as an entirety,°+ 
and so as to give effect to the intention of the legis- 
lature by which it was granted, as expressed by the 
language used or as fairly implied therefrom.®® 
grant of power is presumed to be made at the solicita- 
tion of the company and to be in form prepared by 
it,°® and accordingly it will be construed in favor of 
the state and against the company.°? 
not conferred by express words or by necessary im- 
plication must be deemed withheld,*® and if a par- 
ticular power is omitted from those enumerated in 
the charter its exercise must be deemed to be prohib- 
ited unless there is an imperative implication to the 
contrary,®°® the enumeration of certain powers ordi- 
narily implying the exelusion of all others.7° 

In general, and in the absence of 
any express restriction or prohibition, a railroad com- 
pany may, within the boundaries of legal action, 
make any contract for its corporate benefit for a 
proper consideration,’? where the: subject matter of 
the contract is not foreign to the purposes for which 
the company is created, but may fairly be regarded 
as incidental to, or consequential upon, those things 
which the legislature has authorized;7? and the law- 


Construction of charter.®® 


Contracts.71 


62. State vy. Atlantic City, 
Co., supra. 

Engaging in other or accessorial 
business see infra § 42. 

63. Of corporations generally see 
Corporations §§ 2093-2120. 

64. New York, etc., R. Co. v. Arm- 
strong, 92 Conn. 349, 102 A 791; Rich- 
mond, etc., R. Co. v. Richmond, etce., 
R. Connection Co., 145 Va. 266, 133 


SE 888 

65. Richmond, ete., R. Co. v. Rich- 
mond, etc., R. Connection Co., supra. 

66. Richmond, etc., R. Co. v. Rich- 
goon, etc., R. Connection Co., supra. 

Ala.—Johnson v. State, 88 Ala. 
176. "TS 253. 

Minn.—State v. St. Paul, etc., R. 
Co., 98 Minn. 380, 108 NW 261. 

N. Y.—In re Long Tslandy Raa Co:, 
189 N. Y. 428, 82 NE 443. 

N. C.— Raleigh, ete., Atr-Line R. Co. 
Vv. Jenkins, 68 N.C: "499, 502. 

Pa.—Philadelphia Vv. (Philadelphia, 
OLOMPR uOOsy fea COs as 

Tex.—Missouri, etc., “Co. v. State, 
'(Civ. <A.) 275 Sw te [certiorari 
granted 271 U. S. 653, 46 SCt 483, 70 
L. ed. 1134 (op. vacated 275 U.S. 494, 
543, 48 SCt 82, 72 L. ed. 391)]. 

Va.—Richmond, etc., R. Co. v. Rich- 
mond, etc., R. Connection Co., 145 Va. 
266, 133 SE 888. 

Compare McGregor v. Hrie R. Co., 
35 N. J. L. 115 (holding that a stat- 
ute authorizing a railroad company to 
construct a branch and connect with 
other railroads, and enacting that all 
the rights, powers, and franchises 
granted to any other railroad operat- 
ins IN the designated counties 
through which such branch was to 
run were thereby conferred upon the 
company in question with respect to 
its branch road, cannot be construed 
to give such company powers and 
franchises of any other company in 
those counties, but only the powers 
and privileges with reference to a 
conjoint line formed by the branch 
and any road with which it might 
connect, as the company with which 


etc.,, R. 


such connection was made might 
have). 
[a] Every reasonable doubt is to 


be resolved adverseiy against com- 
pany in construing the powers given 
it, in re Hong Island R. Co., 189 N. 
Y. 428, 82 NE 443. 

68. Columbus, etc., R. Co. v. Burke, 
10 Oh. Dec. (Reprint) TSG CineL 
Bul 27; Connellsville, etc., R. Co. ¥. 


Acceptance of subscriptions of 


RAILROADS 


A 


So powers 


not invalid.7® 


partnership.®° 


Markleton Hotel Co., 247 Pa. 565, 93 
A 635, AnnCasl1916E 1213. 

[a] Rule applied.—(1) Under a 
statute authorizing a railroad com- 
pany to subscribe to the capital stock 
of another railroad company for the 
purpose of aiding in its construction 
and forming a connection with it, a 
railroad company has no power ta 
purchase the stock of a mining com- 
pany. Columbus; “ete Rus Cos av. 
Burke, 10 Oh. Dee. (Reprint) 136, 19 
CincLBul 27. (2) Subscription to, or 
purchase of, stock of one railroad 
company by "another see infra § 486. 

69. Connellsville, ete., R. Co. v. 
Markleton Hotel Co., 247 Pa. 565, 93 
A 635, AnnCas1916H 1213. 

70. National Car Adv. Co. v. Lou- 
isville, ete., R. Co., 110 Va. 413, 66 SE 
88, 24 LRANS 1010. 

71. Cross references: 
pub- 
ee aid see infra §§ 106-111, Tis 


Issuance and sale of stock see supra 
§§ 20-22. 

Sales, leases, traffic contracts, and 
consolidation see infra §§ 482-574. 
72. Equitable Trust Co. v. Denver, 

CLC, Rat COlco0" Hed 2324." 162 CCA. 

397 [aff 244 Fed. 485, and certiorari 


den 246 U. S. 672 mem, 38 SCt 426 
mem, 62 L. ed. 932 mem]. 
73. Union Pac. R. Co. v. Chicago, 


etesn RCo; 163 PUL S.5564, 7516 SCt 
1173): 42 Te edt. 265. 

74. Equitable Trust Co. v. Denver, 
ete, R: Co., 250 Fed. 327, 162 CCA 397 
[aff 244 Fed. 485, and certiorari den 
246 U. S. 672 mem, 38 SCt 426 mem, 
62 L. ed. 9832 mem]. 

75. Scotland Western Bank  v. 
Tallman, 17 Wis. 530. -See also cases 
infra this note. 

{a] Purchase of supplies.—<A rail- 
road company has power to make 
such purchases of supplies as are 
necessarily incident to its proper 
business. McKell v. Chesapeake, etc., 
ROP edn azn 99M CAN 109520 
AnnCas 1097, 186 Fed. 39, 108 CCA 
141 [certiorari den 220 U. S. 613, 31 
SCteili ba... ed. 76094. 

[b] Purchase of water.—A_ rail- 
road company has implied authority 
to purchase water for its needs from 
a water company authorized to supply 
water to the public, of which the rail- 
road company is a part. ‘Come Vv. 
Pennsylvania R. Co., 232 Pa. 183, 81 A 
196. 
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ful end to be obtained is often, if not usually, the 
test of corporate power.** 
and operate a railroad includes by implication the 
power to make all such contracts and agreements 
as the execution of its purposes and the convenience 
and interests of the company may require, so far 
as not forbidden by any restrictive provision.*® 
company has power to make a conditional agreement 
as well as a direct or absolute one.7® 
however, by which a railroad company attempts to 
absolve itself from its duties to the publie or to ren- 
der itself incapable of performing them,’’ or by 
which it agrees not to make use of its charter pow- 
ers to render service to the public,’® is void and un- 
enforceable, in the absence of the state’s consent 
thereto, except that, it has been held, where a merely 
permissive power to consolidate with other railroads 
has been conferred upon it, a contract by which a 
company binds itself not to exercise such right is 
In the absence of express authoriza- 
tion a railroad company has no power to enter into a 


So, power to construct 


The 


Any contract, 


Application of money and property. A railroad 
company has no power to apply any of its money or 
property for any purpose except as directed and pro- 
vided for by its charter or governing’ statute,®? and 


[c] Payment of partial wages to 
disabled employees.—A railroad com- 
pany has incidental power to con- 
tract with its employees to pay par- 
tial wages to any of them disabled in 
service accidents for the -period of 
such disability. McAdow v. Kansas 
City Western R. Co., 96 Kan. 423, 
646; 154 P1113; LRAI917B 1158. 

[a] Sale or pledge of note and 
mortgage.—(1) Power to construct 
and maintain a railway and alse “to 
make such covenants, contracts, and 
agreements with any person 
as the execution and management of 
the work, and the convenience and 
interests of the company”? might re- 
quire, authorizes the company to sell 
a note and mortgage executed to it or 
pledge them as security for its own 
bonds. Uncas Nat. Bank v. Rith, 23 
Wis. 339. (2) A railroad company - 
which has received a note secured by 
mortgage in payment of-a subscrip- 
tion to its stock has power to dispose 
thereof, including the power to trans- 
fer or assign it as security. Lumpkin 
v. Brown, (Tex. Commn. A.) 229 SW 
498 [rev (Civ. A.) 206 SW 217]. (3) 
Power to indorse or transfer negotia- 
Legon pane in general see infra 

76. Equitable Trust Co. v. Denver, 
ete. R Co,’ '250* Keds = 32ree2 Cee 
397 [aff 244 Fed. 485, and certiorari 
den 246 U. S. 672 mem, 38 SCt 426 
mem, 62 L. ed. 932 mem]. 

77. Union Pacey RCo; vy) Chicago; 
etc., R. Co., 1638 U. S. 5644, 16 SCt 1173, 
41 L. ed. 265; Rooker vy. Lake Erie, 


etc., R. Co., 66 Ind. A. 521, 114 NE 
998; PANE ete ee Co. ve Morris, 67 
Tex. 692, 4 SW’ 156 


Duty of railroad company to oper- 
ate see infra § 880. 

78. Montreal Park, etc., R. Co. v. 
Chateauguay,.ete:, Ri Co., 35 Can. S: 
48 [allowing app 13 Que. K. B. 
56]. 

79. Boyd v. New York, etc., R. Co., 
220 Fed. 174. 

80. Williams v. Johnson, 208 Mass. 
544, 95 NE 90. 

81. Brinson R. Co. v. Springfield 
Exch. Bank, 16 Ga. A. 425, 85 SE 
634. And see cases infra notes 82, 83. 
Compare Alcoy, etc., R. Co. v. Green- 
hill, 79 L. T. Rep. N. S. 257 (holding 
it not ultra vires for a railroad com- 
pany whose road’ was in process of 
construction to apply penalties due 
from contractors in‘payment of in- 
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may be restrained in equity from so doing.®? 
it is improper and wrong for a railroad company to 
embark its funds in other railroad undertakings,** 
except when authorized by statute so to do.8# 

[§ 42] b. Engaging in Other or Accessorial Busi- 
A railroad company, like any other corpo- 
ration,®® may engage in any business authorized by 
its charter or by governing statutes,®7 and in any 
business incidental or auxiliary to the powers grant- 
ed, the conduct. of which becomes necessary and 
expedient in the care and management of its prin- 
cipal business;**%. but it has no power to engage in 
any other business,*® and may be restrained by ap- 
So, in the absence 
of express statutory or charter provisions or restric- 
tions, it has been held that a railroad company may, 
where it is necessary and convenient so to do, trans- 
port the baggage of passengers to and from its sta- 
tions,®? collect and deliver freight,®? provide the 
services of a customs broker for its shippers,?? store 


negs.°® 


propriate action:from so doing.®° 


terest on shares issued at the request 

of such contractors). 

[a] Donation of funds.—A rail- 
road company has no power to donate 
its funds, as for the erection of a 
public school in a town located on its 
line, or the upbuilding or promotion 
of such town, even though its trans- 
portation business might be increased 
as a result thereof. Brinson R. Co. 
v. Springfield Exch. Bank, 16 Ga. A. 
425, 85 SE 6384;-- 

82. Macgregor v. Dover, etc., R. 
Co., 18 Q. B. 618, 838 ECL 618, 118 Re- 
print 233; Munt v. Shrewsbury, etc., 
R. Co., 18 Beav. 1, 51 Reprint 1; Salo- 
mons v. Laing, 12 Beav. 339, 50 Re- 
print 1091;. Bagshaw v. Hastern Un- 
jon R. Co., 2 Hall & T. 201, 47 Reprint 
1655, 2 Macn. & G. 389, 48 EngCh 389, 
42 Reprint 151; Simpson v. Denison, 
10 Hare 51, 44 EngCh 50, 68 Reprint 
835; Vance v. Hast Lancashire R. Co., 
3 Kay & J. 50, 69 Reprint 1018; Ma- 
thias v. Wilts, ete., Canal Nav. Co., 34 
Hemet OM sal Now Oe "346. 

83. Logan v. Courtown, 13 Beav. 
22, 51 Reprint 9; Great Western R. 
Co. v. Preston, etc., RaiCoss ly -Wene. 
Q. (Ont.) 477. 

84. Codman v. Dumaine, 249 Mass. 
451, 144 NE -408. 

. 85. Cross references: 

Control of other railroads and inci- 
goptat facilities see infra §§ 534- 
BL, 

Power to establish relief funds and 
hospitals for benefit of sick and in- 
jured employees see Master and 
Sercran § 36 
86. See ee ae §§ 2081-2092, 
87. See cases infra this note. 

[a] Canal service.—Under a pri- 
vate act authorizing a railroad com- 
pany to purchase a canal, and charg- 
ing it with the duty of ‘maintaining 
it when purchased, the company, aft- 
er purchasing such canal, becomes 
entitled to all the rights, powers, and 
privileges theretofore exercised by 
the former owner. Rogers v. Oxford, 
ete., R. Co., 2 De G. & J. 662, 59 Eng 
Ch 519, 44 Reprint 1146. 

[b] Express business.—A railroad 
company in Mississippi-is authorized 
by Code (1906) §° 4091 to do an ex- 
press business over its lines. Illinois 
Cent. R. Co. v. King, 125 Miss. 734, 88 
S 322. 

{[c] Public telegraph and _ tele- 
phone service.—An amendment to the 
charter of a railroad company giving 
it power to operate a public telegraph 
and telephone service is not such a 
departure from its original purposes 
as to amount to the creation of a new 
corporate character. Com. v. South- 
ern Pac. Co., 164 Ky. 818, 176 SW 375. 

88. Jacksonville, ete. Re (Coe! va 
Flooper, 160 U. S. 514, 16 SCt 379, 40 
J,. ed. 515; Camblos x. Philadelphia, 


RAILROADS 


Thus 


per,® 


ete: Ri Co. 4 whys Cast INO Zook. 
Brewst. (Pa.) 568, 9 Phila. (Pa.) 411; 
Twamley vy. Chicago Great Western 
Rito. TENE brows wl SOF INE woos 
Com. v. Philadelphia, etc., R. Co., 23 
Pa. Super. (23): See Thrailkill v. 
Crosbyton-Southplains R. Co., 246 
Fed. 687, 158 CCA 6438, LRA1918C 90 
(a contract by a railroad company, 
for the promotion of sales of land 
along its line, to pay a commission 
to settlers, was within its implied 
power and valid, although it was not 
the owner of such land). See also 
cases infra notes 91-97, 11. Compare 
Queen Victoria Niagara Falls Park 
Comrs. v. International R. Co., (Ont.) 
{1928] 1 DomLR 670 [app dism 63 
Ont. L. 49, [1928] 4 DomLR 755] 
(holding that a company operating an 
inclined railway between the top and 
the bottom of the Niagara Gorge has 
incidental authority to carry on the 
sale of souvenirs, pictures, and re- 
freshments). 

89. Georgia Cent. R. Co. v. Collins, 
40 Ga. 582; Beasley v. Aberdeen, etc., 
R: Co., 145 N. C..272, 59 SE 66, Atty.- 
Gen. v. Great Northern R. Co., 1 Dr. 
& Sm. 154, 62 Reprint 337. See also 
cases infra notes 98-10, 12 

90. Atty.-Gen. v. New York, 
R. Co., 198 Mass. 


etc., 
413, 84 NE 737; 


Atty.-Gen. v. etaneat Northern R. Co, 


6. Jur. N. S. 
91, Resa Trunk R. Co. v. James, 


110 Alta. L. 109, 29 DomLR 352, 21 


CanRCas 429, 34 WestLR 1007, 10 
WestWkly 1075. 

92. Camblos v. Philadelphia, ete., 
R.-Co., 4 F. Cas. No. 2,331, 4 Brewst. 
GBa.)'-563," 39s Philat.@eas), 4a: 

Power to transfer freight from ter- 
minal to other railroads see infra text 
and note 1. 

93. Duluth, etc., R. Co. v. Wilson, 
200 Mich. 313, 167 NW 55, LRA1918E 


763. 
v. Nashua, etc., R. Co., 


94. Smith 
27 N. H. 86, 59 AmD 364; Bessemer, 


| ete., R. Co. v. Ford Collieries Co., 273 


Pa. 166, 116 A 802. 

Power to engage in general stor- 
age or warehouse business see infra 
text and note 3. 

95. Logansport v. Smith, 47 Ind. 
A. 64, 93 NE 8838. 

96. Jacksonville, ete., R. Co. v. 
Hooper, 160 U. S. 514, 16 SCt 379, 40 
L. ed. 515; Montgomery v. Chicago, 
ete., R. Co.,. 228 Fed. 616, 143. CCA 
138; State v. Illinois Cent. R. Co., 246 
Ill. 188, 92 NE 814; Louisville Prop- 
erty Co. v. Com., 146 Ky. 827, 143 SW 
412, 38 LRANS 830; Flanagan v. 
Great Western R. Co., L. R. 7 Eq. 116. 

[a] Covenants to insure.—A rail- 
road company leasing a hotel may, in 
consideration of the lessor’s obligation 
to rebuild in case the hotel should be 
destroyed, covenant to keep the prem- 
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or be a depositary of goods which are to be or have 
been transported by it,®* operate telegraph and tel- 
ephone lines and instruments for the purposes of 
its business,®®> operate and maintain hotels, eating 
houses and dining cars for the accommodation of its 
employees and passengers,®® or operate steamboats 
for the purpose of transporting its freight and pas- 
sengers over waters constituting a part of its route 
or over those lying between the end of its railroad 
and the real terminus thereof ;9* but that it is with- 
out authority to carry on the general business of 
operating omnibuses,®® or to operate stages from its 
termini to distant towns,®® or to transfer freight 
beyond its terminus to a station of another railroad,’ 
or to carry on an express business,” or to carry on a 
general warehouse or storage business,*® or to engage 
in banking,* or to deal generally in commercial pa- 
or to conduct a real estate business,® or to 
operate a steamboat line on waters forming no part 
of its route or termini,’ or to engage in a general 


ises insured. Jacksonville, etc., R. Co. 
v. Hooper, 160 U. S. 514, 16 Sct Swiss 
40 L. ed. 515. 

97. Green Bay, etc., R. Co. v. Union 
Steamboat Co., 107 Us S77 9S.62" Set 
221, 27 L. ed. 413; Wheeler v. San 
Francisco, ete., R. Co., 31 Cal. 46, 89 
AmD 147; Shawmut Bank v. Platts- 
burgh, ete., Rev Coyt silo wWites4 Oa won 
rest v. Manchester, etc., R. Co., 30 
Beav. 40, 54 Reprint 803; South Wales 
R. Co. v. Redmond, 10 C. B. N. S. 675, 
100 HCL 675, 142 Reprint 619. But 
see Hoagland v. Hannibal, etc., R. Co., 


39 Mo. 451 (holding that a railroad 


company has no power unless con- 
ferred by its charter, nor have its 
officers or agents any authority, by 
law, to run a line of steamers beyond 
the terminus of the road as part of 
the company’s line of transportation). 

98. <Atty.-Gen. v. Mersey. R.. Co., 
[1907] A. Cc. 415, 5 BRC 764 [rev 
[1907] 1 Ch. 81 (mod [1906] 1 Ch. 811, 
4 AnnCas 906) ]. 

99. Hood v. New York, etc., R. Co., 
22 Conn. 1. Compare Buffett v. Troy, 
etc., R. Co., 40 N. Y. 168 faff 36 Barb. 
420] (holding that a company au- 
thorized to construct a railroad is es- 
topped to deny the validity of a con- 
tract to transport a passenger by a 
stage line created by the directors 
from a village to one of the railroad 
stations, where the stage line has 
been run a long time without objec- 
tion by the stockholders). 

1. Macon v. Macon, etc., R. Co., 7 
Ga. 221. 

Power to collect and deliver freight 
see supra text and note 92. 

2. Dinsmore v. Louisville, ete., R. 
Co., 2 Fed, 465, 2 Flipp. 672. 

3. State v. Morgan’s Louisiana, 
ete, Ro vete Co, 106i Lao lo mol Sent p. 
State v. Southern Pac. R. Co., 52 La. 
Ann. 1822, 28 S 372; Smith v. Nashua, 
etc., R. Co., 27 N. H. 86, 59 AmD 364; 
Bessemer, etc., R. Co. v. Ford Col- 
lieries Co., 273 Pa. 166, 116 A 802. 

Power to store or be depositary of 
goods in connection with transporta- 
on thereof see supra text and note 

4 Goodrich v. Reynolds, 31 Ill. 490, 
88 AmD 240; Peo. v. River Raisin, 
etc., R. Co., 12 Mich. 389, 86 AmD 64. 


5. Goodrich v. Reynolds, 31 Ill. 
490, 83 AmD 240. 

6. Williams vy. Johnson, 208 Mass. 
544, 95 NE 90 


7. U. S.—Pearce v. Madison, etc., 
R. Co., 21 How. 441, 16 L. ed. 184; The 
Maverick, 16 F. Cas. INOS. Dk 316, 1 
Sprague 33. 

. Ala.—Central R., ete., Co. v. Smith, 
76 Ala. 572, 52 AmR 353. 

Minn.—McRoberts v. Southern Min- 
nesota R. Co., 18 Minn. 108. 

Mo.—St. Joseph v. Saville, 39 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


De ala ae a aga nie " J 
ee 7 ay ; f 


§§ 42-45] 


‘ferry business,’ even though authorized to operate 
a ferry for the transportation of its passengers and 
freight.2 A company chartered for the operation of 


an ordinary commercial railroad has no power to’ 


operate a street railroad nor to extend its line as 
such.1® It has been variously held that a railroad 
company using electricity for motive power may? 
and may not!? sell excess electric power to others or 
to the public. The fact that a railroad company is 
not authorized to engage in the business of buying 
and selling grain does not prevent it from holding 
a membership in a grain exchange, for the purposes 
of jearning when grain is to be transported to other 
markets, coming in contact with shippers, and so- 
liciting the consignment of their grain over its 
road. 

Holding stock as engaging in business. The mere 
holding by a railroad company of. the stock of a 
company engaged in another business is not engag- 
ing in such other business.?4# 

Who may question right. The right of a railroad 
company to engage in a particular business cannot 
be attacked collaterally,t® and ordinarily the. ques- 
tion may be raised only in a direct action by the state 
or by a stoeckholder.1® 

[§ 43] c. Charging for Transportation. It is an 
essential power of a railroad company to demand 
and receive tolls,or charges for the transportation of 
freight and passengers,!7 subject to the rules applica- 
ble to carriers generally.+§ 

[§ 44] 8. Duration and Termination of Corpo- 
rate Existence.1® The duration and termination of 
the corporate existence of a railroad company is, in 
general, governed by the rules applicable to other 
corporations.2° Under the general rule that cor- 
porations may have perpetual existence,*! a rail- 
460; Hoagland v. Hannibal, ete. R. 
Co., 39 Mo. 461. 


Eng.—Colman v. Eastern Counties 
R. Co., 10 Beav. 1, 50 Reprint 481. 


13. Twambey 


14, 
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Western R. Co., 111 Nebr. 311, 196 NW 
Hartwell v. Buffalo, etc., R. Co., 
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road,company, in the absence of any limiting provi- 
sion of its charter or the statute under which it is 
incorporated, has no specifie duration and its ex- 
istence as a corporation does not terminate merely 
by reason of the passage of time;*? but where the 
charter or a governing statute fixes a definite period 
of time during which its corporate life may continue, 
the company automatically ceases to exist as a cor- 
poration at the end of such period.?* At any time, 
of course, a railroad company, like any other corpo- 
ration, may have its corporate existence terminated 
by a voluntary surrender of its corporate franchis- 
es,2* by consolidation with another company,*°® or by 
an involuntary dissolution or forfeiture of its fran- 
chises at the instance of the state.2° Under some 
statutes, however, a railroad company continues to 
exist for a specified period after its charter has ex- 
pired or been annulled, for the purposes of suing 
and being sued, and closing up its business,?? at the 
end of which period it entirely ceases to exist.?® 

Extension and renewal. The corporate existence 
of one railroad company may be continued by an act 
of the legislature in a new company under a new 
name;?° but a statute incorporating a railroad com- 
pany and transferring to and vesting in it all the 
property and franchises of a company whose cor- 
porate existence had previously terminated does not 
revive or continue the latter company.®° 

[§ 45] 9. Amendment, Revocation, or Forfeiture 
of Charter or Franchise, and Dissolution—a. Amend- 
ment*®! and Revocation®*—(1) In General, Inas- 
much as a railroad company is a private corpora- 
tion,?? the state cannot violate the contractual rela- 
tions created by its charter,?+ and has not the broad 
power of control which it may exercise over strictly 
public corporations.*> §o, after a railroad com- 


Chicago Great | petual existence, unless the election 
to purchase is exercised). 
23. Peo. v. Anderson, ete., R. Co., 


76 Cal. 190, 18 P 308; Atlantic, etc., R. 


See Starin v. New York, 42 Hun 549 
[rev on other grounds 112 N. Y. 206, 
19 NE 670] (under Act [1884] ¢c 193, 
authorizing any railroad company in- 
corporated under the New York law 
and with a terminus in New York har- 
bor to purchase or lease steamboats 
and to operate a ferry over New York 
harbor to any point distant not more 
than ten miles from the terminus, a 
railroad company may not lease a fer- 
ry route having no connection with 
the terminus of its road). 

But see Atkins v. Shreveport, etc., 
R. Co., 106 La. 568, 31 S 166 (holding 
that a clause in a contract for railroad 
aid, that the railroad company shoulda 
operate towboats, with convenient 
barges, in a river along the banks of 
the railroad line, for the convenience 

of residents of the parish, was not 
ultra vires). 

8. The Maverick, 16 F. Cas. No. 
9,316, 1 Sprague 23; Fitch v. New Ha- 
ven, etc., R. Co., 30 Conn. 38; Mc- 
Roberts v. Southern Minnesota R. Co. A 
18 Minn. 108; Aikin v. Western R. 
Corp., 20 N. Y. 370 [rev 30 Barb. 305]. 

9. The Maverick, 16 F. Cas. No. 
9,316, 1 Sprague 23; Fitch v. New 
Haven, Cte AWE COs, 30 Conn. 38; Mc- 
Roberts v. Southern Minnesota R. Co: 
18 Minn. 108; Aikin v. Western R. 
Corp., 20 N. Y. 370 [rev 30 Barb. 305]. 

10. Cincinnati Incline Plane R. Co. 
v. Cincinnati, 5 OhS&CP 562, 7 OhNP 
541; Com. v. Northeastern Bl. Racos 
161 Pa. 409, 29 A 112. 

11. Dickman v. Madison County 
ashe, etc., Co., 304 Ill. 470, 136 NE 
12. Citizens’ Electric Illumn. Co. 
eae etce., R. Co., 255 Pa. 176, 


6 Pa. Dist. 212, 19 Pa. Co. 231. 
Power of one corporation to hold 


‘stock of another: 


Generally, see Corporations §§ 2129- 
Railroad companies see infra § 486. 

25. Eth vA paladins, ete, R. 

ae Zt WklyNC (Pa.) 42 
Ga Eilts vz Phila ielohia, ete., R. 
Co. supra. 

‘Who may question validity of cor- 
porate transactions in general see 
Corporations §§ 2178-2182. 

17. Morgan v. Louisiana, 93 U. S. 
217, 23 L. ed. 860; Lawrence v. Mor- 
gan’s Louisiana, etc., R., etc., 
La. Ann. 427, 2 S 69, 4 AmSR 265; 
Blake v. Winona, etc., R. Co., 19 Minn. 
418, 18 AmR 345. 
plea: See Carriers §§ 624-834, 1078- 

Rates and charges of public utilities 
Ae general see Public Utilities §§ 24- 


19. Revocation or forfeiture of 
charter and dissolution of company 
see infra §§ 45-53. 

20. See Corporations §§ ak 183. 

21. See Corporations § 1 

22. Roxbury v. Hee “ete., AER. 
Corp., 6 Cush. (Mass.) 424. Compare 
Davis v. Memphis, etc., R. Co., 87 Ala. 
633, 6 S 140 (holding that where the 
corporate existence of a railroad com- 
pany is by its original charter limited 
to fifty years, but by an amendatory 
act it is provided that at the expira- 
tion of each subsequent term of ten 
years the state shall have the right at 
its election to take all the property, 
ete., and that if this election is not 
made within twelve months then the 
charter of the company shall be con- 
tinued for another term of ten years, 


the company has a capacity of per- 


Co. v. ‘Allen, 15 Fla. 637; New: Orleans, 


etc., R. Co. v. New Orleans, 34 La. 
Ann. 429; La Grange, ete, R. Co, v. 
Rainey, 7 Coldw. oe 420. 

24. See infra § 4 

25. See infra §§ "S64 573. 

26. See infra §§ 47-58. 

27. Ford v. Delta, ete., Land Co., 


43 Fed. 181 [aff 164 U. S. 662, 17 SCt 
230,.41 L. ed. 590]; Maine Short Line 
R. Co. v. Maine Cent. R. Co., 92 Me. 
476, 43 A 113: 

28. Ford v. Delta, etc., Land Co., 43 
Fed. 181 [aff 164 U. 8. 662, 17 SCt 230, 
41 L. ed. 590]; Maine Shore Line R. 
Co. v. Maine Cent. R. Co., 92 Me. 476, 
43 A 113. 

29. Wilson v. Chesapeake, etc., R. 
Co., 21 Gratt. (62 Va.) 654. 

30. Fitz v. Minnesota Cent. R. Co; 
11 Minn. 414; Hilbert v. Winona, etc., 
Re Conky Minn. 246; Huff v. Winona, 
etc., R. Cor ntt Minn. 180. 

31. Of corporate Pe bh ts general- 
ly see Corporations §§ 184-205. 

32. Of corporate charters general- 
ly see Corporations §§ 3690-3697. 

33. See supra § 7. 

34. Bailey v. Philadelphia, ete., R. 
Co., 4 Del. 389, 44 AmD 593; Tinsman 
v. Belvidere Delaware R. Co., 26 N. 
J. L. 148, 69 AmD 565; Whiting v. 
Sheboygan, etc., R. Co., 25 Wis. 167, 
3 AmR 30. 

Contractual character of corporate 
charter see Constitutional Law § 648; 
Corporations § 184. 

35. East Side Levee, etc., 
East St. Louis, etce., R. Co., 
123, 116 NE 720; tins med v. Belvi- 
dere Delaware R. Co., 26 N. J. L. 148, 
69 AmD 565. See Mannington v. Hock- 
ing Valley R. Co., 183 Fed. 133 (strict- 
ly private rights of railroad compa- 
nies are beyond legislative control). 


Dist. v. 
279 Ill. 
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pany has been duly incorporated or its charter has 
been accepted, the state cannot, without the consent 
of such company, alter or amend its charter in such 
a way as materially to affect its rights;?° but rail- 
road charters are subject to any constitutional pro- 
visions, existing at the time of the company’s in- 
corporation, which authorize the alteration or revoca- 
tion of such charters,*’ or empower the legislature to 
pass regulatory laws,*® and subject also to existing 
general laws relating to railroad companies,®°® ex- 
cept as‘modified or superseded by special charters,*° 
as well as to any power expressly reserved by the 
charter to the legislature to revoke, alter, or amend 
it.4: Where a railroad company is incorporated or 
a charter accepted subject to such reserved power, 
the legislature may withdraw powers previously 
granted to the company,*? or confer new powers or 
duties upon it and require their exercise;**® and the 
company is bound by any reasonable alteration or 
amendment the legislature may see fit to make,** 
at least where the amendment does not go beyond reg- 
ulation, supervision, and control of the company in 
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[§§ 45-46 


the public interest.*® 
affect a reserved right to amend the charter of the 
company.*® An amendment may be made by a stat- 
ute which does not in terms refer to the charter or 
modify it;#7 but a statute will ordinarily not be 
deemed to be enacted in exercise of the power of 
amendment or revocation unless the intention to 
amend or revoke the charter clearly appears.*® 

Before acceptance of charter. Until there has 
been an acceptance of the original charter of a rail- 
road company, when so required,*® it is within the 
control of the legislature and may be amended or 
revoked;®® and an amendment under such circum- 
stances is merely a revival of the legislative right to 
form a corporation.®*+ : 

Validity.°2 In order that an amendment to a 
railroad company’s charter or articles of incorpora- 
tion may be valid, any statutory requirements as to 
filing or registration must be complied with.®? De- 
fects in an amendment may be cured by a subsequent 
statute.># 

[§ 46] (2) Assent to, or Acceptance of, Amend- 


A lease of its road does not — 


Legislative control over public or 
municipal corporations see Municipal 
Corporations §§ 288-310. 

36.. Cincinnati, etc., R. Co. v. Clif- 
ford, 113 Ind. 460, 15 NE 524; Smead 
v. Indianapolis, ete. R. Co., 11 Ind. 
104. Compare Pennsylvania R. Co. v. 
Bowers, 124 Pa. 183, 16 A 836, 2 LRA 
621 (holding that a statute limiting 
the amount to be recovered in an ac- 
tion against a railroad company for 
negligence, and providing that upon 
acceptance of its provisions by the 
company it should become a part of 
the charter, merely constituted a li- 
cense or promise by the state and did 
not become a part of the contract cre- 
ated by the charter of the company, 
but could be revoked by repeal of the 
statute). 

37. U. S.—Peik v. Chicago, ete., R. 
Cony 9A Urs. 1645, 24 1a) reds 297) ath 29 
¥F, Cas. No: 11,138, 6 Biss. 177]. 

Me.—Railroad Comrs. v. Portland, 
etc., R. Co., 68 Me. 269, 18 AmR 208. 

Miss.—State v. Louisville, ete. R. 
Go,, 19% Mass. 35;/51 S 918) 5388S 454, 
AnnCas1912C 1150. 

N. Y.— New York Cent. R. Co. v. 
Middleport Gas, etc., Co., 193 App. Div. 
273, 184 NYS 221 [motions for rearg 
and leave to app to Ct. of App. den 
193 App. Div. 933, 184 NYS 939]. 

Oki.—Chicago, ete., R. Co. v. State, 
90 Okl, 173, 217 P 147. 

{a]. In Florida, Const. (1839). art 
13 § 2, providing that the legislature 
shall not alter an act of incorporation 
unless notice is published three 
months preceding the session at which 
the alteration is applied for, does not 
apply to railroads assisted by the 
state in furtherance of a system of 
internal improvements pursuant to 
Const. art 11 § 2. Palmes v. Louis- 
ville, ete., R. Co, 19 Fla. 231. 

{b] Fact that railroads are de- 
clared to be common carriers by the 
state constitution does not limit the 
power conferred elsewhere in the con- 
stitution to repeal their charters. 
State v. Louisville, ete., R. Co., 97 
Miss. 35, 51 S 918, 53 S 454, AnnCas 
1912C 1150. 

38. Wellman v. Chicago, etc, R. 
Co., 83 Mich. 592, 47 NW 489. 

39. Ga.—Snook y. Georgia Imp. 
Co., 83 Ga. 61, 9 SE 1104. 

Mass.—Worcester v. Norwich, etc., 
R. Co., -109 Mass. 103. 

N. Y.—Peo. v. Public Serv. Commn., 
140 App. Div. 839, 125 NYS 1000. 

Oh.—Iron R. Co. v. Lawrence Fur- 
nace Co., 49 Oh. St. 102, 30 NE 616. 

Pa.—Mt. Pleasant Coal Co. v. Dela- 
ware, etc, R. Co., 6 LackLegN 1. 

S. C.—McCandless v. Richmond, etc., 
R. Co.,.38 S. C. 103, 138 SE 429, 18 LRA 
440; Columbia, etc., R. Co. v. Gibbes, 


24 S.C. 60. 

Acceptance of charter aS assump- 
tion of statutory obligations and re- 
strictions see supra § 16 


40. Scotland County Vv. Missouri, 
etc., R. Co., 65 Mo. .123;. Columbia, 
etc., R. Co. v. Gibbes, 24 S. C. 60. 


[a] Power of amendment reserved 
in general statute.—Although a gen- 
eral statute reserves to the legisla- 
ture the power of amending charters, 
a charter which itself provides other- 
wise cannot be amended. Scotland 
County v. Missouri, etc., R. Co., 65 Mo. 
123; Columbia, etc., R. Co. v. Gibbes, 
24 S. C. 60. 

Incorporation of railroad company 
under special charter see supra § 11. 

41. U. S.—uU. S. v. Western Union 
Tel. Co., 50 Med. 28 [rev 59 Med: 813; 
8 CCA 282 G@ev 160, U.S. 1, 16 SCt 190; 
40 L. ed. 319)]. 

Conn.—State v. New Haven, etce., 
Co., 48 Conn. 351; Bulkley v. New 
York, ete: R. Co4627 Conn. 47.9: . 

Ga.—Union Branch R. Co. v. East 
Tennessee, ete., R. Co., 14 Ga. 327. 

Mass.—Com. v. Eastern R. Co., 103 
Mass. 254, 4 AmR 555. 

N. Y.—Peo. v. Public Serv. Commn., 
140 App. Div. 839, 125 NYS 1000; 
Brewer v. Union Pac. R. Co., 31 Hun 
545 [aff 101 N. Y. 647]. 

Oh.—Baltimore, ete., R. Co. v. 
Kreager, 61 Oh. St. 312, 56 NE 203; 
Lake Shore, etc., R. Co. v. Sharpe, 38 
Oh. St. 150; Chapman v. Mad River, 
etc., R. Co., 1 Oh. Dec. (Reprint) 565, 
10 WestLJ 399. 

R. I.—Macdonald v. New York, etc., 
Rao, 238 Rat op oso Alb isa 

[a] Compensation for work and 
improvements in case of revocation.— 
Under a statute incorporating a rail- 
road company which provided that in 
case of its repeal just compensation 
should be made to the company for 
its work, investments, and improve- 
ments upon the road, the company 
had a claim for the amount thereof 
upon the state after the enactment 
of a repealing act. Union Branch R. 
Co., v: Hast Tennessee, ete., R. Co., 
14° Ga. 327. 

Express reservation of power to 
alter, amend, or revoke charter in 
general see Constitutional. Law §§ 
649-654; Corporations §§ 187-189. 

42. Central R., etc., Co. v. State, 54 
Ga. 401; Worcester v. Norwich, etc., 
R. Co., 109 Mass. 103; Atty.-Gen. v. 
Chicago, ete, R. Cos 35 Wis. 425; 
Milwaukee, etc., R. Co. v. Field, 12 
Wis. 340. 

43. Worcester v. Norwich, etc., R. 
Co., 109 Mass. 103; Milwaukee, etce., 
R. Co. v. Field, 12 Wis. 340. 

Duty to operate and exercise pow- 
ers see infra ‘§§ 880-885. 


44. Roxbury v. Boston, etc. R. 
Corp., 6 Cush. (Mass.) 424. And see 
case infra note 45. 

45., Charlotte, - ete., «oR. 
Gibbes, 27 S. C. 385, 4 SE 49. 

46. Worcester v. Norwich, etc., R. 
Co., 109 Mass. 108. 

47. Peo. v. Public Serv. Commn., 
143 App. Div. 769, 128 NYS 384 [aff 
202 N. Y. 547 mem, 95 NE 1137 mem]; 
State v. Railroad Commn., 137 Wis. 
80, 117 NW 846. See Peo. vy. State 
Tax Comrs., 179 App. Div. 489, 165 
NYS 970 [aff 222 N. Y. 542, 118° NE 
1074] (statute giving power to a 
board of railroad commissioners to 
consent to a change of location and 
increase of the facilities of a railroad 
company constituted, in effect, an 
amendment of the chartered powers). 

48. Union ‘Pac. R: Co. v. Laramie 
Stockyards Co., 231 U. S. 190, 34 SCt 
101, 58 L. ed. 179; Higgins v. Down- 
ward, 13 Del. 227, 14 A 720, 32 A 133, 
40 AmSR 141; Shick v. Pennsylvania 
ue Co., 1 Pearson (Pa.) 264, 1 LegGaz 

[a] Statute merely legalizing cer- 
tain conveyances of land theretofore 
made by a railroad company will not 
be deemed to constitute an amend- 
ment to the company’s charter. 
Union Pac. R. Co. v. Laramie Stock- 
yards Co., 231 U. S. 190, 34 SCt 101, 
58 Li ed. 179. 

[b] Statute incorporating pur- 
chasers of railroad company’s prop- 
erty does not revoke the charter of 
such company. Higgins vy. Down- 
ward, 13 Del. 227, 14 A 720, 32 A 133, 
40 AmSR 141. 

49. Acceptance of 
supra § 16. 

50. Pearsall v. Great Northern R. 
Co., 161 U. S. 646, 16 SCt 705, 40 L. 
ed. 838 [rev 73 Fed. 933]; Cincinnati, 
etc., R. Co. v. Clifford, 113 Ind. 460, 
15 NE 524. 

[a] Where original and amenda- 
tory acts are passed at same session 
of legislature with only a _ brief in- 
terval between, during which there is 
no acceptance of the provisions of the 
original act and no rights are ac- 
quired thereunder, the amendatory 
acts are valid. Cincinnati, ete. R. 
ar v. Clifford, 113 Ind. 460, 15 NE 

51. Quinlan v. Houston, 
Co., 89 Pex. 356.34 Sw Tes. 

52. Necessity or acceptance of 
amendment see infra § 46. 

53. Anderson v. Railroad Co., 9i 
Tenn. 44, 17 SW 803;. State v. Rail- 
road Commn., 137 Was. 80, 117 NW 


846. 
Cent: ~RUSCo: 


Cow. 


charter see 


Clem ns 


54. Tennessee Vv 
Campbell, 109 Tenn. 655, 73 SW 112. 
fa] Thus an amendment to a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 46-47] 
ment.®> From the general rule that the charter of a 
railroad company cannot be amended without the 
consent of the company,** it follows that, where no 
power of amendment has been reserved to the legis- 
lature, or in the case of an amendment which does 
not come within the reserved power, an amendment 
must be assented to, or accepted by, the company.in 
order to be binding upon it;°* but the company has 
the right to accept or assent to an amendment,°*® 
and upon so doing becomes bound thereby.°® 

Assent is sufficiently manifested by asking the 
legislature to make the amendment,®° or by express- 
ly accepting an amendment theretofore enacted,*? 
or by acting upon and acquiescing in such amend- 
ment.®? 

Unanimous or majority assent of stockholders. 
While a majority of the stockholders of the company 
may in some cases bind the others by accepting or 
assenting to an amendment,®* where an amendment is 
fundamental, radical, or vital,®* as where it in fact 
constitutes a separate and distinct charter, creating 
a new company,®> the unanimous consent of the 
stockholders to its acceptance is essential, and dis- 
senting corporators, stockholders, or members are 
released, unless estopped by acquiescence or other- 
wise.°* But the want of an acceptance by a suffi- 
cient number of stockholders may be waived by those 


dissenting or not joining therein,®? and the state. 
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cannot object that proper assent was not given.°* 
The failure of any stockholder to object to the exer- 
cise of a power conferred by an amendment, at a 
meeting held for that purpose, constitutes a sufficient 
concurrence in, and assent to, such amendment by all 
the stockholders.®® 

Where power to amend has been reserved, no ac- 
ceptance of an amendment to a charter is necessary 
and it becomes operative without the assent of the 
company.’° 

[§ 47] b. Forfeiture of Franchise and Dissolu- 
tion?1—(1) In General. The dissolution of a rail- 
road company or the forfeiture of its charter is gov- 
erned by the rules applicable to corporations gen- 
erally,’? except as they may be modified by consti- 
tutional, statutory, or charter provisions.’ 

Forfeiture or involuntary dissolution. It may be 
ground for forfeiting the franchise of a railroad 
company and dissolving the company that it has will- 
fully and repeatedly misused or failed to exercise 
its franchise and powers with respect to matters 
which are of the essence of the contract between the 
company and the state,7* as where it makes a ma- 
terial departure from the points designated in the 
charter for the location of the road,*® or where the 
management makes discriminations clearly ‘showing 
an intention to exclude from the benefits of the road 
all except its principal stockholders for the purpose 


railroad charter originally defective 
because acknowledged before a notary 
public was validated by the express 
provisions of Acts (1891) c¢ 118, 
amending Acts (1890, Extra. Sess.) ¢ 
17. Tennessee Cent. R. Co. v. Camp- 
bell, 109 Tenn. 655, 73 SW 112. 

55. Of corporate charters general- 
ly see Corporations §§ 190-205. 

56. See supra § 45. 

57. Hartford, etc., R. Co. v. Wag- 
ner, 73 Conn. 506, 48 A 218; State v. 
New Haven, etc., Co., 43 Conn. 351; 
Goodin v. Evans, 18 Oh. St. 150; Mac- 
donald v. New York, etc., R. Co., 23 
R. I. 558, 51 A 578; Mulloy v. Nash- 
ville, etc., R. Co., 8 Lea (Tenn.) 427. 

fa] Provision that amendatory act 
“shall take effect at its passage” sim- 
ply means that, if duly accepted, it 
shall thus take effect by relation; and 
such due acceptance of the act is 
necessary to give it effect. Hartford, 
ete., R. Co. v. Wagner, 73 Conn. 506, 
48 A 218. 

58. Louisville, etc., R. Co. v. State, 
154 Ala. 156, 45 S 296. 

fa] Amendment subjecting char- 
ter to legislative control.—Although 
a railroad company was chartered 
prior. to the adoption of a constitu- 
tional provision subjecting charters 
to repeal or amendment, it could bar- 
gain away its right to be exempt from 
legislative modification by accepting 
the provisions of such article in con- 
sideration of benefits granted it by 
statute. Louisville, etc., R. Co. v. 
State, 154 Ala. 156, 45 S 296. 

59. Smead v. Indianapolis, etce., R. 
Co., 11. Ind. 104. 

60. Smead v. Indianapolis, etc., R. 
Co., supra. 

61. Louisville, etc., R. Co. v. State, 
154 Ala. 156, 45 S 296; Smead v. 
Indianapolis, etc., R. Co., 11 Ind. 104. 

62. Ala.—Louisville, etc., R. Co. v. 
State, 154 Ala. 156, 45 S 296. 

Ga.—Georgia R., etc., Co. v. Mad- 
dox, 116 Ga. 64, 42 SE 315. p 

Ind.—Smead v. Indianapolis, 
R. Co., 11 Ind. 104. 

Oh.—Cincinnati, etc., R. Co. v. Cole, 
29 Oh. St. 126, 23 AMR 729. 

R. I.—Macdonald v. New York, 
CLO EGO ou. Loo 8, of) AvO8. 

Vt.—Vermont, etc., R. Co..v. Ver- 
mont Gent. whom o4.0V ts 1. 

[a] Express or formal acceptance 


[51 C, J.—28] 


etc., 


unnecessary.—Under a constitutional 
provision permitting a railroad com- 
pany chartered before the adoption of 
the article which subjects corporate 
charters to repeal or amendment to 
enjoy the benefit of future legislation 
by accepting the provisions of the 
article, no express or formal ac- 
ceptance is necessary; and a railroad 
company chartered before such con- 
stitution by accepting the benefits of 
Code (1896) §§ 1170, 1171, enacted 
after the charter was granted, brings 
itself within such statute. Louis- 
ville, ete., R. Co. v. State, 154 Ala. 156, 


45 S 296. 

[b] Resolution reciting that 
amendments to charter had been 
made and empowering the board of 
directors to take the action author- 
ized by such amendment is such an 
acceptance and ratification of the 
amendment by the stockholders as 
legally makes the amendment part of 
the charter of the company. Georgia 
R., ete., Co. v. Maddox, 116 Ga. 64, 
42 SE 315. 

[c] Relocation of railroad in com- 
pliance with an amendatory act which 
in one section permits the road to be 
relocated and in another imposes lia- 
bility upon the railroad company for 
damages by fire communicated from 
its engines is a sufficient acceptance 
of the amendment with all its lia- 
bilities. Macdonald v. New York, 
etc Re ConZe made DOS, DLA OS) 

{[d] Authorization of lease.— 
Where the charters of two railroad 
companies contain no authorization 
for the making of a lease between 
them, but by a subsequent statute 
such power was given, the authoriza- 
tion of such a lease by the stockhold- 
ers at a meeting held for that purpose 
and without objection on the part of 
any of them sufficiently shows that 
the company, as such, had accepted 
such power as part of its organic law. 
Vermont, ete, R. Co. v. Vermont 
Cent. R. Co., 34 Vt. 1. 

63. Generally see Corporations §§ 
193-195. 

64. Alexander v. Atlanta, ete, R. 
Co., 108 Ga. 151, 33 SE 866; Snook v. 
Georgia Impr. Co., 83 Ga. 61, 9 SE 
1104. And see cases infra note 65. 

[a] Change in terminus of road is 
fundamental alteration which re- 


leases a subscriber to stock before 
the change is made, if made without 
his consent. Snook v. Georgia Impr. 
Co.; 83 Ga. 61, 9 SH.1104. 

, Assent of stockholders to consolida- 
tion see infra § 560. 

65. Youngblood v. Georgia Impr. 
Co., 83 Ga. 797, 10 SE 124; Snook v. 
Georgia Impr. Co., 83 Ga. 61, 9 SE 
1104; Carlisle v. Terre Haute, etc., 
ty CO. 6: Lnd solo. 
ea Generally see Corporations § 

67. Louisville, etc., R. Co. v. State, 
154 Ala. 156, 45 S 296. , 

68. Louisville, etc., R. Co. v. State, 
supra. 

69. Vermont, etce., R. Co. v. Ver- 
montiCent. RaiCo. 134 Viti ae 

Exercise of powers conferred as 
assent to amendment see supra text 
and note 62. 

70. State v. New Haven, etc., Co., 
43 Conn. 351. 

Reservation of power to amend or 
revoke charter see supra § 45. 

71. Cross references: 
Consolidation as dissolving constit- 
uent companies see infra § 564. 

Forfeiture of right: 
Of way or other interests in land 
see infra §§ 281-290. 
To engage in railroad business see 
supra § 8. 

72. See Corporations §§ 3670-3921. 

73. See constitutional and statu- 
tory provisions. 

74, Ark.—Mississippi, ete., R. Co. 
v. Cross, 20 Ark. 443. 

Me.—Ulmer v. Lime Rock R. Co., 
98 Me. 579, 57 A 1001, 66 LRA 387. 

Miss.—Harris v. Mississippi Val- 
ley, etc., R. Co., 51 Miss. 602. 

N. C.—Atty.-Gen. v. Petersburg, 
etc., R. Co.,-28 N. C. 456. 

Pa.—Com. v. New York, etc., R. Co., 
10) Baz Conl29: 


Tex.—East Line, etc., R. Co. v. 
State, 75 Tex. 434, 12 SW 690; State 
v. Rio Grande R. Co., 41 Tex. 217. 


And see cases infra notes 75, 76. 

Particular acts or omissions as 
causes for forfeiture see infra §§ 48— 
50: 

Right to engage in railroad busi- 
ness as franchise see supra § 8. 

755) Mississippi,” €te. iss Comsevs 
Cross, 20 Ark. 443. 

Location of road on route specified 
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of preventing competition;7® and the company may 
also, of course, be dissolved for any act of omission 
on its part made a cause for forfeiture by its char- 
ter or governing statute,’" as for a breach of a ma- 
terial condition subsequent preseribed therein.’® 
But, unless otherwise provided by constitution or 
statute, an isolated ease of nonuser or misuser is not 
in itself ground for a forfeiture of a company’s char- 
ter;“® nor is the fact that the company intends to 
neglect the performance of its full duties to the pub- 
he,®° or that it has obtained a charter from another 
state.*1| And a misuser or nonuser with respect 
only to a matter not materially concerning the pub- 
he or the performance of the company’s publie du- 
ties is not cause for a forfeiture.®? 
infidelity on the part of the officers or trustees of a 
railroad company is not ground for dissolving it,®* 
the remedy in such ease being to enjoin the miscon- 
duet or remove the officers.§* Unless otherwise pro- 
vided by the constitution, a governing statute, or its 
charter,*° a railroad company is not ipso facto dis- 
solved by an improper act or omission,*® although 
constituting sufficient ground for forfeiture by ju- 
dicial proceeding.*7 

Voluntary dissolution. A railroad company may 
be dissolved by a voluntary surrender of its fran- 
chises,°* except in so far as its public duties may 
limit the right so to do;8® and the legislature may 
release the company from such limitation.9° The 
by charter or articles see infra § 123. 

76. Ulmer v. Lime Rock R. Co., 98 
Me. 579, 57 A 1001, 66 LRA 387. 

77. Louisiana, etc., R. Co. v. State, 
75 Ark. 435, 88 SW 559; State v. Rio 


Grande R. Co., 41 Tex. 217; State v. 
Southern Pac. R. Co., 24 Tex. 80. And 


42, 72 AmD 685; 
27 LRA 369. 
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Misconduct or . 


App.. Div. 622,, 59. NYS 1111]; 
man vy. Lebanon Valley R. Co., 30 Pa. 98. 
Combes v. Keyes, 
89 Wis. 297, 62 NW 89, 46 AmSR 839, 
Compare Freeo Valley 


R. Co. v. Hodges, 105 Ark. 


? R a ee ee SIA 
[85 47-48 


failure of a railroad company which has been di- 
vested of its property by judicial sales to do. any 
business or maintain its corporate organization for 
many years has been held to show a voluntary sur- 
render of its corporate franchise.®! A voluntary 
dissolution is not a corporate act but the act of 
the members of the company;°? and its officers in 
effecting such an arrangement act as trustees of the 
members, and not as corporate functionaries. 

[§ 48] (2) Lease or Sale of Property.®* The 
mere leasing by a railroad company of all or any part 
of its property,®> or the voluntary®® or judicial?’ 
sale thereof, does not of itself work such a disso- 
lution of the company as to disable it from there- 
after exercising its corporate powers; nor does it 
relieve the company from its debts and obligations.°® 
But a sale of all the corporate property may be 
deemed a dissolution of the company for the pur- 
pose of protecting and enforcing the rights of third 
persons,®® and in ease of a judicial sale of all the 
corporate property and’franchises of the company 
the court may be justified in administering the as- 
sets of the company as if a legal dissolution had 
oceurred.t| And where a sale or lease is accom- 
panied by acts made a cause of forfeiture by stat- 
ute,? or by acts or omissions which amount to a will- 
ful misuser or nonuser of the corporate franchises 
of the company,® it may work a forfeiture or consti- 
tute grounds on which the state may have a forfei- 
Tex. 692, 4 SW 156. 

U. S. v. Little Miami, etc., R. 
Co., 1 Fed. 700 [rev on other grounds 
108 U. S. 277, 2 SCt 627, 27 L. ed. 724]; 
Muscatine Western R. Co. v. Horton, 


38 Iowa 33; Gulf, etc., R. Co. v. Mor- 
ris, 67 Tex. 692, 4 SW 156. 


Laue 


314, 151 


see cases infra note 78. 

78. Brown v. Wyandotte, etc. R. 
Co., 68 Ark. 134, 56 SW _ 862; La 
Grange,’ ‘ete, “R..Co:- vv. Rainey, 7 
Coldw. (Tenn.) 420. 

79. Com. v. New York, etc., R. Co., 
10pPas Co. 129° 

80. State v. Martin, 51 Kan. 462, 
Sietpalade et rem. v. Pittsburg, etc., R. 
Co., 58 Pa. 26. 

81. Com. v. Pittsburg, etc., R. Co., 


supra. 

82. Harris v. Mississippi Valley, 
ete., R. Co., 51 Miss. 602. 

83. Belmont’ v. Erie R. Co., 52 


Bard cCNs yy.) 637. 

Officers and directors in general see 
supra §§ 34-40. 

84. Belmont v. Erie R. Co., supra. 

85. See constitutional and statu- 
tory provisions. 

[a] What constitutes “operation” 
under provision forfeiting charters of 
companies not operating.—A consti- 
tutional provision that charters un- 
der which organization shall-not have 
taken place or which shall not have 
been in operation within a specified 
time from the time the constitution 
takes effect shall thereafter have no 
effect or validity does not apply to 
the charter of a railroad company 
which had organized and proceeded to 
secure rights in streets and to con- 
struct its road at the time the con- 
stitution took effect. Little Rock, 
etc., R. Co. v. Little Rock, etc., R. Co., 
36 Ark. 663; McCartney v. Chicago, 
ete., R. Co., 112 Ill. 611, (construing 
Const. [1870] art 11 § 2). 

Forfeiture ipso facto by failure to 
construct or complete road within 
prescribed time see infra § 49. 

86. Atty.-Gen. v. Superior, etc., R. 
Co., 93 Wis. 604, 67 NW 1138. 

Waiver of forfeiture see infra § 51. 

87. Proceedings for forfeiture or 
dissolution see supra § 52. 

88. Matter of New Platz, etc. R. 
Co., 27 Misc. 451, 59 NYS 247 [aff 42 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


SW 281 (holding that, the right of a 
railroad company to “dissolve itself 
voluntarily is limited by the consid- 
eration that railroad companies are 
required to perform public duties 
which private corporations do not 


Owe). 

89. Duty to operate see infra §§ 
880-885. 

90. Lauman vy. Lebanon Valley R. 


Co., 30 Pa. 42, 72 AmD 685. 

91. Combes v. Keyes, 89 Wis. 297, 
62 NW 89, 46 AmSR 839, 27 LRA 369. 

92. Lauman v. Lebanon Valley R. 
Co., 30 Pa. 42,.72 AmD_685. 

93. Lauman vy. Lebanon Valley R. 
Co., supra. 

94. Sale or lease in general see 
infra §§ 483-553. 

95. U.S. v. Little Miami, etc., R. 
Co., 1 Fed. 700 [rev on other grounds 
108 U. 21, F2NSCUSC20; 1 aie lean eas 
724]; State v. Omaha, etc., R., etc., 
Co., 91 Iowa 617, 60 NW 121; sO 
etc., R. Co. v. Kerr, 17 Barb. (N. 

581. 

96. Davis v. Memphis, etc., R. Co., 
87 Ala. 633, 6 S 140; Bruffett v. Great 
Western R. Co., 25 Ill. 353; State v. 
St. Paul, ete., R. Co., 35 Minn, 222, 
28 NW 245; State v. Rives, 27 N. C 


Oits 

[a] Illustration.—Where a rail- 
road company was authorized by 
special statute to sell and convey to 
another company named all of its 
railroads and the appurtenances 
thereof, and franchises and corporate 
rights necessary to the use of the 
property, but other franchises and 
powers which had been conferred on 
the company were expressly excepted 
from such authority, a sale and con- 
veyance so made by the company and 
the consequent suspension by it of 
all its business as a railroad company 
did not operate as a forfeiture of its 
corporate franchises. State v. St. 
raat etc., R. Co., 35 Minn. 222, 28 


oO. 
97. Gulf, etc., R. Co. v. Morris, 67 


99. Davis v. ea RES, ete., R. Co., 
87 Ala. 633.6 S 1 

Le Toledo, etc., Co. v. Continen- 
tal Trust Co., 96 hea. 784, 37 CCA 587, 
95 Fed. 497, 36 CCA 155 {mod 32 Fed. 


642, 86 Fed. 929]; Moore v. Whit- 
comb, 48 Mo. 543. Compare In re 
New York, eter LR 2 Co. Los Na yates 


85, 85 NE 1014 (holding that, where 
the receiver of a railroad company 
was directed to Sell “fall the rights of 
said company . . . legal or equi- 
table, in and to its roadbed and right 
of way and all its real estate, tracks, 
and fixtures,” but no sale was made 
thereunder except that of the right of 
stockholders to stock subscribed for, 
it did not appear as a matter of law 
that the stockholders’ interest had 
been disposed of and that the com- 
pany had ceased to exist). 

[a] Since it totally destroys ob- 
ject for which company was created, 
the sale of a railroad in a proceeding 
to enforce a lien reserved to the state 
operates as a dissolution of the com- 
pane Moore v. Whitcomb, 48 Mo. 

2. Louisiana, etc., R. Co. v. State, 
75 Ark. 435, 88 SW 559, 5 AnnCas 637. 

Forfeiture for causes declared by 
hike see supra § 47 text and notes 

78. 

3. Ind.—Eel River ae Co. v. State, 
155 Ind. 433, 57 NE 388. 

Iowa.—State v. Omaha, oe R., etc., 
Co., 91 Iowa 517, 60 NW 1 

Minn.—State v. Srineeota Cent. R. 
Co., 36 Minn. 246, 30 NW 816. 

Nebr.—State v. Atchison, etc., R. 
oe 24 Nebr. 143, 38 NW 43, 8 AmSR 

Pa.—Com. v. Altoona, ete., R. Co., 
32 Pa. Co. 449; Com. v. Pittsburgh, 
ete SRa Co. 32) Pa. Co. 40 01. 

Tex.—Hast Line, ete, “R.. Cow ‘ve 
State, 75 Tex. 434, 12 SW 690. 

[a] Lease in perpetuity.—The 
acts of a domestic railroad company 
in surrendering possession, control, 
and use of its corporate property and 


a 


eh 


if 


§§ 48-50] 


ture declared.4 
[§ 49] (3) Failure To Construct or Complete 
Railroad.’ In accordance with the general rules re- 


lating to the involuntary dissolution of a railroad 


company and the forfeiture of its charter and cor- 
porate franchise,® a railroad company may be dis- 
solved by reason of a wrongful misuse or nonuse of 
its corporate powers relative to the construction of 
the road,’ as where it delays for an unreasonable 
time to construct the line provided in its charter,® 
or constructs a railroad wholly unsuited to the needs 
of the public;® but mere delay in construction or 
completion is not, in the absence of statutory re- 


. striction as to time, ground for forfeiture of its char- 


ter rights unless the lapse is so long as to amount to 
an abandonment,’® and delay in actual construction 
does not render the charter liable to forfeiture where 
the company is engaged in continuous endeavors to 
finance the proposed construction.!! 

Construction within prescribed time. In the ab- 
sence of a statutory or charter provision to that ef- 


fect the mere fact that a railroad company fails to 


begin, carry on, or complete the construction of its 
road within a time or at a rate of progess specified 
in its charter or governing statute does not of itself 
work a dissolution of the company,!? although it 
usually is ground for which a forfeiture may be 
declared in a direct proceeding by or on behalf of 
the state;1? but under some statutes such a failure 
constitutes a forfeiture or dissolution, without the 
intervention of the courts or any action on the part 
of the state.14 Where the condition is that the com- 


franchises to a rival company under a 
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pany expend a certain amount of its capital within 
a specified time, the fact that it has granted to an- 
other company the privilege of laying tracks on - 
parts of its route will not enable it to retain its cor- 
porate existence without making the prescribed ex- 
penditures;1> nor will a reservation to the lessor 
in such case of a right to run cars over part of the 
track laid by the lessee avail to give the lessor the 
benefit of expenditures by the lessee.t® Such a pro- 
vision for construction or completion cannot be de- 
feated by transferring the right of way to another 
company.’ In some jurisdictions failure to con- 
struct or complete the road is ground for forfeiture 
only as to such portion of the road as has not been 
constructed within the time limited.18 A provision 
requiring construction or completion within a speci- 
fied time relates, however, only to the line of railroad 
authorized by the company’s original charter or 
articles of incorporation,!® and so failure to com- 
plete extensions subsequently authorized or under- 
taken is not ground of forfeiture.?? It has been 
held that a period during which a railroad company 
was in the hands of a receiver is not to be included 
in determining whether its road has been completed 
within the time prescribed therefor.** 

[§ 50] (4) Suspension or Abandonment of Rail- 
road or Business.??, The unjustifiable failure of a 
railroad company to operate its railroad or busi- 
ness or the voluntary abandonment thereof is ground 
for the dissolution of the company and the forfei- 
ture or annulment of its corporate franchise,?* and 
under some statutes an abandonment of a part of 


464]; 


lease in perpetuity, and in acquiesc- 
ing in the destruction of a portion of 
its road and other property by the les- 
see in order to destroy competition, 
are sufficient grounds to authorize a 
forfeiture of its franchises and a dis- 
solution of the company and a judg- 
ment of ouster against the lessee. 
Hel River R. Co. v. State, 155 Ind. 433, 
57 NE 388. 

Misuser or nonuser of franchise as 
ground for forfeiture see supra § 47 
text and note 74. 

4. Proceedings for dissolution or 
forfeiture see supra § 52 

5. As authorizing grant of certif- 
icate of convenience and necessity to 
rival company see supra § 10. 

6. See supra § 47 


7 State v. Hazelton, etc., R. Co., 
40 Oh. St. 504. 

8 State v. Hazelton, ete., R. Co., 
supra. 

9. State v. Hazelton, etc., R. Co., 
supra. 

10. Stephens v. Louisiana Long 


Leaf Lumber Co., 122 La. 547, 47 S 
887; Com. v. New York, etc., Coal, 
ete: Co.; 10% Pa.. Co... 1293 Collier iv. 
Union R. Co., 113 Tenn. 96, 83 SW 155. 

Abandonment of railroad or busi- 
ness see infra § 50. 

11. Young v. Webster City, etc., R. 
Co., 75 Iowa 140, 39 NW 234. 

12. Hughes v. Northern Pac. R. 
Co., 18 Fed. 106, 9 Sawy. 313; New 
York, etc., R. Co. v. Motil, 81 Conn. 
466, 71 A. 563; Cluthe v. Hvansville, 
etc., R. Co., 176 Ind. 162, 95 NE 543, 
AnnCas1914A 935; Fajardo Dev. Co. 
v. Zalduondo, 20 Porto Rico 237. 

Time for commencement or comple- 
tion of construction in general see in- 
fra §§ 306, 307. 

13. In re Brooklyn El. R. Co., 125 
N. Y. 434, 26 NE 474; In re Atty.- -Gen., 
2 NYS 684 [aff 50 Hun 511, 3 NYS 
Com. v. Middletown Electric 
Re Co., 25 eae Co! 2623) Com. iv. New. 
Work, wete4 tRaiCony 10). Pas (Co! 9129; 
State v. International, Cte, sr Co:; 57 
Tex. 534; Vermont, ete., R. Co. v. 
Vermont ‘Cent. R. Co.,, B4eVite to But 
compare State v. Omaha, etc., R., etc., 


Co., 91 Iowa 517, 60 NW 121 (holding 
that, where a railroad company was 
granted power by a city to build 
tracks therein on condition that it 
should conform to the street grades 
and should pay for the paving between 
its tracks, its failure to comply with 
such conditions was not ground for 
declaring a forfeiture of its charter). 

Proceedings for forfeiture or dis- 
solution see infra § 52. 

14. Minn.—State v. St. Paul, etc., 
R. Co., 35 Minn. 222, 28 NW 245. 

Mo._—Ford v. Kansas City, ete., R. 
Co., 52 Mo. A. 439. 

N. Y.—Farnham v. Benedict, 107 N. 
Yi 159), 13) NBs 42 Brooklyn Steam 
Transit Co. v. Brooklyn, 78 N. Y. 524; 
In re Brooklyn, etc., R. Co., 72 N. Y. 
245; Hanbury v. Metropolitan Se- 
curities Co.,2 215) App: Divs 225,213 
NYS 555; New York, etc., R. Co. v. 
O’Brien, 121 App. Div. 819, 106 NYS 
909 [aff 192 N. Y. 558 mem, 85 NE 1113 
mem]; Mechanicville, etc., RenCoueve 
Fitchburg R. Co., 103 Mise. 46, 170 
NYS 476 [aff 190 App. Div. 887, 178 
NYS 904]; Nicoll v. New York, etc., 
R. Co., 1 CodeRep 89 [rev on other 
grounds 12 Barb. 460 (aff 12 N. Y. 


121)]. 
Tenn.—La Grange, etc., R. Co. v. 
Rainey, 7 Coldw. 420. 
Tex.—Bywaters v. Paris, etc., R. 
€o,, 73 Tex. 624, 11 SW 856; ‘nid, 
etesn Rs ‘ConLy. State, (Civ. A.) 181 SW 


498° [rev on other grounds 108 Tex. 
239, 191 SW 560]; Sulphur Springs, 
etc., Ri (Conve Sts Louis, ete., R. Co., 2 
Bee Civ. A. 650, 22 sw 107, 23 SW 
101 


Va.—Silliman vy. Fredericksburg, 
etc., R. Co., 27 Gratt. (68 Va.) 119. 

Que.—Montreal Park, etc., R. Co. 
v. Chateauguay, etc., R. Co., 13 Que. K. 
B. 256 [app allowed. on other grounds 
300. Can- 48.C.~48 ]). 

Constitutional or statutory provi- 
sions for forfeiture by improper act 
or omission ipso facto in general see 
supra § 47. 


15. In re Brooklyn, etc., R. Co., 81 
N.Y. 69: 
16. In re Brooklyn, etc., R. Co., 


supra. 

17. Peo. v. Toledo, ete., R. Co., 280 
Ill. 495, 117 NE 701, AnnCasi1918D 224. 

18. Utah, etec., ik Co. v. Utah, etce., 
R... Co.,. 110 FKedJ. 879: Statebvi est 
Paul, ete., R. Co., 35 Minn. 222, 28 NW 
245; Sulphur Springs, etc., R. Co. v. 
St... Louiss-eite,;. (Rie Coes eRex fe Gin ie Ne 
650, 22 SW 107, 23 SW 1012; Montreal 
Park, ete; Rr Codey: Chateauguay, 
etc., R. Co., 13 Que. K. B. 256 [app al- 
ewes on other grounds 35 Can. S. C. 


‘le 

[a] Illustration.—Under Spec. L. 
(1864) ¢c 1 subs 2 § 5, and L. (1865) c 
15 § 4, attaching to the grant of fran- 
chises thereby made to a railroad com- 
pany the condition that it shall con- 
struct and equip its road and branches 
within a fixed time, and that upon 
failure to do so all unbuilt portions 
thereof shall be absolutely forfeited, 
etc., Such failure to construct one of 
its branches is not a cause of forfei- 
ture of its corporate franchise, or of 
its franchises to maintain and oper- 
ate the constructed portion of its 
road; but the forfeiture is restricted 
to the unbuilt portion. State v. St. 
pee etce., R. Co., 35 Minn, 222, 28 NW 
45. 

19. Peo. v. Southern Pac. R. Co., 
WG Cal. 692; 2h5 Sy litte 

20. Peo. v. Southern Pac. R. Co., 
supra. 

21. In re New York, etc., R. Co., 
193 N. Y. 72, 85 NE 1014, 

A Cross references: 


"Fonteitine right to engage in rail- 
road business see supra § 8 
Violation of duty to operate see in- 
fra §§ 882-885. 
Delay in construction or completion 

see supra § 49. 

Removal or abandonment of stations 

see infra § 161. 

23. State R. Commn. vy. Saline Riv- 
er Re Co., 119) Ark? 239, 17/7 “SWe896; 
Peo. v. Pittsburgh R. Co., 53 Cal. 694; 
Public Serv. Commn. v. Richmond, 
etc., R. Co., 108 Misc. 724, 163 NYS 
64 [aff 188 App. Div. 970, 176 NYS 
918 mem]. 
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its line is ground for a forfeiture of the company’s 
corporate franchise as to the entire line.** In the 
absence of statute providing therefor, however, it is 
no cause for forfeiture that the company discontinues 
unprofitable trains;?° and it has also been held that 
a forfeiture will not be declared for a failure or re- 
fusal to run trains to a certain place, where there is 
no injury to the public and a forfeiture would not 
redress the grievance complained of.?° 

Length of suspension. In some jurisdictions, un- 
der particular statutes, a suspension of the main- 
tenance and operation of the road for a specified 
time is ground for a forfeiture.?7 
that a suspension or abandonment extending beyond 
the period so prescribed admits of no explanation 
or excuse to prevent a forfeiture from occurring or 
being declared;?8 but a nonuser for any period less 
than that specified by the statute is no ground for a 
dissolution.?® 

Voluntary dissolution by abandonment. A rail- 
road company cannot incur a forfeiture or dissolve 
itself at its own pleasure and in disregard of the 
rights of others merely by abandoning its road or 
business,®° and such abandonment or the entire dis- 
use of the railroad is not enough to absolve the com- 
pany from the performance of its duties.?? 

[§ 51] (5) Waiver or Nonenforcement of Forfei- 
ture. Forfeiture of the franchise of a railroad com- 
pany is a prerogative of the state,°? which may be 


24. Brownell v. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA 169; Peo. v. Albany, 
R. Co., 24 N. Y. 261, 82 AmD 295. 

255 Comey. Mitchpurs. RR. Co..L2 


etc:, |'§ 52. 
33. 
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It has been held . 


Right of private person or corpo- 
ration to invoke forfeiture see infra 


Mississippi, 


Cross, 20 Ark. 443; State v. Minnesota 


[§§ 50-52 


a by it,°* even after the occurrence of an act 
or omission which by constitution or statute is made 
a cause of forfeiture ipso facto ;** and a cause of 
forfeiture is waived by acquiescing for an unreasona- 
ble time in the construction and operation of the 
railroad,?® or by the enactment of a statute rec- 
ognizing the company and authorizing the construc- 
tion or operation of its road,?* or extending the time 
for the completion of the road, 37 or expressly re- 
leasing the company from a cause of forfeiture or 
legalizing a'violation.?& A statute, however, reliev- 
ing railroad companies from past defaults has no 
application to causes of forfeiture arising after the 
passage of the act.*® 

A waiver on condition may be revoked upon a 
breach of the condition.*° 

[§ 52] (6) Proceedings for Forfeiture or Dissolu- 
tion. While under some constitutional, statutory, 
or charter provisions improper acts or omissions on 
the part of a railroad company may ipso facto ren- 
der its charter and corporate franchise forfeited and 
the company dissolved,* in the absence of any such. 
provision a company may be deprived of its corpo- 
rate franchise and an involuntary dissolution decreed 
against it only in a direct judicial proceeding,* 
usually in the nature of quo warranto,** instituted 
by, or in behalf of, the state for that purpose.** So, 
it has: been held that except where forfeiture has 
resulted ipso facto from acts or omissions specified 


Rainey, 7 Coldw. 420. 
Tex.—Bywaters v. Paris, ete, R. 
Co., 73 Tex. 624,.11 SW 856. 


a | COnmeVe Que.—Montreal Park, ete: RavCosnve 


etc., 


Gray (Mass.) 180. 

26. Atty.-Gen. v. Erie, etc., R. Co., 
55 Mich. 15, 20 NW 696. 

[a] Thus the charter 
road company will not be declared 
forfeited for the failure and refusal 
to continue to run its trains into and 
use as a station a village not named 
as a station in the charter, although 
injury to the inhabitants of such vil- 
lage is thereby done, where such dis- 
continuance is brought about by the 
use of another route by the lessee of 
the company to facilitate the trans- 
fer of passengers and freight to a 
through line of railroad, and the pub- 
lic at large is not injured. Atty.-Gen. 
v. Erie, ete., R. Co., 55 Mich. 15, 20 
NW 696. 

27. State v. Minnesota Cent. R. Co., 
36 Minn. 246, 30 NW 816; Peo. v. 
Northern R. Co., 53 Barb. 98 [aff 42 
N. Y. 217122 Atty:-Gen. v.. Superior, 
etc., R. Co., 93 Wis. 604, 67 NW 1138. 

ast “Peo. v.. Northern. Re “Co., 53 
Barb. 98 [aff 42 N. Y. 217 (writ of er- 


of a rail- 


ror dism 12 Wall. (U. S.) 384, 20 L. 
ed. 412)]. 
29. Peo. v. Atlantic Ave. R. Co., 


125 N. Y. 5138, 26 NE 622. 

[a] Omission for five days to run 
trains is not sufficient to authorize a 
forfeiture of the company’s charter 
under a statute providing for the dis- 
solution of a corporation “where it 
has suspended its ordinary and law- 
ful business for at least one year;” 
nor is such omission an “abuse of its 
power s’ within the meaning of a pro- 
vision which authorizes an action for 
dissolution for abuse of corporate 
powers. Peo. v. Atlantic Ave. R. Co., 
125 N. Y. 513, 26 NE 622. 

IPGO. Ve LLOVs CCUG. a iCOnme s 
(N. Y.) 427. 

31. Peo. v. Troy, etc., R. Co., supra. 

Duty to operate see infra §§ 880-885. 

32. Brummitt v. 5now Hill R. Co., 
197 N. C. 381, 148 SE 444; Montreal 
Park, etc., R. Co. v. Chateauguay, etc., 
R. Co., 13 Que. K. B. 256 [app allowed 
on other grounds 35 Can. S. C. 48]. 


Cent. R. Co., 36 Minn. 246, 30 NW 816; 
Brummitt v. Snow Hill R. Co., 197 N. 
C. 381, 148 SE 444; Montreal Park, 
ete., R. Co. v. Chateauguay, etc., R. 
Co., 138 Que. K. B. 256 [app allowed 
on other grounds 35 Can. S. C. 48]. 
And see cases infra notes 34-38. 

$4. St Louis ete; (Re) Cov. St. 
Smith, ete., R. Co., 104 Ark. 344, 148 
SW 531. 

Forfeiture ipso facto by improper 
act or omission see supra §§ 47, 49. 

35. (State v. Bailey; 19. Ind.” 452); 
Brownell v. Old Colony R. Co., 164 
Mass. 29, 41 NE 107, 49 AmSR 442, 
29 LRA 169. 

[a] Thus, where the articles of as- 
sociation of a railroad company, de- 
fectivé in not specifying with certain- 
ty the terminus of its road, are prop- 
erly filed in the office of the secretary 
of state, it is notice to the state of 
the defect and its right to take ad- 
vantage thereof is lost by eight years 
of acquiescence without endeavoring 
to have the same amended. State v. 
Bailey, 19 Ind. 452. 

36. Ill.—Peo. v. Mississippi, 
R. Co., 14 Ill. 440. 

Minn.—State v. Minnesota Cent. R. 
Co., 36 Minn. 246, 30 NW 816. 

N. C.—Brummitt v. Snow Hill R. 
Co., 197 N. C. 381, 148 SE 444; Atty.- 
Gen. v. Petersburg, etc., R. Co., 28 N 
C. 456. 

Tex.—East: Line, etc., R. Co. vy. 
State, 75 Tex. 434, 12 SW 690. 


etc., 


Wis.—Atty.-Gen. v. Superior, etc., 
R. Co., 93 Wis. 604, 67 NW 1138. 
Ont.—Port Dover, ete, R. Co. v. 


Grey, 36 U. C. Q. B. 425; Toronto Vv. 
Crookshank, 4 U. C. Q. B. 309. 

37. Ark.—St. Louis; etc., R. Co; v. 
Ft. Smith, etc., R. Co., 104 Ark. 344, 
148 SW 581. 

N. Y.—Brooklyn Steam Transit Co. 
v. Brooklyn, 78 N. Y. 524; In re Brook- 
lyn, ‘ete., R. Co., 72 N. Y. 245; New 
York, etc., R. Co. v. O’Brien, 121 App. 
Div. 819, 106 NYS 909 {aff 192 N. Y. 
558 mem, 85 NE 1113 mem]. 

Tenn.—La Grange, etc., R. Co. v. 


Chateauguay, etc., R. Co., 13 Que. K. 
B. 256 [app Ane on other grounds 
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38. Mississippi, -.ete; R. Co. v. 
Cross, 20 Ark. 443; Com. vy. Pittsburg, 
etc., R. Co., 58 Pa. 26 

39. Brooklyn Steam Transit Co. v. 
Brooklyn, 78 N. Y. 524. 

40. La Grange, etc., R. Co. v. Rain- 
ey, 7 Coldw. (Tenn.) 420. 

[a] Provision against sale of road. 
—Where the legislature extends the 
time in which to complete a railroad, 
provided it is not sold and transferred 
to a certain party named, a sale of 
such road is a revocation of the waiv- 
er by the state of its right to enforce 
a forfeiture of the charter of the com- 
pany for failure to complete the road 
within the time specified in the act of 
incorporation. La Grange, etc., R. Co. 
v. Rainey, 7 Coldw. oo 420. 

41. See supra §§ 47, 


42, See Corporations 4 3752-3800. 
43. See Quo Warranto ante. 
44. U. S.—Utah, ete, R. Co. v. 


Utah, ete., R. Co., 110 Fed. 879. 

Ark.—State R. Commn. v. Saline 
River R. Co., 119 Ark. 239, 177 SW 896; 
Louisiana, ete., RA Coveve State, 75 Ark. 
435, 88 SW 559. 

Iil.—Bruffett v. Great Western R. 
Co;, 25) TI. 353. 

Ind.—Logan Vv. Vernon, .éte.,) R. ©o.; 
eee ee 552; State v. Bailey, 19 Ind. 

Me.—Ulmer v. Lime Rock R. Co., 98 
Me. 579, 57 A 1001, 66 LRA 387. 

Minn. ’ “State v. Minnesota Cent. R. 
Cory aa Minn. 246, 30 NW 816. 

N. Y.—People v. Ulster, ete., R. Co., 
128 N. Y. 240, 28 NE 635; In re Atty.- 


Gen., 2 NYS 684 [aff 50 Hun 5t1473 
NYS 464]. 

N. C.—Brummitt v. Snow Hill R. 
Co., 197 N. C. 381, 148 SE 444. 


Pa,.—Philadelphia, ete, KR. Co.s Pete 
187 “Pawd23.740MAS 967s Chestnut Hill? 
ete: Re Couns Conshohocken R. CoS 4, 
Pa. Dist. 12, 15 Pa. Go. 441. 


Porto Rico.—Fajardo Dev. Co. v. 
Zalduondo, 20 Porto Rico 237. 
Tenn.—La Grange, etc., R. Co. v. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by statute,*® the right of the company to corporate 
existence cannot be questioned in a collateral pro- 
ceeding,*® and where the state has not proceeded to 
have a forfeiture declared or enforced, it cannot be 
invoked by a private individual or corporation.** 
Accordingly, where a pleading in a collateral proceed- 
ing seeks to set up the fact of forfeiture, it must 
- usually allege that the forfeiture has been judicially 
declared in a suit for that purpose.*® 

Parties. In a proceeding to forfeit the charter 
of a railroad company on account of the sale of its 
road,*® the purchaser is not a necessary party.®° 
The lessee of a railroad has such an interest in the 
forfeiture of the charter of the lessor company as 
to entitle it to intervene in proceedings theretor.>+ 

Pleading. The information or complaint in a pro- 
ceeding by the statute to enforce a forfeiture of a 
railroad company’s charter must set forth facts show- 
ing a good cause of forfeiture,°? but it need not 
be expressed in technical language.®* The com- 
plaint ordinarily need not allege that the acts or 
omissions alleged were prohibited by statute,°* or 
that injury to the public has resulted therefrom.°® 

Presumptions and burden of proof. In the case 
of an act or omission which would ipso facto ter- 
minate the corporate existence of the company, the 
presumption will be indulged, in the absence of evi- 
dence to the contrary, that no forfeiture has oce- 
curred,®* and the burden of proving the contrary 
is upon the one asserting it.°7 

Determination and disposition. Where, in pro- 
ceedings by, or on behalf of, the state, the evidence 
clearly shows the existence of a ground for forfeit- 
ing the company’s charter, it is mandatory upon the 
court to declare a forfeiture.°§ 


[§ 53] (7) Operation and Effect. The general 
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rules relative to the operation and effect of forfei- 
ture of corporate charters and the dissolution of 
other corporations®® are applicable to railroad com- 
panies,®° except as they may be modified or super- 
seded by special statutory or charter provisions.** 
Thus all its general powers, as to be a corporation, 
to sue and be sued, to have a corporate seal, to ac- 
quire and hold property, and the like,®? and such ad- 
ditional powers as may: have been conferred upon 
it,°* cease and can no longer be exercised. Similarly, 
the officers of the company are divested by the for- 
feiture or dissolution of all their powers,°* except 
that under some statutes they may continue to exer- 
cise powers necessary to wind up the company.®? 
But the property rights of the company ordinarily 
survive for the benefit of those who may have a 
right to or just claims against its assets,°® subject 
to loss by abandonment or forfeiture,°? and so con- 
sents and franchises granted it by a municipality 
continue in existence and pass to the directors as 
trustees for the creditors and stockholders,®*® pro- 
vided they are not subject to forfeiture for nonuser.®® 
It has been held that a railroad, although there has 
been a forfeiture or repeal of the company’s charter, 
remains a public highway subject to the management 
and control of the state.”° 

Recovery of money deposited with state. It has 
been said that, upon forfeiture of its charter for 
failure to construct its road, a railroad company has 
no right to recover moneys deposited with the state 
under a statute requiring such deposit at the time of 
organization, and providing for repayment of speci- 
fied sums as construction proceeds.71 

[§ 54] B. Foreign Companies—l. In General. 
Except as they may be modified or superseded by 
special constitutional or statutory provisions, the 


Rainey, 7 Coldw. 420. 

Va.—Dismal Swamp R. Co. v. John 
L. Roper Lumber Co., 114 Va. 537, 77 
SE 598, AnnCas1914C 641. 

Forfeiture as prerogative of state 
See supra § 


455 st, uouis, .ete., RR. #Coriws. It. 
Smith, ete., R. Co., 104 Ark. 344, 148 
SW 531. 

46. Ark.—Brown v. Wyandotte, 


ete., R. Co., 68 Ark. 134, 56 SW 862. 

¥1l.—Peo. v. Illinois Cent. R. Co., 143 
HIP wACNSa ye tate 24 Ti 471 89 NE 
744). 

Ind.—Cluthe v. Evansville, etc., R. 
Co., 176 Ind. 162, 95 NE 543, AnnCas 
1914E 935. 

N. Y.—In re Brooklyn El. R. Co., 125 
N. Y. 434, 26 NE 474 [aff 57 Hun 590, 
SONY SS LG... 

Va.—Dismal Swamp R. Co. v. John 
L. Roper Lumber Co., 114 Va. 537, 
77 SE 598, AnnCas1914C 641. 

47. Clute v. Evansville, etc., R. Co., 
176 Ind. 162, 95 NE 543, AnnCas1914A 
935; Fajardo Dev. Co. v. Zalduondo, 
20 Porto Rico 237; Dismal Swamp R. 
Co. v. John L. Roper Lumber Co., 114 
Va. 537, 77 SE 598, AnnCas1914C 641; 
Montreal Park, ete., R. Co. v. Chateau- 
guay, etc., R. Co., 13 Que. K. B. 256 
[app allowed on other grounds 35 
Can. S. C. 48]. 

Waiver or nonenforcement of for- 
feiture see supra § 51. 

4g. Logan v. Vernon, etc., R. Co., 
90 Ind. 352. 

49. Sale of road as ground of for- 
feiture see supra § 48. 

50. East Line, etc., R. Co. v. State, 
75 Tex. 434,12 SW 690. 

51. Peo. v. Albany, etc., R. Co., 77 
N. Y, 232. 

52. Atty.-Gen. v. Petersburg, etc., 
R. Co., 28 N. C. 456. 

[a] Time, place, and overt acts 
must be substantially set forth in the 
information to show the existence of 
a ground of forfeiture, Atty.-Gen. v. 


Petersburg, etc., R. Co., 28 N. C. 456. 

53. Atty.-Gen. v. Petersburg,’ etc., 
R. Co., supra. 

54. Eel River R. Go. v. State, 155 
Ind. 483, 57 NE 388. 

55. Eel River R. Co. v. State, su- 


pra. 


56. Chesapeake Beach R. Co. v 


Washington, etc., R. Co., 23 App. (D. 
CMS Site 
57. Edwards vy. Missouri, etc., R. 


Co., 82 Mo. A. 96. 
‘58. State v. Minnesota Cent. R. Co., 
36 Minn. 246, 30 NW 816. 


59. See Corporations §§ 3803-3831. 
60. See cases infra notes 61-70, 
61. See statutory provisions. 

[a] Forfeiture of railroad and oth- 


er property to state.—Under the act 
of Febr. 21, 1872, extending the char- 
ter of a railroad company and pro- 
viding that, if the company should 
fail to complete its railroad to a des- 
ignated point within the time thereby 
prescribed, it should forfeit to the 
state of Virginia its corporate fran- 
chise, together with its railroad track, 
roadbed, and other property, to be held 
by the state as a trustee for the stock- 
holders, the railroad company, upon 
accepting the amendments and exten- 
sion ofits charter, became subject to 
the liability to forfeit its corporate 
rights and entire property upon fail- 
ure to complete its railroad as pre- 
scribed, and persons dealing with the 
company must take notice of such 
liability. Silliman v. Fredericksburg, 
ten) RCo. 21 Gratt (68 Var) ios 

62. Brooklyn Steam Transit Co. v. 
Brooklyn, 78 N. Y. 524; New York vy, 
Bryan, 130 App. Div. 658, 115 NYS 
551 [rev on other grounds 196 N. Y. 
158, 89 NE 467]. 

63. New York vy. Bryan, supra. 

General powers of railroad company 
see supra §§ 41-43. 

64. Ford v. Kansas City, etc., R. 
Co., 52 Mo. A, 439. 


Powers of officers of railroad com- 
pany see supra §§ 36, 37. 

65. Ford v. Kansas City, etec., R. 
Co., 52 Mo. A. 439. 

66. Gulf Line Connecting R. Co. v. 


| Golconda Northern R. Co., 290 Ill. 384,- 


125 NE 357; Sulphur Springs, etc., R. 
Co. v. St. Louis, ete., R. Co., 2 Tex. Civ. 
A. 650, 22 SW 107, 23 SW 1012. 

67. See case infra this note. 

[a] Thus, where a railroad com- 
pany became extinct and its directors 
did not assume the duty of adminis- 
tering its property for the benefit of 
creditors and stockholders, and did 
not take possession of such property 
or do anything toward settling up the 
affairs of the company, it must be pre- 
sumed, after a lapse of over twenty- 
five years, that they had abandoned 
the trust, and they cannot then as- 
sume it, so that whatever rights they 
may have had have been lost, espe- 
cially in view of a statute providing 
that land not alienated within twelve 
years after dissolution of the com- 
pany Should become forfeited to the 
state. Allison v. Richardson, (Tex. 
Civ. A.) 171 SW 1021 [rev on other 
grounds (Commn, A.) 213 SW 252]. 

68. New York v. Bryan, 130 App. 
Div. 658, 115 NYS 551 [rev on other 
grounds 196 N. Y. 158, 89 NE 467]. 

Consents or grants by municipal 
and other local authorities in general 
see infra §§ 246-250. 

Directors as trustees of dissolved 
corporations generally see Corpora- 
tions §§ 3838-3843. 

69. Forfeiture of franchise 
nonuser see Franchises § 113. 

70. Erie, etc., R. Co. v. Casey, 26 
Pa. 287. 

Teese s as public highway see su- 
pra : 

71. Jones v. Moore, 198 Fed. 301. 

Deposits of moneys with state as 
condition precedent to incorporation 
see supra § 13. 


for 
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general rules relating to foreign corporations’? gov- 
ern foreign railroad companies, so far as applicable 
thereto.7* 

[§ 55] 2. Domestication or Domestic Incorpora- 
tion.7# A state may impose upon a foreign railroad 
company, as a condition precedent to its right to 
own or operate a railroad within the state, the duty 
of becoming a corporation of the state,’° and in a 
number of jurisdictions statutes have been enacted 
providing for the domestication of such foreign com- 
panies.7° Such statutes, however, should ordinarily 
be given a prospective rather than a retrospective 
construetion,’? and, unless the contrary appears, 
should be construed as applicable only to foreign 
companies thereafter desiring to engage in the rail- 
road business in the state rather than to companies 
already operating therein;’7® and such a statute has 
been held inapplicable to a foreign company acquir- 
ing in due course rights previously granted by the 
state to another foreign company.*® <A statute rec- 
ognizing a foreign railroad company as such, and 
giving it authority to construct or operate a railroad 
within the state, does not make it a domestic corpo- 
ration;’® but under a statute declaring railroad 
vompanies doing business within the state to be, as 
to their property, operations, and business in the 
state, domestic corporations, the status of a foreign 
railroad company doing business in the state is 
equivalent to that of, a resident of the states? A 
statute providing for the domestication of foreign 
railroad companies is invalid, however, where the 
constitution prohibits granting to a foreign corpo- 
ration a license to build or operate a railroad except 
upon condition that the-owners and stockholders of 
such company shall incorporate in the state.8? Un- 
der such a provision a railroad company chartered 
under the laws ofj a’ foreign state cannot operate any 
railroad within the state;** but the construction or 
operation of a railroad by a natural person is not 
thereby prohibited.*+ 
' Mode. Where the method by which a foreign rail- 
road company may become a domesti¢ corporation 
is prescribed by statute, such method must be pur- 
sued to the exclusion of all others.8° Under a stat- 
ute requiring a foreign railroad company to incor- 
porate in the state, it must comply with all the regu- 
lations, such as those relating to subscription of 
stock, election of officers, and other steps in organiza- 
tion, applicable to domestic companies.*® 

Effect. The incorporation within a state of a for- 
eign railroad company does not divest it of its orig- 


72. See Corporations §§ 3922-4159. 
73. See cases infra §§ 55-57. 
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83. Blue Ridge Power Co. v. South- 92. 
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inal citizenship ;87 but upon complying with the stat- 
ute providing for domestication the foreign company 
becomes a.domestie corporation for all purposes ex- 
cept federal jurisdiction.*® Under a constitutional 
provision prohibiting foreign companies from oper- 
ating railroads within a state except on condition 
that the owners or stockholders of such companies 
incorporate within the state, a company so incor- 
porated within the state is a distinct and separate 
corporation from the foreign company :*® the latter 
may own the entire railroad property, including that 
portion of it within the state which is managed and 
controlled by the domestic company,®® and the grant 
of a domestic charter does not have the effect of 
transferring the property of the foreign company to 
to the domestic company;°®! the powers of the do- 
mestie company are limited to business done within 
the state or to business outside the state necessarily 
connected with its operation within the state,°? and 
it has no power to make contracts having no connec- 
tion with the business within the state;°* nor is it 
responsible on contracts made by the foreign com- 
pany.®# 

[§ 56] 3. State Regulation®°—a. In General. 
Except as the power of a state to regulate foreign 
corporations is limited by the provisions of the fed- 
eral constitution,®® a railroad company may not exer- 
cise its corporate powers or do business within a 


state other than that of its incorporation except by 


permission or authority of such foreign state and 
upon the conditions by it imposed;97 and in a num- 
ber of jurisdictions statutes have been enacted pre- 
seribing the conditions upon which such foreign com- 
panies may operate within the state or regulating the 
exercise of their corporate powers therein.®® <A for- 


eign railroad company is within the terms of a reg- 


ulatory statute relating to every railroad company 
doing business in the state.®® <A statute prescribing 
the terms on which foreign railroad companies may 
acquire real estate or exercise the power of eminent 
domain is applicable to a foreign company purchas- 
ing an existing railroad as well as to a company de- 
siring to come into the state for the purpose of con- 
structing a railroad.+ 

[§ 57] b. What Constitutes “Doing Business.’’? 
In accordance with the rules relating to foreign cor- 
porations generally,* a foreign railroad company is 
doing business within a state, so as to subject it to 
regulatory statutes enacted therein, when it is oper- 
ating a line of railroad in the state,* or when it main- 
tains its general offices and conduets its affairs there- 


Blue Ridge Power Co. v. South- 


74. Of corporations generally see 
Corporations §§ 3934-3937. 

75. Plummer v. Chesapeake, etc., 
R. Co., 143 Ky. 102, 136 SW 162, 33 
LRANS 362. 

76. See statutory provisions. 

77. State v. Roach, 267 Mo. 300, 184 
SW 969. 

78. State v. Roach, supra. 

79. State v. Roach, supra. 

80. Bryan v. Louisville, ete. R. 
Co., 244 Fed. 650, 157 CCA 98 [writ 
of error dism and certiorari den 246 
U. S. 651 mem, 38 SCt 334 mem, 62 
L. ed. 921 mem]. 

81. Gridelli v. Norfolk, ete., R. Co., 
97 W. Va. 400, 125 SE 99; Stout v. 
Baltimore, etc., R. Co., 64 W. Va. 502, 
63 SE 317, 131 AmSR 940. 

82. Carolina, ete. R. Co. 
Cown, 84 S. C. 318, 66 SE 418. 


v. Mc- 


ern R...Co., 122 S) C. 222, 115 ‘SE 306, 
84. Boston, etc., Corp. v. Guarantee 
CRext ‘Civ. "A.) 233 os Wi 


85. Plummer v. Chesapeake, etc., 
R. Co., 143 Ky. 102, 136 SW 162, 33 
LRANS 362. 

86. Lyles v. McCown, 82 S. C. 127, 
63 SE 355, 17 AnnCas 436. 

Incorporation and organization of 
domestic railroad companies see su- 
pra §§ 11-17. 

87. Plummer vy. Chesapeake, etc., 
R. Co.,. 143 Ky. -102; 136 SW 162, 33 
LRANS 362. 

88. Geraty v. Atlantic Coast Line 
R. Co., 80 S. C. 355, 60 SE 936. 

89. Blue Ridge Power Co. v. South- 
. Co., 122 S:.C.'222, 116 SE 306. 
90. Blue Ridge Power Co. v. South- 
. Co., supra. 

91. Blue Ridge Power Co. v. South- 
wCOMSUPLAL 


- Co.; supra. 
93. Blue Ridge Power Co. v. South- 
- Co., supra. 
94. Blue Ridge Power Co. v. South- 
.iCo., supra. 

95. Of railroad business and oper- 
ation see infra §§ 72-75. 

96. See Corporations §§ 3949-3957. 

97. Peo. v. Gilchrist, 248 N. Y.<97; 
161 NE 4382. 

98. See statutory provisions. 

99. Peo. v. Chicago, etc., -R. Co., 223 
Ill. 581, 79 NIO 144,°7 AnnCas 1. 

1. Plummer v. Chesapeake, etc., R. 
Co., 143 Ky. 102, 1836 SW 162, 33 LRA 
NS 362. 

2. As distinct question from “doing 
business” within rules as to venue see 
infra § 63. 

3. See Corporations §§ 3976-3999. 

4 State v.' Chicago, etc., R. Co., 95 
Ark. 114, 128 SW 555. 
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in;®> but a foreign railroad company not owning or 
operating a railroad within the state is not to be 
trented as doing business therein by reason of the 
fact that its cars are brought into the state by an- 
other railroad company under a joint traffic arrange- 
ment.°® 

[§ 58] C. Actions against Railroad Companies’— 
1. In General. Except as modified or superseded 
by particular statutes, the general rules governing 
civil actions against other corporations*® apply to 
actions against railroad companies.? 

[§ 59] 2. Limitation of Actions.1° A statute lm- 
iting the time for bringing action against any rail- 
road company owning or operating any railroad with- 
in the state is applicable to both foreign and domes- 
tic railroad companies operating within the state.1? 
A provision in a railroad company’s charter limiting 
the time within which actions against the company 
may be begun is not repealed by implication by a 
general statute subsequently enacted prescribing a 
longer period of limitation. 

[§ 60] 3. Jurisdiction and Venue'?—a. Actions 
against Domestic Companies—(1) In General. Un- 
less the right to sue elsewhere is specially given 
or the bringing of actions elsewhere is expressly re- 
quired by statute, a suit against a domestic railroad 
company is properly brought in the county of its 


principal place of business;!* and within this rule— 


it has been held that action is maintainable in the 
county in which the company is required by law to 
maintain its principal offices, although they are ac- 
tually maintained in another county.1> In most ju- 
risdictions, however, statutes have been enacted per- 
mitting or requiring certain or all classes of actions 
against such companies to be brought in other coun- 

5 Bullfrog Goldfield R. Co. v. Jor- 
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ties, as where plaintiff resides, where the cause of 
action arose, or where the company is doing busi- 
ness;'®° and unless. otherwise provided by. law, a 
statute relating to the venue of actions against cor- 
porations generally is applicable to actions against 
corporations engaged in operating railroads.1* The 
right to sue a railroad company elsewhere than in 
the county of its principal office being in the nature 
of an exception to the general rule,?* a statutory pro- 
vision conferring such right must be strictly con- 
strued,!® and the burden is upon one suing elsewhere 
than in the county of such principal office to show 
that the court to which the action is addressed has 
jurisdiction;?° but ordinarily the question of venue 
must be timely raised in order to avail defendant,*+ 
and unless the petition or declaration shows on its 
face that the venue is improper, the action will not 
be dismissed pending a full hearing.*? <A statute 
providing merely that actions against railroad com- 
panies may be brought in particular places is not 
mandatory and does not require actions to be brought 
only at places so designated;?* and where the stat- 
ute permits actions to be brought in any of several 
places, plaintiff may elect among the places so desig- 
nated.?* But where the venue of an action is pre- 
seribed by statute, no court at any other place has 
jurisdiction,?® so that a judgment rendered elsewhere 
is void,?® and defendant cannot waive the question. 
of jurisdiction by pleading to the merits.2” A stat- 
ute permitting certain classes of actions to be 
brought in particular counties has no application to 
any other action,?* which may be maintained only at 
a place otherwise prescribed or permitted by law.?° 


Except when otherwise provided by statute,?® action 


cannot be brought in a county in which the company 
18. Pecos, ete., R. Co. v. Thompson, 


dan, 174 Cal. 342, 163 P 40. 

6. Slaughter v. Canadian Pac. R. 

Co., 106 Minn. 263, 119 NW 398. 

_ Traffic agreements generally see 

infra §§ 534-551. 

7. Particular actions: 

Against company formed by consoli- 
dation see infra § 574. 

During period of federal wartime con- 
trol see supra §§ 82, 83. 

For appointment of receiver see infra 
§§ 836-848. 

For injuries arising out of: 

Accident at crossing see infra XX 
iny62C. cS. 

Carriage of: 

Goods see Carriers §§ 422-441, 
507-623, 914-936. 

Passengers see Carriers §§ 1213- 
1228, 1283-1293, 1403-1480, 
1602-1610. 

Construction or maintenance gener- 
ally see infra §§ 1215-1226. 

Failure to operate see infra § 1104. 

For injuries from: 

Collision and accidents to trains see 
infra XIX in 52 C. J. 

Fires see infra §§ 1334-1449. 

For injuries to: ¥ 
Animal on or near track see infra 

DOVE ine 52 VG. J: 

Licensee, trespasser, and others at 
places other than crossings see 
infra XXI in 52C. J. . 

Person on highway or private prem- 
ises see infra XXII in 52°C. J. 

Servant generally see Master and 
Servant §§ 381-1445. 

For penalty for violation of regula- 
tion as to operation see infra §§ 
1072-1086. 

On obligation see infra §§ 741-746. 

To compel: 

Furnishing of facilities and accom- 
modations see infra § 1095. 

Operation see infra § 1095. 

To determine necessity, place, mode, 

and expense of crossing: 

Highway see infra §§ 368, 369. 

Other railroad see infra §§ 328-335. 

Private lands see infra §§ 431-438. 


ty see infra §§ 747-751. 
To foreclose mortgage or trust deed 
see infra §§ 761-782. 
To forfeit charter or dissolve compa- 
ny see supra § 52. 
8. See Corporations §§ 2862-3023. 
9. See cases infra §§ 59-71. 
' 10. Generally see Limitations of 
Actions 37 C. J. p 666 
Particular actions: 
For injuries: 
At crossings see infra XX in 52 C. J. 
mee enads see. infra XVIII in 52 


To foreclose mortgage or trust deed 

see infra § 763. 

11. Plaut v. Pennsylvania R. Co., 
103 N. J. L. 40, 185 A 505. 

12. Lehigh Valley R. Co. v. Comar, 
151 Fed. 559, 81 CCA 39. 

_ Modification and repeal of railroad 
charters in general see supra §§ 45, 46. 

13. Generally see Venue [40 
Cye; 1]. 

Domicile of railroad company see 
supra § 18. 

14. McCall v. Central of Georgia 
R. Co., 120 Ga. 602, 48 SE 157; Robert- 
son v. Tallulah Falls R. Co., 29 Ga. 
A. 530, 116 SE 65; Central of Georgia 
R. Co. v. W. T. Kuhns Lumber Co., 16 
Ga. A. 700, 86 SE 56; English v. Cen- 
tral of Georgia R. Co., 7 Ga. A. 2638, 
66 SE 969; White v. Atlanta, etc., R. 


Co., 5 Ga. A. 308, 68 SH 234; McDor- 
mant v. Louisville, ete, R. Co., 11 
Bush. (Ky.) 386. 

15. International, ete. R. Co. v. 


Anderson County, 106 Tex. 60, 156 SW 
499 [aff (Civ. A.) 150 SW 239]; In- 
ternational, etc., R. Co. v. Anderson 
County, (Tex. Civ. A.) 174 SW 305 [aff 


ane U.S. 424, 88 SCt 370, 62 L. ed. 
07]. 
16. See statutory provisions. 


What constitutes “doing business” 
see infra § 61. 

17. Casebolt v. Kanawha, etc., R. 
mee 5 Oh. A. 481, 26 Oh. Cir. Ct. N. S. 


106 Tex. 456, 167 SW 801 [rev (Civ. 
A.) 140 SW 1148]. f ‘ 

19. Pecos, etc., R. Co. v. Thomp- 
son, supra. . £ 

20. Clark v. Chapman, 45 Ga. 486; 
White v. Atlanta, etc., R. Co., 5 Ga. A. 
308, 63 SE 234; Pecos, ete., R. Co. v. 
Thompson, 106 Tex. 456, 167 SW 801 
[rev (Civ. A.) 140 SW 1148]. 

21. Central of Georgia R. Co. v. 
Dowe, 6 Ga. A. 858, 65 SE 1091. 

22. Buteau v. Morgan’s Louisiana, 
oe R., ete., Co., 121 La. 807, 46 S 

23. O’Donoghue v. St. Louis South- 
western R. Co., 181 Ill. A. 286. 

24. Forney v. Black Mountain R. 
Cosn1 59 Ni CLS 7. 74°SE 884. 

25. Lamb v. Howard, 145 Ga. 847, 
90 SE 63; Tatum v. Seaboard Air- 
Line R. Co., 128 Ga. 813, 58 SE 465; 
Watson v. North Carolina R. Co., 152 
N. C. 215, 67 SE 502. 

26. Georgia R., etc., Co. v. Benne- 
field, 138 Ga. 670, 75 SE 981; Roy v. 
Georgia R., etc., Co., 17 Ga. A. 34, 86 
SE 328; Central of Georgia R. Co. v. 
Dowe, 6 Ga. A. 858, 65 SE 1091. 

27. Central of Georgia R. Co. v. 
Dowe, supra. 

28. Atchison, etc., R. Co. v. Mer- 
shon, 181 Iowa 892, 165 NW 86. 

29. Atchison, etc., R. Co. v. Mer- 
shon, supra. 

30. See statutory provisions. 

{a] Under statute permitting ac- 
tion in any county into which railroad 
runs, an action is properly brought 
against a railroad company in a coun- 
ty where it operates trains, although 
they are operated over another com- 
pany’s road and defendant has no 
agent in the county. St. Louis South- 
western R. Co. v. Owings, 135 Ark, 
56, 204 SW 1146. 

[b] Statute giving court power to 
perfect service.—(1) Although a rail- 
road company has no agent in the 
county in which suit is otherwise 
properly to be brought, the action may 
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has no agent upon whom process can be served;** 
but unless otherwise provided a transitory action 
may be maintained in any county in which, under 
the statute, the company may properly be served 
with notice or process,** and so under a statute per- 
mitting service to be made upon station agents, such 
an action may be brought in any county wherein the 
company has a station agent.*? 

Actions ex contractu. An action against a rail- 
road company founded upon contract may or must, 
under statutes in some jurisdictions,** be maintained 
either in the county in which the contract was 
made?® or that in which it is to be performed,*® with- 
out regard to the place of the company’s principal 
offices. 

Actions ex delicto. In some jurisdictions, under 
statutes so requiring,®’ an action against a railroad 
company founded upon tort must be brought in the 
county where the cause of action originated,?* un- 
less the company has no agent in such county upon 
whom service can be made, in which case the action 
may be maintained in the county of the company’s 
residence or domicile.2® Under such a statute an 
action upon a cause originating outside the state 
should be brought at the place of the company’s prin- 
cipal office,*® except under a statute requiring every 
action to be brought in the county where the injury 
occurred or in which plaintiff resides, in which case 
it has been held that no action may be maintained by 
a nonresident of the state for injuries occurring out- 
side the state.4! <A statute making the venue of. ac- 
tions for tort dependent upon the residence of plain- 
tiff refers, unless otherwise provided, to the time of 
the commencement of the suit and not to the time 
the cause of action arose;*” so, under a statute per- 
mitting such actions to be brought in the county in 
which plaintiff resides, suit may be maintained in 
the county in which plaintiff resides at the time ac- 
tion is commenced, although he resided elsewhere 
when the injury occurred;*® and under statutes 
permitting a nonresident of the state to bring action 
in any county in which the railroad company does 
business or operates its road, a resident of the state 
when the injury occurred may bring action in any 


be brought in such county where the, P 972. 
court is given power by statute to 34, 
perfect service upon the company. 35. 


Central of Georgia R. Co. v. Alford, 
154 Ga. 863, 115 SE 771. (2) Sucha 
statute does not contravene the con- 
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See statutory provisions. 

Central of Georgia R. Co. v. 
W. T. Kuhns Lumber Co., 
700, 86 SE 56; Wright v. Southern R. 
Co:, 7 Ga. Ax 542-56" SH 272; 


[§§ 60-62 
such county if he is a nonresident at the time the 
action is commenced.‘ Similarly, where the stat- 
ute as to venue specifically relates to residence at the 
time of the occurrence of the injury complained of, 
one who was a nonresident of the state at such time 
may bring action in any county in which suits by 
nonresidents are permitted to be brought, although 
he is a resident of the state when suit is com- 
menced.*® 

Multiple defendants. Under a statute authorizing 
actions to be brought in any county in which one of 
several defendants resides, action is maintainable 
against a railroad company not domiciled within a 
particular county where it is sued jointly with an- 
other railroad company domiciled therein;*® but 
with that exception a statute fixing the venue of ac- 
tions against a railroad company at a place other 
than its domicile applies only where the railroad com- 
pany alone is defendant, and not to cases where there 
are other parties ‘defendant.*? 

[§ 61] (2) What Constitutes “Doing Business” 
in County. A railroad company maintaining a sta- 
tion within a county, where trains are stopped and 
freight and passengers received and delivered, is do- 
ing business within the county, within the meaning 
of statutes relating to the venue of actions against 
it,#8 even though it employs no agent at such sta- 
tion.*® Where a company has no line of railroad 
within a county, however, the employment by it of 
an agent who merely solicits freight and passenger 
business, and who does not make contracts, sell tick- 
ets, or issue bills of lading, does not constitute do- 
ing business within the county;°° and the fact that 
the engines and ears of a railroad company pass into 
a particular county does not constitute it a company 
doing business therein where they do so in pursu- 
ance of a contract with another company, under 
which they travel over the property of such other 
company and are under its sole control. 

[§ 62] b. Actions against Foreign Companies— 
(1) In General. It is elementary that a foreign rail- 
road company must be present in the state either in 
person or by authorized agents, before the jurisdic- 


{ 40. Robertson v. Tallulah Falls R. 
Cor 29 Ga. A. 530, 116 SE 65. 
Principal place of business as 

place of bringing actions generally 

see supra text and note 14. 

Central 41. 


16 Ga. A. 


stitutional guaranties of due process 
of law and equal protection of the 
laws. Georgia R., etc.. Co. v. Benne- 
field, 138 Ga. 670, 75 SE 981. 

[ce] Service by publication.—Un- 
der a statute authorizing process to 
be served by publication where no 
officer or agent of the company is 
found within the county, an action 
may be maintained, where otherwise 
proper, in a county in which there is 
no officer or agent of the company, 
and service had by publication, even 
though the action might have been 
brought in another county where per- 
sonal service upon an officer or agent 
of the company could have been made. 
Nelson v. Chicago, etc., R. C€o., 225 
Til. 197, 80 NE 109, 116 AmSR 1338, 8 
ERANS 1186. 

31. Fisher v. Cleveland, 
Co., 169: Fed. 956. 

32. Pollock v. Detroit United R. 
Co., 168 Mich. 581, 134 NW 1029; Gri- 
della wi eNorftolkrete., aR. Cory Tw 
Va. 400, 125 SE 99. 

33. Henry v. Missouri, etc., R. Co., 
92 Kan. 1020, 142 P 973; Henry v. Mis- 
souri, etc., R.’Co., 92 Kan. 1017, 142 


etc ab 


of Georgia R. Co. v. Crapps, 4 Ga. A. 
550, 61 SE 1126. 

36. Atlanta, etc., R.'Co. v. Atlantic 
Coast Line R. Co., 138 Ga. 353, 75 SE 
468; Central of Georgia R. Co. v. W. 
T. Kuhns Lumber Co., 16 Ga. A. 700, 
86 SE 56; Wright v. Southern R. Co., 
1 Ga. A. 2542) 16% SE 2725 Centralcot 
Georgia R. Co. v. Crapps, 4 Ga. A. 550, 
61 SE 1126. : 

37. See statutory provisions. 

38. Southern R. Co. v. Clark, 162 
Ga. 616, 134 SE 605 [rev 34 Ga. A. 3i2, 
129 SE 293]; Central of Georgia R. 
Co. v. Alford, 154 Ga. 863, 115 SE 771; 
Bracewell v. Southern R. Co., 134 Ga. 
537, 68 SE 98; Flint River, etc., R. 
Co. v. Sanders, 18 Ga. A. 766, 90 SE 
655; Roy v. Georgia R., ete, Co. 17 
Ga. A. 34, 86 SE 328; Wright v. South- 
ern R. Co., 7 Ga. A. 542, 67 SE 272. 

39. Central of Georgia R. Co. v. 
Aiford;. 154) Ga. 7860;. U5) (SH: 
Southwestern R. Co. v. Vellines, 14 
Ga. A. 674, 82 SE 166. 

Domicile of company in general see 
supra § 18. 

Officer or agent to be served see in- 
fra §§ 66-69. 


Loftus v. Pennsylvania R. Co., 
107 Oh. St. 352, 140 NE 94, 

42. Texas, ete... R.. Co. v.) Conway, 
(Tex. Civ. A.) 182 SW 52. See also 
cases infra notes 43, 44. 

43. Allen v. Cincinnati, etc., R. Co., 
143 Ky. 723, 137 SW 230; Louisville, 
ete., R. Co. v. Hoskins, 108 SW 305, 
32 Kyl, 1268. 

44. Texas, etc, R. Co. v. Conway, 
(Tex, Civ. 7A.) 1825S wi52: 

45. Texas, etc, R. Co. v. Wimber- 
ly, (Tex. Civ. A.) 19 SW (2d) 604. 

46. St. Louis-San Francisco R. Co. 
v. McDonald, 175 Ark. 630, 299 SW 
999; Roy v. Georgia R., etc., Co., 17 
Ga. A. 34, 86 SE 328; St. Louis, etc., 
ee v. White, (Tex. Civ. A.) 103 SW 

47. Smith v. Patterson, 159 N. CG. 
138, 74 SE 923. 

48. Louisville, etc., R. Co. v. Daw- 
son, 14 Ala. A. 272, 68 S 674. 

49. Louisville, etc.,, R. Co. v. Daw- 
son, supra. 

50. Trumble Gas Trap Co. v. Chi- 
Cabo, etc., R. Co., 115 Okl. 18, 239 P 


51. Fisher y. Cleveland, etc., R. Co;, 
169 Fed. 956. 


EEE EE a a a a a a a a a a Ta I a DSS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 62-63] 


tion of the state court attaches.5* Accordingly, a 
railroad company of one state may be sued in anoth- 
er state only when doing business therein,®* and no 
action may be maintained against it in a state in 
which it is not doing business;°* but if it is doing 
business in the state it is subject to suit therein.®® 
The designation by a foreign railroad company of 
an agent to receive service of process, under a stat- 
ute requiring consent by the company that any law- 
ful process served upon the agent so designated shall 
be valid service on the company, constitutes a con- 
sent by the company to be served in a cause of ac- 
tion arising outside the state as well as within the 
state.°® 

County. Unless otherwise provided by statute 
a foreign railroad company doing business within a 
state may be sued in any county thereof where it has 
a place of business®? and an agent upon whom proc- 
ess may be served,°’® and a statute conferring upon 
foreign railroad companies the rights and powers of 
domestic corporations does not make applicable to 
such company a constitutional provision requiring a 
domestic corporation to be sued in the county where 
its principal place of business is situate.°® Under 
a statute permitting action to be brought against a 
foreign railroad company in any county in which it 
operates its trains or has an agent, such a company 
operating its trains over the lines of a domestic rail- 
road company in a particular county is suable 
there,®° although it maintains an agent and an of- 
fice for the transaction of its business in another 
county.*t In the absence of express statute, how- 
ever, the company is not properly sued in a county 
in which it does not maintain an office or agent nor 
operate its road,°? and on proper application is enti- 
tled to have the place of trial changed to a county 
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in which it is doing business;** but if it fails to 
ask for removal it will be deemed to have submitted 
itself to the jurisdiction.°4 A statute requiring cer- 
tain actions against railroad companies to be brought 
in the county where the cause of action arose does 
not apply to actions against foreign railroad com- 
panies upon causes arising beyond the limits of the 
state,®® and in ‘such eases action may be brought 
in any county in the state in which service may be 
obtained;*® but where the cause of action arose 
within the state the statute applies and action must 
be brought in the county of its origin.®* 

[§ 63] (2) What Constitutes “Doing Business” 
in State. The question whether a foreign railroad 
company is doing business within a state so as to be 
subject to the jurisdiction of its courts is entirely 
distinet from the question whether it is doing busi- 
ness in the state within the purview of statutes reg- 
ulating foreign corporations or prescribing the con- 
ditions upon which they may exercise their corpo- 
rate powers,°® and must be determined in each ease 
upon the facts therein appearing.®® In general, in 
order that an action may be brought against the 
company in the state, the business done by it within 
the state must be such in character and extent as to 
warrant the inference that the company has sub- 
jected itself to the jurisdiction;7° and in eases of 
doubt whether or not a company is subject. to suit 
in a particular state considerations of publie policy 
properly enter into the determination.74 

Particular acts. A foreign railroad company is 
doing business, within the rules relating to the venue 
of actions against it, in a state in which it main- 
tains executive offices for the conduct of its general 
business or financial affairs,7* or into or through 


okey oe oe eae Ev) (COs, eo) core 70, 101 e 41. & § 57. 

owa 850, 5 4 ; a t. Louis, ete., R. Co. v. Size- 69. Fowble v. Ch 

53. U. S.—Peterson v. Chicago, | more, 53 Tex. Civ. A. 491, 116 SW _403.|Co., 16 F. (2a) 504: Stopran ee Ue 
ete, R. Coz 205 U.S: 364, 27 SCt 5138, 61. St. Louis, etc., R. Co. v. Size- 3 : 


51 L. ed. 841; McGuire v. Great North- 
ern R. Co., 155 Fed. 230. 

Gai— Vicksburg, etc.,.R. Co. v. De 
Bow, 148 Ga. 738, 98 SE 381 [rev 21 
Ga. A. 732, 95 SE 261]; De Bow v. 
Vicksburg, etc., R. Co., 23 Ga. A. 715, 
99 SE 317. 

Ill.— Booz v. Texas, etc., R. Co., 250 
Ill. 376, 95 NE 460. 

Minn.—North Wisconsin Cattle Co. 
v. Oregon Short Line R. Co., 105 Minn. 
198, 117 NW 391. 

N. Y.—Richter v. Chicago, etc., R. 
Co., 123 Misc. 234, 205 NYS 128. 

What constitutes doing business in 
state see infra § 63. 

54, Fowble v. Chesapeake, etc., R. 
Co., 16 F. (2a) 504; Pecos, ete., R. Co. 
v. Cox, 106 Tex. 74, 157 SW 745. 

55. Gaboury v. Central Vermont R. 
Co., 250 N. Y. 233, 165 NE 275; Mor- 
gan v. Pennsylvania R. Co., 148 Va. 
272, 138 SE 566. 

56. Louisville, etc., R. Co. v. Chat- 
ters, 279 U. S. 320, 49 SCt 329, 73 L. 
ed. 711 [rev 26 F. (2d) 403 (aff 17 F. 
[2d] 305)]. ' 

Officer or agent of foreign company 
who may be served see infra § 67. 

57. Southern R. Co. v. Goggins, 198 

Ala. 642, 73 S 958; King v. Atlantic 
Coast Line R. Co., 160 Ga. 842, 129 
SE 86; Atlantic Coast Line R. Co. v. 
Stephens, 11 Ga. A. 520, 75 SE 841. 
- 58. Trumble Gas Trap Co. v. Chi- 
cago, ete., R. Co., 115 Okl. 18, 239 P 
668: St. Louis, etce., R. Co. v. Kiser, 
(Tex. Civ. A.) 186 SW 852; Southern 
Pac. Co. v. Blake, 61 Tex. Civ. A. 396, 
128 SW 668; Southern Pac. Co. v. 
Godfrey, 48 Tex. Civ. A. 616, 107 SW 
1235. 


Officer or agent who may be served 
see infra § 67. ? 
59. Waechter y. Atchison, etc., R. 


more, supra. 

62. Rubel v. New Jersey Cent. R. 
Co., 171 App. Div. 456, 156 NYS 1094; 
Atchison, etc., R. Co. v. Stevens, 109 
Tex. 262, 206 SW 921 [aff (Civ. A.) 
192 SW 304]; Atchison, ete., R. Co. v. 
Ayers, 109 Tex. 270, 206 SW 922 [rev 
(Civ. A.) 192 SW: 310]. 

63. Gaboury vy. Central Vermont 
RY Com l225 Appa Div. 14555 2515 NDYOS 
630 [aff 132 Misc. 144, 228 NYS 705, 
and rev on other grounds 250 N. Y. 
2338, 165 NE 275]. 

64. Witort v. Chicago, etc., R. Co., 
(Minn.) 226 NW 934. 

65. Atlantic Coast Line R. Co. v. 
Stephens, 11 Ga. A. 520, 75 SE 841; 
Wright v. Southern R. Co., 7 Ga. A. 
542, 67 SE 272; Cincinnati, ete., R. Co. 
v. Pless, 3 Ga. A. 400, 60 SE 8 [writ 
of error dism 216 U. S. 78, 50 SCt 230, 
54 L. ed. 390]. 

66. Wright v. Southern R. Co., 7 
Ga. A. 542, 67 SE 272. But see Loftus 
v. Pennsylvania R. Co., 107 Oh. St. 
352, 140 NE 94 (holding that, under a 
statute requiring every action for 
personal injuries to be brought in 
the county in which the cause of ac- 
tion arose or in the county where 
plaintiff resides, no action may be 
maintained in the state by a nonresi- 
dent against a foreign railroad com- 
pany for injuries occurring outside 
the state). : 

67. King v. Atlantic Coast Line R. 
Co., 160 Ga. 842, 129 SE 86; Brace- 
well v. Southern R. Co., 134 Ga. 537, 
68 SE 98 [answer to cert question con- 
formed to 8 Ga. A. 17, 68 SE 308]. 

68. Vicksburg, etc., R. Co. v. De 
Bow, 148 Ga. 738, 98 SE 381 [rev 21 
Ga. A. 732, 95 SE 261]. 

What constitutes “doing business” 
within regulatory statutes see supra 


Pac: Ry Co., 275 Fed. 709; Ergenbright 
v. St. Louis, etc., R. Co. 99 Kan. 765, 
163 P 173; Price v. Davis, 22 Oh. A. 
388) 153 NE 529; El Paso, ete., Co. v. 
Chisholm, (Tex. Civ. A.) 180 SW 156; 
Southern Pac. Co. v. Allen, 48 Tex. 
Civ. A. 66, 106 SW 441. 

70. St. Louis Southwestern R. Co. 
v. Alexander, 227 U. S. 218, 33). SCt 
245, 57 L. ed. 486; Atchison, ete. R. 
Co. v. Weeks, 254 Fed. 513, 166 CCA 71 
[rev 248 Fed. 970, and certiorari den 
249 U. S. 602 mem, 39 SCt 259 mem, 
63 L. ed. 797 mem]; Cancelmo vy. Sea- 
board Air Line R. Co., 56 App. (D. C.) 
225, 12 F. (2d) 166; Erving v. Chi- 
eago, etc,,., Ry Co. PETES Minne s a2 tae 
NW 12. 

71. Cancelmo v. Seaboard Air Line 
Be os 56 App.’ (D. C.) 225, 12 F. (2d) 

72. Washington-Virginia R. Co. v. 
Real Hst. Trust Co., 238 U. S. 185, 35 
SCt 818, 59 L. ed. 1262 [aff 204 Fed. 
678]; Pomeroy v. Hocking Valley R. 
Co., 218 N. Y. 530, 113 NE) 504; Mur- 
nan v. Wabash R. Co., 220 App. Div. 
218, 221 .NYS 332, [rew on™ other 
grounds 246 N. Y. 244, 158 NE 508, 54 
ALR 1522]; Rothenberg v. Western 
Pac. R. Co., 206 App. Div. 52, 200 NYS 
428; Conques v. Louisiana Western 
R. Co., (Tex. Civ. A.) 295 SW 935 [aff 
(Commn. A.) 10 SW (2d) 975]; El 
Paso, ete., Co. v. Chisholm, (Tex. Civ. 
A.) 180 SW 156. But see Atchison, 
ete., R. Co. v. Weeks, 254 Fed. 513, 166 
CCA 71 [rev 248 Fed. 970, and certio- 
rari den 249 U. S. 602 mem, 39 SCt 259 
mem, 63 L. ed. 797 mem] (holding that 
a foreign railroad company maintain- 
ing in the state the offices of its gen- 
eral officers and the necessary clerical 
staff for the erection and operation of 
the road, but having no line of railway 
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which it operates a railroad’ or trains,** or where 
it maintains an agent or agency for the sale of tick- 
ets’™® or the issuance of bills of lading’® for trans- 
portation or carriage over its lines, or a freight 
agency for the conduet of freight business and the 
settlement of claims growing out of it;*7 and al- 
though it has no railroad within the state it is doing 
business therein when it operates tugs, boats, and 
barges on the waters of the state and delivers freight 
to piers within the state.7* But the mere solicita- 
tion within the state of business to be done outside 
the state, without the making of contracts of any 
kind, is not such doing of business therein by a for- 
eign railroad company as to render it liable to suit 
within the state,’® nor is the sale of tickets by anoth- 
er or connecting railroad company or its agent for 
transportation over the lines of the foreign com- 
pany,®° or the maintenance by the latter, in the state, 
of a stock transfer agent,§! or a bank account from 
which disbursements are made by checks drawn out- 
side the state,8? or the ownership by it of a control- 
ling interest in the stock of a domestic railroad com- 
pany operating within the state;®* and the fact that 
a subsidiary company does business within the state 


RAILROADS 


Rae 63-65 


does not constitute doing business by the parent com- 
pany.’ The maintenance of an office in a state to 
accomplish matters which in themselves do not con- 
stitute doing business in the state does not render a 
foreign railroad company subject to the jurisdic- 
tion of the courts of that state.8° The maintenance 
of an office in a state to accomplish matters which ii 
themselves do not constitute doing business in the 
state does not render a foreign railroad company 
subject to the jurisdiction of the courts of that 
state.$6 

[§ 64] 4. Process—a. In General. Except as 
modified or superseded by special statute, the gen- 
eral rules relating to process in civil actions,®* as 
applied to actions against other corporations,®® are 
applicable also to actions against railroad com- 
panies.*®® 

[§ 65] b. Service—(1) In General. When the 
mode of service of process upon a railroad company 
is prescribed by statute, such mode is exclusive and 
service in any other manner is insufficient. 

Service by publication. Under a statute author- 
izing a service of process by publication where no 
officer or agent of the company is found within the 


within the state or any local agent or 
agency, was not doing business with- 
in the state, within the meaning of 
venue statutes). 

[a] Where office of secretary of 
company is situate in state, and the 
business and correspondence of the 
company are conducted by him there, 
the company is doing business within 
the state so as to be subject to suit in 
the courts thereof. Pomeroy v. Hock- 


ing Valley R.'Co., 218 N. Y, 530, 113 
NE 504. 
73. U.S.—Fisher v. Cleveland, etc., 


R. Co., 169 Fed. 956. 

I1l.—O’Donoghue v. St. Louis South- 
western R. Co., 181 Ill. A. 286. 

Iowa.—Richardson yv. Burlington, 
etc., R. Co., 8 Iowa 260. 

N. Y.—Gaboury vy. Central Vermont 
R. Co., 225 App. Div. 145, 231 NYS 630 
[aff 132 Misc. 144, 228 NYS 705, and 
rev on other. grounds 250 N. Y. 233, 
165 NE 275]; Jacobs v. Central Ver- 
mont R. Co., 182 Misc, 144, 228 NYS 
705 [aff 225 App. Div. 145, 231 NYS 
630 [rev on other grounds 250 N. Y. 
233, 165 NE 275]. 

Tex.—Louisiana Western R. Co. 
Conques, (Commn. A.) 10 SW (2d) 978 
[aff (Civ. A.) 295 SW 935]. 

Va.—Morgan v. Pennsylvania R. 
Co., 148 Va. 272, 188 SE 566; Seaboard 
Air Line R. Co. v. Bowden, 144 Va. 
154, 181 SH 245. 

See Smart v. Florida East Coast R. 
Co., 240 Mich. 542, 215 NW 350 (dic- 
tum). 

74. Louisiana Western R. Co. 
White, (Tex. Civ. A.) 202 SW 794: 
Missouri, etc., R. €o. v. Demere, (Tex. 
Civ. A.) 145 SW 623. 

{a] Operation of trains over line 
of another company.—A foreign rail- 
road company operating its trains 
within a state upon an@ over the line 
of another railroad company is doing 
business within the state within the 
meaning of statutes relating to vous 
ue. Louisiana Western R. Co 
White, (Tex. Civ. A.) 202 SW 794; 
Missouri, etc., R. Co. v. Demere, (Tex. 
Civ. A.) 145 SW 623. 

75. Mauser v. ‘Union Pac. R. Co., 
243 Fed. 274; Chesapeake, etc., R. Co. 
Vv. Stojanowski, 191 Fed. 720, 112 CCA 
310; Reynolds v. Missouri, etc., R. Co., 
228 Mass, 584, 117 NE 913; Price v. 
Davis, 22 Oh. A. 388, 153 NE 529; 
Missouri, etc., R. Co. v. Demere, (Tex. 
Civ. A.) 145 SW 623. 

76. Central of Georgia R. Co. v. 
Eichberg, 107 Md. 363, 68 A 690, 14 
LRANS 389; Missouri, etc., R. Co. vy. 
Demere, (Tex. Civ. A.) 145 SW 623. 


77, St. Louis Southwestern R. Co. 
v. Alexander, 227 U. S. 218, 33 SCt 245, 
57 L. ed. 486; Makeever v. Georgia 
Southern, etc., R. Co., 219 Ky. 699, 294 
SW 144; Price v. Davis, 22 Oh. A. 388 
153 NE 529. 

78. Cafasso vy. Philadelphia, 
R. Co., 169 Fed. 887. 

79. U. S.—Green v. Chicago, etc., 
R...Go., 205.0. S: 530, 277 SCti595,, 61 
L. ed. 916 [aff 147 Fed. 767]; Griffin 
v. Seaboard Air Line R. Co., 38 F. (2d) 
98; Klabzuba v. Southern Pac. Co., 33 
F. (2d) 359; Fowble v. Chesapeake, 
etc., R. Co., 16 F. (2d) 504; Stephan v. 
Union Pac. R. Co., 275 Fed. 709. See 
Michigan Cent. R, Co. v. Mix, 278 U. 
S. 492, 49 SCt 207, 73 L. ed. 470 (to 
same effect). 

D. C.—Cancelmo v. Seaboard Air 
uM R. ‘Co,, 56 App. (225, 12 FF. (2d) 


Ga.—Vicksburg, ete., R. Co. v. De 
Bow, 148 Ga. 738, 98 SE 381 [rev 21 
Ga. A. 732, 95 SE 261]; De Bow v. 
Vicksburg, etce., R. Co., 23 Ga. A. 715, 
99 SE 317. 

Ky.—Makeever v. Georgia Southern, 
etc., R. Co., 219 Ky. 699, 294 SW 144; 
Basham v. Missouri Pac. R. Co., 201 
Ky. 807, 258 SW 690. 

Mich.—Smart v. Florida Bast Coast 
R. Co., 240 Mich. 542, 215 NW 390. 

Minn. —Rosenblet v. Pere Marquette 
ReACo:, Ol62 Ninn. 552) 2020 N Wee bo 
North Wisconsin Cattle Co. v. Oregon 
Short Line R. Co., 105 Minn. 198, 117 
NW 391. 

N. J.—Hedge ve Pea ah R. 
Co., (Sup.) 132 A 4 

Okl.—Trumble Gas Trap Co. v. Chi- 
CARO, CLC whe COn slo OKI LS. a2.8 Se 


Pa.—Shambe v. Delaware, etc., R. 
Co., 288 Pa. 240, 1385 A 755, 

R. T—Berger We Pennsylvania R. 
Co., 27 R. I. 583, 65 A 261, 9 LRANS 
1214, 8 AnnCas 941. 

Tenn.—Atlantic Coast Line R. Co. 
Mee Richardson, 121 Tenn, 448, 117 SW 


etc., 


Line 


fal In Massachusetts it has been 
held that, notwithstanding a statute 
providing that in an action against a 
foreign corporation which is engaged 
in or soliciting business in the com- 
monwealth service may be made up- 
on an agent in charge of the business, 
a mere solicitation of business by a 
foreign railroad company does not 
subject it to the jurisdiction of the 
courts or constitute such doing of 
business as to warrant the inference 
of liability to service of process. 
Thurman y. Chicago, ete., R. Co., 254 


Mass. 569, 151 NE 63, 46 ALR 563. 
But see Maverick Mills v. Davis, 294 


Fed. 404 (applying the Massachusetts © 


statute and holding a foreign railroad 
company liable to suit in a_ state 
Kes it maintained a_ soliciting 


nt). 
“Soliciting agent as agent upon 
Sites process may be served see infra 


80. Jones v. Illinois Cent. R. Co., 
188 Iowa 850, 175 NW 316; Stewart 
BruitiCowye. Chicago, etc., R. Co., 143 
Md. 56, 121 A 887. 

81. ’Fowble v. Chesapeake, etc., R. 
Co., 16 F. (2d) 504. But see Murnan 
v. Wabash R. Co., 220 App. Div. 218, 
221 NYS 332 [rev on other grounds 
246 N. Y. 244, 158 NE 508, 54 ALR 
1522] (holding. that a foreign railroad 
company is doing business in the 
state in which it maintains an office 
for the conduct of its financial busi- 
ness under the requirements of a stock 
exchange). 

82. Fowble v. Ng died wer ete., (R: 
Co., 16... (2a): 50 

83. Peterson - Chicago, ete, R. 
Cox, 205 UW. .S.864520 Sty oi385 ile De 
ed. 841. Compare Southern Pac. Co. 
v. Blake, 61 Tex. Civ. A. 396, 128 SW 
668 (holding that a foreign’ railroad 
company owning a majority of the 
stock of another company operating 
within the state was subject to action 
in the courts of such state under a 
statute permitting foreign corpora- 
tions doing business or owning prop- 
erty or credits within the state to be 
sued therein). 

84. General Inv. Co. v. Lake Shore, 
etc., R. Co., 250 Fed. 160, 162 CCA 296 
[aff 226 Fed. 976]; Atchison, etc., R. 
Co. v: “Ayers, 109 Tex. 270, 206 SW 
922 [rev (Civ. A.) 192 SW 310]; Atchi- 
son, etc., R. Co. v. Stevens, 109 Tex. 
are 206 SW 921 [aff (Civ. A.) 192 SW 


85. General Inv. Co. v. Lake Shore, 
etc., R. Co., 260 U. S. 261, 48 SCt 106, 
67 Te ed. 244 [mod 269 Fed. 235]. 

86. Fowble v. Cae etc., R. 
Co., 16 F. (2d) 50 


87. See eo ceus: 50: C. 432. 
838. See Corporations & 3897-2920. 
s9. See cases infra §§ 65-71. 


90. Jordan v. Missouri, ete., R. Co., 
61 Mo. 52; North v. Cleveland, etc., R. 
Cox,” 10: "Oh; St... 54855 “Hilliard! yerSt 
Louis, ete., R. Co., 98 Okl. 22, 223 P 
877; Shawnee Tecumseh Tract. Co. v. 
Webster, 68 Okl. 299, 174 P 266; St. 
Louis, ete., R. Co. v. Reed, 59 Oki. 95, 
Wo Sre eo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘county in which the action is brought, such service 
is proper, even though the action might properly have 
been commenced in another county where personal 
service upon an officer or agent of the company 
could have been had.®? 

[§ 66] (2) On Whom Service May Be Made—(a) 
In General—aa. In Action against Domestic Com- 
pany. It has been said broadly that process in civil 
actions against a domestic railroad company should 
be served upon such officer or agent of the com- 
pany as may reasonably be expected to communicate 
the fact of service to the governing body of the com- 
pany,°®? and that the agent served must either rep- 
resent the company in some general capacity or have 
such connection with the business out of which the 
eause of action arose as to make him the company’s 
representative with respect to that business.®* The 
officers or agents upon whom service may or must be 
made are designated by statute in most jurisdic- 
tions.°+ ; 

Any agent. Statutes providing for service of 
process by serving any agent of the company should 
be liberally construed,®> and do not require that 
service should be made upon one designated by the 
company by the title “agent,”®*® but are sufficiently 
complied with by service upon any agent in charge 
of an office or the business of the company at the 
time of service,®” even though he is not in charge of 
all the company’s business in the particular locali- 
ty.°§ Thus service has been held sufficient under 
such a statute where made upon a ticket .agent,°® a 
freight agent, or an agent maintaining an office for 
the solicitation of freight business. Unless other- 
wise provided, such statutes ordinarily contemplate 
service upon an agent at a fixed place of business and 
not merely an- agent who happens to be within the 
county at the time of service:* so in the absence of 
statute authorizing it, service upon the conductor 
of a train passing through a county in which the 
company maintains no station is insufficient.* It 
has been held, however, that, where a depot and the 
residence of the station agent were in one county 
and part of the station platform was in another 


91. Nelson v. Chicago, etc., R. Co., 
225 Tll. 197, 80 NE 109, 116 AmSR 133, 
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58 Misc. 504, 111 NYS 629; Harrow v. 


Ohio River R. Co., 38 W. Va. 711, 18 


[51 C.J.) 448 


county, service upon the agent in the latter county 
was sufficient to confer jurisdiction.® 

Particular agent or agent of particular character. 
A statute permitting but not requiring service to be 
made upon a particular agent of the company does 
not prevent valid service upon any other agent per- 
mitted by general law to be served on behalf of the- 
company ;® but where a statute requires service to 
be made upon a particular agent or an agent of a 
particular character, service on any other agent of 
the company is of no avail.?. Where service on par- 


ticular officers or agents of the company is permit- 


ed only where it cannot be made upon other desig- 
nated officers or agents, an attempt must be made to 
serve the latter before serving the former.® 

Chief agent. A general passenger agent may prop- 
erly be served with process under a statute pro- 
viding for service upon a chief agent of the com- 
pany.® 

Conductor. A statute permitting service to be 
made upon any conductor of a railroad company, 
except conductors of electric railroads operating 
within cities, does not prevent valid service within a 
city upon the conductor of an electric interurban 
railroad.?° 

Person in charge of business office. Under a stat- | 
ute permitting service on a railroad company by leav- 
ing a copy at any “business office” of the company 
with the person in charge thereof, service upon the 
person in charge of an office where any business af- 
fairs of the company are conducted is sufficient,11 and 
it need not be an office whose business is transacted 
directly with the public;!2 but a mere shelter for 
an employee, as distinguished from a place where 
his duties are performed, is not a business office 
within the meaning of such a statute.1® 

Local superintendent of repairs. Under a stat- 
ute providing for service upon a local superintend- | 
ent of repairs, service upon a section foreman is suf- 
ficient.1+ 

Nearest passenger or freight agent. Under a stat- 
ute permitting process against a railroad company 
to be served upon its passenger or freight agent sta- 


insufficient. Pittsburgh, etc., R. Co. 
v. Copenhaver, 12 Oh. Cir. Ct. N. S. 


8 LRANS 1186. 

92. Central of Georgia R. Co. v. 
Hichberg, 107 Md. 3638, 68 A 690, 14 
LRANS 389; State v. Myers, 126 Mo. 
A. 544, 104 SW 1146. 

93. Brainard v. New York, ete. R. 
Co., (N. J. Cir.) 150 A 681. 

94. See statutory provisions. 

95. Central of Georgia R. Co. v. 
Ellis, 17 Ga. A. 536, 87 SE 815. 

96. Central of Georgia R. Co. v. 
Ellis, supra; Louisville, ete., R. Co. v. 
Mitchell, 6 Ga. A. 390, 64 SE 1134. 

97. Central of Georgia R. Co. v. 
Ellis, 17 Ga. A. 536, 87 SE 815. 

98. Seaboard Air-Line R. Co. v. 
Browder, 144 Ga. 322, 87 SE 6. 

99. Ga.—Seaboard Air-Line R. Co. 
v. Browder, supra; Pennington vy, 
Douglas, etc., R. Co., 6 Ga. A. 854, 65 
SE 1084; Louisville, ete., R. Co. v. 
Mitchell, 6 Ga. A. 390, 64 SE 1134. 

Miss.—Alabama, etc., R. Co. v. Bold- 
ing, 69 Miss. 255, 13 S 844, 30 AmSR 


Mo.—Hudson v. St. Louis, ete, R. 


Co., 53 Mo. 525: State v. Hannibal, 
etc., R. Co., 51 Mo. 532. 
Pa.—Richardson v. Mine Hill, etc., 
R. Co., 1 LegRec 169. 
W. Va.—Douglass v. Kanawha, etc., 
R. Co., 44 W. Va. 267, 28 SE 705. 
Wis.—Ruthe v. Green Bay, etc. R. 
Co., 37 Wis. 344. 
1. Toledo, etc., R. Co. v. Owen, 43 
Ind. 405; Duval v. Boston, etc., R. Co., 


SE 926. 

2. Amyot v. Lamb, 221 Mich. 256, 
190 NW 741. 

3. St. Louis-San Francisco R. Co. 
v. Solomon, 161 Ark. 552, 256 SW 862; 
Detroit v. Wabash, etc., R. Co., 63 
Mich. 712, 30 NW 321. 

4 St. Louis-San Francisco R. Co. 
v. Solomon, 161 Ark. 552, 256 SW 862; 
Chicago, ete., R. Co. v. Groves, 7 Okl. 
315, 54 P 484. 

5. St. Louis, etc., R. Co. v. Mobley, 
£2 Ok. 297, 174 P 510. 


. Jeffersonville, ete. R. Co. v. 
Dunlap, 29 Ind. 426; State v. Hanni- 
bal, ete.; R. 'Co., 51 Mo: 532: 


7. ‘Minn.—Hatinen v. Payne, 150 
Minn. 344, 185 NW 386. 

Mo.—Haley v. Hannibal, etc., R. Co., 
80 Mo. 112; Antonelli v. Basile, 938 
Mo. A. 138; Horn v. Mississippi River, 
etc., R. Co., 88 Mo. A. 469; Werries v. 
Missouri Pac. R. Co., 19 Mo. A. 398; 
Farmer v. Medcap, 19 Mo. A. 250. 

N. Y.—Duval v. Boston, etc., R. Co., 
58 Mise. 504, 111 NYS 629. 

Oh.—Pittsburgh, etc., R. Co. v. Cop- 
enhaver, 12 Oh. Cir. Ct. N. S. 69, 31 
Oh. Cir. Ct. 515. 

Okl.—Shawnee Tecumseh Tract. Co, 
v. Webster, 68 Okl. 299, 174 P 266. 

[a] Chief officer.—Under a statute 
requiring service to be made upon a 
“chief officer’ of the railroad com- 
pany, service upon the chief clerk of 
the superintendent of the company is 


69, 31Oh. ‘Cir: (Ct; (5115: 

8. St. Louis, ete., R. Co. v. Reed, 
59 Ok]. 95,158 P 399. 

9. Chesapeake, ete, R.. Co. wi 
Cowherd, 96 Ky. 113, 27 SW 990, 16 
KyL 373. 

10.. Watkins v. Detroit United R. 
Co., 155 Mich. 440, 119 NW 447; Hal- 
laday v. Detroit United R. Co., 155 
Mich. 436, 119 NW 445. 

11. State v. Myers, 126 Mo. A, 544, 
104 SW 1146. 

12. State v. Myers, supra. 

[a] Telegraph office for transmis- 
sion of train orders.—Service upon a 
person in charge of a telegraph of- 
fice maintained by a railroad company 
for no other purpose than to facili- 
tate the operation of its trains and 
for the transmission of train orders 
is a “business office’? within the mean- 
ing of a statute permitting service on 
the company by.serving the person in 
charge of any business office. State 
v. Myers, 126 Mo. A. 544, 104 SW 1146. 

13. State v. Myers, supra. 

[a] Switchman’s shanty is not a 
“business office,’ since there is no 
business of any kind transacted there- 
in, but it is a mere shelter for the 
switchman and not a place where any 
part of his duties is performed. State 
v. Myers, 126 Mo. A. 544, 104 SW 1146. 

14. St. Louis, etc. R. Co, v. De 
Ford, 38 Kan. 299, 16 P 442. 
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tioned at or nearest to the county seat of the county 
in which the action was brought, service should be 
made upon the agent conducting the passenger and 
freight business of the company at its nearest sta- 
tion,!®> and not upon an agent whose business merely 
incidentally includes the sale of tickets or the quot- 
ing of freight rates.1° The agent served need not 
be stationed within the county in which the action 
is pending.+* 

Agent of another company. An agent of another 
railroad company who sells tickets or issues bills of 
lading for transportation or carriage over the lines 
of the defendant company is not thereby made its 
agent so that service of process against it can be 
made upon him;!® but the mere fact that an agent 
of defendant company is also agent for other com- 
panies does not disqualify him to be served in its 
behalf.t® However, service upon such agent as rep- 
resentative of one company cannot avail as service 
upon another company represented by him.?° 

Waiver of objection. An objection that the person 
served was not the proper officer or agent to be 
served in behalf of the company is waived by appear- 
ing generally and going to trial on the merits with- 
out reserving the objection.*+ 

[§ 67] bb. In Action against Foreign Company. 
Under a statute permitting service of process, in ac- 
tions against a foreign railroad company, to be 
made on any agent of the company, or in the ab- 
sence of statute requiring service upon particular 
agents or agents of a particular character, it has 


15.. Louisville, etc, R. Co. v..Com., 
104 Ky. 35, 46 SW 207, 20 KyL 3871. 24. 
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Brent, 38 Utah 58, 110 P 356 (dictum). 
W. J. Armstrong Co. v. 


[§§ 66-67 


been said that service may be made upon any agent 
of the company, as long as he is to some extent its 
representative.22 This rulé is subject, however, to 
the qualification that the agent served must be one 
who represents the company with respect to busi- 
ness which it does within the state where the action 
was commenced;2? and an officer or agent of a for- 
eign railroad company, who is merely temporarily 
within the state, cannot be served in its behalf.°* 
Subject to the rule stated, and unless otherwise pro- 
vided by statute, process is properly served within 
the state upon the superintendent of the company,”? 
its chief clerk,?® a local ticket agent?’ or other 
agent who sells tickets or issues bills of lading,?* an 
assistant cashier in a freight office of the company,”® 
or a conductor on one of its trains running to or 
from a point within the state,?° even though the 
train is being operated over the lines of a domestic 
railroad company under an agreement providing 
that the train crews, while in the state, shall be em- 
ployees of the domestic company.*! While it has 
been held in some cases that one employed by a for- 
eign railroad company merely as a solicitor of freight 
and passenger business to be done outside the state, 
and having no power to sell any ticket or make any 
contract for the company, is an agent who may prop- 
erly be served with process,*? the weight of au- 
thority is that he is not such an agent of the com- 
pany that service upon him will be binding upon 
it,?* except, it has been held, when the company 


Tenn.—Atlantic Coast Line R. Co. v. 


New TY areas 121 Tenn. 448, 117 SW 


16. Louisville, etc., R. Co. v. Com., 


supra. 

17. Nashville, etc., R. Co. v. Mat- 
tingly, 40 SW 673, 19 KyL 373; Nash- 
Ville, ete: RR. Co:iw. Carrico, 9b Ky. 
489, 26 SW 177, 16 KyL 66. 

18. Barnard v. Springfield, etce., 
Tract. Co., 274 Ill, 148, 118 NE 89, LRA 
1916F 451 [aff 194 Ill. A. 218]; Bris- 
tow v. St. Louis, ete., R. Co., 184 Il. 
A. 305; State v. Standard Oil Co., 15 
On--Cirs Ct? N. (S212; “Doster v. Et. 
Worth, ete., R. Co., 49 Tex. Civ. A. 
47, 107 SW 579; Royce v. Chicago, 
etc., R. Co., 90 Wash. 378, 156 P 16. 

19. Union Pac. R. Co. v. Novak, 61 
Fed. 573, 9 CCA 629 [writ of error 
dism 17 SCt 1001 mem, 41 L. ed. 1184 
mem]; Seaboard Air-Line R. Co. v. 
Browder, 144 Ga. 322, 87 SE 6; Amyot 
v. Lamb, 221 Mich. 256, 190 NW 741; 
Hillary v. Great Northern R. Co., 
64 Minn. 361, 67 NW 80, 32 LRA 448. 

[a] Union depot employee may be 
regarded as the ticket agent of a rail- 
road company, and served as such in 
its behalf. Union Pac. R. Co. v. No- 
vak, 61 Fed. 573, 9 CCA 629 [writ of 
error dism 17 SCt 1001 mem, 41 L. ed. 
1184 mem]; Hillary v. Great North- 
ern R. Co., 64 Minn. 361, 67 NW 80, 32 
LRA 448. 

20. Pittsburgh, etc., R. Co. v. Co- 
penhaver, 31 Oh. Cir. Ct. 515, 12 Oh. 
Cire CteNe as. 260% 

21. St. Louis-San Francisco R. Co. 
v. Solomon, 161 Ark. 552, 256 SW 862. 

22. Sunada v. Oregon-Washington 
R., etce., Co., 118 Wash. 241, 203 P 64. 

23. Peterson v. Chicago, etc., R. 
Co., 205 U. S. 364, 27 SCt 513, 51 L. ed. 
841; McGuire v. Great Northern R. 
Co., 155 Fed. 230; Central of Georgia 
R. Co. v. Hichberg, 107 Md. 363, 68 A 
690, 14 LRANS 389; W. J. Armstrong 
Go. v. New York Cent., etc:, RR: Co., 
129 Minn. 104, 151 NW 917, LRA1916E 
232, AnnCas1916E 335; Pecos, etc., R. 
Co. v. Cox, 106 ‘Tex. 74, 157 SW 745; 
El Paso, etc., Co. v. Chisholm, (Tex: 
Civ. A.) 180 SW 156. See Bristol v. 


York Cent., ete., R. Co., 129 Minn. 104, 
151 NW 917, LRA1916E 232, AnnCas 
1916E 335. : 

25. Sherrill v. Canada Grand Trunk 
R. Co., 161 Mich. 495, 126 NW 830. 

26. O'Donoghue vy. St. Louis South- 
western Re Coy mls Miu eA ea SiGe 

27. Sherrill v. Canada Grand Trunk 
R. Co., 161 Mich. 495, 126 NW 830; 
Missouri, etc., R. Co. v. Bunkley, (Tex. 
Civ. A.) 153 SW 937; Missouri, etc., 
R. Co. v. Goodrich, (Tex. Civ. A.) 149 
SW 1176 [app dism 229 U. S. 607 mem, 
33 SCt 776 mem, 57 L. ed. 1349 mem]. 

28. Woodcock v. Baltimore, ete., R. 
Co., 107 Fed. 767; Hedge v. Pennsyl- 
Vania RR. Cos (CN Js SUD.) wloceA. 492) 
State v. Milwaukee County Cir. Ct, 
178 Wis. 648, 190 NW 3866. See also 
Bell Jones Co. v. Erie R. Co., 168 Iowa 
96,150 NW 7 (apparently applying the 
rule). 

29. Sunada v. Oregon-Washington, 
R., etc., Co., 118 Wash. 241, 203 P 64. 

30. Sherrill v. Canada Grand Trunk 
R. Co., 161 Mich. 495, 126 NW 830; 
St. Louis, etc., R. Co. v. Sizemore, 53 
Tex. Civ. A. 491, 116 SW 403. 

31. St. Louis, etc., R. Co. v. Size- 
more, 53 Tex. Civ. A. 491, 116 SW 403. 

Operation of trains over line of 
another company as doing business in 
state see supra § 63 note 74 [a]. 

32. Bell v. New Orleans, etc., R. 
Co., 2 Ga. A. 812, 59 SE 102; Central 
of Georgia R. Co. v. Eichberg, 107 Md. 
363, 68 A 690, 14 LRANS 389; Davis 
v. Jacksonville Southeastern Line, 126 
Mo. 69, 28 SW 965; Bristol v. Brent, 
38 Utah 58, 110, P 356. 

33. U.S.—Pratt v. Denver, etc., R. 
Co., 284 Fed. 1007; McGuire v. Great 
Northern R. Co., 155 Fed. 230. 

Ill.— Booz v. Texas, etc., R. Co., 250 
Ill. 376, 95 NE 460; Marcus v. Nash- 
ville, etc., R. Co., 174 Ill. A. 242, 

Ky.—Basham v. Missouri Pac. R. 
Co., 201 Ky. 807, 258 SW 690. 

Okl.—Trumble Gas Trap Co. v. Chi- 
ecagowiete,, Re Con LLowOkIleL8 9239 RP 
668. 


See Thurman v. Chicago, etc., R. Co., 
254 Mass. 569, 151 NE 63, 46 ALR 563 
(notwithstanding a statute providing 
that, in an action against a foreign 
corporation which is engaged in or so- 
liciting business in the common- 
wealth, service may be made upon an 
agent in charge of the business, serv- 
ice on an agent merely soliciting busi- 
ness is not sufficient to give the courts 
jurisdiction, since simple. solicita- 
tion of business does not. constitute 
doing business within the state). 

Compare St. Louis, etce., R. Co. v. 
Bass, (Tex. Civ. A.) 140 SW 860 (hold- 
ing that service was sufficient when 
made upon one alleged by the com- 
pany to be “simply a soliciting pas- 
senger agent’, where it was not al- 
leged that he had no authority to sell 
tickets or to make contracts for pas- 
sage or transportation over the com- 
pany’s railroad). 
ele) In Minnesota (1) under Gen. 
foreign railroad company having an 
agent in the state for the solicita- 
tion of freight and passenger traffic 
over its lines outside of the state 
might be served with process by serv- 
ice upon such agent, it was formerly 
held that service on such agent was 
sufficient to give the courts jurisdic- 
tion (Thompson v. Louisville, ete., R. 
Co., 153 Minn. 440, 190 NW 797; Rob- 
inson v. Oregon Short Line R. Co., 151 
Minn. 553, 187 NW 415; Farmers’ Co- 
op. Equity Co. v. Payne, 150 Minn. 534, 
186 NW 130; Callaghan v. Union Pae. 
R. Co., 148 Minn. 482, 182 NW 1004; 
Merchants’ El. Co, v. Chesapeake, etc., 
R. Co., 147 Minn. 188, 179 NW 734; 
Rishmiller v. Denver, etc., R. Co., 134 
Minn. 479, 159 NW 947; Rishmiller y. 
Denver, etc., R. Co., 134 Minn. 261, 
159 NW 272;° W. J. Armstrong Co. v. 
New York Cent., etc., R. Co., 129 Minn. 
104, 151 NW 917, LRA1916E 232, Ann 
Cas1916E 335), (2) and that such serv- 
ice on a soliciting agent need not be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(1918) § 7735, providing that a 


§§ 67-68] 


is doing business within the state.24 The mere fact 
that one is known and advertised as “agent” of a 
foreign railroad company does not authorize serv- 
ice to be made upon him if he is not in fact its 
agent.?° 

Particular agent or agent of particular character. 
A state has authority to prescribe by statute the of- 
ficers or agents of a foreign railroad company doing 
business within the state upon whom service of proc- 
ess may be made,®® and in a number of jurisdictions 
statutes have been enacted permitting or requiring 
service to be made upon particular agents or agents 
of a particular character.*7 Such statutes are not 
violative of the commerce clause of the federal con- 
stitution,?® and it is not essential to the validity of 
service that the company shall have expressly au- 
thorized any officers or agents so designated to re- 
ceive service in its behalf.*® When an officer or 
agent upon whom process must be served is desig- 
nated by statute, the court does not obtain jurisdic- 
tion under an attempted service upon any other per- 
son.*° Under a statute permitting service on any 
cashier of the company, service may be made upon 
an assistant cashier in a freight office of the com- 
pany;** and under a statute authorizing service on 
a managing agent, service may be made upon an 
agent in charge of an office for the solicitation of 
business, the sate of tickets, and the settlement of 
freight claims,*” or upon a general freight agent who 
has subordinates and whose duties inelude the han- 
dling of freight claims and soliciting traffic, although 
he has no power to extend credit, collect or disburse 
money, or employ, control, or discharge other 
agents.*? A statute permitting process to be served 
upon “any officer, director, agent, clerk or engineer” 
of the company requires service to be made upon 
some officer having general or supervisory author- 
ity,#* and service cannot properly be made upon a 
mere subordinate agent or clerk having no general 
charge of its corporate concerns nor any such con- 
nection with the business out of which the cause of 
action arose as fairly to support an inference that 
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he had authority to represent the company for the 
purpose of the service of process;** nor can service 
be made under such statute upon a locomotive engi- 
neer.*® Where a statute permits process to be served 
by leaving a copy at the depot or place of business 
of the company, the official character of the person 
with whom the process is left is not material to the 
validity of the service.*? 

Agent of another company. The agent of anoth- 
er or connecting line of railroad is not an agent of a 
foreign railroad company so that service of proc- 
ess can legally be made upon him as such, merely 
because he sells tickets covering transportation over 
the line of the foreign railroad company;** nor is 
the railroad company operating such other or con- 
necting line an agent of the foreign company by 
reason of such cireumstance;*® but the fact that 
an agent of a foreign railroad company is also agent — 
of another or other railroad companies does not pre- 
vent him from being served in behalf of the former.®° 
Under'a statute, however, permitting service on any 
agent who makes contracts for the transportation 
of passengers or property over the railroad of a for- 
eign company, process may be served upon an agent 
of any railroad company who makes such contracts, 
and need not be served upon an agent of the defend- 
ant company.°*? 

Where service is made upon an agent or person not 
competent to be served, the mere fact that he trans- 
mits the process to a general officer of the company 
does not create an agency so as to render the serv- 
ice valid.°? 2 

[§ 68] (b) Effect of Receivership.®? In an ac- 
tion against a railroad company for which a re- 
ceiver has been appointed, service is properly made, 
according to some authorities, upon any person who 
in the absence of the receivership would be a proper 
person to be served in behalf of the company;°* but 
it has been held, on the contrary, that agents of the 
company cease to be such and become agents of the 
receiver upon his appointament,®> and that officers 


made within the county in which the 
action was begun (Robinson v. Ore- 
gon Short Line R. Co., 151 Minn. 553, 
187 NW 415). (3) Such statute has, 
however, been declared unconstitu- 
tional, as a burden on interstate com- 
merce (Davis v. Farmers’ Co-op. Equi- 
ty Co., 262 U. S. 312, 43 SCt 556, 67 L. 
ed. 996; Gamble- Robinson Co. v. Penn- 
sylvania R. Co., 156 Minn. 306, 196 NW 
266), (4) and it is now held that serv- 
ice upon a mere soliciting agent is 
insufficient to confer jurisdiction upon 
the courts (Bernier v. Illinois Cent. 
R. Co., 176 Minn. 415, 223 NW 674; 
Rosenblet v. Pere Marquette Ry Co., 
162 Minn. 55, 202 NW 56; Gamble- 
Robinson Co. v. Pennsylvania RCo 
156 Minn. 306, 196 NW 266). 

34. American Hide, etc., Co. v. 
Southern R. Co., 310 Ill. 524, 142 NE 
200 [aff 228 Ill. "A. 305]. 

Mere solicitation of business as 
“doing business” in state see supra § 
63. 

35. Arrow Lumber, etc., Co. Un- 
ion Pac. R. Co., 53 Wash. 629, ‘Tos i=? 
650. 

36. El Paso, etc., Co. v. Chisholm, 
(Tex. Civ. A.) 180 SW 156. 

37. See statutory provisions. 

38. Winders v. Illinois Cent. R. Co., 
177 Minn. 1, 223 NW 291, 226 NW 213; 
Kobbe v. Chicago, etc., Rae Coy 173 
Minn. 79, 216 NW 543; Erving v. Chi- 
cago, etc., Re ICoy; 171 Minn. 87, 214 
NW 12; Missouri, ete., R. Co. v. De- 
mere, (Tex. Civ. A.) 145 SW 623. 

39. El Paso, etc., Co. v. Chisholm, 


(Tex. Civ. A.) 180 SW 156. 

40. Bernier v. Illinois Cent. R. Co., 
176 Minn. 415, 223 NW 674 

41. Sunada v. Oregon- Washington 
R., ete., Co., 118 Wash. 241, 203 P 64. 

42. Price v. Davis, 22 Oh. A. 388, 
153 NE 529. 

43. Hewitt v. Canadian Pac. R. 
Co., 124 Mise. 186, 207 NYS 797 [aff 
212 App. Div. 815, 207 NYS 851]. 

44. Erie R. Co. v. Van Allen, 76 N 
J. L. 119, 69 A 484. 

45. Hygea Brewing Co. v. Erie R. 
Co, 76 NA Je 26 GOA. 981 rie 
R. Co. v. Van Allen, 76 N. J. L. 119, 
69 A 484. 

46. Erie R. Co. v. Van Allen, supra. 

47. Smallbein v. Erie R. Co., 79 N. 
J. L. 593, 76 A 1011; Hygea Brewing 
Co. v. Erie R. Co., 76 N. J. L. 261, 69 A 
981. 

48. U. S.—General Inv. Co. v. Lake 
Shore, etc., R. Co., 260 U. S. 261, 48 SCt 
106, 67 L. ed. 244 [mod 269 Fed. 235]; 
General Inv. Co. v. Lake Shore, etc., 
R. Co., 250 Fed. 160, 162 CCA 296 [aff 
226 Fed. 976]. 

Iowa.—Jones v. Illinois Cent. R. Co., 
188 Iowa 850, 175 NW 316. 

Ky. —Southern R. Co. v. Avey, 173 
Ky. 598, 191 SW 460. 

Md.—Stewart Fruit Co. v. Chicago, 
etc., R. Co., 143 Md. 56, 121 A 837. 

Minn. —Slaughter v. Canadian Pac. 
R. Co., 106 Minn. 268, 119 NW 398. 

Nebr.—Ritchie Wis ‘Tlinois Cent. R. 
Co., 87 Nebr. 631, 128 NW 35. 

Wash. rotate Lumber, etc., Co. v. 
Union Pac. R. Co., 53 Wash. 629, 102 


P 650. 

49. Jones v. Illinois Cent. R. Co., 
188 Iowa 850, 175 NW 316; Ritchie v. 
Illinois Cent. R. Co., 87 Nebr. 631, 128 
NW 35. 

50. W. J. Armstrong Co. v. New 
York Cent., etce., R. Co., 129 Minn. 104, 
151 NW 917, LRA1916B 232, AnnCas 
1916H 335; Archer-Daniels Linseed 
Co. v. Blue’ Ridge Dispatch, 113 Minn. 
367, 129 NW 765. 

51. Missouri, etc.,'R. Co. v. De- 
mere, (Tex. Civ. A.) 145 SW 623. 

52. Erie R. Co. v. Van Allen, 76 N. 
Joy Tes 19, “69 VALT4S4y) 

53. Receivers of railroad compa- 
nies in general see infra §§ 830-879. 

54. Ind.—Louisville, ete., R. Co. v. 
Cauble, 46 Ind. 277. 

Mich.—Barnhart v. Michigan Cent. 
R. Co., 176 Mich. 406, 142 NW 570; 
Ennest v. Pere Marquette R. Co., 176 
Mich. 398, 142 NW 567, 47 LRANS 179, 
AnnCasi915B 594. 

Minn.—TIhlan v. Chicer ae Re Cox 
eee Minn. 204, 163 NW 2 

N. Y.—Faltiska v. Nee ‘York, etc., 

Co., 12 Misc. 478, 33 NYS 679 {aff 
tet N.. Y. 650 mem, 46 NE 1146 mem]. 

Okl.—Chicago, ete., R. Co. v. Owens, 
78 Okl. 114, 189 P 171; Missouri, etc., 
By Coy Nv. Eiudson, 71) OK1.,.157, 275 2 

43. 

Tenn.—Simpson v. Railroad Co., 89 
Tenn. 304, 15 SW 735. 

Officer or agent to be served in gen- 
eral see supra §§ 66, 67. 

55. Cherry v. North, CUGCi mEN mes 
59 Ga. 446; Cain v. Seaboard Air-Line 
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of the company cease to represent it,°° so that serv- 
ice upon such agent or officer is not service upon 
the company.*®*? The appointment of a receiver for 
a railroad company does not bring it within the pro- 
visions of a statute designating the persons to be 
served in behalf of a railroad company which has 
permitted its road to be used by any other person or 
corporation.°® 

[§ 69]. (c) Effect of Sale or Lease of Railroad.*°® 
Where a railroad company has sold its property to 
another company and its agents and employees have 
become agents and employees of the latter, service 
of process upon such an agent or employee is not 
service upon the vendor company.®® An agent of a 
lessee railroad company is not an agent of the lessor 
company for the service of process;°! and a stat- 
ute imposing upon a railroad company, which has 
leased its road, liability on the lessor against the 
lessee does not authorize service to be made upon such 
lessee in behalf of the lessor company.®? 

[§ 70] (8) Service on Subsidiary Company. 
Where one railroad company is agent of another in 
the control and operation of a railroad, service of 
process on the former is service on the principal 
company;°*? but service upon a mere subsidiary com- 
pany is not service upon the company by which it 
is controlled.®* 

[§ 71] c. Return.*® In the absence of statutes 
otherwise providing, return of process against a rail- 
road company is governed by the rules applicable to. 
the return of process in actions against other cor- 
porations.°*® Thus, where a statute permits service 
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to be made on particular officers or agents of the com- 
pany or in a particular manner only in specified cir- 


cumstances, a return of such service is insufficient 


which fails to show the existence of circumstances 
authorizing it;®? but a return need not set forth 
other matters or circumstances not required by stat- 
ute to be shown.®® 

Officer or agent served. The return must show 
that the person served was an officer or agent of the 
company upon whom service might properly be 
made.*® A return is sufficient which states that 
service was made upon a certain conductor without 
stating that he was conductor of a train passing 
through the county,7° or which recites service upon 
a certain agent without giving his full name,*} or 
which states that it was served upon defendant com- 
pany by handing a copy to the station agent at a 
certain station without stating that he was an agent 
of defendant;7? but a return reciting service upon 
a designated railroad company by serving a named 
person as “agent,” without showing that he was 
agent for the company, has been held too indefinite 
to confer jurisdiction.7* A return describing the 
person served as the highest officer of the company 
found in the county is not insufficient as failing to 
show that no higher officer could be found.’* 

Place of service. A recital in a return that serv- 
ice was made at the office and usual place of busi- 
ness of a railroad company in a designated city is 
sufficient to show that service was made at a depot 
or station of the company as required by statute.7* 


V. REGULATION’¢ 
[By Eustace W. Tomiinson] 


[§ 72] A. Power To Regulate—1. In General. A 
railroad company is, of course, subject to the police 
power,’ and its property, being devoted to the pub- 
lic use, is affected with a public interest.*8 Accord- 


ingly, such a company, like every other public utili- 
ty,” may be regulated and controlled by public au- 
thority for the common good and to the extent of 
the publie-interest,®° except as the regulatory power 


R. Co., 7 Ga. A. 461, 67 SE 127; Vann 
v. Missouri, ete., R. Co., 103 Kan. 857, 
176 P 652; Chilletti v. Missouri, etc., 
RCo. 1102) Kani 297,.lidy) P14) RA 
1918C 1147; Webster v. International, 
etc., R. Co., (Tex. Civ. A.) 184 SW 
295. See Heath v. Missouri, etc., R. 
Co., 83 Mo. 617 (apparently applying 
the rule). ; 

56. Gaboury v. Central Vermont R. 
©0250 NS WV. 1233, 0165 "NE 2%. 

57. See cases supra notes 55, 56. 

58. Ex p. Charles, 106 Ala. 203, 18 


59. Sale or lease of ‘railroad prop- 

erty: 
Generally see infra §§ 483-533. 
As ground for forfeiting charter of 

company see infra § 48. 

60. Pennington v. Douglas, etc., R. 
Co., 6 Ga. A. 854, 65 SE 1084. 

61. Chicago, ete., R. Co. v. Suta, 
123 Ill. A. 125. And see cases infra 
note 62. 

62. Perry v. Brunswick, etc., R. 
Co., 119 Ga. 819, 47 SE 172; Atlanta, 
ete., Air Line R. Co. v. Harrison, 76 
Ga, 757; Chicago, etc., R. Co. v. Web= 
219 Ill. 372, 76 NE 489, 4 LRA 


63. Georgia Southern R. Co. v. 
Bigelow, 68 Ga. 219; St. Louis, etc., 
R. Co. v. Hale, (Civ. A.) 153 SW 411 
{aff 109 Tex. 251, 206 SW 75]; Pecos, 
‘etc., R. Co. v. Cox, (Civ. A.) 150 SW 
\65 [rev on other grounds 106 Tex. 
74, 157 SW 745]; Pecos, etc., R. Co. v. 
Cox, (Tex. Civ. A.) 141 SW 327; St. 


90 Wash. 378, 156 P 16; Arrow Lum- 
ber, ete., Co. v. Union Pac. R. Co., 53 
Wash. 629, 102 P 650. 

65. Of process generally see Proc- 
ess §§ 257-318. 

66. See Corporations §§ 2917-2919. 

67. St. Louis, etc., R. Co. v. Lough- 
miller, 193 Fed. 689. 

68. Empire Refineries v. Atchison, 
etes Rs Cor, 91, OL Li1TY 2a BP 160% 

69. Antonelli v. Basile, 93 Mo. A. 


138; Werries v. Missouri Pac. R. Co., 
19 Mo. A. 398; Farmer v. Medcap, 19 
Mo. A. 250. 


70. Ohio, ete.,.R. Co. v. Quier, 16 
Ind. 440; New Albany, etc., R. Co. v. 
Powell, 13 Ind. 373. 

71. Cincinnati, ete;,-RiCo. vi. Mc= 
Dougall, 108 Ind. 179, 8 NE 571. 

72. Talbot v. Minneapolis, ete. R. 
Co., 82 Mich. 66, 45 NW 1113. 

73. Price v. Delano, 187 Mich. 49, 
153 NW. 7. 

74. Baltimore, etc., R. Co. v. Miles, 
184 Ind. 719, 112 NE 524. 

75. Shawnee-Tecumseh Tract. Co. 
v. Henry, 110 Okl. 160, 236 P 894. 

76. Amendment or revocation of 
charter of railroad company see infra 
§§ 45, 46. 

Regulation of: 

Carriers see Carriers §§ 37-52, 1069. 

Commerce see Commerce §§ 5-16. 

Corporations generally see Corpora- 
tions 14C. J.pl 

Foreign railroad companies see supra 

§§ 56, 57. 

Public utilities generally see Public 

Utilities §§ 20-23. 

War-time control of railroads by 
federal government see infra §§ 76-— 


95. 
77. U.S.—New York v. Davis, 7 F. 
(2d) 566. 
Ill.—Chicago v. Pittsburg, ete., R. 
Re 244 Ill. 220, 91 NE 422, 135 AmSR 


Ind.—Cincinnati, ete., R. Co. v. Con- 
nersville, 170 Ind. 316, 83 NE 503 [aff 
218 U.S. 336, 31 SCt 93, 54 L. ed. 1060]. 

Nebr.—Lindemann vy. St. Joseph, 
etc., R. Co., 113 Nebr. 284, 202 NW 913. 

Va.—Richmond, etc., R. Co. v. Rich- 
mond, 145 Va. 225, 133 SE 800. 

Police power generally see Consti- 
tutional Law §§ 412-443. 

78. East Side Levee, ete., Dist. v. 
Mobile, ete., R:. Co., 279) Ill). 319; 1146 
NE 727; Marietta, etc., R. Co. v. Pub- 
lic Utilities Commn., 101 Oh. St. 29, 
126 NE 889; State v. Black Diamond 
Co., 97 Oh. St. 24, 119 NE 195, LRA 
1918EH 352; Chicago, ete., R. Co. v. 
Taylor, 79 Okl. 142, 192 P 349; Chi- 
cago, etc., R. Co. v. Railroad Commn., 
197 Wis. 59, 221 NW 399. 

79. See Public Utilities §§ 20-23. 

Railroad company as public utility 
see supra § 7. 

80. U. S.—Georgia R., ete., Co. v. 
Smith, 128 U. S. 174, 9 SCt 47, 32 L. 
ed. 377; Illinois Cent. R. Co. v. Illi- 
nois, 108 U. S. 541, 2 SCt 839, 27 L. 
ed. 818; Ruggles v. Illinois, 108 U. 
S. 526, 2 SCt 832, 27 L.- ed. 812; Chi- 
cago, etc., R. Co. v. Cutts, 94 U. S. 
155, 24 L. ed. 94 [aff 5 F. Cas. No. 
2,666]; Missouri v. Kansas City, etc., 
R. Co., 32 Fed. 722; McCoy v. Cincin- 
nati, etc., R. Co., 13 Fed. 3. 


Fla.—State v. Atlantic Coast Line’ 


R. Co., 60 Fla. 465, 54 S 394; State v. 


For li vter cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may be restricted by the charter of the company or 
by general statute,*t and subject to the constitu- 
tional guaranties as to the impairment of vested 
rights,** denial of the equal protection of the laws,** 


and due process of law.*4 
[§ 73] 2. Of Courts.®° 


utes no such power exists.°§ 


, [§ 74] B. Regulation by Commission.®® 
jurisdictions, the regulation and control of railroads 
has been delegated by the constitution or by statute 
to boards or commissions, ordinarily designated as 
“railroad commissions,” “corporation commissions,” 

“oublie utility commissions,’®° the creation, na- 
ture, and powers of which have been treated else- 
There is nothing in the fed- 
eral constitution or statutes which prevents a state 


where in this work.®! 


Atlantic Coast Line R. Co., 59 Fla. 
612, 52 S 4; Atlantic Coast Line R. 
Co. v. Coachman, 59 Fla. 130, 52 S 
377, 20 AnnCas 1047;. State v. Atlantic 
Coast Line R. Co., 53 Fla. 650, 44 S 
213, 183 LRANS 320. 

Ill.—East Side Levee, etc., Dist. v. 
Mobile, ete., R. Co., 279 Ill. 319, 116 
NE 727; East Side Levee, etc., Dist. v. 
mast St.) ouis, ete., RK. Co, 279 All. 
123, 116 NE 720; Cleveland, etc., R. 
Coovv. Peo, 2.75 Tl. 359, 51 NE. 842; 
Galena, etc., R. Co. v. Loomis, 13 Ill. 
548, 56 AmD 471. 

Ind.—State R. Commn. v. Grand 
Trunk Western R. Co., 179 Ind. 255, 
100 NE 852; Pittsburgh, etc., R. Co. v. 
State R. Commn., 171 Ind. 189, 86 NE 
328; Cincinnati, etc., R. Co. v. Con- 
nersville, 170 Ind. 316, 83 NE 5038. 

Kan.—State v. Missouri Pac. R. Co., 
76 Kan. 467, 92 P 606 [aff 216 U.S. 
262, 30 SCt 330, 54 L. ed. 472]. 

Ky.—Bentler v. Cincinnati, etc., R. 
Co., 180 Ky. 497, 203 SW 199, LRA 
1918E 315. . 

Mass.—Boston, ete., R. Co. v. New 
Renan R. Co., 256 Mass. 600, 153 

Minn.—Jacobson v. Wisconsin, etc., 
R. Co., 71 Minn. 519, 74 NW 893, 70 
AmSR 358, 40 LRA 389; Gillam v. 
Sioux City, etc., R. Co., 26 Minn. 268, 
3 NW 353; Blake v. Winona, ete., R. 
Co., 19 Minn, 418, 18 AmR 345. 

Mo.—Mathews v. St. Louis, etc., R. 
et 121 Mo. 298, 24 SW 591, 25 LRA 


ON. Y.—Beekman v. Saratoga, 
R. Co., 3 Paige 45, 22 AmD 679. 

N. ¢.—Efland v. Southern R. Co.; 
46 IN... GC. 235; 59 SE) 355. 

Ok 1.—Chicago, ete,, R.-Cox v. Lay-= 
lor, 79 Okl. 142, 192 P °349. 

Tex.—State v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 197 SW 1006 [rev 
on other grounds 113 Tex. 570, 261 
SW 996, 33 ALR 367]. 

Vt.—Thorpe v. Rutland, etc., R. Co., 
27 Vt. 140, 62 AmD 625; Nelson v. 
Vermont, ete, R. Co., 26 Vt. 717, 62 


AmD 614. 

Va.—National Car Adv. Co. v. 
Louisville, ete., R. Co., 110 Va. 413, 
66 SE 88, 24 LRANS 1010. 

Wis.—Chicago, ete., R. Co. v. Rail- 
road Commn.,.197 Wis. 59, 221 NW 
399; Chicago, ete, R. Co. v. Mil- 
waukee, 97 Wis. 418, 72 NW 1118. 


Regulation: 


etc., 


y: 
Courts see infra § 73. 
enone, commission see infra § 74. 


Operation see infra §§ 880 et seq. 
Rates and charges: 
For carriage see Carriers §§ 627— 
630, 1081-1088. 
Of public utilities area see 
Public Utilities §§ 24-67 
Respective powers of states and 
congress see Commerce §§ 5-16. 
81. Atlantic Coast Line R. Co. v. 
Coachman, 59 Fla. 130, 52 S 377, 20 
AnnCas 1047. 


In some jurisdictions, un- 
der statutes providing therefor,*® the courts have 
power to prescribe regulations for the control of rail- 
road companies;** but in the absence of such stat- 


RAIEROADS 


state commerce 


road.?® 
In most 


performancee.? 


82. 
nessee R. Commn., 19 Fed. 679; At- 
lantic Coast Line R. Co. v. Coachman, 
59 Fla. 130, 52 S 377, 20 AnnCas 
1047; Chicago, etc., R. Co. v. Taylor, 
79 Okl.0142,,192)P 349. 

Impairment of vested rights in gen- 
reese see Constitutional Law §§ 485— 

83. Chicago, ete., R. Co. v. Minne- 
sota, 134 U. S. 418, 10 SCt 462, 702, 33 
L. ed. 970 {rev 38 Minn. 281, 37 NW 
782]; Louisville, etc., R. Co. v. Ten- 
nessee R. Commn., 19 Fed. 679; At- 
lantic Coast Line R. Co. v. Coachman, 
59 Fla. 130, 52.S 377, 20: AnnCas 1047; 
Chicago, etc., Rv 'Co. NY. Taylor, 79 Ok. 
142, 192 P 349. 

Equal protection of laws in general 
see Constitutional Law §§ 874-955. 

84. Chicago, etc., R. Co. v. Minne- 
sota, 134 U.S. 418, 10 SCt 462, 702, 33 
L. ed. 970 [rev 38 Minn. 281, 37 NW 
782]; Clyde v. Richmond, etc., RaeCo:, 
57 Fed. 436; Louisville, etc., R. Co. 
v. Tennessee R. Commn., 19 Fed. 679; 
Atlantic Coast Line R. Co. v. Coach- 
man, 59 Fila. 130, 52°S 377, 20 AnnCas 
1047; East Side Levee, etc., Dist. v. 
East St. Louis, etc., R. Co., 279 Ill. 
123, 116 NE 720; Chicago, etc., R. Co. 
v. Taylor, 79 Okl. 142, 192 P 349. 

Due process of law in general see 


85. Enforcement by courts of 
duties of railroad company see infra 
75 4 


Constitutional Law §§ 956-1099. 


Judicial supervision of: 
Crossing over streets and highways 
see infra § 368. 
eta pment of stations see infra 
1 


Railroad crossings see infra § 331. 
86. See statutory provisions. 


87. In re Atlantic Highlands, etc., 
RearCona Noes pessbit Av 38: Ug eOre Ve 
Northern Cent. R. Co., 164 N. Y. 289, 


58 NE 138; Pennsylvania ReaConw: 
Braddock Blectric Re Cosk 152 Pai Lue; 
25 A 780; In re Railroad Comrs., 79 
Vt. 266, 65 A 82. 

Regulation of railroad companies 
by public authority in general see 
supra § 72. 

88. U. S.—Northern Pac. R. Co. v. 
Washington Terr., 142 U. S. 492, 12 


-SCt 283, 35 L. ed. 1092 [rev 3 Wash. 


T. 303,.138 P 604]. 
Ala. ” Nashville, etc., R. Co. v. State, 
137 Ala. 439, 34 S$ 401. 
La.—State v. Kansas oily, ete., R. 
Co., 51 La. Ann. 200, 25 S 126. 
N. 


C.—Atlantic Ree Se Vv. 
Wilmington, etc., R. Co., 111 N. C. 
463, 16 SE 393, 32 AmSR 805, 18 LRA 
393. 

Va.—Chesapeake, etce., R. Co. v. 
Com., 105 Va. 297, 54 SE 331. 


89. Interstate commerce commis- 
sion see Commerce §§ 176-206. 

Public utility commissions in gen- 
eral see Public Utilities §§ 68-163. 

90. See constitutional and statu- 
tory provisions. 

91. See Public Utilities §§ 68-163. 


[§ 75] C. Enforcement of Duties.®’ 
have power to determine the duties owed by a rail- 
road company to the public,®® and to enforce the 
performance thereof ;°® and the right of the state to 
institute proceedings to forfeit the charter of the 
company or annul the corporation for failure to per- 
form its public duties! does not preclude it from 
invoking the powers of the courts to compel such 
The exercise of purely discretionary 
Louisville, ete., R. Co. v. Ten- [ 
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from creating such a commission and prescribing its 
powers,®? except that a state cannot authorize the 
regulation thereby of interstate commerce,®* juris- 
diction over which has been committed to the inter- 


commission.2* The railroad com- 


mission has jurisdiction over such roads only as may 
be included within its grant of power;°®°® but it has 
the same jurisdiction over the use by a railroad of 
private tracks as it has over the tracks of such rail- 


The courts 


Particular powers as to railroads: 
Authorizing leases of railroad prop- 
erty see infra § 500. ' 
Compelling abolition or removal of 
grade crossings see infra § 379. 
Determination of: 
Convenience and necessity of: 
Establishment of railroad 
supra § 10. 
Extensions see infra § 133. 
Necessity, place, mode, and expense 
of crossing: 
Highway see infra § 368. 
Other railroad see infra § 328. 
Regulation of: 
Construction of depots and stations 
see infra § 140. 
Equipment, facilities, and operation 
see infra § 902 et seq. 
HEstablishment and abandonment of 
Stations see infra §§ 142, 161. 
Location of road and termini see 
infra § 122 et seq. 
Use of tracks of other railroads see 
infra § 272. 


see 


_92. Mobile, etc., R. Co. v. Missis- 
sippi, 210 U. S. 187, 28 SCt 650, 52 L. 
ed. 1016. 

93. Mobile, etc., R. Co. v. Sessions, 
28 Fed. 592. 

Exclusive power of congress to 


regulate interstate 
Commerce §§ 6-15. 


commerce see 


94. See Commerce §§ 176-206. 
95. See statutory provisions. 
[a] Thus a statute which in ex- 


press terms gives railroad commis- 
sioners jurisdiction over “railroads 
operated by steam” by implication de- 
nies their power over railroads oper- 
ated by electricity. Kansas City, 
etc., R. Co. v. Railroad Comrs., 73 
Kan. 168, 84 P 755. 

Power of commission as dependent 
upon constitutional and statutory 
provisions see Public Utilities § 78. 

96. Morgan Run Co. v. State 
Public Utilities Commn., 98 Oh. St. 
218, 128 NE 295. 

97. Enforcement of orders of pub- 
lic utility commission see Public Util- 
ities §§ 149, is 

98. State v. Atlantic Coast Line R. 
Co., 53 Fla. 650, 44 S 213, 18 LRANS 
320, 12 AnnCas 359; State v. Missouri 
Pac. R. Co., 81 Nebr. 174, 115 NW 757 
{rev on other grounds 217 U. S. 196, 
Abe 461, 54 L. ed. 727, 18 AnnCas 

Power of courts to prescribe regu- 
lations see supra § 73. 

99. McCoy v. Cincinnati, etc., R. 
Co.,” 13°” Fed. | 3s State. vi> Atiantie 
Coast Line R. Co., 53 Fla. 650, 44 S 
213, 13 LRANS 320; State v. Mis- 
souri Pac. R. Co., 81 Nebr. 174, 115 
NW 757 [rev on other grounds 217 U. 
S. 196, 30 SCt 461, 54 L. ed. 727, 18 
AnnCas 989]; Peo. v. New York, etc., 
R. Co., 28 Hun 543, 3 NYCivProc 11, 2 
McCartyCivProc 345. 

1. See supra § 47. 

2. Peo. v. New York Cent.,; etc., R. 
Co... 28 Hun 543, 3 NYCivProce fi22 
McCartyCivProc 345. 
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powers, however, on the part of railroad companies 
cannot be controlled or interfered with by the courts 
unless manifestly abused.® . 
Mode of enforcement. The performance by the 
railroad company of a clear legal duty may be en- 
forced by mandamus,‘ whether such duty is imposed 
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[§§ 75-77 


‘in express terms or is implied from the general na- 


ture of the duties of such companies,® unless there is 
some other adequate remedy for the enforcement of 
such duty;® or in a proper ease such relief may be 
afforded by a court of equity.’ 


VI. FEDERAL WAR-TIME CONTROL 
[By Eustace W. Tomuinson } 


[§ 76] A. Basis of Control. By the act of con- 
eress approved August 29, 1916, the president was 
given power “in time of war” to take possession and 
assume control of systems of transportation within 
the boundaries of the continental United States,® and 
in pursuance thereof issued his proclamation declar- 
ing that he took possession and assumed control of 
each and every system of transportation within such 
boundaries, consisting of railroads engaged in gen- 
eral transportation, including terminals and all oth- 
er equipment and appurtenances commonly used upon 
or operated as a part of such rail systems of trans- 
portation.® By a subsequent statute? rights and 
liabilities under the federal control were defined and 
the manner of such control prescribed.4! In taking 
over the contro] and operation of such railroads the 
United States acted in its sovereign capacity,?? un- 
der a right in the nature of eminent domain,** and 
the statute providing therefor was not unconstitu- 
tional.+# 


[§ 77] B. Scope and Extent. During the period 


of federal control of railroads complete possession * 


3. Georgia R., etc., Co. v. Maddox, [a] 
116 Ga. 64, 42 SE 315; Fall River 
Iron Works Co. v. Old Colony, etc., 
R. Co., 5 Allen (Mass.) 221; Park’s 
App., 64 Pa. 137; Lodge v. Philadel- 


Within power of congress.— 
Notwithstanding its prior delegation 
to the president of power to possess 
and control the railroads, congress in 
the exercise of its general legislative 


by the United States replaced the ordinary incidents 
of private ownership,!® and its control extended not 
merely to the physical property but to the entire 
organization, including officers, directors, and em- 
ployees,!® who thereupon became agents and em- 
ployees of the government rather than of the respec- 
tive railroad companies.!7 So the railroads became 
mere agencies or instrumentalities of the govern- 
ment,!® and it was a bailee of property being trans- 
ported thereby,1® and a carrier of passengers.?° 
Control of the owning companies or corporations was 
not taken over,?! however, but they retained their 
identities and existence;??_ and the railroads re- 
mained the private property of their respective own- 
ers,?* the relations between the companies and the 
United States being analogous to those of lessor and 
lessee.?2* The extent of the power conferred by stat- 
ute upon the president?® and the validity of orders 
attempted to be made under such authority?® were 
necessarily judicial questions, and it was held that 
such power extended to all matters having direct re- 
lation to the facilitation of the transport of troops, 


Tex.—St. Louis, etc., R. Co. v. Mc- 
Lean, (Civ.) 241 SW 1072 [rev on oth- 
er grounds (Commn. A.) 253 SW 248]. 

But see Fish v. Rutland R. Co., 189 
App. Div. 352, 178 NYS 439 (where 


phia, etc., R. Co., 1 LegGaz (Pa.) 131; 
Memphis, etc., R. Co. v. Union R. Co., 
116 Tenn. 500, 95 SW 1019. 

{a] Thus, under a statute author- 
izing railroad companies to widen 
their roadways ‘“‘whenever in the 
opinion of the board of directors the 
same may be necessary to secure the 
safety of persons or property and in- 
crease the facilities of traffic there- 
on,” the question as to the time and 
mode of such widening is one exclu- 
sively for the board of directors and 
not subject to review by the court ex- 
cept when exercised corruptly_ or 
capriciously. Lodge v. R. Co., 1 Leg 
Gaz (Pa.) 131. 

Powers of railroad company see 
supra §§ 41-43. 

4. State v. New Haven, etc., Co., 
37 Conn. 153; State v. Atlantic Coast 

‘Line Co., 53 Fla. 650, 44 S 213, 13 
LRANS 320; Peo. v. Chicago, etc., R. 
Gon Ue0 MI is 220N Mesouk Staten ve 
Northern Pac. R. Co., 90 Minn. 277, 
96 NW 81. 

Mandamus to railroad company in 
general see Mandamus §§ 482—495. 

5. State v. Atlantic Coast Line R. 
Co., 53 Fla. 650, 44 S 213, 13 LRANS 
320; Peo. v. New York Cent., etc., R. 
Go. 28) Hiun! 5.43563 =NwW CiveProe: 11,42 
McCartyCivProce 345. 

6. State v. Atlantic Coast Line R. 
Se., 53 Fla. 650, 44 S 213, 13 LRANS 
320. 

7 McCoy v. Cincinnati, etc., R. Co., 
13 Fed. 3. 

8. 39 U.S. St. at L. 645. 

9. Krichman v. U. S., 263 Fed. 538 
[rev on other grounds 256 U.S. 363, 41 
Sct 514, 65 L. ed. 992] (so stating), 
See 40 U. S. St. at L. 1733: 

10. Federal Control Act, March 21, 
1918 (40 St. at L. 451 ¢ 25). 

11. Hurley v. Chicago, etc., R. Co., 
180 Wis. 290, 193 NW 68. 


authority had power to provide by 
any appropriate enactment for the 
operation of the railroads undertaken 
pursuant to the president’s proclama- 
tion. West v. New York, etc., R. Co., 
233 Mass. 162, 123 NE 621., 

Davis v. O’Hara, 266 U. S. 314, 
45 SCt 104, 69 L. ed. 303 [rev 109 
Nebr. 615, 192 NW 215]; Dupont de 
Nemours v. Davis, 264 U. S. 456, 44 


noe 364, 68 L. ed. 788 [aff 287 Fed. 
13. Davis v. Dupont de Nemours, 


Supra; North Carolina R. Co. v. Lee, 
260 U. S. 16, 48 SCt 2, 67 L. ed. 104. 

Eminent domain see Eminent Do- 
mainy20 (Cadi pi bOu. 

14. Wainwright v. Pennsylvania 
R. Co., 253 Fed. 459; Mobile, etc., R. 
Co. v. Jobe, 122 Miss. 696, 84 S 910. 

15. Moon v. Hines, 205 Ala. 355, 
87 S 603, 183 ALR 1020; State Public 
Utilities Commn. v. Springfield Termi- 
nal Ry iCos,) 2929 D> 505127 INE Ss 
Sack v. Director Gen. of Railroads, 
245 Mass. 114, 139 NE 819. 

16. Newcomb v. Payne, (Mo.) 250 
SW 553; Christian v. Great Northern 
Re Co., Wid Wiss 2665-177) NW 329: 

17. U. S.—Mardis v. Hines, 258 
Fed. 945 [aff 267 Fed. 171]; Southern 


Cotton Oil Co. v. Atlantic Coast Line’ 


R. Co., 257 Fed. 138. : 
Ga.—Atlanta, ete. R. Co. v. Mc- 
Clelland, 31 Ga. A. 33, 119 SE 487; 
Clarke v. Southern R. Co., 30 Ga. A. 
590, 118 SE 475. 
eet ne v. Heed, 222 Ill. A. 
Ind.—Davis v. Zirkle, 80 Ind. A. 396, 
138 NE 266. 
Kan.—Gimple vy. Hines, 108 Kan. 
118, 193 P 1072. 
N. H.—Lewis v. Hines, 81 N. H. 24, 
120 A 728. 


a workman was treated as the em- 
ployee of the railroad and not of the 
United States). 

Contra American R. Express Co. v. 
Hicks, 198 Ky. 549, 249 SW 342; Hite 
v. St. Joseph, etc., R. Co., (Mo.) 225 
SW 916. 

18. Second Dist. Public Serv. 
Commn. v. New York Cent. R. Co., 
193 App. Div. 615, 185 NYS 267 [rev 
112 Mise. 617, 183 NYS 799, and aff 
230 N. Y. 149, 129 NE 455, 14 ALR 
449]; Dickens v. Bransford Realty 
Co., 141 Tenn. 387, 210 SW 644. 

19.. Bloch iws, U.5S5" 2619 HWedaesot 
{certiorari den 253 U. S. 484 mem, 40 
SCt 481 mem, 64 L. ed. 1025 mem]. 

20. Gainer v. Hines, 194 App. Div. 
21, 184 NYS 768. 

21. Hines v. Dahn, 267 Fed. 105 
[certiorari granted 254 U. S. 627, 41 
SCt 147, 65 L. ed. 446 (aff 258 U.S. 
421, 42 SCt 320, 66 L. ed. 696)]; Mc- 
Gregor v. Great No. R. Co., 42 N. D. 
269, 172 NW 841, 4 ALR 1365. 

22. Davis v. Chrisp, 159 Ark. 335, 
252 SW 606 [certiorari den 263 U. S. 
710 mem, 44 SCt 36 mem, 68 L. ed. 
518 mem]; Perz v. Pere Marquette R. 
Co., 226 Mich. 452, 198 NW 208; Brie 
R. Co. v. Public Serv. Commn., 76 Pa. 


sae LOU Lath 20d Pak "09% AG 
23. Brown v. St. Louis-San Fran- 


cisco R. Co., (Mo. A.) 268 SW 678. 
See Gulf, etc, R. Co. v. Duckworth; 
286 Fed. 645 [aff 280 Fed. 733] (hold- 
ing a railroad company, although un- 
der federal control, competent to ob- 
ject to creation of a road district and 
the levy of taxes). 

24. Peacock v. Detroit, etc., R. Go., 
ay Mich. 403, 175 NW 580, 8 ALR 


25. U. S. Railroad Administration 


S. C.—Rose v. Southern R. Co., 114|v. Burch, 254 Fed. 140. 


S. C. 139, 103 SE 476. 


26. Cheney v. Hines, 266 Fed. 310. 


LLL LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 77-81] 
war materials, and supplies,?? and was broad enough 
to include both interstate and intra-state transporta- 
tion,** but did not necessarily extend to every short 
line or “tap line,’”’?® nor did it extend to property of a 
railroad company not used in, or necessary to, its 
business of carriage;*®° and a purely military rail- 
road was not within the statute.*! The federal con- 
trol did not abrogate the requirements of the general 
laws regulating commeree,*? the rules and regulations 
of the interstate commerce commission,** or the fed- 
eral statutes regulating the operation of railroads,** 
except so far as they were inconsistent therewith, 
and they remained in force.?® 
[§ 78] C. In Whom Vested. By the president’s 
proclamation assuming possession and control of the 
railroads®® a director general of railroads was ap- 
pointed, and authorized to take possession and con- 
trol of the systems of transportation embraced by 
the proclamation and to operate and administer 
them.*7 Such appointment and delegation of au- 
thority were within the power conferred upon the 
president,** and by virtue of it the possession, con- 
trol, and management of such railroads became com- 
pletely and exclusively vested in the director gener- 
al,?® who was not a carrier, but rather an operator 
of carriers,*® and whose orders, made within the 
scope of his powers, were in legal effect orders of 
the president.*1.- The power of the director general 
and managers appointed by him continued, of course, 
only during the period of federal control.*2 
[§ 79] D. Effect upon Particular Matters—1. 
Preéxisting Contracts. The proclamation of the 
president establishing federal control of railroads did 
not purport to take over the rights and obligations of 
the carriers under contracts theretofore made by 
them for supplies and service,*? and the director gen- 
eral was not bound to carry out such contracts,** 
but had a reasonable time to determine whether to 
27. Zuckerbraum y. Old Dominion | 788; 


Ss ©O;,, LEO: Wise: 700; 19:7 -N YSi52'99" 
28. Lehigh Valley R. Co. v. Maas, 41. 


étc., Co., 99 N. J. L. 194, 124 A 111; 
Powell v. Hines, 180 N. e ee 104 SE | Nebr. 
5333 McConnell _v. ne, (Tex. 42. 


Commn. A.) 262 SW 72 raw (Civ. A.) | 962. 
234 SW 942]; Payne v. West, (Tex. 43. 
Civ. A.) 251 SW 565; Payne v. Mc- 
Connell, (Tex. Civ. A.) 234 SW 942 44 
[aff (Commn. A.) 262 SW 72]; r 
v. Burnett, 130 Va. 297, 107 SE 657. 

Interstate and intra-state rates see 
_ infra § 


80. Co., supra. 
29. “State Public Utilities Commn.| 46 


v. Springfield Terminal R. Co., 292 Gare tcee yea (i) 2a71, 
v. Richmond, ete. R. Co., 3 F. (2d) 


fl. 505, 127 NE 128. 

30. U. S. Railroad Administration 26 
v. Burch, 254 Fed. 140; Austin v. ‘ : 
Hines, 278 Pa. 537, 123 A 502. 48. Martin v. 

31. Bryson ve ees) 28 Bee a eA Supra. 

U. S. v. Metropolitan Lumber Co., . 
Fed. 335; Patrick v. Davis, 30 Ga. A.| 576, 118 SH 773; 
205, 117 SE 466. i 

32. Payne v. Zimmern, 207 Ala. | 673, 
155, 92: S 433. 50. 

Interstate commerce commission 51. 
see Commerce §§ 176-206. 

34. U.S. v. Geer, 268 Fed. 385. 

35. See cases ae notes 32-34.| 26; 

36. See supra § 7 NYS 669. 

87. Krichman,v. uy ise 263 Fed. 538 
[rev on other grounds 256 U.S. 363, 41 
Sct 514, 65 Tey ed. 992] (so Stare 
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Florida East Coast Growers AS- 
soc. v. Davis, 83 Pa. Super. 472. 
Davis v. O’Hara, 266 U. S. 314, 
(45 SCt 104, 69 Li. ed. 303 [rev 109 
615, 192 NW 215]. 

Crawshaw v. Corbett, 264 Fed. fa] 


Corona Coal Co. v. Davis, 20 F. 
(2d) 738 [rev 8 F. (2d) 297]. 

* Martin v. Richmond, etc. R. 
Hines |¢o., 3 F. (2d) 26. 

45. Martin v. Richmond, etc., R. 55. 


Herbert v. Payne, 291 Fed. 555. L. 
Co. v. Davis, 20 F. 


Richmond, ete., R. 


Davis v. Gossett, 
U. S. Railroad Ad- 
ministration v. Monahan, 
137 NE 778, 1388 NE 785. 

Gulf, ete., R. Co. v. Cities Serv. 
33. Payne v. Zimmern, supra. Cor, 273 Med. 946. ' 
Corona Coal Co. v. Davis, 20 F. 
(2d) 738 [rev 8 KF. (2d) 297]; 
yo Richmond, ete: Ra Co, 326s) (a) 
Missouri Pac. R. Co. v. Wells, 196 
Compare Kneeland-Bige- 
low Co. v. Michigan Cent. R. Co., 
Mich. 546, 174 NW 605 (holding that 
such a contract would not be enforced 
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adopt or reject them.*® Unless he had adopted 
them, he could take no advantage of their terms,*® 
and, on the other hand, no action lay against him for 
failing to perform them ;47 but he was liable in quan- 
tum meruit for supplies received and accepted by 
him after contracts therefor made by the railroad 
had been terminated. When a contract made by 
a railroad was adopted by the director general, how- 
ever, it became binding upon him,*® and he had such 
legal interest in its performance as entitled him to 
maintain an action for damages for interference 
therewith or breach thereof.®® Contracts of the car- 
riers which were rendered impossible of perform- 
ance by the governmental assumption of control be- 
came terminated,®! but the mere fact that control 
of a railroad was taken by the government did not 
excuse the company from performing a contract 
where it had ample opportunity before the period of 
such control to comply with the terms thereof.®? 

[§ 80] 2. Rates and Charges. The general power 
of possession and control of railroads conferred by 
statute upon the president®? included the power to 
make and enforce the rates to be charged by such 
railroads for carriage and transportation,®* intra- 
state as well as interstate.°> A rate so fixed became 
the sole legal rate,°>® even though it conflicted with 
rates previously established by state authority.°* 
The meré fact that control of the railroads was taken 
over by the government, however, did not abrogate 
rates and tariff regulations then in foree,®*® but they 
continued in force until changed.®® The order of 
the director general®® providing for a general in- 
crease of all rates then in effect was not an order 
establishing rates but one authorizing new rates to 
be established in a proper manner.°+ 

[§ 81] 3. State and Municipal Regulations.°? 
The statutes under which the United States assumed 
possession and control of the railroads superseded 


Lumber Co., 25 F. (2d) 888; Atlantic 
Coast Line R. Co v. Georgia R. 
Commn., 281 Fed. 321; Kneeland-Bige- ~ 
low Co. v. Michigan Cent. R. Co., 207 
Mich. 546, 174 NW 605. 

Rate fixed by director general 
on last day of federal control was as 
much within his power as rates there- 
tofore fixed on any other day. At- 
lantic Coast Line R. Co. v. Georgia R. 
Commn., 281 Fed. 321. 

Northern Pac. R. Co. v. North 
Dakota, 250 U. S. 135, 39 SCt 502, 63 
ed... 8973 — Chicagowiete.. Ris Coy ave 
Public Utilities Commn., 41 Ida. 181, 
238 P 970 [rev on other grounds 274 
U. S. 344, 47 SCt 604, 71 L. ed. 10861; 
Second Dist. Public Serv. Commn. 
New York Cent. R. Co., 230 N. Y. i49, 
129 NE 455, 14 ALR 449, 

Federal ‘control as extending to 
both intra-state and interstate trans- 
79 Ind. A portation see supra § 77. 

eke ek 56. Atlantic Coast Line R. Co. v. 
Georgia R. Commn., 281 Fed. 321. 

57. Northern Pac. R. Co. v. North 
Dakota, 250 U. S. 135, 39 SCt 502, 63 
L. ed. 897; New York @entyeR.. Co; 
v. New York Second Dist. Public 
Serv. Commn., 268 Fed. 558. 

Effect of federal control upon state 
507 regulation generally see infra § 81. 

58. Lincoln Commercial Club v. 
Missouri Pac. R. Co., 103 Nebr. 504, 
172 NW 687. 


Martin 


30 Ga. A. 


Martin 


N York, etc., Co.,| against the railroad so long as the 
ees 133 NE 621; Bho des y.| federal control continued). Po NW BED. Johnson Co., 196 Wis. 
Tatum, (Tex. Civ. A.) 206 SW 114. 52. Louisville, ete., R. Co. v. Tut- 6 


39. Bolton v. Hines, 143 Ark. 601, 
221 SW 459; Houston, etc., R. Co. v. 53. 
Long, (Tex. Civ. A.) 219 SW 212. 54. 

40. Dupont de Nemours v. Davis, 
264 U. S. 456, 44 SCt 364, 68 L. ed. 


[51 C. J.—29] 


L, ed. 897; 


tle, 201 Ky. 798, 258 SW 688. 60. 
See supra § 76. 61. 
Northern Pac. R. 

Dakota, 250 U. S. 135, 39 SCt 502, 63 62. 
Davis v. Krauss Bros. 


Order No. 28. 

St. Louis, etc., R. Co. v. State, 
116 Okl. 95, 244 P 440. 

Regulation of railroads by 
state in general see supra §§ 72-75. 


Co. v. North 
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all state or municipal regulations inconsistent there- 
with or with orders made thereunder by the director 
as to the railroads of which control was tak- 
but, so far as not inconsistent with the fed- 
eral statutes or such orders, lawful regulations im- 
posed by the states continued in force and effect,®+ 
and the full regulatory power of the state continued 
as to railroads over which the federal control did not 


general, 
en; 63 


extend.® 


[§ 82] 4. Rights of Action—a. Accruing before 
The liability ‘of a railroad company 
upon a cause of action arising before possession and 
control of such road was assumed by the United 
States continued thereafter and could be enforced 
against it,°° and the director general had no authority 
to make any order whereby an existing right of ac- 
tion should be extinguished or cut off;%7 
procedure was subject to restrictions imposed by or 
under authority of the federal statutes,°* and no 


Federal Control. 


63. Nueces Valley Town-Site Co. 
v. McAdoo, 257 Fed. 143; Erie, etc., 
R. Co. v. State Public Serv. Commn., 
74 Pa. Super. 338; Lancaster v. 
Smith, (Tex. Commn,. A.) 262 SW 74 
[app dism 269 U. S. 541 mem, 46 SCt 
202 mem, 70 IL. ed. 402 mem]; Mc- 
Connell v. Payne, (Tex. Commn. A.) 
262 SW 72 [aff (Civ. A.) 234 SW 942]; 
Guilt, sete.) GRsCo. vy. blarrell, “(Tex 
Civ. A.) 273 SW 661; San Antonio, 
etc., R. Co. v. Nast, (Tex. Civ. A.) 240 


Sw °596 [rev on other’ grounds 
(Commn. A.) 261 SW 1011]. 
64. Colo.—Chicago, etc., R. Co. v. 


Public Utilities Commn., 68 Colo. 475, 
190 P 53 

Ga.—Hines v. McCook, 25 Ga. A. 
395, 103 SE 690; McAdoo v. Martin, 24 
Ga. A. 485, 101 SE 312. 

Tll.—-Soucie v. Payne, 299 Ill. 
132 NE 779; Fowler v. Payne, 
TUN AL 5 S'9> 

Minn.—Anderson v. Minneapolis, 
ete., R. Co., 150 Minn. 530, 185 NW 
299; St. James Commercial Club v. 
Chicago, etec., R. Co., 142 Minn. 169, 
171 NW 312. 

N. Y.—In re Morris Ave. Bridge, 105 
Misc. 659, 174 NYS 682. 

Okl.—Davis v. Griffith, 106 Okl. 1, 
230 P 262; Kugler v. White, 91 Okl. 
180, 216 P 903. 

Pa.—Erie R. Co. v. Public Serv. 
Commn., 76 Pa. Super. 170 [aff 271 Pa. 
409, 114 A 357]. 

65. State Public Utilities Commn. 
vy. Springfield Terminal R. Co., 292 
Til, 505, 127° NE 128. 

Over what railrozds federal control 
extended see supra § 77. 

66. U. S.—Davis v. L. N. Dantzler 
Lumber Co., 261 U. S. 280, 43 SCt 349, 
67 L. ed. 387, 28 ALR 834 [rev 126 
Miss. 812, 89 S 148]; Vicksburg, etc., 
- R. Co. v. Anderson-Tully Co., 256 U. 
S. 408, 41 SCt 524, 65 L. ed. 1020 [aff 
261 Fed. 741]; Bryson v. Hines, 268 
Fed. 290. 

Ark.—Bolton v. Missouri Pac R. 
Co., 157 Ark. 475, 248 SW 552. 

Ky. —Louisville, GLC ts Lenny COtennVE 
Spears, 192 Ky. 64, 232 SW 60: Louis- 
ville, ete., R. Co. v. Steele, 180 icy 290, 
202 SW 878. 

Mich.—Perz v. Pere Marquette R. 


552, 
226 


Co., 226 Mich. 452, 198 NW 208; 
Thomas Canning Co. v. Southern Pac. 
Co., 189 NW 210. 


Miss.—Davis v. L. N. Dantzler 
Lumber Co., 126 Miss. 812, 89 S 148. 

Nebr.—Colley v. Chicago, etc., R. 
Co., 107 Nebr. 864, 187 NW_ 98. 

N. D.—McGregor v. Great Northern 
BR. Co.,. 42: N. D. 269, 172 NW °841; 4 


ALR 1635. 
: Louis-San Francisco R. 
@o. v. King, 97 Okl.. 12,0222 P’ 525; 
Empire Refineries v. Atchison, etc., 
BAICo SOL OK due, 2k) 160" 
Tex.—Bell v. Baker, (Civ. A.) 249 
Sw 246 [rev on other grounds 
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in the operation 


judgment could be collected by levying upon vailneea 
property so long as the federal control continued.®® 
No liability existed, however, and no suit could be 
maintained, against the director general upon such 
a cause of action.*? 
Service of process. 


‘The fact that one employed 
of a railroad was an employee of the 


government’! did not prevent his being an employee 


or agent of the company so that process could be 


but the of such control 


(Commn. A.) 260 SW 158]; 
ete: Rie 
SW 444. 

67. Bryson v. Hines, 268 Fed. 290; 
Skinner v. Davis, (Mo.) 280 SW 387 
[superseding 271 SW 992 and certio- 
rari granted 271 U. S. 656 mem, 46 
SCt 632 mem, 70 L. ed. 1135 mem, 
app dism 273 U. S. 776 mem, 47 SCt 
333 mem, 71 L. ed. 887 mem]; Moore 
v. Atchison, etc., R.. Co., 106 Misc. 
58, 174 NYS 60 [aff 189 App. Div. 906 
mem, 178 NYS 878 mem]. 

68. Davis v. L. N. Dantzler Lum- 
ber Co., 261 U. S. 280, 43 SCt 349, 67 
L. ed. 387, 28 ALR 834 [rev 126 Miss. 
812, 89 S 148]; Alabama, etc., R. Co. 
v. Journey, 257 U.S. 111, 42 SCt 6, 66 
L. ed. 154 [rev 122 Miss. 742, 84 S 
706]; Chicago} ete., R.:Co. v. Hyde, 
86 Okl. 20, 204 P 125. But see Inde- 
pendent Breweries Co. v. Wabash R. 
Co., 223 111. A. 156 (holding an order 
of the director general fixing the ven- 
ue of such suits inapplicable). 

69.— Bovisvillens fete... Ret, Com ave 
Steele, 180 Ky. 290, 202 SW 878; Bell 
v. Baker, (Tex. Civ. A.) 249 SW 246 
[rev on other grounds (Commn. A.) 
260 SW 158]. 

70. U. S.—Hines v. Woodson, 280 
Fed. 966; Standley v. U. S. Railroad 
‘Administration, 271 Fed. 794. 

Art 3 Ark. 601, 
221 Sw 459. 

Ga.—Byrd v. Hines, 26 Ga. A. 726, 
106 SE 925. 


El Paso, 
o. v. Havens, (Civ. A.) 216 


Ind.—Pittsburg'h, ete, R. Co. v. 
Green, 78 Ind. A. 526, 135 NE 888. 

Ky.—Louisville, ete, R. Co. v. 
Spears, 192 Ky. 64, 232 SW 60. 

Miss. —Vicksburg Infirmary v. 


Hines, 134 Miss. 162, 98 S 530. 

N. H.— Lewis v. Hines, SANG shia 44 
120 A 728 (holding, also, that an ac- 
tion brought against the director gen- 
eral could not be treated as one 
against the railroad company). 

N. D.—McGregor v. Great Northern 
R. Co., 42, N. D. 269, 172. NW +841, 94 
ALR 1635. 

Okl1.—St. Louis-San Francisco R. 
Co. v. King, 97 Okl. 12, 222 P 525. 

Pa.—Sadler v. Director Gen. of 
Railroads, 30 Pa. Dist. 162; Di Tom- 
maso v. Lehigh, etc., R. Co., 28 Pa. 
Dist. 473. 

Tex.—Davis v. Lock, (Civ. A.) 251 


SW 288; Hines v. Platt, (Civ. A.) 233 
Sw 1114. 
71. Relation between government 


and employees see supra § 77. 

72. Vicksburg, etc., R. Co. v. Ander- 
son-Tully Co., 261 Fed. 741 [aff 256 
U. S. 408, 41 SCt 524, 65 L. ed. 1020]. 

73. U. S.—Director Gen. of Rail- 
roads v. Kastenbaum, 263 U. S. 25, 44 
SCt 52, 68 L. ed. 146 [aff 198 App. Div. 
966, 189 NYS 946 mem, 199 App. Div. 
904 mem, 191 NYS 933 mem]; Dahn v. 
Davis, 258 U. S. 421, 42 SCt 320, 66 
L. ed. 696 [aff 267 Fed. 105]; Missouri 


served upon him as such in an action upon a cause 
arising before federal control.*? 

[§ 83] b. Accruing during Federal Control. 
der the statutes providing for federal possession and 
control of railroads, and the orders promulgated un- 
der the authority thereby conferred, an action was 
maintainable for any cause arising during the period 


Un- 


for which it could have been main- 


tained in the absence thereof, except as otherwise 
provided by such statutes or orders;*? and no de- 


{ Pae. R. Co. v. Ault, 256 U. S. 554, 41 
SCt 5938, 65 L. ed. 1087; Schroeder v. 
Davis, 32 F. (2d) 454; Davis v. Mc- 
Cree, 299 Fed. 142 [writ of error dism 
266 U. S. 582 mem, 45 SCt 94 mem, 
69 L. ed. 452 mem, certiorari den 266 
U. S. 610, mem, 45 SCt 94 mem, 69 
L. ed. 466 mem]; Dougherty v. Payne, 
291 Fed. 61; Hines v. Sangstad SS. 
Co., 266 Fed. 502 [aff 266 Fed. 390]; 
Haubert v. Baltimore, etc., R. Co., 259 
Fed. 361 [aff 277 Fed. 647]; Damp- 
skibs Actieselskabet Sangstad  v. 
Hustis, 257 Fed. 862. 

D. C.—Seymoure v. Director-Gen. 
Me Big eesrasti 53 App. 316, 290 Fed. 


Ga.—Robinson v. Central of Geor- 
gia R.''Co., 150 "Gai 41, 1102 "Ste 5382 
[answers to cert questions conformed 
to 25 Ga. A, 507, 103 SE 737]; Hines 
v. Bellah, 26 Ga. A. 361, 106 SE 559; 
Hines v. Minor, 26 Ga. A. 278, 105 SE 
851; Rose v. Hines, 25 Ga. A. 791, 104 
SE 784; Wheeler v. Atlantic Coast 
Line R. Co., 25 Ga. A. 281, 103 SE 178 
[conforming to answers to cert ques- 
tions 150 Ga. 109, 102 SE 823]; Hines 
v. Zellner, 25 Ga. A. 272, 103 SE 97. 


Ida.—McGill v. McAdoo, 35 Ida. 
283; 206) P1067. 
Ind.—Davis v. Sharp, 80 Ind. A. 


227, 1388 NE 520; U. S. Railroad Ad- 
ministration v. Monahan, 79 Ind. A. 
673, 137 NE 778, 138 NE 785. 


Ky.—Davis v. Antol, 212 Ky. 149, 
278 SW 578. 

Minn.—Anderson vv. Minneapolis, 
ete., R. Co., 146 Minn. 430, Lag NW 
45. 


Miss.—L. N. Dantzler Earaber Co. 
vo Texas) ete., R. Co:, 119 “Miss: 328; 
80. S 770, 4 ALR 1669. 

Mo.—Amber vy. Davis, 221 Mo. A. 
448, 282 SW 459. 

Nebr.—Sutton v. Payne, 111 Nebr. 
455, 196 NW 710. 

N. H.—Fitzhugh vy. Grand Trunk 

Cog M9 NG Hees, 1 Oo RAS ob Gan 
3 Pa.—Park v. Hines, 91 Pa. Super. 
76. 

S. C.—Renno v. Seaboard Air Line 

Co 120) S.C. %,. 112° SH439: 
Ss. D.—Parkinson v. Chicago, 
R. Co., 48 8. D. 161,178) NW. 2.93. 

Tex.—Davis v. Teague, Cive AS) 
256 SW 957; Payne v. Wallis, (Civ. 
A.) 231 SW 4114. 

Va.—Hines v. Gravins, U6. Vaya, 
112 SE 869, 118 SE 114; Atlanti¢e 
Coast Line R. Co. v. Southern Oil, etc., 
Mills, 129° Va. 323, 106 SE 337. 

[a] Order of reparation (1) made 
by the interstate commerce commis- 
sion was enforceable against the di- 
rector general. Mellon v. World Pub. 
Cos 20 7H (2d) 2 623 a featiae LOC al) 
130]; Wilson v. Davis, 8 F. (2d) 484; 
Wyoming Sugar Co. v. Davis, 7 F. 
(2d) 622; Empire Refining Co. v. 
Davis, 6 F. (2d) 305. (2) Power of 


R. 


Re 
etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 83] 


fense was interposable on the ground that the rail- 
road was an instrumentality of the government.’* 
The United States being suable, however, only when 
it has consented thereto,’® it, or the director general, 
as its representative, was subject to suit only to the 
extent and upon the conditions prescribed by the 
statute and his orders,‘® and no action could be 
maintained upon any cause as to which consent had 
not been given,’* nor except within the time speci- 
It was incumbent upon the 
director general to defend actions brought upon caus- 


fied by the statute.7® 


es arising during federal control.*® 


the director general for injuries was a claim against 
the United States,®° and so was barred by a recovery 
under the Federal Employees’ Compensation Act.§+ 


interstate commerce commission to 
order reparation of excessive charges 
see Commerce § 1938 

74. Wyoming Sugar Co. v. Davis, 
7 *¥F. (2d) 622; Loughnan y. Hines, 261 
Fed. 218; Hines vy. McCook, 25 Ga. A. 
395, 103 SE 690; Chambers v. Hines, 
(Tex. Civ. A.) 225 SW 200. - Com- 
pare Fitzsimmons v. Missouri Pac. 
R. Co., 294 Mo. 551, 242 SW 915 (hold- 
ing that a requested instruction at- 
tempting to impress the jury that the 
government, being primarily liable on 
a verdict rendered, was entitled to 
more consideration in the jury’s delib- 
erations than would be the railroad 
company were it the interested party, 
was properly, refused, both alike be- 
ing entitled ‘to a fair and impartial 
trial). 

Railroad as instrumentality of gov- 
ernment see supra § 77. 

75. See United States [39 Cyc 
TTS). 

76. ws p 3 
S. 314, 45 SCt 104, 69 L. ed. 303 [rev 
109 Nebr. 615, 192 NW 215]; Davis v. 
Donovan, 265 U. S. 257, 44 SCt 513, 68 
L. ed. 1008 [rev 294 Fed. ooek 

D. C.—Ft. Smith, ete., Conwv: 
Mellon, 58 App. 38, 24 R, Roa) 613: 
Flint River, etce., R. Cen ont Mellon, 
58 App. 35, 24 F. (2d) 610. 

I1l.— Davis v. Industrial Commn., 
315 Ill. 341, 146-NE 569. 

Iowa.—Dye Produce Co. 
209 NW 744. 

Mass.—Arruda v. Director Gen: of 
Railroads, 251 Mass. 255, 147 NE 21; 
Genga v. Director Gen. of Railroads, 
243 Mass. 101, 137 NE 637. 

Mich.—Fahey v. Davis, 224 Mich. 
371, 195 NW 46. 

N. H.—Fitzhugh v. Grand Trunk 
mR. Coy ON, Be 371,109 A 562, 

Va.—Hines v. Gravins, 136 Va. 318, 
112 SE 869, 118 SE 114. 


v. Davis, 


77. Ft. Smith, etc., R. Co. v. Mel- 
Tone. '58° A pp.) (GD; “C:) 4.38) 24 Fe (da) 
613; Flint River, etc., R. Co. v. Mel- 


lon, 58 App. (D. C.) 35, 24 F. (2d) 610. 
And see cases infra this note. 

{a] Willfulness of agent.—The 
‘director general cannot be sued for 
willfulness of his agent. Matthews 
v. Davis, 124 S. C. 509, 117 SH, 642; 
alee v. Hines, -114 S. C. 339, 103 SH 

45. 
[b] Malicious prosecution.—No 
. action for malicious prosecution by 
an employee was maintainable. 
Dougherty v. Payne, 276 Fed. 451; 
Davis v. McMillian, 154 Ga. 803, 115 
SE 494 [rev 28 Ga. A. 689, 112 SE 
913]. Contra Genga v. Director- Gen. 
of Railroads, 243 Mass. 101, 137 NE 
637; Davis v. Teague, (Tex. Civ. A.) 
256 SW 957. 

[ce] Tort action by railroad under 
director general’s control.—The di- 
rector general could not be sued in 
tort by a railroad under his control. 
New Jersey Standard Oil Co. v. South- 
ern Pac. Co., 268 U. S. 146, 45 SCt 465, 
69 L. ed. 890 [aff 292 Fed. 560 (mod 
285 Fed. 617)]. 

[d] Actions for penalties or puni- 
tive damages.—(1) Only compensa- 
tory damages were recoverable 
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Venue. 


A claim against 


ued.®® 


against the director general (Heidt- 
mueller v. Davis, 210 Ala. 548, 98 S 
791), (2) and no action was main- 
tainable for, and no recovery could be 
had of, a penalty or punitive damages 
(Norfolk- Southern R. Co. v. Owens, 
256. Ue S.'565, 41° SCt 597, 65. L. ed. 
1093 [rev 178 ’N. C. 3215, 100 SE 617.13 
Missouri Pac. R. Co. v. Ault, 256 
UieS..1554, 41 SCt.593; (65 i. ed. 1087; 
Heidtmueller Vv. Louisville, etc., R. 
Co., 210 Ala. 538, 98 S 792; Heidtmuel- 
ler v. Davis, 210; Ala. 548, 98 A. 791; 
Davis v. Smitherman, 209 Ala. 244, 
96 S 208; Howard v. Davis, 209 Ala. 
113, 95 S 354; Payneiv. Smitherman, 
206.-Ala. 591, 91. S; 575; -Davis~ v- 
Smith, 150 Ark. 458, 234 sw 484; Di- 
rector Gen. of Railroads v. Wilford, 
81 Fla. 430, 88 S 256; Hines v. Taylor, 
79 Fla. 218, 84 S 381; Payne v. Do- 
mestic Electric Co., 154 Ga. 189, 113 
SE 811 [answers to cert. questions 
conformed to 29 Ga. A. 235, 114 SH 
716]; Bliss v. Oregon Short Line R. 
Co., 34 Ida. 351, 200 P 721; Fyfe v. 
Davis, 197 Iowa 1091, 198 NW 515; 
Arruda v. Director Gen. of Railroads, 
251 Mass. 255, 147 NE 21; Payne v. 
Bartlett, (127: Miss;".189;" 89° S.2912; 
Neely v. Payne, 126 Miss. 854, 89 S 
669; Davis v. Elzey, 126 Miss. 789, 
88 S 630, 89 S 666; Pryor v. Payne, 
209 Mo. A. 7, 244 SW 369 [rev on oth- 
er grounds 304 Mo. 560, 263 SW 982]; 
Wilhelm vy. Seaboard Air Line R. Co., 
127 S. C. 82, 120 SE 705; Massey v. 
Hines, 117 S. C. 1, 108 SE 181; Cal- 
houn''v.- Southern* R.-Co., W's iSi 7c: 
489, 106 SE 780 [certiorari den 255 
U. S. 573 mem, 41 SCt 376 mem, 65 
L. ed. 792 mem]; Ginn v. U. S. Rail- 
road Administration, 114 S. C. 236, 
103 SE 548; Gulf, ete., R. Co. v. Mc- 
Gown, (Tex. Civ. A.) 239 SW 282; 
State v. Hines, (Tex. Civ. A.) 228 
SW 667; Hines v. Gravins, 136 Va. 
313, 112 SE 869, 118 SE 114. Contra 
Kansas City Southern R. Co. v. Rog- 
ers, 146 Ark. 232, 225 SW 640), (3) 
but liquidated damages prescribed by 
statute were recoverable where they 
were not of. the nature of a penalty 
(Davis v. Wilkins, 127 Miss. 490, 90 S 
180 [overr motion to correct judgment 
88 S 720 mem]; Anderson v. Davis, 
314 Mo. 288, 284 Sw 439 [rev (A.) 
251 SW 86]; “McDaniel v. Davis, (Mo.) 
266 SW 710; Pryor v. Payne, 304 Mo. 
560, 263 SW 982; Page v. Payne, 293 
Mo. 600, 240 SW 156; McDaniel v. 
Hines, 292 Mo. 401, 239 SW 471; Chil- 
eR v. Hines, 205 Mo. A. 130, 224 SW 

[e] Operation of military road.— 
(1) The director general was not lia- 
ble upon a cause of action arising 
from the operation of a mere mili- 
tary railroad. Patrick y. Davis, 30 
Ga. A. 205, 117 SE 466. (2) Military 
railroad not within scope of federal 
control under president’s proclama- 
tion see supra § 77. 

78... UU; :S:i vo. Davis, 56° App. #(D.:C.) 
46, 8 F. (2d) 907 [certiorari den 270 
U. S. 653 mem, 46 SCt 352 mem, 70 
L. ed. 782 mem]; Davis v. Hunter, 
213 Ky. 174, 280 SW 9438; Williams v. 
Morgan’s Louisiana, etc., R., etc., Co., 
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The director general’s order’? remitting soldiers in- 
jured on railroads to claims for compensation under 
the war risk insurance acts was intended to deprive 
soldiers so injured of any right of action against the: 
director general,’* but such order had no application 
to injuries sustained before its promulgation,** 

Prior to the issuance by the director gen- 
eral of any order to the contrary, an action against 
him might be brought at any place where the rail-. 
road company would have been suable in the absence 
of federal control;*® but after the making of orders 
prescribing the place for bringing such actions, the 
director general could be sued only at the place so 
designated, so long as the federal control contin- 


4 La. A. 337; Lehigh Valley Cold 


dae Ne Co. v. Davis, 87 Pa. Super. 
16 


79. Johnson v. McAdoo, 257 Fed. 
757 [rev on other grounds 274 Fed. 


207]. : 
Sandoval v. Davis, 288 Fed. 56 


80. 

[aff 278 Fed. 968]. 

81. Dahn v. Davis, 258 U.S. 421, 42 
SCt 320, 66 L. ed. 696; Sandoval v. 
Davis, 288 Fed. 56 [aff 278 Fed. 968]. 

82. Circular No. 4. . 

83. Sandoval v. Davis, 278 Fed. 
968 [aff 288 Fed. 56]. 

84. Skinner y. Davis, (Mo.) 280 SW 
37 [certiorari granted 271 U. S. 656 
mem, 46 SCt 632 mem, 70 L. ed. 1135 
mem, app dism 273 U. S. 776 mem, 47. 
SCt 333 mem, 71 L. ed. 887 mem]. 

85. Ellis v. Atlanta, etc.,. R.- Co., 
270 Fed. 279; Smith v. Babcock, etc., 
Co., 260 Fed. 679; Johnson v. Mc- 
Adoo, 257 Fed. 757 [rev on other 
grounds 274 Fed. 207]; West v. New 
York, : etc.,’ Ri ‘Co., 233: Mass.’ #62) )123 
NE 621; Chicago, etc., R. Co. v. Hyde, 
86 Okl. 20, 204 P 125; Bailey v. Hines, 
131 Va. 421, 109 SE 470. 

86. U. S—Davis v. O’Hara, 266 U. 
S. 314, 45 SCt 104,'69 L. ed. 303 [rev 
109 Nebr. 615, 192 NW 215]; Davis v. 
Wechsler, 263 U.S. 22, 44 Sct 13, 68 
L. ed. 143 [rev 209 Mo. A. 570, 239 SW 
554]; Bllis v. Atlanta, etc. R. Co., 
270 Fed. 279; Cocker v. New York, 
ete., R. Co., 253 Fed. 676; Wainwright 
v. Pennsylvania R. Co., 253 Fed. 459.- 
But see Friesen v. Chicago, etc., R. 
Co., 254 Fed. 875 (holding that such 
order was not effective to fix the 
venue of actions nor to limit the right 


to sue). 
Ala.—Shikle v. Louisville, ete., R. 
Co., 209 Ala. 83, 95 S 358; Louisville, 


Vs Co. v. Shikle, 206 Ala. 494, 90 

Ky.—Goodwin Preserving Co. v. 
Davis, 201 Ky. 646, 258 SW 97; Hines 
v. Taylor, 192 Ky. 298, 233 SW 716. 

Mass.—Reynolds v. Director Gen. of 
Railroads, 259 Mass. 253, 156 NE 53; 
Genga v. Director Gen. of Railroads, 
243 Mass. 101, 137 NE 637; Keegan v. 
Director Gen. of Railroads, 243 Mass. 
96, 137 NE 341. 

Mo.—Caldwell y. Payne, 246 SW 312 
[certiorari den 262 U. S. 743 mem, 43 
SCt 520 mem, 67 L. ed. 1210 mem].. 
But see State v. Calhoun, 281 Mo. 583, 
220 SW 6 (holding that such orders 
did not deprive a court of jurisdiction 
it otherwise possessed, but were 
enabling orders, designed to provide a 
method of obtaining jurisdiction over 
the person of the director general 
where state statutes did not pro- 
vide therefor); Elliott’s Pet., 208 Mo. 
A. 348, 234 SW 520 [certiorari grant- 
ed 257 U. S.. 682 mem, 42 SCt 185 
mem, 66 L. ed. 407 mem, and rev on 
other grounds 261 U. S. 457, 48 SCt 
406, 67 L. ed. 743] (holding that by 
such orders the director general could 
not modify or limit the venue provid- 
ed by state laws); Young v. Hines, 
(A.) 229 SW 417 (holding such order 
invalid). 

N. Y.—Russ v. New York Cent. R. 
Cor, 190: App. Dive 3771S eNY Sisto 
Klein v. Director Gen. of Railroads, 
i180 NYS 618. But see Moore v. At- 
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Persons liable;8’ parties. 


chison, ete., R. Co., 106 Misc. 58, 174 
NYS 60 [aff 189 App. Div. 906 mem, 
178 NYS 878 mem] (holding such 
order beyond the power of the direc- 
tor general, so far as it affected the 
jurisdiction of the state courts). 

Pa.—Martelli v. Baltimore, etc., R. 
Co., 28 Pa. Dist. 690. 

Tex.—Hines v. Avant, (Civ. A.) 226 
SW 821. 

Compare’ Chicago, etc., R. Co. v. 
Hyde, 86 Okl. 20, 204 P 125 (holding 
that, where an action was properly 
pending in a state court having juris- 
diction thereof before the issuance of 
such order, it was not subject to dis- 
missal on the ground that it was not 
commenced in the proper district or 
court). But see Alabama, etc., R. Co. 
v. Journey, 122 Miss. 742, 84 S 706 
(holding that the statute gave no pow- 
er to the president or director general 
to fix the venue of actions, and it re- 

mained unaffected by such attempted 


order); MacGovern vy. Atlantic Coast 
Line R. Co., 180 N. C. 219, 104 SE 534; 
Hill v. Seaboard Air Line R. Co., 180 


N.C. 428, 105 SE 19 (both holding that 
such order was ineffectual to deprive 
state courts of jurisdiction); Eyestone 
v. Clevéland, etc., R. Co., 21 OhNPNS 
553 (holding such order invalid); 
Davis v. Parks, 151 Tenn. 321, 270 SW 
444 (holding that such order did not 
deprive a state court of jurisdiction) ; 
Hl, Paso> ete, -R.1Co,. wie Lovick, “110 
Tex. 244, 218 SW 489 [aff (Civ. A.) 
210 SW. 288, and app dism 254 U. S. 
659 mem, 41 SCt 6 mem, 65 L. ed. 
462 mem]; St. Louis Southwestern 
RIyCon Veaburner,  (Tex:) Civs, Ay e225 
‘SW 383; Pullman Co. v. Uribe, (Tex. 
Civ. A.) 225 SW 189; Hines v. Kelly, 
(Tex, Civ. A.) 222 SW 648; El Paso, 
CLC Ry CONT VOI CK CL eX. Givo eA) 
210 SW 283 [aff 110 Tex. 244, 218 SW 

489 (app dism 254 U. S. 659 mem, 41 
SCt 6 mem, 65 L. ed. 462 mem) ] (all 
five holding such order unauthorized 
and ineffective). 

[a] Constitutionality of statute 
permitting venue to be prescribed.— 
The statute authorizing the president, 
through the director general of ‘rail- 
roads, to require suits against the 
director general to be brought in the 
district of plaintiff’s residence or the 
district in which the cause of action 
arose, was not an unconstitutional 
delegation of, legislative power. El- 
ie v. Atlanta, etce., R. Co., 270 Fed. 

7 

Where action might be brought 
against president’s agent after termi- 
aOR of federal control see infra § 


87. In actions for injuries or dam- 
ages from railroad pRere ton gener- 
ally see infra §§ 1134-1187. 

88. Ala.—Crim v. qeoursvilte, etc., 
R. Co., 206 Ala. 110; 89 S 3 


yay _—-Boatright v. Heed, Bye Tll. A. 
Ind.—Baltimore, ete., R. Co. v. Ber- 


don, 195:Ind. 265, 145 NE 2, 150 NE 
err] [superseding op. (Ind.) 143 NE 


Iowa.—Bolatti v. Wabash R. Co., 
192 Iowa 306, 184 NW 641. 

La.—Scarborough v. Louisiana R., 
ete; /Co.,4L45 ha. 323,, 82.S, 286, 

N. Y.—Bryant v. Pullman Co., 188 
App. Div. 311, 177 NYS -488 [aff 228 
N. Y. 579 mem, 127 NE 909 mem]. 
But see Schumacher vy. Pennsylvania 
R. Co., 106 Mise: 564, 175 NYS 84 
(holding the statute providing there- 
for unconstitutional). 

N. C.—Gilliam v. Atlantic Coast 
Line BR. Co:;, 179 IN. C.-508, 103 SH 10. 

N. D.—McGregor v. Great Northern 
R. Co., 42 N. D. 269, 172 NW 841, 4 
ALR 1635. 


During the early part 
of the period of federal control an action upon a 
cause arising during such period was maintainable 
against the railroad company from the operation of 
whose lines the action arose,*® although a judgment 
recovered therein was in effect one against the di- 
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Okl.—Chicago, ete., R. Co. v. Hyde, 
86 Okl. 20, 204 P 125. 

Ss. C—Smith v. Atlantic Coast Line 
R,, Cos li2: Sa (Cs 4625 00S Hass 

Compare Westbrook v. Director 
Gen. of Railroads, 263 Fed. 211 (con- 
struing the statute providing for. suits 
against “carriers” to mean that the 
United States, as operator of each of 
the several railroads, should be sued). 

89. Calhoun v. Southern R. Co., 115 
S. C. 489, 106 SE 780 [certiorari den 
255 U. S. 573 mem, 41 SCt 376 mem, 65 
L. ed. 792 mem]. 

90. Order No. 50, as amended by 
Order vg 50a. 

91. S.—Virginian R. Co. v. Mul- 
lens, att U.S. 220, 46 SCt.526,270_E: 
ed. 915; Wabash R. Co. v. Elkott, 261 
Wis Se 451, 43 SCt 406, 67 L. ed. 743 [rev 
208 Mo. ‘A. 348, 234 SW 520]; North 
Carolina R. Co. v. Lee, 260 U. S246, 
ABP S Ct 2.2 6712 bw ed. atl 04: Norfolk. 
Southern R. Co. v. Owens, 256 Wars: 
565, 41 SCt 597, 65 L. ed. 1093; Mis- 
souri Pac. R. Co. v. Ault, 256 U. S. 
554, 41 SCt 593, 65 L. ed.’ 1087 [rev 
140 Ark. 572, 216 SW 3]; Schoening v. 
Chicago, ete., R. Co., 30 F. (2d) 803; 
Baggott v. Southern R. Co., 300 Fed. 
337; McGill v. Oregon Short Line R. 
Co., 295 Fed. 41; Galehouse v. Balti- 
more, etc., R. Co., 274 Fed.. 370; Mor- 
gan’s Louisiana, "ete., st GUC rs MEOW Ya 
Johnson, 274 Fed. 207 [rev 257 Fed. 
ewok Globe, ete., F. Ins. Co. v. Hines, 
273 Fed. 774 [certiorari den 257 U. S. 
643 mem, 42 SCt 54 mem, 66 L. ed. 413 
mem]; Ellis v. Atlanta, ete., R. Co., 
270 Fed. 279; Pullman Co. v. Sweeney, 
269 Fed. 764; Mardis v. Hines, 267 
Fed. 171 [aff 258 Fed. 945]; Hines v. 
Dahn, 267 Fed. 105 [certiorari granted 
254 U. S. 627 mem, 41 SCt 147 mem, 
65 L. ed. 446 mem, and aff 258 'U. S. 


421, 42 SCt 320, 66 L. ed. 696]; Blev- 
ins v. Hines, 264 Fed. 1005; Erie R. 
Co. v. Caldwell, 264 Fed. 947;° Nash 


v. Southern Pac. Co., 260 Fed. 280; 
Haubert v. Baltimore, ete., R. Co., 259 
Fed. 361 [aff 277 Fed. 647]; Hateher 
v. Atchison, etc., R. Co., 258 Fed. 952; 
Mardis v. Hines, 258 Fed. 945 [aff 267 
Fed. 171]; Dahn v. McAdoo, 256 Fed. 
549 [rev on other grounds 267 Fed. 
105 (certiorari den 254 U. S. 627 mem, 
41 SCt 147 mem, 65 L. ed. 446 mem, 
and aff 258 U. S. 421, 42 SCt 320, 66 
L. ed. 696)]. But see Jensen v. Le- 
high Valley R. Co., 255 Fed. 795 (hold- 
ing one such order was permissive 
only 

Rig -Heiaiaucier v. Louisville, 
ete), R. 1Co.,-210- Alas 5385.98 (S925 
Watson v. Birmingham Belt R. Co., 
209 Ala. 413, 96 S 257; Shikle v, Lou- 
isville, ete., R. Co., 209 Ala. 88, 95 S 
358; James v. Davie, 209 Ala. 87, 95 
S 346 [certiorari den 262 U. S. 752 
mem, 43 SCt 701 mem, 67 L. ed. 1215 
mem]; Central of Georgia R. Co. v. 
Camp Hill Trading Co., 208 Ala. 315, 
94 S 350; Southern R. Co. v. Harris, 
207 Ala. 534, 93 S 470; Whitby v. 
Southern R. Co., 207 Ala. 490, 93 S 392; 
Louisville, ete., R. Co. vv. Cloud, 207 
Ala. 373, 92 S 550; Louisville, etc., R. 
Co. v. Shikle, 206 Ala. 494, 90 S 900; 
Currie v. Louisville, ete, R. Co., 206 
Ala. 402,90 S313, 19 ALR 675; Charl- 
ton v. Alabama Great Southern R. Co., 
206 Ala. 341, 89 S 710. But see Amer- 


ican R. Express Co. v. Compton, 205, 


Ala. 298, 87 S 810; Louisville, ete., R. 
Co. v. Johnson, 204 Ala. 150, 85 S 372 
(both holding that action might be 
brought against the company). 
Ark.—Missouri Pac. R. Co. v. Stein, 
161 Ark. 405, 256 SW 373; Arkansas 
Land, ete., Co. v. Davis, 155 Ark. 541, 
244 SW 730; Missouri Pac. R. Co. v. 
Johnson, 153 Ark. 146, 239 SW 738; 
Arkansas Cent. R. Co. v. Walker, 150 


rector general.®® 
order so providing,®® all such actions were required 
to be brought against the director general, and the 
railroad company was not liable for any action found- 
ed upon any cause so arising.°* 
an action was instituted against the company, the 


Subsequently, however, under an 


Accordingly, where 


Ark. 514, 234 SW 619; Arkansas Cent. 
R. Co. v. McCuen, 149 Ark. 669, 234 SW 
617. But see Hines v. Patterson, 146 
Ark. 367, 225 SW 642; Kansas City 
Southern R. Co. v. Rogers, 146 Ark. 
232, 225 SW 640; Hines v. Mauldin, 
146 Ark. 170, 225 SW 639 (all holding 
such order ultra vires and void). 

Cal.—Bell v. Southern Pac. Co., 189 
Cal. 421, 208 P 970; American Fruit 
Distributors v. Hines, 55 Cal. A. 377, 
203 P 821. Compare Jones v. Davis, 
65 Cal. A. 164, 223 P 560 (holding the 
objection that the company was not 
liable waived where not raised in 
time). 

Fla.—Live Oak, etc., R. Co. v.- 
Holmes, 89 Fla. 189, 103 S 619. 

Ga.—Christopher v. Hines, 27 Ga. 
A. 282, 108 SE 137; Hines v. Zellner, 
25 Ga. A. 272, 103 SE 97. 

Ida.—Geddes v. Davis, 36 Ida. 201, 
210 P 584. 

Ill.—Lerette v. Director Gen. of 
Railroads, 306 Ill. 348, 137 NE 811. 

Ind.—Chicago, etc., R. Co. v. Nixon, 
76 Ind. A. 86, 131 NE 532. 

Iowa.—Masteller v. Chicago, etc., R. 
Co., 192 Iowa 465, 185 NW 107. 

Kan.—Pettit Grain Co. v. Chicago, 
ete), RR. Copell0li Kans 288, 203 O27 as 
Compare McPherson County Vie Oc ne 
Railroad Administration, 110 Kan. 
274, 203 P 912 [reh den 111 Kan. 205, 
206 P 882] (holding that the company 
was liable upon a cause of action 
which, though arising during federal 
control, did not arise out of such con- 
trol and was not caused by it). 

Ky.—Louisville, ete., R. Co. v. John- 
son, 207 Ky. 813, 270 SW 58;, Black- 
burn v. Louisville, ete., R. Co., 202 Ky. 
293, 259 SW 359; Louisville, ete., R. 
Co. v. Nelson, 199 Ky. 615, 251 SW 
672; Doss v. Tllinois Cent. R. Co., 198 
Ky. 222, 249 SW 346; Payne v. Ray- 
mond, 198 Ky. 74, 248 SW 224; Louis- 
ville, ete’, R. Co. v. Fields, 197 Ky. 
135, 246 Sw 130; Louisville, ete., R- 
Co. v. Banks, 195 “Ky. 804, 243 ‘SW 
1018; Louisville, etc., R. Co. v. Haver- 
ly, 194 Ky. 152, 2388 ‘SW 410; Rogers 
Bros. Coal Co. v. Hines, 193 Ky. 795, 
237 SW 1058. 

La.—Vappi v. Morgan’s Louisiana, 
ete., KR. éte:,, Cos las: Lar isso orSnons 
Finnegan v. Illinois Cent. R. Co., 154 
La. 613, 97 S 880; Vernon v. Illinois 
Cent. R. Co., 154 La. 370, 97 S 493; Sir= 
agusa v. Illinois Cent. R. Co., 152 La. 
745, 94 S 376; Taylor v. Vicksburg, 
ete, Re Co. gibdleag 270 oila Suga 
Clements v. Texas, etc., R. Co., 148 La. 
1050, 88 S 394. Compare Powell-My- 
ers Lumber Co. v. Tremont, etc., R. 
Co., 2 La. A. 164 (holding that the 
railroad company was not freed from 
liability where the federal govern- 
ment took merely technical or con- 
structive control of its line, and exer- 
cised no actual control). 

Md.—Atkinson v. Philadelphia, etc., 
R. Co., 187 Md. 632, 113 A 110. 

Mass.—Hood Rubber Co. v. Direc- 
tor Gen. of Railroads, 255 Mass. 200, 
151 NE 119; 
Railroads, 247 Mass. 259, 142 NE 75; 
Genga v. Director Gen. of Railroads, 
243 Mass. 101, 137 NE 687; Keegan v. 
Director Gen. of Railroads, 243 Mass. 
96, 1387 NE 341; AXtna Mills v. Direc- 
tor Gen. of Railroads, 242 Mass. 255, 
136 NE 380; Nominsky v. New York, 
ete., R. Co., 239 Mass. 254, 132 NE 30. 

Mich.— Fahey Vv. Davis, 224 Mich. 
371, 195 NW 46; Groves v. Grand 
Trunk Western R. Co., 210 Mich. 409, 


178 NW 232. 

Minn.—Borsheim vy. Great Northern 
R. Co., 149-Minn. 210, 183 NW 519 
[overr Ringquist v. Duluth, etec., R. 
Co., 145 Minn. 147, 176 NW 344; Pal- 


yo v. Northern Pac. R. Co., 144 Minn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 83 


i 


_ 108 Nebr. 


§ 83] 


director general was properly substituted as party 
defendant,®* and a succeeding director general sub- 
stituted for his predecessor;®* but unless so substi- 
tuted no judgment could be rendered against him.?* 
The liability of the director general was, of course, 
in his official, and not in his personal, capacity,®® 
and it’ was unnecessary to name the incumbent,?% 
but the insertion of his name was harmless surplus- 
The substitution, however, of a person who 


age.°7 
398, 175 NW 687; Gowan v. McAdoo, 
143 Minn. 481, 173 NW 443; Lavalle 
v. Northern Pac. R. Co., 143 Minn. 74, 
172 NW 918, 4 ALR 1659]. 
Mo.—Caldwell v. Payne, 246 SW 312 
[certiorari den 262 U. S. 7483 mem, 43 
SCt 520 mem, 67 L. ed. 1210 mem]; 
Fitzsimmons v. Missouri Pac. R. Co., 
294 Mo. 551, 242 SW 915; Preston v. 
Mnion Pac. R: Co., 292 Mo. 442, 239 
SW 1080 [certiorari dism 260 U. S. 
753 mem, 43 SCt 14 mem, 67 L. ed. 
496 mem]; Elliott v. Chicago, etc., R. 
Co., 236 SW 17; Adams v. Quincy, 
ete., R. Co., 287 Mo. 535, 229 SW 790; 
Stookey v. St. Louis-San Francisco 
mR. Co.) 215) Mo. A. 411, 249 Sw. 141; 
Erisman v. Wabash R. Go;, (A.). 248 


SW 237; State v. New York Ameri- 
ean Surety Co., 210 Mo. A. 203, 242 
SW 983; Heuermann vy. Heuermann, 


(A.) 237 SW 898; Cravens v. Hines, 
(A.) 218 SW 912. Comnare Williams 
v. Hines, (A.) 229 SW 414 (holding 
that objection that a railroad com- 
pany was improperly joined with the 
director general as party defendant 
was waived by failure to demur or 
otherwise raise the objection at the 
trial). But see State v. State Pub- 
lic Serv.-Commn., 290 Mo. 389, 235 
SW 131 [rev on other grounds sub 
nom St. Louis-San Francisco R. Co. v. 
Missouri Public Serv. Commn., 261 U. 
S. 369, 43 SCt 380, 67 L. ed. 701] (hold- 
ing that actions against the company 
are proper). . 

Mont.—Pierson v. Davis, 70 Mont. 
106, 224 P 235; Vassau v. Northern 
Pacey RK. Co,.; 69 Mont: 305, 221 P 1069; 
Morgan v. Hines, 65 Mont. 306, 211 P 
778; Mitchell v. Northern Pac. R. Co., 
63 Mont. 500, 208 P 903; Bryson v. 
Great Northern R. Co., 61 Mont. 351, 
208 P 529. 

Nebr.—Egan v. Chicago, etc, R. 
Co., 109 Nebr. 567, 191 NW 708; Rob- 


ertson v. Chicago, ete., R. Co., 108 
Nebr. 569, 188 NW 190; National 
Supply Co. v. Chicago, etc., R. Co., 


326, 187 NW 917 

N. H.—Wright v. Boston, etc., R., 81 
N. H. 254,125 A 431. 

N. M.—Diamond X. Land, etc., Co. 
v. Director Gen. of Railroads, 27 N. 
M. 675, 205 P 267. 

N. Y¥.—O’Neil v. Brie R. Co., 218 
App. Div. 247, 218 NYS 111; Aristo 
Hosiery Co. v. Atlantic Coast Line 
R. Co., 128 Mise. 238, 218 NYS 287 
[app dism 129 Misc. 305, 221 NYS 
298]; De Witt v. New York Cent. R. 
Co., 119 Mise. 456, 196 NYS 870 [aff 
£06 App. Div. 638, 198 NYS 909]. 

N. C=—Byrd v. Davis, 187 N.C. 575, 
122 SE 3800; King v. North Carolina 
Re Co. 7184) Ny +C. 4427415  SHT172; 
Carolina Bagging Co. v. U. S. Railroad 
Administration, 184 N. C. 73, 113 SE 
595; Barbee v. North Carolina R. Co., 
TS2E INE Cs 175, $109) -SHY-87;" ane wv. 
Southern R. Co., 182 N. C. 774, 109 SE 
87; Transou v. ‘Director Gen. of Rail- 
roads, 182 N. C. 402, 109 SE 47; Smith 
v. Seaboard Air Line Ri Cow 182 INEICS 
290, 109 SE 22; Franck v. Hines, 182 
Nea Ce 251, 109 SE 21; Wyne v. At- 
lantic Coast Line R. Co., 1820N."Cy 253, 
109 SE 19; Kimbrough v. Hines, 182 
NE C.. 234, 109 SE 11. But see Parker 
vy. Seaboard Air Line R. Co., 181 N. C. 
95, 106 SH 755; ° Vann v. Southern R. 
Co., SON eC. 659, 104 SE 170; Dudley 
y. Atlantic Coast Line R. Co., 180 N. 
C. 34, 103 SE ae Clements v. South- 
ern R. Con 179 N.C) 225, 102 SH) 399 
(all holding that both ‘the director 
general and the railroad are BOR 
parties defendant). 
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N. D.—Williston Coal, etc., Co. v. 
Davis, 49)N, D: 191, 190 NW (776; 
Morrell v. Northern Pac. R. Co., 46 N. 
D535; a 9 INIWin 922s Viet ranuiin ays 
Northern Pac. R. Co., 46 N. D. BOS 
NW 383. 

Ch.—Pennsylvahia R. Co. v. Ober- 
lander, 113 Oh. St. 436, 149 NE 401; 
Elyria v. Meacham, 113 Oh. St. 138, 
148 NE 689; Hines v. Dinovo, 14 Oh. 
A. 119; Oyler v. Cleveland, ’ete., R. 
Co., 21 OhNPNS 356. But see Gruic 
v. Baitimore, etc., R. Co., &Al OhNPNS 
505 (holding such order beyond the 
director general’s power, and void). 

Okl.—Lundy v. Atchison, ete, R. 
Co., 94 Okl. 130, 220 P 857; Chicago, 
ete., R. Co. v. Goldsmith, 93 Okl. 204, 
220°'P* 620" (Chicazor,eten (ReICor v: 
Davis, 93 Okl. 208, 220 P 582; Kugler 
v. White, 91 Okl. 130, 216 P 903. 

Ss. C.—Galhoun v. Southern R. Co., 
115 S. C. 489, 106 SE 780 [certiorari 
den 255 U. S. 573 mem, 41 SCt 376 
mem, 65 L. ed. 792 mem]; Harmon 
vi Southern /RwMCox,, 118 Ser Tesi. on 
SE 926; Castle v. Southern R. Co., 
112 S. C. 407, 99 SE 846, 8 ALR 959. 
See Jackson-Tweed Lumber Co. v. 
Southern R. Co., 113 S. C. 236, 101 SH 
924 (holding that a suit for a penalty 
was not maintainable against the 
company). Compare Wyman v. At- 
lantic Coast Line R. Co., 115 S. C. 138, 
104 SE 542 (holding that a company 
waived the objection that suit was 
not maintainable against it, by fail- 
ing to raise the question). 

Tenn.—Johnston v. Cincinnati, ete., 
R. Co., 146 Tenn. 135, 240 SW 429; 
Memphis Union Station Co. v. Man- 
ning, 144 Tenn. 640, 234 SW 756. 

Tex.—Schaff v. Mason, 111 Tex. 388, 
235 SW 520; Payne v. Cummins, 
(Commn. A.) 243 SW 974 [rev (Civ. 
A‘) 1232°SW) 1118]; Gulf; ete., R. Co. 
ve Orr; (Civ. 2A‘), 239 SWi702s) Gult, 
etc., R. Co. v. Bostick, (Civ. A.) 233 
Siwe 1125. sHoustonwpetes. Ra Conte. 
Tanner, (Civ. A.) (227 Siw -713; .Gian- 
caster v. Morgan, (Civ. A.) 227 SW 
524 [aff 239 SW 934 [certiorari den 
260 U. S. 729. mem, 43 SCt 92 mem, 
67 L. ed. 485 mem]; Hines v. Parry, 
(Civ. A.) 227 SW 389 [rev on other 
grounds (Commn. A.) 238 SW 886]; 
Hines v. Collins, (Civ. A.) 227 SW 
332; Chambers v. Hines, (Civ. A.) 
225 SW 200; Houston, ete., R. Co. v. 
Wilkerson, (Civ. A.) 224 SW 574; 
Texas, etc., R. Co. v. Clevenger, (Civ. 
A.) 223 SW 1036; Galveston, etc., R. 
Co. v. Wurzbach, (Civ. A.) 219 SW 
252; Baker v. Bell, (Civ. A.) 219 SW 
2455— Houston: \etc. Ri elo: sy. bene, 
(Civ. A.) 219 SW 212. Contra Lan- 
caster v. Keebler, (Civ. A.) 217 SW 
nls habes 

Uta'lh.—Fonnesbeck v. Oregon Short 
Line R. Co., 60 Utah 278, 207 P 1114. 

Va.—Director Gen. of Railroads v. 
Hubbard, 132 Va. 198, 111 SE 446; 
Norfolk, ete., "‘R. Co. v. Arrington, 131 
Va. 564, 109 SE 303. 

Wis:—Hurley "v.. Chicago, étc., R: 
Co., 180 Wis. 290, 198 NW 68; Beebe 
v. Minneapolis, ete., R. Co., 175 Wis. 
234, 182 NW 743, 185 NW 177. 
see Franke v. Chicago, eters Ry Co-, 
170 Wis. 71, 173 NW 701 (holding 
such order contrary to the statute). 

But see Pullman Car Lines v. Riley, 
31 Del. 440, 114 A 920 (holding that 
such order was in excess of the di- 
rector general’s authority); Mobile, 
etc., R. Co. v. Jobe, 122 Miss. 696, 84 
S 910 (holding that such order 
amounted to a mere invitation to sue 
the director general and did not pre- 
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did not at the time occupy the position of director 
general rendered the action defective.®*® 
that an action was brought against the director gen- 
eral operating a designated railroad company in- 
stead of its railroad was immaterial.®° 
ance of the director general and his proceeding to 
trial on the merits waived any defect in naming him 
as party defendant.? 
Process and. service. 


The faet 


The appear- 


The statutes providing for 


clude actions against the COMED 
Parkinson v. Chicago, etc., R. 
S. D. 161, 178 NW 293 (holding ps 
order unauthorized and ineffectual). 

$2. U. S.—Missouri Pac. R. Co. v. 
Ault, 256 U. S. 554, 41 SCt 598, 65.1L. 
ed. 1087 [rev 140 Ark. 572, 216° SW 
3]; Hines v. Smith, 270 Fed. 132 [cer- 
tiorari den 255 U. S. 576 mem, 41 SCt 
448 mem, 65 L. ed. 794 mem]; Nash 
v. Southern Pac. Co., 260 Fed. 280; 
Rutherford v. Union Pac. R. Co., 254 
Fed. 880. But see The Catawissa, 257 
Fed. 868 (where the court refused to 
substitute the director general). 

Ga.—Wheeler v. Atlantic Coast Line 
R. Co., 150 Ga. 109, 102 SE 823; Robin- 
son v. Central of Georgia R. Co., 150 
Ga. 41, 102 SE 532 [answers to cert. 
questions conformed to 25 Ga, A. 507, 
103 SE 737]; Payne v. Hayes, 25 Ga. 
A. 730, 104 SE 917, 

Ky.——Blackburn v. Louisville, etc., 
R. Co., 202 Ky. 293, 259 SW 359. 

La. —_Vappi nies Morgan’s Louisiana, 
etc.,, Rzvetces (Coins) Lael Soa Ooms 

a villi Director Gen. of 

Railroads, 251 Mass. 263, 147 NE 96; 
Weiss v. Director Gen. of Railroads, 
250 Mass. 12, 144 NE 765; Cohen v. 
Director Gen. of Railroads, 247 Mass. 
259, 142 NE 75; Sack v. Director Gen. 
of Railroads, 245 Mass. 114, 139 NE 
819; Pearson v. Director Gen. of Rail- 
roads, 245 Mass. 158, 139 NE 488. 

N. Y.—Sagona v. Pullman Co., 174 
NYS 536. 

Pa.—Hanlon v. Davis, 276 Pa. 113, 
119 A 822 [certiorari den 262 U. S. 742 


mem, 43 SCt 520 mem, 67 L. ed. 1210 


mem, and writ of error dism 262 U. S. 
762.-mem, 438 SCt 704 mem, 67 L., ed. 
1221 mem]. 

S. C—Calhoun v. Southern R. Co., 
115 S. C. 489, 106 SE 780 [certiorari 
den 255 U. S. 5738 mem, 41-SCt 376 
mem, 65 L. ed. 792 mem]; Grant v. 
Director Gen: of Railroads, 114 S. C. 
89, 102 SE 854. 

See also cases supra note 91. 

Compare McDougal v. Louisville, 
etc., R. Co., 17 Ala. A. 468, 85 S 880 


(holding that such substitution was- 


allowable only in suits pending when 
the director general’s order took ef- 
fect); Bell v. Southern Pac. Co., 189 
Cal. 421, 208 P 970 (holding that such 
substitution could not be made on 


appeal). 
But see Crim v. Louisville, etc., R. 
Co., 206 Ala. 110, 89 S 376 (holding 


that such substitution was optional 
with plaintiff); Zanesville Terminal 
R. *Coz~ vy. State, Public Uitiities 
Commn., 100 Oh. St. 225, 126 NE 56 
(holding that the provision for sub- 
stitution is jfermissive only). 

93. Kilgore v. Hines, (Tex. Civ. A.) 
265 SW 744. 

94.. Payne v. Ramsey, 195 Ky. 117, 
242 SW 5. 

95. Hines v. Wimbish, 204 Ala. 350, 
85 S 765. 

96. Mellon v. Seymoure, 56 App. 
(D. G:) 301, 12 BY @d); 836s Baileys vi 
Hines, 131 Va. 421, 109 SE 470. 

97. Blevins v, Hines, 264 Fed. 1005. 

98. McAdoo v. Booker, 17 Ala. A. 
623, 88 S 196. See Phillips v. Direc- 
tor Gen. of Railroads, 251 Mass. 263, 
147 NE 96 (holding that the court was 
not deprived of jurisdiction by such 
error, and the question should have 
been raised by plea in abatement or 
other proper pleading). 

99. es v. Dollar, 205 Ala. 330, 
87 S 82 

us ees v. Mellon, 217 Ala. 75, 114 
S 680. 
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federal control did not change the manner or mode 
of service of process in actions brought during the 
period of such control,? and service upon any agent 
of the director general was sufficient to bring him into 
court, where no agent for service had been desig- 
nated.? Under an order, however, requiring service 
of process in an action against the director general 
to be made upon officials operating the railroad for 
the director general in the same manner as was there- 
tofore made upon operating officials of the railroad 
company, service upon any other official was insuf- 
ficient. Any want or defect of service was waived 
by a general appearance by the director general.® 

_ Pleading. A petition or compiaint which suffi- 
ciently set forth a cause of action against a railroad 
company, and alleged that the railroad was under 
the control of the director general at the time the 
cause arose, was sufficient to state a cause of action 
against the director general.® : 

Stay of proceedings. Under the director general’s 
order’ providing that trial of an action against him 
should be stayed where the interests of the govern- 
ment would be prejudiced by a present trial, the 
granting of a stay was within the discretion of the 
court,® and the propriety thereof depended upon the 
cireumstances of each case.® 

‘ Judgment. A judgment against the director gen- 
eral was a judgment against the United States, ne 
and it was the duty of “the director general to pay 
it out of his receipts.t1 Where compensatory dam- 
ages were recoverable, the judgment might reasona- 
bly include interest?” and costs.?4 

Appeal. An order of the director general that no 
bond should be required of him upon appeal was be- 
yond his powers, and ineffective.14 

Process to enforce right or judgment. The pos- 
session of the director general was not subject to 


2. Farr v. St. Louis Southwestern) Mitsubishi Shoji 
R. Co., 154 Ark. 585, 243 SW 800. 291 Fed. 882; 
' 8 Lanier v. Pullman Co., 180 N.| 285° Fed. 622 


C. 406, 105 SE 21; Davis v. Hagen, 
106 Okl. 167, 233 P 671; Christian v. 


663,190 NW 769. 
Great Northern R. Co., 177 Wis. 266, 
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Kaisha v. Davis, 
Rosenzweig v. Hines, 
[aff 285 Fed. 
Standard Oil Co. v. Payne, 220 Mich. 
Contra Forest Green 
Farmers’ El. Co. v. Davis, 216 Mo. A. 
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interference by any process,!® and so no judgment 
was enforceable by execution during the period of 
federal control;?® but the enforcement of a me- 
chanie’s lien was not within the statutory prohibi- 
tion,'7 nor was the initiation of an action by a trus- 
tee process.18 Such prohibition of interference with 
the director general’s possession did not preclude the 
owner of goods in transit from replevying them.?® 

[§ 84] 5. Condemnation Proceedings. The right 
of another public utility to condemn a right of way 
or user over property of a railroad company*® was 
not suspended by the federal control and operation 
of the railroads.?1 

[§ 85] 6. Taxes and Assessments. Inasmuch as 
the railroads remained the property of the respective 
owning companies during the period of federal op- 
eration and control,?? a notice of a special assess- 
ment was properly given to the railroad company 
and was not required to be given to the director gen- 
eral:7® 

[§ 86] 7. Offenses—a. By Railroad Companies. 
Nothing in the federal statutes providing for posses- 
sion and control of the railroads by the United States 
interfered with the power of a state to punish a rail- 
road company for an offense committed prior to the 
enactment of such statutes;?* but a railroad com- 
pany whose property was under federal control 
could. not be prosecuted for the violation of a state 
statute on account of acts or omissions occurring 
during the period of such control and arising out of 
the operation of the road by the director general.?® 

[§ 87] b. Against the United States. A statute 
providing punishment for the taking of any prop- 


erty of the United States applied to goods in which 


the United States had a special property as bailee 
in connection with its operation and control of the 
railroads,*° and the taking of goods in the course of 


16. U. S—Seaboard Air Line R. 
Co. v. Fowler, 275 Fed. 239; U.S. 
En ee Administration v. Burch, 254 

e 

Ky.—Louisville, ete., R. Co. v. Mink, 
180 Ky. 294, 202 Sw 879: Louisville, 


1021]; 


177 NW 29. 545,° 270° SW (394; "Hartford F.. Ins, | ete.) Ri'Co: Vv. Steele, 180 Ky. 290, 202 
Officers and employees operating | Co. v. Payne, (Mo. A.) 243 SW 357 SW’ 878 
railroads as agents of director general | [certiorari quashed 298 Mo. 418, 250 Mass. West v New York, etc., R. 
see supra § 77. SW 393]. ee poe #38 stipes 162, ee oe mae ot 
4 Hartog v. Hines, 190 App. Div. 18...” Missouri Pae. BR. Cov. Ault; ._ Hn— zhugh v. Gran run . 
640, 180 NYS 375. : HP 256 U. S. 554, 41 SCt 493, 65 L. ed,|Co., 79 N. H. 371, 109 A 562. 
5. Sonken-Galamba Iron, etc., Co.} 1087; Hines _v. Taylor, 719 Fla, 218, Tex.—Payne v. Doubtful, (Civ. A.) 
y. Hines, (Mo. A.) 238 SW 135. 84 S 381; Wagner v.’ Union Stock | 236 SW 134; Gulf, ete., R, Co. v. Ham- 


6. Cal.—Lawrence v. Southern Pac. 
Co., 189 Cal. 434, 208 P 966. 

Ga.—Hines v. Rubnitz, 26 Ga. A. 
354, 106 SE 589. 

Ida.—Geddes v. Davis, 36 Ida. 201, 
210. Py 584, 

Ky.—Director Gen. of Railroads v. 
Chapman, 195 Ky. 364, 242 SW 365. 

Wis.—Grundman y. Davis, 179 Wis. 
35, 190 NW 839. 

7. Order No. 26. 

8. Harnick v. Pennsylvania R. Co., 
254 Fed. 748; El Paso, etc., R.-Co. v: 
Lovick, 110 Tex. 244, 218 SW 489 
{aff (Civ. A.) 210 SW 283, and app 
dism 254 U. S. 659 mem, 41 SCt 6 


mem, 65 L. ed. 462°’ mem]; Illinois 
Gent Col ry. UR Yam) CLlex + Ove A.) 
214 SW 642. 


9. Cocker v, New York, etc., R. Co., 
253 Fed. 676. 

10. Aymond y. Western Union Tel. 
Co., 151 La. 184, 91 S 671. 

11. Johnson v. McAdoo, 257 Fed. 
757 [rev on other grounds 274 Fed. 
207]. 

12) SMISSOULIN EAC. wR. 1 COnn Ve ALG, 
256 U.,S.554, 41° SCt 493,65 L. ed. 
1087; Wilson v. Davis, 8 F. (2d) 484; 


Yards Co., 107 Nebr. 769, 186 NW 996; 
Hines v. Easterly, (Tex. Civ. A.) 224 


SW 943. Contra Wilson v. Davis, 8 
F. (2d) 484. 
14. Bryson v. Payne, (Tex. Civ. 


A.) 232 SW 362. 

15. Nueces Valley Town-Site Co. v. 
McAdoo, 257 Fed. 143; Dahn v. Mc- 
Adoo, 256 Fed. 549 [rev on other 
grounds 267 Fed. 105 (certiorari den 
254 U. S. 627 mem, 41 SCt 147 mem, 
65 L. ed. 446 mem, and aff 258 U. S. 
421, 42 SCt 320, 66 L. ed. 696)]; Doo- 
ley v. Pennsylvania R. Co., 250 Fed. 
142; Hines v. Minor, 26 Ga. A. 278, 105 
SE 851; Davis v. L. N. Dantzler Lum- 
ber Co., 133 Miss: 317, 96S 739 [rev 
261. U. S.- 280, 43 SCt 349,67, Lived. 
654]; L. N. Dantzler Lumber Co. v. 
Texas, etc., R. Co. 119 Miss. 328, 80 S 
770, 4 ALR 1669. 

[a] Injunction or restraining or- 
der.—Control of the operation of a 
railroad by a restraining order or in- 
junction is within the prohibition of 
the statute providing against inter- 
ference with the possession of the 
director general of the property by 
any process. Nueces Valley Town- 
Site Co. v. McAdoo, 257 Fed. 143. 


rick; (Civ. A.) 231 SW 166; 
Robey: (Civ. As.) 2258S W 201 

Vt.—Le Clair v. Montpelier, etc., R. 
Co., 93 Vt. 92, 106 A 587. 

17. McGill v. Oregon Short Line R. 
Co., 295 Fed. 41. 

18. Fitzhugh vy. Grand Trunk R. 
Co., 79 N. H. 371, 109 A 562;) North- 
field Trust Co. v. Cutting, 95 Vt. 343, 
115. A 289. 

baht process see Garnishment 


19. Salant v. Pennsylvania R. Co. 
188 App. Div. 851,177 NYS 475 [aff 231 
N. Y. 607 mem, 132 NE $07 mem]. 


Hines v. 


20. See Eminent Domain § 92 et 
seq. 
21. Postal Tel.-Cable Co. v. Call, 


255 Fed. 850, 167 CCA 178. 

22. See supra § 77. 

23. Chicago, etc., R. Co. v. Clinton 
County, 197 Iowa 1209, 198 NW 640. 

24. State v. Southern Re Cosev76 
Miss. 875, 89 S 769. 

25. Com. v. Louisville, ete., R. Co., 
189 Ky. 309, 224 SW 847. 

26. Kambeitz v. U. S., 262 Fed. 378 
[aff 256 Fed. 247]. 

Government as carrier and bailee of 
goods carried see supra § 77. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


transportation interfered with and impeded the gov- 
ernment’s possession, operation, and control in viola- 
tion of a statute prohibiting such interference or 
impediment;’* but goods being transported were 
not property derived from, or used in connection 
with, the possession, use, or operation of the rail- 
roads within a statute punishing the taking of such 
property.?°® 

[§ 88] HE. Consolidation of Railroads. The stat- 
utes under which the government took possession of 
the railroads in no way changed or destroyed their 
separate identities,?® and there was no such consol- 
idation-as to render all the railroad companies in 
effect one company.®® While such statutes placed the 
operation of all the railroads of which possession 
and control had been assumed under one directing 
head,*+ the director general, in the operation of each 
road, sustained to it a relation separate and distinct 
from his relation to other roads under his control,?? 
and, in actions against him, he was brought into 
court only as the government’s representative in the 
operation of the railroad upon whose agent notice 
was served,®? and was liable only with reference to 
the particular railroad out of the operation of which 
the liability in question arose.** Accordingly, in or- 
der to establish a claim for damages against the di- 
rector general growing out of the operation of a rail- 
road under his control, the identity of the railroad 
must have béen disclosed, and plaintiff’s right to a 
judgment against the director general as operator of 
the particular road must have been shown;?° and a 
petition against him as operator of one road would 
not support a judgment against him as operator of 
another,?® nor would service upon an agent or officer 

27. Kambeitz v. U. S., 262 Fed. 
[aff 256 Fed. 247]. 


28. Kambeitz v. U. S., supra. 
29. Ga.—Payne v. Monroe, 28 Ga. 


378 
198 NYS 253. 


138 NE 366. 
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N. Y.—Liberty Sales Co. v. Davis, 
Oh.—Payne v. Lind, 106 Oh. St. 14, 
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of one railroad give jurisdiction in a suit against the 
director general on a cause of action arising out of 
the operation of another railroad.*7 An action 
against the director general upon a cause arising out: 
of the operation of two or more railroads was re- 
quired to proceed as if against the several railroad, 
companies,?® and liability fixed among or between. 
them as if the government or director general were, 
not: a party.*® 

[§ 89] F. Right to, and Recovery of, Moneys Ac- 
cruing from Operation. Moneys and other property, 
accruing from the federal operation of the railroads, 
were the property of the United States;*® and an 
action to.recover upon a liability arising out of such 
operation was an action on behalf of the United 
States in its governmental capacity,*? and was not 
subject to statutes of limitation not expressly appli-. 
cable to the government.4? The director general 
was the proper party plaintiff in such an action,*? 
rather than the United States eo nomine,*+ and a, 
railroad company was not properly joined with him 
as plaintiff.t° A failure to substitute the succes- 
sor of the director general by whom such an action. 
had been commenced did not cause an abatement ‘of 
the action.*°® 

[§ 90] G. Termination of Control and Redelivery 
—1l. In General. Although the power conferred by 
statute upon the president; to take possession and as- 
sume control of the railroads related to the “time of 
war,’’*” the termination of hostilities under the armis- 
tice did not justify judicial interference to restrain 
the further exercise by him of such extraordinary 
executive powers.*® By the Transportation Act of 
1920,*° however, the federal possession and control 
A.) 293 SW 593. 

36. Luckett v. Texas, etc., R. Co.,. 2 


La. A. 752 [judgment annulled on oth-, 
er grounds, 161 La. 175, 108 S 405]; 


A. 6, 110 SE 34. 

Minn.—Granquist v. Duluth, etce., 
R. Co., 155 Minn. 217, 193 NW 126. 

Oh.—Payne vy. Lind, 106 Oh. St. 14, 
“a NE 366. 

C.—Harmon vy. Hines, 113 S. C. 
175, 101 SE. 925. ; 

Tex,—Davis v. Standard Rice Co., 
(Civ: A.) 293 SW 593. 

20. Davis v. McMillan, 28 Ga. A. 
689, 112 SE 913 [rev on other grounds 
154 Ga. 803, 115 SE 494]; Bostwick 
v. Director Gen. of Railroads, 220 
Mich. 21, 189 NW 907; Granquist v. 
Duluth, ete. JR. Co.5) 155). / Minn. 217, 
193 NW 126. But see Davis v. Alex- 
ander, 93 Okl. 159, 220 P 358 [cer- 
tiorari granted 265 U. S. 477 mem, 44 
SCt 634 mem, 68 L. ed. 1188 mem, and 
aff 269 U. S. 114, 46 SCt 34, 70 L. ed. 
186] (where it was said that the rail- 
roads were taken over by the govern- 
ment and operated under federal con- 
trol as one great national system of 
railroads). 

31. Globe, etc., F. Ins. Co. v. ues! 
273 Fed. 774 [certiorari den 257 U. 
S. 648 mem, 42 SCt 54 mem, 66 L. ed. 
413 mem]; "Payne v. Lind, 106 Oh. St. 
14; 138 NE 366; Davis v. Standard 
Rice Co., (Tex. Civ. A.) 293 SW 593. 

32. U.S.—Seaver v. Hines, 261 Fed. 
239. Compare Globe, etc.,.F. Ins. Co. 
v. Hines, 273 Fed. 774 [certiorari den 
257 U. S. 643 mem, 42 SCt 54 mem, 66 
L. ed. 413 mem] (holding that the 
director general operating a particu- 
lar railroad could not maintain an ac- 
tion against the director general op- 
erating another railroad, for he was 
the same legal entity in his opera- 
tion of both lines). 

Ga.—Payne v. Lyon, 154 Ga. 501, 
Deen 892 [rev 28 Ga. A. 246, 111 SH 


Mo.—Peycke Bros. Commn. Co. v. 
Davis, 215 Mo. A. 545, 257 SW 824. 


Tex.—St. Louis, etc., R. Co. v. Mc- 
Lean, (Commn, A.) 253 SW 248 [rev 
(Civ AL) 2247) SW10721% “Davis -v- 
Siandera Rice Co., (Civ. A.) 293 SW 
Boos 

83. Manbar Coal Co. v. Davis, 297 
Fed. 24; Dye Produce Co. vy. Davis, 
(lowa) 209 NW 744; Dye Produce Co. 
v. Davis, (Iowa) 204 NW 228; Gran- 
quist v. Duluth, etc., R. Co., 155 Minn. 
au 193. NW) 2 6s Peycke “Bros, 
Commn. Co. v. Davis, 215 Mo. A. 545, 
257 SW 824. But see Davis v. Russell, 
(Tex. Civ. A.) 244 SW 383 (holding 
that process against the director gen- 
eral which was served upon an oper- 
ating agent of one railroad was suffi- 
cient to support a judgment against 
him on a cause of action growing out 
of his operation of another railroad). 

34. U. S.—Davis v. Alexander, 269 
U.S. 114, 46 SCt 34, 70 L. ed. 186 [aff 
93 Okl. 159, 220 P 358]; Davis v. Don- 
ovan,.265 U. S. 257, 44 SCt 513, 68 L. 
ed. 1008 [rev 294 Fed. Bia Ns 

Ala.—Davis v. Zimmern, 211 Ala. 63, 
99 S 307. 

N. C.—Byrd v. Davis, 188 N. C. 150, 
124 SH 123, 187 N. C. 575, 122 SE 300. 

Okl.—Davis v. Benson, 105 Okl. 41, 
231 P 536. But see Davis v. Alexan- 
der, 93 Okl. 159,-220 P 358 [certiorari 
granted 265 U. S. 477 mem, 44 SCt 634 
mem, 68 L. ed. 1188 mem, and aff 269 
U. S. 114, 46 SCt ‘34, 70 L. ed. 186] 
(holding that an action for damages 
resulting from negligent operation 
could be maintained against the direc- 
tor general regardless. of what rail- 
road the negligent operation related 
to). 

Pa.—Florida Hast Coast Growers 
Assoc. v. Davis, 83 Pa. Super. 472. 

35. Manbar Coal Co. v: Davis, 297 
Fed. 24; Peycke Bros. Commn. Co. v, 
Davis, 215 Mo., A. 545, 257 SW 824; 
Davis v. Standard Rice Co., (Tex. Civ. 


Davis v. Standard Rice Co., (Tex. Civ, 
A.) 293 SW 593. 

37. Seaver v. Hines, 263 Fed. 454; 
Seaver v. Hines, 261 Fed. 239. 

38. Lynn v. Mellon, 217 Ala. @, 
114 S 680. 

39. Lynn v. Mellon, supra; 
well v. Payne, 226 Ill. A. 227. 

40. Du Pont de Nemours v. Davis, 
264.U. S. 456, 44 SCt 364, 68 L. ed. 788 
{aff 287 Fed. 522]. 

41.. Davis v. Dupont de Nemours, 
287 Fed. 522 [certiorari granted 263 
U. S. 694 mem, 44 SCt 36 mem, 68 L. 
ed. 510 mem, and aff 264 U. S. 456, 
44 SCt 364, 68 L. ed. 788]; In re Tide- 
water Coal Exch., 280 Fed. 648 [certio- 
rari den 260 U. S. 721 mem, 43 SCt 12 
mem, 67 L. ed. 481 mem]. : 

42. Davis v. Corona Coal Co., 265 
U. S. 219, 44 SCt 552, 68 L. ed. 987; 
Du Pont de Nemours v. Davis, 264 U. 
S. 456, 44 SCt 364, 68 L. ed. 788 [aff 
287 Fed. 522]. 

43. Du Pont de Nemours v. Da- 
vis, Supra; Philadelphia, etc., R. Co. 
v. Laurel Coal Min. Co., 276 Fed. 1019; 
Hines v. Struthers Furnace Co., 271 
Fed. 792; Clemons v. Payne, 26 Ga. A. 
142, 105 SE 628; Davis v. Carney, 210 
Mo. A. 694, 240 SW 883. 

44. Davis v. Dupont de Nemours, 
287 Fed. 522 [certiorari granted 263 
U. S. 694 mem, 44 SCt 36 mem, 68 
L. ed. 510 mem, and aff 264 U. S. 456, 
44 SCt 364, 68 L.-ed. 788]. 

45. Philadelphia, etc., R. Co. v. 
Laurel Coal Min. Co., 276 Fed. 1019. — 

46. Hines v. Eastern SS. Lines, 
Inc., (Mass.) 139 NE 823. 

47. See supra § 76. 

48. State v. Northern Pac. R. Co,, 
43 N. D. 556, 172 NW 324 [rev on other 
grounds 250 U.S. 135, 39 SCt 502, 63 


ERGs AGE 
49, 1 U.S. St. at L. p 456. 


ade 


456 [51 C.J.] 
were terminated on March 1, 1920,5° whereupon the 
orders of the director general ceased to be effective,°* 
and it became his duty to transfer and redeliver to 
the respective railroad companies all of their prop- 
arty in his possession.°? Upon the resumption of 
possession and operation of the railroads by the re- 
spective companies, those persons who had been em- 
ployees of the federal government during the period 
of its control®? became employees of such companies 
as of the date upon which possession was resumed by 
them.®* Laws and regulations in effect prior to the 
federal control, which had been suspended during 
the period thereof by the statutes providing there- 
for,®>> automatically resumed their effectiveness,°® 
except laws prescribing rates and charges;°’ and, 
similarly, contract obligations of the railroad com- 
panies which had not been frustrated by the assump- 
tion of control by the government®* were revived 
by the termination of such control.°®- No contract 
binding upon a railroad company after its resump- 
tion of possession, operation, and control could be 
inferred from dealings of the federal railroad ad- 
ministration with third persons.°° 

[§ 91] 2. Actions. Under the statute terminat- 
ing the possession and control of the railroads by the 
United States, such termination did not put an end 
to the government’s liability on causes of action 


50. Denver Union Terminal R. Co. 
v. Cullinan, 72 Colo. 248, 210 P 602, 
2. ALR. .154:; Pierson v.. Davis, .70 
Mont. 106, 224 P 235; Pennsylvania 
R. Co. v. Oberlander, 113 Oh. St. 436, 
149 NE 401; Davis v. Alexander, 93 
Okl. 159, 220 P 358 [certiorari granted 
265 U. S. 577, 44 SCt 634, 68 L. ed. 
1188 (aff 269 
L. ed. 186) ]. 

51. Erie, etc., R. Co. v. Public Serv. 


ete,,7 RR. 


(Commn. 
63. 
64. 


Mass. 
U. S. 114, 46 SCt 34, 70| v. Payne, 
Hines, 


Commn., 74 Pa. Super. 338. Carolina Bagging Co. v. U. S. Rail- 
52. In re Tidewater Coal Exch., 292 | road_ Administration, 

Fed. 225 [aff 296 Fed. 701 (certiorari | 113 SE 595; St. Louis, etce., R 

den 264 U. S. 596 mem, 44 SCt 454 | McLean, 


mem, 68 L. ed. 868 enema 

53. See supra § 77 

54. Sheridan v. Boston, etc., R. Co., 
253 Mass. 446, 149 NE 150. 

55. See supra § 81. 

56. Director Gen. of Railroads v. 


253 SW 248]. 
65. 
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622 [aff 285 Fed. 1021]; 
Co. v. McLean, (Tex. Civ. 
241 SW 1072 [rev 
A.) 253 SW 248]. 

See infra text and notes 67-80. 
Davis v. Cohen, 268 U. 8S. 638, | 476. 
45 SCt 633, 69 L. ed. 1129 [rev 247 
259, 142 NE 75); 
291° ‘Fed: 
398, 


on other 


111 Misc. 
[aff 193 App. Div. 907, 183 NYS 950]; 


(Tex, Cly. A.) 241 Sw 1072 
{rev on other grounds (Commn. A.) 


Corona Coal Co. v. Davis, 8 F. 
Edward Hines Yellow Pine 
Trustees v. Davis, 146 Miss. 174, 111 
Compare Snow v. U. S. Rail- 
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arising out of its possession, use, and operation of 
the railroads, 61 hut an action on a cause arising dur- 
ing the period of federal control could be brought 
after the termination thereof,®? subject to the limi- 
tations provided by the statute, 63 and an action 
pending when control was terminated did not abate, 
but could be maintained and prosecuted to final judg- 
ment.** Only causes of action of such character as 
prior to federal control could have been brought 
against the railroad company were maintainable 
against the government.®® No action lay against 
ine United States or its representative upon a cause 
arising after the federal possession and control had 
been terminated. ee 

‘Limitations. Under the Transportation Act the 
right to bring action on causes arising out of the 
federal possession and control of the railroads was 
restricted to such period of limitation as might be 
preseribed by applicable federal or state statutes,°? 
but not exceeding two years from the date of the 
passage of the act.°® Such restriction was not a 
statute of limitations, but a qualification of the con- 
sent of the United States to be sued,®® and, according- 
ly, it operated by its own force and was not required 
to be specially pleaded,*° and could not be waived by 
the presidential agent.’4 Periods of limitation pre- 
seribed by other statutes continued to operate, sub- 


St. Louis, |] 52 Cal. A. 650, 199 P 861; Everett v. 
A.) | New Orleans Great Northern R. Co., 
grounds] 3 La. A. 498; Penick & Ford, Ltd. v. 

Davis, 2 La. A. 150; Minter v. Gulf, 
R. Co.,” (Lex: ‘Civ. VA:) 2/45 Swi 


68. U. S.—Mellon v. Weiss, 270 U. 
Dougherty |S. 565, 46 SCt 878, 70 L. ed. 736; 
Davis v. Cohen, 268 U. S. 638, 45 SCt 
633, 69 L. ed. 1129 [rev 247 Mass. 259, 
142 NE 75]; Knickerbocker Fuel Co. 
v. Mellon, 22 -B. (2d)-500 [aff 18 F. 
(2d) 128, ‘and certiorari den 276 U.S. 
626, 48 Sct 320, 72 L. ed. 738]. 

Ga.—Texas Co. v. Davis, 157 Ga. 
538, 122 SE 62; Wynne v. ‘Davis, 31 
Ga. A. 575, 121 SE 523. 

Tll.—Davis. v. Industrial Comman., 

Kan. —Garney v. Davis, 


3815 Ill. 341, 146 NE 569. 
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823, 212) P 659. 
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Viseose Co., 254 U. S. 498, 41 SCt 151, 
65 L. ed. 372; New York Cent. R. Co. 
v. New York Public Serv. Commn., 268 
Fed. 558; Lancaster v. Smith, (Tex. 
Commn. A.) 262 SW 74 [aff (Civ. A.) 
244 SW 1076, and writ of error dism 
269 U. S. 541 mem, 46 SCt 202 mem, 70 
L. ed. 402 mem]; Texas, ete., R. Co. Vv. 
Graham, (Tex. Civ. A) 257 SW 642 
[app dism 266 U. S. 632 mem, 45 SCt 
225 mem, 69 L. ed. 478 mem, and writ 
of error dism 269 U. S. 541 mem, 46 
SCt 202 mem, 70 L. ed. 402 mem]. See 
Michigan Cent. R. Co. v. Michigan 
Public Utilities Commn., 271 Fed. 319 
(dictum). Compare McFarland v. 
Atchison, etc., R. Co., 112 Kan. 620, 
211 P 635 (holding that a railroad 
company’s election, made prior to the 
period of federal control, not to come 
within the scope of a state work- 
men’s compensation law was revived 
at the termination of federal control, 
and another election was not neces- 
sary to take the company out of the 
operation of such law). 
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58. See supra § 79. 

59. Louisville, ete., R. Co. v. John- 
son, 207 Ky. 813, 270-SW 58. 

60. Pennsylvania. R. Co: v. S. M. 


Hamilton Coal Co., 144 Md. 556, 125 
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61. Payne v. Stockton, 147 Ark. 
598, 229 SW 44; Davis v. Oswald, 113 


Oh. St. 499, 149 NE 861 [certiorari den 
267 U. S. 599 mem, 45 SCt 354 mem, 


69 L. ed. 807 mem]. 
62. Rosenzweig v. Hines, 285 Fed. 


road Administration, 209 App. Div. 
308, 204 NYS 514 [aff 239 N: Y. 528, 
147 NE 181 (certiorari den 266 U. S. 
630 mem, 45 SCt 195 mem, 69 L. ed. 
477 mem)] (holding that a proceed- 
ing under a state workmen’s compen- 
sation law was not maintainable 
against the government, the Trans- 
portation Act providing only for the 
prosecution of “actions at law, suits 
in equity and proceedings in Admiral- 


66. U. S.—Mellon v. Dodson, 20 F. 
(2a) 549. 

Ala.—Central of Georgia R. Co. v. 
Nolen Land, ete., Co., 210 Ala. 274, 
97 S 828. 

Ky.—Louisville, ete, R. Co. v. 
Wood, 198 Ky. 349, 248 SW 871. See 
Gregg v. Starks, 188 Ky. 834, 224 SW 
459 (a federal board of adjustment, 
organized under the Federal Control 
Act, had no authority to hear a dis- 
pute arising after the termination of 
federal control). 

Mo.—State v. Allen, 306 Mo. 66, 267 
SW 900 [quashing certiorari (Ax), 2o8 
SW 744]; Stroud v. Missouri Pac. R. 
Co.,-210 Mo. A. 311, 236 SW 891. 

Pa. ida Bast Coast Growers 
Assoc. v. Davis, 33 Pa. Super. 472. 

Tex.—Davis_v. Finch, (Civ. A.) 236 


SW_ 775. 

67. Davis rv. Chrisp, 159 Ark:335, 
252 SW 606 [certiorari den 263 U. S. 
710, 44 SCt 36, 68 L. ed. 518, and writ 
of error dism 267 U. S. 572 mem, 45 
SCt 227 mem, 69 L. Ed. 793 mem]; 


Tutsch v. Director-Gen. of Railroads, 


Ky. ieee v. Dye, 215 Ky. 216, 284 
SW 10 

La. a ere & Ford, Ltd. v. Davis, 
2a Os 

Mich.—Fahey v. Davis, 224 Mich. 
371, 195 NW 46. 

Minn.—Patroe v. Davis, 154 Minn. 
344, 191 NW 596. 

Mont.—Vassau v. Northern Pac. 
Tay, wee 69 Mont. 305, 221 P 1069. 

Y.—Snow v. U. S. Railroad Ad- 

Ae eae 209 App. Div. 308, 204 
NYS 514 [aft 239. No io 2 ook, N. E. 
181 (certiorari den 266 U. S. 630 mem, 
45 SCt 195 mem, 69 L. ed. 477 mem) ]. 

Oh.—Pennsylvania R. Co. v. Ober- 
lander, 113 Oh. St. 436, 149 NE 401; 
Gramm Bernstein Motor Truck Co. 
v. Davis, 25 OhNPNS 208. 

Ss. D—J. F. Anderson Lumber Co. 
v. Davis, 51 S. D. 146, 212 NW 917. 

Tex.—Davis v. Crossman, (Civ. A.) 
249 SW 540; Minter v. Gulf, etc., -R: 
Cou Cive AD) 245 BSW aio: 

W. Va.—Agee v. Virginian- R. Co., 
98 W.. Va. 109, 126 SE 564n5 

69. Knickerbocker Fuel Co. v. Mel- 
lon, 22 F. (2d) 500 [aff 18 F. (2d) 128, 
and certiorari den 276 U. S. 626, 48 
SCt 320, 72.1. ed. 738]. 

70. Tutsch v. Director-Gen. of 
Railroads, 52 Cal. A. 650, 199 P 961. 

the VASSAL Vis Northern Pater et. 
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ject to the two-year restriction of the Transportation 
Act,’? although under the provisions of the latter 
act the period of federal control was to be excluded 
in computing periods of limitation of actions upon 
causes arising prior to the federal control,** in state 
as well as federal courts,“* and even though, but for 
such provision, the limitation period had expired be- 
fore the Transportation Act was passed;*° but such 
provision for exclusion of the period had no appli- 
cation to causes arising during federal control,*® 
nor was it applicable to actions under the Federal 
Employers’ Liability Act.77 No time within which 
the agent was required to be substituted as defendant 
in actions pending at the termination of federal con- 
trol was prescribed by the statute,’® howéver, and 
the provision limiting the right to bring action to 
two years after the enactment of the statute’® had 
no application.®° 

Jurisdiction and venue. Actions against the rep- 
resentative of the government on causes arising 
during the federal possession and control of the 
railroads were maintainable after the termination 
thereof only at such place or in such courts as desig- 
nated by the Transportation Act,*+ which super- 


_ seded the orders of the director general as to venue.®? 


Under its provisions, such an action was ordinarily 
to be brought where the railroad company, out of the 


“72. Pierson v. Davis, 70 Mont. 106, 
224 P 235. 

73. Arcadia Mills v. Carolina, etce., 
R. Co., 293 Fed. 639; Wenatchee Prod- 
uce Co. v. Great Northern R. Co., 271 
Fed. 784; Lazarus v. New York Cent. 


Gorham Bros. 
Co., _ 228 Mich. 
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44 SCt 136 mem, 68 L. ed. 521 mem]; 
Co. v. Ann Arbor R. 

2738, 
Jamieson v. Davis, 19 Oh. 
110: Oh. St. 636, 144 NE 291]; 
v. Young, (Tex. Civ. A.) 248 SW 409; 
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operation of whose road the cause arose, would have 
been suable in the absence of federal control,** as 
provided by state statutes;** but when a contract 
made between the director general and a railroad 
company provided where action thereon should be 
brought, the tribunal or tribunals so designated had 
exclusive jurisdiction.8®> The statute did not, how- 
ever, invalidate the defense that an action pending 
at the termination of federal control was not brought 
at the place designated by orders of the director gen- 
eral in force at the time of its commencement.*® 

Person liable; parties. Under the statutory pro- 
vision for the designation by the president of an 
agent for the purpose of being sued,®* actions on 
causes arising out of the operation of the railroads 
by the federal government were, after the termina- 
tion of federal control, properly brought against the 
agent so designated,*® and in actions pending at such 
termination the agent was properly substituted as 
party defendant.*® Accordingly, the agent was the 
only proper party defendant in any such action after 
federal control had been terminated,®® and action 
could not be brought or maintained against a rail- 
road company’! or against the director general,°? 
although where the agent of the president appeared 
in such an action the court had jurisdiction,®? and 
where one was properly sued as agent, the additional 
v. Payne, 291 Fed. 60. 

Ala.—Payne v. Smitherman, 206 
Ala. 591, 91 S 575. 

Kan.—Helm v. Hines, 109 Kan. 48, 


196 P 426, 198 P 190. 
Mo.—Kersten yv. Hines, 283 Mo. 623, 


200 NW. 287; 
Ale Lat 


Davis 


R., 271 Fed. 93 [rev on other grounds 
278 Fed. 900]; Cravens v. Louisville, 
etc., R: Co., 195 Ky. 257, 242 SW 628; 
Bell v. Baker, (Tex. Commn. A.) 260 
Sw 158 [rev (Civ. A.) 249 SW 246]; 
Jeremy Fuel, etc., Co. v. Denver, etc., 


EVE CO. 200 “Utah 153. 207° P 155: 
74. Cravens v. Louisville, etc., R. 
@o., 195 Ky. 257, 242 SW 6238) But 


see Georgia Southern, etc., R. Co. v. 
Smiley, 151 Ga. 795, 108 SE 273 (hold- 
ing that such provision applied only 
to actions in federal courts and did 
not toll state statutes). 

75. Arcadia Mills v. Carolina, etc., 
R. Co., 293 Fed. 639. Contra Kan- 
nellos v. Great Northern R. Co., 151 
Minn. 157, 186 NW 389. 

76. Hilbert v. Pennsylvania R. Co., 


/277 Pa. 105, 120 A 778. 


77. Jones v. Delaware, etc., R. Co., 
SON: J.-L. 197,114 A 331. 

78. Ga.—Shiell v. Davis, 31 Ga. A. 
See 19 S539. 

Mass.—Sack v. Director Gen. of 
Railroads, 245 Mass. 114, 139 NE 819. 

N. Y.—Henry v. New York Cent. R. 
Co., 204 App. Div. 491, 198 NYS 542. 

N. C.—Carolina Bagging Con Van Ur 
Ss. Batiroad Administration, 184 N. C. 
Wiesel SE) 0915. 

Pa.—Molinaro v. Davis, 80 Pa. Su- 
per. 597; Pottash v. Director Gen. of 
Railroads, 3 Pa. Dist. & Co, 387. 

Tex.—Davis v. Preston, (Civ. A.) 
264 SW 331; Mickle v. Hines, (Civ. 
A.) 263 SW 1078; Hill v. Davis, (Civ. 
A.) 257 SW 340. 

Compare Jackson v. Duluth, etc., R. 
Co., 155 Minn. 222, 193 NY 128 (de- 
cided before amendment of statute 
permitting delay in substitution). 

79. See supra text and note 68. 

80. De Witt v. New York Cent. R. 
Co., 119 Misc. 456, 196 NYS 870 [aff 
206 App. Div. 638, 198 NYS 909]. 

81. Davis v. Young, (Tex. Civ. A.) 
248 SW 409. 

82. Payne v. Knapp, 197 Iowa 737, 
198 NW 62. 

Venue of actions against director 
general during federal control see su- 
pra § 83. 

83. Walters v. Payne, 292 Fed. 124 
{certiorari den 263 U. S. 715 mem, 


Payne v. Coleman, (Tex. Civ. A.) 232 
SW 5387. 

84. Jamieson y. Davis, 110 Oh. St. 
636, 144 NE 291. 

85. Missouri Southern R. Co. v. U. 
S., 65 Ct. Cl. 136 [certiorari den 278 
U.S.)6145°49) S@te19, 73 1. -eds-538 I. 

86. Davis v. Wechsler, 263 U. S. 
143 [rev 209 


22, 44 SCt 18, 68 L. ed. 
Mo. A. 570, 239 SW 554]. 

87. Transportation Act § 206 (41 
Stmiat, Dieter ont); 

88. U. S.—Davis v. Cohen, 268 U. 
S. 688, 45 SCt 633, 69 L. ed. 1129 [rev 


247 Mass. 259, 142 NE 75]; Corona 
Coal Co. v. Davis, 20 F. (2d) 738 [rev 
8 F. (2d) 297]; Mellon v. Dodson, 20 
F. (2d) 549; Baggott v. Southern R. 
Co.,) 300hmed) 3372 

Ala.—Currie v. Louisville, etc., R. 
ee 206 Ala. 402, 90 S 313, 19 ALR 
es 

D. C.—Ft. Smith, ete., R. Co. v. Mel- 
lon, 58 App. 38, 24 F. (2a) 613; Flint 
River, ete., R. Co. v. Mellon, 58 App. 
BID5 24 F. (2d) 610. 

Fla.—Live Oak, ete., Cow .v: 
Holmes, 89 Fla. 189, 103 S io. 

Miss..—Neely v. Payne, 126 Miss. 
854, 89 S 669. 

Mont.—Pierson v. Davis, 70 Mont. 
106, 224 P 235. 

N. C.—Aulander Brick Co. v. At- 
lantie: Coast Juine Re iCoeolo GeNa {c: 
442, 149 SE 398. 

Oh.—Pennsylvania R. Co. v. Ober- 
lander, 113 Oh. St. 436, 149 NE 401. 

Okl..-Chicago, ete., R. Co. v. Gold- 
smith, 93 Okl. 304, 220 P 620; 
cago, etc., R. Co. v. Davis, 93 Okl. 
208, 220 P 582. 

Pa. —George B. Newton Coal Co. v. 
Davis, 281 Pa. 74, 126 A 192; Mary- 
land Coal, etc., Co. v. Davis, 84 Pa. 
Super. 317. 

W. Va.—Agee v. Virginian R. Co., 98 
W. Va. 109, 126 SE 564. 

[a] United States, eo nomine, was 
not a proper party defendant in such 
actions. George B. Newton Coal Co. 
v. Davis, 281 Pa. 74, 126 A 192; Mary- 


land Coal, etc., Co. v. Davis, 84 Pa. 
Super. 317. 
g9. 'U. S.—Davis v. Cohen, 268 U. 


S. 688, 45 SCt 633, 69 L. ed. 1129 [rev 
247 Mass. 259, 142 ‘NE 75]; Dougherty 


Chi- | 


223 SW 586. 


Nebr.—Waegner  v. Union Stock 
Ba Co., 107 Nebr. 769, 186 NW 


RASS Y.—Goldstein v. Hines, 183 NYS 
Oh.—Hines v. Dinovo, 32 O. C. A. 1. 
S. C.—Wilhelm v. Seaboard Air Line 

R. Co., 127. S.C. 82, 120 SH 705. 
Tex.—Davis v. Hagen, (Civ. A.) 255 

SW 484; Hines v. Collins, (Civ. A.) 

227 SW 332. 

Wis.—Gundlach v. Chicago, ete., R. 
Co., 172 Wis. 438, 179 NW 577, 985. 

90. Davis v. Dawkins, 209 Ala. 45, 
95 S 188; Outcelt v. Chicago, etc., R. 
Co., 150 Minn. 398, 185 NW 495; Hines 
v. Jordan, (Tex. Civ. A.) 228 SW 633. 
To same effect American R. Express 
Co. v. Silverstein-Schlossberg Co., 
(Tex. Civ. A.) 271 SW 242. Compare 
Blackburn v. Louisville, ete., R. Co. 
202 Ky. 293, 259 SW 359 (holding that 
a motion to add the agent as party 
defendant in an action brought 
against the railroad company, rather 
than to substitute him for such com- 
pany, was properly denied). 

91. Schroeder v. Davis, 32 F. (2d) 
454; Baggott v. Southern R. Co., 300 
Fed. 337; Atkinson v. Philadelphia, 
ete., R. Co., 137 Md. ae 113 A 110; 
Panhandle, etc., R. Co. v. Haywood, 
(Tex. (Ciyse As) 227 sw 347. 

92. Ala.—Director Gen. of Rail- 
roads v. Bright-Hidson, 209 Ala. 297, 
96 S 203; Davis v. Dawkins, 209 Ala. 
45, 95 S 188. 

D. C.—Hudson v. Davis, 53 App. 
285, 289 Fed. 943. 

Ga.—Shiell v. Davis, 31 Ga. A. 87, 
119 SE 539. 

N. H.—Jenness v. Payne, 81 N. H. 
308, 125 A 679. 

N. Y.—Lawrey v. Hines, 237 N. Y. 
174, 142 NE 576. | 

But see Payne v. Upton, (Va.) 152 
SE 358 (holding that a suit against 
the individual who was agent was 
properly brought, although he was 
designated as director general). 

93. Rosenzweig v. Hines, 285 Fed. 
622 [aff 285 Fed. 1021]; Adams vy. 
Quincey, ete., R. Co., 287 Mo. 535, 229 
SW 790. ‘ 
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designation of him as director general was harmless 
surplusage;®* but the agent could properly be sub- 
stituted as party defendant in an action wrongly 
brought after the period of such control against a 
railroad company®® or the director general,®® subject 
to the period of limitation prescribed by the stat- 
ute.°7 Unless he was so substituted, however, no 
judgment could be rendered against him.®* When 
one person succeeded another as agent, the former 
was properly substituted for the latter as party de- 
fendant in a pending action;®® but an action brought 
against one as agent who had theretofore resigned 
or ceased to be such was against the wrong party, 
and subject to dismissal. It was not sufficient to 
sue the agent merely by his title without naming the 
ineumbent of the office;?_ but failure to designate the 
agent by his exact official title did not defeat juris- 
diction, being susceptible of correction by amend- 
ment.2 Actions upon causes which, although aceru- 
ing during the period of federal control, did not 
arise out of the possession and use of the railroads 
by the government were properly brought against the 
railroad company responsible after the federal con- 
trol had terminated,‘ as were, of course, actions upon 
causes arising after such termination;® but in the 
latter case the burden was on plaintiff to show that 
the federal control had terminated when the cause 
arose.°® 

Process and appearance.’ When action 
brought against the agent of the’ president, process 
was required to be served on such officer or agent of 
the railroad company, out of the operation of whose 
road the cause arose, as was designated by or under 


' 94 Hanlon v. 
119 A 822 [certiorari den 262 U. S. 
742 mem, 48 SCt 520 mem, 67 L. ed. 
1210 mem, and writ of error dism 262 


Davis, 276 Pa. et Ts 
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was. 


U. S.—Davidson v. Payne, 
Fed. 69 ‘[aff 281 Fed. 544]. 

Ark.—Missouri Pac. R. Co. v. John- 
son, 153 Ark. 146, 239 SW 738. 


the provisions of the statute,’ and service upon the 
presidential agent in person was unauthorized.? The 
substitution of the agent as party defendant in place 
of the director general did not necessitate any new 
service.t? A general appearance by the agent obvi- 
ated any failure or defect of service.!! 

{§ 92] 3. Effect upon Rates and Charges. Un- 
der the provisions of the Transportation Act,!? which 
were held valid as an exercise of the war powers of 
congress and an incident to the federal control,?? 
rates and charges in effect upon the railroad systems 
at the termination of federal control thereof con- 
tinued in force until thereafter changed by due au- 
thority,+* and state statutes or regulations fixing 
rates, which were suspended during the period of 
federal control,t®> did not automatically become ef- 
fective again at the termination thereof,'® as did 
other statutes;*7 but such provisions did not pre- 
vent the award of reparation of excessive charges 
collected during the period such rates continued in 
effect.1® A statute fixing rates, which was passed 
during the period of federal control, but which by 
its terms took effect only at the termination of such 
control, did not have the effect of changing rates in 
force at such termination;!® but an affirmative re- 
duction by the proper authority was binding upon 
the railroad companies, even though the rate as so 
reduced was the same as that in effect prior to fed- 
eral control.?® As to the rates so continued in ef- 
fect, however, the general rule that a rate fixed by 
public authority is presumed to be reasonable and 
proper”? did not apply.2? 

[§ 93] H. Compensation and Guaranty of In- 


289 11. Gilinsky Fruit Co. v. 
(Cal. A.) 276 P 1050. 


ie Tener or Ann sce § 208 (41 


Davis, 


U. S. 762 mem, 43 SCt 704 mem, 67 L. 
ed. 1221 mem]. : 

95. Genga v. Director Gen. of Rail- 
roads, 243 Mass. 101, 137 NE_637; 
A®tna Mills v. Director Gen. of Rail- 
roads, 242 Mass. 255, 136 NE 380; 
Miner v. Payne, 150 Minn. 103, 184 
NW 673; Borsheim v. Great Northern 
R. Co., 149 Minn. 210, 183 NW _ 519; 
Preston v. Union Pac. R. Co., 292 Mo. 
442, 239 SW 1080 [certiorari dism 260 
U. S. 753 mem, 43 SCt 14 mem, 67 L. 
ed. 496 mem]; Adams v. Quincy, etc., 
Fe Con e287 i MO.e 530, 229 SW eo! 
Contra Louisville, etc., R. Co. v. 
Shikle, 206 Ala. 494, 90 S 900; Currie 
vy. Louisville, ete, R. Co., 206 Ala. 
402, 90 S 313, 19 ALR 675. 

96. Adams v. Quincy, etc., R. Co., 

287 Mo. 535, 229 SW 790; Pierson v. 
Davis, 70 Mont. 106, 224 P 235; 
Angelicchio vy. Directors Gen. of Rail- 
roads, 81 Pa. Super. 393. 
«97. Mellon v. Weiss, 270 U. S. 565, 
46 SCt 378, 70 L. ed. 736; Weil v. New 
York Cent. R. Co., 196 NYS 869 [aff 
196 NYS 957]. 

[a] Substitution considered new 
action.— Whene an action was improp- 
erly brought against a railroad com- 
pany, a substitution of the presiden- 
tial agent as party defendant was to 
be deemed the commencement of a 
new and independent proceeding to 
enforce the liability of the govern- 
ment, and the two-year limitation on 
such actions applied. Melton Vv. 
Weiss, 270 U. S. 565, 46 SCt 378, 70 
L. ed. 736. 

Limitation of actions see supra text 
and notes 67-80. 

98. Wilheim v. Seaboard Air Line 
R. Co., 127 S. C. 82, 120 SE 705. 

99. Davis v. Smitherman, 209 Ala. 
244, 96 S 208; Jameson v. Payne, 111 
Kan. 670, 208 P 560; Morgan v. Hines, 
65 Mont. 306, 211 P 778. 


Mont.—Vassau v. Northern Pac, R. 
Co.,. 69) Mont. 305, 221 P i069. 

Okl.—Davis v. Griffith, 103 Okl. 137, 
229 P 499) 

Va.—Mellon v. Purse, 148 Va. 262, 
138 SE 647. But see Bailey v. Hines, 
131 Va. 421, 109 SE 470 (holding that 
the pleadings could be corrected by 
inserting the name of the incumbent). 

But see Rauch vy. Hines, 122 Misc. 
393, 204 NYS 140 (holding that the 
pleadings could be corrected by in- 
serting the name of the incumbent). 

2. Valley Lumber Co. v. Davis, 
(Cal A.) 282 P 512; Vassau v. North- 
ernyPac.-R..Co; 698 Mont. 305; 12249 -e 
10693 Moss Va DavasfisoNS2CAl 0x, 37 
SE 442; Mellon v. Purse, 148 Va. 262, 
138 SE 647. 

3. Acheson Graphite Co. v. Mel- 
lon, 21 F. (2d) 562; Wright v. Davis, 
(S.C) (1287 SB 347. 

4. The Arizona, 267 Fed. 598. 

5. Bowman v. Northwestern R. 
Co. 238) SysCie298 5030 “SEY 87.8: 

6. Bowman v. Northwestern R. 
Co., supra. 

7. Appearance of agent in action 
wrongly brought against director gen- 
eral see supra text and note 93. 

8. Whalen Paper, etc., Mills v. 
Davis, 53 App: (DL. C.). 84, 2/88 Hedi 
438; Shiell v. Davis, 31 Ga. A. 87, 
119 SE 539; Wright v. Davis, 185 N. 
C. 354, 117 SE 347. 

. 9. Whalen Paper, ete, Milis. v. 
Davis, 53 App. (D. C.) 288 Fed. 438. 


10. Payne v. Stockton, 147 Ark. 
598, 229 SW 44. See also Payne v. 
White House Lumber Co., (Tex. Civ. 


A.) 231 SW 417 (holding that no serv- 
ice was required at least when the 
agent appeared and proceeded with 
the defense). 

Substitution of agent for director 
general as party defendant see supra 
text and note 96. 


St. at L. 464 ¢ 91) 

, 18. Michigan Cent. R. Co. v. Mich- 
igan Public Utilities Commn., 271 
Fed. 319; Public Serv. Commn. v. New 
York Cent. R. Co., 230 N. Y. 149, 129 
NE 455; Wasatch Coal Co, v. Baldwin, 
60 Utah 397, 208 P 1109. 

14. American R. Express Co. v. 
Santa Anna Gas Co., (Tex. Civ. A.) 
250 SW 271 [certiorari dism 263 U. S 
725 mem, 44 SCt 3 mem, 68 L. ea 
526 mem]. See U. S. vy. Pennsylvania 
R, Co., 21 F, (2d) 579 (where'the di-. 
rector general had equalized long and > 
short haul rates, and the railroad ac- 
quiesced in such equalization for two 
years after the termination of the 
federal control, such rates were rates 
in effect at the termination of the fed- 
eral control which continued until 
changed by due authority). 

15. See supra § 80. 

16. Michigan Cent. R. Co. v. Michi- 
gan Public Utilities Commn., 271 Fed. 
319; Wasatch Coal Co. v. Baldwin, 
60 Utah 397, 208 P 1109. 

17. See supra § 90 text and note 56. 

18. Southern Pac. Co. v. State R. 
Commn., 194 Cal. 734, 231 P 28, 

Award of reparation by: 

Interstate commerce commission see 

Commerce § 1381. 

Public utility commissions see Public 

Utilities § 94. 

19. Michigan Cent. R. Co. v. Michi- 
cm Public Utilities Commn., 271 Fed. 


20. Public Serv. Commn. v. New 
York Cent. R. Co., 280 N. Y. 149, 129 
NE 455. 

21. See Public Utilities § 60. 

22. Chicago, etc., R. Co. v. Public 
Utilities Commn., 41 Ida. 181, 238 P 
970 [certiorari granted 269 U. S. 550 
mem, 46 SCt 201 mem, 70 L. ed. 406 
mem, and rev on other grounds 274 
U. S. 344, 47 SCt 604, 71 L. ed. 1085). 
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come—l. In General. The provisions of the Federal 
Control Act authorizing the president to agree with 
railroad companies, on a specified basis, upon the 
compensation to be paid them for the federal posses- 
sion and use of their roads?* did not establish a rule 
of compensation,?* and when no agreement on such 
basis had been made the director general had au- 
thority to agree-to the payment of such sums as un- 
der all the circumstances he should find just.?° If 
the parties failed to agree a company had the right 
to proceed under the statute to have its just compen- 


sation determined by a board of referees;?° and such 


procedure was a prerequisite to any suit against the 
government in the court of claims.** In such a pro- 
ceeding the just compensation due to the company 
was to be ascertained as a question of fact,?* and 
the burden was upon the company to prove the value 
of the use made of its road or the damage caused to 
it,2° the fact that the right to compensation was a 
statutory one not relieving it of such burden.®® The 
report of the board of referees provided for by the 
statute was ordinarily prima facie evidence of the 
compensation justly due;°4 but findings of such 
board not based upon evidence showing loss or dam- 
age were of no effect.2? A railroad company was 
entitled to no compensation where it had actually 
retained possession of its road and continued to 
operate it during the period for which it was theo- 

retically or technically under federal control, and had 
suffered no pecuniary loss.** 

Guaranty of income. Under the Transportation 
Act,?* a railroad company which had entered into an 
agreement with the President as to the amount of 
compensation to be paid it was guaranteed a rail- 
way operating income for a period of six months 
next after the termination of federal control equal 
to at least one half of the annual compensation spec- 
ified in its contract,?® and a railroad company which 
had not entered into such an agreement was guar- 
anteed an income for such guaranty period of not 
less than one half of the annual amount estimated 
by the president or determined in proper proceedings 
to be just compensation for the use of its road.*° 
While the amount of the compensation to be paid a 
railway company was to be determined by a board 
of referees,*’ the statute did not authorize the ap- 

23. Federal Control Act § 1 (40 St. 


at Li 452 ¢. 25) : 
24. Marion, etc., R. Co. v. U. S., 270 36. 
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sel S., 57 App. (D. C.) 101, 17 F. (2d) 


Interstate Commerce Commn. 46. 


[51 C.J.] 459 


pointment of such a board to determine the amount 
of the guaranty alone.*® <A certificate from the in- 
terstate commerce commission as to the amount due 
a railroad company upon such guaranty was not: an 
order reviewable by the courts,*® and the Conk had 
no jurisdiction to annul it or set it aside.* 

Payment of deficit. The provision of ie Trans- 
portation Act*! for payment to any railroad com- 
pany which sustained:a deficit in its railway operat-: 
ing income during the guaranty period related only 
to an actual red ink balance in such operating in- 
come and not to a mere decrease thereof.4? A note 
of a railroad company held by the United States was. 
available as an offset against the guaranty made by 
the government.*? 

[§ 94] 2. Release or Settlement by Railroad Com- 
panies. The director general had authority to enter. 
into an agreement with a railroad company releasing. 
the United States from liability on claims for com- 
pensation or guaranty of income.** 
by a railroad company of all claims against the gov-. 
ernment growing out of the federal control of rail 
roads, when founded upon a valuable consideration, 
concluded its rights to compensation for the use of 
its road during the period of such control,*® but 
not to compensztion for war transportation service 
prior to federal control.*% 

[§ 95] I. Express Companies. By proclamation 
the president of the United States assumed control 
of the American Railway Express Company, in con- 
nection with the federal control of the railroads, 
and directed that it should be controlled and oper- 
ated by the director general.*” It was the duty 
of the express company to give precedence to ship- 
ments of the government during the period of such 
control.*® 

Actions. Under a rule similar to that applying 
to actions upon causes arising out of the operation 
of railroads,*® actions upon causes arising prior. to 
the federal control of the express company were 
maintainable against the company;®° but actions 
founded upon the torts of the express company while 
under the control of the United States were prop- 
erly maintainable against the director general, and 
not against the express company,°+ although the com- 
pany could waive the defense of nonliability. om 


336 [aff 267 U. S. 350, 45 
poroe oath: SCt 247, 69 


Such a release 


U.S. 280, 46 SCt 253, 70 L. ed. 585 [aff 
60 Ct. Cl. 230]. 

25. Railway Steel Spring Co. v. 
Chicago, etc., R. Co., 261 Fed. 690. 

26. Railway Steel Spring Co. v. 
a ete., R. Co., supra. 

New York, ete:, R: Co. Vv. U.S., 

61 we Ciee96 1, 

oo Marion, ete., R. Co U. S.; 270 
U. 280, - (sect 253, 70 L. ey 585 [aff 
60 Ct. Ck 0]. 


29. ape MTC rt. COs. Wa Ue Sy 
supra. 

30. Marion, ete, R. Co. v. U. S., 
supra. 

31. Marion, ete., R. Co. v. U. S., su- 
pra. - 

32. Marion, etc., R. Co. v. U. S., su- 
pra. 

83. Marion, éte., R. Co. v. U.S:, su- 
pra. 


34. pgp Mie Act § 209 (41 
St. at L. 464 ¢ 91). 


35. Interstate Commerce Commn. 


v. U. S., supra. 

37. See supra text and note 26. 

38. Interstate Commerce Commn. 
wean S., 57 App. (D. C.) 101, 17 F. (2d) 

39. Great Northern R. Co. v. U. S., 
22 EF. (2d) 865 [aff 277 U.S. V472, 48 
SCt 466, 72 L. ed. 838]. 

40. Great Northern R. Co. v. U. 
S., supra. 

41. Tp Repo oD Act § 204(a) 
Se so at L. 460 c¢ 91). 

VU... 8: Vv. Butte, ete., RR. Co,,- 38 

ro toa) 871. 

43.. Birmingham Trust, etc., Co. v. 
Atlanta, etc., R. Co., 300 Bea ios 

44 (SAITO; sOUC a Nar COU Wi Uemioas PaO. 
U. S. 350, 45 SCt 247, 69 L. ed. 651 [aff 
DSL. cL. SSO jot. Louis, ete; RCo. 
v..U. S.,. 267 U. S. 346, 45 SCt’ 245, 69 
L. ed. 649 [aff 58 Ct. Cl. 339]. 

45: St.. Louis? ete5cR) Co: ye, UO. S3, 

Missouri Southern R. Co. v. 

U. S., 65 Ct.. Cl. 136 ficertiorari den 
278 U. S. 614, 49 SCt 19, 73 L..ed. 538]; 
Cairo, ete., R. Co. v. U, S27 bee CteLel: 


Pere Marquette R. Co. v. U. S., 
270 U. S. 320, 46 SCt 267, 70 L. ed, 606 
[rev 59 Ct. C1. 965, and aff 60 Ct. Ci. 
131, 156, 174, 359, 373, 1029]. 

47. Edwards v. American R. Ex- 
press Co., (Mo. A.) 216 SW 781 (so 
stating). 

48. Edwards v. American R. Ex- 
press Co., supra. 

49. See supra § 83. 

50. Clapp v. American Express Co., 
234 Mass. 174, 125 NE 162. : \ 

51. Lonergan v. American. R. Ex- 
press Co., 25% Mass. 30, 144 NE 756. 
Compare Edwards v. American R. Ex- 
press Co., (Mo. A.) 216 SW-781 (where 
the court said that, in the absence of 
proof thereof, it would not be held 
that the express company was so tak- 
en over and its business so conducted 
by the United States as to oust the 
courts of power and jurisdiction to 
hear complaints and enter judgments 
against such company). 

52. Lonergan v. American R. Hx- 
press Co., 250 Mass. 30, 144 NE 756. 
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VII. PUBLIC AID*? 
[By Eustace W. Tomurnson | 


[§ 96] A. Aid by Governmental Agency®*—1. In 
General. In a number of jurisdictions constitution- 
al and statutory provisions, or municipal ordinances 
enacted pursuant to such provisions, have at various 
times provided for the extension to railroad com- 
panies of public aid in the establishment and con- 
struction of railroads, either by gifts of money or 
property, the issuance of public securities, subserip- 
tions to or purchases of the stock of the companies, 
or the like.®> In order that a grant of public aid to 
a railroad company may be valid there must be sub- 
stantial compliance with all such provisions author- 
izing it;°° but a mere irregularity in the proceed- 
ings will not necessarily invalidate the grant or de- 
stroy the company’s right thereto,** and may be 
cured by statutes subsequently enacted.5® Where a 
municipality is authorized merely to make gifts or 
donations in aid of a railroad company, a grant 
made on the condition or in consideration that the 
company perform certain acts is void and the com- 
pany cannot enforce it, although it has performed 
such acts on the faith thereof.°® ° The fact that a 
railroad company is authorized to construct and 
operate a telegraph line in connection with, and as 
incidental to, the operation of its road will not in- 
validate a grant of public aid in the construction of 
the road.°° 

[§ 97] 2. Indemnity or Security for Aid Grant- 
ed.°t Railroad companies to whom aid is granted by 
the state are ordinarily required by constitutional or 
statutory provisions to secure or indemnify the state 
for the amount of such aid;°? and when’so required 
the company is not entitled to the benefit of the grant 
without giving the required security.°? The pur- 
pose of such a provision for security or indemnifica- 


53. Cross references: 


tion is to secure the state in the loan of its credit to 
the company,°? and the state is not thereby made a 
trustee for the benefit of the company’s bondhold- 
ers,®> nor do such bondholders have any interest in 
the security taken by the state.°* The security given 
by the company must be of such character as may 
be required by the constitutional or statutory pro- 
visions relating thereto,°* such as a mortgage or 
pledge of the company’s stock,**® a mortgage of its 
property,®® or such other lien or security, real or 
personal, as may be agreed upon by the parties.”° 
Where a municipality is authorized to require the 
execution of a bond guaranteeing the application 
of the funds covered by the public grant to the con- 
struction of a road, its failure to require such a bond. 
does not invalidate its right to indemnity under 
other security taken by it.74 A statute requiring 
security from the railroad company does not apply 
to grants of public aid made prior to its enactment.*? 

[§ 98] 3. Control of Grant by Commissioners or 
Other Officers. Where a legislative provision for 
publie aid to railroad companies places the control 
of the grant in a board of commissioners or other 
officers, a company has no right to the benefit of 
such grant or to receive aid thereunder until such 
board or officers have acted in its favor,7* as until 
after they have determined that all conditions at- 
tached to the grant have been complied with?* and 
have made an appropriation or donation of the mon- 
ey voted,’° which can be done only after it is col- 
lected.7® On the other hand, the board has no au- 
thority to execute the grant in favor of a railroad 
company until the performance by such company of 
the conditions upon which the grant is made.*7 The 
determination of the commissioners as to whether 


Constitutionality of statutes: 
Authorizing municipal aid to rail- 
roads: 
In general see Constitutional Law 
§ 1045. 


As improper exercise of power of 
eminent domain see Eminent 
Domain § 16. 

Restricting right of railroad com- 
pany to receive public aid see 
Constitutional Law § 661. 

Under constitutional guaranties: 
Deprivation of private property 

by granting public aid see Con- 

stitutional Law § 1045. 

Impairment of: 

Obligation of contract by mu- 
nicipality for aid to railroad 
company see Constitutional 
Law § 632 text and notes 41- 

43. 


Vested right of company to 


municipal aid granted see 
Constitutional Law § 543. 
Validating unauthorized grant of 


public aid see Constitutional Law 
§ 794. 


Grant of aid by particular public 


agencies: 
Counties see Counties §§ 296-306, 
323. 


Municipal corporations see Munici- 
pal Corporations §§ - 4092-4108, 
ti56 


States see States [36 Cyc 885, 898 
text and note 93]. 

Towns see Towns [38 Cyc 6438, 649. 
Grants of public lands in aid of rail- 

roads see Public Lands §§ 311-446. 
Lien for publie aid granted: 

In general see infra §§ 612— 614. 

Foreclosure see infra § 753 et sib 

Loss or waiver see infra § 606 


Rights in, and use of, publie places 
and highways see infra §§ 243-271. 
54. Aid by federal government see 

infra §, 115: 

55. See constitutional, 
and ordinance provisions. 

Grants of aid by federal government 
see infra § 115. 

56. Com. v. Allegheny County, 37 
Pa. 237; Re Prince Rupert Location, 
(Can.) 13 CanRCas 153. 

57... Peo. v. Logan County, 45 Il. 
162; Darby v. Anderson, 167 Ind. 707, 
77 NE 1083; Good v. Burk, 167 Ind. 
462, 77 NE 1080; Com. v. Allegheny 
County,.37 Pa. 237. 

58. Portage County v. Wisconsin 
Cent. R. Co., 121 Mass. 460. 

59. Indiana North, etc., R. Co. v. 
Attica, 56 Ind. 476; 

[a] Rule applied.—Where a city, 
under a statute authorizing munici- 
palities to make donations in aid of 
railroad companies, makes a donation 
on the conditions that the company 
shall maintain its shops in the city, 
and that it shall refund to the city the 
money supplied if such shops are re- 
moved, the fact that the company has 
built its road on the faith of such 
conditional donation does not entitle 
it to enforce the engagement against 
the city. Indiana North, ete., R. Co. 
v. Attica, 56 Ind. 476. 

Powers of municipal corporations 
to grant aid in general see Municipal 
Corporations §§ 4092-4108. 

60. Snell v. Leonard, 55 Iowa 553, 
8 NW 425. 

Power of railroad to engage in ac- 
cessorial business see supra § 42. 

61. Lien on property of railroad 
company for public aid granted see 
infra §§ 612-614. 


statutory, 


Payment of interest and securities 
or repayment of aid see infra § 113. 

62. See constitutional and statu- 
tory provisions. 

63. Hemmingway  v. 
etc., R. Co.; 52 Miss. 16. 

64 Cunningham y. Macon, etce., R. 
Co5 16). (Cass INo, 3,483) 03 Woods 418. 

65. Cunningham y. Macon, ete., R. 
Co., supra. 

66. Weil v. Alabama State Land 
Co. 175 Ped! 252. 

67. See cases infra notes 68-70. 

68. Cincinnati v. Moreen, 3 Wall. 
(U. S.) 275, 18 L. ed. 14 

69. Cunningham v. henson ete: Re 
Co., 6 F. Cas. No. 3,483, 3 Woods 418; 
Sinking Fund Comrs. v. Northern 
Bank, 1 Mete. (Ky.) 174; Com. v. Wil- 
liamstown, 156 Mass. 70, 30 NE 472. 

70. Cincinnati v. Morgan, 3 Wall. 
(W..S:) 275, 18 TH. edt 146: 

Lyte Sinking Fund oo. v. North- 
ern Bank, 1 Metc, (Ky.) 1 

72. Russell v. ee ete, R: 
Co., 8 Ky. Op. 344. « 

73. Muscatine Western R. Co. v. 
Horton, 38 Iowa 33. And see cases in- 
fra notes 74-76. 

74.  Demaree v. Bridges, 30 Ind. A. 
131, 65 NE 601; Casady v. Lowry, 49 
Iowa 523; Rome Bank v. Rome, 19 N. 
Y. 20, 75 AmD 272; Grand Junction, 
etc., R. Co. v. Peterborough, 15 App. 
Cas. 136 [aff 13 Ont. A. 420]. 

Performance of conditions attached 
to grant see infra §§ 106-111. 

75. State v. Clinton County, 
Ind. 162, 76 NE 986. 

76. State v. Clinton County, supra, 

77. Buffalo, etc., R. Co. v. Falconer, 
103 U. S. 821, 26 L. ed. 471. 
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the conditions of the grant have been complied with 
is not conclusive in a direct action before a court of 
competent jurisdiction,’® although it cannot be col- 
laterally attacked;’® but no action for damages can 
be maintained against the commissioners for fail- 
ure to act in favor of a railroad company unless such 
failure is willful or corrupt.*° Where a public agen- 
ey has subseribed to stock of a railroad company, as 
an aid to the construction of its road, it is the duty 
of the commissioners to exchange or otherwise dis- 
pose of such stock in the manner authorized by stat- 
ute,** and to account for the proceeds thereof to the 
proper county, state, or municipal authorities,*®? 
who may maintain an action against the commission- 
ers for an accounting.®? 

Abandonment and termination of office. Com- 
missioners or other similar officers charged with the 
control of a grant of public aid cannot, while they 
continue to hold office, transfer their official rights*+ 
or divest themselves of their official duties;®° and 
on the other hand, they cannot perform any official 
acts after they cease to hold office.8® 

Removal of commissioners. Such commissioners 
or similar officers may be removed from office for 
unlawful or willful nonfeasance in office.87 

[§ 99] 4. Assignments of Right To Aid Granted. 
A railroad company to which aid has been granted 
may assign its right thereto,’ and whether such 
assignment is with or without consideration is ordi- 
narily no concern of the state, county, or municipal 
corporation by which the grant is made.8® Similar- 
ly, a company has power to make a general assign- 
ment of its right to avail itself of a standing offer 
of public aid,®® even though it has not yet complied 
with the terms or conditions upon which the offer 
is made.®+ Such an assignment of aid granted or of 
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the right to obtain it may be made to private per- 
sons.°? 

[§ 100] 5. Negotiation and Transfer of Securi- 
ties—a. In General. Except as may otherwise be 
provided by constitution or statute,®* a railroad com- 
pany' has full authority to négotiate or transfer 
bonds or other securities issued to it by a state, coun- 
ty, or municipality in aid of the establishment and 
construction of its road,®* or its own securities in- 
dorsed by a state, county, or municipality, as a meas- 
ure of public aid;®® and the company may assign and 
transfer scrip issued to it.°® 

[§ 101] b. Rights of Purchasers and Transferees. 
Holders of negotiable bonds or securities issued in 
aid of a railroad company are entitled, as against 
a state, county, or municipality by which such bonds 
or securities are made or indorsed, to the same rights, 
privileges, and immunities as holders of other nego- 
tiable instruments.°* Thus an innocent holder 
thereof is not affected by any fraud or mistake in 
their issue,?8 although the company may be liable 
to the state on account thereof;®® but a purchaser 
or holder who has notice, actual or constructive, of 
irregularities or informalities in the bonds or se- 
curities or their negotiation takes subject thereto,* 
and if they are fraudulently issued, it is incumbent 
upon a holder thereof to show that he is a bona fide 
purchaser for value.” 

[§ 102] 6. Termination, Avoidance, and Forfei- 
ture of Grant*’—a. In General. A grant of public 
aid to a railroad company expires by its own terms 
upon the occurrence of any acts or circumstances 
expressly made a cause for such expiration,* and 
may be avoided or its execution restrained if se- 
cured by fraud or misrepresentation.® The right 
to the benefit of a grant may be lost by failure to 


sell them at less than their par val- 


Co., 51 Minn. 30, 52 NW 980. 

79. Demaree vy. Bridges, 30 Ind. A. 
131, 65 NE 601. 

80. Muscatine Western R. Co. v. 
Horton, 38 Iowa 33. 

Sin, (P60. pV. Hiddy, 3 duans. "CN.n We) 
VE Peo. v. Burnside, 3 Lans. (N. Y.) 


82. Griggs v. Griggs, 56 N. Y. 504 
[aff 66 Barb. 287]. 

83. Griggs v. Griggs, supra. 

84. Biddlecom v. Newton, 13 Hun 
CN. Y.) 582. 

85. Biddlecom v. Newton, supra. 


86. Biddlecom v. Newton, supra. 
S77. -Peo: Vs) Hddy 3 Lans. CN. Y¥.) 
He Peo. v. Burnside, 3 Lans, (N. Y.) 


Removal of public officers general- 
ly see Officers §§ 145-209. 

88. Manning v. Mathews, 70 Iowa 
303, 30 NW 749; Merrill v. Welsher, 
50 Iowa 61; Arkansas Southern R. Co, 
v. Wilson, 118 La. 395, 42 S 976. 

89. Arkansas Southern R. Co. v. 
Wilson, supra. 

Constitutional or statutory restric- 
tions on sale of bonds issued or in- 
dorsed by state see infra § 100. 

90. State v. Hastings, 24 Minn. 78; 
Crogster v. Bayfield County, 99 Wis. 1, 
74 NW 635, 77 NW 167. 

91. State v. Hastings, 24 Minn. 78. 

92. Arkansas Southern R.’ Co. v. 
Wilson, 118 La. 395, 42 S 976. 

93. See constitutional and statu- 
tory provisions. 

[a] Statute limiting discount at 
which bonds may be sold.—A state 
making gratuitous loans of its credit 
to a railroad company should see to it 
that bonds issued by it or having its 
indorsement are not sold by the com- 
pany at such a discount as will impair 
the state’s credit; and a statute per- 
mitting any citizen or taxpayer to 
bring an action in his own name to 
restrain an illegal use of such bonds 


company, and to discover a fraudulent 
or illegal use made of them, is a prop- 
er exercise of power to that end. 
Jones v. Mason, ete., R. Co., 39 Ga. 


138. 

94. Chicago, etc., R. Co. v. How- 
ardy -.) Walle “CUD S))103.92, homie ed. 
117; Evans v. Cleveland, etc., R. Co., 
8 B. Cas. No. 4;557, 5 Phila (Pa.) 512; 
Bartholomew County v. Bright, 18 
Ind. 93; Brock Tp. v. Toronto, etc., 
R. Co., 17 Grant Ch. (Ont.) 425. 

Guaranty of such securities by 
railroad company see infra § 598. 

95. State v. Cobb, 64 Ala. 127, 

96. ‘Com. “v. .Haupt, 10: Allen 
(Mass.) 38. 

97. Curtis v. Butler County, 6 F. 
Cas. No. 3,500; Society for Sav. v. 
New London, 29 Conn. 174. And see 
cases infra notes 98-2. 

Rights and immunities in general 
of holders of: " 
Bills and notes generally see Bills 

and Notes §§ 1004-1006. 

Bonds of: 
Counties see Counties § 338. 4 
Municipal corporations see Munici- 
pal Corporations §§ 4222-4253. 
States see States [36 Cyc 899]. 
Towns see Towns [38 Cyc 650]. 


98. Gilman v. New Orleans, etc., 
R. Co., 72 Ala. 566; State v. Cobb, 64 
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ooLmiCom. = Va (Haupt, . 10)" Arlen 
(Mass.) 38. 

1 Curtis Vv.) butler= County, . 6) F- 


Cas. No. 3,500; Gilman v. New Or- 
leans, ete., R. Co., 72 Ala. 566. 

[a] Where negotiable county aid 
railroad honds recite act under which 
they were issued, the purchasers of 
such bonds are presumed to have no- 
tice of all provisions therein, and 
hence are presumed to know of a pro- 
vision to the effect that the obligee 
of the railroad company has no au- 
thority to put them in circulation or 


ue, and, in case they were so issued, 
such holder can recover from. the 
county only the amount which the 
railroad company receives for them. 
cers v. Butler County, 6 F. Cas. No. 

2. Curtis v. Butler County, supra. 

3. Right to aid as vested in rail- 
road company see infra § 105. © 

4 West Branch Canal Co, v. El- 

ete. BR. Cos 85, Pan oO 

{a] Ilustration.—Where 4 state 
undertakes to pay to a railroad com- 
pany yearly all tolls received on a 
canal belonging to the state with the 
proviso that the privilege shall cease 
if the net proceeds of the road, after 
defraying necessary expenses for mo- 
tive power and superintendence, shall 
exceed Six per cent per annum on the 
capital stock, the grant by its terms 
expires when the net receipts in any 
year, after paying expenses, are more 
than six per cent on the capital stock 
alone, although less than six per cent 
on the capital stock and funded debt. 
West Branch Canal Co. v. Elmira, ete., 
R. Co., 55 Pa. 180. 

5. Prettyman v. Tazewell County, 
19 Ill. 406, 71 AmD 230; Muscatine 
Western R. Co. v. Horton, 38 Iowa 33; 
Sinnett v. Moles, 38 Iowa 25; Nash v. 
Baker, 37 Nebr. 713, 56 NW 376. — 

[a] Rule applied.—W here the 
electors of a town vote for an issue 
of bonds to be used in the construc- 
tion of a railroad, under representa- 
tions by the officers of such railroad 
that it is to be entirely independent 
of a railroad previously constructed, 
and immediately after the election 
such officers voluntarily transfer the 
control of the road to the company 
owning the preéxisting road, there is 
such misrepresentation as will justi- 
fy an injunction to restrain the pro- 
posed bond issue. Nash y. Baker, 37 
Nebr. 713, 56 NW 376. ; 
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claim the same within a prescribed time,® or failure 
to perform conditions: precedent, upon which the 
grant is made;’ but such right is not forfeited by 
an assignment of the aid granted,* nor by a tem- 
porary suspension of the work on the road,° nor by 
an omission to make compensation to a landowner 
for land taken,!° and where a railroad company has 
substantially performed the conditions upon which 
it becomes entitled to aid, its right thereto is not 
affected by its subsequent misconduct in operating 
the road.1+ Where the grant. of aid is by its terms 
inapplicable to portions of the railroad for the con- 
struction of which a contract has already been made, 
the fact that the railroad company has contracted 
merely for the grading and fencing of a certain por- 
tion of the road does not disentitle it to such aid as 
to that portion.t? No parol contract, stipulation, or 
limitation can be set up to defeat a tax voted in aid of 
a railroad company,!*® except to establish fraud;1+ 
and where the road has been completed before the 
tax is levied, an omission to state in the levy the time 
when the road was to be completed, will not defeat 
the tax.1° The repeal of a statute authorizing a tax 
to be levied for the purpose of aiding a railroad com- 
pany does not take away the right to such tax of a 
company which had expended money in construction 
on. the faith of it, even though no levy has been made 
at the time of the repeal;'® but when no money has 
been expended in reliance upon the tax the repeal of 
the statute deprives the company of all right to have 
the tax collected.1” A grant of aid is not invalidat- 
ed by a subsequent amendment to the charter of the 
company changing its name,'* or by any other change 
not a fundamental one.1® 

'[§ 103] b. Effect of Sale or Lease of Railroad.?° 
It has been held that, where a railroad company to 
_which public aid has been granted transfers its prop- 
erty and franchises to another company without 

[b] Estoppel—That work on a] 22 U. C. 
railroad has been performed and mon- 13. 


ey expended without objection from] 385; 
the taxpayers does not estop them 


Muscatine 
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Ci. P. Ont.) le 

Harwood v. Quinby, 
Western R. Co. v. 30. 
Horton, 38 Iowa 33. 


[$§ 102-104 


having performed conditions which were attached to 
the grant, the vendee company is not entitled to the 
benefit of the grant, even though it complies with 
such conditions,?! except when the grant was made 
with knowledge and in contemplation of a proposed 
transfer or assignment by the company in whose fa- 
vor the grant was made;? but there is authority to 
the contrary, that, in the absence of statutory re- 
striction, the sale of the railroad before compliance 
with the attached conditions does not destroy the 
right to the aid granted where such conditions are 
thereafter complied with,?? even though such sale 
works a dissolution of the original company.?* Un- 
der a statute giving taxpayers a right to stock in a 
railroad company upon the payment of a tax voted 
in its aid, a sale of the road before completion works 
a forfeiture of the tax,?> except where the transfer 
provides that stock of the purchasing company of 
equal or greater value shall be issued to taxpayers 
in return for the.aid voted.?° A grant of aid is not, 
however, invalidated by the agreement of a com- 
pany to sell or transfer its road after completion,** 

nor by a partial assignment of its franchises,”* nor 
by the alienation?® or perpetual lease®® of the rail- 
road after completion; and where there is no ques- 
tion as to the performance of conditions precedent, 

a state, county, or municipality cannot, after the 
collection and payment into the public treasury of 
a tax voted in aid of a railroad company, set up the 

defense that the company had sold and disposed of 
its property and franchises before the tax became 
due.*1 

[§ 104] c. Effect of Consolidation of Company.” 

A grant of public aid to a railroad company is not 
necessarily invalidated by its consolidation or merg- 
er with another company,?? and the consolidated 
company is ordinarily entitled to the benefit of the 

grant,?* unless otherwise provided by the terms 

743, 825. 
44 Towa 29. Parsons v. Childs, 36 Iowa 108. 


Chicago, ete., R. Co. v. Shea, 67 
Iowa 728, 25 NW 901 


from subsequently denying the va- 14. Muscatine Western R. Co. v. 31. Merrill v. Marshall County, 74 
lidity of a tax voted to aid in its con-| Horton, supra, Iowa 24, 36 NW 778. 
struction, on discovery that the vote 15. Burges v. Mabin, 70 Iowa 633, 32. Consolidation of railroad com- 
had been procured by fraud. Sinnett] 27 NW 464. panies in general see infra §§ 552— 
v. Moles, 38 Iowa 25. 16. Cantillon v.. Dubugue, etc., R.} 574. 
6. Cedar Rapids, etc., R. Co. v. El-|Co., 78 Iowa 48, 42 NW 613, 5 LRA 33. Bates County v. Winters, 412 
seffer, 84 Iowa 510, 51 NW 27. 776; Burges v. Mabin, 70 Iowa 633,| U. S. 325, 5 SCt 157, 28 L. ed. 744; 
{a] That railroad company did not | 27 NW. 464. Chicago, etc., R. Co. v. Stafford Coun- 
know that money was in treasury and 17. Barthel v. Meader, 72 Iowa.125,| ty, 36 Kan. 121, 12 P 593. 


that it erroneously believed the tax 
levy to be invalid does not relieve it 
from a forfeiture where it makes no 
claim to such fund within the period 
prescribed by statute. Cedar Rap- 19. 


33 NW_ 446. 


18. Reading v. Wedder, 66 Ill. 80; 
Chicago, etc., R. Co. v. Stafford Coun- 
ty, 36) Kani 245512) P5903" 

Reading v. Wedder, 66 Ill. 80. 


34. U. S.—Livingston County v. 
Portsmouth First Nat. Bank, 128 U. 
S. 102, 9 SCt 18, 32 L. ed. 359; Chick- 
aming Tp. v. Carpenter, 106 U. S. 663, 
1 SCt 620, 27 L. ed. 307; New Buffalo 


ids, etc., R. Co. v. Elseffer, 84 Iowa 20. Sales and leases of railroads in| Tp. v. Cambria Iron Co., 105 U. S. 73, 
510, 51 NW 27. general see infra §§ 483-533. 26 L. ed. 1024; Menasha v. Hazard, 

7 West. Virginia, etc., R. Co 21. Midland Tp. v. Gage County,] 102 U. S. 81, 26 L. ed. 83; Wilson v. 
Harrison County Ct., 47 W. Va. 273, 37 Nebr. 582, 56 NW 317. Salamanca Tp., 99 U. S. 499, 25 L. ed. 
34 SE 786. 22. Lynch v. Eastern, ete., R. Co.,| 330; Henry County v. Nicolay, 95 U. 

Acceptance and performance of| 57 Wis. 430, 15 NW 743, 825. S. 619, 24 L. ed. 394; East Lincoln 
conditions in general see infra §§ 106— 23. Muscatine Western R. Co. v.| v. Davenport, 94 U. S. 801, 24 L. ed. 
111. Horton, 38 Iowa 33. 322; Scotland County v. Thomas, 94 


8. Arkansas Southern R. Co. v. 24. 
Wilson, 118 La. 395, 42 S 976. 


Horton, 
Assignment of aid in general see 


supra. 


Muscatine Western R,. Co. v. 


Forfeiture or dissolution of rail- 


U. S. 682, 24 L. ed. 219; Pope v. Lake 
County, 51 Fed. 769. 7 
Ill.—Edwards v. Peo., 88 Ill. 340; 


supra § 99. 

-9. Merrill v. Welsher, 50 Iowa 61. 

{a] Estoppel—A railroad com- 
pany is not estopped to collect a tax 
voted in aid of the construction of its 
road because it advised, when the 
work temporarily ceased, that the 
collection of the tax should be sus- 
pended. Merrill v. Welsher, 50 Iowa 
61. 

10. Manchester, i, 


ee Oar aye 
Keene, .62 N. H. 
11. Hodgman v. St. Paul, ete. R. 
Co., 23 Minn. 153. 
12. McRae v. Toronto, etc., R. Co., 


etc, 


road company’s charter see supra § 
48. 

25. State v. Iowa. Cent. R. Co., 71 
Iowa 410, 32 NW 409, 60 AmR 806; 
Blunt v. Carpenter, 68 Iowa 265, 26 
NW 438; Manning v. Mathews, 66 
Iowa 675, 24 NW 271. 

26. Cantillon v. Dubuque, etc. R. 
Co., 78 Iowa 48, 42 NW 6138, 5 LRA 
776,.35 NW 620. 

27. Southern Kansas, etc., R. Co. 
v. Towner, 41. Kan. 72, 21. P e221. 

28. Cass County v. Gillett, 100 U. 
S. 585, 25 L. ed. 585; Lynch vy. East- 
ern, etc., R. Co., 57 Wis. 430, 15 NW 


Illinois Midland R. Co. v. Barnett, 85 
Ill. 313; Niantic Sav. Bank v. Doug- 
las, 5: TWA. 579*faft 97 Tl. 2238). 
Ind.—Marion County. v. Center Tp., 
105 Ind.. 422,:2 NE 368,-7 NE 189; - 
Scott v. Hansheer, 94 Ind. 1. 
Kan.—Atchison, ’etc., R. Cogn. Phil- 
lips County, 25 Kan. 261. 
La.—vVicksburg, etc., Cone 
Scott, 52 La. Ann. 512, 27 e 137. 
Tex.—Morrill v. Smith County, 89 
Tex. 529, 36 SW 56. 
Operation and effect of consolida- 
tion as to property and rights gener- 
ally see infra §§ 564-573. 
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But where the aid granted consists in a 
subseription to bonds of a railroad company, the 
company formed by its consolidation with another or 
others cannot claim the benefit of the grant upon 
tendering bonds of such consolidated company.*° 
[§ 105] 7. Rights and Liabilities of Railroad Com- 
pany*’—a. In General. Since grants of public aid 
to railroad companies impose a burden on the public 
and deprive owners of property of the full rights 
of control and disposition thereof, such grants 
should be strictly construed in. favor of the rights 
of property;**® but they should not be construed so 
strictly as to deprive a company of aid clearly intend- 
ed to be given it.2® Where a grant of aid is duly 
made and all the conditions, if any, annexed thereto 
are performed by the railroad company, it becomes 
a binding contract, to the benefit of which the com- 
pany is entitled,*® in preference to any other com- 
pany to which a later grant has been or may be 
made,*! even though the conditions of the later grant 
may first be complied with by such company;*? and 
this is true irrespective of the company’s financial 
ability to complete or maintain its road,*? and al- 
though the company has issued its own bonds in ex- 
cess of the statutory limit;** nor is the company’s 
right to such aid affected by its noncompliance with 
additional conditions in a subsequent statute,*® or 
by independent conditions which are to be performed 
after the company is entitled to the aid.4® After it 
has so become binding, a grant cannot be withdrawn 
or revoked without the consent of the company.*? 
But until aid has actually been granted, the com- 
35. Grand Trunk R. Co. v. Halton 45. 
County, 21 Can. S. C. 716 [aff 19 Ont. 
A. 252). 46. 
36. New Jersey Midland R. Co. v.| 175: 
Strait, 35 N. J. L. 322. j 
387. Under grant of federal aid see 


infra § 115. 
Termination, avoidance, and for- 


60 Me. 568. 
2 Montr. 
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_ may be altered without infringing any right.*? 


Tennessee, etc., 
Moore, 36 Ala. 371. 

Zorger v. Rapids Tp., 
Belfast, etc., R. Co. v. Brooks, 
See St. Cesaire Parish 
v. McFarlane, 14 Can. S. C. 738 [aff 
Q. B. 160] (a railroad com- 
pany which has complied with all the 
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pany has no vested right thereto,** and until then 
the method by which erants may or must be ca 

n- 
der some statutes a mere vote of the public to issue 
bonds or levy a tax in aid of a railroad is not suffi- 
cient to entitle the company to the aid voted, until 
there is also made an agreement between the com- 
pany and the county or municipality, fixing the con- 
ditions on which the money or bonds are to be de- 
livered,°° or until the tax voted has been collected.°* 
Where money granted is to be paid over to the rail- 
road company “when ordered by the court,” the com- 
pany has no lien on money collected but not ordered 
to be paid over, and until so ordered the money may 
be recalled from the agent holding it.°? Where a 
railroad company issues warrants in anticipation of 
taxes voted by a municipality in aid of the company, 
providing that they shall be receivable by the com- 
pany from the county treasurer in payment of the 
aid voted, neither the railroad company issuing them, 
nor the indorser thereof, is liable thereon until aftez 
a demand that they be received by the county treas- 
urer in payment of the railroad tax, and his refusal 
so to receive them.°? 

[§ 106] b. Acceptance and Performance of Con- 
ditions®+—-(1) In General. In order that a railroad 
company may become entitled to/aid granted to it by 
a state, county, or other municipal corporation, and 
compel the collection of the tax, the issue of bonds, 
or the like, as the case may be, it must at least sub- 
stantially perform on its part all the conditions pre- 
cedent on which the grant was made,°® unless the 
Ri iCov ov. 54. Conditions attached to grants 
of aid by: 

Counties see Counties § 305. 
Municipal corporations see Municipal 

Corporations § 4105. 

Towns see Towns [38 Cyc 643, 649]. 


Covenants and conditions in grants 
of right of way and other interests 


36 Iowa 


feiture of grant see supra §§ 102-104. 

38. Demaree v. Johnson, 150 Ind. 
419, 49 NE 1062, 50 NE 376. 

39. See case infra this note. 

[a] Thus, where a statute provid- 
ed for two subscriptions to the stock 
of a railroad company of a half mil- 
lion dollars each, to be paid in five 
equal installments of two hundred 
thousand dollars, but only one of such 
subscriptions was actually made, and 
the first two installments of two 
hundred thousand dollars each were 
paid, the companv was entitled to re- 
ceive the balance of one hundred 
thousand dollars, notwithstanding the 
statutory provision for equal install- 
ments, and the state could not with- 
hold payment thereof. State vy. Ash- 
more, 44 S. C. L. 248. 

40. U. S.—Red Rock v. Henry, 106 
U.S. 596,°1 .SCt 434, 27 Lied. 251, 

Ala.—Tennessee, ete, R. Co. v. 
Moore, 36 Ala. 371. \ 

Tll.— Peo. v. Holden, 82 Ill, 

Kan.—Chicago, etc., R. Co. eccane 
County, 38 Kan. 597, 16 P 828. 

Minn.—State v. Lake City, 25 Minn, 
404; State v. Lime, 23 Minn. 521. 

Compliance with conditions at- 
tached to grant see infra §§ 106-111. 

Right of purchaser at foreclosure 
sale to aid granted see infra § 786. 

41. Chicago, ete. R. Co. v. Osage 
County, 38 Kan. 597, 16) P..828. 

42. Chicago, etc., R. Co. v. Osage 
County, supra. 

43. Zintsmaster v. Gill, 185 Ind. 
610, 114 NE 210; Whitney v. Chicago, 
etc., RCO. 133 Iowa 508, 110 NW 

44, Whitney v. Chicago, etc. R. 
Co., supra. 

Statutory limits on power of rail- 
road company to issue bonds see in- 
fra. § 580. H 


conditions precedent, stated in a by- 
law, to the issuing and delivery of 
debentures granted by a municipality, 
is entitled to tthe debentures free from 
any declaration on their face of con- 
ditions mentioned in the by-law to 
be performed in the future). 

47. Red Rock v. Henry, 106 U.S. 
596, 1. SCt 4384, 27 Li ed. 251. See 
Zstna L. Ins. Co. v. Burrton, 75 Fed. 
962 [writ of error dism 84 Fed. 1015, 
28 CCA 679] (under Kan. L. [1887] 
e 1838, which amended Act [1876] § 
Ly authorizing incorporated cities to 
subscribe in aid of railroads, provid- 
ed the total county, township, and 
municipal subscriptions did not ex- 
ceed four thousand dollars per mile 
of road constructed in the county, 
by reducing the amount to two thou- 
sand dollars per mile, with a proviso 
that the amendment should not affect 
accrued rights or any aid voted or 
election pending prior thereto, the 
limitation of two thousand dollars 
per mile did not apply to a subscrip- 
tion which had been voted where the 
railroad company was engaged in 
constructing the road pursuant to the 
terms thereof prior to the amending 
act). 

48. State v. Garroutte, 67 Mo. 445. 

Right of purchaser at foreclosure 
sale to aid not actually granted see 
infra § 786. 

49. State v. Garroutte, 67 Mo. 445. 

50. Pope v. Lake County, 51 Fed. 
769; State v. Roscoe, 25 Minn. 445; 
Buffalo, etc, B..) Co. vz) Collins + 
Comrs., 5 Hun (N. Y.) 485. 

51. Pope v. Lake County, 51 Fed. 


52. Henry County v. Allen, 50 Mo. 


53. Lisle v. Iowa, etc, R. Co., 54 
Iowa 499, 6 NW 696. 


in land see infra §§ 211-231, 256, 257. 
Determination by commissioners or 
other officers as to performance of 
conditions see supra § 98. 
55. Ill.—Peo. v. Holden, 91 Ill. 446. 
La.—Atkins v. Shreveport, ete., R. 
Co., 106 La. 568, 31 S 166; Guillory v. 
capes R. Coy, 104" Vas tte 28s 
Me.—Bucksport, 


Rite: mrvs 
Brewer, 67 Me. 295. 

Minn.—Birch Cooley v. Minneapolis 
First Nat. Bank, 86 Minn. 385, 90 NW 
789; State v. Roscoe, 25 Minn. 445. 

Mo.—State v. Daviess County Ct., 
64 Mo. 30. 

W. Va.—West Virginia, etc., R. Co. 
v. Harrison County Ct., 47 W. Va. 273, 
34 SE 786. 

Eng.—Grand Junction, ete., R. Co. 
v. Peterborough, 13 App. Cas. "136 [aff 
13 Ont. A. 420]. 

Ont.—In re Hamilton, ete., R. Co., 
39 U.;C.:Q. Bs 935.In re Stratford, etc., 
RiiCo,, s38yl. 1 Ca, QBs dee 14 Os 

And see cases infra §§ 107-111. 

Compare Bickford v. Chatham, 16 
Can... S.> C... 236. flaff .14),Ont.. Aw 324 
(holding that, where a municipal cor- 
poration agreed to pass a by-law 
granting aid to a railroad company 
on certain conditions, but the by-law, 
as thereafter passed and approved 
by the taxpayers, did not include all 
of ‘such conditions, the right of the 
railroad company was dependent only 
upon the performance of the condi- 
tions set out in the by-law and not. 
of the others included in the agree- 
ment). 

[a] Not conditions precedent.—(1) 
Where the terms of the subscription 
in aid of the construction of a rail- 
road contain a stipulation that the 
money shall be paid “in installments 
of five per cent so long as the work 
shall be in actual progress” and that 


ete, 
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performance of such conditions has been waived,°® 
or is sufficiently exeused;°? and the acceptance of a 
grant is an acceptance of all its terms and condi- 
tions,°® so that the company is estopped from assert- 
ing that such terms or conditions are void or unrea- 
sonable.°® In determining whether conditions have 
been complied with, the language used in the grant 
should be considered according to its ordinary and 
popular meaning, that is, as it would be understood 
by the voters or public generally.°° Where the con- 
dition is the running of the first locomotive over the 
line of road between certain points, the running of 
the company’s trains along the road of another com- 
pany for a part of the distance under a lease from 
the latter, lable to be terminated by either party on 
notice, is not a substantial compliance,®+ although 
it has been said that it would be otherwise if the per- 
formance were under a perpetual lease®? or a pur- 
chase of the other road.°? Bonds or moneys grant- 
ed as aid should not be deposited in escrow, in ad- 
vance of compliance with the conditions of the 
grant,®* and such a deposit, if made, does not en- 
large the company’s rights nor give it any vested 
rights in advance of compliance with such condi- 
tions.®® Where aid granted is payable in portions 
or installments, the right of the company to one in- 
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[§§ 106-107 


stallment is not affected by its failure to comply with 
the conditions upon which another or other install- 
ments are payable.°® 

Conditions subsequent. Where a railroad com- 
pany fails to perform fully conditions subsequent 
attached to a grant or acts in consideration of which 
the grant was made, the municipality granting the aid 
has a cause of action against the company on com- 
mon-law principles to recover the money or bonds 
delivered to it, or the value of the aid.67 

[§ 107] (2) Construction, Maintenance, and Op- 
eration of Railroad®*—(a) In General. In accord- 
ance with the general rules relating to the perform- 
ance of conditions attached to a grant of public aid,®® 
a railroad company’s right to aid granted depends 


upon its performance of any conditions relative to _ 


the construction, maintenance, and equipment of the 
road,*° as that it shall be constructed between des- 
ignated points or to or through a designated place,** 
or that it shall be completed and put into operation.’ 
In the absence of anything in the grant to the con- 
trary, a provision making the construction of the 
railroad a condition of the grant does not require 
construction in any other manner or a railroad of 
any other character than that which is contemplated 
by the charter of the company and is usual under 


if the railroad company shall fail 
to construct the road then the amount 
subscribed shall be paid on the same 
terms and conditions to any other 
company which will grade and tie a 
railroad between the points designat- 
ed, the grading and tying are not con- 
ditions precedent to the payment of 
the subscription. Iowa Northern 
Cent. R. Co. v. Bliobenes, 41 Iowa 267. 
(2) Code (1891) c 54 § 57, providing 
that, if a railroad company fails to 
construct its road according to its 
charter, subscriptions to its stock 
made by a county shall be void, does 
not,make the completion a condition 
precedent to the delivery of bonds 
under such subscriptions. Neale v. 
Wood County Ct., 43 W. Va. 90, 27 SE 
370. (3) Where by agreement a 
county is to issue bonds in payment 
for stock in a railroad company, the 
county to receive for each bond as 
issued a _ certificate for the same 
amount of stock in the railroad com- 
pany, the delivery of stock certificates 
is not a condition precedent to the 
issue or delivery of the bonds, all that 
is necessary being a readiness and 
willingness to issue the certificates 
when the bonds are delivered. State 
v. Wapello County Judge, 9 Iowa 288. 

Forfeiture of right to aid by fail- 
ure to perform conditions precedent 
see supra § 102 text and note 7. 

56. Randolph County v. Post, 93 
WU. S. 502, 23 L. ed: 957; Memphis, 
etc., R. Co. v. Thompson, 24 Kan. 170. 

57. State v. Daviess County Ct., 64 
Mo. 30 (semble). 

58. West Virginia, etc., R. Co. 
Harrison County Ct., 47 W. Va. 318, 
34 SE 786. 

59. Mobile, etc., R. Co. v. Wisdom, 
5 Heisk, (Tenn. ) 125; West Virginia, 


etc., R. Co. v. Harrison County Ct., 
47 W. Va. 273, 34 SE 786; Haldimand 
County v. Hamilton, etc, RACoOn wait 
Cm (Ont 223. 

60. Peo. v. Clayton, 88 Ill. 45. 

61. Peo. v. Clayton, supra. 

62. ‘Peo. v. Clayton, supra. 

63. Peo. v. Clayton, SUDre, 

64. West Virginia, etc., 


Re. Co, 
Harrison County Ct., 47 W. Va. 373, 
34 SE 786. 

65. West Virginia, etc, R. Co. v. 
Harrison County Ct., supra. 

66. State v. Lime, 23 Minn. 521; 
Shell v. Carter County, (Tenn. Ch. 
A.) 42 SW 78. 


fa] Thus, where a grant of aid 
provided that a certain amount of 
bonds should be paid when the road 
was completed to BE, another certain 
amount when completed to the J 
county line, and another amount when 
the branch was completed to N coun- 
ty, the company was entitled to the 
first installment when the road was 
completed to H, although it mani- 
festly appeared at that time that the 
completion of the road either to the 
J or U county lines within the time 
specified by the grant would be im- 
possible. Shell v. Carter County 
(Tenn. Ch. A.) 42 SW 78. 

67. Hinckley v. Kettle River R. Co., 
70 Minn. 105, 72 NW 835; Luther v. 
Wood, 19 Grant Ch. (Ont.) 348. See 
Bickford v. Chatham, 16 Can. S. C. 
235 [aff 14 Ont. A. 32] (to same effect, 
holding also that specific performance 
is not a proper remedy). See also 
Govt. v. Newfoundland R. Co., 7 New- 
found]. appendix 1 mod 7 Newfoundl. 
147] (holding that, where a grant of 
public aid was, by its terms, to at- 
tach in proportionate parts as and 
when each five-mile section of the 
railroad should be completed and op- 
erated, each claim to such proportion- 
ate part was complete from the time 
of completion of the respective five- 
mile section, subject, however, to the 
condition of continuous efficient oper- 
ation, so that when a company, after 
having completed several sections and 
received proportionate aid, failed to 
construct the balance of the road, the 
government was entitled to damages 
for the breach of contract in not com- 
pleting the line). 

68. Construction and maintenance 
in general see infra §§ 302-481. 

Operation in general see infra § 880 
et seq. 

69. See supra § 106. 

70. In re Canada Cent. R. Co., 35 
U. C. Q. B. (Ont.) 390. And see cases 
infra notes 71, : 

Amount or value of work done see 
infra § 110. 

71. U. S.—Grattan Tp. v. Chilton, 
97 Fed. 145, 38 CCA 84. 

Ill.—Peo. v. Clayton, 88 Ili. 45. 

Iowa.—Burges v. Mabin, 70 Iowa 
633, 27 NW 464; Lamb v. Anderson, 
54 Iowa 190, 3 NW 416, 6 NW 268. 

Minn.—Birch Cooley v. Minneapolis 
First Nat. Bank, 86 Minn. 385, 90 NW 


789; State v. Hastings, 24 Minn. 78. 
Tenn. —Shell v. Carter County, (Ch. 
A.) 42 SW 78. 


. ane -—DeGalindez v. Rex, 39 Can. 
“fal Tllustrations.—(1) Where an 


ordinance authorizing the issue of 
municipal bonds to aid in the con- 
struction of a railroad provides that 
the bonds shall not be issued until the 
road is completed to a point of junc- 
tion with a railroad leading to Mil- 
waukee and Chicago, the words “a 
railroad leading to Milwaukee and 
Chicago” should not be restricted to 
a road whose line reaches to those 
places, but construed as embracing a 
road connected either directly or by 
the way of other railroads with one 
whose line reaches to those points. 
State v. Hastings, 24 Minn. 78. (2) A 
condition that the road should be com- 
pleted from the south line of the 
county of H by way of G to a con- 
nection with a named railroad suffi- 
ciently shows to what point the road 
should be completed before the tax 
becomes payable. Burges v. Mabin, 
70 Iowa 633, 27 NW 464. (38) Where 
the articles of incorporation of a rail- 
road declare its object to be the ac- 
quisition, maintenance, and operation 
of a railroad from one designated 
place to another, the construction of 
the road to the latter place is neces- 
sary to entitle the company to a tax 
voted in aid of the railroad by that 


township. Lamb v. Anderson, 54 
Iowa 190, 3 NW 416, 6 NW 268. 
[b] Construction “through” de- 


signated municipality.—A condition 
that the railroad company Shall, with- 
in the time limited, complete it's road 
ready for the passage of cars there- 
on into and through a certain town, is 
not complied with by completing the 
road into the town and to a point 
within five hundred feet from the out- 
ward boundary thereof, and not con- 
tinuing the road out of the town un- 
til eighteen months after the expira- 
tion of the time limited. Birch Cool- 
ey v. Minneapolis First Nat. Bank, 
86 Minn. 385, 90 NW 789. 

Location of road, termini, offices, 
station, etc., see infra § 109. 

72. Portland, etc., R. Co. v. Hart- 
ford, 58 Me. 23; Pontiac County v. 
Ross, 17 Can. S. C. 406. 

Time for commencement or comple- 
tion see infra § 108. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Soa ae 


like cireumstances;7? and unless the terms of the 
grant describe the kind of road, the condition is com- 
plied with by constructing any. road which is capable 
of doing the business of the territory through which 
it passes, even though it be a narrow gauge road."* 
While it has been held that a purchase of a completed 
line of railroad is not sufficient compliance with such 


a condition,’® there is authority for the contrary. 


view,*® especially where the road purchased consti- 
tutes only a minor part of the line for the construe- 
tion of which the aid was granted,** Under a con- 
dition requiring completion or operation, the railroad 
need not be perfect in every respect so long as it is 


in a condition to be operated;*% but it must be so 


far completed that it may be properly and regularly 
used for the purpose of transporting freight and 
passengers,’® and must be in as reasonably fit condi- 
tion, and as safe and convenient for public use, as 
new roads usually are in similar localities,*’® and 
construction in such an incomplete and imperfect 
manner that the ordinary business of the company 
cannot be transacted thereon is not sufficient.** 

Implied requirement of continued operation. Even 
though not expressed by the grant, and unless other- 
wise provided therein, the maintenance and opera- 
tion of the railroad during the life of the company 
as fixed by its charter or articles of incorporation is 
ordinarily, by clear implication, either a condition 
of, or the consideration for, the grant of aid.*? 

TS 108] (b) Time for Commencement and Com- 
pletion of Construction. In the absence of express 
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provision in a grant of public aid, conditioned upon 
the construction or completion of the railroad, as +o 
the time within which construction shall be’ com- 
menced or the railroad be completed, the company is 
entitled to a reasonable time,** and mere lapse of 
time, provided it is not unreasonable, will not cause 
a forfeiture of the company’s rights,** except where 
the charter of the company requires its road to be 
completed within a specified period, in which case 
such requirement will be regarded as a condition of 
the grant.6° Where, however, the time for com- 
mencement®® or completion®* is specified in the grant, 
the right of the railroad company to the aid granted 
depends upon compliance with such provisions, and 
a court of equity will not relieve it from a failure to 
comply therewith,**® unless such failure is caused 
by the state, county, or municipality granting the 
aid.6® An act of God is not, it has been held, an 
excuse for failure of compliance;°® nor is a delay 
excusable which results from the company’s negli- 
gence in taking the steps necessary to secure the right 
to cross the lines and road of another company.°®? 
Under statutes so providing, the running of the peri- 
od for the performance of such conditions is stayed 
during such time as performance is prevented by an 
injunection;°? but such a statute is not retroactive.®* 
Under some statutes the failure of a railroad com- 
pany to commence work or complete the road within 
the specified time does not operate as a forfeiture of 
the aid voted until a declaration of forfeiture is made 
by the proper board or officers and in the manner pre- 


73. Hodgman v. St. Paul, ete., R. 82. Hinckley v. Kettle River R.1 don, etc., R. Co., 36 U. C. Q. B. (Ont.) 
Co,, 23 Minn. 153. Co., 70 Minn. 105, 72 NW_ 8385; St. | 93 

74. Casady v. Lowry, 49 Iowa 5238;| Thomas v. Credit Valley R. Co., 15 Tal Computation of time.—Under 
Meader v. Lowry, 45 Iowa 684. Ont. 673. a statute providing that a railroad 

75. Iowa, etc. R. Co. v. Schenck, Recovery of aid in case of breach| company to which grants of public 


56 Iowa 628, 10 NW 215; Meeker v. 
Ashley, 56 Iowa 188, 9 NW 124; Lamb 
v. Anderson, 54 Iowa 190, 3 NW 416, 
6 NW 268. 

76. Quebec, ete., R. Co. v. Rex, 53 
Cam (SUC 275,276, 29 -DomUR, 466 
[allowing app 15 Can. Hxch. 237]. 
And see cases infra note 77. 

“Tt seems to me that the undertak- 
ing to construct a railway is equally 
satisfied whether the company actual- 
ly construct the whole line or pur- 
chase a portion of it ready made.’ 
Quebec, etc., R. Co. v. Rex, supra (per 
Fitzpatrick, C. J.): 

77. Cal.—Stockton, etc., 
Stockton, 51 Cal. 328. 

Tll.—Peo. v. Holden, 82 Ill. 93. 

Kan.—Chicago, ete., R. Co. v. Make- 
peace, 44 Kan. 676, 24 P1104. 

La.—Bradley- Ramsay Lumber Co. 
v. Perkins, 109 La. 317, 33 S 351. 

Minn.—State v. Clark, 23 Minn. 422. 

78. Chicago, etc., R. Co. v. Shea, 
67 Iowa 728, 25 NW 901; Muscatine 
Western R. Co. v. Horton, 38 Iowa 
33; Townsend v. Lamb, 14 Nebr. 324, 
15 NW 727. 

79. Brocaw v. Gibson County, 73 
Ind. 543; Hodgman v. St. Paul, etc., 
Re Col; 23 Minn. 153; De Graff v. St. 
Paul, ete., R. Co., 23 Minn. 144. 

[a] Evidence that the company 
shipped all of its heavy freight over 
another line under its control is ad- 
missible upon the issue as to wheth- 
er it had fully constructed and equip- 
ped its road for the carriage of 
freight. Hodgman vy. St. Paul, ete., 
R. Co., 23 Minn. 153. 

80. Manchester, 
Keen, 62 N. H. 81. 

81. Cox v. Forest City, etce., R. Co., 
66 Iowa 289, 22 NW 672; Memphis, 
etc., R. Co. v. Thompson, 34 Kan. 170; 
Sibley, ete., R. Co. v. Elliott, 136 La. 
193, 67S $84, AnnCas1916D 1228. 
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Eb Crm Eve oe COmmn Ce 


1v. Manchester, etc., R. 


Eee ens subsequent see supra § 

83. Green v. Dyersburg, 10 F. Cas. 
No. 5,756, 2 Flipp. 477. 

84 State v. Lime, 23 Minn. 521; 
Lynch v. Eastern, ete., R. Co., 57 Wis. 
430, 15 NW 743, 825. Compare Sawyer 
Gor 62. SNe. 
135, 14 AmSR 541 (holding that, 
where a municipal corporation voted 
aid to a railroad provided it should 
build a road before a certain date, 
but the clerk failed to record such 
provision as to time, and the road 
was completed by a later date, a sub- 
sequent amendment of the record by 
inserting the condition as to time 
within which the road must be com- 
pleted will not be allowed to defeat 
the railroad’s claim). 

[a] Rule applied.—Where a grant 
of aid provided that one half of the 
bonds should be delivered when the 
first twelve miles of the road had 
been completed, the other one half 
when the remainder of the road had 
been completed, provided the _ sec- 
ond half of the bonds should never 
be delivered unless the road should 
be completed before a certain date, 
upon the grading and bridging of the 
first twelve miles of the road, the 
company became entitled to the first 
installment of the bonds, although 
such grading and bridging was not 
completed until after the date speci- 
fied. State v. Lime, 23 Minn. 521. 

Forfeiture of right to aid granted 
in general see supra §§ 102-104 

85. Green v. Dyersburg, 10 F. Cas. 
No. 5,756, 2 Flipp. 477. 

86. Sellers v. Beaver, 97 Ind. 111; 
State v. Wheadon, 39 Ind. 520; Lowell 
v. Washington County R. Co., 90 Me. 
80, 37 A 869; Farnham v. Benedict, 
107 N. Y. 159, 18 NE 784; Canada At- 
lantic R. Co. v. Ottawa, -12 Ont. A. 
234 [aff 8 Ont. 183, 201]; In re Lon- 


aid have been made shall commence 
the construction of its road within 
one year from the time of the levy of 
the tax therefor, unless additional 
time has been given, the time for 
commencement begins one year from 
the time when the order levying the 
tax is made by the board of county 
commissioners and not from the time 
when the levy is placed on the tax 
Pes tao State v. Wheadon, 39 Ind. 

87. U. S—Grattan Tp. v. Chilton, 
97 Fed. 145, 38 CCA 84. 

Ill.—Chicago, ete. R. Mar- 
Seilles, 84 Ill. 145, 643. 

Ind.—Irwin v. Lowe, 89 Ind. 540. 

La.—W. K. Henderson Iron Works, 
etc., Co. v. Shreveport, 126 La. 255, 
52 S 477. 

Minn.—Birch Cooley v. Minneapolis 
First Nat. Bank, 86 Minn. 385, 90 NW 
789; McManus v. Duluth, ete., R. Co., 
51 Minn. 30, 52 NW 980; De Graff v. 
St. Paul, ete., R.*Co., 23 Minn. 144; 
Hodgman v. St. Paul, ete., R. Co., 23 
Minn. 1538. 

N. H.—Manchester, ete., R. Co. v. 
Keene, 62 N. H. 81. 

W. Va.—West Virginia, ete., R. Co. 
v. Harrison County Ct., 47 W. Va. 273, 
34 SE 786. 

Ont.—Canada Atlantic R. Co. v. Ot- 
tawa, 12 Ont. A. 234 [aff 8 Ont. 183, 
201]; Luther v. Wood, 19 Grant Ch. 
348; Brock Tp. v. Toronto, ete, R. 
Col, 17, GrantyeChy 425s. In re. Eamil= 
ton; eten uk. Cosson ClO weba oo. 

88. West Virginia, ete., R. Co. v. 
Harrison, County, Ct.,)47 W.Va. 273- 
34 SE 786. 

89. Peo. v. Holden, 82 Ill. 93. 

90. Memphis, etc., R. Co. v. Thomp- 
son. 24 Kan. 170. 

91. McManus v. Duluth, ete, R. 
Co., 51 Minn. 30, 52 NW 980. 

92. See statutory provisions. 

93. McManus v. Duluth, ete., 
Co., 51 Minn. 30, 52 NW. 980. 


Conv. 


Re 
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seribed.°* 

‘What constitutes commencement of construction. 
The commencement of work upon the railroad, with- 
in the requirements of conditions as to the time there- 
of, means the time of beginning the work of con- 
struction,®® and not the acquirement of the right of 
way,’® or the letting of contracts for the construc- 
tion of the road.®? 

[§ 109] (3) Location of Railroad, Offices, Sta- 
tions, and Stops.°® In accordance with the general 
rules relating to the performance of conditions at- 
tached to a grant of public aid,®® a railroad company 
is entitled to the benefit of such a°grant only upon 
complying with any condition thereto attached rela- 
tive to the location of its railroad: or the establish- 
ment and maintenance of offices,” stations,? and re- 
pair shops and roundhouses,* unless performance of 
such conditions has been waived,® or unless the 
change in location is authorized by law® or was con- 
templated by the municipality or county when it 
made its subseription.* Substantial performance of 
such conditions, however, is ordinarily sufficient ;* 


so where the road is completed and accomplishes © 


the main purposes of the grant, in making connec- 
tion between designated points, inconsiderable chang- 
es made by the company in the route originally pro- 
posed,® such as alterations in the line of the road 
which do not change the terminal points, nor ma- 
terially affect the general route,® do not deprive 
the company of the right to the aid granted. 
survey ofa line of a railroad before voting a tax to 
aid in its construction does not constitute a represen- 
tation as to the location of the line of the road which 
is binding upon the company or upon which a tax- 
payer is authorized to rely;*+ and the fact that 
there is some deviation from the original route as 
set forth in the company’s articles of incorporation 


94. Nixon vy. Campbell, 106 Ind. ]in. 
47, 4 NE 296, 7 NE 258; Marion Coun- 
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The 


Alvis v. Whitney, 43 Ind. 83. 
Grant conditioned on actual con- 


does not disentitle the company to the aid where it 
does not appear that the location of the road upon 
such route is a condition upon which the aid was 
erantea.1? But where at the time of submitting such 
proposition the route of such road was located, it 
will be presumed, in the absence of proof to the con- 
trary, that such location was a part of the proposi- 
tion,1* and so if after the vote is taken the location 
is changed to a route materially different from the 
original one, the right to such aid is lost.*4 

[§ 110] (4) Amount or Value of Work Done. 
Under a condition attached to a grant of publie aid 
requiring the railroad company to do work on the 
railroad equal in value to the amount of aid granted, 
earth work is not alone to be included in determin- 
ing whether or not such condition has been comphed 
with,+® but all the work that enters into the construc- 
tion of the roadbed complete for the transportation 
of cars may be included.t® Substantial perform- 
ance of such a condition is necessary, as in the case 
of every other condition attached to such grants,!* 
to entitle the company to the aid granted;'® but 
although a eompany does not expend a sum sufficient 
to entitle it to the whole aid granted it may be enti- 
tled to collect the part earned in satisfaction of the 
whole.?® : 

[§ 111] (5) Expenditure of Aid. Where a grant 
of public aid to:a railroad company is by its terms 
made for a designated purpose or to be expended in 
a prescribed manner, the aid must be expended by 
the company in the manner preseribed,?° and must 
be applied on such part of the railroad as the grant 
may designate.*?_ When the condition is that the 
aid shall be expended at a particular place or for 
particular purposes “if necessary,” the company is 
bound to exercise reasonable judgment as to such 
necessity,?* and is at liberty to use any surplus re- 


quent act a change of route of the 
road is authorized which would leave 


ty v. Center Tp.,/105 Ind. 422, 2 NE 
368, 7 NE 189 [crit Indianapolis, etc., 
R. Co. v. Tyston County, 70 Ind. 385]; 
Sellers v. Beaver, 97 Ind. 111. 


95. State v. Wheadon, 39 Ind. 520. 

96. State v. Wheadon, supra. 

97. State v. Wheadon, supra. 

98. Contracts as to location see 
infra §§ 144-149. ' 

99. See supra § 106. 


Jen Ui S.—_Pomptont +Tp. \v.. ‘Cooper 
Union, 101 U. S. 196, 25 Li. ed. 303. 

Me.—Bucksport, ete, R. Co. v. 
Brewer, 67 Me. 295. ; 

Minn.—Winona v. Thompson, 24 
Minn. 199; McRoberts v. Southern 
Minn. R. Co., 18 Minn. 108. 

Mo.—State v. Daviess County Ct., 
64 Mo. 30. 

Nebr.—Midland Tp. v. Gage County, 
37 Nebr. 582, 56 NW 317. 

N. Y.—Oswego County Sav. Bank 
v. Genoa, 66 App. Div. 330, 72 NYS 
786 [aff 28 Misc. 71, 59 NYS 829, and 
aff 172 N. Y. 635, 65 NE 1120]. 

Tenn.—State v. Morristown, 93 
Tenn. 239, 24 SW 13. 

Wis.—Platteville v. Galena, etc., R. 
@o., 43° Wis. 498. 

Ont.—In re Stratford, etc., R. Co., 
Sone OV @..B.ciilic,w1A 0. 

[a] Construction through county 
or township subsequently enlarged.— 
Where it is apparent from a grant 
that the road should be constructed 
through a certain township or coun- 
ty as it was when the vote of the aid 
was taken, the right to such aid is for- 
feited by constructing the road mere- 
ly through other territory subsequent- 
ly annexed thereto or included there- 


struction to or between designated 
points see supra § 107. 

2. Alvis v. Whitney, 43 Ind. 83; 
State v. Minneapolis, 32 Minn. 501, 21 
NW 722; International, etc., R. Co. v. 
Anderson County, (Tex. Civ. A.) 174 
SW 305 [aff 246 U. S. 424, 38 SCt 370, 
62 L, ed. 807]; Whitby v. Grand Trunk 
R. Co., 1 Ont. L. 480 [rev 32 Ont, 99]. 

3. Ark.—Fayetteville Wagon, etc., 
ea Kenefick Constr. Co., 88 SW 

031. 

Iowa.—Whitney v. Chicago, etc., R. 
Co.,, 133 Iowa 508, 110 NW 912; Mc- 
oon etc., R. Co. v. Foley, 38-Iowa 

Nebr.—Townsend v. Lamb, 14 Nebr. 
324, 15 NW 727. 

Can.—Bickford v. Chatham, 16 Can. 
SV'CP235 athel4Onty Aw 3248 

Ont.—Wallace Tp. v. Great Western 
R. Co., 3 Ont. A. 44 faff 25 Grant Ch. 
86]; St. Mary’s, etc., R. Co. v. West 
Zorra, 2°OntWN 455, 17 OntWR 957. 

4. Bradley-Ramsay Lumber Co. v. 
Perkins, 109 La. 317, 33 S 351; Toron- 
to v. Ontario, etc., R. Co., 22 Ont. 344. 

5. Bucksport, etc., R. Co. v. Brew- 
er, 67 Me. 295; Stewart v. Little Mi- 
amisR. Cojer4 One 353. 

6. Lowell v. Washington County 
R. Co., 90 Me. 80, 37 A 869. Compare 
Columbus v. Dennison, 69 Fed. 58, 16 
CCA 125 [certiorari den 163 U.S. 695 
mem, 16 SCt 1203 mem, 41 L. ed. 314] 
(holding that, where the road is ac- 
tually built in accordance with the 
conditions of the subscription, the 
validity of bonds donated to the com- 
pany under such subscription is not 
affected by the fact that by a subse- 


the city off the line of the road). 

7. Linch v. Eastern, ete., R. Co., 
57 Wis; 480, 15 NW 748, 825. 

8. See cases infra notes 9, 10. 

9. Stockton, ete., R. Co. v. Stock- 
ton, 51 Cal. 328; Marion County v.: 
Center Tp., 105 Ind. 422, 2 NE 368, 7 
NE 189. 

10. Marion County v. Center Tp., 
supra. 

11. Merrill v. Welsher, 50 Iowa 61. 

12. Cantillon v. Dubuque, etc., R. 
Co., 78 Iowa 48, 42 NW 613, 5 LRA 
776; Lowell v. Washington County 
R. Co., 90 Me. 80, 37 A 869. 

13. Ravenswood, etc.,, R. Co. v. 
Ravenswood, 41 W. Va. 732, 24 SE 
597, 56 AmSR. 906. 

14. Lawson v. Opelousas, etc, R. 
Co., 129 La. 649, 56 S 625; Ravens- 
wood, etc., R. Co. v. Ravenswood, 41 
W. Va. 732, 24 SE 597, 56 AmSR 906. 

15. Illinois Midland R. Co. v. Bar- 
Sh sD Biss 

16. Illinois Midland R. Co. v. Bar- 
nett, supra. 

See supra § 106. 

18. Peo. v. Waynesville, 88 Ill. 
Casady v. Lowry, 49 Iowa 523. 
y Barner vy. Bayless, 134 Ind. 600, 
33 NE 907, 34 NE 502; Biddlecom v. 
Newton, 13 Hun (N. Y.) 582; Brock- 


heane v. Sherwood, 7 Grant Ch. (Ont.) 


21. Peo. v. Morgan, 65 Barb. (N. 
Y.) 473, 1 Thomps. & C. 101 [rev on 
other grounds 55 N. Y. 587]; Port 
Dover, ete., R. Co. v. Grey, 36 U: C. 
Q. B. (Ont.), 425. 

22. Marion County v. Louisville, 
etc., R. Co., 78 SW 437, 25 KyL 1600. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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maining for other purposes.?* Except where so pro- 
vided in the grant or by general statute,?* however, 
it is not necessary that aid granted by a county or 
other municipal corporation be expended within the 
_ territorial limits thereof.?° 

[§ 112] ¢. Delivery of Stock to Municipality or 
Taxpayers. In some jurisdictions statutes provide 
for or permit subscriptions to be made by the state, 
counties, or other municipal corporations to the stock 
of a railroad company, to aid in the establishment 
and construction of its railroad, and direct the de- 
livery of stock so subscribed to such publie corpo- 
ration or to the taxpayers thereof.2° Where such 
a subseription is made, the company has no right to 
the value of the aid as a donation,** but must ex- 
change therefor its stock in such manner, to such 
persons, and upon such terms as may be prescribed 
by the subscription or the statute authorizing it,?® 
whereupon the municipality or taxpayer to whom 
stock is delivered becomes a stockholder of the com- 
pany, with all the rights, privileges, and liabilities 
of other stockholders.?® A provision in a railroad 
company’s charter that a certain percentage of its 
stock shall be paid in cash does not apply to public 
aid extended to the company.*° 


[§ 113] d. Payment of Interest and Securities or: 


Repayment of Aid.*! | The liability of a railroad 
company to pay interest on securities issued or in- 
dorsed by a state, county, or other municipal corpo- 
ration in its aid,?? or to pay or redeem such securi- 
ties or repay other aid loaned,?* and the time** and 
mode, manner, and terms®® of such payment or repay- 
ment, depend upon the terms of the statute or grant 
under which such securities were so issued or in- 


23. Marion County v. Louisville, 

eer is CO. wsUpra. as security, the 
24. Lamb v. Anderson, 54 Iowa 190, 

3 NW 416, 6 NW 268; Merrill v. 
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a railroad, taking a mortgage thereon i that all deficiencies 
railroad company 
agreeing to pay a certain rate of in- 
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dorsed or the aid granted,?* although even where 
there is no express covenant by the railroad company 
receiving such securities or aid to repay the amount, 
thereof, there may be implied from the statute and, 
the acceptance of the aid an absolute promise of 
repayment.** But the publie corporation cannot be 
compelled to accept payment before maturity,’* 
nor can the railroad company make the payihens in 
a manner not contemplated by the statute.*® Under 
some statutes, if a railroad company fails to pay such 
securities when due, the municipality issuing them 
may take possession of the road,*® provided it does 
so in the manner prescribed by the statute.*+ 

[§ 114] 8. Enforcement of Grant. Where a state, 
county, or other municipal corporation has made a 
erant of money to a railroad company out of the 
general public funds, or moneys granted have been 
mingled with the general funds, an ordinary action 
at law may be maintained by the company entitled 
to the benefit of such grant to recover the amount 
thereof,*? although no such action. les where the 
moneys granted are held in the treasury as a sepa- 
rate and distinet fund,*? nor where the aid granted 
consists in bonds rather than money;** and it has 
been held that a municipal ordinanee or by-law grant- 
ing a monetary bonus is of the nature of a contract 
with a railroad company so that it may maintain an 
action of debt on the ordinance.*® Where a bill in 
equity has been instituted to enjoin the issuance of 
bonds granted in aid of a railroad company, the 
company may maintain a eross bill to enforce their 
issuance;*® but ordinarily proceedings in equity to: 
compel the issuance of bonds will not lie,*7 and the 


in construction 
should be supplied; and the company 
having obtained the bonds, and agreed 


Welsher, 50 Iowa 61; Atchison, etc., 
R. Co. v. Phillips County, 25 Kan. 261; 
Peo. v. Morgan, 65 Barb. (N. Y.) 4738, 
1 Thomps. & C. 101 [rev on other 
grounds 55 N..Y. 587]. 


25. Brocaw y. Gibson County, 73. 
Ind. 543. 
26. See statutory provisions. 


27. Hamilton County v. State, 115 
Ind. 64, 4 NE 589, 17 NE 855. 

28. Pittsburg, etc., R. Co. v. Alle- 
gheny County. 79 Pa. 210. 

29. Louisville, ete., R. Co. v. Hart 
County, 116 Ky. 186, 75 SW 288, 77 
SW 361, 25 KyL 1152’ Pittsburg; etc., 
aa Co. v. Allegheny County, 79 Pa. 
10. 

Rights. and liabilities of stockhold- 
ers: 

Generally see supra § 31. 

eae and taxpayers see Counties 
306. 

Municipal corporations see Municipal 

Corporations § 4108 


30. Austin v. Gulf, etce., R. Co., 45 
Tex. 234. 
31. Indemnity or security for aid 


granted see supra § 97 
32. See cases infra this note. 
[a] Under Pacific Railroad Act 


(1862) § 6, providing for the issue, 


of bonds by the government to pay 
for the construction of the road, re- 
quiring the company to pay the bonds 
at maturity, and to allow the govern- 
ment to retain compensation due the 
company for transportation and to 
apply it on the bonds ‘‘and interest,” 
and to pay to the government five per 
cent of the net earnings to be applied 
on bonds “and interest,” the com- 
pany cannot be required to pay the in- 
terest before the mon tuelty of the 
bonds. U.S. v. Union Pac. R. Co., 91 
U. S. 72, 23 L.. ed. 224. 

[b] Estoppel. —Where a municipal 
corporation issued its bonds in aid of 


terest into the city treasury at cer- 
tain times, and subsequently congress, 
by the two acts of 1862 and 1864 (12 U. 
Si Styiat e469 nls Nes. «Stat i. 
284), imposed a tax of three per 
cent upon all sums of money due by 
railroad companies, requiring them to 
withhold such tax from their pay- 
ments and providing that payment 
over to the United States should op- 
erate as a discharge from the credi- 
tors to the amount of the tax, etce., 
and the company, after notifying the 
city and formally protesting against 
the collection of the tax, paid it, and 
withheld that amount from the in- 
terest it had agreed to pay into the 
city treasury, and the city neglected 
to test the legality of the tax after 
notice from the company of the de- 
mands made by the United States, it 
cannot recover the amount from the 
railroad company. Baltimore v. Balti- 
more; etce.;; Re\Co., 10° Wall, CU."S,) 
5438, 19 L. ed. 1043. , 

Soe PUPS ee, DeVere Pat. it 6 tCss 
a7 99 U. S. 460, 25 L. ed. 29%; U. S. 

Kansas Pac. R. Coreg oa Ona. "455, 25 
te ed. 289; Mobile, ete., R. Co. v. State, 
29. Alan 573. 

84). 4S. v. Central Pac. R. Co. 99 
U. S. 449, 25 L. ed. 287; Union Pac. 
Tu CO se 0S SH 99 U. S. 402, 25 L. ed. 
274 [rev 13 Ct. CL AO LA LULAS seven Otis 
ion) bac. F.Co., 9 U- Ss. U2eecomiu wes 
224. 

[a] ‘Completion of road. —Within 
the meaning of the act of July 1, 1862 
providing that the Union Pacific Rail- 
road shall make a payment of five per 
cent of its net earnings after the road 
is completed, the road was completed 
when it was reported, and the presi- 
dent of the United States accepted it 
as completed for the purpose of issu- 
ing the bonds provided for by such 
act, although the acceptance was pro- 
visional, and security was required 


in regard to the security, was. es- 
topped from denying that the road 
was then completed U.S. v. Central 
Pac« Re Co. 99 Was: 449, 25 L. ed. 287; 
Union Pac. R. Go. v. U. Sep99S Ge s! 
402, 25 L. ed. 274. 

35. _U. S.—Rolston vy. Crittenden, 
120 U. S. 390, 7 SCt 599, 30 L. ed. 721 
[mod 10 Fed. 254,°3 McCrary 33215 


U. S. v. Central Pac. R. Coy TES TURES 
235, 6 SCt 10388, 30 L. ed. 173; Union 
Pac. ReiCo; va UeesS:, (99 UF Sie 100 ees 


L. ed. 496; U.S. v. Stanford, 69 Fed. 
25 [aff 70 Fed. 346, 17 CCA 143 (aff 
TELLUS AL KG Sct 576, 40 L. ed. 
751)]; Vose v. Florida R. Co., 28 F. 
Cas. No. 17,007; Union Rac. R. Co. v. 
UrsS LEI CtEHElAs53. 

Ala.—Tennessee, ResiCowswe 
Moore, 36 Ala. 371. 

Me.—Lincoln Nat. Bank v. Portland, 
82 Me. 99, 19 A 102. 

Mass.—Hannibal, ete. R. Co. v. 
Bartlett, 123 Mass. 15. 

N. C.—Raleigh, ete., Air-Line R. Co 
v. Jenkins, 68 N. C. 499. 

36. See statutory provisions. 


37. U.°S..vi Stanford, 69. Fed.)25 
Lee ogee S. 412, 16 SCt 576, 40 L. ed. 


etey 


38. Portland vy. Atlantic, ete., R. 
Co., 74 Me. 241. 

39. Portland v. Atlantic, ete, R- 
Co., supra. 

40. Bath v. Miller, 51 Me. 341. 

41. Bath v. Miller, supra. 

42. Merrill v. Marshall County, 74 
Iowa 24, 36 NW 778. 

43. Merrill v. Marshall County, su- 


pra, (semble). 

44. Smith v. Bourbon County, 127 
U.S. 105, 8 SCt 1043, 32 :L. ed. 73. 

.45. Grand Junction R. Co. v. Pe- 
terborough County, 8 Can. S. C. 76 [aff 
6 Ont. A. 339]. 

46. Chicago, ete., R. Co. v. Mallory, 
101 Til. 5838. 

47. Smith v. Bourbon County, 127 
U. S. 105, 8 SCt 1043, 32 L. ed. 73. 
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proper remedy is by writ of mandamus,*® under the 
general rule that a corporation having a clear right 
to public aid under a statute may enforce it by man- 
damus.*? 

{[§ 115] 9. Grants of Aid by Federal Govern- 
ment.°° Grants of public aid to railroad companies 
by loaning money, bonds, or credit, or granting pub- 
lic lands, have been made in some eases by the Unit- 
ed States, through acts of congress, as in the case 
of the “Pacific Railroad Act,”®! the rights and la- 
bilities of the parties under such grants being con- 
trolled by the terms of such acts.°? Thus, under 
the “Pacific Railroad Acts,” it has been held that the 
grants made by such acts to the Central Pacifie Rail- 
road Company were precisely the same in character 
and amount as those made to the Union Pacifie;°® 
that the Union Pacifie was under an obligation to 
build and operate a telegraph line along its right 
of way,’* and to transport mail, passengers, sup- 
plies, ete., for the government at a fair and reasona- 
ble rate not to exceed that paid by private parties 
for the same kind of service,®® a certain portion of 
such compensation to be applied on the government 
bonds and interest;°° that a certain per cent of the 
net earnings of the road should be applied to the 
payment of bonds and interest;°7 that the United 
States has no claim against the stockholders of the 
Central Pacifie on account of the aid bonds issued 
to that company;°* that under such acts the United 
States sustains two distinct relations to the Union 
Pacific Railroad Company, namely, that of the gov- 
ernment creating it and exercising legislative and 
visitatorial powers, and that growing out of the con- 
tract contained in the charter and its amendment;°® 
but that it did not thereby become a trustee vested 
with power to enforce the proper use of the property 


48. Smith v. Bourbon County, su- 


pra. , 5 
49. See Mandamus § 3889. 56) Union eact Ry (Cony, sO. as: Lo 
50. Grants of public lands to rail- | Ct. Cl. 548 (under the acts of July 1, 


road companies see Public Lands §§ 
311-446. 
L2GURS Stato 489 e ao Oia. 
St. at L. 356. 
Construction.—The act of con- 
1862, incorporating 


[a] 
the Union Pacific Railroad Company | ny’s; 
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picker of mails see Post Office § 


1862, and July 2, 1864, providing that 
one half of such earnings shall be re- 
tained and applied on the bonds, if 
the earnings thus designated exceed 
the advances for interest on the bonds, 
the loss ad interim will be the compa- 
if they fall short of such ad- 


- tions®!—1, In General. 


[§§ 114-117 


and franchises granted for the benefit of the pub- 
lie, since ‘there were no cestuis que trust.®° 

[§ 116] B. Private Subscriptions and Contribu- 
Publie aid may be extended 
to a railroad company not merely by way of grant by 
a state, county, or other municipal corporation, © 
but also by voluntary subscriptions or contributions 
by private persons.°* Such a subscription or contri- 
bution, made merely for the purpose of aiding the 
company and not in exchange for stock, is not sub- 
ject to statutory provisions relating to subseriptions 
to stock of the company.®* 

[§ 117] 2. Validity of Subscription or Promise 
To Contribute. In general, the validity of a sub-. 
seription or promise to contribute to a railroad com- 
pany for the purpose of aiding in the construction 
of its road is governed by the rules applicable to 
other subseriptions.®® Such a subseription or prom- 
ise may validly be made conditional upon the con- 
struction of a railroad to a specified place or along 
a specified route,®°® or within a prescribed time,°? 
or the location of a station at a specified point,®* or 
the completion and operation of the road.°® The 
contract of each subscriber is ordinarily separate 
and distinct from the contracts of other subserib- 
ers;*° and a condition annexed to one subseriber’s 
signature i is in no wise affected by the fact that other 
subseribers annex different conditions to their sig- 
natures.‘ Where a railroad company, in reliance 
upon a subscription, has fulfilled the conditions there- 
of, the subseribers cannot be heard to say that the 
company had no power to accept or to become a par- 
ty to the subseription agreement,’? or to claim want 
or Inadequacy of consideration for the contract.7? 
The fact that a company was already organized to 
build the railroad at the time the subscription was 

61. Private subscriptions general- 
ly see Subscriptions [37 Cyc 481]. 


Subscriptions to stock of railroad 
eomneey in general see supra §§ 27— 


62. See supra § 96-115. 
63. See infra §§ 117-121. 
64. Wright v. Irwin, 35 Mich. 347. 


Stock subscriptions generally see 
supra §§ 27-30. 
65. See cases infra notes 66-81. 


gress of July 1, 

and pledging the support of the gov- 
ernment, embodies in itself both a 
charter and a compact; and those pro- 
visions which bind the government to 
do something and cause distinct obli- 
gations upon it and make it take a 
financial part in the enterprise are 
something distinct from a charter and 
are to be liberally construed. Union 
Paice; Re Co. vo U. Si) 100 Ct. Clr 548: 

52. See case infra this note; and 
infra notes 53-60 

{a] State corporations accepting 
the provisions of the Pacific railroad 
acts are subject to all the provisions 
thereof. Western ‘Union Tel. Co. v. 
Union Pac. R. Co., 3 Fed. 721, 1 Mc- 
Crary 581. 

5S), Uc Sav. Stanford, 69) Meds 725 
Pate sL6N Wii Si 412> 16S Cte576, 408: 
ed. 751]. 

54. Western Union Tel. Co. v. Un- 
ion Pac. R. Co., 3 Fed. 721, 1 McCrary 
581. 

55. UnionsPac. R. ‘Co. v. U.S. S817 
We Si7355, 6. SC 772) 29) Li. jed: 920 [aff 
PRU OE KOE HANA E 

[a] Company was entitled only to 
quantum meruit and not to a rate 
to be fixed in the first instance by the 
company within the limits prescribed. 
ntons Pack, Cov. (Wes sUk7. Ure. 
655, 6 SCt 772, 29 L. ed. 920. 

Duty and compensation of land 
grant railroads as to carriage: 

In general see Public Lands § 362. 


vances, the loss’ will be on the gov- 
ernment; and in an action by a com- 
pany for the remainder of its earn- 
ings, the government’s demand for in- 
terest advanced on the fund must be 
asserted by a counterclaim in the na- 
ture of a cross action, and, also, if the 
government could have augmented the 
company’s earnings by furnishing 
more transportation, it cannot set upa 
counterclaim for interest advanced by 
it in such action). 

57.) Unions Pac. Re Conv. aU ne 
CEVCIN tO: 

[a] Words “necessary expenses in 
operating,” within the meaning of the 
Thurman Act of 1878 § il, defining the 
phrase ‘‘net earnings’ as used in the 
act of 1862, extend to the expenses of 
operating the road in accordance with 
the demands of the business coming 
to it, but limit them to such as are 
conducive to that end and exclude 
those that are not. Union Pac. R. Co. 
Se Ofer rAl). (Olina Clix Ale 

Payment of interest and redemption 
of cabttil generally see oe Siishise 


53. S.-vi' Stanford; 161 U.S. 4123 
16 SCt Oe. 40 L. ed. 751 tafe 69 Fed. 
PAA 

59: "Us -S. sv. sUnion ebace Rx Co; 98 


We -S3569, 25 Ey ede 143% 

60. U.S. v. Union Pac. R. Co., su- 
pra. See Hereford R. Co. v. Reg., 24 
Can. S. C. 1 (to some effect under sim- 
ilar statute). 


rs eae see subscriptions [37 Cyc 


66. Missouri Pac. R. Co. v. Tygard, 
84 Mo. 263, 54 AmR 97; Miller v. Gulf, 
CUCE EL: Co., 65 Tex. 659; Wood v. 
Grand Valley R. Coy, 51 Can. S. C. 283, 
22 DomLR 614 [dism app 30 Ont. Ti 
44, 5 OntWN 475 (dism app 27 Ont. 
L. 556, 4 OntWN 556, 23 OntWR 664, 
16 DomLR 361, 26 Ont. L. 441, 3 Ont 
hhene oe 22 OntWR 269, 5 DomLR 

67. Missouri Pac. R. Co. v. Tygard, 
84 Mo. 268, 54 AmR 97. 

68. Missouri Paci Conyv.by.cand, 
supra; Kennedy vy. Cotton, 28 Barb. 
(N. ia) 59; Miller v. Gulf, ete.; R. Co., 
65 Tex. 659; Norquay v. Grand Trunk 
Pac: SLOW mete. COs nom tama ago On 
25 DomLR 59, 32 WestLR iSOnEo) West 
SEY, 347. 

9. Ward v. Missouri, etc., R. Co., 
59 Bia. SLD la a aOs 

70. Miller v. Preston, 4 N. M. 314, 
1 JP. 565: -jDarnelltw. doyon), Sie lhex. 
455, 22 SW 304, 960; McFarland v. 
Lyon, 4 Tex. Civ. A. 586, 23 SW 554. 

71. poles v. Preston, 4 N. M. 314, 


72. Chicago, etc., R. Co. v. Derkes, 
103 Ind. 520) 3° NH 239; “Doherty yv. 
Arkansas, etc., R. Co., 5 Ind. T. 537, 82 
SW 899. 

73. Chicago, etc., R. Co. v. Derkes, 
103 Ind. 520, 3 NE 239; Wright v. Ir- 
win, 35 Mich. 347, } 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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made,’* or that without such suubscription the rail- 
road would nevertheless have been built,?® will not 
defeat the promise. An agreement to release sub- 
. seribers in ease public aid shall be voted by a mu- 
nicipality is ineffectual, although such aid is in fact 
voted, where the municipality is without legal au- 
thority to grant such aid.*® 

Committee or agents of subscribers. A committee 
of subscribers representing the whole number in of- 
fering aid to a railroad company, or agents acting 
therein for the subscribers, have only such authority 
as is conferred upon them,’* and cannot go beyond 
their instructions.‘® So a committee or agent au- 
thorized to offer aid upon certain terms has no pow- 
er to bind the subseribers to any other terms,’® and 
the delivery of a subscription other than upon the 
conditions on which such delivery was authorized is 
not binding on the subseribers.*° An agent given 
diseretionary power to make a contract with a rail- 
road company upon such terms as he may deem for 
the best interests of the subscribers has power to bind 
them to furnish depot grounds and a right of way.®? 

[§ 118] 3. Acceptance, Performance, and Breach 
of Conditions—a. In General. A contract of sub- 
scription made in aid of a railroad company becomes 
binding, and the company becomes entitled to the 
money or other aid subscribed, when, and only when, 
it has accepted the contract,®2 and, acting in good 
faith,*? has at least substantially performed all the 
eonditions precedent prescribed therein,®* unless the 
performance of such conditions has been waived,®* 
and, in addition, when it has made a demand for the 
aid, where the contract requires such demand.®® 
Upon the fulfillment by the railroad company of all 
conditions attached to such a subscription, the lia- 
bility of the subscriber or promisor becomes com- 
plete,*’ and he cannot thereafter withdraw his sub- 
seription or repudiate his promise.’® If the com- 
pany fails, however, to comply with such conditions, 
or otherwise breaks the subscription contract, it ean- 
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not hold the subscribers liable thereon,*® even though 
they have derived some benefit from the road as con- 
structed or the work done;®° and in ease of such fail- 
ure or breach a subscriber may withdraw his prom- 
ise,?! and may either treat the contract as terminated 
and sue for damages for its breach,®” or treat it as 
rescinded and recover back money or property which 
he has advanced.°* 5 

Implied condition. A subscription or promise to 
contribute in aid of a proposed railroad is ordinarily 
deemed to be subject to the implied condition that 
the road shall be constructed and operated,®* unless 
the contrary appears from the terms of the subserip- 
tion.°® 

Performance by another company. Where a sub- 
seription or promise to contribute expressly runs to 
the designated railroad company and to its succes- 
sors and assigns, the performance of the conditions 
of the subseription by another company to which 
the original grantee has assigned its franchises and 
property, including such subscription, will enable 
the successor company to enforce the promise in its 
own name,°®® unless the assignor company has failed 
or refused to accept or act upon the contract;®* and 
even in the absence of such express terms any rail- 
road company performing the conditions of the sub- 
scription is ordinarily entitled to the benefit there- 
of,°* provided it derives its title thereto from the 
original company,?® unless it appears that the iden- 
tity of the company to which a subscription is made 
is a material part of the agreement.t But in the 
absence of such a provision, an independent company 
not showing title so derived cannot recover upon 
such a contract unless the subscriber has consented 
to the change.? 

[§ 119] b. Construction, Maintenance, and Equip- 
ment of Railroad.* In accordance with the general 
rules relating to conditions attached to a subserip- 
tion made in aid of a railroad company,‘ in order to 
be entitled to the benefit of such subscription a com- 


74. Stevens v. Corbitt, 33 Mich., R. Co. v. Fitch, 2 Tex. Unrep. Cas.;}5 DomLR 428)]; Norquay v. Grand 
458. 257. Trunk Pac. Town, etc., Co., 9 Alta. L. 
75. Stevens v. Corbitt, supra. fa] Acts not constituting waiver. |190, 25 DomLR 59, 32 WestLR 756, 
76. Swartwout v. Michigan Air |—Where one agrees to subscribe aid |9 WestWkly 347. 
Line R. Co., 24 Mich. 389. to a railroad company on condition 93. Reusens _ v. Mexican Nat. 
77. Darnell v. Lyon, 85 Tex. 455,| that the road shall be constructed on | Constr. Co., 22 Fed. 522, 23 Blatchf. 
22 SW 304, 960 [aff (Civ. A.) 19 SW ]|a particular location and the company |19; Texas, ete, R. Co. v. Fitch, 2 
506]. And see cases infra notes 78—-| maintain a station at the town in| Tex. Unrep. Cas. 257. 
Si which he lives, and afterward, before 94. Stevens v. Corbitt, 33 Mich. 
78. Darnell v. Lyon, 85 Tex. 455,| the construction of the road, agrees | 458. 
22 SW 304, 960 [aff (Civ. A.) 19 SW|that the will pay the railroad com-| 95, Berryman v. Cincinnati South- 
506]. pany five hundred dollars in advance | ern R. Co., 14 Bush (Ky.) 755. 
79. Drover v. Evans, 59 Ind. 454; instead of the amount for which he 96. Smith v. Hollett, 34 Ind. 519; 


Darnell v. Lyon, 85 Tex. 455, 22 SwW 
304, 960 [aff (Civ. A.) 19 SW 506]. 

80. Davenport, ete.) R. - Com -v. 
O’Connor, 40 Iowa 477; Saginaw, etc., 
R. Co. v. Chappell, 56 Mich. 190, 22 
NW 278. 

Liability of committee for funds 
improperly expended see infra § 121. 

81. Cedar Rapids, etc., R. Co. v. 
Stewart, 25 Iowa 115. 

82. Smith v. Davidson, 45 Ind. 396; 
Northern Cent. Michigan, ete., R. Co. 
v. Eslow, 40 Mich. 222. 


88. Miller v. Gulf, etc., R. Co., 65 
Tex. 659. 
84. Cook v. McNaughton, 128 Ind. 


410, 24 NE 361, 28 NE 74; Chicago, 
€tc., R. Covsv. Derkes, 103 Ind. 520, 3 
NE 239) (Springfield) St.. Ro °Co. vy. 
Sleeper, 121 Mass. 29; Michigan Mid- 
land, ete., R. Co. v. ‘Bacon, 33 Mich. 
466; Williams v. Ft. Worth, etc., R. 
Co., 82 Tex. 553, 18 SW 206; "Miller v. 
Guif, ete.) Rs Co., 65 Tex. 659; Texas, 
ete.) IR. Co. Vv. Fitch, 2 "Tex. Unrep. 
Cas. 257. 

85. Crane v. Indiana, etc., R. Co., 
59 Ind. 165; Burlington, etc., R. Co. 
vy. Whitney, 43 Iowa 113; Texas, etc, 


would be liable under the original 
subscription contract, the latter 
agreement does not abrogate the 
former and does not constitute a 
waiver of the conditions contained 
therein. Texas, etc., ‘R.. Co. v. Fitch, 
2° Tex. Unrep. Cas. 257. 


86. Miller v. Gulf, etc., R. Co., 65 
Tex. 659. Zt 

87. Stevens v. Corbitt, 33 Mich. 
458. 

88. Stevens v. Corbitt, supra; 


Buchel v. Lott, (Tex. Civ. A.) 15 SW 
413. 

89. Carlisle v. Terre Haute, 
R. Co., 6 Ind. 316; 
i. Co., 65 Tex. 659. 

90. Carlisle v. Terre Haute, 
R. Cos 6 Ind. 316. . 

91. Michigan Midland, etc., R. Co. 
v. Bacon, 33 Mich. 466. 

92. Reusens Vv. Mexican Nat. 
Constr. Co., 22 Fed. 522, 23 Blatchf. 
19; Wood vy. Grand Valley i Cor bL 
Can. S. C. 283, 22 DomLR 614 [dism 
app 30 Ont. L. 44, 5 OntWN 475 (dism 
appmeiie Ont an 556, 4 OntWN 556, 23 
OntWR 664, 16 DomLR 361, 26 Ont. 
L, 441, 3 OntWN 1356, 22 OntWR 269, 


Tete., 
Miller v. Gulf, etc., 


etc., 


Michigan Midland, 
Bacon, 33 Mich. 466. 

[a] Statement in the assignment 
that the company had abandoned the 
construction of the road does not pre- 
vent a recovery by the assignee. 
Smith v. Hollett, 34 Ind. 519. 

Assignment of subscriptions in gen- 
eral see Subscriptions [87 Cye 496]. 

97. Smith v. Davidson, 45 Ind. 396; 
McFarland v. Lyon, 4 Tex. Civ. A. 586, 
23 SW 554. 

98. Scott City Northern R. Co. v. 
Wilkinson, 91 Kan. 333, 137 P 1193; 
Toledo, etc.,: R. Co. v. Johnson, 55 
Mich. 456, 21 Van Buren 
Div. of Toledo, ete., - 
phear, 54 Mich. 575, 20 NW 590. 

99. Van Buren Div. of Toledo etce., 
R. Co. v. Lamphear, supra. 

Li SeottlCity “NorthernRs, Com ve 
Wilkinson; .9i. Kan. 333,235, 237 oe 
1193. Feit Cye]; Van Buren Div., 
Toledo etc., R. Co. v. Lamphear, 54 
Mich. 575, 20 NW_ 590. 

2. Van Buren Div., etc., R. Co. v. 
Lamphear, supra. 

3. Generally see infra §§ 302-481. 
4. See supra § 118. 
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pany must substantiafly comply with all the condi-: 
tions thereof relative to the construction, mainte- 
nance, and equipment of the road,° such as that 
within a reasonable or specified time, or on or before 
a specified date, the road shall be made ready for 
the operation of trains,® be built and equipped,’ or 
be completed and in operation,® or that it shall be 
constructed to a certain place or between certain 
places,® or a train of cars be run between specified 
points.1° Whether such conditions have been com- 
plied with is not a question of law, but purely one 
of fact.11 A condition that the road shall be “com- 
pleted” does not require that the road shall be in 
complete running order and completely equipped for 
receiving, carrying, and discharging passengers and 
freight, but it is sufficient if the road be so far com- 
pleted as to allow trains to be operated thereon ;*? 
and a condition that the road shall be completed and 
put in operation is complied with when it is so far 
completed that it is used and operated for the trans- 
portation of persons and property,!* even though the 
company does not own the rolling stock used in such 
operation. But a condition requiring the con- 
struction of a railroad is not complied with by operat- 
ing over the line of another railroad company under 
a lease?® or running agreement.!® A condition that 
the road shall be equipped means that it shall have 
thereon the necessary engines, cars, and other appli- 
ances for its ordinary use;!7 and a condition that 
it shall be running requires more than the passage of 
one train over the road, where it is in an unfinished 


Sh eurlineton,, ete: “Re Co. tv. 
Whitney, 43 lowa 113; Missouri Pac.| company has become 
R. Co. v. Levy, 17 Mo. A. 501; John-|has abandoned 


son v. College Hill Narrow Gauge R. 
Cog On. & Deel -GReprint) © 466A 03 
CincLBul 410. And see cases infra 


struct the road). 
10. 
328, 12 NE 495; 
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road through the county, where the 
its purpose to con- 


Moore v. Campbell: 


[85 9-199 


state.1® 

[§ 120] c. Location of Road, bermninis and Sta- 
tions.1° In accordance with the general rules relat- 
ing to conditions attached to a subscription made 
in ‘aid of a railroad company,?° a railroad company is 
entitled to the benefit of such a subscription only 
upon complying at least substantially with all of 
the conditions thereof relative to the location of the 
railroad?! and its termini?? and stations;** and 
where a railroad company in consideration of gifts 
or contributions has engaged to lay out its road in 
a specified place, it will not be allowed to change the 
line of its road or do by indirection what is equiva- 
lent thereto without compensation to the contribu- 
tors.24 A condition that a station shall be estab- 
lished requires a station building with the usual and 
necessary facilities and equipment for the conven- 
ience of passengers and the reception of freight,?? 
and is not complied with by erecting a building with- 
out such facilities and without a ticket office, and at 
which trains do not stop except upon signal.?° 
Where the condition is that a station shall be built 
within a specified distance of a designated point, such 
distance, unless otherwise provided by the terms of 
the subscription, is to be measured in a straight 
line,?? rather than along the traveled route.?® Un- 
dex a subseription contract expressly permitting the 
location of a station to be selected by the company, 
a subseriber cannot refuse payment on the ground 
that at the time he signed the contract it was the in- 
tention to establish the station at a place more advan- 
R._Co. v. Wright, 38 Ind. 64. 

Iowa.—Davenport, ete., R. Co. v. 
O’Connor, 40 Iowa 477. 

Mich.—Michigan Midland, etc., R. 
Co. v. Bacon, 33 Mich. 466. 


insolvent. and 


111 Ind. 


notes 6-10. 


[a] Thus a condition that the 
‘ company complete and put in opera- 
tion a railroad of standard gauge and 
steel rails is not sufficiently complied 
with where part of the road is not 
constructed with steel rails. Mis- 
Sour Pac. R. Co. v. Levy, 17 Mo. A. 

[b] Partial compliance.—Where a 
subscription is payable, one half if 
the road is graded to a certain point 
within a year and one half if com- 
pleted to such point in two years, and 
the road is not graded in the year 
but is completed in two years, the 
latter half of the subscription only 
is collectable, since both provisions 
are conditions precedent to the pay- 
ment and unless each is complied 
with, the company cannot recover the 
amount dependent on both. Johnson 
v. College Hill Narrow Gauge R. Co., 


7 Oh. Dec. (Reprint) 466, 3 CincLBul 
410. 

6. Persinger v. Bevill, 31 Fla. 364, 
12 S 366. 

7% Paris, etc., R. Co. v. Henderson, 
89 Ill. 86. 

8. Ogden v. Kirby, 79 Ill. 555; 
Courtright v. Deeds, 37 Iowa _ 503; 
Sickels v. Anderson, 63 Mich. 421, 30 
NW 78; Toledo, ete., R. Co. v. John- 
son, 55 Mich. 456, 21 NW 888; Mis- 


souri Pac. R. Co. v. Tygard, 84 Mo. 
263, 54 AmR 97. ; 

9. Low v. Studabaker, 110 Ind. 
57, 10 NE 301; Burlington, etc., R. 
Co. Vv. Whitney, 43 Iowa 113; Scott 
County. Northern R. Co. v. Wilkinson, 
Oi Kan. 388137. Ps i193;;s0OuNealen, 
King, 48 N. ©. 517. See Mount Sterl- 
me nCoalwRn Co. Vv. Cox, L0n Keys. Op, 
914 (a subscriber may have~an in- 
junction to restrain collection by a 
railroad company of a subscription 
made to aid in the construction of its 


Indianapolis, etc., KR. 
Co. v. Holmes, 101 Ina. 348; Chicago, 
etc., R. Co. v. Schewe, 45 Iowa 79; 
Davis v. Cobban, 39 Iowa 392; Gard- 
ner v. Walsh, 95 Mich. 505, 55 NW 
355; Pontiac, etc., R. Co. v. King, 68 
Mich. 111, 35 NW 705; Toledo, etc., R. 
oe v. Johnson, 55 Mich. 456, 21 NW 

11. Ogden v. Kirby, 79 Ill. 555. 

12. Ogden vy. Kirby, supra; Jack- 
son v. Stockbridge, 29 Tex. 394, 94 
AmD 290. 

[a] Failure to build depot and 
provide agent.—Such a condition is 
not necessarily uncomplied with, as 
a matter of law, from the facts that 
a depot has not been built nor a sta- 
tion agent appointed at a terminus 
of the road, and proof of such facts 
will not necessarily defeat a recovery 
by the company on the contract of 


eur: Ogden v. Kirby, 79 Ill. 
bys 
Courtright v. Deeds, 37 Iowa 


Tower 
34 Mich. 328. 
; ze Courtright v. Deeds, 37 Iowa 
03. 

15. Brown v. Dibble, 65 Mich. 520, 
32 NW 656. 

Theases generally see infra §§ 496- 
533. 

16. Lawrence v. Smith, 
701, 11 NW 674. 

Traffic “agreements generally see 
infra §§ 534-551. 

17. Paris, etc., R. Co. v. Hender- 
son, 89 Ill. 86. 

18. Paris, ete., R. Co. v. Henderson, 
supra. 

LOS Generally see infra §§ 122-165. 

Power of railroad company to con- 
tract as to location see infra §§ 144- 
149 


v., Detroit,,-ete.,, BR. Co; 


57 Iowa 


20. See supra 118. 
21. Ind.—Crane v. Indiana, etc., 
R. Co., 59 Ind. 165; Evansville, etc., 


Mo.—Hayti Dev. Co. v. Barnes, 216 
SW 733. 

Tex.—Williams v. Ft. Worth, etc., 
R. Co., 82 Tex. 553, 18 SW 206; Gulf, 
ete., R. Co. v. Pittman, ‘4 Tex. Civ. A. 


167, 28 SW 318. 
22. Ogden v. Kirby, 79 Ill. 555. 
fa] Construction of contract.— 


Where a contract of subscription is 
made payable when the road Shall be 
completed and in operation from one 
designated place to another, and it 
appears that there is a large township 
by, the latter name, and also a village 
of the same name which has a well- 
known existence, although not incor- 
porated, the village and not the town- 
ship of that name is meant in-the 


ee ae Ogden=v. Kirby. 79) Ti. 
55. 
23. Ind.—Carlisle v. Terre Haute, 


ete:, R.'Co.,6 Ind. 316: 
Ilowa.—Davenport, ete., R. Co. v. 
O’Connor, 40 Iowa 477; Courtwright v. 
Strickler, 37 Iowa 382; Cedar Falls, 
ete., R. Co. v. Rich, 33 Iowa 113. 
Mo.—Hayti Dev. Co. v. Barnes, 216 
SW 733. 
Oh.—Elder v. Bellaire, ete., R. Co., 
1 Oh. Cir. Ct. 256, 1 Oh. Cir. Dec. 140. 
Tex.—Texas, etc., R. Co. v. Fitch, 2 
Tex. Unrep. Cas. 257. 
Alta.—Norauay v. Grand Trunk 
Pac. Town, etc., Co., 9 Alta. L. 190, 25 
DomLR 59, 32 WestLR 756, 9 


WestWkly 347. 

24. Chapman v. Mad River, etc., R. 
Co., 6 Oh. St. 119, 1 Oh. Dec. (Re- 
print) 565, 10 WestLJ 399. 

25. Port Huron, OlCs RETO, 
Richards, 90 Mich. 577, 51 NW “680. 

26. Port Huron, ete., Re {Comm 
Richards, supra. 

27. Courtwright v. Strickler, 37 
Iowa 382; Missouri Pac. R. Co. v. Ty- 
gard, 84 Mo. 263, 54 AmR 97. 

28. Missouri Pac. R. Co. v. Tygard, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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--tageous to him.?° 


[§ 121] 4. Rights and Liabilities of Parties.*° 


Where particular individuals guarantee the payment 


of subscriptions made by others in aid of a railroad 
company, the company may enforce such subserip- 


tions against the subseribers;** but where certain 
_ persons assume the payment of the specified amount 
to the company and procure subscriptions from oth- 


ers for the purpose of raising money to make such 
payment, such subseribers are not lable to the com- 
-pany and the persons assuming payment can alone 
be sued upon the contract.2?, In an action on a con- 


tract of subscription or a promise to contribute, any 


- competent evidence is admissible to explain the mean- 


ing of the contract and the conditions upon which it 
was made,** but no parol evidence is admissible to 
vary the contract.** Interest on the subseription 
may be recovered if the amount subscribed is not paid 
at the proper time.®® 
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Managing committee of subscribers. The mem- 
bers of a committee of subscribers authorized to hold 
and disburse the subscription fund are not, as to their 
cosubseribers, trustees of such fund so as to require 
them to account as such for its disposition or dis- 
bursement,?® but where they expend the fund in vio-. 
lation of the conditions upon which it was subscribed 
they are liable to stockholders for the amount so 
expended.®? 

Abandonment of railroad. Under some statutes 
so providing, where a railroad is abandoned and no 
reasonable provision is made for traffic between the 
points affected by the abandonment, persons who 
have contributed to its construction are entitled to 
have their contributions refunded, with interest,?* or 
if rights of way have been granted in payment of the 
subscriptions, to have a reconveyance thereof,*®® un- 
less they waive their rights by failing to make proof 
of their claims.*° 


VIII. LOCATION OF ROUTE, TERMINI, STATIONS, DIVISION POINTS, ETC. 
[By Grupert G. Fiyury] 


[§ 122] A. Designation and Determination of Lo- 
cation—1. Main Line—a. In General. The location 
of a railroad consists in the selection and adoption 
of the particular, line or route upon which it is to be 
constructed.41, A mere survey is not a location;#? 
-but to constitute a valid location there must be an 


adoption of a particular line or survey by the com- 
pany itself,** and until it has done so it has no right 
to condemn lands,** nor has the landowner any right 
to recover damages as for a taking of his lands.*? 
The actual construction of the road may operate as 
a definite location thereof ;#° also, there is a valid lo- 


29. Faires v. Cockerill, (Tex. Civ. 
A.) 29 SW 669 [rev on other grounds 
88 Tex. 428, 31 SW 190]. 


30. Upon compliance with or 
preach, of conditions see supra §§ 118— 

Sia JANOME. - Valley, sCO. anv. 
Marsh, 49 Vt. 377. 

32. Tamoille Valley R. Co. Vv. 
Marsh, supra. 

33. Lawrence v. Smith, 57° Iowa 


701, 11 NW 674; 
Oh. Dec. 
914. 
ind. 


Freeman v. Muth, 7 
(Reprint) 555, 3 CincLBul 
Compare Hays v. Branham, 36 
213 (holding that a contract of 


conditional subscription executed by |. 


others than defendant subscriber and 
not connected with his subscription is 
not admissible to show that his sub- 
seription was made upon such con- 
ditions where they are not expressed 


therein). 

* 34. Low v. Studabaker, 110 Ind. 
57, 10 NE 301; Blair v. Buttolph, 72 
Iowa 31, 33 NW 349; Freeman v. 


Muth, 7 Oh. Dec. (Reprint) 555; 3 Cine 
LBul 914. 


rat Stevens _v. Corbitt, 33 Mich. 
36. Faires v. Cockerill, (Civ. A.) 


29 SW 669 [rev on other grounds 88 
Tex. 428, 31 SW 190]. 


37. Gould v. Seney, 9 NYS ’818 
[rev 5 NYS 928]. 

38. Flint, etc., R. Co. v. Rich, 91 
Mich. 293, 51 NW 1001, 105 Mich. 289, 
63 NW 303. 

39. In re Flint; etc., R.Co., 105 


‘Mich. 289, 68 NW 303, 

40. Williams v. Flint, etc., 
116 Mich. 392, 74 NW 641. 

41. Hagner v. Pennsylvania, ete., 
R. Co., 154 Pa. 475, 25 A 1082; Wil- 
lamsport, etc., R. Go. v. Philadelphia, 
etc., Cos, 141 Pa. 407, 21 A. 645, 12 
LRA Syeo: Pittsburgh, etc., RuCon ye 
Com., 101’ Pa. 192; In’ re Buffalo, etc., 
R. Co., 17 Pa. Dist. 70; ‘Chesapeake, 
etc., R. Co. v. Deepwater R. Co., 57 W. 
Va. 641, 50 SE 8990. 

[a] ‘Final location of road is the 
final determination of the place 
where the road is to be built or the 
actual construction of the _ road. 
Kensington R. Co. v. Moore, 115 Md. 
36, 80 A 614, AnnCas1912C 1306. 

tb] Act of location is: (1) An 
appropriation of private property by 
virtue of the right of eminent domain 


aeO.. 


with which the state has invested the 
railroad company, either by the act 
of incorporation or by virtue of gen- 
eral laws. Williamsport, etc., R. Co. 
v. Philadelphia, etc., R. Co., 141 Pa. 
407, 21 A 645, 12 LRA 220. (2) Also 
the act of appropriation. 
Pennsylvania, ete, R. Co., 
475, 25 A 1082; In re Buffalo, etc., ie 
Co., 17 Pa. Dist. 70. 

{[c] Location embraces the start- 
ing point and the terminus as well as 
the transit route between the two. 
Mellen vy. Lansing, 11 Fed. 820, 19 
Blatchf. 512. 

[d]; Successive steps to complete 
the location and vest title to the right 
of way in the railroad company ordi- 
narily are: First, a preliminary en- 
try upon the lands of private owners 
for the purpose of exploration, which 
is made by surveyors and engineers, 
who run or mark out One or more ex- 
perimental lines and report their 
work, with such maps and profiles as 
may be necessary, to the company; 
second, the selection and adoption of 
a line or one of the lines so run as, 
and for the location of, the proposed 
road, which is done by the corpora- 
tion itself and constitutes a fixed and 
definite Jocation, and an appropria- 
tion of the land; third, payment to 
the owner for what is taken and the 
consequences of the taking or securi- 
ty that it shall be made when the 
amount due him is legally ascer~ 
tained. Williamsport, ete., R. Co. v. 
Philadelphia, ete., R. Co., 141 Pa. 407, 
21 A 645, 12 LRA 220 [quot In re Buf- 
falo ete, Roe COnw Lh Pa iste. ON: 

42. Kaufman v. Pittsburg, etc., R. 
Co:!, 210 Pa. 440, 60 A 2; Hagner v. 
Pennsylvania, ete., PC Om 4 alanis 
25 A 1082; Williamsport, etc., R. Co. 
Vv. Philadelphia, eter? R. Coy tahyePa: 
407, 21 A 645, 12 LRA 220; In re Buf- 
falow ete, “Rul Const Pal Dist. 10; 
Milwaukee Light, etc., Co. v. Mil- 
waukee Northern R. Co., 132 Wis. 313, 
112 NW 663. 


43. Ida.—Blackwell Lumber Co. v. 
Empire Mill Co., 29 Ida. 421, 160 P 
265. 


N. M.—Arizona, etc., R. Co. v. Den- 
Wer GLC. CO., 16 N. M. Aree ea i Ey Gl 22 
730 [aff 233 U. s 601, 34 SCt 691, 58 
cede 1111], 

N. C.—Fayetteville St.-R.-Co. v. 


Aberdeen, etc., R. Co., 142 N. C. 423, 
55 SE 345, 9 AnnCas 683. 

Pa.—Kaufman y. Pittsburg, etc., R. 
Co., 210 Pa. 440, 60 A 2; Williams- 
port, ete., R. Co. v. Philadelphia, etce., 
R. Co.3141) Pa.) 407, 240 6455 12) TRA 
220; In re Buffalo, ete., R. Co., 17 Pa. 
Dist... 0. 

W. Va.—Chesapeake, ete., R. Co. v- 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. * 

Wis.—Milwaukee Light, etc., Co. v. 
Milwaukee Northern R. Co., 132 Wis. 
3138, 112 NW 663. ev 

[a] There must be: First, a sur- 
vey and actual staking of the pro- 
posed line upon the ground; second, 
the adoption of such survey by the 
board of directors as its permanent 
line or right of way. Arizona, etc., 
R. Co. v. Denver, etc., R. Co.} 16 N. M. 
281, 117 P 730 faff 233 U.S. 601, 34 
SCt 691, 58 L. ed. 111]. 

[b] Legal location of land by a 
railroad company must be a designa- 
tion by a competent authority of a 
line or route which is bin‘ding up- 
on the company and which fixes its 
liability to the owner for damages 
whether construction follows or not, 
Arthur v. Pennsylvania R. Co., 27 
LegInt (Pa.) 237. 

[ec] When survey not essential.— 
The entry of engineers and a survey 
are to define and mark the line, and 
where it is clearly defined, as by the 
existence of an old roadbed, which is 
entered on and staked out by the 
agents of the company and the route 
so marked is adopted by the directors, 
a survey is not essential. Fayette- 
ville St. R. Co. v. Aberdeen, etc., R. 
oe 142 N. C. 423, 55 SE 345, 9 AnnCas 
683. 

44. Williamsport, ete. R. Co. 
Philadelphia, etc., R. Co., 141 Pa. 407, 
21 A’ 645, 12 LRA 220. 

Filing map, plan, profile, or survey 
as condition precedent to taking of 
property generally see Eminent Do- 
main § 321. 

45. Kaufman v. Pittsburg, etc., R. 
Co., 210 Pa. 440, 60 A 2; Williams- 
port, ete., R. Co. v. Philadelphia, ete., 
Re Go.;/ 141 - Pa; 407, 24 Awe 45 tere 
LRA 220. 

46. Jamestown, etce., Co. 
Jones, 177 U. S. 125, 20 Sct 568. 44 
L. ed. 698. 
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cation whenever the railroad company has adopted 
if the statute so 
provides, filed a map or profile thereof,*® and given 
the required notice to the persons affected,*® although 
actual construction is not begun until years after- 
ward,°® which location invests the railroad company 
with title as against third persons or rival com- 
As against the landowner such location 
invests the railroad company with an inchoate title 
which constitutes an encumbrance upon the title of 
the landowner,®? and gives the company the right to 
proceed to condemn the lands,°* and the landowner 
a right to recover damages,°* although its title as 
against the landowner is not complete until compen- 
sation has been made or secured.°® 
making of a preliminary survey by a railroad com- 
pany does not prevent the owner of the land from 
alienating his title pending the final adoption of 
the line,°® and where the Jand is alienated after pre- 
liminary survey, but before final adoption, the alienee 
having title at the time of such final adoption is the 


a particular line or survey,*’ and, 


panies.°} 


party entitled to damages.°? 


47. Johnston v. Callery, 184 Pa. 
146, 39 A 73; Chesapeake, etc., R. Co. 
v. Deepwater R. Co., 57 W. Va. 641, 
50 SE 890. 

48. See infra § 151. 

49. See infra § 125. 

50. Pittsburgh, etc., R. Co. v. Com., 


LOL Pa, 192: 

51. Rochester, etc., R. Co. v. New 
Mor setCan EO CO. LLOMN, (Ye SLa8 
NE 680; Johnston v. Callery, 184 Pa. 
146, 39 A 73; Williamsport, etc., R. 
Conv ,.Philadelphia; sete; Ra Co 141 
Pa. 407, 21 A 645, 12 LRA 220; Chesa- 


peake, etc., R. Co. v. Deepwater R. 
Co., 57 W. Va. 641, 50 SE 890; Ed- 
monton v. Calgary, ete., R. Co., 53 
Can: S.C. 406, 30 DomLR) 222,22 
CanRCas 182; Reg. v. Canadian Pac. 
R. Co., (Can.) 16 CanRCas 238. 


{a] Proper registration of the lo- 
eation plan of railway approved by 
the board of railway commissioners 
establishes the railway company’s 
seniority over a municipality, at 
points of highways not previously 
dedicated by filing of plans, or used, 
constructed, or accepted by the cor- 
poration. Edmonton y. Calgary R. 
Comsel Gam, iS E.406; 30 DomLR 222, 
22 CanRCas 182. 

[b] Deposit of location plans in 
the appropriate registry offices and 
notice of such deposit gives prior ity 
over a highway subsequently regis- 
tered under the provincial Registry 
Act: Reg. v. Canadian Pac. R. Co., 
(Can.) 16 CanRCas 238. 

Conflicting locations see 
164, 165. 


infra §§ 


52. Rochester, etc., R. Co. v. New 
York, etc., R. Co., 110 N. Y. 128, 17 NE 
680; Jobnston v. Callery, 184 Pa. 146, 
39 A 73; Edmonton v. Calgary, etc., 
R. Co., 53 Can. S. C. 406, 30 DomLR 
222, 22 CanRCas 182. 

[a] By its proceedings the railroad 
impresses upon the land a lien in 
favor of its right to construct, which 
ripens into title through purchase or 
condemnation proceedings. Roches- 
ter, ete, R: Cow vi New York, \etezeR: 


©o,, 110 INI4Y.) 128, 17 NE 680; 
[b] Servitude is fastened upon the 
land. ‘Edmonton vy. Calgary, etc., R. 


Con 53 Can. Stic. .406,-30 DomLR 922, 
22 CanRCas 182. 

53. Johnston v. Callery, 184 Pa. 
146, 39 A 73; Edmonton v. Calgary, 


etc., BRXCo., 53 Can. 8. C. 406, 30 Dom 
LR 222, 22 *CanRCas 182. 

{a] Complete title for railway 
purposes may be wequr edt Edmon- 
ton v. Calgary, etc., €o., 53'Can. Ss. 
(Cre ZG) ey) DomLR 552. 22 CanRCas 
182. 


54. Williamsport, ete, R. Co 
Philadelphia, ete., R. Co., 141 Pa. 497, 
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ing at the same place.** 
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[§ 123] b. Statutory and Charter Provisions.°* 
It is competent for a state to prescribe the route of 
a railroad created by it,°® and in so far as the loca- 
tion of a road is regulated by a statutory or charter 
provision, the company must comply therewith.°° 
may, in the absence of any constitutional or charter 
restrictions as to the length or direction of a rail- 
road, be authorized to construct a read lying en- 
tirely in one county,®! or town or city,°? or having a 
circular or polygonal route beginning and terminat- 
Where the legislature has 
reserved a general power to alter or amend all char- 
ters, it may, after the road has been located, but 
before it is constructed, limit a discretion previously 
vested in the company as to the selection of the 
route and require that it be lecated through a cer- 
Constitutional or statutory provisions 
may require railroads passing within a specified dis- 
tance of certain ‘towns to pass through them,°®® and 
the recovery of a penalty for failure to comply there- 
with may be authorized.®® 


It 


Such provisions, al- 


though mandatory,®* must be reasonably construed.°®* 


21 A 645, 12 LRA 220; Davis v. Titus- 
ville, etc., R. Co., 114 Pa. 308, 6 A 736; 


Pittsburgh, etc., R. Co. v. Com., 101 
Pa. 192. 
{a] Owner or company may, after 


the act of location, proceed at once 
to secure an ascertainment of dam- 
ages. Williamsport, ete, R. Co. v. 
Philadelphia, ete., R. Co., 141 Pa. 407, 
21 A 645, 12 LRA 220. 

55. Johnston v. Callery, 184 Pa. 
146, 39 A 73; Williamsport, etc., R. 
Co. v. Philadelphia, ete., Gos, ark 
Pa. 407, 21 A 645, 12 LRA 220. 

56. In re Buffalo, etc., R. Co., 17 
Pa. Dist. 70. 

57. In re Buffalo, ete, RR. Co:, 
pra. 
58. Certificate of convenience ard 
necessity as determining location of 
road see supra § 10. 


su- 


59. Mobile, vette Rv Co. -v.. Mis= 
sissippi, 210 U. S. 187, 28 Sct 650, 52 
L. ed. 1016. 

60. Mass.—Boston, etc., R. Corp. v. 


Midland R. Co., 1 Gray 340. ‘ 

Minn.—McRoberts v. Southern 
Minnesota R. Co., 18 Minn. 108. 

Mo.—Kansas City Interurban R. 
Co. v. Davis, 197 Mo. 669, 95 SW 881, 
114 AmSR 790. 

N. J.—Stevens v. Erie R. Co., 21 N. 
J. Hq. 259. 

Pa.—Com. v. Franklin Canal Co., 
PW Beevers a lee 

[a] Sufficient compliance with 
statute.—(1) Under a statute author- 
izing a railroad company to locate its 
road “commencing at some conven- 
ient point on the Norfolk County 
railroad . thence through the 
southerly part of Dedham; thence 
through or near the westerly part of 
the towns of Canton and Milton,” a 
location commencing at a point on the 
Norfolk County railroad in South Ded- 
ham, and not departing from that 
road at once, but running northerly 
upon it for more than two miles, and 
then approaching within two hun- 
dred rods of the northwesterly corner 
of Canton, and running near the west- 
erly boundary of Milton, is authorized 
by the statute. Boston, ete., R. Corp. 
v. Midland R. Co., 1 Gray (Mass.) 340. 
(2) Under a statute authorizing the 
construction of a railroad in a city 
from a given point “extending by a 
curved line’’ to another specified point, 
passing over certain streets by suit- 
able bridges, if the general course of 
the route selected is a curve, although 
a small portion thereof taken by it- 
self is straight, the course is a curved 
line within the meaning and applica- 
tion of the statute. Worcester v. 
Railroad Comrs., 113 Mass. 161. 


[b] Designation of townships in 
articles of incorporation.—The fact 
that the charter of a railroad com- 
pany designates the townships 
through which it is to pass does not 
limit the railroad company thereto 
with respect to the county in which 
such townships are situated, where 
there is no statutory requirement for 
the mention of the townships; and it 
may be treated as surplusage and as 
wholly immaterial. Hayes v. Toledo 
Re Cle. Con onOn. CirsiClwNaiSamecue 
26 Oh. Cir. Ct. 395 [aff-70 Oh. St. 425 
mem, 72 NE 1165 mem]. . 


61. State v. Martin, 51 Kan. 462, 
Boe I 
62. Long Branch Comrs. v. West 


End R. Co., 29 N. J. Eq. 566. 
State v. Martin, 51 Kan. 462, 

Collier v. Union 180) (Oho 113 
“96, 83 SW 155. 

64. Macon, eter, ks) Conny. Gipsen, 
Sb’ Gay del iSh 13/552 Arn Sica 5 
(holding that a statute is not un- 
constitutional which requires that, in 
case the company locates its road 
through a certain county within five 
miles of a certain town, it shall 
locate it through such town, particu- 
larly where the additional cost is to 
be paid by the town; and further 
that this right of the legislature is 
not affected by the existence of ex- 
ecutory construction contracts with 
respect to the route already selected). 


65. See constitutional and statu- 
tory provisions. ' 

66. Kansas City, etc. R. Co. v. 
State, (Civ. A.) 155 SW 561 [mod 


106 Tex. 249, 163 SW 582 (writ of 
error dism 241 U. S. 650 mem, 36 SCt 
553\mem, 60 L. ed. 1221 mem)]. 

67. Kansas City, wetes, GRE Cogaws 
State, 106 Tex. 249, 163 Sw 582 [mod 
(Civ. A.) 155 SW. 561 (writ of error 
dism 241 U. S. 650 mem, 36 SCt 553 
mem, 60 L. ed. 1221 mem)]. 

[a] Such provisions are intended 
for the benefit of the public who de- 


sires or is required to visit the coun-, 


ty seat, and. the duty imposed can- 
not be excused or waived by the citi- 
zens of the town. Kansas City, etc., 
R. Co. v. State, 106 Tex. 249, 163 SW 
582 [mod (Civ. A.) 155 SW 561 (writ 
of error dism 241 U. S. 650 mem, 36 
SCt.553 mem, 60 L. ed. 1221 mem)]. 


68. Felton v. Kansas City, ete., R. 
Co., (Tex. Civ. A.) 132 SW 650. 
[a] Natural obstacles of such a 


magnitude as to render the construc- 
tion of the road unreasonable, even 
though not absolutely impossible, 
come with a proviso in the statute 
“unless prevented by natural ob- 
stacles, such as streams, hills, or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| 
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Under a proviso requiring the town or its citizens 
to pay a portion of the expenses incident to the con- 
struction of the road the duty to pay therefor does 
not arise until after the road has been located.®® 
The charter of a railroad will be reasonably con- 
strued so as to carry out its purpose.?° Indefinite 
terms of description as to the route or points along 
it, such as “at,” “near,” “at or near,” and the like, 
should be so construed as to vest in the company a 
reasonable discretion as to the exact location,’? and 
where the terminal points are fixed, indefinite terms 
of direction must be construed with reference there- 
to.7* A provision authorizing a railroad company to 
construct a railroad “along” a river does not au- 
thorize the company to locate it in or upon the riv- 
er,’® but where the company is authorized to locate 


its road through certain towns it need not pass 


through such towns in the order named in the stat- 
ute.7* Under a charter provision authorizing a rail- 
road company to construct its road on the most prac- 
ticable route “passing near” a particular place, it 
may construct the road through such place;*® and 
where two different routes are authorized, the fact 
that a certain place is specified as a necessary inter- 
mediate point on one route does not necessarily pre- 
vent its being made an intermediate point on the 
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railroad company is authorized to construct a rail- 
road between certain points, the route not being 
specifically designated, and to construct a lateral 
road from the main line to an intermediate point, it 
may construct the main line through such point if the 
location is made in good faith and does not show 
an abuse of diseretion.77 An authority to con- 
struct a double track road should be construed to 
mean two tracks essentially upon the same location 
to enable cars to run in opposite directions without 
detention or collision, and not two essentially differ- 
ent routes such as would be oceupied by parallel 
roads.*§ 

[§ 124] c¢. Discretion of Railroad Company.’® 
Where the exact location of a railroad is not pre- 
seribed by a statutory or charter provision, the lo- 
cation between the termini named or within the lim- 
its of the general description given rests in the sound 
discretion of the railroad company,®° subject to any 
restrictions which a municipality may lawfully im- 
pose under statutory authority.*! It may select the 
route which it deems feasible and advantageous.®? 

Location of tunnel railroad. Under the provi- 
sions of the Rapid Transit Act the rapid transit 
commissioners fix and determine the route of a tun- 
nel railroad in New York City.*? 


other if the latter be adopted.?® So, also, where a [§ 125] d. Method of Determination. The loca- 

mountains.” Felton v. Kansas City, 78. Peo. v. New York, etc., R. Co., | etc., R. Co. v: Peru, ete., R. Co., 3 Ind. 

etic. Rk. Co. (Tex. Civ. (Al) 143°SW- | 45° Barb; "CN. YY.) 73; (26 BowPr 44 | 464: 

650, 652. N (holding that this construction is [b] “Most expedient and advan- 
69. Kansas City, etc. R. Co. v.| Particularly applicable where the|tageous” route.—Although a statute 


State, 106 Tex. 249, 163 SW 582 mod 
(Civ. A.) 155'SW 561 (writ of error 
dism 241 U, S. 650 mem, 36 SCt 553 
mem, 60 L. ed. 1221 mem)]. 


70;. .Chicaszo, “ete; RR. Co. v. Me- 
Cooey, 273 Mo. 29, 200 SW 59. 
[a] Railroad charter construed to 


authorize completion of a road to St. 
Louis by construction of a line from 
a connection with a purchased line at 
Hannibal, Missouri. Chicago, etc., R. 
Co. v. McCooey, 273 Mo. 29, 200 SW 
59. 

71. Boston, ete., R. Corp. v. Mid- 
land.) Co) 11..) Graiy: 
Collier v. Union R. Co., 113 Tenn. 96, 
83 SW 155. 

[a] Where route is designated. as 
passing ‘through or near” the west- 
erly part of a certain town, a location 
within about two hundred rods of 
the westerly limits of such town is 
authorized. Boston, etc., R. Corp. v. 
Midland R. Co., 1 Gray (Mass.) 340. 

72. Bridwell v. Gate City Termi- 
nal Co., 127 Ga. 520, 56 SE 624, 10 
LRANS 909. 

{a] Thus, where the charter of a 
railroad company fixed one of its ter- 
mini and described the road to be 
located as running easterly to a point 
at or near the center of the city, but 
in fact a line run due east would not 
enter the city at all, the corporation 
had a discretion to locate the other 
terminus at a point within the city 
at or near its center, and locate its 
line from the initial point to the ter- 
minus so fixed, running in a general 
southeaserly direction. Bridwell v. 
Gate City Terminal Co., 127 Ga. 520, 56 
SE 624, 10 LRANS 909. 

79. Stevens v. Hrie R.'Co., 21 Nvw. 
Eq. 259 (holding that the word 
“along”? will not be construed as 
meaning “upon” unless the context 
clearly shows that it is used in the 
sense of “upon and along”). : 

VA Com. Vv. kutchburs, Ri iCo, es 
Cush. (Mass.) 240. 

75, Hill v.. Southern R. Co., 67 S. 
C. 548, 46 SE 486. 


76. State v. Wilton R. Co., 19 N. 
m2 1. 
77. Bonaparte v.. Camden, etce., R. 


Co., 3 F. Cas. No. 1,617, Baldw. 205. 


(Mass.) 340;]: 


right of granting to other persons or 
corporations an authority to con- 
struct parallel roads was express- 
ly reserved to the legislature by the 
Same statute). 

79. Under statutory and charter 
provisions see supra § 123. 


80. U. S.—Bonapart v. Camden, 
CLCrmmeEus CO: pom HOA Sam NOsele ola 
Baldw. 205. 

I]l1.—Chicago, ete., R. Co. v. Dun- 
bar, 100 Ill. 110. 

Ind.—Newecastle, ete, R. Co. v. 
Peru, .etey Re Co, se ind. 464. 


Mass.—Fall River Iron Works Co. 
v. Old Colony, etce., R. Co., 5 Allen 
221. 

Minn.—Southern Minnesota R. Co. 
v. Stoddard, 6 Minn. 150. 

Mont.—State v. Meagher County 
Tenth Judicial Dist. Ct., 34 Mont. 535, 
88 P 44, 115 AmSR 540. 

N. Y.—Rochester, etc., R. Co. v. 
New York, etc., R. Co., 110 N. Y. 128, 
17 NE 680; Hentz v. Long Island R. 
Co., 13 Barb. 646. But see In re 
lone “Island sR. Co, ‘45. N? Yi. 364 
(where it was said that the partic- 
ular route of the proposed road is 
not left to the discretion of the cor- 
poration, but is to be determined by 
the proceedings and in the manner 
prescribed in the Railroad Act). 

Oh.—Walker v. Mad River, etc., R. 


Co., 8 Oh. 38; Baldwin v. Hillsbor- 
ough, ete, R. Co., 1 Oh. Dec. (Re- 
print) 532, 10 WestLJ 337. 


Or.—Pacific. R., etc., Co: v. Astoria, 
ete, . Co., 53 Or. 247,99 P 1044, 
Pa.—Frankford, ete. Turnp. Co. 
v. Philadelphia, etce., R. Co., 54 Pa. 
345, 98 AmD 708; Com. v. Franklin 
Canal GCo., 21, Pa. 117. 
Tenn.—Tennessee Cent. R. Co. v. 
Campbell, 109 Tenn. 655, 73 SW 112. 
[a] Most direct route.—Where a 
railroad company is authorized to 
construct a road between two desig- 
nated points, no intermediate point 
being named, and different routes 
between said points are equally fea- 
sible, the most direct will be deemed 
to have been contemplated, but where 
there is a difference in the feasibil- 
ity of routes, a reasonable discretion 
must be allowed in the selection of 
the one to be followed. Newcastle, 


authorizes the road to be constructed 
between the terminal points “by such 
route as the said company shall deem 
most expedient and advantageous,” 
this does not authorize the com- 
pany in the location of the road to 
consult merely its own advantage, but 
the advantage of the route as a route 
between the points designated must 


be considered. Com. v. Franklin 
Canal-Co® 2 Parad in. 
[ce] Location across public lands 


or places.—(1) A railroad company 
may, in locating its road between the 
points or along the route authorized, 
locate it across lands belonging to the 
state (Indiana Cent. R.-Co. v. State, 
3 Ind.- 421),. €2)._or across” “public: 
ground’ under control of the legis- 
lature within an unincorporated town 
if not already appropriated to a par- 
ticular public use or a public use with 
which such location would be incon- 
sistent (Chicago, etc., R. Co. v. Joliet, 
(ON Pe 

[d] Courts will not ordinarily con- 
trol exercise of power to determine 
route. Pacific R., etc., Co. v. Astoria, 
étel, KR. Co., 53, Ore 247529 SR ae 

{e] All railroad charters which do 
not directly express the contrary 
must be taken to allow the exercise of 
such a discretion in the location of 
the route as is incident to an ordi- 
nary practical survey of the same, 
made with reference to the nature of 
the country to be passed over, and the 
obstacles to be encountered or avoid- 
ed. Southern Minnesota R. Co. v. 
Stoddard, 6 Minn. 150. 

21. Chicago, ete., R. Co. v: Dunbar, 
100 Ill. 110 (holding, however, that 
the fact that a city has by statute the 
power to provide for the location of 
railroads within its limits is no lim- 
itation upon the right of the rail- 
road company to determine the loca- 
tion of its road, in the absence of any 
POG! by the city relating there- 
oO). 

82. State v. Tenth Judicial Dist. 
Ct., 34 Mont. 535, 88 P 44, 115 AmSR 
540; Pacific R., ete., Co. v. Astoria, 
etc., R: Co., 53 Or. 247, 99 PB. 1044: 

83. Hudson, etc., R. Co. v. Wendel, 
193 N. Y. 166, 85 NE 1020. 
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tion of the route of a railroad must be determined 
by proceedings taken under, and in the manner pro- 
vided by, any statutes governing the subject.°+ As 
a general rule the location of its line is intrusted to 
the company alone,®® the final determination of 
which must be by the corporate act of the company 
itself.5° However, in some jurisdictions it is re- 
quired that the location be approved by the railroad 
commissioners or some other designated board,*’ 
in which ease the action of the board or commission 
will be held invalid if it imposes conditions beyond 
its powers.$® If the statute expressly provides by 
whom and in what manner the company shall act, 
the requirements must be complied with.8® Ordi- 
narily the location should be determined by the di- 
rectors of the company,®® but in the absence of a 
statute so requiring it has been held that the formal 
action of the directors of the company is not es- 
sential to a valid location.°t An engineer cannot 
locate the line.®* In so far as the location is discre- 
tionary with the railroad company,®* the courts will 
not attempt to control or interfere with the exercise 
of such discretion unless it is clearly shown that 
it has been abused;®* nor can persons whose lands 
may be taken or affected by the location selected 


object that a different route might have been adopt- 
84. See statutory provisions; and 
cases infra this note. 
[a] In New York, the location of 


90. Golconda 


erations and policy of the company’’). 
Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 Ill. 


ed,®® unless they are authorized by statute to make 
such objection and have the propriety of the location 
selected reviewed.®® Under a statute providing that 
the location selected by the railroad company shall 
be approved by the court upon view of a jury, the 
company may waive its right to select the location 
in the first instance and permit the jury to do so.*? 
Every presumption in favor of the regularity of pro- 
ceedings whereby a railroad is located should be 
made after a lapse of more than twenty-five years 
during which the railroad was maintained and oper- 
ated without objection.®§ 

[§ 126] e. Remedies and Proceedings.°® Where 
a railroad company is required under its charter or 
by reason of constitutional or statutory provisions. 
to loeate its road so as to pass through a particular 
town or city, such municipality or its citizens,! or 
the state,” has sufficient interest to entitle it to sue 
to compel compliance therewith. The construction 
of a railroad upon an unauthorized location may also 
be enjoined at the suit of a person who will be spe- 
cially injured thereby;? but if the railroad has al- 
ready been constructed the court will not ordinarily 
enjoin the continued operation of trains thereon, 
which would result in inconvenience to the public, 


(N. Y.) 646; Walker v. Mad River, 
ete.,-R. Co., 8 Oh. 38; Memphis, etc., 
R. Co, v. Union R. Co., 116 Tenn. 500, 


the route of a proposed railroad must 
be determined by proceedings taken 
under, and in the manner provided 
by, the General Railroad Act. In re 
Long Island R. Co., 45 N. Y. 364. 
Chicago, etc., R. Co. v. Dun- 
, 100 Ill. 110; New York, etc., R. 
COWV. LOUNS sooukae LTS: 

86. Blackwell Lumber Co. v. Hm- 
pire Mill Co., 29 Ida. 421, 160 P 265; 
Golconda Northern R. Co. v. Gulf 
Lines Connecting R. Co., 265 Ill. 194, 
106 NE 818, AnnCas1916A 833; East 
St. Louis, ete., R. Co. v. Illinois State 
Trust Co., 248 Ill. 559, 94 NE 149; 
Black v. Chicago, ete., R. Co., 243 Ill. 
534, 90 NE 1075; Kaufman v. Pitts- 
burg, etc., R. Co., 210 Pa. 440, 60 A 
2; Williamsport, etc., R. Co. v. Phil- 
adelphia, ete., R. Co., 141 Pa. 407, 21 

_A 645, 12 LRA-:220; Chesapeake, etc., 
R. Co. v. Deepwater R. Co., 57 W. Va. 
641, 50 SE 890. 

[a] Location is a corporate act and 
results only from some definite action 
on the part of the corporation itself. 
Black v. Chicago, etce., R. Co., 243 Ill. 
534, 90 NE 1075. 

87. See statutory provisions. 

SSxeeGrand) Drunikeeaee ie OO. ev. 
Fort William, [1912] A. C. 224, 13 
CanRCas 187 [rev 43 Can. S. C. 412, 
11 CanRCas 271]. 

fa] hus, where the board ordered 
that the location of the railway along 
certain streets in the city of Fort Wil- 
liam be approved in accordance with 
an agreement between appellants and 
the municipal corporation, but subject 
to the condition that appellants shall 
“make full compensation to all per- 
sons interested for all damages sus- 
tained by reason” thereof, the order 
must be rescinded, the power to award 
damages being in respect of construc- 
tion, and not extending to meet the 
case of location. Grand Trunk Pac. 
R. Co. v. Fort William, [1912] A. C. 
224, 13 CanRCas 187 [rev 43 Can. S. C. 
412, J1 CanRCas 271]. 

89. Weidenfeld v. Sugar Run R. 
Co., 48 Fed. 615 (holding that, where 
the statute requires the location to 
be-made by the president and direc- 
tors of the company, the duty cannot 
be delegated to an executive commit- 
tee appointed under the by-laws to 
have “a general supervision of the op- 


194, 106 NE 818, AnnCasl1916A 833; 
Black v. Chicago, etc., R. Co., 2438 
Ill. 534, 90 NE 1075; Kaufman vy. Pitts- 
burg, ete., R. Co., 210 Pa. 440, 60 A 2; 
Williamsport, ete., R. Co. v. Philadel- 
phiaivete.,.. Ras Cot, 21414 Rat 07, lupe: 
645, 21 LRA 220; Chesapeake, etc., R. 
Co. v. Deepwater R. Co., 57 W. Va. 641, 
50 SE 890. 

[a] Action of board of directors in 
locating the railroad need not be in 
any particular form or proved in any 
particular manner, but the location 
may be proved by facts showing an 
approval by the directors. Golconda 
Northern R. Co. v. Gulf Lines Con- 
necting R. Co., 265 Ill. 194, 106 NH 
818, AnnCas1i916A 838. 

91. Tennessee Cent. R. Co. v. 
Campbell, 109 Tenn. 655, 73 SW 112 
(holding that, in the absence of any 
statutory requirement that the loca- 
tion shall be made by the directors 
of the company, a valid location may 
be made by its president vpon the 
recommendation and advice of its gen- 
eral manager and engineers). See 
Bridwell v. Gate City Terminal Co., 
127 Ga. 520, 56 SH 624, 10 LRANS 909 
(which queries right of president, but 
holds that the directors may ratify 
and confirm a location which has been 
previously selected by him). 

92. Blackwell Lumber Co. v. Em- 
pire Mill Co., 29 Ida. 421, 160 P 265; 
East St. Louis, ete., R. Co. v. Illinois 
State Trust Co., 248 Ill. 559, 94 NE 
149; Black v. Chicago, etc., R. Co., 243 
Tll. 534, 90 NE 1075; Williamsport, 
etc., R. Co. v. Philadelphia, ete., R. 
Co., 141 Pa. 407, 21 A 645, 12 LRA 220. 

938. See supra § 124. 

94. U. S.—Bonaparte v. Camden, 
etc., R. Co., 3 F. Cas. No. 1,617, Baldw. 
205. 

Mass.—Fall River Iron Works Co. 
v. Old Colony, ete., R. Co., 5 Allen 221. 

N. Y.—Hentz v. Long Island, etc., R. 
Co., 13 Barb. 646. 

Oh.—Walker v. Mad River, ete., R. 
Co., 8 Oh. 38; Baldwin v. Hillsbor- 
ough, ete., R. Co., 1 Oh. Dec. (Reprint) 
532, 546, 10 WestLJ 337, 356. 

Tenn.—Memphis, ete., R. Co. v. Un- 
ion R. Co., 116 Tenn. 500, 95 SW 1019. 

95. State v. Meagher County, 34 
Mont. 535, 88 P 44, 115 AmSR 540; 
Hentz v. Long Island R. Co., 13 Barb. 


95 SW 1019. 

96. See case infra this note. 

[a] In New York a railroad com- 
pany must file a map of its proposed 
location and give notice thereof to all 
Owners and occupants of lands 
through which it passes, who may 
within fifteen days thereafter apply 
to the court for the appointment of 
commissioners to consider the route 
proposed by the railroad company and 
the substitute therefor proposed by 
the petitioner and determine which 
shall be adopted. Matter of Niagara 
Falls Hydraulic Power, ete., Co., 68 
Hun 391,23 UNYSt3t* [aticl4eu Neve 
669, 39 NID 21); Norton v. Wallkill 
Valley R. Co., 61 Barb. (N. Y.) 476, 
42 HowPr 228 [rev on other grounds 
63 Barb. 77]. 


97. In re Philadelphia, etc., R. Co., 
6 Whart. (Pa.) 25, 36 AmD 202. 
98. U. S. Peg Wood, ete., Co. v. 


pane etc., R. Co., 104 Me. 472, 72 
99. Injunction against unauthor- 
cane location of road see Injunctions § 
1. Macon, etc., R. Co. v. Gibson, 85 
Ga. 1,11 SE 442, 21 AmSR 135; Felton 
v. Kansas City, etc., R. Co., (Tex. Civ. 
A.) 143 SW 650. 

[a] Part of citizens may sue in be- 
half of themselves and all their fellow 
citizens of the town. Macon, etc., R. 
Co. v. Gibson, 85 Ga. 1, 11 SE 442, 21 
AmSR 135. 

{b] Railroad is not exempt as a 
state agency from suit by private citi- 
zens. Felton v. Kansas City, ete., R. 
Co., (Tex. Civ. A.) 143 SW 650. 

2. Kansas City, etc., R. Co. v. State, 
(Civ. A.) 155 SW 561 [mod 106 Tex. 
249, 163 SW 582 (writ of error dism 
241 U. S. 650 mem, 36 SCt 553 mem, 
60 L. ed. 1221 mem)]. 

[a] Thus a state may sue to com- 
pel a railroad company to construct 
its road through a county seat within 
three miles of its line, as required by 
Const. art 10 § 9. Kansas City, etc., 
R. Co. v. State, (Civ. A.) 155 SW 561 
[mod 106 Tex. 249, 163 SW 582 (writ 
of error dism 241 U. S. 650 mem, 36 
SCt 553 mem, 60 L. ed. 1221 mem) ]. 

3.. Stevens v. Erie R: Co.,.21. N. J. 
Eq. 259; Mason v. Brooklyn City, etc., 
R. Co., 35 Barb. (CN. Y.) 373: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


but will leave plaintiff to his action at law.* So, also, 
if the location of the road is not specifically desig- 
nated by the statute or charter the company will not 
be enjoined at the suit of a private landowner from 
constructing its road upon the route selected unless 
it is clearly shown that the discretion of the com- 
pany has been abused, but plaintiff will be left to 
his action at law.° The fact that a railroad company 
has violated a provision of its charter as to the lo- 
cation of its road cannot be set up by a subscriber 
to stock as a defense in an action by the company to 
recover the amount of the subseription.® Under 
the general power of railroad commissions or public 
utility commissions in most jurisdictions to regulate 
railroads,’ the commission has jurisdiction to in- 
vestigate and make an order in a proceeding to com- 
pel a railroad to locate its road through a place 
specified in its charter or provision.2 A’ writ of 
mandamus or mandatory injunction may be em- 
ployed to compel a railroad company to comply with 
constitutional or statutory provisions as to the 
-places through which its road must pass,® even 
though the road has passed the place before suit is 
filed.t° 

Questions of law and fact. The question as to the 
existence of natural obstacles preventing the con- 
struction of a railroad through a specified place is 
one of fact for ‘the jury, as is also the question of 
whether a road is begun at or near a part ticular place 
as required by contract.+? 


a eoeeyeus: v. Hrie R. Co., 21 N. J. | citizens. 
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Judgment. In an action to compel a railroad 
company to locate its line through a specified town, 
a judgment conditioned upon the performance of 
certain acts and requirements by the citizens of the 
town may be granted where by constitutional or 
statutory provisions such matters must be provided 
before the road need be constructed through such 
town.?3 s 

[§ 127] 2. Parallel Roads.14 The mere grant of 
aright to construct a railroad between certain points 
does not prevent the state from subsequently author- 
izing the establishment of another parallel and com- 
peting railroad!® or other mode of transportation,*® 
and no monopoly will be presumed to have been in- 
tended in the enactment of a general law for the for- 
mation of railroad companies.!7 One railroad com- 
pany may, in the absence of any legislation to the 
contrary, be authorized to build a second railroad 
parallel with its own road.1® In some eases the 
construction of parallel railroads within a certain 
distance of an existing railroad is prohibited by the 
charter of the first company,1® or a general statute,?° 
in which case a railroad company which has already 
constructed or located its road may enjoin another 
company from constructing a road within the lm- 
its prohibited by the statute;?1 but exclusive grants 
of this character will be construed strictly and not 
extended further than their terms require.?2 Thus 
it has been held that the prohibition applies only to 
an entire road in itself extending to each point and 


Eq. 
ae Pe otnenaes v. Camden, etce., R. 
Co., 3 F. Cas. No. 1,617, Baldw. 205. 


6. Mississippi, etc., R. Co. v. Cross, 
20 Ark. 443 (where the court said that 
the state might proceed to forfeit the 
franchises or the stockholder might 
sue to enjoin the company from vio- 
lating the provisions as to the route, 
or if the charter was amended so as 
to make a material change in the 
route, he might be released from his 
subscription, but that a violation by 
the company of its charter could not 
be shown in defense of a collateral 
suit). 

7. See supra § 74. 

8. Chicago, etc., R. Co. v. Dough- 
erty, 39 S. D. 147, 163 NW 715. 

[a] Jurisdiction: (1) Depends up- 
on whether under the statute the 
board has or may have authority and 
jurisdiction to make the order. Chi- 
cago, ete., R. Co. v. Dougherty, 39 S. 
D. 147, 163 NW 715. (2) Does not de- 
pend upon evidentiary and collateral 
matters concerning the purpose and 
intent of the charter. Chicago, etc., 
R. Co. v. Dougherty, supra. 

{b] Statement in articles of incor- 
poration of place to and from which 
railroad was to be constructed is ma- 
terial. Chicago, etc., R. Co. v. Dough- 
erty, 39 S. D. 147, 163 NW 715. 

9. Kansas City, etc., R. Co. v. State, 
(Civ. A.) 155 SW 561 [mod 106 Tex. 
249, 163 SW 582 (writ of error dism 
241 U. S. 650 mem, 86 SCt 553 mem, 
.60 Li ed. 1221 mem)]. 

Mandamus against railroads in gen- 
eral see Mandamus §§ 482-495. 

1Omwkansas City, -vetejaiR. 7 Cont. 
State, (Civ. A.) 155 SW 561 [mod 106 
Tex. 249, 163 SW 582 (writ of error 
dism 241 U. S. 650 mem, 386 SCt 553 


mem, 60 L. ed. 1221 mem) ]. 

Ll. Kansas City; sete, > RiCow iv. 
State, supra 

12, Hunt v. Upton, 44 Wash. 124, 
SILP. 56. 

13.4) Kansas ) City, \ete:, oR: “Co. ve 


State, (Civ. A.) 155 SW 561 [mod 106 
Tex. 249, 1683 SW 582 (writ of error 
dism 241 U. 8. 650 mem, 36 SCt 553 
mem, 60 L. ed. 1221 mem) ]. 

{aj Judgment is not against the 


Kansas City, ete., R. Co. v. 
State, (Civ. A.) 155 SW 561 [mod 106 
Tex. 249, 163 SW 582 (writ of error 
dism 241 U. S. 650 mem, 36 SCt 553 
mem, 60 L. ed. 1221 mem) ]. 
i4. Parallelism of roads as affect- 
ing right of companies to: 
Consolidate see infra § 555. 
Contract for control, operation, or use 
see infra § 587. 
Make or take lease see infra § 502. 
Sell or purchase road see infra § 485. 


15. East St. Louis Connecting R. 
Co. v. East St. Louis Union R. Co., 
108 Til. 265. 

16. Lafayette Plankroad Co. v. 


New. Albany, ete., R. Co., 13 Ind. 90, 
74 AmD 246. 

[a] Neither company can claim 
damages merely upon the ground that 
the roads run parallel and mutually 
diminish the business of each other. 
Lafayette Plankroad Co. v. New Al- 
pany, etc., R. Co., 13 Ind. 90,-74 AmD 


{[b] Thus a railroad may be con- 
structed parallel to a plank road. La- 
fayette Plankroad Co. v. New Albany, 
ete., R. Co., 138 Ind. 90, 74 AmD 246. 

17. East St. Louis Connecting R. 
Co. v. Hast St. Louis Union R. Co., 
108 Ill. 265. 

Exclusive and conflicting grants see 
supra § 9 

18. Catawissa R. Co. v. Philadel- 
phiajcete., Re Cojn3 Pa. Dist 110 yi4 
Pa. Co. 280; Memphis, etc., R. Co. v. 
rao R.. Co., 116 Tenn. 500, 95 SW 
1019. Q 

19. Augusta, ete. R. Co. v. Au- 
gusta Southern R. Co., 96 Ga. 562, 
23 SE 501; Michigan Cent. R. Co. v. 
Michigan Southern R. Co., 4 Mich. 361 
(each holding, however, that the pro- 
posed road was not within the prohibi- 
tion of the particular charter provi- 
sion). : 

20. See statutory provisions; 
cases infra this note. 

[a] In Georgia (1) the statute pro- 
vides that, if a railroad is “already 
constructed or route selected and 
chartered” between certain points, 
“the general direction and location” 
of a new railroad between such points 
shall be “at least ten miles from the 
railroad already constructed or laid 


and 


out,” except within ten miles from 
either terminus. Parks Civ. Code An- 
not. (1914) § 2594. (2).A special 


statute (Acts [1915] p 18, amending 
Civ. Code [1910] § 2577), to prevent 
issuance of corporate power to a pri- 
vate company to parallel the tracks 
of a state railroad, is void as viola- 
tive of a _ constitutional provision 
against the enactment of a special 
law in a case for which provision has 
been made by an existing general law. 
Moreteon v. Cook, 146 Ga. 570, 91 SH ~ 


21. Georgia Northern R. Co. v. Tif- 
son ete, JR. Co., 109) Gar wie2, aan 

22. Michigan Cent. R. Co. v. Michi- 
gan Southern R. Co., 4 Mich. 362; 
Wheelwright v. Com., 103 Va. 512, 49 
SE 647. 

[a] Statute providing that no rail- 
road company shall have power to 
construct a railroad ‘‘parallel to the 
line” of a certain railroad will be 
construed as applying only to a road 
which is substantially parallel with 
the entire line of the railroad named, 
and will not prevent the construction 
of a railroad between different points 
which may run parallel with only a 
part of such line. Wheelwright v. 
Com., 103 Va. 512, 49 SE 647. 

[b] In Georgia (1) the rule of 
strict construction applies (Augusta, 
etc., . Co. v. Augusta Southern R. 
Co.,. 96, Ga. 562,238 SRY 501),° (2) and 
the statute (Parks Civ. Code Annot. 
[1914] § 2594) applies only to rail- 
roads between the same _ terminal 
points and does not prevent the con- 
struction of a railroad parallel with 


}a branch of another railroad and 


touching only one terminus of such 
branch (Hawkinsville, ete, R. Co. v. 
Waycross Air-Line R, Co., 114 Ga. 


239, 39 SH 844). (8) also, it applies 
only to railroads chartered by the 
state to act as common carriers, and 
does not prevent a purely private 
corporation, such as a lumber com- 
pany, from constructing a road upon 
its own land, for its own exclusive 
use, parallel with an existing railroad. 
Waycross Air-Line R. Co. v. Soutn- 
ern Pine Co., 111. Ga. 233, 36 SE 641. 
(4) The statute does not prevent the 
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not to a chain or series of railroads one of which 
might reach one of the prohibited points and anoth- 


er the other.?? 


[§ 128] 3. Lateral or Branch 


Switches, Sidings, and Extensions*4—a. Lateral or 
While a railroad 
company has an implied authority to construct such 
switches, turnouts, and sidings as may be necessary 


Branch Roads—(1) In General. 


construction of a parallel road which 
is only about three miles in length, 
within ten miles of a’ railroad al- 
ready constructed. Bridwell v. Gate 
City Terminal Co., 127 Ga. 520, 56 SE 
624, 10 LRANS 909. (5) Under Code 
(1882) § 1689 it was required that the 
construction of the road be finished 
before the prohibition applies so that 
the statute was inapplicable if the 
road was in process of construction. 
Macon, etc., R. Co. v. Macon, etc., R. 
Co. 867 Ga. 83, 13 ‘SH A157. 

23. Michigan Cent. R. Co. v. Mich- 
igan Southern R. Co., 4 Mich. 361. 
Contra Boston, etce., R. Corp. v. Salem, 
ete., R. Co., 2 Gray (Mass.) 1. 

24. Defined see supra § 2. 

Time for construction see infra §§ 
306, 307. 

25. See infra § 305. 

26. Ill.—lLake Shore, etc., R. Co. 
v. Baltimore, etc., R. Co., 149 Ill. 272, 
SHUN E OL ariChicagoniete- atk: * Cos mive 
Wiltse, 116 Ill. 449, 6 NE 49. 

Iowa.—Lower v. Chicago, FUE 
Co., 59 Iowa 563, 138 NW 718. 

Md.—Baltimore, etc., Turnpike Co. 
Me Union R. Co., 35 Md. 224, 6 AmSR 

ON 

Mass.—Brigham v. Agricultural 
Branch R. Co., 1 Allen 316. 

Pa.—Philadelphia, etc., R. Co. v. 
Philadelphia, etc., R. Co., 1 Pa. Dist. 
73; Graff v. Evergreen R. Co., 2 Pa. 
Commb02ie 

Wash.—Biles v. Tacoma, etc., R. Co., 
dD Wiash. 509,932) P7211) 

[a] Statutes not authorizing con- 
struction.—(1) A provision in the 
charter of a railroad company which 
authorizes ‘‘all railroad companies 
upon equal terms, to run their loco- 
motives and cars over the tracks of” 
the railroad chartered does not au- 
thorize such company to construct 
lateral railroads in every direction 
connecting with other railroads (Bal- 
timore, ete., Turnp. Co. v. Union R. 
Con 385 Mas 224) 5s AmSR 7397) 5 2C2) 
and a statute authorizing railroad, 
canal, and slack water navigation 
companies to straighten, widen, and 
otherwise improve their lines, and 
among other things to “make new 
feeders,’ does not authorize a rail- 
road company to build branch rail- 
roads, as the words ‘‘new feeders” 
apply to canal companies only (Phil- 
adelphia, etc., R. Co. v. Philadelphia, 
eteme. (Co... lee ae DISty 73). 

[b] Fact that company might have 
constructed its road through certain 
place between its termini does not 
authorize it after it has located and 
constructed its line, so as to pass 
more than a mile therefrom, to con- 
struct a branch from the road so lo- 
eated to such place. Brigham v. Agri- 
cultural Branch R. Co., 1 Allen 
(Mass.) 316. 

{c] Incorporation of separate com- 
pany.— Where a railroad company has 
no authority to condemn a right of 
way for a lateral line, there is no 
fraud upon landowners in its organ- 
izing another company of its own 
stockholders with such authority, al- 
though it is the intention that the 
road when completed shall be leased 
to the parent company. Lower v. Chi- 
cago, ete., R. ‘Co., 59 Iowa 563, 13 NW 
718. ‘ 

{d] Power to build lateral road, 
if lacking by a railroad company, is 
simply because its articles of incorpo- 
ration do not so provide, expressly, or 
by reasonable implication. Lower y. 


etc., 
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Chicago, ete., R. Co., 59 Iowa 563, 13 
NW 718. 
27. Fla.—Florida, etc. R. Co. v. 
Pensacola, ete., R. Co., 10 Fla. 145. 
Tll.— Newhall v. Galena, etc., R. Co., 
BBS PAE 


Ind.—Cottrell v. Chicago, ete., R. 
Co., 192 Ind. 692, 138 NE 504. 
La.—Morgan’s Louisiana, ete. R 


ete., Co. v. Barton, 51 La. Ann. 1338, 
20S eet. 

Md.—Kenly v. Washington County 
R. Co., 129 Md. 1, 98 A 232; Baltimore, 
etc., R. Co. v. Waters, 105 Md: 396, 66 
A 685, 12 LRANS 326. : 

Mo.—Daylight Inv. Co. v. St. Louis 
Merchants’ Bridge Terminal R. Co., 
L76a SW wi. Atlantic, sete Conuve 
St. Louis, ete., R. Co.,,66 Mo. 228 [rev 
slo, ACNS 15 1s 

Pa.—Volmer’s App., 115 Pa. 166, 8 
A. 223 [att 1 Pa. Covs0lik Duncans vy. 
Pennsylvania R. Co., 7 WklyNC 551. 

Va.—Blanton vy. Richmond, etc., R. 
Co., 86rVa. 618,110 SE 925. 

W. Va.—Wheeling Bridge, ete., R. 
Co. v. Camden Cons. Oil Co., 35 W. Va. 
205, 138 SE 369. 

Can.—Canadian Pac. R. Co. v. James 
Bay R. Co., 36 Can. S. C. 42. 

{a] Construction of statutes.—(1) 
The Florida Internal Improvement 
Act, providing that no branch road 
from a certain railroad shall be made 
until a certain part of the main line 
is complete between two certain plac- 
es, does not prohibit the construction 
of a branch road before the entire line 
of the main road is completed. Flori- 
da, ete., R. Co. v. Pensacola, etc., R. 
Co., 10 Fla. 145. (2) Where a charter 
authorized a railroad company to 
maintain and operate a railroad al- 
ready completed to Morgan City, and 
to continue the road from such place 
to Texas, and the power was given to 
construct such branch roads as the 
directors might deem necessary, the 
power to construct branch roads ap- 
plies not only to the extension au- 
thorized, but also to the road already 
constructed. Morgan’s Louisiana, 
ete., R. Co. v. Barton, 51 La. Ann. 1338, 
36. 8-271. (3) The right given by 
Acts (1826) ec 123 § 14 to a railroad 
company, chartered to construct a 
railroad from the city of Baltimore 
to the Ohio River, to construct later- 
al railroads, in any direction what- 
ever, in connection with such railroad, 
is not, in the absence of anything 
in the charter to that effect, limited 
to construction of branches which 
will be feeders for the port of Balti- 
more; but authorizes the construction 
of a branch from the main line to 
connect with another branch, so as to 
take around the city of Baltimore 
freight going in either direction, and 
not intended for that city. Balti- 
more, etc., R. Co. v. Waters, 105 Md. 
396, 66 A 685, 12 LRANS 326. (4) A 
statute authorizing building by a rail- 
road company of a branch line ex- 
tending to mineral lands containing 
coal, iron, or building stone, author- 
izes a line to a gravel pit. Cottrell 
v. Chicago, ete:; Ri Co, 192 Ind. 692, 
138 NE 504. 

[b] Right of purchasing compa- 
ny.— Where a railroad company which 
is authorized by its charter to con- 
struct lateral or branch roads pur- 
chases another railroad under a stat- 
ute providing that the purchasing 
company shall hold the same under 
the provisions of its own act of in- 
corporation, the purchasing company 
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for the proper operation of the road and conduct of 
its business,2° it cannot construct lateral or branch 
roads without legislative authority.*° 
ity is frequently granted by charter, general statu- 
tory provisions, or city ordinances,?* which often 
contain conditions precedent to the exercise of the 
right that must be complied with,?* and any limita- 
tion as to the length, character, or location of such 


Such author- 


may construct lateral or branch roads 
from the line purchased. Duncan v. 
pepneniveaia, R. Co., 7 WklyNC (Pa.) 

[ec] Subsequent impairment of 
right.—Where a railroad company is 
authorized by its charter to construct 
lateral or branch roads without re- 
striction, and there is no power re- 
served to alter or repeal the charter, 
a subsequent statute prohibiting the 
construction of any railroad within a 
certain territory which is not required 
by the public interest generally, and 
therefore not within the police pow- 
er, is unconstitutional. Baltimore, 
etc., R. Co. v. Waters, 105 Md. 396, 66 
A 685, 12 LRANS 326. 

[dad] Authority by reference to the 
charter powers of another railroad 
may be given. Kenly v. Washington 
County R. Co., 129 Md. 1, 98 A 232. 

{e] Canadian Pacific Railway Com- 
pany has power to construct any 
branch line at any time. Canadian 
Pac. R. Co. v. James, Bay R. Co., 36 
Can. S...C.,42. 


28. U. S.—Memphis v. St. Louis, 
ecg RR. €or, 233" Wed! 75295" 1064CCx 
‘Ala. Arrington v. Savannah, etc., 


R. Co., 95-Ala. 434, 11 S 7. 
Conn.—Shepaug Voting Trust Cas- 
és, 60 "Conn. 15535024 AN 32: 
Va.—Zircle v. Southern R. Co., 102 
Va. 17, 45 SE 802, 102 AmSR 805. ; 
Wash.—Biles v. Tacoma, ete., 
Co., 5 Wash. 509, 32 P°211. 
_ [a] Finding as to public conven- 
ience and necessity.—(1) In Connecti- 
cut the statute requires as a condi- 
tion to the construction of a branch, 
road that it shall first be found by a 
judge of the superior court that the 
public convenience and necessity re- 
quire it. Shepaug Voting Trust Cas- 
és, 60. Conn. (55350 24 VAL 827° se @imBue 
the statute does not apply to or 
abridge any special franchises pre- 
viously granted for the construction 
of branch roads. Hartford, etc., R. 
Co. v. Wagner, 73 Conn. 506, 48 A 218. 
{[b] Necessity for resolution of 
stockholders.—Under the Virginia 
statute of 1897-1898, providing that 
the directors of a railway company 
may construct branch roads not ex- 
ceeding five miles each way in length, 
and, under a resolution adopted in 
general meeting by a two-thirds vote 
of the stockholders, may construct 
branch roads not exceeding twenty 
miles in length, the requirement to 
construct by resolution has no appli- 
cation where the branch road does not 
exceed five miles in length. Zircle v. 
Southern R. Co., 102 Va. 17, 45 SE 802, 
102 AmSR 805. 
_ [ce] Condition incident to “extend- 
ing” a railroad need not be complied 
with in order to authorize the con- 
struction of a branch road under a 
different statute which does not im- 
pose such condition. Vollmer 
Schuylkill River, ete., R. Co., 1 Pa. 
Co. 301 [aff 115 Pa. 166, 8 A 223]. 
{[d] Necessity for action by direc- 
tors.—(1) In Alabama the statute au- 
thorizes the construction of branch 
roads, but their construction must be 
first ordered by a resolution of the 
board of directors and then approved 
by a majority in value of the stock- 
holders. Arrington v. Savannah, etc., 
RR. -Co., U5) Alan 4345 SOS Wee G2) eat 
Washington, the statute provides that 
a railroad - company must, before 
building a branch road, by resolution 


R. 


ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


roads must be observed.?® 
far as expressly restricted, the railroad company has 
a broad discretion in determining not only the ne- 
zessity for the proposed branch, but also such mat- 
ters as its location, length, direction, and termini,*° 
which, unless manifestly abused, will not be inter- 
fered with by the courts,*! or restrained at the in- 
stance of persons whose lands may be taken or af- 
However, if a railroad has no 
right to construct a branch road, its construction may 
be enjoined at the suit of a person who will be in- 
So where a railroad company is 
authorized to construct lateral or branch roads, it is, 
except in so far as restricted by statute, invested 
with the same power and: authority as it possesses 
and can exercise in the construction of its main 
line,?* including the power to acquire and condemn 
lands,*® and subject to the same rules in regard to 
the occupation or use of streets and highways.*° 
A statute authorizing railroad companies to extend 
their lines upon certain conditions does not repeal 
or affect a previous statute authorizing the construc- 


s 


~ §§ 128-130] 


fected thereby.*? 


jured thereby.*® 


tion of branch roads.?7 


[§ 129] (2) Point of Location. 


of its directors, to be entered in the 
record of its proceedings, designate 
the route of such branch, and file a 
certified copy of such record in the 
office of the secretary of state. Biles 
v. Tacoma, ete., R. Co., 5 Wash. 509, 
See le 

fe] Thus a railroad without direct 
legislative authority to construct a 
spur must, in order to construct or 
maintain its tracks through the city 
limits and over the city streets, accept 
a city ordinance granting it the right 
of way upon the various terms and 
conditions set forth in the ordinance. 
Memphis v. St. Louis, ete., R. Co., 183 
led 529," 1061. CCA 75: 

29. Works v. Junction R. Co., 30 
F. Cas. No. 18,046, 5 McLean 425; 
Boca, etc., R. Co. v. Sierra Valleys R. 
Co., 2 Cal. A. 546, 84 P 298. 

[a] Thus (1) under an authority 
“to construct branched roads from the 
main route, to other towns or places 
in the several counties through which 
the road might pass,’ the entire 
branch must be within the limits of 
one county. Works v. Junction R. 
Co., 30 F. Cas. No. 18,046, 5 McLean 
425. (2) Where the enumerated pow- 
ers of a railroad corporation included 
only the construction of the main line 
of road and an east branch, the cor- 
poration could not claim the right to 
construct a west branch on the ground 
that such branch was necessary to 
the expressed objects of the corpora- 
tion. Boca, etc., R. Co. v. Sierra Val- 
leys R. Co., 2 Cal. A. 546, 84 P 298. 

30. Newhall Wis Galena, etes, R. .Co;, 
14 Ill. 273; Baltimore, etc., R. Co. v. 
Waters, 105 Md. 396, 66 A 685, 12 LRA 
NS 326; Price v. Pennsylvania ECOs, 
209 Pa. 81, 58 A 137; Volmer’s App., 
Talley Bey, 166, 8 A 223 fait: Ieaba. Co; 
SOL]: McAboy’s ADD) LOM se Pawo 3); 
Pittsburgh v. Pennsylvania R. Co., 48 
Pa. 355; Baltimore, etc., R. Co. v. 
Wheeling, 13 Gratt. (54 Va.) 40. 

31. Newhall v. Galena, etc., R. Co., 
4 Til. 273; Ulmer v. Lime Rock R. 
Co., 98 Me. 579, 57 A 1001, 66 LRA 
See, Price Ty. ‘Pennsylvania Re. Co:, 
209 Pa. 81, 58 A 137; Pittsburgh v. 
Pennsylvania R. Leaves 48 Pa. 355; Phil- 
adelphia, etc., R. Co. v. Philadelphia, 
ete RCo, limba. | DIst.. 73. 

[a] So long as directors act in 
good faith in determining whether the 
construction of a branch line is ad- 
visable, their determination is con- 
clusive and not subject to review by 
the court. Ulmer v. Lime Rock R. 
Co., 98 Me. 579, 57 A 1001, 66 LRA 387. 

32. Baltimore, ete., R. Co. v. Wa- 
ters, 105 Md. 396, 66 A 685, 12 LRANS 


Except, however, in so 
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main line.*° 


line.*? 


ings. 
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branch line must be connected with, and lead from 
some point on a main line.?8 
some point between the termini®® or it may be con- 
‘structed from one of the terminal points of the 
A lateral or branch road may be con- 
structed in the same general direction as the main 
A branch road may also, in the absence of 
any provision to the contrary, be constructed which 
is of greater length than the main line,*? or a branch 
may be constructed from a branch, or two branches 
have a common stem leading to the main line, pro- 
vided neither exceeds the length prescribed by stat- 
ute from such main Jine.** 
construct a main line and certain branches cannot 
abandon the construction of the main line and re- 
tain the right to construct the branches,**+ and if 
authorized to construct only a particular branch it 
cannot construct any other.*® 

[§ 130] b. Spurs, Switches, Turnouts, and Sid- 
Under the railroad statutes of some jurisdic- 
tions private owners of lands, mills, quarries, mines, 
or limekilns, in the vicinity of any railroad, canal, 


It may proceed from 


A company authorized to 


or. slack water navigation are authorized to con- 


A lateral or 


326; Price v. Pennsylvania R. Co., 209 
Pa. 81, 58 A 137; Rudolph v, Penn- 
sylvania, etc., R. Co., 166 Pa. 430, 31 
A. 131; Volmer’s App., 115 Pa. 166, 8 
AS 223 [aff 1, Pa. Co. 301 ]5. Rogers: tv. 
Indian Creek Valley R. Co., 2 Pa. Dist. 
& Co. 810; French vy. Philadelphia, 
etc., R. Co., 13 Phila. (Pa.) 187. 

{a] Who may object.—Where a 
railroad company is expressly author- 
ized to construct such branches “as it 
may deem necessary to increase its 
business and accommodate the trade 
and travel of the public,” if the branch 
is not constructed in good faith for 
the purposes specified, the state, and 
not the individual over whose lands 
it is constructed, is the proper party 
to complain. Rudolph v. Pennsyl- 
epee etc., R. Co., 166 Pa. 480, 31 A 

33. Baltimore, ete., Turnp. Co. v. 
Union R. Co., 35 Md. 224, 6 AmR 397; 
Goelet v. Metropolitan Transit Co., 48 


‘Hun 520, 1 NYS 74. 


[a] Proper party.—(1) A person 
whose lands will be taken or injured. 
Goelet v. Metropolitan Transit Co., 48 
Hun 520, 1 "NYS 74, (2) A turnpike 
company whose road will be crossed 
by the proposed branch. Baltimore, 
ete., Turnpike Co. v. Union FR Co. 8b. 
Md. 224, 6 AmR 397. 

34. Pittsburgh v. Pennsylvania R. 

5 


Co., 48 
Newhall v. Galena, CLE. COs, 
273; French v. Philadelphia, 
ete., R. Co., 13 Phila. (Pa.) 187. 
Condemnation of property for lat- 
eral or branch roads see Eminent Do- 
main § 49. 


36. McAboy’s App., 107 Pa. 548. 

37. ‘Volmer's; App;,7 L115) Pay 166; 78 
A223 [ath 1 Pa.sCor 3014: 

38. Biles v. abe EtCym CO. oO 
Wash. 509, 32. P 211. 

39. Newhall v. Galena, etc., R. Co., 
14 Ill. 273; Baltimore, etce., R. Co. v. 


Wheeling, 13 Gratt. (54 Va.) 40. 

{a] Branch need not run from ter- 
minus of the main line when con- 
structed to form a connection with 
another railroad. Baitimore, etec., R. 
Co. v. Wheeling, 13 Gratt. (54 Va.) 40. 

40. Howard County v. Boonville 
Cent. Nat. Bank, 108 U. S., 314, 2 SCt 
689, 27 L. ed. 7388; New York Cent., 
ete., R. Co. v. Untermyer, 133 App. 
Div. 146, 117 NYS 4438 [aff 196 N. Y. 
531 mem, 89 NE 1106 mem]; McAboy’s 
App., 107 Pa. 548; Western Pennsyl- 
vania R. Co.’s App., 99 Pa. 155; Del- 
abole Slate Co. v. Bangor, etc., R. Co.. 
6 NorthAmCo (Pa.) 337. 

[a] Branch may be constructed 
from terminal under a statute author- 
izing a railroad company to “construct 


struct,*® or have constructed lateral or spur rail- 


such branch or branches, for depot 
and station accommodations, aS may 
be required for the business of said 
railroad.” New York Cent., etc., R. 
Co. v. Untermyer, 133 App. Div. 146, 
150, 117 NYS 448 [aff 196 N. Y. 531 
mem, 89 NE 1106 mem]. 

, 41. Atlantic, ete., R. Co.-v. St. Lou- 
is, 66 Mo. 228 [rev 3 Mo. A. 315]; Mc- 
Aboy’s App., 107 Pa. 548; Western 
Pennsylvania R. Co.’s App., SOue an 
155; Blanton v. Richmond, ete., R. Co., 
86 Va. 618, 10 SE 925. 

[a] Branch road from terminus 
may extend in the same general di- 
rection as the main line. McAboy’s 
App., 107 Pa. 548; Western Pennsyl- 
vania R. Co.’s App., 99 Pa. 155. 

{b] In New Jersey, under a stat- 
ute which expressly authorizes the 
construction of a branch road for the 
purpose of forming a connection with 
another road, the branch may be con- 
structed in the form of a loop, leav- 
ing the main line on one side of the 
connection and returning to it on the 
other. Greenville, etc., R. Co. v. Grey, 
62 N. J. Eq. 768, 48 A 568 [rev 59 N 
J. Eq. 372, 46 A 638]. 

42. Volmer’s App., 115 Pa. 166, & 
A 223 [aff 1 Pa. Co. 301]. 

43. Wheeling Bridge, etc. Co. v. 
Camden Consolidated Oil Co., 35 W. 
Va. 205, 13 SE 369. 

44, Goelet v. Metropolitan Transit 
Co:, 48 Hun 520, 1 NYS 74 

45. Boca, ete., R. Co. v. Sierra Val- 
leys. Re Co. 2 Cal. A. 546, 84 P 298; 
Biles v. Tacoma, ete., R. Co., 5 Wash. 
509, 32 P21: 

46. Westport Stone Co. v. Thomas, 
175 Ind. 319, 94 NE 406, 35 LRANS 
646; Waddell’s App., 84 Pa. 90; Hays 
Vv. Risher, 32 Pa. 163; Shoenberger Vv. 
Mulhollan, 8 Pa. 184; Harvey v.- 
Lioyd, .2Paw33ie 

[a] Location of route is made by 
the petitioner, and not by the viewers, 
or in case of appeal the court and 
jury... Hays. Risherl32* Paw i169: 

[b] Corporations.—The lateral 
railroad law forms a part of the char- 
ter of a corporation formed under the 
general law so as to confer upon it 
authority to construct and operate 
such a railroad. Westport Stone Co. 
v. Thomas, 175 Ind. 319, 94 NE 406, 
35 LRANS 646. 

[ec] Construction.—Lateral rail- 
road law is to be construed in connec- 
tion with the other railroad laws of 
the state. Westport Stone Co. v. 
Thomas, 175 Ind. 319, 94 NE 406, 35 
LRANS 646. 

[d] In England (1) there is a sim- 
ilar statute authorizing the construc- 
tion of railroads leading to mines. 


' 
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roads,*7 and to acquire wharves and landings where 
such roads connect with a eanal or other naviga- 
tion;*® but such roads are only authorized in con- 
nection with a public improvement, railroad, or high- 
way of some description,*® and any limitation as to 
their length, character, or location must be ob- 
served.°° 
sidings and spur tracks at stations, they must do so 
only where it is necessary in order to furnish suffi- 
cient accommodations for the transportation of pas- 
sengers and property.®+ Inasmuch as commission- 
ers cannot be appointed to pass upon the propriety 
of constructing: an industrial switch upon a route 
not described in the petition therefor®? or to sub- 
stitute a new route for that described,®* a motion for 
leave to construct such a switch may be denied where 
the route described is conceded faulty in that it in- 


cludes private property which cannot be acquired.®+ 


[§ 131] c. Extensions®*—(1) In General. A 
railroad company cannot, without legislative author- 
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Where railroads are required to construct. 


ity, extend its road beyond the termini originally au- 
thorized,®* but the legislature may authorize it to 
do so,57 and to construct an extension longer than 
the original line.®8 Ordinarily whether a railroad 
company having the requisite authority will extend 
its line to points not before reached is for it to de- 
termine;®>® but if at any time it fails to make ex- 
tensions which its duty as a common carrier bound 
to keep up with public demands requires, the rem- 
edy is through appropriate proceedings instituted 
by the commonwealth.*? Where the right to extend 
is given by the statute under which the company 1s 
incorporated, no specific amendment of the charter 
is necessary to authorize an extension.°! What is 
in effect an extension may also be made under an 
authority to construct branch roads,°? and a power 
to extend a road beyond its original terminus in- 
cludes the power to acquire the use of the road of 
another company beyond such point;®* but a stat- 


ute authorizing an alteration in the route or termini — 


 [§§ 130-131 


se 


Bishop v. North, 11 M. & W. 418, 152 
Reprint 867. (2) Under a statute au- 
thorizing the ‘owners or proprietors 
of any mines of coal” within certain 
parishes to make railways to convey 
their coals to a canal over the lands of 
any person or persons upon paying or 
tendering satisfaction for the damage 
occasioned, this power is not limited 
to persons who were proprietors at 
the time of the passage of the act 
but extends to other persons who have 
become so subsequently, and such 
owners or proprietors are empowered 
to make railroads to be traversed by 
locomotive engines. Bishop v. North, 
supra. 

47. Menasha Woodenware Co. _v. 
vere R. Commn., 167 Wis. 19, 166 NW 

[a] Matters considered.—In deter- 
mining whether construction of a 
spur track would be unreasonably 
harmful to public interest, the fact 
that another road would lose the car- 
riage of millions of feet of timber is 
to be carefully considered but is not 
controlling. Menasha Woodenware 
Co. v. State R. Commn., 167 Wis. 19, 
166 NW 435. 

48. Hays v. Briggs, 74 Pa. 373 [rev 
3 Pittsb 504]. 

[a] “Landing:” (1) Contemplated 
by the statute is a place for loading 
and unloading boats, and not a har- 
bor for them whether they are loaded 
or empty. Hays v. Briggs, 74 Pa. 373 
[rev 3 Pittsb 504]. (2) Cannot be 
allotted to a person desiring to build 
a lateral railroad where the owner in 
good faith requires the land for his 


own use. Hays v. Briggs, supra. 

49. Waddell’s App., 84 Pa. 90; 
Keeling v. Griffin, 56 Pa. 305. 

50. Memphis v. St. Louis, ete., R. 
Co., 188 Fed. 529, 106 CCA 75; Op- 
penheimer vy. Philadelphia, ete. R. 


CGoseo- App.eCDstC,) 2535 

{a] Thus authority to a railroad 
to build lateral roads extending from 
the main stem or any branch of its 
line ‘‘to any mill, quarry, mine, manu- 
facturing plant, or to the bank of any 
navigable stream, without the mak- 
ing of. any amendment to the char- 
ter of said railroad,’? does not confer 
the right to the exclusion of the 
municipal authorities to build a 
branch track within the limits of a 
city to a connection with the private 
tracks of a cotton compress company. 
Memphis v. St. Louis, ete., R. Co., 183 
Fed. 529, 106 CCA 75. 

[b] Construction of statute (1) 
shoutd, on doubtful points, be against 
the railroad and in favor of the gov- 


ernment or the general public. Op- 
penheimer v. Philadelphia, etc. R. 
Co., 39 App. (D. C.) 253. (2) A stat- 


ute authorizing a railroad company 


whose tracks run along public streets 
to extend sidings into adjacent lots 
does not entitle a company to extend 
a siding over a street along which its 
main line does not run. Oppenheimer 
v. Philadelphia, etc., R. Co., supra. 

51. State R. Commn. v. Pecos, etc., 
R.,Co., (Tex: Civ. A.) 212° SW 535. 

52. George Sweet Mfg. Co. v. Van 
Sn Hoof, 137 App. Div. 492, 121 NYS 

53. George Sweet Mfg. Co. v. Van 
der Hoof, supra. | 

54 George Sweet Mfg. Co. v. Van 
der Hoof, supra. 

55. Under power to build branch 
lines see supra § 129. 

56. Greenwich, -ete., R. Co. v. 
Greenwich, etc., Electric R. Co., 172 
N. Y. 462, 65 NE 278 [aff 75 App. Div. 
220, 78 NYS 24]. 

57. Ill.—Rice v. Rock Island, etc., 
RCo. -2h) 11151935. (Belleville ete. X: 
we v. Gregory, 15 Ill. 20, 58 AmD 

9. 

Ind.—Neweastle, ete. R. Co. v. 
Peru, ete., R. Co., 3 Ind. 464. k 
poy a ee v. Calais R. Co., 30 Me. 

N. Y.—Peo. v. New York, etc., R. 
Co., 45 Barb. 78, 26 HowPr 44; West- 
ern New York, etc., Tract. Co. v. Hrie 
R. Co., 178 NYS, 491. 

Pa.—Cross v. Peach Bottom R. Co., 


90 Pa. 392. 

S. C.—Ex p. South Carolina R. Co., 
SLOSs Ce 434, 

fa] Consent of commission.— 


Where the Railroad Law regulating 
the construction of an extension of a 
railroad company’s electric line was 
complied with prior to the passage of 
the Public Service Commissions Law, 
requiring a certificate of the public 
service commission for an extension, 
the company had the right to con- 
struct the extension without the con- 
sent of the commission. "Western 
New York, etc.,, Tract. Co. v. Brie 
Re-Co., 178 “NYS 49. 

[b] Extension by municipal con- 
sent.—Where a railroad company is 
authorized with the permission of the 
authorities of a city to extend its road 
through such streets as the author- 
ities “might from time to time per- 
mit,” the power is a continuing one 
and not exhausted by a single grant 
of permission for a particular exten- 
sion. Peo. v. New York, etce., R. Co., 
45 Barb. (N. Y.) 738, 26 HowPr 44. 

{c] Designation of termini.—If it 
be necessary for a statute authorizing 
an extension to designate its termini, 
this is sufficiently done by a statute 
authorizing an extension from a given 
point to intersect another railroad 
at such point thereon as the company 
making the extension shall select. 
Newcastle, etc., R. Co. v. Peru, ete., 


R. Co., 3 Ind. 464. 

[d] Construction of statutes.—(1) 
A grant to a railroad company of the 
right to extend and unite with any 
other railroad in the state gives a 
general authority to extend to any 
other road it may select within the 
prescribed limits. Belleville, etc., R. 
Co. v. Gregory, 15 Ill. 20,58 AmD 589. 
(2) A charter authorizing the con- 
struction of a railroad ‘‘to the place 
of shipping lumber” on a tidewater 
river, gives the right of extending the 


road across the flats and over tide- | 


water to a point at which lumber may 
be conveniently shipped. Peavey v. 
Calais R. Co., 30 Me. 498. 

[e] In Tennessee, under the stat- 
ute of 1897, providing that corpora- 
tions organized under the statute of 
1875 or amendments thereto may 
amend their charters in the manner 
prescribed by such statute, which pre- 
scribes the form for an amendment 
for the purpose of obtaining power 
to construct a railroad ‘‘over the fol- 
lowing routes, which are in addition 
to the route already granted to it by 
its charter,’ a railroad company may 
obtain the power to extend its road 
Over new and additional routes by 
procuring an amendment to its char- 
ter describing such additional routes 
with reasonable particularity and giv- 
ing the termini of each. Collier v. 
Union R. Co., 113 Tenn. 96, 83 SW 155. 

Necessity for consent of stockhold- 
ers see Corporations §§ 194, 195. 

58. Laconia St. R. Co.’s Pet., 71 
N. H. 355, 52 A 458 (construing the 
provisions of the New Hampshire 
statutes as showing an intention on 
the part of the legislature to author- 
ize the building of extensions and 
branches of such a nature as to 
change the original purposes of the 
corporation). 

59. Atchison, etc., R. Co. v. State 
ReeCommin:,) L738 Cals v5.20, 68 San he Oe 
828, 2 ALR 975; Morgan Run R. Co. 
v. State Public Utilities Commn., 98 
Oh. St. 218,°120 NE 295. 

“The question whether a railroad 
company shall extend its lines to 
points not theretofore reached by it, 
whether, in other words, it shall en- 
gage in a new and additional enter- 
prise, is one of policy to be deter- 
mined by its directors.” Atchison, 
etc., R. Co. v. State R. Commn., supra. 

60. Pioneer Coal Co. v. Cherrytree, 
ete, Ri Coz 272" Pa. "43, 1 165As 45: 

61. - Florida Cent., etce., R. Co. wv. 
Bell, 43 Fla. 359, 31 S 259. 


62. See supra § 129. 
63. Union Pac. R.-Co. v. Mason 
City, Wetec, RAS Col, “L278 Med 230 Mo" 


CCA 348 [aff 124 Fed. 409, and aff 
seeyh S. 160, 26 SCt 19, 50 L. ed. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§§ 131-133] 


for the purpose of improving the line does not au- 
thorize an extension of the line beyond the one of 
Any requirements or condi- 
tions imposed by the statute authorizing the exten- 
Where a railroad 
company is authorized to extend its road, the exten- 
sion must be from a point on the road already built 
and not a separate and independent road,°° and the 
extension must be from one of the original termini 
and not a departure from an intermediate point,°? 
and it must be substantially in the same general di- 
rection as the road already constructed.*® 
where a railroad company is authorized to extend 
its road to a specified point, the statute will be con- 
strued as contemplating the most direct eligible 


the original termini.*+ 


sion must be complied with.*%® 


64. Greenwich, etc, R. Co. v. 
Greenwich, etc., Electric R. Cox a2 
BON. Y..462, 65 NE 278 [aff 76 App. Div. 

220, 78 NYS 24]. 

65. Brooklyn, ete., R. Co. v. Long 
Island R. Co., 72 App. Div. 496, 76 
NYS 777 [app dism 178 N. Y. 593 mem, 
70 NE 1096 mem]; Deepwater R. Co. 
v. Lambert, 54 W. Va. 387, 46 SE 144. 

[a] Time limit.—Where a railroad 
company incorporated under a statute 
requiring it to begin and complete its 
road within a certain period under 
penalty of forfeiting its corporate 
existence is authorized to construct 
an extension by a statute providing 
that the new grant shall be subject to 
all of the conditions of the act under 
which the company was organized, 
the conditions as to the time of begin- 
ning and completing the road apply to 
the extensions. Brooklyn, etc., R. 
Co. v. Long Island R. Co., 72 App. 
Div. 496, 76 NYS 777 [app dism 178 
N. Y. 593 mem, 70 NE 1096 mem]. 

{[b] Filing certificate of location.— 
Under a statute authorizing a com- 
pany to extend its road, provided be- 
fore so doing it shall file in the office 
- of, the secretary of state ‘‘a certificate 
stating the point at or near which 
such extension in this state shall 
commence and terminate,” a certifi- 
eate is sufficient which fixes. one 
terminus at a specified point and the 
other at a point on the state line, not 
definitely stated but which can be de- 
termined from the description given 
of the route of the extension. Deep- 
water R. Co. v. Lambert, 54 W. Va. 
887, 46 SE 144. 

66. Savannah, etc., R. Co. v. Shiels, 
33 Ga. 601; Atty.-Gen. v. West Wis- 
consin R. Co., 36 Wis. 466 

[a] Authority to extend road 
“from any point” in city to another 
specified point will be construed as 
meaning from any point within the 
city which is upon the road as already 


constructed. Savannah, etc., R. Co. 
v. Shiels, 33 Ga. 601. 

67. Works v. Junction R. Co., 30 
KF. Cas. No. 18,046, 5 McLean 425; 


Leverett v. Middle Georgia, etc., R. 
Co., 96 Ga. 385, 24 SE 154; Peo. v. 
New York, ete., R. Co., 45 Barb. (N. 
Y.) 738, 26 HowPr 44; Atty.-Gen. v. 
West Wisconsin R. Co., 36 Wis. 466. 

[a] Railroad company cannot 
“side-track” a town which was one 
of its original termini by constructing 
an extension from an _ intermediate 
point, leaving a part of the original 
iine as a spur track from the new 
main line to such town. Leverett v. 
Middle Georgia, etc., R. Co., 96 Ga. 
385, 24 SE 154. 

{[b] In Massachusetts, if the com- 
pany is expressly authorized to ex- 
tend its road “from a point,at or 
near the present terminus” of: its 
track in a certain city, an extension 
starting at a point two thousand four 
hundred and seventy-five feet from 
the terminus of its track is not unau- 
thorized. Fall River Iron Works Co. 
v. Old Colony, ete., R. Co., 5 Allen 
(Mass.) 221. 

68. Peo. v. New York, etc., R. Co., 
45 Barb. (N.. Y.) 73, 26 HowPr 44 
(holding that, while the extension 
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struction.°? 


So, also, 


need not pursue the same precise di- 
rection as the portion of the road to 
which it is attached, it must have the 
same general direction and not a di- 
rection to opposite or widely diver- 
gent points of the compass). 

69. Savannah, etc., R. Co. v. Shiels, 
33 Ga. 601; Newcastle, etc., R. Co. v. 
Peru, etce., R. Co., 3 Ind. 464. 

[a]. Feasibility of route.—If the 
routes between the points named in 
the statute as the termini of an ex- 
tension are equally feasible, the most 
direct would be contemplated, but it 
there is a difference in their feasibil- 
ity a reasonable discretion should be 
allowed the railroad company. New- 
etc., he Col yy Peru iviete:, 9: 


r Bar Coal Co. v. Hum- 
berstone, 45 Can. S. C. 346, 3 CanR 
Cas 162; Blackwood, Ltd. v. Canadian 
Northern R. Co., 44 Can. S. C. 92, 12 
CanRCas 45; Boland v. Grand Trunk 


Re Coy (Cant)? -24) 7 DomilR) Fost ols 
CanRCas 60. 
[a] Rule applies, notwithstanding 


provisions in an agreement entitling 
a railway company to make use of a 
spur or siding for the purpose of af- 
fording shipping facilities for them- 
selves and persons other than the 
owners of the land upon which it has 
been built. Clover Bar Coal Co. v. 
Humberstone, 45 Can. S. C. 346, 13 
CanRCas 162. 

71. Clover Bar Coal Co. v. Hum- 
-erstone, supra; Boland v. Grand 
Trunk R. ee: ne 21 DomLR 531, 
18 CanRCas 


72. See USCA tit 49 § 1 (18); and 
cases infra this note. 
[a] Purpose of statute: (1) Is to 


develop and maintain for the people 
of the United States an adequate rail- 
way. system, . Dexas;./etes, IRiiCo.. v. 
Gulf, ete., R. Co., 270 UW. S. 266, -46 
SCt 263, 70 L. ed. 578. (2) Is to pre- 
vent the building of duplicate lines 
of railroad where an additional line 
will not serve the present or future 
public convenience and necessity, but 
will add to the burden of maintenance 
which the public will be required to 
pay. Marion, etc., R. Co. v. Missouri 
Pac. Rao; 318 Ill. 436, 149 NE 492. 

[b] Relocation of route to minor 
extent, where rendered necessary by 
construction difficulties, does not ren- 
der new certificate necessary. Thun- 
der Bay Limestone Co. v. Detroit, etc., 
R. Co., 294 Fed. 958 [app dism 295 
Fed. 1022 mem]. 

{c] Conditions.—Issuance of a 
single order authorizing two railroads 
to build separate sections of lines 
found necessary to a proper disposi- 
tion of the traffic problem has been 
held equivalent to the giving of:a cer- 
tificate to each for the building of the 
prescribed portion of the line, condi- 
tioned upon the building of the other 
portion. Chesapeake, ete., R. Co. v. 
UeS.,135 Bo-(2d) 769: 

, [d] Advice of the director of the 
bureau of finance of the interstate 
commerce commission that a certifi- 
eate is not necessary is insufficient 
to- show that the certificate was dis- 
pensed with. Seaboard Air Line R. 
Co. v. Tampa Southern R. Co., 97 Fla. 
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route considered with reference to facility of con- 


[§ 132] (2) Spur or Siding. A private spur or 
siding’ cannot, unless so provided by statute, be ex- 
tended to the land of another owner under an order 
of the board of railway commissioners,’° ‘but they 
may authorize the expropriation of the spur or sid- 
ing and its extension to the lands of an adjoining. 
owner requiring railway accommodation.’+ 

[§ 133] d. Federal Control. 
tation Act of 1920 it is provided that no railroad 
company shall undertake the extension of its line 
of road until it has first obtained from, the interstate 
commerce commission a certificate of convenience 
and necessity;’* but the construction or abandon- 


Under the Transpor- 


340, 121 S 477. 

fel Effect of application.—A car- 
rier does not admit that new tracks 
constitute extension by applying for 
a certificate of public convenience and 
necessity. Texas, etc., R. Co. v. Gulf, 
eter, RiCown2 70 AS. 266, 46 SCt 263, 
70 L. ed. 578 [rev 4 F. (2a) 904 (rev 
sub nom. Lancaster v. Gulf, etc., R- 
Co., 298 Fed. 488) ]. 

_ (f] Gaches by a company contest- 
ing construction of an extension was 
not Shown where it protested im- 
mediately upon learning that the line 
was planned. Texas, etc., R. Co. v. 
Gulf,\ ete; R., Coy 2701.0 “Shi266. 046 
SCt 263, 70 L. ed. 578 [rev 4 FB. (24) 
904 (rev sub nom. Lancaster v. Gulf, 
etc., R. Co., 298 Fed. 488)]. 

[eg] Order reopening hearing” 
which does not purport to revoke or 
suspend the certificate already grant- 
ed leaves it in full force and effect 
until such time as the commission 
makes an order affecting it. Thunder 
Bay Limestone Co. v. Detroit, ete., R- 
Co., 294 Fed. 958 [app dism 295 Wed. 
1022 mem]. 

[h] Injunction.—(1) If a _ pro- 
posed track is an extension and no 
certificate has been obtained, the 
party in interest opposing construc- 
tion is entitled as of right to an in- | 
Junction: TLexas,: .€tc., uk. Conv. Gute 

Ri Cony 270Hws, ‘Ss "266, 46 SCt 263, 
70° L. ed. 578 [rev 4 F. (24) 904 (rev 
sub nom. Lancaster v. Gulf, etc., R. 
Co., 298 Fed. 488)]. (2) Temporary 
injunction against construction of 
an extension without a certificate of 
public convenience or necessity has. 
been held not an abuse of discretion. 
El Dorado, etc., R. Co. v. Chicago, etce.,. 
Re C03, 45 BF. (24) CCE, 

[i] Parties.—(1) A party in inter- 
est, opposed to a railroad’s construc-: 
tion of new tracks, is not authorized 
to initiate proceedings before the in-. 
terstate commerce commission con- 
cerning the project. Texas, etc., R2 
Co. v. Gulf, ete., R. Co., 270 U.S. 266,. 


| 46 SCt 263, 70 L. ed. 578 [rev 4B, (2a) 


904 (rev sub nom. Lancaster v. Gulf, 
etc., R. Co., 298 Fed. 488)]. (2) A 
railroad company with which a pro- 
posed extension by another company 
will come in competition, or the owner 
of land over which such extension 
will pass, is a “party in interest’ 
within the meaning of the statute, 
and may maintain a suit to enjoin 
construction of such extension in vio- 
lation of the act. Detroit, ete, R.. 
Cos. v.u Boyne’ City, ete: fk. Conn2se 
Fed. 540. 

[i] Power of court on review.— 
(1) The court cannot separate and 
divide a line authorized by the inter- 
state commerce commission (Chesa- 
peake, etc... R. Co. v. U..S., 35 Rh. (da) 
769), (2) and so where a single order 
authorized two railroads to build 
separate sections of lines found 
necessary, the order cannot be en-. 
joined as to one railroad company 


(CheSapeake, etc., R. Co. v. U. S.,; 
supra). 
{k] Evidence.—(1) An order need 


not be supported by substantial evi- 
dence that every part and portion of 
the proposed line would be to the pub- 
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ment of spur, industrial, team, or switching tracks, 
or sidetracks, located or to be located wholly with- 
in one state, or of street, suburban, or interurban 
electric railways which are not operated as a part 
or parts of a general steam railroad system, is ex- 
pressly exempted from such requirement.’? 

[§ 134] 4. Termini—a. In General. 
sence of any constitutional or statutory restrictions 
a railroad company may be authorized to construct a 
railroad having both of its termini in the same town, 
If the statute or charter under 
which a railroad is constructed specifies its termini, 


city,.or village.** 


lic interest. Chesapeake, etc., R. Co. 
Ve UiSH 35. By (20) 7695> (2)) It is sut-= 
ficient that there be substantial evi- 
dence justifying a conclusion that the 
plan and project as a whole would be 
to the public interest. Chesapeake, 
ete., R. Co. v. U. S., supra. (3) Evi- 
dence held sufficient to support a find- 
ing of the commission that public 


necessity and convenience require 
construction of the proposed line. 
Ghesapeakes, ete;, Ri «Coe v.rU.1 S:; 
supra. 


{1] Application to line partially 
completed.—(1) Where construction 
was begun in good faith prior to the 
effective date of the Transportation 
Act, and the work has been prosecut- 
ed with reasonable diligence, under 
the ‘circumstances, in accordance 
with the original plan, a certificate is 
not necessary. Seaboard Air Line R. 
Co. v. Tampa Southern R. Co., 97 Fla. 
340, 121 S 477. (2) The uncompleted 
portion of a railroad on which no 
work was done has been held not “un- 
dertaken” before the statute requir- 
ing a certificate of necessity became 
effective. Piedmont, ete, R. Co. v. 
Ue S.,)'30°R (2a), 421 [rev on other 
grounds 280 U. S. 469, 50 SCt 192, 
74 L. ed. 307]. (3) The uncompleted 
part of a railroad, substantially com- 
pleted before the Transportation Act, 
is not such a new line or extension as 
requires a certificate of public con- 
venience and necessity. Detroit 
Terminal R. Co. v. Pennsylvania-De- 
trot Re Co., 41>) Bs G2d). 507 Patt 4-. 
(2d) 705]. (4) A bill to enjoin inter- 
ference with construction of tracks 
must sufficiently allege reasonable 
diligence in prosecuting construction 
begun before the Transportation Act, 
to obviate the necessity of a certifi- 
cate of convenience and necessity. 
Seaboard Air Line R. Co. v. Tampa 
Southern R. Co., supra. 

{m] ine for which certificate 
necessary.—(1) Main or branch lines 
of a railroad, that is, lines designed 
and used for continuous transporta- 
tion service by through, full trains 
between different points of shipment 
or travel, and not all that mass of 
“tracks” (as distinguished from 
“limes”) naturally and necessarily de- 
signed and used for loading, unload- 
ing, switching, and other purposes 
connected with, and incidental to, but 
not actually and directly used for, 
such transportation service. Detroit, 
ete., R. Co.tv. Boyne City, ete: R: Co: 
286 Fed. 540. (2) New trackage, the 
purpose and effect of which is to ex- 
tend substantially the line of a car- 
rier into new territory (Texas, etc., 
R. Co: v. Gulf, ete; BR. Co.,-270. U.S. 
266, 46 SCt 263, 70 L. ed. 578 [rev 4 
F. (2d) 904 (rev sub nom. Lancaster 
v. Gulf, ete., R. Co., 298 Fed. 488)]; 
Carleton Min., ete., Co. v. West Vir- 
ginia Northern R. Co., 106 W. Va. 126, 
145 SE 42), (3) even though not 
actually connected with the existing 
line of railroad and reached only by 
intervening trackage not controlled 
by the carrier. (Carleton Min., etc., 
Co. v. West Virginia Northern R. Co., 
supra). (4) Extension of main 
tracks in a city to an interstate union 
station. California R. Commn. vv. 
Southern Pac. Co., 264 U. S. 331, 44 


. 


RAILROADS 


from.7° 


In the ab- 


SCt 376, 68 L. ed. 713. (5) Proposed 
building of a railroad track more than 
a mile in length from the main line 
to a coal shaft. Marion, ete., R. Co. 
v. Missouri Pac. R. Co., 318 Ill. 436, 
149 NE 492. (6) Connection three 
and three-quarter miles long from the 
main line of a road doing interstate 
business to shale beds owned by a 
cement company, where trains would 
be loaded and moved over such track 
and the main line to a cement factory 
ten miles distant, the track also to be 
used by the public for loading and 
shipment of other commodities. De- 
troit, etc., R. Co. v. Boyne City, etc., 
R. Co., 286 Fed. 540. (7) Fifteen- 
hundred foot extension across termi- 
nal grounds and four tracks of an- 
other railroad, to connect with.a third, 
with which connections were already 
had through the use of the second 
road’s facilities. El Dorado, etce., R. 
Co. v. Chicago, setc., Rs. Coz, 5 Fy 2d) 
(EE PED) Railroad seven and one- 
half miles long to serve an industrial 


district. Texas, ete., R. Co. v. Gulf, 
ete., R. Co., 270 U.S: 266, 46 SCt 263, 
70 L. ed. 578 [rev 4 F. (2d) 904 (rev 


sub nom. Lancaster v. Gulf, etc., R. 
Co., 298 Fed. 488)]. 

(9) Track about thirty-seven hun- 
dred feet long crossing three tracks 
of another road _to new freight sta- 
tion. | Missourl (Pale: - RF -Co-wiwChi- 
cago, etc., R. Co., 41 F. (2d) 188. 

[n] Line not extension within 
statute.—Switch connection with a 
shipper’s sidetrack, extending to an 
industry located on another railroad. 
Cleveland, ete jun Conv. Use) 275 Ue 
S. 404, 48 SCt 189, 72 L. ed. 338. 

For construction of new line see 
supra § 10. 

73. See USCA tit 49 § 1 (22); and 
cases infra this note. 

[a] Exemption applies to the ex- 
tension of a spur or industrial track 
within the state. Tift v. Atlantic 
ae Line R. Co., 161 Ga. 432, 131 SE 

[b] Exemption held not to apply 
to proposed trackage. Seaboard Air 
Line R. Co. v. Tampa Southern R. Co., 
OF Mla 340 2d Seas 

[c] Difference between new lines 
or extensions, on the one hand, and 
spur, industrial, team, switching or 
side tracks on the other, as used in 
the statute, is that the former are 
tracks over which there are to be 
train movements in the sense that 
such movements are a part of the ac- 
tual transportation haul from the 
shipper to the consignee, while the 
latter named tracks are for use in 
loading, reloading, storing, and 
switching the cars and other things 
merely incidental to the regular train 
haul. Detroit, ete., R. Co. v. Boyne 
City, etc., R. Co., 286 Fed. 540. 

{d] Construction.—(1) The clause, 
“which are not operated as a part, or 
parts, of a general steam railroad sys- 
tem of transportation,’’ applies only 
to electric railways, and not to spur, 
industrial, etc., tracks. Detroit, etce., 
R. Co. v. Boyne City, ete., R. Co., 286 
Fed. 540. (2) The phrase, “general 
steam railroad system,” in a statute 
involves unity of ownership or of 
management and control. Piedmont, 
ete., R. Co! v. U. S., 30 BE. (2d) 421 [rev 
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such provision must be complied with;** but the 
terminus need not be located at exactly the place 
specified by the charter or articles of incorporation, 
so long as there is no substantial variance there- 
Where the legislature does not undertake 
definitely to fix the termini or one of the termini 
of a railroad, a reasonable diseretion should be al- 
lowed the company as to the location,’* which, un- 
less clearly abused, will not be interfered with.7* 
This rule applies where the terminus is designated 
by terms of indefinite description such as 
“near,” and the like,’® or as being on a state or coun- 


erauuhee 


on other grounds 280 U. S. 469, 50 SCt 
192, 74 Li. ed. 307]. 

[e] Blectric railroad.—(1) Wheth- 
er an electric railroad is an “interur- 
ban electric railway,’ exempt from 
the necessity of obtaining a certificate 
of necessity for extensions, depends 
on its construction, equipment, and 
business. Piedmont, ete., R. Co. v. 
U. S., 30°F. (2d) 421 [rev .on ‘other 
grounds 280 U. S. 469, 50 SCt 192, 74 
L. ed. 307]. (2) An interstate elec- 
tric railroad, ninety-two per cent of 
whose traffic is freight, of which nine- 
ty-five per cent is interchanged with 
connecting steam carriers, has been 
held not an “interurban electric rail- 
way,” exempt from obtaining a cer- 
tificate of necessity for extensions. 
Piedmont, -ete., R= Cp. -v., UsiSi suprar 

74. National Docks R. Co. v. New 
Jersey Cent. R. Co., 32. N. J. Eq. 755; 
Long Branch v. West End R. Co., 29 
N. J. Eq. 566; State v. Union Termi- 
nal R. Co., 72 Oh. St. 455, 74 NE 642; 


Cincinnati Interterminal R. Co. v. 
Murray, 1 OhNPNS 301; Collier v. 
on R. Co, c103° Lenn. 196,683 Siw 

[a] Railroad may be constructed: 


(1) For the purpose of forming a 
connection between two other roads 
having both of its termini 
same town. Long Branch vy. 
End R. Co., 29 N. J. Eq. 566. (2)-Ina 
circular form having both of its ter- 
mini in the same place. Collier v. Un- 
ion R. Co., 113 Tenn. 96, 83 SW 155. 

[b] Under statute authorizing a 
railroad company to construct and 
operate a road between the points 
named in the articles of incorpora- 
tion, “commencing at or within, and 
extending to or into any city, village, 
town, or place named as a terminus,” 
a road may be constructed having 
both of its terminal points within the 
same city. State v. Union Terminal 
R. Co., 72 Oh. St. 455, 74 NE 642. 

75. Union Pac. R. Co. v. Hall, 91 
U.S. 348, 23, L. ed. 428 [aff 28 F. Cas. 
No. 16,601, 4Dill. 479]; Com. y. Frank- 
lin Canal Co., 21 Pa. 117. 

[a] Terminus on state line bound- 
ed by river.—Where the eastern ter- 
minus of a railroad is designated as 
a point “on the western boundary” of 
a certain state, and the legal bound- 
ary of the state is the mid-channel of 
a river between the state named and 
another state, the terminus must be 
on the shore of the river in the state: 
named. Union Pac. R. Co. v. Hall, 91 
U. S. 343, 23 L. ed. 428 [aff 28 F. Cas. 
No. 16,601, 4 Dill. 479]. 

76. Peo. v.,Public Service Commn., 
171 App. Div. 366, 156 NYS 1023 [rev 
on other grounds 227 N. Y. 248, 125 
NE 438]. 

77. KEall River Iron Works Co. v. 
Old, Colony,)| -ete.,. Ri Co. 5 VAllen 
(Mass.) 221; Parke’s App., 64 Pa. 137; 
Northern Pac. R. Co. v. Doherty, 100 
Wiss 39, Jo NW) 1079. 

78. Georgia R., etc., Co. v. Maddox, 
116 Ga. 64, 42 SE 315; Fall River Iron 
Works Co. v. Old Colony, etc., R. Co., 
5 Allen (Mass.) 221; Parke’s App., 64 
Pa. 187; Northern Pac. R. Co. v. Doh- 
erty, 100 Wis. 39, 75 NW 1079. 

79. Ga.—Volberg v. Gate City Ter- 
minal (Co.,. 127 Gaz 537, 956° SE 991 
Bridwell v. Gate City Terminal Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 134-135] 


ty line without fixing the particular point.®° 
a railroad company is authorized to construct a road 
to one or the other of two cities named, it may select 
either of such places as its terminus.®? 

[§ 135] b. Construction into Cities, 


Villages. 
or “from” 


127 Ga. 520, 56 SE 624, 10 LRANS 909: 
Georgia R., etc., Co. v. Maddox, 116 
Ga. 64, 43 SE 315. 
Mass.—Fall River Iron Works Co. v. 
ae Colony. ete., R. Co., 5 Allen 221. 
J.—Mor ris, etc., R. Co. v. Hud- 
as ‘Tunnel R. Co., 38 N. J. L. 548. 
N. Y.—Peo. v. Brooklyn, etc. R. 
Co., 89 N. Y. 75, 15 NYWklyDig 74 
{aft 24 Hun 529, 12 NYWklyDig 375]. 
N. C.—Purifoy v. Richmond, ete., 
reo. LO8 No C-100, 12 SE 741. 
Pa.—Parke’s App., 64 Pa. 137. 
Tenn.—Collier v. Union R. Co., 113 
Tenn. 96, 83 SW 155. 
ete:, ‘R: 


Co., 94 Va. 291, 26 SE 943. 

Wis.—-Northern Pac. R. Co. v. Doh- 
erty, 100 Wis. 39, 75 NW 1079 [aff 177 
U. S. 421, 20 SCt 677, 44 L. ed. 830]. 

[a] Applications of rule.—(1) 
Where a company is authorized to 
construct a road from a certain point 
to “a point on” a certain river “in or 
near’ a certain city, the location of 
its terminus at a point on the river 
named and about three miles from the 


city named is authorized. Sherwood 
We, Atlantic, etc., R. Co., 94 Va. 291, 
26 SE 9438. (2) A railroad company 


authorized to construct a road from 
a point “at or near’ its present termi- 
nus may construct it by starting at 
a point two thousand four hundred 
and seventy-five feet from such ter- 
minus, where the existing conditions 
indicate that it thereby, exercises a 
sound judgment, and such point need 
not be in any particular direction from 
the present terminus of the road. 
Fall River Iron Works Co. v. Old Col- 


ony, ete., R. Co., 5 Allen (Mass.) 221.- 


(3) Where one terminus is designated 
as such a point on another railroad 
“at’’ a certain city “fas shall be found 
most practicable,’ the location of the 
terminus at a point on such railroad 
one thousand yards outside of the city 
limits and at the most practicable 
point is thereby authorized. Purifoy 
v. Richmond, ete, R. Co., 108 N. C. 
100, 12 SE 741. (4) Where the termi- 
nus of a railroad is designated by its 
charter as “a point on” a certain rail- 
road, ‘at or near’ a certain town, the 
selection of a point on the railroad 
one and one-half miles from the town 
is authorized. Parke’s App., 64 Pa. 
137. (5) Where the westerly termi- 
nus of a tunnel was defined as being 
on the “western shore of the Hudson 
River, and within or near Jersey City 
or Hoboken,’ the word “shore” is not 
used in its strictest sense as meaning 
land between the limits of high and 
low water, but in the popular sense as 
that Jersey City is built upon the 
western shore of the Hudson River. 
Morris; ete., R. Co. v. Hudson Tunnel 
Re Co. 38. NOS. be 548. (6) Under a 
statute authorizing the construction 
of a railroad “beginning at a point on 
Lake Superior, in the state of Minne- 
sota or Wisconsin” westward to “some 
point on Puget Sound,” the point on 
Lake Superior at which the company 
is to start and which is to be the east- 
ern terminus is left to the discretion 
of the company, and is not necessarily 
confined to a single point, and the 
company having touched at a point on 
Lake Superior does not transcend its 
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An authority to construct a railroad “to” 
a certain city, town, or village is not re- 
stricted to the corporate limits;8* but authorizes the 
company to construct its road frony a point within,*? 
or to a point within the place named as a terminus,‘* 
particularly where the company is authorized by its 
charter to acquire property within such place.*® 
railroad company may also construct its road into 
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Where 


Towns, and 
them.*& 


A 


powers by selecting its eastern ter- 
minus at another point further east. 
Northern Pac. R. Co. v. Doherty, 100 
Wis. 39, 75 NW 1079. (7) The words 
“at or near McGee station,’ when used 
in a railroad charter as a designation 
of one terminus of the _ railroad, 
should be held to mean a locality and 
not as having reference to a fixed and 
definite point. Collier v. Union R. 
Co., 118 Tenn. 96, 88 SW 155. 


80;,>-Com.s} v2. "Cross t@ut Rs 'Cons53 
Pa. 62. 
[a] Application of rule.—A char- 


ter provision authorizing a company 
to construct a railroad ‘‘to connect 
with any railroad constructed or to-be 
constructed at any point on the north- 
ern boundary of Erie or Warren coun- 
ty” grants power to terminate the 
road at any point on the boundary the 
company may select, and does not lim- 
it the terminus to another railroad. 
Comiitva Cross*CutyRi1Cos! 53. an62t 

81. Sherwood v. ye etc., R. 
Co., 94 Va. 291, 26 SE 94 

82. Georgia Cent. R. ae v. Union 
Springs, etc., R. Co., 144 Ala. 639, 39 
S 473, 2 LRANS 144; Moses v. Pitts- 
burgh, etc., R. Co., 21 Tl. 516; Tennes- 


see, ete., R. Co. v. Adams, 3 Head 
(Tenn.) 596; Rio* Grande R.~ Co. v. 
Brownsville, 45 Tex. 88. Contra 


Northeastern R. Co. v. Payne, 42 S 
Cora Lis 

[a] In Pennsylvania railroad com- 
panies, chartered under the act of 1849 
or the act of 1868, are expressly au- 
thorized to extend their roads into 
any city, town, or village named in 


‘their charters as a terminal point, 


subject to the consent of the munici- 
pal authorities of incorporated cities 
as to the use of the streets, lanes, and 
alleys thereof. Western Pennsylva- 
nia R. Co.’s App., 99 Pa. 155. 

83. U. S.—Union Pac. R. Co. v. 
Hall, 91 U. 8. 343, 23 L. ed. 428; Colo- 
rado, Hastern R. ‘Co. v. Union Pac. R. 
Co,, 41 Fed. 293. 

Ga.—Hazlehurst v. Freeman, 52 Ga. 


244. 

Ill.—Gillette v. Aurora R. Co.,, 228 
Tll. 261, 81 NE 1005; McCartney v. 
Chicago, ete, Re Co, 112 a6 1 iChie 
cago, etc., R. Co. v. Chicago, ete., anty 
Co., 112 Tl. 589. 

Ky.—Devon v. Cincinnati, ete. R. 


(os 128 Ky. 768, 109 SW 361, 33 KyL 


Pa—wWestern Pennsylvania R. Co.’s 
App., 99 Pa. 155 

Tenn.—Tennessee, ie Ovals 
Adams, 3 Head 596. 

‘Ont.—In_ re Bronson? 1 Ont: 415. 

Contra Northeastern» R. Co. V. 
Payne, 42 S. C. L. 177. 

[a] Difference in phraseology with 
regard to the different termini as 
“from’’ one city to “any point in” an- 
other city does not affect the applica- 
tion of the rule, and the company may 
construct its road from a point with- 
in the first city. McCartney v. Chi- 
cago, ete: R., Co., Ll]: Wl) 611 

84. Ala.—Georgia Cent. R. Co. v. 
Union Springs, ete., R. Co., 144 Ala. 
639, 39 S 473, 2 LRANS 144. 

Ga.—Waycross Air-Line R. Co. v. 
Offerman, etc., R. Co., 109 Ga. 827, 35 


etc., 
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a certain place where the charter designates its termi- 
nus as being “at,”®° or “at or near” 
and where a statute authorizes the construction of a 
railroad “between” two places, such places are not 
excluded and the road may be constructed into 
In such cases, in the absence of any re- 
striction, express or implied, the company may, so 
far as the state is concerned, fix its terminus at any 
point within such place.®® 
izing the construction of a railroad “to” or “from” 
a certain town or city, the company is not, however, 
obliged to construct its road into such place but may 
stop at the corporate limits,®° or if it goes within the 


such place ;** 


Under a charter author- 


SE (275; 52 
Ga. 244. 

Ill—Moses v. Pittsburgh, etc., R. 
Co, 21. E56: 

Or. —Oregon-Washington R., etc., 
Co. Vz Spokane, ete, Ri Coy 83. Or. 
eae? 163 P 600, 989, AnnCas1918C 


Hazlehurst v. Freeman, 


Tex.—Rio Grande R. Co. v. Browns- 
ville, 45 Tex. 88. 

[a] In Kentucky, while the legis- 
lature may authorize the construction 
and operation of a railroad through a, 
city or town and upon its streets, 
even without the consent of the mu- 
nicipality, such authority must be 
conferred expressly or by necessary 
implication, and an authority to con- 
struct its road ‘to’ a town or city 
does not authorize it arbitrarily to 
appropriate and occupy any street or 
public place which it may choose 
without regard to the injury or in- 
convenience which ma# result to the 
public or to private individuals. Rut- 
ee v. Covington, 10 SW 644, 10 KyL 

85. Moses v. Pittsburgh, ete., R. 
Con 2a Press 16: 

86. Mason v. Brooklyn City, etc., 
Rw Cosy so BarbseGNe Ys)! Bitsy 

87. Mohawk Bridge Co. v. Utica, 
etc., R, Co., 6 Paige (N. Y.), 554; Ot- 
tawa v. Canada Atlantic R. Co., 33 
Can. S. C. 376 [aff 4 Ont. L. 56, 1 Ont 
WR 349 (aff 2) Ont. L.'336) J. 

88. Morris, etce., R. Co. v: New Jer- 
sey Cent. R. Co., 31 N. J. L. 205. 

89. U. S.—Colorado Eastern R. Co. 
v. Union Pac. R. Co., 41 Fed. 293. 

Ga.—Waycross Air-Line R. Cori. 
Offerman, ete., R. Co., 109 Ga., 827, 35 
SE 275. 

Ill.—Chicago, etc., R. Co. v. Chicago 
Mechanics’ Inst., 239 111. 197, 87 NE 
933; Ligare v. Chicago, ete., R. Co., 
166 Ill. 249, 46 NE 803; Chicago, etce., 
Beem v. Chicago, etc., R. Co., 112 111. 

Mo.—St. Louis, etc., R. Co. v. Han- 
nibal Union Depot Co., 125 Mo. 82, 28 
SW 483. 

Pa.—Western Pennsylvania R. Co.’s 
App., 99 Pa. 155. 

[al Crossing other railroad.—A 
railroad company authorized to cross 
any other railroad “at any point in 
its route’ may cross another railroad _ 
to reach the point in a city selected by 
it as its terminal point, although it 
might have selected a different termi- 
nal in the city which would not have 
necessitated a crossing. Waycross 
Air-Line R. Co. v. Offerman, ete., R. 
Co., 109° Ga..827,,.385 SH 275: 

{b] Where railroad is constructed 
by state under a statute providing for 
its construction from one city to an- 
other, the fund commission having 
control of its construction may, in 
the absence of any express restric- 
tion, Select the point within such city 
for the terminus of the road, and the 
acceptance of a donation of certain 
lots by the state will not bind it to 
locate the terminal thereon. Taylor 
v. Whitney, 5 Ill. 61. 

90. Peo. v. Louisville, etc., R. Co. 
(ill.) 5 NE 379. 
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corporate limits is not obliged to establish its ter- , 
minal at any particular point within such limits ;°? 
but when authorized to construct its road from a c¢er- 
tain place it cannot stop at a point neither on nor 
within but entirely outside of the corporate limits.°? 

[§ 136] 5. Connections®*—a, With Other Rail- 
As a general rule a state 
possesses the power to compel connections to be made 


roads—(1) In General. 


91. Peo. v. Louisville, etce., R. Co., 
supra; Hastings v. Amherst, etc., R. 
Co., 9 Cush. (Mass.) 596. 

[a] Town and village of same 
name.—Where a railroad company is 
authorized to construct its road ‘‘from 
Amherst” to a certain point, without 
specifying the village of Amherst, it 
may locate its terminus at any point 
within the town and outside of the 
village of Amherst. Hastings v. Am- 
persts etc., “HR. .Co:,, 9.Cush: Mees) 
by] 


$2. Com. v. Erie, etc.,, R. Co., 27 
Pa. 339, 67 AmD 471. 

[a] ‘Location must be according 
to the corporate limits as they exist- 
ed at the time of the act of incorpora- 
tion, and a construction from a point 
within the corporate limits as subse- 
quently extended, which is entirely 
outside of the original limits as exist- 
ing at the time of the act of incor- 
poration, is not a compliance with the 
charter. Com. v. Erie, etc., R. Co., 27 
Pa. 339, 67 AmD 471. 

93. Cross references: 

Connecting al is generally see Car- 
riers §§ 837-94 

Facilities for Provera at connection 
points see Carriers §§ 938-940. 

Power of state to require railroads to 
make,connections see Carriers § 44 
note 75 [a]. 

State requirement of track connec- 
tions between railroads as interfer- 
ence with interstate commerce see 
Commerce § 98 

Transfer of passengers to another 
erain or line see Carriers §§ 1244-— 
1262. 
94. U. S.—Seaboard Air Line R. 

Co. v. Georgia R. Commn., 240 U. S. 

324, 36 SCt 260, 60 L. ed. 669 [aff 213 

Fed. 27, 129 CCA 613]; Michigan 

Cent. R. Co. v. Michigan R. Commn., 

2436 U.S: 615; 35 SCt, 426, 59° i. ved. 

750; Washington v. Fairchild, 224 U. 

S. 510, 32 SCt 535, 56 L. ed. 863; Wis- 

consin, ete., R. Co. v. Jacebson, 179 

U.S. 287, 21 SCt u Be Us he Bae Br ed. 194 

[aff 71 Minn. 519, 74 NW 893, 76 Am 

SR 358, 40 LRA 389]. 
Ind.—Pittsburgh, SUC wees © Ones 

State R. Commn., 171 Ind. 189, 86 NE 

328. 

N. D.—Milhollan v. Great North- 
ern R. Co., 53 N. D. 78, 204 NW 994. 

Oh.—Pennsylvania R. Co. v. Public 
Utilities Commn., 109 Oh. St. 69, 141 
NE 829. 

Okl.—Midland Valley R. Co v. 
State, 107 -Okl, 234, 232 RP 113; 

[a] State may, by virtue of its au- 
thority to regulate railroads as pub- 
lic highways, in a proper case require 
two companies to make a connection 
between their tracks so as to facil- 
itate the interchange of traffic, with- 
out thereby violating rights secured 
by the federal constitution. Michigan 
Cent. R. Co. v. Michigan R. Commn., 
236 U. S. 615, 85 SCt 426, 59 L. ed. 
750. 
{[b] Order of railroad commission, 
requiring a connection between two 
railroads engaged in interstate and 
intra-state transportation, has been 
held proper as applying only to intra- 
state transportation, inasmuch as a 
reasonable regulation of an instru- 
mentality of interstate commerce 
which only affects such commerce 
secondarily or in a remote degree is 


authorized. Pittsburgh, etc., R. Co. 
v. State R. Commn., 171 Ind. 189, 86 
NE 328. 

[ce] State acting through adminis- 
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trative body may require railroads to 
make track connections. Seaboard 
Air Line R. Co. v. Georgia R. Commn., 
240. U.S. 324; 36 SClL260%260)) aed. 
669° [aff 213 Fed. 27, 129 CCA 613]. 

[dj liability for cost of connec- 
tion is to be borne by: (1) Industry 
applying for connection and railway 
company to whose tracks access is 
desired. Gillies v. Grand Trunk R. 
Co., 18 CanRCas 44. (2) Railroad 
which will profit by the connection. 
Brandon Shippers v. Canadian Pac. R. 
Co., 28 CanRCas 28. (3) The railroads 
and applicant municipality need not 
contribute any portion thereof, Thor- 
old v. Grand Trunk, etc., R. Co., 24 
CanRCas 21. 

Regulation by state so as to con- 
form with due process see Constitu- 
tional Law § 1072. 

95. Peo. v. State Public Serv. 
Commn., 233 N. Y. 113, 135 NE 195, 22 
ALR 1073; Milhollan v. Great North- 
ern R. Co., 53 N. D. 73, 204 NW 994. 

[a] Interstate commerce commis- 
sion has jurisdiction. Peo. v. State 
Public Serv. Commn., 233 N. Y. 113, 
185 NE 195, 22 ALR 10738. 

{[b] In Ohio, if the jurisdiction of 
the interstate commerce commission 
is first invoked, the public utilities 
commission is without jurisdiction to 
require a connection between railroads 
engaged in interstate and intra-state 
commerce. Lake Erie, etc., R. Co. v. 
Public Utilities Commn., 109 Oh. St. 
103, 141 NE 847. 

96. See constitutional and statu- 
tory provisions. 

97. Me.—Portland, etce., R. Co. v. 
Grand Trunk R. Co., 46 Me. 69. 

Md.—Union R. Co. v. Canton R. Co., 
105 Md. 12, 65 A 409, 

N. C.—Richmond, etce., R. Co. v. 
Durham, etc. R. Co., 104 N. C. 658, 


10 SE 659 

Pa.—In re Western Allegheny R. 
Co., 233 Pa. 438, 82 A 687; Altoona, 
ete., Connecting R. Co. v. Beech Creek 
R. Co., 177 Pa. 448, 35 A 734; Cleve- 
land, ete., R. Co. v. Erie, 27 Pa. 380; 
pia v. Evergreen R. Co., 2 Pa. Co. 

02. 

Tex.—International, ete., R. Co. v. 
State R. Commn., 99 Tex. 332, 89 SW 
961 [aff (Civ. A.) 86 SW 16]. 

Vt.—Rutland R. Co. v. 
tee etcs St. Ra Col; 


Bellows 
t3 Wt. 20,750 


Va.—Louisville, etce., R. Co. v. In- 
terstate: R:-Co., 107 Va. 225,57 SE 


654. 

[a] Right to connect “only on the 
easterly side’ of another railroad 
would be lost by constructing the 
railroad so authorized across the oth- 
er road, but the mere authority so 
to construct it will not, until exer- 
cised, affect the right to a connec- 
tion on the easterly side. Portland, 


etc., R. Co. v. Grand Trunk R. Co., 46 
Me. 69. 
[b] Intersecting roads (1) may be 


required to establish connections (In- 
ternational, ete. R. Co. v. State R. 
Commn., 99 Tex. 332, 89 SW 961 [aff 
(Civ. A.) 86 SW 16]), (2) even though 
they do not cross at grade (Interna- 
tional, etc., R. Co. v. State R. Commn., 
supra). 

{c] Kinds of roads.—Street rail- 
road and steam railroad. Rutland R. 
Co. v. Bellows Falls, ete., St. R. Co., 
73 Vt. 20,-50° A> 686. 

[d] Before right to connect arises 
there must be contiguity. Graff v. 


between different railroads.®* 
been held to reside in the federal government in so 
far as it affects interstate commerce.®® 
constitutions and statutes which exist in the various 
states,?® railroads which intersect or are contiguous 
may be empowered to connect with others and the 
latter required to permit it,°? or they may be re- 
quired to establish connections,°*® or boards or com- 


| a ae Shae et vat 


ORG 195-136 
This power has also’ 


Under the 


Evergreen R. Co., 2 Pa. Co. 502. 

[e] Purpose of statute is to com- 
pel roads coming together at any 
point to allow a connection if desired 


by either. Graff v. Evergreen R. Co., 
2\Pa. Co.-502. 
[f] Construction of statute.—(1) 


Where by one section of the charter 
a railroad company is authorized to 
construct and use a railroad along a 
certain line “and to connect their rail- 
road’ with another, and by another 
section is empowered to purchase a 
railroad already laid on such line, the 
privilege to connect is given to “their 
railroad,” and it is immaterial wheth- 
er it is purchased or built. Cleveland,, 
ete), Ra Conv, Lorie: (2 Seanos Oat) 
Where a railroad company is author- 
ized to connect its railroad with an- 
other railroad “legally authorized to 
come within the limits of Erie,” any 
railroad actually located within such 
limits is legal within the meaning of 
the act so long as it is not removed by 
law, and its legal title to be where 
it is cannot be inquired into colla- 
terally in a suit by_the railroad com- 
pany to enjoin the authorities of the 
municipality from interfering with 
such connection. Cleveland, etc., R. 
Co. v. Erie, supra. 

{g] In New York (1) the public 
service commission, although former- 
ly it had power to require a physi- 
cal connection to be made between 
railroads (Peo. v. Second Dist. Publi¢ 
Serv. Commn., 177 App. Div. 208, 163 
NYS 777 [aff 223 N:~Y. 582 mem, 119 
NE 1070 mem]; Peo. v. Public Serv. 
Commn., 170 App. Div. 429, 156 NYS 
198), (2) does not now possess such 
authority (Peo. v. State Public Serv. 
Commn., 233. N. Y. 113, 135 NE 196, 22 
ALR 1073; Peo. v. Second Dist. Public 
Serv. Commn., supra). (3) But Con- 
sol. L. c 49 art 1 § 8 subsec 5 a rail- 
road has the right and power to make 


‘a connection with another railroad. 


(Stillwater, etc., R. Co. v. Boston, etc., 
1 N. Y. 589, 64 NE 511, 59 
Eee: v. Brooklyn, OUC,, kts 
Co, 89) IN. 15525 NYWklyDig 74 
[aff 24 Hun Bory 12 NYWklyDig 375]; 
New York, etc., R. Co. v. Erie R. Co., 
31 App. Div. 378, 52 NYS 318 [app 
dism 157 N. Y. 674 mem, 51 NE 1092 
mem]; Gallagher v. Keating, 27 Misc. 
131, 58 NYS 366 [aff 40 Apn. Div. 81, 
57 NYS 682, 1123, 29 NYCivProc 234]), 
(4) and the court has power to ap- 
point commissioners to determine | 
matters in regard to such connections 
as the companies are unable to agree 
upon (see cases infra note 1). (5) 
The roads need not actually intersect 
each other in order to come within 
the application of the statute; but it 
is sufficient if they are contiguous or 
so near to each other that the public 
interests require facilities for an in- 
terchange of cars, freight, and pas- 
sengers. New York, etc., R. Co. vy. 
Erie R. Co., supra; Gallagher v. Keat- 
ing, supra. (6) The statute applies 
to the intersection and connection of 
steam railroads with electric or street 
surface railroads. Stillwater, etc., R. 
Co;nves Bostony wete. oR.) Cova hiis Nave 

589, 64 NE 511, 59 LRA 489. 

98. Atlantic, etc.,R. Co. v.. State, 
42 Fla. 358, 29 S 319, 89 AmSR 233. 

{a] Intersecting railroads must 
construct such switches, sidetracks, 
and connections as may be necessary 
a: a transfer of cars. Atlantic, ete., 

Co. v. State, 42 Fla. 358, 29 S 319, 
$9 AmSR 233. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


missions may be empowered to require connections 
In states of the first-men- 
tioned class the statutes usually provide for a de- 
termination by commissioners of matters in regard 
to such connections as to which the companies are 
A constitutional or statutory pro- 
vision merely authorizing one railroad to -connect 
with other roads is not mandatory but permissive,’ 
and need not, in the absence of express limitation, be 
exercised within any particular time,*? and a connec- 
tion once made under such authority may, in the ab- 
sence of agreement to the contrary, be discontinued 


in the proper cases.°® 


unable to agree.? 


{b] Validity of statute.—Statutes 
which provide for the compulsory 
establishment of connections are 


valid as being within the police pow- 
er of the state. Atlantic, etc., R. Co 


v. State, 42 Fla. 358, 29 S 319, 89 
AmSR 233. 
99. U. S—Seaboard Air Line R. 


Co. v. Georgia R. Commn., 240 U. S. 
324, 36 SCt 260, 60 L. ed. 669 [aff 213 
Fed. 27, 129 CCA 613] (Georgia); 
Washington v. Fairchild, 224 U. S. 
510, 32 SCt 535, 56 L. ed. 8638. 

Ala.—State R. Commn. y. Louis- 
wile, etvc:, KR: CoyrloT Ada. 161, 72S 
397. 

Iowa.—Smith v. Chicago, 


eters, ER: 
Co., 86 Iowa 202, 53 NW 128. ° 
Kan.—State v. Chicago, etc., R. Co., 
85 Kan. 649, 118 P 872. 
Mo.—Chicago, ete., R. Co. v. Public 
ae Commn., 266 Mo. 333, 181 Sw 


N. D.—Milhollan v. Great Northern 
R. Co., 53 N. D. 78, 204 NW 994. 

Oh. ~ Hocking Valley R. Co. v. Pub- 
lic Utilities Commn., 107 Oh. St. 43, 
140 NE 667; Akron, etc., R. Co. v. 
State Public Utilities Commn., 96 Oh. 
St. 359, 117 NE 314; Pennsylvania Co. 
v. State Public Serv. Commn., 14 Oh 
NPNS 262. : 

S. C.—Shealy v. Seaboard Air Line 
R. Co., 131 S. C. 144, 126 SE 622. 


SHmiBy 6 
R. Co., 41 8. D. 314, 170 


Chicago, etc., 
NW 149. 

Wash.—wNorthern Pac. R. Co. v. 
ee i. Serv. Commn., 117 Wash. 593, 

Wis. —Chicago, etc., ‘R. Co. v.-State 
ae Commn., 178 Wis. 293, 189 NW 
i150. 

Can.—Luscar Collieries Ltd. v. Mc- 
Donald, [1925] Can. 'S. C, 460, 11925] 
3 DomLR 225; Galt Bd. of Trade v. 
Grand Trunk, etc., R. Co., 8 CanRCas 
195; Niagara, ete, R. Co. v. Grand 
Trunk R. Co., 3 CanRCas 256. 

fa] Statutes held constitutional,— 
Civ. Code (1922) § 4878, empowering 
the railroad commission to require 
the railroads to build a connecting 
track where the public interests re- 
quire, has been held a valid exercise 
of police power. Shealy v. Seaboard 


os Line R. Co., 131 S. C. 144, 126 SE 
622. 
[b] Railroad commission: (1) 


Has jurisdiction to order a connecting 
track at a crossing not at grade where 
Such track is necessary and its con- 
struction is not unreasonable. Chica- 
£0, etc., R. Co. v. State R. Commn., 178 
Wis. 293, 189 NW 150. (2) Has ju- 
risdiction to allow connection of a 
private spur with a branch line of a 
Dominion railway, constructed under 
an agreement whereby the title there- 
to is to vest in the railroad after the 
builder has been reimbursed for the 
cost of construction out of rebates on 
freight. Luscar Collieries, Ltd. v. Mc- 
Donald, [1925] Can. S. C. 460, [1925] 3 
DomLR 225. (3) Held to have power 
to order a connection between rail- 
road tracks at a point where they 
were about one hundred sixty-two 
feet apart. State v. Chicago, ete., R. 
Co., 85 Kan. 649, 118 P 872. (4) May 
permit one company to make a con- 
nection with the line of another com- 
pany against the consent of the latter. 
Niagara, ete., R. Co. v. Grand Trunk 
R. Co., 3 CanRCas 256. (5) Does not 


Grand Trunk R. Co., 
rae 


/ 
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connection.° 


have jurisdiction to order a connec- 
tion between a provincial railway, 
which has not been declared a work 
for the general advantage of Canada, 
and a Dominion railway. Galt Bd. of 
Trade v. Grand Trunk, etc., R. Co., 8 
CanRCas 195. 

[ce] Statutory authority.— Where 
the railroad commission’s order di- 
recting railroad companies to connect 
their tracks at a crossing not at grade 
was made after a hearing, the com- 
mission acted under St. (1921) § 1797 
—11, giving general authority to di- 
rect a connecting track to be built 
where reasonable and necessary for 
interstate traffic, and not under § 
1802c, applying to crossings at grade 
and requiring no hearing. Chicago. 


ete:, Ri -Co. v.. State R. Commn., “178 
Wis. 293, 189 NW 150. 

{d] Evidence held sufficient: (1) 
To uphold order of commission. Sea- 


board Air Line R. Co. v. Georgia R. 
Commn., 240 U. S.' 324, 36 SCt 260, 
60 L. ed. 669 [aff 213 Fed. 27, 129 CCA 
613]; Milhollan v. Great Northern R. 
Co., 538 N. D. 78, 204 NW 994; Mitchell 
Commercial Club v. Chicago, etc., R. 
CoLM4IetS: Sp) 6304 S17 ODGN Wa 14 Oe 62a) 
On the facts shown, where connection 
was ordered by the board of railway 
commissioners. Brandon Shippers v. 
Canadian Pac. R. Co.,'23 CanRCas 28. 

[e] Evidence held insufficient to 
warrant connection. Chicago, etc., R. 
Co. v. Public Serv. Commn., 266 Mo. 
333, 181 SW 61. 

Railway boards and commissions in 
general see supra § 74. 

1.. Me.—Portland, ete., R. Co. v. 
46 Me. 69. 

Y.—Jennings Vv. Delaware, etce., 

R. Co.,'108 App. Div. 164, 93 NYS 374 
[aff 190 N. Y. 42, 88 NE 1126]; New 
York, ete. R. Co. v. Brie R. Co.; 
31 App. Div. 378, 52 NYS 318 [app 
dism 157 N. Y. 674 mem, 51 NE 1092 


mem]. 

N.. C.—Richmond, etc, R. Co. v. 
Durnam, etc., R. Co., 104 N. C. 658, 10 
SE 659. 

Tex.—International, etc., R. Co. v 


Railroad Commn., 99 Tex. 332, 89 SW 
961 [aff (Civ. A.) 86 SW 16]. 

Vt.—Rutland R. Co. v. Bellows 
Falls, ete., St. R. Co., 73 Vt. 20, 50 A 
636. 

Va.—Louisville, etc.. R. Co. v. Inter- 
state R. Co., 107 Va. 225, 57 SE 654. 

[a]. Power of commission is not 
limited to the establishment of one 
connection, but aS many connections 
as are reasonably necessary for con- 
venient interchange of traffic and the 
accommodation of both roads and the 
public are authorized. Louisville, 
etce., R. Co. v. Interstate R. Co., 107 
Va. 225, 57 SH 654. 

[b] "Necessity for agreement or 
condemnation.—Under a statute au- 
thorizing connections between differ- 
ent railroads and providing that, in 
case of disagreement as to the place 
and manner of making the connection, 
the question shall be determined by 
commissioners, one railroad company 
cannot enter upon the right of way 
of another for the purpose of con- 
necting therewith, without previous 
agreement or condemnation proceed- 
ings. Richmond, etc., R. Co. v. Dur- 
ham, etc, R. Co., 104 N. C. 658, 10 SE 
659 


[ce] Finding of commission that 


without the consent of the other company.* 
also, a statutory right on the part of one company to 
connect with the road of another will not prevent 
the latter from changing the gauge of its road, at 
least where the power to do so is granted and accept- 
ed before the first company has elected to make the 
The right to a connection between 
railroads is not an absolute right;° it cannot be com- 
pelled regardless of its necessity,’ but is dependent 
upon whether the proposed connection is practica- 
ble, and a public necessity.® 
mission requiring a connection which is unreasonable 


438, 82 “A 687, 
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So, 


An order of a com- 


connection was reasonably necessary 
sustained. . Louisville,etc., R. Co. v. 
a R. Co., 107 Va. 225, 57 SE 

fd] In Pennsylvania (1) it is pro- 
vided that, in case of failure to agree, 
either party in interest may apply to 
the proper court of common pleas for 
the appointment of a jury of three 
disinterested men who are to deter- 
mine and fix the terms of the connec- 
tion; and these terms when approved 
by the court are to be conclusive. In 
re Western Allegheny R. Co,.. 233 Pa. 
(2) The jury can de- 
termine only matters relating solely 
to the physical connection of the 
roads, and cannot order a transfer 
to the petitioning road of a part of 
the other, company’s road, station, 
lines, privileges, or franchises. Al- 
toona, etc., Connecting R. Co. v. Beach 
Creek’ R. Co., 177 Pa. 443, 35 A 734. 
(3) The proceeding is entirely statu- 
tory and, no appeal being given, is 
reviewable on certiorari only to de- 
termine if the court below exceeded 
its jurisdiction or abused its discre- 
tion. In re Western alee cle RCo. 
supra. 

2. Richmond v. Dubuque, etc., R. 
Co., 33 Iowa 422; Androscoggin, ete., 
Riseonw, Androscoggin, ete. RR.) Cog 
52 Me. 417. 

3. Atlantic, etc., R. Co. v. St. Louis, 
66 Mo. 228 (holding that, under a stat- 
ute enacted in 1864, authorizing sev- 
eral railroad companies to connect 
their lines, and not providing any 
time for the acceptance of the act, its 
acceptance by a connection made in 
1873 was in time). 

4. Androscoggin, 
Androscoggin, etc., R. Co., 52 Me. 417; 
Boston, etc., R. Corp. v. Boston, etce., 
R. Co., 5 Cush. (Mass.) 375. 

5. Androscoggin, ete., R. Co. v. 
Androscoggin, ete., R. Co., 52 Me. 417. 

6. Akron, etc., R. Co. v. State Pub- 
lic Utilities Commn., 96 (Oh. St..13595 
117 NE 314. 

7. Washington v. Fairchild, 224 UL 
S. 510, 82 SCt 535, 56 L. ed. 863 [rev : 
52 Wash. 17,-100 P1791: Smith ww: 
Chicago, etc., R. Co., 86 Iowa 202, 53 
NW 128. 

{a] Commission cannot require 
connection to be made (1) because of 
mere proximity .of the roads con- 
cerned, regardless of the amount of 
business to be done or of the ad- 
vantage to be derived by the public 
and the expenses to be incurred by 
the carriers (Washington v. Fairchild, 
224 U. S. 510, 32 SCt 585, 56 L. ed. 
863), (2) or regardless of its cost, ad- 
visability, or necessity, but should do 
so only when it deems it best (Smith 
v. Chicago, ete., R. Co., 86 Iowa 202, 
53 NW 128). 

8. Wheeling, etc., acy Co. v. State 
Public Utilities Commn., 96 Oh. St. 
370, 117 NE 317; Akron, etc., R. Co. v. 
State Public Utilities Commn., 96 Oh. 
St. 359, 117 NE 314; Midland Valley 
RCo; ce State, 107 Okl. 234, 232 P 113. 

9. S.—Seaboard Air Line R. Co. 
v. ee R. Commn., 240 U. S. 324, 
36 SCt 260, 60 L. ed. 669 [aff 213 Fed: 
27, 129 CCA 613]; Washington v. 
Fairchild, 224 U. S. 510, 32 SCt 535, 
56 L. ed. 863 [rev 52 Wash. 17, 100 
Paioys 

Ind.—Chicago, etc., R. Co. v. Public 
Serv. Commn., 188 Ind. 334, 121 NE 


etc,,' (Ri, -Co.. ave 


484 [51 C.J.] 


will not be enforeed.?° 


sidered.?° 


necting track.?° 


276, 123 NE 465. 

Oh.—Wheeling, etc., R. Co. v. State 
Public Utilities Commn., 96 Oh. St. 
S40, LELUN EY oli, Akron, ete, KR. Conv: 
State Public Utilities Commn., 96 Oh. 
St. 359, 117 NE 314; Pennsylvania Co. 
v. State Public Serv. Commn., 14 Oh 
NPNS 262. 

Okl.—Midland Valley R. Co. v. 
State, 107 Okl. 234, 232 P 113. 

Ss. O.—Shealy v. Seaboard Air Line 


R,..Co., 131 S. €..144, 126 SE 622. 
[a] Test must be applied in every 
case. Akron, etc., R. Co. v. State Pub- 


lic Utilities Commn., 
117 NE 314. 

{b] Basis for exercise of power.— 
Requirements of the public interest 
that lines be connected in order that 
the service rendered be more efficient 
and advantageous to the _ public. 
Shealy v. Seaboard Air Line R. Co., 
131 S.C. 144,126 SE 622. 

[ec] Authoritative method must be 
used to establish necessity for con- 
nection. Shealy v. Seaboard Air Line 
R: Go., 131 S.C. 144, 126 SE 622. 

[d] Proof of mere declaration of 
commission is not conclusive. Sea- 
board Air Line R. Co. v. Georgia R. 
Commn., 240 U. S. 324, 36 SCt 260, 60 
ise 669 [aff 213 Fed. Patt UAE) CCA 

fe] Indispensability.—Physical 
connection need not be indispensable 
to the public in order to be a pupils 
necessity. Chicago, etc., R. 

Public Serv. Commn., 188 Ind. 334, "121 
NE 276, 123 NE 465. 

[f] Purpose of statutes was to 
promote adequate, prompt, and effi- 
ecient transportation service, not in 
the interest or for the advantage of 
a railroad company, but for the ad- 
vantage and benefit of the public. 
Akron, ete., R. Co.. v. State Public 
Utilities Commn., 96 Oh, St. 359, 117 
NE 314. 

[gz] Unjust discrimination is not 
made out by the fact of previous con- 
nection with the tracks of one com- 
pany and a refusal to establish such 
connection with the tracks of another 
company. Akron, ete., R. Co. v. State 
Public ‘Utilities Commin., 96 Oh. St. 
359, 117 NE 314. 

[h] Evidence held sufficient.—(1) 
In proceedings to enforce physical 
connection between railroads, evi- 
dence held to support finding of state 
corporation commission that connec- 
tion would promote public interest 
and that it is necessary and practica- 
ble. Midland Valley R. Co. v. State, 
107OKM 2340232 Bis) 4) when it 
is shown that such a connection will 
be a great convenience to shippers, 
and that it will add materially to 
available transportation facilities so 
as to be a substantial benefit to com- 


96 Oh. St. 359, 


In determining the proprie- 
ty of a connection all the facts must be considered.** 
Thus the cost of making the connection,!* the income 
to be derived from its operation,® and the possibility 
of loss therefrom!‘ are important, but not the only 
eriteria to be considered,!® for the public interest 
and the fact that the connecting track will become 
part of the regular equipment, the cost of which 
will be considered in fixing rates, must also be con- 
It is no objection to an order of a rail- 
road commission for a connection that such connec- 
tion will greatly increase the danger of handling 
the traffic of one of the railroads;1* 
nection will cross at grade a siding and a yard 
track;**® or that the objecting company will be de- 
prived of a small amount of trackage;!® or that it 
owned most of the land to be occupied by the con- 
A connection will not be ordered 
for the purpose of aiding or assisting one carrier as 
against another in its competition for business,?? 
nor will it be denied because it will afford facilities 
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mentioned.?° 
or that the con- 
other railroad, 


merce, that is sufficient. Chicago, 
etc., R. Co. v. Public Serv. Commn., 
188 Ind. 334, 121 NE 276, 123 NE 465. 

[i] Evidence held insufficient to 
show public necessity. Chicago, etc., 
R. Co. v. Public Serv. Commn., 188 
Ind. 334, 121 NE 276, 123 NE 465. 

10. State R. Commn. v. Yazoo, etc., 
R. Co., 100 Miss. 595, 56 S 668. 

[a] Order held unreasonable where 
its enforcement would result simply 
in the furnishing by each road to the 
other of terminal facilities. State R. 
Commn. v. Yazoo, ete., R. Co., 100 
Miss. 595, 56 S 668. 

11. Washington v. Fairchild, 224 
U.S. 510, 32 SCt 535, 56 L. ed. 863 [rev 
52 Wash. 17, 100 P 179]; Akron, etc., 
Re. Coz Siva State) Public auinlities 
Commn., 96 Oh. St. 359, 117 NE 314; 
Northern Pac. R. Co. v. Public Serv. 
Commn., 117 Wash. 593, 202 P 4. 

[a] Facts to be considered.—(1) 
The places, persons interested, the 
volume of business to be affected, and 
the saving in time and expense for the 
shipper, as against the cost and loss 
of the carrier. Washington v. Fair- 
child, 224,07 S.-510; 32 SCt7535,°56 Ts 
ed. 863 [rev 52 Wash. LG, BLO) p ATONE 
Northern Pac. R. Co. v. Public Serv. 
Commn., 117 Wash. 593, 202 P 4. (2) 
Public necessity is determined with a 
just regard to the advantage to be de- 
rived by the public and the expense to 
be incurred by the carrier, and upon a 
consideration of the evidence showing 
the places, the persons interested, the 
volume of business to be affected, and 
the saving of time and expense to 
shippers, as against the cost and loss 
to the carrier. “Akron, ete., R. Co. v. 
State Public Utilities Commn., 96 Oh. 
St. 359, 117 NE 314. 

[b] Evidence held insufficient 
where the only advantage was that 
a shipper could purchase timber, man- 
ufacture it, and, using the terminal 
facilities of the first railroad, ship it 
over the proposed connecting line to 
a rival railroad for final shipment. 
Northern Pac. R. Co. v. Publie Serv. 
Commn., 117 Wash. 593, 202 P 4. 

aoe Washington Vv. Fairchild, 224 
UNiS..510, 82 SCt 535, 56. Tu. (eds. 863: 
Chicago, ’etc., R. Co. v. Public Serv. 
Commn., 266 Mo. 333, 181 SW 61; 
Pennsylvania Co. v. State Public Serv. 
Commn., 14 OhNPNS 262; Shealy v. 
Seaboard Air Line R. Co., 131 S. C. 144, 
126 SE 622. 

{a] Expense to railroad is of vi- 
tal, if not of controlling, importance. 
Chicago, etc., . Co. v. Public Serv. 
Commn.. 266 Mo. 3338, 181 SW 61. 

13. Mitchell Commercial Club v. 
Chicago;rete., (RR: 'Co, 4198) D. 3L4 170 


NW 149 


14. Pennsylvania Co. v. State Pub- 
lic Serv. Commn., 14 OhNPNS 262. 


[§§ 136-137 


which will be of advantage to one of the companies 
and detrimental to the other.?? 
foreign to the considerations which control the com- 
mission in making its decision.** 

[§ 137] (2) Place of Connection. 
or commissions may be given the power to designate 
the place at which connections may be located. gs 
If the petition of an applicant for a connection at 
a particular point shows that the hearing therefor 
is not to be restricted to one point, the commission 
may locate the connection at a 


Such matters are 


State boards 


point other than that 


Where a railroad company is author- 
ized to construct its road so as to connect with an- 
if the statute or charter does not 
definitely specify the point of connection, a reason- 
able discretion should be allowed the company as to 
its selection,”® which, unless manifestly abused, will 
not be interfered with,?* as where the point of con- 
nection is indefinitely designated as “at” or “at or 
near” a certain place.” 
to connect with another railroad the connection need 


Under a general authority 


15. Pennsylvania Co. v. State Pub- 
lic Serv. Commn., supra; Mitchell 
Commercial Club Vv. Chicago, ete., “R. 
Co., 41:S. D. 314, 170 NW 1 

16. Mitchell Gamera Club vy. 
Chicago, etc., R. Co., supra. 

vn Pittsburgh, etc., R. Co. v. State 
R. Commn., 171 Ind. 189, 86 NE 328, 

fa] It is presumed ‘that the com- 
mission on application would so reg- 
ulate the placing and handling of cars 
on the connecting track as would safe- 
guard plaintiff’s business so far as 
possible and protect it from unneces- 
sary inconvenience, Pittsburgh, etc., 
R. Co. v. State R. Commn., 171 Ind. 
189, 86 NE 328. 

18. In re Western Allegheny R. 
Co., 233 Pa. 438, 82 A 687. 

19. Pittsburgh, etc., R. Co. v. State 
R. Commn., 171 Ind. 189, 86 NE 328. 

20. Pittsburgh, etc., R. Co. v. State 
R. Commn., supra. 

[a] It is presumed that so far as 
plaintiff would be deprived of its prop- 
erty, either because of the use of the 
track or by its interfering with the 
use of its property for other purposes, 
or in so far as plaintiff might be put 
to expense, it would be compensated 
by switching rates or transfer charg- 
es. Pittsburgh, etc., R. Co. v. State 
R. Commn., 171 Ind. 189, 86 NE 328. 

21. Chicago, etc., R. Co. v. Public 
Serv. Commn., 188 Ind. 334, 121 NE 
276, 123 NE 465; Gillies vy. Grand 
Trunk R. Co., 18 CanRCas 44. 

22. Chicago, ete., R. Co, v. Public 
Serv. Commn., 188 Ind. 334, 121 NE 
276, 123 NE 465. 

23. Chicago, etc., R. Co. v. Public 
Serv. Commn., supra. ; 

24. See statutory provisions; 
eases supra § 136. 

25. State v.. ‘Chicago, sete. tt ions 
85 Kan. 649, 118 P 872. 

26. Purifoy v. Richmond, ete., R. 
Co., 108.N. C. 100, 12 SE 741; Parke’s 
App., 64 Pa. 137. 

27. Georgia R., etc., Co. v. Maddox, 
116 Ga. 64, 42 SE 315; Parke’s App., 64 
Pablo 

28. Georgia R., etc., Co. v. Maddox, 
116 Ga. 64, 42 SE 315; Purifoy v. Rich- 
mond; ete; R. Cos, 108 IN. Co 10057 12 
SE 741; Parke’s App., 64 Pa. 137, 

[a] Application of rule.—(1) Au- 
thority to connect with another rail- 
road “at” a certain city does not re- 
quire that the connection should be 
made at a point within the city, but 
authorizes a connection at a point one 
thousand yards beyond the city lim- 
its. Purifoy v. Richmond, etc., R. Co., 
108 “N.-Cz 100, 12).SE 741 (2); ‘And 
where a railroad company is author- 
ized to connect with another railroad 
“at or near” a certain town, the con- 
nection may be made at a point one 
and one-half miles from such town. 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not be made ina city, town, or village;?® but on the 
contrary an authority to connect. with another rail- 
road does not, in the absence of express provision, 
authorize a railroad company to construct its road 
through an incorporated city without the consent 
of the municipal authorities for the purpose of form- 
ing such a connection,®® and a statute merely au- 
thorizing a municipality to permit connections be- 
tween railroad companies within its limits merely 
invests it with a discretionary power and does not re- 
quire that it should do so.*! Where a railroad com- 
pany is authorized to extend its road: to any point 
in a certain county and to connect with any other 
railroad, if such county is on the border line of the 
state the company may connect with a road of an- 
other state at the state line.*? 

[§ 188] b. With Private Tracks or Switches.*? 
The state has the power to require a railroad to fur- 
nish or allow connections with the private tracks or 
switches of the owners of lands, mills, warehouses, 

-mines, or manufacturing plants,** which power, in 
many states, is intrusted to specified boards or com- 
missions.*® In the absence of statute or agreement 
the owners of adjacent property have no right to con- 
nect private tracks or switches with a railroad with- 
out the consent of the railroad company.?* -Where 
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the right to such a connection is secured by contract, 
the rights of the parties depend upon a proper con- 
struction of the agreement,?? which must also be 
deemed to have been made subject to any existing 
statutes under which the company may be required 
to change or elevate the grades of its tracks in the 
interest | of public safety or to abolish grade cross- 
ings,?* and a personal agreement between a railroad 
company and a landowner, permitting such a con- 
nection, does not pass to a lessee of the property.®? 
Under the constitutional and statutory provisions 
in some states, however, the owners of lands, mills, 
warehouses, mines, and the like have an absolute 
right to connect private tracks or switches with rail- 
roads in their vicinity,*® which right cannot be de- 
feated by any contract between the railroad com- 
pany and a third person.4? Such statutes may pro- 
vide for a determination by boards or commissions 
of matters as to which the parties are unable to 
agree.*? An applicant for a switch connection with 
a siding cannot be required to reimburse another 
shipper for expenses voluntarily incurred in previ- 
ously changing the location of the siding.*? 

[§ 139] ce. Remedies and Proceedings. A statu- 
tory right to form a connection with a railroad may 
be enforced by a suit in equity,** or by a mandatory 


Parke’s App., 64 Pa. 137. 

29. Long Branch Comrs. v. 
End -‘R. Co., 29 N. J. Eq. 566. 

30. Augusta v. Port Royal, etc., R. 
Co., 74 Ga. 658. 

31. Augusta vy. Port Royal, 
R. Co., Supra. 

o2. Com... Pittsburg, ‘etc:, R.- Co., 
bo Pan wos. Com. ve ‘Cross’ Cut? R-"Cos 
53 Pa. 62. 

33. Cross references: 

Delivery of goods on private tracks 

see Carriers § 356. 

Duty to maintain and operate see in- 

fra §§ 945-957. 

34. Detroit v. Michigan Cent. R. 
Go:., 156 Mich. 121, 120 NW 592; Peo. 
Vv. Public Serv. Commn., 170 App. Div. 
429, 156 NYS 198. 

35. See statutory provisions; 
cases infra this note. 

[a] Order of commission, 
ing connection to be made, 
Canadian Northern R. Co. v. 
son, 37 Can. S. C. 541. 

36. Peo. v. Chicago, etc., R. Co., 57 
Til. 486; Heyl v. Philadelphia, etc., R. 
Co:, 51 Pai'469° [aff 6 Phila. 42]. 

fal] Effect of custom.—Where it is 
sought to compel a railroad company 
to permit an individual to connect 
sidetracks with the road on the 
ground of an alleged custom among 
companies whose lines concentrate at 
the place indicated, the custom must 
be. clearly shown to have existed so 
long as .to have the force of law. 


West 


etc., 


and 


requir- 
upheld. 
Robin- 


re We Ghicazo,necc., Ra. COs Outil: 
436 : 
[b] Mere occupancy and use of a 


switch connecting with a railroad for 
a period of seventeen years does not 
amount to an irrevocable license to 
use it for all time without compensa- 
’ tion or control, regardless of the pub- 
lic duties and business necessities of 
the company. Heyl vy. Philadelphia, 
etc., R. Co., 51 Pa. 469 [aff 6 Phila. 
42]. 

37. Coe v. New Jersey Midland R. 
Co., 28 N. J. Eq. 100 [aff 28 N. J. Eq. 
593] In re Ohio River Junction R. 

Co., 219 Pa. 345, 68 A 830. 

[a] Construction of contract.— 
Where plaintiff railroad acquired the 
* rights of a firm in a sidetrack which, 
when constructed, it was agreed 
should be under the management of 
defendant railroad and subject to re- 
moval at its option on sixty days’ 
notice which was given, the contract 
was at,an end and no right to a con- 


‘426; 


nection existed. In re Ohio River 


aaa Re Cosperoe Paw 340 OS ea 
ov. 
38. Swift v. ‘Delaware, etc., R. Co., 


66 N. J. L. 34, 57 A 456. 


39. Peo. v. Chicago, ete., R. Co., 57 
Ill. 436. 
40. U. S.—Beech Creek R. Co. v. 


Olanta Coal Min. Co., 158 Fed. 36, 85 
CCA 148 [aff 144 Fed. 150]. 

T11.—Chicago, etc., R. Co. v. Suffern, 
129 Ill. 274, 21 NE 834 [aff 27 Ill. A. 
404]. 

N. Y.—Peo. v. Public Serv. Corinne 
170 App. Div. 429, 156 NYS 198. 

Okl1.—Bromide Crushed Rock Co. Vv. 
State, 121 Okl. 40, 247 P 74. 

Pa.—Reeser v. Philadelphia, etc., 
R. Co 215 Pa, 136, 64. A 3763 Pitts- 
burgh, etc., R. Co. v. Robinson, 95 Pa. 
Com. v. Greybill, 17 Pa. Super. 
514; Beech Creek R. Co. v. Olanta 
Coal* Mans Co... ile Bas sDist... 302 

Wis.—Bartlett v. Chicago, ete., R. 
Ga:;, .96 Wis: 335, 71 NW i598. 

[a] Obstruction of highway.—A 
statute providing that a railroad com- 
pany shall not prevent any adjacent 
landowner, from constructing a lat- 
eral road and connecting it with the 
railroad in Such manner as not to in- 
terfere with its use does not author- 
ize such an adjacent owner to lay 
railroad tracks upon a public high- 


way. Com. v. Greybill, 17 Pa. Super. 
514. 
[b] Corporation commission is 


without authority to authorize an in- 
dustry to use the tracks of another 
industry without the latter’s consent. 
Bromide Crushed Rock Co. v. State, 
121 Okl. 40, 247 P 74. 

[ec] In England (1) under early 
statutes, the owners of lands, mines, 
and minerals adjoining or near a rail- 
way had the right to connect their 
private tracks or switches with the 
railway for the purpose of working 
their own carriages or wagons on cue 
line. Lancashire Brick, etce., 

Ltd. v. Lancashire, etc., R. Cox t19034 
1K. B. 651; Bell v. Midland R. Co., 10 
Cc. B. N. S. 287, 100 ECL 287, 142 Re- 
print 462; Bell v. Midland R. Co., 3 
De G.-& J. 673, 60 EngCh 6738, 44 Re- 
print 1429. (2) But the railway com- 
pany was not bound to make such 
connections in any place which they 


had set apart for a specified purpose 
with which such communication 
would interfere. Richard v. Great 
Western R. Co., 11 R. & Can. Tr. Cas. 


133. (3) Now, inasmuch as such traf- 
fic cannot be allowed upon a public 
railway working under modern con- 
ditions, the right to a connection no 
longer exists. Lancashire Brick, etc., 
Co., Ltd. v. Lancashire, ete., R. Co. 
supra. (4) Where a landowner has a 
statutory right to a switch connec- 
tion with a railroad, and the switch 
has been constructed and the connec- 
tion made, if the railroad subsequent- 
ly makes an alteration in its line and 
is required to put in an interlocking 
device at the point of connection, it 
must do so at its own expense and 
permit the owner of the .switch to 
continue to use it as altered. Wood- 
ruff v. Brecon, ete., R. Co., 28 Ch. D-. 
190. (5) Where a railway company 
has wrongfully taken up and removed 
the rails forming a connection. be- 
tween its line and a siding belonging 
to plaintiff, the company may be com- 
pelled by mandatory injunction at its 
own expense to restore the connec- 


tion. Portway v. Colne Valley, etc., 
RR, vCOs (Can wet Cas nz. 
41. Reeser v. Philadelphia, etc., R. 


Co., 215 Pa. 136, 64 A 376. 

42. Peo. v. Public Serv. Commn., 
170 App. Div. 429, 156 NYS 198. 

[a] Power of commission.—(1) 
The public service commission does 
not have power to order the building 
of an elevated sidetrack to the ship- 
per’s plant. Peo. v. Rublie Serv: 
Commn., 170 App. Div. 429, 156 NYS 
198. (2) Nor can it require the rail- 
road to obtain a permit from public 
authorities for the construction of a 
siding without the line of its prop- 


erty. Peo. v. Public Serv. Commn., 
supra. 
{[b] Evidence held not to show 


that a connection with a lateral track, 
ordered by the public service commis- 
sion, was impracticable, so as to war- 
rant reversal of the order. Peo. v. 
Public Serv. Commn., 170 App. Div. 
429, 156 NYS 198. 

43. Cincinnati Crushed Stone, etc., 
Co. v. State Public Utilities Commn., 
96 Oh. St. 288, 117 NE 217. 

44.. Union R. Co. v. Canton R. Co-, 
105 Md. 12, 65 A 409. ¢ 

[a] In Florida the requirement 
that intersecting railroads make con- 
nections may be enforced by a suit in 
equity by the state’s attorney. At- 
lantic, etc.,-R. Co. v. State, 42 Fla. 
358, 29 S 319, 89 AmSR 233. 
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injunction,*> and where railroad companies are au- 
thorized to make connections for an interchange of 
traffic, they may acquire land by purchase or con- 
demnation for the purpose of effecting such connec- 
tions.4® They may exercise this power only in the 
manner prescribed by statute*? so that an order to 
establish a connection which does not comply with 
the provisions of the statute is void.t® Before a 
board or commission orders a connection to be made 
between railroads a hearing must be had?® and such 
facts as are necessary to justify the connection must 
be found,®® the burden of proof being on applicant 
for the connection.®! The finding of the commis- 
sion 18 prima facie correct,>? and all presumptions 
are in favor of its action.® of In a suit to enjoin a 
railroad commission from requiring a railroad to 
make a connection with another line a temporary in- 
junction will be issued if the injury to plaintiff, in 
case it should succeed, cannot be compensated for, 
while the other road can be protected by a bond.*4 

Parties. Under a statute authorizing a shipper 
to complain to the commission if a railroad fails to 
install a connection upon the application either of 
any lateral branch railroad or of any shipper ten- 


45. Beech Creek R. Co. v. Olanta|P 113; Louisville, ete., 
Coal Min. Co., 158 Fed. 36, 85 CCA] terstate R. Co., 
148 faff 144 Fed. 150]; Beech Creek | 654. 
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10%. Va. 9225, 5774S 
But see Washington vy. Fair- 


dering interstate traffic, a complaint by a Srey 
branch line railroad is not authorized.*® 

Exceptions in proceedings to determine the man- 
ner of a proposed connection between two railroads, 
not based on any facts in the case, are properly dis- 
missed,°® 

[§ 140] 6. Stations®’—a. In General. A place 
may become a station either by designation by the 
railroad company or designation by statute, or by 
being established as a siding or stopping place to re- 
ceive and discharge passengers and freight.°% The 
legislature of: any state may, within certain limita- 
tions, determine and direct at what places a railroad 
company shall establish and maintain depots or stop- 
ping places for the convenience of the public,®® or 
it may delegate such power to a board or eommis- 
sion.®° Such power may exist either under the po- 
lice power®! or a power reserved to repeal, alter, or 
amend a railroad charter.° However, it must be 


exercised reasonably and with due regard to the 


rights of the railroad.*? In some jurisdictions stat- 
utes require railway companies to designate their 
depot grounds before constructing their roads.** In 
the absence of statute railroad companies have a 


eC Ona Ve alr, ae U. S. 53, 24 SCt‘396, 48 L. ed. 


Ala.—Horton v. Southern R. Co., 


E85. 139-140 | | 


R. Co. v.. Olanta Coal Min. Co., 17 Pa. 
Dist. 30. 

46. Louisville, etce., 

(Tenn.) 522. 
New York Cent. R. Co. v. State 
Public Serv. Commn., 191 Ind. 627, 
134 NE 282. 

48. New York Cent. R. Co. v. State 
Public Serv. Commn., supra. 

fa] Thus, where the statute re- 
quires an order of the public sery- 
ice commission -for railroad connec- 
tions to define the ‘manner in which 
the crossing Shall be made and there- 
after maintained, the manner in 
which the work shall be performed, 
and by whom an'‘d within what time, 
an order to a railroad to build a con- 
necting track with another across a 
third railroad, failing to specify time, 
place, or manner of making the cross- 
ing or of maintaining it, and merely 
requiring the maintenance of proper 
interchange tracks, is void as an at- 
tempt to delegate to the railroads the 
power conferred on the commission 
by the statute. New York Cent. R. 
Co. v. State Public Serv. Commn., 191 
ind. 627, 134 NE 282. 

49. Washington v. Fairchild, 224 
wy, S. 610,°32 SCt 535, 56 L. ed. 863 
{rev 52 Wash. 17, 100 Pp 179]; State R. 
Commn.. v. Louisv ille, ete., Co., 
197 Ala. 161, 72 S 397. 

{a] Pacts may be ascertained by 
a personal inspection on the ground. 


R. Co. v. State, 


State R. Commn. v. Louisville, etce., 
R> Co.;'197 Ala. 161, 72'S 397. 
{b] Demurrer to petition.—In 


mandamus to enforce an order for a 
physical connection between rail- 
roads is well taken, where the order 
recites that no testimony was taken 
in the proceedings in which the or- 
der issued. State R. Commn. v. 
Louisville, ete., R. Co., 197 Ala. 161, 
T2 S 397. 

50. State R. Commn. v. Louisville, 
ete., R. Co., supra. 

[a] Facts necessary to be found.— 
That the connection will furnish suf- 
ficient business to justify its con- 
struction and maintenance. State R. 
Commun. .v. Louisville, etc., R. Co., 197 
Ala. 161, 72 S 397. 

51. Wheeling, etc., R. Co. v. State 
Public Utilities Commn., 96 Oh. St. 
370, 117 NE 317. 

52. State v. Chicago, etce., R. Co., 
85 Kan. 649, 118 P 872; Midland Val- 
Iey R. Co. v. State, 107 Okl. 234, 232 


child, 224 U. S. 510, 32 SCt 535, 56 L. 
ed. 863 [rev 52 Wash. 17 SFO OME: Ligo4 
(holding that the burden is on the 
state railroad commission to show 
the public necessity of an order re- 
quiring a connection); Chicago, etc., 
R. Co. v. Public Serv. Commn., 266 
Mo. 333, 181 SW 61 (holding that, on 
appeal, the cause shall be tried and 
determined de novo, as suits in equity 
are, and such findings made as the 
law and evidence warrant). 

[a] Prima facie reasonableness of 
an order by the commission for a 
track connection is not destroyed by 
the fact that it would cost a certain 
sum in the absence of a showing as to 
increased or diminished income or 
profits as a result. State v. Chicago, 
etc., R. Co., 85 Kan. 649, 118 P 872. 

53. State R. Commn. v. Louisville, 
etc., -R.* Con 197 Alan 6 LI 2S Vso 
Pittsurgh,, ete, Rs = Co: vey State aR. 
Commn., 171 .Ind. 189, 86 NE 328; 
Jacobson v. Wisconsin, ete., R. Co., 
71 Minn. 519, 74 NW 893, 70 AmSR 
358, 40 LRA 389 [aff 179 U. S. 287, 21 
Sct 115, 45 L. ed. 194]; Louisville, 
etc., R. Co. v. Interstate R. Co., 107 
Va. 225, 57 SE 654. 

[a] Presumption: (1) Is that the 
orders of the commission are made 
upon proper evidence and are reason- 
able. State R. Commn. v. Louisville, 
eter Re Cos) 19 Alan V61. ie woes. 
(2) Is strong in favor of the validity 
of an order made by the commission 
for a track connection. Pittsburgh, 
ete., R. Co. v. State R. Commn., 171 
Ind. 189, 86 NE 328. 

54. Seaboard Air Line R. Co. v. 
Hampton, 103'S. C. 455, 88 SE 5. 

55. Delaware, ete., R. Co. v. In- 
terstate Commerce Commn., 166 Fed. 
498 [aff 216 U. S. 531, 30 SCt 415, 54 
L. ed. 605]. 

56. In re Ohio River Junction R. 
Co. 219'Pa. 345, 68 A 830! 

57. Duty of constructing and 
maintaining station houses, depots, 
waiting rooms, and other accommoda- 
tions and facilities incident thereto 
see infra §§ 912-9388. 

“Station” defined see [36 Cyc 925]. 

58. State R. Commn. v. Pecos, etc., 
R- Co., (Tex. Civ..A.) 212 SW 535. 

59. U. S.—Norfolk, etc., R. Co. v. 
West Virginia Public Serv. Commn., 
265 U. S. 70, 44 SCt 439, 68 L. ed. 904 
[aff 91 W. Va. 414, 113 SH 247]; Min- 
neapolis, ete, R. Co. v. Minnesota, 


ree Ala. 231, 55 S 581, AnnCas1914A. 


Ark.—Louisiana, ete., R. Co. v. 
State, 85 Ark. 12, 106 SW 960. 

Tex.—State R. Commn. v. Chicago, 
ete., R. Co., 102 Tex. 393, 117 SW 794 
[rev (Civ. A.) 114 SW 192]. 

Utah.—State v. Ogden Rapid Tran- 
sit Co., 38 Utah 242, 112 P 120. 

[a] Railroads may be compelled 
by state legislation to establish sta- 
tions at proper places for the conven- 
ience of patrons. Norfolk, ete., R. 
Co. v. West Virginia Public Serv. 
Commn., 265 U. S. 70, 44 SCt 439, 68 
L. ed. 904 [aff 91 W. Va. 414, 113 SH 


247). 

60. See infra § 142. 

61. State v. Kansas City, ete., R. 
Co., 32 Fed, 722; St. Louis South- 


western R. Co. v. State, 97 Ark. 473, 
134 SW 970; St. Louis, ete., R. Co. v 
Sutton, 29 Okl. DoS eb On eS 423. 

Regulations concerning establish- 
ment and location of stations as prop- 
erly within police power sce Constitu-_ 
tional Law § 1072. 

62. Com. v. Hastern R. Co., 103 
Mass. 254, 4 AmR 555. 

63. Louisiana, ete., R. Co. v. State, 
91 Ark, 358, 121 SW "284; Louisiana, 
etc., R. Co. v. State, 85 ‘Ark. 12, 106 
SW 960. 

fa] 
much as the legislature cannot con- 
fiscate or deprive the company of its 
property, it cannot require it to es- 
tablish and maintain a station at a 
point where it could be done only at 
a loss, and where the public conven- 
ience and necessity do not require it. 
Louisiana, ete., R. Co. v. State, 85 
Ark. 12, 106 SW 960. 

[b] Statute requiring a railroad to 


construct and maintain a station at. 


a certain point held unreasonable and 
arbitrary. Louisiana, ete., R. Co. v. 
State, 91 Ark. 358, 121 SW 284. 

.[{ce] Court determines whether 
power has been exercised unreason- 
ably and arbitrarily. Louisiana, ete., 
R. Co. v. State, 85 Ark. 12, 106 SW 


Pecos, ete., R. Co: v. State R. 
, (Tex. Civ. A.) 193 SW 770. 
[a] Designation of depot is not 
made where a Suggested location is 
placed upon the road’s preliminary 
map as a place suitable for a depot, 
and so reported to its chief officers 
who after investigation decide against 


ee SS ee 
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Limitation of power.—Inas-. 


6: oa 


large discretion as to the location of their stations ;°* 
this discretion, however, is not arbitrary but is a 
reasonable discretion to be exercised with due re- 
gard to the interests of both the company and the 
public.°® In some jurisdictions it is held that in the 
absence of statute the courts cannot eompel a rail- 
road company to establish a station at a particular 
place,°? and in others the courts may require the 
establishment of a station at a place where a fail- 
ure on the part of a railroad company to establish 
one shows a manifest disregard of its duties’ to the 
publie,®°* but the discretion of the railroad company 
will not be interfered with unless it is clearly 
abused.°® Where a railroad company is required by 
statute to establish such stations as “shall be nec- 
essary,” the courts may determine the question of 
necessity and require the establishment of a station 
at any place where such necessity is shown to ex- 
ist.“° In one jurisdiction the power to require the 
establishment of stations at particular places is ex- 
-pressly vested by statute in the supreme court;7! 
and in another where the legislature has invested no 
other tribunal with the power of locating railroad 
stations, the supreme court may determine the lo- 


cation of a union depot which the public good re-_ 


its Pecos, ete; IR. Coe ‘v. State! R. 
~ Commn., (Tex. Civ. A.) 193 SW 770. 
65. U. S.—Northern Pac. R. Co. v. 
Washington Terr., 142 U. S. 492, 12 
SCt 283, 35 L. ed. 1092 [rev 3 Wash. 
Terr. 303, 13 P 604]. wy dy 
Fla.—Florida Cent. R. Co. v. State, 


173 Ala. 
685; 


N. J. Hq. 432, 61 A 


RAILROADS 


231, 55 S 531, AnnCasi1914A 
Nashville, ete., R. 
137 Ala. 439, 34 S 401. 
La.—State v. Kansas City, ete., R. 
Co., 51 La. Ann. 200, 25 S 126. 
Jacquelin BAv aarie R. 4Co.3..69 


[51 C.J.] 487 
quires.72. A statute prohibiting any depot or station 
within a ebetadh distance of a particular place is not 
violated by stopping trains and taking on or letting 
off passengers within the prohibited limits,’* and 
a limitation as to the location of mills, warehouses, 
and other structures located on the right of way has 
no applieation to the location of a depot.7* A rail- 
road company is not necessarily obliged to establish 
a station at every town or village through which the 
road passes,’® or at'a place constituting a suburb of 
another larger place at which it maintains a sta- 
tion,’® or in ease it establishes a station at a certain 
place to establish it within the corporate limits of 
such place.** 

Location at crossing. A statute requiring depots 
to be built at all crossings and intersections of other 
railroads and providing a penalty for failure there- 
for is a penal statute’*® and must be strictly con- 
strued.*® 

[§ 141] b. Union Stations.*° The legislature of 
a state may require railroad companies to establish 
union depots,*! and may delegate to a board or com- 
mission the power to determine the necessity for its 
establishment.** The commission is authorized to 
do whatever is reasonably necessary in order to carry 

[a] Construction.—Duty is  con- 
fined to crossings of other railroads 
and does not include a_ railroad 
erossing on its own line or lines. 
State v. St. Louis, etc., R. Co., 238 Mo. 


605. 142 SW 279. 
80. Power of court to locate see 


Co. v. State, 


31 Fla. 482, 13 S 103, 34 AmSR 30, 
20 LRA 419. 

Ill.— Chicago, etce., R. Co. v. Peo., 
222 111.°396, 78 NE 784; Chicago, etc., 
R. Co. v. Peo., 152 Ill. 230, 38 NE 562, 
26 LRA 224; Peo. v. Chicago, etc., R. 
Co., 130 Ill. 175, 22 NE 857; Fuller v. 
Iilinois-Cent. R. Co., 164 Ill. A. 284. 

Ind.—Chicago, etc., R. Co. v. Baugh, 
175 Ind. 419, 94 NE 571. 

Nebr.—Chicago, etc., R. Co. v. State, 
74 Nebr. 77, 103 NW 1087. 

Or.—Schanen-Blair Co. v. South- 
ern Pac. Co., 68 Or. 106, 136 P 886. 

[a] Railroad company will. not be 
required to establish new or addition- 
al stations where the cost of main- 
taining them would exceed the profits 
to the company, and the public is al- 
ready reasonably provided for by the 
Stations established. Chicago, etc., 
R. Co. v. Peo., 152 Ill. 230, 38 NE 562, 
26 LRA 224. 

66. Florida, etc., R. Co. v. State, 31 
Fla. 482, 13 S 103, 34 AmSR 30. 20 
LRA 419; Chicago, etc., R. Co. v. Peo., 
222 11]. 396, 78 NE 784: Mobile. etc., 
R. Co. v. Peo.; 132 Ill. 559, 24 NE 643, 
22; AmSR. 556; Peo. v. Chicago, etc, 
Re Co.; 130-111. 175, 22 NE 857. 

[a] Exact location of a station 
should always be left to the discre- 
tion of the railroad company, subject 
only to the condition that it shall be 
so located as to be reasonably sub- 
servient to the convenience of the 
public to be accommodated thereby. 
Florida, etc., R. Co. v. State, 31 Fla. 
ghee 13S 103, 34 AmSR 30, 20 LRA 


fb] Rule in regard to location of 
stations has been stated as follows: 
“The company can not be compelled, 
on the one hand, to locate stations at 
points where the cost of maintaining 
them: will exceed the profits resulting 
therefrom to the company, nor al- 
lowed, on the other hand, to locate 
them so far apart as to ‘practically 
deny to communities on the line of 
the road reasonable access to its use.” 
Mobile, etc., R. Co. v. Peo., 132 Ill. 
559. 24 NE 643, 22 AmSR 556. 

67. U. S.—Northern Pac. R. Co. v. 
Washington Terr., 142 U. S. 492, 12 
SCt 283, 35 L. ed. 1092 [rev 3 Wash. 
Terr. 303. 13 P 604]. 

‘Ala.—Horton v. Southern R. Co., 


‘LRA 419; 


Utah.—State v. Ogden Rapid Trans- 
it Co., 38 Utah 242, 112 P 120. 

[a] No inherent power is vested 
in the courts to control a railroad in 
the selection of, the places where it 
will establish and maintain depots 
and stopping places along its line of 
railroad, but the matter is for legis- 
lative regulation. State v. Ogden 
Rapid Transit Co., 38 Utah 242, 112 P 

Chicago, 


120. 

68. Peo. v. RuiGos 
130 Dl1,.175, 22. NE 857 

69. Florida, etc., R. Co. v. State, 
31 Fla. 482, 13 S 103, 34 AmSR 30, 20 
Chicago, ete... Reo Go. ev. 
Peo., 222 Ill. 396, 78 NE 784: Chicago, 
etc., R. Co. v. Peo., 152 Ill. 230, 28 NH 
562, 26 LRA 224; State v. Des Moines, 
ete., R. Co., 87 Iowa 644, 54 NW 461; 
Chicago, etc., R. Co. v. State, 74 Nebr. 
77, 1038 NW 1087 

70. State v. Republican Valley R. 
Co.. 18 Nebr. 512, 26 NW 205. 

71. In re Railroad Comrs., 79 Vt. 
266, 65 A 82. 

72. Concord, etc., R. Co. v. Boston, 
ete., R. Co., 67 N. H. 464, 41 A 263 
(where it was conceded that the pub- 
lic good required a union depot in a 
certain city and it was desired by all 
of the railroad companies concerned, 
but they were unable to agree as to 
its location). 

73. Eaton College v. Great West- 
ern Ri Co:} 3 Jur. 163. 

74. Emery v. Chicago, etc., R. Co., 
39 S. D. 334, 164 NW 108. 

Sut HP ONICAEOn eter RR. \Con Ve, PeO., 
152 Ill. 230, 38 NE 562, 26 LRA 224. 

[a] In Canada (1) the principle of 
establishing stations six to. eight 
miles apart is recognized as good 
railwav practice in western Canada. 
United Grain Growers v. Donnelly, 
26 CanRCas 538. (2) The establish- 
ment of a station within two or three 
miles of another one will not be re- 
quired. Eby v. Grand Trunk Pac. R. 
Co., 13 CanRCas ob. 

76. Chicago, Ra aCOup Ve CO,, 
152" T11...230) ae NE 582, 26 LRA 224. 


etc,, 


77. Chicago, etc., COAEVe PER CO;, 
supra. 
78. State v. St. Louis, etc., R. Co., 


238 Mo. 605, 142 SW 279. 
79. State v. St. Louis, etc., R. Co., 
supra. 


supra § 140. 

81. Ala.—State R. Commn. v. Ala- 
bama Northern R. Co., 182 Ala. 357, 
62 S 749. 

Cal.—Atchison, ete., R. Co. v. State 
R. Commn., 288 P 175. 

Moa Wor ceaten v. Norwich, etc., 
R. Co., 109 Mass. 108. 

Okl.—Missouri, ete., R. Co. v. State, 
29 Okl. 640, 119 P 117. 

Tex.—State v. St. Louis Southwest- 
ern R. Co., (Tex. Civ. A.) 165 SW 4914. 

fa] Power exists: (1) Under the 
right reserved to amend, alter, or re- 
peal the charters of the corporations 
in interest. Worcester v. Norwich, 
ete., R. Co., 109 Mass. 103; Misscuri, 
etc., R. Co. v. State, 29 Okl. 640, 119 P 
117. (2) Under the police power of. 
the state. Atchison, etc., R. Co. v. 
State R. Commn., (Cal.). 288 P7774; 
Missouri, ete., R. Co. v. State, supra. 

fb] In absence of constitutional 
authority such power would be with- 
in the legislative province, as the eon- 
stitution does not prohibit the exer- 
cise of police regulation over public 
carriers and the legislature can do 
all things not prohibited by state or 
federal constitutions. State R. 
Commn. v. Alabama None R: Co; 
182 Ala. 357, 62 S7 

82. Ala. — State a ‘Commn. Ala- 
bama Great Southern R. Co., 185 Ala. 
354, 64 S 13, LRA1915D 98; State R. 
Commn. v. Alabama Northern R. Co., 
182 Ala. 357, 62 S 749. 

Cal.—Atchison, ete., R. Co. v. State 
R. Commn., 288 P 775. 

Fla.—Atlantie Coast Line R. Co. v. 
State, 73 Fla. 609, 74 S 595. 

Se C.—State v. Seaboard Air Line 
R. Co., 161 N. C. 270, 76 SE 554; Dewey 
vy. Atlantic Coast Line R, Co.; 142 N. 
C.23.92) 552 SE 2 92, 

Okl.——Missouri, ete., R. Co. v. State, 
29 OKLSE40 7 loo ern. 

Tex.—Gulf, ete., R. Co. v. State, 
(Civ. -A.) 167.,SW 192; “State. vo St. 
Louis Southwestern R. Co., (Civ. A.) 
165 SW 491. 

fa] Law held valid which in effect 
declares that ‘a railroad shall, under 
certain conditions, construct a union 
depot, and leaves to the railroad com- 
mission merely the determination, in 
the first instance, whether those con- 
ditions exist. State v. St. Louis 


488 [51 C.J.] 
out its power.8* Thus it can select the site on which 
the depot is to be located,** and it can compel the 
railroads jointly to purchase or condemn the lands 
needed and to construct thereon a union depot.*° 
However, the order of the commission need not fix 
the location of the depot site,*° nor is it rendered in- 
valid by its failure to require the building to be 
erected according to plans and specifications fur- 
nished by the commission,*” There is a presumption 
in favor of an order of a commission which requires 
the establishment of a union depot,** and ‘unless it 
is shown to be unjust, unreasonable, or otherwise im- 
proper it will be upheld.*® The safety of the em- 
ployees and patrons of the railroads®® and the needs 
and.accommodation of the public, together with the 
effect it will have upon the property rights of the 
railroad, must be considered in determining the prop- 
er location of the depot.® A commission may be 
created for the purpose of enabling a city to solve 
problems ereated by the entrance into its limits of 
many great railroad systems,®? with power to con- 
tract on behalf of the city with the railroads so as 
to procure more adequate and convenient terminal 


Southwestern R. Co., (Tex. Civ. <A.) 87. 


165 SW 491. g Great Southern R. Co.,, 
[b] Commission has duty of as-| 64 S 13, LRA1915D 98. 
certaining whether or not such facts 88. 
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State R. Commn. v. Alabama 


State R. Commn. v. Alabama 


ts 7) h 
, 88 gta 


and station facilities.°* The action of the commis- 
sion in making the contract will be upheld unless the 
contract is so utterly unjustified by any fair reason 
and results in such unmitigated and overwhelming 
disadvantage to the city as to. bear upon its face evi- 
dence which is conclusive of aa) corruption, and 
bad faith.®* 

Federal control. Under the Te eae Act?® 
the interstate commerce commission does not have 
power to order the construction of a union passen- 
ger station;°® but a certificate of convenience and 
necessity from it is a prerequisite to the right to 
build such a station.°* 

[§ 142] c. Powers and Proceedings of Railroad 
Commissioners.°* The legislature may confer on a 
board or commission the power to determine the lo- 
cation of stations and depots;®® and in many juris- 
dictions the regulation of questions relating to the 
establishment, location, maintenance, removal, or 
abandonment of stations is vested by statute to a 
greabens or less extent in boards of railroad commis- 
sioners,' whose orders are reviewable by the courts.” 
The powers and duties of these commissioners vary 

[f] Order held reasonable, even 
though it would compel one of the 


railroad companies to fail to comply 
with the conditions attached to a 


185 Ala. 354, 


exist at any particular place as would 
authorize it to act. Gulf, etc. R. 
Co. v. State,. (Tex. Civ. A.) 167 SW 


192. 
{c] Conditions necessary to exist. 
—Under statute the commission is 


empowered to direct the establish- 
ment of union stations when prac- 
ticable and when in its judgment it 
will make for the security, accom- 
modation, and convenience of the 
traveling public. State v. Seaboard 
ay Line? R: Co. 161: IN; C1270, 76 SE 

{d] Restrictions on power of com- 
mission.—The only restriction is 
when “practicable;” other matters as 
to the security, accommodation, and 
convenience of the public are simply 
reasons addressed to the judgment of 
the commissioners. State v. Seaboard 
an Line R. Co., 161 N. C. 270, 76 SE 
554. » 

{e] Authority applies to all rail- 
road companies whether in the hands 
of receivers or not. State R. Commn. 
vy. Alabama Great Southern R. Co 
185 Ala. 354, 64 S 18, LRA1915D 98. 

{f] Wiolation of state or federal 
constitutions as to condemning prop- 
erty without due process is not made 
as long as the commission acts with- 
in its legal sphere, even though a 
railroad company may be deprived of 
the use of its old depot or the use of 
a lot owned by it for locating its de- 
pot thereon. State R. Commn. v. 
Alabama Northern R. Co., 182 Ala. 
357, 62 S 749. 

83. Griffin v. Southern R. Co., 150 
N. C. 312, 64 SE 16. 

84. State R. Commn. vy. Alabama 
Northern R. Co., 182 Ala. 357, 62 S 
749: Atchison, ete., R. Co. v. State 
Re Commn. (Cals) S288 RP 75s) -Gul te 
etc., R. Co. v. State, (Tex. Civ. A.) 167 
SW 192; State v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 165 SW 
491. 

85. 
Great Southern R. Co., 
64 S 13, LRA1915D 98. 

86. State R. Commn. y. Alabama 
Great Southern R. Co., supra; Atchi- 
son, etc., R. Co. vy. State R. Commn., 
(Cal) 288 Bits Guilty ete.) Ry, Coz v- 
State, (Tex. Civ. A.) 167 SW 192. 

{a] Determination of location may 
be left to the railroad companies. 
Gulf, etc., R. Co. v. State, (Tex. Civ. 
A.) 167 SW 192. 


State R. Commn. v. Alabama 
185 Ala. 354, 


Great Southern R. Co., supra. 

[a] Order is presumed: (1) To be 
reasonable. State R. Commn. v. Ala- 
bama Great Southern R. Co., 185 Ala. 
354, 64 S 13, LRA1915D 98. (2) To 
be equivalent to a finding that the 
necessities of the traveling public de- 
mand a conveniently located union 
station. State R. Commn. v. Alabama 
Great Southern R. Co., supra. 

[b] Depot site prescribed is pre- 
sumed suitable and such that suffi- 
cient ground can be obtained therefor 
at reasonable figures. State: 2k: 
Commn. v. Alabama Great Southern 
R. Co., 185 Ala. 354,°64°S 13, URA 
1915D 98. 

{c] No defense that neither the 
order nor the petition showed that the 
companies could obtain the necessary 
land. State R. Commn. v. Alabama 
Great Southern R. Co., 185 Ala. 354, 
64 S 13, LRA1915D 98. 

89. State R. Commn. v. Alabama 
Great Southern R. Co., supra; Dewey 
v. Atlantic Coast Line R. Co., 142 N. 
C. 392, 55 SE 292; Chicago, ete., R. 
Cov. State, 90 Ol 1735) 217 B47; 
Missouri, etc., R. Co. v. State, 29 Okl. 
640, 119 P 117; State v. St.” Louis 
Southwestern R. Co., (Tex. Civ. A.) 
199 SW 829 [mod on other grounds 
(Commn, A.) 255 SW 390]. 

{a] Order will be upheld unless it 
appears from the face of the record 
or from extraneous evidence to be 
unreasonable and unjust. State R. 
Commn. v. Alabama Great Southern 


Ry Cos 185) Ala. 354° 645'S° Teer 
L915 98 
[b] Railroads must show, when 


objecting as to the cost of a depot, a 
more suitable and less costly site. 
State v. St. Louis Southwestern R. 
Co., (Tex. Civ. A.) 199 SW 829 [mod 
on other grounds (Commn. A.) 255 
Sw 390]. 

{[c] Apportionment of costs be- 
tween railroads held proper. State 
v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 199 SW 829 [mod on 
other grounds (Commn. A.) 255 SW 
SOI 
{d] Evidence held not to show lo- 
cation ordered by commission to be 
unjust or unreasonable. Chicago, 


etc., R. Co. v. State, 90 Okl. 173, 217 P 
DAM 
[e] Just and reasonable order will 


be affirmed. Missouri, etc., R. Co. v. 


State, 29 Okl. 640, 119 P 117. 


bonus of ten thousand dollars to be 
used in constructing -a depot upon 
its station grounds, and to abandon 
its right of way, deflect its main line: 
running through two elevators, grade 
an additional roadbed, and curve its 
tracks so as to cause delay in han- 
dling its trains, at a cost of about 
fifty thousand dollars. Missouri, etc., 
R. Co. v.. State, 29 Okl. 640, 119 P 117: 

{g] Location of union depot at 
the terminus of an important and 
much frequented street, two hundred 
and ten feet from the corporate line, 
within four blocks of the former de- 
pot in the city and within the police 
jurisdiction of the city, held oa 
Dewey v. Atlantic Coast Line R. Co., 
142 N. C. 392, 55 SE 292, 

90. Missouri, ete:, R;, Co, v; State; 
38 Okl, 401, 133 P 35. 

[a] Order held unreasonable where 
the safety of employees and patrons 
of the railways has been subordinated 
to another consideration which af- 
feets only certain operating difficul- 
ties of one of the railroads. Missouri, 
ee Co. v. State, 38 Okl. 401, 133 


91. State R. Commn. vy. Alabama 
eet R, Co., 182° Ala. 357, 6218S 


92. McCutcheon vy. Buffalo Termi- 
nal Station Commn., 217 N. Y. 127, 111 
NE 661. 

93. McCutcheon v. Buffalo Termi- 
nal Station Commn., supra. 

94. McCutcheon v. Buffalo Termi- 
nal Station Commn., supra. 

[a] Contract held proper.—Mc- 
Cutcheon v. Buffalo Terminal Station 
Commin., 217 Ni2W 127, Ae Nee GiGae 

95. See USCA tit 49 ’s 1 (18)-(21). 

96. Interstate Commerce Commn. 
Ve U2 'S3.280) Us S452) 50"SCteb 3,17 tee 
ed. 81; "Atchison, ete., R. Co. v. State 
R. Commn., (Cal.) 288 P 775. 

97. California R. Commn. v. South- 
ern Pac. Co., 264 U. S. 331, 44 SCt 376, 
68 L. ed. 713; Atchison, etc., R. Co. 
v. State R. Commn., (Cal.) 288 P 775. 
ay, 8 Powers generally see supra § 

As to location of union stations see 
supra § 141. 

99. Horton v. Southern R. Co., 173 
Ala. 231, 55 S 531, AnnCasi914A "685; 
Nashville, etc., RonGosty: State, 137 
Ala. 439, 34S 401. 

1. See statutory provisions. 

2. See infra § 143. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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according to the provisions of the different statutes, 
and they can make only such orders as they are au- 
which as to mat- 
ters in derogation of the common-law rights of rail- 
toad companies will be strictly construed.* 
jurisdictions where they exist they may require the 
establishment of a station at a particular point,° 
or the reéstablishment of a station at a place where 
They have power to enforce 
statutory requirements as to the location of stations.? 
Railroad commissioners have no power or jurisdic- 
tion over contracts between railroad companies and 
private individuals as to the location and mainte- 
nance of stations,® and in the location of a depot 
such contracts should be disregarded.° 
donment of a station with the consent of the railroad 


thorized to make by the statute,* 


one formerly existed.® 
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In most 


The aban- 
railroad.!® 


commissioners, as authorized by statute, and the con- 


3. Ala.—Nashville, ete., R. 
State, 1387 Ala. 439, 34°S 401. 

Fla.—Atlantic Coast Line R. 
v. State, 73 Fla. 609, 74 S 595. 

Miss.—State v. Yazoo, ete., R. Co., 

_87_Miss. 679, 40 S 263. 

N. D.—Aandahl vy. Great Northern 
BECO. 41° ND DSS Tis 17 NW 628: 

S. C.—Railroad Comrs. v. Columbia, 
etc:, RR. Co.,.26 S. ©. 353, 2 SH 127. 

Eng.—Southeastern R. Co. v. Rail- 
wavy Comrs.,.6 @. B.D. 586. 

[a] Power of commission.—(1) In 
Alabama the statutes formerly con- 
‘ferred only advisory power upon the 
railroad commission with no power to 
compel performance. Horton Vv. 
Southern,..R..-Co., 173, Ala... 231, 55S 
531, AnnCasi1914A 685; Nashville, etc., 
R. Co. v. State, 187 Ala. 439, 34 S 401. 
(2) But now the commission has pow- 
er. to act and to require the location 
of stations and depots. Horton v. 
Southern R. Co., supra. (3) The board 
of railroad commissioners has no gen- 
eral or inherent powers authorizing 
it to require railroad companies to 
establish stations at places not pos- 
sessing the requisites prescribed by 
statute. Aandahl' v. Great Northern 
R.iCo., 41.N. D. 577,171 NW 628. (4) 
The establishment of a new station 
within five miles of another station 
established in this state is not au- 
thorized. Aandahl vy. Great Northern 
R. Co., supra. 

[b] Construction of statutes.—(1) 
The Mississippi statute authorizing 
the railroad commission to designate 
the location of any new station house 
where the site selected by the railroad 
company is inconvenient does not 
empower the commission to require a 
railroad company to maintain two 
separate depots for freight and for 
passengers in the same town. State 
v. Yazoo, ete., R. Co., 87 Miss. 679, 40 
S 268. (2) Under the English statute 
the railway commissioners have no 
jurisdiction ‘to order a station to be 
reéstablished, or a new one to be 
located, the reasonable facilities for 
traffic which by Railway and Canal 
Traffic Act (1854) § 2 a railway com- 
pany is required to afford having no 
application to stations that are not 
in use. Darlaston Local Bd. v. Lon- 
‘don, ete., R. Co., [1894] 2 Q. B. 694 
[overr Winsford Local Bd. v. Che- 
shire Line Committee, 24 Q. B. D. 
456]; Southeastern R. Co. v. Railway 
Comrs., 6 Q. B. D. 586. 

[ec] Penalties.—A statute authoriz- 
ing railroad commissioners to impose 
a penalty on any railroad doing busi- 
ness in the state for violation “of any 

“rule” or “regulation” does not au- 
‘thorize their imposition of a penalty 
upon railroad companies failing to 
comply with an “‘order’’ to erect a un- 
ion,depot on or bya fixed date. Atlan- 
tic Coast Line R. Co. v. State, 73 Fla. 
609, 74 S 595. 

' [d] Whether contract by the car- 

‘vier for facilities of a union depot 
was improvident, or the action unlaw- 
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ful, held within the exclusive juris- 
diction of the interstate commerce 
commission and not within the juris- 
diction of the public utilities commis- 
sion. Pittsburgh, etc., R. Co. v. Pub- 
lic Utilities Commn., 120 Oh. St. 434, 
166 NE 372. 

4. State v. Yazoo, etc., R. Co., 87 
Miss. 679, 40 S 268. 

5. Ala.—State R. Commn. v. Ala- 
bama Northern R. Co., 182 Ala. 357, 
62 S 749. 

La.—Louisiana R., ete., Co. v. State 
R. Commn., 121 La. 848, 46 S 884; 
Morgan’s Louisiana, etc., R., etc., Co. 
aes Comrs., 109 La. 247, 33 S 

Miss.—State v. Mobile, ete., R. Co., 
86 Miss. 172, 38 S 732, 122 AmSR 277. 

N. Y.—In Matter of First, etc., Dist. 
Public Serv. Commn., 177 App. Div. 
444, 164 NYS 310 [aff 222 N. Y. 541 
mem, 118 NE 1070 mem]; Peo. v. 
First Dist. Public: Serv. Commn., 173 
App. Div. 780, 160 NYS 68. 

Okl.—St. Louis, etc., R. Co. v. State, 
31 Okl. 509, 122 P 217; Missouri, ete., 
RCo. v. State, 28 Okle 115,113 PP 930; 
Atchison, etce., R. Co. v. State, 23 Okl. 
510, LOL PP <262: 

Va.—Southern R. Co. v. Com., 128 
Va. 176, 105 SE 65. 

Wis.—Chicago, ete., R. Co. v. State 
R. Commn., 157 Wis. 287, 146 NW 
1129. 

Can.—Grand Trunk ’R. Co. v. Agri- 
culture Dept., 42 Can. S. C. 557. 

[a] Commission has jurisdiction: 
(1) Over the establishment of a new 
station caused by the abandonment 
of the old one incident to a change in 
the location of the line. Southern R. 
Co. v. Com., 128 Va. 176, 105 SE.66. 
(2) To determine where, within the 
limits of the station, place, or city, 
the depot shall be built. Louisiana 
R., ete., Co. v. State R. Commn., 121 
La. 848, 46 S 884. (3) To require a 
railroad company to establish and 
maintain a flag station. Atchison, 
ete:, R. Co. v. State, 23 Okl. 510, 101 
P 262. (4) To establish a milk rg 
tion at a crossing. Chicago, etc., R 
Co. v. State R. Commn., 157 Wis. 287, 
146 NW 1129. 

[b] Commission may require the 
establishment of stations at places 
reasonably required by public con- 
venience or necessity. Missouri, etc., 
R. Co. v. State, 28 Okl.115,. 113 P 930. 

{c] Sufficiency of order.—An order 
of the railroad commission directing 
a railroad to build and maintain a de- 
pot to be located at the most. con- 
venient point for Shippers west and 
south of a point named, on the site 
selected by the petitioners for the 
depot, is not vague and incapable of 
enforcement, where there is no doubt 
about the place intended by the com- 
missioners. Louisiana R., etc.; Co. v. 
State R. Commn., 121 La. 848, 46 S 
884. 

{d] In Vermont the power of the 
railroad commissioners is limited to 
the making of additions, changes, and 
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struction of a new station at a different place, does 
not constitute a contract with the state which will 
prevent the legislature from subsequently requiring 
the reéstablishment of the station abandoned.*” 
Where an order of the railroad commissioners is 
merely permissive to the company, nothing further 
is necessary to make it effective; but if it is man- 
datory, requiring affirmative action on the part of 
the company, it may be enforced by the courts,??’ 
except as to matters concerning which the powers 
of the commissioners are merely advisory.1? 
commission cannot act arbitrarily.+4 
its decision it must consider the interests of the 
particular locality, the traveling public, and the 
general situation and operating requirements of the 
It may consider the safety of the pub- 


The 
In arriving at 


alterations in station buildings, where 
a station is already established, and 
the power of requiring the establish- 
ment of a station at a particular place 
is vested in the supreme court. In re 
Railroad Comrs., 79 Vt. 266, 65 A 82. 

6 Brogger v. Chicago, ete., R. Co., 
bay Minn. 338, 163 NW 662, 164 NW 


[a] Denial of former applications 
to reéstablish passenger service in 
an old depot in a village will not op- 
erate as an estoppel to the present 
application. Brogger v. Chicago, etce., 
R. Co., 137 Minn. 338, 163 NW 662, 
164 NW 368. 

7. State R. Commn. v. Chicago, 
etc., R. Co., 102 Tex, 393, 117 SW 794 
[rev (Civ. A.) 114 SW 192]; Pecos, 
etc., R. Co. v. State R. Commn., 56 
Tex. Civ. A. 422, 120 SW 1055. 

[a] Illustration.—The commission 
may require a railroad to locate a 
station at a place on the state line 
which is a starting place within the 
meaning of the statute, even though 
it has a station within a short dis—- 
tance of the place in another state. 
State R. Commn. v. Chicago, ete., R. 
Co., 102 Tex. 393, 117 SW 794 [rev 
(Civ. A.) 114 SW 192]; Pecos, etce., 
R. Co. v. State: R./Commn:, 96 Tex, 
Civ. A. 422, 120 SW 1055. 

8. Peo. v. Railroad Comrs., 158 N.- 
Y. 421, 53 NE 163 [aff 32 App. Div- 
158, 52 NYS 901]; San Antonio, etce.,- 
R. Co. v. State R. Commn., (Tex. Civ-. 
A.) 275 SW 261; Mosel v. San Antonio;. 
éte., Ry Co, (Lex. iCiv.s A.) 277 Swe 
1048; Norfolk, etc, R. Co. v. Com., 
143 Va. 106, 129 SE 324. 

9. Louisiana R., ete., Co. v. State 
R. Commn., 121 La. 848, 46 S 884. 

10. State v. New Haven, etc., Co., 
43 Conn. 351. 

11. Peo. v. Railroad Comrs., 158 N. 
VY.) 421,553 NEY 163) (lati App. Div. 
158,52) NYS 901g: 

12. Peo. v. Delaware, etc., Canal 
Co., 32 App. Div. 120, 52 NYS 8&5 
[aff 165 N. Y. 362, 59 NEY 138]. 

13. Nashville, etc., R. Co. v. State, 
137 Ala. 439, 34 S 401 


14. Atchison, etc., R. Co. v. State,. 
at Okl. 565; 14/2. P 1010. : 
15. Minn.—Brogger v. Chicago, 

ete., R. Co., 137 Minn. 338, 163 NW 


662, 164 NW 368. 


Miss.—State v. Yazoo, ete., R. Co., 
87. Miss. 679, 40 S 263; State v. Mo- 
bile, etc:, R. Co., 86 Miss. 172, 38 $ 


7132, 122 AmMSR 277. 5 

Okl.—Missouri, ete., R. Co. v. State, 
53 Okl. 341, 156 P1155; Atchison, etc., 
ert Vv. State, 27 OKl1. 565, 112 P 1010. 


Emery We Chicago, ete; Re 
Comso) 7S Dy 334, 164 NW 108. 
Va.—Southern Ry Co. vy, ;Coms, elas 


Va. 176, 105 SE 65. 

[a] Matters considered.—(1) The 
local interests of the community and 
the interests of the railroad company 
must be considered, but neither is tz 
be regarded as paramount. Southern 
R..Co. v.. Com., 128 Va. 176, 105 SE _65- 

(2) Due regard must be’ had to the 
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lie and of the railroad employees,!® the topograph- 
ical and geographical features of the particular lo- 
cality,’7 and the cost of maintenance and the income 
to be derived;1*® but it cannot ignore the benefit to, 
and interest of, the railroad-using public and base 
its decision on considerations arising from a town- 
site controversy,!® nor can it give the business con- 
venience and property valuation in a city importance 
paramount to advantages from an operating stand- 
point in determining upon a particular depot site.*° 
The findings of such a board or commission are pri- 

ma facie correct,?! and its orders are presumptively 
Thus, unless clearly errone- 
ous, its orders will not be reversed,?* but will be up- 
held if within the powers conferred upon the com- 


just and reasonable.?? 


interest of the railroad and the public 
convenience. State v. Yazoo, etc., R. 
Co., 87 Miss. 679, 40 S 263; State v. 
Mobile, etc., R. Co., 86 Miss. 172, 38 
S 732, 122 AmSR 277. (3) Necessities 
ef the traveling public must be con- 
sidered. Missouri, etc., R. Co. v. State, 
53 Okl. 341, 156 P1155. (4) Inconven- 
jence and danger in the use of a junc- 
tion station outside of a village, and 
that buildings in the village had been 
constructed near the old depot while 
in use, in determining the necessity of 


a station in the village. Brogger v. 
Chicago, ete., R. Co., 137 Minn. 338, 
163 NW 662, 164 NW 368. 


16. Kansas City Southern R. Co. 
v. Redwine, 43 Okl. 610, 143 P 847. 

[a] Primary consideration is the 
safety of the public traveling on the 
railroad, that portion of the public 
having occasion to cross the tracks 
to the station, and the railroad em- 
ployees. Kansas City Southern R. 
Co. v. Redwine, 43 Okl. 610, 143 P 
847. 

17. Atchison, etc., R. Co. 
27 Okl. 565, 112 P 1010. 

{a] State line.—That a railroad 
erosses the state line at a certain 
point may be considered in determin- 
ing whether a station is required at 
that point, but that fact alone is not 
sufficient. Atchison, etce., R. Co. v. 
State, 27 Okl. 565, 112 P 1010. 

18. Morgan’s Louisiana, etc, R., 
etc., Co. v. State R. Commn., 109 La. 
FAG, 33. 82214 

fal Financial ability of road in 
view of its entire business to estab- 
lish and maintain a station is to be 
regarded. Morgan’s Louisiana, etc., 
etc, Co. ve tate RF: Commn., 109 
La. 247, 33 S 214. 

19. Missouri, ete., R. Co. v. State, 
53 Okl. 341, 156 P 1155. 

20. St. Louis, etc., R. Co. v. State, 
31 Okl. 509, 122 P 217. 

21. Mosel y. San Antonio, etec., R. 
Co., (Tex. Civ. A.) 249 SW 893; State 
v. St. Louis Southwestern R. Co;, 
(Tex. Civ. A.) 165 SW 491. 

{a] On collateral attack the reci- 
tations in its order are presumed to be 
true. Mosel v. San Antonio, etc., R. 
Con (Mex. Civ. AZ) 24985. Wi 893. 


v. State, 


22. Ala.—State R. Commn. v. Ala- 
bama Northern R. Co., 182 Ala. 357, 
62 S_ 749. 


Colo.—Chicago, ete., R. Co. v. Pub- 
lic Utilities Commn., 68 Colo. 475, 190, 
Pool: 

Fla.—College Arms Hotel Co. v. At- 
lantic Coast Line R. Co., 61 Fla. 550, 
54 S 459. 

Miss.—State R. Commn. v. Mobile, 
etce., R. Co., 115 Miss. 101, 75 5S 778, 
AnnCas1918B 828. 

Okl.—Missouri, etc., R. Co. v. State, 
ISIOki. Wt. tls P5930. 

Va.—Southern Re Coove Com 28 
Va. 176, 105 SE 65. 

23. State R. Commn. 
Northern R. Co., 182 Ala. 357, 62 S 
749: Morgan’s Louisiana, etc., R. Co. 
vy. Railroad Comrs., 109 La. 247, 33 S 
214; Peo. v. Railroad Comrs., 32 App. 


v. Alabama 
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Div... 158. 52 aN Y Seon ett oss IN Ye 
421, 53 NE 163]; Emery’ v. Chicago, 
ete: R:-Cot, SONS: Dh S34 e164 NW LOS. 

fa] Order of commission as to lo- 
cation of depots should not be inter- 
fered with unless in violation of law 
or some paramount right of interested 


parties. Emery v. Chicago, ete., R. 
Co., 39 S. D..334, 164 NW 108. 
[b] Location not erroneous,—It 


cannot be said as a matter of law that 
the location of a depot eighty-two 
feet from the nearest elevator would 
be an unsafe fire distance, conflicting 
with the safe and convenient opera- 
tion of a railroad... Hmery v. Chicago, 
ete., R. Co., 39'S. D. 334,164 NW 108. 

24. Colo.—Chicago, etc., R. Co. v. 
Public Utilities Commn., 68 Colo. 475, 
EGO 228 E30 

Fla.—College Arms Hotel Co. v. 
Atlantic Coast Line R. Co., 61 Fla. 550, 
54 S 459. 

Nebr.—Hill v. Union Pac. R. Co., 96 
Nebr. 205, 147 NW 681 

N. Y.—Peo. v. First Dist. Public 


Serv. Commn., 173 App. Div. 780, 160 
NYS 63. 
Wash.—State v. State R. Commn., 


60 Wash. 218, 110 P 1075. 
Wis.—Chicago, etc., R. Co. v. State 


R. Commn., 157 Wis. 287, 146 NW 
1129; Minneapolis, etce., Ta COA 
State R. Commn., 136 Wis. 146, 116 


NW 905, 17 LRANS 821. 

[a] Commissioners will not be en- 
joined in locating a depot, even though 
certain persons have special rights 
as against the company with refer- 
ence to depot facilities so as to en- 
title them to damages for losses from 
a removal of the ‘depot. College Arms 
Hotel Co. v. Atlantic Coast Line R. 
Co., 61 Fla. 550, 54 S 459. 

[b] Orders held not unreasonable. 
—(1) Chicago, ete., R. Co. v. Public 
Utilities Commn., 68 Colo. 475, 190 P 
539. (2) Establishing a flag station 
at a small town one and a half miles 
from the existing station. State v. 
State R. Commn., 60 Wash. 218, 110 P 
1075. (3) Establishing a milk sta- 
tion at. a crossing. Chicago, etc., R. 
Co, v. State R. Commn., 157 Wis. 287, 
146 NW 1129. 

25. Nashville, etc., R. Co..v. State, 
137 Ala. 439, 34 S 401; State v. Yazoo, 
etc., R. Co., 87 Miss. 679, 40 S 263. 

26. Colo.—-Chicago, ete., R. Co. v. 
Public Utilities Commn., 68 Colo. 475, 
190 P 539. 

Iowa.—State v. Des Moines, etc., R. 
Co., 87 Iowa 644, 54 NW 461. 

Miss.—State v. Yazoo, ete., R. Co., 87 

Miss. 679, 40 S 268. 
E Shi etes Re Cosme: State, 
72 Okl. 226, 180 P 250; Kansas City 
Southern R. Co. v. State, 72 Okl. 38, 
178 P6622; Atehisonss etc. Rv. Couwe 
Wolverton, 68 Okl. 60, 171 P 722; Stepp 
v. Wichita Falls, etc., R. Co., 29 Okl. 
Ghee) SP ST Ose 

Wash.—State v. State R. Commn., 
60 ‘Wash: 218, 1108 Be 1075. 

fa] Orders are void, if unjust and 
unreasonable. Chicago, ete., R. Co. 
v. Public Utilities Commn., 68 Colo. 
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mission and not unjust or unreasonable.24 However, 
the courts will reverse orders of the commissioners 
which are not within the powers conferred upon 
them,?° or orders within the scope of their powers 
which under the circumstances of the particular case 
are unreasonable or unjust.?° 
Expenditures after notice. 
which proceeds with the establishment of a station 
after notice has been given it by the commission to 
delay until after an investigation of the proposed 
site has been made does so at its own peril for any 
expenditures made.?7 
[§ 143] d. Remedies 
orders of railroad boards or commissions are review- 
able by the eourts.?° 


i 


A railroad company 


and Proceedings.2® The 


Under the statutes in some 


4%5; 190 (Po 539. 

[b] Orders held unreasonable.— 
(1) Order requiring the establish- 
ment of a flag station when the cost 
of starting and-stopping the train ex- 
ceeds the total revenue gained. Kan- 
sas City Southern R. Co. v. State, 72 
Okl. 38, 178 P 662. (2) Order refusing 
to establish a flag station. Stepp v. 
Wichita Falls, etc., R: Co., 29 Okl. 71, 
115 P 1012. (3) Order requiring the 
relocation of a station. Atchison, etce., 
R. Co. v. Wolverton, 68 Okl. 60, 171 P 
722; State v. State R. Commn., 60 
Wash. 218, 110 P 1075. (4) During 
war time when the railroad had been 
taken over by the federal govern- 
ment and the utmost. conservation of, 
the resources an'd energies of the 
country was necessary. Chicago, etc., 
R. Co. v. State, 72 Okl. 226, 180 P 250. 

{c} But order is not unreasonable 
which requires the establishment of 
a station at a particular place where 
a demand for such station exists 
merely because the maintenance of 
that station will not be remunerative 
to the company, but regard should be 
had to the financial ability of the com- 
pany in view of its entire'business to 
establish and maintain such station. 
Morgan’s Louisiana, etc., R., ete., Co. 
Me Railroad Comrs., 109 La. 247, 33'S 

27. Southern R. Co. v. Com., 128 
Va. 176, 105 SE 65. 

28. Mandamus in general see Man- 
damus §§ 487, 493. 

Review of décisions of commission- 
ers by certiorari see Certiorari § 69 
note 80. 

29. La.—Morgan’s Louisiana, etc., 
R., etce., Co. v. State R. Commn., 109 
La. 247, 33 S 214. 

Minn. '—_Brogger v. Chicago, ete., R. 
Co., 137 Minn. 338, 163 NW 662, "164 
NW 368. 

N. Y.—Peo. v. Railroad Comrs., 158 
N. Y. 421, 538 NE 168 [aff 32 App. ‘Div. 
158, 52 NYS 901]. 

N. C.—State v. Seaboard Air Line 
R. Co., 161°N. C.' 270, 76 SH 554, 

Tex.—State v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 165 SW 491. 

Wash.—State v. Public Serv. 
Commn., 75 Wash. 487, 135 P 244. 

[a] Court reviewable in.—Under 
the statute allowing a review in the 
court of the county in which the pro- 
ceeding was instituted, the word “in- 
stituted” does not mean “originated” 
so that relief from an order of the 
commission must be in the court of 
the county in which the proceedings 
before the commission were started, 
and not in the court of the county 
in which the station was sought to 
be established. State v. Public Serv. 
Commun., 75 Wash. 487, 135 P 244. 

[b] Evidence on appeal.—(1) A 
petition to extend the village limits to 
include a junction station, which was 
made and refused after the commis-~ 
Sion’s hearing ona petition to reéstab- 
lish a passenger station in the village, 
is not admissible. Brogger v. Chi- 
cago, ete.,. RCo: 937, Maint 33s, oes 
NW 662, 164 NW "368. (2) Evidence 
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jurisdictions the commissioners cannot maintain a 
suit to compel compliance with their orders, but the 
remedy is by an action to be brought by the attorney- 
general upon the request of the commissioners.®° 
Under a statute providing that, if the proprietors of 
any railroad shall not, upon request, establish prop- 
er stopping places or depots for the public aecommo- 
_ dation, they may be required to do so upon vote by 
any town,°! a notification of the vote of the town is 


equivalent to a request under the 
Injunction. 


on a different site.?> 
Specific performance. 


A contract to maintain a station at a 
certain place will not be enforced by injunction re- 
straining its discontinuance,** nor will a contract 
not to locate a deposit at a certain place or within cer- 
tain limits be enforced by injunction restraining the 
building of a depot within the prescribed limits.*4 
Injunction is the proper remedy for a railroad com- 
pany to employ in objecting to an order by the rail- 
‘road commission for the erection of a new depot 


As a general rule, although 
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forced.** 


other 


statute.?? 


the change.** 


Damages. 
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the loeation of stations will not be specifically en- 


performance will not be decreed 


when it will result in great hardship to the railroad 
company, without any considerable benefit to the 
party,®* or where the interests of the public 
would be prejudiced thereby,*® or the terms of the 
contract are vague and indefinite.*° 

Burden of proof. A railroad company which 
seeks to change the location of its depot on the 
ground that it is for the public benefit has the bur- 
den of proving such benefit in an action to restrain 
On appeal from an order of a railroad 
commission the burden of proof rests upon him who 
attacks the order;*? but where the lower court has 
decided against the order of the commission, its de- 
cree will not be disturbed if under the testimony the 
court could have so found.*? 
Where there is a valid contract in re- 
gard to the location or maintenance of a station, an 


action may be maintained for damages for a breach 


it is discretionary with the court,?® contracts as to 


as, to the effect the establishment of 
the depot wouJd have upon a neigh- 
boring town is inadmissible. 
Seaboard Air Line R. Co., 161 N. C. 
270, 76 SE 554 

30. Railroad Comrs. v. Railroad 
Co. 26 SC. 353,°2°> SE. 127, 

31. See statutory provisions. 

32. Nashua, etc., R. Co. v. Derry, 
58 N. H. 65. 

33. Fritts v. Delaware, etc., R. Co., 
75 N. J. Eq. 384, 73 A 92. 

[a] Reason for rule.—Public pol- 
icy requires that the railroads be 
free properly to serve the public 
which they could not do if the courts 
enforced private contracts concerning 
the places of stopping. Fritts v. 


Delaware, etc., R. Co., 75 N. J. Eq. 
384, 73 A 92. 
34. Beasley v. Texas, etc., R. Co., 


191 U. S. 492, 24 SCt 164, 48 L. ed. 
274 [aff 115 Fed. 952, 53 CCA 434]. 

35. State R. Commn. v. Mobile, 
ete ho Co.7/ 11153 Miss. 10L,.. 75: S) 778, 
AnnCas1918B 828. 

36. Taylor v. Florida East Coast 
R. Co., 54 Fla. 635, 45 S 574, 127 AmSR 
155, 16 LRANS 307, 14 AnnCas 472; 
Conger v. New York, ete. RE iCo.; 120 

ON 0 ¥6902,9,5 23. NB 983; Lawrence v. 
Saratoga "Lake R. Cox 36 Hun CNR) 
468; Lawrence v. Saratoga Lake R. 
Co., 3 NYSt 743. 

[a] Contract will be specifically 
enforced if the superior rights of the 
public do not intervene and it is not 
otherwise illegal or unenforceable. 
Taylor v. Florida East Coast R. Co., 
54 Fla. 635, 45 S 574, 127 AmSR 155, 
16 LRANS 307, 14 AnnCas 472. 

Discretion of court in general see 
eine Performance [36 Cyc 548 et 
seq]. 
Specific performance of contracts to 
build and maintain stations generally 
8 Specific Performance [36 Cyc 584, 


37. Willson v. Winchester, etc., R. 
Co., 99 Fed. 642, 41 CCA 215; Jacque- 
lin. Erie R. Co., 69 N. J. Eq. 432, 61 

38. Conger v. New York, etc., R. 
Co; 126°N. Y. 29.°23° NE 983. 

39. Beasley v. Texas, etc., R. Co., 
191 U. S. 492, 24 SCt 164, 48 L. ed. 274 
[aff 115 Fed. 952, 53 CCA 434]; Marsh 
v. Farbury, ete., R. Co., 64 Ill. 414, 16 


AmR 564; Conger v. New York, etc., 
R-2Co.; 120 N. 29, 23 NE 983. 
[a] S$ cattle? ‘performance of con- 


tract to locate a station at a particu- 
lar point and at no other point with- 
in the prescribed limits will not be 
decreed. Beasley v. Texas, etc., R. 
Co., 191 U. S. 492, 24 SCt 164, 48 L. 
ed. 274 [aff 115 Fed. 952, 53 cca 434]; 


Marsh v. Fairbury, etc., R. Co., 64 Ill. 
414, 16 AmR 564. 
40. Wilson v. Northampton, ete., 


State v. 


‘ete., R. Co. v. Sumner, 


Junction R. Co., L. R. 9 Ch. 279. 


41. San Antonio, etc., R. Co. v. 
Mosel, (Tex. Civ. A.) 180 SW 1138. 
42. College Arms Hotel Co. v. At- 


lantic Coast Line R. Co., 61 Fla. 550, 
54 S 459; State R. Commn. v. Mobile, 
ete., R. Co, 115, Miss. 101, 75'S! 778, 
AnnCasi918B 828; San Antonio, etc., 
R. Co. v. State R. Commn., (Tex. Civ. 
A.) 275 SW 261. 

43. State R. Commn. v. Mobile, 
CLG TE Oo, Adib Miss. 10d, Tome. ds. 
AnnCas1918B 828. But see State v. 
St. Louis Southwestern R. Co.,. (Tex. 
Civ. A.) 165 SW 491 (holding contra 
to the findings of fact of the lower 
court and-in conformity with those 
of the commission). 


44. Ark.—St. Louis, etc., R. Co. 
v. Crandell, 75 Ark. 89, res SW 855. 
Fla. — Atlanta, etc. Cones 


Thomas, 60 Fla. 412, 53 s* 510. 
Ga. Atlantic, ete; “Re Co: Vv. Camp, 
130 Ga. 1, 60 SE 177. 
Ind.—Louisville, ete., R. Co. v. Sum- 
pen 106 Ind. 55, 5 NE 404, 55 AmSR 


N. J.—Fritts v. Delaware, etc., R. 
Co., 75 N. J. Eq. 384, 73 A 92. 

Tex.—Houston, ete., R. Co. v. Mol- 
loy, 64 Tex. 607; Texas, etc., R. Co. 
v. Robards, 60 Tex. 545, 48 AmSR 268; 
Missouri, ete., R. Co. v. Daws, (Civ. 
A.) 36 SW 497. 

Alta.—Norquay v. Grand Trunk 
Pac. Town, etc., Co., 9 Alta. L. 190, 25 
DomLR 59, 82 WesthLR 756, 9 West 
Wkly 347. 

Ont.—St. Thomas v. Credit Valley 
Rm. CO.) LoLOnt: G73: 

[a] Measure of damages.—(1) In 
an action by a landowner for breach 
of an agreement to build or maintain 
a station on or near his land, the 
measure of damages is the difference 
between what the land would have 
been worth if the station had been 
built and what it is worth without the 


station. Louisville, ete, R. Co. v. 
Whipps, 87 SW 298, 27 Kyl 9177; 
Brooklyn Hills Impr. Co. v. New 


York, ete., R. Co., 80 App. Div. 508, 81 
NYS 187 ‘Taft 178 N. Y. 593 mem, 70 
NE 1096 mem]. (2) And if the evi- 
dence is conflicting and there is evi- 
dence that no actual damage has been 
sustained, a verdict for nominal dam- 
ages only will not be set aside as in- 
adequate. Brooklyn Hills Impr.‘*Co, 
v. New York, etc., R. Co., supra., (3) 
For failure to locate a station at, a 
designated point the measure of dam- 
ages is the injury actually sustained 
by the failure of the railway company 
to perform its contract. Louisville, 
106 Ind. 55, 5 
NE 404, 55 AmR 719. (4) When a 
person purchases land from a railroad 
company adjacent to its station under 
an agreement that the station shall 


thereof,#* or to recover the value of the land con- 


be maintained at such place, he may, 
in case the station is removed, recov- 
er the depreciation in the value of his 
property, and is entitled to show the 
diminution in rental value and injury 
to his hotel business, but can recover 
only for such diminution as results 
from the removal of the _ station. 

Houston, ete., R. Co. v. Molloy, 64 
Tex. 607. (5) Damages such as the 
expense of hauling to a more distant 
point, and failure of the lands near 
the place where the station was 
agreed to be located, to advance in 
value, if the character of the losses is 
such that they fairly should have 
been contemplated by the parties asa 
natural and prohable proximate result 
of the breach, and the amounts of 
the losses are capable of reasonably 
certain ascertainment, may be recov- 
ered. Atlanta, etc., R. Co. v. Thomas, 
60 Fla. 412, 53 S 510. (6) Lessened 
taxation from depreciation in value” 
of land around a station may be con- 
sidered in an action by the city for 
failure to maintain the station. St. 

Thomas vy. Credit Valley R. Co., 15 
Ont. 673. (7) For failure to establish 
a railway station in furtherance of an 
arrangement to subdivide lands as a 
town site, a claim for half the costs 
of the survey and the increased 
amount of taxes paid as a result of 
the subdivision, also the loss of profit 
on a Sale of lots therein as ascertained 
from the evidence, may be properly 
allowed. Norquay v. Grand Trunk 
Pac. Town, etc., Co., Ltd., 9 Alta. L. 
190, 25 DomLR 59, 32 WestLR 756, 
9 WestWkly 347. 

[b] Damages not recoverable.— 
Where a railroad station was not lo- 
cated on land as agreed, and the con- 
tract apparently did not contemplate 
a depreciation in the value of the land, 
if the station was not so located, dam- 
ages for losses incurred by a deprecia- 
tion in the value of adjacent land may 
not be recovered, aS such depreciation 
does not necessarily or naturally re- 
sult proximately from the failure to 
locate the station as agreed, and no 
reliable basis exists from which to 
determine with any degree of certain- 
ty the amount of the depreciation. 
Atlanta, ete., R. Co. v. Thomas, 60 
Fla. 412, 53 S 510. 

[c] Accounting of fees at other 
station in an action on a contract in 
which the railroad agreed to maintain 
a station at a certain point, of which 
plaintiff was to be the agent, cannot 
be made since the amount received at 
one station would not prove how 
much would have been received at an- 
other. Willson v. Winchester, etc. R. 
Co., 99 Fed. 642, 41 CCA 215 [aff 82 
Fed. 151. 

[d] Evidence is admissible “to 
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veyed as the consideration for the agreement ;*° but 
aright to damages from the removal of a station does 


arise from the mere fact that one 
property adjoining the station.*° 


{§ 144].B. Contracts as to Location*’—1. In Gen- 
A railroad company may for a valuable con- 
sideration agree to locate its road within the au- 
thorized limits upon a particular route or through a 
particular place, provided the contract 1s made in 
good faith in the interest of the company, and no 
public rights or duties are thereby violated.*® 
contracts are not void as against public poliey,*® and 
may be enforced by®® or against! the railroad com- 
pany, provided they are entered into by the proper 
Such a contract is, however, void if 
made by officers, agents, or directors of the company 
for their individual benefit,®>® and this without re- 
gard to the propriety of the route agreed. upon or 


eral. 


authorities.®? 


the effect of its selection upon the 


show the increase in value of plain- 
tiff’s land, which the location of a sta- 
tion at the point agreed upon would 


have produced. Louisville, etc., R. 
Co. v. Sumner, 106 Ind. 55, 5 NE 404, 
55 AmR 719. 


[Le] Pleading.—In an action by a 
landowner for damages for failure to 
ljlocate a station on plaintiff's land 
brought against the successor of th® 
company with which the contract was 
made, the complaint does not state 
a cause of action against defendant if 
it fails to allege any transaction with 
or acts establishing contractual rela- 
tions between plaintiff and such com- 
pany. Atlantic, etc., R. Co. v. New- 
man, 128 Ga. 281, 57 SE 514. 

Right to damages for breach of 
covenant or condition in deed see 


infra § 230. 

45. International, ete. R. Co.: v. 
Dawson, 62 Tex. 260. 

46. Beatty v. Louisville, ete., R. 
Co., 176 Ky. 100, 195 SW 487. 

fal Consequential damages are 
no recoverable. Beatty v. Louis- 


yates ete., R. Co., 176 Ky. 100, 195 SW 


[b] Individual may not complain 
of consequential damages from refus- 
al to perform public or quasi-public 
‘duties unless his damages are differ- 
ent from those of other members of 
the public. Beatty v. Louisville, etc., 
R. Co., 176 Ky. 100, 195 SW 487. 

47. Conditions in contract for sub- 
scription to aid construction see 
supra §§ 106-111, 118-120. 

Conditions in conveyance of right of 
way see infra §§ 211-231. 

48. Cal._—McCowen v. Pew, 153 
Cal. 735, 96 P 893, 21 LRANS 800, 15 
AnnCas 630. 

Ill.—Pixley v. Gould, 13 Ill. A. 565. 

Iowa.—Cedar Rapids, etc., R. Co. v. 
Spofford, 41 Iowa 292. 

Ky.—Berryman v. Cincinnati South- 
ern BR. .Co., 14 Bush 756. 

Oh.—Baltimore, etc., R. Co. v. Rals- 
ton, 41 Oh. St. 573. 


Okl.—Piper v. Choctaw Northern 
Townsite, etc., Co., 16 Okl. 436, 85 P 
965. 

Pa.—Cumberland Valley R. Co. v. 
Baab, 9 Watts, 458, 36 AmD 132. 

49. U. S.—Farrington v. Stucky, 


165 Fed. 325, 91 CCA 311. 
Cal.—McCowen v. Pew, 153 Cal. 735, 
96 P 898, 21 LRANS 800, 15 AnnCas 
630. 
Ill. Pixley v. Gould, 13 Ill. A. 565. 
Iowa.—Cedar Rapids First Nat. 
Bank v. Hendrie, 49 lowa 402, 31 AmR 


£537. Cedar) Rapids, ‘etc., GR. (Cosy: 
Spafford, 41 Iowa 292. 
Ky.—Berryman v. Cincinnati 


Southern R. Co., 
Oh. — Baltimore, etc., 
ton, 41 Oh. St. 573. 
Pa.—Cumberland Valley R. Co. v. 
Baab, 9 Watts 458, 36 AmD 132. 
But see Dix v. Shaver, 14 Hun (N. 


14Busheio 5: 
R. Co. v. Rals- 
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publie.°# 


is the owner of 


ate 


Where a railroad company has by a valid 
contract bound itself to a particular location, it can- 
not subsequently change the same,°® unless it appears 


that a paramount public interest requires it,°® but 


Such 


traffie.°§ 


company or the 


Y.) 392 (holding agreement to pay 
money to railroad in consideration of 
location of railroad at particular 
place void as against public policy). 

Agreements contrary to public pol- 
icy ‘in general see Contracts §§ 360- 
439. 

50. Cedar Rapids, etc, R. Co. v. 
Spafford, 41 Iowa 292; Berryman Vv. 
Cincinnati Southern R. Co., 14 Bush 
(Ky.) 755; Piper vy. Choetaw North- 
ern Townsite, ete., Co., 16 Okl. 436, 
85 P 965; Cumberland Valley R. Co. v. 
Baab, 9 Watts (Pa.) 458, 36 AmD 
132. 

51. Missouri, etc., 
Scott, 15 Kan. 435; Chapman v. Mad 
River, etc., R. Co., 1 Oh. Dec. (Re- 
print) 559, 10 WestLJ 391. 

[a] Rights on breach of agree- 
ment.—If a railroad company fails to 
comply with the condition of a con- 
tract with a city requiring it to make 
the city the end of a division, the city 
may recover whatver is paid as a con- 
sideration for such condition. Mis- 


Re Gow puts 


souri, etc., R. Co. v. Ft. Scott, 15 Kan. 
435. 
52. Central Mills Co. v. New York, 


ete., R. Co., 127 Mass. 537 (holding 
that an agreement as to the loca- 
tion of a railroad made by an Officer 
or agent who was not authorized to 
make the same and without the 
knowledge or assent of the directors 
is not binding on the company). 
Authority of particular officers and 
agents generally see supra §§ 36-37. 
53. U. S.—Woodstock Iron Co. v. 
Richmond, etc., Extension Co., 129 
U. S. 6438, 9 SCt 402, 32 L. ed. 819. 
Cal.—McCowen v. Pew, 153 Cal. 
130,496 FE 393, 2 RANS S007) 15 


AnnCas 630. 
Iil.—Linder .v. Carpenter, 62 Ill. 
309; Bestor v. Wathen, 60 Ill. 138. 
Oh.—Baltimore, ete., R. Co. v. Ral- 
16 OkKl. 


ston, 41 Oh. St. 573. 


648, 85 P 954, 86 P 962, 6 LRANS 524. 

Or.—Holladay v. Patterson, 5 Or. 
177; -Holladay v: Davis,"5 Or: 40. 

“Such contracts are uniformly held 
to be void. They constitute a species 
of bribery of the officers of the com- 
pany and are necessarily corrupt in 
their tendencies as influencing the of- 
ficers of the corporation for merce- 
nary considerations and for their 
private emolument to forego the 
duties they owe to public interests to 
locate such public conveniences where 
public necessities require that they 
should be established.” McCowen v. 
Pew, ldo Cals, 35 seniaos oO Ol Boom ge 
LRANS 800, 15 AnnCas 630. 

[a] Note given in consideration 
therefor is void. McGuffin v. Coyle, 
16 Okl. 648, 85 P 954, 86 P 962, 6 LRA 
NS 524. 

54. Bestor v. Wathen, 60 Ill. 138; 


the mere adoption of a particular route through a 
city after a controversy in respect thereto does not 
amount to a contract which will preclude the railroad 
company from subsequently, by legislative authority, . 
changing the location,®’? nor will a specific contract 
for a particular location prevent the railroad com- 
pany from subsequently exercising a power confer- 
red upon it to make a shorter and cheaper route, pro- 
vided the road already located pursuant to the con- 
tract is continued in use with proper facilities for 
It is the duty of the court to construe con- 
tracts as to location.®°® 

[§ 145] 2. Extensions. 
tension of a railroad is valid and damages for ts 
breach may be recovered.®? 


A contract for the ex- 


McGuffin v. Coyle, 16 Okl. 648, 85 P 
954, 86 P 962, 6 LRANS 524; Holladay 
v. Patterson, 5 Or. 177. 

55. Chapman v. Mad River R. Co., 
BOG Dec. (Reprint) 559, 10 WestLJ 


56. Armour v. Dallas, 255 U. S. 280, 
41 SCt 291, 65 LL. ed. 635;. Armour. v. 
Texas, ete, R. Co., 258 Medi; 1385, £69 
CCA 253 [certiorari den 251 U. S. 551 


mem, 40 SCt 56 mem, 64 L. ed. 410 
mem]. 2 

[a] Relief by injunction will be 
denied. Armour v. Dallas,» 255 U. S. 


280, 41 SCt 291, 65 L. ed. 635; Ar- 
mour v. Texas, etc., R. Co., 258 Fed. 
185, 169 CCA 253 [certiorari den 251 
U. S. 551 mem, 40 SCt 56 mem, 64 L. 
ed. 410 mem]. 

[b] Action at law for damages 
will afford the injured party a full 
and complete remedy. Armour v. 
Dallas, 255 U. S. 280, 41 SCt 291, 65 
L. ed. 635. 

57. Milnor v. New Jersey R. Co., 
17 F. Cas. No. 9,620, 3 Wall. appendix 
782, 16 L. ed. appendix ie 


58. Chapman v. Mad River, ete., 
R. Co., 1 Oh. Dec. (Reprint) 565, 10 
WestLJ 399. : 

59. Hunt v. Upton, 44 Wash. 124, 
87 P 56. 

[a] Construction of contract.—(1) 
Where in consideration of certain 


grants and donations by a city a con- 
tract was entered into which recited 


that it was “‘the intention of the par- - 


ties to the agreement, among other 
things, to secure to the city of 
Wheeling the practical benefits of the 
terminus of the Baltimore and Ohio 
Railroad, according to the provisions 
of said law,” which law authorized 
the railroad company to construct 
branches without restriction as to 
location, the company, having made 
such city the terminus of its road, is 
not precluded by the contract from 
constructing a branch connecting with 
another road at a point other than 
such city. Baltimore, ete., R. Co. v. 
Wheeling, 13 Gratt. (54 Va.) 40. (2) 
Where a railroad subscription con- 
tract provided that the road should 
begin near Wallula Junction, and ex- 
tend thence easterly by way of Eu- 
reka Flat to Walla Walla, ete., the 
contract did not require that the head 
of Bureka Flat shoud be located on 
the main line, but the contract was 
complied with by construction of a 
standard gauge railroad from a point 
at or near Wallula Junction to Walla 
Walla by way of Eureka Flat as a 
locality, with either a main or branch 
line to the head of the flat. Hunt v. 
Upton, 44 Wash. 124, 87 P 56. 

60. Wood v. Grand Valley R. Co:, 
30 Ont. L. 44, 5 OntWN 475, 16 Dom 
LR 361 [aff 27 Ont. L. 556, 4 OntWN 
556, 28 OntWR 664, 10 DomLR 726, 


_—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[8§ 143-145 


§§ 146-149] 


[§ 146] 3. Branch or Spur Lines. 
the part of a railroad company to build a branch or 
spur track from its main line to a mill.or other pri- 


vate enterprise is not contrary to 


and such a contract is not void for lack of mutuality 
because it contains a provision giving the railroad 
the right to remove the track when in its judgment 
the business is not sufficient to justify its mainte- 


nance.°? 
[§ 147] 4. Terminal Buildings. 


tion, contract with property owners 


lots and erect and maintain its terminal buildings 
thereon,®* and where officers of the company 
so contracted with property owners, a bond exeeuted 
by the company guaranteeing their performance is 


not ultra vires.®4 


[§ 148] 5. Division Terminal, Offices, Shops, Etc. 
‘A contract for the location of a division point of the 


general offices, machine shops, and 


and aff 51 Can. S.C. 28 
614]. 

[a] Measure of damages.—The 
loss of benefits which would ordina- 
rily accrue to merchants in the trans- 
action of their business from the con- 
struction of a line of railway connect- 
ing with another railway the place 
where their respective businesses 
were being carried on is not too re- 
mote to be considered in assessing 
damages to such merchants who pur- 
chased bonds of the railway under an 
agreement by the railway company to 
complete and operate the line. Wood 
v. Grand Valley R. Co., 30 Ont. L. 44, 
5 OntWN 475, 16 DomLR 361 [aff 27 
Ont. L. 556, 4 OntWN 556, 23 OntWR 
664, 10 DomLR 726, and aff 51 Can. 
S. C. 283, 22 DomLR 614]. 

61. Butler -v. Tifton, ‘etc., R. Co., 
121 Ga. 817, 49 SE 763. 

62. Michigan Cent. R. Co. v. Chi- 
cago, ete., R. Co., 1382 Mich. 324, 93 
NW 882 

63. Eastern Texas Tract. Co. v. 
Harrison, (Tex. Civ. A.) 189 SW 302. 


3, 22 DomLR 


64. Eastern Texas Tract. Co. v. 
Harrison, supra 
[a] Extent ‘of liability.—W here 


officer of a traction company agreed 
to purchase lots and erect thereon ter- 
minal buildings, and a bond contained 
ratification of the company to main- 
tain offices in the city, Such bond did 
not necessarily include an agreement 
to construct the buildings in accord- 
ance with the undertaking of the of- 
ficers. Eastern Texas Tract. Co. v. 
Harrison, (Tex. Civ. A.) 189 SW 302. 

[b] Liability of officers.—Where 

officers of a traction company con- 
tract with property owners, in return 
for a bonus, to buy lots and construct 
thereon terminal buildings without 
designating themselves as Officers, it 
is their personal engagement. East- 
ern Texas Tract. Co. v. Harrison, 
(Tex. Civ. A.) 189 SW 302. 
65.4 Kansas | City, ietc.,. Ry Co. sve 
Sweetwater, 104 Tex. 329, 1837 SW 1117 
[rev 62 Tex. Civ. A. 242, 131 SW 251]; 
Tyler v. St. Louis Southwestern R. 
Co., 99 Tex. 491, 91 SW 1, 13 AnnCas 
911 [rev (Civ. A.) 87 SW 238]; Mis- 
souri, ete., R. Co. v. State, (Tex. Civ. 
A.) 275 SW 673 [certiorari granted 
271 U. S. 653 mem, 46 SCt 483 mem, 
70 lL. ed. 1134. mem]; Houston, etc., 
Re Cos vo Lnnis, (Tex. \Civ.) A.) 202 
SW 256 [certiorari den 252 U. S. 583 
mem, 40 SCt 393 mem, 64 L. ed. 728 
mem, and writ of error dism 256 U.S. 
684 mem, 41 SCt 622 mem, 65 L. ed. 
1171 mem]; International, etc, R. 
Co. v. Anderson County, (Tex. Civ. 
A.) 150 SW 239 [aff 106 Tex. 60, 156 
SW 4989]. 

[a] Public policy.—Such contracts 
are not against pubic policy. Inter- 
national, etce., R. Co.-v. Anderson 
County, (Civ. ’A,) 150 SW 239 [aff 106 


A railroad com- 
pany may, in return for a bonus or other considera- 
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A contract on 


public policy,** 


in a city to buy 


have 


roundhouses of 


Tex. 60, 156 SW 499]. 

[b] City has power to make -such 
contract. Kansas ‘City, ete., R. Co. v. 
Sweetwater, 104 Tex. 329, 137 SW 1117 
[rev 62 Tex. Civ. A. 242, 131 SW 251]. 

[ec] Contract construed. — An 
agreement of a railroad to maintain 
“shop facilities’ and ‘‘terminals” at 
a point in question, considered in 
its entirety, has been held to require 
the maintenance and operation of a 
division superintendent’s and train 
dispatcher’s office, the ‘terminal’ 
of a railroad meaning the end or 
terminus of the road, and as ap- 
plied to a divisional terminal, includ- 
ing the superintendent’s and train 
dispatcher’s office, whereas “shop fa- 
cilities’ includes the offices, furni- 
ture, fixtures, equipment, appliances, 
or instr umentdlities used in the oper- 
ation of an office by a railroad in the 
conduct of its business. Missouri, 
etc., R. Co. v. State, (Tex. Civ. A.) 275 
SW 673 [certiorari granted 271 U.S 


652 mem, 46 SCt 483 mem, 70 L. ed. 
1134 mem]. 
{d] Evidence insufficient to show 


contract.—That plaintiff was induced 
to purchase real property by repre- 
sentations of the agents of defendant 
railroad company that it would main- 
tain its division point at that place 
was insufficient to show an oral con- 
tract between plaintiff and defendant 
to maintain such place as a division 
point. Wabash R. Co. v. Grate, 53 
Ind. A. 5838, 102 NE 155. 

66. International, ete. R. Co. v. 
Anderson County, 106 Tex. 60, 156 SW 
499 [aff (Civ. A.) 150 SW 239]; Tyler 
v. St. Louis Southwestern R. Co., 99 
Tex. 491, 91 SW.1, 13 AnnCas 911 [rev 
(Civ. A.) 87 SW 238]; Houston, etc., 
R. Co. v. Ennis, (Tex. Civ: A.) 201 SW 
256 [certiorari den 252 U. S. 583. mem, 


40 SCt 393 mem, 64 L. ed. 728 mem, |}. 


and writ of error dism 256 U. S. 684 
mem, 41 SCt 622 mem, 65 L. ed. 1171 
mem]. 

[a] Successor to railroad is not 
relieved of its duty to maintain of- 
fices, shops, and roundhouses in the 
place designated by the contract. In- 
ternational, ete., R. Co. v. Anderson 
County, 106 Tex. 60, 156 SW 499 [aff 
(Civ. A.) 150 SW 239]. 

[b] Specific performance of con- 
tract may be decreed. Tyler v. St. 
Louis Southwestern R. Co., 99 Tex. 
AEGIS Wied 13 vAnnCas 911y [rev 
(Civ. A.) 8% SW 238]; Houston, etc., 
RET ©ov ver sonnis, (@lexy Cvs) 62 02 
SW 256 [certiorari den 252 U. S. 583 
mem, 40 SCt 393 mem, 64 L. ed. 728 
mem, and writ of error dism 256 U. 
S. 684 mem, 41 SCt 622 mem, 65 L. 
ed. 1171 mem]. 

67. Whitby v. Grand Trunk R. Co., 
1 Ont. L. 480. 

68. Kansas City, etc. R 
Sweetwater, 104 Tex, 329, “at ‘ow att 


OVO. 
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a railroad at a particular place is valid,®? and un- 
der the statutes in some jurisdictions where such a 
contract exists their location cannot be changed to 
another place,®°* but in other jurisdictions such a 
contract is not enforceable if it requires their loca- 
tion at the place stated for all time.°* 
upon the railroad such a contract must be made by 
the proper authorities.°® 

[§ 149] 6. Stations.°° 
a duty to the general public to locate their stations 
at such places as will best serve the publie inter- 
ests,’ and any contract entered into by them which 
tends to interfere or come in conflict with the full 
and proper exercise of such duty will be illegal and 
against good morals.*+ 
there i is authority to the contrary,"? is that a contract 
made by a railroad company merely to locate a sta- 
tion or depot at a designated point is valid and not 
in contravention of publie policy.7# 
es, if it is made to appear that contracts concerning 


To be binding 


Railroad companies owe 


The majority rule, although 


But in all eas- 


[rev 62 Tex. Civ. A. 242, 131 SW 251]; 
Houston,, ete., R. Co. v. Ennis, (Tex. 
Civ. A.) '201 SW: 256 [certiorari den 
252_U. S. 583 mem, 40 SCt. 393 mem, 
64 L. ed. 728 mem, and writ of error 
dism 256 U. S. 684 mem, 41 SCt ‘622 
mem, 65 L. ed. 1171 mem]. 

[a] Board of directors must au- 
thorize contract. Kansas City, etc., 
R. Co. v. Sweetwater, 104 Tex. 329, 
137 SW 1117 [rev 62 Tex. Civ, A. 242, 
131 SW 251]. 

[b] Receiver.—A contract. made 
by the receiver of a railroad and com: . 
plied with by the receiver: and the 
company for over twenty: years to, es- 
tablish headquarters. for division at 
a particular town has been held a per- 
petual contract which the railroad 
company could not terminate without 
showing that it could. not, by reason- 
able effort, discharge its duties while 
complying with the contract. Hous- 
ton, ete., R. Co. v. Ennis, (Tex. Civ. 
A.) 201 SW 256 fcertiorarl den .252 
U. S. 588 mem, 40 SCt.393 mem,” 64 
L. ed. 728 mem, and writ of. error 
dism 256 U. S. 684 mem, 41 SCt 622 
mem, 65 L. ed. 1171 mem. 

[c] Contract not binding on rail- 
road.—A contract by the vice pres- 
ident of a railroad, acting without 
authority of the board -of - directors, 
for the location of general offices. and 

machine shops at a town in consider- 
ation of a grant by a city of a right 
of way through its streéts, the ordi- 
nance making the grant not Stating 
the consideration. Kansas City, etc., 

R. Co..v.. Sweetwater, 104 Tex. 329, 

137 SW 1117 [rev. 62 Tex. Civ. A, 242, 

£31 (SiW2514%! 

69. Cross references: 

Conditions in: 

Contracts of subscription in aid of 

road see supra, § 109 
Le ae of right of way see in- 
fra §§ 21 

Limitation a raoattNot of right to 
change location of station see in- 
fra § 158. 

Validity of contracts for location of 
route or stations at or through par- 
ticular point see Contracts § 381. 
70. Minnesota, etc., R. Co. v. Way, 

eae D. 435, 148 NW 858, LRA1915B 

92 


71. Minnesota, etc., R. Co. v. Way, 
supra. 
72. Pacific R.' Co. v. Seely, 45 Mo. 


212, 100 AmD 369. 

73. Ark.—St. Louis, ete., R. Co. w.. 
Crandell, 75 Ark. 89, 86 SW 855, 112 
AmSR 42. 

ete, Re 


Cal.—Herzog v. Atchison, 

oe 153 Cal. 496, 95 P 898,17 LRANS 
4 

Fla.—Atlanta, etc., R. Co. v. Thom- 
as, 60 Fla.,412, 53 S 510. 

Ga.—Atianta,: etc., R. Co. v. Camp, 


130 Ga. 1, 60 SE 177, 124 AmSR 151, 
15 LRANS 594, 14 AnnCas 439. 


494 [51 C.J] 
the location of stations are prejudicial to the inter- 
ests of the public, the rights of the contracting par- 
ties must yield to those of the public.** Thus con- 
tracts which limit the power of the railroad to lo- 
cate and relocate its stations,*° as where they pro- 
hibit the location of a station or depot at.a desig- 
nated point or within certain prescribed limits,’® 
or contracts by officers, agents, or stockholders of the 
railroad for their own gain to secure the location of 
stations or depots at certain places,** are void as 
against public policy. But a contract to pay a given 
sum of money to one who should present a petition 
or proposition to the directors of a railroad company 
for the location of a depot in certain land is not void 
as against public policy unless it appears that sin- 
ister, extraneous; or corrupting influences were 
brought to bear on’ the company.7® A contract to 
locate a station at a point different than that speci- 
fied in the statute authorizing the company is ultra 
vires.7° A contract obligation to locate a station 
at a designated place is not a charge or lien upon the 
property of the railroad®® and does not pass by fore- 
closure or sale to, or devolve upon, its successors.’+ 
Where a station is constructed by one railroad com- 
pany upon the land of another under an agreement 
for its joint use by both companies, if the business 
of the companies increases so that it becomes inade- 
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quate, the owner of the land may require its re- 
moval.§? 

Performance or breach. Contracts to locate and 
maintain depots must be construed in the light of the 
exigencies of the business of the railroad and the 
needs of the public.8* Compliance in a reasonable 
way is sufficient.8* Thus a contract to establish a 
depot at a specified town is complied with by locat- 
ing it at a convenient distance from the business 
portion of the town,’® and a contract to locate a sta- 
tion at a given place is fairly complied with by the 
erection and maintenance of a station at the desig- 
nated place for a period of years, until the exigen- 
cies of business, the convenience of the public, and 
the welfare of the railroad demand its removal.*® 
In a contract between two individuals, a condition 
for the location of a depot at a certain place within 
a designated time is complied with if, within the time 
limited, the ground is staked off, a platform built, 
and the premises actually used for depot purposes.*®? 

[§ 150] C. Survey or Record of Location—1. Sur- 
vey. <A railroad company when authorized to lay 
out and construct a railroad may enter upon private 
property for the purpose of exploration and prelim- 
inary surveys, without being guilty of a trespass or 
actionable wrong,°* and such entry and survey, if 
no unnecessary damage be done, does not constitute 


Ill.— Lyman v. Suburban R. Co., 190 
Tll. 320, 60 NE 515, 52 ie. 645. 


Ind.—-Louisv ALIGNS OCC, sckXe1 uC Ory Ve 
Sumner, 106 Ind. 55, 5 NE 404, 55 
AmR 719. : 


New Orleans, etc., R. Co., 166 La. 822, 
118 S 33 [limiting statement of rule 
Louisiana R., etc., Co. v. State R. 
Commn., 121 La. 848, 859, 46 S 884; 
Burney Vv. Ludeling, 47 La. Ann. 73, 
96, 16 S 507). 

. Minn. —Grimes v. Minneapolis, etc., 
Electric Tract. Co., 133 Minn. 442, 158 
NW 719. 

Okl.—Piper v. Choctaw Northern 
Townsite, etc., Co, 16 Okl. 436, 85 P 
sae {dist ‘nia Right of ese etc., Co; 

.. Lile, 15 Okl. 328, 82 P 810]. 

“Tenn. —Cross v. Southern RR ACOnme 
Tenn. Civ. A. 588. 

Tex.—International, ete., R. Co. v. 
Dawson, 62 Tex. 260; Texas, etc., R. 
Co. v. Robards, 60 Tex. 545, 48 AmR 
268; Dermott Townsite Co. v. Wooten, 
(Civ. A.) 193 SW 214; Mosel v. San 
eens” etc., R. Co., (Civ. A.) 177 SW 
1048. 

Alta.—Norquay v. Grand Trunk 
Pac. Town, etc., Co., Ltd., 9 Alta. L. 
190, 25 DomLR 59, 32 WestLR 756, 9 
WestWkly 347. 

{a] Contract to locate station at 
given point: (1) Is not per se void. 
Atlanta, etc., R. Co. v. Camp, 130 Ga. 
1, 60 SH 177, 124 AmSR 151, 15 LRA 
NS 594, 14 AnnCas 459 se oR, Bm. BE. De 
Montluzin Co. v. New. Orleans, etc., 
R.. Cos) 166. La:..822,. 118 .S 33.. (2) 
Which does not debar the railroad 
company from establishing stations 
at any other place, or from fully com- 
plying with all its duties to others 
entitled to its service, is valid. Her- 
zog v. Atchison, etc., R. Co., 153 Cal: 
496, 95 P 898, 17 LRANS 428; Texas, 
etc., R. Co. v. Robards, 60 Tex. 545, 48 
AmR 268. (3) Given as partial con- 
sideration for conveyance of land, is 
valid. R..E. E. De Montluzin Co. v. 
New Orleans, ete., R. Co., supra. 

{b] Power of agent.—The fact 
that an agent of a railroad company 
is empowered “to procure a right of 
way” does not give him power to 
promise an owner of land that the 
company will locate a depot in a cer- 
tain place. Houston, ete. R. Co. v. 
McKinney, 55 Tex. 176, 185. 


74 Atlanta, ete., R. Co. v. Camp, 
130 Ga. 1, 60 SE 177, 124 AmSR 151, 
15 LRANS 594, 14 AnnCas 439; Mosel 
v. San Antonio, etc, RaiCos (Tex. Civ. 
A.) 177 SW 1048. 

[a] Contract is not void, but mere- 
ly voidable, when it becomes anta- 
gonistic to the public good. Mosel v. 
San Antonio, etce., R. Co., (Tex. Civ. 
A.) 177 SW 1048. ; 

75. Florida, etce., R. Co. v. State, 
31 Fla. 482, 13 S 103, 34 AmSR 30, 20 
LRA 419; Mobile, ete., R. Co. v. Peo., 
132 Ill. 559, 24 NE 648, 22 AmSR 556; 
Louisiana R., ete., Co. v. State R. 
Commn., 121 La. 848, 46 S 884. 

[a] Railroad cannot bind itself by 
contract with individuals to locate 
and maintain stations at particular 
points, or not to locate and maintain 
them at other points. Mobile, etc., R. 
Co. v. Peo., 132 Ill, 559, 24 NE 643, 22 
AmSR 556. 

76. Farrington v. Stucky, 165 Fed. 
3265) 9INCCAS 31 LA sSé Outs sete. 
Co. v. Mathers, 104 Ill. 257; St. Louis, 
etc., R. Co. v. Mathers, 71 Til. 592, 22 
AmR 122; Marsh v. Fairbury, ete., R. 
Co., 64 Ill. 414, 16 AmR 564; William- 
son v. Chicago, etce., R. Co., 53 Iowa 
126, 4 NW 870, 36 AmR 206; St. 
Joseph, etce., R. Co. v. Ryan, 11 Kan. 
602, 15 AmR 357. But see Mahaska 
County R. Co. v. Des Moines Valley 
R. Co., 28 Iowa 437, 448 (where a con- 
tract by a railroad company not to 
“puild or allow but one other depot 
between” certain points was inter- 
preted not to include a station at a 
coal bank where trains stop only to 
take or leave cars for the purposes 
connected with this trade). 

fa], Breach of contract cannot be 
made the foundation of an action. 
Williamson v. Chicago, etc., R. Co., 53 
Iowa 126, 4 NW 870, 36 AmR 206. 

[b] Partial consideration.— Where 
such agreement constitutes partial 
consideration for a contract, the 
whole contract is void. Farrington 
vy. Stucky, 165 Fed. 325, 91 CCA 311. 


77. Linder v. Carpenter, 62 Ill. 
309; Bestor v. Wathen, 60 Ill. 138; 
Fuller v. Dame, 18 Pick. (Mass.) 472; 


Holladay -v. Patterson}. .5 -Or. 171; 
Reed v. Johnson, 27. Wash. 42, 67 P 
381, 57 LRA 404. 

78. Workman y. Campbell, 46 Mo. 
305. 


79. Corbett v. South Eastern, etc., 
RA Co. 4h1906) "2 (Ch 12) 


80. Peo. v. Rome, etc., R..Co., 103 
N. Y. 95, 8 NE 369. 

81. Peo. v. Rome, etc... Ra Con 
supra. 

82. McCormick v. Louisiana, etc., 


R. Co., 109 La. 764; 33-S 762: 

83. .Crossv. Southern Rei Corme 2 
Tenn. Civ. A. 588. ; 

84. Cross v. Southern R. Co., 
supra; Wooters v. International, etc., 
R. 3Co.;7 54 Dex12'94; 

[a] Thus, where a company agrees 
to locate a depot at the nearest prac- 
ticable point within one mile of the 
courthouse, the word ‘‘practicable”’ is 
not synonymous with “possible,” and 
the company is only bound to locate 
it at the nearest point within one mile 
at which it can be done at a reason- 
able cost with reference to all the cir- 
cumstances and the objects and pur- 
poses of the contract. Wooters v. In- 
ternational, etc., R. Co., 54 Tex. 294. 

85. Frey v. Ft. ‘Worth, etc:, RCo, 
6: Tex, Civ. A. 329,24 SW 950 (aff 86 
Tex. 465, 25 SW 609]. 

[a] Buildings composing the town, 
rather than the corporate limits as 
defined in the terms of the charter, 
control. Frey v. Ft. Worth, etc., R. 
Co.,.6 Tex. Civi A. 29,224 Sw 950 ‘Laff 
86 Tex. 465, 25 SW 609]. 

SGaeLE $.—Texas, etc., Cor 
Marshall, 136 U. S. 393, 10 Set 846, 34 
L. ed. 385. 

Ind.—Jefferson, etc., R. Co. v. Bar- 
bour, 89 ind. 375. 

Ky. —Burke v. Sandy Valley, 
R. Co., 217 Ky. 799, 290 SW 675. 

Ma. ” Maryland, "etc., R* Co. v. Sil- 
ver, 110° Md. 510,873 A 297. 

Tenn.—Cross v. Southern R. Co., 2 
Tenn: Civ, Ave assoc 

Tex.—San Antonio, etc., R. Co. v. 
State R. Commn., (Civ. A.) 275 SW 


etcs 


261. Contra Mosel v. San Antonio, 
etc.,7 Ri.Coz) (Civ, A.) 77 SW 1048. 
[a] In such case damages for 


breach of contract by the removal of 
a station cannot be recovered. Mary- 
land, etc., R. Co. v. Silver, 110 Md. 
510, 73 A i297. 

87. Waldron v. Marcier, 82 Ill. 550. 

88. Burrow v. Terre Haute, etc., 
R. Co., 107 Ind. 432, 8 NE 167; Ward 
v. Toledo, etc., .R. Co.; 1 Oh. Dec. 
(Reprint) 553, 10 WestLJ 365. 


= Se ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


be made.®® 


route.°®1 


[§ 151] 2. Filing Map, Profile, or Record. 


frequently required by 


trial sidetracks.°’ 
the proposed road and designated 


89. See Eminent Domain § 143. 

90. Neal v. Pittsburgh, etc., R. 
Co., 2 Grant. (Pa.) 137. 

Effect of preliminary survey: 
Sawn tituting location see supra § 


As affecting Boy to change location 
see infra § 153 

In cases of conflicting locations see 
infra § 164 
91. Neal v. Pittsburgh, ete, ha Co. 

Zcrant.(Pa-)) 137, 


92. Ark.—St. Louis, etc., R. Co. v. 
Memphis, etc., R. Co., 102’ Ark. 492, 
143 SW 107 


Ind.—Caffyn v. State, 91 Ind. 324. 

Me.—U. S. Peg Wood, etc., Co. v. 
Bangor, etc., R. Co., 104 Me. 472, 72 
Be 1'90 ; Nicholson v. Maine Gent. R. 
Co; 97 Me. 435500 AnSs9- 

Mass.—Housatonic R. Co. v. Lee, 
etc., R. Co., 118 Mass. 391; Hazen v. 
Boston, etc., R. Co., 2 Gray 574. 

Mich.—Toledo, etce., R. Co. v. East 
Saginaw, etc., R. Co., 72 Mich. 206, 
40 NW 436. 

Mo.—Chicago, ete., R. Co. v. Mc- 
Cooey, 273 Mo. 29, 200 SW 59; Kan- 
sas City Interurban R. Co., v. Davis, 
a Mo. 669, 95 SW 881, 114 AmSR 

N. Y.—Stephens v. New York, etc., 
re GO, LUDON. Viewia, 01 Nt 119. “Peo. 
v. Adirondack R. Co.,-160 N. Y. 225, 
54 NE 689 faff 176 U. S. 335, 20 SCt 
460, 44 L. ed. 492]; In re Long Island 
R: Go., ABING NY 364; New York, etc., 
R. Co. v. New York, etesoR: Co., 11 
AbbNCas 386. 

W. Va.—Chesapeake, etce., R. Co. 

57 W. Va. 641, 50 
SE 890. 


[a] Filing map of part of route.— 
A statute requiring a railroad com- 
pany, before constructing any part of 
its road, to file a profile map in the 
office of the county clerk of the route 
intended to be adopted in that county 
is not satisfied by the filing of a map 
of a part or section of the route in the 
county. Kansas City Interurban R. 
Co. v. Davis, 197 Mo. 669, 95 SW 881, 
114 AmSR 790. 

[b] Where location is fixed by 
charter.—If the location is fixed by 
the legislature so that it cannot be 
changed at the instance of such land- 
owners, it is not necessary to file the 
map or give the notice required by the 
statute. In re Coney Island, ete., R. 
Co., 12 Hun (N. Y.) 451. 

[ec] Effect of filing map.—(1) Un- 
der the New York statute requiring a 
railroad company before constructing 
its road to file a map of its route, it is 
held that, while the filing of the map 
and giving the notice required will 
constitute a prior right as against an- 
other railroad company or other cor- 
poration seeking to condemn the same 
property, it does not constitute any 
interest in, or lien upon, the land 
which will prevent the state itself 
from acquiring such location for a 


Vv. Deepwater RCO. | 


a taking of the property for which compensation must 
The company may make any number of 
experimental surveys at pleasure before finally lo- 
eating its route,®° but it has no right to institute 
experimental condemnation proceedings along the 
different surveys before making a final selection in 
order to ascertain which would be the cheapest 


general statutes or charter 
provisions that a railroad company shall file a map, 
profile, or description of the location of its road in 
the counties through which it passes,°? or with a 
specified state officer®* or commission,®* and there 
are similar requirements in regard to branch roads,?® 
extensions,®°® and changes of location;®’ but such 
requirements do not apply to spur tracks or indus- 
Branches constituting a part of 
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the same time as the main line may be ineluded in 
the map filed of the survey thereof;°® but where a 
railroad company is authorized to construct branch- 
es before or after the completion of its main line, a 
survey for a branch line need not be filed with the 
survey of the main line but may be filed separately." 
The object of these requirements is to enable the 


public to know the line of the railroad,’ to furnish 


It is 


and surveyed at 


different public use without compen- 
sation to the railroad company. 
Adirondack R. Co. v. Peo., 160 N. Y. 
225, 54 NE 689 [aff 176 U. S. 335, 20 
SCt 460, 44 L. ed. 492]. (2) The filing 
of the map is not a'location of the 
route, but the proposal of one, which 
may or may not become the actual 
route, as shall be determined by sub- 
sequent proceedings. In re Long 
Island R. Co., 45 N. Y. 364; New 
York, ete., R. Co. v. New York, etc., R. 
Co., 11 AbbNCas (N. Y.) 386. 

93. Mercer County Tract. Co. v. 
United New Jersey R., etc., Co., 65 N. 
J. Eq. 574, 56 A 897 [rev on other 
grounds 68 N. J. Eq. 715, 61 A. 461); 
In re Railway, etc., Maps, IEP ae Cos 
33; Illinois Cent. R. Co. v. East Sioux 
Falls Quarry Co., 33 S. D. 63, 144 NW 


724; Chesapeake, etc., R. Co. v. Deep- 
pater R. Co., 57 W. Va. 641, 50 SE 
94. U. S. Peg Wood, etce., Co. v. 


Bangor, etc:, R. Co., 104 Me. 472, 72 
A 190 (railroad commission); Fay- 
etteville, etc., R. Co. v. Aberdeen, etc., 
R. Co., 142 N. C. 423, 55 SE 345. 

95. > Wiinois’ Cent. -R Cols Van ast 
Sioux Falls Quarry Co., 33 S. D.. 63, 
144 NW 724; Biles v. Tacoma, etc., R. 
‘Co., 5 Wash. 509, 32 P 211. 

Branch roads generally see supra 
§§ 128, 129. 

96. Mercer County Tract. Co. v. 
United New Jersey R., etc., Co., 65 N. 
J. Eq. 574, 56 A 597 [rev on other 
grounds 68 N. J. Eq. 715, 61 A 461]; 
Illinois Cent. R. Co. v. East Sioux 
pane Quarry Co., 33 S. D. 63, 144 NW 


72 

sietcatlan generally see supra §§ 
Ets 132: 

97. Vail v. Morris, ete., R. Co., 21 
N. J. L. 189; Matter of Riverhead, 
clea R. Co., 36 App. Div. 514, 55 NYS 
938. ! 

Right to change Hocetion see infra 

§§ 153-159. 

98. Akers v. United New Jersey 
Reaetes, Con 43 0Ne) den Lael Os ei ihinois 
Cent. R. Co. v. East Sioux Falls Quar- 
ry Co., 33 S. D. 63, 144 NW 724. 

[a] Such surveys are of the route 
from terminus to terminus, and do 
not include mere sidetracks or spurs 
which are but appendages of their 
railway. Akers v. United New Jer- 


sey Rete... Co. 43 Ne J.0 Es 20. 

99." Toledo; ete. KR. ‘Co. wii Hast 
Saginaw, etc., R. Co., 72 Mich. 206, 40 
NW 436. 

1. Greenville, etc., R. Co. v. Grey, 
62 N. J. Eq. 768, 48 A 568 [aff 60 N. 
J. Ea. 153, 46.A 636]. 

2) 3 Grand. ‘Rapids, etc., —R- Cos, v- 
Cheseboro, 74 Mich. 466, 42 NW 66; 
Kansas City Interurban R. Co. v. 


Davis, 197 Mo. 669, 95 SW 881, 114 
AmSR 790. 
[a] In New York perhaps the 


principal object of the filing is to en- 
able anyone who feels aggrieved by 
the proposed route to propose new 


permanent record evidence of the true and exact lo- 
cation and boundaries of the road,* and to fix and 
determine the rights of the railroad company and 
others interested or affected by such location,* and 
the filing should be done by authority of the directors 
of the company.° 
statute as to what the map or location filed shall show 
must be complied with,® and in any case a mere gen- 
eral designation of the location is insufficient,’ but 
the exact location and limits thereof must be shown.® 
A requirement that the company shall file a “survey” 


Any express provisions of the 


routes, and to ‘have the decision of 
commissioners thereon. New York, 
etc., R. Co. v. New York, etc., R. Co., 
11 AbbNCas 386. 

3. Hazen v. Boston, ete., R. Co., 2 
Gray (Mass.) 574; Stephens v. New 
Baar: etc., R. Co., 175 N. Y. 72, 67 NE 

4 Hazen v. Boston, etc., R. Co., 2 
Gray (Mass.) 574. 

5. Northern Pac. R. Co. v. Déherty, 
100 Wis. 39, 75 NW 1079 [aff 177 U. 
S. 421, 20 SCt 677, 44 L. ed. 830]. 
See also Nicholson v. Maine Cent. R. 
Co., 97 Me. 43, 53 A 839 (holding that, 
if the president’s communication ac- 
companying the act of filing the lo- 
cation stating that he is acting by the 
authority of the directors is not suffi- 
cient evidence of his authority, it is 
immaterial where that board of di- 
rectors and subsequent boards ac- 
quiesce in the action of the president 
for a period of nearly thirty years). 

{a] Filing by president.—Where 
the president of a railroad company 
files with the secretary of the interior 
a map showing the proposed route of 
the road as provided in the act of in- 
corporation, without authority of the 
board of directors, and the map is 
rejected by the secretary, it is a 
nullity.. Northern Pac. R. Co. v. Doh- 
erty, 100 Wis. 39, 75 NW 1079 [aff 
ur. S. 421, 20 SCt 677, 44 L. ed. 

6. Housatonic R. Co. v. Lee, etc., 
R. Co., 118 Mass. 391: Mercer County 
Tract. Co. v. United New Jersey, etc., 
R. Co., 65 N.. J. Eq. 574, 56 A 897 [rev 
on other grounds 68 N. J. Eq. 715, 61 
A 461]. 

7. Conver’s App., 18° Mich. 459. 


8. Conver’s App., supra; Chicago, 
ete., R. Co. v. McCooey, 273 Mo. 29, 
200 SW 59; Stephens v. New York, 


ete:, R.-Co., 175° N.Y. 72; 67 Nw ot. 
New York, etc., R. Co. v. New York, 
ete., R. Co., 11 AbbNCas (N. Y.) 386; 
Girouard v. Grank Trunk Pac. R. Co., 
2 Alta. L. 54, 9 CanRCas 354, 10 West 
LR 531; Marsan v. Grand Trunk Pace. 
R..Co,, 2 Alta. L. 48, 9 CanRCas 341, 
10 WestLR 465. See also Bay City 
Belt-Line R. Co. v. Hitchcock, 90 
Mich. 533, 51 NW 808 (holding that, 
where the map filed shows the loca- 
tion of the center line of the track, it 
is not insufficient because it fails to 
state or show the gauge or width be- 
tween the rails, where the charter 
provides for a standard gauge road 
the width of which is so well known 
that the courts and everyone else will 
take notice thereof). 

{a] Sufficiency of map—(1) A 
map on which the proposed road is 
marked by a single red line, without 
any indication whether the line is the 
center or exterior line of the route, or 
of its width or of the amount of land - 
to be taken, is insufficient. Stephens 
v. eNew.- York; ete: -R= Co:;-175 Ne Ve 
72, 67 NE 119; New York, ete., R. Co- 
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of its route does not necessarily require a map or 
profile but may be complied with by designating the 
location by words and figures,® but there must be 
sufficient data in some form from which the exact 
and true location may be ascertained.t° Where a 
railroad company is required to file the “location” 
of its road, a definite reference in the written de- 
seription to a map or plan is a part of the descrip- 
tion and may be referred to to explain or make cer- 
tain the terms of such description,!! but not to mod- 
ify or control the written description of the loca- 
tion;?? and a map or plan not referred to in the writ- 
ten description cannot be used to supply defects 
therein.** §o, also, the map filed cannot in any 
way control or modify the charter of the company, 
and when the two conflict the latter must control.+* 
It is not essential that the location when filed should 
bear any date;t® and where the statute requires the 
location to be filed with the county commissioners 
“approved by them and recorded,” the approval of 
the location need not be signed by the different mem- 
bers of the board, but it is sufficient if attested by the 
clerk who is the recording officer of the commission- 
ers as a court.1® Under some of the statutes the fil- 
ing of the map and survey or location is a condition 
precedent. to the right to institute condemnation pro- 
ceedings,+? but if the landowner has agreed to allow 
the railroad company to cross his premises he is 
estopped from subsequently setting up, as against 
the ‘validity of the taking, the failure to file the 
plan.t® Some of the statutes expressly require that 
the filing shall be done before any part of the road 
is constructed,?® but under others it may be done 
after the road is constructed,?° or located,?? and is 
not an essential step in effecting a valid location.?? 

[§ 152] 3. Evidence of Location. In order to 


v. New York, etc., R, Co., 11 AbbNCas 
(N. Y.) 386. (2) Where the map filed 
shows a single line running along a 
road, and a notice thereon states that 
the center line of the railroad track is 16. 
eighteen feet from the westerly line} (Co,, supra. 
of the road, it is sufficiently certain 17. 
as to the location of the railroad and 18. 
the land to.be taken. In re Coney Is- 2 
band eete:, deweon 2a eeom CN. wy) oe 
(3) Plans held too indefinite. Girou- 
ard v. Grand Trunk Pac. R. Co., 2 Alta. 
L. 54, 9 CanRCas 354, 10 WestLR 581; |. 
Marsan v. Grand Trunk Pac: R. Co., 2 107; 
Alta. L, 48, 9 CanRCas 341, 10 West 
LR 465. R. Co., 

{b].. Map should show: (1) The 
actual survey, location, and distance 
of the roadbed through each congres- 
sional section of the county, but need 
not include a map of the right of way. 
Chicago, ete., R. Co. v. McCooey, 273 
Mo. 29, 200 SW 59. (2) The station [a] 
grounds, the property lines, and the 
owner’s name and the areas and 
length and width of lands proposed 
to be taken, in figures stating every } > 
change of width. Marsan v. Grand phis, 
Trunk Pac. R. Co., 2 Alta. L. 43, 9} SW 107 
CanRCas 341, 10 WestLR 465. [b] 

9. Atty.-Gen. v. Stevens, 1 N. J. 
Eq. 369, 22 AmD 526. 

10. Conver’s App., 18 Mich. 459. 

ll. Grand Junction R.,.etc., RR. Co. 
v. Middlesex County Comrs., 14 Gray 
(Mass.) ,553. 

12. Hazen vy. Boston, etc., R. Co., 2 
Gray (Mass.) 574. 20. 

13. Housatonic R. Co. v. Lee, ete., 


filed. 


29, 200 SW 59; 


New York, etc., 
Gide NUE PLL? 


ings. 


domain, 
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fect the validity of the filing as of the 
date when the location was actually 
Nicholson v. Maine Cent. R. 23. 
Co., 97 Me, 433-53 A 839. 

Nicholson v. Maine Cent. R. 


See Eminent Domain § 321. 
U. S. Peg Wood, etc., Co. v. 25. 
pee etc., R. Co., 104 Me. 472, 72 
A 190. 


19. St. Louis, etc., 
phis, etc., R. Co., 102 Ark. 492, 148 SW 
Caffyn v. State, 91 Ind. 324; U. 
Co. v. Bangor, etc., 
104 Me. 472, 72 A 190; 
go, etc., R. Co. v. McCooey, 273 Mo. 27. 
Kansas City Interur- 
ban R. Co. v. Davis, 197 Mo. 669, 95 
SW 881, 114 AmSR 790; 


S. Pez Wood, etc., 


RCO. LTS N 


etez- Re ‘Cos, 


Failure to file before begin- 
“ning work in the county held not to 
affect the road’s power of eminent 
Chicago, etc., 
Cooey, 273 Mo. 29, 200 SW 59. 
Filing map of entire road as pre- 30. 
requisite to eminent domain proceed- 
ings see Eminent Domain § 322. 
Fayetteville, 
Aberdeen, ete., R. Co., 142 N. 


‘ 


[§§ 151-152 


prove that a location was made it is not necessary 
for the railroad company to produce the engineers 
who made the survey to testify to their work, but 
the plan or map of the survey is the best evidence of 
what was done.?* In ease of a controversy between 
rival companies as to priority of location, if there is 
no statute requiring a record of the location adopted, 
the action of the company must be proved by other 
evidence, but when proved it has the same effect as 
though it had been recorded and settles the date of 
appropriation and the exact location;?+ and where 
the statute requires a map to be filed but permits 
it to be done after the road is located, the filing of 
a map of its survey, if authorized by the company, 
while not conclusive is prima facie proof of its adop- 
tion as the location of the road.?® The map or loca- 
tion filed by the railroad company pursuant to a 
statutory requirement is conclusive evidence against 
the railroad company as to what has been taken.?°® 
A certified copy of the record of the location of a 
railroad from the records of a town is admissible 
to prove the location;?" and in a proceeding to en- 
force a tax in aid of a railroad, the permanent loca- 
tion of the road is sufficiently shown by the map 
and profile filed by it as required by statute, togeth- 
er with proof that the road has been actually con- 
strueted upon the line indicated thereon.?® See- 
ondary evidence to show the adoption by the direc- 
tors of a railroad company of a survey as the loca- 
tion of its road,*® or the approval of the location by 
the railroad commissioners,*® or that a plan of the 
location of the road was duly filed with the clerk 
of court of county commissioners*! and with the rail- 
road commissioners,?? is admissible where the best 
evidence is lacking. A map issued by a railway com- 
pany which shows the location of a station on a road 


Deepwater R. Co., 57 W. Va. 641, 50 
SE 890 


Johnston vy. Callery, 184 Pa. 
146, 39 “Ab 73. 
24 Williamsport, etc., R. Co. v. 


Philadelphia, ete., R. Co., 141 Pa. 407, 
21 A 645, 12 LRA 220. 

Chesapeake, ete., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

R. Co. v. Mem- 26. Hazen v. Boston, etc., R. Co., 
2 Gray (Mass.) 574 (holding that, if 
the company constructs its road out- 
side of the limits of the location as 
filed, it is liable in trespass). 

Hatch v. Vermont Cent. R. Co., 
28 Vt. 142. 

28. Caffyn v. State, 91 Ind. 324. 
Stephens v. 29. Denver, etc., R. Co. v. Arizona, 
Y-. 72, ete’, R. (Co, 283 U.S) 601, 84 °SCmGomr 
58htwed. L1G att GaN] Mie 2 siecle 


Evidence admissible.—Oral 
testimony of chief engineer. Denver, 
RiiCoy iva -Arizonasnete., Pea@ow 
58 L. ed. 
1111 [aff 16 N. M. 281, 117 P 730]. 

{b] Best evidence is the record 
kept by the directors of the railroad 
company. Denver, etc., R. Co. v. Ari- 
zona, ete, R. Co.,\233 UL Ss. 60134 SCE 
691, 58 L. ed. 1111 [aff 16 N. M. 281, 
TA Ps Ola 
U. S. Peg Woo'd, ete., Co. 
Paneer, etc,, R. Co.,1104 Me: 472, 72,8 


Chica- 


Time of filing.—Before actual|P 730] 
construction of the road in the county [a] 

is begun, but not prior to location of 
the route, or condemnation proceed-| etc., 
St. Louts, vetesiha Con van Miemea 2330 Upon OOlG moses © cm Gons 
102 Ark. 492, 143 


R. Co: v. Me= 


6te., RR. Co.) va {a] Evidence admissible.—Testi- 
C. 423,| mony of attorney of the railroad com- 


R. Co., 118 Mass. 391. 55 Sk 345. pany. U. S. Peg Wood, etc, Co.vv. 

14. Mason v. Brooklyn City, etc., 21. Chesapeake, etc., JR. Co. v.| Bangor, etc., R. Co., 104 Me. 472, 72 A 
R. Co., 35 Barb. (N. Y.) 378. Deepwater R. Co., 57 W, Va. 641, 50 | 190. 

15. Nicholson v. eres Cent. R.| SE 890. SL. We Si, Pee sWoodyrete, iComuyve 
Co., 97 Me. 48, 53 A 839. 22. Fayetteville, etc., Co. ~v. | Bangor, ete., R. Co.) supra. 

[a] Subsequent insertion by mis-| Aberdeen, etc., R. Co., tant C. 423, 55 32.5 Uses! Pee miwood) ietcaaGou ava 


take, of an erroneous date, cannot af-SE 345; 


Chesapeake, ete:; 


R. Co. v. Bangor, etc., R. Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number. 
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which in fact, although not in name, was built and 
owned by the former, is admissible in evidence to 


show such loeation.*# 


[§ 153] D. Change or Abandonment of Location*+ 
—1l. Change of Location—a. Route—(1) In Géneral. 
A change of location or a relocation of a railroad 
means a removal of the road from one right of way 
A mere shifting of the position of 
the tracks within the limits of the right of way is not 
a change of location;*° nor is the construction of 
new switch tracks, or sidetracks, or even of a new 
track as a part of the main line necessarily a relo- 
cation of the railroad;*7 nor will an inconsequential 
or minor change of trackage which does not affect 
the public be held a relocation within the applica- 
After a railroad company 
has definitely adopted a particular location for its 
road, the general rule is that it cannot change it 


to another.®? 


tion of the statutes.?§ 


33. Pecos, etc., R. Co. v. State R. 
Commn., (Tex. Civ. A.) 193 SW 77 

34. Power of commission to order 
relocation of tracks in connection with 
abolition of grade crossings see in- 
fra § 379. 

Right to change location of road as 
affected by contract see supra § 144. 

35. Chicago, etc., R. Co. v. Chicago, 
Pte sent, Or, aed Il, 852501 Ne lO Ts 
Southern R. Co. v. Com., 128 Va. 176, 
105 SE 65. 2 

[a] To constitute relocation, it is 
necessary that the new line should be 
projected, in whole or in part, over 
and upon ground not included within 
the original right of way or its addi- 
tions... Chicago, etc., R. Co.* vy. Chi- 
ee etex, RR. Co. 221/011 352,97, NE 


{b] Facts held not to show relo- 
cation.—Where a -railroad company 
acquired control of another railroad 
and ran trains thereon in one direc- 
tion only, trains in the opposite di- 
rection being run over the tracks of 
another parallel and formerly com- 
peting road, a relocation of the road 
acquired was not shown. Peo. v. Illi- 
nois Cent. R. Co., 241 Ill. 471, 89 NE 
744 [aff 143 Tll. A. 337]. 

[ce] Word “change,” as used in 
statutes authorizing a change of lo- 
cation, implies the giving up of all or 
a part of a line of road and the pro- 
vision of another railroad in lieu 
thereof. Terr. v. Eastern R. Co., 15 
Nev. 591, 210, P 852: 

Change, definition of see Change 11 
€ J. p 286. 

36. Chicago, etc., R. Co. v. Chicago, 
ete., R. Co., 211 Tl. 352, 71 NE 1017; 
Dougherty v. Wabash, etc., RCo, 19 


Mo. A. 419; Long Island R. Co. v. 
Sherwood, 205 N. Y. 1 98H 16:9); 
Southern R. Co. v. Com., 128 Va. 176, 


105 SE 65. See Cincinnati Gas Coke, 
etc., Min. Co. v. Baltimore, etc. R. 
Cosi4iOne Cir. Cts INS: 195, 33 Oh. 
Cir. Ct. 192 (where a railroad com- 
pany was allowed to move the track 
of another road from the center to 
one side of a street so as to lay its 
own track on the other side). 

[a] Elevations or depressions (1) 
in the level of the tracks are not a 
change of location. Southern R. Co. 
v. Com., 128 Va. 176, 105 SE 65. (2) 
Blevation ofa railroad so as to elim- 
inate a grade crossing is not a change 
of location within the meaning of the 
statute, even though additional land 
is required and the tracks are not 
placed directly above their former po- 
sition. Long Island R. Co. v. Sher- 
wood, 205 N. Y. 1, 98 NE 169. 

37. . Chicago, etc., R. Co. v. Chicago 
Mechanics’ Inst., 239 Ill. 197, 87 NE 


928; Lake Shore, ete., R. Co. v. Balti- 
more, etc., R.-.Co., 149 Tl. 272, 37 NB 
Gils 

[a] Construction of connecting 


track between the line of one rail- 
[51 C. J.—32] 


.Commn., 


LN. Y. 172, 68 NE 118; 
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ized.*3 


road and another for the purpose of 
exercising a right of passage over the 
latter road as secured by a lease is 
not a relocation of the main line of 
such road but is merely a sidetrack, 
the construction of which is included 
in the general power to build the 
road. Lake Shore, ete., R. Co. v. Bal- 


timore, ete., R. Co.,-149 Ill. 272, 37 
NE 91. 
38. Chesapeake, etc., R. Co. v. Wil- 


liams Slate Co., 143 Va. 722, 129 SE 499 
{writ of error dism 269 U. S. 540 mem, 
46 SCt 202 mem, 70 L. ed. 401 mem]. 

[a] Transportation Act does not 
control inconsequential change. 
Chesapeake, etc., R. Co. v. Williams 
Slate 'Co., 143 Va. 722, 129 Sm 499 
[writ of error dism 269 U. S. 540 mem, 
46 SCt 202 mem, 70 L. ed. 401 mem]. 

[b] State statute not applicable to 
a minor relocation of tracks on an- 
other’s property in accordance with 
the terms of a contract. See Chesa- 
peake, etce., R. Co. v. Williams Slate 
Co, £43 Va. 722, 129 SE 499 [writ of 
error dism 269 U. S. 540 mem, 46 SCt 
202 mem, 70 L. ed. 401 mem]. 

39. Ga.—Brown v. Atlantic, etc., R. 
Co., 126 Ga. 248, 55 SE 24, 

Ill—Roy v. Illinois Commerce 
322 “Hl, 452, 153) NE 648; 
Chicago, etc., R..Co. v. Chicago Me- 
chanics’ Inst., 239 Ill. 197, 87 NE 933; 
Cairo, etc., R. Co. v. Woodyard, 226 
Ill. 331, 80 NE 882, 9 AnnCas 55; Lake 
Shore, etc., R. Co. v. Baltimore, etc., 
Ra Cos, LAI 22,3102 NBL 9d: 

Mass.—Brigham Vv. Agricultural 
Branch R. Co., 1 Allen 316. 

Miss.—Lusby v. Kansas City, etc., 
R. Co., 73 Miss. 360, 19 S 239, 36 LRA 
501. 

N. Y.—Erie R. Co. v. Steward, 170 
Peo. v. New 
York, etc., R. Co., 45 Barb. 73, 26 How 
Pr 44; Mason v. Brooklyn City, etc., 
Re Con435, Barbaisco;) JLudson, /ete:, 
Canal Co..v. New York, etc., R. Co., 
9 Paige 323. 

Oh.—Little Miami R. Co. v. Naylor, 
2 Oh. St. 235, 59 AmD 667; Moorhead 
v. Little Miami R. Co., 17 Oh. 340; 
Chapman v. Mad River, etc., R. Co., 1 
Oh. Dec. (Reprint) 565, 10 WestLJ 
399% 

Pa.—Neal v. Pittsburg, etc., R. Co., 
2 Grant 137; Lippincott v. Mine Hill, 
ete., R. Co., 2 LegChron 310. 

R. I.—Providence, ete., R. Co.’s Pet., 
17 RT. 324,21) Ap 965. 

Ont.—Re Toronto, 28 Ont. L. 180. 

[a] It is well settled that, where 
a railroad company to which has been 
given the power to choose its partic- 
ular route between designated termini 
has exercised its ‘discretion in this re- 
gard, its power of choice is exhausted, 
and it cannot subsequently change its 
location without express legislative 
authority. Brown v. Atlantic, etc., 
R. Co., 126 Ga. 248, 55 SEH 24, 7 AnnCas 
1026; Lake Shore, etc., R. Co. v. Bal- 
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without legislative authority,?® but as to what con- 
stitutes a location within the application of the rule 
the decisions are not uniform.*° 
adopted by the directors of the company is not a 
location which will prevent a subsequent survey and 
adoption of a different route,*+ and contracting for 
the construction of a road upon a particular route 
will not prevent the company from changing the 
route if it has never been actually adopted by the 
directors of the company in the manner prescribed.*? 
So, also, if the first location as shown by the map 
filed is not such as is authorized by the charter of 
the company, it cannot control the charter and will 
not prevent a second location which is so author- 
The authorities are practically uniform to 
the effect that after the road has been located and 
actually constructed no change can be made without 
legislative authority,** even where the object of the 


A mere survey not 


timore, “etc, UR (Cos 11495 Tie Zone ton 
NE 91, 
[b] Successor of one railroad com- 


pany cannot change the location made 
by its predecessor without legisla- 
tive authority. Brown vy. Atlantic, 
eté., (R: Co: 126%Ga.1248: bs) Sipe245 
[c] Effect of designation by the 
directors of the line of the road is the 
same as if it had been specifically 
designated in the charter, and where 
the company has located the line be- 
tween its terminal point, it is conclud- 
ed by that location and no change of 
route can thereafter be made without 
legislative authority. Erie R. Co. v. 
Stewart, 170 N. Y. 172, 68 NE 118. 
40. Williams v. Odessa, etc., R. Co., 


7“Del." Ch. 303, 44 A‘821; Browniywe 
Atlantic, etc., R. Co., 126 Ga. 248, 55 
SE 24. 

41. East St. Louis, etce., R. Co. v. 


Illinois State Trust Co., 248 Ill. 559, 
94 NE 149; Baldwin v. Hillsboro, ete., 
R. Co., 1 Oh. Dec. (Reprint) 546, 10 
WestLJ 356; Neal v. Pittsburgh, etc., 
R. Co. 2) Grant i@Pa.) 23%. 

[a] Resolution to locate on a par- 
ticular survey may be reconsidered 
unless acts have been done giving 
rights under it and this may be done 
by the directors without any action 
on the part of the stockholders of the 
company. Baldwin v. Hillsboro, ete., 
R. Co., 1 Oh. Dec. (Reprint) 546, 10 
WestLJ 356. 


42. Hudson, etc., Canal Co. v. New 
York;vete; GR: Coss 9 ePaige sCN aa) 
323; Baldwin v. Hillsboro, etc., R. 


Co., 1 Oh. Dec. (Reprint) 546, 10 West 
Eyesoes 

43. Mason v. Brooklyn City, etce., 
RaiCoy so Barbs (CN: Mia.) meorior 

44. U.S.—Bryan vy. Louisville, etc., 
R. Co., 244 Fed. 650, 157 CCA 98 [writ 
of error dism and certiorari den 246 
U. S. 651 mem, 38 SCt 334 mem, 62 
L. ed. 921 mem]. 

Ga.—Atlantic, ete., R. Co. v. Kirk- 
land, 129 Ga. 552, 59 SE 220; Brown 
v. Atlantic, ete., R. Co., 126 Ga. 248, 
55 SE 24; Leverett v. Middle Georgia, 
etc., R. Co., 96 Ga. 385, 24 SE 154: 

Til. — Cairo, ete, R. Co! v. ‘W oo'd- 
yard, 226 Ill. 331, ‘80 NE 882. 

Ky.—Southern R. Co. vy. Hatchett, 
He ee 463, 192 SW 694, LRA1917D 

Miss.—State v. Mobile, etce., R. Co., 
86 Miss. 172, 38 S 732, 122 AmSR 277; 
Lusby v. Kansas City, etc., R. Co., 73 
Miss. 360, 19 S 239, 86 LRA 510 [dis- 
appr Mississippi, etc., R. Co. v. De- 
vaney, 42 Miss. 555, 2 AmR 608]. 

Oh.—Little Miami R. Co. v. Naylor, 
2 Oh. St. 235, 59 AmD 667; Moorhead 
v. Little Miami R. Co., 17 Oh. St. 340. 

Tex.—Jeff Bland Lumber, etc., Co. 
v. StatesR. Commn., (Civ. A.) 203 SW 
402; State v. Sugarland R. Co., (Civ. 
A.) 168 SW 1047. 

[a] No matter how necessary the 
change of location may be it cannot be 


498 [51 C.J.] 


change of location is to straighten curves and re- 
duce grades, and if made would be a benefit to the 
public;*® and while there is some conflict as to the 
right to change the location after it has been selected 
but before the road is constructed, the better rule 
would seem to be that after a particular location has 
been definitely adopted the company cannot, with- 
out legislative authority, change it merely from mo- 
tives of convenience, expediency, or economy,*® or 
to avoid an unsatisfactory assessment of damages ;*? 
but that such changes may be made as are necessary 
to correct errors in engineering or to avoid obstacles 
which would defeat or interfere with a proper con- 
In some cases it has been 
held that no change can be made after the assess- 


struction of the road.*& 


is constructed 
Moor- 
17 Oh. 


made after the road 
without legislative authority. 
ean v. Little Miami R. Co., 
2 . 

45. Cairo, etc., R. Co. v. Woodyard, 
226 Ill. 331, 80 NE 882. 

46. Lusby v. Kansas City, ete., R. 
ay 73 Miss. 360, 19 S 235, 36 LRA 


47. Beale v. Pennsylvania R. Co., 
86 Pa. 509; Neal v. Pittsburgh, etc., 
R. Co., 31 Pa. 19; In re Philadelphia, 
ete., R. Co., 15 Pa. Dist. 42. 

48. Devou v. Cincinnati Interter- 
minal-R. Co., 29:Oh. Cir. Ct..113; Hag- 
ner v. Pennsylvania, etc., R. Co., 154 
Pa. 475, 25 A 1082. 

[a] Necessary deviation of line to 
adjacent property is not a change 
within the meaning of the statute. 
Devou v. Cincinnati Interterminal R. 
Cosr29) Oh Cir. \Ct.. 113: 

49. Beale v. Pennsylvania R. Co., 
86 Pa. 509; Neal v. Pittsburgh, etc., 
hve ©O2,03 le Pasil9, 

50. Hagner v. Pennsylvania St. R. 
Co., 154 Pa. 475, 25 A 1082; In re Phil- 
adelphia, ete., R. Co., 15 Pa. Dist. 42. 

51. Williams v. Odessa, etc., R. Co., 
7 Del. Ch. 303, 44 A 821; Gear v. 
Dubuque, ete, R. Co., 20 Iowa 523, 
89 AmD 550. 

52. Mahaska County R. Co. v. Des 
Moines Valley R. Co., 28 Iowa 437; 
Gear v. Dubuque, etc., R. Co., 20 Iowa 
523, 89 AmD 550. 

53. Mahaska County R. Co. v. Des 
Moines Valley R. Co., 28 Iowa 437; 
Gear v. Dubuque, etc., R. Co., 20 Iowa 
523, 89 AmD 550; Hagner v. Pennsyl- 
vania, ete., R. Co., 154 Pa. 475, 25 A 
1082. 

54. Macon, etc., R. Co. v. Gibson, 
85 Ga. 1, 11 SE 412, 21 AmSR 185. 

{a] Insertion of proviso in rail- 
road charter by way of amendment 
thereto that under certain conditions 
the roa’d shall pass through a partic- 
ular intermediate point is not void as 
being repugnant to the purview of the 
charter. Macon, etc., R. Co. v. Gibson, 
85 Ga. 1, 11 SE 442, 21 AmSR 135. 

55. U.S.—Bryan v. Louisville, etc., 
R. Co., 244 Fed. 650, 157 CCA 98 [writ 
of error dism and certiorari den 246 
U. S. 651 mem, 38 SCt 334 mem, 62 L. 
ed. 921 mem]. 

Cal.—Hel River, etc., R. Co. v. Field, 
Gi Gal. 429, 7 P 814. 

Ky.—Beatty v. Louisville, etc., R. 
Co., 176 Ky. 100, 195 SW 487. 

Mass.—Boston, etec., R. Corp. v. Mid- 
land R. Co., 1 Gray 340. 

Minn.—Hewett v. St. Paul, ete., R. 
Co., 35 Minn. 226, 28 NW 255. 

N. M.—Terr. v. Eastern R. Co., 15 N. 
M. 591, 110 P 852. 

IN, Y.—_In re New York, etc. 'R., Co; 
88 N.Y. 279 [aff 25 Hun’ 556]. 

Oh.—Lorain County vy. Lake Shore, 
ete pikes Owe On. Cire CLIN es the, 
22 Oh. Cir. Ct. 805; Chapman v. Mad 
River, etc., R.)Co,, 1 Oh. Dec. (Re- 
print) 565,10 WestLJ 399. 

Pa.—Ridgeway v. Philadelphia, etc., 
R. Co., 22 Pa. Dist. 739; Bierly v. Phil- 
adelphia, etc., R. Co., 17 Pa. Dist. 115. 

S. C.—Ex p. South Carolina R. Co., 


t 
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31S. C. L. 434. 

Tenn.—Collier v. Union R. Co., 113 
Tenn. 96, 883 SW 155. ‘ 

{a] Statutory provisions.—(1) Un- 
der a statute authorizing a railroad 
company by a vote of two thirds of 
its directors to change the location of 
the road, a resolution adopting a new 
location through a _ specified county 
need not designate the exact line 
upon which the road is to be con- 
structed. This may be done by sub- 
sequent proceedings. In re New York, 
ete:, R: Co., 88 N. Y. 279 [aff 25 Hun 
556]. (2) Under a statute authorizing 
a railroad to change the line of its 
road in whole or in part whenever a 
majority of its directors may so de- 
termine, provided the general route 
of the road as described in its articles 
of incorporation is not varied, a 
change adding five and eight-tenths 
miles to a road two hundred and twen- 
ty miles long, the termini remaining 
the same, is authorized. Terr. v. East- 
ern R. Co., 15. N.- M. 591, 110° RP. 352: 
(3) The general corporation law of 
New, York providing for the correc- 
tion of mistakes, informalities, and 
defects in articles of incorporation 
does not apply to amendments seeking 
to change route of a railroad where no 
mistake in the original location is 
shown. Matter of Riverhead, etc., R. 
Co., 36 App. Div. 514, 55 NYS 938. 
(4) Statute construed to authorize 
change of location for the purposes 
stated after the road had been built. 
Torain County v. Lake Shore, etc., R. 
Coss Il” Oh. Cir, (CNS is 4195 2222Oh, 
Cir. Ct..-805. 

[b] Foreign railroad corporation 
held to have accepted the provisions 
of the constitution so as to be enti- 
tled to relocate its railroad. Bryan v. 
Louisville, etc., R. Co., 244 Fed. 650, 
157 CCA 98 [writ of error dism and 
certiorari ‘den 246 U. S. 651 mem, 38 
SCt 334 mem, 62 L. ed. 921 mem]. 

{[c] Change in location of a rail- 
road is peculiarly a subject of local 
control. Bryan v. Louisville, etc., R. 
Co., 244 Fed. 650, 157 CCA 98 [writ of 
error dism and certiorari den 246 U. 
S. 651 mem, 38 SCt 334 mem, 62 L. ed. 
921 mem]. 

{d] Permission of congress to re- 
location of line of road is not re- 
quired, because United States granted 
part of the land to the state for the 
benefit of such road, it being a matter 
for state legislation. Bryan vy. Louis- 
ville, etc., R. Co., 244 Fed. 650, 157 
CCA 98 [writ of error dism and cer- 
tiorari den 246 U. S. 651 mem, 38 SCt 
334 mem, 62 L. ed. 921 mem]. 

[e] Power exists to straighten line 
and retain portion of original roa‘d as 
branch. Bierly v. Philadelphia, etc., 
RitCo., tl Pa Distal te: 

{f] Resolution locating new road 
held not insufficient on ground of un- 
certainty. Williams v. Delaware, etc., 
RR. Co.3'255: (Pa. 13357 992A v4. 

[g] In England.—(1) Under the 
statutes a railroad company is re- 
quired to deposit certain plans of its 
proposed road and cannot, without the 


ment of damages,*® but that a change may be made 
after the adoption of a location and hefore the 
and in others that it may be made 
after assessment,®! at any time before actual con- 
struction,®? the railroad company being liable for 
the damages already actually sustained by landown- 
ers by reason of the prior location.®? 
charter may be amended so as to require the company 
to change its route.°# 
statutory or charter provision a railroad company 
may change the location of its road,®> and the au- 
thority for such change need not be given in the > 
charter or by an amendment thereto but may be 
given by a special enactment or general railroad 
law,°° or even by legislative ratification after its oc- 


A railroad 


If authorized to do so by a 


consent of adjoining landowners, de- 
viate therefrom further than the lim- 
its of deviation provided by the gen- 
eral statutes or special act (Beardmer 
v. Lon‘don, etc., R. Co., 1 Hall & T. 161, 
47 Reprint 1367, 1 Macn. & G. 112, 47 
EngCh 112, 41 Reprint 1205; Wrigley 
v. Lancashire, etc., R. Co., 4 Giffard, 
352, 66 Reprint 742), (2) which dis- 
tance varies according to the nature 
of the locality as where the road pass- 
es through a town (Elliott v. South 
Devon R. Co., 2 Exch. 725, 154 Reprint 
682) (3) the vertical deviation being 
measured not from the surface level 
but from the datum line (North Brit- 
ish R. Co. ‘v. ‘Tod, 12,Cl.. &- EF. 722) 8 
Reprint 1595), (4) and the lateral de- 
viation from center to center of the 
authorized width of roadbed without 
regard to slopes and embankments 
(Doe v. Bristol, ete., R. Co., 6 M. & 
W. 320,151 Reprint 432). (5) Tunnels 
must be constructed at the place des- 
ignated upon the plan without any 
deviation. Little v. Newport, etc., 
R. Co. 12,C. Bu (520 (4) BCig4 > oo 
Reprint 1100. (6) The ‘decisions 
which hold that the medium filum viz 
of the line of railway actually laid 
down may be shifted as far as the 
limits of deviation shown on the de- 
posited plan do not apply to the junc- 
tion of a proposed, with an existing, 
line. . Cardiff R. Co. v.. Taff Vale R. 
Co., [1905] 2 Ch. 289. (7) The restric- 
tion as to deviation applies only to 
the line of railroad itself (Doe v. 
North Staffordshire R. Co., 16 Q. B. 
526, 71 ECL 526, 117 Reprint 980), (8) 
and does not prevent the company 
from taking such other land as may 
be necessary for collateral purposes 
outside of the lines of deviation pro- 
vide'd it is included in the plans and 
books of reference deposited (Finck 
v. London, etc., R. Co., 44 Ch. D. 330; 
Doe v. North Staffordshire R. Co., 16 
Q. B. 526, 71 ECL 526, 117 Reprint 
980); (9) and land within the limits 
of deviation in the deposited plans but 
not actually taken in the first instance 
may be subsequently taken for the 
purposes of sidings (In re Yorkshire, 
ete; | Ra Co,, a) Jur N.2Se 975) ei GloD, 
An unauthorized deviation may be en- 
joined at the suit of a landowner 
(Wrigley v. Lancashire, ete., R. Co., 
4 Giffard, 352, 66 Reprint 742), (11) 
provided he will sustain such special 
and substantial damage as to entitle 
him to such relief (Dover Harbour vy. 
London, etc., R. Co., 3 De G. F. & J. 
559, 64 HngCh 559, 45 Reprint 995; 
Holyoake v. Shrewsbury, etc., R. Co., 
5 R. & Can. Cas. 421); (12) but the 
parties are bound by what is repre- 
sented on plans deposited pursuant 
to orders of the house of parliament 
only in so far as they are incorporated 
in or referred to by the act (Beard- 
mer v. London, etc., R. Co., 1 Hall & 
T. 161, 47 Reprint 1367, 1 Macn. & G. 
112, 47 EngCh 112, 41 Reprint 1205; 
North British R. Co. v. Tod, 12 Ch & 
F. 722, 8 Reprint 1595). 

56. Bryan v. Louisville, ete., R. Co., 
244 Fed. 650, 157 CCA 98 [writ of er- 


ann LT 
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eurrence;®7 or it may be implied from a statute pro- 
viding for the establishment and use of union de- 
Also it has been held that a railroad com-_ 
pany may, for the purpose of carrying out the ob- 


pots.°§ 


-line.®® 


municipal authorities.** 


A. resolution of the board of directors of a rail- 
road company relocating the route of their road is 
not void because passed in another state.*4 
Under the federal statute pro- 


Federal control. 


ror dism and certiorari den 246 U. 
S. 651 mem, 88 SCt 334 mem, 62 L. 
ed. 921 mem]; McCartney v. Chicago, 
ere. hh. Cont tl? Ill, 61s “Dewey “Vv. 
- Atlantic Coast Line R. Co., 142 N. C. 
392, 55 SE 292. aa: 

{a] Foreign railroad corporation 
whose charter contains no prohibition 
against relocation of its road, may 
relocate its road if the laws of the 
state wherein its road lies permit it 
to do so. Bryan-v. Louisville, etc., R. 
Co., 244 Fed. 650, 157 CCA 98 [writ 
of error dism and certiorari den 246 
U. S. 651 mem, 38 SCt 334 mem, 62 L. 
ed. $21 mem]. 

57. Jeff Bland Lumber, etc., Co. v. 
Galveston, etc., R. Co., (Tex. Civ. A.) 
, 212 SW 750. 

58. Dewey v. Atlantic Coast Line 
mR, Co., 142°N. C. 392, 55 SH 292. 

59. Whalen v. Baltimore, etc., R. 
Co., 108 Md. 11, 69 A 390, 129 AmSR 
423, 17 LRANS 130. 

{a] Officers of railroad are sole 
judges of what is proper or conven- 
ient. Whalen v. Baltimore, etc., R. 
Co., 108 Md. 11, 69 A 390, 129 AmSR 
423, 17 LRANS 130. 

60. I1].—Roy v. Illinois Commerce 
Commn., 322 Ill. 452, 153 NE 648. 

Md.—West v. Philadelphia, etc., R. 
Co., 141 A 509. 

Neo Matter: sot. sPublic «Serve 
Commn., 177 App. Div. 444, 164 NYS 
310 [aff sub nom. Matter of New 
York Cent. R. Co., 222 N: Y. 541 mem, 
118 NE 1070 mem]. 

Porto Rico.—Fajardo Dev. Co. v. 
Zalduondo, 20 Porto Rico 237. 

Can.—Hamilton v. Toronto, etc., R. 
Co., 50 Can. S. C. 128, 20 DomLR 935, 
17 CanRCas 370; Grand Trunk R. Co. 
v. Kitchener, 26 CanRCas 317; Toron- 
to, etc., R. Co. v. Hamilton, 26 CanR 
Cas 254; Hamilton v. Toronto, etc., R. 
Co., 17 CanRCas 353. 

[a] Determination of commission: 
(1) Must be based upon a considera- 
tion of the public interest as a whole. 
West v. Philadelphia, etc., RtICos, 
(Md.) 141 A 509. (2) Cannot be gov- 
erned by the interests of the local 


public. West v. Philadelphia, ete., R. 
Co., supra. 
[b] Railroad is entitled so far as 


practically possible to a grade as ad- 
vantageous as that previously main- 
tained. West v. Philadelphia, etc., R. 
Co., (Ma.) 141 A 509. 

{c] Order of commission is suffi- 
cient authority for a railroad compa- 
ny to make a relocation. Roy v. Illi- 
nois Commerce Commn., 322 Ill. 452, 
153 NE 648. 

[d] Power of commission.—(1) In 
Canada the board of railway commis- 
sioners has no power to compel a 
change on the application of a city. 
Hamilton v. Toronto, ete., R. Co., 50 
Can. S. C. 128, 20 DomLR 935, 17 Can 
RCas 370. (2) Power to grant a 
change exists only when it is asked 
for by ‘the railway company itself. 


‘ag of its creation, change the location of its main 

In some jurisdictions power has been con- 
ferred upon boards or commissions to require or 
allow a change in the location of a railroad.®° 
conditions precedent: imposed by the statute must 
be complied with,®! whether the owner of the rail- 
road be a company or an individual.®? 
es the statutes provide that changes of location with- 
in cities, towns, or villages shall not be made after 
the road is constructed without the consent of the 
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In some eas- 
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viding that no railroad shall extend its lines, con- 
struct or acquire new lines, or abandon any line or 
the operation thereof without first obtaining from 
the interstate commerce commission a certificate of 
convenience and necessity,®® a railroad company 
must obtain such a certificate before relocating its 
line or a portion thereof, if such relocation consti- 
tutes a new construction or if abandonment is de- 
sired,®® and a certificate authorizing a railroad to 
abandon a portion of its trackage does not author- 
ize or require its relocation.®* 

[§ 154] (2) Construction of Statutes. 
authorizing changes in the location of railroads are 
strictly construed,®® and if the authority is to change 


Statutes 


the location for certain causes or on certain condi- 


Hamilton v. Toronto, etc., R. Co., su- 
pra. (3) The commission has no au- 
thority to authorize a railroad to al- 
ter, retrospectively, the location plan 
of its road, by permitting it to file, as 
of a prior date, a plan showing its 
location as actually constructed, dif- 
fering from the plan filed preceding 
construction. Chambers v. Canadian 
Pack Ri Co., 48° Can: S.C. 162, 11 Dom 
LR 669, 15 CanRCas 293, 4 WestWkly 
538. (4) The board has no power to 
order a change to a location different 
than that authorized by municipal by- 
laws and special act, but it may, in 
the public interest, change the align- 
ment to the benefit of the railway if 
it does not deviate from the author- 
ized location. Toronto, etc., R. Co. v. 
Hamilton, (Can.) 26 CanRCas 254. 
(5) The board may disregard a con- 
tract as to location and order such 
deviation as it may decide that the 
public interest and safety demand. 
Hamilton = wv: ‘Toronto; .ete!, oR.<.Cos, 
(Can.) 17 CanRCas 353. (6) In grant- 
ing an application for approval of the 
diversion of an existing railway the 
board may decline to adjudicate upon 
its seniority over a projected railway. 
Grand Trunk R. Co. v. Kitchener, 
(Can.) 26 CanRCas 317. (7) The com- 
mission may require removal of rail- 
road tracks at a railroad’s expense, 
and construction of a viaduct partly 
atits expense. Matter of Public Serv. 
Commn., 177 App. Div. 444, 164 NYS 


310 [aff sub nom. Matter of New 


York Cent. R. Co., 222 N. Y. 541 mem, 
118 NE 1070 mem]. (8) The commis- 
sion cannot require relocation of 
tracks at an increased grade impair- 
ing the effective operation of a rail- 
road notwithstanding maintenance or 
the reduced grade would adversely 
affect the owners of contiguous prop- 
erty. West v. Philadelphia, etc., R 
Co., (Md.) 141 A 509; Port Deposit v. 
State Public Serv. Commn., 155 Md. 
124, 141 A 517. 

61. Vail v. Morris, etce., R. Co., 21 
N. J. L. 189; Matter of Riverhead, 
etc. R. Co., 36 App. Div. 514, 55 NYS 
oo. i) 

fa] Thus (1) under the New Jer- 
sey statute requiring that a change 
of location must be first approved 
by a suitable inspector, the certifi- 
cate of whose appointment shall ac- 
company the return of the alteration 
and be recorded with the secretary 
of state, any variation of the location 
as. previously recorded is invalid if 
not accompanied by such certificate or 
recorded with the secretary of state. 
Vail v. Morris, etc., R. Co., 21 N. J. L. 
189. (2) Under the New York stat- 
ute the filing of a certificate of the 
proposed change with a survey anid 
map. thereof in the office of the county 
clerk is an essential condition pre- 
cedent which must be complied with. 
Matter of Riverhead, etc., R. Co., 36 
App. Div. 514, 55 NYS 938. . 


tions the right is limited accordingly.®® 
authorizing a railroad company after beginning the 
construction of its road to make all necessary chang- 
es in its course or direction does not authorize any 


A statute 


62. State v. Beaton, 190 Iowa 216, 
178 NW 1, 180 NW 166. 

{a] Individual owning railroad 
must adopt the course specified by 
statute in order to get a change in lo- 
cation. State v. Beaton, 190 Iowa 216, 
178 NW 1, 180 NW 166. , 

63. Ga.—Chattanooga, ete., R. Co. 
v. Warthen, 98 Ga. 599, 25 SE 988. 

Mo.—North Missouri R. Co. v. Lack- 


ne cy Pe 515. 
. ¥.—Erie R. Co. vi Steward, 176 
N. Y. 172, 63 NE 118. ; 

N. C.—Dewey v. Atlantic Coast Line 


R. Co., 142 N. C. 392, 55 SH 292. 
Ont.—Re Toronto, 28 Ont. L. 180. 
[a] Application of - statute.—A 

statute prohibiting changes in rail- 

road routes in cities except with the 
sanction of a two-thirds vote of the 
aldermen applies only where the rail- 
road company of its own volition con- 
templates a change of route, and not 
where the change is required by order 
of the corporation commission acting 
within its legislative authority. Dew- 

ey v. Atlantic Coast Line R. Co., 142 

N. C. 392, 55 SE 292. 

64. Illig v. Chartiers Southern R. 
Co., 268 Pa. 467, 112 A 116. 

65. USCA tit 49 § 1 (18)—(22). 

66. Hudson River Regulating Dist. 
v. Fonda, etc., R. Co., 127 Misc. 866, 
217 NYS 781 [aff 223 App. Div. 358, 
228 NYS 686 (mod on other grounds 
249 N. Y. 445, 164 NE 541)]. 

Jurisdiction and powers of inter- 
state commerce commission see Com- 
merce §§ 176-206. 

67. U. S. Feldspar Corp. v. U. S., 
38 F. (2d) 91. 

[a] Court cannot require reloca- 
tion or forbid the board of the Hudson 
River regulating district to flood 
tracks which it held by condemnation 
without condition. Uv. . Feldspar 
Corp. ivi Ue (SH3'8 Waa yore 

68. “Brown vy. Atlantic, ete., R. Co., 
126 Ga. 248, 55 SE 24; Moorhead v. 
Little Miami R. Co., 17 Oh. 340; Prov- 
idence, etc., R. Covs) Pet e177 Re 1. 324, 
21 A 965. 

[a] Statutes construed as not au- 
thorizing a change in location of:a 
road after it has been constructed. 
Brown v. Atlantic, ete., R. Co., 126 Ga. 
248, 55 SE 24; Little Miami R. Co. v. 
Naylor, 2 Oh. St. 235, 59 AmD 667: 
Moorhead v. Little Miami R. Co., 17 
Oh. 340. 

69. Works v. Junction R. Co., 30 
F. Cas. No. 18,046, 5 McLean 425; 
Brown v. Atlantic, ete., R. Co., 126 Ga. 
248, 55 SE 24; Moorhead v. Little 
Miami R. Co., 17 Oh. 340; Jeff Bland 
Lumber, etc., Co. v. State R. Commn., 
(Tex. Civ. A.) 203 SW 402. 

[a] Thus change of location which 
would lengthen the line and increase 
the grade is unauthorized where the 
statute allows it to shorten the line 
or reduce the grade. Jeff Bland Lum-. 
ber, etc., Co. v. State R. Commn., (Tex 
Civ. A.) 203 SW 402. 
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change after the road is completed,’° nor will a mere 
prohibition against making any change of location 
within a town or city after the road has been con- 
structed impliedly authorize a change of location 
after construction at points outside of a town or 
city;74 but: where a railroad company is author- 
ized to change the route of the road it seems that 
such change may be made at any time before con- 
struction,’? and a change of location may be made 
after the road is constructed under an authority to 
change the location of and “reconstruct” the road,** 
or to acquire such lands as the company might find 
necessary for the site of the road “or to vary the 
plans thereof ;”7* and where a railroad company is 
authorized to change the location after construction 
a limitation upon the time for the completion of the 
construction of the road applies only to the original 
construction and will not prevent a relocation.’® 
Where a change of location is authorized on account 
of difficulty of construction, it may be made after 
the road has been partly constructed at any time 
before its construction is complete at the place where 
the change is made,*® but not after the road is final- 
ly completed.** A provision that the relocation 
shall not depart from the original line of road be- 
tween the termini means the original termini of the 
road and not two points on the line between which 
there is a relocation of the track.*® 

[§ 155] (3) On Application of Landowner. In 
New York the statute requires a railroad company to 
make and file a map or profile of the proposed loca- 
tion of its road and give notice thereof to every occu- 


70. State v. Mobile, etc., R. Co., 86 
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pant of land through which the route passes ;‘° and 
within fifteen days after such notice any owner or 
occupant of such lands aggrieved by the proposed 
location may apply to a justice of the supreme court 
for the appointment of commissioners to examine 
the route proposed by the railroad company and the 
substitute therefor suggested by the petitioner.*° 
No person can make the application except one whose 
lands have not been acquired by the railroad com- 
pany and after the service on him of the notice pro- 
vided for,’ and the court cannot appoint the com- 
mission until the fifteen days allowed for the filing 
of such petitions has elapsed,’? and all persons enti- 
tled to notice of the application have been served.** 
The justice to whom the application is made cannot 
pass upon the merits of the case but merely appoint 
the commission,®* one of whom must be a civil engi- 
neer.*®> All owners and occupants of land to be af- 
fected by the proposed location, as well as the rail- 
road company, are entitled to notice of the proceed- 
ings and an opportunity to be heard.8® It is the duty 
of the commissioners to examine the proposed route, 
and to affirm or alter it as may be consistent with 
the just rights of all the parties and the public.*’ 
And they ean only adopt the route proposed by the 
railroad company or the substitute proposed by the 
objecting party, and cannot reject both and select 
a different. route.® However, they are not limited 
to a consideration of that part of the route within 
the bounds of the land of the party procuring their 
appointment,®® but must examine the entire route 
intended to be adopted in the county,®® and in mak- 


Miss. 172, 38 S 732, 122 AmSR 277. 

71. Brown v. Atlantic, ete, R. Co., 
126 Ga. 248, 55 SH 24. 

72. North Missouri R. Co. v. Lack- 
land, 25 Mo. 515. 

[a] Change may be made after in- 
stituting condemnation proceedings 
and before a final judgment therein. 
North Missouri R. Co. v. Lackland, 
PASS IM Koh i533 yy 

[b] In Massachusetts, under a 
statute providing that any railroad 
company, “after having taken land” 
for any portion of the road, may vary 
the direction provided it does not lo- 
cate any part thereof ‘‘without the 
limits prescribed by their act of in- 
corporation,” the company may at any 
time within the time limited for the 
completion of the road file a new loca- 
tion, which location need not be with- 
in the limits of the land previously 
taken, but may be upon any route 
which the company was originally au- 
thorized to adopt between the desig- 
nated termini. Boston, ete., R. Corp. 
y. Midland R. Co., 1 Gray 340. 

73. Hewett v. St. Paul, etc., R. Co., 
35 Minn. 226, 28 NW 255. 

Ex p. South Carolina R. Co., 31 
S.@.2b43'4. 

75. Hewett v. St. Paul, ete., R. Co., 
35 Minn. 226, 28 NW 255. 

.76. Atkinson v. Marietta, iRe, 
@o:, 15-Oh. St. 21. 

77. Moorhead v. Little Miami R. 
Co., 17 Oh. 340. 

78. Bryan v. Louisville, ete. R. 
Co., 244 Fed. 650, 157 CCA 98 [writ of 
error dism and certiorari den 246 U.S. 
651 mem, 38 SCt 334 mem, 62 L. ed. 
921 mem]. 

79. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]; Matter of Niagara 
Falls Hydraulic Power, etc., Co., 68 
Hun 391, 23 NYS 31 [aff 143 N. Y.°669, 
39 NE 21]. 

[a] Provisions of statute are in- 
applicable to a tunnel road so that a 
written notice of filing a map and a 
profile of the route need not be given 
to the occupants of the land affected. 


etce., 


Hudson, ete., R. Co. v. Wendel, 193 N. 
Y. 166, 85 NE 1020. 

80. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]; Matter of Niagara 
Falls Hydraulic Power, etc., Co., 68 
Hun 391, 28 NYS 31 [aff 143-N. Y. 669, 
39 NE 21]; Norton v. Wallkill Valley 
Ri Co,, 6. BarbeGNe wns On 4a) Glow, 
Se [rev on other grounds 63 Barb. 
[a] Form of petition.—(1) The pe- 
tition for the appointment of commis- 
sioners must set out the objections of 
the petitioner to the route selected by 
the railroad company (Peo. v. Tubbs, 
59 Barb. 401 [aff 49 N. Y: 356]), (2) 
and must be accompanied with a map 
and profile of the route designated by 
the company and of the proposed al- 
teration thereof (Matter of Niagara 
Falls Hydraulic Power, ete., Co., 68 
Hun 391, 23 NYS 31 [aff 143 N. Y. 669, 
39 NE 21]). 

81. Peo. v. Tubbs, 59 Barb. 401 [aff 


49 N. Y. 356]. 

s2. In re Long Island R. Co., 45 
N. Y. 364. 

83. In re Long Island R. Co., su- 
pra; Peo. v. Lockport, etc., R. Co., 13 


Hun (N. Y.) 211. 
Notice to railroad company.— 
(1) Under the original statute of 1850 
it was*held that no notice to the rail- 
road company was necessary of the 
application to appoint commissioners 
but only of the subsequent proceed- 
ings before them (Matter of Hartman, 
9) TA DDPINS © IGNe Ye)ro124) G2 ye bit 
that a copy of the petition for the ap- 
pointment of commissioners should be 
served upon the company as a part of 
the notice of the hearing (Peo. v. 
Tubbs, 59 Barb. 401 [aff 49 N. Y. 506]); 
(3) but under the statute as since 
amended a notice to the company of 
the application for the appointment of 
commissioners is required (Matter of 
Niagara Falls Hydraulic Power, etc., 
Gor 863 selun eso 23 NSS ls Pare eas 
N. Y. 669, 39 NE 21]; Norton v. Wall- 
AD, Valley. RR. Co:;,63° Barb. (CN. Y.) 
aly 

{b] Service of notice.—The statu- 


tory notice on an application for a 
change of the proposed route of a rail- 
road must be personally served. Peo. 
v. Lockport, etc., R. Co., 13 Hun (N. 
Nee calc 

84. Norton v. Wallkill Valley R. 
Co., 61 Barb. (N. Y.) 476, 42 HowPr 
ae [rev on other grounds 63 Barb. 


85. Matter of Niagara Falls Hy- 
draulic Power, etc., Co., 68 Hun 391, 
23 NYS 31 [aff 143 N. Y. 669, 39 NE 
21]; Norton v. Wallkill Valley R. Co., 
61 Barb. (N. Y.) 476, 42 HowPr 228 
[rev on other grounds 63 Barb. 77]. 

[a] No change can be made with- 
out the concurrence of the civil engi- 
neer. In re Liake-Shore, ete), RY Coy 
89 N. Y. 442¢ 

86. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]; In re Long Island R. 
Co., 45 N. Y. 364; Norton v. Wallkill 
Valley Ro Cow Gar barb. N= syeveniide 

[a] Lands affectedicWhere the 
center line of the railroad as proposed 
to be changed will pass within twelve 
feet of the land of a certain owner and 
within twenty feet of his dwelling 
house, he is a person affected by the 


‘| proposed alteration and is entitled to 


notice and an opportunity to be heard. 
Norton v. Wallkill Valley R. Co., 63 
Barbs CNM): Wale 

87. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]. 

88. Matter of Niagara Falls Hy- 
draulic Power, etc., Co., 68 Hun 391, 
peers 31 [aff 143 N. Y. 669, 39 NE 
[a] Affirmation of route on condi- 
tion that railroad company should 
narrow the right of way from four 
rods to twenty feet is not a violation 
of the statute. Matter of Niagara 
Falls Hydraulic Power, etc., Co., 68 
Hun 391) 285 NWS) si) [atiel4sNw wy. 
669 mem, 39 NE 21 mem]. 

89. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]; In re Long Island R. 
Co., 45 N. Y. 364. 

90. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]; In re Long Island R. 
Co., 45 N. Y. 364. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing an alteration they must do it in such a manner 
as to preserve the continuity of the line.®t The stat- 
ute contemplates that one commission shall hear 
and determine all objections to the proposed loca- 
tion within the county;°? but if the appointment of 
the first commission was premature and unauthorized 
and its proceedings void, a second commission may 
be appointed.®® The determination of the commis- 
sioners may be based upon a personal examination 
of the route and of the adjacent property as well as 
upon testimony given before them.®* On appeal 
from the decision of the commissioners, the appel- 
late court can consider only questions of law,®® and 
cannot substitute its judgment for that of the com- 
mission as to the merits of the proposed routes ;°° 
and if errors of law have been committed, all that 
the appellate court can do is to send back the re- 
port.?* If it appears that the commissioners have 
gone beyond the scope of their powers their decision 
will be set aside.°8 

[§ 156] b. Termini.°® Where a railroad company 
_has once selected and made valid location of its ter- 
mini, it cannot change the location without legisla- 
tive authority,t and an authority to change the loca- 
tion of the route of the road applies only to the route 
between the termini and does not authorize a change 
of the termini;? but a railroad company on con- 
structing its road to or into a place named as a ter- 
minus may temporarily use a particular point as a 
terminal without losing the right to establish its 
permanent terminal at a different point within such 
place.? If the location of the termini is fixed in the 


-91. Peo. v. Tubbs, 49 N. Y. 356 [aff 
59 Barb. 401]. - 
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' sible.+® 


the remainder of the line may change 
the other terminus. 
R. Co. v. Union R. Co., 116 Tenn. 500, 
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articles of incorporation they cannot be changed by 
order of the public service commission.* However, 
a railroad charter may be amended so as to change 
the termini.®. If expressly authorized by statute to 
do so the company may change the location of its 
termini,® and a change within a particular place may 
be impliedly authorized by a statute providing for 
It has 
been held that terminal facilities within a city may 
be extended from time to time as the industrial ex- 
pansion of the city requires.® 

[§ 157] c. Division Points, Shops, Facilities, Etc. 
Railroads which have contracted for a valuable con- 
sideration to locate their division headquarters, ma- 
chine shops, roundhouses, ete., at a particular place 
cannot remove them to a different place.® Where 
two roads are merged necessitating the consolidation 
of two divisional points, a commission in determin- 
ing the place of location will consider the needs of 
the road.?° : ; 

[§ 158] d. Stations. A railroad company may, 
at least to the extent permitted by statute, change 
the location of its stations and depots,1+ and in the 
absence of statute the duty of maintaining or con- 
tinuing stations at particular places is governed 
largely by the same principles as relate to their orig- 
inal establishment and location.1* In. the reloca- 
tion of a station a railroad company is discharging 
a publie duty.t? It cannot consult merely its own 
convenience but must consider its duties to the pub- 
lic;14 the new site must be convenient and acces- 
The mere fact that a station has been main- 
of stations. Chicago, etc., R. Co. v. 


Peo., 222 Ill. 396, 78 NE-784; Mobile, 
ete:, R. Co. v. Reo.,; 13201115597 24 Nip) 


Memphis, etc., 


Long Island R. Co., 45 N. Y. 364;-Nor- 
ton v. Wallkill Valley R. Co., 63 Barb. 
(EN te ge) er Ore 
- 983. In re Long Island R. Co., 45 N. 
YW. 364. 

94. Peo. v. Tubbs, 49 N. Y. 356 
[aff 59 Barb. 401]. 

95. In re New York, etc., R. Co., 
99 N. Y.-388, 2. NH’. 35; 
Shore, etc., R. Co., 89 N. Y. 442; Mat- 
ter of Niagara Falls Hydraulic Power, 
ete., Co., 68 Hun 391, 23 NYS 31 [aff 
143 N. Y. 669 mem, 39 NE 21 mem]. 

96. Matter of Niagara Falls Hy- 
draulic Power, etc., Co., 68 Hun 391, 


23 NYS) 31\[aff.143) N.Y. 669, 39 NE 
21). : 

97. In re Lake Shore, etc., R. Co., 
89 N. Y. 442. 


98. Peo. -v. Tubbs, 59 Barb. 401 
[aff 49 N. Y. 356]. é 

99. Extension of road beyond orig- 
inal termini see supra § 131. : 

1. Chicago, etc., R. Co. v. Chicago 
Mechanics’ Inst., 239 Ill. 197, 87 NE 
933; -Peo. v. Louisville, etc., R. Co., 
120 Ill. 48, 10 NE 657; State v. North- 
ern Pac. R. Co., 89 Minn. 363, 95 NW 
297; Atty.-Gen. v. West Wisconsin 
R. Co., 36 Wis. 466. ‘ \ 

2. Atty.-Gen. v. West Wisconsin 
Re Coes supra: 

3. Colorado Eastern R. Co. v. 
Union Pac. R. Co., 41 Fed. 298; Geor- 
gia Cent. R. Co. v. Union Springs, etc., 


eke Coumsl4 4c Alaia 689,-2:39. SIV4735 2 
LRANS 144. ; t 
4 Peo. v. Second Dist. Public 


Serv. Commn., 227 N. Y. 248, 125 NE 
8. . 
ae Anderson v. Railroad Co., 91 
Tenn. 44, 17 SW 803. , 
6. Memphis, etc., R. Co. v. Union 
R. Co., 116 Tenn. 500, 95 SW 1019. 
[a] Thus, under an authority to 
“change either terminus of its line of 
railroad at any time before the final 
location of the same,’ a company 
which having started at one termi- 
nus and located and acquired the 
right of way for a part of its line 
but which has in no manner located 


In re Lake] 


95 SW 1019. 

7 State v. St. Louis, etc., R. Co., 
3 Mo. A 180; Dewey v. Atlantic Coast 
Line R. Co., 142 N. C. 392, 55 SE 292. 

8. Oregon-Washington R., etc., Co. 
v. Spokane, ete., R. Co., 83 Or. 528, 
163 P 600, 989; Western Pennsylvania 
R. Cous App, 99 Baset55. 

9. Tyler v. St. Louis Southwestern 
R. Co., 99 Tex. 491, 91.SW.1, 13 Ann 
Cas 911 (statutory); Houston, etc., 
R. Co. v. Ennis, ex, Civ. A.) 201 SW 
256 [certiorari den 252 U. S. 583 mem, 
40 SCt 393 mem, 64 L. ed. 728 mem, 
and writ of error dism 256 U. S. 684 
mem, 41 SCt 622 mem, 56 L. ed. 1171 
mem]. 

[a] Decree enjoining removal of 
division headquarters from town: (1) 
Is not erroneous, even though it en- 
join removal of superintendent, train 
dispatchers, ete. Houston, etc, R. 
Co. V., Ennis, (Tex... Civs*A.) 201 Siw 
256 [certiorari den 252 U. S. 583 mem, 
40 SCt 393 mem, 64 L. ed. 728 mem, 
and writ of error dism 256 U. S. 684 
mem, 41 SCt 622 mem, 56 L.*ed. 1171 


mem]. (2) Held not erroneous as 
uncertain or indefinite. Houston, 
etc., R. Co. v. Ennis, supra. (3) Held 


not erroneous as prescribing com- 
pany’s train schedules, etc. Houston, 
etc., R. Co. v. Ennis, supra. ‘ 

10. Canadian Nat. R. Cos. v. Jas- 
(Can.) 28 CanRCas 135. 

Lis Chicago, etes, Ri pCotev.  (Peo:, 
222 Ill. 396, 78 NE 784; Mobile, etc., 
R. Co. v. Peo., 132 Ill. 559, 24 NE 643, 
22 AmSR 556; Beatty v. Louisville, 
etc., R. Co., 176 Ky. 100, 195 SW 487, 
Louisville, ete., R. Co. v. Callahan, 143 
Ky. 517, 136 SW 1018, 34 LRANS 412; 
San Antonio, ete, R. Co. v. Mosel, 
(Tex. Civ. A.) 180 SW 1138. 

[a] Power to locate stations is a 
continuing one. Chicago, etc. R. 
WOW Nie CO. eae wea 396s al SHEN By 97,8455 
Mobile, etc., R. Co. v. Peo., 132 Ml. 
559, 24 NE 643, 22 AmSR 556. : 

[b] ' Rule as to change in location 
of route does not apply to the power 
of locating and changing the location 


643,:22 AmSR 556. 

[c] Public policy.—A legislative 
enactment is the supreme declaration 
of the public policy, and a railway 
company’s right to change a station 
under such provisions is paramount to 
resulting inconveniences. Beatty v. 
Louisville, ete., R. Co., 176 Ky. 100, 
195 SW 487. 

[d] Change of location of depot 
site within town or city may be made 
if the public good is promoted there- 


by. San Antonio, ete, R.. Co. v: 
Mosel, (Tex. Civ. A.) 180 SW 1138. 
[e] Statute prohibiting change, 


after location of depot has been desig- 
nated, relates to the construction of 
new railroads and does not prevent a 
etcs| UA REWCOseINe 

(Tex. Civ. A.) 180 SW_1138. 
12. Chicago, etc., R. Co. v. Peo., 222 
Ill. 396, 78 NE 784; Mobile, ete., R: 
Co. v. Peo., 132 Ill. 559,24 NE 643, 
22° AmSR 556; Chicago, etc., R. Co. 
v. State, 74 Nebr. 77, 103 NW 1087; 
Northern Pac. R. Co. v. Washington 
Terr., 142, U.S. 492, 12 SCt 283, 35 Ll. 
Sy ainega [rév a3 (Wash. sb.) 3033 ee 


[a] Company cannot be compelled 
to maintain or continue a station at 
a point where the welfare of the com- 
pany and of the community in general 
require that it Should be changed to 
some other point. Mobile, etc., R. Co. 


v. Peo.,. 132 Dll. 559, 24. NE 643, 22 
AmSR 556. 
13... Southern R. Co, vy. Com.,, 128 


Va. L76, 105: SH! 65. 

14. State v. Northern Pac. R. Co., 
90 Minn. 277, 96 NW 81 (holding that, 
if the company has established and 
maintained a station at a place where 
there is a proper demand for one, it 
should not be permitted to abandon it 
or so change its location as to deprive 
the public at the old location of prop- 
er accommodations). / 

15. Southern R. Co. v, Com., 128 
Va. 176, 105 SE 65. 

[a] Public and railway company 
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tained at a particular place will not prevent a change 
of location,*® and a change may be made if it is 
done in good faith with due regard to the interests 
of both the company and the public, and the new lo- 
cation furnishes proper accommodation to the pub- 
lic.17 In such eases, where no improper motive or 
abuse of discretion is shown, the courts will not 
attempt to intefere with its exercise,1*® and although 
it appears that the original change of location was 
improper, the court will not require the reéstablish- 
ment of a station at its original location after condi- 
tions have so changed that the general public is bet- 
ter accommodated by the new location and the con- 
ditions do not warrant the maintenance of a station 
at both places.t1® Where the company is restrained 
from abandoning its old route through a town and 
the relocation of its depot at the old site necessarily 
follows, it cannot be restrained from making such 
change.*° The right to change the location of a sta- 
tion in a particular case cannot be controlled or pre- 
vented by contract,?! or by the fact that private citi- 
zens in the expectation of the continuance of a sta- 
tion at a particular place have made donations of land 
or money to the railroad ecompany,?? or purchased 
property or established business enterprises in the 
vicinity of the original loecation.?* In some juris- 
dictions power has been conferred upon boards or 
commissions to direct, authorize, or prevent the relo- 
cation of a station or depot,?* and in determining 
whether a new depot shall be built or alterations 


are alike concerned that in the relo- | Louisville R. Co., 176 Ky. 100,195 SW) etc., R. Co., 142 Minn. 169, 171 NW 

cation of a station the site selected | 487 [quot Cyc]; St. Louis, ete., R. Co. | 312. 

shall not _be inconvenient. Southern | v. State, 31 Okl. 509, 122 P 217; Mor- [b] Hazards considered.—(1) Fire 

R. Co. v. Com., 128 Va. 176,105 SE 65. [ris v. Pennsylvania R. Co., 15 Pa.|hazard. St. James Commercial Club 
16. Chicago, etc., R. Co. v. Peo., 222 | Dist. 857. v. Chicago, etc., R. Co., 142 Minn. 169, 

Ul. 396, 78 NE 784. 24. Ark.—St. Louis, etc., R. Co: v.{172 NW °312. (2) Obstruction of 


Live Chicago, etc., R. Co. v. Peo., 
supra; Mobile, etc., R. Co. v. Peo., 
J32 Ill. 559, 24 NE 648, 22 AmSR 556: 
State v. Des Moines, ete.. R. Co., 87 
Iowa 644, 54 NW 461; State v. Ala-|54 S 459. 
bama, etc., R. Co., 68 Miss. 653, 9 S 
469. Comrs., 

[a] Equality in convenience and 
facilities at the new location is not 


LRA1915D 91. 
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Bellamy, 113 Ark. 384, 169 SW 322, 


Fla.—College Arms Hotel Co. v. At- 
lantic Coast Line R. Co., 61 Fla. 550, 


Mass.—Cunningham  v. 
158 Mass. 
Fe Ger. v. Hastern R. Co., 137 Mass. 


made in an old one the commission ean consider the 
dangers which exist in the present location of the 
old depot.2® Statutory provisions prohibiting the 
abandonment of a station without legislative author- 
ity and permitting a change of location with the per- 
mission of the railroad commissioners and the mu- 
nicipal authorities of the place where the station is 
located are not necessarily conflicting.2® <A railroad 
company cannot, when compelled to remove a depot 
erected on land dedicated to a public street, recover 
for the value thereof.?” 

[§ 159] e. Stock Pens. An order of the commis- 
sion requiring a railroad company to relocate its 
stock pens is appealable,?* and'on appeal is presumed 
to be just and reasonable.” 

[§ 160] 2, Abandonment 
General. In the absence of any statutory provision 
on the subject the question as to whether a railroad 
company has abandoned a particular location is 
largely one of intention,?! and in the absence of 
other facts showing such intention a mere lapse of 
time without constructing a railroad upon the loca- 
tion adopted will not constitute an abandonment 
thereof.2?. A railroad company authorized to con- 
struct a single road cannot have more than one loca- 
tion in full force at the same time;** so if a com- 
pany which has adopted one location’ subsequently 
adopts another it thereby abandons the former ;?* 
and if a railroad company is given an alternative 
right to construct a single railroad upon one of sev- 


view of approaching trains so as to 
render a crossing dangerous. St. 
James Commercial Club v. Chicago, 


etc., R. Co., supra. 
26. Cunningham v. Railroad 
Railroad oor ey 158 Mass. 104, 32 NE 959. 
104, 32 NE 959; Galveston, etc., R. Co. v. Eagle 


Pang, (Tex. Civ. A.) 249 SW 268 [rev 
on other grounds (Commn. A.) 260 S 


necessarily essential in order to jus- Ss. D—Emery v. Chicago, etce., R. | W 

tify a change of location. Reason-|Co., 39 S. D. 334, 164.NW 108. 28. St. Louis, etc., R. Co. v. Miller, 
ableness and not equality is the prop- io, etc., R. Co. v.} 31 Okl. 801, 123 P 1047. 

er test. Chicago, etc., R. Co. v. Peo.,| State R. Commn., (Civ. A.) 275 SW 29. St. Louis, etc., R. Co. v. Miller, 
222 Ill. 396, 78 NE 784. 261; Mosel v. San Antonio, etc., R. | Supra. ‘ 


18. ‘Chicago; ete., R. Co. v. Peo., 
222 Ill. 396, 78 NE 784; State v. Des 


o., (Civ. A.) 249 SW 893. 30. 
Va.—Southern R. Co. v. Com., 128 


Cross references: 
Abandonment of operation of road or 


[§§ 158-160 


\ 
% 
J 
’ 
: 
a 
q 


of Location®°—a, In 


Moines, ete., R. Co., 87 Iowa 644, 54 
NW 461; Chicago, ete., R. Co. v. State, 
74 Nebr. 77, 103 NW 1087; Morris v. 
Pennsylvania R. Co., 15 Pa. Dist. 857. 

[a] Agents at stations.—A rail- 
road company will not be required to 
continue the service of a station agent 
at an unincorporated village of only 
forty persons, where the business 
does not justify the expense and the 
stoppage of trains is not discontinued, 
and there are other regular stations 
within a few miles of the place in 
question. Chicago, ete, R. Co. v. 
State, 74 Nebr. 77, 103 NW 1087. 

19. Northern Pac. R. Co. v. Wash- 
ington Terr., 142 U. S. 492, 12 SCt 283, 
35 L. ed. 1092 {rev 3 Wash. T. 3038, 13 
P 604}; Mosel v. San Antonio, ete., 
R. Co., (Tex. Civ. A.) 249 SW 893. 

29. Cooper v. Mobile, etc., R. Co., 
94 Miss. 413, 48 S 832. 

21. ‘Chicago, etc., R. Co. v. Peo., 
222 Ill. 396, 78 NE 784; Mobile, etc., 
R. Co. v. Peo., 132 Ill. 559, 24 NE 643, 
22 AmSR 556; -San Antonio, etc., R. 
Co. v. State R. Commn., (Tex. Civ. A.) 
275 SW 261. 

22. College Arms Hotel Co. v. At- 
lantic Coast Line R. Co., 61 Fla. 550, 
54 S 459; Mobile, etc., R. Co. v. Peo., 
132 Ill. 559, 24 NE an 22 rete! 556. 

23. Chieago, etc., Co Peo., 
222 Till. 396, 78° Nia 784: Beatty We 


Va. 176, 105 SE 65. 


{a] Order for relocation of depot | 


held proper (1) where the location 
of the depot was such as seriously to 
inconvenience, discommode, and other- 
wise offend patrons of the railway 
company and there was a public de- 
mand for its removal (Emery v. Chi- 
cago, etc., R. Co., 39 S. D. 334, 164 NW 
108), (2) although the expense of es- 
tablishing the station at the new 
point was greater than that of re- 
building it is the old location. (St. 
Louis, ete., “Ris Co, “vv.  Bellamy,-93 
Ark. 384, 169 SW 322, LRA1915D 91). 

[b] Petition for retocation: (1) 
Is necessary to give the cones 
jurisdiction. St. Louis, etc., R. Co 
Bellamy, 113 Ark. 384, 169 Sw 300, 
LRA1915D 9121 C2) Néed not desig- 
nate the precise point where the depot 
is to be located, and if it is designated 
the commissioners are not limited 
thereto. St. Louis, ete, R. Cow vy. 
Bellamy, supra. 

Necessity that order be reasonable 
see supra § 142 

25. St. James Commercial Club Vv. 
Chicago, ete., R. Co., 142 Minn. 169, 
171 NW 312. 

[a] It is assumed that a new sta- 
tion will be located so that known 
hazards~ will be eliminated. St. 
James Commercial Club v. Chicago, 


ae oe thereof see infra §§ 882— 


Loss, abandonment, or forfeiture of 
right of way or other interests in 
lands see infra §§ 281-301. 

31. Townsend v. Michigan Cent. R. 
Co., 101 Fed. 757, 42 CCA 570; Stan- 
nard v. Aurora, etc., R. Co., 220 Ill. 
469, 77 NE 254; Cleveland, etc., R. 
Co. v. Ward, 23 Oh. Cir. Ct..N. S. 465. 

32. Townsend v. Michigan Cent. R. 

Co., 101 Fed. 757, 42 CCA 570; Stan- 

nard v. Aurora, ete., R. Co., 220. Ill. 

469, 77 NE 254; Kansas City, etc.; Re 

Co. v. Kansas ‘City, ete R. ‘Co. 0429 

Mo. 62, 31 SW 451; Pittsburgh, etce., 

Ri,Cow: Pittsburgh, etexr RR: Co., 159 

Pathos lino eA EL Oe 
[a] Failure to keep line staked 

after the survey and to begin con- 

struction for five years is not suffi- 
cient to establish an abandonment of 
the location Pittsburgh, ete, R. Co 

Vv. ae ey etc., Ry Co., 159 Pa. 

331,028) Av ns 
33. Hagnee v. Pennsylvania, 

R. Co., 154 Pa. 475, 25 A 1082 
34. Hagner v. Pennsylvania, etc., 

R. Co., supra; Stacey v. Vermont 

Cent. R. Co., 27 Vt. 39. But see Cleve- 

land, ete., R. Co. v. Ward, 23 Oh. Cir. 

Ct. N. S. 465 (holding former location 

not abandoned, it being intended for 

use as switch and sidetracks). 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 160-161] 


eral speeified routes its adoption of one constitutes 
A railroad com- 
pany incorporated to construct a road between cer- . 
tain points has no right to abandon a portion of the 
chartered route and construct only the remainder,?® 
nor in the absence of statutory authority can a rail- 
road company after constructing its road upon a 
particular location abandon it and reconstruct the 
If authorized by statute to do 
so it may abandon a portion of its road after it has 
been constructed,?* provided it complies with any 
conditions imposed by the statute.?® 

No general rule of law ap- 
plicable to all cases can be laid down as to what 
change of station will constitute an abandonment or 
a relocation, but the decision in each case must: rest 
It is not an abandonment 


an abandonment of the others.?® 


road upon another.*®* 


[§ 161] b. Stations. 


upon the facts thereof.?® 


35. Louisville, ete, R. Co. _ v. 
paw ilte Citys TR. 1Go.,; <2" Duvet CKy.) 
fal Railroad company cannot en- 


join another company from _ subse- 
quently adopting and constructing a 
railroad upon one of the routes aban- 
doned or claim compensation for 
such use. Louisville, ete., R. Co. v. 
ot City Ri"Co.,-2) Dav. (Ky) 

86. Kansas City Interurban R. Co. 
v. Davis. 197 Mo. 669, 95 SW 881, 114 
AmSR 790; Dumvile v. Birkenhead. 
ete., Junction R. Co., 12. Beav. 444, 50 
Reprint 1130; Cohen y. Wilkinson, 12 
Beav. 125, 138, 50 Reprint 1008, 1013. 

Remedies see infra a 163. 

87. Atlantic, etc., Co. v. Kirk- 
Tand, 129 Ga.-552,'59 Sn 220; Brown 
Vv. Atlantic, etes oh Cony 126 Ga. 248, 
55 SE 24; State v. Mobile. etc., R. Co.. 
86 Miss. 172, 88 S 732, 122 AmSR 277; 
Lusby v. Kansas City, etec., R. Co., 73 
Mo. 360, 19 S 239,.36 LRA: 510; Jeff 
Bland Lumber, etc., Co. v. State R. 
Commn., (Tex. Civ. A.) 203 SW 402; 
Wnid, ete., R. Co. v. State, (Tex. Civ. 
A.) 181 SW 498 [rev on other grounds 
108 Tex. 239, 191 SW 560]; State v. 
Sugarland R. Co., (Tex. Civ. A.) 163 
Sw 1047. See Wexler v. State, (Tex. 
Civ. A.) 241 SW 231 (holding that the 
statute did not prevent the removal 
of tracks of a railroad company sold 
under foreclosure suit because it had 
been organized under the general in- 
corporation statute for the organiza- 
tion of private corporations instead 
of under the Railroad Act). 

fa} Statutes prohibiting removal 
are but declaratory of the common 
Jaw. Enid, etc., R. Co. v. State, (Tex. 
Civ. A.) 181 SW 498 [rev .on other 
grounds 108 Tex. 239, 191 SW 560]. 

[b] Main track of a railroad does 
not lose its entity as such within a 
statute prohibiting its removal, be- 
eause of insolvency of the company. 
State v. Enid, etc., R. Co., 108 Tex. 
239, 191 SW 560 [rev (Civ. A.) 181 
Sw 498}. 

[ec] Removal occurs within the 
prohibition of the statute, if the track 
is removed from the constructed end 
of a railroad line to other counties 
to be used at the other end of the line 


or in construction of another rail- 
road. State vy. Enid, ete., R. Co., 108 
Tex. 239, 191 SW 560 [rev (Civ. A.) 
181 SW 498]. 

[ad] Railroad commission: (1) 


Has no power, without statutory au- 
thority therefor, to permit a railroad 
company to abandon and remove a 
part of its track which is being ov- 
erated. State v. Sugarland R. Co., 
(Tex. Civ. A.) 163 SW 1047. (2) Is 
not authorized under Vernon’s Sayles 
Civ. St. Annot. (1914) art 6504, to 
make an order granting a railroad 
company the right to enter a city over 
the tracks of another railway and 
abandon its own. Jeff Bland Lumber, 
ete,, Co. v. State R. Commn., (Tex. 
Civ. A.) 203 SW 402. 

Right to change location see supra 
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of a station to change its location from one point to 
another in the same vicinity,*? or to consolidate two 
stations in the same vicinity into one by relocating 
each at a single intermediate point, although the 
number of stations is thereby reduced,*? or to enter 
into a contract granting a terminal company tempo- 
rary possession of its grounds with a restoration 
clause in ease a contract for the building of a union 
station was not approved by the commission.*? 
some jurisdictions power has been conferred upon 
boards or commissions to direct, authorize, or pre- 


In 


vent the discontinuance or abandonment of an ex- 


isting station,** 


§ 153. 

38.. Northern R. Co. v. Manchester, 
ete, RCon66 N, BH 560, 381A) 17, 

[a] Delegation of legislative pow- 
er is not made by a statute authoriz- 
ing a railroad company to discontinue 
its road. Northern R. Co. v. Man- 
et etc., R. Co., 66 N. H: 560, 31 A 


cies Thus two railroad companies 
may be authorized to unite their roads 
and to discontinue such portions of 
either as are necessary by reason of 
the union. Northern R. Co. v. Man- 
Site etc. R.2Co.;. 66 Ne Ee 560, 31 
A 17%, 

39. Williams v. Sy oes RB. Cos 
116 Mich. 392, 74 NW 6 

{a] Conditions Serene eh) In 
Michigan the statute of 1891 provides 
that, upon the abandonment of a road 
or portion thereof, all parties who 
have contributed to the construction 
of the discontinued road shall be en- 
titled to have refunded the amount 
of their contribution with interest 
(In re Flint, ete., R. Co., 105 Mich. 289, 
63 NW 303: Flint, etc., R. Co. v. Rich, 
91 Mich. 293, 51 NW 1001); (2) and 
the statute not providing any method 
for ascertaining who are claimants 
and bringing them before the court, 
it is held that, while all claimants 


.are entitled to notice and opportunity 


to be heard, notice by nublication is 
sufficient and that claims must be 
seasonably presented for adjudication 


or be forever barred (Williams v. 
Flint, ete., R. Co., 116 Mich. 392, 74 
NW 641). 


Jurisdiction and powers of inter- 
state commerce commission see Com- 
merce §§ 176-206. 

40. Atty. Gen. v, Eastern R. Co., 

37 Mass. 45; Southern R. Co. v. Com., 
138 Va. 176, 105 SE 65. 

fa] Determining factors.—(1) The 
distance to which the station is re- 
moved, the number of patrons preju- 
dicially affected_by the removal, and 
the extent of their injury or damage. 
Southern R:' Co. v..Com., 128 Va.176, 
105 SE 65. (2) Removal to a con- 
siderable distance accompanied by de- 
cided inconveniences to a large pro- 
portion of a community using a sta- 
tion would be treated as an abandon- 
ment, while minor changes of loca- 
tion, removals to a short distance 
only, causing but slig‘ht inconvenience 
to a few persons and bringing on the 

vhole obvious and, decided advan- 
tages to the community and the rail- 
way company, would be treated as 


relocations. Southern R. Co. v. Com., 
supra. 
tb] Change of site in same com- 


munity is not in all cases a relocation. 
Southern R. Co. v. Com., 128 Va. 176, 
105 SE 65. “ 

41. Louisville, ete., R. Co. v. Cal- 
lahan, 143 Ky. 517, 136 SW 1018, 34 
LRANS 412; vy. Eastern 


R. Co., 137 Mass. 45; State v. Ala- 
Pane, ete., R. Co., 68 Miss. 653, 9 S 
469. 

42. Cunningham v. Railroad 


In some eases the statutes express- 


ly provide that a railroad company shall not abolish 
or abandon a station or one which has been main- 
tained for a certain length of time without the con- 
sent of the railroad commissioners,*® under which 


Comrs., 158 Mass. 194, 32 NE 959. 

43. Wheeling, etc., R. Co. v. Pitts- 
burgh, ete RR. Cown oo bs WC oo) 
Teertiorari den 280 U. S. 593 mem, 50 
SCt 40 mem]. 

44. State v. Chicago, ete., R. Co., 
19 Nebr. 476, 27 NW 434; Fritts v. 
Delaware, ete., R. Co., 75 N. J. Eq. 
384, 73 A 92; Southern R. Co. v. Com., 
128 Va. 176.°105 SE 65. 

{a] Written assent of commission 
is required for abandonment not con- 
nected with a change of location of 
the line. Southern R. Co. v. Com., 128 
Va. 176, 105 SE 65. 

[b] Necessity for action by rail- 
road commissioners.—The question 
must be submitted to the commission 
before it is presented to the court. 
State v. Chicago, ete., R. Co., 19 Nebr. 
476, 27 NW 434: Fritts v. Delaware, 
etc., R. Co., 75 N. J. Eq. 384, 73 A 92. 

[ec] Statutory provision as to the 
abandonment of a depot held to apply 
to the abandonment of service and 
not to give the commission jurisdic- 
tion over the abandonment of a sta- 
tion to secure new facilities in the 
same community. Pittsburgh, etr., 
R. Co. v. Publie Utilities Commn., 120 
Oh. St. 434, 166 NE 372. 

45. Conn.—State v. New | Haven, 
etc., Co., 41 Conn. 184; State v. New 
Haven, ete., Co., 37 Conn. eRe 

Ky. — Louisville, ete., R..Co; Cal- 
lahan, 143 Ky. 517, 136 SW 1018, 34 
LRANS 412. 

Mass.—Atty. Gen. v. Eastern R. Co., 
137 Mass. 45. 

Miss.—State v. Yazoo, ete., R. Co., 
87 Miss. 679, 40 S 263; State v. Mobile, 
etc., R. Co., 86 Miss. 172),.38°S 732; 122 
AmSR 277; State v. Alabama, etc., R. 
Co., 68 Miss. 653, 9 S 469. 

N. Y.—Pero. v_ Railroad Comrs., 158 
N. Y. 421, 53 NE 163. 

fa] Object of statute is to prevent 
railroad companies from arbitrarily 
changing their place of business on 
the road to the prejudice of those 
who, relying on the permanency of 
such places, Shape their business ac- 


cordingly. State v. New Haven, etc., 
Cog or Connw S23. 
{b] What constitutes station.— 


(1) The word “station,” as used in a 
statute forbidding a railroad company 
to abandon a station without the con- 
sent of the railroad commissioners, 
does not apply to a mere platform at 
which certain trains sometimes stop 
to take on or leave passengers, but 
at which no office or agent is kept or 
tickets sold and which is not treated 
by the company as a station or des- 
ignated as such upon its time-tahles 
or lists of stations. State v. New 
Haven, etc., Co., 41 Conn. 134. (2) A 
station is a place at which trains stop 
not merely for wood and water, but 
for the transaction of the ordinary 
business of the company, the receiv- 
ing and delivering of freight and 
passengers. State v. New Haven, etc., 
Co,; -387-Conn. (153: 

[ce] Changing site of a depot from 
one place to another in the same town 
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statutes the commissioners may authorize the diseon- 
tinuance of a station.4® If one station will furnish 
proper accommodation to the public, a company hav- 
ing two stations in the same place or near each other 
may discontinue the use of one of them.*7 In the 
determination of an application for permission to 
discontinue a station, the commissioners should dis- 
regard contracts as to the location and maintenance 
of stations.*8 So, also, on an application for per- 
mission to abandon a station the commissioners are 
only to determine the issue as to whether it shall be 
abandoned and cannot impose conditions.*® A peti- 
tion filed before a board or commission for an aban- 
donment of a station must be broad enough to jus- 
tify the relief sought,®® and the burden of proof is 
on the petitioner to show that it is entitled thereto.°* 

[§ 162] 8. Liability of Railroad Company. In 
some jurisdictions statutes provide for the payment 
of damages by a railroad to those injured by the 
removal of its tracks,®? but in the absence of statute 
no right to damages acerues;to a member of the pub- 
lic from such removal because of a change under leg- 
islative authority of the location of the road or a 
portion thereof, any injury sustained being damnum 
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absque injuria.°* However, if a railroad company 
has made an unauthorized change of location it is 


_ liable for a resulting injury to property caused by 


the new location, although such location does not 
actually touch plaintiff’s property,>* and where a 
railroad company in violation of its duty to furnish 
such a facility discontinues a private spur or siding, 
damages may be recovered therefor.®® A railroad 
company seeking to remove shop facilities and ter- 
minals which were located under a contract to main- 
tain them at that place forever must show by clear 
and satisfactory evidence that the public interest in 
the proper discharge of its duties demands it.°° If 
authority to change its route has been granted un- 
conditionally to a railroad it owes no duty to fill or 
bridge a cut on the abandoned location.®* ; 
[§ 163] 4. Remedies and Proceedings.®® A rail- 
road company may be restrained. by injunction®® or 
mandamus” from making an unauthorized reloca- 
tion or abandonment of its road, and any person who 
will sustain a special injury by such change which is 
of an irreparable character or cannot be adequately 
compensated in damages may maintain the suit.®? 
Where a location has been surveyed and adopted the 


is not abolishing it within the mean- 
ing of a statute prohibiting the aboli- 
tion or disuse of any depot when 
once established without the consent 
of the railroad commissioners. State 
v. Alabama, etc., R. Co., 68 Miss. 653, 
9 S 469. 

{d] Bight of lessor to abolish sta- 
tion established by lessee.—Where on 
the expiration of a railroad lease the 
property reverts to the lessor, the lat- 
ter is bound by the establishment -of 
a station made by the lessee and can- 
not abandon such station except as 
provided by the statute with the ap- 
proval of the railroad commissioners. 
State v. New Haven, etc., Co., 37 
Conn. 153. 


46. Peo. v. Railroad Comrs., 158 N. 


Y. 421, 538 NE 1638. 

47. Chicago, etc; R. Co. v. Peo., 
222 Ill. 396, 78 NE 784; Clayville Mfg. 
Co. v. Southern R. Co., 114 Va. 356, 76 
SE 942. 

[a] Discontinuance 
where two stations were nine tenths 
of a mile apart and were not neces- 
sary. Clayville Mfg. Co. v. Southern 
R. Co., 114 Va. 356, 76 SE 942. 

48. Peo. v. Railroad Comrs., 158 
N.Y. 421,°58 NE: 163. 

49. Chester v. Connecticut Valley 
R. Co., 41 Conn. 348. 

{a] Order not objectionable as 
conditional.— Where a’railroad com- 
pany applies for permission to aban- 
don two stations and establish a new 
station at an intermediate point. an 
order authorizing their abandonment 
when the new station is provided is 
not invalid as imposing a condition. 
State v. New Haven, etec., R. Co., 42 
Conn. 56 (holding that the provision 
as to the new. station, although 
termed in the order a ‘‘condition,” is 
merely a limitation’ as to the time 
when the order shall take effect). 

50. Chicago, etc., R. Co. v. Illinois 
Commerce Commn., 333 Ill. 215, 164 
NE 147. 

[a] Petition held insufficient.— 
Railroad’s petition to discontinue a 
station because service was being fur- 
nished at a loss held insufficient, 
where local receipts failed to show 
loss. Chicago, etc., R. Co. v. Illinois 
Commerce Commn., 333 Ill. 215, 164 
NE 147. 

51. Chicago, etc., R. Co. v. Illinois 
Commerce Commn., supra. 

52. See statutory provisions; and 
cases infra this note. 

[a] Measure of damages for the 
wrongful removal by a railway com- 
pany of a spur track adjacent to a 


held proper | 


coal and lumber yard is the addition- 
al cost of ‘handling and hauling com- 
modities from the freight yards of 
the company to the coal and lumber 
yard. Robinson v. Canadian North- 
ern R. Co., (Man.) 5 DomLR 716, 14 
CanRCas 281, 21 WestLR 916. 

[b] Time for payment.—Statute 
construed to require payment prior to 
removal if.tracks are to be relocated 
for a distance of a mile or more, but 
if for less than a mile it may be 
afterward. Cleveland, etce., R. Co. v. 
Cook, 85 Ind: A. 356, 151 NE 20. 

[ec] Appraisers may be appointed 
to determine damages sustained by 
the removal of tracks, although the 
party injured does not own the fee of 
land occupied by the railroad. Cleve- 
land, ete., R. Co. v. Cook, 85 Ind. A. 
356, 151 NE 20. 

53. U.S.—Bryan v. Louisville, etc., 
R. Co., 244 Fed. 650, 157 CCA 98 [writ 
of error dism and certiorari den 246 
U. S. 651 mem, 38 SCt 334 mem, 62 L. 
ed. 921 mem]. 

Mo.—Bryan v. Louisville, ete. R. 
Co., 292 Mo. 535, 238 SW 484. 

Mont.—Helena, etc., Smelting, ete., 
Co. v. Northern Pac. R. Co., 62 Mont. 
205, 204 P 370, 23 ALR 546. 

N. C.—Dewey v. Atlantic Coast 
line R. Co.,.142 Ni ©. 392) 55 SH 292: 

Pa.—Palmer v. Delaware, etc., R. 
Co., 277 Pa. 1, 120 A 668; Ridgway v. 
Philadelphia, etc., R. Co., 22 Pa. Dist. 


1339. 

[a] Railroad is not liable for: (1) 
Consequential damages. Palmer v. 
Delaware, etc,, R. Co., 277 Pa. 1, 120 
A668. (2) The depreciation in value 
of property which resulted from a 
change in the location of the railroad, 
necessitating the abandonment of a 
switch previously constructed. Palm- 
er v. Delaware, etc., R. Co., supra; 
Ridgeway v. Philadelphia, etc., R. Co., 
22 Pa. Dist. 739. 


{b] Mining company had no spe-| 


cial interest which would entitle it 
to damages for abandonment of a 
branch railroad by reason of the fact 
that it had constructed and main- 
tained a switch track at its own ex- 


pense, although the branch was con-} 


structed specially to serve such min- 
ing company. Helena, etc., Smelting, 
etc., Co. v. Northern Pac. R. Co., 62 
Mont. 205, 204 P 370, 23 ALR 546. 
Right of action in case of damage 
without injury in general see Actions 
§§$ 57-63. ; 2 
54. Little Miami R. Co. v. Naylor, 
J St. 23.5559" AMD 6 67. 
55. Canadian’ Northern R. Co. Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Robinson, [1911] A. ©. 739, 21 WestLR 
624 [dism app 43 Can. S. C. 387 (dism 
app 19 Man. 300)]. 

ta] Limitation of actions.—Limi- 


‘tation in Railway Act (1903) § 242 


is confined to damages or injury sus- 
tained by the construction or opera- 
tion of the railway, and does not ap- 
ply to injuries from the discontinu- 
ance of a private spur or siding. Cana- 
dian Northern R. Co. v.:' Robinson, 

[1911] A. €. 739, 21% WestLR 624 

[dism app 43 Can. S. C. 387 (dism 

app 19 Man. 300)]. 

56. Missouri, etc., R. Co. v. State, 
(Tex. Civ. A.) 275 SW 673 [certiorari 
granted 271 U. S. 653 mem, 46 SCt 
483 mem, 70 L. ed. 1134 mem]; Hous- 
ton, ‘ete:, Ri Cowne HnniswiChex Give 
A.) 201 SW 256 [certiorari den 252 
U. S. 583 mem, 40 SCt 393 mem, 64 
L. ed. 728 mem, and writ of error 
dism 256 U. S. 684 mem, 41 SCt 622 
mem, 56 L. ed. 1171 mem]. 

57. Alabama, etc.,,R. Co. v. Bran- 
don (Miss.) 14 S 488. 

[a] Liability not created by the 
maintenance of a bridge after change 
and recognizance by United States 
court of the propriety of bearing the 
expense of a bridge as a charge on 
the assets in the receiver’s hands. 
Alabama, etc., R. Co. v. Brandon, 
(Miss.) 14 S 488. 

58. Cross references: 

Application for change of location by 
a landowner and proceeding there- 
under see supra § 155. 

Specific performance of contracts for 
location of railroad company’s of- 
fices, machine shops, ete. see Spe- 
cific Performance [36 Cyc 586]. 

59. Brown v. Atlantic, ete., R. Co., 
12'6' Gai 248,155 SH 24: 

60. State v. Sugarland. R. Co., 
(Tex. Civ. A.) 1638 SW 1047; Rex v. 
Severn, etc., R. Co., 2 B. & Ald. 646, 
106 Reprint 501. 

[a] After completion of road man- 
damus is proper remedy to prevent 
its abandonment. State v. Sugar- 
fee RaGo. hex. ‘Cive MAS) ell Gos We 

[b]. Replacement of track wrong- 
fully taken up may be compelled by 
mandamus. Rex v. Severn, etc, R. 
Co.,.2 B. & Ald. 646, 106 Reprint 501. 

61, Atlantic, ete, WR Con van mark 
land, 129 Ga. 552, 59 SE 220; Brown 
v. Atlantic, etc., R. Co., 126 Ga. 248, 
55 SH 24; Leverett v. Middle Georgia, 
etc., R. Co., 96 Ga..385, 24 SH 154. 

[a] Citizens of town which was 
designated by the legislature as one 


toad 


he 


y § 163-164] 


question of abandonment can be raised only by the 
state and not by a rival company seeking to appropri- 
Where a company author- 
ized to construct a certain line of railroad resolves 
to abandon a portion of the authorized route and 
construct a road only upon the remainder, a land- 
owner may resist the condemnation of his land for 
such purpose,®* or if done by the directors without 
the consent of the stockholders the latter may sue 
to enjoin such action or the application of funds of 
the corporation to such purpose,** unless such stock- 
holders have lost their right to equitable relief by 
A railroad company which 
has put in a private siding under a contract for the 
payment of its cost cannot remove it because of a 
failure to receive the entire amount due.*¢ 
[§ 164] E. Conflicting Locations*7—1. In Gener- 
In the case of conflicting grants of a specific 
location to different companies, the prior grant will 
control;®® but if no specific route is granted to ei- 
ther of two companies, no right to any particular 


ate the same location.®? 


laches or acquiescence.°® 


al. 


of the objective points on the rail- 
‘road may enjoin a change of location 
which would sidetrack the town, al- 
though the company leaves a spur 
track leading thereto from the main 
line as relocated. Leverett v. Middle 
erepne as etc., R. Co., 96 Ga. 385, 24 SH 


on Pittsburgh, etce., Cor 4N% 
Pittsburgh, etc., R. Co., 1591 Pa. 331, 28 
PN 5% 

63. Kansas City Interurban R. Co. 
v. Davis, 197 Mo. 669, 95 SW 881, 114 
AmSR. 790. 


64. Logan v. Courtown, 13 Beav. 
22, 51 Reprint 9; Dumvile v. Birken- 
head, etce., Junction R. Co., 12 Beav. 


444, 50 Reprint 1130; Hodgson v. Pow- 
ers, 12 Beav. 392, 529, 50 Reprint 1111, 
1163; Cohen Vv. Wilkinson, 12 Beav. 
125, 138, 50 Reprint 1008, 1013; Gra- 
ham v. Birkenhead, 2 Hall & T. 450, 
47 Reprint 1760, 2 Macn. & G. 147, 48 
EngCh 146, 42 Reprint 57 [mod 12 
Beav. 460, 50 Reprint 1136]. 

[a] Discretion of court.—(1) If 
the work has been partly completed 
the court may properly refuse to in- 
terfere on the ground of acquiescence 
on the part of plaintiff. Graham v. 
Birkenhead, 2 Hall & T. 450, 47 Re- 
print 1760, 2 Macn. & G. 147, 48 EngCh 
146, 42 Reprint 57 [mod 12 Beav. 460, 
50 Reprint 1136]. (2) And where, 
on the hearing of an application for 
injunction to restrain the construc- 
tion of only a part of the road, it 
appeared that since the filing of ‘the 
bill the whole undertaking had been 
abandoned, the court, while of the 
opinion that if the case had remain- 
ed as it was at the time of filing the 
bill an injunction should have been 
granted, refused it on the ground that 
such relief was unnecessary by rea- 
son of the alteration in the existing 
circumstances. Logan v. Courtown, 
13 Beav. 22, 51 Reprint 9. 

65. Graham vy. Birkenhead, etc., R. 
Co., 2 Hall & T. 450, 47 Reprint 1760, 


2 Macn. & G. 146, 48 EngCh 146, 43 
Reprint 57. 
66. Smith v. Atlantic City 18 OOK, 


SWING te wlan, OS nal ORAS O UCe 

[a] Remedy of railroad company 
in an action on the contract for the 
balance of the unpaid price. Smith v. 
Atlantic City R. Co., 78 N. J. L. 708, 
TG) Aoi 9 lads 

67. Right to cross other railroads 
see infra §§ 317-320. 


68. Chesapeake, etc., Canal Co. v. 
Baltimore, ete. R. Co. 4 Gill & J. 
(Md.) 1; Morris, etc., R. Co. v. Blair, 


9 N.. J. Hq. 635. 

69. Morris, etc., 
supra. 

70, WU. S.—Denver, etc., R.) Co. v. 
Alling, 99 U. S. 463,'25 L. ed. 438; 
Atlanta, ete., R. Co. v. Southern R. 
Co., 131 Fed. 657, 66 CCA 601 [certio- 


Rm: (Co...v. »Blair; 


RAILROADS 


a location.®® 


rari den 195 U.S. 634 mem, 25 SCt 
791 mem, 49 L. ed. 354 mem]; Utah, 
etext, Cou-ve. Utah, ete: AReCon, 110 
Fed. 879; Sioux City; ete., R. Co. v. 
Chicago, ete. R. Co., 27,.Fed. (%70. 

Ill.— Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 Ill. 
194, 106 NE 818, AnnCas1916A 833. 

N. J.—Morris, etc., R. Co. v. Blair, 
OUNe di Ha 635: 

N. Y.—Rochester, ‘etc., R. Co. v: 
New York, etc., R. Co., 110 N. Y. 128, 
17 NE 680. 

N. C.—Fayetteville ‘St. R. Co. v. 
Aberdeen, ete., R. Co., 142 N. C. 423, 
55 SE 345. 

Or.—Pacific R., ete., Co. v. Astoria, 
ete, Ry Co.,253 Or 247,99) Pri 044: 

Pa.—Williamsport, ete., R. Co. v. 
Philadelphia, etc., R. Co., 141 Pa. 407, 
21 A 645, 12 LRA 220. 

Vt.—Barre R. Co. v. Montpelier, 
ete) Ro Co:, GIUVteeL Lt AS 92375 15 
AmSR 877, 4 LRA 785. 

W. Va. — Chesapeake, ete, Ro Conv. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

Wis.—Milwaukee Light, etc., Co. v. 
Milwaukee Northern R. Co., 132 Wis. 
$13,,,112 NW 663: 

[a] Extent of protection.—Protec- 
tion is against longitudinal construc- 
tion alone, and not against crossing 
rights. Pacific R., etc., Co. v. Astoria, 
ete., Ri Co., 53 Or. 247, 99 P 1044. 

[b] Time limit.—Prior right is not 
perpetual but must be exercised with- 
in a reasonable time. Pacific R., etc., 
Co. v. Astoria, etc., R. Co., 53 Or. 247, 
99 P 1044. 

[c] Evidence held sufficient to 
show a valid adoption of a railroad 
route by defendant’s grantor, which, 
being prior in time to complainant’s 
location, was prior in right. Golcon- 
da Northern R. Co. v. Gulf Lines Con- 
necting R. Co., 265 Ill. 194, 106 NE 
818, AnnCas1916A 833. 

Wil Morris, etc: 1. Co, Blair; 9 
N. J. Eq. 635; Milwaukee Light, etc., 
Co. v. Milwaukee Northern R. Co., 132 
Wis. 313, 112 NW 663. 

72. Atlanta, etc.,.R. Co. v. South- 
ern BR. Co., 131 Hed. 657, 66°CCA 601 
[certiorari den 195 U. S. 634 mem, 25 
Sct 791 mem, 49 L. ed. 354 mem]; 
Utah, ete., R. Co. v.. Utah, etc., R. Co., 
110 Fed. 879. 

"S° Ws.s,——Utah;, ete,, Ri /Co- 
Utah, ete., R. Co., 110 Fed. 879. 

Ill.—Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 
Tll. 194, 106° NE 818, AnnCas1916A 
833. 

N. C.—Fayetteville St. R. Co. v. 
Aberdeen R. Co., 142 N. C. 423, 55 SE 


Vv. 


345. 
Pa.—Pittsburgh, ete, R. Co. V. 
Pittsburgh, .ete), R:;Co.,. 159) Pa.-331, 


28 A155; Williamsport, etc., R. Co. v. 


[51 C.J.] 505 


route accrues to either until it has determined upon 
In such cases where the exact route 
is to be selected by the company, the prior right will 
attach to that company which first definitely locates 
its line,?° without regard to the dates of their re- 
spective charters,‘t or dates of entry upon the prop- 
erty or preliminary surveys or work of construc- 
tion;’* and in the absence of statutory regulations 
to the contrary, the first location belongs to the com- 
pany which first defines and marks out its route and 
adopts the same for its permanent location by au- 
thoritative corporate action." 
location for such purpose a mere preliminary survey: 
is not sufficient,** but there must be an adoption of 
a particular line or survey as a corporate act of the 
company itself;7° and if after such survey but be- 
fore its adoption another company surveys and 
adopts the same location, the latter company will 
acquire the prior right thereto."¢ 
requisites of a valid location as against another com- 
pany consist in a preliminary survey followed by its 


To constitute a valid 


Ordinarily the 


Philadelphia, etc., R. Co., 141 Pa. 407, 
21 A 645, 12 LRA 220. 


W. Va.—Chesapeake, etc., R. Co. v. 
RS Ea R.\ Co., “57 Ws Vail G4 50 


Wis.—Milwaukee Light, etc., Co. v. 
Milwaukee Northern R. Co., 132 Wis. 
313, 112 NW 663. 

74. Denver, etc., R. Co. v. Alling, 
99 U.S. 463, 25 L. ed. 438; Morris, 
etc., R.. Co: |v. Blair, 92N--J. nosoe os 
Williamsport, ete, R. Co. v. Phila- 
delphia, ete: R. Co., 141 Pa. 407% 217 
645, 12 LRA 220 

75. Otah, etc, R.,. Co... Utah ete. 
1S Oley Pal) lakeyel. euros Weidenfeld v. 
Sugar Run R. Cox 48 Fed. 615; Wil- 
liamsport, ete., R. Co. v. Philadelphia, 
ete. Ret Co., 1418 Pa 40% ate Ae edo, 
LRA 220% ‘Chesapeake, etc., TRY Co. v. 
Deepwater R.-Coi,, 25:1 .Wie Vann G4so O 
SE 890; Milwaukee Light, ete. Co. v. 
Milwaukee per noes BR. Co., 132° Wis: 
313, 112 NW 66 

[a] a bloe by improper author- 
ity.—Under a statute imposing upon 
the president and directors of a rail- 
road company the duty of locating its 
road, this duty cannot be delegated, 
and a location made by an executive 
committee is void as against a subse- 
quent location on the same ground 
made by the directors of another com- 
pany. Weidenfeld v. Sugar Run R. 
Co., 48 Fed. 615. 

[b] It is not essential to the loca- 
tion of the route by a railroad cor- 
poration that it secure deeds of the 
right of way or binding contracts for 
its purchase. Milwaukee Light, etce.,. 
Co. v. Milwaukee-Northern R. Co., 132 
Wis. 313, 112 NW 663; Milwaukee- 
Northern R. Co. Vv. Milwaukee Light, 
etc. Co., 132 Wis. 342, 112 NW 672. 

76. Utah, ete. R. Co. v. Utah, etc., 
R. Co., 110 Fed. 879; Morris, etc., RS 
Colhy: Blair, 9N. J. Eq. 635; Williams- 
port, ete., R. Co. v. Philadelphia, etc., 
Re Cos 141 Pa, 407, 21 A 645, 12 LRA 
220; Milwaukee Northern R. Co. v. 
Milwaukee Northern R. Co., 132 Wis. 
342, 112 NW 672; Milwaukee Light, 
etc., Co. v. Milwaukee: Northern R. 
Co., 132 Wis.°313;"112) NW 6638. But 
see Cumberland R. Co. v. Pine Moun- 
tain R. Co., 96 SW 199, 28 KyL 574 
(holding that a company which has 
begun at the end of its line and is 
proceeding with its survey and ac- 
quiring by purchase and condemna- 
tion the land along the route sur- 
veyed, although without any express 
action on the part of its directors 
affirming the same, has a prior right 
to the location as against another 
company which with notice of what 
has been done starts at an interme- 
diate point and makes a survey along 
the same route and adopts it by ac- 
tion of its directors). 


506. for Ge] 
adoption by corporate action of the railroad com- 
pany.?7 Mere mental seleetion or intention by offi- 
cers or members of the corporation to construct a 
line over a specified route is not sufficient,?* but it 
has been held that a preliminary survey followed by 
actual possession of the ground is sufficient.7® It 
seems that if there is a definite line or survey marked 
out which may be adopted, it is not material when or 
by whom it was made;*° and so it has been held that 
a company may without a survey by engineers ac- 
quire a valid location as against another company by 
staking out a line upon the abandoned roadbed of 
another company,*! or by adopting a survey made by 
promoters for the benefit of the company prior to 
its incorporation.’ Where the statute or charter 
requires a railroad company before constructing its 
road or instituting condemnation proceedings to file 
a map or survey of its route, that company acquires 
the prior right which first selects and adopts a loca- 
tion and files the map or survey required,** but if 
the statute authorizes this to be done after the road 
is located or constructed, it is not essential to a valid 
location.*+ The institution of condemnation pro- 
ceedings or acquisition of title to the property is not 
essential to a location,®® and where priority of right 
has been secured by priority of location it cannot be 


77. Williamsport, ete, R. Co. v. 
Philadelphia, etc., R. Co., 141 Pa. 407, 


RAILROADS 


[ce] In New York.—(1) Where the 
company has made and 


defeated by a rival company agreeing with the own- 
ers and purchasing the property,*® or instituting 
condemnation proceedings in advance of such pro- 
ceedings by the company first completing its loca- 
tion,®* for while the location does not give title as 
against the landowner, it fixes the prior right as 
between companies to acquire such title.8® If a rail- 
road company has marked out the line of its location 
it need not as against a rival company be exact as 
to the width of the right of way or other matters of 
mere detail,“® such as the marks for grades, slopes, 
cuts, and fills necessary for the actual construction 
of the road,®® and where a company has surveyed, 
marked out, and adopted its location, it is not nec- 
essary that it should maintain the stakes and keep 
them in position in order to hold such location against 
another company.®! A railroad company may also, 
prior to a survey of its entire line, locate and hold 
as against another company a particular section or 
portion thereof,®? so long as it proceeds in good faith 
and with reasonable diligence in the proseeution of 
the work contemplated by its organization.®*® 

[§ 165] 2. Remedies and Proceedings, 
eral rule a court of equity will not interfere to pro- 
tect an unlocated or indefinite right of way,?* but 
it will intervene to protect rights acquired by prior 


the first company. Barre R. Co. v. 


filed a map |'Montpelier, etc., R. Co., 61 Vt. 1,17 A 


As a gen- 


21 A 645, 12 LRA 220. 

7& Great, Falls, etc., R. Co... v. 
Ganong, 48 Mont. 43, 136 P 391; Mor- 
ee OUC. whe CO, V.0blain,eo MING habe: 

79. Denver, etc., R. Co. v. Alling, 
99 U. S. 463, 25 L. ed. 438. 

80. Morris, etc., R. Co. v. Blair, 9 
N. J. Eq. 635; Chesapeake, etc., R. Co. 
v. Deepwater R. Co., 57 W. Va. 641, 50 
SE 890; Milwaukee Light, etc., Co. v. 
Milwaukee Northern R. Co., 132 Wis. 
313, 112 NW 663. 

81. Fayetteville St. R. Co. v. Aber- 
Caer ete., R. Co., 142 N. C. 428, 55 SE 


82. Chesapeake, etc., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890: Milwaukee Light, etc., Co. v. 


Milwaukee Northern R. Co., 132 Wis. 
313, 112 NW 6638. Contra New Bright- 
orm ete, RR. Coe vz. Pittsburgh, ete; R. 
Co., 105 Pa. 13 (holding that adoption 
by a corporation of a survey made pri- 
or to its incorporation by parties who 
contemplated the procurement of a 
charter will not secure the right of 
location as against another company 
that goes upon the ground, surveys, 
marks, and actually appropriates the 
. proposed location). 

83. Morris, etc, R. Co. v. Blair, 9 
N. J. Eq. 685; Barre R. Co. v. Mont- 
pelier, etc., R. Co., 61 Vt. 1, 17 A 923, 
15 AmSR 877, 4 LRA 785. 

[a] Survey may be adopted before 
map is made if the map is made sub- 
sequently and filed before another 
company has done so. Morris, etc., R. 
Co. v. Blair, 9 N. J. Eq. 635. 

[b] In Kentucky.—(1) The pur- 
pose of filing the map is to give notice 
of the location of the right of way, 
and if a person has actual notice of 
the location, the fact that the map was 
not filed cannot be relied on by him. 
Cumberland R. Co. v. Pine Mountain 
R. Co., 96 SW 199, 28 Kyl 574. (2) 
Thus, where one company has begun 
at the end of its route and is proceed- 
ing in an orderly way surveying its 
line, a second company cannot, with 
notice of what has been done, begin 
at an intermediate point and race with 
the first company in continuing the 
survey, and by first filing its map of 
the survey made acquire a prior right 
to the location as against the first 
company. Cumberland R. Co. v. Pine 
Mountain R. Co., supra. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and survey of the route it intends to 
adopt and has given the required no- 
tice and no change is made in the lo; 
cation so designated as the result of 
any proceedings instituted by any 
owner or occupant of lands affected, 
it thereby acquires a right to con- 
struct its road upon such location 
which is exclusive as against any oth- 
er railroad company. Rochester, etc., 
R. Co. v. New York, etc., R. Co., 110 N. 
Y. 128, 17 NE 680. (2) But the mere 
filing of a map of the proposed route 
will not prevent the owner of the land, 
even though he purchased it subse- 
quent to the filing, from using jit as he 
pleases, and so until the railroad com- 
pany has acquired title to the land 
it cannot restrain any use made of it 
by the owner whether it be to build 
a house or a railroad thereon. New 
York, ete., R. Co. v. New York, etc., R. 
Co., 11 AbbNCas 386. 

84. Fayetteville St. R. Co. v. Aber- 
deen, 142 N. C. 423, 55 SE 345; Chesa- 
peake, etc., R. Co. v. Deepwater R. Co., 
57 W. Va. 641, 50 SE 890; Milwaukee, 
ete., R. Co. v. Milwaukee Mountain R. 
Co., 182 Wis. 313, 112 NW 663. 

._ 85. Titusville, etc., R. Co. v. War- 
ren, etce., R. Co., 12 Phila. (Pa.) 642; 
Chesapeake, ete., R. Co. v. Deepwater 
R. Co., 57 W. Va. 641, 50 SE 890; Mil- 
waukee Light, ete., Co. v. Milwaukee 
Northern R. Co., 132 Wis. 313, 112 NW 

3. 

sé. U. S.—Sioux City, etc., R. Co. 
v. Chicago, etc., R. Co., 27 Fed. 770. 

N. J.—Morris, ete., R. Co. v. Blair, 
9N. J. Eq. 635. ; 

N. C.—Fayetteville St. R. Co. v. 
Aberdeen, etce., R. Co., 142 N. C. 423, 
55 SH 345. 

Pa.—Titusville, etc., R. Co. v. War- 
rén, etc., R. Co.; 12 Phila. 642. 

Vt.—Barre R. Co. v. Montpelier, etc., 
Re Coz.(6dy Vita a (ie Al 9235" 15 Am Sie 
877, 4 LRA 785. 

W. Va.—Kanawha, ete., R. Co. v. 
Glen Jean, etc., R. Co., 45 W. Va. 119, 
30 SE 86. 

{a] Unrecorded agreement by the 
owner made prior to the recording of 
the first company’s survey, but of 
which such company had no notice, to 
convey the land to a second company, 
does not give the deed executed in pur- 
suance thereof but executed subse- 
quently to such recording of the sur- 
vey any priority over the rights of 


923, 15 AmSR 877, 4 LRA 785. 

[b] Effect of conveyance to rival 
company is merely to put such com- 
pany in the position of any other land- 
owner and liable to have the lands 
purchased taken by the company first 
locating its route upon making com- 
pensation therefor. Sioux City, etc., 
R. Co. v. Chicago, etc., R. Co., 27 Fed. 
770; Morris, ete., R. Co. v. Blair, 9 N-. 
Jp iq. (635: 

87. Atlanta, etc., R. Co. v. South- 
ern R. Co., 131 Fed. 657, 66 CCA 601 
[certiorari den 195 U. S. 634 mem, 25 
SCt 791 mem, 49 L. ed. 354 mem]; 
Fayetteville St. R. Co. v. Aberdeen, 
etc., R. Co., 142 N. C. 428, 55 SH 345; 
Milwaukee Light, etc., R. Co. v. Mil- 
waukee-Northern R. Co., 132 Wis. 313, 
112 NW 6638. 

88. Sioux City, ete., R. Co. v. Chi- 
cago, etc., R. Co., 27 Fed. 770; Fay- 
etteville St. R. Co. v. Aberdeen, etc., 
R. Co., 142 N. C. 423, 55 SE 345; Dilts 
EM oy Re Covje222 was .pl6, cl 


fal Title route as 
against other railroad companies. 
Dilts v. Plumville R. Co., 222 Pa. 516, 
TAPAS Ota: , 

89. Pittsburgh, etc., R. Co. v. Pitts- 
burgh sete, SR iCox% db59mPa- isis 
155; Chesapeake, etce., R. Co. v. Deep- 
water R. Co., 57 W. Va. 641, 50 SE 890. 

90. Titusville, ete., R. Co. v. War- 
ren, etc., R. Co., 12 Phila. (Pa.) 642; 
Wilkesbarre, etc., R. Co. v. Danville, 
etc., R. Co., 29 LegiInt (Pa.) 373. 

91. Pittsburgh, etc., R. Co. v. Pitts- 
burgh, ete, RCo, 1594Pas 331, (28 7A 


g2. ~Deniver;tetc., R.- Cornyn Alling. 
99 U.S. 463, 25 L. ed. 438; Chesapeake, 
etc., R..Co. v. Deepwater R. Co., 
W. Va. 641, 50 SE 890. 

[a] To deny this right would give 
a short railroad an immense advan- 
tage over a long one and make the 
location of a long line a very difficult 
feat to perform if rival companies 
were disposed to obstruct the work by 
the location of short lines along the 
same route. Chesapeake, ete., R. Co. 
y. Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

93. Chesapeake, ete, R. Co. v. 
Deepwater R. Co., supra. 

94. Marion County Lumber Co. v. 
RE pet Lumber Co., 75 8S. C. 220, 55 


to passes 


* a Dal ed 


§§ 165-166] 


location against the trespasses of 


Thus a company which has merely made a prelim- 
inary survey but never adopted the same has no 
standing in equity to enjoin another company from 
surveying and adopting the same location;°® 
when one railroad company by first making a valid 
right thereto, another 
railroad company will be enjoined from interfering 
‘therewith,°* notwithstanding the latter company has 


location has secured a prior 
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another road.?? 


but 


expended a large sum of money in grading.®* 
cases are, however, governed by the general rules 
relating to the granting of injnnetions,®® and a pre- 
liminary injunction will not ordinarily be granted 
where the right of plaintiff is not clear, as where the 
validity of its location is in dispute,+ and it does not 
appear that any great or irreparable injury can re- 
sult from denying an injunction until final hearing.” 


i 
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Such 


IX. RIGHT OF WAY AND OTHER INTERESTS IN LAND*? 


[§ 166] A. Capacity To Acquire and Hold Land‘ 
In the absence of restrictions in 
its charter or governing statute a railroad company, 
so long as it is a properly going corporation,® 
power to acquire, hold, and use necessary real estate 
for the construction, maintenance, and operation of 
its road,® such power arising, in the absence of an 
express grant thereof, by necessary implication from 
the power to construct and operate a railroad.’ 
erally, however, this power is expressly given and 
regulated by statute,* and accordingly is subject to 


—1l. In General. 


95. Arizona, etc., R. Co. v. Denver, 

4 aie Ok IN. (Me 2815 12.7 Pu730 
{aff 233 U. S. 601, 34 SCt 691, 58 L. ed. 
11711]; Pacific R., etc.,.Co. v. Astoria, 
etc., R. Go., 58 Or. 247) 99 P 1044; Co- 
lumbia Valley RCo y..Portiand, ete., 
R. Co., 49 Wash. 88, 94 P 918. 

[a] Proof: of valia prior location 
is sufficient to give equity jurisdic- 
tion. Arizona, ete., R. Co. v. Denver, 
ete., R. Co., 16 N. M. 281, 117 P 730 [aff 


200-0; ,.S. 601, 34 SCt 691,-58 L. ed. 
7 a Bs aI J 

96. Williamsport, ete., R. Co. 
Philadelphia, etc., R. Co., 141 Pa. 407, 


21 A 645, 12 LRA 220. 

97. U. S.—Atlanta, etc., R. Co. v. 
Southern R. Co., 131 Fed. 657, 66 CCA 
601 [certiorari den 195 U. S. 634 mem, 
25 SCt 791 mem, 49 L. ed. 354 mem]; 
Utah, etc., R. Co. .v. Utah, etc., R. Co., 
110 Fed. 879; Weidenfeld v. Sugar 
Run R. Co., 48 Fed. 615. 

Ky.—Cumberland R. Co. vy. Pine 
eatin R. Co., 96 SW 199, 28 KyL 


N. Y.—Rochester, ete., R. Co. v. 
New York, etc., R. Co., 110 N. Y. 128, 
17 NE 680. 

N. C.—Fayetteville St. R. Co. v. 


Aberdeen, ete., R. Co., 142 N. C. 423, 
55 SE 34 
Pa —Titusville, ete., R. Co. v. War- 
ren, etc., R. Co., 12 Phila. 642. 
Ont.—Ontario, ete, R. Co. vy. Ca- 
nadian Pac. R. Co., 14 Ont. 432. 
Que.—Montreal Park, etc., R. Cony, 
one ee eles: Co., 13 Que. 


[a] Stockholder of a company hav- 
ing a prior right to a location may sue 
to enjoin its appropriation by a rival 
company, where the officers and direc- 
tors of the company having such prior 
right wrongfully and by _ collusion 
with the other company refuse to re- 
sist such appropriation. Weidenfeld 
v. Sugar Run R. Co., 48 Fed. 615. 

[ob] Lapse of railroad company’s 
construction powers by expiration of 
the time limited in its charter for the 
completion of the road before the 
road is completed will not, if it has 
once utilized its construction powers 
and still remains in the use of its con- 
structed work or any part of it, pre- 
vent the company from suing to en- 
join the construction of a road on its 
location by a rival company, since the 
forfeiture of its construction powers 
may be waived by the state and can- 
not be invoked by any individual or 
other railroad company. Montreal 
Park, ete., R. Co. v. SH ORME NEY: etc., 
R. Co., 13 Que. Ko Bo 25 

98. ‘Titusville, etc., n Co. v. War- 
ren, ete., R. Co., 12 Phila. (Pa.) 642. 

99. Utah, etc., R. Co. v. Utah, etc., 


the statute.® 


has 


Gen- 


R. Co., 110 Fed. 879. 

General rule governing issuance of 
injunctions see Injunctions §§ 11-68. 

1, =Utah, ‘etc.; R. Co. v. Utah, etc., 
Ri" COs; 110 Fed. 879; Kanawha, etc., 
R. Co. v. Glen Jean, etc., R. Co., 45 
W. Va. 119, 30 SE 86. 

[a] Supremacy at law of claim of 
priority must be established before 
injunction will be granted. Kana- 
wha, etc., R. Co. v. Glen Jean, etc., R. 
Coi,- 45, Wo VaAw 19 80 SH. 86. 

[b] Question of priority of loca- 
tion is one of fact to be inquired into 
by a jury and determined from the 
evidence and circumstances of the 
ease. Kanawha, etc:!, R. Co. v. Glen 
Jean, ete., R. Co., 45 W. Va. 119, 30 
SE 86. 

2. New York, etce., R. Co. v. New 
roe etc., R. Co., 11 AbbNCas (N. Y.) 


3. Cross references : 

Assessment of railroad property for 
drains see Drains § 215. 

Construction, maintenance, and equip- 
ment see infra §§ 302-481. 

Easement on or across right of way 
see Easements §§ 79-81, 98. 

Grant of right of way through public 
land see Public Lands §§ 411-438. 
Liens for right of way or land 

granted: 

In general see infra ue 008. 

Priority see infra § 7 
Right of way as orale see Bound- 

aries § 112. 

Rights and liabilities of purchaser of 
road at foreclosure sale see infra 
§§ 796-805. 

4 By condemnation see Eminent 
Domain §§ 25, 46-53. 

Capacity of corporation generally 
to acquire and hold property see Cor- 
porations §§ 2363-2415. 

5. Greenwood Lake, etc., 
v. New York, etc., R. Co., 5 Silv. Sun 
305, 8 NYS 36 [att 134 N. Y. 435, 31 
NE’ 874]. 

[a] After railroad ceases to exist. 
—Where, by virtue of its governing 
statute, a railroad company ceases to 
exist unless it begins the construction 
of its road, within five years after its 
articles of association are filed, a 
grant to such company ten years after 
the organization and before it has 
constructed any road conveys no title. 
Greenwood Lake, etc., R. Co. v. New 
York, etce., R. Co., 5 Silv. Sup. 305, 8 
NYS 26 [aff 134 N. Y. 435, 31 NE 874]. 

6. U. S.—Lake Shore, ete., R. Co. 
v. New York, etc., R. Co., 8 Fed. 858; 
Blackburn v. Selma, etc., R. Co., 3 F. 
Cas. No. 1,467, 2 Flipp. B20 

Ind. T.— Choctaw, CEC, wht. ye Ovmuws 
Bona Gein.) -kaOLo, OS SW 335 [aff 
160 Fed. 403, 87 CCA 355]. 


*By HenrRY H. SKYLES (§§ 166-271). 


such restrictions or limitations as are imposed by 
Where statutory power is acquired 
while such a statute is in force, it becomes a vested 
right which cannot be taken away or affected by the 
subsequent repeal or modification of the statute.’° 

Additional and unused property. Power to ac- 
quire land is not exhausted by the company’s ac- 
quiring as much real estate as it at the time needs, 
but it may afterward acquire such additional prop- 
erty as its necessities require,'! and in anticipation 
of its ultimate needs it may hold unused available 


Iowa.—Morgan v. Des Moines 
Delon R. Co., 113 Iowa 561, 85 NW 
N. Y.—Conabeer v. New York Cent., 
ete., R. Co.,.156 N. Y. 174,51 NE 402; 
Buffalo Pipe Line Co. v. New York, 
etc., R. Co., 10 AbbNCas 107. 
ba omg v. Smith, 43 U. C. Q. B. 

[a] Exceeding limit.—Whether or 
not the limit of the amount of land 
that a railroad company may acquire 
for the construction and operation of 
its road has been overstepped is a 
proper subject of judicial investiga- 
tion where the controversy before the 
court arises from an alleged en- 
croachment by another railroad com- 
pany; but every reasonable intend- 
ment must be made in favor of the 
corporation that was first to acquire 
title. Lake Shore, etc., R. Co. v. New 
York, ete. RR. Co,,. 8 Bed. spe. 

Purposes for which land may be 
acquired see infra § 168. 

7,. suake, St. Bae Re Convenes 
michael, 184 Ill. 348, 56 NE 372. [aff 
82 Ill. A. 344]; Morris, etc., R. Co. v. 
Newark, 10 N. J. Eq. 352 

8. See statutory provisions. 

9. Jarden vy. Philadelphia, ete., R. 
Co., 3 Whart. (Pa.) 502. 

10. Georgia Pac. R. Co. v. Wilks, 
86 Ala. 478, 6 S 34. 

11. Chicago, ete., R. Co. v. Wilson, 
17 Ill. 123; Raleigh, etce., R. Co. v. Mce- 
Guire, 171 N. C. 277, 88 SE 337; South 
cereus: Re -Cor'vs ‘Blake, 43 8..C. Li 


[a] Rule applied.—In an action to 
enjoin obstruction of a railroad right 
of way, an instruction that the deed 
of the right of way allowed but one 
right of way, and that the railroad 
could not acquire a right of way ex- 
cept under that deed, is erroneous 
since the railroad could acquire an 
additional right of way if necessary. 
Raleigh, ete., R. Co. v. McGuire, 171 
N. C. 277, 88 SH 337. 

{[b] To carry on business.—Power 
to acquire such real property as is 
necessary to enable the company to 
keep up carrying on its business is 
not exhausted by the acquiring of 
real estate by the purchase of as 
much as the company then needs to 
carry on business, but it may after- 
ward acquire additional property, as 
soon as needed, to enable it to con- 
tinue business. South Carolina R. 
Co. v. Blake, 43 S. C. L. 228. 

[ce] Power of acquiring land for 
workshops is not exhausted by the ap- 
parent completion of the road if an 
increase of business demands more. 
eee ete., Ro Co. vy. Wilsonart Ly 2 
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land which it will require, within a reasonable time, 
for necessary future uses,'? and this rule applies 
notwithstanding a constitutional provision” which 
prohibits a corporation from holding land, other than 
that used for its legitimate business, for longer than 
a specified period.'® The fact that a city grants a 
right of way in an alley does not prevent the rail- 
road company from acquiring by purchase a private 
right of way in addition thereto on lands adjoining 
the alley.+# 

Validity of unauthorized acquisition.1®° A _ rail- 
road cannot acquire land which is not reasonably 
necessary for railroad purposes, by procuring a trus- 
tee to make entry upon the land in its behalf;*° nor 
can it enforce a trust in such land, held by another 
for it.17 But it has been held that a conveyance to 
a railroad company of land which it is not author- 
ized to acquire, such as for an unauthorized purpose, 
is not void,?® but is good as against all the world 
except the state.1® 

[§ 167] 2. Foreign Railroad Companies. In ac- 
cordance with, and subject to, the rules regulating 
the power of foreign or nonresident corporations 
generally to acquire and hold land in another state,?° 
unless limited or prohibited by constitutional provi- 
sions, statutes, or other manifestations of publie pol- 
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icy of the state in which the land is situated, a rail- 
road company has the right, to the extent of its char- 
ter authority, to acquire land in a state other than 
that of its creation.24 This power, however, is sub- 
ject to such conditions and restrictions as may be 
imposed by the laws of the domestie state,*? such 
as that the nonresident company cannot acquire and 
hold land within the state unless it is specially au- 


thorized by the loeal legislature,?* or becomes a cor-— 


poration under the local laws.?* But where a non- 
resident railroad company is not absolutely prohibit- 
ed from acquiring and holding land within a state, 
but is required only to perform certain conditions, 
a conveyance to such a railroad company which has 
not complied with the statute is not void, but passes 
title as against the grantor and others, and ean be 
attacked, if at all, only by the state;?° and a title 
may be acquired by it by adverse possession which 
will be good against all but the state.2® Kven where 
a foreign company has power to hold land in the 
state, it cannot acquire it by eminent domain with- 
out the assent of the local legislature;?7 but a pro- 
vision prohibiting it from acquiring land by condem- 
nation proceedings does not prevent it from acquiring 
land by agreement with any citizen having the right 
to contract.?° It has been held that a statute grant- 


[§§ 166-167 


12. Louisville, etc., R. Co. v. Com., 
161 Ky. 325, 151 Sw 934, 151 Ky 774, 
152 SW 976; Louisville Property Co. 
v. Com., 146 Ky. 827, 143 SW 412, 38 
LRANS 830; In re Staten Island 
Rapiderransity ©o..1 10d. INE Yn vo bes 
NE 548; Ridgway v. Philadelphia, 
ClCH RCO: cana. DISLUtoo) (ets. cee 
railroad holds its property not only 
for present use, but to meet all future 
public demands from its proper serv- 


ice.” Ridgway v. Philadelphia, etc., 
R. -Co., supra. 
13. Louisville Property Co. v. 


Com., 146 Ky. 827, 148 SW 412, 38 
LRANS 830. 

[a] Thus a constitutional provi- 
sion that no corporation shall hold 
any real estate, except such as may 
be properly necessary in carrying on 
,its legitimate business, for a longer 
period than five years under the pen- 
alty of escheat, does not authorize de- 
priving a railroad company of land 
which it will ultimately need for ad- 
ditional trackage merely because it 
has owned it over five years without 
applying it to that purpose, for a cor- 
poration is allowed to anticipate its 
ultimate needs just as an individual 
may. Louisville Property Co. v. 
Com., 146 Ky. 827, 143 SW 412, 38 
LRANS 830. 

Limitation of time of holding such 
land by corporation generally see Cor- 
porations § 2394. 

14. Morgan v. Des Moines Union 
R. Co.; 113 Iowa 561, 85 NW 902. 

15. Validity of conveyance to rail- 
road generally see infra § 186. 

16. Wallace v. Moore, 178 N. C. 
114, 100 SE 237. 

Lie Case svn ielly elo SmW. as.) ede 
SCt 216, 33 L. ed. 513; Alaska North- 
ern R. Co. v. Alaska Cent. R. Co., 5 
Alaska 377. 

18. Knowles v. Northern Texas 
Tract. Co., (Tex. Civ. A.) 121 SW 232. 
And see cases infra note 19. 

[a] Conveyance of land for in- 
terurban railroad right of way is not 
void because the corporation is not 
authorized to take and hold land, to 
exercise eminent domain, or to con- 
struct and operate an interurban road. 
Knowles v. Northern Texas Tract. Co., 
(Tex. Civ. A.) 121 SW 232. 

19. See cases infra this note. 

[a] In Texas (1) although the 
statutes authorize the acquisition of 
land by railroad companies when 
necessary for the construction and 


use of the line for stations or other 
accommodations, and authorize such 
corporations to take lands by grants 
and require them to alienate all lands 
except those used for authorized pur- 
poses, a railroad corporation may 
take title to land for any purpose good 
against all the world except the state. 
Russell v. Texas, ete., R. Co., 68 Tex. 
646, 5 SW 686; Buchanan v. Houston, 
ete;s, IR. Cos, 7) CCivs AD TSO SW. 16Zibs 
Texarkana, etc., R. Co. v. Texas, etc., 
i. WOO 2 Sie ehex GilivA 2b bilson mise 
525. (2) A railroad’s lessee cannot 
raise the question. Atlas Petroleum 
Corp. v. Galveston, etc., R. Co., (Civ. 
A.) 5 SW (2d) 215. 

20. See Corporations §§ 4024-4029. 

21. Thompson v. Waters, 25 Mich. 
214,12 AmR 243; Myers v. McGavock, 
39 Nebr. 843, 58 NW 522, 42 AmSR 
627; Page v. Heineberg, 40 Vt. 81, 94 
AmD 378; State v.. Boston, etc., R. 
Co., 25 Vt. 433. 

[a] Real estate for debt.—A rail- 
road company organized under the 
laws of the state of Indiana and com- 
petent to take the title to real estate 
therein in payment of, or security for, 
debts due it is competent to exercise 
the same powers in the state of Mich- 
igan, since the legislature of Michi- 
gan has not adopted any policy or 
enacted any statute which restricts 
the courts from applying the usual 
principles of comity to such corpora- 
tion. Thompson y. Waters, 25 Mich. 
214, 12 AmR 243. 

22.) ‘Chattanooga, -etes vive | COs. 
Evans, 66 Fed. 809, 14 CCA 116. 

23. Com. v..New York, éte, sR: Co., 
114 Pa. 340, 7 A 756; New York, etc., 
R. Co. Vv. Young, 33 Pa. 175. 

[a] In Vermont (1) where the 
foreign company infringes the sover- 
eignty of the state or exercises a pre- 
rogative franchise, a grant by the 
state legislature is required. State v. 
Boston, .étc, Re Co:,) 25 9Vt.2433. 6 (2) 
But where a railroad created by the 
laws of New Hampshire builds a 
bridge over a river and by purchase 
acquires land in Vermont on the other 
side of the river, to accommodate the 
bridge abutment and the terminus 
on that side, the bringing of the road 
to the very limit of Vermont is not 
an infringement of the sovereignty 
of the state, or an exercise of a pre- 
rogative franchise so as to require a 
precedent grant by the Vermont legis- 
lature. State v. Boston, etc., R. Co., 


supra. 

24.° Chattanooga, ete, R. Co. v,. 
Evans, 66 Fed. 809, 14 CCA 116. 

[a] Charter not required.—Where 
a statute by its first section author- 
izes foreign railroad companies to 
extend their roads into the state a 
given distance, for the purpose of 
reaching a terminal point or depot; 
and by its second section authorizes 
such corporations to acquire a right 
of way to such terminal points by 
purchase, gift, or condemnation; and 
by its third section gives them power 
to purchase real estate necessary for 
the erection of depots, shops, yards, 
etc., provided ‘‘they shall first apply 
for and receive a charter in this 
state;”’ the proviso should be con- 
strued as applying only to the section 
in which it is found, and hence a rail- 
road company is authorized under the 
previous sections to acquire a right 
of way and construct its road there- 
on without securing a charter from 
the state. Chattanooga, etc., R. Co. v. 
Evans, 66 Fed. 809, 814, 14 CCA 116. 

[b] In Nebraska, under Const. art 
11 § 8, it has been held that no power 
of eminent domain or power to ac- 
quire a right of way or real estate 
for depot or other uses can be ac- 
quired by a foreign corporation un- 
less it is organized as a corporation 
under the laws of Nebraska. Koenig 
v. Chicago, etc., R. Co., 27 Nebr. 699, 
43 NW 423; Trester v. Missouri Pac. 
R. Co., 23 Nebr.’ 242). 36 NW. 502: 
muate v. Scott, 22 Nebr. 628, 36 NW 

25. Chattanooga, ete., R. Co. v. 
Evans, 66 Fed. 809, 14 CCA 116; Han- 
lon _v. Union Pac. R. Co., 40 Nebr. 52, 
58 NW_ 590. 

[a] Illustration.—Under a statute 
which forbids a foreign corporation to 
acquire and hold real estate, and fur- 
ther provides that property shall 
escheat to the commonwealth, a deed 
of conveyance of land to such a com- 
pany is not void but passes the title, 
and the company may' hold the land 
Subject to the commonwealth’s right 
of escheat. Hickory Farm Oil Co. v. 
Buffalo, etc., R. Co., 32 Fed. 22. 

26." Hanlon) vy. Union Pac) R2 Co., 
40 Nebr. 52, 58 NW 590. 

Acquiring land by adverse posses- 
sion generally see infra § 172. 

27. See Eminent Domain §§ 26-28. 

28. St. Louis, ete., R. Co. v. Holtz, 
52 Fed. 627. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 


§§ 167-168] 


ing power to acquire and hold land to a domestic 
railroad company by implication denies such power 
to a foreign company.?° 

[§ 168] 3. Purposes for Which Land May Be Ac- 
quired®°—a. In General. Except in so far as re- 
stricted by its charter or governing statute,?! a rail- 
road company may acquire and hold such real estate 
as 1s reasonably necessary to enable it to carry out 
any purpose authorized by its charter, that is, such 
real estate as is reasonably necessary to enable it 
to perform its corporate duties and functions in con- 
structing, maintaining, and operating a railroad.?? 
It may acquire and hold land other than that oceu- 
pied by its tracks,** as for the construction of nec- 
essary appurtenances without which the road can- 
not be successfully operated,** such as sidings, turn- 
outs, and extra tracks,*® depot grounds and ap- 
proaches,*° slopes,*7 or lands reasonably necessary 
to procure timber or other materials for the econom- 
ical construction and maintenance of the.road,*® such 
as land for the purpose of getting cross ties and fire- 
~wood,*® or for collecting and holding a water supply 
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for its engines,*® or from which to obtain gravel to 
construct or keep its roadbed in repair.*+ It has 
also been held that real estate may be acquired and 
held for the purpose of procuring material to be 
transported as a commodity as a means of promoting 
its purposes and increasing its business,*”? or even 
as security for debts.4* In ease of an electric rail- 
way company, land may be acquired for the construc- 
tion of a power transmission line from a distant 
point.44 Other particular purposes for which land 
may or may not be acquired by a railroad company 
have been treated in another article dealing with 
the right of taking land for railroad purposes by 
condemnation proceedings.*® 

Park. Under the power incident to its statutory 
duty to provide suitable and convenient waiting 
rooms and facilities for the accommodation of its 
passengers*® a railroad company may hold land ad- 
jacent to its depot and maintain it as a park for the . 
convenience and enjoyment of its passengers and 
employees,*? and this rule applies notwithstanding 


29. Holbert v. St. Louis, ete, R. 
Co., 45 Iowa 23. 

30. Purposes for which land may 
be taken by a railroad company by 
condemnation proceedings see Emi- 
nent Domain §§ 46—53. 

Purpose of acquisition by corpora- 
tion generally see Corporations §§ 
2375-2388. 

Gl, Case, vani<elly, 133, US. 21, 110 
SCt 216, 33 L. ed. 513. And see cases 
infra note 32. 

32. U. S.—Lake Shore, ete., R. Co. 
v. New York, etc., R. Co., 8 Fed. 858. 
cn ss Sigh waciage v. Donovan, 58 Ala. 

Cal.—Palmer, v. Los Angeles, etce., 
RCo. oo Call A. 519; 203 Poros 

Conn.—Boston, etc., R. Co. vy. Cof- 
fin, 50 Conn. 150. 

Il]l.— Low v. Galena, ete., R. Co., 18 
Tll. 324. 

Ind.—Pfaff v. Terre Haute, etc., R. 
Co., 108 Ind. 144, 9 NE 93; Taber v. 
Cincinnati ete. R.ACo:, L5-ind. 459: 

Mass.—Saltonstall v. New York 
Cent. R. Co., 237 Mass. 391, 130 NE 
185. 

Mo.—Pacific R. Co. v. Seely, 45 Mo. 
212, 100 AmD 369. 

N. J.—State v. Mansfield Tp., 23 N. 
is tds uO sg ove Am D4 09. 

N. Y.— Rumsey v. New York, etc., 
R. Co., 114 N. Y. 423, 21 NE 1066; New 
York, ’ete., Ee eOwy.. Kip, 46 N. Y. 546, 
7 AmR 385 [aff 11 AbbPrNS 90]. 

Oh.—Toledo, etc., R. Co. v. Daniels, 
16/OhaSt.739.0. 

Pa.—Cleveland, etc., R. Co. v. Speer, 
56 Pa. 325, 94 AmD 84. 

Eng.—Dodd v. Salisbury, etc. R. 
Cor, ie Giffard 158, 65 Reprint 867. 

B. C—In re Columbia, Oey 15%, (Con 
8 B. C. 415 (branch lines). 

[a] “Railroad purpose.”—A con- 
veyance of land on which to construct 
a construction railroad is for a “rail- 
road purpose,” aS used in some stat- 
utes. Palmer v. Los Angeles, etc., R. 
Go. ob Cals "Aw b19, 203) (P LoOt2. 

33. Pfaff v. Terre Haute, etc., R. 
Co., 108 Ind. 144, 9 NE 9& And see 
cases infra notes 34-43. 

34. Lawrence v. Morgan’s enisic 
ana bcs.’ R.,. ete, ‘Co.; "39 La. Ann, 
427,2 S 69, 4 AmSR 265. 

85. Carmody \v. Chicago, ete, R. 
Cow Ji Ti 69's (Piatt va erreyraute, 
etc, RanCo, 108 Ind. 144, 9 NE 93; 
Matter of New York Cent., ete., R. Co., 
68 Barb. (N. Y.) 426; Philadelphia, 
etcs, RCo: Vv. Williams, 54 Pa. 103, 

36. Carmody v. Chicago, ete. R. 
Cos, 11S Ty 69) \Vareinia,lete., RiiCo:. 
We Mliotteb. Neve1s58; - Hickory. =v. 
Southern R. Co., 137 N. C. 189, 49 SE 
202. 

'a] Public square.—Taking title 
to Yand in trust for the purpose of a 


public square around a depot for the 
common use of both the railroad and 
the town is not ultra vires. Hickory 
Ve ssoutherny R..iCo:,, len iN; (Cy 895 349 
SE 202. 

37. Aliquippa vy. Pittsburgh, etc., 
R. Co:, 94 Pa. Super. 279. 

38. Midland Valley R. Co. v. Sut- 
ter, 28 F. (2d) 163 [certiorari granted 
278 U. S. 597 mem, 49 SCt 185 mem, 
73 L. ed. 527 mem, and certiorari dism 
280 U. S. 521 mem, 50 SCt 65 mem]; 
Overmyer v. Williams, 15 Oh. 26. 

39. Mallett v. Simpson, 94 N. C. 37, 
55 AmR 595. 

[a] Thus, where a railroad com- 
pany’s charter authorizes it to pur- 
chase land for the purpose of procur- 
ing stone and other material neces- 
sary for the construction of a road 
or for effecting transportation there- 
on, it is authorized to purchase land 
for the purpose of getting cross ties 
and firewood. Mallett v. Simpson, 94 
NS Cea, 00 Amir) b95. 

40. Summers v. Atchison, ete., R. 
Co., 2 F. (2d) 717 (Missouri); Choc- 
taw sete. R- Con Vv. Bond, )6 Ind:yit. 
515, 98 SW. 335 [aff 160 Fed. 403, 87 
CCA 355]. 

[a] Rule applied.—Where a vail 
road company, under its power to do 
all matters and things necessary or 
convenient to enable the corporation 
to maintain and operate the railroad, 
purchases land for a reservoir, it can- 
not defend an action for the price on 
the ground that the contract was 
ultra vires. Choctaw, ete., R. Co. v. 
Bond, 6 Ind. T. 515, 98 SW 3386 [aff 
160 Fed. 403, 87 CCA 355]. 

41. Smail v. McMurphy, 11 Tex. 
Civ. A. 409, 32 SW 788. 

42. Old Colony R. Corp. v. Evans, 
6 Gray (Mass.) 25, 66 AmD 394. 

[a] Thus a railroad company may 
purchase land for the purpose of hav- 
ing gravel dug therefrom, and trans- 
ported at a certain freight over its 
road, to be delivered to, and used by, 
a third party. Old Colony R. Corp. v. 
Evans, 6 Gray (Mass.) 25, 39, 66 AmD 
394 (where the court said: ‘The pur- 
chase of the land seems to 
have been made aS a means of promot- 
ing the purposes of their incorpora- 
tion——the increasing of their business 
in transportation upon their railroad 
—and not as an object of trade or 
speculation in lands’’). 

43. Blackburn v. Selma, etce., R. 
Col, 23: Cas. No. 4675 3 Flipp. ae 
Thompson v. Waters, 25 Mich. 214, 
AmR 243; Blunt v. Walker, 11 wie 
334, 78 AmD 709. 

[a] Proviso against holding land 
for other purposes.—A proviso in a 
railroad charter that it shall not hold, 


a constitutional provision that no corporation shall 


purchase, or deal in land other than 
that required for the location of the 
road does not prohibit it from ex- 
ercising the power incident to all cor- 
porations of taking real securities for 
debts growing out of transactions 
within its general corporate powers. 
Bune v. Walker, 11 Wis. 334, 78 AmD 
709. 

44. Westinghouse Electric Mfg. 
Co. v. Binghamton R. Co., 268 Fed. 
262 (New York). 

[a] Thus, under a statute author- 
izing a railroad corporation to hold 
property to aid it in the construc- 
tion, maintenance, and accommoda- 
tion of its railroad, and to condemn 
from time to time property for addi- 
tions, betterments, and facilities nec- 
essary or convenient for its mainten- 
ance, an electric railway company has 
authority to acquire real estate and 
contract for the construction of a 
power transmission line from the 
state line to its line of railway. 
Westinghouse Electric Mfg. Co. v. 
Binghamton R. Co., 268 Fed. 262 (New 
York). 


45. Eee Eminent Domain §§ 46-50. 

46. See infra § 919. 

47. Louisville Property Co. v. 
Com., 146 Ky. 827, 143 SW 412; 38 
LRANS 830. 

[a] Reasons for rule.—‘“It is the 


custom of railroads generally, and 
particularly the great transcontinent- 
al lines, to convert the small, unoccu- 
pied tracts of land lying adjacent to 
and near their depots into miniature 
parks, and beautify them by planting 
shade trees, flowers and shrubbery, 
and laying walks through them, and 
frequently, as in the present case, 
building pools and putting fointains 
therein. The very fact that this cus- 
tom has so universally obtained is 
suggestive that it has not been regard- 
ed as violative of the rights of the 
company so todo. Unquestionably, in 
this way the company adds to the 
pleasure of its passengers, and fre- 
quently to the comfort, both of its 
passengers and employes, for these 
parks are not only pleasing to the eye, 
but they add materially to the com- 
fort of passengers and employes wait- 
ing for the arrival and departure of 
trains, by affording them a place for 
recreation and rest. The statutes re- 
quire that the company shall provide 
suitable and convenient waiting 
rooms at all depots for the accommo- 
dation of passengers. The object in 
view is the comfort of the traveling 
public, and the more perfectly the 
wants, needs and interests of the 
traveling public are provided for, the 
more popular, the road becames as 
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hold any real estate, except such as may be neces- 
sary for carrying on its legitimate business, for long- 
er than ‘a given period of time.t® But land cannot 
be condemned for such a purpose.*® 

Determination of question of necessity. In the ab- 
sence of statute otherwise it is ordinarily a question 
for the railroad company, when acting in good faith, 
to decide what lands are reasonably necessary for 
the purposes of its road,®® except where the question 
arises in a proceeding by a creditor against the com- 
pany, to subject. lands which are superfluous or not 
necessary for the use of the company to the payment 
of his claim, in which ease the court is the proper 
authority to determine this point.°? 

[§ 169] b. Purposes for Which Land May Not 
Be Acquired.°2. Unless authorized by statute, a rail- 
road has no power to acquire and hold Jand which is 
not reasonably necessary for the construction or 
maintenance of its road or the carrying on of its 
business as authorized by its charter.°® In the ab- 
sence of statutory authority therefor, a railroad com- 
pany cannot acquire and hold real estate indefinitely 
a common carrier. The maintenance 


of the park can serve no pos- 


COs 
sible purpose, except to add to the at- é 
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Eng.—Dodd v. Salisbury, 
1 Giffard 158, 
Eversfield v. Mid-Sussex R. Co., 1 


Ce ee aA 
‘ 


[§§ 168-171 


without regard to the uses to be made of it,>* 
or for speculation only;°®> nor for the purpose ‘of 
erecting dwelling houses for employees,°®® or car or 
locomotive factories,®? or for purposes of mining.®* 

[§ 170] c. Presumptions.°® Where a _ railroad 
company is authorized by its charter or statute to 
acquire land only for railroad purposes, it will be 
presumed that land conveyed to it was acquired for 
such purposes.°° So where land so aequired is soon 
after actually and continuously appropriated for 
railroad purposes by the successor of the company 
that acquired it, it affords a reasonable presumption 
that it was acquired for those purposes.®+ 

[§ 171] B. Modes of Acquiring Land or Rights 
Therein®*—1. In General. Where a method of ac- 
quiring property for a right of way is prescribed in 
the railroad company’s charter, that method gener- 
ally must be strictly followed,®* and the charter 
method may be pursued, although it is inconsistent 
with statutory provisions, enacted after the company 
was incorporated, as to the mode in which a railroad 
company may acquire real property.** In the ab- 
etc., R.| voluntary grants of land to aid in 


65 Reprint 867; construction, a railroad company may 
receive in aid of construction a vol- 


oy ees ae 


tractiveness of the depot and its sur- 
roundings and to the comfort of the 
employes and passengers of the com- 
pany who are required to be and re- 
main at the depot. Viewed in such 
light, this is a proper and legitimate 
use of tract four by the company, and 
following the example of the national 
and State governments and the vari- 
ous municipal corporations through- 
out the country, which annually spend 
many millions of dollars in the pur- 
chase, building and maintenance of 
parks, it is a most commendable use, 
and the Commonwealth should en- 
courage rather than try to prevent 
railroads from thus converting small 
parcels of ground, lying adjacent to 
their depots, into parks.” Louisville 
Property Co. v. Com., 146 Ky. 827, 836, 
143 SW 412, 38 LRANS 830. 

48. Louisville Property Co. v. 
Com., supra. 

Limitation of time of holding land 
by corporation generally see Corpo- 
rations § 2394. 

49. See Eminent Domain § 48. 

50. Hull v. Kansas City, ete. R. 
Co., 70 Nebr. 756, 98 NW 47; Erie, etc., 
R. Co. v. Great Western R. Co., 19 
Grant Ch. (Ont.) 43. 

51. Erie, ete., R. Co. v. Great West- 
ern R. Co., supra. 

52. Railroad purposes for which 
land may not be condemned see Emi- 
nent Domain § 48. 

53. U. S.—Case v. Kelly, 133 U. S. 
217-10 SCt 216, 33 L. ed. 513: 

Ala.—South, ete. R. Co. v. High- 
land Ave., etc., R. Co., 119 Ala. 105, 
24 S 114; Wilks v. Georgia Pac. R. 
Co., 79 Ala. 180; Morgan v. Donovan, 
58 Ala. 241. 

Alaska.—Alaska Northern R. Co. v. 
Alaska Cent. R. Co., 5 Alaska 377. 

Conn.—Boston, ete., Air Line R. Co. 
v. Coffin, 50 Conn. 150. 

Mass.—Saltonstall v. New York 
Cent. R. Co., 237 Mass. 391, 130 NE 
185; Williams v. Johnson, 208 Mass. 
544, 95 NE 90. 

Minn.—Olson vy. St. Paul, ete. R. 
Co., 38 Minn. 419, 37 NW 953. 

Mo.—Land vy. Coffman, 50 Mo. BCs 

N. J.—State v. Mansfield Tp., 23 N 
J. L. 510, 57. AmD 409. 

IN Ye 2 ' 
R. Co., 114 N. Y. 423, 21 NE 1066. 

N. C.—Wallace v. Moore, 178 N. C. 
114, 100 SE 237; Beasley v. Aber- 
deen, etc., R. Co., 145 N. C. 272, 59 SE 
60 


nem Was 


Wis.—Waldo v. Chicago, 
Co., 14 Wis. 575. 


Giffard 153, 65 Reprint 865 [aff 3 De 
G. & J. 286, 60 EngCh 286, 44 Re- 
print 1278]. 

[a] Purposes not’ specified.—In 
the absence of a general statute au- 
thorizing corporations to hold lands 
without regard to their uses, a rail- 
road company incorporated under a 
special statute authorizing it to ac- 
quire lands for railroad purposes, and 
for purposes connected with the use 
of the road, cannot acquire land to 
be used for purposes not specified in 
the act of incorporation. Case Vv. 
Kelly, 133 U. 210! SCUCZL Gas 
L. ed. 513. 

[b] Public utility.—Acquisition of 
title to land by a railroad corpora- 
tion, “except for the general public 
utility, to serve which it was organ- 
ized would not be within the cor- 
porate power of the railroad.” Sal- 
tonstall v. New York Cent. R. Co., 237 
Mass. 391, 394, 130 NE 185. 

[ec] Land for ditches.—Power to 
acquire land for railroad purposes 
does not give a railroad company a 
right to dig a ditch three miles long 
at right angles to its track to carry 
off the water accumulating along the 
roadbed, and turn it on the land of 
another. Olson v. St. Paul, etc. R. 
Co., 38 Minn. 419, 37 NW 953. 

[b] Land situated at distance 
from road which the company does 
not want and cannot use in construct- 
ing or operating its road cannot be 
acquired by the company. Waldo v. 
Chicago, ete., R. Co., 14 Wis. 575. 

{e] Surplus lands not needed for 
the construction or operation of its 
road cannot be purchased and per- 
manently held by it, although it may 
thereby be enabled to purchase the 
right of way through such land at 
less than it could otherwise be ob- 
tained for. Boston, ete., Air Line R. 
Co. v. Coffin, 50 Conn, 150. 

54. Case v. Kelly, 133 U. S. 21, 10 
SCt 216, 33 L. ed. 513. 

55. Williams v. Johnson, 208 Mass. 
544, 95 NE 90; Pacific R. Co. v. Seely, 
45 Mo. 212, 100 AmD 369; Waldo v. 
Chicago St., etc., R. Co., 14 Wis. 575. 

{a] Thus a railroad company, 
holding lands to be disposed of as no 
longer available for railroad purposes, 
cannot hold the land permanently or 
for an unreasonably long time as an 
investment. Williams v. Johnson, 208 
Mass. 544, 95 NE 90. 

{b] In Texas, under YVernon’s 
Sayles Civ. St. Annot. (1914) art 
6538, permitting a railroad to receive 


untary grant of land intending to hold 

the same for an enhanced price, so 

that a special issue in an action on a 

bond for conveyance, submitting the 

question whether the railroad com- 
pany contracted for land as a matter 
of speculation or in aid of construc- 
tion is erroneous. Dermott Town- 
oie Co. v. Wooten, (Civ. A.) 193 SW 

56. State v. Mansfield Tp., 23 N. J. 
L. 510, 57 AmD 409. 

57. - State v. Mansfield, te supra; 
Eldridge v. Smith, 34 Vt. 484. 

58. Wilks v. Georgia Pac. R. Co; 
79 Ala. 180; State v. Mansfield Tp., 23 
N..J. L. 510, 57 AmD 409. 

[a] Without express grant of pow- 
er, it cannot purchase mineral inter- 
ests in lands, since such property is 
neither necessary nor proner for car- 
rying out the purposes of the corpo- 
ration. Wilks v. Georgia Pac. R. Co., 
79 Ala. 180. 

{b] In England a railway company 
may purchase minerals beneath their 
lines if such. purchase is reasonably 
incident to its business. Thompson 
v. Hickman, [1907] 1 Ch. 550. 

59. Presumptions with respect to 
railroads generally see Evidence § 47. 

60. Taber v. Cincinnati, ete., R. 
Co., 15 Ind. 459; Chouteau v. Missonri 
Pac. R. Co., 122 Mo. 375, 22 SW 458, 
30 SW 299; Yates v. Van de Bogert, 
5GiNel Ye 526; Atlantic Mills v. New 
York Cent. R. Co., 126, Mise. 349, 214 
NYS 123; Mallett Vv. Simpson, 94 N. C. 
37, 55 AmR 595. 

Ta] Illustration.—Where a corpo- 
ration is a railroad as well as a canal 
corporation, with power to take con- 
veyance of a railroad right of way, the 
presumption is that the grant of a- 
right of way was for such purposes. 
Atlantic Mills v. New York Cent. R. 
Co., 126 Misc. 349, 214 NYS 128. 

61. Chouteau v. Missouri Pac. R. 
coe 122 Mo. 375, 22 SW 458, 30 Sw 

62. Cross references: 

As secu ane title acquired see infra 
§§ 200-205. 

Modes by which corporations gener- 
ally may acquire land see Corpora- 
tions §§ 2405-2407. 

Rights in highways and public places 
see infra §§ 243-271. 

63. Baltimore, etc., R. Co. y. Al- 
gire, 63 Md. 319; Griffith v. Southern 
R.- Coy WotiniG. 845131 Shas Care 
olina, ete., R. Co. v. Alexander, (Ss. Ce) 
151 SE 893; In re Columbia, ete., R. 
Co., 8 B.C. 415, 

64. Clarkson v. Hudson River R. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher, 
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~ §§ 171-172] 


sence of a statutory or charter restriction a railroad 
company may acquire real estate or an interest there- 
in for the construction, maintenance, and operation 
of its road, by grant,®°° and under some statutes such 
grant may be made in advance and in aid of the or- 
ganization of the company,®® and, after it is organ- 
ized, be made obligatory upon the grantor, by the 
company ratifying and accepting the grant by en- 
tering upon and: using the land for railroad pur- 
poses.°? Unless restricted by its charter or a goy- 
erning statute, a railroad company may also acquire 
real estate by purchase,*® or other contract with 
the owner;*® under some statutes or charters, by 
completing a road over the lands and thereby ex. 
posing the company to liability for compensation ;‘° 

by a statutory dedication,’1 adverse possession or 
prescription,*? or estoppel.7? A railroad company 
may also be authorized to take property by the exer- 
cise of the power of eminent domain;’* but where 
it is without charter power to condemn land, its rem- 
edy against an owner who refuses to sell is not by 
injunction against the party who is obstructing its 
entering on the land,?* but by an amendment of its 
charter so as to give it the pawer of condemnation.*® 
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Under lease. Where a lease to a railroad company - 
gives it no rights to lay tracks in a projected street, 
shown on a plat of certain real estate, it can acquire 
such right only by condemnation,’* or by agreement 
with the owners of the Jand.** 

Consent of railroad commissioners. A statute pro- 
viding that companies incorporated to construct 
buildings and tracks for the use of railroad com- 
panies may acquire such rights of way as the railroad 
commissioners shall deem necessary does not apply 
to railroad companies; and hence the consent of 
the railroad commissioners is not necessary, under 
such a statute to a railroad company’s aequiring a 
right of way.*® 

[§ 172] 2. Adverse Possession or Prescription.*° 
Subject to the rules which contro] adverse posses- 
sion,®! and easements®? generally, a railroad com- 
pany by remaining in the adverse and uninterrupted 
possession and use of the land, for the statutory 
period and complying otherwise with statutory con- 
ditions, may acquire title to the land for a right of 
way or other railroad purpose, by adverse posses- 
sion,®* or a prescriptive right to an easement there- 


. 


Co.,/ 12 N. Y. 304. 

65. Ind.—Indianapolis, etec., R. Co. 
v. Rayl, 69 Ind. 424. 

TIowa.—Clark v. Wabash R. Co., 132 
Towa 11, 109 NW 309. 

Kan.—McClure v. Missouri 
etc., R. Co., 9 Kan. 373 

N. C.—Wearn v. North Carolina R. 
Co., 191 N. C. 575, 132 SE 576: Griffith 
v. Southern R. Co., 191 N. C. 84, 131 
SE 413; Barker v. Southern R. Co., 
137 N. C. 214, 49 SE 115. 

Tenn. —_Nashville, ete., R. Co. v. Mc- 
Reynolds, (Ch. A.) 48 SW 258. 

{a] ‘Railroad right of way is ease- 
ment which can be acquired by grant, 
either from the owner or from the 
state through the exercise of the right 
of eminent domain. Clark v. Wabash 
R. Co., 132 Iowa 11, 109 NW 309. 

[b] Recognition of grant.—By 
subsequently laying out an addition 
to a town, so as to abut upon a right 
of way previously granted to a rail- 
road company, the owner thereby rec- 
ognizes such _ grant. Indianapolis, 
etc., R. Co. v., Rayl, 69 Ind, 424. 

[ec] Excess land.—An easement on 
land claimed to have been donated for 
railroad purposes in excess of the 
company’s charter right of way will 
not be sustained where the land is not 
necessary for its proper operation and 
where the only evidence of the dona- 
tion is a map made by one of the prior 
owners and the company’s engineer, 
and it does not appear that the other 
owners assented to a donation outside 
of the right of way or that the com- 
pany ever assumed any title or claim 
to such property ,until after suit 
brought to restrain encroachments on 
the right of way. Nashville, etc., R. 
Co. v. McReynolds, (Tenn. Ch. A.) 48 
SW 258. 

Legislative rede of right in high- 
bp kt public places see infra §§ 

66. Brayard v. Cincinnati, ete. R. 
Gov 5) ind.2i, 17 -Nits3. 

Grant of mining lands in aid of rail- 
roads see Mines and Minerals § 136. 

Grant of public lands for right of 
way or in aid of railroad see Public 
Lands §§ 311-446 

67. Bravard v. Cincinnati, ete., R. 
Co., 115 Ind. 1, 17 NE 183. 

68. Kan.—McClure_ v. Missouri 
River, etc.; R. Co., 9 Kan. 373. 

Mo.—Kansas City, etc. R. Co. v. 
Kansas City, etce., R. Co., 129 Mo. 62, 
381 SW 451. 

N. Y.—Thompson v. New York, etc., 
It. Co., 3 Sandf. Ch. 625. 

N. C.—Wearn v. North Carolina R. 
Co., 191 N.-C.-575, 132 SE eke Griffith 
y. Southern R. Co., 191 N. CG. 84, 131 


River, 


SE 418; Barker v. Southern R. Co., 
137 N. C.. 214, 49 SE 115; Beattie v. 
Carolina Cent. R. Co., 108 N.C 425, 12 
SE, 913. 

Pa.—Weihle v. Pennsylvania R. Co., 
Suibase Dist s09. 

S. C.—Chamberlain v. Northeastern 
Re Coj,m4t S22 399 21 9 5SE G43; 59965) 44 
AmSR 717, 25 LRA 139. 

[a] Purchase from another rail- 
road company.—Kansas City, etc. R. 
Co.°v. Kansas’ City, ete: Rin Cont29 
Mo. 62, 31 SW 451 

[b] Purchase of bridge.—A_ rail- 
road company authorized to build a 
bridge for its railroad across a river 
is authorized to buy for the same pur- 
pose a bridge, at-or near the place, 
which is already built. Thompson v. 


New York, etc., R. Co., 3 Sandf. Ch. 
(N.-Y.) 625: 
{c] Purchase and not condemna- 


tion.— Where a railroad contracts to 
buy land and is notified by third per- 
sons not to pay any money to its ven- 
dor and thereupon files a bill for pay- 
ment into court and interpleader, and 
the decree adjudges the title to be in 
such vendor and orders the money 
paid to him, the company takes title 
by purchase and not by condemnation. 
Chamberlain v. Northeastern R. Co., 
41 S. C. 399, 19 SE 743, 44 AmSR 717, 
25 LRA 139. 

69. Scott v. Texas, etc., R. Co., 94 
Fed. 340, 36 CCA 282 [aft 180 U. S. 635 
mem, 21 SCt 920 mem, 45 L. ed. 709 
mem]; St. Louis, etc., R. Co. v. Foltz, 
52 Fed. 627; Atlanta, tes RA COs, ve 
Thomas, 60 Fla. 412, 53 S 510; Beattie 
v. Carolina Cent. R. Co., 108 N.C. 425, 
12° SE 923. 

fa] hus, while the right of way 
and depot site for a railroad compa- 
ny may be secured by condemnation 
and the just value of the land paid 
therefor, the company and landowners 
may contract for a right of way and 
depot grounds and be entitled to all 
the legitimate benefits of a valid con- 
tract. Atlanta, etc., R. Co. v. Thomas, 
60 Fla. 412, 53 3 510. 

[b] In Mllinois under the express 
provisions of Hurd Rev. St. (1909) ¢ 
114 §§ 44, 45, a railroad may be operat- 
ed within its charter, without owning 
all of its right of way by leasing from 
other corporations as provided by 
statute, as where apart of its line is 
operated under an agreement with 
other railroad companies. Terre 
Haute, ete., R. Co. v. Robbins, 247 Ill. 
376, 93 NE 398. 

Agreements and licenses generally 
see infra §§ 173-185. 

Right of foreign railroad company 
to acquire land by contract see supra 


§ 167. 

70. Beattie v. Carolina Cent. R. Co.,; 
108 N. C. 425, 12 SE 913. 

As implied ‘grant see infra § 181. 

71. See Dedication § 28. 

72. See infra § 172. 

73. See Estoppel § 164. 

74. See Eminent Domain §§ 25-31, 
46- 53, 112-118. 

75. Piedmont, etc., R. Co. v. Speel- 
man, 67 Md. 260, 10 A 77, 293. 

{a]  Illustration.—Where a lessee 
of land through which a railroad com- 
pany desires to have a right of way 
refuses to sell, and the railroad com- 
pany attempts to condemn the inter- 
est of such lessee and fails to do so 
because it has no power under its 
charter to condemn the interest, the 
company is not entitled to an injunc- 
tion to prevent an assignee of the 
lease from obstructing its entering on 
the land. Piedmont, ete., R. Co. v. 
Speelman, 67 Md. 260, 10° Al TT 2932 

76. Piedmont, etc., R. Co. v. Speel- 
man, supra. | 

77. Northern Cent.. R.. Co. v.Can-- 
ton Co., 104 Md. 682, 65 A 337. 

Delegation of power of condemna- 
Kee to, railroads see Eminent Domain 

78. Northern Cent. R. Co. v. Can- 
ton Co., 104 Md. 682, 65 A 337. 

Agreements with owner generally 
see infra §§ 173-185. 

79. Morgan v. Des Moines Union R. 
Co., 113 Iowa 561, 85 NW 902. 

Regulation by conniteal snore gen- 
erally see supra § 74. 

80. Adverse possession of land of 
railroad company see Adverse Posses- 
sion § 477. 


Gee See Adverse Possession 2 C. J. 
p 6 
82. See Easements 19 C. J. p 856. 
83. U. S.—Blair v. St. Louis, etc., 


R. Co., 24 Fed. 539. 

Ala.—Sadler_ v. Alabama Great 
Sep R. Co:, 204 Ala, £657 °85."S 
oO 

Colo.—Brinker v. Union Pac., ete., 
RCO: LIRColomAY G6 6b Dee One 

Tl. —-Waggoner v. Wabash R. Co., 
185 Ill. 154, 56 NE 1050. 

Ind.—Newpoint v. Cleveland, etc., 
R. Co., 59 Ind. A. 147, 107 NE 560. 

Towa.—Clark v. Wabash R. Co., 132 
Iowa 11, 109 NW 309. 

La.—John T. Moore Planting Co. v. 
Morgan’s oe ene, ete, Rs EtCaneor, 
126 La. 840, 53 S 2 

Minn.—St. Paul, Soe R. Co; Du- 
Ae 73 Minn. 270, 76 NW 35, 43 ‘LRA 

Pa.—Covert v. Pittsburg, etc., R. 
Co., 204 Pa. 341, 54 A 170 [rev 18 Pa. 
Super. 541]. 
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in;** and by the weight of authority, such title may 
be acquired by adverse possession, notwithstanding 
a constitutional provision that private property shall 
not be taken for publie use without adequate com- 
But the erection, 
maintenance, and operation of a telegraph line by a 
railroad company does not constitute an appropria- 
tion of the strip of land between the poles and the 
line of the railroad so as to give the company title 
Moving spur tracks 
crossing another’s property, at the latter’s request, 
without interrupting the continuity of the use of 
the tracks, does not interrupt the running of the 
prescriptive period,** nor impair rights already ac- 


pensation first being made.%® 


thereto after twenty years.*® 


S. C—Carolina, ete., R. Co. v. Alex- 
ander, 151 SE 893. 

Tex.—Texas Western R. Co. v. Wil- 
son, 83 Tex. 153,18 SW 325;: John T. 
Brady Corp. v. International-Great 
Northern R. Co., (Civ. A.) 276 SW 719 
[rev on other grounds (Commn. A.) 
283 SW 484]; Smith v. Lancaster, 
(Civ. A.).248 SW 472; Gulf, etc., R. 
eh v. Brandenburg, (Civ. A.) 167 SW 
70. 

W. Va.—Ohio River R. Co. v. John- 
son, 50 W. Va. 499, 40 SE 407. 

[a] Occupancy of land confined to 
laying and use of tracks is mot suffi- 
cient to establish adverse possession 
beyond the roadbed and track or nec- 
essary right of way. Brinker v. Un- 
ion Pac., etc., R. Co., 11 Colo. A. 166, 55 
20%. 

[b] Purchasing from adverse hold- 
er.—Where a railroad company hav- 
ing the right of eminent domain takes 
land as a purchaser from one holding 
adverse possession, its title becomes 
good when the combined adverse pos- 
session of the railroad company and 
its grantor exceeds twenty-one years. 
Covert v. Pittsburg, etc., R. Co., 204 
Pa. 341, 54 A 170 [rev.I8 Pa. Super. 
541]. 

[c] Notice of adverse holding.— 
(1) A railroad, enjoying a servitude of 
passage over spaces occupied by its 
tracks and depots, cannot change the 
character of its possession by acquir- 
ing a new title from some third per- 
son and recording it, but must indi- 
cate by some outward sign, calculated 
to challenge the owner’s attention, its 
intent to hold no longer under the old 
title, but under the new. John T. 
“Moore Planting Co. v. Morgan’s Loui- 
siana, etc, R., etc., Co., 126 La. 840, 
53 S 22. (2) Notice to disseizee of 
hostile claim generally see Adverse 
Possession § 230. ; 

{d] Area of adverse possession.— 
Although a right of way of a certain 
width is not all occupied by tracks 
or any other structure, a right of way 
to that extent may be acquired by 
prescription where the character and 
extent of possession and acts of the 
railroad company considered with 
reference to the nature of railroads 
are such as clearly indicate an ad- 
verse claim to such right of way. 
Waggoner v. Wabash R. Co., 185 Ill. 
154, 56 NE 1050. 

[e] Possession not adverse.—Mere 
construction, maintenance, and occa- 
sional use by a railroad company, 
which has no conveyance of the land, 
of an ordinary railroad track across 
a platted street while it still remains 
unimproved and unfit for public use 
and before public convenience or ne- 
cessity requires it to be opened and 
improved for use as a street, do not 
constitute adverse possession as 
against the public. St. Paul} etc., R. 
Co. v. Duluth, 73 Minn. 270, 76 NW 35, 
43 LRA 433. 

84. U. S.—Ayres Mercantile Co. v. 
WUmioneeacy HR “Cot 6 SH wi(2d)) . Sebe 
Louisville, etc., R. Co. v. Smith, 128 
Hedsts 6a.COA Lf? Texas,-ete.,, Ra(Co: 
vy. *Seott; 77 Fed. 726, 23 CCA 424937 
LRA 94. 
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Ky.—Fortune v. Chesapeake, etc., 
RsiCo., 58 SW, Wd ,. 22 Key, 749- 

La.—John T. Moore Planting Co. v. 
Morgan’s Louisiana, etc., R., ete., Co., 
126 La. 840, 53 S 22; McCutchen v. 
ye ae etel, 1R. Coy 118 a, 436.1438 
42. 

Mo.—Boyce v. Missouri Pac. R. Co., 
168 Mo. 583, 68 SW’ 920, 58 LRA 442; 
Welch v. Chicago, etc., R. Co., 19 Mo. 
A. 127. 

N. Y.—Jones v. Delaware, etc., R. 
Co., 208 N. Y. 40, 101 NE 763; Miner 
v. New York Cent., ete., R. Co., 123 
IN. Y. 242725 NE 339; 

Oh.—Schenck v. Cleveland, etc., R. 
Corp Obhy As 64: 

Tenn.—Louisville, ete., R. Co. v. 
Mossman, 90 Tenn. 157, 16 SW 64, 25 
AmSR 670. 

Tex.—Texas, ete., R. Co. v. Gaines, 
(Civ. A.) 27 SW 266. 

[a] Illustrations.—(1) An _ ease- 
ment by prescription may be acquired 
by a railroad company by its adverse 
possession and continuous use of a 
strip of land for eighteen years as a 
right of way (Texas, etc., R. Co. v. 
Gaines, (Tex. Civ. A.) 27 SW 266), (2) 
or by ten years’ adverse occupancy 
and use (Welsh v. Chicago, ete., R. 
Cow 19, Mo. A127)... iC). AL railroad, 
using a highway crossing for nearly 
fifty years without objection, acquires 
a prescriptive right as against the 
owners of the fee. Phillips v. Texas, 
etc., R. Co., (Tex. Commn.'A.) 296 SW 
877. [rev (Civ. A.) 289 SW 697]. (4) 
Where an easement in land for rail- 
road purposes is taken for the use of 
the corporation during its corporate 
life only, and such corporaticn is con- 
solidated with another corporation, 
from the date of the consolidation the 
possession of the land previously tak- 
en for railroad purposes by the new 
corporation is adverse as against the 
owner of the fee, and an action of 
ejectment by the latter is barred 
where such possession has con- 
tinued for more than thirty years. 
Miner v. New York Cent., etc., R. Co., 


123 N. Y. 242, 25 NE 339. (5) Where 
a spur track had been used without 
interference, openly, continuously, 


and under claim of right adverse to 
the owner of the iegai title for over 
thirty years, which was longer than 
the local limitation period, the mere 
fact that for three years prior there- 
to the owners maintained gates over 
tracks did not prevent acquisition of 
an easement by prescription. Ayres 
Mercantile Co. v. Union Pac. R. Co., 
16 (@2d)i 3895. 

[b] Tunnel.—A railroad company, 
by uninterrupted use of a _ tunnel 
through the land of another for rail- 
road purposes, may acquire a -pre- 
scriptive right thereto. Jones v. 
Delaware, etc., R. Co., 208 N. Y. 40, 
101 NE 763. 

{c] Possession adverse.—The pos- 
session of a right of way that was 
not permissive, but continuous, open, 
notorious, and exclusive, is necessar- 
ily adverse. Schenck v. Cleveland, 
ete; R: Co.,;, 11 Oh. AcaiG4: 

{[d] Color of title not required.— 
It is not necessary to the acquisition 


Adverse possession immaterial. 
tract under which a right of way is acquired is fully 
comphed with, the title under the contract alone is 
sufficient,*® and adverse occupancy for the statutory 
period is not material.®° 

[§ 173] C. Agreements, 
Grants—1. Agreements as to Right of Way or Use 
or Land®'—a. In General. 
quire land for railroad purposes,®? a railroad com- 
pany may enter into a contract to acquire real prop- 
erty which is necessary or convenient for the op- 
eration of its road,®® and to agree to pay such price 
for land as shall be fixed by arbitration;9* and in 


[§§ 172-173 


Where the con- 


Licenses, and Implied 


Under the power to ac- 


of a right of way by prescription that 
the occupancy be under color of title. 
Schenck v. Cleveland, etc., R. Co., 11 
Oh. A. 164. 

Le] As lost grant.—(1) A railroad 
occupying private property as a right 
of way for the statutory period of 
limitations against actions to recover 
real property acquires the right to 
continue to use the way, under the 
conclusive presumption that posses- 
sion was taken under a lost grant, al- 
though the statute, strictly speaking, 
does not apply to easements. Boyce 
vy. Missouri Pac. R. Co., 168 Mo. 583, 
68 SW 920, 58 LRA 442. (2) Doctrine 
of lost grant generally see Adverse 
hee §§ 650-655; Easements § 


{f] Discontinuous servitude.— 
Under a statute defining “continuous 
servitudes” as those whose use is or 
may be continual without the act of 
man, and “discontinuous servitudes” 
as Such as need the act of man to be 
exercised, and providing that discon- 
tinuous servitudes can be established 
only by title, a railroad for the trans- 
portation of sugar cane is a discon- 
tinuous servitude, and is not prescrip- 
tible.- Ogborn v. Lower Terrebonne 
Pet aie ete.) Cov 1290 Lanis9,aoGns 


As acquiring mere easement see in- 
fra § 205. 

Easement across or along railroad 
property see Easements §§ 79-81. 

85. See Adverse Possession § 491. 

86. Pittsburgh, etc., R. Co. v. Beck, 
152 Ind. 421, 53 NEE 439. 

87. Ayres Mercantile Co. v. Union 
Pac RR. Con lone. c(20)) 395; 

88. Ayres Mercantile Co. v. Union 
Pac. R. Co., supra. 

89. Scott v. Texas, etc., R. Co., 94 
Fed. 340, 36 CCA 282. 


90. Scott v. Texas, etc., R. Co., su- 
pra. 
{a] Evidence of partial occupancy 


to show that there was not an adverse 
holding of the remainder is not ad- 
missible in a suit w'hich at its incep- 
tion was one for damages for oc- 
cupancy of the entire right of way in 
violation of the contract by which it 
was acquired. Scott v. Texas, etc., 
er 94 Fed. 340, 36 CCA 282. 
ijk 
Title, estate, or interest acquired 
see infra §§ 200-207. 


92. See supra §§ 166-170. 
93. Conlin v. Southern Pac. R. Co., 
40 Cal. A. 738, 182 P 67; St. Louis; 


etc., Electric R..Co. v. Van Hoorebeke, 
191 Ill. 633, 61 NE 326; Choctaw, ete., 
R. Co. v. Bond, 6 Ind. 'T. 515, 98 Sw 
335 [aff 160 Fed. 403, 87 CCA 355]; 
Waldron v. Toledo, ete., R. Co., 55 
Mich. 420, 21 NW 870. 

[a] Partly written and partly oral. 
—An agreement for a railroad right 
of way cannot rest partly in writing 
and partly in parol, and if so made 
the written contract supersedes the 
oral. Waldron vy. Toledo, ete., R. Co., 
55 Mich. 420, 21 NW 870. 

94. Wood y. Auburn, etc., R. Co., 8 
N. Y. 160, Seld. 79. 


Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Conveyances see infra §§ 186— ; 
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the absence of specific provisions in its charter to 
the contrary, the power of making or receiving such 
contracts may be exercised by the president of the 
Such agreement, in order to be 
valid, must be mutual,®® and definite and certain in 


railroad company.°® 


its terms;°? and for a sufficient 


which may consist of advantages to the owner, in 
the increase in the value of his land, from the con- 
struction and operation of the road,®® or of a detri- 


95. Hickory v. Southern R. Co., 137 
N. C. 189, 49 SE 202. 

96. Chicago, CECl Me COM VauStes; 
71 Iowa 6038, 33 NW 124; Louisville, 
ete., R. Co. v. Letcher County Coal, 
ete., Co., 195 Ky. 297, 243 SW 45; Carr 
v. Canadian Northern R. Co., 17 Man. 
178, 6 WestLR 720. 

[a] Acceptance.—(1) Where the 
ewners of land submit by telegram a 
proposition to convey a portion to a 
railroad company in consideration of 
the company’s erecting thereon a 
good and substantial depot, the action 
of the railroad company in taking and 
retaining possession of land without 
any other authority, and in writing 
to the owners a letter requesting a 
change of location in the streets ap- 
proaching the depot site, and stating 
it is understood that the railroad will 
build a depot, is. an acceptance by 
the railroad of the proposition as 
stated in the telegram. OS 
ete., R. Co. v. Letcher County Coal, 
ete., Oo: 195 Key. 297, 243 SW 45. '(2) 
A written offer to sell land on certain 
terms, accompanied by an intimation 
that if the purchaser takes possession 
the vendor would treat that act as an 
acceptance of the offer, and the sub- 
sequent taking of such possession, 
without further communication with 
the vendor, together constitute a 
binding contract of purchase and sale 
of the land, which is taken out of the 
statute of frauds by that act of tak- 
ing possession, such act being in it- 
self a part performance of the con- 
tract, as well as an essential in the 
making Of) it: Carr v. Canadian 
Northern R. Co., 17 Man. 178, 6 West 
LR 720 

[b] ‘Statement by the landowner 
to a committee of citizens, who are 
not acting as agents of the company, 
of the conditions upon which ‘the will 
grant a right of way to the company, 
does not constitute a contract to con- 
vey oe right of way. Chicago, 
etc., R. Co. v. Estes, 71 Iowa 6038, 33 
NW 124. 

97. Camp Mfg. Co. 
112 Va. 79, 70 SE 497. 

[a] Ilustration—A contract to 
convey land for a railroad right of 
way is not void for uncertainty be- 
cause it provides that the road can 
be kept on the land as long as needed. 
Camp Mfg. Co. v. Carpenter, 112 Va. 
79, 70 SE 497, 

98. Botkin v. Livingston, 21 Kan. 
232 [overr Botkin v. Livingston, 16 
Kan. 39]; Sparks v. Ritter, 204 Ky. 
623, 265 SW 26. 

{al Release of groundless claim.— 
The desistence of a person from fur- 
ther opposition to the building of a 
railroad on certain land owned by the 
railroad company, but in possession 
of such person, is not a sufficient con- 
sideration for the company’s agree- 
ment to pay him all damages which 
the county commissioners may assess 
for the building of the road. Botkin 
vy. Livingston, 21 Kan. 232 [overr 16 
Kan. 39]. 

99. Bell v. Southern Pac, R. Co., 
144 Cal. 560, 77 P 1124; Cadiz R. Co. 
v. Roach, 114 Ky. 934, 72 SW 280, 24 
KyL 1761. 

{a] TIllustration.—Where a _ land- 
owner, with a number of other land- 
owners, agrees to donate land as a 
railroad right of way, and it appears 
that it is three and one half miles 
from his residence to the nearest de- 
pot and that the new railroad is to 
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consideration, ?® 


prose a depot within a mile and a 

half, the necessary increase in the 
value of his land is a sufficient con- 
sideration for his agreement. Cadiz 
R. Co. v. Roach, 114 Ky. 934, 72 SW 
280, 24 KyL 1761. 

{[b] Prospective advantages, prob- 
able in their attainment, may be con- 
sidered as well as the immediate 
benefit to be derived by the land- 
owner from the construction of the 
road, in determining the reasonable- 
ness of a contract for the sale of a 
railroad right of way. Bell v. South- 
ey re ca Reo, 144 Cale eo60, 7a 


Le" Cadizi Ry, Go! vi Roaeh,) 1174 iky-; 
934, 72 SW 280, 24 KyL 1761; Mor- 
gan v. Michigan Air-Line R. Co., 57 
Mich. 430, 25 NW 161, 26 NW 865. 

[a] Partial building of railroad in 
reliance on a promise to donate a 
right of way is a sufficient detriment 
to the promisee to constitute a good 
consideration for the promise. Cadiz 
Ri Co. Vo Roach, “114 Ky! 934) (727 Sw 
280. 24 KyL 1761. 

{[b] Estoppel.—Where a landown- 
er‘ agrees to donate land to a railroad 
company for a right of way and 
thereafter the company commences 
work upon the road and grades the 
roadbed to a point near the grantor’s 
land, and he then for the first time 
repudiates his grant, he is estopped 
from denying the obligations of his 
agreement on the ground that it was 
without consideration. Cadiz R. Co. 
v. Roach, 114 Ky. 934, 72 SW 280, 24 
KyL 1761. 

[c] Consideration insufficient.—A 
contract by a railroad company in 
consideration of a conveyance of a 
right of way to construct certain 
drains and sewers not rendered 
necessary by the construction of the 
road, and having no relation thereto, 
is void. Morgan v. Michigan, etc., R. 
vee 57 Mich. 430, 25 NW 161, 26 NW 


2. Ga.—Dowman-Dozier MipoL. (Co. 
v. Central of Georgia R.Co., 29 Ga. A. 
187, 114 SE 815. 

Kan.—McClure v. Missouri River, 
ete., R. Co., 9 Kan. 373. 

Minn.—Kettle River R. Co. v. EHast- 
ern R. Co., 41 Minn, 461, 43 NW 469, 
6 LRA 111. 

Mo.—Richards v. Ferguson Impl. 
Co., 125 Mo. A. 428, 102 SW 606. 

sh Rie PREC Ole v. Mine Hill, 

Co., 2 LegChron 310. 

age Contracts against public pol- 
icy—An agreement which, by its 
terms, gives an exclusive right of way 
to a railroad company in or through 
a certain tract of land in so far as it 
attempts to exclude other railroad 
corporations from acquiring a right 
of way over the same tract upon land 
not appropriated or acquired for its 
use, is against public policy, and void. 
Kettle River R. Co. v. Eastern R. Co., 
41 Minn. 461, 43 NW 469, 6 LRA 111. 

[b] Contracts not against public 
policy.— (1) A contract to convey real 
estate to a railway company for the 
purpose of aiding it ‘in the construc- 
tion, maintenance, and accommodation 
of its railway,’’ provided it build a 
railway to a certain place, and locate 
its depot within a certain town, is 
not in contravention of public policy, 
or void. McClure v. Missouri River, 
etc., R.-Co., 9 Kan: 373. (2) A. con- 
tract under which a spur track is con- 
structed by a _ railroad, requiring 
plaintiff to indemnify the railway 


etc., 


ment to the railroad company.? 
not be contrary to public policy,” and under some 
statutes it must be recorded.* 

Of leased land. Where a proposed right of way 
extends through demised premises, the lessee is a 
necessary party to the negotiations and contracts 
leading up to the procurement of the right of way.* 
But a lessee who has only a license or easement on 
the land cannot authorize the construction of a rail- 
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company against liability for dam- 
age to persons or property, whether 
attributable to the negligence of the 
railway company or its employees, or 
not, is not void as contrary to public 
policy. Dowman-Dozier Mfg. Co. v. 
Central of Georgia R. Co., 29 Ga. A. 
187, 114 SE 815. (3) Where a railroad 
company, in consideration of not pay- 
ing damages for its right of way, 
agrees to permit the owner of adjoin- 
ing land to mine coal under the road- 
bed, providing that such owner, when 
ready to do so, shall give notice to de- 
fendant and defendant shall take 
proper care to secure its road or 
change its location, such agreement is 
not against public policy. Lippincott 
v. Mine Hill, etc., R. Co., 2 LegChron 
(Pa.) 310 

[e] Discrimination toll to land- 
owners.—A railroad company cannot 
contract with a landowner to lay a 
public switch over his land on con- 
dition that he be allowed to exact toll 
from shippers served by such switch, 
since the railroad company must so 
acquire its rights that it can impar- 
tially serve all of its customers; but 
public policy does not preclude the 
railroad company from contracting to 
construct a private switch on private 
land, and the landowner has a right to 
charge a rental for the privilege of 
passing over that part of the switch 
which is located on his land. Rich- 
ards v. Ferguson Impl. Co., 125 Mo. 
A. 428, 102 SW 606. 

Agreements contrary to public poli- 
cy generally see Contracts §§ 360—439. 

3. Baltimore, ete., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 528; Beattie 
v. pen cne: Cent. R. Co., 108.N. C. 425, 
12 SE 91 

[a] Penh to convey strip of 
land to a railroad for a right of way 
upon certain conditions is a contract 
relating to real estate within a stat- 
ute providing that deeds, mortgages, 
and other instruments relating to or 
affecting the title to real estate shall 
be recorded. Baltimore, ete., R. Co. 
v. Brubaker, 217 Ill. 462, 75 NE 523. 

[b] UWnrecorded agreement by a 
landowner to relinquish to a railroad 
company a right of way through his 
lands in consideration of the advan- 
tage to be derived from the construc- 
tion of the road does not vest the 
title to the right of way in the com- 
pany, where it puts up a grade only, 
and then abandons work for twenty- 
five years; and the company cannot 
claim such title under a statute, pro- 
viding that a railroad company shall 
not be barred of its real estate, right 
of way, easements, etc., “which may 
have been condemned or otherwise 
‘obtained’ by any statute of limi- 
tation or adverse occupancy. Beattie 
v. Carolina Cent. R. Co., 108 N. C. 425, 
12 SE 913. 

Recording contract for saie of land 
generally see Vendor and Purchaser 
[39 Cye 1230]. 

4 Crowell v. New Orleans, etce., 
R. Co., 61 Miss. 631; Thompson y. Erie 
R. Co., 96 App. Div. 539, 89 NYS! 925 

fa] Landlord cannot license build- 
ing of railroad across lands in the 
possession of his tenant, without the 
consent of the latter. Crowell v. New 
Orleans, etc., R. Co., 61 Miss. 631. 

Transfer of reversion to stranger 
peered see Landlord and Tenant §§ 
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[§ 174] b. Effect of Agreement in General. 
general rules relating to contracts,® particularly those 
relating to the purchase of real estate,’ apply to a 
contract by a railroad company for the acquisition 
of a right of way or other interest in land with re- 
spect to the rights and liabilities of the parties there- 
such as under an agreement to convey or 


under,® 


5. Snell v. Wasatch, etc., R. Co., 3 
Utah 192, 2 P 193, 

[a] Thus a railroad company 
which builds a road on another’s land 
to a quarry thereon cannot justify un- 
der authority from a lessee who has 
only a license to quarry and a right of 

way to remove the rock. Snell v. Wa- 
satch, etc., R. Co., 3 Utah 192, 2 Hi Ie 

6. ‘See Contracts 13 C. J. p Of 

7. See Vendor and Barintaee [39 
Cyc 1182 et seq]. 

8. Ida.—Boise Valley Constr. Co. 
v. Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968. 

Ind.—Burrow v. Terre Haute, etc., 
R. Co., 107 Ind. 432, 8 NE 167; Barth 
v. Pittsburgh, etc., R. Co., 45 Ind. A. 
434, 90 NE 322. 

Md.—Russell v. Zimmerman, 121 
Mad. 328, 88 A 337. 

Pa.—Lilley v. Pittsburg, etc., R. Co., 
213 Pa. 247, 62 A 852. 

Can.—Acton Tanning Co. v. Toronto 
Suburban R. Co., 56 Can. S. C. 196, 40 
DomLR 421, 22 CanRCas 279. 

[a] Written contract which re- 
leases and quitclaims to certain per- 
sons, in consideration of benefits to 
accrue, a right of way for railroad 
purposes, in trust for a railroad com- 
pany, is not a power of attorney, but 
it invests the persons named with an 
immediate right to the real estate de- 
scribed. Burrow v. Terre Haute, etc., 
R. Co., 107 Ind. 432, 8 NE 167. 

ib] Right of way and bonus.—A 
contract between a trustee for a rail- 
road and defendant, which provided 
that in consideration of one dollar 
defendant agreed -to deliver to the 
trustee a deed to a strip of land de- 
scribed for a right of way, for an elec- 
trie railroad, as soon as the track was 
laid on the described property, and for 
like other consideration agreed to pay 
the trustee six hundred dollars as 
soon as the persons for whose use 
the track was made and constructed 
had put in operation an electric rail- 
road from B to the strip of land de- 
scribed and given a specified service, 
contained two complete contracts; 
one for conveyance of a right of way, 
and the other to pay a bonus as speci- 
fied, which the railway company 
might entitle itself to collect, al- 
though it might not be entitled to de- 
mand a conveyance to the pre Me of 

One 


way. Boise Valley Constr. 
Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968. 

{e] Bartering away functions.— 


There is a presumption that a con- 
tract by a railroad company in obtain- 
ing aright of way was not intended to 
barter away its right to exercise any 
of its functions, such as the making 


of necessary improvements. Lilley v. 
Pittsburg, etc., R. Co., 213 Pa. 247, 
62 A 852. 


{d] Crossing for benefit of dwell- 
ings.—A restrictive agreement made 
a part of a proceeding by a railway 
company to condemn a strip across 
property fronting a street, by which 
the company agrees to maintain cross- 
ings for the benefit of “dwellings” 
erected on the remaining property, is 
not intended for the benefit of dwell- 
ings alone but may be enforced for 
the benefit of a business building 
erected on such remaining property. 
Russell v. Zimmerman, 121 Md. 328, 
88 A 337. 

9. U. S.—Lockwood v. Ohio River 
R. Co., 103 Fed. 248, 43 CCA 202 [cer- 
tiorari den 180 U. S. 637 mem, 21 SCt 
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secure conveyance to the railroad company,°® or for 


The 


claiming under 


920 mem, 45 L. ed. 710 mem]. 

Cal.—-Conlin v. Southern Pac. R. Co., 
40:.Cal. Ax TSese Lone noe 

Tit; —Littlejohn v. Chicago, etc., R. 
Co., 219 Ill. 584, 76 NE 840. 
gghoWa—Wetherel] v. Brobst, 23 Iowa 

6. 

Mass.—Boston, ete., R. Co. v. Bab- 
eock, 3 Cush. 228. 

Mich.—Wilson vy. Muskegon, etc., R. 
Co., 1382. Mich. 469, 938 NW 1059. 

Mo.—Idalia Realty, ete., Co. v. Nor- 
man’s, etc.,) R.Co., 219 SW. 923. 
ie C.—Williams v. Oliver, 25 8S. C. L. 

Va.—Albert v. Tidewater R. Co., 107 
Va. 256, 58 SE 575 

wi is._-Chicago, etc., Ret Comnvianet WW. 
Wright Lumber Co., 123 Wis. 46, 100 
NW 1034. 

N. B.—Fredericton, ete., Coal, etc. 
Co. v. Harding, 42 N. B. 363, 20 Dom 
LR 803. 

“Where a railroad company enters 
into a contract or agreement for the 
conveyance of a right of way, which 
it has the lawful power to make, such 
contract, when made, stands on the 
same footing as other contracts.” St. 
Louis, etce., Electric R. Co. v. Van 
Hoorebeke, 19D Al, 633). 1636; 60 NE} 


[a] Tliustration.—An agreement to 
sell the railroad company “the land 
they take on the northerly side of 
the M turnpike, adjoining T’s land, at 
twenty cents per square foot, for 
each and every foot so taken by said 
company,” is not for a sale of land 
generally, or of such part of it as the 
railroad company might elect, or of 
such as they should accept thé of- 
fer of; but for the sale of such part 
of the land described as the plaintiffs 
might take, in the exercise of the 
power conferred on them by law tc 
take land for their road. Boston, etc., 
aa Oe v. Babcock, 3 Cush. (Mass.) 

[b] Where agreement is prepared 
by railroad company, any doubt as to 
its true meaning should be construed 
adversely to the company, and not be 
construed most favorably to the gran- 
tee under the general rule. Lockwood 
v. Ohio River R. Co., 103 Fed. 243, 43 
CCA 202 [certiorari den 180 U. S. 637 
mem, 21 SCt 920 mem, 45 L. ed. 710 
mem]. j 

{[c] Agreements held _ sufficient: 
(1) To entitle the railroad company 
to a conveyance of a right of way. 
Turpin v. Baltimore, etc., R. Co., 105 
Ill. 11. (2) To entitle the company to 
such title as the vendor could give, 
although not a warranty. Wetherell 
v. Brobst, 23 Iowa 586. (8) To entitle 
the company to an easement for a 
right of way, and not to a convey- 
ance of the fee. Williams v. Oliver, 
25 S. C. L. 115. (4) To require the 
company to pay one hundred dollars 
per acre for new land and reconvey 
that portion of the old right of way 
not used. Albert bi pice wa ter RaCos 
107 Va. 256, 58 SH 5 

[d] As not Ebaaitheas convey- 
ance.—An instrument providing that 
the grantor for a consideration agrees 
to convey to defendant railroad com- 
pany a strip across certain land de- 
scribed, on the request of the rail- 
road company, at any time within a 
year from the date of the agreement, 
when construed in connection with 
the statute relating to the powers of 
a railroad company to take and hold 
property, does not constitute a con- 


the ascertainment and payment of compensation to 
the owner of the land.?° 
a conveyance of a right of way is acted upon and 
the railroad constructed, the provisions of the agree- 
ment are binding upon the Jandowner!! and others 


Where the agreement for 


him,?? such as his grantee with 


veyance of a right of way across the 
land described, or give the railroad 
company a right of possession of such 
right of way as against a subsequent 
grantee, although the company has 
constructed its road over the line and 
maintained possession for several 
years. Wilson v. Muskegon, etc., R. 
Co., 132 Mich. 469, 983 NW 1059. 

10. Mich.—Ardis vy. Grand Rapids, 
etc., R. Co., 200 Mich. 400, 167 NW 5. 

Minn.—St. Paul, ete., R. Co. v. Mur- 
phy, 19 Minn. 500. 

N. J.—Lehigh Valley Terminal R. 
Co. v. Currie, 54 N. J. Eq. 84, 33 A 824 
[aff 54 N. J. Eq. 700 mem, 37 A 1117 
mem] (as to money deposited for 
hanes of grade of street). 

"Y.—In re New York, etc., R. Co., 
98 Nw. Y. 447 [aff 33 Hun 6391, 

N. C.—Plott v. Western North CGar- 
olina R. Co., 65 N. C. 74. 

Pa.—Hoffman vy. Bloomsburg, 
Riv Co.) 157 ae L(A ee A Oe 

{a} By commissioners.—Where a 
railroad corporation enters into a con- 
tract with the owner of lan’d which 
it desires for its road, whereby it 
agrees to purchase and the owner 
agrees to sell and convey the premises 
at a price to be ascertained in and by 
proceedings to be instituted by the 
corporation under the general rail- 
road act, and the parties agree upon 
the names of the commissioners to be 
appointed and the principles to govern 
them in their determination, whereby 
they are to be authorized to base their 
decision upon their own. knowledge 
and information as well as upon the 
evidence, and they provide that they 
shall have all rights of appeal given 
by law in such proceedings, the con- 
tract binds the parties and the ac- 
tion of the court in proceedings com- 
menced in pursuance thereof. In ne 
New York, etu., R. Ca, 98 N. Y. 447 
[aff 33 Hun 639]. 

[b] Assessment when “located.”— 
An agreement providing for the as- 
sessment of damages for a right of 
way when the road shall be “‘located’”’ 
requires the assessment to be made 
when the roadbed is located and con- 
structed on the land, and not when the 
final line has been ‘duly adopted by 
the directors. Hoffman vy. Blooms- 
ae ete; WRMCo; tL basiiaecMea: 


{c] Railroad company may dis- 
pense with assessment: (1) By com- 
missioners of damages for laying its 
track over private property. See gen- 
erally Eminent Domain §8§ 414-426. 
(2) By promising to pay such dam- 
ages; and the landowner may recoyv- 
er on the special promise. Plott v. 
came North Carolina R: Co., 65 N. 

. 74, 

Assessment by commissioners or 
arbitrators on acquisition by eminent 
iy see Eminent Domain §§ 414- 
426. 

11. Waggoner v. Wabash R. Co., 
185 Ill. 154, 56 NE 1050; Sands v. Wa- 
caser, 149 iil. 530, 36 NE 960; Turpin 
ve Baltimore, etc., R. Cos LOS Priya 

12. See case infra this note. 

[a] In Quebec the sale or convey- 
ance of lands for a right of way per- 
mitted under the Railway Act from 
institutes to railway companies is 
binding upon the substitutes, notwith- 
standing a violation of the rules re- 
specting payment of the considera- 
tion money; and hence, when the 
company has paid the consideration 
money to the institute, instead of pay- 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 174-176] 


notice.!* 
ecutory, the railroad company is not authorized to 
enter upon the land and locate its road,'* nor can 
it demand a conveyanee.?® 

[§ 175] c. Options.4° An option to purchase a 
right of way is not invalid because of the nonpay- 
ment of a nominal consideration which has been ten- 
dered and refused;1" nor is it waived by the com- 
pany’s thereafter continuing proceedings to con- 
demn the right of way.1® Where such an option 
is to become null and void unless exercised within a 
specified time by the payment of a. specified sum, 
time is of the essence of the contract, and if tender 
is not made within the time fixed the contract is at 
an end,?® and the railroad company cannot compel 
performance thereof, although it has entered and 
expended money in construction.2° Such an op- 
tion is not changed into a binding contract, freed 
from the conditions of the option as to time and pay- 
ment, by a letter written by the company stating that 
the payments agreed upon will be made.” 

[§ 176] d. Contract To Furnish or Procure Right 
of Way. A contract to furnish or procure a right 
of way for a proposed railroad must be certain as to 
parties and subject matter;?* and a bond given to 
a railroad company conditioned to secure land for 
aright of way and depot grounds, etc., requires that 
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But as long as the contract remains ex-— 


[51 C.J.] 515 


a good title be secured and that the land be paid for 
by the obligor before the condition is performed.?? 
A provision in such a contract that the railroad must 
be built to a specified point within a specified time, 
followed by an agreement to pay a bonus to be agreed 
on, is merely a limitation on the bonus obligation, 
and not a limitation on the obligation to furnish the 
right of way only in the event the road is built 
within the time specified.24 Where a company, hav- 
ing a contract to construct a railroad and stations for 
a railroad company, contracts to purchase land for 
a station at a particular location, it has been held 
not relieved from its obligation to purchase the land 
by a subsequent change of the location of the rail- 
road,?° and it is liable for damages sustained by its 
breach of the contract.?° 

Promoter’s obligation. A promoter who, in con- 
sideration of another furnishing and grading a right. 
of way, contracts to procure the organization of the 
proposed railroad and the operation of trains there- 
on at all times, is personally bound to procure the 
continuous and permanent operation of the railroad 
involved,?7 and if he fails to do so, the person fur- 
nishing the right of way under the contract is en- 
titled to damages sufficient to make him whole on his 
investment in reliance on the contract.28 But a 
provision that an accepted title is to be furnished 


ing him the annual rent thereon, the 
institute has no recourse against the 
railway company other than a right 
to recover his share of the considera- 
tion money, as ‘determined at the 
time of the sale; he cannot claim, at 
the opening of the substitution, his 
share of the accrued value of the 
land sold. Latour v. Grand Trunk, 
etc., R. Co., 40 Que. Super. 514, 13 Can 
RCas 404. 

13. Waggoner v. Wabash R. Co., 
185 Ill. 154, 56 NE 1050; Sands v. 
Wacaser, 149 Ill. 530, 36 NE 960. 

{a] Waiver of laches.—A purchas- 
er of land with notice of a railroad 
company’s right of way across the 
same cannot complain of laches of the 
railroad company, which has been 
waived by permitting the company to 
enter under a contract. Waggoner v. 


hea R. Co., 185 Ill. 154, 56 NE 
14. Whitman v. Boston, ete. R. 


Co., 3 Allen (Mass.) 133; Boring Lum- 
ber Co. v. Roots, 49 Or. 569, 90 P 487. 

{a] TIllustrations.—(1) A written 
agreement to sell land to a railroad 
company for a specified price within 
a certain time and a tender of the 
amount within such time and a re- 
fusal to accept it will not authorize 
the company to enter upon the land 
afterward and locate its road upon the 
same. Whitman v. Boston, etc. R. 
Co., 8 Allen (Mass.) 133. (2) So where 
an owner of land agrees to convey to 
a railroad company within a specified 
time a right of way with the unre- 
stricted right and privilege to enter 
on, locate, and construct a railroad, 
and the consideration for the con- 
tract is a nominal sum and the ad- 
vantage of the location of the line 
through the owner’s property, the 
company has no implied right to en- 
ter upon the land and build a railroad 
prior to the execution of the deed. 
Boring Lumber Co. vy. Roots, 49 Or. 
569, 90 P 487. 

15. Weigold v. Pittsburg, etc., R. 
Co., 208 Pa. 81, 57 A 188. 

{a] TIllustration.—Where an owner 
of land agrees by parol with an agent 
of a railroad company, without know- 
ing his principal, to sell certain lan‘d 
for a fixed sum, he is not estopped, 
twenty months thereafter, to refuse 
on demand to convey the property 
to the company for the price named, 
although the price named is a rea- 
sonable one, and the one subsequently 


demanded by the owner is unreason- 
able and exorbitant. Weigold v. Pitts- 
ee ete., R. Go., 1208) Pa. 81, ° 571A 

Conveyances to or for railroad see 
infra §§ 186-191. 

16. Option sales of land generally 
see Vendor and Purchaser [39 Cyc 
1232 et seq]. 

17. Seyforth v. Groves, etc, R. 
Co}, TLE ALS 275s [afl 2h Ls 483, 
75 NE 522]. 

18. Stamnes v. Milwaukee, etc., R. 
Co., 131 Wis. 85, 109 NW 100, 925, Hit 
NW 62. 

19. Spokane, etce., R. Co. v. Bal- 
linger, 50 Wash. 547, 97. Pul39: 


20. Spokane, ete., R. Co. v. Ballin- 
ger, supra. 
fa] Thus, where a railroad com- 


pany fails to exercise an option by 
completing the purchase by paying 
the purchase money for a right of 
way within the time prescribed, the 
fact that it had expended much money 
in construction on the strip, as au- 
thorized by the agreement, did not 
estop the owners from declaring the 
option forfeited, the railroad com- 
pany being entitled to save such ex- 
penditures by exercising its right of 
eminent.domain. Spokane, etc., R. Co. 
v. Ballinger, 50 Wash. 547, 97 P 739. 

21. Spokane, ete., R. Co. v. Ballin- 
ger, supra. 

22. Green v. Bay City, etc., R. Co., 
158 Mich. 436, 123 NW 4; Risinger v. 
Clark, (Tex. Civ. A.) 246 SW 1092. 

{a] Contract held not uncertain.— 
A contract by defendants to furnish 
a person named and his associate, not 
named, a strip of land one hundred 
feet wide for a right of way for a 
railroad -to be located by him or his 
authority and extending from a point 
five miles north or west of a town to 
the county line, is not uncertain as 
to the parties or the subject matter, 
it being immaterial to defendants who 
were the beneficiaries of the contract, 
which was made certain as to the 
description of the right of way by the 
location of the railroad line. Risin- 
Ere Clark, (Tex. Civ. A.) 246 SW 
1092. 

[b] Particular agreement con- 
strued.—Where a contract to procure 
a right of way for a railroad provided 
that it should be secured with the 
greatest ‘diligence, and the work 
completed, if possible, by a certain 
date; that the company should atd- 


vance the cash necessary, one thou- 
sand dollars, upon the signing of the 
agreement, and the balance as re- 
quired; the total amount not to ex- 
ceed two thousand five hundred dol- 
lars; that the parties procuring the 
right of way might commence the 
necessary condemnation proceedings 
in the name of the company, but at 
their expense, and that the money 
necessary therefor, or the damages 
assessed, Should be advanced by the 
company, but upon final settlement de- 
‘ducted from the consideration such 
parties were to receive; the restric- 
tion of two thousand five hundred dol- 
lars upon the amount of money to be 
advanced applied to money advanced 
to secure the right of way by what- 
ever means the parties procuring it 
were authorized to use. 'Green v. Bay 
ge R. Co., 158 Mich. 436, 123 


23. Frey v. Ft. Worth, etc., R. Co., 
6 Tex. Civ. A. 29, 24 SW 950 [rev on 
other grounds 86 Tex. 465, 25 SW 


609]. 

Construction of depot is not 
condition precedent to a railroad com- 
pany’s right to recover on a bond to 
secure a right of way and depot 
grounds for the company. Frey v. Ft. 
Worth, etc., R. Co., 6 Tex. Civ. A. 29, 
24 SW 950 [rev on other grounds 86 
Tex. 465, 25 SW 609]. 

24. Risinger v. Clark, (Tex. Civ. 
A.) 246 SW 1092. 

25. Fairchild v. City, ete, Con- 
tract Co., 158 App. Div. 166, 143 NYS 
35 [motion to ‘dism app den 211 N. ¥. 
526 mem, 105 NE 1084 mem, and aff 
215 N. Y. 671 mem, 109 NE 1073 mem]. 

26. Fairchild v. City, etc., Contract 
Co., supra. 

27. Drummond v. Steele, 11 F. (2d) 
595 [certiorari granted 271 U. S. 658 
mem, 46 SCt 633 mem, 70 L. ed. 1136 
mem]. 

[a] Banguage “at all times,” as 
used in the contract and also in the 
deed of the right of way, is not de- 
scriptive of the quality of the serv- 
ice, rather than the duration. Drum- 
mond v. Steele, 11 F. (2d) 595, 596 
{certiorari granted 271 U. S. 658 mem, 
46 SCt 633 mem, 70 L. ed. 1136 mem]. 

28. Drummond v. Steele, supra. 

[a] Remote damages.—Damages 
for depreciation of property by breach 
of such contract are too remote. 
Drummond v. Steele, 11 F. (2d) 595 
[certiorari granted 271 U. S. 658 mem, 
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within a specified time after request does not re- 
quire the promoters of the railroad to wait until the 
expiration of such time before they may begin ac- 
quiring any of the right of way, where the contrac- 
tors, after receiving notice of the location, fail 
to take steps to procure the right of way.?® 
the parties making such contract repudiate their ob- 
ligation to furnish a portion of the right of way to 
a particular place, and thus render it impossible for 
the promoters to construct a road to that place in 
the time specified in the contract, the promoters are 
under no obligation to hasten the construction of the 
road on other portions of the right of way.®° 

Where under such a contract a 
landowner agrees to pay the railroad a_ specific 
amount as soon as it puts into operation a railroad 
line from a specific point to a described piece of 
land, and gives a specified service, it is binding as a 
bonus contract,?! and is certain and definite as to 


Bonus contract. 


RAILROADS 


nus.22 


Where 


the time when the obligation will mature;?? but 


46 SCt 633 mem, 70 L. ed. 1136 mem]. 

29. Risinger v. Clark, (Tex. Civ. 
A.) 246 SW 1092. 

380. Risinger v. Clark, supra. 

31. Boise Valley Constr. Co. v. 
Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968; Risinger vy. Clark, (Tex. 
Civ. A.) 246 SW 1092. 

32. Boise Valley Constr. Co. v. 
Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968. 

33. Boise Valley Constr. 
Kroeger, supra. 

34. Effect as to remedies of owner 
see infra §§ 178, 182. 

35. See Licenses §§ 173-206. 

36. See statutory provisions; and 
case infra this note. 

[a] In Maryland a right of way 
cannot be acquired by a mere license, 
but only in the mode authorized by 
statute, that is, by a deed executed 
and recorded. Baltimore, etc., R. Co. 
v. Algire, 63 Md. 319. 

37. U. S.—Plazuela Sugar Co. v. 
Pastoriza, 245 Fed. 115, 157 CCA 411. 

Ill.— Littlejohn v. Chicago, etc., R. 
Co., 219 Ill. 584, 76 NE 840. 

Ind.—Cranor v. Lake Erie, etc., R. 
Co., 83 Ind. A. 449, 149 NE 297; New- 
point v, Cleveland, etc., R. Co., 59 Ind. 
A. 147, 107 NE 560. 

Minn.—Mathews y. St. Paul, etc., R. 
Co., 18 Minn. 434. 08 

Mo.—Hargis v. Kansas City, etc., R. 
Co., 100 Mo. 210, 13 SW 680; Darling- 
ton v. Missouri Pac. R. Co., 99 Mo. A. 
1, 72 SW 122. 

S. C.—See Tutt v. Port Royal, etc., 
R. Co., 28 S. C. 388, 5 SE 831; Tomp- 
kins v. Augusta, etc., R. Co., 21 S. C. 
420. 

Tex.—Knowles v. Northern Texas 
Tract. Co., (Civ. A.) 121 SW 232. 

[a] Illustration.—An agreement to 
convey land to a railroad company, 
providing that it shall construct its 
road through a certain village within 
a given time and promising to deliver 
a deed when the road is complete and 
in operation, prior to which time the 
railroad may enter on the premises 
for the purpose of constructing and 
operating its road, is a mere license 
to the railroad to enter upon the land, 
eonstruct its road, and operate its 
trains, and gives the railroad company 
a mere right to the possession of the 
land, and confers on it no title. Lit- 
tlejohn v. Chicago, etc., R. Co., 219 Ill. 
584, 76 NBD 840. 

[b] Life tenant.—Under a statute 


Comins 


providing that notice shall be given to' 


the owner of land that a right of way 
is required, and for his consent there- 
to, the consent of a life tenant in pos- 
session will pass a license in the right 
of way as against the remaindermen, 
the company holding by force of its 
charter and not of the owner’s deed. 


Tutt v. Port Royal, ete., R. Co., 28 S. 
C. 388, 5 SE 831. 

{c] Evidence held sufficient to 
support a finding that a corporation 
owning lanid agreed to the construc- 
tion of a right of way over the land 
for a traction company, authorizing 
the company to claim the right of 
way. Knowles v. Northern Texas 
Tract. Co., (Tex. Civ. A.) 121 SW 232. 

[d] Consent held question for jury. 
—Karchmer v. Texas Co., (Tex. Civ. 
A.) 28 SW (2d) 286. 

38. McCarty v. New York Cent., 
oo? R. Co., 738 App. Div. 34, 76 NYS 

[a] Over canal lands.—In New 
York, although Const. (1894) art 7 § 
8 prohibits the legislature from sell- 
ing or leasing the Erie Canal, yet un- 
der L. (1894) c 338 § 25, giving the 
superintendent of public works su- 
pervisory power over these lands and 
of any railroad within ten rods of the 
canal, a license may be given to a rail- 
road company to construct its track 
and operate its cars upon such land 
under the direction of the state au- 
thorities. McCarty v. New York Cent., 
etc., R. Co., 73 App. Div. 34, 76 NYS 
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Hetfield v. Central R. Co., 29 


39. 
N.S: 571 [rev 29 No JL. 2067. 
[a] Legal consent.—Where the 
company’s charter provides that it 
may obtain land by consent of the 
owner, it means legai consent, which 
it can obtain only in such manner as 
existing laws provide for acquiring 
title to, or the right to occupy, real 
estate, and which can be evidenced 
only by writing. Hetfield v. Central 
oe 29 NaS. LS STL, firewe29 UNE eee. 
40. Snyder v. Chicago, ete., R. Co., 
112 Mo. 527, 20 SW 885; Cayuga R. 
Co. v. Niles, 13 Hun (N. Y.) 170; Ma- 
ginnis v. Knickerbocker Ice Co., 112 
Wis. 385, 88 NW 300, 69 LRA 833. 

[a] Parol agreement for right of 
way, which is void as a contract, un- 
der the statute of frauds, may be val- 
id as a license. Cayuga R. Co. v. 
Niles, 138 Hun (N. Y.) 170. 

[b] Rule not applicable.—Where 
there is a written agreement defining 
the rights of the parties, the doctrine 
that, if a railroad company takes pos- 
session of land for a public way, the 
owner thereof not objecting, the latter 
will be presumed to have consented 
thereto and impliedly agreed to accept 
a just compensation therefor and con- 
sented to rely on the statutory meth- 
od of obtaining the sum has no ap- 
plication. Maginnis v. Knickerbocker 
Ice Co., 112 Wis. 385, 88 NW 300, 88 
AmSR 986, 69 LRA 833. 

41. Norfolk Southern R. Co. 
Stricklin, 264 Fed. 546. 


Vv. 


[§§ 176-177 


‘does not require that the road shall be operated on 
or over such piece of land in order to earn the bo- 


[§ 177] 2. License or Consent®4—a. In General. 
Subject to the rules relating to licenses in respect of 
real property generally,*® unless prohibited by stat- 
ute,?® a railroad company may acquire the right to 
construct and-operate its railroad upon the land of 
another, by license from the owner,** or other person 
entitled to give consent thereto.** 
is authority to the contrary,®® as a general rule, con- 
sent to such a license may be implied from acts of 
acquiescence on the part of the owner;*°® and this 
rule applies to land which the railroad company is 
otherwise prohibited from invading,*! as where, with 
full knowledge on his part, he permits or acquiesces 
in the railroad company’s taking possession of his 
land and expending large sums of money in con- 
structing and operating its road.*? 


Although there 


Consent may 


{a] Thus, although a _ railroad 
charter prohibits the railroad com- 
pany from invading any private dwell- 
ing house, yard, or burial ground of 
any individual without his consent, 
if the owner acquiesces in the entry 
and construction of the road the land 
may be subject to the easement not- 
withstanding the presence of build- 
ings thereon. Norfolk Southern R. Co. 
v. Stricklin, 264 Fed. 546. 

42. U.S.—Norfolk Southern R. Co. 
v. Stricklin, supra. 

Oe hn ee v. Heed, 219 Ill. A. 

Ind.—Newpoint v. Cleveland, etc., 
R. Co., 59 Ind. A. 147, 107 NE 560. 

Iowa.—Shimanek vy. Chicago, ete., R. 
Co., 152 NW 574, 178 Iowa 1187, 159 
NW 287. 

Mo.—Snyder v. Chicago, etc., R. Co.,° 
112 Mo. 527, 20 SW 885. 

N. Y.—In re West 134th St., 143 
App. Div. 258, 128 NYS 589 [rev on 
eeai. grounds 204 N. Y. 465, 97 NE 


S. C.—Moore v. North, etc., Carolina * 


Rio, V4aSiC 243 Clo ee O26. 
W. Va.—-Dulin v. Ohio River R. Co., 
73 W. Va. 166, 168, 80 SE 145, LRA 


eae 653, AnnCas1916D 1183 [cit 
ye]. 
[a] Illustration.—Where the own- 


er of land, after a right of way for a 
spur track had been staked thereon, 
said to the representative of the rail- 
road company that the land was 
theirs, to go ahead and take it, and the 
company took possession and con- 
structed and maintained a track there- 
on for more than twenty years, there 
was at least an irrevocable license 
for an easement. Shimanek v. Chica- 
go, etc., R. Co., (Iowa) 152 NW 574, 
178 Iowa 1187, 159 NW 237. 

[b] Bule applied to city property. 
—Where land occupied by the railroad 
company in the city of New York 
along the Hudson River lay a little to 
the west of Twelfth Avenue, and was 
partly above and partly below high- 
water mark, and all the land between 
high- and low- water mark was vested 
in the city of New York by the Dongan 
Charter of 1686, and the land under 
water west of the low-water mark 
was vested in the city by L. (1826) 
e 58, and L. (1837) ¢ 182, the city 
became owner of all lands lying west 
of high-water mark, and where in 
May, 1847, the common council passed 
an ordinance permitting the Hudson 
River Railroad Company to construct 
a double track along the Hudson Riv- 
er from Spuyten Duyvil creek to Ca- 
nal Street, subject to certain regu- 
lations, and the railroad was partly 
laid out over land below high-water 
mark then belonging to the city, the 
title to such lands remained in the 
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also be presumed where the owner is unknown,??* or 
has no immediate right to object by reason of the 
nature of his title.++ 

Conditions. Where the license is given upon cer- 
tain conditions, the railroad company must observe 
the conditions imposed,*® and cannot compel specific 
performance of the license without performing such 
conditions.*® A failure, however, to comply with 
municipal ordinances does not prevent the company 
from holding its right of way as against the owner,** 
as the right to complain is confined to the munici- 
pality.*§ 

[§ 178] b. Operation and HEffect.t® Such a li- 
sense will excuse any acts properly done under the 
license while it is in foree;>° and improvements 
placed on the land thereunder do not become a part 
of the land,®+ and the landowner is not entitled to 
recover from the railroad company the value of such 
improvements after their removal.®? 

As against third persons. Such a license is good 
as against a tenant of the land, with notice there- 
of;°? and a purchaser of land over which railroad 
tracks are in operation at the time of the sale is 
chargeable with notice of a license granted by the 
landowner to the railroad company to lay and oper- 
ate such tracks.°* But where such license is given 
by one who holds an equitable title to the land,’as by 
a mortgagor in’ possession, it cannot avail as against 
one holding the legal title,®> such as a title derived 
from the foreclosure of the mortgage.*® 

[§ 179] c. Duration and Termination®’—(1) In 
General. If the company’s license or contract is of 
a temporary nature, it terminates upon the abandon- 
ment or exhaustion of the purpose for which the rail- 
road was constructed thereunder.®® If the license 


; city subject to an implied license to [b] 
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Under contract.—Where a rail- 
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or contract is for a specified period, in the absence of 
a written extension, it expires at the end of that 
period,®® unless under the terms of the contract writ- 
ten notice is required before termination;°° and un- 
less the company procures an additional right and 
sufficient time has not elapsed to acquire an ease- 
ment by prescription, the company does not, under 
such a contract, become the owner of an easement for 
its right of way,®! and the contract is thereafter no 
bar to an action of ejectment.*? In a suit against it, 
after the expiration of such period, to recover pos- 
session of the land, the railroad company cannot con- 
tend that plaintiff’s only remedy is by condemna- 
tion.°* Such contract should be construed as of the 
time when it is made, and not as to conditions which 
may exist some years thereafter;** and where the 
contract contains express provision for its renewal 
by written notice, if such notice is not given, a fur- 
ther provision that, when notice of renewal is given, 
the contract shall continue until notice of termina- 
tion does not operate,*® and the continued use for 
several years after expiration of the time specified, 


. although no steps are taken to oust the company, will 


not continue the contract.°® Where the parties to 
such a contract, after the bankruptcy of one owner, 
enter into a contract for a joint use, the power of 
termination rests in the surviving owners, and not in 
their successors in title.®? 

As against purchaser. Where one of several con- 
tiguous owners, who have entered into a contract for 
a spur track, is adjudged a bankrupt and his lot 
sold, no period of enjoyment.short of the bar of the 
statute or permissive use will give the purchaser at 
bankruptcy sale or its assignee a right to continued 
use of the right of way.®8 


[a] Abandonment of rights held 


the company to use it for railroad pur- 
poses. In re West 134th St., 143 App. 
Div. 258, 128 NYS 589 [rev on other 
grounds 204 N. Y. 465, 97 NE 862]. 

As estoppel see Estoppel § 164. 

As implied grant see infra § 181. 

43. Moore v. North, etc., Carolina, 
R. Co., 94 S. C. 243, 77 SH 926. 3 

44. Moore v. North, etc., Carolina 
ee CO.,. Supra. 

45. Unangst’s App., 55 Pa. 128. 

Covenants and conditions in con- 
veyance see infra §§ 211-231. 

46. Rome, etc., R. Co. v. Gleason, 
42 App. Div. 530, 59 NYS 647. : 

[a] Illustration.—Where the li- 
cense is granted with the understand- 
ing that the landowner shall receive 
compensation for the use of his land, 
the railroad company cannot insist 
upon specific performance without 
making compensation. Rome, ete., R. 
Co. v. Gleason, 42 App. Div. 530, 59 
NYS 647. 

47. Knowles v. Northern Texas 
Tract. Co., (Tex. Civ. A.) 121 SW 232. 

48. Knowles v. Northern Texas 
Mract. Co., SUPTA. ¢ 

49. As to real property licenses 
generally see Licenses §§ 183-186. 

50. Blaisdell v. Portsmouth, etce., 
R. Co., 51 N. H. 483. 

As defense see infra § 182. 

51. O’Connell v. Heed, 219 Ill. A. 
598: Cranor v. Lake Hrie, etc., R. Co., 
83 Ind. A. 449, 149 NE 97; Meriam v. 
Brown, 128 Mass. 391; Omaha Bridge, 
etc., R. Co. v. Whitney, 68 Nebr. 389, 
94 NW 513, 99 NW 525. , 

[a] “hus, where a company having 
no estate in land places upon it, with 
the consent of the owner, an embank- 
ment, ties, and rails, and uses such 
tracks without objection from_ the 
owner, it remains the property of the 
railroad company by an implied agree- 
ment. -Omaha Bridge, etc., R. Co. v. 
Whitney, 68 Nebr. 389, 94 NW 513, 99 
NW 525. 


road company constructs tracks on 
land on which it has five-year writ- 
ten contract, it has a mere license and, 
under the contract, rails, ties, and 
other property will remain the prop- 
erty of the railroad company at the 
end of the five-year period. Cranor v. 
Lake Erie, etc., R. Co., 83 Ind. A. 449, 
149 NE 97. 


eoan O’Connell v. Heed, 219 Ill. A. 
53. Darlington v. Missouri Pac. R. 


Co., 99 Mo. A. 1, 72 SW 122. 

{a] Thus a tenant who leases part 
of the land with a switch on it un- 
der a license, with full knowledge of 
the uses made of it by the railroad 
company, has no power to revoke the 
license or to interfere with the com- 
pany’s use of the switch, so long as 
the license is not abused. Darlington 
v. Missouri Pac. R. Co., 99 Mo. A. 1, 72 


SW 122. 
54. Merchants’ Union Barb-Wire 
i sox, 119 towa, 


Co. v. Chicago, etce., 
613, 44 NW 900; Slocumb y. Chicago, 
ete., R. Co., 57 Iowa 675, 11 NW 641; 
Taylor v,. Niles,, 2 OhvyA:/ ‘293, 21 Oh. 
CirveL Ns Ss. 891,335, Oh. Cirh Ct. 445, 
[a] Thus, where a license is grant- 
ed by a lot owner to a railroad com- 
pany to lay and operate tracks on the 
street in front of his lots and the 
tracks are in operation when the lots 
are sold, the purchaser is charged 
with notice of the _ license. Mer- 
chants’ Union Barb-Wire Co. v. Chi- 
eago, etc., R. Co., 79 Iowa 613, 44 NW 


900. 

55. Meriam v. Brown, 128 Mass. 
391. 

56. Meriam v. Brown, supra. 


57. Of real property licenses gen- 
erally see Licenses §§ 189-204. 

Loss, abandonment, or forfeiture of 
land or rights see infra §§ 281-301. 

58. ‘Vandalia R. Co. v. Terre Haute 
Vitrified Brick Co., 183 Ind. 551, 108 
NE 9538. 


question for jury.—Karchmer v. Tex- 
as Co., (Tex, Civ. A.) 28 SW (2d) 286. 

59. Patterson v. Atlantic Coast 
Line R. Co., .202 Ala. 583; 8% S.°85; 
Cranor v. Lake Erie, etc., R. Co., 83 
Ind. A. 449, 149 NE 97. ‘ 

60. Patterson vy. Atlantic Coast 
Line R. Co., 202 Ala. 583, 81 S 85. 

[a] Sufficiency of notice.—Where 
three contiguous lot owners make a 
contract with defendant railroad for 
construction and operation by the 
latter of a spur track on and over 
the lots, which contract is not re- 
newed, a written notice, as required by 
the contract, to terminate by two of 
the owners is sufficient, where the 
other owner has been adjudged bank~ 
rupt and his lot sold to a third person. 
Patterson v. Atlantic Coast Line R. 
Co., 202 Ala, 588, 81 S 85. 

61. Cranor v. Lake Erie, etc., R. 
Co., 83 Ind. A. 449, 149 NE 97. 

62. Patterson v. Atlantic Coast 
Line R. Co., 202 Ala. 583, 81 S 85. 

63. Griffin v. Charleston, ete. R. 
Co., 132 S. C. 492, 128 SH. 855. 

[a] Thus, where a railroad com- 
pany acquires a right of way to a spur 
track under agreements limiting its 
use to a period of ten years, it is not, 
in a suit against it, after the expira- 
tion of such time, to recover posses- 
sion of the land, entitled to a nonsuit 
on the groun'’d that, it having entered 
with consent of the owner, plaintiff's 
only remedy is by condemnation. 
Griffin v. Charleston, ete., R. Co., 132 
S. C. 492, 128 SE 855. 

64. Patterson v. Atlantic Coast 
Line R. Co., 202.Ala. 583, 81 S 85: 


65. Patterson v. Atlantic Coast 
Line R. Co., Supra. 

66. Patterson vy. Atlantic Coast 
Line R. Co., supra. 

67. Patterson v. Atlantic Coast 
Line R. Co., supra. 

68. Patterson v. Atlantic 


x Coast 
Line R. Co., Supra. z 
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{§ 180] (2) Revocation.®® 


cense.*3 


of its road.*# 


railroad from the owner’s land.7® 


Conditions. Where the license is granted on cer- 
tain conditions precedent and the railroad company 
the leensor may 
revoke the license,7° unless the condition i is waived.*? 


fails to perform such conditions, 


69. Rescission see infra § 184. 

70. See Licenses §§ 193-204. 

71. U. S.—Plazuela Sugar Co. v. 
Pastoriza, 245 Fed. 115, 157 CCA 411. 

Colo.—Stratton v. Midland Termi- 
nal R. Co., 32 Colo. 493, 77 PB 247. 

Mich.—Minneapolis, ete., R. Co. v. 
Marble, 112 Mich. 4, 70 NW_ 319; 
Wood v. Michigan Air Line R. Co., 90 
Mich. 334, 51 NW 263. 

Minn. Minneapolis, eb.) i eG 


Minneapolis, ete., R. Co., 58 Minn. 128, 
59 NW 983; Minneapolis, Mill Co. v. 
Minneapolis; Ctc., eRe Co. Roe ent 


ete; RK. Coned51 Minn. 15, 52 NW O77, 
38. AmSR 468. 
Natchez, etc., R. 
Co:, 61 Miss: 725. 
Mo.—Baker v. 

. H—Blaisdell ie Portsmouth, 
etc:, R. aes 51 N. H. 
Col, 73 N. J. L. 767, 64 A 1061; New 
Jersey Midland R. Co. v. Van Syckle, 

Y.—Stephens v. New York, etce., 
R. Go, PUHUNS Yo- 2, OF INE LO. 
Durham, etc., R. Co., 104 N. C. 658, 10 
659. 

Pa.—Southwark R. Co. v. Philadel- 
[a] Tlustration—A clause in a 
railroad charter authorizing a com- 
rection as they shall deem best to con- 
nect with the termination of the city 
not a contract which_is infringed by 
the taking up of a portion of the track 
tne connection. Southwark R. Co. v. 
Philadelphia, 47 Pa. 314. 
cense is given through an agent, it is 
not revoked by the fact that the 
claims that the company is trespass- 
ing. Harlow v. Marquette, etc., 
72. Baker v. Chicago, etc., 
57 Mo. 265; New Jersey Midland R. 
SUEN SAIS a4 965 

RR SEBtOn, etc., 

N...C. 

connecting with the sidetrack of a 
railroad company is put in on private 
ants of the owner, but also for the 
profit of the company, and partly at 
has a license, coupled with an inter- 
est in the switch, which license can- 
an v. Missouri Pac. R. Co., 99 Mo. A. 
~ 12 SW 122. 


304, 53 NW 639; "Kremer v. Chicag 
Miss.—Currie_ v. 
Chicago, ete., R. Co., 
57 Mo. 265 ’ 
N 
N. J.—Johanson vy. Avante City R. 
oe aR J. L. 496. 
C.—Richmond, vee EX. BACON: 
phia, 47 Pa. 314. 
pany to construct a road “in such di- 
railroad” is a revocable license and 
of the city railroad so as to prevent 
tb] By agent.—Where such li- 
agent, from time to time thereafter, 
Co., 41 Mich. 336, 2 NW 48 
RCo, 
Leva Van Sree. 
. Co. v. Battle, 66 
fa] oA ieetentlon.co where a switch 
land for the convenience of the ten- 
its own expense, the railroad company 
not be arbitrarily revoked. Darling- 
“73. Illinois Southern R, Co. v. Bor- 


In accordance with 
rules relating to the revocation of licenses in respect 
of real property in general,*° a mere license to en- 
ter on land and construct and maintain a railroad 
thereon is revocable at the option of the licensor as 
to anything in the future,’ unless the license is cou- 
pled with an interest,’? or is necessary to the posses- 
sion or enjoyment of a right or title arising from the 
act or contract of the person who creates the li- 
In some jurisdictions, where the railroad 
company enters in good faith under the license, and 
expends money in constructing and maintaining its 
road, the license cannot be revoked so long as the 
company is using its right of way for the operation 
On a proper revocation of the license 
the railroad company may be directed to remove its 
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The failure of a railroad company to perform econ- 
ditions subsequent, however, contained in the agree- 
ment, furnishes no ground for the revocation of the 
license under which it entered and constructed its 
road, where complete indemnity in damages is re- 
coverable therefor in an action at law,‘ 
a case the landowner therefore cannot recover pos- 
session of the right of way or other land in an action 
of ejeetment for the breach of sueh conditions.7® 
[§ 181] 3. Implied Grants. The mere fact that a 
railroad company has entered on land, constructed 
its road, and occupied it for several years raises no 
presumption that the owner has sold the right of way 
to the company,®° or that, the tracks laid thereon be- 
long to the eompany.$+ 
ingly permits the company to take possession and use 


S and in such 


But where the owner know- 


his land for a right of way, or other railroad uses, 


ders, 201 Ill. 459, 66 NE 382; Baker v. 
Chicago, ete., R. Go., 57 Mo. 265. 

Where railroad company en- 
into possession and expends 
money on the right of way under such 
an agreement, the agreement is not 
a naked license subject to be revoked 
at will by the grantors; and a deed 
to a third party, operating as a mort- 
gage, executed after such possession 
by the company, does not operate as a 
revocation of such agreement. Illi- 
nois Southern R. Co. v. Borders, 201 
Ill. 459, 66 NE 382. 

74 Messick v. Midland R. Co., 128 
Ind. 81, 27 NE 419; Campbell v. 
Indianapolis, ete., R. Co., 110 Ind. 490, 
11 NE 482; Koch v. Kentucky, etc., 
R., ete., Co., 80 SW 11338, 26 KyL 
216; Stephens v. New York, etc., R. 
Cos, 175 N. Yi-723 67 NEDII92" Texas; 
etce., R. Co. v. Jarrell, 60. Tex. 267; 
Knowles v. Northern Texas Tract. Co., 
(Tex. Civ. A.) ¥21 SW 232; Ft. Worth, 
ete., R. Co. v. Sweatt, 20 Tex. Civ. A. 
543, 50 SW 162. 

[a] Tllustrations.—(1) Where a 
railroad company, under an oral 
agreement with the owner, constructs 
and maintains tracks on his land and 
operates trains thereon continuously 
for more than thirty years, the rail- 
road company has an irrevocable li- 
cense over the property occupied by 
the tracks. Cranor v.. Lake Erie, 
etc., R. Co., 83 Ind. A. 449, 149 NE 97. 
(2) Where a traction company, pur- 
suant to the consent of a corporation 
owning land. enters on the land and 
constructs its track over it, the trac- 
tion company is lawfully in posses- 
sion, and its right to the possession 
does not depend on the terms of a 
contract to be subsequently agreed 
on, and, on the failure of the parties 
to agree on a contract regulating the 
use of the land, the corporation can- 
not revoke its consent. Knowles v. 
Northern Texas Tract. Co., (Tex. Civ. 
A.) 121 SW 232. (3) Where, after a 
city addition has been platted, but be- 
fore the streets therein have been ac- 
cepted, a railroad company is per- 
mitted by plaintiff's predecessors in 
title to lay a switch track on what 
subsequently became a Street in such 
addition by acceptance by the city, 
which track is authorized by an act of 
the legislature, and subsequently by 
a city ordinance, the railroad’s right 
to maintain the switch is not a mere 
license, revocable at the will of the 
licensor. Koch v. Kentucky, etce., R., 
etc., Co., 80 SW 11338, 26 KyL 216. 

75. Plazuela Sugar Co. v. Pasto- 
riza, 245 Fed. 115, 157 CCA 411, 

76. Littlejohn v. Chicago, etc., R. 
Co., 219 Ill. 584, 76 NE 840. 

77. Littlejohn v. Chicago, etc., R. 
Co., supra. 


and to make expenditures accordingly, for a long 
period of time, the company may be regarded as 
having an implied grant of the property for such pur- 
poses,*? and the owner will be estopped from denying 


[a] Acts not constituting waiver. 
—The failure of a landowner who has 
licensed a company to build a railroad 
over his land under certain conditions 
and within a certain time, to declare 
a forfeiture of the license contract at 
the expiration of the time fixed for 
the performance, is not a waiver of 
the right to insist upon a perform- 
ance of the conditions at some future 
time, and in lieu of such performance 
to declare a forfeiture for nonper- 
formance. Littlejohn Vv. Chicago, 
etc., R. Co., 219 Ill. 584, 76 NE 846. 

78. Morris v. Indianapolis, ete., R. 
Co., 76 Ill. 522; Williamston, etc., R. 
Co. v. Battle, 66 N. C. 540. 

[a] Tllustration.—Where a rail- 
road company is informed by letter of 
the conditions under which it may lay 
its tracks through the lands of a per-. 
son living on the line of the road and 
the company accepts the proposition 
and locates its roadbed accordingly 
but fails to comply with the condi- 
tion, which was to open a certain 
street, the opening of such street is 
not a condition precedent to the right 
to locate the road and the proposition 
is not a license revocable at _ will. 
Wilmington, etc., R. Co. v. Battle, 66 
N.C. 540. 

79. Morris v. Indianapolis, ete., R. 
Coy 7671S 522; 
eens Toledo, ete., R. Co. v. Darst, 61 

81. Washburn Flouring Mills Co. 
v. Minneapolis, ete., R. Co., 56 Minn. 
200, 57 NW 309. 

fa] Thus, where railroad tracks 
were laid on plaintiff's land, which it 
permitted defendant to use, the fact 
that defendant kept them in repair 
until it had entirely renewed the rails 
does not imply an agreement that 
the tracks were to belong to defendant 
in that event. Washburn Flouring 
Mills Co. v. Minneapolis, etc., R. Co., 
56 Minn. 200, 57 NW 309. 

82. Ida. —Oreg on Short Line R. Co. 
v. Caldwell, 39 Tda. ih Oe pli cos 

N. J.—Paterson, ete., R. Co. v. Kam- 
lah, 42 N..J; Eq. 93, 6 A 444 [aff 47 
IN; dt Eis ook. a eas Oodle te 

Oh.—Cleveland, ete., R. Co. v. Reid, 
6 OhS&CP 273, 4 OhNP 127. 

Ss. C.—Wilson yv. Southern R. Co. 
fat Tse SCs 399, 115 SE 


Tex.—Galveston, ete, R. Co. v. 
Eagle Pass, (Commn. A.) 260 SW 841 
[rev (Civ. A.) 249 SW 268]. 

[a]  Illustration.—In the absence 
of evidence to the contrary, the taking 
of possession of a right of way and 
the building and operation on it of a 
transcontinental railroad support an 
inference of the acquisition of a valid 
right of way, although it does not 
ripen into a conveyance until some 
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the company’s right to use the property and from 
maintaining an action against it therefor ;** 
subsequent vendee of the owner takes the land sub- 
ject to the burden thus acquired by the railroad com- 
Under some charters or statutes the pre- 
sumption of a conveyance to a railroad company 
arises from its taking possession and completing the 
road without any contract, and the failure of the 
landowner to take steps to have his damages assessed 
within a specified time thereafter,®® the burden being 
on the railroad company, in such eases, to show its 
entry and the construction of its road without a con- 
tract;*° but this presumption does not arise where 
a deed from the owner of the land to the railroad 
company is made within such time.§* 

As to exempt property. Real property, which is 
exempt from acquisition for railroad purposes with- 


84 


pany. 


time afterward. Oregon Short Line 
ee v. Caldwell, 39 Ida. 71, 226 P 

{b] As evidence of agreement.— 
(1) Where a railroad: company has 
been permitted by the owner of land 
to take possession of it for the pur- 
poses of its railroad and to occupy it 
accordingly, and, with the necessary 
expenditure of money, adapt it to 
such uses, and has permitted it so 
to oceupy it and use it for a long 
time, the facts are evidence of an 
agreement that the company should 
have the property upon making proper 


compensation. ‘Paterson, ete, R. Co. 
v. Kamlah, 42 N. J. Eq. 938, 6 A 444 
faff 47 N. J. Eq. 331, 21 A: 954]. (2) 


Where the owner of land permits a 
railroad to be constructed over it 
without objection, or large expendi- 
tures to be made upon the faith of his 
apparent acquiescence, he cannot then 
reclaim the land or enjoin its use by 
the railroad company, his only right 
being to compensation. Cleveland, 
ete., R. Co. v. Reid, 6 OhS&CP 273, 4 
OHNP 127. 

[ec] Where terms of grant are gen- 
eral or indefinite, its location and use 
by the grantee acquiesced in by the 
grantor will have the same legal ef- 
fect as if it had been duly described 
under the terms of the grant. Cleve- 
land, etc., R. Co. v. Reid, 6 OhS&CP 
273, 4 OhHNP 127. peach 

{[d] Rule applied.—Pvidence that 
a railroad company entered and con- 

_ structed its line upon a tract of land 
with the consent of the owner, and 
that the company had been in posses- 
sion of the whole tract to the extent 
reasonably necessary for its purposes 
for a period of more than thirty years, 
and the owner resided within two hun- 
dred yards ‘of the tract, warrants a 
charge that, if the railroad took all 
the tract, the owner was there and 
looking on, and warrants the _pre- 
sumption that the railroad paid for 
it or took it with his consent. Wilson 
v. Southern R. Co. Carolina Div., 123 
S. C. 399, 115 SE 764. 

[e] As against city which sues to 
compel a railway company to remove 
its depot from land alleged to have 
been dedicated by the owner in 1884 
for street purposes, in the absence of 
proof to the contrary, it will be pre- 
sumed that, when the railway com- 
pany entered upon the land in 1882 
and constructed its buildings there- 
on, it did so with the consent and 
agreement of the owner, and that it 
had paid or agreed to pay him every- 
thing necessary for the acquisition 
of the property. Galveston, etc., R. 
Co. v. Eagle Pass, (Tex. Commn. A.) 
260 SW 841 [rev (Civ. A.) 249 SW 


268]. 
vnhcs See infra § 182; Estoppel § 
84, Central of Georgia R. Co. v. 


‘Standard Fuel Supply Co., 144 Ga. 92, 
86 SE 228. 


‘85. See statutory provisions; and 
cases infra this note. 
ta] In North Carolina (1) under 
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ry 


and a 


company.?° 


eral. 


L. (1854-1855) ec 228 § 29, and prior 
Similar statutes and charters, an 
easement or right of way for railroad 
purposes may be acquired by statu- 
tory presumption, where the company 
takes possession of land and com- 
pletes the road, without any contract 
relating thereto, unless the owner 
takes steps to have his damages as- 
sessed within two years after the 
road on his land is located. Griffith 
v. Southern R. Co., 191 N. C. 84, 131 
SE 413; Seaboard Air Line R. Co. v. 
Olive, 142 N. C. 257, 55 SE 263; Bar- 
ker v. Southern R. Co., 137 N. C. 214, 
49 SE 115. (2) “This statutory pre- 
sumption . . applies: (1) In 
the absence of a contract between the 
parties; (2) where the contract pur- 
ports to convey an unrestricted right 
of way and no definite quantity or 
width is specified; (3) only against 
owner across or over whose land the 
track is constructed.” Wearn  v. 
North, Carolina’ Re Co.4t9otyN: iC. 575; 
579, 132 SE 576. (38) To obtain such 
right of way the company must show 
that it entered without written con- 
tract, that being a condition to the 
assertion of the right, and it is no ob- 
jection that the railroad company as- 
serting the right is required to prove 
a negative. Southern R. Co. v. Union 
Public Works Comrs., 246 Fed. 383, 
158 CCA 447. (4) The location of a 
railroad within the meaning of such 
statute is its physical bocation by the 
laying of its track. Hickory v. 
Southern R. Co., 137 N.'C. 189, 49.SE 
202. (5) The railroad company ac- 
quires a valid title to its right of way 
as its track is completed under such 
statute. Purifoy v. Richmond, etc., 
R. Co., 108 N.C. 100, 12 SE 741. 

[b] In South Carolina, where rail- 
way companies claiming title to a 
strip of land did not take possession 
until 1872, they acquired no title to 
the same under the act incorporating 
the Greenville and Columbia Railroad 
Company, passed Dec. 15, 1845 (11 St. 
at L. p 324 § 2), containing provisions 
similar to the North Carolina statute, 
and the act incorporating the Air Line 
Railway Company in South Carolina 
passed Dec. 20, 1856 (12 St. at L. p 
510 §§ 4, 5). Atlanta, etce., Air Line 
R. Co. v. Spartansburg R. Gas, etc., 
Cos, 9998S: C299) °83 SH635: 

86. Norfolk Southern R. Co. v. 
Stricklin, 264 Fed. 546; Hickory v. 
southern Ric Co. Loe, Ni ©. 91389, 49°S EI 


[a] Under charter provision.—Un- 
der a provision of a railroad charter 
that, in the absence of a contract, a 
grant of one hundred feet on each 
side'of the center of the track shall 
be presumed, the burden rests on the 
company claiming such grant by pre- 
sumption to show the entry and con- 
struction of its road without any con- 
tract with the owner, notwithstanding 
the general rule that a party need not 
prove a negative and the difficulty of 
proving the absence of a contract. 
Norfolk Southern R. Co. v. Stricklin, 


°264 Fed. 546. 


‘ 
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out the owner’s consent,®® cannot be acquired by a 
railroad company by presumptive consent from 
lapse of time,*® and the owner need not act to pre- 
serve his rights until adverse title is asserted by the 


[§ 182] 4. Remedies of Landowner®!—a, In Gen- 
Where a railroad company constructs its road 
over or oceupies land to which it has acquired no 
requisite right or title by condemnation, convey- 
ance, or license, express or implied, it is a mere tres- 
passer, and acquires no right to hold the land,» 
and unless the owner has by his acquiescence or con- 
sent estopped himself from pursuing either of the 
following remedies,®*? he may maintain an action for 
damages or for the value of the land;°* or he may 
maintain ejectment or other possessory action for the 
recovery of the possession of the land,®® or maintain 


87. Hickory v. Southern R. Co., 137 
N. C. 189, 49 SE 202. 


88. See Mminent Domain §§ 78-82. 
89. Earnhardt v. Southern R. Co., 
157 N. C. 358, 72 SE 1062; Atlantic 


Coast Line R. Co. v.. Dawes, 1038 S. C. 

507, 88 SE 286. 

_ [a] Thus, under a statute, except- 

ing the yard, garden, dwelling house, 

and graveyard of an owner from a¢c- 
quisition by a railroad for a right of — 
way, in the absence of consent, the 

railroad cannot acquire the land by 
presumptive consent from lapse~ of 

time. Atlantic Coast Line R. Co. v. 

Dawes, 103 S. C. 507, 88 SE 286. 

90. Atlantic Coast Line R. Co. v. 

Dawes, supra. 

= 91. Rights and remedies of par- 
es: 

As to use of highways and public 
places see infra §§ 267-271. 

As to use of land of another railroad 
see infra §§ 276, 277. 

Under exceptions, reservations, cove- 
nants, and conditions see infra §§ 
226-231. . 

92. Hibbs v. Chicago, ete, R. Co., 

39 Iowa 340. And see cases infra 

notes 93-98. 


93. See Estoppel 164. 
94 See Eminent Domain §§ 525— 
527; and case infra this note. 


[a] By caveat owner.—Where the 
registered owner of lands sells them 
to another, who files a caveat protect- 
ing his rights, and a railroad company 
enters upon the land and constructs 
a railroad after buying the right of 
way from the registered owner, the 
caveat owner has a right of action for 
damages against the railroad com- 
pany, until it has paid a sum mutual- 
ly agreed upon or paid into court 
what it thinks proper to offer as a 
fair compensation. Holmsted Wie 
Canadian Northern R. Co., 7 Sask. L. 
200, 20 DomLR 577, 19 CanRCas 102, 
29 WestLR 108, 7 WestWkly 69. 

95. Denver, etce., R. Co. v. Arapa- 
hoe County School-Dist. No. 22, 14 
Colo. 327, 23 P 978; Dodd v. St. Louis, 
ete. “R.:Co.,, 108 Mo:581), 2875S we tae 
Johanson v. Atlantic City R. Co., 73 
Ni J. La. 767, 64 “A 106152 avon. ve 
Green Bay, etc., R. Co., 42 Wis. 548. 

[a] Where railroad company as 
assignee of lease which authorizes 
the construction of a railroad track 
across the leased land and provides 
for forfeiture of the lease in default 
of the payment of rent enters on the 
land and constructs its tracks thereon 
and afterward fails to pay rent, the 
lessor may maintain ejectment 
against it, although he acquiesces in 
the building of the track; and he is 
not restricted to an action for the 
value of the ground taken or for dam- 
ages for breach of conditions of the 
lease or for a suit in equity to com- 
pel compliance with its terms. Avery 
v. Kansas City, ete, R. Co., 113 Mo. 
561, 21 SW 90. 

[b] In case of revoked license.— 
(1) Where a railway company builds 
its road on the land of another un- 


520 [ol Ce JF 
injunction to restrain the railroad company from 
continuing its possession and use of the property;°° 
or he may require it, under the provisions of the stat- 
ute, to make just compensation;°*? or he may insti- 
tute proceedings to recover compensation for the 
right of way after the railroad is completed.®* 
Effect of acquiescence or contract. Acquiescence 
in, or consent to, the building of a railroad is not of 
itself sufficient to show that a landowner has waived 
his right to be ultimately compensated for his land ;°° 
and in such a ease, if the land is taken without just 
compensation, the landowner may maintain an ac- 
tion for compensation by way of damages for the 
value of the land taken and for injuries done by the 
construction and operation of the road, or if the 
road has been transferred to another, the landowner 
may maintain an equitable action for damages 
against such transferee. Although a contract of 
purchase has been made, if the company does not 
ask for performance of such agreement, but enters 
upon and oceupies the land without permission or 
compensation, the landowner may maintain tres- 
pass for the value of the land;* or he may maintain 
a suit for specific performance of the contract under 
which the entry was made,* unless the location of 
the railroad through his land is abandoned before 
the owner surrenders possession and before the con- 
struction of the road is commenced.* If the railroad 
company fails to comply with the contract or grant, 


der a parol license of the owner, the 
latter may, ordinarily, revoke it at 
any time and sue to recover posses- 
sion. Johanson v. Atlantic City R. 
COW olen: eatds. aLOMs (Osa A OGUe me (2) 


cover 
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propriated the property, sue and re- 
as damages the value of the 
land, and for the injury caused by the 3. 
erection of the road. 


Louis, ete., R. Co., 8 Mo. A. 582. 


the owner may maintain an action for damages, for 


[§ 182 


breach of contract,® and where he retains the legal — ‘ 


title, he may, in a jurisdiction in which equitable re- _ 
lief is administered in common-law actions, maintain 
ejectment to enforce payment, by means of a con- 
ditional verdict, of the purchase money due. Te biiss 
where one of two tenants in common erants a right 
of way through their premises to a railroad com- 
pany upon certain conditions, and the grantee enters 
but fails to fulfill the conditions, the eranting tenant 
can recover for a breach of the contract,’ ‘and the 
other tenant, where the entry is without his consent, 
may recover for the trespass.® 

Statutory remedies. Where a railroad company 
wrongfully appropriates another’s land to its use, the 
proper remedy of the owner for compensation and 
damages is, under some statutes, to compel an ap- 
propriation or condemnation, and assessment of com- 
pensation;1° and it has also been held that. this is 
the proper remedy, in the absence of gift or pur- 
chase, where the company builds its road over cer- 
tain land with the owner’s consent and with the un- 
derstanding that the question of damages shall be 
settled after the road is built,t! or where a party 
having knowledge of the possession and use of land 
by a railroad company afterward takes a lease of the 
mineral beneath,?? or where an agreement of sale 
has been made without the purchase money being 
agreed upon or paid;?® and where such agreement 


MWOrky ObGyn hac GOs ave Seanley, 34 Nu da 
g., 65, [aff 25 °N. J. Ha. 28315 
Brox vv. Edmonton, etc., R. Co., 
Griswold v. St. | 2 Alta. L. 379, 12 WestLR 63 
(2) 4. See Specific Performance [36 


Revocation generally see supra § 180. 
In case of wrongful takine general- 
ly see Eminent Domain § 520. 


96. See infra § 183. 
97. See Eminent Domain § 521. 
98. Hibbs v. Chicago, etc., R. Co., 


39 Iowa 340. 

99. Hendrix v. Southern R. Co., 130 
Ala. 205, 30 S 596, 89 AmSR 27. 

Acquiescence in public use as waiv- 
er or not generally see Eminent Do- 
main § 299. 

Estoppel by construction of rail- 
road see HEstoppel § 164. 

1. Colo.—Denver, ete, R. Co. v. 
School Dist. No. 22, 14 Colo. 327, 23 
POT s: 

Ind.—Chicago, etce., R. Co. v. Hall, 
135 Ind. 91, 34 NE 704, 23 LRA 231; 
Evansville, ete. R. Co. v. Nye, 1138 
Ind. 223, 15 NE 261. 

Kan.—Missouri Pac. R. Co. v. Gano, 


47 Kan. 457, 28 P 155; Le Roy, etc., 
_R. Co. v. Small, 46 Kan. 300, 26 P 
695. 

Ky.— Louisville, Ee COm ma 


etc., 
Stephens, 14 KyL 919 

Mo.—Ragan v. Kansas City, ete., R. 
Co., 111 Mo. 456, 20 SW 234; Baker v. 
Chicago, ete., R. Co., 57 Mo. 265; Gris- 
wold vy. St. Louis, etc., R. Co., 8 Mo. 
A. 582. 

Oh.—Goodin v. Cincinnati, ete., Ca- 
nal Co., 18 Oh. St. 169, 98 AmD 95; 
Hatry v. Painesville, ete, R. :Co., 
@h.» Cir. Ct: 426, 1 Oh. ‘Cir.’ Dec. 238 
[aff 23 CincLBul 281]. 

Pa.—Pennsylvania R. Co. v. Mont- 
gomery County Pass. R. Co., 167 Pa. 
62, 31 A 468, 46 AmSR 659, 27 LRA 
766; Pennsylvania, etc., St. R. Co. 
v. Kenneth Coal Co., 20 Pa. Dist. 496. 

Porto Ric i j 
R. Co., 5 Porto Rico Fed. 259. 

Tex.—Knowles v. Northern Texas 
Tract. Co., (Civ. A.) 121 SW 232. 

[a] Illustrations.—(1) Where a 
railroad company becomes possessed 
of and builds itS road upon land in 
eonsideration of a promise made, if 
the promise is broken the owner may, 
on the theory that the road has ap- 


1|demnation for 


Where a traction company shifts its 
track from its old right of way to 
the land of a corporation with the 
consent of the corporation, or where 
it so shifts the track without such 
knowledge, but the corporation, aft- 
er being advised of the facts, ap- 
proves the act, the corporation can- 
not oust the company from the pos- 
session thereof, but its right is lim- 
ited to an action for damages only. 
Knowles v. Northern Texas Tract. Co., 
GRex. Cl vay AL )GA ZA SVWVeE2o2- 

[b] Where, use made of land is 
temporary, and possession thereof has 
been relinquished before suit is 
brought, the measure of damages is 
not the full value of the land. Gris- 
wold v. St. Louis, ete., R. Co., 8 Mo. 
A. 582. 

[c] Abandonment of contract.— 
(1) Where a contract made between 
a landowner anda railroad company in 
settlement of damages for a railroad 
right of way has been partially but 
not fully performed by the railroad 
company, and after the lapse of near- 
ly fifteen years the contract is aban- 
doned by the railroad company, the 
landowner may institute suit on the 
basis of a permanent appropriation of 
the land by the railroad company for 
railroad uses at that time, and recover 
damages as upon a proceeding by con- 
such purpose. St. 
Mowis” ete: RR: Cow vai mount, 36,7 steam: 
396, 73 P 68. (2) Loss, abandonment, 
or forfeiture of land or rights gen- 
erally see infra §§ 281-301. 

[d] Determination of damages.— 
Where a contract granting a railroad 
right of way and providing for the 
payment of damages is not fully per- 
formed by the railroad company and 
is abandoned, in an action for dam- 
ages, it is proper to ask a judicial de- 
termination of the fact that the con- 
tract no longer measures the tights of 
the parties. St. Louis, ete., R. Co. v. 
Yount, 67 Kan. .396,, 7322 63. 

Bae CHicaLo, Cle RA COne peal, bob: 
Ind. 91, 34 NE 704, 23 LRA 231; New 


Cye 83; 584]. 

Ba Detroit, etCy is A COn Ma buy 
Pal LON ING 97, 152 NE 771. 

6. Ark.—Kansas, etc. R. Co. v. 
Smithson, 113 Ark. 305, 168 SW 555. 

Ga.—Poole v. Blberton, ete., R. Co., 
19 [Gar PAGS 63d 9 Sh lO5 28 

Oh. —Detroit, GEC 5 JR 4CO wa: Muriys 
21,Oh. A. 97, 152 NE 771. 

Pa.—Gallagher v. Fayette County 
R. Co. 38 Pan 102, 

Alta.—Gauthier v. Canadian North- 
ern R. Co., 1 Alta, Ll. 2295 17) DommlR 
193, 19 CanRCas 144, 28 WestLR 240, 
6 WestWkly 949 [varying 14 DomLR 
490, 25 WestLR 955, 5 WestWkly 537). 

[al Nonsuit justified.—Poole v. 
Hiberton, ete:, RoiCo., LI GawAS 16315 
91 SE 1052. 

7. Daubert v. onan RACo2 
V5. Pas LiSh 2 GeeAe 108 

8. Rush v. Burlington, ete), R. Cots 
57 Iowa 201, 10 NW 62 


9. Rush v. le ak etc. FR Cox 
supra. 
10. See Eminent Domain § 521; 


and case infra this note. 

[a] Where true owner is absent, 
and the railroad company, having a 
right by statute to take possession of 
the land, agrees to purchase the land 
for the purposes of its road, without 
arbitration, from the owner’s brother, 
believing him to be, aS he professed 
to be, the owner, and paid him the 
full value therefor, and was by him 
let into possession, the true owner 
cannot maintain ejectment, but must 
look to the company for compensa- 
tion under the statutes. McLean v. 
Great, Western R. Co,, 33 U. C. @, Bi 
(Ont.) 198. 


11... St. Pauly vetoes ko, Va Luc— 
phy, 19 Minn. 500. 
12. Philadelphia, .etc., R.. Co. v. 


Lawrence, 10 Phila. (Pa.) 604. 
Leases of mineral lands generally 

see Mines and Minerals §§ 582-756. 
138. Todd v. Meaford, 6 Ont. L. 469, 

2 OntWR 779 [dism app 2 OntWR 


2). / 
Compelling proceeding for assess- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


’ 


> es ea 


§§ 182-184] 


» 


is made with a municipality, which upon a suit 
against it and the company deposits a given amount 
in court, such amount should be paid to the owner 
without prejudice to his right to proceed further 
against the company.'+ 

License as defense. A license to occupy land for 
railroad purposes constitutes a defense to an action 
of trespass against the company for acts properly 
performed thereunder, while it is in force,1® except 
in those jurisdictions which hold that a right of way 
cannot be acquired by a mere license.'® 

[§ 183] b. Injunction.1* The landowner may 
maintain an injunction to restrain the railroad com- 
pany from continuing its possession and use of the 
property, where the company has entered and taken 
possession without having acquired the legal right 
or title to the land and without making compensa- 
tion therefor,+® or to restrain the company from per- 
forming acts in violation of its agreement with the 
landowner,*?® or from occupying more land that it 
has acquired.?° But where the landowner has, ex- 
pressly or impliedly, agreed to the construction of 
the railroad on his land, he is not entitled to an in- 
junction to restrain the company from its use and 
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enjoyment, because it is prejudicial to the landown- 
er’s rights;?! nor is he entitled to injunctive relief, 
because the railroad company abandons the right of 
way contracted for.?? A landowner, seeking to en- 
join the use of a railroad right of way as a trespass, 
on the ground of nonpayment of a balance due on 
the sale of the land, has the burden of proving such 
default in payment,?* and cannot rely on the statute 
of limitations to maintain affirmatively his claim;?4 
and where intermediate instruments refer to the 
“land of the . . . Railroad” which has been in open 
and constant use, a subsequent grantee’s suit to re- 
strain the use of the right of way on the ground that 
defendant railroad company had not paid therefor is 
stale and ineguitable.?°® 

[§ 184] c. Cancellation or Rescission of Con- 
tract.2° Subject to the rules relating to the rescis- 
sion of contracts generally,?’ particularly those re- 
Jating to the rescission or forfeiture of contracts for 
the sale of land,?* a landowner may maintain a suit 
to cancel or rescind his contract respecting a railroad 
company’s right of way or other interest in his land, 
on the ground of nonperformance of a condition pre- 
cedent,°® or on the ground of fraud or mistake,?° 


ment of compensation see Eminent 
Domain § 521. 


14. Todd v. Meaford, 6 Ont. L. 469, 
co 779 [dism app 2 OntWR 
15. Currie v. Natchez, etc., R. Co., 


61 Miss. 725; New Orleans, etc., R. 
Co. v. Moye, 39 Miss. 374; Blaisdell 
Pee emouth, Cte Ra Coun oOle Nae: 
4. = 


16. Baltimore, etc., R. Co. v. Al- 
gire, 63 Md. 319. 

17. Generally see Eminent Domain 
§§ 528-536. 

18. U. S.—Eastern Oregon Land 
Co. v. Deschutes R. Co., 246 Fed. 400, 
158 CCA 464 [rev 213 Fed. 897, cer- 
tiorari den 245 U. S. 672 mem, 38 SCt 
192 mem, 62 L. ed. 540 mem, and app 
dism 248 U. S. 534 mem, 39 SCt 18 
mem, 63 L. ed. 407 mem]. 

Conn.—Imlay v. Union Branch R. 
Co., 26 Conn. 249, 68 AmD 392. 

N. J.—Morris, ete., R. Co. v. Hud- 
son Tunnel R. Co., 25 N. J. Eq. 384. 

N. Y.—Coatsworth v. Lehigh Val- 
deve Rk. Co:, 156 N. ¥..451,,51 NE 300; 
Williams v. New York Cent. R. Co., 
16 N. Y. 97, 69 AmD 651. 

Oh.—Collins v. Craig Shipbuilding 
Se Oly City a Ctw INO 30,05, wan Ol 
Cir: (Ct. 802. : 

Tenn.—McNail v. Paducah, etc., R. 
Co., 3 Tenn. Cas. 580. 

Wis.—Lyon v. Green Bay, etc, R. 
Co., 42 Wis. 548; Diedrichs v. North- 
western Union R. Co., 33 Wis. 219; 
Vilas v. Milwaukee, etc., R. Co., 15 
Wis. 233. y 

[a] - It is no defense to an action to 
enjoin a railroad company from un- 
lawfully continuing its possession 
and use of private property that the 
owner might tender a deed to, and 
demand compensation from, the com- 
pany for the land in question. Col- 
lins v. Craig Shipbuilding Co., 7 Oh. 
Cine @taIN, S3350/ 27) Oh. Cir-4Ct.7302% 

[b] By married woman.—Where a 
husband without the consent of his 
wife, by his contract with an insol- 
vent railroad company, gives it the 
privilege or right to construct its road 
over her land, and the company, with- 
out resorting to the method prescrib- 
ed in the statute or its charter, at- 
tempts to construct its road over the 
wife’s land in pursuance of such con- 
tract, she may sue in equity to en- 
join the railroad from so construct- 
ing its road until it compensates her 
therefor, or secures her for the dam- 


ages. McNail v. Paducah, etc., R. 
Co., 3 Tenn. Cas. 580. ; 
[ec] Application of  statute.—A 


statute providing that,no injunction” 


shall be granted to prevent the oc- 
cupancy of land by a railroad com- 
pany in certain cases applies only to 
cases where land has been actually 
occupied by the company, with its 
tracks or depots and with either the 
express or implied consent of the 
owner; it does not apply to a case 
where the company entered by force 
against the owner’s protest and com- 
menced preparing the land as a road. 
Bohlman v. Green Bay, etc., R. Co., 
30 Wis. 105. 

Injunction against wrongful tak- 
ing generally see Eminent Domain §§ 
528-536. ’ 

19. Hampson v. Chateauguay, etc., 
R. Co., 6 Que. Pr. 283. 

[a] Thus, where a petitioner for 
an injunction shows that ‘his rights 
under the terms of a contract made by 
him with respondents, and under a 
servitude granted by them over the 
property acquired, are violated by 
them and another railway company 
under agreement with them, an inter- 
locutory order of injunction will be 
granted to restrain respondents from 
the performance of any acts in viola- 
tion of the contract and servitude. 
Hampson v. Chateauguay, etc., R. Co., 
6 Que. Pr. 283. 

20. Barth v. Pittsburgh, etc., R. 
Co., 45 Ind. A. 434, 90 NE 322; At- 


lanta, ‘etc., R. Co. v.. Vietor Mfg: Co., 
93 -S. C. 397, 76 SE 1091. 
{a] Illustration.—Where a _ land- 


owner grants a railroad company the 
right to construct a sidetrack across 
certain land, thereby connecting its 
main track with two manufacturing 
establishments, and specifies the width 
of the land to be occupied, and the 
length of the track, the company may 
be restrained from extending its track 
beyond the point on a street named, 
where it is alleged that such addition 
to the track will greatly increase the 
traffic over such line and depreciate 
the value of the landowner’s real es- 
tate, and that the owner will suffer ir- 
reparable damage, unless the railroad 
company be enjoined. Barth v. Pitts- 


burgh, etc., R. Co., 45 Ind. A. 434, 90 
NE 322. 
[b]. Admissibility of evidence.—In 


a railroad’s action to enjoin occupa- 
tion of its right of way, alleged to be 
two hundred feet wide, evidence that 
its right of way through other lands 
was two hundred ‘feet wide, but that it 
cleared only fifty feet on each side of 
the. track, was held admissible as 
tending to disprove defendant’s con- 
tention that such right of way was 
only one hundred feet wide. Atlanta, 
etc., R. Co. v. Victor Mfg. Co., 93 S.’ 


C. 397, 76 SE 1091. 

21. Mullens v. Virginian R. Co., 96 
W. Va. 465, 123 SE 287. : 

[a] Thus a landowner may not by 
mandatory injunction compel the re- 
moval of a railway company’s road- 
bed, constructed partly in the chan- 
nel of a stream pursuant to an express 
contract with plaintiff, although the 
obstruction created may deflect the 
water on, and cause injury to, plain- 
tiff's property. Mullens v. Virginian 
R. Co., 96 W. Va. 465, 123 SE 287. 

22. Gallagher v. Fayette County R. 
Co:, 38 Pa. 102. 

23. Cherrington v. South Brooklyn 
R. Co., 180 App. Div. 659, 168 NYS 322. 

[a] Owner cannot urge that, twen- 
ty years having elapsed since the due 
date of the balance on the purchase 
contract by the railway, without evi- 
dence of payment, the railway’s rights 
are barred. Cherrington vy. South 
Brooklyn R. Co., 180 App. Div. 659, 168 
NIMS 3822. 48 

24. Cherrington vy. South Brooklyn 
R. Co., supra. ; 

[a] Thus, where the owner and a 
railroad company made a contract to 
sell and buy land for a right of way, 
with part payment down, and the bal- 
ance to fall due on delivery of the 
deed, and the railroad used the strip 
for over twenty years, and the then 
owner sued to enjoin such use, he had 
the burden of proving default in pay- 
ment of the balance due. Cherrington 
v. South Brooklyn R. Co., 180 App. 
Div. 659, 661, 168 NYS 322. ‘ 

25. Cherrington v. South Brook- 
lyn R. Co., supra. 

26. Cancellation of instrument 
generally see Cancellation of Instru- 
ments 9 C. J. p 1154. / 

Revocation of license see supra § 


180. 
See Contracts §§ 648-691. 

28. See Vendor and Purchaser [39 
Cyc 1354 et seq]. “ 

29. Adams v. Guyandotte Valley 
R. Co., 64 W. Va. 181, 61 SE 341. : 

[a] Defense.—In a suit to cancel a 
contract between a railroad company 
and landowners, providing that the 
former should have certain rights re- 
specting the land in consideration of 
the construction of its railroad, but 
stipulating that the same should be 
completed within a time fixed, it is 
not a defense that plaintiffs pur- 
chased the land after execution of the 
contract, and three of them after ’ex- 
piration of the time stipulated for 
completion of the railroad. Adams v. 
Guyandotte Valley R: 'Co., 64 W. Va. 
186 les Hoar a > 

30. Kansas, etc., R. Co. v. Smith- 
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provided he acts promptly and makes known his in- 
tention upon discovery of the facts; and if with 
such knowledge he acquiesces in the construction of 
the road, equity may require him specifically to per- 
For example, if he has a right 
to rescind a license for delay in the construction of 
good faith requires him to give notice 
of such intention before the company takes posses- 
sion of the land and constructs its road so that it 
take proceedings to 
condemn before rendering itself otherwise liable.** 
But where the railroad has been dedicated to public 
use, the landowner is not entitled to rescind for non- 
performance, where performance of the contract on 


form his contract.*2 


the railroad, 


may adopt another location or 


the part of the railroad company is 


son, 113 Ark. 305, 168°SW 555; Smith 
v.. Waterloo, etc., R. Co., 191 Iowa 668, 
182 NW 890; Ensign v. Citizens’ In- 
Ls Wesel R. Co., 92 Nebr. 363, 1388 NW 
[a] Acts not constituting fraud.— 
Promises made by a railroad compa- 
ny’s agent inducing plaintiff to con- 
vey a strip of land to widen a street 
and consent to the construction of 
the railroad therein, with regard to 
the ballasting of the track, the speed 
with which trains would be run, and 
the fare that would be charged, do not 
constitute such fraud as could be 
made the basis for the cancellation of 
the contract. Smith v. Waterloo, ete., 
R. Co., 191 Iowa 668, 182 NW 890. 
{b] Materiality of representation. 
—wWhere plaintiff desires to have de- 
fendant’s railway located near his 
premises and clearly understands that 
he is being solicited to grant a right 
of way along the street in front of his 
property without compensation, a 
Statement of defendant’s agent that 
other iandowners three miles or more 
distant from plaintiff’s place and not 
owning land on the same street have 
agreed to donate a right of way is not 
such a material representation of an 
existing fact as can be made the ba- 
sis of the rescission of plaintiff's con- 
tract, even if false. Smith v. Water- 
io, etc., R. Co., 191 Iowa 668, 182 NW 


31. Ensign v. Citizens’ Interurban 
R. Co., 92 Nebr. 363, 138 NW 718. 

{aJ] Thus, where a suburban land- 
owner, in consideration of the location 
of an interurban railway and boule- 
vard across his premises, contracts to 
convey a part of his land for right of 
way purposes, and thereafter seeks to 
rescind his contract for fraud or mis- 
take, he must act promptly and make 
known his intention upon discovery 

the facts. Ensign v. Citizens’ In- 
ene R. Co., 92 Nebr. 363, 138 NW 
718. 

32. Ensign v. Citizens’ Interurban 
R. Co., supra. 

33. Ross v. Chicago, ete., R. Co., 77 
Tl. ae 

34. Bell v. Kanawha Tract., 
Co., 83 W. Va. 640, 98 SE 885. 

[a] Thus, where performance of a 
railroad’s contract, in consideration of 
a right of way, to transport the owner 
and his family without charge is 
thereafter made illegal by the Hep- 
ee Act of June 20, 1906, and W. Va. 

(1913) c 9 §§ 6, 7, (Code (L913). ¢ 
Te §§ 6, 7 [8§§ ey 642]), it cannot be 
rescinded as the right of way has 
been dedicated to public use. Bell v. 
Kanawha Tract., etc., Co., 83 W. Va. 
640, 98 SE 885. 


ete; 


35. Bell v. Kanawha Tract., etc., 
Co., supra. 
36. Cal.—Bell v. Southern Pac. R. 


Co., 144 Cal. 560, 77 P 1124. 

TS Louis, etc., R. Co. v. Van 
Hoorebeke, 191 Ill. 633, 61 NE 326; 
Ross v. Chicago, etc., R. Con mil Tl. 
127. 

Ind.—Baltimore, etc., R. Co. v. Ad- 
ams, 27 Ind. A. 185, 60 NE 1004. 

Iowa.—Coy v. Minneapolis, etc., -R. 
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thereafter made 


Co., 116 Iowa 558, 90 NW 344; Chero- 
kee, ete., R. Co. v. Renken, 77 Iowa 
316, 42 NW 307. 

Kan.—Peckham vy. Lane, 81 Kan. 
489, 106 P 464, 25 LRANS 967, 19 Ann 
Cas 369. 

Tex.—Dermott Townsite 
Wooten, (Civ. A.) 193 SW 214. 

Alta.—Grand Trunk Pac. R. Co. v. 
yigcent, 2 Alta. L. 393, 12 WestLR 
403. 

N. B.—Fredericton, 


COW Vs 


ete., Coal, ete., 


Co. v. Harding, 42 N. B. 363, 20 Dom 
LR 808. 

Ont.—Jackson v.: Jessup, 5 Grant 
Chiy524. 

[a] Defenses.—Where .the state 


waives its right to forfeit a railroad 
company’s charter, for failure to be- 
gin or complete the road within the 
time limited, such delay is no defense 
in an action against a third person to 
compel specific performance of his 
contract to the company. Ross y. Chi- 

ALO, Ctes ns COW Goll latlade 
[b] Recovery on bond.—Where a 

railroad company which is the real 

party in interest is not entitled to de- 
mand specific performance of a con- 
tract for the conveyance of lands, it 
cannot recover on a bond for convey- 
ance. Dermott Townsite Co. v. Woot- 

en, (Tex. Civ. A.) 193 SW 214. 

[ec] Immaterial finding.—Where a 
railroad company which is the real 
party in interest might claim lands 
under a contract for their conveyance, 
in aid of the railroad, even though not 
intended for town-site purposes, @ 
finding in an action on the bond for 
conveyance to the effect that the com- 
pany did not intend to use the lands 
for a town site is immaterial. Der- 
mott Townsite Co. vy. Wooten, (Tex. 
Civ. A.) 193 SW 214. 

{d] Presumptions in suit by man- 
aging officer.—On demurrer to a peti- 
tion by the managing officer of a rail- 
road company for specific perform- 
ance of a contract, by which the own- 
er of certain land agreed to convey a 
part of it to him in consideration of 
his location of a railroad station 
thereon, the court would not presume, 
in aid of the contract, that plaintiff 
made the contract and brought the 
suit in behalf of the company, or that 
he had contracted with it for the right 
to hold the land himself. Peckham v. 
Lane, 81 Kan. 489, 106 P 464, 25 LRA 
NS 967, 19 AnnCas 369. 

Specific performance of: 

Contract for conveyance of land gen- 
erally see Specific Performance [36 
Cyc 552, 565]. 

Railway operating contracts see Spe- 
cific Performance [86 Cyc 585]. 

37. Bell v. Southern Pac. R. Co., 
144 Cal. 560, 77 P 1124; Huntington Vv. 
Headley, (N. JicCh,) 41 A 670. 

{a] Tllustration.—On a _ bill to 
foreclose a mortgage on land, through 
which a railroad company has built 
his tracks under a verbal agreement 
to convey the right of way, equity has 
jurisdiction, on a cross bill by the 
company, to adjust its equity to a con- 
veyance, and to ascertain the compen- 
sation, without resort to condemna- 


[§§ 194-185 


illegal by statute,?4 the remedy of the owner in such 
a case being recovery of compensation to the extent 
of the value of land not paid for.*® 

[§ 185] 5. Remedies 
Where a railroad company has performed its part 
of a contract for the purchase of land, it may main- 
tain an action for specific performance against the 
landowner to compel a conveyance to it,?° and may 
avail itself of this remedy by cross complaint in an 
action against it respecting the land.” 
circumstances the railroad company may also main- 
tain an action to enjoin an action of ejectment for 
the possession of land,*?° or to enjoin the landowner 
from interfering with the easement of the land;*°® 
or may maintain an action to quiet title,4° or to re- 


of Railroad Company. 


Under such 


tion. Huntington v. Headley, (N. J. 
Ch.) 41 A 670. 

38, St... Louis, etc, JR. Co. ve, Van 
Hoorebeke, 191 Tl. 633, 61 NE 326; 
Ross v. Chicago, etc., R. Conti Tat 
127; New York, etc., R. Co. v. Stanley, 
35 N. J. Eq. 283; Jackson v. Jessup, 
5 Grant cn “(Ont.) 5 

[a] Succession is atreea compa- 
ny.—Where the owners of land per- 
mit the construction of a railroad on 
the consideration of the company’s 
building a depot thereon and running 
its trains according to certain ar- 
rangements, the successor of the com- 
pany which originally constructed the 
road is entitled to protection against 
ejectment by the owners of the land 
brought on account of nonperform- 
ance of the agreement, to the same ex- 


tent as the original company would. 


have been entitled to such protection. 
New nore etc., R. Co. v. Stanley, 35 
N. J. Eq. 283 


39. Carolina, etc., R. Co. v.. Ford, 
105 S. C. 80, 89 SE 809. 
[a]. Burden of proof.—(1) Under 


a statute providing that, in the ab- 
sence of any contract with a railroad 
in relation to land through which its 
road passes, it shall be presumed that 
the land on which the road is con- 
structed, together with sixty-five feet 
on each side of the center thereof, has 
been granted to the company by the 
owner, a railroad claiming such ease- 
ment and suing to enjoin a defendant 
admitted to be the owner of the land 
through which the railroad runs from 
preventing the location of a telegraph 
line for railroad purposes outside the 
land actually occupied by the roadbed, 
where defendant sets up a contract 
limiting plaintiff to the land actually 
occupied by the railroad bed and 
ditches, and where there is no evi- 
dence of defendant’s recognition of 
the easement, and where there is evi- 
dence that she had prevented en- 
croachments on her land outside of 
the roadbed, has the burden of proy- 
ing that there has never pee such a 
contract. Carolina, etc. Conv. 
Ford, 105 S. C. 80, 89 SE goo (2) Im- 
plied grants generally see supra § 181. 


40. Cherokee, ete, R. Co. v. Ren- 
ken, 77 Iowa 316, 42 NW 307; Walla 
Walla Valley R. Co. v. Carter, 133 


Wash. 205, 233 P 329. . 

[a] Suit by successor of railroad 
company.—Where there is no pnrovi- 
sion against an assignment in con- 
tract by which defendants’ predeces- 
sor agreed to convey to a railroad’s 
predecessor all the ground within a 
certain plat which it might need for 
station grounds, plaintiff stands in the 
same position as the original party in 
a suit to quiet title. Walla Walla 
Valley R. Co. v. Carter, 133 Wash. 205, 
233 P 329. 

[b] Evidence.—Where, on the is- 
sue whether defendant agreed to give 
a right of way to a railroad company, 
one of the company testifies that de- 
fendant told him before the construc- 
tion of the road that he would not 
then sign a contract to give the right 
of way but would give it, and three 


a a a a a I I a i a ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cover possession of the land.t? So, also, on the own-’ 
er’s failure or refusal to perform his contract to sell 
a right of way, the railroad company, notwithstand- 
ing it has condemned the right of way,+? may main- 
tain an action for damages for breach of the con- 
tract,*® such as for breach of covenants of warranty 
contained in the contract of sale;4* or it may re- 
scind the contract and sue to recover the purchase 
price paid by it;*® but where the contract is an en- 
tire one, the company must either stand on its con- 
tract rights or rescind in toto.*® 

On contract to furnish right of way. A railroad 
company may also maintain an action for damages 
for breach of contract, against persons who have 
contracted to furnish a right of way for a proposed 
railroad;** and it has been held that, where it is 
agreed that the company may recover such sum as 
it is bound to pay for the right of way, it is entitled 
to recover as damages amounts expended in good 
faith for lands of a sufficient width for the roadbed 
and such width in addition thereto as is necessary 
for the proper construction and security of the 
road;*® land damages which it is obliged to pay,*® 
including money paid for farm bridges and bank 
walls, if the land damages are thereby decreased to 
an amount equal to their cost;°° ordinary legal costs 
and attorney’s fees in the land damage cases;°? and 


others testify that defendant said he 
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included other land than that con- 
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also unpaid damages for land taken for the use of 
the road ordered to be paid by the county commils- 
sioners to one of the defendants;°? but is not enti- 
tled to recover for land taken for stations or for pro- 
curing gravel to be used in the construction of the 
road,>? or for money paid to county commissioners 
for assessing land damages.®+ In such action, an 
allegation of the market value of property purchased 
by plaintiff may be made for the purpose of showing 
its reasonable value as is necessary to hold defend- 
ants liable for the amount expended in procuring the 
right of way,°® and a defense that plaintiffs violated 
the contract in procuring a portion of the right of 
way before the time allowed for furnishing it is not 
available, in the absence of allegations and proof 
that plaintiff paid more than the right of way would 
have cost defendants.°° 

[§ 186] D. Conveyances to or for Railroad Com- 
pany®’—1. Requisites and Validity. The rules reg- 
ulating conveyances generally,®® particularly those 
relating to conveyances to corporations,®® apply in 
respect of the requisites and validity of a deed of 
conveyance of a right of way, or other interest in 
land, to a railroad company.®® A eonveyanee in fee 
to a railroad company authorized to acquire an ease- 
ment only is valid until assailed in a direct proceed- 
ing by the government,°? and cannot be collaterally 


Exceptions, reservations, covenants, 


would give the right of way if the 
road was built and show that the se- 
curing of the right of way was a con- 
dition of the location of the road, and 
defendant unsupported by other evi- 
dence denies having made the prom- 
ise, a judgment against defendant 
should be sustained. Cherokee, etc., 
ae v. Renken, 77 Iowa 316, 42 NW 

Quieting title generally see Quiet- 
ing Title ante. 


41. Atlantic Coast Line R. Co. v 
Dawes, 103 S. C. 507, 88 SE 286. 
[a]. Burden of proof.—(1) Where 


a railroad claims a right of way 
through portions of land of a citizen, 
excepted by statute from acquisition 


by the railroad in the absence of the’ 


Owner’s consent (see Eminent Domain 
§§ 78-82), (2) in an action to recover 
possession of a part of its right of 
way, the burden of proving the con- 
tract of consent or its absence is on 
the railroad company, since the con- 
tract would be in its possession, and 
it could not, by failing to show the 
contract, acquire greater rights than 
the contract provides (Atlantic Coast 
Line R. Co. v. Dawes, 103 S. C. 507, 88 


SE 286). 

42. Baltimore, etc., Co. Ad- 
ams, 27 Ind. A. 185, 60 NE 1004. 

43. Baltimore, ete., R. Co. v. Ad- 
ams, supra. 

44. Seaboard Air Line R. Co. vy. 


Jones, 134 S. C. 305, 131 SE 434. 

[a] Rule applied.— (1) Where the 
grantor of a right of way to a railroad 
company agrees, without admitting 
liability therefor, to raise no objection 
to the amount of damages suffered 
by the railroad company by reason of 
the settlement of a suit of third par- 
ties claiming interest in the right of 
way, the question of actual eviction 
is waived and the date of settlement 
of such suit will be deemed the date 
of eviction in the railroad company’s 
action against the grantor for dam- 
ages for the breach of warranty. Sea- 
board Air Line R. Co. v. Jones, 134 
S. C. 305, 1381 SE 434. (2) In such 
action the grantor cannot be held 
liable for more than the damages 
growing out of the original contract, 
that is, the purchase price with inter- 
est from the date of eviction. Sea- 
board Air Line R. Co. v. Jones, supra, 
(3) He cannot be held liable ‘for the 
total amount of the settlement which 


veyed by him, and is required to re- 
imburse the railroad company only for 
the sum actually paid for the land 
embraced in his grant. Seaboard Air 
Line R. Co. v. Jones, supra. 

45. Baltimore, ete., R. Co. v. Ad- 
ams, 27 Ind. A. 185, 60 NE 1004. And 
see generally Vendor and Purchaser 
[39 Cye 1404 et seq]. 

46. Semple vy. Cleveland, etc., R. 
Co., 172 Pa: 369, 33 A 564. 

{a] Thus, where a railroad com- 
pany, in consideration of a right of 
way, agrees to employ the landowner 
and pay him a salary as station agent 
at a station to be built by the land- 
owner on his own land, it cannot re- 
voke the contract in part by institut- 
ing proceedings to condemn the sta- 
tion lot, and at the same time retain 
the right of way, which was the main 
consideration for. the contract; it 
must elect whether it will pay for its 
right of way and other privileges as 
it has agreed to, or whether it will 
rescind the contract and proceed un- 
der the right of eminent domain. 
Semple v. Cleveland, etc., R. Co., 172 
Pa. 369, 33 A 564. 

47. New Haven, etc., Co. v. Hayden, 
117 Mass. 433; Risinger Vee Clans 
(DexvCiviv As) 246 SW 1092. 

[a] Joinder of parties—Where a 
contract obligated defendants to fur- 
nish plaintiff and his associate, with- 
out naming him, a right of way for a 
proposed railroad, plaintiff was enti- 
tled to join his associate with him in 
an action on the contract. Risinger vy. 
Clark, (Tex. Civ. A.) 246 SW 1092. 


48. New Haven, etc., Co. v. Hay- 
den, 117 Mass. 433. 

49. New Haven, etc., Co. v. Hay- 
den, supra. 

50. New Haven, etc., Co. v. Hay- 
den, supra. 

51. New Haven, etc., Co. v. Hay- 
den, supra. 

52. New Haven, etc., Co. v. Hay- 
den, supra. 

53. New Haven, ete., Co. v. Hay- 
den, supra. 

54. New Haven, ete., Co. v. Hay- 
den, supra. 

55. Risinger v. Clark, (Tex. Civ. 
A.) 246 SW 1092. 

56. Risinger v. Clark, supra. 

57. Cross references: 


Conveyance or release by railroad 
company see infra §§ 278-280. 


and conditions see infra §§ 208-231. 

Extent of way or land acquired see 
infra §§ 192-199. 

Grant of right in highway see infra 
§§ 244-250. 

Reformation of deed see Reformation 
of Instruments [34 Cyc 899]. 

Rights in, and use of, land or road of 
other railroad see infra §§ 272-277. 

Title, estate, or interest acquired see 
infra §§ 200 0-207. 

Use of land or rights acquired see 
infra §§ 232-242. 


58. See Deeds 18 C. J. p 135. 
59. See Corporations és 2408-2415. 
60. See cases infra this note; and 


notes 61-82. 

{a] Mistake in grantee’s name.— 
It is immaterial that the railroad ecor- 
poration is not properly named in the 
deed_as the grantee, where it accepts 
the deed and enjoys the land. Louis- 
ville, ete., Co. v. Power, 119 Ind. 
269, 01 NE 751. 

[b] Certainty of bond.—A bond to 
convey a right of way through a cer- 
tain tract of land and “also seven 
acres of land in said section, tract 
and orchard, adjoining to said right 
of way on either side thereof,” is not 
so uncertain in its terms as ‘for that 
reason to be declared a nullity. Chi- 
rte v. Springfield, etc., R. Co,, 


Til. 

eat “Title bond duly acknowledged 
and recorded, conveying a full and 
free right of way to a railroad com- 
pany for railroad purposes without 
reservation, is a sufficient grant of 
such right of way, Ohio River R. Co. 
v. Johnson, 50 W. Va. 499, 40 SE 407. 

{d] Filing plat of land showing 
streets and the right of way does not 
amount to a conveyance of the right 
of way to the railroad company. Chi- 
cago, ete., R. Co. v. Council Bluffs, 109 
Iowa 425, 80 NW 564. 

[fe] Deed will not be canceled for 
nonperformance of parol agreement, 
in the absence of fraud or oppression, 
where made contemporaneously with 
an executed conveyance for a stated 
consideration, where the evidence 
does not show a willful intention not 
to perform such promise when the 
deed was executed. New _ Orleans, 
etc., R. Co. v. Belhaven Heights Co., 
122 Miss. 190, 84 S 178, 18 ALR 560. 

61. Atty. Gen. v. Smith, 109 Wis. 
532, 85 NW 512, 
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attacked by private persons.®? 

Consideration.®? Where a consideration for a 
deed to a right of way is necessary,°®* the general 
rules®® apply as to the sufficiency of the considera- 
tion.°® It may consist of the benefit to be received 
by the grantor from the construction and operation 
of the railroad.°* Where the right of way deed 
expressly provides that it shall not be binding until 
the consideration is paid, an entry and trespass there- 
under cannot be justified where the consideration is 
not paid.®§ 

Description. Subject to the rules relating to the 
description of property in deeds generally,®® a con- 
veyance of a right of way to a railroad company must 
deseribe the land conveyed with sufficient certainty 
to identify it.7° A conveyance of a right of way 
aeross land is not void for indefiniteness or uncer- 
tainty, because it does not describe the exact route 
or location thereof, where it describes its purpose 
as enabling the railroad to reach a designated place,’? 
or where its location is made definite and certain by 
the filing of a map and profile of the road,’? or by 
the construction of the road.7? 

Execution and delivery.*“* Where the conveyance 
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is duly acknowledged and recorded and is beneficial 
to the railroad company, its acceptance is pre- 
sumed;7> and if the company takes possession and 
duly performs the covenants of the deed, it consti- 
tutes an acceptance thereof,’® and under such e¢ir- 
cumstances a formal execution of the deed sss 
delivery and acceptance is not necessary.77 How- 
ever, a contract to convey or conveyance, which is 
not executed and acknowledged, as required by law, 
does not operate to convey the legal title to the rail- 
road company;7§ but where the agreement has been 
performed on the part of the railroad company it is 
sufficient to pass the equitable title, {" and to entitle 
it to compel a legal conveyance.®® An unacknowl- 
edged deed expressing an inadequate consideration 
for the granting of a railroad right of way, until set 
aside, passes an equitable title to the right of way,$? 
even though there was fraud in obtaining it.®? 

A. deed to a third person reserving a strip for rail- 
road purposes according to a diagram showing the 
railroad company’s name will not operate as a con- 
veyance to the company,*? or as a dedication;** but 
as against a subsequent grantee of lands crossed by 
aright of way, the railway company is the owner of 


62. Atty. Gen. v. Smith, supra. 

63. For agreement as to right of 
way or use of land see supra § 173. 

64 See generally Deeds § 42. 

65. See Contracts §§ 144-244; 
Deeds §§ 43-47. 

66. Forsythe v. 


Southern R. Co., 
(Ky.) 118 SW 85; 


Plimpton v. New 


York, étc., R. Co., 221 Mass. 548, 109 
NE 732. 
{a] Consideration held sufficient. 


—A deed conveying a railroad right 
of way, which recites that the grantor 
conveys to the railroad company a 
railroad right of way in consideration 
of full payment of the purchase price, 
and the further consideration that the 
company shall maintain lawful fences 
on both sides of the right of way, is 
supported by a sufficient considera- 
tion. Forsythe v. Southern R. Co., 
(Ky.) 113 SW 85. 

[b] Inference of consideration.— 
Where a deed poll conveying land to 
a railroad company recites ‘as a part 
of the consideration” the railrdad’s 
agreement to construct a trestle con- 
necting with its road, it is sufficient 
to support the inference of a con- 


sideration. Plimpton v. New York, 
ete., R. Co., 221 Mass. 548, 549, 109 
NE 732. 


67. United Inv. Co. v. Los Angeles 
Interurban R. Co., 10 Cal. A. 175, 101 
P 543; Simoneaux v. Lebermuth, etc., 
Plantin= ‘Co. 155 Way 689) 99S 531; 
Dunham y. Toledo-Detroit R. Co., 238 
Mich. 596, 214 NW 156. 

[a] Thus (1) a conveyance of a 
right of way for a narrow gauge rail- 
road communicating with a sugar re- 
finery, in consideration of one dollar, 
is not null for inadequacy of con- 
sideration and as a donation in dis- 
guise, under a statute requiring a sale 
to be supported by adequate consider- 


ation, and requiring donations inter. 


vivos to be by act before a notary 
public and two witnesses, as the act 
itself sufficiently shows that the real 
eonsideration was the benefit that the 
vendor expected to receive from the 
construction and operation of the 
road. Simoneaux v. Lebermuth, etc., 
Planting Co., 155 La. 689, 99 S 531. 
(2) The grant of a right of way toa 
railway company, made by an owner 
of land:by public act, in which act he 
sets forth the probable increased 
value of his land, on account of the 
building of the railroad, as one of the 
eauses of the grant, is not a gratui- 
tous donation; it is a transfer based 
on a valid consideration, and cannot 
be revoked by any ex parte act on the 


For later cases, developments and changes in the law see cumulative Annotations; same title 


part of the grantor for any of the 
eauses which warrant the revocation 
of a gratuitous donation. Fazende v. 
Morgan, 31 La. Ann. 549. 

[b] Enhancement of value of prop- 
erty in neighborhood by construction 
of the road is a sufficient considera- 
tion. United Inv. Co. v. Los Angeles 
Interurban R. Co., 10 Cal. A. 175, 101 
P 543. 

[c] As exchange.—An act convey- 
ing a right of way for a narrow gauge 
railroad across a plantation to com- 
municate with a sugar refinery, for 
the nominal consideration of one dol- 
lar, is not a sale, nor a donation, but 
rather the exchange of a right of way 
for the benefits to be derived from 
the construction of the road, and as 
such is valid. Simoneaux v. Leber- 
muth, ete., Planting Co., 155 La. 689, 
99 § 531 

68. Moore v. North, ete., Carolina 
R. Co., 94 S. C. 248, 77 SE 926. 

69. See Deeds §§ 61-71. 

70. Netherlands American Morte. 
Bank v. Bastern R., etc., Co., 142 
Wash. 204, 252 P 916. 

[a] Description held sufficient.—A 
grant of a right of way through cer- 
tain sections, one of which is “sec- 
tion twenty-three,’ contains a suffi- 
cient description to identify the land. 
Netherlands American Mortg. Bank 
v. Eastern R., etc., Co., 142 Wash. 204, 
ZOOZLE. 

71. Dunford v. Dardanelle, ete., R. 
Coe 171 ATERLO86. 287 SW iL, 

72. Abercrombie v. Simmons, 71 
Kan. 538. 81 P 208, 114 AmSR 509, 1 
LRANS 806, 6 AnnCas 239. 

[a] Thus, where a deed to a rail- 
road company of a strip of land for a 
right of way describes the land as a 
part of a certain quarter section “ly- 
ing within fifty feet of the main track 
of the railroad,’ and within a few 
days after the execution of the deed 
a map and profile of the railroad is 
made by the company, and subse- 
quently filed, the deed is not void be- 
cause of indefiniteness in the descrip- 
tion. Abercrombie v. Simmons, 71 
Kan. 538, 540, 81 P 208, 114 AmSR 
509, 1 LRANS 806, 6 AnnCas 239. 

73. Dunford v. Dardanelle, ete., R. 
Co., 171 Ark. 1036, 287 SW 170; Olive 
vi. Sabine, ete, R.sComsil Tex) Cive A: 
208, 33 SW 139. 

[a] After construction of railroad 
tracks across land, a conveyance to 
the company of a “right of way” 
across the land, without further de- 
seription, is not void for uncertainty. 
Olive v. Sabine, ete., R. Co., 11 Tex. 


Civ. A., 208, 33 SW 1389. 

74 Of deeds generally see Deeds 
§§ 76-129. 

75. Pittsburgh, etc Co 
Kearns, 58 Ind. A. 694, 4108 NE 873. 

76. Pittsburgh, ete., Ry COs 
Kearns, 191 Ind. 1, 128 NE 42; Pitts- 
burgh, ’ete., R. Co. v. Kearns, 58 Ind. 
A. 694, 108 NE 873; Pittsburgh, etc., 
R. Co. v. Wilson, 34 Ind. A. 324, 72 NE 
BGs Fazende v. Morgan, 31 La. Ann. 


Hine Pittsbursh.. ete. mst) CO-mmve 
Kearns, 191 Ind. 1, 128 NE 42; Fa- 
zende v. Morgan, 31 La. Ann. 549. 

78. Baltimore, etc., R. Co. v. Oak 
Hill, 25 Oh. A. 301, 157 NE 817; Mil- 
ler v. L. S. & M.S. R. Co., 12 OhNPNS 


fal Unacknowledged instrument 
bearing name of only one witness, 
purporting to grant and release a 
right of way, is insufficient to convey 
the legal title. Baltimore, ete., R. 
mee v. Oak Hill, 25 Oh. A. 301, 157 NE 

79. Matson v. Port 
Southern R. Co., 
705 


[a]. Thus, where a railroad com- 
pany has complied with that part of 
a contract for a right of way which 
requires it to construct its road with- 
in two years, and it appears that the 
construction and operation of the 
road is the substantial consideration, 
the equitable title passes and is un- 
affected by the fact that it has not 
paid a consideration of one dollar and 
the expenses of the deed of such right 
of way, aS provided in the contract. 
Matson v. Port Townsend Southern 
R. Co., 9 Wash. 449, 37 P 705. 

Title, estate, or interest acquired 
by conveyance generally see infra §§ 
200-207. 

80. Baltimore, ete., R. Co. v. Oak 
Hill, 25 Oh, A. 301, 157 NE 817. 

‘Tal Subsequent construction of 
road and its use along a right of way 
entitles the railway company to a 
conveyance of a strip of land for such 
purpose. Miller v. L..S. & M. S. R. 
Co., 12 OhNPNS 683. 

81. Graves v. St. owls: etc., R. Co., 
133 Mo. A. 91, 112 SW 73 


Townsend 


82. Graves v. St. toc ete., 7 R- 
Co., supra. 

83. Illinois Cent. R. Co. v. Indiana, 
etic: Reo (Co. 2685 ALL 211 eines save 


Symington, 137 Md. 441, 112 A 814. 
84. Illinois Cent. R. Co. v. Indiana, 
ete., R. Co., 85: Tl. 211. 
Dedication generally see Dedication 
LoNCw eae. 


, page and note number, 


9 Wash. 449, 37 P- 


t~ 


i babe | : 


: §§ 186-188] 


the strip, notwithstanding the deed to such grantee 
contains no reference thereto.®® 

[§ 187] 2. Persons Entitled To Convey. The 
owner of the land is ordinarily the proper person to 
convey it to a railroad company for a right of way 
or other purposes;8® and this he may do notwith- 
standing he has previously leased rights thereon to 
a third person under a lease which conveys no inter- 
est in the land,’7 although the lessee is entitled to be 
protected in his rights.°& Under some statutes a con- 
veyance of land may be made to a railroad company 
by a tenant for life;®® or in, case of public property, 
a right of way thereover may be conveyed by the 
proper public officer.°° A charter provision, of a 
railroad company, for voluntary relinquishments of 
property for railroad: purposes by the owner of land 
impliedly makes it necessary for a wife to join in a 
conveyance by her husband by reason of her inchoate 
right of dower,®? and it makes no difference that the 
husband does not convey directly to the railroad com- 
pany, but by mesne conveyances.?2 

Conveyance without authority. Where a convey- 
ance to a railroad company is made by persons not 
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having proper authority, it may be afterward repu- 
diated by the persons having the authority to con- 
vey;°? but if the company has acted in good faith 
in constructing its road, it may be entitled to be pro- 
tected in equity.°+ 

Of private way subject to easements. The owner 
of the fee in a private way, subject to certain ease- 
ments, may authorize the construction of a track 
across such way for railroad purposes, without the 
consent of the owners of the easements, where the 
reasonable use and enjoyment of such easements is 
not thereby interfered with.®® 

[§ 188] 3. Operation and Effect in General—a. 
As Waiver of Damages—(1) In General. <A convey- 
ance of land to a railroad company for an agreed 
consideration presumptively embraces in such con- 
sideration all reasonably necessary damages to the 
grantor’s adjoining land, which have already been‘ 
caused or which may be caused by the construction, 
maintenance, and operation of the road in a rea- 
sonably careful and prudent manner,®® and which 
might have been recovered in condemnation proceed- 
ings,®* and therefore in the absence of any showing 


35. 
12 OhNPNS 683. 

86. Ohio Oil Co. v. Toledo, etc., R. 
Cor.40Oh> Cire Ct. 210;27"Oht. Cire Dec. 


5053) -Ins re..Benson,) 29 .WaiC. Q).B. 
(Ont.) 529. 
87. Ohio Oil Co. v. Toledo, etc., R. 


oA Oh; Cirs Ct; 210" 2-Oh.. Cir; Dec: 
505; Olive v. Sabine, ete., R. Co., 11 
Tex. Civ. A. 208, 33 SW 139. 

[a] MTllustration.—Where a _ land- 
owner grants a right to bore for oil 
and a right of way for access to the 
premises and reserves the right to 
farm the land and _ subsequently 
grants a right to operate a railroad 
across such land, the company is not 
obliged to condemn t'he lessee’s right, 
since such a lease grants no interest 
in the land and the owner, notwith- 
standing the lease, can grant a right 
to operate a railroad across the same. 
Ohio Oil Co. v. Toledo, etc., R. Co., 4 
Ons Cir. Ct. 210; 2 Oh. Cir) Dec! 505. 

Agreement as to right of way on 
leased land generally see supra § 173. 

88. 
ee 4 Oh. Cir. Ct. 210, 2 Oh. Cir. Dec. 

89. See statutory provisions; 
case infra this note. 

la] In Canada (1) under Consol. 
St. c 66 § 11, as amended by 24 Vict. 
ec 17 § 1, a conveyance of the fee sim- 
ple of land required for the use of a 
railroad company may be made by a 
tenant for life, but the company is 
not warranted in paying him the full! 
amount of the compensation agreed 
upon, but must pay to the remainder- 
man or into court a portion of the 
purchase money representing the re- 
mainderman’s interest. Midland R. 
Co. v. Young, 22 Can. S. C. 190 [dism 
app 19 Ont. A. 265 (dism app 16 Ont. 
738)]; Owston v. Grank Trunk R. Co., 
28 Grant Ch. (Ont.) 428, 431; Cameron 
v. Wigle, 24 Grant Ch. (Ont.) 8 (2) 
But under the Railway Act (Rev. St. 
{1906] c 37 § 184) and prior similar 
statutes, a mother holding a life es- 
tate with remainder to her infant 


and 


* children cannot, during the infancy 


of the children, convey to a railroad 
company without an order of court, 
giving her the right to sell the land 
and the rights of the infants therein, 
which power, joined to the legal pow- 
er as tenant for life, will enable her 
to sell and convey the fee, the pur- 
chase money to be paid into court, and 
the company to pay the costs of the 
order. Re Canadian Pac. R. Co., 15 
Ont. L. 45, 10 OntWR 278; Re Dol- 
sen, 13 Ont. Pr. 84. 

Conveyances by life tenant general- 
ly see Estates §§ 96-99. 

90. See case infra this note. 

ta] In New York, under Railroad 


Ohio Oil Co. v. Toledo, etc., R-: 


Miller v. L. S. & M. S. R. Co.,| L. § 18 and Canal L. § 35, the superin- 


tendent of public works is tne proper 
official to execute a quitclaim deea 
conveying to a railroad company, part 
of whose right of way was appro- 
priated for the barge canal, a way 
over the canal in pursuance to an 
agreement made between the company 
and the canal board. Peo. v. Walsh, 
211 N. Y. 90, 105 NE 136. 

91. Chouteau y. Missouri Pac. R. 
aoe 122 Mo. 375, 22 SW 458, 30 SW 


Conveyances by husband and wife 
Senora) see Husband and Wife § 
108. 

Necessity of wife joining generally 
see Dower §§ 164-168. 

92. Chouteau v. Missouri Pac. R. 
oa 122 Mo. 375, 22 SW 458, 30 SW 


93. Macon, etc., R. Co. v. Riggs, 87 
Ga. 158, 13 SE 312. 

[aj] Members of church—(1) A 
deed from certain members of a 
church who had no authority to make 
the same, purporting to convey to a 
railroad company a right of way over 
land belonging to the church, does not 
authorize the company to take such 
land for the purpose designated in the 
deed, where the transaction is after- 
ward repudiated by the church and 
the consideration paid by the com- 
pany is returned to it. Macon, etce., 
R. Co. v. Riggs, 87 Ga. 158, 13 SE 312. 
(2) Conveyance of church property 
generally see Religious Societies [34 
Cye 1169]. 


94. McClane v. McClane, 213 Pa. 
286, 62 A 861. ae: 
[a] TIllustration.—Where a _ rail- 


road company constructs its road in 
good faith on certain lands under a 
grant by persons without authority 
to make it, and subsequently the dev- 
isees of the owner of the land file a 
bill to compel the removal of the road, 
and the evidence shows that the real 
object of the bill is to compel defend- 
ant company to permit certain: cross- 
ings of the railway necessary for the 
purpose of marketing coal underlying 
the land, and that the company has 
obligated itself to permit such cross- 
ing, and the evidence also shows that 
the construction of the railroad has 
increased the value of’ the land and 
that a majority of the parties to the 
bill are estopped by their conduct, an 
injunction will be denied but the court 
will retain the bill to enforce the 
agreement of the railroad company as 
to the crossings. McClane v. Mc- 
Clane, 213 Pa. 286, 62 A 861. 

95. Salter v. Boston, etc., R. Co., 
239 Mass. 235, 182 NE 37. 

[a] hus, notwithstanding a stat- 
ute authorizing the construction of 


railroads for private use, and provid- 
ing that lands or other property shall 
not be taken or used without the con- 
sent of the owners, where a railroad 
company and the owner of lands sep- 
arated from the railroad property by 
a private way in which third persons 
own easements of passage are the 
owners of the fee in the private way 
subject to such easements, the con- 
sent of the owners of the easements 
to the construction of a spur track 
across the private way not interrupt- 
ing the reasonable use and enjoyment 
of the easements is not required, as 
the owners of the fee could use it in 
any way such an interest could le- 
gally be used, if not interfering with 
any reasonable use, aside from the 
statute requiring the consent of the 
board of aldermen and in certain con- 
tingencies that of the railroad com- 
missioners. Salter v. Boston, ete., R. 
Co., 239 Mass. 235, 132 NE 37. 

96. Ala.—Alabama Western R. Co. 
v. Wilson, 1 Ala. A. 306, 55 S 932, 934 
[eit, Gye]? 

Ark,—St. Louis, etc., R. Co. v. Wal- 
brink, 47 Ark. 330, 1 SW 545. 

Ill.— Wylie v. Elwood, 134 Ill. 281, 
25 NE 570, 23 AmSR 673, 9 LRA 726; 
Smith v. Bush, 211 Ill. A. 83; Atter- 
bury v. Chicago, ete., R. Co., 134 Ill. 
A. 330. 

Pa.—North, etc., R. Co. v. Swank, 
105 Pa. 555. 

Tenn.—Hord v. Holston River R. 
Co., 122 Tenn. 399,123 \.SW (637; -l3b- 
AmSR 878, 19 AnnCas 331. 

Vt.—Libby v. Canadian Pac. R. Co., 
82 Vt. 316, 73 A 593; Norris v. Ver- 
mont Cent. R. Co., 28 Vt. 99. 

And see cases infra note 98. 

[a] MIllustrations.—(1) Where land 
is acquired by a railroad for a right 
of way by agreement, it will be pre- 
sumed that incidental damages inci- 
dent to the use of farm crossings 
were considered in fixing the com- 
pensation. Libby v. Canadian Pac. R. 
Co.,- 825 Mit SLO TS A (593. iCpisiiae 
landowner sells ‘‘the right of way” 
for a fixed sum, all damages are sup- 
posed to be compensated by that sum 
unless otherwise expressly stipulated. 
orth etc., R. Co- ve Swank,W105° Paz 

97. Kirk v. Kansas City, ete. R. 
Go., 51 La. “Ann, 667, 25 S 4573: Bord 
v. Holston River R. Co., 122 Tenn. 399, 
123, SW 637, 135 AmSR 878, 19 AnnCas 
331. And see cases infra note 98. 

[a] Statement of rule.—‘'Claims 
which would have been within and 
would have gone to make up the orig- 
inal damages or compensation that 
would have been assessed against 
and paid by the railroad company as 
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to the contrary such conveyance relieves the com- 
pany from all liability for such damages,®® espe- 
cially where the conveyance contains a general waiv- 
Until the deed is set 
aside, this rule applies, although the railroad com- 
pany is the holder only of an equitable title by rea- 
son of the deed being unacknowledged and for an 
A conveyance to the 
railroad company also relieves it from liability for 
other damages which the terms of the instrument or 
the attendant circumstances expressly or impliedly 
show to have been included in the compensation 


er or release to this effect.99 


inadequate consideration. 


the condition precedent to the con- 
demnation of.the right of way in an 
expropriation proceeding, must be 
held to have been considered and in- 
cluded by the parties as being with- 
in the consideration agreed upon 
when they balanced advantages and 
‘disadvantages.’ Kirk v. Kansas City, 
oir R. Co., 51 La. Ann. 667, 676, 25 S 

oO 

Measure of compensation or dam- 
ages ina condemnation proceedings 
Feet aaa see Eminent Domain §§ 130- 

98. U. S.—Hodge v. Lehigh Valley 
R. Co., 39 Fed. 449. : 

Ala.—Alabama Western R. Co. v. 
Wilson, 1 Ala. A. 306, 55 S 932, 934 
[cit Cyc]. 

Ark.—St. Louis,-ete., R. Co. v. Wal- 
brink, 47 Ark. 330, 1 SW 545. 

Cal.—McDonald v. Southern Cali- 
fornia R. Co., 101 Cal. 206, 35 P 643. 

Dak.—Hannaher v. St. Paul, ete., 
RaCosi by Dake 037 IN Wii 7. 

Ida.—Delsol v. Spokane, etc., R. Co., 
4 Ida. 456, 40 P 59. 

Ill.— St. Louis, ete., Electric R. Co. 
v. Van Hoorebeke, 191 Ill. 633, 61 NE 
326; Chicago, etc., R. Co. v. Smith, 
111 Ill. 368; Atterbury “v. Chicago, 
etc., R. Co., 134 Ill. A. 330; Chicago 
Sanitary Dist. v. Alderman, 113 Ill. 
A. 23; -Atchison, etc., R. Co. v. Jones, 
110 Ill. A. 626; Illinois Cent. R. Co. 
v. Anderson, 73 Ill. A. 621. But see 
Wylie v. Elwood; 134 Ill. 281, 25 NE 
570, 23 AmSR 673, 9 LRA 726 (as 
on aeee, before constitution of 

Ind.—Doan vy. Cleveland, etc., R. 
Co., 54 Ind. A. 620, 98 NE 321, 100 
NE 95. 

Ky.—Roberts v. Sandy Valley, etc., 
KR.» Co: 166 Ky. \342)8 179". SW 2228; 
Elizabethtown, ete., R. Co. v. Dillon, 
7 KyL 667. 

La.—Kirk v. Kansas City, ete., R. 
Co., 51 La. Ann. 667, 25 S 457. 

Mass.—Cassidy v. Old Colony R. 
Co., 141 Mass. 174, 5 NE 142. 

Mich.—Hanselman v. Grand Trunk 
Western R. Co., 163 Mich. 496, 128 NW 
732, 784 [cit Cyc]. 

Minn.—McCarty v. St. Paul, etc., R. 
Co., 31 Minn. 278, 17 NW 616. 

Mo.—Edwards v. Missouri, etc., R. 
Co., 82 Mo. A. 96. 

Nebr.—Moseley v. Chicago, ete., R. 
Co., 57 Nebr. 636, 78 NW 293. 

N. J.—Perrine v. Pennsylvania R. 
Cox iad JPL. :398, 61 A 87. 

N. Y.—-Conabeer v. New York Cent., 
ete., R. Co., 156 N. Y. 474, 51 NE 402 
[aff 84 Hun 34, 32 NYS 6]. 

Pa.—Gillespie v. Buffalo, ete. R. 
Co., 226 Pa. 31, 74 A 738; North, etc., 
Day Co. Vv. Swank, 105 Pa. 555. 

Ss. C.—-Touchberry v. Northwestern 
R. Co.; 83 S. C. 314, 65 SE 343. 

S. D.—Lunden v. Brookings, etc., R. 
Consus... DP 357, LEN Wir 98. 

Tenn.—Knott v. Louisville, ete., R. 
Co., 144 Tenn. 676, 234 SW 1003, 19 
ALR 482. 

Tex.—Houston, etc., R. Co. v. Mc- 
Kinney, 55 Tex. 176. 

Vt.—Norris v. Vermont Cent. R. 
Cos-28EVts 99 

Va.—-Pamplin v. Norfolk, etce., R. 
Co., 124 Va. 254, 98 SE 51. 

W. Va. —Watts v. Norfolk, ete., R. 


! 
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Co., 39 W. Va. 196, 19 SE 521, 45 AmSR 
894, 23 LRA 674 

Ont.—Wallace v. Grand Trunk R. 
Co; 16 U- C2 QO. Bobo: 

[a] Damages not recoverable.— 
(1) Damages caused to the rest of 
his land by structures necessary and 
incident to the railroad which the 
grantor knew or had good reason to 
know would be built. Tinker v. Rock- 
ford, 36 Ill. A. 460 [rev on other 
grounds 137 Ill. 123, 27 NE 74, 28 
NE 5738). (2) Damages caused by 
the maintenance and operation of a 
defective bridge constructed before 
the execution of the conveyance. 
McDonald vy. Southern California R. 
Co., 101 Cal. 206, 35 P 643. (3) Dam- 
ages caused by the necessary blasting 
in the construction of the roadbed. 
St. Louis, etc., R. Co. v. Hanks, 80 
Ark. 417, 97 SW 666; Hord v.. Holston 
River R. Co., 122 Tenn. 399, 123 SW 
637, 1835 AmSR 878, 19 AnnCas 331; 
Watts v. Norfolk, ete., R. Co., 39 W. 
Va. 196, 19 SE 521, 45 AmSR 894, 23 
LRA 674. (4) Damages occasioned by 
the removal of timber or other ob- 
structions situated in the line of the 
designated right of way. Delsol v. 
Spokane, ete., R. Co., 4 Ida. 456, 40 P 
59; Houston, ete. R. Co. v. McKin- 
ney, 55 Tex. 176. (5) Damages caus- 
ed to other land by the construction 
of a fill with a culvert therein col- 
lecting surface water and casting it 
on such other land in a body, where 
no negligence in the construction of 
the track or of the culvert is shown. 
Knott v. Louisville, ete., R. Co., 144 
Tenn. 676, 234 SW 1003, 19 ALR 482. 

99. Iowa.—Swanson y. Ft. Dodge, 
ete., R. Co., 153 Iowa 78, 133 NW 351. 

Ky.—Elkhorn, etc., R. COaN. Mar- 
tin, 195 Ky. 20, 241 SW 344. 

Minn. —Chicago, CtCsr- ue CO, 
Rehnke, 113 Minn. 390, 129 NW TT 

Wash.—Jordan v. Welch, 61 Wash. 
569, 112 P 656. 

Can.—Vancouver Power Co. v. 
Hounsome, 49 Can. S. C. 430, 19 Dom 
LR 200 [dism app 18 B. C. 81, 9 Dom 
LR 823, 15 CanRCas 69, 23 WestLR 
167, 3 WestWkly 953]. 

{a] Illustration.—Where a deed 
conveying to a railroad a strip of 
land across a farm releases all claims 
for damages to the balance of the 
land, the railway company thereby ac- 
quires a right to make a solid fill be- 
neath its tracks, and any resulting 
damages to the remainder of ‘the farm 
through the loss of view from one 
side to the other is released, and can- 


not be assessed in condemnation pro-_ 


ceedings by the railroad thereafter to 
acquire additional width for its right 
of way. Chicago, etc., R. Co. v. 
Rehnke, 113 Minn. 390, 129 NW 771, 

[b] Limitation.—A release in a 
deed of land to a railroad company 
for a right of way of all damages by 
reason of the construction, operation, 
and maintenance of the railroad on 
such land can be applied only to such 
damages as result from a proper and 
reasonable construction of the rail- 
road. Swanson v. Ft. Dodge, etc., R. 
Co., 153 Iowa 78, 18383 NW 351; Jor- 
Aacn v. Welch, 61 Wash. 569, 112 P 
656. 


1. Graves v. St. Louis, 


ete IRS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


os 


paid;? and where the conveyance expressly author-— 
izes the railroad company to do particular acts in 
constructing its road and releases it from all claims | 
for damages by reason thereof, the grantor is not 
entitled to recover such damages, although they are 
the result of bad engineering judgment.® 

Damages not waived. But unless the terms of the 
instrument require such a construetion,* such a con- 
veyance does not relieve the railroad company from 
liability for damages which are caused by its negli- 
gence in designing, 
the road,° nor for damages resulting from improper 


constructing, and maintaining 


Co., 183 Mo. A. 91, '112 SW 736. 

2. Ala.—Alabama Midland R. Co. 
v. Williams, 92 Ala. 277, 9 S 203. 

Ark.—St. ‘Louis, etc., R. Co. v. Wal- 
brink, 47 Ark. 830, 1 SW 545 

Ill.— St. pews ete., R. Co. v. Hurst, 


L4r RU? Ag 
Ky. Sante ete (REG Coq tive 
Goodin, 14 KyL 622. 


Minn.—Liedel vy. Nerthern Pac. R. 
Co., 89 Minn. 284, 94 NW 877. 

{a] Diversion of watercourse.— 
Where a grant of a right of way au- 
thorizes a railroad company to change 
a watercourse, the company is not lia- 
ble for damages resulting from the 
change unless it be unnecessary or 
negligently or unskillfully made. St. 
Louis, ete., R. Co. v. Walbrink, 47 
Ark. 330, 1 SW 545. 

[b] Change of grade.—Where the 
grade at which the road is to be built 
is not fixed by the contract, the rail- 
road company may, without incurring 
liability for resulting damages not 
caused by negligence, change its 
grade from time to time as the ex- 
igencies of: traffic and public neces- 
sity may require. Liedel v. Northern 
Pac. R. Co., 89 Minn. 284, 94 NW 877. 

3. Schoening v. Chicago, ete, R., 
Co., 30 F. (2d) 808. 

_{a] Thus, where a grantor of a 
right of way expressly authorizes 
the railroad company to change a 
creek channel, and releases it from 
all claims by-reason of such change, 
he is not entitled to recover such 
damages, although the petition al- 
leges that the change was accom- 
plished by bad engineering judgment, 
if it is susceptible of an interpreta- 
tion as alleging that the change it- 
self caused the injury, and the re- 
lease was executed after the worst 
damage occurred. Schoening v. Chi- 
cago, tete., Ri. Coe 30k TQ dws03s 

4 Alabama Western R. Co: v. Wil- 
son, 1 Ala. A. '306; 55 S932: 

5. U. S.—Hodge v. Lehigh Valley 
R. Co., 39 Fed. 449. 

Ala.—Alabama Western R. Co. 
Wilson, 1 Ala. A. 306, 55 S 932, 934 
[eit Cyc). 

Ark.—St. Louis, etc., R. Co. v. Wal- 
brink, 47 Ark. 330, 1 SW 545. 

Ga.—Chattanooga, ete. R. Co. v. 
Brown, 84 Ga. 256, 10 SE 730. 

11l.— Atterbury v. Chicago, ete., R. 
Co., 184 Tll. A. 330; Chicago Sani- 
tary Dist. v. Alderman, 113 Ill. A. 23; 
Atchison, etc., R. Co. v. Jones, 110 
Ill. A. 626; St. Louis, etce., R. Co. v. 
Hurst, 25° T1110 Al 98; 

Ind.—Roushlange vy. pe NY 
R. Co., 115 Ind. 106, 17 NE 198. 

Iowa.—Swanson v. Ft. Dodge, etc., 
R. Co., 1538 Iowa 78, 183 NW 351. 

Ky. ~ Roberts v. Sandy Valley, etce., 
R. Go., 166 Ky. 342, 179 SW 228: BH. L. 
& B.S. R. Co. v. Watts, 9 KyL 289. 

Mo.—Edwards v. Missouri, etc., R. 
Co., 82 Mo, A. 96. 

Sg. C.—Touchberry v. Northwestern 
R. Co., ‘83 0S. C. 315,65 SE 341. 

Wash.—Jordan v. Welch, 61 Wash. 
569; Lee ero 6. 

W. Va.—Watts v. Norfolk, etc., R. 
Co., 39 W.. Va. 196, 19 SE 521, 45 Am 
SR 894, 23 LRA 6 674. 

Can.—-Vancouver Powers! Cowes. 
Hounsome, 49 Cas. S. C. 430, 19 Dom 


etc., 
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encroachments upon land outside the right of way,® 
or arising out of a breach of the conditions upon 
which the deed was delivered;’ nor does it relieve 
the company from such damages as from the terms 
of the instrument are not to be presumed to have 
been in contemplation of the parties at the time of 
the sale,* sueh as damages from acts of the com- 
pany on a different parcel of land from that grant- 
ed;° nor does it relieve the company from damages 


which were expressly reserved.?° 
Prior damages. 


LR 200 [dism app 18 B. C. 81, 9 Dom 
LR 823, 15 CanRCas 69, 23 WestLR 
167, 3 WestWkly 953]. 


Ont.—Minor v. Buffalo, etc., R. Co., 
9 U. C. C. P. 280; Vanhorn v. Grand 
MrunkeR..Co!; 9) UU: Cy Ca Ps 264. 


[a] Deposits of rocks.—An owner 
may recover for injuries for deposits 
of rock by the company on the residue 


of his land, unless they are removed- 


within a reasonable time. Watts v. 
Norfolk, etc., R. Co., 39 W. Va. 196, 
ao SE 521, ‘45 AmSR 894, 23 LRA 

[b] Injury to crops.—(1) A rail- 
road company is liable for damages 
to crops resulting from its tearing 
down a fence, although it has pur- 
chased the right of way over the land 
from the landlord of the owner of the 
crops. Chattanooga, etc., R. Co. v. 
Brown, 84 Ga. 256, 10 SE 730. (2) 
One who has conveyed a right of way 
to a railroad company may recover of 
such company for injury to his crops 
by the negligent building of its road 
so that surface water “accumulates 
and is precipitated on his land (Jack- 
Boonville, etc... RCo. Vv. ‘Cox, 199 TI, 
500; E. L. & B.S. R. Co. v. Watts, 9 
Kyl 289), (3) even though he has 
allowed the company to dig a ditch 
on his premises which proves inef- 
fectual (Jacksonville, etc., R. Co. v. 
Cox, supra). 

[ec] Waiver in deed.—A railway 
right of way deed, waiving claims 
for damages through the location, 
construction, and operation of the 
road, does not waive specific acts of 
negligence not necessary or usual, 
and hence does not defeat the gran- 
tor’s claim against the constructing 
contractor for negligently setting a 
fire, for negligent blasting, and for 
cutting trees and fences. Jordan v. 
Welch, 61 Wash. 569, 112 P 656. 

6. Alabama Western R. Co. v. Wil- 
son, 1 Ala. A. 306, 55 S 932, 934 [cit 
Cyc]; Longworth v. Meriden, etc., R. 
Co., 61 Conn. 451, 23 A 827; Roush- 
lange v. Chicago, etc., R. Co., 115 Ind. 


106, 17 NE 198; Louisville, ete., R. 
Co. v. Culbertson, 158 Ky. 561, 165 
Sw 681. 

[a] Damages to other land not 


connected with land conveyed (1) 
caused by acts of a railroad company 
not done on the land conveyed, al- 
though rendered necessary by its oc- 
-cupation, are not in contemplation of 
law to be considered as being includ- 
ed in the compensation agreed upon 
in such conveyance. Longworth v. 
Meriden, etc., R. Co., 61 Conn. 451, 23 
A 827. (2) A conveyance of land for 
railroad purposes will not relieve the 
railroad company from liability for 
damages resulting to the grantor’s 
farm a quarter of a mile distant, by 
the washing of sand, dirt, gravel, and 
other débris over the same from the 
railroad embankment. Alabama 
Western R. Co. v. Wilson, 1 Ala. A. 
306, 55 S 932. 

7. Swanson v. Ft. Dodge, etc., R. 
Co., 153 Iowa 78, 1338 NW 3651. 

8. Alabama Midland R. Co. v. Wil- 


A recital in the deed that the 
consideration is in full liquidation and settlement of 
claims for damages sustained prior to the date of 
the deed precludes a recovery for any permanent 
injury by reason of construction prior to such time, 
whether it was prudent construction or not. 

[§ 189] (2) As against Subsequent Purchaser. 


54nd. A. 620, 98 NE 321, 100 NE 95; 
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respect.# 


liams, 92 Ala. 277, 9 S 203; Alabama 
Western R. Co. v. Wilson, 1 Ala. A. 
306, 55 S -982.. (934 [cit Cyc]; |) St. 
Louis, etc., R. Co. v. Hurst, 14 Ill. A. 
419; Perrine v. Pennsylvania R. Co., 
T2eN.. de Td. S98i- 6 ANIST hs Pamplin “vi 
Norfolk, ete., R. Co., 124 Va. 254, 98 
SE 51. Pir 

[a] Changing grade of street.—A 
sale to defendant of a strip along one 
side of plaintiff’s land extending from 
one street to'another, as a right of 
way for a railroad, does not include 
compensation for damages caused: by 
excavating the land so that both 
street levels abutting on plaintiff’s 
lot were cut down beneath the grade 
of defendant’s road, so as to authorize 
an affirmative charge to be made by 
the court on defendant’s behalf. Ala- 
bama Faas arte . Co. v. Williams, 92 
Ala. 277, 9 S 2 

. Doan v. i covieawe: ete, UR. Co:, 


Perrine v. Pennsylvania. R¥aCo:; 72 
N. J. L. 398, 61 A 87; Pamplin v. Nor- 
es etc., R. Co., 124 Va. 254, 98 SE 


{a] Thus the company is relieved 
from damages arising from the con- 
struction of the road upon the strip 
conveyed, but not such damages as 
result from work elsewhere con- 
structed by the company for the gen- 
eral benefit of the railroad. Perrine 
v. Pennsylvania R. Co., 72 N. J. L. 
398, 61 A. 87. 

{b] Change of road.—(1) The 
fact that a landowner grants a rail- 
road company a right of. way over 
her property does not operate as a 
release of a claim of damage due to 
the change by the railroad company 
of a public road which runs along 
the residue of the land retained. 
Pamplin v. Norfolk, etce., R. Co., 124 
Va. 254, 98 SE 51. (2) A grant of 
the strip along an old right of way, 
to be used for additional construction, 
cannot affect any liability of the com- 
pany for lowering the grade of the old 
right of way. Doan v. Cleveland, etc., 
R. Co., 54 Ind. A. 620, 98 NE 321, 100 
NE 95. 

10. Louisville, etc., R. Co. v. Good- 
in, 14 KyL 622; North, etc., Branch R. 
Co. v. Swank, 105 Pa. 555; Houston, 
etc., R. Co. v. McKinney, 55 Tex. 176. 

[a] Obstruction of spring.—Where 
a railroad company by a contract, 
whereby the landowner grants to it 
an unconditional right of way over 
his land, obligates itself not to dam- 
age a spring thereon, it must be pre- 
sumed that ditches and drains which 
produce injury thereto are necessary 
to the construction, and continue to 
be necessary for the maintenance of 
the road, and any entrance upon the 
company’s right of way and inter- 
ference with such ditches and drains 
would be a violation of the uncondi- 
tional grant of the right of way, but 
if the owner can restore the use of 
the spring without entering on the 
right of way for that purpose, he will 
be entitled to recover the cost of such 
restoration. Louisville, etc., R. Co. 
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A subsequent purchaser from the same grantor of 
adjoining land with notice of the railroad company’s 
right of way cannot recover for reasonable and nec- 
essary damages to his land,t? unless his property 
rights are invaded;1* and where the conveyance to 
the company is recorded it operates as notice to the 
subsequent grantee of the company’s rights in this 


[§ 190] b. As to Duty To Maintain Crossings, 
Fences, and Cattle Guards.1° 
ciple a conveyance of a right of way relieves the 
railroad company from damages for additional fence 
building required,?* and from the duty of construct- 

‘ ing and maintaining stock gaps or bridges,?” or pri- 
vate ways or crossings,!® unless such duty is im- 
posed upon it by the conditions or stipulations con- 
tained in the conveyance,?® or by statute.?° 


Upon the same prin- 


v. Goodin, 14 KyL 622, 

11. Elkhorn, etc... R. Co. v. 
tin, 195 Ky. 20, 241 ‘SW 344. 

72. Darnall v. Georgia R., etc., Co., 
134 Ga. 656, 68 SE 584; ‘Allerton Vv. 
New York, ete., R. (Co.5 199 N. Y. 489, 
93 NE 270. 

[a] Illustration.—Where a ‘gran- 
tor conveys to a railroad company a 
strip of land ‘‘for the purpose of a 
right of way for a street railroad,” 
and subsequently the same grantor 
conveys a lot of land by a deed in 
which the right of way is called for as 
the southern boundary of the lot con- 
veyed, the railroad company has the 
right to make such excavations op- 
posite the southern boundary of the 
grantee’s iot for the adaptation of the 
grade of its line at that place to the 
grade of other portions of its tracks 
as might be dictated by economy, con- 
venience, and safety, and if, in doing 
so, it does not invade the property 
rights of the grantee, she cannot re- 
cover damages for such acts. Dar-. 
nall v. Georgia R., etc., Co., 134 Ga. 
656, 68 SE 584. 

13. Darnall v. Georgia R., 
Co., supra. 

14. Chicago, etc., R. Co. v. Smith, 
111 Ill. 3863; Allerton v. New York, 
ete, “RCo: 199 No Yeel489e" 93-0 NE 


[a]. Thus such a deed when re- 
corded is notice to a subsequent gran- 
tee of a part of the land in question, 
which is not actually taken, of the 
railroad company’s right to change 
the course of a river, and the grantee 
cannot recover purely consequential 
damages for injuries thereto, result- 
ing from flood waters turned on it 
by the company’s change of the chan- 
nel of the river, where no negligence 
in construction is claimed, although 
such land is at some distance from 
the land over which the railroad 
actually runs. Allerton v. New York, 
rahe R.'Co:, 199 Nu YY. 489, 4930 NE 

Record of deed as notice to subse- 
quent purchaser generally see Vendor 
and Purchaser [39 Cyc 1719 et seq]. 

15. Construction and maintenance 
of crossings, fences, and cattle guards 
generally see infra §§ 412-430. 

16. St. Louis, etc., R. Co. v. Wal- 
brink, 47 Ark. 330, 1 SW 545. 

17. Cook v. North, ete., R. Co., 50 
Ga. 211; Flink v. Canadian, etc., R. 
Co., 26 CanRCas 314. 

18... Gulf, etc R: “Co, ‘vz 
Tex. A. Civ. Cas. § 23. 

19... Cook) v.North,® ete:; Ri Co., 
Ga. 211 .Gulh,) ete, oR. 
3 Tex. A. Civ. Cas. § 21. 

Covenants or conditions as to cross- 
ings, fences, and cattle guards gen- 
erally see infra §§ 219-221. 

20. White v. Concord R. Co., 30 N. 
H. 188; Smith v. New York, etc., R. 
Co., 63 'N. Y. 58; Clarke v. Rochester, 
etc., Re Cos 18 Barb. CNY DSO! 

[al Dlustrations.—(1) A convey- 
ance in fee to a railroad company, 
without reservation or exception, of a 
right of way for its road across a 


Mar- 


etc., 


Jones, 3 


50 
Co. v. Jones, 


628 [51 C.J.] 


[§ 191] 4. Location of Way or Land Conveyed.?+ 
The general rules relating to the construction of 
contracts to convey,?? and deeds of conveyance,?* 
apply in determining the rights of a railroad com- 
pany under a contract to convey or a conveyance 
which describes the land eonveyed in the terms of 
the location of the right of way,?* such as in regard 
to the time when the land granted is to be selected ;”° 
and where the conveyance fails to describe clearly 
the exact situation of the land conveyed, parol evi- 
dence is admissible to assist in ascertaining its true 
Where the conveyance describes the land 
conveyed, as being along a line or route which has 
already been established by the company, 
no right to select a different location,?’ but is enti- 
tled to a right of way or land only along such lne 
“meht of way” 
across land without further description, made after 
the tracks across the land have been constructed, re- 
2° and is in effect a 


location.?° 


or route.** A conveyance of a 


fers to the road as constructed,” 


farm, is not a waiver or release of the 
obligation imposed upon the company 
by statute to erect and maintain farm 
crossings, where the statute applies 
as well to cases where the lands are 
acquired by purchase as where they 
are acquired by the power of eminent 
domain. Smith v. New York, etc., R. 
Co., 63 N. Y. 58; Clarke v. Rochester, 
etc., R. Co., 18 Barb. (N. Y.) 350. (2) 
A statute ‘requiring a railroad com- 
pany to make and maintain all neces- 
sary cattle guards, cattle passes, and 
farm crossings for the safety and 
convenience of landowners along the 
side of the road, and providing that 
such provision shall not apply in any 
case where the company Shall settle 
with the landowner in relation to 
such guards, passes, and crossings, a 
clause in a deed requiring “said cor- 
poration to fence the land and prepare 
a crossing with cattle guards, at the 
present travelled path, on a level with 
the track” is not a settlement between 
the parties in relation to such cross- 


ings. White v. Concord R. Co., 30 N. 
H. 188. 
21. Tocation of road, termini, or 


station as condition of grant see infra 
§§ 216-218. 

22. See Vendor and Purchaser [39 
Cyc 1295 et seq]. 

23. See Deeds §§ 195-480. 

24. See cases infra this note; 
notes 25-34. 

[a] TI lustrations.—(1) A convey- 
ance to a railroad company of a right 
of way eighty feet wide “which said 
eighty feet istoinclude . . . road 
on the west where said road is con- 
ttguous to said railroad’ must be con- 
strued as including eighty feet meas- 
uring eastwardly from the west side 
of the road and including the whole 
road, although the grantor as an 
abutting property owner had but a 
reversionary right in such road and 
such other rights as he would have 
in its use as a public way. Belmer v. 
Cincinnati, etc., R. Co., 9 Oh. Dec. (Re- 
print) 45, 10 CinecLBul 232. (2) 
Where a grant of a right of way calls 
for a certain fixed and determined 
center line, the construction of the 
track on either side of such center 
line will not shift it to the center of 
such track, and thus shift such right 
of way without the consent of the 
owner. Ohio River R. Co. v. Johnson, 
50 W. Va. 499, 40 SE 407. (3) A deed 
to a railroad of twenty feet off the 
southwesterly side of lots bounded by 
the right of way was held, in view of 

parol testimony and manifest- inten- 
tion of the parties, to give the railroad 
a twenty-foot strip, although the ad- 
dition actually overlapped on the 
right of way. Detroit, etc.. R, Co. v. 
Howland, 246 Mich. 318, 924 NW 366. 
25. Warner v. Columbus, eter? R: 
Co., 39 Oh. St. 70. : 


and 
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it has 


[a] TIllustration.—Under a grant 
to a railroad company of “the right 
to enter upon any land I own which 
lies on the line of such company’s 
road . and the right to run in 
curves and around the line in the final 
construction of such railroad over 
said land, and to hold and use a strip 
thereof to be selected by the engineer 

. as long as may be necessary,” 
the right is to be exercised at the final 
location of the road and cannot be 
exercised afterward. Warner v. Co- 
lumbus, etc., R. Co., 39 Oh. St. 70. 


26. Detroit, ete., R. Co. v. How- 
land, 246 Mich. 318, 224 NW_ 366; 
Pennsylvania R. Co. v. Pearsol, 173 


Pa. 496, 34 A 226. 

[a] Such evidence is not governed 
by the rule relating to the reforma- 
tion of written instruments by parol 
evidence of what occurred at the time 
of their execution. Pennsylvania R. 
Co: Vv. Pearsol, 173 Pas 496.34 Al 226. 

[b] Evidence held sufficient to 
overcome the presumption that the 
center of the right of way granted 
was the center of plaintiff’s track, and 
to show that the land in suit was not 
included in the grant. Pennsylvania 
eee v. Pearsol, 173 Pa. 496, 34 A 

Parol evidence explaining written 
instruments generally see Evidence §§ 
1530-1722. 

27. Wood v. Michigan Air Line R. 
Co., 90 Mich. 334, 51 NW 263; Moore 
v. North, etce., Carolina R. Co., 94 S, 
C. 2438, 77 SE .926. And see cases 
infra note 28. 

28. Ky.—Owensboro, etc., R. Co. v. 
Barker, 37 SW 848, 18 ‘Kyl 706. 

Me.—Hall v: Pickering, 40 Me. 548. 

Mich.—Wood v. Michigan Air Line 
R.. Co., 90 Mich. 334, 51 NW 263. 

S. C—American Spinning Co. v. 
Southern R. ‘Co4°815Si) Ce 482, 62 SE 


Va.—South, ete., R. Co. v. Mann, 
108 Va. 557, 62 SE 354; King v. Nor- 
folk, etc., R. Cors0nviak "210, 17 SE 868. 

[al] Thus (1) where a railroad 
company has surveyed and marked a 
line through plaintiff's land, a convey- 
ance to it of a strip of ground ‘lying 
along and including the established 
line of railway to be constructed by 
said company” refers only to the line 
as thus surveyed and not to a line 
that might be thereafter established. 
Owensboro, etc.,.R. Co. v. Barker, 37 
SW 848, 18 KyL 706. (2) Where a 
deed conveys all the land contained 
within one hundred feet in width on 
each side of the track or roadway, 
measuring from the center of any por- 
tion of ‘the lot of land: thereinafter de- 
scribed through which the railway 
may be “constructed, run, and oper- 
ated,” the words ‘constructed, run, 
and operated’ are limited by what 
preceded them, so that the deed 


, rene 


[§ 191 


grant and license to maintain a roadbed as then ex- 
isting ;*° and furthermore, if the terms of the grant 
are general and indefinite without any definite de- 
seription of location, it does not give the railroad 
company the right to choose the exact location of 
the right of way.*? 
quiesces in the location ‘and use of a right of way 
by the company, such acquiescence will operate to 
identify and locate the route or property conveyed,*” 
and has the same legal effect as though it had been 
definitely deseribed,** especially where the company 
pays the purchase price of the property granted and 
it is afterward fully located.** 

Under bond or contract to convey. <A bond or con- 
tract to convey a right of way or land in a certain 
tract of land amounts to an equitable transfer to the 
company of the right of way or land required,*®® and 

‘vests in it the right to select the particular location 
of such right of way or land;?° and where such right 
is exercised in a reasonable manner so as not to cause 


If, however, the grantor ac- 


should be constructed to convey only 
a right of way through the particular 
part of the land actually touched by 
the grantee’s main line as originally 
laid out. American Spinning Co. v. 
oneness R. .Co., 81 SiC, 482) 62) Sh 


29. Olive v. Sabine, ete., R. Co., 11 
Tex. Civ, A. 208, 33 Sw 139. 

30. Evans v. Northern Pac. R. Cox 
117 Minn. 4, 184 NW 294; Radke v. 
Minneapolis, etcinhaCoy 41 Minn. 350, 
43 NW 6; McCarty v. St. Paul, ete., R. 
res Fie Minn. 278, 7 NW 616. 

Chicago, etc., R. Co. v. Langer, 
288 *h. 16, 123 NE 61. 

32. Johnson v. Valdosta, ete., R. 
Co., (Ga.) 150 SE 845; Martin v. Sea- 
board Air-Line R. Co., 139 Ga. 807, 
77 SE 1060; Atlanta, ete., RaiCos Wve 
Atlanta, etc., R.-Co., 125 Ga. 529, 54 
SE 736; Gaston v. Gainesville, ete., 
Electric R. Co., 120 Ga. 516, 48 SE 188; 
Warner v. Columbus, ete; eR Coe 39 


OnStar 

33. Martin v. Seaboard Air-Line R. 
Co., 189 Ga. 807, 77 SE 1060; Chicago, 
etc, Ri Colhv: Langer, 288 Tl. 16, 123 
NE’ 61; Warner v. Columbus, et¢., 15% 
@o.; 39 Oh. St. 70; Pennsylvania Ev 
Co. v. Guthrie, 66 Pa. Super. 470. 

jabs Johnson v. Valdosta, ete., R. 

.. (Ga.) 150 SE 845. 


Pes Fredericton, etc., Coal, etc., Co. 
bpeeebare ah 42 N. B. 363, 20 DomLR 
36. Ill._Chidester v. Springfield, 


ete RCo bomen si. 
Ind.—Burrow v. Terre Haute, etce., 
R. Co., 107 Ind: 432, 8 NE 167. 

Wash.—Netherlands American 
Mortg. Bank v. Eastern R., etc:, Co., 
142 Wash. 204, 252 P 916. 

N. B.—Fredericton, ete., Coal, etc., 
Co. v. Harding, 42 N. B. 363, 20 Dom 
LR 808. 

Ont.—Matheson v. Grand Trunk R. 
Co., 3 OntWR 213. 

[a] MIlustrations.—(i) Where the 
contract for a right of way releases 
a strip of land of a certain width 
through a certain tract of land, and 
nothing more definitely, it vests in 
the railroad company the right to se- 
lect the particular location. Burrow 
v. Terre Haute, etc., R. Co., 107 Ind. 
432, 8 NE 167. (2) A contract which 
provides that the railroad company 
may locate, build, and operate its line 
of railway over the owner’s farm, and 
contains a covenant to convey to the 
company at its request so much of 
the land, not exceeding the width re- 
quired by law, as it might require for 
its railway, and also includes land for 
a station and for a road from the 
highway to the station, and does not 
locate the site of the station or of the 
road, amounts to an equitable transfer 
to the company of the land required 
for a right of way and a station and 
a roadway from the highway to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 191-193] 


the owner unnecessary inconvenience in the use of 
the remainder of his land, the contract should be 
specifically performed.*7 Where the contract also 
provides for a conveyance of a specified number of 
acres adjoining and on the other side of the right of 
way, it means a strip of land of uniform width ex- 
tending along the railway through the entire tract 
described, and having one half of the specified num- 
ber of acres on each side of the right of way.*® 

[§ 192] E. Extent of Way or Land Acquired®?— 
1. In General. The nature and extent of the way or 
land acquired by a railroad company under a grant 
or conveyance for a right of way or other uses de- 
pends upon the terms of the description or limita- 
tions employed in the instrument.*® Under a con- 
tract to convey such lands as shall be required for 
the road, an owner is not bound to convey more land 
than the company fairiy requires for its legitimate 
uses under its charter;4*+ but a vendor cannot com- 
plain that the contract of sale calls for the purchase 
of more land than the railroad company actually re- 
quires.*? 

As against subsequent purchaser. 
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Where the 
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grant to the railroad company has been recorded, 
the grant together with the company’s occupation 
and use charges a subsequent purchaser of the land 
with notice of the extent of land to which the com- 
pany has right or title;*? and even though it has 
been granted’ more, if the company fails to record its 
title, it is restricted, as against a subsequent pur- 
chaser for value without notice, to the land in its 
actual occupation and use.** 

[§ 193] 2. Right of Way*°—a. In General. The 
ordinary signification of the term “right of way,” 
when used to describe land which a railroad corpo- 
ration owns or is entitled to use for railroad purposes, 
is the entire strip or tract which the company owns 
or has found it necessary or convenient to acquire 
the right to use for these purposes,*® and not any 
specifie or limited part thereof upon which its main 
track or other particular improvements are located.** 
It includes land immediately beneath the tracks, 
switches, and buildings used in the operation of the 
road,#® and also such portions as, in connection there- 
with, are necessary to the use of the tracks and 
buildings,*® although it is not of the same width, or 


station, and gives to the company the 
right to select the location of the road. 
Fredericton, etce., Coal, ete. Co. v. 
Harding, 42 N. B. 363, 20 DomLR 803. 

[b] Grant for right of way as line 
should be laid out is valid as a con- 
tract vesting in-the railroad company 
the right to select the location. Neth- 
erlands American Mortg. Bank v. 
Bastern R., ete., Co., 142 Wash. 204, 
252 P 916. 

37. Fredericton, etc., Coal, etc., Co. 
iat aie 42 N. B. 363, 20 DomLR 


38. Chidester v. Springfield, etc., R. 
Deep oO PaLILE Sis 
39. Cross references: 
Acquisition under power of eminent 
tte see Eminent Domain §§ 111- 
oer of way or land see supra § 
Rights in and use of: 
Highways and public places see in- 
fra §§ 243-271. 
Road or land of another railroad see 
infra §§ 272-277. 
Use of lands or rights acquired see 
infra §§ 232-242. 


40. Ga.—Waycross Air-Line R. Co. 
v. Southern Pine Co., 111 Ga. 233, 36 
SE 641 


Ind.—Barth v. Pittsburgh, etc., R. 
Co., 45 Ind. A. 434, 90 NE 322. 

Ky. —Lexington, ete., R. Co. v. Wil- 
liams, 183 Ky. 343, 209 SW 59; Lex- 
ington, etc., R. Co. v. Ormsby, 7 Dana 
276; Louisville, etce., R. Co. v. Coving- 
ton; ‘ete., Re etc., Co. 58 SW 577, 2/2 
Kyl 722. 

Nebr.—Omaha Bridge, etc., R. Co. v. 
Whitney, 68 Nebr. 389, 94 NW By BS) 
NW 525. 

N. Y.—Collins v. Buffalo, etc. R. 
eee 145 App. Div. 148, 129 NYS 139. 

C.—Hughes v. Wilmington, etc., 
R. “Gon 119 NC: 688, 25 SE 717. 

C.— Atlantic Coast Line R. Co. v. 
eon, 143 S. C. 445, 141 SE 688. 

Wis.—Schneider v. Knickerbocker 
Ice Co., 119 Wis. 171, 96 NW_ 542. 

Can.—-Massawippi ‘Valley RE Cosy. 
Reed, 33 Can. S. C. 457. 

fa] Contracts or conveyances con- 
strued to convey: (1) Roadbed and 
the necessary space therefor and for 
the drainage ditches. Alabama Great 


-Southern R. Co. v. Cross, 28 Ga. A. 629, 


112 SE 654. (2) A right of way over 
the lands of the grantor to and from 
any of the termini of the railroad des- 


ignated or indicated in the charter of, 


the railroad company. Waycross Air- 
Line R. Co. v. Southern Pine Co., 111 
Ga. 233, 36 SE 641. 

[b] Conveyance of right of wav 


“as now located, to the terminus. of 


the road,” on, over, and along certain 
bs : [51 C.-J.—34] 


land, may be construed as conveying 
no title beyond the point on such land 
to which the right of way had been 
legally located by surveying and stak- 
ing out the center line thereof for the 
purpose of constructing and operating 
the road, as required by statute, even 
though, for the convenience of the 
grantor, the company had, before such 
conveyance, extended, or permitted 
the grantor to extend, a spur track 
beyond the terminus to which the 
right of way had been so legally lo- 
eated. Schneider v. Knickerbocker Ice 
Co., 119 Wis. 171, 96 NW 542. 

[ce] “Bottom land” and “hill land.” 
—The term “bottom land,” as used in 
a contract to convey land to a railroad 
company for a right of way fixing 
different prices for bottom land and 
hill land, means low land formed by 
alluvial deposits along the river, low- 
lying ground, a dale, valley, or inter- 
vale, but does not mean the bed of the 
river or creek; while the term “hill 
land’’ refers to high land, and includes 
all that is not bottom land. Lexing- 
ton, ete:, R. Co. v. Williams, 183 Ky. 
343, 209 SW 59. 

[d] As might have been con- 
demned.—A provision in a deed of a 
right of way that the grantee takes 
only sych right as it might have ob- 
tained by condemnation proceedings 
does not save it from covering, and its 
covenants applying to, land within 
the description, title to which is not 
in the grantor. Collins v. Buffalo, 
oie R. Co., 145 App. Div. 148, 129 NYS 
1 


[e] Improvements.—A roadbed or 
embankment built out of the soil, and 
with riprap for its protection, on 
which ties and rails are laid for use 
as a railway track, by a railroad com- 
pany on the land of another, is not 
an improvement placed upon land in 
the nature of a trade fixture, but isa 
part of the. land itself, and, where 
there are no exceptions or reserva- 
tions, will pass by a deed as does the 
real estate on which it is constructed: 
Omaha Bridge, etc., R. Co. v. Whitney, 
68 Nebr. 389, 94 NW 513, 99 NW 525. 

Property conveved by deed gener- 
ally see Deeds §§ 242-277. 

41. Hill v. Western Vermont R. 
Co., 32 Vt. 68. 

42. Delaware, ete., R. Co. v. Wel- 
Ser! 233ePal i154; 81 A 994. 

{al Itis for company to determine 
whether it can secure the necessary 
accommodation upon better terms by 
meeting the owner’s demands, and 
purchasing more land than it actually 
requires, than it can by condemnation 
proceedings. Delaware, etc., R. Co. v. 
Welser, 233 Pa. 154, 81 TS OS 


43. Fishback v. Ceo. R: *Co:, 
140 Ky. 155, 130 SW 982 

[a] Tllustration.— Where a writing 
executed by plaintiff's remote vendor, 
acknowledged and recorded in the 
county clerk’s office, long before plain- 
tiff purchased the land, granted to a 
railroad company the right of way 
through the land “of the usual width,” 
plaintiff is presumed to have known 
of such conveyance, and where the 
uncontradicted testimony shows that 
the necessary and proper width of 
such right of way was sixty-six feet, 
which the railroad had cleared and 
kept free from weeds for over thirty 
years, the railroad owned such strip, 
and plaintiff had no claim thereto. 
Fishback v. Glasgow R. Co., 140 Ky. 
155, 180 SW 982. 

44. John T. Moore Planting Co. v. 
Morgan’s Louisiana, ete., R., ete., Co., 
126 La. 840, 53 S 22. 

[a] Thus, where a railroad compa- 
ny acquires a right of way through 
a plantation and certain grounds for 
depot sites, and goes into posses- 
sion, and does not record its title, and 
the plantation is thereafter sold to 
another in good faith, the possession 
of the railroad is restricted to the 
land in its actual occupation, and 
ceases to be according to the nonre- 
corded title. John T. Moore Plant- 
ing Co. v. Morgan’s Louisiana, etc., 
R., ete., Co., 126 La. 840, 53 S 22. 

45. As used in Revenue Law see 
Taxation [37 Cyc 1042]. 

“Right of way” defined generally 
see [34 Cyc 1767]. 

46. U. S.—St. Louis, ete., R. Co. v. 
Wabash R. Co.. 152 Fed. 849, 81 CCA 
643; Central Trust Co. v. Wabash, 
etc., R. Co., 29 Fed. 546 [aff sub nom. 
JOY Ve St Louis, 138 UstsS. at SCE 
243, 34 L. ed. 843]. 

Ala.—Alabama Great Southern R. 
rae v. McWhorter, 202 Ala. 455, 80 S 

Ind.—Pfaff v. Terre Haute, etc., R. 
Co., 108 Ind. 144, 9 NE 93. 

La.—Knox v. Louisiana R., etc., Co., 
157 La. 602, 102 S 685. 

N. Y.—New York Cent., etc., R. Co. 
v. Buffalo, 85 Misc. 78, 147 NYS 209. 

47. St. Louis, ete., R. Cola. Was 
bash R. Co., 152 Fed. 849, 81 CCA 643 
[mod on other grounds 217 U.S. 247, 
305 SCti 51055546 Et ed: eT 52 ii Piatt ove 
Terre Haute, etc., R. Co., 108 Ind. 144, 
9 NE 93. 

48. Illinois Cent. R. Co. v. Taylor, 
165 Ky. 508, 177 SW 293. 

49. Illinois Cent. R. Co. v. Taylor, 
165 Ky. 508, 177 SW 2938, 164 Ky. 150, 
175 SW 26; John T. Moore Planting 
Co. v. Morgan’s Louisiana, etc., R. etc., 
Co., 126 La. 840, 53 S 22; Rio Grande 
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used in the same manner, at all points.°° It in- 
cludes lands and lots acquired for necessary side- 
tracks and turnouts, and the improvements thereon 
in the way of coal sheds, freight houses, water tanks, 
repair shops, roundhouses, and the like;®! and where 


the railroad company acquires the fee it is for the_ 


company, and not for the adjacent landowner, to 
determine how much land is reasonably necessary for 
depot grounds and right of way purposes.°? Where, 
however, a strip of a distinet width is used and 
marked by fences or otherwise, as the right of way, 
additions thereto are not integral parts of the right 
of way.°* Where conveyance by deed is made, the 
limits of the right of way are to be determined by 
the calls in the deed,°* and they cannot be extended 
by an actual survey of the boundary beyond the lim- 
its ealled for.°®> But if the right of way is granted 
in general terms, its extent depends upon what the 
railroad company requires in order to operate its 
road properly over the right of way.*°® 

Additional land. Where the grant of a right of 
way includes the right to use such additional land 
as may be necessary for the construction and main- 
tenance of the road, the necessity for taking addi- 
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tional land is to be determined by Fae care in 
constructing the road;>7 but where the parties ex- 
pressly so agree such additional land must be taken 
in parcels of specific dimensions,®* and must be used 
for the railroad purposes agreed upon;°° and where 
the additional land is so used, the fact that buildings 
thereon and used in connection with the land for 
incidental railroad purposes were erected by third 
persons does not prevent the company from claiming 
that they were so used.®° 

Upward and downward. The property rights of 
a railroad company, under an easement, in its right 
of way extend upward for a space necessary for the 
use of its franchise,*t and downward to a line of 
support for its tracks and superstructures.°2 But 
if the company acquires a fee-simple title, its abso- 
lute ownership will extend indefinitely upward so as 
to include proprietorship of the air and space above 
the land.®? 

[§ 194] b. As Confined to Space Actually Occu- 
pied. In the absence of a paper title or condemna- 


_ tion procecdings, or title by adverse possession, a 


railroad company is generally confined to the land 
which is actually occupied and used by it;** and if 
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Western R. Co. v. Salt Lake Inv. Co., 
35 Utah 528, 101 P 586. 

[a] Space between buildings.— 
-Where a railroad has taken possession 
of lands for its depots, and has built 
them within seventy-five feet of each, 
other alongside of the track, the space 
between’ the depots will be considered 
as having been taken possession of as 
part of the space needed for the con- 
venient use of the depots. John T. 
Moore Planting Co. v. Morgan’s Loui- 


siana, etc., R., etc., Co., 126 La. 840, 
53 S 22. 

50. Rio Grande Western R. Co. v. 
Salt Lake Inv. Co., 35 Utah 528, 101 
P 586, 

51. Chicago, étce., R. Co. v. Langer, 


288 Til. 16,.123 NE. 61;, Pfaff v. Terre 
Haute, ete., R. Co., 108 Ind. 144, 9 NE 
98; Lehigh, ete., R. Co. v. Auburn, 
119 Misc. 249, 196 NYS 118 [aff 208 
App. Div. 716, 201 NYS 918]. 

52. Hull v. Kansas City, etc., R. 
Co., 70 Nebr. 756, 98 NW 47. 

53. Rio Grande Western R. Co. 
Salt Lake Inv. Co., 35 Utah 528, 537, 
101 P 586. 

“Where a strip of a distinct width 
is appropriated by the railroad com- 
pany as a right of way, which is 
marked ‘upon: the ground by fences 
or otherwise, and reference is merely 
made to the right of way, it cannot 
be assumed that by such reference 
a strip of larger dimensions was in- 
tended than the general width of the 
right of way as it was appropriated. 
While additions may no doubt be 
made to the strip, such additions 
would not be integral parts of the 
right of way, but would be treated 

. . aS additional parcels of land 
claimed by the company.’ Rio 
Grande Western R. Co. v. Salt Lake 
Inv. Co., supra. 

54. Missouri, etc., R. Co. v. Ander- 
son, 36 Tex. Civ. A. 121, 81 SW 781. 

55. Missouri, ete., R. Co. v. Ander- 
son, supra. 

56. Midland Valley R. Co. v. Sut- 
ter, 28 F. (2d) 163 [certiorari granted 
278 U. S. 597 mem, 49 SCt 185 mem, 
78 L. ed. 527 mem, and certiorari 
dism 280 U. S. 521 mem, 50 SCt 65 
mem]. 

57. Gulf, etc., R. Co. v. Richards, 
83 Tex. 203, 18 SW 611. 

fa] Additional land.—Where a 
right of way is granted “with right 
to use such additional land as may 
be necessary for the construction and 
maintenance” of the road, the neces- 
sity for taking additional land is to 
be determined by ordinary care-in 


constructing the road. Gulf, etc., R. 
Co. v. Richards, 83 Tex. 203, 18 SW 
611. 

58. New York, etc., R. Co. v. Dun- 
ning, 138 App. Div. 307s 123: NYS 15. 

[a] Tllustration.—W here, under a 
contemporaneous contract between 
the parties to a deed to a railroad 
company of a strip of land forty-nine 
and one-half feet wide and two thou- 
sand five hundred feet long, it is 
agreed that, if the company subse- 
quently desires more land for its pur- 
poses, adjacent to that conveyed, on 
either side, to widen its right of way, 
it shall acquire the same in continu- 
ous strips not less than one thousand 
feet long and contiguous thereto in 
their entire length, and that the 
grantor will convey and the company 
will pay therefor at the same rate per 
acre as for the land then conveyed, 
any land subsequently taken must be 
in strips of one thousand feet and of 
uniform width the whole _ length. 
New York, etc., R. Co. v. Dunning, 138 
App. Div. 377, 123 NYS 15. 

59. Walla Walla Valley R. Co. v. 
Carter, 133 Wash. 205, 233 P 329. 

60. Walla Walla Valley R. Co. v. 
Carter, supra. 

[a] Rule applied.—Where defend- 
ants’ predecessors in title conveyed a 
right of way to plaintiff's predeces- 
sors, and in addition contracted to 
convey all of a certain tract which the 
latter might need for sidings, ware- 
houses, stations, depot and shed pur- 
poses, a definite description to be pre- 
pared when determined, the fact that 
some of buildings were erected by 
persons other than the railroad com- 
pany, in a suit to quiet title to the 
tract, does not prevent a claim that 
they were for purposes incidental and 
necessary to station grounds. Walla 
Walla Valley R. Co. v. Carter, 133 
Wash. 205, 233 P 329. 

61. Citizens’ Tel. Co. v. Cincinnati, 
*etc., R. Co., 192-Ky. 399, 233 SW 901; 
Cumberland Valley, ete., R. Co. v. 
Chambersburg, etce., R. Co., 15 Pa. 
Dist. 965; Southwestern Tel., etc., Co. 
v. Clark, (Tex. Civ. A.) 192 Sw 1077. 

[a] Such space is as much part of 
right of way as the ground which it 
covers. Southwestern Tel., etc., Co. 
v. Clark, (Tex. Civ. A.) 192 SW 1077. 

[b] Height.—For an easement for 
a railroad right of way, the height 
must be sufficient for the safe and 
convenient passage of all trains and 
their burden of whatever nature, and 
this is usually fixed at about twenty- 
five to thirty feet above the top of 


the rails. Citizens’ Tel. Co. v. Cin- 
anna ete:, R. Co., 192 Ky. 399, 4233 
SW 901. 

[ec] Rule applied.—‘“If the railroad 
company owns merely the easement 
or right of use of the land on which 
its road is constructed, it cannot com- 
plain that another, even a stranger, 
as is the telephone company in this 
case, has entered over the easement 
at an elevation so high as to give no 
obstruction to the full enjoyment of 
the easement for the purpose for 
which it was granted, and there main- 
tains a wire or wires in connection 
with its telephone business.” Citi- 
zens’ Tel. Co. v. Cincinnati, etc., R. 
Co., 192 Ky. 399, 402, 283 SW es 

62. Cumberland Valley, etc.,. R. Co. 
v. Chambersburg, etc., R. Co.,. it Pa. 
Dist. 965. 

63. Central of Georgia R. Co. 
Lawley, 33 Ga. A. 375, 126 SE 373: 
Citizens’ Tel. Co. v. Cincinnati, etc., 
R. Co., 192 Ky. 399, 233 SW 901. 

[a] Railroad company, in such 
case, may enjoin the stringing of 
wires or erection of any structure 
over the rig‘ht of way. Citizens’ Tel. 
Co. v. Cincinnati, ete., R. Co., 192 Ky. 
399, 233 SW 901. 

64. Ala.—Hendrix v. Southern R. 
ea 130: Ala. 205, 30 S 596, 89 AmSR 


I1l.— Chicago, etc., R. Co. v. Langer, 
288 Ill. 16, 123 NE 61; Chicago, etc., 
R. Co. v. Hoag, 90 Ill. 339; Illinois 
Cent. R. Co. v. Indiana, etc., R. Co., 
85 Tl. 211. 

La.—Youree v. Waban es etc., .R: 
Co. 110 Wasr91s 8458-7 

Miss. —Ryan v. MSSiEsippl Valley, 
etc., R. Co., 62 Miss. 162 

N.. Y.—Jones v. Delaware, Chie 1st 
ey, 208 N. Y. 40, 101 NE 7638. 

C.— Hendrix v. Southern R. Co., 
16). N.C. 9, 77 SE 1001. 

Pa.—Goddard v. Philadelphia, etc., 
eee 2 Del. Co. 337, 2 LancLRev 

S. C.—Carolina, etc., R. Co. v. Alex- 
ander, 151 SE 893. 

[a] Ilustration—Where a rail- 
way company constructs its track 
over the land of another, and erects 
buildings thereon, without any writ- 
ten evidence of title, and does not in- 
close the same, its possession will be 
limited to the ground actually occu- 
pied. Illinois Cent. R. Co. v. Indiana, 
ete., "RCo, 85 Tl.2117 

[b] Where railroad company 
makes cut through hill, the presump- 
tion after thirty years is that it orig- 
inally took possession of all the space 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


f 
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it seeks to go beyond its previously occupied land, it 
must show title outside of its present occupancy, 
either by the record of condemnation proceedings,®® 
or by the production of a-deed or written muniments 
of title,°* or by proof showing the actual delivery of 
the land ag ascertained by landmarks, fences, ete.®* 
Thus a title to a right of way acquired by prescrip- 
tion by a railroad company is limited to so much of 
the strip as it actually used by adverse possession, 
and does not extend beyond its line of fence on either 
side of the roadway.°* A subsequent vendee as 
owner of the servient estate may object to the en- 
largement of a railroad company’s easement of right 
of way.°® But where a strip of a specified width 
is granted, the company is not required to exercise 
its option to occupy the entire strip on any single 
occasion or within any precise period, but may lo- 
eate one track first and add others later.7° 

[§ 195] c. Width of Right of Way’!—(1) Width 
Definitely Specified. A railroad company is not en- 
titled to a right of way of a specified width as a mat- 
ter of law,*? but its right of way, in the absence of 
a conveyance, depends upon its charter and upon 
condemnation proceedings.**? Where the grant or 
conveyance of a right of way specifies the width, the 
extent thereof is determined by a proper construc- 
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tion of the terms of the instrument,’* and unless 
there is a further grant, or some act of estoppel on 
the part of the grantor,’® the occupancy and use of 
a greater width than that specified cannot be claimed 
by the company,*® especially where to do so would 
interfere with another’s rights which have been ac- 
quired in the meantime ;*? and this rule applies, 
although the width conveyed is less than the width 
the company is permitted by statute to acquire.’* 
But the fact that a conveyance of a part of a tract 
indicates a right of way of a specified width across 
the part conveyed does not establish an intention of 
the parties that the right of way across the rest of 
the tract of the same owner shall be of the same 
width;7® and the fact that a deed and plat are made 
by the owner of thé land after the railroad is con- 
structed across it by permission, in which deed and 
plat the railroad has no interest, and for which it 
furnishes no consideration, does not give the railroad 
title to its right of way for the full width shown on 
such deed and plat.®° 

Not exceeding specified width. A deed for a right 
of way, not exceeding a specified width, is not an 
absolute conveyance of a right of way of the width 
specified,®? but only a right to locate a right of way 
not exceeding the width stated,** and where the 


occupied by the cut; but this posses-; 195 N. C. 708, 143 SE 644. ing of débris and the anchoring of 
sion is restrictéd to the space occu- 67. Goddard v. aa tee etc.,] guy wires outside of the right of 
pied by the original excavation, and| R. Co., 2 Del. Co. (Pa.) 337, 2 LanclL way. Northwestern Lumber Co. v. 
does not widen with the enlargement Rev 265. Bloom; 135. Wash...195, 237 P 295: 

of the excavation by the gradual 68. Floyd v. Louisville, etc., R.| 76. Chicago, etc., R. Co. v. Hayes, 


washing in of the'sides of the cut. 


Co., 80 SW 204, 25 KyL 2147. 


49 Colo. 333, 113 P 315; Chicago, etc., 


- not 


Youree v. Vicksburg, etc., R. Co., 110 
La. 791, 34S 779. 

[ec] For tunnel.—The right of a 
railroad company acquired by pre- 
scription to use and occupy for rail- 
road purposes a tunnel through the 
land of an owner is limited to the 
lines of the old tunnel, and it may 
not, on reconstructing the tunnel, 
compel the owner to exchange addi- 
tional land required for the recon- 
struction for land abandoned in re- 
moving the walls of the tunnel, al- 
though the burden of the easement is 
increased thereby. Jones v. 
Delaware, etc., R. Co., 208 N. Y. 40, 
101 NE 763. 

65.° Goddard vy. Philadelphia, etc., 
R. Co., 2 Del. Co. (Pa.). 337, 2 LancL 
Rev 265. 

Title or rights acquired by condem- 
nation generally see Eminent Domain 
§§ 582-599. 

66. Goddard v. Philadelphia, etc., 
R. -Co.,. 2) Del. Co. (Ba. )/:33%,.'2 ancl 
Rev 265; Heaton v. Kilpatrick, 195 N. 
C. 708, 143 SE 644. 

{a] Thus, under a deed conveying 
so much land as might be occupied 
by a railroad, its banks, ditches, and 
works, and reciting that it will mate- 
rially add to the value of the lands 
along its lines, the right of way may 
be extended from time to time, when 
necessary for the development of the 
company’s business, not exceeding 
the width of the right of way provid- 
ed in its charter since it was in the 
contemplation of the parties that the 
business of the railroad would in- 
crease and that changed conditions 
would require a greater width for the 
successful operation of increased 
traffic, for which the grantor would 
be compensated in the increased val- 
ue of the sang. Hendrix v. Southern 
RCo. 162'N- 9, 77 SE 1001. 

[b] eeiontne part used for cul- 
tivation.—A deed conveying a right 
of way over iand, excepting the right 
to cultivate up to the roadbed, where 
it is not used by the company or need- 
ed for railroad purposes, and not 
definitely fixing the width of the right 
of way, shows that the right of way 
includes more than the roadbed and 
extends some distance at least on ei- 
ther side of it. Heaton v. Kilpatrick, 


western Lumber Co. v. Bloom, 


69. 
Standard Fuel Supply Co., 144 Ga. 
92, 86 SE 228. 

70. New York, etc., R. Co. v. Arm- 
strong, 92 Conn. 349, 102 A 791. 

Width of right of way definitely 
specified see infra § 195. 

71. Effect of charter or statutory 
limitation see infra § 197. 

72. Smith v. Zwicker, 136 Tenn. 77, 
80, 188 SW 595. 

73. Smith v. Zwicker, supra. 

“The charters usually provide, ei- 
ther that the right of way shall ex- 
tend so many feet from the center of 
the track on each side, or not in ex- 
cess of some particular amount. In 
the latter case the exact extent of the 
right of way must be fixed by the 
judgment in the condemnation pro- 
ceedings. In case the railroad takes 
possession under its charter without 
condemnation proceedings, it will 
hold to the extent of the limits fixed 
by the charter, where that is definite, 
if it is permitted to retain possession 
without question for the statutory 
period.’ Smith v. Zwicker, supra. 

74 Atlanta, etc., R. Co. v. Victor 
Miter Co 96 use ©. 09.05.0060 por at Oe 
Northwestern Lumber Co. v. Bloom, 
135 Wash. 195, 237 P 295. 

{a] Tlustrations.—(1) A deed con- 
veying a railroad right of way, de- 
scribed as “all the land contained 
within one hundred feet in width on 
each side of the track or roadway, 
measuring from the center,’ shows 
an intention to convey a right of way 
two hundred feet wide. Atlanta, etc., 
Ey COs Gvay Va CLOL DES CO. U9 on Sec 
397, 399. 76 SE 1091. (2) Under a 
contract by which a logging railroad 
is given a right of way of forty feet 
over the owners’ lands and fifty feet 
at its dump, it has a right of way 
forty feet wide, and at the dump is 
entitled to a strip of land fifty feet in 
width, which is not to be added to the 
forty feet, for a right of way. Ne 
Wash, 195, 237 P 295. 

75. Northwestern Lumber Co. v. 
Bloom, supra. 

[a] Evidence held insufficient to 
show that landowners, who granted a 
logging railroad a right of way across 
their lands, acquiesced in the dump- 


Central of Georgia R. Co. v.| R. Co. v. Willard, 245 Ill. 391, 92 NE 


271; Cleveland, etc., R. Co. -v. Simp- 
son, 182 Ind. 693, 104 NE 301, 108 NE 
95 Roushlange v. Chicago, etc., RiCoy 
115 Ind. 106, 17 NE 198; Tighe v. 
Seaboard Air Line R. Co., 176 N. C. 
239, 97 SE 164. 

[al Tllustrations.—(1) A deed of a 
railway right of way one hundred 
feet wide, sixteen feet from a sectior 
line, ‘subject to public road as it now 
runs,” is limited to that strip, and 
does not entitle the company to the 
sixteen-foot strip on abandonment of 
such public road of which it formed 
a part. Chicago, ete., R. Co. v. Wil- 
lard! 5245.21 391,;,,92- NEP 2715." (2) 
Where there was a dispute between a 
landowner and a railroad company as 
to the width of the right of way 
across the land to which the company 
was entitled under the owner’s parol 
agreement therefor, and the parties 
met and executed a written contract 
in settlement of the dispute, pursuant 
to which the owner conveyed a right 
of way one hundred feet wide to the 
company, the railroad company can- 
not subsequently claim that plats of 
the land, filed by the owner before 
the settlement, dedicated a two-hun- 
dred-foot right of way to the rail- 
road’s use. Chicago, etc., R. Co. v. 
Hayes, 49 Colo. 333, 113 P 315. 

[b] According to survey.—Where 
a deed for a railroad right of way 
specified the boundary “according to 
the survey made by” a civil engineer, 
the railroad cannot claim thereunder 
beyond the boundaries so described. 
Tighe v. Seaboard Air Line R. Co., 176 
N. C. 2389, 243, 97 SH.164. 

77. Joplin, ete., R. Co. v. Kansas 
City: CUA Sh (GS 135 Mo..549, 37 SW 


73. Laken birien et... a i. Ommave 
Michener, 117 Ind. 465, 20 NE 954: 
Gray v. Burlington, ete., R. Co., 37 
Iowa 119 


Effect of charter or statutory limi- 
tations generally see infra § 197. 

79. Hines v. Symington, 137 Md. 
441, 112 A 814. 

s0. Hines v. Symington, supra. 

81. Vicksburg, etc., R. Co. v. Bar- 
rett, 67 Miss. 579, 7 S 549. 

82. Vicksburg, etc., R. Co. v. Bar- 
rett, supra. 
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company locates its road on ‘a narrower strip, it 
cannot thereafter claim the specified width, as 
against a subsequent grantee in whose occupancy it 


has aequiesced.** 
Slopes. 


ties in respect thereto.*? 


83. Vicksburg, etc., R. Co. v. Bar- 
rett, supra. 

fa] Thus, where a railroad com- 
pany, under a deed to a right of way 
not exceeding one hundred feet in 
width, locates its road occupying a 
narrower strip, and acquiesces thirty 
years in the occupation of land ad- 
joining this strip by another gran- 
tee of the original owner under a sub- 
sequent deed, which describes his 
land as being bounded on one side 
by the line of the right of way twelve 
feet six inches from the track, it can- 
not eject such grantee in order to 
make its right of way one hundred 
feet wide. Vicksburg, etc., R. Co. v. 
Barrett, 67 Miss. 579, 7S 549. 

84. Rodgers v. Pittsburgh, etc., R. 
Co., 255 Pa. 462, 100 A 271. 

85. Atlanta, etc., R. Co. v. Victor 
MiietiCon, 93NSs C1389 Te 6 SHON 

[a] TIllustration.—Where the rail- 
road company’s representative obtains 
a deed conveying a right of way two 
hundred feet wide, on a misrepresen- 
tation to the grantor, who was unable 
to read or write, that such deed con- 
veyed a strip only one hundred feet 
wide, the railroad company is estopped 
to claim more than one hundred feet. 
Atlanta, etc., R. Co. v. Victor Mfg. Co., 
Veto oo 4 £0 Sk OST, 

86. Effect of charter or statutory 
limitation see infra § 197. 

87. Et. Wayne, etc., R. Co. v. Sher- 
ry, 126 Ind. 334, 25 NE 898, 10 LRA 
48; Indianapolis, etc., R. Co. v. Reyn- 
olds, 116 In‘d. 356, 19 NE 141; Illinois 
Cent. R. Co. v. Taylor, 183 Ky. 203, 
209 SW 48; South, etc., : 
Mann, 108 Va. 557, 62 SE 354. 

[a] Rule applied.—Where a grant 
of land for a right of way conveys a 
strip extending for such width on 
each side of the center line of the 
railroad with such additional widths 
at cuts as might be required to con- 
struct and maintain a double-track 
railroad on the M survey, and defend- 
ant’s predecessor had located and 
partly constructed the roadbed for a 
single-track road under the M survey, 
and it appears by expert testimony 
that a right of way at least sixty-six 
feet wide would be required for the 
construction of such road, and that 
the center line of a double-track road 
meant a center line between the two 
tracks forming the double track, and 
that the usual distance between the 
centers of the two tracks is thirteen 
feet, construing the deed most strong- 
ly against the grantor, and in view 
of the expert testimony, it conveys 
a strip thirty-three feet in width on 
each side of an initial line parallel 
with, and six and one-half feet west 
of, the M center line of location of 


A railroad company having a right of 
way of a specified width also has the right to the 
necessary slopes for embankments, although they 
extend in some places beyond such right of way.** 

Fraud. The company may be estopped from 
claiming the width specified where the conveyance 
thereof has been induced by fraud.*° 

[§ 196] (2) Width Not Definitely Specified.*° 
Where the width granted or conveyed is not definite- 
ly specified in the instrument, parol or extrinsic evi- 
dence is admissible to show the intention of the par- 
Such:an instrument con- 
veys merely such a strip of land as is of sufficient 
width to locate and construct the roadbed,** to the 
outer line of poles, carrying a telegraph wire used 
in operating the railroad;®® ineluding the ditches on 
each side of its right of way necessary for drain- 
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age;®° or such a width as the parties have assented 
to by practical construction.®? L 
where a deed conveys “the full and perfect right of 


It has been held that, 


way” without specifying its width, the railroad com- 


directors in its 


the single track. South, ete., R. Co. 
v. Mann, 108 Va. 557, 62 SE 354. 

{[b] Evidence held insufficient to 
support a judgment restricting the 
railroad companies to a right of way 
about fifty feet wide at one end and 
thirty-five feet wide at the other end 
of the property. Illinois Cent. R. Co. 
v. Taylor, 183 Ky. 203, 209 SW 48. 

Parol evidence as to property in- 
cluded in description generally see 
Evidence §§ 1687, 1688. 

88. Martin vy. Seaboard Air-Line 
R. Co., 1389 Ga. 807, 77 SE 1060; Maxey 
v. Vicksburg, etc:, R. Co., 151 La. 977, 
92 S 563; U. S. Peg Wood, etc., Co. v. 
Baneet, etc., R. Co., 104 Me. 472, 72 A 


90. 

[a] Tllustrations.—(1) A deed to 
land for a railroad right of way, which 
describes the width of the strip as 
“extending each side of and at right 
angles to the center of the track or 
road-bed,” and “in case of high banks 
or deep cuts, such additional width as 
may be necessary,’ conveys merely 
such strip of land as shall be of suffi- 
cient width to-locate the roadbed of 
the railroad, and not to entitle the 
grantee, years afterward, to take ad- 
ditional land for a sidetrack. Martin 
v. Seaboard Air-Line R. Co., 139 Ga. 
807, 809, 77 SE 1060. (2) An agree- 
ment that a railroad company should 
have what land was needed for a road- 
bed and for road purposes, or ‘‘what- 
ever was needed for a road to go 
across,’ confined the width of the 
right of way to “whatever was needed 
for a road ‘to, go across.” ‘U:; ‘Si. Ber 
Wood, etc., Co. v. Bangor, etc., R. Co., 
104 Me. 472, 477, 72 A 190. 

[b] Reference to plat.—Where an 
act of sale conveying depot grounds 
and a right of way to a railroad com- 
pany refers to a plat thereby at- 
tached showing the railroad as tra- 
versing an open space marked ‘‘Rail- 
road avenue,” with lots shown as 
fronting on such avenue, and grants 
“the right of way as actually shown,” 
only the space actually occupied by 
the tracks, and not the whole of Rail- 
road Avenue, is granted. Maxey v. 
Vicksburg; ete RCO. ol ao Unde 
S 563 


89... St) Louis, ete!) Rs. Go. vy. Ste= 
venson, 125 Ark. 357, 188 SW 832. 

90. John T. Moore Planting Co. v. 
Morgan’s Louisiana, etc., R., etc., Co., 
126 La. 840, 53 S 22. 

[a] This possession is not inter- 
rupted by such acts on the part of 
the adjoining proprietor as clearing 
these ditches for facilitating the 
drainage of his lands. John T. Moore 
Planting Co. v. Morgan’s Louisiana, 
etc.,)R.j;"ete:, Co., 126 ial 840:.53' S322) 

91. Miller v. Chesapeake, ete., R. 


pany may appropriate such width as its board of 


honest judgment deems necessary 


for its present and future purposes;°” and where the 
company thereafter duly condemns a right of way on 
each side of the grant of a specified width, it indi- 
cates to the grantor that the right of way will be 
that width,®* and if with knowledge thereof he ac- 
quiesces, the company is not estopped to claim such 
width under its grant.°# 
is specified, it is too indefinitely described to be lo- 
cated, it conveys the right of way actually occupied 
under the deed,®® including space occupied by rails, 
ties, switches, sidetracks, ditches, ete., with means 
of ingress and egress on both sides, such as are rea- 
sonably necessary for operation and maintenance of 
the road in the customary way,°® and is not pre- 
sumed to extend an equal distance on either side of 


Where, although the width 


Coz, 93 W. Va. 257, LL6%SE b2d¢ 

[a] Illustrations.—(1) Where a 
deed for a right of way for a double- 
track railway is ambiguous and uncer- 
tain as to the width of the right of 
way, but the parties treat the right of 
way as being one hundred feet wide, 
the court will adopt the practical con- 
struction placed thereon by the par- 
ties. Miller v. Chesapeake, etc., R. 
Co.; 93° We Vax 25%, 116°SH521 ¢2) 
A railroad company’s possession of a 
strip of land which it fences and cares 
for without objection for a long period 
of time, and upon a part of which it 
maintained its tracks, constitutes a 
practical construction of a deed which 


; grants it such strip for a right of way 


without specifying the width, and 
fixes such width as coextensive with 
such possession, although the posses- 
sion and acquiescence could not have 
commenced with the date of the deed 
or the construction of the road. Ash- 
baugh v. Chesapeake, etc., R. Co., 72 
W. Va. 765, 79 SE 741, c 

[b] Subsequent deeds (1) issued 
by the same grantor, some to a rail- 
Wway company and others to third par- © 
ties, recognizing and adopting a right 
of way one hundred feet wide, may 
be looked to as evidence of the gran- 
tor’s construction of the original . 
grant of the right of way. Miller v. 
Chesapeake, etc., R. Co., 938 W. Va. 257, 
116 SE 521. (2) Where the owner 
grants a right of way for a double- 
track railway, so that the width there- 
of is ambiguous and uncertain, and 
afterward conveys land owned by her 
adjacent to the right of way, describ- 
ing it as beginning at a stake on the 
west side of the railroad and fifty 
feet from the center of the railroad, 
she unequivocally recognizes the right 
of way theretofore granted adjacent 
to such parcel as being one hundred 
feet wide. Miller vy. Chesapeake, etc., 
R. Co., supra. Le 

92. Rodgers v. Pittsburgh, etc., R. 
Co., 255 Pa. 462, 464, 100 A 271, 

93. Rodgers v. Pittsburgh, etc., R. 
Co; ssupE. 

94. Rodgers v. Pittsburgh, etc., R. 
Co., supra. 

95. Chicago, etc., R. Co. v. Langer, 
288 Ill. 16, 123 NE 61. : 

[a] Removal of uncertainty.— 
Where a railroad to which a landown- 
er has granted a right of way one 
hundred feet in width, described too 
indefinitely to be located, constructs 
its track through the land, objection 
of uncertainty of description is re- 
moved by action of the parties to the 
extent alone that actual possession is 
taken under deed. Chicago, etc., R. 
Co. v. Langer, 288 Ill. 16, 123 NE 61. 

96. Chicago, etc., R. Co. v. Langer, 


a ee a a a i ee ee See ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the center line of tracks as located, but only to in- 
clude space actually occupied.®* ' 

Additional width. A grant of such additional 
width as may be required for the use of the railroad 
for sidetracks, turnouts, and so forth, as finally lo- 
eated, limits the grant to the necessity of the rail- 
road as finally located;°* and limits the grant of land 
for sidetracks and turnouts to such as were originally 
constructed,®® and does not authorize the taking of 
additional land therefor.? 

[§ 197] (38) Effect of Charter of Statutory Limi- 
tations. The width of the strip of land which a rail- 
road company may acquire for its right of way is 
generally expressly limited either by the provisions 
of the company’s charter,? or by statute.? A char- 
ter provision to this effect should be construed in the 
light of conditions existing when the charter was 
granted.* Such a provision does not definitely fix 
the rights of the parties;> and if the company takes 
a deed for less than the charter or statutory width, 
the limitation does not apply. But where there has 
been no conveyance or the conveyance to the com- 
pany does not definitely specify the width of the 
land granted, the company may ordinarily occupy 
any width it chooses not exceeding that allowed by 
the charter or statute,’ with this limitation in some 
jurisdictions, however, that it does not take more 
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than is reasonably necessary for the convenient use 
and maintenance of the road in the customary mode.*® 
In jurisdictions in which the company is presumed 
to have acquired only the width actually occupied 
and used,? if the company occupies and uses less than 
the maximum width, it cannot thereafter claim a 
greater width up to the maximum,?° unless it has 
acquired title to the additional width by a new grant 
from the owner1! by condemnation,!” or by adverse 
occupaney,** or unless it has entered upon the land 
and occupied it under such circumstances that the 
owner is estopped from reclaiming possession;1* and 
it has been held that, where the railroad company 
maintains upon the right of way one or more rail- 
road tracks, it has done all that was necessary to 
assert its right to the entire width.1® A charter or 
statutory limitation of the amount of land a railroad 
company may acquire by appropriation proceedings!® 
does not limit the amount which the company may 
acquire by purchase;'’ and hence a grant of a right 
of way of such width as the law provides may be 
used by the company does not fix the statutory limit, 
as the width granted,® but the company takes only 
as much land as is necessary to construct and main- 
tain its road.t® But a grant of so much and no more 
than the company could acquire under its right to 
condemn for a right of way is a grant of the statu- 


amount prescribed by statute, or the 
R. Co. v. Ste- vA 


supra. ’ ae Ri Comm aiwAla e388 ous on Odie 
97. Chicago, ete., R. Co. v. Langer Ark.—St. Louis, ete., 
supra. venson, 125 Ark. 357, 188 SW 832. 


98. Kensington R. Co. v. Moore, 115 
Ma. 36, 80 A 614, AnnCas1912C 1306. 

99. Kensington R. Co. v. Moore, 
supra. 

1. Kensington R. Co. v. Moore, su- 


2. See particular railroa’d charters. 

3. See statutory provisions. 

4 Earnhardt v. Southern R. Co., 
L157 N.C, 358, 72 SE) 1062; Seaboard 
Air Line R. Co. v. Olive, 142) Ne VC. 
257, 55 SE 263. 

5. Ft. Wayne, etc., R. Co. v. Sher- 
ays 126 Ind. 334, 25 NE 898, 10 LRA 


6. Dargan v. Carolina Cent. R. Co., 
113 N.C. 596, 18 SH) 653. 

7. Alabama Midland R. Co. sv. 
Brown, 98 Ala. 647,13 S 70; St. Louis, 
etc., R. Co. v. Stevenson, 125 Ark. 357, 
188 SW 832; Indianapolis, etce., R. Co. 
v. Rayl, 69 Ind. 424; Vandalia R. Co. 
v. Topping, 62 Ind. A. 657, 113 NE 
421; Heaton v. Kilpatrick, 195 N. C. 
708, 143 SE 644; Hendrix v. South- 
ern i 2Cos, 162 NN C279; 77, SE) L008. 

[a] Company acquires title to only 
such width as it in fact occupies, not 
exceeding the width it could acquire 
under statute. Van'dalia R. Co. v. 
Topping, 62 Ind. A. 657, 113 NE 421. 

[b] Evidence.—Evidence of the 
charter provisions of the railroad 
company, to the effect that, in the 
absence of restrictions in the deed for 
a right of way, the width thereof is 
two hundred feet, is admissible where 
the deed does not designate its width, 
and is not repudiated, an'’d the statu- 
tory presumption as to source of title 
thereto is not relied on. Heaton v. 
Kilpatrick, 195 N. C. 708, 143 SE 644. 

8. U. S.—Norfolk Southern R. Co. 
v. Stricklin, 264 Fed. 546 (North Caro- 
lina). 

Ala.—Whitewater Lumber Co. v. 
Prather, 211 Ala. 361, 100 S 549; Nash- 
Wille; ClCan al COmi: Hammond, 104 
Ala. 191, 15 S 935; Alabama Midland 
R. Co. v. Brown, 98 Ala. 647,,13’S 70. 

N. J.—Mecrris, ete,” R. Co. v. Bon- 
nell, 34 N. J. L. 474. 

Oh.—Day ve Atlantic ete.) Ra Cor, 
ai Oh. St. 392; Baltimore, etc, Rico: 

. Oak Hill, 25 Oh. A. 300% 57 NE 817. 

Tenn. —Nashville, etc., TX. COs 
Central Land Co., Aas A.) 48 SW 110. 

9. See infra § 1 

10. Ala.—Jones ey Nashville, etc., 


Ga—Martin v. Seaboard Air-Line 
R. Co., 139 Ga. 807, 77 SH 1060. 

Ind.—Ft. Wayne,. etch COmINE 
Sherry, 126 Ind. 334, 25 NE 898, 10 
LRA 48. 

Nebr.—Omaha, etc., R. Co. v. Rick- 
ards, 38 Nebr. 847, 57 NW_ 739. 


Pa.—Leidigh v. Philadelphia, etc., 
R. Co., 215 Pa. 342, 64 A 539. 
{a] TIllustrations.—(1) Where a 


railroad company authorized by its 
charter to acquire land for the track 
of such road, not to exceed one hun- 
dred and fifty feet wide, builds its 
road over the land by mere permission 
of the owner, the company acquires 
no rights in the land outside of the 
embankment of the roadbed. Louis- 
ville, ete., R. Co. v. Smith, 141 Ala. 
335, 37S 490. (2) A deed toa railroad 
company of “the right of way for its 
railroad, and the right to construct 
said railroad agreeably to, and in ac- 
cordance with, the laws of the State” 
does not vest in the grantee title to 
land six rods in width, that being the 
quantity which the company could 
acquire under the statutes, but only 
the: quantity actually taken and used 
by it. Ft. Wayne, etc., R. Co. v. Sher- 
ry, 126 Ind. 334, 25 NE 898, 10 LRA 
4 


{b] By prescription Where a 
railroad company takes possession of 
the real estate of another for a right 
of way without color of title, its 
rights acquired by prescription are 
limited to the land actually occupied. 
Omaha, etc., t Coriv. Rickards; 38 
Nebr. 847, 57 NW 739. 

[ec] Boundaries.—Where there are 
no monuments upon the ground to in- 
dicate the boundaries of a railroad 
company’s right of way and there is 
no survey on record or elsewhere to 
define such boundaries, the extent of 
the actual occupancy must determine 
the limits of the right of way. Lei- 
digh v. Philadelphia, etc., R. Co., 215 
Pa. 342, 64 A 539; Zahn v. Pittsburgh, 
etc., R. Co., 184 Pa. 66, 39 A 24. 

cial wets ‘Louis, ete., Rio. yi: (Ste- 
venson, 125 Ark. 357, 361, 188 SW 832. 

12. St. Louis, etc., ROOM AIS tO: 
venson, supra 

“Having once appropriately desig- 
nated the location, the rights under 
that deed were exhausted, and any 
additional lands within the maximum 


right to occupy the same, must be re- 
acquired by a new grant or by con- 
demnation.” St. Louis, ete., R. Co. v. 
Stevenson, supra. 

13. Waggoner v. Wabash R. Co., 
185 Ill. 154, 56 NE 1050; Lake Erie, 
etc., R. Co. v. Michener, 117 Ind. 465, 
20 NE 254. 

14. Lake Erie, etc., R. Co. v. Mich- 
ener, supra. 

[a] Where railroad company en- 
ters upon land with leave and license 
(1) of the owner and constructs and 
runs its road on the faith of such li- 
cense, it will be presumed as against 
one claiming under the licensor in the 
absence of any limitation to the con- 
trary that the right of way thus ac- 
quired extended to the full statutory 
width. Campbell v. Indianapolis, etc., 
R. Co., 110 In'd. 490, 11 NE 482. (2) 
Where a railroad company constructs 
its road across the land of a certain 
Owner and maintains it for nearly 
twenty years without instituting con- 
demnation proceedings, or any objec- 
tion or claim for damages ever being 
made by such owner, it thereby ac- 
quires title to a strip of the full width 
allowed by its charter. Prather v. 
Western Union Tel. Co., 89 Ind. 501. 

15. Templeton yv. Lehigh, etce., Coal 
Co., 50 Pa. Super. 341. 

16. See generally Eminent Domain 
§§ 111-118. 

17. Walsh v. Barton, 24 Oh. St.-28; 
Baltimore, ete., R. Co. v. Oak Hill, 25 
Oh. A. 301, 157 NE 817; Aliquippa v. 
Pep are ete., R. Co., 94 Pa. Super. 

hos 

18. Baltimore, etc., R. Co. v. Oak 
Hill, 25 Oh. A. 301, 157 NE 817. 

19. Baltimore, ete., R. Co. v. Oak 
Hill, supra. 

[a] Extent of such taking may be 
shown by subsequent conduct of the 
railroad company under its duty to 
indicate by practical use the amount 
of land found necessary for the right 
of way. Baltimore, etc., R. Co. v. Oak 
ET, 25 On. eALe SOL GED ONDE ce 

[b] Land used for street.—Where 
a railroad company, granted so much 
land for a right of way as the law 
provides, does not accept an easement 
in a part of the land on which a street 
is constructed, it does not become the 
owner of any part of the land used 
for a street. Baltimore, ete., R. Co. 
v. Oak Hill, 25 Oh. A. 301, 157 NE 817. 
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tory width, and not only of the land oceupied.?° 

Grant by life tenant. A grant by a life tenant of 
a railway right of way wider than the company is 
empowered to condemn under its charter does not 
give any easement as against remaindermen or their 
grantee beyond the authorized width.?? 

Lands for depots, sidetracks, etc. It has been held 
that a statutory provision that any railroad con- 
structed under the statute shall not exceed a specified 
number of feet in width is not limited to roadbed 
and tracks, but ineludes all necessary appurtenanc- 
es.2? But on the other hand it has been held that a 
charter provision authorizing the company to take a 
strip of land not exceeding a specified width refers 
to the right of way, and does not prohibit the com- 
pany from acquiring more lands for depot grounds 
and sidetracks;** and under some statutes it may 
acquire even more than the charter or statutory 
width, when necessary for the successful operation 
of the road,?* such as for the purpose of maintain- 
ing slopes and cuts.?° 

[§ 198] (4) Presumptions—(a) Of Acquisition 
of Charter or Statutory Width. Under some char- 
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ters or statutes limiting the width of the land which 
a railroad company may acquire for a right of way, 


it is held that, in the absence of any showing to the 


contrary, the company’s occupancy and use of a strip 
of land without a conveyance or under a conveyance 
which does not specify the width granted is presumed 
to be of the full width allowed by its charter or gov- 
erning statute and not merely of the width actually 
used.2® This presumption, however, is only a prima 
facie presumption,?* and may be overcome by evi- 
dence rebutting the inference;?* but it cannot be 
overcome by a general reputation as to the width 
acquired by railroad ecompanies.?° Such a presump- 
tion does not arise as against land which is exempt 
by statute from acquisition by a railroad company 
for a right of way without the consent of the own- 
er,®° such as land inelosed within the yard, dwelling 
house, garden, or graveyard of a citizen,?1 but the 
burden is on the railroad company to show that the 
then owner of such land consented to its use.2? So, 
also, the statutory presumption does not apply when 
the company has entered upon the land and con- 
structed its roadway under a description limiting the 


vr Cn 


20. Seaboard Air Line R. Co. v. 
Olive, 142 N. C. 257, 55 SE 268. 

21. Northwestern R. Co. vy. Col- 
elough, 89 S.C. 555, 72 SH 494. 

Sale or conveyance by life tenant 
generally see Estates, § 96. 

22. New Jersey Cent. R. Co. v. 
ae paki Terminal R. Co., 46 N. J. L. 

23. Carmody v. Chicago, ete., R. 
Core tid, T1869: 

24. Bubenzer v. Philadelphia, etc., 
R. Co., (Del. Ch.) 61 A 270; Aliquippa 
v. Pittsburgh, ete., R. Co., 94 Pa. Su- 
per. 279. 

[a] “Deep cuttings.’—Where a 
railroad company is authorized to ac- 
quire land not to exceed four rods in 
width, except in the neighborhood of 
deep cuttings, the words ‘‘deep cut- 
tings” mean such cuts as may be nec- 
essary for use for track purposes of 
a sixty-six foot right of way. Penn- 
sylvania R.'Co. v. Braddock Borough, 
234 Pa. 312, 83 A 304. 

25. Aliquippa v. Pittsburgh, etc., 
R. Co., 94 Pa. Super. 279, 288. 

“Tf it is necessary or convenient to 
enable the railroad to use its full right 
of way for track purposes and if the 
grading of that right of way renders 
it necessary or convenient to make 
cuts and embankments, it has the 
right to purchase additional land for 
the purpose of maintaining slopes, 
an'd in case of cuts the right of way 
extends to the top of the slope, and 
in the case of embankments to the 
foot of the slope. The right of way is 
not to be limited to the level of the 
graded track at the foot of a cut nor 
to the level at the top of an embank- 
ment; it extends to the top of the 
slope in the first instance, and to the 
bottom of the slope in the latter.” 
Aliquippa v. Pittsburgh, etc., R. Co., 
supra. 

26. U.S.—Norfolk Southern R. Co. 
v. Stricklin, 264 Fed. 546 (North Car- 
olina). rf 

Iowa.—Cedar Rapids Canning Co. 
v. Burlington, ete., R. Co., 120 Iowa 
724,95 NW 195. 

Mo.—Hargis y. Kansas City, etc., R. 
Co., 100 Mo. 210, 13 SW 680. 

N. C.—Wearn v. North Carolina R. 
Co., 191 N. C. 575, 132 SE 576; Atlan- 
tic, etc., R. Co. v. New Bern, 147 N. 
C. 165, 60 SE 925. 

Ss. C.—Atlantic Coast Tine R. Co. 
v. Searson, 137 S. C. 468, 135 SE 567; 
Columbia, ete., R. Co. v. Laurens Cot- 
ton Mills, 82 S. C. 24, 61 SE 1089, 62 
SE 1119. 

Tenn.—Nashville, etc., R. Co, v. Mc- 
Reynolds, (Ch. A.) 48 SW 258. 


Tex.—Olive v. Sabine, etce., R. Co., 11 
Tex. Civ. A. 208, 33 SW 139. 

{a] Thus, where a company is em- 
powered by its charter to obtain a 
right of way to the width of two hun- 
dred feet, it will be presumed, in the 
absence of a contract restricting it, 
that the right of way acquired was 
of the charter width. Nashville, etc., 
R. Co. v. McReynolds, (Tenn. Ch. A.) 
48 SW 258. 

[b] Entry and construction of road 
without taking any steps to condemn 
the land will be regarded, in the ab- 
sence of any showing to the contrary, 
as an appropriation of so much land 
as the law authorizes. Duck River 
Valley Narrow Gauge R. Co. v. Coch- 
rane, 3 Lea. (Tenn.) 478. 

{c] Width left blank in deed.— 
Where a right of way for a “railroad, 
according to the provisions of the 
charter,’ is conveyed by a deed, in 
which the width of the right of way 
is left blank, the deed does not convey 
merely the width of the main line and 
sidetrack, but it conveys a right of 
way of the width of two hundred feet, 
as determined by the railroad com- 
pany’s charter, although a later deed 
describes a depot site one hundred and 
seventy-five feet wide on one side of 
the track. Southern R. Co. v. Vann, 
142 Tenn. 76, 216 SW 727. 

[d] Rule applied.—In proceedings 
by a railroad company to enjoin the 
collection .of taxes assessed by city 
tax assessors, a finding that the rail- 
road’s right of way through the city 
extends one hundred feet from the 
center of the railway track on each 
side is in accord with the railroad 
company’s charter, providing that the 
right of the company to condemn land 
“shall extend to the condemning of 
one hundred feet on each side of the 
main track of the road,’ and evidence 
that the main line of the road was lo- 
cated in 1858 practically where it is 
now, since it is presumed that the 
road acquired the right of way au- 
thorized by its charter. Atlantic, etc., 
R. Co. v. New Bern, 147 N. C. 165, 167, 
60 SE 925. 

27. Tighe v. Seaboard Air Line R. 
Co., 176 N. C. 239, 97 SE 164. 

[a] Thus the presumption that a 
surveyor, in running out the lines of 
land deeded to a railroad by an in- 
strument authorizing it to use the 
amount required by it, surveyed the 
entire width of a right of way per- 
mitted by the charter, is prima facie. 
Tighe v. Seaboard Air Line R. Co., 
176 N. C. 239, 97 SE 164. 

28. Cedar Rapids Canning Co. v. 


Burlington, ete., R. Co., 120 Iowa 724, 
95 NW 195; Wearn v. North Carolina 
Rj, CO. 01 91, SNe eC 5715, ol sia mS Bena 
Southern R. Co. Carolina Div. vy. How- 
ell, 79 S. C. 281,°60°SE) 677. 

[a] Illustration.—The presump-- 
tion that a railroad company acquired 
the full statutory width, one hundred 
feet, is overcome by proof that a third 
person, aS grantee in a deed convey- 
ing land adjacent to the railroad right 
of way, erected a fence thirty feet 
from the center of the company’s 
main track and occupied the land up 
to the fence for more than twenty-five 
years without objection from the com- 
pany. Cedar Rapids Canning Co. v. 
Burlington, etc., R. Co., 120 Iowa 724, 
95 NW 195. 

[b] Admission.—In an action by a 
railroad company involving its title 
to a right of way two hundred feet 
wide, a letter written by plaintiff's su- 
perintendent, stating that “it is my 
understanding that we own fifty feet 
on each side of main track,” is an ad- 
mission against interest and not a 
statement of a mere opinion. South- 
ern R. Co. Carolina Div. v. Howell, 79 
S. C. 281, 287, 60 SE 677. 

[c] Evidence to show intent.— 
Where a railroad company has ac- 
quired a right of way by deed or 
grant, and the width thereof is left 
in doubt under the terms or expression 
of the conveyance, the acts of the 
parties, appearing from other convey- 
ances and records of court, proceed- 
ings, etce., may be received in evidence 
to show the intent of the parties in 
respect of the width conveyed, which 
may only be done in case of ambigui- 
ty. Wearn v. North Carolina R. Co., 
191 N. C. 575, 132 SE 576. 

29. Norfolk Southern R. Co. v. 
Stricklin, 264 Fed, 546. 

[a] Thus a general reputation that 
a railroad company acquired two hun- 
dred feet for its right of way outside 
a town and only fifty within the town 
cannot repel or overcome the pre- 
sumption of a grant of one hundred 
feet on each side of the center of the 
track arising under its charter, in 
the absence of any contract with the 
landowner. Norfolk Southern R. Co. 
a Byeatag 264 Fed. 546 (North Caro- 
ina). 

30. Atlantic Coast Line R. Co. v. 
Dawes, 103 S. C. 507, 88 SE 286. 

As exempt from appropriation see 
Eminent Domain §§ 78-82. 

81. Atlantic Coast Line R. Co. v. 
Dawes, 103 S. C. 507, 88 SE 286. 

32. Atlantic Coast Line R. Co. v. 
Dawes, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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width to that of its present use,** or otherwise lim- 
iting it to less than the statutory provision respecting 
it;** nor does the presumption extend to lands ad- 
joining those of the grantor, whose owners are not 
parties to the conveyance.®° 

[§ 199] (b) Of Acquisition of Only Width Ac- 
tually Occupied and Used. Under other statutes, 
however, it is held in such eases that in the absence 
of proof that the company acquired the full statu- 
tory width, it will be presumed to have acquired only 
the strip occupied and used,*?® and in the absence of 
new rights it cannot occupy and use a greater 
width.?* The fact that the company is empowered 
to lay out its road to a specified width does not raise 
a presumption that a grant of a right of way which 
fails to define the width of the strip was intended to 
convey the full authorized width,** or that the com- 
pany in: occupying the land for a part of the au- 
thorized width intended to locate over the entire 
width;?® and evidence is admissible to show that the 
road was originally laid out at a less width, so as to 
explain the intention of the parties.*° 


33. Wearn v. North Carolina R. 43. 
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Ala.—Davis v. Memphis, 
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[§ 200] F. Title, Estate, or Interest Acquired*+1— 
1. In General. The same title or rights that would 
have been acquired by. condemnation proceedings*” 
are generally acquired by a railroad company under 


a grant or conveyance of land for a right of way,*? . 


the nature and quality of the right or title that may 
be acquired being usually fixed by the company’s 
charter or governing statute.44 Accordingly, where 
it is so authorized by its charter or by statute, a 
railroad company, although created for a limited 
period,*® may acquire a fee simple titlé in land for 
its right of way, depot grounds, and other railroad 
necessities, by purchase,*® and this right is not af- 
fected by the fact that the company may obtain only 
an easement or determinable fee if it resorts to con- 
demnation proceedings.*? 

Perfecting defective title. The fact that a rail- 
road company has constructed and commenced oper- 
ating its road in reliance upon a title subsequently 
found to be defective is no objection to proceedings 
on its part to perfect its title to lands so occupied 
under a statute authorizing railroad corporations to 
etc.,| R. Co., 10 AbbNCas 107. 


Co., 191 N. C. 575, 132 SE 576. 


34. Wearn v. North Carolina R. 
Co., supra. 
35. Wearn v. North Carolina R. 


Co., supra. 

36. Nashville, ete., R. Co. v. Ham- 
mond, ~104), Ale.:191,. 15 .S. 935; . Ht. 
Wayne, etc., R. Co. v. Sherry, 126 Ind. 
334, 25 NE 898, 10 LRA 48; Omaha, 
etc., R. Co. v. Rickards, 38 Nebr. 847, 
57. NW 739; Leidigh v. Philadelphia, 
etc., R. Co., 215 Pa. 342, 64 A 539; Phil- 
adelphia, ete., R. Co. v. Obert, 109 Pa. 
193, 1 A 398; Goddard v. Philadelphia, 
SLC teOOn nee Dele CO. (Pai oolgiio 
LancLReyv 266. | 

[a] In New Brunswick no pre- 
sumption arises from the occupation 
of a fourteen-foot strip, that the com- 
pany took possession of the whole 
width of ninety-nine feet which it was 
entitled to appropriate. Carr v. Ca- 
nadian Pac. R. Co., 41 N. B. 225, 5 
DomLR 208, 14 CanRCas 40 [app dism 
48 Can. S.. C. 514, 15 DomLR 295, 13 
EastLR 559]. 

37. See supra § 197. , 

38. Indianapolis, etc., R. Co. v. 
Reynolds, 116 Ind. 356, 19 NE 141. 

39. New York, ete., R. Co. v. Arm- 
strong, 92 Conn. 349, 102 A 791. 

{a] Mere acceptance of charter 
granting a railroad company the right 
to locate a railroad not exceeding a 
named width, followed by its occu- 
pation for railroad purposes for part 
of the named width, does not create a 
presumption that the railroad com- 
pany intended to locate or has located 
anid laid out its road over the entire 
width of the strip. New York, etc., R. 
Co. v. Armstrong, 92 Conn. 349, 102 A 
(hele bs 

{[b] Trestle as mark.—The mere 
physical location of a railroad’s tres- 
tle does not mark the extent of the 
location and layout of the right of 
way of the railroad, the charter of 
which grants it the right to locate 
and lay out its railroad, not exceed- 
ing a named width, since the piling 
of the trestle may require support 
above the bed of the water, while 
some of the soil on the upper side of 
the piling may be required to pro- 
vide security for it. New York, etc., 
R. Co. v. Armstrong, 92 Conn. 349, 102 
A 791. 

40. Indianapolis, etc., R. Co. v. 
Reynolds, 116 Ind. 356, 19 NE 141. 

41. Cross references: 

Rights in highways and public places 

see infra §§ 260-266. 

Under condemnation proceedings see 

Eminent Domain §§ 582-599. 


Under conveyance from railroad see | 


infra § 279. 
gone See Eminent Domain §§ 582—) 


R. Co., 87 Ala. 633, 6 S 140. 

Tll.——St. Louis, ’ete., RR. Covi Van 
Hoorebeke, 191 Tl. 633, 61 NE 326. 

Iowa.—Smith v. Hall, 103 Iowa 95, 
72 NW 427. 

N. C.—Shepard v. ee etc., R. 
Co., 140 N. C. 391, 538 SH 1 me 

S. C—Harman v. Southern R. Co., 
72 S. C. 228, 51 SE 689. 

Va.—Pamplin. v. Norfolk, ‘ete., R. 
Co., 124 Va. 254, 98 SH 51. 

[a] Illustrations.— (1) A* ‘deed 
granting toa railroad company a right 
of way with a right to use the earth, 
stone, and timber within the tracks 
for the construction or extension of 
the road conveys such rights as the 
railroad company would be presumed 
to have acquired under its charter 
granting it the right of eminent do- 
main. Harman v. Southern R. Co., 72 
S. C. 228, 51 SE 689. (2) A convey- 
ance of a strip of land to a railroad 
company, ‘for the term of fifty years, 
and so long thereafter as its charter 
shall continue,’ when the company 
has the capacity of perpetual exist- 
ence, on default by the state to exer- 
cise a right of election to purchase its 
property, an'd also has power to con- 


|}demn lands for a right of way under 


a writ of ad quod damnum, conveys 
the same interest and estate that 
would have been acquired by a judg- 
ment of condemnation under such 
writ. Davis v. Memphis, etc., R. Co., 
87 Ala. 633, 6 S 140. 

44. See statutory provisions. 

45. Peo. v. O’Brien, 111 N. Y. 1, 18 
NE 692, 7 AmSR 684, 2 LRA 255; 
Nicoll v. New York, etc., R. Co., 12 
N. Y. 121 [aff 12 Barb. 460]. 

46. U. S.—Kynerd v. Hulen, 5 F. 
(2d) 160 .[certiorari den 269 U. S. 
560 mem, 46 SCt 20 mem, 70 L. ed. 
411 mem] (Texas). 

Cal.—Midstate Oil Co. 
he py Ret Cos 98% Caleta: 

Colo.—Radetsky v. Jorgensen, 70 
Colo. 423, 202 P 175. 

Conn.—New York, etc., R. Co. v. 
Motil, 81 Conn. 466, 71 A 563. L 

Ga.—Central of Georgia R. Co. v. 
Lawley, 33 Ga. A. 375, 126 SE 273. 

Ind.—Cleveland, etc.,.R.. Co. v. Co- 
burn, 91 Ind. 557. 

Kan.—Bowers v. Atchison, ete., R. 
Co., 119 Kan. 202, 237 P 913, 42 ALR 
228. 


v. Ocean 
704, 270 P 


La.—John T. Moore Planting Co. v. 
Morgan’s rigs etc., R., etc., Co., 
126 La. 840, 538 S 2 
ING Y.—Peo. v. OBrien, Davee Nivey.. 
1, 18 NE 692, 7 AmSR 684, 2 LRA 
255; Nicoll v. New York, etc., R. Co., 
12, N. Y.-121 [aff 72 Barb. 460}; Buf- 


falo Pipe Line Co. v. New York, etc., 


N. C.—Haislip v. Wilmington, etc., 
R. oe 102 N. C. 376, 8 SE 926. 

S. D.—Sherman v: Sherman, 23 S, 
D. 486, 122 NW 439. 

Tex.—Stevens v. Galveston, etc., R. 
Co., (Commn. A.) 212 SW 639 [rev 
(Civ. A.) 169 SW 644]. 

Vt.—Page v. Heineberg, 40 Vt. 81, 
94 AmD 878. 

Can.—Midland R. Co. v. Young, 22 
Seed S. C. 190 [dism app 19 Ont. A. 

[a] MIllustrations.—(1) A railroad 
company, authorized by its churter to 
obtain, acquire, hold, and use real 
property incident to, or necessary 
and convenient for, its operation by 
purchase or otherwise, and empower- 
ed by the statutes of its domicile to 
hold such real estate as the purposes 
of the corporation may require, is 
authorized to acquire an estate in 
fee simple in lands purchased for a 
right of way. Radetsky v. Jorgen- 
sen, 70 Colo. 423, 202 P 175. (2) Un- 
der a general railroad law conferring 
on a company organized under it 
power to “hold such real estate as 
may be convenient for accomplishing 
the objects of its organization,’ and 
a general corporation law authoriz- 
ing any private corporation to pur- 
chase such real estate as its purposes 
shall require, a railroad company may 
purchase the fee simple to land for a 
roadbed. New York, ete., R. Co. v. 
Motil, 81 Conn. 466, 470, 71 A 5638. 
(3) Where the statutes give a railroad 
corporation power to acquire by pur- 
chase real estate and other property 
necessary for the construction, ete., 
of its railroad, stations, and other ac- 
commodations reasonably necessary 
to accomplish the object of ‘its incor- 
poration, to hold and use it, to lease 
or otherwise dispose of it, or sell it 
when not required for railroad uses; 
give it power to purchase and uSe real 
property for a price to be agreed up- 
on with the owners; and provide that, 
when real property of a minor is tak- 
en, the guardian might agree and set- 
tle with the railroad for all damages 
and claims; the legislative intent is 
that a fee-simple title shall pass to 
the railroad company coextensive 
with the power of holding and dis- 
position of the lands so acquired. 
Sherman v. Sherman, 23 8. D. 486, 122 
NW 439. 

Title or right under conveyance 
from owner see infra §§ 201-204. 

47. Oakland v. Schenck, 197 Cal. 
456, 241 P 545; Radetsky v. Jorgen- 
sen, 70 Colo, 423, 202 P 175. 

Easement or determinable fee by 
condemnation generally see Eminent 
Domain § 583. 


\ 
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perfeet defective titles.4® 


Waiver of defect. Where the value of land appro- 
priated by a railroad company is by agreement sub- 
mitted to arbitration and an award is made, and the 
company enters for the purposes of its road, its act 
in taking possession waives all right to object to a 
defect in the title, existing at the time a deed is ten- 
dered, but which is removed a few days afterward.*® 

[§ 201] 2. Under Grant or Conveyance from 
Where there has been a 
grant or conveyance of land to a railroad company, 


Owner—a. In General. 
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[$§ 200-201 


acquired by the company must be determined from 


the question as to what estate or interest is thereby 


48. Matter of Prospect Park, etc., 
AGO, On IN. We ade pai 8. Hine soy: 

49. Viele v. Troy, etc., R. Co., 20 
INDY elS4s [atie2 I) Barb. ssi 

50. Colo.—Radetsky v. Jorgensen, 
WO0p Colo.) 423). 202) <P 175,0'1:76) “Lauer 
Cyc]. 

Ky.— Ballard v. Louisville, ete. R. 
Co., 5 SW 484, 9 Kyl 523. 

La.—John T. Moore Planting Co. v. 
Morgan’s Louisiana, etc., R., ete., Co., 
126 La. 840, 53 S 22. 

Mich.—Hanselman v. Grand Trunk 
Western R. Co., 163 Mich 496, 128 NW 
732; Detroit, ete, R. Co. v. Forbes, 
30 Mich. 165. 

Minn.—Norton v. Duluth Transfer 
RavCo.,l29 Minn: 12671515 NW 907, 
AnnCas1916E 760. 


Mo.—Idalia Realty, etc., Co. v. Nor- 
aes Southeastern R. Co., 219 SW 

Ss. C.—Alderman, etce., Co. v. Wil- 
son, 71 S. C. 64, 50 SH ue 

Tex. —Galveston, etc., CO. 


Eagle Pass, (Commn. A.) 580 SW 841 
[rev (Civ. A.) 249 SW 268]. 

Va.—Hope v. Norfolk, etc., R. Co., 
719 Va. 283. 

Wash. — Netherlands American 
Mortg. Bank v. Eastern R., etc., Co., 
142 Wash. 204, 252 P 916. 

Can.—Massawippi Valley R. Co. 
Vey Ree too | Cans ss CO. .b0Cs 

Ont.—Reg. Vi, Sinith, 43° U7, C.°Qs 0B: 
369. 

[a] Hasement for streets not rec- 
ognized.——A conveyance to a railway 
company providing that a warehouse, 
if erected, shall be erected near the 
passenger depot or freight warehouse, 
or within the boundaries designated 
as depot grounds or railroad reserva- 
tion, describing the latter by number 
of feet, “exclusive of streets,’’ does 
not show that, as to a brick depot al- 
ready on the land, the company, when 
it erected it, recognized or acquiesced 
in any agreement or understanding 
that the land was then subject to an 
easement for streets, the expression, 
“exclusive of streets,” being a mat- 
ter of description not limiting the es- 
tate granted. Galveston, etc., R. Co. 
v. Eagle Pass, (Tex. Commn. A.) 260 
Sw 841 [rev (Civ. A.) 249 SW 268]. 

[b] Franchise to use street im- 
material.—Where a railroad company 
derives its authority to use a right of 
avay over private land from complain- 
ant, and its right to cross a street 
from its charter, independent of its 
franchise, whether its franchise to 
use the street is valid or invalid is 
not material in determining its right 
to the right of way. Hanselman v. 
Grand Trunk Western R. Co., 163 
Mich. 496, 128 NW 732. 

[c] “Floating right.”—A deed of 
a certain strip of land which may be 
hereafter established by a company 
for the route of its railroad, over and 
across certain described land, con- 
veys a mere floating right, which can 
“nly be rendered effectual and made 
to operate aS a conveyance of title 
to any part by the actual location of 
‘he route of the road across such 
tract of land; and until such loca- 
tion the title to the whole tract will 
remain in the grantor. Detroit, etc., 
R. Co. v. Forbes, 30 Mich. 165. 


{[d] Grant from county.—An in- 
strument by the presiding justice of 
a county court reading, “I, ———, 
donate, grant, and convey” certain 
land to a railroad company for use as 
a depot site, construed with the coun- 
ty court’s order using the words 
“srant” and “donate,” was intended 
to pass title, and not merely permis- 
sive possession, where the only word 
of limitation declared the grant void 
upon the railroad’s failure to build 
its line through a certain town. Tex- 


as, ete., R. Co. v. Orange County, 
(Tex. Civ. A.) 206 SW 539. 
fe] Life tenant’s rights.—Hope v. 


Norfolk, etce., R. Co., 79 Va. 283. 

[f] Permanent right of way.—A 
contract, conveying to the buyer the 
timber on designated lands, together 
with a tramway, as well as a right 
of way over designated property, 
where it is contemplated that the 
grantee shall construct a permanent 
railroad, and he does so, which rail- 
road is connected with an interstate 
carrier, must be deemed to have con- 
veyed a permanent right of way for 
the railroad. Idalia Realty, etc., Co. 
v. Norman’s Southeastern R. Co., 
(Mo.) 219 SW 923. 

[g] Right of location.—A grant to 
a railroad company of strips of land 
along its track as it should be laid 
out by the company involves only the 
right to locate the track. Nether- 
lands American Mortg. Bank v. East- 


eens Ry ete., Co., 142 Wash. 204, 252 
ip % 
[fh] Undivided interest of infant. 


—Floyd v. Louisville, etc., R. Co., 80 


SW 204, 25 KyL 2147. 


51. Colo.—Radetsky v. Jorgensen, 
70 Colo. 423, 202 P 175, 176 [quot 
Cyc]. 

Ind.—Indianapolis, ete, R. Co. v. 


Rayl, 69 Ind. 424. 

Iowa.—Smith v. Hall, 103 Iowa 95, 
72 NW 427. 

S. D.—Sherman v. Sherman, 23 S. 
D. 486, 122 NW 439. 


B. 


22. 

[a] Nature and quality of the in- 
terest taken and conferred is neces- 
sarily limited and fixed by the legis- 
lature, and whether only an ease- 
ment or a full fee title is purely for 
its determination. Smith v. Hall, 103 
Iowa 95. 72 NW 427. 

{[b] Conveyance on condition sub- 
sequent.—A charter provision that. 
when a company shall have procured 
the right of way “as hereinbefore 
provided they shall be seized in fee 
simple of the right of said land,’’ 
does not give to a conveyance of the 
right of way upon a condition subse- 
auent the effect of a conveyance in 
fee simple absolute. Cleveland, ete 


R.. Comva, Coburn, 91s Inds boi. 
52. Chesapeake, ete., R. Co. v. Wii- 
liams Slate Co., 143 Va. 722, 129 SE 


499 [writ of error dism 269 U. S. 540 
mem, 46 SCt 202 mem, 70 L. ed. 401 


mem]. 
[a] Conduct of railroad company. 
—In an action involving title to a 


right of way, the conduct of defend- 
ant railroad comnany and its pred- 
ecessor in not claiming title in any 
of its surveys, but treating their 


the intention of the parties as shown by the whole 
instrument,°®° as construed in connection with - 
railroad company’s charter or governing statutes,°* 

and, in case of ambiguity, with the accompanying 
cireumstaneces.°?. 
conveyance may convey the title in fee,52 a mere 
easement,°* a fee simple in land taken by the com- 
pany for the roadbed, and an easement in adjoining 
land for certain purposes;°° or the grant or convey- 
ance may create merely a lease of a tenancy at will,>° 


As thus construed the grant or 


right as an easement only, and in 
permitting plaintiffs to quarry over 
such right of way, is convincing evi- 
dence that defendant had only an 
easement. Chesapeake, etc., R. Co. 
v. Williams Slate Co., 143 Va. 722, 
129 SE 499 [writ of error dism 269 
U. S. 540 mem, 46 SCt 202 mem, 70 
L. ed. 401 mem]. 


53. See infra § 202. 

54. See infra § 203. 

55. Clevenger v. Chicago, ete., R. 
Co., (Mo.) 210 SW 867; Allerton v. 


New York, ete., R. Co., 199 N. Y. 489, 
93 NE 270. 

[a] Illustrations.—(1) A deed 
which conveys to a railroad company 
a strip of land fifty feet wide on each 
side of the center line of its road as 
located, together with the necessary 
width for excavations, embankments, 
depositing waste earth, and borrowing 
pits to the extent of one hundred 
feet on each Side, conveys fee ti- 
tle to the land for fifty feet on each 
side of the center line of the road, 
and gives an easement only in land 
beyond that -on either side. Cleven- 
ger v. Chicago, etc., R. Co., (Mo.) 210 
SW 867. (2) Where a deed to a 
railroad company which has filed a 
map Showing the location of its road, 
which map shows that it was intend- 
ed, as part of the plan, to change the. 
course of a river, for a substantial 
amount conveys all lands in a certain 
town taken, or in any manner used or 
affected by the construction or opera- 
tion of the railroad now under con- 
struction, the lines of which are 
shown on the map of location, to- 
gether with all the grantor’s rights 
and privileges in the waters of such 
river, and all his rights in any dams 
therein with the right to change or 
remove the same, and to use, alter, or 
deepen the channel, and provides that 
the company may construct its road- 
bed on the line located as it deems 
proper, may change the bed of the 
river aS proposed by it, and may cut 
off the branch running to the gran- 
tor’s mill, and releases the company 
from all damages which may result 
from the construction, changing of 
stream, cutting off the branch, or re- 
moving the dams, such deed conveys 
the fee of so much of the grantor’s 
land as is actually taken, with such 
easements in the remainder as will 
be affected by the construction of the 
railroad, and is not a mere convey- 
ance of the land taken, accompanied 
by a personal covenant of the grantor 
in the form of a release by him of 
all further claims for damages. Al- 
Jerton v. New York, ete., R. Co., 199 
N.Y. 489, 93 NE 270; 

Patterson v. Atlantic Coast 
Line R. Co., 202 Ala. 583, 81 S 85: 
Pittsburgh, etc., R. Co. v. ‘Barth, 185 
Day. 593, 114 NE 81 [rev (A.) 110 NE 
Grant of switch track right of 
way for so long a time as the railroad 
shall elect to continue such sidetrack 
constitutes a lease creating a tenancy 
at will, terminable by the lessor as 
well as the lessee. Pittsburgh, etc. 
R. Co. v. Barth, 185 Ind. 593, 114 NE 
81 Trev (A.) 110 NE 574]. 
[b] Contract between contiguous 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


~ §§ 201-202] 


or an option,®” or it may amount merely to a tempo- 
rary use during the continuance of a joint enterprise 
between the company and the owner of the land.*8 
- But ordinarily, where no limitation or restriction 
upon the right conveyed to a railroad corporation in 
lands or property necessary for its use appears in 
the grant, the grantee takes all the estate possessed 
by the grantor,°® and only such right or title as he 


possesses.°° 


[§ 202] b. Title in Fee. 


lot owners and defendant railroad 
company (1) for the construction and 
operation by the latter of a spur track 
over and on the lots of the former for 
a period of one year, with the privi- 
lege of renewal upon giving a speci- 
fied notice, creates a leasehold for one 
year, and thereafter a tenancy at will, 
when not renewed as provided. Pat- 
terson v. Atlantic Coast Line R. Co., 
202 Ala. 583, 81 S 85. (2) Where such 
contract is not renewed in writing 
after the first year, as provided there- 
in, the occupancy thereafter is only 
a tenancy at will, amounting to no 
more than a “scintilla interest” or 
way over the lands of the other for 
the permissive period. Patterson v. 
Atlantic Coast Line R. Co., supra. (3) 
Such contract continued in force by 
implied consent after the expiration 
of the year does not create a predial 
servitude, which runs with the land 
(Patterson v. Atlantic Coast Line R. 
Co., supra), (4) and is not a contract 
to which should. be applied the pre- 
sumption of a tenancy at will, for 
years, or by the month, from the mere 
fact of holding over (Patterson v. 
Atlantic Coast Line R. Co., supra). 

57. Alderman, etc., Co. v. Wilson, 
71S. C. 64, 50 SE 643. 

{a] Option.—Where a grant of a 
railroad right of way for a given pe- 
riod provides that the grantee after 
such period may retain the right of 
way as long as it desires upon the 
payment of a stipulated amount, it 
confers a mere option not affecting 
rights already given. Alderman v. 
Wilson, 71 S. C. 64, 50 SE 643. 

Options generally see supra § 175. 

58. Patterson v. Atlantic Coast 
Line R. Co., 204 Ala. 453, 86 S 20; 


Louisiana, etc., R. Co. v. Louisiana R., 


Stes Co: 125 Bas 756, ol S712) 

[a] Tlustrations.—(1) Where 
landowners make a _ contract with a 
railroad company whereby the road- 
bed is to be repaired and furnished by 
the owners and whereby the railroad 
is to furnish only the metal portion 
of the track, reserving the title there- 
to, the owners are not estopped from 
entering upon or retaking the land at 
the termination of the contract, the 
contract contemplating the operation 
of the railroad over the land only dur- 
ing the period of the contract. Pat- 
terson vy. Atlantic Coast Line R. Co., 
204 Ala. 458, 86 S 20. (2) Where a 
spur track is constructed to a factory 
at the joint expense of its owner and 
the railroad, and the factory is de- 
stroyed by fire, the owner being forced 
into insolvency, and the property sold 
to pay prior mortgages, the railroad’s 
rights under the contract for con- 
structing the tract are restricted toa 
removal of its track. Louisiana, etc., 
RCo. v.. Louisiana R:, ete:, (Co. 125 
fia. (56, 51.8 712. 

59. East San Mateo Land Co. v. 
Southern Pac. R. Co., 30 Cal. A. 223, 
157 P 634; Peo. v. O’Brien, 111 N. Y. 
1, 18 NE 692, 7 AmMSR 684, 2 LRA 255; 
Nicoll v. New York, etc., R. Co., 12 
N. Y. 121 [aff 12 Barb. 460]. 

[a] Conveyance of reversionary 
interest.— Where a deed by an heir 
eontains enumerated exceptions or 
reservations, one of which touches 
the land granted by the ancestor-to a 
railroad company for the term of 
years for which it was incorporated, 
and provides that it is the purpose of 
the grantor to convey all lands owned 
by him, together with all interests 


to such 


‘Co., 
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a railroad company which has power to acquire by 
purchase such real estate as may be necessary for 
the construction and operation of its road,®1 and 
to take a fee-simple title thereto,®? will be held to 
convey a fee-simple title in the land and not a mere 
easement where such appears to be the intention of 
the parties as construed from the instrument as a 
whole,®? particularly where the conveyance is im the 


usual form of a general warranty deed,°* or quit- 


A grant or conveyance to ° 


and estates in remainder and rever- 
sion and rights of forfeiture to the 
land described in the exceptions, it 
conveys all the reversionary interests 
the grantor owns in the land previous- 
ly granted to the railroad. East San 
Mateo Land Co. v. Southern Pac. R. 
Cosy: 380.Cal Ay. 223)5 (15%. 634: 

60. McCabe v. New York Cent., 
ete., R. Co., 139 App. Div. 698, 124 NYS 
652 [rev 114 NYS 3038, and _ rearg 
granted 142 App. Div. 901, 127 NYS 
1130, 144 App. Div. 9138, 128 NYS 
1133]; Collins v. Craig Shipbuilding 
Coeey oe CirmiCE N.S 350.2 ie Oh: 


[a] Rule of caveat emptor that a 
purchaser buys at his risk as to title 
and quality, in the absence of implied 
or express warranty (see Vendor and 
Purchaser [39 Cye 1278 et seq]) ap- 
plies to a railroad company buying 
land. McCabe v. New York Cent., efc.. 
R. Co., 139 App. Div. 698, 124 NYS 
652 [rev 114 NYS 303, and rearg 
granted 142 App. Div. 901, 127 NYS 
1130, 144 App. Div. 913, 128 NYS 1133]. 

[b] Assignment to railroad.— 
Where a right of way for a railroad 


‘|has been granted to a private individ- 


ual without the power of appropria- 
tion, the railroad company succeeding 
right of way acquires no 
greater right than was held by him. 
Collins v. Craig Shipbuiiding Co., 7 
os Cirs Ctr cN S350 27 Oh. Cir. Cts 
02 


Gl. See supra § 166. 
62. See supra § 200. 
63. _Ala.—Louisville, etc., R. Co. v. 


Boykin, 76 Ala. 560. 
Colo.—Radetsky v. Jorgensen, 70 
Colo. 423. 202 P 175, 176 [quot Cyc]. 
Ga.—Mitchell Estate v. Western, 
ete., R. Co: 167 Ga. 728, 146-SH 556. 
Iowa.—Des Moines City R. Co. v. 
Des Moines, 183 Iowa 1261, 159 NW 
450, 165 NW 398, LRA1918D 839. 
Mass.—Merrimack River Locks, 
etc. v. Boston, ete., R. Co., 245 Mass. 
52, 1389 NE 839. 
Mo.—Clevenger v. Chicago, etc., R. 
Co., 210 SW 867. 


Nebr.—Carr v. Miller, 105 Nebr. 
623, 181 NW 557. 
N. J.—Breckinridge v. Delaware, 


ete., R. Co., (Ch.) 33 A 800. 

N. Y.—Yates v. Van de Bogert, 56 
N. Y. 526; Nicoll v. New York, etc., 
RCo.) 12 N. Ys 127: [afiil2 Barb.<4609;5 
Buffalo Pipe Line Co. v. New York, 
ete., R. Co., 10 AbbNCas 107. 

Pa.—Rice v. Clear Spring Coal Co., 
186 Pa. 49, 40 A 149; Philadelphia, 
ete., R. Co. v. Obert, 109 Pa. 193, 1 A 
398. 

Tex.—Stevens v. Galveston, etc., R. 
(Commn. A.) 212 SW 639 [rev 
(Civ. A.) 169 SW 644]. 

W. Va.—Killgore v. Cabell County 
Ct., 80 W. Va. 283, 92 SE 562, LRA 
1918B 692. 

Eng.—Norton v. London, etc., R. 
Con) 9 Chi 623 sath 1 3eCh.. Div2 68): 

[a] Conveyance held to convey fee- 
simple title-—(1) Conveyance using 
the words “give, grant, bargain, sell, 
convey and confirm’ to a railroad 
company and its successors and as- 
signs forever. Breckinridge v. Dela- 
wareete., R. Coy GN. JsiCh.) (33 A 
800. (2) Deed to a company “to have 
and to hold the same . . . forever.” 
Conecklin v. New York Cent., ete., R. 
Co., 149 App. Div. 739, 740, 1384 NYS 
191 [app dism 207 N. Y. 752 mem, 101 
NE 1099 mem].’ (8) Deed conveying 
all the land on which the “railroad is 


located and about being constructed.” 
Philadelphia, ete., R. Co. v. Obert, 109 
Pa. 193, 203, 1 A 398. (4) Deed toa 
railroad of property in the corporate 
limits of a town to be used for a depot 
ground and railroad purposes in con- 
sideration of the expected enhance- 
ment in value of the grantors’ adjoin- 
ing property. Stevens v. Galveston, 
etc., R. Co., (Tex. Commn. A.) 212 SW 
639 [rev (Civ. A.) 169 SW 644]. (5) 
Deed to the state of land for a rail- 
road and terminus in consideration of 
the grantor’s desire to promote state 
improvement. Mitchell Estate v. 
Western, etc., R. Co., 167 Ga. 728, 146 
SE 556. 

{b] Grant from county.—Where 
the county grants land to a railroad, 
and for nfore than forty years per- 
mits the railroad to use the land and 
pay all taxes thereon, the county will 
be held to have intended to grant the 
land to the railroad absolutely, and 
not merely to give permissive right 
to use it as the site for a depot. Tex- 
as, ete., R. Co. v. Orange County, (Tex. 
Civ. A.) 206 SW 539. 

[c] Lease of land to a railroad 
corporation, to have and to hold dur- 
ing the grantee’s continuance as a 
corporation, contains words fitly des- 
ignated to convey a fee to the corpo- 
ration. Merrimack River Locks, ete. 
v. Boston, ete., R. Co., 245 Mass: 52) 
139 NE 839. . 

{[d] Right of way across nonnav- 
igable stream.—(1) Although the 
state has an easement in the bed of a 
nonnavigable stream and its citizens 
may use such stream for the purposes 
of navigation, the abutting owners are 
possessed in fee to the middle of the 
stream, and a conveyance from them 
to a railroad company of a right of 
way across the stream transfers such 
fee to the company, and the use of the 
bed of the stream for a purpose not 
relating to navigation, such as the 
laying of pipes beneath the water, 
may be restrained by the railroad 
company as a trespass. Buffalo Pipe 
Line Co. v. New York, etc., R. Co., 10 
AbbNCas’ CN.’ Y.) 1107." ‘ye Sale'and 
transfer of water and water rights 
eee see Waters [40 Cyc 740 et 
seq]. 

64 U. S.—Kynerd v. Hulen, 5 F. 
(2a) 160 [certiorari den 269 U. S. 560 


mem, 46 SCt' 20 mem, 70 Lived. 41 
mem] (Texas); Gilbert v. Missouri, 
otto RYVCos, 185 Med. 102510 1 Gare 
Colo.—Radetsky -v. Jorgensen, 70 
Colo. 423, 202 P 175. 
Conn.—New York, ete., R. Co. v. 


Motil, 81 Conn. 466, 71 A 563. 

Ga.—Johnson vy. Valdosta, etc., R. 
Co., 150 SE 845. 

Ill.—Spierling v. Ohl, 232 Ill. 581, 
83 NE 1068, 13 AnnCas 430. 

Iowa.—Chicago, ete., R. Co. v. Chur- 
dan, 196 Towa 1057, 195 NW 996. 

Ky.—Ballard v. Louisville, ete, R. 
Co.. 5 SW 484, 9 KyL 523. 

Tex.—Crowell v. Howard, (Civ. A.) 
200 SW ‘911. 

Wis.—Atty. Gen. v. Smith, 109 Wis. 
532, 85 NW 512. 

[a] Illustration.—A deed to a 
railroad company, its successors and 
assigns forever, in the form of a gen- 
eral warranty used to convey a fee 
simple, reciting conveyance of all the 
estate, right, title, and interest in land 
conveyed for a right of way, conveys 
an estate in fee simple. Radetsky v. 
Jorgensen, 70 Colo. 428, 202 P 175. 
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claim deed,®> without any words of limitation or re- 
striction®® and without purporting to convey mere- 
ly a right of way;°’ or where the only reservation 
made is the use of the granted premises by the 
grantor for ingress and egress to and from adjoin- 
This rule is particularly applicable un- 
der a statutory provision that every estate in land 
conveyed shall be deemed an estate in fee simple un- 
If the conveyance 
is in the form of a general warranty deed, or other- 
wise shows an intention to convey a fee-simple title, 
it will be so construed, although the instrument is 
entitled “deed of right of way;’%° or employs the 
in describing the property con- 
veyed; or states that the conveyance is for rail- 
So, also, the fee passes un- 
der such an instrument, although the deed provides 
that the title conveyed is subject to forfeiture or 
reverter,’® or to a condition subsequent;** or the 


ing lands.°8 


less limited by express words.°® 


term “right of way” 


road purposes only.?? 


65. Cincinnati, etc., R. Co. v. Cleve- 
land, ete., (-R2 Co.,7188° Ind. 230; 123 
NE 1; Des Moines City R. Co. v. Des 


Moines, 183 Iowa 1261, 159 NW 450, 
165 NW 398, LRA1918D 839. 

[a] Thus, where a grantor owning 
unplatted land quitclaims a railroad 
right of way across it to a company 
authorized by statute to receive land 
for such purpose in fee simple, a fee- 
simple title vests in the company, 
_ particularly where it has held the 

land for more than forty years. Cin- 
cinnati, etc., R. Co. v. Cleveland, ete., 
R. Co., 188 Ind. 230, 123 NE 1. 

66. Kynerd v. Hulen, 5 F. (2d) 160 
[certiorari den 269 U. S. 560 mem, 46 
SCt 20 mem, 70 L. ed. 411 mem] (Tex- 
as); Midstate Oil Co. v. Ocean Shore 
R. Co., 98 Cal. A. 704, 270 P 216; New 
York, ete., R. Co. v. Motil, 81 Conn. 
466, 71 A 563. 

67. Kynerd v. Hulen, 5 F. (2d) 160 
[certiorari den 269 U. S. 560 mem, 46 
SCt 20 mem, 70 L. ed. 411 mem] (Tex- 
as); Switzer v. Chaffee County, 70 
Colo. 568, 203 P 680; Radetsky v. Jor- 
gensen, 70 Colo. 423, 202 P 175. 

[a] Thus a conveyance to a rail- 
road company describing the property 
as a strip of land one hundred feet 
wide, and not as a right of way over 
such strip, conveys to the railroad a 
fee, and not merely an easement, aft- 
er ceasing to use it as a railroad. 
Switzer v. Chaffee County, 70 Colo. 
563, 203 P 680. 

Conveyance of right of way only 
as easement see infra § 203. 

68. Battelle v. New York, etc., R. 
Co., 211 Mass. 442, 97 NE 1004. 

[a] Iustration.—A conveyance of 
described premises to a railroad com- 
pany, to be used for a public railroad 
and depot and railroad purposes only, 
reserving to the grantor, his heirs and 
assigns, the use of such premises for 

.ingress and egress to and from his ad- 

joining land, the railroad company 
and its assigns to own and use it for- 
ever, conveys a title in fee to the 
property to the railroad company, the 
only reservation being a mere cove- 
nant and not a common-law condition. 
Battelle v. New York, etc., R. Co., 211 
Mass. 442, 97 NE 1004. 

69. Kynerd v. Hulen, 5 F. (2d) 160 
[certiorari den 269 'U. S. 560 mem, 46 
SCt 20 mem, 70 L. ed. 411 mem] (Tex- 
as); Gilbert v. Missouri, etce., R. Co., 
185 Fed. 102, 107 CCA 320; Cincin- 
nati, ete., R. Co. v. Cleveland, ete., R. 
Co.,; 188 Ind. 230, 123 NE 1. . 

[a] Thus, under such a statute a 
warranty deed to a railroad company 
which does not, in any part thereof, in 
terms purport to convey a right of 
way, but conveys a strip of land one 
hundred feet wide ‘upon, over and 
across” grantor’s tract, and provides 
that it is understood that the land 
conveyed is a strip “through and over” 
the premises described, conveys a 


‘ment, 
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fee-simple title and not mere ease- 
the word ‘over’ being synony- 
mous with “through.” Kynerd v. Hul- 
en, 5 F. (2d) 160, 161 [certiorari den 
269 U. S. 560 mem, 46 SCt 20 mem, 70 
L. ed. 411 mem] (Texas). 

70. Ballard v. Louisville, etc., R. 
Co., 5 SW 484, 9 KyL 523. 
> 71. Radetsky v. Jorgensen, 70 Colo. 
423, 202 P 175; New York, etc., R. Co. 
v. Motil, 81 Conn, 466, 71 A 563; John- 
son v. Valdosta, etc., R. Co., (Ga.) 150 
SE 845; Gladys City Oil, etc., Mfg. Co. 
v. Right of Way Oil Co., (Civ. A.) 137 
SW 171 [aff 106 Tex. 94, 157 SW 737, 
51 LRANS 268]. 

[a] Ilustration.—Where a grantor, 
by warranty deed, conveys to a rail- 
road company, its successors and as- 
signs, ‘“‘all that tract or parcel of land” 
as follows: ‘‘a strip of land sixty feet 
wide for a railroad right of way over, 
upon, and across” described land of the 
grantor, such right of way running in 
a described direction over and across 
such land of the grantor to a. point 
“where the said right of way” thereby 
“conveyed leaves said land at the pub- 
lic road, there being about two acres 
more or less of said land conveyed, 
which said tract or parcel of land” the 
grantor “will well and truly warrant 
and defend from the claim of all per- 
sons whatsoever” to such railroad, “its 
successors and assigns, forever in fee 
simple,’ the conveyance is not a grant 
of an easement only over the lands of 
the grantor, but is a conveyance of 
the title to the strip of land thereby 
conveyed for a right of way; the 
language “right of way,” where it oc- 
curs in this conveyance, is descriptive 
of the property conveyed, and does 
not define the tenure of the grantee. 
Johnson v. Valdosta, etc., R. Co., (Ga.) 
150 SE 845, 847. 

72. Gilbert v. Missouri, etce., R. 
Co., 185 Fed. 102, 107 CCA 320; mcel 
v. New York, etc., Re Cox 12 N. 
Lads Concklin v. New York Cent., Ea 
138, Co., 149 App. Div. 742, 134 'NYS 
191 [app dism 207 N. Y. 752 mem, 
101 NE 1099 mem]; Killgore v. Ca- 
bell County Ct., 80 W. Va. 283, 
SE 562, LRA1918B 692. 

[a] Where conveyance is of land, 
and not merely of the right of way, it 
is not limited to an easement by a 
clause declaring the purpose of the 
grant as being for the construction 
of a railroad. Killgore v. Cabell 
County Ct., 80 W. Va. 283, 92 SE 562, 
LRA1918B 692. 

73. Ihoss or forfeiture of land or 
rights generally see infra §§ 281-301. 

74. New York, etc., R. Co. v. Motil, 
81 Conn. 466, 71 A 5638; Stevens v. 
Galveston, ete., R. Co., (Tex. Civ. A.) 
169 SW 644 [rev on other grounds 
(Commn. A.) 212 SW 629]. 

Conditions subsequent 


generally 
see infra,§ 211. 


92) 


eed, a. 
1§ 202 


governing statute limits the company’s aithonie, to 
take and hold title except for special purposes,*® or 
puts it under disability to hold title to its right of 
way in case of long nonuser;*° as in such cases the 
title passes as a fee, but a fee liable to divestment 
when the use of the land becomes inconsistent with 
the limitation of the deed or statute.** 

Fee simple, determinable fee, or qualified fee. 
_ The distinction has been made that, where the fee is 
“conveyed for the use and purposes of a railroad, it 
conveys the fee simple for purposes of alienation; ae 
but for purposes of use and enjoyment it creates 
merely a determinable fee for so long as the land is 
used for railroad purposes.’ ® 
during the continuance” of the railroad in the haben- 
dum clause of the conveyance do not create a quali- 
fied fee, determinable by abandonment by the rail- 
“road company or its successors for railroad purpos- 
es,®° but create a fee determinable only if and when 


The, words “for and 


75. Des Moines City R. Co. v. Des 
Moines, 183 Iowa 1261, 159 NW 450, 
165 NW. 398, LRA1918D 839. 

76. Chicago, etc:, IR. Co. v.Churt 
dan, 196 Iowa 1057, 195 NW 996. 

77%. Des Moines City R. Co. v. Des 
Moines, 183 Iowa 1261, 159 NW 450, 
165 NW 398, LRA1918D 839. 

78. Inre ‘Buffalo, 206 N. Y. 319, 99 
NE 850; Nicoll v. New York, etc., R. 
Coy A2°N2Ye 2s Pate 32 Barb. 460]; 
Buffalo Pipe Line Co. v. New York, 
etc., R. Co., 10 AbbNCas (N. Y:)' 107. 

79. Colo. —Denver, etc., R. Co. v. 
Pacific Lumber Co., 378 P 1022. 

_ Mich.—Epworth “Assembly v. Lud- 
ington, ete., R. Co.; 236, Mich. 565, 211 
NW 99. 

N. J.—U. S. Pipe Line Co. v. Dela- 
ware, ete:; IR..Cos 62 Nj deel, 25455 
A 759, 42 LRA 572. 

N. Y.—In re Buffalo, 206 N. Y. 319, 
99 NE 805; Nicoll v. New York, etc., 
OO mabe N.Y. 121 [aff 12 Barb. 460]: 
Colgate v. New York Cent., etc., R. 
Co., 51 Misc. 508, 100 NYS 650 [mod 
on other grounds 122 App. Div. 908 
mem, 107 NYS 1123 mem]; Buffalo 
Pipe Line Co v. New York, etc., R. 
Co., 10 AbbNCas 107. : 

Pa.—Terminal Coal Co. v. Pennsyl- 
vania R. Co., 291 Pa. 103, 139 A 612° 

[a] fllustrations.—(1) A deed re- 
citing that the land should be used 
for railroad purposes only and that 
it shall revert to the grantor if it 
ceases to be used for a specified period 
conveys a determinable fee and not 
an easement. Epworth Assembly v. 
Ludington, etc., R. Co., 236 Mich. 565, 
211 NW 99. (2) A deed for railroad 
purposes, providing that the land 
should revert if a station was not 
maintained, conveys a determinable 
fee under which the railroad could 
grant the right to construct a sewer. 


Jordan v. Teaneck Tp., (N. J. Sup.) 
1a oA oS 0: 
[b] Effect of consolidation.— 


Where a right of way deed recites that 
the grant is made for the purpose of a 
railroad, according to the act incor- 
porating the grantee, and any act 
amendatory thereof, and that, when 
the company shall cease, the lands 
and premises so conveyed shall revert 
to the grantor, his heirs and assigns, 
the railroad’s title to such right of 
way does not terminate on the ex- 
piration of the time for which the 
grantee is incorporated, but in case 
of consolidation with another com- 
pany the title is vested in the con- 
solidated corporation for use during 
the continuance of its existence. Col- 
gate v. New York Cent., etc., R: Co., 
51 Mise. 503, 100 NYS 650 {mod on 
other grounds 122 App. Div. 908 mem, 
107 NYS 1123 mem]. 


80. Camden, etc., Land Co. v. West 
Jersey, ete., R. Co., 92° NY J. Lis 885; 
105 A 229. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


the railroad shall cease to exist.8! 
Lease as base fee. 


base fee.8? 
[$203] :¢: 
“right of way” 


81. Camden, etc., Land Co. v. West 
Jersey, etc., R. Co., supra. 

82. Merrimack River Locks, etc. v. 
Boston, etc., R. Co., 245 Mass. 52, 139 
NE 839. 

83. Easement generally see Ease- 
ments 19°C. J. p 856. 

84. Kan.—Emrich v. Jarvis, 127 
Kan. 876, 274 P’ 1113; Roxana Petro- 
leum Corp. v. Jarvis, 127 Kan. 365, 
273 P 661. 

La.—Knox v. Louisiana R., etc., Co., 
157 La. 602, 102 S 685. 

Tex.—Gladys City Oil, ete., Mfe. 
Co. v. Right of Way Oil Co., (Civ. A.) 
137 SW 171 [aff 106 Tex. 94, 157 SW 
737, oe eee 268]. 

Ww. Uhl v. ene, neaee Re Cor; 
51 W. a 106, 41 SE 340. 

Wis.—Williams v. Western Union 
R. Co., 50 Wis. 71, 5 NW 482. 

85. U. S.—Midland Valley R. Co. 
v. Corn, 21 F. (2d) 96; South Penn 
Oil Co. v. Calf Creek Oil, etc., Co., 140 
Fed. 507; Lockwood v. Ohio River R. 
Co., 103 Fed. 243; 43 CCA 202 [certio- 
rari den 180 U. S. 637 mem, 21 SCt 
920 mem, 45 L. ed. 710 mem]. 

Ala.—Seaboard Air Line R. Co. v. 
Banks, 207 Ala. 194, 92 S 117; Ala- 
bama Great Southern R. Co. v. Mc- 
Whorter, 202 Ala. 455, 80 S 839; Odum 
i cee etc., R. Co., 94 Ala. 488, 

Ariz.—Atlantic,.ete., R. Co. v. Le- 
sueur, 2 Ariz. 428, 19 Pp 157, 1 LRA ching 

Ark.—Graham Vv. St. Louis, ete., R. 
Sp 69 Ark. 562, 65 SW 1048, 66 SW 


Ga.—Atlanta, ete.. R. Co. v. Coffee 
County, 152 Ga. 432, 110 SE 214; Gas- 
ton v. Gainesville, ete., Electric R. 
Co., 120 Ga. 516, 48 SE 188; Central 
of Georgia R. Co. v. Lawley, 33 Ga. 
A. 375, 126 SE 273. 


Ill.— Joseph v. Evans, 338 Ill. 11, 


170 NE 10; Branch v. Illinois Cent. 
Trust Co., 320 Ill. 432, 151 NE 284; 
Walker v. Illinois Cent. R. Co., 215 
Tll. 610, 74 NE 812; Wiggins Ferry 
Corrve Ohio, ‘ete. UR> Coz 94 T115%83. 

Ind.—Chicago, etc., R. Co. v. Hun- 
cheon, 130 Ind. 529; Smith v. Hollo- 
way, 124 Ind. 329, 24 NE 886; Cin- 
cinnati, etc., R. Co. v. Geisel, 119 Ind. 
77, 21 NE 470; Douglass v. Thomas, 
103 Ind, 187, 2 NE 562; Vandalia R. 
Co. v. Topping, 62 Ind. A. 657, 113 
NE 421; Muncie Electric Light Co. 
v. Joliff, 59 Ind. A. 349, 109 NE 433; 
Lake Erie, etc., R. Co. v. Ziebarth, 6 
Ind. A. 228, 33 NE 256. 

Iowa.—Ackley v.. Central States 
Electric Co., 206 Iowa 533, 220 NW 
315; Chicago, etc., R. Co. v. Sioux 
City Stockyards Co., 176 Iowa 659, 
158 NW 769, 143 NW 560; Brown v. 
Young, 69 Iowa 625, 29 NW 941; Ver- 
milya v. Chicago, etc., R. Co., 66 Iowa 
606, 24 NW 234, 55 AmR 279; Henry 
v. Dubuque, etc., R. Co., 2 Iowa 288. 

Kan.—Abercrombie v. Simmons, 71 
Kan. 538, 81 P 208, 114 AmSR 509, 1 
BEANS 806, 6 AnnCas 239. 

y.—Laurel County v. Howard, 189 
Ky 321, 224 SW 762. 

La.—Leader Realty Co. v. Taylor, 
147 La. 256, 84 S 648; Louisiana Sal. 
phur Min. Co. v. Brimstone R., etc., 
Co., 143 La. 743, 79 S 324; John ,T 
Moore Planting Co. v. Morgan’s Loti- 
siana, ste, R., etc., Co, 126 La. 840, 
53-S 22. 

Mass.—Fitchburg R. Co. v. Frost, 
147 Mass. 118, 16 NE 773. 

Mich.—Jones v. Van Bochove, 103 
Mich. 98, 61 NW 342. 

Minn.—Norton v. Duluth Transfer 


A lease to a railroad company 
for an indefinite term, to continue until the happen- 
ing of one of several events, which may happen at 
any time or may never happen, so that the lease may 
never come to an end, has the effect of conveying a 


Haseuiettss(1) In General. A 
‘in its legal and generally accepted 
meaning in reference to a railroad company’s interest | 
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in land is a mere easement for railroad purposes in 


the lands of others;** and therefore, as a general 
rule, where land obtained by purchase or agreement 
is conveyed by an instrument which purports to con- 
vey aright of way only, it does not convey title to 
the land itself, but the railroad company acquires 


a mere easement in the land for right of way pur- 


R. Co:, 129 Minn. '126, 151 NW 907, 
AnnCas1916H 760. 

Mo.—Chouteau v. Missouri Pac. R. 
Co., 122 Mo. 875, 22 SW 458, 30 SW 
299; Kansas City Southern R. Co. v. 
Sandlin, 173 Mo. A. 384, 158 SW 857. 

Nebr.—Blakely v. Chicago, etc., R. 
Co., 46 Nebr. 272, 64 NW 972; Myers 
v. McGavock, 39 Nebr. 8438, 58 NW 
522, 42 AmSR 627. 

N. Y.—Peo. v. Walsh, 211 N. Y. 90, 
105 NE 136; Las- Daub Realty Corp. 
v. Fain, 214 "App. Div: 8, 210 NYS 623. 

N. C.—Beasley v. Aberdeen, etc., R. 
Co., 145 N. C.'272, 59. SE 60; 147 N.C. 
362, 61 SE 453; Raleigh, etc., Air Line 
R, Co. v. Sturgeon, 120 N. C. 325, 26 SE 

Oh.—Cincinnati, ete, R. Co. v. 
Wachter, 70 Oh. St. DS 70 NE 974. 

Pa.—Rice v. Clear Spring Coal Co., 
186 Pa. 49, 40 A 149. 

S. C.—Williams y. Oliver, 25 S.C. L. 


LAS. 
Tenn.—Southern R. Co. v. Vann, 
142 Tenn. 76, 216 SW 727; Illinois 


Cent. R. Co. v. Centerville Tel. Co., 
135 Tenn. 198, 186 SW 90; McLemore 
v. Charleston, etc., R. Co., 111 Tenn. 
639, 69 SW 3388; Nashville, ete. R. 
o v. McReynolds, (Ch. A.) 48 SW 

Tex.—Phillips v. Texas, etc., R. Co., 
(Commn. A.) 296 SW 877 [rev (Civ. 
A.) 289-SW 697]; St. Louis, etc., R. 
Co. v. Temple Northwestern R. Co., 
(Civ. A.) 170 SW 1073; Gladys City 
Oil, ete., Mfg. Co. v. Right of Way 
Oil Co., (Civ. A.) 137 SW 171 [aff 106 
Tex. 94, 157 SW 737, 51 LRANS 268]. 

Vt.— Hill v. Westerh Vermont R. 
Co., 32 Vt. 68. 

Wash.—Morsbach v. Thurston 
County, 152 Wash. 562, 278 P 686; 
Pacific Iron Works v. Bryant Lumber, 
etc., Mill Co., 60 Wash. 502, 506, 111 
P 578 [quot Cye]; Reichenbach v, 
Washington Short Line R. Co., 10 
Wash. 357, 38 P 1126: 

W. Va.—McClung v. Sewell Valley 
R. Co, 97, W. Va. 685, 127 SE 53; Mil- 
ler v. Chesapeake, etc., R. Co., 93 W. 
Va. 257, 116 SE 521; Uhl v. Ohio River 
R. Co., 51 W. Va. 106, 41 SE 340. 

Wis.—Williams v. Western Union 
R. Co., 50 Wis. 71, 5 NW 482. 

[a] Illustrations.—(1) A deed to 
a railroad company conveying ‘“‘a free 
and perpetual right of entry, right of 
way and easement,” etc., to and upon 
lands conveys the easement only and 
not the fee. Beasley v. Aberdeen, 
etc,, R. Co., 145 N. C. 272, 59 SE 60, 
147 N. C. 362, 61 SE 453. (2) A deed 
to a railroad right of way, giving 
the grantee the right to use it for 
the purpose of “running, erecting, and 
establishing thereon a railroad,” pur- 
suant to the company’s charter of in- 
corporation, grants an easement or 
right to use the land described for 
railroad purposes, rather than as a 
conveyance of land. Louisville, etc., 
R. Co. v. Maxey, 139 Ga. 541, 542, tute 
SE 801. (3) A deed toa railroad com- 
pany for construction of a spur track, 
which, after describing the portions 
of the lots conveyed, recites that such 
portions are deemed necéssary for a 
contemplated spur track for commer- 
cial purposes, conveys a mere ease- 
ment. Chicago Great Western R. Co. 
v. Zahner, 145 Minn. 312, 177 NW 350. 
(4) Where a railroad company, em- 
powered by a charter to acquire a 
right of way of a certain width, ac- 
quires such right of way by donation, 
but limited to its actual needs, and 


poses,®* leaving the fee subject to such servitude 
in the owner,*® particularly where the deed provides 
for reverter to the grantor in case the land is not 


reserving to the owners the title and 
right to cultivate the land up to the 
right of way actually occupied, it 
does not acquire an exclusive right 
of possession in a right of way of the 
width specified but an easement there- 
in commensurate with its needs. 
Nashville, etc., R. Co. v. McReynolds, 
(Tenn. Ch. A.) 48 SW 258. 

[b] Release.—An instrument 
whereby the owner of a tract of land 
releases to a railroad company a 
right of way through the land, leav- 
ing a portion thereof on each side of 
the right of way, conveys an ease- 
ment in the land for railroad purpos- 
es leaving the fee subject to such 
servitude in the grantor. Cincinnati, 
etc., R. Co. v. Wachter, 70 Oh. St. 113, 
70 NE 974. 

[c] Agreement for easement.—(1) 
A written agreement by an owner of 
land, not under seal, with a railroad 
company that if it will build its road 
through or contiguous to his land he 
will convey to it a strip of a certain 
width with the right to clear the tim- 
ber one hundred feet on each side 
thereof, and enter on and use the land 
without molestation for the purposes 
of its road, is an agreement to grant 
an easement for a right of way and 
not for a conveyance of a fee. Wil- 
liams/v.""Oliver, 25) S5 Gok: 15-4 ¢2) 
An agreement that a railway com- 
pany, part of whose right of way was 
taken for a barge canal, should re- 
ceive a conveyance of strips of land 
on the bank of the canal for the erec- 
tion of a railway bridge requires only 
the conveyance of an easement, and 
not the fee. Peo. v. Walsh, 211 N. Y. 
90, 105 NE 136. 

[d] Conditional agreement.—Un- 
der a parol agreement by the owner 
that defendant’s right of way could 
be located on his land if a switch was 
located on the Jand, and that, if no 
switch was located, he should be paid 
four dollars per acre, the railroad, 
without locating the switch or pay- 
ing for the land, did not obtain any 
interest or title to the land in the 
nature of an easement. Chicago, etc., 
R. Co. v. Johnson, (Tex. Civ. A.) 156 
SW 253. 

fe] Deed conveying dock property 
to a canal company and a right of 
way for railroad tracks over the 
grantor’s land to connect with a rail- 
road, the grantor, its successors and 
assigns, to have the right to use the 
right of way tracks for purposes of 
their business, excluding the trans- 
portation of coal, even for their own 
business, except that the grantor may 
transport coal purchased for its busi- 
ness as carried on at the time the deed 
is executed, and subjecting trackage 
rights of the grantor and its succes- 
sors to the same conditions as may be 
in use for the time then being in pass- 
ing over the coal of the grantee, when 
considered exclusive of the surround- 
ing circumstances, conveys an ease- 
ment appurtenant to the land for the 
transportation of coal from the dock 
property, and not an easement in 
gross. Atlantic Mills v. New York 
Cent. R. Co,, 221 App. Div. 386, 223 
NYS 206 [rev 126 Misc. 349, 214 NYS 
123, and aff 248 N. Y. 535 mem, 162 
NE 514 mem]. 

86. Cincinnati, etc.,. Re saCOnenyy 
Wachter, 70 Oh. St. ier 70 NE 974. 
And see cases supra note 85. 
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used for such purposes.87 


87... Conlin wv; 

o., 40 Cal. A. 733, 182 P 67; Douglass 
v. Thomas, 103 Ind. 187, 2 NE 562; 
Norton v. Duluth Transfer R. Co., 129 
Minn. 126, 151 NW 907, AnnCas1916E 
760; Pacific Iron Works v. Bryant 
Lumber, etc., Mill Co., 60 Wash. 502, 
Ha P 578. And see cases Supra note 

[a] Thus a deed conveying an es- 
tate limited during the company’s le- 
gal existence, at the expiration of 

w'hich the lands shall revert, does not 
convey a fee on condition subsequent, 
although it creates certain condi- 
tions Subsequent, but rather grants 
an estate or easement limited for 
years, and not in fee. Conlin v. 
Southern Pac. R. Co., 40 Cal. A. 733, 
182 P 67; East San Mateo Land Co. 
Veaesouchern «Pac. R.usCo,) 30, CaliugA. 
223.057 P 634. 

88. Ala.—Alabama Great Southern 
R. Co. v. McWhorter, 202 Ala. 455, 80 
S 839. 

Ga.—Atlanta, etc., R. Co. v. Coffee 
County, 152 Ga. 432, 110 SE 214. 

: Kan.—Abercrombie v. Simmons, 71 
Kan. 538, 81 P 208, 114 AmSR 509, 1 
LRANS 806, 6 AnnCas 239. 

Mich.—Jones v. Van Bochove, 103 
Mich. 98, 61 NW 342. 

Okl.—Orth v. Gregory, 98 Okl. 44, 
223. P 385; Santa Fe, etc., R. Co. v. 
Laune, 67 Okl. 75, 168 P 1022. 

{a] In Wisconsin a company re- 
ceiving a warranty deed to a strip 
of land for its track acquires a title 
in fee subject at most to forfeiture 
for nonuser or misuser, and not a 
mere easement. Atty.-Gen. v. Smith, 
109 Wis. 532, 85 NW 512; Messer v. 
Oestreich, 52 Wis. 684, 10 NW 6. 

89. Chouteau v. Missouri Pac. R. 
Co., 122 Mo. 375, 22 SW 458, 30 SW 
299. 

30. 
Bio Wate 
Works v. 
Co., 60 Wash. 


Robinson v. Missisquoi R. Co., 
426, 10 A 522: Pacific Iron 
Bryant Lumber, etc., Mill 
502, 506, 111 P 578 [quot 
Cyc]. 
Atlanta, 


91. etc., R. Co. v. Coffee 
County, 152 Ga. 432, 110 SE 214; Cen- 
tral of Georgia R. Co. v. Lawley, 33 
Ga. A. 375, 126 SE 273. 

92. Atlanta, etc., R. Co. v. Coffee 
County, 152 Ga. 432, 110 SE 214; Cen- 
tral of Georgia R. Co. v. Lawley, 33 
GavA. 375, 126 SH 273. 

fa] Tllustration.—A deed convey- 
ing a strip of land “one hundred feet 
in width of right of way,” more fully 
described in an attached sketch or 
plat referred to for further identifica- 
tion of the “right of way” thereby 
conveyed, to have and to hold such 
“right of way’ forever in fee simple, 
with a covenant of general warranty, 
when construed as a whole, does not 


This rule applies, al- 
though the conveyance, for right of way purposes 
only, is in the usual form of a general warranty 
deed,** particularly under a statute which author- 
izes the railroad company to acquire land only for 
the purposes of constructing, maintaining, and oper- 
ating a railroad;*® for although the language used in 
the granting part of the deed and in the. habendum i 1s 
appropriate and that commonly used to convey the 
fee, yet the clause descriptive of the use to be made 
of the land may so limit or qualify the grant as to 
change it from a fee to an easement.°° 
only is conveyed under such a grant or conveyance, 
however extensive its duration,®! and however exclu- 
sive and paramount may be the rights conveyed,°®? 
and although the agreement to convey provides for 
the execution of a deed in fee simple.®* 
grant or conveyance is not enlarged by a clause giv- 
ing the company the right to take and use timber, 
earth, stone, and mineral within the right of way.°4 

Under an implied grant, which arises, under some 


Southern Pac. R.[ 
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road.?® 


that real estate 


An easement 


Such a | tant respects.°® 


convey an absolute fee-simple title, 
but only the easement peculiar to 
railroads, the words “fee simple” be- 
ing descriptive of the extent of dura- 
tion of the enjoyment of the ease- 
ment, although the words “right of 
way” sometimes mean the mere in- 
tangible privilege of crossing, and are 
sometimes used to indicate the strip 
of land which the railroad company 
appropriates and uses. Atlanta, etc., 
R. Co. v. Coffee County, 152 Ga. 432, 
435, 110 SE 214. 

93. Lockwood v. Ohio River R. Co., 
103 Fed. 248, 48 CCA 202 [certiorari 
den 180 U. S. 637 mem, 21 SCt 920 
mem, 45 L. ed. 710 mem]; Ottumwa, 
etc., R. Co. v. McWilliams, 71 Iowa 
164, 32 NW 315; Uhl v. ‘Ohio River R. 
Co., 51 W. Va. 106, 41 SE 340. 

[a] Thus a contract to lease to a 
railroad company a right of way of an 
indefinite size,and location, through 
certain lands, and agreeing to convey 
a strip of land by metes and bounds, 
by deed in fee simple, when desired, 
is a contract for the conveyance of an 
easement merely and not for the fee 
in the strip. Ottumwa, etc., R. Co. 


v. McWilliams, 71 Iowa, 164, 32 NW 
315. 

“"94 Gladys City Oil, etc, Mfe. Co. 
v. Right of Way Oil Co.. (Civ, A.) 137 


SW 171 [aff 106 Tex. 94, 157 SW 737, 
51 LRANS 268]. 

[a] Thus, where a grantor, in con- 
sideration of advantages that will ac- 
crue by the construction of a rail- 
road over his land, conveys a right of 
way to a railroad company for the 
purpose of constructing, operating, 
and maintaining its railroad upon his 
land, together with the right to take 
and use all the timber, earth, stone, 
and mineral existing or that might be 
found within the right of way, it is 
obviously the intention of the grantor 
to convey the railroad nothing but an 
easement, and this grant is not en- 
larged by the right to take all the 
earth, timber, stone, and mineral ex- 
isting in the right of way, as that 
right would be utterly inconsistent 
with the substantial purpose of the 
deed. Gladys City Oil, etc., Mfg. Co. 
v. Right of Way Oil Co., (Civ. A.) 
137 SW 171, 178 [aff 106 Tex. 94, 157 
SW 737, 51 LRANS 268] (where the 
court said: “It is altogether unrea- 
sonable to suppose that it was intend- 
ed to grant anything more than a 
mere right of way ‘over and upon’ the 
lJand, together with the right to take 
and use such timber, earth, stone, and 
mineral of whatever character there 
might be found to exist upon the sur- 
face. The right of way conveyed is 
certainly limited by its terms to the 
surface, and the right to take and use 


Voluntary grant. 


‘ 


[§§ 203-204 


charters or statutes, from the company’s taking pos- 
session and constructing its road without any con- 
tract with the owner, and without the owner taking 
steps to have his damages assessed within a specified 
time,°® the railroad company acquires only an ease- 
ment in the land on which it has constructed its 


‘Under a statutory’ provision 
received by voluntary grant to a 


railroad company shall be held and used for the pur- 
pose of the grant only, a deed to a railroad company 
conveys an easement only.®” 

[§ 204] (2) Nature of Easement. 
acquired by a railroad company for a right of way is 
more than a mere “easement” in the strict technical 
sense of the term,®® and differs therefrom in impor- 
It is in the nature of an interest in 
the land of a special and exclusive nature,+ and also 
an encumbrance thereon, 
remaining fee of nominal value only. 
it is granted for a limited term only,‘ it includes the 


An easement 


and generally leaves the 
Except where 


the substances named is limited to 
those found ‘within the right of 


y 99 


way A 
95. See supra § 181. 
$6. Norfolk Southern R. Co. v. 


Stricklin, 264 Fed. 546 (North Caro- 
lina); Seaboard Air Line R. Co. v. 
Olive, 142 N. C. 257, 55 SE 268. 

97. Allen v. Beasley, 297 Mo. 544, 
249 SW 387. 

98. Western Union Tel. Co. 
Pennsylvania R. Co., 195 U. S. 540, 
25 SCt 133, 49 L: ed. 312, 1 AnnCas 
517; Central of Georgia R. Co. v. 
Faulkner, 217 Ala. 82, 114 S 686; Sad- 
ler v. Ajiabama Great Southern R. 
Co., 204 Ala. 155, 85 S 380; Morsbach 
v. Thurston County, 152 Wash. 562, 
278 P 686. 

Easement generally see Easements 


99. Cairo, etc., R. Co. v. Brevoort, 
62 Fed. 129, 135, 35 LRA 527; Chicago 
Great Western R. So. ive Zahner, 145 
Minn. 312,177 NW 350. And see cases 
infra notes 1-10. 

“An easement granted to a railway 
is essentially different from any 
other. The nature of railway service 
requires exclusive occupancy. A 
railroad company is held to the high- 
est degree of care, and the exercise 
of this care necessarily requires that 
it should have complete dominion 


over its right of way.” Cairo, etc., 
R. Co. v. Brevoort, supra. 
1. Abercrombie v. Simmons, : 71 


Kan. 503, 81 P 208, 114 AmSR 509, 1 
LRANS 806, 6 AnnCas 239; Chicago 
Great Western R. Co. ve Zaihner, 145 
Minn. 312, 177 NW 250; Delisha v. 
Minneapolis, etc., Blectric Tract Cox 
110 Minn. 518, 126 NW 276, 27 LRANS 
963; Boyce v. Missouri Pac. 15%, KOto 
168 Mo. 583, 68 SW 920, 58 LRA 442. 
And see cases infra notes 2-10. 

2. Delisha v. Minneapolis, ete., 
Electric Tract. Co., 110 Minn. 518, 126 
NW 276, 27 LRANS 963. 

3. Smith v. Hall, 103 Iowa 95, 72 
NW 427; Delisha v. Minneapolis, ete., 
Electric "Tract. Co., 110 Minn. 518, 126 
NW 276, 27 LRANS 963. 

[a] “The easement is not that 
spoken of in the old law books, but 
is peculiar to the use of a railroad, 
which is usually a permanent im- 
provement, a perpetual highway of 
travel and commerce, and will rarely 
be abandoned by non- =USCr. Bhen exe 
clusive use of the surface is acquired, 
and damages are assessed, on the the- 
ory that the easement will be per- 
petual; so that ordinarily the fee is of 
little or no value, unless the land is 
underlaid by quarry or mine.” Smith 
v. Hall,-103 lowa 95, 96, 72 NW 427. 

4. Griffin v. Charleston, ete, R. 
Co., 182°S. C. 492, 128 SH 855. 


- ——S eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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actual possession or right to actual possession of the 
entire surface,’ and has, as to its use and enjoyment, 
the attributes of a fee,° including perpetuity, in that 
as long as the land is used for railroad right of way 
purposes, 1t continues in the railroad company,’ its 
successors and assigns,® even after the time limited 
by the charter of the company for its corporate ex- 
istence has expired;® and also including exclusive 


use and possession.?° 
As public easement. 


some characteristics thereof, 


[a] Easement held for limited 
term.—Where a contract between a 
railroad and a private mill company 
is to remain in force for four years, 
and thereafter ‘from month to month 
until terminated by thirty days’ no- 
tice,’ and where a deed of the right 
of way for a spur track to the mill 
construes the contract between the 
railroad and the mill as providing 
for the operation of the spur track 
“for the term of five years with privi- 
lege of renewal ALOU, AUC cher 
term of five years,’ the term of the 
grant is for but ten years rather than 
perpetual, with the right of A 
party to terminate it. Gri 
Charleston, ete., R. Co., 132 S. €. "492, 
496, 128 SE 855. 

5. Sadler v. Alabama Great South- 
ern R. Co., 204 Ala. 155, 85 S 380. 

6. Western Union Tel. Co. v. Penn- 
Sylvania R. Co., 195 U: S. 540, 25 SCt 
133, 49 L. ed. 312, 1 AnnCas 517; Mid- 
land Valley R. Co. v. Jarvis, 29 F. (2d) 
539, 61 ALR 1064; Midland Valley R. 
Co. v.. Corn, 21 F. (2d) 96; Chicago, 
etc., R. Co. v. Old Colony Trust Co., 
216 Fed. 577, 132 CCA 581;- Sadler v. 
Alabama Great Southern R. Co., 204 
Ala. 155, 85 S 380; Illinois Cent. R. 
Co. v. Houghton, 126 Ill. 233, 18 NE 
301, 9 AmSR 581, 1 LRA 213; Bow- 
ers v. Atchison, etc., R. Co., 119 Kan. 
202, 209, 237 P 913, 42 ALR 228. 

“For all practical purposes, includ- 
ing burdens as well as benefits, the 
railway company is the owner of the 
land acquired for railway purposes.” 
Bowers. v. Atchison, etce., R. Co., su- 
pra. 

7. U. S.—Midland Valley R. Co. v. 
Jarvis, 29 F. (2d) 539, 61 ALR 1064; 
Cairo, etc., R. Co. v. Brevoort, 62 Fed. 
129, 25 LRA%27. 

Cal.—Northwestern PAC er COsmNe 
Humboldt Milling Co., 186 Cal. 599, 
ZO00nEr. 9: 

Conn.—Fitch v. New York, etc., R. 
Co., 59 Conn. 414, 20 A 345, 10 LRA 
188. 

Ill—Walker v. Illinois Cent. R. 
Co., 215 Ill. 610, 74 NE 812. 

Iowa.—Smith v. Hall, 103 Iowa 95, 
72 NW 427. 

Mass.——Hazem vy. Boston, etc., R. 
Co., 2 Gray 574. 

Mo.—Boyce v. Missouri Pac. R. Co., 
168 Mo. 583, 68 SW 920, 58 LRA 442. 

N. J.—New York, etc., R. Co. v. 
Trimmer, 53 N. J. L. 1, 20 A 761. 

N. Y.—Miner v. New York Cent., 
etc., R. Co., 46 Hun 612, 13 NYSt 15 
[aft 123° N.Y. 242, 25 NE sole 

Oh.—Junction R. Go. v. Rugeles: 7 
Ohba Siteyel: ’ 

Pa.—Heise v. Pennsylvania R. Co., 
62 Pa. 67. 

Tex.—Missouri-Kansas-Texas i5¢) 
Co. v. Cunningham, (Civ. A.) 273 SW 
697. 

Wash.—Morsbach v. Thurston 
County, 152 Wash. 562, 278 P 686. 

[a] Illustrations.—(1) A railway 
company, obtaining a right of way by 
deed of warranty containing no res- 
ervations for crossings over its road- 
bed, acquires a perpetual way for the 
purpose of constructing, operating, 
and maintaining the railroad, al- 
though it does not acquire the title in 


Although a railroad right of 
way is not strictly a public easement, it possesses 
in that the use is a 
public one;*? but the company has no such broad 
easement in its right of way as a city has in its 


| for the benefit of the public. 
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streets.1? 


fee simple. Missouri-Kansas-Texas 
R. Co. v. Cunningham, (Tex. Civ. A.) 
273 SW 697. (2) A deed to a railroad 
company of a right of .way for the 
purpose of constructing, maintaining, 
and operating a single or double track 
railroad, with all necessary appurte- 
nances and for all uses and purposes 
connected with its construction, re- 
pair, or maintenance, etc., does not 
convey the fee to the strip, but only 
the right to use it perpetually for 
right of way purposes. Walker v. 
Illinois Cent. .R. Co., 215 Ill. 610, 74 
NE 812. (3) Where a landlord grants 
a right of way to a railroad company 
organized under a charter in perpe- 
tuity, and the grant contains no limit 
as to time, the easement will be per- 
petual, unless terminated by release 
or pasa Sten Junction R. Co. v. 
Ruggles, 7 Oh. ; 

8. Arata eseeen Pac. Co 
Humboldt Milling Co., tee Cal. 
200) P59. 

9. Henry v. Dubuque, etc., R. Co., 
2 Iowa 288. 

10. See infra § 239. 

ll. Atlantic Mills v. New York 
Cent. R. Co., 126 Misc. 349, 214 NYS 
123 [rev on other grounds 221 App. 
Div. 386, 223 NYS 206 (aff 248 N. Y 
535 mem, 162 NE 514 mem)]. 

[a] Use as public highway.—The 
title to Jand which a railroad ac- 
quires, although it may be techni- 
cally called a “fee,’”’ is for its use as 
a public highway, and this is a use 
Saund- 
érs -v.. New “York Cent:, ete., RR. Co.; 
144 N. Y. 75, 38 NE 992, 48 AmSR 729, 
26 LRA 378; Matter of New York, 
127 App. Div. 672, 111 NYS 916. 

12. Western Union Tel. Co. Vv. 
Nashville, ete., R. Co., 145 Tenn. 85, 
237 SW 64 [certiorari den 258 U. S. 
626, 42 SCt 382, 66 L. ed. 798]. 

13. Title or right acquired by ad- 
verse possession. generally see Ad- 
verse Possession §§ 550-558. 

14... Ind.—Consumers’ Gas Trust 
Co. v. American Plate Glass Co., 162 
Ind. 393, 68 NE 1020; Cleveland, etc., 
R. Co. v. Cross, 87 Ind. A. 574, 162 NE 
2538. 

Iowa.—Gates v. Colfax Northern 
R. Co., 177 Iowa 690, 159 NW 456, 461 
[quot Cyc]. 

Mass.—Hall v. Boston, etc., R. Co., 
211° Mass. 174, 97 NE 914. 

Mo.—Boyce v. Missouri Pac. R. Co., 
168 Mo. 588, 68 SW 920, 58 LRA 442. 

N. C.—Raleigh, etc,, Air Line R. 
Co. v. Sturgeon, 120 N. C. 225, 26 SE 
779. 

Pa.—Lawrence’s App., 78 Pa. 365. 

Tenn.—East Tennessee, etc., R. Co. 
v. Telford, 89 Tenn. 293, 14 SW 776, 
10 LRA 855. 

Tex.—Galveston, etc., R. Co. v. Mc- 


Vv. 
599, 


Iver, (Civ. A.) 245 SW 463. 
[a] Thus, where a railroad com- 
pany, without condemnation, enters 


on a strip of land for a right of 
way, and constructs its road there- 
on, although fencing it as by stat- 
ute, as it has’a right to do in fur- 
therance of its mere easement priv- 
ileges, and does not make any other 
use of it than it might had it con- 
demned it, in which case, by statute, 
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[§ 205] 3. By Mere Use or Adverse Possession.+* 
A mere easement is also generally acquired where 
the land is acquired by occupancy for a right of way 
without condemnation proceedings and without any 
contract with the owner,* as where it is acquired by 
adverse possession or prescription ;*° 
authority to the contrary.1® 

[§ 206] 4. Rights in Adjoining Lands. 
of a railroad right of way confers the right to make 
a reasonable use of the adjoining land of the same 
owner, for the purposes expressed in the grant or 
deed,!* and for such other purposes as may be rea-. 
sonably necessary for the enjoyment of the grant or 


but there is 


The grant 


its right would not have included the 
fee, it does not acquire the fee by 
limitations, notwithstanding posses- 
Sion for the requisite time. Galves- 
ton, ete., R. Co. v.. Melver; (Lex. Civ; 
A.)°245 SW 463. 

[b] Release.—Where a_ railroad 
company constructs its road without 
legal proceedings to appropriate the 
land on which it is located and with- 
out objection by the owner, and aft- 
erward proceedings to assess dam- 
ages are commenced but are compro- 
mised and released, the release does 
not operate as an original conveyance, 
but as a discharge of the damages for 
the entry and occupation. Lawrence’s 
App., 78 Pa. 365. 

nis Meyer v. Pittsburgh, etc., R. 
Co., 63 Ind. A. 156, 1138 NE 443; Hoff- 
man v. Zollman, 49 Ind. A. 664, 97 NE 
1015; Gates v. Colfax Northern R. Co., 
177 Iowa 690, 159 NW 456, 461 [quot 
Cyc]; Capps v. Texas, etc., R. Co., 21 
Tex. Civ. A. 84, 50 SW 6438; Shepard 
v. Galveston, etc., R. Co., 2 Tex. Civ. 
A. 5385, 22 SW 267. 

[a] Adverse possession and con- 
tinuous use by a railroad company of 
a strip of land for eighteen years, as 
a right of way for the operation of its 
trains, creates an easement by pre- 
scription. Texas, ~ etc: ie) Compre 
Gaines, (Tex. Civ. A.) 27 SW 266. 

Acquisition by adverse possession 
generally see supra § 172. 

16. See case infra this note. 

[a] In Illinois the constitutional 
provision that, where property is tak- 
en by condemnation, the fee shall re- 
main in the owner, Subject to the use 
for which it is taken, does not apply 
to acquisitions of a right of way by 
a railroad company by adverse pos- 
session for twenty years, and a rail- 
road company may acquire the fee by 
adverse possession. Illinois Cent. R. 
Co. v. Noyes, 252 Ill. 178, 96 NE 830. 

17. Earley v. Hall, 89 Conn. 606, 95 
A 2; Vermilya v. Chicago, etc., R. Co., 
66 Iowa 606, 24 NW 234, 55 AmR 
279; Stephen Putney Shoe Covywe 
Richmond, ete. KR.) Co, 116 Vaeeeda 
81 SE 93; Boland v. Grand Trunk 
RR Co; -€Can-) 9 215 SDomiunwe bel. 
18 CanRCas 60; Ha Ha Bay R. Co. v. 
or eed ak 22 Que. K. B. 92, 10 DomLR 
388. 

[a] Spur right of way.—(1) A 
contract between a railroad company 
and an owner of land, which binds the 
company at its own expense to lay a 
track on itS premises, and which 
binds the owner to prepare a roadbed 
on his premises and to fill in on a side 
of the spur on a grade uniform with 
the grade of the spur to a width rea- 
sonably necessary for the convenience 
of teams in loading and unloading cars 
on the spur, and which gives the com- 
pany the right to use the spur in 
switching and other railroad purposes 
in any way which will not interfere 
with the owner’s convenience in the 
transaction of his business, gives to 
the company control of the right of 
way, including the owner’s land, for 
railroad purposes subject to the limi- 
tation prescribed, and the privilege 
granted is in the nature of an ease- 
ment. Earley v. Hall, 89 Conn. 606, 
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license,'* such as for reasonable and necessary sup- 
port for railroad works or struetures,!® or for the 
widening and deepening of streams on adjoining land 
so as to secure the railroad and the adjoining land 
from damage by washing.?° But it does not give the 
company the right to use the adjoining land for 
purposes not expressed in the grant, nor reasonably 
necessary thereto.?? Thus a grant “for all purposes 
' connected with the construction, use, and occupa- 
tion” of the right of way confers no right to take 
sand therefrom for the construction of a roundhouse 
without compensating the owner of the land there- 
for;?* nor in the absence of agreement has the com- 
pany aright to go outside its right of way and take 
sand; gravel, or other material for the construction 
of its road;?* nor has it the right to deposit large 
quantities of earth, rock, and waste matter from oth- 
er portions of its right of way on land beyond the line 
of the slope or embankment contemplated by the 
owner’s, grant.?4 
Drainage. A railroad company has also been held 
to have the incidental right to make carefully con- 
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structed ditches and culverts for Pie ve water 
from the right of way,?*> subject, however, to the 
limitation that it is done without negligence and un- 
necessary injury to the adjoining land.*® But on 
the other hand it has been held that a grant of a 
right of way does not carry, as incident thereto, any 
right on the part of the company to discharge on 
to the land surface water collected by drainage,?? 
or to construct a grade in such a manner as to throw 
surface water on the grantor’s property to its in- 
jury.28 

Changing watercourse. Where a railroad com- 
pany, by agreement with the landowner, for an ade- 
quate consideration has rightfully turned the course 
of a stream, it is not obliged to observe the action 
of the water, or take other timely measures to pro- 
tect adjoining land;?° but it is the duty of the land- 
owner thereafter to do what is necessary to protect 
the bank of the stream on his land against erosion, 
and he cannot hold the company liable therefor.*° 

Cutting timber.*1 | Where a railroad company in 
good faith, under a supposed charter or statutory 


95 A 2. (2) Such a spur line does not 
ipso facto become part of the railway 
of the company from whose lines it is 
built under an agreement that the 
railway company shall furnish the 
ties, rails, and fastenings, which re- 
main its property, and the owner pro- 
vide the right of way. Boland v. 
Grand Trunk R. Co., (Can.) 21 DomLR 
531, 18 CanRCas 60. 

[b] Selection of land.—Where a 
grantor covenants for the use of ad- 
joining land to be selected by the 
parties for railroad tracks, and to 
Eons uct them for the grantee’s use, 
from a railroad to the land conveyed, 
and, after the grantor conveys the 
servient estate to the railroad, tracks 
are built and accepted in lieu of 
tracks covenanted for, under an 
agreement providing that, on its ter- 
mination by notice, which is given, 
the grantee shall be remitted to its 
rights under the deed, the railroad 
then has a right to select a place for 
tracks, to serve other patrons over 
existing tracks, und the grantee 
should pay for grading and equip- 
ment. Stephen Putney Shoe Co. v. 
Richmond, etc., R. Co., 116 Va. 211, 
81 SE 93. 

18. Babcock v. Western R. Corp., 
9 Mete. (Mass.) 553, 48 AmD 411. 

19. North British R. Co. v. Tur- 
ners, 6 F. (Ct. Sess.) 900. 

[a] Illustration.—Where a grant 
of lands is made for the construction 
and use of a railway, the grant, in 
the absence of any contrary intention 
appearing ex facie of it, carries with 
it by implication a right to reason- 
able and necessary support for the 
works to be made upon the lands by 
the subjacent strata or adjacent lands 
of the grantor. North British R. Co. 
v. Turners, 6 F. (Ct. Sess.) 900. 

20. Babcock v. Western R. Corp., 
9 Mete. (Mass.) 553, 43 AmD 411. 

21. Whitewater Lumber Co. v. 
Prather, 211 Ala. 361, 100 S 549; Mc- 
Cord v. Doniphan Branch R. Co., 21 
Mos tA-1925:) Gulf wetc., (RaiCOANe Rich- 
ards, 11 Tex. Civ. A. 95, 32 SW 96. 

[a] Illustrations.—(1) A grant to 
a company of a right of way across 
jand with the privilege of “borrow- 
ing or wasting earth in the construc- 
tion or operation of the railway” does 
not give the right to waste the land 
outside of the right of way by heap- 
ing earth upon it. McCord vy. Doni- 
phan Branch R. Co., 21 Mo. A. 92. 
(2) Where a purchaser of timber is 
granted a right of way through the 
vendor’s land for railroads and tram- 
roads, it is liable for digging pits out- 
side the necessary limits of such 


Whitewater Lumber 
Co. v. Prather, 211 Ala. 361, 100 S 549. 

22. Vermilya y. Chicago, etce., R. 
ore 66 Iowa 606, 24 NW 234, 55 AmR 


23. Hendler v. Lehigh Valley R. 
Co., 209 Pa. 256, 58 A 486, 103 AmSR 
Isitt v. Grand Trunk Pac. R. 
Co., 26 B. C. 90, [1918] 3 WestWkly 
500; Brock Tp. v. Toronto, etc., R. 
Co.:; 3%, Us C7 Oe5B: (Ont. sides ae Owen. 
Buffalo, yete we Rar Con Wie pon Qahes 
(Ont.) 282: Ha Hal Bay? (Ry (Coney. 
Laouche, 22 Que. K. B. 92, 19 DomLR 


{a] Tilustration.—A deed, _ stip- 
ulating for immediate delivery and 
possession, to a railway company of 
all that portion of certain lots re- 
quired by it for its right of way and 
other purposes necessary for con- 
struction, maintenance, or operation 
as they appear on the plans already 
filed or to be filed in the land registry 
office of the county in which such 
lands are situate, does not give the 
company any right to the possession 
for the purpose of taking away sand 
and gravel therefrom of lands outside 
of the lands designated upon the plan 
or plans filed under the Railway Act 
(Rev. St. [1906] ec 387); if further 


right of way. 


~-lands are required, the new or amend- 


ed plan must first be filed before the 
railway acquires any right of posses- 
sion under such deed. Ha Ha Bay R. 
Co. v. Larouche, 22,.Que. K. B. 92, 10 
DomLR 388. 

[b] Assumption of consent of 
owner.—Where a railway company, in 
entering upon land and removing soil 
therefrom for the purposes of the 
railway, does not ignore the owner or 
make entry defiantly or contemptu- 
ously of him,- but is reasonably jus- 
tified, because of their negotiations 
with him or his agent, in assuming 
that it is acting with his consent, or, 
at any rate, that there will be little or 
no difficulty in reaching a satisfactory 
adjustment of the price to be paid 
for the soil removed, it cannot be said 
that the company is a trespasser, and 
the proper basis for compensation is 
the value of the property in its ac- 
tual condition at the time the gravel 
is taken with all its existing advan- 
tages and with all its possibilities, 
excluding any advantage due to the 
scheme for which the gravel is tak- 
en. Isitt v. Grand Trunk Pac. R. Co., 
26 B. C. 90. [1918] 3 WestWkly 500. 

[c] Liability.—Where the railroad 
company takes material for its own 
use from a point outside of the limits 
of its right of way, it is liable to the 
landowner for the value _ thereof. 


Hendler v. Lehigh Valley R. Co., 209 
Pa. 256, 58 A 486, 103 AmSR 1005. 

{d] Limitation of actions for dam- 
ages so caused.—Beard v. Credit Val- 
ley R.' Co., 9 Ont. 616;.. Brock. Tips v. 
Toronto; ete dC, 37 U. 6.40.83 
(Ont.) 372. 

24. Bigham v. Pittsburg Constr. 
Co., 29 Pa. Super. 86. 

[a] Trespass (1) may be main- 
tained by the owner in such a case, 
and in his action he may elect to 
treat the injury as permanent in its 
nature and ask that his entire dam- 
ages be assessed accordingly. Big- 
ham v. Pittsburg Constr. Co., 29 Pa. 
Super. 86, (2) And ‘in such action 
plaintiff may show what deposits 
were made for a change in the grade 
under a subsequent agreement, and 
that the deposit complained of was 
not made in the execution of the grade 
contemplated when the original grant 
was made. Bigham y. Pittsburg 
Constr. Co., supra. 

[b] Measure of damages.—In the 
absence of sufficient evidence relat- 
ing to the depreciation in value of 
the land, the jury are to be instruct- 
ed, as to the measure of damages in 
such case, that, subject to their find- 
ing as to the relation of the part oc- 
cupied by the deposit complained of 
to the rest of the lot, the cost of re- 
moving the material wrongfully de- 
posited on the land putting it in as 
good condition as if the railroad com- 
pany’s right as to the slope had not 
been exceeded would be the proper 
measure of damages, provided such 
cost would not be greater than the 
value of the land injuriously affected, 
and in the latter case the value of 
such land would be the measure. 
Bigham v. Pittsburg Constr. Co., 29 
Pa. Super. 86 

25. Babcock v. Western R. Corp., 
9 Metc. (Mass.) 5538, 48 AmD 411; 
Parks vy. Southern R. Co., 143 N. C. 
289, 55 SE 701, 12 LRANS 680. 

Covenant or condition as to cul- 


roe. ditches, and drains see infra 
1b. 
26. Parks v. Southern R. Co., 143 


N.C. 289, 55 SE 701, 12 LRANS 680. 

27. Earhart v. Cowles, 122 Iowa 
194, 97 NW 1085. 

28. Childers v. Louisville, ete, R 
Co., 74 SW 241, 24 KyL 2375. 

29. Briscoe Home v. Ohio River Ft. 
Go., .78 W. Va. 502, 89 SH 727, LRA 
1916F 1294. 

30. Briscoe Home y. Ohio River R. 
Co., supra. 

31. Grant of right to take timber 
ver pape land see Public Lands §§ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ge 206-207 ; 


authority, enters upon and uses adjoining land for 
the purpose of cutting timber, but without a right to 
do so, it will be lable for the actual damage sustained 
by the landowner,*? but not for a statutory penalty 


of treble damages.?* 
For temporary structures. 


Right of way for servants. 


highway.*® 
[§ 207] 5. Priority of Right.*®° 


32. Lindell v. Hannibal, etc., 
Co., 25 Mo. 550. See McArthur v. 
Northern, ete., Junction R. Co., 17 


Ont. A. 86 [mod 15 Ont. 733] (as to 
cutting timber on crown land, on 
which timber licenses were held by 
another). 

33. Lindell v. Hannibal, etc, R. 
Cos, 25 M0515505, 1,5 

34. Lauderbrun v. Duffy, 2 Pa. 398; 
Morris v.. Tottenham, etc., R. Co., 
[1892] 2 Ch. 47. 

[a] Temporary tramway.—Where 
a railroad company proposes to take 
temporary possession of a piece of 
jand adjoining its railroad in course 
of construction for the purpose of 
laying thereon a tramway for carry- 
ing materials for its new line, which 
materials could be brought by the 
high road, although at a greater ex- 
pense, such temporary occupation is 
not “necessary for the construction” 
of the railway within the meaning of 
Railways Clauses Consolidation Act 
(1845) § 32. Morris v. Tottenham, 

‘0., 11892]- 2 Ch.’ 47. 


96ee at Rogers v. Bigelow, 90 Vt. 41, 
A 4 

36. i Connseting locations see supra 
§§ 164, 165. 


37. See Vendor and Purchaser [39 
Cyc 1647 et seq]. 

38. Clarke v. Boysen, 39 F. (2d) 
800; Fulkerson v. Taylor, 102 Va. 314, 
46 SE 309. 

39. Fulkerson v. Taylor, supra. 

40. Illinois Southern R. Co. 
Borders, 201 Ill. 459, 66 NE 382. 

[a] Actual possession by railway 
company of tract of land, under a 
verbal contract for a conveyance, to 
be made upon the performance of cer- 
tain conditions, is notice to any sub- 
sequent purchaser from the party 
with whom the verbal contract was 
made, of all such rights as the com- 
pany may have in the premises.  Chi- 
cago, etc., R. Co. v. Boyd, 118 Ill. 73, 
7 ND 487. 

[b] Entering upon and clearing 
right of way and commencing grading 
and bridge work is such possession 
as to give notice of the company’s 
rights in the premises to a subsequent 
grantee. Illinois Southern R. Co. v. 
Borders, 201 Ill. 459, 66 NE 382. 

41. Olive v. Sabin, ete., R. Co., 11 
Tex. Civ. A. 208, 338 SW 139. 

{a] Illustration.—Where a lessor 
during the lease conveys a right of 
Way across the land to a railroad 
company and the lessee erects build- 
ings on the right of: way, and after- 
ward, before the expiration of the 
lease, purchases the land, the title of 
the company to the right of way after 
the expiration of the lease is superior 
to that of the lessee and therefore it 
may compel the removal of the build- 
ings. Olive v. Sabin, etc., R. Co., 11 
Tex. Civ. A. 208, 33 SW 139. 


Vv. 


Under some, charters 
or statutes a railroad company or contractor may 
enter upon and use such adjoining land as is rea- 
sonably necessary for temporary buildings or strue- 
tures while constructing the road.*4 

A voucher showing 
that a railroad company, which laid out a highway 
over another’s land, had paid damages for the tak- 
ing of the land, and for injury to the remaining 
land, does not of itself show that the railroad com- 
pany’s servants were entitled to cross the owner’s 
other property for the purpose of reaching the new 


Where a railroad 
company acquires title by purchase, it is governed 
by the same principles as private individuals,*” in 
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regard to the priority of its right or title,?* such as 
in claiming compensation for improvements put upon 
the land of which it is deprived.*® 
by a railroad company of its right of way is notice 


The possession - 


to all subsequent purchasers or encumbrancers of 


landowner.*# 


its rights in the premises.*° 
a railroad company in a tight of way legally ac- 
quired by it is superior to that of a lessee of the land 
whose lease has expired, although such lessee pur- 
chases the land before the expiration of the lease, 
but after the grant of the right of way;*! or to a 
lease made subsequent to its entry with the owner’s 
consent;*? or to a subsequent dedication of a part 
of the right of way for the purposes of a street;** 
or to subsequent purchasers with notice from the 


Existing rights and liens. 


The right or title of 


But a private convey- 


ance to a railroad company for a right of way con- 


2. Caststeel v. St. Louis, etc., R. 
81 Ark. 364, 99 SW 540. 

43. Nalley v. Pennsylvania R. Co., 
177 Pa. 117, 35 A. 688. See Grand 
Trunk Pac. R. Co. v. Vincent, 2 Alta. 
L. 393, 12 WestLR 403 (superior to 
agreement to; plan ‘for’ ‘street vover 
property, not carried out). 

Rights in, and use of, highways and 


public plans generally see infra §§ 
243-271. 
44. U. S.—Ayres Mercantile Co. v. 


Union Pac. R. Co., 16 F. (2d) 395; 
Norfolk Southern R. Co. v. Stricklin, 
264 Fed. 546. 

Iowa.—Monarch Coal Co. v. Phil- 
ey Coal Co., 178 Iowa 660, 156 NW 
9%: 

N. Y.—Allerton v. New York, etc., 
R. Co., 199 N. Y. 489, 98 NE 270. 

Oh:—Miller v. L. S. & M. S. R. Co., 
12 OhNPNS 683. 

S. C.—Alderman v. Wilson, 71 S. 
C. 64, 50 SH 643: 

Eng.—North British R. Co. v. Turn- 
ers, 6 F. (Ct. Sess.) 900. 

[a] Tllustrations.—(1) Where 
plaintiff obtained title to a right of 
way for a coal road by release there- 
of by the trustee under a deed of 
trust and by deed from the owner of 
the encumbered land, the trustee’s 
subsequent deed of servient tenement 
to defendant vested no title in defend- 
ant to such right of way. Monarch 
Coal Co. v. Phillips Coal Co., 178 Iowa 
660, -156 NW 297. (2) Where the 
deed conveys to the company the fee 
of so much of the grantor’s land as is 
actually taken by the railroad com- 
pany, with such easements in the re- 
maining land as will be affected by 
the construction of the railroad, and 
is not a mere conveyance of the land 
taken, accompanied by a_ personal 
covenant of the grantor in the form 
of a release by him of all further 
claims for damages, a subsequent 
grantee of a portion of the remaining 
land cannot recover damages for in- 
juries thereto, resulting from _ flood 
waters turned on it by defendant’s 


change of the channel of a river. Al- 
lerton v. New York, etc., R. Co., 199 
N. Y. 489, 93 NE 270. 

[b] Under implied grant.—(1) 


Where the board of commissioners of 
a town passes an order to lay off into 
lots and sell land formerly constitut- 
ing the town commons, and thereafter 
a railroad is constructed through the 
land, and the commissioners direct 
the intendant to confer with the rail- 
road in relation to the price, appoint 
a committee to confer regarding 
ditches, embankments, and bridges, 
and direct an application for the ap- 
pointment of a committee to assess 
damages, one thereafter purchasing 
from the town takes title subject to 
the company’s right of way under its 
implied grant. Norfolk Southern R. 


| 


veys it subject to all inchoate rights and liens exist- 
ing at the time of the conveyance,*® such as a cove- 
nant running with the land.‘¢’ 


Where the owner 


Co. v. Stricklin, 264 Fed. 546. (2) 
rund grants generally see supra § 
[c] Notice.—A purchaser of land’ 
with railroad tracks thereon is there- 
by put on notice, and takes it subject 
to whatever rights the railroad com- 
pany has to maintain such tracks. | 
Ayres Mercantile Co. v. Union Pac. 


R. Co., 16 F. (2d) 395. 
45. U. S.—Clarke v. Boysen, 39 F. © 
(2d) 800. 


Ala.—Farrow v. Map haila, etc., 
Co., 109 Ala. 448, 20 S 30 

Ky.—Cincinnati, CC. py Raereon 
Slaughter, 104 Sw 293; 31 cK yiy gd: 
Floyd y. Louisville, etc., Rio, 80 
SW 204, 25 KyL 2147, ; 

N. Y.—Flynn v. New York, etc., R. 
Co., 189 App. Div. 199, 123 NYS 759. 

Vt.—Wade v. Hennessy, 55 Vt. 207. 

Va.—Hope v. Norfolk, etc., R.aCoy 
69) Van, 283; 

Ont.—Harty v. Appleby, 19 Grant 
Ch. 205. 

Sask.—Holmsted v. Canadian 
Northern R. Co., 7 Sask. L. 200, 20 
DomLR 577, 19 CanRCas 102, 29 West 
LR 108, 7 WestWkly 69. 

[a] Adverse right of way.—A rail- 
road company acquiring for a right 
of way land over which individuals 
exercise and’claim a right of way ad- 
verse to and by recognition of the 
owner is chargeable with notice of the 
rights of the individuals. Cincinnati, 
ete., R. Co. v. Slaughter, 104 SW 293, 
31 KyL 894; Cincinnati Southern R. 
Cor vs Slaughter, 104 SW 291, 31 KyL 


913 

Prior registered mortgage.— 
Where, after a landowner contracts 
with a railroad company for the con- 
veyance of a part of his land, he mort- 
gages the same land to a creditor 
without notice, and the mortgage is 
registered before the conveyance to 
the railroad company, the mortgagee 
is entitled to priority, and the com- 
pany is entitled to retain the land 
only on paying to the mortgagee its 
value at the time the company became 
entitled to it. Harty v. Appleby, 19 
Grant Ch. (Ont.) 205. 

[ec] Equitable right of heir.— 
Where a deceased owner’s widow 
gives a railroad company a deed to a 
strip of land for a right of way, which 
gives the company color of title, and 
after the widow’s death one of the 
heirs claims an equitable right to a 
portion of the property under a deed 
executed on division of the property 
by the heirs, which deed misdescribes 
the land intended, the heir’s claim 
is not inferior to the railroad com- 
pany’s claim under the deed from the 
widow. Giddens v. Atlantic Coast 
Line R. Co., 218 Ala. 217. 118 S 383. 

46. Flynn v. New York, etc. R. 
Co., 139 App. Div. 199, 123 NYS 759. 


R. 


544 [51 C.J] 
of the fee of Jand already encumbered for purchase 
money conveys a right of way over it to a railroad 
company which takes possession and constructs its 
road under such conveyance, the lienor can claim 
his full compensation from the railroad company for 
the land conveyed te, and appropriated by, it.47 It 
has been held that in such a case the lenor is not 
entitled to sell the land with the improvements there- 
on in satisfaction of his len;*® but on the other 
hand it has been held that, if the company purchases 
and construets a part of its road on land which is 
subject to judgment liens, the land with the improve- 
ments thereon may be sold to satisfy the lens.*® 

[§ 208] G. Exceptions, Reservations, Covenants, 
and Conditions®*°—1. Exceptions and Reservations— 
a. In General. A railroad company may accept a 
conveyance of land or right of way subject to such 
exceptions or reservations contained therein as are 
not inconsistent with the use of the land or right of 
way for railroad purposes,®! and where such a grant 
or conveyance is made, the general rules®? apply as 
to the creation and nature of the exceptions or res- 
ervations,®® and as to their construction and opera- 
tion,°* such as that they relate only to the property 
conveyed.°® If the company accepts and holds under 
such deed, it is bound by the exceptions or reserva- 
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tions contained therein,®*® notwithstanding it has oth- 
erwise acquired an absolute right to use the lands.°” 
Under such a grant the railroad company has title 
to the land or right of way subject to the exceptions 
or reservations specified,®* and is entitled to use and 
enjoy the land conveyed in all lawful ways not in- 
consistent with the rights excepted or reserved;°? 
and on the other hand the grantor must exercise the 
rights reserved so as not to interfere with the rail- 
road,®° unless the right to do so is reserved by either 
express words or necessary implication.®? Subject 
to these rules, grants have been made reserving an 
easement to the grantor,®? such as to the use and 
occupaney of a spring or stream,®* or the use or cul- 
tivation of the outside portion of the right of way,®* 
or of that portion of the land that is not actually 
used and occupied by the company.® 

Exception and condition. A grant of a railroad 
right of way excepting a certain plant with the land 
it occupies, so long as it is used as such, conveys at 
most a possibility of title following a breach of the 
condition for continuous use of the plant;®* and 
therefore, where the railroad company claims title, 
the burden is not upon the grantor to show a continu- 
ous use,°* but upon the company to show a breach of 


47. Gadsden First Nat. Bank v. 
Thompson, 116 Ala. 166, 22 S 668. 

[a] Court of equity in which a 
suit is brought to enforce such lien 
has power to ascertain and decree the 
amount to be paid as damages or com- 
pensation. Gadsden First Nat. Bank 
v. Thompson, 116 Ala. 166, 22 S 668. 

48. Gadsden First Nat. Bank v. 
Thompson, supra. 

49. Flanary vy. Kane, 102 Va. 547, 
46 SE 312, 681. 

[a] Notice of defective title.— 
Where a railroad company has ac- 
quired a portion of its right of way 
by a defective title, of which it had 
constructive notice, the court may de- 
cree that the land be sold with the 
portion of the roadbed thereon to 
satisfy a judgment against the com- 
pany’s vendor. Fulkerson v. Taylor, 
102 Va. 314, 46 SE 309. 

50. Cross references: 

In agreements as to right of way or 
use of land see supra §§ 173-176. 

In conveyance from railroad company 
see infra § 280. 

Exception of mineral rights see Mines 
and Minerals § 136; Public Lands 
§§ 339-344. 

51. South Eastern R. Co. v. Asso- 
ciated Portland Cement Mfrs., Ltd., 
P1190} 1-Ch. 12. ‘Doronto, ete, R. Co: 
v. Simpson Brick Co., 17 Ont. L. 632, 
13 OntWR 215, 8 CanRCas 464. But 
see In re South Eastern R. Co., [1907] 
2 Ch. 366 (holding that, where a rail- 
road acquired title by voluntary 
agreement under a special act for the 
purposes expressed therein, it could 
not, by a covenant, deprive itself of 
the right to exercise its statutory 
powers other than the ones specified 
in the covenant). And see cases infra 
notes 53-58. 

52. See Deeds §§ 339-366. 

53. Ill.—Littlejohn v. Chicago, etc., 
R. Co., 219 Ill. 584, 76 NE 840. 

Mass.—White v. New York, etce., R. 
Co., 156 Mass. 181, 30 NE 612. 

Mich.—Detroit, ete, R. Co. v. 
Forbes, 30 Mich. 165. 

Mo.—Porter vy. Kansas City, etc., R. 
Co., 103 Mo. A. 422, 77 SW 582. 

Ont.—Toronto, etc., R. Co. v. Simp- 
son Brick Co.,:/17 Ont. L: 632, 13 Ont 
WR 215, 8 CanRCas 464. 

[a] Exception may be created by 
words of reservation.—Hamlin v. New 
York, etc., R. Co., 160 Mass. 459, 36 
NE 200; White v. New York, etc., 
R. Co., 156 Mass. 181, 30 NE 612. 

[b] Whether exception or reserva- 


tion.— Whether, in a given case, the 
language in a deed shall be construed 
to create an exception or reservation 
will depend upon the situation of the 
property and the surrounding circum- 
stances, in the absence of a declara- 
tion by the parties ih the deed of their 
intention. White v. New York, etc., 
R. Co., 156 Mass. 181, 30 NE 612. 

{c] Undertaking, to remove a barn 
and sheds, in consideration of the giv- 
ing of a deed, cannot be construed to 
be an exception or reservation from 
the operation of the deed, in the ab- 
sence of any showing of the actual 
location of the route of the railroad, 
or that it was so located as to include 
the ground where the barn and sheds 
stood; nor is such undertaking re- 
quired to be in writing. Detroit, etc., 
R. Co. v. Forbes, 30 Mich. 165. 

54. Tift v. Savannah, etc., R. Co., 
103 Ga. 580, 30 SE 266; South Eastern 
R. Co. v. Associated Portland Cement 
Mfrs., Ltd., [1910] 1 Ch. 12. And see 
cases infra notes 55-61. 

[a] MTllustration.—A deed to a rail- 
road company, “with the accompany- 
ing conditions and reservations,” of 
rights of way over various parcels of 
land, and two described lots “for de- 
pot purposes,” and which specifies cer- 
tain eonditions as to the width, man- 
ner of laying out, and location of the 
rights of way, and certain reserva- 
tions as to the use of the same for 
streets, etc., passes to the grantee an 
absolute title to the two lots men- 
tioned, which is not qualified or affect- 
ed by the use of the words “for depot 
purposes,” following the description 
of these two lots, nor by the use of 
the words “with the accompanying 
conditions and reservations” in the 
beginning of the deed; as the words 
last quoted relate exclusively to con- 
ditions and reservations respecting 
the rights of way. Tift v. Savannah, 
etce., R. Co., 103 Ga. 580, 30 SE 266. 

Construction and operation of ex- 
ceptions and reservations in deeds 
generally see Deeds §§ 346-366. 

55. Brown v. Boston, etc., R. Co., 
106 Me. 248, 76 A 692. 

{a] Crossing over adjoining right 
of way.—A railroad right of way deed 
binding the company always to main- 
tain an overhead street crossing so 
far as concerns the property con- 
veyed does not bind the company to 
build a bridge over an adjoining right 
of way of another company, although 
failure to do so defeats the reserva- 


tion, and although the grantee com- 
pany afterward obtains control of the 
other company. Brown vy. Boston, 
etc., R. Co., 106 Me. 248, 76 A 692. 

56. Silver Springs, etc., R. Co. v. 
Van Ness, 45 Fla. 559, 34 S 884; White 
v. New York, etc., R. Co., 156 Mass. 
181, 30 NE 612. 

[a] Notice to remove right of way. 
—A written notice to a railroad com- 
pany to remove its right of way in 
accordance with an agreement in a 
deed giving the right is a sufficient 
notice under a clause of the deed to 
the'effect that, should the grantor de- 
sire to remove the right of way, the 
railroad company should, on notice, 
remove the tracks to adioining land, 
where the company on receipt of the 
notice never requested a more specific 
one. Silver Springs, etc., R. Co. v. 
Van Ness, 45 Fla. 559, 34S A 

57. White v. New York, etc., R. Co., 
156- Mass. 181, 30 NE 612. 

58. Iowa R., ete., Co. v. Chicago, 
ete., Rix Co.,) (241) Medsr58 iv 1545CoGa 
357; Matthews v. Delaware, etc., Ca- 
nal Co., 20 Hun (N. Y.) 427. 

fa] Grant of full width.—A grant 
of a railroad right of way with reser- 
vation of the right to use parts not 
occupied is a grant of a right of way 
of the full statutory width, and not 
merely a strip for a single track which 
the company has constructed. Iowa 


R., ete., Co. v. Chicago, ete, RCo: 
241 Fed. 581, 154 CCA 357. 
59. Porter v. Kansas City, ete., R. 


Co., 103 Mo. A. 422, 77 SW 582; Mat- 
thews v. Delaware, etc., Canal Co., 20 
Hun (N., Y.). 427. 

60. Silver Springs, ete.; R. Co. v. 
Van Ness, 45 Fla. 559, 34S 884. 

61. Silver Springs, etc., R. 
Van Ness, supra. 

62. Matthews v. Delaware, etc., Ca- 
nal Co., 20 Hun (N. Y.) 427; Toronto, 
etc., R. Co. v. Simpson Brick Co., 17 
Ont. L. 632, 13 OntWR 215, 8 CanR 


Co.sVe 


Cas 464. 
63. Smith v. Holloway, 124 Ind. 
329, 24 NE 886; Matthews v. Dela- 


ware, etc., Canal Co., 20 Hun (N. Y.) 
427;.. Galveston, -etc., R: (Cov, Haas, 
(Tex. Civ. A.) 37 SW. 167. 

64. Chicago, etc., R. Co. v. Wood, 
30 Ind. A. 650, 66 NE 923. 

65. Iowa R., etc., Co. v. Chicago, 
ete., R. Co., 241 Fed. 581, 154 CCA 357. 

66. Walker v. Marcellus, ete., R. 
Co., 179 App. Div. 313, 166 NYS 354 
[aff 226 N. Y. 347, 123 NE 736]. 

67. Walker v. Marcellus, ete., R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the condition;®* and the railroad company eannot 
by destroying the plant without authority work a 
forfeiture of the grantor’s rights and acquire title to 
the land, since the latter’s failure to fulfil the con- 
dition is caused by the company.®® 

As to grantor’s successors or subsequent gran- 
tees.’° <A reservation of a right to use portions of 
the railroad right of way will not extend beyond the 
' grantor’s own life,*? unless the reservation contains 
words of limitation or inheritanee;*? or unless the 
reservation is in the nature of a covenant running 
with the land." 

[§ 209] b. Of Private Way or Crossing.7* Sub- 
ject to the above rules,*° clauses in deeds have been 
‘held binding on the railroad company, which re- 
serve to the grantor a right of way for passing over 
and across the railroad,’® the character and extent 
of such right of way depending upon the terms of 
the reservation;’* and the railroad company has 
no right in constructing and maintaining its road, 
.to interfere with the grantor’s reasonable use of 
the right of way so reserved.?® Such a reservation 
does not entitle the landowner to cross over any and 
every part of the right of way, but only to such a 
crossing as is reasonably necessary,’® but only at a 
definite place to be selected.®° 

Right of way for industrial plant. A reservation 
of a right to cross the railroad right of way with 
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roadways of any and every character includes eross- 
ings by the grantor’s industrial plant railway,*? and 
imposes a servitude by way of affirmative easement 
benefiting the remaining lands and the industrial 
use thereof by the grantor by the commission of acts 
on the land granted.*? Such a reservation is not 
modified by the grantor’s amicable construction of 
overhead and underground electric power lines 
across the railroad right of way, so as to prohibit 
crossing by a plant railway at grade;** and where 
such grade crossing is approved by the publi utili- 
ties commission, the grantor is entitled to maintain 
it as a matter of right.** Nor is the grantor’s en- 
joyment of such right affected by his failure to com- 
ply with a statutory requirement with reference to 
the plant locomotives and equipment operated across 
the railroad right of way.°® 

Implied reservation. Where the conveyance to the 
railroad company is absolute without reservation, 
there is no implied reservation of an existing private 
roadway or crossing,®® unless it is necessary as an 
outlet to a public road or railroad.’? Therefore, 
where a landowner with an easement across a rail- 
road track conveys an additional right of way un- 
conditionally and without reservation of the ease- 
ment across the newly conveyed tract of land, he 
cannot maintain an action for the obstruction of the 
old crossing by a change in the grade of the railroad, 


Co., supra. 

68. Walker vy, ete., R. 
Co., supra. 

69. Walker v. Marcellus, ete, R. 
Co., supra. 

70. As to covenants and conditions 
see infra § 224. ° 

71. Iowa R., etc., Co. v. Chicago, 
etc., R. Co.,; 241 Fed. 581, 154 CCA 357. 

72. ~* Towa R., ‘ete., -Co. v.. Chicago, 
etc., R. Co., supra. 

73. Ferguson v. Omaha, etc. R. 
Co., 227 Fed. 513, 142 CCA 145. 

74. Covenant or condition to main- 
tain private or farm crossing see in- 
fra §§ 219-221. 

75. See supra § 208. 

76. White v. New York, etc., R. Co., 
156 Mass. 181, 30 NE 621; Porter v. 
Kansas City, etc., R. Co., 103 Mo. A. 
422,77 SW 582; Lakenan v.. Hannibal, 
etc., R. Co., 36 Mo. A. 363; Louisville, 
etc., R. Co. v. O’Neil, 119 Va. 611, 89 
SE 862; Toronto, etc., R. Co. v. Simp- 
son Brick Co., 17 Ont. L. 632, 13 Ont 
WR 215, 8 CanRCas 464. 

[a] What constitutes reservation. 
—A clause in aright of way deed “‘re- 
serving a right-of-way over and across 

. . for the purpose of a roadway of 
egress and regress to and from the 
remainder of said land,” inserted aft- 
er the granting clause and a descrip- 
tion of the land by metes and bounds, 
constitutes a reservation. Porter v. 
Kansas City, ete., R. Co.; 103 Mo. A. 
422, 427, 77 SW 582. 

[b] Agreement for crossing’ con- 
temporaneous with the deed of the 
right of way is equivalent to a reser- 
vation in the deed itself. Toronto, 
etc., R, Co. v. Simpson Brick Co., 17 
Ont. L. 632, 13 OntWR 215, 8 CanRCas 
464. 

[c] Reservation and not exception. 
—A conveyance of a right of way “as 
now staked out by. the engineer of said 
corporation, and partly graded for a 
railroad, reserving to ourselves the 
right of passageway over said rail- 
road,” constitutes only a right of pas- 
sage over the land conveyed, rather 
than an exception of such right from 
the grant. Claflin v. Boston, etc., R. 
Co., 157 Mass. 489, 492, 32 NE 650, 20 
LRA 638. 

[ad] Through minor’s land.—A 
railroad company, acquiring a right of 
way through a minor’s land by virtue 


[51 C. J.—35] 


Marcellus, 


of a deed reserving to the minor a 
right of way over the railroad right 
of way, cannot object to the reserva- 
tion because the order of court au- 
thorizing the minor’s curator to exe- 
cute the deed contains no such reser- 
vation, where the company receives 
all it paid for. Porter v. Kansas City, 
ete., R. Co., 108 Mo. A. 422, 77 SW 582. 

77. Cornell-Andrews Smelting Co. 
v. Boston, ete., R. Corp., 215 Mass. 381, 
102 NE 625; Michigan Limestone, etc., 
Co. v. Detroit, ete., R. Co., 238 Mich. 
221, 2183 NW 96; South Hastern R. Co. 
v. Associated Portland Cement Mfrs., 
Ltd SPEOHOP EL ICh, 12" Toronto, séte;, 
R. Co. v. Simpson Brick Co., 17 Ont. 
L. 632, 13 OntWR 215, 8 CanRCas 464. 
And see cases supra note 76. 

[a] Tlustration.—A grantor to a 
railroad company of land contiguous 
to its railroad location, who reserves 
a right of way over the railroad which 
he acquired by deed from a third per- 
son, reserves a right to pass over the 


‘entire width of the land of the rail- 


road, including that conveyed by him. 
Cornell-Andrews Smelting Co. v. Bos- 
ton, etc., R. Corp., 215 Mass. 381, 102 
NE 625. 

[b] “As now enjoyed.”—A reser- 
vation of a right of way under a 
bridge “as now enjoyed by the ven- 
dors,” and which right of way at the 
time is used only by persons on foot, 
or with horses, carts, ete., does not 
justify laying and using a railway 
under the bridge. Canadian Pac. R. 
Co. vi Grand Trunk’ RY Cos f2 ‘Ont: 
320, 7 OntWR 814. 

[c] Tunnel by assignee.—A reser- 
vation of a right to tunnel under the 
railroad at any time the grantor, his 
heirs or assigns, should desire to do 
so, at any point selected, may be en- 
forced by an assignee of a part of the 
dominant tenement. South Hastern R. 
Co. v. Associated Portland Cement 
Mirss uta. PLoVOis tl Ch. 12° 

7g. Porter v. Kansas City, etc., R. 
Co., 1038 Mo. A. 422, 77 SW 582; Louis- 
ville. ete.. R. Co. v. O’Neil, 119 Va. 611, 
89 SE 862. : 

[a] Defense.—The fact that the 
railroad company has acquired a right 
of way over certain lands and paid for 
the value of the land acquired and the 
damages sustained to the remaining 
land constitutes no defense to a claim 


for damages growing out of thé com- 
pany’s obstructing a right of way re- 
served to the landowner over the rail- 
road right of way. Porter v. Kansas 
City,» ete, Ri Co.; 103) Mo: Ak 422577 
SW 582. ; 

79. Chesapeake, etc., R. Co. v. Rich- 
ardson, 98 SW 1042, 30 KyL 426. 

80. Chesapeake, ete, R. Co. v. 
Richardson, supra. ~ 
_C(a] When so selected, he has no 
right to pass over any other part of 
the road. Chesapeake, etc., R. Co. v: 
Richardson, 98 SW 1042, 30 KyL 426. 

81. Michigan Limestone, etc., Co. 
v. Detroit, etc., R. Co., 288 Mich. 221, 
213 NW 96. 

82. Michigan Limestone, etc., Co. v. 
Detroit, etc., R. Co., supra. 

83. Michigan Limestone, etc., Co. v. 
Detroit, ete., R. Co., supra. 


84. Michigan Limestone, ete., Co. 
v. Detroit, ete., R. Co., supra. 
85. Michigan Limestone, etc., Co. 


v. Detroit, etc., R. Co., supra. 

86. Carlton v. Seaboard Air-Line R. 
Co., 143 Ga. 516, 85 SE 863, AnnCas 
1917A 497; Witt v. Louisville, ete., R. 
Co., 208 Ky. 126, 270 SW 732; MceGurn 
v.'Louisville, etc., R. Co., 177 Ky. 835; 
198 SW 222. 

[a] Rule applied to: (1) Private 
road maintained by owner and inter- 
sected by land sold for a roadway 
right of way. Carlton v. Seaboard 
Air-Line R. Co., 143 Ga. 516, 85 SE 863, 
AnnCas1917A 497. (2) Roadway re- 
served in former deed for an adjoining 
tract. McGurn v. Louisville, etc., R. 
Cos, Lith Ky 835. 198 Swi 222. 

87. McGurn v. Louisville, ete., R. 
Co., supra; Birkett Mills vy. Fenner, 
142 NYS 1045. 

[a] Tlustration.—Where a milling 
company, as grantor, conveys land ad- 
joining its mill plant without any res- 
ervation in the deed of a right of way 
for switch tracks, which, at the time 
of the conveyance, extend from the 
mill across the land conveyed to the 
railroad company and are used for the 
passage of cars to and from the mill 
to the railroad, since the burden of the 
switch tracks is at the time of the 
conveyance apparent, continuous, and 
strictly necessary for the enjoyment 
of the portion of the premises. re- 
tained by the grantor, a reservation 
of the easement will be implied. Birk. 
ett Mills v. Fenner, 142 NYS 1045. 
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where another erossing on his land is available to 


him.88 


[§ 210] c. Exception or Reservation of Railroad 
A deed from the landowner to a 
third person excepting the part of the land occupied 
by a railroad right of way excepts the soil itself,?° 
and not merely the right of way;° 
exception is not repugnant to the grant,®? and the 
title to the land excepted remains in the grantor,®* 
and, on its abandonment for railway purposes, does 
But a deed given, sub- 
ject to an agreement for a railroad right of way, does 
not except the right of way from the terms of the 
grant,®® unless it is so agreed between the grantor 
and the grantee;°® and an exception of rights of way 
now located over the land does not apply to a rail- 
road company oceupying the land as a trespasser.®? 
So where a conveyance is made subject to all rights 


Right of Way.°® 


not revert to the grantee.®* 


88. Witt v. Louisville, etc., R. Co., 
208 Ky. 126, 270 SW 732; McGurn v. 
Lousiville, ete., Rist CO.y, Ali Rye tOOd, 
198 SW 232, 

89. Reservation of right of way 
generally see Deeds § 358. 

90. Hall vy. Wabash Re Co., 133 
Iowa 714, 110 NW 1039. 

91. Hall v. Wabash R. Co., supra. 

92. Hail v. Wabash R. Co., supra. 

93. Hall v. Wabash R. Co., supra. 

{a] In Kansas it has been held 
that the following statement in a gen- 
eral warranty deed, immediately after 
the description by metes and bounds 
of one hundred and twenty acres, 
namely: “Less one acre in southeast 
corner for school purposes and 3.81 
acres taken by the Kansas City, Wy- 
andotte & Northwestern Railway, 
containing 117.19 acres, more or less,”’ 
does not constitute a reservation in 
the grantor of the servient estate or 
interest in the right of way of the 
railroad, nor indicate or make it ex- 
pressly appear that it was the intent 
to pass a less estate than the whole or 
entire interest of the grantor therein. 


Barker v. Lashbrook, 128 Kan. 595, 
279 P 12. ; 
94, Hall v. Wabash R. Co., 133 


Iowa 714. 110 NW 10389. 

95. Littlejohn v. Chicago, etc., R. 
Co., 219 I1l..584, 76 NE 840. 

{a]. Right of way not excepted.— 
Where a property owner authorizes a 
railroad company to enter upon a strip 
of land and construct its road thereon 
and promises to give a deed if the road 
shall be constructed and in operation 
within a certain time, a subsequent 
deed providing that the conveyance is 
made subject to the agreement for the 
right of way and including a rever- 
sionary right to the portion of the 
Iand used by the company in case 
it should give up its rights aforesaid 
does not except from the grant the 
right of way. Littlejohn v. Chicago, 
ete o.. 219 Il. 584, 76 NE 840. 

96. Barkhausen v. Chicago, etc., R. 
Co., 142 Wis. 292, 124 NW 649, 125 NW 
680. 

{a] Word “understood,” as used in 
a clause inserted in a deed for the 
grantor’s benefit, providing that it is 
“understood” that railroad companies 
shall have a right of way over the 
land, is synonymous with the word 
‘“acreed,” and by accepting the deed 
the agreement becomes as binding 
on the grantee as if he had signed the 
instrument. Barkhausen v. Chicago, 
etc., R. Co., 142. Wis. 292, 124 NW 
649, 125 NW 680. 


97; Clark v. Wabash R. Co., 132 
Towa 11. 109 NW 309. 
Lal rhus,. swhere.. ats thee time 


plaintiff acquired title to the _prop- 
erty in controversy, the railroad com- 
pany had not acquired a right of way 
over the same, but is a ‘mere tres- 
passer without right to remain on the 
Jand, its location is not within a pro- 


‘189 Ill. 400, 59 NE 950; 
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of way over such property, such rights of way do 


not include a portion of the tract claimed by a rail- 


General. 


and such an 


right of way.® 


vision of the deed that it shall be 

“subject to all railroad rights of way 

of all railroads now located over said 

land.’”’ Clark v. Wabash R. Co., 132 

Iowa 11, 13, 109 NW 309. 

98. Mead v. Illinois Cent. R. Co., 
112 Iowa 291, 88 NW 979. 

99. Cross references: 

Conditions and restrictions in deeds 
generally see Deeds §§ 367-469 

Conditions in dedication see Dedica- 
tion § 63. 

Covenants generally see Covenants 
16, C. J. p' 1204. 

Rights and remedies for breach of 
covenant or condition see infra §§ 
226-231. 

I. Oregon R., etc., Co. v. McDon- 
ald, 58 Or. 228, 112 P 413, 32 LRANS 
117 [app dism 233 U. S. 665, 34 SCt 
772, 58 L. ed. 1145]. 

2. Hutchens v. Seaboard Air-Line 
R. Co., 144 Ga. 312, 87 SE 28. 

{a] Conditions not in writing can- 
not be ingrafted by the grantor upon 
a grant of land toa railroad company. 
Hutchens v. Seaboard Air-Line R. Co., 
144 Ga. 312, 87 SE 28, 

8. Conlin v. Southern Pac. R. Co., 
40) Cal.) As 733, 182; P67; Hast.San 
Mateo Land Co. vy. Southern Pac. R. 
Co., 30 Cal. A. 223, 157 P 634; Oregon 
R., etc., Co. v. McDonald, 58 Or. 228, 
112 P 413, 32 LRANS 117 [app dism 
eee S. 665, 34 SCt 772, 58 L. ed. 

4 Taylor v. Florida East Coast R. 

o., 54 Fla. 635, 45 S 574, 16 LRANS 
307; Gray v. Chicago, ete., R. Co., 189 
Tll. 400, 59 NE 950; Hammond v. Port 
Royal, etc., R. Co., 15 S. C. 10; Sulli- 
van-Sanford Lumber Co. v. Reeves, 58 
Tex. Civ. A. 488, 125 SW 96. 

[a] Public policy does not forbid 
a railroad company from accepting 
land for its roadbed upon such con- 
ditions. Gray v. Chicago, ete., R. Co., 
Hammond v. 
Ports Royal, sete., a. Cor elbn SC. 10: 

{b] Condition not impossible of 
performance.—A. condition subse- 
quent in a conveyance of a right of 
way to a lumber company that a rail- 
road should within two years be in- 
corporated and operated over the 
right of way, and that, if such rail- 
road should not be incorporated with- 
in that date, or should not be con- 
structed and -operated, the convey- 
ance should be void, is not rendered 
impossible of performance and there- 
fore void by the mere fact that the 
lumber company was a private corpo- 
ration, and could not under the law 
incorporate or construct and operate 
a railroad as a common carrier, since 
it could have had it done by others, 
and it is the impgssibility of the con- 
dition itself being performed, and not 
the impossibility of the promisor per- 
forming it, that would render the 
condition void. Sullivan-Sanford 
Lumber Co. v. Reeves, 58 Tex. Civ. 
A. 488, 125 SW 96. 


road company as depot grounds.°® 

[§ 211] 2. Covenants 
A railroad company in buying land as an 
ordinary purchaser may make its own terms,+ and 
may accept a conveyance on any covenant or con- 
dition in writing,? that lawfully may be annexed to 
an ordinary grant,® and that is reasonable and pos- 
sible to be performed;* and such a contract may 
create an estate less than a fee in land taken for a 
Such conditions and covenants are 
governed by the rules regulating covenants and con- 
ditions in deeds generally,® such as in respect of 
whether the deed contains a particular covenant or 
condition,’ and as to the construction and operation 
thereof;* as to whether the terms of the grant or 
conveyance, as showing the intention of the parties, 


and Conditions?®—a. In 


5. Conlin v. Southern Pac. R. Co., 
40 Cal. “A. 733, 182 Pots Hast San 
Mateo Land Co. v. Southern Pac. R. 
Co., 30 Cal, A. 223, 157 P 634; New 
York, ete., R. Co: v. Motil, 81° Conn. 
466, 71 A 563. 

[al Condition not reducing fee.— 
A provision in a deed to a railroad 
that it is to trestle a pond does not 
reduce its title from a fee, but mere- 
ly puts on it a contractual duty, or 
imposes a condition subsequent on 
the grant. New York, etc., R. Co. v. 
Motil, 81 Conn. 466, 71 A 563. 

Title, estate, or interest acquired 
generally see supra §§ 200-207. 

6. See Deeds §§ 367-469. 

As covenants running with land 
generally see Covenants §§ 53-90. 

7. New Orleans Great Northern R. 
Co. v. Belhaven Heights Co., 122 Miss. 
190, 84 S 178, 13 ALR 560. 

[a] Deed held not to contain any 
condition.—A deed reciting that, in 
consideration of a sum acknowledged 
to be paid by a domestic railroad 
company desiring to acquire property 
for railroad purposes, the grantor, a 
domestic corporation, shall sell and 
warrant property and release the 
railroad and its successors from dam- 
ages to the grantor’s abutting prop- 
erty from construction and operation, 
does not contain on its face any ex- 
press condition either precedent or 
subsequent. New Orleans Great 
Northern R. Co. v. Belhaven Heights 
nae 122 Miss. 190, 84 S 178, 18 ALR 

8. Stephen Putney Shoe Co. v. 
Richmond, ete., R. Co 124 Va. 389, 
98 SE 11; South, etc., R. Co. v. Mann, 
108 Va. 557, 62 SE 354; Mullens v. 
Virginian R. Co., 105 W. Va. 469, 143 
SF 158; Gage v. Newmarket R. Co., 
18 Q. B. 457, 838 ECL 457, 118 Reprint 

See generally Deeds §§ 380, 381. 

{a] Covenant for payment of pur- 
chase money and damages before the 
company enters upon some part of, the 
owner’s lands is not an absolute cove- 
nant to pay such sums, but only to 
pay where it enters upon some part 
of the land. Gage v. Newmarket R. 
Co., 18 Q. B. 457, 88 ECL 457, 118 Re- 
print L3: 

{[b] Removal of houses.—Where a 
deed to a railroad of land for a right 
of way provided that the company 
was to remove any of the grantor’s 
houses and buildings at its own ex- 
pense, the evidence being conflicting 
as to whether the provision included 
dwelling houses, under the rule that 
a deed will be construed more strong- 
ly against the grantor in doubtful 
cases, the question will be resolved 
in favor of the company. South, etc., 
R.7 Co, vi Mann, 108 -Va.557,, 62) SB 


354, 

{c] Changing channel of stream.— 
(1) A grant of such additional land, 
adjoining the right of way strip, as 
may be necessary for the slopes of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 211] 


create a condition precedent, the performance of 
which is essential before the railroad company can 
claim title or assert any rights under the deed;® or 
whether they create a condition subsequent, a breach 
of which renders the company’s right or title, which 
has already vested, subject to forfeiture, at the elec- 
tion of the grantor;!° or whether they create mere- 
ly a covenant or limitation, a breach of which does 
not invalidate the deed but merely entitles the gran-: 
Where the language used in the 
deed is ambiguous and may import a condition sub- 
sequent or a covenant, it will be construed to be the 
latter in preference to the former.1? 


tor to damages.'! 


In deed poll. An agreement on 


cuts and fills and for changing the 
channels of streams, is for the benefit 
of the company to be operative only 
if necessary for the construction and 
protection of its roadbed, and imposes 
no contractual obligation upon the 
company to change the channel of a 
stream merely for the benefit of the 
grantor. Mullens v. Virginian R. Co., 
105 W. Va. 469, 143 SE 158. (2) 
Rights in adjoining land generally 
see supra § 206. 

9. Littlejohn v. Chicago, etc. R. 
Co., 219 Ill. 584, 76 NE 840; Bright 
v. Louisville, etc., R. Co., 87 SW 870, 
27 KyL 1052; New York, etc.; R. Co. 
v. Providence, 16 R. I. 746, 19 A 759; 
Sullivan-Sanford Lumber Co. v. 
Reeves, 58 Tex. Civ. A. 488, 125 SW 
96. And see eases passim infra §§ 
212-222. 

fa] TIllustrations.—(1) Where a 
property owner agrees to convey land 
to a railroad company provided it 
shall construct and operate its road 
through a certain village within a 
certain time, the conditions of the 
conveyance are conditions precedent 
and the company cannot contend that 
it is seized of ah estate upon condi- 
tions subsequent. Littlejohn v. Chi- 
cago, etc., R. Co., 219 Ill. 584, 74 NE 
840. (2) Where a city grants to a 
railroad company certain depots and 
bridges’ on condition that it will fill 
in certain land, the filling of the land 
by the railroad company is a condi- 
tion precedent to its right to occupy 
it. New York, etce., R. Co. v. Provi- 
dence, 16 R. I. 746, 19 A 759. 

[b] Compromise agreement as not 
condition precedent.—Where condem- 
nation proceedings are compromised 
by an agreement providing that the 
landowner shall deed the land and 
that the railroad company shall, with- 
in one year, change the channel of a 
certain creek and shall, upon the 
opening of a certain street, erect a 
bridge in a stipulated manner, the 
building of the bridge is not a condi- 
tion precedent to the passing of title 
and the failure to build it at the re- 
quired time does not entitle the gran- 
tor to recover the land but merely 
gives him a right of action for dam- 
ages. Bright v. Louisville, ete, R. 
Co., 87 SW 780, 27 KyL 1052 

by . S.—Buchanan v. St. Louis, 
ie R. Co., 253 Fed. 698, 165 CCA 


Cal.—Behlow v. Southern Pac. R. 
€o., 130 Cal. 16, 62 P 295. 

Ill.—Lyman v. Suburban R. Co., 190 
Tll. 320, 60 NE 515, 52 LRA 645. 

Ind.——Cleveland, etc., R. Co. v. Cross, 
87 Ind. A. 574, 162 NE 253; Polk v. 
Givens, 44 Ind. A. 667, 90 NE 19. 

Iowa.—Monarch Coal Co. v. Phil- 
Lins Coal Co., 178 Iowa 660, 156 NW 
ite 


Ky.—Kenner v. American Contract 
Co., 9 Bush 202. 
La.—Lancaster v. Loyd, 6 La. A. 
755. 
pene v. Harris, 8 Allen 
5 
Y.—Barnes v. Southfield Beach 

R. Roe 202 N. Y. 301, 95 NE 691; Un- 
derhill v. Saratoga, . ete., R. Co., 20 
Barb. 455 

Tenn.—South Memphis Land Co, v. 
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the condition.1* 
the part of the 


Memphis Interurban Co., 135 Tenn. 
353, 186 SW 454. 
Que.—Maison v. Montreal Park, 


etc., R. Co., 19 Que. Super. 484. 

And see cases passim infra this 
section; and §§ 212-222. 

[a] It is condition subsequent, if 
it appears that during the time nec- 
essary for the performance of the 
condition it is not contemplated that 
the company shall be prevented from 
taking possession of the land or de- 
layed in the construction of the road. 
Underhill v. Saratoga, etc., R. Co., 20 
Barb. (N. Y.) 455. 

[b] Building embankment or dam. 
—(1) A grant to a railroad company 
on the condition that it will build and 
maintain a water-tight embankment 
or dam over a certain brook crossing 
the land conveyed as a part of its line 
of road, etc., is a condition subse- 
quent. Underhill v. Saratoga, etc., R. 
Co., 20 Barb: (N..¥.) 455..°(2) But a 
grant of land adjoining a railroad, 
with the water power of a brook up- 
on the land, running along the side 
of the railroad, and the right of mak- 
ing a dam across the brook, and abut- 
ting upon the embankment of the rail- 
road, provided the dam is ‘“‘so built 
as to answer for a street to the rail- 
road,” is not a grant upon a condi- 
tion subsequent, since the company 
is merely granted the right of mak- 
ing the dam in the manner provided 
and is under the obligation to do so. 
Chapin v. Harris, 8 Allen (Mass.) 594. 

Definition of condition pa pepanes 
generally see Deeds § 370 

Ea WJ. Delaware, 
etc., Cos 39 Fed. 60 [ate 153 Fed. 
578, $5 CCA Reet: Lockwood v. Ohio 
River R. Co., 103 Fed. 243, 43 CCA 
202 [certiorari den 180 U. S. 687 mem, 
21 SCt 920 mem, 45 L. ed. 710 mem]. 

Ark.—Bain v. Parker, 77 Ark. 168, 
96 SW 1000. 

Ill.—Springfield, ete. Tract. v. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas1912A 187. 

Mich.—Detroit Union R., ete., Co. 
v. Fort St. Union Depot Co., 128 Mich. 
184, 87 NW 214. 

Tex.—Howe v. Harding, 84 Tex. 74, 
19 SW 363. 

W. Va.—Uhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340 

Eng.—Hastinges Vv. North Eastern 
R. Co., [1898] 2 Ch. 674 [app dism 
[1899] <1 Ch,'16567.. 

[a] Dependent covenants.—A cove- 
nant in an agreement to convey a 
right of way to a railroad company 
to execute and acknowledge a deed 
to the company conveying the land 
in fee simple, béing a dependent 
covenant and the estate or interest 
conveyed by the agreement being lim- 
ited to an incorporeal hereditament, 
the operation of such covenant is nec- 
essarily restricted by the granting 
clause and cannot require the convey- 
ance of a greater estate. Lockwoo1 
v. Ohio River R. Co., 103 Fed. 243, 
43 CCA 202 [certiorari den 180 U. S. 
637 mem, 21 SCt 920 mem, 45 L. ed. 
710 mem]jJ; Uhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SH 340. 

[b] Obligation to use water from 
spring on the grantor’s land and pay 


him therefor by the month, given in! 624 


Re. Co; 
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railroad company as part of the consideration to 
perform certain acts, contained in a deed poll not 
signed by the company, does not constitute a cove- 
nant;!® but where the railroad company aécepts such 
a conveyance, it becomes the mutual contract of the 
parties, and the company must perform the condi- 
tion annexed to the grant constituting its considera- 
tion, although it has not signed the grant.+* 
Discharge of condition by subsequent deed. A 
condition contained in an agreement is discharged 
where a deed covering the same subject matter is 
substituted for the agreement, without mentioning 


consideration of a conveyance of a 
right of way, continues as long as the 
company uses the right of way, al- 
though, it ceases to use the water. 
ne v. Harding, 84 Tex. 74, 19 Sw 

Covenants generally see Covenants 
15°C: J. p 1204 

12. Ark.—Bain v. Parker, 17 Ark. 
168, 90 SW 1000. 

Gal.—Behlow v. Southern Pac. R. 
Co., 1380 Cal. 16, 62 P 295. 

Fla—Silver Springs, ete., R. 
Van Ness, 45 Fla. 559.34 S$ 884. 

Mich.—Waldron v. Toledo, etc., 
Co., 55 Mich. 420, 21 NW 870. 

Minn.—Hamel v. Minneapolis, etc., 
R. Co., 97 Minn. 334, 107 NW 1389. 

Oh.—Monnett v. Columbus, etc., R. 
Coy, £°Oh, (Cir cCL aN. JSh 869. 26uokr 
Gir Ct 469) 

Tenn.-—Oldham y. Southern R. Co., 
2 Tenn. Civ. A. 644. 

{a] Provision, as further consider- 
ation of grant, to place two stations 
at location to be selected by the gran- 
tor, at which all trains must stop, is 
not a condition upon which the estate 
is granted, and is not available to de- 
feat the estate created by the grant, 
but is merely a personal covenant on 
the part of the grantee. Behlow v. 
Set at Pac. R. Co., 130 Cal. 16, 62 

13. Plimpton v. New York, etc., R. 
Co., 221 Mass. 548, 109 NE 732; Childs 
v. Boston, etc., R. Co., 213 Mass. 91, 
99 NE 957, 48 LRANS 378. 

14. Plimpton v. New York, etc., 
221 Mass. 548, 109 NE 732; 
Baird v. Erie R. Co., 72 Misc. 162, 129 
NYS 329 [aff 148 App. Div. 452, 132 
NYS 971 (aff 210 N/ Y. 225, 104 NE - 


Co. Vv. 
R. 


614)]; Carnegie Realty Co. v. Caro- 
lina, ete., R. Co., 1386 Tenn. 300, 189 
SW 371. 

15. Ozark, etc., R. Co. v. Ferguson, 


92 Ark. 254, 122 SW 624. 

{a] Tllustration.—Where plaintiff 
agreed to donate to a construction 
company five hundred dollars, giving 
a note therefor, to secure the con- 
struction of a railroad within a stated 
time on condition that the road 
should not be transferred to the S. 
Railroad within two years, and later 
the time for the construction was 
extended on consideration that the 
road should not pass into the hands 
of the S. Road within three years and 
six months, and thereafter plaintiff 
executed to a trustee a donation deed 
of a right of way over his lands, and 
subsequently gave an option deed to 
the railroad agreeing to convey to it 
a right of way on which the railroad 
was already located, and also depot 
ground, yard room, etc., the purchase 
price being the five hundred dollars 
represented by plaintiff’s note and the 
further sum of two hundred dollars 
per acre for land taken for yard room, 
the new agreement took up the sub- 
ject matter of the prior agreements, 
and, no mention being made of the 
condition attached to the original con- 
tract regarding. the note, and its re- 
fundment if the road passed into the 
control of the S. Road, such ake 
was discharged. Ozark, ete., R. 

v. Ferguson, 92 Ark. 254, 122 Swi 
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[§ 212] b. Particular Covenants and Conditions‘® 
—(1) In General. Subject to the above rules,t? 
grants may be made, and held binding on the com- 
pany, on a condition subsequent that the company 
shall maintain a spur track or sidetrack on the prem- 
ises;+® or that the railroad company shall stop cer- 
tain trains at a depot on the right of way granted ;?° 
and this condition continues so long as the company 
holds the land and runs such trains,?° and is not 
satisfied by performance merely for a number of 
years.*+ A covenant binding on the company may 
be created by a provision that the grantor and oth- 
ers shall have free passage on the trains of the 
road,*? unless a further condition is annexed that a 
failure to furnish such pass shall work a forfeiture 
of the land, in which case it becomes a condition 
subsequent;?2 or by a provision that it will drill 
wells to supply the grantor’s premises with water,** 
or that the company, a street railroad company, will 
maintain a stop on the grantor’s premises, although 
it does not designate a definite location for the stop.?° 

Parallel track of other company. A covenant has 
been held to be created by a provision that other rail- 


Enforcement of forfeiture see|/Co., 5 Oh. Dec. 


§§ 290-298 
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prevent such enforcement.?® 


(Reprint) 488, 6 Am 
LRec 265; Bettridge v. Great Western 


[§§ 212-213 


roads shall have the right to run a parallel track on 
or along the right of way.?® Under such a covenant, 
such use may be made of the right of way by an- 
other company without compensation;?* and the 
covenant may be enforced at the suit of another 
company, although it was not in existence at the time 
the deed was made,?® and mere lapse of time and 
increase of business of the grantee company will not 
But such provision 
contemplates that the grantee company may acquire 
the right to the exclusive use of all the right of way 
in ease of sufficient growth in its business,*® and 
therefore before another company may enforce its 
right to construct thereon, it must show that there 
is space on the right of way on which to build its 
track.?+ 

[§ 213] (2) Use for Railroad Purposes in Gen- 
eral.*? A grant is made on a condition subsequent, 
which must be complied with, where it provides, ei- 
ther expressly or impliedly, that the land shall 
revert to the grantor, in case the railroad is not con- 
structed,** or in case the land ceases to be used for 
railroad purposes,** or for the particular railroad 


R. Co., 130 Cal. 16, 62 P 295; Hannah 
v. Southern Pac. R. ot 48 Cal. A. 


17. See supra § 211. 

Taylor v. Florida East Coast 
R. Co., 54 Fla. 635, 45 S 574, 127 AmSR 
155, 16 LRANS 307, 14 AnnCas 472; 
Lane v. Pacific, etc., R. Co., 8 Ida. 230, 
67 P 656; Cleveland, etc., R. ‘Co. v. 
Cross, 87 Ind. A. 574, 162 NE 253. 

19. U. S.—Minard v. Delaware, 
etc., R. Co., 139 Fed. 60 [aff 153 Fed. 
578, 82 CCA 586]. 

Fla.—Taylor v. Florida East Coast 
i Bie “a 54 Fla. 635, 45 S 574, 16 LRANS 


30 

ti —Gray Vv. erie ete; a. Co; 

189 Ill. 400, 59 NE 9 
La.—Laneaster v. prey 65a. (AG 
R55: 

Eng.—Burnett v. Great North of 
Scotland R. Co., 10 App. Cas. 147. 

[a] Passenger train.—That a 
train carries milk as well as passen- 
gers does not deprive it of its charac- 
ter aS a passenger train within a pro- 
vision of a deed that passenger trains 


shall stop at a certain station. Gray 
v.. Chicago, etc., R.-Co., 189 Hl: 400; 
59 NE 950. 

{b] Accommodation train.— 


Whether or not a train loses its char- 
acter aS an accommodation train 
within the meaning of such provision 
and becomes a through train by rea- 
son of the fact that it passes several 
stations without stopping before ar- 
riving at its destination is a question 
for the jury. Gray v. Chicago, etc., R. 
Co., 189 Ill. 400, 59 NE 950. 

[c] As covenant and not condition 
subsequent.—A provision in a deed 
conveying a right of way to a rail- 
road company, requiring the grantee 
to erect a station house thereon and to 
stop all passenger trains there which 
stopped at other stations within three 
miles, without a reverter clause per- 
taining thereto, constitutes a cove- 
nant, and not a condition subsequent. 
Minard v. Delaware, ete., R. Co., 153 
Fed. 578, 82 CCA 586 [aff 139 Fed. 


60]. 

[d] Sufficiency of performance.— 
Building a station on the property, 
operating trains, and stopping at the 
station on being flagged, for a period 
of twenty years, shows a compliance 
with a condition to place and operate 
a station on the premises. Lancaster 
v. Loyd. 6 La. A. 755. 

20. Gray v. Chicago, ete., R: Co., 
189 Ill. 400, 59 NE 950. 

21.) »Graye ve..Chicazo,. ete. o.R/iCos 
supra. 

22. Dodge v. Boston, R. Corp., 
154 Mass. 299, 28 13 LRA 
318; Mitchell v. etc aR: 


etc., 
NE 243, 
Cincinnati, 


R= Co-7'3 Grant Err. & App. (Ont.) 58. 

[a] Condition that right of free 
passage should remain as long as the 
land and appurtenances’ described 
should be used as a railroad for rail- 
road purposes is but a limitation on 
the road and does not perpetuate the 
right to the descendants of the gran- 
tor. Dodge v. Boston, etce., R. Corp., 
ae Mass. 299, 28 NE 243, 13 LRA 

[b] Word “family,” as used in a 
condition that the grantor and his 
family shall have free passage over 
the road on the cars of the company, 
means those living in the grantor’s 
house and under his management, and 
does not extend so as to include the 
grantor’s granddaughter or other 
members of the family who do not 
live with him. Dodge v. Boston, etc., 
R. Corp., 154 Mass. 299, 28 NE 243, 
13 LRA 318; Mitchell v. Cincinnati, 
etc., R. Co., 5 Oh. Dec. (Reprint) 488, 
6 AmLRec 265. 

23. Ruddick v. St. Louis, etc. R. 
, 116 Mo. 25, 22 SW 499, 38 AmSR 
570. 

24. Beedy v. Nypano R. Co., 250 
Pa. 51, 95 A 343. 

25. Vandivort v. Pittsburgh, etc., 
R. Co., 249 Pa. 217, 94 A 743. 


26. South, ete., R. Co. v. Highland 
meet ete, R. Co., 117 Ala. 395, 23 S 
27. South, etc., R. Co. v. Highland 


Ave., ete., R. Co., supra. 
28. South, etc, Alabama R. Co. 
v. Highland Ave., etc., R. Co., supra. 


29. South, ete., Alabama R. Co. v. 
Highland Ave., ete., R. Co., supra. 
30. South, etc., Alabama R. Co. v. 


Highland Ave., etc., R. Co., supra. 

Exclusiveness of use generally see 
infra §§ 239, 240. 

31. South, etc., Alabama R. Co. v. 
Highland Ave., ete., R. Co., 117 Ala. 
395; 2375 973. 

32. Enforcement of forfeiture see 
infra §§ 290-298. 

33. Buchanan vy. St. Louis, etc., R. 
Co., 253 Fed. 698, 165 CCA 292; Sea- 
board Air Line R. Co. v. Anniston 
Mfg. Co., 186 Ala. 264, 65 S 187. 

[a] Illustration.—A conveyance of 
a right of way in consideration of one 
dollar, and of the benefits to be de- 
rived by the grantor from the con- 
struction and operation of the rail- 
road to be constructed, creates a con- 
dition subsequent, which is breached 
by the failure to build the railroad. 
Seaboard Air Line R. Co. v. Anniston 
Mfg. Co., 186 Ala. 264, 65 S 187. 

34. Cal.—Behlow v. Southern Pac. 


517, 192 P 304. 

Ga.—Moss Vv. Chappell, “126 Ga. 196, 
54 SE 968. 

Ill.—Bonne v. Clark, 129 Ill. 466, 21 
NE 850, 5 LRA 276. 

Mich.—Dunham vy. Toledo-Detroit 
R. Co., 238 Mich. 596, 214 NW 156. 

Miss.—Mobile, ete., R. Co. v. Kam- 
per, 88 Miss. 817, 41 S 513. 

Mo.—Hannibal, etc., R. Co. v. Fro- 
wein, 163 Mo. 1, 63 SW 500. 

N.' Y¥.—Barnes v. Southfield Beach 
Co., 202 N. Y. 301, 95 NE 691 [reh den 
202 N. Y. 620 mem, 96 NE 1109 mem]. 

Pa.—Erie v. Pennsylvania R. Co., 
246 Pa. 238, 92 A 192. 

Tex.—Broun v. Texas, etc., R. Co.; 
(Civ. A.) ate SW 670; Red River, 

- o. v. Davis, (Civ. A.) 195 
SW 1160; Stevens v. ‘Galveston, etc., 
R. Co., (Civ. A.) 169 SW 644 [rev on 
ee grounds (Commn. A.) 212 SW 


Wash.—Mouat v. Seattle, etc, R. 
Co., 16 Wash. 84, 47 P 233. 

Wis.—Horner v. Chicago, ete., R. 
Co., 38 Wis. 165. 

[a] TIllustrations.—(1) A deed to 


a railroad company in consideration 
of benefits to be derived, and provid- 
ing for a reversion on failure to main- 
tain the road, conveys the fee on con- 
dition subsequent. Broun v. Texas, 
etc., R. Co., (Tex. Civ. A.) 295 SW 670. 
(2) A general warranty deed to a rail- 
road company containing a condition 
that, in case the land shall cease to 
be used for railroad purposes, it shall 
revert to the grantors, their heirs and 
assigns, vests in the company an es- 
tate on a condition subsequent and 
not on a conditional limitation. 
Mouat v. Seattle, etc., R. Co., 16 Wash. 
84, 47 P 233. 

Tb] “For railroad purposes only,” 
as used in such a condition, means any 
railroad purpose, and the grantor can- 
not obtain a cancellation of the con- 
veyance on the ground that it was un- 
derstood that defendant would use the 
land in connection with a main line 
through the town where the land was 
situated and that the company had 
only built a branch. Mobile, etc., R. 
Co. v. Kamper, 88 Miss. 817, 41 § 513. 

{e] Regularity of trains.—A con- 
dition subsequent in a deed to a rail- 
way company that, if the land con- 
veyed is not used for railroad pur- 
poses only, it is to revert to the gran- 
tors, without limiting or defining the 
extent of the use, or the character or 
frequency of trains to be operated 
over it, is not broken by an irregular 
use of the land for railroad purposes, 


For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number. 


§ 213] 


purpose for which it was eranted,?® such as for sta- 
tion purposes,’?* or for a coal road to be operated 
as a public railroad;*" or in case the land is devoted 
But a mere promise to con-. 
struct a railroad and operate cars over the land 
granted is merely a covenant,*® and not a condition 
subsequent ;*° and does not require the company to 


to a different use. $8 


operate the road in perpetuity.*+ 
Construction and operation. 


company.*? 


ranging from daily use to use at in- 
tervals of several months. Behlow v. 
Pere Pace R: Co., 130 Cal? 1'65,.62-P. 

[ad] Not condition subsequent.—A 
conveyance for the erection and main- 
tenance of freight houses, together 
with sidetracks, turnouts, switches, 
and buildings, and for such other gen- 
eral railroad purposes aS may be 
necessary and expedient, conveys an 
absolute title, but not on condition 
subsequent. Noyes v. St. Louis, etc., 
R. Co., (ill.) 21 NE 487. 

[e] ext rule applied to such con- 
dition in release from mortgage.— 
Barnes v. Southfield Beach Co., 202 
N. Y. 301, 95 NE 691 [reh den 202 N. 
Y. 620 mem, 96 NE 1109 mem]. 

[Ede For interurban railway.— 
Where the fact that an interurban 
railroad will pass through a grantor’s 
farm near his home is by common 
knowledge recognized to be of sub- 
stantial value to him and his prop- 
erty, a condition that the right of way 
is to be used for an interurban rail- 
way is enforceable, although the 


grant is without a money considera-, 


tion. Dunham v. Toledo-Detroit R. 
Co., 238 Mich. 596, 214 NW 156. 

35. St. Louis Southwestern R. Co. 
v. Curtis, 113 Ark. 92, 167 SW 489; 
Broun v. Texas, ete.; 'R..Co., (Tex. 
Civ. A.) 295 SW 670. 

[a] Illustration.—A deed of land 
to a railroad for the erection and 
maintenance of a section house there- 
on, providing that, when it should 
cease to be used as such, the title to 
the land should revert to, and vest in, 
the grantor, is not an absolute con- 
veyance, but expresses a condition 
subsequent, upon the happening of 
which the title reverts to. and vests 
in, the grantor. St. Louis South- 
western R. Co. v. Curtis, 113 Ark. 92, 
167 SW 489. 

[b] Compliance held sufficient.—A 
deed conveying land to a railroad 
company for use “for main track, 
side track, switches and depot build- 
ings,” and providing for a reversion 
if the grantee should fail to maintain 
these portions of the railroad “in, 
upon or adjacent to” block forty-two, 
is complied with by keeping the main 
track and sidetrack and offices on the 
jand and by placing a depot across the 
street from block forty-two. Broun 


We Dexas, “ete: R.rCoih (Tex. Civ. A.) 
295 SW 670. 
36. See infra §§ 217,° 218. 


37. Monarch Coal Co. v. Phillips 
Coal Co., 178 Iowa 660, 156 NW 297. 

[a] hus, where a right of way 
for a coal road is deeded with the con- 
dition that it is to be operated as a 
public railroad, or the conveyance to 
be null and void, such provision is 
a condition subsequent. Monarch 
Coal Co. v. Phillips Coal Co., 178 Iowa 


A deed with such a 
condition and reversion clause should in ease of 
doubt be construed in favor of the grantee railroad 
It is a continuing obligation which ecan- 
not be satisfied by the operation of the road on the 
land conveyed for a limited period only.*’ 
does not require that the company shall at once use 
all parts of the land conveyed;** and the company 
is entitled to possession of the entire strip so long as 
any part of it is used for railroad purposes,*® ex- 
cept where the condition provides for the reverter 
of such portions as are not so used;*® nor does it 
require that the road shall be built over the entire 
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charter route of the grantee.4? 
be fulfilled by the use of the land for railroad pur- 
poses by a successor of the railroad company.*® 
Period of nonuse. 
a breach of such a condition,*® and if the reverter 
clause does not purport to specify the period of non- 
use necessary to a breach of the condition it will be 
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The condition may 


A temporary nonuser is not 


construed to mean a reasonable period of time.®° 


But | erence 


660, 156 NW 297. 

38. Carr v. Miller, 
181 NW 557. 

[a] Conveyance “for terminal and 
railway purposes and tses” does not 
of itself limit the estate conveyed or 
operate as an implied reversion in 
case the lands conveyed are devoted 
to a different use. Carr yv. Miller, 105 
Nebr. 623, 181 NW 557. 

39. Palmer v. Los Angeles, etc., R. 
Cond 55a lA van 5AOl s2039 Pet O23 Schel- 
ler v. Tacoma R., etc., Co., 108 Wash. 
348, 184 P 344, 7 ALR 810. 

40. Palmer v. Los Angeles, etc., R. 
Cos) b55Call Ave 51199203 Py On: 

41. Scheller v. Tacoma R., etc., Co., 
108 Wash. 348, #84 P 344, 7 ALR 810. 

[a] Operation for twenty-five 
years is a substantial compliance with 
such a covenant. Scheller v. Tacoma 
R., ete., Co., 108 Wash. 348, 184 P 344, 

ete., 


7 ALR 810. 

42. Broun v. Texas, Re Cos, 
(Tex. Civ. A.) 295 SW 670 

43. Taylor v. Florida East Coast 
R. Co., 54 Fla. 635, 45 S 574, 127 AmSR 
155, 16 LRANS 307, 14 AnnCas 472; 


105 Nebr. 623, 


Lyman vy. Suburban R. Co., 190 Ill. 
320, 60 NE 515, 2 LRA 645; Stevens 
vi Galveston, ete, R:) Co.,- (Tex. Civ. 


A.) 169 SW 644 [rev on other grounds 
(Commn. A.) 212 SW 639]. 

44. Graham v. St. Louis, ete., R. 
ag 69 Ark. 562, 65 SW 1048, 66 SW 


[a] TYustration.—Where, in pro- 
curing the right of way for a road, 
depot grounds, etc., a railroad compa- 
ny purchased such right in a larger 
tract of land than it had immediate 
use for “to have and to hold. . 
so long as said lands are used for the 
purposes of a railroad, and no longer,”’ 
it did not lose its right to the land 
by permitting the grantor to use so 
much as the company was not using 
until the company should need it. 
Graham vs St. Louis; ‘ete., R. Co., 69 
Ark. 562, 65 SW 1048, 66 SW 344. 

45. Ritter v. Thompson, 102 Ark. 
442, 144 SW 910. 

46. Hannah v. Southern Pac. R. 
Co.;.48 Cal. A. 517, 192° P 304. 

[a] Thus a deed to a development 
company, conveying ‘the’ grantor’s 
right, title, and interest in a one-hun- 
dred-foot strip of land, “and to its 
successors and assigns, for the pur- 
pose of a railroad and the uses inci- 
dental thereto,’’ with a proviso that, 
if any land shall not be continuously 
used for railroa’d purposes, the por- 
tions not used shall be excepted from 
the grant and revert to the grantor, 
conveys title, and not merely an ease- 
ment, the proviso constituting a con- 
dition subsequent. Hannah v. South- 
ern Pac. R. Co., 48 Cal. A. 517, 518, 192 
P 304 

R.-Co.; 


47. Morrill v. Wabash, etc., 


If it purports to specify the period, and leaves blank 
the space intended for the designation of the length 
of such period, the reverter clause as a condition sub- 
sequent is void,°! although it may still be considered 
for the purpose of determining the purpose of the — 


Effect of disposal of adjacent property by grantor. 
Where a conveyance with such a condition subse- 
quent is made in consideration of benefits to be real- 
ized, the railroad company takes an indefeasible ti- 
tle if, after improvements have been made, the com- _ 
pany purchases the grantor’s adjacent property,°? 
or it is sold by the owner to another.*+ 


96 Mo. 174, 9 SW 657. 

48. Jones y. Southern R. Co., 285 
Fed. 19 (Georgia). 

Successors or grantees of parties to 
grant generally see infra §§ 223, 224. 

49. Hickox v. Chicago, etc., R. Co., 
78 Mich’. 615, 44 NW 143, 94 Mich. 237, 
53 NW 1105; Mouat v. Seattle, ete, R. 
Con 16 Wash. 84, 47 P 233. 

50. Robertson v. Bertha Mineral 
Co., 128 Va. 93, 104 SE 832. 

51. Robertson vy. Bertha Mineral 
Co., supra. 

[a] Reason for rule.—‘‘This re- 
verter clause is void as such because 
it fails to show that the minds of the 
parties ever met upon the question 
as to the time for which non-user 
could continue before operating to 
extinguish the right. If the phrase 
“for the space of ————”’ had been 
omitted, we could, under familiar 
rules of construction, hold that the 
parties contemplated a reasonable 
time, and the further question would 
then arise as to what would be such 
reasonable time. The deed, however, 
shows that the parties did not intend 
to leave the matter to construction, 
and further shows that they did not 
agree upon the time themselves. The 
result is to eliminate the effect to the 
reverter clause as an express condi- 
tion subsequent. This, however, does 
not mean that we may not or should 
not look to its language, along with 
the other provision in the deed, in 
determining the purpose of the con- 
veyance.” Robertson v. Bertha Min- 
eral Co., 128 Va. 93, 103, 104 SE 832. 

52. Robertson v. Bertha Mineral 
Co., supra. 

53. Broun v. Texas, ete., R. Co, 
(Tex. Civ. A.) 295 SW 670. ; 

[a] Reason for rule.—‘The gran- 
tors and their heirs having sold their 
remaining interest in block 42 and 
the other property, they were no long- 
er interested in a further compliance 
with the conditions in the deed, and 
the grantee in the deed, the railroad 

. . took and held an indefeasible 
title to the land conveyed. The con- 
sideration to the grantors was the 
enhancement in value of their prop- 
erty. The condition in the deed that 
appellee should maintain the portions 
of the railroad mentioned should be 
construed to mean until the grantors 
had realized their expected benefits 
from the enhanced value of their said 
property by reason of the location and 
maintenance of said portions of said 
railroad. This they received in full 
when they sold said property.’ Broun 
v:i Texas; :etc,.R»iCo., (Texe Cive tA) 
295 SW 670, 675. 

54 Stevens v. Galveston, etc, R. 
Co., (Tex. Commn. A.) 212 SW 639 
[rev (Civ. A.) 169 SW 644]. 

[a] Illustration.—Deeds by trus- 
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[§ 214] (3) Time for Construction of Road.*® 
In aceordance with the general rules,®® provision in 
a grant of a right of way that the road or a certain 
portion thereof shall be construeted and operated 
within a certain time, as construed from the lan- 
condition preced- 
ent,°*, or a condition subsequent,°® or a mere cov- 
A substantial compliance with such a con- 
If the condition is 
the commencement of work on the road, the construe- 
tion and operation of any part of the road will sat- 
but if the condition is the 
construction of the road across the premises within 


euage employed, may be either a 


enant.°® 
dition ordinarily is sufficient.®° 


isfy the condition ;°% 


tees to a railroad on condition that the 
premises shall be used exclusively 
for railroad: purposes, and that after 
they shall, cease to be used for such 
purposes’ )they shall revert to the 
grantors or their ‘‘successors,” nam- 
ing a small consideration, the real 
consideration being expected enhance- 
ment in the value of the grantors’ ad- 
joining property, convey a fee upon 
condition subsequent, and not upon 
limitation, and the railroad takes an 
indefeasible title after the grantors’ 
sale of; the adjoining land. Stevens 
. Galveston, ete, R. Co.,. (Tex. 
Gommn, A.) 212 SW 639 [rev (Civ. A.) 
69 SW 644]. 

55. Enforcement of forfeiture see 
infra §§ 290-298. 


56. See supra § 211. 

57. Peterson v. Atlantic, etc., R. 
‘Co., .120 Ga. 967, 48 SE 372; Adams 
vi. Guyandotte. Valley R. Co., :64 W. 


Vi. 181, 61 SE 341 

[a] Tiustrations.—(1) Where the 
grant contains a provision that in con- 
sideration of a certain sum paid the 
grantor will give the company the ex- 
elusive privilege to build a railroad 
over lands owned by the grantor, pro- 
yidea the railroad is built to the land 
by a certain date, the right of way 
is dependent upon the building of a 
railroad to the lan'd by the time named 
in the deed, and on a failure so to do 
the right to locate a right of way is 
tost: Peterson v. Atlantic, ete., R. 
Co., 120 Ga. 967, 48 SE 372. Q) A 
Stipulation in a contract between a 
‘railroad company and landowners, 
providing that the company shall have 
certain rights respecting the land in 
consideration of the construction of 
its .railroad, that the company will 
eause the railroad to be commenced 
within one year and completed and in 
‘operation opposite the lands of the 
parties by a time fixed, an'd that it is 
understood that, if the railroad is not 
-ecompleted and in operation by that 
time,. the contract shall be no longer 
Pinding, states a condition precedent 
of which the time of performance is 
an essential part. Adams v. Guyan- 
dotte Valley R. Co., 64 W. Va. 181, 61 
SE 341. ; 

fa]. “Opposite” grantor’s lands.— 
The term “opposite,” in a stipulation 
in a contract between a railroad com- 
pany and landowners that the com- 
pany will cause its railroad to be con- 
structed within one year and in op- 
eration “opposite” lands of the par- 
ties by a time fixed, must be liberally 
and reasonably construed so as to 
carry into effect the general intent ex- 
pressed in the contract, and means a 
place or places from which the land 
can be reached for development of its 
resources, economically and conven- 
iently, considering the topography of 
the land and all material circumstanc- 
es, and completion of the road to a 
point ten miles distant from the place 
from which this can be done is not a 
compliance with the stipulation, al- 
though it is possible to build a 
branch road to the land from that 
point. Adams v. Guyanidotte Valley 
R. Co., 64 W. Va. 181, 61 SH 341. 

58. U.S.—Bryan v. Bliss-Cook Oak 
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condition.®? 


lection.®? 


Co., 178 Fed. 217, 101 CCA 577 [app 
dism 223 U. S. 705 mem, 706 mem, 32 
SCt 517 mem, 518 mem, 56 L. ed. 621 
mem, 622 mem]; Rannels v. Rowe, 
145 Fed. 296, 74 CCA 3876 [certiorari 
ey U. S. 51 2S uSCtsZb7, wo2mle, 

Ill.—Springfield, etc., Tract. Co. v. 
Warrick, 249° ia bl: 470, 94 NE 933, Ann 
Cas1912A 187. 

Ind.—Polk v. Givens, 44 Ind. A. 667, 
90 ae ant); 

Y.—Barnes v. Southfield Beach 
Gey “903 N. Y.°301, 95 NE 691 [reh den 
202 N. Y. 620 mem, 96 NE 1109 mem]; 
Nicoll v. New York, ete wHRACo,, 12 N. 
Y. 121 [aff 12 Barb. 460 (rev 1 Code 
Rep 89)]. 

Or.—Oregon R., etc., Co. v. MeDon- 
ald, 58 Or. 228, 112 P 413, 32 LRANS 
117 [writ of error dism 233 U. S. 665, 
34 SCt 772, 58 L. ed. 1145]. 

Wash.—Reichenbach v. Washington 
pert Line R. Co., 10 Wash:-357,-38 P 
1126. 

[a] Conditions held subsequent: 
(1) That the railroad company will 
construct its line over the premises 
within two years. Oregon R., ete., Co. 
v.. McDonald, 58 Or. 228, 112 P 413, 32 
LRANS 117 [writ of error dism 233 
U. S. 665, 34 SCt 772,58) L.-ed. 11/45). 
(2) That the company shall construct 
its railroad within the time prescribed 
by the act of incorporation. Nicoll 
v. New York, etc., R. Co., 12 N. Y. 121 
[aff 12 Barb. 460 (rev 1 CodeRep 89)]. 
(3) That the company shall construct 
a certain length of road within a given 
time, and on its failure to do so, that 
the granted estate shall revert to the 
grantor. Schlesinger v. Kansas City, 
ete., R. Co., 152 U. S. 444, 14 SCt 647, 
38 L. ed. 507. (4) That, if the grantee 
shall fail to construct and continu- 
ously operate the proposed railroad 
as to one track within two years be- 
tween two points on its line, then the 
land granted shall revert back to the 
grantors without repayment of the 
consideration. Springfield, ete., Tract. 
Co. v. Warrick, 249 Ill. 470, 94 NE 933, 
AnnCasl1912A 187. 

[b] Condition of release from 
mortgage.—Where, after a railroad 
has acquired title to a right of way 
through certain mortgaged premises, 
it obtains from the mortgagee a re- 
lease of so much of the mortgaged 
land as is included in its right of way, 
and the release provides that the 
property is released for railroad pur- 
poses only, and that, if a railroad is 
not constructed and in operation over 
the released land by June 15, 1901, the 
railroad shall be again subject to the 
lien of the mortgage, such provision 
is a condition subsequent, and not a 
covenant to build the railroad, so 
that, on the railroad’s default, the 
release terminates, and the land again 
becomes subject to the mortgage with- 
out reéntry or any action on the part 
of the mortgagee. Barnes v. South- 
field Beach Co., 202 N. Y. 301, 95 NE 
691 [reh den 202 N. Y. 620 mem, 96 NE 


1109 mem]. 

59. Bain v. Parker, 77 Ark. 168, 
90 SW 1000; Krueger. v. St. Louis, 
ete., R. Co., 185 Mo. 227, 84 SW 898. 


[a] Tllustrations.—(1) A grant on 
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a specified time, a completion of about one half of 
the grading is not a substantial compliance with the 
Where the performance of the condi- 
tion is dependent upon the grantor’s selection of the 
route, the time specified does not begin to run against 
the company until the grantor has made such se- 


Where no time stipulated. Where, in case of such 
condition, no time for construction of the road or 
appropriation of the land is specified, there is an 
implied obligation on the part of the company to 
construet it within a reasonable time,°* what is such 
a reasonable time being largely a. question of fact, 


condition that the construction of 
the road be fully completed and the 
road be in operation in or before the 
year 1900 is a covenant and nota al 
dition. Krueger vy. St. Louis, ete., R. 
Co., 185 Mo. 227, 84 SW 898 (2) A 
deed in consideration of the building 
of a railroad to be completed by a cer- 
tain time does not impose as a condi- 
tion subsequent to the grant that the 
railroad shall be completed by the 
date named, but merely imports a 
covenant by the grantee to complete 
the road by the date specified. Bain v. 
Parker, 77 Ark. 168, 90 SW 1000. 

60. Lester v. Georgia, etc., R. Co., 
90 Ga. 802,17 SE 113; Thomas v. Blue 
Ridge, ete., R. Co., 144 N. C..729, 57 
SH 523. 

61. Lester v. Georgia, etc., R. Co., 
90 Ga. 802, 17 SE 113. 


62. Thomas v. Blue Ridge, etc., R. 
ee No C.5729, 57 S523. 


Waldron v. Toledo, etc., R. Co., 
55 Mich. 420, 21 NW 870. 

64. Ala.—Seaboard Air Line R. Co. 
v. Anniston Mfg. Co., 186 Ala. 264, 
65 S 187. 

Cal.—Bell v. Southern Pac. R. Co., 
144 Cal. 560, 77 P 1124. 

Ky.—Pollock v. Maysville, ete., R. 
re 103 Ky. 84, 44 SW 359, 19 KyL 

C.—May v. Atlantic Coast Line 
R. ace 151 N. C. 388, 66 SE’ 310. 

Or. —-Southern Pac. Co. v. Erickson, 
103 Or. 311, 204 P 942. 

Pa.—Erie v. Pennsylvania R. Co., 
246 Pa. 238, 92 A 192. 

{a] Thus, where the grant pro- 
vides that the right of way shall re- 
vert if the company ceases to use it as 
a railroad, but specifies no time with- 
in which the road is to be constructed, 
there is an implied obligation on the 
part of the grantee to construct the 
road within a reasonable time. Pol- 
lock v. Maysville, etc., R. Co., 103 Ky. 
84, 44 SW-359, 19 KyL 1717. 

{[b] Reasonable speed.—Where, be- 
sides great physical obstacles hin- 
dering the construction of a road, the 
company is also affected by a financial 
panic which was unforeseen at the 
time the contract for the right of 
way was made, the fact that two and 
one-half years is expended in building 
about five miles of road, the construc- 
tion of which required a large expen- 
diture, is not so unreasonable as to 
constitute a breach of a covenant to 
construct the line with reasonable 
speed. Bell v. Southern Pac. R. Co., 
144 Cal. 560, 77 P 1124. 

[ej] “At any time.”—Where a city 
passes a resolution which is subse- 
quently recited in a deed, and gives 
to a railroad company the right to 
appropriate “at any time’ so much 
of certain land as is necessary for its 
corporate uses, the phrase quoted 
means “within a reasonable time,” 
as determined by the circumstances of 
the particular case. Hrie v. Pennsyl- 
vania R. Co., 246 Pa. 238, 92 A 192. 

{d] Bond, to convey.— Where a 
bond to convey a right of way to a 
railroad company on its completing a 
line between certain points contains 
no stipulation as to the time within 
which the road shall be constructed, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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under all the facts and cireumstances of the par- 
ticular case;°° except that, where the deed is made 
in reference to a statute or ordinance which sets a 
time limit, that time will prima facie be the rea- 
sonable time implied by law to comply with the con- 


dition.®® 
Limitation of exclusiveness. 


nies.°§ 


[§ 215] (4) Mode of Construction in General.®® 
Subject to the general rules,’° a railroad company 


the law imports into the contract a 
stipulation that it shall be construct- 
ed within a reasonable time. South- 
ern Pac. Co. v. Erickson, 103 Or. 311, 
204 P 942. 

[e] Loss by delay in locating.—(1) 
A grant to a railroad company of a 
right of way through a farm for a 
road then in contemplation, the com- 
pany to take no benefit from and in- 
eur no obligation unless the road 
should be located on the land, must be 
construed as not obligating it to lo- 
cate its track over the land and as 
stipulating that the grant is to be 
void unless the road is located with- 
in a reasonable’ time, and so, aft- 
er a delay of nearly twenty-one years 
while the grantor is in continuous 
and uninterrupted possession, an en- 
try and location cannot be made, the 
Brant being only an executory con- 
tract which the company might exe- 
cute and make definite by a location, 
and even if the deed is for a valua- 
ble consideration,, and for definite 
boundaries, the company will be 
barred by the adverse and exclusive 
possession for more ‘than’ twenty 
years under a statute forbidding ac- 
tions for possession of land held ad- 
versely for twenty years. May v. 
Atlantic Coast Line R. Co., 151 N. C. 
338, 66 SE 310. (2) Loss or forfei- 
ture for breach of condition of private 
grant generally see infra § 289. 

65. Seaboard Air Line R. Co. v. 
Anniston Mfg. Co., 186 Ala. 264, 65 
S$ 187; Southern Pac. Co. v. Erickson, 
103 Or. 311, 204 P 942; Erie v. Penn- 
Sylvania R. Co., 246 Pa. 238, 92 A 192. 

[a] Delay held not unreasonable. 
—Where a bond to convey a right of 
way to a railroad, when it completes 
the construction of a railroad between 
certain points, stipulates no time 
within which the road shall be con- 
structed, the fact that the road is not 
completed for six years does not indi- 
cate an unreasonable delay. Southern 
Pac. Co. v. Erickson, 103 Or. 311, 204 


*P 942. 
Seaboard Air Line R. Co. v. An- 
niston Mfg. Co., 186 Ala. 264, 65 S 187. 

67. Virginia, etc., R. Co. v. Crow, 
108 Tenn. 17, 64 SW 485. 

68. Virginia, etc., R. Co. v. Crow, 
supra. 

Exclusiveness of possession and use 
@enerally see infra §§ 239, 240. 

69. Enforcement of forfeiture see 
infra §§ 290-298. 

70. See supra § 211. 

71.. Miller v. Lake Shore, etc., R. 
Co., 88 Oh. St. 499, 103 NE 374; Termi- 
nal Coal Co. v. Pennsylvania R. Co., 
291 Pa. 103, 189 A 612; Jones v. Pitts- 
burg, etc., R. Co., 11 Pa. Super. 202. 

[a] Interference with buildings.— 
A conveyance of land to a company 
for the purpose of constructing a rail- 
road upon it, “provided the same does 
not interfere with buildings on said 
land,” will be so construed as to pre- 
vent the construction of the road so 
near to the buildings as to endanger 
their safety or destroy their useful- 
ness. Rathbone v. Tioga Nav. Co., 2 


_ A provision in a deed 
conveying a right of way in general terms, that this 
right of way shall be exelusive for a fixed period, 
does not limit the railroad company’s right to enter 
to such period,®’? but only limits the exclusiveness 
of the right for that period, after which the gran- 

- tor may grant other rights of way to other compa- 
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is bound by a covenant or condition, in the grant to 
it, in respect of the mode of constructing and main- 
taining its roadbed,*! such as that it shall be so con- 


to interfere with the landowner’s 


water power,’” or irrigation ditches;7* or so as to 


permit the building of a dam by the landowner,** 


and to protect its own roadway from injury from 
such dain,‘° with a corresponding duty on the land- 
owner to use every reasonable precaution to prevent 
injury to the railroad.’® 
bound by a covenant or condition that. it construct 
and maintain in a proper condition necessary cul-. 
verts, drains, and ditches to carry off surplus wa- 


So, also, the company is 


ter, and drain*’ or otherwise benefit the adjoining 


Watts & S. (Pa.) 74. 

72.” Unangests’* Appi, 55) (Pane128y 
Hutchinson v. Chicago, etc., R. Co., 
Wis. 582. 

73. Taylor v. White River Valley 
R.:Co., 29 SD. 12, 135 NW 758, 27 8. 
D. 528, 132 NW 152. 

[a] hus a contract binding a rail- 
road company obtaining a convey- 
ance of a railroad right of way, to pro- 
tect the grantor’s irrigation ditches, 
compels the construction and mainte- 
nance of an adequate system of ditch- 
es across the right of way so as not 
to interfere with the proper irriga-, 
tion of the vendor’s premises. Taylor 
Va NVARICEN ELCs M Ete POO. a Ot osto ls iekay 
135 NW 758, 27 S. D. 528, 132 NW de 

74. Hastern Oregon Land Co. 
Deschutes R. Co., 246 Fed. 400, 158 
CCA 464 [rev 213 Fed. 897, certiorari 
den 245 U. S. 672 mem, 38 SCt 192 
mem, 62 L. ed. 540 mem, and app dism 
248 U. S. 5384 mem, 39 SCt 18 mem, 63 
L. ed. 407 mem]. 

75. Eastern Oregon Land Co. v. 
Deschutes R. Co., supra. 

{a] As to after-acquired land.—A 
railroad agreeing to protect its road- 
way from injury from a dam in con- 
sideration of a right of way is bound 
to perform the same duties respecting 
lands above the dam subsequently ac- 
quired by the landowner. Eastern Or- 
egon Land Co. v. Deschutes R. Co., 246 
Fed. 400, 158 CCA 464 [rev 213 Fed. 
897, certiorari den 245 U. S. 672 mem, 
38 SCt 192 mem, 62 L. ed. 540 mem, 
and app dism 248 U. S. 534 mem, 39 
SCt 18 mem, 63 L. ed. 407 mem]. 

76. Eastern Oregon Land Co. v. 
Deschutes R. Co., supra. 

[a] Thus, under an agreement 
that a railroad company might build 
its road across certain land -at such 
a height as to permit the landowner 
to build a dam on condition that the 
company would protect its own road- 
way by riprapping or building a re- 
taining wall, it is the landowner’s 
implied duty in building the dam to 
use every reasonable precaution by 
the construction of a spillway or oth- 
er engineering device to carry off 
flood waters. PBastern Oregon Land 
Co. v. Deschutes R. Co., 246 Fed. 400, 
158 CCA 464 [rev 213 Fed. 897, cer- 
tiorari den 245 U. S. 672 mem, 38 SCt 
192 mem, 62 L. ed. 540 mem, and app 
dism 248 U. S. 534 mem, 39 SCt 18 
mem, 63 L. ed. 407 mem]. 

77. Ark.—St. Louis, etce., re Ps Vv. 
Hardie, 87 Ark. 475, 113 SW 38 

Ky.—Chicago, etc., RavCow v. Re 
184 Ky. 529, 212 SW 115. 

Md.—Oursler v. Baltimore, ete., R. 
Co., 60 Md. 358. 

Oh.—Ma‘dden vy. Cincinnati, ete., R. 
Co., 36 Oh. St. 46. 

s. ea amond v. Port Royal, etce., 
RCO Lae SEC; 

Tex.—- Texas, ee. R. Co. v. Sutor, 
56 Tex. 496. 

Wash.—Mills v. Seattle, etc., R. Co., 
10 Wash. 520, 39 P 246. 

See Gteat North, etc., R. Co. v. Fife, 
82 L. T. Rep. N. S. 425 (holding, how- 
ever, that the obligation to preserve 


land;78 or that it construct a levee.7® 
in compliance with such condition or covenant, thé 


But where, 


the drainage is not of unlimited dura- 
tion, but is subject to the limitation 
prescribed by the Railway Clauses 
[Scotland] Act [1845] § 65). 

[a] Tllustration.—A provision that 
all drains shall be so bridged or pro- 
tected by culverts that the flow of 
water shall not be impeded requires 
the company to maintain its bridges 
or culverts so that the natural flow of 
water is not obstructed. St. tit 
etc., R. Co. v. Hardie, 87 Ark. 475, 11 
SW 31. 

[b] Sufficiency of culvert or drain. 
—(1) A culvert or drain is duly pro- 
vided by any structure or ditch that 
fairly accomplishes the purpose: of 
drainage, although it is not an arched 
waterway of masonry. Oursler v. 
Baltimore, etc.,.R. Co., 60 Md. 358. 
(2) A contract to construct ditches 
places upon the company only liabil- 
ity for its failure to perform the con- 
tract, and not for the consequences of 


the grantor’ s failure to lead tiles into 


the ditches as he had a right to do 
under the contract. Chicago, ete., R. 
Co. v. Stahr, 184 Ky. 529, 212 SW 115. 

Right of drainage cf roadbed to ad- 
joining land generally see supra § 206. 

78. 
Mass. 263, 96 NE 676. 

[a] Reservation of future canal 
easement.— Where, as part of a con- 
tract for a railroad right of way,, the 
railroad company agrees with. the 
grantor, his heirs and assigns, on pay- 
ment of thirty ‘dollars, and on notice 
to the railroad company at a proper 
season of the year, and on the gran- 
tor drawing down the water in the 
pond so as to permit of work being 
done, to construct a canal across its 
right of way for the benefit of the 
grantor’s remaining property, such 
agreement is not an existing right of 
easement brought into existence by 
the covenant, but is a mere right i 
the creation of an easement. in t 
future, in case the grantor, his heirs 
or assigns, give the notice, pay the 
money, and perform the acts required 
of them within a reasonable timé. 
Whitney v. Cheshire R. Co., 210 Mass. 
263, 96 NE 676. 

79. St. Louis, etc. R. Co. v. ‘San- 
ders, 91 Ark. 153, 121 SW 387. 

{a] Construction of contract.— 
Where the owner of land conveys a 
railroad right of way across it for a 
nominal consideration, and the rail- 
road’s assistant right of way agent 
and assistant engineer agree in a sep- 
arate paper executed at the same time, 
that the railroad company will con- 
struct a sufficient levee at the cross- 
ing of a creek on the land described 
fully to protect the field of the gran- 
tor, such agreement should be con- 
strued in connection with the deed, 
and, when so construed, constitutes 
an enforceable contract by which the 
railroad company, in consideration of 
the right of way, contracts to con- 
struct the levee. St. Louis, ete., R. 
oS v. Sanders, 91 Ark. 153, 121 SW 

[b] Authority 


or ratification.— 


Whitney v. Cheshire R. Co., 210° 
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company has constructed its roadbed so as to drain 
the land to the best advantage, it cannot afterward 
be compelled to change its roadbed because natural 
changes have made the drainage insufficient.S° A 
covenant to make a culvert or pass under the railroad 
for the grantor’s benefit does not justify the com- 
pany in digging a ditch on the adjoming land of 
the grantor to drain the passway.®+ 

Diversion of watercourse. Where the diversion of 
a watercourse is expressly authorized by the terms 
of the deed of a right of way, the company is not 
liable for the consequential damages resulting there- 
from unless the work is done negligently or unnec- 

-essarily.6* But such authority does not give the 
company a right to flood the grantor’s land with the 
waters of streams which before did not touch it;*? 
and if the company has the right to pring such 
streams on the grantor’s land, it must prepare a prop- 
er channel.®* 

Retaining wall. <A covenant that, in case the rail- 
road company makes excavations upon the grantor’s 
land, interfering with the natural support of its 
surface, it is to construct retaining walls to prevent 
its slopes from encroaching on the grantor’s prop- 
erty contemplates a protective construction neces- 
sary to prevent resulting damage,*® and it is not 
intended that the wall is to be erected after the con- 
struction of the slope.®® 

Bridges.§* Where a contract with the landowner 
gives the railroad company a right to construct a 
bridge over the owner’s land for use in connection 
with its road, such right implies the right to use all 
proper means to make the bridge an adequate one 
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for the purpose intended,** including the construc- 
tion of piers and abutments, 8® and the right to 
change such piers;°° and where the contract author- 
izes the company to use as much of the land as may 
be necessarily occupied by the piers, it also gives it 
the right to do so in respect of ete which are 
but terminal piers of the bridge.? 

[§ 216] (5) Location and earn of Road.°? 
A railroad company is bound by a covenant or con- 
dition in a deed that in consideration of a grant of 
certain land it will locate, construct, and operate its 
road over or through the land conveyed,®* along a 
contemplated or specified line or route.°* If there 
is any doubt as to the meaning of the terms employed 
in the grant as to the location of the right of way, 
it should be solved in favor of the grantee, partic- 
ularly where the probabilities of the case favor such 
a conclusion.°® Where the grant provides that the 
right of way shall be located by the chief engineer 
of the state, the boundary, as designated by him or by. 
his assistant under his authority or direction, is bind- 
ing on the grantor and his privies,®* particularly 
where considerable time has been allowed to elapse 
after such location has been made.® 

Sufficiency of compliance; aides of location. A 
substantial compliance with such a covenant or con- 
dition is generally sufficient.°® It is not required 
that the road shall be maintained on the land in per- 
petuity,! but its maintenance thereon for a long. 
period of years is a compliance with the contract,” 
and its removal to a new location after such time is 
not a breach thereof.® 

{§ 217] (6) Location and Maintenance of Station 


Where a railroad’s assistant right of 
way agent and division engineer con- 
tract to construct a levee in consid- 
eration of a conveyance of a right 
of way, letters written by the rail- 
roaqd’s assistant engineer to the land- 
owner in his lifetime, in which the 
engineer promises on the railroad 
company’s behalf to repair or rebuil'd 
the levee which had been constructed, 
are admissible to show authority of 
the railroad company’s original rep- 
resentatives to make the contract, or 
to show ratification thereof. St. 
Louis, etc., R. Co. v. Sanders, 91 Ark. 
153, 121 SW 387. 

80. Harrelson v. Kansas City, etc., 
R. Co., 151. Mo. 482, 52 SW 368. 

fa] One who contracts with rail- 
road company to construct its em- 
bankment and trestles on his land 
in a certain way, his purpose being to 
provide a way for leading off the nat- 
ural waters of a branch, cannot after- 
ward invoke the powers of an equity 
court to compel the company to re- 
move the obstruction caused by the 
embankment and trestles constructed 
according to the contract, even though 
the natural elements have wrought 
such a change in the conditions as to 
cause the waters to overflow his lands. 
Harrelson v. Kansas City, ete., R. Co., 
151 Mo. 482, 52 SW 368. 

Sl. Hills v. Boston) ete; Ry Col, +18 
INSEL. 179: 

ge" 6St. Louis; etc: Re Co. ve sWals 
brink. 47 Ark. 330, 1 SW 545; Oursler 
v. Baltimore, etc., R. Co., 60 Md. 358. 

Incidental right of drainage of right 
of way see supra § 206. 

83. St. Louis, etc., R. Co. v. Harris, 
47 Ark. 340, 1 SW 609; St. Louis, ete., 
R. Co. v. Ussery, (Ark.) 1 SW 873. 


$42. St. Louis, ‘ete:; Rt ‘Cot ve Har= 
ris, 47 Ark. 340, 1 SW 609. 
85. Gumaer’d Lead, etc., Co. v. Erie 


R. Co., 92 N. J. Li. 216, 104 A 134. 


86. Gumaerd Lead, etc., Co. v. Erie 
R. €o., supra. 
87. Rights and duties with refer- 


ence to bridges generally see infra $3] 
342, 350. 

88. Terminal Coal Co. v. Pennsyl- 
vania R. ‘Co., 291 Pa. 103; 139-A 612. 

89. Terminal Coal Co. v. Pennsyl- 
vania R. Co., supra. 

90. Terminal Coal Co. v. Pennsyl- 
vania R. Co., supra. 

91. Terminal Coal Co. v. Pennsyl- 
vania R. Co., supra. 

92. Contracts as to location in gen- 
eral see supra §§ 144-149. 

93. Polk v. Givens, 44 Ind. A. 667, 
90 NE 19; Moseley v. Chicago, ete., R. 
Co., 57 Nebr. 636, 78 NW 293; East 
Tee etc., R. Co. v. Garrett, 52 Tex. 


[a] As contract.—A deed, in con- 
sideration of one dollar and the ‘“fur- 
ther consideration that the said com- 
pany will locate its railroad over my 
lands situated in Marion county, is a 
contract that the grantor has con- 
veyed the right of way and that the 
company will construct its road over 
it. East Line, etc., R. Co. v. Garrett, 
52 Tex. 133. See Epworth Assembly 
v. Ludington, etc., R. Co., 236 Mich. 
565, 211 NW 99 (holding deed in- 
sufficient as an undertaking on the 
part of the grantee to operate a rail- 
road). 

Enforcement of forfeiture see infra 
§§ 290-298. 

94. Iowa.—Crosbie vy: Chicago, ete., 
R. Co., 62 Iowa 189, 17 NW 581. 

Mo.—Jasper County El. R. Co. v. 
Curtis, 154 Mo. 10, 55 SW 222. 

INES Y¥.—Fairchild v. City, ete., Con- 
tract Co., 153 App. Div. Pte 138 NYS 
1de. 

Oh.—Chapman v. Mad River, ete:, R. 
Cor, 6G2OhS Shwe 

S. C.—Groce v. Greenville, etc., R. 
Colt94 SiC. 19:9) VSR SBIES est 

Tenn.—Knoxville, ete, R. Co. v. 
Beeler, 90 Tenn. 548, 18 SW 391. 

Wash.—Hansen v. Polson Logging 
Co., 8 Washt 597. tA 2 eA 9 

[a] Compliance held insufficient.— 
No right of way can be claimed under 


such deed by a corporation running- 
an independent line and in a different - 
direction. Crosbie v. Chicago, etc., R. 
Co., 62 Iowa 189, 17 NW 581. 

[b] Along survey.—Where a right 


‘of way has been granted along a line. 


to be located approximately along a 
certain survey, the railroad cannot 
change its line so as not reasona- 
bly to approximate the location re- 
ferred to in the grant. Groce vy. 
Greenville, etc., R. Co., 94 S. C. 199, 
78 SE 888. 

Location of way or land conveyed 
generally see supra § 191. . 

95. Kirby v. Wabash, etc., R. Co., 
109 Tl. 412. 

96. Kirby v. Wabash, etc., R. Co., 
supra. 

97. Dougherty v. Western, etc., R. 
Co, 53: Ga. 1304. 

98. Dougherty v. Western, etc., R. 
Co., supra 

99. Union Pace. R. Co: Vv. Cooks198 
Fed. 281, 39 CCA 86. 

1 Bryan v. Louisville, ete., R. Co., . 
244 Fed. 650, 157 CCA 98 [writ of error 
dism and certiorari den 246 U. S. 651 
mem, 88 SCt 334 mem, 62-L. ed. 921. 
mem]. 

As to stations see infra §§ 217, 218. 

2. Bryan v. Louisville, etce., R. Co., 
244 Wed. 650, 157 CCA 98 [writ of er- 
ror dism and certiorari den 246 U.S. 
651 mem, 38 SCt 334 mem, 62 L. ed. 921 
mem] (forty years). 

3. Bryan v. Louisville, etc., R. Co., 
supra (forty years). But see Chap- 
man v. Mad River, etc., R. Co., 6 Oh. 
St. 119 (holding that, ‘Where a rail- 
road company receives a donation of 
land in consideration of its placing 
its road in a specified place, and al- 
lowing the donor certain advantages 
and privileges in connection there- 
with, it will not be allowed to change 
the line of its road or to do by in- 
direction the equivalent thereto with- 
out compensating the donor). 

As to stations see infra § 218. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 217] 


or Terminit—(a) In General. 


does not render it void per se.1° 


4. Location of station in absence 
of covenant or condition see supra §§ 
140-143. 

5. See supra § 211. 

6. St. Louis, ete., R. Co. v. Berry; 
86 Ark. 309, 110 SW 1049. 

[a] Provision held not too indefi- 
nite.—A deed, reciting that the con- 
sideration for a grant of a right of 
way is, among other things, ‘fa depot 
on the lan‘d,” is not too indefinite in its 
designation of the location and the 
kind of depot to be built to render 
the stipulation unenforceable. St. 
Louis, ete., R. Co. v. Berry, 86 Ark. 
309, 110 SW 1049. 


7. U.S.—Minard v. Delaware, etc., 
Re Co., 153 Med: 578, 82 CCA 586) [att 
139 Fed. 60]. 


Ga.—Georgia Southern R. Co. v. 
Reeves, 64 Ga. 492. 

Ill. Fuller v. Illinois Cent. R. Co., 
164 Ill. A. 284. 

Ky.—Louisville, ete., R. Co. v. Bas- 
kett, 104 SW 695, 31 KyL 1035. 

Md.—Whalen v. Baltimore, ete., R. 
Co., 108 Md. 11, 69 A 390, 129 AmSR 
423, 17 LRANS 130. 

Tenn.—Ramsey v. Edgefield, 
he ©o., of Denn. Ch 7170) 

Va.—Shreve v. Norfolk, etc., R. Co., 
109 Va. 706, 64 SE 972, 23 LRANS 771. 

[a] Tllustrations.—(1) A deed to 
two railway companies for one dollar 
in cash and 
erect, maintain, and operate thereon a 
passenger depot,” creates a covenant, 
and not a condition subsequent. Car- 
negie Realty Co. v. Carolina, ete., R. 
Co., 136 Tenn. 300, 305, 189 SW 371. 
(2) A provision in a deed that it is 
made “in consideration of the said 

. Company agreeing to erect and 

maintain a depot on the land con- 
veyed’ is not a condition subsequent, 
entitling the grantor to recover the 
land on a failure of the company to 
erect such depot, but is only a cove- 
nant or agreement. Shreve v. Nor- 
folk, ete., R. Co., 
SE 972, 53 LRANS 771. (3) A pro- 
vision ‘that the deed is executed in 
consideration of the railway compa+ 
ny’s agreement to establish and main- 
tain a station on the strip conveyed, 


etc., 


anid for such consideration the gran-. 


tors “hereby sell . . to have and 
o hold to be used in connec- 
tion with said railway and for no 
other purpose,” constitutes a covenant 


_on the part of the railroad company 


* to construct and maintain its station 


on the’ strip conveyed. Louisville, 

etc., R. Co. v. Baskett, (Ky.) 121 Sw 

957. 
[b] Necessity of stipulation.—A 


deed in order to impose the obligation 


upon the grantee railroad company to’ 


maintain a station on the land con- 
veyed must contain a stipulation to 
that effect which constitutes .a per- 
sonal covenant or a condition subse- 


‘ quent. Fuller v. Illinois Cent. R. Co., 
- 164 Ill. A. 284. 
8 Maxwell v. Mississippi Valley 


Co., 95 Miss. 466, 48°S 610; Oldham 
v. Southern R. Go. 2 Tenn. Civ. A. 


Subject to the gen- 
eral rules,® a provision in a conveyance of land to a 
railroad company that the company shall locate, con- 
struet, and maintain a station or depot on the land 
conveyed, either as the whole or as a ‘part of the 
consideration therefor, unless it is too indefinite to 
be enforceable,® is, according to the intention of the 
parties, binding on the company as a covenant,’ as 
a condition precedent,® or as a condition subsequent, 
where it appears from the terms of the condition 
that it was intended by the parties that, if the land 
‘was not used for station purposes, it should revert to 
the grantor;® and the failure of such a covenant or 
eondition to specify the length of time it is to run 
Where under statu- 
tory authority a railroad has come into the control 
of the state, and it accepts lots as a donation for the 


“with the obligation to’ 


109, Va. 706, T0%, 64 
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[al Tllustration.—Where a deed 
recites a consideration of one ‘dollar 
and benefits to the grantors from 
the construction of a road through 
their lands; another deed recites that, 
in consideration of public convenience 
from the construction of a road to a 
particular town as surveyed through 
the grantors’ lands and the estab- 
lishment and maintenance of a depot 
on land conveyed and on the road’s 
completion, cértain land is granted; 
and a third deed recites as consid- 
eration one dollar and benefits to ac- 
erue through its construction and 
establishment and maintenance of a 
depot, followed by the granting clause, 
the first deed imposes no condition 
precedent, but the other two do, name- 
ly, the establishment and mainte- 
nance of a depot. Maxwell v. Missis- 
eippt Valley Co., 95 Miss. 466, 48 S 
i 


[b] Deed for railway purposes will 
not require the maintenance of a de- 
pot as a condition precedent to the 
use of the lands of the railway com- 
pany. Oldham v. Southern R. Co., 
2-TDenn.) Civ. A644" 

9. U. S.—Minar‘d v. Delaware, etc., 
R. Co., 139 Fed. 60 [aff 153 Fed. 578, 
82 CCA 586]. 


Ill.—Booth vy. Cleveland, etc, R. 
Coy 156 TA 75... 2 
Ind.—Cleveland, etc., R. Co. v. Co- 


burn, 91 Ind. 557; Cleveland, ete., R. 
ce. v. Cross, 87 Ind. A. 574, 162 NE 
53s 

Iowa.—Close v. Burlington, etc., R. 
Co., 64 Iowa 149, 19 NW 886. 

Ky.—Louisville, etc., R. Co. v. Bas- 
kett, 104 SW 695, 31 KyL 1035. 
oe .—Laneaster vy. Loyd, 6 La. A. 
v0 

Mich.—Blanchara v. Detroit, 
R. Co., 31 Mich. 42, 18 AmR 142. f 

Minn:—Hamel v. Minneapolis, etce., 
R. Co., 97 Minn. 334, 107 NW. 139. 

Miss.—Yazoo, ete., R. Co. v. Lake- 
aad Tract, (‘Co:, 100) Miss=281,, 56 S 

oO 


{a] Provisions held conditions 
subsequent.—(1) Conveyance of right 
of way in consideration of the main- 
tenance of a depot on land adjoining. 
Cleveland, ete., R. Co. v. Coburn, 91 
Ind. 557. (2) A grant in considera- 
tion of one dollar “and the permanent 
location of a depot on grounds con- 


etc., 


veyed.’ Close v. Burlington, ete., R. 
Co., 64 Iowa 149,'152, 19 NW 886. 
[b] Not conditional estate.—A 


deed to a railroad company in consid- 
eration of its agreement to maintain 
a station thereon, and providing that 
it shall be used only 
with the railroad and its business 
does not create an estate on condition 
that a station shall be erected and 
maintained, and a failure to do so does 
not work a forfeiture where the prop- 
erty is used by the railroad company 
in its business and for no other pur- 
pose. Louisville, etc., R. Co. v. Bas- 
kett, 104 SW 695, 31 KyL 1035. 

[c] Such condition “for railroad 


Mosel; (Tex. Civ. A.) 195 SW 621; 


in connection, 


[51 C.J.] 553 


purpose of erecting depots and turnouts thereon, the 
state does not obligate itself thereby to fix on such 
lots as a terminus,'! although if the lots are not used 
for the purpose designated a reconveyance thereof 
may be enforeed.?? 

At particular place.+% 
agree to a covenant or condition to erect and per- 
petually to maintain a depot at a particular place 
on the land,!* unless the interests of the publie de- 
mand its removal,'!® and the grantor may burden 
the land with such a covenant for the benefit of other 
land in the vicinity, whether owned by him or not.?® 
Accordingly a covenant requiring the company to 
erect and maintain a depot at a particular place on 
the land conveyed in consideration of a grant of a 
right of way is a valid covenant for a breach of 
which the company will be lable in damages,’ ex- 


A railroad company may 


depot purposes” is broken by the vse 
of a building upon the premises for 
the storage of unclaimed freight and 
some valueless records. Booth y. 
Cleveland, ete., R. Co., 156 11]. A, 75. 

{d] Buildings on adjoining lots.— 
Where one conveys the railroad right 
of way and two lots adjoining it, in 
consideration of the location of a de- 
pot and the building of section houses 
on the two lots upon the express con- 
dition that, in case the depot or sec- 
tion. houses or both of them are re- 
moved from the land, the same is to 
revert to the grantor, and thereafter 
the railroad company moves the depot 
building off the lot upon which it was 
built leaving the section houses on 
the other lot, the removal of the depot 
operates as a breach of the condition 
subsequent as to the lot upon which 
it was built, but not as to the other 
lot. Yazoo, ete. R. Co. v. Lakeview 
Tract. Co., 100 Miss. 281, 56 S 393.- 

10. Harper v. Virginian R. Co., 76 
W. Va, 788, 86 SE 919. 


11. Taylor v. Whitney, 5 Ill. 61. 

12. Taylor v. Whitney, supra. 

13. Contract to this effect as con- 
Pon. to public policy see .Contracts 

14. 


Mosel v. San Antonio, ete, R. 
Co., (Tex. Civ. A.) 177 SW 1048. 

Contracts as to location or mainte- 
ee of stations generally see supra 

15. Texas, ete., R. Co. v. Marshall, 
136 Us Ss 3os,0L0 Sct 846, 34 L. ed. 385; 
Mosel sv. San ‘Antonio, ete:,; RR.» Co.; 
(Tex. Civ: A.) 177 SW 1048. 

[a] When public interest requires 
removal of railway depot, it may be 
removed notwithstanding a covenant 
with private individuals not to ‘re- 
move it. San Antonio, ete., R. moe 

y- 
ler v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 87 SW 238 [rev on other 
grounds 99 Tex. 491, 91 SW 1 

16. Atlanta, ete, R. Co. v. Thom- 
as, 60 Fla. 412, 53S 510; San Antonio, 


eS 1a eo v. Mosel, (Tex. ‘Civ. A.) 194 
tate Mp0 serve “interest of all par- . 


ties.-—A covenant to locate the sta- 
tion at a stated point, “that the inter- 
est of all parties may be best sub- 
served,” is not inconsistent with the 
separate interests of the obligees, but 
comports with the existence of dis- 
tinct rights to sue for redress of in- 
juries resulting proximately from a 
breach of the covenant as the inter- 
ests of the obligees under the contract 
may appear. Atlanta, ete., R. Co. v. 
Thomas, 60 Fla. 412, 53 S 510. 

17. Reidsville, ete.,“R. Co. v. Bax- 
ter, 12 Ga. A., 357, 79 SE 187; Louis- 
ville, ete., R. Co. v. Moore, 106 Ina. 
600, 5 NE 413; Louisville, ete., R. Co 
v. Sumner, 106 Ind. 55, 5 NE 404, 55 
AmR 719; Lexington, etc., R. Co. Vv. 
Moore, 140 Ky. 514, 181 SW 257. 

[a] Thus a grantor of land for 
railroad purposes may sue for dam- 
ages for the erection by the railroad 
of depots at places on the land other 
than the places designated in the 


’ 


‘ 


p14, 131 SW 257, 
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cept that it is invalid as being contrary to public 
policy where performance thereof will render it 
impossible for the company to discharge its duties 
to the public,t® as where the provision also prohibits 
the company from erecting other depots within pre- 


seribed limits.?9 


[§ 218] (b) Performance of Covenant or Condi- 
A substantial compliance with a covenant 
or condition requiring the location and maintenance 
of a station or depot on the premises is generally 
In the absence of a provision for main- 
tenance in perpetuity, or during a specified period, 
such a covenant or condition does not obligate the 
company to maintain a station, on the land or at 
the place specified, indefinitely or forever,’ but the 
covenant or condition is presumed to be made sub- 
ject to the exigencies of the company’s further de- 
velopment and needs and the interests of the pub- 


tion.?° 


sufficient.?+ 


deed, and the rights of the parties are 
not affected by the rights of the pub- 
lic. Lexington, ete., R. Co. v. Moore, 
140 Ky. 514, 131 SW 257. 

{b] Obstruction of view.—A deed 
gonveying for railroad purposes a 
vacant lot, which gave to the grantor 
an unobstructed view from his resi- 


dence down a street, to a river, which 


stipulates for the location of depots 
which, if so located, do not destroy 
the view, excludes the erection of de- 
pots at other places so as to obstruct 
the view; and, on the railroad con- 
structing depots at other places and 
thereby obstructing the view, the 
rantor may sue for damages. Lex- 
Ington, etc., R. Co. v. Moore, 140 Ky. 
614, 1381 SW 257. 

Damages for breach of covenant or 
condition generally see infra § 229. 

18. Reidsville, etc, R. Co. v. Bax- 
ter, 718 (Gal A..357,, 79 SE! 187. 

19. St. Joseph, ete., R. Co. v. Ry- 
an, 11 Kan. 602, 15 AmR 357; Lex- 
ington, ete., R. Co. v. Moore, 140 Ky. 
See generally Con- 
tracts § 381: 

fa] Condition not invalid.—A deed 
of land for railroad purposes, which 
permits the erection of depots thereon 
at places designated, is not contrary 
© public policy, although construed 
i prohibit the erection of depots at 
Other places on the land a few feet 
from the designated places. Lexing- 

n, ete., R. Co. v. Moore, 140 Ky. 514, 

31 SW 257. 

20. Enforcement cf forfeiture see 
infra §§ 290-298. 

21. Iowa.—Jenkins v. Burlington, 
ete., R. Co., 29 Iowa 255. 

Miss.— Vicksburg, GUC. Rs COnn Vs 
Ragsdale, 54 Miss. 200 

N. C.—Bridgers v. Beaman, 159 N. 
G38 521, 75 SE 798. 

Oh.—Pittsburg, etc., R. Co. v. Rose, 
24 Oh. St. 219. 

Ont Geauvenn v. Great Western 

Co., 3 Ont. 412 [rev 25 Grant Ch. 
81: Schliehauf v. Canada Southern 
R. Co., 28 Grant Ch. 236. 

fa] Station held sufficient.—A con- 
Aten “that the said company shall 
make Chillicothe a station”. is com- 
plied with by making Chillicothe a 


station, although the depot is located 


one quarter of. a mile from the town 
plat. Jenkins v. Burlington, etc. R. 
Co., 29 Iowa 255. 

(b] “On” certain limits.—The lo- 
eation of a depot at a point within 
three hundred feet of the northern 
boundary of a town, one hundred feet 
of its eastern boundary, and one thou- 
sand four hundred fifty feet from its 
southern boundar at. the nearest 
p@int, is not a location “‘on” the south- 
ern limits of the town within the 
terms of a deed delivered in escrow 
and. conveying land in consideration 
of such location. Bridgers v. Beaman, 
159 N. C. 521, 75 SE 798. 

{c]. In Texas, under Rey. St. (1895) 
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the station.?° 


removal, 


abandoning it.?° 


arts 4492, 4493, 4519, 4521, a railroad 
company, under a conveyance in con- 
sideration of the establishment of a 
depot and sidetracks, upon the prop- 
erty deeded is required not only to 
maintain a depot building, but to keep 
an agent there, and the grantor is en- 
titled to recover damages for its fail- 
ure so to do, although the operation 
of the station is unprofitable. Gulf, 
ete., R. Co. v. Martin, 38 Tex. Civ. A. 
379, 86 SW 25. 

92. Texas, ete... Ra Cot vi.Scott, 77 
Fed. ..726,,, 23 CCA: (424° 037 “LRA 94: 
Whalen v. Baltimore, ete., R. Co., 112 
Md. 187, 76-A 166; Oldham v. South- 
ern R. Co., 2 Tenn. Civ. A. 644. And 
see cases infra note 24. 

[a] Word “maintain,” as used in 
such a covenant, does not require the 
railroad company to continue the sta- 
tion permanently. Whalen v. Balti- 
soe) etc.,, R. Co., 112 Md. 187, 76 A 


23. Texas, etc., R. Co. v. Scott, 77 
Fed. 726, 731, 23 CCA 424, 37 LRA 94: 
Whalen v. Baltimore, ete., Rs Coz, 112 
Md. 187, 76 A 166; Harper Vv. Virgin- 
ian R. Co., 76 W. Va. .788, 86 SE 919. 

“It must be that such an agreement 
is made subject to the general exigen- 
cies of business, the public interests, 
and to the change, modification, and 
growth of transportation routes, as 
these may affect the requirements of 
the railway company’s’ business.” 
Texas, etc., R. Co. v. Scott, supra. 

[a] Building and operation of de- 
pot for short time will not amount to 
a full performance of the grantee’s 
covenant so long as the rights of the 
public to be served by the company 
have not intervened, and continuance 
thereof has not become unjustly bur- 
densome and ineguitable to the rail- 
road Bat Aa Harper v. Virginian 
RMACost lO ws Vaz 788, 86 SE 919. 

24. Johnson v. Louisville, ete., R. 
Co., 226 Ky. 397, 11 SW (2d) 96; Lou- 
isville, etc., R. Co. v. Johnson, 207 Ky. 
813, 270 Sw 58. 

[a] Evidence held sufficient to 
show that public necessity did not 
require reconstruction of depot on ter- 
mination of federal control. Johnson 
v. Louisville, ete., R. Co., 226 Ky. 397, 
11 SW (2d) 96 

25. Johnson v. Louisville, ete., R. 
Co., supra. é 

26. U. S.—Texas, ete pe RebColmEN: 
et ae 136 U.S. 393, 10 SCt 846, 34 
L. ed. 385; Texas, etc., ’R. Co. v. Scott, 
77 Fed. 726, 23. CCA 424, 37 LRA 94 
(thirty-six years). 

Ind.—Jeffersonville, ete., R. Co. v. 
Barbour, 89 Ind. 375; Cleveland. ete., 
R. Co. v. Cross, 87 Ind. A. 574, 162 NE 
253 (seventy years); Sheets v. Van- 
dalia R. Co., 74 Ind. A. 597, 127 NE 609 
(sixty-five years). 

Ky.— Louisville, ete., R. Co. v. fohn- 
son. 207 Ky. 813, 270 SW 58. - 

Md.—Whalen v. Baltimore, etc., R. 
Co., 112 Md. 187, 76 A 166 (fifty-nine 


ie, 
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lic,?* and the railroad company may abandon the 
station or depot when, by reason of changing condi- 
tions of traffic and public interests, it is no longer re- 
quired,?4 regardless of the enhanced value of the 
adjoining land of the owner, by the continuance of 
Accordingly, if it is maintained for 
a number of years and until the company’s interest 
and publie convenience require its abandonment or 
it is a substantial compliance with the 
covenant or condition,?® and is sufficient to discharge 
the company from further liability thereunder ;?7 
‘and this rule apples notwithstanding the covenant 
or condition provides for the “permanent” establish- 
ment of the depot, ete.,7° 
ficiently complied with by the establishment of the 
depot, with no intention at the time of removing or 


such a provision being suf- 


But this does not mean that a rail- 


road may arbitrarily refuse to establish or maintain 


years); Maryland, ete, R. Co. v. Sil- 
ver, 110 Ma. 510; 73 A 297 

on —Mosel v. San Antonio, ete., R. 

» (Civ. A.) 177 SW 1048. 

Sie —Jessup v. Grand Trunk R. Co., 
7 Ont. A. 128 [rev 28 Grant Ch. 583]. 

[a] Tllustration.—Where a rail- 
road company which has acquired 
land, agreeing to maintain a station 
thereon, maintains a station there for 
seventeen years, and the grantor con- 
structs a warehouse, and for two 
years or more before the removal of 
the agent the warehouse has heen 
used merely for storage purposes, the 
railroad is justified in no longer keep- 
ing an agent at the place, and an as- 
signee of the grantor could not recoy- 
er damages based on a hypothetical 
loss of rents on the warehouse. Mary- 
Jand, etc., R. Co. v. Silver, 110 Md. 510, 


[b] Compliance held insufficient.— 
A covenant by a railroad company to 
maintain perpetually a depot on land 
acquired is not performed by mainte- 
nance of a depot for eight years un- 
less public interest demands a remov- 
al of the depot. Mosel v. San Antonio, 
RES Ri Co. (hex? Civ Alyy 177 SW 

27. Burke v. Sandy Valley, etc., R. 
Co., 217 Ky. 799, 290 SW 675; Whalen 
v. Baltimore, ete., R. Co., 112 Md. 187, 
76 A 166; Maryland, ete, R. Co. v. 
Silver, 110 Md. 510, 73 A 297. And see 
cases supra note 26. 

[a] Railroad’s vendor cannot re- 
cover damages for the removal of a 
depot for public convenience after it 
has been maintained for twelve years. 


Burke v. Sandy Valley, etc., R. Co., 
217 Ky. 799, 290 SW 675. 
28. Texas, etc., R. Co. Marshall, 


136 U.'S. 393, 10 sct 846, yi L. ed. 385. 

fa] Thus ()a covenant or condi- 
tion permanently to establish its ter- 
minus, machine shops, ete., at a cer- 
tain point is sufficiently complied with 
where the company has established 
and kept a depot and offices, and set in 
operation machine shops, etec., at such 
point for a number of years until the 
interest of the railroad company and 
of the public demand a removal of 
some or all of these subjects to Bem 
other place. Texas, etc, R. 
Marshall, 136 U. S. 393, 10 SCt 846, 34 
L. ed. 385. (2) If such a contract is 
to be interpreted as one forever to 
maintain a terminus and shops at that 
place without regard to the conven- 
ience of the public, it would be a con- 
tract that could not be enforced in 
equity, the remedy of the grantor for 
the breach, if there is a breach, being 

at law. Texas, ete., R. Co. v. Mar- 
shall, supra. 

29. Texas, etc., R. Co. v. Marshall, 
supra. 

[a] Word “permanent,” as so used, 
is to be construed with reference to 
the subiect matter of the contract and 
is complied with by the establishment 
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a station at any place, when it has obligated itself 
so to do,®° and it is not a sufficient compliance that 
the company has used the land for other railroad pur- 


poses as its business requires. 
Character of station. 


with the terms of the grant.°? 


ing, 


of the terminus and the offices and 
shops contracted for with no intention 
at the time of removing or abandon- 
ing them. Texas, etc., R. Co. v. Mar- 
shall, 136 U. S. 398, 10 SCt 846, 34 L. 
ed. 385. 

°30. Maryland, etc., R. Co. v. Silver, 
110 Md. 510, 73 A 297. 

81. Louisville, etc., R. Co. v. Bas- 
kett, 104 SW 695, 31 KyL 1035. 

[a] Thus a dééd of a strip of land 
to a railroad company, in considera- 
tion of the establishment and mainte- 
nance of a station thereon, and pro- 
viding that the ‘land should be used 
only in connection with the railroad, 
shows on its face that its intent was 
that the railroad company should es- 
tablish and maintain a station, and 
that mere use by the railroad as its 
business required was not that con- 
templated thereby. Louisville, etc., 
ahost v. Baskett, 104 SW 695, 31 KyL 

g2. Ark.—Arkansas Cent. R. Co. 
vy. Smith, 71 Ark. 189, 71 SW 947. 

Ky.—Ecton v. Lexington, CtCar ee 
Co.. 59 SW 864, 22 KyL 1133. 

Minn.—Hamel v. Minneapolis, etc., 
R. Co., 97 Minn. 334, 107 NW 139. 

Pa.—-Caldwell v. East Broad Top R., 

gee Co., 169 Pa. 99, 82 A 85. 
Tex.—Mosel v. San Antonio, etc., R. 
Co., (Civ. A.) 177 SW 1048. 

Eng.—Hood v. North Hastern R. Co., 
L. R. 5 Ch. 525 [aff L. R. 8 Eq. 666]. 

[a] Stations held insufficient.—(1) 
A condition in a deed of a right of way 
reciting that ‘‘for and in consideration 
of a depot at Spring Hill,” etc., is not 
fulfilled by merely building a side- 
track and stopping trains for the re- 
ception of passengers and freight, no 
building or platform being erected. 
Arkansas Cent. R. Co. v. Smith, 71 
Ark. 189, 71 SW 947. (2) The erection 
of a small building called a “depot” 
for temporary purposes until the 
grantee could build a _ permanent 
structure is not a compliance with 
such a condition, and where neither 
the grantee nor the company which 
purchased its, property and franchises 
has ever erected a permanent struc- 
ture, the purchaser must respond in 
damages for the breach thereof. Ec- 
ton v. Lexington, etc., R. Co., 59 SW 
864, 22 KyL 1133. (3) A covenant to 
maintain passenger and freight depots 
is not performed by maintaining a 
freight depot only. Mosel v. San An- 
tonio, etc., R. Co., (Tex. Civ. A.) 177 
Sw 1048. 

[b] A first-class station within the 
meaning of a covenant by a railroad 
company, 
piece of land purchased for a first- 
class station, does not require that 
the company shall erect a larger sta- 
tion than had been used for many 


years, and which had not been object-| 


ed to,-and at which the passengers 
were not numerous, but it does re- 


The character of the sta- 
tion to be located and maintained under such a ¢ove- 
nant or condition, including the stopping of trains 
thereat, is to be determined by the needs of those who 
use it, and of the public, as construed in connection 
In the absence of 
any stipulation as to size and character of the build- 
ordinarily such a station or depot only is re- 
quired as is suitable and adequate for the reasonable 
requirements of the normal passenger and freight 
business in that place;** and as this in effect means 
a good and substantial station or depot,** the legal 
effect of such a covenant or condition is not changed 
by the insertion of the words “good and substantial” 
before the word “depot,’?> or by the modification 
of the deed before execution to provide for a pas- 


that it will use a certain) 
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senger as well as a freight depotee: -"s 
Time for construction.*” 
no time for the construction of the depot, it will be 


Where the contract fis 


concluded that the parties intended that it should 


quire that the company shall stop at 
such station as many trains as 
stopped at other stations hetween the 
termini of the road, excepting mail, 
express, and special ee Hood v. 
North Fastern R. Co., L. R. 5 Ch. 525 
[aff L. R. 8 Eq. 666]. 

[c] “Station purposes.’—Where a 
right of way is conveyed by the own- 
er of a farm with a strip of land for 
‘station purposes,’’ such term refers 
to a regularly operated railroad sta- 
tion at which business may be con- 
ducted by the railroad company as at 
its other stations. Hamel v. Minne- 
apolis, etc., R. Co., 97 Minn. 334, 107 
NW 1389. 

[d] Freight car placed on a side- 
track, and at which freight is received 
and cars stopped when flagged, is not 
a “depot,” within a stipulation in a 
deed that, in consideration of the 
grant of a right of way, the company 
will put a ‘depot on the land,” as the 
word ‘depot’ in the stipulation is in- 
tended to mean a permanent structure 
to be used as a receptable for freight 
and passengers, and to be of a kind in 
keeping with its other depots. St. 
Louis, ete., R. Co. v. Berry, 86 Ark. 
309, 110 SW 1049. 

33. Louisville, etc., R. Co. v. John- 
son, 207 Ky. 813, 270 SW 58; Elkhorn, 


etc., R. Co. v. Dingus, 187 Ky. 812, 220 
SW 1047; Ecton v. Lexington, etce., 
R. Co., 59 SW 864, 22 KyL 1133; Cald- 


well v. East Broad Top R., etc., Co., 
169 Pa. 99, 32 A 85. 

[a] Like other stations.—A condi- 
tion for the erection of a station, the 
character of which is not specified, is 
complied with by the erection of a 
board shed without the placing of an 
agent there, where it is in structure 
and management like most of the sta- 
tions on the road. Caldwell v. East 
roe TOP sh cCtC.,.(©O., G97 Pa cI9 se, 


34. Louisville, etc., R. Co. Letch- 
er County Coal, etce., Co., 195 Ney. 297, 
243 SW 45. 

35. Louisville, etc., R. Co. v. Letch- 
er County Coal, etc., Co., supra. 

[a] Thus, where a railroad agent, 
negotiating for a right of way on 
which the company would construct 
a depot, submitted to the owners a 
form of telegram submitting an offer 
to the railroad company, the insertion 
by the owners in the telegram of the 
words “good and substantial’ before 
the word ‘depot’ did not change its 
legal effect, since a contract to con- 
struct a depot requires the construc- 
tion of one that would be suitable 
and adequate. Louisville, ete, R. 
Co. v. Letcher County Coal, etc., Co., 
195 Ky. 297, 243 SW 45. 

S6r louisville, sete: © Ri Co; v- 
Letcher County Coal, ete., Co., supra. 
. [a] Thus an-agreement by a rail- 
road company to erect on-.land con- 


be erected within a reasonable time after the opera- 
tion of trains began over the road.*® 

Extension of terminus. 
land for depot purposes, not to use the premises for 
any other purposes, is not violated by extending the 
road beyond the point of its terminus as it existed 
when the deed was given.*® 

[§ 219] (7) Private Crossings, Fences, and Cat- 
tle Guards*°—(a) In General. 
company accepts a conveyance,*! and occupies a 
right of way granted therein, it is bound, in the ab- 
sence of any right to cross the land save under ‘the 
conveyance,*? by a covenant or condition imposed, 
by the conveyance, in definite terms,** that it will 
erect and maintain a fence along its roadway upon 
the premises conveyed,** or construct and maintain 


A condition in a deed of 


Where a railroad 


veyed to it.a “good and substantial” 
depot means a depot suitable to take 
care of both passenger and. freight 


business, so that the modification of - 


the deed to the right of way before 
its execution by the owners so as to 
provide for a passenger as well aS 4 
freight depot was proper, although 
the agent who submitted the deed 
to the owners on behalf of the rail- 
road had no authority to consent to 
such modification. Louisville, ete, 
R. Co. v. Letcher County Coal, ete., 
Co., 195 Ky. 297, 243 SW ‘45: 

37. Time for construction of road 
generally see supra § 214. 

38. Elkhorn. ete., R. Co. v. Dingus, 
187 Ky 812, 220 SW 1047. 

39. Southard v. New Jersey Cent. 
Rix Go, 2 6 Nand andthe 
ie Construction and maintenance 
of: 

Fences and cattle Suaacs generally » 

see infra §§ 423-430 
Private or farm crossings generally 

see infra §§ 411-422. 

41. Pittsburgh, ete), R. Co. v. wil- 
son, 34 Ind. A. 324, 72 "NE 666. 

[a] Evidence held sufficient to 
show acceptance of conveyance with 
covenant to erect and maintain a 
farm crossing. Pittsburgh, etc.,. B, 
eo v. Wilson, 34 Ind. A. 324, 72 NE, 

Acceptance of Sony e poee general- 
ly see supra § 186 

42. -Pittsburgh,  etc.,' R.-"-Co-: 
Kearns, 58 Ind. A. 694, 108 NE 873. 

43. Linthicum v. Washington, ete, 
Blectric R. Co, 124 Ma. 263, '92 A 


{a] Terms held sufficiently def- 
inite.-—Where the covenant specifies 
the grade for the crossing and thé 
approaches, it is sufficiently definite, 
although it does not provide whethei 
the crossing shall be at, under, oi 
above grade. Linthicum Vv. Washing: 
ton, etc., Electric R. Co., 124 Md. 263. 
92 A 917. 

44. Louisville, ete, R. Co. 
Moore, 106 Ind. 600, 5 NE 413; owine 
ville, etc., R. Co. v. Sumner, 106 Ind, 
5DyeD NE 404, 55 AmR 719; Huil Vv, 
Chicago, ete, RwCo;, 65 lowa T3120 
NW 940; Baker v. Chicago,’ etc.,.R. 
Co., 57 Mo. 265; Hugo v. Great West+ 
ern R. Co., 16 U: C. Q. B. (Ont.) 506. 

[a] As condition precedent.— 
Where a quitclaim deed conveying a 
railroad right of way makes the grant 
conditional on the railroad’s fencing 
the right of way as soon as the tract 
is completed, which is not done, the 
deed is not admissible to show the 
railroad’s title to its right of way. 
Central Indiana R. Co. v. McMains, 
58 Ind. A. 132, 107 NE 88. 

Conveyance as releasing company 
from fence building see supra § 199, 
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cattle guards ;*> 


eration for the deed.*® 


ing.®°? 


45. Louisville, etc., R. Co. v. Dur- 
bin, 178 Ky. 363, 198 SW 908; Gratz v. 
Highland Scenic R. Co., 165 Mo. 211, 
65. SW 223; Baker v. Chicago, etc., 
R. Co., 57 Mo. 265. 

Conveyance as releasing from duty 
to.maintain cattle guards generally 
see supra § 190. 

6. U. S.—Ferguson Was Omaha, 
etci, R. Co., 227 Fed. 513, 142 CCA 145. 

Ga.—Chattanooga, etc., R. Co. v. 
Davis, 89 Ga. 708, 15 SE 626. 

{ll.—Cleveland, etc., R. Co. v. Hob- 
bie; 61 Ill. A. 396. 

Ind.—Pittsburgh, ete, R. Co. v. 
Kearns, 58 Ind. A. 694, 108 NE 873; 
Lake Erie, etc., R. Co. v. Lee, 14 
Ind. A. 328, 41 NE 1058. 

lowa.—Hull v. Chicago, etc., R. Co., 
65 Iowa 713, 22 NW 940. 

Ky. —Cincinnati Southern Re Conw. 
Hudson, 88 Ky. 480, 11 SW 509, 10 
KyL 1048; Blizabethtown, ete; PR: 
COouve Ford, 50 SW 1112, 21 Kyl 129; 
Elizabethtown, UC. mits Co. v. Killen, 
50 SW 1108, 21 KyL 122. 

La.—Eatman v. New Orleans Pac. 
R. Co., 35 La. Ann, 1018. 

Md.—Linthicum v. Washington, 
A ae R. Co., 124 Md. 2638, 92 
A 


Mass.—Childs v. Boston, ete., R. 
Co, 213 Mass. 91, 99 NE 957, 48 LRA 
NS 378; Hamlin v. New York, etenni: 
(Con; 166 Mass. 462, 44 NE 444, 

Mich.—Stewart v. Cincinnati, etc., 
R. Co., 89 Mich. 315, 50 NW 852, 17 
LRA 539. 

‘Miss.—Yazoo, etc., R. Co. v. Hughes, 
139 Miss. 177, 103 S 805. 

Mo.—Gratz v. Highland Scenic R. 
Co., 165 Mo. 211, 65 NW 2238; Stilwell 
v. pe Louis, etc., R. Co., 39 Mo. A. 
221. 

N. J.—Speer v. Erie R. Co., 72 N. 
J. Eq. 411, 65 A 1024 [rev 70 N. J. Eq. 
318, 62 A 943]. 

N. Y.—Aikin v. Albany, etc., R. Co., 
26 Barb. 289. 

Pa.—Perkiomen R. Co. v. Bromer, 
217 Pa. 263, 66 A 359; Hall v. Clear- 
field, etc., R. Co., 168 Pa. 64, 31 A 940. 

Eng.—Sanderson v. Cockermouth, 
etc,, R. Co., 11 Beav. 497, 50 Reprint 
909. 

Can.-—Canada Southern R. Co. v. 
Hrwin, ls CannS.-Cou62' Frev 11° Ont: 
A. 306]; Canada Southern R. -Co. v. 
Clouse, 18 Can. S. C. 139 [rev 11 Ont. 
A, 287 (app dism 4 Ont. 28)]. 

Ont.—Hugo v. Great Western R. 
Co, 16 Ue C) QQ? BS 606. 

[a] Tllustration.—Where a deed of 
a right of way to a railroad company 
provides for a private way on the 
grantor’s farm under the railroad, and 
the grantor has, with the consent of 
the company, elected to accept such 
way over and on a public highway, 
the company cannot close it without 
liability for damages. Lake Erie, etc., 
R. Co. v. Lee, 14 Ind. A. 328, 41 NE 
1058. 

{b] Want of consideration.—The 
fact that a railroad company had for 


or construct and maintain a pri- 
vate or farm crossing thereon,*® even though it is 
necessary to reduce the grade of the road in order to 
do so;** and where such duty is agreed upon in the 
agreement for the sale, the landowner has a right to 
incorporate it as a covenant in the deed of convey- 
ance;*® and even though such agreement is not in- 
corporated in the deed, it may be held binding on the 
company where it constitutes a part of the consid- 
Such a erossing clause in a 
deed of a right of way, dividing the grantor’s 
creates a right in the nature of an equitable restric- 
tion over the right of way, and establishes a quasi 
easement of perpetual use of the way for the ecross- 
Whether such a covenant contemplates main- 
tenance as well as the making of a crossing depends 
upon the intention of the parties as construed from 
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farm, 


creased.°?® 


fifteen years been using a right of 
way without any showing that it had 


acquired title does not show want of- 


consideration for the railroad’s cove- 
nant in a deed conveying title to the 
right of way to it to maintain a pri- 
vate crossing. Pittsburgh, etc. R. 
Co. v. Kearns, 191 Ind..1, 128 NE 42. 

[c] Filing of location which con- 
tains no mention of crossing and with 
no showing of an intention to abro- 
gate the crossing does not extinguish 
the landowner’s right to a crossing 
under a conveyance requiring the 
company to construct a suitable road 
crossing. Hamlin v. New York, etce., 
R. Co., 166 Mass. 462, 44 NE 444. 

{d] Power of solicitor.—In treat- 
ing with landowners for the right to 
cross their lands by a railroad, or in 
proceedings before arbitrators, the 
solicitor acting for the company at 
the arbitration is not qualified to 
enter into any special agreement bind- 
ing the company to construct and 
maintain a crossing. Wood v. Hamil- 
sock etc., R. Co., 25 Grant Ch. (Ont.) 
Us 

[e] Railroad company may con- 
tract jointly with individuals in the 
settlement of litigation to which it is 
a party and bind itself jointly with 
them to construct, Keep up, and per- 
petually maintain stock gaps and 
crossings across its track on the 
premises involved in the litigation. 
Chattanooga, etc., R. Co. v. Davis, 89 
Ga. 708, 15 SE 626. 

[f] Distinction as to the extent of 
the rights of a railroad company ex- 
ists according to whether the right of 
way was acquired by deed or con- 
demnation, and a deed of a right of 
way, although not expressly provid- 
ing for crossings, may, by. its provi- 
sions, aS construed by the acts of the 
parties, entitle the landowner to con- 
struct a crossing which is necessary 
for the complete enjoyment of his 
property, and which will not endanger 
or interfere with the operation of the 
railroad. Mt. Pleasant Coal Co. v. 
Delaware, etc., R. Co., 200 Pa. 434, 50 
AS Zou. 

Conveyance as releasing from duty 
to construct and maintain private 
crossings see supra § 190. 

Duty to construct private crossing 
generally see infra §§ 413-415. 

47. Yazoo, etc., R. Co. v. Hughes, 
139 Miss. 177, 103 S 805. 

[a] Strip for widening track.—A 
provision of a deed to a railroad of a 
strip to widen its right of way, that 
the company maintain and keep open 
two road crossings then over the 
track, is a contract, which the com- 
pany is required to fulfill, even though 
it is necessary to reduce its grade. 
Yazoo, ete., R. Co. v. Hughes, 139 
Miss. 177, 103 S 805. 

48. Hall v. Clearfield, ete., R. Co., 
168 Pa. 64, 31 A 940. 

[a] Thus, where an agreement for 
the purchase of a right of way pro- 
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the terms thereof in connection with the nature of. 
the subject matter ;°1 and where, under a deed con- 
taining such a covenant, no right is reserved or 
granted to the landowner to enter and build or main- 
tain a crossing, owing to the character thereof and 
the continuing necessity therefor, a covenant for the 
permanent maintenance of the crossing by the rail- 
road company is implied.°? 
for the construction of a crossing without any limi- 
tation upon the use of contiguous land is not broken 
by the construction of a station and switch near the 
crossing, whereby traffic at that point is Sreabhy in- 


A covenant or condition 


Location of erating If the covenant does not 
designate the location of the crossing it contemplates 
that it shall be on land then owned by the grantor ;°4 
and where the performance of the condition is de- 


vides that the company shall con- 
struct and maintain a crossing over 
the right of way, the owner has a 
right to incorporate in his deed to 
the company a covenant that the 
grantee shall maintain a crossing for 
the grantor, his heirs and assigns. 


Hall v. Clearfield, etc., R. Co., 168 Pa: 
64, 31 A 940. 
49. Perkiomen R. Co. v. Bromer, 


217 Pa. 268, 66 A 359. 

[a] Parol agreement of president 
of a railroad company made at the 
time of, and as a part of the con- 
sideration for, the execution of a deed 
of a right of way, to build a crossing 
over the railroad connecting the two 
portions of the grantor’s land, is bind- 
ing upon the railroad company and 
must be complied with in order to 
give the company a right of posses- 
sion. Perkiomen R. Co. v. Bromer, 
217 Pa. 263, 66.A 359. 


50. Childs v. Boston, etc., R. Co., 
ae Mass. 91, 99 NE 957, 48 LRANS 
51. Pittsburgh, etce., R. Co. v. Wil- 


son, 34 Ind. A. 324, 72 NE 666; Camer- 
on v. Wellington, etc., R. Co., 28 Grant 
Ch. (Ont. 327,27 Granti@hne (95. 

[a] Thus a covenant that the com- 
pany will “make and maintain” a wire 
fence on both sides of the land con- 
veyed and also make a farm crossing 
in. pursuance of which the company 
does supply, maintain, and keep in re- 
pair a crossing fora number of years, 
obligates the company, not only to 
make, but also to maintain, the cross- 
ing. Pittsburgh, etc., R..Co. v. Wil- 
son, 34 Ind. A. 324, 72 NE 666. 

52. Briscoe Home v. Ohio River R. 
Co., 78 W. Va. 502, 89 SE 727, LRA 
1916F 1294. 

[a] “Where farm lands are di- 
vided by railway tracks, and the right 
has not been granted or reserved to 
the owner of the land to enter upon 
the right of way to build and maintain 
such necessary crossing, without 
which he would be a trespasser, a 
covenant on the part of the railway 
company to make such crossings nec- 
essarily implies a covenant ,to perpet- 
ually maintain the same.’ Briscoe 
Home v. Ohio River R. Co., 78 W. Va. 
502, 509, 89 SH 726, LRAI916F 1294. 

53. Perry v. Lehigh Valley R. Co., 
9 Mise. 515, 30 NYS 140 [aff 86 Hun 
CLI. NYS aad, 

[a] Where sole condition in con- 
veyance is establishment of- under 
crossing on the grantor’s land, no ac- 
tion lies for. damages caused by- the 
construction of a station and switch 
near such crossing, whereby the traf- 
fic at that point is largely increased. 
Perry v. Lehigh Valiey R. Co 9 
Mise. 515, 30 NYS 140 [aff 36. un 
617, 35 NYS 1114]. 

54. Big Sandy R. Co. v. Rice, 146 
Ky. 619, 143 SW 46 [reh den 147 Ky. 
645, 143 SW 1199]. 

[a] Thus a covenant by a railroad 
company, on acquiring a right of way 
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pendent upon the grantor’s selecting the place at 
which the crossing is to be constructed, the obliga- 
tion becomes fixed only when such ‘selection is 
made,°®* and it has been held that, in such a ease, 
damages for a failure to perform such condition can 
be recovered only upon a showing that the grantor 
designated the place.®® 

Duty on landowner. The company and owner may, 
by their contract, place the duty of erecting and 
maintaining fences, ete., on the landowner,®* and un- 
der some statutes, if the landowner, in such a ease, 
elects not to perform the work himself, the railroad 
company may erect the fence at the reasonable ex- 
pense of the landowner.®§ 

[§ 220] (b). Time for Construction, and Excuses. 
Unless the conveyance specifies the time within which 
such crossings, cattle guards, or fences are to be 
constructed,°® the company’s obligation is to comply 
with such duty within a reasonable time after it takes 
possession,®® or after the road is completed.*! If 
the company fails to perform this duty, within the 
time specified, or within a reasonable time, it is not 
liable as a trespasser for running on the right of 
way secured from the landowner;°? but an action 
will he against it in damages for a breach of its 


RAILROADS 


[51 C,J.] 557 


agreement to construct and maintain the crossing.** 
But in order to sustain an action for compensatory 
damages against a railroad company for failure to 
build fences and cattle guards in breach of covenants 
in its grant, there must be an actual loss from such 
failure as its proximate cause.*# 

Excuses for nonperformance.®®> <A railroad com- 
pany cannot avoid its duty to perform a covenant or 
condition to construct and maintain a private or farm 
crossing on the ground that, since the conveyance and 
covenant or condition were made, it has made such 
changes in its tracks, etc., that the erection and main- 
tenance of such crossing would be a great embarrass- 
ment to it in operating its road,*® or on the ground 
that the building of the crossing at the particular 
place or grade designated would be at a considerable 
expense,°’ or because of the’public service character — 
of the railroad company;°*® nor can it exonerate it- 
self from such duty by a statutory condemnation of 
the right of way.®°® Where the company has as- 
sumed responsibility for the maintenance of a fence 
or crossing, it cannot exempt itself from such obliga-, 
tion by conveying the property to another company, 
without the landowner’s consent;7° nor is it ex- 
cused for failing to maintain the crossing by the fact 


by conveyance to construct and main- 
tain one grade crossing ‘for use of 
grantor, heirs and vendees,” contem- 
plated a grade crossing somewhere on 
the land then owned by the grantor, 
and where the company only con- 
structed a crossing on land of a pur- 
chaser from its grantor prior to the 
deed and covenant, there was a breach 
of the covenant. Big Sandy R. Co. v. 
Rice, 146 Ky. 619, 143 SW 46 [reh 
den 147 Ky. 645, 143 SW 1199]. 


55. Sharpe v. Durrant, 55 Sol. J. 
423. 
‘{a] Thus, where a deed to a strip 


of land for a tramway contained a 
reservation by the vendors of the 
right to cross the line at two points 
to be selected by them, and a cove- 
nant by the purchasers to “make and 
provide” crossings at the points se- 
lected by the vendors on notice be- 


ing given, and the vendors gave notice: 


of one point selected, and from that 
date crossed the line there from time 
to time, but no crossing was ever con- 
structed, and later the tramway own- 
er obstructed the crossing, and sought 
to restrain the vendors from using it, 
the reservation was void as breaking 
the rule against perpetuities, but the 
covenant contained an implied person- 
al obligation not to interfere with the 
vendors’ crossing, which obligation 
became fixed and attached to the land 
as soon as the point was selected, and 
the tramway owner had notice there- 


of, and was bound. thereby. Sharpe 
v. Durrant, 55 Sol. J. 423. 

5G.) ull ve, sChicaeo,7Jete., ak. CO.) 
65 Iowa 713, 22 NW 940. But see 


Elizabethtown, ete., R. Co. v. Killen, 
50 SW 1108, 21 KyL 122 (holding that 
the fact that the grantor did not se- 
lect the passways before conveying 
the land does not preclude his ven- 
dee from recovering damages for the 
company’s refusal to furnish the re- 
quired passways, where the pass- 
ways are even tendered to the gran- 
tor). 

57. Louisville, etc., 
bin, 178 Ky. 363, 198 Sw 908. 

58. New York @ent., ete, mR. Coiy, 
Clarke, 228 Mass. 274, 117) NEV 322. 

[a] Facts held not to show elec- 
tion of landowner not to fence rail- 
road right of way, allowing railroad 
to do it at his expense. New York 
Cent., ete., R. Co. v. Clarke, 228 Mass. 
274, 117 NE 322. 
- 59. Cincinnati, etc., R. Co. v. Har- 
ris, 61 Ind. 290. 

{a] Construction of provision.—-A 


'the railroad. 


Ris Cony. Dur- 


conveyance in consideration that the 
company shall fence the road ‘in six 
months’ time’ does not oblige the 
company to fence until six months 
after the completion of the road. 


Cincinnati, ete., R. Co. v. Harris, 61 
Ind. 290. 
{b] Word “completion,” within the 


meaning of a provision that the com- 
pany shall make a good fence along 
its roadway on such premises within 
a reasonable time after the comple- 
tion of the road, refers to that part 
of the road extending across the own- 
er’s land and not to the whole line of 
Baltimore, ete., R. Co, 
v. McClellan, 59 Ind. 440. 

60. Indiana, ete., R. Co. v. Koons, 
105 Ind. 507, 5 NE 549. 

61. Springfield, ete., Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 


‘Cas1912A 187. 


{a] Illustration.—Where a deed of 
a right of way provides that the rail- 
road company shall furnish and con- 
struct a suitable and safe grade cross- 
ing across the right of way with 
proper approaches thereto and forever 
maintain it at a point designated by 
the grantors before or during progress 
of the construction of the railroad 
company’s grade and track over such 
premises, under such conditions, the 
farm crossing is to be completed 
within a reasonable time after the 
road is completed, and the grantors 
cannot recover damages for failure to 
construct the crossing as provided 
in the deed upon evidence of a de- 
fective condition of the crossing be- 
fore the road is completed. Spring- 
field, etc., Tract. Co. v. Warrick, 249 
Tll. 470, 94 NE 933, AnnCas1912A 187. 

62. Mt. Sterling Coal Road Co. v. 
Beatty, 4 KyL 365. 


638. Indiana, etc., R. Co. v. Koons, 
105 Ind. 507, 5 NE 549; Chesapeake, 
ete., R. Co. v. Patton, 146 Ky. 656, 


143 SW 25. 

Measure of damages see infra § 231. 

64. Douglass v. Ohio River R. Co., 
51 W. Va. 523, 41 SE, 911. 

[a] Railroad company is not liable 
in compensatory damages (1) for 
breach of a covenant to construct cat- 
tle guards where the landowner 
fences off his remaining land on both 
sides of the right of way and the land 
between such fences is not used for 
stock, and the division line between 
the land of the grantor and the ad- 
joining owner is partly unfenced so 
as to allow cattle to pass from the 
adjoining land to the land occupied 
by the right of way, and it. is not 


shown that cattle have passed along 
the railroad either way through the 
division line. Douglass v. Ohio River 
R. €Co., 54: W. Va: 523, 41 SE 911. - €2) 
Compensatory damages cannot be re- 
covered for breach of a covenant to 
fence the tracks where the land 
throug’h which the railroad passes is 
used only for cropping, and no dam- 
ages are shown otherwise than from 
the omission of the owner to graze 
stock on his land because of fear of 
possible injury thereto. Douglass v. 
Ohio River R. Co., supra. ; 

65. In general see infra § 225. 

66. Cleveland, etc., R. Co. v. Hob- 
bie, 61 Ill. A. 396. 

67. Cincinnati Southern R. Co. v. 
Hudson, 88 Ky. 480, 11 SW 509, 10 
KyL 1043; Linthicum v. Washington, 
ete, Electric R. Co., 124 Md. 263; 92 

68. Linthicum v. Washington, etc., 
Electric R. Co., supra. 

69. Pittsburgh, ete., BR. 


| Kearns, 58 Ind. A. 694,.108 NEE ‘873: 
'Gray v. Burlington, etc., 
| Towa 119; 
! Co., 105 Sw 389, 32 Kyl 154. 


Rew Con 
Stafford v. Big Sandy Re 


[a] Condemnation of other Janad.— 


| (1) The condemnation of a parallel 
i strip of land for a railroad right of 


way through a farm does not destroy 
the rights of the owner ‘under the 
railroad’s previous covenant: to make 


and’ maintain a farm _ crossing. 
Pittsburgh, etc., R. Co. v. Kearns; 58. 
Ind. A. 694, 108 NE S732 °@2) ‘Where a 


railroad company. obtains a convey- 
ance of a right of way through the 
grantor’s premises on an agreement to 
construct for him an undergrade 
crossing as a part of the considera- 
tion, and the railroad company after 
the conveyance unsuccessfully at- 
tempts to procure a release from its 
obligation to construct the crossing, 
and then, solely to relieve itself there- 
from, condemns another strip of the 
grantor’s land for its roadbed, con- 
structing, however, a part of its fill 
on the land originally conveyed, and 
the road as constructed so divided the 
remaining land that the crossing was 
as necessary to the use thereof as it 
would have been if the road had been 
constructed on the land conveyed, the 
condemnation of the new right of way 
and construction of the road thereon 
did not relieve defendant from the 
obligation to construct a crossing. 
Stafford v. Big Sandy R. Co., 105 SW 
389, 32 KyL 154. 

70. Louisville R. Co. v. Wigging- 
ton, 156 Ky. 400, 161 SW 209. 
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that it had constructed it according to plans agreed 
upon, but that it had collapsed. 

[§ 221] (c) Character and Sufficiency of Cross- 
ing, Fence, or Cattle Guard.?2 The language of the 
particular covenant or condition, as construed in 
connection with the general rules relating to the 
character and sufficiency of private or farm crossings 
over a railroad right of way,** control in determin- 
ing the character and sufficiency of the crossing to 
be constructed and maintained thereunder;’* and 
as so construed may include the duty of constructing 
necessary approaches to the crossing,*® as where it 
is necessary to elevate the tracks above or lower them 
beneath the natural surface of the ground;*® and 
also extends to a crossing over an additional width 
of the right of way which the company has acquired 
by condemnation.7? 

Bridge. Such a covenant or condition also in- 
cludes a bridge over a watercourse, through the lands 
of the grantor, which is diverted by the railroad com- 
pany so as to run parallel to the tracks, and partly 
on the right of way and partly on the land of the 
grantor;’* but where, through negligence of the 
owner of the stream, the channel is deepened. and 
widened, the railroad company cannot be required to 
pay the entire cost of rebuilding the bridge, which 
has been destroyed or washed away by high water.7® 

71. -Clemons v. Grays Harbor, etc., 


R. Co., 63 Wash. 38,114 P 865. 


fa] Thus, where plaintiff, who} farm is 


RAILROADS 


tor with a convenient road crossing, 
and one of the severed portions of the 
intersected by a road, but 


vas 


[§§ 220-221 


Changing crossing. Even though the railroad com- 
pany is not bound to construct and maintain a par- 
ticular mode of crossing, if it does so and acquiesces 
therein for a number of years, it cannot afterward 
abolish it and substitute another mode of crossing 
without the landowner’s. consent unless it makes 
proper compensation therefor,®° or makes a crossing 
that is as convenient to the landowner as the old 
one was.®? 

Fence or cattle guard. Where a covenant to fence 
does not specify how it shall be done, the law im- 
plies a promise to do it in the usual way, and that it 
shall be complete for the purpose for which it was 
intended.*? And where the character of the fence 
or cattle guard to be erected is regulated by statute,** 
the statutory regulation must be complied with by 
whomsoever the fence or cattle guard is erected.®* 


‘For example, if the deed requires the grantor to 


erect and maintain all necessary fencing, and the 
railroad company to make proper cattle guards, the 
fencing required to be erected is such as both par- 
ties would have been required to construct and main- 
tain by statute except for the contract,®®> and the 
cattle guards such as the statute requires the railroad 
company to provide;*® and where under such a deed 
the grantor does not build any parallel fencing on the 


railroad’s right of way, the railroad company is not 


its track for his use; and the rail- 
road divides the farm, the farm build- 
ings, ete., being on one side, and the 


an, Sok oa 


~ 


owned, certain land and a logging 
railroad, conveyed land to defendant 
railroad company for a right of way, 
and defendant, as a.part of the con- 
sideration, agreed to construct and 
maintain a crossing where the rail- 
road intersected the logging road, the 
crossing to be built in accordance 
with plans annexed to the contract, 
and it was provided that defendant 
assumed the responsibility connected 
with the maintenance of the crossing, 
the crossing having collapsed, defend- 
ant could not relieve itself. from lia- 
bility merely ,because it had con- 
structed the crossing according to 
the plans. Clemons y. Grays Harbor, 
etc., R. Co., 68 Wash. 38, 114 P 865. 

72. Character and sufficiency of 
private or farm crossing generally 
see infra § 420. 

73. See infra § 420. 

74. Gray v. Burlington, ete., R. Co., 
37 Iowa 119; Kentucky Union R. Co. 
v. Forkner, 40 SW 462, 19 KyL 378; 
Speer v. Erie R. Co., 72 N. J. Eq. 411, 
65 A 1024 [rev 70 N. J. Eq. 318, 62 A 


943]; Sanderson v. Cockermouth, 
ete.,, R. Co., 11 Beav. 497, 50 Reprint 
909. 

fa] “An adequate crossing” with- 


in the meaning of a conveyance with 
the proviso that the company shall 
construct such a crossing over the 
road, is not complied with by the 
construction of a crossing with heavy 
slide gates as in such case the gran- 
tor is entitled to an open crossing. 


Gray v. Burlington, etc., R. Co., 37 
Iowa 119. 
[b] Word “necessary,” within a 


provision requiring a railroad com- 
pany to make such roads, ways, and 
slips for cattle as might be neces- 
sary, must receive a reasonable in- 
terpretation, and has been held to 
mean “such roads, ways and slips for 
eattle, as might be necessary and 
proper for convenient communication 
between the severed portions” of the 
owner’s land. Sanderson v. Cocker- 
mouth, ete., R. Co.; 11 Beav.- 497, 50 
Reprint 909. 

[c] Farm crossing.—Where a strip 
through a farm is conveyed to a com- 
pany for a right of way and the com- 
pany covenants to provide the gran- 


there is no method of egress from the 
other portion except over the railroad 
crossing and through the intersected 
portion of the road, a farm crossing 
only is meant, and the grantor and 
his grantees have a right to use it 
only for farm purposes. Speer v. 
Erie R. Co.,.72 N. J. Hq. 411,:-65 A 


/1024 [rev 70 N. J. Eq. 318, 62 A 943]. 


{d] Cow gaps.—A covenant in a 
deed binding a railroad company “to 
construct all ecrossings reasonably 
necessary” does not bind it to con- 
struct cow gaps. Kentucky Union R. 
ee v. Forkner, 40 SW 462, 19 KyL 

75. Pittsburgh, etc., R. Co. v. Wil- 
son, 34 Ind. A. 324, 72 NE 666; Louis- 
ville, ete., R. Co. v. Tuttle, 201 Ky. 
798, 258 SW 688; Briscoe Home v. 
Ohio River R. Co., 78 W. Va. 502, 89 
SE 727, LRA1916F 1294. 

76. ‘Louisville, etc., R. Co. v. Tut- 
tle, 201 Ky. 798, 258 SW 688. 

Wow Pittspureh., Vete... abt cO.mmy 
Kearns, 191 Ind. 1, 128 NE 42. 

fa] Thus a covenant to maintain 
a farm crossing, contained in a deed 
to a right of way for a single track 
railroad, requires the company to 
maintain the crossing, after it con- 
demned an additional width for a 
double track and changed its grade 
so as to render the original crossing 
useless, not only over the original 
right of way granted, but over the 
additional strip condemned. Pitts- 
bunsh,pietc., Ri. Cosby, eukcearnssssoir 
Ind. 1, 128 NE 42. 

78. Briscoe Home v. Ohio River R. 
Co., 78 W. Va. 502, 89 SE 727, LRA 
1916F 1294, 

79. Briscoe Home v. Ohio River R. 
Co., supra. 

80. Fox v. Buffalo, etc., R. Co., 67 
Misc. 621, 128 NYS 183; Leslie v. Pere 
Marquette R. Co., 25 Ont. L. 326, 13 
CanRCas 228, 20 OntWR 832 [dism 
app 24 Ont. L. 206, 2 OntWN 1316, 19 
OntWR 618]. 

[a] Illustration.—Where the right 
of way deed to the predecessor of 2 
railroad company requires it to erect 
and maintain a farm crossing for the 
landowner as required by the general 
railroad act, and a cattle pass under 


bin, 


larger part of the land, including the 
pasture and grain land and all of the 
running water, being on the other 
side; and the railroad company orig- 
inally builds an underground cross- 
ing of timber suitable for wagons, 
eattle, etc., which is used for thirty 
years, but threatens to close it and 
construct in its place an underground 
cattle pass of concrete, and a grade 
wagon crossing several hundred feet 
distant from the old crossing, but be- 
cause of the grade at each approach, 
and of the necessity of descending on 
one side parallel with the railroad 
tracks in order to connect with the 
road,-etc., the proposed grade cross- 
ing will not be as convenient as an 
underground wagon crossing: and 
the conditions have not changed since 
the underground crossing was orig- 
inally constructed; while the railroad 
company is not bound to construct 
and maintain an underground wagon 
erossing, and while, under the deed 
and the statute, it may locate the 
point of crossing, yet, if it establishes 
an underground wagon crossing and 
acquiesces in its maintenance for thir- 
ty years, it cannot abolish it and 
substitute a grade crossing without 
plaintiff's consent, unless it makes 
proper compensation, or so changes 
its embankment as to permit an equal- 
ly convenient grade crossing. Fox 
v. Buffalo, etc., R. Co., 67 Mise. 621, 
123 NYS 183. 

81. Fox v. Buffalo, ete., R. Co., su- 


Lane v. Pacific, etc., R. Co., 8 
230. 67 PP’ 656. 

See statutory provisions. 

84. Louisville, ete.. R. Co. v. Dur- 
bin. 178 Ky. 363, 198 SW 908. 

85. Louisville, ete., R. Co. 
supra. 

86. Louisville, ete., R. Co. 
bin, supra. 

[a] “In other words, the condi- 
tions in the deed did not change the 
quantity or quality of either the fenc- 
ing or cattle guards required by the 
statute, but only made a different 
provision as.to who should construct 
and maintain them.” Louisville, etc., 
R. Co. v: Durbin, 178 Ky. 363, 365, 253 
SW 908. 


v. Dur- 


v. Dur- 


aaa LE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


: §§ 221-223] 


required to provide cattle guards.8? 

[§ 222] (8) As to Damages from Construction 
A stipulation in a grant to a 
railroad company releasing it from damages caused 
or to be caused by the location, construction, main- 
tenance, and operation of the road, releases the com- 
pany from liability for such damages as are a neces- 
sary result of the location, construction, maintenance, 
and operation of the road in a legal and proper man- 
ner;°® including injuries caused by the proper con- 
struction of a ditch, culvert, or embankment;?° and 
protects the company from liability for such dam- 
ages to a subsequent purchaser of the land, with no- 
But as such a stipulation imports the re- 
nunciation of a right it will be strictly construed,?? 
and will not be held to release the company from lia- 
bility for damages which do not come within the 
strict terms of the stipulation;®* and in any event 
it does not release the company from such damages 
as are the result of its negligence or unskillfulness.®4 
A recital in a deed granting a right of way that the 
grantor has been fully paid for the damage done or 
which may be done to his property by the location 
and construction of the roadway does not preclude 
the grantor’s right to have his damages assessed ac- 


and Maintenance.*® 


tice.91 


87. Louisville, etc., R. Co. v. Dur- 
bin, supra. 

83. Effect of conveyance as waiver 
of damages independent of stipula- 
tions see supra §§ 188, 189. 

Measure of damages for breach of 
covenant or condition: 

In general see infra § 229. 
As to crossings, fences, 
- guards see infra § 231. 


and cattle 


89. Burrow v. Terre Haute, etc., 
R. Co., 107 Ind. 432, 8 NE 167; Mc- 
Minn -v. Pittsburg, ete., R. Co., 147 


Pa. 5, 23 A 325; White v. Southern R. 
Co., 142 S. C. 284, 140 SE 560, 566, 57 
ALR 634 [cit Cyc]. 


90. Updegrove v. Pennsylvania 


Schuylkill Valley R. Co., 132 Pa. 540,, 


29 A 2838, 7 LRA 213; Hoffeditz v. 
Southern Pennsylvania R., etc., Co., 
129 Pa. 264, 18 A 125. 

91. Burrow v. Terre Haute, etc., 
R. Co., 107 Ind. 432, 8 NE 167. 

Rights and liabilities as to succes- 
sors or grantees of parties to grant 
generally see infra §§ 223, 224 
. 92. Desmeules v. Quebec, etc., R. 
oer 43 Que. Super. 150, 15 CanRCas 


93. Desmeules v. Quebec, etc., R. 
Co., supra. 

[a] TIllustration.—Where a land 
owner permits his land to be taken 
for the construction of a railway, and 
reserves his right of action for pos- 
sible damages, resulting from the ob- 
struction or closing of a roadway 
leading from his farm, he is not 
estopped therefrom by a stipulation 
in the agreement of sale to the effect 
that the price of the land sold on the 
Same day to the company “shall in- 
clude all damages caused by the run- 
ning of the railway over the land 
sold.”” Desmeules v. Quebec, etc., R. 
os 43 Que. Super. 150, 15 CanRCas 


94 McMinn v. Pittsburg, etc, R. 
Co.,.-t47 Pa. 5,23 A’ 325;' Spencer’ v. 
Hartford, etc., R. Co., 10 R. I. . 

[a] hus the fact that the grantor 
has released all claims for damages 
which might be awarded by commis- 
sioners will not preclude the recovery 
of damages caused to his land by the 
negligent or improper construction by 
the company of a bridge on the land 


conveyed. Spencer v. Hartford, etc., 
me Co:, LOoR. a. 14: 
95. Bredin v. Pittsburg, etc, R. 


Co., 165° Pa. 262, 31 A 39. 
96. New York, etc., R. Co. v. Rail- 

road Comrs., 162 Mass. 81, 38 NE 27. 
97. Cross references: 

Persons entitled to benefit of covenant 
or conditions generally see Cove- 
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tion.°& 


nants §§ 24, 75-86; Deeds § 384. 
Persons liable on covenants or con- 

ditions generally see Covenants §§ 

25, 87-90; Deeds §§ 385, 387. 
Purchaser at foreclosure sale see 

infra §§ 798, 799. 

98. See Deeds §§ 386-388. 

99. See Covenants §§. 53-90. 

*1. Mobile, etc., R. Co. v. Gilmer, 
85 Ala. 422, 5 S 138; Reidsville, etc., 
Fe COV s Baxter, 13)Ga.tA, 357, 
187; Hickox v. Chicago, etc., Th Co., 
78 Mich. 615, 44 NW 143. 

[a] Thus, where a railroad com- 
pany pursuant to a 


ning with the land, and proceeds to 
operate and manage the same, it may 


be held liable in a suit for breach of. 


the covenant, although the property 
is not formally transferred to it until 


| after the commencement of the suit. 


Reidsville, etc., R. Co. v. Baxter, 13 
GavA. 357, 79 SH 187. 

{b] Whus, where a railroad com- 
pany pursuant to a_ consolidation 
takes over the property of another 
company, Subject to a covenant run- 
ning with the land, and proceeds to 
operate and manage the same, it may 
be held liable in a suit for breach of 
the covenant, although the property is 
not formally transferred to it until 
after the commencement of the suit. 
Reidsville, etc., R. Co. v. Baxter, 13 
Ga. A. 357, 79 SE 187. 

2. Carnegie Realty Co. v. Carolina, 


Sace R. Co., 136 Tenn. 300, 189 SW 
3h OU. S.—Byram v. Chicago, etc., 
R. Co., 21 F. (2d) 388; Ferguson v. 


Omaha, etc., R. Co., 227 Fed. 513, 142 
CCA 145. 

Ga.—Reidsville, etce., R. Co. v. Bax- 
ter, 18 Ga. A. 357, 79 SE 187. 

Kyl inois 3 "Centipe" Re Co. ev. 
Meacham Contracting Co., 180 Ky. 
430, 202 SW 859; Kenner v. American 
Contract Co., 9 Bush 202. 

Mo.—Ruddick v. St. Louis, etc., R. 
oe 116 Mo. 25, 22 SW 499, 38 AmSR 


Y.—Guaranty Trust Co. v. New 
York, ete, Re -Co.,7253 Ne Yo Loo. 170 
NE 887. 

Oh.—Taylor v. Niles, 2 Oh. A. 293, 
Z1eOheCir: i Ct Ne Ss.) ooleteD On Cir, 
Ct. 445. 

Tenn.—South Memphis Land Co. Vv. 


Memphis Interurban Co., 135 Tenn. 
353, 186 SW 454. 
Eng.—Fortescue Vv. Lostwithiel, 


etc., R. Co., [1894] 3 Ch. 621. 
Liability of consolidated company 
on covenants in deeds to constituent 


79 SE 


consolidation | 
takes over the property of another | 
company, Subject to a covenant run-, 


( 
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cording to law, where the feilend company has not 
fulfilled a condition i in the deed requiring it to com- 
plete the road within a specified time.?® 

As to private right of way. A release from dam- 
ages arising “by reason of the location or construc- 
tion” of a railroad does not release the grantor’s 
right to a way of necessity across the land conveyed 
unless facts are shown which favor such a construc- 


[§ 223] c. Effect of Succession to, or Transfer of, 
Property®’7—(1) Of Grantee. 
relating to conditions®® or covenants®® running with 
the land in general, a successor of a railroad com- 
pany, such as a consolidated company,' or a grantee 
or assignee, unless it has never taken possession of 
nor used the land nor exercised any ownership over 
it,?, is bound by all conditions and covenants in a 
conveyance to the original company which run with 
the land,? such as a covenant to furnish the grantor 
with an annual pass and on condition that a failure 
to do so will work a forfeiture of the grant,* or a 
covenant or condition to construct and maintain a 
station or depot upon the premises,° or to construct 
or maintain fences,® cattle guards, or crossings.’ 
But a corporation purchasing a railroad is charged 


Subject to the rules. 


companies see infra § 571. 
4 Ruddick v; St.- Louis; ‘etc.; RR. 
eo 116 Mo. 25, 22 SW 499, 38 AmSR 


5. Ga.—Georgia Southern R. Co. 
v. Reeves, 64 Ga. 492. 

Ill.—Latham v. Illinois Cent. R. Co., 
253 Ill. 93, 97 NE 254. 

Ky. —Louisville, etc., R. Co. v. Bas- 
kett, 121 SW 957. 

: Tenn. —Carnegie Realty Co. v. Caro- 
une ae R. Co., 186 Tenn. 300, 189 


ney 
Va. —Harper v. Na AES R. Co., 
76 Wr. Va. 788, 86 SE 9 

[a] Fiinstesticns lcs deed to 
two railway companies and “their re- 
spective successors and assigns for- 
ever” for one dollar cash and “with 
the obligation to erect, maintain, and 
operate thereon a passenger depot” 
is a covenant running with the land, 
although not signed by the grantee. 
Carnegie Realty Co. v. Carolina, etc., 
R. Co., 1386 Tenn. 300, 189 SW 371. 
(2) Where a deed to a railroad com- 
pany, upon the condition subsequent 
that the land should revert if the 
grantee did not erect a depot there- 
on, recites: in the habendum clause 
that the grantee, “its successors and 
assigns,” are to hold the premises 
forever, “subject, nevertheless, to all 
the conditions, covenants, agreements 
and limitations in this deed © ex- 
pressed,” the assignee of the grantee 
is bound by the conditions of the deed, 
and hence is botund to construct the 
depots pursuant to its provisions. 
Latham v. Illinois Cent. R. Co., 253 
Ill. 93, 97, 97 NB 254. 

Covenant or condition as to loca- 
tion and maintenance of pieon. gen- 
erally see supra §§ .217, 

6. Millikan v. Hunter, 86 Ind. 149, 
100 NE 1041; Ponsler v. Union Tract. 
(Corp (KG Ind. A. 616, 132 NE‘ 708; 
Toledo, etc., R. Co. v. Cosand, 6 Ind. 
A, 222, 33 NE 251; Louisville, -etc., R. 


Co. v. Durbin, 178 Ky. 363, 198 SW 
ee eels v. Nypano R. Co., 23 Pa. 
oO. ° - 

[a] Tllustration.—A grantee of a 


railroad company is bound to erect 
a fence under such a covenant, al- 
though there was no fence on the 
land at the time it took title. Kelly 
v. Nypano R. Co., 23 Pa. Co. 177. 

a LNG: —Pittsburgh, etc. (Re Onnve 


Wilson, 46 Ind. A. 444, 9f NE 725; 
Chicago, etce., R. Co. v. McEwen, 35 
Ind. A. 251, 71 NB 926; Toledo, etc., 


R. Co. v. Cosand, 6 


251. 
Ky.—Louisville, etc., Co. v.. Dur- 
bin, VWs Ky. 363, 198 SW 308. 


Ind. A. 222, 33 NE 
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only with such conditions as attach by law,® and no 
presumption arises from its mere occupancy of the 
land under a deed, that there has been a private 
agreement as to certain conditions which would not 
otherwise attach.® <A succeeding company is not 
bound by a covenant or condition which does not run 
with the land,'® or which is contained in an unre- 
corded contract, not made a part of its deed, in the 
absence of proof of actual notice of the contract pro- 
viding therefor;'! nor is it bound by a parol agree- 
ment with its predecessor, the consideration for 
which is a claim for damages which is not a lien on 
the land, where the burden imposed by the agreement 
is Junior to a trust deed under which the succeeding 
company acquires title, and is not necessary for the 
proper construction and operation of the road.t? 
The mere fact that one railroad company is operat- 
ing a road constructed by another does not establish 
an assumption by it of an obligation incurred by the 
latter in the construction of its road.t* 

Purchase through third person. Notwithstanding 
a railroad company procures the premises indirectly 
through a third person employed by it, it is bound 
to perform all conditions and undertakings in the 
deed conveying such premises if it construets and 
operates its road under such conveyance.'+ But 
where the deed to the right of way is made to such 
third. person and the covenants therein are made 
with him personally, he is personally bound for their 
subsequent performance or breach,?° although the 
grade for the railroad thereon is constructed by a 

Md.—Linthicum Vv. Washington, 


etc., Electric R. _Co., 124 Md. 263, 92 
A Ge 


126, 95 S. 506. 


Y.—Munro v. Syracuse, etc, R. 
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running with the land. 
v. Seaboard Air Line R. Co., 85 Fla. 


which a deed for a right of way re- 


[§§ 223-224, 
railroad company.?®* 

Assignment of contract of purchase. Where a 
railroad company’s contract of purchase, containing 
covenants which run with the land, is assigned to an- 
other company, to whom a deed is made by the gran- 
tor, containing such covenants, the contract becomes 
merged in the deed, and cannot thereafter be en- 
forced against the original purchaser, as containing 
personal covenants.t! 

[§ 224] (2) Of Grantor. Covenants and condi- 
tions, in a deed to land for railroad purposes, may 
be enforeed by the grantor, although he subsequently 
conveys the adjoining land to a third person, if the 
later grant reserves rights against the railroad com- 
pany;tS and where there is a reversion clause for 
condition broken in the original deed to the railroad 
company, no estate or interest in the strip of land 
so conveyed passes to a subsequent grantee of the 
adjoining land,'® unless it 1s transferred to him by 
terms of the conveyance to him;?° and especially he 
has no such estate or interest where the deed to him 
expressly reserves or excepts such strip of land.?? 
In the absence of such a reservation, however, the 
conveyance of a tract of land abutting on a railroad 

right of way includes the servient estate in the right 
of. way,’* and a covenant or condition that runs with 
the land ordinarily may be availed of and enforced, 
against the railroad company, by the original gran- 
tor’s successor in title, such as his assignee or gran- 
tee,?* to the extent that it could have been availed 


Armstrong { was to construct a farm crossing). 


N. 

Co., 200 N, Y. 224, 93: NE 516, 21 Ann 
Cas 594. 

~, Hng.—Edinburgh, etc., R. Co. v. 
Campbell, 4 Macq, H. L. 450. 

[a] Illustration.—A grant to a 
railroad company of a right of way, 
which provides that the grantee shall 
build and maintain a certain crossing, 
and keep the strip of land at all times 
well fenced, and that it shall issue 
annually to the first parties during 
their several lives passes over its 
railway, is in the nature of a lease 
reserving a perpetual rent running 
with the land, and binding on the as- 
Signs of the grantee. Munro v. Syra- 
cusé, .etc., R..Co., 200 N. Y..224, 93 NE 
516, 21 AnnCas 594. 

8 Logue v. Southern Kansas _ R. 
Co., 106 Tex. 445, 167 SW 805 [aff 
(Civ. A.) 139 SW 11]. 

9. Logue v. Southern Kansas R. 
Co., Supra. 

[a] For example, no presumption 
could arise from the mere occupancy 
of land under a deed, that there was a 
private, agreement with the president 
of the railroad that the road, its of- 
fices, and station should be perma- 
nently located thereon. Logue v. 
Southern Kansas R. Co., 106 Tex. 445, 
167 SW 805 [aff (Civ. A.) 139 SW 


ial fs 

10. Armstrong v. Seaboard Air 
Eines Ri. Co, 85 Ka. £26, 95 -S 2506; 
Dickey v. Kansas City, etc., 
122° Mey 223;) 26) Swe 685; 
Memphis Land Co. v. Memphis. In- 
terurban Co., 135 Tenn. 353, 186 SW 
ADA. 

[a] Covenant or condition not 
running with land.—(1) A covenant 
in a deed to a railroad for a-right of 
way and depot site, that the depot 
should be maintained so long as a 
railroad track over the right of way 
should be used, and known as Terra 
Ceia. Depot, and that the company 
should receive and receipt for all 
freight to and from the depot on regu- 
lar schedule time, is not a covenant 


fers, whereby a land company grants 
a railroad a right of way ‘‘on the fol- 
lowing conditions,” that it will grade 
the way, ete., with a forfeiture pro- 
vided for breach of the cordition, 
creates conditions subsequent, and 
not covenants running with the land, 
so that a purchaser in insolvency pro- 
ceedings and its successors were not 
affected thereby. South Memphis 
Land Co. v. Memphis Interurban Co., 
135 Tenn. 353, 186 SW 454. 

11. Witt v. Louisville, etc., R. Co., 
208 Ky. 126,270 SW 732. 

[a] Fences.—The purchaser of the 
property of a railroad company is not 
bound by a contract made by the rail- 
road company for the construction of 
fences of which such purchaser had 
no notice, nor does a constitutional 
prohibition against the alienation of 
any ‘‘franchise”’ so as to relieve the 
franchise or property from liabilities 
of the grantor apply to such a case. 
Bailey v. Southern R. Co., 60 SW 631, 
61 SW 31, 22 KyL 1397. 

[b] For flag station.—‘‘Stations 
established on railroad lines are es- 
tablished for the joint benefit of the 
railroad company and the _ public. 
They are not private institutions. 
The fact that a railroad station exists 
at a given place does not have the 
effect, as does the existence of a farm 
crossing, to give notice to a railroad 
company that it has been established 
and is being maintained for the 
private benefit of the owner of the 
land adjacent to it. To enable the 
owner of land to compel a railroad 
company to maintain a station as an 
appurtenance to and for the benefit 
of the land owned by him he must es- 
tablish the right to do so under a 
contract so  providing.’”’ Witt v. 
Louisville,’ ete, R-°Co., 208 Kye 12/6, 
133, 270 SW 732. 

12. Hunter v. Burlington, etc., R. 
Co., 76 Iowa 490, 41 NW 305. 

13. Sheridan v. Atchison, etc, R. 
Co., 56 Mo. A. 68 (where the obligation 


14. \Chattanooga,. etc.) Bay Come Vv. 
(2) A contract to] Davis, 89 Ga. 708, 15 SE 626 (pur- 
chase’ through a construction com- 
pany). 
15. Polk v. Givens, 44 Ind. A. 667, 
90 NE 19. 
[a] Illustration.—A deed of re- 


lease to certain persons for a railroad 
right of way, providing that the gran- 
tees should construct a railroad there- 
on within a certain time, and that the 
conveyance “is to be assigned only to 
an incorporated company now in con- 
templation for the construction, own- 
ership, and operation of said road, the 
same to be known by” a certain name, 
was made in trust for no one, but 
conveyed the right of way to the gran- 
tees, the provision for assignment im- 
posing no obligation upon the gran- 
tees to assign it to such company, but 
being merely a limitation upon their 
right to make an assignment at all; 
and they were personally bound by 
the covenants contained in the deed. 
vous v. Givens, 44 Ind. A. 667, 90 NE 

16. Polk v. Givens, supra. 

17. Nelson v. Atlanta, etc wkenCos, 
135 Ga. 572, 69 SE 1118. 

18. Cincinnati Southern R. Coty 
Hogan, 13 Ky. Op. 1096. 

19. Hannah v. Southern Pac. R. 
Co., 48 Cal. A. 517, 192,P 304. 

20. Hannah v. Southern Pac. R. 
Co., supra; South Eastern R. Co. v. 
Associated Portland Cement Mfrs., 
Eta: iil SUOMI Chr ti2: 

21. Hannah v. Southern Pac. pe. 
Co., 48 Cali AS L7, 192 Ps 04: 


22. Roxana repr oleuts Corps) jv. 
Sutter, 28 F. (2d) 15 
23. Ark.—St. eet etcia Re iGerives 


Sanders, 91 Ark. 153, 121 Sw 337. 

Ky.—Chicago, etc., R. Co. v. Dodds, 
167 Ky. 624, 181 SW 666. 

Md. —Maryland, etc., R. Co: v. Sil- 
ver, 110 Md. 510, 73 A "297, 

N. Y.—Baird v. Erie R. Co., 72 Misc. 
162, 129 NYS 329 [aff 148 App. Div. 
452, 132 NYS 971 (aff 210 N. Y. 225, 
104 NE 614)]. 

Tenn.—Ramsey Me beg ees etes, 
Re (Coy sakennech: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of by the original grantor;?* except that, where the 
covenant has already been broken at the time of the 
transfer, it does not pass without an express assign- 
A covenant by a railroad company to erect 
and maintain fences, cattle guards, or a farm cross- 
ing, when in the form of a covenant running with the 
land, is available, against a company claiming under 
the conveyance, for the protection of the grantor’s 
assignees or grantees,*® including a lessee of such a 
Under a statute re- 
quiring a railroad company to keep and- maintain its 
general offices at the place where it has contracted 
for. the locating thereof,?® the grantee of a tract of 
land upon which a railroad company has located its 
depot, offices, etc., is entitled to the benefit of any 
contract with his grantor for the permanent mainte- 
Where a railroad com- 
pany accepts and registers a deed conveying the land 


ment.*° 


grantee** or of the grantor.?* 


nance of the same thereon.*®° 


Tex.—Logue v. Southern Kansas R. 
Co., 106 Tex. 445, 167 SW 805 [aff 
(Civ. A.) 139 SW 11]. 

Wash.—Scheller v. Tacoma R., etc., 
a 108 Wash. 348, 184 P 344, 7 ALR 

10. P 

[a] Tlustrations.—(1) Where a 
contract between a railroad company, 
obtaining a right of way from the 
owner of land, and the owner and his 
lessee, stipulates for switching rates 
from two furnaces located on the 
owner’s land, the, covenant in the con- 
tract runs with’ the land, and a sub- 
sequent lessee of the land and his 
assignee is entitled to the benefits 
thereof. Baird v. Erie R. Co., 172 
Misc. 162, 129 NYS 329 [aff 148 App: 
Div. 452, 132 NYS 971 (aff 210 N. Y. 
225, 104 NE 614)]. (2) Where the 
deed provides that a depot shall be 
located on the lands, the heirs of a 
grantor may recover damages for 
failure to ltecate such depot. Ramsey 
v. Edgefield, etc., R. Co., 3 Tenn. Ch. 
170. 

{b] Widow and daughter.— Where 
the widow of a landowner, party to a 
contract for the conveyance of a right 
of way to a railroad in consideration 
of the railroad company’s agreement 
to construct a levee, after her hus- 
band’s death conveys an undivided 
half of the remaining land which is 
to be benefited by the levee to her 
daughter, there is sufficient privity 
‘of estate to entitle both the widow 
and daughter to recover damages sus- 
tained by the railroad’s breach of the 
contract. St. Louis, ete., R. Co. v. 
Sanders, 91 Ark. 153, 121 SW 337 

[ec] Covenant held not running 
with land.—(1) A deed of land to a 
railroad company stipulating that it 
is subject to the conditions that the 
railroad shall maintain on the land 
a station, where local trains shall 
stop, and that the grantor shall per- 
form the duties of station agent if 
he desires, etc., 
covenant running with the land, since’ 
the covenant extends to something 
not in existence and does not use 
the words “heirs and assigns.” 
Maryland, etc., R. Co. y. Silver, 110 
Md. 510, 73 A 297. (2) And a statu- 
tory provision that, when in a deed 
the words “the said covenants” are 
used, they shall have the same effect 
as if the covenant was expressed to 
be by the covenantor, his heirs, and 
representatives, etc., does not apply to 
the right of an assignee of a grantor 
conveying land to a railroad on con- 
dition that the railroad maintain on 
the land a station. Maryland, etc., R. 
Co. v. Silver. supra. 

[d] Title by mortgage foreclosure. 
—One acquiring title to the remainder 
of the grantor’s tract by mortgage 
foreclosure is a proper party to main- 
tain an action for a breach of the 
covenant. Scheller v. Tacoma R., 
_ete., Co., 108 Wash. 348, 184 P 344, 


[61 C.J.—36] 


does not create a- 
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covenant.*” 


7 ALR 810. 

24. Patterson v. a ae eaee 
Line R. Co., 202 Ala. 583, 81 S 85 

[a] Thus 2 provision ie 4 contract 
between contiguous lot owners and a 
railroad company that a spur track 
should not be used in the service of 
others does not extend the right of 
service to subsequent purchasers for 
a longer term than that for which the 
original parties had stipulated. Pat- 
terson v. Atlantic Coast Line R. Co., 
202 Ala. 583, 81 S 85. 

25. Witt v. Louisville, etc., R. Co., 
208 Ky. 126, 270 SW 732. 

[a] Rule applied.—Where a rail- 
road’s grantor had contracted to 
maintain two farm crossings, and the 
railroad had unconditionally pur- 
chased an additional right of way 
along tracks, across which one of the 
crossings was located, to raise the 
grade and construct a double track, 
a subsequent grantee of the farm does 
not have the right to compel main- 
tenance of a crossing, there being one 
crossing available, especially since 
the grantee had purchased the farm 
without a crossing, and any action for 
breach of contract to maintain it ac- 
crued only to the then owner. Witt v. 
Louisville, etc., R. Co., 208 Ky. 126, 
270 SW 732. 

As to covenants generally see Cove- 
nants § 79. 

26. U. S—Ferguson v. Omaha, etc., 
R. Co., 227 Fed. 513, 142 CCA 145. 

Ind.—Pittsburgh, ete, R. Co. v. 
Kearns, 58 Ind. A. 694, 108 NE 873; 
Pittsburgh, etc., R. Co. v. Wilson, 3 
Ind. A. 324, 72 NE 666: Lake Erie, 
etc., R. Co. v. Griffin, 25 Ind. A. 138, 

3 NE 1042, 57 NE 722. 

Ky.—wWitt v. Louisville, ete., R. Co., 
208 Ky. 126, 270 SW 732; Louisville, 
etc., R. Co. v. Durbin, 178 Ky. 363, 198 
sw. 908; Chicago, etc., R. Co. v. Dodds, 
167 Ky. 624, 181 SW 666: Elizabeth- 
town, etc. R. Co. v. Killen, 50 SW 
1108, 21 KyL 122; Elizabethtown, etc., 
pie v. Wright, 50 SW 1105, 21 KyL 

La.—Taylor v. New Orleans Termi- 
nal Co., 126 La. 420, 52 S 562, 139 Am 
SR 537. 

Mass.—Childs vy. Boston, etce., R. 
Co., 213 Mass. 91, 99 NE 957, 48 LRA 
NS 378. 

Mich.—Treat v. Pryor, 195 Mich. 
102, 161 NW 826. 


Or.—Oregon- Washington R., ete 
Co. v. Reed, 87 Or. 298, 169 P 342, 170 
P 200. 

Pa.—Scowden v. Erie R. Co., 26 Pa. 
Super. 15. 

W. Va.—Briscoe Home vy. Ohio 


River R. Co., 78 W. Va. 502, 89 SE 
727, LRAI916F 1294. 

Ont.—Toronto, etc., R. Co. v. Simp- 
son Brick Co., 17 Ont. L. 632, 13 Ont 
WR 215. 8 CanRCas 464. 

{a] MTllustrations—(1) A vendee 
of a landowner, who ‘has granted a 
right of way to a railroad on condi- 


Covenant or condition by grantor. 
a covenant or condition, on the part of the grantor, 
is enforceable against his successor in title,?* such as 
a covenant binding the grantor to erect or maintain 


[51 C.J.] 561 


on which a depot is erected, and containing a cove- 
nant on its part to maintain its depot on such land, 
and thereby induces purchasers to buy contiguous 
lands of the grantor upon the faith of the recitals 
in the deed, it is estopped to deny that it is bound 
by the covenant, even though it has in fact obtained 
the full title through another instrument;*+ and even 
though such a covenant is not for the benefit of land 
previously conveyed by the grantor to other parties, 
the removal of the depot may be restrained at the 
instance of a person who purchased land that was 
owned by the common grantor at the time of the cov- 
enant, and is therefore entitled to the benefit of the 


Likewise such 


tion that a cattle pass be maintained, 
is entitled to have the pass main- 
tained as originally constructed for 
the flowage of surface water. Treat 
v. Pryor, 195 Mich. 102, 161 NW 826. 
(2) Where, under a covenant, the 
grantee undertakes to maintain two 
passways over its road, and the gran- 
tor divides his land and sells the sev- 
eral parts to different persons, each 
of his vendees is entitled to the bene- 
fit of the covenant and may recover 
damages against the railroad com- 
pany to the extent that his part of 
the land has been injured by the fail- 
ure of the company to furnish the re- 
quired passways. Elizabethtown, 
etc., R. Co. v. Killen, 50 SW 1108, 21 
KyL 122. (3) In the absence of any 
evidence as to whether the rights of 
the grantor to have wagon road 
crossings maintained ran with the 
land, or were anything more than 
personal covenants, the reference, 
in the reservation in the landown- 
er’s deed to the railway, to a coun- 
ty road might create the differ- 
ence that the highway designated was 
in being, a part of the land, so that 
the railway was required to perform 
the agreement to maintain the wagon 
road crossings in favor of the land- 


owner’s assigns without express 
words. Oregon-Washington R., etce., 
Co. v. Reed, 87 Or. 398, 169 P 342, 


170 P 300. 

[fb] Covenant held not running 
with land.—A clause in a deed poll to 
a railroad of a right of way, binding 
the railroad to make the grantor a 
crossing,, ‘without using the word 
“heirs,” is not a covenant running 
with the land. Childs v. Boston, etc., 
R. Co., 213 Mass. 91, 99 NE 957, 48 
LRANS 378. 

27. Toronto, etc., R. Co. v. Simp- 
son Brick Co., 17 Ont. L. 632, 13 Ont 
WR 215, 8 CanRCas 464. 

28. Kelemenan y. Pittsburg, 
Co., 52 Pa. Super. 52. 
[a] Illustration.—A covenant in a 
right of way deed to a street railway 
company by which the grantee binds 
itself to construct farm crossings at 
points designated by the grantor is a 
covenant running with the land, and 
under it, a tenant of the grantor who 
drives his cattle over one of such 
crossings cannot be declared, as a 
matter of law, a trespasser upon the 
right of way. Kelemenan vy. Pitts- 


etc., 
R. 


burg, etc., R. Co., 52 Pa. Super. 52. 

29. See Tex. Rev. St. (1895) art 
4367. 

30. Logue v. Southern Kansas R. 
Co., 106 Tex. 445, 167 SW 805 [aff 
(Civ. A.) 139 SW 11]. 

31. San Antonio, etc., R. Co. y. 
Mosel, (Tex. Civ. A.) 195 SW 621. 

32. San Antonio, etc., R. Co. v. 


Mosel, supra. 

33. Union Tract. Co. v. Thompson, 
61 Ind. A. 183, 111 NE 648. And see 
cases infra note 34. 
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fences along the right of way.** But a subsequent 
purchaser from the grantor is not bound by written 
agreements of which he had no notice, actual or con- 
structive, at the time of the purchase.*® 

[§ 225] d. Excuses for Nonperformance and 
Waiver of Performance.*® The general rules as to 
the release or waiver of conditions in a deed,®* or 
of excuses for the nonperformance or breach of such 
conditions,** apply in respect of the nonperform- 
ance or breach of covenants or conditions in a grant 
of land to a railroad company.?® Thus a railroad 
company cannot excuse its failure to perform condi- 
tions or covenants contained in a grant on the ground 
of financial embarrassment,*® or for want of room, 
where it can acquire additional land by condemna- 
tion;#1 or on the ground that it has concentrated 
its force on some other part of its line;4*” or on the 
ground of defects of title, if with knowledge thereof 
it retains exclusive and undisputed possession of the 
land;** or because the part of its roadbed in ques- 
tion has been damaged or washed away by the ordi- 
nary action of waters, without any fault on its part, 
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but not to such extent that it cannot be repaired and 
protected against further injury,** unless it protects 
itself by contract against such damages;*® nor in 
case of a grant in a town can it be released from 
the performance of such conditions by an ordinance 
of the town.** But the railroad company is excused 
from performing a condition or covenant, the per- 
formance of which is rendered void by a subsequent 
statute,*7\ and it has been held that, if the estate has 
already vested in the railroad company, it will not 
be divested by reason of such nonperformance ;** 
but on the other hand it has been held that, if such 
covenant or condition constituted the consideration 
for the grant, upon the covenant or condition thus 
becoming impossible of performance, the company 
should either restore the propenty or pay for it upon 
equitable terms.*? 

Waiver or release. A covenant or condition may 
be waived or a forfeiture saved by acts of the gran- 
tor which show an intention to forego the benefits of 
the condition.5®° A railroad company’s statutory 


34, Union Tract. Co. v. Thompson, 
61 Ind. A. 183, 111 NIX 648; New York 
Cent., etc., R. Co. v. Clarke, 228 Mass 
274, 117 NE 322; Concklin v. New 
York Cent., etc., Te Co., 149 App. Div. 
739, 134 NYS 191 {aff dism 207 N. Y. 

752, 101 NE 1099]. 

35. Eastern Oregon Land Co. v. 
Deschutes R. Co., 246 Fed. 400, 158 
CCA 464 [rev 213 Fed. 897, certiorari 
den 245 U. S. 672 mem, 38 SCt 192 
mem, 62 L. ed. 540 mem, and app 
dism 248 U. S. 534 mem, 39 SCt 18 
mem, 63 L. ed. 407 mem]; Pittsburg, 
etc., R. Co. v. Bosworth, 46 Oh. St. 81, 
18 NE 538, 2 LRA 199 [aff 1 Oh. Cir. 
Ct. 69, 1 Oh. ‘Cir. ‘Dee: “427. 

{a] Unrecorded written agreement 
by grantor to fence right of way on 
each side through his lands will not 
affect the right of a subsequent pur- 
chaser without notice of the agree- 
ment to require the company to fence 
its road in accordance with Rev. St. 
§§- 3224, 3225, where the purchase 
was made without actual or construc- 
tive notice of the existence of such 
agreement. Pittsburg, etc, R. Co. 
v. Bosworth, 46 Oh. St. 81, 18 NE 533, 
2 LRA 199 [aff 1 Oh. Cir. Ct. 69, 1 Oh. 
Cir. Dec. 42]. 

36. As to fences, cattle guards, 
and crossings see supra § 220. 

87. See Deeds §§ 428-435. 

Release or discharge of covenants 
see Covenants §§ 37, 73, 74. 

38. See Deeds §§ 420-423. 

39. See cases infra this note; and 
notes 40—49. 

[a] Nonperformance not excused. 
—Where the company covenants to 
dig ditches along the right of way, the 
fact that the land is tiled at right 
angles under the right of way, and 
that this was not disclosed, or any 
provision made in the deed for empty- 
ing the ditches thereinto as an outlet, 
does not affect the company’s obliga- 
tion to provide the necessary outlet 
for such ditches. Chicago, etc., R. 
‘Co. v. Dodds, 167 Ky. 624, 181 SW 666. 

40. New York, etc., R. Co. v. Provi- 
dence, 16 R. I. 746, 19 A 759. 

41. Reidsville, ete., R. Co. v. 
ter, 13 Ga. A. 357, 79 SH 187. 

[a] Iliustration.—The fact that a 
railroad company which, in considera- 
tion of the grant of a right of way, 
has covenanted to construct a side- 
track and erect a warehouse at a cer- 
tain point is unable for want of room 
to comply with its covenant, after 
laying its track in the center of the 
right of way according to custom, 
will not excuse a breach of such cove- 
nant, since the company could comply 
with the covenant by condemning ad- 
ditional land. Reidsville, etc., R. Co. 


Bax- 


v. Baxter, 13 Ga. A. 357, 79 SE 187. 

42. McDowell v. Blue Ridge, etc., 
R. Co., 144 N. C. 721, 57 SH 520. 

[a] Thus, upon failure to perform 
the condition that its line of road 
shall be completed within five years, 
equity will not relieve against a for- 
feiture upon the ground that defend- 
ant, pursuant to a statute affecting its 


constfuction, concentrated its force 
on some other part of its line. Mc- 
Dowell v. Blue Ridge, etc., R. Co., 


144 N. C. 721, 57 SE 520. 

43. Louisville, etc., R. Co. v. Letch- 
er County Coal, etc., Co., 195 Ky. 297, 
243 SW 45. 

fa] TIllustration.—Where a _ rail- 
road company acquires a right of way 
in consideration of its agreement to 
erect a depot on a portion of the land 
with full knowledge of the condition 
of the title, and agrees to accept only 
a special warranty deed therefor, it 
cannot refuse to erect the depot on the 
ground of failure of consideration, so 
long as it remains in exclusive pos- 
session of the land, and no adverse 
person is resisting such possession, 
notwithstanding the defects in the ti- 


tle. Louisville, etc., R. Co. v. Letcher 
County. Coal; ‘ete:,'‘Co,, 195 Ky: 9297, 
243 SW 45. 

44. Ferguson v. Omaha, etc. R. 
Co., 227 Fed. 513, 142 CCA 145. 

45. Ferguson v. Omaha, ‘ete., R. 
Co., supra. 


46. Lyman v. Suburban R. Co., 190 
Til. 320, %0 NE 515, 52 LRA 645. 

[a] "Thus, where a right of way 
over land ina certain town is granted 
by the owner to a railroad company 


on conditions subsequent, requiring 
it to operate and maintain a road over 
such way, the town cannot release 
the company from the performance of 
such condition by-ordinance. Lyman 
v. Suburban R. Co., 190 Ill. 320, 60 NE 
515. 52 LRA 645. 

47. Hite v. Cincinnati, ete., R. Co., 
284 Tll. 297, 119 NE 904. 

48. Hite v. Cincinnati, etc., R. Co., 
supra. 

[a] Thus the fact that perform- 
ance of a condition subsequent in a 
deed conveying a right of way, that 
grantors have free passage on all 
passenger trains, was rendered im- 
possible of performance by Pub. Utili- 
ties Act §§ 35, 37, regulating fares and 
prohibiting discrimination, did not di- 
vest the estate. Hite v. Cincinnati, 
etc., R. Co., 284 Ill. 297, 119 NE 904. 

49. Louisville, etc., R. Co. v. Crowe, 
156 Ky. 27, 160 SW 759, 49 LRANS 
848 

[al Illustration.—Where a_ rail- 
road company’s contract to issue an 
annual pass over its lines in consid- 


eration of a right of way grant is sub- 
sequently made impossible of per- 
formance by an act of congress, the 
company should pay the grantor a 
reasonable sum for the right of way, 
deducting what he had already re- 
ceived under the contract in the form 
of transportation; but the _ relief 
granted cannot be based upon the 
contract or a breach thereof. Louis- 
ville, etc., R. Co. v. Crowe; 156 Ky. 
27, 160 Sw 759, 49 LRANS 848. 

50. Monarch Coal Co. v. Phillips 
Coal Co., 178 TOW 660, 156 NW 297; 
Tllinois ‘Cent. R. Co. v. Davidson, 
(Ky.) 115 SW 770; Sandusky, etc., R. 
Co. v. Henry, 33 Oh. Cir. Ct. 502: Erie 
v. Pennsylvania R. Co., 246 Pa. 238, 92 
A192; Harper v. Virginian R. Co., 76 
W. Va. 788, 86 SE 919. 

{a] Iliustrations.—(1) Where a 
deed to a right of way for a coal road 
contains a condition that the road 
should be operated as a public rail- 
road, and the company for eight years 
operated it solely as a private coal 
road, the grantor, not objecting or 
asserting a right to forfeiture, waives 
such right. Monarch Coal Co, v. 
Phillips Coal Co., 178 Iowa 660, 156 
NW 297. (2) A condition of a resolu- 
tion under which a city, gives land to 
a railroad, requiring it to build a pier 
within two years, is waived by a sub- 
sequent deed, which makes no men- 
tion of the building of the pier other 
than to recite the resolution and 
where the city thereafter continues to 
recognize the company’s right of pos- 
session and ownership for a number 
of years, during which it assesses and 
eollects taxes on the land against the 
company. Erie v. Pennsylvania R. 
Co., 246 Pa. 238, 92 A192. (3) A rai}- 
road company which ‘has, as part con- 
sideration, contracted with the abut- 
ting owner, to maintain a ditch and 
dike along the right of way, is re- 
leased from the obligation of such 
contract when a county ditch is sub- 
sequently located along such ditch 
and brings to it other waters not 
otherwise draining it, and such abut- 
ting owner or his successors in title 
have notice of the establishment of 
such county ditch and pay the assess- 
ment imposed for its construction, 
and later pay another assessment for 
clearing out such county ditch. San- 
dusky, etc., R. Co. v. Henry, 14 Oh. 
Cir, CtaiNast Si 332Oh. Cir Grabs 

{b] Acts not constituting waiver. 
—(1) Where a deed of a right of way 
strip sixty-six feet wide and a mile 
long gave the consideration as a dol- 
lar, and provided that the grantee 
should perform the things mentioned 
in the deed, anda later deed from the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


- §§ 225-226) 


duty to construct necessary culverts or sluices*®! is 
not waived by the grantor by recitals in the convey- 
ance that, as a consideration therefor, the company 
will maintain in good condition all drainage ditches, 
ete., so long as they are deemed necessary by the 
grantor ;°* but such provision merely adds the fur- 
ther duty of maintaining existing ditches.>* 
grantor’s release of his right to recover damages from 
the railroad for its failure to discharge such statu- 
tory duty must be sustained by a sufficient considera- 


tion:>* 


same grantor of a strip twenty-five 
feet wide on either side of that first 
granted and one thousand five hun- 
dred feet long gave the consideration 
as a dollar, and the further considera- 
tion of the benefits to be derived from 
the building of such road, the second 
deed, having no connection with the 
first, did not relieve the grantee from 
performance of the obligations as- 
sumed in the first-as the consideration 
thereof. Tlinots_. Cent. sak... Cow Vv. 
Davidson, (Ky.) 115 SW°770. (2) A 
grantor of land for railroad purposes, 
who by the deed designates the places 
thereon for the erection of depots, so 
as to prevent depots from obstruet- 
ing his view, does not abandon or 
waive the condition by a subsequent 
deed of an adjacent strip of land, 
silent as to the location of depots, 
where the strip is not suitable for the 
erection of depots, and where it is 
not intended that any building should 
be erected thereon. Lexington, etce., 
R. Co. v. Moore, 140 Ky. 514, 131 SW 
257. (3) A subsequent deed correct- 
ing errors or enlarging boundaries 
of a right of way made pursuant toa 
previous contract and deed, and re- 
ferring thereto, but omitting the 
covenant, is not a release of a cove- 
nant.in the original deed binding the 
railroad company to maintain a de- 
pot, where it appears that such re- 
lease was not intended. Harper v. 
een R. Co., 76 W. Va. 788, 86 SE 


51. See infra §§ 453-456. 
52. Missouri, etc., R. Co. v. River- 


head Farm, 53 Tex. Civ. A. 6438, 117} 
SW 1049 


53. Missouri, etc., R. Co. v. River- 
head Farm, supra. 

54. 
head Farm, supra. 

55. Action to recover cost of cross- 
ing, etc. see supra § 220. 

Lien for damages for breach of con- 
dition see infra § 611. 

56. See Covenants § 169. 

57. See Deeds § 436 


58. Gayden v. Louisville, ete., R.f 


Go.) 39 tua. Ann.).269, 10S: 792 

fa] Illustration.—Under a _ con- 
tract which gives a railroad company 
a right of way conditioned upon com- 
pletion pf the road within a specified 
time, the grantor must seek annul- 
ment of the contract judicially, upon 
nonperformance of the condition; and 
therefore, if the grantor, during per- 
formance of the obligation, after the 
expiration of the time, does not ob- 
ject, and allows the work to be com- 
pleted, he is estopped to demand, more 
than a year thereafter the value of 
the land taken and damages conse- 
quent on the use of the grant in the 
contemplation of the parties when the 
contract was entered into. Gayden v. 
Louisville, ete., R. Co., 39 La. Ann. 
269° 1S.) 792: 

59. U. S.—Minard v. Delaware, etc., 
R. Co., 153 Fed. 578, 82 CCA 586 [aff 
139 Fed. 60]. 

Ari St.y Iaouis, ete; (Re. Couey: 
Sanders, 91 Ark. 153, 121 SW 337. 

Cal.—Southern California R. Co. v. 


Slauson, 1438 Cal. 342, 71 P 352, 94 
AmSR 58, 6 Cal. Unrep. Cas. 874, 68 
122 Wy ies 


Fla.—Silver Springs, ete., R. Co. v. 
Van Ness, 45 Fla. 559, 34 S 884. 

Ill. Springfield, ete., Tracts \CoOve Va 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas19124 187; Conger v. Chicago, 


|terington, 84 Tex. 218, 


Missouri, etc., R. Co. v. River-| & 
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[§ 226] e. Rights and Remedies of Parties®°— 


[51 C.J.] 563 
(1) 


As in the case of a breach of cove- 
nants®® or conditions®’ in a deed generally, where a 
railroad company fails to comply with the covenants 
or conditions upon which land was granted to it, the 
grantor, unless he is estopped by his acquiescence or 
laches,°® may maintain an action against the com- 
pany for damages sustained by reason of the 
breach,®® in which action the general rules apply as 
to the pleading,®° evidence,®* and trial.®? 


The gran- 


tor may sue for damages, even though the contract 


tc, ReeGo; Lb LL 366: 

Ind.—Chicago, etc., R. Co. v. Hall, 
135 Ind. 91, 34 NE 704, 23 LRA 231. 

Kan.—Kansas Pac. R. Co. v. Hop- 
kins, 18 Kan. 494. 

Ky.—Lexington, ete, R. Co. 
Moore, 140 Ky. 514, 131 SW ‘o57: 
Bright v. Louisville, etc., R. Co., 87 
SW 780, 27 KyL 1052; Elizabethtown, 
ete., R. Co. v. Killen, 50 SW 1108, 21 
KyL 122. 

Mich.—Lane v. Michigan Tract. Co., 
135 Mich. 70, 97 NW 354. 

Mo. —Haydon v. St. Louis, ete, RB. 
Co., 222 Mo,, 126, 1214 SW 15 fafé 117 
Mo. A. (76, ° 93 sw 833]; Ruddick v. 
St. Louis, ete., R. Co., 116 Mo. 25, 22 
SW 499, 38 AmSR 570. 

Nebr.—Moseley v. Chicago, etc., R. 
Co., 57 Nebr. 636, 78 NW 293. 

N. J.—Gumaerd Lead, etce., Co. v. 
Brie R. Co., 92° N;. J. L. 216, 104° A 
134. 

N. Y.—Rich v. New York Cent., 
ete Re 10.5 87 ON. ¥. "382s." Rich w. 
New York Cent. R. Co., 89 Hun 604 
mem, 34 NYS 1146 mem [aff 154 N. Y. 
733 mem, 49 NE 1103 mem]. 

N. Oe ean v. Cumberland 
Lumber Co., 159 N. C. 382, 74 SE 1011, 
42 LRANS 64. 

Pa.—Vandivort v. roy gee a etc., 
R. Co., 249 Pa. 217, 94 

Tenn.—Ramsey Vv. Hdgoheld, 
Re. Co:,co2 Penny Che 17.0: 

Tex.—Chicago, etce., R. Co. v. Tit- 
19 SW 472, 
Guitwiete:* Ran Coe v.. 
11 SW_ 1094; 
38 Tex. 


etc., 


31 AmSR 39; 
Dunman, 74 Tex. 265, 
Gulf, ete., R. Co. v. Martin, 
Civ. A. 379, 86 SW 25. 
Wash.—Scheller v. Tacoma R., etc., 
ois 108 Wash. 348, 184 P 344, 7 "ALR 


10. 
mee dae v. Covert, 17 Grant 


Ch 
60. See Pleading 49 C. J. p 1; and 


|cases infra this note. 


[a] Complaint held sufficient in an 


faction for damages for destruction 


of a private farm crossing, as against 
general demurrer, to show plaintiff's 
right to a private crossing and that 
by defendant’s acts he had peo: bree 
aged. Pittsburgh, etc, R. 

Kearns, 58 Ind. A. 694, 108 NE 973, 

{[b] Amended petition.—In an ac- 
tion for damages for a breach of con- 
tract to construct and maintain a rea- 
sonable and a convenient grade cross- 
ing, where there has been no change 
of conditions between the filing of the 
petition and the time of the trial, an 
amended petition asserting damages 
for inconvenience occurring after the 
filing of the original petition is not 
necessary. Louisville, etc., R. Co. v. 
Tuttle, 201 Ky. 798, 258 SW 688. 

{c] Pleading in alternative.—A 
bill by a grantor, founded on the 
failure of defendants to perform the 
obligation of a deed to erect and 
maintain a passenger station, and 
praying in the alternative, in case 
the court should be of the opinion 
that the stipulation is a condition 
subsequent instead of a covenant, for 
recovery of the land, may properly 
be treated by complainant as one for 
breach of covenant, and not one for 
recovery of land for condition broken. 
Carnegie Realty Co. v. Carolina, etc., 
R. Co,, 136 Fenn. 300, 189 SW 371. 

[d] Plea or answer.—Iin an ac- 
tion for damages for a failure to con- 
struct and maintain a depot, a plea 


} struet 


that the station was operated at in- 
creasing losses is bad, in so far as it 
seeks to vary defendant’s written 
contract to build a depot near the 
land of plaintiff’s deceased, but good 
against demurrer as setting up chang- 
ed conditions since the ba hel der 2 

of the station. Louisville, ete, R. 
£0, v. Johnson, 207 Ky. 813, 270 SW 


eel Variance.—Where, in an -ac- 
tion of covenant, the declaration de- 
clares upon a covenant that a depot 
should be maintained by the grantee 
so long as its tracks over the right of 
way should be used, and the deed of- 
fered in evidence in proof of such 
covenant contains no clause in such 
language nor in language which, in 
substance, is equivalent to the cove- 
nant declared on, there is a variance 
between the allegation and proof. 
Armstrong v. Seaboard Air Line R. 
Co., 85 Fla. 126, 95 S 506. 

61. See Evidence 22 C. J.p1; and 
cases infra this note. 

[a] Admissibility of evidence.— 
(1) In action for breach of contract 
to construct and maintain a depot 
near the land of plaintiff’s deceased, 
evidence of a decline in the income 
from the station is admissible in sup- 
port of a plea that public interest 
necessitated abandonment of the 
depot by reason of changed conditions 
of traffic. Louisville, etc., R. Co. v. 
Johnson, 207 Ky. 813, 270 Sw 58. (2) 
In an action for a contract penalty 
for failure to construct a railroad 
near plaintiff’s land, the complaint 
having stated facts authorizing judg- 
ment for plaintiff for the difference 
between what he received from de- 
fendant for timber sold and its true 
value, evidence that defendant pur- 
chased the timber at less than its true 
value because of its promise to con- 
the railroad is admissible 
Herring v. Cumberland Lumber Co., 74 
SE 1011, 159 N. C. 382, 42 LRANS 64. 

[b]. Offer of proof held erroneous- 
ly rejected as to an agreement to re- 
store a-depot, and its breach, and as 
to damages. Rich v. New York Cent., 


. | ete., R. Co., 87 N. Y. 382; Rich v. New 


York Cent. R. Co., 89 Hun 604 mem, 
34 NYS 1146 mem [aff 154 N. Y. 733 
mem, 49 NE 1103 mem]. 

62. See Trial [38 Cye 1238]; 
cases infra this note. 

[a] Tllustrations.—(1) Where, in 
an action for failure to maintain a 
private crossing, it appears that the 
railroad had maintained the crossing 
until it condemned an additional 
strip for a double track which re- 
quired a new overhead crossing, the 
building of the new crossing was part 
of the reconstruction work, so that an 
instruction authorizing damages from 
the expiration of a reasonable time 
for the reconstruction work is not 
erroneous as excluding time to re- 
build the crossing. Pittsburgh, etc., 
R. Co. v. Kearns, 191 Ind. 1, 128 NE 
42. (2) Where an instruction given 
is not susceptible of the construc- 
tion placed on it as authorizing re- 
covery for loss of a statutory right 
to cross a railroad right of way, a 
requested instruction that the statu- 
tory right does not require the rail- 
road to construct the crossing is prop- 
erly refused. Pittsburgh, etc., R. Co. 
v. Kearns, supra. (3) Where the 
court has-instructed that. possession 


and 


564 [51 C.J.] 
sonveying the land gives the grantor a right to have 
a reconyeyance on a breach of a condition, but does 
not specifically provide that such reconveyance shall 
be the exclusive remedy on such breach,°* and the 
fact that the grantor has such an election does not 
give the grantee a right to elect whether it will re- 
spond in damages or by a reconveyance.®* Instead 
of suing for damages the grantor may maintain a 
bill for specific performance of the condition or 
covenant;°* or in case of a breach of a condition 
subsequent, an action may be maintained to forfeit 
the land or rights therein,®® or to recover the land 
or its value together with such other considerations 
as have passed.°7 But the grantor cannot sue both 
for the land and for damages for its taking.®* It 
has been held that, where the condition is a condition 
subsequent, without any promissory undertaking on 
the part of the grantee, the grantor is entitled only 
to a forfeiture of the estate,°® and not to a decree 
for specific performance,’® or a judgment for dam- 
ages.7+ 

{§ 227] (2) Injunction.7? The grantor, instead 
of suing for damages or for forfeiture of the land, 
may sue for an injunction to restrain the railroad 
company from breaking the covenants or condi- 
tions,7®> and for damages for breaches already 
made;‘* and the mere fact that the grantor has de- 
layed in bringing suit does not bar him from equita- 
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ble relief where defendant is not prejudiced by such 
delay.7> Thus until the public interest requires the 
removal of a depot, the railroad company may be 
restrained from removing it in violation of a cove- 
nant;*® but a judgment restraining such removal 
in violation of a covenant does not prevent such re- 
moyal in obedience to an order of the railroad com- 
mission when public benefit requires such removal,*? 
for while the railroad commission has authority to 
enforce the law as to the removal of railway depots, 
it is not its duty to enforce contracts of railroad com- 
panies with private individuals as to the maintenance 
of depots.7® So, where the condition of a license 
granted is that the license shall be void unless the 
road is constructed within a certain time, the li- 
censor may enjoin the further extension of the road 
over the line after such time has elapsed.?® But 
where the company subsequently finds it necessary to 
disregard a covenant or condition in order properly 
to discharge its duty to the public, it will not be 
enjoined against a breach of its agreement,®°® but the 
owner of the land will be remanded to a suit for 
damages growing out of the breach.§? 

By railroad company. On the part of the railroad 
company, lt may maintain a suit against the land- 
owner to enjoin interference with the right of way 
and to quiet title,*? and in such suit the court may 
restrict the right of the landowner to a private cross- 
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under a right of way deed contain- 
ing a covenant to maintain a cross- 
ing is sufficient to make the covenant 
binding upon the railroad, a request- 
ed instruction, to find for defendant 
unless the preponderance of the evi- 
dence shows acceptance of the deed 
by the railroad, is properly refused as 
tending to confuse the jury. Pitts- 
burgh, etc., R. Co. v. Kearns, supra. 
(4) Where the court has instructed 
the jury as to the damages for breach 
of covenant to construct a crossing 
over a railroad, a tendered instruc- 
tion by defendant, that in condemna- 
tion proceedings for an additional 
right of way all damages were as- 
sessed which were incident to the ap- 
propriation, is properly refused as 
confusing. Pittsburgh, etce., R. Co. 
v. Kearns, supra. 

[b] Questions for jury.—(1) In 
an action by a landowner against a 
railroad company for breach of a 
contract to construct a retaining wall, 
the questions of whether there was 
a breach and the resulting damage are 
for. the jury. Gumaerd Lead, etc., Co. 
V.urie, R.eCo.,. 92 N. J. b..216,.104 4 
134. (2) Evidence of the failure of 
defendant to construct a depot with- 
in the contract time requires submis- 
sion of the question to jury with in- 
structions defining damages. Louis- 
ville, etc., R. Co. v. Johnson, 207 Ky. 
813, 270 SW 58. 

63. Fairchild v. City, ete., Contract 
Co., 153: App. Div. 277; 138 NYS 133. 

64. Fairchild v. City, ete., Contract 
Co., supra. 

65. See Specific Performance [36 
Cyc 584]. 

66. See infra § 290. 

67. St. Louis, etc., R. Co. v. Berry, 
86 Ark. 309, 110 SW 1049; Gulf, etc., 
R. Co. v. Dunman, 74 Tex. 265, 11 SW 
1094; Tyler v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 87 SW 238 [rev 
on other grounds 99 Tex. 491, 91 SW 


A} 

Vee: Gulf, etc., R. Co. v. Dunman, 
74 Tex. 265, 11 SW 1094. 

69. Close v. Burlington, etc., R. 
Co,. 64 Iowa 149, 19 NW 886; Mills 
v. Seattle, etc., R. Co., 10 Wash. 520, 
39 P 246. See generally infra §§ 289, 
290. 

ete,  R. 


70. Close v. Burlington, 


Co., 64 Iowa 149, 19 NW 886. 

71. | Close fya, Burlington, meters bx. 
Co., supra; Mills v. Seattle, etc., R. 
Co., 10. Wash. 520, 39 P 246. 

72. Injunctions generally 
JUNCTIONS) S2Cws, Dik. 

73. Ga.—Watters v. Rome, etc., R. 
Co., 133 Ga. 641, 66 SE 884. 

Ind.—Barth v. Pittsburgh,: ete., R. 
Co., 175 Ind. 554, 98 NE 535 [mod 
(A.) 90 NE 488]. 

La.—Godchaux v. Iberia-Vermilion 
R.,Co., 132 La. 77, 60 S 1027. 

N. Y.—Atlantic Mills v. New York 
Cent., ete., R. Co., 221 App. Div. 386, 
223 NYS 206 [aff 248 N. Y. 535 mem, 
162 NYS 514 mem]. 

Oh.—Miller v. Lake Shore, etc., R. 
Co., 88 Oh. St. 499, 103 NE 374. 


see In- 


Va.—Robertson vy. Bertha Mineral } 


Co., 128 Va. 93, 104 SE 832. 

Eng.—Lloyd v. London, etc., R. Co., 
2 De G. J. & S. 568, 67 EngCh 568, 46 
Reprint 496. 

[a] Illustration.—A provision, in 
a deed to a railroad company, that the 
transfer is solely to enable the com- 
pany to use the land for necessary 
railroad purposes is not a resolutory 
condition or condition subsequent, but 
entitles the grantor to enjoin the 
grantee from using a warehouse 
erected on the land for private pur- 
poses. Godchaux v. Iberia-Vermilion 
Coy hog) ac Ui, 60 ASaw02t: 

[b] Admissibility of evidence.— 
Where a deed to a railroad right of 
way is in consideration of ten dol- 
lars and benefits to accrue to the 
grantor from the construction of the 
railroad through his lands, if the 
grantor sues to enjoin the railroad’s 
construction at a particular place on 
the theory that such construction 
would not benefit his land, but would 
work irreparable injury thereto, evi- 
dence to rebut such testimony is ad- 
missible. Watters v. Rome, etce., R. 
Co., 133 Ga. 641, 66 SEH 884. 

74. Atlantic Mills v. New York 
Cent. Co., 221 App. Div. 386, 223 NYS 
206 [aff 248 N. Y. 535 mem, 162 NYS 
514 mem]. 

75. Atlantic Mills v. New York 
Cent. R. Co., supra. 

[a] Thus, where a right of way 
for railroad tracks crossing the gran- 
tor’s property is contained in a deed 


of dock property and is intended to 
be used solely in connection with the 
dock property, delay in suing to en- 
join the use of the right of way for 
purposes not authorized by the deed, 
and for damages, is not a bar to equi- 
table relief, where defendant made no 
expenditure on the faith of its lease 
from the owner of the dock property, 
and moreover has carefully protected 
itself in the lease against anticipated 
litigation. Atlantic Mills v. New 
York Cent." R, Cos? 22 0 4Apps Div, sb, 
223 NYS 206 [aff 248 N. Y. 535 mem, 
162 NYS 514 mem]. 

CLC. nt COVE 


76. San Antonio, 
Mosel, (Tex. Civ. A.) 195 SW 621; 
Re Coy 


Mosel vy. San. Antonio, ete., 
(Rex Civ. AE L US We Ose. 

Performance of covenant or condi- 
tion as to depot see supra § 218. 

77.. -san* Antonio; éte..9 Rai Cone ve 
Mosel, (Tex. Civ. A.) 195 SW 621: 

{a] Pleading.—A suit to restrain 
a railway company from moving its 
passenger depot in a town to another 
place in the same town, which alleges 
that the company contracted to main- 
tain a depot at the present location; 
that it began preparations to erect a 
new depot on other grounds; that the 
place for the new depot would be in- 
convenient and _ inaccessible; that 
plaintiffs bought their property on 
the faith that the company would 
maintain its passenger depot on the 
present site, states a cause of action 
as against a general demurrer, and 
the court on the evidence must ascer- 
tain whether plaintiffs are entitled to 
a temporary injunction until the case 


may be tried on the merits. Mosel v. 
San Antonio, ete. R. Co., (Tex. Civ. 
A.) 177 SW 1048. 

78. San Antonio, etc. R. Co. v. 


Mosel, (Tex. Civ. A.) 195 SW 621; 
Mosel v. San Antonio, ete.,° R. Co., 
(Tex. Civ. A.) 177 SW 1048. 

79. Detroit, etc., Plank Road Co. v. 
Detroit Suburban R. Co., 103 Mich. 
585, 61 NE 880; McDowell v. Blrs 
Ridge, eterna Con wlat 4 Nas Cea choy 
SE 520. ‘ 

80. Miller v. L. S..& M. S. R. Co., 
12 OhNPNS 683. 

81. Miller v. L. S. & M. S. R. Co., 
supra. 


82. Oregon-Washigton BS etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 227-229] 


ing of the track to be maintained by him at the place 
designated in the conveyance.§®? 

A private individual cannot compel discontinuance 
of railroad operations as a means of securing per- 
formance of a contract obligation to himself.8?” 

[S$ 228] (3) Reformation, Cancellation, or Re- 
scission. The grantor may maintain an action for 
the reformation of the contract to convey by the in- 
sertion of a covenant or condition, to make it con- 
form to the terms agreed upon.** He may, also, 
upon tendering back the price paid,’® maintain a 
suit in equity for the cancellation of a conveyance 
which has been obtained by fraud.®* But ordinari- 
ly he is not entitled to a cancellation or rescission of 
the grant for the mere breach of a covenant or con- 
dition,®* unless the conveyance contains a provision 
to that effect,®* and unless the whole enterprise is 
abandoned.’® Equity will not cancel a right of way 
deed on the ground of failure to issue an annual pass 
as consideration additional to that expressed in the 
deed, where compliance with the agreement is pro- 
hibited by the Interstate Commerce Act.®° So also, 
in the absence of fraud, a right of way deed will not 
be canceled because of a breach of a contemporane- 
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ous parol agreement,®! nor in a suit to cancel such 
a deed will alternative relief in damages be granted 
for such breach, where the deed itself recites a money 
consideration that is actually paid and the nonper- 
formance complained of is not incorporated in or 
made a condition in the written conveyance.?” 

By railroad company. It has been held that, where 
a railroad company receives a right of way grant on 
payment of money and an agreement to construct a 
crossing, the agreement to construct the crossing is 
severable from the grant, and the railroad company 
may rescind such agreement, if found necessary in 
the improvement of its road, and subject itself to 
monetary damages without losing the grant.°® 

[§ 229] (4) Damages®+—(a) In General. Sub- 
ject to the rules relating to damages generally,®® a 
landowner is not entitled to recover speculative dam- 
ages for a breach of a covenant or condition by the 
railroad company,°® but as a general rule, the meas- 
ure of damages is the actual damage sustained by 
him by reason of such breach,®? and this has been 
held to be the difference in the value of the land 
before and after the breach,®® or the difference in 
the rental value of the land before and after the 


Co. v. Reed, 87 Or. 398, 169 P 342, 170 
P 300. 

83. Oregon-Washington R., 
Co. v. Reed, supra. 

8344. Tayior v. Florida East Coast 
R. Co., 54 Fla. 635, 45 S 574, 16 LRA 
NS 307. 

[a] Tllustration.—Where the own- 
er of land conveyed it to a railroad 
for a right of way of its main line, 
and the corporation violates its agree- 
ment to maintain a spur track and 
depot onthe spur track, the grantor 
cannot enjoin the running of trains 
over the main line, as the public has 
rights requiring uninterrupted serv- 
ice. Taylor v. Florida East Coast R. 
Co., 54 Fla. 635, 45 S 574, 16 LRANS 

We 


etc., 


84. Jewett v. Chicago, etc., R. Co., 
45 Mo, A. 58. 

[a] Evidence held insufficient.— 
In an action to reform a contract for 
the conveyance of a right of way by 
inserting therein, as an additional 
consideration, an agreement on the 
part of the company to construct and 
maintain certain undercrossings on 
plaintiff's farm, unless the testimony 
establishes that as the true contract 
between the parties, the trial court 
cannot reform the instrument by in- 
serting such .a_e provision therein. 
sour v. Chicago, ete; R. Co., 45 Mo. 


85. Cochran v. eer pena ete., R. 
Casio i Si C234, (8A (SE 

[a] Rule applied.—A at eee con- 
veying a right of way to an electric 
railroad company with the right to 
make cuts-and fillS may not, without 
first tendering back the price, sue to 
vacate a material clause in the deed 
and for damages for trespass for 
fraud based on the company’s repre- 
sentation that the road would run at 
grade. Cochran v. Greenville, ete., R. 
€o.; 97 S. C. 34, 81. SE 191. 

86: Grundy v. Louisville, ete. R. 
Co., 98 Ky. 117, 32°>SW 392, 17 KyL 
669; Cochran v. Greenville, ete, R. 
Co; 97 S.C. 34, 81 SE 191. 

[a] Not grounds for cancellation. 
—The landowner cannot have the con- 
veyance canceled merely because, aft- 
er the right of way was procured, it 
was conveyed to another company 
pursuant to a previous agreement.to 
construct the road, in consideration 
of a right of way through the county 
and a specified amount as_a bonus. 
Grundy ‘v. Louisville, ete., R. Co., 98 
Tey 1i7,, 82 SW 392; 17 KyL 669. 

, Cancellation of contracts generally 
gee Pepe ellation of Instruments 9 C. 
Ganceliation or rescission of con- 


tract see supra § 184. 

87. Richard v. Baldwin Lumber 
Co., 142 La. 829, 77 S 645; Haydon v. 
St. Louis, etc., R. Co., 222 ‘Mo. 126, 121 
SW 15 [aff 117 Mo. A. 76, 93 SW 833]; 
Moseley v. Chicago, etc., R. Co., 57 
Nebr. 636, 78 NW 293; Chicago, etc., 
R. Co. v. Titterington, 84 Tex. 218, 19 
SW 472, 31 AmSR 39. 

- Cancellation of contract for non- 
performance generally see Cancella- 
tion of Instruments §§ 45-47. 

88. See infra § 289. 

89. Savannah, ete., R. Co. v. 
kinson, 94 Ga. 780, 21 S 1010. 

[a] Grantor is entitled to cancel- 
lation of his deed and damages for in- 
jury to his land where the considera- 
tion of the conveyance, as expressed 
in the deed itself, was the benefits 
which were expected to accrue to the 
grantor from the construction of the 
road, and there was an express prom- 
ise to construct the road, by virtue of 


At- 


-~which promise the conveyance was sSe- 


cured, and where the company en- 
tered upon the land, cleared off the 
right of way, prepared its roadbed, 
ete., and afterward abandoned the 
work and sold out to a rival company 
with intent that the whole enterprise 
should be suppressed and abandoned. 
Savannah, etc., R. Co. v. Atkinson, 94 
Ga. 780, 21 SE 1010. 

- 90. Dorr v. Chesapeake, etc., R. Co., 
78 W. Va. 150, 88 SE 666, LRA1916E 


fa]. Thus, where the grantor of a 
right of way and the railroad company 
agree that the railroad will issue a 
pass annually for life, which agree- 
ment is subsequently prohibited by 
the Interstate Commerce Act of June 
29, 1906, a failure to issue the pass 
will not entitle the grantor to a decree 
for rescission of the grant. Dorr v. 
Chesapeake, etc., R. Co., 78 W. Va. 150, 
88 SE 666, LRA1916H 622. 

91. Stannard v. Aurora, etec., R. Co., 
220 Ill. 469, 77 NE 254; New Orleans 
Great Northern R. Co. v. Belhaven 
Heights. Co.,- 122 Miss. 190, 84 S 178, 
13 ALR 560. 

[a] In absence of any element of 
fraud or oppression, an executed con- 
veyance for a stated money considera- 
tion will not be canceled for nonper- 
formance of a contemporaneous parol 
agreement to build a railroad upon the 
land granted, where the testimony 
fails to show a willful intention not 
to perform such parol promise at the 
time the deed is executed. New Or- 
leans, Great Northern R. Co. v. Bel- 
haven Heights Co., 122 Miss. 190, 84 S 
178. 

[b] Failure to perform promise to 


build road is not ground for cancella- 
tion, although the company represent- 
ed, when land for a right of way was 
deeded to it, that it had theretofore 
located its line of road over the land 
conveyed and would do certain things 
in the future, in the absence of any- 
thing to show that such representa- 
tions were falsely made. Stannard v. 
aes etc., R. Co., 220 Ill. 469, 77 NE 


92. New Orleans Great Northern 
R.. Co. v. Belhaven Heights Co., 122 
Miss. 190, 84 S 178, 

93. Williams v. Delaware, ete., R. 
Co;,, 255" Par is3vo99 Ay AT Ty illeyacve 
fates pute, ete.;) KR.) Co:,, 2039 Pas 24s 


94. Cross references: 

For ae to construct depot see in- 
fra 

For failure to construct fences, cross- 
Hoke cattle guards, ete., see infra 


Stipulations respecting damages see 

supra § 222. 

95. See Damages 17 C. J. p 699. 

96. Reidsville, ete., R. Co. v. Bax- 
ter, 13 Ga. A. 351, 719 SE 187. 

[a] Damages held not speculative. 
—The damages consequent upon the 
breach of a covenant to construct a 


| Sidetrack, and erect a warehouse to 


be used as a depot, are not necessa- 
rily speculative, although resting up- 
on the opinion of witnesses. Reids- 
ville, ete., R. Co. v. Baxter, 13 Ga. A. 
357, 79 SE 187. 

97. Fla.—Silver Springs, ete. R: 
Co, v. Van Ness, 45 Fla. 559, 34 S 884. 

Ind. —Louisville, etc.. R. Co. v. Pow- 
er, 119 Ind. 269, 21 NE 751. 

Ky.—Louisville, etc... R. Co. v. Bas- 
kett; 104 SW 695, 31 KyL 1085. 

Nebr.—Donisthorpe v. Fremont, ete., 
R. Co., 30 Nebr. 142, 46 NW 240, 27 
AmSR 387. 

Tex.—Gulf, ete., R. Co. v. Dunman, 
74 Tex. 265, 11 SW 1094, 85 Tex. 176, 
19 SW 1073. 

[a] Failure to remove track.— 
The measure of damages for breach of 
an agreement to remove’ its- track 
from a right of way to adjacent lands 
on written notice, if phosphate depos- 
its should be found on the right of 
way and the grantors desire to re- 
move them, is the value of the phos- 
phates that could not be mined with- 
out letting down the tracks or injury 
to the surface of the right of way. 
Silver; Springs; etc.,, R.'Co. vs Van 
Ness, 45 Fla. 559, 34 S 884. 

98. Loewenthal v. Georgia Coast, 
ete., R. Co., 265 Fed. 961 [aff sub nom. 
Clarke v. Aiken, 276 Fed. 21]. 

{a] Dlustration.—Where a land- 


566. [51-.C. J.J; 
breach.®® 

As to ditches and drains; levees. Where a rail- 
road company violates its contract as to construct- 
ing and maintaining a culvert or ditches, by reason 
of which adjacent land is injured, the amount to 
which plaintiff is entitled is the actual damages sus- 
tained, and, in case of injury to growing crops, is 
the difference in value of such crops immediately 
before the injury and their value immediately aft- 
er.” The measure of damages in such cases as to 
land in cultivation is the difference in value between 
what was raised and what could have been raised 
except for the breach,* and, as to land the grantor 
was prevented from cultivating, has been held to be 
ts rental value,‘ or the cost and expense of restor- 
ing the land to its former condition, and the loss 
occasioned by being deprived of the use of the same, 
with interest.° But it has been held that the meas- 
ure of damages for a breach of contract to construct 
a proper levee is what it would reasonably cost to 
build the levee the railroad company contracted to 
construct;® and that the landowner is not entitled 
to recover, in addition, damages sustained by loss 
of crops due to the railroad company’s failure prop- 
erly to construct the levee, since, if plaintiffs wished 
to avoid such loss, they might have done the work 
themselves. 

A stipulation for liquidated damages for the breach 
of one covenant or condition does not apply to and 
authorize the recovery of such damages for the 
breach of a different covenant or condition.® 

[§ 230] (b) Failure To Erect or Removal of Sta- 
owner conveys land for a right of way 3. 


in consideration of an agreement on 
the part of the railroad to maintain 


Chicago, 


RAILROADS 


etc., 
184 Ky. 529, 212 SW 115; 
ete., R. Co. v. Dodds, 167 Ky. 624, 181 


eA. adhe eS iy 


[8§ 229-230. 


tion.® The measure of damages for breach of a 
covenant or condition to erect and maintain a sta- 
tion upon the land conveyed, in consideration of the 
conveyanee, is determined by the injury actually sus- 
tained by the grantor by reason of such breach,'® 
and in case of a failure to erect a station, the meas- 
ure of damages has been held to be the value of the 
land or right of way given,!! with interest from the 
time the company took possession;!? and also the 
amount in which the adjacent land would have been 
increased in value by the erection of the depot, that 
is, the difference between the value of the land with- 
out a depot and its value if a suitable depot had 
been constructed.1* The increased value of the 
property with a depot for business purposes may be 
considered in this connection,!+ but not the profits 
which might have been made in business on the 
land.1® Where the depot is eventually erected, and 
the breach consists in the failure to erect it within 
the time agreed, or within a reasonable time, the 
damages are measured by the benefit which the gran- 
tor would have derived therefrom to the time of 
performanee,'® or, as has been held, by the legal in- 
terest on the amount by which the value of land of 
such owner would have been enhanced by the erec- 
tion of the building for the time its erection was 
delayed.17 Where land is conveyed in consideration 
of a depot being established thereon, and the depot, 
after being established, is ordered by the railroad 
commission to be moved to another point, the grantor © 
may recover the fair value of the land conveyed to, 
and appropriated and retained by, the ecompany,** 


RivGo. sve: Stahr: dre Allegheny Valley R. Co., 74 


Chicago, | Pa. 7 
(a] Admissibility of evidence.,— 


openings through any embankment 
constructed to insure the flow of wa- 
ter required in the cultivation of rice, 
and the cultivation of rice had. been 
abandoned for twenty years, and pas- 
Ssageways through the embankment 
were filled up, the landowner, in an 
action for damages, was not entitled 
to the cost of reconstructing the pas- 
sageways, but only to the difference 
in the value of the land with the pas- 
sageways and without them, where 
such difference was only four hundred 
dollars and the cost of reconstructing 
the passageways would be in excess 
of three thousand dollars. Clarke v. 
Aiken, 276 Fed. 21 [aff sub nom. Loe- 
wenthal v. Georgia Coast, etce., R. Co., 
265 Fed. 961]. 

99. Louisville, ete., R. Co. v, Mal- 
ott, 135 Ind. 113, 34 NE 709. 

1. Sabine, etc., R. Co. v. Joachimi, 
58 Tex. 456; Texas, etc., R. Co. v. 
Sutor, 56 Tex. 496; Moorman v. Seat- 
tle, etc., R. Co., 8 Wash. 98, 35 P 596. 

[a] Damages approximately 
caused.—A breach of such condition 
holds the company liable for damages 
proximately resulting from its fail- 
ure to maintain sufficient ditches, but 
not for damages from an increased 
flow of water caused by the ditches 
from another railroad. Texas, etc., R. 
Co. v. Sutor, 56 Tex. 496. 

2. Sabine, etc., R. Co. v. Joachimi, 
58 Tex. 456. 

[a] Inquiry as to value of crops is 
to be confined to the very time of the 
destroying flood and the very place 
where it occurred and should not ex- 
tend to the date of the maturity of 
the crop, or to the place where it 
would usually find a market, nor can 
any account of loss or profits by a 
consequent delay in getting the crop 
to market enter into the estimate. 
Sabine, etc., R. Co. v. Joachimi, 58 Tex. 
456. 

Measure of damages for injurv to 
crops generally see Damages § 190. 


SW 666. 

4. Chicago, etc., R. Co. v. Stahr, 184 
Ky. 529, 212 SW 115. 4 

5. Sabine, etc., R. Co. v. Joachimi, 
58 Tex. 456. 

6. St. Louis, ete., R. Co. v. Sanders, 
91 Ark. 153, 121 SW 337. 

7. St. Louis, etc., R. Co. v. Sanders, 
supra. 


8. Clemons v. Grays Harbor, etc.,. 


R. Co., 68 Wash. 38, 114 P 865. 

{a] Thus a stipulation to pay a 
specified sum as liquidated damages, 
for the grantee’s “interference” with 
the grantor’s use of an intersecting 
logging road, has no application to a 
breach of other provisions requiring 
the grantee to construct and maintain 
a crossing, which collapses and inter- 
rupts the use of the logging road, un- 
less such collapse is the result of the 
grantee’s “interference,” that is, some 
affirmative or physical act. Clemons 
v. Grays Harbor, etc., R. Co., 63 Wash. 
38, 114 P 865. 

9. Covenant or condition as to 
erecting stations generally see supra 
§§ 217, 218. 

10. Louisville, etc., R. Co. v. Sum- 
ner, 106 Ind. 55, 5 NE 404, 55 AmR 719. 

11¢.St.-Douts; ete. RCo. v.sBerry; 
86 Ark. 309, 110 SW 1049; New York, 
etc., R. Co. v. Stanley, 35 N. J. Eq. 283. 

12. New York, etc., R. Co. v. Stan- 
ley, Supra. 

13. Louisville, etc., R. Co. v. Sum- 
ner, 106 Ind. 55, 5 NE 404, 55 AmR 
719: Louisville, ete., R. Co. v. Letcher 
County Coal, etc., Co., 195 Ky. 297, 243 
SW 45; Elkhorn, etc., R. Co. v. Ding- 
us, 187 Ky. 812, 220 SW 1047; Louis- 
ville, etc., R. Co. v. Baskett, (Ky.) 121 
SW 957; Louisville, ete., R. Co. v. 
Baskett, 104 SW 695, 31 KyL 1035; 
Louisville, etc., Electric R. Co. v. 
Whipps, 118 Ky. 121, 80 SW 507, 25 
KyL 2312 [overr Louisville, etc., R. 
Co. v. Neafus, 93 Ky. 53, 18 SW 1030, 
13 KyL 951]; Vandivort v. Pittsburgh, 
etc., R. Co., 249 Pa. 217, 94 A 743; Wat- 


(1) Evidence that plaintiff had sold : 
part of his land as lots on the repre- 
sentation that the depot would be 
built, and that the purchasers rescind-~ 
ed the sales because it was not built, 
is admissible, not to show loss of prof- 
its by sales, but as tending to prove . 
the market value without and with a 
depot. Elkhorn, etc., R. Co. v. Dingus, 
187 Ky. 812, 220 SW 1047. (2) Bvi- 
dence of the price received for lands 
lying across the railroad from those 
of plaintiff and on a part of which de- 
fendant erected its station, that 
should have been established on the 
strip purchased of plaintiff, is admis- 
sible. Louisville, etc., R. Co. v. Bas- 
Kett,- (Ky.) 121 SW 957. 

[b] Verdict not excessive.— 
Where, in a suit for breach of a rail- 
road company’s covenant to construct 
and maintain a station on land con- 
veyed to it for a right of way, some 
of the witnesses testified that plain- 
tiffs adjoining land would have been 
increased in value by the construction 
and maintenance of the station, ten, 
fifteen, or twenty-five per cent, a ver- 
dict allowing plaintiff one thousand 
three hundred fifty dollars, which was 
not so much as it would have been had 
the jury adopted the twenty-five per 
cent estimate, was not so excessive as 
to indicate passion or prejudice. Lou-~ 
isville, ete., R. Co. v. Baskett, (Ky.) 
121 SW 957. 

14. Watterson v. Allegheny Valley 
R. Co., 74 Pa. 208. 

15. ) Elkhorn;ete;; Re Cor iy. Dine 
gus, 187 Ky. 812, 220 SW 1047; Wat- 
terson v. Allegheny Valley R. Co., 74 
Pa. 208. 

16. Louisville, etc., R. Co. v. Bas- 
kett, 104 SW 695, 31 KyL 1035. 

17. Louisville, etc., R. Co. v. John- 
son, 207 Ky. 8138, 270 SW 58; Elk- 
horn, etc., R.'Co. v. Dingus, 187 Ky. 
812, 220 SW 1047. 

18. Armstrong v. Seaboard Air 
Line R. Co., 85 Fla. 126, 95 S 506. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 280-281] 


but not for consequential damages that may result 
to plaintiff in matters of business convenience and 
decreased values of contiguous property, from a 
change in the depot site ordered by an authorized 


governmental agency.!® 


[§ 281] (c) Failure To Construct and Maintain 
Where a railroad company vio- 
lates a covenant or condition to construct or main- 
tain a fence or private crossing,?° although the gran- 
tor has not first done such work,?+ recovery may be 
had for the reasonable cost of ‘erecting the fences 
or cattle guards or constructing and maintaining the 
and for damages to the adjoining land 
by such construction,” together with such damages 
as may have resulted up to the time of trial, to the 
use and enjoyment of the adjoining land, from the 
inconvenience of not having the fence or crossing,?* 


Fence or Crossings. 


= 


crossing,*? 
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[51 C:3)) 567. 


land,?° and also together with special damages prox- 
imately caused by the omission of such structures,?°® 
such as the value of cattle killed,?7 and damage to 
‘erops or pasturage.?® 


If the crossing is not intend- 


ed as a farm crossing alone, but is to be used by oth- 


ered.?? 


such as the depreciation in the rental value of the 


19. Armstrong v, Seaboard Air 
Line R. Co., supra. 

20. See supra §§ 219-221. 

21. Indiana, etc., R. Co. v. Koons, 
105 Ind. 507, 5 NE 549; Logansport, 
etc., R. Co. v. Wray, 52 Ind. 578; Pitts- 
burgh, etc., R. Co. v. Wilson, 34 Ind. 
A. 324, 72 NE 666. 

22. Louisville, etc., R. Co. v. Pow- 
er, 119. Ind. 269, 21 NE 751;  Louis- 
ville, (50 Ren Sam Co. vy. Moore, 106 Ind. 
600, 5 NE 413; Louisville, etc., R. Co. 
Vv. Sumner, 106 Ind. 55, 5 NE "404, 55 
AmR 719: Indiana, ete. R. 
Koons, 105 Ind. 507, 5 NE 549; ioe 
gansport, etc., R. Co. v. Wray, 52 Ind. 
578; Pittsburgh, etc., R. Co. v. Kearns, 
58 Ind. A. 694, 108 NE 873; Pittsburgh, 
ete., R. Co. v. Wilson, 46 Ind. A. 444, 
91 NE 725; Pittsburgh, etc., R. Co. v. 
Wilson, 34 Ind. A. 324, 72 NE 666; 
Louisville, ete., R. Co. v. Tuttle, 201 
Ky. 798, 258 SW 688; Big Sandy R. 
Co. v. Rice, 146 Ky. 619, 148 SW 46 
{reh den 147 Ky. 645, 143 SW 1199]; 
Stafford v. Big Sandy R. Co., 105 SW 
389, 32 KyL 154; Cincinnati South- 
ern R. Co. v. Hudson, 88 Ky. 480, 11 
SW 509, 10 KyL 1043; Morris, etc., 
R. Co. v. Green, 15 N. J. Hq. 469. 

[a] Defense.—Where, through the 
representations of a railroad compa- 
ny’s attorney, a grantor omits in his 
deed to reserve the privilege of hav- 
ing the company construct and main- 
tain crossings in conformity to its 
charter, the company is estopped from 
setting Up such deed as a defense to 
an action by the grantor for expendi- 
tures made by him in building a cross- 
ing upon the company’s refusal to do 
so, as it was required by its charter 
to do. Morris, etc., R. Co. v. Green, 
15 N. J. Ha. 469. 

{[b] Werdicts.—(1) A verdict find- 
ing the reasonable cost of construct- 
ing a farm crossing, which a rail- 
road had agreed to construct and 
maintain, is equivalent to a finding of 
the damages sustained by plaintiffs 
by reason of the railroad’s refusal 
to construct a crossing. Pittsburgh 
ete, BR. Co. v. Kearns, 191, Ind. 1, 12 
NE 42. (2) In an action for damages 
for breach of a covenant to maintain 
a farm crossing in which the com- 
plaint alleges the cost of construct- 
ing a suitable crossing and the dam- 
age caused by the loss of the use of 
the lands, a verdict against defend- 
ant for a stated sum for the loss of 
the enjoyment of the land and finding 
the cost of construction of a suita- 
ble crossing determines the issues, 
and is sufficient to sustain a valid 


judgment. Pittsburgh, etc., R. Co. v. 
Kearns, supra. 
23. Pittsburgh, etc, R. Co. v. Wil- 


son, 46 Ind. A. 444, 91 NE 725. 

{a] Taking land for approaches.— 
(1) Under a covenant in a right of 
way deed requiring the railroad com- 
pany to make a farm crossing, to- 
gether with all legal and equitable 
rights claimed, etc., the railroad com- 


pany is bound to make the crossing 
without any expense or loss to the 
landowner, so that, in an action for 
breach of such covenant, the taking 
of the landowner’s land for approach- 
es to a grade crossing is a proper ele- 
ment in consideration of assessing his 
damages. Pittsburgh, etc., R. Co. v. 
Wilson, 46 Ind. A. 444, 91 NE 725. 
(2) And in an action against a rail- 
road company for a breach of such 
covenant, the evidence is admissible 
to show the value of the farm with a 
crossing consisting of approaches ex- 
tending onto plaintiff’s land, and with- 
out such approaches. Pittsburgh, 
etc., R. Co. v. Wilson, supra. 

24.)" Pittsburgh. etcy) eRe iConm va 
Kearns, 58 Ind, A. 694, 108 NE 873; 
Pittsburgh, ete., R. Co. v. Wilson, 46 
Ind. A. 444, 91 NE 725; Pittsburgh, 
etc., R. Co. v. Wilson, 34 Ind. A. 324, 
72 NE 666; Toledo, etc., R. Co. v. 
Cosand, 6 Ind. A. 222, 33 NH 251; Lou- 
isville, etc., R. Co. v. Tuttle, 201 Ky. 
798, 258 SW 688; Big Sandy R. Co. 
v. Rice, 146 Ky. 619, 148 SW 46 [reh 
den 147 Ky. 645, 143 SW 1199]; Cin- 
cinnati Southern R. Co. v. Hudson, 88 
Ky. 480;:/124) SW.'509,0 10 sky 1043; 
Stafford v. Big Sandy RwCoR1os Sw 
389, 32 KyL 154; Washington, tC 
Blectrie R. Co. v. Linthicum, 127 M 

257, 96 A 448; Huston v. Aedes 
etce RiECol, 21 Oh. St. 235. 

[a] Tllustration.—Where a right of 
way contract requires a railroad com- 
pany to make a farm crossing togeth- 
er with all legal and equitable rights 
therein, if it afterward raises its 
grade so as to render it impossible to 
construct a grade crossing and fails 
to provide an underground crossing, 
or, if it is practicable to make a grade 
crossing, and it fails to do so, the com- 
pany is ‘liable for damages resulting 
to the farm. Pittsburgh, etc., R. Co. 
vy. Wilson, 46 Ind. A. 444, 91 NE 725. 

{[b] Adaptability for suburban res- 
idences of a farm through which a 
railroad right of way is granted may 
be considered on the question of dam- 


ages for breach of covenant of the, 
‘deed for a crossing. Washington, etc., 


Blectric R. Co. y. Linthicum, 127 Md 
257, 96 A 448, 
[e] Tllustration.—Where the in- 


structions given limit recovery to the 
loss of the use of plaintiff’s farm by 


reason of the destruction of the orig- | 


inal crossing over defendant’s rail- 
road and the construction of a new 
crossing made necessary to conform 
to the changed grade, an instruction 
denying recovery of damages for the 
change of grade is unnecessary. 
Pittsburgh, etc., R. Co. v. Kearns, 191 
Ind. 1, 128 NE 42. 

Damages for failure to construct in 
breach of statute se contract general- 
ly see infra § 438 

25. Lake Erie, ete., R. Co: v. Grif- 
fin, 25 Ind. A. 138, 53 NE 1042, 57 NE 
722; Hull v. Chicago, etc., R. Co., 65 
Iowa 713, 22 NW 940; Varner v. St. 


ers claiming under the grantor, the damages are not 
to be estimated merely with reference to the value 
of the land to the owner, but the uses to which it is 
reasonably capable of being put should be consid- 
The court, however, in any action for such 
damages may grant leave to the railroad company 
to construct the crossing within a reasonable time, 
in lieu of paying the amount that it would reasonably 
cost to construct it.°° 
tion to maintain a crossing, which collapses from an 
undisclosed cause, the company is liable for at least 
nominal damages and such actual damages as the 


Upon a breach of a stipula- 


Louis, ete., R. Co., 55 Iowa 677, 8 NW 
634. But see Pittsburgh, ete., R. Co. 
v. Kearns, 58 Ind. A. 694, 108 NE 873 
(holding that, in an action for the 
destruction of a crossing, the differ- 
ence between the value of the lands 
with the crossing, an'd the value of the 
lands without the crossing, is not 
the proper measure of damages, since 
the rigkt to a crossing under the cove- 
nant, and under the statute, runs with 
the land, and a grantee from the land- 
owner could enforce a right to the 
crossing). 

[a] Actual loss in rental value re- 
sulting from a breach of an agree- 
ment by a railroad company in con- 
sideration of a grant of a right of way 
to build and maintain a sufficient stock 
fence, although the only damage’ 
shown, is recoverable. Lake Erie, ete., 
R. Co. v. Griffin, 25 Ind. A. 138, 53 NE 
1042, 57 NW 722. 

[b] Evidence.—In an action for a 
violation by a railroad company of 
covenants, in a deed of a right of way, 
to provide the grantor with private 
ways over and under the railroad, evi- 
dence of what his land was worth 
without the crossings and what it 
would have been worth with them is 
admissible. Lake Erie, etc., R. Co. v. 
Lee, 14 Ind..A. 328, 41 NE 1058. 

26. Louisville, ete., R. Co. v. Pow- 
er, 119 Ind. 269, 21 NE 751. 

27. Louisville, etc., R. Co. v. Pow- 
er, supra; “Chicago, ® ete.) Re Cols vig 
Barnes, 116 Ind. 126, 18 NE 459; Lou- 
isville, etc., R. Co. v. Moore, 106 Ind. 
600, 5 NE 413; Louisville, ete., R. 
Co. v. Sumner, 106 Ind. 55, 5 NE 404, 
55 AmR.719. 

Injuries to animals generally by 
centre to fence see infra XVIII in 52 


28. Il1.—Chicago, RS Com vy. 
Ward, 16° Ll 522% 

Ind.—Louisville, ete., R. Co. v. Pow- 
er, 119 Ind. 269, 21 NE 751. 

Kan.—St. Louis, ete., RCo. va Ritz 
33 Kan. 404, 6 P 533. 

Ky _—Chicago, ete., R. Co. v. Dodds, 
167 ae 624, 181 SW’ 666. 

La.—Eatman v. New Orleans Pac. 
R. Co., 35 La. Ann. 1018. 

Measure of damages for injury nok 
ori destruction of, crops see Damages 

190. 


etc., 


29. Washington, etec., Electric R. 
ree v. Linthicum, 127 Ma, 257, 96 A 
44 


30. Pittsburgh, ete, R. Co. 
Kearns, 58 Ind. A. 694, 108 NE 873: 
Stafford v. Big Sandy R. Con 105 Sw 
389, 32 KyL 154. 

[al Judgment favorable to defend- 
ant.—Where the jury find the reason- 
able cost of constructing the farm 
crossing which defendant railroad 
had agreed to construct and maintain, 
a provision in the judgment giving 
defendant the option of constructing 
the crossing, instead of paying the 
amount so found, although not men- 
tioned in the issues or verdict, is fa- 
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6 
grantor ean show.*? 


[§ 232] H. Use of Land or Rights Acquired®?— 
As a general rule, land acquired by a 
railroad company for a right of way, either by con- 
demnation*®*® or by purchase or grant from the own- 
er, is the company’s private property,?+ but is 
charged with a public use for railroad purposes,?° 
and may be used only for railread purposes.*® 

In some jurisdictions, how: 
ever, if the railroad company acquires a fee-simple 
title in the land,*? its right to use the land is as ab- 
solute and unrestricted as that of an individual,?® 
at least so long as the state does not complain.?® 
It may, in reference thereto, exercise the rights and 
powers usually incident to such ownership in any 
manner and for any purpose not hurtful to oth- 
ers,*® regardless of any limitations contained in a 


1. In General. 


Unrestricted rights. 


vorable to defendant. Pittsburgh, 


etc.,, KR. Co. v. Kearns, 191° Ind. 1,.128 
NE 42. 
31. Clemons v. Grays peeps, ete. 


R. Co., 63 Wash. 38, 114 P 865 
32. Cross references: 

Of land acquired by eminent domain 
see Eminent Domain § 585. 

Purposes for which land may be ac- 
quired see Supra §§ 168-170. 

Railroad company as holding base or 
determinable fee for railroad pur- 
poses see supra § 202. 

Rights in, and use of, adjoining land 
Die railroad company see supra § 
0 


Riparian rights see eee Waters 

§ 145 text and notes 82-8 

33. See generally Pauent Domain 
§§ 46-53, 

34. See supra § 201. 

35. Elyton Land Co. v. South Ala- 
ibama,. éte:,, AR. Coy, 95: Ala. 631, 20°¢S 
270; Lancaster v. Loyd, 6 La. A. 755, 
758; Hill v. Woodward, 100 Miss. 879, 
8938, 57 S 294, 39 LRANS 538, AnnCas 
2£914A-. 390;.. Boston, etc., Riu ‘Cow Vv. 
Greenbush, 5 Lans. 461 [aff 52 N. Y. 
510]. But see Currie v. Natchez, etc., 
R. Co., 61 Miss. 725 (grant of lands 
for right of way is a grant for a pri- 
vate, and not a public, use). 

“The ownership of the railroad com- 
pany of its roadbed is different from 
that of an individual or a private cor- 
poration. The basis . [on] which 
the grant to it of eminent domain 
powers rests is the fact that its prop- 
erty is to be used for a public purpose. 
The right of the public to have it so 
use its property is imposed on the 
railroad property the very instant it 
obtains title, whether the title is ob- 
tained by private purchase or through 
eminent domain proceedings.” Hill v. 
Woodward, supra. 

Nature of easement generally see 
supra § 204. 


mnllrond as public highway see su-. 


ra 

P. gates U. S.—Norfolk Southern R. Co. 

vy. Stricklin, 264 Fed. 546. 
Conn.—New York, etc, R. Co. v. 

Armstrong, 92 Conn. 349, 102 A 791. 
La.—Lancaster v. Loyd, 6 La. A. 


Kibo 

N. J.—Robert W. Kennedy Co. v. 
Public Utility Comrs., 3 N. J. Misc. 
414, 128 A 588 [aff 102 N. J. L. 326, 132 


A 118]. 

N. Y.—New York Cent., etc., R. Co. 
v. iavlags ESS UNG ONS So, 32 NE BE aly) 
LRA 516. 

S. C.—Kershaw Motor Co. v. South- 
ern R. Co., 136 S. C. 377, 134 SE 377, 
47 ALR 858. 

Va.—Pamplin v. Norfolk, ete, R. 
Co., 124 Va. 254, 98 SE 51. 

Eing.—Norton v. London, etc., R. Co., 
9 Ch. D. 623 [aff 13 Ch. D. 268]. 

[a] Breach of duty to public.— 
Where a railroad right of way is 
granted in consideration of placing a 
depot on the property and thereafter 
the railroad company and the grantor 
join in subdividing the property and 
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prior grant of an easement to the company,*! and 


TOME 
Estoppel. 


selling lots, the transaction is invalid 
as having a tendency to cause the 
company to deviate from its duty to 
the public in locating its. stations. 
Lancaster v. Loyd, 6 La. A. 755. 

{b] Right of way cannot be sold 
on execution or otherwise to a pur- 
chaser who does not own the fran- 
chise. East Alabama R. Co. v. Doe, 
114 U. S. 340, 5 SCt 869, 29 L. ed. 136. 

Determinable fee for railroad pur- 
poses see supra § 202 

37. See supra § 202. 

38. Kynerd v. Hulen, 5 F. (2d) 160 
[certiorari den 269 U. S. 560 mem, 46 
SCt 20 mem, 70 L. ed. 411 mem] (Tex- 
as); Stevens v;> Galveston, ete., R. Co., 
(Tex. Commn. A.) 212 SW 639 [rev 
(Civ. A.) 169 SW 644]. 

39. Kynerd v. Hulen, 5 F. (2d) 160 
[certiorari den 269 U. S. 560 mem, 46 
SCt 20 mem, 70 L. ed. 411 mem] (Tex- 
as); Stevens v. Galveston, ete., R. Co., 
(Tex. Commn, A.) 212 SW 639 [rev 
(Civ. A.) 169 SW 644]. 

40. Calcasieu Lumber Co. v. Har- 
ris, 77 Tex. 18, 13 SW 453; Stephen- 
son v. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 181 SW 568. 

41. Stephenson y. St. Louis South- 
western R. Co., supra. 

42. See cases infra this note. 

[a] Statute not applicable.—Rev. 
St. (1911) art 6532, and prior similar 
statutes, providing that the right of 
way secured by any railroad company 
in the manner provided by law shall 
not be construed to include the fee of 
the land, and art 6542, providing that 
railways shall not have the power to 
construct any buildings to be occupied 
by employees or others along the right 
of way, except at their respective de- 
pot stations and station houses, do not 
apply where the railroad company has 
obtained the fee. Calcasieu Lumber 
Co. v.. Harris; 77 Tex. 18, 13 SW 453; 
Ft. Worth, etc., R. Co. v. Ayers, (Tex. 
Civ. A.) 149 SW 1068. 

43. Central of Georgia R. Co.-v. 
Lawley, 33 Ga. A. 375, 126 SE 273. 

[a] MTlustration.—Where a rail- 
road holding a right of way assumes 
control of air space above the tracks 
by contracting with an electric com- 
pany, whereby the latter erects a 
power line across the right of way and 
tracks, with right reserved to the 
railroad to control the manner of 
erection and change of location, the 
railroad cannot dispute its occupancy 
or control of space utilized by wires 
as against one entering thereon by in- 
vitation of the railroad. 
Georgia R. Co. v. Lawley, 33 Ga. A. 
375, 126 SH 273. 

Equitable estoppel generally see Es- 
toppel §§ 116-203. 

44. See infra § 235. : 

45. See statutory provisions; 
ease infra this note. 

fa] “fram or railroad.’’—A deed 
to a company organized under a stat- 
ute providing for the creation of cor- 
porations except for railroad purpos- 
es, which recites that the company 


and 


Central of | 


notwithstanding statutory restrictions and limita- 
tions in respect of land aequired by condemna- 


Although the railroad may not be en- 
titled to occupy or control a given space or area, 
if it assumes control thereover, it cannot dispute 
such occupancy or control as against one who en- 
ters thereon by its invitation.** 

[§ 233] 2. Incidental Uses—a. In General. 
cept to the extent that the company is restricted by 
the terms of the grant to it,** or by its charter or 
governing statute,*® the land or right of way so ac- 
quired may be used for any legitimate incidental 
purpose that is reasonably necessary or convenient 
to the construction, maintenance, and operation of 
the railroad,*® and the mere fact that the company 


Ex- 


contemplates “‘building a tram or rail- 
road” and which grants to it a right 
of way on which to locate its “road 

Seporg etc., necessary 
: operating . said 
road, Yy Contes only a right of way 
for a tramway, the word “railroad” 
meaning such a road as the company 
was authorized to construct, although 
in general use it signifies a road con- 
structed of crossties on which iron 
rails are placed, dedicated to pupie 
use. Beasley v. Aberdeen, etc., R. Co., 
145 N. C. 272, 59 SE 60, 147 N. GC. 362, 
61 SE 453. 

46. U. S.—Wright v. St. Louis 
Southwestern R. Co., 175 Fed. 845 
[app dism 181 Fed. 1023 mem, 104 CCA 
670 mem]; Cairo, ete., R. Co. v. Bre- 
voort, 62 Fed. 129, 25 LRA 527. 

Ala.—Sadler v. Alabama _ Great 
Southern R. Co., 204 Ala. 155, 85 S 
380; Nashville, ete., R. Co. v. Karth- 
aus,:150 Ala. 6338; 43. S' 791; HEilyton 
Land Co. v. South Alabama, etc., R. 
Co., 95 Ala. 631, 10 S 270. 

Ga.—Central of Georgia R. Co. v. 
Lawley, 33 Ga. A. 375, 126 SE 273. 

Ida.—Delsol v. Spokane, eteé., RACo:;, 
4 Ida. 456, 40 P 59. 

Ill.—Fleming v. Elgin, ‘ete., R. Co., 
275 Ill. 486, 114 NE 187; Illinois Cent. 
R. Co. v. Anderson, 73 Ill. A. 621. 

Iowa.—Hougan v. Milwaukee, etc., 
Re Co. 435 Iowa 558, 14 AmR 502. 

La._John T. Moore Planting Co. v. 
Morgan’s Louisiana, etc., R., etc., Co., 
126 La. 840, 53 S 22. 

Miss.—Canton v. Canton Cotton 
Warehouse Co., 84 Miss. 268, 36 S 266, 
105 AmSR 428, 65 LRA 561. 

Mont.—Stevens v. Northern Pac. R. 
Co., 50 Mont. 554, 148 P 396; Smith v. 
Northern Pac. R. Co., 50 Mont. 539, 
148 P 393. 

N. Y.—Cordell v. New York Cent., 
etc., R Con TO INE... 1295026 Amie 550. 

N. C.—Hodges y. Atlantic Coast 
Line R.'Co., 196 N. ©. 66, 144.SE 5282 
Hodges v. Western Union Tel. Coy, U33' 
IN. (Cl 225, 45, Som: 

Or—Abraham vy. Oregon, etc., R. 
Cone (LOL: ie 60 P 899, 82 AmSR’ {79, 
64 LRA 391 

iar —Terminal Coal Co. v. Pennsy1- 
vania R. Co., 291 Pa. 103, 139 A 612; 
Mt. Pleasant Coal Co. v. Delaware, 
ete., R. Co., 6 LackLegN 1. 

Tenn. —Louisville, StCr tae O mma 
French, 100 Tenn. 209, 43 SW 771, 66 
AmSR 1752. 

Tex.—Olive v. Sabin, Ae Cor 
11 Tex. Civ. A. 208, 33 SW-139. 

Wash.—Tacoma Mill Co. ¥. North- 
cae Pac. Re Cos 189) Wiashs 18 7,91540e 

Ont.—Queen Victoria Niagara Park 
Comrs. v. International R. Co., 63 Ont. 
L. 49, [1928] 4 DomLR 755 [aff [1928] 
1 DomLR 670]. 

[a] Well.—A railroad company to 
which is deeded “the right of way over 
and through the land for all purposes 
connected with the construction, use, 
and occupation of its railway” has the 


legal right to dig a well upon such. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 233) : 


has not yet oceupied or made use of the right of 
way to its full width does not abridge such right.*? 
This rule applies as well against the owner of the 
land,*® as against all other persons,*® such as sub- 
sequent grantees of adjacent land from the com- 


mon grantor.°° 
Particular uses. 


statute,°? or by the terms of the grant, 
company may use land acquired by it for a right of 
way for the erection of a freight depot,’? ware- 
tanks,®> necessary sidetracks and 


house,®* water 


Unless restricted by charter or 
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buildings necessary or proper for facilitating the 
transaction of its ordinary business.°® 
of way may also be used for the storage of freight 
cars, to be used in shipping products,°® the mak- 
ing of cuts and embankments,°°® the inclosure of 


The right 


the track with fences,°! and for otherwise keeping 


52 


52 4 railroad 


‘way which the 
remove to 


switches,°® turntables,°* and other structures or 


right of way and to use the water sup- 
plied by percolation for railroad pur- 
poses, although such use may mate- 
rially diminish the supply of water 
in a spring upon the grantor’s | jand. 
Hougan v. ee ete, RCo; 35 
Towa 558, 14 AmR 5 

47. Waggoner on *Vabash Enos, 
185 Ill. 154, 56 NE 1050; Mt. Pleasant 
Coal Co. v. Delaware, ete., R: Co., 6 
LackLegN (Pa.) 1. 

Right of way as confined to space 
actually occupied see supra §§ 194, 197. 

4s. Wright v. . Louis South- 
western R. Co., 175 Fed. 845 [app dism 
181 Fed. 1023 mem, 104 CCA 670 
mem]; Terminal Coal Co. v. Pennsyl- 
Vania Re Co:, 291 Pa.- 103, 139A: 612: 

49. Terminal Coal Co. v. Pennsyl- 
vania R. Co., supra. 

50. Stevens v. Northern Pac. R. 
Co., 50 Mont. 554, 148 P 396; Smith v. 
Northern Pac. .R. Co., 50 Mont. 539, 
148 P 393; Donovan v. Erie R. Co., 77 
Misc. 548, 137 NYS 113 [aff 161 App. 
Div. 888, 145 NYS 1121]. 


51. See erat wter ys eer ovisions: 

52. See infra § 2 

53. Elyton Land oe v. South Ala- 
ibama, ete., Ri. Co., 95 “Ala. 631, 10 0S 
270. See Walther v. Chicago, etc., its 


Co., 117 Ill. A. 364 [aff 215 Ill. 456, 74 
NE 461 (such use cannot be enjoined 
by abutting owner). 

54. Louisville, ete., R. Co. v. Max- 
ey, 139 Ga. 541, 77 SE 801; Danville, 
etc., R. Co. v. Lybrook, 111 Va. 623, 
69 SE 1066, AnnCas1912A 175. But 
see O’Brien v. New York, etc., R. Co., 
189 App. Div. 703, 179 NYS 160 (re- 
strictions in deed). 

Warehouses generally 
housemen [40 Cyc 396]. 


see Ware- 


55, wouisville-) sete... Co: 
French, 100 Tenn. 209, "43 SW 771, 66 
AmSR 752. 

56. Ill._Walther v. Chicago, etc., 
ENaC Oraadd Gredth peALme oO 4. eit lon elk h. 


456, 74 NE 461]; Se ee Cent. R. Co. 
Vv. Anderson, (ih Way! 621 

Ind. —Bennett v. “take Erie, CLG ERs 
Co., 74 Ind. A. 156, 127 NE_ 777. 

Okl.—Southern Kansas’ R. Co. v. 
Oklahoma City, 12 Okl. 82, 69 P 1050. 

Tenn.—East Tennessee, etc., R. Co. 
v. Telford, 89 Tenn. 293, 14 SW 776, 
10 LRA 855.- 

Tex.—Olive v. Sabin, ete., R. Co., 11 
Tex. Civ. A. 208, 33 SW 139. 

W. Va.—Ashbaugh v. Chesapeake, 
etc., R. Co., 72 W. Va. 765, 79 SE 741. 

fa] MTlustration.—Under the act of 
congress of July 4, 1884, granting the 
Southern Kansas "Railroad Company 
a right of way through the Indian 
Territory, the company has a right to 
maintain turnouts and sidings on the 
right of way through the territory as 
well as upon such grounds as have 
been specially granted for the purpose 
of stations and:depot grounds. South- 
ern Kansas R. Co. v. Oklahoma City, 
12. Ok1.82, 69. P 1050. 

[b] Statutory power to erect and 
maintain all building and station fa- 
cilities necessary for efficient service 
to the public includes the right to 
maintain switch tracks near a station 
with switch engines thereon ready for 
immediate use. Bennett v. Lake Hrie, 
etc., R. Co., 74 Ind. A. 156, 127 NE 777. 

Te] Not enlargement of easement. 
—-The construction of a _ sidetrack 
within an area to which a railroad 
company had acquired a right by pos- 
session and use without objection un- 


der a deed granting a strip of land 
for a right of way, without fixing its 
width, is not an enlargement of the 
easement granted by the deed and de- 
fined by the conduct of the parties. 
Ashbaugh vy. Chesapeake, etc., R. Co., 
72 W. Va. 765, 79 SH 741 

57. Illinois Cent. R. Co. v. Ander- 
son, 73 Ill. A. 621. 

5SaeeAlay ree are Land Co. v. South 
Alabama, etc., R. Co., 95 Ala. 631, 10 
S 270. 

Ga.—Louisville, etc., R. Co. v. Max- 
ey, 139 Ga. 541, 77 SE 801. 

Mass.—Boston Gaslight Co. v. Old 
Colony, ete., R. Co., 14 Allen 444. 

Mont.—Stevens vy. Northern Pac. R. 


Co., 50 Mont. 554, 148 P 396; Smith v. 
Northern Pac. R. Co., 50 Mont. 539, 
TASTE Senne 

N. Y.—Townsend v. New York 
Cent., ete., R. Co., 56 Misc. 253, 106 
NYS 381. 


N. C.—Hodges v. Atlantic Coast 
Line R. Co., 196 N. C. 66, 144 ee 528. 

Tex.—Olive v. Sabin, etc., COs ln 
Tex. Civ. A. 208, 33 Ws ee 

Va.—Danville, ete., R. Co. v. Ly- 
brook, 111 Va. 623, 69 SE 1066, Ann 
Cas1912A Lb. 

Iing.—Dover Harbor v. South East- 
ern R. Co., 9 Hare 489, 41 EngCh 489, 
68 Reprint 603 (customhouse for the 
examination of the luggage of pas- 
sengers). 

[a] Erection of houses and shan- 
ties (1) to be used and occupied by 
employees, while engaged in work as 
section hands, is both convenient and 
necessary to the operation of the rail- 
road business, since it is the duty of 
the railroad company to keep its road 
bed and track in good repair. Hodges 
v. Atlantic Coast Line R. Co., 196 N. 
C. 66, 144 SE 528. (2) Duty to main- 
tain and repair see infra § 308. But 
see Grubbs v. Louisville, ete., R. Co., 
(Ky.) 123 SW 1195 (such structures 
expressly excepted from grant). 

[b] Obstruction of private way.— 
A railroad company may erect a 
building for the purposes of its busi- 
ness within the limits ef its location, 
although a private way over the land 
on which the building stands is ob- 
structed thereby; and a statute pro- 
viding that, if a railroad is laid across 
a turnpike road or other way, it shall 
be so made as not to obstruct the 
same does not apply to such a case. 
Boston Gaslight Co. v. Old Colony, 
ete., R. Co., 14 Allen (Mass.) 444. 

[ec] Platform.—Where a railroad 
erects on its right of way a plqtform 
for the reception and shipment of 
freight, and plaintiff contends that 
the placing of the platform is an un- 
reasonable burden on the right of way, 
and that by reason of its maintenance 
persons desiring to reach the platform 
go on a portion of a dock owned by 
plaintiff, no right of action against 
the railroad exists where plaintiff 
might, by the erection of a short 
fence, prevent persons using the plat- 
form from going on her land. Town- 
send v. New York Cent., etc., R. Co., 
56 Misc. 253, 106 NYS 381. 

Permission to others to erect build- 
ras on right of way see infra §§ 241, 

59. Magnolia Petroleum Co. v. Cas- 
well, (Tex. Civ. A.) 295 SW 653 [rev 
on other grounds (Commn. A.) 1 SW 
(2d) 597 (certiorari den 278 U. S. 640 
mem, 49 SCt 34 mem, 73 L. ed. 555 


its premises in proper and safe condition for the 
prosecution of its business,®? as by removing trees 
or other things placed or growing on the right of 


company may deem. necessary to 


insure the safe management of its 
mem) ]. ¥ 
60. Wilson v. Beaver Valley R. Co., 


17 Pa. Dist. 151, 33 Pa: Co. 604; Olive 
v. Sabin, etc., R. Co., 11. Tex. Civ. A. 
208, 33 SW 139; Pamplin v. Norfolk, 
ete., R. Co., 124 Va. 254, 98 SE 51. 

_[a] Deed to railroad company for 
right of way, although a conveyance 
in fee, is not an ordinary conveyance 
as to a grantee of land in fee, subject 
to the maxim, Sic utere tuo ut alienum 
non leedas, but a conveyance of the 
right of way for railroad purposes, 
entitling the company to build its road 
on an embankment. Pamplin v. Nor- 


folk, ete., R: Co., 124 Va. 254, 279, 98 
SE 51. 
61. Reichert v. Keller, 58 Nebr. 


178, 78 NW 381; Olive v. Sabin, etce., 
Jaye Co., 11 Tex. Civ. A. 208, 33 SW 139. 
fa] Fence along line of land ad- 
joining right of way may be erected 
by the company, notwithstanding it 
would affect the use of such adjoin- 
ing land: | Ft.) Worth, ete; RR. Cot wy. 
Ayers, (Tex. Civ. A.) 149 Sw 1068. 
[b] Yo prevent trespassing.—(1) 
The right to fence a railroad right of 
way in towns where necessary for the 
protection of persons who might oth- 
erwise go upon the track without a 
legal right is incident to the right of 
way acquired. Craig v. Ft. Worth, 
ete, RaiCor (Tex CivgVAy) © e55 sys 
944. (2) A railway company is with- 
in its rights in building a fence to pre- 
vent the use of its right of way asa 
passway by patrons of.a restaurant 
adjoining the right of way, although 
there are no other means of ingress or 
egress to and from the restaurant, as 
the use of the right of way for such 
purposes would largely increase the 
hazard of accident, and is inconsistent 


with the use thereof~ for railroad pur-- ° 


poses. Ft. Worth, etc., R. Co. v. Craig, 
(Tex Civa:Ay) i176 SW 827. 

[c] Construction of fenced lane 
across right of way of a railroad com- 
pany and beneath a bridge carrying 
the tracks, so as to provide a subway 
for the passage of live stock, is not 
so foreign to the purposes of a grant 
of land for railroad purposes that the 
grantor can complain thereof as an 
abandonment of the right of way 
granted or as a trespass upon his re- 
versionary rights. Reichert v. Keller, 
58 Nebr. 178, 78 NW 381. 

[ad] Estoppel.—A railroad is not 
estopped to maintain a fencé along its 
right of way near a station cutting off 
access to plaintiff’s business by the 
fact that it permitted him to give 
access to the railroad right of way, 
since permissive use across uninclosed 
land does not ripen into a right, how- 
ever long existing. Cra Vive mint. 
Worth, etc., R. Co., (Tex. Civ. A.) 185 
SW 944. 

[e] Injunction; evidence.—In an 
action against a railway company to 
enjoin construction of a fence between 
its right of way and an adjoining lot, 
testimony as to the value of the lot 
on account of its proximity to the 
company’s station and as to what uses 
the lot could be subjected is properly 
admitted on the question of market 
value. Et. Worth, etc., R. Co.-v. Ay- 
ers, (Tex. Civ. A.) 149 SW 1068. 

Covenant or condition to erect fenc- 
es see Supra §§ 219-221. 

62. Olive v. Sabin, etc., R. Coy it 
Tex. Civ. A. 208, 33 SW 139. 
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63. U. S.—Wright v. St. Louis 
Southwestern R. Co., 175 Fed. 845 [app 
dism 181 Fed. 1023 mem, 104 CCA 670 
mem]; Cairo, etc., R. Co. v. Brevoort, 
62 Fed. 129, 25 LRA 527. 


Kan.—Western Union Tel. Co. v. 
ee 19 Kan. 517, 27 AmR 159. 
Me.—Hayden v. Skillings, 78 Me. 


413, 6 A 830. 

Mass.—Brainard v. Clapp, 10 Cush. 
6, 57 AmD 74. 

Ont.—Booth v. McIntyre, 31 U. C. 


C. P. 183; Foran v. McIntyre, 45 U. C. 
Q. B. 288 : 
[a] Cu g trees.—The proprie- 


tors of a railroad have a right to cut 
trees growing upon the strip of land 
which they have taken for their road, 
whether such trees are for shade, or- 
nament, or fruit, or whether such 
cutting be at the time of laying out 
their track or afterward. Brainard v. 
Clapp, 10 Cush. (Mass.) 6, 57 AmD 74, 
[b] There is no burden of proof on 
company to show, in its justification, 
that the trees are cut for the purposes 
of their road. Brainard v. 
Cush. (Mass.) 6, 57 AmD 74. 
64. Conn.—New York, etc., R. Co. 
v. Armstrong, 92 Conn. 349, 102 A 791. 
Ill.—Fleming v. Elgin, etc., R. Co., 
275 Ill. 486, 114 NE 187; Kotz v. Illi- 
nee Cent. R. Co., 188 Ill. 578, 59 NE 
La.—Fazende v. Morgan, 31 La. 
Ann. 549 


_ Mass.—Cassidy-v. Old Colony R. Co., 
141 Mass. 174, 5 NE 142. 

Minn.—Liedel v. Northern Pac. R. 
Co.. 89 Minn. 284, 94 NW 877. 

Mont.—Montana Ore Purchasing 
Co. v. Boston, etc., Min. Co., 20 Mont, 
Be 22 P 375. 

Y.—Townsend v. New York Cent., 
= e Co., 56 Misc. 253, 106 NYS 381. 

Pa. —Gillespie Vv. Buffalo, étc., RR. 
Go., 226 Pa. 31, 74 A738; McKee v. 
Pittsburg R. Co., 44 Pa. Super. 325; 
McCully v. Pittsburg R. Co., 44 Pa. 
Super. 316. 

Tenn.—Magill v. N. C. & St. Louis 
R. Co., 2 Tenn. Civ. A. 656. 

[a] Thus, where a deed to a rail- 
road company grants a right of way 
sixty feet in width with a release of 
damages and with a right to conduct 
water by aqueducts and to make prop- 
er drains, and to include all such other 
rights and privileges as are or may be 
provided for such company by law, 
provided, however, that no further 
rights are hereby granted than such 
railroad company is now at present 
using and enjoying, the grantee has 
the right to change the tracks from a 
narrow to a standard gauge, to change 
the motor power from steam to elec- 
tricity, to use any surplus of electri- 
city to bring cars of other affiliated 
lines to its own terminus, and physi- 
cally to connect its tracks with those 
of a street railway at a point not on 
the right of way embraced in the 
grant, so as to insure a continuous 
haul of nassengers without change of 
ears. McCully v. Pittsburg R. Co., 44 


Clapp, 10 


Changes in the grade of the road and in 
the tracks may also be made from time to time 
as the exigencies of traffic and public interest re- 
quire,®* although neither the railroad company nor 
its successor can afterward change the tracks so 
as to acquire other land of the grantor without com- 
pensation,®* or so as to deprive him of his consid- 
eration under the original grant,*® or so as to shut 
out those having a right to cross the tracks,°* or 
so as unnecessarily or wantonly to interfere with 
the owner’s rights in or under the land.*® 
exercise of its right thus to use its right of way a 
railroad company may abate a private nuisance on 
adjoining property,°® as by trimming a hedge ex- 
tending over and obstructing the right of way.7° 
Except where the company is 
the owner in fee, and as such is unrestricted in its 
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In the tion.?& 


General. 


Pa. Super. 316, 319, [foll McKee v. 
Pittsburg R. Co., 44 Pa. Super. 325]. 

[b] Additional tracks.—(1) In gen- 
eral. New York, ete., R. Co. v. Arm- 
strong, 92 Conn. 349, 102 A 791; Fa- 
zende v. Morgan, 31 La. Ann. 549. (2) 
The company may increase the num- 
ber of its tracks and do filling, grad- 
ing, or draining, although this may 
result in inconvenience to adjoining 
lands. Magill v. N. C. & St. Louis R. 
Co., 2 Tenn. Civ. A. 656. 

[el Landowner has no cause of ac- 
tion by reason of slight alterations of 
the grade of the track and roadway, 
making the approach to certain cross- 
ings on his land a trifle more difficult. 
Townsend v. New York Cent., etc., R. 
Co., 56 Misc. 253, 106 NYS 381. 

Change as to highway crossings see 
infra § 344. 

65. Wysor v. Lake Erie, etc. R. 
Co., 143 Ind. 6, 42 NE 353. 

66. Wysor v. Lake Erie, etc. R. 
Co., supra. 


67. Townsend v. New York Cent., 
etc., R. Co., 56 Misc. 253, 106 NYS 381. 

68. Cleveland, etc., R. Co. v. Simp- 
son, 182 Ind. 693, 104 NE 301, 108 
NE 9. 

69. Toledo, etc., R. Co. v. Green, 67 
Ill. 199. 

70. Toledo, etc., R. Co. v. Green, su- 
pra. 

Wl. melee or telephone lines 


see infra § 2 

tes See eee § 232 text and notes 
37-42 

73. Ill.—Illinois Cent. R. 
Chicago, 141 Ill. 509, 30 NE 1036. 

Ind.—Julien v. Woodsmall, 82 Ind. 
568. 

Mo.—Sturgeon v. Wabash R. Co., 
(A.) 17 SW (2d) 616. 

Pa.—Lance’s App., 55 Pa. 16, 93 
AmD 722. 

Tex.—Calcasieu Lumber Co. v. Har- 
ris, 77 Tex. 18, 13 SW 453. 

[a] Uses held unlawful: (1) Cut- 
ting ice from right of way for com- 
mercial purposes. Julien v. Wood- 
small, 82 Ind. 568. (2) Erection of 
buildings, machinery, etc., not neces- 
sarily connected with the use of its 


Go. v. 


franchise. Lance’s App., 55 Pa. 16, 93 
AmD 722. 
[b] Coal storage for commercial 


uses for the profit of others is nota 
“railway purpose” or a purpose inci- 
dental thereto for which the railroad 
holds a right of way. Sturgeon v. 
Pye heeh R. Co., (Mo. A.) 17 SW (2d) 
616. ' 

74, Danville, etc. R. Co. v. Ly- 
brook, 111 Va. 623, 69 SE 1066, AnnCas 
1912A 175; Queen Victoria Niagara 
Park Comrs. v. International R. Co., 
63 Ont. L. 49, [1928] 4 DomLR 755 
[aff 1 DomLR 670]. 

75. Ala.—Elyton Land Co. v. South 
eae etc, RCo. vo mAla. Oot tO 
NS) 0 


Ind.—Cleveland, ete., R. Co. v. Simp- 
son, 182 Ind. 693, 104 NE 301, 108 
NE 9. 

Ky.—Childers v. Louisville, ete., R. 


Co., 6 Lans. 128; 


right to use the land,?? a railroad company as a 
general rule has no right to make such use of the 
land acquired as is not, incidental to the construc- 
tion, maintenance, and operation of the road,7* nor 
can it use the land in a manner or for a purpose 
that is detrimental to its use for railroad purpos- 
es,?+ or which materially interferes with the rights 
of property pertaining to the adjacent land,’° un- 
less the right to make such use of adjoining prop- 
erty is acquired either by purchase or condemna- 


[§ 234] b. Determination of Necessity of Use in 
Whether or not a particular use is neces- 
sary for railroad purposes is primarily, at least, a 
matter to be determined by the railroad company in 
the exercise of its judgment,77 and in the absence 
of evidence showing that such use is not necessary 


pee 74 SW 241, 24 KyL 2875. 
N. Y..Ludlow v. Hudson River R. 
Townsend v. New 
York Cent., etc., R. Co., 56 Misc. 253, 
106 NYS 881. 


Or.—Mosier v. Oregon Nav. Co., 39 
Or. 256, 64 P 453, 87 AmSR — 

Tenn. —Louisville, etc., COL AN 
Maxwell, 126 Tenn. 328, 148 Sw 692. 

Tex.— Missouri, etc., ’R. Co. v. Mott, 
98 Tex. 91, 81 SW 285, 70 LRA 579. 

[a] Burden on servient tenement. 
—A prescriptive right to maintain an 
embankment over servient land will 
not warrant the company in changing 
the embankment so as to impose a 
greater burden on the servient tene- 
ment. Louisville, ete., R. Co. v. Maxe- 
well, 126 Tenn. 328, 148 SW 692. 

[b] Lateral support.—Where a 
railroad company makes excavations 


‘on its right of way without shoring 


up the sides, in consequence of which 
the adjacent owner’s lot caves into 
the excavation, such owner is entitled 
to recover damages without proof of 
negligence on the part of the railroad 
company. Mosier v. Oregon Nav. Co., 
39 Or. 256, 64 P 453, 87 AmSR 652. 
[ce] Voluntary conveyance of lands 
to a railroad company for its right of 
way gives it no greater right in the 
matter of erecting buildings, stock- 
pens, etc., thereon to the detriment of 
other property than it would have ac- 
quired under a condemnation of the 
same. Missouri, etc., R. Co. v. Mott, 
98 Tex. 91, 81 SW 285, 70 LRA 579. 


76. Garvey v. Long Island R. Co., 
ues N. Y. 328, 54 NE 57, 70 AmSR 
[al] Changing terminal.—Where 


the convenience of a railroad requires 
a change in its terminal yard, so that 
what has been done before in one part 
thereof with one kind of appliances 
without injury to private property, 
when done in another part with an- 
other kind of appliances inflicts seri- 
ous injury upon the buildings and ad- 
joining lands, it becomes the duty of 
the corporation to acquire the right 
thus to virtually use the neighboring 
property either by purchase or 
through the power of eminent domain. 
Garvey v. Long Island R. Co., 159 N. 
Y. 323, 54 NE 57, 70 AmSR 550. 

Rights in He alae otic land generally 
see supra § 2 

Tia nee v. Atlantic Coast Line 
R. Co., 196 N. C. 66, 144 SE 528; Sea- 
board Air Line R. Co. v. Olive. 142 N. 
C. 257, 55 SE 263; Terminal Coal Co. 
v. Pennsylvania R. Co., 291 Pa. 103, 
139 A 612. 

The railroad company “has a right 
to use, for railroad purposes, the 
space between” the lines of its right 
of way, “whether at the grade of its 
tracks, or above or below them, and 
within’ those lines to enlarge or extend 
that use, for like purposes, from time 
to time, in such a way as to it shall 
seem best.” Terminal Coal Co. vy. 
Pennsylvania R. Co., supra. 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 239-294 


§§ 284-235] 


and is in bad faith, the courts will not interfere 


therewith.78 


[§ 235] e. As Limited or Restricted by Terms of 
Where the grant or conveyance contains 
words of restriction and limitation to the effect that 
the land or right of way granted shall be used only 
for certain specified railroad purposes, it may be 
that. come within the 
terms of such provision,’ and it cannot be lawfully 
used by the railroad company for any other pur- 
pose,®° unless a prescriptive right for the new use 
nor can it be used for a purpose 
‘which is expressly excepted in the terms of the 
Thus a deed for corporate purposes only 
conveys the land for such purposes as appertain 
to the legitimate business of the railroad company, 


Grant. 


used only for purposes 


‘is acquired ;%? 


‘grant.®? 


78. Hodges v. Atlantic Coast Line 

R. Co., 196 N. C. 66, 68, 144 SE 528. 
- “In the absence of a finding, sup- 
ported by evidence, that the use and 
occupancy of its right of way is not 
mecessary for railroad purposes, and 
that such use is in bad faith, and not 
the result of the honest exercise of 
its judgment, the courts will not in- 
terfere with such use and occupancy.” 
Hodges vy. Atlantic Coast Line R. Co., 
supra. 

79. Wazende v. Morgan, 31 La. Ann. 
549; Pontiac, etc., R. Co. v. Reed, 130 
Mich. 661, 90 NW 658; Robertson Vv. 
Bertha Mineral Co., 128 Va. 93, 104 SE 
832. And see cases infra note 80. 

fa] Number of tracks.—Grant ofa 
right of way for as many tracks as 
the business of the railroad company 
may require is not necessarily ex- 
hausted by the laying of one track; 
but includes the right to lay as many 
tracks as the business of the com- 
pany requires. Fazende v. Morgan, 
31 La. Ann. 549. 

[b] UWse of sidetrack.—Where a 
contract between a mill owner and a 
railroad company requires the latter 
to construct a sidetrack on the land 
of the former and entitles the mil) 
owner to require the removal of the 
tracks at any time, but contains a 
elause authorizing the company to 
use the track for its own purposes as 
long as it does not interfere with or 
discommode the mill owner, the rail- 
road company has the right to use the 
‘track for any purpose which does not 
discommode the mill owner as long as 
the latter allows the track to remain. 
Pontiae. ete., R. Co. v. Reed, 180 Mich. 
661, 90 NW 658. 

80. Ala.—Alabama Great Southern 
R. Co. v. McWhorter, 202 Ala. 455, 80 
S 839; Elyton Land Co. v. South Ala- 
‘bama, étes RR. Co., 95 Ala, G31. 10"S 
270. 
Ga.—Georgia R., etc., Co. v. Macon, 
86 Ga. 585, 18 SE 21. 

Ind.—Wysor v. Lake Erie, etc., R. 
Co., 143 Ind. 6, 42 NE 353. 


Towa.—Crosbie v. Chicago, ete, R. 
Co., 62 Iowa 189, 17 NW 481. 
Ky. — Chesapeake, etc.,- R. Coe.” v. 


Blankenship, 161 Ky. 315, 170 SW 620 
{den reh 158 Ky. 279, 164 SW 943]. 
La.—Franklin, ete., R. Co. v. Mon- 
not, 52 La. Ann. 1026, 278 ne Lan- 
caster v. Loyd, 6 La. A. 75 
Mich.—Pontiac, ete., R. Co. v. Reed, 
130 Mich. 661, 90 NW 658. 
N. J.—Breckinridge Vv. Delaware, 
ete., a Co., (Ch. A.) 33 A 800. 
N. Y.—Boston, etc., R. Co. v. Green- 
bush, 5 Lans. 461 [aft 52a Nase OsLOd. 
N, C.— Hales v. Atlantic Coast Line 


R2Co.,. 172.N. (C. 104,,90 SE 11). Beas- 
ley v. "Aberdeen, OLCH uy. COs, 145 N.C. 
272, 59 SH 60, 147 N. C. 362, 61 SE 
453. 

Pa.—Hrie v. 


aes ee 1 Ree Oxo 
246 Pa, 238, 92 A 192. 

Tex.—Maenolia Petroleum Co. v. 
Caswell, (Civ. A.) 295 SW 653 [rev 
on other grounds (Commn. A.) 1 SW 
(2a) 597 (certiorari.den 278 U. S. 640 
mem, 49 SCt 34 mem, 73 L. ed. 555 
mem ]. 
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under its charter powers,®* and if the railroad com- 


pany does not need all the land for such purposes, 


Va.—Robertson v. Bertha Mineral 
Co., 128 Va. 98, 104 SE 832. 

W. Va.—Jackson v. Big Sandy, etc., 
R. Co., 63 W. Va.:18, 59 SHE’ 749, 129 
AmSR 955. 

Eng.—Bostock v. North Stafford- 
shire, etc., R. Co., 5 De G. & Sm. 584, 
64 Reprint 1253, 3 Smale & G. 283, 65 
Reprint 661. 

{a] Tlustrations.—(1) Right of 
way for a transfer track cannot be 
used for main line. Wysor v. Lake 
Brie, etc., R. Co., 143 Ind. 6, 42 NE 
353. (2) Right of way only for trans- 
portation of coal from dock property 
cannot be used for general railroad 
purposes. Atlantic Mills v. New York 
Cent, R. Co., 221 App. Div. 386, 223 
NYS 206 [aff 248 N. Y. 585 mem, 162 
NE 514 mem]. (3) Right of way for 
road running in a certain direction 
cannot be used for a road running in 
a different direction. Crosbie v. Chi- 
Tee ete., R. Co., 62 Iowa 189,.17 NW 


[b] Deed of easement for purpose 
of constructing tramway is not ade- 
quate, as a matter of law, for its use 
as a railroad dedicated to the public, 
under the law of public highways. 
Beasley v, Aberdeen, etc., R. Co., 145 
Ne C.. 272, 59 SE 60, 147 N. ©. 362, 61 
SE 453. 

[ec] Grant for depot, etc.—(1) A 
deed of land to a railroad, to have and 
to hold ‘only on the condition that 
the above described land shall be used 

. . for the purpose of a passenger 
and freight depot and depot grounds, 
and for the approaches thereto,” is not 
a conveyance for all railroad purpos- 
es, and the railroad exceeds its rights 
by constructing thereon storage hous- 
es and switches in addition to a depot. 
O’Brien v. New York, etc., R. Co., 189 
App. Div. 703, 705, 179 NYS 160. (2) 
A condition in a grant to a railroad 
company that the land should be used 
“for shops, depots and other conven- 
iences and fixtures necessary for said 
company” is not complied with by a 
use of the land for the building and 
maintenance thereon of a track or 
tracks for the purpose of conveying 
freight cars to private parties or for 
the storage of cars or other like uses. 
Georgia R., etc., Co. v. Macon, 86 Ga. 
585, 13 SH 21. (3) But conditions in 
a deed to use the premises solely for 
purposes of a railroad depot and not 
to use other premises within a mile 
for similar purposes, or to erect any 
public house, or any other building 
excent for the ordinary purposes of 
a railroad depot, and for accommodat- 
ing, victualing, and lodging passen- 
gers and others, and for the sole ac- 
commodation of the railroad company, 
are not broken by selling refresh- 
ments and lodging passengers on the 
premises. or by permitting merchants 
in the village to load and unload their 
own goods upon their own premises on 
the line of the road. Southard v. New 
Jersey Cent. R. Co, 26N.) J. Lei3. 

[d] Excessive use of siding; stat- 
ute.—A railroad making additional 
and excessive use of a siding over 
plaintiff’s lot appurtenant to lots of 


the grantor may recover so much of the land as 
is not required by the company for its present and 
future necessities.*+ 
only railway and railway purposes, without desig- 
nation of kind, the land may be used by an inter- 
urban line not operated by steam, where it other- 
wise appears that franchises obtained along the 
right of way are for permission to operate a line 
by any motive power except steam. $5. 
grant is made “for railway and similar purposes,” 
the land may be used for such legitimate railroad 
and public purposes as the future necessities and 
convenience of the puble require.®® 
land is acquired as a right of way for the passage 


If the conveyance mentions 


Where the 


So where the 


its, codefendant is not protected in 
such use by a statute authorizing 
Sidetracks for the accommodation of 
private industries, as the statute was 
not intended to’ alter or impair the 
principle that a railroad of its own 
initiative or under a contract with 


‘private persons acquires no rights to 


use sidetracks to private industries 
off their right of way and over the 
lands of intervening owners against 
the will of such owners. Hales v. 
Atlantic Coast Line R. Co., 172 N. C. 
104, 90 SEH 11. 

fe] Deed not restricting use.—A 
deed, conveying the “right to use the 
railroad track and right of way,’ does 
not restrict the use of the property. 
Magnolia Petroleum Co, v. Caselli, 
(Tex. Civ. A.) 295 SW 653 [rev on oth 
er grounds (Commn. A.) 1 SW (2d) 
597 (certiorari den 278 U. S. 640 mem, 
49 SCt 34 mem, 73 L. ed. 555 mem) ]. 

{f{] Under lease.—Where a rail- 
road fill is constructed on leased prop- 
erty under authority of the lease, and 
at the end of the term the landlord 
sues to recover damages for injury to 
the property caused by the fill, the 
liability of the. lessee depends on 
whether the construction exceeds the 
license, and is a question for the jury. 
Shein v. Norfolk, ete., R. Co., (W. Ya.) 
152 SB 1: 

81. Robertson v. Bertha Mineral 
Co., 128 Va. 98, 104 SE 8382. 

82. Grubbs y. Louisville, ete, R, 
Co., (Ky.) 123 SW 1195. 

[a] Shanties or houses.—(1) A 
deed of land to a railroad company 
for a depot, switches, and stock lot, 
reserving enough to ereet a gran- 
ary and storeroom, and providing that 
the company should erect no shan- 
ties or like houses thereon, does not 
contemplate that either of the par- 
ties should erect dwelling houses and 
other buildings essential to their oc- 
cupancy, and especially unsightly ten- 
ant houses, annoying owners of ad- 
joining land. Grubbs vy. Louisville, 
etce., R. Co., (Ky) 123 SW 1195. (2) 
A double boxed stripped house, about 
thirty by fifteen feet, with an ell at- 
tachment. and four or five apvurte- 
nant buildings, such as a smoke house, 
two or more privies, and an old sta- 
ble or woodhouse, are “shanties,” 
within the meaning of a covenant in 
a deed to a railroad company not to 
erect shanties on the land conveyed. 
Grubbs v. Louisville, ete., R. Co., su- 
pra. 

Exceptions and pouereations gen- 
erally see supra §§ 208-210. 

83. Erie v. Pennsylvania R. Co., 
2AG Pay 2ss;02 As 192, 


84 Erie v. Pennsylvania R. Co., 
supra. 
85. Dunham vy. Toledo-Detroit R. 


Co., 238 Mich. 596, 214 NW 156. 

86. Tacoma Mill Co. v. Northern 
ne RCo, so Wash. 187, 208, 154 P 
lg 

“The legal effect of the grant to. 
the railroad company of a right of 
way to be used for railroad and oth- 
er similar purposes is that the land 


i 
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of trains only, it may be used for the construction 
thereon of main and necessary sidetracks,8* but it 
cannot be lawfully used as a switch yard for switch- 
ing and making up trains,’8 or for machine or re- 
pair shops;*® and where it is granted as subsidiary 
to mining rights, it cannot be used for the business 
of carrying passengers and freight generally,®° not- 
withstanding a provision in the grant for a depot 
and site for the use of the grantor.°! But where 
the grant is absolute in form, it conveys to the rail- 
road company all privileges and appurtenances, sae 
and where it is made for all legitimate railroad and 
depot purposes, it authorizes the construction of a 
hotel or eating house on the land,°* notwithstand- 
ing accommodations are granted to the general 
public®* and that another eating house or hotel, am- 
ple to accommodate passengers and employees, is 
near by.°® 

Damages.°® If the wrongful use of the land for 
other purposes than those specified results in dam- 
ages to the grantor, the railroad company, is liable 
therefor to him.°* 

[§ 236] d. Use or Removal of Materials.°* Mate- 


Co., 11 Iowa 15; 
ete. (Ry Co., 


thus taken and paid for for public use 
may be used for a public use by those 
corporations which act as agents and 
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Taylor v. New York, 
SONG emilee boos 
v. Lehigh Valley R. Co., 


[$§ 235-236 


rial suitable and necessary for the construction and 
maintenance of the road and its appurtenances such 
as soil, sand, gravel, and the like, may be taken 
from the right of way and appropriated to such pur- 
pose,®® at least so far as is necessary for the con- 
struction and maintenance of the road through the 
property of the landowner from which the material 
is taken; and this right has also been held to ex- 
tend to timber growing on the right of way.” 

Use on other parts of road. It has been held that 
the railroad company’s rights in this respect extend 
no further, as against each owner, than the bounda- 
ries of his own land,® and that, ordinarily, the com- 
pany cannot, without the owner’s consent, take ma- 
terial from its right of way over one person’s land 
for the purpose of using it on another part of the 
road,* but as to this there is authority to the con- 
trary.>. Where, however, it becomes necessary to 
remove material, such as earth or dirt, in the con- 
struction of the road on its established grade or in 
changing the grade over a right of way, by the 
weight of authority the company may use such ma- 
terial on other parts of the road.® 
ed to other purposes without his per- 
mission. Chapin vy. Sullivan R. Co., 


39 N. H. 564, 571, 75 AmD 237 (where 
the court further said: ‘‘Had the land 


Hendler 
209 Pa. 256, 


trustees for the public, that such cor- 
porations have a right to make all 
the use of the land which the neces- 
sities and convenience of the public 
may require.’ Tacoma Mill Co. v. 
Northern Pac. R. Co., supra. 

87. Missouri, etc. R. Co. v. An- 
derson, 36 Tex. Civ. A. 121, 81 SW 
781. 

88. Backus v. Detroit, ete., R. Co., 
71 Mich. 645, 40 NW 60; Missouri, 
etc., R. Co. v. Anderson, 36 Tex. Civ. 
A. 121, 81 SW 781. 

89. Missouri, etc., R. Co. v. Ander- 
son, supra. 

90. Robertson v. Bertha ‘Mineral 
Co., 128 Va. 93, 104 SE 832; Bing v. 
Big Sandy, etc., REP Col n63i IW. Va. 
345, 60 SE 140; Jackson v. Big San- 
ya eiCn iu CO: GS We ae Losmooy pss 
749. 

91. Robertson v. Bertha Mineral 
Co., 128 Va. 93, 104 SE 832. 

92. Elizabethtown, etc., R. Co. v. 
Dillon, 7 KyL 607; Vermont Cent. R. 
Gone Ve HELIN S230 Vt. GS 1. 

[a] Assumption.—Where one sells 
to a company a right of way through 
his property, it must be assumed, in 
the absence of express limitations or 
restrictions, that he contemplated 
such use as would render it prac- 
ticable for the purposes for which it 
was intended, and therefore cannot 
complain unless the company has 
failed to exercise proper care to avoid 
BEBECESSAry « ney to his property. 
E. L. & B. . Co. Vv. Ditton, 7 KyL 
607. 

{b] Privilege of drawing water 
from other portions of the grantor’s 
land which were then in use passes 
under such a deed as appurtenant to 
the land conveyed. Vermont Cent. R. 
Go. v.. Hills, 23) Vt: 681. 


98. Abraham v. Oregon, ete, R. 
CoS 7TMOri 1495560 Riso om S82 Amis 
779, 64 LRA 391, 41 Or. 550, 69 P 653. 

94. Abraham v. Oregon, etc. R. 
Co., supra. 

95. Abraham v. Oregon, etc., R. 


Co., supra. 

96. For breach of conditions gen- 
erally see supra §§ 229-231. 

97. Chesapeake, ete, R. ‘Co: v. 
Blankenship, 161 Ky. 315, 170 SW 620 
[reh den 158 Ky. 270, 164 SW 9431: 
Backus v. Detroit, ete. R. Co., 71 
Mich. 645, 40 NW 60. 

98. Right to material outside right 
- of way see supra § 206. 

99. Preston v. Dubuque, etc., R. 


58 A 486, 103 AmSR 1005; Wilson v. 

Beaver Valley R. Co., 17 Pa. Dist. 

156, 33 Pa. Co. 604; Olive v. Sabin, 

ete, Ry Con ell Lem Cive Acec0s ios 
3 


[a] Statutory penalty.—A railroad 
company cannot be charged with the 
statutory penalty prescribed by a 
statute, providing that if any person 
or corporation shall take minerals 
from the land of another without the 
consent of the owner, he shall be lia- 
ble for double the value thereof, for 
taking common or mixed sand for 
grading from land over which it has 
the right of way. Hendler v. Lehigh 
Valley R..Co., 209 Pa. 263, 58 A 488. 

In case of condemnation see Emi- 
nent Domain § 586 text and note 89. 

1. -Chapin v. Sullivan R. Co., 39 N. 
H. 564, 75 AmD 237; Hendler v. Le- 
high Valley R. Co., 209 Pa. 256, 58 A 
486, 103 AmSR 1005. 


For use on other parts of road see 


infra text and notes 4-6. 

2. Preston v. Dubuque, etc., R. Co., 
11 Iowa 15; Taylor v. New York, etc., 
R. Co., 88 N. J. L. 28. But see Hend- 
ler v. Lehigh Valley R. Co., 209 Pa. 
256, 58 A 486, 103 AmSR 1005 (under 
Railroad Act Febr. 19, 1849 [P. L. ¢ 
79 § 10] agreement or purchase from 
owner required). 

3. Hendler v. Lehigh Valley R. Co., 
anes Pa. 256, 58 A 486, 103 AmSR 

4. Ala.—Whitewater Lumber Co. 
v. Prather, 211 Ala, 361, 100 S 549. 

N. H.—Chapin v. Sullivan R. Co., 
SOUN. Eig 645 75 Amb) 23:72 

N. C.—Hendrix v. Southern R. Co., 
AG UN Cait uO. Olee 


Pa. : : i j 
Co., 209 Pa. 256, 58 A 486, 103 AmSR 
1005. 

Ss. C.—Sims v. Charleston, ete. R. 
Cost s3JS2, Cu390, 2150) SHa890: 

“His land has been subjected to a 
servitude for the construction and 
maintenance of a railroad through it, 
but not for construction or mainten- 
ance through any other land.” Hend- 
ler v. Lehigh Valley R. Co., supra. 

[a] Stone excavated in construct- 
ing a branch road through a man’s 
land, under a permissible license to 
construct and use the track thereon 
and hold it so long as it shal! be used 
for railroad purposes, remains the 
property of the landowner, and if not 
used in the construction of a branch 
track cannot be removed and devot- 


for the construction of the ertire line 
been taken and appropriated to rail- 
road purposes by the appraisal of the 
railroad commissioners and the select- 
men of the town . . the rail- 
road might and would have been en- 
titled to employ the whole or any por= 
tion of the earth, stone and gravel, 
excavated on one portion of the line, 
in the proper construction of any 
other portion thereof’’). 

{b] Grant of railroad right of way 
for purpose of removing timber vests 
in the grantees the necessarily im- 
plied right so to change the ground as 
to make the way available for rea- 
sonable use only, and, if the gran- 
tees remove dirt from plaintiffs’ land 
and use it upon land of another, they 
will be liable for the value of the 
dirt so removed. Whitewater Lumber 
oe v. Prather, 211 Ala. 361, 100 S 

{c] Liability.—If the grantee re=- 
moves dirt from the grantor’s land and 
uses it upon the land of another, it is 
liable for the value of the dirt so re- 
moved. Whitewater Lumber Co. v. 
Prather, 211 Ala. 361, 100 S 549. 

5. New Orleans, ete, R. Co. vz 
Brown, 64 Miss. 479, 1 S 637; David= 
son v. Houston, ete., R. Co., (Tex. Civ. 
A.) 194 SW 211. 

[a] Excavations may be made and 
pits formed in the right of way 
through one person’s premises to get 
dirt to use on other parts of its road. 
New Orleans, etc., R. Co. v. Brown, 
64 Miss. 479, 1 S 687. , 
. & Ind.—Cleveland, ete. R. Co. v. 
Hadley, 179 Ind. 429, 101 NE 473, 45 
LRANS 796. 

N. J.—Taylor v. New York, ete., R. 
Cone SSNS aes. 

Pa.—Wilson v. Beaver Valley R. 
Cos LV Paw Dist Lol we smba an Coss6O4. 

R. I.—Aldrich v. Drury, 8 R. I. 554, 
5 AmR 624. 

S. C.—Sims v. Charleston, etc., R. 
Co., 153° S.C. 39 058150) SH3 910: 

[a] Question. for jury.—Where 
there is evidence that the removal of 
dirt is made solely to obtain dirt and 
earth for the purpose of raising the 
grade of the road at another point, 
and there is no Showing of a supposed 
change of an established grade of the 
road through plaintiff’s land, the is- 
sue whether removal was justified is 
for the jury, notwithstanding testi- 
mony that removal was necessary to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- §§ 236-238] 


Sale or gift. The company cannot, without the 
owner’s permission, sell stone or other material re- 
moved trom the land;’ nor ean it give away such 
material.® 

[§ 237] e. Use or Removal of Minerals.° 
general rule, where the railroad company has only 
an easement for its right of way, minerals there- 
under belong to the owner of the fee and cannot be 
appropriated or used by the railroad company,?°® 
except to the extent that the right to take the same 
has been granted to the railroad company,!? and 
except surface minerals which must be removed in 
constructing the road.12 But this does not author- 
ize the owner of the fee to use the right of way for 
the purpose of extracting the minerals;'* and, fur- 
thermore, it is the duty of both the company and 
the owner to exercise reasonable care in the use 
of the property, not to injure the other’s rights.1* 
Where, however, the railroad company owns by con- 
veyance the title in fee in the land, it is entitled to 
the minerals thereunder,?® and it cannot be en- 


joined from taking them,1® and may contract with 


a third person to bore for oil and gas thereon;17 


promote safety by improving the view 
at near by crossings. Sims 


We 
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As a 


grant to surface mineral and the 
eompany has no right to bore for 
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and persons so contracting on the faith of public rec- 
ords will be protected thereby, although the title 
of the railroad company is voidable.*® 

[§ 238] f. Use of Telegraph or Telephone Line.*® 
The construction of a telegraph or telephone line 
over a right of way by the railroad company in good 
faith for its use and benefit in the operation of its 
road and to facilitate its business, or if it is rea- 
sonably necessary for that purpose, is a proper use 
of the right of way;?° and it may contract with 
or consent to another company to erect or main- 
tain such a line within the limits of the, right of 
way.2!_ But it eannot authorize the erection and 
maintenance of such a line for general commer- 
cial purposes, disconnected from the railroad op- 
eration,?? and where the main object in con- 
structing such a line is to establish an extensive 
telephone and telegraph line for general commer- 
cial purposes, it is not a proper use of the right of 
way, if such line is not reasonably necessary for 
the purposes of the railroad company, although it 
incidentally benefits therefrom.?* It has been held, 
however, that, if, after the application of so much 


19. Right of owner to additional 
compensation see Eminent Domain § 


ey oe CLO CO. Dore. 390, 
150 SE 8 

7. Noch ville, pOtG:,, RR. (CoV. aart- 
haus, 150 Ala. 633, 43 S 791; Aldrich 
v. Drury, 3. 8. 554, 5 AmR 624. 

[a] Thus the company has _ no 
right to excavate sand in the right 
of way or sell it. Nashville, etc., R. 
Co. v. Karthaus, 150 Ala. 633, 43 S 
reat 

8. Julien v. Woodsmall, 82 Ind. 
568; Bailey v. Sweeney, 64 N. H. 2:96, 
9 A 543 (hay). 

9. Sales and conveyances of min- 
erals generally see Mines and Min- 
erals §§ 528-581. 

10. U. S.—Midland Valley R. Co. 
v. Sutter, 28 F. Aan 163 [certiorari 


granted 278 U. 597 mem, 49 SCt 
185 mem, 73 oi ed. 527 mem, and 
certiorari dism 280 U. S. 521 mem, 


50 SCt 65 mem] (Kansas). 


Cal.—Southern Pac. R. Co. v. San’ 


Francisco Sav. Union, 146 Cal. 290, 


‘79 P 961, 106 AmSR 36, 70 LRA 221, 


2 AnnCas 962 (oil). 

Ind.—Consumers’ Gas Trust Co. v. 
American Plate Glass Co., 162 Ind. 
393, 68 NE 1020 (gas). 

Kan.—Harvey v. Missouri Pac. R. 
Copmlits Wan Paik 20% T61, V 450 
ALR 300; Missouri, ete., R. Co. v: 
Schmuck, 69 Kan. 272, 76 P 836. 

Mo.—Evans v. Haefner, 29 Mo. 141. 

Mont.—Northern Pac., etc., R. Co. v. 


Forbis, 15 Mont. 452, 39 P 571, 48 
AmSR 692. 

Tex.—Right of Way Oil Co. v. 
Gladys City Oil, ete., Co., 106 Tex. 94, 


157 SW 737, 51 LRANS 268 (oil). 

W. Va.—Uhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340 (oil). 

Ont.—Re Davies, 28 Ont. L. 544. 

Ownership of minerals generally 
see Mines and Minerals §§ 440-443. 

Sales and conveyances of minerals 
or mineral rights generally see Mines 
and Minerals §§ 528-581. 

11. Gladys City Oil, ete., Mfg. Co. 
Vo Right Of Way, Oil Co.; (Civ. A.) 
137 SW 171 [aff 106 Tex. 94, 157 SW 
737, 51 LRANS 268]. 

[a] Surface minerals.—Where one 
grants a right of way to a railroad 
over certain land, together with the 
right to take and use all the tim- 
ber, earth, stone, and mineral exist- 
ing or to be found within the right of 
way granted, the right to take the 
minerals must, under the principle of 
ejusdem generis, which limits gen- 
eral terms by particular preceding 
terms, be confined to surface min- 
erals, as the grantor in referring to 
timber and stone had limited his 


oil or prospect for other minerals in 
the right of way. Gladys City Oil, 
etc., Mfg. Co. v. Right of Way Oil Co., 
(Civ. PA.) 113% SW 171 Taff 106) Tex. 
94, 157 SW 737, 51 LRANS 268]. 

12. Evans v. Haefner, 29 Mo. 141; 
Re Davies, 28 Ont. L. 544. 

13. Gladys City Oil, etc., Mfg. Co. 
v. Right of Way, Oil Co. (Civ. A.) 137 
SW 171 [aff 106 Tex. 94, 157 SW 737, 
51 LRANS 286]. 

[a] Thus the fact that a railroad, 
which had only an easement to a right 
of way over land, authorized another 
company to bore for oil within its 
right of way will not authorize the 
owners of the fee to use the right 
of way to bore for oil, as that would 
oust the railroad of part of its pos- 
session. Gladys City Oil, ete., Mfg. 
Co. v. Right of Way Oil Co., (Civ. A.) 
137 SW 171 [aff 106 Tex. 94, 157 SW 
737, 51 LRANS 268]. 

14. Cleveland, ete., R. Co. v. Simp- 
son, 182 Ind. 693, 104 NE 301, 108 NE 
95 St. Louis, etc., R. Co. v. Yankee, 
140 Mo. A. 274, 124 SW 18. 

[a] Where tunnels under right of 
way are destroyed by the road in 
lowering its grade, it is liable to 
the owner in damages. Cleveland, 
ete., R. Co. v. Simpson, 182 Ind. 693, 
104 NE 301, 108 NE 9. 

Remedies of owner of mineral 
rights generally see Mines and Min- 
erals §§ 449-527. 

15. Nelson v. Texas, ete., R. Co., 
452 Lae 117, (92 S° 7154; Rice v. Clear 
Spring Coal Co., 186 Pa. 49, 40 A 
149; Crowell v. Howard, (Tex. Civ. 
A.) 200 SW. 911. 

[a] Absolute conveyance to a rail- 
way company of a strip of land, de- 
scribed by bearings and distances 
without any exception or reservation, 
vests the mineral rights under such 
strip in the railway company, in the 
absence of reformation or cancella- 
tion. )Nelson: vv... Texas, etc, R.-Co., 
U2 a, bet, See SDA. 

[b] If conveyance is of fee on con- 
dition, it amounts to a fee both in the 


surface and in regard to underly- 
ing coal or other minerals. Rice v. 
186 Pa. 49, 


Clear Spring Coal Co., 
40 A 149. 

Conveyance of land as passing min- 
eral generally see Mines and Minerals 
§ 544. 

16. Crowell v. Howard, (Tex. Civ. 
A.) 200 SW 911 (oil). 


17. Nelson v. ‘"Lexas, etc., R- Co., 
152 La. 117, 92 S 754. 
18. Nelson v. Texas, ete., R. Co., 


supra, 


79. 
20. Md.—American Tel., ete., Co. v. 
eee: V1 (Md. 535, 18 A+910,.7 GRA 


N. C.—Hodges v. Western Union 
Tel. Co., 133.N.. C. 225, 45° SE-572. 

Pa.—Pennsylvania R. Co. v. Lil- 
ly Borough, 207 Pa. 180, 56 A 412. 

Tex.—Olive v. Sabin, ete., R. Co., 
ii) Tex. Civ: A208, 83° Siw: 139) 

Newfoundl.—Reid Newfoundland 
Co. v. Anglo-American Tel. Co., 39 
CanLTOccNotes 817. 

[a] Rule applied.—Where a rail- 
road company has the right to con- 
struct a line of road over the land 
in a borough, on a bill by the com- 
pany to restrain any interference by 
the borough with the construction of 
the line of telegraph poles, the pur- 
pose of the company in erecting the 
telegraph line is immaterial. Penn- 
Sylvania R. Co. v. Lilly Borough, 207 
Pa. 180, 56 A 412. } 

21. Northern Pac. R. Co. v. North 
American Tel. Co., 230 Fed. 347, 144 
CCA 489, LRAI9i16E 572; Prather v. 
Western Union Tel. Co., 89 Ind. 501; 
Hodges v. Western Union Tel. Co., 
133 N. C. 225, 45 SE 572; Reid-New- 
foundland Co. v. Anglo-American Tel. 


Coss [LO VON Av Ce 234" 
[a] On crown right of way.— 
Where a company enters upon the 


right of way of a railway owned by 
the crown and erects telegraph poles 
and wires thereon with the consent of 
the responsible minister of the crown 
and officers of the railway, who ac- 
quiesce in such continued occupation, 
such entry and occupation is that of 
a licensee and it cannot be ejected as 
a trespasser. Rex v. Canadian Pac, R. 
Co., (Can.) [1929] 2 DomLR 641, 35 
CanRCas 248. 

{[b] Duty of telegraph company to 
account for other than railroad mes~ 
sages.—Reid-Newfoundland .Co. v. 
Anglo-American Tel. Co., [1910] A. C. 
560. 


Grant of exclusive right to single 
company as illegal see Contracts § 
422 note 98 [a] (2); Telegraphs and 
Telephones [37 Cyc 1622]. 

22. Hodges v. Western Union Tel. 
Co., 1338 N..C.2225, 45 SH 572: Pittock 
v. Central Dist.,. etc.,- Tel../Co;, 3 
Pa. Super. 589; Western Union Tel. 
Co. v:.) Nashville, ete. Rs Co, 145 
Tenn. 85, 2837 SW 64 [certiorari den 
258 U. S. 626 mem, 42° SCt 382 mem, 
66 L. ed. 798 mem]. 

23. American ~ Tel., Co. 
Bees 71 Md. 585, 18 We ie 7 LRA 
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of the use of its right of way as the maintenance 
of its own railroad and telegraph line requires, 
there remains a surplus thereof, the company may 
lease or permit that surplus or any part of it for 
telegraph purposes which do not interfere with its 
own uses.** It has also been held that, even though 
a telegraph company has been granted the exclu- 
sive right to construct and work lines on the right 
of way for its own business, it does not prevent the 
railroad company from constructing lines thereon 


for its railroad business.?° 


[§ 239] 3. Exclusiveness of Possession and Use?® 
As a general rule a railroad com- 
pany, after its right of way has been located and 
constructed,** has practically the right to the un- 
interrupted and exclusive possession, use, and con- 
trol of the surface of the land constituting its right 
of way and necessary for conducting its business,?§ 
except where, by consent of the public authorities, 
it is built on a public highway or over publie¢ cross- 


—a. In General. 


24 Northern Pac. R. Co. v. North 
American Tel. Co., 230 Fed. 347, 144 
CCA 489, LRAI1916E 572. But see 
Western Union Tel. Co. v. Nashville, 
ete, UR. Co. 145) Tenn, )85, 1237 SW 
64, 65 [certiorari den 258 U. S. 626 
mem, 42 SCt 382 mem, 66 L. ed. 7938 
mem] (criticizing Northern Pac. R. 
Co. v. North American Tel. Co., supra, 
in respect of this rule). 

25. Reid-Newfoundland Co. v. An- 
glo-American Tel. Co., [1910] A. C. 
234; Reid Newfoundland Co. v. An- 
glo-American Tel. Co., (Newfoundl.) 
30 CanLTOccNotes 817. 

Grant of exclusive privilege as il- 
legal see Contracts § 422 note 98 [a] 
(2)3 ee and Telephones [37 


26. In case of condemnation see 
Eminent Domain § 586. 

27. Goldsboro Lumber Co. v. Hines 
Bros. Lumber Co., 126 N. C. 254, 35 SE 
458. And see cases infra note 28. 

28. U.S.—Midland Valley R. Co. v. 
Jarvis, 29 F. (2d) 539, 61 ALR 1064; 
Nerthern Pac. R. Co. v. Northern 
American Tel. Co., 230 Fed. 347, 144 
CCA 489, LRA1916E 572; Wright v. 
St. Louis Southwestern R. Co., 175 
Fed. 845 fapp dism 181 Fed. 1023 
mem, 104 CCA 670 mem]; Cairo, etc., 
R. Co. v. Brevoort, 62 Fed. 129, 25 
LRA 527. 

Ala.—Seaboard Air Line R. Co. v. 
Banks, 207 Ala. 194, 92 S 117; Tennes- 
see, ete., R.. Co. v. Hast Alabama R. 
Co., 75 Ala. 516, 51 AmR 4/5; South, 
etc., Alabama R. Co. v. Pilgreen, 62 
Ala. 305. 

Ark.—Campbell v. Southwestern 
Tel., ete., Co. 108 Ark. 569, 158 SW 
1085. 

Colo.—Denver, etc., R. Co. v. Pacific 
Lumber Co., 278 P 1022. 

Conn.—New York, ete., R. Co. v. 
Armstrong, 92 Conn. 349, 102 A 791. 

Ga.—Fluker v. Georgia R., ete., Co., 
81 Ga. 461, 8 SE 529, 12 AmSR 328, 2 
LRA 848. 

Tll.— Illinois Cent. R. Co. v. Hough- 
ton, 126 Ill. 233, 18 NE 301, 9 AmSR 
581, 1 LRA 213. 

Ind.—Cleveland, ete, R. Co. v. 
Smith, 177 Ind. 524, 97 NE 164; Pitts- 
burgh, ete., R. Co. v. Jones, 86 Ind. 
496, 44 AmR 334; Williams v. New 
Albany, ete., BR. Co., 5. Ind. 111. 

Mmam—tcansas, "ete, et. "CO. Vv. 
Burns, 70 Kan. 627, 79 P 238; Atchi- 
son, ete., R. Co. v. Spaulding, 69 Kan. 
431, 77 P 106, 105 AmSR 175, 66 LRA 


587. 

Me.—Hayden -v. Skillings, 78 Me. 
413, 6 A 830. 

Mass.—Agostini v. North Adams 
Gaslight Co., 163 NE 745; Hazen v. 


Boston, ete., R. Co., 2 Gray 574. 
Mich.—Williams v. Michigan Cent. 

R. Co., 2 Mich. 259, 55 AmD 59. 
Minn.—Chicago Great Western R. 


RAILROADS 


ings.” 


So long as the railroad company occupies 
any portion of its right of way, it has the exclu- 
sive use and right of control coextensive with its 
boundaries;*° and may occupy and use it at any 
time against all persons, even the owner of the fee, 
without showing any actual necessity for its pos- 
session for railway purposes, so long as the ease- 
ment exists and the railroad is operated over it for 
the purposes of the grant.*1 

Under title in fee. 


Where the railroad company 


has title in fee to its right of way, it is entitled to 


Co. v. Zahner, 145 Minn. 312, 315, 177 
NW 350 [quot Cyc]; Lake Superior, 
etc., R. Co. v. Greve, 17 Minn. 322. 

Miss.—Paxton v. Yazoo, etc., R. Co., 
76 Miss. 536, 24 S 536; Wilmot v. 
Yazoo, etc., R. Co., 76 Miss. 374, 24 
S 701. 

Mo.—Boyce v. Missouri Pac. R. 
vee 168 Mo. 583, 68 SW 920, 58 LRA 
44 


Nebr.—Hull v. Kansas City, ete., R. 
Co., 70 Nebr. 756, 98 NW 47 
N. J.—Breckinridge v. 
etc., R..Co., (Ch.) 33 A 800. 

N. Y.—Townsend v. New York 
Cent., ete., R. Co., 56 Misc. 253, 106 
NYS 381. 

N. C.—Goldsboro Lumber Co. v. 
Hines Bros. Lumber Co., 126 N. C. 
254, 35 SE 458. 

Pa.—New York, etc., R. Co. v. Skin- 
ner, 19 Pa. 298, 57 AmD 654; Phila- 
delphia, etce., R. Co. v. Philadelphia, 
etc., R. Co., 6 Pa. Dist. 269; Junction 
R. Co. v. Boyd, 8 Phila. 224. 

Tex.-—Uvalde Rock. Asphalt Co. v. 
Asphalt Belt R. Co., (Commn. A.) 267 
SW 688, 262 SW 736 [aff (Civ. A.) 256 
SW 675]. 

Vt.—Jackson v. Rutland, etc. R. 
Co., 25 Vt. 150, 60 AmD 246. 

“The railway company, the owner 
of the easement, is entitled to posses- 
sion of its right of way, exclusive of 


Delaware, 


the possession of its grantor or his. 


heirs or assigns, the owners of the 
fee. The grantor, his heirs or assigns, 
the owner of the fee, has no right to 
possession of the right of way over 
the railway company, the owner of 
the easement. The possession of the 
former owners, the grantors, of the 
easement—the right of way—must be 
subservient to the possession of the 
grantee, the railway company.” Sea- 
board Air Line R. Co. v. Banks, 207 
Ala. 194, 196, 92 S 117. 

{a] Reasons for rule.—(1) “The 
nature of railway service requires ex- 
clusive occupancy. A railroad com- 
pany is held to the highest degree of 
care, and the exercise of this care 
necessarily requires that it should 
have complete dominion over its 
right of way. It is bound to prevent 
obstructions from being placed on its 
tracks, and is required to keep them 
fenced in, and free from rubbish or 
other combustible materials. The du- 
ties of a railway company are due to 
the public as well as tc individuals, 
and these duties it must perform at 
its peril.’ Cairo, etc., R. Co. v. Bre- 
voort, 62 Fed. 129, 135, 25 LRA 527. 
(2) “In view of the responsibility of 
railway companies, safely to carry 
persons and property, and the great 
hazard to life and property from ob- 
structions on the tracks, it must be 
held that the company’s right of pos- 
session to the surface of the right of 


enjoy, in the discharge of its duties as common ¢ar- 
rier, the exclusive use and control of the right of 
way, relieved from any rights therein of adjoining 
owners to the same extent as a private person 
would be;*? and the fact that the road is construct- 
ed through a tunnel or archway does not impair this 
exclusive right or give the original owner any right 
to the ground above.?* 

[§ 240] b. Use or Interference by Owner. 


In ac- 


way is practically exclusive.” Cleve- 
land, etc.,  Coiltv. Smith,? 17.72 ia: 
524, 549, 97 NE 164. 

[b] Where right of way is granted 
by act of congress, “the railway com- 
pany owes a duty to the public, which 
it serves as a public carrier, and in the 
view of the United States the grantee 
of this right of way could not ade- 
quately and fully perform its duty as 
a common carrier unless its exclusive 
use of its right of way is retained.” 
Denver, ete., R. Co. v. Pacific Lumber 
Coy (Colo.) "278 'P 1022,°1023% 

[ce] State’s grant to a railroad 
company by charter to locate, lay out, 
and construct a road over a cove per- 
manently devotes the space which the 
railroad occupies under the grant to 
the exclusive use of the railroad for 
railroad purposes. New York, etc., R. 
Co. v. Armstrong, 92 Conn. 349, 102 
A-T91. 

[d] Embankment.—Where a rail- 
road company is entitled to the pos- 
session of an embankment within its 
right of way, it is entitled to the ex- 
clusive possession at all times and for 
all purposes. Pennsylvania R. Co. vy. 
Guthrie, 66 Pa. Super. 470. 

_Injunction against use by bicycle 
rider see Injunctions § 428 note 50 


[a]. 

29. Atchison, etc., R. Co. v. Spauld- 
ing, 69 Kan. 431, 77 P 106, 195 AmSR 
175, 66 LRA 587. And see infra § 264. 

30. Seaboard Air Line R. Co. v, 
Banks, 207 Ala. 194, 92 S 117; Camp- 
bell v. Southwestern Tel., etc., Co., 
108 Ark. 569, 158 SW 1085; Northern 
Pac. R. Co. v. Wadekamper, 70 Wash. 
392, 126 P 909. 

[a] Evidence held sufficient in an 
action by a railway company to en- 
join trespass upon its right of way, 
to show actual possession and use of 
the right of way by the company in 
the operation of both railroad and 
telegraph lines. Northern Pac. R. Co. 
Ro ee ReaD er 70 Wash. 392, 126 P 

31. Seaboard Air Line R. 
Banks, 207 Ala. 194, 92 S 117. 

32. Kotz v. Illinois Cent. R. Co., 
188 Ill. 578, 59 NE 240; Cassidy v. 
Old Colony R. Co., 141 Mass. 174, 5 NE 
142; Junction R. Co. v. Boyd, 8 Phila. 


GowNa 


(Pa.) 224; Calcasieu Lumber Co. v. 
Harris, 77 Tex. 18, 13 SW 453. 
[a] Light, air, etc.—A _ railroad 


right of way is not a public highway 
in the sense that an adjoining lot 
owner may have an easement of light, 
air, and view therein, and hence no 
damages are recoverable for an injury 
to the latter resulting from the eleva- 


tion of the company’s tracks. Kotz v. 
Tllinois Cent. R. Co., 188 Tll. 578, 59 
NE 240. 

33. Junction R. Co. v. Boyd, 8 


Phila. (Pa.) 224: 


a a a a a a a a eI a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


240] 


- cordance with the rule of exclusive use and posses- 

sion in the railroad company,** the owner of the 
servient estate cannot so use his adjoining land as 
to interfere with the company’s use of its right of 
way;°° and, in some jurisdictions, he has no right 
to enter upon or occupy any part of the right of 
way, in any mode, or for any purpose, without the 
railroad company’s consent,®® unless such rights or 
privileges are conceded or agreed upon by the com- 
pany** or, either expressly or impliedly, reserved 
in the grant,*® or granted to him,®® or authorized 
and statutes have been enacted to 


by statute ;*° 


34. See supra § 239. 

35. Cairo, etc., R. Co. v. Brevoort, 
62 Fed. 129, 25 LRA 527. 

{a] Illustration.—A riparian pro- 
prietor who has conveyed to a rail- 
road company his interest in land 
which could have been acquired by 
eondemnation has no right to con- 
struct along a river bank over such 
right of way a levee which will raise 
the water flowing in the stream at 
times of ordinary floods so as to en- 
danger the banks or other structures 
of the railroad, and will also throw 
such water upon the land on the op- 
posite side of the river, thereby sub- 
jecting the railroad company to suits 
for damages. Cairo, etce., R. Co. v. 
Brevoort, 62 Fed. 129, 25 LRA 527. 

36. U. S—Midland Valley R. Co. 
v. Sutter, 28 F. (2d) 163 [certiorari 


' granted 278 U. S, 597 mem, 49 SCt 185 


mem, 73 L. ed. 527 mem, and cer- 
tiorari dism 280 U. S. 521 mem, 50 SCt 
65 mem]; Wright v. St. Louis South- 
western R. Co., 175 Fed. 845 [app dism 
181 Fed. 1023 mem, 104 CCA 670 


mem]. 

Colo.—St. Onge v. Day, 11 Colo. 368, 
13 P 278. 

Conn.—New York, etc., R. Co. v. 
‘Armstrong, 92 Conn. 349, 102 A 791. 

I1l.— Alton, etc., R. Co. v. Baugh, 14 
bb 2A : j 

Minn.—Chicago Great Western R. 
Co. v. Zahner, 145 Minn. 312, 315, 177 
NW 350 [quot Cyc]. 

Miss.—Wilmot v. Yazoo, etc.,-R. 
Co., 76 Miss. 374, 24 S 701. 

N. Y.—New York Cent., etc., R. Co. 
v. Buffalo, 85 Mise. 78, 147 NYS 209. 


Vt.—Jackson v. Rutland, etc, R. 
Co., 25 Vt. 150, 69 AmD 246. 

[a] Landowner cannot, without 
railroad’s consent: (1) Build a cattle 
guard across the road. Alton, etc., 
R. Co. v. Baugh, 14 Ill. 211. (2) Cul- 


tivate crops on the right of way. 
Paxton v. Yazoo, etc., R. Co., 76 Miss. 
536, 24 S 536; Wilmot v. Yazoo, etc., 
R. Co., 76 Miss. 374, 24S 701. (3) Lay 
pipes, conveying oil through rail- 
road’s trestle, although not attached 
to the trestle. New York, etc., R. 
Co. v. Armstrong, 92 Conn. 349, 102 A 
791. 

[b] Construction of levee.—The 
owner of land over which a railroad 
company has acquired a right of way, 
either by grant or by condemnation, 
has not the right to construct a levee 
upon such right of way and join it 
to the railroad embankment for the 
protection of his land from the over- 
flow of a river in times of flood, 
against the objections of the railroad 
company, when the effect of such levee 
is to overflow the tracks of the rail- 


road and endanger trains thereon.. 


Wright v. St. Louis Southwestern R. 
Co., 175 Fed. 845 [app dism 181 Fed. 
1023 mem, 104 CCA 670 mem]. 

[c] Evidence of consent.—Proof 
that a blacksmith shop standing in 
part on a railroad right of way and 
in part on the land of the owner had 
stood there for more than thirty 
years, unaccompanied by any proof 
that the railroad had ever objected 
to the location and maintenance of 
the shop, was sufficient to show that 
the shop was rightfully on the right 
of ‘way. Ide v. Boston, etc., R. Co., 
83 Vt. 66, 74 A 401. 


[d] License for structures.— 


tie 
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way.*1 


by the railroad 


Where a railroad company, obtaining 
from a city a right of way, permits 
the city to erect and maintain for 
many years expensive buildings en- 
eroaching on the right of way, and the 
removal thereof would involve large 
financial loss to the city, equity will 
prevent the company from revoking 
the license to maintain the structures, 
but, on the city removing the struc- 
tures, the company may resume pos- 
session of the entire right of way. 
New York Cent., etc., R. Co. v. Buf- 
falo, 85 Misc. 78, 147 NYS 209. 

37. Montana Ore Purchasing Co. v. 
Boston, etc., Min. Co., 20, Mont. 533, 


acy BY &eos .pouthern, BR. Co; v1. Vann, 
142 Tenn. 76, 216 SW 727; Dulin v. 
Ohio River R. Co., 73 W. Va. 166, 80 


Py cai LRA1916B 653, AnnCasi916D 
183. 

[a] Estoppel—An agreement by 
a railroad company with the owner 
of the fee as to the description of his 
land, or an agreement with another in 
respect thereof, such as a lease with 
a description not inconsistent with 
the use of the right of way granted, 
cannot estop the company, and there- 
by disqualify it, from discharging its 
obligations to the public, but such 
agreement, if possible, will be re- 
ferred to the owner’s right to use the 
fee subject to the right of way. 
Southern R. Co. v. Vann, 142 Tenn. 
76, 216 SW 727. 

{[b] Presumption of permission.— 
Where the right of way is only an 
easement, occupation by inclosure and 
cultivation of a part of it by the own- 
er of the servient estate until it is 
needed for the operation of the rail- 
road is presumed to be permissive and 
not adverse. Dulin v. Ohio River R. 
Co., 73 W. Va. 166, 80 SE 145, LRA 
1916B 653, AnnCas1916D 1183. 

_ 38. Hanselman v. Grand Trunk 
Western R. Co., 163 Mich. 496, 128 NW 
732; Montana Ore Purchasing Co. v. 
Boston, ete., Cons. Copper, ete., Min. 
Co., 20 Mont. 533, 52 P 375; New York 
Cent., etc., R. Co. v. Buffalo, 85 Misc. 
78, 147 NYS 209; United Land Co. v. 
Great Eastern R. Co., L. R. 10 Ch. 


586. 

{a] Illustrations.—(1) Where a 
city, conveying real estate to a rail- 
road company in exchange for real 
estate conveyed to it, has maintained 
underground mains for its water- 
works, across the strip conveyed to 
the company, the city. although es- 
topped to deny the validity of its con- 
veyance, as not made in conformity 
with its charter, cannot be deprived 
of its right to maintain the mains and 
to construct new ones when neces- 
sary, although the easement is not in 
express terms reserved in the deed. 
New York Cent., etc., R. Co. v. Buf- 
falo, 85 Mise. 78, 147 NYS 209. (2) 
Where a person, having an easement 
over certain land adjoining his prop- 
erty, executes a deed granting to a 
railroad company the rig‘ht to use the 
right of way to the fullest extent to 
which complainant is authorized to 
use the same, without diminishing 
the right of complainant or his as- 
signs to continue to use the way in 
common with the grantee, such con- 
veyance authorizes the railroad com- 
pany to use the right of way for rail- 
road purposes, so long as such use 
did not unreasonably limit complain- 
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‘prevent encroachments upon a railroad right of 
Furthermore it is the duty of the railroad 
company to prevent the adjoining owner from plac- 
ing dangerous constructions on the right of way.* 

Modification of rule. 
ever, this rule is so modified as to permit the ad- 
joining owner to use portions of the right of way 
which are not being used by the railroad and not 
necessary to the safe and convenient use of used 
portions,*® or to. enter on and use the land in any 
manner not inconsistent or interfering with its use 


In other jurisdictions, how- 


company;** but this right of the 


ant’s common use thereof. Hansel- 
man v. Grand Trunk Western R. Co., 
163 Mich. 496, 128 NW 732. (3) And 
where the location of a sidetrack on 
any particular portion of the right 
of way would not interfere with the 
grantor’s use thereof, he cannot com- 
pel its location in accordance with his 
desire, being only entitled to protect 
himself against any unreasonable use 
of the track injuriously affecting his 
right of common use. Hanselman v. 
Grand Trunk Western R. Co., supra. 

39. South Hastern R. Co. v. Cooper, 
[1924] 1 Ch. 211. 

[a] Grant of way over crossing 
“for the commodious use of the same 
crossing and the safe occupation of 
the lands thereto adjoining’”’ is not a 
grant of a mere accommodation way, 
and cannot be limited to the user for 
which it was originally made, or the 
purposes contemplated at the time, 
and it is not, in the circumstances, 
ultra.vires the railway company to 
grant a right of way for general pur- 
poses over the crossing, as it is not 
incompatible with the use of the rail- 
way. South Eastern R. Co. v. Cooper, 
(2924) A Ch. 21, 2274 

40. New York, etc., R. Co. v. Arm- 
strong, 92 Conn. 349, 102 A 791. 

[a] In absence of legislative au- 
thority, where a railroad’s trestle or 
embankment is above the bed of a 
cove, that is, above the surface of the 
land, an adjoining owner has no right 
to enter in invitum on the railroad’s 
location, or to run pipes through the 
trestle: or embankment. New York, 


etce., R. Co. v. Armstrong, 92 Conn. 
349, 102 A 791. 
41. See statutory provisions. And 


see Downing v. McFadden, 18 Pa. 334 
(construing Act April 8, 1838 § 11, 
prohibiting the construction of any 
building on the banks or excavation 
of the Philadelphia and Columbia 
Railroad without permission, under 
the authority of the canal commis- 
sioners). 

42. New York, etc., R. Co, v. Arm- 
strong, 92 Conn. 349, 102 A 791. 

{a] Thus a railroad is under an 
imperative private and public duty 
to keep owners abutting on the right 
of way from maintaining under the 
railroad’s wooden trestle pipes 
through which flow such inflammable 
oils as gasoline and kerosene. New 
York, ete, R. Co. v. Armstrong, 92 
Conn. 349, 102 A 791. 

43. Midland Valley R. Co. v. Sut- 
ter, 28 F. (2d) 163 [certiorari granted 
278 U. S. 597 mem, 49 SCt 185 mem, 
73 L. ed. 527 mem, and certiorari 
dism 280 U. S. 521 mem, 50 SCt 65 
mem] (Kansas); Atlantic Coast Line 
ees v. Bunting, 168 N. C. 579, 84 SE 
1 : 

44. U. S:—Midland Valley R. Co. 
v. Sutter, 28 F. (2d) 163 [certiorari 
granted 278 U. S. 597 mem, 49 SCt 185 
mem, 73 L. ed. 527 mem, and certiorari 
dism 280 U. S. 521 mem, 50 SCt 65 
mem] (Kansas); Midland Valley R. 
Cor svis Corn 2218 (2a) OG: 

Ind.—Smith y. Holloway, 124 Ind. 
329, 24 NE 886. See Pittsburgh, etc., 
R. Co. v. Jones, 86 Ind. 496, 44 AmR 
334 (cannot enter and remove com- 
bustibles). 

Iowa.—Vermilya v. Chicago, ete., R. 
ee 66 Iowa 606, 24 NW 234, 55 AmR 
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owner of the fee does not extend to one who is not 
such owner or who does not claim under him.*® 
Where the company has the title in fee, there is 
no valid right in adjoining landowners or others to 
occupy as against the railroad company portions 
of the land not actually used by the company, and 
one attempting to take possession of such portion 


is a trespasser.*® 


Timber right of way. A grant of a railroad right 
of way, to be used in carrying on timber operations, 
does not exclude the right of the owner to use the 
land subject thereto,*7 and where he subsequently 
grants the timber rights and a right of way for a 
railroad to another company, the prior grantee is 
not entitled to enjoin the subsequent grantee from 
crossing the line of his right of way.*® 
For interference with 


Remedy for interference. 


Ky.—Maysville, etc. R. Co. v. 
Beyersdorfer, 43 SW 254, 19 KyL 1212 
(removal of stone). 

La.—John T. Moore Planting Co. 
v. Morgan’s Louisiana, etc., R., etc., 
Co., 126 La. 840, 53 S 22. 

Mass.—Agostini v. North Adams 
Gaslight Co., 163 NE 745; May v. 
New England R. Co., 171 Mass. 367, 50 
NE 652. 

Nebr.—Roberts yv. Sioux City, etc., 
R. Co., 73 Nebr. 8, 102 NW 60, 2 LRA 
NS 272. 

N. C.—Atlantiec Coast Line R. Co. 
v. Bunting, 168 N. C. 579, 84 SE 1009. 

Oh.—Cincinnati, ete. R. Co. v. 
Wachter, 70 Oh. St. 113, 70 NE 974. 

Pa.—Hasson v. Oil Creek, ete., R. 
Co., 8 Phila. 556. 

S. C—Kershaw Motor Co. y. South- 
ern’ R. Co.) 136¢S. C:"377; 1384 SH377; 
47 ALR 858; Atlanta, etc., RCo: 
Limestone Globe Land Co., 109 S. C. 
444, 96 SH 188. 

Tenn.—East Tennessee, etc., R. Co. 
v. Telford, 89 Tenn. 293, 14 SW 776, 
10 LRA 855. 

Tex.—Olive v. Sabin, ete., R. Co., 
11 Tex. Civ./A. 208,°33 SW 139. 

[a] Uses held not interference.— 
(1) Drilling oil well on part of land 
never used for railroad purposes. 
Midland Valley R. Co. v. Corn, 21 F. 
(2d) 96. (2) Clearing ditches along 
the right of way to drain the owner’s 
land. John T. Moore Planting Co. v. 
Morgan’s Louisiana, etc., R., ete., Co., 
126 La. 840,53 S 22. (3) Grazing and 
cultivation of unused and unfenced 
parts of right of way. Roberts v. 
Sioux City, ete., R. Co., 73 Nebr. 8, 
102 NW 60, 2 LRANS 272. (4) Tak- 
ing of sand from the right of way, 
where it does not interfere with the 
use and occupation of the land for 
the operation of the railroad. Ver- 
milya v. Chicago, etc., R. Co., 66 Iowa 
606, 24 NW 334, 55 AmR 279. 

[b] Erection of buildings on land 
over which a right of way has been 
conveyed to a railroad company by 
the owner in fee is inconsistent with 
the rights of the company, although 
it has no specific use to which it ex- 
pects to put such land. Olive v. 
Sabin,.6te:, Ra Cot ela Pex NG@iv. A: 
208, 33 SW 139. 

[ec] Use of water.—(1) The grant 
of a right of way does not affect the 
right of the grantor to the use of a 
stream of water flowing over the land. 
Smith v. Holloway, 124 Ind. 329, 24 
NE 886; Beason v. Pittsburgh, etc., 
Re Co.) Ba. Dist. 4618.) 6 (2) Where 
the right of way includes an open 
watercourse, which is the natural flow 
of a spring or stream arising on ad- 
joining land, the landowner may con- 
duct the water from the stream 
through pipes or by other means to 
his lands outside the right of way or 
divert the water by other means, pro- 
vided such diversion constitutes no 
practical interference with the rail- 
road’s right to exclusive possession 
of the surface of the land. Cleveland. 
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the enjoyment of a railroad company’s easement in 
its right of way, an action of trespass may be 
brought,*® or the railroad company will be protect- 
ed by injunction against such interference®® with- 
out regard to the solvency of the persons interfer-. 
ing therewith.>+ 
ing owner is not entitled to use the right of way 


Under the rule that the adjoin- 


for any purpose,°? the company is entitled, as 


EF RB. Co: v. Smith, (70 Ind. 524007. 
El 

tay * puvate way or crossing.—(1) 
Where a railroad company acquires 
by deed or condemnation a right of 
way which divides a tract, the owner 
has the right of crossing, provided it 
does not interfere materially with 
the use of the right of way. Miller 
v. Seaboard Air Line R. Co., 94 S. C. 
105, 77 SE 748. (2) But subjection 
of a railway right of way to uses as 
a highway or passway for the patrons 
of a restaurant or other place of busi- 
ness is inconsistent with its use for 
railway purposes, since it would 
largely increase the hazard of acci- 
dents, so that the erection of a fence 
by the railroad would conserve its 
rights and protect the public, and is 
lawful. Craig v. Ft. Worth, etc., R. 
Co., (Tex. Civ. A.) 185 SW 944. Ex- 
ception or reservation of private way 
or crossing see supra § 209. (3) 
Even though the use by the public 
as a passageway over a railroad right 
of way for three years constitutes a 
dedication, an abutting owner cannot 
thereby gain rights different from 
those of the public, and cannot main- 
tain doorways giving ingress and 
egress to and from the right of way, 
that not being a public use. Craig v. 
Ft. Worth, etc., R. Co., supra. 

[e] Under presumed grant.—As a 
railroad company, acquiring a right 
of way two hundred feet wide by 
statutory presumed grant, acquires 
only the right to use so much as is 
necessary for railroad purposes, it 
cannot prevent the owner from erect- 
ing buildings or making any use of 
the land not interfering with the use 
of the easement, and its conduct in 
permitting such use does not affect 
or limit the presumption of a grant. 
Norfolk Southern R. Co. v. Stricklin, 
264 Fed. 546. 

[f] It is question of fact and not 
of law whether the necessities of the 
railroad demand exclusive occupancy 
for its purposes and what use of the 
property by the owner is a detriment 
to, or interference with, the rights 
of the road. Midland Valley R. Co. v. 
Corn, 21 F. (2d) 96; Smith vy. Pitts- 


puuen, ete; Rj Cosk 26icObs (GiranG@s: 
44, 

45. Kansas, etc., R. Co. v. Burns, 
70 Kan. 627, 79 P 238. 

46.) Junction) RR: 1Co: ven Boyds 


Phila. (Pa.) 224. 

47. Wilkins v. Hilton-Dodge Lum- 
ber Co., 95 S. C. 248, 78 SH 873, Ann 
Casi9l5€ 1190: 

48. Wilkins v. Hilton-Dodge Lum- 
ber Co., supra. 

49. New Mexico v. U. S. Trust Co., 
172 U.S Ld aos St 1235 435 Lied: 
407; Norfolk Southern R. Co. v. 
Stricklin, 264 Fed. 546. 

50. U.S.—Midland Valley R. Co. v. 
Jarvis, 29 F. (2d) 539, 61 ALR 1064; 
Midland Valley R. Co. v. Sutter, 28 
F. (2d) 163 [certiorari granted 278 
U. S. 597 mem, 49 SCt 185 mem, 73 


against the owner of the servient estate, to recov- 
er possession -without showing an immediate need 
of the land for railroad purposes, or that such oe- 
cupanecy by the servient owner disturbs the enjoy- 
ment of the right of way for railway purposes.°? 
But under the modified rule,®* an injunetion will not 
issue where the use by the adjoining owner is not 
inconsistent or does not interfere with the use by 


L. ed. 527 mem, and certiorari dism 
280 U. S. 521 mem, 50 SCt 65 mem]; 
Norfolk Southern R. Co. v. Stricklin, 
264 Fed. 546; Kindred v. Union Pac. 
R. Co., 168 Fed. 648, 94 CCA 112 [aff 
TeTete S. 582, 32 \SCt W80;66 lived’ 
Ga.—Cunningham v. Rome R. Co., 
27 Ga. 499. 
Kan.—Atchison, ete, R. Co. v. 
Spaulding, 69 Kan. 431, 77 P 106, 105 


Boeke 175, 66 LRA 587, 2 AnnCas 
Mo.—Kansas City; etc. ih. COanNe 


Kansas City, etc., R. Co., 129 Mo. 62, 
31 SW 451. 

N. C.—Seaboard Air Line R. Co. v. 
Olive, 142 N. C. 257, 55 SE 263. 

Pa.—Lippincott v. Mine Hill, 
R. Co, .2 LegChron 310. 

S. C.—Atlantic Coast Line R. Co. v. 
Searson, 136 S. C. 468, 1385 SE 567. 

Tex.—Texarkana, etc., R. Co, v. 
Bland, (Civ. A.) 205 SW 727.. 

Wash.—Northern Pac. R. Co. v.- 
Wadekamper, 70 Wash. 392, 126 P 909. 

[a] Present possession and use of 
land by a railway company as a right 
of way under a claim of title will sup- 
port an injunction to protect such 
possession and use, leaving any ques- 
tion of title to be tried out in an 
appropriate action. Northern Pac. R. 
Sant Wadekamper, 70 Wash. 392, 126 

[b] Owner of coal lands over 
which a railroad company passes will 
be enjoined from working out the coal 
under the roadbed so as to cause the 
ground to subside and thus jeopardize 
the lives of passengers. Lippincott 
v. Mine Hill, etc., R. Co., 2 LegChron 
(Pa.) 310. 

{c] Drilling on right of way.—In- 
junction is a proper remedy to pre- 
vent drilling and operation of oil and 
gas wells on the railroad right of way 
by persons claiming under the former 
owner. Midland Valley R. Co. v. Sut- 
ter, 28 F. (2d) 163 [certiorari granted 
278 U. S. 597 mem, 49 SCt 185 mem, 
73 L. ed. 527 mem, and certiorari dism 
280 U. S. 521 mem, 50 SCt 65 mem]. 

[d] Admissibility of evidence.— 
In a railroad’s action to enjoin en- 
croachment on the right of way, evi- 
dence as to the width of the right of 
way through an adjoining tract of 
land is inadmissible. Atlantic Coast 


etc., 


Line R. Co. v. Searson, 136 S. C. 468, 
13d) SH 56. teu 4 
[e] Evidence held sufficient in an 


action by a railway company to en- 
join defendants from interfering with 
the construction of a telegraph line 
on its right of way. to show actual 
threats entitling plaintiff to the in- 


junction. Northern Pac. R.: Co. v. 
Me Te 10° Washy «392, | 12/62 
51. Seaboard Air Line R. Co. Vv. 


Olive, 142 N.C. 257, 55 SE 263. 
52. See supra text and note 36. 
53. Chicago Great Western R. Co, 
v. Zahner, 145 Minn. 312, 177 NW 350. 
54. See supra text and notes 43, 44, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 240-241] 


the railroad company.®*® 


[§ 241] 4. Permitting Use by Third Person®°— 
Except to the extent that it is re- 
stricted by statute,°* or the terms of its grant,®§ 
or by public policy,®® a railroad company may, by 
lease or license, permit third persons to use a por- 
tion of its right of way or other land for purposes 
which are not inconsistent or interfering with its 
use for railroad purposes,®° or which in no way con- 
cern or affect its duty as a common earrier,®+ or 
which become a part of the means of operation or 
A railroad company, 
however, cannot alienate its right of way or any 


a. In General. 


for facilitating shipments.®? 
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ance of its functions as a railroad ;® 
fore, where it owns only an easement, it cannot li- 
cense third persons to construct other lines on its 
right of way,®* nor grant an easement in a private 
way over its tracks,®® nor grant an easement along 
its right of way, for the purpose of laying water 
pipes, not intended to be used for purposes of the 
Subject to the above rules, a railroad com- 
pany may permit another railroad company to run 
its trains over the road;°" permit the erection of 
warehouses, elevators, or other buildings or plat- 
forms thereon for convenience in delivering and 're- 
ceiving freight,°® provided the company’s duty to 


road.°® 


part of it so as to interfere with the full perform- 


55. Atlantic Coast Line R. Co. v. 
Bunting, 168 N. C. 579, 84 SE 1009. 
And see cases supra note 50. 

[a] Thus a railroad company is 
not entitled to an injunction to re- 
strain the erection of a building with- 
in the limits of its right of way, such 
land not being then necessary for the 
operation of the railroad. Atlantic 
Coast Line R. Co. v. Bunting, 168 N. 
C. 579, 84 SE 1009. 

56. Cross references: 

Easement across or along railroad 
property generally see Easements 
§§ 79-81, 98. 

Lease of railroad property generally 
see infra §§ 496-503. 

Permissive use is telegraph company 
see supra § 238. 

Use of carrier’s premises by hackmen, 
ete. see Carriers §§ 1075-1077. 
57. See statutory provisions; 

cases infra this note. 

[a] No power to grant building 
rights over crown of tunnel.—Re 
a ae Oy Dist. RisCo. £0) a: 


Rep. N.S. 
Statutory authority to lease 


and 


[b] 
superfluous lands.—North British R. 
Covyv, Birrell, [1918] S.C. 33. 

58. Wilczinski v. a ee, etc., 
R. Co., 66 Miss. 595, 6 S 709; Blakely 
ham nicarO. CLC. by. CO. 04 Nebr. 284, 
51 NW 767;_ Virginian R. Co. v. Avis, 
124 Va. 711, 98 SE 638. 


[a] Illustrations.—(1) Under a 
grant for “railroad purposes and none 
other,” the company cannot permit 


private individuals to erect a build-' 


ing on the land in which to collect 
seed for shipment. Wilczinski_ v. 
Louisville, ete., R. Co., 66 Miss. 595, 6 
S 709. (2) Under a deed conveying 
Jand to a railway company “to be used 
for depot purposes and facilities con- 
nected therewith,” the company is to 
use such part of the land as it needs 
for a depot and the residue exclusive- 
ly for facilities connected therewith, 
so that it cannot lease the residue to 
a third person for other uses. Vir- 
ginian R. Co. v. Avis, 124 Va. 711, 717, 
98 SE 638. (3) Where plaintiff con- 
veys land of a certain width to a rail- 
road company “its successors and as- 
signs for a right of way and for 
operating its railroad only,’ and an 
assignee of the company conveys to 
another railroad company a certain 
portion of its right of way across 
plaintiff's land, making two roads 
upon such right of way, the second 
railroad is an additional burden on 
the land for which piney is en- 
titled to recover... Blakely v. Chicago, 
ete, R Co., 34 Nebr. 284, 51 NW 


59. Detroit v. C. H. Little Co., 146 
Mich. 373, 109 NW 671. 

[a] Lease of portion of right of 
way for business.purposes, with a 
view to securing freight, is not con- 
trary to publie policy. Detroit v. C. 
Ae Little Co., 146 Mich. 373, 109 NW 

60. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 21 LL. ‘ed. 
356; Northern Pac. R. Co. v. North 
American Tel. Co., 230 Fed. 347, 144 
CCA 489, LRAI9I6E 572. 

Ark. —Clark v. St. Louis, ete., R. 


[51 C. J.—37] 


an Ark. 257, 201 SW 111 (lumber 
mill). 

Ill.— Childs v. Chicago, 203 Ill. A. 
235 [aff 279 Ill. 623,117 NH 115] (via- 
duct over road). 

Iowa.—Hastings v. Chicago, etc., R. 
Co., 148 Iowa 390, 126 NW 786. 

Mich.—Michigan Cent. R. Co. v. 


Bullard, 120 Mich. 416, 79 NW 635. 


(factory). 

Mo.—Gilliland v. Chicago, etc., R. 

Co., 19 Mo. A. 411 (grain elevator). 

Y.—Roby v. New York Cent., 
etc.; aes, Co., 142 N. Y. 176, 36 NE 1053 
(coal yard ’and trestle). 

Pa.—Mt. Pleasant Coal Co. v. Dela- 
ware, etc., R. Co., 6 LackLegN 1. 

Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 4 

Vaet_panville, etc., Co. v. Ly- 
brook, 111 Va. 623, 69 SE 1066, Ann 
Casi912A 175. 

Eng.—Foster v. London, ete, R. 
Cor, (18957) AO Bs a7 Rhillips, ve. 
Great Western R. Co., L. R. 7 Ch. 
409; Rigby v. Great Western R. Co., 
1 Coop. t. Cott. 3, 47 Reprint 715; 
Onslow v. Manchester, etc., R. Co., 64 
LVS Aay Olnee Sie 

[a] Surplus use.—lIf, after the ap- 
plication of so much of the use of 
the right of way as the maintenance 
of its own railroad and telegraph re- 
quires, there remains a surplus use 
of that right of way either for tele- 
graph purposes or for railroad pur- 
poses, it may lease or permit that use, 
or any part of it, for a valuable con- 
sideration for any purpose which does 
not interfere with its operation of its 
own railroad and telegraph and its 
discharge of its duties to the public 
so to operate them. Northern Pac. R. 
Co. v. North American Tel. Co., 230 
Fed. 347, 144 CCA 489, LRA1916E 572. 

[b] Mining equipment.—Permis- 
sion to parties mining coal from ad- 
joining lands to erect within the 
limits of the right of way a coal 
breaker and mining fixtures and to 
construct an overhead trestle over the 
tracks of the railroad for the purpose 
of conveying and disposing of culm 
and refuse from the breaker, works 
an estoppel against interfering with 
such improvements, but does not pre- 
vent it from objecting to any further 
extension of such improvements or 
any new construction materially dif- 
fering from those already placed. 
Mount Pleasant Coal Co. v. Delaware, 
Cte. Ke 1COn, 6) UuackIuerN (Pa. ii. 

[ec] Blacksmith shop.—The grant- 
ing by a railroad of a license to. con- 
struct and maintain a_ blacksmith 
shop on the right of way is not ultra 
vires, and a shop maintained there 
by permission or under an implied li- 
cense is lawfully there. Ide v. Bos- 
ton; ete. RH Col83) Vth 66474 A404. 

[d] In Texas, despite Rev. St. 
(1911) arts 6532, 6542, a railroad com- 
pany which owns the fee of its right 
of way may lease portions thereof for 
purposes unconnected with the rail- 
road. Calcasieu Lumber Co. v. Har- 
ris, 77 Tex. 18, 13 SW 453; Stephen- 
son v. St. Louis Southwestern R. Co., 
(Civ. A.) 181 SW 568 

Conveyances or releases by railroad 
company generally see infra §§ 278— 
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and there- 


280. 

61. National Transit Co. v. Davis, 
6 F. (2d) 729 [aff 300 Fed. 411, and 
certiorari den 269 U. S. 579 mem, 46 
SCt 104 mem, 70 L. ed. 422 mem]; 
Checkley v. Illinois Cent. R. Co,., 257 
Ill. 491, 100 NE 942, 44 LRANS 1127, 
AnnCas1914A 1202. 

[a] Thus a contract, by which a 
railroad grants permissive use of its 
roadbed for the laying of oil pipe 
lines, in no way concerns or affects its 
duty as a common carrier, and the 
general right so to contract is un- 
hampered by any questions of public 
policy. National Travisit’ Cos WF 
Davis, 6 F. (2d) 729 [aff 300 Fed. 
411, and certiorari den 269 U. S. 579 


mem, 46 SCt 104 mem, 70 L. ed. 422 
mem]. 
[a] Warehouse.—-The leasing by 


a railroad company of a part of its 
right of way for a warehouse is not 
a matter connected with the com- 
pany’s duty or liability as a common 
carrier, but is a matter in which the 
company and the lessee are the only 
parties interested and with which the 
general public has no_ concern. 
Checkley v. Illinois Cent. R. Co., 257 
Ill. 491, 100 NE 942, 44 LRANS 1127, 
AnnCas1914A 1202. 

Leases by railroad generally see 
infra §§ 496-503. 

62. Hohl v. lowa Cent. R. Co., 162 
Iowa 66, 143 NW 850. 

63. Mize v. Rocky Mountain Bell 
Tel. Co.,.38 Mont» 521, 100 2 971,129 
AmSR 659, 16 AnnCas 1189; Lincoln 
v. Great Northern R. Co., 26 N. D. 
504; 144 NW 713; Mulliner v. Midland 
Rei Copui 1s Chea D644: 

Conveyances or releases by railroad 
compeuy generally see infra §§ 278— 

0. 

64 Muncie Electric Light Co. v. 
Joliff, 59 Ind. A. 349, 109 NE 433. 
.[a] Persons attempting to do so 
are merely trespassers. Muncie Elec- 
tric Light Co. v. Joliff, 59 Ind. A. 349, 
109 NE 433. 

65. Lincoln v. Great Northern R. 
Co., 26 N. D. 504, 144 NW 713. 
66. Canada Southern R. 

Niagara Falls, 22 Ont. 41. 

67. Holbert v. St. Louis, ete., R. 
Co., 38 Iowa 315. 

Contracts and agreements between 
railroad companies see infra § 274. 

68. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356; 
peta’ R. Co. ‘v. *Blunt, 155° Red: 

Ga.—Louisville, ete., R. Co. v. Max- 
ey. 1389 Ga. 541, 77 SE 801. 

Tll.—Checkley v. Illinois Cent. R. 
Co., 257 Ill. 491, 100 NE 942, 44 LRA 
NS 1127, AnnCas1914A 1202 (ware- 


Comme 


house) ; Illinois Cent. R. Co. v. Wath- 
en, 17 Tl. A. 582. 
Towa.—Anderson v. Interstate Mfg. 


Co., 152 Iowa 455, 132 NW 812, 36 LRA 
NS 512 ; 
La.—State v. New Orleans Ware- 
house Co., 109 La. 64, 33 S 81. 
Miss.—Yazoo, etce., R. Co. v. Her- 
rin, 113 Miss. 863, 74 S 688. 
Nebr.—Roberts v. Sioux City, ete., 
R. Co., 73 Nebr. 8, 102 NW 60, 2 LRA 


INS 272, 10 AnnCas 992. 
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shippers is discharged without discrimination ;*®® 
permit the construction of a drainage ditch;’° per- 
mit a third person to use the right of way to haul 
material to the station for transportation over the 
railroad,™! although he makes a profit therefrom ;*? 
or permit the public to use a right of way across 
A railroad company may permit a 
third person to construct a spur track across_or 
over its right of way for legitimate railroad pur- 
poses,’* and in such a ease the spur track does not 
create an additional servitude on the land,’ unless 
it has no connection with the railroad whose right 
of way it crosses,’° in which case it is a trespass, 
for which the owner of the fee is entitled to an 


the tracks.7? 


account. ** 
Who may object. 


S. C.—Shelton v. Southern Cotton 
Oil Co., 106 S: C.. 192, 90 SE 751. 

Va.—Danville, ete., R. Co. v. Ly- 
brook, 111 Va. 623, 69 SE 1066, AnnCas 
1912A 175. 

[a] Warehouse.—It is not a mis- 
use of a railroad’s easement in its 
right of way for it to permit a manu- 
facturer to build and use a ware- 
house thereon, principally to facili- 
tate shipments over its road, although 
some of his manufactures which he 
stores there are shipped over other 
roads. Anderson vy. Interstate Mfg. 
Co., 152 Iowa 455, 182 NW 812, 36 
LRANS 512. 

{b] ‘Track scale.—(1) A contract 
whereby a person is licensed to place 
a track scale in the track of the rail- 
road company at the sole expense of 
the licensee, under the supervision 
of the company’s roadmaster, the 
company being allowed to use the 
scale free of charge, the licensee be- 
ing required to indemnify the com- 
pany for any expense or damage it 
might incur or suffer by reason of the 
construction, use, or maintenance of 
the scale, and the licensee being re- 
quired to remove the scale within 
thirty days after being notified in 
writing by the company and, if he 
should fail to comply with such re- 
quest, the company having the right 
to remove the scale at the risk and 
expense of the licensee, does not give 
the licensee any right to maintain 
the scale for a term of at least thirty 
days, and the railroad company, with- 
out being guilty of conversion, may 
without notice remove the scale at 
its own expense. Yazoo, etc., R. Co. 
v. Herrin, 113 Miss. 863, 74 S 688. 
(2) In such a case destruction of the 
property on removal by the railroad 
company will not be regarded as tor- 
tious, where it is necessary to the 
safe operation of the road or protec- 
tion of the company’s property. Ya- 
zoo, ete., R. Co. v. Herrin, supra. 

[ec] Evidence of consent.—A li- 
cense by the company to other par- 
ties is admissible to show its consent 
to the occupation of its premises in 
the case in question. Grand Trunk R. 
Co. v. Richardson, $1 U. S. 454, 23 L. 
ed. 356. . 

{d] Adverse possession.—(1) Oc- 
cupancy by an individual of parts of 
the right of way of a railroad with 
elevators and similar structures used 
in carrying on his business with the 
railroad company for convenience in 
handling his shipments is not adverse, 
unless actual notice is brought home 
to the company or the conduct of the 
individual is such as to constitute 
such notice. Roberts v. Sioux City, 
etc., R. Co., 73 Nebr. 8, 102 NW 60, 2 
LRANS 272. (2) And in the absence 
of notice of an adverse claim, the 
erection and maintenance of eleva- 
tors on a right of way without ex- 


The act of leasing or permit- 
ting the use of the land cannot be attacked as ultra 
vires, on the ground that the corporation cannot 
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state.78 


thereto.®? 


Rights of assignee. 
in railroad tracks has the same right to use the 
tracks as his assignor had.§? 

Rights of licensee as against third person. 


press agreement will be regarded as 
with the license of the company and 
subject to its right to resume posses- 
sion whenever necessary for its busi- 
ness. Roberts v.. Sioux City, etc., R. 


Co., supra. 
69. Danville, etc. R. Co. v. Ly- 
SE 1066, Ann 


brook, 111 Va. 623, 69 
Cas1912A 175. 

70. Mize v. Rocky Mountain Bell 
Tel. Co., 88 Mont. 521, 100 P 971, 129 
AmSR 659, 16 AnnCas 1189. 

[a] Employee not trespasser.—An 
employee of the owner of the ditch, 
while on the right of way cleaning it, 
is not a trespasser. Mize v. Rocky 
Mountain Bell Tel. Co., 38 Mont. 521, 
oa 971, 129 AmSR 659, 16 AnnCas 

71. Hohl v. Iowa Cent. R. Co., 162 
Iowa 66, 143 NW 850. 


72. Hohl v. Iowa Cent. R. Co., su- 
pra. 
73. Morgan’s Louisiana, etc. R., 


etc., Co. v. Louisiana Public Serv. 
Commn., 287 Fed. 390 [aff 264 U. S. 
393, 44 SCt 358, 68 L. ed. 756]; Craig 
v. Ft: Worth, ete., R.>oCo:,’ (Tex. Civ. 
A.) 185 SW 944, 

[a] Extent of way and conditions. 
—Where a-_railroad company con- 
structed a viaduct for traffic over its 
yards and tracks, where there was no 
street, under a contract with the city 
and a street railway company by 
which the cost was to be paid by the 
city and the viaduct maintained by 
the street railway company, the ex- 
tent of the right of way granted is 
measured by the contract, and its use 
by the public can be continued only in 
accordance with the terms of the con- 
tract. Morgan’s Louisiana, ete, R., 
etc., Co. v. Louisiana Public Serv. 
Commn., 287 Fed. 390 [aff 264 U. S. 
393, 44 SCt 358, 68 L. ed. 756]. 

[b] Estoppel to erect fence.— 
Where a railroad has the right to 
fence its track, and permissive use 
does not ripen into a right on the 
part of the public to use such way as 
a passage, the railroad is not es- 
topped by mere knowledge of anoth- 
er’s intended use of the property and 
of expenses incurred looking to such 
use, and by its failure to object to 
erect the fence, in the absence of will- 
ful desire to mislead such party. 
Craig vo.E ty Worth, ete., R.'Co., 7Clex. 
Civ. A.) 185 SW 944. 


74. Cayce Land Co. v. Guignard, 
135 S. C.. 446, 134 SE -1. 

75. Cayce Land Co. v. Guignard, 
supra 

76. Cayce Land Co. y. Guignard, 
supra: 

77. Cayce Land Co. vy. Guignard, 
supra. 

{a] Person who installed the spur 
track must be held accountable to 


the owners in fee therefor. Cayce 
Land Co. v. Guignard, 1385 S. C. 446, 
1384S Hal. 


hold land for such purposes, by anyone except the 
A grantor of land “for railroad purposes 
only” is estopped to claim a right of reéntry on 
account of the granting of certain licenses by the 
company for nonrailroad purposes, where he him- 
self has accepted similar licenses;7® and a person 
who claims to hold land under a railroad right of 
way cannot deny the fact that it is a right of way.*° 

Use by public utility.’ 
public utility company may be given, by the public 
service or railroad commission, the privilege of us- 
ing a part of the right of way, without) compensa- 
tion if the railroad company has not consented 


Under some statutes a 


An assignee of an easement 


One 


78. Bartee Tie Co. v. Jackson, 281 
Ili. 452, 117 NE 1007; Nelson v. Tex- 
as, ete sR. Co, 1og) duals elie Dou seis 

[a] Former owner cannot question 
contract.—As persons conveying a 
strip of land to a railway company by 
an absolute deed without exception or 
reservation do not own the oil, gas, 
and minerals thereunder, they cannot 
question the validity of an agreement 
between the railway company and 
third persons to bore for oil and gas. 
Nelson v. Texas, etc., R. Co., 152 La. 
117, 92.S 754. 

79. Ritter v. Thompson, 102 Ark. 
442, 144 SW 910. 

80. Gonzales v. American R. Co., 
6 Porto Rico Fed. 460. 

81. Public wtilities generally see 
Public Utilities ante p 1. 

82. See statutory provisions. 

[a] In Canada (1) under the Rail- 
way Act of 1906, the board of rail- 
way commissioners has jurisdiction 
to authorize the laying of a gas main 
under the tracks of a railway com- 
pany, by a public utility company, an 
adjacent landowner, and to fix the 
amount of ‘damages payable for the 
privilege, imposing as terms and con- 
ditions precedent that applicant must 
undertake full responsibility for 
maintaining the gas main and indem- 
nify respondent from any loss, dam- 
age, or injury to itS property, em- 
ployees, or the traveling public. Mon- 
treal Light, etc., Co. v. Grand Trunk, 
etc., Ri :Co.; 17 \CanRCas 330}1205 Dom 
LR 975. (2) Under Railway Act §8§ 
246, 250 (2 [b] 8, 4), where the prac= 
tice of the board has been to allow 
the right of way of railway compa- 
nies to be crossed by the construc- 
tion overhead or underground of lines. 
of wires or water pipes and other 
pipes without compensation, the 
board’s order merely creates an ease- 
ment which can be canceled or varied 
as occasion may require from time to. 
time. Demers y. Grand Trunk R. 
Co., 31 CanRCas 297; Maritime Tel.,. 
etc., Co. v. Dominion Atlantic R. Co.,. 
20 CanRCas 213. 

83. Henry v. Dubuque, etc., R. Co., 
2 Iowa 288; Minneapolis Mill Co. v. 
Minneapolis, etc., R. Co., 55 Minn. 371, 
57 NW 64. 

[a] Thus, where a deed grants a 
right, in common with the grantor, to 
build a railroad track over certain 
land of the grantor in order to reach. 
the tract conveyed, and subsequently, 
under an agreement with the grantee, 
a railroad company lays and uses a 
track over the land, and the grantor 
afterward assigns a part of his in- 
terest in the right in common, a judg- 
ment declaring the right of the as- 
signee to use the track will be af- 
firmed. Minneapolis Mill Co. v. Min- 
neapolis, etc., R. Co., 55 Minn. 371, 57 
NW 64. 


= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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who is permitted to use a part of the right of way 
cannot recover damages against a third person for 


causing obstruction thereon.’*4 


[§ 242] b. Provision for Exemption or Indemnity 
from Liability. Although a railroad company can- 
not contract against liability for its liability with 
respect to the performance of its duty as a common 
earrier,®> where a contract permitting use of its 
right of way in.no way concerns or affects the rail- 
road’s duty as common carrier, it may contract with 
respect to such use as it sees fit,2® and may con- 
tract for exemption or indemnity from loss or lia- 
bility for negligence;8? and, in leasing a portion of 
its right of way for such uses, it may provide that 
it shall not be liable for negligence resulting in dam- 
age to property placed on the leased premises,®® 
or for damages resulting from fire set by locomo- 
tives;®® and such a lease should be considered as 
extended to cover the use actually made of the prop- 
erty by the lessee or his assignee, 
Such a contract is not affected by extensions and 
changes of location made by mutual consent and 


84. Campbell v. Southwestern Tel., 
ete., Co., 108 Ark. 569, 158 SW 1085. 
[a] TMlustration—An owner of 
land adjoining a railroad right of way 
cannot recover damages against a tel- 
ephone company ,for erecting poles on 
the railroad right of way, which the 
adjoining landowner has been permit- 
ted to occupy and cultivate, regardless 
of whether the railroad company 
could grant a right for the erection of 
the poles or not. Campbell v. South- 
western Tel., etc., Co., 108 Ark. 569, 
158 SW 1085. 


meee See Carriers §§ 195-208, 1151-— 
64. : 
86. National Transit Co. v. Davis, 


6 F. (2d) 729 [aff 300 Fed. 411, and 
eertiorari den 269 U. S. 579 mem, 46 
SCt 104 mem, 70 L. ed. 422 mem]; 
Graves v. Toledo, etc., R. Co., 202 Ill. 
A. 478 (elevator). 

87. National Transit Co. v. Davis, 
6 F. (2d) 729 [aff 300 Fed. 411, and 
certiorari den 269 U. S. 579 mem, 46 
SCt 104 mem, 
Davis v. Gassett, 30 Ga. A. 576, 118 
SE 773; Luedeke v. Chicago, etc., R. 
Co., (Nebr.) 231 NW 695. 

88. Southern R. Co. v. Stearns, 28 
F. (2d) 560 [certiorari den 279 We Ss. 
338 mem, 49 SCt 252 mem, 73 L. ed. 
985 mem] (North Carolina) ; Westre 
v. Chicago, etc., R. Co., 2 F. (2d) 227; 
Southern R. Co. v. Blunt, 155 Fed. 
496; Bartee Tie Co. v. Jackson, 281 
Til. 452, 117 NE 1007; Checkley v. Illi- 
nois Cent. R. Co., 257 Ill. 491, 100 NE 
942, 44 LRANS 1127, ‘AnnCasl914A 
1202; Graves v. Toledo, etes Re Co., 
202 Ill. A. 478. 

{a] Illustration.—A contract by a 
railroad company, granting the right 
to another to build a platform on its 
right of way from which to load cot- 
ton for shipment over its lines on 
condition that the builder shall in- 
demnify it for any loss or damage it 
may sustain by veason of such struc- 
ture is not contrary .to the public 


policy of Alabama. Southern R. Co. 
v. Blunt, 155 Fed. 496. 
[b] Damages.—Provision in a 


lease of right of way, releasing the 
railroad from liability for injury to 
paving materials and machinery 

“stored” thereon, includes ‘damages 
to a concrete mixing plant while ac- 
tually operated. Southern R. Co. v. 
Stearns, 28 . (2d) 560 [certiorari 
den 279 U. S. 888 mem, 49 SCt 252 
mem, 73 L. ed. 985 mem]. 

Ronienct as exempting from liabil- 
ity for fire see infra §§ 1313-1323. 

89. Southern R. Co. vy. Stearns, 28 
F. (2d) 560 [certiorari den 279 U. S. 
838 mem, 49 SCt 252 mem, 73 L. ed. 
985 mem]. 

la] Limitation.—A contract leas- 


70 L.' ed. 422 mem];. 
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in possession.?? 


ing a right of way and exempting the 
railroad from liability for damage re- 
sulting from fire set by locomotives, 
or other damage, does not limit the 
exemption to damages caused by fire. 
Southern R. Co. v.. Stearns, 28 F. (2d) 
560 [certiorari den 279 U. S. 838 mem, 


149 SCt 252 mem, 73 L. ed. 985 mem]. 


90. Southern R. Co. v. Stearns, su- 
pra. 
{a] Operation of concrete mixing 


plant on the right of way, if outside 
a lease for storage purposes, would 
not authorize an assignee’s recovery 
for damage contrary to the lease lim- 
iting the railroad’s liability. South- 
ern R. Co. v. Stearns, 28 F. (2d) 560 
[certiorari den 279 U.-S. 888 mem, 49 
SCt 252 mem, 73 L. ed. 985 mem]. 

91. Davis v. Gossett, 30 Ga. A. 576, 
118 SE 773. 

92. Peo. v. State Tax Commn., 206 
App. Div. 549, 202 NYS 3810 [aff 240 
N. Y. 591 mem, 148 NE 718 mem]. 


93. Peo. v. State Tax Commn., su- 
pra. 
$4. Peo. v. State Tax Commn., 206 


App. Div. 549, 202 NYS 310 [aff 240 
N. Y. 591 mem, 148 NE 718 mem]. 

[a] Grant by legislature.—‘Even 
where the Legislature, in the case of a 
street the fee in which belongs to a 
municipality, grants this right, it 
merely acts in lieu of the municipal- 
ity to make a conveyance of an in- 
terest in land.” Peo. v. State. Tax 
Commn., 206 App. Div. 549, 555, 202 
NYS 310 [aff 240 N. Y. 591 mem, 148 
NE 718 mem]. 

Consent or grant by abutting owner 
generally see infra §§ 254, 255. 

Grant or consent by municipal or 
other local authorities generally see 
infra §§ 246-250. 

95. Peo. v. State Tax Commn., 206 
App. Div. 549, 555, 202 NYS 310 [aff 
240 N. Y. 591 mem, 148 NE 718 mem]. 

96. Peo. v. State Tax Commn., su- 
pra. 

“The sovereign or governmental 
power of the Legislature, which is the 
representative of the public at large, 
the cestui que trust, so to speak, for 
whose benefit the street exists, is re- 
quired to be exercised to convey this 
right. By its conveyance the grantee 
railroad becomes one of the class of 
beneficiaries for whom the street is 
held, and the rights of other benefi- 


ciaries are correspondingly mini- 
mized,”’ Peo. v. State Tax Commn., 
supra. 


Legislative grant or break gen- 

erally see infra §§ 244, 2 
97. Cross references: 

Plan and mode of construction see in- 
fra §§ 312-314. 

Railroad on street or highway as nui- 
sance see Nuisances § 255. 
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under express verbal agreements.®4 

[§ 243] I. Rights in, and Use of, Streets, High- 
ways, and Other Public. Places—l. General. 
acquisition by a railroad of powers to lay its tracks 
and operate its trains in public highways or streets 
involves a grant of two distinct rights :°? 
property right to burden the landowner’s fee with 
an additional servitude,®* the power to grant which, 
whether the landowner be a municipality or an abut- 
ter, is an attribute of land proprietorship, and is 
unrelated to sovereign or governmental power.°* 
The other right is the right to diminish, obstruct, 
or affect the uses of the street by the public at 
large,®® the conveyance of which may be made only 
by or through the sovereign or governmental power 
of the state legislature.°® 

[§ 244] 2. Legislative Grant or Authority®’—a. 
Necessity. The right of a railroad company to con- 
struct and operate its road upon or along a publie 
street or highway or other public place can be ac- 
quired only by virtue of an enactment or grant of 
the state legislature, either directly or indirectly. 


The 


One is the 


Rights in and use of streets by street 
railroads see Street Railroads [36 
Cye 1375 et seq]. 

Right to cross: 
oe railroads see infra §§ 317— 

32 
Streets and highways see infra §§ 
337-340. 

Under eminent domain laws see Emi- 
nent Domain §§ 88-106, 200, 201, 
204-209. 

98. U. S.—Pittsburg, etc., R. Co. v. 
Hood, 94 Fed. 618, 36 CCA 423. 

Ala.—Western R. Co. v. Alabama 
Grand Trunk R. Co., 96 Ala. 272, 11 
S 483, 17 LRA 474. 

Ga. ” “Athens Terminal Co. v. Athens 
Fdy., etc., Works, 129 Ga. 393, 58 SB 
981; Augusta, ete., R. Co. v. Augusta, 
100 Ga. 701, 28 SE 126; Georgia South- 
ern, ete:, R. Co. v. Ray; 84 Ga. 376; 11 
SE 352; Daly v. Georgia, etc., R. Co., 
80 Ga. 793, 7 SE 146, 12 AmSR 286. 

Ill.— Cook County v. Great Western 
R. Co., 119 Tll..218, 10 NE 564. 

Iowa.—Stanley v. Davenport, 54 
Iowa 463, 2 NW 1064, 6 NW 706, 37 
AmR 216. 

Ky.—Cornwall v. Louisville, eéte., 
a Co., 87 Ky. 72, 7 SW 553, 9 KyL 

Mass.—Sprinefield v. Connecticut 
River R. Co., 4 Cush. 63. 

Mich.—Fort-St. Union Depot Co. v. 
ee R. Crossing, 81 Mich. 248, 45 NW 

Minn.—Stearns County v. St. Cloud, 
etc., R. Co., 36 Minn. 425, 32 NW 91. 

N. J.—Newark v. Delaware, ete; Re 


Co., 42 N. J. Ha. 196, 7 A 123; Morris, 
ete. RK. Cox Vs Newark, 10 N. J. Eq. 


N. Y.—Peo. v. State Tax Comrs., 
203 N. Y. 119, 96 NE 435; Delaware, 
etc., R. Co. v. Buffalo, 158 N. Yui 266; 
53 NE 44 [reh den 158 NY. 478, 53 
NE awe Spee v. Brooklyn, etc., R. 
Co 89 75; Davis v. New York, 
14.N. Y. 506, 67 AmD 186 [rev 10 N. 
Y. Super. 119 (aff 9 N. Y. Super. 663)]; 
Peo. v. State Tax Commn., 205 App. 
Div. 462, 199 NYS 820. 

N. C.— Corporation Commn. 
eae Re Co., 153 Ni C7559; 69 SH 

Pa.—Pennsylvania R. Co.’s App., 
115 Pa. 514, 5 A 872; In re Pennsyl- 
vania R. Co.’ s App., 93 Pa. 1503. Danh= 
ville, etc.,’R.! Co. v. Com., 73 Pa. 29; 
Com. v. Erie, ete., R. Co., 27 Pa. 339, 
67 AmD 471; Riley v. Pennsylvania 
Con semkas Super. 579; Yost v. Phil- 
adelphia, etc., R. Co., 29 LegInt 85. 

Tenn.—Mississippi, ete., R. Co. 
Wilson, 10 Heisk. 496 

Wis.—Peters v. Chicago, etc., R. Co., 
165 Wis. 529, 162 NW 916. 

[a] In District of Columbia a rail- 
road company may use the streets of 


Vv. 
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In the absence of legislative authority, a railroad 
company has no sueh right,®® even though the com- 
pany owns the fee in the land in the public street 
or highway,! and, in the case of streets, even though 
the municipal authorities consent to their occupa- 


tion and use.” 


[§ 245] b. Power of Legislature. 
streets and highways are under the paramount au- 
thority of the state,*? the state legislature, subject to 
constitutional restrictions or limitations,* and in so 
far as the state or people at large are concerned, or 
have rights in public highways or streets, can subject 
them in part or wholly to a public use, other than 
the ordinary street use, by a steam or commercial 
railroad;* and therefore may authorize or grant the 
occupaney and use of a public highway or street, 


the city of Washington only by act 
of congress. Edmonds v. Baltimore, 
ete, RaCo. 114 U.S. 453) 5 SCt 1098, 
29 L. ed. 216; Glick v. Baltimore, etc., 
RECOs, LOAD C412. 

99. Ala.—Western R. Co. v. Ala- 
bama Grand Trunk R. Co., 96 Ala. 272, 
11S 483, 17 LRA 474. 

Cal.—San Pedro, etc., R. Co. v. Long 
Beach, 172 Cal. 631, 158 P 204. 

Mich.—Fort-St. Union Depot Co. v. 
State R. Crossing, 81 Mich. 248, 45 NW 
973. 

N. Y.—Peo. v. Newton, 112 N. Y. 
396, 19 NE 831, 3 LRA 174; Matter of 
Keeseville, etc., R. Co., 116 App. Div. 


42; 101 NYS 237. 

N. C.—Butler v. F. R. noo To- 
bacco Co., 152 N. C. 416, 68 SE 12, 136 
AmSR 831. 

Pa.—Railroad Co. v. Com., 1 LancL 


Rev 310 

And see cases infra note 1. 

[a] Statutory power to construct 
railroads does not include a right of 
way grant or franchise in public 
streets. San Pedro, ete, R. Co. v. 
Long Beach, 172 Cal: 631, 158 P 204. 

[b] Extension of tracks.—A rail- 
road company cannot extend its tracks 
beyond its right of way into a street 
in the absence of legislative author- 
ity, even for public purposes. Butler 
vi B. KR: Penn Tobacco: Coi, 152° Nie Cc: 
416, 68 SE 12, 136 AmSR 831. 

[e] On forfeited turnpike.—Not- 
withstanding the forfeiture of the 
charter of a turnpike road company, if 
the road continues to be used as a pub- 
lic highway by the public, and has 
not been vacated by any legal pro- 
ceedings, a railroad company cannot 
treat it as abandoned, and cannot lay 
its tracks thereon without incurring 
the obligation imposed by law for the 
taking and occupying of a_ public 
highway. Railroad Co. vj Com., 1 
LaneLRev (Pa.) 310. 

1. Western R. Co. v. Alabama 
Grand Trunk R. Co., 96 Ala. 272, 11 
S 4838, 17 LRA 474; Stickle v. Morris, 
etc., R: Co.; 19 N. J. Eq. 386 [rev on 
other grounds 20 N. J. Eq. 530]; Peo. 
v. Gresser, 205 N. Y. 24, 98 NE 205; 
Peo. v. State Tax Commn., 205 App. 
Div. 462, 199 NYS 820. 

fa] hus the ownership by a rail- 
road company of the land in a high- 
way, in connection with other lands, 
for a railroad yard is subject to the 
public easement, and such ownership 
does not permit the company to en- 
cumber the street with additional 
tracks, without first obtaining statu- 
tory authorization. Peo. v. Gresser, 
205 N. Y. 24, 98 NE 205. 

[b] Conveyances to railroad com- 
pany of rights of way over, and the 
fee in, lands abutting on, and included 
in, a public road vest in such company 
no exclusive or other right to use such 
public road for railroad purposes, nor 
can it acquire such right without au- 
thority from the state. Western R. 
Co. v. Alabama Grand Trunk R. Co., 
96 Ala. 272, 11 S 483, 17 LRA 474, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


'Co., 224 N. Y. 60, 120 NE 89. 
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or other publie place, for railroad purposes,® even 
without the consent of the local authorities there- 
for;7 as such use is a benefit to the publie and is 
not inconsistent with the nurposes for which the 
public highway was originally intended.® 


The leg- 


islature may discriminate and enact that railway 


Since public 


legislature. ®: 


2. Corporation Commn. v. South- 
ern R. Co., 153 N. C. 559, 69 SE 621. 

Grant or consent by municipal au- 
ber ee generally see infra §§ 246- 
50. 

3. See Highways § 409; 
Corporations § 3677. 

4. See constitutional provisions. 

{a] In New York (1) the legisla- 
ture may grant the right to use the 
streets for railway purposes subject 
to Const. art 3 § 18, prohibiting local 
and special acts for such purpose, and 
§ 20, requiring assent of two thirds of 
the members for appropriation of 
public property for local or private 
purposes. Stanley v. Jay St. Connect- 
ing R. Co., 182 App. Div. 399, 169 NYS 
530 [rev 100 Misc. 493, 166 NYS 119, 
and aff 227 N. Y. 6389 mem, 126 NE 
922 mem]. (2) L. (1899) c 497, which 
provides that whenever the right of 
way, grade, or tracks of any steam 
railroad company in or adjacent to 
any street or highway in any city 
of the first class are required by law 
to be changed or altered by depressing 
the same for the purpose of discon- 
tinuing the use of steam power on the 
surface of such highway or street, 
such alteration shall not affect any 
right which the railroad may have to 


Municipal 


maintain and operate a surface pas-4 


senger railway within the limits of 
the right of way so depressed or 
elevated, and over and under the rail- 
road tracks so depressed or elevated, 
violates the constitutional provision 
declaring that no law shall author- 
ize the construction and operation of 
a street railroad except on condition 
that the consent of the owners of one 
half in value of the property bounded 
on, and the consent also of the local 
authorities having control of. that 
portion of the street or highway on 
which it is proposed to operate the 
railroad be first obtained, or in lieu 
thereof the confirmation of the com- 
missioners’ report by the appellate 
division of the supreme court. Long 
Island R. Co. v. New York, 199 N. Y. 
288, 92 NE 681. 

5. Bradley v. Degnon Contracting 


And see 
cases infra note 6. 

6. 5 ille v. Africa, 77 
Fed. 501, 23 CCA 252. 

Cal.—Southern Pac. R. Co. v. Fer- 
ris, 193) Cal: (263, 28) PB 828; 138° GRA 
510. 

Minn.—Wayzata v. Great Northern 
R. Co., 67 Minn. 385, 69 NW 1073. 

N. J.—Morris, etc., R. Co. v. New- 
ark, LON ae Ga Boze 

N. Y.—Stanley v. Jay St., ete., R. 
Co., 182 App. Div. 399, 149 NYS 530 
{rev 100 Misc. 498, 166 NYS 119, and 
aff 227 N. Y. 639 mem, 126 NE 922 
mem]. 

Pa.—Foley v. Beech Creek Exten- 
sion R. Co., 283 Pa. 588, 129 A 845; 
Harnish v. Quarryville R. Co., 246 
Pa. 426, 92 A 501. 

W. Va.—Yates v. West Grafton, 34 
W. Va. 783, 12 SE 1075. 

Eng.—Atty.-Gen. y. Canadian Pac. 


tracks may be laid on streets in smaller cities if the 
municipal authorities deem it safe to grant such 
permission, while in more densely populated cities 
tracks maybe laid only by direct authority of the 


How right granted. This right or power, subject 
to preseribed conditions and regulations, may be 
granted by the legislature by a general statute,? 
or it may be granted directly by special legisla- 
tion,t! such as by the charter of the railroad com- 


Ry, COLM TLIO Gi eAuN Cl 2045 

[a] Foreshore of harbour.—Atty.- 
aes Vv. bpelyeene 2 Pac. R.'Co:,- [1906} 

Ve nee York v. New York Cent. 
Ry Cos, 2340 NG yi Joon ko Gs ON oes 
Peo. v. First Public Serv. Commn., 193 
App. Div. 445, 183 NYS 473 [att 230 
N. Y. 604 mem, 130 NE 911 mem]. 

Grant or consent by municipal or 
local authorities generally see infra 


§§ 246-250. 
8. Morris, etc., R. Co. v. Newark, 
10 N. J. Eq. 352, 358. 


“It may render the ordinary mode 
of travel less convenient, or perhaps. 
danverous; and yet the benefit to the 
public, by the use of it as a highway 
upon an iron superstructure, may 
very greatly outweigh and overbal- 
ance such danger and inconvenience. 
The legislature must be the judges as 
to the benefit to the public, and to 
their authority individuals and the 
public must submit.’’ Morris, etc., 
R. Co. v. Newark, supra. 

Bee Burlington v. Pennsylvania R. 

56 N. J. Eq. 259, 38 A 849 [aff 58 
NX ae Eq. 547, 48 A 700]. 

10. Peo. v. Railroad Comrs., 81 
App. Div. 242, 81 NYS 20 [aff 175 N. 
Y. 516 mem, 67 NE 1088 mem]; Com. 
v. Beaver Valley R. Co., 32 Pa. Co. 
472; Reg. v. Great Western R. Co., 21 
Une QB. Ont) 555: 

[a] Construction of particular 
statutes.—(1) L. (1860) ¢ 10, prohibit- 
ing the laying of a railroad in any 
street of New York City except under 
authority and subject to restrictions 
thereafter granted, wherever the rail- 
road should commence or end, did not 
affect the right to construct a rail- 
road on Long Island or under the 
East River. New York, ete.. R. Co 
v. O’Brien, 121 App. Div. 819, 106 NYS 
909 [aff 192 N. Y. 558 mem, 85 NE 
1113 mem]. (2) The prohibition of 
the Railroad Act (1892) § 123, that 
“no such railroad” shall be construct- 
ed in or on certain streets, does not 
apply to a railroad incorporated un- 
der the act of 1850, being, as a mat- 
ter of context, limited to railroads 
incorporated under the Rapid Trans- 


it Act. Beekman y. Brooklyn, etc., 
R: Co..°89 Hun’ 14,135).NYS= 84.8 3) 
New York Rapid Transit “Act (L. 


[1891] e¢ 4) applies only to roads to 
be built exclusively within New York 
City, and is not intended to exclude 
the application of Railroad Law (L. 
[1890] p 1082 c 565) to the city. Peo. 
v. Railroad Comrs., 81 App. Div. 242, 
81 NYS 20 [aff 175 N. Y. 516 mem, 67 
NE 1088 mem]. 


11. Pepper,‘v., Union R. ‘Co., 113. 
Tenn. 53, 85 SW 864. 
[a] Power of legislature.—The 


legislature may authorize the build- 
ing of a railroad across or lengthwise 
of streets or alleys of an incorporated 
town or city, and the right of occu- 
pancy of such streets or alleys by a 
railroad may be granted by special 
legislation, especially where the rail- 
road enters such a town or city with 


- useful, 


§§ 245-246] 


pany,’? or in the charter of a particular municipal- 
ity;1* or certain state, county, or municipal boards 
or officers may be authorized to grant such a right 
or privilege,'* or to lease a right of way.t® 

[§ 246] 3. Grant or Consent by Municipal or Oth- 
er Local Authorities'°—a. Necessity and Propriety 
Authority to construct a rail- 
road upon or along public streets and highways may 
be given by the legislature through municipal or 
other local authorities as its agents;1" or through 
certain courts of competent jurisdiction,!’ where 
the application to the court for such permission 


—(1) In General. 


shows a necessity for constructing 


the consent of the municipal authori- 
ties empowered to give such consent. 
Pepper v. Union R. Co., 113 Tenn. 53, 
85 SW 864. 

[b] In New York, under Const. art 
3 § 18, the legislature cannot grant 
the right to use the streets for rail- 
way purposes by a local or special 
act. Stanley v. Jay St. Connecting R. 
Co., 182 App: Div. 399, 169 NYS 530 
[rev 100 Misc. 493, 166 NYS 119, and 
aff 227 N. Y. 639 mem, 126 NE 922 
mem]. 

12. Ga.—Athens Terminal Co. v. 
Athens Fdy., ete., Works, 129 Ga. 393, 
58 SE 981. : 

La.—Hepting v. New Orleans Pac. 
a2, 0.) 06. La. -Ann, 898, 

N. J.—Morris, etc., R. Co. v. Newark, 
HOON = Jin ADs, 3 52h 

Oh.—Cuyahoga County v. Pennsyl- 
vania R. Co., 6 OHNPNS 141, 


Pa.—Philadelphia v. River Front R. 


Co., 173 Pa. 334, 34 A 60; Struthers v. 


Munkirk.. etc,, —R. Co; 8% .Pas.282: 

Cleveland, etc., R. Co. v. Speer, 56 

Pa. 325, 94-AmD 84, 
Tenn.——Tennessee, ete., R. Co. v. 


Adams, 3 Head 596. 

13. Athens Terminal Co. v. Athens 
pays ete., Works, 129 Ga. 393, 58 SE 
Sill 

Grant or consent by municipal or 
local authorities see infra §§ 246-250. 

14. Knoxville v. Africa, 77 Fed. 
501, 28 CCA 252; State v. Cincinnati 
Cent. R. Co., 37 Oh. St. 157. And see 
infra § 246. 

{a] As to bank of canal.—aA stat- 
ute, 
when necessary in the location of 
their lines, to agree with public au- 
thorities upon the terms of occupa- 
tion of public lands, streets, alleys, 
ways, or a grant of any kind, and pro- 
viding that the board of public works 
shall have charge of the public works 
of the state, with power to render 
maintain, and protect the 
same, and to make improvements as 
it may think proper for such purposes, 
does not authorize a railroad company 
to agree with such hoard for the use 
by the former of the berme bank of a 
public canal for a right of way, in 
view of the policy of the state to 
foster canals, and of the fact that 
elsewhere the word ‘‘canal’ is used 
wherever it is referred to in the stat- 
ute, and especially where no abso- 
lute necessity is shown. State v. Cin- 
cinnati Cent. R. Co., 37 Oh. St. 157. 

15. See case infra this note. 

fa] In Colorado (1) under the 
Moffat Tunnel Act (L. [1922, Extra. 
Sess.J] p 88), an act providing for a 
transportation tunnel through the 
Continental Divide, the tunnel com- 
mission is authorized to lease the 
railway use of such tunnel to a rail- 
road company for a fixed rental, 
based on a fair and just proportion 
of interest, on bonds, plus a just pro- 
portion of the amount necessary for 
retirement, and plus the cost of main- 
tenance. Denver, etc., R. Co. v. Mof- 
fat Tunnel Impr. Dist., 35 F. (2d). 365. 
(2) Such a lease is not unauthorized 
under §§ 2, 6, 8-10, 13 of that act, be- 
eause at: the time the value of the use 
is determined and the rent fixed the 
ultimate cost of construction is un- 
known, or because, as later events 


authorizing railroad companies, 
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on the street or 


prove, the final cost greatly exceeds 
the commission’s estimates at the 
time of making the lease. Denver, 
ete., R. Co. v. Moffat Tunnel Impr. 
Dist., supra. (3) Nor is such lease 
invalid under § 9 for mistake of fact 
because the final cost of the tunnel 
is unknown to both parties at the time 
of the lease and by reason of unfore- 
seen contingencies greatly exceeds 
the tunnel commission’s expectations. 
Denver, ete, R. Co. v. Moffat Tunnel 
Impr. Dist., supra. (4) Section 22. of 
the act, and the provisions of the 
leasing contract between the tunnel 
commission and the railroad with re- 
spect -to the enforcement of valid 
parts of the contract and rejection of 
invalid parts, do not authorize the 
court to make a new contract for the 


parties. Denver, etc., R..Co. v. Mof- 
fat Tunnel Impr. Dist., supra. (5) 
Evidence, in an action to determine 


the rights of the railroad under such 
lease, of friendship, intimacy, and 
business relations of the members of 
the tunnel commission with the les- 
see’s officers held not indicative of 
any improper influences affecting the 
fairness or validity of the lease (Den- 
ver, etc., R. Co. v. Moffat Tunnel Impr. 
Dist., supra, (6) and to warrant a 
finding that the tunnel was compieted 
and ready for use on the date that the 
first freight train was operated 
through the tunnel (Denver, etc., R. 
Co. v. Moffat Tunnel Impr. Dist., su- 
pra). 

16. Power of municipality to grant 
right in general see Municipal Corpo- 
rations §§ 3784, 3786, 3787. 

17. Mobile v. Louisville, ete, R. 
Co., 84 Ala. 115, 4 S 106, 5 AmMSR 342; 
Buswell v. Southern Pac. Co., 114 Cal. 
445, 46 P 291; Pittsburg, etc., R. Co. 
v. Reich, 101 Ill. 157; Covington v. 


Louisville, ete., R. Co., 158 Ky. 136, 
164 SW 329. 

[a] Power of legislature.—The 
omission of steam railroads from a 
constitutional provision requiring 


other public service corporations to 
obtain the consent of municipalities 
before using the public streets does 
not deprive the legislature of the pow- 
er to make the consent of a munici- 
pality a condition precedent to the oc- 
cupation of its streets by a steam 
railroad. Covington v. Louisville, 
ete., R. Co., 158 Ky. 136, 164 SW 329. 

{b] Lands “belonging to the peo- 
ple of this state, or to any of the 
counties or towns,’ which may be 
granted to railroads by the general 
assembly or the county or town offi- 
cers, aS provided by statute, has ap- 
plication only to lands which \belong 
to the counties and towns as owners 
thereof, and not to lands in which 
they hold the nominal title only, for 
a prescribed public use, such as a 
street or highway. Pittsburg, etc., 
R. Co. v. Reich, 101 Ill. 157. 

18. Longworth v. Kavanaugh, 286 
Mo. 545, 228 SW 88; St. Louis, etc.. 
R. Co. v. St. Louis, 92 Mo. 160,.4 SW 
664; State: v. St. Louis, ete., R..Co.; 
86 Mo. 288; Baxter v. Spuyten Duy- 
vil; ete:, R. Co., 61 Barb. (N.Y.) 428, 
11 AbbPrNS 178; Turney v. Southern 
Pae. Co., 44 Or. 280, 75 P 144, 76 P 
1080; Texarkana, etc., R. Co. v. Tex- 
asivete, (R:)Co4%28 Pex) Civi “A. 654; 


| 
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highway,® and the fact that it is more convenient 
and less expensive for a railroad company to con- 
struct its road on a highway than by some other 
route, while a proper matter for consideration, is 
not controlling.?° 
road company shall obtain a grant from or the con- 
sent of certain municipal or local authorities be- 
fore it can construct its road upon or along a city 
street or highway, such provision is in the nature 
of a condition precedent which must be complied 
with before the company can acquire a right to use 
the street or highway ;7? 


Where it is provided that a rail- 


otherwise its use of a 


67 SW 525 (commissioners’ court of 
a county). 

[a] Administrative power.—The 
power of the county court to grant a 
franchise to a belt line railroad to 
cross the public highways of the 
county is not in any sense judicial, 
but is administrative. Longworth v. 
Kavanaugh, 286 Mo. 545, 228 SW 83. 

[b] Possession not adverse.— 
When a railroad company enters up- 
on and occupies a highway by per- 
mission of, and under contract with, 
the county court, its possession is not 
adverse to the public. Turney v. 
Southern Pac. Co., 44 Or. 280, 75 P 
144, 76 P 1080. 

[c] In New York (1) under the 
General Railroad Act (lL. [1850] ¢ 
140, now Railroad L. [1910] § 21) (2) 
the power to control the location of 
the railroad within the line of the 
highway is vested in the railroad cor- 
poration subject to the approval of 
the supreme court (Post v. West 
Shore R. Co., 123 N. -Y: 580; 26 NE 7). 


19. Hornell, etc., R. Co. v. Dans- 
ee 127 App. Div. 867, 111 NYS 
[a] Thus, where a company inecor- 


porated as a steam railroad applies 
for an order permitting it to construct 
its road on certain streets in a vil- 
lage, but does not show that the in- 
terests of the company or of the pub- 
lic would be promoted thereby, and 
the village authorities, opposing the 
application, show that the proposed 
railroad would be on some of the bus- 
jest streets of the village, thereby 
proving a menace and obstruction to 
travel and traffic and causing a sub- 
stantial depreciation in values of real 
estate along the line of the proposed 
road, the application may properly be 
denied. Matter of Keeseville, etc., R. 
Co., 116°App. Div. 72,101 NYS 2372 

[b] Evidence held insufficient to 
show necessity.—Hornell, etc., R. Co. 
v. Dansville, 127 App. Div. 867, 111 
NYS 845. 

20. Hornell, etc., Rk. Co. v. Dans- 
ville, supra. 

21. U. S—lIllinois Cent. R. Co. v. 
Chicago, 176 U. S. 646, 20 SCt 509, 44 
L. ed. 622 [aff 173 Ill. 471, 50 NE 1104, 
53 LRA 408]; Memphis v. St. Louis, 
ete., R. Co:,; 1838 Wed..529, 106 CGA 75. 

Cal.—San Pedro, etc., R. Co. v. Long 
Beach, 172 Cal. 631, 158 P 204; Arcata 
vy. Areata, etc., RiiCo., 92/(Calii639,128 2 
676; Peo. v. Stanford, 77 Cal. 360; 18 
P85, sL9IP. 69385 2 lib Aeg 2s 

Ga.—Athens Terminal Co. v. Athens 
ie etc., Works, 129 Ga. 393, 58 SE 

ais 

Ida.—Trueman v. St. Maries, 21 Ida. 
G32) Lao PEO s. 

Ill.—Illinois Cent. R. Co. v. Chicago, 
173 Ill. 471, 50 NE 1104, 53 LRA 408 
[aff_176 U. S. 646, 20 SCt 509, 44 L. 
ed. 622]. 

Ind.—New Castle v. Lake Erie, ete., 
R. Co.,, 155 Inds 18557 NE DEG: 

Ky.—Covington v. Louisville, ‘ete., 
R. Co., 158 Ky. 136, 164 SW 329. 

Me.—Veazie v. Mayo, 45 Me. 560. 

Md.—State v. Baltimore, etc., R. Co., 
127 Md. 434, 96 A 636. 

Mo.—Lockwood v. Wabash R. Co., 
122 Mo. 86, 26 SW 698, 43 AmSR 547, 
24 LRA 516. 


~ . authorities.?® 


582 [51 C.J.] 


street constitutes a trespass.?? Such consent, when 
required, is also a condition precedent to the con- 
struction of depots, engine houses, and other ap- 
purtenances of the road as well as the main track ;7° 
and to the construction of the road over lands sub- 
sequently included in the city limits;?* and in some 
eases to the construction of additional tracks at a 
subsequent time.?® So, also, where general author- 
ity over streets is in the municipality, and there is 
no statutory provision authorizing a railroad com- 
pany to use them, they cannot be subjected to the 
use of a railroad without the consent of the munic- 
ipality.2® Under some statutes a railroad company 
may locate its right of way upon a street without 
consulting the municipality,?* but cannot construct 
its tracks thereon without its consent;?5 or can- 
not construct its road along or lengthwise of a 
street or highway without the consent of the local 
The object of a provision requiring 
consent of the eity or local authorities to such oe- 
ecupancy of streets is to enable the city to exercise 
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police power over its streets;?° and the propriety 


of granting such a right in a street is justifiable 
upon the theory that a railroad is, in a sense a pub- 
lie highway.*? 

Effect of disincorporation of municipality. The 
fact that, after such a franchise is granted, the 


‘municipality disincorporates for a short period, con- 


fers no vested rights on the railroad company to 
lay additional tracks or sidetracks, after reincor- 
poration without the consent of municipal ‘officers 
as required by statute.®? 

[§ 247] (2) When Not Required. Where, how- 
ever, the consent of the municipal or other local 
authorities is not required by statute, if a railroad 
company’s right to occupy and use a highway or 
street is granted in the railroad’s charter or by 
statute, such right 1s paramount to the power of 
the city over its streets,>* and may be exercised 
without the consent of the municipal or other local 
authorities,** and without the previous payment to 
the city of the damages occasioned by such occupa- 


N. Y.—Enton v. Coney Island, etc., 
R. Co., 186 App. Div. 800, 121 NYS 
793; Matter of Keeseville, etc., R. Co., 
116 App. Div. 72, 101 NYS 237; Dela- 
ware, etc., R. Co. v. Oswego, 92 App. 
Div. 551, 86 NYS 1027. 

Pa.—Chester vy. Baltimore, etce., R. 
Co., 217 Pa. 402, 66 A 654; Pittsburg 
Vv. Pittsburg, etc., R. Co., 205, Pa. 13, 
54 A 468; Philadelphia v. River Front 
R; Co., 173 Pa... 334, 34' A 60; Com. ‘v. 
Centrally Pass oR. 'Co., = 52°" Pa. 506; 
Knickerbocker Ice Co. v. Philadelphia, 
etc., R. Co., 15 Phila. 48. 

R. I.—Taber v. New York, etc., R. 
Co., 28 R. I: 269, 67 A 9. 

Tenn.—Collier v. Union R. Co., 113 
Tenn. 96, 83 SW 155; Tennessee Brew- 
ing Co. v. Union R. Co., 118 Tenn. 53, 
85 SW 864. 

Tex.—Panhandle, etc. R. Co. v. 
Hurst, (Civ. A.) 251 SW 538; Galves- 
ton, etc., R. Co. v. Galveston, (Civ. A.) 
87 SW 27 [rev on other grounds 90 
Tex. 398, 39 SW 96, 86 LRA 33]. 

Ont.—Toronto v. Metropolitan R. 
Co., 31 Ont. 367; Pembroke Tp. v. Can- 
ada Cent. R. Co., 3 Ont. 503. 

{a] Independently of limitations 
upon power of municipal authorities 
to permit obstructions to be placed 
in streets by railroads, a railroad com- 
pany cannot maintain a structure, el- 
évated or otherwise, across a street, 
as against the municipality, in the ab- 
sence of clear proof of consent on the 
part of the municipal authorities to 
the construction of the identical 
structure in question. Delaware, etc., 
R, Co. v. Buffalo, 158 N. Y.'266, 53 NE 
44 f{rearg den 158 N. Y. 478, 53 NE 


Dood. 

[b] Validity of statute.—A statu- 
tory provision requiring the consent 
of the municipal authorities to au- 
thorize a railroad company to con- 
struct its road in the streets of a 
city is a lawful and valid exercise of 
legislative power. Galveston, etc., R. 
Co. v. Galveston, (Tex. Civ. A.) 37 
SW 27 {rev on other grounds 90 Tex. 
398, 39 SW 96, 36 LRA 33]. 

[ec] Repeal of statutes.—(1) The 
provision of L. (1896) c 825, that the 
Gommissioner of the department of 
city works of Brooklyn shall grant 
permits to open 'the surface of streets 
to all persons who may otherwise law- 
fully perform such work, did not re- 
peal a city ordinance providing that 
no permit shall be granted to a rail- 
road company for sidings, switches, 
or turnouts in the streets except up- 
on consent of the common council. 
Irvine v. Atlantic Ave. R. Co., 23 
App. Div. 112, 48 NYS 465. (2) Act 
April 20, 1861 (L. [1861] c 324), au- 
thorizing the Coney Islan'd & Brook- 


lyn Railroad Company to construct its 
road, which prescribed that permis- 
sion of the common council to con- 
struct the railroad within the city of 
Brooklyn or the consent of the ma- 
jority of the abutting owners of the 
property fronting on any street or 
avenue, through or over which it is 
proposed to lay the road, should first 
be obtained, operated pro tanto to 
repeal the provisions of Gen. Railroad 
L. (L. [1850] ¢ 140) § 28 subd 5, un- 
der which the company was incorpo- 
rated, making necessary the consent 
of the city authorities to the construc- 
tion of a railroad in, on, or across 
streets in any city. Enton v. Coney 
Island, ete., R. Co., 1386 App. Div. 800, 
121 NYS 798. (8) Act April 4, 1868 § 
12 (P. L. p 62), prohibiting the occu- 
pation of a street by a railway with- 
out municipal consent, is not repealed 
by Const. (1874) art 17 § 1, providing 
that any association organized for 
that purpose shall have the right to 
construct a. railroad between any 
points within the state, an'd connect 
at the state line with railroads of 
other states. Pittsburg v. Pittsburg, 
ete., R. Co., 205 Pa. 18, 54 A 468. 

22. Sincerney v. Los Angeles, 53 
Cal. A. 440, 200 P 380. 

23. Illinois Cent. R. Co. v. Chicago, 
176 U. S. 646, 20 SCt 509, 44 Iu. ed. 622 
[aff 173 Ill. 471, 50 NE 1104, 53 LRA 
408]; Pittsburg, ete., R. Co. v. Chica- 
go, 159 Ill. 369, 42 NE 781. 

24. Illinois Cent. R. Co. v. Chicago, 
176 U. S. 646, 20 SCt 509, 44 L. ed. 622 
[aff 173 Ill. 471, 50 NE 1104, 53 LRA 
408]; Pittsburg, etce., R. Co. v. Chi- 
cago, 159 Ill. 369, 42 NE 781. 

25. See infra § 266. 

26. Donnaher v. State, 16 Miss. 649; 
Morris, etc., R. Co. v. Newark, 10 N. 
J. Eq. 352. : 

27. Chicago v. New York, etc., R. 
Co., 216 Fed. 735, 132 CCA.645 (Hlli- 
nois). . ‘ 

28. Chicago v. New York, ete., R. 
Co., supra (Illinois). 

29. See case infra this note. 

[a] In Illinois, under Gen. Rail- 
road Act of 1872 (Rev. St. c 114 § 20 
par 5), providing for the crossing and 
bordering of streams, highways, etc., 
by railroads, it is only in a case where 
the railroad is to be constructed along 
or lengthwise of a highway that the 
consent of the local authorities must 
first be obtained. Cook County v. 
Great Western R. Co., 119 Ill. 218, 
10 NE 564. 

30. State v. Baltimore, ete., R. Co., 
127 Md. 434, 96 A 636. 

31. McGann v. Peo., 194 Ill. 526, 
540, 62 NE 941; Grand Trunk Western 
R. Co. v. South Bend, 174 Ind. 203, 89 


NE 885, 91 NE 809, 36 LRANS 850 
[rev on other grounds 227 U.S. 544, 38 
rire 303, 57 L. ed.. 688, 44 LRANS 

“The common council can only 
grant the use of the public streets 
for a public purpose, and it has been 
held by this court that, where a rail- 
road company is permitted to lay its 
tracks in a street or upon public 
grounds, such use of the street or of 
the public grounds is for the ben- 
efit of the public. The use of the pub- 
lic street by the railroad company in 
such cases is justified upon the _ 
ground that its use for railroad pur- 
poses is a public use.” McGann v. 
Peo., supra. 

32. San Pedro, etc., R. Co. v. Long 
Beach, 172 Cal. 631, 158 P 204. 

_Right to lay additional tracks or 
Sidetracks generally see infra § 266. 

_ 83. Louisville, etc., R. Co. v. Cov- 
ington, 184 Ky. 811, 213 SW 568. 

34. U.S.—New York v. Davis, 7 
FB. (2d) 566. 

Colo.—Denver, ete., R. Co. v. Han- 
negan, 43 Colo. 122, 95 P 348, 127 
AmSR 100, 16 LRANS 874. 

Jowa.—Interurban R. Co. v. .Des 
Moines, 197 Iowa 1398, 199 NW 355 
{Superseding 186 NW 654]; Hine v. 
Keokuk, etc. R. Co. 42 Iowa 636;° 
Chicago, ete., R. Co. v. Newton, 36 
Iowa 299; Clinton v. Cedar Rapids, 
etc., R. Co., 24 Iowa 455. 

Me.—In re Milbridge, etc., Electric” 
R._Co., 96 Me. 110, 51 A 818. 

Minn.—International Falls v. Min- 
nesota, etc., R. Co., 117 Minn. 14, 134 
NW 302. 

Mo.—Atlantie, ete. R. Co. 
Louis, 66 Mo. 228. 

N. J.—Elizabeth,  etce..,- i OL AN: 
Woodbridge Tp., 85 N. J. Eq. 192, 
eh 987 [rev 84 N. J. Eq. 72, 96 A 

N. Y.—New York v. New York 
Cent. R. Co., 234 N. Y. 113, 186 NB 311; 
In” re_ Prospect ) Park, etes, 2RUGo., 
67 N. Y. 371 [aff 8 Hun 30]. 

Pa.—Com. v. Beaver Valley R. Co., 
222 Pa. 220, 71 A 7; Philadelphia vy. 
Riven. Pront-R.%Co.; 173 Pas 334) 34 
A 60; Stroudsburg v. Stroudsburg 
Pass. Ri Co,, a2 (Paw Dist.rssyeloersa. 
Co. 124. 

Eng.——Toronto, ete., Power Co. v. 
North Toronto, [1912] A. C. 834. 

fa] Illustration.—Under L. (1866) 
ec 763 and L. (1903) ¢ 425, the New 
Haven Railroad, as lessee of the Har- 
lem River & Port Chester Railroad, 
obtained from the state of New York 
the right to operate its road over 
Westchester Avenue in the borough 
of the Bronx by “steam or any mo- 
tive power,” with a right to use elec- 


Vist. 
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tion.3® 
under which the municipality was incorporated pro- 
vides that the streets thereof shall be common high- 
ways forever;*® and even though the general rail- 
road act provides for such consent, if the company’s 
act of incorporation authorizes it, to enter without 
Under some statutes, also, consent of 
the municipal authorities is not required where con- 
sent has been given by the abutting owners,?® or 
public utility commissioners;°° or if a city refuses 
a railroad company a right of way, the company 
may call upon certain state officers, such as the state 
engineer, to designate the streets it may use.*° 

On private way. A railroad company, under 
statutory power, may construct a section of an in- 
limits, on a private 
right of way and crossing city streets, without ob- 
taining a franchise from the city,4! although the 
company was organized for the purpose of avoiding 
a right of way offered by the city as being too cir- 


g 947-248) | 


consent.?* 


terurban railway, within eit 


cuitous and expensive.*? 


tricity in its operation without re- 
quiring any secondary franchise from 
the city of New York. New York v. 
Davis, 7 F. (2d) 566. 

{b] After legislature has located 
a railroad on an avenue or highway, 
there is no necessity for notice and 
agreement with the commissioners of 
highways. In re’Prospect Park, ete., 
RR. Co;, 67 N. Y. 371 [aff 8 Hun 30]. 

35. Hine v. Keokuk, etc., R. Co., 42 
Towa 6s6;snuChicago,’’ ete., R.i€o. tev. 
Newton, 86 Iowa 299; Clinton v. 
Cedar Rapids, etce., R. Co., 24 Iowa 
456; In re State Road, 40 Pa. Co: 
181. And see cases supra note 34. 

Compensation for taking of prop- 
erty generally see Eminent Domain 
§§ 122-299. 

Compensation for use or obstruc- 
tion of street or highway generally 
see Hminent Domain § 

36. Com. v. Beaver Valley B.ACo:; 
222 (Pai. 220, Th Aa 

37. Toronto, ete., Power Co. v. 
North Toronto, [1912] A. C. 834. 

SS. Sinterurban Ry (Coin ve. 7 Des 
Moines, 197 Iowa 1398, 199 NW 355 
[superseding 186 NW 654]. 

{a] Thus, subject to regulation, an 
interurban electric railway has the 
right, without the consent.of the 
eity, to construct and maintain a 
spur track for interurban railway 
freight purposes across a Street at 
right angles with the consent of the 
abutting owners under Code (1897) 
§§ 753-756, 767, 775, 2017; Code Suppl. 
(1913) §§ 2033a, 2033b, 2.033c, 2033d. 
Interurban R. Co. v. Des Moines, 197 
Iowa 1398, 199 NW 355 [superseding 
186 NW 654]. 

Grant or consent by abutting own- 
ers generally see infra §8§ 254, 255. 

39. Elizabeth, etc., R. Co. v. Wood- 
bridge Tp., 85 Ni J. Eq. 192, 95 A 
987 [rev 84 N. J. Eq. 72, 96 A 404]. 

40. Indianola v. Gulf, ete: 4 Ret: Co:, 
56 Tex. 594. 

[a] Contract with city not illegal. 
—Where a railroad company has the 
right, in case a city refuses it a 
right of way, to call upon the state 
engineer to designate the streets it 
may use with a due regard to the 
commercial interests and convenience 
of the city, a contract by the com- 
pany with the city, whereby it se- 
cures the right of way it desires by 
the execution of a bond to construct 
a portion of its road within a cer- 
tain time, is not illegal. Indianola 
v. Gulf, etc., R. Co., 56 Tex. 594. 

41. Mason vy. Lansing, ete., R. Co., 
157 Mich. 1, 121 NW 466. 

42. Mason v. Lansing, etc., R. Co., 
supra. 

43. Proceedings to obtain grant or 
license in public streets generally see 
Municipal Corporations §§ 3791-3793. 

44. See statutory provisions. 


This rule applies, even though the statute [§ 
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and of the muni 


tory provisions, 


to by a preserib 
or local officers, 
function of the 


45. Trueman y. St. Maries, 21 Ida. 
632, 123 P 508; Spitzer v. Runyon, 113 
Iowa 619, 85 NW 782; Gill v. Lake 
Charles, 122 La. 1019, 48 S 440. 

fa] Condemnation unnecessary.— 
Where a city vacates streets for the 
purpose of giving the land to a rail- 
road company for depot purposes, in 
consideration of the company’s abol- 
ishing certain grade crossings, the 
action of the city is not invalid be- 
cause no steps were taken under a 
statute, declaring the proper proceed- 
ings for a city to pursue to condemn 
or purchase land to donate to a rail- 
road company, the city having the 
land already, and the grant being 
made for a consideration. Spitzer v. 
Runyan, 113 Iowa 619, 85 NW 782. 

46. Collier v. Union R. Co., 113 
Tenn. 96, '830S Wij Lobe. 

47. Union Depot Co. v. St. Louis, 
76 Mo. 393; Schwede v. Hemrich 
Epes Brewing Co., 29 Wash. 21, 69 

[a] “Proper authorities of the 
city” having power to consent to the 
privilege of laying tracks in the 
streets refer only to those properly 
so-called and do not include the coun- 
ty court. Union Depot Co. v. St. 
Louis, 76 Mo. 393. 

{b] Permit from mayor is void 
where the city charter vests exclu- 
sive authority to grant such privilege 
in the mayor and assémbly to be ex- 
ercised by an ordinance. Lockwood 
v. Wabash R. Co., 122 Mo. 86, 26 SW 
698, 48 AmSR 547, 24 LRA 516. 

[c] Permit by board of public 
works to use a public street for the 
purpose of constructing a railway 
track would confer no right so to 
use the street, nor afford a basis for 
the condemnation thereof, where the 
power of granting franchises for such 
purposes is reposed in the city coun- 
cil. Schwede v. Hemrich Bros. Brew- 
ing Co., 29. Wash. 21, 69. P 362. 


48. Ga.—Louisville, etce., R. Co. v. 
Merchants’, etc., Bank, 166 Ga. 310, 
143 SE 506." 


Mo.—Lockwood v. Wabash R. Co., 
122 Mo. 86, 26 SW 698, 43 AmSR 547, 
24 LRA 516. 

Utah.—Cereghino v. Oregon Short 
Line R. Co., 26 Utah 467, 73 P 634, 99 
AmSR 843. 

Can.—Montreal St. R. Co. v. Mon- 
treal Terminal R. Col, 36 Can. S. C. 
oOo. 

N. S.—Liverpool, etc., R. Co. v. Liv- 
erpool, 35.N. S. 2388. 

Ont.—Pembroke Tp. v. Canada Cent. 
i. ,00:,-5.0nt..5035_ im revbDay,, 15, W..C: 
Q. B. 126; Reg. v. Grand Trunk R. 
COC Ones. bens 

[a] Ordinance held sufficient to 
grant railroad right to relocate spur 
track on street to permit connection 
with main track. Louisville, etc., R. 


[51 C.J.] 583 


248] b. Manner of Giving or Obtaining Con- 
sent or Grant**—(1) In General. 
which the consent or grant by municipal or other 
local authorities may be given or obtained depends 
upon the terms of the municipal charter or statute by 
which the power to give consent or make a grant is 
conferred,** and the manner so prescribed must be 
followed both on the part of the railroad company 


The manner in 


icipality or local authorities.4° Thus 


it has been held, under the various charter or statu- 


in order that a railroad company may 


obtain permission from a city to occupy the streets 
over which it is intended to build its road, that the 
route of the railroad through the city must be des- 
ignated in its charter;#® and that consent must be 
given by the proper municipal authorities,*’ by a 
duly enacted by-law or ordinance,*® or resolution.*® 
Under some statutes this action must be assented 


ed number of votes of the municipal 
°° or taxpayers,°? in which case the 
municipal council is merely execu- _ 


Co, v. Merchants’, etc., Bank, 166 Ga. 
310, 143 SE 506. 

Requisites and validity of ordi- 
nances generally see Municipal Cor- 
porations §§ 801-880. 

49. Quincy v. Chicago, ete., R. Co,, 
92 Ill. 21; Merchants’ Union Barb 
Wire Co. v. Chicago, ete., R. Co., 70 
Iowa 105, 28 NW 494; Cereghino vy. 
Oregon Short Line R. Co., 26 Utah 
467, 73 P 634, 99 AmSR 8438; In re 
Daly bi Un CQ. os. COmtsasl2.6n 

[a] - Presumption of publication of 
resolution.—The recognition of a city 
for over twenty years of a resolu- 
tion granting a right to lay railroad 
tracks in certain streets, and its ac- 
quiescence thereunder, affords suf- 
ficient evidence of its due publica- 


tion. Quincy v. Chicago, etc., R. Co., 
92. Tl. 20; 
[b] Resolution, where ordinance 


provided for.—Aithough a city char- 
ter provides that the city council 
shall have power to make 4ll ordi- 
nances necessary and proper for car- 
rying into execution such a grant, 
the action of the city council, al- 
though in the form of a resolution, 
in connection with its deed granting 
the use of streets for railroad tracks, 
will be a sufficient grant of permis- 
sion so to use the streets. Quincy v. 
Chicago, ete., R. Co., 92 Ill. 21 

[ec] Subsequent resolution; repeal 
of ordinance.—An ordinance, grant- 
ing a right of way along a street, re- 
stricting the company to the north 
side of the street, is not prohibitory 
in such a sense that its repeal is 
necessary to the validity of a sub- 
sequent resolution giving the same 
company a right to use the south side 
of the street for another track. Mer- 
chants’ Union Barb Wire Co. v. Chi- 
cago, ete; 7 Rai Co., 7.0" fowam Lat vas 
NW 494, 29 NW 822. / 


50. See cases infra this note. 
fa] Two-thirds vote of supervis- 
ors, common council, or trustees.— 


San Pedro. etc., R. Co. v. Long Beach, 
Ui2uCals Cons 158 P 204; Peo. v. Stan- 
ford, 77 Cal. 360, 18 P 85, 19 P 693, 2 
LRA 92; Sincerney v. Los Angeles, 
53 Cal. A. 440, 200 P 380. 

51. Savannah, etc:, R. Co. v. Wood- 
ruff, 86 Ga. 94, 13 SE 156. 

[a] Second vote not authorized.— 
A special act authorizing two rail- 
road companies to make connections 
in a city, and to build sidetracks and 
turnouts in the streets, provided the 
consent of the people is obtained, 
does not authorize another vote by 
the people and the laying of addi- 
tional tracks in the street thirty years 
afterward, as the power conferred by 
the act is exhausted. Savannah, etc., 
R. Co. v. Woodruff, 86 Ga. 94, 13 SE 


156. 
[b] In Louisiana (1) Act (1896) 


584 [51 C.J.] 
tive and administrative in carrying out the inaudi- 
tory directions of the taxpayers, when, and not un- 
til, they have spoken.®? The fact that the com- 
pany’s request for permission is referred to a com- 
mittee, which reports favorably but proceeds no fur- 
ther, does not constitute a sufficient consent.°? 
When a city council has jurisdiction to grant a rail- 
road company certain rights in a street, an ordinance 
exceeding the council’s jurisdiction is nevertheless 
valid to the extent of the council’s power to grant.°* 

Acceptance of grant. The grant by the municipal 
authorities, in order to be binding, must be accepted 
by the railroad company;°° especially where the 
ordinance making the grant provides as a condition 
that the company shall file a written acceptance of 
its provisions.°*° 

Ratification. Any doubt as to the existence or 
validity of the right of a railroad company under 
its charter or municipal grant to lay its tracks in a 
municipality may be removed by a subsequent act of 
the legislature recognizing and ratifying such right.>? 

Determination of use. Municipal authorities are 
not required to determine what use of the street is 
absolutely necessary for the grantee, but may sim- 
ply determine what street or streets it will devote 
to the grantee’s use, leaving to the railroad company 


No. 79, and Act (1914) No. 76, requir- 
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Co., 112 Ill. 611; Owensboro v. Owens- 


[8§ 948-250. 


the right to determine what use will be necessary 
and within the couneil’s jurisdiction to grant, as 
time and experience shall determine.°® 

[§ 249] (2) Sale of Franchise.®® A statute re- 
quiring the sale of railroad franchises in the streets 
of a city to the highest bidder must be construed as 
applying only to cases! of street railroads where bona 
fide competition is possible, and not to the extension 
of asteam railroad through the city en route between 
its termini, in which there can be no bona fide com- 
petition,®® unless steam railroads are expressly in- 
cluded in the grant of power to the municipal author- 
ities.6! Where consent of the local authorities is 
obtained and confirmed by a subsequent statute, the 
fact that the franchise was not sold at public auc- 
tion as required by a statute, which has since been 
repealed, does not affect the validity of the fran- 
chise.°? 

[§ 250] (3) Prescription or Estoppel.°* Occupa- 
tion and use of public streets or places by a railroad 
company for a long period of time, with the knowl- 
edge and acquiescence of the municipal authorities, 
has been held to entitle the company to such right 
by preseription,®* and to raise a presumption of a 
erant of the right,°° unless prescribed conditions 
have not been complied with in making application 


charter. Stanley v. Jay St. Connect- 


ing the vote of taxpayers as a condi- 
tion of grants to railroads of the 
right to occupy the streets, repeals 
all prior special laws in conflict there- 
with, including act (1898) No. 169, 
§ 20, relative to the city of Baton 
Rouge, so far as it authorizes such 
grants without referendum, Connell 
v. Baton Rouge Commn. Council, 153 
Da. 788,96 S 657; (2) Under Act 
(1896) No. 79 cities of less than twen- 
ty-five thousand inhabitants cannot 
grant to a railroad company a perpet- 
ual right to use any street unless the 
grant iSe approved by a majority of 
property taxpayers voting at an elec- 
tion for that purpose. Louisiana 
Western R. Co. v. Crowley, 142 La. 
640, 77 S 486 [writ of error dism 249 
PES .O9S,8o9 SCL ool, Oo Ls CO. Uols 


52. Connell Vv. Baton Rouge 
Commn. Council, 153 La. 788, 96 S 
657. 

53. San Pedro, etc., R. Co. v. Long 


Beach, 172 Cal. 631, 158 P 204. 

54. Los Angeles v. Southern Pac. 
Reco: 157 Cals 363; 108. P (65. 

55. Galveston, ete., R. Co. v. Gal- 
veston, (Tex. Civ. A.) 155 SW 273. 

{a] What constitutes acceptance. 
—(1) That a railroad company, aft- 
er being given the right by or¥inance 
to relocate its road between two 
points, constructs its tracks over 
streets in accordance with a right 
given by the same ordinance, rehab- 
ilitates its tracks, and generally be- 
gins to put itself in a position to carry 
out the purpose for which the reloca- 
tion was desired, constitutes an ac- 
ceptance of the grant. Galveston, 
etc., R. Co. v. Galveston, (Tex. Civ. 
A.) 155 SW 273. (2) Where a city 
ordinance grants a railroad the right 
to occupy a street for right of way 
purposes, and the company builds on 
a portion of the street, and its suc- 
cessor in title assumes possession of 
the track, and extends the same, al- 
though not so far as the ordinance 
authorizes, the city’s grant of the 
whole street is accepted, including 
the portion on which no road is con- 
structed. Denison, etc., R. Co. v. St. 
Louis, etec., R. Co., 96 Tex. 233, 72 SW 
161 [rev 30 Tex. Civ. A. 474, 72 SW 


201). 
56. Memphis v. St. Louis, ete., R. 
183 Fed. 529, 106 CCA 75. 


57. McCartney v. Chicago, etc., R. 


boro, etc., R. Co., 40 SW 916, 19 Kyl 
449; Burlington v. Pennsylvania R. 
Co., 104 N. J. L. 649, 142 A 23; Wet- 
more v. Story, 22 Barb. (N. Y.) 414, 
3 AbbPr 262; New York, etc., R. Co. 
v. O’Brien, 50 Misc. 18, 100 NYS 316 
[aff 121 App. Div. 819 mem, 106 NYS 
909 mem (aff 192 N. Y. 558 mem, 85 
NE 1113 mem)]. 

[a] TIllustration.—Where, after a 
railroad is constructed in a street of 
a city without authority, an ordi- 
nance is passed authorizing its con- 
struction, and subsequently legisla- 
tive authority is conferred on the city 
to grant the power to construct rail- 
roads in its streets, and the city then 
passes an ordinance reciting the for- 
mer ordinance and granting the com- 
pany the right to construct double 
tracks under the same restrictions, 
the effect is to legalize the construc- 
tion and operation of the railroad. 
Owensboro v. Owensboro, ete., R. Co., 
40 SW 916, 19 KyL 449. 

[b] Invalid grant by common 
council not confirmed by subsequent 
statute.—Wetmore v. Story, 22 Barb. 
(N. Y.) > 414, 3 AbbPr 262. 


58. Los Angeles vy. Southern Pac. 
RCo. 257 Call 3634108 “Pe 65. 
59. Award of grant or license on 


competitive bidding Benen ay see Mu- 
nicipal Corporations § 3792. 

Sale of franchise to street railroad 
see Street Railroads [36 Cyc 1368]. 

60. Peo. v. Craycroft, 111 Cal. 544, 
44 P 463; Capdevielle v. New Orleans, 
CLG eR COs, te NO ae OAR oA Se SG. Ses 
East Louisiana R. Co. v. New Or- 
leans, 46 La. Ann. 526, 15 S ‘157. 

{a] Reason for rule.—‘‘It would be 
useless to advertise a railway grant 
of use for sale to interstate roads. 
There would be one bidder, and for 
that reason the municipality, under 
certain conditions and restrictions, 
may grant the use without first ad- 
vertising it for sale to the highest 


bidder.” Capdevielle v. New Orleans, 
etc., R. Co., 110 La. 904, 34 S 868. 
[b] In New York Railroad L. § 173, 


requiring railroad franchises to be 
sold at public auction, which ap- 
plies only to street railroads for pas- 
senger service, and excepts grants 
thereafter made under the Greater 
New York Charter, does not invali- 
date the charter of a freight terminal 
railroad granted under § 74 of the 


ing R. Co., 182 App. Div. 399, 169 NYS 
530 [rev 100 Misc. 493, 166 NYS 119, 
and aff 227 N. Y. 689 mem, 126 NE 
922 mem]. 

61. Gill v. Lake Charles, 122 La. 
1019, 48 S 440. 

[a] Thus, where a city charter, 
after vesting in the city council the 
power to grant street franchises to 
railroads and street railroads and 
other corporations, provides’ that 
every application for a franchise shall 
be published and competitive bids in- 
vited, and that such franchise, if 
granted at all, shall be awarded to 
the highest responsible bidder and 
on terms to be agreed upon, includ- 
ing the annual payment of a per cent 
of the gross income of the grantee 
from the franchise, the implied pro- 
hibition against granting a _ street 
franchise otherwise than as provided 
in the charter applies to a railroad 
passing through the city or its ter- 
minal tracks therein. Gill v. Lake 
Charles, 122 La. 1019, 48 S 440. 

62. “News York; ietes BRA Conese 
O’Brien, 50, Mise. 18, 100 NYS 316 
[aff 121 App. Div. 819 mem, 106 NYS 
909 mem (aff 192 N. Y. 558 mem, 85 
NE 1113 mem)]. 

63. Adverse possession of proper- 
ty held for public use generally see 
Adverse Possession §§ 461-470. 

64. New Castle v. Lake Erie, etc., 
R. Co., 155 Ind. 18, 57 NB 516. 

Prescriptive rights in property held 
for public use generally see HEase- 
ments § 29. 

65. Lonoke v. Chicago, ete., R. Co., 
92 Ark. 546, 123 SW 395, 135 AmSR 
200; New Castle v. Lake Erie, etc., 
Ri (Co.755 Inds Ls. oi INES 16s Coxeive 
Louisville, ete., R. Co., 48 Ind. 178; 
Chicago, ete., R. Co. v. Johnson, 45 
Ind. A. 162, 90 NE 507; Pape v. New 
York, etc., R. Co., 74-App. Div. 175, 77 
NYS 725; Jamestown, ete, R. Co, v-, 
Jamestown, 184 NYS 545. 

[a] Tl lustrations.—(1) A railroad 
company’s construction of its tracks 
along a street under a permanent 
permit from the city, and their con- 
tinued use for railroad purposes for 
thirty-three years with the city’s ac- 
quiescence, raise the presumption 
that the railroad’s occupation of the 
street is lawful and duly authorized. 
Jamestown, etc., R. Co. v. James- 
town, 184 NYS 545. (2) Where a 


For later cases, devclopments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 250-251] 
\ 


for the right of way and in taking possession.*® 
But on the other hand it has been held that such a 
grant will not be presumed from lapse of time dur- 
ing which the company has occupied the street, since 
limitations will not run as to streets and other prop- 
erty held by a city in trust for the public.®* 
Although municipal consent has not 
been properly obtained, a subsequent resolution ree- 
ognizing and acquiescing in the company’s use of 
the highway estops the municipality from objecting 
A municipality may also be estopped by 
its knowledge and acquiescence for a long period of 
time, in the railroad company’s occupation and use 
of a street,®® unless the acquiescence is of a use un- 
der a revocable lense,*° or under a permission 
granted by officers without authority so to do.7+ 
Estoppel of railroad company. The railroad com- 
pany is estopped from denying the validity of the 


Estoppel. 


thereto.®& 
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ing effect."? 


street.7* 


in General.7® 


grant or lease to it, where it is in possession and by 


railroad company has owned its line 
of railroad and operated it through 
a town for forty years, and during 
all that time has owned depot grounds 
and maintained thereon such struc- 
tures as it deems necessary to its 
business, and has maintained its 
tracks and trains upon and over 
streets of the town, the people of the 
town having recognized such right 
during the entire. time, it will be pre- 
sumed that the railroad has such 
rights from the long-continued exer- 
cise thereof. Lonoke v. Chicago, etc., 
RCo, 92 Ark, 546, 123 SW 395, 135 
AmSR 200. 

[b] . Conclusive presumption.—A 
railway company’s construction of 
its tracks in a street, and their con- 
tinued and peaceable use for thirty 
years with the knowledge and ac- 
quiescence of the municipality, raise 
a conclusive presumption of a grant. 
New Castle v. Lake Erie, etc.; R. Co., 
155 Ind. 18, 57 NE 516. 


[ec] Presumption confined to land 
actually held.—Chicago, etc., R. Co. 
v. Johnson, 45 Ind. A. 162, 90 NE 


507. 

Implied grant of railroad right of 
way generally see supra § 181. 

66. Klosterman v. Chesapeake, etc., 
R. Co:, 56 SW 820, 22 Ky 192. 

fa] Notice.—Where the charter of 
a railroad company contemplates that 
the persons interested shall have no- 
tice of the application for such use 
and opportunity to resist it, a grant 
cannot arise from the acquiescence of 
the council without such notice, and 
so ordinances requiring the erection 
of safety gates and the keeping of 
flagmen along tracks which have been 
constructed without authority do not 
operate as grants of rights of way. 
Klosterman v. Chesapeake,’ etc., R. 
Go.,° 56 SW 820, 22 KyL 192. 

67. Seaboard Air Line R., Co. v. 
Raleigh, 219 Fed. 573 [aff 242 U. S. 
Hyon SOts, 61 be ed) 120) GNorth 
Carolina); Birmingham Belt R. .Co. 
Meer enam, ZI AAS Oat S, 


Prescription as to property held for 
tas use generally see Easements § 
9 


68. Pembroke Tp. v. Canada Cent. 
R2Co.7'3 Ont. 508. 

69. Chicago v. Union Stockyards, 
etc., Co., 164 Ill. 224, 45 NE 430, 35 
EVANS 2 Sin Chicse Om eles eC Onev.. 
Joliet, 79 Ill. 25; Cincinnati 
jumbia, etc. <St, R. Co.;-9 Oh: Dec. 
(Reprint) 782, 17 CincLBul 192; Pem- 
brokelTp. vi Canada, Cent. R.. Co.,. 3 
Ont. 503; Reg. v. Great Western R. 
Co.) 21. Ws iCl.Q: By (Ont:.)! 555. 

[a] Illustrations.—(1) A munic- 
ipality is estopped to deny the com- 

_pany’s right to use the ground for 
its right of way, where for twenty 
years it has by numerous acts recog- 
nized the company’s right 
Frounds, and permitted the company 


in. the | 


to expend large sums of money there- 
on. Chicago, ete., R. Co. v. Joliet, 79 
P25: (2) A city is estopped to 
deny authority of a company to lay 
its tracks across streets where it has 
acquiesced for twenty years in such 
use of its streets, and has required 
the company to expend considerable 
sums in the improvement of the cross- 
ings, authorized it to construct de- 
pots, and passed many resolutions 
mentioning the tracks as established 
monuments, in fixing street grades, 
etc. Chicago v. Union Stockyards, etc., 
Co., 164 Ill. 224, 45 NE 430, 35 LRA 
281. (3) After an acquiescence of 
over twenty-one years, by the village 
and city together, in the construc- 
tion and maintenance of a railroad on 
a turnpike, the city has no right, on 
the ground that such village did not 
consent to such construction and 
maintenance, to enjoin the further op- 
eration of such railroad and remove 
its tracks, as the cause of action is 
barred by the statute of limitations. 
Cincinnati v. Columbia, etc.) St. R. Co., 
Ege Dec. (Reprint) 782, 17 CincLBul 


[b] Unauthorized acts of officers 


| not estoppel.—A town cannot be es- 


topped by the act of its commission- 
ers of highways in contracting to sur- 
render a certain highway to a railroad 
company, although the latter has ex- 
pended money in consequence of such 
surrender, when the commissioners 
had no authority to make such a con- 
tract, and this was known to the rail- 
road company. Rice v. Chicago, ete., 
R. Co., 30 Ill. A. 481. . 

[ec] In New Jersey it has been held 
that, where the railroad company oc- 
cupies a street without a _ license 
therefor, the fact that the munici- 
pality sits by in silence while the 
company expends money in construct- 
ing its road in the street does not es- 
top the municipality. Morris, ete., R. 
Co. v. Newark, 10 N. J. Eq. 352. 

Estoppel as to grants or licenses to 
hey streets generally see Hstoppel § 
Estoppel by construction of railroad 
generally see Estoppel § 164. 

70. Seaboard Air Line R. Co, v. 
Raleigh, 219 Fed. 573 [aff 242 U. S. 15, 
37 SCt 8, 61 Lived. 121]. 

71. Seaboard Air Line R,. Co. v. 
Raleigh, supra. 

72. Denver, ete. R. Co. v. Moffat 


Tunnel Impr. Dist., 35 F. (2d) 365 
(Colorado)! 
{a] Failure of consideration.— 


Where a railroad lessee of a state- 
owned tunnel is in possession and is 
operating through the tunnel, and 
both parties have substantially per- 
formed in part the contract, and the 
lessee by numerous acts has evidenced 
acquiescence affirming the binding ef- 
fect of the lease for the full term, 
there can be no question of failure of 
consideration under the claim that the 
lease is a mere option not binding on 


[51 C.J} 585: 


its acts has acquiesced therein, and affirmed its bind- 
Where land is dedicated by a munici- 
pality for street purposes with the assent of the, 
owners, a railroad company, which has obtained the 
city’s permission to use the street, recognizes the pub- 
lic right and cannot repudiate the existence of the 
But where the municipality has no power 
to authorize the use of any street for a railroad, the 
mere use by a railroad under an ordinance for the 
period limited thereby does not estop the railroad 
company from thereafter using the streets under its 
general powers.‘* 

[§ 251] 4. What Constitutes Grant of Authority 
Whether the right of a railroad com- 
pany to occupy and use a public street or highway 
or other publie place is granted by the legislature,*® 
or by municipal or other local authorities,*” it must 
be conferred either in express terms*’ or by neces- 


the lessee. Denver, etc., R. Co. v. Mof- 
fat Tunnel Impr. Dist., 35 F. (2d) 365. 


73... Peo.) Vv. Priest, 206) IN Wes, 
99 NE 547. 
[a] Tllustration.—(1) Where a 


street is laid out on the map of a city 
as a public street, but before it is 
opened for travel a railroad company 
obtains a charter from the legislature 
with the right to acquire a right of 
way in such street, subject to obtain- 
ing permission from the city to use 
the same, and the act of the legisla» 
ture incorporating the railroad com- 
pany is passed with special reference 
to the map or plan of the city, and 
with reference to the streets and ave- 
nues at that time laid out on such map 
or plan, whether opened or not, and 
the resolutions passed pursuant to the 
act of incorporation, and the consents 
of the mayor, aldermen, and com- 
monalty of the city to the construc- 
tion of the railroad’s right of way 
over such street are given on the as- 
sumption that the municipality has 
certain rights in the streets so laid 
out on such map, and part of the land 
used by the railroad company in such 
street for its right of way is owned 
by the city in fee subject to the use 
of the public as a highway, and part 
by other persons who convey to the 
railroad, the railroad company is es- 
topped to assert that it has an unqual- 
ified right to maintain its right of 
way, even on the parts as to which 
it has obtained conveyances from the 
owners of the fee independent of the 
city’s eonsent. Peo. v. Priest, 206 N. 
Y. 274, 99 NE 547. (2) The railroad 
having entered into possession of the 
right of way on such street, pursuant 
to the consent of, and agreement with, 
the city, the occupation of such street 
cannot thereafter be treated as ad- 
verse to the municipality for the pur- 
pose of founding a right in the com- 
pany in hostility to the claim of the 
muncipality that the railroad compa- 
ny was occupying the strip of land by 
virtue of a special franchise. Peo. v. 
Priest, supra. 

74. Atlantic, ete., R. Co. v. St. Lou- 
is, 66 Mo. 228 [rev 3 Mo. A. 315]. 

75. Manner of giving or obtaining 
consent or grant from local author- 
ities see supra §§ 248-250. 


76. See supra §§ 244, 245. 
77. See supra §§ 246-250. 
78. Ga.—Daly y. Georgia, etc.,' R. 


oe 80 Ga. 793, 7 SE 146, 12 AmSR 

Mass.—Springfield v. 
River R. Co., 4 Cush. 63. 

N. Y.—Peo. v. Newton, 112 N. Y. 396, 
19 NE 831, 3 LRA 174; Davis v. New 
York, 14 N. Y. 506, 67 AmD 186 [rev 
10 N. Y. Super. 119 (aff 9 N. Y. Super. 
663, 12 NYLegObs 17)]. 

N. C.—Corporation Commn. sv. 
pournern RR. Gow 53 Ney CD56 SS Es 


Connecticut 


Pa.—Pennsylvania R. Co.’s App., 
115 Pa. 514, 5 A 872; Riley vy. Penn- 


586 [51 C.J.] 


sary implication,’® as no legislation will be con- 
strued to take away public rights in a highway or 
other public place unless such purpose is plainly ex- 
Thus authority under a general law, to 
occupy and use public roads, gives a railroad com- 
pany no authority to construct its road through 
streets which are under the supervisory control of 
the municipal authorities;§! nor does authority to 
erect a depot in a certain city authorize the laying 
of tracks and the running of engines over the streets 


pressed.®° 


of that city.8? 


Authority to use specified route. 
construct a railroad between designated points, the 
exact location being left to the company’s discretion, 
by necessary implication, gives the company the right 
to occupy a public place between those points on the 
authorized route, so far as necessary for its pur- 
poses;°* and also gives an implied authority to cross 
public highways which such route may intersect,®* 
and such crossings cannot be prevented by munici- 


sylvania Co., 32 Pa. Super. 579. 
And see cases infra note 79. 


79. Ga.—Daly v. Georgia Southern, 
ete., R. Co., 80 Ga. 798, 7 SE 146, 12 
AmSR 286. 


Ill.— Chicago, ete., R. Co. v. Chicago, 
Oe ETAT 6 PL NE 907. 

Ky. —Louisville, etc., R. Co. v. Whit- 
ley County Ct., 95 Ky. "215, 24 SW 604, 

15 KyL 734, 44 AmSR 220: Ruttle v. 
Covington, 10 SW 644, 10 KyL 766. 

Me.—Bangor, etc., R. Co. v. Smith, 
47 Me. 34. 

Mass.—Springfield v. 
River R. Co., 4 Cush. 63. 

N. J.—Seaman v. Perth Amboy, 98 
PINGS L419 FAT oT Matt 97 IN. wt. 
L. 76, 116 A 22]; Thompson v. Ocean 
City R. Gos 60 -N. J. Li. 74, 36 A 1087; 
Hoboken Land, etc., Co. v. Hoboken, 
35 N. J. L: 205; Morris, ete., R. Co. v. 
Newark, 10 N. ae BKq. 352. 

Oh.—Cincinnati Northern R. Co. v. 
Cincinnati, 8 Oh. Dee. (Reprint) 554, 
8 CincLBul 334. 

Pa.—Pennsylvania R. Co.’s_ App., 
115 Pa. 514, 5 A 872; Cleveland, etc., 
R. Co. v. Speer, 56 Pa. 325, 94 AmD 
S42 ‘Comtive “brie; ete. RCo, 2t Pa, 
339, 67 AmD 471; Philadelphia, etce., 
R. Co.'s App.;! 2 Walk. 291; ‘Riley -v. 
Pennsylvania Co., 32 Pa. Super. 579. 

Tenn.—Tennessee, ete, R. Co. v. 
Adams, 3 Head 596. 

[a] Implication must flow neces- 
Sarily (1) out of the law from which 
it is derived. Hoboken Land, etc., Co. 
V.asHoboken, 35 IN. J. 1 205.7" (C2) 21: 
permission to occupy a public street 
with railroad tracks must plainly ap- 
pear, and not be left to be derived 
from doubtful implication, from the 
generality of the language used, which 
does not unmistakably manifest the 
intention to give such permission. 
Chicago, ete., R. Co. v. Chicago, 121 
7.276, 11 NE ‘907. 

80. Newark v. Delaware, etc, R. 
COM ec Nad Gs 196, Ste Ay eee ee AMG. 
see generally supra §§ 244, 245. 

81. Columbus, etc., R. Co. v. With- 
6row,.o2- Ala. .190;,°3 S235" Colorado; 
CLG Ee. (Conv, Mt. Collins, 52 Colo“2st, 
121 P 747, AnnCas1913D 646; Chicago, 


Connecticut 


eter se Coe ve, Chicaro, 121° 17 6setd 
NE 907. 
{a] Thus a charter giving a rail- 


road authority to construct its road to 
and into a city with power to cross 
any road or highway on the route does 
not operate as a grant of a use of the 
city’s Streets for the purpose of the 
railroad, where the city authorities 
are vested with the exclusive control 
and regulation of the streets, ete. 
Chicago, ,ete., R. Co. v. Chicago, 121 
Pei, © 1 IN B29 07, 

{b] “Common roads.’”—Grant to a 
railroad by statute to use “common 
roads” does not include city streets. 
Colorado, etc., R. Co. v. Ft. Collins, 52 
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ized route.’® 
Authority to 


ae 281, 121 P 747, AnnCasi1913D 
82. Daly v. Georgia Southern, etc., 


R. Co., 80 Ga. 793, 7 SE 146, 12 AmSR 


286 

83. Indiana Cent. R. Co. v. State, 
3 Ind. 421; St. Paul v. Chicago, etc., 
R. Co., 63 Minn. 330, 68 NW 267, 65 
NW 649, 68 NW 458, 34 LRA 184. 

[a] Gand of public educational in- 
stitution.—Indiana Cent. R. Co. v. 
State, 3 Ind. 421. 

[b] Right to place tracks on pub- 
lic levee to make connection between 
two lines.—St. Paul v. Chicago, etc., 
R. Co., 683 Minn. 330, 68 NW 267, 65 
NW 649, 68 NW 458, 34 LRA 184. 

84. Canton v. Canton Cotton Ware- 
house Co., 84 Miss. 268, 36 S 266, 105 
AmSR 428, 65 LRA 561; Thompson v. 
Ocean City R. Co., 60 N. J. L. 74, 36 
A 1087; Stickle v. Morris, ete., R. Co., 
19 N. J. Eq. 386 [rev 20 N. J. Eq. 530]. 

Crossing highways generally see 
infra §§ 336-410. 

85. Canton v. Canton Cotton Ware- 
house Co., 84 Miss. 268, 36 S 266, 105 
AmSR 428, 65 LRA 561. 

86. Davis v. East Tennessee, 
R. Co., 87 Ga. 605, 138 SE 567; 
Georgia Southern, etc., R. Co., 
793, 7 SE 146, 12 AmSR 286; 
nah, ete., R. Co. v. Shiels, 33 Ga. 601; 
Springfield v. Connecticut River R. 
Co., 4 Cush. (Mass.) 63; Seaman v. 
Perth Amboy, 98 N. J. L. 174, 119 A 
27.82 att 97 VUNG S sda 16H Tee AP 22iie 
Thompson v. Ocean City R. Co., 60 N. 
J. L. 74, 36 A 1087; Burlington v. 
Pennsylvania R. Co., 56 N. J. Hq. 259, 
38 A 849 [aff 58 N. J. Eq. 547, 438 A 
700]; Pennsylvania R. Co.’s App., 115 
Pa, 514,.'5) As 872. 

[a] Statute authorizing construc- 
tion of branch lines extending from 
the main or existing branch line to 
any mill, factory, etc., does not au- 
thorize the laying of railroad tracks 
longitudinally in public streets, since 
the authority to lay such tracks must 
be expressly given by statute, or, if 


etc., 
Daly v. 


by implication, the implication must 


be a necessary one. Seaman v. Perth 
Amboy, 98 N. J. L. 174, 119 A 278 [aff 
OT IN: Ji Ee 76 D1L6RA 22118 

87. Davis v. East Tennessee, etc., 
R. Co., 87 Ga. 605, 13 SE 567. 

[a] Thus the charter of a railroad 
company, which authorizes it to con- 
struct its road between two given 
cities, and to connect with any other 
roads built into such cities, does not, 
by necessary implication, authorize 
the company to construct'and operate 
its railroad longitudinally on the 
streets of such cities, in view of Code 
§ 719, which declares that public high- 
ways shall not be appropriated to 
railroads in the absence of express 
authority in their charters. Davis v. 
Fast Tennessee, ete., R. Co., 87 Ga. 


ss 251- on 


pal corporations through which the road is jaa 
But authority to occupy a street or highway longi- 
tudinally will not be implied from authority to con- 
struct the road between certain designated points — 
or termini,®® especially where it is declared by stat- 
ute that public highways shall not be appropriated 
to railroads in the absence of express authority in 
their charters,** unless the right so to occupy streets 
and highways is given either expressly or by neces- 
sary implication as being necessary for the author- 
So where a railroad company is em- 
powered to enter or pass through a city, this power 
has been held of necessity to give the right to locate 
the road somewhere, and, if need be, upon a street 
or alley;8® but there is authority to the contrary.®°® 
[§ 252] 5. Construction and Operation of Stat- 
ute or Ordinance Granting Right. 
ply in respect of the construction and operation of 
a statute®! or municipal ordinance®? granting or 
authorizing such a right or privilege. 


General rules ap- 


In accordance 
605, 13 SE 567. 


88. Ga.—Atlantic, ete, R. Co. v. 
Mann, 43 Ga. 200. 
Mags. —Springfield v. Connecticut 


River R. Co., 4 Cush. 63. 

N. J.—Thompson v. Ocean City R. 
Co., 60 N. J. L. 74, 36 A 1087; Stickle 
Vv. Morris, etc., R. Co., TEIN G ye Eq. 386 
prey on other grounds 20 N. J. Ea. 

Pa.— Cleveland, etc., R. Co. v. Speer, 
56 Pa. 325, 94 AmD 84; Philadelphia, 
ete., R. Co.’s App., 1 Montg. Co. 129. 

Tenn.—Tennessee, etc., R. Co. v. 
Adams, 3 Head 596. 

And see generally supra § 244: 

[a] Implication to this effect (1) 
may result either from the language- 
of the act, or from its being shown by 
an application of the act to the sub- 
ject matter that the railroad cannot 
by reasonable intendment be laid in 
another line. Springfield v. Connecti- 
cut River R. Co., 4 Cush. (Mass.) 63. 
(2) If a railroad company is author- 
ized to build a railroad by a straight 
line between two designated points, 
the right by implication is conferred 
to run upon, along, or across all the 
streets or roads which lie in the 
course of the line. Tennessee, etc., 
R. Co. v. Adams, 3 Head (Tenn.) 596. 

89. Cleveland, etc., R. Co. v. Speer, 
56 Pa. 325, 94 AmD 84; Tennessee, 
ae R. Co. v. Adams, 3 Head (Tenn.) 

[a]. Thus, where a railroad com- 
pany has authority under its charter 
to continue. its road throvgh a 
borough to a specified city on the most 
direct and least expensive route, it 
has authority to enter upon any par- 
ticular street in such borough and 
construct its road, and make and 
maintain switches thereon. Cleve- 
land, ete., R. Co. v. Speer, 56 Pa. 325, 
94 AmD 84. 

90. Chicago, etc., R. Co. v. Chicago, 
121 Ill. 176, 11 NE 907. 

fa] Authority to run road through 
town cannot, by any reasonable or 
fair intendment, operate aS a grant 
of the use of the streets, or either of 


them. St. Louis, etc., R. Co. v. Haller, 
82 Tll. 208. 

ae See Statutes [36 Cye 1102 et 
seq]. 

92. Galveston, etc., R. Co: v. Gal- 
veston, (Tex. Civ. A.) 155 SW 273. 


And see Municipal Corporations §§ 


901-925. 

[a] Application of proviso.— 
Where the first section of an ordi- 
nance which confirms a prior grant of 
a railroad right of way concludes 
with a proviso that the rights granted 
shall be forfeited unless used within 
one year, such proviso applies only to 
such first section, where it appears 
from the context of the entire ordi- 
nance that such was the_ intention. 


For later cases, devc.vpmeits and changes inthe law see cumulative Annotations, same title, page and note number, 


ss 259-258] 


with such rules the grant must be construed most 
strongly against the railroad company and in favor 
of the public,®® and nothing is to be taken as pass- 
ing thereby except what necessarily flows from the 


nature and terms of the grant.°# 


ganized as a steam railroad company has no right 
by changing its motive power to operate on streets 
Where the statute 
authorizes the use of a “public road or street,” it 
applies only to a public street or road which has 
Where a right of way 
in a city is acquired by one company by purchase 
from another, and the city by ordinance confirms and 
grants this right to the purchaser, the fact that the 
original purchase was illegal does not invalidate 
A grant made in good faith to an 
wherein certain obligations 
relating to rights of fare and frequency of service 
imposed in a former franchise are relinquished, is 
not invalid if the consideration supporting the sec- 
ond grant is substantial and advantageous to the 


as a street surface railroad.®® 


been legally established.?® 


the grant.®” 
interurban company, 
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-publie.®8 


A company or- 


authority ;° 


Galveston, etc., R. Co. v. Galveston, | Keeseville, etc., R. Co., 116 App. Div. 


(Tex. Civ. A.) 155:-SW 273. 

93. U. S.—Seaboard Air Line R. 
Co. v. Raleigh, 219 Fed. 573 [aff 242 
MWe S~ 1559-37 Sct Sie d sicedls Lad 1s 
Southern Pac. Co. vy. Portland, 177 
ed, 958- [aff 227 U.S: 559, 33 SCt 
308, 57 L. ed. 642]; Burns v. Mult- 
nomah Re Co. wal, Fed. 177, 8 Sawy. 

D. C.—Oppenheimer v. Philadelphia, 
Cte, "R: Co:,39) App:-2533 

Ill.—Oak Park v. Chicago, etc., R. 
Co., 285 Ill. 459, 120 NE 761; Chicago 
Terminal Transfer Co. v. Chicago, 203 
Ill. 576, 68 NE 99; Chicago, ete., R. 
Cor, “vi "Quincy, 3 9SYLITIINS5 5, 2 28eNE 
1069; La Grange -v. Indiana Harbor 
Belt R. Con 204 TEA Sze 

La. — Bradley v. Pharr, 45 La, Ann, 
426, 12 S 618, 19 LRA 647. 

Mo.—Ransom vy. Citizens’ R. Co., 
104 Mo. 375, 16 SW 416. 

N. Y.—Peo. v. Newton, 112 N. Y. 
396, 19 NE 831, 3 LRA 174. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh. St. 262, 40 NE 89 [aff 167 US: 
88, 17 SCt 748, 42 L. ed. 87]. 

Pa.—Pennsylvania Schuylkill Val- 
ley R. Co. v. Philadelphia, etc. R. 
Co.;- 157 Pa. 42, 27 A 688. 

[a] Public carriers.—Statutes re- 
ferring to the construction of. rail- 
roads on public streets and highways 
embrace only railroads which act as 
public carriers and are of a public 
character. Bradley v. Pharr, 45 La. 
Ann. 426, 12 S 618, 19 LRA 647. 

[b] License to operate. switch 
track (1) on a public street is to be 
construed most strongly in favor of 
the grantor, and all questions of 
doubt are to be resolved in favor of 
the public. Oak Park v. Chicago, etc., 
R. Co., 285 Ill. 459, 120 NE 761; (2) 
Sidetraeks and switches on street or 
highway generally see infra § 266. 

94, Burns v. Multnomah R. Co., 15 
Fed. 177, 8 Sawy. 543; Chicago Termi- 
nal Transfer R. Co. v: Chicago, 203 


Te 576,068 INH 993° Peo, ae Newton, 
j12 N. ¥. 396, 19 NE 831, 3 LRA 174: 
Pennsylvania. Schuylkill “Walley R. 


Go, Ws EpHadelphia, etc., R., Co., 157 
Pa. 42, 27 A 683 

95. Matter of Keeseville, etc., R. 
Co., 116 App. Div. 72, 101 NYS 237. 

[a] Thus, where a company or- 
ganized as a steam railroad company 
changes its motive power to elec- 
tricity and applies for an order per- 
mitting it to construct its road on 
certain streets in a village, if the pur- 
pose of the application is to enable 
the company to do the business of a 
street surface railroad, the applica- 
tion is properly denied because the 
company was not organized for the 
purpose of doing that kind of busi- 
ness, and because it has not procured 
the consents of the property owners 
and local authorities. Matter of 


72, 101 NYS 237 

96. Burns vy. Multnomah Remco 
15 Fed. 177, 8 Sawy. 543. 

97. Galveston, etc., R. Co. v. Gal- 
veston, (Tex. Civ. A.) 155 SW, 273. 

98. State v. McClure, 107 Oh. St. 
551, 140 NE 487. 

99. Regulation and control of rail- 
roads generally see supra §§ 72-75; 
infra §§ 880-1065. 
aoe New York v. Davis, 7 F. (2d) 

2. New York Cent., etc., R. Co 
New York, 202. N. Y. 212, 95 NE 633. 

3. New York Cent., etc., RA Costly, 
New York, supra; Long Island R. Co. 
nest es York, 199 N. Y. 288, 92 NE 


4 Southern Pac. Co. v. Portland, | 


177 Fed. 958 [aff 227 U. S. 559, 33 SCt 
308, 57 L. ed. 642]; Colorado, etce., R. 
Conve: Bt. Collins, 52° Colo, 2315 121 -P 
747, AnnCas1913D 646; Chicago, etc., 
R. Co. v. Quincy, 136 Ill. 563, 27 NE 
192, 29 AmSR 334; Cleveland, etc., ri 
Co. v. Cleveland, 15 Oh. Cir. Ct. N. 
1L93,.383° Oh. Cir; Ct. 482 {aff 87 Oh. St. 
469 mem, 102 NE 1122 mem]. 

[aj Control of its streets by mu- 
nicipality is not excluded by a legis- 
lative grant to a railroad company 
of the right to construct its tracks 
across common roads “in such manner 
as not to impair their usefulness;”’ 
or by a municipal grant of the right 
to ‘“ ‘construct and operate’ tracks 
along a designated street, over and 
across” other streets named, “with 
the privilege of laying one or more 
tracks along said right of way, and 
the privilege of laying one or more 
switches or side-tracks through, over 
and across and along said street.” 
Colorado, etc., R. Co. v. Ft. Collins, 52 


yee 281,.121 P 747, AnnCas1913D 
[b] Effect of ordinance reserving 


rights.—An ordinance granting a rail- 
road company the right to operate its 
railroad along certain streets subject 
to the reserved power to make and 
alter regulations, etc., did not deprive 
the city of its police powers, nor of 
the right to exercise the authority ex- 
pressly reserved. Southern Pac. Co. 
v. Portland, 177 Fed. 958 [aff 227 U.S. 
559, 33 SCt 308, 57 L. ed. 642]. 
5. U. s.—Southern ,Rac: 


: Coe ev: 
Portland, 227 U. S. 559; 33 


SCt 308, 


57 L. ed. 642 [aff 177 Fed. 958] 
(Oregon); New York v. Davis, 7 F. 
(2d) 566. 


Ala.—Mobile v. Louisville, etc., R. 
Co., 84 Ala. 115, 4 S 106, 5 AmSR 342. 

Colo. —Colorado, eteuy RiamiCol vao et: 
Collins, 52 Colo. 381, 121 P 747, Ann 
Casi913D 646. 

Fla.—+DeFuniak Springs v. Louis- 
ville, etc., R. Co., 81 Fla. 27, 87 S 47. 

Ill.— Bushnell v.. Chicago, etc., R. 
Cos, 147259 (TN; (391, 102 .NE- 785, 49 
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[§ 253] 6. Regulation of Use in General.9® A 
franchise to a railroad company to use a public 
street or highway or other public place is subject 
to the right of the state, in the exercise of its police 
power, to regulate the operation of the railroad for 
its prevention of injuries to persons or property;* 
and although such a franchise is to use the streets 
of a city, subject to the assent of the city, it pro- 
ceeds from the state and not from the city,? and is 
subject to regulation, modification, or alteration by 
the state legislature.® 

By municipality. The railroad company’s right 
to occupy and use a street for railroad purposes is 
also subject to the right of the municipality to im- 
prove and control such street,? and to make all rea- 
sonable rules and regulations concerning the rail- 
road’s operation thereon as public safety and wel- 
fare may require,® even though the franchise to use 
the streets has been granted by or under legislative 
and the constitutionality of such reg- 


LRANS 718; Pittsburg, ete., R. Co. 
v. Chicago, ee Ill. 369, 42 NE 781; 
Chicago, etc., R. Co. v. Quincy, 136 
Ill. 563, 27 NE 192, 29 AmSR Lip 

Ilowa.—Cain v. Chicago, ete. sR. Cos, 
54 Iowa 255, 3 NW 736, 6 NW 268. 

La.—New Orleans, ete. R. Co. v. 
New Orleans Second Municipality, 1 
La. Ann. 128. 

Mo.—Lueders v. St. Louis, ete., R. 
Co., 253 Mo. 97, 161 SW 1159. 

N. J.—Allen v. Jersey City, 53 N. J. 
D522. 22) ke 27s pe EN et ie Co. 
We Jersey City; 47 N. J. 286. 

N. Y.—New York Cone ete, R. Co, 
v. New York, 202 N. Y. 212, 95 NE 
638; Davis v. New York, 14 N. Y. 506, 
67 AmD 186 [rev 10 N. Y. Super. 115 
(aff 9 N. Y. Super. 663) J. 

Pa.—Mechanicsburg Borough  v. 
Gray, 61 Pa. Super. 95 

[a] Passage over tracks.— Where 
a railroad is operated on a street di- 
viding a city into two parts, so that 
the public must cross the track in 
going from one part to the other, the 
city, under its police power, may pro- 
hibit passage over the tracks except 
at such points as it may designate, 
and may require the railroad to pro- 
vide safe and convenient means of 


passage at such points. DeFuniak 
Springs v. ensue ete. fF Re Coueen 
Fla. 27, 87S 4 

[b] Permit: to tear up street.—A 


railroad company and its employees 
are subject to the provisions of a 
borough ordinance which requires the 
securing of a permit before a street 
is torn'up, even if the company has 
the right to use the street without 
the municipal consent, and even if it 
owns the land on both sides of the 
street. Mechanicsburg Borough vy. 
Gray, 61 Pa. Super. 95. 

6. Illinois Cent. R. Co. v. Mayfield, 
35 F. (2d) 808 [certiorari den 280 U. 
S. 608 mem, 50 SCt 158 mem In re 
Milwaukee Southern R rmCO. 34 Wis. 
490, 102 NW 401. ; 

[a] Thus (1) the right to con- 
struct tracks across or in streets, un- 
der a legislative authority, is not in- 
terfered with by a municipal power 
to regulate the use of locomotives 
within the city and to control the lo- 
cation of tracks. In re Milwaukee 
Southern R. Co., 124 Wis. 490, 102 
NW 401. (2) A’ franchise from the 
state giving a railroad the right to lay 
and maintain such sidetracks and 
team tracks, and to cross a street or 
highway therewith at such points as 
is reasonably necessary to accommo- 
date its patrons, does not give the 
railroad any specific or permanent lo- 
cation in a street for tracks laid 
thereunder, and if the state has n 
surrendered its dominant right @ 
regulate and control the use and loca- 
tion of such tracks, which right it 
has delegated to the city, the railroad 
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ulations must be considered, in view of the charter 
and property rights and also of the consent and ac- 
quiescence of the railroad owners.? The municipal- 
ity may regulate the manner of use by the railroad 
company so as not unreasonably to interfere with 
the use of the streets by the public or adjoining prop- 
erty owners;® and may restrict the number of 
tracks on particular streets or parts thereof,? and 
may change the location of tracks and have them 
moved from one part of the street to another.1° But 
the municipality cannot by such regulations deprive 
the railroad company of its right or franchise to 
use the street.11 

Switching. A municipality cannot prohibit a rail- 
road company from switching ears on the streets,?? 
but it may regulate the manner in which such switch- 
ing may be done, with a view to public safety and 
welfare,1® and may prohibit switching on certain 
streets, where the company has other space available 
for that purpose,?* as where it has yards set apart 
for switching purposes.?® 

Crossings. Where the railroad is operated over 
a street which divides the city into two parts, the city 
authorities may, in the exercise of a sound discre- 
tion, determine at what points the public shall cross 
the railroad right of way,1® and may establish such 
points as are required for the convenience of the 


public in the transaction of its business,’ and for 
takes the risk of having the situation [| R. Co., 
disturbed if it should become’ neces- 
sary in publfc interest. Illinois Cent. 
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city may not remove a railroad track 20. 
which has remained 


[§§ 258-254 


such other purposes as are common to the inhabi- 
tants of the ecity.1§ 

[§ 254] 7. Consent or Grants by Abutting Own- 
ers—a. Consent.1° The power of the state legisla- 
ture or a municipality to permit the use of highways 
or streets by railroads?° is subject to the limitation 
that no property rights of abutting owners are there- 
by unreasonably invaded,?+ an abutting owner being 
entitled to a right of ingress and egress to and from 
his property over the railroad right of way? except 
over a railroad on a strip of land which has never » 
been dedicated and accepted as a highway, and which 
has been unconditionally conveyed’to the railroad 
company.?° As a general rule, therefore, where the 
fee of the land over which a public street or high- 
way passes is in the abutting owner,*‘ a right to 
occupy and use such street or highway for railroad 
purposes may be granted only with the consent of 
the abutting owners,”° or, if they refuse consent, only 
by condemnation and compensation to such own- 
ers;*® and where a railroad has been constructed 
in the street or highway, without lawful authority, 
such owner may, notwithstanding the public interest 
in the operation of the road, recover his land,?7 or 
otherwise dispute the right of the company to ocecu- 
py and use it,?® unless he has by his conduct 
estopped himself.?°® 


(2) Although a/ municipal authorities see supra § 247. 
See supra §§ 245, 246. 


in a street for 21. Reining v. New "York, etc., R. 


R. Co. v. Mayfield, 35 F. (2d) 808 [cer- 
tiorari den 280 U. S. 608 mem, 50 SCt 
158 mem]. 

7. Atlantic Coast Line R. Co. v. 
Goldsboro, 232 U.S. 548, 34 SCt 364, 58 
L. ed. 721; Tampa Northern R. Co. v. 
Tampa, 91 Fla. 241, 107 S 364. 

8. Colorado, etce., R. Co. v. Ft. Col- 
lins, 52 Colo, 281, 121 P 747, AnnCas 
1913D 646; Bushnell v. Chicago, etc., 
RB. Co.,.259 Ill. 391, 102; NE 1785, 49 
LRANS 718. 

[a] Validity.—An ordinance rea- 
sonably limiting the railroad’s use of 
the streets is not a violation of an 
ordinance’ granting i 
streets. Colorado, etc., 
Collins, 52 Colo. 121 P 
AnnCasi1913D 646. 

9. Grand Trunk Western R. Co. v. 
South Bend, 174 Ind. 203, 89 NE 885, 
91 NE 809, 36 LRANS 850 [rev on oth- 
er grounds 227 U. S. 544, 33 SCt 303, 
57 L. ed. 633, 44 LRANS 405]. 

[a] Reasonableness of ordinance. 
—The court cannot say that an ordi- 
nance is unreasonable which will re- 
strict the number of railroad tracks 
on a street for a distance of three or 
four squares to one track, when more 
than one might tend to interfere with 
the free use of the street by the gen- 
eral public, or affect the security of 
life or property. Grand Trunk West- 
ern R. Co. v. South Bend, 174 Ind. 203, 
89 NE 885, 91 NE 809, 36 LRANS 850 
frev on other grounds 227 U.S. 544, 
83 SCt 303, 57 L. ed. 633, 44 LRANS 


405]. 
10.. Illinois Cent. R. Co. v. 


“747, 


May- 
field, 35 F. (2d) 808 [certiorari den 
280 U. S. 608 mem, 50 SCt 158 mem]; 
Chicago, etc., R. Co. v. Johnson, 45 
Ind. A. 162, 90 NE 507; Snyder v. 
Pennsylvania R. Co., 55 Pa. 340. 

{a] Thus (1) since:a street be- 
longs to the public for purposes of 
travel, the public has a right for its 
own convenience to remove to another 
part of the street railroad tracks 
which have been lawfully laid there- 
on; anda railroad company, acting by 
public authority, has the same right 
to make such removal without incur- 
ring liability for damages to an abut- 
ting owner. Snyder v. Pennsylvania 


more than twenty years, it may, un- 
der a statute defining the powers of 
cities, require the track to be straight- 
ened and put on the center of the 
street, where the track, as maintained, 
interferes with the general use of the 
street by the public. Chicago, etc., R. 
oe v. Johnson, 45 Ind, A. 162, 90 NE 

Ue 

11.. Southern Pac. Co. v. Portland, 
227 U. S. 559, 338 SCt 308, 57 L. ed. 642 
[aff 177 Fed, 958]; New York v. 
Davis, 7 F. (2d) 566; Bushnell *v. 
Chicago, ete., R. Co., 259 Til. 391, 102 
NE 785, 49 LRANS 718. 

[a] Thus a railroad having ac- 
quired the right to use streets of a 
city cannot ‘be required to abandon 
such use and take up its tracks by 
the city counsel declaring the opera- 
tion of the road to be a_ nuisance. 


Bushnell v. Chicago, etc., R. Co., 259 
Ill. 391, 102 NE 785, 49 LRANS 718. 

12. Bushnell v. Chicago, etce., R. 
Co., supra. 

Ne: usnmell Vv. Chicago,” ete, oR. 
Co., Supra. 

[a] Statement of rule.—‘‘The city 


has the authority, in the exercise of 
the police power, to regulate the man- 
ner of using the switch tracks so that 
they shall not be operated in a man- 
ner dangerous to the lives or limbs of 
persons using the streets, so_ that 
public travel and the use of the 
streets shall not be unreasonably in- 
terfered with, so that the community 
in the vicinity of the railroad shall 
not be put to unreasonable incon- 
venience in the use and enjoyment of 
their property.’ Bushnell v. Chicago, 


etc.) OR. Coy, 1259-111. 3919396; 102 3NE 
785, 49 LRANS 718. 

14, 2Colorado,,.ete., . Re uiCos Van. 
Collins, 52 Colo. 281, 121 P 747, Ann 
Cas1913D_ 646. 

15.) Colorado, mete.) Ey aC On Venable 
Collins, supra. 

16. DeFuniak Springs v. Louis- 


yilley ete, | RE 'Co, Si bla, 2 eons 
47. j 

17. DeFuniak Springs v. Louis- 
ville, ete., R. Co., supra. 

18. DeFuniak Springs v. Louis- 
ville, etc., R. Co., supra. 


19. As not requiring consent of 


cae 128 N. Y. 157, 28 NE 640, 14 LRA 


22. Fulton v. Short] Route .R. 
Transfer Co., 85 Ky. 640, 4 SW 332, 9 
KyL 291, 7 AmSR 619. 

Right ‘of ingress er egress gener- 
ally see Highways § 263; Municipal 
Corporations §§ 3711, 3712. 

23. Tapert v. Detroit, ete., FR. Coi, 
50 Mich. 267, 15 NW 450. 

24. See Highways §§ 257, 258; Mu- 
nicipal Corporations §§ 3666, 3667. 

25. Washington Cemetery v. Pros- 
pect Park, ‘eteimR. €o.,168 INE aYenood. 
4 AbbNCas 15 Taft 7 Hun 655]; Wil- 
kins v. Gaffney City, 54 S. C. 199, 32 
SE 299 

26. Wisher v. Pere Marquette R. 
Co., 237 Mich. 117, 211 NW 68; Wil- 
kins v. Gaffney City, 54S. C. 199, 3 
SE 299; Peters v. Chicago, etc., R. Co., 
165 Wis. 529, 162 NW 916. And see 
generally Hminent Domain § 170. 

[a] Thus, under a statute author- 
izing the town council to close up, 
widen, or alter a street by condemna- 
tion in case the abutters refuse con- 
sent, the council has no authority to 
permit a railroad company to lay its 
tracks in a street, where consent is 
refused, without condemnation and 
compensation. Wilkins v. Gaffney 
City, 54 S. C. 199, 32 SE 299. 

27. Louisville, ete., R. Co. Lieb- 
pre 92 Ky. 407, 17 SW 870, Y3 KyL 

28. Hatch v. Vermont Cent. R. Co., 
28 Vt. 142. 

[a] Sufficiency of owner’s title.— 
The occupation of premises on the 
line of a highway for a period of 
twenty years or more without any pa- 
per title affords no presumption as a 
matter of law that the possessor’s ti- 
tle extends beyond the limits of his 
actual possession or to the center of 
a highway, so as to permit him to dis- 
pute the right of a railroad company 
to construct its road in the street. 
een v. Vermont Cent. R. Co., 28 Vt. 

29. Louisville, etc., R. Co. v. Lieb- 
fried, 92 Ky. 407, 17 SW 870, 13 KyL 
645; Wolfard vy. Fisher, 48 Or. 479, 84 
122 850, rele es NBN LRANS 991. 

[a] Mere acquiescence in the con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 


§§ 254-255] 


Statutory conditions.°° Under some railroad 
charters or statutes permission to construct and op- 
erate a railroad along public streets may be granted 
by the municipal authorities only after notice of the 
application and an opportunity to resist it are given 
to persons interested;?! or only upon the petition 
of a certain proportion of the owners of the abutting 
property in front of which the road is to be con- 
structed,?? or with the assent of such proportion of 
the abutting owners.** This requirement applies to 
individuals, as well as to corporations or companies, 
seeking to lay railroad tracks in the streets,*+ as 
where they desire to lay switch tracks from their 
establishments to railroad tracks.?° 

Land dedicated by owner for street or way cannot 
be appropriated without his consent to the use of a 
railroad.*® But where a railroad company has right- 
fully built its road on a strip of land dedicated as a 
highway by the owner, its use thereof cannot be pre- 
vented by the abutting owner because the part of 
the strip next to complainant’s land was never ac- 
tually used as a highway;*7 and a railroad’s user of 
a street for a number of years pursuant to an agree- 
ment as against the dedicators of the street is equiv- 
alent to a written conveyance of a right, although its 
original entry was under verbal contract and per- 
missive only.*® , 

[§ 255] b. Grants by Owners. A conveyance to 
a railroad company by an abutting owner of a right 
of way over a highway or street in front of certain 
described premises is a grant only of the right of 
way in front of the premises described,®® and is sub- 
ject to the covenants or conditions in the convey- 
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ance.4° Such a grant releases the company from 
any incidental damages resulting from a reasonable 
use and operation of the road,*+ and is binding on 
subsequent grantees of the remaining property,*” 
and on subsequent purchasers, with knowledge, of 
the railroad property.4® A release in the convey- 
ance, of all damages sustained by the grantor by rea- 
son of the construction of the road on the street or 
highway, ete., is limited to the damages sustained by 
the construction and operation of the road in front 
of the premises desecribed.*4 

Conveyance in fee. Where land through which is 
located a public highway, upon and along which a 
railroad company has the right to construct its road 
and the fee to which is in the owner of the land, is 
granted in fee simple to the railroad company which 
covenants to construct and restore the public road 
and place the same along the line of, and upon, the 
premises conveyed, and to construct a good and con- 
venient crossing over the railroad premises to the 
highway as reconstructed, the company acquires the 
fee to the highway subject to the public easement, 
and additional land adjoining sufficient for the high- 
way when changed.*° 

Conveyance of platted land. Where the owner of 
a tract of land, platted with streets, conveys to a 
railroad company part of such tract between certain 
streets, with the right of making a cut in the bed of _ 
a street, and erecting and maintaining a bridge over 
such cut, the bed of the street is not included in the 
conveyance and the grantor is free to enlarge the use 
of the street on which the bridge is erected,*® and 
may dedicate the way over the bridge to the general 


struction and operation of a railroad 
in a public highway until it becomes 
a common carrier will not prevent the 
abutting owner from recovering pos- 
session of the highway as against the 
railroad company. Louisville, etc., R. 
Co. v. Liebfried, 92 Ky. 407, 17 SW 
870, 138 KyL 645. 

30. Covenants and conditions in 
grants see infra §§ 256, 257. 

31. 
R. Co., 56 SW 820, 22 KyL 192. 

32. McGann v. Peo., 194 Ill. 526, 
62 NE 941; Chester v. Wabash, etc., 
Co. 182; T..1882, 55 NE) 5245) Chi- 
eago. Dock, etc., Co. v. Garrity, 115 
Ill. 155, 3 NE 448; Schuchert v. Wa- 
bash, etc., R. Co., 10 Ill. A. 397. 

[a] Change of nature of road.— 
Where a railroad company lays its 
track in a street of a city, having the 
right to construct a track for passen- 
ger cars only, the city, under Gen. 
Railroad L. art 5 cl _90\ § 62; has no 
power afterwards to grant the use of 
the track for the operation of freight 
cars upon it except upon a petition of 
property owners upon the street as re- 
quired by the statute. McCartney v. 
Chicago, etc., R. Co., 112 Ill. 611. 

33. Wiggins Ferry Co. v. East St. 
Louis Union R. Co., 107 Ill. 450; Long 
Island R. Co. v. New York, 199 N. Y. 
288, 92 NE 681; New York, etc.. R. Co. 
v. O’Brien, 50 Misc. 13, 100 NYS 316 
faff 121 App. Div. 819 mem, 106 NYS 
909 mem (aff 192 N. Y. 558 mem, 85 
NE 1113 mem)]. 

[a] Consent of property owners on 
every street not necessary.—Where, 
prior to constructing its tunnels in 
any street, road, or public place, a 
railroad company procures, as re- 
quired by the statute then in force, 
consent of property owners of one 
half in value of the property bounded 
on the line of such street or road, a 
contention that it should obtain the 
consent of the property owners along 
every street on its route before con- 
structing in any street is without 
weight. New -York,~etce.; R.-Co.-‘v. 
O’Brien, 50 Misc. 13, 100 N°YS 316 [aff 


Klosterman v. Chesapeake, etc., 


121 App. Div. 819 mem, 106 NYS 909 
mem (aff 192 N. Y. 558 mem, 85 NE 
1113 mem) ]. ; 

[b] Statute requiring such assent 
to “any street or horse railroad com- 
pany” does not apply to a regular 
steam railroad. Wiggins Ferry Co. v. 
pore St} hous Union i, Co. 107 Ti. 

34. Chicago Dock, ete., Co. v. Gar- 
rity, 115 T1l. 155, 3 NE 448. 

35. McGann v. Peo., 194 Ill. 526, 
62 NE 941; Chicago Dock, etc., Co. v. 
Garrity, 115 Ill. 155, 3 NE 448. 

[a] Reason for rule.—‘Such ordi- 
nances have been held to be valid up- 
on the ground that the track, thus 
permitted to be laid down and to be 
connected with the main track of a 
railroad company, is only an exten- 
sion of the track of the railroad com- 
pany itself, and is, in effect, a ‘grant 
to the railroad company to lay its 
track in the public street through the 
individual presenting the applica- 
tion.”” McGann v. Peo., 194 Ill. 526, 
539. 62 NE 941. 

36. Bowen vy. Delaware, etc., R. Co., 
ips N. Y. 476, 47 NE 907, 60 AmSR 

Misuser of dedicated property gen- 
erally see Dedication §§ 167-172. 

Rights of dedicator of property gen- 
erally see Dedication §§ 136-137%. 

37. Southern Pac. R. Co. v. Ferris, 
93 Cal. 263, 28 P 828, 18 LRA 510. 

38. Arn v. Chesapeake, etc., R. Co., 
171 Ky. 157, 188 SW 340. 

39. McDonald v. Southern Califor- 
nia R. Co., 5 Cal. Unrep. Cas. 142, 41 
PP Si2: 

Conveyance of right of way gener- 
ally see supra §§ 186-191. 

40. .Morrison v. St. Paul, etc., R. 
Co., 638 Minn. 75, 65 NW 141, 30 LRA 
546; Taylor v. Niles, 21 Oh. Cir. Ct. 
INGS.9 394, 2//Oh: Ax 293-0 ° 

[a] ILease of right of way for nine 
hundred and ninety-nine years, by the 
railroad company, is not a sale within 
the meaning of a provision of a con- 
veyance that if the grantee company 
sells the right of way the grantor is 

) 


to receive one half of the purchase 
money. Morrison v. St. Paul, ete., R. 
Ges 63 Minn. 75, 65 NW 141, 30 LRA 

41. Conners v. Yazoo, ete:, R. Co.; 
86 Miss. 356, 38 S 320; Conabeer v. 
New York Cent., etc., R. Co., 156 N. Y. 
474, 51 NE 402. 

fa] Filling in street not included. 
—A. deed from the owner of lots abut- 
ting on a street to a railroad compa; 
ny, granting a right of way along the 
street for the operation of the road, 
but not permitting the ‘‘unlawful op- 
eration’ of the road, does not cover 
the filling in of the street-above the 
established grade so as. to. interfere 
with ingress and egress to the gran- 
tor’s lots. Conners v. Yazoo, ete., R: 
Co., 86 Miss. 356, 38 S 82029 Ray 

Conveyance as waiver of damages 
generally see supra §§ 188,189. i} 

42. Hileman v. Chicago’ sGreat 
Western R. Co., 113 Iowa’ 591,°85¢NW 
800; Conabeer v. New York Cent.rete.} 
R. Co., 156 N. Y. 474, 51 NE: 402) oWars 
wig v. Cleveland, ete., R. Co., 6 Oh: 
Cir, Ct, 439, 3) Oh... Cir! Deer 528. 

[a] MTllustration.—Where a munici- 
pality gives defendant company au- 
thority to use as much of a street as 
may be necessary for its tracks, and 
plaintiff's grantor, an abutting owner, 
releases defendant from all damages, 
for valuable consideration, for the 
use of such street, plaintiff, a subse- 
quent grantee, is bound by the prior 
deed of release of his grantor, and 
cannot enjoin defendant from laying 
other tracks in such street when the 
necessities of its business require it. 
Varwig v. Cleveland, éte., R. Co., 6 
Oh. Cir. Ct.-439, 3 Oh. Cir: Dec: 528: 

43. Taylor v. Niles, 21 Oh. Cir. Ct. 
N. S:. 391, 2 Oh. A. 293: 

44. McDonald v. Southern Califor- 
nia’ R. Co., 5 Cal. Unrep. Cas. 142, 42 
P $12. 

45. Post v. West Shore Ry Co,, 123 
INS Yen S80 a6 O NBT. 022 ; 

46. South Baltimore Co. v. Wash- 
ington, "etc., Electric’ R- Co, 149° Ma: 
678,132 A 269. : pei i 
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[§ 256] 8. Covenants and Conditions in Grants**— 
A grant or consent to a railroad com- 
pany to use a street or highway may be made on rea- 
sonable covenants or conditions, essential for the 
protection of the public interest,*® the determina- 
tion of which may be conferred upon courts, com- 
missioners, or public boards,°°® and if such a grant 
is accepted by the railroad company, the covenants 
and conditions become contractual and binding on 


a. In General. 


it51 and its sucecessors.°? Thus a 


granting or consenting to the oceupation and use of 
its streets by a railroad company,°* may impose upon 
the railroad company any reasonable conditions,*+* 
and. such a contract is not ultra vires as to the rail- 
road company, although it could have procured the 


47. South Baltimore Co. v. Wash- 
ington, etc., Electric R. Co., supra. 

[a] Restriction.—A statement in 
connection with the agreement to 
erect and maintain that the cut ‘will 
require a substantial bridge over the 
same suitable for wagons, cattle, and 
horses and foot passengers”? does re- 
strict the bridge to those specific uses 
in the future, this merely describing 
the present uses to be taken care of. 
~ South Baltimore Co. v. Washington, 
etce., Electric R. Co., 149 Md. 678, 680, 
132 A 269. 

48. Cross references: 

As to use of track of other railroad 
see infra § 275. 

Covenants and conditions in convey- 
ances to railroad generally see su- 
pra §§ 211-231. 

Imposing conditions on use of street 
generally see Municipal Corpora- 
tions § 3772. 

Regulation of use in general see su- 
pra § 253 
49. Pittsburg, etc., R. Co. v. Hood, 

94 Fed. 618, 36 CCA 423; Fort-St. Un- 

ion Depot Co. v. State R. Crossing Bd., 

81 Mich. 248, 45 NW 973. 

50. Salem, ete, Re ‘Coe Va Essex 
County, 9 Allen (Mass.) 563; Fort-St. 
Union Depot Co. v. State R. Crossing 
Bad., 81 Mich. 248, 45 NW 973; State 
v. Northern Ohio "Tract., etc., Co., 104 
Oh. St. 245, 135 NE 528. 

fa] In New York (1) under L. 
(1911) c 842 § 3, the terminal station 
commission of Buffalo, after a public 
hearing and making certain modifica- 
tions in proposed plans, need not give 
additional notice before adopting the 
modified terminal plans. McCutcheon 
v. Terminal Station Commn., 88 Misc. 
148, 150 NYS 850 [aff 168 ‘App. Div. 
301, 154 NYS 711 (aff 217 N. Y. 127, 
111 NE 661)1]. (2) And under Tis 
(1911) c 842 §§ 6, 8, 11, the Buffalo 
terminal station commission was au- 
thorized to contract that the excess 
of value of lands exchanged should be 
the city’s contribution toward the ex- 
pense of terminal plans. McCutcheon 
v. Terminal Station Commn., 168 App. 
Div. 301, 154 NYS 711 laff 88 Misc. 
148, 150 NYS 850, 88 Mise. 601, 151 
NYS 451 (aff 217 N. Y. 127, 111 NE 
661) ]. 

51. Southern Pac. Co. v. Portland, 
227 U. S. 559, 33 SCt 308, 57 L. ed. 642 
(aff 177 Fed. 958]; Pittsburg, etc., R. 
Co. v. Hood, 94 Fed. 618, 36 CCA 423; 
Pacific R. Co. v. Leavenworth, 18 F. 
Cas. No. 10,649, 1 Dill.’ 393; Byrne Vv. 
Chicago Gen. R. Co., 169 Ill. 75, 48 
NE 703; Tudor v. Chicago, etci, Rapid 
Transit R. Co., 154 Ill. 129, 39 NE i 56; 
Chicago, ete.. R. Co. v. Quincy, 136 
Tll. 489, 27 NE 232 [rev 32 Ill. A. 377]; 
Chicago; etc., R. Co. v. Peo., 79 Ill. A: 
529 [aff 179 Ill. 441, 53 NE 986]; Jer- 
sey City v. Hudson. ete., R. Co., 90 N. 
Fant 649. LOA. 266; Troy v. Troy, 
etc.auhkt. Co.; 49 N. Y. 657; Matter of 
Appleby, 26 Hun (N. Y.) 427. 

52. Joy v. St. Louis, 138 'U. S. 1, 11 
SCt 243, 34 L. ed. 843; Chicago, etc., 
R..Co; v. Chicago, 183 Il, 341,, 55.N5 
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right of way through the municipality by application 


municipality, in 


53. See supra §§ 248-250. 
Power to consent to, or grant, use 
of street by railroad see Municipal 
Corporations § 3787. 

54. U. S.—Pittsburg, ete., R. Co. v. 
Hood, 94 Fed. 618, 36 CCA 423; 


| 648. 


New 
York, .ete.; R..Co; v..New. York, 18 F. 
Cas. No. 10,199, 4 Blatchf. 193; Pa- 


cifie R. Co. v. Leavenworth, 18 F, Cas. 
No. 10,649, 1 Dill. 393. 

Tl. — Chicago Vv. Pittsburg, etc., of. 
=e 247 Ill. 319, 93 NE 807, 139 AmSR 


Iowa. an Neil v. Lamb, 53 Iowa 725, 
6 NW 59. 

La.—State v. New Orleans, etc., R. 
Co., 42 La. Ann. 11, 7S 84. 

Md.—Northern Cent. R. Co. v. Balti- 
more, 21 Md. 93. 

Mo.—Union Depot R. Co. v. South- 
ern R. Co., 105 Mo. 562, 16 SW 920; 
Springfield R. Co. v. Springfield, 85 
Mo. 674. 

N. Y.—Hudson River Tel. Co. v. 
Watervliet Turnp., etc., Co., 135 N. Y. 
393, 32 NE 148, 31 AmSR 838, 17 LRA 
674; Delaware, etc., R. Co. v. Oswego, 
92 App. Div. 551, 86 NYS 1027; New 
pore: etc., R. Co. v. New York, 1 Hilt. 
R. I.—Providence v. Union R. Co., 12 
Re eke 47 Be 

W. Va.—Moundsville v. Ohio River 
Ae 37 W. Va. 92,16 SH 514, 20 LRA 

[a] Prohibiting locomotives.— 
Power reserved in a municipal ordi- 
nance designating the streets on 
which railroad tracks could be locat- 
ed, to alter regulations and regulate 
the running of locomotives, author- 
izes the city to prohibit the use of 
steam locomotives. Southern Pac. Co. 
v. Portland, 227 U.S. 559, 33 SCt 308, 
57 L. ed. 642 [aff 177 Fed. 958]. 

[b] Constructing viaduct.—Where 
a city vacates streets for the purpose 
of granting the land toa railroad com- 
pany for depot purposes, in consider- 
ation of the company putting in a 
viaduct at a certain street crossing 
and a subway at another, and a sec- 
tion of the ordinance of vacation de- 
clares that the railroad is granted the 
right to maintain the viaduct, a con- 
tention that the ordinance does not 
obligate the railroad company to any- 
thing is without merit, since, what- 
ever construction may be put on the 
section, it must be held to relate only 
to the viaduct. and the city may at 
any time require the building of the 
same. Spitzer v. Runyan, 113 Iowa 
619, 85 NW 782. 

As to plan or mode of construction 
see infra §§ 312-315. 

55. Indianola v. Gulf, etc., R. Co., 
56 Tex. 594. 

fa] Extension beyond city limits. 
—Since a railroad company has im- 
plied power to contract for its right 
of way, as one of the incidents neces- 
sary to carry out the purposes of /the 
charter, an agreement by it with a 
municipality, whereby the railroad 
company, in consideration of being 


to a state officer.°° 
an unreasonable, unusual, 
tion;°® and where the right of occupying a street 
is granted or authorized directly by the state, re- 
quiring the municipality to consent thereto, the mu- 
nicipality has authority, in granting such consent, 
to annex thereto such terms and conditions only as 
require the performance by the railroad company of 
those things which are within the power of the mu- 
nicipal corporation to regulate and enforce against 
a corporation or individual occupying such streets,°* 
and which are not inconsistent with the grant from 
the state;°* and it has no authority to attach a con- 
dition subsequent, a failure to comply with which 
will defeat the right granted by the state.°® 


But it has no authority to impose 
or burdensome condi- 


granted a right of way through the 
municipal streets, agrees to extend its 
road a certain distance beyond the 
municipality, is not ultra vires, al- 
though at the time the railroad com- 
pany could procure the right of way 
through the municipality by applica- 
tion to the state engineer, who is, on 
receiving such application, required 
by statute to designate a route 
through the town. Indianola y. Gulf, 
ete., R. Co., 56 Tex. 594 

56. Kentucky, etc., Bridge Co. v. 
Krieger, 93 Ky. 243, 19 SW _ 738,. 14 
Kyl 151; Philadelnhia v. Philadel- 
phia, ete., RCo. 7 Paw Co.-o 90. 

[a] Stipulation as to number of 
freight trains that may pass over the 
road is not reasonable, and cannot 
be imposed in advance as a condi- 
tion precedent to the use of the street, 
where such use is authorized by the 
legislature. Kentucky, ete., Bridge 
Co. v. Krieger, 93 Ky. 243, 19 SW 
738, 14 KyL 151. 

57. T. B. Townsend Brick, etc., Co. 
v. Central Trust, Co. 187 Fed. 63, 
109 CCA 381; Galveston, ete., R. Co. 
Ve Galveston, 91 Tex. 17, 89 SW 920, 
36 LRA 44, 90 Tex. 398, 39 SW 96 
[rev (Civ. A.) 37 SW 27]. See-Coun- 
cil Bluffs v. Kansas City, ete., R. Co., 
45 Iowa 338, 24 AmR 773 (holding 
that, where a railroad company has 
the right to occupy the streets of a 
city with its track, without the con- 
sent of the municipal authorities, the 
city cannot impose conditions upon 
the railroad company by an ordinance 
granting the right of way, which shall 
be binding upon the company upon 
its use of the street and create an 
obligation for the performance of 
the conditions). 

[a] Prescribing rate of fare on 
belt line as ultra vires.—T. B. Town- 
send Brick, etc., Co. v. Central Trust 
Co., 187 Fed. 63, LOO ICCA 38a. 

[b] Ultra vires as defense.— 
Where, under the state statute, a rail- 
road company is authorized to oc- 
cupy and use the streets of a city 
independently of municipal consent, 
and where the city in granting its 
consent has sought to affix a condition 
in the interest of its own inhabitants 
and all other patrons of the railroad 
company, which is beyond the scope 
of its authority, in an action brought 
by an individual claiming the benefit 
of this provision the railroad com- 
pany is not estopped from relying on 
the ultra vires character of the pro- 
visions as a defense. T. B. Townsend 
Brick) etc:, (Co. vy. Central “Drust. or, 
187 Fed. 63, 109 CCA 381. 

58. Southern Pac. Co. v. Portland, 
227 U. S. 559, 33, S@t 308, 57 EL. ed. 
642 [aff 177 Fed. 958]. 

59. Galveston, ete. R. Co. v. Gal- 
veston, 91 Tex. 17, 39 SW 920, 36 LRA 
44, 90 Tex. 398, 39 SW 96 [rev (Civ. 
A.) 37 SW 271; Galveston, etc., R. 
Co. v. Galveston, (Tex. Civ. A.) 155 
SW 273. 


a ————————————————————— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 255-256 


eae 
8 256-257] te 


Particular covenants or conditions. In accord- 
ance with these rules the following covenants or con- 
ditions have been held reasonable and valid: in case 
of occupancy of streets, that the company will pay 
a certain compensation for the use of the streets,°° 


keep and preserve the street in good condition,®? fix 


its terminus at a certain place,®? construct its road 
to a certain terminus,®*® construct a station at a 
certain point,®* locate its offices, machine shops, and 
roundhouses within the city limits,°® will not carry 
freight through the streets without permission of 
the municipal authorities,** or will not use its road 
as a street railroad in competition with other com- 
panies operating street railroads in the city.**? So 
also, reasonable stipulations may be made as to the 
location of the track,°® the manner of constructing 
the road,°® and the time within which it must. be con- 
structed.7° 

Benefit of abutting owner.7!_ The conditions im- 
posed by the city upon its grant to a railroad com- 
pany may be such as are for the benefit of the abut- 
ting property holders‘? or for the public,’* or for 
both;7* and under some statutes giving a railroad 


60. Jersey City v. Hudson, etce., R. 62. 
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company the right to occupy a street,’° if the rail- 
road is constructed on the side of the street owned 
by an abutting owner, its occupancy is subject to the 
condition that he be compensated for damages to his 
property,’® but if it is constructed on the opposite 
side of the street or on land not owned by him, he is 
entitled to compensation for any consequential dam- 
ages sustained through impairment of his rights ap- 
purtenant to his property.“*7 But on the other hand 
it has been held that a city cannot impose as a con- 
dition, for the benefit of property owners alone, that 
the company will pay the damages sustained by pri- 
vate owners of property from the use of the street.’® 

[§ 257] b. Effect of Breach of Condition; Waiv- 
er.“° A condition to a railroad’s occupation of a 
street may be waived by the municipality.*® But, 
in the absence of such waiver, if the condition is 
broken, the railroad company is without authority 
to occupy or use the streets;*+ and the ordinance 
eranting authority may be repealed,®? and the city 
may reénter and take possession of the street and 
remove the track,°? or may sue for damages** or 
specifie performance.*® Upon breach of a condi- 


Co., 182 Ky. 322, 116 SW 733. 


Go., 90 N:J, L. 649, 101A 266; -Provi- | Co., 171 U.S. 312, 18 SCt 875, 43 L. 73. Stein v. Chesapeake, etc. R. 

dence v. Union R. Co., 12 R. I. 478. ed. 178. Conlsupra. ° 
[a] Railroad’s continued exercise 68. Indianola v. Indianola R. Co., 74. Stein v. Chesapeake, etc., R. 

of land privileges under an ordinance 2 Tex. Unrep. Cas. 337. Co., supra. 

aecepted by it evinces its election to [a] Bond given by railroad com- [a] Thus an ordinance granting 


pay stipulated compensation, and 
ereates a legal liability to pay. Jer- 
sey City v. Hudson, etc., R. Co., 90 N. 
J. Li. 649, 101 A 266. 

[b] Compensation based on fares. 
—In an ordinance providing for a 
eity’s compensation for the use of 
land privileges by a railroad, in con- 
nection with its three routes, depend- 
ing upon the amount of fare for each 
single passenger service, the word 
“each” means any route, and not all 
three routes. Jersey City v. Hudson, 


ete... Ra Co, 90) Neo Je) Ta. 649, LOT AL 
266. 
[e] Option.—Where the ordinance 


does not in terms constitute a con- 
tract with the railroad for the use 
of land privileges, but provides an 
option, the railroad cannot use the 
privileges and refuse to pay stipulat- 
ed compensation. Jersey City v. Hud- 
son, /ete., R. Co., 90 N. J. L. 649, 101 
A 266. 

61. New Bern v. Atlantic, etce., R. 
@o., 159 N. C. 542, 75°SE 807. 

fa] Extent of duty.—Where the 
express consideration for a franchise 
given by a city to a railroad company 
for the latter to have a right of way 
for its railroad through a street is 
that the railroad shall keep and pre- 
serve the street in good order for the 
use of the citizens of the town, the 
railroad, by operating under its fran- 
chise, impliedly promises to perform 
the same obligations in respect of 
keening up this street as the munic- 
ipality “should owe to its citizens, con- 
templating the growth of the city and 
such improvements as wou'd be suit- 
able and proper in the future. New 
Bern v. Atlantic, ete., R. Co., 159 N. 
Cy 5425 15. SE 807. 

[b] Paving street.—Although at 
the time the contract is made the 
street is a dirt street, if, owing to 
the increased size of the city and 
travel over the street, it is necessary 
that the street shall be paved with 
permanent material to insure the pub- 


- lic a reasonable use of it, the respon- 


sibility of the railroad company un- 
der its contract to keep and preserve 
the street in good order for the use 
of the citizens extends beyond that of 
keeping the dirt street in proper con- 
dition, and it is its duty to pave the 
street. New Bern v. Atlantic, etc., R. 
Co., 159 N.C. 542, 75 SE 807. ; 
Restoring and maintaining street or 
highway generally see infra § 314. 


pany to city, conditioned for the con- 
struction of a road to a certain ter- 
minus in consideration of a grant by 
the city of the right to use certain 
streets, is not ultra vires as to the 
railroad company, and may be enforc- 
ed against it. Indianola v. Indianola 


R. Co., 2 Tex. Unrep. Cas. 337. 

64. Bickford v. Chatham, 16 Can. 
SG 230. 

65. 5Kansas City,” etc,, | R.1-CowN- 
Sweetwater, 104 Tex. 329, 137 SW 
VI17.. [rev 625 Mex. Civ. ‘Ay 242.134: 
SW 251]. 

{a] Ratification. of unauthorized 


contract.—Where' a city ordinance 
granting the city’s consent to the 
use of certain streets of the city by 
a railroad company does not express 
the consideration that the company 
shall locate its offices and shops at 
that place, the railroad’s use of the 
streets under the ordinance is not 
a ratification of an alleged contract, 
made with the city by the railroad 
company’s vice president, but with- 
out authority, that the railroad com- 
pany will maintain its offices, shops, 
etc., within the city in consideration 
of the passage of the ordinance au- 
thorizing the use of the _ streets. 
Kansas City, etc., R. Co. v. Sweet- 


water, 104 Tex. 329, 137 ‘SW. 1117 
[rev 62 Tex, Civ. A. 242, 131 SW, 
251]. 

66. Powell v. Macon, etc., R. Co., 92 


Ga. 209, 17 SH 1027. 

67. Buswell v. Southern Pac. Co., 
114 Cal. 445, 46 P 291. 

68. Cain, sv.’, Chicazo,ete.,. R.-Co., 
54 Iowa 255, 3 NW 736, 6 NW 268. 

69. Owensboro v. Owensboro, etc., 
R. Co., 40 SW 916, 19 KyL 449; Ken- 
tucky, etc., Bridge Co. v. Krieger, 93 
Keyn ZA3y LOL SW oo, Le Keyl Toles 
Albany v. Watervliet Turnp., etc., 
Co., 108 Ni uy. 14; 15 NE) 370. 

70. La Grange v. Indiana Harbor 
Belt R..Co., 204 Ill. A. 457; Seattle v. 


Columbia; ete:, .R. Co.,°6 “Wash., 379, 
33 P 1048. 
[a] Beasonable time.—Nineteen 


years is not a reasonable time with- 
in which to construct tracks under 
an ordinance permitting the construc- 
tion of tracks within a reasonable 
time after the passage of the ordi- 


nance. La Grange v. Indiana Harbor 
Belt R. Co., 204 Ill. A. 457. 
71. Compensation under condem- 


nation see Hminent Domain § 170. 
72. Stein v. Chesapeake, etc. R. 


the right to a railroad to lay its track 
on a street, which provides for the 
grading and planking of the street 
and for the keeping of the crossings 
in thorough repair by the company, 
is for the benefit both of the public 
and the abutting property holders. 
Stein v. Chesapeake, etc., R. Co., 132 
Ky. 322, 116 SW 733. 

75. See supra §§ 244, 245. 

76. Peters v. Chicago, etc., R: Co., 
165 Wis. 529, 162 NW 916. 


in Peters v. Chicago, etc., R. Co., 
supra. 
[a] Repudiation of contract for 


compensation.—Prosecution of an ac- 
tion, in effect for the removal of a 
railroad track from a city street, re- 
pudiates an express contract for com- 
pensation for the taking of such 
street. Peters v. Chicago, ete. R. 
Co., 165 Wis. 529, 162 NW 916. 

{[b] In Canada, under Rev. St. 
(1906) ¢ 87 § 47, the board of rail- 
way commissioners may impose the 
condition that the company shall pay 
damages which might be suffered by 
the proprietors of ands abutting on 
the highways of the municipality 
used by the railroad company. Grand 
Trunk Pac. “R. Co. v. Fort William, 
43 Can. S. C. 412. 

78. New Haven v. New Haven, etc., 
Pee 62 Conn. 252, 25 A 316, 18 LRA 

79. Remedies by or against com- 
pany generally see infra §§ 267-271. 

80. Coeur d’Alene v. Spokane, ete., 
R. Co., 31 Ida. 160, 169 P 930. 

[a] Thus, where a city, by ordi- 
nance, offers a franchise to a railroad 
company to use streets on an express 
condition that it be accepted in a cer- 
tain manner, it may waive such man- 
ner of acceptance and recognize an- 
other. Cceur d’Alene v. Spokane, etc., 
R. Co., 31 Ida. 160, 169 P 930. 

81. Edwards v. Pittsburg Junc- 
tion R. Co., 215 Pa. 597, 64 A 798. 

82. New Orleans v. Texas, etc., R. 
Co.) AGL. So BL2 tA 8 SCtu875s 438s, 
ed. 178. . 

83. Pacific R. Co. v. Leavenworth, 
18 F. Cas. No. 10,649, 1 Dill. 393. 

84. See infra § 267. 

85. Louisville Southern R. Co. v. 
Harrodsburg, \32 SW 604, 17 KyL 
780; Louisville, et¢., R. Co. v. Mis- 
sissippi, ete, R. Co., 92 Tenn. 681, 
22 SW 920. 

Specific perSormance generalla see 
Specific Performance [36 Cyc 528]. 
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tion to make certain improvements, the municipality 
may have the improvements made at the cost of the 
railroad company.®® 

[§ 258] 9. Conflicting or Exclusive Grants and 
Priority of Rights..7 As between two railroad com- 
panies, having the right to extend their tracks in and 
through a certain street, the company which first 
actually takes possession of the street, by locating 
and constructing its tracks thereon, acquires the 
better right to the use of the street, to the exclusion 
of the right of the other company to interfere in any 
way with the construction and operation of its 
tracks.88 But, in the absence of statutory authority, 
the occupancy by one company does not prevent an 
occupaney by another company under a subsequent 
grant where it does not interfere with or obstruet the 
first railroad in its right of passage under its prior 
grant and location,®® as by a street railroad,®® or 
where the subsequent right of way is granted over 
the opposite side of the street.°+ A grant to a rail- 
road company to use certain streets does not give it 
the right, to interfere with the tracks of a street 
railway company unless the necessity therefor is so 
absolute that without it the grant itself would be 
defeated;°* and the necessity must also be a ne- 
cessity that arises from the very nature of things 
over which the railroad company has no control, and 
not a necessity created by the company itself for its 
own, convenience or for the sake of economy;°? nor 
does such a grant impliedly give other companies the 
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right to use the street by using the tracks of the li- 
censed company.®* Although the proper county au- 
thorities may grant a railroad company the right to 
cross and use the roadbed of another railroad com- 
pany along a public highway,®® it cannot do so with- 
out compensation to the original company;°° nor 
can it grant such right without the consent of the 
first company, where such company’s roadbed is not 
on an established and .opened public road.°” 

Across canal. A constitutional provision that the 
legislature “shall not sell, lease or otherwise dis- 
pose” of canals does not forbid the granting to a rail- 
road of the right to cross the canal where the use of 
the canal is not interfered with.?® 

Use of tunnel. Under a statute providing for a 
transportation tunnel, and expressly declaring that 
there shall be no monopoly in its use, a lease of the 


railroad rights in such tunnel is invalid in so far as 


it gives the lessee an exclusive use for railroad pur- 
poses.°? 

[§ 259] 10. Duration of Right.t The duration of 
aright to use a street or highway for railroad pur- 
poses is controlled by the terms of the act or ordi- 
nance granting the right or privilege, as construed 
by the usual rules of construction,? and as so con- 
strued, where the grant is of mere permission to 
lay tracks in a street, it does not constitute a con- 
tract or franchise in perpetuity,’ but confers mere- 
ly a temporary revocable license,* particularly where 
the granting authorities have no power to make such 


86. Illinois Cent. R. Co. v. Meach- 
am Contracting Co., 180 Ky. 430, 202 
SwW.'859. 

[a] . Thus for breach of a condition 
in an ordinance for a railroad en- 
tering a city, that it shall make and 
maintain suitable means for drain- 
ing under its track, the city, on the 
eompany’s denying its duty and re- 
fusing to act, may contract for the 
work, and charge the company 
with the cost. Illinois Cent. R. Co. 
v. Meacham Contracting Co., 180 Ky. 
430, 202 SW 859. 

87. Cross references: 

Conflicting grants or licenses by mu- 
nicipal corporations generally ‘see 
Municipal Corporations § 3801. 

Interference with use by public see 
infra § 264. 

Power to grant exclusive privileges 
Be Municipal Corporations §§ 3779-— 
8781. 

Rights in, and use of, road or land of 
another railroad generally see infra 
§§ 272-277. 

88. Waterbury. v. Dry Dock, etce., 
R. Co., 54 Barb. (N. Y.) 388, 32 How 
Pr 193 [rev 30 HowPr 39]. 

89. Savannah, etc., R. Co. v. Coast- 
Line R. Co., 49 Ga. 202; Philadelphia, 
ete., R. Co. v. Berks County R. Co., 
2 Woodw. (Pa.) 361; Montreal Park, 
etc., R. Co. v. Chateauguay, etc., R. 
Co., 35 Can. S: C. 48. 

[a] Occupancy of street ky single 
track of a railroad company, con- 
tinued for many years, under a grant 
of the right to occupy so much “as 
may be necessary” for its road, with 
no facts pointing to the necessity 
for more than one track at the time 
it made the appropriation, exhausts 
the power conferred by the grant; 
and hence another railroad company, 
under a subsequent grant from the 
city, has the right also to occupy the 
street with its track, where it does not 
interfere with or obstruct the first 
railroad in its right of passage un- 
der its prior grant and _ location. 
Pennsylvania, etc., R. Co. v. Phila- 
delphia, etc., R. Co., ‘157 Pa. 42, 27 
A 683. 

[b Existence of several sidings 


and turnouts which the latter road 
must cross, and the inevitable incon- 
veniences arising therefrom, forms no 
obstacle to the grant or exercise of 
the franchise to or by such company. 
Philadelphia, etc., R. Co. v. Berks 
County R. Co., 2 Woodw. (Pa.) 361. 

90. Atchison, etc., R.’Co. v. Gen- 
eral Electric R. Co., 112 Fed. 689, 50 
CCA 424. 

[a] Statement of rule.—(1) Au- 
thority given a steam railroad by a 
city to cross a street with its tracks 
confers no exclusive rights in such 
street; but the right granted is sub- 
ordinate to the use of the street for 
ordinary street purposes, which in- 
clude the operating of a street rail- 
road thereon; and the railroad com- | 
pany is not entitled to damages bhbe- 
cause of the construction of a street 
railway along such street, on the 
ground of delay to its trains, and in- 
creased danger at the crossing, nor 
ean it maintain a Suit in equity for an 
injunction against such use. Atchi- 
son, ete. R. Co. v. General Electric 
R. ‘Co,7 12> Med. "6895..50) (CCA 14274: 
(2) And the railroad company has no 
standing in equity to attack the va- 
lidity of an ordinance granting a fran- 
chise for a Street railroad along such 
street, either on the ground of fraud 
or for want of power in the city coun- 
cil to pass it. Atchison, ete., R. Co. 
v. General Electric R. Co., supra. 

Rights of street railroad in streets 
generally see Street Railroads [36 
Cye 1375 et seq]. 

91. Merchants’ Union Barb Wire 
Co. v. Chicago,,.ete:., KR.) Ca,,.70° Towa: 
105, 28 NW 494, 29 NW 822. 


92. Pennsylvania R. Co.’s App., 93 
lekeig Uy 

93. Pennsylvania R. Co.’s App., 
supra 


94, Muskegon, etc., R. Co. v. Mus- 
esee Heights, 194 Mich. 643, 162 NW 
9 


95. Cincinnati St. R. Co. v. Chat- 
tanooga Electric St. R. Co., 44 Fed. 
470. 

96. Cincinnati St. R. Co. v. Chat- 
tanooga Electric St. R. Co., supra. 

97... Cincinnath St) ik Come Chat- 


tanooga Electric St. R. Co., supra 
(holding also that the laying of the 
second road may be enjoined at the 
suit of the first company). 

98. Pryor v. Buffalo, 60 Misc. 447, 
112 NYS 487. 

Grant of license or privilege to 
cross canal generally see Canals § 48. 

99. - Denver, etc., R. Co. v.. Moffat 
Tunnel-Impr. Dist., 35 F. (2d) 365 
(under Moffat Tunnel Act [Colo. L. 
(1922, Extra. Sess.) § 9]). : 

1. Duration of grant of use of 
streets generally see Municipal Cor- 
porations §§ 3773-3776. 

Revocation or forfeiture of grant of 
rights in highways or public places 
see infra § 288. 

2. Seaboard Air Line R. Co. v. Ra- 
leigh, 219 Fed. 573 fiaff'242 U. S..15, 
37 SCE 8, Givi. eas 120]. 

Construction of statute or ordinance 
granting right generally see supra § 
oa. 

3. Conway v. Atlantic Coast Line 
R, Co., 20 EY. @d) 250; Seaboard Air 
Line R. Co. v. Raleigh, 219 Fed. 573 
ee 242 U. S. 15, 37 SCt 8, 61 L. ed. 

4 Seaboard Air Line R. Co. v. 
Raleigh, supra; Red Bluff v. South- 
ern ‘Paci, Cor. 447 Cal vAs (GGuewel Sinem 


152. 

{a] TIllustration.—A resolution 
granting permission to close and use 
a street for railroad purposes on con- 
dition that the title shall remain in 
the public, and that no permanent 
rights therein are granted, does not 
cause the street to cease as a high- 
way, and does not give any right to 
obstruct the street any longer than 
the city sees fit to permit it. Red 
Bluff v. Southern Pac. Co., 44 Cal. A. 
667, 18,7 Ls2. 

{[b] Occupancy of sidewalk.—A 
resolution of the board of aldermen, 
granting to a railroad company “per- 
mission” to occupy a sidewalk with 
a track, confers merely a temporary 
revocable license and not,a perpetual 
and exclusive right to use the side- 
walk. Seaboard Air Line R. Co. v. 
Raleigh, 219 Fed. 573 [aff 242 U. S. 
LS oles Ctes,.oloda ned, nda. 
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a grant in perpetuity. Where the grant of a right 
to a railroad company to lay its tracks in publie 
streets or highways is expressly limited ‘to a definite 
time, such right terminates at the expiration of such 
time® unless it again obtains the consent of the prop- 
er authorities;’7 and the mere fact that additional 
rights or enlarged powers are subsequently granted 
to the railroad company does not operate to extend 
the time specified, as in the absence of a clear inten- 
tion in the later grant to supersede the prescribed 
time limit, the additional rights granted are pre- 
sumed to be for the original time specified. But 
where the right to occupy city streets, as granted by 
the state legislature, is indefinite as to its duration, 
it contemplates that the franchise should be enjoyed 
by the grantee.and its successor or suceessors,? and 
although the grantee company’s corporate existence 
is limited to a specified period, if, by an act of the 
legislature, it is consolidated with another company 
which has a longer period of corporate existence, the 
franchise to use the city streets is not limited to the 
period of existence of the original grantee, but con- 
tinues during the corporate existence of the new 
company.?? 

As limited by petition. Where the right to use 
a street for railroad purposes is granted under a 
petition of abutting property owners as required 
by statute;1! the municipal authorities in granting 
the right are bound by a limitation imposed by the 
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terms of the petition as to the length of time the 
street is to be so used;!* and the railroad company 
cannot claim that the abutting property owners are 
estopped from asserting such limitation by reason of 
the fact that it has expended large sums of money,** 
or procured leases of additional property.1+ In the 
absence of an express power in the charter of a city 
to grant a permanent easement in a street, a license 
eranted to a railroad company to lay tracks and 
operate trains in a street cannot be construed as a 
grant of a permanent easement.+° 

[§ 260] 11. Nature and Extent of Right or Use® 
—a. In General. The construction and operation of 
a railroad.upon a street or highway, under and with- 
in the terms of a legislative or municipal grant or 
authority, is a lawful use of the street or highway,** 
and, where abutting property is not depreciated or 
access thereto unreasonably interfered with, is not 
objectionable as granting a monopoly of the street.1® 
The nature and extent of the right, in a particular 
case, is measured by the terms of the grant or per- 
mission, as construed by the usual rules of con- 
struction,?° together with such statutes or ordinanc- 
es as define and regulate such use,?+ and together 
with the circumstances existing at the time of the 
grant.?* Such right or use cannot be extended by 
construction beyond the reasonable meaning of the 
terms in which the grant is expressed;?* and hence 
a railroad company has no right of way in streets or 


5. Conway v. Atlantic Coast Line 
mR: Col, 20 Fs (2d) 250: 

6. Augusta, etc., R. Co. v. Augusta, 
100 Ga. 701, 28 SE 126; Chicago Ter- 
minal Transfer R. Co. v. Chicago, 203 
Tll. 576, 68 NE 993 Chicago, etc, R. 
Co. v. Quincy, 136 Ill. 563, 27 NE 192, 
29 AmSR 334. 

[a] Perpetual easement in a street 
is not acquired by a railway company, 
with general railroad powers, laying 
tracks in a street under municipal au- 
thority granting it the right to oper- 
ate a suburban passenger railway, but 
expressly limiting the privileges for 
a designated period. Chicago Ter- 
minal Transfer R. Co. v. Chicago, 203 
Tl. 576, 68 NE 99. 

103 Augusta, etc., R. Co. v. Augusta, 
100 Ga. 701, 28 SE'126. 

8. Chicago Terminal Transfer R. 
ae y. Chicago, 203 Ill. 576, 68 NE 

; 9. New York Cent., etc., R. Co 
New York, 202 N. Y. 212, 95 NH 633, 

10. New York Cent., ete., RCo; v. 
New York, supra. 

ch See supra § 254. 

12. Chester v. Wabash, etc., R. Co., 
182 Ill. 382, 55 NE 524. 

13. Chester v. Wabash, etc., R. Co., 


supra. 

14. Chester v. Wabash, etc., R. Co., 
supra. 

15. State v. Atlantic, etc., R. Co., 


141 N. C. 736, 53 SE 290. 

16. Mode and extent of use see 
infra § 265. 

17. Grand Trunk Western R. Co. v. 
South Bend, 227 U. S. 544, 33 SCt 303, 
57 -..ea. 633, 44 LRANS 405 [rev 174 
Ind. 208, 89 NE 885, 91 NE 809, 36 
LRANS 850]; Seibel-Suessdorf Cop- 
per, etc., Mfg. Co. v. Manufacturers’ 
RreCO;, 230 Mo 59, 130 SW 288;- Cona- 
beer v. New York Cent.,, etc. 1.Co:, 
156 N. Y. 474, 51 NE 402. 

18. Seibel-Suessdorf Copper, etc., 
Mfg. Co. v. Manufacturers’ R. Co., 
230 Mo. 59, 130 SW 288. 

fa] Illustration.—Where a street 
for a distance of two thousand two 
hundred seventy five feet is thirty- 
eight feet six inches wide between 
building lines, with sidewalks six feet 
six inches on each side, leaving a 
roadway between the curbs of twenty- 
five feet six inches, and through the 
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balance of the distance it is proposed 
to construct thereon a commercial 
railroad, the street is sixty feet wide, 
and the construction of such railroad 
will not prevent traffic on the street 
nor deprive adjoining property owners 
of the use of their property; an or- 
dinance authorizing the railroad com- 
pany to construct a single track rail- 
road on the street, with proper turn- 
out switches, ete., is not objectionable 
as granting to the railroad a monop- 
oly of the street. Seibel-Suessdorf 
Copper, etc., Mfg. Co. v. Manufactur- 
ers’ R. Co., 230 Mo. 59, 130 SW 288. 

Monopolies Bidet titer & see Monop- 
olies 41 C. J. 

19,5) Ida: One n oun Paces Cou vy. 
Hirzel, 29 Ida. 438, 161 P 854. 


Towa.—Heath v. Des Moines, etc., 
R. Co., 61 Iowa 11, 15 NW 573. 
Ky.—Kilcoyn v. Chicago, etc., R. 


Co., 141 Ky. 237, 1382 SW 438. 

Mo.—Lueders v. St. Louis, etc., R. 
Co., 253 Mo. 97, 161 SW 1159; Knapp 
v. St. Louis Transfer R. Co., 126 Mo. 
26, 28 SW 627. 

N. J.—Camden v. West Jersey, etc., 
Re Coy SSN. J. Haws 46)" 128) AL 509. 

N. Y.—Stephens v. New York, etc., 
Eee COMO INGEN ean asm Oa UN EG Ian Oe 

[a] Tllustrations.—(1) An ordi- 
nance granting a railroad company 
permission to construct a track on H 
Street does not limit the construction 
of the track to the “street,” as dis- 
tinguished from the’ “sidewalk.” 
Knapp, ete., Co. v. St. Louis Transfer 
Ri Coy e126. Mo. 26328) S Warez (G2): 
Where a city ordinance grants a rail- 
road company the right to construct 
its road “fon, over, and along” certain 
alleys, and “along” the alley in ques- 
tion, ‘‘along”’ is Synonymous with “on 
and “over,’ and does not mean “by 
the side of.” Heath v. Des Moines, 
ete., R. Co., 61 Iowa 11, 15 NW 573. 

{b] Riparian rights.—Under the 
provisions of an ordinance granting 
to a railroad company, its successors 
and assigns, the use of a designated 
street, the railroad company has an 
irrevocable easement in the street so 
long as it or its assigns occupies the 
same for railroad purposes, and as the 
owner of such easement is entitled 
to riparian rights from a point at the 
intersection of the street with another 


street to the end of a block. North- 
ern Pac. R. Co. v. Hirzel, 29 Ida. 438, 
161 P 854. 

20. See Contracts §§ 481-520; 
Deeds §§ 197-232. 


Construction of statute or ordinance ~ 


ioueen right generally see supra § 


21. Lueders v. St. Louis, ete, R. 
Co., 253 Mo. 97, 161 SW 1159. 

Regulation of use in general see 
supra § 253. 

22. Stephens v. New York, ete., R. 
Cos) LGoUNE, Yer d2,.cOeuN pete 

[a] Thus, where a property owner, 
in consideration of the location of a 
line of railroad in a stréet adjoining 
his premises, consents to its construc- 
tion and operation and agrees to 
execute a release, limiting his consent 
to the purpose of right of way in the 
street only and by a condition that the 
railroad company shall make no un- 
necessary obstruction in the street 
and shall make access to his lot as 
easy and convenient as possible, and 
at the time of the execution of the 
consent the railroad company has, un- 
der authority of the municipal author- 
ities to operate its tracks, constructed 
a Single line of track in the center of 
the street, leaving a space on each 
side for street uses, and the maps filed 
by it delineate a single red line in the 
center of the street as indicating the 
route; the easement conferred by the 
property owner’s consent is not de- 
fined by the powers conferred by the 
general railroad act, so as to entitle 
the railroad company under the con- 
sent to take all such land as it may re- 
quire for corporate purposes, and the 
extent of the right conferred to make 
use of the street for railroad purposes 
is to be determined from a considera- 
tion of the surrounding circumstances 
at the time when the instrument was 
executed. Stephens v. New _ York, 
ObG. 5, et COs Ab IN Ya a Oo eaNG En eo 

23. U. S.—Delaware, etc., R. Co. v. 
Syracuse, 165 Fed. 631, 92 CCA 41 
[mod 157 Fed. 700]. 

Ind.—Chicago, etc., R. Co. v. Hisert,,. 
127 Ind. 156, 26 NE 759. 

Ky. —Long v. Louisville, ete., R. 

Co., 89 ee 544, 13 SW 8, 14 ‘SW 78, all 
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La. Doi nesandete v. Morgan’s Loui- 
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highways or other public places outside the terms of 
the grant by virtue of which it enters.?# 
grant is in general terms, the company may lawfully 
occupy the street or highway to the extent of a rea- 
sonable necessity ;7° but any part of the street which 
the company is authorized to take but has not occu- 
pied remains a part of the public highway until the 
company actually occupies it for the uses intended.?° 
The conveyance of a right of way to operate a street 
railroad on certain streets is not sufficient to author- 
ize the construction and operation of a steam rail- 


road on such streets.?* 


On platted land. Where a railroad is located and 
constructed on platted land, its rights are superior 
to those of the municipality at points where the 
streets or highways were not dedicated or actually 
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If the 


at the time the location plan was filed;?* and the 
subsequent opening of the street is subject to the 
right of the railroad to continue to use the street 
for such purpose.?® 
by the municipal ‘authorities for the purpose of 
widening the street does not confer greater pow- 
ers on the railroad company in the street as orig- 
inally laid out.®° 

[§ 261] b. Interest or Title Acquired.** 
there are express words to that effect, a grant of 
the right to lay and use tracks in a street is not 


But the acceptance of a plat 


Unless 


a grant of the street in fee or otherwise,*? nor of 


used, constructed, or accepted by the municipality 


Siana, etc, R., etc., Co., 109 La. 50, 
33 S 65. 


N. J.—Story v. Jersey City, etc., R. 
Co., 16 N. J. Eq. 13, 84 AmD 134; 

Tex.—Denison, ete., R. Co. v. St. 
Louis Southwestern R. Co., 96 Tex. 
233, 72 SW 161, 201. 

[a] TIllustration.—Where the grant 
of the right to build a railroad ina 
street provides that the company 
shall grade the street, and that ‘“‘the 
line of the railroad shall be located so 
as not to approach the sidewalk-curb- 
stone nearer than fifteen feet,” the 
words, “line of the railroad,’ do not 
mean the extreme limit, including ties 
and grade, or the center or thread of 
the track, but refer to the rails, they 
being the only part of the road raised 
above the grade of the street. Chi- 
cago, ete., R. Co. v. Eisert, 127 Ind. 
156, 26 NE 759. 

{[b] Distance from curb.—Where 
an ordinance grants a railway com- 
pany the right to lay a track along a 
river front, providing the inner rail 
of the track shall not be nearer the 
curb line of the sidewalk than forty 
feet, and thereafter the state con- 
structs a levee in the street, and 
grants permission to the railway to 
put its tracks on the top of the levee, 
it cannot locate such track, without 
the consent of the city, so as to bring 
its inner rail less than forty feet from 
the curb line. Alexandria v. Morgan’s 
Louisiana, etce., R., etc., Co., 109 La. 
D0, oo 1 OD. 

24. Southern Pac. Co. v. Portland, 
177 Fed. 958 [aff 227 U. S. 559, 33 SCt 
308, 57 L. ed. 642]; Jones v. Hrie, etc., 
R. Co., 169 Pa. 333, 32 A 535, 47 AmMSR 
916. 

25. Cal—Workman v. Southern 
Pac. R. Co., 129 Cal. 586, 62 P 185, 
316s 

Minn.—Waysata v. Great Northern 
R. Co., 67 Minn. 385, 69 NW 1073. 

N. J.—Long Branch v. West End: R. 
Co., 29 N. J. Eq. 566. 

WN. Y.—In re Long Island R. Co., 189 
N. Y. 428, 82 NE 443; Burt v. Lima, 
etc.,.R. Co., 21 NYS 482. 

Pa._-Jones v. Erie, ete., R. Co.,. 169 
Pa. 338, 32 A 535, 47 AmMSR 916. 

[a] Right in such case is limited 
to occupation reasonably demanded 
by transaction of business contem- 
plated; and where, by years of actual 
use in the business, it has been 
demonstrated what extent of occu- 
pancy is sufficient to accomplish the 
purpose of the grant, the extent of 
that use determines the extent of the 
grant. Pennsylvania Schuylkill Val- 
ley R. Co. v. Philadelphia, etc., R. Co., 
157 Pa. 42, 27 A 683. 

[b] Practical necessity.—(1) Un- 
der a law which authorizes a railroad 
company to construct its road along 
and over any public or private way, if 
jt shall ‘‘be necessary,” a practical, 
and not an absolute, necessity is in- 
tended; and the burden of proof 
would be upon the company to show 
this practical necessity, if questioned, 


when originally locating the line. 
Wayzata v. Great Northern R. Co., 
67 Minn. 385, 69 NW 10738. (2) But 
the necessity upon which the com- 
pany acted when first establishing 
the line and when building the road 
is presumed to be continuous, and to 
exist, in proceedings instituted to 
compel a change of the track and its 
appurtenances; and in such proceed- 
ings the burden is on the party de- 
manding a change of the line to show 
not only that the original necessity 
no longer exists, but that there are 
substantial reasons for holding that 
the public interests demand _ the 
change. Wayzata yv. Great Northern 
R. Co., supra. 

[ec] Casual or incidental occupa- 
tion.—A statute permitting a railroad 
company to construct its road ‘‘across, 
along, or upon” any highway, contem- 
plates only a casual or incidental oc- 
cupation and use of the highways, and 
does not authorize a company to build 
its entire railway along a highway be- 
tween two villages. Burt v. Lima, 
ete., R. Co., 21 NYS 482. ! 

[ad] Determination of necessity.— 
Under a statute which authorizes the 
municipal authorities to grant the use 
of any, streets or highways which may 
be absolutely necessary for the rail- 
road company to reach an accessible 
point for a depot in the city or to pass 
through the same along as direct a 
route as possible, the city is not re- 
quired in the first instance to deter- 
mine what use of the street is “ab- 
solutely necessary” for the company; 
but it is sufficient to designate the 
street to be used, and it may properly 
be left to the determination of the 
railroad company what use thereof 
will be necessary for its business, 
which can only be determined as time 
and experience shall demonstrate. 
Workman v. Southern Pac. R. Co., 
129 Cail 586,- 62.7135, 3162 

26. New York, etc., R. Co. v. Jack- 
son, 15 NYSt 167 [aff 120 N. Y. 664 
mem, 24 NE 1104 mem]. 

27. Ettenson v. Wabash R. Co., 248 
Mo. 395, 154 SW 785. 

28. Edmonton v. Calgary, etc., R. 
Co., 58 Can. S. C. 406, 30 DomLR 222, 
22 CanRCas 182. 

29. New York v. New York Cent. 
RCo. Lose App: Dive S17) TIOEN Y Savas 
faff 234. NOY. 113,136 NEY sity}, 

30. Chicago Terminal Transfer R. 
Co. v. Chicago, 203 Ill. 576, 68 NE 99. 

[a] Thus the acceptance by mu- 
nicipal authorities of a plat made for 
the purpose of widening a street does 
not confer greater powers on a rail- 
road than it already possessed over a 
strip marked on the plat as the com- 
pany’s right of way, where such strip 
is wholly in the street as originally 
laid out and there is no vacation of 
any portion of the street by the mu- 
nicipal authorities. Chicago Termi- 
nal Transfer R. Co. v. Chicago, 203 Ill. 
576, 68 NE 99. : 


a permanent easement therein,?* nor does it consti- 
tute a vacation of the street,’+ but is a grant simply 
of the right or easement thus to use the street or 
highway,®® leaving in the grantor the title to the 


31. Title, estate, or interest ac- 
quired by railroad generally see su- 
pra §§ 200-207. 

32. Chicago, ete., R. Co. v. Quincy, 

139 Ill. 355, 28 NE 1069; New York vy. 
New York Cent. R. Co., 234 N. Y. 113, 
136 NE 311; Long Island R. Co. v. 
New York, 199 N. Y. 288, 92 NE 681; 
Toledo, etc., R. Co. v. Hartford, 15 Oh. 
A. 805. 
_ [a] Thus, under a statute author- 
izing a company’to construct a rail- 
road on any of the streets of a city 
within certain limits on obtaining the 
city’s consent, the consent so grant- 
ed by the common council to construct 
the road in a described location does 
not grant the land therein described, 
especially where other officers have 
exclusive authority to make grants 
of land. New York vy. New York Cent. 
R. Co., 234 N. Y. 1138, 136 NE 311. 

[b] Over canal.—Under Railroad 
L. § 8 subd 4, authorizing a domestic 
railroad to cross canals which its 
route may intersect, a railroad can 
have no title in or to the bed of the 
canal but only a franchise consistent 
with Const. art 7 §§ 8, 10, requiring 
the state to own and operate its ca- 
nals. Peo. v. Walsh, 159 App. Div. 
252, 932, 144 NYS 367, 373 [rev on 
other grounds 211 N. Y. 90,105 NE 136 
(rearg den 211 N. Y. 565 mem, i105 NE 
1095 mem)]. 

33. In re Long Island R. Co., 189 
N. Y. 428, 82 NE 443; State v. At- 
lantic, ‘etel, Rie Co. 114d Nie lesombs 
SE 290. 

{a] Perpetual easement.—Where 
an agreement for the improvement 
of a street confirmed by statute, pro-) 
vides that a railroad company shall 
have the exclusive right to a strip 
therein forever, for railroad tracks 
and turnouts and the running of loco- 
motives and cars thereon without in- 
terruption, but does not provide in 
terms what title the railroad company 
shall take in the strip, it only ac- 
quires a perpetual right of way, which 
is all that is necessary to satisfy its 
use under the rule that only such pow- 
ers and privileges are permitted to 
be granted to a railroad company as 
are expressly authorized or are neces- 
sary to accomplish the general pur- 
poses intended- In re Long Island 
R. Co., 189 N. Y..428, 82 NE 443. 

34. Toledo, étc., R. Co. vy. Hart- 
ford, 15 Oh. A. 305; Tonkawa, Milling 
Co. v.. Tonkawa, 15 Okl. 672, 83 P 9415. 

{a] Thus a town ordinance grant- 
ing to a company the'right to use its 
streets and alleys, does not vacate 
such streets or alleys so as to aliow 
the land to revert to the abutting 
landowner. Tonkawa Milling Co. v. 
Tonkawa, 15 Okl. 672, 83 P 915. 

35. U. S.—Knoxville v. Africa, 77 
Fed. 501, 23 CCA 252. 

Ida.—Northern Pac. R. 
zel, 29 Ida. 438, 161 P 854, 
_j1l.—Chicago, etc., R. Co. v. Quincy, 
139 Ill. 355, 28 NE 1069. 


Co. v. Her- 
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§§ 261-262] 


street,*>® and the right of every other use which 
may be enjoyed consistently with the right grant- 
ed;°* and the rights of the public in such street 
will be paramount to those of the railroad company 
for all purposes other than transit.?* Moreover, a 
railroad company, constructing and operating its 
road on the streets of a city under the city’s con- 
sent, cannot acquire title to the streets by adverse 
possession or prescription,®® nor can the city be 
estopped from asserting its ownership .of the 
streets.*° ; 

As special franchise.4t It has been held that, 
where the privilege of occupying the street or high- 
way results solely from permission by the proper 
authorities, and the railroad company has no estate 
or interest in the land itself, such right or privi- 
lege constitutes a special franchise;#? and where 
such a franchise is givent by the state to run from 
a point within a city to a point outside the city 
and to occupy the streets and avenues oft the city 
with the approbation of the city authorities, it con- 
stitutes a franchise not only to use the public streets 
and avenues of the city,*? but also to use private 
property owned by the’ city not devoted to streets 
and avenues;** and the city’s consent, where grant- 
ed, becomes a component part of the franchise and 
inseparable therefrom.*® But on the. other hand 
it has been held that such a right is not a fran- 


348. 
[a] 


Mont.—Chicago, etc., R. Co. v. Po- 
land, 54 Mont. 497, 172 P 541. 
N. Y.—Long Island R. Co. v. New 
York, 199 N. Y. 288, 92 NE 681; Wil- 
liams v. New York Cent. R. Co., 16 
N. Y. 97, 69 AmD 651 [rev 18 Barb. 
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Grant by city ordinance to a 
railroad company, whose charter au- 
thorizes it to build its track “through 
any street or highway,” of the right 
to build a track along a city street, 


[51 Cr: Ja} 595: 
chise,4® but merely a contractual property right, 
subject to the same conditions, restrictions, and 
limitations as any other property owned by other 
persons, *? 

As incorporeal hereditament. A railroad right of 
way easement over. a public street is a mere incor- 
poreal hereditament.*8 

As to adjacent land. A grant of a right of way 
over a street does not include an easement on ad- 
jacent iand of an abutting owner.*® 

[§ 262] c. Designation or Selection of Street or 
Highway. A charter right of way along or upon 
“any street, highway, or turnpike in the state,” ete., 
need not mention and designate the particular street 
in a city or town upon which the road is to be con- 
structed,°° and under it the railroad company may 
lay its tracks upon a street or highway without fur- 
ther permission or authority.°? But, where the or- 
dinanece or other grant specifically names the streets 
that may be used by a railroad company, the com- 
pany has no right to use other streets,®2 except 
where it is necessary to cross them,®* unless the 
intention to grant the use of other streets is ap- 
parent from all the facts and cireumstanees, inelud- 
ing the language of the grant,®°* or unless the mu- 
nicipality consents to such relocation or use.®> ‘And 
even where the company is authorized, by statute, 
to oceupy a street by condemnation or contract with 
the general clause gives no authority 
in respect of the use of the streets, 
additional to those which have been 
Specifically named in the preceding 


part of the ordinance. Chicago, ete., 
R. Co. vv... Chicago; 124 Tl a6 NE 


222]. 

N. C.—State v. Atlantic, etc., R. Co., 
141 N. C. 736, 53 SE 290. 

Oh. —Cleveland, etc., R. Co. v. Cleve- 
Jand; 15)@h.. Cir; ‘Ct. Ni S, 193, 33) Oh; 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]; Toledo, etc., R. 
Co. v. Hartford, 15 Oh. A. 305. 

fa] A “right of way” upon a pub- 
lic street, whether granted by act of 
the legislature or ordinance of city 
council, or in any other valid mode, is 
an easement, and as such is a prop- 
erty right capable of assignment, sale, 
and mortgage, and entitled to all the 
constitutional protection afforded oth- 
er property rights and contracts. 
Knoxville v. Africa, 77 Fed. 501, 507, 
2o2 CCA 252. 

36. Chicago, ete., R. Co. v. Quincy, 
139 Ill. 355, 28 NE’ 1069. 


37. Chicago, ete., R. Co. v. Quincy, 
supra, \ 
38. DeFuniak Springs v. Louis- 


ville, etc., R. Co., 81 Fla. 27, 87 S 47; 
Chicago, etc., RaiCowyv: Quincy, 139 Il. 
355, 28 NE 1069. 

[a] Right of public to go from one 
part of city to another, where the rail- 
road divides the city, is superior to 
the right of the railroad to maintain 
its tracks and operate its trains on a 
street through the city. DeFuniak 
Springs v. Louisville, etc., R. Co., 81 
Fla. 27, 87 S 47. 

Interference with use by public sce 
infra § 264. 

39. New York v. New York Cent. 
R. Co., 234 N. Y. 113, 136, NE 311. 

Acauisition of right to use street or 
highway by prescription or estoppel 
see supra § 250. 

Adverse possession of property held 
for public use generally see Adverse 
Possession §§ 461-470. 

40. New York v. New York Cent. 
R. Co., 234 N. Y. 113, 186 NE 311. 

41. Railroad franchises generally 
see supra §§ 41-43. 

42. Mobile v. Louisville, etc., R. 
Co., 84 Ala. 115, 4 P 106, 5 AmSR 342; 
Peo. v. State Tax Comrs., 203 N. Y. 
119, 96 NE 435; Peo. v. State Tax 
Comrs., 148 App. Div. 751, 133 NYS 


is a franchise in the proper sense of 
the term, as the authority to exercise 
such right in fact comes from the leg- 
islature through the corporate author- 
ity of the city as agent of the state. 
Mobile vy. Louisville, ete., R. Co., 84 
Ala. 115, 4 S$ 106, 5 AmSR 342. 

[b] Rule appliea to occupation and 
use of subsurface property for oper- 
ation of subway. Peo. v. Woodbury, 
206 N. Y. 304, 99 NE 545. 

43. New York v. New York Cent. 
Rie Cop 198) Apps, Divs Ddiliea V9O0 RNS 
TTT [aft 234 N. Y. 113, 136 NE 311). 

44. New York v. New York Cent. 
R. Co., supra. 

45. New York v. New York Cent. 
R. Co., 234. N. Y. 113, 136 NE 311. 

Grant or consent by municipal au- 
eyaeleapes generally see supra §§ 246-— 

50. 

46. Chester v. Wabash, etc., R. Co., 
182 Ill. 382, 55 NE 524. 

47. Chester v. Wabash, etc., R. Co., 
supra. 

48. Chicago, etc., R. Co. v. Poland, 
54 Mont. 497, 172 P 541. 

Incorporeal hereditaments general- 
ly see Property § 31. 

49. Wearn v. North pares R. 
Cont SiN CrbiGon ols bone 

50. Hepting v. New Cae Pac; 
R. Co., 36 La. Ann. 898. 

51. Hepting v. New Orleans Pac. R. 
Co., supra. 

Necessity of consent generally see 
supra §§ 244, 246, 247; and infra § 254. 

52. Chicago, etc., R. Co. v. Chica- 
go, 121 Il]. 176, 11 NE 907; Galveston, 
ete., R. Co. v. Galveston, (Tex. Civ. 
A.) 186 SW 368. 

{a] Illustration.—Where a city or- 
dinance, after a careful mention and 
specification of what streets may be 
used by a railroad company in which 
to lay down its tracks and sidetracks, 
contains a general clause giving au- 
thority also to lay down all such 
tracks ‘as may be necessary to the 
convenient use of any depot grounds 
said company may now own or here- 
after acquire in the vicinity of or 
adjoining said line of road,’ without 
the specific mention of any streets, 


SOs 

[b] Relocation.—Under a railroad 
charter and ordinances of a _ city 
granting the right to construct and 
operate a continuous line and con- 
nection on certain specified streets, , 
the railroad is not authorized to re- 
locate a line of connection between 
two streets whenever necessary to 
avoid a sea wall and preserve the 
continuity of line, especially in view 
of a statute providing that no rail- 
road shall be constructed on any 
street of any incorporated city with- 
out its assent. Galveston, etc., R. Co. 
pecaiyest se) (Tex. Civ. A.) 186 SW, 


53. Knight v. Carrollton R. Co., 9 
La. Ann. 284. 

[a] Thus a grant to a railroad 
company of a right to construct its 
road on a certain street is not violat- 
ed by construction of the road over 
the crossing of that street with an- 
other street, since by a fair, interpre- 
tation of the grant the tracks are not 
laid outside of the street. Knight y- 
Carrollton R. Co., 9 La. Ann. 284. . 

Crossing streets and highways gen- 
erally see infra §§ 336-410 


54. Spring Valley v. Chicago, etce.,. 
R. Co, 20% TU, e813) 215 INE 6s. 
55. Galveston, etce., R. Co. v. Gale 


veston, (Tex. Civ. A.) 186 SW 368. 
[a] Mode of relocation.—(1) Un- 
der a city ordinance granting a rail- 
road company a right to relocate its 
track between two points upon any 
degree of curvature, not less than 
three degrees, it may relocate its 
track upon a line which makes short 
curve of thirteen degrees at one end 
and another short curve of ten de- 
grees at the other end, united by a 
straight line. Galveston, etc., R. Co. 
v. Galveston, (Tex. Civ. A.) 155 SW 
273. (2) A city ordinance authorizing 
the relocation of a railroad between 
two points carries with it the right 


;to cross such streets and alleys not 


crossed by the old line as were neces- 
sary to such relocation. Galveston, 
etc., R. Co. v. Galveston, supra. 


. 
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the city, it is not entitled to select any street for 
its right of way and obtain control thereof by such 
proceeding or contract.°° 

Change of route; relocation. Where a railroad 
company, under its franchise to use city streets, is 
given the power to alter or change its route, such 
right is not an absolute one,®* and cannot be exer- 
cised at will, without regard to the rights of third 
persons who would be injured by the change;°* nor 


‘can such an absolute right be derived from a sub- 


sequent void franchise.®°® And where consent of the 
municipal authorities is necessary to the occupancy 
of a street,®° the fact that part of a railroad in a 
eity 1s appropriated for a public purpose does not, 
in the absence of statutory authority, give the rail- 
road company the right to a relocation as a way of 
necessity, without the city’s consent,°! nor is such 
right given by an order of the state railroad com- 
mission, authorizing the railroad company to relo- 
cate its track wherever it might acquire the right 
of way, where the commission has no authority to 
confer such right without the city’s assent.°? An 
ordinance authorizing the relocation of a railroad 
track “at any time thereafter” does not postpone 
the right to make such relocation until the happen- 
ing of certain events, but gives a present right.°? 

[§ 263] d. Width of Right of Way.°+ A grant to 
a railroad company of the right to use a street or pub- 
lic highway gives it merely a right of way of such 
width as it appropriates and uses for the railroad,®* 
and not what it claims or contemplates using ;°° and 
in the absence of express words to the contrary, it 
eannot occupy the whole width, of the street to the 
exclusion of the public,®* or other railroads,®’ un- 
less the whole width of the street or highway is 
reasonably necessary for its business®® or unless it 
provides for another highway to be used by the pub- 

56. Omaha, etc., R. Co. v. Lincoln, 
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sumption arising under the general 


[§§ 262-264 


lic in its place.79 Where the company is authorized 
to oceupy a strip of land in the street, not exceed- 
ing a certain width, it may elect to take less than 
that width, and by some plain and decisive act de- 
fine the limits of the right of way so as to exclude 
whatever is unnecessary to the construction and 
operation of its line.74_ Where the owner of the fee 
of a street conveys to a railroad company a strip 
of land in the center thereof, together with the 
power of sloping enbankments or excavations as 
much farther beyond the lines of the premises grant- 
ed as may be necessary to support the works, not 
beyond the width of the street, the company is au- 
thorized, when necessary to support its works, to 
place an embankment in the street to its full width, 
as it existed at the time of the grant, for the pur- 
pose of procuring a proper slope;*? and when it is 
necessary to make rock cuts or excavations through 
high ground, the company may make such exca- 
vations as wide at the surface of the ground as the 
full width of the street, as it existed at the time of 
the grant, at least where that is necessary in order 
to give the proper slope to the excavation,’* and, 
in such ease, the railroad company, and not the 
grantor, is the proper judge to determine where ex- 
cavations and embankments are necessary and the 
proper width and slope of the same within the lim- 
its of the street as it existed at the time of the 
grant.** 

{§ 264] e. Mutuality of Rights of Company and 
Public in General.*° Unless an exclusive right is 
granted to the railroad company by or under the 
authority of the legislature, in clear and explicit 
terms or by necessary impleation,’® the right given 
to a railway company to lay down and use tracks 
in a street or highway is not exclusive,’’ but, as a 
general rule, is merely the right to use the street 
69. Pennsylvania Schuylkill Val- 


97 Nebr. 122, 149 NW 819. 

57. Ward v. Colorado Eastern R. 
Cos, 22 Colo. A. 332, 125) PP 567. 

58. Ward v. Colorado Eastern R. 
Co., supra. 

59. Ward v. 
Co., supra. 

60. See supra § 246. 

61. Galveston, etc., R. Co. v. Gal- 
veston, (Tex. Civ. A.). 155 SW 273. 

[a] Thus the fact that by the 
erection of a sea wall in the city of 
Galveston, by the county of Galves- 
ton, a railroad track was cut in. two, 
did not give the railroad company a 
right to a relocation as a way of ne- 
cessity, where no such right is con- 
ferred by Rev. St. (1895) art 4438, 
which provides for the acquisition of 
railroad rights of way in cities. Gal- 
veston, etc., R. Co. v. Galveston, (Tex. 
ive Ay) 55 SW 273. 


Colorado Eastern R. 


62. Galveston, etc., R. Co. v. Gal- 
veston, supra. 
63. Galveston, etc., R. Co. v. Gal- 


veston, supra. 

64. Width of right of way general- 
ly see supra §§ 195-199. 

65. Pennsylvania, ete., R. Co. v. 
Philadelphia, etc., R. Co., 160 Pa. 232, 
28 A 771; Philadelphia, etc., R. Co. v. 
Berks County R. Co., 2 Woodw. (Pa.) 
361. 

66. Philadelphia, ete., R. Co. v. 
Berks’ County R. Co., supra. 

67. Pennsylvania Schuylkill Val. 
ley R. Co. v. Philadelphia, etc., R. Co., 
160 Pa. 232, 28 A 771; Pennsylvania 
Schuylkill Valley R. Co. v. Philadel- 
phia,éete., R.. Co. bt Pa. 42, 7-277 & 
683; Stroudsburg v. Wilkes-Barre, 
hye COs u 2 aban SOIStssDOU mL aem ete 


39D, 
Presumptions.—(1) The pre- 


railroad laws that a railroad company 
takes, when it enters by virtue of the 
right of eminent domain (see supra 
§ 198), the full breadth of sixty feet 
for its right of way, applies only 
where the entry is adverse, and on 
property subject to seizure or appro- 
priation under the general laws, and 
not to an entry on a public street, 
whether made under the authority of 
the act of assembly incorporating the 
company, or by municipal consent. 
Jones v. Erie, etc., R. Co., 144 Pa. 629, 
23 A. 251, 169 Pa. 333, 32 A’ -535,°47 
AmSR 916. (2) The presumption that 
a railroad company has taken the gen- 
eral width of its right of way as speci- 
fied in the charter has no application 
to the surface of public streets, where 
the words of the charter express, with 
reference to such streets, nothing 
more than a right of way. Pennsyl- 
vania Schuylkill Valley R. Co. v. Phil- 
adelphia, etc., R. Co., 157 Pa. 42, 27 
A 683. : 

Interference with use by public in 
general see infra § 264. 

68. Pennsylvania Schuylkill Val- 
ley R. Co. v. Philadelphia, ete., R. Co., 
160 Pa. 232,-28 A771: 

[a] Thus a statute authorizing a 
railroad company to build across and 
along such streets as should be 
deemed best grants the company only 
so much of the streets to be occupied 
by it with the city’s consent as it shall 
actually appropriate and use, an'd not 
the whole width of them, to the ex- 
clusion of other railroads. Pennsyl- 
vania Schuylkill Valley R. Co. v. Phil- 
adelphia; etce., R.Co., 160 Pa. 232, 28 
AS EE 

Rights in, and use of, other rail- 
roads generally see infra §§ 272-277. 


ley R. Co. v. Philadelphia, etc., R. Co., 
15% (Pas 42, 272A 683s 

70. Stroudsburg y. Wilkes-Barre, 
ee R. Co., 2 Pa. ‘Dist,607, 12: Pal'Go. 

oO. 

71. Jones v. Erie, ete., R. Co., 144 
Pax 629, 023° AS25d) 169) Passes son 
535, 47 AmSR 916. 

72. Welde v. New York, etc., R. Co., 
168 N. Y. 597 mem, 61 NE 554. 

73. Welde v. New York, etc., R. Co., 
supra. 
74. 
supra. 
_ 75. Mode and extent of use see 

infra § 265. 

76. Cleveland vy. Cleveland, etc., R. 
Co., 93 Fed. 113 [rev on other grounds 
147° Bed. 171, 77 CCAP467 Is Morris: 
etc., R. Co. v. Newark, 10 N. J. Eq. 
352; Yost v. Philadelphia, etc., R. Co., 
29. LegInt (Pa.) 85; Casgrain v. At- 
lantic; ete; RCo.) [1 Soo Au Gi eson 
tas) Nothing but express legisla- 
tive authority or necessary implica- 
tion can authorize a corporate body 
having the control and supervision 
of the public highways to impair. or 
interfere with the public enjoyment 
of them. Morris, etc., R. Co. v. New- 
ark, 10 N. J. Eq. 352. 

[b] Power to close up street.— 
Casgrain v. Atlantic, etc, R. Co., 
[1895] A. C. 282; Atty.-Gen. v. Great 
Hastern eRe leo. i e6 Len leon 
Temple v. Flower, 41 L. J. Ch. 604. 

77. U.S.—Seaboard Air Line R. Co. 
v. Raleigh, 219 Fed. 573 [aff 242 U.S. 
15,038. SChrs, 61. ed ei2 ns 

Kan.—Atchison, ete. R. Co. v. 
Spaulding, 69 Kan. 431, 77 P 106, 105 
AmSR 175, 66 LRA 587, 2 AnnCas 546. 

N. Y.—New York Cent. R. Co. v. 
Middleport Gas, ete., Co., 193 Apm 


Welde v. New York, etc., R. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 


bs 
§ 264] 


or highway on equal terms with, and subject to, the 
general public’s right to occupy and use the same;78 
and the rights of each therein must be exercised 
with due regard to the rights and nature of the use 
Moreover, in the absence of consti- 
tutional or statutory authorization, the municipal 
authorities cannot grant or consent to an exclusive, 
unreasonable, or oppressive use of a street or high- 
way by a railroad company,*°® and a railroad com- 
pany has no right, even under an ordinance pur- 
porting to authorize it to do so, to lay its track in 


of the other.*® 


Divaccvo.. 184 NYS 221,939) [afi 232 
_N. Y. 622 mem, 134 NE 597 mem]. 

Oh.—Cleveland, ete., R. Co. v. Cleve- 
land,).15, Oh. Cirt Ct. N. Sj193;,, 33° Oh. 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]; Cincinnati Gas 
Coke;,, etc:;. “Co.. iv,- Baltimore, ete, 
Southwestern R. Co., 14 Oh. Cir. Ct. 

mor 195; 332Oh:' Cir: "Ct. 192. 

nk Gi v. Southern Pac. Co., 
AgSOr. 280, 75 P 144, 76 P 1080. 

R. I.—Taber v. New York, etc., R. 
Wor 25k. Lk. 269/67. Ard, 

And see cases infra note 78. 

{a] Illustrations.—(1) The grant 
of authority to construct an interur- 
ban railway on a public highway does 
not give the company the exclusive 
use of the portion of the highway on 
which the track is constructed. Fair- 
child v. Lake Shore Electric R. Co., 
DO Oh Sta 261, 128 INE 168... (2) 
Where a railrdad company is given 
authority by the legislature to widen, 
eonstruct, and use its old roadbed in 
a city and to extend it across and 
through certain streets, and the rail- 
road not only lays its tracks in the 
streét, but locates its railroad in a 
forty-foot strip in the center of the 
' street, it has no right to the exclusive 
use of the strip.- Taber v. New York, 
UC rts COs a Sekt.) Le) 209) Ol pant. 
A statute authorizing a railroad com- 
pany to construct its tracks across, 
along, or upon any street which the 
route of its road shall intersect or 
touch, provided the company shall re- 
store the street to its former state or 
to such state as not unnecessarily to 
impair its usefulness, 
thorize an exclusive appropriation of 
a street or sidewalk by a railroad com- 
pany. Seaboard Air Line R. Co. v. 
Raleigh, 219 Fed. 573 [aff 242 U. S. 
15, SVISCt 8;°61 Led 12h]; 

Exclusiveness of rights granted in 
streets generally see Municipal Cor- 
porations §§ 3799-3801. 


78. U. S.—Atchison, etc., R. Corry: 
General Electric R. Co., 112 Fed. 689, 
50 CCA 424, 


Ark.—St. Louis, etc., R. Co. v. Nee- 
ly, 638 Ark. 636, 40 SW 130, 37 LRA 
616. 

Colo.—Colorado, ete., R. Co. v. Ft. 
Collins, 52 Colo. 281, 121 P 747, 748, 
AnnCas1913D 646 [cit Cyc]; Jackson 
v, dciel, 13 Colo. 388,422. Pe .504,, 16 
AmSR 207, 6 LRA 254. 

Il].—Chicago, ete., R. Co. v. Quin- 
Sy, 136 Ill. 563, 27 NE 192. 29 AmSR 
334 


Ky.—Illinois Cent. R. Co, v. Cov- 
ington, 211 Ky. 825, 278 SW 109; Stein 
v. Chesapeake, etc., R. Co., 132 Ky. 
322, 116 SW 733; Maysville, etc., R, 
Co. Vv. Sparks, 14 KyL 671.  , 

Mich.—Reidinger v. Marquette, etc., 
RR. Co., 62, Mich.°29, 28 NW 775, 

Mo.—Lueders v. St. Louis, ete, R. 
©o., 253 Mo. 97, 161 SW 11595: Dubach 
v. Hannibal, etc., R. Co., 89 Mo. 483, 
1 SW 86; Lackland vy. North Missouri 
R. Co., 31 Mo. 180. 

Mont.—Chicago, etc., R. Co. v. Po- 
land, 54 Mont. 497, 172 P 541. 

Nebr.—Chicago, etc., R. Co. v. Steel, 
47 Nebr. 741, 66 NW 830. 

_ N. Y¥.—Delaware, etc., R. Co. v. Buf- 
falo, 158 N. Y. 266, 53 NE 44 [aff 4 
App. Div. 562, 38 NYS 510, and rearg 
den 158 N. Y. 478, 53 NE 533]; Davis 
v. New York, 14 N. Y. 506, 67 AmD 
186 [rev 10 N. Y. Super. 119 (aff 9 N. 


(3)° 


does’ not au-)| 
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to pass.§4 


Y. Super. 663)]; Stanley v. Jay St. 
Connecting R. Co., 100 Misc. 493, 166 
NYS 119 [rev on other grounds 182 
App. Div. 399, 169 NYS 530 (aff 227 
N. Y. 689 mem, 126 NE 922 mem) ]. 

Oh.—Cleveland, ete., R. Co. v. Cleve- 
Jand,, 15Oh. Cir Ct. N.S. 193,,33)Oh. 
Cir. Ct. 482 [aff 87 Oh. St. 469 mem, 
102 NE 1122 mem]; Lake Shore, etc., 
R. Co. v. Elyria, 14 Oh. Cir. Ct. 48, 7 
Oh. Cir. Dec. 312. 

Or.—Turney vy. Southern Pac. Co., 
44 Or. 280, 75 P 144, 76 P 1080. 

Pa.—Jones v. Erie, etc., R. Co., 169 
Pa. 333, 32 A 535, 47 AmSR 916. 

R. I.—Taber v. New York, etc., R. 
CO ASR Ra 209,06 te As 

W. Va.—Mason vy. Ohio River R. Co., 
51 W. Va. 183, 41 SE 418. 

Wis.—Evans v. Chicago, etc., R. Co., 
Score 597, 57 NW 354, 30 AmSR 

[a] On county road.—(1) An order 
of the county court granting a rail- 
road permission to use any part of 
the county road between designated 
points for its track, imposing on it the 
duty of repairing any damage caused 
by the construction of its road, re- 
quiring it to leave the highway in as 
good condition as before it began 
work, to construct and grade a 
twelve-foot roadway whenever it 
should occupy the then traveled road, 
and forbidding it to obstruct the road 
in any manner, does not give the com- 
pany a right to the exclusive use of 
such road, or deprive the public of 
the right to use any part thereof, sub- 
ject to the paramount right of the 
railroad to use its track for the oper- 
ation of its road (Turney v. Southern 
Pack 'Cosge44 Or..280;-75 B.144,.460P 
1080); (2) and a subsequent order, re- 
citing the particulars in which the 
company has failed to comply with 
the first, adopting the first as the basis 
of the additional order, then proceed- 
ing to define more specifically the com- 
pany’s duties in the construction of 
the road, and the condition in which it 
shall keep the traveled way during 
the progress or suspension of the 
work, does not enlarge the rights of 
the company, but imposes on it fur- 
ther restrictions and conditions (Tur- 
ney v. Southern Pac. Co., supra). 

{b] Grant of such use as railroad 
“should deem it necessary and expedi- 
ent’? means such uSe as is reasonably 
necessary and expedient for the rail- 
road, with due regard for the conven- 
ience of the public. Lake Shore, etc., 
R. Co. v. Elyria, 14 Oh. Cir. Ct. 48, 7 
Oh: Cir; , Dec. 312. 

{c] Electric light wires.—(1) A 
railroad company chartered by the 
state, subject to reserved powers to 
alter or suspend the charter, cannot 
complain that an electric light and 
power company, pursuant to a fran- 
chise granted by a municipality and 
approved by the public service com- 
mission, has occupied with its poles 
and wires a highway crossing the rail- 
road’s tracks where none of the elec- 
tric company’s poles are on the rail- 
road’s right of way, and the wires are 
thirty feet above its rails. New York 
Cent. R. Co. v. Middleport Gas, etc., 
Co., 193 App. Div. 273, 184 NYS 221, 
939 [aff 232 N. Y. 622 mem, 134 NE 
597 mem]. (2) Use of streets and 
highways by electric company Benen | 
ally see Electricity § 25. 
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a street which is so narrow that, if occupied by a 
railroad track, there would not be room for vehicles 
A right to operate to a certain street, 
which is the city limits, 
only, after the limits are’ extended.*? 
Constructing new highway or street.®? 
cence of the local authorities in a railroad’s appro- 
priation of a highway, without consent or condem- 
nation until after the railroad has been constructed 
and put in operation, does not prevent such author- 
ities from requiring the railroad company to con- 


continues to such street 


Aecquies- 


79. Ark.—St. Louis, ete, R. Co. v. 
Neely, 63 Ark, 636, 40 SW 130, 387 
LRA 616 


Colo.—Colorado, CLC. ae Os ments 


Collins, 52 Colo. 381, 421 P 747, 748, 
AnnCasi1913D 646 [quot yell. 
Mass.—New York, etc., R. Co. v. 


Cohasset Water Co., 
103 NE 829. 
Mo.—Lueders v. St. Louis, ete., R. 
Co., 253 Mo. 97, 161 SW 1159. 
Porto Rico.—Fernandez v. Valdes, 4 
Porto Rico Fed. 48. 


216 Mass. 291, 


80. U. S—Wabash R. Co. v. Defi- 
once, 167 U.S. 88, 17 .SCt) 74831420 1c, 
ed. 


Ala.—Mobile, ete., R. Co. v. Middle- 
ton, 139 Ala. 610, 36 S 782. 

Ga. —Savannah, etc., R. Co. v. Shiels, 
33 Ga. 601. 

Hi=—Chicago, ete, IR) Con iv beor 
222 Ill. 427, 78 NE 790; General Elec- 
tric R. Co. vV.Chicaico, ‘ete., TCO mio 
Ill. 588, 56 NE 963 [rev 84 Ill. A. 640]. 

Ky.—Elizabethtown, etez a (Con va 
Walton, 9 KyL 2438. 

La.—Laviosa v. Chicago, R. 
Co., McG. 299. 

Mo. —Lockwood v. Wabash Re Com 
122 Mo. 86, 26 SW 698, 43 AmSR 547, 
24 LRA 516. 

Oh.—Wabash R. Co. v. Defiance, 52 
Oh, St. -262, 40 NE) 89 faff 167 U.S. 
88, 17 SCt 748, 42 L. ed. 87]. 

Tex.—San Antonio, ete., R. Co. v. 
Poneciana, 12 ‘Tex; Civ. AS98,, 34.S ws 


elc:, 


Utah.—Cereghino v. Oregon Short 
Line R. Co., 26 ‘Utah 467, 73 P 634, 99 
AmSR 843. 

[a] Thus (1) a municipal corpora- 
tion has no power to grant the use of 
an alley or street to a railroad com- 
pany to lay its tracks therein, if the 
ordinary and reasonable effect of such 
a grant will be to prevent or unrea- 
sonably impede the passage of other 
vehicles belonging to abutting owners 
or other members of the public desir- 
ing to use such alley. Sherlock v. 
Kansas City Belt R. Co., 142 Mo. 172, 
43 SW 629, 64 AmSR 551; Brown vy. 
Chicago Great Western R. Co., 137 Mo. 
529, 38 SW 1099. (2) A statute au- 
thorizing city councils to grant fran- 
chises to railroad and depot compa- 
nies not longer than one hundred 
years to lay, maintain, and operate 
railroad tracks in streets and other 
public places, does not authorize the 
city council to give a railroad or de- 
pot company the exclusive right to 
occupy a Street for railroad purposes 
for that period. Knight v. Thomas, 
35 Utah 470, 101 P 383. 

[b] Presumption.—Where a city 
grants a license to construct a rail- 
road in a public alley, the presump- 
tion is that it has due regard to the 
rights of the public and the abutting 
property owners. Brown v. Chicago 
Great Western R. Co., 137 Mo. 529, 38 
Sw 1099. 

Limitations on power of municipal- 
ity to grant use of street generally 
So EtG Corporations §§ 3777, 

81. Mobile, etc., R. Co. v. Middle- 
ton, 139 Ala. 610, 36 S 782. 

82. Milwaukee v. Milwaukee Elec- 
tric VR rete; (Con 73 DWisi e200. ESO 
NW 339, 181 NW 821. 

83. Restoring and maintaining 
street or highway generally see in- 
'fra § 314. 
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struct a sufficient substitute road, as nearly equal 
as is practical, in point of utility to the road so 
taken and oecupied;** but such authorities have no 
right, in such a case, to oust the railroad company 
from its location on the site of the former road, 
where it has by law the superior right of location 
enforcible by proper procedure.*® 
railroad company and city agree that certain pub- 
lic streets shall be used exclusively by the compa- 
ny, and that in lieu thereof the company shall 
maintain on its own land certain other streets des- 
ignated as private streets, which contract is rat- 
ified by the legislature, neither the company nor 
its suecessor can close the streets ‘so designated,*°® 
or prevent abutting owners from using them.§7 

[§ 265] f. Mode and Extent of Use.** 
cordance with the rules as to mutual rights,®® the 
right of a railroad company to occupy and use a 
public street or highway must be exercised in such 
manner as not unnecessarily or materially to ob- 
struct or interfere with the rights of the general 


84. Wetzel County Court v. Balti- 
MOLE PCL, URGE COMME Wisi Aeron, OG 
SE 884, LRA1917C 967. 

Time of constructing new highway 
see infra § 314. 

85. Wetzel County Court v. Balti- 
MORE, ELC. Fr eOO.p iG Wa Viale (OS Oye Oil 
SE 884, LRA1917C 967. 

86. Greil v. Stollenwerck, 201 Ala, 

_ 808, 78 S 79. 

‘87. Greil v. Stollenwerck, supra. 

88. AS constituting nuisance see 
Nuisances § 255. 


89. See supra § 264. 
90. Colo.—Colorado, ete., R. Co. v. 
Ft: Gollins, 52 Colo. 281, 121 P 747, 


AnnCas1913D 646. 
Ga.—Atlantic, ete., R. Co. v. Monte- 
zuma, 122 Ga. 1, 49 SE 738. 


Ind.—Kelly v. Pittsburgh, ete. R. 
Co., 28 Ind. A. 457, 68 NE 233. 
Ky.—Stein v. Chesapeake, ete., R. 


Got, 1382 Ky. 3227 116 SW 733: 

La.—Hepting v. New Orleans Pac. 
R. Co., 36 La. Ann. 898: New Orleans, 
etce., R. Co. v. New Orleans Second 
Municipality, 1 La. Ann, .128. 

Mass.—New York Cent., etc., R. Co. 
v. Middlesex County, 220 Mass. 569, 
108 NE 506. 

Mo.—Foudry v. St. Louis, ete, R. 
Co., 180 Mo. A. 104, 109 SW 80. 

N. J.—Morris, etc., R. Co. v. Newark, 
10 N. J. Eq. 352. : 

Oh.—Cleveland, ete, R. Co. v. 
Cleveland, 15 Oh. Cir. Ct. N. S. 193, 35 
Oh Cirs Ct.. 482) Taft 87 Ohba St. 469 
mem, 102 NE 1122 mem]. 

Pa.—Jones v. Erie, ete.. R. Co., 169 
Rao os wos Au OOD nee lick LOS Bvno LG. 

Tenn —Pepper v. Union R. Co., 113 
Tenn. 53, 85 SW 864. 

Tex.—Panhandle. etc., R. 
Hurst, (Civ. A.) 251 SW. 538. 

Wis.—Evans v. Chicago, ete., R. Co., 
86 Wis. 597, 57 NW 354. 39 AmSR 908. 

Eng.—London., ete., R. Co. v. Coop- 
er, 2 R..& Can. Tr. Cas. 229. 

{a] Continuing duty.—The duty 

of a railroad company to construct its 
line so as not to obstruct streets is a 
continuing one, and may be enforced 
where the line as first constructed 
constituted an obstruction. New York 
Cent., ete., R. Co. v. Middlesex County, 
220 Mass. 569, 108 NE 506. 
' [b] Switch.—If a railroad compa- 
ny has the right to extend a switch 
track into the highway, it is bound to 
use such track in such a manner as 
not unnecessarily to interfere with 
public travel over such highway. 
Bussian v. Milwaukee, ete., R. Co., 56 
Wis. 325, 14 NW 452. 

[ce] Tunnel.—Where a railroad 
company is authorized by statute to 
build a tunnel under what had previ- 
ously been a city street, which for 
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And where a 
Subject to these 
grant of a right 


such use of the 


In ac- 


pany cannot lay 


twenty years had not been used for 
travel except by a trolley line, the 
railroad company has a right as 
against the city to put temporary 
supports in the street necessary. for 
the furtherance of its project of build- 
ing the tunnel without any interfer- 
ence or obstruction to public travel, 
regardless of the city’s right to the 
street. Hoboken, etc., R. Co. v. Hobo- 
ken, (N. J. Ch.) 64 A 641. 

[d] Material impediment.—Where 
a railtoad company proposes to occu- 
py a public street in such a way as 
to force the public in passing along 
the street to use the track of the rail- 
road for a distance of two hundred 
feet, there is such a material impedi- 
ment to the “passage or transporta- 
tion of persons or property along the 
same” as will justify the court in con- 
tinuing an injunction until the rail- 
road company makes proper provision 
for the convenience of the public. 
Stroudsburg v. Wilkes-Barre, ete., R. 
Co., 2 Pa. Dist.507; 127 Pa.’ Co. 39 5: 

91. Chicago Great Western R. Co. 
v. Leavenworth City First M. E. 
Church, 102 Fed. 85, 42 CCA 178, 50 
LRA 488; Tate v. Ohio, etc., R. Co., 7 
Ind. 479; Versteeg v. Wabash R. Co., 
250 Mo. 61, 156 SW 689: Foudry v. St. 
Louis, etc., R. Co., 130 Mo. A. 104, 109 
SW 80; Evans v. Chicago, etc., R. Co., 
86 Wis. 597, 57 NW 354, 39 AmSR 908. 

[a] Interference with church.— 
The erection bv a railroad company 
of a water hydrant in a street im- 
mediately opposite the center of a 
church, and only thirty-five feet dis- 
tant, and of a station on property on 
the opposite side of the street, so that 
the noises, odors, dust, and smoke in- 
cident to the stopping and starting of 
trains at both station and hydrant in- 
terfere with services in the church, 
and render the building unfit for the 
uses for which it was built, consti- 
tutes a private nuisance, which 
amounts in legal effect to a taking of 
the church property to the extent of 
the injury done thereto, for which the 
company may be required to make 
compensation; and it is no defense to 
an action for the recovery of such 
compensation - that the structures 
built by the company are necessary 
for the operation of its road, or that 
its trains are operated in a careful and 
proper manner. Chicago Great West- 
ern R. Co. v. Leavenworth City First 
M. EB. Church, 102 Fed. 85, 42 CCA 178, 
50 LRA 488. 

Under eminent domain laws see Em- 
inent Domain § 170. 

92. See railroad charters and stat- 
ufouy provisions; and cases infra this 
note. 
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publie therein,®® and so as not unnecessarily to 
obstruct or interfere with abutting. property own- 
ers in the enjoyment of their property rights, in- 
cluding the right of ingress and egress from their 
property to the street or highway;°*t 
sion for the protection of the public generally or 
abutting owners in these rights is often made in 
railroad charters or by statute or ordinance.?” 


and provi- 


limitations, and the rules and reg- 


ulations enacted by the state or municipality,®? a 


to lay and operate a railroad over 


streets or highways carries with it the right to make 


street or highway in constructing 


or operating the road, as is necessarily incident to 
the enjoyment of the original grant,9* in the mode 
ordinarily adopted by railroad companies,®® but it 
cannot subject the street or highway to a new and 
independent servitude without further authority.®® 
Where the right is to use the street for a single 
track to transport a particular commodity, the com- 


tracks for a general railroad busi- 


_ [a] Illustration.—(1) A provision 
in a charter of a railroad company 
that the railroad shall be so con- 
structed as not to impede the use of 
roads applies not merely to laying 
the rails, but to the ordinary and prop- 
er use of the road, and if such use 
causes an impediment, the charter 
is violated (Com. v. Erie, etc., R. Co.,* 
27 Pa. 339, 67 AmD 471), (2) and 
it is no justification for a violation 
of this proviso that the public has 
been more benefited than injured by 
the railroad (Com. v. Erie, ete., R. Co., 
supra). 

93. See supra § 253. 

94, Louisville, etc., R. Co. v. Cov- 
USES EGY. SLT SaaS, BS VeRO Se 
Drake v. Hudson River R. Co., 7 Barb. 
CN SeEE) 508. 

{a] Viaduct.—(1) Where a city 
deeds a railroad company a strip of 
land in a street for the purpose of 
railroad tracks and turnouts, to be 
used and traveled over by cars and lo- 
comotives and otherwise, in the same 
manner as the tracks on land ceded 
by the company to the city, the com- 
pany may construct a viaduct on such 
land to connect with an elevated rail- 
road (Gallagher v. Keating, 27 Misc. 
131, 58 NYS 366 [aff 40 App. Div. 81, 
57 NYS 632, 1123]), (2) and may also, 
by another viaduct, connect such via- 
duct with its freight yards, situated 
near such land (Gallagher v. Keat- 
ing, supra). (3) But where an owner 
of land afterward occupied by an 
avenue conveys to a railroad a strip 
along the middle thereof, twenty-four 
feet wide, with the power of sloping 
embankments or excavations beyond 
the lines so far as necessary to sup- 
port their work, the deed is not broad 
enough to cover the erection of a 
street viaduct. Welde v. New York, 
ae R. Co., 28 App. Div. 379, 51 NYS 

95. Mobile v. Louisville, ete. R. 
Co., 84 Ala. 115, 4 S 106, 5 AmSR 342. 

96. McLaughlin v. Missouri Pac. 
R. Co., 175 Ark. 912, 300 SW 929; Ala- 
bama, ete., R. Co. vy. Inge, (Miss.) 
22 S 294. 

[a] Illustration.—Where a rail- 
way company claims the right to use 
a street by virtue of its having occu- 
pied it for forty years, it is confined 
to the character of its use- during 
such period, and to the land actually 
occupied; and if it takes the street 
for a totally new and independent 
servitude, without lawful authority, 
and plaintiff is thereby damaged in his 
property rights, he can recover. 
Beep etc., R. Co. v. Inge, (Miss.) 22 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 265-266] 


ness;°? and where the right is to cross or pass along 
a street or highway, it is limited to a reasonable 
use by crossing, passing, and repassing consistent 
with the earlier public right,?® and includes the 
taking on of passengers and freight upon the street 
to a reasonable extent;°® but does not include the 
right to occupy the street or highway or other pub- 
he place with permanent structures! other than its 
tracks at the grade of the street,? such as for de- 
pot purposes® or car houses,* or to occupy a street 
for freight or railroad yard purposes,® especially 
where the charter of the railroad specifically au- 
thorizes the railroad to purchase land for terminal 
purposes,® or for a water tank.? The right to lay 
sidetracks and turnouts® implies the right to use 
them for the transportation of goods to and from 
adjoining stores and warehouses;® and the grant 
of a right to cross highways in municipal corpora- 
tions includes the right to lay along the right of 
way pipes to conduct water needed for locomotives, 
and the other needs attendant upon the operation 
of the-road.t° But it has been held that a railroad 
company has no right to use its main tracks or sid- 
ings in a city street for the storage of cars to be 


97. Riedinger v. Marquette, ete., ES 
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company of the right to ‘operate and 
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loaded or unloaded,'! or as a depot for cars.*? 


Shifting cars.12 <A railroad company cannot, use 
its tracks in a city for the general purpose of shift- 
ing cars and making up trains;?* but in making 
or breaking up a train in a city station, the tempo- 
rary use by the railroad company occupying the 


station of an adjacent street may be necessary, and 


to that extent the authority to use the street grows 
out of the necessities of the case and is a necessary 
incident to the right to use the road and station;?® 
and it also has a right to pass and repass over a 
highway in making up its trains and shifting its 
cars, provided this is done only to a reasonable ex- 
tent and in a reasonable manner, without encroach- 
ing upon the rights of others who have an equal 
right to use it.1® 

[§ 266] g. Tracks, Sidetracks, Switches, and Turn- 
outs. Subject to the rules as to interference with 
public use,*? and of any limitation in its grant or 
license, a railroad company, as a necessary incident 
to its right to construct ‘and operate its road on a 
public street or highway, may, when reasonably nec- 
essary, construct sidetracks or switchtracks there- 
on,'® and may make a turnout in a street or highway 


16. Gahagan v. Boston, etc., R. Co., 


Co., 62 Mich. 29, 28 NW 7 

98. SEM ie Edward Vv. 
ie CO. Lec App. Div. 43885. 111 NYS 
753;. Rockfort v. Cleveland, ete:, R. 
Co., 85 Oh. St. 73,. 9% “NB 133; Taber 
MaeNew work; Fetc., (in Co. e28i Rs) ds 
269, 67 A 9. 

99. Et. Edward v. Hudson Valley 
ie 127 App. Div. 438, 111 NYS 
Oo. 

1. Oregon’R. Co. v. Portland, 9 Or. 
231; Taber v. New York, etc., R. Co., 
Sia bv op OO) o On) Ay Oe 

[a] Levee cannot be appropriated 
by a railroad company without the 
consent of the local authorities under 
its power to take public grounds, for 
the purpose of erecting thereon per- 
manent structures, such as depot 
buildings, sidetracks, etc., since such 
obstructions would defeat or extin- 
guish the public use. Oregon R. Co: 
v. Portland, 9 Or. 231. ; 

2. Taber v. New York, etc., R. Co., 
Z8Re 1.:269,.67- A 9. 

3. Miss.—Alabama, etc., R. Co. v. 
Inge, 22 S 294. 

N. J.—State v. Morris, etc., R, Co., 
DESTIN laid ont Ome coal 

Or.—Oregon R. Co. v., Portland, 9 
Or. 231. 

Pa.—Riley v. Pennsylvania Co., 32 
Pa. Super. 579. 

Wis.—Bussian v. Milwaukee, 
R. Co., 56 Wis. 325, 14 NW 452. 

[a] Depot.—A railroad company is 
not justified in building a depot upon 
a public highway, or so near to it that 
its trains injuriously obstruct public 
travel. State v. Morris, etc., R. Co., 
QIN div. 43:4, 

4. Allegheny v. Ohio, ete., R. Co., 
26 Pa. 355. 

5. Camden v. West Jersey, etc., R. 
Co., 95 N. J. Eq. 346, 123 A 509; Ft. 
Edward vy. Hudson Valley a. Co., 127 
App. Div. 438, 111 NYS 753; Rockfort 
v. Cleveland, etc., R. Co., 85 Oh. St. 
73, 97 NE 133; Taber v. New York, 
ete., R.sCo. 28 R. 1. PUNE RP INS) 

[a] Where freight is so extensive 
el? to place a car in the highway and 
receive freight there amounts to a 
practical obstruction of the highway 
or unreasonable interference with its 
use by the public, the company must 
receive its freight at a private sta- 
tion. Ft. Edward vy. Hudson Valley 
R. Co., 127 App. Div. 438, 111 NYS 753. 

6 Camden v. West Jersey, etc., R. 
‘Co., 95 N. J. Eq. 346, 123 A 509. : 

7, Chicago Great ‘Western R. Co. v. 
Leavenworth City First M. E. Church, 
102 Fed. 85, 42 CCA 178, 50 LRA 488. 

[a] Thus a grant to a railroad 


etc., 


Viudwoni Valley ; does not carry by 


maintain a railroad” on a public street 
implication the 
right to erect and maintain a water 
tank in the street. Chicago Great 
Western R. Co. v. Leavenworth City 
First M. E. Church, 102 Fed, 85, 42 
CCA 178, 50 LRA 488. 

8. See infra § 266. 

9. Mobile v. Louisville, etc., R. Co., 
84 Ala. 115, 4 S 106, 5 AmSR 342; 
Lake Shore, ete., R. Co. v. Wiley, 193 
Pa. 496, 44 A 583. 

10. Louisville, etc., R. Co. v. Cov- 
ington, 184 Ky. 811, 213 SW 568; Can- 
ton vy. Canton Cotton Warehouse Co., 
84 Miss. 268, 36 S 266, 105 AmSR 428, 
65 LRA 561. 

11. Glick vy. Baltimore, ete., R. Co., 
19) Diss 742, 4212D...C.,, 3633) Atlantic; 
etc., R. Co. .v. Montezuma, 122 Ga. 
1, 49 SE 738; Owensborough, etc., R. 
Co. v. Sutton, 13 SW 1086,-12 KyL 247; 
Gaiagan.v. Boston, etc., R. Co., 1 Al- 
len (Mass.) 187, 79 AmD 724. But see 
Mobile v. Louisville, etc., R. Co., 84 
Ala. 115, 121, 4 S 106, 5 AmSR 342 
(holding that the right to construct 
‘necessary sidings and turnouts” in 
such manner as the railroad might 
deem “expedient and necessary for its 
business and interests” confers on the 
railroad company the right to load and 
unload freight at its sidings and turn- 
outs constructed on the street, subject 
to limitation that the public’s use of 
the street is not unnecessarily or ma- 
terially impaired). 

12. Owensborough, etce.; R. Co. v. 
Sutton, 13 SW 1086, 12 KyL 247; Al- 
legheny v. Ohio, etc., R. Co., 26 Pa. 


365, 
13. Regulations see supra § 253. 
14. Fitzgerald v. Baltimore, etc., 
Re Co. 19D. Cob sige Glickiv.  Baliti-= 


more, etc., R. Co., 19 D.C. 412, 21 D.C. 
363; Hopkins vy. Baltimore, etc., R. Co., 
Li De_Cy 3415 VAtlantic,, ete: oR. Coz. ve 
Montezuma, 122 Ga. 1,-49 SE 738; 
Owensborough, ete., R. Co. v. Sutton, 
13 SW 1086, 12 KyL 247; State v. 
Atlantie, etc., R. Co., 141 N. C. 736, 53 
SE 290. 

[a] Violation of ordinance.—The 
shifting of railroad cars in a city 
street for the making up of a train 
constitutes a violation of an ordi- 
nance providing that no engine or 
train shall be stopped in any street, 
except at the foot of the same for 
the reception and delivery of freight. 
State y. Atlantic, etc., R. Co., 141 N. 
Cy 136,156 SFL, 290: 

15. Glick v. Baltimore, etc., R. Co., 
19 D. C. 412, 21 D. C.. 363; Hopkins v. 
Baltimore, ‘etc., R. Co., 17D. C. 311. 


1 Allen (Mass.) 187, 79 AmD 724. 

17. See supra § 264. 

18. U. S.—Delaware, etc., R. Co. v. 
Syracuse, 165 Fed. 631, 92 CCA 41 
[mod 157 Fed. 700]. 

D. C.—Oppenheimer v. Philadelphia, 
ete., R. Co5 39 App, 253. 

Iowa.—Hileman v. Chicago Great 
Wieser R. Co., 113 Iowa 591, 85 NW 

Pa.—Beaver Borough vy. Beaver Val- 
ley R. Co., 217 Pa. 280, 66 A 520; Car-= 
lisle v. Cumberland Valley R. Co., 79 
Paaz- Supers iaoth; Stroudsburg v. 
Stroudsburg Pass. R. Co., 2 Pa. Dist. 
35, 12 Pa. Co. 124. 

Tex._—Houston v. Gulf, etc., R. Co., 
(Civ. A.) 35 SW 74, 

[a] Tllustrations.—(1) A grant to 
a railway company of the right to 
construct and forever maintain and 
operate its road in a street in front of 
the grantor’s property, without any 
limitation as to the number of tracks, 
includes the right to maintain neces- 
sary sidetracks. Hileman v. Chicago 
Great Western R. Co., 113 Iowa 591, 
85 NW 800. (2) Where a railroad 
company has a right to maintain 
tracks in a street one hundred feet 
wide, it may construct a siding there- 
on if such siding does not unreason= 
ably obstruct. public travel. Beaver 
Borough v. Beaver Valley R. Co., 217 
Pa. 280, 66 A 520. 

{[b] Switch and watchman’s box 
may be erected in a street for the op- 
eration of a siding, where the latter 
is reasonably necessary. Carlisle v. 
Cumberland Valley R. Co., 79 Pa. Su- 
per. 341. 

{c] Limitation of right.—(1) Un- 
der a statute authorizing a railroad 
company to cross a street in a. city 
with its track only with the “assent 
of the corporation of such city,’ 
which under the statutory provisions 
can be given only by the common 
council, an ordinance giving a rail- 
road company the “right to construct 
and operate a switch or switcies, 
track or tracks,’’ across a certain 
street, under which the company 
builds a number of switch tracks 
across at grade, does not authorize it 
to build another upon a trestle rest- 
ing on abutments of concrete located 
in the street and ten feet apart, nor 
can the ordinance be enlarged to coy- 
er such a structure by any action of 
the administrative officers, as by the 
granting of a building permit, Dela- 
ware, etc., R. Co. v. Syracuse, 165 
Fed. 631, 92 CCA 41 [mod 157 Fed. 
700]. (2) Under a statute authoriz- 
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to communicate with a depot, warehouse, or freight , 
yard,'® even though it is forbidden to make switch- 
es or turnouts for standing or passing trains. 
Where they are delegated such authority,” the 
municipal authorities may expressly grant the right 
to construct and operate such sidetracks, turnouts, 
and switches in the streets,?? provided they are not 
to be used for private purposes only,?* the nature 
and extent of the right in such a case depending 
upon the terms ofthe grant or permission.?4 Where 
a railroad siding is laid in a public street for the 
convenience of property owners, the city may change 
the grade, even though it interferes with the siding 
Under statutory author- 
ity to construct such branches from its main line 
as the company may deem necessary, a company 
which has constructed its main line in a municipal- 
ity with its consent may construct a branch line 
across a street to the plant of a manufacturing com- 


and renders it useless.24% 


ing a railroad company to construct 
branch tracks or sidings from its lines 
into any lot adjacent to any street 
along which its lines are located, for 
the purpose of enabling lot owners 
to use their property for various enu- 
merated business enterprises, the 
company is not entitled to extend a 
siding over a street ‘‘along which’”’ 
its main line does not run. Oppen- 
heimer v. Philadelphia, ete., R. Co., 39 
App? (Ds -C.)-253846 ¢3) But. under van 
ordinance granting a railroad com- 
pany the right to construct and main- 
tain its railway upon a certain street, 
the right of the company to con- 
struct such additional switch tracks 
as may be convenient or necessary 
for the operation thereof is not re- 
stricted by a further provision au- 
thorizing it to construct on its right 
of way such tracks and buildings on 
its grounds as it may deem conven: 
ient or necessary. Houston v. Gulf, 
Clean. Coy, (LexyCiveA)r36 SW 04. 

LOSgoKnieht qv. Carrollton RR. Co379 
La.-Ann. 284; Gallagher v. Keating, 
27 Misc. 131, 58 NYS 366 [aff 40 App. 
Div. 81, 57 NYS 632, 1123]; Philadel- 
phia v. River Front R. Co., 133 Pa. 134, 
19 A 356. 

{a] Thus, where the charter of a 
company authorizes it to establish a 
railway along a public street to a 
particular point, and to run a locomo- 
tive on the road, the company will be 
entitled to make a turnout from the 
main track to communicate with a 
depot erected by it near the termi- 
nus of the road, containing the ma- 
chinery necessary for reversing the 
engine, etc., where no objection exists 
to the construction of a turnout at 
that particular point, subject, how- 
ever, to the police power of the mu- 
nicipality, and that it is so construct- 
ed and used as to interfere as little 
as possible with the free use of the 
public way. New Orleans, etc., R. Co. 
v. New Orleans Second Municipality, 
1 La. Ann. 128. 

{b] In California it has been held 
that Civ. Code § 465 subd 5, granting 
railroad companies power to build 
railroads along any street, does not 
authorize the building of turnouts 
or sidetracks in such streets. San Pe- 
aro. etc. ECO. Vs) Wuone Sbead Chali 
Cal.. 631, 158 P 204. 

20. Philadelphia v. River Front R. 
Co., 133 Pa. 134,419 A 356. 

[a] Yhus a decree entered by con- 
sent which directs that the railroad 
company shall lay “a single track 

only, without sidings for standing or 

passing trains,” and shall “at no time 
construct ‘any such switches 

or turnouts’ ” on such streets, does not 
forbid the railroad company from con- 
structing a turnout connecting its 
track with a warehouse. Philadelphia 
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pany.?5 


s.2° | road require it, 


v. River Front R. Co., 183 Pa. 134, 19 
A. 356. 

21. Power of municipality to grant 
use of street for railroad purposes in 
general see Municipal Corporations § 
3787. 

Municipal grant or consent to rail- 
road generally see supra §§ 246-250. 

22. Brown v. Chicago Great West- 
ern R. Co., 187 Mo. 529, 38 SW 1099. 

{a] Thus, under a constitutional 
provision declaring that all railways 
are “public highways, and all railroad 
companies common carriers,” a city 
may authorize a switch track to be 
constructed in a public alley, on an 
established grade, for the purpose of 
connecting the adjoining property 
owners with the main line. Brown v. 
Chicago Great Western R. Co., 137 
Mo. 529, 38 SW 1099. 

23. Brown v. Chicago Great West- 
ern R. Co., supra; Cereghino v. Ore- 
gon Short Line R. Co., 26 Utah 467, 
73 P 634. 99 AmSR 843. 

{a] City council cannot authorize 
permanent switch track, for private 
business only, along a street and 
across a sidewalk, from a steam rail- 
road in the street, to the detriment 
of people residing on the street, and 
to the damage of their abutting prop- 
erty, the streets being dedicated to 
public use. Cereghino v. Oregon Short 
Line R. Co., 26 Utah 467, 73 P 634, 99 
AmSR 8438. 

[b] Not private use.—The mere 
fact that a railroad company limits 
the use of a switch track to the car- 
riage of property does not make the 
use of the track private. Brown v. 
Chicago Great Western R. Co., 137 
Mo. 529, 38 SW 1099. 

Power of municipality to grant use 
of street by private railroad general- 
ly see Municipal Corporations § 3784. 

24. Colorado Springs vy. Colorado, 
etc eRe Co}; 38> Colo. 7107, So me a8208 
Bonner v. Milledgeville R. Co., 123 Ga. 
115, 50 SE 973. And see cases supra 
notes 22, 23. 

[a] Spur tracks.—Where, under a 
statute incorporating a railroad com- 
pany, it is granted the right by mu- 
nicipal authorities to lay a spur track 
in the streets of a city, the right so 
granted may be exercised independ- 
ently of the question whether the orig- 
inal charter right to lay spur tracks 
was exhausted with the first use. 
Bonner v. Milledgeville R. Co., 123 
Ga. 115, 50°SH’ 973% 

244%. Murdoch vy. Pittsburgh, 
Pa. 268, 100 A 869. 
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25. Bethlehem Borough v. Lehigh, 
etc: Re Co., 2b3s¢Pan 2otweo Au LO. 
26. Necessity of municipal con- 


sent to additional tracks see supra § 
246. 

27. Chicago, etc., R. Co. v. Hisert, 
127 Ind. 156, 26 NE 759. 


Additional tracks.?° 


[§ 266 


» 


When the necessities of the 
and there is sufficient room to do 


so within prescribed limits,?7 and there is no limi- 
tation as to the number of ‘tracks, the railroad com- 
pany, under the view of public necessity, may con- 
struct and use in the street or highway additional 
tracks to accommodate the increase of its trade and 
business,?® and, if damages were assessed to the ad- 
jacent owners "under the original grant, as under 
general proceedings of appropriation, it may con- 
struct such additional tracks, without paying addi- 
tional damages.?? 
right to lay a specified number of tracks in a street. 
at the time of the original location of its line, but 
lays only a part of them, it may thereafter, to ac- 
commodate the increase of its trade and business, 
lay the other authorized tracks.*° 

Further authority or consent. 


Where the company is given the 


Where the railroad 


28. Ark.—McLaughlin v. Missouri 
Pac. R. Co., 175 Ark. 912, 300 SW 929. 
Ga.—Macon R., ete., Co. v. South- 
ern R. Co., 28 Ga. A. 339, 110 SH’ 912. 
Ill—La Grange v. Indiana Harbor 
Belt R. Co., 204 Ill. A. 457. 
Ind.—Chicago, etc., R. Co. v. Hisert,. 
127 Ind. 156, 26 NE 759. 
Iowa.—Hileman vy. Chicago Great 
ence R. Co., 113 Iowa 591, 85 NW 


Mich.—Ecorse Tp. Highway Comrs. 
v. Wabash R. Co., 148 Mich. 436, 111 
NW 1090. 

N. J.—Newark v. New Jersey Cent. 
R. Co., 73 N. J. Hg. 469, 67 A 1009. 

Oh. ~_Varwig v. Cleveland, CLC. a Eve 
528 GlLOh Cine, 439, 3 Oh. Cir. Dec. 


etc., R. 


Con "39 LegInt "85. 

[a] Thus a_ railroad company, 
which has located a single track along 
a city street under an ordinance grant- 
ing it the right to construct its rail- 
road along the street within certain 
limits, and under general proceedings 
of appropriation in which damages. 
were assessed to adjacent landown- 
ers, is not restricted to one track, but 
has the right to construct additional 
tracks if required by its business, if 
there is sufficient room to do so with-. 
in the prescribed limits. Chicago, 
ete., R. Co. v. Hisert, 127 Ind. 156, 26 
NE 759. 

[b] Additional tracks for yard 
purposes not authorized.—A statute 
authorizing a railroad company to 
construct its “road’’ upon or across a 
highway relates to its main line 
tracks and necessary sidetracks in 
transporting passengers and freight, 
and does not authorize the construc- 
tion of additional tracks, occupying 
about two hundred feet of the high- 
way, for yard purposes, without the 
consent of the highway commission- 
ers. Ecorse Tp. Highway Comrs. v. 
ares R. Co., 148 Mich. 436, 111 NW 

{e] Limitation.—An ordinance per- 
mitting a railroad to construct and. 
operate one or more main and all nec-: 
essary sidetracks within certain spec- 
ified limits, and requiring the con- 
struction of a certain portion of such 
tracks within a specified time after 
the passage of the ordinance, but 
without any limitation as to the con- 
struction of other tracks, does not 
limit the right of the railroad to con- 
struct other tracks within any reason- 
able time after the passage of the 
ordinance. La Grange y. Indiana Har-- 
bor Belt R. Co., 204 Ill. A. 457. 

29. Chicago; ete.) R.-Co. v. \Hisert, 
127 Ind. 156, 26 NE 759. 

30. Williamsport v. Pennsylvania. 
R. Co., 40 Pa. Co. 267%. 


"For later cases, developments and changes in the law see. cumulative Annotations, same title, page and note number. 
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company’s power to lay tracks, sidetracks, switches, 
ete., as conferred in the grant or permission to it, 
is not exhausted by the original laying of tracks on 
the streets, it may thereafter, without the consent of 
the municipal authorities, lay thereon additional 
tracks,?+ or a branch line.*? Accordingly, where a 
city ordinance purports to grant the unreserved and 
unrestricted use of a street for railroad purposes, 
the company is not compelled at the outset to con- 
struct all the tracks it has a right to lay in the street 
under the grant,?* but it may construct a single track 
at first and then construct any additional track or 
tracks, authorized by the ordinance or statute, at 
any time in the future, whenever it becomes desira- 
ble from the necessities or convenience of operating 
its road.*4 But where the company’s right is ex- 
hausted by the construction of its tracks, it has no 
right some years afterward to build additional 
tracks, without additional authority therefor,*° un- 
less they are demanded by public necessity and the 
railroad owns the right of way.?® Municipal au- 
thority to construct a.single track in a street con- 
fers no authority to construct a double track.*? 
Where, if the location or route of a proposed railroad 
is indefinitely described upon the map filed by the 
company and in the instrument executed by a prop- 
erty owner conferring a right of way upon it, the 
track as established at the time of the grant of the 
right of way and with reference to the location of 
which the consent was given should be held unchange- 
able, and additional tracks, switches, or sidings can- 
not be constructed without the property owner’s per- 
mission,®® or the aequisition of the right through 
statutory condemnation proceedings;?® as in such 
a ease the consent of the property owner does not 
give the railroad company the right to utilize the 
street for as many tracks or for such sidings or 
switches as it may deem necessary in the accomplish- 


31. Williamsport v. Pennsylvania | single track, 
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ment of its corporate purposes.4° Where a railroad 
company, having a right by consent of abutting prop- 
erty owners to maintain only a single track in a high- 
way, changes and adds to its track by constructing 
switches and sidings, it becomes a trespasser as to 


_the abutting owners.*+ 


[§ 267] 12. Remedies by or against Railroad Com- 
pany*?—a. In General. Under a statute authoriz- 
ing the highway commissioners or other local au- 
thorities to sue, to sustain the rights of the public 
in and to any highway, and to enforce the perform- 
ance of any duty enjoined upon a railroad company 
in relation to such highway,** such commissioners 
may sue a railroad company, upon its abandoning a 
turnpike, which it had taken over from the turnpike 
company, to compel it to surrender the turnpike to 
them ;** or they may sue the company to compel it 
to restore a highway, which it has taken without 
authority of law, to its original condition;*®> and 
to recover damages or expenses sustained or which 
may be sustained by the town or city in consequence 
of any act or omission of a railroad company in vio- 
lation of any law or condition in relation to such 
highway.*® But a publie service commission, under 
its power to determine the terms and conditions upon 
which a railroad company may appropriate a county 
road, cannot order the company to construct a high- 
way in lieu of one appropriated, as it has agreed to 
dost 

As to validity of occupancy. The town or mu- 
nicipality in which the highway is situated may pro- 
ceed in equity against the railroad company to ascer- 
tain whether the road’s location and construction is 
or is not within the power granted to the company ;# 
and whether a railroad company rightfully occupies 
a street or highway must be determined in a direct 
proceeding, by a proper public officer in the name 
of the state,*® and unless so raised the presumption 


Or. 519, 177 P 426. 


-R. Co., supra. 
[a] 
road company is given power by stat- 
ute to condemn or purchase lands not 
exceeding sixty feet in width, and to 
establish a railroad thereon with one 
or more tracks, and the company ac- 
quires land of the width of sixty feet, 
and lays a single track thereon and 
across township roads in an unincor- 
porated town or village, and the town 
is thereafter incorporated, and the 
roads changed into borough streets, it 
does not authorize an injunction, at 
the suit of the borough, to restrain the 
railroad company from laying addi- 
tional tracks on its right of way 
across the streets. Olyphant v. Dela- 
ware, etc., Co., 225 Pa. 147, 73 A 1101. 
32. Bethlehem v. Lehigh, etc., R. 
Wor p23 Pan2515 97 pAs 1074; 

33. Los Angeles v. Southern Pac. 
R. Co., 157 Cal. 363, 108 P 65; Work- 
man v. Southern Pac. R. Co., 129 Cal. 
Dob, 620 Pa 185; 36: 

34 Los Angeles v. Southern Pac. 
R. Co., 157 Cal. 363, 108 P 65; Work- 
man v. Southern Pac. R. Co., 129 Cal, 
536,62 P+185, 316. 

35. McLaughlin v. Missouri Pac. 
R. Co., 1175 Ark. 912, 300 SW 929; 
Pittsburg, etc., R. Co. v. Chicago, 159 
Ill. 369, 42 NE 781; Henry v. Mason 
City, ete., R. Co., 140 Iowa 201, 118 
NW 310; Long Island R. Co. v. New 
York, 199 N. Y. 288, 92 NE 681. 

[a] Illustration.—A franchise to 
a railway company to maintain “its 
railroad track” along a street, under 
which franchise it lays a single track, 
‘does not authorize the company to lay 
an additional track sixteen years lat- 
er, where the damage done abutters 
is based on the maintenance of 4 


Rule applied.—Where a rail- 


is practically construed 'by the city [a] 


authorities as giving the right to 

maintain a single track only. Henry 

v. Mason City, ete., R. Co., 140 Iowa 

201, 118 NW 310. 

36. McLaughlin v. Missouri Pac. ’R. 
Co.,,175, Ark, 912, 300 SW 929. 

37. Klosterman v. Chesapeake, etc., 
R.) Co., 56 SW 820, 22 KybL 192, 114 
Ky. 426, 71 SW 6, 24 KyL 1183, 1233. 

38. Stephens v. New York, etc., R. 
Gor, th ING 23) 67 NEAL, 

39. Stephens v. New York, etc., R. 
Co., supra. 

Taking streets or highways for rail- 
road purposes generally see Eminent 
Domain § 102. 

40. Stephens v. New York, etc., R. 
Coseliio Ne Ye G25) 6 Ni a1 OF 

41. Stephens v. New York, etc., R. 
Co., supra. : 

42. Cross references: 

Actions for injuries to property see 
infra §§ 1215-1226. 

Remedies for obstruction of highway 
generally see Highways §§ 378-408. 

Rights and remedies of abutting own- 
er against use of street or highway 
by others generally see Highways 
§§ 265-267; Municipal Corporations 
§§ 3740-37438. 

Summary removal of railroad track 
from street see Municipal Corpora- 
tions, §°* 3830. 

43. See statutory provisions. 

44. Palatine v. New York Cent., 
ete., R. Co., 22 App. Div. 181, 47 NYS 
1024, 

45.° Barse v. Herkimer, etc., R. Co., 
13 NYSt 215. 

46. Barse v. Herkimer, etc., R. Co., 
supra; Cincinnati, ete., R. Co. v. Carth- 
age, 36 Oh. St. 631. 

47. In re County Road No. 65, 90 


Thus, where a railroad com- 
pany appropriates part of a county 
road for its right of way, under a 
contract with the county court to es- 
tablish another road, but the company 
fails to carry out its agreement, the 
public service commission, under its 
statutory power to determine terms 
an'd conditions in the event that the 
railroad company and county court 
fail to agree thereon, is without juris- 
diction to order the railroad company 
to construct a highway in lieu of the 
one appropriated. In re County Road 
No. 65; 90 Or. 519) 17.7 BP 426. 

48. Springfield v. Connecticut Riv- 
er R. Co., 4 Cush. (Mass.) 63 (wheth- 
er the way in question be a highway, 
properly so called, or a town way). 

49. Coffeen v. Chicago, ete., R. Co., 
84 Fed. 46, 28 CCA 274; Glass v. Mem- 
phis, etc., R. Co., 94 Ala. 581, 10 S 215; 
Peo. v. State Bd. Tax Comrs., 160 App. 
Div. 771, 146 NYS 112 [aff 79 Mise. 
134, 140 NYS 722]; Willson v. New 
York,. ete., R. Co., 1146 NYS 208. 

[a] Thus whether a terminal com- 
pany is exceeding its corporate pow- 
ers in attempting to operate tracks 
through certain public streets is a 
matter to be determined, in an ac- 
tion by the attorney-general in the 
name of the people. Peo. v. State Bd. 
Tax Comrs., 160 App. Div. 771, 146 
AS 122) faff 79) Mise. 134, 140° NYS 

[b] Walidity of ordinance author- 
izing the construction of a private 
Switch to connect with a railroad can 
be attacked only by an officer acting 
in the name of the state. Coffeen 
v. Chicago, etc., R. Co., 84 Fed. 46, 28 
CCA 274. 
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is that the company is in rightful oceupancy there- 
Such question cannot be raised for the first 
time in a property owner’s action against the railroad 
for an injunction and for damages as for a nuis- 
or in an action for damages against the 
company for killing plaintiff’s intestate;°? but it 
may arise in a suit between different railroad com- 
panies, as to their right to oceupy the same high- 
way,°* in which suit the local authorities of the 
county or municipality must be made parties.°4 
Recovery of possession; ejectment.®® 
pality may maintain ejectment to recover city land 
which a: railroad company is occupying uhlawful- 
ly;°° and since city streets are in its possession and 
control,°* an abutting owner cannot maintain an 
action for possession of any portion of the street or 
for ejection, against a railroad company occupying 
the same with the city’s lawful consent.°§ 
Recovery by railroad of cost of relocation. 


of .59 


ance ;°1 


50. Glass v. Memphis, etc., R. Co., 
94 Ala. 581, 10 S 215. 

51. Willson v. New York' Cent., 
etc., R. Co., 146 NYS 208. 

Injunction by abutting owner gen- 
erally see infra § 269. 

52. Glass v. Memphis, etc., R. Co., 
94 Ala. 581, 10 S 215. 

53. Middletown, etc., St. R. Co. v. 
Middletown Electric R. Co., 4 Pa. Dist. 
32, 16 Pa. Co..127: 

54. Middletown, etc., St. R. Co. v. 
Middletown Plectric R. Co., supra. 

55. Ejectment generally see Hject- 
menti9e Cy Ip. 1021. 

56. New York v. New York Cent. 
ReyCogh l98s App. cDiv. (O73 190s NYS 
ua MAtt eo + Nin Vic. Deb Os LOn INE otlclulls 

[a] Evidence.—In a city’s action 
of ejectment to recover from a rail- 
road land used as a right of way, evi- 
dence offered as to profits made by 
the railroad company over such right 
of way is properly excluded because 
of its uncertain relevancy, in view of 
the impossibility of appropriation -of 
any, certain amount for the occu- 
pancy of the particular portion of the 
right of way, and where the facts 
show that the railroad has acquired 
title by adverse possession, and that 
the city is estopped from denying the 
railroad’s title. New York v. New 
Work Centy. RCo. los) App: Div, okt, 
TIO INYS Wl [Latfl-234 N.Y. 113, 136 
NE 311]. 

57. See Municipal Corporations § 
3666 et seq. 

58. Dewey v. Chicago, etc., R. Co., 
37 S. D. 390, 158 NW 408. 

59. New York v. Davis, 7 F.. (2d) 
566. 

[a] Overhead electric cables, erect- 
ed by the New Haven Railroad above 
the Westchester Avenue Bridge, in 
the borough of the Bronx, city of 
New York, without applying for per- 
mission in accordance with New York 
City Charter § 528, were not illegal 
structures, so as to preclude the rail- 
road from recovering the reasonable 
cost of relocating such cables, so as 
to permit the construction of a munic- 
ipal railroad through such avenue, 
where the right of the railroad to op- 
erate its line in the city by electricity 
was derived from the state, of which 
it could not be deprived by the city, 
and, assuming that the city had the 
right to order the cables to be placed 
underground, or to be maintained ata 
certain height above the ground, no 
such order was at any time made. 
New York v. Davis, 7 F. (2d) 566. 

60. Injunction for obstruction of 
highway generally see Highways §8§ 
382-387. 

Injunctions ier general see Injunc- 
tions 32 C. J. 

61. Sia At tvisorn ete... KR. -CopaN: 
Maegerlein, 114 Ili. A. 222 (attorney- 
general or municipality). 
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for.5? 


A munici- 


Where | or highway.°®® 


Mo.—State v. St. Louis, etc., R. Co., 
86 Mo. 288 (county). 

N. J.—Morris, etc., R. Co. v. Stickle, 
20 N. J. Eq. 530 [rev 19 N. J. Eq. 386] 
(attorney-general). 

N. Y.—New York Cent., etc., Co. v. 
New York, 142 App. Div. 578, 127 NYS 
513 [aff 202 N. Y. 212, 95 NE 638]. 

Oh.—Cincinnati v. Pittsburgh, etc., 
R. Co., 24 Oh.-Cir. Ct. N.“S. (305. , 

[a] State and not municipal offi- 
cials.—Where the state legislature, 
pursuant to an exclusive right, has 
granted a franchise to a railroad com- 
pany to. occupy certain streets in a 
city for railroad purposes, and the 
railroad company, in the exercise of 
such franchise, has maintained tracks 
in the streets for many years, the 
right to enforce a removal of the 
tracks, if any, either as a nuisance 
or because the franchise has expired 
by limitations, vests in the state, and 
not in the municipality. New York 
Cent., etc., R. Co. v. New York, 142 
App. Div. 578, 127 NYS 513 [aff 202 N. 
Y..212, 95 Nik, 6387). 

62. See infra § 269. 

63. Birmingham Belt R. Co. v. 
Birmingham, 211 Ala. 674, 101 S 599; 
Louisville, ete., R. Co. v. Mobile, etc., 
RACo:,; 124 Ala. 162, 26 S 895; State v. 
St. Louis, etc., R. Co., 86 Mo. 288. 

Railroad as nuisance generally see 
Nuisances § 255. 

64. Birmingham Belt R. Co. v. 
Birmingham, 209 Ala. 501, 96 S 597; 
Newpoint v. Cleveland, ete., R. Co., 59 
Ind, A. 147, 107 NE 560; Grand Rapids 
v. Pere Marquette R. Co., 248 Mich. 
686, 227 NW 797. 

[a] Defenses.—Contention of a 
railroad sued by a city to compel the 
removal of tracks from a portion of a 
street that the removal of the tracks 
will cause industrial distress is no de- 
fense, since such argument should be 
made to the city commission. Grand 
Rapids v. Pere Marquette R. Co., 248 
Mich. 686, 227 NW 797. 

{b] Bill held defective.—A bill of 
complaint by an incorporated city to 
compel the removal of railroad tracks 
from a city street which fails to dis- 
close that the tracks in question were 
laid before the annexation of such of 
the property on which the street was, 
or whether such tracks were laid 
after the adoption of a constitutional 
provision authorizing a revocation of 
the right to maintain such tracks, or 
whether there had been a legal revoca- 
tion of the right to maintain such 
streets, stated no cause of action. 
Birmingham Belt R. Co. v. Birming- 
ham, 209 Ala. 501, 96 S 597. 

[ec] Answer.—(1) Where a town 
desires to enjoin a railroad company 
from using additional tracks laid in 
a street which the company claims 
belongs to it as right of way, the 
grant to the company, being mere 


[§ 268] b. Injunction®°—(1) In General. 
junction will lie at the instance of the proper state, 
county, or municipal authorities,®! or, under proper 
circumstances, by an abutting owner or other citi- 
zen,°? to restrain a railroad company from construct- 
ing and operating its road on a publie street or high- 
way without authority of law,°* or to require its re- 
moval,** or to restrain the company from using the 
street or highway in an unreasonable, wrongful, or 
unlawful manner,®® or to compel it to abate unlaw- 
ful obstructions which it has placed in the street 
Injunction will also he to restrain 


[§§ 267-268 


a railroad has lawfully constructed its road through 
a street, and is occupying the street in a lawful man- 
ner under direct ‘legislative authority, it is entitled 
to recover the reasonable cost of removing and re- 
locating any part of its structures for the accommo- 
dation of the municipality without an order there- 


An in- 


evidence of title, need not be set up 
in the company’s answer, where the 
company is not attempting to enforce 


the grant. Newpoint y. Cleveland, 
ete,, Re Co.,.,59 Ind.) A. 147, 107 NE: 
560. (2) Where the answer alleges 


that the former owners of the land 
granted it the strip as a right of way, 
the word “grant” implies a convéy- 
ance in writing, and sufficiently avers 
@ conveyance in writing. Newpoint 
v. Cleveland, etc., R. Co., supra. 

65. Pittsburgh, ete., R. Co. v. Rem- 
ington, 45 Ind. A. 561, 89 NE 614, 91 
NE 249; Cincinnati v. ae a 
ete:, Re -Co:; 24 Oh? Cir--CtUN. Se 305¢ 

[a] Fence; pleading.—In a suit to 
prevent a railroad company from 
erecting a right of way fence, a com- 
plaint alleging that the fence which 
defendant wished to erect would pre- 
vent free access to defendant’s de- 
pot and to the streets, and that by 
erecting the fence defendant would 
commit a great and lasting injury to 
plaintiff town that could not be com- 
pensated in damages, is not demur- 
rable for want of facts. Pittsburgh, 
etce., R. Co. v. Remington, 45 Ind. A, 
561, 89 NE 614, 91 NE 249. 

{b] Decree.—Where a decree de- 
clares certain parts of a railroad’s 
right of way to be public streets, and 
that the title to the remainder of the 
right of way shall be quieted in the 
company, a provision that neither 
party shall erect any barriers between 
O and I Streets to prevent free ac- 
cess to the railroad’s depot or to the 
streets does not open the whole of the 
right of way between O and I Streets 
to the public as a street, nor prevent 
the railroad company from inclosing 
it as private property so as not to 
prevent free access to the streets of 
the town or to the depot, although the 
public will be confined to the town’s 
established streets. Pittsburgh, etc., 
R. Co. v. Remington, 45 Ind. A. 561, 89 
NE 614, 91 NE 249. 

Railroad as nuisance generally see 
Nuisances § 255. 

66. . Red Bluff v. Southern Pace. Co., 
44 Cal. A. 667, 187 P 152 

[a] Railroad embankment which 
obstructs and prevents the use of a 
street in the accustomed way by the 
public constitutes a nuisance which 
the superior court has jurisdiction to 


abate. Red Bluff v. Southern Pac. 
Co., 44 Cal. A. 667,:187 P 152. 
{[b] Determination of violation of 


agreement.—In a city’s action to com- 
pel the removal of a railroad embank- 
ment as constituting an unlawful ob- 
struction of a street, the court has the 
right to determine the question of 
whether the railroad, in obstructing 
the street after the city’ s permission 
has been withdrawn, is violating its 
agreement, evidenced by a resolution 
granting a permit to obstruct the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the company from removing a roundhouse or other 
structure which it has contracted to maintain.®? 
Where, however, a railroad company has obtained 
proper authority to construct its road upon or along 
a street or highway, a court of equity ordinarily 
will not interfere to restrain such construction.°® 
In ordering a removal of tracks, the court may take 
into consideration the matter of public interest in 
deciding on the time or manner of removal;®® and 
an injunction which will interfere with the loading 
of freight in the street by a railroad company oper- 
ating over the streets should not be ordered on the 
ground that the company is obstructing the high- 
way, except upon a full investigation by trial, since 
not only the company, but the public offering its 
freight for carriage, is affected.”° 

Estoppel.?1 Municipal or local authorities wil 
be estopped from enforcing such remedy where the 
railroad company has gone to considerable expense 
in constructing its tracks and they have acquiesced 
or delayed to take action for a number of years;"? 
or where the public right in the street or highway 
has been extinguished by the vacation of it as a pub- 
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le highway, except for a short distance, over which 
public travel is not impeded.7* 

[§ 269] (2) By Abutting Owner or Other Citi- 
zen.“* Injunction to restrain the construction and 
operation of a railroad on a street or highway with- 
out authority of law may also be’ maintained by an 
abutting owner or other citizen who is or will be 
specially injured thereby,7® even though he is not 
irreparably injured;7° and this rule applies although 
the abutting owner is a railroad company which it- 
self operates a railroad on the street without au- 
thority.77 If the abutting owner is the owner of 
the fee of the street or highway and the railroad is 
constructed and operated without his consent or 
compensation to him, he is entitled to injunctive re- 
lief.78 

Railroad rightfully on street or highway. Where 
the railroad company is rightfully occupying the 
street or highway, as a general rule an injunction 
will not lie, at the instance of an abutting owner or 
other citizen, to restrain the railroad company from 
using the street or highway,’® especially where he 


street. Red Bluff v. Southern Pac. Co., 
44 Cal. A. 667, 187 P 152. 

67. Dublin v. Fort Worth, etc., R. 
Co., (Tex. Civ. A.) 292 SW 591. 

[a] Evidence.-held insufficient to 
establish a valid contract requiring a 
railroad to maintain a roundhouse ina 
city’s suit to enjoin removal. Dublin 
v. Fort Worth, etc., R. Co., (Tex. Civ. 
1A.) 292 SW 591: 

68. Baxter v. Spuyten Duyvil, etc., 
R. Co., 61 Barb. (N. Y.) 428, 11 AbbPr 
NS 178; Bethlehem v. Lehigh, etc., 
Hy, CO.) 205, Pa. 2015.97 A 1074: 

69. Camden v. West Jersey, etc., 
R. Co., 95 N. J. Eq. 346, 123 A 509. 

[a] Rule applied.—Where a mu- 
nicipality is entitled in equity to re- 
quire a railroad to discontinue the 
use of its streets for terminal pur- 
poses, but it is a matter of public in- 
terest that business houses on the 
railroad should be efficiently served, 


which cannot be done if the railroad. 


is required to discontinue the use of 
the streets immediately, equity is 
privileged, in a suit for injunction, to 
define the municipality’s rights and 
to insure their observance at the ear- 
liest practicable time and to that end 
ascertain and fix that time. Cam- 
den v. West Jersey, etc., R. Co., 95 N. 
J. Eq. 346, 123 A 509. 

70. Ft. Edward _v. Hudson Valley 
R. Co., 127 App. Div. 438, 111 NYS 
153. 

71. Estoppel as to construction of 
railroad generally see Estoppel §§ 164, 
196. 


72. Klosterman v. Chesapeake, etc. 4 
R. Co., 56 SW 820, 22 KyL_ 192; Flint 
vy. Grand Trunk Western R. Co., 207 
Mich. 213, 174 NW i47; State v. St. 
Louis, etc., R. Co., 86 Mo. 288. 

[a] Ilustrations.— (1) Where 
switching and storage tracks crossing 
city streets are built on a railroad’s 
right of way at considerable expense 
without the city’s permission, and the 
railroad continues to use the tracks 
for six years without objection, the 
city is estopped from requiring the 
railroad to remove its tracks. Flint 
v. Grand Trunk Western R. Co., 207 
Mich. 213, 174 NW 147. (2) And 
where the railroad has incurred con- 
siderable expenses in building sidings 
on its right of way before a city coun- 
cil rescinds its resolution granting 
permission to cross streets, it will be 
permitted to complete the tracks by 
extending them to the main track, so 
as to relievé the situation as to local 
freight and facilitate movement of 
through freight, with safeguards for 
the users of the streets. Flint v. 
Grand Trunk Western R. Co., supra. 


{b] Limitation.—While the limita- 
tion of five years in respect of an ac- 
tion for damages does not protect the 
company from liability for injury 
done to abutting property on a street 
in which it has built its road, yet by 
reason of the acquiescence of the city 
authorities and of the persons inter- 
ested they cannot after such time en- 
join the operation of the road, or re- 
quire its removal. Klosterman v. 
Chesspeake, etc., R. Co., 56 SW 820, 
22 KyL 192. 

73. Morris, ete., R. Co. v. Stickle, 
20 N. J. Hq. 530 frev 19 Ne J. Eq- 


Action for injuries to property 
see infra §§ 1215-1226. 

Injunction by abutting owner gen- 
erally see Highways § 267; Municipal 
Corporations §§ 3752-3759. 

Under eminent domain law see Hm- 
inent Domain § 528. 

75. Ala.—Birmingham R. Light, 
etc., Co. v. Moran, 151 Ala. 327, 44 S 
152; Mobile, ete., R. Co. v. ‘Middleton, 
139 Ala. 610, 36 g 782; Louisville, etc., 
RCo. Vv. ree etc., R. Co., 124 Ala. 
162, 26. S.895 

Colo.—Ward vy. Colorado Eastern R. 
Co.,| 22 Colo. A, 332, 4252P 567. 

Mo.—Sherlock v. Kansas City Belt 
R. Co., 142 Mo. 172, 43 SW 629, 64 
AmSR 551. 

N. Y.—Wetmore vy. Story, 22 Barb. 
414, 3 AbbPr 262. 

Pa,—Edwards v. Pittsburg Junc- 
tion |R. -Co.; 215) Pa,,,597, 64 A798; 
Pennsylvania R. Co.’s App., 115 Pa. 
514, 5 A 872; Riley v. Pennsylvania 
Co., 32 Pa. Super. 579; Philadelphia, 
ete., R. Co. v. Philadelphia, etc., Pass. 
RR. Co. 36. Pa... Dist., 4387; “Barker. v. 
Hartman Steel Co., Ltd., 6 Pa. Co. 183. 

Utah.—Cereghino v. Oregon Short 
Line R. Co., 26 Utah 467, 73 P 634, 99 
AmSR 843. 

W. Va.—Curry v. Boone Timber Co., 
87 W. Va. 429, 105 SE 263. 

[a] "To sustain complaint for con- 


structing and maintaining a railroad | 


track on a public street, owners of 
property in the vicinity must estab- 
lish that it is a public nuisance and 
that they have sustained special dam- 


age. Black v. Philadelphia, etc., R. 
Co., 58 Pa. 249. 
{[b] Under void franchise.—The 


construction of a railroad on a city 
street under the authority of a void 
franchise may be enjoined at the 
suit of a property owner suffering 
special injury therefrom, and he is 
not required to resort to an action at 
law for damages. Ward v. Colorado 
Mastern’ KR. Co., 22) Colo. A. 332; 125 
P 567. 

76. Pennsylvania R. Co.’s App., 115 
Pa. 514, 5 A 872. 


77. Louisville, ete., R. Co. v. Mo- 
bile, Ctchit. Coz, 124’ Ala. 162, 26 S 


ota Reason for rule.—‘“There is no 
element of estoppel under the facts. 
If the servitude laid on the streets by 
the complainant in the laying of its 
railroad tracks and the operation of 
its trains thereon injuriously affects 
the abutting property of the com- 
plainant, the additional servitude pro- 
posed by the defendant would most 
naturally tend to increase the dam- 
age. Besides, the fact that complain- 
ant is injuriously affecting its prop- 
erty cannot prevent it from complain- 
ing of an injury done to its property 
by another.” Louisville, ete., R. Co. 
v. Mobile, ete., R. Co., 124 Ala. 162, 
171, 26 S 895. 

78, Northern Cent. R. Co. v. Can- 
ton Co., 104 Md. 682, 65 A 337; Coats- 
worth v. Lehigh Valley R. Co., 156 N. 
Y. 451, 51 NE 301; Henderspon v. New 
York Cent. R. Co., 78 N. Y.'423; Wil- 
liams v. New York Cent. R. Co., 16 
N. Y. 97, 69 AmDec 651 [rev 18 Barb. 


222]; Syracuse Solar Salt Co. v. 
Rome,” ete. / Ri. :Cou tl wA ppg Dineoone 
42 NYS 590; Fidelity Ins., ete., Co. 


v. Philadelphia, etc., 
Pa. Dist. 73.7: 

[a] Abutter, owning to center of 
street, may perpetually enjoin the 
prospective construction of a railroad 
thereon, without compensation to him, 
which would be specially injurious to 
his property. Milhau v. Sharp, 27 N. 
Y. 611, 84 AmD 3814. 

[b] Mandatory injunction requir- 
ing the removal of tracks which are 
laid without authority on an abutting 
owner’s land in a street may be is- 
sued. Northern Cent. R. Co. v. Can- 
ton Co., 104 Md. 682, 65 A 337. 

79. U. S.—Whittaker v. Atlanta, 
etc., R. Co., 11438 Fed, 583; 

Chicago, etc., R. Co., 84 Fed. 46, 28 
CCA 274. 

Ala.—Mobile, ete., R. Co. v. Middle- 
ton, 139 Ala. 610, 36 S 782. 

Ga.—Burrus v. Columbus, 105 Ga. 
42, 31 SE 124. 

Ill.— Hill v. St. Louis, ete., R. Co., 
243 Ill. 344, 90 NE 676; Walther v. 
Chicago, ete: fR. "Co. 215 pMle e456 
NE 461 [aff 117 Ill. A. 364]; Stetson 
Vv. Chicago, eter, oi CO. Destin iae 
Atchison, etc., R. Co. v. Maegerlein, 
114 Ill. A. 222. 

Iowa.—Hughes v. Mississippi, 
R. Co., 12 Iowa 261; Milburn v. Cedar 
Rapids, 12 Iowa 246. 

Pe rapeee to ge: V., ‘Chicago. "etens whe 
Co., 1 McG. 299. 

N. J.—Mor ris, etc., R. Co. v. Stickle, 
386]. J. Hq: 530 [rev DD INE Soe Eds 

N. Y.—Drake v. Hudson R. Co., 7 


Passs:R. Co., 6 


Coffeen v. 


etc., 
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has consented to its loecation’® or has acquiesced or 
delayed for a number of years to complain thereof.** 
But he may insist that such streets be used in a man- 
ner not caleulated to inflict unnecessary injury,*? 
and may be entitled to injunctive relief where he 
receives or is threatened with such special injury, 
different from that suffered by the public in gen- 
eral, that an action at law would be an inadequate 
remedy,’? even though his property is not situated 
on the part of the street on which the railroad is 
constructed or to be constructed ;5* 
case must be presented and the impending danger 
must be imminent and impressive to justify the is- 
suing of an injunction as a precautionary and pre- 
Thus, if this special injury is 
or will be such that the abutting owner or other citi- 


ventive remedy.®° 


Barb. 508; rents See v. Long Island 
R. Co., 4 Edw. 411. 

N. C.—Griffin v. Sees Fen COs; 
150 .N. C. 312, 64 SE 16. 

Pa.—Peterson v. Navy Yard, etc., R. 
Co:, 5 Phila. 199. 

[a] Where municipality has title 
to fee of street, an abutter cannot pre- 
vent its use for a railway when per- 
mitted by the municipality and au- 
thorized by an act of the legislature. 
Patterson v. Chicago, etc., R. Co., 75 


Ill. 588; Stetson v. Chicago, etc., R. 
Cos, (to I 4. 
{b] For example, a freight termi- 


nal railroad, which laid rails on grade 
in the street in front of plaintiff's 
property, and used them only in a rea- 
sonable way, without cutting off light, 
air, or access, could not be enjoined 
from such use by plaintiff, who did 
not own the fee in the street. Stan- 
ley v. Jay St. Connecting R. Co., 182 
App. Div. 399, 169 NYS 530 [rev 100 
Mise. 493, 166 NYS 119, and aff 227 
N. Y. 639 mem, 126 NE 922 mem]. 

80. Wolfard v. Fisher, 48 Or. 479, 
84 P 850, 87 P 530, 7 LRANS 991. 

81. Ky. —Klosterman  v. Chesa- 
Poe, etc., R. Co., 56 SW 820, 22 KyL 
192. 

Mo.—Planet Property, etc., Co. v. 
St. Louis, etc., R. Co., 115 Mo. 613, 
22 SW 616. 

N. J.—Morris, etc., R. Co. v- Stickle, 
20 N. J. Eq. 530 [rev 19 N. J. Eq. 386]. 

Or.—Wolfard v. Fisher, 48 Or. 479, 
84 P 850, 87 P 530, 7 LRANS 991. 

Pa.—Aldine Realty Co. v. Manor 
Real Est., etc., Co., 297 Pa. 583, 148 
A 56; Good v. Queens Run Fire Brick 
Co., 324 Pa. 496, 73 A 906. 

[a] Illustrations. —(1) Where 
plaintiff stands by and allows a rail- 
road company to construct a cut un- 
der a highway without taking any ac- 
tion to prevent it, further than notify- 
ing defendant of his objection, he is 
not entitled to an injunction to re- 
strain the operation of the road 
through such’ cut. Planet Property, 
ete., Co. v. St. Louis, ete., R. Co., 115 
Mo. 613, 22 SW 616. (2) Where a 
brick company laid a private siding 
on a street with the consent of the 
city and all the abutting owners ex- 
cept plaintiff, who refused to sign a 
permission for it to do so, but plaintiff 
permitted the operation of the siding 
for ten years, when an additional 
track was laid and the plant remod- 
eled at great expense, and for five 
years thereafter did not object to the 
tracks, plaintiff was guilty of laches, 
barring injunctive relief. Good v. 
Queens Run Fire Brick Co., 224 Pa. 
496,73 A906. (3) Where an abutting 
owner acquiesces for more than 
twenty years in the use of a strip of 
land for railroad purposes, after it 
has been vacated as a public highway, 
and there is a clear and unobstructed 
roadway for access to his premises, 
and the only spevial injury is the in- 
convenience of not being permitted 
to have wagons stand in front of his 
premises to load and unload, it is not 
a case for a court of equity to enter- 
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but a strong 


tain jurisdiction of by injunction. 
Morris, etc., R. Co. v. Stickle,’ 20 N. 


J. Eq. 530 [rev 19 N. J. Eq. 386]. 

82. Laviosa v. Chicago, etc., R. Co., 
1 McG. (La.) 299. 

83. Ward v. Colorado Eastern R. 


Co., 22 Colo. A. 332, 125 P 567; Drake 
v. Hudson River R. Co., 7 Barb. (N. 
Y.) 508; Peterson v. Navy Yard, etc., 
R. Co., 5 Phila. (Pa.) -199. 

84. Ward v. Colorado Hastern R. 
Co., 22: Colo: A: 332, 125 P 567. 

85. Drake v. Hudson River R. Co., 
4, Barbi GN wy.)--508: 

86. Bond v. Pennsylvania Co., 171 
Ill. 508, 49 NE 545 [rev 69 Ill. A. 507]; 
Stephens v. New York, etc., R. Co., 
175 N. Y..72, 67 NE 119; Kemble v. 
Philadelphia, ete., R. Co., 140 Pa. 14, 
21 A 225 

[a] Interference with light.— 
Where an encroachment is about to 
be attempted, a citizen owning prop- 
erty on the opposite side of the street 
whose light and view are interfered 
with, and whose right to use the 
street may be interfered with by in- 
creased travel in the future, and who 
has bought his property according to 
a plan of lots on which the street was 
indicated, has a standing in equity to 
enjoin the railroad company from en- 
croaching on the street for station 
purposes. Riley v. Pennsylvania Co., 
32 Pa. Super. 579. 

{b] Bridge.—The owner in fee of 
premises within the bounds of a 
street, subject only to the right of 
way of the public over it, may enjoin 
the maintenance and erection of a 
railroad bridge across the premises, 
without his consent. Coatsworth v. 


Lehigh Valley R. Co., 156 N. Y. 451, 
51 NE 301. 
{c] Parties.—In an action against 


a railroad company to restrain it from 
extending its road in a city, and to 
annul an ordinance of the common 
eouncil granting permission to the 
company to extend its road, the city 
is a necessary and proper party, 
where the common council, on grant- 
ing such permission, has reserved to 
the city ten per cent of the gross re- 
ceipts from travel on the portion of 
the road to be extended. Peo. v. New 


York; jetc., (Ri Co, 45° Barb. CN.) Y-) 
73, 26 HowPr 44. 
87. ete., R. 


Laviosa v. Chicago, 
Co., MeG. (La.) 299. 

88. Roman v. Strauss, 10 Md. 89; 
Versteeg v. Wabash R. Co., 250 Mo. 
61, 156 SW 689; Foudry v. St. Louis, 


ete., R. Co., 130 Mo. A. 104, 109 SW 
80; Riley v. Pennsylvania Co., Sy LE 
Super. 579; Pepper v. Union R. Co., 


113 Tenn. 53, 85 SW 864. 

[a] Abutting owner who must use 
a street aS a means of access to his 
property has a special interest there- 
in, which gives him a standing to in- 
voke the aid of equity to prevent an 
unlawful obstruction of the _ street 
which other members of the general 
public have not. Riley v. Pennsylva- 
nia Co., 32 Pa. Super. 679; Pepper v:- 
Union R. Co., 113 Tenn. 53, 85 SW 864. 


[§ 269 


zen would have no adequate remedy at law, he may 
maintain an injunction to restrain the railroad com- 
pany from doing unauthorized or negligent acts or 
placing obstructions in the street or highway;*® or 
to compel it to remove its tracks to a greater distance 
from his property;°87 or to prevent, or compel the 
removal of, an unlawful obstruction which seriously 
interferes with the right of ingress or egress to or 
from his property,®® or with the use of the street 
for traffic or travel.§® 
join a railroad company from using a public street, 
at the instance of a private citizen, where he has 
an adequate remedy at law,9° or where the injury 
is due merely to a proper use and operation of the 
road;®! nor will it require the railroad company to 
remove obstructions at the instance of abutting own- 


Equity, however, will not en- 


[b] Obstructing alley.—The facts 
that an alley over which complain- 
ants are entitled to a right of way is 
the only reasonably convenient mode 
of reaching their property and place 
of business, the streets bounding 
thereon being already rendered near- 
ly impassable by railroad tracks, and 
that defendants are about to obstruct 
this alley by laying a railroad track 
across it, by which complainants will 
be subject to irremediable damages, 
are sufficient to warrant the granting 
of an injunction to prevent such ob- 
ecu Roman y, Strauss, 10 Md. 


{e] Switch track.—Where a switch 
track is extended across a street in 
order to unload freight in the street 
and the track is below the _ street 
grade and completely shuts off travel 
along the street, and bars one method 
of access to plaintiff’s property, the 
company may be ordered to remove 
that part of the track obstructing 
the street. Ettenson v. Wabash R. 
Co., 248 Mo. 395, 154 SW 785. 

{aq Standing cars or trains.—An 
owner of property abutting on a 
street is entitled to an injunction re- 
straining a railroad company from al- 
lowing its trains or cars to remain or 
stand in front of his property, so as 
to interfere with the passage of his 
wagons along the street. Versteeg v. 
ones R.e'Co:, 250 Mo. 61)" 156° Swe 

89. Foudry v. St. Louis, ete. R- 
Co., 130 Mo. A. 104, 109 SW 80; Peo. 
v. New York, etc., R. Co., 45 Barb. 
(N. Y.) 73, 26 HowPr 44. 

[a] Pleading.—(1) An injunction 
will not be granted restraining a rail- 
road company from constructing its 
road in a public reet where there 
is no allegation that it is about, or 
threatens, to obstruct the _ street. 
Peo. v. New York, etc., R..Co., 45 Barb. 
(N. Y.) 738, 26, HowPr 44. (2) The 
mere allegation of irreparable mis- 
chief from the acts complained of is 
not sufficient, but the facts must be 
stated to show that the apprehension 


of injury is well founded. Peo, v. 
New York, etc., R. Co., supra. 
90. Mills v. Parlin, 106 Ill. 60; 


Atchison, ete., R.. Co. v. Maegerlein, 
114 Ill. A. 222; Planet Property, etc., 
Co. v. St. Louis, etc., R. Co., 115 Mo. 
613, 22 SW 616. 

[a] Embankment.—An injunction 
does not lie at the instance of a pri- 
vate owner to compel the removal of 
an embankment constructed and 
maintained upon a street by a rail- 
road company under a claim of right 
by ordinance. Atchison, etc., R. Co. 
v. Maegerlein, 114 Ill. A. 222. 


91. Conabeer v. New York Cent., 
ete., R. Co., 156 N. Y. 474; 51 NE 402. 
[a] Abutting owner.—(1) Where 


an abutting owner is bound by the 
consent of his grantor to the use by a 
railroad of a right of way over land 
which afterward becomes a public 
street, he cannot enjoin the construc- 
tion of additional tracks, on the 


For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number 
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ers, on the ground of breach of conditions, which 
were not imposed for their special benefit.” 
“Owners for whose accommo- 
dation a railroad siding is laid in a publie street can- 
not enjoin its removal by the city.°?% 

[§ 270] (3) By Railroad Company. Where a 
railroad company has lawfully laid its tracks through 
a street or highway, it may maintain an injunction 
to prevent the municipal or local authorities or an 
abutting owner from unreasonably tearing up or 
removing such tracks;®* or from interfering with 
the construction and use of necessary tracks or 
structures;°* or where the road is constructed on 
a private right of way, it may sue to enjoin a 
ipality from encroaching thereon by the construc- 


Enjoining removal. 


tion of a street.®°> An injunction 
ground that they would constitute an 
additional burden, if it does not ap- 
pear that the amount of traffic would 
be increased. Conabeer v. New York 
Cent., etc., R. Co., 156 N. Y. 474,751 NE 
402; Cincinnati Gas Coke, etc., Co. v. 
Baltimore, ete., Southwestern R. Co., 
tt One Cina Ct. UN.) Siiit95,133) Oh Cir: 
Ct. 192 [aff 86 .Oh. St. 343 mem, 99 
NE 1122 mem]; Ledger v. Philadel- 
phia, ete R. 1Co.;) 12 Pas Dist... 689; 
Magee v. London, etc., R. Co., 6 Grant 
Ch. (Ont.) 170. (2) The placing of a 
second railway track in a street from 
thirty-six to forty feet in width be- 
‘tween the curbs-does not amount toa 
destruction, or an exclusive occu- 
pancy, of the street, and an injunc- 
tion against such use of the street 
will not lie upon the petition of abut- 
ting property owners, especially since 
an action by one railway company to 
condemn their rights in the street is 


pending. Cincinnati Gas Coke, etc., 
Coz. Ve Baltimore, etc., Southwestern 
R. Co., supra. 

{[b] Watch box.—Equity will not 


enjoin, at the suit of a property own- 
er, the erection of a watch box by a 
railroad company upon the sidewalk 
in front of his property to control the 
operation of safety gates, ordered to 
be erected by city councils, where the 
gates about to be erected are of the 
most approved device, and can be op- 
erated only by the flagman from 
within the watch box, which is so 
placed as to control both the street 
and the railroad itself, and seems to 
have been the result of the best and 
most careful judgment upon the part 
of the railroad company. Ledger v. 
Pe atelpiua, ete, Re Co.,912 Pay Dist: 


92. Aldine Realty Co. v. Manor 
greet Est., etc., Co., 297 Pa. 583, 148 
fa] Thus, where an ordinance va- 


cating streets and surrendering beds 
thereof to a railroad company im- 
posed certain conditions on the com- 
pany, but not for the special benefit of 
adjoining owners or any of their pred- 
ecessors in title, such owners have 
no standing to maintain an action to 
require the removal of obstructions 
on the ground that the conditions 
have been breached. Aldine Realty 
Co. v. Manor Real Estate, etc., Co., 297 
Pa. 583, 148 A 56. 

9244. Murdoch y. Pittsburgh, 256 
Pa. 268, 100 A 869. 

93. Ala.—Florala v. Louisville, 
etc., R. Co., 213 Ala. 342, 104 S 769. 

Cal.—Southern Pac. R. Co. v. Fer- 
ris, 93 Cal, 263, 28 P 828, 18 LRA. 510. 

Nebr.—Union Pac. R. Co. v. Lin- 
coln, 97 Nebr. 198, 149 NW 419. 

N. Y.—New York Cent., etc., R. Co. 
v. New York, 202 N. Y. 212, 95 NE 
638; New York Cent... etc, R. oa s 
New York, 135 App. Diy. SOL LONG YAS 

W. Va. Mipriieran CLCiw tm Onis 


Alston, 54 W. Va. 597, 46 SE 612. 


fa] On dedicated highway.—Where 
a railroad company has built its road, 
as authorized by statute, on a strip 
of. land dedicated as a highway by the 
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munic- 


will also lle at ' nanee.? 
owner, it is entitled to an injunction 
to restrain the destruction of its track 
over such strip by a grantee of the 
land, who asserts ownership thereto 
because it was never actually used 
as a‘thighway. Southern Pac. R. Co. 
Bical 93 Cal. 268, 28 P 828, 18 LRA 


{b] Pleading.—In an action by a 
railroad to restrain defendant city 
from-enforcing a resolution directing 
the removal of plaintiff’s tracks, etc., 
from the city streets, where plaintiff 
relies on certain ordinances as au- 
thority to maintain the tracks, it is 
error to strike from the complaint al- 
legations relating to the location of 
the business of the city, the induce- 
ments offered plaintiff to construct its 
road, as to passenger stations in the 
city, and as to freight houses and 
their capacity, the car capacity of the 
yard tracks and other tracks and 
structures, their valuation, and also 
allegations of the passage of different 
ordinances under which plaintiff 
claims authority to construct and 
maintain the tracks. New York Cent., 
ete., R. Co. v. New York, 135 App. Div. 
331, 119 NYS) 999. 

[ec] Burden of proof.—Where, in 
such an action, the railroad company 
claiming a permanent legal right to 
maintain its tracks along a_ street 
reads in evidence the record of the 
common council granting a permit to 
lay permanent tracks along and 
across the street, the burden is on 
the city to show some fact success- 
fully challenging the railroad’s claim. 
Jamestown, etc., R. Co. v. Jamestown, 
184 NYS 545. 

94. Shelbyville v. Glover, 184 Fed. 
234, 106 CCA 376. 

{a] Construction of “Y.’’—Where 
the fiscal court of a county grants to 
an electric railroad company a right 
of way to construct its line on a pike 
to the limits of a city, whether such 
grant by implication includes the 
right to build a Y at the city limits 
necessary to the company for the 
making of a terminal station at that 
point depends on whether the court, 
in making the grant, contemplated 
the reasonable possibility that such 
point would constitute the terminus 
of the road either permanently or 
temporarily, and that pending final 
determination of such question, in a 
suit, it is within the discretion of the 
court to grant a temporary injunction 
restraining interference with the con- 
struction and use of such Y. Shelby- 
nee vy. Glover, 184 Fed. 234, 106 CCA 
376. 

95. Carolina, ete., R. Co. v. Alex- 
ander, (S. C.) 151 SH 893. 

[a] Evidence held sufficient to 
show that defendant at no point wid- 
ened the street or came nearer the 
railway track than the street had ex- 
isted for forty years. Carolina, etc., 
R. Co. v. Alexander, (S. C.) 151 SH 


96. Florala v. Louisville, ete., R. 
Co., 213 Ala. 342, 104 S 769; Mobile v. 
Louisville, etce., R. Co., 84 Ala. 115, 
4$ 106, 5 AmSR 342; Galveston, etc., 
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the instance of a railroad company to enjoin the en- 
forcement of an ordinance which has for its purpose 
the destruction, of the company’s legally vested right 
to use a street for railroad purposes;°® and in such 
suit the municipality cannot by cross bill seek to en- 
force another ordinance requiring the placing of the 
tracks at a different grade,®? since such right nei- 
ther grows out of, nor is connected with, the subject 
matter of the bill and may he enforced in a sep- 
arate suit at law.°® 
enjoin local officers from interfering with the laying 
of tracks, as authorized by a general law, although 
consent of the local authorities has not been ob- 
tained,®® or from preventing the company from con- 
structing an additional track, as authorized by ordi- 
But an injunction is not the proper remedy 


An injunction may issue to 


R. Co. v. Galveston, (Tex. Civ. A.) 
186 SW 368. 
fa] Tilustrations,—(1) Where a 


company is legally vested with the 
right to load and unload its freight 
cars on a city street, and the city at- 
tempts, by ordinance, to stop the ex- 
ercise of the right, thus paralyzing 
the freight business of the company 
in the city, equity will interfere to 
protect the franchise. Mobile if 
Louisville, ete., R. Co., 84 Ala. 115, 

S 106, 5 AmSR 342. (2) A court "oe 
equity will not refuse to interfere by 
injunction in such a case for the rea- 
son that the attempted destruction of 
the franchise is accompanied by acts 
constituting personal trespasses, or 
for the reason that the ordinance is 
quasi-criminal in character. Mobile 
v. Louisville, ete., R. Co., supra. 

[b] Pleading; issue.—Where, in a 
suit by a railroad to enjoin a city 
from interfering with the laying of 
its track to form a continuation be- 
tween its tracks on two streets, the 
city’s answer sets up that if, by city 
ordinance, the railroad has the right 
to select the location of its track, 
such track has been located different- 
ly from the location presently select- 
ed by the railroad, the city’s plead- 
ings raise the issue whether the right 
granted under the ordinance has been 
exercised and exhausted by the rail- 
road. Galveston, etc., R. Co. v. Gal- 
veston, (Tex. Civ. A.) 186 SW 368. 


97. Florala v. Louisville, ete. R. 
Co., .213 Ala. 342, 104 S 769. 

98. Florala v. Louisville, ete. R. 
Co., supra. 


99. Elizabeth, ete., R. Co. v. 
Woodbridge Tp., 85 N. J. Eq. 192. 95 A 
987 [rev 84 N. J. Eq. 72, 96 A 404]. 

1. Grand Trunk Western R. Co. v. 
South Bend, 174 Ind. 203, 89 NE 885, 
91 NE 809, 36 LRANS 850 [rey on 
other grounds 227 U. S. 544, 33 SCt 
303, 57 L. ed. 633, 44 LRANS 405]. 

[a] Pleading.—(1) An allegation 
of the complaint, in an action to en- 
join a city from preventing plaintift 
railroad company from constructing 
a second track in a street, that the 
street was of a certain width, in- 
cludes the sidewalks in the width 
stated. Grand Trunk Western R. Co. 
v. Sonth Bend, 174 Ind. 203, 89 NE 885, 
91 NE 809, 36 LRANS 850 [rev on 
other grounds 227. .U. S. 544, 33 Sct 
303, 57 L. ed. 633]. (2) An allegation 
that the obstruction to public travel 
will be less with two tracks in the 
street than with one alleges an ob- 
vious untruth, and hence is ineffec- 
tual. Grand Trunk Western R. Co. v. 
South Bend, supra. 

[b] Issues.—Where, in an action 
to restrain a city from interfering 
with a railroad company in its at- 
tempt to lay a second track upon a 
street, the complaint alleges that on 
a named date a double track was laid 
on D Street between the river and M 
Street, and ‘has ever since been used 
by plaintiff, that by a later ordinance 
it was attempted to repeal so much of 
the ordinance under which the tracks 
were laid as gives the right to a second 
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to prevent a municipality from repealing orders 
granting assent to the oceupation of the streets by 
the railroad company,? and where the right of the 
company to construct its works on a street is subject 
to the municipality agreeing upon the terms and 
conditions thereof, the company, upon the rejection 
of its own terms and conditions, cannot enforce its 
right by enjoining the municipal authorities from 
interfering with the work,*® its remedy, if the mu- 
nicipal authorities arbitrarily refuse to agree upon 
terms and conditions, being by mandamus* or man- 
datory injunction to compel them to exercise their 
discretion in good faith.® 

Use of bridge. Where a railroad company, in 
compliance with its contract, erects and agrees to 
maintain a substantial street bridge over a railroad 
cut in a street, it is entitled to an injunction to re- 
strain any use of the bridge beyond or differing from 
those for which it is adopted, and which tend to 
increase the burden of maintenance or endanger the 
railroad and its traffic,® regardless of the ownership 
of the street bridge,’ and of whether the bridge has 
been dedicated to public use.§ 

Against individual. Although a railroad company 
may be entitled to use a certain portion of a street, 
until it does make use of it, it is not entitled to an 
injunction to restrain a person from carrying on a 
transfer baggage business on that part of the street, 
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if he conducts such business in the usual and ordi- 
nary manner and under proper authorization from 
the city.® ; 

[§ 271] c. Mandamus.!° Mandamus will lie to 
compel the proper board or officers of the city to act 
upon the merits of the application of a steam railroad 
to extend its track through the streets of the city,++ 
or to compel their consent to the construction of 
certain works by the railroad company.?? 

Against railroad.t* Where a railroad company 
is unlawfully obstructing a street or highway, a writ 
of mandamus to compel it to remove its structures 
may be maintained by the city,1* or by a private rela- 
tor, suing as a citizen and taxpayer,’® unless the city 
has, by its acts and conduct, estopped itself to assert 
its right to an unobstructed use of the street.+° 

[§ 272] J. Right To Use Tracks, Right of Way, 
or Other Property of Another Road*17—1. In Gen- 
eral, As a general rule one railroad company cannot 
enter upon or use the tracks, depots, right of way, 
or other property of another railroad company with- 
out the latter’s consent,'® and the rule has been said 
to apply even though the act of the first company in 
building the track in question was ultra vires.1° The 
right, however, may be conferred by agreement?°® or 
by governing constitutional,?! statutory,?2 or char- 
ter?® provisions, or by the exercise of the power of 


track in such D Street, and that upon 
an attempt being made by plaintiff 
prior to such ordinance, to lay a track 
west on D Street to T Street, it was 
prevented, the only question involved 
is that of the laying of an additional 
track, and the right of plaintiff to use 
the portion of the street already occu- 
pied by it with double tracks is not in- 
volved. Grand Trunk Western R. 
Co. v. South Bend, 174 Ind. 203, 89 NE 
885, 91 NE 809, 36 LRANS 850 [rev on 
other grounds 227 U. S. 544, 38 SCt 
303. 57) L. ed. 633]. 

2. Belington, etc., R. Co. v. Alston, 
54 W. Va. 597, 46 SE 612. 

8. Louisville, etc., R. Co. v. 
ington, 181 Ky. 86, 203 SW 1060. 

4. See infra § 271. 

5. Louisville; etc., R. Co. v. Cov- 
ington, 181 Ky. 86, 203 SW 1060. 

6 South Baltimore Co. v. Wash- 
ington, etce., Electric R. Co., 149 Md. 
678, 132 A 269. 

fa] Thus a deed requiring a rail- 
road company, granted a right of way 
across a street, to build over a cut in 
the street, and to maintain “at all 
times thereafter’ a substantial bridge 
of design and dimensions shown by 
annexed plan, does not require it to 
provide unlimited support to keep 
pace with increases in the burden of 
street uses, and therefore it may have 
any use as stated in the text enjoined, 
or require that the bridge be replaced 
by other parties concerned. South 
Baltimore Co. v. Washington, etce., 
Electric R. Co., 149 Md. 678, 132 A 
269. 

7. South Baltimore Co. v. Wash- 
ington, ete., Electric R. Co., supra. 

8. South Baltimore Co. v. Wash- 
ington, etc., Electric R. Co., supra. 

9. New York, etce., R. Co. v. Jack- 
son, 15 NYSt 167 [aff 120 N. Y. 664 
mem, 24 NE 1104 mem]. 

10. Mandamus to municipal and 
other public corporations and officers 
generally see Mandamus §§ 258-441. 

11.) Peony. Craycerott, tl Cal. 5445 
44 P 463; Fort-St. Union Devot Co. 
v. State R. Crossing Bd., 81 Mich. 248, 
45 NW 973. 

12. Louisville, etc., R. Co. v. Cov- 
ington, 181 Ky. 86, 203 SW 1060. 

13. Mandamus against railroad 


Cov- 


ome es generally see Mandamus §§ 
482-497. 

14. Peo. v. Rock Island, 215 Ill. 
488, 74 NE 437, 106 AmSR 179. 

[a], Abutter, who, for a considera- 
tion, has granted to a company the 
right to use the street for railroad 
purposes, cannot, in his individual 
capacity, successfully maintain man- 
damus proceedings to compel the 
company to remove its structures 
from the street, but may, as a citizen, 
enforce by mandamus any right 
which the public ‘has in the street, in 
which case his success in the pro- 
ceeding is dependent on the con- 
tinued existence of the public right. 
Peo. v. Rock Island, 215 Ill. 488, 74 
NE 437, 106 AmSR 179. 

{b] Discretion of court.—The fact 
that a railroad occupying a street 
with its tracks and buildings has left 
an unobstructed street sufficiently 
wide fully to accommodate public 
travel does not affect the legal rights 
of the public to the portion of the 
street occupied by the railroad, but 
is a circumstance to be considered by 
the court in exercising its discretion 
in granting or denying a writ of man- 
damus to compel the company to re- 
move its structures from the street. 
Peo. v. Rock Island, 215 Ill. 488, 74 
NE 437, 106 AmSR i79. 


15. Peo. v. Rock Island, supra. 
16. Peo. v. Rock Island, supra. 
17. Conflicting locations see supra 


§§ 164, 165. 

Right to cross other railroads see 
infra §§ 317-320. 

18. Texas, etc., R. Co. v. Louisiana 
Public Serv. Commn., 12 F. (2d) 798, 
800; Knickerbocker v. Seaboard Air 
Line’ R: Co,, 91 Ela. 13; 1107'S) 251 > *C@hi- 
cago, etc., R. Co. v. Cincinnati, ete., R. 
Co., 126 Ind. 513, 26 NE 204; Montana 
Cent. R. Co. v.. Helena, ‘etc:., R: Co., 6 
Mont. 416, 12 P 916; Texarkana, etce., 
Ri Coiive Dexds, mete; Git COnn 28 bex 
Civ. A. 551, 67 SW 525. 

“Although the very nature of the 
business of a railroad is such that it 
must be subject to reasonable regula- 
tion and control in the interest of the 
public which it serves, yet it still en- 
joys certain rights of private pronerty 
in its line, equipment, and facilities, 


*By WILLIAM HORGAN (8§ 272-301). 


which cannot be taken or used at the 
pleasure of others without its con- 
sent.” Texas, etc., R. Co. v. Louisiana 
Public Serv. Commn., supra. 

[a] General statutory power to 
take and purchase land and construct 
a railroad according to deposited 
plans and books of reference does not 
give the company power to purchase 
part of the land of another company 
on which its road is actually con- 
structed, where the latter company 
has no power under statute to sell the 
land. Reg. v. South Wales R. Co., 14 
Q. B. 902, 68 ECL 902, 117 Reprint 346. 

[b] That stock of several railroad 
companies was owned by same corpo- 
ration does not give one of the sub- 
sidiary companies any proprietary 
rights in rights of way and switch 
tracks of another. National Hnamel- 
ing, etc., Co. v. Granite City, etc, R. 
Co., (Mo.) 199 SW 238. 

[ec] Permission of individual 
claiming interest in spur track.— 
Where a lumber company and a rail- 
road company construct a spur track 
from the former’s premises to the lat- 
ter’s line, the former has no right to 
authorize a use of the spur by another 
railroad. Texarkana, etc., R. Co. v. 
Texas; ete: R. Co.5\ 28) Tex. (Civ, A bot 
67 SW 525. 

19. Texarkana, etc., R.'Co. v. Tex- 
as, ete., RR. Co:, supra. 

[a] That switch was built by rail- 
road company without legislative au- 
thority does not give a mining com- 
pany owning the land adjacent to such 
switch the right to use it withont per- 
mission of the railroad comp?ny. Coe 
v. New Jersey Midland R. Co., 28 N. 
J. Eq. 100 [aff 28 N. J. Eq. 593). 


, 


20. See infra § 274. 
21. See constitutional provisions. 
22. See infra § 273. 


23. See cases infra this note. 

[a] After-acquired road.—A reser- 
vation in the charter of a railroad 
company of a right to authorize other 
railroad corporations to enter upon 
and use the railroad was held to ex- 
tend to a branch railroad purchased 
from another corporation whose char- 
ter contained no such reservation, al- 
though the legislature, since the pur- 
chase, has enacted that the purchas- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eminent domain.24 


estoppel.” 


ous line.?° 


ing corporation “shall have all the 
powers and privileges, and be subject 
to all the duties, restrictions and lia- 
bilities” set forth in the charter of 
the purchased road. Lexington, etc., 
R. Co. v. Fitchburg R. Co., 14 Gray 
(Mass.) 266. 

[b] Construction of  siding.—A 
railroad having the right, under its 
charter, to maintain an independent 
track over another railroad’s right of 
way under the proper regulation of 
such other road is entitled to install 
a siding if such siding does not give 
the first road an unreasonable advan- 
tage over the other, and if it is essen- 
tial to the beneficial use and enjoy- 
ment of the right to use the right of 
way. Delaware,.etc., Co. v. Rutland 
Reo. Gave 111634. 211, 

[ec] Railroad’s rights under its 
charter to use right of way of anoth- 
er railroad (1) was not affected by an 
agreement as to rental with such oth- 
er railroad, regardless of whether it 
did or did not understand its rights 
under its charter, where the question 
of toll or compensation was left to 
be adjusted by the parties (Delaware, 
etc. Co. ve, Rutland ‘RR: (Cows 9Gr Viti 1; 
116 A 211), (2) nor by resolution of 
the other railroad requiring it to con- 
struct an independent track, the reso- 
lution being nothing more than a reg- 
ulation which it had the right to make 
under such charter (Delaware, etc., 
Co. v. Rutland R. Co., supra). 

24. Right to take in eminent do- 
man proceedings see Eminent Domain 
§§ 92, 93. 

25. Union Pac. R. Co. v. Greeley, 
189 Fed. 1, 110 CCA 571 [app dism 
231 U. S. 757 mem, 34 SCt 324 mem, 58 
L. ed. 469 mem]. 

[a] hus a railroad company may 
be estopped by long acquiescence in 
the use of part of its right of way by 
other companies and persons from 
claiming it as against them, particu- 
larly where it is not shown that the 
alleged right of way is required by it, 
or will be required in the near future 
to enable it to perform fully and free- 
ly its duty to the public. Union Pac, 
R. Co. v. Greeley, 189 Fed. 1, 110 CCA 
571 [app dism 231 U. 8S. 757 mem, 34 
Sct 324 mem, 58 L. ed. 469 mem]. 

Equitable estoppel generally see Es- 
toppel §§ 116-247. 


26. Lathrop v. Junction R. Co., 14 
Phila. (Pa.) 438. 
27. Lathrop v. Junction R. Co., su- 
ra. 
“ 28. Lathrop v. Junction R. Co., su- 
ra. 
E 29. Chicago, etc., R. Co. v. Cincin- 


nati, etc., R. Co., 126 Ind. 513, 26 NE 
204; Grand Junction R. Co. v. Mid- 
land R. Co., 7 Ont. A. 681. i 

30. Chicago, ete., R. Co. v. Cincin- 
nati, etc., R. Co., 126 Ind. 513, 26 NE 
204. 

31. Right of railroad of eminent 
domain see Eminent Domain §§ 92- 
100. 

32. See statutory provisions; cases 
infra this note; and notes 33-36 

[a] EOD Ory condemned for depot 
purposes.—Under a statute providing 


Further, one railroad may ac- 
quire the right to use the facilities of another 
through the application of the doctrines of equitable 
So, where the acts and declarations of 
a railroad company have induced the expenditure of 
a large sum of money in the construction of a con- 
necting railroad, it cannot be permitted to control 
the portion of the road of which it is the proprietor 
in such a manner as to exclude the junction railroad 
from participation in its use as part of a continu- 
Where such right is acquired, the sec- 
ond company can only make such reasonable use of 
the road and other property as is necessary to ef- 
fectuate the common cbject,?7 and has no right so 
to use it as to deprive the first company of its use.78 
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that, where lands are condemned by 
one railroad company for depot pur- 
poses, “any other railroad company 
shall have the right to use said depot 
grounds for depot purposes, with the 
necessary buildings, turnouts, sidings, 
Switches and other conveniences in 
furtherance of said purpose,” the leg- 
islature does not have in view the es- 
tablishment of union depots only, and 
another railroad may establish its 
separate depot with sidings, switches, 
and other conveniences in furtherance 
of such purpose upon the ground al- 
ready appropriated by another rail- 
road for depot purposes. Stevens v. 
St. Louis, etc., R. Co., 152 Mo. 212, 217, 
53 SW 1066. 

{[b] Determination of location (1) 
may be left to the decision of com- 
missioners. Jennings vy. Delaware, 
etc., R. Co., 103 App. Div. 164, 93 NYS 
374 [aff 190 N. Y. 544 mem, 83 NE 
1126 mem] (construing Railroad L. 
[L. (1890) pp 1084, 1087. c¢ 565] § 4 
subd 5, providing for appointment of 
commissioners to determine differenc- 
es where railroads cannot agree on 
the manner of intersection and con- 
nection). (2) Under Rev. St. (1881) § 
3903 (b), a Senior company may, by 
the determination of commissioners 
to be appointed thereunder, be re- 
quired to afford a junior railroad fa- 
cilities on its own ground for such 
turnouts, sidings, switches, and other 
conveniences as will render safe and 


| further the objects of the crossing 


and connections, and facilitate the 
business between the two companies 
where they are unable to agree. Chi- 
cago, ete., R. Co. v. Cincinnati, etc., 
R. Co., 126 Ind. 513, 26 NE 204. 

[c] Canons, passes, and defiles.— 
(1) Under act of congress of March 
3, 1875, relating to the use of cafions, 
passes, and defiles by railroad compa- 
nies, which provides that no company 
which locates its line through such 


‘place shall prevent any other compa- 


ny from the use and occupancy of the 
same cafion, pass, or defile for the pur- 
pose of its road in common with the 
road first located, where there is a 
cafion, pass, or defile so narrow as not 
to admit of the passage of two roads 
conveniently, the court, while recog- 
nizing the rights of a prior company, 
would, by proper order, establish and 
secure the right of another road to use 
the same track and road (Denver, etc., 
R. Co. v. Alling, 99 U. S. 463, 25 L. ed. 
438), (2) but the companies will not 
be permitted to encroach upon each 
other’s right of way unless there be 
a necessity for it (Denver, etc., R. Co. 
v. Denver, etc., R. Co., 17 Fed. 867, 5 
McCrary 4438). (3) The court will en- 
force the cafion, pass, or defile clause 
in Act May 14, 1898 (30 U.S. St. at L. 
409 c 299 § 3) providing that a rail- 
road first located in a cafion, pass, or 
defile shall not prevent the location 
therein of another road, where the 
contour of the ground is such as to 
prevent a second railroad from pass- 
ing without crowding upon the first 
company’s right of way, although 
there may be in fact no cafion walls. 
Alaska “Pac: R:, ete., ‘Co. v." Copper 
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The mere fact that a junior company locates its right 
of way over the land of an existing company and 
files an act or instrument of appropriation gives it 
no interest or right in the right of way or other real 
estate of the senior company.?? 
however, which the senior company has not devoted 
to public use, if the senior company permits the jun- 
ior company to use such land, it cannot afterward 
restrain it from laying a sidetrack thereon within 
the limits of its right of way.®° 

[§ 273] 2. Statutory Permission.** 
in the various jurisdictions, provision is frequently 
made for the acquisition by one railroad of a right 
to use the facilities of another.?? 
ferred by a statute granting other roads the right 


In respect of lands, 


By statute 


The rights con- 


River, -ete., RR. Co.,, 3 Alaska 3438! 

[ad] In New Jersey there is no law 
permitting cars operated by a railroad 
company organized under the general 
railroad law to be operated over the 
line of a street railway company or- 
ganized under the general street rail- 
way law of 1893 and its supplements 
and amendments. Elizabeth, etc., R. 
Co. v. Woodbridge Tp., 84 N. J. Eq. 72, 
ee 404 [rev 85 N. J. Eq. 192, 95 A 


[e] Powers of Canadian provinces. 
—The exclusive power to legislate 
with respect to Dominion railways is 
by the “British North America Act’’ 
§ 91 (29), conferred upon the Domin- 
ion parliament, and the provincial leg- 
islatures, while having full power to 
authorize the construction of a local 
or provincial railway, cannot so au- 
thorize its construction so as to in- 
terfere with the use or operation of 
railways subject to the jurisdiction of 
the parliament of Canada. In re Al- 
berta R. Act, 48 Can. S. C. 9. 

[f] Under Canadian Railway Act 
(1919) § 193, which was § 176 of the 
Revised Statutes of Canada (1) any 
railway company has the right, sub- 
ject to the approval of the board of 
railway commissioners, to use or oc- 
cupy “the whole or any portion of the 
right of way, tracks, terminals, sta- 
tions or station grounds of any other 
railway company.” Vancouver Har- 


bour Comrs. v. Vancouver, ete., R., 
ete:,,/ Co., 21 ican RCas: jal In ane. Whe: 
Vancouver Harbour commissioners 


(incorporated by 3 & 4 Geo. V c 54) 
constitute a railway company within 
the meaning of the act (§ 2 subs 4, 
21) and, a connection of its terminal 
railway with another road being nec- 
essary, the board of railway commis- 
sioners granted it running rights un- 
der § 198 over the other company’s 
tracks in order to avoid unnecessary 
duplication. Vancouver Harbour 
Comrs. v. Vancouver, etc., R., ete., Co., 
supra. (3) The board has no jurisdic- 
tion under § 186 to grant to a third 
party the right to use a privately built 
and owned spur, which was not con- 
structed under § 185 or the sections 
preceding it. Stirrett v. Morrison, 26 
CanRCas 337. (4) The board will not 
order a railway company to supply a 
right of way across its own lands for 
a municipal highway to be used for 
highway purposes, quite irrespective 
of railway purposes. Courtney v. Es- 
quimalt, etc., R. Co., 18 CanRCas 384. 
(5) Acts (1906) § 227 (Rev. St. [1906] 
ec 37), providing that the lines or track 
of any railway company shall not be 
joined or crossed until leave shall 
have been obtained therefor from the 
board of railway commissioners, have 
no application in case of a crossing 
at a different level. Canadian North- 
ern R. Co. v. Canadian Pac. R. Co., 
6 Alta. L. 147. (6) Nor under Acts 
(1906) § 176 has it authority to order 
a dominion railway to take possession 
of, use, or occupy, lands of a provin- 
cial railway. Montreal Tramways Co. 
Ne Lachine, etce., R. Co., 50 Can. S. C 


608 [51 C.J.] 


to use the property and facilities of a railroad com- 
pany are governed by a proper and fair construc- 
tion of the language used in the particular statute.?? 
A statute which gives such a right will not author- 
ize such an invasion of the property or lands of a 
railroad company as will amount to a practical de- 
struction of the specific use to which they have been 
they are manifestly 
needed,*® nor will it authorize such an encroachment 
as will prevent the discharge by the company of its 
duties to the government and to the public under 


appropriated®* or for which 


its franchise.?® 


Ascertainment of compensation. 
may, and do, vest the ascertainment of the amount 
to be paid as compensation in particular officers or 
Under some statutes provision is 
made for the sitting of a railroad commission as 
arbitrator where the compensation to be paid for 
the use of property or facilities cannot be agreed 


commissioners.?? 
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compensation.*? 


presumptions are in favor of its award.°° 
an award may be impeached where it so disregards, 
mistakes, or misapplies the evidence as to deprive 
the railroad of its rights,*° and where it is set aside, 
the court should proceed to determine reasonable 


Regulations and conditions. 
and do, confer upon particular officers or commis- 
sioners the power to establish reasonable regula- 
tions*? and to impose reasonable conditions*? as 
to the place and manner of the use by the second 


[§ 273] 
But such 


The statutes may, 


company of the facilities of the first, where neces- 


The statutes 


corporations.*° 


upon by the companies,?® and when so sitting the 


33. PAH ee: etc., R. Co. v. Nor- 
wich, ete., R. 138 Mass. aT (con- 
struing St. ris7ii c 343); Lowell, etc., 


. Co. v. Boston, etc., R. Co 7. ‘Gray 
(Mass.) 27, (construing St. [1846] Cc 
157; St. [1855] ec 191); Greenville, 


etc., R. Co. v. Grey, 62 N. J. Eq. 768, 48 
A 568 [rev 60 N. J. Eq. 153, 46 A 636] 
(construing Gen. St. p 2660 par 83, and 
p 2654 par 61, as authorizing, the con- 
struction and operation of more than 
one railroad upon the same surveyed 
route or location); Pennsylvania R. 
Co. v. Canal Comrs., 21 Pa. 9 (constru- 
ing the act of 1834 and the act of 
March, 1847, as not authorizing a rail- 
road company to use the tracks of an- 
other which was a state railroad). 

[a] What may be taken.—Where 
a statute authorized a railroad compa- 
ny to take the property of another and 
to locate, construct, and maintain a 
railroad thereupon (St. [1866] c 278 § 
3), it was held to give the right to 
take the land on which the railroad 
was built, and not merely the prior 
company’s right, title, and interest 
therein. Googins v. Boston, etc., R 
€o., 155 Mass. 505, 30 NE Tal, 

[b] Statute authorizing construc- 
tion of union passenger station in city 
of Worcester (St. [1905] ec 422), and 
providing for determination of rent 
due from railroads other than the one 
building it, was not repealed by St. 
(1906) c 463 pt 2 § 140, providing that, 
if one railroad uses a Station of ‘an- 
other, or any portion, the board of 
railroad commissioners shall deter- 
mine compensation. Boston, etc., R. 
Co. v. Public Sery. Comrs., 232 Mass. 
358, 122 NE 384. 

[ce] Necessity that roads cross.— 
Under L. (1890) ¢ 565 § 4 subd 5 (L. 
[1875] c 606 § 26 subd 3), conferring 
the power upon a railroad to join or 
unite with any other railroad before 
constructed at any point on its route, 
the fact that two roads do not actual- 
ly cross each other is of no conse- 
quence and affords no reason why 
they should not connect. Gallagher v. 
Keating, 27 Misc. 131, 58 NYS 366 
(construing New York Charter §§ 524, 
525). 

{d] Duration of grant.—(1) A 
grant of a right of way to a corpora- 
tion or to perpetual trustees holding 
for the corporate uses does not need 
words of succession to be perpetual. 
Georgia v. Cincinnati, etc., R. Co., 248 
Us,S..26; 39 SCt, 14, 63: .L.:ed.104, 2¢2) 
Where the purpose of a grant is to 
supply a roadbed for a trunk line ne- 
cessitating considerable expenditure 
upon the part of the grantee, such fact 
tends to confirm the propriety of an 
interpretation of a grant of a right of 
way as being perpetual. Georgia vy. 
Cincinnati, ete., R. Co., supra. 

{e] Use of right of way.—A grant 


for the use of a right of way is the 
grant of a right of way in the ordi- 


nary meaning of the words. Georgia 
v. Cincinnati, “etc., .R. Co. 248 US: 
26, 39 SCt 14, 63 L. ed. 104. 


34. Jennings v. Delaware, etc, R. 
Co., 103 App. Div. 164, 93 NYS 374 [aff 
190 N. Y. 544 mem, 83 NE 1126 mem] 
(construing L. [1890] p 1084 c 565). 

35. Jennings v. Delaware, etc., R. 
Co., supra (construing L, [1890] p 
1084 c 565). 

86. Union Pac. R. Co.>v. Mason 
City, etc., R. Co., 128 Fed. 230, 64 CCA 
348 [aff 124 Fed. 409, and aff 199 U.S. 
160, 26 SCt 19, 50: L. ed. 134]. 

37. See Concord, etc., R. Co. v. Bos- 
ton; ete., R. Co:, 68 N. H. 519,39 A 1073 
(construing L. [1855] ¢ 1666 § 3; L. 
F1858] ¢ 2125 § 2). 

fa] In Virginia, in a proceeding 
under Code (1904) § 1294b cl 3, to de- 
termine the necessity for a proposed 
crossing, whether crossing the works 
of one railroad company by another 
is “a taking of property” within the 
terms of the law of eminent domain, 
or what is the measure of compensa- 
tion in such a case, cannot be deter- 
mined, as the corporation commission 
has no jurisdiction of those questions. 
Louisville, ete., R. Co. v. Interstate R. 
Co., 107 Va.'225, 57 SH' 654. 

{b] Reference and award.—(1) 
Where referees, appointed on notice, 
under Pub. St. ¢ 15 12, to determine 
all the unsettled claims relative to the 
use of the tracks of one railroad com- 
pany by another and to determine the 
rates and terms for such use there- 
after, report that the second company 
shall pay a certain rate, but fail to 
state whether that rate shall take ef- 
feet from the date of the service of the 
notice or from the filing of the report, 
such report is sufficiently uncertain 
to require its recommitment to the 
referees for a specific finding on that 
point, since the determination of the 
rate to be paid from the time of the 
service of notice is a matter within 
the authority of the referees. Con- 
cord, ete., R. Co. v. Boston, ete., R. Co., 
68 N. H. 519, 39 A 1073. (2) After the 
exniration of a judgment on an award 
fixing the rates of compensation, 
where the parties continue to pay and 
receive rates as fixed, they will be 
bound by such rate so long as it is 
paid and received without objection 
but on notice of an objection being 
served, the implied contract existing 
between the parties is terminated, and 
the amount to be paid thereafter be- 
comes a matter for legal adjudication 


under Pub. St. ¢ 157 § 12. Concord, 
ete., R. Co. v. Boston, ete., R. Co.; .su- 
pra. 

38. See statutory provisions. 


Oregon-Washington R., ete, 
Co., 83 Or. 528, 


39. 
Co. v. Spokane, etc., R. 


sary for the public safety4#* and the interest of the 
Such statutes cannot be upheld 
where their effect would be to impair a contract.*® 

Under power to amend charters. 
served power to alter or amend the charter of a rail- 
road corporation,*’ the legislature may compel the 
railroad to allow the use of its facilities by other 


Under a re- 


163 P 600, 989, AnnCas1918C 991. 

[a] Proceeding fixing compensa- 
tion for use is analogous to a condem- 
nation proceeding, inasmuch as the 
rights of the junior company are con- 
ditioned on payment of adequate com- 
pensation. Oregon-Washington R., 
ete., Co. ty. Sp okane, | etc., R. 'Co:, 83 
on 528, 163 P 600, $389, AnnCas1918C 


40. Oregon-Washington R., ete, 
Co. v. Spokane, ete., R. Co., supra. 

Impeachment of award of arbitra- 
tors generally see Arbitration and 
Award §§ 462-543. 

41. See case infra this note. 

[a] Modification of award.—A de- 
cree fixing compensation on impeach- 
ment of an award to be paid by a rail- 
road for the use of another company’s 
bridge should give leave to either par- 
ty to apply for modification in case of 
a change of conditions as to the num- 
ber of roads using the bridge. ere 
gon-Washington R., ete., Co. v. Sp 
kane, ete., R. Co., 83 Or. 528, 163° > 
600, 989, AnnCas1918C 991. 

42. Providence, etc., R. Co. v. Nor- 
wich, etc., R. Co., 188 Mass. 277. 

43. Providence, etc., R. Co. v. Nor- 
wich, etc., R. Co., supra. 

[a] Use of tracks of another com- 
pany in order to avoid duplication, 
and by order of the ‘commission, is 
equivalent to the construction and 
operation of an independent line so as 
to satisfy a condition that a railroad 
build a line at that point in order to 
be allowed to take over a certain spur 
from the other road. Canadian Nat. 
R., Cory. Canadiany Pacis Rs Co:n ean 
CanRCas 352. 

44. Providence, etc., R. Co. v. Nor- 
wich, etce., R. Co., 188 Mass. 277. 

45. Providence, etc., R. Co. v, Nor- 
wich, etc., R. Co., supra. 

46. Atty. Gen. v. Fitchburg R. Co., 
142 Mass. 40, 6 NE 854, 

fa] Thus, where the common- 
wealth, by the manager of a railroad 
company, under authority of a stat- 
ute, entered into a contract with an- 
other company by which it was given 
the right to do switching in the yards 
of the former road, a subsequent stat- 
ute giving the manager of such road 
the power to make needful rules for 
the operation thereof would be inter- 
preted as conferring upon him the 
power to make such rules consistently 
with the contract already in exist- 
ence; and an order by such officer for- 
bidding the other road to do such 
switching would not be authorized by 
such statute. Atty. Gen. v. Fitch- 
burg R. Co., 142 Mass. 40, 6 NE 854 
(construing St. [1881] ec 280; St. 
[1880] ec 261). 

47. Amendment of charter general- 
ly see supra §§ 45, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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railroads*® upon payment of reasonable compen- 
sation therefor,*® and such an authorization does not 
impair the vested rights of the railroad company°°® 
nor of its mortgage bondholders.®' 

[§ 274] 3. Contracts and Agreements between 
Railroads. A railroad company may by agreement 
allow another to use a portion of its line upon such 
terms and conditions as it may deem proper®? so 
long as such use does not impair its power properly 
and adequately to perform its own duty to the pub- 
lic. Where the right to use the property of another 
railroad is acquired by agreement between the com- 
panies, the rights and liabilities of each thereunder 
is governed by the terms of such agreement.°* A 
railroad company having a license from another com- 
pany to use its right of way may do thereon any act 
which is necessary to the full enjoyment of the li- 
cense, although the terms of the leense must be 
strictly followed and cannot be extended or varied.®® 
Although the contract between the companies may 
have been irregular, if the second company takes 
possession thereunder and expends large sums of 
money on the road to which the directors and stock- 
holders of the first company do not object, they are 
estopped from afterward denying the validity of the 


48. Union Pac. R. Co. v. Mason 


City, etc., R. Co.,.128 Med. 230, 64 CCA [a] 
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F. Cas. No. 8,110, 9 WKlyNC (Pa.) 277. 
Joint interest.—An agreement 


[51 C.J.] 609. 


agreement on the ground of irregularity.“ Where 
a railroad company permits its charter to be used 
for purposes of condemnation of lands for another 
company’s railroad and the latter locates its road, 
pays and takes title in its own name, the road is the 
property of the latter company; and if in such case 
any of the land condemned was paid for by the for- 
mer company with its own funds which have not been 
repaid to it, the latter company is bound to refund 
such amount.°? \ 

[§ 275] 4. Covenants and Conditions in Grant of 
Right of Way. One railroad may have the right to 
make use of the right of way or facilities of another 
by virtue of a condition or covenant contained in the 
grant, by which the right of way or facilities were 
originally acquired,°®® as for example, where the first 
railroad has acquired rights from a city to occupy 
public property upon condition that it shall permit 
other roads the use of its right of way®® or tracks.°° 
Such a covenant creates an equitable easement in 
favor of another company seeking to take advantage 
of its provisions,°t and where not restricted in that 
regard will include companies operating under a for- 
eign charter®? and is binding upon a subsequent pur- 


although not then foreseen. Public 
Serv. R. Co. v. Weehawken Tp., 94 N. 


348 [aff 124 Fed. 409, and aff 199 U.S. 
160, 26 SCt 19, 50 L. ed. 1384]. 

Proceedings to enforce right to use 
at of way or facilities see infra § 

49. Union Pac. R. Co. v. Mason 
City, etc., R. Co., 128 Fed. 230, 64 CCA 
348 [aff 199 U. S. 160, 26 SCt.19, 50 
L. ed. 134]. 

[a] Railroad using bridge of an- 
other road under a joint user clause 
in the ordinance authorizing build- 
ing of the bridge should pay a part 
of the annual charges for interest, 
operation, maintenance, taxes, and de- 
preciation of the bridge. Oregon- 
Washington R., etc., Co. v. Spokane, 
etc., R. Co., 83 Or. 528, 163 P 600, 989, 
AnnCas1918C 991. 

505° Union. -Pac. RB.) Co. 

Citys) ete;,  Ra;Cos, 128. Ked.i7230,.) 64 
CCA 348 [aff 124 Fed. 409, and aff 
8 W428. 2160, -26--SCt-19,- 50) E+ ed: 
34]. 

Right to impair vested right under 
franchise see Constitutional Law § 


538 
51, Union, Pac: R.-:Co; v.» Mason 
Gity, “ete... Ri Co.;, 128 Fed. 230,764 


CCA 409 [aff 124 Fed. 409, and aff 


a Ui 5S391'60; 262 SCE 19) 250, Lied. 
34]. 
52. Texas, etc., R. Co. v. Louisiana 


Public Serv. Commn., 12 F. (2d) 798, 

{a] Power to contract.—The pro- 
vision of Const. art 3 § 18, prohibiting 
legislation authorizing the ‘“‘construc- 
tion or operation of a street railroad,” 
except in the cases specified, is pro- 
spective in its operation, and has no 
reference to, or effect upon previous- 
ly existing laws. Atcordingly it was 
held that such provision did not affect 
the provision of the Railroad Act of 
1839 (L. [1839] § 1 ¢ 218), authorizing 
railroad corporations to contract with 
other like corporations “for the use of 
their respective roads,’ and that a 
contract between a railroad company 
which had acquired the right and had 
constructed and was operating a road 
over Atlantic Avenue in the city of 
Brooklyn, and defendant, by which the 
latter was authorized to run its trains 
over the road of the former on such 
street, was not forbidden by such con- 
stitutional provision. Peo. v. Brook- 
lyn; ete:;"R: Co., 89 N.Y. 75. 

53. Texas, etc., R. Co. v. Louisiana 
Public Serv. Commn., 127-E; ata) 798. 

54 Lathrop v. Junction R. Co., 14 


[51:-C. J.—39] 


v. Mason 


to permit one railroad company to 
construct and maintain, at its own ex- 
pense, a track through another’s yard 
to connect with a sidetrack of such 
other, grants a joint interest in that 
part of the yard to be used by both 
in the interchange of business, and 
each company has the right to use the 
connecting track for the purpose of 
interchanging freight and passengers 
and transfer of cars from one main 
track to the other; but neither com- 
pany has the right to use it for any 
other purpose without the consent of 
the other. Louisville, ere., R. Ca v. 
Kentucky Midland R. Co., 95 Ky. 550, 
26 SW 532, 16 KyL 74. 

[b] Perpetual and free wuse.—- 
“Free,’”’ in a contract by which one 
railroad gives another the “perpetual 
and free use of the right of way,” 
for a sufficient consideration, and 
where no compensation is claimed un- 
til some years afterward, means free 
from compensation and not merely 
uninterrupted use. Alabama Great 
Southern R. Co. v. South, ete., R. Co., 
84 Ala. 570, 3 S 286, 5 AmSR 401. 

[c] Where railroad companies or- 
ganized terminal company to take 
over the property and franchises 
owned by them in a city and to op- 
erate the same for terminal purposes, 
and conveyed such property to the ter- 
minal company in connection with a 
prior contract between the companies, 
it was held that the terminal com- 
pany took the property subject to a 
trust to operate it for the joint benefit 
and use of the railroad companies. 
Chicago, etc., R. Co. v. Des Moines 
Union R. Co., 245 U. S. 196, 41 SCt 81, 
65 L. ed. 219 [mod 254 Fed. 927, 166 
CCA 289]. 

55. Chicago, etc., 
cinnati, ete., R. Co., 
NE 204. 

[a] Incidental right to erect fence 
around right of way will not be pre- 
sumed where a grant of a right of 
way was made by a railroad company 
to a public service company to afford 
access to certain ferries landing at 
a plaza, upon-which numbers of peo- 
ple congregated to take passage, since 
such fence would add to the congestion 
and be a menace to life, and a public 
nuisance, since it must be presumed 
that the conditions were within the 
contemplation of the contracting par- 
ties at the time the grant was made, 


RB.) Co. va -Cin=- 
126° Ind. 513, 26 


‘track 


J. Eq. 88, 119 A 90. 

[b] Laying sidetracks, turnouts, - 
or switches on the right of way or 
other ground which the senior com- 
pany had acquired for use in the 
discharge of its public duties would 
not be authorized by an agreement 
by which one railroad acquired the 
right to run its track over the right 
of way of another company in the ab- 
sence of an express stipulation, as 
such right in the junior company 
could be acquired only by mutual 
agreement between the two com- 
panies. , Chicago, etc., R. Co. v. Cin-, 
cinnati, etc., R. Co.,,126 Ind. 513, 26 
NE 204. 

[c] License to company operating 
narrow gauge railroad to use the 
right of way does not authorize such 
licensee to operate a standard gauge 
track over the road. Augusta, etc., 
R. Co. v. Augusta Southern R. Co., 96 
Ga. 562, 23 SH 501. 

56. Mahaska County R. Co. v. Des 
Moines Valley R. Co., 28 Iowa 437. 

57. Coe v. New Jersey Midland R. 
Cos. sy Ne Jr Eq. 105. 

58. Joy St. Louis, 138 U. Sod; ced 
SCt 243, 34 a ed. 843. 

59. Joy v. St. Louis, supra. 

[a] What included in right of way. 
—(1) The right to use the “right of 
way” of another company includes 
the right to use the tracks, switches, 
turnouts, turntables, and other ter- 
minal facilities constructed on the 
right of way. Joy v. St. Louis, 138 
U. S. 1, 11 SCt 2438, 34 L. ed. 843 [aff 
29 Fed. 546]. (2) The term “right 
of way,” when used to describe the 
real estate of a railroad company, or- 
dinarily signifies the entire strip of 
land which the corporation has found 
it necessary or convenient to acquire 
the right to use for railway purposes, 
anid it is not limited to the specific part 
thereof secured or used for its main 
or other particular improve- 
ments. St. Louis, ete., R. Co. v. Wa- 
bash R. Co., 152 Fed. 849, 81 CCA 643 
[mod 217 U. S. 247, 30 SCt 510, 54 L. 
ed. 752]. 


60. Louisville, ete., R. Co. v. Mis- 
sissippi, etce., R. Co., 92 Tenn. 681, 
22 SW 920. 

61. South, ete., Alabama R. Co. 
v. Highland Ave., etc., R. Co.; 117 Ala. 
395,123 Si 973. 

62. Louisville, ete., R. Co. v. Mis- 
sissippi, etc., R. Co., 92 Tenn. 681, 22 
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chaser with notice®? and upon a consolidating com- 
pany.°* The right of one railroad company to locate 
on or use the road or property of another company 
within city limits may be acquired by virtue of an 
ordinance granting a right of way to such other com- 
pany, as where the ordinance provides that the gran- 
tee’s road within the city limits shall be open to all 
other railroad companies obtaining permission of the 
city;°° and the right to use the tracks under such 
an ordinance is not affected by a further provision 
therein in regard to the method by which compensa- 
tion shall be made by the second company.®® It is 
not a: ground for excluding an applicant that a por- 
tion of the tracks was built on private property,®* or 
that applicant by the terms of its charter can use only 
animal power when such applicant has for years used 
steam power with the sanction of the city.®® 

Where no time limit is provided within which oth- 
er railroads may come in or on the number, a delay 
in making application during which other roads have 
come in is no ground for excluding an applicant,°® 
unless it is shown that the road will be overbur- 
dened.7° 

[§ 276] 5. Remedies against Interference with 
Right of Way or Property. In a proper case an in- 
junction may be issued to restrain one railroad com- 
pany from unlawfully interfering with the right of 
way of another company.‘+ Thus, where a second 
company has a right in ease of necessity to intrude 
upon the right of way of another company, the com- 


pany having a prior right may enjoin intrusion there- 
on by the company until facts are shown making it 
necessary for such company to come on the right of 
way;’? and in a suit for such injunction the second 
company may show such necessity and enforce its 
right to enter upon and use the right of way by a 
cross bill.73 But the exercise of a later granted 
franchise will not be restrained unless its exercise 
will interfere with or obstruct the actual operation 
and exercise of the prior franchise;** and one rail- 
road company will not be enjoined from constructing 
its road upon another railroad company’s Jand which 
is not in actual use.*° Where a railroad company 
by nonuser had lost its easement of right of way, it 
has no rights to be protected and enforced by the 
equitable remedy. of injunction.7® So, where a rail- 
road company has lost its right to occupy a certain 
route by consenting to its use by another road, it 
will be enjoined from interfering with such use;*? 
nor can it afterward enjoin the latter company from 
using the land within the limits of its right of way.‘ 

Ejectment may be maintained by a railroad com- 
pany to recover possession of a portion of its right of 
way from another railroad company, which is wrong- 
fully withholding the same,‘® unless it is estopped 
to enforce such remedy, in which case its remedy 
is limited to an action to recover compensation there- 
TOTAL 

[§ 277] 6. Enforcement of Agreements. A cove- 
nant or agreement in a grant of a right of way by 


Sw 920. 

Go JOY Vuotst. Louis 138h ULES. ot, 
11 SCt 243, 34 L. ed. 843. 

[a] Covenant on part of railroad 
company in a grant of a right of way 
through a park to permit other rail- 
roads to use the right of way is bind- 
ing on another company which, by 
the same instrument, acquires the 
right of way in common with the 
grantee “under the same terms and 
conditions as those imposed on such 
grantee.” Joy v. St. Louis, 138 U. S. 
1, 11 SCt 243, 34 L. ed. 843 [aff 29 
Fed. 546]. 

64. Joy v. St. Louis, supra. 

65. Chicago, etc., R. Co. v. Kansas 
Citys etc. Ro Cones. Meds 535. (Cap- 
devielle v. New Orleans, ete., R. Co., 
110 La. 904, 34 S 868 (holding that 
the municipality of New Orleans has 
authority, under Act [1902] No. 131 
p 227, through the action of the 
city council, to adopt an ordinance 
granting the right of use to a rail- 
road company of designated tracks 
and to provide for permitting other 
railroads along these tracks on the 
same terms as those granted to the 
original company). 

[a] Ordinance providing for ap- 
pointment of arbitrators to determine 
a controversy arising between any 
company to which the city may grant 
the use of the tracks and the railroad 
company to which the original grant 
was made gives the arbitrators au- 
thority to settle disagreements in 
matters of detail in which the munic- 
ipality could have no great concern, 
except to the extent that the grantees 
may undertake to act in contraven- 
tion of the city’s interests; and un- 
der such 
a right, which cannot be denied, in 
organizing the board, and the right to 
be heard before the courts in regard 
to any management affording ground 
for complaint. Capdevielle v. New 
Orleans, etc., R. Co., 110 La. 904, 34 8 
868. 

[b] Where city granted right to 
railroad to construct lines in street, 
no consent could be implied therefrom 
to other companies to use the street 


an ordinance the city has’ 


by using the tracks of a licensed com- 
pany by arrangement with the li- 
censed occupier. Muskegon, etc., R. 
Co. v. Muskegon Heights, 194 Mich. 
643, 162 NW 92. 

[ec] Purpose of use.—A common 
user clause in an ordinance authoriz- 
ing a bridge is available to a railroad 
company which desires the user only 
for the purpose of switching freight 
cars into an industrial district re- 
mote from its terminals. Oregon- 
Washington R., etc., Co. v. Spokane, 
etc., R. Co.,'83 Or. 528, 163 P 600, 989, 
AnnCasi1918C 991. 

66. Chicago, etc., R. Co. v. Kan- 
sas City, etc., R. Co., 38 Fed. 58. 

67. Louisville, etc., R. Co. v. Mis- 
sissippi, ete., R. Co., 92 Tenn. 681, 22 
SW 920. 

63:7 Tounisville;; sete, PR. 2° Co.nev. 
Mississippi, etc., R. Co., supra. 

69. Louisville, etc., R. Co. v. Mis- 
sissipi, etc., R. Co., supra. 

70. Louisville, ete., R. Co. v. Mis- 
sissippi, etc., R. Co., supra. ; 

W1e Chicago; etc” Ral Cort, (Cedar 
Rapids, etce., R. Co., 67 Iowa 324, 25 
NW 264; Boston, ete. R. Corp. v. 
Salem, etc., R. Co., 2 Gray (Mass.) 1; 
Pennsylvania Schuylkill Valley R. Co. 
v. Philadelphia, etc., R. Co., 160 Pa. 
232, 28 A 771; Texarkana, etc:, R. Co. 
vi Dexvasete RR. 'Co.; 23) Dex Civ-nAs 
551, 67 SW 525. 

[a] -Laches.—The doctrine that an 
injunction will not be granted where 
complainant has been guilty of laches 
applies with special force in a case 
where the construction of a railroad 
by one railroad company over the 
land of another railroad company is 
sought to be restrained by the latter. 


Pennsylvania R. Co.’s App., 3 Walk. 
(Pa.) 454. 
[b] Defense.—In proceedings by a 


railroad company which owns lots 
abutting on a certain street, on which 
it operates a railroad, -to enjoin de- 
fendant from constructing a railroad 
on the same street, it is no defense 
that plaintiff obtained consent under 
an ordinance void because the city 
council had no authority to grant a 
franchise to construct its track on 


such street by agreeing that it would 
permit its tracks to be crossed by 
those of defendant without requiring 
compensation, Louisville, ete., R. Co. 
Vv. Mobile; ete, "Rit Cos" 124 Ala. S62: 
26 S 895. 

72. Denver, etc., R. Co. v. Alling, 
99 U. S. 4638, 25 L. ed. 438; Denver, 
etc., R. Co. v. Denver, etc., R. Co., 17 
Fed. 867, 5 McCrary 443; Montana 
Cent. R. Cow ve Helena; vete), Ricco, 
6 Mont. 416, 12 P 916. 

[a]. Under Rev. St. div 5 art 3c 
15, one railroad company is not em- 
powered to be the judge of the neces- 
sity of the taking or using the road- 
bed or right of way built or secured 
by another company through:a cafion. 
or defile, but the necessity is a ques- 
tion for decision in the district court 
of the county in which the cafion is 
located. Montana Cent. R. Co. v. He- 
ey ete., R. Co, 6 Mont. 416, 12 P 
73. Denver, ete., R. Co. v. Denver, 
Hee R. Co., 17 Fed. 867, 5 McCrary 

oO. 

74. Pennsylvania R. Co.’s App., 3 
Walk. (Pa.) 454. 


75. Pennsylvania R. Co.’s App., su- 
pra. ‘ 
76. Boyleston v. Seaboard Air- 


ine RK: Co., 1158... 53809106 SE 77% 
77. Grey v. Greenville, etc., R. Co., 
60 N. J. Eq. 153, 46 A 636 [rev on other 
grounds 62 N. J. Eq. 768, 48 A 568]. 
“78. (Chicago, ete, Ry Cou. Cineim-= 
ge etc., R. Co.,-126 Ind. 513, 26 NE 


[a] Where railroad company per- 
mits another to cross its land neither 
acquired nor used for railroad pur- 
poses, it cannot afterward enjoin the 
latter company from laying a side- 
track thereon... Chicago, etc., R. Co. 
Vv. - Cincinnati, ete, “Ra Co. 126) Sind: 
513, 26 NE 204. 

72. Tennessee, etc., R.-Co. v. East 
Alabama R. Co., 75 Ala. 516, 51 AmR 
475; Fresno St. R. Co. v. Southern 
Paes Ry Co.) 135: Caly 202) 67) Prvi3s 

Ejectment generally see Hjectment 
LOC de Dl Ode 

80. Fresno St. R. Co. v. Southern 
Pac. Rion sb Cale202) 6 Tapenies 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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which the grantee agrees to afford facilities to other 
railroads*t may be enforced in equity by a bene- 
ficiary’? as by a bill in the nature of a bill for spe- 
cific performance,®* or for an injunction against in- 
terference with the exercise of the rights. Sonn, Eytiat= 
ther, where the parties do not agree, equity may des- 
ignate where a track may be built,8® or may fix the 
compensation to be paid.’¢ Agreements of this 
character may be enforced by the beneficiary al- 
though it is not specifically named therein’? and was 
not'in existence at the time it was made,*®’ and not- 
withstanding changed conditions,®® such, for exam- 
ple, as an increase of population of the community, 
increased business, and the need for greater track 
facilities by the original company.°° Where several 
railroad companies agree to connect their termini 
in a city by a short connecting road, and for that 
purpose organize a new corporation, a preliminary 
injunction may be granted to restrain such new cor- 
poration from declining or refusing to furnish mo- 
tive power over its whole road to cars arriving over 
one of such connecting roads,°! and to restrain one 
of the connecting companies from hindering or inter- 
fering with such performance.®? But where the 
facts are in dispute, a temporary injunction will not 
be granted to restrain a company in possession from 
doing acts which do not work such an injury as can- 
not be compensated or redressed by final judgment ;°? 
nor will a temporary injunction be granted in such 
case on the ground that the company in possession 
does not possess the franchise claimed.®* So, where 
the right of one railroad company under a municipal 
ordinance to use the road of another company with- 
in the city limits is doubtful, a court of equity will 
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not grant a preliminary mandatory injunction to 
compel permission of such use.®® A decree that a 
railroad company shall enjoy the joint and equal use 
of the right of way, tracks, sidetracks, switches, turn- 
tables, and other terminal facilities of another rail- 
road between certain limits entitles the former com- 
pany to the joint use of the entire sfrip between the 
limits named, which the latter company had acquired 
to use for railroad purposes at the date of the de- 
cree ;°° and, in the absence of proof of such a change 
of conditions since its entry as would render its en- 
foreement unjust, the former company is entitled 
to the use of the entire strip and facilities;°* and 
also to the use of such industrial and railway facili- 
ties extending beyond the strip, existing at the date 
of the decree, so as to give access to industrial estab- 
lishments along the right of way.°® A railroad may, 
by a bill for specifie performance, be compelled to 
perform its contract to purchase railroad property 
and be compelled to accept a deed therefor.®® 

Enforcement by railroad commissions. <A railroad 
commission cannot, in the absence of a clear and ex- 
press grant of authority, require a railroad to permit 
the use of its track for local business where it has a 
contract right to use such track for through busi- _ 
ness.? 

[§ 278] K. Conveyance or Release of Right of 
Way or Land by Railroad?—1. Power To Make and 
Validity. Where a railroad has acquired title to its 
right of way in fee, it may, in the absence of an ex- 
press or implied restriction contained in its charter 
or the governing law, sell and convey the same: when 
no longer required for the uses of the road, or dis- 


- 


81. See supra § 274. 

82. St. Louis, etc., R. Co. v. Wa- 
bash R. Co., 152 Fed. 849, 81 CCA 643 
[mod 217 U. S. 247, 30 SCt 510, 54 L. 
ed. 752]. 

Scar JOY Vv. ot. oUuls,, 138 Us. Ly 
11 SCt 243, 34 L. ed. 843; South Ala- 
bama, etc., R. Co. v. Highland Ave., 
etc., R. Co., 117 Ala. 395, 23 S 973. 

[a] Use of tracks.—Where the en- 
tire right of way is occupied by the 
original company with its tracks and 
sidings, so that there is no room for 
another and independent track, and 
where it is entirely practicable, the 
court will permit the use of the orig- 
inal tracks by the other company un- 
der proper regulations. Joy v. St. 
Louis, 138 U.S. 1, 11 SCt 243, 34 L. 
ed. 843. 

[b] Such bill need not locate place 
on right of way where complainant 
seeks to lay its tracks, where the bill 
is filed to enforce a provision in a 
deed of aright of way that “any other 
railroad running into or through the 
(Gin eee shall have the right to 
run a parallel track upon and along 
the same right of way. South, etc., 
Alabama R. “Co. v- Highland Ave., etc., 
R. Co., 117/Ala. 395, 23 S 9738. 

84 Joy v. St. Louis, T28eD ses 
11 SCt 243, 34 L. ed. 943; South, etc., 
Alabama R. Co. v. Highland Ave., etc., 
R. Co., 117 Ada. 395, 23.5: 973: 

[a] Remedy at law inadequate.— 
Where, under an agreement, the right 
is continuous, if the remedy were to 
be at law, repeated actions for dam- 
ages would be necessary, and it would 
not secure the enforcement of the pro- 
vision for the use of the right of way, 
it would be neither plain nor com- 
plete, nor would it be a reasonable 
substitute for the remedy in equity. 
TOV Ot LOUIS, Las, Us S.) Ladio Set 
243. 34 L. ed. 843. 

85. South, etc., Alabama R. Co. v. 
Highland Ave., ete., R. Co., 117 Ala. 
395, 23 S 973. 

86. JOyaveuet: Wouis LoS Uns. 3, 
SUL SOL 243, 34 L. ed. 843. 


[a] Court may provide for in- 
creased compensation upon a _ valua- 
tion of the additional properties and 
facilities. St. ‘Louis, etc., COS SVE 
Wabash R. Co., 152 Fed. 849, 81 CCA 


643 [mod 217 U. S. 247, 30 SCt 510, 
540108 ed. 524% 
87. South, ete.,. Alabama R. Co. v. 


Highland Ave., etcn) Reon ite Ala: 
395, 23°S O78: 


838. South, etc., Sere RaCOnave 
Highland Ave., ete., R. Co., supra 
So St Louis, etc., R. COs. 


Wabash R. Co., 152 Fed. 849, 81, CCA 
643 [mod 217 U.S 247, 30 SCt 510, 54 
L. ed. 752]; South, ete., Alabama R. 
Cos vi Highland Ave., etc., RECO nes G 
Ala.,395, 23.S 973. 

[a] Court in enforcing former de- 
cree for joint use of railway facilities 
(1) may add such terms and condi- 
tions as may be equitable (St. Louis, 
ete, Ry Co, ve Wabash, ‘ete; “RR. Co., 
152 Fed. 849, 81 CCA 643 [rev 144 Fed. 
476, and mod on other grounds 217 U. 
Ss. 247, 30 SCt 510, 54 L. ed. 752]), (2) 
and, where changed conditions have 
made it inequitable to do so, may re- 
fuse to extend its aid to enforce it (St. 
Louis, etce., R. Co. v. Wabash, etc., R. 
Co* supra). 

90. South, ete, Alabama R. Co. v. 
Highland Ave., ete., R. Co., supra. 

[a] Contemplated changes.— 
Where conversion of an open field 
into a city of manufacturing and com- 
mercial importance, which would en- 
rich the grantor and increase the 
business and revenue of the grantee, 
are, in fact, the very changes which 
it was the purpose of the parties to 
bring about, equity will not, on ac- 
count of such changes, refuse to com- 
pel specific performance. South, etc., 
Alabama R. Co. v. Highland Ave., etc., 
R: Co., 117 Ala. 395,.23 S973: 

91. Lathrop v. Junction R. Co., 14 
Pee Case NOs 4S LLOl Se Wkly (Pa.) 


POG 
Junction R. Co., 


92. Lathrop v. 
R. Co. v. Boston, 


supra. 
93. 


Troy, ete, 


ete; R. Cos 13 Hun’ GNe ya) 2602 

94. Pennsylvania R. Co.’s App., 3 
Walk. (Pa.) 454. 

95. ‘Chicago; “ete: | Rs Co; 
sas, etc., R. Co., 38 Fed. 58. 

96. St. Louis, etc. R. Co. v.\.Wa- 
bash, etc., R. Co., 152 Fed. 849, 81 CCA 
643 [rev 144 Fed. 476, and mod on 
other grounds 217 U. S. 247, 30 S€t 
510, 54 L. ed. 752]. 


v. Kan- 


97. « St> Louis, "etes Ri Couwamwa-= 
bash, etc., R. Co., supra. 
98. St. Louis, etc, R. Co. v. Wa- 


bash, etc., R, Co., 17) Us Ss 247, 30 SCt 
510, 54 L. ed. 753 {mod 152 Fed. 849]. 

99. Long Dock Co. v. Morris, ete., 
R.2Coz. CN Jia Che)i59 vAn L948 

1. Texas, ete.,.R. Co. va Louisiana 
Public Serv. Commn., 12 F. (2d) 798. 

2. Cross references: 

Consolidation see infra § 553 et seq. 
Conveyance to other railroads of right 
to use road see supra §§ 534-551. 

Lease of road see infra §§ 496-533. 
Mortgages by railroad company see 

infra §§ 642-709. 

Nature of title acquired by railroad 

see supra §§ 200-207. 

Sale or transfer of railroad or fran- 

chise see infra §§ 483-495. 

3. Spierling v. Ohl, 232 Ill. 581, 83 
NE 1068, 13 AnnCas 430; Laurel 
County v. Howard, 189 Ky. 221, 224 
Sw 762; Arthur v. Vicksburg Com- 
mercial, etc., Bank, 17 Miss. 394, 48 
AmD 719; Yates v. "Wan de Bogert, 56 
N. Y. 526; Nicoll v. New York, ete., 
BR Co:712,. Ne Yea 

[a] Railroad company which 
failed to complete its road within 
time limited (1) by its grant or char- 
ter, and which has purchased real 
estate in fee, had the right to convey 
it after the expiration of the time 
limited, although it had no authority 
to build its road thereafter. Gulf 
Lines Connecting R. Co. v. Golconda 
Northern R:. Co., 290 Ill. 384, 125 NE 

357. C2) But a railway which has 
failed to construct its line and operate 
it within ten years from a voluntary 
grant of real estate cannot transfer 
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pose of it by lease,* and likewise, where the railroad 
has acquired merely an easement, it may release the 
easement to the owner of the fee.® Further, a rail- 
road may voluntarily grant a right which may be 
taken from it by condemnation proceedings. On the 
other hand a railroad cannot, without statutory au- 
thority, alienate or convey any lands acquired by it 
for the purposes of the railway and which are nec- 
essary for its maintenance and accommodation.? 
The company cannot sell or in any way alienate its 
right of way where it has only an easement granted 
for a public purpose which it cannot defeat. A rail- 
road company may be authorized to sell its right of 
way or other interest in land or a portion thereof by 
statute® or by its charter,1° and, where authorized to 
make such a sale on credit, a reasonable discretion 
may be inferred to fix terms,! and to fix a reasonable 
minimum price,'? subject to the power of the courts 
to control any attempted abuse of the power.1? But 
a general authority to convey such real estate as may 
be necessary and expedient to carry into effect the 
objects of an incorporation does not authorize a 
transfer of real estate acquired and held for the ex- 
ercise of the corporate franchise, without further 
legislative authority.1* Under a statute authoriz- 
ing a railroad company to sell or lease any lands or 
its right of way in whole or in a ma- 
terial part with the effect of defeating 


a statute providing for forfeiture 
after ten years. Peo. v. Toledo, etc., 


way. 


[b] 
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Coyne v. Warrior Southern R. 
Co., 187 Ala. 553, 34 S 1004. 

Statutory power to railroad di- 
rectors to sell and convey real prop- 


real estate not necessary for its use,1® a railroad has 
no authority to sell and convey its right of way.'® 
A railroad company, in the absence of charter or 
statutory restriction, may dedicate a portion of its 
land as a public highway,!* provided it is not in- 
compatible with the use of its property for the pur- 
poses for which it is held.18 , 

Who may object. The question of whether a par- 
ticular conveyance of railroad property is in excess 
of the power of the railroad is one which concerns 
only the corporation itself,'® the state,?° or those 
persons who have some interest or title in the cor- 
poration or the property involved,?! and eannot be 
urged by others,?? as, for example, another rail- 
road.?® An owner of property along a railroad right 
of way cannot question the validity of leases or priv-— 
ileges granted by the railroad for the use of portions 
of its right of way,*+ notwithstanding the railroad is 
engaged in interstate commerce, and it is asserted 
that the granting of such leases or privileges is a 
violation of the Interstate Commerce: Act.?° 

[§ 279] 2. Title and Rights of Purchasers. A 
purchaser of railroad land under a valid conveyance 
acquires only such title or interest as the grantor is 
capable of transferring, and which the conveyance 


supra. 

{a] Under authority to sell on 
credit (1) the company should not 
permit purchasers to retain the pur- 


R. Co., 280 Ill. 495, 117 NE 701, Ann 
Cas1918D 224. 

4 Switzer v. Chaffee County, 70 
Colo. 563. 203 P 680. 

5. Flaten v. Moorhead City, 58 
Minn. 324,59 NW 1044; Jones v. Erie, 
etc., R. Co., 169 Pa. 333, 32 A 5385, 47 
AmSR 916; McLemore v. Charleston, 
etc., R. Co., 111 Tenn. 639, 69 SW 338. 

[a] Railroad may withdraw from 
and release to owner of fee such part 
of its located right of way as is not 
necessary to the construction, main- 
tenance, and operation of its road. 
Jones v. Erie, ete., R. Co., 169 Pa. 333, 
32 A 535, 47 AmSR 916. \ 

[b] Conveyance of land to one who 
is owner thereof subject to easement 
operates as a release of the easement 
and extinguishes it, and frees the land 
from it. Flaten v. Moorhead City, 58 
Minn. 324, 59 NW 1044. 

6. New Jersey Cent. R. Co. v. U. 
S. Pipe Line Co., 290 Fed. 983 [aff 1 
F. (2d) 866]. 

[a] Illustration.—A contract by 
which a railroad company granted to 
a pipe line company the right to lay 
a pipe line on its right of way held 
not ultra vires of either company, 
where, under the laws of the state, 
such right of way for the pipe line 
might have been condemned by a cor- 
poration having power of eminent do- 
main, although the grantee company 
did not have such power. New Jersey 
Cent. R. Co. v. U. S. Pipe Line Co., 290 
Fed. 983 [aff 1 F. (2d) 866]. 

7. Pratt v. Grand Trunk R. Co., 8 
Ont. 499. 

8. State v. Grimes, 96 Nebr. 719, 
148 NW 942. But see Ocean Shore R. 
Co. v. Spring Valley Water Co., 87 
Cal. A. 188, 262 P 53 (holding that a 
right of way granted in perpetuity 
and upon full consideration may be 
conveyed or assigned in writing as 
any other interest in real estate). 

9. See statutory provisions. 

[a] Under statute providing that 
railroad company may lease or pur- 
chase any part of any railroad con- 
structed by any other company if its 
line be contiguous or connecting 
(Code [1869] § 1170), a railroad com- 
pany is authorized to convey to a con- 
necting railroad company land ac- 
quired by the former for a right of 


erty with the right to complete a por- 
tion of the road and elect between dif- 
ferent routes and termini authorizes 
them to sell a portion of the right of 
way in satisfaction of a mortgage 
debt. Donner v. Dayton, ete., R. Co., 
1 Cine. Super. (Oh.) 130. 

[ec] Right of way granted to sugar 
refinery for a narrow gauge railroad 
across a plantation is transferrable 
to a purchaser of the refinery, in view 
of Civ. Code arts. 654, 2011, 2449, it 
being only servitudes personal to the 
individual which are not transferrable 
under art 758. Simoneaux v. Leber- 
muth, ete., Planting Co., 155 La. 689, 
GOES 531: 

{d] Right of way granted by city 
to a railroad company may be trans- 
ferred by the company to its succes- 
sor although it has never used such 
alley for railroad purposes. Morgan 
v. Des Moines Union R. Co., 113 Iowa 
561, 85 NW 902. 

10. See charter provisions. 

{a] Action of railroad in disposing 
of oil lands in view of the enactment 
of the commodities clause of the Hep- 
burn Act (USCA tit 49 § 1 [8]) was 
not ultra vires, but within the powers 
of a charter conferring on them the 
right to acquire and deal in, and to 
sell, all kinds of personal and real 
property. Venner v. Southern Pace. 
Co., 279 Fed. 832 [certiorari den 258 
U. S. 628 mem, 42 SCt 461 mem, 66 
L. ed. 799 mem]. 

{[b] Right to compel sale by man- 
damus,—Where a provision in the 
charter of a railroad directed the of- 
fering at public sale annually of all 
lands belonging to it remaining un- 
sold at the expiration of -a certain 
period from the completion of the 
road until the whole should be dis- 
posed of, it was held that the duty 
was imposed in such vague and gen- 
eral terms that the court would not 
enforce it by mandamus, but if the 
legislature Shouid prescribe the terms 
of sale, and the mode in which it 
should be conducted, not inconsistent 
with the rights of the company, and 
make the direction plain and definite, 
the court would act upon the require- 
ments and enforce them. Peo. vy. Il- 
linois Cent. R. Co., 62 Tll. 510. 

il. .:Peo.°-y:), Diineisweent-s hi aCo., 


chase money after maturity to evade 
the law or with a view of relief from 
taxation, but should use all usual and 
reasonable efforts to enforce collec- 
tions without unnecessary harass- 
ment or rigorous oppression of the 
debtor (Peo. v. Illinois Cent. R. Co., 
62 Ill. 510), (2) but an ordinary delay, 
not intended to further any bad or 
unlawful purpose, will not afford suf- 
ficient ground for awarding a writ of 
mandamus (Peo. v. Illinois Cent. R. 
Co., Supra). 


12. Peo. v. Illinois Cent. R. Co., su- 
pra. 
[a] Price should not be so regu- 


lated as to prevent, or unreasonably 
retard, sales. Peo. v. Illinois Cent. R. 
Co., 62 Til. 510. 


13. Peo. v. Illinois Cent. R. Co., su- 
pra. 
14. Kean v. Johnson, 9 N. J. Eq. 


401; Coe v. Columbus, ete., R. Co., 10 
Oh. St. 1372, 75> AmD (51/8) 

15.. See statutory provisions. 

16. Seaboard Air-Line R. Co. v. 
McRainey, 69 Fla. 462, 68 S 753 (con- 
struing Gen. St. [1906] § 2803). 

17. Peo. y. Eel. River, etc., R. Co., 
98 Cal. 665, 33 P 728; Green v. Canaan, 
Sean Lie 

edication generally see Dedication 
USEC ZIeEp oad x 

18. Arnold v. Morgan, [1911] 2 K. 

Bao La. 


fa] Thus a railway company can- 
not grant to the public a perpetual 
right of way over and across its lines 
of rails or over land which is required 
or intended and would naturally come 
to be used for lines of rails. Great 
Cent. R. Co. v. Balby-with-Hexthorpe, 
[Sta 2 Choet LO: 

19. Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 Ill. 
194, 106 NE 818, AnnCas1916A 833. 


20. Golconda Northern R. Co. v. 
Gulf ‘Lines Connecting R. Co., supra. 
21. Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., supra. 
22. Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., supra. 
23. Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., supra. 


24. Fireproof Storage Co. v. Hines, 
261 “ed, 215. 

25. Fireproof Storage Co. v. Hines, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


was intended to transfer,?® and his title is at least 
- good as against third persons.?7 Likewise, a rail- 
road company acquiring a right of way by grant 
from another road ean procure no better right there- 
in than held by its grantor.?8 In the absence of a 
statutory provision making a conveyance of real es- 
tate to a railroad company in excess of the amount 
allowed by law void, the company may convey an 
indefeasible title thereto to another.2® Where one 
enters into possession of land as a result of an ex- 
change with a railroad company and there is a long 
continued acquiescence by the railroad in such posses- 
sion, it will show equitable title to the land.2° <A 
grant and demise by one railroad corporation of all 
its property, real and persorial, with all its privileges 
and franchises, to another, in perpetuity, is equiva- 
lent to an absolute conveyance.*! 

[§ 280] 3. Reservations and Exceptions. Where 
a conveyance of lands by a railroad company con- 
tains a reservation of a right of way, the construc- 
tion and operation-of the same must be determined 
from the entire instrument and other contemporane- 
ous contracts which are a part of the same trans- 
action, and viewed in the light of the surrounding 
facts and circumstances existing at the time the con- 
veyance was made;*? and this rule applies to a res- 
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tain track and depot facilities.?+ Such a reserva- 
tion may operate in favor of companies or persons 
who have existing rights in the property at the time 
the conveyance is made;** but not in favor of a 
company or person who has no present right, legal or 
equitable, to the part reserved.** Where the res- 
ervation is merely of a right of way or easement in 
the land, the title to all the land conveyed vests in 
the grantee by virtue of the deed;** but where a 
railroad company in its conveyance of a parcel of 
land which it holds in fee reserves therefrom a part 


thereof for railroad purposes, the reservation is of a 


fee in such part, and not of an easement,*® although 
it has been held, where the reservation was “in case 
the line of said road or any of its branches shall be 
located over” the premises, that the reservation was 
merely of an easement for right of way.?® Where 
the railroad is without authority to sell and convey 
its right of way,‘° it will be regarded as by implica- 
tion of law excepted from a conveyance of the land 
over which it extends.41 A quitclaim deed by a 
railroad on a tract of land over which its right of 
way extends, such right of way being in the occu- 
pancy of the railroad company, does not convey title 
to the right of way, although the right of way is, by 
mistake, “not excepted from the conveyance.*? 


ervation for a branch railroad,®* or of the use of cer- 


we 


26. Chamberlain v. Northeastern 
R. Co., 41 S. C. 399, 19 SE 748, 996, 44 
AmSR 717, 25 LRA iB ME McDonald v. 
Grand Trunk Rie om 283 U. CG (Aly ps3 
(Ont.) 320. 

[a] hack of congressional author- 
ity in successive grantee of a railroad 
right of way lying in the District of 
Columbia to extend its lines into that 
district does not affect its title if the 

original grantor had such authority. 
Chesapeake Beach R. Co. v. Washing- 
ton, etc., R. Co., 199 U.S. 247, 26 SCt 
Bera L. ed. 175 [aff 23 App. (D. C.) 

[b] Where railroad sells and con- 
veys part of its real estate, it cannot 
after that, without notice, or without 
any intention of taking the land as 


necessary for the purposes of its un-' 


dertaking, or of making compensation 
to the owner, enter upon the land. 
McDonald v. Grand Trunk R. Co., 28 
WACO. SB. (Onk)) 320; 

27. Chamberlain v. Northeastern 
R. Co., 41 S.C; 399,49 SE 743, 996, 44 
AmSR/717;, 25) LRAT 139. 

[a] Deed by railroad company of 
land purchased by it in fee for a right 
of way is not void until so declared 
in a proceeding by the state, although 
the company has abandoned its pur- 
pose of using the land for a railroad. 
Chamberlain v. Northeastern R. Co., 
41 S.C. 399, 19 SE 743, 996, 44 AmSR 
Riise 2) WoR Ay 139); 

28. Ackley v. Central States Hlec- 
tric Co., 206 Iowa 533, 220 NW 315. 

29. Fayette Land Co. v. Louisville, 
ete., R: Co., 93 Va. 274, 24 SE 1016 
(holding that Code [1887] § 1073, lim- 
iting the quantity of land to be held 
by railroads, does not render void a 
conveyance in excess of such quanti- 
ty, and that the company may, before 
proceedings are instituted by the state 
to revoke its privileges, convey an 
indefeasible title to another). 


oc Bush v. Stumpe, (Mo.) 222 SW 
6 
[a] Contemporaneous and long- 


continued construction of exchange of 
property, where defendant predeces- 
sor conveyed a strip of land to a rail- 
road company in consideration of the 
sum of one dollar and exchange of 
ground, was held to show that the 
railroad put him in possession of a 
certain portion of its property, which 
it inclosed, in exchange for the strip 
of land which it ever afterward re- 
tained, and that, although no deed for 


Agreement to 


the property from the railroad was 

found, defendant held the equitable 

title thereto. Bush v. Stumpe, (Mo.) 
ete., 


222 SW 1006. 
R. Co. v. Boyd, 
118 Ill. 73, 7 NE 487. 


31. Chicago, 

32. Grennan v. McGregor, 78 Cal. 
258, 20 P 559; St. Paul Union Depot 
Co. v. St. Paul, ete., R. Co., 35 Minn. 
320, 29 NW 140. 

[a] Reservation of strip extending 
through land conveyed, of a certain 
width on each side of the center line 
of the road or any of its branches, 
covers one such strip only, and under 
such reservation the railroad compa- 
ny cannot claim a right of way both 
for its main line and branch line over 
the tract so conveyed. Dunstan v. 
Northern Pac. R. Co., 2 N. D. 46, 49 
NW 426. 

[b] Where railroad sold piece of 
land no longer needed for railroad 
purposes, but over which there was an 
existing trackage right in a third par- 
ty, and the deed was made subject to 
reservation of rights belonging to a 
railway company for maintenance of 
the tracks upon the land and the 
rights growing out of an agreement 
with a manufacturer for use of the 
sidetrack passing through the land 
conveyed, it was held, under Code 
(1919) §§ 5149, 5512, that by use of 
“reserve’ the grantor intended to 
withhold something from the grantee, 
and by reserving from the operation 
of the deed the rights of the railway 
and lessee the grantor intended to 
except from the deed and retain to it- 
self the rights in relation to the con- 
tracts, and that the grantee had no 
right to terminate the contract upon 
which the deed did not operate. Gor- 
don Metal Co. v. Kingan, 132 Va. 229, 
Pe Sho OL ee. 

[ec] Under tripartite agreement of 
1855, between the city of Brooklyn 
and the Brooklyn, etc., R. Co., and the 
Long Island R. Co., confirmed by stat- 
ute, involving the extension and'wid- 
ening of Atlantic Avenue in the city 
of Brooklyn, between such city and 
two railroads, one as owner of a strip 
of land used for railroad purposes and 
one as lessee, which provides that the 
railroad companies shall cede and con- 
vey, or sell and convey, the above 
land, which is partly along the side of 
the. avenue and partly outside the 
proposed extension thereof, to the city 
for street purposes, on condition that 


reconvey, if the land is at any fu- 


the railroad companies shall have the 
right to use and occupy, or the right 
of occupying, a space in the center of 
the street after it is widened for rail- 
road tracks, to be used so long as the 
street remains a public street, in the 
same manner as they use the strip to 
be ceded, the railroads take only an 
easement to occupy the space in the 
center of the street for railroad pur- 
poses without interruption or molesta- 
\tion, subject to subsequent legisla- 
tion, and not the fee thereof. Long 
Island R. Co. v. New York, 199 N. Y. 
288, 92 NE 681. 

83.. Grennan v. McGregor, 78 Cal. 
258, 20° P'559: 

[a] Where charter of railroad 
company empowers it to construct 
only one specified branch road, anoth- 
er road incorporated under the laws 
of a different state, although con- 
structed and operated by the first 
road, is not a branch of such road 
within the meaning of such a reserva- 
tion. Biles v. Tacoma, etc., R. Co., 5 
Wash. 509, 32 P 211. 

34. St. Paul Union Depot Co. v. 
St. Fon etc., R. Co., 35 Minn. 320, 29 
NW 140 

35. Illinois Cent. R. Co. v. Indiana, 
etc., R.'Co., 85 Ill. 211. 

36. Tllinois Cent. R. Co. v. Indiana, 
ete., R. Co., supra; Carlson v. Duluth 
Short-Line R. Co., 38 Minn. 305, 37 
NW 341; Dunstan Vv. Northern Pac. cts 
Co., 2 N. D.'46, 49 NW 426. 


87.- Biles v. Tacoma, ete., R. Co., 5 
Wash.-509, 32 P 211. 

38. Newport v. Hatton, (Cal.) 279 
P 134. 

89. Biles v. acre CECH Rs, COnnD 
Wash. 509, 32 P2117, 

[a] Thus, where the conveyance 


contained a reservation or exception 
of a strip of land to be used for a 
right of way or other railroad pur- 
poses, in case the line of the road 
should be located over or within a cer- 
tain distance of the premises con- 
veyed, the reservation was held not to 
operate as an exception from the 
grant, but merely as the reservation 
of a right of way or easement over 
the land. Biles v. Tacoma, etc., R. Co., 
5 Wash. 509, 32 P 211. 

40. See supra § 278. 

41. Seaboard Air-Line R. Co. y. 
McRainey, 69 Fla. 462, 68 S 753. 

42. Chicago, etc, R. Co. v. 


By- 
strom, 165 Wis. 125, 161 NW 358. 
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ture time required for the needs of the railroad, may 
be enforced against a purchaser with notice.*® 

[§ 281] L. Abandonment, Forfeiture, or Loss*4— 
1. Nonuser or Abandonment—a. In General. 
land is conveyed to the railroad company in fee with- 
out qualification, its title thereto is not lost by non- 
But where, under the pro- 
visions of the conveyance or the governing law, the 
railroad acquires only an easement in lands acquired 
for railroad purposes,*® the title reverts to the own- 
er** when the land ceases to be used for the purposes 
for which it has been conveyed,*7% and an easement 
for a railroad right of way may be lost by abandon- 
A right of way over public land granted by 


user or abandonment.*° 


ment.#§ 


congress to a railroad may be abandoned.?® 
under a contract to convey a strip of land containing 
a certain number of acres on each side of the right 
of way, the company so constructs its road as to 


leave a tract less than that number 


43. anon, etc., R. Co. v. Gomm, 
20 Ch. 562. 
44, maaan of conditions and lia- 


ot A ats damages therefor see supra 
Forfeiture of Charter Me franchise in 
feneral see supra §§ 47-53. 
Loss of title or A its acquired by 
eminent domain proceedings general- 
ly see Hminent Domain §§ 590-597. 


45. Cal.—Midstate Oil Co. v. Ocean 
Se ade Ri COn eo) Onl RCA O42 0 mb 


Iowa.—Watkins v. Iowa Cent. R. 
Co., 123 Iowa 390, 98 NW 910. 

Ky.—Rollins v. Van Jellico Min. Co., 
194 Ky. 41, 238 SW 1938. 

Mass.—Enfield Mfg. Co. v. Ward, 
190 Mass. 314, 76 NE 1053. 

S. C.—Chamberlain v. Northeastern 
R. Co,, 41 S..C. 399, 19 SE 748, 996, 44 
AmSR 117,029 TivASI39. 


46. See supra § 203. 
47. See infra § 285. 
47144. What constitutes abandon- 


ment see infra § 282. 

4s. Ark.—Gurdon, ete, R. Co. v. 
Vaught, 97 Ark. 234, 133 SW 1019. 

Ill— Branch v. Central Trust Co., 
320 Ill. 432, 151 NE 284. 

Kan.—Barker v. lLashbrook, 128 
ane D9 by 29) ele 

Minn.—Norton v. Duluth Transf. R. 
Co., 129 Minn. 126, 151 NW 907, Ann 
Cas1916E 760. 

Mo.—Hatton v. Kansas City, etc., R. 
Co., 253 Mo. 660, 162 SW 227. 

Tenn.—McLemore  v. Charleston, 
ete, Re Co. lity Penn? eee 69 SW 338. 

Wash.—Morsbach Thurston 
County, 152 Wash. 562, O78 P 686. 

[a] Where intention to convey fee 
does not appear, as in the case of a 
conveyance of “a right of way” for 
the railroad through certain lands, 
the company takes an easement only, 
which may be lost by abandonment. 
Morsbach v. Thurston County, 152 
Wash. 562, 278 P 686. 

Loss of easement by nonuser or 
abandonment in general see Wase- 
ments §§ 149-154. 

What constitutes abandonment see 
infra § 282. : 

49. Denver, etc., R. Co. v. Mills, 222 
Fed. 481, 138 CCA 77. 

Chidester v. Springfield, ete., R. 
, b9 Ill. 87. 
Com. v. Middleton, 205 Ky. 570, 


(oextls 

Denver, etc., R. Co. v. Mills, 222 
Fed. 481, 1388 CCA 77; Ocean Shore R. 
Co. v. Spring Valley Water Co., 87 
Cal AW £88), 262 -P753. 

[a] Differentiation between aban- 
donment and adverse possession.— 
The question of abandonment is a 
very different one from having an 
easement defeated and divested by the 
adverse use of another. The’ last 
question is to be determined by the 
character of the adverse use and how 
long continued, while the former de- 
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Where 


Where, 


of acres on one 


pends upon the intention of the party 
in possession, without regard to the 
claim of others. lLorick v. Southern 
PCO. SiS) Co nose Sino ole 

{[b] Evidence held admissible to 
show abandonment.—Birmingham 
Sawmill Co. v. Southern R. Co., 210 
Ala. 126, 97 S 78; New York, etc., R. 
Co. v. Cella, 88 Conn. 515, 91 A 972, 
AnnCas1917D 590; Gill v. Chicago, 
ete., R. Co., 117 Iowa 278,.90 NW 606. 

{e] Evidence held inadmissible to 
show abandonment.—Birmingham 
Sawmill Co. v. Southern R. Co., 210 
Ala. 126, 97 S 78; New York, etc., R. 
Conve ela. 86 Conn. 275, 85 oN 521. 

53. S.—Williams 'v. Atlantic 
Coast a R. .Co., it By (2a)elt.Ssum= 
mers v. Atchison, Cte] une COs ¥F. 
(2d) 717;. Denver, etc., R. Co. v. Mills, 
992 Fed. 481, 138 CCA ales Atlanta, 
ete., R. Co. v. Southern R. Cow 153 
Fed. 122,.82 CCA 256, 11 AnnCas766. 

Ark. — Gurdon, etc., Rie Co Vv. 
Vaught, 97 Ark. 234, 133 SW 1019. 

Cal—Home Real Est. Co. v. Los 
peat PACh COs moo nC alee cil Ones Ome 

72. 

Mo.—Hatton v. Kansas City, 
R. Co., 253 Mo. 660, 162:SW 227. 

Nebr.—Union Pac. R. Co. v. Woos- 
ter, 104 Nebr. 421, 177 NW 740. 

Okl.—Santa Fe, etc., “R. -Co.: wn. 
Wichita Falls, ete., R. Co., 64 Okl. 88, 
166 P.168; Canadian River R. Co, v. 
Wichita Falls, etc., R. Co., 64 Okl. 62, 
166-P 163: 

[a] “Abandonment” (1) as used in 
relation to the abandonment of a 
right of way by a railroad company, 
means simply a permanent cessation 
of the use of the right of way for rail- 
road purposes, that is, a cessation to 
use with an intent not to resume the 
use. McClain v. Chicago, ete., R. Co., 
90 Iowa 646, 57 NW 594. (2) It in- 
volves intention. Williams vy. Atlan- 
tic Coast Line R: Co., 17 F: (2a) 17. 

54. Summers v. Atchison, ete. R. 
Co., 2-Ey (2d) W175) Matton Vv. Kansas 
City, etc., R. Co., 253 Mo. 660, 162 SW 
227; Santa Fe, etc., R. Co. v. Wichita 
Falls, etc., R. Co., 64 Okl. 88, 166 P 
168; Canadian River R. Co. v. Wichi- 
ta Falls, etc., R. Co., 64 Okl. 62, 166 P 
Geis 

55. Denver, etc., R. Co. v. Mills, 
222 Fed. 481, 138 CCA 77. 

56. Roby v. New York Cent., etc., 
Re Co: 71425 New Yeew.G, 36 NE LOS 38 
Guss v. Westchester R. Co., 1 Chest. 
Co. (Pa.) 363, 368. See Atlantic Mills 
v. New York, etc., R. Co., 221 App. 
Div. 386, 223 NYS 206 [aff 248 N. Y. 
535 mem, 162 NE 514 mem] (holding 
a right of way abandoned w'here for 
more than forty years after its crea- 
tion its existence was ignored by all 
parties). 

“Withdrawal from the use [of the 
premises], persisted in for many 
years, with no evidence of intention to 
resume it in the future, or motive to 


etc., 


‘ley R. Co., 
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side, it cannot claim an equivalent on the other side 
for what it has thus voluntarily abandoned.°° 

State escheating land for nonuser is not a pur- 
chaser for value and takes only such title and right 
as the railroad had.°? 

[§ 282] b. What Constitutes. 
_of way has been abandoned by a railroad is largely 
a question of intent,°? 
to constitute abandonment there must be an intent 
to relinquish,** but such intention may be estab- 
lished by acts of the company clearly indicating its 
purpose not to use such right of way, followed by 
actual relinquishment®* or long nonuser thereof.°® 
While it has been said in some eases that abandon- 
ment may be found as a matter of fact from long 
nonuse,*® it is generally, except as a contrary rule 
may be established by statute,°>* held that a mere 
nonuser will not in itself establish an abandonment,’ ® 
no matter how long the nonuser is continued,’® al- 


Whether a right 


2 and it is generally held that 


do so, has seemed to us sufficient to 
justify a finding of abandonment, and 
to require it.” Guss v. Westchester 
R.-Co:, supra. 
57. See infra text and notes 72-76. 
58. U. S.—Townsend v. Michigan 
Cent. R. Co., 101 Fed. 757, 42 CCA 570. 
Ark.—Fulcher v. Dierks Lumber, 
etc., Co., 164 Ark. 261, 261 SW 645; 
Memphis, ete., R. Co. v. Humphreys, 
65 Ark. 631, 48 SW 86. 
Cal.—Peo. v. Southern Pac. Co., 172 
Cal. 16925700," 1587 Pal" feiti@yvedr 
Il1l.—Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 Ill. 
194, 106 NE 818, AnnCas1916A 833; 
Durfee v. Peoria, etec., R. Co., 140 Tl. 


435, 30 NE 686. 
Iowa.—McClain v. Chicago, etc., R. 
Co., 90 Iowa 646, 57 NW 594; Barlow 


v. Chicago, etc., R. Co., 29 Iowa 276. 

Mass.—Boston, etc., R. Co. v. Rear- 
don, 226 Mass. 286, 115 NE 408. 

Mich.—Jones v. Van Bochove, 103 
Mich. 98, 61 NW 342. 

Minn.—Gurney v. Minneapolis Un- 
ion El. Co., 63 Minn. 70, 65 NW 336, 
30 LRA 534. 

Mo.—Hatton v. Kansas, ete., R. Co., 
253 Mo. 660, 162 SW 227; Kansas City, 


ete., R. Co. v. Kansas City, etec., R. 
Co., 129 Mo. 62; 31 SW 451; Roanoke 
Inv. Co. v. Kansas Citys ete., RCo: 


108 Mo. 50, 17 SW 1000. 
Nebr.—Union Pac. R. Co. v. Woos- 
ter, 108 Nebr. 421, 177 NW 740. 
N. ¥.—Conabeer v. New York Cent., 
etc., R. Co., 156 N. Y. 474. 51°NE 402. 
N. C.—Beattie v. Carolina Cent. R. 
Co., 108. N. C. 425, 12 SE 913; Purifoy 
Vv. Richmond, etc., Re Cox 108 ING Cs 
100, 12 SE 741; cee Cent. R. Co. 
v. McCaskill, 94 N. C. 7 
Oh.—Cleveland, ete., “co, v. Ward, 
23 Oh. Cir. Ct. N. S. 46 
Pa.—Hummel vy. cineca Val- 
175 Pa. 587, 34 A 848. 
Vt.—Rutland R. Co. v. Chaffee, 71 
Vt. 84, 42 A 984, 48 A 699. 
Wash.—Northern Pac. R. Co. v. Ta- 
vom Junk Co., 138 Wash. 1, 244 P 
[a] Nonuser of right of way 
granted by state, in the absence of 
statute, does not constitute an aban- 
donment, unless accompanied by acts 
clearly showing an intention to aban- 
don: Peo.’ Vv.) Southern’ Pac! Cow 172 
Cal 692; LoS ee aie 
[b] Railroad being quasi-public 
highway, it ‘has been held that it 
comes within the exception to the rule 
that, while artificial persons may lose 
their titles by adverse possession, 
whether they be public and municipal 
or private, yet, as to public highways, 
no title can be acquired against the 
public by user alone, nor lost to the 
eae by nonuser. Wilmington, ete, 
. Co. v. Walker, 15 Pa. Dist. 373. 
R59. Cal.—Ocean - Shore R. Co. v. 
Spring Valley Water Co., 87 Cal. A. 
188, 262 P 58. 


EE eee 
sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 282] 


though a long-continued nonuser may-amount to 
some evidence of an intent to abandon.®° 
the nonuser is accompanied by unequivocal and de- 
cisive acts on the part of the company clearly show- 
ing an intention to abandon,*? as where the nonuser 
is accompanied by acts which destroy the object for 
which the easement was created or the means of its 
or is accompanied by adverse pos- 
session by the owner of the fee or others claiming 
abandonment will be inferred. Stat- 
utes providing that title by adverse possession can- 


enjoyment ;°? 


under him;*? 
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But where 


not be acquired as against a railroad company®‘ are 


Mo.—Hatton v. Kansas City, 
R. Co., 253 Mo. 660, 162 SW 227. 

S. C.—Lorick v. Southern R. Co., 
Shs. C. tl, 68 SH. 931. 

Tex.—Denison, ete., R. Co. v. St. 
Louis Southwestern R. Co., 30 Tex. 
Civ. A. 474, 72 SW 201. 

Wash.—Netherlands 
Mortg. Bank v. Eastern R., 
142 Wash. 204, 252 P 916. 

[a] It is not question of time but 
one of intention, except so far as 
lapse of time may be considered with 
other circumstances, Ocean Shore R. 
Co. se Spring Valley Water Co., 87 
Cal. A. 188, 262 P 53. 

[b] It will not be inferred from 
mere nonuser (1) for twenty (Lorick 
v. Southern R. Co., 87 S. C. 71, 68 SE 
S31), (2) or even thirty, years 
(Netherlands American Mortg. Bank 
v. Eastern R., etc, Co., 142 Wash. 204, 
252. P 9%6). 

[ec] Where grant of right to build 
on street is unconditional as to time, 
and for fourteen years such right of 
way for a distance of a block and a 
half is entirely unused, such delay will 
not necessarily and as a matter of law 
constitute an abandonment. Denison, 
etc., R. Co. v. St. Louis Southwestern 
IR, (Cos, 96 Tex. 2838, 72'SW. 161 [aft 30 
Tex. Civ. A. 474, 72 SW 201]. 

60. Townsend v. Michigan Cent. R. 
Co;, 101. Fed. 757, 42 CCA. 570; Home 
Real Est. Co. v. Los Angeles Pac. Co., 


etec., 


American 
etc., Co., 


163 Cal. 710, 126 P 972. 
Gr. U.S; 
Cent. Re Co...) LOI hed. 157, 42 CCA 


Ark.—Fulcher v. Dierks Lumber, 
etc., Co., 164 Ark. 261, 261 SW 645; 
Gurdon, ete,, (Ry Con.v. Vaught, 97 
Ark. 234, 133 SW 1019. s 

Ill.—Stannard v. Aurora, etc., R. 
Co., 220 Ill. 469, 77 NE 254; Lyman v. 
Suburban R: Co., 190 Ill. 320, 60 NH 
515, 52 LRA 645; Durfee v. Peoria, 
-etc., R. Co., 140 Tl. 435, 30 NE 686. 

Mass.—Enfield Mfg. Co. v. Ward, 
190 Mass. 314, 76 NE 1053. 

Mich.—Jones v. Van Bochove, 103 
Mich. 98, 61 NW _ 342. 

Mo.—Kansas eee TSA KOO); Sine 
Kansas City, etc., 129 Mo. 62, 


etc., 
Cos 


31 SW 451; ois Inv. Co. v. Kan- 
sas City, etc., Re:Co;, 108) Mo. 50,” £7 
SW 1000; Missouri Pac. R. Co. v. 


Bradbury, 106 Mo. A. 450, 79 SW 966. 

N. Y.—Roby v. New York Cent., etc., 
RCo. 42 N.Y. £76, 86) NE 1053. [rev 
65 Hun 532, 20 NYS 551]; Delaware, 
Gt Cy AR: Co.’ v. Oswego, 92 App. Div. 
551. 86 NYS 1027. 

No G——Raleizh, etc, RaCo. ive Mie= 
Guire, 171 N. C. 277, 88 SH 337; Beat- 
tie v. Carelina Cent. R. Cos 108 N.C 
425, 12 SE 913. 

Oh.—Schenck v. Cleveland, ete. R. 
Co., 11 Oh. A. 164; Schenck v. Cleve- 
land, etc., R. Co., 30 O: C. A. 580, 582 
[cit Cyc]; Cleveland, ete., R. Co. v. 
Ward, 23 Oh. Cir. Ct. N. S. 465. 

And see cases infra this note. 

[a] Nonuser of right of way in 
lands granted by state may constitute 
abandonment where accompanied by 
acts on the part of the company clear- 
ly showing an intention to abandon. 
Peo! v. Southern Pac, Co.,, 172 Cal. 
692, 15 Say 177: 

[b] Particular acts held to evi- 
(1) Construct- 
ing line on other land and allowing 
grantor and his grantees to remain in 
possession. Lake Erie, etc., R. Co. v. 


Ziebarth, 6 Ind. A. 228, 33 NE 256. 
(2) Physical condition of right of 


way. Robertson v. Bertha Mineral 
Co., 128 Va. 98, 104 SE 832. (3) Non- 
user and removal of track. Atlanta, 


etc., R. Co. v. Coffee County, 152 Ga. 
432, 110 SE 214. (4) Allowing city 
to maintain right of way as street and 
permitting storehouses and buildings 
to be constructed thereon. Atlanta, 
ete.,. RR: Covive HMasley,.117_S: iC. 494, 
109 SE 285. (5) Allowing track to 
become covered with earth and debris 
so as to render operation impossible. 
Home Real Est. Co. v. Los Angeles 
Pac ©omsiGe Cals v0; L260 O22 26) 
Failure to claim as against adverse 
occupants and offer to convey what- 
ever interest railroad possessed as 
gift. Gurdon, etc., R. Co. v. Vaught, 
97 Ark. 234, 188 SW 1019. (7) Fail- 
ure to pay taxes and to take steps for 
construction. Sante Fe, etc., R. Co. 
v. Wichita Falls, etc., R. Co., 64 Okl. 
88, 166 P 168; Canadian River R. Co. 
v. Wichita Falls, ete., R. Co., 64 Okl. 
62R ELEC EE? 168301) Refusal to con- 
struct because of difficult grade and 


allowing owner to make improve- 
ments without objection. Roanoke 
Inv. Co. v. Kansas City, etc., R. Co., 


108 Mo. 50,17SW 1000. (9) Removal 
of rails and everything else of value 
and failure to use. 
Transt. R. Co:;7 129 Minn: 
NW 907, AnnCas1916E 760. 

{c] Facts held not to show aban- 
donment: (1) Change of location of 
depot. Oldham vy. Southern R. Co., 2 
Tenn. Civ. A. 644. (2) Change of lo- 
cation of main line. Schenck  v. 
Cleveland, etc., R. Co., 11 Oh. A. 164. 
(3) Elimination of grades and curves. 
Cleveland, etc., R. Co. v. Ward, 23 Oh. 
Gir. ©t. IN, S: 2465.» (4) Ceasing, -to 
operate trains. Columbus v. Colum- 
bus, ete., R. Co., 37 Ind. 294; Muhle 
v. New York, etc., R. Co., 86 Tex. 459, 
25 SW 607; Ft. Worth, etc., R. Co. v. 
Sweatt, 20 Tex. Civ. A. 543, 50 SW 
162. (5) Allowing owners to remain 
in possession although attempting to 
use land for railroad purposes. | Scott 
v. Missouri, etc., R. Co., (Tex. Civ. A.) 
151 SW 578. (6) Allowing coal com- 
pany right to use tracks. Templeton 
v. Lehigh, etc., Coal Co., 50 Pa. Super. 
341. (7) Failure to use spur tracks. 
Northern Pac. R. Co. v. Tacoma Junk 
Co., 138 Wash. 1, 244 P 117. (8) Li- 
cense to use right of way for pipe 
line. Hawkins v. Buckeye Pipe Line 
Co., 6 OhNPNS 553. (9) Use of spur 
track over another route. Atlanta, 
ete, Ri Co.iv. Southern. R. 'Coj7 153 
Fed. 122, 82 CCA 256, 11 AnnCas 766. 
(10) Failure to pay taxes. Enfield 
g. Co. v. Ward, 190 Mass. 314, 76 

(11) Failure to procure lo- 
Ocean Shore R. Co. v. Spring 
Valley Water Co., 60 Cal. A. 43, 212 P 
215. (12) Statement in letter that 
line would not be used. Blackwood 
Impr. Co. v. Public Serv. Corp., 91 N. 
J. Hq. 220, 109 A 820. (13) Construc- 
tion over another route occasioned by 
dispute as to possession of right of 
way in question. Atlanta, etc. R. 
Co. v. Southern R. Co., 153 Fed. 122, 
82 CCA 256, 11 AnnCas 766. 

{d] Where claim was discarded 
for seventy-five years, and the com- 
pany wrote that it had no interest in 
the Jand, and others had obtained title 
to the property without any notice 
whatever of an existing right to use 


126, 151 


cation. 


Norton v. Duluth 
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held to have no application in case of abandonment 
of an easement for a right of way;®® and an abandon- 
ment of an easement may be found by nonuser ac- 
companied by adverse occupation under claim of 
title with recognition on the part of the railroad 
company that such claim of title is well founded.*® 
However, the fact that land is used by the owner of 
the fee for purposes not inconsistent with the rail- 
road company’s use thereof for railroad purposes 
does not show an abandonment.°* 
entire right of way is not used,°® or a use of the right 


The fact that the 


the land for railroad purposes, the 
evidence was held sufficient to justify 
a finding of abandonment. New York, 
ete., R. Co. v., Cella, 88 (Conn, 515; 9 
A 972, AnnCas1917D 590. 

62. U. S.—Denver, etc., R. Co., v. 
Mills, 222 Fed. 481, 138 CCA 77. 

Jowa.—McClain v. Chicago, etc., R. 
Co., 90 Iowa 646, 57 NW 594. 

Mich.—Jones v. Van Bochove, 103 
Mich. 98, 61 NW 342. 

Pa. —Spring Brook R. Co. v. Spring 
fabs Water-Supply Co., 3 LackLegN 


Va.—Robertson v. Bertha Mineral 
Co., 128 Va. 93, 104 SH 832. 

63. New York, etc., R. Co. v. Bene- 
dict, 169 Mass. 262, 47 NB 1027; Han- 
nibal, ete., R. Co. v. Frowein, 163 Mo. 
1, 63 SW 500; Kansas City, etc., R. 
Co. v. Kansas Gity, etes Re Cos "429 
Mo. 62, 31 SW 451; Roanoke Inv. Co. 
v. Kansas City, etc., R. Co., 108 Mo. 
50, 17.SW 1000; Beattie v. Carolina 
Gent. jR., Co; 10S8CuN. Ce 4255 MSs 


Ola: 
64. See statutory provisions. 
65. New York, etc., R. Co. v. Cella, 


86 Conn. 275, 85 A 521. 


66.. New York, ete., R. \Co..v. Cella, 
supra. 

67. Southern R. Co. v. Vann, 142 
Tenn. 76, 216 SW 727; King v. Nor- 


oe etc., R. Co., 90 Va. 210, 17 SE 


[a] Use of land by owner of fee 
for any purpose, except railway pur- 
poses, is not inconsistent with the 
right of the railway company to exer- 
cise its easement in the land for the 
construction and operation of its road. 
Southern R. Co. v. Vann, 142 Tenn. 
76, 216 SW 727. 

[b] Use of part of right of way 
by grantor, where the conveyance pro- 
vided that he should have the right 
to use any portion of the land not 
required for railroad purposes, but 
should yield possession when the land 
should be needed by the company, 
would not effect an abandonment al- 
though the company for a period of 
forty years failed to improve or oc- 
cupy a part of the right of way. King 
Vv. Norfolk; ete. R. Co:90 Val 2107 17 
SE 868. 

68. U. S—wWilliams v. Atlantic 
Coast Line R./Co., 17 BY (2d) 17; Sume- 
mens: .v." Atchison), ete. hs Oo. sins 
C2) aL 

Ark.—Dunford v. Dardanelle, ete., 
R;, Co. tT Ark, VOS65 28% Siva 170.’ 

Ga.—Harrold v. Seaboard Air- Line 
RR. iCo:, L3l Ga. 360562 Shy 326. 

La. John T. Moore Planting Co. v. 
Morgan’s Louisiana, etc., R., etc., Co., 
126 La. 840, 53 S 22 

Mass.—New York Cent.) ete, oR. Oo: 
v. Chelsea, 213 Mass. 40, 99 NB 455. 

Mich.—Sheldon v. Michigan Cent. 
R. Co., 161 Mich. 5038, 126 NW 1056. 
. Miss.—Weir v. Standard Oil Co., 136 
Miss. 205, 101 S 290. 

Mo.—Dickson VV. St. Louis; etc}, Rt 
Co., 168 Mo. 90, 67 SW 642 

Nebr.—Union leeKos late Co. v. Woos- 
ter, 104 Nebr. 421, 177 NW 740. 

N. Y.—Conabeer v. New York Cent., 
etc., R. Co., 156 N. Y. 474, 51 NE 402. 

ING C.— Raleigh, ete., R. Co. v. Me- 
Guire, tl Ne Ce 270, 88 SE 337; Harn- 


hardt v. Southern R. Cor 157 Nec. 
,008, (2 SH 1062. 
Tenn.—Louisville, ete, R. Co. v. 


Fort, 3 Tenn. Civ. A. 723. 
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of way for an unauthorized purpose,®® or an exces- 
sive use or misuse,’° will not in itself establish an 
abandonment. 

Where nonuser is permanent, that is, without an 
intention to resume the use, it will constitute an 
abandonment without regard to the length of time 
the right of way has not been used.7! 

By statute nonuser for specified period may show 
an abandonment without regard to the intention of 
the railroad,‘? but, to operate as an abandonment 
under such a statute, the nonuser must have con- 
tinued for the period fixed by the statute.7* Such 
statutes do not require that the full width of the 
right of way be covered with tracks,’7* and it has 
been questioned whether they apply to a grant of 
use of a public highway.*® Under such a statute, 
the fact that a part of a spur track may have been 
used and operated as roads usually are is not con- 
clusive that the track was not abandoned as to an- 
other part.’® 

Transfer or conveyance of its easement of a Fett 
of way by a railroad company for railroad purposes 
does net constitute an abandonment;7’ but an at- 
tempted conveyance of a fee for other than railroad 
purposes, where the company had only an easement 
for a right of way, has been held to be an abandon- 
ment.*§ 

Question of law or fact. Generally it is a ques- 
tion of fact whether there has been an abandon- 

[a] Fencing in fifty or sixty feet 


of right of way of one hundred feet 
is no evidence of abandonment of the 


69. 
El. Co., 
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Co. v. Wood, 30 Ind. A. 650, 66 NE 923. 
Gurney v. Minneapolis Union 
63 Minn. 70, 65 NW 336, 30 


\ 


ment,?® and-is not a question of law,®° but the ques- 
tion may be decided as one of lJaw,*? as where the 
uncontradicted evidence shows that the company 
is in possession of its right of way and has not dis- 
continued operation,®? or that a substantial part of 
the land has been continuously used for strictly rail- 
road purposes, and that there is no intent permanent- 
ly to abandon any part of it.8* 

[§ 283] ¢. Revival after Abandonment. Where a 
right of way has been abandoned, it cannot be re- 
vived by use,®* nor can a recognition by the grantor 
of any right of the company thereto stay the aban- 
donment by the company®® or revest in it the ease- 
ment after it was abandoned.*® Under a statute 
which provides that the right of way shall revert if 
the road or any part thereof is not used or operated 
for a specified period,®? nothing less than a nonuser 
for the statutory period will authorize the owner of 
the land, from which it was taken, to take posses- 
sion;®® and although the road has been abandoned, 
the company owning the right of way has a right to 
take up again the use for which the right of way 
was granted, at any time within the statutory pe- 
riod.®° 

[§ 284] d. Right To Remove Tracks or Other 
Equipment. Tracks, railroad structures, and other 
equipment do not become part of the realty, and may 
be removed by the company on abandonment of the 
right of way®° or within a reasonable time there- 
122 A 892. 


[a] As intent is essence of aban- 
donment, the facts of each particular 


portion not fenced. Sheldon v. Michi- 
gan Cent. R. Co., 161 Mich. 5038, 126 
NW 1056. 

[b] Nonuser caused by landslide 
obstructing part of the right of way, 
although continued for five years, the 
remaining part being used for stor- 
ing cars, does not constitute an aban- 
donment. Scarritt v. Kansas City, 
etc., R. Co., 148 Mo. 676, 50 SW 905. 

[ec] Nonuser of entire width of the 
right of way does not cause the un- 
used part to revert to the public, even 
though the public is allowed by the 
company to use it as a thoroughfare. 
Pennsylvania R. Co. v. Freeport, 138 
Pa. 91, 20 A 940. 

[d] Use of part of right of way 
for flower garden.—Where there is 
seventy-five feet between a passenger 
and a freight depot, the possession of 
the railroad will not be considered as 
abandoned from the fact that, after 
using this space for some time for 
depositing freight and baggage, it is 
temporarily converted into a flower 
garden. John T. Moore Planting Co. 
v. Morgan’s Louisiana, etc., R., etc., 
Co., 126 La. 840, 53 S 22. 

[e] Use by public of part of right 
of way will constitute a dedication by 
implication of the part for highway 
purposes, where the use by the pub- 
lic of the property aS a passageway 
might well exist and coexist with the 
right of the railway company to as- 
sert its ownership when the demands 
of its business required it. For, while 
the rights of the public in a defined 
and previously acquired street or road 
cannot be bodily appropriated by a 
railroad company without express 
legislative grant, it is quite different 
if the railroad company first acquires 
the right of way and simply permits 
the public to use it. Louisville, etc., 
Re CO hort Lenn: CivecAvaitcos 

[f] Where deed reserved to gran- 
tor a license to cultivate outside 
twenty feet of the land conveyed, the 
fact that the railroad company erect- 
eG a fence excluding such twenty 
feet did not constitute an abandon- 
ment of such strip. 


Chicago, etc., R."' 


LRA 534; Roby v. New York Cent., 
ete., R. Co., 142 N. Y. 176, 36 NE 1053. 

70. Roby v. New York Cent., etc., 
R. Co., 142 N. Y. 176, 36 NE 1053 [rev 
65 Hun 532, 20 NYS 551]. 

71. McClain v. Chicago, etce., R. 
Co., 90 Iowa 646, 57 NW 594. 

72. See statutory provisions. 

[a] Under Code (1873) § 1260, if 
the right of way was not used or op- 
erated for a period of eight years, the 
land reverted. Fernow v. Chicago, 
etc., R. Co., 75 Iowa 526, 39 NW 869. 

73. Monarch Coal Co. v. Phillips 
Coal Co., 178 Iowa 660, 156 NW 297. 

74 Morgan v. Des Moines Union 
R. Co., 113 Iowa 561, 85 NW 902. 

75. Morgan v. Des Moines Union 
R. Co., supra. 

76. Gill v. Chicago, Ro Cox 
117 Iowa 278, 90 NW 606. 

Tides Atlantic Mills v. New York 
Cent. R. Co., 126 Misc. 349, 214 NYS 
123; Garlick v. Pittsburgh, ete., R. 
Co., 67 Oh. St. 223, 65 NE 896. 

[a] It is use for railroad purposes 
that may be insisted upon and not 
that it be used by any particular road. 
Atlantic Mills v. New York Cent. R. 
Co., 126 Misc. 349, 214 NYS 123. 

78. Barton v. Jarvis, 218 Ky. 239, 
291 SW 38. <S 

79. Ala.—Tennessee, etc., R. Co. v. 
Taylor, 102 Ala. 224, 14 S 379. 

Cal.—Home Real Est. Co. v. Los 
Angeles Pac. Co., 163 Cal. 710, 126 P 
972. 

Conn.—New York, etc., R. Co. v. 
Armstrong, 92 Conn. 349, 102 A 791. 

Mass.—Howe v. Johnson, 236 Mass. 
379, 128 NE 634.) ~ 

Mich. —Hickox Vv. Chicago, ete. R. 
Co., 94 Mich. 237, 53 NW 1105. 

Okl.—Orth v. Gregcry, 98 Ok1. 22:9) 
223 P 385; Santa’ Fe) ete.,.R. Co:, v. 
Laune, 67 Okl. 75, 168 P 1022; Santa 
Fe, ete., R. Co. v. Wichita Falls, etc., 
R. Co., 64 Okl. 88, 166 P 168; Canadian 
River R. Co. v. Wichita Falls, ete., R. 
Co., 64 Okl. 62, 166 163. 

Tex.—Ft. Worth, etc., R. Co. v. 
Sweatt, 20 Tex. Civ. A. 543, 50 SW 

162. 


vVt.—Stevens v. MacRae, 97 Vt. 76, 


ete: 


case are for the jury. Tennessee, etc., 
sone ot v. Taylor, 102 Ala. 224, 14 S 

[b] Whether railroad abandoned 
option of further location over a strip 
granted it by the state was a ques- 
tion of fact. New York, ete., R. Co. 
pera eh 92 Conn. 849, 102 A 


Praag ONS v. MacRae, 97 Vt. 76, 
81. Papeete Sawmill 
Southernm?R. Gol 7200 Alay el 26.0 oes 
78; Lawson v. Georgia Southern, etc; 
R. Co., 442. Ga, 14,82) (SEE233; 
82. Birmingham Sawmill Co. v. 
mon Ucn R. Co,,, 210 Ala. 126)5"97-S 


3a: Lawson v. Georgia Southern, 
ete: KR. Co., 142) Gan 14 .82uShe coe. 

84 Atlantic Mills v. New York 
Cent. Ri Co. 221 App. Div. 386, 220 
NYS 206 [aff 248 N. Y. 585 mem, 162 
NE 514 mem]. 

Revival of lost right of easement 
generally see Easements § 180. 

85. Gurdon, etec., R. Co. v. Vaught, 
97 Ark, 234; 133 SW 101 


Coes. 


86. Gurdon, CLC. hws Co. v. Vaught, 
supra. 

87. See supra note 72 [a]. 

88. Fernow v. Chicago, etc., R. Co., 


75 Iowa 526, 39 NW 869. 
89. Fernow v. Chicago, etc., R. Co., 


Sop S.—Jones v. Southern R. 
Co., 285 Fed. 19. 
CAS at 


Ind.—Sonken v. Gemmill, 
255 


NE 355. 

Mass.—Moore v. Sovrensky, 
Mass. 268, 151 NE 296. 

Mo.—Hatton vy. Kansas City, etc., 
R. Co., 253 Mo. 660, 162 SW 227 [Loverr 
Missouri Pac. R. Co. v. Bradbury, 106 
Mo. A. 450, 79 SW 966]. 

N. Y.—MecNair v. Rochester, 
R. Co., 14 NYS 39. 

Pa.—Palmer v. Delaware, ete., R. 
Co.;) 277 Pas 1,°120 A 668; Ohio, ete.) 
Short Line R. Co. v Gallagher, Hakone 
Dist. 142, 33 Pa. Co: 489. 

Va. —Talley v. Drumheller, 143 Va. 
439, 130 SE 385. 

See Raulf Co. v. Harris, 195 Wis. 


ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


TS§ 289-284 


| i §§ 284-286] 


f after,®! or at any time before abandonment;°? and 
_ the fact that the landowner has been allowed to take 
_ possession of the land embraced in the right of way 
and hold it for a term of years less than is required 
to extinguish the company’s easement does not imply 
relinquishment by the company of its right to enter 
and remove its rails and other property which had 
composed its track®* or structures built as part of 
its railroad.°# 

[§ 285] e. Right to Reversion; Enforcement of 
Right. Upon an abandonment,®® the title reverts to 
the grantor®® or his successors in title,®* or the then 
owner of the servient estate.°® Notwithstanding a 
subsequent conveyance by the original grantor, the 
right of way will revert to him if excepted or re- 
served therefrom,®® otherwise the abandonment in- 
ures to the benefit of the grantee or those holding 
under him at the time of the abandonment. Upon 
abandonment of the easement, ejectment may be 
maintained by the owner of the land.2, Where a rail- 
road company is in possession, not under a grant of 
an easement or right of way, but under a release 
of damages for the occupancy, the owner or his 
grantee may, upon abandonment of the use by the 
railroad, recover possession in ejectment.? The 
mere fact that persons may derive benefit from the 
existence of the railroad is not sufficient to require 
them to be joined as parties in ejectment by the own- 
er of the land upon abandonment of the easement, 


enn 
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where they assert no interest in the land or right ee 
its possession.* 

[§ 286] 2. Failure To Complete or Coneeruce 
Road. Under a statute providing that upon forfei- 
ture of the charter of a railroad company its right 
of way shall remain subject to an extension of the 
charter or to the grant of a new charter over the 
same way without a new consideration, the right of 
way of a railroad does not revert to the original 
owner upon forfeiture of the charter because of a 
failure to construct the road within the time re- 
quired by law;° nor does it vest in the state,® but 
it constitutes an asset of the company to be adminis- 
tered for the benefit of its creditors and stockholders 
on dissolution;? and another railroad company not 
connected with the old one has no right to take pos- 
session of the unfinished road and hold it as its own 
property.’ However, under a statute which provides 
that if the road shall not be finished and put in op- 
eration within a specified time the corporate exist- 
ence and powers of the railroad shall cease,® if at 
the end of such time the railroad has not been com- 
pleted, the protection afforded by statute to a regu- 
larly located right of way is withdrawn and the land 
comprising the right of way assumes its former stat- 
us as private property,+° except where the property 
has been conveyed to the railroad corporation in 
fee.11 Further, the effect of such a statute cannot 
be evaded by a transfer by the original road of its 


311, 218 NW 206 (holding that, as be- 
tween the original owners of the right 
of way and owners of bonds given for 
construction, the rails and ties of an 
oe aes road belonged to the lat- 
er 

[a] No presumption of purpose to 
abandon rails thereon arises from a 
purpose to abandon the roadbed, and 
where operation of a railroad has 
been permanently stopped, the com- 
pany may remove the rails although 
it abandons the roadbed. Jones v. 
Southern R. Co., 285 Fed. 19. 

[b] Stone piers built by railroad 
company as part of its road on land 
over which it has acquired a right 
of way do not, although firmly im- 
bedded in the earth, become the prop- 
erty of the owner of the land, but may 
be removed hy the company on its 
abandoning its purpose of complet- 
ing the road. Wagner v. Cleveland, 
ete., R. Co., 22 Oh. St. 563, 10 AmR 
770. 

[ec] Purchaser at receiver’s sale of 
all of the railroad’s real and personal 
estate is entitled to the rails, whether 
or not it had any right in the land 
where the rails were laid. Moore v. 
Sovrensky, 255 Mass. 268, 151 NE 296. 

{[d] Reversion does not carry with 
it station building on land, and where 
a railroad company builds a station 
but subsequently abandons it and 
sells the building, the owner cannot 
maintain a bill in equity to restrain 
the purchaser of the building from 
removing it. In such a case, if there 
was doubt as to the construction of 
the grant, and the intention of the 
grantee in the erection of the build- 
ing claimed, if the owner is in any 
way injured by the removal of the 
building, he has an adequate remedy 
at law. 
per. 608. 

91. Booth v. Cleveland, etc., R. WO:; 
156 Ill, A. 75; Hatton v. Kansas, etc., 
R. Co., 253 Mo. 660, 162 SW 227 [overr 
Missouri Pac. R. Co. v. Bradbury, 106 
Mo. A. 450, 79 SW 966]; Ohio, etc., 
Short Line, R. Co. v. Gallagher, 17 Pa. 
Dist. 142, 33 Pa. Co. 489 (even after 
abandonment of railroad for three 
years, landowner cannot appropriate 
rails without notice to company to 
remove them); Talley v. Drumheller, 
143 Va. 439, 449, 130 SH 385. 


Young v. Oviatt, 35 Pa. Su-> 


“The defendant was not bound to 
remove the rails within any specified 
time. So long as no claim of title to 
them was made by the plaintiffs, no 
objection raised to their remaining 
on the right of way, no notice given 
to remove them, and no act done by 
the plaintiffs which would bring home 
to the defendant notice that the plain- 
tiffs intended to assert ownership 
over them, the defendant had the 
right to presume that the status quo 
of the rails remained unchanged.” 
Talley v. Drumheller, supra. 

fa] Owner of reversion may de- 
mand removal within reasonable time, 
and on failure of the company to re- 
move the rails from the abandoned 
way within such time, he may remove 
then himself. Ohio, etc., Short Line 
R. Co. v. Gallagher, 17 Pa. Dist. 142, 
83 gan CousAS oO: 

[b] After lapse of unreasonable 
length of time after the company has 
abandoned the premises, it has not 
the right to remove structures erected 
for railroad purposes. Booth v. Cleve- 
land, ete., R. Co., 156 T1l; A. 75. 


92. Pennsylvania R. Co. v. Parke, 
42) Pas 30s 
93. Cranor v. Lake Erie, etc., R. 


Co., 83 Ind. A. 449, 149 NE 97. 
94. Wagner v. Cleveland, etc., R. 
Co.,0°22. Oh. St. 5635-10 AmR .770. 


95. What constitutes see supra § 
282. 
96. Midland Valley R. Co. v. Corn, 


21 F. (2d) 96 (construing Kan. Rev. 
St. [1923] 66-501); Abercrombie v. 
Simmons, 71 Kan. 538, 81 P 208, 114 
AmSR 509, 1 LRANS 806,.6 AnnCas 
239; Barton v. Jarvis, 218 Ky. 239, 
291 SW 38; Allen v. Beasley, 297 Mo. 
544, 249 SW 387 (construing Rev. St. 
[1919] § 9850 cl 2); Roanoke Inv. 
Co. v. Kansas City, etc., R. Co., 108 
Mo. 50, 15 SW 1000; Missouri. Pac. 
R. Co. v. Bradbury, 106 Mo. A. 450, 79 
SW 966. See Atlanta, etc., R. Co. v. 
Coffee County, 152 Ga. 432, 110 SE 214 
(holding that, where land is granted 
or given to a railroad, the rights of 
the parties with respect to reversion 
on abandonment are determined by 
the awe of the conveyance); Mobile, 
ete., R..Co. v. Kamper, 88 Miss. 817, 
41 S 513 (holding that, where land 
is conveyed to a railr oad company for 
railroad purposes only, and thereafter 


the company abandons some of the 
land, the grantor is entitled to re- 
cover that part of the land which 
the company has abandoned). 

[a] Statutory abandonment.— 
Where the petition of a railroad com- 
pany to abandon a portion of its line 
is granted under a statutory provi- 
sion therefor, the title to the land. 
which was taken for a right of way 
and for other railroad purposes re- 
verts to the original owners without 
a reconveyance or order of court. 
Flint, etc., R. Co. v. Rich, 91 Mich. 
293, 51 NW 1001. 

97. Smith ‘v. Hall, 103 Iowa 95, 72 
NW 427; Barton v. Jarvis, 218 Ky. 
239, 291 ‘SW 38; Raleigh, etc., Rio: 
v. McGuire, 171 N. C. 277,:\88 SH 387. 

98. McLemore v. Charleston, etc., 
R. Co., 111 Tenn. 639, 69 SW 338. 

[a] Abandonment can only be tak- 
en advantage of by owner of fee and 
cannot avail a city which claims the 
land for public purposes through a 
dedication made by a lessee of the 
railroad company. Durham y. South- 
ern R. Co., 121 Fed. 894. 

99. Spencer v. Wabash R. Co., 132 
Iowa 129, 109 NW 453; Collins v. 
Baird, 125 Kan. 303, 263 P 1048. 

1. McLemore v. Charleston, ete., R. 
Co., 111 Tenn. 639, 69 SW 338. 

2. Home Real Est. Co. v. Los An- 
geles Pac. Co., 163 Cal. 710, 126 P 972. 

3. Guss v. Westchester R. Co., 1 


Chest. Co. (Pa.) 368. 

4 Home Real BHst. Co. v. Los An- 
eae Paci Coy, a.L63)) Cal i Oya aoue es 
(O%, 

5. Scott v. Missouri, ete., R. Co., 


(Rex: Civ. ae 151 SW 578; Sulphur 
Springs, etc., Oon Wee St, Louis, etc., 
R. Co., 2 Tex. ei. A. 650, 22 Sw 107, 
93 SW 1012. 

6. Sulphur Springs, ete., R. Co. v. 
St. Louis, ete., R. Co., supra. 

7. Sulphur Springs, ete., R. Co. v. 
St. Louis, ete., R. Co., supra (constru- 
ing Rev. St. arts 4206, 4278, and 606). 

8. Sulphur Springs, etc., R. Co. v. 
St: Louis,” etes, daa: Co,, “supra: 

9. See statutory provisions. 


10. Peo. v. Toledo, etc., R. Co., 280 
ae 495, 117 NE 701, AnnCas1918D 
11. New York, etc., R. Co. v. Motil, 


81 Conn. 466, 71 A 563. 
[a] Extinction of right to build 


618; T[bLSC eel 
property to a successor.12 That a railroad company 
has not completed its road within the time limited by 
its charter does not, as to third persons, affect its 
title to land acquired for a right of way, since only 
the state can take advantage of the default.1? 

[§ 287] 3. Adverse Possession. In those juris- 
dictions in which title to the right of way or other 
land of a railroad company may be acquired by ad- 
verse possession,+* provided the same esesntial ele- 
ments are present as are necessary to be shown in 
support of claims against others to such title,+®> to 
establish title by such means the possession of the 
adverse claimant must be inconsistent with the use 
of the land for railroad purposes.t® Thus the mere 
fencing of the right of way,!7 or its use for agricul- 
tural purposes,!® is not adverse to the railroad com- 
pany, and this has been held to be the rule even 
though the railroad had not entered upon and occu- 
pied the premises.+® But where there is a positive 
appropriation of the right of way under a claim of 
right to exclusive use and occupancy with know]l- 
edge to the railroad company, such assertion of 
right 1s not compatible with the easement in the rail- 
road company,”° and if such adverse holding runs for 
the statutory period, the easement will be defeated.?1 
Where the right of way is only an easement, occupa- 
tion of part of it by the owner of the servient estate 


railroad by failure to construct a [b] 


road within the statutory period does 
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Where deed of right of way re- 
serves to grantor a license to culti- 


- [§§ 286-288 


until it is needed for railroad purposes is presump- 
tively permissive,?? and the statute of limitations 
begins to run only from the time when the railroad 
company has notice of the hostile claim.?* 

[§ 288] 4. Revocation, or Forfeiture, or Loss by 
Estoppel, of Franchise To Use Streets or Public 
Place. While the grant of a franchise to a railroad 
for the use of streets. is ordinarily regarded as a 
contract which may not be impaired?‘ or arbitrarily 
revoked?* except subject to such conditions as may 
be imposed by general statutes or the terms of the 
grant, it is held that a nonuser or abandonment,”° 
or an abuse?’ of the franchise, or the fact that the 
safety, health, or morals of the public so require,”?* 
may be grounds for its annulment, forfeiture, or rev- 
ocation. While a franchise to use the streets is 
acquired subject to the power of the municipality to 
establish reasonable regulations necessary to secure 
the public safety,?® mere incidental inconveniences 
consequent upon the occupation and use of the streets 
under the franchise do not constitute a legal nuis- 
ance®® and will not authorize the city under the 
guise of exercising its police power to revoke or 
annul it.8? 

‘Failure to comply with conditions of grant may 
operate as a forfeiture of the franchise or privi- 
lege,°? as where the estate granted is limited to exist 


chow, 216 Ala. 656, 114 S 53. 
23. ‘Louisville, etc., R. Co. v. Mal- 


not extinguish a railroad company’s 
general right of property conveyed to 
it in fee without limitation or condi- 
tion. New York, etc., R. Co. v. Motil, 
81 Conn. 466, 71 A 563. 

12. New York, etc., R. Co. v. Motil, 
81 Conn. 468, 71 A 563; Peo. v. Toledo, 
etc., R. Co., 280 Ill. 495, 117 NE 701, 
AnnCas1918D 224, 

; 13. Chicago, ete., R. Co. v. Wright, 
153 Ill. 307, 88 NE 1062; Grand Junc- 
tion-R. Co. v. Midland R. Co., 7 Ont. 


A. 681. 
14. See Adverse Possession § 477. 
15. Wilmington, ete, R. Co. v. 


Walker, 15 Pa. Dist. 373. 

Necessary elements to establish ti- 
tle by adverse possession see Adverse 
Possession § 1. 

16. Harman v. Southern R. Co., 
T22S C228, ol S. 689s Southern: i: 
Co. v. Beaudrot, 68 S. C. 266, 41 SE 
299; Northern Counties Inv. Trust 
v. Enyard, 24 Wash. 366, 64 P 516. 

17. Atlantic Coast Line R. Co. v. 
Epperson, 85 S. C. 134, 67 SE 235 [quot 


Cyc]; Southern R. Co. v. Gossett, 
TOS Cp ar2,) 60 (Sh 9b65 Northern 
Counties Inv. Trust v. Enyard, 24 


Wash. 366, 64 P 516. 

[a] There must be notice other 
than that arising from substantial in- 
closure of adverse use of part of the 
right of way by the fee owner. At- 
lantic Coast Line R. Co. v. Epper- 
son, 85 S. C. 134, 67 SE 235. 

18. Moran v. Chicago, ete., R. Co., 
83 Nebr. 680, 120 NW 192; Atlantic 
Coast Line R. Co. v. Epperson, 85 S. C. 
134, 67 SE 235 [quot Cyc]; South- 
ern R. Co. v. Beaudrot, 63 S. C. 266, 
41 SE 299; Northern Counties Inv. 
Trust v. Enyard, 24 Wash. 366, 64 P 
516. 

{a] Reason for rule.—Such use is 
not sufficient, because it might be 
that the railroad had no use at that 
time for the right of way thus used, 
and the presumption is that the own- 
er of the fee is using it Dy permis- 
sion, or at least, if not by permission, 
the presumption is that he is using it 
with the recognition of the right of 
the railroad to ‘demand the surrender 
of it at any time it may be needed for 
railroad purposes. Atlantic Coast 
Line R. Co. v. Epperson, 85 S. C. 134, 
67 SE 235 [quot Cyc]. 


vate the outside twenty feet of the 
part conveyed, a subsequent occu- 
pation of such twenty feet by the 
owner of the adjoining property, in 
the absence of any showing to the 
contrary, will be presumed to be un- 
der the deed, and cannot therefore 
ripen into title by adverse possession. 
Chicago, ete., R. Co. v. Wood, 30 Ind. 
A. 650, 66 NE 9238. 

[ce] Building of corncribs, and oth- 
er structures upon the right of way 
which as used ‘did not interfere with 
the use of the portion used for the 
right of way, whether by consent of 
the railroad company or the owner of 
the adjoining land, does not amount 
to such adverse possession as to de- 
feat the rights of the railroad. Wag- 
goner v. Wabash R. Co., 185 Ill. 154, 
56 NE 1050. ; 

19. Louisville seetes iaRue COs Fy. 
French, 100 Tenn. 209, 48 SW 771, 66 
AmSR 752; Bast Tennessee, etc., R. 
Co. v. Telford, 89 Tenn. 293, 14 SW 
776, 10 LRA 855. 

20. Columbia, etc., R. Co. v. Lau- 
rens Cotton Mills, 82 S. C. 24, 61 SH 
1089, 62 SE 1119; Southern R. Co. 
v. Gossett, 79 S: Co 372, 60 SH 956. 

{a] Tllustrations.—(1) Where the 
owner of the fee inclosed the right 
of way with a substantial fence, un- 
der a claim of exclusive right to oc- 
cupancy and use, and refused to re- 
move it on demand, such an assertion 
of right to exclusive occupancy was 
held not compatible with the right of 
easement. Southern R. Co. v. Gossett, 
79 S. C. 372, 60 SE 956. (2) Where the 
owner of land, through which a rail- 
road company had a right of way one 
hundred feet in width on each side of 
the center of its roadbed, erected 
buildings and raised a pond on a part 
thereof, with full knowledge of the 
railroad company, which reduced the 
right of way in some instances to fif- 
teen feet, the acts of the owner 
amounted to an appropriation by him 
of so much of the right of way as was 
covered by the buildings and the 
pond. Columbia, ete., R. Co. v. Lau- 
rens Cotton Mills, 82 S. C. 24, 61 SE 
1089, 62 SH 1119. 

21. Southern R. Co. v. Gossett, 79 
S. C. 372, 60 SE 956. 

22. Louisville, ete., R. Co. v. Mal- 


chow, supra. 


24. See Constitutional Law §§ 641, 
993; Municipal Corporations § 3807. 

25. See Franchises § 111. 

26. See Franchises §§ 110, 113; 
Municipal Corporations § 3808. 

27. See Franchises § 113; Munici- 


pal Corporations § 3808. 


oye See Municipal Corporations § 
29. Grand Trunk Western R. Co. 


v. South Bend, 227 U. S. 544, 83 SCt 
3038, 57 L. ed. 633, 44 LRANS 405 [rev 
174 Ind. 203, 89 NE 885, 91 NE: 809, 
36 LRANS 850]. 

[aj] Regulation must be of the use, 
and not destructive of the franchise. 
Grand Trunk Western R. Co. v. South 
Bend, 227 U. S.1544, 33 SCt 308, 57 Tt 
ed. 633, 44 LRANS 405 [rev 174 Ind. 
203, 89 NE 885, 36 LRANS 850]. 

Power of municipality to regulate 
use of franchise in exercise of its po- 
lice power see Municipal Corporations 
$§ 3693-3697. 

30. See Nuisances §§ 255, 256. 

31. Grand Trunk Western R. Co. vy. 
South Bend, 227 U. S. 544, 33 SCt 303, 
57 L. ed. 633, 44 LRANS 405 [rev 174 
Ind, 203, 89 NE 885, 91 NE 809, 36 
LRANS 850]; Chicago v. Union Stock 
Yards Co., 164 Ill. 224, 45 NE 430, 35 
LRA 281. 

[a] Where operation produces only 
those incidental inconveniences which 
unavoidably follow the additional oc- 
cupation of the street by the cars 
when used with reasonable care, with 
the noises and disturbances necessari- 
ly attending their use, it does not con- 
stitute a nuisance so as to authorize 
the city to revoke the franchise and 
compel the removal of the tracks 
from the street. Grand Trunk, etc., R. 
Co. v. South Bend, 227 U.S. 544, 33 SCt 
303, 57 L. ed. 633, 44 LRANS 405 [rev 
174 Ind. 203, 89 NE 885, 91 NE 809, 
386 LRANS 850]. 

32. U. S.—Louisiana R., etc., Co. v. 
Behrman, 235 U. S. 164, 35 SCt 62, 59 
DL. -ed. 175 (afi 127 La.-755, 54 1S) 257- 
Pacific R. Co. v. Leavenworth, 18 F. 
Cas. No. 10,649, 1 Dill. 393. 

Cal.—Areata v. Arcata, ete., R. Co., 
92 Cal. 639, 28 P 676. 

Ill.—Peo. v. Toledo, etc., R. Co., 280 
oe 495, 117 NE 701, AnnCasl1918D 


SN ——————————————————EeEeEeEE———————————————— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 288-289] 


so long only as such property shall be used for 
railroad purposes and the property is not appropri- 
ated to such purposes within a reasonable time;** 
and the city may reénter for condition broken unless 
there is a waiver or estoppel,?+ and may maintain 
ejectment,*> or may take possession of the street 
involved and remove the railroad tracks.?% 
such a breach does not ipso facto terminate the com- 
pany’s right of way so as to entitle an abutting owner 
to maintain an action for damages, as for an unlaw- 
ful occupation of the street,?” as to enjoin the com- 
pany entering on and using such street after the 
time hmited for completion of the road.*® 
A condition which the city 
had no authority to impose will not be implied.®® 
A railroad is not estopped from as- 
serting a right under a prior legislative grant to 
enter upon and build its tracks on a city street where 
it had built tracks on the street under an invalid li- 
cense from the city and subsequently took them up 
and surrendered possession of the street.*° 

Where abutting owner consents to use of street 
adjoining his property, in consideration of the lo- 
cation of a line of railroad, and agrees to execute a 


Implied condition. 


Estoppel. 


La.—Behrman v. Louisiana R., etc., 
Cowl WanatiD, 54e8 25 fate 2250U.0S: 
wea, 35 SCt 62; 59 L. ed. 1751. 

Oh.—State v. Northern Ohio Tract., 
ete., Co., 104 Oh. St. 245, 135 NE 528. 

Tex.—Galveston, etc., R. Co. v. Gal- 
veston, 90 Tex. 398, 39 SW 96, 36 LRA 
33 [rev (Civ. A. 1896) 37 SW 27], 91 
Tex. 17, 39 SW 920 (construing a 
municipal grant under St. [1895] arts 
4426, 4438). - 

fa] Where condition invalid. 
Where a railroad company continued 
to use its old location for about twen- 
ty-one years after being granted a 
right to relocate its track, it did not 
work a forfeiture of its rights under 
the grant where the city had no au- 
thority to impose, as a condition by 
the terms of the ordinance granting 
its assent to a grant by the state, that 
the right should be forfeited unless 


built within a year from date or with-. 


in a reasonable time. ,Galveston, etc., 
R. Co. v. Galveston, (Tex. Civ. A.) 
155 SW 273. 

83. Macon v. East Tennessee, etc., 
mR. Co., 82 Ga. 501, 9 SH. 1127, 

[a] Where there was ample | excuse 
for delay, a railroad company’s fail- 
ure for twenty-one years before at- 
tempting to relocate its tracks be- 
tween two points was held not to have 
forfeited its right to it of an ease- 
ment in a street granted by a city. 
Galveston, etc., R. Co. v. Galveston, 
(Tex. Civ. A.) 155 SW 273. 

34. Erie v. Pennsylvania R. Co., 246 
Pan 208192 Ay 192) 


35. rie v. Pennsylvania R. Co., 
supra. , 
[a] City may recover land in eject- 


ment where a railroad company vio- 
“lates the conditions of a ‘deed which 
it accepted from a city, and which 
limited the use of the land to railroad 
purposes. Erie v. Pennsylvania R. 
@o., 246 Pa.) 238; 92 A 192. 

86. Pacific R. Co. v. Leavenworth, 
18 F. Cas. No. 10,649, 1 Dill. 393. 

837. Knight v. Kansas City, etc., R. 
Co., 70 Mo. 2381. 

fa] Proviso in Act March 3, 1875 
§ 4 (18 St. at L. 482) granting right 
of way over the public lands to rail- 
road companies, that, “if any section 
of said road shall not be completed 
within five years after the location 
of said section, the rights herein 
granted shall be forfeited as to any 
such uncompleted section of said 
road,” is a condition subsequent, and 
the failure to complete the road with- 
in the time limited does not operate 
ipso facto as a revocation of the grant, 
but merely authorizes the government 
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bring suit.*? 
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premises, 


to forfeit it by judicial proceedings or 
by an act of congress resuming title to 
the lands. Utah, ete., R. Co. v. Utah, 
Lely Ear COs Om Med meng. 

38. McCammon, ete., Lumber Co. 
Va ePrinity, ete. ie Co:, o(Civeg Aas vou 
SW 85 [rev 104 Tex. 8, 133 SW 247, 
36 LRANS 662, AnnCas1913E 870]. 

39. Galveston, etc., R. Co. v. Gal- 
veston, (Tex. Civ. A.) 155 SW 273. 

40. Atlantic, etc, Ri, Co! yv. St 
Louis, 66 Mo. 228 [rev 3 Mo. A. 315]. 

41. Stephens v. New York, etc., R. 
COR MIEOMINE Wea ic Ose ING ate On 

Right to revoke license to use real 
property in general see Licenses §§ 
193-204. 

42. Denison, etc., R. Co. v. St. Louis 
Southwestern R. Co., 96 Tex. 233, 72 
see de {aff 30 Tex. Civ. A. 474, 72 SW 

43. Macon v. East Tennessee, etc., 
R. Co., 82 Ga. 501, 9 SE 1127 (the state 
having, by Act [1866] p 89, relin- 
quished all its interest in the city re- 
serve). 

44. Ill.—Latham v. Illinois Cent. 
Ri Cos, Zoe. Ll. 938s) 9% NIN 254, 

Minn.—Hamel v. Minneapolis, etc., 
Re Co. 190), Minn. 3342 LOT NW) Lsi9s 

Miss.—New Orleans Great Northern 


R. Co. v. Belhaven Heights Co., 122 
Miss. 190, 84 S 178, 18 ALR 560. 
Mo.—Roanoke Inv. Go. v. Kansas 


City, etc., R. Co., 108 Mo. 50, 17 Sw 
1000; Munkers v. Kansas City, etc., 
R. Co., 60 Mo. 334; Kansas City, etc., 
R. Co. v. Young, 167 Mo. A. 524, 152 
SW 118. 
N. C.—Thomas v. Blue Ridge, etc., 
ist es 144 N. C. 729, 57 SE 523. 
D.—Griswold v. ‘Minneapolis, SUC. 


R. Ee. 12 Ny D.-435, 97 NW 538) 102 
AmSR 572. 
[a] Assignee of grantee railroad 


will be bound by recitals in the haben- 
dum clause of a deed that the grantee 
road, “its successors and assigns,” 
were to hold the premises subject to 
conditions subsequent set forth in the 
deed. Latham v. Illinois Cent. R. Co., 
253 Till. 93,97 NE, 254. 

45. Schlesinger v. Kansas City, 
ete., R. Co., 152 U. S. 444, 14 SCt 647, 
38 L. ed. 507; Moser v. Layman, 178 
Fed. 217, 101 CCA 577 [app dism 223 
U. S. 707 mem, 32 SCt 518 mem, 56 L. 
ed. 622 mem]; Rider v. Bliss-Cook 
Oakr Co;, 178 Med.) 217,101 CCA 577 
[app dism 223 U. S. 706 mem, 382 SCt 
518 mem, 56 L. ed. 622 mem]; Bryan 
v. Bagnell, 178 Fed. 217, 101 CCA 577 
[app dism 223 U. S. 706 mem, 382 SCt 
517 mem, 56 L. ed. 621 mem]; Bryan 
v. Bliss-Cook Oak Co., 178 Fed. 217, 
101 CCA 577 [app dism 223 U. S. 705 


(Sly Coe Oke 


release by an instrument which is construed to be 
a license which creates no title in the railroad and 
is, by law, revokable by the licensor, the fact of 
performance by the licensee and the expenditure 
of large sums of money in constructing the road will 
move a court of equity to protect the licensee’s rights 
against revocation.*+ 

Right to sue or enforce forfeiture. 
municipality only is entitled to enforce a forfeiture 
because of a breach of a condition in a grant of 
the right to use a street or public highway for rail- 
road purposes.*? 
city streets becomes subject to be terminated for 
breach of condition, the city is a proper party to 


The state or 


Where a legislative grant to use 


[§ 289] 5. Breach of Condition in Private Grant 
—a. In General. 
ply with conditions subsequent in the grant of a 
right of way or other interest in land may work a 
forfeiture of its interest and cause it to revert to 
the grantor,#* as, for example, a failure to comply 
with conditions as to the time in which the road must 
be constructed,*® or as to the use to be made of the 
such as non-compliance with condi- 


The failure of a railroad to com- 


mem, 32 SCt 517 mem, 56 L. ed. 621 
mem]; Bryan v. Layman, 178 Fed. 
217, 101 CCA 577 [app dism 223 U. S. 
706 mem, 32 SCt 517 mem, 56 L. ed. 
621 mem]; Thomas v. Blue Ridge, 
etc., R, 'Co:, 144 N. CS 729; 50 (She 23% 
McDowell v. Blue Ae etc., R. Co., 
144 N. C. 721, 57 SE 52 

[a] Provision fone “vient should 
not determine prior to expiration of 
two years in any. event in a grant of 
a right of way to be held so long as 
the railroad should be maintained on 
the land, but to revert to the grantor 
or his heirs if the railroad should be 
abandoned, is a limitation upon the 
right to declare a forfeiture, not a 
limitation upon the grant. Oecksli v. 
Washington Hlectric R. Co., 89 Wash. 
587, 154 P 1079. 

[b] Condition that company shall 
construct certain length of road with- 
in given time, and on its failure to 
do so, that the granted estate shall re- 
vert to the grantor, is a condition sub- 
sequent, for breach of which the grane- 
tor may enter upon the land and re- 
possess himself of it. Schlesinger v. 
Kansas) City, rete. Re, Co: ellbguuass 
444,14 SCt 647, 38 L. ed. 507. 

[ec] Road built by another com- 

pany.— Where a railroad company not 
only failed to build the road, but was 
not instrumental in its construction, 
and the road subsequently built was 
constructed by another company, not 
under a contract with the grantee, but 
in spite of it, the grantee’s enterprise 
being no more than an attempt to 
build the road and finally abandoned, 
it was held that, there having been 
various acts sufficient to terminate 
the railroad’s conditional estate, it 
held no title to the land under the 
deed. Bryan v. Bliss-Cook Oak Co., 
178 Fed. 217, 101 CCA 577 [app dism 
233 U. S. 705 mem, 32 SCt 517 mem, 56 
L. ed. 621 mem]. 

46. Ark.—Ritter v. Thompson, 102 
Ark. 442, 144 SW 910. 

Ga.—Lawson v. Georgia Southern, 
ete Ra Coy sl 420 Gad 4 ee 2 Sib see 

Ky.—Harrison y. Lexington, etc., R. 


Co., 9 B. Mon. 470. 

N. ae Atlee Mills v. New York 
coe: R. Co., 126 Misc. 349, 214 NYS 
eee aes v. Painter, 166 Pa. 592, 

Texi-—Rediy River,’ ‘ete; — RineCosgarve 


Davis, (Civ. A.) 195 SW 1160. 

W. Va.—Hunter v. Norfolk, ete., R. 
Co., 99 W. Va. 188, 128 SE Siz 

[a] Use of property for additional 
purpose will not work a forfeiture 
where the premises are still occupied 
and used by the railroad for the pur- 
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tion requiring use for station*? or other terminal 
purposes,*® or as to the erection and maintenance 
Where the condition is that the land 
shall not cease to be used for railroad purposes, it 
may be regarded as broken by a failure to construct 
the road within a reasonable time.°° 
grant or conveyance to a railroad is upon condition 
subsequent must be determined upon the principles 
A condition sub- 
sequent will not be raised by implication from a 
mere declaration in the deed that the grant is made 


of a depot.*® 


applicable to other conveyances.°+ 


pose granted, where the right of re- 
version is limited and does not arise 
until the premises shall cease to be 
used for the particular purpose grant- 
ed. The grantee does not forfeit his 
title for doing more than permitted. 
O’Brien v. New York, etc., Co., 
App. Div. 703, 179 NYS 160. 

[b] Where land is used in part for 
other purpose not accessorial to a 
strict railroad use, the whole estate 
does not cease, provided it is also used 
for the purpose for which it was con- 
veyed. Lawson v. Georgia Southern 
ete.,.R. Co., 142 Ga. 14, 82. SE 233. 

[ec] Granting license to _ erect 
buildings on right of way, and mere- 
ly constituting the licensees tenants 
at will, does not show such breach as 
to entitle the grantor to reénter, al- 
though the conveyance to the railroad 
company was upon condition subse- 
quent that the grant was ‘‘for railroad 
purposes only.” Ritter v. Thompson, 
102 Ark. 442, 144 SW 910. 

{[d] Use by another railroad will 
not work a forfeiture where the con- 
veyance is for railroad purposes and 
the land is not diverted to other uses, 
as all the grantor can insist on is that 
it be used for railroad purposes, not 
that it be used by any particular road. 
Atlantic Mills v. New York, etc., R. 
Co., 126 Misc. 349, 214 NYS 123. 

fe] Use for private railroad pur- 
pose by the grantee of a railroad com- 
pany to whom land was leased for 
“public” railroad purposes, the lease 
to continue only so long as the land 
was so used, creates a forfeiture. 
ay v. Painter, 166 Pa. 592, 31 A 


[f] Where road is sold under 
mortgages to state, and by the. state 
and new companies chartered for the 
purpose is carried forward to comple- 
tion, the grantor is not entitled toa 
reconveyance as for an abandonment, 
where the land was conveyed to the 
original company on the condition 
that it should revert to the grantor 
on abandonment of the road. MHarri- 
son v. Lexington, etc.,. R.Co., 9 iB. 
Mon. (Ky.) 470. 

{g] Breach of charter.—A grant to 
a railroad does not cease or revert, 
and cannot be reclaimed by the gran- 
tor, merely on the ground that the 
company had committed a breach of 
its charter, until a judgment of for- 
feiture in a proceeding by the state, 
where the conveyance provided for 
reversion to the grantor if such road 


should hereafter be abandoned. MHar- 
rison v. Lexington, etc., R. Co., 9. B. 
Mon. (Ky.) 470. 

47. Hunter v. Norfolk, etc., R. Co., 
99 W. Va. 188, 128 SE 137. 

[a] Where reversion depended 


upon abandonment for station pur- 
poses, failure to erect» and maintain 
station buildings would not ipso facto 

work a reversion where the company 
stipulated that lots deeded to it were 
to be used for station purposes, and 
that necessary buildings should be 
erected, and that if the property was 
abandoned for station purposes title 
should revert to the grantor. Hunter 
v. Norfolk, etc., R. Co., 99 W. Va. 188, 
128 SE 137. 

48. Chute v. Washburn, 44 Minn. 
312, 46 NW 555. 

49. Ala.—Kant v. Atlanta, etc., R. 
Co., 189 Ala. 48, 66 S 598. 
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dition, 


Whether the 
the use, and no 


Ark.—Little Rock, ete., R. Co. v. | 
Birnie, 59 Ark. 66, 26 SW 528. 
Ill.—-Latham v. Illinois Cent. R. Cos 


253 Ill. 93, 97 NE 254. 
Ind.—Jeffersonville, Cte. COW Ne 

Barbour, 89 Ind. 375; Indianapolis, 

etc., R. Co. v. Hood, 66 Ind. 580. 


Iowa.—Taylor v. Cedar Rapids, etc., 
Fis \Co.,) 25), Lowered le 

Ky.—Owensboro, etc., R. Co. v. Grif- 
fith, 92'Ky.'137, 17 SW 277. 

N. Y.—Howell v. Long Island R. 
Cots Huns. 

Tenn.—Oldham v. Southern R. Co., 
2 Tenn. Civ. A. 644. 

Wash.—Studebaker v. Beek, 83 
Wash. 260, 145 P 225. 

W. Va.—Hunter v. Norfolk, etc., R. 
Co., 99 W. Va. 188, 128 SH 137. 

Wis.—Horner Vi, Chicagor vete., ot. 
Co., 38 Wis. 165. 


[a] Evidence held admissible to 
show breach.—Latham  v._ Illinois 
Cent. R. Co., 2538 Tll. 93, 97 NEI 254. 

{b] Where depot was removed five 


years betore suit to another site, and 
while trains stopped at the old site no 
tickets were sold there, the evidence 
was held sufficient to show breach of 
condition subsequent in a deed grant- 
ing the land for railroad purposes that 
the company will erect and maintain 
a depot on the premises. Latham v. 
Illinois" Cent. Ry (Co.;. 253 Lik 93, 917 
NE 254. 

[ce] In Louisiana, upon breach of a 
resolutory condition in a grant of a 
right of way to a railroad company to 
maintain a depot on the property, the 
grantor may have the grant annulled> 
Lancaster v. Loyd, 6 La. A. 755. 

Abandonment for station purposes 
see supra note 47 [a]. 

50. Brown v. Stuart, 90 Kan. 302, 
133 P 725; Pollock v. Maysville, etc., 
ee 103 Ky. 84, 44 SW 359, 19 KyL 
1717. 

[a] Obligation will be implied to 
construct within reasonable time, and 
where there is a delay of thirty-four 
years before beginning to construct 
the road, the land will revert ta the 
grantor. Pollock v. Maysville, etc., R. 
Co., 103 Ky. 84, 44 SW 359, 19 KyL 
VTL. 

51. See cases infra notes 52-54. 

Creation of condition subsequent 
generally see Deeds § 370. 

52. Sheets v. Vandalia R. Co., 74 
Ind. A. 597, 127 NE 609. 

[a] Conditions subsequent must 
be created by express terms or clear 
implication, especially when relied on 
to work a forfeiture, and are to be 
construed strictly against a forfeiture 
which is not favored in law. They 
are to be construed liberally in favor 
of the holder of the estate, and strict- 
ly against an enforcement of the for- 
feiture. Behlow v. Southern Pac. R. 
Cots Ol Cals le 262205: 

53. Merrimack River Proprietors 
of Locks, etc. v. Boston, etc., R. Co., 
245 Mass. 52, 139 NE 839; Camden, 
etc., Land Co. v. West Jersey, etc., R. 
Co., 92 Ni J. L385, 105 A*2 

[al Failure to eonatrnee: ‘railroad 
was held not to work a forfeiture. 
where the consideration for a right of 
way was recited to be the building, 
constructing, operating, and maintain- 
ing of a railway, and the conveyance 
declared that title should revert in 
case the grantee, after having com- 
menced the operation, should perma- 


for a special and particular purpose, without being 
coupled with words appropriate to make such a con- 
and the words relied upon must be inter- 
preted in connection with the rest of the instrument 
of which they are a part.>? 
sult where the terms of the conveyance merely define 


No forfeiture will re- 


condition subsequent is created.°* 


Where a provision of the deed constitute a covenant 
as distinguished from a condition,®*> a breach there- 
of will not entitle the grantor to enter as for a for- 
feiture,°® the remedy being an action for damages 


nently cease to operate, nullification 
of the grant being limited to the hap- 
pening of a single event, namely, if 
the grantee ‘‘shall permanently cease 
to operate and maintain its . 2 
railway . . . after having com- 
menced the operation thereof.” 
Blackwood Impr. Co. v. Public Serv. 
oon 91 N. J. Eq. 220, 223, 109 A 

[b] In construing lease to railroad 
company to hold “while they continue 
to be the sole owners of said Rail 
Road,” the quoted clause must be 
given an interpretation in connection 
with the rest of the instrument, in- 
cluding the reverter clause, manifest- 
ing an intent to terminate the lease 
only on the happening of one of two 
other contingencies. Merrimack Riv- 
er Proprietors of Locks, ete. v. Bos- 
ton, ‘ete., “Ri Co., 245) Massi2b2, 57,1389 
NE 839. 

[c] Railroad is not divested of es- 
tate conveyed to it for railroad pur- 
poses where it conveys the property 
for other than railroad purposes, al- 
though the habendum clause in the 
deed to it declares that it shall hold 
the land for railroad purposes, and 
not more, the habendum in a subse- 
quent clause negativing the idea that 
the words constitute a limitation upon 
the duration of the estate by express- 
ly declaring that the fee shall con- 
tinue during the continuance of the 
railroad. Camden, etc., Land a ee 
West ree etc., R. Co., 92 N. L. 
385, 105 A 229. 

[d] Where provisions as whole 
make plain intention cf the parties 
that the only ground of forfeiture 
shall be abandonment of the railroad, 
a clause that the “rights hereby 
granted shall not determine in any 
event prior to the expiration . 
of two years from the date hereof” 
does not fix a limitation of time with- 
in which the road must be built. 
Oechsli v. Washington Electric R. Co., 
89 Wash. 587, 590, 154 P 1079. 

Construction of: 
pees generally see Deeds §§ 195- 


Conditions and restrictions in deeds 

see Deeds §§ 367-372. 

54 Harrold v. Seaboard Air-Line 
R. Co., 131 Ga. 360, 62 SE 326; But- 
tery v. Rome, etc., R. Co. 14 NYSt 
13 Killgore v. Cabell County Ct., 
nye W. Va. 283, 92 SE 562, LRA1918B 

[a] Conveyance of easement for 
depot and railroad purposes will not 


be construed to be upon condition that* 


the company must keep a depot on the 
lot as a condition of its right to use 
the land for railroad purposes, where 
the deed does not so provide, and the 
habendum clause authorizes the com- 
pany to hold and use the land “for the 
purpose of the railroad.” Oldham v. 
pouthers R. Co., 2. Tenn. Civ. A. 644, 

55. Conditions or covenants gen- 
erally see Deeds § 371. 

56. Springfield, etc., Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas1912A 187; Beaumont Pasture Co. 
v. Sabine, etc., RR. Cos, (Lex. Oivi A’) 
41 SW 543. See Hornback v. Cincin- 
nati, etc., R. Co., 20 Oh. St. 81 (hold- 
ing that, where there is a violation of 
a stipulation to build fences in a 
contract by which a railroad company 


ees 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ig 


~ §§ 289-291] 


for breach of covenant.57 Nor will a forfeiture 
result where the road puts the property to an addi- 
tional use,°® unless expressly so provided in the grant 
or conveyance.°® <A forfeiture will not be enforced 
where it would be inequitable to do so,*° or where 
the condition has been substantially complied with.*? 

Violation of agreement to furnish services or 
transportation, made in consideration of the convey- 
ance, where the conveyance contains a provision for 
reversion upon its breach, notwithstanding the Hep- 
burn Act®? and state statutes prohibiting the giving 
of free transportation,®* will work a forfeiture of 
the grant;°* but where breach of such an agreement 
is not made a condition subsequent, no forfeiture 
results.°° 

Where separate parcels are conveyed, a breach of 
condition applicable to one only will not operate as 
a forfeiture as to the other.°° 

Statutory provision for forfeiture. Notwith- 
standing a statute providing for a forfeiture in case 
of nonuser,®’ the parties to a conveyance of land 
to a railroad for a right of way may agree upon a 
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forfeiture of the easement upon terms other than 
those provided in the statute.®§ 

[§ 290] b. Enforcement—(1) Persons Entitled 
To Enforce. <A forfeiture for a breach of condition 
subsequent may ordinarily be enforced only by the 
grantor, his heirs, or devisees;°? where an easement 
only is granted, the grantee of the fee,*° or the as- 
signee of the grantor,’+ may bring an action to take 
advantage of the breach of a condition or to enforce 
its performance. 

[§ 291] (2) Procedure—(a) In General. The 
procedure to enforce a forfeiture by reason of breach 
of a condition subsequent in a grant to a railroad of 
aright of way or other interest in land is, in general, 
controlled by the rule applicable to other eases of 
conditions subsequent in conveyaneces.7? Ordinari- 
ly, the remedy of the grantor is by an action of law 
to recover possession,** and ordinarily also, a court 
of equity will refuse to entertain a bill to declare 
a forfeiture of the estate for condition broken ;** 
but where the complaining party has an unques- 
tioned right to the property and has for any cause 


enters upon and uses land for its pur- 
poses, an action will not lie to eject 
the company from the land). 

[a] Agreement to pay for stock 
killed at market value without litiga- 
tion, where the grant is not condi- 
tioned to continue so long as the cove- 
nant is performed and to cease or re- 
vert upon failure to perform it, is not 
such as entitles the grantor upon a 
breach to have the contract granting 
the right of way annulled. Beaumont 
Pasture Co. v. Sabine, ete, R. Co., 
(Tex. Civ. A.) 41 SW 543. 

[b] Where deed does not make 
erection of depot a condition to the 
vesting of the title in the railroad, 
nor provide for a reversion of the 
land upon a failure to erect the depot 
within a reasonable time, and pro- 
vides only for a reversion after erec- 
tion of a depot, and the railroad ceas- 
ing to use the lands for railroad pur- 
poses, 
depot not being a condition precedent 
to the vesting of the title nor a con- 
dition subsequent for the reinvest- 
ment of the title in the grantor in 
ease of failure to erect in a reasonable 
time, the failure to erect could not 
operate as a ground for cancellation 
of the deed. Kant v. Atlanta, etc., R. 
Co., 189 Ala. 48, 66 S 598. 

57. Springfield, etc., Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas1912A 187; Beaumont Pasture Co. 
v. Sabine, etc., R. Co., (Tex. Civ. A.) 41 


_ SW 543. 


[a] Rule applied.—Where an own- 
er consented that the railroad occupy 
a strip of land across his premises 
with charge if the railroad should 
construct and maintain such ditches 
as would be necessary for proper 
drainage, and the railroad entered 
upon the right of way and construct- 
ed its road thereon, and subsequently 
failed to maintain such ditches, it 
would not give the owner of the land 
the right to declare a forfeiture, al- 
though he would have a right of ac- 
tion for damages resulting to him by 
reason of such failure. Texas, etc., 


'R. Co. v. Sutor, 56 Tex. 496. 


58. O’Brien v. New York, etc., R. 
Co., 189 App. Div. 703, 179 NYS 160. 

59. O’Brien v. New York, etc., R. 
Co., supra. 

60. Springfield, ete., Tract. Co. v. 
Warrick, 249 Ill. 470; 94 NE 933, Ann 
Cas1912A 187; Kansas City, etc. R. 
Co. v. Young, 167 Mo. A. 524, 152 SW 
118. 

[a] Provision for payment before 
beginning construction in a right of 
way contract in the nature of a deed, 
and for reversion on failure to pay, 
does not give a right of absolute for- 
feiture for inadvertent failure to pay 
before beginning the work. Kansas 


the agreement to erect the 


City, etc., R. Co. v. Young, 167 Mo. A. 
524, 152 SW 118. ; 


61. Springfield, etce., Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 933, 
AnnCas1912A 187. See Stevens v. 


Galveston, etc., R. Co., (Tex. Commn. 
A.) 212 SW 639 [rev (Civ. A.) 169 SW 
644] (holding that. where a grantor 
conveyed all his property which was 
expected to be enhanced in value by 
the performance of a condition sub- 
sequent in a grant to a railroad com- 
pany, and thereafter the railway com- 
pany failed further to comply with 
the condition, there had been a sub- 
stantial compliance with the condi- 
tion, and the grantor’s interest in a 
further compliance therewith had 
ceased, and a forfeiture was not en- 
forceable). 

{aj Tllustration.—Where the deed 
provided for reversion if the company 
should fail to construct and contin- 
uously operate the road for two years 
between two points on its line, and by 
far the greater part of the cost of the 
road expended and substantially all 
the work completed before the ex- 
piration of the two-year period, the 
failure to complete being due to de- 
lay in procuring materials and not to 
negligence, and notice of forfeiture 
was not given until about six weeks 
after the ‘expiration of the period 
limited, and between those dates a 
large amount of work was done and 
a large sum expended in completion of 
the work, the work being completed 
within three months after the expira- 
tion of the two years, and trains were 
operated continuously over the line, 
it was held that the purpose for which 
the land was conveyed was substan- 
tially accomplished. Springfield, etc., 
Tract. Co. v. Warrick, 249 Ill. 470, 94 
NE 9338, AnnCas1912A 187. 

62. See provisions of USCAtit49§2, 
as amended. 

63. See statutory provisions. 

64. Short v. Cleveland, etc., R. Co., 
18 OhNPNS 537. 

65. Birmingham Packing Co. v. 
Birmingham Belt R. Co., 201 Ala. 180, 
77. S 706. 

[a] Where, upon passage of act 
prohibiting discrimination (Code 
[1907] § 5531), a railroad refused to 
furnish such service to a grantor who 
conveyed land to it under an agree- 
ment that he should receive switching 
services at a special rate, it was held 
that the grantor was not: entitled to 
cancellation of the deed, there being 
no provision for reversion. Birming- 
ham Packing Co. v. Birmingham Belt 
R. Co,, 201 Ala.-180;377 S706. 


66. Horner v. Chicago, etc., R. Co., 
38 Wis. 165. 
[a] Tllustration.—Where a _ deed 


conveys one parcel of land ‘only for 


.depot and other railroad purposes” 


and another parcel adjoining the 
former '‘for a railroad,” the first con- 


dition named in the deed has no appli- 


cation to the second parcel ‘of land 
described, and the railroad company, 
having constructed and maintained a 
railroad on such second parcel, its 
failure to use the first parcel for rail- 
road purposes does not work a for- 
feiture of the second parcel. Horner 
v. Chicago, ete., R. Co., 38 Wis. 165. 

67. See supra § 282. 

68. McClain v. Chicago, iE 
Co., 90 Iowa 646, 57 NW 594. 

69. Golconda Northern R. Co. v. 
Gulf Line Connecting R. Co., 265 Tll. 
194, 106 NE 818, AnnCas1916A 833; 
Waggoner v. Wabash R. Co., 185 Ill. 
154, 56 NE 1050; Boone v. Clark, 129 
Ill. 466, 21 NE 850, 5 LRA 276.- 

[a] Party not privy.—If a rail- 
road company receives land to be used 
for railroad purposes, with a condi- 
tion subsequent providing for forfei- 
ture on cessation of such use, one not 
the grantor, nor a privy in estate 
under him, cannot enforce such con- 
dition, nor can he enjoin the company 
from the use of the land alleged to 
be in violation thereof. Richmond. 
Cotton Oil Co. v. Castellaw, 134 Ga. 
472, 67 SH 1126. 

Persons entitled to benefit of condi- 
Lar Set te generally see Deeds ~ 

70. Mahar v. Grand Rapids Termi- 
nal R. Co., 174 Mich. 138, 140 NW 535; 
Reichenbach v. Washington Short- 
Line R. Co., 10 Wash, 357, 38 P 1126. 

71. Stevens v. Galveston, etc., R. 
Co., (Tex. Civ. A.) 169 SW 644 [rev 
on other grounds (Commn. A.) 212 
SW 639]; Reichenbach v. Washing- 
ton Short Line R. Co., 10 Wash. 357, 
38 SPV 6: ; 

72. See cases infra notes 72 et seq. 

Enforcement of forfeiture for 
breach of condition subsequent gen- 
erally see Deeds §§ 436-447. 

73. Ala.—Birmingham Sawmill Co. 
v. Southern R. Co., 210 Ala. 126, 97 S 


78. 
ERS COsmava 


Miss.—Vicksburg, 

Mo.—Ruddick vy. St. Louis, ete., R. 
foe) 116 Mo. 25, 22 SW 499, 38 AmSR 

N. Y.—Ludlow v. New York, etc., 
R. Co.,°12 Barb. 440. 

N. D.—Griswold v. 
etes RE Cone 2eNeD.243 5; 
102 AmSR 572. 

74. Golconda Northern R. Co. v. 
Gulf Lines Connecting R. Co., 265 Ill. 
194, 106 NE 818, AnnCasl1916A 833; 
New Orleans Great Northern R. Co. 
v. Belhaven Heights Co., 122 Miss. 
190, 84 S 178, 18 ALR 560; Vicksburg, 
ete., R. Co. v. Ragsdale, 54 #fiss. 200. 


ete., 


ete, 


‘Ragsdale, 54 Miss. 200. 


Minneapolis, 
97 NW 5388, 
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no remedy at law, equity may take jurisdiction.”® 
So, where the grantor has been in continuous posses- 
sion and the railroad has abandoned whatever claim 
or right it may have had, an action to cancel the 
conveyance may be maintained.7® Where, after a 
failure by the road to perform conditions in the 
grant, there has been an abandonment and a reéntry 
by the grantor followed by quiet and undisturbed 
possession, equity will entertain a bill to declare the 
right of way a cloud upon the grantor’s title.7” 

TS 292] (b) In Case of Public Grant. In the case 
of a public grant, the right of the government to 
repossess itself of the estate granted may be as- 
serted through judicial proceedings,’® or by some 
legislative act showing an assertion of ownership 
on account of the breach of condition upon which the 
original grant was made.*® In the absence of a pro- 
vision for forfeiture in the grant itself, the right of 
the company upon breach of an implied condition 
can only be determined upon a judicial proceeding 
directly brought for the purpose.*° 

[§ 293] (c) Notice and Demand. Where the 
contract is silent as to the time within which con- 
ditions are to be performed, the grantor is bound to 
give notice of his intention to claim a forfeiture,** 
together with a notice of the particular default 
relied on,*? and the railroad should, after such no- 
tice, have a reasonable time within which to comply 
and to avoid forfeiture.** A demand that the rail- 
road comply with the conditions is not necessary 
before the grantor may sue in equity to enforce a 
forfeiture.*+ 


RAILROADS 


[§ 294] (d) Reéntry or Claim. In accordance 
with general rules,**® in the case of a private grant, 
an entry by the grantor, or some act equivalent 
thereto, showing a purpose to take advantage of the 
breach of the condition subsequent and to reclaim 
the estate forfeited by such breach, is all that is 
required,**® but some act of this character is essen- 
tial where the grantor is not in possession.** Where 
the grantor is in possession, upon the breach of con- 
dition reéntry is unnecessary;** the estate revests 
in him at once and his possession is presumed to be 
for the purpose of holding under the forfeiture,*® 
although in some eases it is held that he must mani- 
fest an intention of holding by reason of the 
breach.°° 

[§ 295] (e) Return of Consideration. The gran- 
tor is not required to tender back the consideration 
which he has received before he may maintain an 
action to recover possession. 

[§ 296] (f) Pleadings. Complainant’s pleadings 
must be sufficient to show a breach of the condition 
relied on.®? A complainant, in an action to quiet 
title to land conveyed to a railroad company for rail- 

road purposes for breach of condition, cannot invoke 

a statute providing for a forfeiture where he has 
not referred thereto in his complaint or shown any 
facts under which he can avail himself of it.°? 

[§ 297] (g) Burden of Proof. The burden is 
upon one asserting an abandonment within the mean- 
ing of a limitation in the grant,®* or asserting a 
breach of a condition subsequent.®® 


[§ 298] (h) Questions of Law and Fact. Ordi- 


struction of the road he had sustained 
a damage, and the appellant had en- 


joyed a benefit during the two years it 
had used the right of way. It might 


75. Wyman v. Suburban R. Co., 190; 157 Mich. 320, 122 NW 93, 1233 AmSR 
Ee 820% 60 SNE 505) 52) RA. 96455 (23472 
Vicksburg, etc., R. Co. v. Ragsdale, 54 82. Treat v. Detroit United R. Co., 
Miss. 200. supra. 

76. Vicksburg, etc., R. Co. v. Rags- 83. Treat v. Detroit United R. Co., 
dale, supra. supra. 

77. Dunham v. Toledo-Detroit R. 84. Lyman v. Suburban R. Co., 190 


Co., 238 Mich. 596, 214 NW 156. 

[a] "Where right of way is aban- 
doned and grantor reénters and his 
reéntry is followed by long years of 
undisturbed possession, the title of 
the grantee of the easement is divest- 
ed and is left in the grantor, and a 
decree will be entered quieting the ti- 
tle. Dunham vy. Toledo-Detroit R. Co., 
238 Mich. 596, 214 NW 156. 

78. Schlesinger v. Kansas City, 
ete., R. Co., 152 U. S. 444, 14 SCt 647, 
38 L. ed. 507. 

79. Schlesinger v. Kansas City, 
etc., R. Co., supra; Columbia Valley 
BEE COs Vis Portland, ete,,aR Co, 162 
Fed. 6038, 89 CCA 361; State v. Benton 
County Super. Os 60 Wash. 29 eel 
Peo: 

[a] Such act becomes effective 
without judicial proceeding.—Colum- 
bia Valley R. Co. v. Portland, etc., R. 
Co., 162 Fed. 603, 89 CCA 361. 


{b] Resolution declaring forfei- 
ture of a franchise under an ordi- 
nance to lay railroad tracks in a 


street on condition, and giving notice 
thereof, is legally sufficient where no 
statute requires that action be taken 
by ordinance. State v. Benton Coun- 
ty Super. Ct., 60 Wash. 279, 111 P 19. 

g0. Arcata v. Arcata, etc., R. Co., 
92) Cal-639,7 28: P2676: 

{a] Thus, in the case of a legis- 
lative or municipal grant to use the 
streets, in the absence of a provision 
declaring a forfeiture for a failure to 
complete the work within a fixed time, 
the right of the company to use the 
streets upon its failure to complete 
the work within a reasonable time 
could only be determined in a judi- 
cial proceeding brought directly for 
that purpose. Arcata v. Arcata, etce., 
R. Co., 92 Cal. 639, 28 P 676. 

81. Treat v. Detroit United R. Co., 


not to enter upon the land, 


Tll. 320, 60 NE 515, 52 LRA 645. 

Enforcement of forfeiture for 
breach of condition subsequent gen- 
erally see Deeds §§ 436-447 

85. See Deeds § 442. 

86. Schlesinger v. Kansas City, 
ete., R. Co., 152 U. S. 444,14 SCt 647, 
38 L. ed. 507. See Horner v. Chicago, 
etc., R. Co., 38 Wis. 165 (holding re- 
entry established). 

87. Nicoll v. New York, ete, R. 
Co.;) 12) Ne PY 121" [afl a2 Barbs 4607; 
Hammond vy. Port Royal, etc., R. Co., 
LES IAC 0: 

{a] Breach of condition does not 
revest title by mere operation of law. 
—Jones v. Southern R. Co., 285 Fed. 


88. Taylor v. Cedar Rapids, etce., 
R. Co., 25 Iowa 371; Hannibal, etc., 
R. Co. v. Frowein, 163 Mo. i, 63 SW 
500; Thomas v. Blue Ridge, etc., R. 
Cor, TL44 Ne Cl 8295 57) She s23r- Me= 
Dowell v. Blue Ridge, ete., R. Co., 144 
N&@. 721 oT IS 270) 


eee Taylor v. Cedar Rapids, etce., 

. Co., 25 Iowa 371. 

90. Thomas v. Blue Ridge, ete., 
R. Cor, 44 N. Cs 729, 5% SH 5232 Mie= 


Dowell v. Blue Ridge, etc., R. Co., 144 
INSICH (2 ou aSBr tb 0. 

[a] Where notice was given on 
day of forfeiture by a grantor in pos- 
session to the company’s contractor 
if required 
to do anything at all to revest the es- 
tate by reason of condition broken, it 
was held that he did all that was pos- 
sible. Thomas v. Blue Ridge, etc., R. 
Co., LAL ANS CR29 07 5 SH 23a Mic 
Dowell v. Blue Ridge, etc., R. Co., 144 
INC T24s Ot IS By 203 


91. Sullivan-Sanford Lumber Co. 
v. Reeves, 58 Tex. Civ. A. 488, 125 
SW 96. 

{a] Reason for rule.—‘‘By the con- 


also have prolonged its easement by 
performing the conditions.” Sulli- 
van-Sanford Lumber Co. v. Reeves, 58 
Tex. Civ. A. 488, 493, 125 SW 96. 


92. Mouat v. Seattle, eCtcne Rs Co:: 
16 Wash. 84. 47 P 2 
[a] qilestrationee 2s In an ac- 


tion to quiet title to land deeded to 
a railroad company on condition that 
it should revert to the grantors, their 
heirs and assigns, in case it should 
cease to be used for railroad purposes, 
where the complaint shows that the 
company entered and constructed its 
track but does not allege that the 
track had been removed, a general al- 
legation that for four years or more 
it had ceased to use or occupy it for 
railroad purposes is insufficient to 
show a breach of conditions. Mouat 
Me Seattle, etc., R. Co., 16 Wash. 84, 47 

P2335 C2 complaint for forfeiture 
of a right of way granted on: condi- 
tion that the construction of the road 
be on a line designated, continuous 
operation of the road when construct- 
ed, establishment of stations at cer- 
tain points and maintenance of the 
road in good condition, which alleges 
that the stations were not established, 
that the road on its completion was 
not operated continuously or at all, 
and that it has long since ceased to be 
operated and has not been kept in 
good condition but has been allowed 
to become wholly out of repair, and 
that there has been a total failure to 
comply with the conditions, sufficient- 
ly states, as against a general demur- 
rer, the completion of the road and 
breaches of the conditions. Jones vy. 
Los) Angeles; ete Ri Con 4" Cal Un-= 
rep. Cas. 755, 37 P 656. 

93. Behlow v. pouirenn PAachRiCos 
130 Cal. 16,,62 P 295: 

94, Lawson v. Georgia Southern, 
ete:; Ra Cov daz Gari 4. 82) SHEI33" 

95. Little*Rock, etc., R. Co. y. Bir- 
nie, 59 Ark. 66, 26 ‘SW 528; Lancaster 


—EEEEEE——E————— ee ee ee ee ei ee eee 
or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 291-298 


~ §§ 298-302] 


narily, it is a question of fact whether there has been 
a breach of condition subsequent.°® 


[§ 299] c. Waiver or Estoppel. 


[§ 300] 


The person enti- 
tled, however, may, by his acts or conduct, waive®? 
or estop himself from enforcing®® a forfeiture, as 
where he fails to reénter or assert some claim with- 
in a reasonable time after the breach of condition,®® 
particularly where the railroad company is permit- 
ted to use and make valuable improvements on the 
land after the condition is broken,’ or is suffered 
to make them without objection.” ‘But there will 
be no estoppel where the owner has not misled the 
company in any respect, or caused it to alter its 
position by inducement, promise, or acquiescence.® 
d. Relief against Forfeiture. 
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is no sufficient 


the railroad has 


after issued for 
Equity will 


fol OJ.) 623" 


not relieve against a proper forfeiture where there 


excuse for the breach or default,* 


and where there is nothing harsh or inequitable in 
its terms or enforcement, although, where the ex- 
ecution of a judgment of ejectment will operate 
harshly and seriously affect public: interests, the 
court may properly stay execution for a period of 
time sufficient to allow the railroad an opportunity 
to acquire title by condemnation.°® 

[§ 301] e. Effect. 
forfeiture for breach of a condition subsequent,’ 


After the enforcement of a 


no longer any interest in the prop- 


erty,’ and it is not subject to an attachment there- 


its debts.? 


X. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT* 


[§ 302] A. Authority and Duty of Railroad Com- 
pany—1. Duty To Construct!°—a. In General. 
statute or charter which does not expressly require 
but merely authorizes the construction of a railroad 
does not impose any positive obligation upon the 
company to do so,1! or to complete the ‘entire line 
authorized after building a part of it,” and con- 
sequently the railroad company cannot be compelled 


Vv. Loyd, 6 Tha.’ Ay 755. 

Enforcement of forfeiture generally 
see Deeds §8§ 436-447. 

96> Siittle “Rocky. étce;; RR; 
Birnie, 59 Ark. 66, 26 SW 528. 

97. Ludlow.v. New York, etce., R. 
Co., 12 Barb. (N. Y.) 440; Hammond 
We Port Royal, ete.) BR. -Co:,01.55.5.4 C. 
10, 35. See Gill v. Chicago, etce., R. 
Co., 117 Iowa 278, 90 NW 606 (holding 
waiver not shown by execution of cor- 
rection deed of right of way reserv- 
ing all rights under the former deed). 

“We know of no rule of law more 
certain or more explicit than to say 
that where the evidence shows an in- 
tention. to waive this right, then this 
intention must govern, and when once 
the right is waived it is gone forever.” 
Hammond y. Port Royal, etc.; R. Co., 
supra. 

[a] Deed of right of way to rail- 
road company given to correct prior 
deed therefor and expressly reserving 
to the grantor all rights under the 
former deed is not a waiver of an 
abandonment of the right of way by 
the company. Gill v. Chicago, etc., 
Co., 117 Iowa 278, 90 NW 606. 

Waiver of condition in grant of real 
estate, or of forfeiture for breach 
thereof generally see Deeds §§ 428- 
435 

98. Vicksburg, etc., R. Co. v. Rags- 
dale, 54 Miss. 200. 

fa] Where grantor is estopped by 
his conduct from forfeiting a grant 
for failure to build fences and cattle 
guards, he may not treat his actions 
as a nullity and maintain ejectment 
against the company for breach of a 
condition subsequent, but may main- 
tain a suit for specific performance of 
the condition, or for damages, or may 
erect the fences and guards himself 
and recover the cost thereof. Baker 
v. Chicago, ete., R. Co., 57 Mo. 265. 


Vv. 


99. Kenner v. American Contract 
Co., 9 Bush (Ky.) 202. 

1. Kenner v. American Contract 
Co., supra; Baker v. Chicago, etc., R. 
Co., 57, Mo. 265. 

2. Bain v. Parker, 77 Ark. 168, 90 


Sw 1000. 

~8. Griswold v. Minneapolis, etc., 
RinCo.. 12 Ne Dix435).900 NW 538, 102 
AmSR 572; Oregon R., etc., Co. v; 
McDonald, 58 Or. 228, {12 Pp 413, 32 
LRANS 117 {writ of error dism 233 
U. S. 665, 34 SCt 772, 58 L. ed. 1145]. 

fa] There is no misleading by 
owner of the company where it enters 
and builds its grade under a specific 


Re 


A 
es conferred.!* 


tions.1® 


contract which by its terms author- 
izes a reéntry by the grantor at the 
expiration of a certain time if the 
road if not constructed within that 
period, as both parties know from the 
beginning the possible consequences 
of delay. Oregon R., ete., Co. v. Mc- 
Donald, 58 Or. 228, 112 P 413, 32 LRA 
NS 117 [writ of error dism 233 U. S. 
665, 34 SCt 772, 58 L. ed 1145]. 

4. Thomas v. Blue Ridge, etc., R. 
Co., 144 N. C. 729, 57 SH 523; McDow- 
ell v. Blue Ridge, etc., R. Co., 144 N. 
C..%21, 50 SH 520. 

5. McDowell v. Blue Ridge, etce., 
R. Co., supra; Griswold v. Minne- 
apolis, ‘ete, R...Co., 12.-N. D. 435, 97 
NW 538, 102 AmSR 572. 

6. Griswold v. Minneapolis, 
R. Co., supra. 

7. Mode of enforcement see supra 
§§ 290-298 

3. Schlesinger v. Kansas City, etc., 
R. Co., 152 U. S. 444, 14 SCt 647, 38. L. 
ed. 507. 

9. Schlesinger v. Kansas City, etc., 
Re Co., supra. 

10. Cross references: 
Accommodations and facilities at sta- 

tions see infra §§ 912-938. 

Duty to operate after construction see 

infra § 880. 

Failure to construct as ground for 

Rohan of franchise see supra § 


etc., 


Train service and accommodations see 

infra §§ 959-978. 

11. U. S.—State v. Southern Kan- 
sas R. Co., 24 Fed. 179; Farmers’ 
Loan, ete., Co. v. Henning, 8 F. Cas. 
No. 4,666. 

Ky.—Bentler v. Cincinnati, etc., R. 
Co., 180 Ky. 497, 203 SW 199, LRA 
1918E 315. 

Minn.—State v. Southern Miinesots, 
EE Sees 18 Minn. } 

WE Peon Albany, ete., R. Co., 
4. Y. 261, 82 AmD 295 [aff 37 Barb. 

Va.—Sherwood vy. Atlantic, ete. R. 
Co., 94 Va. 291, 26 SE 943. 

Eng.— York, ete, R. Co. v. Reg., 1 
E. & B. 858, 7 R. & Can. Cas. 459, 72 
ECL 858 [rev 1 E. & B. 178, 72 ECL 
178]; Great Western R. Co. v. Reg., 
1 E. & B. 874, 72 ECL 874 [rev1 E. & 
Be-2'53, 72 ECL 2537; Scottish North 
astern pas Cosnyve Stewart, 5 Jur. N. S. 
607; v. Great Western R. Co., 62 
Ibe py 5. 572. 

{a] Lateral railroads.—Under the 
acts of 1832, as amended by the laws 
of 1869, the construction of a lateral 
railroad may be abandoned on compli- 


*By JOSEPH W. ROUSE (§§ 302-444). 


to do so,t* the only result of its failure to do so being | 
a liability to a forfeiture of the rights and franchis- 


Nor can such duty be imposed by a 


statute passed subsequently to the granting of the 
charter when the statute expressly provides that it 
shall not apply to previously organized corpora- 
A statute authorizing a connection between 
different railroads for through transportation is per- 


ace with the requirements of the 
statute. Baker vy. Detrich, 79 Pa. Su- 


Rts 
12. U. S.—Northern Pac. R. Co. 
Washington, 142 U. S. 492, 12 SCt 383, 
35 L. ed. 1092 
Iowa.—State v. Central Iowa R. Co., 
71 Iowa 410, 32 NW 409, 60 AmR 806 
fapp dism 160 U. S. 383, 16 SCt 344, 


40 L. ed. 467]. 

Ky.—Bentler v. Cincinnati, etc., R. 
Co., 180 Ky. 497, 203 SW. 199, LRA 
1918E.315. 

Minn.—State vy. Southern Minnesota 
ie at 18 Minn.: 

Y.—Peo. v. Albany, ete:,,. Re Co 


. ¥. 261, 82 AmD 295 [aff 37 Barb. 
216]. 


Eng.— York, ete., R. Cosevs Rest 
E. & B. 858, 7 R. & Can. Cas. _ 459, 72 
ora 858 [rev 1 BH. & B. 178, 72 ECL 

[a] Rule applied.—A line of elec- 
tric railroad, proposed to be con- 
structed between two towns, but not 
confined to use of streets, was not a 
street railway within Const. §§ 163, 
164, and the fact that by organizing 
as an interurban line it escaped the 
franchise cost imposed on street rail- 
roads did not obligate it to complete 
the line to the second city. Bentler 
v. Cincinnati, etc., R. Co., 180 Ky. 497, 
203 SW 199, LRA1918E 315. 

[b] In West Virginia, under Code 
(1887) c 54 § 66, a railroad company 
chartered under the general law of the 
state may complete and operate a part 
of its road and as to the part so com- 
pleted and operated retain its corpo- 
rate existence, franchises, and powers. 
Wheeling Bridge, ete.,. R.Co.cve Cam 
den Cons. Oil Co., 35 W.2Vias 2055213) 
SH 369. 

13. State v. Southern Minnesota R. 
Co., 18 Minn. 40; Peo. v. Albany, etc., 
ise Co., 24 N. Y. 261, 82 AmD 295 [aff 
37 Barb./ 216 (aft 11 AbbPr 136, 19 
HowPr 523)]; Sherwood v. Atlantic, 
etc., R. Co. 94 Va. 291,26 ‘SH: 943); 
York, ete:,, R.4Cov vi Reg., 1E & B 
858, 7 R. & Can. Cas. 459, 72 ECL 858 
[rev LB reba vis v2 ECL 178]; Great 
Western R. Co. v. Reg., 1 BE. & B. 874; 
erin 874 Drev 1 Ei:& Ba253) 72) EGE 


14, Parmers’ L: & Ts::Co.:v. Hens 
hing, 8 F. Cas. No. 4,666; Peo. v.. Al- 
bany, ete., R. Co., D4 N. Y. 261, 82 AmD 
295 [aft 37 Barb. "2161. 

Forfeiture of franchise for failure 
to construct or complete road see su- 
| pra § 49. 


15. Bentler vy. Cincinnati, ete., 


. 
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missive and not mandatory.!® If the railroad com- 
pany receives a grant of land from the state in con- 
sideration of the construction of a particular line 
of road, its acceptance constitutes a contract on the 
part of the railroad company which the state is en- 
titled to enforce;1” but the rule is otherwise where 
the land was never received and the right to receive 
it has been forfeited by a failure to construct or 
complete the road within the time limited,1* and 
where the company was merely to receive land in 
installments of a certain amount after the completion 
of any section of the road of a certain length, the 
completion of a part of the road and the receipt of 
the land to which it was thereby entitled imposes no 
obligation upon the company to complete the road, 
but the failure to do so merely forfeits the right to 
any further benefits under the grant.t® An existing 
railroad cannot be compelled to extend its lines to 
serve territory not reached by its lines.?° 

[§ 303] b. Switches and Sidings. The duty of 
constructing switches or sidings for the benefit of 
private persons may be imposed by contract.?1 

[$ 304] 2. Authority To Construct?*—a. In Gen- 
eral. As the right of a railroad to corporate exist- 
ence depends upon legislative enactment,?° the right 
to condemn property for and to construct and oper- 
ate a railroad is a franchise which ean be exercised 
only by legislative authority.24 Any conditions pre- 
cedent to the commencement of the construction pre- 
scribed by statute or the charter of the company 
must be complied with,?5 and it is in some cases 
Yrequired as a prerequisite to the commencement of 
the work that the full capital stock shall be sub- 
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scribed and a certain amount paid in or other ar- 
rangements made to insure the completion of the 
road,2® or that the company shall deposit. with the 
state treasurer a certain sum for each mile of the 
proposed road, the amount to be refunded in install- 
ments as the work of construction progresses,*’ or 
that before beginning the work of construction it 
shall be determined by some tribunal designated for 
that purpose whether the public convenience and 
necessity require the construction of the proposed 


road.?§ 


Telegraph lines may be constructed under the au- 
thority to construct the railroad.?°® 

[§ 305] b. Switches and Sidings.2° A railroad 
company may construct switches or sidetracks for 
the purpose of facilitating its operation upon any 
land which it may own or acquire the legal consent 
of the owner to use for such purpose if no public 
interest or private right is affected thereby,°! and 
legislative authority to construct a railroad includes 
the right to construct such turnouts, sidings, and 
switches as are incident to the convenient and prop- 
er operation of the road.®? 

Cost of maintaining a sidetrack and trestle oper- 
ated on the property and for the benefit of an in- 
dividual is, in the absence of a contract or valid or- 
der of the public to the contrary, upon the individ- 
ual.33 ; 

[§ 306] 3. Time for Commencement or Comple 
tion of Construction—a. In General. In some cases 
there are statutory or charter provisions limiting the 
time within which the railroad company must begin 
or complete the construction of its road,** or requir- 


Co., 180 Ky. 497, 203 SW 199, LRA|such amount paid in as a condition | 461]; Bangor, etc., R. Co. v. Smith, 
1918E 315. precedent to constructing the whole| 47 Me. 34. : 
16. Richmond vy. Dubuque, etc., R.| road not in sections as authorized by 32. Lake Shore, etc., R. Co. v. Bal- 
Co., 33 Iowa 422., the latter statute. Boston, etc., R.| timore, etc., R. Co., 149 Ill. 272, 37 NE 
17. Farmers’ L. & T. Co. v. Hen-|Corp. v. Midland R. Co. 1 Gray |91; Black v. Philadelphia, etc., R. Co., 
ning, 8 F. Cas. No. 4,666. (Mass.) 340. 58 Pa. 249; Philadelphia, etc., R. Co. 
18. Kansas v. Southern Kansas R. 27. See cases infra this note. v. Williams, 54 Pa. 103. 


Co., 24 Fed. 179. 

19. Kansas. v. Southern Kansas R. 
Co., supra; State v. Southern Minne- 
sota R. Co., 18 Minn. 40. 

20. Atchison, etc., R. Co. v. State 
R. Commn., 173 Cal. 577, 160 P 828. 

21. Greene v. West Cheshire R. Co., 
L. R. 13 Eq. 44. 

[a] Extent of duty.—An agree- 
ment to construct and maintain a sid- 
ing does not bind the company to con- 
struct sheds or to keep one of its 
servants in attendance at the siding. 
Lytton v. Great Northern R. Co., 
Kay & J. 394, 69 Reprint 836. 

Specific performance of contract see 
infra § 309. 

22. Right to construct lateral 
branch roads see supra §§ 128, 129. 

23. See supra § 11. 

24. Chicago, etc., R. Co. v. Dunbar, 
95 Ill. 571; Blake v. Winona, etc., R. 
Co., 19 Minn. 418, 18 AmR 345. 

25. Astor v. New York Arcade R. 
Co., 48 Hun 562, 1 NYS 174 [aff 113 N. 
Y. 93, 20 NE 594, 2 LRA 789]; Bailey 
v. New York Arcade R. Co., 1 NYS 
304. . 

26. Astor v. New York Arcade R. 
Co,. 48 Hun 562, 1 NYS 174 [aff 113 N. 
Y. 93, 20 NE 594, 2 LRA 789]; Bailey 
v. New York Arcade R. Co. 1 NYS 
304. 

{a] Condition dependent upon 
mode of construction.—Where a com- 
pany has been authorized to construct 
a railroad and is afterward authorized 
by statute to construct it in sections 
of five miles each, provided it shall 
not commence the construction of any 
portion within a certain distance of 
one of its termini until all the stock 
is subscribed for and a certain pro- 
portion paid in, it is not obliged to 
have the stock subscribed for and 


[a] In New Jersey (1) under an 
amendment to the railroad law (Gen. 
St. p 2649 § 46), requiring a deposit 
with the state treasurer of a certain 
amount of money for each mile to be 
constructed, and the repayment of 
such money as each mile is built, a 
failure of the state treasurer to repay 
money so deposited in compliance 
with the New Jersey statute of 1879, 
upon proof that an equal sum has been 
expended in the construction of the 
road, is not excused by. the fact that 
other persons claim a right to, or in- 
terest in, the deposit, and, the duty 
being purely ministerial, may be en- 
forced by mandamus. Wilson v. 
Swain, 60 N. J. L. 115, 36 A @78. (2) 
The state treasurer cannot pay out 
the funds or any part thereof paid 
into the state treasury to secure the 
interest of the public in construction 
of a railroad, where the railroad is 
incompleted, and the company there- 
after becomes insolvent, and assigns 
its interest in such fund. Schlicher v. 
Trenton, etc., R. Co., 73 N. J. Eq. 425, 
75 A 809. (3) If the railroad becomes 
insolvent without completing its road, 
and its receiver cannot complete the 
road and is obliged to sell it including 
its franchises, any company properly 
organized purchasing the same under 
the franchises would be entitled to 
the fund. Schlicher v. Trenton, etc., 
R. Co., supra. 

28. Determination as to necessity 
for road see supra § 10. 

29. Snell v. Leonard, 55 Iowa 553, 8 
NW 425. 

30. Lateral or branch roads as dis- 
tinguished from switches and sidings 
see supra § 128. 

31. Walther v. Chicago, etc., R. Co., 
117 Ill. A. 364 [aff 215 Ill. 456, 74 NE 


[a] What constitutes sidetrack.— 
A track connecting the road of one 
railroad company with that of another 
for the purpose of exercising a right 
of passage over the latter road as se- 
cured by a lease is not a branch line, 
but merely a sidetrack, the construc- 
tion of which is included in the gen- 
eral power to build a road. Lake 
Shore, etc., R. Co. v. Baltimore, etc., R. 
Co., 149 Ill. 272, 37 NE 91. 

{[b] Necessity for landowner’s con- 
sent or condemnation.—Where the lo- 
cation of the proposed railroad is not 
definitely described upon the map filed 
or in the instrument executed by the 
property owner conveying a right of 
way, the track as established at the . 
time the grant is made is unchangea- 
ble and the company has no power to 
build additional tracks, switches, or 
sidings without the property owner’s 
consent or condemnation proceedings. 
Stephens v. New York, etc., R. Co., 175 
N. Y. 72, 67 NE 119. 

{c] Power to lay railroad in street 
includes power to make a turnout 
when necessary. Knight v. Carrollton 
R. Co., 9 La. Ann. 284; New Orleans, 
ete., R. Co. v. New Orleans Second 
Municipality, 1 La. Ann. 128. 
acters for construction see infra § 
33. Aileen Mills v. Norfolk-South- 
ern R. Co., 194 N. C. 647, 140 SE 306. 

84. See statutory provisions; and 
case infra this note. 7 

{2] In Connecticut a statutory 
provision that if the company shall 
not expend a certain amount of money 
upon the road within two years, or if 
it shall not complete the road within 
four years, the rights, privileges, and 
powers of the company shall be null 
and void, is not an alternative require- 
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ing that it shall complete a certain number of miles 
each year;*° and where the time for completion is 


so limited, the company has no absolute right to ex- 


tend its road beyond the point completed at the 
expiration of such time,?* while under some of the 
statutes a failure to begin or complete the road with- 
in the time limited works a forfeiture of the corpo- 
rate powers and franchises of the company.*®? The 
commencement of the railroad, within the meaning 
of such statutes, is the actual commencement of the 
work of construction,?® and when construction must 
be commenced within a certain time, a bona fide be- 
ginning is sufficient.*® The time specified by a stat- 
ute or charter for the commencement or completion 


_of a railroad is not, however, irrevocable, but the leg- 
islature and the railroad company may by mutual 


consent change it at any time,*® or the legislature 
may grant an extension of time;*! but a statute 
granting an extension of time for the completion of 
any railroad not finished within the time originally 
limited does not extend the time originally limited 
for the commencement of its construction,*? or have 
the effect of reviving a company whose corporate 
powers have already been forfeited at the time of 
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the enactment of the statute,** nor does a general 
statute extending the time for the construction of 
railroads already in default apply so as to extend the 
time for constructing a railroad not then in de- 
fault.44 A contract between a railroad company 
and a landowner, by which the railroad company 
agrees to construct a bridge over its road at a cer- 
tain point within a certain time after the comple- 
tion of the road, imposes no obligation upon the com- 
pany to complete the road within any particular time 
or within a reasonable time.*® Statutes declaring a 
forfeiture are not to be extended by implication be- 
yond their direct meaning.*® 

[§ 307] b. Switches, Sidings, Branches, and Ex- 
tensions. Statutory or charter provisions limiting 
the time for the construction of a railroad do not 
apply to the construction of sidings and switches ;*7 
nor to branch lines,*® even where such branch lines 
are described in the articles of incorporation as a 
line of railroad.*® If the company has constructed 
its road within the time limited, it may subsequently 
construct from time to time such switches and sid- 
ings as may be necessary for the handling of its busi- 


ment but requires that the company 
shall both expend the sum stated and 
complete the road within the periods 
respectively provided therefor. Dan- 
ORG etc., R. Co. v. Wilson, 22 Conn. 
oo. 

35. See statutory provisions; and 
case infra this note. 

[a] In California the provision of 
Civ. Code § 468, requiring every rail- 
road, after commencing construction, 
to complete, each year, five miles of 
road, failing in which the right to ex- 
tend the road beyond the point then 
completed is forfeited, does not limit 
the right to construct a road to one 
not less than five miles in length. Ma- 
dera R. Co. v. Raymond Granite Co., 3 
Cal. A. 668, 87 P 27. 

36. Peavey v. Calais R. Co., 30 Me. 
498; Muskegon, etc., R. Co. v. Muske- 
ae Heights, 194 Mich. 643, 162 NW 


{a]’ Thus (1) on failure to com- 
plete the construction of its tracks 
the required distance within the spec- 
ified time, the railroad may maintain 
the tracks already completed without 
interference, although it could not 
construct the remainder. Muskegon, 
ete.. R. Co. v. Muskegon Heights, 194 
Mich. 6438, 162 NW 92. (2) Where a 
city granted a franchise to construct 
tracks along a street on condition of 
eompletion within three years, but it 
was necessary to cross tracks of an- 
other road, whose employees prevent- 
ed crossing, the defense of vis major 
could not be interposed after five 
years, since no effort was made to se- 
cure the right to cross. Muskegon, 
etc., R. Co. v. Muskegon Heights, su- 
pra. (8) A section in a special rail- 
way act providing that, if a junction 
is not completed within a certain time 
the company’s powers Shall cease, ap- 
plies only to statutory powers which 
could not be exercised except by vir- 
tue of the act, and has no application 
to the company’s ordinary common- 
law rights. Midland R. Co. v. Great 
Western R. Co., [1909] A. C. 445 (right 
to complete junction by using own 


land). 


37. Forfeiture of rights and fran- 
chises see supra § 49. 

38. State v. Bergen Neck R. Co., 53 
Need. er 108,20 A’ 762% 

39. Ontario, ete., R. Co. v. Canadi- 
ane Pac. R, 'Co:, 14°Ont;, 432) 

[a] If there is bona fide beginning 
of the work of construction it is suf- 
ficient, although the company, owing 
to financial reasons but without any 
intention of abandoning the road, sub- 


[51 C. J—40] 


( 


sequently suspends work on its con- 
struction. Ontario, etce., R. Co. v. Ca- 
nadian Pac. R. Co., 14 Ont. 432. 
40. Ross v. Chicago, etc., R. Co., 77 
Tl. 127. 

41. Ross v. Chicago, etc., R. Co., 


‘supra; Williamsport v. Pennsylvania 


R. Co., 22 Pa. Dist) 362. 

fa] Under New Jersey statute of 
1887, granting a two years’ extension 
of time for the completion of rail- 
roads whose original limit expired 
during that year, and the statute of 
1889, granting a similar extension to 
roads whose time limit expired dur- 
ing the year of 1889, a railroad com- 
pany is within the application of the 
latter statute and entitled to a sec- 
ond extension whose original time 
limit expired during the period pre- 
scribed by the first statute and was 
extended by that statute. State v. 
Bergen Neck R. Co., 53 N. J. L. 108, 
20 A 762. 

[b] Statute is not unconstitutional 
as being a private or special law 
which extends the period for the com- 
pletion of railroads for a certain num- 
ber of years, because it only applies 
to railroad companies formed under 


the general railroad law, and of these’ 


only to those whose time for comple- 
tion as originally limited would ex- 
pire during a certain year. State v. 
Bergen Neck R. Co.~53 N. J. L. 108, 
20 A 762. 

[c] Construction of statutes.— 
Where 2 railroad charter providing 
that the road “shall be completed 
within five years from the sanction of 
this Act” was subsequently amended 
by a provision that the former lim- 
itation is “replaced” by the follow- 
ing: ‘The railway shall be completed 
within seven years of the passing of 
this act,’ it was held that the new 
limitation did not run from the date 
of the amendment but from the date 
of the original statute, making an 
actual extension of only two years. 
Montreal, etc., R. Co. v. Chateauguay, 
ete), R.Co.; 13. Que. K. B..256; 

42. Farnham v. Benedict, 107 N. Y. 
159, 13 NE 784 [rev 39 Hun 22]. 

43. Farnham v. Benedict, supra; 
Sodus Bay, etc., R. Co. v. Lapham, 43 
Hun 314, 6 NYSt 159. 

44. In re Brooklyn, etc., R. Co., 72 
ING) SYET) 2/450 


45. St. Louis, etc., R. Co. v. Lur- 
ton, 7221115118. 
46. Northwestern Pac. R. Co. v. 


Lambert, 166 Cal. 749, 137 P 1116 [foll 
Northwestern Pac. R. Co. y. Snider, 


166 Cali8ly 18%6 Pedals. 

{a]. Thus the provision of Civ. 
Code § 473, as amended in 1901 (St. 
[1901] p 327), does not, in view of 
§ 291, extend § 468, providing for for- 
feiture of a railroad company’s right 
to extend its road for failure to ex- | 
tend the work five miles each year, to 
branch lines. Northwestern Pac. R. 
Co. v.. Lambert,, 166 Cal. 749, 13% P 
1116 [foll Northwestern Pac. R. Co. 
v. Snider, 166 Cal. 781, 187 P 1119]. 

47. Arcata v. Arcata, ete., R. Co., 
92 Cal. 639, 28 P 676; Pottsville Bor- 
ough v. People’s R. Co., 148 Pa. 175, 
23 A 900. 

[a] Charter provision requiring a 
railroad company ‘as soon as they 
conveniently can” to locate and con- 
struct the road and its appendages 
‘does not compel the company to exer- 
cise its whole authority in the very 
beginning or prevent the subsequent 
construction of Such switches and sid- 
ings as may, become necessary for the 
proper operation of the road. Phila- 
chenears: etc., R. Co. v. Williams, 54 Pa. 

48. Cal— Northwestern Pac. R. Co. 
v. Lambert, 166 Cal. 749, 137 P 1116 


{foll Northwestern Pac. R. Co. v. 
Snider, 166 Cal. 781, 1387 P 1119]. 
Mo.—Atlantic, etce., R. Co. v. St. 


Louis R. Co., 66 Mo. 228 [rev 3 Mo. 
AS. 325) 

Pa.—Pittsburgh, etc., R. Co. v. 
Pittsburgh) }ete yy Ri1Co.; 159" Pasa sots 
28 A 155. 

Va.—Blanton v. Richmond, ete., R. 
Co., 86 Va. 618, 10 SE 925. : 

Can.—Canadian Pac. R. Co. v. James 
Bay R. Co.,,36, Canis) Ce 42: 

But see Newhall v. Galena, ete., R. 
Co., 14 Ill. 273 (construing a particu- 
lar limitation as including the branch- 
es as well as the main line, but hold- 
ing that a subsequent extension of 
time for the construction of the road 
also applied to, and extended the time 
for, the construction of the branch). 

[a] Where time is extended by 
statute for a certain period for the 
construction of a railroad “with one or 
more tracks, sidings, ‘depots, and ap- 
purtenances,” the word “appurtenanc- 
es’? does not include branches, and 
the time limitation does not apply 
to their construction. Pittsburgh, 
etc., R. Co. v. Pittsburgh, etc., R. Co., 
159 Pa. 331, 28 A155. 

49. Northwestern Pac. R. Co. v. 
Lambert, 166 Cal. 749, 137 P 1116 [foll 
Northwestern Pac. R. Co. vs Snider, 
LOGEC aM Sleeves? Leo te : 
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ness or proper operation of the road.®® So also the 
time limited for the construction of a railroad ap- 
plies to the road as authorized by its charter and not 
to an extension authorized by a subsequent statute. 
Where a company is authorized to construct two 
branches from different places converging at a cer- 
tain point, it is immaterial which of such branches 
is constructed first.°? 

[§ 308] 4. Maintenance and Repair.°* Since it 
is the duty of a railroad company which has ¢on- 
structed a railroad to operate the same,** it is also 
its duty to maintain the road in such condition and 
repair as properly to perform its duties to the pub- 
lic,®® and in some eases railroad commissioners are 
invested with authority to determine the necessity 
for, and character of, such repairs,®® but it has been 
held that such a commission has no jurisdiction over 
a railroad making repairs which are mere replace- 
ments.°7 A railroad company, for the purpose of 
making necessary repairs, may dig up and tempo- 
rarily disturb the surface of a street within the lim- 
its of its location.®® It is also the duty of a rail- 
road company to exercise ordinary care in guarding 
against probable obstructions of its track from caus- 
es not located, upon its own right of way,°® and it 
may maintain a suit in equity for their removal 
from adjacent lands if of such a character as to con- 
stitute a source of danger.°° In the absence of 
statute, a railroad company is not bound to keep 
in repair bridges on the company’s right of way, 
but not in the roadbed, and not constructed by the 
company or required for its purposes.®1 

50. Pottsville Borough v. People’s 
R. Co., 148 Pa. 175, 28 A 900. 


51. Hamilton v. New York, 
COOL On alee ON. aya) ail. 


etc., | lands. 


plicant company should maintain and 
repair the understructure on its own 
Wolfeville Milling Co. v. Do- 
minion Atlantic R. Co., 


Contracts with private persons. A contract by 
a railroad company to construct a switch to plain- 
tiff’s quarry does not require the company to main- 
tain such switch in repair after its construction.®? 

[§ 309] 5. Remedies. A railroad may be com- 
pelled, by mandamus, to construct’ or complete a 
road,®? and mandamus, and not a suit in equity, is 
the proper remedy.®* If the railroad company has 
not complied with a statutory requirement which 
is a condition precedent to the commencement of 
the construction of its road, a person whose prop- 
erty will be injuriously affected thereby may enjoin 
the company from commencing the work of con- 
struction.®> If a railroad company fails to com- 
mence or complete the construction of its road with- 
in the time limited by statute or its charter, the 
state alone can ordinarily take advantage of the 
failure and object to a continuation of the work of 
construction,®® and such failure may be waived by 
the state and an extension of time granted.®7 In 
the absence of such an extension or after it has ex- 
pired, if the railroad company has not commenced 
the construction of its road, a landowner may resist 
a subsequent condemnation of his land therefor,°* 
or, if partly completed, he may resist any new con- 
demnation of his property for extending the road 
beyond the point then completed ;*® but if the com- 
pany before the expiration of such period has ac- 
quired the right of way, he cannot prevent the com- 
pany from continuing the construction of its road 
thereon after the time limited for its completion has 


otherwise obstructing it without first 
obtaining a written license from the 
Superintendent of streets will not be 


18 CanRCas |construed as applying to a railroad 


S2u sl. W0uIs,, etc. kn Co.;v. betty, 

63 Ark. 94, 37 SW 300. 

53. Maintenance and repair: 

As affecting liability for injuries: 
At crossings see infra XX in 52C. J. 
By fire see infra §§ 1266-1278. 

To: 
Animals see infra XVIII in 52 
(@ycrlfa 


Persons on or near tracks see in- 
fray XSxg Xe neha Co dis 
OE 
Bridges and culverts see infra § 457. 
Highway: 
Crossed by railroad see infra §§ 
347-356. 
On or along which railroad is con- 
structed see infra § 314 


54. See infra § 880 et sea. 

55. Fla.—State v. Tavarse, etc., R. 
Co:, 78 Pla. 329, 82 S 833; State v. 
Atlantic ‘Coast Line R: Co., 53 Fla. 


650, 44 S 213, 18 LRANS 320, 12 Ann 
Cas 359. 

Til—Ohio; ete, (Rv Co. ‘vy. e0n 20 
Tll. 200, 11 NE 347. 

Kan.—State v. Dodge City, etc., R. 
Co:, 53 Kan. 329, 36 P 755, 24 LRA 564. 

N. Y.—Peo. v. Albany, etc., R. Co., 
11 AbbPr 136, 19 HowPr 523 [aff 37 
Barb. 216 (aff.24 N. Y. 261) ]. 

Can.—Quebec, etc., R. Co. v. Julien, 
SOanm Sy casos. 

[a] Extent of duty.—When a spur 
is constructed so that it becomes part 
of the railway company’s property, 
the company should repair anid main- 
tain it, but where part of the right 
of way of the spur is upon the prop- 
erty of the railway company and part 
upon the applicant company’s prop- 
erty, the railway company, in the ab- 
sence of an agreement to the contrary, 
should maintain that part of the spur 
upon its own right of way and renew 
the rails (belonging to it) of the 
extension of the spur into the appli- 
cant company’s property, but the ap- 


367, 28 DomLR 384. 
Mandamus to compel maintenance 
and repair see Mandamus §§ 484, 485. 
56. State v. Kansas Cent. R. Co., 
47 Kan. 497, 28 P 208; Louisville, etc., 
R. Co. v. Com., 97 Ky. 207, 30 SW 616, 


17 Ky 1162 ; 
[a] Conclusiveness of findings.— 
Under the statute providing that 


whenever in the judgment of the rail- 
road commissioners any repairs on a 
railroad are demanded for the securi- 
ty, etc., of the public, they shall in- 
form the railroad company of the im- 
provements and changes which they 
adjudge to be necessary, the findings 
and recommendations of the commis- 
sioners are advisory and not conclu- 
sive in mandamus proceedings to com- 
pel the company to make such re- 
pairs. State v. Kansas Cent. R. Co., 
47 Kan. 497, 28 P 208. 

[b] Necessity for notice or order 
of railroad commissioners.—The no- 
tice required by the statute of 1893, 
to be given by the railroad commis- 
sioners to rebuild or repair ‘depots 
when in their opinion it becomes nec- 
essary, is specially applicable to cas- 
es where a depot has been burned 
or has become unfit for the accom- 
modation of the public, and a notice or 
order from the commissioners is not 
essential before the company can be 
required to comply with the statute 
as to furnishing certain conveniences 
at depots and keeping the same in 
proper condition and repair. lLouis- 
ville;,ete., “Ri Coe vivGomt, OTK. 20 
30 SW 616, 17 KyL 116. 

57. Schuylkill R. Co. v. State Pub- 
lic Serv. Commn., 85 Pa. Super. 259. 

58. New York Cent., etc., R. Co. 
v. Cambridge, 186 Mass. 249, 71 NE 
557 


[a] Ordinance requiring license in- 
applicable.—A city ordinance forbid- 
ding the digging up of any street or 


company in making necessary repairs 
within the limits of its location at a 
street crossing. New York Cent., ete., 
R. Co. v. Cambridge, 186 Mass. 249, 
71 NE 557. 

59. Filbin v. Chesapeake, etc, R. 
Co., 91 Ky. 444, 16 SW 92, 13 KyL 14; 
McDonald _v. Grand Trunk R. Co., 28 
DEORE 38S OZ AR: 

_[a] Rule applied.—Since only or- 
dinary care is required, ‘a railroad 
company is not liable for an injury 
due to a tree being blown upon the 
track by a storm, where it was at 
such a distance from the track that 
it was not reasonable to suppose that 
it would fall across it. Filbin v. Ches- 
apeake, etc.,.R. Co., 91: Ky. 444, 16 
SW 92, 13 KyL 14. J 

60. Louisville, ete., R. Co. v. John- 
son, 100 Ky. 153, 37 SW 844, 18 KyL 
624 (holding that a suit in equity will 
lie at the instance of a railroad com- 
pany for the removal of dead timber 
standing in such proximity to its 
right of way as to endanger the safe- 
ty of passengers). 

61. Felder v. Southern R. Co., 76 S. 
Cr 55450 bi. iS b24: 

62. Stolle Stone Co. v. Missouri 
pies R. Co., 189 Mo. A. 6838, 175 SW 

63. See Manidamus §§ 482—495. 

64. Atty.-Gen. v. Birmingham, etc., 
Junction R. Co., 7 EngLEq 283. 

65. Astor v. New York, etc., R. Co., 
48 Hun 562, 1 NYS 174 [aff 113 N. Y. 
93, 20 NE 594, 2 LRA 789]. 

66. Ross v. Chicago, etc., R. Co., 77 
Ill. 127; “Atlantic; ete. Ri “Co, a. 
Louis, ete., R. Co., 66 Mo. 228 [rev 3 
Mo. A. 315]. 

67. Ross v.. Chicago, etc, R. Co., 
77 WN. 127. 

68. In re Brooklyn, etc., R. Co., 72 
N. Y. 245. 
more Peavey v. Calais R. Co., 30 Me. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 309-311] 

2 
expired.7° So also if a landowner has agreed to 
convey a right of way before the expiration of the 
time limited, an extension of time for the construc- 
tion of the road does not release him from his agree- 
ment.‘+ <A railroad company which has failed to 
complete its road within the time limited by stat- 
ute will not ordinarily be enjoined at the suit of a 
stockholder from completing it.727, Where during the 
process of construction a controversy arises between 
a landowner and the company as to the true loca- 
tion of the road, which is a disputable question. of 
fact depending upon parol testimony, the court will 
not grant a preliminary injunction restraining the 
construction of the road, but will require the com- 
pany to give security for the damages which the 
landowner may sustain in ease the decision upon 
final hearing is adverse to the railroad company.*? 
Where a railroad company has by contract bound it- 
self to construct and maintain a siding for the bene- 
fit of a landowner, a court of equity may compel 
specific performance of the contract;** or if the 
siding is constructed and subsequently removed by 
the company, the court may require it to be re- 
stored.7> The railroad is liable in damages for fail- 
ure to construct according to its agreement.*® 

[§ 310] 6. Interference with Construction. When 
the ownership of certain land over which the rail- 
road seeks to construct a track is in dispute, an or- 
der granting an injunction to the railroad, restrain- 
ing defendant from interfering with the construc- 
tion, will not be reversed when the railroad has con- 
structed its track according to the terms of that or- 
der pending the appeal,*’? but the order granting 
the injunction should not have been made unless 


70. Atlantic R. Co. v. Chicago, ete; 
R. Co., 66 Mo. 228 [rev 3 Mo. A. 315]. 

71. Rosstv. Chicago, ete., RCo. 17 
as 127. 

72. Efookes v. London, etc., R. Co., 
1 Smale & G. 142, 65 Reprint 62. 

73. Rainey v. Baltimore, etc., R. 
Co.;. 15 Ked. -767. 

74, Greene v. West Cheshire R. 


line, 
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cost of hauling the product of plain- 
tiff’s mill after its return to its old 
location to the station on defendant’s 
but defendant was also liable 
for the rental value of the mill during 
the time it was idle pending the re- 
moval to the new location and the 
subsequent return to the original lo- 
‘cation, and the actual expenses and 
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the railroad was likewise enjoined from construct- 
ing.*® 

[§ 311] B. Plan and Mode of Construction—l. 
In General. In the absence of any statutory re- 
striction or agreement, a railroad company is not 
obliged to construct its track in the center of its 
right of way,’® but may construct it upon any part 
of the right of way it may deem proper,®® and after 
construction may subsequently change its location 
to any point within the limits of the right of way.*? 
So also, in the absence of any restriction as to how 
the track shall be constructed with reference to 
the surface of the ground, the company is not 
obliged to construct it upon the surface,*? but may 
elevate its tracks whenever the character of the 
country makes it either convenient or necessary,®? 
or it may construct the same under ground.®+ It 
is also discretionary with the railroad company, 
where it is authorized to construct a road between 
different points, as to where it will begin the work 
of construction;®® and where a railroad company 
is authorized to cross a river by means of a bridge 
or ferry “as may be most convenient,” the decision 
as to which is most convenient rests with the rail- 
road company.®® It is entirely within the discre- 
tion of the company as to where the work of con- 
struction shall begin,** provided it is upon the line 
authorized by the statute or charter.®§ 

Branch roads. <A railroad company authorized to 
construct a branch road may begin at a point re- 
mote from the main line,*® provided it is the bona 
fide intention of the railroad company to continue 
it to a connection with the main line.®°® 


Stations, baggage rooms, and platforms. Where 
SE 407. : 
80. Stark v. Sioux City, ete, R. 


Co., 43 Iowa 501; Munkers v. Kansas 
City, etc., R. Co., 60 Mo. 334; Dough- 
erty v. Wabash, etc., R. Co., 19 Mo. A. 
419; Ohio River, etc., R. Co. v. John- 
son, 50 W. Va. 499, 40 SE 407. 

[a] Relinquishment of right of 
way one hundred feet wide, providing 


Co., L. R. 18 Eq. 944; Lytton yv. Great 
Northern R. Co., 2 Kay & J. 394, 69 
Reprint 836. 

» 75. Todd v. Midland Great West- 
enn LOOne Lia oett. ESD: 

76, St. Louis, etc., R. Co. v. Farm- 
ers’ Union Gin Co., 34 Okl. 270, 125 
P 894, 

[a] Measure of damages.—(1) The 
damages for breach of a contract to 
build a railroad to plaintiff's coal land 
and to purchase the output of coal 
therefrom, the railroad having been 
built, is the difference between the 
value of the land in connection with, 
and accompanied by, the contract and 
the value of the lan’ with the rail- 
road but without the contract. Ches- 
apeake, etc., R. Co. v. McKell, 209 Fed. 
514, 126 CCA 336. (2) Where, how- 
ever, a portion of the land has been 
leased before the breach and the les- 
see is given the right to mine all the 
coal in the tract, the owner’s damag- 
es are measured by the diminution 
of the present value of his expectant 
royalties either through definite or 
indefinite postponement, in so far as 
the postponement might be thought 
the reasonably probable result of the 
railroad’s refusal to carry out its con- 
tract with the owner to take all the 
coal on the leased premises. Chesa- 
peake, etc., R. Co., v. McKell, supra. 
(3) Where plaintiff moved a _ brick 
mill to a new location on the agree- 
ment of defendant to build a spur 
track to such location, and on failure 
of the defendant so to do, plaintiff 
treated the contract as abandoned, 
moved his mill back to the old loca- 
tion, and sued for damages, the meas- 
ure of damages was not simply the 


losses incident thereto, together with 
the cost of transporting the product 
of the mill to the nearest railroad 
station. Martin vy. Seaboard Air Line 
En COM (Ol Sun Cees) Aon sire 6 lOm. nG4) 
In an action by the owners of a 
cotton gin for breach of a contract 
permanently to maintain a spur track 
to the gin, the damages are limited by 
the cost of altering the spur track 
to meet changed conditions of the 
main track. Graham vy. Jonesboro, 
ete., R. Co., 111 Ark. 598, 164 SW 729. 

{[b] Substantial damages, in an 
amount determinable from the evi- 
dence as to the loss sustained, may 
be awarded to purchasers of railway 


bonds, for the breach of an agree- | 


ment by a railway company to build 
a branch line which, if completed, 
would secure their township better 
freight facilities, and on the strength 
of which agreement the bonds were 
purchased. Wood v. Grand Valley R. 
Co., 51 Can. S. C. 283, 22 DomLR 614 
{dism app 30 Ont. L. 44,5 OntWN 
475, 16 DomLR 361]. 

77, Seaboard. Air: line sR.) Co: Vv 
Thompson, 173 N. C. 258, 91 SEH 1013. 

78. Seaboard Air Line R. Co. v. 
Thompson, supra. 

TOW Stank Avo Slous) City ete: IR. 
Co., 43 Iowa 501; Ohio River, ete., R. 
Co. vy. Johnson, 50 W. Va. 499, 40 SE 
407; In re Great Northern’ R. Co. 
Sidings, 23 CanRCas 5. 

[a] Location of right of way can- 
not be shifted so as to make the track 
the center of the right of way by con- 
structing the tracks to one side of 
the center line of the right of way as 
originally laid out. Ohio River, etc., 
R. Co. v. Johnson, 50 W. Va. 499, 40 


that the railroad was to be located 
“on the section line”’- dividing two 
named sections of land, does not re- 
quire that the-track should be located 
precisely upon the section line, but 
if the right of way is located so as 
to embrace this section line, the 
track may be located anywhere within 
the limits of the right of way. Munk- 
et v. Kansas City, etc., R. Co., 60 Mo. 

81. Dougherty v. Wabash, etc., R. 
Co.; 19 Mo. A. 419. 

82. Sparks v. Philadelphia, etc., R. 
Co 212) Pa. 105. 6 Aa s3ae 

83. Fulton v. Short Route R. 
Transfer Co., 85 Ky. 640, 4 SW 332, 
9 KyL 291, 7 AmSR 619. 

[a] In Canada the railway board 
may require elevation of tracks. 
Canadian Pac. R. Co. v. Toronto, 30 
CanLTOccNotes 525. 

84. Sparks v. Philadelphia, etc., R. 
Co., 212 Pa. 105, 61 A 881 (holding fur- 
ther that this rule is not affected by 
the fact that, at the time of the enact- 
ment of the statute under which the 
road was constructed, underground 
construction was unknown and prob- 
ably was not contemplated as a pos- 
sibility). 

85. Cleveland, etc., R. Co. v. Speer, 
56 Pa. 325, 94 AmD 84. 

86. Easton v. New York, etc. R. 
Co., 24° N.,J..Hay 49. 

87. Cleveland, etc., R. Co. v. Speer, 
56 Pa. 325, 94 AmD 84, 


88. Com. v. Franklin Canal Co., 21 
Pama. ; 
89. St. Louis, etc., R. Co. v. Petty, 


63 Ark. 94, 37 SW 300. 
90. St. Louis, etc., R. Co. v. Petty, 
57 Ark. 359, 21 SW 884, 20 LRA 434. 


628 [51 C.J.] 
the regulation and control of railroads is in the pub- 
le service commission,®? the commission may order 
the construction and plan of construction of im- 
provements of approaches to stations whenever nec- 
essary,®? and a plan submitted to the commission 
by the railroad, which is dangerous, may be re- 
jected by the public service commission.°? The ma- 
terial to be used in construction of a station is a 
matter for the discretion of the commission,°* and 
its order, when reasonable, will not be interfered 
with.°> Baggage rooms and platforms ordered con- 
structed by the public service commission adjacent 
to a team track need not be constructed, along and 
adjoining the team track.®® 

Surroundings and approaches to stations must be 
constructed and maintained in a reasonably safe 
manner.®? 

[§ 312] 2. Construction in or along Streets and 
Highways—a. In General. The right to construct a 
railroad on or along a public highway is dependent 
‘upon legislative authority,®® and is subject, where a 
railroad company is authorized to lay its tracks upon 
public streets, within corporate limits, to reasonable 
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regulations imposed by the municipality,®® but such — 
regulations cannot abridge or impair the rights and 
franchises of the railroad company as granted by the 
legislature,? and whenever a statute and an ordinance 
conflict, the former must control.? The right to con- 
struct a railroad on or along a street or highway 
gives the railroad company no right to destroy the. 
same,? unless the legislature has so enacted;* nor 
does municipal consent to the construction of a 
railroad in a street confer any right to obstruct the 
street,> nor impair the value of abutting property,°® 
but it is the duty of the railroad company so to con- 
struct its road as not unnecessarily to injure the 
street or highway or impair the rights of the pub- 
lic in its use,’ and to restore it to its former state, 
or such as not unnecessarily to have impaired its 
usefulness. Where municipal consent for the con- 
struction of the railroad is necessary, the munici- 
pality may, in granting it, do so subject to reason- 
able conditions,® such as pertain to the mode of 
construction,?® or the performance of certain acts 
on the part of the railroad company, such as grad- 
ing, paving, and the like,11 and a railroad company 


12 


91. Regulation by commissioners 
see supra § 74. 

92. Bacon v. Boston, etc., R. Co., 83 
Vt. 528, 77 A 858. 


93. Bacon v. Boston, etc., R. Co., 
supra. 
94. St. Louis, etc., R..Co. v. Sut- 


ton, 29 OKl. 5538, 119 P 423. 

95. St. Louis, ete., R. Co. v. Sut- 
ton, supra. 

96. Bacon vy. Boston, etc., R. Co., 
83 Vt. 528, 77 A 858. 

97. Sabre v. Rutland R. Co., 86 Vt. 
347, 85 A 693, AnnCas1915C 1269. 

Duties to furnish facilities see infra 
§§ 912-938. 

98. Right to construct and power 
of legislature to authorize such con- 
struction see supra §§ 243-271; and 
Eminent Domain § 102. : 

29, Pittsburg, etc., R. Co. v. Chi- 
cago, 159 Ill. 369, 42 NE 781; Allen 
v. Jersey'City, 53 N. J. L. 522, 22 A 
257; State v. Atlantic; etc., R.' Co., 
164 N. C. 422, 79 SE 447. 

[a] If municipality should act.un- 
reasonably and its authorities refuse 
any proper application of the railroad 
company without just and legal ex- 
cuse, the proper remedy on the part 
of the railroad company would be 
mandamus and not a suit in equity 
to enjoin the municipal authorities. 
Pittsburg, etc., R. Co. v. Chicago, 159 
Ill. 369, 42 NE 781. 

[b] Ordinance held reasonable.— 
An ordinance requiring railroads on 
a certain street to fill the ditches be- 
side the tracks and maintain the right 
of way on a reasonable grade with the 
street is valid where, although the 
ditches are necessary for drainage, 
they can be covered or tiled at mod- 
erate expense. State v. Atlantic, etc., 
R. Co., 164 N. C. 422, 79 SE 447. 

[c] Ordinance held tnreasonable. 
—An ordinance requiring railroads 
within a city to fill cuts and to build 
approaches was unreasonable, arbi- 
trary, and oppressive, and hence not 
a valid exercise of the police power. 
Versailles v. Kentucky Highland R. 
Co., 153 Ky. 83, 154 SW 388. 

[d] In Canada (1) where the con- 
trol of railroads is vested in a board, 
the board may require, as a condition 
to the construction of the railroad up- 
on a highway, that compensation be 
made by the company to abutting 
owners of property for damages they 
might suffer. Grand Trunk Pac. R. 
Co. w. Fort) William, -43 Can, Siac. 
412, 30 CanLTOccNotes 741. 11 Can 
RCas 271; Essex Terminal R. Co.. v. 
Sandwich, 19 CanRCas 304, 28 DomLR 


557. (2) In dismissing an applica- 
tion to construct a spur on a highway, 
the board has no jurisdiction to im- 
pose terms on the municipality as to 
the use it should make of the high- 
way in question, Montreal v. Cana- 
dian Pac. R. Ca., 21 CanRCas 224. (3) 
Railway Act (1906) § 235, as amended 
by 1-2 Geo. Vc 22, § 6, does not make 
the payment or tender of the amount 
of damages the land would suffer by 
the building of the railway on the 
highway a condition precedent to the 
building of such railway. The sec- 
tion does not give the court jurisdic- 
tion to award damages due to noise, 
smoke, and vibration caused by opera- 
tion of the railway; any such claim 
should be made by application to the 
board. Hornstein v. Canadian North- 
ern R. Co., 12 Sask. L. 22, 23 CanRCas 
424, 44 DomLR 511 [1919] 1 West 
Wkly 95. (4) Railway Act (1906) § 
235, requiring the consent by by- 
law of the municipal authority of a 
city or incorporated town before any 
company can carry its lines upon the 
highway, only applies to a street rail- 
way or a railway operated as such. 
Re London R. Commn., 32 WestLR 
224, (5) But the board will not or- 
der construction along a street over 
the objection of the municipality to 
any railroad being constructed upon 
the highway. Re Essex Terminal R. 
Co., 31 WestLR 514. (6) The board 
may authorize the municipality at its 
own expense to change the railway 
grade to conform to the altered grade 
of the highway, and, if it desires, to 
surface the railway right of way in 
the same way and with the same 
foundations as the adjacent highway, 
the railway company contributing 
such portion of the cost as repre- 
sents its contract liability to lay 
gravel between the tracks and two 
feet on either side thereof. St. Lam- 
bert v. Montreal, etc., R. Co., 19 CanR 
Cas 283, 28 “DomLlR’ 559. 7)" "Phe 
Railway Act does not empower the 
board to compel the literal enforce- 
ment of the terms of an agreement 
where the result would be the bank- 
ruptcy of the railway company. 
Leamington v. Windsor, ete., R. Co., 
28 CanRCas 346 (paving agreement). 

1. Owensboro v. Owensboro, ete., 
R. Co., 40 SW 916, 19 KyL 449; Al- 
len v. Jersey City, 53 N. J. L.. 522, 22 
A 25%. 

2. Oshkosh First Cong. Church v. 
Milwaukee, etc., R. Co., 77 Wis. 158, 
45 NW 1086. 


S$. Harnish. v. Quarryville’ RR.’ Co: 


246 Pa. 426, 92 A 501; Pepper v. 
Union R. Co., 113 Tenn. 53, 85 SW 864; 


Moundsville v. Ohio River R. Co., 37 


W. Va. 92, 16 SE 514, 20 LRA 161. 

[a] Rule applied.—A railroad 
company, deriving its right to use a 
street from Act April 8, 1873 (P. L. 
p 494), has no authority, without con- 
sent of the city, to construct a siding 
desired by an adjoining owner where 
the street could not be used as a thor- 
oughfare if such siding were con- 
structed. Harnish v. Quarryville R. 
Co., 246 Pa. 426, 92 A 501. 

4 Moundsville v. Ohio River R. 
Cee 37 W. Va. 92, 16 SE 514, 20 LRA 


5. ‘Tate v. Ohio, etc., R. Co., 7 Ind. 
479; Pepper v. Union R. Co., 113 Tenn. 
53, 85 SW 864. 

6. Lewis v. Colorado Southern, 
etc., R..Co., 122: Lia: 572, 47S 906. 

7. Hepting v. New Orleans Pac. R. 
Co., 36 La. Ann. 898; State v. Hanni- 
bal, ete,“R. Co7%86 Mo. 135. Comms vs 
Erie, ete., R. Co., 27 Pa. 339, 67 AmD 


471; Com. v. Allegheny Valley R..Co., — 


14 Pa. Super. 336; Stroudsburg Bor- 
ough v. Wilkesbarre, ete, R. Co., 2 
Pa. Dist. 507, 12.Pa. Co. 395; Pepper 
et R. Co., 113 Tenn. 58, 85 SW 
[a] Charter provisions construed. 
—(1) A charter provision that a rail- 
road must, be so constructed “as not 
to impede or obstruct the free use 
of any public road, street,’ etc., does 
not prohibit the construction of a rail- 
road in a Street, but does prohibit any 
material or unnecessary obstruction 
thereof (Com. v. Erie, ete., R. Co., 27 
Pa. 339, 67 AmD 471); (2) and where 
a railroad company proposes to oc-~ 
cupy a public highway in such man< 
ner as practically to require the pub- 
lic in passing along it to use the 
track of the railroad for a distance 
of two or three hundred feet, it ma- 
terially impairs the passage thereon 
within the application of a statute 
requiring the road to be so construct- 
ed “as not to impede the passage or 
transportation of persons or _ prop- 
erty” along the highway (Stroudsburg 
Borough v. Wilkesbarre, etc., R. Co.. 
2 Pa.. Dist. 507, 12 Pa. Co. 395). 

8. See infra § 347. 

9.. Northern Cent. R. Co. v. Balti- 
more, 21 Md. 93; Moundsville v. Ohio 
River R. Co., 37 W. Va. 92, 16 SE 514, 
20 LRA 161. 

10. Moundsville v. Ohio River R. 
Co., supra. 

11. State v. New Orleans, etc., R. 
Co; 42.) ias=Ann 1 7 Sv84-0 spelae 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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assenting to or constructing its road under an or- 
dinanece prescribing such conditions will be bound 
thereby ;+? but the municipality will also be bound 
by its part of the agreement in regard to the rights 
and privileges conferred if it had authority to make 
such agreement.t® Where a railroad company is 
authorized to construct its road along a street, it 
need not necessarily construct it in the middle of 
the street,1* and a municipality cannot compel a 
railroad to move its tracks from its private right 
of way along the side of a street to the center of 
the street;'® but a provision in a franchise to use 
a public highway, requiring a change of the loca- 
tion of the tracks from the side to the center of 
the highway on permanent improvement thereof by 
paving, must be complied with.1® The grade of a 
street is not altered by authorizing a railroad com- 
pany to lay its tracks in a street on condition that 
it pay all damages occasioned by any change of 
grade.!" 

Lights. A railroad cannot be compelled to light 
streets adjacent to its tracks unless the presence of 
the railroad renders additional street lighting nec- 
essary.+§ 

[§ 313] b. Construction at, above, or below Grade. 
Where a railroad is constructed along a street, it 
should ordinarily conform to the grade of the sur- 
face of the street;+® and an ordinance requiring 
conformity to the street grade must be complied 
with;°° but owing to the variations in the grade of 
many streets and the necessity of maintaining a uni- 
form grade for the railroad, conformity to the street 
grade is often impracticable, and in such ease the 
railroad company may construct cuts and fills pro- 


ware, etc., R. Co. v. Oswego, 92 App. [ fa] 
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Where right is granted by or- 
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vided the use of the street is not unnecessarily in- 
terfered with,24 Such necessary elevations and de- 
pressions of the track may be authorized by a mu- 
nicipality,?2 and, in the exercise of its police pow- 
er, a municipality which has granted a railroad the 
right to lay its tracks in a street may, when. nec- 
essary, by a reasonable ordinance, require the ele- 
vation of the tracks,?® but it cannot impose such 
restrictions as to the grade of the railroad as will 
practically deprive the company of a statutory right 
to construct its road in the street;?* and where a 
railroad is constructed to conform to the existing 
surface of a street which has not been graded to the 
established line, the railroad company should not 
be required to raise or lower its tracks to such line 
until the city has graded the street conformably 
thereto.25 When the charter was accepted under 


laws reserving to the legislature the right to alter, 


modify, or repeal it,?® by a subsequent act the rail- 
road may be required to elevate or depress its tracks 
along its right of way within the limits of a street.?7 
Where municipal consent is essential to the occu- 
pany of-a street by a railroad, such consent is also 
necessary for any subsequent material change in 
the mode of construction, such as a change in the 
grade of its tracks.2® Authority to construct an ele- 
vated railroad along and over streets carries with 
it the right to place temporary posts in the street.?9 

[§ 314] c. Restoring and Maintaining Highway. 
Where a railroad company constructs its road upon 
a street or highway, it 1s the duty of the company 
to restore the same to its former state or such as 
not unnecessarily to have impaired its usefulness.?° - 
This is a common-law duty,®1 but it is frequently 


Pittsburgh, ete. R. Co. v. Chicago 


Div. 551, 86 NYS 1027; Moundsville 
v. Ohio River R. Co., 37 W. Va. 92, 16 
SE 514, 20 LRA 161. 

[a] Particular requirement con- 
strued.—An obligation on the part of 
a railroad company to keep in good 
condition the streets through which 
its tracks pass does not oblige it to 
keep in repair the streets on each side 
of a neutral strip of lan'd not used for 
street purposes on which the track 
is located. State v. New Orleans, etc., 
R. Co., 42 La. Ann. 550, 7 S> 606. 

12. Lamb v. Robinson, 144 Ga. 334, 
87 SE 17; Moundsville v. Ohio River 
Ri, Co., 37 W.. Va. 92, 16 SE 514, 20 
LRA 161. 

Enforcement of obligations see in- 
Tra,.s 3.16, 

. 18. Chicago, etce., R. Co. v. Quincy, 
aoe Ill. 489, 27 NE 232 [rev 32 Ill. A. 
Cee 

14. Oshkosh First Cong. Church, 
etc. v. Milwaukee, etc., R. Co., 77 Wis. 
158, 45 NW 1086. 

15. State v. Milwaukee Light, etce., 
Co., 173 Wis. 225, 180 NW 938. 

16. State v. Columbus, etc., Elec- 
tric Co., 104 Oh. St. 120, 135 NE 297. 

17. Little Miami R. Co. v. Martin, 

os Oh. Dec. (Reprint) 440, 10 WestLJ 


18. Washington Terminal Co. v. 
District of Columbia, 49 App. (D. C.) 


825, 265 Fed. 965. 
‘tag Tate v. Ohio, ete., R. Co., 7 Ind. 


[a] Grade line of railroad is the 
surface of the earth-work upon which 
the ties are Jaid and not the top of 
the rails. Given v. Des Moines, 70 
Iowa 637, 27 NW 803. 

20. Slatten v. Des Moines Valley 
R. Co., 29 Iowa 148, 4 AmR 205; Ches- 
apeake, etc., R. Co. v. Dayton, 177 Ky. 
502, 197 SW 969, 199 SW 25; Omaha, 
ete., R. Co. v. Lincoln, 97 Nebr. 122, 
149 NW 3219. 


dinance to a railroad company to con- 
struct its road over certain streets 
“on the grade of the city or such 
grade aS may be agreed upon,” the 
company is limited to the grade es- 
tablished by the city, in the absence 
of any agreement to the contrary. 
Slatten v. Des Moines Valley R. Co., 
29 Iowa 148, 4 AmR 205. 


ais Owensboro v. Owensboro, etc., 
R. Co., 40 SW 916, 19 Kyl 449; Ar- 
benz v. Wheeling, ete., R. Co., 33 W. 


Va. 1, 10 SE 14, 5 LRA 371. 

[a] Authority to construct rail- 
road “along or upon” a street does 
not limit the right to a construc- 
tion upon the surface at a common 
level with the rest of the street. Ar- 
benz v. Wheeling, etc., R. Co., 33 W. 
Va, 1 10 Ste) 0o RAL 87 1: 

22. Slatten v. Des Moines Valley 
R. Co., 29 Iowa 148, 4 AmR 205; Ar- 


benz v. Wheeling, etc., R. Co., 33 W. 
Va. 1, 10 SE 14, 5 LRA 371. See also 
Hraser, v., Canadian, Pac: R.. Co, 17 


Man. L. 667, 8 CanRCas 205 (agree- 
ment). 

23. Murphy v. Chicago, etec., R. Co., 
247 T11- 614,° 619, 93°NH. 381;. Pitts- 
burgh, ete., R. Co. v. Chicago City R. 
Co.4) 224 Tl A. 380. 

“Tt is not essential to the validity 
of the ordinance that the plan of 
elevating the tracks, making subways 
and securing, protecting and preserv- 
ing the public safety is the best that 
could have been devised. It is suf- 
ficient if it is not unreasonable though 
some other plan might be thought to 
be a better one.” Murphy v. Chicago, 
etc., R. Co., Supra. 

[a] Expense of elevation.—The 
steam railroad cannot have compen- 
sation for removing poles of a street 
railway, and the street car company 
eannot recover for reconstruction of 
its road as it was obligated to make 
the grade of the tracks conform to 
any change in the grade of the street. 


‘Louisville, etc., 


City R. Co., 224 Ill. A. 380. 

[b] In ‘Canada the railway board 
has the power to order railway com- 
panies to construct an elevated via- 
duct in the city of Toronto. Canadian 
ae R. Co. v. Toronto, [1911] A. Cy 

Abolition of grade crossings see in- 
fra § 380. 

24. Owensboro v. Owensboro, etc., 
R. Co., 40 SW 916, 19 KyL 449. 

25. Given v. Des Moines, 70 Iowa 
637, 27 NW 803. 

26. Amendment or revocation of 
charter see supra §§ 45-53. 

27. .Long Island RCo ov. 
York, 199 N. Y. 288, 92 NE 681. 

28. Chester v. Baltimore, ete., R. 
Co., 217 Pa. 402, 66 A 654. 


New ~ 


29. Solomon vy. Philadelphia, ete., 
Ri-Cosy 23 Del21; 7 A970 
30. Indianapolis, ete, R. Co. v. 


State, 37 Ind. 489; State vy. Wabash R. 
Co., 206 Mo. 251, 103 SW 1137; State 
vi Hannibal,, etc!, Rai Coy. 86> Mo.i3s 
Peo. v. Dutchess, ete., R. Co., 58 N. Y. 
152; Moundsville v. Ohio River R. 
eR. 37 W. Va. 92, 16 SE 514, 20 LRA 


[a] Rule applied.—A railroad 
whose tracks are constructed in a 
public street must, independent of 
statute or contract, use reasonable 
eare and diligence to keep the street 
occupied by its tracks, including the 
part related to the support of the 
rails, free from pitfalls and danger to 
the traveling public. St. Louis, etc., 
R. Cop; v. Jamar, 182) Ada. 554, 6259S 
701. 

{b] Maintenance of full width of 
street may be required under a deed 
from the city to defendant railroad. 
R. Co. v. Shelbyville, 
179 Ky. 132, 200 SW 334. 

31. State v. Hannibal, etc., R. Co., 
Mo. 18; Moundsville v. Ohio River 
Ri COs on awe Vae 9257 16M SH pats 20 
LRA 161. 
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imposed by statute*? and is a continuing duty.°* A 
county or municipality in which the highway is sit- 
uated cannot release the company from this duty,** 
or aid it by agreeing to bear part of the expenses 
of restoration.*> This statutory duty is not dis- 
charged by merely using ordinary care to maintain 
the tracks along a street.?® The requirement as to 
restoring streets and highways does not impose 
upon the railroad company the duty of removing all 
danger incident to the use of the railroad lawfully 
constructed parallel with, and in close proximity 
to, a highway,*7 or require the railroad company to 
construct fences or barriers in such cases between 
the highway and the railroad track,?® nor is there 
any common-law duty to do so;*® but a statute pro- 
viding that if the company shall use or interfere 
with any road it shall make good the damage done 
thereto is not limited to cases where the railroad 
is actually constructed upon or across the high- 
way.*? So also the requirement does not contem- 
plate that»the highway shall be restored to its ex- 
act former state or its use in no degree impaired,*? 
but only that there shall be no material and unnece- 
essary impairment of its use;*” but it does require 
that the highway shall be restored in such manner 
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as not unnecessarily to impair its usefulness for 
ordinary travel,*® and if the railroad is constructed 
upon, and so as to destroy the use of, the highway, 
the highway must be reconstructed upon a new lo- 
cation.*+ Where it is necessary to construct a new 
highway, this must be done before the original high- 
way is appropriated,*® although the contrary has 
been held;*® and any work of restoration must be 
done within a reasonable time.** The duty is also 
a continuing one and devolves upon a company sue- 
ceeding to the rights and franchises of the company 
which constructed the road.*® 

[§ 315] 3. Roadbed and Tracks. It is the duty of 
a railroad company to construct its roadbed and 
tracks in a skillful manner and with suitable ma- 
terials so as to make the road safe for travel,*® and 
subsequently to keep the same in proper condition 
and repair;°° but the company is not required, in 
order to make travel upon the road entirely free 
from peril, to incur a degree of expense which would 
render the operation of the road impracticable.>? 
A state or municipality may, in the exercise of its 
police power, compel a change of the roadbed where 
the safety of the public requires it.°? Statutes pro- 
viding for clearances of structures adjacent to the 


32. See statutory provisions; and 
cases intra this note. 

fa] Statutes requiring restoration 
(1) of the street apply to longitudinal 
occupation as well as crossings (In- 
ternational, etc., R. Co. v. Haddox, 36 
Tex. Civ. A. 385, 81 SW 10386), (2) and 
must be complied with even if a rail- 
road takes a part of a highway for its 
right of way by condemnation (Hall 
v. Houston, etc., R. Co., 52 Tex. Civy 
A. 90,114 SW 891). 

33. Shreveport v. Kansas City, 
ete., R. Co., 125 La. 575, 51S 648. 

{a] Thus the city of Shreveport, 
causing a particular street to be 
paved, had the right to require that 
the railroad company whose tracks 
ran through and along the streets 
should relay the tracks so as to con- 
form to the paving of the streets, and, 
on its failure so to do, to have such 
work done and be reimbursed for the 
reasonable cost thereof. Shreveport 
ve mcansas City, ete:, Re rCo., 125 aha. 
575, 51 S 648. 

34 Butin v. New York Cent., etc., 
R. Co., 100 App. Div. 42, 90 NYS 909; 


Snow v. Deerfield, Tp., 78 Pa. 181; 
Hall v. Houston, ete., R. Co., 52 Tex. 
Civ As 90 iit Sis eis 

35. Minneapolis, etc., Hlectric 


Tract. Co. v. Minneapolis, 124 Minn. 
351, 145 NW 609, 50 LRANS 143. 


36. International, etc., R. Co. v. 
Haddox, 36 Tex. Civ. A. 385, 81 SW 
1036. 

37. (Staterv.. New Haven; etcpiCo:, 
45 Conn. 331. 

SS. Cove Witlcaa eucs) Hk COnn ao 


Barb. (N. Y.) 643 [disappr Moshier v. 


Utica, ete., R. Co., 8 Barb. (N. Y.) 
427]. 
we Covewe Utica, «Clic. a ha CO..gea3 


Barb. (N. Y.) 643 [disappr Moshier v. 


Wtica, xete. wo.) 8) Barbs iGNe Ys) 
427]. 
40; ~WestiRiding, ete,” FR. Cos ove 


Wakefield Local Bd. of Health, 5 B. & 
S. 478, 117 ECL 478 (holding that a 
statute providing that if in construct- 
ing a railroad the company “‘shall use 
or interfere with any road” it shall 
from time to time ‘“‘make good all 
damage done” to such road is not lim- 
ited to cases where there is an actual 
occupation of the road by the rail- 
road, but that it .requires the com- 
pany to repair any injury done to the 
highway by the extra traffic upon it 
eaused by hauling materials over it 
for the construction of the railroad, 
and that such traffic need not be car- 


ried on by the servants of the com- 
pany if it is for the purposes of the 
company). 

41. Ettenson v. Wabash R. Co., 248 
Mo. 395, 419, 154 SW 785; Mounds- 
ville v. Ohio River R. Co., 37 W. Va. 
92,16 SE 514, 20 LRA 161; Arbenz v. 
Wheeling, ete:, ReiGo., 33 W.oWva.) J, 
10 SE 14, 5 LRA 371. 

“Tt is not literally possible with a 
railroad track laid in a public street 
to restore such street to precisely the 
same state in which it was before the 
railroad was built; but the ‘rule of 
reason’ and enlightened common 
sense should be applied in placing a 
practical construction on section 3049, 
Revised Statutes 1909.” Ettenson v. 
Wabash R. Co., supra. 


42. Arbenz v. Wheeling, etc, R. 
we 330Wi. Va. 4, 20 SHat4) 5 RA 
yf bs 
43. Moundsville v. Ohio River R. 


vee 37 W. Va. 92, 16 SE 514, 20 LRA 
16 


44. Peo. v. Dutchess, etc., R. Co., 
58 N. Y. 152; Com. v. Allegheny Val- 
ley R.'Co., 14 Pa. Super. 336. 

{a] Location of new highway.— 
Where a railroad company pursuant 
to legislative authority has located 
its road upon a portion of a public 
highway, so as to destroy the same, 
and the commissioners having juris- 
diction of the matter and acting with- 
out fraud have designated the loca- 
tion for the new way, and the rail- 
road company has constructed the 
same, the court cannot, on an appli- 
cation for mandamus to compel the 
railroad company to restore the high- 
way to its former usefulness, review 
the determination of the commission- 
ers, and prescribe a different route. 
Waterbury v. Hartford, etc., R. Co., 
27 Conn. 146. 

45. Barboglio v. Gibson, 61 Utah 
314, 213 P 385; Atty.-Gen. v. Widnes 
Re Cosy Owl Rep se iNe_ Ss 4 A49F 

{a] Compliance with statute.—Un- 
der a statute providing that a rail- 
road company entering on a public 
road in a cafion shall cause the road 
to be reconstructed in the most favor- 
able location, the company cannot be 
the judge of when it ‘has complied 
with the statute. Barboglio v. Gib- 
son, 61 Utah 314, 213 P 385. 


46. Danville, ete, R. Co. v. Com., 
138, at2ol ae 

47. Jamestown y. Chicago, ete., R. 
Co., 69 Wis. 648, 34 NW 728. 


48. Com. v. Allegheny Valley R. 


Co., 14 Pa. Super. 336. 

49. Florida R., etc., Co. v. Webster, 

25 Fla. 394, 5 S 714; Pittsburg, etc., 
R. Co. v. Thompson, 56 Ill. 138; Fish-\ 
er v. Chesapeake, ete., R. Co., 104 Va. 
635, 52 SE 373, 2 LRANS 954. 
_ [a] Bule applied.—A railroad cut 
is aS much a part of the railroad 
structure as is the fill, and both being 
necessary to produce a level track, 
it is the duty of the railroad company 
to see that the cut is in safe condition 
as well as the fill. Fisher v. Chesa- 
peake, etc., R. Co., 104 Va. 635, 52 SE 
373, 2 LRANS 954. 

50. Florida R., etc., Co. v. Webster, 
25 Fla. 394, 5 S 714; Toledo, etc., R. 
Co. v. Conroy, 68 Ill. 560; Pittsburgh, 
etc., R. Co. v. Thompson, 56 Ill. 138; 
Rutherford v. Shreveport, ete. URS 
Co., 41 La. Ann. 798, 6 S 644; Libby v. 
Maine (Cent. R..Co:; (8b Mies 345) 26 aA 
943, 20 LRA 812. 

Maintenance and repair generally 
see supra § 308. 


OL. ;, PittsbMish we etce mrt mE ONmECUE 
Thompson, 56 Ill. 138. 
52. Hines  v. Clarendon Levee 


Dist., 264 Fed. 127; Twin City Sepa- 
rator Co. y. Chicago, ete., R. Co.) 118 
Minn. 491, 137 NW 193. 

[a] There must be fair and rea- 
sonable ground for the change, and 
the acts required to be done must 
have some effective relation to the end. 
sought to be accomplished. Hines v. 
Clarendon Levee Dist., 264 Fed. 127. 

-[b] Depression of tracks may be 
required under the police power of 
populous municipalities when neces- 
sary for the convenience as well as 
the safety of the public. Twin City 
Separator Co. v. Chicago, ete., R. Co., 
118 Minn. 491, 137 NW 193. 

{c] Separation of tracks.—A rail- 
road company may neglect its duty in 
maintaining its tracks too close to- 
gether, and may be required to re- 
move its tracks further apart to fa- 
cilitate the public safety convenience, 
in the same manner it may be re- 
quired to raise or lower them. Bacon 
v. Boston, ete, R. Co., 83 Vt. 421, 76 
A 128. 

[ad] In Canada.—(1) The board 
has prescribed certain minimum dis- 
tances between centres as the lawful 
clearances for the various classes of 
tracks respectively. In re Track Al- 
lowances, 27 CanRCas 427. (2) The 
board has jurisdiction over all clear- 
ances on Dominion railways, whether 
operated .by steam or electricity. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tracks must be complied with;>* and one seeking 
to construct a track with less than the required 
clearances must show that compliance with the re- 
quirement is impracticable.°4 The railroad com- 
pany may also change the kind of rails upon its 
road.®> <A statutory or charter authority to use 
steam as a motive power and to carry freight and 
passengers authorizes the company to construct its 
track, and roadbed in a manner suitable for the 
use of heavy cars and locomotive engines,*®* and to 
use the heavy “T” rails commonly used on steam 
railroads.** .Where a statute prescribes a certain 
regulation as to the condition of railroad tracks 
which must be complied with by a certain date, a 
company whose road is not completed at the time 
specified is entitled to a reasonable time thereafter 
‘to comply with the statute.®§ 

Gauge. Where a railroad is constructed under a 
statute expressly regulating the gauge, the company 
must conform thereto and cannot subsequently alter 
the gauge of the road;°® but if there is no statu- 
tory or charter provision or restriction as to the 
gauge, the company may adopt such gauge as it 
may deem proper,®°® and may, after the construction 
of the road, change from the gauge originally adopt- 
ed,°? which change may be made without the con- 
sent of the municipality through the streets of which 
-the road is constructed.*2 If authorized to con- 
struct a mixed gauge road consisting of a broad 
gauge throughout and also a narrow gauge for a 
part of the distance, the company may continue the 
narrow gauge throughout.°* Where one of sey- 
eral connecting roads is required by statute to 
change its gauge’to conform to that of the others, 
Hydro Electric Power Commun. 
London, etc., R. Co., 17 CanRCas 326. 

53. State v. Brown, (Mo.) 19 SW]|A 242. 
(2d) 484. [ce] 

[a] Where compliance is impossi- 
ble, and applicants for permission to 
eonstruct a railroad service srack 
with less than standard clearances 
have made diligent efforts to comply 
with the requirements, they are en- 


titled to an order of the public serv- 
ice commission granting the appli- 


‘boundary of 
gauge of 
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v.{ Western New York, 
Buffalo, ete. ak. Co, 193 "Pa. 127, 44 65. 


Connecting roads.—Where a 66. 
statute authorizes a company to con- 67. 
struct a railroad to connect with any | Co., 
railroad constructed or to be con- 
structed at any point on the northern 
certain 
“said road’ not to exceed] Co., 
a certain width, the reference is to 
the company incorporated and not to 
the road with which it may connect. 
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the latter may be required to contribute to the ex- 
pense of the alteration.°* What is a reasonable time 
for effecting and completing an authorized change 
of gauge depends upon the circumstances of the par- 
ticular case.*® 

[§ 316] 4. Remedies. Where a railroad company 
fails to restore a street or highway to its former con- 
dition as required by statute, it may be compelled to 
do so by mandamus,°® or by a suit in equity for a 
mandatory injunction,®? and a town or municipality 
which is responsible for the condition of its streets 
and highways may maintain such suit.°* So also a’ 
municipality may sue to enjoin a railroad company 
from obstructing a highway by making fences across 
it and to compel the removal of fences already con- 
structed.°® Where, in consideration of a grant by 
a municipality of the right to construct a railroad 
on a street, the railroad company assumes obligations 
in regard to the mode of construction or work to be 
done by it upon the streets so used, the performance 
of such duties may be enforced by a suit in equity,’° 
or, pursuant to a statute so providing, by manda- 
mus,’? or the municipality may sue for damages for 
breach of the agreement.’ A court of equity has no 
power at the instance of highway commissioners to 
enjoin the construction of a railroad on or along 
highways where such construction is authorized by 
statute.7 With regard to the rights and remedies 
of abutting property owners, the general rule applies 
that equitable relief will not be granted where there 
is an adequate remedy at law.7# An abutting lot 
owner cannot enjoin the mere construction of a rail- 
road in a street on account of the incidental injury 
to his property where the company is proceeding un- 
aside their award). 
State v. Missouri Pac. R. Co., 
80 Mo. 117. 
See Mandamus § 486. 
Moundsville v. Ohio River R. 
37 W. Va. 92, 16 SE 514, 20 LRA 
161; Jamestown v. Chicago, ete., R. 
Co., 69 Wis. 648, 34 NW 728. 
Moundsville v. Ohio River R. 
37 W. Va. 92, 16 SE 514, 20 LRA 
161; Jamestown v. Chicago, etc., R. 


Co., 69 Wis. 648, 34 NW 728; Fenelon 
Falls v. Victoria R- Co., 29 Grant Ch. 


6tc.,. RB. Conv. 


counties, the 68. 


cation. State v. Brown, (Mo.) 19 SW 
(2d) 484. 

54. State v. Brown, (Mo.) 19 SW 
(2d) 483. 


55. Millvale v. Evergreen R. Co., 
134) Pa. 1, 18) A 993;;7 LRA 369. 
56. Millvale v. Evergreen R. Co., 


supra. 

57. Millvale v. Evergreen R. Co., 
supra. 

58. Gillin v. Patten, etc., R. Co., 93 
Me. 80, 44 A 361 (construing the stat- 
ute of 1889, requiring each railroad 
company to adjust, fill, or block the 
frogs and guard rails on its track be- 
fore Jan. 1, 1890). 

D9: Walker v. Denver, 76 Fed. 670, 
22 CCA 470; Western New York, etc., 
Pa Con ve buffalo,rete: RACo., 193 Pa. 
127, 44 A 242. 

[a] If gauge is limited by charter 
of the railroad company, the munici- 
pality may object to any change from 
that so prescribed, although the city 
ordinance granting the use of the 
street did not specify any gauge, since 
the charter and ordinance must be 
construed together. Walker v. Den- 
ver, 76 Fed. 670, 22 CCA 470. 

[b] Pennsylvania statute of 1875 
divides railroads into two _ classes, 


subject to different conditions and| 


with different powers, according to 
whether the gauge exceeds three feet 
in width, and a company. constructing 
its road under this statute as a nar- 
row gauge road cannot subsequently 
widen the gauge, notwithstanding no 
injury to the public will result. 


Com v2 .Cross, Cut IR. Co753 (Pan62: 

60. State v. Richmond. ete., R. Co., 
72 N. C. 634; Millvale v. Evergreen R. 
(Sfornul Shih see e le MEIN OC seal D I RWAS SiGGIs 

61. Denver, etc., R. Co. v. Domke, 
11 Colo. 247, 1% P 777; State v. Rich- 
mond, etc R. Co., 72 N. C. 624; Mill- 
vale v. Evergreen R. Co., 131 Pa. 1, 
18 A 993, 7 LRA 369. 

fa] Abutting lot owner in city 
cannot enjoin a railroad company 
from changing the gauge of its road 
from a narrow to a standard gauge 


where there is nething in the ordi-: 


nance authorizing the construction of 
the road as to the width of the gauge 


‘and no imputation of any fraud in re- 


gard to the procuring or enactment of 
the ordinance. Denver, etc.. R. Co. v. 
Domke, 11 Colo. 247, 17 P 777. 

62. Millvale v. Evergreen R. Co., 
TOMA yl oe Aun Von wie Wet ALhS.6 9. 

63. Great Western R. Co. v. Ox- 
ford, etc., R. Co., 3 De G. M. & G. 341, 
52 EngCh 341, 43 Reprint 133 [aff 5 
De G. & Sm. 437, 64 Renrint 1188]; 
Beman v. Rufford, 1 Sim. N. S. 550, 40 
EngCh 550, 61 Reprint 212. 

64. Newry, etc., R. Co. v. Ulster R. 
Co., 8 De G. M. & G. 487, 57 EngCh 
487, 44 Reprint 478 (holding that, 
where the statute provides for an ap- 
portionment of such expense by the 
railroad commissioners, if the com- 
missioners in making their award 
have not exceeded their jurisdiction 
and no fraud or mistake is shown, a 
court of equity cannnot review or set 


(Ont.) 4. 

69. Gloucester Tp. v. Canada At- 
lantic-R. Co.,.3 Ont... 1a.) 35,71 Ont wk 
18 [aff 1 OntWR 485]. 

70. Moundsville, ete. R. Co. v. 
Ohio River Ri2Cohae T Wee Maa eo 
SE 514, 20 LRA 161. 

71. See Mandamus § 486. 

72.,, Cincinnati,» 6lc0s Res Cosmas 
Carthage, 36 Oh. St. 631. 

[a] Special notice or demand on 
the company to perform its agree- 
ment _ is not necessary. Cincinnati, 
rie R. Co. v. Carthage, 36 Oh. St. 

73. Baxter v. Spuyten Duyvil, etc. 
Re CO,, ol, Barby (No. cece 11 Abb 
PrNS 178. 

74. Stetson v. Chicago, ete., R. Co., 
75 Ill. 74;. Pulton v. Short Route, ete., 
me. (Co; 85 Ky. 640, 4 SW 332, 9 KyL 
291, 7 AmSR 619; Arbenz v. Wheel- 
ing, CtCy ee RiAUuCO. mooie. Wits deel OL NSIEy 
145 5 DRA. 3a. 

[a] Enjoining contract.—An _  in- 
junction will not be granted at the 
suit of abutting owners to prevent a 
railroad company from entering into 
a contract with the county commis- 
sioners whereby it is permitted to 
maintain its tracks in a street at a 
grade alleged to be illegal, the rem- 
edy, if the contract be illegal, being 
by mandamus to require the county 
commissioners to perform their duty 
as required by law. Dyer v. Cincin- 
NA Weten wi COu, (Ob Cirle b ones 
Oh. Cir. Dec. 584, 
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der lawful authority,*® nor can he enjoin the author- 
ized construction of a building which will interfere 
with his ancient lights;7° nor ean he enjoin the rail- 
road company from constructing its road in a partic- 
ular manner if the mode of construction is author- 
ized by competent authority,’* or the character and 
extent of the injury which may result is merely 
speculative,*® but he may compel the restoration of 
the street where the railroad has failed to perform 
this duty.7® One who suffers no injury different 
from that suffered by the publie generally cannot 
‘enjoin the construction of the road.8° So also if a 
railroad company has by lawful authority construct- 
ed its road in a street and is not restricted as to the 
gauge, an abutting lot owner cannot enjoin the com- 
pany from subsequently widening the gauge.*? ibe 
however, the railroad company is proceeding in an 
unauthorized manner which will oceasion a special 
injury for which there is no adequate remedy at law, 
the abutting landowner is entitled to an injunction, *? 
unless he has lost his right to such relief by his 
laches or acquiescence,®* or if the road has already 
been located upon the street so as.to occasion an in- 
jury of this character, he may by a suit in equity 
compel the company to relocate its tracks.** To 
recover damages for injuries resulting from nonper- 
formance of duties incidental to the construction of 


80 P 205. 


75. See supra § 269. 
ville, etc., 


Right to enjoin where compensation 
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See also Paschal v. Louis- 


R. Co., (Ga.) 149 SE 912 


the railroad it must be shown that such nonperform- 
ance was the cause of the injury.8° Where a rail- 
road has occupied a street for a long period of time, 
it will be presumed, in an action to restrain con- 
tinued use of the street, that the railroad has ae- 


quired the right to use the street.*°® 


Interference with waters and watercourses. A 
suit in equity may also be maintained to restrain a 
railroad company from wrongfully diverting the wa- 
ters of a stream,®” or to compel it to restore a stream 
wrongfully diverted to its former channel,** or to 
remedy an improper mode of construction which will 
occasion constantly recurring injuries by overflow- 
ing plaintiff’s land.8® Several landowners may unite 
in a suit for injunctive relief from obstruction of a 
stream by construction of the road.?° 

Measure of damages for destruction of a road is: 
only the cost of restoring it to as good a condition 
as it was before the railroad was built,®1 and incon- 
venience or injury to the traveling public cannot be 
considered.°” 

[§ 317] C. Crossing Other Railroads—l. Right 
To Cross®*—a. In General. Railroad companies ac- 
cept their charters and use their tracks subject to the 
power of the state to authorize the construction of 
other railroads across their tracks whenever the pub- 
lic welfare so requires,°®* and this right of crossing’ is 


Dodge, etc., R. Co., 146 Iowa 666, 125 
NW 672. 


[$8 816817 


not paid in advance see Eminent Do- 
main § 532. 

76. Emsley v. North Eastern R. 
Co., [1896] 1 Ch. 418. 

77. Twin City Separator Co. v. 
Chicago, etce., R. Co., 118 Minn. 491, 
137 NW 193: Arbenz v. Wheeling, etc., 
FCO. 33 W. Va. 1, 10 SE 14, 5 LRA 
y(ale 

[a] Depression of tracks will not 
be enjoined on the ground that such 
depression will necessitate abandon- 
ment of certain sidetracks, when such 
depression has been ordered under a 
reasonable exercise of police power. 
Twin City Separator Co. v. Chicago, 
ete., R. Co., 118 Minn. 491, 137 NW 
193 (where it does not appear that an 
ordinance reguiring the depression of 
railroad tracks was unreasonable, it 
was not open to attack on the ground 
of collusion between the railroad and 
the city). 


78. Fulton v. Short Route, etc., R. 
Co., 85 Ky. 640, 4 SW 332, 9 KyL 291, 
7 AmSR 619. 

79. Ettenson v. Wabash R. Co., 
248 Mo. 395, 154 SW 785. 

80. Weihle v. Pennsylvania R. Co., 
8 Pa. Dist. 309; Dilley v. Wilkes- 


Barre, etc., Pass. R. Co., 2 Pa. Dist. 
CBA iy eiler es (Coy 7A 
81. Denver, etc., R. Co. v. Toohey, 
15 Colo. 297, 25 P~ 166; . Denver, etc., 
R. Co. vj Barsaloux,15 Colo. 290,25 
P65 0) LrReAY 892" “Denver: “eter: 
Co. v. Domke,, 11 Colo..247, 17 P 777: 
[a] If change imposes additional 
servitude for which the abutting own- 
er is entitled to compensation, his 
remedy is by an action for damages. 
Denver, etce., R. Co. v. Barsaloux, 15 
Colo. 290, 25 P 165, 10 LRA 89. 
s2. Ala.—Birmingham R., etc., Co. 
v. Moran, 151 Ala. 187, 44 S 152. 
Ind.—Chicago, etc., R. Co. v. Hisert, 
127 Ind. 156, 26 NE 759. 
Md.—Baltimore, - eté., R: “Co. ‘Vv. 
Strauss, 37 Md. 237. 
Mich.—Riedinger v. Marquette, etc., 
R. Co., 62. Mich. 29, 28 NW 775. 
Tenn.—Pepper v. Union R. Co., 113 
Tenn. 53, 85 SW 864. 
Utah.—Stockdale v. Rio Grande 
Western R. Co., 28 Utah 201, 77 P 849. 


83. Baltimore, _ ete., R. Gosia 
Strauss, 37 Md. 237; Kakeldy v. Co- 
lumbia,, etc., R. Co., 37 Wash. 675, 


(where property owner did not insti- 
tute proceedings to enjoin construc- 
tion of railroad or spur track near 
dwelling obstructing street, ‘and 
trains were operated before property 
owner or predecessor in title bought 
or moved on property, owner was not 
entitled to injunction against opera- 
tion of trains). 

[a] aches of property owner in 
waiting four years after a switch 
track was built on the street in front 
of his property will not deprive him 
of the right to have the track re- 
moved, where it is so built as to great- 
ly impair the usefulness and value of 
the lots. Ettenson v. Wabash R. Co., 
248 Mo. 395, 154 SW 785. 

84. Hepting v. New Orleans Pac. 
R. Co., 36 La. Ann. 898. 

85. Chesapeake, etc., R. Co. v. Cat- 
lett, 122 Va. 232, 94 SE 934 (action 
for damages for malaria alleged to 
have been occasioned by failure of 
railroad to drain canal). 

86. Mosner v. Rome, ete., R. Co., 
5 NYS 807. 

87. Atchison, etc., R. Co. v. Long, 
46 Kan. 701,':27 P 182, 26 AmSR 165; 
Garwood v. New York Cent., etc., R. 
Co., 83 N. Y. 400, 38 AmR 452 [aff 17 


Fun soos Pugh v. Golden Vailey R. 
Cos LotChw43 30; 
88. Wright v. Syracuse, ete., R. 


Co., 49 Hun 445, 3 NYS 480 [aff 124 
N. Y. 668, 27 NE 854]. 

89. Keates v. Holywell R. Co., 28 
L. T. Rep. N. S. 183. 

90. 
Co., 104 Fed. 391. 

91. Big Sandy R. Co. v. Boyd Coun- 
ty, 125 Ky. 345, 101. SW 354, 31 Kyl 

We 

92. Big Sandy R. Co. v. Boyd Coun- 
ty, supra. 

93. Authority to take property of 
antes railroad see Eminent Domain 
§§ 92-9 

Liability for cost of construction of 
connection between railroads’ see 
supra § 136 note 94 [d]. 

94. U. S.—Chicago, ete., R. Co. v. 
Chicago. ete.) R.  Coymb ir. Cas: Noy 
2,665, 6 Biss. 219. 

Ill.—Hast St. Louis Connecting R. 
Co. v. East St. Louis Union R. Co., 


108 Ill. 265. 
Iowa.—Dubuque, ete., R. Co. v. Ft. 


Hagge v. Kansas City, etc., R. 


Mo.—State v. Dreyer, 229 Mo. 201, 
129 SW 904 (dictum); Kansas City, 
etc., R. Co. v. Kansas City, ete. R- 
Co., 118 Mo. 599, 24 SW 478; St. Louis 
Transfer R. Co. v. St. Louis Mer- 


chants’ Bridge Terminal R. Co., 111 
Mo. 666, 20 SW 319. 

Mont.—Butte, etce., R. Co. v. Mon- 
tana Union R. Co., 16 Mont. 550, 41 
P 248: 

N. J.—National Docks, etc., R. Co. 


Vi State) 53° 5Ns JO. 21%, 21 A 570, 
26 AmSR 421. 

N. Y.—Buffalo, ete.. R. Co. v. New 
ee etc, RaCoueG2 Hun 587, 25 NYS 


Oh.—Lake Shore, etc., R. Co. Cin- 
cinnati, ete., R. Co., 30 Oh. St. 604, 

Pa: — Pennsylvania, ete. Rif Co.atve 
Philadelphia, ete., R. Co., 160 Pa. 277, 
28 A 784; Western Pennsylvania R. 
Co.’s App. 99 FP al LS 5s 

Ss. C.—South Carolina R. Co. 
Columbia, etc., R. Co., 34 S. C. Eq. 339, 

Wash.—State v. Northern Pa cuanis 
a 104 Wash. 405, 176 P 539; State 

Northern Pac. R. Co., 94 Wash. 10, 
161 P 850: 

“The right of the one to cross the 
track of the other is as clear and un- 
doubted as was the right of the other, 
in the first instance, to cross the land 
of the original owner. They each 
derive this right by grant from the 
state and not by purchase-of the oth- 
er.”’ Lake Shore, ete., R. Co. v. Cin- 
einna ths etc., KR. Cos 30NOhISt. 604; 


[a] .Lateral railway miay be con- 
structed over an intervening railroad 
to reach a canal or river landing. 
Hays v. Briggs, 74 Pa. 873 [rev 3 
Pittsb. 504]. 

[b] 0 
up alleged rights of state to defeat 
the prima facie right of another com- 
pany to occupy a portion of a river 
shore for its road and thereby cross 
under the roadway of the first com- 
pany. -Pittsbureh), ete: UR Co, evs 
Pennsylvania R. Co., 39 PittsbLegJ 
NS (Pa.) 314. 

[ec] 
the legislature of a province to pass 
an act authorizing a provincial rail- 
way to be carried across a dominion 
pelle ee ae ey ee v. Atty.-Gen., 31 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Railroad company cannot set. 


In Canada it is ultra vires for 


not affected by the priority of charters®® or the loca- 
tion or construction of the roads thereunder,®* by 
the comparative length or amount of traffic upon the 
respective roads,°* or by the fact that the road 
-erossed is in the hands of a receiver,®® or that such 
company owns the title in fee to the property 
crossed;°® nor is the right confined to the main 
tracks, but applies to the lateral and spur tracks 
and switches constituting a part of the system and 
necessary to enable the company properly to carry 
on its business. The railroad seeking to cross must 
‘secure a right of way either by purchase or condem- 
nation.” The right is generally provided for by 
statutory*® or constitutional provisions,*+ which must 
be followed,® and where so conferred by statute it is 
paramount to a mortgage or lien on the property of 
one of the companies,® and the physical character 
of the railroad does not affect the applicability of 
such a statute,’ but the right to eross need not be 
conferred in express terms, as it will be implied from 
the right to construct a road between certain termi- 
ni, where such crossing is necessary.* Statutory 
provisions applicable to the crossing of one railroad 
* by any new railroad do not apply to a new and ad- 
ditional track of a railroad already crossing anoth- 


95. Kansas City, etc., R. Co. v. Kan- 
sas City, etc.,.R. Go., 118 Mo. 599, 24 


SW 478; Lake Shore, etc., R. Co. v.| N. Y. 1389, 84 NE 96 
Cincinnati, ete., R. Co., 30 Oh. St. 604. 4. 

96. Kansas City, etc., R. Co. v.'| ous states; 
Kansas City, ete., R. Co., 118 Mo. 599, [a] 
24 SW 478; Lake Shore, etc., R. Co. 


Weucincinnati, ete. R. Cosy 30. ‘Oh. J St. 


fa] Right of way of one company | with 
prior to construction of road thereon 
may be crossed by’ another railroad 
upon making or securing proper com- 


q RAILROADS 


not by individual shippers. 
ward v. Hudson vevey HarCo;, 


and case infra this note. 8. 
Mere constitutional provision, 
such as that of the Texas constitu- 
tion, which provides that ‘‘every rail- 
604. road company shall have the right 
its road to 
with, or cross any other railroad,” is 
not self-acting but requires appro- 
priate supplementing legislation pre- 9. 


intersect, 


" 
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er.° Where it is practicable to locate the second 
road without crossing the first, it should not be per- 
mitted to cross and recross the first merely as a mat- 
ter of convenience or economy in construction;1° 
and even where the right to cross is conferred by 
statute, it should not, in the absence of unequivocal 
language, be construed as conferring an absolute 
right to a crossing at the option of the company de- 
siring to make it without regard to its necessity and 
the interests of the publie.t+ One railroad company 
has no right so to cross the track of another as to 
deprive the latter of the use of the track or material- 
ly impair the exercise of its franchises;1? but a 
crossing which is not of such a character may be 
made,?* 5 and even a temporary deprivation may, when 
necessary to effect the crossing, be permitted.14 The 
inconvenience in operation and the increased danger 
necessarily incident to the existence of the crossing 
is not such an impairment of the franchise,+®> and 
the crossing may be made although it shortens the 
storage tracks of the railroad crossed,'® or necessi- 
tates a slight change of their grade,+” or even an 
expensive alteration of the car yard when no other 
practical place for crossing can be found.t® The 
right to cross the tracks of another railroad is sub- 


Ft. Ed- 
192 


creed the right to cross a steam rail- 
road. Tri-State Tract. Co. v. Pitts- 
burg,..ete.5 RB.) Co., 67 Wi Vax esonos 


See haere at ape of the vari-|SE 25. 


Shreveport Tract. Co. v. Kansas 
City, jetes. Re Cou M19 ea o gees 
457; National Docks, etc., R. Co. v. 
State, 53 N. J. L. 217, 21.A4.570, 26 Am 
SR 421; Perry County R. Extension 
Co. v. Newport, etc., R. Co., 150 Pa. 
193, 24 A 709; In re Buffalo, ‘ete., R. 
Co.; 14.0. OF Br Ont ve sous 

Buffalo Creek R. Co. v. New 


connect 


pensation. Western Pennsylvania R. | scribing the regulation of its exercise. | York Cent. R. Co., 96 Misc. 462, 160 
Co. Ss) App... 99 “Pa. 7 Missouri, etc., ECON Texas, etc.,| NYS 546. 
97. Seattle, etc., R. Co. v. State, |R. Co., 10 Fed. 497, 4 Woods 360. 10. Perry County R. Extension Co. 
7 Wash. 150, 34 P 551, 38 AmSR 866, 5. Lake Shore, etc., RR. Cos N. -Cin= |W) Newport, eter RCo. Loo mae toes 
ops AY 217; cinnati, etc., R. Co., 116 Ind. 578, 19 | 24 A 709; Seattle, etc., R. Co. v. State, 
98. New Jersey Cént. R. Co. v.|NE 440. 7 Wash. 150, 34 P 551, 38 AmSR 866, 
Pennsylvania R. Co., 31 N. J. Eq. 475 [a] Compliance with statute is a|22 LRA 217. 
{rev on other grounds 32 N. J. Eq.|condition precedent to ee right 2 Lit Ine re: Stu Pal Seer eitioo..mod 


Minn. 164, 33 NW 701; Seattle, etc., R. 
Conwy State, 7 Wash. 150, 34 P 551, 38 
AmSR 866, 22 LRA 21 


755d ). cross. Lake Shore, etc., ‘Co 

99. Hornellsville El. R. Co. v. New | Cincinnati, etc., R. Co.,’ tie Ind. 573, 
York, etce., R. Co., 83 Hun 407, 31 NYS /19 NE 440. 
tan NVA lliams. Malley.- Fi. JCo.u-v. [b] Consent of company whose 


Iuykens, ete., R. Co., 192 Pa. 552, 44 
A 46; Western Pennsylvania R. Co.’s 
App., 99 Pa. 155. 

1. - Mobile, etc., R. Co. v. Louisville, 
ete., Ri Co., 192 Ala. 136) (68'S .905; 
East St. Louis Connecting RVC ve 
East St. Louis Union R. Co, 108 Mil. 
265s Kansas: City, “ete... RR.) Cos v. 
Louisiana, etc., R. Co., 116 La. 178, 40 
S' 627, 5, LRANS 512. 

2. ‘State v. State Public Works 
Dept., (Wash.) 286 P 39. 

3. See statutory provisions; 
cases infra this note. 

[a] In New York (1) under Rail- 
road L. (L. [1890] p 1084 c 565) § 4 
subd 5, giving any railroad company 
the right to cross, intersect, join, or 
unite its road with any other railroad 
at any point on its route, and on the 

' ground of such other company, with 
the necessary turnouts, sidings, 
Switches, and other conveniences, in 
furtherance of the objects of its con- 
nections, the intersection need not 
amount to a crossing by the new road, 
but the old road would be intersected 
whenever a turnout or a switch was 
built to connect the two roads to- 
Se Jennings v. Delaware, etc., 

Co., 190 N. Y. 544, 83 NE 1126. (2) 
idee Railroad L. KG 12 (L. [1890] p 
1087 ¢ 565), requiring a corporation 
whose railroad is intersected by a 
new road to unite with the corporation, 
Owning the new road in forming 
necessary intersections and connec- 
tions, the forming of such intersec- 
tions and connections of tracks of 
crossing roads is' a public duty, en- 
forceable by the attorney-general, if 


and 


line is crossed.—Under a statute pro- 
viding that a railroad company should 
not enter the lands of any person 
without the previous consent of the 
owner, and that in every case where 
the railroad should cross any other 
railroad the communication between 
the two roads in case of disagreement 
should be made in the manner, direct- 
ed by two engineers, one to be chosen 
by each party, and an umpire, the 
consent in writing of the owner of a 
railroad intended to be crossed by an- 
other railroad is necessary. Clarence 
R. Co. v. Great North of England R. 
Co.,, 4 QY Bs 46,0 13. M&W. 8706; (L538 
Reprint 295, 3 R. & Can. Cas. 426, 45 


ECL 46. 

6. Alabama, etc., R. Co. v. South 

Alabama, ete., R. Co., 84 Ala. 570, 3 
S 286, 5 AmSR 401. 
_ [a] Effect on mortgage 
Under the Alabama statute which pro- 
vides that railroad companies may 
construct their roads so as to cross 
each other, the right of two railroad 
companies to make a crossing and to 
appropriate therefor a reasonably con- 
venient portion of each other’s right 
of way is paramount to a mortgage 
executed by one of the companies to 
secure its bonds, and the portion of 
right of way necessary for such cross- 
ing is excepted from the lien of the 
mortgage. Alabama, etc., R. Co. v. 
South Alabama, etce., R. Co:, 84 Ala. 
570, 3 S 286, 5 AmSR 401. 

7, Tri-State. Tract: ‘Cov. Pitts- 
burg, ete., R. Co., 67 W. Va. 389, 68 
SE 25. 

[a] 


Electric railroad may be de- 


lien.— 


12. Kansas Citys ares Re Conane 
Kansas City, etc., R. Co., 118 Mo. 599, 
24 SW 478; Seattle, etc., RA Con vs 
State, 7 Wash. 150, 34 P 551, 38 AmSR 
866, 22 LRA 217. 


13. National Docks, “ete. Conve 
Staten 53 Ni Je We 217, 2A 7 Onn 26 
AmSR 421. 

14. National Docks, etc., R. Co 


Pennsylvania R. Co., 54 N. ah Eq. 42, 
33 A 860 [aff 55 INE OI. Eq. 820 mem, 
41 A 1116 mem]. 

[a] Thus a temporary deprivation 


of the use of certain tracks of the - 


company crossed may be permitted 
when necessary, and such a necessity 
need not be absolute and exclusive of 
any possible method of constructing 
the crossing which would not cause 
such obstruction, regardless of the 
time, cost, and danger of the method 
which would have to be employed. 
National Docks, ete., R. Co. v. Penn- 
sylvania R. Co., 54 N. J. Eq. 142, 33 
A 860 [aff 55 N. Ae Eq. 820, 41 A 1116]. 
15. New) York? ete.) Rs Co: tive 
Bridgeport Tract. Co., 65 Conn, 410, 32 
A 953, 29 LRA 367; Kansas City, ete., 
R. Co. v. Kansas City, ete, R. Co:, 118 
Mo. 599, 24 SW 478; Butte, etc., R. Co. 
v. Montana Union R. Co:; 16 Mont. 504, 
41 P 232, 50 AmSR 508, 31 LRA 298. 
16. Kansas City, ete, R= Comwive 
Kansas City, etc., R. Co., 118 Mo. 599, 
24 SW 478; Butte, etc., R. Co. v. Mon- 
tee Union R. Co. 16 Mont. 550, 41 P 
17. Butte, etc, R. Co. ‘v. Montana 
Union R. Co., supra. 
18. National Docks, etc., R. Co. v. 
Sore N. J. L. 217, 21 A 570, 26 Am 
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ject to the constitutional provisions against the tak- 
ing of property for public use without making com- 
pensation therefor.?® 

[§ 318] b. Street Railroads and Other Railroads 
Occupying Highways. The general rules and stat- 
utory provisions as to crossings previously stated?° 
apply so as to authorize one railroad to cross another 
railroad located in or along a street or highway,” 
or to authorize a street railroad to cross a steam rail- 
road so located,?* or a steam railroad to cross a 
street railroad.2° It has been held that, in the ab- 
sence of legislative authority, a private tramroad 
cannot be constructed over a railroad track.”* The 
necessity for compensating the railroad whose line 
is crossed is treated elsewhere in this work.?° 

[§ 319] c. Agreement or Acquiescence. The 
right to cross the tracks of another railroad may be 
acquired by agreement between the companies as 
well as by legal proceedings pursuant to statutory 
authority,?® even where the right is given by stat- 
ute.27 As a railroad must be compensated for a 
crossing of its lines,?* a waiver of the right to com- 
pensation is sufficient consideration for an agreement 
to eross.2® Where the grant of the right to cross is 
a mere license to cross, it may be revoked at any 
time before the crossing is actually constructed.*° 
A contract giving one railroad company the right to 
cross the tracks of another does not include the right 
to eross yards used for terminal purposes,*+ and a 
contract for a crossing will not be specifically en- 


19. See Eminent Domain, § 163. Pa. Dist. 549. 

20. See supra § 317. 23. Lynn, etce., 

2Uweote ous, Transten Rs) CoO.nVal Cte. COLD... 
St. Louis Merchants’ Bridge Terminal 24. 


R. Co., 111 Mo. 666, 20 SW 319; Penn- 
sylvania Schuylkill Valley R. Co. v. 
Philadelphia, ete., R. Co., 160 Pa. 277, 


25. 
26. 


RAILROADS 


Ri Co; 
114 Mass. 88. 

Seaboard Air Line R. Co. v. 
McRainey, 69 Fla. 462, 68 S 753. 
See Eminent Domain § 
Chicago, etc., R. Co. v. Old Col- 


[§§ 317-820 


forced where plaintiff claims the right to cross at 
a place not contemplated by the parties and where 
it would greatly damage the other company.’ 
Where the officers of one railroad company ee 
although not in the form of a binding contract, to a 
grade crossing of their road by another company 
and permit the latter to expend large sums of money 
in constructing their road with reference to such 
crossing, they cannot afterward enjoin the latter 
from constructing such crossing and insist upon a 
crossing of a different character involving large 
additional expense;** but the facet that one railroad 
company is permitted to construct its road with the » 
manifest intention of crossing another without ob- 
jection by the latter constitutes no estoppel by ac- 
quiescence to a claim for damages;** nor does the 
fact that a.railroad company permitted a street rail- 
road company to cross its tracks for several months 
pending negotiations between the companies as to 
such crossing, which were subsequently broken off 
by the latter company, give such company any legal 
right to the use of the crossing.*> Under an agree- 
ment giving the right to cross but reserving to the 
erantor the right to lay additional tracks, the gran- 
tor may thereafter lay an additional track to con- 
vert its road from a narrow to a standard gauge.*® 
[§. 320] d. Injunction. A court of equity will 
enjoin one railroad company from crossing the tracks 
of another without any legal authority to do so,°* 
unless to grant the injunction would work irremedia- 
which may be revoked at any time be- 
fore the crossing is actually con- 
structed (Lehigh, etc., R. Co. v. Bang- 
or, ete:, Cos) 2278 Pa. 350, 77 A 552), 
(2) and where no crossing was built 


by the licensee for six years, the in- 
termediate merger of the licensor in 


v. Boston, 


163. 


28 A 784, 

22. 'U. S.—Malott v. Collinsville, 
etc., Electric R. Co., 108 Fed. 313, 47 
CCA 345. 

Ill.—Chicago, etce., R. Co. v. West 
Chicago St. R. Co., 156 Ill. 255, 40 
ee 29 LRA 485 [aff 54 Ill. A. 

ols 


Ind.—Chicago, etc., R. Co. v. Whit- 
ing, etc’, St. R. Co., 139 Ind. 297, 38 NE 
604, 47 AmMSR 264, 26 LRA 337. 

Ky.—Elizabethtown, etc., R. Co. v. 
Ashland, etc., St. R. Co., 96 Ky. 347, 
26 SW 181, 16 KyL 42. 

La.—Shreveport Tract. Co. v. Kan- 
ee @itys ete, RiaCo. 119 bas s759> 44 

457. 

Md.—Central Pass. R. Co. v. Phila- 
fetondy etc., R. Co., 95 Md. 428, 52 A 
75 


N. J.—Morris, etc., R. Co. v. Newark 
PASS .. CO. OLIN nda Eigin3t9, 29 2A: 
184 [aff 52 N. J. Eq. 340, 31 A 383]. 

N. Y.—Hornellsville El. R. Co. v. 
New York, etc., R. Co., 838 Hun 407, 31 
NYS 745; Buffalo, etc., R. Co. v. New 
York, etc., R. Co., 72 Hun 583, 25 NYS 
265. 

Pa.—Du Bois Tract. Pass. R. Co. v. 
Buffalo, étc.,..R.-Co., 149 Pa. .1,, 24 A 
179 [aff 10 Pa. Co. 401]; Pennsylvania 
R. Co. v. Braddock Electric R. Co., 1 
Pa. Dist. 626. 

Tex.—Texas, etce., R. Co: v. Rose- 
dale St. R. Co., 64 Tex. 80, 53 AmR 739. 

[a] Where railroad is in hands of 
receiver, the court will not refuse a 
street railroad company permission to 
cross the same except upon grave and 
controlling considerations. Stewart 
v. Wisconsin Cent. R. Co., 89 Fed. 617. 

[b] Place of crossing.—A_ street 
railroad has no right to construct its 
road across a steam railroad at a 
point other than the crossing of the 
street or highway, and this is equally 
true as to land held by the railroad 
company in fee. Trenton Cut-off R. 
Co. v. Newtown Electric St. R. Co., 8 


ony Trust Co., 216 Fed. 577, 132 CCA 
581; In re Boston Hoosac Tunnel, etc., 
R. Co., 79 N. Y. 69; Hydell v. Toledo, 
6tCaR. Coy, M4Ohy Stal ssa d NEE LO 6G; 
Harmon v. Toledo, etce., Tract. Co., 21 
OhNPNS 76. 

[a] Particular contract construed. 
—(1) Where plaintiff railroad compa- 
ny contracted with defendant railroad 
company for a change of location of 
defendant’s tracks in a street, giving 
plaintiff a right to construct its tracks 
therein and across defendant’s tracks, 
the contract will not be construed, in 
the absence of any stipulation to the 
contrary, as preventing defendant 
company from maintaining spur 
tracks as they existed at the time of 
the contract and which would cross 
the main tracks of plaintiff’s road. 
Atlantic, etc., R. Co. v. Atlantic Coast 
Line R. Co., 129 Ga. 44, 58 SE 465. (2) 
The term ‘flagging,’ as used in a con- 
tract between railroads, is to be taken 
as used in its technical sense. Toledo, 
etc., R. Co. v. Hast St. Louis, ete., R. 
Co., 197 Ill. A. 230 (evidence is admis- 
sible to explain the meaning of the 
term). 

[b] Subsequent mortgagees are 
bound by an agreement by which their 
mortgagor, an electric railroad com- 
pany, was given the night to cross an- 
other railroad. Chicago, etc., R. Co. 
v. Old Colony Trust Co., 216 Fed. 577, 
132 CCA 581 


27. See statutory provisions. 

28. See Eminent Domain § 163. 

29. Chicago, etce., R. Co. v. Old Col- 
ony Trust ‘COmectbe Beds lawl Sane As 
581. 

30. Lehigh, etc., R. Co. v. Bangor, 
ete, IR. (Co. "228 WPanes D0 al Gaels bb ae 

[a] Thus (1) where one railroad 


company grants to another the right 
to construct a crossing over the gran- 
tor’s tracks, without words indicating 
a grant in perpetuity, or an interest in 
the land, the grant is a mere license, 


another railroad company and the ex- 
tinguishment of its corporate exist- 
ence was itself a revocation of the li- 
cense, or, if not, the commencement of 
an action by its successor to enjoin 
the crossing was such revocation (Le- 
high, etc., R. Co. v. Bangor, ete., R. 


COL, supra). 
ae CO: Va Cols 


31. Delaware, 
lector, 4 N. J. L. 

32. Coe v. New Jersey Midland R. 
Cojesl No S. Eq. 105, 

33. Catawissa R. Cov/si Appa aes 
Walk. (Pa.) 175. 

34. Coe v. New gers” Midland R. 
Cor ved: Needs an 05 

35. Port Richmond, etc., Hlectric 
R. Co. v. Staten Island Rapid Transit 
R. Co., 144 N. Y. 445, 39 NE 392 [aff 
(i eain W924 INGYaS 5661. 

36. Pittsburg, ete.,, R. Co, v., Keat- 
ing, etc., R..Co., 233 Pa. 71, 81 A 935. 

37. Denver, CLC: ahy: Co: v, Arizona, 
ete ok. Corn 233). S. 601, 34 SCt 691, 
58 L. ed. 1111 [aff 16 N. M. 281, 117 p 
730]; St. Louis Southwestern R. Co. 
v. Stuttgart, etc., R. Co., 188 Fed. 374; 
Pennsylvania Co. v. Lake Erie, etc., 
R. Co., 146 Fed. 446; Chattanooga 
Terminal R. Co. v. Felton, 69 Fed. 273; 
Missouri, etc., R. Co. v. Texas,. etc., R. 
COs lO Fed. 497: Pennsylvania R. Co. 
vy. Consolidation’ Coal Co., 55 Md. 158; 
Trenton Cut-off R. Co. v. Newton Elec- 
tric St. RB, Cos Pas Dist. 549 

[a] Lessee may maintain a suit to 
enjoin an unauthorized crossing of the 
leased road by another railroad. 
Pennsylvania Co. v. Lake Hrie, etc., 
R. Co., 146 Fed. 446. 

[b] In Alberta a railroad created 
under the provincial legislation can- 
not enjoin a crossing. of its right of 
way by a railroad created under the 
Dominion Railways Act. Canadian 
Northern Western R. Co. v. Canadian 
Pac. R. Co., 6 Alta. L. 147. 

[ec] Delay in construction will not 
prevent a railroad from obtaining an 


etc., 
J. 24 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we.) 
¥ 


§§ 320-321] 


ble injury on the railroad seeking to cross,?8 or from 
crossing without first making compensation where 
there is a right to such compensation,*® although the 
contrary has been held where the statute does not 
make the fixing and payment of such compensation 
a condition precedent to the ecrossing;*® and con- 
versely, where one railroad company has a right to 
cross and is proceeding in a lawful and proper man- 
ner, the court will enjoin the company whose tracks 
are crossed from interfering with the work of con- 
struction,*+ or from interfering with the crossing or 
its use after it is constructed,*? and a mandatory in- 
junction will be granted to compel the removal of 
obstructions built to prevent a crossing,** and the 
company whose road is being crossed cannot enjoin 
the crossing pending appeal from the proceedings in 
which the right to cross was granted.*4 If a ecross- 
ing has been already effected without authority and 
the company making it could not by legal proceed- 
ings acquire a right to the crossing in question, the 
court may not only enjoin its use but may compel 
its remoyal and the restoration of the road crossed 
to its original condition ;*° but if the company which 
has made the crossing might by proper proceedings 
acquire the right and has merely proceeded in an 
unauthorized manner, the court may, instead of en- 
joining its use unconditionally, require the company 
to conform to the*legal requirements and make prop- 
er compensation, giving bond to comply with the 
order of the court.*® Where a railroad company is 
proceeding in good faith with the construction of its 
road with apparent ability properly to perform the 
work of crossing another railroad, it will not be en- 


injunction against. another railway [b] 


company which has threatened to oc- 
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Irrevocable license.—Where a 
manufacturing company constructed 
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joined from so crossing merely because it has not yet 
secured a right of way over its entire route;*7’ and 
where one railroad company is authorized to cross 
another below grade, provided the structures for 
crossing are approved by the railroad commission- 
ers, the company whose location is crossed cannot, 
after such approval has been granted, alter the ex- 
isting conditions and enjoin the other company from 
construeting the crossing as authorized.#® A rail- 
road will not be enjoined from reconstructing spur 
tracks destroyed by another company in effecting a 
crossing.*® 

[§ 321] 2. Place, Mode, and Expense of Cross- 
ing—a. In General. Where one railroad company 
crosses another, the crossing should be so located and 
constructed as not to inflict any unnecessary injury 
upon the road ecrossed;°° and in many jurisdictions 
the statutes so provide;*! but while such provisions 
clearly recognize that the rights of the first occupant 
are superior to those of the second,’? they do not 
require that there shall be no injury whatever to the 
rights of the road crossed,®? or require the selec- 
tion of the place and mode which will least injure 
the company crossed, without regard to the interests 
and necessities of the other company, which must also 
be considered and the question determined according 
to the circumstances of the particular case.°* The 
provisions also apply only to direct interference with 
rights and not to consequential injury to interests, 
such as a diminution of traffic by competition.®> It 
has. been held, under a statute giving one railroad 
company the right to cross another at any point, that 
the crossing company may select the place and man- 


22 LRA 217. 


51. See statutory provisions; and 


cupy the former company’s location at 
many points, making it impracticable 
for it to proceed, where the former 
company acted in good faith and had 
expended large sums in location and 
securing the right of way before suit. 
Denver, etc., R. Co. v. Arizona, ete., 
BOO, oo Wao O04 64.5 Cb 691) bomen 
ed. 1111 [aff 16 N. M. 281, 117 P 730]. 

[d] Crossing incidental to unau- 
thorized use of streets.—Where the 
only crossing sought to be made by a 
railroad company over the tracks of 
another in a street is incidental to lay- 
ing its tracks along the street under 
a void ordinance, so that the construc- 
tion of the road is a nuisance, an in- 
junction restraining the nuisance at 
the instance of the other railroad com- 
pany is not objectionable as a depri- 
vation of the constitutional right to 
condemn a crossing. Mobile, etc., R. 
Co. v. POUe ue, ete,, R. Co., 142 Ala; 
152, 37 S 849. 

38. Clarence R. Co. v. Great North. 
of England, etc., R. Co., 6 Jur. 269, 2 
R. & Can. Cas. 763. 

39. Georgia Midland, etc., R. Co. v. 
Columbus Southern R. Co., 89 Ga. 205, 
15 SE 305; Chicago, ete., R. Co. v. Chi- 
cago, etc., R. Co., 15 Ill. A. 587. 

40. New York, etc., R. Co. v. For- 
ty-second St., etc., R. Co., 50 Barb. (N. 
RYe») 25.0.9, 32 HowPr 481. 

41. Chicago, ete., R. Co. v. Whit- 
Ane) CLe., ob... Col, 139)-Ind 29% 38 
NE 604, 47 AmSR 264, 26 LRA 337; 
Du Bois Tract. Pass. R. Co. v. Buffalo, 
etc. wk. Co, 149° Pant 24 A179 att 10 
Pa. Co. 401). 

42) DuBois Tract. Pass, R.Con v. 
Buffalo, ete., R. Co., supra. 

[a] Preliminary injunction will be 
granted, restraining defendant from 
interfering with plaintiff company’s 
erossing over defendant’s road at 
grade until final hearing, determining 
whether it is reasonably practicable 
for plaintiff to cross otherwise than 
at grade. Moosic Mountain, ete., R. 
Co. v. Delaware, etc., R. Co., 10 Pa. 
Case 237, 13) Anois [rev 4 C..Pl. 189], 


a tramway across railroad tracks in a 
street by permission of the railroad 
company and had expended money in 
reliance on such permission, so that 
the license had become irrevocable, it 
was held that the manufacturing com- 
pany was entitled to an injunction re- 
straining the railroad company from 
interfering with or removing the 
tramway, especially in view of the 
fact that the railroad company had 
refused to allow the tramway to be 
constructed in such a manner as 
would have prevented the delay of 
which it complained. Park Steel Co. 
v. Allegheny Valley R. Co., 213 Pa. 
322, 62 A 920. 

43. Great North of England, etc., 
R. Co. v. Clarence R. Co., 1 Coll. 507, 
3 R. & Can. Cas. 605, 28 EngCh 507, 63 
Reprint 520. 

44. Vandalia R. Co. v. La Fayette, 
ete., Tract., 175 Ind. 391, 94 NE 483 
Canadian Pac. R. Co. v. Vancouver, 
etc., R. Co., 10 B. C. 228. 

45. Chattanooga Terminal R. Co. 
v. Felton, 69 Fed. 273. 

46. Toledo, etc., R. Co. v. Detroit, 
etc., R. Co., 63 Mich. 645, 30 NW 595. 

47. National Docks, etc., Junction 
Connecting R. Co. v. Pennsylvania EU: 
Co., (N. J. Ch.) 30 A 1102. 

48. Fitchburg R. Co. v. New Hav- 
en, etc., Co., 134 Mass. 547. 

49. ‘Atlantic, etch R. Comiv.. At 
lantic Coast Line R. Co., 129 Ga. 44, 
58 SE 465. 

50. Ala.—Mobile, etc., Co. 
Louisville, etc., R. Co., loo ‘Ala. 136, 
68 S 905, 907 [cit Cyc]. 

Mo.—State v. Dearing, 173 Mo. 492, 
73 SW 485. 

N. J.—United New Jersey R., etc., 
Co. v. National Docks, etc., Co., 52 N. 
J. Ll. 90; 18 A 574; West Jersey, ete., 
RyrCouly Atlantic Oityr wecCia ke Co;, 
65 N. J. Eq. 613, 56 A 890. 

Oh.—Akron, etc., R. Co. v. Sandus- 
ky, ete., Blectric R. Cor 20 OhaCir7Ct: 
N. S. 408, 32 Oh. Cir. Ct. 608. 

Wash.—Seattle, etc., R. Co. v. State, 
7 Wash. 150, 34 Pp 551, 38 AmSR 866, 


cases infra this note. 

[a] In Iowa the statute expressly 
provides that the crossing company 
“shall so construct its crossings as 
not unnecessarily to impede’ the 
travel or transportation upon the road 
crossed. Chicago, .etc., R. Co. v. Chi- 
cago, ete., R. Co., 91 Iowa 16, 58 NW 
918; Humeston, etc., R. Co. v. Chi- 
cago, etc., R. Co., 74 Iowa 554, 38 
NW 413. 

[b] In Virginia the code of 1904 
provides that the crossings “shall be 
so located, constructed and operated 
as not to impair, impede or obstruct 
in any material degree the works and 
operations” of the road crossed. Nor- 
folk, etc., R. Co. v. Tidewater R. Co., 
105 Va. 129, 52 SH 852. 

52. Smethport R. Co. v. Pittsburg, 
ete;, R= Co:, -208¢ Pas diGyap cy AaeSes 
Pittsburg, etc., R. Co. v. Southwest 
Pennsylvania, BR. Co.,. 4.08, Pa.y iiss 
Philadelphia, ete., R. Co.’s App., 2 
Walk. (Pa.) 243, 1 Montg. Co. 141. 

53. Mobile, etc., R. Co. v. Louis- 
ville, etc., R. Co., 192 Ala. 136, 68 S 
905, 907 [quot Cyc]; Philadelphia, 
ete., R. Covs App., 2 Walk. (PRa.) 243, 
1 Montg. Co. 141; Baltimore, etc., R. 
COREA Philadelphia, etc., 13, Co., 17 
Phila. (Pa.) 396. 

[a] In case of overhead crossing, 
the crossing company may be per- 
mitted to place supporting iron pillars 
upon the right of way of the other 
company, where they would cause lit- 
tle injury or inconvenience and the 
cost of a single span bridge would be 
great. Philadelphia, se Re. 1 ECovs 
App. 2 Walk. (Pa.) 243, 1 Montg. Co. 


asa: Mobile, etc., R. Co. v. Louis- 
ville, ete., R. Co., 192) Ala. 136; 68°S 
905, 907 [quot Cyc]; In re Minne- 
apolis, -etc., R. Co., 39 Minn. 162, 39 
NW 65; Philadelphia, ete., R. Co.’s 
APRs 2 Walk. (Pa.) 243, 1 Montg. Co. 


55. Pennsylvania R. Co. v. Greens- 
burg,ete:;; Rs Co., 176 -Pas 559 sor A 
122, 36 LRA 839. \ 
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ner cf crossing, subject only to the condition of pay- 
ing the damages inflicted;>® but on the contrary it 
has been held that the right of crossing cannot be 
exercised arbitrarily, without regard to the necessi- 
ties of the case and the interests of the other com- 
pany,°” even though the statute confers the right 
to cross at any point.°* In determining the place 
and mode of crossing, consideration should be given 
to the future necessities of the company whose road 
is erossed,°® and also to the rights and necessities 
of the public i in the use of streets and highways upon 
which the roads may be located,®° but mere possi- 
bilities should not be provided for.6t A statute giv- 
ing the right to cross another railroad does not neces- 
sarily require that the crossing shall be at right an- 
gles,°? but one company should not, in crossing, be 
permitted unnecessarily to obstruct the track of the 
other in a longitudinal direction so as to impair the 
use of such road.°® Where one railroad company 
has the right to cross the track of another, the latter 
has no right to dictate the terms upon which the 
crossing shall be made.°+ 

Safety devices. In some states the statutes pro- 
vide that the crossing company may be required to 
interlock the crossing,®® and although such a statute 
exempts from its requirements the crossing of side- 
tracks, it does not exempt the crossing of a side- 

56. Lake Shore, ete., R. Co. v. Chi- 
cago, ete., R. Co., 97 Ill. 506 (where 


the court said that it was a sufficient 
safeguard against any oppressive 
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South Alabama, etc., 
570, 3 S 286, 5 AmSR 401 (holding 
that a crossing covering about four 
thousand feet of the track crossed 


nigh 


ve ik a aly eee 
{9§ 821-8 


track and a main line.®* 
held not to apply to crossings of railroads by street 
railways or interurban roads.°? 

Street railways crossing a railroad on the bridge 
constructed to carry the street over the railroad are 
not bound to maintain any portion of the structure 
of the bridge, except to meet the expense caused by 
the extra burden of its tracks.°® 

[§ 322] b. Agreement between Companies. The 
companies may agree upon the place and manner of 
crossing,®® and where one company has assented to 
a crossing at a particular place and the other has 
constructed its road with reference thereto, the for- 
mer should be held to be estopped to deny the ne- 
cessity for the crossing or the propriety of the place 
agreed upon.?® An agreement between railroads 
allowing the new road to cross the other at grade 
will not prevent the senior road from elevating its 
tracks.71 

‘Lessee may be bound to maintain a crossing in 
compliance with a contract between its lessor and 
another railroad.*? 

[§ 323] c. Crossing at, above, or below Grade. 
Whether or not a crossing may be at grade, or must 
be above or below grade, is, in most jurisdictions, 
regulated by statute.** In the absence of any ex- 
press provision it has been held that a railroad hav- 
R. Co., 84 Ala. | Wabash, etc, R. Co., 31 Ind. A. 201, 


67 NE 544. (2) A contract providing 
that “all engines and trains of the 


Such statutes have been © 


exercise of such right that the cross- 
ing company was required to pay the 
full damages sustained by the other 
company by reason of the crossing, so 
that it would always be to the interest 
of the crossing company to cross at 
such place and in such manner as to 
inflict as little damages as possible). 


57. Seattle, etc., R. Co. v. State, 7 
Wash. 150, 34 P 551, 38 AmSR 866, 
22 LRA 217. 

58. Seattle, ete., R. Co. v. State, 
supra. 

59. Smethport R. Co. v. Pittsburg, 


etc., R. Co., 203 Pa. 176, 52 A 88 (hold- 
ing that a crossing should not be al- 
lowed which will deprive the road 
crossed of three fourths of its sixty- 
foot right of way, it appearing that 
the future needs of such road will re- 
quire two tracks and a large siding, 
although it has constructed but one 


track); Canadian Pac. R. Co. v. Grand 
Trunk R:)' Co. 49 Can. S.C. 625: 
60. Pennsylvania R. Co. v. Con- 


shohocken R. Co., 4 Pa. Dist. 12, 15 
Pa. Co. 454; Seattle, ete., R. Co. v. 
State, 7 Wash. 150, 34 P 551, 38 AmSR 
866, 22 LRA 217. 

61. State v. King County 
Ct., 538 Wash. 700, 102 P 780; 


Super. 
Chicago, 


etc., R. Co. v. Tacoma 1, CLEC O. 
53 Wash. 682,.102 P 778. 
[a] Thus, where a railroad seeks 


to cross the tracks of a street rail- 
way, it is proper to provide that the 
interlocking device directed to be in- 
stalled and maintained should cover 
an additional track contemplated by 
defendant, if actually laid within a 
reasonable time, but not to provide 
that it should cover any and all ad- 
ditional tracks which defendant might 
construct and operate in the future at 
the point of crossing, nor to confine 
the relator’s right to cross to a single 
track. State v. Northern Pac. R. Co., 
49 Wash. 78, 94 P 907. 

62. Alabama, etc., R. Co. v. South 
Alabama, etc., R. Co., 84 Ala. 570, 3 S 
286, 5 AmSR 401. 

[a] No rule can be stated to de- 
termine the exact size of the angle 


which should be permitted, each case’ 


depending upon what is reasonable 
and proper under itS own circum- 
stances. Alabama, etc. R. .Co. 


Veal practicable. 


was not, under the circumstances of 
the particular case, improper). 

63. Seattle, etc., R. Co. v. State, 7 
Wash. 150, 34 P 551, 38 AmMSR 866, 22 
LRA 217. 

64. Arkansas, ete., R. Co. v. St. 
Louis, etc., R. Co., 103 Fed. 747 (hold- 
ing that the company whose road is 
crossed has no right to demand that 
the other company shall put in an in- 
terlocking plant, where such plant is 
not required by law). 

65. See statutory provisions; 
case infra this note. 

[a] In Ohio the requirement of the 
statute of 1896 that the company shall 
“interlock such crossing to the satis- 
faction of said commissioner” does 
not require an interlocking system, 
interlocking signals, or other safety 
devices, but merely contemplates such 
a connection as shall meet with the 
approval of the commissioner. Lake 
Shore, etc., R. Co. v. Cleveland, etc., 
R. Co., 7 OhS&CP 558, 5 OhNP 83. 

66. International-Great Northern 
R. Co. v. Texas R. Commn., (Tex. Civ. 
A.) 281 SW 1084 [aff 275 U. S. 503 
mem, 48 SCt. 155 mem, 72 L. ed. 395 


mem]. 
67. Illinois Cent. R. Co. v. Water- 
186 Iowa 1207, 173 


1o0;- ete,,, KR. ECo,; 

Street railroads:.—All that a 
street railroad company could require 
as to the crossing of its tracks by a 
steam railroad would be the in- 
stallation of a reasonably safe cross- 
ing and one that was in common use. 
Galveston, ete., R. Co. v. Galveston 
Electric Co., 58 Tex. Civ. A. 427, 123 
Sw 1140. 

68. United Electric R. Co. v. Crans- 


and 


ton, 46 R. I. 425, 128 A 213. 
69. Arkansas, etc., R. Co. v. St. 
Louis, etc.,-R. Co., 103 Fed. 747; Bal- 


timore, etc., R. Co. v. Wabash R. Co., 
31 Ind. A. 201, 67 NE 544. 

[a] Agreement construed.—(1) 
Where the companies agree to submit 
to certain commissioners whether the 
crossing shall be overhead or at grade, 
the commissioners may properly ex- 
clude any consideration of an under 
crossing as not being within the 
agreement, although such crossing is 
Baltimore, etc., R. Co. v. 


party of the first part shall have 
priority of passage over “all engines 
and trains of the party of the second 
part” applies to all trains, regardless 
of their class. Cornwall, etc., R. Co.’s 
app. 125 Pa. 232, 17 A 427, 11 AmSR 


[b] Consideration for agreement. 
—A contract between a steam railroad 
company and a street railroad com- 
pany providing for a crossing by the 
latter of the tracks of the former, and 
providing that the trains of the steam 
railroad company shall have preced- 
ence at the crossing, and that the 
street railroad company shall be lia- 
ble for all damages resulting from its 
failure to stop its cars before cross- 
ing, is not without consideration, al- 
though the street railroad company 
has a constitutional right to cross the 
tracks of the other, since it could not 
have exercised such right without 
making compensation. 
City R. Co. v. Louisville, etc., R. Co., 
94 SW 22, 29 KyL 596. 

[ec] Successors of contracting par- 
ties.— A contract between railroad 
companies for the construction and 
maintenance of crossings did not im- 


pose on defendant or his predecessors , 


in interest a liability to maintain, 
operate, and care for an interlocking 
system subsequently installed at such 
crossings. Chicago, ‘ete., ’ R.. Co: .v. 
Batchelder, 257 Ill. 107, 100 NE 495. 


70. Arkansas, ‘ete! (RY Col yw (St 
Louis, etc., R. Co., 103 Fed. 747. 

71. Lehigh, ete... R. Co. v. Dela- 
ware, etc., R. Co., 39 Pa. Co. 432 


72. New York Cent. R. Co. v. Cen- 
tral Vermont R. Co., 243 Mass. 56, 136 
NE 825. 

73. See statutory provisions; 
cases infra this note. 

{a] In West Virginia grade cross- 
ings of one railroad by another are 
authorized by law where the facts 
warrant such a crossing. Tri-State 
Tract. Co, va Pittsburg, etc, mia Con 
67 W. Va. 389, 68 SE 25; Wellsburg, 
ete.,. Ra Co.v; Panhandle Tract. Cos 
56 W. Va. 18, 48 SE 746 (holding fur- 
ther that in such cases a statutory 
provision that the work shall be so 
constructed as “not to impede the 
passage or transportation of persons 
or property along’’ the road crossed 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing a right to cross the tracks of another has the 
right to determine the manner in which 
eross;74 but on the contrary it has been held that, 
unless the manner of crossing is specifically desig- 
nated by statute, it is subject to the control of a 
court of equity,’ and that even a statutory right to 
eross at grade does not give the crossing company 
any perverse and arbitrary right to do so, regard- 
less of the rights of the other company and the safe- 
The state may, in the exercise of 
its police power, either authorize grade crossings‘? 
A railroad has no 
right to cross at grade under a constitutional pro- 
vision authorizing a crossing but not specifying its 
character,’® nor under a statute giving the right to 
‘or over another rail- 
road subject to the limitation that the crossing shall 


ty of the publie.7¢ 


or prohibit them.*® 


construct a road across, under, 


does not contemplate or prohibit the 
impediments merely incidental to a 
properly constructed grade crossing, 
and that the court having jurisdiction 
to determine the place and manner of 
crossing may order such a'crossing as 
under the circumstances is just and 
reasonable in view of the interests of 
the parties and the public welfare). 

74. Jersey City, etc., R. Co. v. Cen- 
tral R. Co.. 48 N. J. Eq. 379, 22 A 728. 

[a] Federal court will not refuse 
permission to an electric road to cross 
at grade the tracks of a steam rail- 
road in the hands, of its receivers, 
where grade crossings by steam rail- 
roads are permitted by the authorities 
of the state. Stewart v. Wisconsin 
Cent. R. Co., 89 Fed. 617. 

75. Chicago, etc., R. Co. v. Chicago, 
etc., R. Co., 5 F. Cas. No. 2,665, 6 Biss. 
ano: Chicazo, etc. R.. Co. v..Chicago, 
etc., R. Co., 91 Iowa, 16, 58 NW 918; 
Humeston, etc., R. Co. v. Chicago, etc., 
R. GCo., 74 Iowa 554, .38 NW 413. 

Injunction to restrain from crossing 
at erade see infra § 327. 

76. Pittsburg, etc., R. Co. v. South- 
west Pennsylvania R. Co., 77 Pa. 173; 
Baltimore, ete., R. Co. v. Hanover, 
ele hao. 13 Pa. Co. 291. 

77. New York, etc., Co. 
Bridgeport Tract. Co., 65 wae 410, 
32. A 953, 29 LRA 367. 

7G. . New) .vork, ete. Rut ‘Co. iN. 
Bridgeport Tract. Co., supra 

79. Kushequa R. Co. Ws Pittsburg, 
BEC VIN CO., 200-Pas 526)5 50 JAX 1695 
Perry County R. Extension Co. v. 
Newport, etc., R. Co., 150 Pa. 193, 24 
A 709; Northern Cent. R. Co.’s App., 
Ho ba. 621: Pittsburg, tete., JR. Ca, 
v. Southwest Pennsylvania R. Co., 77 
Pa. 173 

80. Chicago, etc., R. Co. v. Chicago, 
ete., R. Co. 91 Iowa 16, 58 NW 918. 

SiakP MUDUAUE; etl kt. COL ove mec, 
Dodge, etc., R. Co., 146 Iowa 666, 670, 
125 NW 672. 

“The character of the crossing 
which should be required must depend 
largely upon thé facts of each case.” 
Dubuque, etc., R. Co. v. Ft. Dodge, etc., 
RCo. Supra. 


S2.. ‘Dubuque, ete., R. Co. v. Et. 
Dodge, ete., R. Co., supra. 
83. See statutory provisions; and 


cases infra this note. 

[a] In Ohio (1) Act April 23, 1904 
(97 Oh. L. p 548, Rev. St. [1908] §§ 
3333-1, 3333-2), in the cases to which 
it applies, defines the policy of the 
state to be that tracks of steam and 
electric cars may cross at grade only 
in cases of necessity. Toledo R., etc., 
Gomve. Lima, etc.,.Pract:, Coi.i792Oh: 
St. 136, 86 NE 515. (2) An interlock- 
ing device having been in use at a 
grade crossing for a considerable pe- 
riod, with favorable results from its 
operation and comparatively little in- 
terruption to the trains of either 
road, and to avoid the grade crossing 
would involve heavy expenses and 
other hardships to the railway com- 
panies, a case is not presented re- 
quiring the preventive application of 
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it will 


absolute 


the statute. Wheeling, etc., R. Co. 
v. Toledo R., ete., Co., 14 Oh. Cir. ‘Ct. 
Nun Shse2d) ouO hy Cir Ct303.. Fath 8. 
Oh. St. 540 mem, 550 mem, 91 NE 
1143 mem]. 

[b] Reason for discouraging grade 
crossings is not an exceptional re- 
gard for railroad property but is based 
upon considerations of public safety. 
Pennsylvania, ete., R. Co. v, Phila- 
Sepa raed etc., R. Co., 160 Pa. 277, 28 A 
7 

$4). Altoona,.: ete; R.niCo.tev.2 Dy-= 
rone, etc., R. Co., 160 Pa. 623, 28 A 
997; Pennsylvania R. Co.’s App., 116 
Pa. 55, 8 A 914. 

[a] Thus (1) the practicability of 
avoiding grade crossings depends al- 
most entirely upon the circumstances 
of each particular case, among the 
factors to be considered being: the lo- 
eation and surroundings of the pro- 
posed crossing, the character of the 
roads and uses made and intended to 
be made of them, the increased cost 
of construction and expense of op- 
eration, the public safety and conven- 
ience, and the interest and conven- 
ience of the road intended to be 
erossed (Altoona, etc., R. Co. v. Ty- 
rone, ete., R. Co., 160 Pa. 623) 28 A. 
997; Northern Cent. R. Co.’s App., 103 
Pa. 621; Delaware, etc., Canal Co. v. 
Lackawanna Valley Tract. Co., 2 Lack 
LegN (Pa.) 295), (2) the question 
being whether a crossing other than 
at grade is reasonably practicable 
(Scranton, etc., Tract. Co. v. Dela- 
ware, etc., Canal Co., 180 Pa. 636, 37 
A 122), (3) which should be deter- 
mined mainly by whether it is physi- 
cally practicable and not by what it 
would cost the crossing company 
(Williams Valley R. Co. v. Lykens, 
ete., St.'R. Co.:,. 192 Pa. 552,44 A. 46): 
(4) and the court, in determining this 
question, will not consider the un- 
sightliness of an overhead structure 
as of any consequence nor give weight 
to the fact that damages may have 
to be paid to the owners of private 
property by reason of the erection of 
such a structure (Pennsylvania R. Co. 
v. Warren St. R. Co., 188 Pa. 74, 41 A 
331); (5) or that local sentiment is 
in favor of a grade crossing at the 
place in question (Baltimore, ete., R. 
Co, v. Butler Pass..R. Co.,.207 Pa. 406, 
56 A. 959); (6) or that an additional 
burden is imposed upon abutting 
property whose owners refuse to con- 
sent to an overhead crossing (Scran- 
ton, ete., Tract. Co.) y.. Delaware; etc., 
Canal Co., supra). 

{[b] Whether one company is au- 
thorized to maintain road which it 
has already constructed and put in 
operation is not material as affecting 
the right of another company to cross 
it at grade, under the statute of 1871. 
The road could only be removed at the 
suit of the state, and whether there 
rightfully or without warrant of law, 
it would be contrary to the policy of 
the statute to permit another road to 
cross it at grade. Carlisle, etc., R: 
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not unnecessarily interfere with the road crossed,®° 
but under such a statute a grade crossing will be 
permitted where reasonably necessary,*! taking into 
consideration the relative cost of the crossings.®” 

Statutes in some jurisdictions, while not, expressly 
prohibiting grade crossings, provide that they shall 
not be permitted whenever it is reasonably practica- 
ble to construct a crossing of a different character.** 
Under such statutes the character of the crossing 
to be employed depends upon the circumstances of 
each particular case;** and if, under the circum- 
stances of the particular case, a different mode of 
crossing is not possible or reasonably practicable, 
a grade crossing should be permitted.*®® 
visions have been held to apply to roads chartered 
before the passage of the act,8® and under statutes 
authorizing them to cross at grade.§* 


Such pro- 


That the rail-. 


Co. v. Philadelphia, etc., R. Co., 199 
Pa. 532, 49 A’ 305. 

85. Del._New Castle, ete., R. Co. 
v. Delaware R. Co., 8 Del. Ch. 419, 68 
A 386. 

N. J.—In re Atlantic Highlands, 
ete.,, Electric RB. Co; (Chay spe Ameo 

Oh.—Wheeling, etc., R. Co. v. Toledo 
R., etes (Cosy 14 jOhM Ciza (Chun: (Suede 
33 Oh. Cir. Ct. 303 [aff 81 Oh. St. 540 
mem, 550 mem, 91 NE 1143 mem]. 

Pa.—Pennsylvania R. Co.’s App., 
116 Pa. 55, 8 A 914; Northern Cent. 
Re. CovsvApps 103 4ra~ 620: 

Va.—Norfolk, ete., R. Co. v. Tide- 
water R. Co., 105 Va. 129, 52 SE 852. 

[a] Imposing conditions as to use. 
—wWhere the court is authorized to 
regulate the character of crossings, it 
may, when not practicable to avoid a 
grade crossing, authorize such a 
crossing and make whatever regula- 
tions may be necessary as to the use 
of the crossing and _ precautions 
against accidents. Trenton, etc., R. 
Co. v. Philadelphia, ete., R. Co. GNSS 
Ch.) 44 A 853; In re Atlantic High- 
lands, etc., Electric R. Co., (N. J. Ch.) 
35 A 387. 

Tb] Avoidance of grade crossing 
held practicable.—Baltimore, etec., R. 
Co. v.. Butler Pass. R. Co., 207 Pa. 
406; 56 A 959; Pittsburg Junction R. 
Col! Veni EteyPitt) Sti iPagsheRs Co wehoz 
Pa. 45, 43 A 352; Pennsylvania R. Co. 
ve Warren, St.-R. Co.,~183) Pa. 74, 4t 
A\ 331; ‘Seranton,, ete... Pract. “Coe -v, 
Delaware, etc., Canal Co., 180 Pa. 636, 
37 A 122; Altoona, ete., R. Co. v. Ty- 
ete, ARS .Co;). 1602 Pas 623 e2SieA 
Pennsylvania R. Co. v. Braddock 
Hlectric“R. Co., 152 Pa, 116). 250 A 2780 
[rev 1 Pa. Dist. 111, 1261; Pittsburg, 
etc., R. Co. v. Southwest Pennsylvania 
R. Co., 77 Pa. 173; Delaware, etc., Ca- 
nal Co. v. Scranton, etc., Tract. Co., 
4 Pa. Dist. 287, 7 Kulp 509. 

[ec] Avoidance of grade crossings 
not practicable.—In re Atlantic High- 
lands, etc., Electric R. Co., (N. J. Ch.) 
35 A 387; Pennsylvania, ete., R. Co. 
v. Philadelphia, ete., R. Ca., 160 Pa. 
277, 28 A 784; Pennsylvania R. Co.’s 
App., 116 Pa. 55, 8 A 914; Northern 
Cent. R. Co.’s App., 103 Pa. 621; Per- 
kiomen R. Co. v. Collegeville Electric 


Sti Rs. Co. 14 Montes CoePaisy 4 de 
State v. Kuykendall, 128 Wash. 88, 
222 P) 241. 

86. Pittsburg, ete., R. Co. v. South- 


west Pennsylvania R. Con Vk pant lbs 

87. Perry County R. Bxtension Co. 
vi Newport, eter, (R. Cor 50. Par 193, 
24° A709; ePittsbuEe etc. UR CO usa 
Southwest Pennsylvania R. Co., 77 Pa. 
173; Catawissa R. Co.’s App., 2 Walk. 
GPaaee lio: 

{a] Pennsylvania statute of 1871, 
authorizing the court to prevent grade 
crossings when practicable, modifies 
the prior statute of 1868, authorizing 
grade crossings. Kushequa R. Co. v. 
Pittsburg,, ete.) R.--Co., 200. Barss26) 
50 A 169; Perry County R. Extension 
Co. v. Newport, etc., R. Co., 1590 Pa. 
193, 24 A 709. 
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road has selected a route crossing another road at a 
place where no other than a grade crossing is prac- 
ticable is no reason for allowing a grade crossing 
when another practicable route avoiding such eross- 
ing could have been chosen.*8 In determining which 
is the crossing company, the company which first 
surveys and stakes out its line and fixes and adopts 
its grade is entitled to construet its road on that 
grade, and the other company, although’ constructing 
its road first, must so construct it as to avoid a grade 
crossing if practicable to do so.8® Where one rail- 
road company crosses another by an overhead bridge, 
it is not required to maintain telltales to warn train- 
men of the latter road of the danger;®° but where 
one railroad crosses another by a bridge not original- 
ly intended for railroad purposes, the latter company 
is entitled to demand that it shall be strengthened 
and made safe for such use.° 

Street railways. A statute prohibiting grade 
crossings when practicable has been held applicable 
to the crossings of steam railroads by electric and 
street railroads;°* and it is held that a statute sub- 
sequently enacted, authorizing street railroads to 
cross steam railroads at grade, is not intended to 
divest courts of equity of the power conferred by the 
prior statute to prevent grade crossings when prac- 
ticable to do so.°° <A general statute prohibiting 
grade crossings by street railways except on applica- 
tion to, and approval by, the railroad commissioners 
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does not apply to a street railway authorized to cross 
at grade by a special act passed before the general 
act took effect.°* : 

[§ 324] d. Expense of Crossing—(1) In General. 


Where one railroad crosses the track of another, it~ 


is ordinarily the duty of the crossing company at 
whose instance and for whose benefit the crossing 
is made to defray the entire expense of its construe- 
tion in the first instance,®® and subsequently to keep 
the crossing in repair,®® and also to defray the 
expense of installing and maintaining whatever sys- 
tem of signals, safety devices, or precautions may 
be necessary for the publie safety in the use of the 
crossing,®” although it is held that seniority alone 
does not determine how the cost of constructing and 
maintaining such devices is to be borne,®® and these 
rules have been held to apply to crossings by street 
railways of steam railroads.®® A senior road does 
not become a junior road in relation to another road 
constructed after it by reason of an improvement of 
the senior road.t. A railroad is not liable for half 
the expense of a stationary flagman at a crossing 
when it derives no benefit therefrom.? Nor will an 
order of a commission, requiring that a flagman be 
sent ahead at crossings, create any joint liability for 
the maintenance of a stationary flagman at the cross- 
ing.? Each company, however, owes a duty to the 
public as a common earrier to see that a grade cross- 
ing is kept in good repair, and either may and should 


$8: Toledo” R., ete, Co. v., Lima, 
ete., Tract. Co., 79 Oh. St. 136, 86 NE 
515; Perry County R. Extension Co. 
v. Newport, etc., R. Co., 150 Pa. 198, 
24 A 709. 

89. Kushequa R. Co. v. Pittsburg, 
ete:; Ri Co., 200 Pa. 526, 50 A’ 169. 

90. Neff v. New York Cent., etc., 
R. Co., 80 Hun 394, 30 NYS 323. 

91. Pennsylvania R. Co. v. Greens- 
burg, etc., Electric St. R. Co., 176 Pa. 
559, 35 A 122, 36 LRA 839. 

92. Akron, etc., R. Co. v. Sandusky, 
etc., Electric R. Co., 20 Oh. Cir. Ct. N. 
Sr 4085 322 Oh vw Cirweer, 6085 JRittsburg: 
Junction R. Co. v. Ft. Pitt St. Pass. 
R. Co., 192 Ra. 45,-43 A 352; Penn- 
sylvania R. Co. v. Braddock Electric 
me Cos 52) Pa. 116, 125 74017805. ;Penn= 
sylvania R. Co. v. Conshohocken R. 
Oo 4 Pam SDistml2 b>) Pa. Co. 64545 
Baltimore, etc., R. Co. v. Hanover, etc., 
Sitpune Col. 2 Ban. Disteii4s) Baltimore; 
etc., R. Co. v. Hanover, etc., St. R. Co., 
iseasiCon 29k. 

98. Williams Valley R. Co. v. Ly- 
kens, ete., St. R. Co., 192 Pa. 552, 44 
A 46; Pennsylvania R. Co. v. Brad- 
dock Blectric R. Co., 152 Pa. 116, 25 
A 780 [rev 1 Pa. Dist. 111, 126]; Del- 
aware, etc., Canal Co. v. Scranton, etc., 
Tract. Co., 4 Pa. Dist. 287, 7 Kulp 509; 
Delaware, ete., Canal Co. v. Lackawan- 
na St. R. Co., 3 LackJr (Pa.). 413. 

O45 6 NGwaery Oris) Cla) em COL Ves 
Bridgeport Tract. Co., 65 Conn. 410, 
32 A 953, 29 LRA 367. 

95. ~Ark:—St.' Louis, sete.,, R: Co. Vv. 
Ft. Smith, etc., R. Co., 104 Ark. 344, 
148 SW 531. 

Ga.—Macon R., etc., Co. v. Southern 
FUEUCOs oS eG Ales3 on 1 LORS Ody Ole 
[quot Cyc]. 

Iowa.—Illinois Cent. R. Co. v. Wa- 
terloo, etc., R. Co., 182 Iowa 550, 164 
NW 208, 165 NW 993. 

Me.—Maine Cent. R. Co. v. Wa- 
terville, etc, R., ete., Co., 89 Me. 328, 
36 A. 453. 

Md.—Central Pass. R. Co. v. Phila- 
delphia, etc., R. Co., 95 Md. 428, 52 A 
752. 
N. J.—West Jersey, etc., R. Co. v. 
Atlantic City, etc., Tract. Co., 65 N. 
J. Eq. 613, 56 A 890. 


Pa.—Schweikert v. Mahoning, etc., 
Rey SCC (COs) on bas ADISt ccs Onl eos 
Pennsylvania R. Co. v. Conshohocken 
R., Co. 4 Pa. Dist. 12; 15 Pal Co. 7454. 

Wash.—State v. Northern Pac. R. 
Co., 94, Wash. 10, 161 P 850. 

Wis.—State v. State R. Commn., 140 
Wis. 181, 121 NW 832; State v. State 
R. Commn., 140 Wis. 145, 121 NW 919. 

[a] Rule applied.—That defend- 
ant railroad company extended its line 
within its own territory to obstruct 
plaintiff in the construction of its 
projected line ‘did not authorize the 
imposition on defendant of the cost 
of constructing petitioner’s crossing 
over defendant’s road as_ extended. 
St. Louis; “ete, R, Con Vv. mt. Smith; 
ete., R. Co., 104 Ark. 344, 148 SW 531. 

[b] In Canada (1) the rule of the 
text applies. Quebec R., etc., Co. v. 
Canadian Pac. R. Co., 28 CanRCas 17; 
Winnipeg Electric R. Co. v. Canadian 
Pac. R. Co., 18 CanRCas 36; Canadian 
Northern R. Co. v. Canadian Pac. R. 
Co., 11 CanRCas 432; Guelph, etc., R. 
Co. v. Guelph Radial R. Co., 5 CanR 
Cas 180. (2) An increase in traffic 
of the senior company over the cross- 
ing of the line of railway of the 
junior company does not affect the 
rule even though increased traffic is 
due to other companies obtaining run- 
ning rights over the tracks of the 
senior company. Quebec R., etc., Co. 
v. Canadian) Pacs R. 1Cosesupras (3) 
A steam railway does not lose its seni- 
ority at a crossing on the highway 
of an electric street railway when the 
electric railway is acquired by the 
municipality. Grand Trunk R. Co. v. 
Kitchener, etc., St. R. Co., 24 CanRCas 
13. (4) Ownership of a block of land 
and approval of a plan of railway lo- 
cated thereon do not give seniority 
at the place of crossing over another 
railway whose location plan was ap- 
proved and line built prior to the 
construction of the first mentioned 
railway upon a new location on anoth- 
er portion of the same block of land. 
Midland R. Co. v. Grand Trunk Pac. 
R. Co., 23 CanRCas 80. (5) When a 
city wishes to construct a street rail- 
way through a street crossed by a 


Soe 


railroad, the city is senior as to the 
highway and junior as to the street, 
so that the expense of the crossing 
should be apportioned. Brantford v. 
Grand Trunk R. Co., 20 CanRCas 166; 
Grand Trunk Pac. R. Co. v. Edmon- 
ton, 15 CanRCas 445 [aff 14 CanRCas 
93]; St. Thomas v. Michigan Cent. 
Re. Cos 4s CankRiGas338anlCémeAmrail= 
road which crossed under another 
railroad by a subway is not entitled to 
receive any contribution toward the 
expense it had already incurred in 
making the embankment from a third 
road which subsequently crosses over 
the subway. Campbellford, ete., R. 
Co. v. Canadian Northern Ontario R. 
Co., 14 CanRCas 220. 

96. Central Pass. Co. v. Philadel- 
phia, etc., R. Co., 95 Md. 428, 52 A USES 
Lehigh Valley R. Co. v. Schuylkill R. 
Co., 11 Pa. Dist. & Co. 15; Schweikert 
v. Mahoning, etc., R., etc., Co., 3 Pa. 
Dist. & Co. 157. 

97. West Jersey, etc., R. Co. v. At- 
lantie City, etc., Tract. Co., 65 N. J. 
Eq. 613, 56 A 890; State v. Northern 
Pac. R. Co., 49 Wash. 78, 94 P 907. 

98. Peo. v.' Public Serv. Commn., 
180 App. Div. 778, 168 NYS 331. 

{a] Thus, where one road crosses 
two others in close proximity so that 
an interlocker is necessary at one 
crossing to make the operation of an 
interlocker at the other crossing safe, 
the cost of maintaining the first in- 
terlocker should not be placed upon 
the senior road. Peo. v. Public Serv. 
Comma 180 App. Div. 773, 168 NYS 


99. Central Pass. R. Co. v. Phila- 
delphia, ete., R. Co., 95 Md. 428, 52 A 
752; Schweikert v. Mahoning, etc., R. 
etc:; (Cor, 13) Pa Dist: & (Co. m5: is- 
consin Public Serv. Co. v. State R. 
Commn., 185 Wis.'536, 201 NW Dee 
Lake Erie, ete., R. Co. v. Brantford 
St. R. Co., 16.CanRCas 244. 

I, Chicagoy eter ars Co.v., OlauGols 
ony Trust Co., 216 Fed. 577, 132 CCA 

2. New Orleans Terminal Co. v. 
Pontchartrain R. Co., 155 La. 517, 99 
S 424. 

3. New Orleans Terminal Co. v. 
Pontchartrain R. Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 324] 


make such repairs as are necessary,‘ untess the cross- 
ing is above or below grade,® and the company mak- 
ing them may recover from the other company if as 
between the companies it was the duty of the latter 
to do so, either by reason of its being the company 
for whose benefit the crossing was made,°® or its 
agreement to do so,‘ or 1t may recover the proportion 
due from the other company where such expense is 
imposed by statute upon the companies jointly.® 
Where, however, the safety of the public intervenes 
and requires a crossing of a particular character, 


4 Macon R., etc., Co. v. Southern 
mn. Co., 28 Ga. A. 339,110 SE 912; Chi- 
eazo,.etc., R..Co. v. Joliet, ete., R. Co., 
105 Ill. 388, 44 AmR 799. 

5. Chicago, etc., R. Co. v. Spring- 
field, etc., R. Co., 67 Ill. 142. 

6. Macon R., ete. Co. v. Southern 
R. Co., 28 Ga. A. 339, 110 SE 912; Cen- 
tral Pass. R. Co. v. Philadelphia, etc., 
R. Co., 95 Md. 428, 52 A 752. 

7 Chicago, étce., R. Co. v. Joliet, 
ete., R. Co., 105 Ill. 388, 44 AmR 799. 

[a] Effect of  agreement.—The 
statutory right of a railroad com- 
-pany to recover for the entire repair 
of the crossing from time to time on 
a petition for the assessment of dam- 
ages at the time the crossing was con- 
structed was waived by a contract be- 
-tween the two companies by which 
the junior company undertook to keep 
the crossing in repair. New York 
Cent. R. Co. v. Central Vermont R. 
Co., 248 Mass. 56, 136 NH 825. 

8. Baltimore, ete., R. Co. v. Walk- 
er, 45 Oh. St. 577, 16 NE 475. 

[a] In Ohio Rev. St. § 2593, re- 
quiring steam and street railroad com- 
panies whose tracks cross at grade 
to use crossing frogs of the most ap- 
proved pattern and materials, and to 
keep the crossings in repair at the 
joint expense of the companies, ap- 
plies to companies whose roads were 
built prior to the statute, and a steam 
railroad having put in such crossing 
frogs may recover from a street rail- 
road company its proportion of the 
cost thereof. Cincinnati St. R. Co. v. 
Cincinnati, etc., R. Co, 1 OhS&CP 
542, 32 CincLBul 4. 

9. Pennsylvania R. Co. v. Consho- 
hocken R. Co., 4 Pa. Dist. 12, 15 Pa. 
Co., 445, 454. 

10. Detroit, etc., 
road Comr., 127 Mich. 219, 
842, 62 LRA 149. “eh. 

1l. See statutory provisions; 
cases infra this note. 

[a] In{fllinois (1) the railroad and 
warehouse commission, in permitting 
one road to cross another, under L. 
(1907) p 475 § 1, must, under § 2, 
require the road seeking such crossing 
to pay the entire expense of con- 
struction, including the enlargement 
of safety appliances. State Public 
Utilities Commn. v. Illinois Cent. R. 
Co., 274 Ill. 36, 118 NE 162. (2) An 
order of the public utilities commis- 
sion apportioning the expense of a 
new interlocking plant on the basis of 
units used by several roads was im- 
proper as to a road which had ac- 
quired no crossing, and which should 
be required to pay the entire amount 
of the increased cost of construction 
and maintenance necessitated by. its 
crossing. State Public Utilities 
Commun. v. Illinois Cent. R. Co., supra. 

{b] In Iowa (1) under the statute 
providing that the crossing company 
may be compelled to interlock the 
crossing, the cost of installing the 
interlocking system must be paid by 
the crossing company (Minneapolis, 
etc., R. Co. v. Cedar Rapids, etc., R. 
Co., 114 Iowa 502, 87 NW 410), (2) 
but the cost of maintaining and oper- 
ating it may be apportioned between 
the companies (Minneapolis, etec., R. 
Co. v. Gowrie, etc., R. Co., 123 Iowa 
543, 99 NW 181). 

{c] In Maine the statute of 1895 
authorizing the railroad commission- 
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crossing’.+° 


by statute.++ 


ers to determine how railroad cross- 
ings shall be constructed and main- 
tained authorizes them to apportion 
the expense between the companies, 
but does not require that they shall 
do so, and where the road crossed 
has been finished and the crossing is 
for the benefit of the crossing com- 
pany, they may properly require it 
to pay the entire expense of its con- 
struction and maintenance. Maine 
Cent. R. Co. v. Waterville, etc., R. Co., 
89 Me. 328, 36 A 453. 

{d] In Massachusetts, under a spe- 
cial statute of 1892, providing for the 
abolition of certain grade crossings 
by the Old Colony Railroad Company 
at the expense of such company, and 
providing for its reimbursement by 
the commonwealth for a certain per- 
centage of ‘‘the actual cost” of the al- 
terations, the interest paid on money 
borrowed by the company to make the 
alterations is not a part of the ‘“ac- 
tual cost,’’ for which it is entitled to 
reimbursement. In re Old Colony R. 
Co., 185 Mass. 160, 70 NE 62. 

[e] In Michigan (1) Howell St. 
Annot. § 3301, authorizing the rail- 
road commissioner to compel the 
maintenance of flagmen, gates, or 
bridges at a crossing whenever the 
public safety requires it, provided that 
“the expense thereof shall be borne 
jointly, in equal proportions by the 
companies.” Fort-St. Union Depot 
Co. v. State R. Crossing Bd., 81 Mich. 
248, 45 NW 973 (apportionment of 
cost of bridge). (2) The statute of 
1893, authorizing the railroad com- 
missioners to require any changes an'd 
safeguards in existing crossings 
which they may deem necessary, pro- 
vides for such an apportionment of 
the expense incident thereto as the 
commissioners may deem just and rea- 
sonable. Detroit, etc., R. Co. v. Rail- 
road Comrs., 127 Mich. 219, 86 NW 
842, 62 LRA 149 (requiring street rail- 
way to share a portion of the cost of 
safeguards). (3) A statute which 
compels the company whose road is 
crossed to pay any part of the ex- 
pense of making or constructing the 
crossing has been held unconstitu- 
tional. Such company must be re- 
garded as having accepted its charter 
upon condition that its road might be 
crossed upon being paid a reasonable 
compensation therefor, but there can 
be no presumption that it ever con- 
sented to pay for the privilege of be- 
ing thus injured. Toledo, ete., R. Co. 
v. Detroit, etc., R. Co.,.62 Mich. 564, 
29 NW 500, 4 AmSR 875. (4) A stat- 
ute requiring the company whose road 
is crossed to contribute to the cost of 
keeping the crossing in repair after 
it is constructed can only be justified 
by the necessities of the case, grow- 
ing out of the fact that no repairs 
can be made at the point of crossing 
which will not extend to both tracks, 
and the extent of the expense to be 
borne by the company whose tracks 
are crossed should always be limited 
as near as may be to what would be 
necessary to keep its track in repair 
at the crossing had the same not 
been made. Toledo, etc., R. Co. v. 
Detroit, etc., R. Co., supra. 

{f] In Ohio it is provided by stat- 
ute that grade crossings shall be 
made, maintained, and kept in repair 
at the joint expense of the companies 
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to the necessity of which each of the roads contrib- 
utes, the cost of construction should be apportioned,® 
and the same is true where the safety of the public 
requires the installation of safety appliances at a 
In some jurisdictions the question of 
the expense incident to the construction or mainte-. 
nance of crossings and crossing appliances or its 
apportionment between the companies is regulated 
When the expense of construction 
and maintenance 1s to be apportioned, the amount 
for which each company may be assessed may be in 


whose tracks cross. (1) This duty is 
imposed regardless of the date of 
the respective charters (Lake Shore, 
ete, RCo. vy. Cincinnati, ete, R-Cor 
30 Oh. St. 604), and the statute applies 
without regard to priority of loca- 
tion or construction (Lake Shore, etc., 
R. Co. v. Cincinnati, etc., R. Co., su- 
pra; Lima, etc., Tract. Co. v. Toledo 
5 1ebes,' Co. 11, Ohy Cirs CHEN Se luimao 
Oh. Cir. Ct. 355). (2) A company op- 
erating a road as lessee is an owner 
within the application of the stat- 
ute. Baltimore, ete., R. Co. v. Walk- 
er, 45 Oh oSt! 151) LON Aros oe Con 
Where a junior and senior railroad 
company are not able to agree as to 
the method, the court should appor- 
tion between the roads only the cost 
of such a grade of approach as will 
be practicable, and, if the junior road 
desires a lesser grade, it may be 
charged with the additional expense 
thereof. Cincinnati Northern Tract. 
Co, v. Pittsburgh, ete., R. Co., 79 Oh: 
St. 243, 86 NE 987. (4) In such case 
not only the cost of constructing the 
crossing ordered, but the cost of main- 
taining it, must be equitably distrib- 
uted between the companies. Cincin- 
nati Northern Tract. Co. v. Pitts- 
burgh, etc., R. Co., supra. (5) Where 
a junior road has projected a dou- 
ble track road, the cost of a cross- 
ing sufficient in width to carry a dou- 
ble track should be equitably appor- 
tioned between the companies. Cin- 
cinnati Northern Tract. Co. v. Pitts- 
Dursh) etc RCo. suprayd6) aed 
apportioning the cost of an overhead 
crossing between an electric railroad 
company and a steam railroad com- 
pany, the steam company, having been 
first established, should be made to 
share the cost of constructing only 
that part of the crossing that is nec- . 
essary to provide a way and support 
for the tracks of the crossing rail- 
road. The cost of ties, rails, ballast, 
and the like must all be borne by 
the company crossing over. Akron, 
etc., R. Co. v. Sandusky, ete., Mlectric 
R. Co., 20) Oh. Cir Ct. NiiS: 408, sgtOnhe 
Cir. Ct. 608. (7) The act of April 23, 
1904, requiring the cost of construct- 
ing and the expense of maintaining 
Overhead crossings between electric 
and steam lines to be equitably ap- 
portioned among the parties inter- 
ested, does not necessarily mean an 
equal apportionment. Toledo R., etc., 
Co. v. Lima, ete., Tract. Co., 79 Oh. St. 
136, 86 NE 515. 

[g] In Texas, although the lan- 
guage of the statute is singular, it in- 
cludes the plural, so that the expense 
of installing interlocking devices is 
not required to be borne alone by the 
company whose line was last built. 
International-Great Northern R. Co. v. 
Texas, R.‘Commin.; «(Civ As) 2381) Siw 
1084 [aff 275 U. S. 503 mem, 48 SCt 
155 mem, 72 L. ed. 395 mem]. 

{h] In Washington, under Rem- 
ington Code (1915) §§ 8733—2, 8733— 
3, and § 8733—6 subd “ec,” a railroad 
granted a right to cross defendant 
road at grade on payment of expens- 
es of the crossing is not required to 
pay the entire expense of installation 
and maintenance of a safety device or- 
‘dered by the public service commis- 
sion, which should be apportioned 
equally between the roads. State v. 
Northern Pac. R. Co., 94 Wash. 10, 161 
Res50: 
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proportion to the number of trains each operates over 
the crossing,!? but it is held that the number of 
trains operated need not be taken arbitrarily as de- 
terminative of the amount to be assessed each road.*? 
A city ordinance requiring apportionment of ex- 
penses of maintaining common crossings of street 
railroads in public streets has been held to apply to 
crossings of one steam railroad by another in a pub- 
he street.+4 
[§ 325] (2) Agreements between Companies. As 
a general rule it is competent for the companies to 
agree between themselves both as to the payment 
of the cost of original construction?® and of subse- 
quent maintenance and repairs,+® even though the 
regulation of such crossings is vested in the railroad 
commission!” or a court,+® and such contracts are 
valid and binding as between the parties,'® although 
such agreements have been held void as against pub- 
lic policy.2° Sueh an agreement includes the cost 
of maintaining an interlocker ordered by a commis- 
sion.2!_ The right to cross has been held a suffi- 
cient consideration to support a contract for con- 
struction and maintenance of the crossing;??_ but 
the contrary is held where the crossing road had 
such right independently of the other’s consent,” 
and consent by the railroad to the crossing, without 
requiring proceedings to secure the right to cross, 
12. State v. Public Serv. Commn., 
275 Mo. 72, 204 SW 581. 
13. State v. Northern Pac. R. Co., 


104 Wash. 405, 176 P 539. 
14. Louisville, etc., R. Co. v. New 


ed. 786]. 


flAagman 


RAILROADS 


[afie 221 oT. <S.1400,0382 SCt S875 5 ei: 
(3) A contract by which a 
traction company agreed to pay all 
the costs and expenses incurred by a 
railway company in maintaining a 
awfully required” 
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is sufficient consideration for a street railway’s agrees a 


ment to construct and maintain the crossing.” 


Where it is necessary to apportion any expense in- — 


cident to the construction and maintenance of a 
crossing, the court or commissioners should consider 
and give effect to any existing contracts between the 
companies relative thereto.2° Agreements to main- 
tain the crossing at the expense of one railroad are 
binding on the lessee of that road,?® and a covenant 
in the lease which binds a lessee to perform all con- 
tracts of the lessor runs with the land so as to bind 
an assignee of the lease.** 

[§ 326] (3) Actions To Recover Expense. When 
the assignee of a lease is bound to repair a crossing 
in accordance with the lessor’s agreement,?* the 
assignee may be sued by the other road to recover 
expenses incurred by it in making repairs which the 
assignee was bound to make,?°® without first obtain- 
ing an apportionment of the expenses by the rail- 
road commission.?° <A petition alleging a judgment 
requiring a railroad to maintain a crossing and its 
failure to do so states a cause of action.*! 
in such an action must be supported by the evi- 
dence.*? 

[§ 327] e. Injunction. A court of equity may 
enjoin one railroad company from exercising its 
right of crossing in an arbitrary and oppressive 
ern R. Co., 160 Wis. 352, 151 NW 804. 

is. Baltimore, etc., ae) Co. v. Wa- 
bash R. Co., 31 Ind. A. 201, 67 NE 544, 

19. Chicago, ete., Cou weriOhd 


fade 
Colony Trust Co., 216 Fed. 577, 132 


by the | CCA 581; Chicago, ete. ARSCo. Wai Joe 


Findings: 


Orleans Terminal Co., 120 La. 978, 45 
S 962.. 

[a] Rule applied.--As a railroad 
company’ s right of passage in streets 
is subject to the rights of the public 
or of other railroads duly authorized 
by the city to use the streets in the 
exercise of the public right of trans- 
it, the cost of an appliance required 
by law for the protection of the pub- 
lic and both railroads against acci- 
dents at their common crossing should 
be divided among the roads. Louis- 
ville, ete., R. Co. -v. New Orleans 
Terminal Co., 120 La. 978, 45 S 962. 

15. Chicago, ete., R. Co. v. Joliet; 
* ete., R. Co., 105 Ill. 388, 44 AmR 799; 
New Jersey, etc., R. Co. v. New York 
Gent. R. Co., (nd. A.) 146, NE 114; 
Baltimore, ete., R. Co. v. Wabash R. 
Co., 31 Ind. A. 201, 67 NE 544: Hy- 
dell v. Toledo, ete., R. Co., 74 Oh. St. 
138, 77 NE 1066; Seattle, etc., R. Co. 
Vv. State, i Wash. 150 O42. So wed 
AmSR 866, 22 LRA 217. 

[a] Contracts construed.—(1) A 
contract, wherein a railroad agrees 
to defray expenses of construction 
and operation of “crossing signals 

[and] gates’ at a crossing of 
its tracks with those of another rail- 
road, does not obligate it to pay the 
cost of installation and maintenance 
of an interlocking plant thereat. 
State v. Public Serv. Commn., 275 Mo. 
72, 204 SW 531 (holding that an or- 
der of the railroad commission appor- 
tioning the cost of the interlocking 
system did not impair the contract). 
(2) An agreement by which a rail- 
road company, in consideration of the 
privilege of crossing the tracks of 
another company, bound itself-to put 
in and maintain sufficient frogs and 
erossings, so that the latter could 
“operate its road at that point with 
convenience and safety,’ and to erect 
and maintain semaphores at _ the 
crossing, did not contemplate the con- 
struction of interlocking switches 
and signals erected at far distant 

points from the intersection. Grand 
Teenie Western R. Co. v. State R: 
Commn., 40 Ind. A. 168, 81 NE 524, 528 


public authorities at the intersection 
of their tracks will not be construed 
to hold the traction company liable 
where the railway company placed a 
flagman at the crossing un'‘der a con- 
tract with a village, by which the mu- 
nicipality agreed to repeal a certain 
ordinance restricting the speed of 
trains. Akron, etc., Rapid Transit Co. 
VbriésR-1Cor, GOhVCiniCts Ns. 1299, 
28 Ons CirLs Ctersibs 

[b] Indemnity clause.—An agree- 
ment between two railway companies 
for the construction of falsework to 
carry the line of railway of one over 
the tracks of the other without the 
standard clearances may contain a 
clause indemnifying the company 
whose line is crossed from all loss, 
damage, or expense of any nature oc- 
casioned to it, including loss, damage, 
and expense that has been occasioned, 
or contributed to, by the negligence 
of its servants or agents or otherwise 
howsoever. Canadian Pac. R. Co. v. 
Canadian Northern R. Co., 24 CanR 


Cas 5 

16. Chicago, etc., R. Co. v. Joliet, 
etc., R. Co:., 105 Ill. 388, 44 AmR 799; 
New Jersey, etc., R. Co. v. New York 
Cent? :R Con Ging. “A246 Ni nadie 
New York Cent. R. Co. v. Central Ver- 
mont R. Co., 248 Mass. 56, 136 NE 
825; Hydell v. Toledo, etc., R. Co., 74 
Oh SE A138) TONE 1066s Canadian 
Pac. R. Co. v. Grand Trunk R. Co., 49 
Can. S. C. 525. 

[a] Statute not prohibiting agree- 
ment.—New Jersey, etce., R. Co. v. 


New York Cent. R. Co., (Ind. A.) “146 
NE 111. 
17. New York Cent. R. Co. v. Cen- 


tral Vermont R. Co., 243 Mass. 56, 
NE 825. 

[a] Alteration of  crossing.—A 
contract between defendant railroad 
companies providing for the payment 
of the cost of altering an existing 
erossing held binding, notwithstand- 
ing St. (1913) § 1797-56, providing 
that the railroad commission should 
fix the proportion of expenses. Chi- 
cago, ete., R. Co. v. Milwaukee North- 


136 


ae etc. RiaiCopeles Tl. 388, 44 AmR 
Oh. St. 138, 77 NE 1066. 

20. Vandalia R. Co. v. Ft. Wayne, 
AY Tract. Co., 68 Ind. A. 120, 118 NE 


21. Peo. v. Public Serv. Commn., 
180 App. Div. 773, 168 NYS 331. 

22. Harmon v. Toledo, etc., Tract. 
Co., 21 OhNPNS 76. 

23. Vandalia R. Co. v. 
etc., Tract. Co., 68 Ind. A. 120, 118 NE 


839 

Consideration.—Akron, 
Rapid: Transit Co: vi Erie R, Com 
tie Cir, Ct..N.S. 1199; 28 Ohe Cir; Ct. 


24. Steubenville, ete., Tract. Co. v. 
Pittsburgh, ete. R. Co., 105 W. Va. 
276, 142 SE 257. 

25. Grand Trunk Western R. Co, 
v. Hunt, 40 Ind. A. 168, 81 NE 524. 

26. New York Cent. R. Co. v. Cen- 
tral Vermont R. Co., 243 Mass. 56, 136 
NE 825; Lehigh Valley R. Co. Vv. 
Schuylkill R.2C0;, LEP as DistmeceGos 


27. New York Cent. R. Co Cen- 
tral Vermont R. Co., 243 Mass. 6, 136 
NE 825. 

28. See supra § 325. 

29. New York Cent. R. Co. v. Cen- 
tral Vermont R. Co., 243 Mass. 56, 136 
NE 825. 

30. New York Cent. R. Co. v. Cen- 
tral Vermont R. Co., supra. 

Sl. Toledo, etc., R. Co. v.. Toledo, 
ete. wk Cos, 21 Oh. A. 231, 153 NE 295 
{aff 114 Oh. St. 98, 150 NE 621]. 


Ft. Wayne, 


etc., 


832. See cases infra this note. 
[a] Evidence sufficient to support: 
(1) A finding that a railroad which 


acquired the road of another company, 
which had contracted to keep a cross- 
ing in repair, was under a contractual 
obligation to bear the expense of keep- 
ing the crossing in repair. New York 
Cent. R. Co. v. Central Vermont R. Co., 

243 Mass. 56, 136 NE 825. (2) A find- 
ing of a contract in an action for re- 
covery of expenses. New York Cent. 
R. Co. v. Central Vermont R. Co., su- 
pra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Hydell v. Toledo, etc., R. Co., 74. 


) 


§ 327-328] 


manner unnecessarily prejudicial to the rights of the 
other company,** and may enjoin the construction 
of a crossing at grade, where the statute provides 
that such crossings shall be prevented wherever it is 
practicable to do so,** or provides that the crossing 
shall be so constructed as not unnecessarily to im- 
pede the travel and transportation upon the road 
crossed, and a grade crossing would, under the cir- 
cumstances, constitute an unnecessary interference 
therewith;*° but, in the absence of statutory pro- 
visions as to the method of crossing, a court of equity 
cannot enjoin a grade crossing®® except where, un- 
der the circumstances of the case, a grade crossing 
is not necessary and would materially interfere with 
the operation of the road ecrossed.** A bill by one 
railroad company to enjoin another from crossing its 
track on a highway at grade will be dismissed upon 
the requisite authority for such a crossing being 
obtained from the county commissioners after the 
filing of the bill,?® and the court will not require a 
trestle, constructed and used by the crossing com- 


pany as a temporary substitute for a bridge, to be 
removed from property of the other company, which 


is not in actual use.?° Where, by statute, a court 
of equity must ascertain the mode of crossing,*® an 
injunction will be granted restraining a crossing un- 
til after the decree determining the mode.*1 Where 
a railroad has beén granted a crossing over another 
road, it cannot enjoin its grantor from subsequently 
altering its own road.*? A railroad will not be en- 
joined from constructing a crossing in a manner au- 


83. Chicago, etc., R. Co. v. Chicago, {| St. R. Co., 96 Ky. 
etc., R. Co., 5 F. Cas. No. 2,665, 6 Biss. | Kyl 42. ' 
219; West Jersey, ete, R. Co. v. At- 37. Union R. Co. 


jangic ‘City ~etc.; Tract. Co. 65 N.S. 
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R. Co., 207 Fed. 745, 125 CCA 283 [cer- 52. 
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thorized by a valid conclusive order of a railroad 
commission,** but where the order merely authoriz- 
es a crossing, a court of equity will enjoin the con- 
struction of a dangerous crossing.4+ Where the 
petition seeks only an injunction, the court cannot 
prescribe a crossing of a particular character.** 

[§ 328] 3. Determination as to Necessity, Place, 
Mode, and Expense of Crossing—a. In General. 
Under the general powers of control and regulation 
of railroads,*® the legislature may regulate the 
crossing of one railroad by another,** and such reg- 
ulation is a valid exercise of the police power.*® 
Where the railroad has a right to cross by virtue of 
a constitutional provision,*® the legislature cannot 
destroy such right,®° but a statute requiring consent 
of a commission to a grade crossing does not deprive 
the railroad of its constitutional right.°+ The ne- 
cessity for the crossing of one railroad by another is, 
in some eases, decided by the legislature itself.°” 
In some jurisdictions the statutes conferring the 
right to cross provide that if the companies are un- 
able to agree as to the compensation, place, and 
manner of crossing, these questions shall be deter- 
mined by commissioners appointed by the court,°* 
and under some it is held that an attempt and fail- 
ure to agree is a necessary condition precedent to 
the right to invoke the legal proceeding provided 
for. Such statutes have been held applicable to 
crossings of street and steam railways.®°> Under 
other statutes these questions are to be determined 
by railroad commissioners,®® and under others the 

51. Atlantic Coast Line R. Co. v. 
rae R. Commn:,.89 SiC. A172) 72S 


v. Illinois Cent. 
In re Eastern Wisconsin R., 


Eq. 613, 56 A 890. 

[a] In Ohio (1) the power of the 
court to enjoin grade crossings applies 
only to crossings between steam rail- 
roads, so that a street railway com- 
pany occupying a street where the 
street crosses a steam railroad at 
grade will not be enjoined from con- 
structing its road across the steam 
railroad at grade. Cleveland, etc., R. 
Co:v. Urbana, etc.,R. Cos, 26 Oh. Cir. 
Ct. 180. (2) One company may, by in- 
junction, compel another to remove an 
overhead crossing. Norfolk, ete. R. 
Co. v. Columbus, etc., Electric R. Co., 
18 OhNPNS 289. 

34. Williams Valley R. Co. v. Ly- 
kens, ete., R. Co., 192 Pa. 552, 44 A 46; 
Pennsylvania R. Co. v. Warren St. R. 
Co., 188 Pa. 74, 41 A 3831; Pennsyl- 
vania R. Co. v. Braddock Electric R. 
Co 152 Pay -116; 25 A: 780. 

[a] Where railroad company has 
located but not constructed a branch 
across a public road, it may sue to en- 
join a street railway company from 
constructing its road across such 
branch at grade until the rights of the 
parties at the crossing are adjusted. 
Ohio, River Junction R. Co. v. Free- 
dom, etc., R. Co., 204 Pa. 127, 538 A 773. 

[b] Where crossing company had 
already completed its road, the court 
decreed that ‘the company might be 
permitted to continue the use of the 
crossing already. put in upon its agree- 
ing to maintain watehmen at the 
crossings, stop trains before crossing, 
and pass over the crossings at a speed 
not exceeding four miles per hour. 
Philadelphia, etc., R. Co. v. Catawissa 
R. Co., 1 Walk. (Pa.), Say 

35. Chicago, etc., Co. v. Chicago, 
Secret, ©0.,.91 ree 16, 58 NW 918; 
Humeston, etc., R. Co. v. Chicago, etc., 
R. Co., 74 Iowa 554, 38 NW 413. 

36. Union R. Co. vy. Illinois Cent. 
R. Co., 207 Fed. 745, 125 CCA 283 [cer- 
tiorari den 231 U. S. 754 mem, 34 SCt 
323 mem, 58 L. ed. 467 mem]; Eliza- 
bethtown, etc., R. Co. v. Ashland, etc., 


[51 C. J.—41] 


tiorari den 231 U. S. 754 mem, 34 SCt 
323 mem, 58 L. ed. 467 mem]; Chica- 
go, ete., R. Co. v. Chicago, etc., R. Co., 
5 F.. Cas. No. °2,665,'6 Biss. 219. 

38. Lynn, etc., R. Co. v. Boston, 
ete., R. Co., 114 Mass. 88. 

39. Philadelphia R. Co.’s App., 2 
Walk. (Pa.) 243. 

40. See statutory provisions. 

41. Philadelphia, ete., R. Co. v, 
Pennsylvania Schuylkill Valley R. Co., 
“| Ranco, 4941, 

42. Buffalo Creek R. Co. v. New 
York Cent. R. Co., 96 Misc. 462, 160 
NYS 546; Lehigh, etc., R. Co. v. Dela- 
Ware ete., R. Co., 240 Pa. 401, 87 A 

43. Chicago, ete, R. Co. v. Louis- 
totes ete., R. Co., 58 SW 799, 22 KyL 

44. Southern R. Co. v. Washington, 
etc., R. Co., 102 Va. 483, 46 SE 784. 

[a] Where board of public works 
has merely authorized defendant to 
cross plaintiff’s tracks, and defendant 
threatens to change the grade of one 
rail, which would render travel on 
plaintiff's road less safe and impede 
the speed of its through trains, the 
court may properly enjoin defendant 
from so interfering with plaintiffs 
grade and remand the parties to the 
board of public works to have the 
question at issue between them deter- 
mined. Southern R. Co. v. Washing- 
ton, etc., R. Co., 102 Va. 483, 46 SE 784. 

45. Galveston, ete. R. Co. v. Gal- 
veston Electric Co., 58 Tex. Civ. A. 
427, 123 SW 1140. 

46. See supra §§ 72-75. 

47. Pittsburg, etc., R. Co. v. South- 
west Pennsylvania R. Co., 77 Pa. 173; 
State v. Kuykendall, 128 Wash. 88, 222 


Proid: 

48. Northern Pac. R. Co. v. Puget 
Sound; ,etes R. Co:,,.250) Us Se 332, 239 
Sct 474, 63 L. ed. 1018 [aff 94 Wash. 
10, 161 P 850, 97 re 701, 166 P 793]. 

49. See supra § 3 

50. State v. Kuykendall, 128 Wash. 


88, 222 P 211. 


ete., Co., 127 Wis. 641, 107 NW 496. 

53. See statutory provisions; and 
infra § 330. 

54. Lake Shore, etc., R. Co. Cin- 
cinnati, ete., R. Co., 116 Ind. 578, Ag 
NE 440; Toledo, ete, R. Co. v. ’De- 
troit, etc., R. Co., 62 Mich. 564, 29 NW 
500, 4 AmSR 875; In re Boston Hoo- 
sac ‘Tunnel, ete: R.\-Co.,7 9 ON: Ye. 09); 
uate Lockport} rete.;2R:) Cont? IN. oY. 

[a] No particular act is required 
as an attempt to agree, and a written 
proposition by one company and the 
lapse of a month without any an- 
swer is sufficient to justify a finding 
that the companies were unable to 
agree. In re Eastern Wisconsin R., 
ete.; Co., 127 Wis. 641, 107 NW 496. 

[b] Three things must be em- 
braced in the attempt to agree; name- 
ly, the compensation, the place, and 
the manner of crossing. Lake Shore, 
ete:., R. Co: -v.. Cincinnati; etc,," -R. 
Co., 116 Ind. 578, 19 NE 440. 

55. Port Richmond, etc., Electric R. 
Co. v. State Island Rapid Transit R. 
Co., 71 Hun 179, 24 NYS 566 [aff 144 N. 
Y. 445, 39 NE 392]; People’s R. Co. 
v. Syracuse, etc., R. Co., 51 Hun 643, 
6 NYS 326, 22 AbbNCas 427. 

56. See statutory provisions; 
cases infra this note. 

[a] Im Illinois the statute provid- 
ing for the determination of the place 
and mode of crossing (Rev. St. ¢ 114 
§ 209) is to be regarded as in pari 
materia with the provisions for the 
exercise of the power of eminent do- 
main (Rev. St. c 114 §§ 18, 20). Ma- 
lott v. Collinsville, ete., Electric R. 
Co., 108 Fed. 313, 47 CCA 345 (apply- 
ing rules to electric railroad). 

{[b] In New York (1) the statute 
of 1897 authorizes railroad commis- 
sioners to determine the mode of 
crossing, but the statute does not re- 
peal the act of 1890 in so far as it 
provides for the compensation and 
place of crossing to be determined by 


and 
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place and manner of crossing are to be determined 
by courts of equity or other designated courts.°* 
Where a special procedure relative to crossings is 
provided by statute, it must be followed,®® and the 
general provisions as to acquiring property for rail- 
road purposes or determining the rights of other 
property owners are not applicable.*® 


commissioners appointed by the court, 
or the act of 1893, which provides that 
the court may, pending such proceed- 
ing, authorize a temporary crossing 
(Oneonta, ete., R. Co. v. Cooperstown, 
etc., R. Co., 85 App. Div. 284, 83 NYS 
307; Olean St. R. Co. v. Pennsylvania 
RCo. 75 “App? Divil412,. 78 NYSe1Ly3 
Laff 175 N. Y. 468, 67 NE 1086]); (2) 
and the proper procedure under these 
different statutes would be to ap- 
ply in the first instance for the ap- 
pointment of commissioners by the 
court to determine the compensation 
and place of crossing and then to the 
railroad commissioners to determine 
the manner of crossing, and pending 
the decision of either or both the court 
may, under the act of 1893, authorize 
a temporary crossing (Olean St. R. 
Co. v. Pennsylvania, etce., R. Co., su- 
pra). 

Powers and proceedings of commis- 
sioners see infra § 329. 

57. See infra § 331. 

58. Chicago Great Western R. Co. 
v. Des Moines Western R. Co., 186 
Iowa 270,.169 NW 637; In re New 
York sete, +R: Col. 110k Nery 3745 18 
NE 120 [aff 44 Hun 215]; Central Ver- 
mont R. Co. v. Woodstock R. Co., 50 
Vt. 452. ; 

[a] Involving change of location. 
—Under the New York statute of 
1850, providing in § 22 for the ap- 
pointment of commissioners at the 
instance of any person aggrieved by 
the proposed location to consider a 
change of route, and in § 28, for the 
appointment of commissioners where 
one road desires to cross another, to 
determine the compensation, place, 
and manner of crossing, both ques- 
tions may, in a controversy between 
two railroads as to a crossing, be de- 
cided under the latter provision and 
the proceeding should be so instituted. 
In re New York, etc., R. Co., 110 N. 
Y. 374, 18 NE 120 [aff 44 Hun 215]; 
In re New York, etc., R. Co., 99 N. Y. 
388, 2 NE 35; In re Lake Shore, etc., 
R. Co., 89 N. Y. 442. 

59. Central Vermont R. Co. v. 
Woodstock R. Co., 50 Vt. 452. 

60. See supra § 74. 

61. See statutory provisions; 
eases infra this note. 

[a] In Illinois (1) Public Utilities 
Act §§ 45, 46 gives control of rail- 
road crossings to the public utilities 
commission. St. Louis, ete., R. Co. v. 
Commerce Commn., 309 Ill. 621, 141 
NE 405 (removal of switch track is 
within jurisdiction of the commis- 
sion). (2) The public utilities com- 
mission is not prevented by consid- 
erations of public safety or by any 
declared public policy from permit- 
ting one railroad to cross another at 
grade. Alton, etc., R. Co. v. Vandalia 
RCO. EOS LL AGS 91.084 NE S800: 
(3) While the statute requires the 
commission to view the place of pro- 
posed crossing, where the commis- 
sion viewed the premises on the orig- 
jnal proceeding to locate it, it need 
not do so again on a supplemental 
proceeding, the view under the orig- 
inal proceeding being sufficient. State 
Public Utilities Commn. vy. Vandalia 
Re Co. 222 D1. 30, Tid NEb8 Si 64 eA 
determination of the publie utilities 
commission as to the point at which 
and the method by which one rail- 
road could cross another is not res 
judicata in subsequent proceedings 
by the first road to condemn a right 
of way across the track of the other 
railroad, on the question of whether 


and 
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the land so sought to be taken was to 
be devoted to a public use. Litchfield, 
etc: (Re, Co. w. ‘Alton, ete, RR: (Co. 305 
Ill. 388, 1837 NE 248. (5) The public 
utilities commission may modify an 
order of the railroad and warehouse 
commission made under lL. (1907) p 
475, amending Act (1889) p 223 § 1 
(State Public Utilities Commn. v. Il- 
linois Cent. R. Co., 274 Ill. 36, 113 NH 
162 [holding that such an order, not 
entered by consent or agreement, but 
complied with for twenty-three years, 
was not a contract barring modifica- 
tion by the utilities commission]), 
(6) by which. act (Act [1889] § 1) all 
questions relative to crossings were, 
on objéction to the crossing, to be 
decided by the railroad and ware- 
house commission. (Illinois Cent. R. 
Cownv.eSt.; Louis;-etes: R.tCos. 1259 Ll: 
A. £46). 107) i Lint CL889) Dp 2235 Se 
amended by L. (1907) p 475, requir- 
ing application to the commission be- 
fore a crossing can be made, does not 
repeal Railroad Act (1872) § 19, giving 
the right to cross, but requires the 
railroad and warehouse commission 
to determine the place and manner a 
railroad may cross the tracks of an- 
other. Railroad, etc., Commn. v. Peo- 
ria, éte., RP Co, 267 Tk. 462,208 NE 
655: (8) *The- term “main track,” as 
used in the Crossing Act (L. [1907] p 
475), requiring permission for a cross- 
ing, is wsed in the ordinary sense of 
principal, chief, leading, or most i 
portant track. Chicago, etc., R. Co. 
Jacksonville R., ete., Cor 245 Ill. 155, 
91 NE 1024. 

[b] In Indiana (1) the railroad 
commission is invested by the act of 
1905 with the authority previously ex- 
ercised by the auditor-general in re- 
gard to the requiring of interlocking 
devises and the supervision of cross- 
ings. Grand Trunk Western R. Co. v. 
Hunt, 40 Ind. A. 168, 81 NE 524. (2) 
This act, authorizing the railroad 
commission to compel the installation 
of interlocking plants at railroad 
track crossings, is not unconstitu- 
tional as depriving of property with- 
out due process of law, or denying 
equal protection of law. Cincinnati, 
etc., R. Co. v. State R. Commn., 180 
Ind. 243, 102 NE 852. 

[ec] In Michigan (1) although Pub. 
Acts (1909) No. 300 § 14 gives the 
public service commission the author- 
ity to. direct the companies using the 
crossing to make the necessary re- 
pairs to the frogs to render the cross- 
ing safe, it does not authorize it to 
apportion the expense of such re- 
pairs between the companies, but it 
can require the repairs to be made and 
permit the senior company thereafter 
to recover the expense incurred by it 
from the junior company. Pere Mar- 
quette R. Co. v. State Publie Utilities 
Commn., 218 Mich. 307, 188 NW 515. 
(2) Under the earlier statute (How- 
ell St. § 3332), commissioners ap- 
pointed by the court determined 
whether the crossing required the 
taking of property. Toledo, ete., R. 
Co. v. East Saginaw, etce., R. Co., 72 
Mich. 206, 40 NW 436. 

[d] In New York the commission, 
under* Pub. Serv. Commn. L. § 50, 
giving it power to fix the proportion 
of the cost or expense to be borne 
by each of the roads for a crossing im- 
provement requiring a joint action 
by the roads, may impose it all on 
one. Peo. v. Public Serv. Commn., 180 
App. Div. 773, 168 NYS 331. 

{e] In Oklahoma, under Const. art 


[§§ 328-329 


[§ 329] b. Powers and Proceedings of Commis- 
sioners—(1) In General. 
regulation and control of railroads is vested in a 
board of commissioners,°°® and the statutes creating 
such a board give to the commission the right to 
regulate all questions relating to the place and man- 
ner of crossings.°+ 


In many jurisdictions the 


Such statutes have been held 


9 § 18, the corporation commission 
has jurisdiction to determine the ne- 
cessity for, and propriety of, a cross- 
ing of one railroad by another, and 
the place and manner in ee ag 
to be made. Missouri, etc., R 
Richardson, 25 Okl. 640, 106 ee 108 
(mo question of taking property, or 
compensation, can be determined by 
the commission). 

[f] Im Pennsylvania Pub. Serv. 
Co: Le. art..5 § 12 confers, upon: the 
public service commission, in a pro- 
ceeding to obtain the commission’s 
approval of a renewal or relocation 
of a crossing over another railroad 
company, power to place the expense 
of the relocation upon either or both 
of the railroad companies concerned 
in making the improvement. Schuyl- 
kill R. Co. v. Public Serv. Commn., 268 
Pa. 430, 112 A 5 (contract to appor- 
tion expenses held admissible in 
evidence as it is presumed to have 
been filed in accordance with the law). 

{g] In Virginia the constitution 
and statutes impose the duty upon 
the corporation commission. Norfolk, 
etc., R. Co. v. Tidewater R>-Co., 105 
Va. 129, 52 SE 852 (citing the code 
of 1904, which authorizes the corpo- 
ration commission to determine the 
necessity for, and the place and mode 
of, crossing, but leaves the compen- 
sation to be determined by the laws 
regulating the exercise of the right 
of eminent domain). 

[h] In Washington (1) the de- 
partment of public works has juris- 
diction to determine the type of cross- 
ing of railroad tracks under Reming- 
ton Comp. St. § 10513, requiring the 
department’s permission before a 
grade crossing could be made, where 
the petition properiy asks for a grade 
crossing, if un’der crossings and over 
crossings are impractical. State v. 
State Public Works Dept., 286 P 39. 
(2) The department must permit a 
grade crossing, on a railroad’s peti- 
tion therefor, if it finds over or under 
grade crossings impracticable, but 
may prescribe the manner and terms. 
State v. Kuykendall, 128 Wash. 88, 222 
P 211. (3) The fact that a petition 
for a grade crossing over another 
railroad was impracticable because of 
the topography of the country did not 
deprive the department of public 
works of jurisdiction to prescribe the 
crossing. State v. State Public Works 
Dept., supra, (4) If two railroads us- 
ing a road crossed cannot agree on 
apportionment of the cost, the ‘depart- 
ment of public works has jurisdic- 
tion to apportion it. State v. State 
Public Works Dept., supra. (5) Con- 
demnation is not necessary before the 
department may determine the type 
of railway crossing and apportion the 
cost. State v. State Public Works 
Dept., supra (one of the purposes of 
conferring jurisdiction over railroad 
crossings by Remington Comp. St. § 
10516, amended by the laws 1925 
[Remington Comp. St. Suppl. (1927) 
§ 10516 subd C], on the department of 
public works, was to ascertain and 
apportion costs). 

[i] In Wisconsin (1) under L. 
(1907) pp 439-447 c 454, by which §§ 
1797-39 to 1797-60 were added to the 
statute of 1898, the railroad commis- 
sion has power to determine the place 
and manner of the crossing of rail- 
road tracks of different railroad com- 
panies previously possessed by com- 
missioners appointed by the court un- 
der St. (1898) § 1828 subd 6, leav- 


For laser cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to give the commission power to order the raising of 
the grade of the senior road to enable the junior road 
to cross at grade,°? or to require the installation of 
interlocking devices at grade crossings;** and it has 
been held that a municipal grant of the right to lay 
track in a street is subject to the right of the com- 
mission to regulate a crossing of another track pre- 
It has been held that the commis- 
sion has no jurisdiction to determine the rights of 
the parties in an attempt by one road to take part 
of another’s right of way where there is no inter- 
section or union of the respective tracks.%* 
has it jurisdiction to enforce contracts for the repair 
When no restric- 
tions are placed upon the commission as to the time 
and conditions upon which it will approve a eross- 


viously laid.*4 


and maintenance of a crossing.®® 


ing, it may withhold its consent 


ing for the latter only the question 
of compensation (State v. State R. 
Commn., 140 Wis. 181, 121 NW 932; 
State v. State R. Commn., 140 Wis. 
182, 121 NE 932; State v. State R. 
Commn., 140 Wis. 145, 121 NE 919), 
(2) and the railroad commission, upon 
granting a certificate of public cen- 
venience and necessity and appor- 
tioning the expense to be charged to 
each road in the future, should leave 
the amount of damages occasioned by 
the crossing to be awarded by the 
commissioners appointed by the court 
in the subsequent proceedings to con- 
demn the crossing (State v. State R. 
Commn., supra; State v. State R. 
Commn., supra; State v. State R. 
Commn., supra). (3) The law as it 
existed before the enactment of L. 
(1907) p 439 c 454, respecting the 
right of a railroad company to “esig- 
nate its route, was not abrogated by 
that law. State v. State R. Commn., 
supra; State v. State R. Commn., su- 
pra; State v. State R. Commn., supra. 
(4) The railroad commission, in the 
exercise of the police power, cannot 
compel a railroad whose road is 
crossed by another railroad to pay 
half the expense of the crossing. 
State vy. State R. Commn., supra> 
State v. State R. Commn., supra; 
State v. State R. Commn., supra. 

[i] In Canada (1) questions relat- 
ing to the crossing of one railroad by 
another were formerly regulated by 
the railway committee of the privy 
council (Grand Trunk R. Co. v. Ham- 
jilton Radial Electric R. Co., 29 Ont. 
143; Ottawa, etc., R. Co. v. Atlantic, 
tc. eh Oo. CankRGas 10L)57 (2) 
and in case of the crossing of a do- 
minion railroad by a provincial rail- 
road of Ontario, it was held necessary 
for the company desiring to effect the 
crossing to procure the approval of 
the commissioner of public works for 
Ontario as well as the approval of 
the railway committee of the privy 
council of the dominion (Credit Val- 
ley R. Co. v. Great Western R. Co., 25 
Grant Ch. 507); (3) but under the 
Railway Act of 1903 such questions 
are regulated by the railroad commis- 
sioners (Canadian Pac. R. Co. v. Grand 
Trunk R. Co., 12 Ont. L. 320, 7 OntWR 
814; Canadian Pac. R. Co. v. Bay of 


Quinte R. Co., 3 OntWR 542, 658), (4) - 


and so under the Railway Act of 1906 
(Toronto R. Co. v. Toronto, [1920] A. 
Cc. 426; Canadian Pac. R. Co. v. Toron- 
to, [1911] A. C. 461 [dism app 42 Can. 
S. GC. 613]; Essex Terminal R. Co. v. 
Windsor, ‘etc., RR. €o., 40 Can., S. iC. 
620 [the board has power to refuse 
to set aside orders complained of]; 
Pointe aux Trembles Terminal R. Co. 
v. Canadian Northern Quebec R. Co., 
27 CanRCas 439; Re Regina, etc., R. 
Co., 26 WestLR 521; Canadian North- 
ern Western R. Co. v. Canadian Pac. 
Rov, orAlta.2 F247) 65) “Phetde= 
cision of the commission is binding 
upon all courts. James Bay R. Co. v. 
Grand Trunk R. Co., 
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crossing.?° 
the installation 


equally safe.7+ 
Nor 


sion.?3 


altogether,®? or 


372. (6) The railroad commissioners 
in authorizing one railroad company 
to make a crossing under the tracks 
of another railroad may require that 
the masonry work of the under cross- 
ing shall be sufficient to allow the 
construction of an additional track on 
the line of the company whose track 
is crossed. James Bay R. Co. v. Grand 
Trunk R. Co., supra. (7) The commis- 
sion may order strengthening subway 
for increased traffic. Canadian Pac. 
R. Co. v. Grand Trunk R. Co., 49 Can. 
S. C. 525. (8) The power of the board 
to order a connection between rail- 
roads running through the same town, 
on application, does not give it power 
to entertain an application when the 
lines ‘do not sorun. North Battleford 
Bd. of Trade v. Canadian Nat. R. Co., 
29 CanR€as 196. (9) The board has 
jurisdiction to regulate the crossing 
of a provincial over a dominion rail- 
way at the point of intersection. Mid- 
land R. Co. v. Grand Trunk Pac. R. 
Co., 23 CanRCas 80; London v. London 
St. R. Co., 19 CanRCas 436. (10) The 
board has no jurisdiction to authorize 
a railway company operating under a 
provincial law to take and use the 
lands and trade of a dominion railway 
company and to maintain anid operate 
the necessary switches, but crossings 
may be authorized and protection 
thereof ordered at the expense of the 
applicant provincial company where 
it is the junior road. St. John, etc., 
R. Co, v. Canadian Pac. R. Co., 17 Can 
RCas 334, 20 DomLR 914. (11) Appli- 
cations to cross at grade will be grant- 
ed more readily when made by a mu- 
nicipality than by a railroad. St. 
Thomas vy. Michigan Cent. R. Co., 14 
CanRCas 338 (application for grade 
crossing of street railway). (12) 
Under Dominion Railway Act § 237 
the board of railway commissioners 
cannot make an order against a rail- 
way company for payment of the rea- 
sonable expenditure of a telephone 
company, made without the sanction 
of the board, to meet a ‘dangerous 
situation at a crossing. Bell Tel. Co. 
v. Windsor Essex, etc., R. Co., 8 CanR 
Cas 20. (13) Where the wires of a 
telephone company crossing the line 
of a railway which is changing its 
system of operation from steam to 
electricity require to be raised, the 
railway being senior, the telephone 
company must bear the cost. Lendon 
R. Commn. v. Bell. Tel. Co., 18 CanR 
Cas 435. (14) Cost of additional pro- 
tection at a railroad and street rail- 
road crossing may be placed upon the 
railroad, in view of an agreement to 
that effect. Canadian National R. 
Co. v. Montreal Tramways, 33 CanR 
Cas 32. (15) The board will not per- 
mit the crossing of a railroad by a 
spur unless such crossing is reason- 
ably necessary. Re Midland R. Co., 
23 WestLR 593. i 

62. Alton, etc., R. Co. v. Vandalia 
R. Co., 208 Ill. 68, 108 NE 800. 

63. State Public Utilities Commn. 


Street and electric railroads. 
tions the statutes giving supervision of railroads to 
the railroad commission have been held not to ex- 
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grant it upon such terms as it sees fit,°® and where 
consent is secured on condition, the railroad has no 
absolute right to eross.®? 
sion is sufficient authority for a railroad to enter 
upon the right of way of another road for the pur- 
pose of constructing an interlocking system at the 
The railroad commission cannot require 


The order of a commis- 


of a certain type of safety device 


where the railroads have agreed to another type 


Where the commission has made its 


final determination as to the necessity, place, mode, 
and compensation for the crossing, its authority is 
at an end,** and it cannot modify or change its deci- 


In some jurisdic- 


{v. Illinois Cent. R. Co., 274 Ill. 36, 113 
NE 162; International-Great North- 
ern R. Co. v. Texas R. Commn., (Tex. 
Civ. A.) 281 SW 1084 [aff 275 U. S. 503 
mem, 48 SCt 155 mem, 72 L. ed. 395 


mem]. 

[a] Where interlocking device is 
ordered at the intersection of one 
railroad with another, and the two 
are ordered to divide the expense, it 
is the duty of the first road to pro- 
ceed with construction of the plant, 
and if the other road fails to pay 
the sums becoming due under the or- 
der, the first road can invoke proper 
means to collect, if under the law and 
facts collection is possible. State v. 
Missouri Pac. R. Co., 280 Mo. 456, 218 
SW 310. 


64 Chicago, etc., Tract. Co. v. Illi- 
pore Cent. R. Co., 246 Ill. 146, 92 NE 

oe 

65. Atchison, etc., R. Co. v. Kan- 


sas City, etc., R. Co., 67 Kan. 569, 70 
P9395. 1d 189g. 
66. Schuylkill R. Co. v. State Pub- 
lic Serv. Commn., 85 Pa. Super. 259. 
7. Atlantic Coast Line R. Co. v. 
R. Commn., 89 S. C. 472, +2 SH 


Atlantic Coast Line R. Co. v. 
R. Commn., supra. 

a] Discretion of commission.— 
So long as the commission acts within 
the law and a reasonable discretion, 
it is subject to no control save that 
of the legislature, and its require- 
ments that a railroad petitioning for 
a grade crossing furnish the commis- 
sion with preliminary plans for an 
interlocking switch, that all necessary 
material be assembled before the 
work is begun, and that no engine or 
train be operated over such Tracks 
until inspected by the commission are 
within its authority and discretion. 
Atlantic Coast Line R. Co. v. State R. 
Commn., 89.S. C. 472,.72 SH.18. 

69. Atlantic Coast Line R. Co. v. 
State R. Commn., supra. 

70. State v. Missouri Pac. R. Co., 
280 Mo. 456, 218 SW 310. 

71. State Corp. Commn. v. Sea- 
board Air Line R. Co., 173 N. C. 413, 
92 SE 150. 

72. Union Terminal R. Co. v. Rail- 
road Comrs., 54 Kan. 352, 38 P 290. 

73. Union Terminal R. Co. v. Rail- 
road Comrs., supra; Boston, ete, R. 
Co. v. Saco. Valley Electric R. Co., 98 
Me. 78, 56 A 202. 

[a] Modifying or making tempo- 
rary decree.—The,board of railroad 
commissioners has no authority to 
modify or change a decree once ren- 
dered by it for the construction and 
maintenance of a railroad crossing, 
except on a new application, notice, 
and hearing, nor can it, before appeal, 
make a temporary decree not purport- 
ing to represent its judgment in the 
premises, as for a temporary crossing 
at grade, until it shall definitely de- 
cide the permanent character of the 
crossing. Boston, ete., R. Co. v. Saco 
Gro Electric R. Co.; 98 Me. 78, 56 
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tend to electric roads,7* and-in such case the com- 
mission has no jurisdiction to entertain an applica- 
tion for a crossing between a steam and an electric 
railroad,’® and an order defining the mode and char- 
acter of the crossing is not a condition precedent to 


the right to cross.7° 


[§ 330] (2) Commissioners Appointed by Courts. 
In some jurisdictions, by statute, the court, on fail- 
ure of the companies to agree, will appoint commis- 
Under such statutes the court will not, 
on an application for the appointment of commis- 
sloners, pass upon any questions with regard to the 
crossing which it is the province of the commission- 
These statutes are held to con- 
fer upon the commissioners the power to determine 
all matters with respect to the crossing which would 


sloners.?7 


ers to determine.?® 
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ment between the companies in case they had been 
able to agree,?7® and not only to determine such mat- 
ters as relate to the interests of the companies, but 
also those relating to the safety of the public.®°® 
commissioners may provide as to the materials to 


The 


be used,®! and the right to determine the manner of 


accidents. §? 


of crossing.’4 


ordinarily be provided for by a contract or agree- 


74. See supra § 74 text and note 95. 

75. Kansas City R. Co. v. Railroad 
Comrs., 73 Kan. 168, 84 P 755. 

76. Galveston, etc., R. Co. v. Gal- 
veston Hlectric Co., 58 Tex. Civ. A. 
427, 123 SW 1140. 

77. See statutory provisions; 
cases infra this note. 

{a] In New York (1) under Rail- 
road L. (L. [1890] pp 1084, 1087 c¢. 
565) § 4 subd. 5, giving a railroad the 
right to cross another railroad, and 
§ 12, providing for appointment of 
commissioners where the railroads 
cannot agree on the manner of inter- 
section and connection, commissioners 
are properly appointed to determine 
the differences. Jennings v. Dela- 
ware, etc., R. Co., 190 N. Y. 544, 338 NE 
1126. (2) This may be done under 
Railroad L. (L. [1890] p 1084 c 565) § 
4 subd 5, and § 12, although the place 
at and on which a new road locates 


and 


a switch or turnout, for intersecting. 


with an old road, prior to the applica- 
tion. therefor, is devoted by the old 
road to a specific use in the discharge 
of its public duties as a railroad com- 
pany, so long as the new road does 
not invade or take such lands, so that 
the use to which they have been ap- 
propriated will thereby be rendered 
ineffectual. Jennings v. Delaware, 
etc., R. Co., supta. (3) Where a peti- 
tion showing all facts is undenied, 
the petitioner is entitled to an order 
appointing the commissioners. Bos- 
ton; etc., -R; Co. ve Droy, ete, Ri ' Cos 
58 HowPr 167. (4) The Public Seryv- 
ice Commissions Law (L. [1907] p 920 
ec 429) has been held not to affect the 
provision of the Railroad Law (L, 
[1890] p 1087 c 565 § 12), requiring 
determination by commissioners ap- 
pointed by the court in case of dis- 
agreement. Ft. Edward v. Hudson 
Valley R. Co., 192 N. Y. 139, 84 NE 
962. (5) A village, having authorized 
an electric railway to lay tracks in 
a street and across a steam railroad, 
must be deemed to have included the 
right of the companies to intersect 
their tracks to exchange cars, and the 
village trustees had the right to par- 
ticipate in the determination of the 
place and making of such intersection, 
and the two companies and the village 
being unable to agree upon the matter, 
the duty devolved upon the supreme 
court to make such determination, 
which may be done through commis- 
sioners. Ft. Edward v. Hudson Val- 
ley R. Co., supra. (6) Where a rail- 
road agr eed to bear expenses of car- 
rying its road under the_ turnpike, 
along which was a trolley line, there 
was no necessity for thé appointment 
of a commission by the court under 
Railroad L. § 22. New Platz, etc., 
Tract. Co. v. Central New England R. 
Co., 84 Misc. 528, 147 NYS 624. 

78. Buffalo, .etc. R. Co. v. New 
York, etc., R. Co., 72 Hun 583, 25 NYS 
265. 

fa] Discretion of commission.— 
The language of the statute being 


that the commissioners shall decide 
“the point and manner” of the cross- 
ing, it has been held that they have 
discretion as to the spot of the cross- 
ing and the mode of its accomplish- 
ment.) Boston; ete, R. Co. ws Poy, 
etc:., R., Co.,, 58 HowPr (Ni Ys)s.1 67. 
[b] In Missouri, under Rev. St. 
(1889) § 25438, providing that upon 
failure of the railroads to agree the 
court shall appoint commissioners to 
determine the place, mode, and com- 
pensation, the court may, in such 
case, appoint the commissioners with- 
out first deciding whether such a 
crossing will materially interfere 
with the use of the road crossed. 
Kansas City, etce.,, R. Co. v. Kansas 
ee etc., R. Co., 118 Mo. 599, 24 SW 


79. Chicago, etc., R. Co. v. Kansas 
City, ete:, R. Co., 110 Mo. 510, 19 SW 
826; In re Lockport, CLC. RE FCO Alo 
TEKH (ONES: NE Oe 

c0n cin as Lockport, RaCos 
supra. 

Sis Chicazo, 2etc:;;, Re Cos nyeKkan= 
sas City, etc., R. Co., 110 Mo. 510, 19 
SW 826. ; 

82. In re Lockport, etc., R. Co., 19 
Hun (N. Y.) 38 (holding that the com- 
missioners may determine such mat- 
ters as whether trains shall come to a 
full stop before crossing and whether 
a flagman shall be employed, etc.). 
But see Matter of Long Island Cent. 
R.. Co. Fo Lhomps.  & (EF Ns) «429 
(holding that the commissioners can- 
not regulate the speed at which trains 
shall pass the crossing). 

83. St. Louis Transfer R. Co. v. 
Sy one etc., R. Co., 100 Mo. 419, 13 

84. See statutory provisions; 
cases infra this note. 

[a] In Delaware, where, under the 
General Corporation Law (22 L. p 
815 c 394), a railroad company is per- 
mitted by the court to construct its 
line across another railroad at grade, 
the decree will prescribe the specific 
method of construction and the appli- 
ances essential therefor, which, with 
the attendance required for their 
operation, will be at the expense of 
the company making the application. 
New Castle, etc., R. Co. v. Delaware 
RR, Co. 8 Delis Chi 4198168 A 4386! 

[b] In New Jersey the statute of 
1895, authorizing the chancellor to de- 
termine the place and manner of 
crossings, does not apply to crossings 
within city limits, but the chancellor 
has jurisdiction upon the ground that. 
where two carriers have a right of 
common easement in a place, the 
mode of its use may be regulated by 
a court of equity, and in such cases 
the court, in determining the question, 
should be governed by the same con- 
siderations as if the application was 
made under the statute. one City, 
etc., R. Co. v. New-York, ete, R. Co:, 
62 N. J. Eq. 390. 53 A 709. 

{c] In Ohio the statute of 1902, au- 


etc., 


and 


thorizing the court of common pleas! Western Maryland R. Ca., 


crossing does not relate merely to the mechanical 
means and appliances to be used, but includes the 
manner of using the crossing and precautions against 
The commissioners should gio upon and 
view the premises where the crossing is located, but 
this fact need not be stated in their report.** 

[§ 331] ¢. Jurisdiction and Power of Courts. 
Statutory provisions in many jurisdictions author- 
ize certain courts to regulate the place and manner 
Such a statute is an exercise of the 


of the coynty where the crossing is 
located tp determine the mode of 
crossing, being original legislation, 
did not exempt pending actions or 
proceedings from its legislation. 
Wheeling, etc., R. Co. v. Toledo R., 
etc., Co., 72 Oh. St. 368, 74 NE 209, 106 
AmSR 622. 

[ad] In Pennsylvania (1) the pow- 
er of the court to prevent grade cross- 
ings when practicable to do so, under 
the statute of 1871, is not affected by 
the constitutional provision authoriz- 
ing any railroad to cross any other 
railroad. Perry County R. Extension 
Co. v. Newport, etc., R. Co., 150 Pa. 
193, 24 A 709; Northern Cent. R. Co.’s 
App: 103 "Par 62h, C2 Iw AS threefold 
duty is imposed upon the court by the 
statute: First, to ascertain the mode 
of crossing which will do the least 
practicable injury to the road crossed; 
second, to compel by its decree the 
adoption of that mode; third, to pre- 
vent by its process a crossing at grade 
if a different kind of crossing is rea- 
sonably practicable. Baltimore, etc., 
RisComv: Hanover, ete.” Stu. CO. ote) 
Pa. Co. 291. (3) Under this statute a 
standard gauge railway, whose tracks 
are threatened to be crossed by the 
tracks of a narrow gauge railroad, 
‘whose articles indicate an incorpora- 
tion under Act March 18, 1875 (P. L. 


p 28), may sue in equity, and question | 


the latter’s right to widen its gauge 
so far as such proposed act relates 
to the former’s own interests, without 
regard to the official action of the 
commonwealth; Act April 23, 1903 (P. 
L. p 280), authorizing railroads to 
bring their tracks to a_ standard 
gauge, not applying under its express 
provisions to companies subject. to 
thevact of 1875. Kane, etc., RR: Cosy 
Pittsburgh} ete: RCo, 241 Pa. 608, 
88 A 793. (4) The statute does not 
apply where the parties have already 
established a crossing and are using 
it. Park Steel Co. v. Allegheny Val- 
léyiR. | Coye21 3 Pa S225 Oa PA's 
Western New York, etc, R. Co. v. 
Buffalo, ete. RCo; 193. Pas, bas 44 
A 242. €5) Nor does it apply to con- 
nections, even though the connection 
between railroads involves a crossing 
of a siding or switch. Western Alle- 
gheny R.2Covs? Petie233ePay 253mie2 
A 687. 

fe] In ‘Washington, under the 
statute expressly providing that such 
matters are to. be determined in the 
same manner as under the procedure 
for taking land, the court need not 
declare a necessity for a crossing at 
a point greatly injurious to the senior 
road. Seattle, etc., R. Co. v. State, 7 
Wash. 150, 34 P 551, 38 AmSR 866, 22 
LRA 217. 

{f] In West Virginia (1) under 
the statutory provisions regulating 
crossings, the right to cross is not ab- 
solute, but, in case of disagreement, 
resort must be had to a court of 
equity. Elkins Electric R. Co. v. 
163 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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police power of the state,*° and incorporation prior 
to the passage of such a statute has been held not to 
affect its applicability.8° <A statute giving to the 
court the power to determine the mode and appor- 
tionment of costs of a crossing applies to all cross- 
ings whether at, above, or below grade,’? and its 
judgment thereon cannot be affected by, a subsequent 
ordinance.** In some jurisdictions it has been held 
that the court may, in the exercise of the powers 
conferred upon it, change the location of the cross- 
ing,®® while in others the contrary has been held.®° 
Under some statutes it has been held that the court 
may preseribe the safety precautions to be taken by 
the railroad seeking to cross,°! or make a decree 
requiring the existing railroad to do certain acts.9? 
Where the legislature has not prescribed the mode 
of crossing, courts of equity have jurisdiction to 
reeulate the manner of crossing so as to protect the 
rights of the parties and prevent the infliction of 
unnecessary Injury upon the road crossed,°* but it 
has been held that, unless the circumstances require 
it, the court cannot require other than a grade cross- 
ing.°* A court of equity also has jurisdiction spe- 
cifically to enforce a contract between the companies 
as to how a crossing shall be used,®® and where two 
railroad companies have a community of interest in 
the land on which they cross each other and disagree 
as to their respective rights, a court of equity will 
control and direct its use.°® A court of equity hav- 
ing jurisdiction to prevent grade crossings may, on 
ordering a crossing of a different character, author- 
ize the temporary use of a grade crossing for con- 
struction purposes,®’? but the time it may be used 


724 [aff 186 Fed. 1022 mem, 108 ae R.> Co.; 
557 mem (certiorari den 223 637. 
725 mem, 32 SCt 525 mem, 56 L & [b] Pattern 


631 mem)]. (2) A decree of a court 
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186 Iowa 270, 169 NW 


court may not prescribe and compel 
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should be limited by the court.°® A statute giving a 
court of equity power to determine the place and 
manner of crossing does not authorize it to condemn 
the property of the road crossed and fix the compen- 
sation, but the right to cross, unless the parties can 
agree, must be secured by proper proceedings at 
law.®® Where the determination is by a court of 
equity, the proper proceeding is by bill or petition in 
equity. 

Change of crossing after construction is, in some 
jurisdictions, regulated by statute.? 

Street railroad crossings. The various statutes 
giving the court the power to regulate crossings have 
been held applicable? and inapplicable* to street 
railroads. An act giving street railroads the power 
to cross railroads at grade has been held not to af- 
fect the power of the court to prevent them from 
so doing.® 

[§ 332] d. Parties. In a proceeding in equity to 
fix a crossing, holders of the mortgage bonds of de- 
fendant railroads are not necessary parties when the 
trustees in the mortgage are joined as parties.® 

[§ 333] e. Pleading. The rules of pleading in 
proceedings ‘to condemn property of a railroad for a 
crossing are treated elsewhere in this work.” A 
petition to secure determination of a crossing must 
sufficiently allege all the necessary facts. The peti- 
tion for appointment of commissioners in cases of 
disagreement must show a compliance with any stat- 
utory requirements and allege such facts as are nec- 
essary to show plaintiff’s right to the crossing and 
to institute the proceedings therefor;® and so, where 
an attempt and failure on the part of the companies - 
the term ‘practicable’ is not synony- 
mous with “possible,” but implies a 


legal discretion and the exercise of 
judgment based upon the whole evi- 


crossing.—The 


of equity obtained pursuant to Code 
(1906) c 52 § 11, fixing the points, 
manner, and terms and conditions on 
which a railroad may cross another, 
is a prerequisite condition to the exer- 
cise of the right to cross at grade or 
otherwise the tracks of another rail- 
road company, given by Code (1906) 
ec 54 § 50, or to institute a suit to con- 
demn such crossing pursuant to § 48. 
Island Creek R. Co. y. Logan, etc., R. 
Co., 70 W. Va., 98, 73-SH 247. 


85. Delaware, etc., Canal Co. v. 
Scranton, pies Tract. Co., 4 Pa. Dist, 
OMe Kulp 5 09. 

86. Pittsburg, etc., Co. v. Souths 


west Pennsylvania 189, eae it Pa. 173. 
87. Lima, etc., Tract. Co. v. Toledo 
Fe eles Co., ital Oh. (Oi UN ose bibs 
80/Oh. Cir: Ct. 355, 
88. Toledo, etc., R. Co. v. Toledo, 
etc., R. Co., 21 Oh. A. 231, 153 NE 295 
[aft 114 Oh. St. 98, 150 ‘NE 621]. 

89. State v. Hennepin County Dist. 
Ct., 35 Minn. 461, 29 NW 60. 

90. In re Atlantic Highlands, etce., 
Electric R. Co., (N. J. Ch.) 35 A 387. 

91. Winona, etc., R. Co. v. Chicago, 
ete., R. Co., 50 Minn. 300, 52 NW 657. 

92. Pennsylvania R. Co. v. Con- 
shohocken R. Co., 4 Pa. Dist. 12, 15 
Pa. Co. 445, 454. 
Chicago, etc., R. Co. v. Chicago, 
etc., R. Co., 5 F. Cas. No. 2,665, 6 Biss. 
219; Illinois Cent. R. Co. v. Waterloo, 
ete., R. Co., 182 Iowa 550, 164 NW 
208, 165. NW 993; Chicago, etc., R. 
Co. v. Chicago, ete., R. Co., 91 Iowa 
16, 58 NW 918; Humeston, etc., R. Co, 
v. Chicago, etc., R. Co., 74 Iowa 554, 
38 NW 413. 

[a] Thus the fact that the cross- 
ing has been constructed pending the 
senior company’s appeal from the con- 
demnation proceedings does not fore- 
close the statutory right of the senior 
company to a hearing as to the neces- 
sity of the junior company interlock- 
ing the crossing. Chicago Great 
Western R. Co., v. Des Moines West- 


‘change be made. 


railroad companies to adopt any par- 
ticular kind or pattern of crossing, 
but if a crossing actually installed is 
not reasonably fit or suitable, a reme- 
dy at the hands of the court or possi- 
bly of the board of railway commis- 
sioners is always within reach of the 
party aggrieved. Illinois Cent. R. Co. 
v. Waterloo, ete., R. Co., 186 Iowa 
1207, 173 NW _ 288. 

94. Union R. Co. v. Illinois Cent. 
R. Co., 207 Fed, 745, 125 CCA 283 [cer- 
tiorari den 231 U. S. 754 mem, 34 SCt 
823 mem, 58 L. ed. 467 mem]. 

95. Cornwall, etc., R. Co.’s App., 
125 Pa. 232,17 A 427, "11 AmSR 889. 

96. National Docks, ete, MR: Co.UM: 
Pennsylvania R. Co. (N. Te Ch.) 30 A 
1102; West Jersey, etc., R. Co. v. At- 
lantic City, .etc.,- R. Co., 65 N. J. Eq. 
613, 56 A 890. 

97, Smethport R. Co. v. Pittsburg, 
ete., R. Co., 203 Pa. 176, 52 A 88. 

98. Smethport R. Co. v. Pittsburg, 
etc., R. Co., supra. 

99. Wellsburg, etc., R. Co. v. Pan- 
handle, ete., Tract. Co., 56 W. Va. 18, 
48 SE 746. 

1. Pennsylvania Schuylkill Valley 
R. Co. v. Philadelphia, etc., R. Coz, 
7 Pa. Co. 490; Philadelphia, ete., R. 
Co. v. Pennsylvania, etc., R. Co., 7 Pa. 
Co. 381. 

2. See statutory provisions; 
case infra this note. 

[a] In Indiana the statute of 1903 
provides that if any street railroad, 
interurban, or suburban railroad and 
a railroad company shall fail to agree 
to a change of any existing grade 
crossing to a crossing above or below 
grade, either company may by peti- 
tion carry the subject to a circuit or 
superior court, ‘“‘and if the court shall 
find that it is practicable” to change 
the grade crossing to one above or be- 
low grade it shall order that the 
Pittsburgh, etc., R. 
Co. v. Indianapolis, etc., Tract. Co., 
169 Ind. 634, 81 NE 487 ‘holding that 


and 


dence of all the facts affecting the 
question of practicability within the 
usual and ordinary sense of the 
word). 

8. Williams Valley R. Co... wv. 
Lykens, etc., St. R. Co., 192 Pa. 552, 
44 A 46; Pennsylvania R. Co. v. Brad- 
dock Electric R. Co., 152 Pa. 116, 25 
A 780 [rev 1 Pa. Dist. 211 “22645 Peénn- 
sylvania R..Co. v. Conshohocken R. 
Co., 4 Pa. Dist.-12, 15 Pa. Co. 445, 
454; Baltimore, ete., R. Co. v. Han- 
over, etc., St. R. Co., 2 Pa. Dist. 774, 
13 Pa. Co. 291. 

4 Wabash R. Co. v. Ft. Wayne, 
etc., Tract. -Co., 161° Ind. 295, 67 < Ni} 
674; Cleveland, etc., R. Co. v. Urbana, 
etc, &...Co., 26 Oh, Cir, Ch 130s basy- 
ton, etc., R. Co. v. Dayton, etc., Tract. 
Co., 26 Oh. Cir. Ct. 1; Dayton, ’etc., B. 
Co. v. Dayton, etc., Tract. Co., 14’Oh 
S&CP 17, 1 OhNPNS 218. 

5, Pennsylvania R. Co. v. Braddock 
Electric R. Co., 152 Pa. 116, 25 A 780; 
Delaware, etc., ’R. Co. v. Wilkes- Barre, 
etc.; KR. Co., 11 Pa. Co. 165. 

6. Tri- State Tract. Co. v. Pitts- 
burg, etc., R. Co., 67 W. Va. 389, 68 
SFE 25. 
pa See Eminent Domain §§ 356— 

8. See case infra this note. . 

[a]. Allegations held sufficient.— 
An allegation in a bill by one railroad 
against another to fix the crossing, 
stating that the original mortgage 
trustees of one road are dead, and de- 
fendant trustees have been appointed, 


sufficiently alleges such fact. Tri- 
State Tract. Co. v. egal eS ete., R. 
Co., 67 W. Va. 389, 68 SE 

9. Lake Shore, ete., R ne Cin- 


cinnati, etc., R. Co., 116 ‘Ind. B78, 19 
NE 440; Matter of Lockport, ete., R. 
Co., 7%. N. ¥. 557 [rev 15 Hun 365). 

[a] Allegations held sufficient.— 
(1) A petition under the Michigan 
statute for the appointment of com- 
missioners, which states that it is 
necessary for the public use to cross 
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to agree as to the compensation, place, and manner 
of crossing is a necessary condition precedent to the 
right to institute legal proceedings to determine the 
same, this fact must be alleged.?° 

[§ 334] f. Evidence. On an application: to the 
court to define the place and manner of crossing, the 
petitioning company must show that it Nas a legal 
right to construct its road,!! but it is not necessary 
to show specifically a grant by a city of the right to 
cross when a franchise from the city to construct 
the road is shown,1? and where the statute provides 
that the crossing shall be so located as to inflict the 
least practicable injury upon the road crossed, the 
petitioning company must show such to be the case 
with reference to the proposed crossing,+* and where 
the statute provides that grade crossings shall be 
prohibited whenever it is reasonably practicable to 
do so, it will be presumed that such a erossing may 
be avoided, and the burden is upon the petitioning 
company to show the contrary;+* but where grade 
crossings are permitted unless destructive of the 
senior company’s rights,t® one seeking to prevent 
such a crossing must introduce evidence sufficient to 
show a practical destruction of such rights.1° Where 
the abolition of a grade crossing is sought, evidence 
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showing the possibility, but not the practicability, 
of the change is insufficient.1* 

[§ 335] g. Review. Where the compensation, 
place, and manner of crossing are determined by com- 
missioners appointed by the court, their decision is 
reviewable by the court!’ not only as to the compen- 
sation awarded, but also as to the place and manner 
of crossing,?® and the decision of the trial court there- 
on is reviewable on appeal,?° but the decision cannot 
be considered a bill to enjoin the crossing.??. It has 
been decided that an appeal does not lie to review a 
question of fact decided after hearing testimony and 
inspecting the place of crossing.?? On appeal from 
an order appointing commissioners, the court can- 
not pass upon the questions as to the place and man- 
ner of crossing which are to be determined in the 
first instance by the commissioners,?* but it has been 
held that the order appointing the commissioners is 
not appealable.** While the decisions of a railroad 
commission have been held conelusive,?° it has been 
held that an appeal may be taken from the decision 
of the railroad commission,”° but its decision is final 
unless appealed from,?* and its decision will not be 
altered or reversed unless manifestly illegal or un- 
just,?5 or unless the findings are against the mani- 


the road of another company, and 
that the board of directors has deter- 
mined that the taking is necessary to 
accommodate petitioner’s tracks and 
develop the business along the line 
of its road, is sufficient (Toledo, etc., 
R. Co. v.-Hast Saginaw; étc.,.R. Co., 
72 Mich. 206, 40 NW 436); (2) anda 
petition under the New York statute 
for the appointment of commission- 
“ers to determine the compensation, 
place, and manner of crossing, which 
alleges that petitioner is a corpora- 
tion, that the route of its road as laid 
out crosses the other road, that it de- 
sires to cross such road, specifying 
the place, that the two companies 
eannot agree updn the compensation 
for, or place or manner of, crossing, 
and that the requisite consent of 
property owners and municipal au- 
thorities has been obtained, is suffi- 
cient (Oneonta, etc., R. Co. v. Coopers- 
town, etc., Co., 85. App. Div. 284, 
83 NYS 307). 

10. Lake Shore, ete., R. Co. v. Cin- 
cinnati, etce., R. Co., 1146 Ind. 578, 19 
NE 440; Toledo, ete., R. Co. v. De- 
troit, etc., R. Co., 62 Mich. 564, 29 NW 
500, 4 AmSR 875; In re _ Boston 
Hoosac Tunnel, éetc., R. Co. 79 NS Y¥. 


69. Ps 

[a] Rule applied.—A mere allega- 
tion that no agreement could be 
reached on the question of compensa- 
tion is not sufficient. Lake Shore, 
CLOmeluN COVE CINCINNATI WOLCh kum CO: 
116 Ind. 578, 19 NE 440 (no allega- 
tions on attempt and failure to agree 
as to place and mode of crossing). 

11... Mercer ‘County. Tract. Co. _v. 
United New Jersey R., etc., Co., 68 
INe oe Eg., 715; .6 0A 46) [rev 65 NJ: 
Eq. 574, 56 A 897]. 

42. WT ri-State (CLract, Cot 'v.. Pitts- 
burg, etc., R. Co., 67 W. Va. 389, 68 SE 


5. 4 

13. Pittsburg, ete., R. Co. v. South- 
western Pennsylvania R. Co., 77 Pa. 
173; Baltimore, etc., R. Co. v.. Han- 


over, ete:, R. Co. <2 Pa.) Dist... 774. 

14. Baltimore, ete., R. Co. v. Han- 
over, etc., St. R. Co., supra; Moosic 
Mountain Coal Co. v. Delaware, ete., 
Rr Cons 4sCe Bi CPa-): uss. 

15. See supra § 323. 

16. See case infra this note. 

{a] Evidence held insufficient.— 
Union R. Co. v. Illinois Cent. R. Co., 
207 Fed. 745, 125 CCA 283 [certio- 
rari den 231 U. S. 754 mem, 34 SCt 
323 mem, 58 L. ed. 467 mem]. 


17, Pittsburgh, ‘etc., R. Co. v. In- 


dianapolis, ete., Tract. Co., 169 Ind. 
634, 81 NE 487, 

18. State v. Dearing, 173 Mo. 492, 
73 SW 485; St. Louis Transfer R. Co. 
v. St. Louis, ete., R. Co:, 100 Mo. 419, 
13 SW_710; In re Boston Hoosac Tun- 
nel NetenveouOe Ne Yao se 

19. State v. Dearing, 173 Mo. 492, 
73 SW_ 485; St. Louis Transfer R. 
Co. v. St. Louis, etc., R. Co., 100 Mo. 
AUS PL SIS Wid Oe 

20. St. Louis Transfer R. 
St. Louis, etc., R. Co., supra. 

21. Cincinnati, ete., R. Co. v. Wa- 
bash R. Co., 162 Ind. 303, 70 NE 256. 

22. Inre New York, etc., R. Co., 99 
N. Y. 388, 2 NE 35. 

23. In re Boston Hoosac Tunnel, 
etc., Co:, 79 N. Y. 64; In re Eastern 
Wisconsin R., ete., Co., 127 Wis. 641, 
107 NW 496. 

24. Stillwater, ete., R. Co. v. Bos- 
ton, ete. cR: Co. 6% App. -Divin 3867, 03 
NYS 744 [app dism 170 N. Y. 573 mem, 
62 NE 1100 mem]; In re Buffalo, etc., 
R.xCo.,0142Ui2€..QinBs Ont.) 397: 

25. - Chicago, vetess RoCo.- vi Louis= 
ville, ete.; R. Co., 58 SW 799, 22 KyL 
658. 

26. See cases infra this note; 
notes 27-33. 

{a] In Indiana (1) under the stat- 
ute of 1897, authorizing railroad com- 
missioners to require an interlocking 
device to be constructed and main- 
tained at a crossing, it is held that 
no appeal from their decision will lie 
directly to the appellate court (Grand 
Rapids,! ete. Ri PCol tw) Reilrord 
Commn., 167 Ind. 214, 78 NE 981); (2) 
but an appeal may be taken from 
their decision to the circuit or su- 
perior court (Grand Rapids, ete., R. 
Co. v., Railroad Commn., 38 Ind. <A. 
657, 78 NE 358), (3) and from the deci- 
sion of that court an appeal may be 
taken to the appellate court (Grand 
Trunk Western’ R: Co. vy. Railroad 
Commn., 40 Ind. A. 168, 81 NE 524; 
Grand Rapids, etc., R. Co. v. Railroad 
Commn., 38 Ind. A. 657, 78 NE 358), 
(4) but not to the supreme court 
(Grand Trunk Western R. Co. v. Rail- 


(OE we 


and 


road Commn., 167 Ind. 261, 78 NE 
OA. 
27. Union Terminal R. Co. v. Rail- 


road Comrs., 54 Kan. 352, 38 P 290; 
Boston, etce., R. Co. v. Saco Valley 
Blectric R. Co., 98 Me. 78, 56 A 202. 

28. Maine Cent. R. Co.:v. Water- 
ville; ete., R.,.etc:., Co, 89 Me. 328, 36 
A 458. 


[a] Decisions held not unreason- 


able or contrary to law.—(1) Decision 
on proposals of adverse railroads as 
to grade to be ordered at a crossing 
which did not accord with either, but 
was embraced within the extreme. 
State Public ‘Utilities Commn. v. Van- 
dalia, R. Co.,, 272 Til, 30, 111 INE 538. 
(2) Order requiring a railroad to con- 
struct a double track viaduct to elim- 
inate a grade crossing over another 
company’s tracks and apportioning’ 
the cost twenty-five per cent to the 
latter company and seventy-five per 
cent to the other company, the double 
track being to care for future growth. 
State v. Public Serv. Commn., 297 Mo. 
622, 250 SW 595 (burden is on appel- 
lant to show unreasonableness). (3) 
Order of the public service commis- 
sion directing that the costs of in- 
stalling a safety gate and maintain- 
ing a watchman at a crossing of two 
railroads be equally divided between 
the two companies. Johnstown v. 
Johnstown, etc., R. Co., 70 Pa. Super. 
608. (4) Where the only pleading filed 
by appellant electric railway company 
in proceeding before the commerce 
commission to determine appellant’s 
right to remove appellee’s switch 
track crossing the. railway was its 
motion to dismiss on the ground of 
want of jurisdiction, the act of the 
commission ordering the track re- 
placed, it appearing that the track 
which connected with steam railroads 
was necessary to appellee’s business, 
was not so unreasonable as to require 
reversal, notwithstanding the com- 
mission acted upon appellee’s amend- 
ed petition without giving ample time 
to appellant to present its views con- 


cerning such amended petition. St, 
Louis, ete, R. Co: v. Commerce 
Commn., 309 Ill. 621, 141 NE 405. (5) 


The right to construct tracks across 
other railroads is regulated by the 
public service commission, and an or- 
der permitting a crossing will not be 
reversed where it appears that tracks 
complained of were short lines, prac- 
tically switches, to carry freight from 
a manufacturing establishment, that 
trains were run only at intervals and 
did not carry passengers, that an 
overhead crossing was wholly imprac- 
ticable, and the commission caused 
examination on the ground by its 
chief engineer and investigator of ac- 
cidents before making the order. 
Kane, ete., R. Co. v. Public Serv. 
Commn., 69 Pa. Super. 413. 

[b] Order not erroneous.—(1) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 335-337] 


fest weight of the evidence;?® and where the re- 
quirement of safety devices is, by statute, discretion- 
ary,°° an order, in the proper exercise of the com- 
mission’s discretion, which does not provide for 
such devices will not be interfered with.*+ Where 
the decision as to the place and manner of crossing 
is made by the court, the supreme court in reviewing 
the decision will only inquire as to legal errors or 
an abuse of discretion on the part of the trial court,*? 
and may examine the record to see that the proceed- 
ings are in accordance with the provisions and pur- 
pose of the statutes.** Where a railroad company 
is enjoined from constructing a grade crossing and 
subsequently constructs an overhead crossing at the 
place in question, it waives any right to a grade 
crossing and the question of its right to such cross- 
ing will not be considered on appeal.** An objec- 
tion to a proceeding to fix a crossing on the ground 
that the route of the road had not been finally de- 
termined is not tenable where the proceedings fixing 
the route had terminated before the order was made 
from which the appeal is taken.®® 

[§ 336] D. Crossing Highways?°—1. What Con- 
stitutes a Crossing. A railroad “crossing” of roads, 
in the primary and natural sense of the word, is an 
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intersection of them in the same plane,?’ and does 
not include an underpass which eliminates the ne- 
cessity for a crossing.*® In a broader sense the word 
ineludes all means by which one may pass from one 
side of the obstructing railroad to the other,®® and 
includes the entire structure including the necessary 
approaches,*® even though a part of the structure 
is outside the railroad right of way.*: A bridge 
carrying a highway over a railroad is a crossing.*? 

[§ 337] 2. Right To Cross—a. In General. The 
legislature may authorize a railroad company to ¢on- ' 
struct its road across public highways,** turnpikes,** 
or streets.4® The authority to cross need not be con- 
ferred in express terms as it will be implied from a 
grant of authority to construct a railroad upon a 
certain route or between certain termini,*® or to con- 
nect with another railroad;** and in cases where the 
right is expressly granted, it 1s not necessary to spe¢i- 
fy the particular streets or highways which may be 
erossed.*® Such authority, however, does not extend 
to inelude branch lines not a part of, or appurtenant 
to, the main line.4® In many jurisdictions the right 
to eross is given by statute.°° Statutes requiring 
the consent or petition of abutting property owners 
to use the streets for railroad purposes do not apply 


Where two railroads were using the 
road crossed, and no showing was 
made of any contractual relation he- 
tween them, ‘an order of the depart- 
ment of public works apportioning the 
costs of the railroad crossing was not 
erroneous because it did not apportion 
the cost between these two railroads, 
but left them to agree. State v. State 
Public Works Dept. (Wash.) 286 P 39 
(in the absence of showing of any 
contractual relation of two railroads 
using the same.road, one of them can- 
not be considered injuriously affected 
because a portion of the cost of cross- 
ing by another railroad is placed on it 
alone by the department of public 
works). (2) An order granting the 
right to begin construction of an 
overhead crossing over a railroad 
forthwith permitted construction as 
soon as the right was acquired. State 
v. State Public Works Dept., supra, 

[ec] Order held unreascnable.—An 
order requiring a road to install a de- 
railing device and defendant road to 
bear the expense of operating it is un- 
reasonable, and a reasonable appor- 
tionment of the expense would be in 
proportion to the number of trains 
using the _ device. Railroad, etc., 
Commn. v. Litchfield, ete., R. Co., 267 
Tll. 337, 108 NE 347. 

29. See case infra this note. 

fa] Evidence sufficient to support 
finding that an interlocked grade 
crossing of a belt line would not un- 
necessarily impede travel or trans- 
portation upon appellant’s road. Al- 
ton, etc., R. Co. v. Vandalia R. Co., 
268 Ill. 68, 108 NE 800. 

30. See statutory provisions, 

31. State v. Kuykendall, 128 Wash. 
88, 222 P 211; State v. Northern Pac. 
R. Co., 104 Wash. 405, 176 P 539. 

32. In re Minneapolis, ete., R. Co., 
36 Minn. 481, 32 NW 556. 

88. Toledo R., etc., Co. v.. Lima, 
etc., Tract. Co., 79 Oh. St. 136, 86 NE 
515. 

34. Chicago, etc., R. Co. v. Chicago, 
etc., R. Co., 91 Iowa 16, 58 NW_918. 

85. In re New York, 
88 N. Y. 279: 

36. Accidents at crossings see in- 
fia oxox Amb 2sC.1J: 

37. Libby v. Canadian Pac. R. Co., 
82 Vt. 816, 73 A 598. 

“The highway and the railroad must 
intersect each other in some degree or 
at least one must be superimposed 
upon the other.” South Amboy vy. 
Pennsylvania R. Co., 76 N. J. Eq. 57, 
67, 73 A 852 [rev on other grounds 77 
N. J. Eq. 242, 76 A 1038]. 


ete. Ra iGo-, | 


88... Libby .v. Canadian. Pac. R. Co., 
82 Vt. 316, 73 A 593. 

39. Libby v. Canadian Pac. R. Co., 
supra. 

40. Louisville, etc., R. Co. v. State, 
128 Tenn. 172, 159 SW 601. 


41. Louisville, etc., R. Co. v. State 
supra. 
42. Concord v. Boston, etc., R. Co., 


69 N. H..87, 88 A 378. 

43. Madera R. Co. v. Raymond 
Granite Co., 3 Cal. A. 668, 87 P 27; In- 
ternational Falls v. Minnesota, etc., 
Re Cos, Ti Minne s'45 134 — NWe-302: 
Tennessee, etc., R. Co. v. Adams, 3 
Head (Tenn.) 596, 

44° “Cincinnati, = Cle. ts | COne va 
Spring Grove Ave. Co., 9 Oh. Dec. (Re- 
print) 625, 15 CincLBul 384. White 
River Turnp. Co. v. Vermont Cent. R. 
CO AAV be 90. 

45. International Falls v. Minne- 
sota, etc., R. Co., 117 Minn. 14, 134 NW 
302; Cincinnati v. Louisville, ete., R. 
Co., 9 OhNPNS 433; Northern Coal, 
etc., Co. v. Wilkes-Barre, 218 Pa, 269, 
67 A 352; South: Waverly’s App., 7 
Pa. Cas. 386, 11 A 245; Pepper v. Un- 
ion R. Co., 113 Tenn. 53, 85 SW 864; 
Tennessee, etc., R. Co. v. Adams, 3 
Head (Tenn.) 596. 

[a] Authority to cross any “pub- 
lic road or way” includes city streets 
as well as country highways. Canton 
v. Canton Cotton Warehouse Co., 84 
Miss. 268, 36 S 266, 105 AmSR 428, 65 
LRA 561. But see Tennessee, etc., R. 
Co. v. Adams, 3 Head (Tenn.) 596 
(holding that a right to cross “any 
public road” does not include city 
streets). 

[b] In Canada railway companies 
incorporated by the Dominion parlia- 
ment, which have complied with the 
Railway Act and obtained the approv- 
al of the railway committee, have, in 
the construction of their lines of rail- 
way, the right to cross over the high- 
ways of a city without taking expro- 
priation proceedings under the Rail- 
way Act, or without making any com- 


pensation to the city therefor. Cana- 
da Atlantic R. Co.' v. Ottawa, 2 Ont. 
lL. 336, 21 CanLTOccNotes 523 [aff 


4 Ont. L. 56]. 

46. Ala.— Gulf, etc., R. Co. v. Hav- 
ard, 217 Ala. 639, 117 S 223: 

La.—Jackson Parish Police Jury v. 
Tremont, etc., R. Co., 1386 La. 784, 67 
S 829. 

Miss.—Canton v. Canton. Cotton 
Warehouse Co., 84 Miss. 268, 36 S 266, 
105 AmSR 428, 65 LRA 561. 

N. J.—Allen v. Jersey City, 53 N. J. 


E. 522, 22 A 257; Atty.-Gen. v. Morris, 
etc., R. Co., 19 N.. J: Li. 386; Raritan 
Tp. v. Port Reading R. Co., 49 N. J. 
Eq it, 23) A127; 

Oh.—Cuyahoga County vy. Pennsyl- 
vania Co., 6 OhNPNS 141. 

Pa=—Northern), Coal, ete, | Coma: 
Wilkes-Barre, 218 Pa. 269, 67 A 352: 
Cleveland, etc., R. Co. v. Speer, 56 Pa. 
325, 94 AmD 841. 

Tenn.—Tennessee, RaiCoxay. 
Adams, 3 Head 596. 

Can.—Ottawa v. Canada Atlantic R. 
Co., 33 Can. S. C. 376 [aff 4 Ont. L. 56, 
1 OntWR 349 (aff 2 Ont. L. 336)]. 

[a] Tlustrations.—(1) A railroad 
company authorized to construct lat- 
eral branches not exceeding three 
miles in length from either terminus 
or from any point on the line of its 
main road may cross roads of the 
township in which it is located in 
constructing the branches or the 
streets of a city formed out of a por- 
tion of the township, without the con- 
sent of the city. Northern Coal, etc., 
Co. v. Wilkes-Barre; 218 Pa. 269, 67 A 
352. (2) A mining company author- 
ized by law to construct and operate a 
railroad from its works to another 
railroad has the same right to cross 
a public highway as an ordinary rail- 
road company. Ex p. Bacot, 36 S. C. 
125, 15 SE 204, 16 LRA 586. : 

47. Louisville, etc., R. Co. v. State, 
9 Baxt. (Tenn.) 522. 

48. Canton v. Canton Cotton Ware- 
house Co., 84 Miss. 268, 36 S 266, 105 
AmSR 428, 65 LRA 561. 

49. St. Paul, ete, "RR. Co: voDultth, 
73 Minn, 270, 76 NW 385, 43 LRA 433. 

50. See statutory provisions; and 
cases infra this note. 

[a] In Iowa Code § 1262, authoriz- 
ing a railroad to construct ‘over or 
under” a highway, gives it the right 
to construct “upon” a street or high- 
way. State v. Davenport, ete., R. Co., 
47 Iowa 507. 

[b] In Kentucky (1) under the 
provision of St. § 768 subs 5, a railroad 
has a right to cross streets and al- 
leys by itS embankment, on the 
ground of its right as a quasi-public 
corporation to override public rights. 
Husbands v. Paducah, etc., R. Co., 
176 Ky. 290, 195 SW 831 (railroad has 
such right provided it restores the 
street). (2) The statute relates to'a 
complete crossing and does not apply 
to a switch or Y extending merely 
from a track in a street to a lot ad- 
joining the same. Shelbyville v. Glo- 
ver, 184 Fed. 234, 106 CCA 376. 


etc., 
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to a mere crossing of the street.>+ 


thorities. 


necessary.°° 


51. Chicago, etce., R. Co. v. Dunbar, 
100 Ill. 110; Beekman y. Brooklyn, 
etc., R. Co., 89 Hun 14, 35 NYS 84. 

52. Peo. v. State Tax Commn., 205 
App. Div. 462, 199 NYS 820. 

53. Clinton v. Cedar Rapids, etc., 
R. Co., 24 Towa 455; Canton v. Canton 
Cotton Warehouse Co., 84 Miss. 268, 
36 S 266, 105 AmSR 428, 65 LRA 561. 

[a] In Canada (1) the rule of the 
text applies. Ottawa v. Canada Atlan- 
tic R. Co., 38 Can. S. C. 376 [aff 4 Ont. 
Tetoo, ab ‘OntWR 336 (ath 2" Ont? il: 
336)]. (2) Buta railroad has no right 
to cross a street without having first 
obtained the consent of the board of 
railroad commissioners. Ottawa v. 
Grand Trunk R. Co., 14 CanRCas 185 
(board may subsequently conditional- 
ly legalize construction made without 
its consent); Innisfil v. Grand Trunk 
R. Co., 6 OntWR 69. 

Consent by municipality to use of 
streets by railroads see Municipal 
Corporations § 3787. 


54 See statutory provisions. 4 
55. Morgan v. Des Moines Union 
Pte GO 113) Lo warp Oly 0 aun WW 2025 


Gates v. Chicago, etc., R. Co., 82 Iowa 
518, 48 NW 1040: Chicago, ete, Rs 
Co. v. Newton, 36 lowa 299; Northern 
Coal, etc., Co. v. Wilkes-Barre, 218 Pa. 
269, 67 A 852; South Waverly’s App., 

7 Ba. Cas. 386, 11 A 245; Pittsburg 
v Pittsburg, etc., Re Coy 10 Par Dist. 
541,) 257 Pa. Co. 425 [rev on other 
grounds 205 Pa. 13, 54 A 468]. 

[a] In New Jersey (1) under the 
Public Utilities Act vesting full con- 
trol of railroads in the board of com- 
missioners, the board may grant the 
right to cross highways or streets 
without the railroad having obtained 
the consent of the municipality. 
Perth Amboy v. Public Utility Comrs., 
98 N. J. L. 106, 118 A 782 (order grant- 
ing permission to steam railroad com- 
pany to lay tracks or spurs across a 
highway in a city need not fix a day 
when the order is to become effec- 
tive); Harrison v. United New Jersey 
R., etec., Co., 101 N. J. Hq. 427, 189 A 
46; United New Jersey R., etc., Co. v. 
Hudson, 89 N. J. Eq. 95, 104 A 98 [aff 
89 N. J. Eq. 580, 105 A 895] (the state- 
ment in this case to the effect that 
municipal consent was necessary 
when a railroad desired to cross at 
grade is held to be merely dictum in 
Harrison v. United New Jersey R., 
etc., Co., 101 N. J. Eq. 427, 139 A 46 
[aft 143 A 920 mem]. QQ) Prior to 
this act municipal consent was neces- 
sary. Hudson County v. New Jersey 
Cent. R. Co., 68 N. J. Eq. 500, 59 A 
303 [aff 70 N. J. Eq. 806, 65 A 1117 
mem]. 

[b] Extent of use.—Where a rail- 
road company is granted by a city 
ordinance a certain number of feet in 
width in which to cross a street, such 

‘grant is not exclusive, but the com- 
pany may use a greater width since it 
has a right independently of the grant 
to cross streets without the consent 
of the municipality. Morgan v. Des 
Moines Union R. Co., 113 Iowa 561, 85 
NW 902. 

[c] Successor of a railroad having 
a right to cross without consent of 
the municipality likewise has the 
same right. Northern Coal, etc., Co. 
v. Wilkes-Barre, 218 Pa. 269, 67 A 
352. 

{d] Longitudinal use of highway. 
—Under the code it is held that, while 
a municipality cannot prevent a cross- 
ing of a street, it may prevent a lon- 
gitudinal use of the street, and that 


The right to cross 
cannot be acquired by purchasé or condemnation.*? 

[§ 338] b. Consent of Municipal or Other Au- 
The legislature may authorize a railroad 
company to cross streets without the consent of the 
municipality,°* and under some of the statutes regu- 
lating crossings®‘ it is held that such consent is not 
It is also competent for the legislature 
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this includes a crossing at such an 
angle that the track or embankment 
upon which the rails are laid occupies 
any part of the stréet in front of 
property abutting thereon. Gates v. 
Chicago, ete., R. Co., 82 Iowa 518, 48 
NW 1040. 

56. International Falls v. Minne- 
Bore etc., R. Co., 117 Minn. 14, 134 NW 


57. International Falls v. 
sota, etc., R. Co., supra. 

[a] Statutory requirements that 
no railway corporation shall construct 
or operate a railway in or upon any 
street of a city or village without first 
obtaining from and compensating the 
city or village for a franchise con- 
ferring the right do not require a 
franchise before a railroad company 
constructs its tracks across streets 
in a city or village. International 
Falls v. Minnesota, etc., R. Co., 117 
Minn. 14, 134 NW 302. 

58. Cincinnati Northern R. Co. 
Cincinnati, 8 Oh. Dec. (Reprint) B54, 
8 CineLBul 334; Philadelphia v. 
Philadelphia, .ete;)\Ri Co..7 7" Pa. Co} 
390; Philadelphia, etc., R. Co. v. Ken- 
Hy wee etc., R. Co., 383 WKlyNC (Pa.) 

59. Pittsburg R. Co. v. Pittsburg, 
226 Pa. 498, 75 A 681. 

[a] sessee railroad, having under 
its charter, power to cross city streets 
without municipal consent, could not 
extend a leased road over a street 
without such consent where the char- 
ter of the leased road requires such 


Minne- 


consent. Pittsburg R. Co. v. Pitts- 
burg, 226 Pa. 498, 75 A 681. 
60. See statutory provisions; and 


cases infra this note. 

[a] In District of Columbia, the 
right to construct a railroad across 
streets of the city must be obtained 
from congress. Edmonds v. Balti- 
more, ete., R. Co., 114 U. S. 453, 5 sct 
1098, 29 Li, ed. 216, 

[b] In Illinois (1) the assent of a 


city is a condition precedent to the’ 


right to cross. Chicago v. New York, 
ete.,, Rvs C0, 216% Medy..435) 132. CCA 
645 (holding that the right of way 
may be located without consulting the 
city, but construction cannot be un- 
dertaken without consent); Chicago 
Terminal Transfer Co, vy. Chicago, 220 
THs L0s;, TT ON 20 Se Pate, el 2 eT eA 
197; Pittsburg, etc., R. Co. v. Chicago, 
159 Ill. 369, 42 NE 781; Chicago v. 
Chicago Terminal Transfer R. Co., 121 
Ill. A. 197 [aff 220 Ill. 310, 77 NE 204]. 
(2) Where the territory afterward be- 
came a municipality which estab- 
lished a road across tracks, the rail- 
road must obtain consent to build an 


additional track across the road. 
Pittsburg, wete., Rw Cot v= Chicago) 
Supra. (3) The remedy of the rail- 


road company in case the municipality 
should arbitrarily and wrongfully re- 
fuse permission to cross a street or 
impose unreasonable burdens or re- 
strictions upon the railroad company 
is by mandamus, and not by injunc- 
tion to prevent the municipality from 
interfering with the construction of 
the road. Pittsburg, etc., 1) Goltsv, 
Chicago, supra. ° (4) Outside cities 
and villages, the railroad may cross 
without the consent of anyone. Cook 
County v. Great Western R. Co., 119 
Ill. 218, 10 NE 564. 

[c] In Kentucky (1) under St. § 
768 subs 5, requiring consent to con- 
struct upon any street, a railroad com- 
pany cannot construct its line across 
the street or sidewalks of a munici- 


ah 


hy See 


[8§ 837-338 


to require that the consent of the municipality shall 
be first obtained;°* but unless required, the munici- 
pal franchise is not necessary.°* 
utes it has been held necessary to secure such con- 
sent®® unless the railroad is empowered by its char- 
ter to cross without consent ;° 
expressly require such consent.®° 
' necessary, such permission when granted may be re- 


Under some stat- 


and other statutes 
When consent is 


pality without the consent of the au- 
thorities. Covington v. Louisville, 
etc., R. Co., 158 Ky. 136, 164 SW 329 
(construing “upon” to mean substan- 
tially the same as “across”’). (2) 
Nor can it construct a switch or spur 
track across the sidewalk or stréet of 
a municipal corporation without con- 
sent. Covington v. Louisville, etc., 
R. Co., supra. (3) Even though au- 
thorized to maintain its line in a pub- 
lic street, such consent does not en- 
title it to construct spurs or switch 
tracks crossing the sidewalks on such 
street. Covington v. Louisville, etc., 
R. Co., supra. (4) A railroad in mak- 
ing changes in its track or other im- 
provement ‘at street crossings, under 
St. § 768 subs 5, must first secure the 
city’s consent and must perform the 
work according to such reasonable 
conditions aS may be imposed by the 
city to safeguard the traveling public. 
Louisville, etc., R. Co. v. Covington, 
184 Ky. 811, 213 SW 568. 

[ican Maine Acts (1853) c¢ 41 § 3 
requires written consent of the mayor 
and board of aldermen for the cross- 
ing of a city street. Veazie v. Mayo, 
45 Me. 560 (holding that the provi- 
sion requiring the recording of such 
consent with the county commissioner 
is directory merely). 

[e] In New York (1) it is provided 
by statute that a railroad company 
shall not construct its road across a 
highway in any town or street in any. 
incorporated village without an order 
of the supreme court (Peo. v. North- 
ern Cent. R. Co., 164 N. Y. 289, 58 NE 
138 [mod 35 App. Div. 624, 54 NYS 
1112] [holding that the construction 
of a new crossing by a railroad is an 
original crossing within the meaning 
of the act]), (2) or across the streets 
of New York City except in accord- 
ance with such authority as the legis- 
lature may subsequently provide 
(People’s Rapid Transit Co. v. Dash, 
125. N.Y. 93, 26 NE 25, 10 (LRA 728 
[aff 10 NYS 849] [holding that the act 
of 1860, prohibiting the building of 
any railroad ‘in, upon or along any 
or either of the streets or avenues of 
the city of New York,” applies to and 
prohibits the building of a railroad 
across the streets of that city, and 
further, that the general railroad act, 
as amended by the acts of 1880, 1887, 
authorizing railroad companies’ or- 
ganized under it to cross streets and 
highways, does not grant the author- 
ity made requisite by the act of 
1860]). (3) When consent of the 
municipality by its common council 
is required, no other consent will suf- 
fice. Delaware,. etc., R.. Cov v..Syra- 
cuse, 157 Fed. 700 [mod on other 
grounds 165 Fed. 631, 92 CCA 41] 
(building permit will not take the 
place of consent). 

[f] In Ohio (1) a railroad company 
cannot construct and maintain its 
road across a city street without the 
consent of the city authorities or 
without acquiring the right to do so 
by appropriate proceedings, Youngs- 
town v. Pittsburgh, ete., R. Co., 3 Oh. 
Cir. Ct: 214; 2 Oh. ‘Cir, Dee. 121; Cin- 
cinnati Northern R. Co. v. Cincinnati, 
8 Oh. Dec. (Reprint) 554, 8 CincLBul 
334. (2) The duty to restore does 
not dispense with the necessity of ob- 
taining statutory authority to cross. 
Cuyahoga County v. Pennsylvania Co. 5 
6 OhNPNS 141. (3) A railroad can- 
not cross a county road without con- 
sent of the county commission or by 
statutory appropriation. Cuyahoga 
County .v. Pennsylvania Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 338-839] 


stricted by such reasonable conditions as the mu- 


nicipality may see fit to. impose.®? 


sent has been given, it cannot be revoked.®? 
utes prohibiting the construction of a railroad in or 
upon a street or highway without consent of the 
municipality or county authorities®* have been held 
not to apply to a erossing,®* and the same has been 
held of a statute providing for condemnation pro- 
ceedings if the railroad and the municipality disagree 


as to the crossing.®® 


Consent of highway commissioner is not required 
by a statute prohibiting construction of a railroad 
over or across a highway which has been or may he 
improved except upon such conditions as the high- 


way commissioner prescribes.°° 


Consent of adjoining owners is not necessary when 
the railroad has the consent of the municipality and 


abutting owners to the crossing.®* 
[§ 339] c. Nature and Extent 
quired.°§ 


61. 
v. Chicago, 220 Ill. 310, 77 NE 204; 
Louis v. St. Louis, ete., R. Co., 
Mo. 712, 129 SW 691. 

fa] Thus (1) where a municipal- 
ity authorized a railroad to construct 
“one or more’ tracks across certain 
streets, the ordinance to be null and 
void unless such tracks should be con- 
structed within three years, if the 
company within the time limited con- 
structed only one track across the 
streets, it could not, after the expira- 
tion of such time, construct additional 
tracks across the streets crossed by 
the track previously constructed. 
Chicago Terminal Transfer Co. v. Chi- 
cago, 220 Ill. 310, 77 NE 204 [aff 121 
Ill, A. 197). (2) A city granting ‘to 
a railroad the right to construct 
across its streets may impose the con- 
dition that the company shall pay for 
each bridge built by the city across 
tracks a specified sum, and the com- 
pany accepting the condition is bound 
thereby. St. Louis v. St. Louis, etc., 
R. Co., 228 Mo. 712, 129 SW 691 (evi- 
dence held to justity a finding -that a 
bridge was so built as not unduly to 
interfere with the company in the op- 
eration of the tracks, justifying a re- 
,covery of the specified sum). (3) 
Such a contract did not bind the city 
to erect bridges of steel, iron, con- 
crete, or solid masonry for abutments 
in order to recover the specified sum, 
but the city could erect a wooden 
bridge, where it appeared that the 
average life of a wooden bridge was 
from eight to ten years, that in that 
time timbers most exposed to the 
ground would begin to rot, that it was 
practical and usual to repair such 
bridges by replacing decaying tim- 
bers from time to time, or by gradual- 
ly changing the character of the 
bridge from wood to steel or concrete 
or masonry, and that to build a par- 
ticular bridge of steel or concrete 
would cost five hundred thousand dol- 
lars, while a wooden bridge would 
cost forty thousand dollars. | St. 
Louis v. St. Louis, ete., R. Co., supra 
(such contract does not bind the city 
to build a steel or concrete bridge at 
one place merely because it has con- 
structed a steel bridge at one place 
and a concrete bridge at another). 
(4) Such a contract creates in favor 
of the company a privilege in the na- 
ture of a monopoly, and in case of any 
ambiguity the provisions must be con- 
strued in favor of the city. St. Louis 
v. St.-Louis,..ete., R. Co., supra. (5) 
Such contract does not necessarily im- 
ply that the city will abolish the grade 
crossing where a bridge is: built, and 
where a bridge was built primarily for 
through traffic, although it could not 
be used by manufacturers in constant 
need of the grade crossing, the city 


Chicago Terminal Transfer ae 
228 


could refuse to abolish either cross- | 


Where a railroad crosses a highway, the 
company does not take the land of the highway as 
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Where its con- 
Stat- 


ficially.74 


[51 C.J.) 649 


real estate of individuals is taken,®® and the railroad 
company acquires no exclusive rights in the crossing, 
but only the right to use it in common with the pub- 
lic traveling upon the highway,’ and it has no right 
so to construct and use it as injuriously to affect the 
public traffic over the highway.*? 
highway only for the purpose of crossing,*? and the 
right to cross does not confer a right to use the full 
width of its authorized right of way but only such 
space as is reasonably necessary’for the purpose of 
passage,7* and if the company acquires any rights 
within the limits of the highway beyond that actual- 
ly occupied by the rails and roadbed, it is only such 
as is necessary to the full enjoyment of its right. to 
lay the track across the highway and use it bene- 
Where a railroad. company constructs a 
bridge over its tracks at a street crossing, which is 


It may use the 


to constitute a part of the highway and to be main- 


of Rights Ac- 


company.?° 


ing, and recover from the company 
the specified sum for the erection of 
the bridge. St. Louis v. St. Louis, 
etc., Re Co; supra. 

[b] In New York (1) the right 
conferred by statute on a railroad 
company to construct its tracks 
across a street with the assent of the 
city, being derived from the legisla- 
ture, and not from the city, was sub- 
ject to no limitations except those au- 
thorized by such statute. Ward _ v. 
Erie R. Co., 87 Misc. 365, 149 NYS 717 
[aff 167 App. Div. 950 mem, 154 NYS 
94 mem (aff 215 N. Y. 629 mem, 109 
NE 1095 mem)]. (2) Where the leg- 
islature has granted a railroad com- 
pany the right to lay its tracks across 
city streets, subject to the city’s as- 
sent, on certain conditions, it may 
subsequently impose further condi- 
tions; but the city cannot subsequent- 
ly compel the company to maintain a 
viaduct over its tracks. Ward v. 
Erie R. Co., supra. (3) But a city 
may impose any conditions or restric- 
tions upon granting its assent, wheth- 
er responsible or not, the assent be- 
ing merely an offer, which the rail- 
road company may accept or refuse. 
Peo. v. North Tonawanda, 70 Misc. 91, 
126 NYS 186 [aff 143 App. Div. 955 
mem, 128 NYS 1140 mem, and motion 
to amend decision den 145 App. Div. 
905 mem, 129 NYS 1141 mem]. 

[c] Where streets are to be legally 
closed according to agreement with 
city, it is a condition precedent to the 
construction of a railroad. Holme- 
sted v. cauadioe Northern R. Co., 9 
Sask. L. oe 

62. ‘ward v. Erie R. Co., 87, Misc, 
365, 149 NYS 717 [aff 167 App. Div. 
950 mem, 154 NYS 94 mem (aff 215 
N. Y. 629 mem, 109 NE 1095 mem).]. 


63. See statutory provisions. 
64. International Falls v. Minne- 
sota,\ ete, Ro Co} 117; Minn: 14, 134 


NW 302; Smith’v. Galveston-Houston 
Electric R. Co., (Tex. Commn. A.) 277 
SW 103 [rev (Civ. A.) 265 SW 267]. 


[a] Railroads along or across 
highways.—Cook County v. Great 
218, 10 NE 


Western R. Co., 119 Ill. 
564 


65. International Falls v. Minne- 
ae ete., R. Co., 117 Minn. 14, 134 NW 
02. 

66. Peo. v. Delaware, etc., Co., 183 


App. Div. 149, 170 NYS 240 [aff 228 
N. Y. 279, 127 NB 244]. 

[a] Improvement of highway.— 
Under a statute prohihiting construc- 
tion of a railroad on or across a high- 
way “which has been or may be im- 
proved” under the act, without com- 
pliance with the rules and regulations 
imposed by the highway commission- 
er, it is the fact, and not the poten- 
tiality of such improvement, which 
determines the commissioner’s au- 
thority. Peo. v. Delaware, etc., Co., 


tained as such by the municipality, the title to the 
bridge is in the municipality and not the railroad 


183 App. Div. 149, 170 NYS 240 [aff 
228 N. Y. 279, 127 NE 244]. 

[b] Public service commission’s 
consent sufficient.—Highway L. § 146, 
as amended by L. (1913) ¢ 80 § 16, 
prohibiting construction of a railroad 
across an improved highway without 
compliance with the regulations im- 
posed by the highway commissioner, 

‘notwithstanding consent or fran- 
chise granted by any town, county or 
district superintendent or municipal 
authorities,” by failure to enumerate 
the public service commission, left its 
authority superior to that of the high- 
way commissioner, and 
alone is sufficient. Peo. v. Delaware, 
etc., Co., 183 App. Div. 149, 170 NYS 
240 [aff 228 N. Y. 279, 127 NE 244]. 

67. Wisher vy. Pere Marquette R. 
Co., 237 Mich. 117, 211 NW 68. 

68. Rights in, and use of, highways 
for right of way see supra §§ 243-271. 


‘69. Baneoe, ete.;7 R. Co. v..Smith) 
47 Me. 34, 

70. Webster v. Chicago, ete. R. 
Co., 158 Fed. 769; 86 CCA 125, 42 


LRANS 568: New York, etc., R. Co. 
v. Cohasset Water Cos, 316 Mass. 291, 
103 NE 829; Lake Shore, Cts Ra Coe 

v. ae 14 Oh. Cir. Ct. 48, 7 Oh. Cir. 


Dec : 

71. Newark v. Erie R. Co., 75 N, 
J. Eq. 20, 71 A 620 [rev on other 
grounds 76 N. J. Eq. 317, 74 A 505]; 
Tate v. Seaboard Air Line R. Co., 168 
N. C. 523, 84 SE 808. 

72. , Bangor, ete; “Rs Co. sve Smith? 
47 Me. 34; State v. Vermont Cent. R. 
Co., 27 vt. 103. 

ihe right of the railroad over the 
highway is a right of passage with 
the reasonable incidents of passage— 
nothing more.’ Newark v. Erie R. 
Co., 75 N. J. Eq: 20,/30,/7) A620 rev 
on other grounds 16 N. J. Eq. 317, 74 
A 505]. 

[a] Unauthorized uses.—(1) A 
railroad acquires no right by crossing 
a highway to construct station houses 
or other buildings thereon (State v. 
Vermont Cent, R. Co., 27 Vt. 103), (2) 
or to construct a lateral branch from 
the main track within the limits of 
the highway at the crossing extending 
along and parallel. with the highway 
(Bangor, etc., R. Co. v. Smith, 47 Me. 
34); (3) nor has the company any 
right to appropriate a portion of the 
highway by the construction of abut- 
ments or embankments thereon so as 
to exclude the public from a large 
portion of its width (Little Miami R. 
Co. v. Greene County, 31 Oh. St. 338). 

73. Jones v. Erie, ete.. R. Co., 169 
Pa. 333, 32 A 535, 47 AmSR 916; State 
v. Vermont Cent. R. Co., 27 Vt. 103. 


74 Bangor, etc., R. Co. v. Smith, 
47 Me. 34. 
75. wenn esivenie, R. Co. vy. Greens- 


DUre,, .CUc., sot. k., Co... L7i6eRal bpd noo 
A 122, 36 ie ON EM 


its consent | 
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[§ 340] d. Rights and Remedies of Public. A 
town may maintain an action for injunction to de- 
termine the right of a railroad to construct a cross- 
Where the consent of the municipal or other 
publie authorities is essential to the right to con- 
struct a railroad across a street or highway,*? a rail- 
road may be enjoined from constructing such a 
crossing without the necessary consent,*® or from 
operating its trains thereon if already constructed,*® 
or the court of equity will grant such other equitable 
relief as may be appropriate and necessary;°° but 
unless a highway is materially obstructed or irrep- 
arable injury threatened, a mandatory injunction re- 
quiring the removal of the tracks will not be granted 
before final hearing,*? and a railroad will not be en- 
joined from constructing an additional track at a 
crossing where such track is conducive to safety 


ing.7° 


76. Springfield v. Connecticut Riv- 
er R. Co., 4 Cush. (Mass.) 63. 

77. See supra \§ 338: 

78. Pittsburg R. Co. v. Pittsburg, 
226 Pa. 498, 75 A 681; Philadelphia, 
ete. Fe Co. ‘oun “Kensington, -éte:,” R. 
Co., 33 WklyNC (Pa.) 182; Toronto 
v. Metropolitan R. Co., 31 Ont. 367, 
20 CanLTOccNotes 40. 

[a] Failure properly to maintain 
street for public use does not affect 
the right of a city to prevent a rail- 
road company from occupying the 
street. Pittsburg R. Co. v. Pittsburg, 
226 Pa. 498, 75 A 681. 

{b] Turnpikes.—The construction 
of a railroad over a turnpike un- 
der an agreement with the company 
by a railroad company, the charter of 
which made it void as to the con- 
struction of the road in any town un- 
til the act was accepted by the se- 
lectmen, cannot be restrained by in- 
junction as a nuisance in a town 
traversed by the turnpike, merely be- 
cause the selectmen of the town had 
not accepted the charter. Eastern 
District Attorney v. Lynn, etc., R. Co., 
16 Gray (Mass.) 242. 

79. Cincinnati Northern R. Co. v. 
Cincinnati, 8 Oh. Dec. (Reprint) 554, 
8 CincLBul 334. 

80. State v. St. Louis, etc., R. Co., 
86 Mo. 288. 

'81. Cincinnati Northern R. Co. v. 
Cincinnati, § Oh. Dec. (Reprint) 554, 
8.CincLBul 334. 

82. Newark v. New Jersey Cent. R. 
Co., 73 N. J..Eq. 469, 67 A 1009. 

83. Minn.—State v. Great North- 
ern R. Co., 130 Minn. 480, 153 NW 
879, LRA1918D 1153 Laff 246 U.S. 434, 
38 SCt 346, 62 L. ed. 817]; Minneapo- 
lis v. Minneapolis St. R. Co., 115 Minn. 
514, 133 NW 80. . 

Mo.—Kansas City v. Kansas City 
Terminal R. Co., 25 SW (2d) 1055. 

N. Y.—Peo. v. Boston, etc.,.R. Co., 
aT ON atten 69. 

Oki.—Chicago, ete., R. Co. v. Tay- 
lor, 79 Okl. 142, 192 P 349. 

Wis.—Chicago, ete., R. Co. v. Fair 
Oaks, 140 Wis. 334, 122 NW 810. 

84. Chicago, etc., R. Co. v. State, 
AT Nebr. 549, 66. NW 624, 53 AmSR 
557, 41 LRA 481. 

[a] Paving of streets.—When pub- 
lic welfare, convenience, or safety re- 
quires a city street crossing a rail- 
road right of way to be paved, and 
the city council so determines, the 
city may, in the exercise of its police 
power, compel the railroad to pave the 
erossing at its own cost. State v. 
Chicago, etc., R. Co., 148 Minn. 91, 180 
NW 925 (the legislature has not lim- 
jted the exercise of the police power 
granted a city to make its public 
streets safe and convenient for travel 
across railroad grade crossings, ei- 
ther by statute, requiring planking 
between rails or by any other statute). 

{b] Where city is given full pow- 
er over its streets and bridges, an 
ordinance which makes it unlawful to 
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thereat.®? 


erect any overhead wooden bridges 
over any railroad, or make any sub- 
stantial repairs to such bridges here- 
tofore erected, and requires that all 
such bridges be built of metal, stone, 
or concrete, or combinations thereof, 
and imposes a fine for its violation is 
reasonable. Shreveport v. Kansas 
aa Southern R. Co., 127 La. 677, 53S 
3 


{c] In Arkansas municipal corpo- 
rations may, under the general pow- 
ers conferred upon them in regard 
to streets, prescribe the grade of ap- 
proaches at railroad crossings. 
Hughes v. Arkansas, etc., R. Co., 74 
Ark. 194, 85 SW 773. 

{d] In Kansas a city of the first 
class has the power in proper cases 
and in a proper manner to order a 
railroad company to construct a via- 
duct over its tracks, where the same 
crosses a public street. State v. Mis- 
souri ‘Pac: Ri Co.,' 33) Kan.176,.5 P 772; 

85. Bangor, etc., R. Co. v. Smith, 
47 Me. 34. 

[a] In Canada government rail- 
roads must comply with the statutory 
provisions relative to crossings. 
Belanger v. Rex, 54 Can. S. C. 265. 

86. Palatka, etc., R. Co. v. State, 23 

Fla. 546, 3S 158, 11 AmSR 395. See 
Cincinnati v. Pittsburgh, etc., R. Co., 
15 OhNPNS 317 (what is unreason- 
able use is a question of fact). 
' [a] Right to use section line high- 
way is not taken away at the point of 
intersection by the construction of a 
railroad across it. Great Northern R. 
Co. v. Viborg, 17 S. D. 374, 97 NW 6. 

[b] Use of electric third rail to 
furnish motive power for a railroad 
for five years did not justify a pre- 
sumption that the company was au- 
thorized to extend the rail into a 
highway where it crossed the right of 
way. Bloss v. Oneida R. Co., 162 App. 
Div. 200, 147 NYS 728. 

{e] Consent of municipality.—The 
provision of the charter of the city of 
Buffalo permitting the common coun- 
cil by a two-thirds vote to consent 
to the construction of a railroad 
across a street is not independent of 
the provisions of the general railroad 
act authorizing the construction of 
railroads, but the two statutes may be 
read together, and when so read they 
simply authorize a railroad to cross 
a street, but not necessarily in such 
a way as to obstruct its use or ex- 
clude the public right. Delaware, 
ete.) Ri Con we Buttaloed 58 Ne Sys 2266s 
53 NE 44 [aff 4 App. Div. 562, 38 NYS 
510, and rearg den 158 N. Y. 478, 53 
NE 533]. 

87. Fla.—Palatka, ete, R. Co. v. 
State, 23 Fla. 546, 3 S 158, 11 AmSR 
395. 

Ky.—wWickliffe v. Illinois Cent. R. 
Co., 108 SW 243, 32 KyL 1159. 

La.—Jones v. Tremont Lumber Co., 
139 La. 616, 71 S 862. 

Me.—Veazie v. Penobscot R. Co., 49 
Me. 119. 

Md.—Hyattsville v. 


Washington, 


[§§ 340-341 


> - 
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[§ 341] 3. Place, Mode, and Expense of Cross- 
ing—a. In General. 
street or highway, the legislature, in the exercise of 
its police power, may regulate the manner and char- 
acter of crossing,®* or may delegate such power of 
regulation to a municipal corporation as to crossings 
within its limits;** and where the mode and manner 
of crossing is prescribed by statute, the requirements 
must be complied with.*° 
a highway confers no right upon a railroad company 
to destroy the highway or render it useless as such,*°® 
but the railroad should be so located and constructed 
as not unnecessarily to injure the highway or impair 
the rights of the public in its use;** and frequently 
there are statutory provisions to this effect,®*® or re- 
quiring that the highway shall be restored to its’ 


Where a railroad erosses a 


The mere right to cross 


etc, R. Co., 120 Md. 128, 87 A 828. 


Mass.—Gillett v. Western R. Corp., 


8 Allen 560. 

Mo.—State v. Hannibal, etc., R. Co., 
86 Mo. 13. 

N. J.—Raritan Tp. v. Port Reading 


Ravi Coy eAgMINe Rho sHige) sno oeeALs leanaie 
Newark v. Delaware, ete., R. Co., 42 
Nine Haze 196, (2A 238 

Tenn.—Tennessee, ete., R. Co. v. 
Adams, 3 Head 596. ‘ 

Vt.—State v. Vermont Cent. R. Co., 
20 Vite tO. 

Va.—Southern R. Co. v. Com., 124 
Va. 36, 97 SE 343. 

fa] Charter provisions prohibiting 
the construction of crossings which 
will impede travel on the highway 
will prevent a railroad company from 
constructing additional tracks to 
those already crossing a street at 
grade in order to facilitate access to 
its freight yard, as such tracks would 
impede the passage of carriages, hors- 
es, and cattle over the ° crossing. 
Newark v. New Jersey Cent. R. Co., 
73 N, J. Eq. 469, 67 A 1009. 

88. See statutory provisions; and 
cases infra this note. 

[a] Statutes construed.—(1) <A 
statutory requirement that the cross- 
ing shall be so constructed as not to 
“obstruct” the highway does not mean 
that travel thereon shall not be ren- 
dered in any degree more inconveni- 
ent, but only that it shall not be 
stopped or interfered with more than 
is necessary. Newburyport Turnp. 
Corp. v. Wastern R. Co., 23 Pick. 
(Mass.) 326. (2) A railroad may “ob- 
struct” a highway within the mean- 
ing of the statute if it impedes, hind- 
ers, or retards travel thereon, al- 
though it does not wholly block up 
the highway. Boston, ete., R. Co. v. 
Middlesex County, 239 Mass. 127, 131 
NE 283. (3) As used in a statute pre- 
scribing the character of a railway 
highway bridge constructed by a rail- 
road company owning a right of way 
for a railroad, the description “right 
of way for a railroad” is broad enough 
to cover the original construction, as 
well as the substituted elevation, and 
is not confined merely to a “right of 
way of a railroad. State v. Lacka- 
wanna R. Co., 84 N. J. L. 289, 86 A 386. 
(4) Railroad Fencing Act § 8, relative 
to highways and street crossings, im- 
poses no duty on the railroad com- 
pany to build a bridge across a sani- 
tary district channel constructed 
across its right of way. Chicago Sani- 
tary Dist. v. Chicago, etc., R. Co., 267 
Ill. 252, 108 NE 322. 

[b] In Pennsylvania Act Webr. 14, 
1849 (P. L. p 79) § 12 provides that 
the crossing be such as not to impede 
or obstruct the public’ road. North 
Manheim Tp. v. Reading, ete., R. Co., 
10 Pa. Cas. 261, 14 A 137 (a crossing 
so constructed as not unnecessarily 
to impede travel upon the public high- 
way is a substantial compliance with 
the statute); Ambler’s App., 2 Pa. 
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§ 341] aie 


former state or such as not unnecessarily to have 
The railroad company 
must construct and maintain a safe and suitable 
crossing for the passage of persons and vehicles along 
the highway at the crossing,?® and this duty is fre- 
quently expressly imposed by statute.®+ 
is imposed on the railroad under the police power 
of the state to secure the public from injury.°? 


impaired its usefulness.§? 


railroad having the right to cross a 


stricted as to the angle at which it may cross so 
long as its tracks are not laid in front of property 


belonging to others.°* 
Approaches. 


Cas. 875, 4 A 187 (ground occupied 
by the owner in passing from one 
part of his farm to another is not an 
“established road or way” which the 
statute of 1849 provides must not be 
impeded or obstructed by a railroad) ; 
Sharon Borough vy. Pennsylvania Co., 
44 Pa. Super. 526 (statute applicable 
to boroughs and cities). 

89. See infra § 347. 

90. Cal.—Oakland v. Schenck, 197 
Cal. 456, 241 P 545. 

Ill.—Waterbury v. AN i SO ete., R. 
Co5720 Till; ee 375; Chicago v. Pitts- 
pure etc.;).R..Co., 146 Ill. A. 403 [aff 
242 San 30, 89 NE 648]. 

Ind. Evansville, Lew pletin Oren eng 


As the term “crossing” 


State, 149 Ind. 276, 49 NE 2; Lake 
Shore, Cte. Cor vy McIntosh, 140 
Ind. 261, 38 NE 476. 

Mass.—-Gillett v. Western R. Corp., 
8 Allien 560. , 

Mich.—Tobias v. Michigan Cent. R. 
Co., 103 Mich. 330, 61 NW 514; Malt- 
by v. Chicago, ete., R. Co., 52 Mich. 
108, 17 NW 717. 

Nebr.—Omaha, etc., R. Co. v. Brady, 
89 Nebr. 27, 57 NW 767. 

N. Y.—Gale v. New York Cent., etc., 
Ry CON PUOtIN, SY O94 Toyt ve sNiew, 
York, etc, R. Co., 6 N¥YSt 7 [rev on 
other grounds 118 N. Y. 899, 23 NE 
565]. 

@kl.—Chicaigo, ete., R- Co. -v. Tay- 
lor, 79 Okl. 142, 192 a 349. 

Tex. — Galveston, CUCL COL ve 
Rodriguez, (Civ. A.) 281 SW 259 Trev 
on other ‘zsrounds (Commn,. A.) 288 
SW 151]. 

Vt.—Mann v. ens pe ae es 
Co., 55 Vt. 484, 45 AmR 6 

Can.—Guelph v. Co adinn Nat. R. 
Gos 35 "CanRCas= 1535" Hamilton: v. 
Toronto, etc., R. Co., 27 CanRCas 361. 

[a] Fact ‘that there is steep hill 
at one end of street which renders it 
impracticable for loaded teams will 
not excuse the railroad company from 
pbuilding a crossing before the hill is 
graded, where there are citizens liv- 
ing on ‘the street between the hill and 
the railroad who desire to pass over 
it. Ft. Dodge v. Minneapolis, etc., R. 
Co., 87 Iowa 389, 54 NW 243. 

[b] Failure of incorporated town 
to enact ordinance for the improve- 
ment of its streets and to fix the 
grade thereof does not relieve a rail- 
road company of the duty imposed by 
law properly to construct the street 
crossings over its tracks. Evansville, 
etc., R.’Co. v. State, 149 Ind. 276, 49 
NE 2. 

{e] Congressional grant of right 
of way-—An act of congress granting 
a railroad right of way through In- 
dian Territory, and requiring the 
grantee to construct and maintain 
all existing and future highway cross- 
ings and necessary bridges over the 
railroad which did not expressly ex- 
empt the grantee or its successors 
from the duty to construct and main- 
tain streets and highways across its 
entire right of way does not_relieve 
the railroad from this duty.. Chicago, 
aay ries Co. v. Taylor, 79 Okl. 142, 192 


12 
ot Lighting overhead bridge.— 


Undér a statute making it the duty of 
railroad companies to provide ‘‘suit- 
able crossings” for the accommoda- 
tion of the public, a railroad company 
must furnish lights for an overhead | 
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This. duty 
bankments.°? 
A 
street is not re- 


includes the 


bridge which the public safety 
quires to be lighted. Concord v. Bos- 
ton, ete; R./Co.6 9 Nix He38 7,738: Ay sis. 

[e] Paving of crossings.—(1) A 
city cannot require a railroad to pave 
a crossing in a different manner from 
the balance of the street contiguous 
thereto. Chicago, etc., R. Co. v. Tay- 
lor, 79 OKl. 142, 192 P 349. (2) Under 
a franchise ordinance, providing a 
railway company shall pave a certain 
number of feet of the street, it is not 
liable for the cost of a culvert under 
such part of the street, provided for 
by an improvement ordinance. Wau- 
ee v. Wetzel, 261 Ill. 498, 104 NE 


{f] Assessment for benefits does 
not affect the liability of the railroad 
to construct a crossing, construction 
of the crossing being under police 
power. St. Louis-San Francisco R. 
Co. v. Little River County Road Impr. 
vaee Non TS 106, “Ark s 2731 SA" Swat (2d) 

91. See statutory provisions; 
cases infra this note. 

[a] Statute is not unconstitution- 
al as imposing a burden which did not 
exist when a railroad company was in- 
corporated which requires railroad 
companies to construct and keep in 
repair good and sufficient crossings 
where their roads cross a public high- 
way. State v. Chicago, ete., R. Co., 29 
Nebr. 412, 45 NW 469. 

[b] Grading crossing.—In Tennes- 
see Acts (1889) cc 119, 356 require 
railroads to keep highway erossings 
level ten feet on each side of the 
track. Louisville, etc., R. Co. v. State, 
137 Tenn. 341, 193 SW 113 (Acts 
[1899] e 356; requiring railroads to 
grade public crossings to a level with 
rails, etc., is supplemental of, and 
auxiliary to, Acts [1889] c 119, pro- 
viding for the furnishing of good and 
sufficient crossings, and does not im- 
pliedly repeal the latter). 

[c] In Georgia, under a statute re- 
quiring railroad companies to pay the 
cost of macadamizing or paving the 
width of their tracks and three feet 
on each side in Augusta, “tracks” 
means the space between the outside 
edges of the iron rails, and not the 
space between the ends of the cross- 
ties. Rowland v. Augusta, 153 Ga. 
763, 113 SE 2. 

92. Milwaukee v. Chicago, etc., R. 
Co., 168 Wis. 534, 171 NW 54. 

93. Morgan v. Des Moines Union 
R. C., 113 Iowa 561, 85 NW 902. 

94. Farley v. Chicago, etc., R. Co., 
42 Iowa 234; Moberly v. Kansas City, 
eter GR Co.) 47 Mo. A. 518. 

Tilinois “Cent: -R. Co. v. Para- 
dise Highway Comrs., 61 Til. A. 203; 


and 


Moberly v. Kansas City, etc., R. Co., 
NORA 5i'3* 
[a] Approach is “an embankment, 


grade, bridge, or structure which the 
eonstruction of the road has made 
necessary to be erected or constructed 
within the right of way to enable per- 
sons passing along the highway with 
teams and vehicles to reach the cross- 
ing of the railroad.” Illinois Cent. R. 
Co. v. Paradise Highway Comrs., 61 
Ill. -A. 203, 208 (approach includes a 
bridge, over a natural watercourse 
within the right of way). 

[b] Grade of approach (1) must 
not, under the Delaware statute, be 


re- 


: (Bi C.3a) C51 


necessary embankments and approaches to the ‘rail- 
road,®* the company must also construct and main- 
tain safe and suitable approaches to the crossing.®? 
What is a suitable and sufficient approach depends 
upon the circumstances of the particular case,®® and 
may require the erection of guard rails at cuts or em- 
The width of the crossing and ap- 
proaches thereto depends upon the circumstances of 
the case and the character and use of the highway,?* 
as they do not necessarily imply the full width of 
the highway or right of way of the railroad.®® 
the case of a street in a city they should ordinarily: 


In 


greater than five degrees (Kyne v.- 
Wilmington, ete., R. Co., 13 Del. 185, 
14 A 922); (2) and a municipal cor- 
poration under a general power to es- 
tablish, improve, and keep streets in 
repair may regulate the grade of ap- 
proaches to street crossings (Hughes 
v. Arkansas, etc., R. Co., 74 Ark: 194, 
85 SW 773); (3) but in the absence. 
of statute they need not be extended 
back so that there is practically no in- 
cline, but may be constructed at what- 
ever grade will furnish a safe and 
suitable crossing for the ordinary pur- 
poses of travel (Lake Shore, etc., R. 
Con W.. -Brazzillenl 3. On, Olnes C.tee Ooo: 
Oh: Cir: Dee. 363). 


96. Bloomington v. Illinois Cent. 
R. Co., 154 Tl). 539, 39 NE 478 [aff 49, 
UTS A295}. 

[a] Word “safe” in Hurd Rev. St. 


(1915-1916) ec 114 § 8 (Jones & A. 
St. Annot. [1913] par 8820), relating 
to crossings of railroads over high- 
ways and streets, means “reasonably. 
safe.” Waterbury v. Chicago, etc., R. 
Con On ELE DAG oo. ‘ 

[b] Railroad company is not re- 
quired to bridge ditches, although 
within the limits of the right of way, 
if so far from the track that what is 
a safe and proper approach for going 
on and over the crossing does not ex- 
tend back so as to include such ditch- 


es. O’Fallon v. Ohio, ete., R. Co., 45 
TTA once 
97. Evansville, ete, R. Co. v. Al- 


len, 34 Ind. A. 636, 73 NE 630; Seybold 
Vii Perre Haute,.ete., ok.) Cos) sing: 
A. 367, 46 NE 1054; Veazie v. Penob- 
scot R. Co., 49 Me. 119. 

[a] Under English statute, Rail- 
ways Clauses Act (1845) § 62, provid- 
ing for handrails at certain crossings, 
the justices have no power to order a 
railroad company to erect fences and 
handrails at a level crossing .on a pub- 
lic carriage road. Reg. v. Schofield, 58. 
Je Epo 

98. Sample v. Chicago, eee Rs Cout 
233 Ill. 564, 84 NE 643 [aff 138 Ill. A’ 
95]; Bloomington v. Illinois Cent. R. 
Co., 154 Ill. 539, 39 NE 478 [aff 49 Ill. 
A. 129]; Atchison, etc., R. Co. vy. Hen- 
ry, 57 Kan. 154, 45 Pe576% 

99. Bloomington v. Illinois Cent. R. 
Co., 154 T1l.1539, 39 NE 478° Laff 49 Te 
A, 12975 O'Fallon v. Ohio}, etesuRs Co,, 
45 Tl. A. 572; South Amboy v. Penn- 
sylvania R. Co., 16 INS Se BiGind Toons 
852 [rev on other grounds 77 N. J. Hq. 
242, 76 A 1038]. 

[a ] “Crossing” defined.— The 
words “railroad crossings” mean 
“that portion composing the track or 
road-bed’’ and do not mean “that the 
crossing includes ithe entire width of 
the right of way.” O’Fallon v, Ohio, 
ete), R: Co,,-45 TM. “Ass572 

[b] The term “approaches,” with 
regard to railroad crossings, “means 
the embankments, or bridges, or 
grades, or structures of any sort, on 
each side of the railroad at the cross- 
ing, which serve as the passage or 
way for approaching the crossing. 

They do not and should not, in 
all cases, include all that part of ‘the 
right of way that is covered by the 
street or highway and is not immedt- 
ately at the crossing.” Bloomington 
v. Illinois Cent. RR. Co:, 154 Tlls539; 
544, 547, 39 NE 478 [aff 49 Ill. A, 129]. 


652) [51 C.J] - 
cover the entire width of the street;' but in the case 
of ordinary highways it is not necessary that they 
should cover the entire width of the highway, but 
only what is reasonably necessary for the accommo- 
dation of the public travel thereon,’ and the same 
is true to a considerable extent with regard to streets 
in villages and some cities or particular localities 
therein.* So also the length of the approaches de- 
pends upon the circumstances of the case,* and they 
need not necessarily extend back-for the full width 
on the railroad right of way,® although the circum- 
stances may require that they shall do so.° 
Sidewalks. When necessary to fulfill its obliga- 
tion to provide a safe crossing, the railroad must con- 
struct sidewalks for pedestrians.’ In some jurisdic- 
tions the duty to construct sidewalks at the crossing 
is imposed by statute;* and this is a valid exercise 
of the police power of the state.® 
Lights cannot be required to be maintained in a 
street when not necessary for the protection of the 
publie.?° 
[§ 342] b. Crossing at, above, or below Grade. 
In the absence of any statutory provision to the 
contrary, a railroad company having a right to con- 
1. Cleveland,.etc., R. Co. v. Johns, 


106 Ill. A. 427; Indianapolis, etc., R. 
Co. v. State, 37 Ind. 489. 


over the 
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authorize grade crossings by railroads 
streets. 
City, 68 N. J. L. 96, 42 A 782 [rev on 


; [§§ 841-342 
struct a railroad which will cross a street or high- 
way may cross the same at grade,!+ provided the 
crossing is so constructed as not unreasonably to 
impede or obstruct the safe and convenient use of 


the highway,'? and subject to the duty of restoring. 


the highway to its former usefulness;1? or it may 
carry its road above the street or highway by means 
of a bridge or viaduct.+* The railroad cannot cross 
a street at a grade different from that prescribed by 
statute.1° A statutory provision that a street or 
highway in a town or city may be crossed by a bridge 
is not mandatory but permissive, leaving it optional 
with the railroad company to grade or bridge the 


_ crossing,*® and a requirement that the company shall 


in crossing so construct its road as not to impede or 
obstruct the safe and convenient use of the highway 
does not require that the crossing shall be at grade ;** 
while on the other hand a statute providing how 
grade crossings shall be constructed does not author- 
ize all crossings to be at grade, but applies only 
where such crossings are proper.t* In many juris- 
dictions, by statute, the construction of grade cross- 
ings is prohibited.t® Such statutes: have been held 
to apply to all crossings thereafter established re- 
exception as to tracks for increasing 


“yard facilities at terminal or other 
points,” and the company has the 


Oliver v. Jersey 


Toledo v. To- 


2. Cleveland, etc., R. Co. v. Johns, 
106 Tll. A. 427; Atchison, etc., R. Co. 
v. Henry, 57 Kan. 154, 45 P 576; Ellis 
v. Wabash, etc., R. Co., 17 Mo. A. 126. 

3. Bloomington v. Illinois Cent. R. 
Co., 154 Ill. 539, 39 NE 478 [aff 49 Ill. 
A. 129]. : 

4. Illinots Cent. R. Co. v. Trues- 
dall, 68 Ill. A. 324. 

5. O’Fallon v. Ohio, ete., R. Co., 45 
Te A. 572. 

6. Illinois Cent. R. Co. y. Truesdall, 
68 Ill. A. 324. 

7. Chicago, etc., R. Co. v. Redding, 
124 Ark. 368, 187 SW .651, AnnCas 
1918D 1838. 

8. See statutory provisions. 

9. Great Northern R. Co. v. Minne- 
sota, 246 U. S. 434, 38 SCt 346, 62 L. 
ed. 817 [aff 130 Minn. 480, 153 NW 
879, LRA1918D 1153). 

10. Chicago v. Pennsylvania Co., 
252 Ill. 185, 96 NE 833, 36 LRANS 
1081, AnnCasi912D 400. 

11. Morris v. Chicago, etce., R. Co., 
26 Fed. 22; Hudson County v. New 
Jersey Cent. R. Co., 68 N. J. Eq. 500, 
59 A 303 [aff in 70 N. J. Eq. 806, 65 A 
1117]; In re West Jersey Tract. Co., 
59 N. J. Eq. 63, 45 A 282; Baxter v. 
Spuyten Duyvil, ete., R. Co., 61 Barb. 
(N. Y.) 428, 11 AbbPrNS 178; John- 
ston v. Providence, etc., R. Co., 10 R. 
I. (365: 

12. See supra § 341. 

13. See infra §§ 347-350. 

14. Bubenzer v. Philadelphia, etc., 
R. Co., (Del. Ch.) 61 A 270. 

15. In re Bronson, 1 Ont. 415. 

16. De Lucca v. North Little Rock, 
142 Fed. 597. 

17. Johnston v. 
Gone LO Re -1. 865. 

18. State v. Minneapolis, 
Co., 39 Minn. 219, 39 NW 153. 

19. See statutory provisions; 
cases infra this note. 

{a] In New Jersey (1) the statute 
prohibits the construction of grade 
crossings in cities unless permitted 
by the common council or other goy- 
erning body in charge of its streets, 
which authorities may, however, per- 
mit a grade crossing. Hudson County 
v. New Jersey Cent. R. Co., 68 N. J. 
Eq. 500, 59 A 303 [aff 70 N. J. Eq. 806, 
65 A 1117] (holding further that a 
boulevard is a “street’”’ within the ap- 
pNcation of the statute). (2) The 
board of street and water commis- 
sioners is the governing body with 
regard to streets and has power to 


Providence, etc., 
ete., R. 


and 


other grounds 63 N. J. L. 634, 44 A 
709, 76 AmSR 228, 48 LRA 412]. (3) 
A private individual cannot object to 
a crossing at grade on the ground that 
the statute prevents railroads from 
crossing any street or highway in any 
city except above or below grade, es- 
pecially where he will not be partic- 
ularly injured by a crossing at grade. 
Packard v. Bergen Neck R. Co., 48 N. 
J. Eq. 281, 22 A 227. (4) A provision 
requiring every railroad company to 
construct and keep in repair bridges 
and passages over, under, and across 
the railroad and right of way where 
any public or other road, street, or 
avenue shall cross the same, and a 
provision which declares that, where 
any railroad shall cross any street or 
highway in any city, it shall be either 
below or above the grade thereof, are 
not repugnant. Newark v. New Jer- 
sey Central R. Co., 73 N. J. Eq. 469, 
67 A 1009. (5) Consent to construc- 
tion of a crossing is necessary only 
when the railroad seeks to cross. at 
grade. United New Jersey R., etc., 
Co. v. Hudson County, 89 N. J. Eq. 580, 
ass A 895 [aff 89 N. J. Eq. 95, 104 A 
8]. 
[b] In Ohio (1) under a statute 
prohibiting construction of a crossing. 
at grade without consent of the court 
of common pleas, the policy, as ex- 
pressed by Gen. Code § 8895, is not to 
permit grade crossings without ex- 
ceptional reason. Detroit, ete., R. Co. 
v. Wahl, 27 Oh. A. 9, 160 NE 638. (2) 
An order permitting a railway cross- 
ing at grade can be made only by the 
court of common pleas on evidence 
submitted. Detroit, ete., R. Co. v. 
Wahl, supra (refusal to allow grade 
crossing held not error). (3) The 
judgment permitting a grade crossing 
will not be set aside unless for abuse 
of discretion. New York, etc., R. Co. 


v. Lakewood, 18 Oh. Cir. Ct. N. S. 521. 


(4) This statute relates exclusively 
to steam railroads. Ross County v. 
Scioto Valley Tract. Co., 75 Oh. St. 
548, 80 NE 176; In re Avon Beach, 
etc., R. Co., 16 OhS&CP 87, 3 OhNPNS 
561. (5) County commissioners can- 


not contract as to a change of grade,- 


but must follow statutory require- 
ments. Ritter v. Cleveland Short Line 
R. Co., 6 ORNPNS 161. (6) Where a 
proposed crossing is by a spur track 
leading to manufacturing establish- 
ments, commercial houses, and certain 
docks, it falls within the statutory 


right to cross at grade. 
ledo; ete., R.Co.y 9 Oh. (Cin set eNwSs 
399, 29 Oh. Cir. Ct. 656 (evidence ad- 
missible to show that crossing is 
within statutory exception); Cincin- 
nati v. Baltimore, etc., Southwestern 
R. Co., 15 OhNPNS 219. (7) The ju- 
risdiction of the probate court in the 
matter of condemnation proceedings 
brought by a railroad company for 
the purpose of acquiring the right to 
cross a street or highway with its 
tracks is confined to the question of 
the necessity of making the crossing 
and assessment of compensation 
therefor, and whether the crossing 
shall be at grade, above grade, or be- 
low grade is a matter entirely within 
the jurisdiction of the common pleas. 
Toledo v. Toledo, ete., R. Co., supra. 
[c] In Pennsylvania (1) Act June 
7,1901 (P. L. p 531), prohibiting grade 
crossings except when allowed by the 
court, does not apply to streets ina 
borough established by ordinance 
three years before the date of the act 
(Ligonier Valley R. Co. v. Latrobe, 
216 Pa. 221, 65 A 548), (2) and has no 
application to a case where the high- 
way and the railroad company were 
in actual existence prior to the pas- 


sage of the act (Weston vy. Pennsyl-: 


vania R. Co., 35 Pa. Super. 359). (3) 
Such crossings will not be permitted 
except under exceptional circumstanc- 
es. Johnstown, etc., R. Co.’s Pet., 22 
Pa. Dist. .342 (grade crossing al- 
lowed); In re Pennsylvania Ave. 
Crossing, 22 Pa. Dist. 276; Ontario, 
etc., —R..Co.’s «Pet: 19 - Pa. -Disti-1023 
(grade crossing permitted); In re 
Buffalo, etc., R. Grade Crossing, 36 Pa. 
Co." 360! (4) Nor where there are 
other methods available. In re Han- 
over Tp. Grade Crossing, 23 Pa. Dist. 
504. (5) The statute applies to lat- 
eral railroads. Clifton Heights Bor- 
ough v. Thomas Kent Mfg. Co., 220 Pa. 
585, 69 A 1115 (where a manufactur- 
ing company, under Act May 5, 1832 
[P. L. p 501], began the construction 
of a lateral railroad, it had no right 
to lay its tracks over a public street 
at grade without the consent of the 
municipality). (6) The right to cross 
at grade may be limited to such pe- 
riod as electric motive power is used. 
Easton Impr. R. Co.’s Pet., 16 Pa. Dist. 
567, 32 Pa. Co. 438. (7) An abutting 
owner has no standing to excent or 
challenge the right to establish a 
crossing. In re Haston Impr. R. Co.’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 342-343] 


gardless of the time when the construction of the 
railroad was authorized,?° although the contrary has 


also been held.?1_ Where the statute provides that 
the crossing may be so constructed that the highway 
shall pass over or under the railroad, as may be 
found most expedient, the choice rests within the 
diseretion of the railroad company,” which, if exer- 
cised in good faith, will not be interfered with by 
the courts,?* and it seems that the term “under or 
over” authorizes a crossing at grade,?* but a charter 
provision that the crossing shall be “over” the rail- 
road has been held to mean above it.?° 

When railroad crosses by means of bridge, if prac- 
ticable to do so, the bridge must be constructed so as 
to span the entire width of the way and not merely 
the traveled portion and without any pillars or abut- 
ments which will restrict the width or obstruct the 
use of the highway,?°® particularly in the case of 
streets,?* and a municipal corporation has no right 
to authorize the construction of a bridge with pillars 
or abutments which constitute an obstruction to pub- 
lic travel.28 The railroad company must comply 
with any express statutory requirements as to the 
width of the span of the bridge,”® or its height above 
the level of the highway,?° and the level of the high- 
way beneath the bridge must not be so depressed 
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as to form a basin which will become flooded and ob- 
struct travel. 

Where highway is carrie over railroad upon 
bridge, the character of the bridge depends upon 
the circumstances of the particular case,*? and in 
the case of an ordinary highway it is not necessary 
to bridge the entire width of the highway, but only 
to construct a bridge reasonably sufficient to accom- | 
modate the public travel,?* and even in the case | 
of streets the bridge need not necessarily be the full 
width of the street;** but a statute prescribing the 
minimum width for the bridge does not authorize 
the company to reduce that portion of the highway 
on each side forming the approaches to the bridge to 
the same minimum width.*® So also the bridge need 
only be of sufficient strength for the ordinary high- 
way travel, and the railroad company is not required 
to make it sufficient to meet the additional use of a 
street railway.2® Any statutory requirements as to 
the grade of the PREROAGz6s to the bridge must be 
complied with.?? 

[§ 343] c. Character of Highway. The statutes 
regulating the construction of crossings at intersec- 
tions between railroads and public roads or streets?® 
apply only to public crossings*®® and to streets and 
highways legally established;#° and a statute re- 


Pet., 15 Pa. Dist. 960. 

[d] Double ‘tracking single track 
railway, and erecting an embankment 
ten feet high across a public high- 
way, with the substitution of an un- 
derpass for an original grade cross- 
ing, is ‘new construction” of rail- 
ways, within the meaning of a statute 
declaring the policy of the state to 
eliminate grade crossings wherever 
practical and requiring new crossings 
to be other than at grade. Southern 
R. Co. v. Com., 124 Va. 36, 97 SE 343. 

Abolition of grade crossings see 
infra §§ 370-410. 

26. Clifton Heights Borough v. 
Thomas Kent Mfg. Co., 220 Pa. 585, 69 
A 1114. 

21. Atty.-Gen. v. Ware River R. 
Co., 115 Mass. 400. 

22. Illinois Cent. R. Co. v. Bentley, 
64 Ill. 438; Conklin v. New York, etc., 
BR OO, 102 N. Y. 107, 6 NE 663; Peo. 
v. New York Cent., etc., R. Co., 74 N. 
ww. 302 [aff.12 Hun 1951]; Jamaica v. 
Long Island R. Co., 21 NYS 327. 

[a]. Highways laid out after con- 
struction of railroad as well as pre- 
viously existing highways are within 
the application of the rule giving the 
railroad company the election as to 
the mode of crossing, under a statute 


‘providing that the railroad company 


may carry the highway under or over 
its track, as may be found most ex- 
pedient. Jamaica v. Long Island R. 
Co., 21 NYS 327. 

23. Peo. v. New York Cent., etc., R. 
Go., 74 N. Y. 302; Jamaica Vv. Long 
Island R. Co., 21 NYS 327; In re Han- 
over Tp. Grade Crossing, "23 Pa. Dist. 
504. 

24. In re West Jersey Tract. Co., 
59 N. J. Eq. 68, 45 A 282. 

25. South Amboy v. Pennsylvania 
R. Co., 76 N. J. Eq. 57, 73° A. 852 [rev 
on ons grounds 77 N. J. Eq. 242, 746A 
1038]. 

26. Raritan Tp. v. Port Reading 
R. Co., 49 N. J. Eq. 11,.23 A 127; Del- 
aware, etc., R. Co. v. Buffalo, 158 N. 
Y. 266, 478, 53 NE 44, 533: [aff 4 App. 
Dive Ode 6 oS FO LO lene RAGHOT ship. 
v. Philadelphia, etc., R. Co:, 214 Pa. 
299, 63 A 694; Schwenk v. Pennsyl- 
vania Schuylkill Valley Co., 2 Chest. 
ConsCPRa yp Laat 

[a] As mere saving of expense a 
railroad company has no right to con- 
struct a bridge which does not span 
the entire width of the highway or 
to construct pillars or abutments 
within its limits. Raritan Tp. v. Port 


Poene R. Co., 49 N. J. Eq. 11, 23° A 


[b] If statute prescribes width to 
be left under the bridge, the railroad 
company may erect piers for the 
bridge upon the highway provided 
a clear unobstructed space is left of 
the width required by the statute. 
Atty.-Gen. v. London, etc., R. Co., 7 L. 
Ie Chie LO momo LI eS, 0 EingCh 78, 59 
Reprint 287, 1 R. & Can. Cas. 283. 

[e] Temporary abutments.— 
Where railroads have a right to bridge 
a public plank road to connect lines, 
and, although having the right, under 
Railroad Act § 27, to place abutments 
of the bridge within the road, never- 
theless propose to place them outside, 
they have the right to construct a 
temporary bridge with abutments in- 
side the road. United New Jersey R., 
ete., Co. v. Hudson County, 89 N. J 


Eq. 580, 105 A 895 [aff 89 N. J. Eq. 95, 
104 A 98]. 
27. Schwenk Vv. Pennsylvania 


sony igs R. Co., 2 Chest. Co. (Pa.) 

28. Delaware, etc., R. Co. v. Buffa- 
lo, 158 N. Y, 266, 478, 53 NE 44, 533 
[aff 4 App. Div. 562, 88 NYS 510]; 
Elyria v. Lake Shore, etc., R. Co., 23 
Ohne Cir. Ct. 482: 

29. Atty.-Gen. v. Tewkesbury, etc., 
R. Co., 1 De G. J. & S. 423, 66'EngCh 
423, 46 Reprint 168. 

[a] Under English statute of 1845 
providing that in the case of railroad 
bridges constructed over turnpikes 
there shall be left a clear space of 
thirty-five feet unless the average 
available width for the passage of 
carriages is less, in which case the 
width of the bridge need not exceed 
such average available width, pro- 
vided it shall not be less than twenty 
feet, footways are not to be included 
in determining the average available 
width of the turnpike. . Reg. v. Rigby, 
pace B. 687, 68 ECL 687, 117 Reprint 


{b] Deviation from plan.—Where 
the road is constructed upon an arch 
or viaduct, such arch or viaduct must 
be constructed not only at the place, 
but in the particular manner and of 
the dimensions shown upon the plan 
deposited. Atty.-Gen. v. Tewkesbury, 
ete., R. Co:, 1 De G. J. & S. 423, 66 
EngCh 423, 46 Reprint 168. 

- 80. Atty.-Gen. v. Furness R: Co., 
ETS Wnt Re KON RE 

[a] Footbridges.—Under a statute 

regulating the height of footbridges, 


and prohibiting the rebuilding of such 
bridges at less than the required 
height, a contract for repair is not 
within the prohibition against  re- 
building. Ann Arbor R. Co. v. Tole- 
do,-33 F. (2d) 939. 

31. Atty.-Gen. v. Furness R. Coy 
C51 od Datel Ma On ore wards 

32. Peo. v. New York, etc., R. Go: 
89 N. Y. 266; Reg. v. Great ‘Western 
Ri.Co., 12, U- Cc. Q. B. (Ont.) 250. 

33. State v. Lackawanna R. Co., 84 
N. J. L. 289, 86 A 386 (criticizing dic- 
tum to the contrary in Raritan Tp. v. 
Port Reading R. Co:, 49 N. J. Eq. 11, 
23 A 127); “Peo. v.. New York, etc, 
Ey COs hoo Neuve 266; Radnor Tp. Vv. 
ite eas etc., R. 0. nalLe Pa. 
299, 63 A 694, 

34. Reg. v. Great Western R. Co., 
TZ. Bes(Ontoyeoo. 

35. Reg. v. Birmingham, ete, R. 
Co., 2 Q. B._47, 42 ECL 565, 114 Re- 
print. 21,2 R: & Can. Cas. 694. 


36. Peo. v. Adams, 88 Hun 122, 34 
NYS: 579 ‘att 147 sNeay. W2eeu4e NB 
725]; Conshohocken R. Co. v. Penn- 


sylvania R. Co., 15 Pa. Co. 445; Briden 
vy. New York, ete, R.. Co: 27 Revie 
569, 65 A 315. 

37. Cre ee v. Mid-Kent R. Co., 
J PARISS TO) ae 

[a] Stbsttated road.—Where a 
road is diverted and a substitute con- 
structed which crosses the railroad by 
a bridge, the general requirements of 
the statute as to the grade of ap- 
proaches apply to fthe_ substituted 
road. Atty.-Gen. v. London, etce., R. 
Co., 9:Sim. 78, 16 EngCh 78, 59 Re- 
print 287, 1 R. & Can. Cas. 283. 

38. See statutory provisions. 

39. Bamberger Plectric R. Co. v. 
State Public Utilities Commn., 59 
Utah 351, 204 P 314. 

40. Fla.—McDonald v. LOM NHS: 
ete., R. Co), 65) Fla.1310,, 61S 590: 

Ta.—-Louisiana R. f ete., Co. v. State 
See Serv. Commn., 165 La. 219, 115 

a, 

Miss.—New Orleans Great Northern 

R. Co. v. McGowan, 111 Miss. 181, 71 


S 317; Illinois Cent. R. Co. Vv. State, 
94 Miss, 759, 48 S 561. , 
PO v. Gor- 
que “iBT Mo. als 57 swt 
Nebr.—State’ v. AME ee ete; aR. 


Co., 93 Nebr.~263, 140 NW 147. 
Pa.—Sharon Borough v. Pennsylva- 
nia Co., 44 Pa. Super. 526 
[a] Mere passage of ordinance 
laying out and establishing a street 
over the land and tracks of a railroad 


654 [51 C.J:] 


quiring an under crossing where a railroad erosses 
“any public highway” at a certain grade above the 
original level of the highway applies only to a high- 
way laid out pursuant to law or used for such length 
of time as to constitute it a public highway;*? but a 
statute authorizing a town to require a bridge at the 
crossing of any highway therein applies to a highway 
established by law, although not constructed;*? and 
a statute requiring that a railroad company when it 
crosses “any established road or way” shall be so 
constructed as not to impede the travel thereon ap- 
plies to a street duly laid out, although not actually 
opened for public use;*® and where a city has ob- 
tained an easement for a crossing, it may require the 
A statute prohibiting the 
crossing at grade of “the streets or highways in any 
city” does not apply to the crossing of a canal;*® 
and a statute prohibiting a grade crossing of a street 
or highway leading to a public cemetery of a city 


railroad to construct it.*4 


is, in the absence of actual laying 
out and establishing the street, or of 
legally acquired a right so to do, in- 
sufficient to establish the _ street. 
Poole v. Southern R. Co., 34 Ga. A. 290, 
129 SE 297. : 

{b] In Canada (1) the board will 
recognize the public necessity for a 
highway crossing over a railway es- 
pecially at or near a point where for 
a long period the railway company 
has allowed the public the use of such 
crossing and will order the railway 
company to make the crossing con- 
form to its standard regulations af- 
fecting highway crossings. Moodie v. 
Canadian Pac. R. Co., 20 CanRCas 217. 
(2) A highway is not established 
across a railway by the mere user of 
a path crossing the railway lands 
which has not been reserved by grant, 
even though the company has main- 
tained and recognized it as a crossing 
for a number of years, put up a high- 
way crossing sign, and has not ob- 
jected to public user. Ford City v. 
Grand Trunk R. Co., 28 CanRCas 1. 

41. Northumberland v. Atlantic, 
ete., R. Co., 35 N. H. 574. 

42. Worcester, etc., R. Co. v. Nash- 
ua, 63 N. H. 593, 4 A 298. 

43. Chester v. Baltimore, etc., R. 
Gos, 140 Bae 275, 20, A320: 

44. Atlanta, etc., R. Co. v. Atlanta, 
156 Ga. 251, 119 SE 712. 

45. Lehigh Valley R. Co. v. Dover, 
etc. uk ©0...43 IN ds en oS. 

46. Youngstown v. Pittsburgh, etc., 
Re COm. Ss. Oly Cine Ov e242 OhwCir 
ID Gey Munils 

47. Dartford Rural Dist. Council 
v: Bexley Heath R. Co., [1898] A. C. 
210 [aff. [1896] 2 Q. B. 74]. 

48. Berry’ v. Northeastern R. Co., 
72, Ga. 13: 

49. Relocation on abolition of 
grade crossings See infra § 379. 

50.’ State v. Warren R. Co., 29 N. J. 
L.’ 3533" Buchholz v. New York, etc., 
R. Co., 148 N. Y. 640, 43 NE 76 [rev 66 
Hun’ 377, 21 NYS °503]); *“Hughes \v. 
Providence, ete., R. Co., 2 R. I. 498. 

51. Illinois Cent. R. Co. v. Bentley, 
64 Ill. 438. 

[a] Where right to change is qual- 
ified (1) as by a charter provision au- 
thorizing: a change in the location of 
a highway, which is so situated that 
the railroad “can not be judiciously 
laid out and made without interfering 
therewith,’ the company has no right 
to change the location of a highway 
merely to avoid the expense of con- 
structing a bridge or embankment 
(Norwich, ete., R. Co. v. Killingly, 25 
Conn. 402), (2) and a statute author- 
izing a change in the line of a high- 
way “where an embankment or cut- 
ting shall make a change in the line 
of such highway desirable, 
with a view to a more easy ascent or 
descent,” does not authorize such 
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way.*® 


change at a grade crossing where 
there is no cutting or embankment at 
the crossing (Buchholz v. New York, 
etc., R. Co., 148 N. ¥. 640, 48 NE 76 
[rev 66 Hun 877, 21 NYS 503]. 

52. State v. Warren R. Co., 29 N. J. 
L. 353; Buchholz v. New York, etc., 
R. Co., 148 N. Y. 640, 43 NE 76 [rev 
66 Hun 377, 21 NYS 503]. 

[a] Provisions not authorizing 
change.—(1) A railread company has 
no right to change the route or loca- 
tion of a highway under a charter 
provision authorizing it to ‘‘alter and 
grade” highways crossed by its road 
(State v. Warren R. Co., 29 N. J. L. 
353), (2) or authorizing it to raise or 
lower the highway so that the road 
may pass under, over, or across the 
same (Hughes v. Providence, etc., R. 
Co., 2 R. I. 493); (3) or under a stat- 
ute authorizing a railroad company 
to construct its road ‘‘across, along or 
upon” a street or highway, provided 
it shall restore the same to “‘its for- 
mer state, or to such state as not 
unnecessarily to have impaired its 
usefulness;” and providing that the 
highway “may be carried under or 
over the track, as may be found most 
expedient’? (Buchholz v. New York, 
etc., R. Co., 148 N. Y. 640, 43 NE 76 
[rev 66 Hun.377, 21 NYS 503]). 

53. See statutory provisions; 
cases infra this note. 

[a] In Ohio (1) Rev. St. § 3284, 
providing that when necessary to 
cross a “road” or “‘stream”’ a railroad 
company may divert the same from 
its location or bed, but shall without 
unnecessary ‘delay place such road or 
stream in such condition as not to 
impair its former usefulness, does 
not apply to _ streets. Cincinnati 
Northern R. Co. v. Cincinnati, 8 Oh. 
Dec. (Reprint) 554, 8 CincLBul 334. 
(2) When it becomes necessary to 
cross a highway at such an angle as 
to render the building of a bridge im- 
practicable, the grade of the railway 
being twenty-seven feet above the 
grade of the highway, the railroad 
company may divert the course of 
the highway so that a crossing may 
be made at right angles. Brown vy. 
Akron; eterno. LG Ob. 'CirCrweN, 
S. 511 [mod 79 Oh. St. 440 mem, 87 
NE 1131 mem] (the diversion of a 
country highway may be permanent, 
provided such diversion is reasonably 
necessary, and does not unreasonably 
interfere with the use of such high- 
way by the public). (8) Necessity 
for diversion is for the court to de- 
cide. Brown v. Akron, etc.,- R. Co., 
17 OhS&CP 418, 7 OhNPNS 529. 

{[b] In Virginia, under Acts 1874— 
1875, c 63, substantially carried into 
Code (1887) § 1094, a railroad chang- 
ing the location of a public road in 
1888 and 1889 is not required to obtain 


and 


[$§ 343-344 


does not apply to a street leading to a cemetery 
belonging to a private association.*® 
ute prohibiting grade crossings where a railroad 
crosses a turnpike or public highway does not include 
a public footpath.*? 
to establish and maintain a crossing over paths or 
unfrequented ways.*® 

[§ 344] d. Changing Location or Grade of High- 
In the absence of statute, a railroad com- 
pany, in crossing a highway, has no right to change 
the location or route of the highway.°° 
however, be authorized to do so by its charter,°* but 
to authorize such change the right must be conferred 
in express terms or by necessary implication.” 
right is frequently expressly conferred by statutory 
provisions to make such changes in the location of 
a highway in certain cases and to acquire by purchase 
or condemnation such additional land as may be 
necessary for effecting the change.** 


So also a stat- 


A railroad is under no duty 


It may, 


The 


Such statutes 


consent of the county court, but only 
required to make an equaliy conven- 
lent road in lieu thereof. Tazewell 
County v. Norfolk, etc., R. Co., 119 
Va. 763, $1 SE 124. 

[c] UWnder the English statutes (1) 
authorizing a diversion of a highway, 
such diversion is permissible only 
when necessary for the purpose of 
constructing the railroad, and the 
company cannot change the location 
of a highway merely to avoid the ex- 
pense of constructing a crossing over 
or under it (Reg. v. Wycombe R. Co., 
L. R. 2 Q. B. 310), (2) or merely in or- 
der to carry the highway across the 
railroad at right angles (Atty.-Gen. 
Ve Dorst ‘Cents Roney $3r a ae Reps 
N. S. 608); (8) but where, if the 
railroad crossed a highway without 
diverting it, a bridge would have to 
be made for the highway over the 
railroad, the highway may be diverted 
to a place where there is a level cross- 
ing if the road so diverted will be 
more convenient to the public than 
the vertical diversion by a bridge 
(Atty.-Gen. v. Ely, etc., R. Co., L. R 
4 Ch. 194); (4) and the authority con- 
ferred by the statute to divert a pub- 
lic highway applies to a permanent 
diversion and not merely to a tempo- 
rary diversion for the purpose of con- 
structing the railroad (Phillipps v. 
London, etc., R. Co., 4 Giffard, 46, 66 
Reprint 614). - (5) An adequate sub- 
stitute must be provided at the ex- 
pense of the railroad. ‘“Atty.-Gen. v. 
Barry’ Docks, ete., Co:,135 "Chiu D. 5735 
Spencer v. London, ete., R. Co., 8 Sim. 
193, 8 EngCh 193, 59 Reprint 77, 1 R. 
é& Can. Cass 159: 

{d] In Canada the statute has been 
held to authorize a permanent diver- 
sion. Fredericksburgh  v. Grand 
Trunk R. Co., 6 Grant Ch. (Ont.) 555. 

[e] Effect cof statute.—(1) A stat- 
ute authorizing the railroad compa- 
nies to change the location or grade 
so as to make the crossing more con- 
venient, provided the location or grade 
be not changed without the concur- 
rence of the common council of the 
city or borough, etc., did not give a 
township authority to grant any dis- 
pensation to a railroad company with 
reference to the change of the grade 
of a highway crossed by a railroad, 
nor entitle the railroad company to 
maintain pillars and abutments in the 
street underneath its tracks, and to 
narrow the crossing. Metuchen v. 
Pennsylvania R. Co., 73 N. J. Eq. 359, 
69 A 465. (2) Nor did it authorize a 
majority of the highway surveyors 
to vacate in the interest of the rail- 
road company any part of the street, 
or reduce its width. Metuchen vy. 
Pennsylvania R. Co., 73 N. J. Eq. 359, 
a 465 [mod 71 N. J. Eq. 404, 64 A 


i SM vi RB EB ae 
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apply to crossings as well as to longitudinal occupa- 
tion of a highway,°* and where so given the exercise 
of such authority is discretionary with the railroad.®® 
Such statutes are intended to preserve a highway for 
the public.®® The company is required, in making 
such change, to reconstruct the road at its own ex- 
pense upon a suitable location and in a proper man- 
ner so as to provide an adequate substitute for the 
original road,°* which when duly established becomes 
a part of the public highway, to be maintained as 
such and not a private road of the railroad com- 
pany;°* and after the new location has been duly 
completed and adopted and used by the public, ‘the 
old way cannot be reopened and the railroad com- 
pany compelled to restore it.°° Change of grade is 
authorized by statutes in some jurisdictions,®® and if 
authorized to change the grade of highways the rail- 
road may lower the grade of a highway so as to make 
it pass under the railroad,®! or to bring it to the 
same level as the railroad,*? or make such changes 
as are necessary upon laying additional tracks;°* 
but when the grade is altered, it must be done in 
such manner as not substantially to impair the use- 
fulness of the public road.6* Under a statute con- 
ferring a right to cross a highway it has been held 
that the railroad may alter the grade of the high- 
way.°* Jt has been held that a statute authorizing 
a railroad to change the location of a highway does 
not authorize a change of grade.®® Some statutes 
authorizing the raising or lowering of highways so 
that the railroad may cross over or under them have 
been held not to authorize a change of grade to make 
a grade crossing.°? 

[§ 345] e. Remedies—(1) In General. A _ rail- 
road company, when legally bound to construct a 


Pennsylvania R..Co.’s App., 128 | 141 Reprint 69. 


54. 
North Manheim [b] 


Pa. 509, 18 A 522; 
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Crossing in lieu of road un- 


[51 C.J.] 655 


crossing or a crossing of a particular character, may 
be compelled to do so by mandamus,°* or, pursuant 
to a statute so providing, by a bill in equity to en- 
force the specific performance of such duty.®® 
Where a railroad is in the hands of a receiver, the 
duty of constructing a crossing may be enforced by 
application to the court appointing the receiver.’® 
Where the mode of crossing is discretionary with the 
railroad company a court of equity will not interfere, 
in the absence of a gross abuse of such discretion 
after the road is built and in operation;*+ nor, 
where the construction has been allowed to proceed 
almost to completion without protest, will the rail- 
road be required to change it;7? but a railroad com- 
pany may be enjoined from constructing a railroad 
bridge over a highway with abutments which en- 
eroach upon the width of the highway,** or from 
constructing a crossing at grade where the statute 
provides that,grade crossings shall be avoided when- 
ever practicable to do so, and the proper authorities 
have not passed upon and determined the character 
of crossing,** or from excessive use of its tracks,’° 
or from laying such additional tracks as to destroy 
the street as a public highway,*® or where, although 
having the power to cross at grade, it shows its in- 
tention not to comply with the laws relative to safe- 
guards for grade crossings,’* or where the only rea- 
son for constructing a new track at grade is a say- 
ing of some shght expense,*® or from making an 
unauthorized change in the grade of a street at a 
crossing which will deprive the public of its conven- 
ient use,?® or from taking or destroying a portion 
of an existing highway until it has provided a proper 
substitute as required by statute.8° A railroad com- 
pany may also be compelled by mandatory injunction 


68. See Mandamus § 485. : 
69. Roxbury v. Boston, ete., R. 


Tp.’s App., 10 Pa, Cas. 261, 14 A 187. 
Contra Com. v. Pennsylvania R. Co., 
19 Pa. Dist. 1024. 

55. Pennsylvania R. Co.’s App., 
128 Pa. 509, 18 A 522. 


[a] Necessity need not be abso- 


lute (1) or such as cannot be over- 
eome by engineering skill or money, 
in order to authorize a change of lo- 
cation, but the question depends upon 
what is reasonably practicable un- 
der the circumstances of the case, 
and is to be determined in the first 
instance by the railroad company, 
and unless its ‘discretion is abused or 
used without due regard to the pub- 
lic interest, it will not be interfered 
with by the courts (Pennsylvania R. 
Co.’s App., 128 Pa. 509, 18 A 522); (2) 
and the fact that a dangerous grade 
crossing may be avoided by a change 
in the location of the highway is a 
sufficient necessity to authorize the 
company to make the change (Abing- 
ton Tp. v. Northern Pennsylvania R. 
Wo 2 ea. Dist.68, 12 Pas (Cor 118)? 
(3) but the mere fact that it is more 
economical is not enough (Com. v. 
Philadelphia, etc., R. Co., 37 Pa. Co. 5). 
56. Palatka, etc., R. Co. v. State, 
23 Fla. 546, 3 S 158, 11 AmSR 395. 
57. See infra § 348. 
58. Palatka, ete., R. Co. v. State, 
23 Fla. 546, 3 S 158, 11 AmSR 395. 
[a] Property in old road.—Where 
a railway company having made a 
substitute road inclosed and took pos- 
session of the portion of the old road 
which had ceased by the diversion to 
form a part of the turnpike road, it 
was held that there was nothing in the 
fHnglish Turnpike Act (3 Geo. III ¢ 
126) ‘or in 8 & 9 Viet. e¢ 20 §.d6s to 
place the company in the position of 
trustees of the substituted road so 
as to transfer to them the soil of the 
old road. Salisbury v. Great Northern 
me Co., 5 C) By N.S. 174, 94-HCiE 174, 


lawfully closed.—Where a railroad 
company, which unlawfully obstruct- 
ed a public road, opened a new cross- 
ing about two hundred feet from the 
point where it crossed such obstruct- 
ed road, and thereafter kept it 
planked, and it was established, main- 


‘tained, and used as a substitute for 


the obstructed road with knowledge, 
acquiescence, and general understand- 
ing of all concerned, the railroad will 
not be permitted to close it until it 
applies for an order prescribing a 
necessary alteration in the obstructed 
road to enable it lawfully to cross it. 
Atty.-Gen. v. Boston, etc., R. Co., 246 
Mass, 292, 140 NE 928. 

59. Schermerhorn vy. Mt. McGregor 
R..Co., 69 Mun 542,23 NYS 417; Penn= 
Sylvania R. Co.’s App., 128 Pa. 509, 
18 A 522. 

Acceptance of new road as aban- 
donment of old road see Highways § 


255. 
60. See statutory provisions. 
61. Reg. v. Eastern Counties R. 


Co., 2 Q. B. 569, 42 HCL 811, 114 Re- 
print 224, 3 R. & Can. Cas. 22; Breyn- 
ton v. London, etc., R. Co., 10 Beav. 
238, 50 Reprint 574, 2 Coop. t. Cott. 
108, 47 Reprint 1076, 4 R. & Can. Cas. 
553; Beardmer v. London, etc., R. Co., 
1 Hall..& T. 161, 47 Reprint 1367,.1 
Maen. G. 112, 47 EngCh 112, 41 Re- 
print 1205, 5 R. & Can. Cas. 728. 

62. Newburyport Turnp. Corp. v. 
Eastern R. Co., 23 Pick. (Mass.) 326. 

663 "Comey, Martfiordss etc. eR. Co:, 
14 Gray (Mass.) 379. 

64. Palatka, etc., R. Co. v. State, 
23 Fla. 546,~3 S 158, 11 AmSR 395; 
Veazie v. Penobscot R. Co., 49 Me. 119. 

65. Conklin v. New York, etc., R. 
Con Log INS Ye. 10% 6-2 NE 663. 

66. State v. New Jersey Cent. R. 
(Oy, IA TING, AUS 25, Hae 

67. Gates v. Chicago, etc., R. Co., 
82 Iowa 518, 48 NW 1040. 


Corp., 6 Cush. (Mass.) 424; Montclair 
Tp. v. New York, etc., R. Co., 45° N. J: 
Eq: 436, 18 A 242. ; : 

‘70. Et. Dodge vy. Minneapolis, etc., 
R. Co., 87 Iowa 389, 54 NW 243 (hold- 
ing further that the court may in 
its order direct the character of the 
crossing to be constructed). 

71. South Waverly v. New York, 
ete,, RCo; TePa, Cas: S8Gpeiin Aerod5e 
See .Atty.-Gen. v. Great Western R. 
Co., 14 Wkly. Rep. 726 (deviation from 
proposed plan of construction). 

72. Ecorse Tp. v. Detroit, ete, R. 
Co., 155 Mich. 347, 119 NW 575. 

73. Schwenk ea Pennsylvania 
Schuylkill Valley R. Co., 2 Chest. Co. 
CRan yest te 

74 Bolivar v. Pittsburg, etc. R. 
Co., 88 App. Div. 387, 84 NYS 678 [aff 
179 N. Y. 523 mem, 71 NE 1141 mem]. 

75. Newark v. Hrie R. Co., 75 N. J. 
Eq. 20, 71 A 620 [rev 76 N. J. Eq. 317, 
74 A 505]. 

76. Newark v. Delaware, ete, R. 
Con 42 N. Ja Hay TOG T Att 23: 

77. Hudson County v. New Jersey 
Cents. Co... TOON sis Hig SOO Go ReAL 
aoe mem [aff 68 N. J. Hg. 500, 59 A 


78. Norristown v. Philadelphia, 
etc., R. Co., 10 Pa. Dist. 539, 17 Monte. 
Conta. 

79. Jersey City v. New Jersey Cent. 
R. Co., 40 N. J. Eq. 417, 2 A 262 (hold- 
ing further that a municipality which 
has by law the supervision of the 
public highways within its limits may 
maintain the suit). . 

80. Atty.-Gen. v. Barry Docks, etce., 
Co.,/ 935" Chi -Dr4573, NAtty.-Gen sieve 
ee Ey. 2 WO. to Onely, ic Eve De auN Se 

[a] Form of injunction.—In grant- 
ing an injunction to restrain a rail- 
road company from interfering with a 
road until it shall have provided an- 
other as conyenient as the former 
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to comply with statutory requirements as to the 
height of a railroad bridge above the level of the 
highway,*? or the grade of the approaches to a high- 
way bridge over the railroad.82 The eourt cannot 
enjoin the construction of a crossing which the rail- 
road is authorized to make.** No injunction will 
be granted where the mode of crossing does no seri- 
ous public injury,§* and construction of a grade 
crossing will not be enjoined merely because of some 
increase in danger.*® Where no relief was asked 
against existing tracks, the construction of addition- 
al tracks will not be enjoined unless they further 
obstruct the highway.*® A court of equity may 
compel a railroad to provide an equally convenient 
road after changing location even though no contrac- 
tual relation existed;** and a railroad having acted 
ex parte under the statute authorizing it to change 
the location of a road has the burden of showing 
that it performed its duties under that statute.8§ 
When it is sought to enjoin the construction of a 
bridge over a turnpike on the objection that it is too 
low, the court may order the street to be lowered 
where this could be done at less than the cost of 
raising the bridge.8® When an injunction is sought 
to restrain the obstruction of a highway by a grade 
crossing, the railroad, having alleged compliance 
with a statutory provision with respect to grade 
crossings, has the burden of proving compliance.?°® 
When a court decrees that a railroad either refrain 
from obstructing a highway or comply with the stat- 
ute by constructing a grade crossing, to satisfy the 
decree it is only necessary for the railroad to show 
compliance with the statute.°t An owner of private 
property will not be granted an injunction restrain- 
ing construction across a street where he has an ade- 
quate remedy at law for any damage to his prop- 


or as near thereto as the circum- 
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erty.°? An individual who suffers a peculiar injury 
to his property, in addition to the injuries suffered 
by the publie generally, may enjoin the obstruction 
of a highway.®? _ 

Construction by county or municipal authorities. 
The county or municipal authorities may, upon a 
failure or refusal of the railroad company to do so, 
do the work and recover from the railroad com- 
pany.°* Where a statute imperatively requires a 
railroad company to construct and maintain cross- 
ings where the railroad crosses a highway, the per- 
formance of such duty is not dependent upon any 
notice from the public authorities in charge of high- 
ways;°> but a notice to the railroad company is 


necessary in order to authorize the publie authori-— 


ties to do the work on a failure of the railroad com- 
pany to do so and to recover therefor from the rail- 
road company.®® Where circumstances make it nec- 
essary that a road district construct a crossing, such 
district is not a mere volunteer as affecting its right 
to recover the cost from the railroad.®’ The ex- 
istence of this right does not preclude the right to 
maintain a suit or proceeding to compel the railroad 
company to perform such duty,®°® and the cost of 
construction of a crossing may be recovered even 
though a remedy exists by mandamus.°?® 

Remedies of railroad. Where a city has the right 
to do so, a court will not generally interfere with its 
actions to compel the railroad to conform to the 
street grade.t Where interference with construc- 
tion of a bridge which the railroad has a right to 
build will work irreparable injury, the railroad is 
entitled to an injunction against interference with 
its work.?, When a crossing is clearly dangerous and 
a nuisance, a railroad cannot enjoin the municipality 
from remoying it as a nuisance.® 


Henry v. Wabash Western R. 


stances permit, as required by statute, 
the court cannot direct what the 
company ought to do except by stat- 
ing the reason which induce the court 
to come to this conclusion or the man- 
ner in which it appears to the court 
that that which seems an evil can be 
remedied. Atty.-Gen. v. London, etc., 
R. Co., 3 De G. & Sm. 439, 64 Reprint 
552. 

81. Atty.-Gen. v. Furness R. Co., 
APT. JC 1 10s 
Atty.-Gen. v. Mid-Kent R. Co., 
4 3 Ch. 100. 

83. Williamsport v. Pennsylvania 
RvCo, 220ra. Dist. 362: 

84. Raritan Tp. v. Port Reading R. 
Co., 49 N. J. Eq. 11, 23 A 127. 

85. Abington Tp. v. Philadelphia, 
ete, Rs Co., L0- Pa. Dist. 719: 

86. Hudson County v. Delaware, 
etc., R. Co., 88 N. J. Eq. 589, 91 A 433. 

[a] Alteration relief. —In a suit to 
enjoin the laying of an additional rail- 
road track across a much traveled 
highway, where no relief was asked 
respecting the existing tracks, it was 
held that relief could not be granted 
under the alternative prayer to fix 
the mode and manner of constructing 
and laying the track for the protec- 
tion of travelers. Hudson County vy. 
Delaware, etc., R. Co., 83 N. J. Eq. 
589, 91 A 433. 

[b] Evidence held not to show in- 
crease of the dangers of the crossing 
or add to the. congestion of traffic 
thereat. Hudson County v. Delaware, 
etc., R. Co., 83 N. J. Eq. 589, 91 A 433. 


87. Tazewell County v. Norfolk, 
etce., R. Co., 119 Va. 763, 91 SE 124. 
88. Tazewell County v. Norfolk, 


ete., R: Co., supra. 
{a] Evidence to show that railway 
had not complied with its duty.— 


Tazewell County v. Norfolk, etc. R. 96. 


Co., 119 Va. 768, 91 SE 124 

89. Wooster Turnp. Co. v. Cincin- 
nati; etc. RMCoLe ts: Oh Cirs/CU 268) 
8 Oh. Cir. Dec. 269. 

90. St. Louis, ete, R. Co. v. Tay- 
lor, 180 Ark. 64, ‘196 Sw 930. 

91. St: Louis, etc., R. Co. v. Tay- 
lor, supra. 

92. Husbands vy. Paducah, etce., R. 
Co., 176.Ky. 290, 195 SW 831; J.-B: 
Doppes’ Sons Lumber Co. v. Cincin- 
nati, etc., R. Co., 11 OhNPNS 289. 

[a] Rule applied.— The owner of 
a lot not adjoining a railroad right of 
way was not entitled to enjoin its 
construction or to compel the removal 
of its embankment, where her right 
of ingress and egress was only slight- 
ly interfered with and where her in- 
jury might be estimated in damages. 
Husbands v. Paducah, etc., R, Co., 176 
Ky. 290, 195 SW 821. 

93. St. Louis, etc., R. Co. v. Taylor, 
130 Ark. 64, 196 SW 930. 

94. St. Louis-San Francisco R. Co. 
v. Little River County Road Impr. 
Dist. No. 7, 176 Ark. 731, 4 SW (2d) 
505; Galveston, et es, aR: Co. v. Baudat, 
18 Tex. Civ. A. 595, 45 SW 939. 

95. Little River County Road 
Impr. Dist. No. 7 v. St. Louis-San 
Francisco R. Co., 172 Ark. 368, 288 SW 
884; Lincoln v. St. Louis, etc., R. Co., 
75 Mo. 27. 

fa] Additional notice.—A supple- 
mental contract because of increased 
price and need for additional material 
is not a substantial change in plans 
requiring an additional notice to ren- 
der the railroad liable for a crossing 
construction (Road Acts [1919] No. 
292 p 1205). St. Louis-San Francisco 
R. Co. v. Little River County Road 
Impr. Dist. No. 7, 176 Ark. 731, 4 SW 
(2d) 505. 


Co., 44 Mo. A. 100 (it is immaterial by 
whom the notice is served if actually 
delivered to the proper representa- 
tives of the railroad company, and 
any unnecessary details in the notice 
are mere surplusage and do not af- 
fect its validity). 

97. Little River County Road Impr. 
Dist. No. 7 v. St. Louis-San Francisco 
R. Co., 172 Ark. 368, 288 SW 884. 

98. Roxbury v. Boston, ete. R. 


: Corp, 6 Cush. (Mass.) 424; Montclair 


diay v. New York, ray R. Co., 45 N. 
J. Bq. 436,18 A 24 

99. Little ie County Road 
Impr. Dist. No. 7 v. St. Louis-San 
peptic’ R. Co., 172 Ark. 368, 288 SW 

1. Omaha, etc., R. Co. v. Lincoln, 
97 Nebr. 122, 149 NW 319. 

[a] Under conflicti 
courts will not enjoin the grading of 
the streets according to the plan 
adopted, or the requirement that rail- 
way tracks along such streets. shall 
conform to such grade. Omaha, etc., 
RaiCo,. Vv saincolnass Nebr 28 149 
NW 319. 

2. United New Jersey R., etc., Co. 
v. Hudson, 89 N..J. Eq. 95, "104 A 98 
[aff 89 N. J. Hq.'580, 105 A 895]. 

[a] Technical objection that the 
county superintendent of roads who 
caused the arrest of an engineer has 
prior thereto been suspended and his 
action was not that of the county will 
not prevent the issuance of an injunc- 
tion, it being plain that what the su- 
perintendent did accorded with the 
authorities’ views. United New Jer- 
sey R., etc., Co. v. Hudson, 89 N. J. 
Eq. 95, 104 A 98 [aff 89 N. J. Eq. 580, 
105 A 895]J. 

3. New York, ete., R. Co 
York, 90 Misc. 178, 154 NYS 141, 


evidence, the 


New 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 346-847] 


-[§ 346] (2) Penalty for Failure To Construct 
Crossing. In some jurisdictions the statutes pro- 
vide for a penalty for failure to construct a cross- 
ing over a highway within a certain time after the 
The. railroad is construct- 
ed, within the meaning of such a statute, when its 
track is laid at the crossing and ready for its trains 
The penalty may be recovered with- 
.out further condemnation proceedings when such 

proceedings were had before the building of the rail- 

road, although the highway was not built until after 
An action to recover a penalty paya- 
ble to the county should be brought in the name of 
the state for the use of the county,’ and not, for the 
use of the road district in which the highway is 
Where the penalty is designed to prevent 
temporary obstruction of a public way, it cannot be 
recovered where no public way has ever been opened 
at the point where the crossing is to be built.® 


railroad is constructed.* 


to pass over it.® 


the railroad.® 


located.§ 


4 See statutory provisions. 

5. St. Louis, etc., R. Co. v. State, 88 
Ark. 338, 114 SW 763. 

6. St. Louis, ete., R. Co. v. State, 
85 Ark. 561, 109 SW 545. 

7 St. Louis, ete., R. Co. v. State, 
supra. 

8., St. Louis, etc., .R. Co..v. State, 
supra. 

9. Pickens County v. rot ga a ine 
Cor, L3l> SSC. 18; 227 SE.36 

10. Del. —Kyne ci etd 
ete., R. Co., 18 Del. 185, 14 A 922. 


Ga. —Western, etc., R. Co. v. Atlan- 
ta, 74 Ga. 774. 
Ind.—Wabash R. Co. v. State R. 


Commn., 176 Ind. 428, 95 NE 6738; Chi- 
cago, ete., RINCo, iv. Luddington, 175 
Ind. 35, 91 NE 939, 98 NE 273; Evans- 
ville, etc., R. Co. v. Allen, 34 Ind. A. 
636, 73 NE 630. 

Kan.—lIola v. Missouri Pac. R. Co. 
97 Kan. 242,155 P 45 

Ky. — Louisville, etc., Re HCO Ve 
Speckman, 169 Ky. 385, 183 SW 915; 
Louisville, ete., R. Co. v. Com., 149 
Ky. 459, 149 SW 898; Paducah, etc., 
R. Co. v. Com., 80 Ky, 147; Louisville 
Southern R. Co. v. Harrodsburg, 32 
Sw 604, 17 KyL 780. 

Minn.—State v. Great Northern R. 
Co., 136 Minn. 164, 161 NW 506. 


Mo.—State v. Hannibal, ete., R. Co., 


86 Mo. 13 
Nebr.—Pheenix Mut. Life Ins. Co. 
v. Lincoln, 91 Nebr. 150, 135 NW 445. 

Okl1.—Chicago, etc., R. Co. v. Tay- 
Jor, 79 Okl. 142, 192 P 349. 

Tex.—Galveston, etc. R. v. 
Rodriguez, (Civ. A.) 281 SW 259° [rev 
on other grounds (Commn. A.) 288 
SW 151]; St. Louis Southwestern R. 
Co.. v. Johnson, 38 Tex. Civ. A. 322, 

-85 SW 476. 

W. Va.—Davis v. Twin Mountain, 
etc., R. Co., 77 W. Va. 400, 87 SE 544. 
Ont.—-Streetsville Plank Road Co. 


Va Elamilton, -ete.) Rs Co:, 13 UU. 'C..Q: 
B. 600. 
[a] Approaches.—The railroad 


must construct approaches sufficient 
to restore the highway although it 
may be necessary for it to go out on 
the highway beyond its right of way. 
Louisville, ete., R. Co. v. Com., 149 
Ky. 459, 149 SW 898. 

{b] Nothing but express statute 
will relieve a railroad company from 
restoring a public highway which it 
erosses to its former usefulness. 
State v. Hannibal, etc., R. Co., 86 Mo. 
13. 

[ec] That fiscal court of county au- 
thorized a railroad company to con- 
struct its right of way across high- 
ways does not excuse the railroad 
company, in view of St. § 768 subs 5, 
of the duty of constructing safe ap- 
proaches where the highway crossed 
the tracks. Louisville, ete., R. Co. v. 
Speckman, 169 Ky. 385, 183 SW 915. 

{d] Expense of construction and 
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paired its 


ditions.+3 


repair.—The duty of a railroad com- 
pany to construct and keep in repair 
highway crossings implies the obli- 
gation to defray the expenses and 
eosts of such construction and_re- 
pairs. Cincinnati, ete., R. Co. v..Con- 
nersville, 170 Ind. 316, 83 NE 508 [aff 
218 U. S. 336, 31 SCt 93, 54 Li. ed. 1060]. 

fe] Term ‘restore’ imports a 
physical impairment of the roadbed 
itself, and when a‘ x2ilroad is lawfully 
located’ parallel with, but not cross- 
ing, a highway, so that the rights of 
way overlap, but the railroad does 
not disturb the traveled portion of the 
highway or constitute an obstruction 
in any sense, except that it is calcu- 
lated to frighten horses, there is no 
duty on the part of the railroad com- 
pany to remove such danger under a 
requirement that it shall restore a 
highway which it intersects so as not 
to impair its usefulness. State v. 
New Haven, etc., Co., 45 Conn. 331. 

11. Fla.—Palatka, etc., R. Co. v. 
spate: 23 Fla. 546, 3 S 158, 11 AmSR 

Ill.—_-Peo. v. Chicago, ete., R. Co., 67 
Tll. 118; Chicago v. Pittsburg, ete., 
R. Co., 146 Ill. A. 403° [aff 242 Ill. 30, 
89 NE 648]. 

Kan.—Iola v. Missouri Pac. R. Co., 
97 Kan. 242, 155 P 45. 

Ky.—Paducah, ete, | RiiConvi Com, 
80 Ky. 147. 

Minn.—State v. Minnesota Transfer 
R. Co., 80 Minn. 108, 83 NW 32, 50 
LRA 656. 

“Under the common law it was the 
duty of a railroad company when it 
crossed a highway to do all those 
things necessary to restore the high- 
way, including the construction of 
bridges, approaches, or lateral em- 
bankments, rendered necessary by the 
construction of the railroad tracks or 
grades over or through the highway.” 
Chicago, ete., R. Co. v. Taylor, 79 Okl. 
142, 143, 192° P 349. 

12. See statutory provisions; 
cases infra this note. 

[a] Constitutionality of statute.— 
Laws requiring railroad companies to 
keep in safe repair highway crossings 
are passed in the exercise of police 
power and are constitutional, al- 
though enacted after the railroad is 
built. New (iYorks Fete: 4. R: | Colne 
Rhodes, 171 Ind: 521, 86 NE 840, 24 
LRANS 1225. 

[b] Statutes not . retrospective.— 
A statute which provides that rail- 
road corporations formed under it 
may construct their roads across any 
street or highway that their routes 
may intersect or touch, but they shall 
restore the street or highway to its 
former state or to such state as not 
unnecessarily to have impaired its 
usefulness and keep such crossing in 
repair, cannot, by judicial enlarge- 
ment, be made to embrace corpora- 


and 
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[§ 347] 4. Restoring and Maintaining Highway— 
a. Duty To Restore Highway. Where a railroad 
crosses a highway, it is the duty of the railroad com-_ 
pany to restore the highway to its former condition 
or such condition as not unnecessarily to have im- 
usefulness.?° . 
duty,11 but is very generally imposed upon railroad 
companies by statutory or charter proyisions.?? 
Such a statute contemplates restoration with ref- 
erence to the new dangers rather than the old con- 
Such statutes are a valid exercise of the 
power of the state to prescribe the conditions upon 
which railroads acquire their right of way.+4 
duty of restoring the highway applies to any and all 
cases where the railroad crosses a highway, whether 
at grade or otherwise,*° and is a condition insepara- 
ble from the right to eross,1°® or the right to alter the 
gerade of a highway,1’ or to change the location of 
the highway where such change is authorized;** 


This 


is a common-law 


The 


tions not formed under the act. Chi- 
cago v. Pittsburg, ete., R. Co., 146 Ill. 


Sian 432 faff 242 Ill. 30, 89 NE- 
[ec] Switches are not obstructions 


within the meaning of a statute re- 
quiring railroads to maintain cross- 
ings of public highways “unobstruct- 
ed” in good condition for public use. 
Atchison, ete., R. Co. v. Wooley, 78 
Okl. 109, 189 P 180. 

[d] In Illinois Road _ and Bridge 
Act § 50 par 6, giving highway com- 
missioners general charge of the 
roads and bridges of their respective 
towns and districts, is rendered inap- 
plicable to crossings of highways by 
railroads, by Pub. “Utilities Act § 58, 
giving the public utilities commission 
power to require the reconstruction, 
alteration, etc., of such crossings, and 
direct the manner of reconstruction, 
alteration, ete. Stephens v. Chicago, 
etc., R. Co’, 303 Ill. 49, 135 NE 68 [rev 
217 Ill, A, Wale 

{e] In Wisconsin the statutory 
provision (St. [1921] § 1836), requir- 
ing railroads to restore and maintain 
highways crossed by them, applies 
exclusively to an ordinary grade 
crossing, and not to a separated cross- 
ing. Crist v. Minneapolis, etc., R. 
Co., 162 Minn. 1, 202 NW 57. 

13. Allen vy. Buffalo, etc., R. Co., 
151 N. -Y. 434, 45 NE 845. 

14. New... York, ete, RR.» Conn: 
Rhodes, 171 Ind. 521, 86 NE 840, 24 
LRANS 1225. 

15. Indiana v. Lake Erie, ete., R. 
Co., 83 Fed. 284; New York, etce., R. 
Co. v. New York, 90 Misc. 178, "154 
NYS 141; Peo. v. Troy, etc., R. Cos; 
37 HowPr CNRS) 42%? AlbLJ 354; 
Van Allen v.: Grand Trunk RwCox 29 
U.:C..Q).B. (Ont) 43 

16. State v. ee R. Co., 206 Mo. 
251, 103 SW 1137; Allen v. Buffalo, 
etc., R. Co., 151 N. ¥. 434, 45 NB 845; 
State v. Dayton, eters: ARE Cos 36) Oh: 
St. 434; Little Miami R. Co. v. Green 
County, 31 Oh. St. 338; Oshkosh v. 
Milwaukee, etc., R. Co., 74 Wis. 534, 
43 NW 489, 17 AmSR 175. 

17. Hamden v. New Haven, etc., 
Co., 27 ‘Conn. 158: 

18. Allen v. Buffalo, ete., R. Co., 
151 N. Y. 434, 45 NE 845; State v. 
Dayton, etc., R. Co., 36 Oh. St. 434, 

[a] Enforcement of duty.—The 
duty imposed on a railroad company, 
upon altering a county road for cross- 
ing purposes, to provide an equally 
convenient road, is a public duty, a 
breach of which is within the purview 
of the statute giving the state corpo- 
ration commission authority to re- 
quire the railroad company to dis- 
charge public duties imposed by law, 
and also giving, the commission visi- 
torial powers, in view of Const. § 
156(a). Southern R. Co. v. Com., 124 
Va. 36, 97 SE 343, 
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but is not a condition precedent to the right to cross 
the same with the railroad;!9 and where in eross- 
ing it is necessary to reconstruct the highway, the 
company will not be required to complete the recon- 
structed way before it occupies the bed of the orig- 
inal way;°° but until the company has proceeded in 
accordance with the statutory or charter. provisions, 
to substitute the new way constructed by it for the 
old, the latter will be regarded as still existing.?+ 
The duty of restoring a highway to a proper condi- 
tion is imperative and is not discharged merely by 
the exercise of ordinary ecare.?? The duty to restore 
the highway subsists and remains until such condi- 
tion is fully performed,?* and is binding upon the 
successors of the company which effected the cross- 
ing,** and it does not mean a temporary but a per- 
manent restoration, which continues as long as the 
highway exists and the company enjoys the right 
of crossing.2® So also if changes are made by the 
railroad company, or occur in consequence of its 
operation, which affect the safety of the highway, 
the duty to preserve its usefulness attaches and re- 
mains until performed,?® as where the railroad com- 
pany subsequently changes the grade of its road at 
an existing crossing.?7 The obligation is also a con- 
tinuing one in the sense of imposing upon the rail- 
road company the duty of making whatever chang- 
es the public necessities may require in view of sub- 
sequent conditions.?& The statutory provisions have 


19. Richardson v. Vermont Cent. 
RCo. pao. Vt. 465, 60. Am D) 283% 
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R. Co., 18 Ind. A. 367, 46 NE 1054. 
Kan.—Atchison, etce., 


Townsend, 71 Kan. 524, 81 P 205. 


Ar - : 
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been held to apply where a road is crossed by an 
excavation and before any track is laid across such 
road.2% 

Public footpath falls within these rules as to res- 
toration.®° 

[§ 348] b. Mode and Sufficiency of Restoration. 
Statutes requiring the restoration of streets and 
highways to their former state or such as not to have 
impaired their usefulness are to be given a reasona- 
ble construction,*!’ and it is not necessary that the 
highway should be restored to its actual former con- 
dition, which would be practically impossible,*? or 
that its use should not in any degree be impaired, 
since some increased danger or inconvenience to 
travel is necessarily incident to all crossings;** but 
the highway must be restored so that its use is not 
materially or unnecessarily impaired or interfered 
with.?4 The duty to restore includes the doing of 
whatever is necessary to be done in order to re- 
store the highway to such condition.?> . Whether the 
railroad company has fully and properly performed 
its duty in this regard must necessarily depend large- 
ly upon the circumstances of the particular case,?° 
and in actions based upon an alleged breach of such 
duty is ordinarily a question of fact for the jury.*? 
Where a railroad crosses a city street, it must be re- 
stored and made passable for the full width of the 
street,** and the same has been held in regard to an 
ordinary highway.°® The duty of restoring the 
Div. 207, 73 NYS 48 [aff 174 N. Y. 516 


mem, 66 NE 1112 mem]. 
[a] Thus where a railroad com- 


a COU AE 


20. Ridley Tp. v. Baltimore, etc., 
R. Co., 2 LancLRev (Pa.) 375. 
21. Barber v. Essex, 27 Vt. 62. 
go." International, ‘ete... Ri. Co; Vv. |isl3- 


Butcher, (Civ. A.) 81 SW 819 [rev on 
other grounds 98 Tex. 462, 84 SW 
1052]. 

Hamden v. New Haven, etc., 

Conn. 158; Thayer v. Flint, 
ete., R. Co., 93 Mich. 150, 53 NW 216; 
Little Miami R. Co. v. Green County, 
S11 Onn Stasss. 

24. See infra § 353. 

25. Roe v. Elmendorf, 52 HowPr 
CNG on og eco VaLLLOy, ete, Ra Co. 
a1 HowPr “CNY Y¥.) 427,92 “AlbUS +354; 
Dyer County v. Paducah, ete., R. Co., 
87 Tenn. 712, 11 SW 9438 [overr Chesa- 


peake, etc., Co. v. State, 16 Lea 
(Tenn.) 300, 2 SW 208]. + 
26. Allen v. Buffalo, etce., R. Co., 


151 N. Y. 434, 45 NE 845. 

27. Peo. v. Delaware, ete., R. Co., 
177 N. Y. 337, 69 NE 651 [aff 81 App. 
Div. 335, 81 NYS 478]. 

28. See infra §§ 363-366. 

29. Mixon v. Savannah, etc. R. 
Co., 152 Ga. 670, 111 SE 197 [answers 
to cert questions conformed to 28 Ga. 
A. 390, 111 SE 690]. 

30. Norfolk, ete., R. Co. v. Bristol, 
116 Va. 955, 83 SE 421. 

Sl.) State v!) Sti (Pauls ete), (Re Coz 
35 Minn. 131, 28 NW 3, 59 AmR 313; 
Charlottesville v. Southern R. Co., 97 
Va. 428, 34 SE 98. 

32. Atchison, ete., R. Co. v. Town- 
send, 71 Kan. 524, 81 P 205; McKinney 
vwariINew York Cents )ete., wR. 2Co.5 166 
App. Div. 207, 73 NYS 48 [aff 174 N. 
Y. 516 mem, 66 NE 1112 mem]; Little 
Miami R. Co. v. Green County, 31 Oh. 
St. 338. 

33. Kyne v. Wilmington, etc., R. 
Co., 13 Del. 185, 14 A 922; Peo. v. New 
WorkuGentincte:, RwiCo.e74 Neti 025 
McKinney v. New York Cent., etc., R. 
Co., 66 App. Div. 207, 73 NYS 48 [aff 
174 N. Y. 516 mem, 66 NE 1112 mem]; 
Charlottesville v. Southern R. Co., 97 
Va. 428, 34 SE 98. 

34. Fla.—Palatka, etc., R. Co. v. 
State, 23 Fla. 546, 3 S 158, 11 AmSR 
a Qa 

Ind.—Seybold v. Terre Haute, etc., 


Minn.—State v. St. Paul, etc., R. Co., 
35 Minn. 131, 134, 28 NW 3, 59 AmR 


Oh.—Little Miami R. Co. v. Green 
County, 31 Oh. St. 338. 

Va.—Charlottesville v. Southern R. 
Co., 97 Va. 428, 34 SE 98. 

Wis.—Roberts vy. Chicago, ete., R. 
CO;aS OL WAS SOs 

Eng.—Atty.-Gen. v. London, ete., R. 
oes 3 De G, & Sm. 439, 64 Reprint 
oO * 

“What was meant was merely that 
the company should put the street in 
such condition as to furnish the pub- 
lic a thoroughfare reasonably safe 
and convenient, and substantially as 
capable of free and proper use as it 
was before. Whatever accomplishes 
this end is a performance of the duty; 
what does not is an infraction of it.” 
State v. St. Paul, etc., R. Co., supra. 

S525 Cincinnati, ‘ete eRe Colne Cone 
nersville, 170 Ind. 316, 83 NE 503; 
Chicago, etc., R. Co. v. State, 158 Ind. 
189, 68 NE 224. 

{a] Crossing above or below grade. 
—If the conditions of the particular 
case require it in order to render the 
crossing suitable and reasonably safe, 
the company must carry its railroad 
over or under the highway as the case 
may be. Cincinnati, etc., R. Co. v. 
Connersville, 170 Ind. 316, 83 NE 5038. 

{[b] Construction of underpass.— 
(1) A railroad company must con- 
struct a subway when necessary 
properly to restore the highway. 
State v. Atchison, ete., R. Co., 95 Kan. 
20) 147 8 Oleh Aad On '5 By aviodee (2) heme 
the road can be restored only by con- 
struction of an underpass of a partic- 
ular type, it must be built. Southern 
R. Co. v. Com., 124 Va. 36, 97 SE 343 
(duty to build depends upon the cir- 
cumstances of the particular case). 

[ec] Walls supporting highways 
must be built and maintained by the 
railroad company and not the county. 
Louisville, etc., . Co. v. Speckman, 
169 Ky. 385, 183 SW 915. 

36. Atchison, etc., R. Co. v. Henry, 
57 Kan. 154, 45 P 576; McKinney vy. 
New York Cent., etc., R. Co., 66 App. | 


pany was required to construct and 
maintain an underpassage where a 
street crossed its right of way for a 
distance of two hundred and sixty-five 
feet covered by seventeen tracks, the 
railroad company was required to 
build and maintain a passage thirty- 
three feet wide and light the same 
either by suitable openings or artifi- 
cial light, to pave the same to conform 
to the street, and to keep it properly 
drained. South Amboy v. Pennsyl- 
vania R. Co., 76.N. J. Eq. 57, 73 A‘ 852 
[rev 77 N. J. Eq. 242, 76 A 1038]. 

[b] Failure to remove natural hill 
through the base of which the track 
is laid in a cut and which obstructs 
the view of an approaching train from 
travelers on the highway is not a 
failure to restore the highway to its 
former usefulness as required by the 
statute. Leitch v. Chicago, etc., R. 
Co. 93 WWis.. 79, 6) INSWii2d: 

37. Atchison, etc., R. Co. v. Henry, 
57 Kan. 154, 45 P 576; Allen v. Buf- 
falo, ete. R. Cox To INE: Yan £345 ONG 
845; Horton v. Texas Midland R. Co., 
(Tex. Civ. A.) 171 SW 1023; St. Lou- 
is, etejuR. CoswverByas, dor mex. Give AL 
657, 35 SW 22; Roberts v. Chicago, 
CLG ei COnioo Wise eos 

38. Indianapolis, ete, R. Co. vy. 

under Rev. L. 


State, 37 Ind. 489. 

[a] In Oklahoma, 
(1910) §§ 611, 1432, it is the duty of 
a railroad to construct and maintain 
unobstructed in a safe condition 
crossings over its entire right of way 
such as it, at its own risk, shall ad- 
judge to be proper, the city having 
power to require the railroad to pave 
so much of streets as are occupied by 
its tracks and two feet on each side; 
and when more than one track crosses 
such street within one hundred feet, 
measuring from inside rail to inside 
rail, to grade or improve between the 
tracks the same as the city is improv- 
ing or has improved other parts of 
the street. Chicago, ete, R. Co. v, 
Taylor, 79 Okl. 142, 192 P 349. 

39. Lake Shore, etc., R. Co. v. Mc- 
Intosh, 140 Ind. 261, 38 NE 476. 

fa] In Virginia, under Acts 1874— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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highway carries with it the right to exercise any 
powers conferred upon the railroad company by 
statute which are necessary therefor;*° and it has 
been held that for the purpose of restoration the 
railroad company may change the grade of a high- 
way,*t or change the location of the highway,*? and 
acquire by purchase or condemnation the lands nee- 
The. mode of restoration 
should ordinarily be left in the first instance to the 
discretion of the railroad company,** and in the ab- 
sence of statutes may use its discretion as to the 
material it will use,*® but the railroad company has 
no diseretion as to whether it will restore the high- 
The duty to restore is not performed by a 
restoration which, although practicable, seriously 
affects the use of the highway, when another method 
of restoration would restore the use wholly unim- 


essary for such change.** 


way.*® 


paired.** 


1875 c 63 (Code [1887] § 1094), and 
Acts 1883-1884 e¢ 422 § 1 (Code [1887] 
§ 1095), a railroad crossing a public 
road was required to construct ap- 
proaches of the toad of the same 
width as the old road, and as easy 
grades as could be obtained on each 
side to the top of the railway at the 
crossing. Tazewell County v. Nor- 
polk. StCe eet: COs, 119) Vae 160,90 SE 
124 


40. Peo. v. Dutchess, etc., R. Co., 58 
Nis WRB 

41. Rauenstein v. New York, etc., 
Ae Oe ol 36" IN: Ye 2218) oo) NE OAR, hs 


LRA 768; Uline v. New York Cent., 
etc., R. Co., 101 N. Y. 98, 4 NE 536, 54 
AmR 661. 


42. Post v. West Shore R. Co., 123 
N. Y. 580. 26 NE 7 [mod 50 Hun 301, 
3 NYS 172]. But see Buchholz v. New 
Vork, etc, R..'Co., 148. NOY. 640) -43 
NE 76 [rev 66 Hun 377, 21 NYS 503, 
and dist Peo. v. Dutchess, etc. ReiCoy, 
58 N: Y. 152] (holding that, in the 
absence of a statute, the location ofa 
street cannot be changed). 

43. Post v. West Shore R.,Co., 123 
N. Y. 580, 26 NE 7 [mod 50 Hun 301, 3 
NYS 172]; Davis v. Twin Mountain, 
etc., R. Co., 77 W. Va. 400, 87 SE 544. 

44. Peo. v. Delaware, etc., R. Co., 
177 N. ¥. 337, 69 NE 651 [aff 81 App. 
Div. 335, 81 NYS 478]; Post v. West 
Shore co, digioNe Ys 5.510 secOum NUE ie 

45. State v. Roanoke R., etc., Co., 
109 N. C: 860, 13 SE 719. 


46. Peo. v. Dutchess, ete, R. Co., 
58) N.Y. 152. 

47. Peo. v. Delaware, etc., Co., 177 
N. Y. 337, 69 NE 651. 

48. See supra § 344. : 

49. Wetzel County Ct. v. Balti- 
more, ete., R. Co., 77 W. Va. 538, 87 
SE 884, LRA1917C 967. 

50. Allen v. Buffalo, etc., R. Co., 
T51 N. Y. 434, 45 NE 845; State v. 


Dayton, etc., R. Co., 36 Oh. St. 434; 
Baldwin Tp. v. Baltimore, etc., R. Co., 
210 Pa. 86, 59 A 478; Bean v. Howe, 
85: Pa, 260; Com., v. Bessemer, CuCr vi. 
Co., 36 Pa. Super. 540; Port Vue Bor- 
ough vy. Pittsburgh, etc., IR] Cont Pa. 
Dist) -& Co., 385;,, Im’ re, Cove Road, 8 
Pa. Dist. 391; Ridley Tp. v. Baltimore, 
etek Co., 2. bancbiRey (CR) 53053 
Atty.-Gen. v. Barry Docks, ete., Co., 


95) Ch. D.5735. Atty--Gen. -v. London, 
ete, 8. Co. 3 De G. & Sm. 439, 64 Re- 
print 552. 

{a] Proximity to railroad. __wher e 


a railroad company in constructing a 
crossing changes the route of the 
highway, it must not locate the new 
way along the railroad in such close 
proximity thereto as to render it dan- 
gerous for public travel. State v. 
Dayton, ete., R. Co., 36 Oh. St. 434. 
[b] Width of substituted way.— 
The railroad company in changing the 
location of a highway and substitut- 
ing another must provide a highway 
of the same legal width as that taken 
and not merely substitute a way of 
the width of the traveled portion of 
the original way. Com. v. Delaware, 
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After change in location of highway. Where, in 
constructing a crossing, it is necessary to change the 
location of a highway,*® it is not required that the 
new road be better than the old road;*® but the new 
way must be so located and constructed as to furnish 
as safe and convenient a substitute for the original 
way as the circumstances will permit.°° 
road is dangerous because near a precipice, the rail- 
road may be required to provide a guard or barrier.°* 
It has been held that the railroad need not maintain 
the substitute road after it has been constructed.°? 

[§ 349] c. Maintenance and Repair.°* 
duty of the company to'keep and maintain the cross- 
ing in a safe and suitable state of repair,®* includ- 
ing not only the crossing of the tracks, but also the 
approaches thereto;°° this 1s a common-law duty,°® 
although frequently imposed by statute;°* 


If the new 


It is the 


and a 


statute providing merely that the road be restored 


UK Gre gt, Co., 215 Pa. 149, 64 A 417. 

[e] Crossings.—A railroad in re- 
constructing a portion of a highway, 
under a statute providing that a rail- 
road company finding it necessary to 
change the site of any portion of a 
turnpike or guide or public road shall 
reconstruct the same on the most 
favorable location, is not required in 
such reconstruction to avoid crossings. 


Com. v. Bessemer, etc., R. Co., 36 Pa. 
Super. 540. 
51. Wetzel v. Balti- 


Saas Cts 
more,s ete. R: TT W. Va. 538)°87 
SE 884, LRA19170 967: 


52. Wetzel County “Cth wv. Balti- 
more, €tc.; 2. -Co.,’ Supra, 
53. Repair of bridges and ap- 


proaches thereto see infra § 350. 

54. Ala.—Southern R. Co. v. Mor- 
ris, 143 Ala. 628, 42 S 17. 

Ind.—Lake Shore, etc., R. Co. v. Mc- 
Intosh, 140 Ind. 261, 38 NE 476. 

Iowa.—See v. Wabash R. Co., 123 
Iowa 443, 99 NW 106; Farley v. Chi- 
cago, ete., R. Co., 42 Iowa 234. 

Ky.—Fulton County Fiscal Ct. v. 
Nashville, etc., R. Co., 202 Ky. 846, 261 
SW 617; Louisville, ete., R. Co. v. 
Onan, 110 SW 380, 33 KyL 462; 
catia ete;, Ro ‘Co. vs Com:, 80) Ky. 

Mich.—Maltby v. Chicago, etc., R. 
Co., 52 Mich. 108, 17 NW 717. 

Okl.—Chicago, ete., R. Co. v. Tay- 
lor,, 79: OK). 142, 192: P3349. 

Pa.—Lehigh Valley R. Co. v. Lacey- 
ville Bridge Co., 23 Pa. Co. 225. 

Tenn.—Dyer County v. Paducah, 
etc., R. Co., 87 Tenn. 712, 11 SW 943 
[overr Chesapeake, etc., R. Co. v. 
State, 16 Lea 300, 2 Sw 308]. 

Tex. —Galveston, ete MRE uCOnD VV. 
Rodriguez, (Civ. A.) 281 SW 259 [rev 
on other ‘grounds (Commn. A.) 288 
SW 151]. 

Wash.—Bullock v. Yakima Valley 
Transp. Co., 108 Wash. 413, 184 P 641, 
647 [quot Cyc]. 

Can.—Canadian Pac. R. 
Montreal, ete., Tramways, 
Cas 365. 

[a] Cost of maintaining highway 
or street unobstructed across its en- 
tire right of way is compensated for 
by consequential reduction and pre- 
vention of loss to the railroad, and 
its authority to make the highway 
safe over its right of way without de- 
lay, or awaiting uncertain acts of 
city and township officers, enables it 
to minimize accidents to traveling 
public and its employees, as well as 
damages to its own property. Chi- 
cago, etc, R. Co. v. Taylor, 79 Okl. 
142, 192 P 349. 

55. Ala.—Nashville, ete., R. Co. v. 
Ragan, 167 Ala. 277, 52 S 522; South- 
ern R. Co. v. Morris, 143 Ala. 628, 42 


Coy EN. 
27 CanR 


Swe. 

Til.—Ohio, ete., R. Co. v. Cox, -26 
TH. A. 491. 

Iowa.—See v. Wabash R. Co., 123 
Iowa 443, 99 NW 106; Farley v. Chi- 


cago, etc., R. Co., 42 lowa 234. 
Ky.—Louisville, OC, Rea omy: Onan, 
110 SW 380, 33 KyL 462; Paducah, 


ete,, RaConvaComi, 80 Ky.chaeG 


Mich.—Maltby v. Chicago, ete., R. 
Co., 52 Mich. 108, 17 NW 717. 
N. Y.—Peo. v. New York, etc, R. 


Con T4aNe Ye (302: 

Tex. —Pecos, ete., R. Co. v. Huskey, 
(Civ. A.) 166 Sw 493. 

Wash.—Bullock vy. Yakima Valley 
Transp. Co., 108 Wash. 413, 184 P 641, 
647 [quot Cyc]. 

Eng.—West Lancashire Rural Dist. 
Council v. Lancashire, ete., R. Co., 
[1903] 2 K. B. 394 [dist Hertfordshire 
County Council v. Great Eastern R. 
Cot, 11909). 24K BY4037, 

56. lIowa.—Farley v. Chicago, etc., 
R. Co., 42 Iowa 234. 

Ky. ~_ Paducah, etes RCo yeeConr 
80 Ky. 147. 

Mich.—Maltby v. Chicago, ete., R. 
Co:, 52 Mich. 108,;1% NW TT. 

Tenn.—Dyer County v. Paducah, 
etc., R. Co.; 87 Tenn. 712, 11 Sw 943 
Loverr Chesapeake, ete., R. Co. v. 
State, 16 Lea 300, 2 SW 208]. 

Wash.—Bullock v. Yakima Valley 
Transp. Co., 108 Wash. 413, 184 P 641, 
647 [quot Cye]. 

57. See statutory provisions. 

[a] In Connecticut the statute 
providing that railroad companies 
should, ‘keep up and maintain” such 
bridges, excavations, embankments, 
approaches, etc., at the crossing as the 
convenience and safety of the public 
travel upon the street or highway 
should require was not repealed by 
the statute applying to grade crossing 
eliminations, which provided that 
railroad companies should maintain 
and keep in repair “all structures 
erected over their tracks at any high- 
way crossing,” but that the municipal- 
ity in which the structure is situated 
must keep in repair the surface of the 
highway, including planking or other 
surface material of the highway upon 
the structure. Middletown v. New 


oe ete., Ry Co.,762) Conn. 4925 27.24: 
Lb] In Texas, under Sayles Civ. St. 


art 4170b, 
proper 


to keep a-crossing “in 
condition ‘for the use of the 
traveling public,’ means simply a con- 
dition reasonably suitable for the 
ordinary public travel, and whether 
the crossing has been kept in such 
condition is properly submitted as a 
question of fact for the jury. St. 
Louis, etc JRA iCossvins yas lose hess 
a A. 657, 35) SW. 22. 

Lei “Maintain,” as used in a stat- 
ute providing for construction and 
maintenance of a crossing, includes 
rebuilding in case of destruction. 
State v. Chicago, ete., R. Co., 164 Wis. 
304, 159 NW 919. 

[a] Crossings and approaches 
thereto, in Rev. St. (1905) p 1578 ¢ 
114 § 71, requiring railroad corpora- 
tions crossing highways to construct 
and maintain such “crossings and ap- 
proaches thereto,” include the surface 
occupied by such portion of the rail- 
road track as is within the boundaries 
of the street, together with such ad- 
ditional surface as is occupied by em- 


‘ 
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is not to be construed as abridging the common-law 
duty of maintaining the crossing.®* These statutes, 
being police regulations, apply to railroads built 
before, as well as after, their passage.®® While at 
common law the railroad was obliged to maintain 
approaches outside its right of way,*°® in some juris- 
dictions the statutes have been held not to require 
such maintenance.*+ A continuing obligation to 
keep the crossing in repair is imposed by a statutory 
or charter provision that it shall be so constructed 
as not to obstruct the safe and convenient use of 
the highway;°? that the highway shall be put in 
such condition and state of repair as not to impair 
its proper use;°* or that the highway shall be re- 
stored to its former condition or such as not to have 
impaired its usefulness.°* The structure of the 
crossing, whether of earth, wood, or other material 
which the existence of the railroad renders neees- 
sary, must be maintained and kept in repair by the 
railroad company ;°° but the duty to repair applies 
only to what is properly the crossing and approach- 
es thereto, which do not necessarily include the en- 
tire width of the street or highway or right of way 
of the railroad.®* It is not the duty of the railroad 
company to keep in repair as a part of the crossing 


bankments, bridges, grades, or struc- 
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Sneed, 84 Miss. 252, 36 S 261; 


a part of the highway which is not within the limits 
of the crossing;°* but where a railroad company 
constructs two parallel tracks close together across 
a highway, it must keep in repair the space between 
the two lines. of tracks.%8 

Sidewalks. The common-law duty of maintaining 
a crossing requires the maintenance of sidewalks 
forming a part of the crossing or approaches there- 
to.°® But a sidewalk which is no part of the ecross- 
ing or approach thereto need not be maintained even 
though within the limits of the railroad right of 
way.”° 

[§ 350] d. Bridges and Approaches Thereto. 
While a railroad need not construct a bridge for a 
crossing unless necessary to secure the proper res- 
toration of the highway,’! if the proper restoration 
of a street or highway so as not to impair its use- 
fulness demands a crossing by means of a bridge 
or viaduct, it is the duty of the railroad company 
to provide such a crossing’? with the necessary ex- 
cavations, embankments, and approaches thereto ;*3 
and it is the railroad’s continuing duty,74 existing 
at common law,*® but in many jurisdictions imposed 
by statute,7® or in some jurisdictions incorporated 


West]! power to modify or limit them by the 


tures of any sort on each side of the 
railroad track which serve as the pas- 
sage or way for BE Pio aed ane 
crossing. See etc., 

Sample, von Til: A. 95 [att a83 Ul 564, 


84 NE E 

58. Polatica, ete., R. Co. fv. “State, 
23 Pla. 546, 3 S 158, 11 AmSR 395; 
Maltby v. Chicago, ’etc., RACo., 52 
Mich. 108, 17 NW 717; Dyer County Vv. 
Paducah, ’ete., R.AGor) 8iF Lonny 712; 1 
SW 943 [overr Chesapeake, ete: 7 R. 
Co. v. State, 16 Lea (Tenn.) 300, 2 SW 
208]. But see Missouri, etc., R. Co. v. 
Long, 27 Kan. 684 (holding that no 
duty to maintain is imposed by a stat- 
Fue requiring restoration). 

we Peo! MvitelllineismCent? RiaCo., 
938 Ill. 374, 85 NE 606, 18 LRANS 
915; St. Louis, ete., R. Co. v. Bell, 58 
Ok1. 84, 159 P 336, LRAI917A 543. 

60. Fulton County Fiscal Ct. v. 
Nashville, etce., R. Co., 202 Ky. 846, 
261 SW 617. 

61. Fulton County Fiscal Ct. v. 
Nashville, etc., R. Co., supra; Louis- 
ville, etc., R. Co. v. Com., 149 Ky. 459, 
149 SW 898. 

62. Wellcome v. Leeds, 51 Me. 313; 
Clarendon vy. Rutland R. Co., 75 Vt. 6, 
52 A 1057. 

63. Wayzata v. Great Northern R. 
Co., 50 Minn. 438, 52 NW 913. 

64. Iola v. Missouri Pac. R. Cor woy 
Kan. 242, 155 P 45; Roe v. Elmendorf, 
52 HowPr (N. Y.) 2323. -Pe0.Lv. Troy, 
etce., R. Co., 37 HowPr (N. Y.) 427, 2 
AlbLJ 354; Dyer County v. Paducah, 
etc., R.. Co., 87 Tenn. 712, 11 SW 943 
foverr Chesapeake, etc., R. Co. v. 
State, 16 Lea (Tenn.) 300, 2 SW 208]. 

65. Farley v. Chicago, etc., R. Co., 
42 Iowa 234. 

66. Bloomington vy. Illinois Cent. 
R. Co., 154 Ill) 539, 39 NE 478 [aff 
49 Ill. A. 129]; Rutland v. Chicago, 
ete., R. Co., 71 Ill. A. 442. 

[a] Box culvert about nine feet 
from, and parallel with, the railroad 
track at the foot of an embankment 
supporting the track, and _ placed 
across the highway mainly for the 
purpose of draining and protecting 
the embankment and forming a part 
of the approach to the crossing, is a 
part of the railroad structure, and it 
is the duty of the railroad company to 
maintain it in a safe condition for 
persons traveling upon the highway. 
Atchison, ete., R. Co. v. Aderhold, 58 
Kan. 293, 49 P 83. 

67. Brookins v. Central jevas 
66.48 Ga. 95237 “Guif; ete.) Rit C 


etc., 
OFive 


Lancashire Rural Dist. Council Vv. 
pba para etc., R. Co., [1903] 2K. B. 


68. Scanlan v. Boston, 140 Mass. 
84, 2 NE 787 

69. Chicago v. Pittsburg, etc., R. 
Co., 146 Ill. A. 408, 432 [aff 242° Tl. 
30, 89 NE 648]; Bullock v. Yakima 
ueuey Transp. Co., 108 Wash. 413, 184 

fa] Duty to maintain sidewalk 
leading up to its track crossing a 
highway is not imposed by Reming- 
ton Code § 8730 et seq, which relate 
only_to stock crossings, nor Dyer is 
(1907) p 192, giving railroads author- 
ity to cross highways, but is a duty 
imposed by the common law. Bullock 
v. Yakima Valley Transp. Co., 108 
Wash. 413, 184 P 641. 

70.- Bloomington vy. Illinois Cent. 
R. Co., 154 Ill. 539, 39 NE 478 [aff 49 
TU A. 1297. 

71. Sarpy County v. Omaha, etc., 
R. Co., 116 Nebr. 516, 218 NW 4038. 

72. Conn.—Burritt v. New Haven, 
42 Conn. 174. 

Ill—Chicago v. Pittsburg, etc., 


Co., 146 Ill. A. 403 [aff 242 Ill. 30, 8 
NE 648]. 
Ind.—Wabash R. Co. v. State R. 


Commn., 176 Ind. 428, 95 NE 673. 

Kan.—Iola v. Missouri Pac. R. Coy, 
97 Kan. 242, 155 P 45. 

Minn.—St. Paul v. Great Northern 
R. Co., 138 Minn. 25, 168 NW 788, LRA 
1917F 485; State v. Great Northern 
R. Co., 136 Minn. 164, 161 NW 506; 
State v. Minnesota Transfer R. Co., 80 
Minn. 108, 88 NW 32, 50 LRA 656: 
Parker v. ‘Truesdale, 54 Minn. 241, 5D 
NW 901; State v. ‘Minneapolis, ete., 
Re Co;; 39 Minn. 219, 39 NW 153; 
State v._St. Paul, etc., R. Col, 35 Minn. 
131, 28 NW 3, 59 AmR 313. 

Ok1. —Chica’go, ete, eR Con viiDay= 
lor, 79 Okl. 142, 192 P 349. 

Ont.—Streetsville Plank Road Co. v 
Hamilton, ete., R. Co., 13 U. C. Q. B 
600. 

[a] Bridge is “safety device’ with- 
in the meaning of that expression in 
the rule requiring that railroad com- 
panies must maintain at crossings all 
such safety devices as are reasonably 
necessary. State v. St. Paul, ete, R. 
Co., 98 Minn. 380, 108 NW 261. 

[b] Bridge over entire railroad 1lo- 
cation.—(1) Where the rights of a 
town to require a company to bridge 
an excavation across a highway had 
become fixed prior to a new location 
by the company, it did not lie in its | 


subsequent location narrower than 
land it actually took. Erskine v. Wis- 
casset, etc., R. Co., 105 Me. 113, 72 A 
1019. (2) The breaking down or cayv- 
ing in of a bank of a railroad cut 
across a highway does not widen its 
location, and it is only obliged to con- 
struct a bridge over the original ex- 
cavation. Erskine v. Wiscasset, etc., 
R. Co; Supra. Z 

73. State v. St. Paul, etc, R. Co., 
35 Minn. 131, 28 NW 3, 59 AmR 313: 
Chicago, ete., EC Onn Taylor, 79 Okl. 
142, 192 P 349 

74, Chicago v. Pittsburg, ete., R. 
Co., 146 Ill. A. 403 faff 242 TIl. 30, 89 
NE 648]; Roe v. Elmendorf, 52 How 
Pr Nn, Y.) 2325 Peo. Vv. Troy, etc., R. 
Coz HowPr (N. Y.) 427, 2 AlbLJ 
3543 Dyer County v. Paducah, etc:, 
R. Co., 87 Tenn. 712, 11 SW 943 foverr 
Chesapeake, etc., R. Co. v. State, 16 
Lea (Tenn.) 300, 2 SW 208]. 

[a] Disnuse or removal of track at 
the crossing is not sufficient to relieve 
the railroad company of the duty of 
keeping in repair a bridge constructed 
over. it, since the company may re- 
assert: its right to the possession and 
use of the crossing, and so long as 
the company possesses such right, it 
must perform the condition incident 
thereto. "Peo. v.. Troy, etc:, R. Co.,.3.0 
HowPr (N. Y.) 427, 2 AlbLJ 354. 

75. Chattanooga v. Southern R. 
Co., 128 Tenn. 399, 161 SW 1000; Dyer 
County v. Paducah, ete., R. Co., 87 
Tenn. 712, 11:'SW 9.43 foverr Chesa- 
peake, ete., R. Co. .v. | State, 16 Lea 
(Tenn.) 300, 2 SW 208]. 

76. See statutory provisions; 
cases infra this note. 

[a] In New Hampshire the pri- 
mary duty of a railroad to maintain 
an overpass bridge, as required by 
PubsSt- C1901) "estes al igi notes 
lieved by later highway statutes GE: 
[1903] "ee 153, "L337" L190 5] ¥ ens wale 
[1907] ¢ 139; L. [1909] c 155), in view 
of objects of such later acts as de- 
clared in L. [1905] c 35 § 1, the prior 
statutes being inapplicable only when 
so inconsistent with new ones as to 


and 


show legislative intent that the 
earlier statutes should not apply. 
Laconia v. Boston, etc., R. Co., 81 N. 


H. 408, 128 A 350. 

{b] In England (1) the Railways 
Clauses Consolidation Act (8 & 9 Vict. 
c 20), applying in all cases except 
when the special act authorizing the 
construction of the railroad expressly 
varied or excepted its previsions, im- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


as a provision in the charter,77 subsequently to 
keep the bridge in repair,** and also to keep in 
repair the approaches thereto,‘® even though the 
bridge was formerly built and maintained by the 
The duty of making repairs ap- 
plies to the whole structure built by the railroad 
company for the purpose of crossing,*? although ex- 
tending beyond the limits of the right of way,°? 
and applies not only to the substructure or support, 
but also to the surface or roadway upon the bridge 


municipality.®° 


posed upon all railroads thereafter 
constructed the duty to construct and 
maintain bridges. London, etc., R. Co. 
v. Wandsworth Dist., L. R. 8 C. P. 
i185 (holding the provisions of the 
general act to be varied by the spe- 
cial act so as to be inapplicable); 
Bristol, ete: R.” Co. v. -Fucker, 13 Cc. 
B. N.S. 207, 106 BCL 207, 143 Reprint 
83 (holding the provisions incorporat- 
ed into the special act). (2) The stat- 
ute, does not apply to a bridge volun- 
tarily constructed by a railroad com- 
pany at a point where no highway ex- 
isted at the time of its construction 
and where it was not constructed as 
an exercise of the power of the com- 
pany to make necessary changes in 
the location of existing highways in 
constructing its road. London, ete., 
R. Co. v. Ogwen Dist. Council. 63 J. P. 
295 [aff 62. J.P. 691]. See Taff Vale 
feo vy. Weavies, 19 Lb... T. Rep: N.S: 
278 (holding that, in the absence of 
statute, a railraad company is not 
required to keep in repair the ap- 
proaches to a bridge, and that the 
provisions of the Railways Clauses 
Act relating to the repair of ap- 
proaches to bridges are not retroac- 
tive). 

{c] Special statute requiring a 
railroad to erect and maintain a 
bridge, and the county to construct 
approaches thereto, was not repealed 
by a general statute which does not 
conflict with it, especially where a 
special act, to be repealed by a gen- 
eral provision, must be specifically 
mentioned therein. State v. Chicago, 
ete., R. Co., 164 Wis. 304, 159 NW 919. 

[d] Duty dependent upon statute. 
—Where the duty of a railroad com- 
pany to construct and repair viaducts 
is imposed by statute, it must be 
looked to, to determine what that 
dutv is. If the statute only imposes 
the obligation of construction, there 
is no Spy to repair. Chicago v. Pitts- 
burg, etc., R. Co., 146 Ill. A. 403, 432 
{aff 242 coun 30, 89 NE 648]. 

{e] In absence of agreement, if a 
railroad depressed its track and built 
a bridge over the track, and kept it in 
repair for twenty years, the railroad 
will be held to have constructed the 
bridge under Comp. L. [1915)'§ 8243, 
requiring the railroad to restore the 
condition of the highway as near as 
may be to its former state; and keep 
it in repair. Pere Marquette R. Co. v. 
Michigan Public Utilities) Commn,, 
225 Mich. 12, 195 NW 807. 

Whe Clarendon vy. Rutland R. Co., 
U5 Vt. 6,52 A’ 1057. 

738. Ill.—Chicago City] Re Cow 
Chicago, etc., R. Co., 331 Ill. 151, 162 
NE 852; Chicago v. Pittsburg, etc., 
R. Co., 146 Ill. A. 403 [aff 242 Ill. 30, 
89 NE 648]. 

Iowa.—Newton v. Cee ete \(R.- 
Co., 66 Iowa 422, 23 NW 90 

Me.—State v. Gorham, 37 Mies 451. 

Minn.—State v. Great Northern R. 
Co., 136 Minn. 164, 161 NW 506; State 
Vv. "Minnesota Transfer R. Co., 80 
Minn. 108, 83 NW 32, 50 LRA 656. 

Nebr. —Chicago, etc., R. Co. v. State, 
47 Nebr. 549, 66 NW 624, 53 AmSR 
557, 41 LRA 481. 

N Y.—New York vy. New York Cent. 
R. Co., 168 App. Div. 6, 1538 NYS 747 
[aff 216 N. Y. 722 mem, 111 NE 1085 
mem]; Hayes v. New York Cent., etc., 
R. Co., 9 Hun 63; New York v. New 
York, etc., R. Co., 169 NYS 12 [aff'179 
App. Div. 884 mem, 165 NYS 1080 
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road. 


mem]; Peo. v. Troy, etc., R. 'Co., 37 
HowPr 427, 2 AlbLJ 354. 

Pa.—Hays v. Gallagher, 72 Pa. 136; 
Conshohocken R. Co. v. Pennsylvania 
Ri. Co.; 215.) Pa. ‘Co. 1445. 

Tenn.—Dyer County v. Paducah, 
ete., R. Co., 87 Tenn. 712, 11 SW 943 
[overr Chesapeake, etc., R. Co. v. 
State, 16 Lea 300, 2 SW 208). 

Vt.—Clarendon v. Rutland’ R. Co., 
TH VEC, aA OTH, 

Wis. Milwaukee v. Chicago, etc., 
R. Co., 230 NW 626. 

Eng.—Atty.-Gen. v. Midland R. Co., 
100. L. T. Rep. N. S. 866. 

Ont.—Van Allen "4 Grand Trunk R. 
Coi, 29 UniCr Ow By 436% 

[al Duty is eae upon railroad in 
exercise of police power, and a rail- 
road required to do so is not taxed 
for a public improvement from which 
it is exempted by the gross earnings 
statute. St. Paul v. Great Northern 
R, Co., 145 Minn. 355, 177 NW 492. 

[b] Bridges over railroad yards 
must be kept in repair by the railroad. 
New York v. New York, etc., R. Co., 
169 NYS 12 [aff 179 App. Div. 884, 165 
NYS 1080]. 

' [e] Void contract whereby a mu- 
nicipality agreed to maintain a bridge 
does not relieve the railroad of its 
duty, and it could not refuse to main- 
tain overhead bridges even if it would 
not ‘have agreed to everything that it 
contracted to do, except in considera- 
tion of the city’s agreement to main- 
tain the bridges. Milwaukee v. Chi- 
cago, etc., R. Co., (Wis.) 230 NW 626. 

[d]  Expenses.—When the expense 
of moving street car tracks is inci- 
dent to the repair of a viaduct by the 
railroad, it was liable for such ex- 
pense, Chicago City R. Co. vy. Chi- 
sone: etc.,, R. Co. 331 11. 151,162 NE 

79. Iowa.—Newton vy. Chicago, etc., 
R. Co., 66 Iowa 422, 23 NW 905. 

Mass.—Titcomb vy. Fitchburg R. 
Co., 12 Allen 254. 

Minn.—State v. Great Northern R. 
Co., 136 Minn. 164, 161 NW 506. 

N. Y.—Peo. v. New York Cent., etc., 
R. Co., 74 N. Y. 302; Hayes v. New 
York Cent., etc., R. Co., 9 Hun 63. 

Eng. —North Staffordshire Rv Co: we 
Dale, 8 BD. & B. 836, 92 ECL 836, 120 
Reprint 312; North of England iB, Co} 
Vv. Langbaurgh, 24 L. T. Rep. N.S. 544. 

[a] Width of approaches.—The 
railroad company must keep in repair 
whatever constitutes at any time the 
approaches to the bridge, and if the 
public authorities subsequently in- 
crease the width of the highway and 
approaches, they must be kept in re- 
pair for the increased width by the 
railroad company. Carter v. Boston, 


ory R. Corp., 139 Mass. 525; 2. NE 
80. Illinois Cent. R. Co. v. Com., 


138 Ky. 742, 129 SW 94. 

81. White v. Quincy, 97 Mass. 430. 

[a] Rule applied.—A railroad, 
having constructed a bridge over de- 
pressed track under agreement with 
township authorities to keep the 
bridge in repair, or under statutory 
provisions requiring the railroad to 
restore the street to its former con- 
dition as far as possible, could be re- 
quired to repair that portion of bridge 
not directly over its right of way, not- 
withstanding L. (1893) No. 92 § 27. 
Pere Marquette R. Co. v. Michigan 
Public Utilities Commn., 225 Mich. 12, 
195 NW 807 (evidence held to show 
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or approaches,®? unless it is otherwise provided by 
statute ;*+ and where the railroad crosses below the 
grade of the highway in a cut, the duty extends to 
the entire width of the excavation made for the rail- 
The duty of a railroad company with re- 
gard to the maintenance and repair of bridges at 
crossings is not, 
the public authorities charged with the same duty as 
to other bridges along the highway,*° and it need not 
keep in repair any portion of the street or highway 


however, any greater than that of 


construction under statute requiring 
restoration of highway). 

82. White v. Quincy, 97 Mass. 430. 

83. McFarlane v. Chicago, 185 Ill. 
242, 67° NE 12>) Stil Paul °v. +Great 
Northern R. Co., 145 Minn. 355, 177 
NW 492; Hayes v. New York Cent., 
etc,;_R.Co., 9 Hun! (Nec) 63'7 Lan= 
cashire, etc., R. Co. v. Bury, 14 App. 
Cas. 417 [aff 36 Wkly. Rep. 491]; 
North Staffordshire R. Co. v. Dale, 8 
E. & B. 836, 92 ECL 836; Leech v. 
North Staffordshire R. Co., "29) (Ta aha 
M. C. 150; Reg. v. South-Eastern R. 
Co., 32 L. T. Rep. N. S. 858; North of 
England RN COMBA Langbaurgh, 24 Ta. 
T. Rep. N. S. 544. 

[a] Paving approaches.—Where a 
railroad company is required to main- 
tain and keep in repair a viaduct and 
its approaches in a street, it must pay 
the expense of paving the approaches. 
McFarlane v. Chicago, 185 Ill. 242, 57 
NE 12. 

[b] In Canada, while the munici- 
pality is not required to share in the 
cost of construction and maintenance 
of a highway bridge, it should main- 


tain the wearing surface of the 
bridge. Montreal v. Canadian Pac. R. 
Co., 30 CanRCas 425. 


84. See statutory provisions; and 
cases infra this note. 

[a] In New York.—(1) The stat- 
ute of 1897, providing that, where a 
highway crosses a railroad by an 
overhead bridge, the framework and 
abutments of the bridge shall be 
maintained and kept in repair by the 
railroad company and the roadway 
and approaches by the municipality 
in which the bridge is situated, in- 
cludes such bridges existing at the 
time of the passage of the act (Bush 
v. Delaware, etc., R. Co., 166 N. Y. 
210, 59 NE 838 [aff 54 App. Div. 616, 
66 NYS 1128]; Yonkers v. New York 
Cent,; etese BR. Co. 1655 N.Y Wickes 


| NE 877 [aff 32 App. Div. 474, 52 NYS 


1074]); (2) and the stringers of a 
bridge are held to constitute a part of 
the framework which must be kept in 
repair by the railroad company (Bush 
v. Delaware, et¢., R. Co., supra). (3) 
Under Railroad L. SA0ae 2 railroad, not 
shown to have been required to main- 
tain a roadway and approaches to a 
bridge erected before July 1, 1897, is 
not required to maintain such road- 
way and approaches to a substituted 
bridge. Cortlandt v. New York Cent. 
R. Co., 175 App. Div. 194, 161 NYS 377 
[aff 220 N. Y. 598 mem, 115 NE 1052 
mem]. (4) Railroad L. § 93, requir- 
ing a city to keep a highway bridge 
crossing a “railroad” and approaches 
thereto in good repair, applies only 
to a track or tracks formed by rails 
over which trains pass from place to 
place, and not to an overhead bridge 
crossing, extensive railroad yards in 
view of Pub. Serv. Commn. L. § 2 
subd 6. Peo. v. Public Serv. Commn., 
231 N. Y. 1, 181 NE 549. (5) A new 
bridge carrying a street over railroad 
tracks, erected by a railroad to take 
the place of an existing bridge in or- 
der to obtain greater clearance for 
railroad traffic under it was, in the 
eyes of the law, erected as of the date 
of the original bridge at the railroad’s 
expense. Matter of Henner, 125 Misc. 
472, 211 NYS 234 [aff 217 App. Div. 
785 mem, 216 NYS 844 mem]. 

85. Titcomb v. Fitchburg R. Co., 12 
Allen (Mass.) 254. 

86. Conshohocken R. Co. vy. 
sylvania R. Co., 15 Pa. Co. 44.5. 


Penn- 
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beyond the limits of the approaches proper;*’ but a 
bridge which is a necessary part of the crossing or 
approach must be kept in repair by the railroad com- 
pany.*® It has been held that, in repairing a bridge, 
the railroad need not do more than bring the bridge 
to the standard of efficiency it had when constructed, 
and it need not strengthen it to meet increased traf- 
fic conditions.S® Where a railroad is carried over 
the highway by means of a bridge, it is not the duty 
of the railroad company to keep in repair that por- 
tion of the highway beneath the bridge;°® although 
the contrary has been held;®! and in some jurisdic- 
tions the statutes have been construed to require 
this to be done;°? and if the bridge was originally 
constructed at a proper height above the level of 
the highway, the company is not required to keep the 
space the same by preventing any raise in the level 
of the highway or by raising the bridge in case the 
level of the highway is raised by natural causes or 
the action of the public authorities in repairing it.°° 
Where a highway bridge over a railroad has become 
out of repair and dangerous, the railroad company 
has a right to close it to prevent persons going there- 
on, although it is a part of the public highway;°* 
but where a railroad company in making necessary 
repairs upon a bridge over its tracks closes the bridge 
and opens a temporary roadway across its tracks at 
a different point, it must make the temporary road- 
way reasonably safe.°° Where a bridge is already 
in existence, elevation of it by a railroad which con- 
structs its tracks under it imposes no duty to repair 
it.°® Where two or more railroads are hable for 
the repair of a viaduct, the cost of repairs will be 
apportioned between them.°* 

Highway bridges over streams. A railroad com- 
pany is not required to bridge a stream where the 


87. Chicago v. Pittsburgh, etc., R. 
Co;, 248 Til.. 100; 93. Nim. 309% Ins re 


90. 
10 A 198; 
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Gray v. Danbury, 54 Conn. 574, 
Peo. v. Illinois Cent. R. Co., 


[§ 350 


necessity for the bridge as a part of the highway is 
not caused or affected by the existence of the rail- 
road,°’ although it is within the limits of the rail- 
road right of way.°® It is not the duty of a railroad 
company to keep in repair a highway bridge across 
a stream outside of the limits of its right of way,* 
and where a railroad company in crossing changes 
the location of a highway, it is not required to keep 
in repair a bridge which it constructs across a stream 
in building a new way, and which is outside of the 
right of way and not at the crossing;? although as 
to this the contrary has been held.? Nor is the 
company required to keep in repair bridges over 
streams or ditches, although within the limits of the 
right of way, if so far removed from the crossing 
as not to be included within the approaches there- 
to,* or the necessity for which is in no way caused or 
affected by the construction of the railroad;°’ but 
if by construction of a railroad a bridge over a stream 
is made necessary as an approach to a crossing, it 
must be constructed and maintained by the rail- 
road.® 

Street railroads, whose tracks in a street do not 
constitute an additional servitude, need not contrib- 
ute to the expense of a highway bridge over a rail- 
road.’ A street railway which passes over a bridge 
already constructed and sufficient for ordinary use 
imposes an additional servitude on the bridge so that 
it must contribute to the maintenance thereof.’ 

Lights for streets under viaducts. <A statute re- 
quiring a railroad to light streets under its viaducts 
where such viaducts darken the streets is a valid 
exercise of police power. When-an ordinance re- 
quiring lights under a viaduct has been held invalid 
as not within the police power of a municipality, a 
reénactment of the ordinance is likewise invalid.?° 


required to keep the bridge in repair. 
Peterborough v. Grand Trunk R. Co., 


Morrison County Trunk Highway No. 
37 Separation of Grades, 176 Minn. 
501, 223 NW 915; State v. Great 
Northern R. Co., 136 Minn. 164, 161 
NW 506; State v. Northern Pac. R. 
Co., 99 Minn. 280, 109 NW 238, 110 NW 
975. 


88. Ala.—Southern R. Co. v. Mor- 
His, 425-19; 

Ark.—Texas, etc., R. Co. v. Krieger, 
185 SW 448. 


Ill.— Henderson County v. Chicago, 
etc., R. Co., 320 Ill. 608, 151 NE 542. 
Kan.—McPherson County v. U. S. 


Railroad Administration, 110 Kan. 
274, 203 P 912 [reh den 111 Kan. 205, 
206 P 882]. 


Minn.—Goodhue County v. Duluth, 
etc., R. Co., 67 Minn. 213, 69 NW 898. 

[a] Bridge which runs up to cross- 
ties of a railroad at .a public road 
erossing is such:an approach as the 
railroad company is required to keep 
in repair. Southern R. Co. v. Morris, 
(Ala.) 42 S19. 

[b] Restoration of bridge.—It is 
the duty of a railroad company to re- 
place a bridge that has been destroyed 
by high water, where the bridge con- 
stitutes a part of the approach of a 
publie highway to the crossing of the 
railroad track, and the erection of the 
bridge has been made necessary by 
the construction of the railroad. Mc- 
Pherson County v. U. S. Railroad Ad- 
ministration, 110 Kan. 274, 203 P 912 
[reh den 111 Kan. 205, 206 P 882]; 
Canadian: Pace. R. Co. v. Montreal, 23 
CanRCas 31. 

s9. Matter of Morris Ave. Bridge, 
105 Misc. 659, 174 NYS 682; Atty.-Gen. 
v. Great Northern R. Co., [1916] 2 A. 
Os d502 

Change 
fra § 363. 


after construction see in- 


235 Ill. 374, 85 NE 606, 18 LRANS 915. 
_ fa]. Although highway is lowered 
in order to bring it to a proper depth 
below the bridge, the company is not 
bound to keep the slope of the road in 
repair as being part of the approaches 
on each side of the bridge. London, 
etc., (R. Co. v._Skerton “Tp, 5 Be ’& SS: 
559, 117 ECL 559, 122 Reprint 940. 

91. Metuchen v. Pennsylvania R. 
Co., 73 N. J. Eq. 359, 69 A 465 [rev 71 
N. J. Eq. 404, 64 A 484]. 

92. Waterbury v. Central Vermont 
Riso. 93> Vt 461 108 7A 423% 


93. Gray v. Danbury, 54 Conn. 574, 
10 A 198. 
94. Toledo St. R. Co. v. Mammet, 


13° Ohi. Cir. \Ct-591, 6' Oh Cir) Dee:i244. 

95. Marshall v. Valley R. Co., 97 
Va. 653, 34 SE 455. 

96. Burdell Tp. v. Grand Rapids, 
etc., R. Co., 157 Mich. 255, 121 NW 743. 

97. Chicago Terminal Transfer R. 
Co. v. .Chicago, 140 Ill. A. 591. 

98. Ohio, etc., R. Co. v. Bridgeport, 
63 Ill. A. 224; State v. St. Paul, etce., 
R. Co., 62 Minn. 450, 64 NW 1140. 

99. Ohio, etc., R. Co. v. Bridgeport, 
63 Ill. A. 224. 

1. Brookins v. Central R., ete., Co., 
48 Ga. 523; Peterborough vy. Grand 
Trunk R. Co.,;..32 Ont. 254. 

2. Brookins v. Central R., etc., Co., 
48 Ga. 523 (holding further that the 
fact that the railroad company has at 
different times repaired such a bridge 
imposes no obligation upon the com- 
pany to continue to do so). 

[a] So also if railroad company di- 
verts stream which a highway crosses 
by means of a bridge so that the 
stream crosses the highway ata dif- 
ferent point outside of the railroad 
right of way, and it constructs a suit- 
able new bridge at such place, it is not 


32 Ont. 154. 

3.. Pennsylvania R. Co. v. Irwin, 85 
Pan dio 0s 

4. Rutland v. Chicago, etc., R. Co., 
71 Ill. A. 442; O’Fallon v. Ohio, etc., 
RR Co.ne4oy Ll, A. ob oe, eOhtoueebenunits 
Co. v. Bridgeport, 43 Ill. A. 89. 

5. White County v. Louisville, etc., 
R. Co., (11l.) 172 NE 22; Cass County 
v. Chicago; ete, sR. Conn 130 eT oA- 
346; Rutland v. Chicago, etc., R. Co., 
al, Aaa ONIO, Ret Comm @Onney, 
Bridgeport, 63 Ill. A. 224; Ohio, etc., 
RiCo.sw.. stidzepont,43 uel lle Aces o 
Felder v. Southern R. Co., 76 S. G. 554, 
57 SE 524. 

6. Henderson County v. Chicago, 
etc., R. Co., 320 Ill. 608, 151 NE 542: 
Goodhue County v. Duluth, ete., R. 
Co., 67 Minn. 2138, 69 NW 898. 

7. Chicago, ete, Grand Trunk 
Junction R. Co. v. St. Clair Cir. Judge, 
156 Mich. 567, 121 NW 297. 

Sy. Carolina ‘Cente 2, Conuvea wale 


mington St. R. Co., 120 N. C. 520, 26 
SE, 913. 
9. Washington Terminal Co. v. 


District of Columbia, 49 App. (D. C.) 
325, 265 Fed. 965. 

[a] Thus, where the construction 
of a railroad viaduct required more 
light for the streets thereunder than 
would have been necessary in the ab- 
sence of the viaduct, it was not an 
abuse of the police power to require 
the railroads to pay the entire cost of 
lighting the streets under the viaduct, 
not merely the cost of the excess 
lighting required by the viaduct. 
Washington Terminal Co. vy. District 
of Columbia, 49 App. (D. C.) 325, 265 
Fed. 965. 

10.. Cohen, v. Chicago, etc; R. Co., 
239 Tl], A. 76. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 351] e. Agreements for Restoration and Main- 
tenance. A railroad may, by agreement with a mu- 
nicipality, bind itself to construct and maintain a 
erossing;1+ and a town or municipality invested 
with the regulation, control, and duty of maintaining 
-and repairing the streets or highways within its lim- 
its may by contract assume and thereby relieve the 
railroad company from the duty of keeping a bridge 
or crossing in repair,!”? and such contract will re- 
lieve the railroad company from further liability to 
the public in this regard.1® The acceptance of a 
municipal ordinance being a contract, the ordinance 
measures the duties and obligations of the railroad,'+ 
at its own expense,!® and the railroad is bound to 
perform the conditions of the ordinance;!® but a 
railroad which, by accepting an ordinance, agrees 
to do what the city may require, is not bound to obey 
a subsequent unreasonable ordinance.t* Any agree- 
ment of this nature is made subject to police power 
of the municipality to require maintenance by the 
railroad,'® and is likewise subject to control by the 
state under its police power.'® Where the railroad 
is under a statutory duty to restore a highway,?° 
an agreement to do so does not transfer this legal 
duty into a mere personal obligation,?+ nor in any 
sense limit or reduce the duty imposed by the stat- 
ute;** and where a railroad company constructs a 
bridge or viaduct pursuant to a contract with a 
municipality, by which the latter agrees to keep the 
same or its approaches in repair, if the railroad com- 
pany was already legally bound to do the entire work 
of construction and maintenance, the contract is 
not only without consideration,?*® but is one which 
the municipality -has no power to make,?* and the 
existence of such contract will not prevent the mu- 
nicipality from instituting proceedings to compel 
the railroad company to make any necessary re- 
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pairs.?° If, however, the railroad company was un- 
der no legal obligation to construct the bridge, it can- 
not be compelled to waive the contract of the munizi- 
pality and repair it.2° An agreement on the part 
of a railroad company to construct suitable street 
crossings, in consideration of a right of way through 
a city, is enforceable against the railroad company ;°* 
but an agreement made in consideration of the right 
to lay a switch track across certain streets that the 
railroad company will construct and maintain “all 
the crossings of streets” over its tracks, will be con- 
strued as applying only to the streets crossed by 
the switch track in question.2* Where a railroad 
company changes the location of a highway in ecross- 
ing and purchases additional land for a new loca- 
tion, it may legally agree with the grantor as to the 
character and location of the new way to be con- 
structed thereon, which contract will be valid and 
binding between the parties, although not conclusive 
upon the pubhie as to whether the company has prop- 
erly restored the use of the original highway.?® 
Where a railroad has constructed a bridge and has 
for a long period of time kept the entire structure in 
repair, it is assumed that the bridge was built pur- 
suant to an agreement with the municipality to make 
such repair.®° 

Agreement with street car company whereby the 
street car company undertakes to maintain a high- 
way bridge over a railroad does not relieve the rail- 
road from its statutory lability.?+ 

[§ 352] f. Character of Highway. As the duty 
of the railroad to construct a crossing is ordinarily 
limited to crossings of legally established streets and 
highways,*®? a railroad is under no duty to keep in 
repair a crossing of a road not legally established as 
such,*? and a provision as to “any regularly laid out 
public highway” in a statute imposing a penalty for 


11. See cases infra this note; and| estopped from subsequently requiring | LRA 656. 
notes 12-31. by ordinance the railroad to repave 26. State v. Chicago, etc., R. Co., 85 
[a] Particular contracts con- | them (Chicago v. Chicago, etc., R. Co., | Minn. 416, 89 NW 1. 


strued.—In a contract by a city-with 
a railroad company, in which it agreed 


supra), 
1 put it beyond 


(3) Where a railroad has 
its power to comply 


27. Louisville, ete., R. Co. v. Har- 
foastur es 32 SW 604, 17 KyL 780. 


to “put in, operate and maintain” a 
railroad crossing, each word describes 
a separate act, to “put in” meaning to 
construct, to “maintain” to keep it up, 
and to “operate” to use such appli- 
ances and employ such persons as is 
necessary therefor. Florida East 
Coast R. Co. v. Miami, 76 Fla. 277, 79 
S 682. 

12. Burlington v. New Haven, etc., 
muCo. 26,Conn, 51; Hicks ww. Chesa- 
peake, etc., R. Co., 102 Va. 197, 45 SE 
888. 

[a] Selectmen of town who are the 
general supervisors of the highways 
therein and who are charged with the 
duty of constructing and repairing the 
same have authority to bind the town 
by contract with a railroad company 
to keep the crossings in repair. Bur- 
lington v. New Haven, etc., R. Co., 26 
Conn. 51. 15 

[b] Woluntary and permissive as- 
sumption by county authorities of the 
burden of maintaining a bridge across 
a railroad right of way for street 
purposes in a city does not impose any 
burden of further maintenance on the 
railroad company. West Jersey, etc., 
R. Co. v. Woodbury, 80 N. J. Eq. 412, 
84 A 1047. 

13. Hicks v. Chesapeake, etc., R. 
Co., 102 Va. 197, 45 SE 888. 

14. New York, etc., R. Co. v. New 
York, 90 Misc. 178, 154 NYS 141. 

[a] Bule applied.—(1) Where a 
contract provides for construction and 
maintenance of a viaduct, and for 
merely the construction of the ap- 
proaches, the railroad is under no ob- 
ligation to maintain the approaches. 
(Chicago v. Chicago, etc., R. Co., 174 
Til. A. 452), (2) and the city may be 


with an ordinance requiring that the 
street grade conform with the track 
grade, it must construct a bridge to 
earry the road across the tracks. 
Chesapeake, ete., R. Co. v. Dayton, 177 
Ky. 502, 197 SW 969, 199 SW 25. 

15. Chesapeake, etc., R. Co. v. Day- 
ton, supra. ; 

16. Chicago Terminal Transfer R. 
Co.'v. Chicago, 140; Ill. A. 591. 

17. Emporia v. Atchison, etc., R. 
Co., 94 Kan. 718, 147 P 1095. 

18. Pittsburgh, ete., R. Co. v. Pub- 
lic Serv. Commn., 75 Pa. Super. 282. 

19. Chicago, ete, R. Co. v. Ne- 
braska, 170 U. S. 57, 18 SCt 513, 42 L. 
ed. 948. 

See supra § 347. 

21, j Norfolk, etc... Rs Co, va .Carroll 
County, 110 Va. 95, 65 SE 531. 

22. Matter of Henner, 125 Misc. 
472, 211 NYS 334 [aff 217 App. Div. 
785 mem, 216 NYS 844 mem]. 

23. Newton v. Chicago, etc., R. Co., 
66 Iowa 422, 23 NW 905; State v. 
Northern Pac. R. Co., 98 Minn. 429, 108 
NW 269; State v. Minnesota Transfer 
R. Co., 80 Minn. 108, 88 NW 32, 50 
LRA 656. 

24. Chicago v. Pittsburg, etc.. R. 
Co., 146 Ill. A. 403, 432 [aff 242 Ill. 
30, 89 NE 648]; Rouse v. Somerville, 
130 Mass. 361; State v. Northern Pac. 
R. Co,, 98 Minn. 429, 108 NW 269 
[att 208) U.S. 583, 28: SCt 341,52 1. 
ed. 630]; State v. Minnesota Transfer 
R. Co., 80 Minn. 108, 83 NW 32, 50 
LRA 656. 

25. Newton v. Chicago, etc., R. Co., 
66 Iowa’ 422, 23 NW 905; State v. 
Northern Pac. R. Co., 98 Minn. 429, 108 
NW 269; State v. Minnesota Transfer 
R. Co., 80 Minn. 108, 83 NW 32, 50 


State v. Morgan’s Louisiana, 
ete, Bs (Const ima bA0) eo Om Soe 

29. Post v. West Shore R. Co., 123 
N. YY. 580, 26 NE 7. 

30. Pere Marquette R. Co. v. Michi- 
gan Public Utilities Commn., 225 
Mich. 12, 195 NW 807. 

31. Middletown v. Wallkill Transit 
Co., 118 Mise. 334, 198 NYS 297. 

32. See supra § 343. 

33. Ga.—Atlanta, etc., R. Co. v. At- 
lanta, 156 Ga. 251, 119 SE 712. 

Kan.—Missouri, etc., R. Co. v. Long, 
27 Kan, 684. 

Mich.—F lint, etc., R. Co. v. Willey, 
47 Mich. 88, 10 NW 120. 
ign PS v. Pryor, (A.) 190 SW 

ff 

Tex.—Taylor, etce., R. Co. v. Warner, 
88 Tex. 642, 32 SW 868; Gulf, etc., R. 
Co. v. Montgomery, 85 Tex. 64, 19 SW 
1015; Atlanta v. Texas, ete.. R. Co., 
56 Tex. Civ. A. 226, 120 SW 823. 

Eng.—London, etc., R. Co. v. Og wen 
Dist. Council, 80 LT. Rep. N: S. 401! 

fa] Public highway may be estab- 
lished by user, but the use must be 
under such circumstances and for 
such length of time as to constitute it 
a public highway, in order to impose 
any duty upon the railroad company 


to keep a crossing in repair. Mis- 
soy etc., Co." Vv. Long. 27, Kan: 
684. 

{[b] Dedication.—Under Rev. St. 


(1909) § 10626, a railroad must main- 
tain crossing planks twenty-four feet 
in length at a street crossing within 
the city limits, although the street 
was voluntarily dedicated by it to 
public use, and was not opened by 
legal proceedings, or established by 
user and expenditure of public 


. 
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noncompliance therewith will not be construed as 
including a public highway established by user 
only;** but a city street is a “highway” within the 
application of the statutes,?> and the duty of restor- 
ing the same applies to a street regularly: designated 
and dedicated to the public, although not opened and 
fitted for use;*° and in some jurisdictions it is held 
that the same duty attaches, under the statute, to 
neighborhood roads,** and in others to private ways 
as well.?& Wherever a way existed as a public high- 
way, however established, at the time the railroad 
company was constructed across it, it is the duty of 
the railroad company to keep the erossing in re- 
pair;°® and if, although the highway crossed is not 
legally a public highway, the railroad company rec- 
ognizes and invites the public to use it as such by 
assuming to construct or maintain a bridge or cross- 
ing, 1t is its duty to keep the same in proper repair ;*° 
but the duty in such a ease is a common-law and not 
a Statutory duty,*? and the rule does not apply where 
the railroad company has at no time recognized the 
way crossed as a public highway.*? 

[§ 353] g. Companies and Persons Liable. The 
duty of restoring, maintaining, and repairing high- 
ways crossed by a railroad is a condition inseparable 
from the right to cross and attaches to whatever per- 
son or company exercises the franchise,** and is 
therefore binding upon the successors of the company 
by which the crossing was originally effected,#* in- 
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Lillstrom v. North- 


— [§§ 852-854 


cluding purchasers e judicial sales‘® and lessees of 
the road.#° 
the railroad company may be insolvent and in the 
hands of a receiver,*’ or the fact that a street rail- 
road company whose tracks run along the highway is" 
also under obligation to keep the highway between the 
rails of its tracks in repair,*® or that, by contract, an- 
other railroad company uses the tracks of defend- 
ant;*® nor does the fact that the charter of the rail- 
road company imposes certain requirements as to 
crossings prevent the application of general statutory 
provisions not inconsistent therewith,°° or in the ab- 
sence of a contrary intention, express or implied, 
affect any common-law duties of the railroad com- 
pany in this regard.>? 

[§ 354] h. Rights and Remedies of Public—(1). 
In General. In many jurisdictions statutory provi- 
sions have been enacted to provide a means for en- 
forcing performance of a railroad’s duty to restore 
and maintain a highway.®? Where a railroad com- 
pany fails in its duty as to restoring and maintaining 
a street or highway which it has crossed, it may be 
proceeded against by indictment for a public nuis- 
ance in obstructing the highway,°* or by mandamus 
to compel a performance of such duty,** or the publie 
authorities may sue in equity to enjoin the further 
obstruction of the highway,°° or to compel the rail- 
road company properly to restore or maintain the 


moneys. Phillips v. Pryor, (Mo. A.) | 166, 44 NW 1116; L. 303, 138 A 1 [aff 53 N. J. L. 244, 23 
190 SW 1027. ern Pac. R. Co., 53 Minn. 464, 55 NW|/A 168]. 

[ec] “Established.”—(1) The ordi-|624, 20 LRA 587; Kelly v. South 46. Atty. Gen. v. Boston, etc., ‘R. 
nary meaning of the word “estab- | Minnesota R. Co., 28 Minn. 98, 9 NW | Co., 246 Mass. 292, 140 NE 928; Dela- 
lished” as applied to a road or aj 588 [overr on other grounds Morse Vv, | ware, etc., R. Co. v. Buffalo, 158 N. Y. 
private way means “laid out.’ And |Minneapolis, ete., . Co., 30 Minn. | 266, 478, 53 NE 44, 533 [aff 4 App. Div. 
whether a road is a public road is a} 465, 16 NW 358]; Toledo v. Lake} 562, 38 NYS 510]; Miller v. New York 


This duty is not affected by the fact that. or 


question of fact which can ordinarily 
be ascertained by observation. Bal- 
timore, etce., R. Co. v. Public Serv. 
Gommun;:,’ ¢80, Pa. Super. , 443. (2) 
When the owners along the road have 
treated it. as a public road, have set 
their fences according to it, and have 
allowed every one to use it, it may, 
at least as far as applying the Rail- 
_ road Act is concerned, be regarded as 
an established road. When it is 
actually opened and used, its char- 
acter is fixed as a public road. Balti- 
MOT; sete GRY CO ven UD) Ser ve 
Commn., supra. 
Establishment of 
Highways §§ 2-197. 


highway see 


34. Missouri, ete., R. Co. v, Long, 
27 Kan. 684. 
35. Hamline v. Southern R. Co., 76 


Miss. 410, 25 S 295; Racine v. Chicago, 
etc., R. Co., 92 Wis. 118, 65 NW 857. 

[a] Term “highway” in the statute 
requiring a railroad company to make 
easy grades over a “highway’’ which 
its road crosses, and to keep such 
crossing in good order, applies to city 
streets as well as roads in the coun- 
try. Hamline v. Southern R. Co., 76 
Miss. 410, 25 S 295. 

36. Racine v. Chicago, etc., R. Co., 
92 Wis. 118, 65 NW 857. 

87. Goforth v. Southern R. Co., 144 
IN... G: 569,57 SE 209. 

38. See infra § 411. 

39. Lehigh Valley R. Co. v. Lacey- 
ville Bridge Co., 23 Pa. Co. 225 (hold- 
ing further that the railroad company 
being bound to keep the crossing in 
repair cannot enjoin a bridge company 
from constructing a bridge across a 
stream the use of which will divert 
public travel to such highway and in- 
crease the amount of travel across the 
railroad, or compel the bridge com- 
pany to construct an overhead cross- 
ing at such place which, was crossed 
by the railroad company at grade). 

40. Retan v. Lake Shore, etce., R. 
Co., 94 Mich. 146, 53 NW 1094; Stew- 
art v. Cincinnati, etc.: R. Co., 80 Mich. 


Shore, ete, Ri /Co., 17 Oh, Cir Ct. 1265, 
9 Oh. Cir. Dec. 135; Dublin v. Taylor, 
ete. RarCo., 92 Tex. 535, 50 SW 120 
[moda (Cie iN) 49 SW 6671; Missouri 
Pac. R. Co. v. Bridges, 74 Tex. 520, 
12 SW 210, 15 AmSR 856; Texas, etc., 
Ista Ola rina'e) Hall, 17 Tex. Civ. A. 45, 43 
SW, 253 “Hall -v." Mexas;Hetc:, iR- Co., 
(Tex. Civ. A.) 35 SW 321; Texas, etc., 
AB Co. v. Neill, (Tex. Civ. A.) 30 SW 
69. 

[a] Compliance with order of pub- 
lic authorities to construct a cross- 
ing, where the railroad crosses a way, 
is a recognition and adoption of it as 
a public highway, and the railroad 
company will be estopped, as against 
one injured by defects therein, to 
deny that it is a public crossing. 
aa CLC. 4 CO, e Ve OX. Ome LN An 

gan 

41. Taylor, etc., R. Co. v. Warner, 
88 Tex. 642, 32 SW 868. 

42. Missouri, etc., R. Co. v. ORS 
27 Kan. 684; ‘Gulf, Ctes sR OO, 
Montgomery, 85 Tex. 64, 19 SW 1015, 

43. Peo. v. Chicago, etc., R. Cope 
Til. 118; Allen v. Buffalo, ete., R-.Co., 
151 N. Y¥. 434, 45 NE 845. 

AAS Tl eeomnys Chicazoa. etc. mak. 
Coy 6 Lhe Lis. 

Ind.—Seybold v. Terre Haute, ete., 
R. Co., 18 Ind. A. 367, 46 NE 1054. 

Mass.—Atty. Gen. v. Boston, ete., 
R. Co., 246 Mass. 292, 140 NE 928. 
Mo. cate v. Wabash R. Co., 208 
Mo. 251, 103 SW 1137. 

N. J.—New OLE OCC it.) (CON e 
Srate, DOMNG ee i: 303, 134A st [aff 53 

J. U. 244, 23 A 168]. 

ee Y.—Allen v. Buffalo, etc., R. Co., 
151 N. Y. 434, 45 NE 845. 

Oh.—Little Miami R. Co. v. Green 
County, 31 Oh. St. 338. 

Okl.—Chicago,. ete., R. Co. v. Tay- 

Paducah, 


lor, 79 Okl. 142, 192 P 349. 
Tenn.—Dyer County  v. 

etc., R. Co., 87 Tenn. 712, 11 SW 943. 
45. Louisville, etc., R. ‘Co. v. Speck- 

man, 169 Ky. 385, 183 SW 915; New 

Yiork,) etc.) 2 Cot ava iS tatewod ania: 


Cent. R. Co., 125 N: YoL8, 26 NE 35 
[rev 3 NYS 2457; Mullen v. Philadel- 


phia Tract. Go: 4 Pa. Co. 164, 20 
WklyNC 203. 
47. Et. Dodge v. Pye etc., 


R. Co., 87 Iowa 389, 54 NW 243. 

48. Masterson v. New York Cent., 
ete., KR. Cons84 N.Y: 247738 Aunky 510. 

49. Chicago, ete: Grand Trunk 
Junction R. Co. v. St. Clair Cir. Judge, 
156 Mich. 567, 121 NW 297. 

50. Henry v. Wabash Western R. 
Co., 44 Mo. A. 100. 

51. Dyer County v. Paducah, etc., 
R. Co., 87 Tenn. 712, 11 SW 943. 

52. See statutory provisions; 
cases infra this note. 

[a] In West Virginia the purpose 
of Code (1913) c 48 § 56a (§ 1856) 
is to authorize circuit courts to com- 
pel railroad companies whose roads 
occupy or cross public roads and 
county courts having control of such 
public roads to perform their duties 
in respect of such roads. Davis v. 
Twin Mountain, etc. R. Co., 77 W. 
Va. 400, 87 SE 544. 

[b] In England, under St. 8 & 9 
Vict. c 20, an order of justices direct- 
ing a railroad company to repair dam- 
age done by it to a road in construct- 
ing the railroad need not specify the 
particulars of the damage nor what 
repairs are to be made; it is sufficient 
if it states the length of the damaged 
part of the road and orders the com- 
pany generally to make good all dam- 
age done, and the order may include 
several highways in the same parish. 
London, ete., R. Co. v. Wetherall, 15 
Ab ee 7X Mis 

53. See infra §§ 476—480. 

54. See Mandamus § 486. 

55. State v. Dayton, etc., R. Co., 36 
Oh. St. 434 (holding further that it is 
proper for the court in its deeree to 
prescribe what changes shall be made 
by the railroad company which shall 
operate to supersede the injunction); 
Atty.-Gen. v. Great Northern R. Co., 
4 De G. & Sm. 75, 64 Reprint 741. 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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same,’® and for damages for the obstruction prior 
to the suit;>* but they have no right to place ob- 
structions across the railroad so as to prevent the 
passage of trains across the highway.°* So also, 
where a railroad company acquires a right of way 
through a town on condition that it will construct 
proper street crossings, the town may sue in equity 
for a specific performance of the agreement,°® and 
having accepted a right of way ordinance, the rail- 
road cannot deny that the street is a public way.°° 
The public authorities may also do the necessary 
work of restoration or repair and recover therefor 
from the railroad company,®! or if an injury results 
for which the municipality is held liable in damages, 
it may recover indemnity from the railroad com- 
pany ;°? but a town has no such possession of a na- 
tional road, the fee of which is in the state, as will 
enable it to maintain an action of trespass quare 
clausum fregit against a railroad company for failing 
to restore it at a crossing.®* In some cases an ac- 
tion by certain public officers or municipal authori- 
ties to compel a railroad company to perform its du- 
ties in regard to the restoration of highways and 
maintenance of crossings is expressly authorized by 
statute;®°* but statutory remedies in such cases are 
ordinarily held to be cumulative and not to prevent 
a resort to the other remedies existing at common law 
or in equity.®° .- The existence of a remedy by man- 
damus is no bar to an indictment,°® nor is it any bar 
to the maintenance of a suit or a proceeding by 
mandamus to compel the railroad company to per- 
form its duty that the public authorities might do 
‘the work and recover from the railroad company,°? 
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penalty,®® or sue the railroad company for indemnity 
in case of a resulting injury for which they should 
be held liable.*° The duty to restore a highway, 
being a continuous duty, is not affected by the stat- 
ute of limitations.7+  Laches cannot be imputed to 
the state or the officers of the municipality in per- 
mitting the obstruction to exist for a long time.” 
If the owner of a private way makes no objection 
to the construction of a railroad across it by which 
the use of the way is obstrueted, a mandatory in- 
junction to compel the restoration of the way involy- 
ing a large expense to the railroad company will not 
be granted, but plaintiff will be left to an action for 
damages where such remedy is adequate.7* En- 
forced use of a new road is not an acceptance there. 
of So as to prevent an action to compel proper res-~ 
toration of the old road.** In an action to compel 
the restoration of a crossing in the absence of any 
testimony on the subject, the court cannot assume 
that a railroad company acquired from the owner of 
the fee rights to the portion of its right of way which 
was a highway crossing other than those which the 
law entitled it to demand from him,*® and therefore 
cannot assume that the railroad company acquired 
from the owner of the fee the right to grant or with- 
hold from the public permission to use as a public 
way such portion of its right-of way which was a 
highway crossing,’® but the court may assume that 
the railroad built its line by virtue of its right to 
oceupy land of another in accord with the general 
laws relating to that subject,‘* and may assume that 
it obtained from the owner in fee the right to con- 


or proceed by indictment,°*® or recover a statutory ! 


56. Stephens v. Chicago, ete., R. 
Co., 217 Ill. A. 1 [rev on other grounds 
303 Ill. 49, 1385 NE 68]; South Amboy 
v. Pennsylvania R. Co., 76 N. J. Eq. 57, 
73 A 852 [rev 77 N. J. Eq. 242, 76 A 


1038]; Metuchen v. Pennsylvania R. 
Co., 71 N. J. Eq. 404, 64 A 484; Osh- 
kosh v. Milwaukee, ete., R. Co., 74 


Wis. 534, 43 NW 489, 17 AmSR 175; 
Jamestown v. Chicago, etc., R. 
69 Wis. 648, 34 NW 728; Fenelon Falls 
Vv. Raters RR. -Cos,/ 29. “Grant: ‘Ch! 
(Ont.) 4 

[a] Thus a bill to compel the rail- 
road company to enlarge a passage to 
provide for increased _ traffic, etc., 
must be regarded as a bill not to abate 
a nuisance in a public highway or for 
the determination of easements, but 
as only invoking the chancery juris- 
diction conferred by Gen. Railroad 
Act (P. L. [1903] p 660) § 29, provid- 
ing that, when a railroad shall not 
properly construct and maintain 
crossings of highways by its railroad 
tracks as required by law, the town- 
ship or municipality may proceed in 
equity to compel specific perform- 
ance of the duties imposed by law on 
the company in that respect, ete. 
South Amboy v. Pennsylvania R. Co., 
TENG J2°Eg:: 57; 73 A’ 852) [rev 77 N. 
J. Eq. 242, 76 A 1038]. 

{[b] City need not establish per- 
manent grade (1) for its streets be- 
fore requiring a railroad company to 
restore the same at a crossing, since 
the company need only repair the in- 
jury which it has done (Oshkosh v. 
Milwaukee, etc., R. Co., 74 Wis. 534, 
43 NW 489, 17 AmSR 175); (2) put 
where a railroad company by lawful 
authority constructs its road across 
a street before a grade has been es- 
tablished and offers to put the tracks 
in proper condition, conforming to the 
grade of the street when established, 
a city cannot compel the railroad 
company to grade the entire width of 
the street in advance of any action of 
its own in regard to establishing such 
grade (Lake Shore, ete, R. Co. v. 


‘Co; 


Franklin, 193 Pa. 496, 44 A 583). 

{e] Bill and answer held to put 
in issue whether the railroad had per- 
formed its statutory duty with re- 
spect to a crossing. 'Tazewell Coun- 


ty iv. Norfolk, "ete. “Rs (Coes 119) Va! 
763, 91 SH 124. 
57. Greenup County v. Maysville, 


ete., R. Co., 88 Ky. 659, 11 SW 774, 11 
KyL 169. 

[a] Mitigation of damages.— 
Where suit is brought by a county to 
recover damages for failure to re- 
store the highway, evidence that the 
company caused a new road to be 
built, intending it to be used in lieu 
of the old road, and that such new 
road was accepted by the county, 
should be submitted to the jury, who 
may consider the building of such 
new road in mitigation of damages. 
Greenup County v. Maysville, etc., R 
Co., 21 SW 351, 14 KyL 699. 

58. London, etc., R. Co. v. Blake, 2 
R. & Can. Cas. 322 (holding that, 
where a railroad company was re- 
quired by its charter to restore and 
repair highways crossed or diverted 
to the satisfaction of the board of 
surveyors of a parish, and the com- 
pany diverted a highway and con- 
structed a substitute, which was not 
accepted ‘as satisfactory, the survey- 
ors had no right to put up fences 
across the railroad but that they must 
apply to the court either for an in- 
junction or mandamus). 

59. Louisville Southern R. Co. v. 
Harrodsburg, 32 SW 604, 17 KyL 780 
(holding, however, that the court 
should not direct the particular kind 
of crossing to be maintained but 
merely the maintenance of a proper 
crossing, leaving the company to com- 
ply with the requirement at its peril). 

60. Chesapeake, etc., R. Co. v. Day- 
ton; 177 Ky. 502, 197 SW 969, 199 SW 
25 


61. See supra § 356. 

62. Hamden v. New Haven, etc., 
Co., 27 Conn. 158 (holding that such 
action may be maintained, although 


struct upon that portion of its right of way which 


the town had never proceeded against 
the railroad company by mandamus 
or otherwise to compel it to restore 
the highway). 

63. St. Leuis, ete., R. Co. v. Sum- 
mit, .seLll; Av, 155: 

64. See statutory provisions. 

65. Peo. v. New York Cent., etc., 
R. Co., 74 N. Y. 302; State v. Dayton, 
etc., R. Co., 36 Oh. ‘St. 434. 

66. Peo. v. New York Cent., etc., dats 
Co., 74 N.Y. 302 [rev 12 Hun 185]; 
Reg. v. Birmingham, etc., R. Co., 9 C. 
& P. 469, 38 ECL 278. 

67. Indiana v. Lake Erie, etc., R. 
Co., 83 Fed. 284; Indianapolis, etc., 
R. Co. v. State, 37 Ind. 489; Oshkosh 
v. Milwaukee, etc., R. Co., 74 Wis. 
534, 48 NW 439, 17 AmSR 175. But 
see Concord Tp.’s App., 1 Walk. (Pa.) 
195 (holding that, where a railroad 
company refuses to repair a road 
which it has raised in crossing, the 
township should repair the road and 
sue the railroad company for dam- 
ages, and that therefore equity would 
not take jurisdiction of a suit to com- 
pel the company to repair the road). 

68. Indiana v. Lake Erie, etce., R. 
Co., 83 Fed. 284. 


69. Indiana v. Lake Erie, etc., R. 
Co., supra. 

70. Indianapolis, ete. R. Co. v. 
State, 37 Ind. 489. 

71. Windsor v. Delaware, ete., 


Canal Co., 92 Hun 127, 36 NYS 863 [aft 
LSS. IN Ys "645 mem, 49 NB 1105 mem]; 
Hatch v. Syracuse, eters. Cok 50 
Hun 64, 4 NYS 509 

72. Sharon Borough v. Pennsylva- 
nia Co., 44 Pa. Super. 526. 


73. Louisville, etc., R. Co. v. Smith, 
117 Ky. 364, 78 SW 160, 25 Kyl 1459. 
74. Norfolk, etc., R. Co. v. Carroll 


County, 110 Va. 95, 65 SE 531. 

75.) Phillipsev.-Lexas; etc: R&Go:, 
(Tex. Commn. A.) 296 SW 877 [rev 
(Civ. A.) 289 SW 697]. 


76. Phillips v. Texas, ete., R. Co., 
supra. 

77. Phillips v. Texas, etce., R. Co., 
supra. 
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was a highway erossing.*§ 

Parties. A municipality, having power over the 
highway erossings within its limits, is the proper 
party to bring an action to compel removal of ob- 
structions,’® and a county in which the crossing lies 
may also sue,*° and it has been held that suit may be 
brought by the attorney-general of the state, with or 
without a relator.*! It has been held that a county 
may be properly joined as complainant in a suit by 
a municipality to compel specific performance of the 
railroad’s duty to repair.S? When highway commis- 
sioners have no power over railroad erossings, they 
cannot maintain an action to remove obstructions,** 
but when given the necessary power, they may sue in 
the name of the town.** 

Railroad commissions. In some jurisdictions: the 
commissions created by statute to regulate and con- 
trol railroads have been held to possess the power to 
require a railroad to repair a erossing.*® Where, by 
statute, the control of highways at railroad cross- 
ings is vested in railroad commissioners, if a rail- 
road company neglects to construct or maintain 
crossings the remedy of the public authorities is by 
application to the railroad commissioners.*® An 
order of the commission must show what repairs are 
necessary and proper.**’ ‘The commission may as- 
sess the costs of repair.*® 

Damages. A municipality which has suffered no 
injury cannot recover damages on failure of a rail- 
road to repair streets in accordance with its con- 
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lieu of the old road, the county is not entitled to 
damages for the taking of the old road,°®® and if the 
new road is injured by the railroad, the measure of 
damages is the cost of restoring it to its condition 
when accepted by the county.°! When a new ford 
is constructed but not accepted because defective, 
the measure of damages is the reasonable cost of 
making it reasonably safe.°? 

[§ 355] (2) Penalty for Failure To Repair. 
Statutory provisions in some jurisdictions provide 
for the recovery of penalties on failure of the rail- 
road to keep crossings in repair.°* The provisions 
must be strictly complied with.°* Where it is found 
that the railroad performed its duty to repair, a 
judgment for the statutory penalty should be re- 
versed.®> Where no crossing has ever been estab- 
lished, the penalty cannot be recovered.®® These 
statutes, being penal, have been held not to author- 
ize actions for the penalty against receivers,’ even 
though the receiver was appointed under the federal 
laws.°§ 

[§ 356] (8) Recovery of Expense of Restoring 
or Maintaining Highway. Where a railroad com- 
pany has failed to restore a highway at a crossing to 
its former usefulness or to keep the crossing, bridge, 
or. approaches in a proper state of repair, the mu- 
nicipal or other public authorities charged with the 
duty of maintaiming the highway at such place may 
do so and recover from the railroad company the 
expenses necessarily incurred,®® and in some eases 


tract.°° When a new road is formally accepted in 
78. Phillips v. Texas, etc., R. Co.,; thirty six dollars. Elkhorn, ete., /‘R. Me.—State v. Gorham, 37 Me. 451. 
supra to. v. Floyd County, 189 Ky. 201, 224 Pa.—Sugar Creek Tp. v. Erie R. Co., 
79. Mt. Vernon v. New York, etc.,| SW 682. 242 Pa. 573, 89 A 683; Pennsylvania 
Pie Ost coe aN Yo0e3, 00) sk Soul INis 900% $2. Elkhorn, etc., R. Co. v. Floyd] R. Co. v. Irwin, 85 Pa. 336; Bean v. 
Jamestown v. Chicago, ete., R. Co.,| County, 189 Ky. 201, 224 SW. 682. Howe, 85 Pa. 260 
69 Wis. 648, 34 NW 728; Fenelon 93. See statutory provisions. Tenn.—Dyer County v. Paducah, 
Falls v. Victoria R. Co., 29 Grant Ch. [a] Unnecessary obstruction.— | etc., R. Co., 87 Tenn. 712, 11 SW 943 
(Ont.) 4. f The statute imposing a penalty of] [overr Chesapeake, etc., R. Co. v. 
80. Greenup County v. Maysville, |} five dollars per day for unnecessarily | State, 16 Lea 300, 2 SW 208]. 
ete., R. Co., 88 Ky. 659, 11 SW 774, 11] obstructing a highway does not apply Wis. Bee v. Chicago, sete., R. 
KyL 169. to the failure of a railroad company | Co., 44 Wis. 231. 
81. State v. Dayton, etc., R. Co.,| to restore a highway over which it [a] Enforcing obligation by as- 
36 Oh. St. 434. has by legal authority constructed its|sessment of railroad property.— 
82. South Amboy v. Pennsylvania; road to its former condition as re-| Where a railroad company is required 
R. Co., 76 N. J. Eq. 57, 73 A 852. quired by statute. Cummins v.| by statute to provide suitable bridges 
83. Stephens v. Chicago, ete., R.| Evansville, ete., R. Co., 115 Ind. 417,| over the tracks at street crossings, 
Gor nate Ill. 49, 135 NE, 68 [rev 217/18 NE 6 a city has no power, in order to en- 
pe Aw 13 94. San Marcos v. International, | force such liability, to determine that 
84 Windsor v. Delaware, ete., R. Co., (Tex. Civ. A.) 203 SW ]|an existing bridge is insufficient and 
Canal Co., 92 Hun 127, 36 NYS 863 att 795. to construct a new one as a public im- 
155 N. Y. 645 mem, 49 NB 1105 mem]. [a] Rule applied.—A city seeking | provement, and assess the entire cost 


85. White County v. Louisville, 
ete., R. Co., (fl.) 172 NE 22; United 
Electric R. Co. v. Cranston, 46 R. I. 
425, 128 A 213. 

[a] Reconstruction of highway 
bridge may be ordered only when 
such improvement is necessary for 
public safety. White County  v. 
Louisville, ete., R. Co:, (Ill) 172 NE 
22 


86. New York, etc., R. Co. v. New 
Haven, 70 Conn. 390, 39 A 597 (holding 
that in such case municipal authori- 
ties can neither compel the railroad 
company to construct and repair 
crossings nor perform such work by 
the agents of Te municipality). 

87. Pittsburgh, etc., R. Co. v. Pub- 
lic Serv. Commn., 75 Pa. Super. 282. 

88. Pittsburgh, ete., R. Co. v. Pub- 
lic Serv. Commn., supra. 

89. Louisville, ete., R. Co. v. Shel- 
byville, 179 Ky. 132, 200 SW 334. 


90. Elkhorn, etc., R. Co. v. Floyd 
County, 189 Ky. 201, 224 SW 682. 
91. Elkhorn, etc., R. Co. v. Floyd 


County, supra. 

[a] Thus a verdict against a rail- 
road for two thousand dollars for 
injury to a road and failure to provide 
a safe ford in lieu of one appropriated 
is excessive, where the only evidence 
as to damages showed the cost ot 
restoration to be two hundred and 


a penalty for the railroad’s failure to 
place and keep in repair that portion 
of its roadbed and right of way at 
street crossings could not recover in 
the absence of demand for work on 
the roadbed, as well as on the right 
of way. San Marcos v. International, 
etesi Re Co: (Mex, Civ.2A;) 52.03 7S 195 
(notice to repair only right of way). 

{[b] Defenses.—lIn the city’s action 
for the penalty for failure to repair, 
the fact that in a condemnation suit 
by the city against the railroad the 
land involved was condemned did not 
estop the railroad from showing its 
true boundary, which failed to include 
all the land, so that its repairing the 
street would not have connected with 
the city’s improvements and it was 
not liable for the penalty. City of 
San Marcos v. International, etec., R. 
Co., (Tex. Civ. A.) 203 SW 795. 

95. Peo. v. Illinois Cent. R. Co., 
152 Tl. A. 544. 

96. Atlanta v. Texas, etc., R. Co., 
56 Tex. Civ. A. 226, 120 SW 923. 


97. San Marcos v. International, 
giGe Ry Con Ch exg Civ A.) 20 Sn Wa 

98. San Marcos v. International, 
etc., R. Co., supra. 

99.5, Til. — Chicago v. Pittsburg, etc., 
R. Co., 146 Ill. A. 403 [aff 242 Il. 30, 
89 NE 648]. 


upon the property of the railroad com- 
pany, although~s. other property is 
benefited by the bridge, the charter 
requiring that the expense of such 
public improvements shall be paid 
by assessment on all the property 
benefited thereby. Peo. v. Adams, 88 
Hun 122, 34 NYS 579 [aff 147 N. Y. 
722, 42 NE L251. 

[b] Form of action.—(1) In an ac- 
tion against a railroad company for 
taking possession of a public road, a 
count for reimbursement for expenses 
incurred in constructing a temporary 
way, being in the form of an implied 
assumpsit, cannot be joined with a 
count in case. Aston Tp. v. Chester 
Creek R. Co., 2 Del. €o. (Paz) 9.' (2) 
Under a city charter providing that, 
in case a railroad company shall fail 
to comply with an order of the city 
council for the building or repairing 
of bridges at crossings, the city coun- 
cil may require the work to be done 
at the expense of the city, and that 
the treasurer of the city may collect 
the amount of such expense, in an ac- 
tion of trespass on the case in his own 
name, such expense cannot be recov- 
ered in an action of assumpsit in the 
name of the city. New Haven v. New 
York ete. ks Co.,.309, Connwle se 

[ec] Sufficiency of complaint.—Un- 
der a Statute providing that a railroad 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 356-358] 


it is so provided by statutory provisions,! such stat- 
utes being valid police regulations.2 Under a stat- 
ute providing for repair by a municipality and re- 
covery of expenses from the railroad on failure of 
_ the road to repair after notice,® it is necessary, be- 
fore serving any notice, that a record of the neces- 
sity and details of improvement should be made by 
the board.4 The right to do sueh work and recover 
therefor is not an exclusive remedy and does not 
prevent the public authorities from instituting appro- 
priate proceedings to compel the railroad company 
to perform its duty in this regard.® No recovery 
ean be had for paving highways outside the right 
of way and in front of station grounds,® but the 
railroad may be required to pay for construction of 
a necessary ‘drain across such a highway.’ The fact 
that a street railroad agreed to maintain a bridge 
will not prevent recovery by the municipality from 
the railroad when the municipality was not a party 
to the contract... Where a municipality reconstructs 
-a road partly within and partly outside of the rail- 
road right of way, it can recover only the cost of the 
part outside the right of way.® Where the city has 
parted with its possession and control of the street, 
it is a mere volunteer and cannot recover from the 
railroad.?® 
[§ 357] 5. Opening or Extension of Public Ways 
across Existing’ Railroad—a. Power To Establish. 
It is competent for the legislature to authorize the 
laying out. or extension of streets, alleys, or high- 
ways across a railroad;1+ and where the municipali- 
ty has the power to establish and open streets, and 
regulate the construction and operation of railroads 
within the city, it has the power to open a street 
across an existing railroad.1? A mere permissive 


company shall be responsible to the] etc, R. Co., 


eounty “for all expenses incurred” in | 247. 


relocating and opening the portion of 3s. 
a road appropriated by a railroad com- 4. 
pany, the relocating or reopening is} Vv. Leaf River, 


a condition precedent to the right to 5. 
recover such damages, and a com- 
plaint alleging that such expense “is 
and will be’ a certain sum, without 
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182 Wis. 


See statutory provisions. 
Chicago Great Western R. Co. 
35> DNA 59. 
Indianapolis, etc., 
State, 37 Ind. 489 (where it was held 
that notwithstanding such right man- |! or 
damus would lie to compel the rail- 


foieOdal -OOr 
statute authorizing an agreement between the mu- 
nicipality and the railroad has been held not to de- 
prive the city of its right to extend a street in ac- 
cordance with the general statutory provisions.t® 
In some jurisdictions the power to establish or ex- 
tend highways or other public ways across ‘an exist- 


- ing railroad has been vested by statute in some state 


board or commission,!* but commissions vested with 
control over railroads have no such power in the 
absence of statute,+® and unless authorized to do so 
cannot consider questions relating to necessity, ex- 
pediency, or propriety of establishing streets even 
when they cross railroads,!® and a statute giving 
such commissions power to regulate the manner in 
which a crossing may be made’? does not qualify 
the power vested in local authorities to extend a 
highway over an existing railroad.t* It has been 
held that a statute authorizing a railroad commis- 
sion to determine the necessity for, and order the 
construction of, crossings of new highways over rail- 
roads does not give it exclusive jurisdiction to do 
so,?° but is supplemental to all other statutes affect- 
ing such crossings.?° 

Parkway is a park and not a highway within the 


meaning of statutory provisions regulating exten- 


sion of new streets or highways over-railroads.?+ 
[§ 358] b. Determination of Necessity for New 
Street. In some jurisdictions the necessity for es- 
tablishing a new street or highway across a railroad 
is to be determined by the municipality or by the 
state.2* Under such a statute the question to be 
decided is whether, in view of the locality of other 
facilities for crossing, and other places where safe 
crossings could be ordered, the volume of public 
travel reasonably requires the crossing.?2? The de- 
605, 197 NW opening of a crossing. Sherbrooke v. 
Canadian Pac. R. Co., 33 CanRCas 35. 
(3) The board has no jurisdiction to 
establish a highway across station 
grounds held by a railway in fee sim- 
ple which is not shown to have any 
legal existence by prescription, grant, 


otherwise. Belle River v. Grand 
Trunk R. Co., 27 CanRCas 300. (4) 


dee KOO Me 


averring that any such expense has 
been incurred, does not state a cause 
of action. Weymouth v. Port Town- 
send Southern R. Co., 6 Wash. 575, 34 
PL5 4. 

[ad] Evidence, in an action by a 
“county to recover from the railroad 
administration the cost of rebuilding 
and repairing a bridge. held to sus- 
tain a finding that it was necessary 
to make a proper approach to the 
bridge and to rebuild it to a certain 
height. McPherson County v. U. S. 
Railr oad Administration, 110 Kan. 274, 
203 P 912 [reh den 111 Kan. 205, 206 
a8 Seits 

[e] Damages recoverable by a 
county should be confined to the rea- 
sonable cost of putting the county 
road in as good condition as it was be- 
fore the railroad was built, without 
reference to the danger of travel on 
the road from the proximity of the 
railroad. Richmond, etc., R. Co. v. 
Estill County, 105 Ky. 808, 49 SW 805, 
20 KyL 1634. 

1. See cases infra this note. 

[a] In West Virginia the statutory 
provisions (Code [1913] ¢ 43 § 56a89 
{§ 1856]) giving the county court 
power to repair or restore a highway 
and recover the cost are not uncon- 
stitutional. Davis v. Twin Mountain, 
etc., R. Co., 77 W. Va. 400, 87 SE 544. 

{[b] Under Illinois statute of 1874, 
the railroad company is not only liable 
for the expenses incurred by the pub- 
lic authorities, but also subject to a 
fine. Chicago, etc., R. Co. v. Chicago, 
140 Ill. 309, 29 NE 1109. 

2. Clarendon v. Rutland R. Cone, 
Vt, 6, 52 A 1057; State v. Chicago, 


road company to restore a highway to 
its former condition). 


6. nStatetvo: Chicago, etc. “RYeCo., 
182 Wis. 605, 197 NW 247. 
7. State, v. Chicago; ete., ,R. Co., 


supra. 

8. Middletown v. Wallkill Transit 
Co., 118 Mise. 334, 198 NYS 297. 

9. Sugar Creek Tp. v. Erie R. Co., 
242 Pa. 573, 89 A 688. 

10. Chicago Vaweittsburey CtCy sks 
Co., 146 Ill. A. 403 [aff 242 Ill. 30, 89 
NE 648]. 

11. See Eminent Domain §§ 96-98. 

Compensation to railroad for loca- 
tion of street or highway across its 
property see Hminent Domain § 162. 

Measure of damages see Hminent 
Domain §§ 197-199. 

12. Municipal power to open 
streets across railroads see Municipal 
Corporations § 2279. 

13. Matter of Third Ave., 183 App. 
Div. 688, 170 NYS 470. 

14. See statutory provisions; 
cases infra this note. 

[a] County board.—The right to 
determine whether a highway shall 
extend across a railroad is vested in 
the county board. State v. Omaha, 
etc., R. Co., 103 Nebr. 40, 170 NW 496. 

[b] In Canada (1) the board will 
not invoke its compulsory powers to 
compel a railway company to supply a 
right of way across its own lands for 
a ‘municipal highway to be used for 
highway purposes quite irrespective 
of railway purposes. Courtney v. Es- 
quimalt, ete., R. Co., 18 CanRCas 384, 
28 DomLR 381. (2) When necessary 
for the protection and convenience of 
the public, the board may require the 


and 


Application to open a street over rail- 
road yards will be refused. Swift 
Current v. Canadian Pac. R. Co., 29 
CanRCas 183. 

15. State v. Omaha, etc., R. Co., 103 
Nebr, 40, 170 NW 496: State v. Chi- 
cago, etc., RK. Cox, 3 Nip Di IS hoon Nive 
730; Atchison, etc., R. Co. v. State, 40 
Okl. 411, 138 P 1026. 

16. State v. State Public Serv. 
Commn., 308 Mo. 359, 272 SW 957; 
Kirksville v. Hines, 285 Mo. 233, 225 
SW 950. 

17. See statutory provisions; 
infra § 360. 

18. Ashley v. Minneapolis, etc., R. 
Co, 3tN. Ds LAT LeESMINEWa ties 

19. St. Louis-San Francisco Re Co: 
v. Bay, (Ark.) 23 SW (2d) 968. 

20. St. Louis-San Francisco R. Co. 
v. Bay, supra. 

won In re Westchester County, 246 

. Y. 314, 158 NE 881. 

ae In determining whether park- 
way is street within the statute relat- 
ing to crossing of railroads, all stat- 
utes must be considered together (lL. 
£1922] -¢..2923~ Railroad: i: : 90, as 
amended by Te! [1924] c 481 § a In 
re Westchester County, 246 N. Y. 314, 
158 NE 881. 

22. See statutory provisions. 

23. Matter of HBighty-Fourth St., 
TSS Apps Dive sib, Ls) NYS = Gauze 

[a] Findings by board of estimate 
and apportionment, on application by 
the city of New York to extend a 
street over a railroad, that ‘‘the pub- 
lic interest” required a continuance 
of a street, was a finding that there 
was a “necessity,” within the meaning 
of Railroad L. § 90, for the extension 


and 
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termination of necessity may be appealed from,?* 
and a decision thereon will be reversed when not 
supported by the evidence;?® but where no appeal 
is taken, it cannot be questioned on an appeal from 
an order of the commission directing the manner of 
crossing.?® 

Notice and hearing. In some jurisdictions the 
statutes require that the railroad be given notice of 
the intention to establish the new street or highway 
and opportunity to be heard upon the question of the 
necessity of it,?7 and when required, no legal high- 
way is established if sufficient notice is not given,?§ 
but a notice to the railroad that a resolution “will 
be adopted” at a stated hearing is sufficient.?°® 

[§ 359] c. Manner of Crossing Railroad—(1) In 
General. Where a street or highway is laid out 
across a railroad, it should be so located and con- 
structed as not unnecessarily to injure the railroad.®° 
A statute providing that the street or highway may 
be constructed “over or across” the railroad author- 
izes the public authorities at their election to con- 
struct the same across the railroad at grade,*? and 
the right to cross at grade is not affected by a re- 
quirement that they shall restore the railroad eross- 
ing to its former state or so as not to have impaired 
its usefulness.2? In many jurisdictions statutes 
prohibit crossing of a railroad by a new highway at 
of the street, although the word 
“necessary” was not used, the princi- 


pal consideration of the ‘‘necessity” 
being the public welfare; but mere 


33. 


[a] 
providing, 
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See statutory provisions; 
cases infra this note. 

Statutes construed.—A statute 
in effect, 


grade,*? while in other jurisdictions the statutes 
have been held to authorize municipalities to lay out 
grade crossings.** A statute requiring the crossing 
to be “under or over” the railroad contemplates a 


crossing at a different level and prohibits a grade — 


crossing.*®> Statutes prohibiting the construction 
of streets or highways across railroads at grade ap- 
ply to highways located and even partly constructed 
prior to the statute, if not fully completed for use 
by the public at the place of crossing,®® and to cross- 
ings incidental to the relocation of an existing high-— 
way,?? and apply notwithstanding the railroad com- 
pany may consent to a erossing of its tracks at 
grade,*® or a grade crossing would be more conven- 
ient to the publie.®® 

[§ 360] (2) Regulation by State Boards or Com- 
missions—(a) In General. The control of the man- 
ner in which streets; opened or extended across ex- 
isting railroads, may cross such railroads is, by stat- 
ute in many jurisdictions, vested in the commissions 
or boards given control generally over railroads.*° 
These statutes have been held not to require that 
the layout of the highway be completed before the 
commission may act.4+ The commission, having ju- 
risdiction over railroads, may, within reason, deter- 
mine the manner in which a new highway may cross 


a railroad.t?, Under such statutes the commission’s 
and | Borough v. Philadelphia, etc., R. Co., 
supra. (4) A heavy burden of proof 
rests on public authorities petitioning 


that a public|for leave to establish a grade cross- 


convenience should not satisfy the 
term, in view of the fact that a part 
of the cost of crossing is upon the 
railroad. Matter of Eighty-Fourth 
St., 189 App. Div. 315, 178 NYS 617. 

24. In re Buffalo, 167 N. Y. 256, 60 
NE 589; Matter of Nineteenth St., 66 
App. Div. 618, 72 NYS 845 [aff 169 N. 
Y. 602 mem, 62 NE 1099 mem]. 

[a] Finding of town board that 
the adoption of a private street as a 
public highway and extension thereof 
across railroad tracks is a public 
necessity, within Railroad L. §§ 90, 
91, is not binding on the appellate di- 
vision. Matter of Tennessee Ave., 
213 App. Div. 540, 210 NYS 744. 

25. See case infra this note. 

[a] Evidence held insufficient to 
sustain a finding of the town board 
that the adoption of a private street 
as a public highway and extension 
thereof across railroad tracks was a 

public necessity, within Railroad L. 
83 90, 91. Matter of Tennessee Ave. 
213 App. Div. 540, 210 NYS 744. 

26. Matter of Hobart, 204 App. Div. 
595, 198 NYS 638 [aff 236 N. Y. 582 
mem, 142 NE 292 mem]. 

27. See statutory provisions. 

[a] In Massachusetts, on a peti- 
tion to county commissioners for lay- 
ing out a highway across a railroad, a 
notice must be given to the railroad 
company. Old Colony, etc., R. Co. v. 
Plymouth County, 11 Gray 512 (de- 
cided under the statute of 1857, re- 
quiring such notice). 

28. Matter of Overheiser Road, 193 
App. Div. 924, 184 NYS 483 

29. Matter of Hobart, 204 App. Div. 
595, 198 NYS 638 [aff 236 N. ¥. 582 
mem, 142 NE 292 mem]. 

30. Louisville, ete., R. Co. v. Louis- 
ville, (Ky.) 122 SW 849; Northern 
Cent. R. Co. v. Baltimore, 46 Md. 425; 
Central Vermont R. Co. v. Royalton, 
58 Vt. 234, 4 A 868. 

31. Illinois Cent. R. Co. v. Chicago, 
141 Ill. 586, 30 NE 1044, 17 LRA 530 
(holding further that in such a case 
a court of equity has no authority to 
interfere with the exercise of such 
discretion and order a crossing by 
means of a viaduct). 

32. Illinois Cent. R. 
supra. 


Co. v. Chicago, 


, 


highway shall not be laid out across 
a railroad at grade, did not contem- 
plate that a grade highway should be 
laid out up to the rail of a railroad 
track. Bacon v. Boston, ete., R. Co., 83 
Vt.- 421, 76 A 128. 

[b] In Massachusetts (1) the 
statute provides that the crossing 
may be at grade if the county com- 
missioners shall determine that the 
public necessity requires such a cross- 
ing but not otherwise (Old Colony R. 
Co. v. Fall River, 147 Mass. 455, 18 
NE 425); (2) and the statute applies 
to a petition for the laying out of a 
highway pending at the time of its 
passage (Old Colony, ete., R. Co. v. 
Plymouth County, 11 Gray 512). 

[c] In New Jersey, until a city, 
which has created a menace to the 
public by grading and surfacing a 
street up to a railroad grade crossing, 
has completed the extension of the 
highway over the tracks by leave of 
the public utility commission, as re- 
quired by statute, it should be re- 
strained from interfering with bar- 
riers built by the railroad to prevent 
accidents, it being the duty of the city 
and not the railroad, which did not 
desire the crossing, ‘to apply to the 
commission for such permission. 
West Jersey, etc., R. Co. v. Millville. 
93aN. diag oe 2216, ro VARTA. 

[d] In Pennsylvania (1) the act of 
1901 prohibits the construction there- 
after of highways across a railroad at 
grade except by permission of the 
court of common pleas (Pennsylvania 
Re CO Wa DOR er ti 0 Oa COME OA 
800; In re Miffiinville Bridge, 206 Pa. 
420, 55 A 1122; Frackville Borough 
v. Philadelphia, ete., R. Co., 16 Pa. 
Dist. 699, 32 Pa. Co. 554; In re Antrim 
Tp. Road, 40 Pa. Co. 553), (2) and such 
permission should not be granted un- 
less it is shown that under the cir- 
cumstances a grade crossing is neces- 
sary (Pennsylvania R. Co. v. Bogert, 
supra; In re Fourth Ave. Crossing, 20 
Pa. Dist. 1046; Frackville Borough v. 
Philadelphia, etc., R. Co., supra; In 
re Miller Ave. Crossing, 40 Pa. Co. 662 
{insufficient evidence of necessity]). 
(3) In exceptional circumstances the 
crossing may be at grade. Frackville 


ing. Cumberland Valley R. Co.’s App., 
245 Pa. 107, 91 A 254 (findings held 
not to warrant allowing grade cross- 
ing). (5) This provision does not ap- 
ply to streets established before the 
act took effect even though the cross- 
ings have not been completed. Ligon- 
ier Valley R. Co. v.. Latrobe, 216 Pa. 
221, 65 A 548; Philadelphia, ete, .R. 
Co. v. Upper Darby Tp., 202 Pa. 429, BD 
A 1030. (6) Where a proposed bridge 
and viaduct approach thereto will ter- 
minate just before a narrow grade 
crossing is reached, the erection of 
the bridge and approach will not re- 
quire in effect a new grade crossing, 
and hence the construction of the 
bridge and viaduct will not be en- 
joined at the instance of the railroad 
company on the ground that it will 
create a new grade crossing. Dela- 
ware, etc., R. Co. v. Luzerne County, 
241 Pa. 83; 88 A 299. (7) And while, 
grade crossings are not allowed in’ 
some states except in case of imperi- 
ous necessity, a highway may never- 
theless be laid out over a private sid- 
ing. In re Greene Tp., etc., Road, 21 
Pa. Super. 418. 

34. Cambridge v. Railroad Comrs., 
153 Mass. 161, 26 NE 241. 

35. Boston, ete., R: Co. v. Law- 
rence, 2 Allen (Mass.) 107; Central 
Vermont R. Co. v. Royalton, 58 Vt. 234, 
4 A 868. 

{a] Provision that highway “may” 
be constructed so as to pass “under 
or over” the railroad will be construed 
as “must” and prohibits a crossing at 
grade. Central’ Vermont R. Co. v. 
Royalton, 58 Vt. 234, 4 A 868. 

36. New York, etc., R. Co. v. New 
Haven, 70 Conn. 390, 39 A 597; New 
York, etc., R.2 Co. UN. Waterbury, 55 
Conn. 19, 10 A 162. 

37. Pennsylvania R. Co. v. Bogert, 
209 Pa. 589, 59 A 100; In re Mifflin- 
ville Bridge, 206 Pa. 420, 55 A 1122. 

38. New York, etc., R. Co. v. Wa- 
terbury, 55 Conn. 19, 10 A 162. 

39. Pennsylvania. R. Co. v. Bogert, 
209 Pa. 589, 59 A 100. 

40. See Statutory provisions. 

41. Smith v. New Haven, 59 Conn. 
203, 22 A 146. 

42. State v. Omaha, etc., R. Co., 103 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 360-362] 
determination as to the manner of crossing is valid 
only so far as it acts within the authority delegated 
to it.*°. Under such a statute the commission is not 
bound to allow a dangerous grade crossing merely 
because that was the only feasible method by which 
the necessity for the road could be met.** These 
statutes have been held not to give the commission 
power to question the necessity of the new way,?® 
nor the reasonableness of its width.4® The power of 
the commission extends to crossings laid out but not 
opened until after the passage of the statute.*? 
Where the power to open streets and control railroad 
crossings in incorporated cities and villages is given 
to the municipal authorities, a commission’s power 
is limited to crossings outside of cities and villages.*® 
A statute giving the commission power to determine 
the manner in which a new street, or an additional 
width of a street or highway, shall cross a railroad 
has reference to the carrying of a street, or a new 
portion of a street either as originally existing or as 
widened, across the tracks so as to furnish a direct 
line of traffic over the railroad,*® and not the mere 
widening of a street running alongside of a rail- 
road.°° The fact that the contemplated extension 
may be illegal does not affect the power and duty of 
the commission to determine the manner in which 
the extension shall cross.°t. The commission has 
no power to order the construction of a bridge over 
a valley when only a small portion of the bridge 
would carry the street over the tracks,°? but it may 
require the railroad to construct such portion.®* 
Under a statute requiring permission of the railroad 


Nebr. 40, 170 NW 496; Missouri, etc., railroad, with 


R.-Co: v. State, 107 Okl. 23, 229. P 172 
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additional width, so 
that the public service commission 
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commission before a new street can be laid across a 
railroad and giving the railroad the power to deter- 
mine the mode of crossing,®* the commission may 
require an overhead crossing even though local needs 
do not require it.°° 

In Massachusetts, where a new highway is to be 
laid out over a railroad, the county commissioners 
must determine the mode of crossing,®® and their 
decision is final.°7 Even if a municipality has power 
to lay out a new street over a railroad, it cannot do 
so without the consent of the county commission- 
ers.°§ 

[§ 361] (b) Judicial Interference with, or Re- 
view of, Orders. Statutes in many jurisdictions 
provide for review of orders of the commission,°® 
but the court will not interfere so long as the order 
is not unreasonable or arbitrary.°° An order which 
is not final cannot be appealed from.** An order 
which is merely an approval of a general plan for 
carrying new streets across a railroad is not res 
judicata of the party to bear the expense of con- 
struction.®? 

[§ 362] d. Construction and Maintenance. There 
being no common-law duty upon a railroad to con-_ 
struct and maintain crossings where highways are 
laid out after the railroad is constructed,®* in the 
absence of statutes a railroad cannot be required 
to do so,®* even though its charter requires it to 
construct and maintain crossings,®®> but such duty 
is upon the public authorities by whom the street 
is established and constructed,®® and it has been 
held that the railroad company cannot constitution- 


nor appealable. Matter of Royalton, 
138 App. Div. 412, 122 NYS 844. 


[rev on other grounds 271 U. S. 303, 
46 SCt 517, 70 L. ed. 957]; Richards v. 
Southern R. Co., 97 S. C. 77, 81 SE 314. 

43. McAneny v. New York Cent. R. 
Co 238°N, Y. 122,°144 NE, 362, 

[a] Rule applied.—(1) Statutory 
provisions giving jurisdiction over, 
and regulating apportionment of cost 
of new crossings do not empower the 
commission to direct a railroad com- 
pany to construct at its cost a bridge 
carrying street, except across the 
tracks with reasonable incidental ap- 
proaches, and so not across an entire 
valley, a small part of which only was 
occupied by the tracks, and which 
would have to be bridged for the 
street, although there were no tracks. 
McAneny v. New York Cent. R. Co., 
238 N. Y. 122, 144 NE 362. (2) Where 
a statute authorizing a municipality 
to construct an avenue provides that 
it may construct the same across any 
railroad at grade, and that the rail- 
road commissioners shall ‘prescribe 
the details of the crossing,” this au- 
thority to prescribe the details does 
not authorize them to order an over- 
head crossing. Cambridge v. Railroad 
Comrs., 153 Mass. 161, 26 NE 241. 


44. Matter of Royalton, 138 App. 
Div. 412, 122 NYS 844. 
45. Kirksville v. Hines, 285 Mo. 


233, 225 SW 950; Matter of Highty- 
Fourth St., 189 App. Div. 315, 178 NYS 
617; Matter of ‘Third Ave., 183 App. 
Div. 688, 170 NYS 470. 

46. Matter of Third Ave., supra. 

47. Paterson, etc., R. Co. v. Pater- 
son, 81 N. J. Eq. 124, 86 A 68; New 
York Cent., etc., R. Co. v. Buffalo, 200 
ING Noles, 93 NE 520. 

48. Chicago, ete., R. Co. v. Nebras- 
ka State R. CGommn., 89 Nebr. 853, 132 
NW 409, 88 Nebr. 239, 129 NW 439. 

49. Matter of Third Ave., 183 App. 
Div. 688, 170 NYS 470. 

50. Matter of Third Ave., supra. 

[a] Resolution of board of esti- 
mate and apportionment for “addi- 
tional width” of Third Avenue over 
tracks held to intend an extension 
northerly of the avenue across the 


could not dismiss its application for 
determination of the manner of cross- 
ing. Matter of Third Ave., 183 App. 
Div. 688, 170 NYS 470. 

51. Matter of Third Ave., supra. 

52. McAneny v. New York Cent. R. 
Co., 238 -N. Y. 122, 144 NE 362. 

53. In re East Two Hundred Thir- 
ty-eighth St., 215 App. Div. 152, 213 
NYS 356 [aff 243 N. Y. 574 mem, 154 
NE 610 mem]. 

54. See statutory provisions. 

55. State v. State Public Serv. 
Commn., (Mo.) 297 SW 47. 

56. Old Colony, etc., R. Co. v. Ply- 
mouth County Comrs., 11 Gray 
(Mass.) 512 (statute requiring this 
applied to roads not decided upon un- 
til after its passage). 

5%. Boston, etc., R. Co. v. Middle- 
sex County, 1 Allen (Mass.) 324. 

58. Boston, etc., R. Co. v. Brook- 
line, 242 Mass. 455, 136 NE 147. 

59. See statutory provisions. 

[a] Appeal from board of county 
commissioners may be taken under a 
general statute allowing appeals from 
their decisions as to matters properly 
before them. Davison County v. Chi- 
ee ete., R. Co., 26 S. D. 57, 127 NW 

60. See cases infra this note. 

fa]. Orders held not unreasonable 
or arbitrary.—State v. Public Serv. 
Commn., 271 Mo. 270, 197 SW 56; Mat- 
ter of Hobart, 204 App. Div. 595, 198 
NYS 638 [aff 236 N. Y. 582 mem, 142 
NE 292 mem]; Minneapolis, etc., R. 
Co. v. Stutsman, 31 N. D. 597, 154 NW 


654. 

61. Matter of Royalton, 138 App. 
Div. 412, 122 NYS 844. 

[a] Thus an order of. the public 


service commission determining only 
that a highway should be constructed 
over a railroad on a metal viaduct 
with a specified clearance, but failing 
to fix the length of the viaduct, and 
the length, character, and grades of 
the approaches, which the commission 
is required to determine, but reserved 
these matters for determination by 
subsequent final order, was not final 


62. McAneny v. New York Cent. R. 
Co., 238 N. Y. 122, 144 NE 362. 

63. Chicago, ete., R. Co. v. Peo., 69 
Colo. 266, 193''P 668: Waterbury va 
Chicago, ‘etc., RB: Cos 207 - Te OAS Tibi: 
O’Fallon v. Ohio;“ete.- RF 'Co,,. 45 nt 
A. 572; Northern Cent. R. Co. v. Bal- 
timore, 46 Md. 425; State v. Wilming- 
ton;, ete; RCo. - 74 NING 435 

[a] Voluntary construction by a 
Sehiroha company of a bridge over a 
cut does not estop to deny duty to the 
county to maintain the bridge, the 
necessary change of position by the 
county, to its damage, not appearing 
from the fact that the county graded 
approaches to the bridge, making it 
available as part of a highway laid 
out after the company constructed its 
road. Chicago, etc!, R. Co. v. Peo., 69 
Colo. 266, 193 P 668. 

[b] On change of location of 
crossing.—W here an existing crossing 
which it is the duty of the railroad 
company to repair is, after construc- 
tion of the railroad, changed to a dif- 
ferent place by common consent of 
the company and the publie, so that 
the new crossing is merely a substi- 
tute for the old one, it is the duty of 
the railroad company to .keep such 
erossing in repair. Peo. v. Chicago, 
ete:, RR.) Co.) 6% Tels: 

64. Albia v. Chicago, ete.) Rx Co, 
102 Iowa 624, 71 NW 541; Caledonian 
Ri Cov: Glasgow, [1909] Ag Gah 3i8; 

[a] Statutory duty to construct 
good and safe crossings and cattle 
guards refers only to grade erossings 
and not to overhead crossings of new 
streets. Albia v. Chicago, etc., R. Co., 
102 Iowa 624, 71 NW 541. 

65... West Jersey, etc., R. Co. 
Woodbury, 80 N. J. Eq. 412, 84 A 1047. 

66. Louisville, ete., R. Co. v. Lou- 
isville, 181 Ky. 108, 114 SW 748, 24 
LRANS 1213; .Boston, etc., R. Co. y. 
Cambridge, 159 Mass. 2838, 34 NE 382; 
Chester v. Philadelphia, etc., R. Co., 3 
Walk. (Pa.) 368; Hempsfield Tp. v. 
Pennsylvania R. Co., 28 Pa. Dist. 702. 

{a] Bule applied.—(1) Where a 
railroad company required by law to 
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ally be required by statute to do so without com- 
Where the right to alter or amend a 
charter has been reserved,°® the legislature may 
require the construction and maintenance of such 
crossings by the railroad at its own expense,®® and 
a state or municipality may, under the police pow- 
railroad companies at their own expense 
to construct and maintain crossings where streets 


pensation.°* 


er, require 


construct a bridge at the crossing of 
an existing highway constructed its 
road across a turnpike after the turn- 
pike had been discontinued by the 
legislature and before it was reéstab- 
lished as a public highway, during 
which time it existed as an open way 
de facto, it was held that a continuous 
existence as a public highway was 
not essential and that it was the duty 
of the railroad company and not the 
public authorities to construct the 
bridge at the crossing. Cambridge v. 
Charlestown Branch R. Co., 7 Metce. 
(Mass.) 70. (2) Where a public thor- 
oughfare was vacated, and a viaduct 
constituting a new street was erected 
and partially paid for by the railroad 
company, the railroad company owed 
no duty to pay for repairs of such 
viaduct, such duty not being transfer- 
able where the new crossimg did not 
in law constitute a substitute for the 
former. Milwaukee y. Chicago, etce., 
R. Co., 68 Wis. 534, 171 NW 54. (3) 
A contract to share the expenses of 
erecting a viaduct over its track in 
consideration for the vacation of a 
‘Street contemplated the creation of a 
new street carried by the viaduct, 
and not an alteration or change in 
the original street so that mainte- 
nance and repairs cannot be charged 


to the railroad. Milwaukee v, Chi- 
cago, etc., R. Co., supra. 
[b] In Canada (1) the rule of the 


text is generally applied. Canadian 
Pac. R. Co. v. Ontario Public Works 
Dept., 58 Can. S. C. 189 (statute and 
grant of lands to railroad in Ontario 
held to require construction of cross- 
ings of highways at expense of rail- 
road); York ui Canadian Nat. Ro Cox 
34 CanRCas : 38 Ford City v. Canadi- 
an Nat. R. roe “34 CanRCas 134 (farm 
crossing converted into highway 
crossing); Ottawa v. Canadian Nat., 
etc., R. Cos., 30 CanRCas 445; Pointe 
Claire v. Canadian Pac., etc., R. Cos., 
30 CanRCas 441; Canadian Nat. Parks 
Branch Interior Dept. v. Canadian 
Pac. R. Co., 30 CanRCas 418; Canadi- 
an Nat. Parks Branch Interior Dept. 
v.._Canadian Pac. R. Co., 30 CanRCas 
1; Grand Trunk R. Co. v. Hamilton, 
22 CanRCas 442; Hamilton v. Hamil- 
ton Radial Electric R. Co., 22 CanR 
Cas 438; London v. Grand Trunk R. 
Co., 20 CanRCas 242 (the order may 
provide, if the municipality so desires, 
that the work of construction may be 
done by respondent, the expense there- 
of being reimbursed by applicant); 
Pontiac v. Canadian Pac. R. Co., 19 
CanRCas 298; Saskatchewan High- 
way Comrs. v. Canadian Nat. R. Co., 19 
CanRCas 295; Winnipeg v. Canadian 


Pac. R. Co., 18 CanRCas 381, °28 Dom 
LR 382; Montreal v. Canadian Pac. 
R. Co., 18 CanRCas 50; Mission Dist. 


Bd. of Trade v. Canadian Pac. R. Co., 
14 CanRCas 33 Bridgeburg v. Grand 
Trunk, ete., R. Cos., 14 CanRCas 10; 
St. Pierre v. Grand Trunk R. Co., 13 
‘CanRCas 1. (2) Where a highway 
crossing over a railway has not been 
legally established prior to April 1, 
1909, it may be considered a highway 
crossing of the railway at grade level 
within the meaning of the Railway 
Grade Crossing Fund § 239 (A); 8 
& 9 Edw. VII c 32 § 7, and the board 
may legalize the crossing and make a 
contribution of twenty per cent out 
of that fund toward the installation 
of gates, the remainder of the costs 
of protection to be borne by appli- 
cants. Maisonneuve v. Canadian 


{ 


RAILROADS 


expense,‘+ and 


at grade,’? and 


company.‘® 


Northern R. Co., 22 CanRCas 446. (3) 
But where it is necessary to open a 
new highway across a railway on.ac- 
count of the dangerous and unsatis- 
factory condition of existing highway 
erossings, it may be considered as a 
substituted highway and the expense 
of protection at the crossing should 
be divided equally as near as possi- 
ble between the municipality and rail- 
way company concerned. Sarnia v. 
Pere Marquette R. Co., 16 CanRCas 
233. (4) If the municipality agrees 
to close a neighbouritlg street, not- 
withstanding this rule and that the 
equities as well as the title are in re- 
spondent’s favour, the cost of the 
subway will be apportioned equally 
between applicant and respondent. 
Winnipeg v. Canadian Pac. R. Co., 18 
CanRCas 381, 28 DomLR 382. (5) 
When it is sought to cross a railway 
by a highway where a road allowance 
previously existed, then no matter 
how long the railway may have been 
constructed it is considered to be 
junior and the railway company 
should install and maintain the neces- 
sary crossing. Sasman v. Canadian 
Northern R. Co., 20 CanRCas 246. (6) 
A highway laid out on a plan duly 
registered under a provincial registry 
act is junior to a railway built in ac- 
cordance with approved location plan, 
previously deposited in accordance 
with the Railway Act, but not regis- 
tered. Edmonton v. Calgary, etc., R. 
Co., 53 Can. S. C. 406; Virden v. Cana- 
dian Pac. R. Co., 21 CanRCas 70; Med- 
icine Hat v. Canadian Pac. R..Co.,. 16 
CanRCas 413; Regina v. Canadian 
Pac. Cons 16> CankCasy 28s (7) 
Where there is a close relationship 
between a railway and a town site 
company, the cost of construction of 
all highway crossings in the town 
site should be borne by the town site 
company and the costs of operation 
and maintenance by the railway com- 
pany. Edam y. Canadian Northern 

own Properties Co., 26 CanRCas 246. 
(8) Where a municipality having giv- 
en land on which to lay tracks to serve 
elevators south of the railway applied 
for a subway under such six tracks, 
the senior and junior rule does not 
apply. Port Arthur v. Canadian Pac. 
R. Cos., 23 CanRCas 89: (9) Where 
a plan showing that a street was reg- 
istered before the approval of the 
location plan of a railway, crossing a 
highway, not shown on the railway 
plan, but shown by a plan registered 
as above, the question of seniority 
was decided in favor of the highway. 
Edmonton v. Hdmonton Yukon, etc., 
R. Co., 21 WestLR 630. 

67. Illinois Cent. R. Co. v. Bloom- 
ington, 76 Ill. 447; State v. Shardlow, 
43 Minn. 524, 46 NW 74; State v. Hen- 
nepin County Dist. Ct., 42 Minn. 247, 
44 NW 7, 7 LRA 121. 

68. See supra §§ 45-46. 

69. New York, etc., R. Co. v. Wa- 
terbury, 60 Conn. 1, 22 A 439. 

70. U. S.—Missouri, ete:,-R. Co. v. 
Oklahoma, 271 U. S. 303, 46 SCt 517, 
70 L. ed. 95% [rev 107 Ok]. 23, 229 P 
172]; Chicago, etc., R. Co. v. Chicago, 
166 U. S. 226, 17 SCt 581, 41 L. ed. 979. 

Ill.—Chicago, etc., R. Co. v. Chicago, 
140 Til. 309, 29° NE’ 1109; _ O’ Fallon 
Ve Ohio; etes R= Col 4bmnll weAer aiuee 

Ind.—Lake Erie, etc., R. Co. v. Shel- 
ley, 163 Ind. 36, 71 NE 151. 

Ky.—Newport v. Louisville, ete., 
R. Co., 174 Ky. 799, 192 SW 838; Lou- 
isville, etc., R. Co. v. Hopkins Coun- 
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or highways are established across a railroad al- 
ready constructed,?° or to pay a portion of such 


this rule applies to crossings by 


means of a bridge or viaduct as well as to crossings 


the right to enforce such a require- 


ment as a police regulation cannot be divested by 
any contract between a municipality and a railroad 
It has been held proper, under the po- 


ty, 153 Ky. 718, 156 SW 379. 

Me.—Boston, ete., R. Co. v. York 
County Com’ rs, 79 Me. 386, 10 A 1138; 
Portland, etc., R. Co. v. Deering, 78 
Me. 61, ban 670, 57 AmR 784. 

Minn.—St. Paul-v. Chicago, ete., R. 
Coy, 139) Minn. 3122, 166 SIN Wi 93303 
State v. Northern Pac. R. Co., 98 
Minn. 429, 108 NW 269; State v. St. 
Paul, etc., R. Co., 108 NW 261 [dis- 
appr on this point State v. Hennepin 
County Dist. Ct., 42 Minn. 247, 44 NW 
Css, Teke Nee cho stelle 

Miss.—lIllinois Cent. R. Co. v. Co- 
piah County, 81 Miss. 685, 33 S 502. 

Nebr:—Missouri Pac. R? Co. Vv. Cass 
County, 76 Nebr. 396, 107 NW 1773; 
State v. Chicago, etc., R. Co., 29 Nebr. 
412, 45 NW 469 

N. C.—Powell v. Seaboard Air Line 
RR. Conwl 78 N. C.2243; 100 Sie) 42/46 

Okl1. ” “Chicago, ete. ak. Con var Daye 
lor. 79 OK 142, 192 P 349. 

Tenn.—Harriman vy. Southern R. 
Co:,, 111 Tenn, 538, 82-SWw. 213, 

Tex.—Gulf, ete., R. Co. v. Milam 
County, 90.Tex. 355, 38 SW. 747. 

71. New York, ete., R. Co. v. Wa- 
terbury, 60 Conn. 1, 22 A 439. 

[a] Statute not ‘bomatitwtionan 
which, although requiring the rail- 
road to bear half of the expense, does 
not provide for notice and hearing. 
Cincinnati vy. Cincinnati, etc., R. Co., 
ZouyOls Civ. GtarNe mss 289, 26 Oh. Cir. 
Cts. 39354 Ohi Ay 443. 

[b] ‘Where railway has passed un- 
der control of another company which 
has acquired its privileges and as- 
sumed its liabilities and duties, the 
one half of the cost of obviating a 
grade crossing which the statute im- 
poses on the railway becomes a lia- 
bility of both CORMAN SS Cincinnati 
v. Cincinnati, etc., Co.,, .23: Oh. Cir. 
Ct. N. S. 289, 26 Oh. ok Ct23:93;)4.Ons 
A. 443. 

72. Ill.—Chicago v. Pittsburg, etc., 
R. Co., 146 Ill. A. 403, 432 [aff 242 TL: 
30, 89 NE 648]. 

Ky. —Newport v. Louisville, ete., R. 
Co., 174 Ky..799, 192 Siw 838. 

Minn.—State’ v. St. Paul, ete. R. 
Co., 108 NW 261. 

Miss.—Illinois Cent. R. Co. v. Co- 
piah County, 81 Miss. 685, 33 S 502. 

Tenn.—Harriman vy. Southern R. 
Co., 111 Denn... 5385982. Sw 2132 

73. State v. Northern Pac. R. Co., 
98 Minn. 429, 108 NW 269; State v. St. 
mae etc., R. Co., (Minn.) 108 NW 


{a] Rule applied.—(1) A contract 
by a city with a railway company, to 
build and forever maintain, at the 
city’s expense, a bridge crossing the 
tracks of the railway company where 
no street exists, becomes void and of 
no effect when a street is there laid 
out and the company is duly directed 
by the city to maintain the bridge in 
order to make the crossing safe. St. 
Paul v. Minnesota Transfer R. Co., 155 
Minin. 23130093) IN Vyas a 2) When it 
became the duty of a railway company 
to maintain a bridge in safe condition 
because of the laying out of a street 
across the tracks, it was obliged to 
take over the structure in the state 
in which it then was, and make the 
repairs needed, irrespective of the 
time when the wear and tear took 
place which necessitated such repairs. 
St. Paul v. Minnesota Transfer R. Co., 
supra. 

[b] City’s agreement to bear ex- 
pense of opening a street across a 
‘railroad held not to infringe the po- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lice power, to require the railroad to construct and 
maintain that portion of the highway within the 
hmits of its right of way,’* and by planking or its 
equivalent to adjust the surface of the street to the 
tops of the rails;*° but on the contrary it has been 
held that the public authorities should construct and 
maintain that portion of the highway within the 
limits of the right of way which they would have 
been required to build if the railroad had not been 
constructed,’® or that the expense thereof should 
be included in the estimate of damages to the rail- 
road company,‘* notwithstanding the statute in 
terms imposes this duty upon the railroad compa- 
ny,‘* and that the legislature cannot constitutionally 
require the railroad company to construct at its own 
expense all that portion of the highway within the 
limits of the railroad right of way.7® In some ju- 
risdictions these questions are dealt with expressly 
by statute,*° and a statute requiring the railroad 
to pay half the costs has been held to require it to 
pay half the cost of approaches to the crossing.’ 
In some eases it has been held that particular stat- 
utes relating to the construction and maintenance 
lice power of the state to regulate 


erossings.~ Missouri, etc., R. Co. v. 
81. 
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Co; 23 Ob Cir Ct. IN, SS: 289,.2620h: 
Cir, Ct. 393, 4 Oh. A. 448. 
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of crossings®? were not intended to apply to streets 
and highways laid out across a railroad already 
constructed; but in most jurisdictions the stat- 
utes have been construed as applying to such eas- 
es,°* although since the duty imposed thereby ex- 
ists solely by reason of the statute, it should not be 
extended beyond the fair import of the language 
used.’ Where the statutes are held applicable and 
their validity sustained, the expense of construct- 
ing and maintaining a crossing is not to be con- 
sidered or ineluded in estimating the railroad com- 
pany’s damages for the condemnation of a right of 
way across its tracks.S° Where the action of the 
public authorities in laying out the highway across — 
the railroad is unauthorized, the railroad company 
cannot be required to construct and maintain a 
crossing.8® Under a statute providing that all the 
expenses incident to the construction and mainte- 
nance of a way across a railroad shall be borne by the 
county, city, town, or other owner thereof, but that 
if the crossing be at grade the railroad company 
shall at its own expense guard and protect the rails 
so as to secure a safe and easy passage across its. 


Minn.—Chicago, ete., R. Co. v. Le 
Roy, 124 Minn. 107, 144 NW 464; State 


Oklahoma, 271 U.S. 303, 46 SCt 517, 70 
LL. ed. 957 [rev 107 Okl. 28, 229 P 172]. 

74, Boston; ete, R.~ Co. v.. York 
County Com’rs, 79 Me. 386, 10 A 113; 
Portland, ete., R. Co. v. Deering, 78 
Me. 61, 2 A 670, 57 AmR 784. 

75a Chicagzor etc: ii. .COnevaye air 
Oaks, 140 Wis. 334, 122 NW 810; Chi- 
cago, etc., R. Co. v. Milwaukee, 97 Wis. 
418, 72 NW 1118. : 

76. Peo. v. Lake Shore, etc., R. Co., 
52 Mich. 277, 17 NW 841; Missouri 
Pac. R. Co. v. Cass Gounty, 76 Nebr. 
386, 107 NW 773;- State v. Chicago, 
ete., R. Co., 29 Nebr. 412, 45 NW 469. 

77. Missouri! ‘Pac. R. «Cos v...Cass 
County, 76 Nebr. 396, 107 NW 773. 

730 Missouri) Pac; R.Co. “v. .Cass 
County, supra. 

79. Peo. v. Lake Shore, etc., R. Co., 
52 Mich. 277, 17 NW 841. 

80. See statutory provisions. 

[a] In New York.—(1) Notwith- 


standing L. (1853) ¢ 62, authorizing | 


a city to lay out and requiring a rail- 
road to construct overhea‘d crossings, 
and L. (1887) e 721, empowering the 
department of parks in the city of 
New York to agree with the Harlem 
Railroad Company on depression of 
its tracks and carrying streets over 
such tracks, and the agreement made 
thereunder, which required the rail- 
road to bear the expense of building 
the crossings for any streets already 
laid or thereafter to be laid out, where 
the public service commission, under 
Railroad L. §§ 90-94, orders an over- 
head crossing which the railway con- 
structs, the city may be compelled to 
pay one half the cost, the railroad 
law having superseded or repealed all 
prior statutes.and agreements as to 
such crossings. New York Cent. R. 
Co. v. New York, 224 N. Y. 219, 120 
NE 139 (new highway). (2) Under 
Railroad L. § 94 subds 6, 7, as amend- 
ed by L. (1915) c 240, a railroad cor- 
poration, where it pays more than its 
proportion of expense of establishing 
a highway across a right of way, un- 
der § 90, and acts in good faith, is, 
as against the state commission of 
highways, representing the state, en- 
titled to interest up. to the time an 
accounting is made. Matter of State 
Highway, 182 App. Div. 108, 169 NYS 
292 (interest up to time of account- 
ing provided for apportioning cost of 
establishing crossings is merged with 
claim). 

{[b] Constitutionality of statute 
requiring a railroad to bear half of 
the expenses is not affected by its 
failure to provide for notice and hear- 
ing. Cincinnati v. Cincinnati, etc, R. 


Matter of Park Lane South, 206 
App. Div. 269, 200 NYS 555. 

82. Ark.—Prairie County v. Fink, 
65 Ark. 492, 47 SW 301. 

Kan.—Rock Creek Tp. v. St. Joseph, 


‘etc., R. Co., 438 Kan. 543, 23 P 585. 


La.—State v. Morgan’s Louisiana, 
ete) Rijretc:, Cot, Lkietuas 120,358) 432, 

N. C.—State v. Wilmington, etc., R. 
Con WEENMO HW 4 35 

Wis.—Chicago, etce., R. Co. v. Mil- 
waukee, 97 Wis. 418, 72 NW 1118. 

[a] Where statutery provisions 
are conflicting, as where a railroad 
charter requires it to construct bridg- 
es or passages “‘where any road now 
in use” shall cross the same, and fur- 
ther provides that the company shall 
be subject to the provisions of the 
charter of another company, which 
charter requires the construction of 
bridges or passages at the crossing of 
any road ‘now or hereafter laid out,” 
a court of equity will not require the 
railroad company to construct a 
bridge or passage, the legal right not 
being clear and it further appearing 
that the street was not in use, and 
that such requirement would impose 
a large expense upon the railroad 
company. Hackensack Impr. Commun. 
v. New Jersey Midland R. Co., 22 N. 
J. Eq. 94. 

83. U.. S.—Chicago,:ete.,.\R. Co. v. 
Minneapolis, 232 U. S. 430, 34 SCt 400, 
58 L. ed. 671 [aff 115 Minn. 460, 133 
NW 169, 51 LRANS 236, AnnCas1912D 
1029]. 

Cal.—Oakland v. Schenck, 197 Cal. 
456, 241 P 545. 

Ga.—Cleveland v. Augusta, 102 Ga. 
233, 29 SE 584, 48 LRA 638. 

Ill: —Chicago;etc., R. Co. vs. Chicago, 
140 Ill. 309, 29 NE 1109; Water- 
bury v. Chicago; etc., R. Co., 207 Dil. 
A. 3753 Dlinois: Cent. R. Co. v.. Para- 
dise Highway Comrs., 61 Ill. A. 203. 

Ind.—New York, ‘etc.; R.. Co; Vv. 
Rhodes, 171 Ind. 521, 86 NE 840, 24 
LRANS 1225; Cincinnati, etc., R. Co. 
v. Connersville, 170 Ind. 316, 83 NE 
503; Lake Erie, etc., R. Co. v. Shelley, 
163’ Ind. 36, 71 NE 151; Baltimore, 
etc., R. Co. v. State, 159 Ind. 510, 65 
NE 508; Evansville, etc., R. Co. v. 
State, 149 Ind. 276, 49 NE 2; Louis- 
ville, ete., R. Co. v. Smith, 91 Ind. 119. 

Kan.—State v. Atchison, etc., R. Co., 
95 Kan. 22, 147 P 801, LRAI915E 751. 

Ky.—Com. v. Louisville, ete., R. Co., 
109 Ky. 59, 58 SW 478, 702, 22 KyL 
572. 

Me.—Boston, etc., R. Co. v.. York 
County Comrs., 79 Me. 386, 10 A 113; 
Portland, ete., R. Co. v. Deering, 78 


Me. 61, 2 A 670, 57 AmR 784. 


v. St. Paul, etc., R. Co., 98 Minn. 380, 
108 NW 261, 120 AmSR 581, 28 LRANS 
298, 8 AnnCas 1047 [aff 214 U. S. 497 
mem, 29 SCt 698 mem, 53 L. ed. 1060 
mem]. 

Miss.—Illinois Cent. R. Co. v. 
Swalm, 83 Miss. 631, 36 S 147; Illinois. 
Cent. R. Co. v. Copiah County, 81 Miss. 
685, 338 S 502. 

Nebr.—Missouri Pac. R. Co. v. Cass. 
County, 76 Nebr. 396, 107 NW 773; 
State v. Chicago, etc., R. Co., 29 Nebr. 
412, 45 NW 469. 

Tenn.—Harriman vy. Southern R. 
Co., 111 Tenn. 538, 82 SW 213. 

Tex.—Gulf, ete., R. Co. v. Milam 
County, 90 Tex. 355, 38 SW 747. But 
see San Antonio, etc., R. Co. v. Belt, 
24 Tex. Civ. A. 281, 59 SW 607 (hold- 
ing the statute inapplicable, but that 
the railroad was under a duty to keep. 
the crossing in repair). 

[a] Highway acquired by prescrip- 
tion is within the application of the 
statutes requiring railroad compa- 
nies to make and maintain crossings. 
Texas, etc., R. Co. v. Kaufman County, 
17 Tex. Civ. A. 251;-42 SW 586. 

[b] Statutory provision applicable 
to grade crossings only does not give 
power to require the railroad to erect 
and maintain a bridge over its tracks 
at its own expense as part of a high- 
way. Louisville, etc., R. Co. v. Hop- 
kins County, 153 Ky. 718, 156 SW 379. 


84. O'Fallon v. Ohio, ete.; R. Co.,: 
45 Ill. A. 572. 
85. U. S.—Chicago, etce., R. Co. v.. 


Chicago, 166 U. S. 226, 17 SCt 581, 41 
L. ed. 979. 

Ill.—Chicago, etc., R. Co. v. Chicago, 
140 Ill. 309, 29 NE 1109. 

Ind.—Lake Erie, ete., R. Co. v. Shel- 
ley, 163 Ind. 36, 71 NE 151. 

Me.—Boston, etc., R. Co. v. York 
County Comrs., 79 Me. 386, 10 A 113. 

Tex.—Gulf, ete., R. Co. v. Milam 
County. 90M Rexsaa oy oon nol ikice 

[a] Where railroad company is: 
required to pay portion of the ex- 
pense of a crossing, such portion is 
not to be included in its estimate of 
damages. New York, etec., R. Co. v. 
Waterbury, 60 Conn. 1, 22 A 439. 

86. Chapin v. Maine Cent. R. Co., 
97 Me. 151, 53 A 1105 (holding that, 
where the statute authorizing a mu- 
nicipality to lay out a street express- 
ly provides that it shall not be laid 
across the tracks of a certain rail- 
road company, without the consent 
of such company, and such consent is 
not obtained, the railroad company 
cannot be required to construct and 
maintain a crossing). 
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road,*7 it has been held to require payment by the 
muniepality of the expense of maintaining a gate- 
man;** and the railroad is entitled to compensation 
for erecting and maintaining the necessary struc- 
tures,®® but the railroad must prepare the way over 
the space between the rails,°° and the statute is 
given practical effect by including the expense for 
which the railroad company is not lable in its es- 
timate of damages;°! but if the railroad company 
refuses to do the necessary work, it cannot prevent 
the public authorities from going upon its right of 
way and performing the work in any suitable man- 
ner.°? In some jurisdictions the commission author- 
ized to determine questions relating to crossings may 
apportion the costs of construction,®® or, where the 
facts warrant it, may impose the entire cost upon 
the railroad.®# 

Penalty for failure to construct crossing of a new 
highway over the railroad as provided by statute®® 
cannot be recovered from the railroad when it had 
no notice or opportunity to be heard.®® 

[§ 363] 6. Change after Construction—a. In Gen- 
eral. The legislature may compel a railroad com- 
pany after the construction of its road to make 
whatever changes in regard to the crossing of streets 


87. See statutory provisions. (Mass.) 198; 


88. Old Colony R. Co. v. New Bed- 
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Hamilton v. 
Pac., ete., R. Cos., 20 CanRCas 159. 
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and highways the public safety and convenience may 
reasonably require,®* and this power may be given 
to a municipality,®® which must exercise it reason- 
ably.°® The duty of maintaining and keeping in re- 
pair and restoring highways crossed so as not to 
impair their usefulness is a continuing duty, requir- 


ing the railroad to put the street in such condition — 


as changes in circumstances require;' and when 
a crossing or mode of restoration originaiy suffi- 
cient becomes insufficient by reason of subsequent 
conditions, inereased travel, character of vehicles 
used, and the like, it is the duty of the railroad com- 
pany to do whatever the public convenience and ne- 
cessity may require in order to meet such condi- 
tions,” rather than what may be required by the rail- 
road.* Changes within the application of the fore- 
going rules have been held to include the construc- 
tion of a bridge or viaduct at a crossing formerly 
constructed at grade,* with the necessary excava- 
tions, embankments, and approaches therefor,’ the 
widening of a crossing or its approaches to make it 
sufficient to accommodate the increased amount of 
travel or character of vehicles used,® the widening 
of a bridge and its approaches,’ or strengthening 


28 NW 3, 59 AmR 3818. 
N. J.—Newark v. Hrie:~R. . Co;;; 72 


Canadian 


Metuchen v. 


ford, 188 Mass. 234, 74 NE 468. 

89. Boston, etc., Rt CoM Vv. Cani= 
bridge, 159 Mass. 283, 34 NE 382. 

90. Old Colony R. Co. v. Fall Riv- 
er, 147 Mass. 455, 18 NE 425; Scanlan 
v. Boston, 140 Mass. 84, 2 NE 787. 

[a] Construction and application 
of statute.—(1) The intention of the 
statute is to impose upon the city or 
other corporation authorized to main- 
tain the way the expense of construct- 
ing and maintaining it up to the out- 
er line of the railroad tracks, or so 
near their foundation as not to in- 
terfere with them, and upon the rail- 
road company the expense of the 
crossing between these lines (Old Col- 
ony R. Co. v. Fall River, 147 Mass. 455, 
18 NE 425); (2) and it is held that, 
where the railroad company has two 
parallel tracks near together, it must 
keep in repair the space between the 
two lines of tracks (Scanlan v. Bos- 
ton, 140 Mass. 84, 2 NE 787). 

91.. Boston; ete} RR. Co. ve Cam- 
_bridge, 159 Mass. 283, 34 NE 382. 

92. Old Colony R. Co. v. Fall River, 
147 Mass. 455, 18 NE 425. 

93. State v. Public Sery. Commn., 
308 Mo. 359, 272 SW 957. 

[a] Effect of agreement to appor- 
tion costs.—Alithough the commission 
-has exclusive power to apportion 
costs, if the railroad and municipality 
agree, there is no occasion for sub- 
mitting the question to the commis- 
sion. State v. Public Serv. Commn., 
308 Mo. 359, 272 SW 957. 

94. State v. Public Serv. Commn., 
supra. 

{a] hus, if the contour of the 
ground is such that the railroad nei- 
ther causes nor contributes to the 
necessity for a viaduct to carry a 
street over its track, no part of the 
expense can be imposed on it, but if 
the cost is enhanced by the pres- 
ence or operation of the railroad, it 
may be required to bear the cost to 
the extent of such enhancement. 
State v. Public Serv. Commn., 308 Mo. 
359, 272 SW 957. 

95. See statutory provisions. 

96. Kansas, etc., R. Co. v. Gray- 
son County, (Tex, Civ. A.) 5 SW (2a) 
542. 

97. New York, etc., R. Co. v. Bris- 
tolglol Wa oavooo, LA" SCt 43 7nd. 
ed. 269; Peo. v. Union Pac. R. Co., 20 
Colo. 186, 37 P 610; Fitchburg R. Co. 
v. Grand Junction R., etc,, Co., 4 Allen 


“Authority of the railroad to project 
its trains across thoroughfares must 
be taken to be subject to the implied 
limitation that it is subject to such 
limitations as may be imposed upon 
it by the State which are necessary 
for the safety of its citizens.” Chi- 
cago, etc., R. Co. v. Dlinois Commerce 
Commn., 326 Ill. 625, 682, 158 NE 376, 
55 ALR 654. 

98. Carolina, etce., R.*Cos.v. Lin- 
colnton, 33 F. (2d) 719; Chicago v. 
New York, etc., R. Co., 216 Fed. 735, 
132 CCA 645. See Ferretti v. Atlan- 
tic City, (N. J. Sup.) 137 A 217 (mu- 
nicipal ordinance). 

99. Chicago v. Pittsburg, ete, R. 
ate 224 Ill. 220, 91 NE 422, 135 AmSR 


rie Rule applied.—Where, by ordi- 
nance, a railroad was compelled as a 
condition to the grant of a franchise 
to build viaducts over its tracks to 
preserve the public safety, the city 
could not thereafter under the police 
power compel the railroad against its 
will to elevate its tracks, the via- 
ducts preserving the public safety as 
well as the elevated tracks. Chicago 
v. Pittsburg, etc., R. Co., 244 Ill. 220, 
91 NE 422, 135 AmSR 316. 

[b] In Canada, where the board 
has authorized an industrial siding 
crossing a highway, it should only be 
removed by direction of the board and 
not upon notice given by the council 
of the municipality controlling the 
highway. Grand Trunk R. €o. v. Co- 
bourg, 24 CanRCas 58. 

1. Peo: .v.' Union» Pac. R. Cer, 20 
Colo. 186,-37 P 610; State v. St. Paul, 
etc., R..Co., 85. Minn: 131,728 “Niwa 38, 
59 AmR 313; Hatch v. Syracuse, etce., 
R. Co., 50 Hun 64, 4 NYS 509; Char- 
lottesville v. Southern R. Co., 97 Va. 
428, 34 SE 98. 

2. U. S—Indiana v. Lake 
ete., R. Co., 83 Fed. 284. 

Conn.—Burritt v. New Haven, 42 
Conn. 174. 

Ga.—Cleveland v. Augusta, 102 Ga. 
233, 29 SE 584, 43 LRA 6388. 

Kan.—Atchison, ete., R. Co. v. Hen- 
ry, 57 Kan..154)°45, P5716. 

Mass.—Boston, ete., R. Co. v. Mid- 
dlesex County, 239 Mass. 127, 131 NE 
283; Cooke v. Boston, etc., R. Corp., 
133 Mass. 185. P 

Minn.—State v. Minneapolis, ete., 
R. Co., 39 Minn. 219, 39 NW 158; State 
v. St. Paul,sete; Ri Coy*3s-Minniwied | 


Erie, 


N. J. Eq. 447, 68 A 413; 
Pennsylvania. 15% OCoye Teast, Ue Eq. 404, 
64 A 484 [mod on other grounds 73 
N. J. Eq. 359, 69 A 465]. 

N. Y.—Olean vy. Pennsylvania R. 
Co., 249 N. Y. 364, 164 NE 251; Hatch 
v. Syracuse, etc., R. Co., 50 Hun 64, 4 
NYS 509. 

R. I.—Briden v. New York, etc., R. 
Co., 927) BR. 1. 569,65: Al 3815. 

Va.—Charlottesville v. Southern R. 
Co., 97 Va. 428, 34 SE 98. 

[a] Rule applied.—W here the 
height of the bridge as originally con- 
structed and without any change in 
the level of the highway becomes in- 
sufficient by reason of increased 
travel or the character of vehicles 
used upon the highway, it is the duty 
of the railroad company to make such 
alterations as are necessary to meet 
such conditions and render the use of 
the highway safe. Cooke v. Boston, 
ete., R. Co., 133 Mass. 185. 

3. Norfolk, ete. R95 COs Wee BListol; 
116 Va. 955, 88 SE 421. 

4. Colo—-Peo. v. Union Pac. Rao: 
20) ‘Colo:3186, 37 5P i610! 

Conn.—Burritt v. New Haven, 42 
Conn. 174. 

Minn.—State v. Chicago, etc., R. Co., 
122 Minn. 280, 142 NW 312; State v. 
Minneapolis, ete. R. Co., 39 Minn. 
219, 39 NW 153; State v. St. Paul, 
ete., Re Co.,35 Minn: 131,) 28: NW :8; 
59 AmR 313. 

Mo.—American Tobacco Co. v. Mis- 
ee Pac. R.:Co., 247 Mo. 374, 157 SW 

N. J.—Newark v. Erie R. Co., 72 
N. J. Eq. 447, 68 A 413. 

5. Burritt v. New Haven, 42 Conn. 
174; State v. St. Paul, ete., R. Co., 35 
Minn. 131, 28 NW 3, 59 AmR 3813. 

6. Indiana v. Lake Erie, ete. R. 
Co., 83 Fed. 284; Atchison, ete., R. Co. 
v. Henry, 57 Kan. 154, 45 P 576. 


7. Conn.—English v. New Haven,, 


etc., Co., 32 Conn. 240. 

N. Y.—Matter of Henner, 125 Misc. 
472, 211 NYS 334 [aff 217 App. Div. 
785 mem, 216 NYS 844 mem]. 

Va.—Charlottesville v. Southern R. 
Co., 97 Va. 428, 34 SH 98. 

Iing.—Rhondda Urban Dist. Coun- 
cilow®) DatiinViale. Re Co; hl9 09) eAeee. 
253 (obligation to widen bridge does 
not extend to approaches). 

Can.—Essex v. Michigan Cent., etce., 
R. Cos., 30 CanRCas 428. 

[a] Ordinance requiring widening 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 


. 
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it to bear the increased traffic,s construction of a 
new bridge,® construction of a fireproof bridge to 
replace a wooden bridge over the tracks,!® the wi- 
dening of the space where the street or highway 
passes under a railroad,! and the removal there- 
from of pillars or abutments which reduce the width 
or obstruct the use of the highway,!? the removal of 
embankments closing a street,!* reconstruction of 
inadequate drains to prevent water from flowing 
from the right of way into an underpass,'* lowering 
the grade of a railroad constructed upon an embank- 
ment ta the level of a street,® or the changing of 
the grade of the railroad in order to conform to a 
change in the grade of a street;!® but it is not the 
duty of a railroad company to strengthen or recon- 
struct a bridge which is sufficiently strong and suit- 
able for the cedinaee highway tr affic, so.as to make it 
suitable for the additional use of a street railway ;17 
although as to this the contrary has been held when 
the use of the street by a street railway is an ap- 
Nor, in the absence of 


propriate and needed use.18 


of viaduct must be reasonable. State 
v. Kansas City Terminal R. Co., 260 
Mo. 489, 168 SW 1144 (where a via- 
duct was constructed over the tracks 
of a terminal railway company to the 
full width of the street, and after 
this the street was widened, an ordi- 
mance requiring defendant railway 
company to widen,the viaduct to con- 
form to the new Width of the street is 


unreasonable). 
8. St. Paul v. Great Northern R. 
Co., (Minn.) 226 NW 470; -Briden v. 


New York, etc., R. Co., 27. R. 1. 569,65 
A 315; Atty.-Gen. v. Great North- 
Cie. COs Ss Lid. (Chin 163. 

9. Hamilton v. Canadian Pac., etc., 
R. Cos., 25 CanRCas 379. 

10. Carolina, ete. R. Co. v. Lin- 
colnton, 33 F. (24) 719. 

11. State v. Public Serv. Commn., 
271 Mo. 270, 197 SW 56; Metuchen v. 
Pennsylvania R. Co., 64 A 484 {rev 
on other grounds 73 N. J. Eq. 359, 69 A 
465]; Hatch v. Syracuse, ete., R. Co., 


50 Hun 64, 4 NYS 509; Lehigh Val- 
ley R. Co. v. Public Serv. Commn., 82 
Pa. Super. 233. 

[a] In Connecticut.—Pub. Acts 


(1907) ec 260, providing for changes in 
highways over a railroad, is not in- 
consistent with Gen. St. (1902) § 3708, 
preventing construction of railroads 
across existing highways at grade, or 
Gen. St. (1902) § 3713, providing a 
method of removing existing grade 
crossings, and clearly included a 
, change in width or grade of a high- 
way as well as a change in location. 
New York, etc., R. Co. v. Orange, 91 
Conn. 472, 100 A 25. 

12. La.—Shreveport v. Kansas 
Soy etes RCo. 16% a TIL 12088 
90. 


Mass.—Boston, ete., R. Co. v. Mid- 
res County, 239 Mass. 127, 131 NE 

3: 

N. J.—Metuchen v. Pennsylvania R. 
Co., 64 A 484 [rev for lack of evi- 
dence of necessity for removal 73 N. 
J. Hq. 359, 69 A 465]. 

N. Y.—Mt. Vernon v. New York, 
etc., R. Co., 232 N. Y. 309, 133 NE 900; 
Hatch v. ‘Syracuse, etc., Ri iGo., 50 
Hun 64, 4 NYS 509. 

Oh.—Elyria v. Lake Shore, ete., R. 
€o., 23 Oh. Cir. Ct. 482. 

Pa. —Baltimore, ete., R. Co. v. Pub- 
lic Serv. Commn., 80 Pa. Super. 443. 

[a] Although municipality au- 
thorizes the erection of abutments 
which lessen the width of the street, 
the railroad company may be com- 
pelled to remove them, since the mu- 
nicipality has no right to authorize 
such an obstruction to the public 


travel. Elyria v. Lake Shore, etc., 
RCo, 23 Oh, Cir, Ct, 482: 
13. Emporia v. Atchison, etc., R. 
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SCt 364, 58 L. ed. 721]; 
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€oe.,788 Kant 6115 229) P 161, 

14. Metuchen v. Pennsylvania R. 
Co, 73 _N.o J. Bq: 359, 69 A 465. 

15. Chicago, etc., R. Co. v. Nobles- 
ville, 159 Ind. 237, 64 NE 860; Hous- 
ton, etc., R. Co. v. Dallas, 98 Tex, 396, 
84 SW 648, 70 LRA 850 [rev (Civ. A.) 
78 SW 525]. 

[a] Reasonableness and practica- 
bility of change.—While it is within 
the police power of a municipality to 
require a railroad company to lower 
the level of its tracks at crossings 
to conform to the grade of streets, an 
ordinance so requiring cannot be sus- 
tained if it is manifestly unreason- 
able in imposing burdens upon the 
railroad company which are entirely 
disproportionate to the benefits to the 
public or if a compliance with the or- 
dinance would be impracticable. 
Houston, ete., R. Co. v. Dallas, 98 Tex. 
396, 84 SW 648, 70 LRA 850 [rev (Civ. 
A.) 78 SW 525]. 

16. Cleveland vy. Augusta, 102 Ga. 
233, 29 SE 584, 438 LRA 638; Atlantic 
Coast Line R. Co. v. Goldsboro, 155 N. 
C. 356, 71 SE 514 [aff 232 U. S. 548, 34 
Southern R. 
Co. v. State, 130 Tenn. 261, 169 SW 
1173, LRAI915B 766. 

[a] Statute providing that no rail- 
road shall be barred by limitations as 
to its right of way by occupation of 
it by another has no application where 
a city is not contending for the soil 
of any part of a right of way, but is 
merely contending for the right to re- 


quire the railroad to change the grade’ 


of its roadbed where it is crossed by 
streets, so that public travel and the 
drainage of the city may not be im- 
peded. Atlantic Coast Line R. Co. v. 
Goldsboro, 155 N. C. 356, 71 SE 514 
[aff 282 U. S. 548, 34 SCt 364, 58 L. ed. 
V2 

17. Peo. v. 
NYS 579 [aff 147 N. Y. 722, 42 NE 
725]; Conshohocken R. Co. v. Penn- 
sylvania R. Co., 15 Pa. Co. 445; Briden 
Viw New), Wonks i ete. Ra.Co.. 20 a.Ree Ls 
569, 65 A 315; Teddington Urban Dist. 


Council v. London, etc., R. Co., 102 
L. T. Rep. N. S. 328. 
[a] Only duty to strengthen 


bridge would be where, by reason of 
increase in the amount of travel, or 
by greater weight of vehicles in use, 
or for any other reason, the bridge 
becomes’ insufficient for ordinary 
highway traffic. Briden v. New York, 
ete, KR. Co., 27 R., 1..569,.65 A 315 Can 
act of incorporation providing that 
the raising or lowering of highway 
crossings to accommodate the railroad 
must be made to the satisfaction of 
the town council, etc., has no applica- 
tion to a proceeding by a city to com- 
pel the. railroad company so_ to 
strengthen an overhead bridge that 


Adams, 88 Hun 122, 34. 
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express legislative requirement, can a railroad com- 
pany be required to change the location of its road 
in order to avoid frightening horses on a parallel 
highway, where the road was lawfully located and 
the only change of condition is that a greater num- 
ber of persons are exposed to the danger and that 
the danger is increased by reason of the greater 
speed and number of trains.*® 

Relocation of highways may, where necessary for 
the safety of the public, be required of the railroad 
at its expense under the police power of the state.?° 
Where the statutes provide for alteration of a high- 
way upon obtaining consent of the county super- 
visors,?! the railroad need not build the new road 
before it can obtain the necessary consent.?? 

[§ 364] b. Cost of Change. 
the power to determine at whose expense an im- 
provement at an existing crossing shall be made,?* 
and any such changes falling properly within the 
police power of the state may be required to be made 
at the sole expense of the railroad company,?* or 


The legislature has 


it could be made available for street 


St. Paul v. Great Northern R. 
., 1388 Minn. 25, 163 NW 788, LRA 
1917F 485. 

19. State v. New Haven, etc., R.' 
Co.. 45° Conn. 331: 

20. Chicago, ete., R. Co. v. Illinois 
Commerce Commn., 326 Ill. 625, 158 
NE 3876. 55 ALR 654 

21. See statutory provisions; 
case infra this note. 

[a] Such statute must be con- 
strued so as to enable the railway 
company to exercise the power con- 
ferred, and not to deprive the public 
of its rights in the highway to any 
greater extent than is necessarily im- 
plied from the power granted. Caro- 
lina, etc., R. Co. v. Scott County, 109 
Va. 34, 63 SE 412. 

22. Carolina, ete; R. Cor v: Scott 
County, supra. 

23. Richmond, etc., Co. v. Rich- 
mond, 145 Va. 235, ey SE 800; Chi- 
cago, etc., R. Co. v. State R. Commn., 
178 Wis. 485, 188 NW 86. 

{a] Constitutionality of statute.— 
(1) A statute authorizing the high- 
way commission to relocate a high- 
way to protect the public from danger 
of railroad crossings and to assess ex- 
tra cost made necessary by reason of 
the crossings against the railroad to 
the extent of the benefits is within the 
police power of the state as against a 
contention that it was unconstitution- 
al in that it attempted to authorize 
the levying of special assessment to 
pay for improvements located outside 
of cities and villages (Chicago, ete., 
R. Co. v. State R. Commn., 178 Wis. 
485, . 188) INIW. 86) 32) 7 or that it at- 
tempted to levy assessments for 
benefits to personal property (Chi- 
cago, etc., R. Co. v. State R. Commn., 
supra), (3) or that it was violative 
of a constitutional provision requir- 
ing taxation to be uniform (Chicago, 


and 


ete:, R..Co. v.. State R.~ Commn., 
supra). 
{b] In Canada the railway com- 


missioners have power to determine 
the interested parties and apportion 
costs of changes. British Columbia 
Blectric R. Co. v. Vancouver, etc., 
ete., Co., 48 Can. S. C. 98; In re Grand 
Trunk R. Co., 24 CanLTOccNotes 1; 
Walkerville v. Canadian Nat. R. Co., 
35 CanRCas 426; Canadian Nat. R. 
Co. v. Montreal Tramways Co., 35 
CanRCas 160; Brantford v. Canadian 
Nat. .R. Co.,\:35-.CanRCas> 1555) Mon- 
treal v., Canadian Nat. .R. Coi, 33°Can 
RCas 29; .Windsor v. Canadian Pac. 
R. Co., 32 CanRGas 26; Merriton v. 
Canadian Nat. R. Co., 30 CanRCas 433; 
Ontario Public Highways Dept. v. 
Canadian Pac. R. Co., 30 CanRCas 5. 

24. New York, etc., R. Co. v. Bris- 


Ly) 
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the expense may be apportioned between the rail- 
road and the municipality,?® in accordance with the 
various statutes permitting such apportionment.?° 
Where the amount to be assessed the railroad is in 
accordance with the benefits it receives, the fact 
that it will not be required to separate grades may 
be considered,?* but this does not preclude a sub- 
sequent separation.*® Under an agreement with 
the municipality whereby the railroad assumed the 
expense of all changes necessary and incident to 
aschange of a crossing, the railroad is not liable for 
the cost of changes.*° Statutes providing for ap- 
portionment of cost of changes do not authorize 
the charging to a municipality a part of the cost 
of removing an illegal structure at a crossing.®°? 
If a railroad refuses to make the required changes, 
the municipality may do so and recover the expense 
thereof from the railroad.*+ 

Street railroads. The cost of changing a bridge 
to accommodate a street railroad may be appor- 
tioned between the railroad and the street rail- 
road.°*. The apportionment is to be made in ac- 
cordance with the statutory provision authorizing 
sig 
tol, 151 U. S. 556, 14 SCt 437, 38 L. 


tion, grade, or 
ed. 269; Shreveport v. Kansas City, 
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width of a highway 
passing over or under the railroad, in [a] 


[$§ 364-366 


[§ 365] c. Review of Orders Requiring Change. 
An order of a commission will not be reversed 
where its findings are not against the weight of the 
evidence,** and the order is not unreasonable or ar- 
bitrary.?> 

[§ 366] d. Proceedings under Massachusetts Stat- 
utes. In Massachusetts the procedure to secure the 
alteration of a crossing, where such alteration does 
not involve a change of grade, is regulated by par- 
ticular statutory provisions.?® Under these provi- 
sions the county commissioners may require what- 
ever changes may be necessary,®* such as the widen- 
ing of the highway,?* reconstruction of a foot- 
bridge,*® or the alteration of the surface of a rail- 
road bridge so as to prevent the discharge of water 
upon a street below,*® but the powers given the 
county commissioners by these provisions gives them 
no power to order elimination of a grade crossing.*+ 
The commissioners must prescribe the manner of 
making the changes and the limits in which they 
are to be made,*? and an order which fails to do 
this properly is void for indefiniteness.4? The de- 
cree of the county commissioners must be specifical- 


and cases infra this note. 
Provisions apply to (1) cross- 


etc., RK. Co:., 167 La. 771, 120 S 29.0. 

25. St. Paul v. Great Northern R. 
Co., (Minn.) 226 NW 470; Schuylkill 
County v. Public Serv. Commn., 77 Pa. 
Super. 504; Paradise Tp. v. Public 
Serv. Commn., 75 Pa. Super. 208; 
Toronto v. Grand Trunk R. Co., 37 
Caniis.\CHi23 23 

[a] County is a ‘municipal corpo- 
ration concerned’’ within the statute 
providing for apportionment of costs 
of alterations. Schuylkiil County v. 
Public Serv. Commn., 77 Pa. Super. 
504 (the fact that the crossing to be 
altered in question is located in a 
borough within the county does not 
affect the liability of the county to 
pay a portion of the costs, upon the 
order of the public service commis- 


sion); Lancaster County v. Public 
Serv. Commn., 77 Pa. Super. 495. 
{[b] Statutory provision that, 


where the order requires as incidental 
to the change a relocation, change in, 
or removal of, adjacent structures or 
other facilities of other public service 
companies, that such companies shall 
at their own expense remove the same, 
has no application to the change of 
abutments of the bridge being al- 
tered so as to relieve the municipality 
of paying part of the cost, but ap- 
plies only to those facilities the re- 
moval of which is incidental and not 
essential to the alteration or reloca- 
tion of the crossing. Lancaster 
County v. Public,Serv. Commn., 77 Pa. 
Super. 495. 

[ce] Amount assessed railroad 
should be no more than half of the 
cost necessitated by the existence of 
its tracks. St. Paul v. Great North- 
ern R. Co., (Minn.) 226 NW 470. 

[d] Rule applied.—(1) When the 
change necessary requires a new 
bridge in lieu of the old bridge, the 
municipality’ may be required to con- 
tribute a certain per cent of the cost. 
Hamilton v. Canadian Pac., etc., R. 
Cos., 20 CanRCas 159. (2) The cost 
will be apportioned when the change 
is necessary because of increased 
traffic on the highway. Toronto v. 
Grand Trunk R. Co., 34 CanRCas 119. 

[e] Cost of sewers under streets 
at crossings is to be borne solely by 
the municipality. Hamilton v. Toron- 
to, etc., R. Co., 26 CanRCas 276. 

26. See statutory provisions; 
cases infra this note. 

[a] Statutes construed.—A statute 
authorizing railroad commissioners to 
require a change by a railroad in loca- 


and 


authorizing apportionment of the ex- 
pense of any change ordered, means 
necessary expense incurred in putting 
a crossing into practicable condition 
for use by the railroad as well as 
the municipality, such as equipping a 
bridge over a highway with rails, ete. 
New York, etc., R. Co. v. Orange, 91 
Conn. 472; 100 A 25 (Pub. Acts [1907] 
ce 260, authorizing apportionment of 
the expense to the municipality as the 
railroad commissioners deem equita- 
ble, not to exceed one half, authorized 
assessment,to the city of one third the 
cost of a change in width of a high- 
way petitioned for by it). 

{b] In Wirginia (1) the statute re- 
quires that changes made by the rail- 
road at its request and for its benefit 
must be made at itS own expense 
(Richmond, ete., R. Co. v. Richmond, 
145 Va. 225,.133 SE 800), (2) but the 
expense of improvements in crossing 
over a county road, street, or other 
highway, made at the request of the 
municipality, must be borne equally 
by the railroad company and the coun- 
ty, city or town (Richmond, etc., R. 
Co. v. Richmond, supra [the city was 
properly required to pay one half the 
cost for reconstruction of an existing 


railroad crossing bridge to carry out 


the detail of the plan advanced by 
the city]). 

27. Chicago, etc., R. Co. v. State R. 
Commn., 178 Wis. 485, 188 NW 86. 

28. Chicago, etc., R. Co. v. State R. 
Commn., supra. 

29. Pennsylvania R. Co. v. Balti- 
more, 140 Md. 77, 116 A 859. 

30. Mt. Vernon v. Public Serv. 
Commn., 119 Misc. 561, 196 NYS 648. 

31. Briden v. New York, ete, R. 
COnt OTERO oF Oo At oom 

32. Sherbrooke v. Canadian Pac. 
R. Co., 28 CanRCas 3438; Canadian 
Pac. R. Co. v. Montreal, 23 CanRCas 
31; Windsor v. Canadian Pac. R. Co., 
21 CanRCas 66. 

83. New York, etc., R. Co 
Orange, 91._Conn. 472, 100 A 25. 

84. Chicago, etc., R. Co. v. Illinois 
Commerce Commn., 320 Ill. 625, 158 
NE 376, 55 ALR 654; Kirk v. Public 
Utilities Commn., 120 Oh. St. 39, 165 
NE 532; Lancaster County v. Public 
Serv. Commn., 77 Pa. Super. 495. 

35. Chicago, ete., R. Co. v. Illinois 
Commerce Commn., 326 Ill. 625, 158 
NE 376, 55 ALR 654; Kirk v. Public 
Utilities Commn., 120 Oh. St. 39, 165 
NE 532. 

36. See Gen. L. c 159 §8§ 59-64; 


Vv. 


ings in existence at the time of their 
enactment (Brookline’s Pet., 236 
Mass. 260, 128 NE 97), (2) and are 
not limited to existing crossings by 
the provision relative to repair of 
railroad and street railway bridges 
(Brookline’s Pet., supra). (3) They 
apply to bridges built under a decree 
in prior proceedings apportioning 
costs of construction and mainte- 
nance. Boston, etc., R. Co. v. Hamp- 
den County Com’rs, 164 Mass. 551, 42 
NE.100. (4) Proceedings to compel 
the removal of obstructions are pro- 
ceedings for “repairs,” and not for 
ralteration:? “Boston eter, (RalCOm We 
Middlesex County, 239 Mass. 127, 131 
NE 283. 

[b] Statute is not unconstitutional 
as attempting to set aside a decree re- 
quiring the bridges in question to 
be maintained by the municipality. 
Brookline’s Pet., 236 Mass. 260, 128 
INGO 

87. Boston, etc., R. Co.’s Pet., 232 
Mass. 171, 122 NE 191. 5 

38. Holliston v. New York Cent., 
etc., R. Co., 195 Mass. 299, 81 NE 204; 
New England -R. Co. v. Railroad 
Comrs., 171. Mass. 135, 50- NE 549. 

39.7 "Boston,/ etes, Ri Cos’ Retin 242 
Mass. 455, 136 NE 147. 

40. Boston, .etc., R..Co. vi Hamp= 
den County, 164 Mass. 551, 42 NE 100. 

41. Boston, etc., R. Corp. v. Mid- 
dlesex County, 198 Mass. 584, 85 NE 
108; Boston, etc., R. Co. v. Hampden 
County, 116) Mass. 73: 

42. Boston, ete., R. Corp. v. Mid- 
ee County, 198 Mass. 584, 85 NE 

43. Boston, etc., R. Corp., v. Mid- 
dlesex County, supra; Roxbury v. 
Boston, etc., R. Co., 2 Gray (Mass.) 


460. 
[a] Curing void order.—Where 
proceedings involved many details 


and inquiries concerning matters of 
fact prior to the determination of the 
manner of constructing the crossing, 
and a crossing by a bridge over the 
main line as provided by a void order 
of county commissioners would be 
useless without a similar crossing 
over a branch line, the supreme judi- 
cial court would not attempt to cure 
irregularities in the proceedings and 
render such a decree as justice re- 
quired, under its jurisdiction so to do 
conferred by St. (1902) p 485 c 544 § 
27. Boston, etc., R. Corp. v. Middle- 
See County, 198 Mass. 584, 85 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 366-367] 


ly performed.t4 Where county commissioners are 


required to determine the necessity for alterations — 


in a crossing, upon an expression of an opinion by 
the municipal authorities or directors of the railroad 
company that it is necessary, an objection to the 
sufficiency of such expression of opinion should 


be made before the county commissioners, and can-— 


not be made in a collateral proceeding after they 
have ordered the alteration.4° The supreme judi- 
cial court is given jurisdiction in equity to enforce 
the orders of county commissioners relating to eross- 
ings,*® and the court has no authority to change the 
order but only to enforce it as made;#7 but the 
court may, where its jurisdiction is invoked under 
the statute, inquire whether the county commission- 
ers have acted in excess of their jurisdiction.*® 
Petition. The petition required by the statute 
must be brought under this statute and not the stat- 
ute providing for relocation of highways,*® nor un- 
der the statute providing for abolition of grade 
crossings.°® The petition need not set out any defi- 
nite specification of the alteration.°! 
Apportionment of costs. The statute provides for 
appointment of a special commission to apportion 
the costs of the alteration,®” and the apportionment 
must be left to this commission,®* and the special 
commission may assess costs upon the city.54 The 
commission may apportion part of the costs on the 
railroad even though it receives no benefit from the 
alteration,®® and it has been held that it cannot be 
ruled as a matter of law that a railroad receives 
no benefit from changes providing a more substan- 
tial and safe bridge.®® A street railway having 
tracks on a way to be altered may be required to 
share in the expense of the alteration.°7 The spe- 
cial commission has no jurisdiction to apportion 
costs of a crossing already built,°* and the appear- 
ance of a county’s representative at the hearing be- 
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fore the commission will not confer jurisdiction.*® 

Agreements as to costs. In view of its liability 
to conipensate the railroad for the taking of land in 
order to establish the new highway, a town may, as 
a compromise, validly agree to bear the expense of 
future ‘alterations of the crossings. ce 

Interest. The railroad is not hable for interest 
upon the amount it is required to pay until after 
the award, as required by the statute, even though 
the town voluntarily did work before the decree.®* 

Jury. When, as provided for by the statute, a 
jury is applied for to revise the findings of the spe- 
cial commission apportioning the costs, the decision 
of the county commissioners must be assumed: to 
rest upon satisfactory evidence,®? nor is evidence of 
another plan admissible.®? The question of the ne- 
cessity for, and manner of, making the alteration 
is not in issue.0e It is upon the attacking party to 
show that the apporacn aon by the special com- 
mission is wrong.®® Where a jury is asked for, it 
may apportion the cost of the alterations,°°® and 
may lawfully assess the whole or part of the costs 
upon the municipality.®7 On revision by a jury, im- 
material rulings will not be given,®* nor requests 
which would require the jury to pass upon all the 
facts found by the commissioners appointed to ap- 
portion costs.®°® 

[§ 367] 7. Changing Crossings from Different 
Level to Grade. The exigencies.of a particular lo- 
cality may demand a grade ‘crossing instead of a 
crossing at a different level,’°..and a municipality 
invested with authority to regulate, control, and im- 
prove its streets may, when it deems that the pub- 
lic necessities so require, change the grade of a 
street so as to reduce an overhead crossing to the 
grade of the railroad,*t and it cannot, in the ab- 
sence of express legislative authority, divest itself 
of the power to make such a change,** although the 


thereafter. Boston, étc., R. Co.’s Pet., 


44. Vermont, etc., R. Co.’s.Pet., 242 54. Boston, ete., R. Co.’s ne 232 
Mass. oe: 1386 NE 599. A Mass. 171, 122 NE’ sale 

45. arsons vy. Northampton, 154 5. B Mass. 260, 
Mass. 410, 28 NE 350. : 128 NE aes RAIN ca 

46. Nichols v. Boston, etc., R. Co., a aan 
Bei Mion, 2798 SEINE) SBYO Dickinaoni| Wen a ee ee 


v. New Haven, ete. (Con 155 Mass. 16, 
34 NE 334; Vermont, etc., 
Franklin County Comrs., 
(Mass.) 12; Roxbury v. Boston, etc., 
R. Corp., 6 Cush. (Mass.) 424. 

[a] Who may maintain bill.—The 
bill in equity provided for by the stat- 
ute for enforcing orders of county 
commissioners respecting the manner 
of constructing a crossing can be 
maintained only by the mayor and al- 
dermen of the city or the selectmen 
of the town within which the way is 
situated, and not by any individual in- 
habitant of such city or town, al- 
though he is owner in fee simple of 
the land over which the way is locat- 
ed. Brainard v. Connecticut River R. 
Co., 7 Cush. (Mass.) 506. 

47. Stanley v. Old Colony R. Co., 
176 Mass. 145, 57 NE 344. 

48. Nichols v. Boston, etec., R. Co., 
174 Mass. 379, 54 NE 881. 

49. Boston, etc., R. Co. v. Middle- 
sex County, 177 Mass. 511, 59 NE 115. 


50. Northampton v. New Haven, 
etc., R. Co., 175 Mass. 430, 56 NE 598. 
51. Boston, etc., R. Co. v. Hampden 


County Comrs., 164 Mass. 551, 42 NE 
100. 


52. See statutory provisions. 

5S), Boston, ete:, Ri. Cows, Pet.) 246 
Mass. 286, 140 NE 739. 

[a] Restoration of highway nar- 


rowed over a railroad right of way is 
a repair, and not an alteration, for 
which costs should be apportioned. 
New York Cent., etc., R. Co. v. Middle- 
Sex County, 220 ‘Mass. 569, 108 NE 508, 


ec 463 pt 1 § 25, requiring the com- 
missioners to apportion expenses of 
alterations of highway bridges over 
railroad tracks between the railroad, 
the municipalities in which the cross- 
ing is situated, and other municipal- 
ties which may be specially benefited, 
the provision for special benefits does 
not relate to the railroad or the mu- 
nicipalities in which the crossing is 
situated, and the railroad can be or- 
dered to pay a portion of the cost of 
rebuilding a bridge, regardless of any 
benefits to it. Brookline’s Pet., 236 
Mass. 260, 274, 128 NE 97. 

56. Brookline’s Pet., supra. 

“Moreover, it cannot be ruled as 
matter of law that no benefit accrued 
to the railroad from these changes 
which provided a more substantial 
and safe bridge over its tracks, and 
thus possibly prevented delay. and 
damage which might be ineident toa 
defect in the bridge.” Brookline’s 
Pet., supra. 

57. Fitchburg v. Boston, 
Co., 203 Mass. 304, 89 NE 438 

Vermont, etc., R. Co.’s Pet., 242 
2 59105" 13'6. INR). 599. 

Vermont, etc., R. Co.’s Pet., su- 


242 


etc., R. 


60. Boston, etc., R. Co.’s Pet., 
. 455, 1386 NE 147. 
[a] Vote of town accepting high- 
way as laid out warrants a finding 
that such vote was intended and act- 
ed on as a mutual contract, and not as 
settling the terms of the agreement 
into which they proposed to enter 


242 Mass. 455, 136 NE 147. 

[b] Effect of agreement.—(1) 
Where, by agreement between a town 
and a railroad,.a petition for the lay- 
ing out of a public way under the rail- 
road tracks and the decree thereon 
provided that the town assumed the 
cost of future changes, it did not 
thereby bargain away or infringe on 
its right to discontinue the way, if, in 
the future, such action should be 
deemed advisable. Boston, ete, R. 
Co.’s Pet., 242 Mass. 455,' 136 NE 147. 
(2) The town could only lay out the 
way in accordance with the decree. 
Boston, ete., R. Co.’s Pet., supra. 

61. Brookline’s Pet., 236 Mass. 260, 
128 NE 97. 

62. Boston, etc., R. 
Mass. 286, 140 NE 739 

63. Boston, etc., R. Corp. v. Win- 
chester, 156 Mass. "217, 30 NE 1139. 

‘64. Boston, ete., R. Co.’s Pet., 246 


Co.’s Pet., 246 


Mass. 286, 140 NE 739. 
65. Boston, etc., R. Co.’s Pet., su- 
pra. 


66. Boston, etc., R. Co.’s Pet., 242 
. 455, 136 NE 147; Boston, etce., 
. v. Newton, 148 Mass. 474, 20 NE 


Boston, etc., R. Co’s. Pet., 242 
. 455, 136 NE 147, 

Brookline’ s Pet., 236 Mass. 260, 
128 SNE 97 

69. Brookline’s Pet., supra. 

70. Wabash R.Co. v. Defiance, 167 
U.S. 88, 17 SCt 748, 42 L. ed. 87. 

71. Wabash R. Co. v. Defiance, 167: 
U. S. 88, 17 SCt 748, 42 L. ed. 87 [aft 
52 Oh. St. 262, 40 NE 89 (aff 10 Oh. Cir. 
C2, 8 Oh, Cir. Dee. 703) J. 

72. Wabash R. Co. v. Defiance, su- 
pra (holding that the statute relied on 
did not authorize such a contract). 
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legislature may authorize such a contract.7§ 

[§ 368] 8. Determination as to Necessity, Place, 
Mode, and Expense of Crossings—a. In General. 
In many jurisdictions the legislature has created 
commissions vested with the power of regulation 
and where the statutes creating 


over railroads,74 
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them and defining their powers authorize them to 


73. Philadelphia, ete., R. Co.’s App., 
121 Pa. 44, 15 A 476 (holding that the 
statute relied on authorized a contract 
which would prevent the municipal- 
ity from changing the grade of a 
Street so as to change the overhead 
crossing to the level of the railroad). 

74. See supra § 74. 

75. See statutory provisions. 

{a] In Illinois.x—(1) Where, prior 
to the passage of the Public Utilities 
Act (Hurd Rey. St. [1919] ¢ 11la), it 
was necessary to secure the consent 
of the highway commissioners before 
crossing a_ street in incorporated 
towns, under the Public Utilities Act, 
whatever power the highway com- 
missioners had in regard to the con- 
struction by a railroad of a spur track 
across the public highway in a town 
was taken from them and passes to 
the public utilities commission. Pub- 
lic Utilities Commn. v.. Smith, 298 Ill. 
151, 131 NE 371. (2) When a railroad 
filed its: petition for permission to 
construct a switch or spur track 
across a highway in a town, it was re- 
quired only to aver that it proposed to 
construct a track across the highway, 
and set forth the public reasons and 
necessities requiring such construc- 
tion, whether it had a contract with 
the owner of a grain elevator for di- 
vision of the expense of construction 
or might use his services in doing the 
work being immaterial. Public Util- 
ities Commn. v. Smith, supra. 

[b] In Indiana, the board of coun- 
ty commissioners is without jurisdic- 
tion to order and establish new under- 
grade crossings through a railroad 
embankment beneath a track of a 
railroad without the consent of the 
company, which, by virtue of Burns 
St. Annot. (1914) § 5556d, providing 
for crossings and for undergrade 
crossings ordered by the public serv- 
ice commission, is given the right in 
the first instance to choose the kind 
of highway crossing to be construct- 
ed, subject to be controlled by a court 
of superior jurisdiction in an action 
to compel the railroad to perform its 
duty. Cincinnati, etce., R. Co. v. Fay- 
ette County, 192 Ind. ai 134 NE 782. 

[ec] In Massachusetts county com- 
missioners are given jurisdiction of 
questions relating to the obstruction 
of highways by the construction or 
operation of railroads. Dickinson v. 
New Hayen, etc., Co., 155 Mass. 16, 34 
NP 334. 

[d] In Minnesota L. (1905) c 280, 
as amended by L. (1907) ¢ 396, author- 
izing the board of railroad commis- 
sioners, by pursuing procedure pre- 
scribed therein, to order improve- 
ments by railroad companies, such as 
the construction of bridges or instal- 
lation of safety devices at highway 
erossings, was not intended to vest in 
such board exclusive authority in 
such cases. State v. Great Northern 
R. Co., 114 Minn. 293, 131 NW 330. 

{e] In South Dakota the statute 
giving (1) the council of a city pow- 
er to lay out and open streets, and 
providing that it may also require 
railroads to construct crossings of 
streets and public roads within the 
limits of the city, gives jurisdiction to 
compel a railroad company to con- 
struct a crossing over a section line 
highway within the limits of an incor- 
porated city crossed by the company’s 
railroad to the city council, and not 
in the county commissioners. Spink 
County v. Chicago, etc., R. Co., 28 S. 
D. 44, 132 NW 675, AnnCasi914A 1048. 
(2) The power conferred on county 
commissioners to compel railroads to 


construct crossings over section line 
highways is vested in them as a board 
of county commissioners, and not as 


a special tribunal designated for such] State, 82 Okl. 221, 200 P 208; 


purpose. _ Spink County v. Chicago, 
etc., R. Co., supra. 

[f] Im Canada the board of rail- 
road: commissioners has power to de- 
termine all questions relative to 
crossing of highways and railroads, 
and may, in a proper case, order (1) 
the construction and operation of a 
temporary spur upon and over a high- 
way and the temporary closing and 
diversion of a portion of the highway 
for that purpose, imposing such con- 
ditions, including compensation to 
persons directly and specifically in- 
jured, as the board thinks proper. 
Campbellford, etc., R. Co. v. Camden, 
16 CanRCas 236. (2) The board may 
require a railway company to provide 
proper lighting for, and approaches to, 
a railway bridge upon which provi- 
sion is made for vehicular and pedes- 
trian traffic. Mahon v. Grand Trunk 
R. Co., 16 CanRCas 268. (3) The board 
has no jurisdiction to decide a dispute 
between a municipality and a railway 
company as to which of them is liable 
for the repair and maintenance of a 
combined railway and traffic bridge, 
which ends on railway property, on 
both sides of a river, and whose ap- 
proaches run over a municipal high- 
way; the matter is entirely between 
the railway company and the provin- 
cial authorities, who aided in the con- 
struction of the bridge. Assiniboia v. 
Canadian Northern R. Co., 14 CanRCas 
3865 (the usual rule is that the rail- 
road is responsible for the railway 
structures and the municipality for 
structures used for municipal and 
highway purposes). (4) Where a 
railway company’s act of incorpora- 
tion enables it to “construct, maintain 
and operate” equipment and applianc- 
es for the supply of heat, light, water, 
and power, the board has jurisdiction 
to authorize the company to lay and 
maintain across public highways con- 
duits containing pressure steam. To- 
ronto Terminals R. Co. v. Toronto, 24 
CanRCas 71. (5) The board will not 
order a railway to construct a subway 
under its tracks for the benefit of its 
employees, in order to replace a tres- 
pass crossing, the detours caused by 
using the existing highway crossings 
being reasonable and feasible. St. 
Thomas v. Michigan Cent. R. Co., 27 
CanRCas. 327. (6) The board, in 
granting permission to cross a high- 
way against the protest of the mu- 
nicipality, must be satisfied that the 
crossing is in the public interest. Ca- 
nadian Northern Quebec R. Co. v. 
Montreal, 18 CanRCas 389. (7) The 
board will make no order fixing fu- 
ture responsibility. Canadian Nat. 
R. Co. v. Stamford, 32 CanRCas, 252. 
(8) The board may order the construc- 
tion of a bridge over a highway cross- 
ing. Grand Trunk R. Co. v. Toronto, 
10 OntWR 483. 

[g] Statute requiring municipal 
consent to the construction of a rail- 
road across streets is not in conflict 
with a statute granting exclusive 
power to the commission to determine 
the manner of installing, operating, 
and maintenance of crossings, and is 
not repealed by the latter act which 
provides that it was not intended to 
repeal any law unless in direct con- 
flict therewith. State v. Public Serv. 
Commn., 301 Mo. 179, 257 SW 462. 

76. Maine Cent. R. Co. v. Bangor, 
etc., R. Co., 89 Me. 555, 36 A 1050; In 
re Railroad Comrs., 87 Me. 247, 32 A 


do so,75 the commission may determine all questions 
relative to crossings of highways and railroads.’® 

This power of regulation covers grade, subway, and 
overhead crossings,’? and the commission may or- 
dinarily determine and prescribe the manner in 
which the crossing is to be made,‘® the place where 


863; Ft.-Street Union Depot Co. v. 
State R. Crossing Bd., 81 Mich. 248, 45 
NW £973; . Missouri, . ete, Ry Co. sve 

Denver, 


ete., R. Co. v. State Public Utilities 
Commn., 51 Utah 623, 172 P 479. 

[a] Duty of commission.—In view 
of a statute giving a commission ex- 
clusive power, although it made a rule 
against granting a license for street 
crossing, unless the municipality had 
granted a franchise therefor, and no 
franchise had been acquired, the com- 
mission had power, and it was its duty 
to act upon an application of a rail- 
road to cross a street. Denver, etc., 
R. Co. v. State Public . Utilities 
Commn., 51 Utah 6238, 172 P 479. 

[b] Crossing private track.—The 
control of the railroad commissioners 
over crossings of railroads and high- 
ways applied only where both are pub- 
lic ways, and where a highway is laid 
out over a spur track constructed 
without legislative authority and only 
by permission of the landowners 
where located, the railroad commis- 
sioners have no jurisdiction to deter- 
mine the rights of the parties, since 
such track is merely private property 
of the railroad company. In re Rail- 
road Comrs., 83 Me. 273, 22 A 168. 

[ec] In Nebraska the board of 
transportation has jurisdiction to hear 
complaints and make orders in regard 
to the construction and repair of 
crossings, where railroads intersect 
public highways. State v. Chicago, 
etc., R. Co., 29 Nebr. 412, 45 NW 469. 

{d] Logging railroads.—A statute 
providing for construction of logging 
roads has been held to authorize the 
county board to require one procur- 
ing a permit to construct and main- 
tain a logging railroad across the 
highway to pay the board’s expenses 
in supervising construction and main- 
tenance of crossings (L. [1927] ¢ 288; 
Const. art 9 § 1). Kinghurst v. In- 
ternational Lumber Co., 174 Minn. 305, 
219 NW 172. 

{e] Consent to crossing.—Where, 
after railroad tracks were construct- 
ed across a highway at grade without 
the required consent of the commis- 
sion, the commission, with knowledge 
of the facts, made an order consent- 
ing thereto, provided the company ap- 
plied to eliminate the grade crossing 
then existing, and it complied there- 
with in good faith, it had a legal cee 
to maintain the crossing. Peo. v. 
Delaware, etc., Co., 228 N. Y. 279, 127 
NE 244. 

{[f] Crossing as “facility.”—A rail- 
way crossing, which has been in use 
for many years, may rightfully be 
regarded as a reasonable “facility,” 
which the public service commission 
may require to be maintained and con- 
tinued on such reasonable terms and 
conditions as may be prescribed, in 
view of Code (1913) ¢ 42 §§ 8, 14 (§§ 
1707, 1713). Norfolk, etc., R. Co. v. 
Public Serv. Commn., 91 WwW. Va. 414, 
113 SE 247. 

{g] Commission’s order not inval- 
id as failing to require the railroad 
to obtain a franchise from the city for 
a crossing as a prerequisite to grant 
of authority to cross a street, where 
the order did not assume to enumer- 
ate all the conditions with which pe 
railroad must comply. San Jose v. 
Porat R. Commn., 175 Cal. 284, 165 P 

77. State v. Public Serv. Commn., 
271 Mo. 270, 197 SW 56. 

78. Hyattsville v. Washington, 
etc., (RR. 'Co,, 122: Md. 660, 90 A 5516; 
Fort-St. Union Depot Co. vy. State R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a 


the crossing may be constructed,’® the apportion- 
ment of expense,®°® and the safeguards to be provid- 
ed where the crossing is to be at grade;*! and a 
statute requiring the railroad to construct and main- 
tain crossings at its own expense is not inconsistent 
with a statute giving a commission power to deter- 
mine the place, mode, and expense of \crossings so 
far as the latter gives the commission exclusive pow- 


Crossing Bd., 81 Mich. 248, 45. NW 
973; State v. Public Serv. Commn., 
316 Mo. 233, 289 SW 785; State v. Pub- 
lic Serv. Commn., 306 Mo. 149, 267 
SW 102; Bolivar v. Pittsburg, ete¢., 
R. Co., 88 App. Div. 387, 84 NYS 678 
[aff 179 N. Y. 523, 71 NE 1141]; Mat- 
ter of Nineteenth St., 66 App. Div. 618, 
Rena 845 [aff 169 N. Y. 602, 62 NH 
{a] Thus a statute making it nec- 
essary to secure the determination of 
the commission that a crossing above 
or below grade is impracticable, be- 
fore a grade crossing can be made, 
applies ‘to a railroad seeking to change 
its route so as to cross a highway at 
grade. Bolivar v. Pittsburg, etc., R. 
Co., 88 App. Div. 387, 84 NYS 678 [aff 
179 N. Y. 523 mem, 71 NE 1141 mem ] 
(a determination that such a cross- 
ing should be constructed cannot be 
made by trustees of a village, or a 
court). 
»[b] Maine statute of 1889, author- 
izing railroad commissioners to deter- 
mine whether the crossing shall be at 


grade or otherwise, applies to all 
crossings whereyer situated. In re 
Railroad Comrs., 87 Me. 247, 22 A 863. 


fej! :In Virginia.— (1) A railway 
company may construct an underpass 
for a county highway by the consent 
of the board of county supervisors 
alone. Southern R. Co. v. Com., 124 
Va. 36, 97 SE 343 (construction of un- 
derpass is not a change in road so as 
to require consent of the state high- 
way commissioner). (2) The statutes 
relating to opening and closing of 
roads do not apply to a proceeding to 
require a railroad company to con- 
struct an underpass for a county high- 
way. Southern R. Co. v. Com., supra. 

79. State v. Public Serv. Commn., 
316 Mo. 233, 289 SW 785; New Paltz, 
etc., Tract. Co. v. Central New Hng- 
land R. Co., 84 ‘Misc. 528, 147 NYS 624. 


See State v. Public Serv. Commn., 308, 


Mo. 359, 272 SW 957 (holding that the 
commission thas such power only as 
an incident to determining the man- 
ner of crossing). 

80. Erskine v. Wiscasset, etc., R. 
Co., 105 Me. 113, 72 A 1019; Canadian 
Northern AP COe Ne Winnipeg Electric 
BR. Co.,. 31 CanRCas: 301. 


81. Fort-St. Union Depot Co. v. 
State R. Crossing Bd., 81 Mich. 248, 
45 NW 973. 

[a] In Canada (1) the cost of pro- 


tection at grade crossings may be 
apportioned by the board. Carleton 
v. Ottawa, 41 Can. S. C. 552; Canadian 
Pac. R. Co. v. Toronto, [1908] A. C. 
54; London, ete., R. Co. v. St. Thomas, 
34 CanRCas 125: Springfield v. Michi- 
gan Cent. R. Co., 32 CanRCas 254; 
Montreal v. Canadian Pac. R. Co., 32 
CanRCas 245; Toronto v. Canadian 
Pac. R. Co., 31 CanRCas,303; Michi- 
gan Cent. R. Co. v. Rodney, 26 CanR 
Cas 292; Strathroy v. Grand Trunk 
R. Co., 26 CanRCas 49; Walkerville 
v. Grand Trunk, etc., R. Cos., 24 CanR 
Cas 1; Thamesville v. Grand Trunk 
R. Co., 23 CanRCas 33; Toronto v. 
Canadian Pac. R. Co., 19 CanRCas 293; 
Lachine v. Grand Trunk R. (Cros 18 
CanRCas' 23s "Sts" Pierre  v. Grand 
Trunk R. Co., 10 EastLR 381; In re 
Canadian Pac. R. Co., 27 Ont. 559 [app 
dism 25 Ont. A. 65]; Canadian Pac. 
R. Co. v. Toronto, 8 OntWR 348 [app 
dism 9 OntWR 785]; Grand Trunk 
R. Co. v. Toronto, 4 OntWR 450 [app 
dism 6 OntWR 27); Michigan Cent. 
R. Co; wv. Rodney, [1923] 1 DomLR 
197; In re Souris, 28 WestLR 694. 
(2) Parliament may direct or enable 
the railway commission to charge a 
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municipality with part of the costs of 
installation and maintenance of gates 
and a watchman at a crossing. To- 
ronto v. Grand Trunk R. Co., 37 Can. 
S. C. 232. (3) The board, in appor- 
tioning the cost of protection at rail- 
way crossings of highways which 
have been in existence for many years, 
will consider the volume of traffic on 
the highway and railway respective- 
ly, which has made the crossing dan- 
gerous, rather than the question of 
seniority. Montreal v. Grand Trunk 
R. Co., 22 CanRCas 444. (4) Where 
a highway is senior to a railway, the 
board will exempt the municipality 
from any contribution to the cost of 
installation or maintenance of an elec- 
tric bell to protect the crossing. Mis- 
sion City Bd. of Trade v. Canadian 
Pac. R. Co., 24 CanRCas 253; Morse v. 
Canadian Pac. R. Co., 24 CanRCas 64. 
(5) Where a highway is crossed by 
two railways side by side, being 
junior to one but senior to the other, 
the junior company may be ordered 
to protect both crossings. Presenta- 
tion de la Vierge v. Grand Trunk, 
ete:, (RR. Cos.,.°26 CanRCas: 30% + (6) 
Where two railways crossed the same 
highway, one by a level crossing and 
the other overhead, if ‘the overhead 
crossing was not a direct cause of 
danger as the level crossing, and as 
the overhead crossing had been con- 
structed by order of the-board, the 
company owning the overhead cross- 
ing should not be ordered to contrib- 
ute to the cost of protection at the 
level crossing. Hamilton v. Canadian 
Nat. R. Co., 28 CanRCas 180. (7) 
Where additional protection is made 
necessary on account of increasing 
traffic on the highway, the municipal- 
ity should bear the cost. Weston v. 
Canadian Pac., ete., R. Cos., 35 CanR 
Cas 25; Canadian Pac., etc., Electric 
R. Cos. v. Winnipeg, 27 CanRCas 380. 
(8) Protection which may be neces- 
sary in the future will not be ordered. 
Grand Trunk Pac. Branch Lines Co, v. 
Regina, 35 CanRCas 439. (9) The 
senior and junior rule does not apply 
to cost of additional protection made 
necessary by increase in traffic. 
Hamilton v. Hamilton St. R. Co., 29 
CanRCas 184 

82. Kirksville v. Hines, 285 
233, 225 SW 950. 

83.. State v. Public Serv. Commn., 
8316 Mo. 283, 289 SW 785; State v. 
Public Serv. Commn., 308 Mo. 359, 272 
SW 957; Victoria v. Esquimalt, etce., 
R. Co., 24 CanRCas 84. 

{a] In Connecticut.—(1) Gen. St. 


Mo. 


(1902) § 3892, providing that the 
board of railroad commissioners, 
when requested in writing by the 


mayor of any city to forbid the use 
for switching purposes of tracks 
erossing highways, may order the 
railroad company not to use the same, 
and may, upon like application, 
make orders as to the laying of side 
tracks for switching purposes upon 
or. across highways, or for the 
removal of tracks already laid, does 
not authorize the board to order the 
construction of new switch tracks 
across highways. Waterbury’s App., 
84 Conn. 581, 80 A 797 [foll Nolan’s 
App., 84 Conn. 590, 80 A 800]. (2) 
Nor does it give authority to the rail- 
road commissioners to authorize 
manufacturing companies to con- 
struct such switch tracks. Water- 
bury’s App., supra [foll Nolan’s App., 
supra]. (3) In view of the legislative 
policy to abolish grade crossings, an 
application by the mayor of a munic- 
ipality, requesting permission for a 


er to determine location.®? 
authority beyond what is given it by the terms of 
the statute,** and a statute giving the commission 
exclusive power to determine and prescribe the man- 
ner of constructing crossings has no reference to 
granting permission to install them,** and statutory 
authority to regulate railroads in matters of trans- 
portation gives a commission no power to order con- 
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The comnmission has no 


manufacturing company to build a 
switch across a highway, and for the 
authority for trains and cars to be 
operated thereon, being nothing more 
than a request of the manufacturing 
company, does not authorize the com- 
missioners to order the establishment 
of a switch, for the statute contem- 
plates that the request shall be made 
by the mayor in his representative ca- 
pacity and for the best interest of the 
city. Waterbury’s App., supra. 

[b]. Judicial functions cannot be 
exercised. State v. Public Serv. 
Commn., 316 Mo. 233, 289 SW _ 785 
(where determinaion of rights of in- 
dividuals in railroad crossing, either 
under contract or prescription, re- 
quires investigation, public~ service 
commission is without jurisdiction). 

[c] Enforcement of contract.—(1) 
The commission not having power to 
construe or enforce a contract be- 
tween the railroad and a municipality 
in proceedings before the public serv- 
ice commission by the municipality, 
to compel a terminal company to bear 
the entire cost of erection and main- 


tenance of a viaduct across its tracks, © 


as glue had contracted to do, the com- 
mission was without jurisdiction to 
determine that the terminal company 
should bear the entire cost, no appor- 


tionment being sought, where its or- 


der that the terminal company pay 
the whole cost was based on the al- 
leged contract. State v. Public Sérv. 
Commn., 308 Mo. 359, 272 SW 957. 
(2) When an order has been made au- 
thorizing the crossing of certain 
streets by a railway, upon condition 
that the railway company should en- 
ter into an agreement to indemnify 
the city against all claims for dam- 
ages by abutting landowners, the 
board will not, after the execution of 
such agreement, order the railway 
company to carry out its terms. Cal- 
gary v. Canadian Northern R. Co., 18 
CanRCas 25, 21 DomLR 546. 

[da] Statutory requirement of con- 
sent of commission to grade crossing 
does not give to the public service 
commission power to decide whether 
or not there shall be a crossing over a 
railroad track, but only to decide 
what kind of crossing shall be es- 
tablished. State v. Public Serv. 
Commn., 114 Wash. 301, 194 P 982. 

[e] Municipal powers to take prop- 
erty and regulate street grades can- 
not be exercised by a commission 
when such powers are vested exclu- 
sively in the city. Morgan’s Louisi- 
ana, etc., R., ete., Co. v; Public’ Serv, 
Commn., 287 Fed. 390 [aff 264 U. S. 
393, 44 SCt 358, 68 L. ed. 756]. 

{[f] Interference with contract.— 
Where a viaduct was constructed un- 
der a contract between the railroad 
and a city, requiring the city to pay 
for both the erection and the subse- 
quent maintenance of the viaduct, the 
public service commission was not 
empowered to require the railroad to 
repair the viaduct in disregard of the 
contract between the railroad and the 
eity. Louisiana Public Serv. Commn. 
v. Morgan’s Louisiana, ete., R., etc., 
Co., 264 U. S. 393, 44 SCt 358, 68 L. ed. 
756 [aff 287 Fed. 390]. 

{g] Canadian board has no juris- 
diction to order the complete removal 
of a spur built across a public high- 
way, under Railway Act (1903) § 186. 


Toronto v. Grand Trunk R. Co,, 27 
CanRCas 302. 
84. Commn., 


State v. Public Serv. 
301 Mo. 179, 257 SW 462. 
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strnetion of a erossing.s® Where grade erossings 
are permitted, it is nevertheless improper to require 
the railroad to construet a grade crossing which 
would be dangerous.8®° The commission need not 
determine the manner of crossing at the time ‘the 
certificate of public convenience and necessity is 
granted,*? although the number of grade crossings 
is not without influence in determining the question 
-of public convenience and necessity.®*® 

Expense of construction and maintenance of other 


than grade crossings may, in some jurisdictions, by. 


statute, be apportioned by the commission in the 
manner prescribed.*® In such case it has been held 
within the discretion of the commission to assess 
the whole cost of maintenance upon the railroad,?° 
and‘unless it abuses its discretion the ruling will not 
be set aside.®t 

Character of highway. These statutes giving a 
commission power to regulate crossings apply only 
to public ecrossings.®? Since a railroad need not 
construct a crossing at a point where no street or 
highway has been legally established,”* the commis- 
sion has no authority to order such a ecrossing,®* and 
a writ of prohibition will he to prevent enforcement 
of such an order.°® ; 

Powers of courts. A court of equity, where it 
has jurisdiction, may decree the mode of crossing,®® 
and where the evidence warrants it, will order a 
grade crossing,®* and where a change from an over- 
head crossing to an underpass is necessary the court 
may, where the parties fail to agree, authorize the 
construction of the underpass.°* The necessity for 
the change of location of a highway has been held a 
question for the court.®® 

{[§ 369] b. Appeal from Orders of Commission. 
When no appeal from the order of a commission is 
provided for, an appeal will be dismissed for want 
of jurisdiction;' and the order is as conclusive as a 


RAILROADS 


some jurisdictions provide for an appeal.* An or- 
der which has a substantial basis in the evidence 
will not be interfered with. Where the necessary 
jurisdictional facts appear by implication, the order 
will not be reversed.° 

[§ 370] 9, Abolition and Removal of 
Crossings*—a. In General. The desirability of 
abolishing grade crossings is generally recognized.” 
A railroad may abolish a grade crossing of its own 
motion,® as where the abolition of grade crossings 
has been a‘declared policy of the state,® or when 
required by law to construct and maintain bridges 
and passages at crossings and authorized to alter 
and grade highways so that public travel thereon 
shall not be impeded.?® 

Lessee of a railroad is the company operating a 
railroad within the meaning of a grade crossing’s 
elimination act, so that it may be required to elim- 
inate the orade crossing.+ 

[§ 371] b. Contracts and Agreements for Aboli- 
tion or Removal—(1) In General. By express pro- 
vision of the statutes in some jurisdictions, munici- 
palities are authorized to enter into contracts with 
pibped companies to secure the abolition of grade 
crossings,” or provision is made for the appointment 
of commissioners, among whom representatives of 
the municipality shall be included for the negotia- 
tion of agreements for the accomplishment of such 
purpose and for the apportionment of the cost of the 
work,'* and the validity of such statute has been 
upheld,'* and this notwithstanding the existence of 
general statutes requiring the consent of the mu- 
nicipality to the construction of railroad tracks on 
or across its streets.‘° But a statute providing that 
the filing in court of the resolution of the municipal 
council as to the conditions of an elimination of grade 
crossings together with the railroad company’s ac- 
ceptance thereof shall have the effect of a judicial 
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judgment of a court of last resort.? 


85. Atchison, ‘etc., R. Co. v. State 
Corp. Commn., 68 Okl. 1, 170 P 1156. 

86. New York, etc., R. Co. v. Public 
Utility Comrs., 91 N. J... 701, 103 A 
1053 [aff 90 N. J. L. 432, 101 A 49]. 

87. Peo. v. Railroad Comrs., 126 
App. Div. 492, 110 NYS 862 

88. See supra § 10. 

89. See statutory provisions. 

90. Missouri, etc., R. Co. v. State, 
82. Okl. 221, 200 P 208. 

91. Missouri, ete., R. 
supra. 

92. Bamberger Electric R. Co. v. 
State Public Utilities Commn., 59 
Utah 351, 204 P 314. 

93. See supra § 343. 

94. Chicago, etc., R. Co. v. State 
R. Commn., 88 Nebr. 239, 129 NW 439, 
89 Nebr. 853, 132 NW 409; St. Louis- 
San Francisco R. Co. v. State Corp. 
Commn., 95 Okl. 140, 218 P 821; At- 
chison, etc., R. Co. v. State, 40 Okl. 
Adie tase, 10265 Ste LOUIS, ete. ax. COs 
v. State Corp. Commn., 35 Okl. 166, 
128 P 496; St. Louis, etc., R. Co. v. 
Love, 29 Ok1. BY4Bigy Iblis 12 SASS). 

95. See Prohibition § 41. 

96. Hudson County v. New Jersey 
Cent. R. Co., 68 N. J. Eq. 500, 59 A 303 
{aff 70 N. J. Eq. 806, 65 A 1117 mem]. 

[a] Thus, where a court of equity 
had jurisdiction to restrain the con- 
struction of a grade crossing over a 
highway on the ground that the rail- 
road had evinced an intention not to 
comply with the law with regard to 
safeguarding the same, the court 
would retain the cause to define the 
mode and manner of crossing. Hud- 
son County v. New Jersey ‘Cent. R. 
Co., 70 N. J. Eq. 806, 65 A 1117 mem. 


Co. v. State, 


mem]. 


But statutes in 


97. Hudson County v. New Jersey 
Cent. R.7Co., 68 NJ) Bq: 4000;5 97 
303 faff 70 N. J. Eq. 806, 65 A 1117 


98. New Jersey Cent. R. Co. v. 
Hudson County, 98 N. J. Ea. 677, 130 
A 566. 

99. Brown. v.. Akron, Jete, RR: 'Co., 
35. Ohy (Gir, EC oS) aimodwongrorner 
grounds 79 Oh. St. 440, ‘87 NE 1131]. 

1. St. Louis, etc.. R. Co. v: Miller, 
31 Okl. 801, 123 P 1047; St. Louis, ete., 
R. Co. v. State;-28 Okl. 802,.115 P 874. 

2. Waterbury’s App., 57 Conn. 84, 
17 A 355 (order to place supports un- 
der bridge). 

3. See statutory provisions; and 
case infra this note. 

fa] Order granting permission to 
railroad to construct switch track 
across a street pursuant to Pub. Util- 
ities Act §§ 45, 58 is an appealable 
“order or decision,’’ within § 68, pro- 
viding for appeal from any rule, regu- 
lation, order, or decision of the com- 
mission, the words “rule” and “order” 
being sometimes used interchange- 
ably, and the words “order” and ‘‘de- 
cision” being used synonymously. 
State Public Utilities Commn. vy. 
Thedens, 291 Ill. 184, 125 NE 765. 

4. Public... Utilities, -Commniieiw. 
Smith, 298 fl]. 151, 131° NE) 371: 

5. Waterbury v. Central Vermont 
RB. Co., 938 Vt. 461, 108 A 4238. 

[a] Order requiring repair of 
bridge under a railroad’s overpass 
crossing is not objectionable for want 
of adequate findings of jurisdictional 
facts showing that the bridge was 
made to accommodate public travel, 
where the findings show the existence 


decree is invalid as an interference with the judi- 


of a bridge and highway under the 
overpass, the bridge being spoken of 


ae a “highway bridge.” Waterbury 
Central Vermont R. Co., 93 Vt. 461, 
108 A 428. 


6. “Grade crossing’ defined see 28 
Cy So 5 be 

7. Matter of Boston, etc., R. Co., 64 
App. Div. 257, 72 NYS 32 Laft 170 N. 
WG lO Gs Niele oye 

8. See cases infra notes 9, 10. 

9. Ritter v. Lehigh Coal, ete., Co; 
16. Pa SDist al. 

10. West Jersey, ete, R. Co. v. 
Waterford Tp., 64 N. J. Eq. 663, 55 A 
157 (holding further that the author- 
ities tore a. township in which the 
railroad crossing is located have no 
power to prevent a railroad company 
authorized by its charter to erect 
overhead bridges from erecting the 


same and making incidental changes’ 


in the grade of highways); Abington 
Tp. v. North Pennsylvania R. Co., 12 
PamCoreiss 

ll. Erie R. Co. v. Publie Utility 
Comins. oS SUING dla (ro Se Age oun pen ee 
103 A 1052 mem]. 

12. See statutory provisions. 

[a] In Ohio county commission- 
ers and railroad may agree as to the 
manner of crossing highways. Rit- 
ter v. Cleveland Short Line R. Co., 17 
Oh. Cir. CtANa'S: 4: = 

13. See statutory provisions. 

Apportionment of costs see infra §$ 
402-404. 

14. Mooney v. Clark, 69 Conn. 241, 
37 A 506, 1080. 

15. McCutcheon vy. Terminal Sta- 
tion Commn., 217 N. Y. 127, 111 NE 661. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and noté number. 
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cial power of the courts.1® 

Scope of authority. Although the powers ¢on- 
ferred upon the municipality with regard to agree- 
ments are limited to the elimination of grade cross- 
ings, nevertheless if it becomes necessary in order 
to eliminate the crossing that a street or highway 
should be widened, the widening is a proper exercise 
of the power conferred.1? 

By and with whom contracts may be entered into. 
Where the statute authorizes contracts by munici- 
palities, a township may enter into such a contract.!§ 
Where the statute suthorizes a municipality to enter 
into contracts with companies entering the city, it 
has the power to enter into contracts with companies 
constructed wholly within the city limits.!° 

Encroachment upon authority of commission. 
Where the exclusive power to determine the manner 
‘of crossing is vested in a commission, a railroad and 
a municipality cannot determine the manner by 
agreement.?° 

Ratification or confirmation. Where the legisla- 
ture has power in the first instance to authorize a 
contract between the municipality and a railroad as 
to the abolition of grade crossings, it may ratify 
and confirm such a contract when made.?? 

[§ 372] (2) Validity. The validity of agree- 
ments entered into under statutes of the character 
under consideration has been upheld,?? for example, 
as against such contentions among others,?? that 
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they are without consideration,?* ultra vires the 
municipality,?° or a surrender of the police power of 
the state*® or of the municipality,*’ or that they are 
against publie policy.28 A contract which gives a 
railroad a right forever to maintain overhead bridg- 
es is not a violation of a city charter provision pro- 
hibiting the granting of a franchise for more than 
a certain period of ‘time.?® An agreement is not 
unlawful because it does not provide for the elimina- 
tion of all grade crossings.®° 

[§ 373] (8) Construction and Operation. Con- 
tracts of the character under consideration impose 
obligations upon the railroad paramount to its prior 
private contracts,*! as, for example, as to the main- 
tenance of a siding. An ordinance as to separa- 
tion of grades which is contractual in its nature is 
not affected by a subsequent statute conferring upon 
a state commission authority to regulate the con- 
struction and use of railroad erossings.?? The ex- 
penditure of a sum of money by a highway commis- 
sion in anticipation of a contract does not constitute 
a contract so as to prevent the commission having 
control over crossings from ordering abolition in 
accordance with another plan.**+ Under the general 
rules as to the construction of ordinances,*° where 
a contract is embodied within an ordinance, the 
entire ordinance may be resorted to to determine the 
meaning of the words employed.*°® 

[§ 374] (4) Amendment of Contract or Plan. 


16. Stockwell v. New York, etc., 

R. Co., 10 OhNPNS 29. 
_17. Whittingham v. Millburn Tp.. 
90 N. J. L. 344, 102 A 1054 mem [aff 
90ON. J. 1) 344,°100 A. 854, 90 Nid. L. 
348, 102 A 1055 mem]. 

18. Whittingham v. Millburn Tp., 
supra. 

[a] Effect of amendment of stat- 
ute.—The text rule applies, notwith- 
standing by an amendment of a stat- 
ute using the phraseology ‘“munici- 
pality or township” the word “town- 
ship” is stricken out and the word 
“municipality” only allowed to re- 
main. Whittingham v. 
90 N. J. L. 344, 102 A 1054 mem [aff 
‘90 N. J. L. 344, 100 A 854, 90 N. J. L. 
348, 102 A 1055 mem]. 

19. Morris, etc., Dredging Co. v. 
MCTSC Ys Clty. es CO. 264 Ned. us 
587, 46 A 609 [rev 64 N. J. L. 142, 45 
JETER YAS 

20. -State v. Public Serv. Commn., 
308 Mo. 359, 272 SW 957. 

21. Ward v. Erie R. Co., 87 Misc. 
365, 149 NYS 717 [aff 167 App. Div. 
950, 154 NYS 94 (aff 215 N. Y. 629 
mem, 109 NE 1095 mem)]. 

22. See cases infra this note. 

[a] Validity of agreement (1) 
made in pursuance to a statute au- 
thorizing it, and providing that the 
municipality and the railroad com- 
pany shall agree as to what part of 
the work shall be done and fix the 
amount allowed or credited to the 
company for doing the work, was not 
affected by the fact that the city 
therein agreed to pay the railroad 
company more than thirty-five per 
cent of the cost of doing the work. 
Quinby v. Cleveland, 191 Fed. 68. (2) 
A contract between a railroad com- 
pany and a municipality having au- 
thority to make such contract for a 
plan of street alterations and im- 
provements more extensive than the 
abolition of the grade crossing ren- 
ders necessary, whereby the railroad 
company is relieved of any expense 
beyond that for which it would be 
legally responsible in making the 
changes actually necessary, is not in- 
valid because of its failure to fix 
the amount to be paid by the munic- 
ipality. Old Colony R. Co. v. Boston, 
189 Mass. 116, 75 NE 134. 


Millburn Tp., | 


23. See cases supra note 22 

24. Ward ‘v.. Brie’ R. Co.,: 87 Misc. 
365, 149 NYS 717 [aff 167 App. Div. 
950, 154 NYS 94 (aff 215 N. Y. 629 
mem, 109 NE 1095 mem)]. 

[a] Agreement relieving railroad 
of duty of maintaining viaduct.— 
Ward v. Erie R. Co., 87 Mise. 365, 149 
NYS 717 [aff 16% App. Div. 950,154 
NYS 94 (aff 215 N. Y. 629 mem, 109 
NE 1095. mem) ]. 

[b] Contract not void for want of 
consideration.—Pittsburgh, ete, R. 
Co. v. McKees Rocks, 287 Pa. 311, 135 
A 227 (a bridge built, where the rail- 
road company was under no duty, 
more substantially than necessary in 
order to carry a street railway, and 
the railroad company had to buy 
land, etc.). 

25. Ward yv. Erie R. Co., 87 Misc. 
865, 149 NYS 717 [aff 167 App. Div. 
950, 154 NYS 94 (aff 215 N. Y. 629 
mem, 109 NE 1095 mem)j]; Pitts- 
burgh, ete., R.,Co. v. McKees Rocks, 
287 Pa. 311, 135 A 227. 

26. Ward v. Erie R. Co., 87 Mise. 
365, 149 NYS 717 [aff 167 App. Div. 
950, 154 NYS 94 (aff 215 N. Y. 629 
mem, 109 NE 1095 mem)]. 

{a] Agreement that city shall 
maintain viaduct is not invalid as a 
eéntracting away of the governmen- 
tal legislature as to the maintenance 
of highway. Ward v. Erie R. Co., 
87) Mise... 365, 140 NYS Tia [att 67 
App. Div. 950, 154 NYS 94 (aff 215 
N. Y. 629 mem, 109 NE 1095 mem) ]. 


a7. Kansas, City ws Kansas City 
Terminal R. Co., (Mo.) 25 SW (2d) 
1055. 

28) sWialayvan Lien Rep Coz, Si, Mase: 


865, 149 NYS 717 [aff 167 App. Div. 
950, 154 NYS 94 (aff 215 N. Y. 629 
mem, 109 NE 1095 mem)]. 

[a] Contract in pursuance of leg- 
islative sanction cannot be said to be 
against public policy. Ward v. Erie 
R. Co., 87 Misc. 365, 149 NYS 717 [aff 
167 App. Div. 950, 154 NYS 94 (aff 


215 N. Y. 629 mem, 109 NE 1095 
mem) ]. 
29. Long Island R. Co. v. Sher- 


wood, 136 NYS 752. 


30. McCutcheon vy. Terminal Sta- 
tion Commn., 217 N. Y. 127, 111 NE 
661. 4 

31. Swift v. Delaware, etc., R. Co., 


66 N. J. Eq. 34. Be ae [aff 66 N. J. 
Eq. 452, 58 A 939]. 

32. Swift v. Delaware, etc., R. Co., 
66 N. J. Eq. 34, 57 A 456. 

[a] Effect on contract with pri- 
vate parties.—A contract between a 
railroad company and a private in- 
dividual for the maintenance of a 
switch track across a street at grade 
must, so far at least as the right to 
specific performance is concerned, be 
deemed subject to the public duty 
of the railroad company, under a 
statute authorizing contracts between 
railroad companies and municipalities 
for the removal of grade crossings, 
and the removal of such a crossing 
will not be enjoined. Swift v. Dela- 
ware, etc., R. Co.,’66 N. J. Eq. 452, 
Hane 939 [aff 66 EN Eq. 34, 57 A 

Aho 

33. Kansas City v. Kansas City 
arenes Ri Co.,."(Mo.)” 25 °SWe=(a) 

[a] Nature of ordinance.—A pro- 
vision of a municipal ordinance en- 
acted for the purpose of enabling a 
terminal railway company to secure 
suitable and sufficient grounds for the 
erection of a union passenger station 
and increasing and extending the 
main lines of the railroad in order 
that adequate terminal facilities for 
trunk lines might be provided, requir- 
ing the railroad in the future to con- 
struct viaducts whenever reasona- 
bly necessary for public traffic, was 
contractual in its nature and not 
merely regulatory. Kansas City v. 
Kansas City Terminal R. Co., (Mo.) 
25 SW (2d) 1055. 

34. Lehigh Valley R. Co. v. New 
Jersey Public Utility Comrs., 278 U. 
8.124, 29 4SCtE 169,73 Bie) ted sol 6lessoe, 


ALR 805. 

35. See Municipal Corporations §§ 
901-919. 

36. See Kansas City v. Kansas 


City “Terminal Re %Co., 
(2d) B10 55: 

[a] “Any line of railroad,” as used 
in an ordinance providing for the 
construction of a viaduct, will include 
a team track, where in other sections 
giving the railroad the right to con- 
struct the road over and across 
streets within the municipality team 
tracks are expressly mentioned. Kan- 


(Mo.) 25 SW 


680 [51 C.J.] 


Contracts made under statutes authorizing them may 
be amended when the amendments concern the se- 
curity of life and property.*7 Where the statute, 
.under which the commission acts, provides that the 
general plan when adopted may be amended only 
in matters of detail, a plan which involves no change 
of grade cannot be amended so as to compel the rail- 
road company to reconstruct its terminals and change 
the elevation of its tracks.?§ 

[§ 375] (5) Procedure upon Failure to Agree. 
Where grade crossings are to be abolished by agree- 
ment,*® in some jurisdictions the statutes provide 
that, on failure to agree, the railroad or municipality 
may by petition submit the matter to a court,*® and 
the court may thereupon adopt the most reasonable 
and practicable of the plans submitted by the par- 
ties,4t which may require a reasonable lateral diver- 
sion of the street or railroad where vertical elevation 
or depression of the tracks is impracticable.4? The 


petition must show an attempt to reach an agree- 


ment.** 

[§ 376] (6) Enforcement of Agreement. In an 
action by a municipality to compel compliance with 
the contract, collateral matters as to title and main- 
tenance of new crossings will not be considered.*4 
Insolveney or financial difficulty will not relieve a 
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railroad may enjoin construction in violation of its 
agreements.?° 

[§ 377] (7) Annulment or Relief against Agree- 
ment.*7 The judgment of the municipality as ‘to 
the necessity of eliminating grade crossings will not 
be reviewed in the absence of statutory provision 
therefor,*® and a court of equity will not interfere 
with a contract unless upon strong and conclusive 
evidence to justify such interference.*® One who 
appeared and objected to a proceeding for the elim- 
ination of a grade crossing, not being a party to the 
proceeding, may maintain a taxpayer’s suit to annul 
an agreement between the railroad and the munici- 
pality,°° and where the suit is in equity for injune- 
tive relief, the rights of plaintiff, where dependent 
upon a statute, are to be determined with reference 
to the statute in force at the time when the relief, if 
any, is to be awarded.*! An injunction to restrain the 
performance of an agreement between a railroad and 
a municipality will not be granted a taxpayer where 
there is no reason why it should be granted.>? 

[§ 378] c. Power To Require Abolition or Re- 
moval—(1) In General. The state, in the exercise 
of its police power, may require the abolition or elim- 
ination of existing grade crossings between streets 
or highways and railroads,®* and likewise may, in 


[§§ 374-378 


railroad from performance of its contract.*® 


sas City v. Kansas City Terminal R. 
Co., (Mo.) 25 SW (2d) 1055. 

37. American Malleables Co. v. 
Bloomfield, 83 N. J. L. 728, 85 A 167 
[aff 82 N. pes OMe Sik AS 500]. 

88. Lehigh Valley R. Co. v. Adam, 
176 N. Y. 420, 68 NE 665 [rev 70 App. 
Div. 421-75. Nv S, 51545 

39. See supra § 371. 

40. See statutory provisions. 

41. Sandusky v. Baltimore, etc., R. 
Co., 101 Oh. St. 225, 128 NE 84. 

[a] Where street is mere cul-de- 
sac, the municipality cannot include it 
in a proceeding for elimination of a 
grade crossing at another street, but 
first must connect the street with the 
other one, and by appropriate pro- 
ceedings acquire the right to cross 
the tracks, and before it can cross a 
grade must comply with Gen. Code §§ 
8898, 8899. Sandusky v. Baltimore, 
ete., R. Co., 101 Oh. St. 225, 128 NE 
84 


42. Sandusky v. Baltimore, etc., R. 
Co., supra. 

43. Arbaugh v. Baltimore, etc. R. 
Co., 104 Oh. St. 110, 185 NE 381. 

44. Kansas City v. Kansas City 
Terminal R. Co., (Mo.) 25 SW (2d) 
1055. 

45. Kansas City v. Kansas City 
Terminal R. Co., supra. 

46. Erie R. Co. v. Buffalo, 180 N. 
Y. 192, 73 NE 26 [rev 96 App. Div. 
640, 89 NYS 1104, 96 App. Div. 458, 89 
NYS 122]. 

47. Rights and remedies of ‘%tax- 
payers see Municipal Corporations §§ 
4550-4637. 

48. Swift v. Delaware, etc., R. Co., 
66 N. J. Eq. 34, 57 A 456. 

49. Chew v. Philadelphia, 257 Pa. 
589, 101 A 915, LRAI918A 986. 

50. Coykendall v. Kingston, 115 
Misc. 557, 188 NYS 769. 

51. Coykendall v. Kingston, supra. 

52.. Society for Prevention of Mu- 
nicipal Waste, ete. v. Mitchell, 99 
Misc. 552, 166 NYS 17. 

53. U. S.—Lehigh Valley R. Co. v. 
New Jersey Public Utilities Comrs., 
O78 UO. S.24, 429 SCt 69, 73 Tied cher, 
62 ALR 805; Erie R. Co. v. New Jer- 
sey Public Utility Comrs., 254 U. S. 
394, 41 SCt 169, 65 L.-ed. 322 [aff 90 
N. J. L. 672 mem, 103 A 1052 mem (aff 
89 N. J. L. 57, 98 A 13)]; Passaic Wa- 
ter Co. v. New Jersey Public Utility 


The 


Comrs., 254 U. S. 394, 41 SCt 169, 65 
L. ed. 322 [aff 90 N. J. L. 714 mem, 
103 A 1053 mem]; Western Union Tel. 
Co. v. New Jersey Public Utility 
Comrs.,; 254) Us S. 394, 41) SCt 169), 65 
L. ed. 322 [aff 90 N. J. L. 729° mem, 
103 A 1055 mem]; Fullerton v. New 
Jersey Public Utility Comrs., 254 U.S. 
894, 41 SCt 169, 65 L. ed. 322 [aff 90 
Nid 677 meni #108" Aw1L.0 51 inena|; 
Morris v. New Jersey Public Utility 
Comrs., 254 U. S. 394, 41 SCt. 169, 65 
Led: 322 [aff 90°N. J. 1.1694 mem, 
103 A 1053 mem]; Meyer v. New Jer- 
sey Public Utility Comrs., 254 U. S. 
394, 41 SCt 169, 65 L. ed. 322 [aff 90 
N. J. L. 694 mem, 103 A 1053 mem]; 
Public Serv. R. Co. v. New Jersey 
Public Utility Comrs., 254 U. S. 394, 
41 SCt 169, 65 L. ed. 322 [aff 90 N. J. 
L. 715 mem, 103 A 1054 mem (aff 89 
N. J. L. 24, 98 A 28)]; New York, etc., 
RCo. ver Bristol; Loin Ua Siatoo Oe 
SCt 437, 38 L. ed. 269. 

Conn.—New York, ete, R. Co.’s 
App., 62 Conn. 527, 26 A 122; Wood- 
ruff v. New York, etc., R. Co., 59 Conn. 
63, 20 A 17; Westbrook’s App. 57 
Conn. 95, 17 A 368; Woodruff v. Cat- 
lin, 54 Conn. 277, a a 849. 

I1l.— Chicago, Ru Co; wo Lake 
County, 287 Ill. 337, 122 NE 526. 

Ind.—Morris v. Indianapolis, ged 
Ind. 369, 94 NE 705, AnnCas1915A 65. 

Mass.—Norwood v. New York, etc., 
R.. Co., 161 Mass. 259, 3% NE 199. . 

Mo.—State v. Public Serv. Commn., 


306 Mo. 149, 267 SW 102; State v. 
Public Serv. Commn., 272 Mo. 645, 
199 SW 999; American Tobacco Co. 
v. Missouri Pac. R. Co., 247 Mo. 374, 
157 SW 502 

Y.—Peo. v. Bradley, 207 N. Y. 


N. 

592, 101 NE 766; Matter of Boston, 
etc., R. Co., 64 App. Div.4257, 272. NWS 
32 Taft 170 N. Y. 619, 63 NE 1125]; 
Peo. v. Purdy, 149 NYS 315. 

N. C.—Durham v. Southern R. Co., 
185 N. Co 240117 (ShaL7: 

Pa.— Westmoreland Chemical, etc., 
Co. v. Public Serv. Commn., 294 Pa. 
451, 144 A 407; Erie R. Co. v. Public 
Serv. Commn., 271 Pa. 409, 114 A 
357. 

Wis.—Kaiser’s Application, aa: 
Wis. 40, 174 NW 714, 176 NW 781. 

“The legislature was wholly free 
to devise and adopt, within the Con- 
stitution, a system for the elimina- 
tion of grade crossings and impose 


the exercise of its police power, authorize municipal- 


the costs as it chose.’ Peo. v. New 
York Public Serv. Commn., 220 N. Y. 
1, 7, 114 NE 1050. 

[a] Power is not affected by 
prospective bankruptey of the com- 
pany, nor can its engagement in in- 
terstate commerce take away this fun- 
damental right of the state as sover- 
eign of the soil. Erie R. Co. v. New 
Jersey Public Utility Comrs., 254 U. 
S. 394, 41 SCt 169, 65 L. ed. 322 [aff 90 
N. J. 672 mem, 103 A 1052 mem (aff 
SO INGy ed a ua 57, 98 A 13)]; Passaic 
Water Co. v. New Jersey Public Util- 
ity Comrs., 254 U. S. 394, 41 SCt 169, 
65 L. ed. 332 [aff 90 N. J. L. 714 mem, 
103 A .1053 mem]; Western Union 
Tel. Co. v. New Jersey Publie Utility 
Comrs., 254. U. S. 394, 41 SCt 169, 65 
i. ed. 399 [aff 90 N. J. L. 729 mem, 
103 A 1055 mem]; Fullerton v. New 
Jersey Public Utility Comrs., 254 U.S. 
394, 41 SCt 169, 65 L. ed. 322 [aff 90 
Nid. L677 mem, 103 A 1051 mem]; 
Morris v. New Jersey Public Utility 
Comrs., 254 U. S. 394, 41 SCt 169, 65 
L. ed. 322 [ae Meyer v. Public Utility 
Comrs. Bd., N. J. L. 694 mém, 103 
A 1053 Bea Meyer v. New Jersey 
Public Utility Comrs., 254 U. S. 394, 
41 SCt 169, 65 L. ed. 322 [aff 90 N. J. 
L. 694 mem, 103 A 1053 mem]; «Pub- 
lic Serv. R. Co. v. New Jersey Public 
Utility Comrs., 254 U. S. 394, 41 SCt 
169, 65 L. ed. 322 [aff 90 N. J. L. 715 
mem, 103 A 1054 mem (aff 89 N. J. L. 
24, 98 A 28)]. 

{[b] Statute is not unconstitutional 
or unreasonable, although it does not 
give the railroad the alternative to 
eliminate the danger of a grade cross- 
ing by decreasing the number of train 
movements. Hrie R. Co. v. Public 
Utility Comrs., 89 N. J. L. 57, 98 A 13 
[aff 103 A 1052-mem]. 

[c] Seniority of railroad.—Rail- 
road companies may be required, at 
their own expense, not only to abolish 
existing grade crossings, but also to 
build and maintain suitable bridges 
or viaducts to carry highways newly 
laid out over their tracks, or to carry 
their tracks over such highways. 
Hrie R. Co. v. New Jersey Public Util- 
ity Comrs., 254 U. S. 394, 41 SCt 169, 
65 L. ed. 332 [aff 90 N. J. L. 672 mem, 
103 A 1052 mem (aff 89 N. J. L. 57, 
98°A 13)]; Morris v. New Jersey Pub- 
lic Utility Comrs., 254 U. S. 394, 41 
SCt 169, 65 L. ed. 322 [aff 90 N. J. L. 
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ities to do 
mentality of a commission,®® which may be either 
general or special,°* or it may require such aboli- 
tion by statute under a reserved power to alter or 


amend the charter of the railroad.®? 
power of the state cannot be alienated by contract.°* 
The Federal Transportation Act®® does not affect 


694 mem, 103 A 1053 mem]; Meyer 
v. New Jersey Public Utility Comrs., 
254 U. S. 394, 41 SCt 169, 65 L. ed. 322 
{aff 90 N. J. L. 694 mem, 103 A 1053 
mem]; Passaic Water Co. v. New Jer- 
sey Public Utility Comrs., 254 U. S. 
394, 41 SCt 169, 65 L. ed. 322; Public 
Serv. R. Co. v. New Jersey Public 
Utility Comrs., 254 U. S. 394, 41 SCt 
1695 G5, 1.5ed.. 322 isLatt.90 Neo de Ls 715 
mem, 103 A 1054 mem (aff 89 N. J. L. 
24, 98 A 28)]; Fullerton v. New Jer- 
sey Public Utility Comrs., 254 U. S. 
394, 41 SCt i169, 65 L. ed. 322 [aff 90 
Nod. L677 mem, 103 A i051 mem]; 
Western Union Tel. Co. v. New Jersey 
Public Utility Comrs., 254 U. S. 394, 
4) SCt. 169, 65. L. eds 322, [aff 90. N. 
J. du. 729, mem, .103 A 1055 mem]; 
Brie R. Co. v. Public Utility Comrs., 
SOIONG (Je plus ON, Sel, 13. Pathe £03 yA. 
1052 mem]. 

[ad] Nature of changes. —The nec- 
essary change or elevation of grades 
of streets and the depression and 
elevation of railroad tracks crossing 
public streets, as authorized by a 
statute, abolishing grade crossings, 
are street improvements for the bene- 
fit of the traveling public, within the 
police power for:‘the conservation of 
the public safety and welfare. Mor- 
ris v. Indianapolis, 177 Ind. 369, 94 
NE 705, AnnCas1915A 65. 

[e] ‘Sidetracks.—The rights of 
owners of sidetracks, which will be 
dislocated by the elimination of a 
grade crossing, are subordinate to 
changes in the main tracks, otherwise 
lawful. Erie R. Co. v. New Jersey 
Public Utility Comrs., 254 U. S. 394, 
41 SCt 169, 65 L. ed. 322 [aff 90 N. 
J. L. 672 mem, 103 A 1052 mem (aff 
BSUN Se Aue, Oly 298. Av Sd) Je 

54. Peo. v. Union Pac. R. Co., 20 
Colo. 186, 37 P 610; State v. Union 
Pace oR: Go., 94 Nebr. 556, 143 NW 918; 
Chattanooga v. Southern R. (CLO, 128 
Tenn. 399, 161 SW 1000. 

[a] Acquisition of land by a mu- 
nicipality for elimination of a grade 
crossing may be authorized by the 
state in the exercise of its police 
power. Peo. v. Public Serv. Commn., 
220 N.Y. 1, 114 NE 1050. 

Power of municipality see infra § 
380 

55. U. S.—New Work, 6tc., .%..CO. We 
Bristol, 151 U. S. 556, 14 SCt 437, 38 L. 
ed. 269 [aff 62 Conn. 527, 26 A 123). 

Conn.—Woodruff v. New York, etc., 
mR Coy 59) (Conn. 63,20" A’ 17; Wood- 
ruff v. Catlin, 54 Conn. 277, 6 "A 849. 

Ill. —Chicago, ete, R. Go. v. Lake 
County, 287 Ill. 337, 122 NE 526 (not 
a delegation of legislative authority). 

Mo.—Chicago, etce., R. Co. v. Public 
Serv. Commn., 315 Mo. 1108, 287 SW 


617. 

N. Y.—Peo. v. Bradley, 207 N. Y. 
592, 101 NE 766; Matter of New York 
Cent., ete., R. Co., 136 App. Div. 760, 
121 NYS 524 [mod on other grounds 
200 N. Y. 121, 98 NE 515]; Matter of 
Boston, etc., i Co., 64 App. Div. 257, 
72 NYS 32 Taft 170 N. Y. 619, 63 NE 
Sakae 

N. D.—State Highway Commn. v. 
Great Northern R. Co., 51 N. D. 680, 
200 NW 796. 

Pa.—Westmoreland Chemical, ete., 
Co. v. Public Serv. Commn,, 294 Pa. 
451, 144 A 407. 

Wis.—Milwaukee Vv. State R. 


Commn., 162 Wis. 127, 155 NW 948; 
Polk v. State R. Commn., 154 Wis. 
523, 143 NW 191. 

“The question whether a _ grade 


crossing shall be abolished where the 
public safety requires it is one which 
may be left to an administrative body, 
such as the utilities commission, for 
its decision under the circumstances 


so,°* or it may act through the instru- 
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The police 


of each particular case, subject to 
review as to the reasonableness of its 
in the eros 


conclusion as provided 
Chicago, etc., R. Co. v. Cavanagh, 
Ill. 609, 614, "116 NE 128. 

Power of commission see infra § 
349% 

56. Mooney v. Clark, 69 Conn. 241, 
37 A 506, 1080; New York, etc., R. 
Co.’s App. 62 Conn. BOT weer Aw Laas 
Woodruff v. New York, ete., RitCo., 59 
Conn. 63, 20 A 17. 

Powers’ of special commissioners 
see infra § 382. * 


57. U. S.—New York, etc., R. Co. 
Vv. Bristol, 154,..U...S...556.) 14 SCts43%, 
38 L. ed. 269. 


Conn.—New York, etc. R. Co.’s 
Apps, 62 Connwcb2t, 26 cAek2Z2. 

Mass.—Norwood v. New York, etc., 
R. Co., 161 Mass. 259, 37 NE 199: 

N. J.—Montclair v. New York, etc., 
R. Co., 45 N. J. Hq. 436, 18 A 242. 

N. Y.—Peo. v. Boston, ete; Ra Cor, 
TOWING aX 6 09% 

Reservation of power to alter or 
amend charter see supra §§ 45, 46. 

58. Erie R. Co. v. New Jersey Pub- 
lic Utility Comrs., 254 U. S. 394, 41 
SCt 169, 65 -L. ed. 322 [aft 90 N. J. L. 
672 mem, 103 A 1052 mem (aff 89 N. J. 
LY btm os: Aa es) Ie tate AV. Public 
Serv. Commn., 306 Mo. 149, 267 SW 


102; American Tobacco Co. v. Mis- 
sourr Pac. RR. Coes 1) Mo. M374 7. 
Sao 


Transportation Act (1920) US 
CA tit 49 § 422. 

60. Lehigh Valley R. Co. v. New 
Jersey Public Utility Comrs., 278 U. 
S. 24, 49 SCt 69, 73 L. ed. 161, 62 ALR 
8057 Chicago; etc, RR. Co. iv.) Public 
Serv. Commn., 315 Mo. 1108, 287 SW 


617; Chicago, etc., R. Co. v. State R. 
Commn., 187 Wis. 364, 204 NW 606. 
61. See supra § 74. 4 
62. Me.—Maine Cent. R. Co. 
Bangor etc,,, R.‘Co., 89 Me. 555, 36 A 


Minn.—State v. Northern Pac. R. 
‘Co., 176 Minn. 501, 223 NW 915. 

Mo.—Chicago, ete., R. Co. v. State 
Highway Commn., 17 SW (2d) 5385; 
State v. Public Serv. Commn., 306 Mo. 
149, 267 SW 102. 

N. Y.—Nicholas v. Park, 209 App. 
Div. 319, 204 NYS 584 [aff 241 N. Y. 
584 mem, 150 NE 565 mem]; Peo. v. 
Public Serv. Commn., 173 App. Div. 
164,159 NYS 48 [rev on other grounds 
220 Net Wer Derbi NE a10500 9 Ina re 
Terminal R. Co., 122 App. Div. 59, 106 
NYS 655 [aff 192 N. Y. 534 mem, 84 
NE 1121 mem]. See Matter of Grade 
Crossing Elimination, 226 App. Div. 
255, 234 NYS 605 (order for elimina- 
tion of railroad grade crossings finally 
determines manner of elimination, and 
does not present question of taking 
property without compensation). 

Pa.—Com. v. Washington, 10 Pa. 
Dist. & Co. 687; Muller v. Philadel- 


pie CLC); UR, OOl,40- hae Disty.&. Co. 
12 

[a] That such statute authorizes 
commissioners to make their own ju- 


risdiction cannot be urged as an ob- 
jection to its constitutionality where 
the jurisdiction of the commission to 
proceed on its own motion depends 
upon the failure of the directors of 
the railroad to remove or apply for 
the removal of the grade crossing, 
and the opinion of the commissioners 
that the crossing is one for the re- 
moval of which the directors should 
have applied, and their opinion that 
the financial condition of the company 
is such as will warrant the order for 
removals “New York, -etcy,. #R:. Co,’s 
App., 62 Conn. 527, 26 A 122 [aff 151 
U.-S..556, 14-SCt 437, 88 L. ed. 269]. 
[b] Regulation of common car- 
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the state’s power to abolish grade crossings.°° 

[§ 379] (2) Public 
State boards or commissioners intrusted with the 
general control and regulation of railroads®? are 
frequently given general control with regard to 
changes of grades at crossings.®? 
controlled by the statutes conferring them,®* and 


Boards or Commissions. 


Their powers are 


riers.—A statute giving a commission 
power of regulation over common car- 
riers does not give it power to change 
the grade of streets and exercise pow- 
er of eminent domain. Spokane v. 
Spokane, ete., . Co., 75 Wash. 651, 
135 P 636 (no delegation). 

[c] Statutory authority to investi- 
gate accidents and to make such or- 
ders with respect thereto as seen just 
and reasonable does not authorize the 
commission to make an order, after 
such investigation, closing a crossing, 
where the authority to close cross- 
ings is specifically covered by another 
provision. Bamberger Electric R. Co. 
v. State Public Utilities Commn., 59 
Utah 351, 204 P 314. 

[d] Failure to provide for notice 
to a munieipality does not render a 
public utilities act invalid. San Jose 
v. State R. Commn., 175 Cal. 284, 165 
Bevis. 

[e] In Indiana.—Railroad Commn. 
Act § 6, as amended by Acts (1913) ¢ 
306 § 1 (Burns St. Annot. [1914] § 
5536), being incompatible with Grade 
Crossing Act § 9 (Burns St. Annot. 
[1914] § 5556i), and being the last ex- 
pression of the legislature, repeals 
the latter by implication, and provides 
exclusive procedure before the public 
service commission. McCardle_ vy. 
ae County, 195 Ind. 281, 144 NB 

{[f{] In Louisiana.—Under Const. 
(1921) art 6 § 4, relative to the powers 
of the public service commission, § 9, 
rendering existing: acts relating to the 
railroad commission applicable, and 
Act (1918) No. 132, relative to the 
powers of the railroad commission, 
the public service commission had au- 
thority to order the construction of an 
Overhead crossing at a public high=- 


way. Gulf, etc., R. Co. v. State Pub- 
Wea Serv. Commn., 151 La. 635, 92 S 
[g] In Wisconsin.—L. (1909) ¢ 


540, providing for elimination of grade 
crossings by the commission as 
amended by L. (1911) c 191, being St. 
(1911) §§ 1797—12e to 1797-12), if in 
conflict with, being also later, pre- 
vails over, to the extent of the con- 
flict, §§ 1299h1,_ 1797—12d, 1836, as to 
grading and maintaining the highway 
where it crosses or is crossed by a 
railroad, and maintenance of safety 
devices at grade crossings. Polk v. 
State R. Commn., 154 Wis. 523, 143 
NW 191. 

Power of state to exercise police 
ties through commission see supra 

378, 

63. See statutory provisions; 
cases infra this note. 

[a] In Kansas.—Where the state 
highway commission has power over 
grade crossings at township roads 
only to declare the necessity for their 
elimination, it cannot order their 
elimination where the county commis- 
sion has not acted. State v. St. 
Louis-San Francisco R. Co., 124 Kan. 
433, 260 P 980 (restoration of grade 
crossing, eliminated by highway com- 
mission without permission of county 
commissioners, held not required, 
where restoration would disrupt rail. 
way service). 

[b] In New York.—(1) In pro- 
ceedings under Railroad L. § 91, to 
change a grade crossing to an over- 
head crossing, the public service com- 
mission has no power to appropriate 
the railroad’s land for an approach, 
where not necessary aS an engineer- 
ing proposition, in view of § 94 subd 
4, providing that the expense of the 
change shall be shared equally ‘by the 
state and the railroad. In re State 
Commn, of Highways, 239 N, Y. 279, 


and 
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where their powers conflict with those which would 
otherwise fall within the jurisdiction of municipal 
authorities with regard to the control of streets or 
highways, the latter must give way. 
commission may ordinarily determine the manner 
in which the separation is to be made,®* the drain- 


age requirements,°® the clearance 


and, if an underpass is required, the commission may 
regulate the width of the road thereunder,®*® and 


146 NE 879. (2) The enumeration in 
Grade Crossing Act § 2a, as added by 
L. (1906) ec 144, of certain street 
crossings in the city of Buffalo which 
the commissioners may _ eliminate, 
limits their authority to the cross- 
ings mentioned and .to such other 
crossings as shall necessarily be 
affected by the plan adopted; and 
the mention of a grade crossing 
at Niagara Street did not author- 
ize them to eliminate a crossing at 
Dearborn Street, where there was no 
necessary, and not merely convenient, 
connection between the elimination of 


the two. Guenther v. Patch, 76 Misc. 
649, 1385 NYS 629 [rev on other 
grounds 155 App. Div. 27, 140 NYS 


223]. (3) The board of railroad com- 
missioners, in determining, under 
Railroad L. § 89, that a street should 
cross railroad yards constructed un- 
der authority granted by the supreme 
court under § 21, had no authority to 
require the railroad to keep the ap- 
proaches to the overhead bridge out- 
side of the railroad property in good 
repair. Peo. v. Public Serv. Commn., 
Zoe INDY ws 13) SNR 6493. (4): The 
Railroad Law of 41897, providing 
that all steam surface railroads “ex- 
cept additional switches and _ sid- 
ings’’ must be so constructed as to 
avoid grade crossings where prac- 
ticable, confers on the board of rail- 
road commissioners authority to 
eliminate grade crossings and also to 
determine how sidings or switches 
shall be taken over a highway, where 
a railroad company concedes that the 
board may deal with them, the quoted 
words being an exception available to 
a railroad company seeking the bene- 
fit of the statute. Matter of Buffalo 
Terminal R. Co., 122 App. Div. 59, 896, 
LOOP INAS ODD acOO ou altho, INS Yr Daa 
mem, 84 NE 1121 mem]. (5) Under 
Pub. Serv. Commn. L. (L. [1907] pp 
936, 937 c 429) §§ 80, 85, the commis- 
sion succeeds to the powers of the 
board of railroad commissioners un- 
der the grade crossing provisions of 
‘Railroad L. (L. [1897] p 794 ¢ 754) § 60 
et seq, even as to matters commenced 
and pending when the later act took 


effect. Peo. v. State Public Serv. 
Commn,, 130 App. Div. 335, 114 NYS 
636 [app dism 195 N. Y. 562 mem, 88 
NE 1128]. 

[c] In Vermont.—(1) Under Acts 
(1906) No. 125 p 134 § 1, provid- 


ing that the selectmen of a town 
may petition the railroad commission- 
ters to close a dangerous cross- 
ing, whereupon the commission- 
ers, after hearing, shall determine 
what alterations or removals, if any, 
shall be made, and by whom, and 
shall apportion the expense, Including 
the damages to any person whose 
land is taken, etc., among the state, 
the town, and the railroad company, 
it is not within the scope of the au- 
thority of the commissioners, in 
granting an order for taking land, to 
order a highway to be laid over a par- 
ticular route, their authority extend- 
ing no fur ther than to adjudge wheth- 
er the taking of land was necessary 
for the elimination of the crossing 

leaving the route of the highway to 
the selectmen, who alone have au- 
thority to fix its location. Stimets v. 
Highgate, 81 Vt. 231, 69 A 878 (where 
the selectmen in their petition de- 
scribed a particular route, and the 
commissioners adopted it in their or- 
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Thus the 


of a viaduct,®* 


der, the fact that they exceeded their 
authority in this respect was not 
material; on plaintiff's petition for 
the appointment of commissioners to 
assess damages, no objection was 
made). (2) Under the act the commis- 
sioners had no authority to take nec- 
essary land, nor to appraise the dam- 
ages for land taken. Stimets v. 
Highgate, supra. (3) The selectmen 
properly proceeded@ within the scope of 
the commissioners’ order to lay the 
highway made necessary by the aboli- 
tion of the crossing, and to assess 
the damages as they would have done 
had they acted on their own motion, 
or under the statute, in laying out a 
highway on the petition of three free- 
holders. Stimets v. Highgate, supra. 

{d] In Canada.—(1) The jurisdic- 
tion of the board is confined in cases 
of separation of grades to the public 
interest in so far as Dominion fran- 
chises are concerned and the proper 
administration of them by Dominion 
railway companies. Winnipeg v. 
Canadian Pac. R. Co., 18 CanRCas 317. 
(2) Where the railway board has or- 
dered the carrying out of a work that 
involves the expropriation of land 
reguired to safeguard a _ highway 
erossed by a railway, the court has 
no jurisdiction to go behind the order 
of the board in any respect. Boland 
v. Canadian Nat. R. Co., [1925] 4 Dom 
LR. 582 [aff 56 Ont. L. 653, [1925] 2 
DomLR 1067]. (3) The board does 
not pass on matters of contract and 
civil rights between the parties con- 
cerned in the work of grade separa- 
tion. Vancouver v. Vancouver, etc., 
R., ete., Co., 18 CanRCas 296. (4) Up- 
on an ‘application by a municipality 
for specific performance of an agree- 
ment with a railway company for the 
construction of a subway, the power 
of the board, under § 35, to deal with 
the whole question in the ‘interests 
of public safety is not limited by the 
exact conditions of the agreement, but 
the board may order the enforcement 
of the agreement with variations. 
Saskatoon vy. Canadian Nat. R. Co., 
28 CanRCas 339. 

[e] Statutes construed.—‘‘May,” 
as used in va statute providing that 
the commission may order the altera- 
tion of a crossing, is mandatory as to 
the company affected. Erie R. Co. v. 
Public Utilities Comrs., 89 N. J. L. 57, 
98 A 13 [aff 103 A 1052 mem]. 

64. Los Angeles Civic Center As- 
soe. v. State R. Commn., 175 Cal. 441, 
166 P 351; Cullen v. New York, etc., 
RCo, 66) Conn? 211, 33) 2A4'9OT'0: 

65. State v. Public Serv. Commn., 


306 Mo. 149, 267 SW 102; Matter of 
New York, etc., R. Co., 136 App. Div. 
760, 121 "NYS 524 [mod on other 


grounds 200 N. Y. 121, 93 NE 515]; 
Marcus Hook v. Public Serv. Comman., 
87 Pa. Super. 210; Muller v. Philadel- 


phia, ete> RCo, vemean Dist. ma 1Cos 
121) 

66. Chicago, etc: IR. Co. vx Staite 
Highway. Commn., (Mo.) 17 SW (2d) 
Deas 

67. State v: Public Sery. Commn., 


317 Mo. 172, 295 SW 86. 


68. Lehigh Valley R. Co. v. Public 
Utility Comrs., (N. J. Sup.) 1387 A 442, 
69. Lehigh Valley R. Co. v. Public 


Utility Comrs., supra. 

70. In re State Commn. of High- 
ways, 289 N. Y. 279, 146 NE 379. 

71.7 EriewRs Co. oven Public Utility; 


a [§ 379 


the curve in the road so as to make it cross more 
nearly at right angles;°° or it may extend a cross- 
ing over the entire right of way of the railroad,*® 
or order whatever is necessary and incidental to the 
change of grade! such as changes in property and 
facilities of the railroad,*? relocation of a portion of 
the tracks,7* relocation of spur track,‘ construction 
of supporting abutments within the limits of the 
highway,*® or a change in location of trolley tracks 


Comrs:, 89) NIJ) ls 575 98" Ae 13 fate 
103 A 1052 mem]; Muller v. Philadel- 
phia, ete., R. Co., 3 Pa. Dist. & Co. 121; 
Sayers v. Montpelier, etcs, ~R= Co}; 90 
Vt. 201, 97 A 660, AnnCas1918B 1050; 
Bessette v. Goddard, 87 Vt. 77, 88 A il 

{a] Rule applied.—(1) Where an 
order of the public utility board mere- 
ly directs alteration of crossings by 
changing of highways and _ recon- 
structing the railroad, and perform- 
ing such work as is required thereby, 
a change of location of a _ station 
building, not fairly incidental to 
changing of the highways, is not re- 
quired. Erie R. Co. v. Public Utility 
COomrs, 1289 INdiana Soran be giteuite 
103 A 1052 mem]. (2) Nor does such 
an order require changes in private 
sidings not within the right of way 
(Erie R. Co. v. Publie Utility Comrs., 
supra), (3) nor construction of struc- 
tures for private parties in substi- 
tution for structures not occupied by 
them as lessees (Erie R. Co. v. Public 
Utility Comrs., supra). (4) The com- 
missioners could not, in ordering the 
abolition of a grade crossing and con- 
struction of a subway at a depot ap- 
proach, require the removal of a num- 
ber of tracks, unless that was a nec- 
essary incident to the construction of 
the subway, nor could it require the 
construction of an underground bag- 
gage room with an elevator, in connec- 
tion with the order directing the con- 
struction of the subway, unless such 
baggage room was a-necessary inci- 
dent thereto, it only being authorized 
to require the construction of what- 
ever is necessarily incident to a safe 
and convenient subway. Bacon v. 
Boston, ete., R. Co., 83 Vit. 4241, -76_ A 

[b] Subsequent orders.—W here 
the commission orders separation of 
railroad and street grades, the plan 
contemplating the raising of the 
grade of the track at another street, 
on controversy between the railroad 
and the city concerning the grade at 
the other street it is the commission’s 
duty, on the road’s application, to per- 
mit it to raise the grade at such other 
street. Cleveland, etc., R. Co. v. State 
Public Utilities Commn., 273 Ill. 210, 
112 NE 689. 

72. Cullen v. New York, etc., R. 
Co., 66 Conn. 211, 33 A 910; Chicago, 
CLOR ME LO Ome Cavanagh, 278 Ill. 609, 
116 NE 128; Erie -R. Co. v. Public 
Utility Comrs., 103 A 1052 mem [aff 
89 Ned. a. bt 9S “Av Lola cron Gon 
v. Public Serv. Commn., 76 Pa. Super. 
170 [aff 271 Pa. 409 cine A 357]. 


73. Matter of New York Cent., etc., 
ate 136 App. Div. 756, 121 NYS 
74. New York, etc., R. Co.’s App., 


75 Conn. 264, 53 A 314; Armour v. 


New... York, ete,,0R.%Cos, 4 EiRe eases 
103 ASA 030: 
75. Bristol v. New England R. Co., 


70 Conn. 305, 39 A 235, 40 LRA 479. 
[a] Authorizing encroachment on 
highway.—Railroad commissioners in 
abolishing a grade crossing may au- 
thorize a railroad company to con- 
struct a supporting abutment for the 
overhead crossing within the limits 
of the highway, and if a municipal- 
ity deems such encroachment to be 
unnecessary, its only remedy is by 
appeal from the order of the commis- 
sioners. Bristol v. New England R. 
ray 70 Conn. 305, 39 A 2385, 40 LRA 


LS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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upon the street or highway,7’* or construction of a 
farm crossing;** and it may provide for the ne- 
cessity of widening the highway in the near fu- 
ture;** but the construction of a crossing abolish- 
ing a grade crossing cannot be ordered because of 
some contingency which may not happen and: the 
crossing not having any present use.’® 
Discontinuance or alteration of highways. The 
commission has no authority as an independent mat- 
ter to discontinue existing highways or lay out new 
ones,®® and cannot abolish a grade crossing merely 
by discontinuing the highway crossed;*! but when 
necessary in order to effect the abolition of a grade 
crossing the commission may change the location of 
the highway,*? and nearby crossings may be closed,** 
or the highway or a portion thereof may be discon- 
tinued and another substituted,** such changes be- 
ing deemed to be merely alterations in the existing 
way and not an independent discontinuance or ¢on- 
struction of a new way,®° and such additional land 
may be taken as is necessary for effecting the 
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practically the same public needs so as to be in fact 
a substitute for the original way and not a new 
highway.88 The commission cannot change the lo- 
cation of a way where it is practicable to separate 
the grades at the existing location.*® A plan which » 
does not require abandonment of a road should re- 
ceive careful consideration when the abandonment . 
will cause great loss and inconvenience for which. 
no recovery could be had.®® The commission need 
not furnish a new crossing for each grade crossing. 
it orders closed.?? 

Railroads to be constructed. Statutes authorizing 
a change of a highway to eliminate a grade crossing 
give no power to change a highway to avoid a grade: : 
crossing of a railroad not yet constructed.°? 

Crossings which may be abolished. Under a stat- 
ute empowering the board of public utility commis- 
sioners to eliminate a grade crossing that impedes 
public travel, it is sufficient that the crossing checks, 
hinders, or delays travel.°? Where no highway ex- 
ists, the commission cannot order the abolition of a: 


change.*® 
such a discontinuance or new 


tion of the crossing,®? and the new 


76. New Paltz, etc., Tract. Co. v. 
Central New England R. Co., 84 Misc. 
528, 147 NYS 624;+ Muller v. Philadel- 
phia, etc., R. Co., 3 Pa. Dist. & Co. 121. 

[a] Effect of order.—An order of 
the railroad commission approving a 
plan for carrying railroad tracks un- 
der a turnpike did not move trolley 
tracks along the turnpike off the trol- 
ley company’s own right of way, al- 
though they were to be raised and 
carried upon a bridge in the highway. 
New Paltz, etc., Tract. Co. v. Central 
New England R. Co., 84 Misc. 528, 147 
NYS 624 

he Sayers v. Montpelier, etc., R. 
Co., 90 Vt. 201, 97 A 660, AnnCas1918B 
1050. 

78.. Matter of New York Cent. R. 
Co., 226 App. Div. 447, 235 NYS 505 
faft 252 N.*Y. 583 mem, 170 NE (152 
mem]. 

79. Sarpy County v. Omaha, etce., 
R. Co., 116 Nebr. 516, 218 NW 403 
(contingency being that the road be 
graded, paved, and opened). 

80. Doolittle v. Branford, 59 Conn. 
402, 22 A 336; Blake v. Concord, etc., 
isn Co., 73 N. H. 597, 64 A 202. 

[a] Rule applied. —The commis- 
sion has no power to apportion the 
costs of a relocation and construction 
of a state highway. Erie R. Co. v. 
Public Serv. Commn., 77 Pa. Super. 
196. 

$1. \ Blake v. Coneord, etc., R. Co., 
73 N. H. 597, 64 A 202. 

82. Gonn.—Doolittle _v. Branford, 
59 Conn. 402, 22 A 336. 

Me. —Maine Cent. R. Co. v. Bangor, 
etc., R. Co., 89 Me. 555, 36 A 1050. 

N. H.—Leighton v. Concord, ete., 
bain Renta: 224 553A 938: 

J— rie Ri Col. ‘Public: Utility: 
Géuien SOTINGA lan Dts) (98 eA LS att 
103 A 1052 mem]. 

Oh.—Stoner v. Railroad Co., 9 Oh 

v. Public Serv. 


NPNS 337. 

Pa.—Erie R. Co. 

Commn.. 77 Pa. Super. 196. 

Vt.—Sayers v. Montpelier, etc., R. 
Co., 90 Vt. 201, 97 A 660, AnnCas1918B 
1050. 

[a] Authority to change location 
of highways goes no further than to 
order such changes as are necessary 
and fairly incident to the purpose of 
adapting railroads and public high- 
ways as will be best to promote the 
safety and convenience of the public. 
—Sayers v. Montpelier, etc., R. Co., 90 

Vt. 201, 97 A 660, AnnCasi918B 1050 
(abolition of grade crossing). 

[b] “Necessity must be shown in 
the order for elimination by discon- 
tinuance of a highway. Bessette v. 


The commission can, however, make only 
construction 
properly incidental to the necessary change in loca- 


as 1s 
grade.?® 
way must serve | the commission 


{ Goddard, 87 Vt. 77, 88 A 1. 

fe] In Qhio the director of high- 
ways may relocate a highway or 
change the grade above or below the 
railroad track to eliminate a grade 
crossing. Baltimore, etc., Colne 
State Public Utility Commn., (St.) 
171 NE 854 (director of highways 
may order relocation of highway and 
separation of grades at new location, 
where reasonably necessary and ex- 
pedient). : 

83. Lehigh Valley R. Co. v. Public 
Utility Comrs., (N. J. Sup.) 137 A 442; 
Rockingham County v. Norfolk, etc., 
R. Co., 197 N. C. 116, 147 SE 832; Bush 
v. Grand Trunk, etc., R. Cos., 16 Can 
RCas 437. 

[a] When crossing has been closed, 
the county is not authorized to rein- 
corporate the crossing into the .coun- 
ty system. Rockingham County v. 


‘Norfolk, etc., R. Co., 197 N. C. 116, 147 


SE 832. 

{b] Where parallel streets extend 
across railroad tracks and the cross- 
ing is dangerous, the board of rail- 
road commissioners may decide how 
many viaducts shall be constructed 
and determine that the traffic on cer- 
tain streets may be diverted into such 
viaducts, especially where the rail- 
road company will pay the expenses 
of the construction of the viaducts 
and the damages resulting to prop- 
erty owners. Matter of Buffalo Ter- 
minal Ri Co.;' 122 App. Div. 59" 896, 
106 NYS 655, 659 [aff 192 N. Y. 534 
mem, 84 NE 1121 mem]. 

84. Conn.—Meriden v. Bennett, 76 
Conn. 58, 55 A 564; Cullen v. New 
York, ete., R. Co., 66 Conn. 211, 33 A 
910. 

Me.—Maine Cent. R. Co. v. Bangor, 
etc., R. Co., 89 Me. 555, 36 A 1050. 

N. H.—Leighton v. Concord, 
R. Co., 72_N. H. 224,55 A 938. 

N. ¥. atter of Buffalo Terminal 
Ro Cos 122 App. Div. 59, 106 NYS 655 
[aff 192 N. Y. 534 mem, 84 NE 1121 
mem]. 

Pa.—Salem Tp. v. Public. Serv. 
Commn., 76 Pa. Super. 374; Erie v. 
Public Serv. Commn., 74 Pa. Super. 265. 

Vt.—Sayers v. Montpelier, ete., BR: 
Co., 90 Vt. 201, 97 A 660, AnnCas1918B 
1050. 

Wash.—State v. Department of 
Public Works, 1385 Wash. 644, 238 P 
621. 

Wis.—Chicago, ete., R. Co. v. State 
R. Commn., 167 Wis. 185, 167 NW ro 

Ont.—Brant v. Canadian Pac. 
Co., 36 Ont. L. 619, 20 CanRCas 26s, 
30 DomLR 782. 

[a] ‘Scope of power.—The statute 


ete., 


grade crossing.®# 
been held not to extend to private crossings at 
A grade crossing constructed by order of 


The power of the commission has. 


as a temporary substitute for an 


giving to the public service commis- 
sion euthority to open highways and 
to abandon highways, in connection 
with the reconstruction or abolition 
of grade crossings, applies only to 
highways located in boroughs or 
townships. Erie v. Public Serv. 
Commn., 74 Pa. Super. 265. 

[b] Conflict with municipal pow- 
er.—A statute conferring upon munic- 
ipalities the control and jurisdiction 
over the city streets is not inconsist- 
ent with the provisions of the Pub- 
lic Service Company Law. In so far 
as the closing of streets is a neces- 
sary concomitant to the abolition of 
a grade crossing, the public service 
commission, to that extent, has con- 
trol of the Streets of a municipal di- 
vision. Erie v. Public Serv. Commn., 
74 Pa. Super. 265. 

[c] Portion of way may be discon- 
tinued and a new portion constructed 
connecting two other existing ways. 
so as to avoid crossing the railroad 
entirely at such place, and the length 
of the new way which may be con- 
structed for such purpose’ depends 
upon the circumstanees of the par- 
ticular case. Meriden v. Bennett, 76 
Conn. 58, 55 A 564. 

85. Doolittle v. Branford, 59 Conn. 
402, 22 A 336. 

86. Maine Cent. R. Co. v. Bangor, 
ete), Ri Co.,.89 Me. 555, 86 “AN 1050. 
State v. Public Serv. Commn., 306 
149, 267 SW 102. 

87. Blake v. Concord, ete, R. 
73 N. H. 597, 64 A 202. 

88. Blake v. Concord, etc., R. 


supra, 
Fairfield’s App., 57 Conn. 167, _ 


83s. 
17 A 764. 

90. Matter of Grade Crossing 
Elimination, 226 App. Div. 255, 234 
NYS 605. 

91. Chicago, etc., R. Co. v. State R. 
Commn., 167 Wis. 185, 167 NW 266. 

92. Grinnell v. Portage County, 27 
Oh. Cir. Ct. 118 (holding that, since 
the application of the statute is lim- 
ited to existing crossings of existing 
railroads, the county commissioners 
have no authority to change the loca- 
tion of a highway. in order to avoid a 
grade crossing with a proposed rail- 
road not yet constructed). 

93. Erie R. Co. v. Public Utility 
Comrsi;S9ENY S.A 57) 8 PAM USF hate 
103 A 1052 mem]. ; 

94. Long Island R. Co. v. Shinne-- 
cock Hills, ete., Realty Co., 131 NYS 
885 [aff 156 App. Div. 912 mem, 141 
NYS 1129 mem]; Grinnell v. Portage 
Comntyin cimOh i Cirwetietes. 

95. Bamberger Electric R. Co. v, 


Mo. 
Go.; 
Co., 
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undercrossing is a grade crossing which the commis- 
Under a statute au- 
thorizing the elimination of grade crossings, the com- 
mission has power to require the elimination of a 
grade crossing by a spur track,®* and under a statute 
providing for the elimination and alteration of grade 
crossings in order to assure the safety of the public, 
the commission may require the elimination of a 
spur track, although its use is not attended with the 
same elements of danger as attends the operation- 


sion has power to abolish. 


of through tracks.°*® 
Change of grade crossings. 


lic may be assured, the word 


without its destruction,®® and, 


In a statute confer- 
ring powers upon a commission to eliminate and alter 
grade crossings in order that the safety of the pub- 
“alter” 
strued as meaning the change of a grade crossing 
in order that the 
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will not be con- 


safety of the public may be “assured,” it should be 


State Public Utilities Commn., . 5% 
Utah 351, 204 P 314. 
[a] Test of nature of crossing.— 
(1) A road or crossing may be public, 
. although it can be used by few per- 
sons only, the test being whether any- 
one who has occasion to use the cross- 
ing could object'to its obstruction by 
the railroad, in which event the cross- 
ing is public, or whether such objec- 
tion could be made only by certain 
persons, in which case the crossing is 
private. Bamberger Electric R. Co. 
v. State Public Utilities Commn., 59 
Utah 351, 204 P 314. (2) The fact 
that a private crossing over a railroad 
track was used by those having oc- 
casion to do business with the owners 
thereof does not make the crossing a 
public one, since such use was per- 
missive only. Bamberger Plectric R. 
Co. v. State Public Utilities Commn., 
supra. ' 
[b] Thus, where an existing high- 
way had been vacated by the county 
and a new one laid out which crossed 
an electric railroad track on a bridge, 
and the land in the old highway had 
been conveyed to the adjoining land- 
owners or other railroad company, but 
the railroad company had maintained 
a crossing on the old highway line un- 
der an agreement with two landown- 
ers adjoining the tr acks at that point, 
the crossing maintained was a private 
crossing and not a public one. Bam- 
berger Electric R. Co. v. State Public 
Utilities Commn., 59 Utah 351, 204 P 
314 


96. In re Grade Crossings, 251 N. 
Y. 331, 167 NE 460. 

97. Armour v. New York, etc., R. 
ColesiuR: deaséd,) 103A L03d: 

98. Armour v. New York, etc., R. 
Co., supra. 

99. Armour v. New York, ete. R. 
Co., supra. 

1. Armour v. New York, etc., R. 


Co., supra. 

2. Ala.—Birmingham v. Louisville, 
etc., R. Co., 213 Ala. 92, 104 S 258. 

Tll.— Lord v. Chicago, 274 Ill. 318, 
113 NE 597; Otis El. Co. v. Chicago, 
263 Dll. 419, 105 NE 338, 52 LRANS 
192; Osborn v. Chicago, 105 Ill. A, 217. 

N. C.—Durham v. Southern R. Co., 
185 N. C. 240, 117 SE 17. 

Oh.—Cincinnati v. Cincinnati Tract. 
Cos. 2hiOh Cin cCtuNn. 8.1513: 

Or.—Pearson v. Twohy, 113 Or. 230, 
231 P 129, 36 ALR 1113. 

Wash.—Detamore v. Hindley, 83 
Wash. 322, 145 P 462; Spokane vy. Spo- 
kane, ete., R. Co., 75 Wash. 651, 135 P 
636. 

Wis.—Superior v. Roemer, 154 Wis. 
345, 141 NW 250. 

[a] Interference with operation.— 
A city, in prescribing the manner of 
elimination of dangerous grade cross- 
ings, may, either by itself or by its 
contractor, reasonably interfere with 
the operation of trains to protect pub- 
lic interest. Pearson v. Twohy, 113 


Or! 230,231) Palo 36 ALR ibs: 
3. Minn.—State v. Chicago, etc., R. 
Co., 122 Minn. 280, 142 NW 312. 
Mo.—American Tobacco Co. v. Mis- 
oor Pac. R. Co., 247 Mo. 874, 157 SW 
50 


Nebr.—State v. Union Pac. R. Co., 
94 Nebr. 556, 143 NW 918. 

Or.—Pearson v. Twohy, 113 Or. 230, 
231 PA 29) 636 VAR dats. 

Wash.—Spokane vy. Spokane, etc., R. 
Co., 75 Wash. 651, 135 P 636. 

[a] For example, the city’s power 
to compel a separation of grades has 
been held attributable not only to the 
police power, but also to its statutory 
power to change grades of streets and 
of railway lines thereon. Spokane v. 
Spokane, ete., R. Co., 75 Wash. 651, 
Us52P 636. 

[b] Charter provision (1) giving a 
city council power to require the con- 
struction and maintenance of bridges, 
viaducts, ete., at crossings authorizes 
the council to require a railroad to 
construct a subway at the time a 
street is first opened to travel. Kais- 
er’s Application, 171 Wis. 40, 174 NW 
714, 176 NW 781. (2) Where the 
boundary between a city and a town 
was the middle of a street, the city 
had the same power to compel a rail- 
road company to construct a subway 
under its right of way in its part of 
the street that it would have to com- 
pel it to do so on any other street in 
the city, the town having agreed to 
the improvement. Kaiser’s Applica- 
tion, supra. (3) Under the provisions 
of St. Paul City Charter §§ 116, 125, 
the city has power to require a rail- 
way company to bridge or viaduct its 
streets at crossings. State v. Chicago, 
etc., R. Co., 122 Minn. 280, 142 NW 3812. 

4. Richmond, ete., R. Co. v. Rich- 
mond, 145 Va. 225, 133 SE 800. 

5. See cases infra this note. 

[a] Presumption is in favor of the 
reasonableness of the requirement. 
Chicago, etce., R. Co. v. Minneapolis, 
238 Fed. 384. 

[b] Existence of other feasible 
plans may be shown. Chicago, etc., 
R. Co. v. Minneapolis, 238 Fed. 384. 

[c] Partial unreasonableness.—lIf 
part of an ordinance which is not sev- 
erable is unreasonable and void, the 
whole is void. Knoxville v. Southern 
R. Co., 149 Tenn. 291, 258 SW 143; 

[d] Persons entitled to object.— 
Owners of industries which have spur 
tracks may be heard on the question 
of unreasonableness of an ordinance 
requiring depression of a _ railroad. 
Chicago, ete., R. Co. v. Minneapolis, 
238 Fed. 384. 

[e] Ordinance held unreasonable. 
—Chicago, ete., R. Co. v. Minneapolis} 
238 Fed. 384 (ordinance unnecessarily 
and unreasonably imperiling the safe- 
ty of employees and imposing unrea- 
sonable expense); Birmingham vy. 
Louisville, etc., R. Co., 216 Ala. 178, 
112,°S 742 (ordinances requiring the 


made certain and put beyond doubt. 
[§ 380] (3) Municipal 
either by virtue of the general police power vested in 
it for the welfare and safety of its citizens,” or by 
virtue of powers expressly delegated® or necessarily 
implied from such powers,* 
abolition of grade crossings within its limits, al- 
though its exercise of such powers must be reasona- 
ble,® and the municipality is confined to the exer- 
cise of such. power as is expressly granted or rea- 
sonably implied.® 
any way impaired by the municipality,’ and the fact 
that a railroad was permitted to cross a street at 
gerade does not prevent the city from subsequently 
requiring a change of grade.® 
Legislative or judicial power.° 
the power to compel an elimination of grade cross- 


Corporations. A city, 


may provide for the 


The police power cannot be in 


As a general rule, 


removal of railroad tracks to abolish 
grade crossings where the statute 
gives the municipality the power to 
carry the highway over or under the 
tracks); American Tobacco Co. v. 
Missouri Pac. R. Co., 247 Mo. 374, 157 
Sw 502 (ordinances requiring rail- 
roads to depress their tracks and car- 
ry certain streets over the same); 
Knoxville v. Southern R. Co., 149 
Tenn. 291, 258 SW 143 (ordinance re- 
quiring the railroad to construct 
ramps in connection with a viaduct 
across tracks at a crossing, where the 
eonstruction of such ramps was not 
required by public necessity). 

[f] Ordinance held not unreason- 
able.—State v. Missouri Pace. R. Co., 
262 Mo. 720,174 SW 73 (that a viaduct 
necessary to eliminate a_ railroad 
grade crossing would cost the rail- 
road company one hundred and fifty 
thousand dollars does not show that 


‘the ordinance requiring its construc- 


tion is invalid). 

6. State v. Indianapolis Union R. 
Co., 160 Ind. 45, 66 NE 163, 60 LRA 
831 (holding that, under a power to 
declare what shall constitute and to 
abate nuisances, and in order to afford 
protection to persons using the 
streets, ‘to require railroad companies 
to change the grade and crossings of 
their roads and raise or lower their 
tracks and construct bridges and via- 
ducts, a municipality has not the 
broad power of abolishing all grade 
crossings in a city and compelling 
railroad companies to construct a sys- 
tem of elevated tracks, without regard 
to the circumstances or conditions of 
any particular crossing). 

[a] Thus it has been held that, in 
the absence of specific authority, a 
municipality cannot compel a railroad 
to remove its tracks from its right of 
way and require a new right of way 
over private property in order to elim- 
inate a grade’crossing. Newport v. 
Louisville,.ete., R. Co., 174 Ky. 799, 
192 SW (838. 

7. Otis El. Co. v. Chicago, 263 Ill. 
419, 105 NE 338, 52 LRANS 192; Kan- 
sas City v. Kansas City Terminal R. 
Co., (Mo.) 25 SW (2d) 1055 (municipal 
ordinance). 

[a] Equitable estoppel cannot op- 
erate so as to prevent the exercise of 
the police power of a municipality. 
Otis El. Co. v. Chicago, 263 Ill. 419, 105 
NE 338, 52 LRANS 192 (the fact that 
plaintiff had constructed 
ments upon its property for use in 
connection with an industrial switch, 
which was disconnected by the action 
of the city in requiring railroad com- 
panies to elevate their tracks, would 
not estop the city from requiring the 


railroad companies to elevate their . 


tracks). 
8. State v. Chicago, etc., R. Co., 135 
Mein 277, 160 NW 773, LRA1917C 
9. Review by court see infra § 397. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘ings is legislative rather than judicial,'® and the 
city cannot require the railroad to institute condem- 
nation proceedings to bring about changes of grade 
and shift the burden of apportioning the cost to 
the courts.1} . 

Supplementary power of corporation commission. 
A statute authorizing a state commission to require 
the abolition of grade crossings has been held not 
to deprive a city of its police power, given by its 
charter, to do likewise.t? A plan which is insuffi- 
cient and unsafe,t*® or which is in conflict with the 
requirements of statutes of general application to 
railroads,'+ cannot be enforced. It is not essential 
that the requirement of an overhead crossing be 
accompanied by a complete vacation or abandonment 
of the surface crossing,!® and a grade crossing un- 
der a viaduct may be left open for travel.1° 

[§ 381] (4) Courts of Equity. When the char- 
ter of a railroad contains the provision that it shall 
keep in repair good and sufficient crossings over or 
under its road so as not to impede passage on the 
highway, a court of equity may compel the abolition 
of a grade crossing,’ and where the statute provides 
for suit in equity by a municipality to compel spe- 
eifie performance of a railroad’s duties with respect 
to crossings,'® a court of equity has jurisdiction to 


10. Birmingham y. Louisville, etc., 
ReCo., 2138 Ala. 92, 104 -S 258;. Spo- 
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{rev 76 N. J. Eq. 317, 74 A505] (evi- 
dence held not to show that a railroad 


(51 C.J.] 685 


require the railroad, by injunction, to cross in some 
manner other than at grade.1® But where the state 
has not, by statute, declared that grade crossings 
should be abolished, the court cannot require their 
abolition unless by reason of some fact the grade 
crossings are or have become especially dangerous.*° 

[§ 382] (5) Special Commissioners. Where the 
statute so provides, upon petition of the proper 
party to a designated court, a commission’ must be 
appointed to determine the necessity, place, mode, 
and expense of abolishing grade crossings,?? and 
such a statute requires proceedings for the abolition 
of grade crossings to be brought under its provi- 
sions and not under those of provisions for the al- 
teration of crossings which do not involve a change 
in grade.?? The commission may provide for ey- 
erything which is fairly incidental to the abolition 
of the crossing,?* but beyond this it cannot go.?* 
The commission may provide for discontinuance of 
streets,?> or for extensive alteration in the loca- 
tion of the railroad.2® The location of the ecross- 
ing may be changed,?* and such land as is necessary 
to effect the change may be taken;?* but no great- 
er change in the location of a highway should be 
made than is reasonably necessary in order to avoid 


vide for the general improvement of 
the public ways in the neighborhood 


kane v. Spokane, etc., R. Co., 75 Wash. 
Gon, 13.0 .P 636: 

[a] City, having the power to re- 
quire the separation of grades, may 
bring the proper and necessary pro- 
ceedings in its own name. Spokane v. 
Spokane, etc., R. Co., 75 Wash. 651, 


Meo E6360: 

11. Spokane v. -Spokane, etc., R. 
Co., supra. 

12. Atlantic Coast Line R. Co. v. 
Goldsboro, 155°N. C. 356, 71 SE 514 
71) 232 U. S. 548, 34 SCt 364, 58 L. ed. 

13. Chicago, ete, R. Co. v. Minne- 


apolis, 238 Fed. 384. 

14. Chicago, ete, R. Co. v. Minne- 
apolis, supra. ; 

[a] For example, where a general 


statute with reference to the safety of 


railroad employees requires a stated 
amount of headroom, a city ordinance 
which calls for a less headroom can- 
not be enforced. Chicago, etc., R. Co. 
v. Minneapolis, 238 Fed. 384. 

15. Missouri Pac. R. Co. v. Oma- 
ha, 197 Fed. 516, 117 CCA 12 [aff 235 
We Sl 121) 35°SCt82, 59. ed. 1577. 


16. Missouri Pac. R. Co. v. Omaha, 
supra. 
17. Newark v. New Jersey Cent. R. 


Co., 73 N. J. Eq. 469, 67 A 1009; New- 
ark v. Erie R. Co., 72 N. J. Eq. 447, 
68 A 413. + 

18. See statutory provisions. 

19. Newark v..EHrie R. Co., -75_N. 
J. Eq. 20, 71 A 620 [rev 76 N. J. Eq. 
317, 74 A 505]; Newark v. Erie R. 
Co., 72 N. J. Eq. 447, 68 A 413. 

20. Newark v. Hrie R. Co., 75 N. 
ey gun20; 28) itd A620 [rev 76 N.S: 
Eq. 317, 74 A 505]; Newark v. New 
Jersey Cent. R. Co., 73 N. J. Eq. 469, 
67 A 1009. ; ase 

“In view of this legislation it is 
quite impossible to hold that grade 
erossings are, per se, illegal struc- 
tures, even in cities, or that streets 
are not safe in the legislative sense 
of that word, merely because they are 
erossed at grade by railroad tracks.”’ 
Newark v. Erie R. Co., supra. 

[a] Thus (1) if the number of 
tracks crossing a street be not ex- 
cessive, the question whether trains 
run over them with such frequency 
and speed, and at such an angle or 
curves, that the joint user of the 
crossing would be practically gone, 
and so necessitate elevation of the 
tracks, is one of fact. Newark v. 


Erie R. Co., 75 N. J. Hq. 20, 71 A 620! 


elevation over a street was the only 
way in which joint user could be prop- 
erly secured and enjoyed). (2) Where 
a road in the outskirts of a city had 
never been laid out or improved, the 
railroad could not be compelled to con- 
struct a viaduct over the road at an 
expense of from seventeen to forty 
thousand dollars to supplant the 
grade crossing. Newark v. New Jer- 
Bere Coeite: R2Co., t3siN:. Jig, 4695.67.45 


21. See statutory provisions. 

[a] Statute construed.—(1) St. 
(1906) e 463, relating to the abolition 
of railway grade crossings, should be 
liberally construed to promote public 
safety and convenience. In re Wal- 
tham, 206 Mass. 208, 92 NE 477. (2) 
St. (1906) ec 463 pt 1 § 29, which pro- 
vides that on all petitions hereafter 
filed, and on all now pending on which 
no commission has been appointed, for 
the abolition, ete., of grade crossings, 
any street railway company, having a 
location in the part of the public way 
where the crossing exists, shall be 
made a party, reénacts St. (1902) ¢ 
440 § 1 which, in general, makes the 
street railways referred to parties 
and liable for a share of the expenses 
in all future proceedings, and brings 
such railways into the same class in 
all eases of pending proceedings 
where no commission has been ap- 
pointed, and puts into a separate class 
such railways in case of pending pro- 
ceedings where a commission has been 
appointed, provided the proceedings 
are followed to a determination, but 
makes an exception of these street 
railways only as to what may be done 
in the proceedings then pending has 
been construed to allow the court to 
dismiss a petition filed under the old 
statute, to which a railway’s predeces- 
sors could not be made parties, by 
agreement of all parties thereto, leav- 
ing them to determine their rights 
afterward under the new procedure. 
ee Crossman, 207 Mass. 58, 92 NH 
1 . 

22. Boston, ete., R. Corp. v. Mid- 
pee County, 198 Mass. 584, 85 NH 

8 


23. In re Waltham, 206 Mass. 208, 
92 NE 477. 

24. In re Waltham, supra. 

[a] General improvement of pub- 
lic ways.—The commission’s power is 
limited to matters relating to aboli- 
tion of the crossing, and it cannot pro- 


or provide increased facilities as such 
for transaction of the railroad’s busi- 
ness through additional tracks and 
structures; and while a commission 
could direct, as incidental to the 
changes rendered necessary by aboli- 
tion of crossings, that the roadbed 
be widened to accommodate a track 
in addition to the three existing at the 
crossing, it is improper to order a 
general improvement for the rail- 
road’s benefit at the expense of other 
parties interested, because it would 
be soon required by the railroad’s 
traffic conditions. In re Waltham, 
206 Mass. 208, 92-NE 477. 

25. In re Westborough, 169 Mass. 
495, 48 NE 763. 

[a] Discontinuance by implication. 
—Where the commissioners provided 
for the discontinuance of parts of 
certain streets, and in describing a 
parcel of land taken from petition- 
ers’ estate described it as bounded by 
the line of P Street, and did not pro- 
vide specifically for the discontinu- 
ance of any part of such street, there 
was no discontinuance of a part of the 
street for which abutting owners were 
required to suffer a deduction against 
‘damages sustained by the change of 
grade. Bliss v. Attleborough, 200 
Mass. 227, 86 NE 299. 

26. In re Westborough, 169 Mass. 
495, 48 NE 763. 

27. Norwood v. New York, etc., 
R. Co., 161 Mass. 259, 37 NE 199; Da- 
vis v. Hampshire County Comrs., 153 
Mass. 218, 26 NH 848, 11 LRA 750. 
But see Lancaster v. Worcester Coun- 
ty, 1138 Mass. 100 (under the statute 
of 1872 the location of the crossing 
could not be changed). 

[a] Extent of change of location 
*which may be made depends upon the 
circumstances of the particular case. 
Davis v. Hampshire County Comrs., 
153 Mass. 218, 26 NE 848, 11 LRA 750. 

[b] Restoration after change of 
location.—Where the location of a 
highway has been changed in order to 
abolish a grade crossing, it cannot be 
reéstublished at the same place, al- 
though at a different grade, except by 
new proceedings under the same stat- 
ute. New Haven, etc., Co. v. Hamp- 
shire County Comrs., 173 Mass. 12, 52 
NE 1076. 

28. Lancy v. Boston, 186 Mass, 128, 
71 NE 302. 
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the grade crossing,?® and the new way must be no 
more than a fair equivalent for that which is given 
up.*° The commission is not required to reproduce 
or restore the exact conditions which existed be- 
fore the change of grade either in regard to the rail- 
road or to the publi¢ use.*? 

[§ 383] d. Proceedings To Abolish or Remove— 
(1) Before Public Board or Commission—(a) In Gen- 
eral. In accordance with general rules governing 
proceedings before public utility commissions,*? the 
commission may proceed for the abolition of grade 
crossings of its own motion,** and a company op- 
erating the road under a perpetual lease is the own- 
er of the road within the application of the statute 
and may institute such proceedings;** and when a 
petition for the abolition ofa grade crossing is 
brought by the railroad company, the municipality 
where the crossing is situated should be given notice 
of the proceedings although the statute does not 
expressly require it.°° The municipality within 
which the grade crossing lies is the only municipal- 
ity which may petition for its abolition.*® An ob- 
jection to a petition to railroad commissioners for 
the abolition of a grade crossing, on the ground that 
it was not properly brought, is in the nature of a 
plea in abatement, and should be made at the hear- 


29. Davis v. Hampshire County 
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ing before the railroad commissioners.** The peti- 
tion may include one or more crossings*® although 
it has been held necessary to institute separate pro- 
ceedings for each erossing.*® <A valid order deter- 
mining the mode of elimination has the force and 
effect of a statute enacted by the legislature,*? and 
remains in full force and effect until appealed from 
or vacated.*? 

Ascertainment of damages.** Unless the statute 
so provides, it is not necessary that there be an as- 
certainment of all the damages likely to result to 
property owners from putting a plan of grade ecross- 


ing elimination into operation before a final order | 


establishing such plan may be made.** 

Consolidation. An original and a subsequent pro- 
ceeding involving the same crossing may be consoli- 
dated.** 

When change of grade is incidental to general 
plan to acquire additional facilities, the proceedings 
are properly conducted in accordance with that plan, 
rather than under the statutory provisions for al- 
teration of grades.*° 

[§ 384] (b) Appeal from, or Review of, Orders. 
Statutes in many jurisdictions provide for appeals 
from orders of the commission abolishing grade 
crossings.*® In reviewing an order the court will 


Comrs., 153 Mass. 218, 26 NE 848, 11 
LRA 750. 

30. Norwood v. New York, etc., R. 
Co., 161 Mass. 259, 37 NE 199 (hold- 
ing that, while a case might arise 
where it would be proper to order the 
substitution of two new ways and 
crossings for a discontinued way, such 
substitution is improper where both 
of the new ways are a considerable 
distance from the old one and of con- 
siderable length, and apparently in- 
tended as an improvement in the gen- 
eral means of communication in the 
neighborhood, rather than a provision 
for the better accommodation of per- 
sons using the existing crossing). 

31. In re Waltham, 206 Mass. 208, 
92 NE 477; In re Newton, 172 Mass. 5, 
51 NE 183; Norwood v. New York, 
etc., R..Co., 161 Mass. 259, 37. NE 199. 

32. See Public Utilities §§ 101-126. 

33. Buffalo, ete., Tract. Co. v. State 

Public Serv. Commn., 67 Pa. Super. 
581; State v. Public Serv. Commn., 
98 Wash. 648, 168 P 169; Brant.v. 
Canadian Pac. R. Co., 36 Ont. L. 619, 
20 CanRCas 268, 30 DomLR 782. 
Westbrook’s App., 57 Conn. 95, 
A 368. 
[a] Form of petition by railroad 
company.—A petition in form “The 
petition of the directors” of a certain 
railroad company, signed “The direc- 
tors of’? such company by H “their 
attorney,” is a sufficient compliance 
with the statute. Westbrook’s App., 
57 Conn. 95, 17 A 368. 

35. Westbrook’s App., supra. 

. Peo. v. Public Serv. Commn., 
220 N. Y. 1, 114 NE 1050. 


37. Westbrook’s App., 57 Conn. 95, 
17 A 368. 
Goh SIDA 1a WOO Bley lear Ober afl btesy 


Comrs.,:89 N. J. L. 57, 98 A 13 [aff 103 
A 1052 mem]. 

39. Chicago, etc., R. Co. v. Illinois 
Commerce Commn., 326 Ill. 625, 158 
NE 376, 55 ALR 654; Detroit v. Dai- 
ley, 156 Mich. 9, 120 NW 25. 

40. Matter of Highway-R. Cross- 
ings, 226 App. Div. 287, 234 NYS 480 
[rev on other grounds 251 N. Y. 331, 
167 NE 460]. 

41. Matter of Highway-R. 
ings, supra. 


Cross- 


42. Damages generally see infra § 
405. 

43. Brie R&R: ‘Co. v. Public ‘Serv. 
Commn., 76 Pa. Super. 170 [aff 271 


Pan 409 al aan 3b (ls 

44. State v. Department of Pub- 
lic Works, 135 Wash. 644, 238 P 621. 

455 Loner usland Gk. Cos yam Slee 
wood, 136 NYS 752. 

46. See statutory provisions; 
cases infra this note. 

[a] Statutes construed.—(1) Stat- 
utory provisions relating to appeals 
by railroad companies when ordered 
to eliminate grade crossings, while 
very general in terms, are to be lib- 
erally construed and will not be held 
meaningless or beyond the power of 
the legislature to enact, if a field 
of operation is apparent within rea- 
sonable intent of its provisions. Bir- 
mingham vy. Louisville, ete., R. Co., 
213 Ala. 92, 104.S 258. (2) A. statute 
providing that the railroa'd may “ap- 
peal” to any court having chancery ju- 
risdiction, intends that such proceed- 
ings should bear some analogy to ap- 
peals, and the court’s jurisdiction is 
properly invoked by petition, and the 
petition is to be treated as in lieu of 
a bill of injunction, subject to the 


and 


same rules as to amendments, de- 
murrer, and answer. Birmingham y. 
Louisville, ete., R. Co., supra. (3) 


A statute providing for review of an 
order of the board by certiorari has 
been construed not to deny the court’s 
jurisdiction as to the reasonableness 
of the commissioners’ order respecting 
a railroad grade crossing and is not 
unconstitutional as denying due proc- 
ess. Lehigh Vailey R. Co. v. New Jer- 
sey Public Utility Comrs., 278 U. S. 
24, 49. SCt. 69,73 as ed. 61), 62 ATR 
805. (4) A statute which attempts to 
give a court power to set aside the 
order of a commission on appeal and 
order the abolition in accordance with 
its own plan is unconstitutional as 
attempting to give the court admin- 
istrative powers. Spencer’s App., 78 
Conn. 301, 61 A 1010. 

[b] In Connecticut (1) under Gen. 
St. § 3491, providing for appeais from 
the order, the decision is reviewable 
by the superior court, which on such 
review may exercise the same discre- 
tion as the commission as to the ap- 
portionment, after which no other ap- 
peal can be taken. Fairfield’s App., 
57 Conn. 167, 17 A 764. (2) Where, 
under a special statute for abolition 
of grade crossings in Bridgeport, 
Conn., it is expressly provided that 
the decisions of the commissioners 


shall be final and conclusive, no ap- 
peal can be taken. Wheeler v. New 
Yorls, ete, Ra Co;, 71 Conn. 120lea ie 
808. (3) Where a manufacturing 
company not required to be made a 
party appeared at the hearing, the 
records of which recited the fact, and 
that “said parties were fully and 
finally heard,’ the commissioners had 
power to hear anyone whose pecuniary 
interest would be affected, and the 
company was entitled to appeal under 
§ 3747. Bethel, etc., Lime Co. v. New 
ao etc., R. Co., 82 Conn, 135.8724 

{c] In Indiana (1) a railroad’s ap- 
peal from an order by a city board of 
public works for elevation of tracks 
is not governed by a statute regard- 
ing appeals from orders of the board 
as to street improvements. Cleveland, 
etc., R. Co. v. Indianapolis, (A.) 165 
NE 443. (2) The method of prosecut- 
ing an appeal contemplated by the 
Indianapolis Track Elevation Law is 
for the remonstrator to’file an appeal 
bond to the approval of the board and 
to procure a certified transcript of the 
proceedings before the board and file 
the same in the office of the clerk of 
the court to which the appeal is tak- 
en. Sinker-Davis Co. v. Indianapolis, 
177 Ind. 417, 94 NE 886 (original com- 
plaint to superior court cannot be con- 
sidered). 

{d] In New Jersey the supreme 
court. on certiorari, or under P. L. 
(1911) p 374 § 38, can review an ac- 
tion of the public utility board in or- 
dering an alteration of a grade cross- 
ing, to ascertain whether it is purely 
arbitrary, and whether it is supported 
by facts submitted. Erie R. Co. vy. 
Public Utility Comrs., 89 N. J. L. 57, 
98 A 13 [aff 103 A 1052 mem]. 

[e] In New York (1) the decision 
of a board of railroad commissioners 
is reviewable on appeal by the ap- 
pellate division, and again on appeal 
to the court of appeals. In re New 
York (Cent. mete, RmiCo59200 Nivyed 2ie 
93 NE 515. (2) The determination of 
the public service commission can be 
reviewed only by appeal. Nichols v. 
Park, 209 App. Div. 319, 204 NYS 584 
[aff 241 N. Y. 584 mem, 150 NE 565 
mem]. (3) Grade Crossing Act § 
14, as amended by L. (1911) c 358 § 
12, does not limit the times the grade 
crossing commissioners’ report may 
be set aside, if made on misconcep- 


teria 
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not pass upon the facts except to decide if they 
fairly warrant the conclusion of the commission.** 
An order will not be set aside unless it appears from 
the evidence that it is unreasonable, unjust, or un- 
lawful,*® or void for uncertainty,*® or founded on 
and where there is 
substantial evidence to support it, the order will not 
be reversed,°! although it will be set aside if the 
evidence shows it to be without substantial foun- 
A statutory requirement that the railroad 
commissioners shall communicate their decision as 
to the abolition of a grade crossing to the parties 


erroneous legal principles ;°° 


dation.®? 


tion of facts or fundamentally errone- 
ous view of law, and confirmation 
would result in gross injustice. Mat- 
ter of Buffalo Grade Crossing Comrs,, 
176 App. Div. 349, 162 NYS 1092 [app 


dism 220 N. Y. 770 mem, 116 NE 1048 
mem]. But see Matter of Buffalo 


Grade Crossing Comrs., 138 App. Div. 
349, 122 NYS 922 [rev on other 
grounds 201 N. Y. 32, 94 NE 188] 
(aetion of the Buffalo grade crossing 
commissioners may be reviewed by 
certiorari). 

[f] In Pennsylvania (1) appeals 
from rulings of the commission must 
generally be taken to the superior 
court. Muller v. Philadelphia, etc., R. 
Gon, suba\Dist: & Conrvl21;,*(2), Ap= 
peals to common pleas from an order 
of the public service commission are 
error, where the commission awarded 
no damages for abolishing a grade 
crossing. Howe ¥. Pennsylvania R. 
Gor 295. Pa. 337, 145A. 282. °(3) Lhe 
superior court is not the proper tribu- 
nal for an appeal from an award of 
damages of the public service com- 
mission for elimination of a grade 
erossing (Beaver County v. State Pub- 
lic Serv. Commn., 85 Pa. Super. 422), 
(4) but an appeal from an award of 
the commission, in a proceeding to 
eliminate a crossing, must be to the 
court of the county in which the cross- 
ing is situated (Beaver County v. 
State Public Serv. Commn., supra). 

{g] In Vermont (1) Acts (1906) 
No. 126 p 138, creating a board of rail- 
road commissioners and giving par- 
ties aggrieved by a judgment thereof 
the right to appeal to the supreme 
court, impliedly repeals so much of 
Acts (1906) No. 125 p 134, providing 
for abolishing of grade crossings by 
the board’s order, as relates to ap- 
peals to the court of chancery. Cen- 
tral Vermont R. Co. v. State, 82 Vt. 
145, 72 A 324 (where the board dis- 
missed a petition of a railroad against 
the state and a municipality to abol- 
ish a highway grade crossing, and 
proceedings were pending before the 
board for changes, and therein the 
railroad and another railroad had filed 
a joint petition, alleging the crossing 
was a highway crossing, so that the 
state and municipality were liable for 
part of the expenses, the supreme 
court, on appeal, would reverse and 
remand the case back to the commis- 
sioners, so that the question raised 
by the petition and joint petition 
could be determined together, and one 
decree entered settling the entire mat- 
ter). (2) Under this statute, where 
the supreme court, on appeal from an 
order directing railroads to make 
changes in a crossing at their own 
expense, remanded the proceedings, 
with liberty to the railroads to file a 
petition for a modification of the or- 
der, and directing the board to hear 
evidence in support thereof, together 
with evidence, offered by the petition- 
ing freeholders or the railroads, as to 
the practicability of the construction 
ordered, the railroads might file a joint 
petition, alleging that the crossing 
was a public highway, so that the 
state and municipality could be made 
to pay some of tlhe expense. Central 
Vermont R. Co. v. State, supra. 

47. Matter of Bay St., 220 App. 
Div. 80, 224°.NYS 129 [aff 245 N. Y. 
643 mem, 157 NE 892 mem]. 
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er party. Be 


[a] Facts held to warrant find- 
ings.—Matter of Bay St., 220 App. 
Div. 80, 221 NYS 129 [aff 245 N. Y. 643 
mem, 157 NE 892 mem]. 

[b] Existence of grade crossing is 
not itself sufficient basis for deter- 
mination by the commission that pub- 
lic safety required elimination. Mat- 
ter of Bay St. Crossing, 220 App. Div. 
80, 221 NYS 129 [aff 245 N. Y. 643 
mem, 157 NE 892 mem] (physical 
conditions, methods for avoiding ac- 
cidents, and traffic should be consid- 
ered in determining whether public 
safety requires elimination of a grade 
crossing). 

48. U. S—Lehigh Valley R. Co. v. 
State Public Utility Commn., 33 F. 
(2d) 780 [aff 278 Ws S- 24y 49 SCt69, 
73 L. ed. 161, 62 ALR 805]. 

Mo.—State v. Public Serv. Commn., 
297 SW 47; State v. Public Serv. 
Commn., 306 Mo. 149, 267 SW 102. 


N. J.=Erie R. Co. v. Public Utilities 
Comrs:, SO) INS inden Sit SAN Po ane 
103 A 1052 mem]. 

Pa.—Buffalo, ete., Tract. Co. v. 


State Public Sery. Commn., 67 Pa. Su- 
per. 581. 

Wash.—State v. Public Serv. 
Commn., 98 Wash. 648, 168 P 169. 

Wis.—Hudson vy. State R. Commn., 
192 Wis. 226, 212 NW 2938. 

fa] Orders held reasonable.—Le- 
high Valley R. Co. v. State Public 
Utility Commn., 33 F. (2d) 780 [aff 
27S Wis Ss 24) 491SCt 69 (ee vedy 16s 
62 ALR 805]; Wabash R. Co. v. State 
R. Commn., 176 Ind. 428, 95 NE 673; 
Gulf, ete., “R: Co. v.- State” Public 
Serv. Commn., 151 La. 635, 92 S 143; 
State v. Public Serv. Commn., 
297 SW 47; Chicago, etc., 5 
Public Serv. Commn., 315 Mo. 1108, 
IT Siw 6L7s" State va Publics Serv. 
Commn., 306 Mo. 149, 267 SW 102; 
State v. Public Serv. Commn., 272 Mo. 
645, 199 SW 999; Erie R. Co. v. Public 
Utility Comrs., 89 N. J. L. 57, 98 A 13 
[aff 103 A 1052 mem]; Matter of New 
York Cent. R. Co. Grade Crossings, 
226 App. Div. 447, 285 NYS 505 [aff 
252 N. Y. 583 mem, 170 NE 152 mem]; 
Ligonier Valley R. Co. v. State Public 
Serv. Commn., 83 Pa. Super. 502; 
Great Bend Tp. v. Delaware,-etc., R. 
Co., 67 Pa. Super. 95; Hudson v. State 
R. Commn., 192 Wis. 226, 212 NW 293. 

{[b] Denial of due process.—An 
order of a public service commission, 
directing a railway to. construct a 
roadbed for the use of vehicles across 
its track, limiting the use of the 
crossing to transportation of freight 
consigned to shippers, and requiring 
the entrance to the crossing to be 
closed by gate, to be furnished by 
complainant and to be by him kept 
locked, except when in use, does not 
interfere with the company’s right to 
permit the crossing to be used for 
purposes other than those specified, or 
prevent it from guarding the cross- 
ing as it sees fit, so’ that there was no 
denial of due process nor of equal pro- 
tection. Norfolk; etc., R. Co. v. West 
Virginia Public Serv. Commn., 265 U. 
S. 70, 44 SCt 439, 68 L.-ed. 904 [aff 91 
W. Va. 414, 113 SE 247]. 

49. Missouri, etc., R. Co. v. State, 
S2 OKI. 225200 2 208. 

50. Erie R. Co. vy. Publie Utilities 
Comrss 89 Nod, Eni, 9S Ae m38\ fare 
103 A 1052 mem]; Matter of New 
York Cent., ete., R. Co., 136 App. Div. 


Review of discretion. 
cretionary, the exercise of discretion is reviewable,°® 
but courts will not interfere where it is fairly exer- 
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within a certain ‘time has been held to be merely 
directory and not to affect the validity of the or- 
der,°* and the same has been held with reference 
to a requirement that the railroad commissioners. 
shall file in their office and send copies of their de- 
cision to the railroad company.°* 

On appeal from an order the commis- 
sion, being the representative of the state, is a prop- 


Where the abolition is dis- 


760, 121 NYS 524 [mod on other 
grounds 200 Ney.) 12177938 "NE 515]; 
Matter of Boston, etc., 2. Co., 64 App. 
Diva Won) Mel NS oe aiate 170 No-Ys 
619 mem, 63 NE 1115 mem]. ~ 

[a] Order held erroneous.—An or- 
der of the board of railroad commis- 
sioners for a change of a highway 
crossing from grade to .an under, 
crossing which will render the high- 
way impassable for considerable por-~ 
tions of the year on account of over-. 
flow, and the only relief afforded will 
be a crossing at grade, dependent up- 
on the permission of the railroad 
company, is erroneous and will be re- 
versed on appeal. Matter of Dela- 
ware, etc., R. Co., 116 App. Div. 62, 101 
INS: 92 

[b] Order held confiscatory.—The 
order of the public service commis- 
sion requiring the railroad company 
to contribute to the cost of a great 
state highway, because certain grade 
crossings are thereby eliminated, is 
confiscatory and will not be ‘Sustained. 
Erie R. Co. v. Publie Serv. Commn., 
77 Pa. Super. 196. 

51. Erie R. Co. v. Public - Utility: 
Comms.) S.9E IN apleae oeo SAeer dS laff. 
103 A 1052 mem]; Matter of Bighty= 
Fourth St., 189 App. Div. 315, 173° NYS 
67,5 Matter of Buffalo Terminal dat 
Co., 122 App. Div. 896, 106 NYS 659- 
[aff 192 N. Y. 534 mem, 84 NE 112t- 
mem]; Matter of Buffalo Terminal R. 
Co., 122 App. Div. 59,-106 NYS 655 
[aff 192 N. Y: 534 mem;,‘84 NE 1121 
mem]; Matter of Boston, etes KR. Co.; 
64 App. Div. 257) 72 NYS 32 ‘Taft 170 
N.Y. 619; 63 NED $1157; Marcus Hook 
v. Public Serv. Cémmn., 87 Pa. Super. 
210; Ligonier Valley R. Co. v. State 
Public Serv. Commn:,'-83. Pa. Super. 


502; Salem: 'Tp. v. #Public | Serv. 
Commn., 76 Pa. Super: 374; Pitts- 
buresh,y ete RCo vz State Public 


Serv. Commn., 71 Pa. Super. 15; Buf- 
falo, etc., Tract. Co. v. State Public 
Serv. Commn., 67 Pa. Super. 581. 

[a] Evidence held sufficient to 
support order.—Chicago, etc., R. Co. 
v. Lake County, 287 Ill. 337, 122 NE 
526; Brie Co.’ v. “Publie” Utility: 
Comrs:, :89 =Ns- Sera, STs 19S. "Anais pate 
1083 A 1052 mem]; State Highway 


Commn. v. Great Northern R. Cowal 
N. D. 680, 200 NW 796. 
52. Sidney v. Wabash R. Co., 333 


Ill. 126, 164 NE 201; Matter of Grade 
Crossing Elimination, 226 App. Div. 
255, 234 NYS By 

[a] Evidence held insufficient to 
warrant an order requiring the sepa- 
ration of grades. Sidney v. Wabash 
Ri Co. 333 TF 1262064 IN 20 

[b] Evidence of inability to claim 
underpass did not warrant an order 
for an overpass. In re EHlimination of 
Highway Grade Crossings, 242 NYS 
601 (facts held to require elimination 
by underpass). 

53. Spencer’s App., 78 Conn. 301, 
61 A 1010. 

54. Maine Cent. R. Co. v. Bangor, 
etc., R. Co., 89 Me. 555, 36 A 1050. 

55. New York, etc., R. Co.’s App., 
62; Conn. 527,.26 A 122 [aff 151 U.cS. 
556, 14 SCt 4387, 38 L. ed. 269]. 

56. Erie R. Co. v. New Jersey Pub- 
lic’ Utility Comrs., 254 U. S..394, 41 
SCt 169; 65 -L.. ed: 322 -[aff 90) N.v a: 
L. 672 mem, 103 A 1052 mem (aff 89 
N: J. L. 57, 98-A 138)J5- Fullerton: v. 
New Jersey Public Utility Comrs., 
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cised.®7 In at least one jurisdiction where the stat- 
ute authorizes the commissioners to apportion the 
costs of the alteration according to their discre- 
tion, it has been held that their decision as to such 
apportionment is not reviewable.°§ 

Reasonableness of requiring a separation of grades 
is a question of ‘faet®® in determining which the 
court considers all the factors of the case.°° The 
mere fact that the grade crossing could have been 
eliminated by a less expensive method does not 
make the order unreasonable.*! It is presumed that 
the decision of the commission is prima facie just, 
reasonable, and correct,°* and the burden of show- 
ing 'the unreasonableness is on the party, attacking 
the order on this ground.%? 

Dispesition of proceeding. On review of an order 
abolishing a crossing, based on an erroneous finding 
that the crossing was public instead of private, the 
court need not determine the powers of the commis- 
sion with respect to private crossings.°* An order 
may, on review, be set aside as to the portion of it 
assessing costs without affecting the remainder of 
it,°> or may be held erroneous as to one crossing 
without disturbing it as to other crossings.®® 
Where, on appeal, it appears to the court that more 
definite evidence is necessary, the record may be re- 
turned to the commission so that additional evi- 
dence can be taken.°? 

Costs of review should be assessed against the 
railroad where the order from which it appealed is 
affirmed.®® 
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[§ 385] (c) Rehearing. Under the statutes in 
some jurisdictions giving a commission power to re- 
quire the abolition of grade crossings®® it has been 
held that the commission may grant a rehearing on 
the question of abolition,’® even though its former 
decision has been approved on appeal,‘! and refus- 
al to grant a rehearing has been held error when 
the railroad alleged new conditions justifying a mod- 
ification of the order.‘2, When a rehearing is nec- 
essary, the order of a commission apportioning the 
costs of eliminating a grade crossing will not be 
considered by a court on appeal from the order.** 

[§ 386] (d) Collateral Attack on Order. If no 
appeal is taken, the decision of the commissioners 
is final and conclusive and cannot be reviewed in a 
collateral proceeding,’* although it has been held 
that within certain limitations the order may be at- 
tacked collaterally.7® 

[§ 387]. (e) Penalty for Noncompliance with Or- 
der. Where the statute provides for a penalty for 
noncompliance with the commission’s order,*® the 
proceeding to recover such a penalty should be 
brought by the commission in the name of the 
state.77 A plea excusing noncompliance must show 
facts indicating reasonable effort to comply.7> It 
is no defense that the date specified for compliance 
with the order passed because of litigation.*® 

[§ 388] (f£) Injunction against Enforcement of 
Order. Injunction will be granted to restrain en- 
forcement of an order of the commission when it is 
the only adequate remedy, as certiorari will not stay 


254 U. S. 394, 41 SCt 169, 65 L. ed. 322 
[aff 90 N. J. L. 677 mem, 103 A 1051 
mem]; .Meyer v. New Jersey Public 
Utility Comrs., 254 U. S. 394, 41 SCt 
169, 65 Li. ed. 822 [aff 90 N. J. L. 694 
mem, 103 A 1053 mem]; Morris v. 
New Jersey Public Utility Comrs., 254 
U. S. 394, 41 SCt 169, 65 L. ed. 322 [aff 
90 N. J. L. 694 mem, 103 A 1053 mem]; 
Passaic Water Co. v. New Jersey Pub- 
lic Utility Comrs., 254 U. S. 394, 41 
SCt 169, 65 L. ed. 322 [aff 90 N. J. L. 
714 mem, 103 A 1053 mem]; Public 
Serv. R. Co. v. New Jersey Public Util- 
ity Comrs., 254 U. S. 394, 41 SCt 169, 
65 L. ed. 322 [aff 90 N. J. L. 715 mem, 
103 A 1054 mem (aff 89 N. J. L. 24, 98 
A: 28)]; Western Union Tel. Co. v. 
New Jersey Public Utility Comrs., 254 
WS 3944. 41 Sts 169; 65 sl. ed. 322 
[aff 90 N. J. L. 729 mem, 103 A 1055 


mem]; Levitt v. Atty.-Gen., (Conn.) 
5 Ae Ac hk Tate 
57. Matter of New York Cent. R. 


Co. Grade Crossings, 226 App. Div. 
447, 2385 NYS 505 [aff 252 N. Y. 583 
mem, 170 NE 152 mem]; Matter of 
Eighty-Fourth St., 189 App. Div. 315, 
178 NYS 617; State v. Department of 
Public Works, 135 Wash. 644, 2383 P 
621. 

58. Boston, ete., R. Co. v. Concord, 
69 N. H. 91, 44 A 808 (holding further 
that the statute is not unconstitution- 
al for failing to provide for an ap- 
peal). 

59. 
land, etc., R. 
868; Cleveland, etce., 
Public Utilities Commn., 
112 NE 689. 

60. Lehigh Valley R. Co. v. State 
Publie Utility Commn., 33 F. (2d) 780 
[aff 278 U. S. 24, 49 SCt 69, 73 L.-ed. 
161, 62 ALR 805]; State v. Public 
Serv. Commn., 272 Mo. 645, 199 SW 
999. 

fa] Principal things to be consid- 
ered are: (1) The location of the 
erossing and its surroundings and the 
volume of traffic using it (Commerce 


Commerce Commn. v. Cleve- 
Co., 309 Ill. 165, 140 NE 
R. Co. v.. State 
273. I1l.-210); 


Commn. v. Cleveland, etc., R..Co., 309 
Tll. 165, 140 NE 868; Cleveland, etc., 
R. Co. v. State Public Utilities 


Commn., 273 Ill. 210, 112 NE 689), 
(2) and it is not necessary that there 
have been collisions there before it 
can be declared dangerous (Commerce 
Commn. v, Cleveland, ete., R. Co., su- 
pra); (8) nor does the financial in- 
ability of the railroad to comply af- 
fect the validity of the order (Com- 
merce Commn. v. Cleveland, etc., R. 
Go.) supra; . Erie) R., sCo., “Vv. Public 
Utility Comrs., 89 N. J. L. 57, 98 A 13 
[aff 103 A 1052 mem]), (4) although 
this is to be considered in determining 
the reasonableness of the order 
(Cleveland, etc., R. Co. v. State Pub- 
lic Utilities Commn., supra). 

61. Lehigh Valley R. Co. v. New 
Jersey Public Utility Comrs., 278 
U. S. 24, 49 SCt 69,73, Ll. ed. 161, 62 
ALR 805; Lehigh Valley R. Co. v. 
State !Public Utility Commn., 33 F. 
(2d) 780 [aff 278 U. S. 24, 49 SCt 69, 
73 L. ed. 161, 62 ALR 805]; State v. 
Public Serv. Commn., 306 Mo. 149, 
267 SW 102. 

[a] Thus (1) when an order is at- 
tached on the ground that it imposes 
an unreasonable expense upon the 
railroad, the court must determine 
whether the order is extravagant un- 
der the circumstances, and not wheth- 
er more economical methods are pos- 
sible. Lehigh Valley R. Co. v. New 
Jersey Public Utility Comrs., 278 U. 
S. 24, 49 SCt 69, 78 L. ed. 161, 62 ALR 
805. (2) A railroad can question cost 
only if it is assessed more under the 
plan adopted than under its own. 


State v. Public Serv. Commn., 306 
Mo. 149, 267 SW 102. 
62. Southern R. Co. v. Com., 124 


Va. 36797 SHx343800 
63. State v. Public Serv. Commn., 
306 Mo. 149, 267 SW 102; Hudson v. 


State R. Commn.,. 192 Wis. 226, 212 
NW 293. 
64. Bamberger Plectric R. Co. v. 


Public Utilities 
Utah 351, 204 P 314. 
65. State v. Public Sery. Commn., 
808 Mo. 359, 272 SW 957. 
66. Fairfield’s App., 57 Conn. 167, 
17 A 764. 


State Commn., 59 


67. Lehigh Valley R. Co. v. State 
ay ws Serv. Commn.,-80 Pa. Super. 

68. Cleveland, etc., R. Co. v. State 
Public Utilities ‘Commn., 273 Il; 210; 
112 NE 689. 

69. See statutory provisions. 


70. Peo. v. State Public Serv. 


Commn., 130 App. Div. 335, 114 NYS 
636 [app dism 195 N. Y. 562 mem, 
89 NE 1128 mem]. 

71. Peo. v. State Public Serv. 
Commn., supra. 

72. Delaware, etc., Co. v. State 


Pepa Serv. Commn., 96 Pa. Super. 

73. Delaware, etc., Co. v. State 
Public Serv. Commn., supra. 

74. oe le v. Branford, 59 Conn. 
402, 22 A 336 

75. Sayers v. Montpelier, etc., R. 
ae aS Vt. 201, 97 A 660, AnnCas1918B 


[a] Order which was without ju- 
risdiction (1) because there was no 
finding of necessity for ordering the 
discontinuance of the highway is sub- 
ject to collateral attack, although the 
orator was a party to the proceedings 
in which the order was made. Bes- 
sette Vv SGoddards? Vt. Vue cone 
(2) Where an order requiring a rail- 
road to keep the approaches to an 
overhead bridge crossing in repair 
was in excess of the commission’s ju- 
risdiction and void, the railroad, by 
failing to appeal therefrom and by 
proceeding to construct the bridge, 
did not waive its right to assert in- 
validity on certiorari to review an or- 
der of the public service commission 
requiring it to make repairs. Peo. v. 
Public Serv. ‘Commn.,..231 N.Y. 1,° 132 
NE 549 [rearg and amendment of re- 
mittitur den 231 N. Y. 600 mem, 132 
NE 904 mem]. 


76. See statutory provisions. ; 

77. State Public Utility Comrs. v. 
see Valley R. /Co.,, CNe J.) L498 

78. State Public Utility Comrs. v. 


Lehigh Valley R. Co., supra. 
79. State Public Utility Comrs. v. 
Lehigh Valley R. Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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execution of the order.®° 

[§ 389] (2) By Special Commissioners—(a) In 
General. Under a statute providing for the deter- 
mination of questions as to the abolition of grade 
crossings by a special commission appointed by the 
court upon petition,*! the proceedings are, where 
the statute so declares, proceedings in equity.*? 
The court with which the petition for the appoint- 
ment of a commission is filed should not consider 
matters which are properly for the consideration 
of the commission,®® and on appointing the com- 
mission the court should not restrict its power to 
consider less than what the statute provides.** 

Special statutes. A statute enacted to abolish 
grade crossings in a certain city does not affect the 
general statutory provisions except so far as they 
are expressly changed by it.®* 

[§ 390] (b) Parties. The owner of adjacent land 
hable to be taken has no right to be made a party, 
or demand a hearing, in proceedings by the com- 
mission.*® After the commission’s report is filed the 
owner may then come into court and object to the 
legality of the commission’s action in deciding to 
take his property.*’ In some eases the state is a 


proper party to a proceeding brought by a railroad, 


against a municipality.®® 

[§ 391] (c) Petition. A petition for the aboli- 
tion of a grade crossing need not set out the precise 
manner in which the separation of grades is to be 
accomplished, nor need any plan or specification 
thereof accompany the petition.®® 

[§ 392] (d) Discontinuance. A railroad having 
brought proceedings to abolish a grade crossing can- 
not discontinue them over the objection of the mu- 
nicipality which has entered an appearance.°° 

[§ 393] (e) Hearing and Determination. Hear- 
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ings as to all matters arising under the petition 
should be held before the commission,®! The com- 
missioners are ordinarily the tribunal to decide the 
questions of fact in regard to phe proposed change 
or abolition of a grade crossing.®” The commission 
may properly consider the pie condition of 
the railroad,®* but this must be considered together 
with the other factors bearing upon the question 
of abolition.?4 

[§ 393%] (f) Report and Confirmation. Under 
the provision that the commission shall specify in. 
its report the changes in the railroad necessary to 
secure elimination,®® the change in location cannot 
be implied.°® The statute provides for the appoint- 
ment of an auditor®* whose findings cannot be set 
aside unless inconsistent and plainly wrong.®* Al- 
though required to apportion the costs, the com- 
missioners need not ascertain and estimate the ac- 
tual cost.°® 

[§ 394] (g) Review. The court on appeal or the 
presentation of the report of -the commissioners for 
confirmation or rejection cannot reject it merely be- 
cause it differs with the commissioners as to ques- 
tions of fact;+ nor can it consider the entire mat- 
ter as one before it for original action and substi- 
tute its own opinion for that of the commissioners 
and order the change to be made according to a dif- 
ferent method from that determined upon by them.? 
In passing upon whether what the commissioners 
order is reasonably necessary or fairly incidental, 
every presumption is to be made in favor of 
the conclusion of the commission.2 When commis- 
sioners have decided that it is not necessary to abol- 
ish a grade crossing, it is within the discretion of 
the court to recommit the question to the commis- 
sioners.t When the public service commission acts 


80. Bessette v. Goddard, 87 Vt. 77,{ parties. Bay State St. R. Co. v. Pub- 98. See cases infra this note. 

88 A 1. lic Serv. Commn., supra. (4) St. [a] Rule applied.—(1) Where the 
81. See supra § 382. (1901) e 205, which was a special act, | auditor disallowed a railroad a certain 
82, Boston, ete., R. Co. v. Green- | entitled “An Act relative to the grade|part of an item of expense on the 


field, 253 Mass. 391, 149 NE 322; In 


crossing of’ a railroad and street rail- 


ground that the railroad had careless- 


re Norwood, 183 Mass. 147, 66 NE 6387. 

[a] Report of auditor is to be 
treated as the report of a master. In 
re Norwood, 183 Mass. 147, 66 NE 637. 


83. Framingham v. Boston, etc., 
R. Co., (Mass.) 167 NE 327. 
{a] Evidence of financial ability of 


the railroad was properly excluded. on 
motion for the appointment of com- 
missioners in proceedings for aboli- 
tion of grade crossings. Framingham 
Be etc., R. Co., (Mass.) 167 NE 
327. 

84. Framingham v: Boston, etc., R. 
Co., supra. 

85. Bay State R. Co. v. Public 
Serv. Commn., 229 Mass. 399, 118 NE 
669. 

[a] Thus (1) a statute for the 
abolition of grade crossings in Lynn, 
designating the railroad commission- 
ers as the commission changes to that 
extent the general statutory provi- 
sions whereby the railroad commis- 
sioners may be the commission if the 
parties agree (Bay State St. R. Co. v. 
Public Serv. Commn., 229 Mass. 399, 
118 NE 669); (2) and the board is 
required to file a report in the supe- 
rior court for confirmation in accord- 
ance with the general statutory provi- 
sions (Bay State St. R. Co. v. Public 
Serv. Commn., supra). (3) The public 
service commission, in apportioning 
the cost of change -in abolishing a 
grade crossing in the city of Lynn, 
under St. (1912) ¢ 492 § 15, was sub- 
stituted in place of a special commis- 
sion provided for in the general grade 
crossing statute, and had the same 
powers and was subject to the same 
provisions of statutes as when acting 
as commissioners by agreement of the 


[51 C. J.—-44] 


way “at Chace’s Crossing in the city 
of Taunton,’ which contained full pro- 


‘visions as to the abolition of Chace’s 


Crossing, although none as to others, 
meant that the provisions relative to 
Chace’s Crossing should not affect the 
rights of the parties at other cross- 
ings, but that they should be left to 
be governed by general laws, the 
words ‘acts in amendment thereof 
and in addition thereto” including all 
general legislation affecting that 
chapter that had been or might after- 
ward be enacted, and hence such act 
did not preclude proceedings under 
subsequent general laws. In re 
Crossman, 207 Mass. 58, 92 NE 1016. 

86. In re Old Colony R. Co., 1638 
Mass. 356, 40 NE 198. 

87. In re Old Colony R. Co., supra. 

88. Boston, ete., R. Co. v. Woburn, 
(Mass.) 165 NE 125. 

89. Norwood v. New York, etc., R. 
Co., 161 Mass. 259, 37 NE 199. 

90. In re New York, etce., R. Co., 
182 Mass. 439, 65 NW 815. 

91. Framingham - Boston, 
R., (Mass.) 167 NE 327. 

92. In re Hadley, 178 Mass. 319, 59 
NE 805; In re Old Colony R.:Co., 163 
Mass. 356, 40 NE 198. 

93. Framingham v. Boston, etc., 
R., (Mass-) 167 NE 327; Lowell v. 
Haga etc., R., 238 Mass. 328, 130 NE 
638. 

94. Framingham y. Boston, etc., R., 
(Mass.) 167 NE 327. 

95. See statutory provisions. 

96. Howe v. Johnson, 236 Mass. 
379, 128 NE 634. 

97. See statutory provisions; 
Worcester v. Boston, etc. R., 
Mass. 567, 100 NE 1014. 


ete., 


and 
213 


ly allowed the contractor to use a 
cheaper grade of material than it was 
paid for, the contract between the 
railroad and the contractor was held 
properly admitted in evidence. Wor- 
cester v. Boston, etc., R., 213 Mass. 
567, 100 NE 1014. (2) On the issue in 
contribution proceedings whether a 
bridge built satisfied the decision in 
proceedings for eliminating grade 
crossings for a ‘masonry bridge,” it 
was in the auditor’s discretion to re- 
ject evidence as to other bridges built 
under the decision. Worcester v. Bos- 
ton, ete., R., 225 Mass. 548, 114 NE 
814. (3) Finding of the auditor that 
a bridge was a ‘masonry arch bridge” 
as required by the decision in a pro- 
ceeding for the elimination of grade 
crossings held not plainly wrong. 
Worcester..v. Boston, ete. R., 225 
Mass. 548, 114 NE 814 (whether the 
bridge constructed satisfied the grade 
crossing elimination decree for a 
“masonry arch bridge’ depends upon 
whether within such terminology of 
the profession of civil engineer it is 
in fact such a bridge, and not wheth- 
er it ought to be ealled. one). 

[b] Buling held erroneous.—Wor- 
cester v. Boston, etc., R., 225 Mass. 
548, 114 NE 814 (as to compliance 
with order). 

99. In re Westborough, 169 Mass. 
495, 48 NE 768. 

1. In re Hadley, 178 Mass. 319, 59 
NE 805. 


2. In re Old Colony R.* Co.,)-L£63 
} Mass. 356, 40 NE 198. 

2. %In re Waltham, 206 Mass. 208, 
92 NE 477. 

4 Lowell v. Boston, ete, R.,, 238 


Mass. 328, 130 NE 638, 
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as the special commission to abolish grade crossings, 
its rulings are subject to review under the statute 
relating to the abolition of grade crossings,’ and 
not under the statute relating to review of orders 
and rulings of the commission acting as the public 
service commission.® When the report of the com- 
missioners is sufficiently definite, it must be con- 
firmed.? 

[§ 395] (h) Enforcement of Order. Under the 
provisions of the statutes the superior court or any 
justice thereof sitting in equity may enforce the 
orders and decrees at the time of confirming the 
commissioners’ decree.® 

[§ 396] (3) By Municipal Corporation®—(a) 
Requisites and Sufficiency of Ordinances and Pre- 
liminary Proceedings. Ordinances providing for the 
abolition of grade crossings are not required to re- 
cite the reasons for their enactment,'°® as, for ex- 
ample, that a crossing is a nuisance'! or danger- 
ous.1? While the railroad is entitled to such details 
of the work required that an adherence thereto must 
be accepted as a fulfillment of the requirement,*® 
it is not necessary that such details be incorporated 
in the ordinance requiring the abolition of the cross- 
ings;'* but the requirements may be expressed in 
general terms'® and may be supplemented by plans 
and specifications for the purposes of the work pre- 
pared by authority of the municipal council.t® Un- 
less the statute so requires, a determination of the 
public necessity for a separation of grades!? and an 
assessment of damages!* need not be made before 
any work is done upon the grade separation. 
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[§§ 394-399 


[§ 397] (b) Review by Court. The courts will 
not, in general, interfere with the determination of 
a municipal legislative body as to the necessity’® 
and expediency”® of a separation of grades at cross- 
ings. Where it is contended that the power of the 
city has been abused, all reasonable doubts should 
be resolved in favor of the valid exercise of the 
power,?! and the case should be a clear one to 
justify judicial interference.2? Notwithstanding the 
power to abolish grade crossings is conferred upon a 
municipal legislative body,?* the statutes may pro- 
vide for a right to test the legality of the action of 
such body by the courts.24 Where the city has en- 
tered into a contract which it is seeking to enforce, 
a court may, for the purposes of the contract, deter- 
mine its reasonableness as a judicial question.”° 

[§ 398] (c) Enforcement of Orders. The work 
must be constructed in accordance with the plans 
and specifications established.2® The municipality 
having power to compel a separation of grades*? 
may enforce such separation by the imposition of a 
penalty.*’ When the city, in the exercise of its pow- 
er, has, by ordinance, ordered the railroad to con- 
struct a viaduct, its right of action to compel con- 
struction is not affected by a statute giving a commis- 
sion power over abolition of grade crossings.?® 

[§ 399] (d) Alteration of Plan. Where an ordi- 
nance providing plans and specifications for an eleva- 
tion of tracks confers property rights upon the rail- 
road, such rights cannot be taken away by a subse- 
quent alteration of the plans without just compensa- 
tion or due process of law.?° 


5. Bay State St. R. Co. v. Public|ercised in requiring railway com-) railroad, was reasonably necessary 
Serv. Commn., 229 Mass. 399, 118 NE} panies to construct viaducts over|to provide for public traffic). 
669. ‘ their tracks where they cross pub- 26. Chicago, etc., R. Co. v. Minne- 


6 Bay State St. R. Co. v. Public 


. Commn., supra. Pac.4 Ra Cos 


lic streets at grade. 
94 Nebr. 


apolis, 238 Fed. 384. 
[a] For example, where an ordi- 


State v. Union 
556, 143 NW 


7. See case infra this note. 
[a] Report held sufficiently def- 
inite.—In re Westborough, 169 Mass. 
495, 48 NE 763. 

8. Norwood v. New York, etc., R. 
Co., 162 Mass. 564, 39 NH 186. 

9. Power to enact see supra § 380. 

Municipal ordinances generally see 
Municipal Corporations §§ 796-970. 

10. State v. Missouri Pac. R. Co., 
262 Mo. 720, 174 SW 73. 

ll. State v.. Missouri Pac. Ri Co., 
supra. 

nl: FCO: 
supra. 

13. Burlington, etc., R. Co. v. Peo., 
20) Golo. A. 181,577, © 1026. 

14. Burlington, etc., R. Co. v. Peo., 


State v. Missouri Pac. 


supra. 

15. Burlington, etc., R. Co. v. Peo., 
supra. f 

16. Burlington, etc., R. Co. v. Peo., 
supra. 

17. Mead v. Michigan Cent. R. 
Con, 174 Mich. 521, 1-40) NW /973- 


Mead v. Michigan Cent. R. Co., 


American Tobacco Co. v. Mis- 
souri Pac. R. Co., 247 Mo. 374, 157 
SW 502. 

[a] Necessity for separation.— 
Whether there should be a separation 
of the grades of certain railroads and 
city streets at crossings is a matter 
exclusively for the determination of 
the city council where the city char- 
ter gives power over crossing to the 
city, which determination is not re- 
viewable by the courts. American To- 
bacco Co. v. Missouri Pac. R. Co., 247 
Mo. 374, 157 SW 502. 

20. American Tobacco Co. v. Mis- 
souri Pac. R. Co., supra. 

{a] Mayor and city council are, 
within constitutional limits, the sole 
judges as to when and how the police 
power of the municipality shall be ex- 


918 (in construing the validity of an 
ordinance of the city of Omaha, re- 
quiring railway companies to con- 
struct a viaduct over tracks which 
cross a public street at grade, it will 
be presumed that the mayor and coun- 
cil acted with full knowledge of exist- 
ing conditions). 

21. Missouri Pac. R. Co. v. Omaha, 
197 Fed. 516, 117 CCA 12 [aff 235 U.S. 
£21 35 SCt 182,009; us eG. alow. 

22. Missouri Pac. R. Co. v. Omaha, 


supra. 
23. See supra § 380. 
24. Birmingham vy. Louisville, etc., 


R. Co., 213 Ala. 92, 104 S258. 

[al Character of proceeding.— 
Code (1928) § 2075, providing that a 
railroad company, when required by 
ordinance to eliminate a grade cross- 
ing, may “appeal” to any court hav- 
ing chancery jurisdiction, intends that 
such proceedings should bear some 
analogy to appeals, and the court’s 
jurisdiction is properly invoked by 
petition bringing the ordinance to its 
attention and setting up grounds on 
which it is sought to be declared in- 
valid, and the petition is to be treated 
as in lieu of a bill of injunction, sub- 
ject to the same rules as to amend- 
ments, demurrer, and answer. Bir- 
mingham v. Louisville, ete., R. Co., 
213 Ala. 92, 104 S 258. 

25. Kansas City v. Kansas. City 
Terminal R. Co., (Mo.) 25 SW (2d) 
1055. 

{a] Necessity of viaduct under an 
ordinance requiring construction by a 
railroad, and the reasonableness of 
construction ordinance, were, for the 
purpose of contract, judicial ques- 
tions. Kansas City v. Kansas City 
Terminal R. Co. (Mo.) 25 SW (2d) 
1055 (evidence held sufficient to es- 
tablish that a widened and extended 
street, including a viaduct across a 


nance contemplates a depression of 
the tracks at a crossing so as to pro- 
vide for an eighteen-foot headroom 
and a seventeen-foot depression of the 
tracks, the railroad company is not 
at liberty to depress its tracks twen- 
ty-one feet without further action up- 
on the part of the municipal council, 
notwithstanding the depth of the de- 
pression is not specifically limited. 
Chicago, etc., R. Co. vy. Minneapolis, 
238 Fed. 384. 


27. See supra § 380. 

28. Hampton v. Chicago, ete, R. 
Co; 125 Ell vAS 42. 

29. Superior v. Roemer, 154 Wis. 


345, 141 NW 250. 

[a] Rule applied.—Where the pe- 
tition in an action by a city to compel 
a railroad company to construct a 
viaduct over its tracks prayed for an 
order directing the work to be done 
at the company’s expense, and that 
the proportion of the cost of the im- 
provement to be paid by the several 
railroad companies to be determined 
by the railroad commissioner, it could 
not be said that the city acquiesced in 
a part of the cost of the work being 
charged to it, pursuant to a statute 
giving the commission power over 
crossings, as the cause of action ac- 
crued prior to the statute. Superior 
v. Roemer, 154 Wis. 345, 141 NW 250. 

30. Chicago v. New York, etc., R. 
Co., 216 Fed. 735, 132 CCA 645. 

[a] Loss of rights.—Where an or- 
dinance provided for the separation 
of the grades, and required the con- 
struction of the elevated structure by 
a certain date, but no forfeiture or 
abrogation of the elevation plans was 
provided for delay in completing the 
work, the railroad did not lose its 
vested rights under the ordinance hy 
a failure to complete the structure 
within the time. Chicago v. New 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ing 


§§ 400-402] 


[§ 400] (e) Effect of Repeal of Ordinance by Gen- 
eral Law. Where a municipal ordinance as to a sep- 
aration of grade is repealed by a general law in con- 
flict therewith, the rights acquired by the city*! and 
acts legally done under the charter of the city and 
the ordinance prior to the enactment of the statute®? 
are not affected where the constitution of the state 
prohibits retrospective legislation. 

[§ 401] (4) Proceedings in Equity. A bill in eq- 
uity to compel a separation of grades is not defective 
because it fails to specify what kind of crossing is 
sought,?* or because it fails to state that notice of 
intent to file the bill was given to the railroad.?# 

{§ 402] e. Expenses and Apportionment—(1) In 
General. Under its police power the state may’ re- 
quire a railroad to bear the entire expense of elimi- 
nating a grade crossing,*® or may authorize a city 
to require it to do so;*° and a municipality which has 


Nori, etc, EK. Co, 216. Bed. 735), 132 
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62 Connar521y, 260 As laa 
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the power to require the abolition of grade cross- 
ings*? may require the railroad to bear the whole ex- 
pense.*®& The legislature may, however, apportion the 
burden between the railroad and the municipality,*® 
or may require the railroad to bear a reasonable part 
of the expense.*® There is no constitutional objec- 
tion to requiring the county, town, or municipality 
where the crossing is located to pay a portion of the 
expense of the change,*! and statutes in many juris- 
dictions provide for an apportionment of the expense 
between municipalities and railroad companies,*? 
which may be in proportions fixed without reference 
to the value of the property or the benefits severally 
received.*? Where such statutes have been enacted, 
a railroad cannot be compelled to pay the whole cost 
of ‘elimination,** nor can a municipality be assessed 
more than the amount, if any, limited by the stat- 
ute.4® A municipality cannot be required to share 


Woodruff v. [c] In Canada (1) a municipality 


CCA 645. ; New York, etc., R. Co., 59 Conn. 63, 
31. State v. Missouri Pac. R. Co.,| 20 A 17; Woodruff v.'\Catlin, 54 Conn. 
262 Mo. 720, 174 SW 73. 277, 6 A 849; Ward v. Erie R: Co., 87 
32. State v. Missouri Pac. R. Co., 
supra. 
33. Newark v. Erie R. Co., 72 N. J. 


Eq. 447, 68 A 413. 

34. Newark v. Erie R. Co., supra. 

35. Mass.—Norwood v. New York, 
éete., R. Co., 161 Mass. 259, 37 NE 199. 

Mo.—State v. Public Serv. Commn., 
306 Mo. 149, 267 SW 102. 

N. J.—Erie R. Co. v. Public Util- 
levee Oomrs., SOuN. Ja du. ba, 98) A 13 
[aff 103 A 1052 mem]. 

N. Y.—Peo. v. Purdy,-149 NYS 315. 

Pa.—BPrie R. Co. v. Public Serv. 
Commn., 271 Pa. 409, 114 A 357. 

Wis.—Chicago, etc., R. Co. v. State 
R. Commn., 187 Wis. 364, 204 NW 
606. 

[a] For example, a railroad com- 
pelled by the state to build a viaduct 
across its tracks is not entitled to 
be reimbursed for the cost thereof. 


State v. Chicago, etc.; R. Co., 37 N. 
D. 98, 163 NW 730. 
[b]. Approaches.—Where an _ un- 


derpass is to be constructed at the re- 
quest and for the benefit of a rail- 
road company, the company may prop- 
erly be made to pay the entire ex- 
pense, not only of the underpass, but 
the necessary approaches. Southern 
R. Co. v. Com., 124 Va. 36, 97 SE 3438. 

[ec] Where viaduct was necessi- 
tated by the construction of rail- 
road tracks across a Street, the rail- 
road company was bound to construct 
it at its own expense without any ex- 
pense to the city. Superior v. Roem- 
er, 154 Wis. 345, 141 NW 250. 

a6. ~Peo. vy. Union) Pac. RR: .Co,, 2:0 
Colo. 186, 37 P 610; American Tobacco 
Co. vy. Missouri Pac. R. Co. 247 Mo. 
374, 157 SW 502; Durham v. Southern 
ie Oo.,.1SoN. ©. 240 117 Smt. 

37. See supra § 380. 

38. Missouri Pac. R. Co. v. Omaha, 
Zao On Solel. oouSCt 82,709) La ed. tai 
far 197 Hed: 516, 117 CCA, 12); State 
v. Missouri Pac. R. Co., 262.Mo. 720, 
174 SW 73; Richmond, ete., R. Co. v. 
Richmond, 145 Va. 225, 133 SE 800; 
State v. Northern Pac. R. Co., 128 
Wash. 73, 221 P 99t. 

[a] Statutory provisions relative 
to apporticnment of costs (1) curtail 
the general police power of a city 
over its streets to the extent indicated 
by the language of the statute (Rich- 
mond, ete., R. Co. v. Richmond, 145 
Va. 225, 1838 SE 800), (2) and a city 
charter and such provisions must be 
construed together and made to har- 
monize, if possible (Richmond, ete., R. 
Co. v. Richmond, supra). (3) An 
amendment to a city charter granting 
no new powers as to change of grades 
of railroads at existing crossings does 
not affect the operation of such stat- 
utory provisions. Richmond, etc., R. 
Co. v. Richmond, supra. 

39. New York, etc., R. Co.’s App., 


Misc. 365, 149 NYS 717 [aff!167.App. 
Div. 950, 154, NYS .94 (aff 215 IN. WY 
629 mem, 109 NE 1095 mem)j. 

[a] Previously built structures.— 
The commission may apportion the 
cost of maintenance of a structure 
built to eliminate a grade crossing 
even though the structure is already 
built. San Bernardino v. State R. 
Commin., 190) Cal. 562, 213- P49'80; 

40. Norwood v. New York, etc., R. 
Co., 161 Mass. 259, 37 NE 199; Chi- 
cago, etc., R. Co. v. State R. Commn., 
187 Wis. 364, 204 NW 606. 

41. New York, etc., R. Co. v..Bris- 
tol, 151 U.S. 556, 14 SCt 437, 38 -L. 
ed. 269; Westbrook’s App., 57 Conn. 
95, 17 A 368; Woodruff v. Catlin, 54 
Conn. 277, 6 A 849; Matter of Boston, 
etc:, R. Co., 64 App. Div. 257, 72 NYS 
32 .faff 170 N. ¥..619, 63 NE) 1115]. 

42. See statutory provisions. 

[a] Due process.—A statute limit- 
ing the amount which a municipality 
may be assessed is not unconstitution- 
al as authorizing the taking of prop- 
erty without due process in that the 
railroad may be compelled to pay 
more than its share. New York, etc., 
R. Co.’s App.,; 58 Conn. 532,'20 A: 670: 

[b] Statutes construed.—(1) Un- 
der a statute which provides that, 
where a public way crosses a railroad 
by an overhead bridge, the frame- 
work of the bridge and its abutments 
shall be maintained by the railroad 
and the surface of the bridge by the 
town in which it is situated, the word 
“surface” is not employed in its geo- 
metrical sense, as signifying a plane, 
but includes some degree of: thick- 
ness; it is used in contradistinction 
to “framework,” and is tantamount to 
flooring, when the bridge is considered 
as a whole; the word “framework,” 
as applied to things built or con- 
structed, means that which furnishes 
form or strength, or both, and is the 
anthithesis of ‘‘surface;’” and in the 
division of the whole structure of the 
bridge into these two parts, the word 
“framework” had some tendency to 
point out which constituted the car- 
rying’ strength of the bridge, while 
“surface” relates more nearly to that 
which in the limits of the carrying 
strength supported the immediate 
burden of travel, and that the word 
“surface” includes both an upper and 
lower layer of the flooring, for the 
repair of which the town was liable. 
Natick v. Boston, etce., R. Co., 210 
Mass. 229, 96 NE 347. (2) A statute 
requiring the railroad to pay not less 
than sixty-five per cent of the cost is 
complied’ with when the total: share 
borne by a railroad and street railway 
is greater than this proportion, al- 
though the amount paid by the rail- 
road alone is less. State v. Amlin, 1 
OhNPNS 533. 


which is a party interested may be 
assessed part of the costs of a via- 
duct. Carleton v. Ottawa, 41 Can. S. 
C. 552. (2) Where the grade separa- 
tion is for the improvement of the 
highway, the railroad will not be or- 
dered to contribute to the cost. Cana- 
dian Nat. R. Co. v. Quebec Dept. of 
Roads, 30 CanRCas 177. 

43. New York, etc., R. Co.’s App., 
58 Conn. 532, 20 A 670; Norwood v. 
New York, etc., R. Co., 161 Mass. 259, 
37 NE 199. 

44. In re State Commn. of High- 
ways, 289 N. Y. 279, 146 NH 379; State 
v. Department of Public Works, 135 
Wash. 644, 238 P 621. 

[a] Statutory provisions for cost 
of new crossings do not authorize as- 
sessment of the whole cost of aboli- 
tion of a grade crossing upon rail- 
roads. State v. Department of Public 
Works, 135 Wash. 644, 238 P 621. 

{[b] Rule applied.—(1) Where a 
railroad company having an existing 
line with a grade crossing desired to 
build a new one, and it was found that 
it was practicable to eliminate the 
crossing by a subway, the entire ex- 
pense should not be assessed against 
the railroad company under the stat- 
ute prohibiting construction of new 
grade crossings, but the municipality 
should be required to contribute, un- 
der the statute providing that the cost 
of elimination of old grade crossings 
be apportioned, the old grade crossing 
being abolished. In re Erie R. Co., 
208 N. Y. 486, 102 NE 562. (2) The 
fact that the petition for the change 
of grade showed a future imtention 
of building more tracks and changing 
the motive power would not constitute 
a building of a new road so as to 
charge the railroad with the whole ex- 
pense under the statute so providing, 
but the cost should be apportioned 
under the statute for abolition of 
grade crossings. Matter of New York 
Cent., etc., R. Co., 136 App. Div. 760, 
121 NYS 524 [mod on other grounds 
200 N. Y. 121, 93 NE 515]. (3) Where 
the railroad company demanded an 
overhead structure permitting the 
construction of an additional track in 
the future, the company cannot be as- 
sessed more than one half of the ex- 
pense cast on it by the statute, and 
the commission cannot require that 
the expense occasioned by the addi- 
tional track shall be borne solely by 
the company. Matter of State High- 
way Commn., 201 App. Div. 94, 193 
NYS 808. 

45. Coykendall v. Kingston, 115 
Mise. 557, 188 NYS 769. 

[a] Crossing in two maunicipal- 
ities.—Under a statute proviaing for 
apportionment, where an_ existing 
highway crossing was. elevated over 
the railroad and only part of one ap- 
proach lies in a different town, the 
town wherein the’ major portion lies 
is liable for twenty-five per cent of 
the cost... Peo. Vv. Public Serv. 
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the expense of elimination unless the crossing is a 
public highway,*® nor is it liable for any part of the 
cost of constructing undergrade crossings on new 
which it agreed to accept when completed 


highways 
with the crossings in place.47 


Expenses which may be apportioned. “The expense 
to be apportioned is that which is necessarily in- 
curred in making the changes required to eliminate 
the grade crossing,*® and a municipality cannot be 
required to pay any part of a bonus given the con- 
nor can the railroad be 
required to pay all or any part of the expense of gen- 
eral improvements in a system of highways not fairly 
incidental to changes in the crossing at the railroad.®° 
Statutory provisions as to the costs which may be in- 
zluded and the manner in which they shall be appor- 


tractors: by the railroad ;*° 


tioned must be followed.°*! 
Street railroads. 


Commn., 220 N. Y. 1, 114 NE 1050. 

46. Bacon v. Boston, ete., R. Co., 
83 Vt. 421, 76 A128. 

[a] Private crossings.—(1) If, in 
a proceeding for the elimination of 
public and grade crossings, it be- 
comes necessary or expedient to close 
private crossings also, the expense of 
closing them must be borne by the 
railroad company (In re New York 
Cente tes Reno. 2OOIN DY, L205 393 
NE 515), (2) and no part of it can 
be imposed upon the municipal cor- 
poration (In re New York Cent., etc., 
Re Con supra): 

47. Long Island R. Co. v. Shinne- 
cock Hills, etc., Realty Co., 131 NYS 
885 [aff 156 App. Div. 912 mem, 141 
NYS 1129 mem]. 

48. In re Newton, 172 Mass. 5, 51 
NE 183; Peo. v. State Public Serv. 
Commn., 181 App. Div. 465, 168 NYS 
832 [aff 224 N. Y. 565 mem, 120 NE 
872 mem]; Coykendall v. Kingston, 
115 Misc. 557, 188 NYS 769. 

49. Richmond, etc., R. Co. v. Rich- 
mond, 145 Va. 225, 133 SE 800. 

50. Norwood v. New York, etc., R. 
Comelet Oo Mass: 7259, 3 ANY 199. 

{a] Widening of street.—Where, 
at the same time the railroad tracks 
are elevated, a street is widened, the 
railroad is properly required to pay 
only its proportion of the cost of 
separation of the grades and should 
not be required to pay a portion of 
the cost of work done solely for the 
benefit of the city. Cincinnati Union 
Stock Yard v. Cincinnati, 14 OhNPNS 
529. 

51. See cases infra this note. 

{a] Particular expenses allowed 
or apportioned.—(1) Approaches. 


State v. Public Serv. Commn., (Mo.) 
297 SW 47; Chicago, etc., OOP Vs 
Public Serv. Commn., 315 Mo. 1108, 


287 SW 617; Matter of State Highway 
Commn., 201 App. Div. 94, 193 NYS 
808; Westmoreland Chemical, etc., Co. 
v. Public Serv. Commn., 294 Pa. 451, 
144 A 407. (2) Cost of removal of 
telegraph wires and poles. Worces- 
tere ve. Boston, ete, UR. ~225- Mass: 
548, 114 NE 814. (3) Cost of crushed 
stone used as suitable ballast. Wor- 
cester v. Boston, etc., R.,, supra. 
(4) Expenses necessary to adapt 
existing structures to the changes re- 
quired. In re Newton, 172 Mass. 5, 
51 NE 183. (5) Incidental damages. 
Westmoreland Chemical, ete., Co. v. 
Public Serv. Commn., supra. (6) Ex- 
pense of acquiring land necessary to 
effect the abolition. New Paltz, etc., 
Tract. Co. v. Central New England R. 
Co., 84 Misc. 528, 147 NYS 624. (7) 
Legal expenses fairly incurred in 
carrying out the decree. Boston, etc., 
R. Co. v. Charlton, 161 Mass. 32, 36 NE 


It is within the police power of 
the state to require that a percentage of the costs 
be borne by a street railroad using the crossing,”? 
and a railroad which could have been assessed the 
whole cost cannot complain that only a small percent- 
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age of the cost was assessed on a street railroad.°* 
When the street railroad permits an interurban rail- 
road to use its tracks, a larger portion of the cost may 
be assessed against it,°* but no part of the cost can 


be assessed against the interurban railroad when it 


proaches.°° 


is operating over the tracks as a mere licensee.*° 

Apportionment between railroads. 
railroads have agreed to share the expense of con- 
struction of a bridge over their respective rights of 
way in proportion to the width of the rights of way, 
the same proportion is fair as to the cost of the ap- 
The width of used parts of the rights of 
way is a good basis for apportionment,*®? and a track 
of one road crossing another street should not be con- 
sidered.°* Both railroads may be required to contrib- 
ute equally to the cost of the approaches.*® 


Where several 


Where 


a railroad seeks to construct upon a highway, at a 


688 (defenses to claims for damages 
for land taken). (8) Cost of new sta- 
tion. In re Westborough, 184 Mass. 
107, 68 NE 30. (9) Where the rail- 
road contracted with a contractor for 
a concrete retaining wall of specified 
materials at a specified price, but 
carelessly permitted the use of a 
cheaper gravel, although the wall was 
entirely sufficient for the purpose, 
only the contract price less the differ- 
ence in the value of the gravel will 
be allowed as the “actual cost” of 
such wall. Worcester v. Boston, etc., 
R., 213 Mass. 567, 100 NE 1014. 

[b] Particular expenses not allowed 
or apportioned.—(1) Sums paid by 
town in settlement of claim barred by 
limitations. In re Westborough, 184 
Mass.) 0%, 68) IND 30:.¢ (2)2: Pavine 
highways adjacent to, but not includ- 
ed in, the approaches. Matter of 
State Highway Commn., 201 App. Div. 
94,193 NYS 808. (3) Legal expenses 
incurred by the parties in preparation 
and trial before the commissioners. 
In re Providence, ete., R. Co., 172 
Mass. 117, 51 NH, 459. (4) Expert 
witness and counsel fees of town in 
disputing accounts presented by rail- 
road. In re Westborough, supra. 
(5), Expenses for improvements made 
in connection with the abolition but 
not required. In re Newton, 172 
Mass. 5, 51 NE 183. (6) Expense in- 
curred by town for surveys and plans, 
and services of civil engineer, etc. 
In re Norwood, 183 Mass. 147, 66 NE 
637. ‘(7) In a proceeding before a 
board of railroad commissioners, un- 
der a statute authorizing the abolition 
of grade crossings where a street, 
avenue, or highway crosses a steam 
railroad at grade, no party can be 
charged with the expense of closing 
a way which is wholly private. In 
re New York Cent., etc., R. Co., 200 
NieY Lad, 93 SN Eb 15. ® 

[c] Mode of apportionment.—Un- 
der the statute providing for the 
abolition of grade crossings in Lynn, 
the cost of the work of abolishing the 
crossing, aS well as the apportion- 
ment, is to be made in accordance with 
the general statutory provisions. 
Bay State St. R. Co. v. Public Serv. 
Commn., 229 Mass. 399, 118 NE 669. 

52. Erie R. Co. v. New Jersey Pub- 
lic Utility Comrs., 254° U.S. 394, 41 
SCt 169, 65 L. ed. 322 [aff 90 N. J. L. 
672 mem, 103 A 1052 mem (aff 89 N. 
J. L. 57, 98 A 13)]; Passaic Water Co. 
v. New Jersey Public Utility Comrs., 
254 U. S. 394, 41 SCt 169, 65 L. ed. 322 
[aff 90 N. J. L. 714 mem, 103 A 1053 


mem]; Western Union Tel. Co. v. New 
Jersey Public Utility Comrs., 254 U. 
S. 394, 41 SCt '169;)) 65) ed 322':Latt 


90 N. J. L. 729 mem, 103 A 1055 mem]; 


point where another road crosses at grade, a bridge 
carrying the highway may be ordered at the expense 
of both companies,®® and they must also keep the 
same inrepair.*? The laws relating to apportionment 
of expenses of highway grade crossing elimination are 


Fullerton v. New Jersey Public Util- 
ity Comrs., 254 U. S. 394, 41 SCt 169, 
65 L. ed. 322 [aff 90 N. J. L. 677 mem, 
103 A 1051 mem]; Morris v. New Jer- 
sey Public Utility Comrs., 254 U. S. 
394, ft. SCt 169, 65 L. ed..322 [aff 90 
N. J. L. 694 mem, 103 A 1053 mem]; 
Meyer v. New Jersey Public Utility 
Comrs., 254 U. S! 394, 41 SCt 169, 65 
L. ed. 322 [aff 90 N. J. L. 694 mem, "103 
A 1053 mem]; Public Serv. R. Co. Vv. 
New Jersey Public Utility Comrs., 254 
U.S. 394, 41 SCt 169, 65 L. ed. 322 [aff 
90 N. J. L. 715 mem, 103 A 1054 mem 
(aff’89 NiO J. Ln 24°98 A> 28) 15" In re 
Taunton, 185 Mass. 199, 70 NE 48; 
State v. Public Serv. Commn., 272 Mo. 
645, 199 SW 999; -Toronto R: Cos(v. 
Toronto, 53 Can. S. C. 
280, 30 DomLR 86. 

[a] Interurban.—Chicago, etc., R. 
Co. v. Public Serv. Commn., 187 Ind. 
20, 118 NE 125. 

53. Erie R. Co. v. New Jersey Pub- 
lic Utility Comrs., 254 U. S. 394, 41 
SCt 169, 65. Lived. 322. faff' 90.N..J. ds 
672 mem, 103 A 1052 mem (aff 89 N. J. 
L. 57, 98 A 13)]; Passaic Water Co. 
v. New Jersey Public Utility Comrs., 
254 U. S. 394, 41 SCt 169, 65 L. ed. 322 
[aff 90 N. J. L. 714 mem, 103 A 1053 
mem]; Western Union Tel. Co. v. New 
Jersey Public Utility Comrs., 254 U. 
S. 394, 41 SCt 169,65. ed:.322 [aff 
90 N. J. 729 mem, 103 A 1055 mem]; 
Fullerton v. New Jersey Public Util- 
ity Comrs., 254 U. S. 394, 41 SCt 169, 
65 L. ed. 322 [aff 90 N. J. L. 677 mem, 
103 A 1051 memjJ; Morris v. New 
Jersey Public Utility Comrs., 254 U. S. 
394, 41 SCt 169, 65 L. ed. 322 [aff 90 
N. J. L.'694 mem, 103 A 1053 mem]; 
Meyer v. New Jersey Public Utility 
Comrs., 254 U. S. 394, 41 SCt 169, 65 L. 
ed. 322 [aff 90 N. J. L. 694 mem, 103 
A 1053 mem]; Public Serv. R. Co. v. 
New Jersey Public Utility Comrs., 254 
U. S. 394, 41 SCt 169, 65 L. ed? 322 [aff 
90 N. J. L. 715 mem, 103 A 1054 mem 
(aff 89 N. J. L. 24, 98 A 28)]. 

54. Cleveland, etc., R. Co. v. State 
Public pee Commn., 273 Til. 210, 
112 NE 689. 

55. Cleveland, etc., R. Co. v. State 
Public Utilities Commun., supra, 

56. Oregon- Washington inten 
Co: we Pacific! Coast-R, Coy 138 wash’ 
430, 244 P 673. 

57. State v. Northern Pac. R. Co; 
128 Wash. 78, 221 P 991. 


58. State v. Northern Pac. R. Co., 
supra. 

59. State v. Northern Pac. R. Co., 
supra 

60." Ft.-St. Union Depot Co. v. State 


ee Crossing Bd., 81 Mich. 248, 45 NW 


él. Atty.-Gen. v. Ft. St. Union 
Depot Co., 117 Mich. 609, 76 NW 85. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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222, 20 CanRCas. 
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s§ 402-403] 
paramount to those relating to crossings between rail- 
roads.°? 

Joint or several ownership of tracks. Where rail- 
road tracks are owned by different companies jointly, 
the obligation to build a bridge or viaduct over the 
same is a joint obligation;®* but where several com- 
panies severally own parallel tracks to be crossed by 
a single bridge, the duty of each is several and each 
eompany should be required to build that part of the 
bridge above its own tracks, including the width of 
its right of way,®* and if there be an intervening 
space between the rights of way, each company whose 
tracks are adjacent thereto should build over one half 
of such space,®® and the companies owning the out- 
side tracks should each build the approach to the 
bridge adjacent to its tracks.°® Where two railroads 
contribute to the danger of the grade crossing, they 
may be jointly required to construct and maintain a 
bridge eliminating it.** 

Relocation of road. A relocation of a road so as 
to divert some traffic which would otherwise use 
grade crossings, which, however, remained open and 
were used after the relocation, was not an elimina- 
tion of the crossings so as to charge the railroad 
with part of the cost,®* although the contrary has 
been held.°® But a railroad cannot be assessed part 
of the costs of a relocation when not given the re- 
quired notice and opportunity to be heard on the 
question of relocation.*° 

Relocation of gas mains, on abolition of a grade 
crossing, is not to be made at the expense of the gas 
eompany.*! 

Fact that federal government will reimburse state 
for a portion of the expenses of the improvement 
does not affect the lability of the railroad to con- 
tribute to the cost.** 
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the abolition of grade crossings,**® it may also agree 
as to the manner in which the expense of such elim- 
ination is to be borne.?* A contract between a city 
and a railroad company, by which the railroad 
grants a right of way for a crossing in consideration 
of the undertaking by the city to bear the cost of 
construction of a subway, is not invalid as a sur- 
render by the city of ‘its police power,’® or of its 
power of eminent domain,’® nor is it contrary to a 
charter giving the municipality the power to require 
elimination at the expense of the railroad;*7 al- 
though a charter authorizing the council to require 
the elimination of grade crossings at the expense of 
the railroad has been held to prohibit the city from 
agreeing to assume any of the expense,**® even where 
the railroad is the senior way.’® A statute giving 
a city the power to contract with the railroad and 
share expense is not a limitation on, but is an ex- 
tension of, the power, given it by its charter, to re- 


_ quire construction of a viaduct over tracks at the 


expense of the railroad.*° When a municipality has 
agreed to pay one half of the expense of elimina- 
tion, it must share the entire cost and not merely 
the cost of construction across the tracks,*! and 
must bear its share of the increased cost when the 
railroad was forced to make new contracts with 
builders at higher prices than the original con- 
tracts,S* and cannot set off the expense of drain- 
age of a street when it contracted to pay for drain- 
age.*° Where a railroad and municipality have 
agreed to share the expense of abolition of a grade 
crossing, the city cannot avoid its obligation by a 
resolution of its board of estimate and apportion- 
ment,®* nor is it relieved from a contract to main- 
tain a crossing at its expense by an order of a com- 
mission apportioning the costs of repairs,’® and the 


[§ 403] (2) Agreements. 


» 62. New Paltz, etc., Tract. Co. v. 
Central New England R. Co., 84 Misc. 
528, 147 NYS 624. 

63. State \v., St.. Paul, etc., R. Co.; 
75 Minn. 473, 78 NW 87. 

64 State v. St. Paul, etce., R. Co., 
supra; State v. Minneapolis, etc., R. 

€o., 39 Minn. 219, 39 NW 153. 

65. State v. St. Paul, etc., R. Co., 
75 Minn. 473, 78 NW.87. 

66: State v- St. Pauk etc:; BR. Co., 
supra; State v. Minneapolis, etc., R. 
Co., 39 Minn. 219, 39 NW 153. 

67. State v. Northern Pac. R. Co., 
A285 Wash: 73; 221-P 991. 

68. Harvey County v. Missouri 
Pac. R. Co., 114: Kan. 816, 220 P 1056. 

69. Chicago, etc., R. Co. v. State 
R. Commn., 187 Wis. 364, 204 NW 606. 

[a] Thus (1) where, as provided 
by statute, the railroad commission 
may require a railroad to contribute 
part of the cost of “rearrangement of 
highways,” by relocation thereof, so 
as to divert traffic from grade cross- 
ings, it may do so whether or not the 
railroad is benefited thereby. Chi- 
cago, etc., R. Co. v. State R. Commn., 
187 Wis. 364, 204 NW 606. (2) In 
Such case the benefit to the railroad 
is not measured by the amount of 
business done by the company, but 
is determined by operating advan- 
tdages. Chicago, etc., R. Co. v. State 
IR. Commn., supra. (3) That it would 
benefit bus lines competing with rail- 
roads to require the latter to bear a 
part of the expense of relocating state 
highways does not affect the state’s 
power thus to promote public safety, 
the highways not being built for bus 
lines, but for all the people. Chicago, 
etc., R. Co. v. State R. Commn., supra. 
(4) That the grading and paving of a 
highway, as relocated by an order of 
the railroad commission to divert 
traffic from railroad grade crossings, 


A municipality having 
power to enter into agreements with a railroad for 


did not cost as much as it would to 
grade and pave a former highway, did 
not deprive the commission of power 
to require the railroad to bear a part 
of the expense of relocation. Chi- 
cago, ete., R. Co. v. State R. Commn., 
187 Wis. 375, 204 NW 610. 

70. 
Commn., 197 Wis. 640, 222 NW 816. 

71. Transit Commn. v. Long Island 
R. Co., 228 App. Div. 290, 239 NYS 
543. 


72. Chicago, ete, R. Co. v. Public 
Serv. Commn., 315 Mo. 1108, 287 SW 
617. 

73. See supra § 371. 

74. See cases infra this section. 

75. Missouri, etc., R. Co. v. Okla- 


homa,' 271 U. S. 303, 46. SCt 517, 70 L. 
ed. 957 Erev 107 Okl. 23, 229 P 172]. 

76. Missouri, ete., R. Co. v. Okla- 
homa, supra. 

77. Knoxville Ice, etc., Co. v. Knox- 
ville, 153 Tenn. 536, 284 SW 866. 

[a] Charter provisions (1) giving 
the city power to control the use of 
streets by railroads gives a city power 
to contract with a railroad for each 
paying half of the cost of a viaduct. 
Knoxville Ice, ete., Co. v. Knoxville, 
153 Tenn. 536, 284 SW 866 (Knoxville 
charter held not violated by contract 
of city and railroad that contract for 
building viaduct shall be made with 
person parties may select). (2) The 
charter provisions as to public im- 
provements do not apply in such case. 
Knoxville Ice, ete., Co. v. Knoxville, 
supra. 

78. Kaiser’s Application, 171 Wis. 
40,174 NW 714, 176 NW 781; Superior 
v. Roemer, 154 Wis. 345, 141 NW 
250. 

[a] Rule applied.— Where the city 
has no power to agree to bear all or 
part of costs, the fact that a part of 
a railroad right of way on a street 


Chicago, etc., R. Co. v. State R. | 


railroad may bring action on such a contract with- 
out having appealed from the order.8é 


Where the 


was occupied by the approach to a 


‘viaduct required by ordinance to be 


constructed by the company was not 
sufficient consideration to support a 
provision of the ordinance imposing a 
part of the expense upon the city, the 
city having a right without agreement 
en tk street Le a viaduct ap- 

ach. uperior v. Roemer i 
345, 141 NW 250. Paseals 

79. Kaiser’s Application, 171 is. 
py tA a ae 176 NW 781. we 

. chmidt v. Milwauke i 
367, 135 NW 883. cabana fe 

81. Richmond, etc., 
mond, 145 Va. 225, 183 SE 800. 

[a] Agreements as to interest.— 
(1) Interest on the city’s portion of 
the expense during construction of 
bridges over railroad tracks is not 
recoverable from the city, under Code 
(1904) § 1294d subs 39, in view of the 
terms of the agreement between the 
railroad company and the city (Rich- 
mond, etc., . Co. v. Richmond, 145 
Va. 225, 133 SE 800), (2) and did not 
run from the date of judgment against 
the city in view of the agreement 
(Richmond, ete., R. Co. v. Richmond, 
supra). (3) The city’s agreement 
with the railroad to give notes bearing 
certain interest meant that the debt 
was to carry such rate until paid, and 
not merely until maturity. Richmond, 
ete., R. Co. v. Richmond, supra. 

82. Richmond, ete., R. Co. v. Rich- 
mond, supra. 

83. Richmond, etc., R. Co. v. Rich- 
mond, supra. 

84. Long Island R. Co. v. Hylan, 
210 App. Div. 761, 206 NYS 239 [rev 
on other grounds 240 N. Y. 199, 148 
NE 189]. 

85. Pittsburgh, etc., R. Co. v. Mc- 
Kees Rocks, 287 Pa. 311, 135 A 227. 

86. Pittsburgh, ete, R. Co. v. Mc- 


R. Co. v. Rich- 
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railroad and the municipality have entered into a 
contract, and the municipality has agreed to secure 
the removal or relocation of telegraph lines, the 
railroad cannot be held liable for the cost of re- 
moval.’? Agreements requiring the construction of 
viaducts at the railroad’s expense are not unfair.*$ 

[§ 404] (3) Determination by Commissioners. 
The statutes conferring power upon commissioners 
as to the abolition of grade crossings*® frequently 
provide for an apportionment, or a determination 
by them, of the manner in which the expense shall 
be borne.®® Under some statutes the commission 
may exercise the power of eminent domain,®? and 
where this is necessary the property should be con- 
demned and its value ascertained before the work 
of elimination is commenced so that it may be known 
whether the order apportioning the expense is rea- 
sonable.°? The commission, in apportioning the 
costs, should consider all the factors entering into 
a proper division of the costs,9* and it may, when 
the entire cost can be ascertained in advance, or- 
der the municipality to pay a gross sum represent- 
ing its proportion.®* Although the statute author- 
izes an apportionment, the commission may never- 


Kees Rocks, supra. stitutional. 


87. Postal Tel. Cable Co. v. Dela- 
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Matter of East Two Hun- 
dred Thirty-eighth St., 215 App. Div. 


theless impose the entire expense upon the rail- 
road,®® unless the statute requires apportionment.°® 
When notice and hearing are necessary before the 
commission may apportion the costs, a county. or 
town which had notice and was represented cannot 
contend that the order was made without it being 
a party.°7 The power of the commission to appor- 
tion the expenses implies that the parties shall be 
liable for the amounts assessed against them,°®’ and 
the commission may compel an accounting and set- 
tlement of the costs of the new crossing.?® 

[§ 405] f. Damages of Abolition—(1) In Gener- 
al. Questions of whether one, whose property is 
taken or injured by reason of a change of grade or 
other cause arising out of an abolition of a grade 
crossing, is entitled to damages therefor under a 
constitutional provision precluding the taking or 
injuring of property for public use without compen- 
sation therefor are elsewhere treated. The partic- 
ular statutes under which proceedings for the aboli- 
tion of grade crossings may be had? frequently, 
however, provide specifically for the ascertainment. 
and award of damages occasioned by such improve- 
ments to property owners,?. such provision being 


Bell. Tel. Co. v. Canadian Pac. R. Co., 
14 CanRCas 14, 5 DomLR 297. (5) 


ware, etc., R. Co., 89 N. J. Eq. 99, 104 
A. 141 [aff 90 N. J. Eq. 278,106 A 892]. 
88. Kansas City v. Kansas City 
ere | R. Co., (Mo.) 25 SW (2d) 

BD: 

89. See supra § 379. 

90. Conn.—Old Saybrook vy. Public 
Utilities Commn., 100 Conn. 322, 124 A 
33; Doolittle v. Branford, 59 Conn. 
402, 22 A 336. 

Minn.—State v. Northern Pac, R. 
Co., 176 Minn. 501, 223 NW 915. 

Mo.—Chicago, etc., R. Co. v. Public 
ney Commn., 315 Mo. 1108, 287 SW 


N. H.—Boston, etc., R. Co. v. Con- 
cord, 69 N. H. 91, 44 A 808. 

N. Y.—Peo. v. Public Serv. Commn., 
173 App. Div. 164, 159 NYS 48 [rev on 
other grounds 220 N. Y. 1, 114 NE 
1050]; Matter of New York Cent., etc., 
R. Co., 186 App. Div. 756, 121 NYS 528; 
New Paltz, etc., Tract. Co. v. Central 
New England R. Co., 84 Mise. 528, 147 

24. 


Pa.—Westmoreland Chemical, etc., 
Co. v. Public Serv. Commn., 294 Pa. 
451, 144 A 407; Erie R. Co. v. Public 
Serv. Commn., 271 Pa. 409, 114 A 357; 
Com. v. Washington, 10 Pa. Dist. & 
Co. 687. 

[a] Constitutionality of statutes. 
—(1) The California Pub. Utilities 
Act § 43, as amended by St. (1917) p 
320, giving the railroad commission 
authority over municipalities to de- 
termine the terms of maintenance of 
railroad viaduct crossings, is not un- 
constitutional as exceeding the au- 
thority given the legislature by Const. 
art 12 § 22, to confer power on the 
commission to control corporations, in 
view of art 11 §§ 6, 8, defining the 
powers of municipalities. San Ber- 
nardino v. State R. Commn., 190 Cal. 
562, 213 P 980. (2) Where a city has 
transferred to the railroad commis- 
sion, uhder Const. art 12 § 23, and St. 
Extra. Sess. (1911) p 168, its control 
over public utilities, the commission’s 
power, given by Pub. Utilities Act § 
3, to apportion between the city and 
a railroad the expense of grade sep- 
aration, was not affected by Const. art 
11 §§ 6, 13, as to power to interfere 
with municipal affairs, in view of the 
plenary provisions of Const. art 12 §§ 
22, 23. San Jose v. State R. Commn., 
175 Cal. 284, 165° P’'967.:' (3): ‘Railroad 
L. §§ 90, 94, authorizing a transit com- 
mission to require railroads to con- 
struct a bridge carrying a_ street 
across the tracks, has been held con- 


152, 213 NYS-356 flaff 243: N. Yo 574 
mem, 154 NE 610 mem]. (4) The pow- 
er of the commission to apportion 
costs does not violate a constitutional 
provision giving municipal corpora- 
tions the power to levy taxes for cor- 
porate purposes and prohibiting the 
general legislature from. taxing them 
for corporate purposes. Chicago, etc., 
R. Co. v. Lake County, 287 Ill. 337, 122 
NE 526. 

{b] In Canada (1) the board of 
railway commmissioners may appor- 
tion costs of elimination of grade 
crossings. ‘Toronto R. Co. v. Toronto, 
53 Can. S. C. 222, 20 CanRCas 280, 30 
DomLR 86; British Columbia Electric 
R. Co. v. Vancouver, etc., R. ete., Co., 
48 Can. S. C. 98; Ottawa Electric R. 
Coun. Ottawa, ctcs ok a COmroW ne anes: 
C. 354; Oshawa y. Canadian Nat. R. 
Co., 35 CanRCas 403; Brantford v. 
Grand Trunk R. Co., 24 CanRCas 371 
[mod 23 CanRCas 7]; Canadian Pac. 
R. Co. v. Calgary, 18 CanRCas 38, 20 
DomLR 974; Hamilton St. R. Co. v. 
Grand Trunk R. Co., 17 CanRCas 393; 
Ste. Anne de Bellevue, ete., Municipal- 
ities v. Grand Trunk, etc., R. Cos., 16 
CanRCas 250 (amounts of traffic on 
respective railroad and highway, rath- 
er than seniority, is basis for appor- 
tionment); Saskatchewan Local Impr. 
Dist. No: 161 v.,Canadian Pac. R: Co:, 
14 CanRCas 337; Vancouver v. Great 
Northern, etc., Electric R. Cos., 14 
CanRCas 333. (2) Where, owing to 
the length and intricacy of the ac- 
counts, it is impossible for the board 
in the exercise of its jurisdiction to 
decide the questions at issue at an 
ordinary hearing, the matter may be 
referred to a referee, under Railway 
Act (1906) § 60, to take the accounts 
and report to the board what amount, 
if any, is due by one party to the oth- 
er, the reference being at applicant’s 
risk as to costs. Vancouver v. Van- 
couver, etc.,-R., etc., Co., 23 CanRCas 
123. (3) Where crossings are elimi- 
nated by the diversion of a highway, 
the greater portion of the cost will be 
placed on the railway and the remain- 
der on the municipality or municipal- 
ities interested. Canadian Govt. R. 
Co. v. Mulgrave, 24 CanRCas 68. (4) 
Where a grade separation has been 
ordered, public utility companies hay- 
ing telephone and electric light wires 
on the streets should bear the entire 
expense of relocating them. Toronto 
Electric Light, etc., Cos. v. Canadian 
Paez netch aks i Cossiel 5b CankCass309% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


The railway board has no power to or- 
der that a local tramway company, 
whose lines run along streets which 
cross a railway track by level cross- 
ings, shall contribute to the cost of 
the construction of viaducts to carry 
the streets over the railway, in place 
of the level crossings. British Co- 
lumbia Hlectric R. Co., Ltd. v. Van- 
cover, ete:, .R., ete: Co. 191.4 peAsre: 

91. See Eminent Domain § 24. 

92. Erie R. Co. v. Public Serv. 
Commn., 271 Pa. 409, 114 A 357. 

93. Pittsburgh, etc., R. Co. v. State 
Public Serv. Commn., 71 Pa. Super. 15. 

[a] Ilustration.—In apportioning 
costs of an overhead bridge between 
two railroads, the commission may 
consider, but not as determining fac- 
tors, the number of trains operated 
by each road, the width of right of 
way, the fact that one railroad had a 
single track, and the other a double 
track, and that one company, in order 
to elevate its tracks and reduce its 
grade, had the bridge raised several 
feet, necessitating additional expense. 
Pittsburgh, etc., R. Co. v. State Pub- 
lic Serv. Commn., 71 Pa. Super. 15. 

94. Doolittle v. Branford, 59 Conn. 
402, 22 A. 336, 

95. _ Fairfield’s App., 57 Conn. 167, 
17 A 764. 
eee See supra § 402 text and notes 

97. Chicago, etc., R. Co. v.. Lake 
County, 287 Ill. 337, 122 NE 526. 

98. Polk v. State R. Commn., 154 
Wis. 523, 1483 NW 191. 

99. Peo. v. Public Serv. Commn., 
173 App. Div. 164, 159 NYS 48 [rev 
on other grounds 220 N. Y. 1, 114 NE 
1050]. 

1. Cross references: 

Additional burden on street see Emi- 

nent Domain § 170. 

Change of grade of street or highway 

see Eminent Domain §§ 153, 154. 
Change for benefit of railroad com- 

pany see Eminent Domain § 154 

note 84 [a]. 

Power to take land see Eminent Do- 

main § 47. 

2. See supra §§ 383-400. 

8. See statutory provisions. 

[a] Change of location.—A stat- 
ute, with reference to damages in case 
of a change of a railroad to avoid a 
highway: crossing, is applicable to a 
change to avoid a grade crossing. 
Forest View Land Co. vy. Atlantic 
Coast Line R. Co., 120 Va. 308, 91 SE 


4 


$5 405-408} 


within the legislative power,* and their language, 
although permissive in form, is in fact preémptory.° 
In the absence of constitutional or statutory provi- 
sions, however, under general principles® a property 
owner is not entitled to consequential damages from 
the lawful making of such a change in a proper 
manner and without negligence,’ as, for example, 
from a change in the grade of a highway.’ A right 
of action may, however, arise where the act of the 
railroad is unlawful or without proper authority.® 

Authority or power under which change made. 
Where the authority of the railroad to interfere 
with a street upon an elevation of tracks is con- 
ferred by the state, notwithstanding the city exer- 
cises some police supervision over the change, the 
eity cannot be held liable in damages alleged to 
have been caused to abutting property by. an illegal 
change of a street grade.t° Where a municipality 
has no power to compel a railroad to construct sub- 
ways under its tracks for streets or highways, the 
railroad cannot be made responsible for damages 
because of! a change of the grade of a street or a 
highway in connection therewith, in the absence of 
an agreement.1+ The railroad, as against a statu- 
tory liability for damages, cannot assert that the 
change in the highway complained of was made 
without authority.*? 

Waiver or surrender of rights. When a fran- 
chise of a corporation reserves to the grantor the 
power to require changes in the company’s works, 
such corporation is not entitled to damages for 
changes made by it because of a grade crossing elim- 
ination.!* A waiver by a street car company of all 
damages includes damages suffered by it as an abut- 
ting owner.** 

Under statute as to change of grade generally.'® 
198. 10. 


4. Corning vy. O’Neill, 180 App. Div. 


454, 167 NYS 743 [aff 227 N. Y. 625 11. 
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Pabst Brewing Co. v. 
kee, 157 Wis. 158, 147 NW 46. 
Schuessler’s App.; 182 Wis. 169, 


[51 C.J.] 695 


Under general statutes allowing an abutting own- 
er compensation for damages when the grade of a 
street or highway is changed, it has been held that 
the owner may recover damages for such a change 
of grade incidental to an elimination of a grade 
crossing by order of the railroad commissioners in 
proceedings under the general railroad law.'® 

[§ 406] (2) Agreements as to Damages. Where 
the city, for the purpose of securing elevation of 
tracks to eliminate grade crossings, agrees with the 
railroad to pay all damages for which the railroad 
company may be liable by reason of the elevation, 
the city is liable only where the company is liable.” 
When a railroad agrees with the municipality that 
it shall pay all damages, it must do so.'§ 

[§ 407] (3) Persons Entitled. One who suffers 
damages different only in degree from those suffered 
by the general puble is not entitled to recovery 
therefor.?® 

Lessee or lessor. Where the right to damages is 
recognized,”° a lessee may recover for injury to his 
leasehold,? or a recovery of damages may be ap- 
portioned between the lessee and the lessor,”? the ap- 
portionment being a matter not concerning the rail- 
Toad.2* 

Telegraph company, whose conduits and manholes 
in the street have been disturbed by a change of 
grade, has been held not to be an abutting owner 
entitled to damages.”+ 

[§ 408] (4) Elements and Measure of Damages. 
Notwithstanding a statute may provide in general 
terms for compensation to the owners of property 
for damages sustained by them, they are not ordi- 
narily regarded as entitled to recover damages dif- 
ferent from those allowed in other cases of injury 


of an analogous nature.*>, No recovery can be had 
Milwau-|a railroad company from the raising 
of tracks, discontinuing a private sid- 
ing, would not be liable to the owner 


mem, 125 NE 914 mem]; Knoll v. Har-|196 NW 213; Doss’ Application, 171 | because of such discontinuance. Otis 
borereek Tp., 86 Pa. Super. 423. Wis. 52, 174 NW 718. El. Co. v. Chicago, 263 Ill. 419, 105 
5, Clark v. Elizabeth, 61 N.. J. L. 12. Parker v. Boston, etc., R.-Co.,| NE 338, 52 LRANS 192. (2) As, in 


565, 40 A 616, 737. 
[a] “It shall be 
statute of 1889, providing that ‘it 


3 Cush. 
lawful.’—The 13. 


(Mass.) 107, 50 AmD 709. 
Indianapolis 


the exercise of the police power, a 
city had a right, within reasonable 
limits, to require a railroad company 


v. Indianapolis 


shall be lawful” for municipal author- 
ities to award damages to abutting 
Jandowners where the grade of the 
street is changed, is construed as not 
eonferring a merely discretionary 
power but as imposing an imperative 
duty. Clark v. Elizabeth, 61 N. J. L. 
565, 40 A 616, 7387. 

6. See infra § 1198. 

7. Indianapolis Vv. Indianapolis 
Light, -ete., Co.,,177 Ind. 396, 95: NE 
246; In re Buffalo Grade Crossing 
Comrs., 201 N. Y. 32, 94 NE 188; Hen- 
ry v. La Crosse, 165 Wis. 625, 162 NW 
174. 

[a] Proper order of the public 
service commission authorizing the 
work to be done by it relieves the 
railroad of its liability for damages. 
Danner v. New York, etc., R. Co., 73 
Misc. 113, 130 NYS 723 {aff 152 App. 
Div. 405, 137 NYS 270 (aff 213 N.Y. 
117, 106 ‘NE 1029) ]. 

3. In re Buffalo Grade Crossing 
Comrs., 201 N. Y. 32, 94 NE 188; Mel- 
enbacker v. Salamanca, 188 N. Y. 370, 
80 NE 1090 [aff 116 App. Div. 691, 101 
NYS 1073]; Smith v. Boston, etc., R. 
Com SION, Yaleciowe NEG TIS ark (oo 
App. Div. 94, 91 NYS 412]; Talbot v. 
New York, ete., Re Lo., 151 N. Y. Toe 
ae NE 382 {aft 78 Hun 473, 29 NYS 
87]. 

Liability of municipality see Mu- 
nicipal Corporations § 2659. 

9. United New Jersey R., etc., Co. 
v. Lewis, 68 N. J. Eq. 437, 59 A 227 
[aff 69 N. J. Eq. 843, 66 A 1134 mem]; 
Brush v. New York, etc., R. Co., 218 
N. Y. 264, 112 NE 922. 


Light, ete; Co, Lit Ind. 396, 95) NE 

[a] Rule applied.—(1) Under a 
light and heating company’s fran- 
chise, reserving to the city the right 
to require a change in the company’s 
conduits, ete., the company was not 
entitled to an award to cover changes 
the company was required to make 
in its conduits, ete., on account of an 
improvement under the track eleva- 
tion statute of March 3, 1905 (Acts 
[1905] c 82), thus invalidating an as- 
sessment of such damages by the 
board of public works. Indianapolis 
v. Indianapolis Light, ete., Co., 177 
Ind. 396, 95 NE 246. (2) Where a 
telegraph company was compelled to 
relocate its conduits, the railroad 
company was _ not liable for the ex- 
pense involved, where the city had the 
power under its police power to or- 
der such changes. Postal Tel. Cable 
Co. v. Baltimore, etc., R. Co., 219 Ill. 
A. 304. 

14. Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600. 

15. Liability of city for change of 
grade see Municipal Corporations §§ 
2646-2650. 

16. Peo. v. Hayes, 178 App. Div. 
301, 165 NYS 436 [mod on other 
grounds 179 App. Div. 962 mem, 166 
NYS 1109 mem]. 

17, Otis El. Co. vi Chicago, 263 Ill. 
419, 105 NE 338, 52 LRANS 192. 

[a] Rule applied.—(1) Since a 
railroad company would not be liable 
at common law for disconnecting an 
existing industrial siding, a_ city 
which assumed resulting liability to 


to elevate its tracks so as to avoid 
grade crossings, a city is not liable 
in damages to a property owner for 
elevation which deprives him of the 
use of a switch track even though the 
city agreed with the railroad to pay 
all damages. Foley Mfg. Co. v. Chi- 
cago, 194 Ill. A. 532. 

18. Gardiner v. Boston, etc., R. Co., 
9 Cush. (Mass.) 1. 

19. See infra § 408. 

20. See supra § 405. 

21. Cornell-Andrews Senelistyen Go: 
v. Boston, etc., R. Corp., 202 Mass. 585, 
89 NE 118. 


22. Cornell-Andrews Smelting Co. 
Vv.) Boston,~ ete," Re Corp:. 2b Mass: 
381, 102 NE 625. 


[a] Rights of lessor and lessee 
on petition for damages by the aboli- 
tion of a grade crossing are fixed by 
the conditions at the time of the 
bringing of the petition. Cornell-An- 
drews Smelting Co. v. Boston, ete., 
Corp., 215 Mass. 381, 102 NE 625. 

tA ipa by lessor see infra § 
409. 

23. Cornell-Andrews Smelting Co. 
v. Boston, etc., R: Corp., 215 Mass. 
381, 102 NE 625. 

24. Postal Tel. Cable Co. v. Balti- 
more, ete., R. Co., 219 Ill. A. 304. 


25. Farwell v. Boston, 180 Mass. 
433, 62 NE 751. And see cases infra 
this note. 

[a] For example.—(1) Under a 


statute providing for the recovery of 
damages for the abolition of a grade 
crossing, the Gamages recoverable are, 
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for damages different only perhaps in degree from 
those suffered by the general public.*° 

Injury to access and vacation or closing of street. 
Under a statute providing for the acquiring of land 
rights or easements necessary to the elimination of 
grade crossings by condemnation,” an abutting own- 
er may be entitled to damages for injury to his 
right of access to his premises.** He is not en- 
titled, however, to damages for a mere change of 
grade of a street at some point not in front of his 
premises,” or the fact that it is closed altogether 
at some point not in front of, but beyond, his 
premises,*° and this is more particularly true where 
his street facilities have been improved rather than 
impaired.?+ Under a statute permitting recovery 
for injury to adjacent property, recovery may be 
had for damages because of the vacation of a street, 
although the vacation is not directly in front of 
claimant’s property.** A statute providing for the 
payment of damages to any person whose land is 
taken and special damages which the owner of any 
land adjoining the street shall sustain by reason of a 
change of grade does not, by the provision for spe- 
cial damages, refer to mere consequential damages 
resulting from the vacation of a portion of the 
street,?® and under such a statute the property own- 
er cannot recover for damages because of the va- 
cation of a portion of the’ street upon which his lot 
does not abut.** The owner of a leasehold, who has 
been deprived of access to a street, is bound to make 
use of every reasonable means to obtain such ae- 
cess and cannot enhance his damages by his inac- 
tivity,?> but the damages which he actually suffers 
cannot be diminished by his failure to make an at- 
tempt to obtain such access without a showing that 
practicable methods could have been adopted.*® 


in the absence of a contrary provision, 


RAILROADS 


Temporary injuries. Special damages due to the 
property being rendered. inaccessible in the carry- 
ing on of business during progress of the work,** 
or injury affecting the use of machinery from dust 
coming in during the process of construction,*® may 


be recoverable under proper pleadings, but the own- | 


er cannot recover for injuries suffered in common 
with the general public through inconvenience from 
the closing of the street totally or partially to travel 
during the progress of the work,*® nor can he re- 
cover for injury to removable tools and appliances 
used in his business.*° Damages for loss of profits 
of a business are too remote to be recoverable,** 
but incidental damages from loss of rentals may be 
had.*2, Under a statute providing for compensa- 
tion for damages resulting from the change of grade 
of a street, damages cannot be recovered for injury 
to a business as such carried on upon the land, 
whether by the owner of the land or by a tenant.** 

Particular use of property. The property owner, 
when entitled to damages, is not hmited to a damage 
sustained as to the particular use which is being 
made of the premises at the time of the assessment 
of damages.*+4 

Change of grade of railroad. Where a statute for 
elimination provides for damages to persons injured 
by change of a street grade, no recovery can be had 
for change of a track grade.*® Under a statute au- 
thorizing the recovery of damages by the owners of 
property abutting a street, the grade of which is 
changed by the abolition of a grade crossing, a prop- 
erty owner abutting on the railroad is not entitled 
to recover incidental damages,*® as, for example, 
such as are occasioned by a diminution or loss in his 
ability to connect his property by switches or oth- 
erwise with the tracks as theretofore existing.*7 


controlled oy the same rules as those 
applied under the general law with 
reference to the assessment of dam- 
ages from the construction of rail- 
roads. Howell v. New York, etc., R. 
Co., 221 Mass. 169, 108 NE 934, LRA 
1917C 1131. (2) A statute providing 
for the assessment and payment of 
“any damages” occasioned by the 
elimination of a grade crossing does 
not contemplate compensation for all 
losses of every kind and description. 
In re Pawtucket, ete., Grade Crossing 
Commn., 43 R. I. 528, 113 A 465. (3) 
Where the board is authorized to de- 
termine the damages which may be 
recoverable under existing law be- 
cause of an elevation or depression of 
tracks, the board may determine only 
such damages aS under an existing 
law the property owner is entitled to 
recover. Indianapolis v. Indianapolis 
right, etc., Co., 177 Ind. 396,95) 4Ne} 
246; Morris v. Indianapolis, 177 Ind. 
369, 94 NE 705, AnnCas1915A 65. (4) 
Consequential damages which the 
property owner has under existing law 
no right to recover cannot be assessed 
by the board. Indianapolis vy. In- 
dianapolis Light, etce., Co., supra; Mor- 
ris v. Indianapolis, supra. 

{b] Original establishment of 
grade.—(1) Under rules applicable in 
the case of change of a grade of a 
street by a municipal corporation (see 
Municipal Corporations § 2644), (2) 
it has been held that an abutting own- 
er cannot have damages for change 
of a street level when the level as 
changed is the original establishment 
of the grade (Muller v. Great North- 
Chiwk COs baWiashe Gels 135. PiGoDs 
(3) and the fact that the grade was 
not established until after the change 
has no effect (Muller v. Great North- 


ern R. Co., supra). 

Damages for change of grade gen- 
erally see Municipal Corporations §§ 
2669-2690. 

Damages in eminent domain pro- 
pacar see Eminent Domain §§ 186-— 

26. Howell v. New York, etc., R. 
Co., 221 Mass. 169, 108 NE 934, LRA 
1917C 1131; Dwyer v. New York, etc., 
R. Co., 209 Mass. 419, 95 NE 850; 
Detroit v. Detroit United R. Co., 156 
Mich. 106, 120 NW 600. 

27. See statutory provisions. 

28. Corning v. O’Neill, 180 App. 
Div. 454, 167 NYS 748 [aff 227 N. Y. 
625 mem, 125 NE 914 mem]; Corn- 
ing v. O’Neil, 96 Mise. 571, 160 NYS 
850 [rev on other grounds 180 App. 
Div. 454, 167 NYS 748 (aff 227 N. Y. 
625 mem, 125 NE 914 mem)]. 

29. Corning v. O’Neill, 180 App. 
Div. 454, 167 NYS 743 [aff 227 N. Y. 
625 mem, 125 NH 914 mem]. 

30. Corning v. O’Neill, supra. 

31. Corning v. O’Neill, supra. 

32. Donnelly Vv. Public 
Commn., 268 Pa. 345, 112 A 160. 

33. Chicago, ete. R. Co. v. State 
R. Commn., 167 Wis. 185, 167 NW 
266. 

34. Chicago, etc., R. Co. v. 
Commn., supra. 

35. Cornell-Andrews Smelting Co. 
v. Boston, etc., R. Co., 202 Mass. 585, 
89 NE 118. 

36. Cornell-Andrews Smelting Co. 
v. Boston, etc., R. Co., supra. 

37. Cornell-Andrews Smelting Co. 
v. Boston, etc., R. Co., supra. 

38. Cornell-Andrews Smelting Co. 
v.) Boston,.ete., R. Coe. supra. 

39. Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600. 


Serv. 


State R. 


40. Cornell-Andrews Smelting Co. 
209 Mass. 


v.. Boston, -ete.;5 R.sCorp:, 


298, 95 NE 887; Cornell-Andrews 
Smelting Co. v. Boston, ete., R. Co., 
202 Mass. 585, 89 NE 118. 

41. Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600; Corn- 
ing v. Holmes, 180 App. Div. 458, 167 
NYS 746 [aff 227 N. Y. 624 mem, 125 
NE 913 mem]. 

42. Corning v. Holmes, supra. 

43. Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600. 

44. Peo. v. Hennessy, 154 App. 
Div. 109, 1388 NYS 659. 

[a] Rule applied.—The fact that 
property owners, at the time of the 
change of a street grade, were using 
their property for such purposes that 
no present damages would result from 
the change, did not deprive them of a 
right to damages. Peo. v. Hennessy, 
154’ App. Div. 109, 138 NYS 659. 

45. Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600; In 
re Buffalo Grade Crossing Comrs., 209 
Nip Y. (139), 102) NH 9552 Matter sot 
Grade Crossing Comrs., 166 App. Div. 
964, 151 NYS 148 [aff 215 N.Y. 729 
mem, 109 NE 1076 mem]; Matter of 
Buffalo Grade Crossing Comrs., 166 
App. Div. 956, 151 NYS 146. 

zn Pratt v. Cleveland, 191 Fed. 
65. 

47. Pratt v. Cleveland, supra. 

[a] Compensation to abutting 
owners.—Under.a statute providing 
for compensation to the owners of 
property abutting upon the portion of 
the street or highway of which the 
grade is to be changed, an award of 
damages resulting from the eleva- 
tion of tracks cannot be had, but the 
damages are limited to such only as 
are caused by the change of grade 
of the street. Detroit v. Detroit Unit- 
ace R. Co., 156 Mich. 106, 120 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 408-409] 


Leasehold. In the case of an injury to a lease- 
hold through an abolition of a grade crossing, the 
measure of damages has been held to be the dimin- 
ution in the fair market value of the leasehold, in- 
cluding its improvements.*$® 

[§ 409] (5) Proceedings for Assessment. The 
procedure for the assessment of damages, arising 
out of the abolition of a grade crossing, are ordi- 
narily controlled by the statute conferring the right 
thereto,*® and where a right which does not exist 
at common law is conferred by statute, the statu- 
tory remedy for the enforcement thereof is exelu- 
sive.°° Statutes providing a method for the re- 
covery of damages may be made retroactive in the 
absence of constitutional restrictions.°! A stat- 
ute, applicable to the procedure with reference to 
claims for damages to property not acquired, is in- 
applicable to a claim by a public utility corporation 
for the expense of changing its structure in a pub- 
lic highway necessitated by elimination of the grade 
crossing.®? 

Defenses. Where proceedings to ascertain dam- 
ages are instituted upon the petition of the property 
owners by a commission as required by statute, the 
commission in so doing will not be regarded as waiv- 
ing any rights which may exist on behalf of the rail- 
road companies,°®* or of the city,°* or any defense 
which the commission has the right to interpose be- 
fore the court.®°° Where, in proceedings for the 
elimination of a grade crossing, the railroad com- 
pany and the city have treated a highway as exist- 
ing, the railroad cannot, as against a recovery of 
damages by an abutting owner, contend that the 
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highway is abandoned.*® 

Parties and intervention. Although a statute 
makes a board of county commissioners a necessary 
party to proceedings before a commission for sep- 
aration of grades,®’? the board is not a necessary 
party to an action for damages to property from 
the separation of grades.°* Upon intervention by 
a lessor in proceedings brought by the lessee, he 
should file a petition covering the land described in 
the lease and not a larger tract owned by him.°® 
The lessee’s petition should not be tried before it is 
ascertained whether separate verdicts taken upon 
independent petitions by the lessor are or are not 
to stand.°° 

Evidence. As a general rule, any evidence other- 
wise competent, relevant to the amount of damages 
sustained, may be admitted.*1 Evidence, which is 
too uncertain in its nature to establish a right to 
compensation under the statute, cannot be rendered 
sufficient by indulging the idea that the city is re- 
sponsible for such uncertainty, because it is the 
moving party for the improvement.®? 

Award. An award of damages by a particular 
board or commission is binding only so far as it is. 
within the power expressly or impliedly conferred 
upon the board,®*? and will not afford a basis of a 
right of action in behalf of the person in whose fa- 
vor it is made, without a showing of such power or 
authority.°* Where, under a statute, the railroad 
is primarily to pay for all damages,®® the entire 
damages sustained by a petitioner through the dis- 
continuance of a private way at a grade crossing and 
the taking of land for a public way are to be as- 


48. Cornell-Andrews Smelting Co. 
v. Boston, etc., R. Co., 202 Mass. 585, 
89 NE 118. 

[a] Option to purchase.—That the 
lease gave the petitioner an option to 
purchase could not affect the amount 
of the damages to which he was en- 
titled. Cornell-Andrews Smelting Co. 
v. Boston, etc., R. Corp., 209 Mass. 
298, 95 NE 887; Cornell-Andrews 
Smelting Co. v. Boston, ete., R. Corp., 
202. Mass. 585, 89 NE 118. 

[b] Substituted means of access.— 
In a lessee’s action for damages to 
the leasehold by the abolition of a 
railroad grade crossing over a private 
way and the construction of a new 
street above grade, in determining 
whether the alterations were any sub- 
stantial permanent depreciation to the 
leasehold, the jury should consider 
whether, after the new street was 
completed, it could be, used by the 
lessee by constructing approaches 
thereto at the passageway, and wheth- 
er the lessee could not still connect 
with the railroad on the east; but if 
the jury were entitled to consider 
whether the town would ultimately 
extend the new road to another high- 
way on the west, so as to enable the 
lessee to connect therewith, they 
should have been instructed that he 
would derive no benefit from such ex- 
tension, unless he could reach the 
street by building an approach there- 
to at the passageway originally as- 
signed him, he having no right to any 
other way over the lessor’s land un- 
der the lease. Cornell-Andrews 
Smelting Co. v. Boston, etc., R. Co., 
202 Mass. 585, 89 NE 118. 

[ce] Cost of new way.—The meas- 
ure of damages for the discontinu- 
ance of a private way over a railroad’s 
property in the course of the aboli- 
tion of a grade crossing is not what 
it will cost to buy land to construct 
a way, or the cost of building a way 
out of the premises, but the facts may 
be. considered in determining the dam- 
ages. Corneil-Andrews Smelting Co. 


v. Boston, etc., ‘R. 
381, 102 NE 625. 

49. See cases infra this note. 

[a] Necessity of assessment.—(1) 
Where a statute authorizing railroad 
commissioners to take land necessary 
for ingress and egress to and from 
an overhead crossing imposes on them 
the duty of assessing the damages for 
the land so taken, they must assess 
such damages if in their judgment 
damages have been sustained. Maine 
Cent. R. Co. v. Bangor, ete., R. Co., 89 
Me. 555, 36 A 1050. (2) Where the 
evidence shows claimants to have 
sustained substantial damages, it is 
error to dismiss the claim. Peo. v. 
Hennessy, 154 App. Div. 109, 138 NYS 
659 


[b] Assessment under general 
statutes.—Where a statute so pro- 
vides, the damages are to be assessed 
in condemnation proceedings under 
general statutes covering condemna- 
tion of: land by railway companies. 
Chicaso,, .etcs Ri, COL NVe. seta tenwk, 
Commn., 167 Wis. 185, 167 NW 266. 

50. Melenbacker v. Salamanca, 188 
N. Y. 370, 80 NE 1090. 

{a] Rule applied.—Under a statute 
requiring any claim for damages to 
be filed with the railroad commis- 
sioners within sixty days after the 
completion of the work, a landowner 
is not entitled to recover where the 
only claim filed within such time was 
with the municipal authorities. Mel- 
enbacker v. Salamanca, 188 N. Y. 370, 
80 NE 1090. 

51. Detroit v. Grand Trunk R. Co. 
of Canada, 163 Mich. 229, 128 NW 
250. 

52. 
IRE Cos; 
543. ; 

[a] Claim for relocation of gas 
main need not be presented to the 
court of claims under Grade Crossing 
Elimination Act (lL. [1926] ¢ 510, su- 
perseded by L. [1928] ec 677) § 7. 
Transit Commn. v. Long Island R. Co., 
228 App. Div. 290, 239 NYS 543. 


Corp., 215 Mass. 


Transit Commn. v. Long Island 
298 App.) Div.290, 2389 UN YS 


53. In re Buffalo Grade Crossing 
Comrs., 201 N. Y. 32, 94 NE 188. 

54. In re Buffalo Grade Crossing 
Comrs., supra. ' - 

55. In re Buffalo Grade Crossing 
Comrs., supra. y 

56. Kaiser’s Application, 171 Wis. 


40, 174 NW 714, 176 NW 781. 

57. See statutory provisions. 

58. Rooker y. Lake Erie, etc., R. 
Co., 66; Ind. A. 521,, 114 (NB998; 

59. Cornell-Andrews Smelting Co. 
v. Boston, etce., R. Corp., 209 Mass. 
298, 95 NE 887. 

60. Cornell-Andrews Smelting Co. 
v. Boston, ete., R. Corp., supra. 

61. See cases infra this note. 

[a] Existence of other factories.— 
On petition by a lessee smelting com- 
pany for damages caused by the aboli- 
tion by a railroad company of a grade 
crossing, testimony of ihe existence 
or nonexistence of other smelting fac- 
tories in New England was not incom- 
petent or prejudicial to the railroad 
company. Cornell-Andrews Smelting 
Co. v. Boston, etce., R. Corp., 215 Mass. 
381, 102 NE 625. 

{b] Dust and dirt.—The admission 
of testimony as to the dust and dirt 
coming into the factory from the 
causeway of the new street after its 
completion was not prejudicial. Cor- 
nell-Andrews Smelting Co. v. Boston, 
etc., R. Corp., 215 Mass. 381, 102 NE 
625. 

{c] Insurability of property.—Evi- 
dence of the insurability of the prop- 
erty of the lessor and lessee was ad- 
missible to affect its market value, 
and where the effect was permanent, 
that fact might be shown. Cornell- 
Andrews Smelting Co. v. Boston, ete., 
R. Corp., 215 Mass. 381, 102 NE 625." 

62. Detroit v. Detroit United R. 
Co., 156 Mich. 106, 120 NW 600. 


63. Indianapolis v. Indianapolis 
Light, ete., Co., 177 Ind. 396, 95 NE 
246. 

64. Indianapolis v. Indianapolis 


Light, etc., Co., supra. : 
65. See statutory provisions. 
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sessed against the railroad and not partly against 
the town and partly against the railroad.°® 

Review. A railroad company which is neither a 
necessary nor a proper party to the proceedings, al- 
though it has been allowed to participate therein, 
cannot appeal from the decision.** Where, on peti- 
tion by a lessee for damages for the abolition of a 
grade crossing, the lessor was entitled to damages 
subsequent to the lease, the lessor, not asking for a 
ruling that the lessee had no right to remove build- 
ings and machinery, could not, on exceptions, urge 
that the lessee had no such right.°* 

[§ 410] g. Maintenance and Repair. In some 
jurisdictions the statutes providing for abolition of 
grade crossings also provide for the subsequent main- 
tenance and repair of the structure substituted for 
the old crossing.*® Under such a statute it has been 
held that portions of a bridge, although made of 
different types of construction, were not approaches 
to be repaired by the municipality.7° 

[§ 411] E. Crossing Private Lands—1. In Gen- 
eral. A railroad company in constructing its road 
across private lands must do so in such manner as 
not to.cause unnecessary injury thereto;’+ and dur- 
ing the process of construction the railroad company 
must use all prudent and reasonable means to enable 
the landowner to enjoy his property in the ordinary 
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In England the statutes require railroad compa- 
nies to provide various “accommodation works” for 


the benefit of adjacent landowners,’* except where 


such owners have accepted and received compensa- 
tion in lieu thereof.74 The works are to be such as 
are required at the time the lands are taken with 


regard to their use at the time, and not as may be 


required by a subsequent use or change of cireum- 
stanees.7®> If the landowner considers the accom- 
modation works provided to be insufficient, he may 
at his own expense make such further works as shall 
be agreed to by the company, or, in case of disagree- 
ment, shall be authorized by two justices.7° As the 
duty of providing and maintaining accommodation 
works is not one owing to the public but to the par- 
ticular landowner, it, may be released by him.7* The 
railroad company and landowner may agree as to 
accommodation works to be provided by the former, 
and such a contract may be specifically enforced by 
a suit in equity.’§ 

Electric power wires. The owner of land over 
which electric power wires have been’ constructed 
without right by an interurban railroad may maintain 
ejectment to compel their removal.*° 

Private roads. In some jurisdictions statutory 
provisions require a railroad to restore private roads 


[§§ 409-411 


mode and to prevent injury thereto.7? 


66. Cornell-Andrews Smelting Co. 
v. Boston, ete., R. Co., 202 Mass. 585, 
89 NE 118. 

67. Kansas City v. Kansas City 
Terminal R. Co., (Mo.) 201 SW 541. 

68. Cornell-Andrews Smelting Co. 
v. Boston, etc., R. Corp., 215 Mass. 381, 
102 NW 625. 

69. See statutory provisions. 

70. Boston, etc., R. v. Lowell, 
Mass. 293, 152 NE 633. 

71. Heath v. Texas, etc., R. Co., 37 


256 


La. Ann. 728; Bourdier v. Morgan’s 
Louisiana, etc., R. Co., 35 La. Ann. 
947. 

[a] Retaining walls—Where a 


right of way is granted to a railroad 
company and the company is obliged 
to make a deep cut in order to enjoy 
the right, it is not bound to build 
walls to prevent the falling in of the 
banks for the protection of the ad- 
joining property. Hortsman v. Cov- 


pee etc., R. Co., 18 B. Mon. (Ky.) 
18. 
{b] In constructing tunnel under 


legislative authority to construct it 
close to houses or buildings, the com- 
pany must not only make compensa- 
tion for any damage which its con- 
struction may occasion to adjacent 
buildings, but if there are two modes 
of constructing the work it must 
adopt that course which will do the 
least injury to the adjacent property. 
Freehold Gen. Land Inv. Co. v. Met- 
ropolitan Dist. R. Co., 14 L. T. Rep. 
N.S. 96. ‘ 

72. Comings v. Hannibal, 
Co., 48 Mo. 512; Holden v. Rutland, 
ete.; Re Co., (30 Vit. 2972) Clark) -v.. V er- 
mont, etc., R. Co., 28 Vt. 108. 

73. See statutory provisions; 
cases infra this note. 

[a] Accommodation works in- 
clude: (1) Crossings. Great West- 
ern R. Co:'v. Talbot, [1902] 2-Ch. 759; 
Walkinsonwyv. —iully ete," Re setesiCo., 
DO) (Oh) 3235-2) Derainsw > Reg: =v- 
Fisher, 3 B. & S. 191, 113 ECL 191, 122 
Reprint 72. (3) Fences. Dixon v. 
Great Western R. Co., [1897] 1 2 B. 
300; Wiseman v. Booker, 3 C. P. D. 


84. 

[b] Object of accommodation 
works is to make good any interrup- 
tions to the use of the lands caused 
by the construction of a railroad, and 


CAH Gr aol See 


and 


crossed by it.°° 


where a particular 
no longer required, the obligation to 
afford it also ceases. Midland R. Co. 
v. Gribble, [1895] 2 Ch. 827 [aff 60 J. 
IPS Sails 

{[c] Complaints and disagreements 
as to the character or sufficiency of 
accommodation works are to be set- 
tled by application to two justices, 
who may make such orders as may be 
necessary, and a court of chancery 
will not assume jurisdiction of such 
controversy. Heod y. North Eastern 
RCo. Rater, 

[d] Action for damages for insuffi- 
ciency.—Where a railroad company 
constructed a culvert to carry off 
water from land adjacent to the rail- 
road, and no complaint was made by 
the landowner of the insufficiency of 
the culvert, and no application was 
made to justices for additional ac- 
commodation works within the five 
years limited by the statute, and an 
injury subsequently arose from the 
insufficiency of the culvert, it was 
held that the statutory remedy was 
exclusive and that no action for dam- 
ages could be maintained. Colley v. 
THondon: Ctcs RCo. bev xs Dy Zils 

74. Rhondda, etc., R. Co. v. Talbot, 
[1897] 2 Ch. 131. 

75.9 Ree Ve. Browns lu ez as. 
630; Rhondda, etc., R. Co. v. Talbot, 
ELSSFA Ze Chalet: 

[a] Subseauent use by landowner. 
—The use of the accommodation 
works by the landowner is not re- 
stricted to the exact conditions exist- 
ing at the time of their construction, 
but includes their use for any purpose 
which may be taken to have been 
fairly within the contemplation of 
the parties at that time, but not uses 
which could not have then been antic- 
ipated and which substantially in- 
crease the burden of the servitude. 
Great Western R. Co. v. Talbot, 
[1902] 2 Ch. 759. 

76. Rhondda, ete., R. Co. v. Talbot, 
[1897] 2 Ch. 131 (holding, however, 
that the landowner has no right to 
make any works which he may think 
proper and that he can act only under 
the conditions expressed in the stat- 
ute). 

77.11 Midland |) REY Coat Gribbile, 
[1895] 2 Ch. 827 [aff 60 J. P. 55]. 


accommodation is | 


Such provisions have been held not 


to apply when the railroad has, by purchase, acquired 


78. Raphael v. Thames Valley R. 
Con eR. 2h Aare 

79. Saner v. Lake Shore Electric 
Re, Co: 28 OCA 205% 

86. See statutory provisions; 
cases infra this note. 

[a] “Public roads or private ways 
established pursuant to law.’—(1) 
The Georgia statute requiring rail- 
road companies to keep in repair ‘‘the 
public roads or private ways estab- 
lished pursuant to law” which the 
railroad crosses does not apply to a 
path or unfrequented way not estab- 
lished by law (Willingham v. Macon, 
etce., R. Co., 113 Ga. 374, 38 SE 843; 
Berry v. Northeastern R. Co., 72 Ga. 
137), (2) or to a farm crossing which 
was not established pursuant to iaw 
(Cox v. East Tennessee, etc., R. Co., 
68 Ga. 446). 

{[b] In South Carolina the statu- 
tory provision requiring repair of 
crossings at highways does not apply 
to private roads. Moragne v. Charles- 
bey etc.) R- Co. 2714S C248 Taro Sais 

{c] English statute (1) requiring 
railroad companies to construct and 
maintain other roads in lieu of those 
interfered with or rendered impass- 
able by the construction of a railroad 
applies to private as well as public 
roads (Llewellyn v. Vale of Glamor- 
gani Ri. Cox RELS TOW 2 @ eB acon Mate 
[1898] 1 Q. ’B. 473]), (2) but does not 
apply to a road which was originally 
a public road but which has been 
abandoned by the public’ and some in- 
dividual merely desires to continue to 
use it for his own purposes (Freeman 
v. Tottenham, etc., Junction R. Co., 11 
Jur. N. S. 107). (3) The statute pro- 
vides for the recovery of a penalty 
by the person owning the road if a 
private way was not restored. 
Llewellyn v. Vale of Glamorgan R. 
Co., [1898] 1 Q. B. 473 (holding that 
the term “owner thereof” includes the 
owner of any portion of the road in- 
terfered with, and that the first such 


and 


owner suing may recover the whole 
penalty for his own benefit); Collin- 
son v. Newcastle, ete., R. Co, 1 C. & 


K. 546, 47 ECL 546, 174 Reprint 931 
(holding that a tenant of a farm over 
which the road interfered with passes 
eannot sue for the penalty). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 411-413] 


the private passway from the owner.§! <A charter 
provision requiring the railroad so to construct its 
way as not to obstruct any private way which it 
erosses requires it to construct and maintain a safe 
and suitable crossing for such private way.®? 

[§ 412] 2. Private or Farm Crossings—a. Right 
To Cross or Construct Crossings. The right to a 
private farm crossing across a railroad track may 
be acquired by prescription,** unless by statute ac- 
quisition of rights in this manner is prohibited’* 
-by contract or covenant in the deed of conveyance 


of the right of way,*® or by virtue of a statutory or ° 


charter provision expressly conferring the right to 
eross,*® or imposing upon the railroad company the 
duty of constructing crossings.87 The circumstlane- 
es may also be such as to entitle a landowner to a 
right of way of necessity,’® and it has been held that 
one who conveys a right of way through his land so 
as to cut off access to a part of it has a way of ne- 
cessity over the railroad,’® but this necessity must 
be actual and not a mere matter of convenience.°° 
It need not be absolute, and a landowner whose prop- 
erty is divided by a railroad is entitled to use or make 
such a crossing* or crossings as may be necessary for 
the reasonably convenient use of his land, provided 
he exercises his right with due regard to the para- 
mount rights of the railroad company.®t In the ab- 
sence of such provisions or conditions, the right of 
the railroad company in its right of way is exelu- 
sive, and adjacent landowners have no right to cross 

Si. Durner wv. Louisvillesete., R. 
Co., 189 Ky. 714, 225 SW 1072. 613, 

82. Keefe v. Sullivan County R. [a] 
Co.,' 68 N. H. 271. 

83. Louisville, ete., 
Brooks, 77 SW _ 693, 
Hardy v. Alabama, etc., R. Co., 73 
Miss. 719, 19 S 661; Leslie v. Pere 
Marquette R. Co., 25 Ont, L. 326, 20 
OntWR 832 [aff 24 Ont. L. 206, 2 Ont 
WN 1316, 19 OntWR 613]; Well v. 
Northern R. Co., 14 Ont. 594, 


fa] But to secure prescriptive 
right, the use must be adverse and 


Ha Co owner 
25 KyL i307: 


89. 
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if aya RueCo, sv aelLornyel > sea. Dist, 
5 


Rule applied.—If the railroad 
has fenced its right of way, the land- 
may make openings 
fence for farm crossings at such plac- 
es as the necessities of his farm de- 
mand and which will not 
with the paramount use of the right 
of way by the railroad company, and} R. 
the company must maintain the nec- 
essary gates in the right of way fence 92. 
at such crossings. 
Co. v. Conlon, 9°Kan. Al 338, 6) P 321: 


Atchison, etc., R. 
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it,” or to construct erossings,®? or if regular cross- 
ings are established to cross it at other places;°* 
and in at least one jurisdiction the construction of 
crossings without the consent of the railroad com- 
pany is expressly prohibited by statute.®® Statutes 
giving landowners the right to private farm crossings 
are not grounded in the police power of the state,°® 
but are grounded in the legislative control over per- 
sons or corporations seeking to exercise quasi-publie 
functions.°* Such a statute has been held to give 
the landowner an absolute right to a crossing,®® but, — 
on the contrary, it has been held that the right is not 
absolute but is subservient to public welfare.°® <A 
charter provision giving a landowner a right to cross 
the track gives him no right to cross in a manner 
which interferes with the reasonable use of the road 
by the railroad company.' 

[§ 413] b. Duty of Railroad To Construct Cross- 
ing—(1) In General. While it has been held to be 
the duty of the railroad to construct a private cross- 
ing upon request of the landowner,” it has been said 
that the right to demand a private or farm crossing 
rests in statutory provisions or in private contract,* 
and in the absence of statute or agreement a rail- 
road company is not obliged to construct private or 
farm crossings for the benefit of adjacent landown- 
ers,* nor is the railroad obliged to construct the 
crossing even though the landowner has a right of 
way of necessity.” The duty may be imposed upon 
railroad companies by contract or covenant in the 
owner has no right to make any and 
all crossings which ‘he may desire, 
but to entitle him to make a farm 
crossing two things must concur: 
First, the necessities of his farm 
must demand a crossing at the place 
in question; second, its use must not 
interfere with the paramount use of 


the railroad company. Chicago, ete., 
Co. v..Cosper, 42 Kan, 561, 22) P 


in the 


interfere 


634. 


New York, etc., R. Co. v. Com- 
stock, 60 Conn. 200, 22 A 511. 


93. Speese v. Schuylkill River East 


under a claim of right, and not mere- 
ly permissive. Cleveland, ete., R. Co. 
v. Munsell, 192 Ill. 430, 61 NE 374; 
Canadian Pac. R. Co. v. Guthrie, 31 
Cans. Ce, 1552 [rev .27 "Ont. ‘A. 6473 
Canadian Nat. R. Co. v. Fraser, 27 Can 
RCas 443 (where a railway, in carry- 
ing out a provision in a deed, con- 
structed a larger undercrossing than 
its express terms prescribed, it was 
held that a prescriptive right to the 
additional area could not be acquired 
against the railway); Oatman vy. 
Grand Trunk R. Co., 2 OntWN 21, 16 
OntWR 905. 

[b] Where railway permitted 
crossing for the purpose of loading 
produce at a siding, such user could 
not, in law, ripen into a right to cross 
the railway. McArthur Engineering, 
etc., Co. v. Canadian Nat. R. Co., 28 
CanRCas 333. 

84. Costello v. Grand ‘Trunk BR. 
Co., 70 N. H. 408, 47 A 265 

85. “See supra §§ 209, 319- 221, 

86. See statutory or charter pro- 
visions. 

87. See infra § 413. 

88. Housatonic R. Co. v. Water- 
bury, 23 Conn. 101;. Leslie v. R. Co., 
25 Ont. L. R. 326, 20 OntWR 832 [dism 
app 24 Ont. L. 206, 19 OntWR 6138, 2 
OntWN 1316]. 

“But in the very nature of things, 
the owners of farms and other prop- 
erties through which a railroad builds 
and constructs its improvements 
must have the right within reason- 
‘able limits and under proper restric- 
tions of passing their persons and 
conveying the products of their farms 
and mines from the one section of 
their property to the other.” Penn- 


New York, etc., R. Co. v. Rail- 
road Comrs., 162 Mass. 81, 38 NE 27. 

90. Shea v. Chicago, etc., R. Co., 
158 Ill. A. 364; Jones Fertilizing Co. 
v. Cleveland, ete., R. Co., 2 OhS&CP 
511, 7 OhNP 245. 

[a] Rule applied.—Where a land- 
owner, whose property was divided 
by a railroad right of way, abandoned 
the crossing connecting the divided 
property, and subsequently acquired a 
right of way over the land of others, 
the landowners on both sides of the 
railroad right of way were not en- 
titled to a way of necessity over the 
railroad right of way, although the 
right of way over the property of the 
others may be slightly longer, and 
not as efficient for the landowner’s 
purposes as the’ crossing over the rail- 
road. Cityco Realty Co. v. Philadel- 
phia, etc., R. Co., (Md.) 148 A 441. 

{b] Lands accessible from public 
highways.—lIf there is a public high- 
way by which the landowner can have 
convenient access to each part of his 
property, he cannot claim a way of 
necessity. Holly v. New York Cent. 
R. Co., (Oh. A.) 171 NE 367;. Cleve- 
land, ete., R. Co. v. Bradford, 30 O. 
Cc. A. 40; Carroll v. Great Western R. 
Co, 144 US ©: QO. By (Ont:)- 644: 


91. “Kansas City, etc: R. :Co. v. 
Kregelo, 32 Kan. 608, 5 P 15; Atchi- 
son, ete., R. Co. v. Gough, 29 Kan. 94; 


Atchison, etc., R. Co. v. Conlon, 9 
Kan. A. 338, 61 P 321; Gratz v. Lake 
Brie, etc., R. Co., 76 Oh. 230, 81 NE 
239; Mitchell, etc., Lumber Co. v. 
Wabash R. Co., 6 OhS&CP 135,03 Oh 
INP 2315 Pennsylvania KY Cony, Horn 
15 Pa. Dist. 613. 

[a] Limitation of right.—A. land- 


Side R. Co., 8 Pa. Dist. 584, 23 Pa. Co. 
17, 44 WklyNC 493; Connecticut, ete., 
RR. Cor VerEtolitons (3.2) Vik. Aa 

94. Chesapeake, etc., Co. 
Richardson, 98 SW 1042, 30° Kyl 426: 
Connecticut, ete., R. Co. vy. Holton, 32 
Vt. 43. 

95. See statutory provisions; 
cases infra this note. 

[a] This statute does not apply 
(1) so as to affect any rights secured 
under a deed of conveyance of the 
right of way (Mt. Pleasant Coal Co. 
v. Delaware, etc., R. Co., 200 Pa. 434, 
50 A 251), (2) nor where the right of 
way is not used for railroad purposes 
(Speese v. Schuylkill River Hast Side 
Eva Conus (Pas (Dist. > 84-a7 oneal Con due 
44 WklyNC 493; Cambria, ete., R. Co. 
v. Horn, 33 Pa. Co.' 545). 

96. Dwyer v. Chicago, etc., 
40 S. D. 84, 166 NW 237. 

97. Dwyer v. Chicago, ete., R. Co., 
supra. 

98. O'Malley v. Chicago, ete. R. 
Co., 183 Iowa 749, 165 NW 1002. 

99. Chalcraft v. Louisville, ete., R. 
Coo,eidi3e Tiss 8 Gi fatirn 4 leas 951 Gils 
Smith v. Bush, 211 Ill. A. 83; Dwyer 
vi.) Chicago, -ete.,. BR. .Co;, 40 (St: Da845 
166 NW 237. 

ale air ea ce ete; UR Co. v. Hol- 
ton,(32 Wt. 

2. Kirk v. ene Clty; eter Re Cor, 
51 La. Ann. 664, 25 S 463; Heath v. 
Texas, ete, RR. (Co. 337 Lae Anni 728. 

3. Dwyer v. Chicago, ete, R. Co., 
40 S. D. 84, 166 NW 237. 


and 


NE a) OX ee 


4." (Guig,, “etc;, —R:_ (Co. se J ORES 
Tex, Av Civ. Cas; § 21. 

‘5. Gulf, etc., R. Co. v. Jones, su- 
pra, ‘ 
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conveyance of the right of way,® or provision in the 
Under such provisions the 
so as to require 
it to construct such additional crossings as may be- 
come necessary,® or if such crossing is a part of the 
plan of construction filed or agreed upon by the rail- 
road company and is considered in the award of 


charter of the company.’ 
duty of the railroad is continuing, 


6. See supra §§ 219-221. 

7. Louisville, etc., R. Co. v. Emer- 
son, 125 Ky. 104, 100 SW 8638, 30 KyL 
1149; Green v. Morris, etc., R. Co., 24 
N. J. L..486. 

[a] Successors of railroad are 
bound by a charter providing for con- 
struction of a crossing when the right 
of way passes through the land of 
any individual. Cityco Realty Co. v. 
7k eset mata ete., R. Co., (Md.) 148 A 
441, 

8. Louisville, etc., R. Co. v. Trout- 
man, 137 Ky. 827, 127 SW 474; Louis- 
ville, etc., R. Co. v. Emerson, 125 Ky. 
104, 100 SW 863, 30 KyL 1149. 

9. Stone v. Missouri Pac. R. Co., 75 
ESSA 00.0029 Oeeae le IO HIiGae Oye GtC.ya bv 
Co. v.. Wynkoop, 73, Kan. 590, 85 P 
595; Kansas City, “ete., R. Go. v. 
Kregelo, 32 Kan. 608, 5 P ‘15; Rathbun 
v. New York, ete., R. Coy 20 une D 60, 
387 A 30 

10. Bee statutory provisions; 
cases infra this note. 

[a] Construction and application 
of statutes.—(1) Under a statute re- 
quiring railroads to construct cross- 
ings when necessary, the term ‘“neces- 
sary’’ is used in the sense of reason- 
ably convenient. Chalcraft v. Louis- 
ville, etc., R. Co., 113 Ill. 86 [aff 14 
Ill. A. 516]; Alabama, ete., R. Co. v. 
Odeneal, 73 Miss. 34, 19 S 202. (2) 
The word ‘‘crossing’’ means a cross- 
ing over the whole width of the right 
of way. Illinois Cent. R. Co. v. Mc- 
Gowan, 92 Miss. 603, 46S 55. (3) Un- 
der a statute requiring railroad com- 


and 


panies to construct crossings for 
“necessary plantation roads,’ the 
term “plantation” includes a_ stock 


farm as well as one used for agricul- 
tural purposes (Alabama, etc., R. Co. 
v. Odeneal, supra), (4) and a road con- 
necting a dwelling house and pasture 
lands of a farm through which a rail- 
road runs is a necessary plantation 
road, within the meaning of the stat- 
ute, if its disuse would involve any 
considerable inconvenience or expense 
to the tenant in possession (Alabama, 
etc., R. Co. v. Ligon, 74 Miss. 176, 20 
S 988); (5) but while an occasional 
and isolated use of the crossing by 
others would not relieve the company 
from liability to maintain it, the com- 
pany is not bound to maintain the 
crossing in good condition and make 
repairs necessitated by constant 
heavy driving, done by others than the 
owner with his consent (Illinois Cent. 
R. Co. v. McGowan, supra). (6) Where 
the statute provides that, where a 
person owns land on both sides of a 
railroad, the railroad company shall 
construct crossings, if requested to 
do so, a landowner is entitled to a 
crossing, although he can have access 
from one part of his property to an- 
other by means of a public highway 
(Mattice v. Chicago, etc., R. Co., 130 
Iowa 749, 107 NW 949; Herrstrom v. 
Newton, etc., R. Co., 129 Iowa 507, 
105 NW 436); (7) but the Pennsyl- 
vania statute of 1849 expressly ex- 
cepts from the duty of constructing 
crossings cases where a public high- 
way passes through the property 
(Traut. v. (New-York, .éte,) RR. Com. 
Mon. (Pa.) 394, 15 A 678). ~/(8) The 
statute does not apply to compel a 
railroad to construct a private cross- 
ing when a public crossing previously 
available has been vacated to abolish 
a grade crossing. Hilliard v. Dela- 
ware, etc., R. Co., 12 Pa. Dist. & Co. 
535. (9) But this statute, requiring 
railroad companies to make “a good 
and sufficient causeway or causeways, 
whenever the same may be necessary, 
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to enable the occupant or occupants 
of said lands to cross or pass over the 
same,’ contempiates a crossing when- 
ever reasonably necessary to afford 
the landowner a convenient mode of 
access, and he is entitled to a cross- 
ing, although he might pass from 
one part of his property to another 
over roads adjoining his property by 
a circuitous route of about one-half 
mile (Dubbs v. Philadelphia, etc., R. 
Co.; 148 Pa.<66, 28 A 883); GO): and 
such a requirement applies to what is 
necessary for the future as well as 
the present use of the land, and a rail- 
road company having left a causeway 
will not be allowed to fill it up, al- 
though not in use, where the probable 
future use of the land would make it 
necessary (Hespenheide v. King, 31 
PittsbLegJNS (Pa.) 242). 

Where the statute provides 
where a person owns land on both 
sides of the railroad, the company 
Shall “when required to do so’ make 
a crossing, the obligation exists only 
where such landowner has requested 
acrossing. Anderson v. Chicago, etc., 
R. Co., 48 Iowa 346. (12) Under a 
statute providing that, when one owns 
land on both sides of a railroad, the 
company owning the railroad shall, 
when required to do so, make and keep 
in good repair one “causeway or other 
safe and adequate means of crossing” 
the /railroad. such person is entitled 
to have constructed and kept in good 
repair by the railroad company one 
safe and adequate means of crossing 
the railroad. White v. Missouri, etc., 
Re. Con .26cOK a 232.5 200 by otras) 
The New York statute of 1850 ex- 
pressly requiring railroad companies 
to construct farm crossings was not 
repealed by the act of 1854, which 
omits the express requirement but 
provides that openings shall be placed 
at ‘farm crossings,” or the statute of 
1890, compiling the existing laws on 
the same subject and containing sub- 
stantially the same provision. Peck- 
ham v. Dutchess County. 20 NYS 39 
[aff 139 N. Y. 642 mem, 35 NE 206 
mem]. (14) A statute requiring rail- 
roads to erect farm crossings for the 
benefit of adjoining owners is not 
applicable to corporations existing be- 
fore the act, which had previously ob- 
tained the right of way for their road 
and paid the landowners damage. 
Milliman v. Oswego, etc., R. Co., 10 
Barb. (N. Y.) 87. (15) In Texas the 
statute provides that railroad com- 
panies which have fenced their right 
of way may be required to make open- 
ings through their fence and over 
their roadbed every one and one-half 
miles, and if such fence divides any 
inclosure at least one opening shall be 
made within such inclosure. San An- 
tonio, ‘etc.,, R. Co. sv. Grier, 20 "Tex. 
Civ. A. 138, 49 SW 148; Burgess v. 
Missouri, ete., R. Co., (Tex. Civ. A.) 
41 SW 703. (16) The Texas statute 
requiring railroad companies to con- 
struct farm crossings does not apply 
to casés where the right of way was 
acquired before the enactment of the 
statute. Gulf, etc., R. Co. v. Rowland, 
70 Tex. 298, 7 SW 718; Owazarzak v. 
Gulf, -ete., R. Co., 31 Tex. Civ. A. 229, 


71 SW 793; Hemphill v. Texas, etc., 
R. Co., (Tex. Civ. A.) 46 SW _ 874; 
San Antonio, etc., R. Co. v. Grier, 


(Tex. Civ. A.) 42 SW 1022; San An- 
tonio, etc., R. Co. v. Bell, (Tex. Civ. A.) 
32 SW 374. To same effect Gulf, etc., 
en Co. “var Bliss; +7 0a Dexa 3075 Ta Siw: 

{[b] Illinois statute providing that 
the landowner may, after notice to the 


certain conditions. 


damages to the landowner, the railroad company is 
bound to construct and maintain the crossing.® 
There are also in a number of jurisdictions statutory 
provisions requiring railroad companies to construct 
such crossings or to do so in certain cases or under 
These statutory requirements 
apply whether the railroad company acquires its 


railroad company, repair a farm 
crossing and recover double the cost 
from the railroad company impliedly 
imposes on the company the duty of 
maintaining such crossings in repair. 
Raltpere, etc., R. Co. v. Keck, 89 Ill. 


{c] In Canada (1) 14 & 15 Vict. c 
51 § 18 required railroad companies 
to construct fences with openings, 
gates, or bars “and farm crossings” 
for the use of proprietors of lands 
adjoining the railroad 


Reist v. Grand Trunk R. Co., CREA Ie: 
C. P. 421); (2) but in a subsequent. 
consolidation of the statutes the word 
“and” was changed to ‘at’ so as to 
provide that the company should con- 
struct fences with openings, gates, or 
bars “at farm crossings” (Brown Vv. 
Toronto, "ete. Ro Con =26 (U8 C-1Cce 

206); (3) and it was therefore held 
that a railroad company was not un- 
der any statutory obligation to con- 
struct farm crossings (Guay v. Reg., 
17 Can? S.\'C. 30> Vezina ve Regio? 
Can. S. C. 1 [in effect overr Canada 
Southern R. Co. v. Clouse, 13 Can. S. 
Cys 9. @ev. Ti yOnt, A. 287)]; Ontario 
Lands, ete. v. Canada Southern R. Co., 
1 Ont. L. 215; Brown y. Toronto, ete., 
RiCo., supra). (4) In 1888, however, 
a statute was enacted which again 
expressly required a railroad company 
to “make crossings for persons across 
whose land the railway is carried’’ 
(Ontario Lands, ete., 
Southern R. Co., supra. See Hill- 
house v. Canadian Pac. R.':Co., 17 
CanRCas 427, 20 DomLR 907 [prior to 
this act the landowner had no right 
to a crossing]), (5) which, however, 
was held not to be retrospective in 
its operation (Carew v. Grand Trunk 
R. Co., 2 CanRCas 241, 5 Ont. L. 653, 
2 OntWR 313; Ontario Lands, ete., 
Co. v. Canada Southern R. Co., supra) ; 
(6) and the subsequent railway act 
of 1903 also requires that ‘‘every com- 
pany shall make crossings for persons 
across whose lands the railway is 
carried, convenient and proper for the 
crossing of the railway for farm pur- 
poses” (In re Cockerline, ete., R. Co., 
5 CanRCas 313); (7) and orders di- 
recting the establishment of farm 
crossings over railways subject to the 
act of 1903 are exclusively within the 
jurisdiction of the board of railway 
commissioners (Grand Trunk R. Co. 
Vv. Perrault, 736 ;Cans S.. Cx 6 TL). Gs) 
The senior and junior rule applies to 
the case of a railway company with 
prior location having a patent of its 
right of way through a farm lot, and 
when the owner of the adjoining lands 
has a patent for the severed portions 
subsequent to the date of the com- 
pany’s patent, the expense of con- 
structing the crossing must be borne 
by the owner of the farm. Wimbles 
v. Grand ‘Trunk Pac. R. Co., 21 CanR 
Cas iil (oe Phe mchtiis sa riohit 
running arith the land and is not af- 
fected by Lt igh: time. Crozier v. 


eam ee Pac. Co:, 28 CanRCas 
LST. 
{d] Sidetracks, spur tracks, and 


switch yards are included within a 
statute which requires railroad com- 
panies to construct crossings where 
land on both sides of the track is 
owned by the same proprietor. Shipp 
yee R. Co., 133 Tenn. 238, 180 SW 

Le] Residence crossing's.-A stat- 
ute requiring a railroad to furnish 
residence crossings for the benefit of 
owners of land adjacent to a highway 
has been held unconstitutional. Peo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Pricht of way by purchase or condemnation,'? and 


the duty is not affected by the assessment and pay- 
ment of damages in condemnation proceedings,?? al- 


though the contrary has been held where the statute 


_has been enacted subsequently to the assessment and 


payment of damages,** and a statute which attempts 
to impose such duty upon a railroad which, prior to 
its enactment, has obtained a right of way and paid 
full compensation therefor, is unconstitutional.14 
They also apply to railroads in process of construc- 
tion as well as to completed roads.!° These statutes 


have been held not to affect provisions of charters 


44 NW 934. 7 LRA 717. 


granted before their enactment,!*® although on the 
contrary it has been held that they supersede char- 
ter provisions.1* Where the railroad company con- 
tests the right of the landowner to a crossing, it is 
entitled to a reasonable time after the determination 
of the right in favor of the landowner to construct 
the crossing;!® and where the duty of constructing 
the crossing is imposed by covenant in a deed of right 
of way but no time is specified, the company is enti- 
tled to a reasonable time after the road is built.1® 

Approaches. The duty of constructing a crossing 
includes the duty of constructing the necessary ap- 
proaches thereto.?° 

Logging railroads are not railroads within the 
meaning of statutes requiring construction of private 
or farm crossings.” 


Successors of railroad.22_ A railroad’s agreement 


v. Detroit, etc., R. Co., 79 Mich. 471, 


18. Alabama, 
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82 N. H. 372, 1384 A 524. 
etc., 
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to construct crossings is binding upon its subsequent 
grantee or purchaser having notice of the agree- 
ment,?* but a purchaser is not bound to maintain 
a crossing built under an oral agreement of which 
it had no notice.” 

[§ 414] (2) Maintenance and Repair. While it 
has been held, in the absence of statute or agreement, 
that the railroad has no duty to maintain a cross- 
ing,?® the statutory duty of constructing crossings 
includes the duty of maintaining and keeping them 
in repair as long as needed.?® The crossing being 
for the benefit of the landowner, the railroad is not 
obliged to maintain it in good condition for use by- 
the public.2* The railroad is not required to main- 
tain a statutory crossing after it is no longer nec- 
essary,?® or after it has been dedicated as a public 
street and ordered closed by the proper authori- 
ties;?® and where the crossing is constructed and 
maintained under a contract between the railroad 
and the landowner, the question of maintenance and 
repair depends upon the terms of the contract.*° To 
escape a statutory liability for failure to keep the 
crossing in repair, the railroad must show that it has 
in some lawful way been relieved of responsibility 
by providing other proper and suitable crossings.*+ 

[§ 415] (8) Powers of Railroad Commission. 
The statutes in some jurisdictions give the railroad 
commission no power over private crossings;*” in 
other jurisdictions the commission may by its order 


crossing, in the absence of express 


R. Co. v. Ode-|agreement it is not bound to keep in 


[f] Expense of construction.—All 
work on a private railroad crossing 
authorized by the court, in an owner’s 
suit for its construction, must be done 
at the road’s expense. W. A. Manda, 
Ine. v. Delaware, etc,, R. Co., 84 N. J. 
L. 624, 94 A 637. 

11. Smith v. New York, etc., R. Co., 
63 N. Y. 58; Clarke v. Rochester, etc., 
R. Co., 18 Barb. (N. Y.) 350; Wana- 
maker v. Schuylkill River East Side 
R. Co., 21 Pa. Dist. 669 (holding it to 
be doubtful if the statute applies 
where a deed gives the railroad free 
and uninterrupted user). 

12. Holmberg v. Chicago, ete., R. 
Co., 115 Nebr. 727, 214 NW _ 746; 
Beardsley v. Lehigh Valley R. Co., 
142 N. Y. 173, 36 NE 877 [aff.65 Hun 
502, 20 NYS 458]; Jones v. Seligman, 
81 N. Y. 190 [aff 16 Hun 230]; Buf- 
falo Stone, etc., Co. v. Delaware, etc., 
R. Co., 7 NYS 604 [aff 1380 N. Y. 152, 2:9 
NE 121]. 

fa] In assessment of damages it 
must be assumed that both parties 
stood upon their rights with regard to 
the construction of crossings, and that 
if the railroad company was required 
to construct crossings the award was 
made upon the assumption that it 
would do so. Beardsley v. Lehigh 
Valley R. Co., 142 N. Y. 173, 36 NE 877 
[aff 65 Hun 502, 20 NYS 458]. 

{b] Where railroad company is re- 
quired by covenant in deed of a right 
of way of a certain width to construct 
crossings and subsequently condemns 
an additional strip of land, the ac- 
ceptance of the amount awarded for 
such strip and not including that con- 
veyed does not affect the right of the 
landowner to insist upon the CPOs Sine: 
provided for in the deed. Gray 
Burlington, etc., R. Co., a Iowa “us. 

13. Missouri, etce., Co. 
Chenault, 24 Tex. Civ. A. Pied 60 sw 
55. 


14. Chamberlain v. Missouri Pace. 
Re COM LOnmisam. ration LOL Ra 26 Rp 
ALR 224; Gulf, etc.. R. Co. v. Row- 
land, 70 Tex. 298, 7 SW 718. 

15. Adams v. Tidewater R. Co., 107 
Va. 798, 60 SE 129. 

16. Louisville, etc., R. Co. v. Rob- 
bins, 111 SW 2838, 33 KyL 778. 

17. Bolger v. Boston, etc., R. Co., 


neal, 74 Miss. 824, 21 S 52. 

19. Livingston v. Iowa Midland R. 
Co., 35 Iowa 555. 

20. SBirlew v. St. Louis, etc., R. Co., 
104 Mo. A. 561, 79 SW 490. 

21. Eastman v. Sullivan, 131 Miss. 
763, 95 S 673; New Deemer Mfg. Co. 
v. Kilpatrick, 129 Miss. 268, 92 S 71. 

22. Effect of covenants in right of 
way deed see supra §§ 223-224 

23. Swan v. Burlington, ete, R. 

Co., 72 Iowa 650, 34 NW 457; Illinois 
Cent. R. Co. v. Davidson, (Ky.) 115 
SW 770; Russell v. Zimmerman, 121 
Md. 328, 88 A 337. 
' [a] Notice.—(1) The fact that, 
when defendant purchased a railroad 
from its predecessor, the right of way 
fences along a railroad bridge were 
swung in and attached to the bridge 
at a particular span, leaving a pas- 
Sageway through it which was trav- 
eled, was sufficient to put defendant 
on inquiry as to whether there was 
not an agreement between its prede- 
cessor and the landowner for a cross- 
ing under the bridge, so as to bind 
defendant by such agreement. lLong- 
shore v. Chicago Great Western R. 
Co., 147 Iowa 4638, 124 NW 795. (2) 
A railroad company purchasing the 
property of a railroad company at a 
time a well marked roadway under a 
trestle in the roadbed existed, which 
way had been used by the owner un- 
der the original contract for the right 
of way, purchased with notice of the 
existence of the roadway, and could 
not deprive. the owner of the land of 
the use thereof. Forsythe v. South- 
ern R. Co., (Ky.) 113 SW 85. 

24. Forsythe v. Southern R. Co., 
supra. 

25. New York, etc., R. Co. v. Com- 
stock, 60 Conn. 200, 22 A 511. 

26. Madison v. Missouri Pac. R. 
, 60 Mo. A. 599; Bolger v. Boston, 
etc., R.:Co., 82 N. H. 372, 134 A 524; 
Keefe v. Sullivan County R. Co., 63 
N. H. 271; Vincelli v. New Jersey 
Cent. OR. Co,, 100 IN. J asi 825 A 
12° [att O98 N.J,pei265) £20 AW 1327; 
Plester v. Grand Trunk R. Co., 32 
Ont. 55, 20 CanLTOccNotes 352. 

[a] Repair of approaches.—(1) 
Where.a railroad crosses a farm and 
the company has constructed a farm 


repair the approaches to the crossing 
within the farm. Palmer v. Michigan 
Cent. R. Co., 7 Ont. L. 87, 3 OntWR 89 
[aff 2 CanRCas 239, 6 Ont. L. 90, 2 
OntWR 477]. (2) It is the duty of 
one having a right of way over prop- 
erty of another to keep the right of 
way, or at least the approach thereto 
over his own lands, in repair, although 
this rule does not apply in case of 
farm crossings over railroads, provid- 
ed for in the statute. Townsend v. 
New York Cent., ete., R. Co., 56 Mise. 
2538, 106 NYS 381. 

[b] Several crossings.—Where a 
railroad company agrees to maintain 
and does maintain two farm crossings 
on a single farm, its obligation to 
keep them in a reasonably safe condi- 
tion is the same as it would be in the 
case of a single crossing required by 


the statute. Grasse v. Milwaukee, 
ete., KR. Co.; 386, Wis.) 582. 
[ec] Climatic conditions.—A rail- 


way company is not obliged during 
the winter season to keep snow on a 
level farm crossing during mild 
weather, to meet a climatic condition 
entirely controlled by the elements. ~ 
Sagala v. Canadian Pac. R. Co., 
CanRCas 386. 


27. Johnson v. Chicago, pits Bee 
Co., 96 Minn. 316, 104 NW 96 
28. Midland R. Co. v. eee 


[L895 }.82. (Che 827) afl ye0k dis Pano) 
(where the landowner sold all of his 
land on one side of the railroad with- 
out reserving any right of way across 
the land sold). 

29. Hollinshead v. Atlantic gee R. 
Co. 102) Nid. E6303, Pot An 9 1: 

30. Walters v. Mi etc., 
R. Co., 76 Minn. 506, 79 NW 516 (hold- 
ing that the practical construction 
given to the contract by the parties 
is controlling, and that, where the 
company customarily removed the 
planks at the crossing during the win- 
ter months, such removal did not con- 
stitute negligence on the part of the 
railroad company). 

31. Gaulding v. Virginian R. Co., 
121 Va. 19, 92 SE 832. 

32. See statutory provisions; 
case infra this note. 

{a] In Kansas the statute gives a 
farm owner absolute right to a cross- 


and 
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establish a private crossing?® and may make orders 
as to continued maintenance, location, or arrange- 
ment of existing crossings, however they were estab- 
lished,** and by implication may discontinue it,?° 
but the enforcement of rights is for the court.?¢ 
Where one has a way of necessity,?* a statute giving 
railroad commissioners power to require the railroad 
to maintain crossings is constitutional.** On appeal! 
from its order the court will sustain the order if it is 
not improper.*® A rehearing will ordinarily be 
granted if the findings of the commission are errone- 
ous.*° 

[§ 416] c. Character of Lands and Persons Enti- 
tled to Crossings. Under some statutes the owner 
of land is entitled to a crossing even though the land 
is not inclosed,*! but under other statutes the contra- 
ry is held;#? and under some statutes a person own- 
ing land on only one side of the railroad is not enti- 
tled to a crossing.*® Where the statute requires the 
construction of crossings for the use of the proprie- 
tors of the lands “adjoining” the railroad, its appli- 
cation is not limited to cases where the railroad di- 
vides a farm or tract of land or to conditions exist- 
ing at the time of the original construction;** and 
under such a statute the landowner of land on one 


ing over a railroad dividing his farm, 


Cas 378; 
enforceable in the courts, and the pub- 
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Stiles v. Canadian Pac. R. 
Co., 8 CanRCas 190. 
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side only is entitled to a crossing in order to reach 
a highway,‘® or where, at the time of the construc- 
tion of the railroad, he owned land on one side oe 
subsequently purchases land on the other side,* 

or where he owns land on both sides of the Bids 
but there is a strip of land belonging to another in- 
tervening between the railroad and his land on one 
side;*7 and such a statute does not require that any 
particular quantity of land shall be benefited ;*® 
but where a landowner owns land on only one side ee 
the railroad and a crossing would serve no useful 
purpose, the company will not be required to con- 
struet it;#2 and, where he owns land on both sides 
of the tuilvoud at the time the crossing is constructed 
and subsequently sells all the land on one side with- 
out reserving any right of way across the land sold, 
he abandons his right to the ecrossing,®® and one 
whose property does not adjoin the right of way can- 
not compel the maintenance of a crossing by acquir- 
ing an easement over land which does adjoin.°? 
Where the statute requires crossings when a person 
owns land “on both sides of any railway,” the term 
“railway” does not mean merely the right of way.°? 
A statute requiring that when a person owns a cer- 
tain amount of land in one body through which the 


lic utilities commission has no juris- 
diction. Union Pac. R. Co. v. Public 
Utilities Commn., 98 Kan. 667, 158 P 
863. 

33. Bolger v. Boston, etc., R. Co., 
82 N. H. 372, 1384 A 524. 

[a] Petition to commission.—(1) 
The public service commission, on 
petition to establish a private cross- 
ing, must first determine whether an 
agreement therefor existed. Bolger 
Vv. Boston, te, R.'Co., 82° N. Ay 372, 
134A 524. (2) A pétition to the pub- 
lic service commission instead of to 
the court, for establishment of a 
private railroad crossing, claimed to 
have been established by agreement, 
is not an acknowledgment that no 
crossing. was already established. 
Bolger v. Boston, ete., R. Co., supra. 

[b] In Canada (1) the board may 
grant a farm crossing upon condition 
that all expenses of construction and 
maintenance be borne by the appli- 
cants and that gates be established, 
which must be kept closed on both 
sides of the railway. Richards v. 
Grand Trunk R. Co., 14 CanRCas 329; 
In-re New, ete., R. Co., 12 OntWR 
1049, 8 CanRCas 50. (2) The board 
has no power to order a private cross- 
ing with cattle guards as a substitute 
for the farm crossing required by the 
statute. Calhoun v. Canadian Nat. R. 
Co., 32 CanRCas 236. (3) On applica- 
tion to railroad commissioners, under 
the statute of 1903, for leave to fill up 
an undercrossing which the company 
had contracted to construct and main- 
tain, and to substitute therefor a 
grade crossing, it was held that since 
the contract was valid and binding 
and the proposed substitute not as 
advantageous as the undercrossing, 
and the application was not made in 
the interest of the public but merely 
to save expense to the railroad com- 
pany, the application should be re- 
fused. Anderson v. Toronto, etc., R. 
Co., 3 CanRCas 444. (4) The board 
will refuse to order the reconstruc- 
tion of a dangerous private crossing 
which it previously ordered removed. 
Leduc v. Canadian Pac. R. Co., 33 Can 
RCas 24. (5) The board will not in- 
terfere where the railroad agreed to 
build a crossing, and have carried out 
its contract with regard to an under- 
crossing, although applicant com- 
plained that it was too small. Atkin- 
son v. Vancouver, etc., R. Co., 24 CanR 


of the board has not been uniform, 
but not infrequently the entire cost of 
making a farm crossing has been im- 
posed upon the railway company es- 
pecially in the province of Quebec 
and HBastern Ontario, the facts and 
circumstances, especially the size of 
the farms, being considered in each 
case. Riddell v. Grand Trunk R. Co., 
22 OntWR 331, 138 CanRCas 216. 

34. Bolger v. Boston, etc., R. Co., 
82 N. H. 372, 134 A 524. 

[a] Order held unreasonable.— 
Postle v. Chicago, etc., R. Co., 98 Nebr. 
192, 152 NW 3879 (requiring overhead 
crossing where conditions not 


changed and crossing had existed for 


years without injury). 
35. Bolger v. Boston, etc., R. Co., 
82 N. H. 372, 184 A 524. 


36. Bolger v. Boston, etc., R. Co., 
supra. 
et See supra § 412 text and note 
38. New York, etc., R. Co. v. Rail- 
road Comrs., 162 Mass. 81, 38 NE 27. 
39. Bolger v. Boston, etc., R. Co., 


82 N. H. 372, 134 A 524. 

[a] Evidence held to support or- 
der requiring construction of under- 
ground cattle pass. Holmberg v. Chi- 


Gago; etc, “RCo. Lo INebrawi 2, 204 
NW 746. 
[b] Questions not presented on ap- 


peal will not be passed on. Bolger v. 
Boston, etce.; R-Co.; 82 Ni Ee i372). 134 
A 524 (whether private crossing may 
be reasonably used for any purpose 
is not presented on appeal from com- 
mission’s refusal to permit use for 
handling petroleum products). 


40. Bolger v. Boston, ete., R. Co., 
supra. 

{a] Findings held final.—Bolger v. 
Boston, etc., R. €Co., 82 N. H. 372, 134 
A 524, f 

41. Hardy v. Alabama, ete., R. Co., 


73 Miss. 719, 19 S 661. 
42. Hines v. Baker, 
A.) 248 SW 336. 
43. Thompson vy. Louisville, ete., 
R. Co., 76 SW 44, 25 KyL 529; Seel- 
binder v. Illinois Cent. R. Co., 73 Miss. 


(Tex. Commn. 


84, 19 S 300; Grand ye EE COn aw: 
Therrien, 30 Can. S. C. 

44, Quantock Vv. Mca etc., 
Co., 117 Mo. A. 469, 74 SW 1034 Tat 


197 Mo. 93, 94 SW 978]. 

45. Buffalo Stone, ete., Co. v. Dela- 
ware, etc., R. Co. 130 N. Y. 152, 29 NEX 
121 [aff 7 NYS 604]. 


46. Shea v. Cleveland, etc., R. Co., 
(6) The practice} 250 Ill. 97, 95 NE 63 [rev 158 Ill. A. 
364]; Quantock v. Missouri, ete., R. 


Coe 197 Mo. 93, 94 SW 978 [aff 117 Mo. 
A. 469, 74 Sw 1034, and disappr 
Stumpe v. Missouri, éte., RK. Conmee 
Mo. A. 357]. But see O’Brien v. Cana- 
dian Pac; UR. Co. e2wiCankRCasteioe 
(holding that the mere acquisition of 
lands on both sides of a railway right 
of way does not per se give a right 
to a farm crossing, and the original 
owner having lost his right to a cross- 
ing by conveying the lands on one 
side to another person, a subsequent 
owner purchasing the lands on both 
sides from different vendors does not 
thereby acquire a right to a farm 
crossing to connect them). 

47. Shea v. Cleveland, etc., R. Co., 
2502 TI 97 9S NES6s [rev 158 Ill. A. 
364]; Buffalo Stone, etc., Co. v. Dela- 
ware, etc., R. Co., 130 N. Y. ilsyay PH) 
NE 121 [aff 7 NYS 604]. 

[a] Intervening electric road.— 
Where a farm was bounded on the 
south by a railroad, and south of, ana 
adjoining, the railroad there was an 
electric road, and the farmer, desiring 
a farm crossing to reach the electric 
line, bought an acre south of, and ad- 
joining, the electric road, the railroad 
could not resist the farmer’s right to 
a crossing on the ground that he could 
not compel the construction of a 
crossing over the electric road. Shea 
v. Cleveland, etc., R. Co., 250 Ill. 97, 
95 NE 63 [rev 158 Ill. A. 364]. 

48. Clarke v. Rochester, 
Co., 18 Barb. (N. Y.) 350. 

49. Kerr v. West Shore R. Co., 2 
NYS 686 [aff 6 NYS 958 mem (aff 127 
Ni WY. 269; 27 NE 838)]- 

50. Midjand R. Go. v.. Gribble, 
[1895] 2 Ch. 827 [aff 60 J. P. 55]. 
But see“Texas, etc., R. Co. v. Ford, 
(Tex. Civ. A.) 42 SW 589 (holding the 
owner of inclosed. land entitled to a 
crossing even though he has deeded 
the land to another); Toronto Hamil- 
ton) Tete.) Ra Connie Simpson Brick Co: 
17 Ont. L. 632, 13 OntWR 215, 8 Can 
RCas 464 (although when the right of 
crossing was created the lands on ei- 
ther side of the railway belonged to 
the same owners, and were now held 
by different owners, there was no such 
severance aS would involve the cesser 
of the right of crossing). 

51. Chicago, ete., R. Co. v. Maln- 
gren, 224 Ill. A. 93. 

52. Mattice v. Chicago Great West- 
ern R. Co., 130 Iowa 749, 107 NW 949 


Ctl te 
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railroad passes the railroad shall construct crossings 
applies only where the lands on each side are in one 
ownership at the time of the original construction,®* 
and does not require the construction of additional 
crossings if the land is subsequently divided up into 
several tracts of over the amount. specified,®* al- 
though the contrary has been held.®® The actual 
bona fide owner of lands through which a railroad 
passes is entitled to the crossings required by stat- 
ute, although his title is not registered,°® but the 
railroad owes no duty to a tenant by sufferance.°? 
A statute requiring ‘farm crossings” does not apply 
to lots within city limits,°® although the business 
conducted upon such lots may necessitate crossing 
the railroad tracks in order to reach a street or al- 
ley.°® A charter provision requiring a railroad com- 
pany to provide proper crossings for persons through 
whose land the road passes imposes a continuing 
duty, and if at the time the road was constructed no 
crossing was necessary, but a crossing subsequently 
becomes necessary, it 1s the duty of the railroad com- 
pany to construct it.°° The statutes have been held 
not to apply unless the railroad enters the land of 
' the owner seeking the crossing.®4 The fee owner 
of a right of way acquired by the railroad by an act 
of congress has no right to a private crossing.°? 
Where a railroad intersects land, and the parcel on 
one side is transferred, the grantee thereof is not 
entitled to a way across the railroad.®* A railroad 
is not obliged to construct a crossing leading from a 
road into a private lane having no outlet.°* 

[§ 417] d. Location of Crossings. In the loca- 
tion of the crossing the rights of both parties must 
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be considered,**® and whether the crossing is suitably 
and properly located is ordinarily a question of fact 
depending upon the circumstances of the particular 
case.°® In the absence of statute or agreement to 
the contrary, the railroad company may designate 
the location of the ecrossing,®? but the landowner is 
entitled to be reasonably and fairly accommodated,°* 
and the railroad company must consider his rights 
and cannot so locate the crossing as to subject him 
to needless and unreasonable injury or inconven- 
ience.*® A landowner is not entitled to a crossing 
at a point where the safety of transportation would 
be endangered,’° nor at a point where the cost of 
construction would be out of all proportion to the 
benefits.74. Where the statute authorizes the land- 
owner to designate the place of crossing, the railroad 
company must construct it at the place designated if 
such location is a reasonable one;** but if the land- 
owner refuses to designate the place of crossing, the 
railroad company may do so provided it furnishes 
an adequate crossing.7* Where the landowner is’ 
authorized to construct a crossing, upon failure of 
the railroad to do so, and recover the cost from the 
railroad company, he must, in locating the crossing, 
do so with due regard to the interest of the railroad 
company and the safety of the public.74 The fact 
that the landowner and the railroad cannot agree on 
the location does not relieve the railroad of its duties 
under the statute,*®° and in some jurisdictions the 
statutes provide that if the parties cannot agree as 
to the number and location of the crossings, these 
questions shall be determined by commissioners or 
some other tribunal designated for that purpose.7® 

[§ 418] e. Number of Crossings. Where, by con- 


(holding that a landowner is entitled 
to a crossing, although on one side of 
the track there is a strip of land be- 
longing to the railroad company ac- 
quired by purchase for railroad pur- 
poses intervening between his land 
and the right of way as originally 
condemned, as the term “railway” in- 
cludes land so used). 

53. Gratz v. Lake Erie, etc., R. Co., 
76 Oh. St. 230, 81 NE 239. 

54. Jones Fertilizing Co. v. Cleve- 
land, ete., R. Co., 2 OhS&CP 511, 7 Oh 
NP 245. 

55. Louisville, ete., R. Co. v. Emer- 
son, 125 Ky. 104, 100 SW 863, 30 KyL 
1149. See also Slade v. Michigan 
Cent. R. Co., 34 CanRCas 389 (order of 
board requiring moving of crossing to 
dividing line when original tract was 
divided). : 

56. Boldue v. Canadian Pac. R. Co., 
23 Que. Super. 2388. 


57. Marsh v. Rutland R. Co., 80 
Vite 397,167) Aqi1 098. 
58. Williams v. Chicago, etc., R. 


Co., 228 Til. 593, 81 NE 1133 [aff 132 
TilewAN er74a) 7h Sraith® va" Massouri ete, 
R. Co., 94 Mo. A. 398, 68 SW 238. 

59. Williams v. Chicago, etc., R. 
, 228 Ill. 593, 81 NE 11383 [aff 132 
Til. A. 274). : 

60. Louisville, etc., R. Co. v. Pitt- 
man, 53 SW 1040, 21 KyL 1037; Tol- 
pert v. Philadelphia, etc., R. Co., 126 
Md. 569, 95 A 49; Rockaway Rolling 
Mill Corp. v. Delaware, etc., R. Co., 
101 N. J. Hq. 192, 137 A 650. 

61. Jackson v. St. Louis, etc. R. 
Co., 120 Miss. 149, 81S 796; State R. 
Commun. v. Illinois Cent. R. Co., 113 
Miss. 92, 73 S 878, LRA1917D 907. 


62. Denver, etc., R. Co. v. Pacific 
Lumber Co., (Coio.) 278 P 1022. 
68. Marino v. New Jersey Cent. R. 


Co., 69 N. J. L. 628, 56 A 306. 
64. International, ete., R. Co. v. 
Williams, (Tex. Civ. A.) 175 SW 486. 
65. Del.—Richards v. Baltimore, 
etc., R. Co., (Super.) 143 A 404. 
Ill.—Chalecraft-v. Louisville, etce., 
R. Co., 113 Ill. 86 [aff 14 Tl. A. 516]. 


N. H.—Costello v. Grand Trunk R. 
Cor 10" N.2 He 403, 47 AY 265. 

N. J.—W. A. Manda, Ine. v. Dela- 
oe etc., R. Co., 84 N. J. Eq. 624, 94 A 


N. Y.—Wademan v. Albany, etc., R. 
Cot, SIMNe Yo 568; Buttalo Stone; etcy 
Co. v. Delaware, etc., R. Co., 7 NYS 
604 laff 130 N. Y. 152, 29 NE 121]. 

. Pa.—-Davis v. Pennsylvania R. Co., 
13 Pa, Dist, 185% 

Ont.—Burke,v. Grand Trunk R. Co., 
GUC CP eae 42 

66. Jones vy. Seligman, 81 N. Y. 
190 [aff 16 Hun 230]; Buffalo Stone, 
etc., Co.. v. Delaware, eté., R. Co., 7 
NYS 604 [aff 130 N. Y. 152, 29 NE 
121]; Burke v. Grand Trunk R. Co., 6 
eee. Pe COnt!) 143843 

67. Wademan vy. Albany, ete, R. 
Co., 51 N. Y. 568 [overr Wheeler v. 
Rochester; ete; R."Co:,°12° Barb, CN 
Y.) 227]; Davis v. Pennsylvania R. 
Co., 18 Pa. Dist. 185; Holmes v. Phila- 
delphilay ete, aRae Cor, o2 fh Pakde 3875 
Burke v. Grand Trunk R. Co., 6 U. 
C. C: P. (Ont.) 484. 

[a] Landowner cannot prescribe 
place for the crossing, while on the 
other hand the railroad company, al- 
though entitled to select the place of 
crossing, must consider its conveni- 
ence and usefulness to the landown- 
er, and if the latter is not satisfied 
he may sue for damages, and it is a 
question for the jury whether the 
company has properly performed its 
duty. Burke v. Grand Trunk R. Co., 
GiWRC. Gv Pa (Onts) 484. 

[b] Mandamus will not be granted 
to compel a railroad company to make 
crossings at a particular place where 
the company desires one location and 
the landowner another. Reist v. 
Grand ‘Trunk R. Co., 12 U. C. Q. B. 
(Ont.) 675. 

68. Jones v. Seligman, 81 N. Y. 190 
[aff 16 Hun 230]. j 

69. Beardsley v. Lehigh Valley R. 
Co., 65 Hun 502, 20 NYS 458 [aff 142 
N. Y. 173, 36 NE 877]; Buffalo Stone, 
ete., Co. v. Delaware, etc., R. Co., 7 


NYS 604 [aff 130 N. Y. 152, 29 NE 
121]; Burke v. Grand Trunk R. Co., 
CeUIEReCe PY. (Ont) 464. 

70. Chalcraft v. Louisville, ete., R. 
Cov i3 Ti Sol patti 4e ils CASS hod 
Smith v. Bush,-211 Ill. A. 83; Shipp v. 
Belt R. Co:, 133 Tenn. 238, 180 SW 318. 

71. Smith v. Bush, 211 Ill. A. 83; 
Shipp v. Belt R. Co., 183 Tenn. 238, 
180 SW 318. 

72. Van Vranklin vy. Wisconsin, 
etc., R. Co., 68 Lowa 576, 27 NW 761; 
Boggs: Vv. Chicago;—etc., Ri Co.) 545 
Iowa 435, 6 NW 744. 


73. Schrimper v. Chicago, etc., R. 
ue 115 Iowa 35, 82 NW 916, 87 NW 
74, Chalcraft v. Louisville, ete., 


R. Co.,. 113) Ill. 86) [aff 14 Dit Ac 516] 
«the landowner has no right to locate 
the crossing at a place where it will 
greatly increase the danger of colli- 
sions, and he may be enjoined from 
so doing). 

75. Richards v. Baltimore, etce., R. 
Co., (Del. Super.) 143 A 404. 

76. See statutory provisions; 
cases infra this note. 

[a] Commissions.—Costello Ve 
Grand Trunk R. Co., 70 N. H. 403, 47 
A 265 (change in location); Connec- 
ticut, ete., Ri Co: Vv; Molton; 32, Vieuss 
(on failure to agree, the parties must 
apply to the commission). 

[b] Jury.—When the parties dis- 
agree, the location should be deter- 
mined on the evidence by a jury un- 
der proper instructions, and on the 
hearing there should be taken into 
consideration, not only the danger and 
expense involved in the establishment 
of any particular crossing, but also 
the reasonable necessities and con- 
venience of the landowner, and such 
a crossing place should be selected as 
will best serve the interests of the 
landowner, unless the danger of ex- 
pense necessarily incurred would ren- 
der it unreasonable. White v. Mis- 
cou ete., R. Co.,.26 Okl. 232, 110 P 
48. 


and 
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tract or covenant in the deed of right of way, the 
railroad agrees to construct several crossings, it 
must comply with its agreement,‘* even though the 
statute requires only a single crossing.** Where 
the statute only requires one crossing, the landowner 
is not entitled to more than one if a suitable crossing 
is provided,’ but where it does not specify any num- 
ber but merely requires crossings or suitable, suffi- 
cient, or necessary crossings, the railroad company 
must construct whatever number is reasonably nec- 
essary for the proper accommodation of the land- 
owner,*° which is ordinarily a question of fact de- 
pending upon the circumstances of the particular 
ease,*! and if it be shown that the number originally 
constructed is not sufficient, the company may be 
compelled to construct additional crossings;§? but 
the company is not required to construct any more 
than are reasonably necessary,**® nor has the land- 
owner any right to construct additional crossings at 
other places at his own expense.** 

[§ 419] f. Purpose of Crossings. In some juris- 
dictions the statutes requiring farm crossings are 
held not limited to crossings solely for agricultural 
purposes,*> but include crossings to remove the nat- 
ural products of the land;*® but the landowner is 
only entitled to use the crossing for purposes which 
may be taken ‘to have been fairly within the con- 


77. Gray v. Burlington, etc., R. Co., 
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purposes which could not have been 


templation of the parties at the time of its construc- 
tion,§? and cannot use it in such a manner as to en- 
danger the operation of trains upon the railroad.*® 
In other jurisdictions, however, it is held that own- 
ers of land not used for agricultural purposes are 
not entitled to crossings.8® Where a railroad com- 
pany is required to make crossings over its road 
where it passes through government lands, the gov- 
ernment may subsequently sell such lands for any 
purpose and the purchasers may use the crossings 
for any purpose that may be convenient for the en- 
joyment of the land which will not interfere with 
the operation of the railroad.®° 


[§ 420] g. Character and Sufficiency of Cross- . 


ings. Where a railroad company is required to con- 
struct crossings, the crossing must be such as rea- 
sonably to meet the necessities and convenience of 
the landowner.®! It is competent for the railroad 
company and landowner to agree as to the character 
of the crossing,°®? if it is not such as to endanger the 
safety of the public,®* and to provide whether it 
shall be at grade or otherwise.®* If the statutes do 
not specify the character of crossing, its character 
is not to be determined solely with reference to the 
convenience of the landowner,®® or the convenience 
of, or expense to, the railroad company,°®® but upon 


he desired to use, when if he went by 
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37 Iowa 119. 

78. Gray v. Burlington, 
Co., supra. 

79. State v. Burlington, ete., R. Co., 
99 Iowa 565,,68 NW 819. 

80. Alabama, etc., R. Co. v. Ode- 
neal, 73 Miss. 34, 19 S 202; Jones v. 
Seligman, 81 N. Y. 190 [aff 16 Hun 
230). 

81. Alabama, ete., R. Co. v. Ode- 

neal, 73 Miss. 34, 19 S 202; Jones v. 
Seligman, 81 N. Y. 190 [aff 16 Hun 
230]. 
[a] Expense to railroad company 
is a question which should be con- 
sidered in determining what number 
of crossings should be put in. Van 
Kleeck v. Dutchess County R. Co., 78 
Hun 268, 28 NYS 902. 

82. Louisville, etc., R. Co. v. Emer- 
son, 100 SW 863, 30 KyL 1149; Jones 
v. Seligman, 81 N. Y. 190 [aff 16 Hun 
230]. But see Clarke v. Ohio River R. 
Co., 39 W. Va. 732, 20 SE 696 (hold- 
ing that, when once the railroad com- 
pany has put in suitable crossings, it 
cannot afterward be required to put 
in additional crossings). 

[a] Where farm is divided aft- 
era railroad company has constructed 
its road and provided one crossing, it 
must. construct another crossing for 
that portion which, by the division, 
is left without one. Louisville, etc., 
R. Co. v. Emerson, 125 Ky. 104, 100 
SW 863, 30 KyL 1149. 

83. Van Kleeck v. Dutchess Coun- 
ty R. Co., 78 Hun 263, 28 NYS 902. 

84. Connecticut, ete., R. Co. v. Hol- 
ton) o22Vt., 43. 

85. Buffalo Stone, etc., Co. v. Dela- 
ware, -etc., -R.'Co., 130° N. Y.7152;29 
NE 121; Manitowoc Clay Product Co. 
v. Manitowoc, etc., R. Co., 135 Wis. 
94, 115 NW 390; Toronto Hamilton, 
etc., R. Co. v. Simpson Brick Co., 17 
Ont. L. 632, 13 OntWR 215, 8 CanR 
Cas 464; In re New, etc., R. Co., 12 
OntWR 1049, 8 CanRCas 50. 


OUC..mubt 


86. Buffalo Stone, etc., Co. v. Dela- 
ware? éte.  R. 'Co.,) 130 IN? ¥.0 1525529 
NE 121. 

87. Great Western R. Co. v. Talbot, 


[1902] 2 Ch. 759 (holding that, while 
the landowner may make any use of 
the crossing which may be taken to 
have been fairly within the contem- 
plation of the parties at the time of 
its construction, it cannot be used for 


so contemplated and which materially 
increase the burden of the easement, 
as for conveying goods from places 
not upon his property and not served 
by the road crossed at the time the 
easement was created); Toronto Ham- 
ilton, ete. R. Co. v. Simpson Brick 
Co., 47, Ont. Ly 632) 13) OntWaRy 215508 
CanRCas 464. See also Pennsylvania 
R. Co. v. Bala Golf Club, 16 Pa. Dist. 
357 (holding use of crossing by mem- 
bers of golf club illegal). 

88. Great Northern R. Co. v. M’AI- 
ister, [1897] 1 Ir. 587. 

89. Williams v. Chicago, etc., R. 
Co.,, 228, L593, SL NE} Les sefare 132 
TH AS27417 «Chicago, .ete:, “Ra Co., ave 
Malmgren, 224 Ill. A. 93; Peo. v. Cleve- 
land} (ete R.aiConl 47, eh eA eas 
Cleveland, etc., R. Co. v. Bradford, 30 
O. C. A. 40. See also Hewett v. Knox 
County Com’rs, 85 Me. 308, 27 A 179 
(holding that, under a statute pro- 
viding that the county commission- 
ers may order a railroad company to 
make and maintain “cattle guards, 
cattle passes and farm crossings,” an 
award of damages providing that the 
railroad company shall keep open a 
road to a limekiln of the landowner 
is beyond the power of the commis- 
sioners). 

{a] Thus, under Act Febr. 19, 1849 
(P. L. p 79), a railroad is not required 
to construct a causeway adequate for 
the passage of equipment necessary 
to mine and transport coal which is 
on the land, the owner’s remedy for 
interference with mining and trans- 
porting his coal being through the 
jury of view appointed to determine 
general damages from construction of 
the railroad. Ferguson’s Pet., 238 Pa. 
78, 86 A 73. 

90. United Land Co. v. Great East- 
ern (RaiCo. sda: Ra-lOxsCh. 2586. 

91. Louisville, ete., R. Co. v. Trout- 
man, 137 Ky. 827, 127 SW 474; “Ken= 
dall v. Chicago, etc., R. Co., (Tex. Civ. 
‘As) 95S) :SW Tals. Gulf, vete., Ri. Co; we 
Clay, 28 Tex. Civ. A. 176, 66 SW 1115. 

[a] Thus, where a railroad cut 
plaintiff’s farm into two parts, an ar- 
rangement entered into by the rail- 
road with an adjoining landowner that 
plaintiff might use his crossing, which 
would necessitate plaintiff’s traveling 
half a mile each way to cross the rail- 
road track to get to his land, which 


a direct route from his house it would 
only be a short distance, was not a 
compliance with the railroad’s charter, 
requiring that the railroad should 
provide proper wagon ways across the 
railroad. Louisville, ete, R. Co. v. 
Troutman, 137 Ky. 827, 127 SW 474. 

[b] Archway under railroad tracks 
not large enough to permit the ‘pas- 
sage of wagons loaded with farm 
products is not a compliance with 
Code § 2022, requiring adequate means 
of crossing. Hastings v. Chicago, etce., 
R. Co., 148 Iowa 390, 126 NW 786. 


92. Chicago, ete, R. Co. v. Wyn- 
koop, 73-Kan. 590, 85 P 595; Gulf, 
ete., “R.. Cox v. Clays'28>Texy-Civ, GA. 


176, 66 SW 1115; Gulf, ete., R. Co. v. 
Schawe, 22 Tex. Civ. A. 599, 55 SW 
357; Field v.. Canadian Nat. R. Co., 
35 CanRCas 411; Ray v. Canadian 
Northern R. Co., 16 CanRCas 276. 

la] Assurance by railway to an 
adjoining owner that a bridge would 
be so constructed as to permit his cat- 
tle to pass under it was not a recog- 
nition of the owner’s statutory right 
to an undercrossing nor an assurance 
that one would be maintained. Has- 
tings vi Chicago, ‘etes a Re | Conu.t4s 
Iowa, 390, 126 NW 786 (if a railway 
company has provided a _ statutory 
crossing for an adjoining owner, the 
mere fact that it permits him to use 
an opening under its tracks does not 
convert the opening into a statutory 
private crossing which the company 
must maintain). 

93. Missouri, ete., R. Co. v. Chen- 
ault, 24 Tex. Civ. A. 481, 60 SW 55. 

94. Chicago, etc., R. Co. v. Wyn- 
koop, 73 Kan, 690, .85 P 595. 

95. Klopp v. Chicago, ete., R. Co, 
175 lowa 534, 157 NW 230; State v. 
Burlington, ete., R. Co., 99 Iowa 565, 
68 NW 819. 

[a] Term “farm crossing,” as used 
in a statute requiring railroads to 
erect such crossings, Should be con- 
strued to mean any passage across 
the railroad, whether built under as 
well as over it. St. Paul, ete., R. Co. 


v. Murphy, 19 Minn. 500; Wheeler v. 
Rochester, ete., .R. Co., 12 Barb. (N. 
Ye en be 

96. Klopp v. Chicago, etc., R. Co., 


175 Iowa 534, 157 NW 230; Herrstrom 
v. Newton, etc., R. Co., 129 Iowa 507, 
105 NW 436. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ a proper consideration of all the interests involved.®? 
In such cases the railroad company may decide the 
character of crossing, subject only to the limitation 
that it shall be suitable, sufficient, or adequate, with- 
in the meaning of the statutes,°* which is ordinarily 
a question of fact to be determined with reference 
to the circumstances of the particular case,°? and 
'the landowner cannot demand as a matter of right 
either a grade ecrossing,! or a crossing above or be- 

Grade crossings are the kind usually 


low grade.” 


constructed and are ordinarily adequate;* 
owing to the location and conditions such a crossing 
is not adequate, the railroad company must provide 
an over or undererossing,* although it involves con- 
The statutes prohib- 
iting grade crossings of highways do not apply to 
private ways,® but a statute abolishing private or 
farm grade crossings is a valid exercise of the police 
A statute requiring the railroad 
to construct farm crossings and cattle guards does 
not require construction of farm crossings which will 


siderable additional expense.® 


power of the state.” 


97. Iowa.—Klopp v. Chicago, etc., 
R. Co., 175 lowa 534, 157 NW 230; 
State v. Burlington, ete., R. Co., 99 
Iowa 565, 68 NW 819; Truesdale v. 
Jensen, 91 Iowa 312, 59 NW 47. 

Mo. . Atchison, etce., 
Co., 215 Mo. 339, 114 SW 1067. 

N. Y.—Beardsley v. Lehigh Valley 
mm. Co., 65 Hun) .s02, 20 NYS 458) [aff 
2ON: ¥. 173;,-36 NE 8iviy: 

Pa.—Davis v. Pennsylvania R. Co., 
ase Pas Dist. 185. 

Va.—Lanford v. Virginia Air Line 
R. Co:, 113 Va. 68,273 SH -566. 

Wis.—State aie Wisconsin Cent. R. 
Co., 123 Wis. 551, 102 NW 16. 

[a] Matters to be considered as 
affecting the character of crossing are 
the character of its use by the land- 
owner, the cost of construction, the 
effect upon the operation of the rail- 
road, and upon the safety of life and 
property. Truesdale v. Jensen, 91 
Towa 312, 59 NW 47. 

98. Guinn v. Iowa, etc., R. Co., 125 
Iowa 301, 101 NW 94. 

99. State v. Burlington, ete, R. 
Co., 99 Iowa 565, 68 NW 819; Gray v. 


Re 


Burlington, etce., R. Co., 37 lowa 119; ' 


Ellsworth v. New Jersey Cent. R. Co., 
84 N. J. L. 93; Beardsley v. Lehigh 
Valley R. Co., 65 Hun 502, 20 NYS 
458 [aff 142 N. Y. 173, 36 NE 877]. 

1. Guinn v. Iowa, ete., R. Co., 125 
Iowa 301, 101 NW 94. 

2. Schrimper v. Chicago, etc., R. 
Co., 115 Iowa 35, 82 NW 916, 87 NW 
731; State v. Burlington, etc., R. Co., 
99 Iowa 565, 68 NW 819; State v. 
Chicago, ete., R. Co., 86 Iowa 304, 53 
NW 253; Lanford v. Virginia Air 
Line R. Co., 113 Va. 68, 73 SE 566; 
Reist v. Grand Trunk R. Co., 15 U. C. 
@. BY (Ont.) 355. 

[a] Bridges.—(1) Under a charter 
requirement that a railroad company 
shall construct “bridges or passages 
over or under” its road, where ‘any 
public or other road” shall cross the 
same, and that, if the railroad shall 
intersect any farm or land of any in- 
dividual, the company shall provide 
“suitable wagon ways,” the provi- 
sion as to the construction of bridges 
does not apply to farm crossings. 
Green v. Morris, etc., R. Co., 24 N. J. 
L. 486. (2) Under a statute giving 


the landowner. the right to cross, the 


railroad company is not obliged to 
construct a viaduct. Kyle v. Auburn, 
Ctcs RCO. 2) barbs (Ch) CNWwYDeie89. 
(hoiding that a railroad company con- 
structing its road under the statute of 
1838, giving adjacent landowners the 
right to cross the road but not re- 
quiring the company to construct 
crossings, is not bound to construct 
any crossings except such as it has 
designated upon the profile and map 
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| or the road filed by it). 
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TOAC» == 


: Klopp v. ‘Chicago, ete., R. Co., 
175 Iowa 534, 157 NW 230; Schrimper 
V. ‘Chicago, ete.,..R--Co.,.115 Lowa 35; 
82 NW 916, 87 NW 731; State v. Bur- 
lington, etce., R. Co., 99 Iowa 565, 68 
NW 819; State v. Chicago, etc., R. Co., 
86 Iowa 304, 53 NW 253; Powell v. At- 
chison, ete., R. Co., 215. Mo. 339, |114 


SW 1067; Libby v. Canadian Pac. R. 
Comys cuit wo LOMetol PA: Loa. 
4. Iowa.—O’Malley v. Chicago, etc., 


R. Co., 183 Iowa 749, 165 NW 1002; 
Michalek v. Cedar Rapids, etc., R., 
ete., Co., 173 Iowa 231, 155 NW 606; 
Herrstrom v. Newton, ete., R. Co., 129 
Iowa 507, 105 NW 436. 

Mo.—Powell v. Atchison, R. 
Co., a Mo, 339, 114 SW 1067: 

N. Y¥.—Jones v. Seligman, $1 N. Y. 
190 [aff 16 Hun 230]; Beardsley v. 
Lehigh Valley R. Co., 65 Hun 502, 20 
ae 458 [aff 142 NN Ms 173, 36 NE 

ues —State v. Wisconsin Cent. R. 
Co., 123 Wis. 551, 102 NW 16. 

an —Lalande v. Canadian Nat. R. 
Co., 21 CanRCas 194; In re Cocker- 
line, etc. RiiCo4. 5D CanRCas 313. 

[a] Rule applied.—Where a rail- 
road company is bound to construct 
farm crossings, and the track is ona 
high embankment and there is a nat- 
ural depression through which a sub- 
way can be constructed more conven- 
iently than a grade crossing, a subway 
will be required. Powell v. Atchison, 
ete., R. Co., 215 Mo. 339, 114 SW 1067. 

[b] Railroad commissioners may 
require a railroad company to con- 
struct a farm crossing under its rail- 
road if a crossing of a different char- 
acter would not under the circum- 
stances be a suitable crossing. In re 
Cockerline, ete., R. Co., 5 CanRCas 313. 

5. Herrstrom vy. Newton, etc, R. 
Co., 129 Iowa 507, 105 NW 436. 

6.) Brie) RR. Co. iv. SH. Kleinman 
Realty Co., 92 Oh. St.. 96, 110 NE 527. 

7. Holmberg v. Chicago, ete, R. 
Co., 115 Nebr. 727, 214 NW 746. 

8. Libby v. Canadian Pac. R. Co., 
82 Vt. 316, 73 A 593. 

9. eal etc., R. Co. v. Clay, 28 Tex. 
Civ: 176, 66 SW 1115. 

[a] Contract for open crossing is 
not void (1) as being contrary to pub- 
lic policy (Atkinsén v. Missouri Pac. 
R. Co., 95 Kan. 828, 149 P 430; Gulf, 
ete. (Re Corv: Clay, 28 pee Ciy. A. 
176, 66 SW 1115; Gulf, etc., Conv. 
Schawe, 22 Tex. Civ. A. Egor 55 SW 
357); (2) and a railroad company 
agreeing to give the owner of a farm 
an open crossing must comply there- 
with unless compliance will unneces- 
sarily interfere with the safe opera- 
tion of the railroad or with the public 
necessities of rapid transportation 
(Hartshorn y. Chicago Great Western 


etc., 
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need cattle guards.® 

Open and closed crossings. 
the railroad may agree on whether the crossing shall 
be open or provided with gates or bars.® 
the crossing shall be an open one or may be construct- 
ed with gates or bars depends somewhat upon the 
character of its use.?° 
with suitable gates is not necessarily improper or 
inadequate,** and it has been held that such a cross- 
ing is sufficient as a means of affording access be- 
tween adjacent fields or parts of a pasture;*? but 
that, where the crossing is to afford access to a high- 
way and is much used, the landowner is entitled to 
an open crossing unobstructed by gates,!® unless the 
circumstances would render such a crossing danger- 
ous to persons and property transported by the rail- 


The landowner and 


Whether 


A closed crossing provided 


[§ 421] h. Removal, Change, or Obstruction of 
Crossing. Where a landowner is entitled to the 
crossing and one has been constructed, the railroad 
company has no right to change or obstruet it,+> and 


R. Co., 137 Iowa 324, 113 NW 840). 
(3) The contract of a railroad com- 
pany to provide and maintain an open 
farm crossing is not illegal when it 
does not violate any state statute. 
Livingston v. Chicago, ete., R. Co., 142 
Iowa 404, 120 NW 1040 (holding that, 
where, for a valuable consideration, a 
railroad company agreed with a land- 
owner to construct farm crossings, 
which should not be inclosed by gates 
or bars, and that it would pay for all 
stock killed or injured on such cross- 
ing, even if the contract to maintain 
the open crossings be contrary to pub- 
lic policy, the promise to pay for stock 
killed or injured may be enforced). 

10. State v. Burlington, etc., R. 
Co., 99 Towa 565, 68 NW 819. 

1.) Yazoo, ete., R. Co. v. Anderson, 
76 Miss. 582! 25 S 295; Missouri, ete., 
R. Co. v. Chenault, 24 Tex. Civ. A. 481, 
60 SW 55. 

[a] Where railroad company has 
fenced its track, although not re-. 
quired to do so, it has sufficiently 
complied with the statute requiring 
it to construct a crossing for a planta- 
tion road by making the crossing with 
gates in its fence, and is not required 
to provide an open crossing protected 
by cattle guards. Yazoo, etc., RCo; 
v. Anderson, 76 Miss. 582, 25 S 295. 

[b] It is competent for landowner 
to show, where a railroad company 
has agreed to construct “all necessa- 
ry” crossings, that an open crossing 
is necessary for the proper use of his 
premises. Gulf, ete., R. Co. v. Clay, 
28oTex, Civ, “A. -176,.66 SW Tits. 

[c] In Texas, under the statute re- 
quiring railroad companies ' to make 
“openings or crossings through their 
fence and over their road- bed, ” the 
term “openings” does not contemplate 
an open crossing, and a railroad com- 
pany is not required to provide such 
a crossing unless a crossing of that: 
character is necessary in the partic- 
ular case. Missouri, etc., R. Co. v. 
Chenault, 24 Tex. Civ. A. 481, 60 SW 
55: Burgess v. Missouri, etc., R. Co., 
(Civ. A.) 41 SW 708. 

12. State v. Burlington, etg¢,, R. Co., 
99 Towa 565, 68 NW 819; urtis v. 
Chicago, ete., R. Co., 62 Iowa 418, 17 
NW 591; Bean v. Jasper, etc., R. Co., 
(Tex. Civ. A.) 101 SW 874. 

13. Boggs v. Chicago, ete., R. Co., 
54 Iowa 435, 6 NW 744; Gray v. Bur- 
lington, ete. R. Co.,.37 Towa 119) 

14. Truesdale v. Jensen, 91 Iowa 
312, 59 NW 47. 

15. Ill—Baltimore, ete., R. Co. v. 
Brubaker, 217 Ill. 462, 75 NE 523. 

Iowa.—Hartshorn v. Chicago Great 
weererm R. Co., 137 Iowa 324, 113 NW 

4 


Kan.—Stone v. Missouri Pac. R. Cor, 
75 Kan. 600, 90 P 251. 
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if it does so it may be required to restore the same 
or compensate the landowner in damages.'® It is 
held that the property owner has a vested right to 
the erossing,'” and when a railroad, having agreed 
to maintain a crossing, constructs an open crossing, 
it cannot thereafter obstruct it with gates or bars;1§ 
and the same is held where the railroad, having giv- 
en a right of way deed over its tracks, allows an 
open crossing to be maintained for a long period 
of time.® And when a railroad, although not 
obliged to do so, constructs a crossing, it becomes the 
property of the landowner like any other fixture, so 
that it cannot be removed.?® A landowner who is 
allowed the use of an archway under a track may 
go upon the right of way to remove obstructions 
from the archway.?* <A crossing to which the land- 
owner has no right, and has acquired none by pre- 
seription, may be closed by the railroad.*?. The land- 
owner cannot require a change in the crossing con- 
structed by the railroad under agreement with him 
unless changed conditions make the alteration nec- 
essary.”* The landowner is, however, bound to 
anticipate such ehanges and alterations in the rail- 
road as public necessity may require,** and the rail- 
road company may, for the purpose of making such 
necessary alterations in its road, change the location 
of a crossing,?® or change its character as from an 
under or overhead crossing to a grade erossing,?® 


18. Williams 


Ky.—Louisville, ete., LO. ave 
238, 5 NE 802; 


Rte 
Brooks, 77 SW 693, 25 Kyl 1307. 
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Gulf, éte., R. Co. 


or place gates at an open crossing where its use as 


an open crossing has become dangerous to the opera- 
tion of trains;?7 but where the only reason for 
changing the crossing was to save expense, safety 
of the public offers no excuse.2® <A railroad com- 
pany may also change the location of a crossing 
where its existence at “the original location interferes 
with the safe operation of the railroad.?° 
railroad company cannot, even where the changes 
are so made, deprive the landowner without com- 
pensation of the accommodation to which he is en- 
titled,?° and must provide such a crossing as he is 
entitled to or make compensation in damages,** al- 
though the changes are not made voluntarily by the 
railroad company but under the compulsion of a 
decree of court.22, Where the contract of the rail- 
road company to construct a crossing is so limited 
as not to include the approaches, if the grade of the 
crossing is subsequently changed the necessary al- 
terations in the approaches must be made by the 
landowner.** 

[§ 422] i. Agreement with, or Waiver by, Land- 
owner.’** The landowner may agree to the substi- 
tution of a new crossing at a different place for an 
old crossing to which he is entitled;*® and where a 
landowner expressly agrees to abandon an existing 
grade crossing in consideration of being allowed an 


Clark, 140 Mass. {agreed on, but which interferes with 


the safe operation of the railroad, and 


“186 421-492 


But the . 


Mass.—Humphreys v. Old Colony 
R. Co., 160 Mass. 328, 35 NE 859. 

N. Farwell v. Boston, EC ekve 
Co., 72 Nie 300,00 AT51: 

Pa.—Marsh v. "Lehigh, etc.; R. Co., 
215 Pa. 141, 64 A 366. 

Wis.—Henbest v. Chicago, ete., R. 
Co., 189 Wis. 141, 207 NW 303; State 
v. Wisconsin Cent.: R..Co.; 123 Wis. 
551, 102 NW 16. 

Can.—Lusk v. Canadian Pac. R. Co., 
30 CanRCas 7. 

Ont.—McKenzie v. Grand Trunk R. 
Co., 14 Ont. L. 671, 9 OntWR 778. 

Que.—Drolet v. Canadian Pac. R. 
Co., 44 Que. Super. 86; Saindon v. La 
Compagnie De Chemin De Fer De 
Temiscouata, 41 Que. Super. 337. 

[a] Thus recognition by a railroad 
of a landowner’s right to use an un- 
dercrossing for forty years raises a 
strong persumption of grant so that 
the railroad could not obstruct the 


crossing. Henbest v. Chicago, etc., 
R. Co., 189 Wis. 141, 207 NW 308. 
[b] Rule applied.—Where plain- 


tiffs owned a passway appurtenant to 
their lands, which had been used with- 
out fences or gates for more than 
thirty years, and which was fenced 
off from the lands on the other side of 
a railroad. right.of way, which. it 
crossed, the railroad company could 
not put a fence with gate across the 
. passway in complying with the notice 
of the landowner to construct the rail- 
road’s half of the division fence along 
its right of way. McDavitt v. Louis- 
ville, eta, R. Co., 199 Ky..511,.251 SW 
647. ) 
{c] Where railroad company cov- 
enanted with the landowner to pro- 
vide suitable farm\crossings, and the 
successors in title of the original cov- 
enantee have for many years used one 
of such crossing’s to reach a village, 
post office, and station, which use has 
been acquiesced’ in by the railroad 
company, the company cannot abolish 
the crossing on the ground that it has 
ceased to be used as a farm crossing. 
Kraeer v: Pennsylvania R. Co., 218 Pa. 
569, 67 A 871. 
16, See infra §§ 431-438. 
17. Green v. Baltimore, etc.;’R. Co., 
245 Pa. 35,-91 A 248 [aff 52 Pa. Su- 
per. 524]. 


Vv. 
Schawe, 22 Tex. Civ. A. 609, 55 SW 
19. Hamlin v. New York, etc., R. 
Co., 176 Mass. 514, 57 NE 1006. 
20. March v. Portsmouth, etc., R. 
Co dou Ne were 
21, .Hastings y. Chicago, <etc., R. 
Co., 148 Iowa 390, 126 NW 786. 
22. Cleveland, etc., R. Co. v. Mun- 


sell, 192 Ill. 430, 61 NE 374. 

23. Postle v. Chicago, ete., R. Co., 
98 Nebr. 192, 152 NW 379. 

24. Speer v. Erie R. Co., 68 N. J. 


Eq. £15, 60 A 197 [rev 64 N. J. Eq. 601, 
54-A 539). 

[a] Thus, where a railroad com- 
pany compromised a claim for ob- 
structing a landowner’s underground 
crossing by cash payment and agree- 
ment to give a grade crossing and a 
mere permission to use space under 3 
creek bridge for cattle crossing, it did 
not violate such agreement by ob- 
structing the use of the undercrossing 
with concrete piers, such piers being 
a public necessity on account of in- 
creased traffic. Whitham v. Chicago, 
ener R. Co., 178 Iowa 1296, 160 NW 

25. Costello v. Grand Trunk R. Co., 
70 N. H. 4038, 47 A 265 (holding fur- 
ther that the location of the new 
crossing is to be determined in the 
same manner and upon the same con- 
siderations as the original location). 

26. Schrimper v. Chicago, etc., R. 
Co., 115 Iowa 35, 82 NW 916, 87 NW 
731 (holding further that, where the 
crossing is constructed as a statutory 
duty, a landowner cannot acquire a 
prescriptive right to a crossing of 
the character originally constructed). 

27. Aistrope v. Tabor, etc., R. Co., 
(Iowa) 75 NW 334. 

28. Swisher v. Chicago, etc., R. Co., 
235 Mo. 430, 1388 SW 505. 

29. Hartshorn vy. Chicago Great 
Western R. Co., 137 Iowa 324, 113 NW 
840; Bolger v. Boston, etc., R. Co., 82 
N. H. 372, 134 A 524. 

30. Speer v. Erie R. Co., 68 N. J. 
Kq. trey 60 A 197 [rev 64 N. J. Eq. 601, 
54 A 539]. 

[a] Injunction until new crossing 
provided.—Where a railroad company 
pursuant to a contract constructs an 
open crossing at a point mutually 


it is practicable to establish a cross- 
ing at another point, the company 
must take the initiative and demand 
that the owner select a reasonable 
place for the new crossing, and until 
it does so it should be enjoined from 
closing the existing crossing. Hart- 
shorn v. Chicago Great Western R. 
Co., 1387 Iowa 324, 113 NW 840. 

31. Chesapeake, ete: (pak .Cos 
Richardson, 98 Sw 1042; 30 KyL 426: 
Speer v. Erie R. Co., 68 N. J. Eq. 615, 
age 197 [rev 64 Nae Eq. 601, 54 A 

[a] Thus, where the railroad over 
which one has a right to pass to and 
from his land on either side is so 
raised that it is impracticable to use 
the passway without extending the 
approaches beyond the right of way 
onto his property, the crossing is 
practically destroyed, and the owner 
is entitled to recover as damages the 
diminution in the value of his lands 
caused thereby. Chesapeake, etc., R. 
Co. v. Richardson, 
Kyl 426. 

82. Speer v. Hrie R. Co., 68 N. J. 
Eq. 615, 60 A 197 [rev 64 N. J. Eq. 601, 
54 A 539]; Leslie v. R. Co., 24 Ont. L. 
206, 19 OntWR 613, 2 OntWN 1316 
fay dism 25 Ont. L. 326, 20 OntWR 

33. Williams v. Clark, 140 Mass. 
238, 5 NE 802. 

34. Agreements between railroad 
company and landowner as to: 
Character of Choate see supra § 

420. 


aya to construct crossing see supba: 
41 
Ween and location of crossings see 

supra §§ 417-418. 

Right to Peas or have crossing see 

supra § 4 

35. cep v. New York, etc., R. 
Co., 166 Mass. 462, 44 NE 444. 

[al Agreements construed.—An 
agreement by a railroad company to 
construct an overhead farm crossing 
to be located by a landowner was 
substantially performed, although the 
bridge did not cross diagonally like an 
old grade crossing as desired by the 
landowner. Chesapeake, etce., R. Co. 
v. Thompson, 164 Ky. 612, 176 SW 22. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


98 SW 1042, 30° 


- 
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overhead crossing, he cannot afterward use both.?* 
So also, where a railroad company is required by 
statute to construct crossings, this duty may be 
waived entirely by the landowner for whose benefit 
they are to be constructed;** but the right to a 
crossing or crossings of the number, location, and 
character to which he is entitled is not’ waived by 
the assessment and receipt of the damages in con- 
demnation proceedings,*® or by a conveyance of a 
right of way which makes no express provision as to 
crossings,*® nor by a right of way deed requiring the 
railroad to maintain cattle guards,*® nor by lapse of 
time without demand for a crossing;*! nor is an 
agreement by a landowner to the construction of a 
; public crossing on his land a waiver of his right to 
a private crossing to which he is entitled by stat- 
ute;** but it has been held that conveyance of an 
additional strip of land along the right of way, with- 
out reserving a right to cross, estops the owner from 
claiming a crossing.*® Nonuser by the landowner 
may estop him from claiming the right to a particu- 
lar crossing.*4 Agreements for the construction of 
a private crossing have been held not to be cove- 
nants running with the land so as to bind the suc- 
cessors of the railroad which made the agreement.*® 


NS 202. 


36. Speese v. Sohuy iil River Hast 
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Performance of the requirement of an agreement 
that fences be constructed within a reasonable time 
is waived by the landowner thereafter urging per- 
formance and accepting it as satisfactory.*® 

[§ 423] 3. Fences and Cattle Guards—a. Duty To 
Construct—(1) In General. In the absence of stat- 
ute or agreement, a railroad company is not obliged 
to fence its tracks,*” or to construct cattle guards,** 
and if it does so voluntarily, it is not obliged sub- 
sequently to maintain and keep them in repair,*? 
although it has been held that, where it has done so 
for a period of twenty years, there is a conclusive 
presumption of an agreement binding the railroad 
to do so.°° In the absence of special statute or 
agreement, an adjoining landowner is not required 
to erect or assist in maintaining any part thereof,°+ 
nor bas he any right to go upon the railroad right 
of way and construct cattle guards for his own bene- 
fit where the road passes through his land.°* Where 
a right of way is secured by expropriation, it is held 
that the railroad’s duty to construct cattle guards 
results not from contract, but from law.>4 

[§ 424] (2) Statutory Provisions—(a) In Gen- 
eral. The railroad must erect and maintain fences 
where its charter®* or a governing statute®® so pro- 


W. Va. 98, 87 SE 88; Layne v. Ohio 


Side R. Co., 201 Pa. 568, 51 A 316. 46. Westmoreland v. Gainesville, | River R. Co., 35 W. Va. 438, 14 SE 123; 

- 37. Tolbert vy. Philadelphia, ete: etcs, Rw Co.,)- 2". Ga A. 00, 10 iE || Blame sv. Chesapeake, etc, Ey COeg 

R. Co., 126 Md. 569, 95 A 49; Madison | 891. Wi. Vas, 21528 

v. Missouri Pac. R. Co., 60 Mo. A. 599. 47. U. S.—McCarthy v. New York, Wis.—Stucke v. Milwaukee, ete., R. 
38. Beardsley v. Lehigh Valley R. |etc!, R. Co., 240° Fed.’ 602, 153° CCA |Co.,, 9° Wis. 202. 

Co., 142 N. Y. 173, 36 NE 877 [aff 65 | 406 Wyo.—Martin v. ea etc., R. 


20 NYS 458]; Jones v. 
Seligman, 81 N. Y. 190 [aft 16 Hun 


Ala.—Georgia Cent. R. Co. v. Car- 
roll, 163 Ala. 84, 50 S 235. 


Co., 15 Wyo. 493, 89 P 1025. 
See also Ft. Worth, éte.,, Ro Co. Vv 
Wilhite, (Tex. Civ. A.) 210 SW 765 


230]; Buffalo Stone, etc., Co. v. Dela- 
ware, etc., R. Co., 7 NYS 604 [aff 130 
Me Ni Loe, 29° Nw 121 jf: 

39. Md.—Tolbert v. Philadelphia, 
ete., R. Co., 126 Md. 569, 95 A 49. 

N. Y.—Smith v. New York, etc., R. 
COs G3 IN. Y. 1 D8. 
’ N. C.—Tate v. Seaboard Air Line R. 
Co., 168 N. C. 523, 84 SE 808. 
~ Tex.—Missouri-Kansas-Texas 
Co., v. Cunningham, (Civ. A.) 273 si 
697. 
' Can.—Lusty v. Pere Marquette R. 
Co., 21 CanRCas 93. 


But see Hounsome v. Vancouver 


Power Co., Ltd., 18 B. C. 81, 9 DomLR 
823, 23 WestLR 167, 404, 15 CanRCas 
69 (holding that, where the deed con- 
tains the vendor’s release of all claims 
for severance or depreciation without 
any reservation to the vendor of any 
right to cross the railway, the vendor 
is not entitled as of right, upon the 
subsequent passing of St. (1911) ¢ 
44 § 167, directing the company to 
make farm crossings for ‘persons 
across whose lands the railway is 
earried”’ to compel the company to 
provide a crossing over the strip so 
conveyed). 

40. Rockaway Rolling Mill Corp. 
v. Delaware, etc., R. Co., “L101, Noo, Eq. 
192, 137 A 650. 

41. Harris v. Great Northern R. 
Co., 21 CanRCas 193. 

42. Herrstrom v. Newton, etc. R. 
Co., 129 Iowa 507, 105 NW 436 
. 43... Cityco Realty Co. v. Philadel- 
phia, etc., R. Co., (Md.) 148 A 441; 
Shipp v. Belt R. Co., 133 Tenn. 238, 
180 SW 318. 

[a] Rule applied.—An owner of 
land on both sides of a railroad track, 
who conveyed an additional strip for 
a right of way for switch tracks, can- 
not, after having had the land recon- 
veyed to him, compel the railroad 
company to construct a_ crossing 
where no provision therefor was made 
in the conveyance. Shipp v. Belt R. 
Co., 133 Tenn. 238, 180 SW 318. 

44, Cityco Realty Co. v. Philadel- 
phia, etc., R. Co., (Md.) 148 A 441; 
Bolger v. Boston, etc., R. Co., 82 N. 
Hi. 372, 134 A 524; Raquepas v. Grand 
Trunk R. Co., 28 CanRCas 149. 

‘45. Zens Vv. Railroad Co., 14 OhNP 


Ark.—Caststeel v. St. Louis, etc., R. 
Co., 81 Ark. 364, 99 SW 540; St. Louis, 
ete., R. Co. v. Walbrink, 47 Ark. 330, 
1 SW 545. 

Conn.—Campbell v. New York, etc., 
R. Co., 50 Conn. 128. 

Fla.—Savannah, etc. R. Co. NO 
Geiger, 21 Fla. 669, 58 ’amR 697. 

Tli.— Alton, etc., R. Co. v. Baugh, 
14 Til. 211. 

Ind. T.—Chicago, ete, R. Co. v. 
Woodworth, 1 Ind. T. 20, 35 SW 238. 

Iowa.—Henry v. Dubuque, etce., R. 
Co., 2 Iowa 288. 

Ky.—Louisville, etc., R. Co. v. Bal- 
lard, 2 Mete. 177. 

La.—Day v. New Orleans Pac. R. 
Co., 36 La. Ann. 244; Stevenson v. 
New Orleans Pac. R. Co., 35 La. Ann. 
498; Knight v. New Orleans, etce., 
Re Co., 15. La. Ann,-106. 

Mass.—Morss v. Boston, etc., R. Co., 
2 Cush. 536i 

Mich.—Continental Impr. Co. v. 
Phelps, 47 Mich. 299, 11 NW 167; Wil- 
liams v. Michigan Cent. R. Cou 2’ Mich. 
259, 55 AmD 59. 

Miss.—New Orleans, etc., R. Co. v. 
Field, 46 Miss. 573; Memphis, etc., 
Ri Cow wh iOur; 43  Missi.3279% 

Mo.—Mangold v. St. Louis, etc., R. 
Co., 116 Mo. A. 606, 92 SW 753. 

N. H.—Towns vy. Cheshire R. Co., 21 


N. H, 363. 
N. Y.—Matter of Long Island R. 
Co., 3 Edw. 487. 


Oh.—Cleveland, ete., R. Co. v. El- 
liott, 4 Oh. St. 474, 

OK1.—McCook v. Bryan, 4 Okl. 488, 
46 P 506. 

Or.—Swensen v. Southern Pac. Co., 
89 Or. 275, 174 P 158;. Todd v. Pacific 
R., etc., Co., 59 Or. 249, 17022 391, 117 
P 300. 

Pa.—New York, etc., R. Co. v. Skin- 
ner, 19 Pa. 298, 57 AmD 654. 

S. C.—Kershaw Motor Co. v. South- 
ernvR. Co: Los s..C.aUl, L384 Sy 307, 
47 ALR 858. 

Vt.—Hurd v. Rutland, etc., 
25 Vt. 116. Contra Throw v. Vermont 
Cent, RY Co, 24Vt> 487, 58 AmD: 191; 
Quimby v. Vermont Cent. R. Co., 23 
Wi 28.0. 

W. Va.—McCreary v. Chesapeake, 
etc., R. Co., 77 W. Va. 305, 87 SE 374; 
Starks v. Baltimore, etc., RCo, ru 


he, Olas 


(holding that there is no law com- 
pelling railroads to fence their yight 


U. S—Ward v. Paducah, etc., 
R. Co.,..4, Fed. 862. 

Ala.—St. Louis, ete, R. Co. v. 
Douglass, 152 Ala. 197, 44 S 677. 

Ark.—St. Louis, etc., R. Co. v. Wal- 
brink, 47 Ark. 330, 1 SW 545. 

Ga.—Rossignoll vy. Northeastern R. 
Co., 75 Ga. 354. 

Tl. —Alton, etc., R. Co. v. Baugh, 14 
TH. 1910: 

N. H.—Towns v. Cheshire R. Co., 
21 N. H. 363. 

But see Matter of. Long Island R. 
Co., 3 Edw. (N. Y.) 487 (ordering con- 
struction of guards). 

49.' Ward v. Paducah, ete., R. Co., 
4 Fed. 862; Rossignoll v. Northeast- 
ern R. Co., 75 Ga. 354; Morss v. Bos- 
ton, etc:, R. Cox, 2 Cush. (Mass.) 536. 

50. Titus v. "Pennsylvania Re Cos 
87 N. J. L..157, 92 A 944, AnnCas1917B 


1251, 
51. Fontaine v. Southern Pac. R- 
Co., 54 Cal. 645; Boston, etc., R. Co. 


v. Briggs, 132 Mass. 24; Busby v. St. 
Louis, etc., R. Co., 81 Mo. 43. 

52. Aiton, etc., R. Co. v. Baugh, 14 
Tll. 211 (holding further that the rule 
applies whether the railroad company 
owns its right of way in fee or not). 

53. State v. Colorado Southern, 
ete., R:-Co., 120 La.9, 44 S 905. 


54. Hurd v. Rutland, ete, R..Co.; 
25 Vt. 116. 
{a] Amendment of charter.—A 


general statute requiring all railroad 
companies to maintain fences along 
their roads,’ where running within the 
limits of any highway, to be an 
amendment of a charter which re- 
quired only such construction of the 
road, with reference to the safety of 
travel upon a highway, as should be 
approved: by a committee. Durand vy. 
New Haven, etc.,'Co., 42 Conn. 211. 

55. Cal.—Enright v. San Francis< 
eo, :ete., Rv Co:, 33 Cal. 230. 

Fla.—Jacksonville, ete., R. Co. v. 
Prior, 34 Fla, 271,15 S 760 : 

Ill.— Toledo, -ete., R, Co. v. Logan, 
Tb Il. 191; Pluym:y. Illinois Cent. R. 
Eo., -220 TUs A 554s 

Ind Jeffersonville; etc.,. R. Cos Ve 


708 [51 C.J.] 


vides. 


case of a failure to do so.®8 


from coming upon the track and 


Dunlap, 112’ Ind. 93, 13 NE 403; Bal- 
Seng etc., R. Co. v. Kreiger, 90 Ind. 

Towa.—Young v. St. Louis, ete., R. 
Co., 44 Iowa 172. 


Kan.—Atchison, ete, R. Co. v. 
Shaft, 33 Kan. 521, 6 P 908. 
Mich.—Continental Impr. Co. v. 


Phelps, 47 Mich. 299, 11 NW 167. 

Mo.—Gorman v. Pacific R. Co., 26 
Mo. 441, 72 AmD 220; Ingalsbe v. St. 
Louis-San Francisco R. Co., (A.) 219 
SW 1005; Whiteman v. Atchison, etc., 
Ri Co., 2163). Mo. A. 228, 146 SW: 9%, 
McIntosh vy. Hannibal, ete., R. Co., 26 
Mo. A. 377. 

Nebr.—Union Pac. RaeCo: v. 
Schwenck, 13 Nebr. 478, 14 NW 376. 

N. H.—Deming v. Boston, etc., R. 
Co., 78 N. H. 410, 100 A 979; Smith v. 
Eastern R. Co., 35 N. H. 356. 

N. Y.—Kelver.v. New York, ete., R. 
Co.,' 126 N. Y. 365, 27 NE 553;° Dolan 
v. Newburgh, etc., R. Co., 120 N. Y. 
571, 24 NE 824; Spinner v. New York 
Gents rete, Ra "Co: 6%, Noi. Mosel art 
6 Hun 600]; Shepard v. Buffalo, etc., 
R. Co., 35 N. Y. 641; Bradley v. Buf- 
falo, ete., R. Co., 34 N. Y. 427; Corwin 
wv. New York, ete, “R.» Cos 3s Nj Ys 
42; Snack v. New. York Cent. R. Co., 
223 App. Div. 192, 227 NYS 739; Klock 
v. New York Cent., etc., R. Co., ‘62 
Hun 291, 17 NYS 120; Graham v. 
Delaware, etc., Canal Co., 46 Hun 386. 

Oh.—Gill v. Atlantic, ete.,.R. Co., 27 
Oh. St. 240; Church v. Baltimore, etc., 
RCO: LO NOn. AS 80530 OL Cy Avera: 
Hulshizer v. Baltimore, etc., R. Co., 13 
OhNPNS 497. 

88 Okl. 126, 


211 P 1025. 

Or.—Sullivan v. Oregon R., etc., Co., 
19 Or. 319, 24 P 408. 

Tex.—Craig v. Ft. Worth, etc., R. 
Co., (Civ. A.) 185 SW 944. 

Vt.—Congdon v. Central Vermont 
R. Co., 56 Vt. 390, 48 AMR 793 

Va.—wNorfolk, ete., R. Co. v. John- 
son, 91 Va. 661, 22 SE 505; Norfolk, 
etc., R. Co. v. McGavock, 90 Va. 507, 
18 SE 909. 

Wis.—Heller v. Abbot, 79 Wis. 409, 
48 NW 598. 

Eng.—Wiseman vy. Booker,.3 C. P. 
D. 184. 

Alta.—Austed v. Grand Trunk Pac. 
R. Co., 15 Alta. L. 99; Quast v. Grand 
Trunk Pac. R. Co., 9 Alta. L. 496. 

Man.—Rogers v. Grand Trunk Pac. 
R. Co., 22 Man. 349. 

Ont. ‘_Fensom v. Canadian Pac. R. 
Co., 8 Ont. L. 688, 4 OntWR 373 [aff 
7 OntL 254, 3 OntwR 2272 Palowws 
Canadian Northern R. Co., 5 OntWN 
176, 25 OntWR 165. 

fa] Duty imposed by reconstruc- 
tion.—A change in the location of 
railroad tracks to eliminate a curve 
which practically relocated the tracks 
and placed them upon an additional 
right of way strip purchased is a 
“construction” of the line within Acts 
(1881) c 66; Gen. St. (1902) § 3734, so 
as to require the company to fence 
the right of way as changed, although 


The legislature may, under the police power 
of the state, require railroad companies to fence 
their tracks or construct cattle guards,°® or make 
the company lable without regard to negligence in 
the operation of trains in ease of failure to do so;>* 
and there are in many jurisdictions statutes requir- 
ing railroad companies to construct fences or cattle 
guards, or both, either generally or at particular 
places, or imposing certain penalties or habilities in 
Some of these statutes 
are not designed for, and have no application to, the 
protection of the lands or property of the adjoining 
landowner, but are designed solely for the public 
safety, the protection of the railroad company and 
its freight and passengers, or to prevent animals 
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being injured.®® 


the railroad was originally construct- 
ed before passage of the statute. 
Leete v. New York, etc., R. Co., 87 
Conn. 57, 86 A 760. 

[b] Companies operating rail- 
roads.—Under a_ statute requiring 
companies “operating” railroads to 
maintain fences and cattle guards, it 
is immaterial who owns the road. 
Porter v. Illinois SA a RwCon t37 
Mo. A. 298, 117 SW 68 

[ec] Lessees.—A re cian corpora- 
tion, which is the lessee of a railroad 
in the state, is liable, under the stat- 
ute requiring railroads to erect stock 
gaps, where the road passes through 
inclosed land. Chicago, etc., R. Co. v. 
Fitzhugh, 82 Ark. 179, 100 ‘SW 1149; 
St. Louis, ete., R. Co. v. Hale, 82 Ark. 
175, 100 Sw 1148. 

56. U.S.—Minneapolis, etc., R. Co. 
vV.- Beckwith, 129. U5 S026, 9 SCt 207, 
32 L. ed..585; New York Cent., etc., 
R.. Co; ve Price; 159 Fed..330, 86 CCA 
502, 16 LRANS 1103. 

Ala.—Ex p. Hines, 205 Ala. 17, 87 S 
691. [granting certiorari 17 Ala. A. 
509, 87.S 696]; Birmingham Mineral 
R. Co. v. Parsons, 100 Ala. 662, 13 S 
602, 46 AmSR 92, 27 LRA 263. 

Ill—Lynch v. Baltimore, 
Co., 240 Ill. 567, 88 NE 1034; Galena, 
RR. Co. vip Crawtord, 25. 111.4435; 
. R. Co. v. MeClelland, 25 
Ohio, ,ete.,, .2 COL Ry: McClel- 
land, 25 Ill. 123. 

Ind.—Terre Haute, etc, R. Co. v. 
Salmon, 161 Ind. 131, 67 NE 918; New 
Albany, etc., R. Co. v. Tilton, 12 Ind. 
3, 74 AmD ‘195. 

Kan.—Union Pac. R. Co. v. Indus- 
trial Relations Ct., 115 Kan. 545, 224 
P 51; Missouri Pac. R. Co. v. Harrel- 
son, 44 Kan. 253, 24 P 465; Kansas 
Pac. R. Co. v. Mower, 16 Kan. 573. 

Ky.—Steadd v. Southern R. Co., 109 
Ky: (214, 58 SW. 581," 22) Kyl 713; 
Owensboro, etc., R. Co. v. Todd, 91 Ky. 
ye 15 SW 56, 12 KyL 726, 11 LRA 

Miss.—Kansas City, ete, R. Co. v. 
Spencer, 72 Miss. 491, 17 S 168. 

Nebr.—Middaugh v. Chicago, etc., 
R. Co., 114 Nebr. 438, 208 NW 139. 

S. D—Dwyer v. Chicago, etc., R. 
Co., 41 S. D. 535, 171 NW 760 [mod on 
reh 40 S. D. 84, 166 NW 237]. 

Vt.—Thorpe v. Rutland, ete., R. Co., 
27 Vt. 140, 62 AmD 625; Nelson v. 
Vermont, etc, R.. Co., 26 Vt. 717, 62 
AmD 614. 

Va.—Sanger v. Chesapeake, ete., RR. 
Co.,.102 Va. 86, 45 SE 750. 

Wis.—Blair v. Milwaukee, etc., R. 
Co., 20 Wis. 254. 

“The primary object of the Legisla- 
ture in the enactment of the law re- 
quiring railroads to fence their right 
of way, and to maintain the same, is 
for the protection of life and proper- 
ty.’ Vandalia R. Co. v. Walker, 45 
Ind. A. 702, 91 NE 607, 608. 

[a] Duty imposed.—Statutes re- 
quiring railroads to fence their tracks 
are not declaratory of an existing and 
recognized legal duty, but impose new 


ete., R. 
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There are, however, in a number of jurisdictions, 
statutory provisions which are designed for, or the 
application of which includes, the protection of the 
lands, stock, and crops of adjacent landowners, and 
which require the railroad company to construct 
fences and cattle guards.®°® 
whether the railroad company acquires its right of 
way by purchase or condemnation,®! and whether 
it has merely an easement or an absolute title;°? and 
whether the road was chartered before or after its 
passage ;°* but the requirement does not apply if, in 
the assessment of damages in condemnation proceed- 
ings, the landowner received compensation for such 
fences as the statute requires.®* 
being purely statutory, comes into existence, is modi- 
fied, or goes out of existence by the enactment, 


The statutes apply 


The obligation, 


and further duties essential or im- 
portant to the safety of the public, 
the security of passengers and em- 
ployees, or the protection of the prop- 
erty of adjoining owners, such legis- 
lation being justified as an exercise of 
the state’s police power. New York 
Cent., ete., R. Co. v. Price, 159 Fed. 
330, 86 CCA 502, 16 LRANS 1103. 

{b] In Canada the provision in 
the British Columbia Cattle Protec- 
tion Act of 1891, as amended in 1895, 
to the effect that a Dominion rail- 
way company, unless it erects proper 
fences on its railway, shall be re- 
sponsible for cattle injured or killed 
thereon, is ultra vires of the provin- 
cial parliament. Madden v. Nelson, 
ete. RR. Co., [1899 VA. C1626) fatto. 


C. 541]. : 

57. Indianapolis, ete, R. Co... v 
Marshall, 27 Ind. 300; Kansas Pac. 
R. Co. v. Mower, 16 Kan. 573; Quack- 
enbush v. Wisconsin, etc., R. Co., 62 
Wis. 411, 22 NW 519, 71 Wis. 472, 37 
NW 834. 

58. See statutory provisions. 


59. Hindman v. Oregon Short Line 
R. Co., 32 Ida. 133, 178 P 837; Cannon 
v. Louisville, etc., R. Co., 34 Ill. A. 
640; Clark v. Hannibal, ete., R. Co., 
36 Mo. 202; Hunt v. Grand Trunk Pac. 
ResCoyeLs "Man. 603. 

{a] Railway Act of Alberta limits 
the duty of railways as to fencing to 
the prevention of animals from in- 
jury by trains, ete., and does not im- 
pose the duty of erecting boundary 
fences to prevent animals from stray=- 
ing from the right of way of the rail- 
way to adjoining lands. Philip v. 
Canadian North-Western R. Co., 28 
WestLR 451, 6 WestWkly 1220. 

60. Louisville, ete., R. Co. v. Tim- 
mons, @46 Denn )-29)) 7 91SeSwWiehLs Gs 
Southwestern Tel., etc., Co. v. Krause, 
(Tex. Civ. A.) 92-SW 431. 

61. Chicago, etc., R. Co. v. Fitz- 
hugh, 82 Ark. 179, 100 SW 1149; Mis- 
souri, etc., R. Co. v. Manson, 31 Kan. 
337, 3p 800; Shepard v. Suffolk, ete., 
R. Co., 140 N.C. 391553 ‘SH 3h 5 Mis= 
souri, etc., R. Co. v. Wetz,:.97 Tex. 581, 
80 SW 988. 

{a] In West Virginia it is held 
that a railroad company is not bound 
to fence its line from adjoining im- 
proved lands except where it has con- 
demned land for its use. McCreary v. 
Chesapeake, etc., R. Co., 77 W. Va. 
305, 87 SE 374; Starks v. Baltimore, 
etesy Rw Cone ik hs ace 93, 87 SE 88; 
Grafton, (ete;, Ke iCo. v- Davisson, 45 
W. Va. 12, 29 SH Tons. 72 AmSR 799. 

62. Chicago, etc., i Co. v. Fitz- 
hugh, 82 Ark. 179, 100 SW 1149; Mis- 
souri Pac. R. Co. v. Manson, a1 Kan. 
337, 2 P. 800: 

63. Illinois Cent. R. Co. v. Willen- 
borg, 117 Ill. 203, 7 NE 698, 57 AmR 
862; Wilder v. Maine Cent. R. Co., 65 
Me. 332, 20 AmR 698. 

64. Hanger v. Louisville, ete, R. 
Co., 198 Ky. 419, 236 SW 568; Welles 
we Oe Cent. R. Co., 150 Pa. 620, 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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change, or repeal of the statutes,*® and its nature 
and extent are determined by the provisions of the 
These statutes are generally strictly con- 
strued,°? although it has been held that, being reme- 
dial, they should receive a liberal construction.*§ 
A statute in regard to fencing will not be construed 
as repealing a former statute on the same subject 
or affecting the duties and habilities imposed there- 
by if the two are not inconsistent and can stand to- 
gether;°® but a statute requiring in general terms 
that all railroad companies shall fence their tracks 
and construct cattle guards will be construed as 
repealing a former statute under which such duties 


statute.®® 


65. See cases infra this note. 

{aj Illustration.—Where a stat- 
ute requiring fences was repealed and 
a new Statute enacted requiring fenc- 
ing only when the railroad commis- 
sioners order it, the company is not 
liable for failure to erect fences where 
the commissioners have not so or- 


dered. Campbell v. New York, ete., 
R. Co., 50 Conn. 128. 
[b] Implied repeal.—L. (1903) p 


332, requiring railroads to construct 
fences, and giving landowners the 
right to put in gates for their own 
use at such places as may be con- 
venient, and L. (1907) p 169, extending 
such obligations and right to electric 
roads, repealed L. (1893) p 418, requir- 
ing railroads to construct the cross- 
ing gates, bars, etc., and imposing a 
penalty for failufe to do so. Huff- 
man v. Oregon R., etc., Co., 57 Wash. 
494, 107 P 362. 

[c] Effect of repeal upon order of 
commissioners.—Where, under a stat- 
ute requiring railroad companies to 
fence when ordered by the commis- 
Sioners, the company was ordered to 
fence, and after the order the stat- 
ute was repealed.and subsequently 
reénacted, the duty to fence termi- 
nated with the repeal, and the or- 
der of the commissioners was not re- 
vived by the reénactment of the stat- 
ute. Kane v. New York, etc., R. Co., 
49 Conn. 139. 

{d] In Massachusetts (1) the stat- 
ute of 1846 expressly applied only to 
roads thereafter constructed, the prior 


statutes not requiring railroad com- |, 


panies to maintain fences but pro- 
. viding for compensation for fences 
to be included in the damages recov- 
ered by landowners (Baxter v. Bos- 
ton, ete., R. Co., 102 Mass. 383; Stearns 
v. Old Colony, ete., R. Co., 1 Allen 
493), (2) and did not apply to roads 
located and begun but not completed 
at the time of the passage of that act 

(Baxter v. Boston, etc., R. Co., supra. 

66. Crawford v. Southern R. Co., 
153 Ky. 812, 156 SW 861, 150 Ky. 741, 
150 SW 990; Ditchett v. Spuyten 
DWuyvil, ete;, R. Co,i67 Ne Yo 425; 
Church v. Pal nee ote Reco... 10 
Oh. A. 80, 30 O. C. 

' [a] Duty to a ean an. 
Owner builds a hog fence along a 

track without having given the rail- 
road notice to construct a fence, un- 
der the statute, and the railroad ac- 
quiesces and adopts such fence, it is 
the railroad’s duty to maintain it in 
good condition and restore it if re- 
moved by the owner. Schaff v. Tinkle, 
96) Ol. 1204, 221. P 11%. 

[b] Apportionment of duty.—Stat- 
utes may (1) put railroad companies 
upon the same footing as other ad- 
joining landowners and require them 
to construct one half of the fence 
between the right of way and adjoin- 
ing lands. Owensboro, etc., R. Co. v. 
Courts, 109 Ky. 154, 58 SW 521, 22 
KyL 672. (2) When the statute so 
provides, neither a railroad company 
nor an abutting landowner can require 
the other to erect a division fence on 
its proportion of the dividing line or 
recover from the other the cost of 
its construction, unless written no- 
tiee is given to build half of the fence, 
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tion.” 


struction.*? 
Cattle guards. 


quires it.73 
vision, it is held 


and the railroad company is not re- 
quired to fence or contribute to the 
cost of a division fence unless the 
abutting land is improved or inclosed, 
or, if unimproved and uninclosed, it 
has been previously inclosed on three 
sides with sufficient fences or fences 
and natural barriers which will pre- 
vent the egress of stock. Pitman v. 
Louisville, etc., R. Co., 104 SW 693, 31 
KyL 988. (3) It may be provided 
that the requirement shall not apply 
to any lands where the owner or his 
vendor has received compensation for 
fencing (Owensboro, etc., R., Co. v. 
Courts, supra), (4) and that this 
must be affirmatively shown and will 
not be presumed from a grant of a 
right of way where the deed makes no 
reference to fencing (Owensboro, etc., 
R. Co. v. Courts, supra; Owensboro, 
ete., R. Co. v. Townsend, 107 Ky. 291, 
53 SW 662, 21 KyL 997). (5) It may 
be provided that if the railroad com- 
pany has been given a right of way 
through the lands in question free of 
charge, the entire fencing between the 
right of way and the adjoining lands 
shall be done by, and at the cost of, the 
railroad company. Steadd v. Southern 
. 109 Ky. 214, 58 SW 581, 22 
KyL 713. (6) But such a provision 
does not apply to cases where the 
right of way was acquired prior to 


the enactment of the statute. Ringo 
v. Chesapeake, etc., A Koop) a al ake 
679, 64 SW 522, 23 KyL 941; Louis- 


ville, etc., R. Co. v. Thompson, 64 SW 
515, 23 KyL 936. 

[c] Gates.—(1) Under the statute 
requiring railroads to maintain fences 
beside their tracks, a gate is a part 
of the fence, and the road is under 
the same duty to erect gates in the 
first instance and keep them in repair 
when erected as it is regarding any 
other part of the fence. Johnson vy. 
Southern Pac. Co., 11 Cal. A. 278, 104 
P7137. PexasiCent. Ri; Conn Lecuitt; 
49h Tex. | OClVa Aw) .o Ow LOR SIWee 66: 
(2) Where a railroad right of way 
divides an inclosure, the owner may 
demand and compel the railroad com- 
pany to place gates in the fences 
along the right of way to permit pas- 
sage from one part of the inclosure to 
the other as required by Rev. St. 
(1911) art 6486. Penshorn v. Inter- 
national, etc., R. Co., (Tex. Civ. A.) 
186 SW 868 (where a railroad places 
gates at openings in right of way 
fences, dividing an inclosure, the duty 
devolves on the owner of the premises 
to keep such gates in repair). 

67. Georgia Cent. R. Co. v. Car- 
roll, 163 Ala. 84, 50 S 235; Hester v. 
Chicago, ete., R. Co., 144 Ark. 340, 222 
Sw. 356;. Colorado, ete.,° R. Co. v. 
Neville, 41 Colo. 393, 92 P 956; Den- 
ver, etc., R. Co. v. Kelso, 40 Colo. 84, 
90 P 65; Ingalsbe v. St. Louis-San 
Francisco R. Co., (Mo. A.) 219 SW 
1005; Hires v. St. Louis, etc., R. Co., 
157 Mo. A. 46, 137 SW 60. 

68. Vandalia R. Co. v. Miller, 45 
Ind. A. 366, 90 NE 907 (all sections 
of the statute are construed togeth- 


69. Jeffersonville, etc., R. Co. v. 
Dunlap, 112 Ind. 93, 13 NE 403. 

[a] Application of rule to partic- 
ular statutes.—(1) A statute. not in 


er). 
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' were dependent upon the action of the county com: 

missioners in prescribing rules for theiz construc- 
The duty to fence may be implied from stat- 
utes making railroads liable for injuries to animals 
where their tracks are not fenced,’* or permitting 
adjoining owners, after notice to the company, to 
construct fences upon its failure to do so, and to 
recover from the company the expenses of such con- 


The railroad must construct cat- 


tle guards when the statute or charter expressly re- 
Without an express cattle guard pro- 


that the duty exists by implication 


terms requiring a fence, but making 
railroad companies liable without re- 
gard to negligence for injuries to ani- 
mals where their roads might be but 
are not fenced, is not repealed by a 
Subsequent statute requiring in ex- 
press terms that railroads shall be 
fenced at certain places. Jefferson- 
ville, ete., R. Co. v. Dunlap, 112. Ind. 
93, 13 NE 409; Pennsylvania Co. v. 
McCarty, 112 Ind. 322, 13 NE 409; 
Chicago, etc., R. Co. v. Brown, 33 Ind. 
A. 603, 71 NE 908; Jeffersonville, etce., 
R. Co. v. Peters, 1 Ind. A. 69, 27 NE 
299. (2) Nor is a statute requiring 
railroad companies to fence and mak- 
ing them liable for all injuries oc- 
casioned by a failure to do so re- 
pealed by a statute requiring railroad 
companies to fence their tracks where 
the pass through inclosed lands and 
imposing a penalty to be recovered 
by the landowner for failure to do so. 
Curry v. Chicago, etc., R. Co., 43 Wis. 
665. (3) Nor does a statute shifting 
the duty of keeping the gates at a 
farm crossing closed from the rail- 
road company to the landowner affect 
the. liability of the railroad company 
for injury to animals escaping to the 
railroad track through gates at places 
other than-farm crossings. Louis- 
ville, etc., R. Co. v. Hughes, 2 Ind. 
A. 68, 28 NE 158. (4) A statute mak- 
ing a railroad company liable for in- 
jury to live stock’ for failure to fence 
is not repealed by Lord L. § 6979, re- 
quiring the maintenance of fences 
along railroad tracks for the protec- 
tion of travelers, the two statutes be- 
ing cumulative and not enacted to ac- 
complish the same purpose. Swensen 
v. Southern Pac. Co., 89 Or. 275, 175 
12ABIEY 

[b] In New Hampshire the express 
requirement of the statute of 1840 
that the railroad company should 
erect and maintain ‘‘a proper and suf- 
ficient fence on each side of the track” 
was omitted in the revision of the 
statutes and a provision inserted that, 
if the railroad company should neg- 
lect to fence, the landowner might do 
so and recover double the value, but 
it is held that the change in the stat- 
ute was not intended to affect the 
duty of the railroad company to con- 
struct a fence as required under the 
previous statute. Dean v. Sullivan R. 
Comw2izigNietze oie: 

70. Gowan v. St. Paul, ete., R. Co., 
25 Minn. 328. 


71. Payne v. Clifford, 24 Ariz. 489, 
211 P 566; Sullivan v. Oregon R., ete., 
Co., 19 Or. 319, 24 P 408. 


72. Cornwall v. Sullivan R. Co. 
DiS mIN i. eee eho Le 

73. Ky.—Lexington, etc., R. Co. v. 
Russell, 177 Ky. 79, 197 SW 523. 

Mich.—Lafferty v. Chicago, etc., R. 
Co., 71 Mich. 35, 38 NW 660. 

Minn.—Greely v. St. Paul, ete. R. 
pao 33 Minn. 136, 22 NW 179, 53 AmR 


oN. yee v. Buffalo, ete., R. 
Co.) 84 Ne Ys"427. 

Oh. —Railroad Co. v. Newbrander, 
40 Oh. St. 15. 

Tex.—Horan v. Teron ete., R. Co. 
3 Tex. A. Civ. Cas. § 4 

Ont.—Huist v. “Buffalo, etc., R. Co. 
16 U. C. Q. B. 29 
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whenever a staiute requires the erection and main- 
tenance of fences.** If the statute requires the 
railroad company to fence its right of way: through 
certain lands, it is not sufficient merely to construct 
cattle guards where the road enters and leaves such 
lands,‘® or to keep a watchman on guard at sich 
places;*° and conversely, if the statute requires the 
construction of cattle guards where the road passes 
through a field or inclosure, it is not sufficient to 
fence the right of way through such land.*? 

Repair. It is the duty of the company to keep 
fences and cattle guards in a proper state of re- 
pair.7§ 

Order by railroad commissions. Statutes in some 
jurisdictions empower the railroad commission to 
order fences and cattle guards.7® Such ‘statutes 
have been held not to empower the commission to 
require cattle guards at crossings regardless of con- 
ditions thereat.£° The commission should deter- 
mine the kind of guards necessary to make the cross- 
ing safe.®? 

Electric and interurban railroads. Electric’? and 
interurban®* railroads have been held to be within 
the terms of statutes requiring fences and cattle 
guards, unless the special statute relating to interur- 
ban railroads by its express terms or by construc- 
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tion is held to exclude the application to them of 
the general railroad statute.’ 

[§ 425] (b) Statutes Requiring Demand or No- 
tice. Notice, or demand for construction, is in some 
jurisdictions required by statute before the railroad 
has the duty to do so.8° The notice or demand must 
comply with the statutory requirements.’® Such a 
statute is not a penal statute requiring strict con- 
struction.’? While notice or demand, under such 


statutes, is necessary to secure the erection of cattle. 


guards,** under some statutes no further demand is 
necessary to make it the duty of the railroad to re- 
pair..® Demand need not be made on the special 
agent who is authorized by the railroad to construct 
the guards.°° Where the railroad and landowner 
agree as to construction of fences, no demand is 
necessary.?+ 

[§ 426] (3) Application and Effect of Fence or 
Stock Laws. Railroad fences are not regarded as 
partition fences between adjoining landowners, to 
be constructed and maintained under the terms of 
the partition fence laws,®? and the statutes relating 
to the construction and maintenance of partition 
fences are ordinarily held not to apply as between 
railroad companies and the owners of lands adja- 
cent to the railroad right of way,®* although a dis- 


{a] First five years of operation.— 
The statute exempting railroads from 
the duty to fence for five years after 
they first operate does not affect their 
duty to construct cattle guards. Lex- 
ington, etc., R. Co. v. Russell, 177 Ky. 
79, 197 SW 5238. 

{b] Rights of abutting owners.— 
A statute requiring cattle guards re- 
quires them for the protection of 
landowners whose lands are traversed 
by the railroad, and not for the pro- 
tection of those whose lands merely 
abut upon the right of way. Louis- 
ville, ete., R. Co. v. Butler, 140 Ga. 
717, 79 SE 776. 

74, Ida.—Patrie*v. Oregon Short- 
Line R. Co., 6 Ida. 448, 56 P 82. 

Ill.— Toledo, ete., R. Co. v. Frank- 
lin, 53 Ill. A. 632. 

Ind.—Wabash, etc., R. Co. v. Tretts, 


“96 Ind. 450; Pittsburgh, ete., R. Co. 
v. Ehrhart, 36 Ind. 118; New Al- 
bany, vetc., R: Co: v. Pace, «13 Ind. 


411. 
Kan.—Union Pac. 
ris, 28 Kan. 206. 
Okl.—Missouri, ete., R. Co. v. Ban- 
dy, 75 Okl. 57, 181 P 313; Midland 
Valley R! Co. v. Bryant, 37 Okl. 206, 
Tote OS. : 
Tex.—International, etc., R. Co. v. 
Searight, 8 Tex. Civ. A. 593, 28 SW 
39. 
75. 


Ria CorwaHar- 


Shotwell v. St. Joseph, etc., R. 
87 Mo. A. 654. 

Shotwell v. St. 
R.. Co., supra. 

77. Missouri, etce., R. Co. v. Wetz, 
97 Tex. 581, 80 SW 988. 

78. Alabama Great Southern R. 
Co. v. Dawkins, 143 Ga. 415, 85 SE 
343; Michigan Cent. R. Co. v. Farrell, 
52 Ind. A. 6038, 99 NE 1026; Nashville, 
etc., R. Co. v. Russell, 129 Ky. 14, 110 
SW. 817) 933 Sky Li 4475s “Rortune »yv. 
Chesapeake, etc., R. Co., 58 SW 711, 22 
KyL 749. 

[a] MNotice.—Civ. Code (1910) § 
2699 does not require a landowner to 
give a railroad company thirty days’ 
notice to repair a cattle guard, which 
such section requires it to maintain. 
Alabama Great Southern R. Co. v. 
Dawkins, 143 Ga. 415, 85 SE 343. 

{b] Ordinary care after erection.— 
Where the statute provides that, after 
fences are erected as required by stat- 
ute, the railroad “shall then only be 
liable in cases of injury resulting 
from want of ordinary care,” ‘“ordi- 


Joseph, etc., 


nary care” has reference to operation 
of the trains, and not to the upkeep 
of the fence. The duty to do that is 
an absolute one. Texas Cent. R. Co. 
v. Pruitt, 49 Tex. Civ. A. 370, 374, 110 
SW 966. 

79. See statutory provisions. 

[a] In South Dakota (1) the orig- 
inal statute only requires farm cross- 
ings which are safe and adequate, 
whether with or without cattle 
guards. Dwyer v. Chicago, etc. R. 
Co., 40 D. 84,°166 NW 237. (2) 
The amendment of Civ. Code § 541 by 
L. (1913) c 295, relative to cattle 
guards at private farm crossings, re- 
quired to be constructed by the orig- 
inal section, is not unconstitutional. 
Dwyer v. Chicago, etec., R. Co., supra. 

[b] In Canada (1) the board has 
no powers to order fences except 
where the special circumstances re- 
quire them. Matter of R. Comrs., 
Order No. 74738, 42 Can. S. C. 443. -(2) 
Orders directing the establishment of 
farm crossings over railways, sub- 
ject to the Railway Act of 1903, are 
exclusively within the jurisdiction of 
the board of railway commissioners of 
Canada. Grand Trunk R. Co. v. Per- 
rault, 36 Can. S. C. 671. 

80. Dwyer v. Chicago, ete., R. Co., 
40 S. D. 84, 166 NW 237. 


81. Dwyer v. Chicago, ete., R.~Co., 
supra, 
82. Morrison v. Kansas City, etc., 


R. Co., 162 Mo. A. 662, 145 SW 137. 

83. Hartzell v. Alton, ete., Tract. 
Co., 263 Ill. 205, 104 NE 1080 [aff 183 
Tll. A. 641]; Union Tract. Co. v. An- 
derson, 146 Tenn.- 476, 242 SW 876, 
25 ALR 1496. 

84. Union Tract. Co. v. Thompson, 
61 Ind. A. 1838, 111 NE 648; Brindle 
v. Cleveland, ete., R. Co., 21 Oh. Cir. 
Cty Ni S21552, (4 Ona. 235. 


85. See statutory provisions. 
[a] In Iowa a railroad company is 
not required to construct cattle 


guards and wing fences at a private 
crossing in the country, either by the 
common law or by statute, in the ab- 
sence of a request from the landown- 
er. Rutherford v. Iowa Cent. R. Co., 
142 Iowa 744, 121 NW 703. 

86. Alabama, etc., R. Corp. v. Nor- 
wood, ete., Farm, etc., Co., 18 Ala. A. 
BoM ie eats) Re 

[a] Demand by tenant.—Under 
the statute requiring a railroad com- 
pany to construct cattle guards when- 
ever “the owner of the land” through 


{which the road passes shall demand 


them and show that they are neces- 
Sary to prevent depredations of stock, 
the company is not required to con- 
struct them upon a demand made by 
a tenant of such lands. Louisville, 
etc., R. Co. v. Murphree, 129 Ala. 432, 
29 S 592. 

87. St. Louis, etc., R. Co. v. Steele, 
37 Okl. 536, 133 P 209. 

88.. Georgia ,Cent..R. Co. v.. Car- 
roll, 163 Ala. 84, 50 S 235; Alabama, 
etc., R. Corp. v. Norwood, etc., Farm, 
ete.;-Co., 138 Ala. As 3375.92, S 1998 

89. Georgia Cent. R. Co. v. Car- 
roll, 163 Ala. 84, 50 S 285; Atlanta, 
etc., Air Wine R. Co. ‘vv. Brown, 1158 
Ala. 607, 48 S 73. 

90. Atlanta, ete, Air Line R. Co. 
v. Brown, supra. 


91. Stanley v. Atchison, etc, R. 
Co., 88 Kan. 84, 127 P 620. 
[aj Statutory obligation after 


transfer of ownership.—Where, after 
the building of a fence under agree- 
ment with an adjoining landowner, the 
railroad and land change ownership, 
and the new railroad company con- 
tinues to maintain the fence, the situ- 
ation is the same as though the new 
company had built it on a demand by 
the new landowner. Stanley v. Atchi- 
ao ete.. R. Co., 88 Kan. 84, 127 P 

92. Smith v. Minneapolis, ete., R. 
Co., 37 Minn. 103, 383 NW 316; Busby 
Vv; St. Lowis) ete. RuG@o.a 81 Mow 43: 

93. U. S.—Ward v. Paducah, etc., 
R. Co., 4 Fed. 862. 

Ill.—Cannon v. Louisville, ete, R 
Co., 34 Ill. A’ 640. 

Iowa.—Henry v. Dubuque, etc., R. 
Co., 2 Iowa 288. 

Mass.—Boston, ete, R. 

Briggs, 132 Mass. 24. 

N. Y.—In re. Long Island R. Co., 3 
Edw. 487. 

{a] In Kentucky (1) the statute 
expressly puts railroad companies 
upon the same footing as other ad- 
jacent landowners and requires them 


to construct one half of the fence be- 
tween the right of way and adjacent 


COn bas 


lands. Owensboro, etc, R. Co. v. 
Courts, 109 Ky. 154, 58 SW 521, 22 
KyL 672; Parish v. Louisville, ete., 


R. Co., 78 SW 186, 25 KyL 1524. (2) 
But a landowner cannot recover dam- 
ages for a failure of the railroad com- 
pany to do so unless he has construct- 
ed or offered to construct his half of 
the fence. Parrish v. Louisville, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tinction has been made between cases where the 


railroad company has a mere easement and where 
it owns its right of way absolutely.°* So also the 
existence of a stock law in a particular locality pro- 
hibiting stock from running at large does not af- 
fect the statutory duty of a railroad company to 
construct fences and cattle guards,®* although it has 
been held that in such a locality stock gaps and cattle 
guards are unnecessary.?® 

[§ 427] b. Time for Construction. In some ju- 
risdictions the statutes require the construction of 


fences and cattle guards within a certain specified 


time.®? Statutes requiring fencing within a cer- 
tain time after the road is open for use have been 
held to mean after the railroad begins to run its 
trains.°® Where the statutes require fencing but do 
not specify the time for their construction, the ob- 
ligation is coneurrent with the existence of the 
necessity for the protection which the requirement is 
designed to afford,®® which necessity arises as soon 
as the railroad company has opened up its right of 
way through the fences and inclosures of the lands 
through which it passes.1. The fences required 
should be constructed at least by the time the rail- 


road is put in operation,” and while it cannot be said 


as a matter of law that the railroad company must 
construct them before this time,’ it is not as a matter 


te CO,, 126 IY, 638, 104 SW 690, 31|/ Mo. A. 654; 
KyL 1020; Hall v. Cincinnati South- 
ern R. Co., 17 SW 207, 13 KyL 436. 

[b] In New Jersey, where’ a suit 
in equity was brought to compel a 
railroad company to construct fences, 


[a] 
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Bradly v. Great Western 
Re Cont) UCeO.w Be COnts) 1220: 

Company is entitled to reason- 
able time, which period begins to run 
from the time of entry upon the lands 
for constructing the railroad. 
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of law entitled to wait until such time,* or until the 
road is completed,® or so far completed as to enable 
it to transport materials thereon from a distance;° 
and where during the process of construction the 
railroad company makes openings through the fene- 
es of a landowner, if it does not then construct. its 
fences it must adopt other measures to protect the 
landowner and prevent the escape of his stock and 
prevent other stock from trespassing upon his lands.* 
Where the duty of fencing is imposed by a contract 
which does not specify the time for their construe- 
tion, fences must be constructed within a reasonable 
time. An agreement to fence within a reasonable 
time “after the completion” of the railroad will be 
construed as referring to the completion of the part 
running through the lands agreed to be fenced, and 
not to the completion of the entire road, where the 
completed parts of the road are being operated in 
advance of the completion of the whole.® 

[§ 428] c. At What Places Required.'° Statutes 
in some jurisdictions require railroads to fence their 
roads when they pass through, along, or adjoining 
inclosed or cultivated lands.1: Such statutes have 
been held not to require fences in municipalities!” 
or where the road runs through a narrow cafion 
where there are no cultivated lands.12 A statute 
requiring the railroad company to fence where its 


pele ete, Re Co: 16;U.0C. Or B. COnts 


5. Bradly v. Great Nites RiGo3 
TU Cr @ Bey (Onto .22 
6. Gordon v. Cees eter ats Co., 


Rut-|44 Mo. A. 201 


the court, without expressly deciding | ledge v. Woodstock, etc., R. Co., 12 U. 7, Gardner po) Smith, 7 Mich. 410 
as to the application of the Partition |C. Q. B. (Ont.) 663. : ‘ 74 AmD 722; Comings v. Harihibal: 
Fence Law to railroad companies, dis- 2. Stlver vy. Kansas City, ete, R.| etc, R. Co., 48 Mo. 512; Holden v. 
missed the bill upon the ground that} Co., 78 Mo. 528, 477 AmR 118; Com- Rutland, etc., R. Co., 30 Vt. 297; Clark 


the statute provided a different rem- 
edy for its enforcement. See Van- 
dorn v. New Jersey Southern R. Co., 
42 N. J. Eq. 463, 8 A 99. 

[ec] In Ohio (1) under the act of 
1859, landowners through or along 
whose lands a railroad was construct- 


512; 


ete, RMCoR 
[a] 


ings v. Hannibal, etc., 
Cobb v. Kansas City, ete., R. Co., 
43 Mo. A. 313; Holden v. Rutland, etc., 
RUCoysso VLE 29 TS 
28 Vt. 108. 

Duration.—The obligation. of 


Clark v. Vermont, 


R. Co., 48 Mo.|v. Vermont, ete., R. Co., 28 Vt. 103. 


8. Lawton v. Fitchburg R. Co., 8 
Cush. -“(Mass:)) 9230) 754 SAmD 173% 
Nichol v. Canada Southern R. Co., 46 
WiC On4B Ont) ses: Brown vy. 
Grand Trunk (R.iCo., 247U. 26. Orie: 


ed were required to assist in building 
and maintaining fences as in the case 
ef partition fences. Sandusky, etc., 
my -Cozlve Sloan; ‘27"Onh. (St.. 340.5. °(2) 
But under the later statute of 1874 
this duty rests entirely upon the rail- 


road company. Pittsburg, etc, R. 
Co. v. Smith, 38 Oh. St. 410. 
94. Dean v. Sullivan R. Co., 22 


N. H. 316 (holding that, while the 
statute would not apply if ‘the railroad 
company had a mere easement, it does 
apply if the railroad company owns 
its right of way absolutely). 

95. Shepard v. Suffolk, ete., R. Co., 
140 ob Cs 391,53 SH 137; St. Louis, 


etc., R. Co. v. Steele, 37 Okl, 536, 133 
P 209. 
96. Canton, etc., R. Co. v. French, 


75 Miss. 939, 23S 357. 

97. See statutory provisions. 

98. St. Louis, ete., R. Co. v. Smith, 
216 Ill. 339, 74 NE 1063; Cannon vy. 
Louisville, ete., ey Car, 34 Ill. A. 640. 

[a] Rule applied.—The six 
months’ period dates ffom the time of 
first operation and not from the time 
at which a company acquired a road 
already in operation. Brandt v. 
Joliet, ete., Tract. Co., 213 Ill. A. 512. 

[b] “Operate, % as used in a stat- 
ute requiring fences and _ cattle 
guards, refers to the transportation 
of goods and passengers and not to 
the running of construction trains. 
Nordean v. Minneapolis, etc., R. Co., 
148 Wis. 627, 1385 NW 150. 

99. Silver v. Kansas City, etc., R. 
Co., 78 Mo. 528, 47 AmR 118; Gordon 
Vv. Chicago, ete., R. Co., 44 Mo. A. 2 Ole: 
Shotwell v. St. Joseph, etc., R. Co., 
37 Mo. A. 654. 

1. Gardner v. Smith, 7 Mich. 410, 
74 AmD 722; Silver v. Kansas City, 
ete., R. Co., 78 Mo. 528, 47 AmR 118; 
Shotwell v. St. Joseph, ete., R. Co., 37 


a railroad company to fence its road 
begins with the operation of trains 
on the road, and continues during the 
life of the railroad company. White- 
man v. Atchison, ete., R. Co., 163 Mo. 
A. 228, 146 SW 97. 

Comings v. Hannibal, etc., R. 
Co., 48 Mo. 512; Holden v. Rutland, 
ete., R. Co., 30 Vt. 297; Clark v. Ver- 
mont; ete, "RR. Co., 28 Vt. 108. 

4 Gardner v. Smith, 7 Mich. 410, 
47 AmD 722; Silver v. Kansas City, 
etc., R. Co., 78 Mo. 528, 47 AmR 118. 

[a] Liability for failure to fence 
will attach (1) with regard to any 
portion of the road as soon as a rea- 
sonable ‘time for construcing the 
fence has elapsed after the necessity 
therefor has arisen (Wilkerson v. St. 
Louis, ete., R. Co., 106 Mo. A. 336, 80 
SW 308), (2) and not until the lapse 


2 
On 


of such reasonable time (Rutledge oi 


Woodstock, ete., R. Co., 12 U. C 

B. (Ont.) 663), (3) what is a reason- 
able time being not a matter of law 
but of fact, depending upon the cir- 
cumstances of the particular case, in- 
cluding the accessibility and difficulty 
of procuring and transporting ma- 
terials (Silver v. Kansas City, etc., 
R. Co., 78 Mo. 528, 47 AmR 118). 

[b] In Canada it is held that un- 
der 14 & 15 Vict. c 51, which has two 
distinct provisions as to fences, with 
different objects, the first to keep 
animals from the track and the second 
to protect adjacent lands, the duty to 
fence under the latter provision might 
arise before the road was put in opera- 
tion but not until after six months 
from the time the company had taken 
the land and after a request by the 
landowner to fence and a reasonable 
time to comply with such request. 
ae teres v. Buffalo, etc., R. Co., 

CAOeBs COnt:) 296; Blliott v. But- 


(Ont.) 350. 

9., Baltimore, ete., R. Co. v. 
Clellan, 59 Ind. 440. 

10. As affecting liability for injury ~ 
to animals see infra XVIII in 52 C. J. 

11. See statutory provisions. 

[a] In Canada, under the statute, 
the railroad company must fence if 
the lands through which the road 
passes are either improved or settled 
and inclosed. Dreger v. Canadian 
Northern R. Co., 15 Man. 386 (holding 
that, under the Railway Act of 1903, 
requiring a company to fence, the 
words ‘not improved or settled, and 
inclosed,” describing lands in respect 
of which the company is not required 
to fence, should either be construed to 
mean “not improved and not inclosed, 
or not. settled and not inclosed,” or 
should be read with the comma put 
after the word “improved” instead of 
after the word ‘“‘settled,”’ so that either 
way the obligation to ‘fence exists as 
to land that is either: First, im- 
proved; or second, settled and we 
closed); Newfoundland R. Co. 

QO’ Rourke, 6 Newfoundl. 474 (the ber 
ute contemplates actual, present in- 


Mc- 


closure). 
12. Bernardi v. Northern Pac. R. 
Co., 18 Ida. 76, 108 P 542, 27 LRANS 


796; Bridges v. Missouri, etc., 
132° Mo. A. 576, 112 SW 37. : 

{a] It is within power of legisla- 
ture to require railroad companies to 
fence their tracks, and it is for the 
legislature to determine whether such 
duty shall be extended to require them 
to fence its roads in municipalities 
or towns or in uncultivated rural sec- 
tions. Bernardi vy. Northern Pac. R. 
Co. 18 Ida. 76, 108 P 542, 27 LRANS 


13. Bernardi v. Northern Pac. R. 
Co., supra. 
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road passes through inclosed lands applies although 
the fence inclosing such lands is not strictly a law- 
ful fence,1+ unless the statute expressly requires that 
it shall be a lawful fence,?*® but the lands must be 
inclosed.+% 

Both sides of road. Where the statute requires 
a railroad company to fence on both sides of its road, 
it has reference to the sides of the right of way and 
not merely the track,+* and the fence must be con- 
structed upon the outer edge of the right of way 
along the line where it meets the lands of the ad- 
joining owner.?® Under such a statute it is not 
necessary to fence between two parallel railroads 
whose exterior lines of their rights of way were 
properly fenced.1? « 

That road is double-tracked does not excuse the 
company from its duty, under the statute, to fence 
its tracks between proper station limits.?° 

Track on bridge or trestle. Statutes requiring 
railroad companies to fence their tracks for the ben- 
efit of adjoining landowners apply although the road 
is constructed upon a bridge or trestle, if there are 
openings through which stock could pass under the 
track from one side of the road to the other.?+ 

Highway crossing. A railroad is not required to 
fence its right of way across a highway, whether the 
highway is de facto or de jure a public way.*” 

Cattle guards. Where the statute expressly des- 
ignates the points at which cattle guards shall be 
constructed, it must be complied with,?* and if they 
cannot be located at the exact point required, they 
must be located as near thereto as practicable,** 
but the road is obliged to construct cattle guards 
only at the points designated by statute.2®° Where 
the statute requires cattle guards where a road pass- 


14. Biggerstaff v. St. Louis, etc.,] first point which will not interfere 
with the necessities and conveniences 
of the public and the company). 
Mansfield v. Frankfort, etc., R. 
193 Ky. 95, 234 SW 956. 
Private passways.—(1) Where 
requires the railroad to 
build cattle guards at public cross- 27. 


R. Co., 60 Mo. 567. 

15. Missouri Pac. R. Co. v. Young- 
strom, 47 Kan. 349, 27 P 982. 25. 
16. | Akers v. Louisville, ete., Tract. Co., 
Co., 73 Ind. A. 290, 127 NE 297. [a] 
feo Ono, euc., RB Got aw. Peo.) tad 
Til. 488, 18 NE 236 [aff 21 Ill. A. 23]. 
1375 Ti —Onio, ete Ri Co: Vink eo., 


the statute 
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es through inclosed lands, it does not apply unless 


the ia are inclosed,?® and if inclosed the inclosure | 


must be a substantial one with a fence which will 
turn stock so as to make the cattle guards of some 
practical benefit;?7 but if the fence is reasonably 
sufficient for this purpose, it need not be a strictly 
lawful fence.28. The owner of inclosed land has an 
unconditional right to a eattle guard.?® Under a 
statute requiring construction of cattle guards at ter- 
minal points of fences which are required by law, 
a railroad cannot be compelled to construct cattle 


guards except where fences may be required,®® nor - 


until such fencing is erected. <A statute requiring 
cattle guards where the road enters or leaves inclosed 
lands applies to a town lot as well as lands in the 
country;°? and a statute requiring cattle guards 
where the road enters or leaves any improved or 
fenced land applies to lands fenced or improved 
after the construction of the railroad as well as be- 
fore,?* and is not limited to division fences between 
different owners but applies to fences dividing the 
lands of the same owner;** but if cattle guards are 
constructed where the road enters or leaves a large 
inclosure, it is not necessary to construct others be- 


tween the different parcels of land into which it is — 


divided if there are no fences between such pareels,?® 
or to construct other cattle guards at a private cross- 
ing within such inelosure.2® A statute requiring 
cattle guards where the road enters the inclosure of 
a private owner does not apply where it runs between 
the lands of different owners without severing the 
lands of either;?* and where the statute requires 
the construction of suitable cattle guards, they need 
not be constructed at a private crossing where there 
is no dividing fence and the railroad company has 

[b] Application of statute.—The 
statute requiring cattle guards where 
the railroad passes through inclosed 
lands applies where the railroad fenc- 


es its right of way. Robinson vy. Chi- 
Sora etc., R. Co., 67 Iowa 292, 25 NW 


Yazoo, ete., R. Co. v. Sallis, 8$ 
Miss. 636, 42 8 202; 


[§ 423 " 


supra; Wabash, etc., R. Co. v. Zeigler, 
108 Ill. 304. 

Ind.—Evansville, ete. R. Co. v. 
Huffman, 32 Ind. A. 425, "10 NE-173. 

Minn.—-Gould v. Great Northern R. 
Co., 63 Minn. 37, 65 NW 125, 56 AmSR 
453, 30 LRA 590. 

Mo.—McNear v. Wabash R. Co., 42 
Mo. A. 14. 

N. Y.—Ferris v. Van Buskirk, 18 
Barb. 397. 

[a] Crooked or Virginia fence.— 
Where a railroad company is required 
to construct fences on the sides of its 
road, the statute is complied with if 
the company erects a crooked or Vir- 
ginia fence, three feet of the rails be- 
ing upon the land of the adjacent 
owner and three feet upon the land 
of the railroad company alternately. 
Ferris v. Van Buskirk, 18 Barb. (N. 
Sy Seve 


19. Pickett v. Toledo, etc., R. Co., 
61 Ind. A. 26, 111 NE 434. 
20. Bridges v. Missouri, etc., R. 


Co., 159 Mo. A. 577, 141 SW 440. 

21. Baker v. Chicago, etc., R. Co., 
41 Mo. A. 260. 

22. Walker v. Southwest Missouri 
R. Co., (Mo. A.) 198 SW 441. 

23. Southwestern Tel., etc., Co. v. 
Krause, (Tex. Civ. A.) 92 SW 431. 

24. Missouri Pac. R. Co. v. Man- 
son, 31 Kan. 337, 2 P 800 (holding 
that, where on account of depot 
grounds, cattle guards cannot be lo- 
eated at the point where the railroad 
enters the lands to be protected, the 
company must construct them at the 


ings and at terminals of its fences 
along the right of way, terminals 
caused by a break in the fence at pri- 
vate passways must be protected by 
a fence. Mansfield v. Frankfort, etc., 
Re Co. 193ekKyn 95, 234. SIWe 95651 C2) 
Under a statute providing that rail- 
road companies shall erect and main- 
tain cattle guards at terminal points 
of fences constructed along their 
lines, but where there is a private 
passway across the railroad the land- 
owner shall pay half the expense of 
the cattle guards and gates, the own- 
er to erect the gates and the railroad 
company the cattle guards, the rail- 
road company is not required to erect 
cattle guards where its road enters 
and leaves a farm, there being no ter- 
minal point there of the right of way 
fence, or at a place where the owner 
has a passway and has not offered to 
pay half the expense. Payton v. 
Louisville, ete., R. Co., 115 Ky. 53, 72 
SW 346, 24 KyL 1896. 

26; LYiaz00ete:, RR. 1 COse Ven ial, 
89 Miss. 636, 42 8 202; Louisville, etc., 
RaComveé Timmons, 116 Lenn. 29,19 
SW 1116. 

{a] Field (1) as used in cattle 
guard statutes, means land inclosed 
by a fence which will prevent ingress 
of live stock. St. Louis Southwestern 
R. Co. v. Lee, (Tex. Civ: A.) 151 Siw 
331 (holding field inclosed so as to 
require cattle guards). (2) The stat- 
ute applies to a large pasture as well 
as to a small field. Southern Kansas 
R. Co. v. Isaacs, 20 Tex. Civ. A. 466, 
49 SW 690. 


Louisville, ete., 
R. Co. v. Timmons, 116 Tenn. 29, 91 
Sw 1116. 

28. St. Louis Southwestern R. Co. 
v. Warner, 86 Ark. 46, 109 SW 1013; 
St. Louis, ete., R. Co. v. Hale, 82 Ark. 
175, 100 SW 1148. 

29. St. Louis Southwestern R. Co. 
v. Warner, 86 Ark. 46, 109 SW 1013. 

{a] Thus an owner of inclosed 
land is entitled to a stock guard at 
the point where a railroad enters the 
inclosure from the west, notwith- 
standing a stock guard has been con- 
structed at the point where the rail- 
road enters, from the west, an inclo- 
sure immediately adjoining. St. Lou- 
is Southwestern R. Co. v. Warner, 86 
Ark. 46, 109 SW 1018. 

30. Parrish v. Louisville, ete., R. 
Co., 126 Ky. 638, 104 SW 690, 31 KyL 
1020, 78 SW 186, 25 KyL 1524. 

31. Parrish v. Louisville, ete., R. 
Co., supra 

32. Shepard v. ee etc nacon 
140 N. C. 391, 538 SE 13 

33. Heskett v. ee esr ete, ERs Cox 
61 Iowa 467, 16 NW 525; Atchison, 
ete., R. Co..v. Billings, 7 Kan. A. 399, 
52 P61. 

34. Smith v. Chicago, etc., R. Co., 
38 Iowa 518. 

35. Gibbons v. Yazoo, etc., R. Co., 
(Miss.) 33 S 5. 

86. 1 Guilt, ete, OR. Cony. bliss s5 
Miss. 586, 38 § 210. 

87. Gulf, ete, R. Co. v.) London, 3 
Tex. A. Civ. Cas. § 426. 


ng 
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fenced its track and provided gates;** and where 
the statute requires cattle guards on the dividing line 
between adjoining owners “when necessary to pro- 
tect such lands,” it is not necessary to construct 
them if the lands are not inclosed.°® A statute re- 
quiring cattle guards where a railroad crosses the 
line of any fence is not limited to fences existing 
at the time the road was built, but applies to those 
constructed at any time thereafter.t° It does not 
apply when the land on which the fences stand is 
owned by the railroad in fee.44 In some Jjurisdic- 
tions the statutes require cattle guards at intersec- 
tions between railroads and highways.*?» The fact 
that inconvenience would result to the railroad does 
not relieve them from compliance.*® A statute re- 
quiring cattle guards at road crossings applies to 
streets in municipalities as well as to country high- 
ways.** Statutes requiring cattle guards at road 
crossings do not require them at farm crossings.*° 
When the statute requires cattle guards at highway 
crossings whenever the railroad right of way is 
fenced, the railroad must construct them whether its 
fencing was voluntary or required by law.*® 

Depot grounds. Fences and cattle guards are not 
required at depot grounds,*’ but a passing track has 
been held not to have such connection with a station 
as to be within the rule.*® Under-a statute express- 
ly excepting depots from fencing,*® it is not neces- 
sary that the railroad maintain a building and a 
station agent at the point which it leaves unfenced 
as a depot.°° 

Intersecting railroads. An intersection of two 
railroads has been held not to be a public road 
crossing requiring. construction of fences,°! but it 
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has been held that a statute requiring fences except 
at publie crossings, and cattle guards at such cross- 
ings, requires a railroad to construct cattle guards 
connecting with its fences at an intersection with 
another railroad.°? 

[§ 429] d. Nature and Sufficiency. Where the 
statute does not specifically describe the character 
of fence to be constructed, it must be reasonably 
sufficient to turn all kinds of domestic animals.°* 
Gates of an efficiency corresponding to the statutory 
fencing requirements must be maintained by the 
railroad at private crossings.°4 The cattle guards 
must also be such as are reasonably sufficient to pre- 
vent ingress or egress of stock,°® but the railroad 
company is not obliged to make them absolutely im- 
passable for stock,®® and they are sufficient if as well 
adapted for this purpose as it is practicable to make 
them with due regard to the safety of the roadbed | 
and the operation of trains thereon.’ The type of 
eattle guard should be that which is best caleulated 
to keep out stock and at the same time be reasonably 
preservative of the safety of public travel.°* A cat- 
tle guard which is dangerous to stock attempting to 
pass over it is not for that reason negligently con- 
structed,®® but the use of a guard so made as to in- 
vite the passage of stock is negligence for which re- 
covery may be had for injuries resulting there- 
from.°° The term “cattle guard” has no precise sig- 
nification,®' but the requirement contemplates a 
protection of the entire right of way against the 
passage of stock to and from adjoining lands;%? so 
that the mere construction of a pit under the track 
is not sufficient,°? but the cattle guards must, by 
means of wing fences or otherwise, be extended 


- .88. Clarke v. Ohio River R. Co., 39 
W. Va. 732, 20 SE 696 

39. Alabama Great Southern R. Co. 
v. Fowler, 104 Ga. 148, 30 SE 243. 

40. Burnett v. Southern R. Co. 762 
S. C. 281, 40 SE 679. 

41. Anderson v. Atlantic Coast 
Line R. Co., 59 S. C. 350, 37 SH 944. 
- 42. See statutory provisions. 


4c) Tracy. ve Troy, ete., oR: Co: 38 
a. 433, 98 AmD 54 [aff 55 Barb. 
44, Brace v. New York Cent. R. 


Co., 27 N. Y. 269. 


45. Cross v.. New York Cent., etc., 
Co}, 123 NYS 908; Brooks vy. New 
York, ete., Ret Coe 13 Barb. (ONE YD) 
594. See also Cooke v. Chicago, etc., 


Ri-Co., 226 Ill. A...73 (farm crossing 
held to have become a public cross- 


Strong v. Oregon Short Line 
seo lemaa. 485 OONe A 9: 

‘47. STL: —Enright v. Toledo, etc., R. 
Co.,154 Til. A. 266. 

Towa.—Chicago, ete., R. Co. v. Han- 
ken, 140° Iowa 372, 118 NW 527, 19 
LRANS 216. 

' Minn.—Smith v. Minneapolis, 
R. Co., 37 Minn. 103, 33 NW 316. 

Mo.—Dorsey v. Chicago, etc., R. Co., 
175 Mo. A. 150, 157 SW 1065: Hay v. 
St. louwis, ete, R. Co.;-161 Mo. A..1, 
142 SW 468; Bridges v. Missouri, etc., 
R. Co., 132 Mo. A.°576, 112, SW 37. 

Or.—Moses v. Southern Pac. R. Co., 
18 Or. 385, 23 P 498, 8 LRA 135. 

48. Bridges v. Missouri, etc. R. 
Co., 182 Mo. A. 576, 112 SW 37. 

49. See statutory provisions. 

50.) Hay iv. St. Louis, ‘ete... Re Co., 
161 Mo. A. 1, 142 SW 468; Welch v. 
St. Louis, etc., R. Co., 181 Mo. A. 464, 
109 SW 1074. 

51. Edwards v. Salt Lake, etc., R. 

o., (Utah) 261 P 445. 

52. Illinois Cent. R. Co. v. David- 
son, 125 Ill. A. 420-[aff 225 Ill. 618, 80 


NE 250]. 
CLG Ra COss av. 


53. Lake Erie, 
Deutsch, 60 Ill. A. 144; Cotton v. Wis- 


etc., 


casset, etc., R. Co., 98 Me. 511, 57 A 
785 (holding that, where the statute 
requires a “legal and sufficient” fence, 
it is not sufficient, although of legal 
height, unless it will turn sheep as 
well as larger domestic animals); 
Tallman v. Syracuse, etce., R. Co., 4 
Abb. Dec. (N. Y.) 351, 4 Keyes 128. 

. [a] In Oklahoma (1) under the 
statute requiring the railroad to fence 
its tracks, a lawful fence to protect 
cattle, and the like, must be composed 
of posts not more than one rod apart, 
with four barbed wires, the top wire 
not less than fifty-four nor more than 
fifty-eight inches from the ground, 
and the bottom wire not more than 
twenty nor less than fourteen inches 
from the ground. St. Louis, ete., R. 
Col vi Higgs, 42-0kh 171, 141.2210, 
(2) It is the duty of the owner or 
occupant of land adjacent to a rail- 
road to make the. railroad company’s 
fence hog proof, if he desires to pas- 
ture his hogs on the adjoining lands, 
unless he shall have proceeded under 
Comp.) L: (1909). 8§ 7499." 7500: St. 
Louis, etec., R. Co. v. Higgs, supra. 

[b] In Canada the statutory obli- 
gation imposed upon railway compa- 
nies to provide fences which would 
prevent cattle and other animals from 
getting on the railway was a _ suffi- 
cient protection to the public and it 
was, therefore, inadvisable for the 
board to prescribe any standard fence. 
pete Standard R. Fences, 29 WestLR 
452. 

54. Claus v. Chicago Great West- 
ern R. Cos 136 Iowa 7, 111 NW 15. 

55. Missouri Pac. R. Co. v. Man- 
son, 31 Kan. 337, 2 P 800; Nashville, 
étes, RR. Cos v. Russell, 129) Ky. 14, 110 
Sw 317, 38 KyL 447; Yazoo, etc, R . 
Co. v. Harrington, 85 Miss. 366, 37 S 
1016. 

{a] Statute imposing on every 
railroad company the duty of provid- 
ing at all highway crossings “cattle 
guards” sufficient to prevent cattle 
from getting on the railroad requires 


a guard sufficient to turn the cattle off 
from the road, and the construction of . 
a cattle guard shown to be of the 
kind in general use by first-class rail- 
roads is not necessarily a compliance 
with the statute if it in fact is insuffi- 
cient to turn cattle. Pittsburg, etc., 
R. Co. v. Newsom, 35 Ind. A. 299, 74 
NE 21. 

56. Choctaw, etc. R. Co. v. Vos- 
burg, 71 Ark. 232, 72 SW. 574; Choes 
taw, ete., R. Co. Vv. Goset, 70 Ark. 427, 
68 SW 879; Nashville, ete., R. Co. v. 
Russell, 129 Ky. 14, 110 Sw Siiaaoe 
KyL 447: Smead v. Lake Shore, etc., 
Bio: 58 Mich. 200, 24 NW 761, 762. 

[a] Fact that stock have gone over 
a cattle guard is not conclusive as to 
its insufficiency. Choctaw, etc., R. Co. 
v. Goset, 70 Ark. 427, 68 SW 879. 

57. Choctaw, etc., R.. Co. v. Vos- 
burs icArike2o, 73 SW 574; Choc-: 
taw, etc., R. Co. v. Goset, 70 Ark. 427, 
68 SW 879. 

58. Yazoo, etc., R. Co..v. Harring- 
ton, 85 Miss. 366, 37 S 1016 (holding 
that a Ross surface cattle guard, al- 
though better than a pit as regards 
the safety of travel, is not a compli- 
ance with the statute unless it is rea- 
sonably efficient to keep out stock). ~ 

59. Davis v. Lawler, 309 Ala. 314, 
96 S 256; Carrollton Short Line. R. 
Co. v. Lipsey, 150 Ala. 570, 43 S 836. 

60. Carrollton Short Line R. Co. v. 
Lipsey, supra. 

61. Heskett v. Wabash, etc., R. Co., 
61 Iowa 467, 16 NW 525. 

62. Alabama Great Southern R. 
Co. v. Dawkins, 143 Ga. 415, 85 SE 343; 
Heskett v. Wabash, ete. RavCow 61 
Iowa 467, 16 NW 595; Missouri Pac. 
R. Co. v. Morrow, 32° Kan. 217, 4 P 
Sn Gracey. Gull setC. Walon PAS Ace) 
25 S 875; Kansas City, ete., Co. v. 
Spencer, ‘72 Miss. 491,17 8S 168 

63. Heskett v. Wabash, ele. ak. COs 
61 Iowa 467, 16 NW 525; Missouri 
Pac. R. Co. v.. Manson, 31 Kan. 337, 2 
P 800; Kansas City, etc., R. Co. v. 
Spencer, 72 Miss. 491, 17 S 168. : 
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across the right of way to the adjoining lands,°* 
the adjoining landowner not being required to ex- 
tend his fences across the right of way to the track,®* 
and in fact having no right to do so;%* but they need 
not be extended across vacant lands owned by the 
railroad adjacent to its right of way.%? 

[§ 430] e. Waiver or Agreement of Adjoining 
The construction of fences and cattle 
guards, although required by statute, may be waived. 
by an adjoining landowner,®® or he may agree with 
the company that he will himself construct and main- 
Such a contract is not invalid for want 
of consideration,’® or for being contrary to public 
policy,’1 or because it is not in writing.7? 
it contains a clause by which the railroad company 
seeks to exempt itself from liability to the landown- 
er for its negligence in operating its trains, it is 
A landowner does 
not waive his rights to fences under the statute by 
failing to demand from the railroad a compliance 
with the law,** or by the railroad’s neglect to per- 
form its duty for a period of time equaling the pre- 


Landowner. 


tain them.®® 


against public policy and void.7# 


64. Ind.—Louisville, etc., R. Co. v. 
Thomas, 106 Ind. 10, 5 NE 198 

Iowa.—Heskett v. Wabash, ete., R. 
Co., 61 Iowa 467, 16 NW 525. 

Kan.—Missouri Pac. R. Co. v. Man- 
son, 31 Kan. 337, 2 P 800; Union Pac. 
R. Co. v. Harris, 28 Kan. 206. 

Ky.—Lexington, etc., R. Co. v. Rus- 
sell, 177 Ky. 79, 197 SW 523. 

Mo.—Edwards v. Kansas City, etc., 
R. Co., 74 Mo. 117. 

Ok1-—Missouri, etc.,, R. Co. v, Ban- 
dy, 75 Okl. 57, 181 P 313; Midland 
Valley R. Co. v. Bryant, 37 Okl. 206, 
131 P 678. 

Tenn.—Louisville, ete ‘Rs Cos v. 
Timmons, 116 Tenn. 29, 91 SW 1116. 

[a] If railroad company has only 
easement for a right of way of one 
hundred feet on each side of its track 
and can only occupy the land neces- 
sary for its purposes, it is only re- 
quired to construct the wing fences 
connecting with its cattle guards to 
where the right of way is being used 
and occupied by the adjoining land- 
owner. Louisville, etc., R. Co. v. 
Bigbee, 100 Tenn. 204, 45 SW 671. 

65. Alabama Great Southern R. 
Co. v. Dawkins, 143 Ga. 415, 85 SH 
Missouri Pac. R. Co. v. Morrow, 


Heskett v. Wabash, etcs FR. Co.; 
61 Iowa 467, 16 NW 525. 

67. Gulf, etc., R. Co. v. Allen, 145 
Miss. 415, 110 S 844 

68. Enright v. San Francisco, etc., 
R. Co., 33 Cal. 230; Whittier v. Chi- 
cago, etc., R. Co., 24 Minn. 394; Louis- 
ville, etc., R. Co. v. Timmons, 116 
Tenn. 29, 91 SW 1116 (holding that, 
during the interval that negotiations 
are pending between a railroad com- 
pany and the landowner for the fenc- 
ing of his land on a division of ex- 
penses in lieu of putting in cattle 
guards, the landowner is deemed to 
have waived the absence of cattle 
guards and cannot lawfully complain 
‘of injuries suffered during the exist- 
ence of such waiver); San Antonio, 
etc., R. Co. v. Adams, (Tex. Civ. A.) 
45 SW 844. . 

69. Ill—Lynch v. Baltimore, etc., 
R. Co., 240 Ill. 567, 88 NE 1034. 

Ind.—Terre Haute, ete., R. Co. ‘v. 
Smith, 16 Ind. 102 [dist New Albany, 
étc., R. Co. v. Maiden, 12 Ind. 10]. 

Towa.—Warren v. ee SDM? Coz 
41 Iowa 484. 

Mo.—Ells v. Pacific R. Co., 48 Mo. 
231. 

N. Y.—Talmadge v. Rensselaer, etc., 
R. Co., 13 Barb. 493. 

[a] Maintenance.—Under a deed 
of a right of way providing that the 
company shall construct a good and 
sufficient fence on each.side of the 


‘is not affected. 
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But if 


strip conveyed and maintain two 
crossings, but making no provision as 
to the maintenance of gates and bars 
at such crossings, the statutory duty 
of the company to maintain the fences 
Poler v. New York 
Cention COsm I 6UIN: by a 440% 

70. Buford v. Louisville, ete, R. 
Co., 146 Tenn. 262, 240 SW 759. 

71. Buford v. Louisville, ete., R. 
Co., supra. 

72. Talmadge v. sereeelden, 
R. Co., 18 Barb. (N. Y.) 493. 

73. Georgia Cent. R. Co. v. Ham- 
mond, 19 Ala. A. 515, 99 S 73 [certio- 
rari den Ex p. Georgia Cent. R. Co., 
(Ala. A.) 99 S 74]. 

Contract releasing railroad from 
liability for negligent operation see 
infra § 1232. 

74 Parks v. Hannibal, etc., R. Co., 
20 Mo. A. 440. 


ete:; 


75. Parks v. Hannibal, etc., R. Co., 
supra. 
76. Stoutimore Rs pica so; eterna. 


Co., 39 Mo. A. 257, 

77. Cleveland, nay ie Co. y. Cross- 
ley, 36 Ind. 370, 374, 

78. Dibbiee v. Astoria, etc., R. Co., 
57 Or. 428, 111 P 242, 112 P 416. 

79. Illinois Cent. R. Co. v. Swear- 
ingen, 33 Ill. 289, 292. 

“The act imposes the duty upon the 
company, but at the same time per- 
mits them, by contract with the own- 
er, to absolve themselves from its 
performance, by agreement with the 
owner that he shall assume it. It 
cannot be imagined that it was the 
intention of the law makers to trans- 
fer this duty from the company to the 
land owner, simply because the com- 
pany employed him as their agent or 
servant to construct the fence., The 
statute only contemplates the release 
of the company when the duty is as- 
sumed by the land owner, and in this 
case it is perfectly apparent that 
when he was employed to build this 
fence he did not intend, nor did either 
party suppose, that he was taking up- 
on himself such a duty.” Illinois 
Cent. R. Co. v. Swearingen, supra. 

80. Woodburn Milling Co. v. Grand 
Trunk ‘R. Co., 19 Ont. L. 276, 14 Ont 
WR 553. 

81. See statutory provisions; 
cases infra this note. 

{a] In Pennsylvania (1) the stat- 
ute provides for the appointment of 
viewers to ascertain the damages suf- 
fered by a landowner by reason of the 
railroad’s failure to perform its duty 
to construct a crossing. Davis v. 
Wheeling, etc., Co., 26 Pa. Co. 527 
(holding this to be the only remedy). 
(2) A petition for the appointment of 


and 


The statutes in many jurisdic- 


viewers is premature where, without 
vexatious or malicious delay, the rail- 
road has not finally completed its 
work of construction on the petition- 
er’s land. Ferguson’s Pet., 238 Pa. 78, 
36 A 13s >sDavis.-v: Pennsylvania R. 
Co., 21 Pa. Dist. 717 (appeal from the 
report of viewers can be made only 
after confirmation). 

[b] In Vermont (1) under Pub. St. 
§ 4451, relating to railroad crossings, 
which declares that, if the parties 
cannot agree on the plan, manner, or 
number of farm crossings, the same 
shall be determined by commission- 
ers, the commissioners referred to 
were those appointed by two judges 
of the supreme court for the appraisal 
of land damages and the establish- 
ment and location of crossings pre- 
liminary to the work of construction. 
Libby v. Canadian Pac. R. Co., 82 Vt. 
36, Wan AT 598s. C2) a nhe railroad com- 
missioners had no jurisdiction *to re- 
adjust a system of farm crossings on 
existing railroads so as to require 
the substitution of an underpass for 
cattle for a grade crossing. Libby v. 
Canadian Pac. R. Co., supra. 

{c] In Virginia (1) if defendant 
railroad failed to comply with its 
statutory obligation to construct a 
sufficient number of wagonways 
across its road on plaintiff’s lands, 
plaintiff's remedy would be by peti- 
tion to the circuit court for appoint- 
ment of commissioners to ascertain 
whether additional ways asked for 
should be constructed, and not by ac- 
tion for damages. Gaulding v. Vir- 
ginian RR. Cos Laie VaP1gin9 2Sbeseae 
(2) Under the express terms of Code 
(1904) § 1294b2, where owners of 
farm land through which a railroad 
was constructed requested the com- 
pany, in writing, to construct speci- 
fied wagonways across the right of 
way for the convenient use of the 
land, and, the request being ignored, 
after ten days they gave formal no- 
tice of an application for the appoint- 
ment of a commission to determine 
whether the roadways should be con- 
structed, they were entitled to such 
appointment, although the request 
upon the company called for eight 
roadways and the notice designated 
only two. Adams v. Tidewater R. Co., 
107 Va. 798, 60 SE 129. 

{d] In Canada the remedy of the 
landowner, when injured, by a change 
on his farm crossing, is compensation 
under the Railway Act, and not an 
action for damages unless negligence 
or want of authority to construct is 
alleged and proved. 
Trunk R. Co., 8 OntWR 870. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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seriptive term,’® or by a release in the grant of a ‘ 
right of way of all damages and claims “occasioned 
by the location, construction and operation” of the 
road over the premises conveyed,’® or by a release 
of liability for damages resulting from “the location 
or construction of said work, or the repairing there- 
of,”77 or by a stipulation in the grant of right of 
way that the railroad should construct wagon cross- 
ings at certain points over its tracks,* or by con- 
tracting to build the fence as agent of the railroad.7® — 
But a landowner does waive his right to a fence by 
requesting the railroad to build a siding to his mill 
necessitating an opening in the fence and the plac- 
ing of a gate in the opening, and by agreeing to pro- 
tect the railway from cattle escaping through the 
opening onto the railroad.®° 

[§ 431] 4. Actions and Proceedings To Enforce 
Rights—a. Nature and Form of Remedy—(1) Rel- 
ative to Crossings. 
tions provide a remedy for the landowner on failure 
of the railroad to perform its duties relative to pri- 
vate or farm crossings,*! and where the statute pro- 


Knill v. Grand 


4 
) 


_ which 


» 


§ 431] 


vides the method of enforcement of this duty, the 
statutory method must be followed;*? -but a rem- 
edy given by statute will not be held to be exclusive 
unless the language of the statute so requires.®* 
Where a railroad company is required to construct 
private or farm crossings, the landowner may recov- 
er damages for the loss or inconvenience sustained 
by reason of its failure to do so,** or failure to pro- 
vide a suitable crossing,*® or for unreasonble delay 
Damages may also be recovered for 
injuries sustained in the use of the crossing due to 
its negligent or improper construction or condition,** 
but the hability of the railroad company only ex- 
tends to those who are entitled to the benefit or use 
The railroad company may be 
compelled by mandamus to construct erossings,®® 


in making it.°° 


of the erossing.§§ 


82. Baltimore, etc., R. Cc. vy. Camp- 
bell, 109 Ill. A..25; Chicago, etc.; R 
Co. v. Hichman, 47 Ill. A. 156. 

[a] In Massachusetts the statute 
authorizes a recovery of: double the 
damages sustained by reason of the 
neglect of a railroad company to com- 
ply with an order of the county com- 
missioners requiring the construction 
of crossings, etc., for the benefit of 
the owner of the land through which 
the road passes, but such action can- 
not be maintained unless the time 
within which the structures are to be 
made is. prescribed in the order. 
Keith v. Cheshire R. Co., 1 Gray 614. 
» 83. O’Malley vw: Chicago, éte., R. 
Co., 183 Iowa 749, 165 NW 1002; Swin- 
ney v. Chicago, 123 Iowa 219, 98 NW 
635 (both holding that a statutory 
right to apply to the: railroad com- 
missioners for an order relative to 
the construction of a crossing does 
not preclude a remedy by mandamus 
without first making such applica- 


- tion). 


{a] Remedy provided in case of 
statutory crossings does not affect 
the right of a landowner to sue for 
specific performance of an agreement 
as to the construction of crossings 
is broader in its provisions 
than the requirements of the statute. 
Baltimore, ete., R. Co. v. Brubaker, 
217 Ill. 462, 75 NE 523. 

[b] Statute authorizing landown- 
er to construct the crossing upon a 
failure of the railroad company to do 
so and recover therefor from the 
railroad company is a merely cumu- 
lative remedy. Green v. Morris, etc., 
OO, 24 NG die ks 4 8.6.0)" 

84. Ky.—Louisville, etc., R. Co. v. 
Pittman, 53 SW 1040, 21 KyL 1037. 

Iha.—Heath v. Texas, ete., R. 'Co., 
37 La. Ann. 728. 

Mo.—Price v. St. Louis, etc., R. Co., 
133 Mo. A. 653, 113 SW 1136; Sheri- 
dan v. Atchison, ete., R. Co., 56 Mo. 
A. 68. ; % 

N. J.—Green v. Morris, etc., R. Co., 
24 N. J. L. 486. 

Ont.-——Kelly v. Grand Trunk R. Co., 
14 OntWR 602; Reist v. Grand Trunk 
ie Cob We CO! B35): 

{a] In New Hampshire, under the 
statute, damages for failure to con- 
struct crossings cannot be recovered 
unless the place, number, and manner 
of their construction have been de- 
termined by agreement between the 
parties or in the manner provided for 
by the statute in case they are unable 
to agree. Costello v. Grand Trunk R. 
Co., 70 N. H. 403, 47 A 265; Horne v. 
Atlantic, etc., R. Co., 36 N. H. 440. 

[b] Character of crossing.—W here 
a railroad company fails to maintain 
a crossing of the character which it 
has contracted to maintain, the land- 
owner may sue for, and recover, dam- 
ages. Louisville, etc., R. Co. v. Pitt- 
man, 64 SW 460, 23 KyL 877. 

Measure of damages see infra § 438. 

85. Austin v. Grand Trunk R. Co., 
14 OntWN 285; Burke v. Grand Trunk 
RCo.) 6> Ue-C, C.- PB. (Ont.)). 484. 

86.. Burke v. Grand Trunk R. Co., 
supra. : 
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. 


equity.°® 
ing 


ing 

87. Cotton v. New York, etc., R. 
Co., 20 NYS 347; Prince v. New York 
Cent., ete., R. Co., 14 NYS 817. 

88. See infra § 433. . 

89. Swinney v. Chicago, etc., 
Co., 128 Iowa 219, 98 NW 685.. 

[a] Where no crossing is neces- 
sary, the railroad will not be com- 
pelled by mandamus to construct one. 
Tolbert v. Philadelphia, etc., R. Co., 
126 Md. 569, 95 A 49 (holding that no 
crossing was necessary). 

90. Boggs v. Chicago, ete., R. Co., 
54 Iowa 435, 6 NW 744. 

91. Baltimore, etc., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 523; Shipp 
ig aid R. Co., 183 Tenn. 238, 180 SW 
vo . 

[a] Power of court.—(1) The 
court, authorizing the construction of 
a grade crossing in a suit therefor 
against a railroad, will require the in- 
stallation and maintenance of an elec- 
tric warning bell notifying the ap- 
proach of a train one thousand two 
hundred feet away. . A. Manda, 
Ine. v. Delaware, etc., R. Co., 84 N. 
J. Eq. 624, 94 A 637. (2) In authoriz- 
ing the construction of a _ private 
crossing in a suit against a railroad 
for safety, the court should direct 
that it run in a straight line at right 
angles to the track, and in grade 
should not exceed eight per cent. W. 
A. Manda, Inc. v. Delaware, etc., R. 
Co., supra. (3) The crossing could 
not be ordered at a point where it 
would necessitate the lowering of a 
town sewer in grade, the town not 
being a party. W. A. Manda, Ine. v. 
Delaware, etc., R. Co., supra. 

92. State v. Mason, etc., R. Co., 85 
Iowa 516, 52 NW 490. 

[a] Order of railroad commission- 
ers must be reasonable or it will not 
be enforced by the court. State v. 
Burlington, etc., R. Co., 99 Iowa 565, 
68 NW 819. 

[b] Where abolition of grade 
crossings is involved, and plaintiff, a 
party to proceedings before the pub- 
lic service commission for abolition 
of grade crossings, acquiesced there- 
in, primary jurisdiction over his peti- 
tion to have a farm crossing changed 
is in the public service commission, 
and not in a court of chancery. Say- 
ers v. Montpelier, etc., R. Co., 90 Vt. 
201, 97 A 660, AnnCas1918B 1050 (if 
the petitioner is dissatisfied with the 
action of the public service commis- 
sion on his petition to determine the 
location of a farm crossing and sub- 
stituting an overpass, an appeal to 
the supreme court, vested as it is with 
full equity powers over such appeal, 
will preserve all his rights). 

93. State R. Commn. v._ Illinois 
Gent. R...Co.;,,113 Miss. 92, 73° S878, 
LRA1917D 907. 

[a] Rule applied.—Under a statute 
providing for a penalty, the remedy to 
require the establishment of farm 
crossings is purely statutory, belong- 
ing. to individuals, so that the state 
railroad commission has no authority 
to require the establishment of a 
crossing.’ State R. Commun. v. Illinois 
Cent. R. Co., 113 Miss. 92, 73 S 878, 
LRA1917D 907. 


Re 
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or to construct crossings of such a character as the 
landowner is entitled to,®°° or such duty may be en- 
forced by a suit in equity,®* or the railroad commis- 
sioners may take cognizance of the matter and make 
an order which may be enforced by the court,®? un- 
less the statute provides a purely personal right en- 
forceable only by the landowner.®? 
owner is entitled to a crossing and one has been con- 
structed, he may sue to enjoin the railroad company 
from removing, closing, or obstructing it/* or if the 
company has already done so, it may be compelled 
to restore the same by mandamus,®® or by a suit in 
Likewise, he may recover damages result- 
from obstruction or removal of an existing cross- 
ing to which he is entitled;®’ or delay in construet- 
a new crossing made necessary by the alteration 


Where the land- 


94. Conn.—New London v. New 
ee etc., R. Co., 85 Conn, 595, 84 A 


Il].—Cleveland, ete., R. Co. v. Mun- 
sell, 192 Ill. 430, 61 NE 374. 

Kan.—Stone v. Missouri Pac. R. Co., 
75 Kan. 600, 90 P 251; Chicago, etc., 
Boe v. Wynkoop, 73 Kan. 590, 85 P 

Mass.—Hamlin v. New York, etc., 
R. Co., 176 Mass. 514, 57 NE 1006. 

Mo.—Swisher v. Chicago, etc., R- 
Co., 235 Mo. 430, 188 SW 505; Lake- 
nan v. Hannibal, ete., R. Co., 36 Mo. 
A. 363. 

Pa.—Kraeer v. Pennsylvania R. Co.,, 
218 Pa. 569, 67 A 871; Hespenheide v- 
King, 30 PittsbLegJNS 171. 

[a] . Evidence that during an ap- 
peal in condemnation proceedings the 
railroad company asked a continuance 
and presented an affidavit alleging the 
existence of an agreement for an un- 
dergrade crossing, and that at the 
trial testimony as to the amount of 
damages was based on the supposition 
that such crossing was to be main- 
tained, together with the fact that 
the jury found that nothing had been 
allowed for inconvenience of use re- 
sulting from the land being cut in two 
by the railroad, makes a prima facie 
case in support of a right to enjoin 
the railroad company from obstruct- 
ing such crossing. Stone v. Missouri 
Pac. R. Co., 75 Kan. 600, 90 P 251, 

[b] Railroad company will not be 
enjoined from disturbing a passage- 
way under ‘the trestle work of its 
road where there is no evidence that 
at the time plaintiff’s land was taken 
there was any agreement by defend- 
ant that it would give him a crossing 
at the point in question. Plaintiff 
must be left to his,statutory remedy 
to compel defendant to construct -a 
causeway. Griswold v. Baltimore, 
etc., R. Co., 3 Del. Co. (Pa.) 549. 

95. State v. Wisconsin Cent. R. Co., 
123 Wis. 551, 102 NW 16. 

96. I1l.—Baltimore, ete., R. Co: v. 
Brubaker, 217 Ill. 462, 75 NH 523. 
Ky.—Louisville, ete, R. Co. 

Brooks, 77 SW 693, 25 KyL 1307. 

Mass.—Hamlin v. New_York, etce., 
R. Co., 176 Mass. 514, 57 NE 1006. 

N. J.—Rockaway Rolling Mill v. 
Delaware, etc., R. Co., 143 A 334 [aff 
101 N. J. Eq: 192, 137 A 650]. 

Pa.—Marsh v. Lehigh Valley R. Co., 
215 Pa. 141, 64 A 366; Green v. Balti- 
more,’ etc., R. Co.,' 52 Pal Super. 524 
[aff 245 Pa. 35, 91 A 248]. 

[a] Proper remedy is by bill in 
equity; and the remedy provided in 
cases of refusal to construct farm 
crossings is not applicable to a case 
where a railroad destroys a crossing 
established by it and maintained for 
many years aS a necessary means of 
access from one part to the other of 
land traversed by it. Green v. Bal- 
timore, ete., R. Co., 52 Pa. Super. 524 
[aff 245. Pa..35, 91°A’ 248]. 

97. Cal.—Matoza v. Southern Pac. 
Co:, 09) Cake VA 636.2211. Peabo. 

Ill.—Ohio, etce., R. Co. v. McGehee, 
47 Tll. A. 348. 

Ky.—lWlinois Cent. R. Co. v. Wilsex, 
113 SW 905. - 
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[§§ 431-432 


of the railroad;°’ but not for damages suffered by | is not an action for damages, but an appeal to a 


obstruction by reason of the proper operation of the 
While the court may compel a railroad com- 
pany specifically to perform its duty with regard to 
the construction and maintenance of crossings,’ and 
will do so where the conditions authorizing such a 
decree are present and other remedies are inade- 
quate,? such a decree is ordinarily discretionary 
with the court, and in many cases may properly be 
denied and plaintiff left to his action for damages,* 
whether the duty is imposed by statute* or by agree- 
If a landowner is using a crossing which he 
has no right to use, the railroad company may sue to 
or maintain an action 
of trespass’ for the wrongful entry upon its proper- 
A disputed right to an easement over a rail- 
On failure to agree 
on the location of a crossing, the landowner’s remedy 


road.°®® 


ment.® 


enjoin him from so doing,°® 


ty.” 
road is determinable at law.® 


N. H.—Farwell v. Boston, etc., R. 
Col, 72 Ni 3355.56 Ay 751. 

Pa.—Dubbs v. Philadelphia, etc., R. 
Co., 148 Pa. 66, 23 A 833. 

Ont.—Leslie’ v. Pere Marquette R. 


Co., 24 Ont. L. 206, 2 OntWN 1316, 19 


OntWR 613; Wells v. Northern R. 
Cow 14 Onts 594: 
fa] If a railroad company con- 


structs bars at an open crossing, the 
landowner may recover damages un- 
less the bars were necessary for the 
purposes of the railroad in its own 
operations. Willey v. Norfolk South- 
ern R. Co., 96 N. C. 408, 1 SE 446. 

[b] It is practical destruction of 
crossing, entitling the landowner to 
sue for damages, where the railroad 
company changes the grade of its 
roadbed so that the crossing cannot 
be used without the construction of 
approaches which will extend back 
upon plaintiff's land. Chesapeake, 
etc., R. Co. v. Richardson, 98 SW 1042 
30 KyL 426 (holding that the land- 
owner was not estopped to claim dam- 
ages, although, after the road was 
raised, he constructed a building so 
that it would be impossible to have 
a crossing constructed where it had 
been before the road was raised). 

[ec] Notice to railroad company of 
obstruction.—Under a statute giving 
a landowner a right of action for dam- 
ages for the obstruction of a private 
way, and requiring the landowner to 
give notice of the obstruction to the 
railroad company, the notice need not, 
in the absence of any express require- 
ment, point out the particulars and 
extent of the obstruction. Greenwood 
Vv. Wilton, etc., R: Co., 23 N. H. 261. 

98. Costello v. Grand Trunk R. Co., 
70 N. H. 408, 47 A 265. 

99. Matoza v. Southern Pac. Co., 59 
Cal. A. 636, 211 P 252. See also San- 
difer v. Southern R. Co., 109 S. C. 347, 
96 SE 120 (wherea railr oad construct- 
ed a cut and built a bridge, no recov- 
ery could be had by reason of the ap- 
proaches extending onto private land, 
where the landowner did not object to 
plaintiff or others crossing his land 
to the road, and the passage was rea- 
sonably good and convenient). 

[a] Discretion in operation.—A 
railroad company has a very wide dis- 
eretion upon the question of proper 
operation of its business and the man- 
agement of trains at a private farm 
crossing, and the court will not light- 
ly regard the judgment and opinion 
of experienced employees as to what 
constitutes proper. operation; but, 
where the court finds from the evi- 
dence that such discretion has been 
abused, the company may properly be 
called on to respond in damages to one 
suffering from its arbitrary action. 
Matoza v. Sonthern, Pac. Co., 59 Cal. 
AS 636s tle e252. 

1. Baltimore, ete., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 523; Indiana 
Union Tract. Co. v. Seisler, 58 Ind. A. 


by 


company.** 


507, 106 NE 911, 108 NE 44; Louis- 
ville, ete., R. Co. v. Brooks, 77 SW 
693, 25 KyL 1307. 

fa] Compelling performance by in- 
junction.— Where a railroad company 
agrees with a landowner to construct 
a crossing upon the same level as an 
existing private way which will be 
crossed by the railroad, and is pro- 
ceeding to construct it upon a differ- 
ent level, the company may be en- 
joined from constructing it at a dif- 
ferent level or from interfering with 
the existing way except upon con- 
structing a crossing of the character 
provided by the contract. Foster v. 


Bien ever, etc., R. Co., 2 WklyRep 
Bf . if 

2. Baltimore, ete., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 523; Louis- 


ville, etc.,-R. Co. v. Brooks, 77 SW 
693; 25) Keyl 1307. 

8. Goding v. Bangor, etc., =R. Co., 
94 Me. 542, 48 A 114; Speer v. Erie R. 
Co., 68 N. J. Eq. 615, 60 A 197 [rev 64 
N. J. Eq. 601, 54 A 539]; Murdfeldt 
v. New York, etc., R. Co., 102 N. Y. 
703, 7 NE 404; Clarke v. Rochester, 
ete., R. Co., 18 Barb. (N. Y.) 350. 

[a] Specific performance will be 
denied (1) where the crossing would 
be of little benefit to the landowner 
and its construction would impose a 
disproportionate burden upon the rail- 
road company (Goding v. Bangor, etc., 
R. Co., 94 Me. 542, 48 A 114; Murd- 
feldt v. New York, etc., R. Co., 102 
N. Y. 703, 7 NE 404; Clarke v. Roches- 
ter, Cte, ake CO) Leubanbs CNH oye )atao Or 
Martin v. Maine Cent. R. Co., 19 Que. 
Super. 561), (2) or where a crossing 
constructed and located as agreed 
upon would, owing to the existing 
conditions, greatly endanger the safe- 
ty of public travel on the railroad 
(Goding v. Bangor, etc., R. Co., supra), 
(3) or when the landowner has never 
designated the place for the crossing 
which, by the terms of the contract, 
was a condition precedent (Johnson v. 
Ohio River R. Co., 61 W. Va. 141, 56 
SE 200). (4) So also if a railroad 
company has located the crossing at 
an improper place and it appears that 
the cost of constructing another 
crossing at a different place would 
exceed plaintiff's damages, due to the 
existing location, it will not be re- 
quired to do so. Wademan y. Albany, 
CtC.5) Hi. CO ol IN. poy OS Ca) hearin 
where the railroad company changes 
the grade of its road under compul- 
sion of an order of court, so that a 
grade crossing of the character agreed 
on cannot be provided, and the land- 
owner refuses to accept a grade cross- 
ing at a different level with ap- 
proaches, and insists upon an _ under- 
crossing which would be much more 
expensive to construct, the court will 
not compel the construction of such a 
crossing but leave the landowner to 
his action for damages. Speer v. 
Erie R. Co., 68 N. J. Eq. 615, 60 A 197 


court of equity to fix the location.°® 

[§ 432] (2) Relative to Fences and Cattle Guards. 
Where a railroad company fails to construct or main- 
tain fences or cattle guards as required by statute, 
the landowner may sue for damages;!° but he is not 
limited to such remedy and may sue to compel the 
railroad company specifically to perform its duty, 
and a performance of such duty may be enforced 
mandamus,!? 
some jurisdictions the landowner is authorized to 
construct them himself and recover from the railroad 
Where the duty is imposed by con- 
tract, the landowner may sue for damages for breach 
of the contract,?® or in equity for specific perform- 
ance thereof,'® unless specific performance would 
work hardship on the railroad without any benefit to 
the landowner.** 


or mandatory injunction.1? In 


Hjectment is not a proper remedy 


[rev 64 N. J. Eq. 601, 54 A 539]. 

4. Clarke v. Rochester, etc., R. Co., 
£8 Barba CN. Yeon 0. 

5. Speer v. Hrie R. Co., 68 N. J. 
Eq. oe 60 A 197 [rev 64 N. J. Eq. 601, 


54 A 539]; Johnson y. Ohio River R. 
Co., 61 W. Va. 141, 56 SE 200 
[a] Contract to construct cross- 


ings will not be enforced where the 
contract provided that the company 
should make such crossings as the 
landowner should within one month 
notify the company in writing to 
make, and the landowner did not give 
such notice within the time limited. 
Darnley v. London, etec., R. Co., L. R. 
2H. Lb, Cas. 43. 

6... New. .York, etc., R. Co. v. Com- 
stock, 60 Conn. 200, 22 A 511. 

7. Connecticut, etc., R. Co, v. Hol- 
ton, 32 Vt. 43. 

8. Rockaway Rolling Mill Corp. v. 
Delaware; etc. RosCo:, 10d No aac 
192, 137 A 650. 

9. Chesapeake, etc., 
ringer, 158 Ky. 267, 164 SW 948. 

10. Kan.—Atchison, etc., R. Co. v. 
Billings, 77 Kan. 119, 983 P 590. 

Minn.—Gould v. Great Northern R. 
Co., 63 Minn. 37, 65 NW 125, 56 AmSR 
453. 30 LRA 590. 

Mo.—Deal v. St. Louis, etc., R. Co., 
144 Mo. A. 684, 129 SW 50 

Tex. —Chicago, ete, R. Corn ave 
Nicholson, (Civ. A.) 135 SW 235. 

Alta.—Winterburn_ v. Edmonton, 


R. Co. v. Her- 


els, RisConml Alta wera 9S. 
Ont.—James v. Grand Trunk R. 
Co., 31 Ont. 672 [app dism 1 Onte- L. 


127 (app allowed on other grounds 31 
Can. Sie Cc: 4 

11. Jones v. een Sats A 81 N. Y. 190 
[aff 16 Hun 230]. 

12. Ohio, ete., R.'Co:\v. Peo., 121 
Til. 483, 13 NE 236 [aff 21 Tll. A. 23]. 

[a] Where right is disputed.— 
Where, on mandamus to compel a 
railroad company to_ install cattle 
guards, it is admitted that some of 
the cattle guards in question are nec- 
essary, but it is contended that the 
others are not necessary, the writ will 
be made peremptory as to those ad- 
mitted to’ be necessary and the suit 
dismissed as to the others, with leave 
to bring an ordinary suit. State v. 
Colorado Southern, etc., R. Co., 120 
La. 9, 44 S 905. 

13. Atchison, etc., Riv Cogevace lila 
ings, 77 Kan. 119, 93 P.590. 

14. See infra §§ 445-448. 

15. Taylor v. Northern Pac. Coast 
R. Co., 56 Cal. 317; Logansport, etce., 
R. Co. v. Wray, 52 Ind. 578; Lawton 
vy. Fitchburg R. Co., 8 Cush. (Mass.) 
230, 54 AmD 753; Baker v. Chicago, 
ete Ri Cowo7 Mo. 265. 

Measure of damages see infra § 438. 

16. Baker v. Chicago, etc... Con 
57 Mo. 265. 

17. Johnson v. Ohio River R. Co., 

1 W. Va. 141, 56 SH 200. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 432-435] 


where the landowner permits the railroad company 
to enter upon his land and construct its road without 
objection, and the agreement to fence is a condition 
subsequent and not precedent.t1® On breach of a 
contract to construct fences the landowner may re- 
cover as damages the reasonable cost of their con- 
struction without first constructing them;'® and 
where there has been a breach of the contract and an 
action instituted, the railroad company cannot de- 
feat plaintiff’s right to recover by subsequently con- 
structing the fences unless it is done with plaintiff’s 
consent,?° or he accepts what is done as a partial 
or complete discharge of the agreement.?! If the 
covenant was to construct at such places as the land- 
owner may designate, no right of action accrues un- 
til the designation has been made.?*. The landowner 
may waive his right to damages for failure to con- 
struct by agreeing, for consideration, to build the 
fences and cattle guards himself.?? Under some 
statutes it has been held that the proper action is 
not for negligently failing to erect a cattle guard, 
but an action for damages for failure to comply with 
the statute,?* or an action for the penalty prescribed 
by the statute.?° 

[§ 433] b. Parties and Persons Entitled To Sue. 
An action to compel a railroad company to construct 
crossings can only be maintained by a person who is 
entitled to the’ benefit of the statute.2® A tenant of 
a landowner cannot maintain the action,?’ and only 
those interested in the subject matter of the litiga- 
tion are necessary parties.2* To recover damages 
one must show that he has a right to a crossing from 
Baker v. Chicago, ete., R. Co., 
57 Mo. 265. , 

19. Taylor: v. Northern Pac. Coast 

56 Cal. 317; Logansport, etc., 

wan Wray; 52) Ind 578: 

20. Indiana, ete., R. Co. v. Adams, 
112 Ind. 302, 14 NE 80; Lawton v. 


Fitchburg R. Co., 8 Cush. (Mass.) 230, 
54 AmD 753. 


ny, 


29. 
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the adjoining railroad company 
was not a necessary party. ; 
eum v. Washington, etc., Electric R. 
Co., 124 Md. 263, 92 A 917. 
Chesapeake, ete., R. Co. v. Pat- 
ton, 146 Ky. 656, 143 SW 25. 

30. Cincinnati Southern R. Co. v. 
Hudson, 88 Ky. 480, 11 SW 509, 10 


(1 Cy” Tar 


his own lands without having to pass over lands of 
others over which he has no right of way.?® An 
action for damages for breach of contract to con- 
struct crossings forming a part of the consideration 


of a grant of a right of way may be maintained by 


the grantor after he has conveyed his remaining land 
in fee.3° 

[§ 434] c. Pleading. The rules of pleading re- 
quiring the complaint, petition, or declaration to set 
out all the facts necessary to state a cause of action®* 
apply to actions for the recovery of damages for 
failure of a railroad to perform its duty to construct 
private crossings or fences and cattle guards.** In 
an action for damages for failure to construct cross- 
ings, the complaint must show such an estate or inter- 
est in plaintiff as imposes a duty to him on the part 
of defendant to construct them.** Where the ac- 
tion is brought under a statute, a declaration sub- 
stantially in the terms of the statute may state a 
cause of action.** In an action to compel the con- 
struction of a fence required by statute, it is not nee- 
essary for the complaint to negative any exceptions 
in the statute imposing such duty.?® When the stat- 
ute requires notice to repair as a condition precedent 
to an action under the statute, a complaint, to state 
a cause of action, must allege the giving of the re- 
quired notice.*°® 

[§ 435] d. Evidence. The general rule that the 
burden of proof rests upon the party who has the 
affirmative of the issue’ applies in actions to re-. 
quire construction of private or farm crossings.?® 


them, a complaint which alleges dam- 
ages by reason of defendant’s failure 
to repair the guards on plaintiff's 
farm, but fails to allege that plaintiff 
is the owner of the land, or that de- 
fendant ever erected guards thereon, 
is demurrable. Georgia Cent. R. Co. 
v. Sturgis, 149 Ala. 573, 43 S 96. 


Linthi- 


21. Indiana, etc., R. Co. v. Adams, 
112 Ind. 302, 14 NE 80. 

22. Johnson v. Ohio River R. Co., 
61 W. Va. 141, 56 SE 200. 

23. Porter v. Illinois Southern R. 
Co., 187 Mo. A. 293, 117 SW 680. 

24. Alabama, ete., R. Corp. v. Nor- 
wood, ete., Farm, etce., Co., 18 Ala. A. 
Spe Oa Sr LOO: 

25. Alabama, etc., R. Corp. v. Nor- 
wood, etc., Farm, etc., Co., supra. 

26. Georgia Cent. R. Co. v. Sturgis, 
149 Ala. 578, 43 S 96; Jones Fertiliz- 
ing Co. v. Cleveland, etc., R. Co., 
OnS&CP 511, 7 OhNP 245 (holding 
that, under a statute providing that 
“a person owning” a certain amount 
of land in one tract through which a 
railroad passes may require crossings, 
a lessee cannot maintain the action). 

[a] One in possession under bond 
for title with part of the purchase 
money paid is not such owner. Har- 
din v. Chattanooga R. Co., 113 Ga. 357, 
38 SE 839. 

27. Louisville, etc., R. Co. v. Nan- 
ny, 137 Ga. 607, 73 SE 1052. But see 
Edmonds v. Longview, ete., R. Co., 137 
Wash. 254, 242 P 19 (where the right 
of a lessee to sue under a decree re- 
quiring a railroad to fence a right of 
way granted to it and reserving an 
easement for crossings at specified 
places). 

28. . Cleveland, etc., R. Co. v. Hob- 
bie, 61 Ill. A. 396 (in a suit to compel 
performance of an agreement to con- 
Struct a crossing, persons having an 
interest in the land at the time of the 
agreement, but who have quitclaimed 
all their interest to plaintiff, are not 
necessary parties). 4 

[a] Rule applied.—In a suit to 
compel a railroad to establish a cross- 
ing over its own right of way and 
that of an adjoining railroad compa- 


Kyl 1048. 


31. See Pleading § 134. 
32. See cases infra this note. 
[a] Complaint held sufficient.—(1) 


Where a railroad has constructed its 
track across a fenced pasture land, 
cutting it in two, but failed to con- 
struct an underground crossing to 
connect the divided parts of the pas- 
ture as it had agreed to do, and failed 
to construct the statutory cattle 
guards at its. entrance to, 
from, the pasture, whereby the farm- 
er’s live stock escaped from the pas- 
ture, and the farmer was compelled 
to abandon the use of one part of the 
pasture, a petition reciting these per- 
tinent facts was sufficient as against 
a demurrer. Breitenbach v. Anthony, 
ete, Ra Co:, 107 Kan. 56475193 °P 312: 
(2) An amended complaint, alleging 
ownership of a farm during a speci- 
fied time when defendant was operat- 
ing a vailroad through. plaintiff's 
lands, construction of a guard by de- 
fendant, and failure to keep it in re- 
pair after demand on defendant’s 
agent, and damage resulting there- 
from, is not demurrable, as failing to 
allege ownership when the injuries 
were sustained, or as a departure 
from the original complaint, in that 
the negligence in the original com- 
plaint was a failure to keep. a stock 
gap in repair, and in the amended 
complaint was failure to repair cat- 
tle guards, or as failing to aver notice 
to defendant’s agent, or as failing to 
describe the land. Georgia Cent. R. 
Co. v. Sturgis, 149 Ala. 573, 43 S 96. 
[b] Complaint held demurrable.— 
In an action against a railroad for 
damages for failure to place and 
maintain cattle guards ‘whenever the 
owner of the land through which the 
road passes’ shall demand such 
guards and show the necessity for 


and exit. 


33. Marsh v. Rutland R. Co., 80 Vt. 
397, 67 A 1098. 

34. Gaulding v. Virginian R. Co., 
121. Va. 19,192 SE 832. 

[a]. Rule applied.—A complaint 
for failure to repair. Gaulding v. Vir- 
ginian R. Co., 121 Va. 19, 92°SH 832 
(in an action under Code [1904] § 
1294b (2), where it was alleged that 
defendant railroad constructed an 
overhead bridge, but failed to keep 
it in repair, a contention that the 
declaration should declare that de- 
fendant failed to keep up other suit- 
able wagonways is without merit). 

35. Steadd v. Southern R. Co., 109 
Ky. 214, 58 SW 581, 22 KyL 713. 

36. Hester v. Chicago, etc., R. Co., 
144 Ark. 340, 222 SW 356. 


37. See Evidence § 14. 
38. See cases infra this-note. 
[a] In mandamus by owner of 


land on both sides of a railroad to 
compel the establishment of a private 
crossing of a particular kind at a 
specified place, the burden is upon 
such owner to show that such kind 
and place is the only reasonable kind 
and place when all the relevant ma- 
terial facts as to the railroad and the 
land are given due consideration. 
White v. Missouri, etc., R. Co., 26 Okl. 
232, 110 P 48. 

[b] Landowner, seeking injunction 
to compel the maintenance of a cross- 
ing over a railroad and damages for 
wrongful obstruction of the crossing, 
has the burden of proof. Phillips v. 
Texas, ete:, R. Co., (Tex. Commun. ,A.) 
Hee MaLy 877 [rev (Civ. A.) 289 SW 

{c] Effect of report of commission- 
ers.—(1) Under a statute making it 
the duty of every railroad passing 
through land of any person to provide 
a suitable wagonway across its road 
from one part of the land to another, 


718 [51 C.J.) 


Likewise, the general rules of admissibility apply,°® 
and so with the rules of weight and sufficiency.*® 
It is ordinarily a question of 
fact for the jury or the court trying the case without 
a jury whether, under the circumstances of the par- 
ticular case, crossings which the railroad company 
has provided are suitable and sufficient,*! properly 
located,*? and of sufficient number,**® or where the 
statute requires crossings for “necessary plantation 
roads,” whether a particular road is necessary.*+ 
It is also a question of. fact for the jury whether a 
cattle guard constructed is reasonably sufficient to 
turn stock ;*® and, in an action for failure to maintain 
a fence which the railroad company has removed, if 
it is eontended that the action is barred by the stat- 
ute of limitations, but the evidence as to the time of 


[§ 436] e. Trial. 


and providing for the appointment of 
commissioners on the owner’s appli- 
cation to determine whether the wag- 
onway asked for should be construct- 
ed, the report of such commissioners 
locating a crossing and prescribing its 
character makes a prima facie case 
against the railroad, and imposes up- 
on it the burden of showing good 
cause against the construction of such 
crossing, but the report is in no man- 
ner conclusive, the whole question be- 
ing up for decision by the court. Lan- 
ford v. Virginia Air Line R. Co., 113 
Va. 68, 73 SE 566. (2) In a proceed- 
ing before the board of railway com- 
missioners, where complainant proved 
that he owned the land on both sides 
of the track and had demanded cattle 
guards, he had made out a prima fa- 
cie case, and it then devolved upon the 
railroad company to show that it 
would be unreasonable to order con- 
struction of the same. Dwyer v. Chi- 
cago, etc., R. Co., 41 S. D:i-535, 171 NW 
760, 40 S. D. 84, 166 NW 2387. 

39. See Evidence §§ 89-1729; 
eases infra this note. 

[a] Evidence held admissible.— 
Evidence of the’ kind of a crossing 
which a railroad put in for another is 
admissible to show an agreement to 
put in one for the landowner. Hemp- 
hill v. Cedar Rapids, etc., R., etc., Co., 
169 Iowa 498, 151 NW 449. 

[b] Evidence held inadmissible.— 
(1) In an action by an owner across 
whose land a railroad ran, to require 
the construction of an underway 
crossing from one part of the land to 
another, evidence by the commission- 
ers, appointed to assess the owner’s 
damages at the time the road was con- 


and 


structed, as to whether they had con-: 


sidered the fact that the owner would 
be deprived of a surface crossing by 
reason of a fill, was admissible to ex- 
plain the report. Lanford v. Virginia 
Air Line R. Co.; 113 Va. 68, 73 SE 566. 
(2) In an action for damages for not 
constructing a crossing, the pleading 
which plaintiff filed in the condemna- 
tion suit,.and the charge:and judg- 
ment in such suit, and testimony as 
to what was proved therein, is inad- 
missible, the record in such suit show- 
ing the filing and sustaining of an ex- 
ception to, and the striking out of, 
such pleading, which objected to the 
report of the commissioners because, 
in addition to the value of the land 
taken, the remainder has been dam- 
aged by its severance by the road, 
making it inconvenient and dangerous 
to cultivate the land. Chicago, etc., 
R. Co. v. Nicholson, (Tex. Civ: A.) 135 
SW 235. (3) In an action against a 
railroad company for negligent fail- 
ure to erect a proper cattle guard, 
testimony of plaintiff that he demand- 
ed of defendant’s agent that he put 
jn a stock gap, and that he‘notified the 
agent that the existing guard was 
dangerous, was inadmissible, for it 
was not a proper demand under the 
statute, not being in writing, and, if 
not made pursuant to statute, was ir- 
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structed.*® 


eial.>°® 


relevant and hearsay evidence. Davis 
v. Lawler, 209 Ala. 314, 96 S 256. 

40. See Evidence §§ 1730-1806; 
and cases infra this note. 

[a] Evidence held sufficient: (1) 
On mandamus to compel defendant to 
construct an undercrossing, to show 
that, with the alterations required by 
the trial court, the existing grade 
crossing was adequate, and that plain- 
tiff's demand was unreasonable. 
Klopp v. Chicago, etc., R. Co., 175 
Iowa 534, 157 NW 230. C2) ee trieey 
suit to enjoin defendant railroad from 
closing a crossing on plaintiff's land 
under defendant’s bridge, to show the 
execution of a written agreement be- 
tween plaintiff and defendant’s prede- 
cessor, giving plaintiff a right of 
crossing under the bridge, as well as 
a surface crossing west thereof. 
Longshore v. Chicago Great Western 
R. Co., 147 Iowa 4638, 124 NW 795. (38) 
In a suit to compel the construction 
of a private crossing, to show that a 
particular location would be the most 
practicable and convenient of all sug- 
gested. W. A. Manda, Inc. v. Dela- 
ware, etc., R. Co., 84 N. J. Eq. 624, 94 
A. (637. (4) To determine damages 
through the loss of the use of pasture. 
Breitenbach v. Anthony, etc., R. Co., 
107 Kan. 564, 193 P 312. (5) To show 
diligence to minimize damages. Brei- 
tenbach v. Anthony, etc., R. Co., su- 
pra. (6) To show loss of potatoes as 
the proximate result of failure to put 
in a crossing. Chicago, etc., R. Co. v. 
Nicholson, (Tex. Civ. A.) 135 SW 2385. 
(7) To show breach of contract to re- 
build a right of way fence destroyed 
by defendant with plaintiff's consent, 
causing plaintiff’s meadow to be in- 
jured by cattle. Illinois Cent. R. Co. 
v. Doss, 127 Ky. 659, 126 SW 349. 

[b] Evidence held insufficient.— 
(1) In an action to compel restoration 
of a crossing. Laverty v. New York 
Cent. R. Co., 166 NYS 164. (2) To 
show that the landowner was entitled 
to an order requiring a railroad com- 
pany to relocate a private farm cross- 
ing and substitute therefor an over- 
head crossing. Postle v. Chicago, ete., 
R. Co., 98 Nebr, 192, 152 NW 379. “(3) 
Evidence held not’ to show the exist- 
ence of a roadway under a trestle in 
a railroad roadbed at a time a rail- 
road company purchased the railroad 
property. Forsythe v. Southern R. 
Co., (Ky.) 113 SW 85. (4) The tem- 
porary closing of a crossing by a ten- 
ant of the landowner is not sufficient 
to show an intent on the part of the 
landowner to abandon his right or to 
authorize the railroad company to 
close up the crossing. Farwell v. 
Boston, etec., R. Co., 72 NM. H. 335, 56 
A751, 

41. Gray v. Burlington, etc., R. Co., 
37 Iowa 119: Jennings v. Missouri 
Pac. R. Co., 222 Mo. A. 455, 281 SW 54; 
Ellworth v. New Jersey Cent. R. Co., 
34 N. J. L. 93; Kendall v. Chicago, 
etc., R.-Co. (Tex. Civ. A.) 95 SW 757. 

42. Jones v. Seligman, 81 N. Y. 
190 [aff 16 Hun 230]; Buffalo Stone, 


[§ 437] f. Review. 
findings of a commission are not questioned on ap- 
peal, the absence of formal findings is not prejudi- 
The order will not be set aside when not 
an abuse of discretion.®+ 

[§ 438] g. Damages. 
duty with regard to fences, cattle guards, ete., the 
railroad, where liable in damages,®” is, as in other. 
cases,°® liable for the natural and direct or proxi-. 
mate consequences of the wrongful act or omission.®* 


SERN er 
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removal is conflicting, this question should be sub- 
mitted to the jury.*® 
coverable for failure to construct a crossing is for the 
jury to determine under the evidence.** As in oth- 
er civil actions,t® the jury must be properly in- 


The amount of damages re- 


When the sufficiency of the 


For breach of a statutory 


ete., Co. v. Delaware, etc., R. Co; uf 
Tb 604 [aff 130 N. Y. 152, 29 NE} 

43. Alabama, ete. R. Co. v. Ode- 
neal, 73 Miss. 34, 19 S 202; Jones v. 
See 81 N. Y. 190 [aff 16 Hun 


44, Alabama, etc., R. Co. v. Ode- 
neal, 73 Miss. 34, 19 S 202. 

45. Choctaw, etc., R. Co. v. Goset, 
70 Ark. 427, 68 SW 879. 

46. Hunter v. Burlington, ete. R. 
Co.. 76 Iowa 490, 91 NW 305. 

47. Richards v. Baltimore, etc., R. 
Co., (Del. Super.) 143 A 404. 

48. See Trial [38 Cyc 1598 et seq]. 

49. See cases infra this note. 

{a] Instructions held proper.— 
Under the statute which requires rail- 
road companies to maintain fences 
sufficient to “resist horses, cattle and 
live stock,” an instruction that a com- 
pany was required to maintain one 
sufficient to “‘turn stock” was not im- 
proper, the quoted terms being synon- 
ymeaus. Deal v. St. Louis, ete., R. Co., | 
144 Mo. A. 684, 129 SW 50. 

[b] Instructions properly refused. 
—In an action for damages for loss 
of pasture through failure to con- 
struct statutory cattle guards, an in- 
struction that if plaintiff suffered 
damage the jury should not consider 
any consequent damages for a period 
of more than sixty days from comple- 
tion of the railway is properly refused 
as incorrect. Breitenbach v. Anthony, ' 
ete.) RCo5 10 7Kant) 564, 719383122 

50. Dwyer v. Chicago, etc., R. Co.,? 
41 S. D. 535, 171 NW 760 [mod on 
reh 40 S. D. 84, 166 NW 237]. 

51. Dwyer v. Chicago, etc., R. Co.,: 
supra. 

52. See supra § 424. 

53. See Damages § 69. 

54. See cases infra this note. 

[a] Escaping animals.—Recovery 
may be had as for animals which es- 
cape from inclosures and are lost or 
injured. Stevenson v. Atlantic, ete.,’ 
R. Co., 187 Iowa 1318, 175 NW 501;) 
Gardner v. Smith, 7 Mich. 410, 74 AmD 
722; Southwestern Tel., etc., Co. v.. 
Krause, (Tex. Civ. A.) 92 SW- 431; 
pen v. Rutland, etc., R. Co., 30 Vt. 


{b] Landowner may recover for 
stock drowned in a pasture during an 
overflow, owing to the failure of a' 
railroad company to provide openings 
for crossings in its right of way 
fences, aS required by statute; and 
where it appears that the stock would 
have been drowned in an ordinary 
overflow, the fact that the flood was 
unprecedented will not affect the: 
question of defendant’s liability. 
Gulf, ete., R. Co. v. Clay, 28 Tex. Civ. 
A. 176, 66 SW 1115. 

{c] Cost of herding cattle.—(1) A 
landowner may recover damages for 
being compelled on account of the 
failure of the railroad company to 
construct cattle guards to incur the 
expense of herding his cattle to pre- 
vent them from escaping from his in- 
closures. Chicago, etc., R. Co. v. Beh- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The measure of damages for breach of a contract 
on the part of a railroad company to construct fene- 
es, cattle guards, or crossings is not the difference in 
the value of the land with or without such improve- 
ments,°® but is what it would reasonably cost to con- 
struct the same.°® Plaintiff is not, however, limited 
in his recovery to the cost of construction;>” but 
he may also recover damages for the inconvenience 
which he has already sustained,®* and special dam- 
ages occasioned by the failure of the railroad com- 
pany to construct or maintain the fences, etc., such 
as for injuries to stock, crops, or pastures.®® The 
measure of damages for the recessary destruction of 
a crossing in changing the grade of the railroad 
tracks depends upon the character and use of the 
erossing.®° 

Contract to build and maintain. The measure of 
damages in an action for breach of the agreement, 
_where a railroad company agrees to build and main- 
tain a fence through a farm and only builds the 
fence, is the annual cost of keeping the fence in re- 

air.°* 

[§ 439] 5. Penalty for Failure To Construct 
Crossings, Fences, or Cattle Guards—a. In General. 
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[51 C.J.] 719 


In order to compel a railroad to perform its duties 
relative to fences, the legislature may impose a pen- 
alty upon it for its failure to do so;°? and in many 
jurisdictions, by statute, a penalty may be recovered 
by a person interested upon failure of a railroad to 
construct crossings, fences, or cattle guards when 
it passes through private lands.°* These statutes, 
being penal, are strictly construed.°* The statutes 
have been held to apply to a failure to repair as well 
as to a failure to construct.®® Although the statute 
provides a penalty for failure to construct private 
crossings, and also for failure to construct cattle 
guards,°® where the crossing and the cattle guards | 
are within the one inclosure, only one penalty can 
be recovered.** The liability of the railroad does 
not depend upon whether the “party interested” has 
suffered any damage.°® The penalty may be recov- 
ered as often as the railroad fails to perform its 
duties,®® but after judgment for a penalty the com- 
pany is allowed a reasonable time before it is guilty 
of a further violation of its statutory duty.7° 
Notice to construct or repair. Under some of the 
statutes notice to the railroad to construct or repair 
is necessary to the recovery of the penalty.71. Where 


ney, 48 Kan. 47, 28 P 980. (2) On the 
other hand a landowner cannot, on 
failure or refusal of a railroad to 
fence its right of way as required by 
a statute which iis regarded as a mere 
police regulation, recover the cost of 
herding his cattle upon abutting pas- 
tures. Church v. Baltimore, ete. R 
WO. 10, Ohs Ay 80430) OnC. A. 3 44, 

. [ad] Loss in quantity of milk be- 
eause the owner was forced, by rea- 
son of the failure to fence, to stable 
his cows at night instead of leaving 
them in pasture cannot be recovered 
under the statute amounting to po- 
lice regulation. Church v. Baltimore, 
vee ReCoyj0FOh. Ax 80,530: O22: CraA 


4, 

[e]. Rental value of land cannot 
be recovered from the railroad on 
failure to maintain a fence. Barry v. 
Chicago, etc., R. Co., 149 Ill. A. 626. 

[f] Injury due to owner.—A land- 
owner cannot recover for unnecessary 
himself on 


injury inflicted by 
property. Southern Kansas R. Co. v. 
Isaacs, 20 Tex. Civ. A. 466, 49 SW 


690 (driving and “‘chousing”’ cattle to 
prevent escape through a gate in 
which a guard should have been 
placed). 

55. St. Louis, etc., R. Co. v. Lurton, 
72 Till. 118; Cincinnati Southern R. Co. 
v. Hudson, 88 Ky. 480, 11 SW 509, 
10 KyL 1043; Hrie, etc., R. Co. v. 
Johnson, 101 Pa. 555. But see Brown 
v. Pittsburg, etc., R. Co., 29 Pa. Super. 
131 (where a railroad company agrees, 
in consideration of a grant of a right 
of way, to construct a farm crossing, 
but fails to do so for the reason that 
it has constructed a public crossing 
which the landowner could use, the 
measure of damages for the breach 
of the agreement is the difference be- 
tween the market value of the farm 
with a suitable farm crossing and its 
market value without any other farm 
crossing than that at the public 
erossing). 

56. Cal.—Taylor v. Northern Page. 
Coast R. Co., 56 Cal. 317. 

Tll.—St. Louis, ete., R. Co. v. Lur- 
ton, 72 Ili. 118. 

Ind.—Louisville, etc. R. Co. v. 
Power, 119) ind. 269, “22 “NB)2761; 
‘Logansport, etc., R. Co. v.. Wray, 52 
ind. 578. ; 

Ky.—Cincinnati Southern R.. Co. v. 
Hudson, 88 Ky. 480, 11 SW _ 509, 10 
KyL 1048. See Van Jellico Min. Co. 
v. Rollins, 108 SW 235, 32 KyL 1190 
[mod on other grounds on reh 1il 
SW 328, 38 KyL 920] (holding recoy- 
ery not excessive). 

Mass.—Lawton v. Fitchburg, 
R. Co., 8 Cush. 230,54 AmD 753. 


etc., 


his’ 


57. Louisville, etc., R. Co. v. Sum- 
a 106 Ind. 55, 5 NE 404, 55 AmR 


58. Cincinnati Southern R. Co. vy. 


Hudson, 88 Ky. 480, 11 SW 509, 10 
KyL 1043. 
59. Chicago, etc., R. Co. v. Ward, 


16 Ill. 522; Louisville, etc., R. Co. v. 
Power, 119 Ind. 269, 21 NE 751; Chi- 
cago, ete., R. Co. v. Barnes, 116 Ind. 
126, 18 NE 459; Louisville, etc., R. 
Co. v. Sumner, 106 Ind. 55, 5 NE 404, 
55 AmR 719. But see Elizabeth, etc., 
R. Co. v..Prewitt, 8 Ky. Op. 654 (hold- 
ing that one cannot plant a crop in an 
uninclosed field and hold the railroad 
company liable for its destruction. be- 
cause it had violated its contract in 
failing to fence in the field). 

60. Speer v. Erie R. Co., 65 A 1024 


|Erev 70 N. J. Eq. 318, 62 A 943]. 


61. Erie, etc., R. Co. v. Johnson, 
101 Pa. 555. 
62. Hindman v. Oregon Short Line 


R. Co., 32 Ida. 133, 178 P 837. 

[a] Mode of imposition of penal- 
ties and the disposition of amounts 
collected being matters merely of leg- 
islative discretion. Hindman v. Ore- 


gon Short Line R. Co., 32 Ida. 133, 
178 P 83%. 
63. See statutory provisions. 


[a] . Validity.—Act March 23, 1887 
(Rev. St. [1895] arts 4427-4433), im- 
posing penalties on railroads failing 
to place crossings on lands on written 
demand of the owners is an attempted 
deprivation of property without due 
process of law and invalid. Bennett 
vi Gulf, ete. .R. Co. (Tex.,Civ..A.) 146 
SW 353. 

64. Kansas City, etc. R. 
Spencer, 72 Miss. 491, 17 S 188. 

[a] Particular statutes construed. 
—(1) Under the Texas statute requir- 
ing railroad companies to make cer- 
tain openings or crossings through 
their right of way fences, the penalty 
prescribed applies only to a failure to 
make such crossings upon demand of 
two or more citizens at places out- 
side of inclosures and independent of 
public highways, and not to a failure 
to make an opening in a fence divid- 
ing an inclosure. Missouri, etc., R. 
Co. v. Chenault, 92 Tex. 501, 49 SW 
1035. (2) Under the Wisconsin stat- 
ute imposing a penalty for failure to 
construct farm crossings for the land- 
owner, where the road passes through 
“inclosed lands,’ the lands must be 
entirely surrounded by a substantial 
fence or barrier of some kind rea- 
sonably calculated to turn stock, and 
the lands of such owner must be 
separately inclosed and not merely 
under a commoninclosure with the 
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lands of others. Miller -v. Chicago, 
etc.,,R. Co., 183 Wis. 183, 113 NW 384. 
(3) A statute requiring a certain rail- 
road company to fence its right of 
way in certain counties, and imposing 
a penalty -for violation, is aimed at 
the line of railroad described, and not 
at the particular corporation which 
owned and operated it, and is in the 
nature of a police regulation. Mis- 
souri, etce., R. Co. v. State, 92: Ark. 1, 
a oe 930, 135 AmSR 164, 31 LRA 


65. Missouri, etc., R. Co. v. State, 
“supra. 
66. See statutory provisions. 


67. Kansas City, etc., R. Co. vi 
Spencer, 72 Miss. 491, 17 S 168. ’ 

68. Kansas City Southern R. Co. 
v. Greer, 90° Ark.- 531, ° 119 SW 1120? 
Sardis, etc., R. Co. v.. Gordan, 100 
Miss. 786, 57 S 219. z 

[a] No special damage need be 
shown in order to authorize a recov- 
ery under a statute imposing a pen- 
alty for failure to construct cattle 
guards..on request of a landowner 
where the road passes through in- 
closed lands to be recovered by the 
“person aggrieved.” Kansas City, 
etc., R. Co. v. Pirtle, 68 Ark. 548, 60 
SW 657 (holding that the landowner 
is “aggrieved” by the mere failure of 
the company to construct the cattle- 
guard and is entitled to at least the 
minimum penalty prescribed by the 
statute in case it fails to do so). 

69. Chicago, ete., R. Co. v. Fitz- 
hugh, 83 Ark. 481, 104 SW 175; Kan- 
sas City, etc., R. Co. v. Spencer, 72 
Miss. 491,17 S 168. 

70. Alabama, -ete., R. Co. v. Ode- 
neal, 74 Miss. 827, 21 S 52. : 

[a] Thus, where judgment was 
rendered against a railway company 
for penalty for failure to maintain a 
proper stock gap and cattle guard, 
and the company immediately ap- 
pealed, but a few months later paid 
the judgment, the suit was a pending 
suit from the time the judgment was 
rendered until it was paid as regarded 
the time which the company was en- 
titled to repair the fence before a suit 
could be instituted for another pen- 
alty. Yazoo, ete., R. Co. v. Neal, 93 
Miss. 680, 47 S 673. 

71. See statutory provisions; 
cases infra this note. 

[a] Notice to railroad company.— 
Under a statute requiring railroad 
companies to construct cattle guards 
where the road passes through “any 
inclosed lands,’ and providing a pen- 
alty for failure to do so after ten 
days’ notice, the lands may be in- 
closed before or after the construc- 


and 


#20 (51°C. Ji] 
no provision is made for service of notice, service on 
a station agent is sufficient.‘* But where the no- 
tice must be served upon an agent or officer of the 
railroad, service upon a chief clerk in the office of 
a station agent is not service upon an agent within 
the meaning of the statute.“ Notice by one other 
than the owner of the land is not sufficient,“* al- 
though an owner may authorize a tenant to give no- 
tice in the owner’s name.*° 

Waiver. While it is said that a landowner may 
waive his right to recover a penalty for failure to 
construct stock guards by agreeing to accept a fence 
in lieu thereof,’® when notice 1s given to construct 
stock guards before the railroad constructs the fence 
there is no waiver.*? 

[§ 440] b. Actions To Recover Penalties—(1) 
Nature and Form of Remedy. The mode of reéov- 
ery 1s frequently provided by statute;** but where 
no statutory provision is made, the common-law ac- 
tion of debt is the proper form of action,’® and not 
an action on the case.8° The statutory penalty and 
also actual damages may be recovered in the same 
action.*t Under some of the statutes, however, it is 
held that the right to recover the penalty prescribed 
is an exclusive remedy, and that the amount of the 
penalty is intended as full compensation for the in- 
jury received, so that no action for damages can be 
maintained.*? 

[§ 441] (2) Parties and Persons Entitled To Sue. 


The statute can be invoked only by those whose lands 
tion of the railroad, but they must be[,R. Co. v. Jones, 
inclosed at the time when the notice 
is given.. St.. Louis, etc., R. Co. v. 
Hood, 67 Ark. 357, 55 SW 134. 


[b] Netice held sufficient.—(1) A|closed land 
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73 Miss. 
‘684 (the statute providing a penalty 
for failure to maintain cattle guards 
“where its track passes through in- 


[$§ 439-444 


are entered by the railroad,®* and cannot be invoked 
by one who owns land within the inclosure of a 
stock law district when the railroad does not enter 
his land.84 The fact that the crossing was from 
land owned in fee to land used by plaintiff as a ten- 
ant does not affect his right to the penalty.°® A ten- 
ant or lessee may sue for the penalty.°° <A ten- 
ant is not a necessary party to a suit by the land- 
owner for a penalty.’* 

[§ 442] (3) Pleading. To recover a penalty pro- 
vided by statute the declaration, petition, or com- 
plaint must allege such facts as bring it within the 
law.8° 

[§ 443] (4) Evidence. The general rules appli- 
cable in civil actions as to the admissibility®® and 
weight and sufficiency of evidence®® apply in ac- 
tions to recover penalties.°+_ Evidence that the land- 
owner took the proper steps to require construction 
of cattle guards should not be excluded.®? Hvidence 
of the value of stock injured by a defective cattle 
guard is admissible to enable the jury to determine 
the amount of the penalty.®°* In the absence of stat- 
ute to the contrary, the return of a constable is not 
sufficient proof of service of the notice.°* 

[§ 444] (5) Trial. Whether a crossing is eon- 
venient and suitable within the meaning of a stat- 
ute providing a penalty for failure to construct a 
suitable crossing is a question of fact for the jury.®® 
As in ciyil actions generally,®* proper instructions 


should be given to the jury.°7 An instruction which 
397, 18 S| construct, and damage, is sufficient. 
Atlanta, etc., R. Co. v. Fowler, 192 
Ala. 373, 68 S 283 (cattle guards). 
[bob] Petition held insufficient.—A 


to be recovered | petition alleging breach of a con- 


landowner’s notice to a railroad to 
repair “its stockguards where its line 
ef railroad enters [his]) in- 
elosed field,’ giving the particular 
section quarter where the road enters 
the land, and the section, township, 
and range. is sufficient. Kansas City 
Southern R. Co. v. Greer, 90 Ark. 531, 
536,119 SW 1121. (2) Where the stat- 
ute requires the notice to “contain a 
description of the point where such 
eattle-guard is desired.’ a notice to 
the company demanding a_ cattle 
guard between two named lots “whe ore 
your line of road crosses said line” 
is sufficient. Fenn v. Georgia Norti- 
ern R. Co., 116 Ga. 942, 43 SE 378 

72. St. Louis, ete., R. Co. v. Hale, 
82. Ark. 175, 100 SW 1148. 

73. Smith v. Southern R. Co., 132 
Ga. 57, 63 SE 801. 

74. Chicago, etc., R. Co. v. Adams, 
84 Ark. 14, 106 SW 600. 

Lies Chicago, etc., R. Co. v. Adams, 
su 

6. ' Kansas City Southern R. Co. v. 
Crossen, 103 Ark. 613, 147 SW 48. 


77. Kansas City Southern R. Co. v. 
Crossen, supra. 

78. See statutory provisions. 

79. Russell v. Louisville, ete. R 


Co., 93, Va. 3225.25 SE 99° 
Debt to recover penalties general- 
ly see Fines, Forfeitures, and Penal- 


ties § 86. 
80. Russell v. Louisville, ete., R. 
Co., 93 Va. 322, 25 SE 99. 


100 Miss. 786, 57 S 219; Kansas City, 
ete., R. Co. v. Spencer, 72 Miss. 491, 


17S 168. 

$2. .St: Louis, rete, Ri Cossv. Bu- 
sick, 74 Ark. 589, 86 SW ‘674; Choc- 
taw, etc., R. Co. v. Vosburg, 71 Ark. 


232, 72 SW 574 (each decided under 
the statute prescribing a penalty to 
be recovered by the landowner for 
failure of the railroad company to 
construct cattle guards). 

83. Gulf, etc., R. Co. v. Allen, 145 
Miss. 415, 110 S 844; Kansas City, etc., 


Siz Sardis, ete... R? | Colw. Gordon, 


by: the person interested,” confers no 
right of action upon persons who are 
not owners of lands entered by the 
railroad). 

[a] Owner of land adjacent to a 
right of way is not entitled to stat- 
utory damages for the railroad’s fail- 
ure to maintain stock gaps and cat- 
tle guards (Hemingway Code § 6686). 


Gulf, ete., R. Co. v. Allen, 145 Miss. 
415, 110 S 844. 

84. Kansas City, ete, R. Co. v. 
Jones, 73 Miss. 397, 18 S 684. 

85... Kansas, City; etc. oA) Co. wv. 


Spencer, 72 Miss. 491, 17 S 168. 

86. Yazoo, “ete. Ri (Col sven ouneg, 
(Miss.) 28 S 826. 

[a] Rule applied.—(1) A tenant or 
lessee is a person interested and may 
sue for the penalty prescribed for 
failure to maintain cattle guards, 
provided the road passes through the 
lands leased by him, although they 
are not separately inclosed (Yazoo, 
ete RR. Coltv:ir young, (Miss) 238° S 
826), (2) but not where the road only 
enters the lands leased by a different 
tenant of the same landlord, although 
under the same general inclosure 
(Southern R. Co. v. Murrell, 78 Miss. 
446, 28 S 824). 

87. Kansas City Southern R. Co. 
v. Crossen, 103 Ark. 613, 147 SW 48. 

88. Gill v. Atlanta, etc., R. Co., 24 
Ga. A. 780; 102 SH 457. 

[a] Declaration, petition, or com- 
plaint held sufficient.—(1) A declara- 
tion sufficiently shows a failure to 
“maintain” such a crossing which al- 


‘leges that defendant had constructed 


a crossing but for ‘six consecutive 
days left a train standing thereon 
wholly depriving plaintiff of its use, 
and that for the six days it “wholly 
neglected and refused to maintain 
said crossing.” Illinois Cent. R. Co. v. 
Denham, 82 Miss. 77, 33 S 839. (2) 
A complaint alleging ownership of 
lands, passage of railroad through 
them, demand to construct, failure to 


tract with defendant’s agent to main- 
tain gaps and road crossings neces- 
sary for plaintiff’s use and conveni- 
ence, depreciating the value of his 
land, causing destruction of a ten- 
ant’s crops and loss of rent, does 
not allege facts sufficient to bring 
the case within the statute provid- 
ing a penalty for failure to maintain 
cattle guards. Gill v. Atlanta, ete., R. 
Co., 24 Ga. A. .780, 102 SH 457. 

89. See Evidence §§ 89-162. 

90. See Evidence §§ 1730-1806. 

91. See case infra this note; and 
notes 92-94. 

[a] Evidence held sufficient to 
show giving of a notice to erect cat- 
tle guards where a railroad entered 
and left land, which distinctly fixed 
or designated the places for the erec- 


tion of the cattle guards. Atlanta, 
ete: R.2Co.ve Pawler, 192 Alare3irsy 
68 S 283. 

92. Russell v. Louisville, ete., R. 


Cos, 937 Va. 3225525 SE 99: 

9S2 St. Louis, etc., R. Co. v. Busick, 
74 Ark. 589, 86 SW 674. 

94. St. Louis, ete:, R. Co. v. Men- 
denhall, 71 Ark. 133, val SW 269; Kan- 
sas City, etc., R. Co. v. Lowther, 68 
Ark. 238, 57 SW 518. 

[a] Certificate of sheriff, although 
not proof of service, cannot be used to 
contradict plaintiff's statement that 
he himself served the notice. St. 
Louis, ete., R. Co. v. Mendenhall, 71 
Ark. 133, 71 SW 269. 

95. Sardis, etc., R. Co. v. Gordan, 
100 Miss. 786, 57 S 219. 

See Trial [38 Cye 1594 et seq]. 

97. See cases infra this note and 
note 98. 

{a] Instructions held proper.—(1) 
An instruction, in such case, which 
requires plaintiff to show that the 
guards were insufficient as a con- 
dition of recovery, is not objection- 
able as making the company an in- 
surer of their safety. Kansas City 
Southern R. Co. v. Greer, 90 Ark. 531, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is substantially in the language of the statute is 
good.®8 

[§ 445] 6. Construction by Landowner and Re- 
covery from Railroad Company*—a. In General. In 
some jurisdictions the statutes provide that, if the 
railroad company fails or refuses to construct the 
fences required, the landowner may do so and re- 
cover therefor from the railroad company,®? and 
there are similar provisions in regard to cattle 
guards’ and farm crossings.” The statutes also au- 
thorize the making of necessary repairs by the land- 
owner,* and if the railroad company constructs a 
fence and it is not such as the law requires, the 
landowner may make it sufficient,* or if the rail- 
road company undertakes to repair the fence and 
does not repair it, properly, the landowner may make 
such further repairs as are necessary,°® or if the 
fence is permitted to become so defective that it 
cannot be repaired, the landowner may build a new 
fence and recover therefor.® The fact that the land- 
owner’s other fences are out of repair does not affect 
his right to repair a fence along the right of way 
and recover therefor upon failure of the railroad 
company, after notice, to do so. The statutes in 
some cases authorize a recovery of double the value,® 
or the recovery of attorney’s fees.° The landowner 
cannot recover compensation for any fencing which 
it was not the duty of the railroad company to pro- 
vide,*° as where his lands were not inclosed by a 
lawful fence and the statute only requires the com- 
pany to fence its track in such ecases;+! and, if the 
statute allows a certain period after the road is com- 
119 SW 1121. (2) Neither is.an in- 
struction which declares that the bur- 
den of showing mitigating circum- 
stances is on the company objection- 


able as requiring the jury to return 
@ verdict for 


structs them, 


crossing. 
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crossings the landowner, if he con- 
as well as for the construction of the 


R. Co., 104 Mo. A. 561, 79 SW 490. 
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pleted before any liability for failure to fence will 
attach, the landowner cannot fence and recover 
therefor before the expiration of this period.1? So 
there can be no recovery under the statute for a 
fence constructed by the landowner where the cost 
of such fencing as the statute requires was included 
in his assessment of damages in the condemnation 
proceedings,+® or the landowner agreed to construct 
them and received compensation therefor;** but a 
personal contract on the part of the landowner to 
construct fences will not prevent his grantee who 
takes without notice of the contract from fencing and 
recovering therefor from the railroad company.*? 

Itemized statement. Some statutes require that 
after the construction or repairs the landowner shall 
furnish the railroad company an itemized statement 
of the expense a certain number of days before 
suit.1® 

Receivership. Where the statute provides that 
upon failure of the railroad company to fence its 
road the adjoining landowner may do so and recover 
double the cost of the fencing, an action for such 
recovery may be maintained against the company, 
although the road is in the hands of a receiver.+* 

Damages for failure to construct. Although 
there is authority to the contrary,!® it is generally 
held that statutes providing that upon failure of 
the railroad company to construct or repair fences 
the landowner may do so and recover the value there- 
of from the railroad company impose no duty upon 
the landowner to do so,!® but are merely permissive, 
affording a cumulative remedy,?° and do not af- 


39--Ind. A. 11, 78 NE 1055; Terre 


may recover therefor | Haute, ete., R. Co. v. Salisbury, 38 
Tnds Ay TOO8 774 NB L097. 
Birlew v. St. Louis, etc., 10. Missouri Pac: (Ri Coun Young- 


strom, 47 Kan, 349, 27 ‘P 982; Sharp 


Kansas City Southern R. Co. v. Greer, 
supra (in a suit against a railroad 
company by “the party aggrieved” 
for the penalty for failure to perform 
its duty, to repair its stock guards 


after notice, the jury are not required |, 


to return a verdict for the maximum 
penalty, unless mitigating circum- 
stances are Shown, nor are they re- 
quired to measure the amount of their 
verdict by the actual damages shown, 
but they may consider the damages 
and the mitigating circumstances in 
fixing the amount of the penalty). 

[b] Instructions as to weight of 
evidence are properly refused. Choc- 
taw, etc., R. Co. v. Goset, 70 Ark. 427, 
68 SW 879 (that the mere fact that 
animals occasionally passed over 
stock guards was not sufficient evi- 
dence that the guards were unsuit- 
able). 

98. Kansas City Souther RCo. Ve 
Greer, 90 Ark. 531, 119 SW 1121. 

99. See statutory provisions; cases 
infra this section; and §§ 446-448. 

[a] Either owner or occupant of 
the lands may, under the statute, con- 
struct fences upon a failure of the 
railroad company after notice to do so 
and recover therefor. Indiana, etc., 
R., Co. v. Sampson; 81 Ill. A.-513. 

1. See statutory provisions; cases 
infra this section; and §§ 446-448. 

2. See statutory provisions; and In- 
diana Union Tract. Co. v. Seisler, 58 
Ind. A. 507, 106 NE 911, 108 NE 44 
(holding statutory remedy adequate 
and preventive of a remedy by spe- 
cific performance of a covenant to 
construct a private grade crossing). 

{a] Approaches to crossings.— 
Since it is the duty of the railroad 
company to construct approaches to 


the maximum penalty. 3. 


See statutory provisions; cases 
infra this section; and §§ 446-448. 

4. Lakes) Eirie;, .ete., . Rey ‘Cony Vv. 
Deutsch, 60 Ill. A. 144; Chicago, etc., 
Se, v. Croy, 33 Ind. A. 461, 71 NE 

Gls 

5. Chicago, etc., R. Co. v. Irons, 38 
Ind. A., 196, 78 NE):207. , 

6. Terre Haute, etc., R. Co. v. Er- 
del, 163 Ind. 348, 71 NE 960; Van- 
dalia’ Ric.Coim vei Smith, 450 Inds 2A. 
713, 91 NE 607; Vandalia R. Co. v. 
Muhn, 45 Ind. A. 703, 91 NE 612; Van- 
dalia R. Co. v. Blum, 45 Ind. A. 697, 91 
NE 607; Vandalia R. Co. v. Selten- 
right, 40 Ind. A. 659, 82 NE 980; 
Terre Haute, etc., R. Co. v. Salmon, 
34 Ind. A. 564, 73 NE 268. See Van- 
dalia R. Co. v. Cox, 43 Ind. A. 736, 86 
NE 1032; Vandalia R. Co. v. McAn- 
inch, 43 Ind. A. 221, 86 NE 1031 
(both holding that the landowner may 
recover from defendant railroad the 
cost of building a fence, although it 
appears that there was at one time a 
fence, but that for three years prior 
to the notice to construct there had 
been none). 

7. Vandalia R. Co. v. Fetters, 40 
Ind. A. 615, 82 NE 978. 

8. See statutory provisions; and 
Lake Erie, etc., R. Co. v. Deutsch, 60 
Daly Aw tee: indiana; ‘ete, Re Con 
Sampson, 31 Ill. A. 513 [aff 132 Il]. 527, 
24 NE 609] (both applying such 
statutes). 

9. See statutory provisions; 
cases infra this note. 

[a] Proof that plaintiff employed 
attorney is not essential to author- 
ize the allowance of an attorney’s fee. 
If his complaint was signed by an at- 
torney, who represented him in the 
subsequent proceedings, it is suffi- 
cient. Vandalia R. Co. v. Stephens, 


and 


v. Quincy, etc., R. Co., 139 Mo. A. 525; 
123 SW 507; Welles v. Northern Cent. 
R: Co.; 50a... 62:0; 25 Ax51. 

11. Missouri Pac. R. Co. v. Young- 
strom, 47 Kan. 349, 27 P 982. 


12. McNear v. Wabash R. Co., 42 
Mo. A. 14. . 
13. Welles v. or fhen Cent. R. 


Co. 150 Paw 620, 251A 

14, Warner v. Bates 
Co; 401 Oh, Sta205, 

15. Pittsburg, ete., R. Co. v. Bos- 
worth, 46 Oh. St. 81, 18 NE 533, 2 
LRA 199 [afi 1 Oh. Cir iCt.69, On, 
Cir. Dec. 42]. 

16. See statutory provisions; and 
case infra this note. 

[a] Evidence held sufficient to au- 
thorize a finding that the statement 
was properly furnished. Chicago, ete., 
R. Co; v. Croy, 33° Ind. AL’ 461, 71 NE 


UC eekL. 


671. 

17. Ohio, ete, R. Co. v. Russell, 
LTS ES 52,39 NE Sele 

[a] Reason for rule.—The com- 


pany is liable because the duty is im- 
posed directly by law upon it, and 
the appointing of a receiver does not 
affect the corporate existence of the 
company or its right or duty to per- 
form any acts required of it which 
may be done without interfering with 
the rightful management of the road 
by the receiver. Ohio, etc., R. Co. v. 
Russell, 115 Ill. 52, 3 NE 561. 

18. Millhouse v. Chicago, etc., R. 
eas) 7 Oh. Cir. Ct. 466, 4 Oh. Cir: Dec. 


19. Pittsburg, etc., R. Co. v. Smith, 
38 Oh. St. 410. 

20. Buttles v. Chicago, ete., R. Co., 
43 Mo. A. 280; San Antonio, etc., R. 
Co. v. Knoepfli, 82 Tex. 270, 17 SW 
1052; Texas, etc., R. Co. v. Young, 60 
Tex. 201: 3 


[51 C, J.—46] 
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feet his right to recover damages sustained by rea- 
son of the failure of the railroad company to con- 
struct or repair them,?! and the same rule applies 
to similar statutes relating to farm crossings ;?? but 
in an action for damages. sustained plaintiff cannot 
also recover the cost of future construction which 
at the time of the action he has not performed.?* 


[§ 446] b. Notice to Railroad 


statutes ordinarily: require the landowner before 
proceeding to construct or repair fences or cattle 
guards to give a certain notice to the railroad com- 
pany,?* and, unless it has been waived,?° a compli- 
ance with this requirement is essential to a recov- 
ery;°° but if the landowner has given notice of an 
intention to repair fences and it is found that they 
are too defective to be repaired, he may proceed to 
If the statute does not pro- 
vide within what time after notice the landowner 
shall construct or repair the fence, a delay, if not 


construct new ones.?7 


21. Toledo, etc., R. Co. v. Pence, 68 
Ill. 524; Buttles v. Chicago; etc., R. 
Co., 43 Mo. A. 280; Pittsburg, etc., R. 
Co. v. Smith, 38 Oh. St. 410, 412; 
San. Antonio, ete., R. Co. v. Knoep- 
fli, 82 Trex. 270, 17 SW 1052; Hous- 
ton, etc.,° R. Co. v. Adams, 63 Tex. 
200; Texas, ete., R. Co. v. Young, 60 
Rexs7 2,01 UiISts Auouls\vete., - Re Ont: 
Blackwell, (Tex. Civ. A.) 40 SW 860. 

“By the terms of the act no duty 
is imposed upon the landowner; he is 
invested simply with a right or priv- 
ilege which he may or may not ex- 
ercise at his election; the duty is 
upon the company. To hold that 
where this duty is neglected the land- 
owner must take the risk of pasturing 
his stock without the protection of 
a sufficient fence is simply to nullify 
the terms of the statute. It is cer- 
tainly not too much to say that he 
may fairly presume that the company, 
having neglected to keep the fence in 
proper condition, will take care to so 
run its trains as not to injure stock 
which may escape and stray upon the 
railroad track.” Pittsburg, ete., R. 
Co. v. Smith, supra. 

22. Sheridan v. Atchison, ete. R. 
Co., 56 Mo. A. 68; Green v. Morris, 
VOtG., ah. Co. 24, N. eines 4862 

23. Baltimore, etc., R. Co. v. Camp- 
bell, 109 Ill. A. 125. 

24. See statutory provisions; 
cases infra this section. 

{a] In Missouri (1) under the stat- 
ute, it is not necessary to give notice 
of the landowner’s intention to build 
a fence where the railroad company 
has failed to do so, but only in the 
case of repairs. McNear v. Wabash 
R. Co., 42 Mo. A. 14. (2) The word 
“repair,” as therein used, means to 
restore to a sound or good state after 
decay, injury, dilapidation, or partial 
destruction, and hence, where a law- 
ful fence, namely, one required to 
keep the landowner’s stock from get- 
ting onto the track, had not been con- 
structed, the adjoining owner was 
not required to give notice as a con- 
dition of his right to construct a law- 
ful fence and recover the cost from 
the railroad company. Sharp v. Quin- 
ey, etc., R. Co., 139 Mo. A. 525, 123 SW 
507. 

[b] Form, contents, and sufficien- 
cy of notice.—(1) The notice should 
show on its face the right of the per- 
son giving it to have the railroa'd com- 
pany build the fences, but where the 
evidence shows that it was given by 


and 


the owner of the land, it will be held 
sufficient. Indiana, etc., R. Co. v. 
Sampson s2 tly. A. 513.2), It sthe 


statute requires the notice to ‘“‘de- 
scribe the lands’”’ on which the fence 
is to be built, but does not prescribe 
any particular form of description, 
it is sufficient if it clearly indicates 
to the railroad company the land in- 


‘fence. 
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by Landowner. 


Company. The 


ment.?° 


tween the right 


tended. Lake Erie, etc. R. Co. v. 
Deutsch, 60 Ill. A. 144. (3) The In- 
diana statute requires that a notice 
for repairs must state the probable 
cost but contains no such requirement 
in regard to the construction of a 
fence, and where a fence is so defective 
that a new one must be built, the no- 
tice need not state the probable cost. 
Vandalia R. Co. v. Kanarr, 38 Ind. A. 
146, 77 NE 11385. (4) Where the stat- 
ute provides that the company shall 
construct the fence within a certain 
time after notice, the notice need not 
demand that it be constructed within 
this time. Indiana, ete, R. Co. v. 
Sampson, supra. (5) A notice ad- 
dressed to the railroad company by 
its initials instead of by its full name 
is sufficient. Indiana, ete., R. Co. v. 
Sampson, supra. (6) Anda mistake in 
the name of the railroad company in 
the notice is immaterial if it is of 
such a character that the company 
would not be misled and the notice is 
served upon the proper agent of the 
company. Vandalia R. Co. v. Kanarr, 
supra. (7) A notice in regard to the 
construction of farm crossings should 
specify with reasonable’ certainty 
what crossings are required. Green 
vis. Morris;* ete; -R: 'Co., 24° NN. J. La. 
486. (8) But it need not give the pre- 
eise location of the crossing, since 
the precise location is a matter which 
neither party has the absolute right 
to determine. Shea v. Cleveland, etc., 
R. Co., 250 Ill. 97,°95 N63 [rev on 
other grounds 158 Ill. A. 264]. 

{c] Notice held sufficient to en- 
title a landowner. to build a new 
Illinois, ‘ete.;, RavCor “yv.. ven, 
75 Ill. A. 621. 

[d] Service of notice.—One is a 
station agent within the statute pro- 
viding for service of notice to build 
fences who sells tickets for the rail- 
road company on commission, regard- 
less of whether trains stop regularly 
at such station or the amount of busi- 
ness transacted there, where the com- 
pany has advertised to the public that 
it would receive passengers at such 
station an'’d that tickets should be pur- 
chased ‘of such person. Malott v. 
Mapes, 111 Ill. A. 340. 

25. Pitman v. Louisville, etc., R. 
Co., 104 SW 693, 31 KyL 988. 

26. Chicago, etc., R. Co. v. Abbott, 
10-dnd. :A. 99,..37, NE 5577 sPitman ive 
Louisville, etc., R. Co., 104 SW 693, 31 
KyL 988. 

27. Terre Haute, etc., R. Co. v. Er- 
dei, 163 Ind. 348, 71 NE 960; Terre 
Haute, etc., R. Co. v. Salmon, 34 Ind. 
A. 564, 73 NE 268. 

28. Terre Haute, etc., R. Co. v. Har- 
hart, 35 Ind. A. 56, 73 NE 711. 

{a] Delay of. two years when in 
no way detrimental to the rights of 
the railroad company will not affect 
the right to recover. Terre Haute, 


prejudicial to the rights of the railroad company, 
will not affect his right to recover.?® 
[§ 447] c. Character and Location of Work Done 


Where a landowner constructs a 


fence upon failure of the railroad company to do so 
he must, in order to recover therefor, construct such 
a fence as the railroad company is required to con- 
struct ;2° but he is not obliged to construct the cheap- 
est kind of fence which will satisfy the require- 
So also he need not fence both sides of 
the track, although the railroad company is required 
to do so,*! or build the entire fence which he has 
notified the company to build, before he can recover 
for the part completed.*? 
to recover must also locate the fence where the rail- 
road company is required to locate it,?* which, if 
the statute requires the company to fence on the 
sides of the road, means along the dividing line be- 


The landowner in order 


of way and adjacent lands;** but 


ete, R. Co. Vv. Barhart, 35)Ind: As 56; 
73 NE 711. 

29. Indiana, etc., R. Co. v. Samp- 
son, 31 Ill. A. 513; Sharp v. Quincy, 
ete:, RK. Cor, 2395 Mona. 525/10 823 = Swe 
507; Chicago, ete., R. Co. v. Lyon, 50 
Nebr. 640, 70 NW 261. 

[a] Rule applied.—The fact that 
the railroad company has built simi- 
lar fences at other places to the one 
built by the landowner will not en- 
title him to recover if such a fence 
is not of the character that the rail- 
road company is required to build. 
Chicago, etc., R. Co. v. Lyon, 50 Nebr. 
640, 70 NW 261. 

_ 30. Terre Haute, etc., R. Co. v. Sal- 
isbury, 38 Ind. A. 100, 77 NE 1097. 

[a] Thus, while the landowner 
could not construct and recover for a 
fence that was unreasonably expen- 
Sive, he may recover the cost of a 
woven wire fence, although a barbed 
wire fence would have satisfied the 
requirement of the statute and been 
somewhat less’ expensive. Terre 
Haute, etc., R. Co. v. Salisbury, 38 Ind. 
A. 100, 77 NE 1097. 

31. Fletcher v. St. Louis, etc., R. 
Co., 73 Mo. 142. 

[a] Rule applied.—While the land- 
owner could not recover for construct- 
ing an incomplete portion of a fence 
on either one or both sides of the 
railroad, he may recover if he fences 
the entire length of the track through 
his lands on one side so as to protect 
the same without fencing on the oth- 
er side of the track. Fletcher v. St. 
Louis, ete., R. Co., 73 Mo.‘142. 

32. Toledo, etc., R. Co. v. Sieberns, 
63, h1) 2077 ) 

[a] Thus the landowner may sue 
for, and recover the value of, any con- 
siderable portion of the fence com- 
pleted by him before building the en- 
tire fence which he has notified the 
company to build. Toledo, ete., R. Co. 
v. Sieberns, 638 Ill. 217. 

33. Wabash, etc., R. Co. v. Zeigler, 
108 Til. 304; Hvansville, ete, RCo, 
Ries Huffman, 32 Ind. A. 425, 70 NE 

34. Oh hio R. Co. v. Peo., 121 
Ill. 483, 13 NED 336 [aff 21-T1l. “A. 234% 
Wabash, etc., R. Co. v. Zeigler, 108 
th 304: Evansville, ete 7 Re Covey 
Huffman, 32 Ind. A. 425, 70 NE 173; 
Chicago, ete., R. Co. v. Wood, 30 Ind. 
A. 650, 66 NE 9238. 

[a] In Missouri, (1) in an early 
case in the supreme court, the land- 
owner was permitted to recover al- 
though he constructed the fence on 
the company’s land near the dividing 
line, the court holding that the sides 
of the road mean the vacant spaces 
between the tracks or roadbeds prop- 
er and the outer lines of the road. 
Marshall v. St. Louis, ete., R. Co., 51 
Mo. 138. (2) But in a later case in 
the Kansas City court of appeals, in 
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a slight mislocation, while not coneluding the rail- 
road company as a boundary line,*® will not defeat 
the landowner’s right to recover the cost of con- 
The landowner has no right 
to set the fence back upon the right of way so as to 
deprive the railroad company of any part thereof,?7 
but if the railroad company itself voluntarily lo- 
cates the fence away from this line upon its right 
of way and fails to keep it in repair, the landowner 
may repair it where located and recover therefor.** 

[§ 448] d. Actions for Recovery. The statutes 
authorizing a construction by the landowner and a 
recovery from the railroad company are ordinarily 
of a penal character,®® and plaintiff must bring him- 
self clearly within their provisions.*° 

Pleading. The complaint must allege every fact 
essential to a recovery,*! and so must allege that the 
road was not properly fenced at the time the notice 
was given,*? that it had been constructed for such 
length of time as to make it the duty of the railroad 
company to fence,*® that a proper notice to the rail- 


structing the fence.?® 


which no reference to the former 
case was made, the rule of the text 
was followed. McNear v. Wabash R. 
Co., 42 Mo. A. 14. 
_ [b] Explanation of rule.—The rule 
that the fence must be constructed 
along the dividing line between the 
right of way and adjacent lands does 
not mean that it cannot be set entirely 
upon the right of way, but it does 
reauire that it shall be substantially 
along the dividing line. Wabash, etc., 
R. Co. v. Zeigler, 108 Ill. 304; McNear 
v. Wabash R. Co., 42 Mo. A. 14. 

35. Vandalia R. Co. v. Seltenright, 
40 Ind. A. 659, 82 NE 980. 


36. Vandalia R. Co. v. Seltenright, 
supra. 
{a] Rule applied’to a slight mislo- 


cation of only six or eight inches 
within the limtits of the right of way, 
on reconstructing a fence which had 
been allowed to go to decay. Van- 
dalia R. Co. v. Seltenright, 40 Ind. A. 
659, 82 NE 980. 

37. Wabash, etc., R. Co. v. Zeigler, 
108 Ill. 304;. Vandalia R. Co. v. Ste- 
phens, 39 Ind. A, 11, 78 NE 1055; Mc- 
Near v. Wabash R. Co., 42 Mo. A. 14. 

88. Jake Erie, etc.,. R. Co. v. 
Deutsch, 60 Ill. A. 144. 

39. Wabash, etc., R. Co. v. Zeigler, 
108 Ill. 304; Indiana, etc., R. Co.. v. 
Sampson, 31 Ill. A. 513;. McNear v. 
Wabash R. Co., 42 Mo. A. 14. But 
see Chicago, etc., R. Co. v. Woodard, 
13 Ind. A. 296, 41 NE 544; Midland 
R. Co. v. Gascho, 7 Ind. A. 407, 34 NE 
643 (both holding the statutes rem- 
edial in their nature, and entitled to 
a liberal construction). 

40. Wabash, etc., R. Co. v. Zeigler, 
108 Ill. 304; Shea v. Cleveland, etc., 
R. Co., 158 Ill. A. 364 [rev on other 
grounds 250 Ill. 97, 95 NE 63]; Bal- 
timore, etc., Southwestern R. Co. v. 
Campbell, 109 Ill. A. 25; Indiana, etc., 
R. Co. v. Sampson, 31 Ill. A. 513 [app 
dism 132 Ill. 527, 24 NE 609]; Mc- 
Near v. Wabash R. Co., 42 Mo. A. 14. 

[a] Tllustration.—Under the stat- 


ute providing that on failure or re- 


fusal of a railroad company to con- 
struct crossings the landowner en- 


titled thereto may after notice to the 


company construct it and _ recover 
from the company double the value 
thereof, if a railroad company re- 
moves a farm crossing without pro- 
viding another the landowner cannot 
recover the cost of constructing the 
crossing where he has not given any 
notice to the company or constructed 
crossings himself, since the remedy 
must be enforced as the statute pre- 


scribes. Baltimore,. ete. R. Co. v. 
‘Campbell, 109 Ill. A. 25. 
41. Evansville, etc, R. Co. v. Huff- 


man, 32 Ind. A. 425, 70 NH 173; Lake 
Erie, etc., R. Co. v. Lannert, 1 Ind. A. 
102, 27 NE 324, 
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tion.*7 


Proof. 


[a] In Kentucky, under the. stat- 
ute, the complaint must allege that 
the notice 
given to the railroad company and 
that the abutting land was improved 
or inclosed, or if unimproved and un- 
inclosed that it had been previously 
inclosed on three sides with sufficient 
fences, or with fences and natural 
barriers which will prevent the egress 
of stock. Pitman v. Louisville, etc., 
R. Co., 104 SW 6938, 31 KyL 988. 

42. Midland R. Co. v. Gascho, 7 
Ind. A. 407, 34 NE 643; Lake Erie, 
etc., R. Co. v. Lannert, 1 Ind. A. 102, 
27 NE 324. ; 

[a] Allegation sufficient.—An al- 
legation that the road was not fenced 
when the act requiringsrailroad com- 
panies to fence their tracks was 
passed, and that after the act was 
passed defendant failed to fence its 
track, sufficiently shows that the 
road was not fenced at the time no- 
tice was served upon the company. 
Midland R. Co. v. Gascho, 7 Ind. A. 
407, 34 NE 643. 

43. Chicago, etc., R. Co. v. Vert, 24 
Ind. A. 78, 56 NE 139; Midland R. 
Co. v. Gascho, 7 Ind. A. 407, 34 NE 
643; Lake Brie, etc., R. Co. v. Lan- 
nert, 1 Ind. A. 102, 27 NE 324. 

[a] Allegation sufficient..—Where 
the complaint alleges that defendant 
has owned and operated its line of 
railroad through the county in which 
the land is situated for several years 
past, it sufficiently shows the comple- 
tion of the road more than twelve 
months prior to the service of the no- 
tice as required by the statute. Mid- 
land R. Co. v. Gascho, 7 Ind. A. 407, 
34 NE 643. 

44. Vandalia R. Co. v. Miller, 45 
Ind. A. 366, 90 NE 907;, Chicago, etc., 
R. Co. v. Vert, 24 Ind. A. 78, 56 NE 
139; Midland R. Co. v. Gascho, 7 Ind. 
A. 407, 34 NE 643; Pitman v. Louis- 
cule, ete., R. Co., 104 SW 698, 31 KyL 


[a] Allegation sufficient.—A com- 
plaint which alleges that plaintiffs 
gave written notice to defendant of 
their intention to fence is sufficient 
on demurrer, under a statute provid- 
ing that such notice shall be served 
on “the nearest freight receiving and 
shipping agent employed by the com- 
pany or person controlling and oper- 
ating said railroad.” Midland R. Co. 
v. Gascho, 7 Ind. A. 407, 34 NE 643. 

[b] Allegation insufficient because 
it did not aver written notice which 
the statute required. Chicago, etc., R. 
Co. v. Vert, 24 Ind. A. 78, 56 NE 139. 

[ec] Notices to fence and repair.— 
In view of Burns St. Annot. (1901) 
§ 5324, prescribing a time within 
which a railroad must construct a 
fence on its right of way, and defin- 
ing the landowner’s right where the 


required by statute was, 
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road company was given,** and that the landowner 
constructed a fence of such character and at such 
place as the law requires,*® stating its cost,*® and, 
where such fact is material, the date of its comple- 
So it has been held necessary, where the 
statute excepts certain places from the duty of fenc- 
ing, to negative such exceptions in the complaint.*® 
It is not necessary, however, to file with, or embody 
in, the complaint the notice to the railroad com- 
pany,*® or the itemized statement of the landowner’s 
expenses which the statute requires to be furnished 
to the railroad company.°° 

Plaintiff must also upon the trial estab- 
lish by proof every fact essential to a recovery,’* 
and must therefore show that the road had been com- 
pleted for such time as to make it the duty of the 
railroad company to fence at the time the notice was 
given,*? that his lands were inclosed by a lawful 
fence where the statute only requires the company 
to fence its tracks in such cases,*? that a proper no- 
tice to the railroad company was given,** and that 


railroad fails to build, and § 5325, 
relating to the railroad’s duty to 
maintain a fence already construct- 
ed, and defining the landowner’s right 
on the railroad’s failure to maintain, 
where a complaint counted separate- 
ly on the two sections, it was no de- 
fense that the complaint was for the 
recovery on the same fence, and that 
the notice served on defendant, as 
alleged in the complaint, to the effect 
that defendant had failed to fence its 
right of way, related to the same 
fence, as the railroad was bound to 
know whether it had built and main- 
tained the required fence, and the 
service of notice could not alter these 
facts. Vandalia R. Co. v. Miller, 45 
Ind. A. 366, 90 NE 907. 

45. Indiana, etc., R. Co. v. Samp- 
son, 31 Ill. A. 513; Vandalia R..Co.’v. 
Stephens, 39 Ind. A. 11, 78 NE 1055; 
Evansville, ete., R.. Co. v. Huffman, 
32 Ind. A, 425, 70 NE 173. 

[a] Allegation sufficient.—An av- 
erment that the fence was erected on 
the line between a railroad right of 
way and the land of an adjoining own- 
er alleges a substantial compliance 
with Burns St. Annot. (1901) §§ 5328,° 
5324, requiring the fence to be built 
on the margin or border of the right 
of way aS near as practicable to the 
line between the right of way and the 
abutting owner, and entitles the own- 
er to recover from the railroad the 
expense of erecting the fence. Van- 
dalia R. Co. v. Stephens, 39 Ind. A. 
11, 78 NE 1055. 

46. Indiana, etc., R. Co. v. Samp- 
Ssonje3h 111. VAC +513. 

47. TFvansville, etc., R. Co. v. Huff- 
man, 82 Ind. A. 425, 70 NE 173. : 

48. Evansville, etc., R. Co. v. Butts, 
26 Ind. A. 418, 59 NE 1070; Chicago, 
ete., R. Co. v. Vert, 24 Ind. A. 78, 56 
NE 139. See Vandalia R. Co. v. Sha- 
‘dle, 40 Ind. A. 682, 82 NE 999 (action 
brought under a statute requiring de- 
fendant to repair, which statute con- 
tains no exceptions). Contra Midland 
R. Co. v. Gascho, 7 Ind. A. 407, 34 NH 
643, 

49. Chicago, etc., R. Co. v. Ross, 
8 Ind. A. 188, 35 NE 290. 

50. Vandalia R. Co. v. Fetters, 40 
Ind. A. 615, 82 NE 978; Vandalia R. 
Co. v. Kanarr, 38 Ind. A. 146, 77 NE 


D135. 

51. McNear v. Wabash R. Co., 42 
Mo. A. 14. 

52. Chicago, ete., R. Co. v. Abbott, 


10° Ind. A. 99, 37 NE-557: MeNear ¥v. 
Wabash R. Co., 42 Mo. A. 14. 

53. Missouri Pac. R. Co. v. Young- 
strom, 47 Kan. 349, 27 P 982. 

54. Chicago, etc., R. Co. v. Wood- 
ard, 13 Ind. A. 296, 41 NE 544; Chi- 
cago, etc., R. Co. v. Abbott, 10 Ind. 
A. 99, 37 NE 557. 

[a] Evidence held sufficient.—In 
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plaintiff construeted such a fence at such place as 
the law required.**  Plaintiff’s ownership of the 
land is sufficiently shown by proof that he and his 
grantees had been in possession for many years claim- 
ing to own it, without producing the title papers, 
in the absence of any evidence to the contrary.°° 

Basis of recovery. Where the statute allows a 
recovery of the value or double the value of the 
fence or repairs, the reasonable value and not the 
actual cost is the basis of calculation for the amount 
recoverable,®? although the cost is evidence of the 
value.°® 

[§ 449] F. Waters and Watercourses*®>°—1, 
Right and Duty To Construct Railroad over or near 
Waters and Watercourses. While legislative au- 
thority 1s necessary, the legislature may, by ex- 
press or implied provisions of statute, authorize a 
railroad company to construct its road and build 
bridges across navigable waters,®° or upon lands 
under water or below the high-water mark,®* or 
across a canal.°? The construction of railroads over 
nonnavigable waters likewise requires legislative au- 
thority,°® and such authority may be expressly®* 
or impliedly®® conferred by statute, subject to any 
restrictions contained therein.°® 

Compelling construction and maintenance. A 
railroad company may be compelled by the exereise 
of the state’s police power to construct and maintain 
bridges or make changes in its roadbed so as to carry 
the absence of any evidence to the 


contrary, plaintiff's testimony that he 
served the notice in writing of his 


legislation, a 
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grant to construct a 
railroad carries with it the right to 72. 
bridge all rivers, whether navigable 


[§§ 448-451 


the road over a drain or watercourse.®? 

[§ 450] 2. Construction®°s—a, In General. A 
radeon or railroad bridge across navigable waters 
must be so constructed as not to interfere with navi- 
gation.°® <A railroad bridge which obstructs naviga- 
tion is a publie nuisance, particularly if constructed 
without legislative authority;7° but the construc- 
tion of a permanent railroad bridge without draws 
across nonnavigable waters is not a public nuis- 
ance.“ A railroad company which has erected a 
fixed bridge across a stream under a municipal fran- 
chise, and is about to construct a new bridge of the 
same kind on the abutments of the old one, cannot 
be compelled by the city to erect a drawbridge which 
will greatly increase the cost.*? 

Injury to wharf. Where a railroad company has 
in good faith located its road within the limits au- 
thorized by its charter, the fact that it may be con- 
structed upon or so as to injure a wharf does not 
entitle the owner to equitable relief against such con- 
struction.*? 

[§ 451] b. Obstructing or Diverting Flow of Wa- 
ter in Watercourse.** In crossing streams and wa- 
tercourses, the railroad company ‘must construet its 
road so as not to obstruct the flow of water,’® and 
must construct its bridges and culverts with suffi- 
cient openings and in such manner as properly to 
permit the passage of the water and prevent injury 
to riparian owners,’® taking into consideration the 
not a public nuisance) 


Buffalo v. Delaware, etc., R. 
Co., 126 App. Div. 125, 110 NYS 4838. 


intention to construct a fence, on one 
of .defendant’s agents, whose name 
he did not remember, but who claimed 
to be defendant’s agent, at the place 
of service, is sufficient to support a 
finding that a proper notice was giv- 
en. Chicago, etc., R. Co. v. Woodard, 
13 Ind. A. 296, 41 NE 544. 

[b] Evidence held insufficient.— 
The fact that a copy of the notice is 
made a part of the complaint is not 
sufficient evidence that it was given 
to the railroad company. Chicago, 
etc., R. Co. v. Abbott, 10 Ind. A. 99, 
387 NE 557. 

55. McNear v. Wabash R. Co., 42 


Mo. A. 14. 

56. Terre Haute, etc, R. Co. v. 
Smith, 65 Ill. A. 101. 

57. Terre Haute, etc., R.~€o. v. 


Smith, supra; Lake Erie, etc., R. Co. 
vy. Deutsch, 60 Ill. A. 144. 

58; > Terre Haute, ete., 2. Co. -v- 
Smith, 65 Dll. A. 101. 

59. Rights and liabilities as to: 
Navigable waters generally see Navi- 

gable Waters 45 C. J. p 398. 
Woters and watercourses generally 

see Waters [40 Cyc 542]. 

60. See Navigable Waters § 67. 


Construction and maintenance of 
bridges generally see Bridges §§ 6— 


61. See Navigable Waters § 250. 

62s J Peosey.8 Walshy 211) ND s¥ie7 90; 
105 NE 136; Tuckahoe Canal Co. vy. 
Tuckahoe, ete., R. Co., 11 Leigh (38 
Va.) 42, 36 AmD 374; Desjardins 
Canal Co. v. Great Western R. Co., 
TUE Aen bar (Ont e308, 

63. (Chicago, ete., R.aCo. v. Moffitt, 
75 Ill. 524; Abbott v. Kansas City, 
etc., R. Co., 83 Mo. 271, 53 AmR. 581. 

64. New York, etc., R. Co. v. Ham- 
let Hay Co., 149 Ind. 344, 47 NE 1060, 
49 NE 269; Graham v. Chicago, etc., 
RpiCoyso gine.) Av 2947 NED 7) Gl Oboe 
Abbott v. Kansas City, etc., R: Co., 
83. Mo. 271, 538 AmR 581. 

65. See case infra this note. 

[a] In Kansas, except as governed 
by L. (1905) e 215, and supplemental 


or nonnavigable, provided it does not 
interfere with the flow of a stream or 
ereate danger of floods from the ob- 
struction of bridge piers. Kaw Val- 
ley Drain. Dist. v. Missouri Pac. R. 
Cor, -99 dkan 788). L6L Pe ng3%s 

66. See infra §§ 453, 454. 

67. Chicago, etc., TE CONnav, Ap- 
panoose County, 182 Fed. 291, 104 CCA 
573, 31 LRANS 1117 [aff 170 Fed. 
665]; Chicago, etc., R. Co. v. Sprague, 
140 Minn. 1, 167 NW 124; Chicago, 
etc., R. Co. v. Minneapolis, 115 Minn. 
460, 133 NW 169, 51 LRANS 236, Ann 
Cas1912D 1029 [aft 232 U. S. 430, 34 
Sct 400; 58 Le .ed. 6711; Nashville, 
ete., R. Co. v. Middle Fork Obion 
Drain. Dist. No. 6, (Tenn.) 261 SW 
975 (dictum); Missouri, etc., R. Co. v. 
Rockwall County Levee Impr. Dist., 
117 Tex. 34, 297 SW 206 [rev (Civ. A.) 
266 SW 163]. 

{a] In Canada the board of rail- 
way commissioners has no jurisdic- 
tion, under Railway Act (1906) §§ 26 
(2) or 26 (a), to make an order di- 
recting a railroad company to con- 
struct a water gate at the culvert on 
its right of way to protect applicants 
from being flooded. Trites v. Canadi- 
an Pac. R..Co., 21 CanRCas 1. 

Compelling construction of draw- 
bridge in place of fixed bridge see in- 
fra § 450. 

Expense of building or maintaining 
bridges or culverts where drain cross- 
es railroad see Drains § 188. 

68. Flooding lands as ground for 
compensation in condemnation pro- 
ceedings see Eminent Domain § 147. 

Liability for injuries from con- 
struction or maintenance over or near 
waters and watercourses see infra § 
1208. 

69. See Navigable Waters § 67. 

70. See Navigable Waters § 71. 

71. Joilet, etc., R. Co. v. Healy, 94 
Ill. 416 (holding that the Healy slough 
which empties into the south branch 
of the Chicago River is not a naviga- 


ble stream, and the erection of a per- 
manent railroad bridge across .it is 


73. Fall River Iron Works Co. v. 
Old Colony, ete, R. Co., 5 Allen 
(Mass.) 221. 

Injuries to wharves or docks gen- 
erally see Navigable Waters § 186; 
Wharves [40 Cye 900]. 

Statutory provisions see infra § 455. 

74. Cross references: 
Liability for injuries from: 

Defective bridges generally 

Bridges §§ 63-66. 
Obstructing flow of water by rail- 
road bridge or other works see 
Waters [40 Cyc 573]. 
Right to compensation under law of 
eminent domain see Eminent Do- 
main §§ 146, 147. 


see 


75. Ala.—Buckalew v. Lusk, 198 
Ala. 519, (73S) 917. 
Ill.—Fincher_ v. Baltimore, ete., 


Southwestern R. Co., 


LG tle AS oe an 
Chicago, ete., 


R. Co. v. Carpenter, 125 
INN 


Ind.—New York, etc. R. Co. v. 
Hamlet Hay Co., 149 Ind. 344, 47 NE 
1060, 49 NE 269; Pennsylvania 1s MOG), 
v. Watson, 82 Ind A. 496, 146 NE 763. 

Kan.—Kaw Valley Drain, Dist. v. 
Mee Pace. KR. 'Co.,1 99) Kan. 18s iio 

La.—Kirk v. Kansas Cee OC a ty 
Co., 51 La. Ann. 667, 25 S 4 

Mo.—Abbott v. Kansas  Gety, 
R. Co., 83 Mo. 271, 53 AmR 581. 

N. Y.—Howard Voesutealo, 2 Neve 
241, 105 NE 426. 

Tex.—International, oh, 1a 
Walker, (Civ. A.) 97 SW 1081. 

76. 7TH eno v. Chicago, etc.; 
R. Co., 203 Ill. A. 98; Welch v. Cleve- 
land, etc., R. Gor "461 Il. A. 185; Gais- 
er v. Chicago, ete., Riv Con 16a Wie ove 
90; Chicago, etc, R, Co. v. Carpenter, 
25 TASC: 

Ind.—Pennsylvania R. Co. v. Wat- 
son, 82 Ind. A. 496, 146 NE 768; Cleve- 
land, CtChP RCo. Ne Woodbury Glass 
Co., (A.) 120 NE 426; Dunn v. Chica- 
go, ete., R. Co., 63 Ind. A. 553, 114 NE 
888; Southern R. Co. v. Weidenbren- 
ner, 61 Ind. A. 314, 109 NE 926. 

Mass.—Bryant v. Bigelow Carpet 


ete:, 


Comeve 


*By ALBERT DEFOREST TYLER (§§ 449-458). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nature of the country,’” and making provision for 
the amount of water at all seasons,7® and under con- 
ditions of storm and flood which are likely to ocecur,*® 
and for the passage of floating ice’® and driftwood* 
which may reasonably be expected. So a railroad 
company must construct its roadbed through a city 
in such a manner as not to obstruct a natwral drain,®? 
and this duty is a continuing one, to be performed 
as the necessity thereafter arises.°? Where a rail- 
road company builds an embankment on land of 
which it owns the fee, adjacent to a bridge over a 
stream, it should provide an outlet for overflowing 
water. The railroad company has no right to 
divert a stream so as to discharge the water upon the 
lands of another at a different place,*® or so as 
wrongfully to deprive one entitled thereto of the use 
of the water of the stream,*® and if ‘any diversion 
is necessary on account of cuts or fills, a suitable new 
channel must be constructed and maintained.§* The 
matter of diverting a stream may, however, be regu- 
lated by contract between the railroad company and 
the landowner,** and the landowner may have a 
decree for specific performance of such an agree- 
ment.®° 

Restoration of previous conditions. Where a rail- 
road crosses a watercourse, it is the duty of the com- 
pany to restore such watercourse to its former condi- 
tion of usefulness and safety, even in the absence 
of express statutory requirement.®° So, where a 
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temporary diversion of the waters of a stream is nec- 
essary during the process of construction, the com- 
pany must afterward restore the stream to its old 
channel.°+ 

[§ 452] c. Obstructing or Diverting Flow of Sur- 
face Waters.°* With regard to surface waters, rail- 
road companies are, in the absence of statute, gov- 
erned by the same principles as are applicable to pri- 
vate owners.°? <A railroad must so construct its 
road as not to interfere with the natural drainage 
of the lands over or adjacent to which it passes,°*# 
and it has no right to divert and collect surface wa- 
ters and discharge the same in large quantities upon 
the lands of another.®®> But it is not obliged to keep 
open ditches outside of its right of way upon the land 
of another,®® or to construct ditches for the purpose 
of draining adjacent lands,®’ glthough on the other 
hand it has been held that, if the company builds 
an embankment, it must construct culverts and 
drains sufficient to carry across the right of way the 
natural drainage,®® but that it is not bound to pro- 
vide sources of egress for accumulations of water 
due to extraordinary rains.°® The duty of con- 
structing culverts in embankments may be imposed 
by contract between the railroad company and the 
landowner.* 

[§ 453] d. Statutory Provisions—(1) Construc- 
tion over or along Watercourses.2 In some juris- 
dictions the statutes expressly provide that, where 


' of a waterworks 


Co., 181 Mass. 491, 

Mo.—Abbott v. Kansas City, 
R. Co,, 83 Mo. 271, 53 AmR 581. 

Nebr. —Chicago, ete., R. Co. v. An- 
dreesen, 62 Nebr. 456, 87 NW 167. 

Pa.—Matteson v. New York Cent., 
etc., R. Co., 40 Pa. Super. 234. 

Vt.—Hatch vy. Vermont Cent. R. Co; 
25 Vt. 49, 

W. Va.—Neal v. Onie ree RCo 
47 W. Va. 316, 34 SE 9 

Eng.—Manser Vv. cee ete:,; UR. 
ComEd Ur oo eH eee an. Cac; 380: 
Coates v. Clarence R. Co. Russ: & 
M. 181, 5 EngCh 181, 39 Reprint 70. 

[a] Construction of piers’ for 
bridge.—(i) The right of a railroad 
company to build a bridge across a 
stream includes the right to place 
necessary piers on its banks and in 
the bed, and there is no liability for 
the proper exercise of this right, al- 
though there may be where a special 
injury results from its negiigent ex- 
ercise. Braine v. Northern Cent. R. 
Cosicds~ Pa. 43% 66) A985. Cpa Sova 
railroad company having power by its 
charter to cross a river, the property 
jcompany, by the 
erection of a viaduct, the viaduct may 
be constructed of more than one arch 
built on piles driven into the bed of 
the’ river and need not cross the 
stream by a single span or arch. 
Birmingham Waterworks v. London, 
ete, BR.) Co., 4, 1.) Repy IN. 8.7398. 

77. New York, etc., R. Co. v. Ham- 
let Hay Co., 149 Ind. 344, 47 NE 1060, 
49 NE 269. 


etc., 


78. New York, etc., R. Co. v. Ham- 
let Hay Co., supra; Dunn v. Chicago, 
ae Rw Coos. Ind) JAN F503," 4 ON 


79. Ala.—Buckalew v. Lusk, 
PAA ED LO pe oro a4. 

{il.—Dettmer v. Illinois Terminal 
R. Co., 210 Ill. A. 653; Drda v. Illinois 
Terminal R. Co., 210 Tl. A. 640. 

Ind.—New York, ete., R. Co. v. Ham- 
let Hay Co., 149 Ind. 344, 47 NE 1060, 
49 NE 269; Dunn v. Chicago, etc., R. 
Co., 63 Ind. A. 553, 114 NE 888; South- 
ern R. Co. v. Weidenbrenner, 61 Ind. 
A. 314, 109 NE. 926. 

Pa.—Matteson v. New York Cent., 
etc., R.‘Co., 40 Pa. Super. 234. 

W. Va.—Neal v. Ohio River Co., 49 
W. Va. 316, 34 SE 914. : 

80. McGlenneghan v. Omaha, etc., 
R. GCo.,7 25 Nebr...523, 41. NW 350, 13 


198 


AmSR 508. 

81. Pennsylvania R. Co. v. Watson, 
82 Ind. A. 496, 146 NE 7638. 

82. Shreveport v.' Kansas City, etc., 
R.-Co;, 126 a. 575, 51 S 648; 

83. Shreveport v. Kansas City, etc., 
R. Co., supra. 

84 Howard v. Buffalo, 211 N. Y. 
241, 105 NE 426. 

85. Buckalew v. Lusk, 198 Ala. 519, 
73 S 917; George v. Wabash Western 
R. Co., 40 Mo. A. 433; Wright v. Syra- 
euse, ete., R. .Co., 49 Hun 445,.3 NYS 
480 [aff 124 N. Y. 668, 27 NE 854]; 
Cadwell v. Canadian Pac. R. Co., 387 
ae L. 412, 10 OntWN 336, 28 DomLR 

86. Atchison, etc., R. Co. v. Long, 
46 Kan. 701, 27 P 182, 26 AmSR 165; 
Garwood vy. New York Cent., ete. R. 
Co., 83 N. Y. 400, 38 AmR 452 [aff 17 
Hun 356]; Cott v. Lewiston R. Co., 36 
N. Y. 214, 1 Transcr. A. 26, 34 HowPr 
222; Clark v. Pennsylvania R. Co., 145 
Pa. St. 438, 22 A 989, 27 AmSR 710. 

Diversion of streams generally see 
Navigable Waters § 106; Waters [40 


87. Cott v. Lewiston R. Co., 36 N. 
Y. 214, 1 Transcr. A. 26, 34 HowPr 222. 

88. Harrelson v. Kansas CityAceECs, 
R. Co., 151 Mo. 482, 52° Sw 368; Re 
Gray, 44 L. T. Rep. N. S. 567. 

[a] Effect of agreement.—W here 
the landowner agreed with a railroad 
company for the diversion of a stream 
and the location of a trestle under 
which it would pass at a certain point, 
neither he nor those claiming under 
him could afterward compel the rail- 
road company to change its location, 
although the natural elements had 
wrought such changes as to make a 
change in the location of the trestle 
desirable. Harrelson v. Kansas City, 
ete.; R. Co., 151 Mo. 482, 52 SW 368. 

[b] Supply of water—duration of 
duty.—A clause in an agreement by a 
railroad company binding the compa- 
ny to procure a supply of water as 
good as that cut off by the construc- 
tion of the road from the lands of the 
vendor only binds the company to do 
once for all that which may reasona- 
bly be expected to insure a sufficient 
supply of water, and does not bind it 
to do whatever may be necessary from 


| Cye 604 et seq]. 


time to time to secure that result. Re 
Gray, 44 L. T. Rep. \N. S. 567. ‘ 
89. Whitcombe v. St. John, ete., 


R. Co., 43.N. B. 42. 

90. Bernhardt v. Baltimore, ete., 
Southwestern R. Co., 165 Ill. A. 408; 
Watts v. Evansville, etc., R. Co., 191 
Ind. 27, 129 NE 315; Chicago, ete., R. 
Co.'v. Luddington, 175 Ind. 35, 91 NE 
939, 93 NE 273. 

Statutory provisions see infra § 


91. Lefurgy v. New York, etc., R. 
Co., 3 NYS 302. 
Statutory provisions see infra 


See Waters [40 Cyc 643]. 

Strange v. Cleveland, etc., R. 
Co., 245 Ill. 246, 91 NE 1036; Smith 
v. Toledo, etc., R. Co., 168 Ill. A. 670. 

95. Chorman v. Queen Anne’s R. 
Co., 19 Del. 407, 54 A 687; Frisbie v. 
Cowen, 18 App. (D. C.) 381; Eimers v. 
Cleveland, etc., R. Co., 158 Ill. A. 557; 
Kankakee, etc., R. Co. v. Horan, 23 
Tll, A..259; Curtis. v. Bastern R. Co., 
98 Mass. 428. é 

96. Joliffe v. Chesapeake, 
Co., (Va.) 20 SE 781. 

97." Wield'- vi Chicaso, ete; RiCos 
76 Mo. 614; Utter v. Great Western R. 
Co: Ie. Crs Be COntorsez: 

{a] But if landowner gives rail- 
road company permission to construct 
a ditch upon his land and the coms 
pany does not complete the ditch but 
leaves it so that its only effect is to 
earry off water from the railroad to 
plaintiff's land and leave it without 
any outlet, he may recover damages 


CECH ees 


for the resulting injury.° Utter ?v: 
Great Western R: Co., 17 U. C. Q. B. 
(Ont:) 392. 

98. Smith: wv. Toledo; “éte:; UR. Co: 
168 Ill. A. 670. 

99. Smith v. Toledo, etc., R. Co., 
supra. 

1.) Ball vacButtaloy ete. uC On LO 
Grant Ch. (Ont.) 506 (holding, how- 
ever, that specific performance of a 


contract to construct culverts will not 
be decreed against a purchasing com- 
pany where it purchases without 
knowledge of the contract and no no- 
tice thereof was given by the land- 
owner, and the cost of constructing 
them after the completion of the rail- 
road would impose a great hardship 
upon such company). 

2. Surface waters see infra § 454. 

Wharves, docks, and access to wr,- 
ters see infra § 455. 
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a railroad company constructs its road along or 


across a stream, it must do so in 


not to interfere with the free use thereof, and so 
as to afford security for life and property,*® or that 


it shall restore the stream to its 


such state as will not unnecessarily impair its use- 
The right conferred thereby can only be 
exercised subject to the restrictions imposed,® and 
compliance with the statutory duty may be enforced 
by the proper governmental agencies.® 
utes are merely declaratory of the common law.‘ 
They impose a continuing obligation,® and apply 
to nonnavigable as well as navigable streams,°® but 
It has been held, under 
such a statute, that the obstruction of the natural 


fulness.* 


not to drainage ditches.?° 


flow of water in a watercourse is 
irrespective of any negligence in 


3. See statutory provisions. 

[a] “Dife and property,” the se- 
curity for which is to be provided for 
under the statute, are not those of 
the railroad company, but those con- 
nected with the stream crossed. New 
York, ete., R. Co. v. Hamlet Hay Co., 
149 Ind. 344, 47 NE 1060, 49 NE 269. 

4 See statutory provisions. 

[a] As applied to navigable 
streams, the requirement is designed 
to protect the rights of the public in 
navigation. Kerr v. West Shore R. 
Coli 1274aN. YP269; 27 NB 833. 

[b] In constructing bridge (1) it 
is the duty of the railroad company 
under such a statute to do so in such 
manner as not to obstruct the flow 
of water and cause it to overflow ad- 
jacent lands and subsequently to keep 


the bridge in such condition. Chi- 
cago, ete., R. Co. v. Moffitt, 75 Ill. 524. 
(2) The fact that the rainfall, prior 


to an overflow, was unusual does not 
affect the company’s duty. South- 
ern R. Co. v. Weidenbrenner, 61 Ind, 
A. 314, 109 NE 926. 

[ec] Duty to build bridge.—aA stat- 
ute requiring a railroad company to 
restore streams and watercourses to 
their former state does not obligate 
the company to build a bridge over a 
sanitary district channel constructed 
subsequent to the railroad. Chicago 
Sanitary Dist. v. Chicago, etc., R. Co., 
267 Ill. 252, 108 NE 312 (holding fur- 
ther that the construction of such 
bridge was not required by Railroad 
Fencing Act § 8, relative to highways 
and street crossings). 

{d] Contracts.—(1) The benefits 
secured by Railroad L. (L. [1890] ec 
565) § 11, requiring every railroad 
building its road across any water- 
course to restore the same to its 
former state, are for the private ad- 
vantage of owners of lands, and may 
be conveyed. Howard v. Buffalo, 151 
App. Div. 198, 122.NYS 1095, 135 NYS 
303 (rev on other grounds 211 N. 
Y. 241, 105 NE 426)]. (2) An owner 
contracted to convey a strip of land 
to a railroad, and it covenanted to 
construct a ditch along the side of the 
strip suitable for drainage. The con- 
tract stated that it was intended to 
construct a railroad switch track lo- 
eated on an earth embankment on the 
premises to be conyeyed, and that, as 
the embankment on a portion of the 
premises would not admit of the con- 
struction of ditches on the premises 
conveyed, the owner’s lands adjoin- 
ing the premises conveyed, not ex- 
ceeding four feet in width, might be 
used for such ditches, and the rail- 
road also agreed to construct a switch 
as delineated on a plan, on an earth 
embankment. It was held that, al- 
though the contract was silent as to 
any required openings through the 
proposed embankment, the obligation 
of the railroad in constructing the 
proposed embankment to restore a 
watercourse to its former state of 
usefulness was not released by the 
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road.11 
such manner as 


former state or 


Such stat- 


unlawful per se, | verts or sluices 


constructing the 


contract. Howard v. Buffalo, supra. 

[e] Statutes construed and ap- 
plied.—(1) Swigert v. Chicago, etc., 
R. Co., 208 Tl “A98. /C2)P-Civ. (Code 
(1901) par 859 subd 5, requiring rail- 
road companies to restore streams, 
watercourses, ete., crossed by them, 
requires restoration of any well de- 
fined channel or arroyo, in which sur- 
face or flood waters flow. Kroeger 
v. Twin Buttes R. Co., 13 Ariz. 348, 


114 P 553, AnnCas1913E 1229, 14 Ariz. 
269,'127 P 735, AnnCas1914A 1289. 
(3) The word “franchises,’’ as used 
in Burns St. Annot. (1914). § 5195 
subd 5, requiring a railroad construct- 
ting its road across a stream to re- 
store the stream so as not unneces- 
sarily to impair its usefulness or in- 
jure its franchises, does not denote 
the franchises of a railway corpora- 
tion, but the freedom, exemptions, 
privileges, and immunities associated 
with the stream or the rights and 
prerogatives of others therein. Watts 
v. Evansville, etc., R. Co., (Ind. A.) 
120 NE 611. 
Cross references: 


Oras access to wharf see infra 
55 


Change of bridge after construction 
see infra § 457. 

Common-law duty see supra § 451. 

Liability for injuries from failure to 


comply, with statute see infra § 
5. Ind.—New York, etc. R. Co. v. 


Hamlet Hay Co., 149 Ind. 344, 47 NE 
1060, 49 NE 269; Watts v. Evansville, 
etc., R. Co.,.(A.) 120 NE 611; Evans- 
ville, etc., R. Co. v. Scott, 67 Ind. A. 
121, 114 NE 649; Vandalia R. Co. v. 
Yeager, 60 Ind. A. 118, 110 NE 230; 
Graham v. Chicago, éte., R. Co., 39 
Ind, A. 294, 77 NE 57, 1055. 

Kan.—Atchison, ete., R. Co. v. Long, 
46 Kan. 701, 27 P 182, 26 AmSR 165. 

Mo.—Abbott v. Kansas City, ete, R: 
Co., 83 Mo. 271, 53 AmR 581. 

N. Y.—Brown v. Cavued 
Co. 12 Ni Y. 486: 

S. D.—Langness v. Chicago, etc., R. 
Co., 40 S. D. 546, 168 NW ae 

Tex. —Missouri, ete BR, Co: Rock- 
wall County Levee Impr. Dist. No. 3, 
117 Tex. 34, 297 SW 206 [rev (Civ. A.) 
266 SW -163]; International, ete., R. 
Co. v. Walker, (Civ. A.) 97 SW 1081. 

Vt.—Hatch v. Vermont Cent. R. Co., 
25 Vt. 49. 

[a] Tllustration.—Under Civ. Code 
§ 497, requiring railroads to restore 
waterways over which the rails. are 
laid, it is the duty of the railroad so 
to construct its roadbed as not to im- 
pair materially the usefulness of a 
natural depression as a watercourse 
and outlet across adjoining land. 
Langness v. Chicago, etc., R. Co., 40 
S. D. 546, 168 NW 1050. 

6. Missouri, ete., R. Co. v. Rock- 
wall County Levee Impr. Dist. No. 8, 
117 Tex. 34, 297 SW 206 [rev (Civ. A.) 
266 SW 163]. 

7. Watts v. Evansville, ete., R. Co., 
191 Ind. 27, 129 NE 315; Chicago, etc., 


etc; R. 
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A statute compelling railroad companies to 
raise their bridges over navigable waters to a cer- 
tain height, so as to prevent obstructions, has been 
held a valid exercise of the police power.?? 
ute prohibiting the construction of a solid embank- 
ment across a watercourse!? does not apply to a 
slough which is not an independent watercourse, 
but merely receives the overflow from a creek.t# 

[§ 454] (2) Duties as to Surface Waters. 
utes regulating the rights, duties, and liabilities of 
railroad companies in respect of surface waters have 
been enacted in a number of jurisdictions.1® 
some jurisdictions railroad companies are expressly 
required by statute to construct drainage ditches 
along the sides of the roadbed, or to construct eul- 


A stat- 


Stat- 


In 


for drainage purposes,'® and the 


RV OOTN. ecg eae 175-Ind, 35, 92 
NE 939, 93 NE 273. 

8. Chicago, etc., R. Co. v. Moffitt, 
5 ML bade Pennsylvania Ro, Cos te 
Watson, 82 Ind. A. 496, 146 NE 763; 
Cott v. Lewiston R. Co., 36 N. Y. 214, 
1 Transcr. A. 26, 34 HowPr 222; Mis- 
souri, etc., R. Co. v. Rockwall County 
Levee Impr. Dist. No. 3, 117 Tex. 34, 
bales SW 206 [rev (Civ. A.) 266 SW 
9. Chicago, ete., R. Co. v. Moffitt, 
75 Ill. 524; Graham vy. Chicago, ete., 
R. Co.,°39 Ind. "As, 294, 77 NES 7, 1055: 

10. New Jersey, etc., R. Co. vy. Tutt, 
168 Ind. 205, 80 NE 420 (holding that 
a drainage ditch not fed by any spring 
or watercourse and used and con- 
structed solely for surface drainage 


is not a “stream of water” or ‘“‘water- 
course” which the railroad company 
is obliged to restore to its former 
state). 

Drains generally see Drains 19 C. 
J. 599 

11. International, ete.) “Ra Cons 


Walker, (Tex. Civ. A.) 97 SW 1081. 

12. Kaw ‘Valley Drain. Dist. v. 
IKkKansas City Southern R. Co., 87 Kan. 
272, 123 P 991 


13. See statutory provisions. 
14. Kenney v. Kansas City, etc., 
R. Co,, 74 Mo. A. 301 (where the evi- 


dence upon the question is conflicting, 
it is error for the court to assume 
that a slough across which defendant 
has constructed an embankment is a 
watercourse, since, if not a water- 
course, the company will not be liable 
under the statute). 

15. See statutory provisions. 

[a] In Wisconsin (1) under St. 
(1913), § 1797—31, the railroad com- 
mission does not have power to en- 
force against railroads the require- 
ments of § 13888b, declaring that no 
railroad shall be constructed as to 
interfere with percolating or surface 
water, and that, if it does, the injured 


owner may recover damages. Chi- 
cago, etc., Co. v. Wisconsin R., 
Commn., 162 Wis. 91, 155 NW 941, 


(2) An order of the railroad commis- 
sion, under authority of St. (1927) §§ 
88. 38, 88.40, requiring a railroad to 
construct an opening through an em- 
bankment to allow water to pass from 
upland at a point where waters orig- 
inally discharged to lower levels 
forty years before, was properly set 
aside as unreasonable, where the 
value of the upland was much less 
than the cost of constructing an open- 
ing, and it would be necessary also 
to make an, opening in the highway, 
since the railroad commission has no 
authority to compel a change in a 
highway, and § 88.38 subd 2 gives a 
remedy for any wrongful damage. 
Chicago, etc., R. Co. v. Wisconsin R. 
Commn., 226 NW 286. 

16. See statutory provisions. 

[a] In Missouri (1) the .statute 
provides that railroad companies 
shall, within three months after com- 
pletion of their roads, construct and 
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maintain “suitable openings across 
and through the right of way and 
roadbed,” and “suitable ditches and 
drains along each side of the roadbed 
of such railroad, to connect with 
ditches, drains, or water courses,’’ so 
as to afford sufficient outlet to carry 
off the water along such railroad when 
the draining of such water has been 
obstructed or rendered necessary by 
the construction of the railroad. 
Such statute has been held to be con- 
stitutional. Chicago, etce., R. Co. v. 
Trangarber, 238 U. S. 67, 71, 85 SCt 
678, 59 L. ed. 1204 [aff 250 Mo. 46, 
156 SW 694]. (2) The statute ap- 
plies to railroads built both before 
and after its enactment. Stone v. 
St. Louis, etc., R. Co., 146 Mo. A. 298, 
129 SW 1074. (3) Under such statute 
railroads already existing are al- 
lowed a reasonable time in which to 
construct the openings. Chicago, etc., 
R. Co. v. Trangarber, supra. (4) The 
statute makes it the duty of a rail- 
road company, the building of whose 
road obstructs the flow of water, to 
construct, if practicable, a ditch to 
earry off water accumulated by its 
roadbed at the side thereof. Hunt v. 
Missouri, etc., R. Co., 152 Mo. A. 182, 
133 SW 373. (5) Such statute is an 
innovation on the common law as to 
surface water, and requires a railroad 
company to dig lateral ditches on each 
side of its right of way where neces- 
sary to afford an outlet for surface 
water flowing from adjoining land. 
Emery vy. St. Louis, ete., R. Co., 144 
Mo. A. 523, 129 SW 44: (6) The pur- 
pose of the statute was not merely to 
prevent the damming up of a drain, 
but to compel the railroad to furnish 
an outlet for surface water, which, 
but for the railroad, would reach a 
watercourse or drain. Wells Vv. 
Payne, (A.) 235 SW 488. (7) The 
statute has reference to surface wa- 
ters caused by overflow as well as 
those caused by rains and snow. _Cox 
v. Hannibal, etc., R. Co., 174 Mo. 588, 
74 SW 854; Harris v. St. Louis-San 
Francisco R. Co., (A.) 27 SW (2d) 
1072; Brown v. St. Louis, etce., R. 
Co., 212 Mo. A. 541, 248 SW 12; Wells 
v. Payne, supra; Murphy v. St. Louis- 
San Francisco R. Co., 205 Mo. A. 682, 
226 SW 637. (8) A railroad company 
is not required to construct ditches 
along the side of its road against an 
extraordinary and unprecedented 
downfall of water. 
(AS 203 “SW 630. (9) ‘The statute 
does not require the construction of 
openings through the _ roadbed, or 
lateral ditches and drains along the 
side of the roadbed, unless there are 
other existing ditches, drains, or 
watercourses with which they can 
connect. Harris v. St. Louis-San 
Francisco R. Co., supra; Slinkard v. 
Missouri Pac. R. Co., (A.) 294 SW 446; 
Hayes v. St. Louis, etc., R. Co., (A.) 
264 SW 683; Powell v. St. Louis, etc., 
R. Co., 184 Mo. A. 126, 168 SW 319; 
Faughn v. St. Louis, etc., R. Co., 184 
Mo. A. 125, 168 SW 319; Grimes v. 
St. Louis, etc., R. Co., 184 Mo. A. 117, 
168 SW 317; Poncot v. St. Louis, etc., 
R. Co., 176 Mo. A. 225, 161 SW 1190; 
Pace v. St. Louis Southwestern R. 
Co., 174 Mo. A. 227, 156 SW 746; 
Bllis v. St. Louis, etc., R. Co., (A.) 119 
SW 489; Ranney v. St. Louis, etc., R. 
Co., 137 Mo, ‘A. 537, 119 SW 484; 
Graves v. Kansas City, etc., R. Co., 
69 Mo. A. 574; Kenney v. Kansas City 
R. Co., 69 Mo. A. 302; Field v. Chicago, 
etc., R. Co., 21 Mo. A. 600. (10) Nor 
does it apply to a railroad construct- 
ed along a city street. Jackson v. 
Chicago, etc., R. Co., 41 Fed. 656. (11) 
A drain does not have to be a ditch 
or running stream to come within the 
statute; a “drain” being a hollow or 
open space in the ground, natural or 
artificial, where water is collected or 
passes off. Murphy v. St. Louis-San 
Francisco R. Co., 205 Mo. A. 682, 226 
SW 637. (12) The statute will not 
be construed to require that openings 
shall be made in embankments of a 
railroad to let water out of river, 
whose channel has not been obstruct- 


Cooney v. Pryor,: 
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ed. Goll .v. Chicago, etc., R. Co., 271 
Mo. 655, 197 SW 244. (13) A railroad 
need not furnish an outlet to connect 
with a private ditch. Heisserer v. 
Missouri Pac. R. Co., (A.) 294 SW 132. 
(14) The duty of a railroad company 
obstructing drainage by an embank- 
ment is not limited to constructing an 
opening for water naturally flowing 
into an existing depression. Robin- 
son v. Chicago, etc., R. Co., 221 Mo. 
A. 881, 288 SW 109. (15) The rail- 
road company must maintain open- 
ings through the roadbed to carry off 
surface water notwithstanding the 
connecting bed is a dry one most of 
the year, if it is sufficient to carry 
off water. Harris v. St. Louis-San 
Hrancisco RR. Co) (As) 427 (Swi 2a) 
1072. (16) A company cannot avoid 
its obligations to connect with a well 
defined waiercourse merely by show- 
ing that’ farther along it has been 
dammed up by another railroad. Se- 
ward v. Atchison, etc., R. Co., (A.) 262 
SW 691. (17) The statute does not 
authorize a railroad to construct a 
ditch and collect surface water which 
had previously overflowed its track, 
and convey it to a point where it may 
be let through under the track, and 
discharge it on adjacent property. 
Grant v. St. Louis, ete., R. Co., 149 
Mo. A. 306, 130 SW 80. (18) Where 
the effect of a railroad’s embankment 
running in the same general direction 
as a river was to cause surface water 
to flow toward the channel~.of the 
river, causing flooding of land on the 
opposite side of the stream, the rail- 
road was not required by the statute 
to construct openings through its em- 
bankment to prevent the overflow. 
Adair Drain. Dist. v. Quincy, etc., R. 
Co., 280 Mo. 244, 217 SW 70. (19) To 
come within the provision requiring 
Suitable openings through the road- 
bed, the water obstructed need not be 
a ditch or drain with well defined 
banks. Coggins v. Atchison, etc., R. 
Co., 215 Mo. A. 506, 256 SW 824. (20) 
The statute only requires such con- 
nections as the railroads have the 
legal right and physical power to 
make at reasonable expense. Kenney 
v. Kansas City R. Co., 69 Mo. A. 302; 
Byrne v. Keokuk, etc., R. Co., 47 Mo. 
A. 383 (holding that a reasonable 
construction of the statute would not 
compel a railroad company to dig a 
ditch through a mountain, or incur 
any other unreasonable expense); Car- 
son v. Schaff, (A.) 221 SW 825 (hold- 
ing that the statute does not require 
a railroad to maintain ditches on the 
sides of a track adjoining plaintiffs’ 
land, and to connect them with a nat- 
ural watercourse, if on account of 
high ridges between plaintiffs’ land 
and the watercourse along the rail- 
road’s right of way the drainage of 
water will be prevented from plain- 
tiffs’ land, and construction of ditches 
by the railroad will result in overflow 
and damage to lands lying between 
plaintiffs’ land and the watercourse). 
(21) The statute, as originally enact- 
ed, did not require the construction 
in any case of ditches or drains in or 
through the roadbed. Field v. Chi- 
cago, ete., R. Co., 21 Mo. A. 600. 

[b] Im Montana Rev. Codes § 4362 
requires railroad corporations to con- 
struct suitable ditches and drains 
along each side of the roadbed, or to 
construct culverts or openings 
through the roadbed to connect with 
ditches, drains, or watercourses, so 
as to afford sufficient outlet to carry 
off the water along such railroad, 
whenever the draining of such water 
has been obstructed by the construc- 
tion of the railroad. A proviso de- 
clares that no railroad company shall 
be required to construct drains or 
ditches except when necessary to re- 
move and drain water accumulated 
upon adjacent property. It was held 
that the proviso referred back to the 
main body of the section fixing the 
requirement of railroad corporations 
as to ditches, drains, and water- 
courses, and did not require the rail- 
road company to construct drains to 
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carry off surface waters. Le Munyon 
v. Gallatin Valley R. Co., 60 Mont. 517, 
199 P 915. ; 

[c] In Ohio Rev. St. § 3342, requir- 
ing railroad companies to construct 
and keep open ditches sufficient to 
conduct to some proper outlet the 
water which accumulates along the 
sides of the roadbed from the .con- 
struction or operation of the road, 
is valid in so far as the accumulation 
of water is injurious to the contiguous 
lands or detrimental to the public, but 
invalid where such water is not in- 
jurious to such lands or the public. 
Chicago, etc., R. Co. vy. Keith, 67 Oh. 
St. 279, 65 NE 1020, 60 LRA 525. 

[d] In Texas (1) the statute re- 
quires that a railroad company in 
constructing its roadbed must first 
construct ‘the necessary culverts or 
sluices as the natural lay of the land 
requires for the necessary drainage 
thereof.” See Austin, etc., R. Co. v. 
Anderson, 79 Tex. 427, 15 SW 484, 23 
AmSR 350; Gulf, etc., R. Co. v. Hels- 
ley, 62 Tex. 593 (where the purpose of 
the statute is stated). (2) The stat- 
ute is not retroactive. Galveston, 
etc., R. Co. v. Wurzbach, (Civ. A.) 189 
SW 1006. (3) The duty imposed is 
an absolute one, and failure to com- 
ply with the statute is unlawful per 
se. Galveston, etc., R. Co. v. Wurz- 
bach, supra; International, ete, R. 
Co. v. Walker, (Civ. A.) 97 SW 1081; 
St. Louis Southwestern R. Co. v. Sel- 
man, (Civ. A.) 89 SW 1101; St. Louis 
Southwestern R. Co. v., Rollins, (Civ. 
A.) 89 SW 1099. (4) The duty to pro- 
vide culverts as the “natural lay of 
land” required means at the time the 
roadbed was constructed. Gulf, etc., 
R. Co. v. Waller, (Civ. A.) 288 SW 
522. (5) Under this statute the com- 
pany must. construct its culverts so 
as not to divert the natural flow of 
surface waters from its usual course 
to the injury of adjoining landowners. 
Austin, etce., R. Co. v. Anderson, 79 
Tex. 427, 15 SW 484, 23 AmSR 350. 
(6) The statute is not satisfied when 
the culverts or sluices through the 
roadbed are so constructed as to im- 
pede or not permit the flow of the sur- 
face water in its natural course, and 
cause it to be diverted and to over- 
flow on the land of another. Mis- 
souri, etc., R. Co. v. Macon, (Civ. A.) 
115 SW 847. (7) The railroad com- 
pany should take into consideration 
not only the conditions existing when 
the road is constructed, but such 
changes and conditions as it could 
have foreseen, such as that adjoining 
land would be changed from: timber 
land into cultivated fields. St. Louis, 
etc., R. Co. v. Rollins, supra. (8) The 
duty of the railroad company under 
this statute cannot be delegated to an- 
other so as to absolve it from liabil- 
ity. Denison, etc., R. Co. v. Barry, 
(Civ. A.) 80 SW 634 [mod on other 
grounds 98 Tex: 248, 83 SW 5]. (9) 
The statute applies to the construc- 
tion of switch tracks (Houston, etc., 
R.. Co. v..iBarr, 44 Tex. CivjA. "571, 99 
Sw 437) (10) and has reference to 
water overflowing from a stream as 
well as ordinary surface waters (Gulf, 
ete., R. Co. v. Pearce, 43 Tex. Civ. A. 
387, 95 SW 1133), (11) but was not 
intended to compel companies to keep 
excavations along the right of way 
free from accumulation of water, but 
only to prevent the road from inter- 
fering with the natural drainage of 
the land (Dobbins v. Missouri, etc., R. 
Co., 91 Tex. 60, 41 SW 62, 66 AmSR 
856, 38 LRA 573). (12) The company 
may be compelled by injunction to 
construct openings in its roadbed, 
which will permit surface waters 
and natural streams to escape, so as 
not to overflow adjoining land. Timp- 
son, etc., R. Co. v. Smith, (Civ. A.) 165 
SW 86. (13) Other cases in which 
the statute has been construed. Gal- 
veston, ete., R. Co. v. Todd, (Civ. A.) 
8 SW (2d) 1104; San Antonio, etc., R. 
Co. v. Behne, (Civ. A.) 231 SW 354; 
Missouri, etc., R. Co. v. Evans, (Civ. 
A.) 183 SW 93; Texas, ete., R. Co. v. 
Whitaker, 36 Tex. Civ. A. 571, 82 SW 
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duty so imposed is imperative.17 

Penalties for failure of railroads to drain their 
roadbeds are imposed by some statutes.1® 

[§ 455] (3) Wharves, Docks, and Access to Wa- 
ters. A statutory requirement that a railroad com- 
pany shall restore a stream to its former state or 
so as not to impair its usefulness!® does not require 
it to construct a draw in its road, where construct- 
ed across a nonnavigable bay of a river, so as to 
afford access to a private wharf,?° and a charter re- 
quirement that a railroad company shall construct 
drawbridges for the passage of vessels and boats, 
where it crosses bays, applies only to those which 
are generally navigable.?1_ In some eases, however, 
railroad companies are required by statutory or 
charter provisions to extend docks which are cut 
off by the construction of a railroad,?? or to con- 
struct new docks in the place of those injured,?* or 
to construct roads or passes over or under the road 


to afford adjacent landowners access to the wa-- 


belies 

[§ 456] (4) Companies and Persons Affected by 
Statutory Regulations. A statutory provision re- 
quiring railroad companies to restore streams to 
their former state or so as not unnecessarily to have 
impaired their usefulness imposes a continuing ob- 
ligation?® which is binding upon a purchasing com- 
he In Canada (1) under Railway 


Act (1906) § 250, a railroad company 
may be compelled to construct a drain 
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of an undrained pond on the right of 25. 
way twenty days before suing for the 26. 
statutory penalty is a sufficient com- 


be’ 


[§§ 454-457 


pany2® or consolidated company of which the com- 


pany constructing the road is a constituent;?7 and — 


a statute requiring every railroad company “oper- 
ating” any railroad to,construct ditches applies to 
a company taking charge of a road under a license 
from the owner.?% The Illinois statute requiring 
railroad companies to keep in repair culverts suffi- 
cient for the free passage of water in watercourses 
crossed by the road applies only to roads construct- 
ed after the act went into effect.?° 

[§ 457] 3. Maintenance, Alterations, and Re- 
pairs.*° A railroad company which has constructed 
bridges or culverts over a watercourse must subse- 
quently maintain the same in proper condition and 
repair,*? and if a bridge, sufficient to meet the re- 
quirements at the time it was constructed, becomes 
inadequate through subsequent developments, it is 
the company’s duty to improve it to meet the new 
conditions.22. The duty to keep bridges in repair 
is a statutory one in some jurisdictions.?* But 
where a railroad, desiring to carry its line across 
a highway at a point where the railroad was carried 
over a stream, diverts the stream to a point some 
distance away and builds a new bridge over it where 
it intersects the highway, the company is under no 
duty, in the absence of an agreement with the mu- 


See supra § 453. 
Pennsylvania R. Co. v. Wat- 
son, 82 Ind. A. 496, 146 NE 763; Gra- 


or culvert under its tracks to pro- 
vide means of drainage for adjoin- 
ing landowners. Denholm v. Guelph, 
Ste: RR: Col 7 CanRCas sls) 22 Dom 
LR 5385; Re Surrey, etc., R. Co., 26 
WestLR 526. (2) Such obligation 
continues notwithstanding a general 
release of damages in the landowner’s 
conveyance of land for the right of 
way. Denholm v. Guelph, ete., R. Co., 
supra. (3) Where a railway company 
executed works for carrying the wa- 
ter under the railway and interfered 
with the culverts which formerly car- 
ried the water, so as to lessen their 
capacity, the company was properly 
directed to construct suitable cul- 
verts under its line of railway. Hum- 
berstone v. Grand Trunk R. Co., 17 
CanRCas 316. 

Duty to maintain culverts or sluices 
in good condition see infra § 457. 

Liability for injuries from failure 
te. comply with statute see infra § 
1208. 

17. Swigert v.-Chicago, etc., R. Co., 
203 Ill. A. 98; Kankakee, etc., R. Co. 
V. Floran, 23" DN Al) 259: 

[a] Condition precedent to con- 
struction of road.—Under the statute 
the construction of all culverts and 
sluices necessary for the drainage 
of water naturally draining through 
the land covered by the right of way 
is a condition precedent to the con- 
struction of a railroad after the pas- 
sage of the act. Renner v. St. Louis, 
CLG he WO Orme ONL DL Avy Las 

18. See statutory provisions. 

{a] Statute construed.—(1) Kir- 
by Dig. § 6646, as amended by Acts 
(1907) p 588, and §§ 6647, 6648, im- 
posing a penalty on any railroad com- 
pany knowingly and willfully failing 
to drain water standing on its right 
of way, mean that the failure must 
be with knowledge of the company, 
and with the intention that the wa- 
ter shall: remain; and, where it fails 
within twenty days after notice to 
drain off water which has been stand- 
ing on its roadbed for two years, it 
is liable to the penalty. McAlister 
v. St. Louis, etc., R. Co.; 107 Ark. 589, 
156 SW 178. (2) A notice served on 
a station agent nearest the location 


pliance with § 6648. McAlister v. St. 
Louis, ete., R. Co., supra. 

19. See supra § 453. 

20. Kerr v. West Shore R. Co., 127 
N.Y. 269, 27 NE 833. 

21. Getty v. Hudson River R. Co., 
21 Barb. (N. Y.) 617 (holding that a 
private landowner on a bay which is 
not generally navigable cannot com- 
pel a railroad company to construct 
a draw opposite his property). 

22. See statutory provisions. 

[a] Statute construed.—A charter 
provision requiring a railroad com- 
pany to build draws in all bridges 
across the mouths of bays and in- 
lets, and to extend all wharves the 
road may cut off, does not oblige the 
company to extend wharves within 
bays and creeks whose communication 
is provided for by draws, but applies 
only to those whose. communication 
is cut off without a draw. Tillotson 
v. Hudson River R. Co., 9 N. Y. 575 
[aff 15 Barb. 406]. 

23. See statutory provisions. 

[a] Statute construed.—Under a 
statute requiring a railroad company 
to construct a new wharf in lieu of 
one “‘So much injured as to be im- 
passable or inconvenient” for land- 
ing or shipping, the statute is not 
limited to cases of actual injury to 
the wharf itself but applies where 
the railroad is so constructed that 
access to the wharf is rendered incon- 
venient and dangerous. Bell v. Hull, 
etc., R.. Co., 6 M. & W.. 699, 151 Re= 
print<593502) Hacci@an eCacarcnlo. 

24 See statutory provisions. 

[a] Statute construed.—Under a 
charter provision requiring a rail- 
road company to construct roads or 
passes over or under its road to af- 
ford access to a river, the duty de- 
pends upon the present conditions, 
and not those existing at the time 
of the construction of the road, and 
if by reason of changed conditions 
the number of openings originally 
constructed is no longer necessary, 
the company may close up such as are 
not needed. Peo. v. New York Cent., 
6tCh SERNcCo. WMG SUNT cayenne Sige ne Li NIE 
172. 

Right of access to waters generally 
see Navigable Waters 8§ 152-155. 


ham v. Chicago, ete., R. Co., 39 Ind. 
A. 294, 77 NE 57, 1055; Brown v. Cay- 
uga, etc., R. Co., 12 N. Y. 486; Lefurgy 
v. New York, etc., R. Co., 3 NYS 302. 

27. Chicago, etc., R. Co. v. Moffitt, 
Toe TAS aaa? 

28. Graves v. Kansas City, ete., R. 
Co,, 692 Mow A. 5:74. 

29. eee R. Co. v. Sanders, 47 


30. Mandamus to compel mainte- 
nance and repair of bridges see Man- 
damus § 485. 

31. West v. Louisville, ete., R. Co., 
8 Bush (Ky.) 404; Kirk v. Kansas 
City,. ete., R. Co, 51a. Ann. 667; 125 
S 457; Bryant v. Bigelow Carpet Co., 
131 Mass. 491. 

[a] In Quebec a parish may com- 
pel a railroad company to clean out 
a ditch forming a part of the railroad 
within the parish and remove obstruc- 
tions therefrom which cause overflow 
and injury to property. Canadian 
Pac, R. Co. v. Notre Dame de Bonse- 
Cours, {1899 1A. ©. 367. 

32. Missouri, ete., R. Co. v. John- 
son, 34 Okl. 582, 126 P 567. But see 
cases infra note 35. 

33. See statutory provisions. 

[a] In Iowa (1) Code § 2021, re- 
quiring a company to maintain in 
good repair bridges constructed to 
enable it to pass over any water- 
course, requires a company to keep in 
repair a culvert through an embank- 
ment for a drainage ditch dug in the 
bed of a natural watercourse across 
the right of way, and the drainage 
district is not chargeable with ex- 
pense of maintaining the culvert, al-, 
though it is with expense of con- 
structing it. Mason City, etc., R. Co. 
v. Wright, 144 Iowa 10, 121 NW 39, 
116 NW 805. (2) In constructing its 
embankment or culverts or bridges 
over a natural watercourse, a com- 
pany does so subject to the state’s 
right to provide for such use of the 
watercourse as later may become nec- 
essary and proper for public inter- 
ests, and it must at its own ex- 
pense keep the same in such condition 
as will meet reasonable requirements 
of the public as changed conditions 
and increased use demand. Mason 
City, ete., R. Co. v. Wright, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nicipality, to keep the old bridge in repair.*+ A 
statute requiring railroad companies to restore wa- 
tercourses across or along where their roads are con- 
structed to their former condition, and to build nec- 
essary culverts, does not require a change in the 
construction of a bridge which was built by a com- 
pany before the enactment of the statute, and which 
was then sufficient to meet all requirements.?° Un- 
der statutes requiring railroad companies to con- 
struet necessary culverts for drainage purposes,*® 
it has been held to be the duty of a railroad to main- 
tain such culverts in a proper condition.** If they 
become insufficient by reason of a change of condi- 
tions through the clearing and cultivation of the 
land, the company must make them sufficient ;** but 
the rule is otherwise where the conditions are 
changed by ditches, embankments, or other obstruc- 
tions made by third persons.*® A statute requiring 
railroad companies to keep open all ditches and cul- 
verts constructed by them applies to a ditch vol- 
untarily constructed to drain a right of way, and in 
existence when the statute was enacted;*® and such 
a statute is not an unreasonable exercise of the 
state’s police power.*? A railroad company may, 
after the construction of its roadbed, make changes 
therein which may be found to be proper, but must 
do so with due regard to the rights of others.*? 

Prescriptive -right to maintain a culvert at the 
place and of the size as originally constructed does 
not include the right to maintain it as it was after 
it sank into a watercourse over which it was con- 
structed so as to obstruct the flow of water.*% 

[§ 458] G. Construction of Drains across Rail- 
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road. A railroad takes its franchise authorizing its 
construction subject to the duty of making what- 
ever modifications of its roadbed, whether the same 
consists of trestle or grade, as may be necessary to 
enable a drainagé ditch to be constructed across 
Geer 

[§ 459] H. Liabilities for Labor, Materials, or 
Supplies**°—1. In General. A railroad company 
which has contracted with a third person for rail- 
road construction or repair work*® is not liable for 
work done for, and under the employment of, the 
contractor,*7 or for materials furnished to him,** 
except to the extent that it has become liable by 
agreement,*® or is made liable by statute.°° 

[§ 460] 2. Statutory Liability in General. In 
some jurisdictions statutes have been enacted which 
impose a personal liability on the part of a railroad 
company to laborers who are employed by a contrac- 
tor in the construction of the railroad, or to those 
who furnish labor, materials, or supplies to the con- 
tractor.°1 These statutory provisions apply only to 
a company organized and operating as a railroad 
company;°? but include companies incorporated 
prior to the enactment of the statutes,°? and have 
been held to be constitutional,°* at least in so far 
as they apply to future contracts,°® but not as to 
contracts which were entered into prior thereto,°® 
although not performed until after the statute took 
effect.°" These statutes are remedial as to the la- 
borers and others provided for,®* but as they impose 
upon the railroad companies liabilities which would 
not otherwise exist, they should not be extended 


34. Peterborough vy. Grand Trunk 45. Ihiens for labor or supplies see { not to come within the statute. Cloud 
R. Co., 32. Ont. 154 [app dism 21] infra §§ 615-640, 718, 719. v. Greenwood Logging Co., (Wash.) 
CanLTOcecNotes 110]. Railroad construction or repair con- | 288 P 910. (2) But on the other hand 

35. Hines v. Woodson, 280 Fed. | tracts generally see Building and Con-|it has been held that a logging rail- 
966. struction Contracts §§ 248-258. road, which is standard gauged, steel 

36. See supra § 454. 46. See generally Building and railed, connected by switch with an- 

37. Mill Creek, Fredericktown, etc., | Construction Contracts §§ 248-258. other ‘railroad, operated by steam en- 


Special Road Dist. v. Missouri Pac. 


R. Co.,. (Mo. A.) 251 SW .744 [certio- 
rari quashed 267 SW 900]; Miller- 
man’ v. Houston,.etce., R. Co., (Tex... 


Ciy. A.) 27 SW (2d) 897; Internation- 
aly yete:, UR. Co. v- Glover, (Tex. “Civ. 
A.) 84 SW 604. 

[a] New culvert; place of con- 
struction.—The duty of a railroad 
company, under Rev. St. (1919) §8 
9953, to replace an inadequate with an 
adequate culvert to ‘drain off’? wa- 
ter, does not justify construction of 
the new culvert at a place and in a 
manner which changes the course of 
a natural stream so as to deposit the 
water on the land of another. Mill 
Creek, Fredericktown, etc., Special 
Road Dist. v. Missouri ‘Pac Re awor, 
(Mo. <A.) 251 SW 744 [certiorari 
quashed 267 SW 900]. 

38. Missouri, etc., R. Co. v. Rock- 
wall County Levee Impr. Dist. No. 
3, 117 Tex. 34, 297 SW 206 {rev (Civ. 
A.) 266 SW 1631; St. Louis South- 

western R. Co. v. Jenkins, (Tex. Civ. 
A.) 89 SW 1106. 

39. St. Louis Southwestern R. Co. 
vy. Jenkins, supra. 

40. Peterson v. Northern Pac. R. 
€o.;' 132 “Minn. 265, 156 NW 121. 

41, Peterson v. Northern Pac. R. 
Co., supra. 

42. George v. Wabash Western R. 
Co., 40 Mo. A. 433 (in making such 
changes the railroad company has no 
right to divert a stream so as to flood 
the lands of another). 

43. Corwin v. Erie R. Co., 84 App. 
Div: 555, 82 NYS 753° [aft 178 N. Y. 
590 mem, 70 NE 1097 mem]. 

44. Chicago, etc., R. Co. v. Appa- 
noose County, 182 Fed. 291, 104 CCA 
573, 31 LRANS 1117 [aff 170 Fed. 665]. 


47. Fleming v. Greener, 173 Ind. 
260, 87 NE 719, 90 NE 72, 73, 140. Am 
SR 254, 21 AnnCas 959; Indianapolis, 
ete., R. Co. v. O’Reily, 38 Ind. 140; 
Atchison, etc., R. Co. v. Cuthbert, 14 
Kan. 212. 

48. Fleming v. Greener, 173 Ind. 
260, 87 NE 719, 90 NE 72, 73, 140 Am 
SR 254, 21 AnnCas 959; Cameron v. 
Orleans, étc., R. Co., 108 La. 88, 32 S 
208; Moore v. Cape Fear, etc., R. Co., 
112 N. ©. 236,017 SE 152: 

[a] Contract not giving rights.— 
A railroad construction contract, re- 


quiring the work to be delivered free 


of labor or other liens, and a bond 
securing compliance with the contrac- 
tor’s covenants, give laborers and ma- 
terialmen and their assignees no 
rights against the company. Fleming 
v. Greener, 173 Ind. 260, 87 NE 719, 
90 NE 72, 73, 140 AmSR 254, 21 Ann 
Cas 959 

49. Pennsylvania Co.. v. Mehaffey, 
75 Oh. St. 432, 80 NE 177, 116 AmSR 
746, 9 AnnCas 305. 

[a] Construction of particular 
agreement.—An agreement on_ the 
part of a railroad company to “pro- 
tect all claims for materials, 
and board” does not include a claim 
for hay and feed furnished to a con- 
tractor for teams employed by the 
latter. Pennsylvania Co. v. Mehaffey, 
75 Oh. St. 432, ce NE 177, 116 AmSR 
746, 9 AnnCas 30 


50. See infra re 460-470. 
51. See statutory provisions. 
52. Palangio v. Wild River Lumber 


Co.,, 86 Me. 315, 29, A» 1087; Carter v. 
Coharie Lumber Co.,, 160 NC. 8) 75 SB 
1074; Cloud v. Greenwood Logging 
COs) (Wash. ) 288 P 910. 

- [a] Logging railroad.—(1) A pri- 
vate logging railroad has been held 
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gines, and standard gauged cars, and 
has branches extending for conven- 
ience into the woods, over which the 
engines and cars are used, is a rail- 
road within the meaning of a statute 
relative to the liability of railroad 
companies for labor performed for 
contractors in the construction of the 
railroad. Carter v. Coharie Lumber 
Co., 160 N. C. 8, 75 SH 1074. 

{[b] Lumber company organized as 
manufacturing corporation, which 
constructs a railroad on its own land 
to facilitate its lumbering operations, 
is not a railroad company within the 
application of a statute making such 
companies liable to Jaborers employed 
by contractors in the construction of 
the road. Palangio v. Wild River 
Lumber Co., 86 Me. 315, 29 A 1087. 

53. Grannahan v. Hannibal, ete., 
R. Co., 30 Mo. 546; Peters v. St. Louis, 
ete., R. Cone23 Mo. 107. 

54. Hart v. Boston, etc., R. Co., 121 
Mass. 510; Peters v. St. ‘Louis, etc., 
RR. Co.) 23 Mo. 107; Branin v. Connecti- 
cut, etc., R. Co., 31 Vt. 214. 

Constitutionality of acts imposing 
liability on railroads generally see 
Constitutional Law §§ 1025-1029. 

55. Hart v. Boston, etc., R. Co., 121 
Mass. 510. 


56.. Parker v. Massachusetts R. Co., 
115 Mass. 580. But see Grannahan v. 
Hannibal, ete. R. Co., 30 Mo. 546 


(where an objection to the claim of a 
creditor on the ground that the con- 
tract to do the work was made before 
the passage of the statute was not 
sustained). 

R. 


57. Parker v. 
Co., 115 Mass. 580. 

Chicago, etc., R. Co. v. Sturgis, 
44 Mich. 538, 7 NW 213. 


Massachusetts 
58. 
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beyond the fair import of the terms used.°® Ma- 
terialmen and laborers, however, are not bound to 
accept anything in payment except money, whatever 
may be the contract between the owner and con- 
tractor.°° 

Nature and object of provision. The personal lia- 
bility imposed by such statutes is merely a statutory 
substitute for the lien in rem against specific prop- 
erty;°* and the purport of the statutes is to pro- 
tect ‘laborers, mechanics, and materialmen,*? and to 
enable them to resort to the railroad company for 
amounts due and not paid by a contractor for rail- 
road work.® : 

Territorial operation. Such a statute has no ex- 
traterritorial force and is inapplicable to a foreign 
railroad contracting in another state for the con- 
struction of the part of the road lying therein.®* 

[§ 461] 3. Limitations and Restrictions Affecting 
Liability—a. In General. Under some of these stat- 
utes the liability of the railroad company to claims 
for labor is limited to claims for not more than a 
specified number of days of labor,®® but this does 
not require that the labor shall be performed on 
consecutive days in order to recover for the full 
number of days allowed by the statute.°® Under 
other statutes it is limited to the amount due from 
the railroad company to the contractor at the time 
of the presentation of the claim for labor or mate- 
rials,°* and authorizes the railroad company to with- 
hold money due to the contractor until claims for 
which it would be liable are paid;®® and where the 


59. Wells v. Mehl, 25 Kan. 205;; their contractor 
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statute prohibits payments or advances to contrac- 
tors until the amounts due to laborers at the time 
of such payments are paid or secured,®® the railroad 
company cannot be held liable on an order for mon- 
ey drawn by a contractor who has not provided for 
the payment of wages due to his laborers, and which 
order the company has refused to accept.*° 

[§ 462] b. Taking Bond for Payment; Exemption 
from Liability. Under a statute which requires the 
railroad company to take a bond from the contrac- 


tors, conditioned for the payment of laborers, ma~ 


terialmen, and those furnishing goods and provi- 
sions to a contractor, and provides that in case of 
failure to do so the railroad company shall be liable 
therefor,‘! if such a bond is taken the railroad com- 
pany is relieved from liability,’? although the bond 


has not been filed;7* but if the railroad company | 


fails to take such bond, the laborers or mechanics 
may maintain their action against it.7* Such a bond 
is required for the benefit of laborers and those who 
furnish material for railroad construction,’> and 
serves the double purpose of securing the perform- 
ance of the contract and the payment of claims for 
labor and material employed in the work,‘® and la- 
borers and materialmen have rights thereunder in- 
dependent of the obligee,’7 and may maintain an 
action on the bond;7® and no agreement between 
the railroad company and the contractor or between 
him and the guaranty company can affect such 
rights,*® nor can their rights on the bond be in- 
paired by omissions of the obligee or contractor 
subject | ble, damage, costs, suits, judgments, 


Missouri, ete., R. Co. v. Baker, 14| them, either by bond of indemnity,| etc. Atchison, etc., R. Co. v. Cuthbert, 
Kan. 563; Blanchard v. Portland, etc.,| or a stipulated delay in the payment|14 Kan. 212. 
R. Co., 87 Me. 241, 32 A 890; Dudley | of part of the contract price.” Peters 73. Mann vy. Burt, 35 Kan. 10, 10 P 


v. Toledo, etc., R. Co., 65 Mich. 655, 32] v. St. Louis, etc., 


Re Cot, 


NW 884; Chicago, etc., R. Co. v. Stur- 
gis, 44 Mich. 538, 7 NW 213; Atcher- 
son v. Troy, etce., R. Co., 1 Abb. Dec. 
(N. Y.) 138, 6 AbbPrNS 329. 

60. Farmers’ L. & T. Co. v. Canada, 
ete., R. Co., 127 Ind. 250, 26 NE 784, 11 
LRA 740. 

Medium of payment to contractor 
see Building and Construction Con- 
tracts § 253. 

61. Crane Co. v. Wichita Union 
Nerminal RR. Co., 98° Kan. 336, 158 'P 
59; Peters v. St. Louis, etc., R. Co., 
23 Mo. 107, 111; Dixon v. Parker, 102 
Wash. 101, 172 P 856. 

Such a statutory provision ‘is sub- 
stantially the provision of the A 
mechanics’ lien law, and other simi- 
lar laws common everywhere, except 
that the security provided by those 
laws is a lien upon the specific prop- 
erty; here, it is a lien upon the party 
benefited by the labor, in the shape of 
a personal obligation to pay what in 
the other cases is secured only by the 
charge laid upon the property. SING 
seems altogether equitable that these 
small sums that are falling due, from 
day to day, to laborers, for work done 
upon a road, under a contract with 
the company’s contractor,- should be 
secured to them under proper restric- 
tions—either by a lien upon the road 
itself, or by the more convenient per- 
sonal liability of the corporation, 
which, in practice, is quite as safe to 
the laborer, and certainly not more 
burdensome to the company; and 
these laws, operating prospectively, 
do not arbitrarily impose this liabil- 
ity, but, having declared beforehand 
under what circumstances the com- 
pany shall become liable to the la- 
borer, the obligation arises against 
them under the law out of the act of 
the person to whom they have let the 
work. Nor is there any hardship in 
it, as the company, at the time of 
contracting, can indemnify them- 
selv2s against the liability to which 


supra. 

Liens for labor or supplies see in- 
fra §§ 615-640. 

62. Dudley v. Toledo, etc., R. Co., 
65 Mich. 655, 32 NW 884; Finegan v. 
St. Joseph, ete., R. Co., 97 Nebr. 474, 
150 NW 818. 

63. Kent v. New York Cent. R. Co., 
12 N. Y. 628. 

64. Cartwright v. New York, etce., 
R. Co.; 59 ‘Vt: 675, 9 A 370. 

65. Peters v. St. Louis, ete., R. Co., 
24 Mo. 586; Kent v. New York Cent. 
BACope2Z N. Y. 628; Moore v. Cape 
Roe ete; RiCo., LI2ENY C236 = ttasa 

66. Peters v. St. Louis, ete, R. Co., 
24 Mo. 586 

67. Dudley v. Toledo, 65 Mich. 655, 
382 NW 884; Bottomley v. Port Huron, 
etc., R. Co., 44 Mich. 542, 7 NW 214. 

[al] In "North Carolina the stat- 
ute is restricted to laborers, and the 
company cannot be held liable for the 
payment of accounts due by the con- 
tractors for materials. Moore y. Cape 
ee Cte  RACo: Mel Za ING © 218 6 ae Si 

68. Dawson v. Iron Range, ete., 
Co., 97 Mich. 33, 56 NW 106; Dudley 
v. Toledo, etc., R. Co., 65 Mich. 655, 
32 NW 884. 

69. See statutory provisions. 

70. Meyer v. Vicksburg, ete, R. 
Coed La, VAM Sore 

71. See statutory provisions, 

72); Mann wv. ‘Bunt so Kan. 1.0, 16 
P95, Atehison, etc, BR. Co— Cuth- 
bert, 14 Kan. 212; Finegan v. St. Jo- 
seph, etc; R: Co:,\ 97 Nebr. 474,05 150 
NW 818. 

[a] Form and conditions of bond. 
—In a bond given under such statute 
to protect laborers, mechanics, and 
others in the construction of rail- 
roads, the railroad company is the 
proper obligee, and if such bond con- 
tains all the conditions required by 
the statute, it is not vitiated by the 
addition of other stipulations to save 
the company harmless from all trou- 


95; Finegan v. St. Joseph, etc., R. Co., 
97 Nebr. 474, 150 NW 818. 

[a] Thus the fact that a contract- 
or’s bond, complying with a statute, 
is not filed with the register of deeds 
where the work is to be performed, 
does not entitle a subcontractor to sue 
the railroad company. Finegan v. St. 


Joseph, ete., R. Co., 97 Nebr. 474, 150 
NW 818. 
{[b] Directory provision.—The re- 


quirement that the bond shall be filed 
is merely directory, and not a neces- 
sary condition to exempt the railroad 
company from liability. Mann v. 
Burt, 35 Kan. 10, 10 P 95. 

{c] In Washington the failure of 
a railroad to file a contractor’s bond 
with the county auditor does not ren- 
der the railroad subject to a mechan- 
ie’s lien, but creates a personal lia- 
bility. Cloud v. Greenwood Logging 
Co., 288 P 910. 

74. Mann vy. Corrigan, 28 Kan. 194; 
ere v. Parker, 102 Wash. 101, 172 

fa) 


75. Standard Asphalt, ete., Co. v. 
Texas Bldg. Co., 99 Kan. 567, 162 P 
299, LRAI917C 490. i 

76. Standard Asphalt, ete., Co. v. 


Texas Bldg. Co., supra. 

77. Standard Asphalt, 
Texas Bldg. Co., supra 

78. Wells v. Kavanagh, 70 Iowa 
519, 30 NW 871. 

[a] Proof.—Where the condition 
of the bond covers only claims justly 
due, plaintiff must show by evidence 
that the work was performed or ma- 
terials furnished, and that his claim 
therefor is just, and further that or- 
ders given by the contractor to la- 
borers and charged to their accounts 
do not constitute an admission which 
will bind the sureties on the bond 
that the amount of such orders is 
justly due. Wells v. Kavanagh, 70 
Iowa 519, 30 NW 871. 

79. Standard Asphalt, etc., Co. v. 
Texas Bldg. Co., 99 Kan. 567, 162 P 
299, LRAI1917C 490. 


etc (Corby. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for which they are not responsible.*° But where 
a surety becomes responsible merely for the per- 
formance of his principal’s contract, and does not 
agree to pay for labor or material, he is not liable 
to laborers or materialmen.8! Where the surety 
takes over the construction contract on the con- 
tractor’s default, he is liable for the payment of an 
account for materials, which, for a sufficient con- 
sideration, he has assumed.’ Where payments for 
materials furnished to a subcontractor are made by 
the contractor without directions to the subcontrac- 
tor, who then pays by his own check out of his own 


bank account, the subcontractor has the right, as | 


against the surety on the contractor’s bond, to di- 
rect how the payments shall be applied.*? 

[§ 463] c. Prohibiting Transfer of Property. A 
statute which prohibits any transfer by a railroad 
company of its property while the claims of con- 
tractors and laborers employed in the construction 
or repair of its road are unpaid, and makes any 
transfer void as against such claims,** applies only 
to those having a direct contractual relation with 
the company,®® and this class of persons protected 
is not enlarged by a further statutory provision 
which merely aids such persons in their remedies,*® 
nor is this statutory protection affected by another 
statute giving the railroad company authority to 
mortgage its property.*? 

[§ 464] 4. Persons liable. The liability imposed 
by these statutes primarily rests upon the railroad 
company, with whom the construction contract is 
made.8§ But where a bond, conditioned for the 
payment of laborers and materialmen, has been tak- 
en from the contractor, a laborer or materialman 
may recover thereon against the surety.®® 

Stockholders.2° Under a statute which makes the 
stockholders of the railroad company individually 
liable after the assets of the company are exhaust- 
ed for unpaid claims for labor performed in the con- 
struction of the road,®! a stockholder may not be 
held liable where the assets of the company have 
not been exhausted.9? But a statutory provision 
for the liability of stockholders to laborers and sery- 
ants, for services performed for the corporation, 
does not apply to services performed for contrac- 
tors.°? 


80. Standard Asphalt, etc., Co. v. 93. 
Texas Bldg. Co., supra. CNR FY.) 2.015. 


81. Fleming v. Greener, 173 Ind. 94,0 SS) ‘etes Trust’ Coy v.  Dela- 
260, 87 NE 719, 90 NB 72, 73, 140 Am| ware Western Constr. Co., 


SR 254, 21 AnnCas 959. A.) 112 SW 447. 
82. Du Pont De Nemours v. Colum- S57 sl weeLe., 


Pes. CER RABE AS 
83. Crane Co. 

Terminal Co., 98 Kan. 336, 158 P 59. 
84. See statutory provisions. 
$5. Hart’s App., 96 Pa. 355. 97. 


Pa. 98. 
soa " Legislative authority to mort- 99. 


protection given by the statute of ihe 
1843, to contractors, laborers, etc.,|14 Kan. 557. 
as to construction debts, and such 2. 

claims are superior toa, mortgage lien | supra. 


and may be enforced against the prop- 3. 
erty. Tyron, etc., R. Co. v. Jones, 79] nell, 25 Kan. 370 
Pa. 60. 4. 

Mortgages and trust deeds general-| 35 C. J. p 922. 
ly see infra §§ 642-752. 5. 


88. See supra § 460. 

89. See supra § 462. 

90. Liability 
debts of laborers, etc., generally see 6. 
Corporations §§ 1607— 1611, Lans. 

91. See statutory provisions, Me 

92. Marks v. Indianapolis, etc., R. 
Co., 38 Ind. 440. 
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Boutwell v. Townsend, 37 Barb. 


Trust Co. v. Dela-| 95: 
bia Casualty Co., 149 Wash. 362, 273] ware Western Constr. Co., supra. 
etc., Trust Co. v. Dela- 
v. Wichita Union] ware Western Constr. Co., Supra. 


Missouri, etc., R. Co. v. Brown, 


Atchison, ete., RB. Co. v. McCon- il. 


Dudley v. Toledo, ete., R. Co., 65 [a] 
Mich. 655, 32 NW 884; 
Troy) sete: R.< Co., 
of stockholders for| Y.) 13, 6 AbbPrNS 329. 

Chapman v. Utica, etc., R. Co., 4 
GNA YG) f 9G: 

Chicago, ete., R. Co. v. Sturgis, 
44 Mich. 538, 7 NW 213; Cummings v. 12. 
New York, etc., R. Co., 1 Lans. (N. 


[51 C.J.) 731 


Contractor. Where the construction contract re- 
quires the contractor to pay debts and liabilities. 
against the railroad, except those created by the is- 
suance of bonds and incurred for operating the road, 
and he carries on the construction work through 
the agency of the railroad and uses its credit for 
that purpose, he is responsible for the cost of 
the construction work,®* and where the contract 
further stipulates that, if the railroad discharges 
any of the indebtedness incurred by doing any of 
the things contracted for, the sum paid shall be de- 
ducted from the amount owing to the contractor, 
whatever liability might be so incurred by the rail- 
road is a debt of the contractor,®® and the creditors 
of the railroad company, in the settlement of the 
affairs of the company upon its insolvency, may in- 
sist that the contractor, before participating in the 
distribution of the assets, discharge his own obli- 
gations.°® But a contracting company, which re- 
ceives money from the railway company under the 
provision of a contract, whereby a construction con- 
tract is assigned to it, that all amounts due the orig- 
inal contractor shall be paid to such company, does 
not hold such money in trust for persons who fur- 
nished material, etc., to the original contractor.?? 

[§ 465] 5. Nature and Purpose of Labor, Mate- 
rials, or Supplies. A railroad company’s liability 
for labor and materials furnished to contfactors, un- 
der these statutory provisions,®® applies only to 
labor and materials performed and used in the con- 
struction or repair of the road;°® and applies not 
only to the original construction of the main track, 
but also to the construction of additional side- 
tracks,” or the construction of a new bridge in place 
of an old one.? 

Labor.* The term ‘aboi ” under these statutes, 
applies only to the manual labor of the persons em- 
ployed,® and includes services performed on a quan- 
tum meruit basis as well as for a stipulated price;® 
but does not apply to the furnishing of the labor 
of others,‘ or to teams or wagons used upon the 
work.® 

Materials® or supplies.1° The term “materials” 
includes only those which enter into the construc- 
tion or repair of the road,!1 and does not include 
board or feed furnished for teams,!2 or for em- 
VD sOee 

Persons not laborers who merely . 


furnish labor of others see infra § 
(Tex. Civ. | 467. 


8. Mann v. Burt, 35 Kan. 10, 10 P 

Dudley v. Toledo, etc., R. Co., 65 
Mich. 655, 32 NW 884; Groves v. Kan- 
sas City, ete., OO; BT Mo. 304; Balch 
v. New York, etc., R. Co., 46 N, "Y. 521. 


Receivership for railroads general- But see Chica | 
ly see infra §§ 830-879. go, etc, R. Co. v. Stur 
Fleming v. Greener, 
86. Hart’s App., supra, 260, .87 NE 719, 90 NE 72, 73, 140 
ee Tyron, etc., R. Co. v. Jones, 79} AmMSR 254, 21 AnnCas 959. 

See supra § 460. 
Dudley v. Toledo, ete., R. Co., 
gage a railroad does not repeal the| 65 Mich. 655, 32 NW 884. 
Missouri, etc., R. Co. v. Brown, 


gis, 44 Mich. 538, 7 NW 213 (holding 
that a person who furnishes a team 
to a contractor may recover as for 
labor). 

Where laborer uses his own team 
See infra § 467. 

9. “Material” defined generally see 
9s. (ds Die baoD. 

10. “Supplies” 
see [37 Cyc 607]. 
Dudley v. Toledo, etc., R. Co., 
65 Mich. 655,32 NW 884; Du Pont De 


173 Ind. 


defined generally 


“Tabor” defined generally see Nemours v. Columbia Casualty Co-,; 


149 Wash. 362, 273 P 181 

Explosives used in construct: 
ing a railroad are materials for which 
a lien can be filed, and which are 
guaranteed in a railroad contractor’s 


Atcherson v. 
1 Abb. Dec. (N. 


bond. Du.Pont De Nemours v. Co- 
lumbia Casualty Co., 149 Wash. 362, 
273 B 181. 


Dudley v. Toledo, etc., R. Co., 


65 Mich. 655, 32 NW 884 


Te \[OIKC a 
ployees of the contractor;1# nor does it inelude 
goods, provisions, and other such supplies,** unless 
the statute expressly includes goods and provisions 
furnished to a contractor,!® in which ease the statute 
apples only where they are furnished to the con- 
tractor himself,'® and does not apply to those fur- 
nished to, or upon the order of, a subecontractor.!7 

[§ 466] 6. Persons Entitled to Benefit of Statute 
—a. In General. The benefit of statutes imposing a 
liability upon railroad companies to laborers, ma- 
terialmen, or persons furnishing supplies to con- 
tractors should not be extended to include persons 
not fairly within the terms of the statute,t® and 
statutes for the protection of laborers and mate- 
rialmen do not include the contractors!® or subcon- 
tractors?° themselves. 

Officer of company. Where a director of a rail- 
road company is forbidden by statute from being 
interested in the furnishing of materials or sup- 
plies to the company, he cannot recover for ma- 
terial or supplies furnished while he is such a di- 
rector,?+ but if after he quits the directorate his 
contract is again ratified he may recover for mate- 
rials or supplies furnished thereafter.22 A breach 
of such a statute, however, is not malum in se, but 
merely malum prohibitum, and bondholders and 


other creditors of the railroad company cannot re- - 


cover amounts paid for supplies and materials to a 
construction company of which certain directors of 
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a liability upon railroad companies to iipouers em- 
ployed by contractors, the term “laborer” is ordi- 
narily held to inelude only ordinary manual labor- 
ers?® who have personally performed the labor for 
which the claim is made.?® It has been held that the 
term “laborer” does not include persons employed 
as superintendents and timekeepers,?’ clerks,?* or 
persons merely furnishing the labor of others,?° or 
furnishing teams and wagons.°° Where a laborer 


furnishes and works with ‘his own team, it has been’ 


held that he cannot recover under the statute, where 
the services were performed at an agreed price for 


. the joint labor of himself and team,°* although the 


amount due for such labor is capable of being ac- 
curately ascertained and distinguished from that 
due for the teams and the driver employed by the 
laborer ;** but it has been stated that, if there were 
separate agreements as to each, the laborer might 
recover for his personal services;** and in other 
cases it has been held, without special reference to 
the question of separate agreements, that a laborer 
may recover not only for his personal labor, but 
for the use of his team with which he worked.** A 
statute revoking a grant to an insolvent railroad 
company and conferring it upon another on condi- 
tion that it shall pay the claims of laborers against 
the other company does not include civil engineers 
or an assistant general manager of such company.?° 

[§ 468] c. Subcontractors and Persons Dealing 


the railroad company are managers.?* 
Under statutes imposing 


[§ 467] b. Laborers.?* 


18. Dudley v. Toledo, etc., R. Co., 
supra. 

14. Dudley v. Toledo, ete., R. Co., 
supra. 

15. Kansas City, etc., R. Co. v. Gra- 
ham, 67 Kan. 791, 74 P 932. 

[al] “Provisions or goods” under 
such a provision includes corn, oats, 
and hran. Kansas City, etc., R. Co. v. 
Graham, 67 Kan. 791, 74 P 232. 

16. Parkinson vy. Alexander, 387 
Kan. 110, 14 P 466. 

[a] If not furnished to contractor 
(1) there is no liability on the part 
of either the obligors on the bond, 
where a bond is taken (Parkinson v. 
Alexander, 37 Kan. 110, 14 P 466), (2) 
or on the part of the railroad com- 
pany where it fails to take a bond as 
required by statute (St. Louis, etc., R. 
COnv Ritz, 30 dSan. 805, tak sZt). 

Goods and provisions furnished to 
subcontractors see infra § 468. 

17. Parkinson v. Alexander, 37 
Kan. 110, 14 P 466; St. Louis, etc., R. 
Co. vs Ritz, 30 Kan: 30, 1 P 27. 

[a] If furnished to subcontractor 
(1) or upon his order there is no lia- 
bility either on the part of the oblig- 
ors on the bond where a bond is tak- 
en (Parkinson v. Alexander, 37 Kan. 
110, 14 P 466; Wells v. Mehl, 25 Kan. 
205) (2) or on the part of the rail- 
road company, where it fails to take 
such bond as required by statute (St. 
Louis, ete., R. Co. v. Ritz, 30 Kan. 30, 
i lal Bate NE 

18. Wells v. Mehl, 25 Kan. 205; 
Missouri, ete., R. Co, v. Baker, 14 Kan. 
563; Blanchard v. Portland, ete., R. 
Co., 87 Me. 241, 32 A 890; Moore v. 
Cape Fear, etc., R. Co., 112 N.C. 236, 
17 SE 152. 

19. Martin v. Michigan, etc., R. Co., 
62 Mich. 458, 29 NW 40. 

20. See infra § 468. 

21. Browning v. North Missouri 
Cent. R. Co., (Mo.) 188 SW 143. 

22. Browning vy. North Missouri 
Gent. KR. 'Co., suprat 

23. Baumhoff v. Grueninger, (Mo.) 
178 SW 102, LRA1916A ‘779. 

24. Laborers of subcontractor see 


with Them.?° 


infra '§ 468. 

25. Kan:—Missouri, etc., R. 
Baker, 14 Kan. 568. 

Me.—Blanchard y. Portland, etc., R. 
Co., 87 Me. 241, 32 A 890. 

Mo.—Groves v. Kansas City, 
R. Co., 57 Mo. 304. 

N. Y.—Balch v. New York, etc., R. 
Co., 46 N. Y. 521; Atcherson vy. Troy, 
ete, LR: Cowl Abb. Dee, 137 6gAbbPr 
NS 329. Contra Warner v. Hudson 
River R. Co., 5 HowPr 454 (under act 
chartering Hudson River Railroad 
Company). 

Pa.—Pennsylvania, ete., R. Co. v. 
Leuffer, 84 Pa. 168, 24 AmR 189 [rev 
11 Phila. 548]. 

[a] Laborer in strict primary 
sense.—Such statutory provision is 
not intended for the protection of 
“laborers,” as that term is used in 
a broad sense, but for the protection 
of laborers in the _ strict primary 
sense, meaning’ those who depend 
mainly on their own labor, with pay- 
ment at short intervals, for a sub- 
sistence. Atcherson v. Troy, etce., R. 
Co:, 1 Abb. Dec. GN. ¥:)) 13; 6 AbbPr 
NS 329. 

“laborer” defined see 35 C. J. p 
926. 

26. Balch v. New York, etce., R. Co., 
46 N. Y. 521; Cummings v. New York, 
éte., BR: ‘Co,, 1 ans! CN. ny.) 68.8 Con-= 
tra Warner v. Hudson River R. Co., 
5 HowPr (N. Y.) 454 (under act char- 
tering Hudson River Railroad Com- 
pany). 

27. Mann y. Burt, 35 Kan. 10, 10 P 
95; Missouri, ete., R. Co. v. Baker, 
14 Kan. 563; Blanchard v. Portland, 
ete, Re Co, 87 Me. 241, 32 Axis905 
Warner v. Hudson River R. Co., 5 
HowPr (N. Y.) 454 (under act char- 
tering Hudson River Railroad Com- 


Comeve 


etc., 


pany). 

28. Mann v. Burt, 35 Kan. 10, 10 
IPE OS, : 

29. Groves v. Kansas City, etc., R. 
Co., 57 Mo. 304; Atcherson v. Troy, 
ete: “Re Cod SleAbb. Deen rGNges.)eio: 
6 AbbPrNS 329; Cummings v. New 
York, ete., R. Co., 1 Lans. (N. Y.) 68. 


In the absence of statute or agree- 
ment, a railroad company is not liable for work done 


Contra Warner v. Hudson River R. 
Co., 5 HowPr (N. Y.) 454 (under act 
chartering Hudson River Railroad 
Company). 

30. Groves v. Kansas City, ete., R. 
Co., 57 Mo. 304; Balch v. New York, 
etc., R. Co., 46 N. Y. 521; Atcherson, 
etc:, R. Co. v. TOY; 2 GcC.,. eve (Om 
Abb. Dec. (N. Y.) 13, 6 AbbPrNS 329; 
Cummings v. New York, etc., hk. Co., 
1 Lans. (N. Y.) 68. Contra Warner 
v. Hudson’ River R. Co., 5 HowPr 
(N. Y.) 454 (under act chartering 
Hudson River Railroad Company). 

{a] Thus, where a person con- 
tracts with a railroad construction 
company to haul material and to fur- 
nish two teams, driving one team him- 
self and employing another laborer 
to drive the other, he is not a laborer 
performing labor in constructing the 
railroad, within the meaning of such 
statutory provision. Atcherson v. 
Troy, etc., R. Co., 1 Abb. Dec. (N. Y.) 
13, 6 AbbPrNS 329. 

SD paca Nome Os 


31. Mann y. Burt, 

10 P 95; Balch v. New York, ete., R. 
Co., 46 _N. Y. 521; Atcherson, ete., R. 
Covw. Troy, ete, Re Cone ly Abbe loec: 
(N. Y.) 13, 6 AbbPrNS 329. 

[a] Such contract being entire, 
the statutory provision does not per- 
mit the laborer employed by the con- 
tractor to split up his demand and 
recover the value of his personal 
labor against the railroad company on 
a quantum meruit. Atcherson v. 
Troy, ete., R. Co., 1 Abb. Dec. CN: m2 
dio Ac6 AbbPrNS. 329. 


32. Atcherson v. Troy, etc., R. Cor 


33. Mann v. Burt, 35 Kan. 10, 10 
P 95; Atcherson, etc., R. Co. v.-Troy, 
etc.,, RR. Cos Abbe Dec Nim yauwdas 
6 AbbPrNS 329. 

34. Chicago, ete., R. Co. v. Sturgis, 
44 Mich. 538, 7 NW 213; Branin v. 
Connecticut, etc., R. Co., 31 Vt. 214. 

35. State v. Rusk, 55 Wis. 465, 13 
NW 452. 

36. Subcontractor’s © right to sue 
owner instead of contractor see Con- 
tracts § 821. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 468-470] 


for, and under the employment of, a subcontractor,*? 
nor is the principal contractor liable for labor so 
performed for a subcontractor,?® or for supplies fur- 
nished to or upon his order.*® The statutes for the 


protection of laborers and materialmen do not in-. 


clude subcontractors,*® and a subcontractor is not 
entitled to recoyer as a laborer, although he person- 
ally labors along with those employed by him;*1 
nor can he recover for the work of his teams.*? 
Statutes imposing a lability on the part of railroad 
companies to laborers of contractors generally em- 
ployed upon the work are, however, held to apply to 
laborers employed by subcontractors as well as those 
employed by the original contractor;*® but a stat- 
ute making a transfer or assignment of its property 
by a railroad company void as against the unpaid 
claims of contractors and laborers employed in the 
construction of the road has been held to be limited 
to those having a direct contractual relation, with the 
company,** and not to include subcontractors or 
other employees,*> and the same principle has been 
applied, under a statute granting aid to the railroad 
company, and giving a particular official power to 
retain money out of the proceeds of bonds, for con- 
struction indebtedness of the company.*$ 

Liability of owner completing work. Where a 
company constructing a railroad, after the failure 
of the contractor, completes the work through its 
general manager, and a subcontractor completes its 
work and files a claim for a lien, as authorized by 
statute, it is entitled to recover a personal judgment 
against the company, but not against the manager.*? 

37. Marks v. Indianapolis, etc., R. 


Co., 38 Ind. 440; Indianapolis, etc., 
R. Co. v. O’Reily, 38 Ind. 140; Baker 


47. 
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see supra §§ 96-121. 
Simmons v. Fletcher, 
295, 170 SW 628. 


"Sl Ch]. T33 

[§ 469] d. Assignees or Purchasers of Claims. 
Claims against railroad companies under their stat- 
utory liability for labor, materials, or supplies fur- 
nished to contractors*® are assignable,*® and may be 
enforced against the railroad company in an action 
by the assignee.°° But the mere fact that the la- 
borer is paid by a third person, on orders drawn by 
the contractor or subcontractor, does not constitute 
an assignment to such person of the laborer’s claim, 
so as 'to entitle him to sue thereon.°? 

[§ 470] 7. Perfection and Enforcement of Claim 
against Company.°? A person who seeks to avail 
himself of the benefit of the statute imposing such 
liability for labor, materials, or supplies must comply 
with all the requirements of the statute.°? Where 
the statute makes the liability of the railroad com- 
pany conditional upon the existence of an indebt- 
edness on its part to the contractor, the existence 
of such indebtedness must be established;°* but 
where the statute imposes a direct liability upon 
the railroad company and requires the action to be 
brought within a specified time after the labor is 
performed, it is immaterial whether at the time of 
the action there is anything due from the railroad 
company to the contractor or not.°® 

Notice. Where the statute requires a notice of 
the claim to be presented to, or served upon, the 
railroad company within a certain time,®® the re- 
quirements of the statute as to such notice must be 
complied with,®* such as to the form and contents of 
the notice,’* it must also be complied with as to the 


Co., 39 Wis. 426. 
56 See statutory provisions. 
57. Scioto Valley R. Co. v. Cronin, 


161 Ky. 


v. McMurry Contracting Co., 282 Mo. 48. See supra §§ 460, 465. 38 Oh. St. 122 [aff 7 Oh. Rec. (Re- 
682, 223 SW 45, 48 [cit Cyc]; St. 49. Chicago, etc., R. Co. v. Sturgis, | print) 224, 1 CincLBul 315]; Dixon v. 
John, ete., R. Co. v. Hibbard Co., Ltd.,| 44 Mich. 538, 7 NW 218. And see| Parker, 102 Wash. 101, 172 P 856. 

43 N. B. 508. cases infra note 50. {a] Lien notice.—(1) A  subcon- 


38. Ferguson v. Despo, 8 Ind. A. Property, 


estates, 


and rights as-|tractor’s subcontractor, engaged in 


523, 34 NE 575; Streeter v. Dowell, 43 
Kann 545,) 23 °P 599. 

39. Ferguson v. Despo, 8 Ind. A. 
§23, 34 NE 575; Streeter v. Dowell, 43- 
Kan. 545; 23 P 599. 

40. Martin v. Michigan, ete, R. 
Co., 62 Mich. 458, 29 NW 40; Finegan 
Vv. St. Joseph, etc, R. Co., 97 Nebr: 
474, 150 NW 818. 


41. Rogers v. Dexter, ete., R. Co., 
85 Me. 372, 27 A 257, 21 LRA 528. 
42. Winegan v. St. Joseph, etc., R. 


Co., 97 Nebr. 474, 150 NW 818. 

43. Kan.—Mann y. Corrigan, 28 
Kan. 194. 

Me.—George v. Washington Coun- 
ty R. Co., 93 Me. 134, 44 A 377. 

Mo.—Grannahan v. Hannibal, etc., 
um Co: 60" Mo= 5465" Peters: “ve. iSt. 
Louis, etc., R. Co., 24 Mo. 586. 

N. Y.—Kent v. New York Cent. R. 
Co., 12 N. Y. 628 [overr Millered v. 
Lake Ontario, ete., R. Co., 9 HowPr. 
238]; Warner v. Hudson River R. 
Co., 5 HowPr 454. 

Vt.—Branin v. Connecticut, etc., R. 
Co,, 31 Vt. 214. 

Wis.—Redmond v. Galena, etc., R. 
Co., 39 Wis. 426; Mundt v. Sheboy- 
gan, etc., R. Co., 31 Wis. 451. 

[a] Laborers of subcontractors in 
second degree are within the appli- 
cation and protection of the statute 


Redmond vy. Galena, ete., R. Co., 39 
Wis. -426. 
{b] Violation of agreement not to 


sublet a construction contract does 
not affect the statutory liability of 
the railroad company to laborers of 
the | subcontractor. Grannahan  v. 
* Hannibal, ete., R. Co., 30 Mo. 546. 
44. See supra § 463. 
45. Hart’s App., 96 Pa. 355. 
46. ; Re Co. Va Hib= 
bard Co., Ltd., 43 
Public aid to railroads generally 


14 Kan. 557; 


reese generally see Assignments 
7-60. 

50. Missouri, etce., R. Co. v. Brown, 
Dudley v. Toledo, etc., 
Re (Go, S65, 9Milechs | 665,09 820 NW NS oa; 
Chicago, ete., R. Co. v. Sturgis, 44 
Mich. 538, 7 NW 213; Peters v. St. 


Louis, ete., R. Co., 24 Mo. 586; San 
Antonio, ete., R. Co. v. Cockrill, 72 
Tex. 613, 10 SW 702. 


[a] Assignee may sue in his own 
name to enforce a claim for labor 
performed for a contractor. Peters 
v. St. Louis, ete., R. Co., 24 Mo. 586. 
[b] Parties.—Where in an action 
by an assignee of time checks and 
duebills given to laborers employed 
in the construction’ of a _ railroad, 
against the railroad company and the 
general contractor, the petition 
charges that they were executed by 
the contractor, and were his obliga- 
tions, which matters are not denied in 
the answer, and the contractor made 
himself primarily liable to the la- 
borers, subcontractors who had given 
the checks and duebills were not nec- 
essary parties. San Antonio, etce., R. 
Co. yv.- Cockrill, 72 Tex. 613, 10 SW 


702. 

51. Dudley v. Toledo, etc., R. Co., 
65 Mich. 655, 32 NW 884; Martin v. 
Michigan, ete., R. Co., 62 Mich. 458, 
29 NW 40. 

52. Enforcement of liabilities gen- 
erally see infra §§ 741-752 

53. Hart v. Boston Revere Beach, 
ete., R. Co., 121 Mass. 510; Martin v. 
Michigan, ete., R. Co., 62 Mich. 458, 
29 NW 40; Chicago, ete., R. Co. v. 
Sturgis, 44 Mich. 538, 7 NW 213; Ra- 
pauno Chemical Co. v. Greenfield, etc., 
R. Co., 59 Mo. A.-6. 

54. Bottomly v. Port Huron, etc., 
R. Co., 44 Mich. 542, 7 NW 214. 

55. Redmond vy. Galena, etc., R. 


making a grade separation for a rail- 
way, cannot recover for labor or ma- 
terial furnished, where the railway 
company has not taken a bond from 
the contractor to respond in lieu of 
liens, as required by statute, unless 
the lien claimant has filed the statu- 
tory lien notice required by statute. 
Dixon v. Parker, 102 Wash. 101, 172 
PP» 856. (2) The mere fact thatiwa, 
subcontractor has performed work of 
value in changing a railroad grade in 
a city does not make the railway com- 
pany liable therefor in equity, where 
the subcontractor has filed no lien 
notice. Dixon v. Parker, supra. (3) 
Notice of lien generally see infra §§ 
636-638. 

Quackenbush v. Chicago, etc., 
R.\ Co., ‘91. Mich: 308, 52 NWivsssi 
Peters v. St. Louis, etc., Rey Con 24 
Mo. 586; Mundt v. Sheboygan, etc., 
R. Co., 31 Wis. 451. 

[a] Certainty (1) beyond that of 
a common intent is not required in 
such notice. Peters v. St. Louis, etc., 
R. Co., 24 Mo. 586. (2) Buta notice 
which is merely a claim for a bal- 
ance due for work done, without stat- 
ing that it was for plaintiff’s personal 
labor or the character of the labor, 
or when performed, or the rate per 
day, or how much had been paid there- 
on, is not sufficient. Quackenbush v. 
Chicago, etc., R. Co., 91 Mich. 308, 51 
NW 883. 

[b] Naming company.—A notice is 
not invalid for omitting the full name 
of the railroad company if it is clear- 
ly designated by the name given. 


Peters v. St. Louis, ete., R. Co., 24 
Mo. 586. 
[c] Naming contractor.— Where 


the statute does not expressly require 
that the notice shall state the name 
of the contractor, but merely the 
“particular nature and amount” of 


734 [51 C.J.) 


time of giving it,°® and as to its service upon the 
ecompany.°® <A laborer or materialman who has 
failed to give notice of his claim or lien, as required 
by statute,*+- cannot hold the railroad company 
hable, on the theory of estoppel, substantially as 
a trustee of money which it has recovered from 
the contractor’s surety, where the materialman’s 
len was only one element of the company’s claim 
against the surety and where the amount so recov- 
ered is insufficient to pay all lien claims and all 
other claims recoverable against the surety; 
and where the issues as to individual claims were 
not clearly defined in the railroad company’s action, 
evidence is admissible, in an action against it by the 
materialman, to show that the alleged liens were not 
urged as a valid basis for recovery in the former ac- 
tion.®? i 
Actions.°* An action against a railroad company 
by a laborer or materialman may be brought before 
a justice of the peace for amounts within his juris- 
diction,®® and it is usually required that the action 
to enforce the claim shall be instituted within a cer- 
tain time after notice of the claim.°® In an action 
against a railroad company for labor done or ma- 
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terials and supplies furnished, plaintiff must allege 
and prove every fact essential to bring the claim 
within the application of the statute and to show his 
right to recover thereon;°7 and the usual rules apply 
as to the pleadings,°* issues and proof,®® evidence,’° 
and verdict.7+ Under a statute requiring a railroad 
company to provide in its contract for, the payment 
of claims for labor and supplies, it has been held that 
the remedy of a person furnishing supplies to the 
contractor is a suit in equity for an accounting and 
not an action at law for personal judgment against 
the company.?? 

[§ 471] I. Creation of Nuisance by Construc- 
tion of Railroad***—1. In General. The manner in 
which a railroad is constructed may constitute a 
nuisance.“* Thus the construction of a railroad 
embankment so as to deposit destructive quantities 
of sand or debris on adjoining land constitutes a 
nuisance without regard to whether the embankment 
was negligently or unskillfully constructed,7® and 
the owner of the adjoining land is entitled to have 
the nuisance abated and to damages.7® A railroad 
is liable for maintaining a nuisance where, by rea- 
son of its construction, it creates a stagnant pond 


188 410-471 


the claim, a notice to a railroad com- 
pany that plaintiff has a claim against 
it of a specified amount for labor in 
the construction of the road between 
specified dates is sufficient, although 
it does not name the contractor by 
whom plaintiff was employed. Mundt 
v. Sheboygan, etc., R. Co., 31 Wis. 451. 

59. Sloan v. Cleveland, etc., R. Co., 
140 Ill. A. 31; George v. Washington 
County R. Co., 93 Me. 134, 44 A 377; 
Morgan v. Chicago, etc., R. Co., 76 Mo. 


161; Mundt v. Sheboygan, etc. R. 
Co., 31 Wis. 451. 
[a] Sufficiency of notice.—(1) 


Where the statute requires the notice 
to be given “within twenty days after 
the completion of such labor,” it is not 
necessary to give notice at monthly 
intervals during a continuous term of 
employment, but a notice within 
twenty days after the completion of 
the whole time worked is sufficient. 
George v. Washington County R. Co., 
93 Me. 134, 44 A 377. (2) Where the 
statute requires notice “within thirty 
days after such claim or demand shall 
have accrued,’ and it appears that it 
was the custom not to pay the labor- 
ers for each month’s work until the 
fifteenth of the following month, the 
claim does not accrue until the usual 
time of payment, and a notice within 
thirty days thereafter is _ sufficient. 
Mundt v. Sheboygan, etc., R. Co., 31 
Wis. 451. 

60. Rapauno Chemical » Co. ie 
Greenfield, etc., R. Co., 59 Mo. A. 6; 
Chapman v. Utica, etc., R. Co., 4 Lans. 
CNS) 96. 

[a] On general manager.—Under 
a statute requiring the notice to be 
served upon an engineer or other 
agent or person employed by the rail- 
road company having charge of the 
section of the road on which the labor 
was performed or materials furnished, 
service upon the general manager of 
the company is not sufficient in the 
absence of proof that he had supervi- 
sion over such section of the road. 
Rapauno Chemical Co. v. Greenfield, 
ete.; R. Co., 59 Mo. A. 6. 

{b] On chief engineer.—Notice 
may be served upon the chief engineer 
of the road, although the section of 
the road. upon which the work is per- 
formed is under the immediate charge 
of an assistant engineer. Chapman 
Vv. Utica, etc., R. Co.,.4. Lans,.(N.. Y.) 
96. 


61. Notice of lien generally see 


infra §§ 636-638. 

62. Pankey v. Oregon, etc., R. Co., 
L29 OR. 29 2h 20 Oeste 

63. Pankey v: Oregon, etc., R. Co., 
supra. 

om Action on bond see supra § 


Foreclosure of liens see 
753 et seq. 

65. Grannahan v. Hannibal, etc., R. 
Co., 30 Mo. 546; Redmond v. Galena, 
ete., R.-€o., 39) Wis. '426) 

Jurisdiction of justices of peace 


infra §§ 


generally see Justices of the Peace 
§§ 57-126. 
66. See statutory provisions. And 


see Scioto Valley Co. v. Cronin, 
38 Oh. St. 122 [aff 7 Oh. Dec. (Re- 
print) 224, 1 CincLBul 315] (holding 
that the limitation of time within 
which a suit under the statute must 
be brought applies to controversies 
arising between the contractor or sub- 
contractor and the person furnishing 
materials or work, and not to rights 
of action on the part of the latter 
against the owner of the road). 

67. Dudley v. Toledo, ete., R. Co., 
65 Mich. 655, 32- NW 884; Chicago, 
ete., R. Co. v. Sturgis, 44 Mich. 538, 
7 NW 213. 

[a] Declaration on common counts 
in assumpsit with a mere allusion to 
the statute is not sufficient. Chicago, 
etc., R. Co. v. Sturgis, 44 Mich. 538, 
7 NW 213. 


es can See generally Pleading 49 C. 
ri ops iy 
69. See Pleading §§ 1144-1211; and 


cases infra this note. 

[a] Under general denial.—In an 
action against a railroad company for 
labor done, under a general denial, 
alleging that it was not done for the 
company but for a contractor, the 
contract of the contractor with the 
company is admissible in evidence. 
Downs v. Union Pac. R. Co., 4 Kan. 
201. 

{[b] Variance.—Where the seller 
of railroad ties alleged, in an action 
for the price, that they were sold to 
the individual defendant, who was de- 
scribed as the president of the defend- 
ant company, and that they were ac- 
cepted and used by both defendants, 
and the evidence showed that the in- 
dividual defendant was president and 
owner of the defendant company, and 
that he ordered the ties and received 
and accepted them, and placed them 
on the defendant company’s roadbed, 


*By JOSEPH W. ROUSE (§§ 471-475). 


there is no variance between the al- 
legation and proof. Richardson vy. 
Herbert, (Tex. Civ. A.) 135 SW 628. 

70. See Evidence 22 C. J. p 1; and 
cases infra this note. — 

[a] Evidence 
(1) Where, in an action for labor, it 
is undisputed that the company was 
having the work done, it is proper to 
show that the person who employed 
plaintiff was directing the work, as 
tending to show his authority in the 
matter. Alabama Securities Co. v. 
Dewey, 156 Ala. 530, 47.S 55. (2) 
Evidence as to authority to represent 
corporation generally see Corpora- 
tions §§ 2248-2257. 

[b] Evidence held inadmissible.— 
In an action against a railroad com- 
pany, to which the goods were deliv- 
ered upon an unauthorized order of 
one of its officers, to recover there- 
for, evidence of subsequent transac- 
tions between a company to whom the 
road was afterward leased and a third 
person is not admissible as bearing 
upon the understanding of the di- 
rectors of defendant corporation in 
making use of the goods.. Scott v. 
Middletown, etc., R. Co., 86 N. Y. 200 
[aff 21 Hun 231]. 

71. See generally Trial [38 Cyc 
1868 et seq]; and case infra this 


note. 

_[{a]. Ilustration.—Where, in an ac- 
tion for work done on a railroad, the 
evidence was that plaintiff had been 


working for a contractor and fearing . 


that he would not be paid was about 
to quit work when defendant’s agent 
induced him to continue under prom- 
ise to pay him, and a part of the work 
was done, and this was’ several 
months earlier than alleged in the 
petition, a verdict for an amount near- 
ly equal to plaintiff's whole claim, as 
well for the work done before as after 
the promise was made, should be set 
aside as contrary to the pleadings and 


evidence. Galveston, etc., R. Co. v. 
Howrin, (Tex.) 9 SW 661. 
72. Schneider v. Cincinnati, etc. 


R. Co., 10 Oh. Dec. (Reprint) 364, 26 
CincLBul 457. a ; : 

73. Operation of railroad as nui- 
Sance see Nuisances §§ 255, 256. 

74 See cases infra this section, 
and §§ 472-475. 

75. Alabama Western R. Co. v. 
Wilson, 1 Ala. A. 306, 55 S 932. 

76. Heath v. Minneapolis, etc., R. 
Co., 126 Minn. 470, 148 NW 311, LRA 
1916E 977. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


held admissible.—. 


a 
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of water because of obstruction of natural drain- 
age.’" The railroad is not, however, responsible for 
annoyances necessarily and unavoidably created by 
the work of construction.78 The rule that one who 
merely passively continues a nuisance must have 
notice of the nuisance’® applies to nuisances ere- 
ated by the construction of the railroad.*® A rail- 
road is not responsible for a public nuisance caused 
by construction of an embankment by the owner of 
a switch connecting with the railroad, where it was 
required by statute to allow the connection to be 
made.*? 
[§ 472] 2. Construction in or along Streets or 
Highways. The mere construction of a railroad, 
although in a street or highway, if done by lawful 
authority, is not a nuisance,®? even though damages 
to abutting owners were not ascertained and paid 
before its construction;** nor is a partial and tem- 
porary obstruction necessarily caused by, and dur- 
ing the process of, construction a nuisance which will 
be enjoined.’ But it is a public nuisance for a 
railroad company to construct its road on a public 
street or highway without legislative authority, 
granted either directly or indirectly;*° and the com- 
pany may be guilty of maintaining a nuisance by 
reason of the negligent or improper manner of con- 
structing or maintaining its road,®® or failing to re- 


ered. 


77. Georgia, etc., R. Co. v. Jerni- 
46 Iowa 389; 


gan, 128 Ga. 501, 57 SE 791. 
78. Cantelou v. Trinity, etc., R. Co., 


‘RAILROADS 


Davis v. Chicago, ete., R. Co., 
Dulaney v. Louisville, 
etc., R. Co., 100 Ky. 628, 38 SW 1050, 


[SLcOr Fal. Won 


store a street or highway to its former state as re- 
quired by statute,** or to construct a new highway 
in the place of one destroyed by the construction of 
the railroad,** or by erecting a freight depot in the 
center of a town, causing the obstruction of streets 
by cars and rendering the streets dangerous,*® or 
it may constitute a nuisance for it to exercise the 
right to use the street or highway by construction 
of switches, sidetracks, and stations so as improperly 
or unreasonably to obstruct the public use thereof.°° 
A slight variation in the street surface by reason of 
the rails is not a nuisance where it does not affect 
or obstruct the passage.®t A switch track which is 
part of a general railway system, and which is open 
to all persons for shipping purposes, is a public util- 
ity, and does not constitute, when laid in a public 
street, a public nuisance per se,®? although from its 
location and surroundings only a limited number of 
persons will have occasion to use it.°? A company 
having the control and operation of a railroad will 
be equally liable with the owner thereof for the con- 
tinuanee of a nuisance growing out of the manner 
of its construction.®* 

[§ 473] 3. Construction of Crossing—a. In Gen- 
eral. The mere construction of a railroad across a 
highway, pursuant to legislative authority, is not a 
public nuisance,®® although the crossing is at 
of New York under and by virtue of a 


resolution adopted by the board of 
assistants, in one year, and concurred 


(Tex. Civ. A.) 101 SW 1017. 

[a] hus plaintiff was not entitled 
to recover for annoyance and discom- 
_ fort caused by coal dust, noise, vapors, 

etc., produced by a steam shovel and 
blacksmith shop across the street 
used in constructing a railroad, in 
the absence of a showing that the 
shovel and blacksmith shop were im- 
properly constructed or operated. 
Cantelou v. Trinity, etc., R. Co., (Tex. 
Civ. A.) 101 SW 1017. 


79. See Nuisances § 324. 
80. See cases infra this note. 
[a] Nuisance created by contrac- 


tor.—Lapse of four hours after a 
contractor, constructing an underpass 
under railroad tracks one hundred or 
more feet from the street, placed a 
portable forge near the street, is m- 
sufficient to charge the railroad com- 
pany with constructive notice, so as to 
render it liable for the maintenance 
of a nuisance. Grant v. Louisville, 

R. Co., 129 Tenn. 398, 165 SW 
963 


[b] Unless railroad company built 
its right of way embankment, which 
plaintiff claimed constituted a nui- 
sance, the railroad company could not 
be liable for resulting damages until 
after notice to abate. Choctaw, etc., 
R. Co. v. Rice, 7 Ind. T. 514, 104 SW 
819. 

81. Louisville, etc., R. Co. v. Com., 
101 SW 382, 31 KyL 65. 

g2. Fla.—Geiger v. Filor, 8 Fla. 
325. 

Ind.—State v. Louisville, ete, R. 
Co., 86 Ind. 114. 

Iowa.—Hughes v. Mississippi, etc., 
R. Co., 12 Iowa 261; Milburn v. Cedar 
Rapids, 12 Iowa 246. 

Mich.—Plantenga v. Grand Rapids 
Merminal.R. Co, 190 Mich, 661, 15% 
NW 425. 

N. Y.—Drake v. Hudson River R. 
Co., 7 Barb. 508; Hodgkinson v. Long 
Island R. Co., 4 Edw. 411 (tunnel un- 
der street). 

Pa.—Peterson v. Navy Yard, etc., R. 
Co., 5 Phila. 199; Faust v. Passenger 
R. Co., 3 Phila. 164. 

[a] Laying second track.—(1) For 
a railroad company which has ac- 
quired the right to run through a city 
street to lay a second track is not 
necessarily a nuisance, but the cir- 
cumstances of the case and actual 
hindrance to travel must be consid- 


18 KyL 1088 (the maintenance of 
double railroad tracks on an unim- 
proved street sixty feet wide will not 
support a suit for injunction or ac- 
tion for damages by the owners of 
unimproved abutting property, where 
twenty-one feet, inclusive of space to 
be occupied by sidewalks, is left on 
either side of the tracks). (2) The 
mere imposition of more railway 
tracks, or the increased use vf the 
tracks beyond what may originally 
have been thought probable, resulting 
from the location of defendant’s depot 
on land acquired by it does not consti- 
tute a nuisance. Felton v. Wedthoff, 
185 Mich. 72, 151 NW 727; Oklahoma 
City, etc., R. Co. v. Dunham, 39 Tex. 
Civ. A. 575, 88 SW 849. 


83. Plantenga v. Grand Rapids 
Terminal R. Co., 190 Mich. 661, 157 
NW 425. 

84. Canton v. Canton Cotton. Ware- 


house Co., 84. Miss. 268, 36 S 266, 105 
AmSR 428, 65 LRA 561. 
85. U. S.—Pittsburg, ete., R. Co. 
v. Hood, 94 Fed. 618, 36 CCA 423. 
Ala.—Birmingham R. Light, etce., 
Co. v. Moran, 151 Ala. 187, 44 S 152; 
Louisville, etc., R. Co. v. Mobile, etc., 
R. Co., 124 Ala. 162, 26 S 895. 
Mo.—Sherlock v. Kansas City Belt 


R. Co., 142 Mo, 172, 43-SW 629, 64 
AmSR 551. 
N. J.—Burlington v. Pennsylvania 


R. Co., 56 N. J. Eq. 259, 38 A 849 [aff 
58 N. J. Eq. 547, 43 A 700]; Stickle 
Va IMOrnis; MStGs, Rw Corset GN) J wns 
886 [rev on other grounds 20 N. J. 
Fig. 530i 

N. Y.—Peo. v. New York, etc., R. 
Co., 45 Barb. 73, 26 HowPr 44. 

Oh.—Louisville, etce., R. Co. v. Cin- 
cinnati, ete., R. Co., 3 OhNPNS 109, 
REVODNES Ts 


Pa.—Edwards v. Pittsburg Junc- 


tion Ri. Col, 215\-Pa 697) 64° A 798) 
Riley v. Pennsylvania Co., 32 Pa. 
Super. 579. 


Wash.—State v. Benton County Su- 
pers Crm 6o) Waship279 ) 1 Ee a9: 

fa] Rule applied.—(1) When a 
railroad, authorized by its charter to 
be made at one place, is made at an- 
other, it is a mere nuisance on every 
highway it touches in its illegal 
course. Com. v. Erie, etc., R. Co., 27 
Pa. 339, 67 AmD 471. (2) A railroad 
constructed in the streets of the city 


in by the board of aldermen in an- 
other year, having no warrant for its 
commencement, and none for its con- 
tinuance, is not only a public nui- 
sance, but a public nuisance of which 
taxpayers and owners of property on 
the streets through which the rails 
are laid have a legal right to com- 
plain, as specially injurious to them 
in their ingress and egress to and 
from their places of business. Wet- 
more v. Story, 22 Barb. (N. Y.) 414, 3 
AbbPr 262. 

[b] Construction of branch or Y¥ to 
connect a railroad organized under 
the general railroad law of 1903 with 
a street railway organized under the 
general street railway law of 1893 
is unauthorized and constitutes a pub- 
lic nuisance which may be abated by 
the municipality where it is located. 
Elizabeth, etce., R. Co. v. Woodbridge 
Tp., 84 N. J. Eq. 72, 96 A 404 [rev 85 
N. J. Eq. 192, 95 A 987]. 

{c] Railroad constructed under in- 
valid act is a public nuisance. Astor 
v. New York Arcade R. Co:, 3 NYSt 


188. 

Kelly v. Pittsburgh, etc, R. 
Co., 28 Ind. A. 457, 683 NE 233, 91 
AmSR 134; Haney v. Gulf, etc. R. 
Co., 3 Tex. A. Civ. Cas. § 278; Mounds- 
ville v. Ohio River R. Co., 37 W. Va. 
92,16 SE 514, 20 LRA 161. 

87. Moundsville v. Ohio River R. 
Co., supra. 

88. Com. v. Allegheny Valley R. 
Co., 14 Pa. Super. 336. 

89. Hickory v. Southern R. Co., 
141 N. C. 716, 53 SE 955. 

90. State v. Louisville, ete., R. Co., 
86 Ind. 114. 

91. Drake v. Hudson River R. Co., 

% Barb. CN. (¥.) 508: 
Davis yv. Baltimore, etc., R. Co., 
102 Md. 371, 62 A 572; Wolfard v. 
Fisher, 48 Or. 479, 84 P 850, °87 P 
530, 7 LRANS 991; Stockdale v. Rio 
Grande Western R. Co., 28 Utah 201, 
Vheke S29" 

93. Stockdale v. Rio Grande West- 
ern R. Co., supra. 

94. Tate v. Missouri, etc., R. Co., 
64 Mo. 149. 

95. St. Louis, etc., R. Co. v. Taylor, 
130 Ark. 64, 196 SW 930; Lonoke vy. 
Chicago, etc., R. Co., 92 Ark. 546, 123 
SW 395, 135 AmSR 200; Danville; 
ete., R. Co. 'v..Com., 73 Pa. 29; John-= 


736 [51 C.J.) 
grade;°*> nor, where a railroad in crossing has 


changed the location of the highway pursuant to 
legislative authority, is the new crossing a nuis- 
ance.°? A railroad company may, however, be guilty 
of creating a nuisance by constructing a crossing in 
such a manner as improperly to obstruct or impair 
the use of the highway,°®’ or to render the crossing 
of the tracks unsafe for travel,®® or by locating the 
crossing at an unauthorized place,t or changing the 
location of the railroad without authority so as to 
cross the highway at a different place,? or by erecting 
buildings within the limits of the highway.? It has 
been held that a grade crossing is in the nature of a 
nuisance which cannot exist without state author- 
ity.t Not every obstruction to the easement of the 
public in a street, by the construction of a railroad 
across it, is a publie nuisance,’ but only such an ob- 
struction as is unnecessary to the more important 
easement of the public in the railroad.® 

[§ 474] b. Failure To Restore or Maintain Street 
Crossed. <A failure on the part of a railroad com- 
pany to restore or maintain a highway which it has 
crossed, whereby the highway is improperly ob- 
structed or travel thereon interfered with, or made 
dangerous, constitutes a public nuisance,” and ren- 
ders the railroad company subject to indictment,® 


ston v. Providence, etc., R. Co., 10 R. 3. 
ae 27 Vt. 
[al Bridges at crossings.—(1) The 4, 


erection by a railroad company of a 
bridge on a street under a decree of 
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oe v. Vermont Cent. R. Co., 


Cowles v. New York, ete., EVRCOos. 
80 Conn. 58, 66 A 1024; 


MOR Ke tC AME OO 80 Conn. 48, 66 A 


% 
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[§§ 473-476 


or an action for the abatement of the nuisance,® 
or liable in damages for special injuries sustained 
thereby,!° but not for a statutory penalty for ob- 
struction of the road,+1 and the right to abate the 
nuisance is not lost by mere lapse of time.*? 

[§ 475] 4. Remedies. If the road is so construct- 
ed as to constitute a nuisance, the company is liable 
to indictment,+* or a suit in equity may be main- 
tained to abate the nuisance,!* or an individual who 
sustains a special injury therefrom may maintain 
a private action to recover his special damages or 
protect his rights,+° or may bring suit for an in- 
junction.1® When a crossing, as constructed, con- 
stitutes a publie nuisance, the municipality may sum- 
marily abate it.17 In some jurisdictions it is held 
that, if the railroad is constructed without author- 
ity, it is a public nuisance which cannot be en- 
joined by an abutting owner, but only by the public 
authorities.t§ 

[§ 476] J. Offenses Incident to Construction and 
Maintenance*1°—1. Criminal Responsibility in Gen- 
eral. A railroad company as well as a natural per- 
son is lable to indictment for unlawfully obstruet- 
ing a public highway by the construction and main- 
tenance of its road,?° and such indictment may be 


overhead railroad crossing, the juris- 
diction of the commission, if any, to 
come into existence only after the 
court ordereu such removal. Per Dun- 
can, J., in Stephens v. Chicago, etc., 


Cowles v. New 


court permitting it is legal, and such 
structure is not a nuisance (Cass v. 
Pennsylvania Co., 159 Pa. 273, 28 A 
161) (2) unless the bridge is too low 
or too narrow for the proper passage 
of teams and vehicles un‘der it (Com. 
v. Brie, etc., R. Co. 27 Pa. 339, 67 
AmD 471); (8) nor is the construction 
by a railroad company whose road 
erosses the highway below grade of 
a bridge of less width than the high- 
way a nuisance per se (Peo. v. New 
York, ete, R. Co., 89 N. Y. 266). 

[b] In Maine.—The Statute of 
1853, regulating the mode in which 
railroads shall cross highways, is not 
applicable to railroads already con- 
structed, and therefore the provision 
therein making a railroad which has 
not conformed to the statute a nui- 
sance and holding the directors per- 
sonally liable does not apply to such 
roads. Veazie v. Mayo, 49 Me. 156. 

96. Hu'dson County v. New Jersey 
Gent. BR.) Co. 68 IN. J.) bd.) 5005259 
A 303 [aff 70 N. J. Eq. 806, 65 A 11171]; 
Baxter v. Spuyten Duyvil, etc., R. 
Con 61e Baty Ns Ye) 2285 1 AbbPrNS 
178; Johnston v. Providence, eter. 
COs LOM Ry n365 

97. Illinois Cent. R. Co. v. Bentley, 
64 Ill. 4838; Com. v. Philadelphia, ete., 
TCO, aot "Pa. Co. 5. 

98. St. Louis, ete., R. Co. v. Tay- 
lor, 130 Ark. 64, 196 SW 930; Peo. v. 
Northern Cent. R. Co SLO INE Yn e289, 
58 NE 138 [mod 36 App. Div. 629, 54 
NYS 1112]; Delaware, etc., R. Co. v. 
Buffalo, 158 N. Y. 266, 478, 53 NE 44, 

533 [aft 4 App. Div. 562, 38 NYS 510]; 
Reeth ern Gente Re Cony. Com: .9 0) Rar 
300; Com. v. Erie, etc., R. Co:,.27 Pa. 
339, 67 AmD 471. 

99. Paducah, etc., R. Co. v. Com., 80 
Ky. 147 (the keeping of the iron rails 
of a railroad six or eight inches above 
the level of the highway at a public 
crossing constitutes a public nui- 


sance). 
Le Comsety,, (rie eters) Re (Co. 
RCo. 


Pa. 339, 67 AmD 471. 
2. Peo. v. Northern Cent. 

164 N. Y. 289, 58 NE 138 [mod 36 

App. Div. 629, 54 NYS 1112]. 


1020, 12 LRANS 1067, 10 AnnCas 481. 

5. Ward v. Erie R. Co., 87 Misc. 365, 
149 NYS 717 [aff 167 App. Div. 950, 
154 NYS 94 (aff 215 N, Y. 629 mem, 
109 NE 1095 mem)]. 

[a] Crossing gates.—Miller v. 
Long Island R. Co., 17 F. Cas. No. 9,- 
580a; Textor v. Baltimore, etc., R. 
Co., 59 Md. 63, 48 AmR 540. 

6. Ward v. Erie R. Co., supra. 

7. Conn.—Hamden v. New Haven, 
ete.) R.. Co: 2 nConn sw bss 

Fla.—Palatka, etc., R. Co. v. State, 
23 Fla. 546, 3 S 158, 11 AmSR 395. 

Ind. Seybold v. Terre Haute, etc., 
R. Co., 18 Ind. A. 707, 46 NE 1 1054. 

Ky.-—Com. Vv. Louisville, ete: RaCoy 
109) Key. 59, 58 Siw, 4738; 702, 2 KyL 


572; Paducah, etc., R. Co. v. Com., 80 
Ky. 147. 
Mass.—Attwill v. Boston, ete. R. 
Co., 140 NE 928. 
J—New York, ete, R. Co. v. 


State, 50" INegdre LE: 303, {3A [aft 
53 N. J. L. 244, 23 A 16 8]. 

N. Y.—Peo. v. New York Cent., 
ete:, Ri Co., 74 N. ye 302:. 

Oh.—Little Miami R. Co. v. Green 
County, 31 Oh. St. 338. 

Vt.—Mann vy. Central Vermont R. 
Co., 55 Vt. 484, 45 AmR 628. 

8. See infra §§ 476-480. 

9. . Attwill v. Boston, etc., R. Co., 
(Mass.) 140 NE 928; Little Miami, 
ete., R. Co. v. Green County, 31 Oh. 
St. 338. 

10. See infra § 475. 

11. Com. v. Chesapeake,. etc., R. 
Co., 189 Ky. 599, 225 SW 502 

12. Attwill v. Boston, etc., RaaCo: 
(Mass.) 140 NE 928. 

13. See infra §§ 476-480. 

14. State v. Benton County Super. 
Ct., 60 Wash. 279, 111 P 19; Mounds- 
ville, etc., R. Co. v. Ohio River R. Co., 
STOW Via. 92,16 )She 514, 20 LRA Tele 

{a] In Illinois.—Under Const. art 
6 § 12, giving circuit courts original 
jurisdiction in law and equity, the 
circuit court, an'd not the public util- 
ities commission, has jurisdiction of 
the questions involved in a suit to 
compel the removal from a highway, 
as a nuisance, of posts supporting an 


R. Co., 303 Ill. 49, 185 NE 68 [rev 217 
ily is 

15. Kelly v. Pittsburgh, etc, R. 
Co., 28 Ind. A. 457, 63 NE 233; Buck- 
holz v. New York, etec., R. Co., 148 N. 
Y. 640, 43 NE 76; Cane Belt R. Co. v. 
Ridgeway, 38 Tex. Civ. A. 108, 85 SW 

496; Haney v. Gulf, etce., R. Cows 
Tex. A. Civ. Cas. § 278. 

16. Edwards v. Pittsburg Junc- 
tion R. Co., 215 Pa. 597, 64 A 798. 

[a] Construction of additional 
track in street will not be enjoined 
on the ground that its construction 
will constitute a nuisance unless a 
very clear case for equitable relief 
is shown, since, if a nuisance results, 
the public has an adequate remedy 
by indictment, and adjacent property 
owners a remedy by action for damag- 
es for any Eder injury sustained. 
Morris, etc., R. Co. v. Prudden, 20 N. 
AIA OOS ei0) ! 

17. Delaware, etc., 
Low LS SiINiw Yer 266, 478, 53 NE 44, 533. 

18. Dulaney v. Louisville, ete., Be 
0.008 Ky. 628, 38 SW 1050, 18 KyL 

19. Liability of corporations gen- 
erally to criminal prosecution see 
Corporations § 3024 et seq. 

Offenses incident to operptics of 
railroad see infra §§ 1111-1133. 

20. Ind.—State v. Baltimore, ete., 
R. Co., 120 Ind. 298, 22 NE 307. 

Ky.—Com. v. Chesapeake, 6tCy une 
Co., 189 Ky. 599, 225 SW 502. 

Mass. —Com. v. Old Colony, etc., R. 
Co., 14 Gray 93; Com. v. Vermont, 
etc., R. Corp., 4 Gray 22. 

N. Y.—Peo. v. New York, ete., R. 
Co., 74 N. Y. 302 [rev 12 Hun USES |b 

Pa.—Northern Cent. R. €o. v. Com., 
90 Pa. 300; Com. v. Brie, etc., R. Co., 
27 Pa. 339, 67 AmD 471. 

S. D.—Hyde v. Minnesota, etc., R. 
Co., 29 S. D. 220, 136 NW 92, 40 LRA 

CtC a Rae OC Onna 


NS 48. 
Tenn.—Louisville, 
orate, 3 Head 523, 75 AmD 778, 
Va.—State v. Western Maryland 
Re ‘ye 74 W. Va. 256, 81 SE 1039. 
And see cases infra note 21 et seq. 
[a] What constitutes obstruction. 


*By ALBERT DEFOREST TYLER (§§ 476-481). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


R. Co.'v. Buffa- . 


y 


§§ 476-477] 


maintained either upon common-law_ principles,?+ 
or under statutes making it an indictable offense for 
any person to obstruct a public highway.?? 
railroad company is liable to indictment for a breach 
of duty imposed upon it by law for the benefit of the 
public in regard to highways,?* whether such breach 
of duty assumes the shape of an act of misfeasance 
generally, whenever the act 
or omission of a company in the construction or 
maintenance of its road creates a public nuisance,” 
the company is subject to indictment.?° 
statute authorizes a railroad company to “alter and 

grade” highways at railroad crossings so that travel 

thereon will not be impeded, a change in the loca- 

tion or route of the highway, without any other | 


or nonfeasance;?* and, 


statutory authority, is indictable.?7 


pany may also be criminally hable for failure to per- 
form its duty to restore a highway to its former 
condition so as not unnecessarily to impair its use- 
fulness,?® or to construct a new and sufficient high- 


—The building and maintenance of a 
railroad across a public road is not 
an “obstruction,” within Ky. St. § 
4338, which contemplates some negli- 
gent temporary or willful and unnec- 
essary obstruction of the road, by 
placing trees or logs therein, or build- 
ing a fence across it, or in some other 
manner or with some other thing not 
permanent, or intended to be _ such, 
that interferes with its safe and con- 
venient use. Com. v. Chesapeake, etc., 
R. Co., 189 Ky. 599, 225 SW 502. 

{b] Turnpike is a public highway 
in such a sense that an indictment 
will lie for obstructing it. Com. v. 
Wilkinson, 16 Pick. (Mass.) 175, 26 
AmD 654; Northern Cent. R. Co. v. 
Com., 90 Pa. 300. 

Obstruction of highway: 
Generally see Highways §§ 402-408. 
Incident to operation of railroad see 

infra § 1114. 

21. State v. Lackawanna R. Co., 86 
N. J. L. 62, 90 A 1103; New York, 
ete., R. Co. v. State, 50 N. J. L. 303, 
13 A 1 [aff 53 N. J. L. 244, 23 A 168]. 

Generally see Highways § 402. 

22) <St= Louis, ete:, RCo. v. State, 
52) Ark. 61,11 SW 1035; Staterv. 
Baltimore, ete., R. Co., 120 Ind. 298, 
22 NE 307; Vicksburg, etc., R. Co. v. 
State, 64 Miss. 5, 8 S 128: State v. 
Ohio River R. Co., 38 W. Va. 242, 18 
SE 582; State v. Monongahela R. Co., 
37 W. Va. 108, 16 SE 519. 

[a] Nature of obstruction.—Un- 
der the statute making it an indicta- 
ble offense for any person to obstruct 
a highway, it is held that the statute 
contemplates obstructions caused by 
physical means or positive action, and 
does not embrace or apply to a mere 
omission to repair a highway bridge 
over the railroad track, a specific rem- 
edy for failure to keep bridges in re- 
pair being provided by a different 
section of the code. Vicksburg, etc., 
R. Co. v. State, 64 Miss. 5, 8 S 128. 

[b] Intent is not an element of 
statutory offense. State v. Baltimore, 
ete, R. Co., 120 Ind. 298, 22 NE 307. 

Generally see Highways § 402. 

23. Ky.—Com. v. Louisville, etc., 
R. Co., 109 Ky. 59, 58 SW 478, 702, 
22 Kyl. 572) Paducah, ‘ete., R. Co. v. 


Com., 80 Ky. 147. 

Mass.—Com. v. Nashua, etc., R. 
Corp., 2 Gray 54 

Ne New, “York, \ete:,” Ro Colm v. 
Staten 50° Neos. 9303, 13 A’ le fatt 


ae Siecle 2 Ae 23 A 168). 
Y.—Peo. v. New York Cent., etc., 
Re Pere 74 N. Y. 302 [rev 12 Hun 195). 
Pa.—-Com. v. Pennsylvania R. Co., 
iiirwPa 63 7i.0be Ass [rev 2. Pa. Cos 
391); Pittsburgh, ete., R. Co: v. Com., 
191 Pa. 192; Com. v. Huntingdon, 
ete;,, F., ete, Co..935 Pa. ‘Super. 416. 
Tenn.—Louisville, etc, R. Co. v. 
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So also a 


Where a 


A railroad com- 


State, 3 Head 523, 75 AmD 778. 

W. Va.—State v. Ohio River R. Co., 
38 W. Va. 242, 18 SE 582; State v. Mo- 
nongahela River R. Co., 37 W. Va. 108, 
16 SE 519. 


Eng.—Reg. v. Scott, 3 Q. B. 543, 43 
HCL 858, 114 ret ae 615°. Ree tv. 
Birmingham, ete. Ri 9C. & P. 469, 


38 ECL 278, 173 Ban ed *OL5. 

24. New "York, etc., R. Co. v. State, 
50UNa J. Le 3035, 13 cA Is [afi 53) Nid. di: 
244, 23 A 168]; Pittsburgh, ete, R. 
Coxwe.Coms 10a Bar 192. 

25. See Nuisances §§ 255, 256. 

26. Ind.—State v. Louisville, etc., 
R. Co., 86 Ind. 114. 

Ky.—Com. vy. Louisville, ete., R. Co., 
109 Ky. 59, 58 SW 478, 702, 22 KyL 
572; -Paducah, ete., R. Co. v. Com., 
80 Ky. 147, 3 KyL 650; Cincinnati R. 
Co:..vi; Com., 80) Ky. 5137. 

Mass.—Com, v. Old Colony, ete., R. 
Co., 14 Gray, 93s.,.Com._.v. Vermont, 


Com. v. Wilkinson, 16 Pick. 175, 26 
AmD 654. 

N. J.—State v. Lackawanna R. Co., 
86 N. J. &. 62, 90 A 1103; States. 
Lackawanna R. Co:, SiN adie: 81, 
79 A 1080, [aff 82 NJ, Iu. 747, 82 A 
851]; New York, etc., R. Co. v. State, 
BO Ninos litols elo eel fiafiedsigNaide 
L. 244, 23 A 168]; State v. Warren 
Ri Co., 29 Ne J. be 353%, State.v..Mor=- 
ris; iete;, Ray Co,,e23) eNeedcy tao 60: 

N. Y.—Peo. v. New York .Cent., etc., 
R. Co., 74 N. Y. 302 [rev 12 Hun 195]. 

Pa.—Pittsburgh, ete, R. Co. v. 
Com., 101 Pa. 192; Northern Cent. R. 
Co. Vv. Com., 90 Pa. 300; Danville, etc., 


ECC Ose Ve Com., 73 Pa. ; Com. v. 
ia etc., . Co, 27° Pa. 339, 6% AmD 
So aT ao ae OUCH ate OO, Lave 


State, 3 Head 523, 75 AmD 778. 
vVt.—State v. Vermont Cent. R. Co., 
27 Vt. 103. 

W. Va.—State v. Ohio River R. Co., 
38 W. Va. 242, 18 SE 582: State v. Mo- 
nongahela River R. Co., 37 W. Va. 108, 
16 SE 519. 

Eng.—Reg. v. Great North of Eng- 
lands Cor 9) OF Bs 8h55758) PCL 3815, 
115 Reprint -1294; Ree. v; -Seott, 3 
Q. B. 543, 43 ECL 858, 114 Reprint 
615; Reg. v. Morris, 1 B. & Ad. 441, 
20 HCL 551, 109 Reprint 851. 

[a] Effect of jurisdiction of coun- 
ty commissioners.—The construction 
of a railroad over a highway in such 
manner as to obstruct public travel 
is indictable as a nuisance notwith- 
standing a statute conferring upon 
county commissioners ‘the original 
jurisdiction of all questions touching 
obstructions to turnpikes, highways 
or town-ways caused by the construc- 
tion or operation of railroads.’’ Com. 
v. Nashua; etce., Corp., 2 Gray 
(Mass.) 54. 


way in the place of the one appropriated.?° 
failure to comply with the law requiring a railroad 
company to construct and maintain fences on the 
sides of its road,®° or to construct suitable cross- 
ings at, and approaches to, highways,*+ or to keep 
such crossings and approaches in a safe and proper 
state of repair,?? or to keep in repair a highway 
bridge crossing its track,** may render the company 
lable to prosecution. 
maintain an unguarded and dangerous crossing, law- 
fully constructed, in the absence of any statute re- 
quiring gates or watchmen at crossings.°* 

Companies liable. 
liable to indictment for failing to construct a new 
highway in the place of the one taken by the lessor 
company in the construction of the road without 
performing such duty as required by statute.*° 

[§ 477] 2. Defenses. 
fense that the act alleged was done under author- 
ity of the state®® or that it was done under the 


[51.C.J.] 737 


So a 


But it is not an offense to 


The lessee of a railroad may be 


It is generally a good de- 


Pi pe dee v. Warren R. Co., 29 N. 
v. New York, etc.,-R. Co., 
{aff 12 NYWklyDig 
434]; Peo. v. New York Cent., etc., R. 
Co., 74 N.Y. 302 [rev 12 Hun 1957; 
State v. Ohio River R. Co., 38 W. Va. 
242, 18 SE 582; State v. Monongahela 
River R. Co., 37 W. Va. 108, 16 SE 519. 

2955 Cony ya Pennsylvania IRs KOOY 5 
11%, Ba. 637, 12,A38 rey. 2) Paso, 
391]; Pittsburgh, ete., R. Co. v.-Com,, 
101 Pa. 192; Com. v. Bessemer, etc., 
He COgL oo Pa. Super. 540; Com. v. 
Huntingdon, etc., R., etc., Co., 35 uals 
Super. 416; Com. Vv. Allegheny Valley 
Ry Coy, tes Pa. Super. 336; Ridley Tp. 
v. Baltimore, etc., R. Co., "2 LancLRev 
Gham) a oitos Louisville, etc., Ra Corey. 
State, 3 Head (Tenn.) 5238, 75 AmD 
778; State v. Monongahela River R. 
Co., 37 W. Va. 108, 16 SE 519; Reg. v. 
Scott, 3s QO. B; 543, 43 ECL 858, 114 
Reprint 615; Reg. v. Morris, 1 B. & 
Ad. 441, 20 ECL 551, 109 Reprint 851. 

[a] Indictment cannot be sus- 
tained for violation of a statute pro- 
viding that a railroad company which 
finds it necessary to change the. site 
of any portion of any turnpike or pub- 
lic road shall reconstruct the same, 
where the evidence shows that the 
company reconstructed a portion of a 
public road which it had taken, and 
that the new portion did not compare 
unfavorably with the old as to width, 
grade, surface, and general conditions 
for travel. Com. v. Bessemer, etc., R. 
Co., 36 Pa. Super. 540. 

Liability of lessee see infra text 
and note ae 

30. Peo. New York Cent. R. Co., 
Spibank. (Or, Ww. Yims 

31. Peo. v. New York Cent., etce., 
R. Coa, 74:.N¥. -302 frevad2 Hun 195]. 


32. Com. v. Chesapeake, ete, R. 
Co., 189 Ky. 599, 225 SW 502; Com. v. 
Louisville, ete., R. Co., 109 Ky. 59, 


58 SW 478, 702, 23 KyL 572: Paducah, 
etce., R. Co. v. Com., 80 Ky. 147, 3 Kyl 
650; Peo. v. New ‘York Cent. Racos 
74 N. Y. 302 [revi i2.Hiun” 1951" 

33. State v. Gorham, 37 Me. 451; 
New York, etc., R.’Co. v.. State, 50 
N. Jb. ,308,.18 A 1 [aff 53 N. J. L. 
244, 23 A 168]; Reg. v. Birmingham, 
Ott OOo, Cc. & P. 469, 38 ECL 278, 
173 "Reprint oT5s 

34. Com. v. Pennsylvania R. Co., 
28 Pa. Dist. 872. 


85. Com. v. Pennsylvania R. Co., 
Lye 637; 122A 88" [rev 62) Pat Co: 
3 F 

36. Com. v. Pennsylvania R. Co., 78 


Pa. Super. 389. 

[a] Encroachment on highway.— 
The construction by a railroad of 
abutments to a bridge on the public 
highway was an unauthorized en- 
croachment thereon, it not appearing 
that a bridge span could not have been 
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authority of a municipality.27 So, on an indict- 
ment for obstructing a street, it is a good defense 
that the obstruction was caused by the act of the 
municipality in raising the grade of the street 
without requiring the railroad company to elevate 
its trestle, although such trestle constituted a nui- 
sance.*8 A railroad company charged with main- 
taining a nuisance at a highway crossing may not 
show in defense that the crossing was no worse than 
other places on the highway.*® Nor is it a defense 
to an indictment against a company for obstruct- 
ing a turnpike road that it would require a large 
sum of money so to lower the bed of the turnpike 
as to make it pass under the railroad, and thus re- 
move the obstruetion.*® Long acquiescence by coun- 
ty authorities and the public in the obstruction of a 
highway by a railroad track across it will not bar 
the right to prosecute the company for a continuing 
obstruction of the road in violation of statute.*? 
Existence of other remedy. The remedy by in- 
dictment is not affected by the existence of a rem- 
edy by, mandamus,** or by the fact that the public 
authorities in charge of highways might do what the 
railroad company omitted and recover therefor from 
the company,**® or the existence of a statutory rem- 
edy,*# such as a penalty to be recovered by a civil 
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action,*® nor -does the fact that a person injured 
has a private remedy affect the right of the state 
to indict for the publie wrong.*® 

Limitation of prosecution.47 Where the offense 
is a continuing one,*® such as a failure to restore 
a highway to its former condition, or construct a 
new highway in lieu of one taken, as required by 
statute,*® the statute of limitations does not apply, 
but the rule is otherwise where there is no act of 
continuous wrongdoing.°*° 

[§ 478] 3. Indictment.®! An indictment for ob- 
structing a highway must allege with certainty®” 
every fact essential to show the commission of the 
offense charged,®? and the material facts must be 
charged with such fullness as to show the complete 
offense.°4 Where the offense consists in the omis- 
sion of some duty which is purely statutory, the 
duty of the railroad company to perform the act 
omitted must be averred.®> It is not necessary to 
use the exact language of the statute if words of 
equivalent import are used,°® nor on an indictment 
under. a statute for obstructing a public highway is 
it necessary to allege that the act was “knowingly 
and willfully” done where the statute does not use 
this expression as an element of the offense,*’ al- 
though the rule is otherwise where the statute re- 


made of sufficient length to leave the 
whole of the highway free to Dupiic 
travel. porte v. Lackawanna R. C 
SiN ee vee “8d, ie A 1030 [aff 82 N 
J. L. 747, 82 A 85 aoe 

Shere Gou.ev.  Luinois “Cént Rt 'Co,: 
138 Ky. 749, 129 SW 96; Reg. v. Great 
Nee AY YOO ein Wem Our nis a1 Ont) 

38. Southern R. Co. v. State, 130 
wean 261, 169 SW ‘11738, LRAI915B 
766. ; 

39. Louisville, etc., R. Co. v. Com., 
149 Ky. 459, 149 SW 898. 

40. Northern Cent. R. Co. v. Com., 
90 Pa. 300. 

41. State v. Western Maryland R. 
Co., 74 W. Va. 256, 81 SE 1039. 

42. State v. Baltimore, etc., R. Co., 
120 Ind. 298, 22 NE 307; Péo. v. New 
York, ete) Ro 'Co; 74. N.Y. 302) [rev 
12 Hun 195]; Pittsburgh, etc., R. Co. 
v. Com., 101 Pa. 192. 

43. New York, etc., R. Co. v. State, 
5OEN A is. §803, 1a An iW [atts 3° 3Neds 
L. 244, 23 A 168]; Pittsburgh, etc., R. 
Couey Com: 101% Pa.i1 92. 

{a] MTllustration.—Railroad L. (P. 
L. [1903] p 660) § 29, providing that, 
when any company shall not properly 
construct approaches or other cross- 
ings over highways, as required by 
law, the township, etc., may perform 
the work and collect the cost thereof 
from the railroad, etc., does not ren- 
der a railroad company immune from 
indictment for illegally obstructing a 
highway. State v. Lackawanna R. 
Co.,..86.N. J. Li. 62; 90 A: 1103; State 
v. Lackawanna R. Co., 81 N. J. L. 181, 
79 A 1030 [aff 82 N. J. L. 747, 82 A 
851]. 

44. St. Louis, etc., R. Co. v. State, 
52 Ark. 51, 11 SW 1035; Peo. v. New 
York Cent. R. Co., 74 N. Y. 302 [rev 
42) ddun 1951: 

45. St. Louis, etc., R. Co. v. State, 
52 Ark. 51, 11 SW 1035. 

Penalties for unlawful acts in re- 
spect of construction and maintenance 
see supra § 439. 

46. Northern Cent. R. Co. v. Com., 
90 Pa. 300. 

47. Generally see Criminal Law §§ 
340-358. 

48. Com. v. Allegheny Valley R. 
Co., 14 Pa. Super. 336; State v.. Ohio 
River R. Co., 38 W. Va. 242, 18-SE 
582. 

49. Com. v. Allegheny Valley R. 
Co., 14 Pa. Super. 336; State v. Ohio 
River R. Co., 38 W. Va. 242, 18 SE 


582. 

50. Louisville, ete., R. Co. v. Com., 
26 SW 536, 16 KyL 68. 

[a] Thus an indictment charging 
a railroad company with erecting a 
nuisance by building its road on a 
turnpike and failing to furnish a suf- 
ficient substitute therefor, and not 
averring any act of continuous wrong- 
doing, will not support a conviction 
where the evidence shows that the 
company more than a year before the 
indictment was found constructed a 
substitute, and that it was thereaft- 
er permitted to operate its road with- 
out hindrance or protest or any no- 
tice that its substituted road was 
claimed to be insufficient. Louisville, 
etc., R. Co. v. Com., 26 SW 536, 16 
KyL 68. 

51. Generally see Indictments and 
Informations 31 C. J. p 548 

On indictment for: 

Nuisance generally see Nuisances §§ 

481-488. 

Obstruction of highways generally 

see Highways §§ 405, 406. 

52. Maysville, etc., R. Co. v. Com., 
10 KyL 818. 

[a] Indictment held uncertain.— 
Where a railroad company is author- 
ized by its charter to change the 
location of intersecting highways in 
the construction of its road, but is 
required to restore such highways, 
so as not to destroy their useful- 
ness, an indictment charging the com- 
pany with the offense of unlawfully 
creating and maintaining a _ public 
nuisance by taking possession of, al- 
tering and destroying a part of a 
highway, and alleging that it took 
possession of the road for railroad 
purposes, and provided what is termed 
a “substitute”? road, but that the 
substitute is not as good as the old 
road, and is unfit for public travel, 
by reason of defendant having made 
excavations and cuts below it, is 
bad for uncertainty. Maysville, etce., 
Re Cont Ve. Gomes; 0, Keyl S185 

53. St. Louis, etc., R. Co. v. State, 
52 Ark. 51, 11 SW 10385; State v. 
Chicago, etc., R. Co., 63 Iowa 508, 
19 NW 299; Louisville, ete., R. Co 
v. Com., 149 Ky. 459, 149 Sw 898: 
State’ v. Portland, etc, R. Co.; 58 
Me. 46. 

[a] Indictment held sufficient.— 
An indictment alleging that a rail- 
road company maintained a nuisance, 


in that it suffered a public road where 
it crossed the railroad track to re- 
main steep on each side of the ap- 
proach to the railroad track, and 
dangerous to the traveling public, suf- 
ficiently showed that it failed to keep 
the road in repair within the limits 
of its right of way. Louisville, etce., 
ne iG v. Com., 149 Ky. 459, 149 SW 

54 State v. Roanoke R., etce., Co., 
109° N. C. 860,13 SE 719. 

[a] Indictment held sufficient.— 
An indictment against a railroad 
company, charging that it “unlawful- 
ly suffered and permitted a public 
nuisance where its road crossed a 
certain highway, by suffering and 
permitting the approaches of said 
road, on either side of the railroad 
track within said railroad’s right of 
way, to become and remain very steep 
and narrow, so as to be inconvenient 
and dangerous of ascent and descent 
for wagons and other vehicles” is suf- 
ficiently certain as to the offense and 
in particularizing the circumstances. 


Louisville, ete. R...Co. wv. Com., 11 
KyL 442. 
55. Peo. v. New York Cent. R. 


Cot) bParkey Cre, GN Ye), a9: 

[a] Rule applied.—An indictment 
for failing to maintain fences must 
show the duty of the company to 
fence, either by direct averment or 
by reciting or referring to the stat- 
ute in such manner as to show the 
existence of such duty, and, in the 
absence of such allegation, the fact 
that it concludes “contrary to. the 
form of the statute’ is not sufficient. 
Peo. v. New York Cent. R. Co., 5 Park. 
CrvENacy.)* 195: 

56. Palatka, etc., R. Co. v. State, 
23 Fla. 546, 3S 158, 1i AmSR 395. 

[a] Indictment held sufficient.— 
Under a statute making it an in- 
dictable offense to ‘obstruct any pub- 
lic road or established highway,” an 
indictment alleging that the way ob- 
structed, was a “common highway” 
made and laid out for the people of 
the state to use at their pleasure on 
foot, on horseback, and in vehicles, 
is sufficient. Palatka, CLCs MEL. Gor ive 
Bw 23 Fla. 546, 3 S 158, 11 AmSR 


57. State v. Chesapeake, etc., R. 
Co., 24 W. Va. 809. 

[a] Rule applied.—Under a stat- 
ute making it a misdemeanor to “ob- 
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quires that the obstruction must be willful in or- 
der to constitute an offense.°* An indictment for 
encroaching on the highway, which is not based on 
a statute imposing on railroads the duty to con- 
struct sufficient bridges or passages over its tracks 
so as not to impede travel, need not set out such 
statute.>? 

Negativing defenses. If the acts alleged as con- 
stituting the offense might, under certain circum- 
stances, be lawful, these circumstances must be neg- 
atived by proper averments;°° and hence, where 
the statute authorizes railroad companies to ob- 
struct highways temporarily, an indictment for ob- 
structing a highway must allege facts showing that 
the obstruction was not such as authorized by stat- 
ute. So, where a company is authorized to con- 
struct its road across a highway, an indictment for 
maintaining a public nuisance in so doing must 
allege that the obstruction was maintained for an 
unreasonable length of time;®? and where a rail- 
road company is authorized to construct a bridge 
across navigable waters, provided it is not so con- 
structed as “to prevent” the navigation of such wa- 
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ters, an indictment which merely alleges that navi- 
gation is “obstructed and impeded” is not suffi- 
cient.°* But it has been held that it is not neces- 
sary to aver that the railroad company had no h- 


_cense to occupy the highway,®* or that it had not 


complied with the conditions of its franchise to 
cross the highway.®* 

Issues, proof, and variance. Any material vari- 
ance between the allegations of the indictment and 
the proof is fatal to a conviction.®® Where an in- 
dictment charges the unlawful obstruction of a 
highway, in violation of statute, by maintaining a 
track across it so as to render such highway im- 
passable, the state is not limited to showing that 
the highway was rendered impassable, but may show 
any unlawful obstruction.®? : 

[§ 479] 4. Evidence.°® In accordance with the- 
rules of criminal procedure, the burden is upon the 
state to prove every essential element of the offense 
charged,°® and upon defendant. railroad company 
to establish any matter of affirmative defense.7° 
The general rules of criminal procedure as to the ad- 


struct or injure any road,” an allega- 
tion that it was done “unlawfully” or 
“without legal authority,” is suffi- 
cient, and an additional allegation that 
it was done “knowingly and wilfully” 
may be disregarded as surplusage and 
will not affect the validity of the in- 
dictment. State v. Chesapeake, etc., 
R. Co., 24 W. Va. 809. 

58. Savannah, etc., R. Co. v. State, 
23 Pla. 579, 3.8 204, 

59. State v. Lackawanna R. Co., 86 
W...J)., 1.562, 67,90, A.1108. 

“We are also of the opinion that 
the indictment charges a violation of 
the criminal law. In substance, it 
charges that the railroad company 
built two concrete abutments in and 
upon a public street whereby such 
public street was greatly obstructed 
and narrowed, so that the citizens of 
the state could not pass on such pub- 

- lic street as they ought and were ac- 
customed to do, to the common nui- 
sance of all the citizens of this state, 
&c. It thus charges the facts and 
their legal consequences. The stat- 
ute need not be set out in the: in- 
dictment. The defendant company 
is not indicted for not complying with 
the statute, but for encroachment up- 
on the highway. The statute may jus- 
tify the encroachment or it may not. 
It affects the proof but not the rem- 
edy or the allegation.” State v. Lack- 
awanna R. Co., supra. 

- 60. State v. Chicago, ete., R. Co., 
63 Iowa 508,'19 NW 299; State v. 
. Portland, ete., R. Co., 58 Me. 46. 

[a] Indictments held insufficient. 
—(1) A statute which allows a rail- 
road company to raise or lower any 
highway to allow its track to cross 
over or under it, and requires the 
highway to be put in good repair as 
soon as may be, authorizes excava- 
tions or embankments in the construc- 
tion of its road, and an indictment 
for making an excavation in a high- 
way does not charge an offense in the 
absence of averments that the acts 
were not done in the construction of 
a railroad or that the highway was 
not repaired, even though it be 
charged that they were done “willful- 
ly and unlawfully.” State v. Chicago, 
etc., R. Co., 63 Iowa 508, 19 NW 299. 
(2) Under a statute providing that 
railroads may cross highways, but 
that the condition and manner of 
crossing are to be first determined 
in writing by the county commission- 
ers, and providing that a crossing 
not made according to the provision 
of the statute shall be regarded as 


a nuisance, an indictment for main- 
taining such nuisance is fatally de- 
fective as charging a statutory of- 
fense, without an allegation that the 
railroad crosses the highway in a 
manner not determined in writing by 
the county commissioners. State v. 
Portland, ete., R. Co., 58 Me. 46. 

61. State v. Chicago, etc., R. Co., 
63 Iowa 508, 19 NW 299; Com. v. IIl- 
linois Cent. R. Co., 104 Ky. 366; 47 
SW 258, 20 KyL 606. 

[a] Rule applied.—An indictment 
against a railroad company for tak- 
ing down its bridge, forming a part 
of a highway, should allege facts 
showing that the bridge was not re- 
placed within the shortest practica- 
ble time, this being the gist of the of- 
fense, and a mere averment that the 
bridge was kept down for three 
months, resulting in the obstruction 
of the highway, is not sufficient. 
Com. v. Illinois Cent. R. Co., ‘104 Ky. 
366, 47 SW 258, 20 KyL 606. 

62. Com. v. Morganfield, etc. R. 
Co., 125 Ky. 235, 101 SW 304, 30 KyL 
1274; Com. v. Kentucky Valley R. Co., 
101 SW 305, 30 KyL 13814. 

[a] ,Indictment held sufficient.— 
(1) An indictment charging that a 
railroad company in constructing its 
line continuously and unlawfully ob- 
structed a public road for a long and 
unreasonable time and for more than 
three months, and that it did not 
maintain during that time any reason- 
able crossing, and so prevented the 
public from using the road, suffi- 
ciently charged that the road was ob- 
structed unnecessarily long. Madi- 
sonville, ete., R. Co. v. Com., 140 Ky. 
255, 130 SW 1084. (2) In an indict- 
ment of a railroad company for al- 
lowing a bridge to remain out of re- 
pair ‘an unreasonable length of time,” 
the words quoted need not be used if 
the language used conveys the idea, 
and a charge that it was suffered to 
remain in such condition for a period 
of nearly six months is sufficient. 
Illinois Cent. R. Co. v. Com., 138 Ky. 
742, 129 SW 94. ‘ 

63. State vy. Portland, etc., R. Co., 
57 Me. 402. 

64 State v. Dry Fork R. Co., 50 
W. Va. 235, 40 SE 447. : 

65. State v. Western Maryland R. 
Co., 74.W. Va. .256, 81 SH 1039. 

66. Louisville, etc., R. Co. v. Com., 
149 Ky. 459, 149 SW 898; State v. 
Roanoke R., etc., Co., 109 N. C. 860, 
28h RORY ARSE 

[a] Variance held material.— 
Where an indictment charges a rail- 
road company with obstructing a 


public highway “by placing in and 
across it certain plank,” and the evi- 
dence shows that the defect consisted 
of a hole in the crossing, the variance 
is fatal. State v. Roanoke R., etc., Co., 
109 N..C. 860, 13 SE 719. 4 ; 

[b] Variance held immaterial.— 
Louisville, ete., R. Co. v. Com., 149 
Ky. 459, 149 SW 898. 

67. State vy. Western Maryland R. 
Co., 74 W. Va. 256, 257, 81 SE 1039. 

“Of course the State was limited 
to showing that the alleged unlawful 
obstruction was accomplished by 
building and maintaining a railroad 
across. said road, but there would 
be no material variance, between al- 
legata and probata, if the evidence 
failed to show that the road was 
thereby. rendered wholly impassable. 
If the evidence shows an unlawful 
obstruction a good cause is made 
against defendant and the verdict 
well founded in fact. That an in- 
dictment so supported is good is a 
proposition fully sustained by our 
decisions.” State v. Western Mary- 
land R. Co., supra. 

68. Generally see Criminal Law §§ 
947-1999. 

On indictment for: 

Nuisance generally see Nuisances §§ 

489-491. 

Obstruction of highways generally 

see Highways § 407. ; 

69. State v. Chesapeake, etc. R. 
Co., 24 W. Va. 809. . 

_[a] Rule applied.—On a prosecu- 
tion under a statute making it an of- 
fense to obstruct a public highway, 
it is necessary for the state to prove 
that at the time of the alleged ob-. 
struction the way was a public high- 
way, that it was obstructed within the 
period prescribed by the statute of 
limitations prior to the finding of the 
indictment, and that it was so ob- 
structed by defendant. State v. Ches- 
apeake, etc., R. Co., 24 W. Va. 809. 

Burden of proof generally see Crim- 
inal Law § 993. 

70. State v. Western Maryland R. 
Co., 74 W. Va. 256, 81 SE 1039. 

[a] Rule applied.—In a prosecu- 
tion under the statute for unlawfully 
obstructing a public road, the bur- 
den was on defendant to establish its 
affirmative defense that in crossing 
the road it had complied with the con- 
ditions of its license procured under 
Code (19138) c 54 § 50 subds 6 (§ 2949), 
State v. Western Maryland R. Uo., 74 
W. Va. 256, 81 SE 1039. 

Burden of proof generally see Crim- 
inal Law § 1000. 
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missibility?! and sufficiency’? of evidence are ap- 
plicable in prosecutions against railroads for ob- 
structing public highways. 

[§ 480] 5. Trial and Judgment.7? On an indict- 
ment against a railroad company for obstructing a 
highway, the question of the validity of the compa- 
ny’s charter cannot be raised or determined.?* 

Questions for jury. On an indictment against a 
railroad company for obstructing a highway, where 
defendant claims to have constructed a new high- 
way in the place of the one appropriated, the ques- 
tion of the sufficiency of the new highway is for the 
jury;7° and where a statute requires a railroad 
company to construét crossings so as not to im- 
pede travel on the highway, and on an indictment for 
maintaining an illegal crossing it is shown that the 
width of the highway was somewhat narrowed, but 
it is not free from doubt as to whether it was such 
as to impede travel, the question is for the jury.*® 

Instructions. On the trial of an indictment 
against a railroad corporation for encroaching up- 
on a highway, by constructing a bridge less than 
the width of the highway where its road crossed 
the highway below. grade, it was error for the court 
to charge that the question of defendant’s guilt de- 
pended on whether the bridge obstructed or hin- 
dered the enjoyment of the highway by the public, 
independently of the further question whether the 
company had, in compliance with the statute, re- 
stored the highway as nearly as might be to its 
former state, so as not unnecessarily to impair its 
usefulness, as the language of the charter implies 
that a railroad crossing will, to some extent, impair 
the usefulness of the road.** 

Judgment. On an indictment for obstructing a 
highway, a judgment can be rendered requiring the 
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removal -of the obstruction,’® although where the 
illegality of the obstruction is due merely to the 
manner in which the railroad was constructed, the 
judgment should permit the company to make such 
changes as will prevent the railroad from obstruct- 
ing travel, rather than order its absolute removal 
from the highway.7® But on an indictment for 
breach of a statutory duty to reconstruct a high- 
way in lieu of one taken, the sentence cannot require 
the company to remove.the obstruction from the 
old road or to construct a new one, but can go no 
further than to punish for the offense committed.®® 
The confirmation by statute of the illegal location 
of a railroad in a highway is no ground for arrest- 
ing judgment on an indictment for a nuisance by 
such obstruction on which the railroad company has 
been convicted before the passage of the statute.*? 
[§ 481] K. Motive Power and Rolling Stock.*? 
In the absence of any statutory or charter provision 
relating thereto, a railroad company may select the 
kind of motive power which it will use,8* and may 
operate its trains by electricity,** the right to use 
electricity not being affected by the fact that, at 
the date of the statute under which the company was 
incorporated, electricity as a motive power was not 
known,®*° or by the fact that the courts had been ac- 
customed to designate railroads incorporated there- 
under as steam railroads.8® A railroad company 
expressly authorized to select its motive power may 
adopt whatever it chooses,§* and may lawfully op- 
erate its trains by steam®® or electricity;®® and it 
has the same right with regard to the motive pow- 
er to be used by another company which it may 
lawfully permit to use its tracks in the absence of 
any statutory restriction relating to the latter com- 
pany.°° Where a railroad company is authorized 


71. See cases infra this note. And 
Been cae Criminal Law §§ 1034— 
1 % 


[a] Defendant not in possession 
or control of railroad.—On a trial for 
obstructing a public road by raising 
the track of the railroad at the point 
where it was crossed by such road, 
defendant is entitled to show that 
at the time of the alleged obstruc- 
tion the railroad at that place was in 
possession and control of another 
company. State v. Chesapeake, etc., 
ReGon24 We Va. 8092 

{b] Evidence held admissible.— 
(1) Where a railroad company was 
charged with maintaining a nuisance 
in that it suffered a public road where 
it crossed its track to remain steep 
on each side of the approach to the 
track, evidence that the fill made by 
it for the crossing was too. narrow 
was admissible to show why the 
steepness of the crossing was dan- 
gerous. Louisville, ete., tp COr mae 
Com., 149 Ky. 459, 149 SW 898. (2) 
In the prosecution of a railroad com- 
pany for maintaining a nuisance by 
placing the abutments of a highway 
bridge partly in the street and there- 
by narrowing it, evidence that the 
passage was of a width and character 
suitable to the locality was improper- 
ly excluded. State v. Lackawanna 
R. Co., 84 N. J. L.° 289, 86 A 386. 

72. See cases infra this note. And 
see generally Criminal Law §§ 1559- 
1999. 

[a] Evidence held sufficient: (1) 
To show that a bridge, on a street 
crossing, which defendant was 
charged with permitting to become 
and remain out of repair, was a part 
of the railroad right of way. Illinois 
Gent. R:-Go. v. Com., 138 Ky. 742) 129 
Sw 94. (2) To show prima facie ex- 


istence of a public highway. New 
Raper Cent. R. Co. v. State, 32 N. J. 

[b] Evidence held insufficient to 
sustain the burden resting on defend- 
ant to establish its affirmative defense 
that in crossing the road it had com- 
plied with its license, procured pur- 
suant to statute. State v. Western 
Maryland R. Co., 74 W. Va. 256, 81 
SE 1039. 

- 73. In criminal prosecutions gen- 
erally see Criminal Law §§ 2000-2614, 
3000-3149. 

On indictment for: 

Nuisance generally see Nuisances §§ 

492-495. 

Obstruction of highways generally 

see Highways § 408. 

74. Com. v. Philadelphia, ete., R. 
Co., 23 Pa. Super. 235. 

75. State v. Monongahela River R. 
Co., 37 W. Va. 108, 16 SE 519. 

76. Com. v. Philadelphia, ete. R. 
Co., 28 Pa. Super. 235. 

77. Peo. v. New York, etc., R.-Co., 
ry Y. 266, 270 [aff 12 NYWklyDig 

“That a railroad crossing will to 
some extent, impair the usefulness 
of a highway, is implied in the lan- 
guage of the statute.” Peo. v. New 
York; Jette...) Co,., supra: 

78. Palatka, etc., R. Co. v. State, 
23. Fla. 546, 3S 158, 11 AmSR 395; 
Com. v. Philadelphia, etc., R. Co., 33 
Pa. Super. 452. 

[a] On rule to show cause why the 
sheriff should not abate the nuisance 
where the railroad company has been 
indicted for obstructing a public road 
by an embankment and has pleaded 
guilty and been sentenced to abate 
the nuisance, the company is bound to 
show affirmatively that the nuisance 
was in fact abated, and this is true 


although no replication was filed to 
the answer to the rule. Com. v. Phil- 
Madden etc.) Re Co. Ssisbassupen 


79. Palatka, ete: R.Co: va, State; 
23 Fla. 546, 3 S 158, 11 AmSR 395. 

80. Pittsburgh, etc., R. Co. v. Com., 
101 Pa. 192; Com. v. Allegheny Val- 
ley R. Co., 14 Pa. Super. 336. 

81. Com. v. Old Colony, etc., R. Co., 
14 Gray (Mass.) 93. 

82. On street railroads see Street 
Railroads [36 Cyc 1428]. 

83. Howley v. Central Valley R. 
Co., 213 Pa. 36, 62 A 109, 2 LRANS 138. 

Regulations as to motive power see 
infra § 1063. 

84. Howley v. Central Valley R. 
Co., 213 Pa. 36,62: A 109, 2 LRANS 
138; Sparks v. Philadelphia, etc., R. 
Co., 212 Pa. 105, 61 A 881. 

85. Howley v. Central Valley R. 
Co.; 213 Pa. 36, 62) A=109, 32) DRIANS 
138; Sparks v. Philadelphia, ete., R. 
Co.,4212 Pai 105,561 Axssi. 

86. Howley v. Central Valley R. 
Co., 213 Pa. 36, 62 A 109, 2 LRANS 
138 (such designation was not intend- 
ed as a limitation upon the character 
of motive power, but merely as a 
means of distinguishing ordinary rail- 
roads from street railroads). 

87. Peo. v. Brooklyn, etc., R. Co., 89 
N. Y. 75; New York Cent, ete., R. Co. 
v. Untermyer, 133 App. Div. 146, 117 
NYS 443 [aff 196 N. Y. 531 mem, 89 
NE 1106 mem]. 

88. Peo. v. Brooklyn, etc., R. Co., 
a Bae e 75; State v. Tupper, ‘23 S. Cc. 


89. New York Cent., etc., R. Co. v. 
Untermyer, 133 App. Div. 146, 117 
NYS 448 [aff_196 N. Y. 531 mem, 89 
NE 1106 mem]. 

90. Peo. v. Brooklyn, ete., R. Co., 
SOIINGe asec Oe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 481-483] 


to use either one or the other of two specified mo- 
tive powers, its adoption of one is not final and it 
may subsequently change to the other;®1 and where 
it is permitted by a municipality to construct its 
tracks therein on condition of using a certain mo- 
tive power, the municipality may subsequently au- 
thorize it to change to another which it is author- 
ized by its charter to use.22 Where the right to 
select the kind of motive power is subsequently re- 
stricted by statute so as to exclude steam, the leg- 
islature may by a subsequent act remove the re- 
striction.°* Where there are no restrictions in the 
charter as to motive power, an agreement by the 
company, ‘in consideration of a subsidy from a 
township, to maintain the road, and to maintain its 
shops and terminals at a specified city, does not 
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require it to continue the use of steam as a mo- 
tive power.°4 

Rolling stock. The right to use steam as a mo- 
tive power and to carry freight and passengers car- 
ries with it the right to construct and use the ap- 
pliances ordinarily employed for such purposes, such 
as locomotive engines, heavy freight and passenger 
cars, and heavy T rails, commonly used on steam 
railroads;®° and the fact that at the date of the 
statute under which the railroad company was ‘in- 
corporated particular kinds of rails and rolling 
stock were not in use does not, in the absence of 
express restriction, affect the right of the railroad 
company to adopt improved methods and appliances 
which will facilitate the conduct of its business and 
are consistent with the public safety.%° 


XI. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATION 


[§ 482] A. Right To Alienate or Transfer Fran- 
chises or Property Generally.* The power of a rail- 
road company to alienate or transfer its property 
and franchises is governed by the general principle 
that a corporation may exercise only such powers 
as are expressly conferred or necessarily implied as 
fairly incidental thereto;®? ‘and further, that a 
charter to operate a railroad is granted primarily 
in the interest of the public, and its acceptance im- 
poses upon the company certain obligations to the 
publie from which it cannot voluntarily absolve it- 
self,°° so that, although the legislature may author- 
ize such alienation either in whole or in part,®® a 
company cannot, without legislative authority, alien- 
ate its franchises or property necessary for the ex- 
ercise of the same,? or by contract,? conveyance,? 
lease,* or otherwise® absolve or incapacitate itself 


“91. McCartney v. Chicago, ete., R. 
WO, 112 111 611-\Adedo ‘v. Tri County. 


Ill.— Peoria, etc., R. se v. Coal Val- 
ley Min. Co., 68 I 48 


from the proper performance of its public du- 
ties,® or delegate them to another;’ nor can a com- 
pany which has been granted a franchise to con- 
struct a public road farm out a part of its fran- 
chise so as to enable a private individual to con- 
struct a part of such road on its right of way and 
operate the same for his own benefit as a private 
road.§ 

[§ 483] B. Sales°—1. Right To Sell or Pur- 
chase?°—a. In General. A railroad company can- 
not, without legislative authority, sell its franchise 
to be a corporation,!! or its road and franchises for 
maintaining and operating the same,’? or any real 
estate acquired and held solely for the purpose of 
exercising such franchises.1? The same rule ap- 
plies to the right to purchase the road, property, and 


Oh: St. 372;"75 Am) 518; sRasanrve: 
Aiken, 9 Lea (Tenn.) 609, 42 AmR 


Light, ete., Co., 187 Ill. A. 554, 556 [cit 
Cyc] (dictum). 

92. McCartney v. Chicago, etc., R. 
Co; 212 111.611; 

93. Peo. v. Brooklyn, ete. R. Co., 
89 N. Y. 75 (where the constitution- 
ality of the statute was considered 
only with reference to the rights of 
the state as representative of the gen- 
eral public and the railroad company, 
the question of its constitutionality 
as impairing the rights of individuals 
or adjacent landowners not being in- 
volved or decided). 

94. Union Trust Co. v. Curtin, 182 
Ind. 61, 105 NE 562, LRA1915A 699. 

95. Millvale Borough v. Evergreen 
ACO, 13a) Pa: ob, 18 JAN9 93,7, RAY 369: 

96. Howley v. Central Valley R. 
ron 2139 Pa. 36), 62; A 4109). 2) LR ANS 


—97,. Central.sTransp;, Col ve Pull- 
man’s Palace Car Co., 139 U. S. 24, 11 
SCt 478, 35 L. ed. 55; State v. Consol- 
idation Coal Co., 46 Md. 1; Stockton 
v. New Jersey Cent. R. Co., 50 N. J. 
Eq. 52, 24 A 964,17 LRA 97. 

Source of corporate powers gener- 
ally see Corporations § 2075. 

98. Central Transp. Co. v. Pull- 
man’s Palace Car Co., 139 U. S. 24, 11 
SCt 478, 35 L. ed. 55; Thomas v. West 
Jersey R. Co., 101 U.S. 71,.25 L. ed. 
950; York, etc., R. Co: v. Winans, 17 
How. (U. S.) 30, 15 L. ed. 27; Peoria, 
etc., R. Co. v. Coal Valley Min. Co., 68 
Tll. 489; Atty.-Gen. v. Boston, ete., R, 
Co., 233 Mass. 460, 124 NE 257. 

99. «Hast. Boston) ete.,1)R: \Conim 
Eastern R. Co., 13 Allen (Mass.) 422. 

1. U. S.—Central Transp. Co. v. 
Pullman’s Palace Car Co., 139 U. S. 
24, 11 SCt 478, 35 L. ed. 55; Thomas 
v. West Jersey R. Co., 101 U. S. 71, 25 
LL, ed. 950; York, ete:; Ri: Co. v. Wi- 
hans, 17 How. 30, 15 L. ed. 27. 


Md.—State_ v. Comiaation Coal 
Co., 46 Md. 1. 

Mass. —Atty.-Gen. v. Boston, etc., R. 
Co., 233 Mass. 460, 124 NE 257. 

N, J.—Stockton v. New Jersey Cent, 
R.-Co., 50 N. J. Eq. 52, -24 A 964, 17 
LRA 97. 

Pa.—Rafferty v. Central Tract. Co., 
22 PittsbLegJNS 15. 

Tex.—Gulf, etc., R. Co. v. Morris, 67 
Tex, 692, 4 SW 156. 

Wash.—Great Northern R. Co. v. 
State, 84 Wash. 700, 147 P 57; North- 
ern Pac. R. Co. v. State, 84 Wash. 510, 
147 P 45, AnnCas1916E 1166. 

2. Thomas v. West Jersey R. Co., 
. Sa cal, 25.103. ed. 9505. Pueblo; 
Liv? Taylor, 6 Colo. 1, 45 
Peoria, ete., R. Co. wv. Coal 
Valley Min. Co., 68 Ill. 489. 

Right to make traffic or operating 
contracts see infra §§ 534-5387. 

3. See infra § 483. 

4 See infra § 496. 

5. Central Transp. Co. v. Pullman’s 
Palace. Car ‘Co.,-1389 U.S: 24, 11, SCt 
478, 35 L. ed. 55; Peoria, etc, RaCo: 
v. Coal Valley Min. Co., 68 Ill. 489; 
Atty.-Gen. v. Boston, etc., R. Co., 233 
Mass. 460, 124 NE 257. 

6. Public duties 
infra § 880 et Seq. 

7, Central Transp. Co. v. Pullman’s 
Palace Car Co., 139 U. S. 24, 11 SCt 
478, 35 L. ed. 55. 

8. Stewart’s App., 56 Pa. 413. 

9. Power to dedicate land for pub- 
lic use see Dedication § 15. 

10. Sale or other transfer as 
ground for dissolution see supra § 48. 

Transfer of franchise in general see 
Corporations § 2465. 

Pisin News Orleans; etc... HR. Co. 2. 
Delamore, 34 La. Ann. 1225; Welch v. 
Old Dominion Min., ete., Co., 10 NYS 
174; Coe v. Columbus, etc., R. Co., 10 


generally see 


12. UW. Co. v. 
Con. 161. W. SmG6W7,, 16 SCty (ie sone. 
ed. 849; Branch v. Jesup, 106 U. S. 
468, 1 SCt 495, 27 L. ed. 279; Mackin- 
tosh v. Flint, etc., R. Co., 34 Fed. 582; 
Blair v. St. Louis, etc., R. Co., 22 Fed. 


Md.—State v. Consolidation Coal 
Co., 46 Md. 1. 

Nebr.—Clarke v. Omaha, etc., R. 
Co., 4 Nebr. 458, 5 Nebr. 314. 

N. J.—Elkins v., Camden, etc., R. Co., 
36) NYS Eq. 5: 

Oh.—Coe v. Columbus, ete., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

Pa.—Com. v. Altoona, ete., R. €o., 
32 Pa. Co. 449; Com. v. Pittsburgh, 
etc., R. Co.,-32 Pa. Co. 401. 


Tex.—East Line, -ete;, BR. Cosiy. 
State, 75 Tex. 434, 12 SW 690; Gulf, 


684 
S.—Louisville, etc., R. 


ete, GR Co.r Vs, Morris; Gv Tex. 692, 4 
SW 156. 
[a] In Canada (1) the sale of as- 


sets must be approved by the gover- 
nor-general in council upon the recom- 
mendation of the board of railway 
commissioners. Ottawa Valley R. 
Co. v. Central R. Co., 42 Que. K, B. 
284. (2) But the board is without 
jurisdiction to recommend for valida- 
tion an agreement for the sale of a 
railroad to a company which has be- 
come hopelessly insolvent and which 
could not therefore perform the con- 
ditions of the agreement. In re Cen- 
iat R. Co. Agreements, 24 CanRCas 

13. Chicago, etc., R. Co. v. Engle- 
stein, 333 Ill. 117, 164 NE 189; Coe 
v. Columbus, ete., R.1Co:, 10 Oh. St 
372, 75 AmD 518. 

[a] Purchaser under void contract 
of sale of a railroad’s real estate has . 
no right to intervene and object to a 
subsequently authorized sale to an- 


*By FELIX C. GRABER (§§ 482-551). 
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franchises of another company.'4 


valid sale there must be both a power to sell in the 
vendor and a power to purchase in the vendee,*” 
and a charter provision authorizing a particular 
company to purchase any other railroad confers no 
authority upon any other company to sell it;** but 
a provision authorizing it to purchase the property 
and franchises of a particular company impliedly 


authorizes the latter to sell.17 


Express or implied authority. Authority to sell 
a railroad or to purchase the road of another com- 
pany is in some eases conferred in express terms.?® 
Express authority to sell need not have been con- 
ferred exclusively by an express amendment of 
the selling corporation’s charter,+® but a grant of 
power in another mode may be sufficient.2° 


other party. Chicago, etc., R. Co. v. 
Englestein, 333 Ill. 117, 164 NE 189. 

14. OU. S.—Louisville, etc., R. Co 

Come iG Li Wao. 677, 16 Sct 714, 40 
L ed. 849. 

N. J.—Elkins v. Camden, etc., R. 
Gonnso IN] Jp Eigs.5. 

N. C.—Manning v. Atlantic, etec., R. 
Go., 188 N. C. 648, 125 SH 555. 

Pa.—McCandless’ App., 70 Pa. 210. 

Tex.—East Line, etc., R. Co. v. 
State, 75 Tex: 434, 12 SW 690; Gulf, 
ete., 'R. Co. v. Morris, 67 Tex. 692; 4 
SW 156. 

[a] Purchase of unauthorized 
private road.—Where a person having 
constructed without lawful authority 

a private railroad to coal mines owned 
ey him, the operation of which was 
enjoined as a nuisance, then organized 
a corporation of which he owned all 
the stock, known as a railroad coal 
and oil company, with power to con- 
struct or purchase any railroad, and 
such company purchased the mines 
and private road which constituted 
its only assets, it was held that the 
purchase of such road was not such as 
was contemplated by the act of in- 
corporation and that it was still a 
private road the operation of which 
would be enjoined. McCandless’ App., 
70 Pa. 210. 

15. East Line, etc., R. Co. v. Rush- 
ing, 69 Tex. 306, 6 SW 834. 

16. State v. Consolidation Coal Co., 
46 Md. 1. 

17. New York, etc., R: Co. v. New 
York, ete., R. Co., 52 Conn. 274. 

18. See statutory provisions. 

{a] Statutes Ronthanes sale or 
purchase.—(1) A statute authorizing 
& company to sell and convey its prop- 
erty, real and personal, and to in- 
Gprporate its capital stock with that 
Of any other company, will authorize 
i sale of its road. Eee v. Jesup, 

06 U. S. 468, 1 SCt 495, 27 L. ed. 279. 
(2) Alabama Acts (1903) p 321 § 12, 
permitting any corporation to pur- 
chase any road constructed by an- 
6ther, with its franchises, etc., and 
acquire its capital stock, applies to 
an attempted sale by a company of 
its property, stock, ete, to another 
after enactment of the statute, in a 
Subsequent suit to enjoin the sale, § 
564 providing that nothing in the act 
shall affect rights and liabilities of 
existing corporations chartered under 
special or general laws, not prevent- 
ing repeal of existing laws on the 
subject. South, ete., R. Co. v. Gray, 
160 Ala. 497, 49 § 347. (3) Statute 
of 1899 authorizes a foreign railroad 
company to purchase the road of a 
f@omestic company, if such road is 
not a parallel or competing line. I[lli- 
nois State Trust Co. v. St. Louis, etc., 
R:. Co., 217 Dll. 504, 75 NH 562. (4) 
Statute of 1857 authorized the sale of 
the Buckfield Branch railroad to the 
Cumberland and Oxford Central Rail- 
road Company, with all the rights of 
the former road, including that of con- 
necting with the Atlantic and St. Law- 
rence railroad. Portland, ete., R. Co. 
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To constitute a 


thority to sell or purchase cannot be implied from 
authority to lease?! or mortgage,?” or generally, al-. 
though the contrary has been held,?* to consoli- 
date,*# or make running arrangements,2° or con- 
nect or unite with,?® or cross,?" other roads; nor 
can a prohibition against a sale to a parallel or com- 
peting line be construed as authority to sell to a 
company whose road is not parallel or competing.** 


The right of a railroad to take up its rails and dis- 


able.?° 


Au- 


v. Grand Trunk R. Co., 46 Me. 69. 
(5) In Michigan and Ohio statutes 
authorize a company which is unable 
to complete the construction of its 
road to sell all or a part thereof to an- 
other company which is not a com- 
peting line. Dewey v. Toledo, etc., 
R. Co., 91 Mich. 351, 51 NW 1063; 
Young v. Toledo, ete., R. Co., 76 Mich. 
485, 48 NW 632; Toledo, etc., R. Co. 
v. Hinsdale, 45 Oh. St. 556, 15 NE 665. 
(6) Statute of 1871 authorizes any 
railroad company of that state to ac- 
quire by purchase or other lawful con- 
tract the road and franchises of any 
other company. .Wehrhane vy. Nash- 
ville, ete., R. Co., 4 NYSt 541. 

{[b] Statute declaratory of com- 
mon law.—Code (1907) § 3495 (Code 
[1896] § 1169), authorizing a sale by 
one company to another of its fran- 
chise, etc., where the purchaser owns 
all the capital stock of the seller, 
merely declares the common law and 
operates as a consent by the state, 
essential to a sale of the franchise of 
a public service corporation when its 
charter does not authorize it. South, 
ete., R. Co. v. Gray, 160 Ala. 497, 49 
S 347. ( 

[ec] Purchaser.—(1) Under Rev. 
St. -(1895) art 4549, providing that the 
purchaser of the entire roadbed, track, 
franchise, and chartered right of a 
railroad company on execution or 
judicial sale, etc., and the purchaser’s 
associates, may exercise all powers 
and franchises granted to the com- 
pany by its charter and the general 
laws, and shall be deemed to be the 
true owners of the charter and corpo- 
rators thereunder, and shall have 
power to construct and work the road 
upon the same terms imposed by the 
charter and general laws, the pur- 
chaser must be one capable not only 
of owning the property, but of exer- 
cising the rights and powers and of 
assuming the duties incident to his 
ownership. Texas Southern R. Co. 
v. Harle, 101 Tex. 170, 105 Sw 1107 
{rev (Civ. A.) 101 SW 878]. (2) Un- 
der such statute the purchaser may 
have ‘associates,’ and they may be 
other than those who made the pur- 
chase. Texas Southern R. Co. v. 
Harle, supra. 

{d] Construction.—Statutes incor- 
porating a company to purchase and 
take over a railroad sold at foreclos- 
ure sale must be construed in ac- 
cordance with the ordinary principles 
of statutory construction. Manning 
v. Atlantic, etc.,.R. Co., 188 N. C. 648, 
125 SE 555. 

[e] Sale for benefit of creditors.— 
Under an act authorizing the exche- 
quer court to order the sale of certain 
railroads and permitting them to be 
sold either separately or together as 
in the opinion of such court would be 
to the best interests of the creditor, 
a decision of the court accepting a 
tender for the whole was within its 
discretion and will be upheld on ap- 
peal although it rejected two separate 
tenders for the several railroads total- 


pose of them will not be ‘implied from a court rul- 
ing that an order of the railroad commission re- 
quiring the road to operate at a loss was unreason- 
Even in the case of express authority to 
sell or purchase, the right cannot be extended be- 
yond the provisions of the statute,?° as where the 


ing.a slightly larger amount. Rut- 
land R. Co. v. Béique, 37 Can. S. C. 


303. : 

19; Manning y. Atlantic, etc, R. 
Co., 188 N. C. 648, 125 SE 555. 

20. Manning v. Atlantic, etc. R. 


Co., supra 

21. Elkins v. Camden, etc., R. Co., 
386 Nod. Eq., de 

22. Southern Pac. R. Co. v. Esqui- 
bel, 4 N. M. 337, 20 P 109; Gulf, etce., 
pe v. Morris, 67 Tex. 692, 4 SW 


23. Manning v. Atlantic, ete, R. 
Co., 188 N. C. 648, 125 SE 555. 

fa] Thus it has been held that, un- 
der Private L. (1899) ¢ 98 § 6, em- 
powering a certain railroad to’ con- 
solidate with any other railroad or- 
ganized under the laws of this state 
with which it may connect directly or 
indirectly, and Private L. (1893) ¢ 
284, as amended by Private L. (1899) 
© 105, authorizing consolidation of a 
railroad with any other railroad with 
which it was directly or indirectly 
connected, the first railroad was au- 
thorized to sell and the second rail- 
road was authorized to buy from the 
first railroad a part of the first rail- 
road’s line directly connected with 
the second railroad. Manning v. At- 
Su eee” R. Co., 188 N. C. 648, 125 


SE eg 

24. U. S.—Mackintosh v. Flint; 

ete., R. Co., 34 Fed. 582. 
nd.—Tippecanoe roe v. Lafay- 


ette) ete: R.-Gor, 50 -In 

N. J._-Elkins v. Camden, ete, R. 
Cos as Nai Je Baqi’ 5-. 

N. M.—Southern Pac. R.' Co. v. Es- 
quibel, 4 N. M. 337, 20 P 109. 

Tex.—East Line, Cte, =) RC Ones 


State, 75 Tex. 434,° 12 SW 690. 

25. Southern Pac. R. Co. v. Esqui- 
bel, 4 N. M. 387, 20 P 109. 

26. Louisville, ete RR. Co: y..Com, 
LGA Ws Sao tee 16 SCt 714, 40. cneted: 


849; Tippecanoe County v. Lafay- 
ette, ete Rs Cove 50 Indarsbe 
27. Reg. v. South Wales R. Co., 14 


QQ. B.9025 68 HC 902) 11% Reprint 
346, 6 R: & Can. Cas. 489. 

28. Bast Line, etc., R. Co. v. State, 
75 Tex. 434, 12 Siw 690. a 

29. State R. Commn. v. Saline 
aes RCO. ell SecAN Ke a0 9) ene 

30. Ala. tig ene v. Mobile, etc., R. 
Co., 79 “Ala. 576. 

Cay UR eR sfounty R. Co. v. Shar- 
man, 37 Ga. 4, 


Noha mciaews v. Omaha, ete, R. 
Co., 4 Nebr. 458, 5 Nebr. 314. : 
Tex.—Hast Line, ete, Rie Cos eve 


State, 75 Tex. 434, 12 SW 690. 

Eng.—Loeffler v. Donna Thereza 
Christina R. Co., 18 T. L. R. 149. 

[a] Authority to consolidated com- 
pany to sell real or personal property 
previously belonging to a constituent 
company has been construed as apply- 
ing only to such property as is not 
needed for operating the road, surplus 
lands, and probably personal effects 
not in use or required for use on the 
road. ‘Spence v. Mobile, etc., R. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 


LN 


§§ 483-485] 
statute refers only to connecting lines*! or com- 
panies of the same state.*? So a statute authoriz- 
ing a company which is unable to complete its road 
to sell to another company does not authorize the 
sale of a completed road;** and a statute author- 
izing a company to purchase any railroad “construct- 
ed” by any other company, if the roads of such 
companies are connected or continuous, does not 
authorize one company to purchase the property and 
franchises of another prior to the construction of 
its road.** It has also been held that a grant of 
power to a company to locate and construct branch 
roads does not confer any authority’ to purchase 
and operate a road already constructed under a dif- 
ferent charter,**> but that a company authorized to 
construct a line of railroad upon a particular route 
and to purchase property of all kinds may purchase 
as a part of its line a road already constructed up- 
on a part of the route authorized.*® A company, 
although authorized to sell its road, has no power 
to sell its conditional stock subscriptions, where. the 
‘condition has not been performed so as to entitle 
the purchaser to perform it and enforce the sub- 
scription ;*" and there can be no sale of the right of 
way apart from the franchise to operate the road 
to one having no right to exercise such franchise.** 

Authority to sell franchise. The legislature may, 
subject to any constitutional limitations and re- 
strictions, authorize one railroad company to pur- 
chase from another even its franchise to be a cor- 
poration.®® 

Ratification. The sale of a railroad, although made 
without legislative authority, may be ratified and 
rendered valid by a subsequent legislative enact- 
ment.*° 


[§ 484] b. Continuous or Connecting Lines. 
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There is authority for the view that, where a rail- 
road company, by reason of a lack of proper run- 
ning arrangements with other roads, is unable to 
pay its expenses, and it appears unavoidable that 
it must go to sale, either under a mortgage or under 
judgments obtained by its general creditors, there 
is nothing wrong or fraudulent in connecting com- 
panies combining and forming an association for 
purchasing it, and for operating it, under such ar- 


-rangements as will give it through connections, en- 


able it better to serve the public, and afford profit 
to its owners.*+ A statute authorizing the purchase 
of connecting lines does not require a technical 
sale,*? but any contract or agreement by which it 
aequires such lines in a lawful manner is sufficient.*? 

[§ 485] c. Parallel or Competing Lines. The 
state may prohibit the sale of a railroad to a com- 
pany owning a parallel or competing line,*4 or re- 
strict a general power to sell previously given so as 
to exclude sales to such companies where the right 
has not been acted upon.*® Accordingly, in some 
jurisdictions there are constitutional or statutory 
provisions expressly prohibiting a company from 
purchasing or. acquiring control of a parallel or 
competing line,*® the object being to promote com- 
petition and prevent monopolies.*7 .Such a pro- 
hibition cannot be evaded by letting the transfer 
take the form of a judicial sale,** or a Jong term 
lease with the power of renewal,*? or the purchase 
of a controlling interest in the stock of such com- 
pany,°° or by interposing a nominal trustee as pur- 
chaser;*! and stockholders have no such right to 
sell their stock as will prevent the granting of an 
injunction to prevent a eompany from obtaining 
control of a competing line.°? Independently of ex- 


79 Ala. 576. ° : 
[b] Contract held intra vires.— 
Contract to sell to Brazilian govern- 
ment, and to accept payment in 
Brazilian government bonds. Loef- 
fler v. Donna Thereza Christina R. Co., 

PSUR TR: £49: 

31. Hast Line, etc., R. Co. v. State, 
75 Tex. 434, 12 SW 690; Hast Line, 
ete., R. Co. v. Rushing, 69 Tex. 306, 
6 SW 834. 

32. Upson Pr saeh R. Co. v. Shar- 
man, 37 Ga. 644. 

33. Mackintosh v. lint, “ete),7aR: 
Co., 34 Fed. 582. 

34. Clarke v. Omaha, etc., R. Co., 4 
Nebr. 458, 5 Nebr. 314. 

35. Elkins v. Camden, etec., R. Co., 
36 N. J. Eq. 5; Campbell v. Marietta, 
ete., R. Co., 23 Oh. St. 168; Gulf, etc., 
R. Co. v. Morris, 67 Tex. 692, 4 SW 
156. But see New York Cent. Trust 
Co. v. Washington County R. Co., 124 


Fed: 813, 817 (holding that, under an° 


authority “to build branches or ex- 
tend its lines into one or more towns,” 
a railroad can purchase as well as 
construct such’ lines); Thompson v. 
New York, etc., R. Co., 3 Sandf. Ch. 
(N. Y.) 625 (holding that a railroad 
authorized to purchase any lands or 
real estate necessary for the construc- 
tion of its road, and to construct a 
bridge at a certain point, could ac- 
quire title to a bridge already built 


there). 

36. Branch v. Jesup, 106 U. S. 468, 
1 SCt 495, 27 L. ed. 279; Branch vy. 
Atlantic, ete., Reymond 1h iCas,. sino; 
1,807, 3 ‘Woods 481 [aff 106 U. : 468, 
1sct A495, 27 L. ed. 279]. 

37. Toledo, ete., R. Co. v.: Hins- 
dale, 45 Oh. St. 556, 15 NE 665. 

38. Hast Alabama, Gt: Ev. COM. 
Doe, 114 U. S. 340, 5 Sct 869, 28 L. ed. 
136. See Upson County R. Co. v. 
Sharman, 37 Ga. 644 (upholding the 
injunction where the charter specifi- 
cally limited the sale to some other in- 


corporated railroad, of the state). 

nae State v. Sherman, 22 Oh. St. 
[a] Constitutional limitation ap- 
plied.—Under the constitution the leg- 
islature cannot grant to one railroad 
company the power to purchase from 
another its franchise to be a corpora- 
tion, unless the grant is made in such 
form as to impose a personal liability 
upon stockholders of the purchasing 
company for the debts of the corpora- 
tion. State v. Sherman, 22 Oh. St. 411. 

40. Hatcher v. Toledo, ete., R. Co., 
62 -Ill. 477; Boston, etc., R. Co. v. New 
Monk, sete: RaiCon sik. 1. 260. 

_ 41. Kitchen v. St. Louis, etc, R. 
Co., 69 Mo. 224. 

42. Chicago, etc., R. Co. v. Doyle, 
256 Ill. 514, 100 NE 278. 

43. Chicago, etc., R. Co. v. Doyle, 
supra. 

44. Fast Line, etc., R. nes v. Rush- 
ing, 69 Tex. 306, 6 SW 83 

45. Louisville, ete., R. oe v. Com., 
161'U. S. 677, 16 Sct 714, 40 L. ed. 849; 
Pearsall v. Great Northern R. Co., 161 
U. S. 646, 16 SCt 705, 40 L. ed. 838. 

46. See constitutional and statuto- 
ry provisions. 

[a] In Georgia, under a constitu- 
tional provision that the legislature 
shall not authorize any corporation 
to purchase stock in, or make any con- 
tract with, another corporation, the 
effect of which may be, or is intended 
to be, to defeat or lessen competition 
or encourage monopolies, and that all 
such contracts and agreements shall 
be illegal and void, the purchase by 
a railroad of another road, which was 
parallel to it, was illegal and void. 
Clarke v. Georgia Cent. R., etc., Co., 50 
Fed. 338, 15 LRA 683; Hamilton’ v. 
Savannah, ete., R. Co., 49 Fed. 412; 
Langdon v. Branch, 37 Fed. 449, 2 


rear ee 
Kentucky, under St. § 849 
al “ssi 1893] c 145 § 7), prohibiting 


bridge companies organized to main- 
tain bridges over boundary rivers 
from owning or operating more than 
one bridge spanning any boundary 
river, it is not unlawful for a railroad 
owning a bridge across the Ohio River 
to purchase another bridge built un- 
der legislative grant by a Kentucky 
corporation several years before the 
enactment of the statute, especially 
where the bridges were not competi- 
tive. Com. v. Louisville, etce., R. Co., 
148 Ky. 94, 146 SW 767. 

[c] In Mississippi, under the con- 
stitution, the general statute prohibit- 
ing a company from purchasing a 
competing road cannot be suspended 
by a private act for the benefit of a 
particular railroad company. Yazoo, 
etc., R. Co. v. Southern R. Co., 83 Miss. 
746, 36 S 74. 

Subscription to, or purchase of, 
stock generally see infra § 486. 

47. Louisville, etc., R. Co. v. Com.,, 
97 Ky. 675, 31 SW 476, 17 KyL 427; 
Perinsylvania REE Co: % Com., 3 Pa. 
Cas.' 88, 7 A 368 [aff 1: Pa. Co. 214]; 
Com. v. Beech Creek, etc., R. Co., 1 
Pa. Co. 223. 

Acquisition by one carrier of control 
of another as monopoly see Monopo- 


lies § 146. 
48. Louisville, etc., R. Co. v. Com., 
161 U. S. 677, 16, SCt 714, 40 L. ed. 


49. Tippecanoe County vy. Lafay- 
ette, etc., R. Co., 50 Ind. 85. 

50. Pearsall v. Great Northern R. 
Co., 161 U. S. 646, 16 SCt 705, 40 L. 
ed. 838; State v. Hocking Valley BR. 
Gor l2Z-Oh ein, ICUENE S649) sirOn 
Cir Ct 175; Pennsylvaniau®. Comsy, 
Com., 3 Pa. Cas. 83, 7 A 368 [aff 1 Pa. 
Co. 214]. 

51. Pennsylvania R. Co. v. Com., 
supra; Com. v. Beech Creek, ete., R. 
ey Pa. Co. 228 [aff 3 Pa. Cas. 100, 7 


52. Pennsylvania R:Co.-vicConm, 3 
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press prohibition, such purchases are contrary to 


public policy.®* 
Lines within prohibition. 


peting, 


tions.°° 


Pas Cas. 83, 7 A 
214]. 


368 [aff 1 Pa. Co. 


53. Louisville, etc., R. Co. v. Com., |. 


161 U.S. 677, 16 SCt 714, 40 L. ed. 849; 
Central R. Co. v. Collins, 40 Ga. 582; 
Elkins v. Camden, etc., R. Co., 36 N. 
J. Eq. 5; Manington v. Hocking Valley 
R. Co., 9 OhNPNS 641. 

54. See supra text and note 46. 

55. Louisville, etc., R. Co. v. Com., 
97 Ky. 675, 31 SW 476, 17 KyL 427. 

56. East Line, etc., R. Co. v. Rush- 
ing, 69 Tex. 306, 6 SW 834. 

57. Pennsylvania R. Co. v. Com., 
eae CAS MOSM aA OOOL Paihal Hea. GeO. 
214]; Com. vy. Beech Creek, etc., R. 
Cowl Pa.iCor223) fath!3! Pa. \Cash 100) 7 
A 374]; East Line, etc, R. Co. v. 
State, 75 Tex. 434, 12 SW 690. 

58. State v. Cleveland, ete RCo; 
ShOhmC inal tae Nese 145, 32 Oh. Cir. 
Ct. 147; Pennsylvania R. Co. v. Com., 
3 Pa. Cas. 83, 7 A 368 [aff 1 Pa. Co. 
214]. Contra Mannington v. Hocking 
Valley R. Co., 183 Fed. 133 (Ohio stat- 
utes). 

59. Chicago, etc., R. Co. v. Fran- 
zen, 287 Ill. 346, 122 NE 492; Com. v. 
Louisville, etc., R. Co., 148 Ky. 94, 146 
SW 767. See Scott v. Missouri, etc., 
ev Co., CRéex Civ. - AG) VSL TS WWGOS. 
(hoiding lines not within the prohibi- 
tion). 

[a] Thus two bridges more than 
two hundred miles apart, one running 
north and south and the other almost 
east and west, across a river, and 
each serving a population having no 
community interest with that served 
by the other, are not competing lines 
within the prohibition. Com. v. Lou- 
isville, ete., R. Co., 148 Ky. 94, 146 
SW 767. 

60. Chicago, etc., R. Co. v. Franzen, 
287 Ill. 346, 122 NE 492. 

61. Chicago, etc., R. Co. v. Chica- 
FO) fete.) Rp Con; 211h Tllies52) 7 Ne 
1017; Catawissa~ R. Co. v. Philadel- 
phia, ete SRC; ts PassbDist eal a4 
Pa. Co. 280, 34 Wkly NC 11 [aff 168 
Pa. 544, 32 ‘A 62]. 

{a] Thus (1) condemning an addi- 
tional strip of land for the purpose of 
laying an additional track, to be oper- 
ated in conjunction with the existing 
track as a double track railroad, does 
not violate a constitutional provision 
forbidding a company from acquiring 
a parallel or competing line. Chica- 
£0, etc., R. Co. v. Chicago, etc., R. Co., 
PROT SSh 2a IN Bee hole aie2 rhe 
building of an additional road by one 
company for the purpose of facilitat- 
ing and enlarging its business, which 
is parallel with another road leased by 
it for nine hundred and ninety-nine 
years, and which will not compete 
with any road of any other company, 
is not within a constitutional prohibi- 
tion against the acquisition of a paral- 
lel or competing road. Catawissa R. 
Corny. Philadelphia; etc., Ry Co:, 3) Pa:z 


To be within the pro- 
hibition of the constitutional and statutory provi- 
sions referred to,°4 the roads need not be parallel 
in a Strictly mathematical sense,®> and may be com- 
although not parallel,°® or may be compet- 
ing by reason of their relations with, 
management of lines other than their own.?? 
still under construction and uncompleted may be 
within the prohibition,®® but lines running in dif- 
ferent directions, and which do not run through and 
serve the same territory and are not competitors 
for business, are not,°® although a distant point 
may be reached by such lines through their connec- 
A company may, for the purpose of facili- 
tating and enlarging its business, acquire land and 
build an additional road parallel to its own.°? 

In determining whether they are parallel or com- 
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peting, the lines which the companies are authorized 


by their charters to construct as well as those which 


Construction. 


control, or 

Lines 
[§ 486] 

Stock.®° 


ee 111, 14 Pa. Co. 280, 34 WklyNC 
iy 

62.‘ Illinois State Trust Co. v. St. 
Louis, etc., R. Co., 217 Ill. 504, 75 NE 
562; Pennsylvania R. Co. v. Com., 3 
er Cass 835% A 368k fatiel., PareCo: 

4}. 

63. Kimball v. Atchison, ete. R. 
Co., 46 Fed. 888; Illinois State Trust 
Cos v. St) Wouis, ete RR, Coz 287 il: 
504, 75 NE 562. 

Particular statutes construed see 
supra note 46. 

64. See Statutes [36 Cyc 1183]. 


65. Com. v. Louisville, ete., R. Co., 
148 Ky. 94, 146 SW 767. 
[a] Rule applied to St. § 849, pro- 


hibiting bridge companies from own- 
ing or operating more than one bridge 
spanning any boundary river. Com. v. 
Louisville, etce., R. Co., 148 Ky. 94, 146 
SW 767. 

66. Power to hold stock in another 
corporation generally see Corpora- 
tions § 2129. 

67. Milbank v. New York, etc., R. 
Co., 64 HowPr (N. Y.) 20. 

68. New Jersey Cent. R. Co. v. 
Pennsylvania R. Co., 31 N. J. Eq. 475 
[rev on other grounds 32 N. J. Eq. 
755]; Valley R. Co. v. Lake Erie Iron 
pore 46 Oh. St. 44, 18 NE 486, 1 LRA 

69. Hazelhurst v. Savannah, 
Ri Co, 438 "Galas: = Centralek; Co. Vv. 
Collins, 40 Ga. 582; State v. Atlantic 
City, etes RCo; INS Sn ee 405 al 
TEI freviot6 SNe Je £5, C9 APACS aye 
Milbank v. New York, etc., R. Co., 64 
HowPr (N. Y.) 20. 

[a] Thus a company incorporated 
to construct and operate a railroad, 
with definite termini, is without pow- 
er to hold stocks and bonds of a street 
railway operating beyond those ter- 
mini, and thereby control the street 
railway. State v. Atlantic City, etc., 
ReiCo., UCN FM E 465 WU EAS des line. 
16 No J. Le 15,69. A 468); 

70. Central R. Co. v. Collins, 40 Ga. 
582. See Atty.-Gen. v. New York, etc., 
R. Co., 198 Mass. 413, 84 NE 787 (ex- 
press statutory prohibition). 


etc., 


71. See statutory provisions. And 
see cases infra notes 74-85. 
[a] Statutes applied.—(1) Stat- 


ute of 1892, providing that any stock 
corporation, except moneyed corpo- 
rations (banking and insurance com- 
panies), may purchase stock of other 
corporations, applies to railroad com- 
panies, and is not restricted by the 
statute of 1890, authorizing a railroad 
company to purchase the stock of an- 
other railroad company of which it is 
a lessee. Oelbermann vy. New York, 
etc., R. Co., 77 Hun 332, 29 NYS 545. 
(2) A railroad company organized in 
1868, under Gen. St. ¢ 23,. relating to 
private corporations, had the right 
in that year to purchase and hold 
such real and personal property as its 


have been actually constructed must be considered.*? 


Constitutional and statutory provi- 


sions prohibiting acquisition of competing lines 
should be reasonably construed according to the pur- 
poses of their enactment and their application lim- 
ited accordingly.®* 
ance with the general rule,®* be strictly construed.®® 

d. Subscription to, 
While a railroad company may take stock 
of another railroad company by way of security for 
a debt,®* it has no right to become an incorporator 
or subseriber to the stock of another railroad com- 
pany,®* or to invest its corporate funds in the pur- 
chase of such stock,®® particularly where: the ob- 
ject is to secure an interest in the management of 
such road,‘® except where it is authorized to do so 
by its charter or statute;7* and independently of the 


Penal statutes must, in accord- 


or Purchase of, 


corporate purposes required, and, in 
the absence of any contrary ‘showing, 
a purchase of stock in a connecting 
railroad will be presumed to have been 
requisite for such purposes. Ryan v. 
Leavenworth, ete., R. Co., 21 Kan. 365. 
(3) In view of practical considera- 
tions, and St. (1891) ¢ 308, the Boston 
& Maine Railroad, in purchasing the 
stock of other railroads under St. 
(1898) ¢ 194, was not limited to the 
mica hs of the sale of stock specified 
in § 2, which was a particular means 
conferred, in addition to those other- 
wise open to the railroad as a cor- 
poration acting under § 1, as by the is- 
suance of notes. Brown v. Boston, 
R. Co., 233 Mass. 502, 124 NE 


[b] Statute creating holding com- 
pany.—Under St. (1909) ¢ 519, creat- 
ing the Boston Railroad Holding Com- 
pany, the New York, New Haven & 
Hartford Railroad Company is not 
prohibited from owning stock of the 
Boston & Maine Railroad, through its 
ownership of stock in ‘the Holding 
Company, or from exercising owner- 
ship of such stock in accordance with 
¢ 519. Codman v. New York, etce., 
R. Co., 253 Mass. 144, 148 NE 467. 

[c] In Ohio (1) the amendment 
of May 6, 1902, to Rev. St. § 3256 (95 
L. p 390, Gen. Code § 8603), which 
provides that “private corporation 
may purchase, or otherwise acquire, 
and hold, shares of stock in other kin- 
dred but not competing corporations, 
whether domestic or foreign, but this 
shall not authorize the formation of 
any trust or combination for the 
purpose of restricting trade or com- 
petition,” applies to railroad corpo- 
rations, such provisions and _ those 
of Rev. St. § 3300 (Gen. Code §§ 8806, 
8807, 8809), which specifically au- 
thorizes railroad companies to sub- 
scribe for stock in other companies 
under certain conditions, being cumu- 
lative. Mannington v. Hocking Valley 
R. Co., 183 Fed. 133, 151. (2) So, al- 
though a railroad company may not 
be an original subscriber or incor- 
porator of another corporation (Val- 
ley R. Co. v. Lake Erie Iron Co., 46 
Oh. St. 44, 18 NE 486, 1 LRA 412; 
Smith v. Newark, etc., R. Co., 8 Oh. 
Cir. ‘Ct. 583, 4 Oh. Cir. Dec. 356), (3) 
it may, although not expressly au- 
thorized by its charter to do so, in- 
vest in dividend paying stock in an- 
other company (Smith v. Newark, 
ete., 7 Cos, asupra). 4 (4)waseahOorr ex 
ample, stock in a feeder line (State 
v. Hocking Valley R. Co., 8 Oh. A. 
450), (5) and will be liable for as- 
sessments thereon (Smith v. Newark, 
etc., R. Co., supra). (6) But the rule 
permitting one railroad to control an- 
other through ownership of stock 
does not apply to competing lines. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 486-487] 


right to hold stock in another corporacion the rule 
against the sale or purchase of a railroad without 
legislative authority’? prevents one railroad com- 
pany from acquiring the virtual ownership or con- 
trol of another by the acquisition of a controlling 
interest in its stock.™* But if a statute authorizes 
a company to acquire by purchase or other lawful 
contract the road and franchises of any other com- 
pany, it may purchase a majority of the stock of 
another company for the purpose of gaining the 
control and practical ownership thereof,’* and where 
a statute authorizes one company which is unable 
to complete the construction of its road to sell the 
same to another company, such other company may 
purchase a controlling interest in its stock.‘® The 
legislature may, under a power reserved to alter or 
amend a charter, authorize one railroad company 
to subscribe to, or purchase stock of, another com- 
pany,*® but the right to do so will not be implied 
but must be clearly conferred.** A statute author- 
izing one company, for the purpose of forming a 
connection, to aid another in the construction of 
its road by means of a subscription to its capital 
stock does not authorize a purchase of the stock 
of such company from its stockholders,’* or the 
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purchase of the capital stock of a company other 


_ than a railroad company.?® <A provision forbidding 


a corporation to engage in business other than that 
expressly authorized does not prevent a railroad 
company from purchasing stock in other kinds of 
corporations.®® In passing upon such transactions 
the courts will have regard to their objects and pur- 
poses rather than the means by which they are ef- 
fected.*! 

Stock of connecting line. Ownership by a rail- 
road company of the stock of a connecting line*®? 
or feeder’? has been held not to be illegal. Statutes 
in some jurisdictions authorize railroads to pur- 
chase stock in connecting lines,** and a statute au- 
thorizing a railroad to purchase stock in any rail- 
road whose line connects with its own applies to 
the purchase of stock of a foreign as well as a do- 
mestic company.*® 

[§ 487] e. Consent and Rights of Stockholders. 
The consent of the stockholders of a railroad com- 
pany, that seeks to sell or purchase the road, or the 
controlling interest in the stock, of another com- 
pany, is a prerequisite to the validity of such sale®® 
or purchase,** even where the sale or purchase is 


State v. Hocking Valley R. Co., su- 
pra; State v. Hocking Valley R. Co., 
PeeOhn Cina Ot. IN. S65 4057 oLwOn. vOurs 
Ct. 175. (7) The control and manage- 
ment by one company of another op- 
erating parallel and competing lines 
or systems of railways through com- 
bination ‘may be shown in quo war- 
ranto proceedings by the. circum- 
stances, and a unity of stockholding 
interests, together with unity of man- 
agement, pursuant to an established 
plan to that effect, is sufficient proof. 
State v. Hocking Valley R. Co., 12 
Onw Cir. Ct. N. Sieao wade Oh Cir Gt, 
175 


72. See supra § 483. 

7Gr. tCenthal mim Go. Vv.) Collins; 40 
Ga. 582; Elkins v. Camden, etc., 0 
Co, 66.) N. J. bg.” 6. 

74. Lisman v. Knickerbocker Trust 
Co., 211 Fed. 413, 128 CCA 85; Wehr- 
hane v. Nashville, etc., R. Co., 42 Hun 
660, 4 NYSt 541. 

75. Dewey v. Toledo, etc., 
91 Mich. 351, 51 NW 1063. 

' 76. White v. Syracuse, etc., R. Co., 
14> Barb.2 ON. ¥2)n.559. 

77. WHazelhurst v. Savannah, etc., 
Ra O). AS! aa al os 

78. Columbus, etc., R. Co. v. Burke, 
10 Oh. Dec. (Reprint) 136, 19 CincL 
SHON PAres 

79.- Columbus, etc., R. Co. v. Burke, 
Supra. 

{a] Rule applied to an attempted 
purchase by a railroad company of 
stock of a mining corporation author- 
ized to construct a railroad. Colum- 
bus, ete., R. Co. v. Burke, 10 Oh. Dec. 
(Reprint) 136, 19 CincLBul 27. 

80. State v. Missouri Pac. R. Co., 
241 Mo. 1, 144 SW 8638; State v. Mis- 
souri Pac. R. Co., 237 Mo. 338, 141 SW 
643. 

[a] Rule applied.—(1) Under 
Const. art 12 § 7, providing that no 
corporation shall engage in business 
other than that expressly authorized 
by its charter or the law under which 
it may have been organized, a railroad 
company may, for the purpose of “ob- 
taining fuel for its locomotives, mine 
coal, and may own and operate an ele- 
vator for the handling of the grain 
which it transports, and hence it may 
purchase stock in mining and elevator 
corporations to carry out those pur- 
poses, where such ownership -is not 
a mere cloak. to hide a usurpation of 
the corporate franchises of such cor- 
porations; and such usurpation is 
not shown by the mere fact that the 
ownership extends to practically all 
the stock in such corporations, since 


Rea 4co., 


it will be presumed that directors 
have been chosen because of their fit- 
ness, and are left to conduct the busi- 
ness in a lawful manner. State v. 
Missouri Pac. R. Co., 237 Mo. 338, 141 
SW 643. (2) So a railroad may own 
stock in an express company and in 
a refrigerator company operating over 
its lines. State v. Missouri Pac. R. 
Co., 241 Mo. 1, 144 SW 863. 

81. Elkins v. Camden, etc., R. Co., 
SOON. J. ud. de 

82. State v. Missouri Pac. R. Co., 
241 Mo. 1, 144 SW 863; Peo. v. Pub- 
lic Serv. Commn., 193 App. Div. 322, 
183 NYS 930. 

State v. Hocking Valley R. Co., 
8 Oh. A. 450. 

84. See statutory provisions. See 
also Atchison, etce., R. Co. v. Coch- 
ran, 43 Kan. 225, 23 P 151,,19 AmSR 
129, 7 LRA 414; Atchison, ete, R. 
Co. v. Fletcher, 35 Kan. 236, 10 P 
596 (both holding, under statute, that 
a railroad has the power to purchase 
and hold the stock of any other rail- 
road, the line of whose railroad, con- 
structed or being constructed, con- 
nects, with its own). 

{a] “Railroad of another state.”— 
Where an Indiana and Illinois corpo- 
ration owned a railroad in Indiana 
but extending into Illinois, the road 
was a “railroad of another state,” 
within Hurd Rev. St. (1913) ¢ 114 § 
14, providing that any railroad op- 
erating a road which connects with 
another railroad of any other state 
shall have power to hold and own 
stock and securities of the corpora- 
tion owning such connecting road. 
Williamson v. Illinois Cent. R. Co., 
(A.) 121 NE 324 [rev on other grounds 
190 Ind. 239, 128 NE 758]. 

{b] Amount to be purchased and 
price.—(1) In cases governed by Hurd 
Rev. St. (1913) ¢ 114 § 14, authoriz- 
ing any company of Illinois operating 
a road connecting with a railroad of 
another state to hold securities of 
the company owning such connect- 
ing road, etc., where any Illinois rail- 
road desirés to own stock of a con- 
necting road, it must own at least 
two thirds; if it purchases stock, it 
must purchase at the same price all 
offered at the time. Williamson v. 
Tlinoisy;Cent.) Ra .Co., 190 JInd.--239, 
128 NE 758 [rev on other grounds 
(A.) 121 NE 324]. (2) Compliance 
with such statute cannot be evaded 
in an action in an. Indiana court 
against a stockholder, from whom the 
company purchased stock, on the 
ground that the stock was sold under 


the laws of Indiana, and not Illinois, 
since the sole authority under which 
the company acquired the stock was 
such statute. Williamson vy. Illinois 
Cent. R. Co., 190 Ind. 239, 128 NE 1758. 
(3) And a stockhol'der who sold his 
stock to the connecting company is 
not, by reason of his competency to 
make the contract of sale, estepped 
from denying ‘that he was bound 
thereby, because of faliure to receive 
the same price paid other stockhold- 
ers. Williamson v. Illinois Cent. R. 
Co., ‘190 Ind. 239, 128 NE” 758) 15¢4) 
When all the stock offered has been 
purchased, the statute has' been com- 
plied with (Williamson vy. Illinois 
Cent. R. Co., (A.) 121 NE 324 [rev on 
other grounds 190 Ind. 239, 128 NE 
758]), (5) and such statute does not 
entitle a stockholder of the connect- 
ing company to refuse to sell a por- 
tion of his shares at the time of the 
Illinois company’s acquisition of most 
of the stock of the connecting car- 
rier, and hold such stock for years 
afterward, until it has lost part or all 
of its value, and then turn it over to 
the Illinois company for the full price, 
which was refused for the shares in 
the first place (Williamson v. Illinois 
Cent. R. Co., 190 Ind. 239, 128 NE 758 
tian other grounds (A.) 121 NE 

[ce] Jurisdiction.—In an action be- 
tween an Illinois company, which has 
purchased stock of a connecting rail- 
road of Indiana pander Hurd Rev. St. 
(1913) ¢ 114 § 14, and a stockholder 
from whom it purchased stock, the 
court has the power to inquire wheth- 
er it has discharged its duty to such 
stockholder imposed by the statute, 
the right to raise such question not 
being limited to the state of Illinois 
in quo warranto proceedings. Wil- 
liamson vy. Illinois Cent. R. Co., 190 
Ind.-239, 128 NE 758. 

85. Venner vy. Atchison, ete, R. 
Co., 28 Fed. 581 [app dism 131 U. 8. 
449) mem, 9 SCt 804 mem, 33 L. ed. 221 
mem]. 

86. Boston, ete., R. Corp. v. New 
York, ete., R. Co., 13 R. I. 260. 

87. Nashua, etc., R. Corp. v. Bos- 
ton, ete, R- Corps) 136 Us Ss. S56) on) 
Sct 1004, 34 L. ed. 363 [rev 8 Fed. 
458]; Mackintosh v. Flint, ete., R. 
Co., 34 Fed. 582. 

[a] Bule applied.—A contract be- 
tween two railroad companies for the 
management of the business of both 
by one of them upon an agreed divi- 
sion of receipts and expenses does not 
warrant the managing company in 
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authorized by statute.§§ 


eontrol the matter.?°® 


sale of the road.°? 
Estoppel. 


it declared invalid.?? 
Stock of dissenting stockholder. 


Vendor’s lien. 


purchasing at the common expense a 
Sontrolling interest in a rival line, 
without the consent of the stockhold- 
érs of the other company. Nashua, 
stc., R. Co. v. Boston, etc., R. Co., 136 

./S, 356, 20 SCt 1004, 34 L..ed. 363 
{rev 8 Fed. 458]. 

88. Mackintosh v. Flint, etc., R. 
Co., 34 Fed. 582; Boston, etc., R. Corp. 
v.. New York, etc., R. Co., 13 R. I. 260. 

_89. Venner vy. Atchison, etce., R. 

Co., 28 Fed. 581 [app dism 131 U. S. 
449 mem, 9 SCt 804 mem, 33 L. ed. 
221 mem]; Louisville, ete., R. Co. v. 
Jarvis, 87 SW 759, 27 KyL 986; Wal- 
doborough y. Knox, etc., R. Co., 84 Me. 
469, 24 A 942, 

[a] Express provision in charter. 
—Where the charter authorized a 
sale of the road if approved by a ma- 
jority of the stockholders and was 
Subsequently amended by a provision 
that no contract made by the directors 
Should be valid unless ratified ‘by 
the stock-holders,”’ it was held that 
the latter provision was not a repeal 
of the former and that unanimous con- 
Sent was not necessary, but that a 
sale might be made as formerly by 
the approval of a majority. Louis- 
ville, etc., R. Co. v. Jarvis, 87 SW 759, 
27 KyL 986. 

90. See statutory provisions. 

{a] In Alabama, under statutes 
permitting the sale of any road to 
another, with approval of a majority 
of the stockholders of both, and au- 
thorizing a foreign corporation to 
own and vote stock in other corpora- 
tions, if its charter authorizes it, the 
majority stockholders will not be 
enjoined from voting for the sale at 
suit of the small minority complain- 
ing, the latter having a right to set 
the sale aside or enjoin its consum- 
mation if it prove fraudulent or op- 
pressive; and this is so although such 
minority charges waste and diversion 
of assets. South, etc., R. Co. v. Gray, 
160 Ala. 497, 49 S 347. 

[b] In Iowa, under a statute au- 
thorizing the owners of three fourths 
of the stock of a railroad to sell or 
convey its property, where the direc- 
tors of a railroad submitted to the 
stockholders the question of selling 
its property to another company and 
made no attempt to coerce or influence 
the stockholders, and the sale was ap- 
proved by three fourths of the stock, 
fraud or breach of trust could not be 
inferred, although the buying corpo- 
ration owned a majority of the selling 
corporation’s stock, and a majority of 
the selling corporation’s directors 
were also directors of the buying cor- 
poration. Mitchell v. Des Moines, etce., 
R. Co., 270 Fed. 465. 

{c] In Michigan, under a statute, a 
sale of a railroad may be made by con- 
sent of two thirds of the stockhold- 
ers, and such a sale by a company or- 
ganized after the enactment of the 
statute is valid and concludes a dis- 
senting stockholder. Farmers’ Loan, 


— 


Where the sale or pur- 
chase is authorized and there is no provision to the 
contrary, the consent of a majority of the stock 
is sufficient,*® but statutes in some jurisdictions 
Stockholders of one of the 
contracting railroads may sue to enjoin an ultra 
vires sale or purchase,®? or, pending an inquiry into 
the adequacy of the consideration, a contemplated 


Stockholders may be estopped to ques- 
tion the validity of a sale or purchase, or to have 


An unauthorized 
attempted sale by the majority of the stock of mi- 
nority stockholders may be enjoined by the latter.°4 
When one company sells its right 
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erty.°° 


ance. 


facie valid.®® 


etc., Co. v. Toledo, ete., R. Co., 54 Fed. 
759, 4 CCA 561 (applying the rule 
although such stockholder did not re- 
ceive notice of the meeting). 

{d] Evidence held sufficient to 
show that the purchase of a line of 
railroad by plaintiff company was 
made in compliance with the proviso 
of the statute requiring approval of 
the sale and purchase by stockhold- 
ers of the companies at.a meeting held 
upon sixty days’ notice by publica- 
tion and as provided by statute. Chi- 
cago, etec., R. Co. v. Franzen, 287 Ill. 
346, 122 NE 492. 

91. Pearsall v. Great Northern R. 
Co., 161 U.S. 646, 16’ SCt 705, 40 L. ed. 
838; Mackintosh yv. Flint, ete., R. Co., 
34 Fed. 582; Central R. Co. v. Col- 
lins, 40 Ga. 582; Upsom County R, Co. 
v. Sharman, 37 Ga. 644; Elkins v. 


Camden, etc., R. Co., 36 N. J. Eq. 5. 
{a] Stock purchased to defeat 
transaction.—A single stockholder 


may sue to enjoin the ultra vires pur- 
chase of a controlling interest in a 
competing line, notwithstanding he 
purchased his stock after the nego- 
tiations were begun and for the ex- 
press purpose of defeating the trans- 
action. Elkins v. Camden, etc., R. Co., 
3,0 ING Jes Oe) Os 

92. South, etc., R. Co. v. Gray, 160 
Ala. 497, 49 S 347. 

[a] Thus, in a suit by stockhold- 
ers to enjoin a contemplated sale of 
a company to another, it appearing 
that the purchaser was largely in- 
debted to the seller, and that suit was 
then pending for an accounting be- 
tween them, and, if the seller was al- 
lowed proper credits, its indebtednéss 
would be reduced, the only considera- 
tion for the contemplated sale being 
assumption by the purchaser of the 
existing indebtedness of the seller, 
as it would be infpossible to deter- 
mine whether the consideration for 
the sale would be adequate until an 
accounting was struck between the 
companies, the sale should be en- 
joined until the pending suit was 
finally determined. South, etc., R. Co. 
v. Gray, 160 Ala. 497, 49 S 347. 

93. South, etc., R. Co. v. Gray, su- 
pra; Pennsylvania R. Co. v. Minis, 
120 Md. 461, 496, 87 A 1062, 120 Md. 
512, 88 A 310; Young v. Toledo, etc., 
R. Co., 76 Mich. 485, 43 NW 632; Em- 
erson v. New York, etc., R. Co., 14 R. 
I. 555; Boston, etc., R. Corp. v. New 
York, ete. R. Co.; 13. Ro 1.260: 

fa] Thus (1) where the sale is 
authorized, stockholders who, with 
knowledge of the fact and terms of 
the sale, make no objection but, ac- 
quiesce and delay until after rights of 
third parties have intervened will be 
estopped to question its validity or 
have it declared invalid. Emerson v. 
New viork, ete. 9K, Co. bank ops 
Boston, etc., R. Corp. v. New York, 
etc., R. Co.j 13 R. I. 260. (2) Where 
a company incorporated prior to the 
constitution of 1875, which, under 


[§§ 487-488 


of way to another, a stockholder of the vendor com- 
pany is not entitled to a vendor’s lien upon the prop- 


[§ 488] 2. Requisites and Validity of Convey- 
General principles relating to deeds®* and 
the formal execution of corporate contracts®* gov- 
ern in determining the validity of a conveyance of 
a railroad as affected by its formal requisites and 
mode of execution.°® 
a conveyance executed by the proper officers and un- 
der the corporate seal of the corporation is prima 
Noncomplianee with the requirements 
of the statute authorizing the sale that all the debts 
of the vendor shall first be paid will not invalidate 
the sale, where the amount of such debts is incon- 
siderable and the purchasing company agrees to 


Where the sale is authorized, 


then existing laws, could not sell its 
franchise, etc., without consent of 
the state and all of its stockholders, 
by its acts and conduct has brought 
itself within the provisions of the 
constitution of 1875, permitting a 
company chartered before adoption 
of an article therein, which subjects 
corporate charters to repeal or amend- 
ment, to enjoy benefit of future legis- 
jation by ‘accepting’ provisions of 
the article, it thereby became subject 
to all laws enacted as to railroad cor- 
porations, and the stockholders by 
acquiescing in its conduct estopped 
themselves from claiming that laws 
enacted subsequent to its charter did 
not apply to it, so that subsequent 
statutes permitting a sale of roads 
by a majority of the stockholders 
would apply to it. South, etc., R. Co. 
v. Gray, 160 Ala. 497, 49 S 347. 

[b] Although stockholder was not 
notified or present or represented at 
the meeting at which the directors 
were authorized to sell, while he will 
not be bound by the terms of the pur- 
chase, yet if he bought his stock the 
day before the meeting from one who 
had agreed to sell it to the selling 
company to enable it to make the sale 
of the road, and had himself been in 
the confidential employment of both 
companies, he cannot attack the sale 
in equity and will be required to 
transfer his stock to the purchasing 
company on payment of its value, or 
at his election to abide by the sale. 
Young v. Toledo, ete., R. Co., 76 Mich. 
485, 43 NW 6382. 

94, -South, etce., R. Co. v. Gray, 160 
Ala. 497, 49 S 347. 

95. Cross vy. Burlington, 
Co., 58 Iowa 62, 12 NW 71. 

Vendor’s lien for unpaid purchase 
price generally see infra § 490. 

96. See Deeds §§ 34-183. 


etc. RR. 


97. See Corporations §§ 2460-2474, 
2506-2828. 

98. See cases infra this section. 

[a] Proceedings held valid.—. 


Where the statute authorizes a sale 
by consent of two thirds of the stock- 
holders, and this number accepts a 
proposition for the sale of the road, 
and passes a resolution authorizing 
the directors to consummate the same, 
a sale made by the president an'd sec- 
retary pursuant to a resolution of 
the directors is valid. Young vy. To- 
ede etc., R. Co., 76 Mich. 485, 483 NW 


[b] Recording.—Where a statute 
authorizing one railroad to purchase 
the franchises and property of anoth- 
er provides that title shall vest on 
the filing of a certificate in the office 
of the secretary of state, a recording 
in the records of the towns is not 
necessary. New York, ete., R. Co. v. 
New York, etc., R. Co., 52 Conn. 274. 

99.7 “A tlantie Wetec... Reo. Wwe. 
Louis, ete., R. Co., 66 Mo. 228. 

Burden of proving invalidity see in- 
fra § 493. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 488-490] 


pay the same.? 
_Estoppel. Where the sale is authorized, the ven- 
dor company will be estopped to deny its validity, 
although there were irregularities in the proceed- 
ing, if the sale has been fully exeeuted without ques- 
tion of its validity,? or if the purchasing company 
has been permitted without objection, to take pos- 
session of the road and make improvements there- 
on;* and an estoppel to question the validity of the 
sale may also exist against RUE OSCR Ne: stockhold- 
ers* or creditors of the company.® 

[§ 489] 3. Construction and Operation. The 
property and rights included under. a sale of a rail- 
road or railroad property depends upon the inten- 
tion of the parties as shown by the terms and prop- 
er construction of the conveyance,® construed in con- 
nection with, and subject to, the provisions of the 
statute authorizing the same.’ Generally speaking, 
the purchaser takes only what is described in the 
deed of conyeyance,® and in the conveyance of a 
railroad and its “appurtenances” a separate road 
or interest therein cannot pass as an appurtenance 
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to the road conyeyed,® nor will land pass as appur- 
tenant to other land, or property of the same class 
or kind as appurtenant to that conveyed.1° The 
sale of a railroad does not pass the franchise of be- 
ing a corporation'! or work a dissolution of the com- 
pany.!?. A demise of all personal property of a rail- 
road includes an equitable: or contingent right to 
receive a possible surplus remaining from the pro- 
ceeds of a foreclosure sale after satisfaction of the 
debt.1* In a conveyance of railroad property it 
is not always practicable to require a specific de- 
seription by metes and bounds of all grounds used 
for depots, sidetracks, and the like,*+ and the de- 
seription will be held sufficient to convey title if 
it is such that the property intended to be conveyed 
can be identified and distinguished from all other 
property.?® 

[§ 490] 4. Rights and Liabilities of Purchasers!® 
—a. In General. <A railroad company which pur- 
chases the road of another must carry out and per- 
form the charter obligations and public duties of its 


1. Mahaska County R. Co. v. Des 
Moines Valley R. Co., 28 Iowa 437. 

2. Hervey v. Illinois Midland R. 
Co., 28 Fed. 169; Little Rock, ete, R. 
Co. v. Little Rock, etc., R. Co., 36 
Ark. 663. 

[a] Vendee’s right to complete 
construction.—Where a railroad aban- 
dons the construction of its roa'd be- 
fore completion and sells it to another 
company, which constructs a part 
of the road and operates the same for 
a number of years without objection, 
the vendor will be estopped to deny 
the right of the purchasing company 
to complete the construction of the 
road. Little Rock, etc., R. Co. v. Lit- 
tle Rock, ete., R. Co., 36 Ark. 663. 

3. Mahaska County R. Co. v. Des 
Moines Valley R. Co., 28 Iowa 437. 

4 See supra § 487. : 

5. Fogg v. Blair, 133 U. S. 534, 10 
SCt 338, 33 L. ed. 721. 

[a] Thus, where one railroad com- 
pany has sold its road and franchises 
to another, which has assumed the 
debts and liabilities of the vendor 
company, a creditor of the latter, who 


_ has proceeded against the purchas- 


ing company and obtained a judg- 
ment against it, based upon the as- 
sumed validity of such transfer, can- 
not afterward object that it was ultra 
vires. Fogg v. Blair, 133 U. S. 534, 
10 SCt 338, 33 L. ed. 721. 

6. U. S.—Farmers’ Loan, etc., Co. 
v. Oregon, etc., R. Co., 58 Fed. 639; 
Philadelphia Inv. Co. v. Ohio, etc., R. 
Co., 41 Fed. 278. 

La.—Louisiana R., etc., Co. v. Cou- 
shatta, 122 La.:1079, 48 S 532. 

Mo.——Fordyce Vv. Rapp, 131 Mo. 354, 
33 SW 57. 

N. Y.—Callanan v. Keeseville, etc., 
R. Co., 1381 App. Div. 306, 115 NYS 779 
[mod ‘on other grounds 132 App. Div. 
940 mem, 118 NYS 1097 mem]. 

Pa.—Philadelphia_ v. Philadelphia, 
etc., R. Co., 58 Pa. 253 [disappr 47 Pa. 
325]. 

Tex.—Shirley v. Waco Tap R. Co., 
78 Tex. 131, 10 SW 543. 

Can.—Hastern Trust Co. v. McKen- 
zie, [1915] A. C. 750, 22 DomLR 410, 
21 WestLR 248. ‘ 

[a] Particular instruments con- 
strued.—(1) On a conveyance by a 
railroad of its road and all its prop- 
erty except that ‘not necessary for 
or used or acquired for the purpose 
of operation of said railway,” land on 
which the company has constructed a 
depot and sidetrack is not within the 
exception but passes by the convey- 
ance. Fordyce v. Rapp, 131 Mo. 354, 
33 SW 57. (2) Where it was agreed 
that the road should be delivered free 
from indebtedness, and the purchase 
of its stock and bonds was merely a 


means to that end, the conveyance 
will be held to include overdue cou- 
pons of the bonds included in the sale. 
Farmers’ Loan, ete., Co. v. Oregon, 
etc., R. Co., 58 Fed. 639. (3) A con- 
veyance by a railroad of “all and 
singular the chartered rights, priv- 
ileges, and franchises of every kind” 
belonging to the grantor does not 
include land grants which are not di- 
rectly connected with the operation of 
the road. Shirley v. Waco Tap R. Co., 
78 Tex. 131, 10 SW 543. (4) Where 
directors agreed to transfer all a com- 
pany’s stock to defendants in consid- 
eration of their agreement to electrify 
its line and build an extension, and 
the provision as to the extension was 
susceptible of more than one construc- 
tion, it would be construed in the 
sense that defendants knew that the 
directors understood it, to create an 
absolute obligation to build it. Cal- 
lanan v. Keeseville, etc., R. Co., 131 
App. Div. 306, 115 NYS 779 [mod on 
other grounds 132 App. Div. 940 mem, 
118 NYS 1097 mem]. (5) Where, in 
such case, the contract provided that 
the contractors should commence the 
work at once and complete it as rap- 
idly as possible, ‘and closed with a 
paragraph that it was’ made on the 
mutual understanding that the rail- 
road was to be extended to a lake “as 
soon as practicable and work to be 
begun within not longer than three 
years,” it was held that the contrac- 
tors absolutely bound themselves to 
extend to the lake. Callanan vy. Keese- 
ville, ete., R. Co., supra.’ 

[b] Right to public aid granted to 
a railroad does not pass to the pur- 
chaser of its rightsand property when 
not included in the descriptive enu- 
meration thereof. Louisiana R., etc., 
Co. v. Coushatta, 122 La. 1079, 48 S 
5382, 

7, Philadelphia wv. Philadelphia, 
etc., R. Co., 58 Pa. 253; Texas South- 
ern, Ri Conv. Harle, 102 Tex.’ 170,"105 
Sw 1107. 

{a] Statute authorizing formation 
of new corporation.—(i) Under Rev. 
St. (1895) art 4550, providing that the 
purchaser of the entire roadbed, fran- 
chise, and chartered right of a rail- 
road and his associates may form a 
corporation to acquire, maintain, etc., 
the road so purchased as if it were 
a road intended to be constructed by 


the corporation, and, when. the char- | 


ter has been filed, the new corpora- 
tion shall have all the powers con- 
ferred by law upon. chartered rail- 
roads, but, notwithstanding such in- 
eorporation, the purchased road shall 
be subject to the same liabilities in 
the hands of the new corporation as 
in the hands of the purchaser, it was 


held that the new corporation be- 
comes the owner of the property held 
by its organizers upon the filing of 
the charter, and no conveyance from 
them is necessary. Texas Southern 
R. Co. v. Harle, 101. Tex. 170, 105 SW 
1107.. (2) Dhe ownership of the prop- 
erty by the new corporation in such 
case is not affected by the fact that 
the corporation was organized for 
the purpose of raising money upon 
bonds which failed of realization, 
since, as soon as organized, the cor- 
poration acquired a legal existence, 
owed duties fixed by law, and was no 
longer subject to the will of the or- 
ganizers. Texas Southern R. Co. v, 
Harle, supra. 

[b] Rights of married woman.— 
Where a married woman purchases 4 
railroad at judicial sale under Rev. 
St. (1895) § 4549, even if she is under 
disability by reason of her coverturé 
to assume the responsibilities of a 
purchaser as to control and manage- 
ment of the property, yet there is no 
objection to a suitable person taking 
title in his name, and undertaking the 
responsibilities of a purchaser, and 
at the same time. acting as her trus- 
tee so far as to give her the returns 
from operating the property, and this 
equitable interest she and her hus- 
band have power in spite of her cover- 
ture to exchange for stock in a cor 
poration organized to take over thé 
road. Texas Southern R. Co, v. Harlé, 
101 Tex. 170, 105 SW. 1107. 


8. Philadelphia Inv. Co. v. Ohio, 
OtCzwEt. (CO. 4 ed 43 Gor } 
9. Philadelphia v. Philadelphia, 


etc., R. Co., 58 Pa. 253. 

10. Philadelphia Inv. Co. v. Ohio, 
etc., R. Co., 41 Fed. 378. 

11. Arthur v. Commercial, 
Bank, 17 Miss. 394, 48 AmD 719. 

12. Arthur v. Commercial, 
Bank, supra. See also supra § 4 

13. Gray v. Massachusetts Cent. 
R. Co., 171 Mass. 116, 50 NE 549. 

14. Fordyce v. Rapp, 131 Mo. 354, 
383 SW 57. 

15. Lake Shore, etc., R. Co. v. Pitts- 
burg, etc., R. Co., 71 Ill. 38; Fordyce v. 
Rapp, 131 Mo. 354, 338 SW 57. 

16. Cross references: 

Injuries from operation of road see 
infra § 880 et-sSeq. 

Liability of seller or purchaser for 
injuries arising from construction 
ane maintenance see infra §§ 1157— 
1159. 

Priorities of liens and mortgages see 
infra §§ 711-726. 

Purchasers at foreclosure sale see 
infra § 796 et seq. 

Purchasing bondholders’ or 
creditors see infra § 813 et seq. 

Remedies by or against companies 


etc., 


ete., 


other 
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vendor,'? and takes the road subject to any limita- 
tions and conditions imposed upon the rights exer- 
cised by the grantor,?® including any limitation or 
restriction as to the rates chargeable upon the road 
for transportation by the vendor.1® Special stat- 
utory exemptions or privileges of the vendor,?°® such 
as an immunity from taxation,?! or the right to fix 
and determine the rates for transportation,?? do 
not, in the absence of express statutory provision, 
pass to the purchasing company, particularly where 
the charter of the purchasing company provides 
that it shall be subject to all the laws applying to 
railroad companies generally. Where a railroad 
company is authorized to purchase stock of anoth- 
er company,?* it is entitled to vote upon such 
stock?® and will be lable for assessments thereon.?® 

As to vendor. Conveyance of a majority of the 
stock of a railroad is not a sufficient compliance with 
a contract calling for conveyance of perfect title to 
the railroad,?7 and the vendor is liable for any 
amount expended by the vendee in perfecting its 
title to the road in question.?8& Upon the sale of a 
railroad franchise, the railroad, and its property, 
for an indivisible sum, there can, in the absence 
of a statute creating it, be no vendor’s lien for the 

see infra §§ 493-495. 


17. Ill.—Chicago, etc., R. Co. v. 
Chicago, 183 Ill. 341, 55 NE 648 [aff 
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626 [aff 94 Misc. 
and aff 226 N. Y. 583 mem, 


[§§ 490-491 
unpaid purchase price,?® and in case the vendor 
were in any event entitled to a lien, his acceptance 
of the bonds of the railroad purchasing the road for 
the balance of the unpaid purchase money would be 
a waiver of the lien by implication.?° <A railroad 
is not Hable for the purchase price of a proposed 
extension after refusal of the interstate commerce 
commission to award a required certificate of con- 
venience,*! although there was bad faith on the 
part of such railroad in applying for the certifi- 
cate.22 The assignor can recover from a purchaser 
of its railroad damages it has sustained as a result 
of such purchaser’s failure to perform a contract 
assigned by the vendor to the purchaser.** 

Property impressed with trust. In accordance 
with the general rule,?* where any trust is imposed 
upon the property conveyed, and the purchaser 
takes with knowledge thereof, it takes subject to the 
performance of the trust.®® 

[§ 491] b. Debts, Contracts, and Personal Obli- 
gations. The purchaser is not, in the absence of any 
statutory provision or agreement to the contrary, 
liable for the debts, contracts, or personal obliga- 
tions of the vendor.*® Where the purchase of a rail- 


| road is authorized and is made in good faith for a 


Div. 296, 164 NYS 
671, 158 NYS 602, 


York, etc., R. Co, 45 App. Div. 328, 
60 NYS 1026, 47 App. Div. 634, 62 


123 NE | NYS 1142. 


83 Ll. A. 233]. 

Ind.—Graham v. Chicago, ete. R. 
Co:;, 39° Ind: A. 294,°77 NE: 57,) 1055. 

Kan.—State v. Dodge, etc., R. Co., 
58 Kan. 377, 36 P 747, 42 AmSR 295. 

Oh.—Marietta, etc., R. Co. v. Public 
Utilities Commn., 126 NE 889. 

Tex.—State v. Enid, etc., R. Co., 
108 Tex. 239, 191 SW 560 [rev on other 
grounds (Civ. A.) 181 SW 498]. 
Bees Ala.—Mobile v. Steiner, 61 Ala. 

Ga.—Atlanta, etc., R. Co. v. Atlanta, 
156 Ga. 251, 119 SE 712. 

Ill.—Chicago, etc., R.- Co. v. Chi- 
cago, 183 Ill. 341, 58 NE 648 [aff 83 
Ti. A. 233). 

Oh.—Campbell v. Marietta, etc., R. 
Co., 23 Oh. St. 168. 

Tex.—State v. Enid, etc., R. Co., 
108 Tex. 239, 191 SW 560 [rev (Civ. 
A.) 181 SW 498]. 

{a] Thus the purchasers of the 
property of a railroad at a receiver’s 
sale take it subject to Vernon’s Sayles 
Civ. St. Annot. (1914) art 6625, pro- 
hibiting the main track of a railroad 
once constructed and operated being 
abandoned or removed. State v. Enid, 
etc., R. Co., 108 Tex. 239, 191 SW 560 
{rev (Civ. A.) 181 SW 498]. 

19. Mobile v. Steiner, 61 Ala. 559; 
Campbell v. Marietta, etc., R. Co., 23 
Oh. St. 168. 

20; -St. outs, ete: Re .Cos v./Gill, 
156 U. S. 649, 15 SCt 484, 39 L. ed. 
567; State v. Morgan, 28 La. Ann. 
482; Sublette v. St. Louis, etc., R. Co., 
96 Mo. A. 118, 69 SW 745. 

21. Pickard v. East Tennessee, etc., 
R.* Co., 130.U: S. 637, 9 SCt 640, 32 
L. ed. 1051; Morgan v. Louisiana, 93 
U. S. 217, 23 L. ed. 860; State v. Mor- 
gan, 28 La. Ann. 482. 

Taxation of railroad companies gen- 
erally see Taxation [387 Cyc 841 et 
seq]. 

22. Norfolk, etc., R. Co. v. Pendle- 
ton, 156 U. S. 667, 15 SCt 413, 39 L. 
eae bit St. sows sctes, R.iConey. 
Stevenson, 156 U. S. 667, 15 SCt 484, 
491, 39 L. ed. 573; Matthews v. Cor- 
poration Comrs., 97 Fed. 400. 

23. Norfolk, etc., R. Co. v. Pendle- 
LOND Ose SOON Melon S Ot 40 oso Oma: 
ed. 574 [aff 88 Va. 350, 13 SE 709, 86 
Va. 1004, 11 SE 1062]. 

24. See supra § 486. 

25. Venner v. New York Cent., etc., 


893 mem]; Oelbermann v. New York, 
ete., R. Co.,.77 Hun, 3382, 29°N YS 545. 

26. Smith v. Newark, etc., R. Co., 
en Cir, Ct 5835, 4 One Cir Dec: 
27. St. Louis, etc., R. Co. v. Houck, 
(Mo. A.) 193 SW 26. 


28. St. Louis, etc., R. Co. v. Houck, 
supra. 
29. Minister of Railways v. Que- 


Boe Southern R. Co., 12 Can. Exch. 


Right of stockholder to vendor’s 
lien see supra § 487. 

30. Minister of Railways v. Que- 
we Southern R. Co., 12 Can. Exch. 


31. Carleton Min., etc., Co. v. West 
Virginia Northern R. Co., 106 W. Va. 
126, 145 SE 42. 

32. Carleton Min., ete., Co. v. West 
Virginia Northern R. Co., supra. 

33. Corvallis, etc., R. Co. v. Port- 
land, ete., R. Co., 84 Or. 524, 163, P 


1173. 
See Trusts [39 Cyc 528]. 

35. Thornton v. St. Paul, ete. R. 
Co., 45 HowPr (N. Y.) 416. 

[a] Rule applied where a railroad 
company agreed to deliver mortgage 
bonds as security for a debt. Thorn- 
ton v. St. Paul, ete., R. Co., 45 HowPr 
CNESYR)041'65 

36. U. S.—Des Moines, etec., R. Co. 
Vv; Wabash, ete... .Co:,, 135) U5S5 576, 
10 SCt 7538, 34 Li. ed..243;” Hoard \w. 
Chesapeake, etc., R. Co., 123 U. S. 222, 
8 SCt 74, 31 L. ed. 130; Watkins v. 
Illinois Gent. R. Co., 232 Fed. ‘691, 
146 CCA 617; Taenzer v. Chicago, 


ete., R. Co., 170 Fed. 240, 95 CCA 
436 3) Ricéucv. (INOGrEolk, “ete. ks ios 
153 Fed. 497, 82 CCA 447; Smith v. 


Wells, 96 Fed. 375 [writ of error dism 
104 Fed. 1007 mem, 43 CCA 683 mem]. 

Ark.—Sappington v. Little Rock, 
ete., R. Co., 37 Ark. 23. 

Ga.—Hawkins v. Georgia Cent. R. 
Co., 119 Ga. 159, 46 SE 82. 

Kan.—Hukle vy. Lod 01, etc., R. 
Cos Ti Kane 21,08 0M o: 

La. Louisville, etc., a Co. v. New 
Orleans Terminal Co., 120 La. 978, 45 
S 962. 

Mo.—Dickey v. Kansas City, etc., 
R. Co., 122 Mo. 223, 26 SW 685; Pow- 
ell v. North Missouri R. Co., 42 Mo. 
63. 

N. Y.—Martindale v. Western New 


Tex.—Williams vy. Texas Midland 
Fae 22. Tex. Civ. A. 278,55 SiW 

Wis.—Menasha v. Milwaukee, etc.. 
R. Co., 52 Wis. 414, 9 NW 396; Wright 
ve Milwaukee, ete, R. Co., 25 Wis. 

fa] Rule applied.—Where a rail- 
road entered into a contract by which 
it undertook to grant to an express 
company for a term of five years ex- 
clusive express privileges and facil- 
ities upon the entire railroad system 
of which its line formed a part, and 
the other roads of the system ap- 
proved the contract and made an 
agreement among themselves, to 
which the express company was nota 
party, for a division of the payments, 
and the contracting railroad was sold 
and the purchaser refused to assume 
responsibility for further perform- 
ance of the contract by other roads, 
and made a new contract, it was held 
that the original contract was entire 
and was terminated by such action 
as to all the roads concerned. Smith 
v. Wells, 96 Fed. 375 [app dism 104 
Fed. 1007, 43 CCA 683]. 

[b] Implied contract to maintain 
station.— Where a railroad sells land 
for building lots platted with refer- 
ence to a station to be established in 
their vicinity, any implied contract 
between the purchaser of such lots 
and the company that the latter will 
maintain the station is not, in the 
absence of statute or agreement to 
the contrary, binding upon the com- 
pany which purchases the road, so 
as to prevent it from removing such, 
station or render it liable in damages 
for the removal. Williams v. Texas 
Midland -R. Co., 22 Tex. Civ. A. 278, 55 
SW 130. 

[ec] In Ohio, under the statute of 
1902, authorizing the purchase of a 
connecting or continuous line, and 
providing that the purchasing com- 
pany shall be subject to all the 
“duties, obligations, and restrictions” 
of the former company, it is held that 
the duties and obligations referred to 
are those imposed upon railroads by 
the general laws of the state, and do 
not include a claim for breach of con- 
tract. Rice v. Norfolk, etc., R. Co., 153 
Fed. 497, 82 CCA 447. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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valuable consideration,’? but takes the road free 
from all contracts and claims against the vendor 
which do not constitute valid lens,*° or do not run 
with the land or otherwise bind the property or fran- 
chises purchased.°® Such liability is in some cases 
imposed by the statute authorizing the sale or pur- 
chase,*® or incorporating the purchasers,‘! or is ex- 
pressly assumed by the purchaser in the contract of 
conveyance;*? but where the purchaser expressly 
assumes the debts of its predecessor, the creditors 
of such company do not acquire a lien upon the prop- 
erty but merely the right to look to the purchasing 
company for payment. The purchaser may adopt 
the contract imposing the liability, and in such case 
it will be bound by the terms thereof.*4 

[§ 492] c. Covenants or Conditions in Grant of 
Right of Way. ‘The purchaser of a railroad is bound 
by any covenants in the original grant of the right 
of way which run with the land,*> but not by cove- 
nants which do not run with the land;* although 
if a company purchases a road with knowledge of a 
contract on the part of its vendor, made in consid- 
eration of a grant of the right of way, it takes the 
road subject thereto.47 Any conditions subsequent 
in grants of rights of way which will defeat the es- 


37. Hawkins v. Georgia, etc., R. 
Co., 119 Ga. 159, 46 SE 82; Powell v. 
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out railroad under such statutes as- 
sumed liability for the use of an au- 
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tate granted should be strictly construed,**® and a 
sale and conveyance to another railroad company 
is not of itself a breach of a condition that the road 
constructed upon the right of way shall be kept up 
and operated,*® or that the land granted shall be 
used for depot purposes only.°® Where a company 
is granted a mere easement for the operation of its 
own road, an attempted sale of a portion of the 
right of way to another company for the construction 
of a road thereon operates as an abandonment of 
that portion of the right of way,'t and the purchas-, 
er at such sale takes nothing thereunder.°? 

[§ 493] 5. Actions®*—a. Between Vendor and 
Vendee. Although any outstanding debt, when the 
contract so provides, may be pleaded in reduction 
of the last payment, in an action on a note evidenc- 
ing the last of a series of payments,°* where the 
vendors of a railroad covenanted to pay all out- 
standing debts and deliver the property free from en- 
cumbrance, the performance of the covenants is not 
a condition precedent to the bringing of such a 
suit,®> but the purchasers, in the absence of any 
charge of the vendors’ insolvency, nonresidence, or | 
other equitable reason, are remitted to their rem- 


tracted for it will be bound by the 
terms and conditions of the contract. 


North Missouri R. Co., 42 Mo. 63. 

38. Sappington v. Little Rock, etc., 
R. Co., 37 Ark. 23; Menasha v. Mil- 
waukee, etc., R. Co., 52 Wis. 414, 9 NW 
396; Wright v.-Milwaukee, etc., R. Co., 
25 Wis. 46. See Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 36 F. (2d) 
747 (successors to the mortgagor un- 
der a railroad mortgage are bound by 
all provisions of such mortgage, in- 
cluding its after-acquired property 
clauses, where the mortgage provides 
that all its covenants, stipulations, 
promises, and agreements should bind 
Successors and “assigns). 

39. Des Moines, etc., R. Co. v. Wa- 
bash, etc., R. Co., 135 U. S. 576, 10 SCt 
753, 34 L. ed. 248. 

[a] Rule applied.—Although the 
contract in terms provides that it or 
any damages from a breach thereof 
shall be a continuing lien upon the 
road, it is not binding upon the pur- 
chaser where there is nothing in the 
nature of the contract to make it one 
running with the land or chargeable 
upon the road after passing into other 
hands. Des Moines, etc., R. Co. v. 
Wabash, ete., R. Co., 1385 U. S. 576, 10 
SCt 753, 34 L. ed. 243. 

40. See statutory provisions. 

[a] Statutes applied in action 
against purchaser: (1) For negligence 
of seller. Chicago, ete., R. Co. v. 
Lundstrom, 16 Nebr. 254, 20 NW 198, 
49 AmR 718. (2) For damages result- 
ing when seller allowed Johnson grass 
seed to spread from its right of way 
to adjoining lands. Missouri-Kansas- 
Texas R. Co. v. Wells, (Tex. Civ. A.) 
275 SW 218. (3) Upon judgment ob- 
tained in action against seller, to 
which purchaser was not a party. 
Missouri, ete. R. Co. v. Warner, 30 
Tex. Civ. A. 280, 70 SW 365. (4) For 
loss of shipment. St. Louis-San Fran- 
cisco R. Co. v. McDonald, 175 Ark. 630, 
299 SW. 999: 

[b] Implication from accepting 
charter.—(1) Where a purchaser of 
property of a railroad operating with- 
in the state accepts a charter from 
the state which confers the rights and 
franchises of the sold out corpora- 
tion, the purchaser’s assumption of 
liabilities of the railroad purchased, 
as mentioned in Rev. St. (1925) arts 
6421, 6422, is implied from acceptance 
of the charter. Missouri-Kansas-Tex- 
as R. Co..v. Johnson, (Tex. Civ., A.) 
25 SW (2d) 956. (2) Thus a corpo- 
ration purchasing property of a sold 


‘170 Fed. 240, 95 CCA 436; 


tomobile by the receiver aS an ex- 
pense of operating during the re- 
ceivership. Missouri-Kansas-Texas 
R. Co. v. Johnson, supra. 

[ec] Facts showing liability.—(1) 
To render a company liable on promis- 
sory notes made by another company, 
the fact that defendant was author- 
ized to purchase the road of the com- 
pany making the notes on condition 
that it should pay the debts of the 
latter is not sufficient, but it must fur- 
ther be shown that defendant actual- 
ly purchased the road. Desmond v. 
StWoulsretesn Ato. jeu Cll nools 
(2) To hold the purchaser of a rail- 
road liable for its debts, under Rev. 
St. art 6625, it must be shown that 
the purchase was in one of the ways 
named in art 6624. Missouri-Kansas- 
Texas R. Co. v. King, (Tex. Civ. A.) 
265 SW 761. 

41. See statutory provisions; and 
St. Louis, etc., R. Co. v. Miller, 43 Ill. 
199 (applying the statute). 

42. Hervey v. Illinois Midland R. 
Co., 28 Fed. 169; Woodworth v. Iowa 
Cent. R. Co., 170 Iowa 697, 149 NW 
522; Corvallis, ete., R. Co. v. Port- 
land, etc., R. Co., 84 Or. 524, 163 P 
1178; Wenz v. Chicago, etc., R. Co., 
111 Wis. 198, 86 NW 607. 

43. Hervey v. Illinois Midland R. 
Co., 28 Fed. 169. 

44. Taenzer v. Chicago, etc., R. Co., 
Chicago, 
ete., R. Co. v. Chicago, etc., Coal Co., 
T9 Tl) 224-5 Southy Carolina: wR. Co. -v. 
Wilmington, ete. R. Co., 7 S. G. 410. 

[fa] Thus (1) where a railroad 
purchases from a coal company a road 
leading to a coal mine and contracts 
to transport coal of the latter com- 
pany over the road at a certain rate, 
and subsequently sells the road to an- 
other company, if the last company 
for three years operates the road in 
accordance with the terms of the con- 
tract of its vendor, charging only the 
special rates therein provided, it will 
be held to have adopted the same, and 
will be bound thereby, although it 
did not at the time of the purchase 
covenant to carry out the terms of 
the contract. Chicago, etc., R. Co. v. 
Chicago, ete., Coal Co., 79 Til. 2S C2) 
Where one railroad ‘contracts for a 
joint use of a portion of the track 
of another company upon certain 
terms and subsequently sells its road, 
if the purchasing company continues 


to use the portion of the track con-! 


South Carolina R. Co. v. Wilmington, 
etc., R. Co., 7S. C. 410. (3) A railroad 
which succeeded to the road and prop- 
erty of another and continued to carry 
out a contract between its predecessor 
and a lumber company relating to 
Shipments by the latter and the con- 
nection and operation of a private 
branch road owned by it, receiving the 
benefits thereof and demanding per- 
formance from the lumber company, 
thereby adopted the contract as its 
own, and may be held liable for its 
own breaches thereof in a direct ac- 
tion at law. Taenzer v. Chicago, etc., 
R. Co., 170 Fed. 240, 95 CCA 436. 

45. Toledo, ete., R. Co. v. Cosand, 
6 Ind. A. 222, 33 NE 251. 

[a] Rule applied.—A covenant to 
erect and maintain fences, cattle 
guards, and farm crossings runs with 
the land and is binding upon the pur- 
chaser. Toledo, etc., R. Co. vy. Cosand, 
6 Ind. A. 222, 33 NE 251. 

46. Dickey v. Kansas City, etc., R. 
Co., 122°Mo. 223, 26 SW 685. 

[a] Covenant to furnish pass.—A 
covenant to furnish a landowner with 
a perpetual pass on a railroad passing 
over his land does not run with the 
land or bind a purchaser of the road. 
Dickey v. Kansas City, etc., R. Co., 
122 Mo. 223, 26 SW 685 

47. Swan v. Burlington, etc. R. 
Co., 72 Iowa 650, 34 NW 457; Taylor 
yao: 2.Oh. A. 293, 35 Oh: Cir, Ct: 


[a] Contract as to charges.—Pur- 
chasers of railroad property, with 
knowledge of a contract as to charges 
with a property owner, are bound ye 
its terms. Taylor v. Niles, 2 Oh. 
293, 35. Oh, Cir Ct, 445, 

Purchaser with knowledge of ven- 
dor’s agreement to maintain private 
crossing see supra §§ 219-221. 

48. pe ee v. New Jersey Cent. 
1 COO AG RG dis 1b US} 

49. ins etc., R. 
ington, 2 Bush (Ky.) 526. 

50. Southard v. New Jersey Cent. 
RaCoy 26 News: a ees 

51. Blakely v. Chicago, etc., R. Co., 
46 Nebr. 272, 64 NW 972. 

52. Blakely. v. Chicago, etc, R. 
Cou supra: 

53. Rights and liabilities of pur- 
chasers generally see supra § 490. 

Rights and remedies of stockhold- 
ers see supra § 487. 


Co. v. Cov- 


54. Baker v. Smith, 135 Ga. 628, 
70 SE 239. 
55. Baker v. Smith, supra. 
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edy in an action on the contract for breach of such 
covenant.®°® 

Proof. ‘Where the sale is authorized, a deed from 
one railroad to another, signed by the proper officer 
and under the corporate seal of the grantor, being 
prima facie valid,®” the burden is upon any party 
claiming the sale to be invalid as not assented to by 
the stockholders to establish such invalidity;°* but 
where the charter of a railroad requires that the in- 
corporators shall purchase the property and fran- 
chises of an existing company as a condition pre- 
cedent to their organization as a corporate body, 
such company must, under a plea of nul tiel corpo- 
ration, show that the purchase was made before it 
can recover property of the previously existing com- 
pany.®°® 

Recovery. Where the purchaser of a railroad 
agrees to deliver as a part of the purchase price 
certain of its own stock and bonds to a certain value 
and such delivery is not made, the vendor, in suing 
to recover the balance of the debt, is entitled to re- 
cover the full amount, although the market value 
of such stock and bonds is below par.®® ‘Unliqui- 
dated damages for breach of contract will not, when 
the circumstances of the case do not warrant such 
a procedure, be set off against the purchase price 
of a railroad.*? 

[§ 494] b. By Creditors. Where the statute under 
which the purchase is made imposes a liability upon 
the purchasing company for the debts and liabilities 
of the vendor, it need not provide any specific rem- 
edies in favor of the creditors, but they may sue 
the purchasing company at common law in debt or 
assumpsit as the case may be;®? and where the pur- 
chasing company agrees to assume or pay the debts 
and Habilities of the vendor, such agreement consti- 
tutes a direct liability to creditors of the latter 

56. Baker v. Smith, supra. SW 1047. 


57. See supra § 488. 70. 
SS Atlanticy=-etcs OR. t Coy ‘vee sSt.|(Cot 
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Manning v. Atlantic, 
188 N. C. 648, 125 SE 555 (also 
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upon which they may sue,°? notwithstanding a pro- 
vision in the contract of sale that nothing therein 
should confer any rights upon any persons other 
than the parties thereto.°* One creditor may sue 
for and recover the full amount of his claim with- 
out making the other creditors parties or suing in 
their behalf ;°> but although such liability is imposed 
by statute, a judgment cannot be rendered against 
the purchasing company in an action brought against 
the vendor alone.®® A contract between the pur- 
chasing company and a third party who guarantees 
that the vendor shall deliver the road free from all 
lens and encumbrances is personal to the purchas- 
ing company, and is not enforceable in equity for 
the benefit of bondholders of the vendor.®* 

Reversion to grantor. Where railroad properties 
are sold subject to certain conditions subsequent up- 
on the breach of which the property is to revert to 
the grantor, if such conditions are not performed 
and the grantor does any act showing an inten- 
tion to take advantage of the breach, the property 
is not thereafter subject to attachment for any debt 
ineurred by the purchaser during his possession.*® 

Limitations. Under a statute providing that ac- 
tions on liabilities or obligations of a railroad com- 
pany assumed by a purchasing company shall be 
barred one year “after notice” of the sale to the 
ereditor or obligee, actual notice, and not construc- 
tive notice, is required.®® 

[§ 495] c. By State To Cancel redercen! The 
state may be barred by laches from prosecuting an 
action to cancel the transfer by one railroad company 
of a part of its road to another company.’° 

[§ 496] C. Leases*1—1. Right To Make or Take 
Lease—a. Legislative Authority—(1) In General. 
A railroad company cannot, without legislative au- 
thority, lease its road to another company,’? even 

L. ed. 270 mem] (holding that a 


lease not expressly prohibited by stat- 
ute and not contrary to public policy 


ete., R. 


Louis, etc., R. Co., 66 Mo. 228. 

59. Wheadon v. Peoria, etc., R. Co., 
42 Ill. 494. 

60. Texas Western R. Co. v. Gen- 
try, 69 Tex. 625, 8 SW_98. 

61. Liskeard, etc., R. Co. v. Lis- 
keard, etc., R. Co., Spe ey se 

[a] Rule applied.—Where the A 
railroad agreed to take over the B 
company’s line and keep it-in repair, 


etc,, and the A company later went. 


into a receivership and its rolling 
stock was sold to the B company, the 
latter cannot deduct unliquidated 
damages for breach of the old agree- 
ment to keep in repair. Liskeard, 
etc., R.“Co. v. Liskeard, etc., R. Co., 
Bis) bes Wem aeee a he 

62. St. Louis, etc., R. Co. v. Miller, 
AS TI 199. 

{a] Rule applied.— Where the ac- 
tion is upon a judgment, an action of 
debt is proper. St. Louis, etc., R. Co. 
v. Miller, 43 Ill. 199. 

63. Woodworth v. Iowa Cent. R. 
Co., 170 Iowa 697, 149 NW 522; Lenz 
v. Chicago, etc., R. Co., 111 Wis. 198, 
86 NW 607. 

64. Woodworth v. Iowa Cent. R. 
Co., 170 Iowa 697, 149 NW 522. 

65. Galveston, eteg R. Co. v. But- 
ler, 56 Tex. 506. 

66. Missouri, etc., R. Co. v. Ful- 
more, (Tex. Civ. A.) 36 SW 238. 

67. Randall v. Rar ear ete, R¥Co., 
134 Mich. 493, 96 NW 5 67. 

68. Schlesinger v. Kansas City 
ete. RK: Co., 152.0. S. 44414 SCt 647, 
38 L. ed. 507 {aff 39 Fed. 741). 

69. St. Louis, ete., R. Co. v. Bates- 
ville, etc., Tel. Co!, 86 Ark. 300, 110 


409, 


holding the complaint not to state 
facts showing that the sale was the 
result of fraudulent conspiracy to 
evade state and federal statutes and 
a decree of the federal court). 

[a] Delay of twenty-four years 
after the transaction took place, in 
bringing action, bars the state. Man- 
ning v. Atlantic, ete:,© Rv Cos issn. 
C. 648, 125 SE 555. 

71. As ground ae dissolution of 
company see supra § 4 

Lease of eigete as franchise to 
telegraph company see Telegraphs 
and Telephones [37 Cye 1620]. 

Permitting use of land by third per- 
sons generally see supra § 241, and 
infra § 1160 et seq. 

72. U. S.—wU. S. v. Southern Pac. 
Co., 259 U. S. 214, 42 SCt 496, 66 L. ed. 
907 [rev 239 Fed. 998, and leave to 
file: pet for reh granted 42 SCt 587]; 
Oregon R., etc., Co. v. Oregonian R. 
Co., 145 U. S. 52, 12 SCt 814, 36 L. ed. 
620; Central Transp. Co. v. Pullman 
Palace Car Co., 139.U. S: 24, 11 SCt 
478, 35 L. ed. 55; Oregon R., etc., Co. 
¥v.. Oregonian R. Co., 130 U. S. 1, 9 SCt 
32 L. ed. 837 [rev 23 Fed. 232, 
10 ‘Sawy. 464]; Pennsylvania R. Co. 
v. St. Louis, etc., R. Co., 118 U. S. 290, 
630, 6 SCt 1094, ff Sct re ed Oe ed. 
83, 284; Thomas v. West Jersey R. 
Co., 101 U. S. 71, 25 Li. "ed,."950;5° Him-= 
pire Trust Co. v. Egypt R. Co., 182 
Fed. 100, 103 [quot Cyc]; Welden Nat. 
Bank v. Smith, 86 Fed. 398, 30 CCA 
133. But see Pittsburg, etc., R. Co. 
Vv. Columbus, ete RY Con wren hes Gas: 
No. 11,197, 8 Biss. 456 [app dism 154 


is valid). 

' Aia.—American Lumber Co. v. Tom- 
bigbee Valley R. Co., 154 Ala. 385, 45 
S 911; Memphis, ete, ReCon ve Grey- 
son, 88 Ala. 572,78 122, 16 AmSR 69, 

D. C.—Howard v. Chesapeake, ete, 
R. Co., 11 App. 300. 

Ind. Tippecanoe County v. Lafay- 
ette; etc, Ro Co., 50 Ind: 85. 

Mass.—Hampden R. Corp. v. Bos- 
ton, ete., R. Co.).233> Mass. 441) '124 
NE 254; Middlesex R. Co. v. Boston, 
etc. R: iCo;, Milby Masse s47- 

Miss. —Estes v. Memphis, etc., R. 
Co., 152 Miss. 814, 119 S 199, 

N. J.—Stockton v. New Jersey Cent. 
R. Co., 50 N. J. Eq. 52, 24 A 964, 17 
LRA 97. 

N. Y.—Troy, etce., R. Co. v. Boston, 
ClCH COHNSGEN: YX. LOTS Dee etc., 
R. Co. v. Kerr, 17 Barb. 581. 

Oh!—Ohio; ete., Ro) Conv. Indian- 
apolis, etc., R.-Co., 3) Oh. Dec:’ CRe- 
print) 458, 5 AmLRegNS 733. 

Pa.—Van Steuben v. Central R. Co., 
7S KPa 3i6iaas b i 9925 ot) LARVAL One 
Pa, 104. etc., R. Co. v. Bedford, gi* 

a. 


Tex. “to, 3 SW 457. 

Va.—Richmond, etc., R. Co. v. Rich- 
mond, etc., R. Connection Col, 145 °Va. 
266, \133 SE 888. 

Eng.—Winch v. Birkenhead, ete., R. 
Co., 5 De G. & Sm. 562, 64 Reprint 
1243; Great Northern R. Co. v. East- 
ern Counties R. Co., 9 Hare 306, 41 
EngCh 306, 68 Reprint 520, 7R.& Can. 
Cas. 643. 

Ont.—Hinckley v. Gildersleeve, 19 


U: S. 626 mem, 14 SCt 1180 mem, 24!Grant Ch. 212. 


a ee eee tee een ene eee ree ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


'§§ 496-498] 


with the consent of all its stockholders,’? and to con- 
stitute a valid lease the lessee must have authority 
to take as well as the lessor to execute the lease.7* 

Construction. In construing legislative enactments 
to determine whether authority to make or take 
leases has been granted, general rules?® apply.7® 
Thus, in determining the authority of a railroad 
to lease its property and franchise, its charter must 
be read as a whole,’ and if intention to authorize 
the power is doubtful, the authority must be con- 
sidered not to have been granted.7® <A practical 
construction by the parties is not controlling in the 
absence of a legislative act acquiescing in such in- 
terpretation.’® 

Curative statutes. An ultra vires lease made 
without statutory authority may be validated by a 
subsequent curative statute,°° but the fact that the 
legislature, after a company has made an ultra vires 
lease, passes a statute forbidding the directors of the 
company, “its lessees or agents,” from collecting 
more than a fixed sum of compensation for carry- 
ing passengers and freight, is not a ratification of 
the lease or an acknowledgment of its validity.§+ 

[§ 497] (2) Grant of Authority—(a) Express 
Grant. The right to lease is frequently conferred 
in express terms either generally®? or as between 
companies of the same state,*® or as between those 
whose roads form connecting or continuous lines,§4 
and such authority may be given either by a char- 


Hast Anglian R. Co. v. Eastern 
B. 775, 73 ECL 


73. 
Counties R. Co., 11 C. 
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of the state to permit railroads to 
lease their property is embodied in | is, 
§ 148, 


[51 C.J.] 751 


ter provision or a subsequent statute, the provisions 
of which are accepted by the stockholders;%*® but a 
statute of one state authorizing a company to lease 
its road has no extraterritorial effect and does not 
authorize it to lease a road owned by it in another 
state.°° In the case of express authority to lease, 
the right must be limited according to the express 
provisions of the statute,*7 as in cases where the 
statute refers only to connecting or continuous 
lines,*® or companies of the same state;8® and a 
statute authorizing a lease to another railroad com- 
pany does not authorize a lease to an individual,®® 
nor does a charter provision authorizing a particu- 
lar company to lease and operate other roads au- 
thorize it to lease its own road to another com- 
pany.?? 

[§ 498] (b) Implied Grant. Although statutes 
and charters have in some instances been construed 
to imply authority to lease,®? it has been said in 
other cases that such authority will not be implied 
but must be clearly conferred.°* Thus authority 
to lease will not be implied from. the use of such. 
terms as “assigns” or “successors,”®* or from a pro- 
hibition against consolidation,®® or from statutes 
authorizing the execution of mortgages,9® or au- 
thorizing railroads to consolidate®* or connect?*® with 
other roads, or to enter into traffic or other operat- 
ing contracts,°® or, although there is authority to 


464]; .Pennsylvania R. Co. St. Lou- 
ete; Rey Cosy TS ara Ss. 250, 630, 6 


which fixes the | SCt 1094, 7 SCt 24, 30 L. ed. 83; 284; 


775, 188 Reprint 680, 7 R. & Can. Cas. | Railroad L. 
150. 
74. St. Louis, etc., R. Co. v. Terre | must. act. 


Haute, etc., R. Ca, 145.0.) S. 393, 12 
SCt 953, 36 L. ed. 748 [aff 33 Wed. 
440]; Pennsylvania Rib yCOsniNaes ke 
Louis, etc., R. Co., 118 U. S. 290, 630, 
6 SCt 1094, 7 SCt 24, 30 L. ed. 83, 284 

East Anglian R. Co. v. Eastern sin 
ties BR. (Co.,.014..C., Be 75,.-73 HCL 779, 
138 Reprint G80, CRs. Can. Cas. 


150. 

aes See Statutes [36 Cyc 1102 et 
seq]. 

76. See cases infra this note; and 


notes 77-79. 

[a] Authority to make contracts 
“for leasing”? railroads confers power 
to either make or take leases. St. 
Louis, etc., R. Co. v. Terre Haute, etc., 
RiCo., 145 U.S. 393, 12 SCt 953, ABI 
ed. 748 [aff 33 Fed. 440]. ; 

Express grant of authority see infra 

497. 

Implied grant of authority see infra 

498. 


77. Richmond,-etc., R. Co. v. Rich- 
mond, etc., R. Connection Co., 145 Va. 
266, 133 SH 888. 

78. Richmond, etc., R. Co. v. Rich- 
mond, etc., R. Connection CO-, supra. 

[a] Charter construed to have in- 
tended operation by a company char- 
tered to build a connecting railroad. 
Richmond, ete., R. Co. v. Richmond, 
ete, R. Connection Co., 145 Va. 266, 
133 SE 888. 

79. Richmond, etc., R. Co. v. Rich- 
mond, etc., R. Connection Co., supra. 

80. Terre Haute, etc., R. Co. v. Cox, 
102 Fed. 825, 42 CCA 654 [certiorari 
den 181 U. S. 618 mem, 21 SCt 923 
mem, 45 L. ed. 1030 mem]. 

81. Thomas vy. West Jersey R. Co., 
LOL TOES. cal, 125 45,4 ed-29'50. 

82. See statutory provisions; and 
Barnes v. Southern Pac. Co., 16 Ff; 
(2d) 100 [certiorari den 273 U. S. 766 
mem, 47 SCt 571 mem, 71 L. ed. 881 
mem]; Ackerman v. Cincinnati, etc., 
R. Co., 143 Mich. 58, 106 NW 558, 114 
AmSR 640; State v. Montana R. Co., 
21 Mont. 221, 53. P 623, 45 LRA 271; 
Boston, etc., R. Co. v. Boston, etc, R. 
€o.,. 65° N. 7k 398, 23 A. 529 (all con- 
struing and applying such statutes). 

{a] In New York the public policy 


method by which such corporations 
Peabody v. Interborough 
Rapid Transit Co., 121 Misc. 647, 202 
NYS 287 [mod on other grounds 212 
App. Div. 502, 209 NYS 380 (aff 240 
N. Y. 708 mem, 148 NE 768 mem)]. 
See Flynn v. Brooklyn City R. Co., 9 
App. Div. 269, 41 NYS 566 [aff 158 
N. Y. 498, 53 NE 520] (applying L. 
[1892] c 676 § 78, granting general au- 
thority to lease). 

83. See statutory provisions. 

[a] Leases held valid under such 
statute.—Pence v. St. Paul, ete, R. 
Co., 28 Minn. 488, 11 NW 80; Cincin- 
nati, etc., R. Co. v. Sleeper, 5 Oh. Dec. 
(Reprint) 196, 3 AmLRec 464. 

[b] Lease to consolidated compa- 
ny.—A statute providing that “any 
railroad corporation created by this 
state may lease its road to any other 
railroad corporation so created’ au- 
thorizes a lease by a domestic com- 
pany to a company formed by the con- 
solidation of a domestic company and 
another company of a different state. 


Peters v. Boston, ete, R. Co., 114 
Mass. 127. 

Ikease to foreign companies see in- 
fra § 508. 

84. See infra § 501, 


85. Vermont, etc., R. Co. v. Ver- 
mont"Ceént. R. ‘Co. +34 Vt. 1. 

86. Briscoe v. Southern Kansas R. 
Co., 40 Fed. 273 [aff 144 U. S. 133, 12 
SCt 538, 36 L. ed. 377]; Van Steuben 
v. New Jersey Cent. R. Co., 178 Pa. 
367, 35 A 992, 34 LRA 577 [rev 4 Pa. 
Dist. 153]: 

87. See infra text and notes 88-91. 

88. Hel River R. Co. v. State, 155 
Ind. 433, 57 NE 388; Van Steuben v. 
Central R. Co., 178 Pa. 367, 35 A 992, 
84° ERA 571 frev: 4 Pa. Dist) 1531); 
Pittsburgh, ete., R. Co. v. Bedford, 
ete., R. Co., 81* Pa. 104; Wood v. Bed- 
ford, ete., R. Co., 8 Phila. (Ba.) 94. 

89. See infra § 503. 

90. Abbott v. Johnstown, etce., R. 
Oo SON Ys 27,136" AmRi5 72. 

91. Mills v. Central R. Co., 41 N. 
J. Eq. 1, 2 A 453. 

92. See infra text and notes 5-11. 

93. Oregon R., ete., Co. v. Oregon- 
lanchiCo,,--13805 Us St 1549:2S Ct. 409,132 
L. ed. 837 [rev 23 Fed. 232, 10 Sawy. 


Black v. Delaware Canal Co.;, 24 N. 
Eq. 455; Pittsburgh, etc., R. Co. d- 
Bedford, ete.,, Ry Co.;.°8L¥, Paw chOAs 
Wood v. Bedford, etc., R. Co., 8 Phila. 
(Pa.) 94. 

94. Oregon R., etc., Co. v. Oregon- 
ian R. Co., 130 Use he § SCt 409, 32 
L. ed. 887 [rev 23 Fed. 232, 10 Salwy. 
464]; Briscoe v. Southern Kansas Ree 
Cos 40 Fed. 273 [aff 144 U. S. 133, 12 
SCt 538, 36 L. ed. Shit, 

95. Central, etc., 
68 Tex. 49, 3 Sw 457 

96. Muntz v. Algiers, ete., R. Co, 
111 La. 423, 35 S.624, 100 AmSR 495, 
64 LRA 222. But see ‘Phillips v. East- | 
ern R. Co., 188 Mass. 122°’ (under St. 
[1876] ¢ 236 § 13, authorizing a cor- 
poration to mortgage its property as 
security for preéxisting ‘debts, and 
providing that it may sell such ‘of its 
property as is not needed for the ex- 
ercise of its corporate functions, the 
proceeds to be applied to the payment 
of such debts, the selling of such 
property was optional with the corpo- 
ration, and hence it had power to lease 
it in connection with all its other 
property). 

97. Archer v. Terre Haute, etc., R. | 
Co., 102 Ill. 493; Tippecanoe County v. 
Lafayette, et¢,, -) Co.;-- 50. dnd 85h: 
Mills v. Central R. Co., 41 N. J: Eq. 
1,2-A 453. 

98. St. Louis, etc., R..Co. v. Terre 
Haute, ete., |R: Co., 145 U. Sas 93a 2 
SCt 953, 36 L. ed. 748 [aff 33 Fed. 


Os ne Morris, 


440]; Tippecanoe County v. Lafay- 
ette, etc., R. Co., 50 Ind. 85 
99. St. Louis, ete., R. Co. v. Terre 


Haiyte, ,ete:s Ri Cosy Lab cbes: 
SCt 953, 36 L. ed. 748 [aff 33 Fed. 
440]; Pennsylvania R, Co. v. St. Lou- 
is, ete:;-R. Co.,. 11)8-sU.uS22290, 630, 6 
Sct 1094, 7 SCt 24, 30 L. ed. 83, 234: 
Thomas v. West Jersey R.fCo., 101 U. 
S. 71, 25 L. ed. 950; Tippecanoe Coun- 
ty v. Lafayette, 50 ‘Ind. 85; Richmond, 
etc., R. Co. v. Richmond, ete., R. Con- 
neetion Co.; 145 Va. 266, 133 SE 888. 
[a] Rule applied.—Statutes au- 
thorizing a railroad to ‘contract and 
be contracted with, purchase, hold and 
grant estates real and personal,” and 
empowering it “by its officers and 
agents, or by contractors,’ to trans- 


393, 12 
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the contrary,’ from the usual grant of powers in 
railroad charters.2 Similarly, a charter showing a 
railroad to be a connecting road between two ex- 
isting roads,* or authorizing such a connecting road 
to agree on terms for transportation,* does not au- 
thorize a lease. Certain statutes and charter pro- 
visions have, however, been held impliedly to au- 
thorize a lease, although not expressly so provid- 
ing,” as, for example, statutes authorizing compa- 
nies to contract with others for the use of their re- 
spective roads,° or to purchase outright any other 
railroad;’ but a restricted right to sell to certain 
railroads does not carry the power to grant a per- 
petual lease.* So a lease may be made under a 
charter authorizing a company to “farm out” its 
right of transportation,® or to “rent or farm out? 
its exclusive right of transportation on the road 
and the “privileges thereof ;”*° and it has been held 
that an authority granted to one.company to take 
leases of other’ roads impliedly authorizes other 
companies to make ‘such leases.1+ 

[§ 499] b. Consent of Stockholders.‘ Although 
there is authority to the contrary,!* ordinarily a 
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railroad has no right to make a lease of its road 
without the consent of its stockholders,t* and fre- 
quently the statutes so provide.t® The consent of 
the stockholders must be obtained by a vote at a 
meeting,'® and not by an informal consultation of 
them separately.17 In the absence of evidence to 
the contrary, it will be presumed that the meeting 
was properly held!® and that the proceedings were 


: cee and valid;?® but if the lease undertakes to 


set out the proceedings, the presumption is that all 
are set out,2° and, if no meeting is there shown, it 
will be presumed ‘that there was none.?? 

Number of consenting stockholders. Statutes fre- 
quently prescribe the number of stockholders who 
must consent to the lease of a railroad.?? In the 
absence of any provision as to the number, it has 
been held that a lease may be authorized by a ma- 
jority,?* but elsewhere it has been held that all of 
the stockholders must coneur,?* and that the legis- 
lature cannot authorize the execution of a lease by 
a majority against the will of a dissenting minor- 
ity,”> even where the right is reserved to alter or 


[§§ 498-499 


port persons and property, do not au- 
thorize it to lease its entire road and 
its franchises. Richmond, etc., R. Co. 
v. Richmond, ete., R. Connection Co., 
145 Va. 266, 284, 133 SE 888. But see 
aay text and note 6. 

1. Hyder v. pouebennar, Corie TAN: 
C. 584, 83 SE 68 

2. Patients R. Co. v. St. Lou- 
HSyeCte, Et. Col, oll 8) Ur S. "2905063 0l8.6 
SCt 1094, 7 SCt 24, 30 L. ed. 83, 284. 

3. Richmond, ete., R. Co. v. Rich- 
mond, etc., R. Connection Co., 145 Va. 
266, 133 SE 888. 

[a] Rule applied although such 
charter did not expressly grant or 
withhold authority to operate the 
road. Richmond, etc., R. Co. v. Rich- 
mond, etce., R. Connection Co., 145 Va. 
266, 133 SE 888. 

[b] Short length of connecting 
railroad: does not show an intent to 
authorize a lease of its property and 
franchise to one of the connected 
roads. Richmond, ete., R. Co. v. Rich- 
mond, ete., R. Connection Co., 145 Va. 
266, 133 SE 888. 

4. Richmond, etc., R. Co. v. Rich- 
mond, etc., R. Connection Co., supra. 

5. See cases infra notes 6-11. 

6. Beveridge v. New York El. R. 
Consli2Z IN. Yo, 19) NE. 489992" DRA 
648; Day v. Ogdensburgh, ete., R. Co., 
107 N. Y. 129, 13 NE 765; In re New 
orks reten ne COs, 99 No Yo oto, lens 
27° Woodruff v. Erie’ R. Co., 93 N.Y. 
609; Wormser v. Metropolitan St. R. 
Co., 98 App. Div. 29, 90 NYS 714 [aff 
184 N. Y. 83, 76 NE 1036, 112 AmSR 
596]; Flynn v. Brooklyn City R. Co., 
9 App. Div. 269, 41 NYS 566 [aff 158 
N. Y. 498, 53 NE 520]; Brooklyn El. 
R. Co: v. Nagel, 75 Hun 590; 27 NYS 
669 [aff 150 N. Y. 562 mem, 44 NE 
1121 mem]; Fisher v. Metropolitan 
El. R. Co., 34 Hun (N. Y.) 433; Met- 
ropolitan El. R. Co. v. Manhattan EI. 
Rs Co.V ii Daly iON Ys) 803, 14 ADDN 
Cas 103; Gere v. New York Cent., etc., 
Re Co:,-19 <AbbNCas2cNn. Ys) 2198; But 
see supra text and note 99. 

7. Kaufman v. Pittsburg, ete, R. 
COMI217) Pa 2599, 966 AITO 8. 

8. Richmond, ete., R. Co. v. Rich- 
mond, ete., R. Connection Co., 145 Va. 
266, 133 SE 888. 

[a] For example, a charter power 
to sell to connecting railroads be- 
tween ten and twenty years after 
completion. Richmond, etec., R. Co. v. 
Richmond, etc., R. Connection Co., 145 
Va. 266, 133 SE 888. 

9. Southern R. Co. v. North Caro- 
lina R. Co., 81 Fed. 595; Hill v. Atlan- 
tie) ete), Ri+Co., 143° N. C. 539)°55 SE 
854, 9 LRANS 606; State v. Rich- 
mond, etc, ‘R: Co.; 72)N. C./ 684. 


‘ters v. Lincoln, etc., 


10. te R., etc., Co. v. Macon, 
43 Ga. 605. 

11. “Kaufman v Pittsburg, éte., R. 
Co., 217 Pa. 599, 66 A 1108; Pinkerton 
v. Pennsylvania Tract. Co., 193 Pa. 
229, 44 A 284, 

12. Cross references: 

Rights of stockholders under lease 

see infra § 527. 

Waiver of consent see infra § 528. 

13. Beveridge v. New York, etc., R. 
Co., 112 N. Y. 1, 19 NE 489, 2 LRA 648 
(where a company is authorized by 
statute to lease its road, and the stat- 
ute does not prescribe the manner of 
making it, it may be made by the di- 
rectors without the consent or ratifi- 
cation of the stockholders). 

14. Mills v. New pereey Cent. R. 
COnneTNes deeds de AWE 4 orm iio ase) 
Opinion of Judges, 120 N. C. 623, 28 
SE 18; Boston, ete., R. Corp. v. New 
York, ete; BR. (Cos (L39Ro1 2607 Ste= 
vens v. Davison, 18 Gratt. (59 Va.) 
819, 98 AmD 292. 

15. See statutory provisions. 

[a] Agreement made before con- 
struction.—An agreement to lease 
made before construction of the road 
cannot be enforced unless subsequent- 
ly ratified by the stockholders. Pe- 
R. Co., 14 Fed. 
319, 4 McCrary 269 (applying the stat- 
ute of Nebraska [Comp. St. (1922) § 
5306]). 

{b] Prior agreement of directors. 
—The fact that the directors agreed 
upon the terms of the lease before 
submitting the question to the stock- 
holders, where no such preliminary 
agreement was necessary under the 
statute, does not affect the validity 
of the lease if duly authorized by the 
stockholders. Jones v. Concord, etc., 
R. Co., 67 N. H. 234, 30 A 614, 68 Am 
SR 650 (construing L. [1883] c 100 § 
17, sand) Ub. Sty Ck On SiZilb): 

16. Peters v. Lincoln, ete., R. Co., 
12 Fed. 513, 2 McCrary 275; George 
vu Gentral iRz ete.) Cok hol Ala 6070 
14 S 752; Stevens v. Davison, 18 
Gratt:. (595 Va.) 8195 98) Amb 692: 

17... Peters,v. Lineoln; ete, R.a6o., 
12 Fed. 513, 2 McCrary, 275; Stevens 
vy. Davison, 18 Gratt. (59 Va.) 819, 98 
AmD 692. 

ete: eRe Go 


18. Hill v. Atlantic, 
143 N: C..539, 55 SE $54, 9 LRANS 606. 

LOO Hall Mv.oeAtlantic, Rete RR 1Oor, 
supra. 

20. George v. Central R., etc., Co., 
101 Ala. 607, 14 S 752. 


21. George v. Central R., ete., Co., 
supra. 
fa] Reason for  rule.—Inclusio 


unius exclusio alterius. 


veeres R., ete., Co., 101 Ala. 607, 14S 
oa. 

[b] RBule applied where the lease, 
while reciting that it was executed 
in compliance with a resolution of the 
directors adopted in pursuance of au- 
thority conferred upon them by @ 
resolution of the stockholders adopted 
by a meeting held by them, did not 
recite that the meeting was called as 
required by the statute. George v. 
ees R.,sete.;7Co;, L101 Ala: 607, 14 
S 752 

22. See statutory provisions. 

{a] Statutes applied.—(1) Statute 
requiring assent of holders of major- 
ity of stock represented at meeting of 
stockholders. George v. Central R., 
etc., Co., 101 Ala. 607, 14 S 752. oD) 
Statutes requiring two-thirds vote. 
Peters v. Lincoln, etc., R. Co., 14 Fed. 
319, 4 McCrary 269 (statute of Ne- 
braska); Black v. Delaware, etc., 
Canal Co., 24 N. J. Eq. 455; Continen- 
tal Ins. Co. v. New York, etc., R. Co., 
187 N. Y. 225, 79 NE 1026 [aff 103 App. 
Div. 282, 93 NYS 27]; Peabody v. In- 
terborough Rapid Transit Co., 121 
Misc. 647, 202 NYS 287 [mod on other 
grounds 212 App. Div. 502, 209 NYS 
380 (aff 240 N. Y. 708 mem, 148 NE 768 
mem)]. (3) Statute requiring three- 
fourths vote. Rogers v. Nashville, 
ete... R.-Co:, 92 “edt .299'5332 COAt bilid 
(statute of Tennessee). (4) Statute 
requiring written consent of all stock- 
holders residing in Illinois. St. Louis, 
etce., R. Co. v. Terre Haute, etc., R. Co., 
145 'U. S. 393, 12 SCt 953; 36 L. ed. 748 
[aff 33 Fed. 440). 

[b] “Shareholders,” in a statute 
requiring the assent of two thirds of 
the “‘shareholders” present or repre- 
sented at any meeting called for the 
purpose of ratifying a lease, must be 
interpreted to include all who eould 
vote as stockholders could, and in- 
cludes bondholders who have this 
privilege. Hendrie v. Grand Trunk R. 
Co., 2 Ont. 441. 

23. Waldoborough vy. Knox, ete., R. 
Co., 84 Me. 469, 24 A 942; Durfee v. 
Old Colony; "ete? 1 RI Con) beeAlioen 
(Mass.) 230; O’Neill v. Hestonyille, 
etereh Con § Pa. Dist. 2. 

24. Millis v. New Jersey Cent. R. 
Co., 41 N. J, Eq: 1, 2 A 458. But see 
Black v. Delaware, etc., 
N. J. Eq. 455 (holding that the state 
may, under the right of eminent do- 
main, authorize a lease by less than 
the whole number of stockholders, 
provision being made for compensa- 
ting the dissenting stockholders for 
the value of their stock). 

25. Dow v. Northern R. Co,. 67 N 


George v. HI 1)436" Al bt0! 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Canal Co., 24. 


§§ 499-502] 


amend the charter.?® 

[§ 500] c. Approval of Board or Commission.°” 
Statutes in some jurisdictions require railroad leases 
to be approved by the local board or commission 
charged with the supervision of railroad affairs.?° 
The primary purpose of such statutes is to prevent 
the making of leases which are inimical to the pub- 
lic interest?® or which omit provisions requisite for 
the protection of such interest,?° and accordingly 
the function of the commission in determining 
whether it shall approve the lease is not to guard 
the rights of the parties,*t but to guard the rights 
of the public,*? and to see that the statutes are 
complied with.*? So it is the duty of the board to 
require that the instrument by which one railroad 
is leased to another shall be so framed as to put it 
beyond reasonable doubt that the limitations im- 
posed on the right to lease have not been exceeded.** 
When the power to grant or withhold approval of 
leases is left by the legislature to the sound discre- 
tion of the board, a court will not substitute its 
own judgment in the matter for that of the legis- 
lative agent.*° 

[§ 501] d. As to Particular Companies or Lines 
—(1) Continuous or Connecting Lines. In some 
cases the statutes expressly authorize leases in the 
case of roads which form connecting or continuous 
lines.2® Under these statutes it is not necessary 
that the roads should connect at their termini so 

26. Dow v. Northern R. Co., supra. ; 

27. Regulation of railroads by 
commissioners or other public officers 
generally see supra §§ 72-75. 35. 

28. See statutory provisions. 

[a] Statutes applied.—(1) Under 
St. (1906) ec 463 pt 2 ; 209, as amended 36. 
by St. (1907) ¢ 585 § 8, two companies, [al 
one a going concern, the other merely | provision. 
a corporation whose road was unbuilt, Oe pes 
were not legally competent to bind etc., 
each other to any form of lease by the] 315; 
eompany whose road was not con-| Ga. 605; 


structed to the other, but any such 
lease was subject to the approval of 
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34. West Jersey, 
Publie Utility Comrs., 85 N. J. L. 468, 
89 A 1017 [aff 87 N. J. L. 170, 94 A 57]. 
West Jersey, 

Public Utility Comrs., 87 N. 
94 A 57 [aff 85 N. J. ibe 468, 89 A 1017]. 
See statutory provisions. 
Leases held valid under 

Eakin y. St. Louis, etc., R. 
Cas. No. 4,236; 
Co. v. Maddox, 116 Ga. 64, 42 SE 
Central R., etc., Co. v. Macon, 43 
State v. Atchison, etc., R. 
Co., 38 Nebr. 437, 57 NW 20, 24 Nebr. 
143, 38 NW 43, 8 AmSR 164; 


[51 C.J.] 753 


as to make one an extension of the other,*’ or that 
the roads should be of the same gauge;?*% and the 
connection may be by means of an intervening road 
which one of the contracting companies has the right 
to operate or use,®® but there must be an actual con- 
nection.*°® 

[§ 502] (2) Parallel or Competing Lines.tt In 
some cases the statutes expressly prohibit leases in 
the case of parallel or competing lines,*? and where 
the statute authorizing a lease applies in terms only 
to connecting and continuous lines, it does not au- 
thorize a leasé to a parallel and competing line.** 
In the absence of any express prohibition, it seems 
that such leases would be contrary to public pol- 
icy.*4 But it has been held that, where there is an 
express statutory authority to lease without any 
qualifications or restrictions,*® or a general author- 
ity to railroads to contract with others “for the use 
of their respective roads,”*® a lease may be made to 
parallel or competing lines, although, under a stat- 
ute like the one last referred to,** if the purpose is 
to hold the road. vacant and unused, the lease is 
invalid.48 An express prohibition against the con- 
solidation of parallel or competing roads*® does not, 
according to one view, prevent a lease of one of 
them by the other;°° but a contrary view has been 
taken.°? 

What roads are parallel or competing is to be de- 
termined principally by the question of competi- 


etc., R. Co. v.{ and passengers at the point of inter- 
section. Philadelphia, etc., R. Co. v. 
Catawissa R. Co., 53 Pa. 20. 
a COVE 39. Atchison, ete., R. Co. v. Fletch- 
J. I. 170, | er, 35 Kan. 2365 10 P 596. 

‘40. Pittsburgh, ete., R. Co. v. Bed= 
Lord etc ReaCownsse Pa. 104; Wood 


a Bedford, etce., R. Co., 8 Phila. (Pa.) 


[a] Unfinished roads.—Where the 
statute authorizing a lease provides 
that the roads must be either direct- 
ly or by means of intersecting roads 
“connected with each other,” there 
can be no lease of an unfinished road 


etc., 


such 


Georgia R., 


Gratz v. 


iche public service commission. | Pennsylvania R. Co., 41 Pa. 447. where no actual connection has been 
Hampden R. Corp. v. Boston, etc., R. [b] ease held invalid under such| effected. Pittsburgh, etc., R. Co. v. 
Co., 233 Mass. 411, 124 NE 254. (2) provision. Black v. Delaware, etc.,| Bedford, ete. R. Co., 81* Pa. 104; 


In such case, if the commission has 


Wood vi Bedford, ete:, TR. Coa., 8 Phila. 


not approved any lease, the agreement 
to lease will not be enforced at the 


suit of one of the companies. Hamp- 
den R. Corp. v. Boston, etc., R. Co., 
supra. 

{[b] Im Wisconsin the railroad 


commission, under St. (1927) § 19509 
subd. 5, is without power to direct a 
railroad to lease a portion of its right 
of way for a private sand and gravel 
business, on the ground that the re- 
fusal to lease was unreasonable and 
discrimination. Chicago, etc., R. Co. 
v. Railroad Commn., 221 NW 399. 

[c] In Canada Rev. St. (1906) ¢ 
°7 § 361, requiring an agreement for 
the sale’ or lease of one company’s 
fine to another to be submitted to the 
board of railway commissioners, does 
not apply to the lease of a provincial 
line to a dominion company. In re 
Quebec Cent. R. Co., 15 CanRCas 105, 
11 DomLR 267. 

29. West Jersey, ete, R. Co. v. 
Public Utility Comrs., 87 N. J. L. 170, 
94 A 57 [aff 85 N. aia ae 468, 39 A 
1017]. 

30. West Jersey, etc., R. Co. v. 
Public Utility Comrs., supra. 

31. Westchester F. Ins. Co. v. 
Syracuse, etc., R. Co., 97 Misc. 471, 161 
NYS 759 [rev on other grounds 192 
App. Div. 463, 183 NYS 602 (aff 2338 
N. Y. 600 mem, 135 NE 934 mem) ]. 

32. Westchester EL wins (Coz sw. 
Syracuse, ete., R. Co., supra. 

33. Westchester F. Ins. Co. v. 
Syracuse, etc., R. Co., supra. 


[51 C. J.—48] 


Canal Co., 24 N. J. Eq. 455. 

[c] Roads incorporated under spe- 
cial act.—The general railroad acts 
of 1861 and 1870, requiring the rail- 
roads of a lessor and lessee to be con- 
nected do not apply to the special act 
of 1871 conferring on certain com- 
panies the power to merge, consoli- 
date, or unite with any other com- 
pany. Kaufman v. Pittsburg, etc., R. 
Ce:, 217 Pa. 599, 66 A 1108. 

37. Hancock vy. Louisville, etc., R. 
Co, 145" US Se 4095 * 12° SCts 96990367. 
ed. 755; Empire Trust Co. v. Egypt R. 
Co., 182 Fed. 100. 

{a] Thus, under the Kentucky 
statute authorizing leases where the 
roads‘form a “continuous line,” it is 
not essential that the leased road 
shall be an extension from either 
terminus of tthe main line but that it 
may be simply a collateral branch 
forming a continuous road via the 
junction to either terminus of such 
main line. Hancock v. Louisville, 
etce., R. Co., 145 U. S. 409, 12 SCt 969, 
36 L. ed. 755. 

38. Philadelphia, etce., 
Catawissa R. Co., 53 Pa. 20. 
Hampe v. Mt. Oliver, etc., 
PittsbLJNS (Pa.) 330. 

[a] What constitutes connection. 
—Under a statute authorizing the 
lease of connecting roads, a connec- 
tion means either such a union of the 
tracks as to admit of the passage of 
cars from one road to the other or 
such an intersection as to admit of 
the convenient interchange of freight 


LEY ee COMMAS 
Compare 
Re Conn 24 


(Pa.) 9 

41. aogetion by one carrier of 
control of another as monopoly see 
Monopolies § 146. 

42. See statutory provisions. 

»43. Hel River R. Co. v. State, 155 
Ind. 433, 57 NE 388. 

44. Eel River R. Co. v. State, su- 


pra. 

45. State v. Montana R. Co., 21 
Mont. 221, 53 P 623, 45 LRA 271. 

46. Gere v. New York Cent. R. Co., 
19 AbbNCas (N. Y.) 193. 

47. See supra text and note 46. 

AG) VETOY, CtC.y Ev £ COL We OStOns 
mB Oey clr INIge Ne IO Me 

49. See infra § 555. 

50. State v. Montana, ete., R. Co., 
21 Mont. 221, 53 P 623, 45 LRA 271: 
Gere v. New York Cent. R. Co., 19 Abb 
INCais) GN» Y-)) 193) 

51. East St. Louis, ete., R. Co. v. 
Jarvis, 92 Fed. 735, 34 CCA 639; State 
v. Atchison, etc., R. Co. .24 Nebr. 148, 
38 NW 438, 8 AmSR 164 [subsequent 
app 38 Nebr. 437, 57 NW 20 (where 
roads were held not to be compet- 
ing) ]. 

[a] Reason for rule.—A lease of a 
parallel and competing railroad is a 
“consolidation” within-the constitu- 
tional prohibition in view of the prac- 
tical end designed to be accomplished 
by such prohibition. East St. Louis 
Connecting R. Co. v. Jarvis, 92 Fed. 
735, 34 CCA 639; State v. Atchison, 
etc., R. Co., 24 Nebr. 148, 38 NW 483, 
8 AmSR 164. 


154 \ [Ieee] 
tion,®? and, to be within the constitutional or statu- 
~ tory prohibitions, the roads need not necessarily 
be parallel in a mathematical sense®* or connect the 
same principal termini,®>* and may be competing by 
reason of their relations or connections with other 
roads or means of transportation.®® Nor is it neces- 
sary that the roads should be actually engaged in 
cutting rates, but it is sufficient if they are in a posi- 
tion to do so.°® Mere intersection with another line 
which might on occasion shorten a haul reached by 
a shightly more distant intersecting line is not, how- 
ever, the sort of competition which concerns the pub- 
lic,®? and a railroad is not in competition with an- 
other which has not actually constructed a compet- 
ing line, and which would not do so if the lease were 
not executed.®§ 

[§ 503] (3) Foreign Companies. Without legis- 
lative authority a company of one state cannot lease 
its road to a-‘company of another state,°® and a stat- 
ute authorizing leases to other companies of the same 
state confers no authority for a lease to a foreign 
company.°° Such authority must. also be conferred 
upon each of the contracting companies by their char- 
ters or the laws of the states creating them.°* How- 
ever, it has been held that a lease to a company of 
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DOPE AN eit ih Ta. 

[§§ 502-504 
cases the statutes authorizing the lease apply in ex- 
press terms to companies of other states,°* or to such 
companies in cases where their roads form a connect- 
ing and continuous line.** Conditions preseribed by 
statutes permitting lease to foreign companies must 
be complied with,®* and a statute expressly prohibit- 
ing any lease to a foreign company until the assent 
of the legislature thereto has been obtained is not 
unconstitutional.6* Where a_ statute authorizes 
leases to domestic companies but expressly prohibits 
leases to foreign companies, the prohibition cannot 
be evaded by interposing as a nominal lessee a do- 
mestic company which is in facet owned and con- 
trolled by a foreign company.°? 

[§ 504] 2. Requisites and Validity—a. In General 
(1) Formal Requisites. General principles relating 
to leases®® and the formal execution of corporate con- 
tracts®® govern the validity of a railroad lease with 
respect to its formal requisites and mode of execu- 
tion,’® and any statutory requirements must be com- 
plied with;71 but it will be presumed, in the absence 
of evidence to the contrary, that all the proceedings 
of the directors and stockholders were regular and 
valid,?? and although irregular, the acts done, if with- 
in the powers of the company, may be subsequently 


another state may be made under a general authority 
to lease to another railroad company,°®? and in some 


52. East St. Louis Connecting R. 
Co. v. Jarvis, 92 Fed. 735, 34 CCA 639; 
State v. Montana R. Co., 21 Mont. 221, 
53.P 623, 45 LRA 271. 

53. East St. Louis Connecting R. 
Co. v. Jarvis, 92 Fed. 735, 34 CCA 639; 
State v. Montana R. Co., 21 Mont. 221, 
53. P6238, 45 LRA> 271. 

54 East St. Louis Connecting R. 
Co. v. Jarvis, 92 Fed. 735, 34 CCA 639; 
State v. Montana R. Co., 21 Mont. 221, 
53 P 623, 45 LRA 271. 

55. East St. Louis Connecting R. 
Co. v. Jarvis, 92 Fed. 735, 34 CCA 639; 
State v. Montana R. Co., 21 Mont. 221, 
53 P 623, 45 LRA 271; Hafer v. Cin- 
cinnati, ete., R. Co., 4 OhS&CPI1 487, 
29 CincLBul 68. 


56. Hafer v. Cincinnati, etc, R. 
Co., supra. 

57. Rogers v. Nashville, ete., R. 
Co.,-91. Fed: 299,33 CCA: 517. 

58. New Orleans, etc., R. Co. v. 


New Orleans Southern R. Co., 124 La. 
471, 50 S 467. 

{a] Rule applied where the lessor 
has not actually constructed a line, 
and where under no circumstances 
could or would two roads, but for the 
lease, have been constructed or op- 
erated simultaneously, as the busi- 
ness was utterly insufficient to sup- 
port more than one, and where the an- 
nulment of such lease would not re- 
sult in the construction of another 
line. New Orleans, etc., R. Co. v. New 
Orleans Southern R. Co., 124 La. 471, 
50 S 467. 

59. U. S.—Pennsylvania R. Co. v. 
St wwouis;. etc... Cox, 11 8ee o. 200, 
6 SCt 1094, 30 L. ed. 83, 118 U. S. 630, 
7 SCt 24, 30 L. ed. 284. 

D. C.—Howard v. Chesapeake, etce., 
R. Co., 11 App. 300. 

Ill. Archer v. Terre-Haute, etc., R. 
Co., 102 Ill. 493. 

Minn.—Freeman v. Minneapolis, 
etc., R. Co., 28 Minn. 443, 10 NW 594. 

N. J.—Black vy. Delaware, etc., Ca- 
nal Co., 24 N. J. Eq. 455. 

Oh.—Ohio, ete., R. Co. v. Indianapo- 
lis, ete., R. Co., 3 Oh. Dec. (Reprint) 
458, 5 AmLRegNS 733. 

60. Freeman vy. Minneapolis, etce., 
R. Co., 28 Minn. 443, 10 NW 594; 
Black v. Delaware, ete., Canal Co., 24 
N. J. Eq. 455. 

Gio of. wou, 6tc. me Coraya here 
Haute, ete; Re Co, '45. 0 S982 
SCt 953, 36 L. ed. 748 [aff 33 Fed. 440]; 


ratified.** 


Pennsylvania R. Co. v. St. Louis, etce., 
R. Co., 118 Us S. 290,.6' SCt 1094, 30 
L. ed. 83, 118 U. S. 630, 7 SCt 24, 30 
L. ed. 284. 

62. Boston, ete., R. Co. v. Boston, 
ete, *R.tCor,) 65. IN. PEL 3 98 zol Aru 20R 
Day v. Ogdensburgh, etc., R. Co., 107 
N: YY. 129, 18: NB -7.65. 

63. See statutory provisions. 

[a] State may authorize the leas- 
ing of a railroad to a foreign corpora- 
tion. Murrell v. Kansas City, ete., R. 
Co., 279 Mo. 92, 213 SW 964. 

[b] ease held valid: (1) Under 
a statute authorizing a lease to any 
other railroad company whether or- 
ganized within or without the state. 
Ackerman v. Cincinnati, ete., R. Co., 
143 Mich. 58, 106 NW 558, 114 AmSR 
640. (2) Under a statute providing 
that “railroad corporations created by. 
the laws of other states, operating 
roads within this state, shall have the 
same rights for the purposes of . .. 
leasing . . roads as if created by 
the laws of this state.’ Boston, etc., 
R.. Co. v. Boston, ete., R. Co., 65 N. H. 
3985523) A D296 


64. See statutory provisions. 
[a] Leases held valid under such 
statute. Pittsburg, ete., R. Co. v. Co- 


lumbus, ete., R. Co., 19 F. Cas. No. 
11,197, 8 Biss. 456 [app dism 154 U.S. 
626 mem, 14 SCt 1180 mem, 24 L. ed. 
270 mem]; Sturges v. Knapp, 31 Vt. 1. 

65. Freeman v. Minneapolis, ete., 
R. Co., 28 Minn. 443, 10 NW 594. 

[a] State may prescribe terms and 
conditions on which the lease may be 
made. Murrell v. Kansas City, etc., R. 
Co:, 279 Mo: 92, 218 SW 964. 

66. Stockton v. New Jersey Cent. 
R. Co., 50 N. J. Eq. 52, 24 A 964, 17 
LRA 97. 

{a] State may prohibit the leas- 
ing of a railroad to a foreign corpo- 
ration. Murrell v. Kansas City, etc., 
R. Co., 279 Mo. 92, 213 SW 964. 

67. Stockton v. New Jersey Cent. 
R. Co., supra. : 

68. See Landlord and Tenant §8§ 
389-447. 


69. See Corporations §§ 2536-2552. 

70. See cases infra this note; and 
note 71. 

[a] Power of subcommittee.— 


Where the executive committee of a 
company appoints from its number a 
subcommittee to confer with a similar 


Assignment.7 4 


An assignment of a lease of a rail- 


committee from another company and 
agree upon the terms of a lease, and 
report the same to the executive com- 
mittee, the subcommittee has no right 
to make a contract binding upon the 
company, and the casual presence at 
such meeting and assent of other 
members of the executive committee, 
who with the subcommittee would 
constitute a majority thereof, will not 
make the agreement signed by the 
subcommittee a contract binding upon 
the company. Dows v. Chicago, ete., 
R. Co., 7 F. Cas. No. 4,048. 

[b] Although lease is not signed, 
if it was reduced to writing and acted 
upon and partially performed by both 
parties it must be considered as bind- 
ing as if signed. Farmers’ Loan, etc., 
Co. v. St. Joseph, ete, R. Co., 2 Fed. 
117, 1 McCrary 247. 

[c] Place of executing lease.—It 
is not essential to the validity of a 
lease that its original execution or 
subsequent ratification should be evi- 
denced by corporate action taken by 
the lessor corporation within the lim- 
its of the state granting its charter 
where the lessor is a consolidated 
company whose road extends through 
several states and there is no express 
statutory prohibition against the cor- 
porate body taking corporate action 
in and at such states. Pittsburg, etc., 
R. Co. v. Columbus, ete., R. Co., 19 F 
Cas. No. 11,197, 8 Biss. 456. 

5 RA wiene: of stockholders see Supra 

71. Ohio, ete., R. Co.’ v. Indianapo- 
lis, ete., R: Co., 3 Oh. Dec. (Reprint) 
458, 5 AmLReg 733; Rue v. Missouri 
Pac. R. Co., 74 Tex. 474, 8 SW 533, 15 
AmSR 852; Kent Coast R. Co. v. Lon- 
don, “étc:, (R. "Cos EnARs 73 Ch 656. 

[a] Acknowledgment.—A lease by 
one railroad company to another for a 
term of more than three years must 
be legally acknowledged. . Ohio, etc., 
R. Co. v. Indianapolis, ete., R. Co., 3 
She Dee. (Reprint) 458, 5 AmLReg 

72. Oregon R. Co. v. Oregon R., 
etc., Co., 28 Fed. 505; Hill v. Atlantic, 
etc., R: Co., 143 N. C. 539, 55 SE 854, °9 
LRANS 606. 

73. -Orégon R. Co. v. Oregon R., 
etc., Co., 28 Fed. 505. 

74. Right to sublet or assign see 
infra § 525. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: §§ 504-510] 


road must be in writing.75 

[§ 505] (2) Validity—(a) In General. Any 
conditions in a lease imposed by the lessor which 
would prevent the lessee from properly performing 
its public duties as a common earrier are contrary 
to public policy and void,7® but if the conditions are 
conditions subsequent, the lessee takes the road free 
from the illegal condition.77 So a provision in a 
lease that the lessor renounces all its duties to the 
public vitiates the lease.78 When the lease is not 
made in pursuance of any duty required of the lessor 
as a common carrier, a railroad, as owner of the 
ground leased, may stipulate for any exemption that 
would be valid in a lease between individuals.*9 <A 
lease of a railroad is not invalid because executed 
pursuant to a scheme that another corporation shall 
own the stock of the lessee.8° A provision in a lease 
attempting to set up a different agency for its mod- 
ification than that established by law has been held 
illegal.£. Where a company by a single instrument, 
the provisions of which are, however, separate and 
distinct, contracts to sell its road, and, until it can 
make a good title thereto free from encumbrances, 
to lease it: to the purchaser, the lease if authorized is 
valid, although the contract of sale may be ultra 
vires.®? 

Unrecorded lease is valid as between the parties.*? 

[$ 506] (b) Lease to Individual. The right to 
operate a railroad and take tolls therefrom is not 
necessarily of a corporate character, so as to render 
a lease to an individual invalid;§* and where a stat- 
ute permits companies to lease their roads to other 
railroad companies, a lease to a private individual, 
while not expressly authorized, is not void upon 
grounds of public policy.*® 

[§ 507] (c) Lease Procured through Collusion or 
by Common Directors. A lease procured through 
fraud or collusion®® or by directors who are pe- 
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ble,’ but is not absolutely void,8® and may be rati- 
fied,°° which may be by acquiescence or conduct 
inconsistent with any right or intention to avoid 
rept : 

[§ 508] (d) Ultra Vires Lease. A lease which is 
strictly ultra vires as being beyond the corporate 
powers of the company is void.®? 

[§ 509] b. Term of Lease.°? A company may 
lease its road for a term longer than the period of 
its corporate existence where the charter is subject 
to renewal.°* 

[§ 510] c. Who May Question Validity.°> If a 
lease, although ultra vires, is not in violation of any 
statute or contrary to public policy, it seems that 
only the immediate parties thereto, the companies 
or the stockholders who are parties by representa- 
tion, may question its validity upon the ground of a 
want of authority to make it.°° So, where the lease 
complies with the conditions prescribed by law as 
essential to the state’s consent, the state cannot have 
it set aside,®” even if it is illegal in violating a con- 
tract between the lessor’s stockholders;°* but where 
the lease is unauthorized and contrary to public pol- 
icy, the state, by its attorney-general, may sue in 
equity for preventive relief,®® and is not confined to 
an action at law to forfeit the charter.t A third 
person not a party to the lease who has entered into 
a valid contract with the lessee for services to be ren- 
dered by the latter, and received the benefit thereof, 
cannot, in an action upon such contract, plead as 
a defense that the lessee was operating under a void 
lease;* and in an action by the lessor and lessee to. 
enjoin a third company from constructing a compet- 
ing line without legislative authority, the fact that 
the lease was not acknowledged and recorded as re- 
quired. by statute cannot be set up by defendant.* 
The right to avoid a lease made by common direc- 
tors‘ is in the corporation and not the minority stock- 


cuniarily interested in both companies’? is’ voida- 


75. Frank v. New York, etc., R. Co., 
7 NYSt 814 [mod on other grounds 122 
N. Y. 197, 25 NE 332]. 

76. Metropolitan Trust Co. v. Co- 
lumbus, etc., R. Co., 95 Fed. 18. 

77. Metropolitan Trust Co. v. Co- 
lumbus, etce., R. Co., supra. 

78. Anderson v. Union Terminal 
R. Co., 161 Mo. 411, 61 SW 874. 

79. Rundell v. Lehigh Valley R. 
Co., 254 Pa. 529, 98 A 1054. 

80. Flynn v..Brooklyn City R. Co., 
9 App. Div. 269, 41 NYS 566 [aff 158 
N. Y. 493, 53 NE 520]. 

81. Peabody v. Interborough Rapid 
Transit Co., 121 Mise. 647, 202 NYS 
287 [mod on other grounds 212 App. 
Div. 502, 209 NYS 380 (aff 240 N. Y. 
708 mem, 148 NE 768 mem) ]. 

[a] Rule applied.i—A _ provision 
that the lessee’s guaranty of seven 
per cent dividends as rent to the les- 
sor’s stockholders could not be re- 
duced without the unanimous consent 
of the lessor’s stockholders is illegal, 
as attempting to sét up a different 
agency for the modification of such 
lease than that established by Rail- 
road L. § 148, authorizing the leasing 
of railroad property by directors with 
the approval of the owners of two 
thirds of the stock. Peabody v. Inter- 
borough Rapid Transit Co., 121 Misc. 
647, 202) (NY S* 28% “[mod: on =,other 
grounds 212 App. Div. 502, 209 NYS 
880 (aff 240 N. Y. 708 mem, 148 NE 
768 mem) ]. 

g2. U. S. Trust Co. v. Mercantile 
Trust Co., 88 Fed. 140, 31 CCA 427 [aff 
80 Fed. 18]. 

Ultra vires lease see infra § 508. 
83. 
So dou26. 1.60...) 9.. 

[a] Rule applied to unrecorded 


Meyer v. Western Car Co., 102) 


holders.® 


lease of cars. Meyer v. Western Car 
Co.; 102° U.S. 1; 26D: ed.\59, 

84 Middlebury Bank vy. Edgerton, 
30 Vt. 182. 

85. Woodruff v. Erie, etce., R. Co., 
93 N. Y. 609 [rev 25 Hun 246]. 

86. Jesup v. Illinois Cent. R. Co., 
43 Fed. 483; Barr’v. New York, etc., 
R. Co., 125 N. Y. 263, 26 NE 145 [rev 
52 Hun 555, 5 NYS 623]. 

87. Barr v. New York, etc., R. Co., 
125 N. Y. 263, 26 NE 145. 

88. Who may question validity see 
infra § 510. 

89. Jesup v. Illinois Cent. R. Co., 
43 Fed. 483; Continental Ins. Co. v. 
New York, ete., R..Co., 187. N. Y. 225, 
79 NE 1026 [aff 103 App. Div. 282, 93 
NYS 27]; Barr v. New York, etc., R. 
Co., 125 N. Y. 268, 26 NE 145 [rev 52 
Hun 555, 5 NYS 623]. 

90. Continental Ins. Co. v. New 
York aete,, Re Cou L8% Nin Yar 22d;c009 
NE 1026 [aff 103 App. Div. 282, 93 
NYS 27]. 

91. Barr v. New York, etc., R. Co., 
125 N. Y. 263, 26 NE 145 [rev 52 Hun 
555, 5 NYS 623]. 

92. Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 1389 U. S. 24, 11 
SCt 478, 35 L. ed. 55; Thomas v. West 
dersey, R: Co., 101 U.S. 71, 257L: ‘ed. 
950; East St. ‘Louis, etc., R.. Co. v. 
Jarvis, 92 Fed. 735, 34 CCA 639; 
v. Missouri Pac. R. Co., 74 Tex. 474, 8 
Sw 5338, 15 AmSR 852; Richmond, 
etce., R. Co. v. Richmond, etc., R. Con- 
nection Co., 145 Va. 266, 133 SE 888. 

{a] Lease of stockyards.—A lease 
by a railroad company of its stock- 
yards to one of its own agents, the 
company agreeing to pay him for 
loading and unloading stock, for 
which he was to furnish forage to be 


charged against shippers and collect- 
ed by him, is void under the Missouri - 
statute prohibiting officers or em- 
ployees of railroad companies to be 
interested in furnishing supplies to 
such companies or in the business of 
transportation of freight or passen- 
gers over the roads owned or operated 
by them. Rue v. Missouri Pac. R. Co., 
74 Tex. 474, 8 SW 533, 15 AmSR 852. 

Validation by ratification or estop- 
pel see infra § 511. 

93. Continuance and termination 
generally see infra §§ 530-532. 

94. Union Pac. R. Co. v. Chicago, 
etc., Re Co. 163 U.S: 564, 16° SCr W738 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]; Gere v. New 
York Cent., etce., R. Co., 19 AbbNCas: 
CNe Yee 9 35 

95. Rights of: 
ee te and bondholders see infra 


§ x 
Stockholders see infra §§ 527, 528. 
96. Vermont, etc., Co. v. Ver- 
mont Cent, Ry Co,,,.34, Vt 1 


97. State v. Boston, ete., R. Co., 
76 N. H. 146, 80 A 858. 

98. State v. Boston, etc, R. Co., 
supra. 

99. Stockton v. New Jersey Cent. 
Ri Co., 50 No J. Eq. 52,24 A964, 17 


LRA 97. 

1. Stockton v. New 
R? Co., supra. 

2. Southern Pac. R. Co. v. U. S., 28 
CHACL ST 

38. Pennsylvania R. Co. v. National 
R. Co., 23 N. J. Eq. 441. 

4 See supra § 507. 

5. Continental Ins. Co. v. New 
York, ete,s Ro Co. 187 Nie Ye22b e719 
NE 1026 [aff 103 App. Div. 282, 93 
NYS 27]. 


Jersey Cent. 
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[§ 511] d. Estoppel To Deny Validity.® 
there is some conflict of authority as to the appli- 
cation of the doctrine of estoppel in the ease of cor- 


porate contracts generally, where 


ultra vires,’ 


the contrary.'? 


6. Estoppel of stockholders see in- 
fra § 528. 

7.. See Corporations § 2228. 

8. See supra § 508. 

9. Central Transp. Co. v. Pullman’s 
Palace-Car Co., 139) U.S. 24, 112-SCt 
478, 35 L. ed. 55; Ohio, ete., R. Co. 
v. Indianapolis, etc., R. Co., 3 Oh. Dec. 
(Reprint) 458, 5 AmULRegNS 733; 
Richmond, etc., RE COng vs Richmond, 


ete, UR: Connection Co., 145 Va. 266, 
133 SE 888. 
10. Central Transp. Co. v. Pull- 


man’s Palace Car Co., 139 U. S. 24, 11 
SCO 8, ob lared m5: 

ll. Oregon R., etc., Co. v. Oregon- 
ian R. Co., 145 U. S. 52, 12 SCt 814, 36 
Led 620<.5Central ’fransp.. Coury. 
Pullman’s Palace-Car Co., 139 U. S. 
24, 11 SCt 478, 35 L. ed. 55; Oregon 
R., etce., Co. v. Oregonian R. Co., 130 
Wes: LS SCt409)732 Lede 83. 

Recovery independent of contract 
see infra § 521. 

12. Camden, etc., R. Co. v. May’s 
handing. ete Rw Co:,.48: Nivde Lae o305 
567, 7 A 523; Woodruff v. Erie R. Co., 
93 N. Y. 609 [rev 25 Hun 246]. 

“In my judgment the true rule is 
that when the transaction is complete, 
and the party seeking relief has per- 
formed on his part, the plea of ultra 
vires by the corporation which has ac- 
quiesced in it is inadmissible in an ac- 
tion brought against it for not per- 
forming its side of the contract, in all 


those instances where the party who. 


has performed cannot, upon rescis- 
sion, be restored to his former stat- 
us.” Camden,. ete., R. Co. v. May’s 
Landing, ete., R. Co., supra. 

13. Humphreys v. St. Louis, ete. 
R. Co., 37 Fed. 307 [app dism 145 U. 
S. 652 mem, 12 SCt 987 mem, 36 L. ed. 
855 mem]. 

14. Jesup v. Illinois Cent. R. Co., 
438 Fed. 483; Barr v. New York, etc., 
R. Co., 125 N. Y. 263, 26 NE 145 [rev 
52 Hun 555, 5 NYS 623]. 

15. Construction of provisions as 
to: 

Liability of lessee on contracts of 

lessor see infra § 5 
Rents and advances ae infra 4§ 521). 
Taxes and assessments see infra §§ 

522-523. 

See Contracts §§ 481-520. q 

17. See Landlord and Tenant §§ 
459-493. : 

18. See cases infra this section. 

[a] Particular contracts con- 
strued.—(1) Where one company 
leased its road to another, which 
agreed to equip it with engines, cars, 
etc., and to give as favorable accom- 
modation to its business as if it 
owned it, and to run regular trains 
and also extra trains when required, 
for which last it should be allowed 
“the actual cost of running the same,” 
it being further agreed that the lessee 
should collect the revenues of the 
leased road, and before paying them 
to the lessors take out a certain sum 
semiannually for running the trains 
over their road, and a certain propor- 
tion of the balance for the use of their 
road by such trains, it was held that 
the “actual cost” of the extra trains 


the weight of authority as to railroad 
leases is that, if the lease is strictly ultra vires, it 
is void’ and cannot be made good by-ratification or 
estoppel,® and that, although the contract has been 
partly executed and one company has enjoyed bene- 
fits thereunder, it is not estopped to set up its in- 
validity in an action to enforce a covenant in the 
lease,1° or to recover rents due according to the 
terms of the lease;1+ but there is some authority to 
And an estoppel may arise where 
the lease is authorized and the alleged invalidity con- 
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While 


the contract is 


included only money actually paid out 
and not a proportion of the expense of 
the lessee’s road or the wear and tear 
on its tracks. Lexington, ete., R. Co. 
v. Fitchburg R. Co., 9 Gray (Mass.) 
226. (2) A lease does not vest the 
lessee with authority of its own mo- 
tion to put in force unexecuted fran- 
chises of construction and appropria- 
tion vested in the lessor, where it does 
not expressly so provide, but on the 
contrary impliedly reserves such 
right to the lessor, the lease provid- 
ing that the lessor might, at the re- 
quest of the lessee, execute every cor- 
porate power, which the lessor might 
then or thereafter put in force to en- 
able the lessee to enjoy all the rights, 
privileges, ete., of the premises de- 
mised. Lewis v. Philadelphia, etc., R. 
Co, 39 ues” Int. GPa») done) Where 
a railroad which guaranteed the bonds 
of another company with a right of 
subrogation to the mortgage lien fur- 
ther agreed “either to furnish equip- 
ment for the operation of said road, 
or to lease and operate the same on 
terms to be agreed upon between 
them,”’ this stipulation cannot be con- 
strued as a contract to lease for a 
rental sufficient to pay the interest 
on the guaranteed bonds. Dows v. 
Chicago; ete:.) RCo, ih. Cass No: 
4,048. (4) Where a lease stipulated 
that if the lessor should become dis- 
satisfied with the reserved rent and 
his claim was not adjusted he might 
apply to “the chancellor of the state 
of New York, for the time being,” tod 
appoint appraisers, it was held that 
the parties must have intended the 
court of chancery and not the mere 
personal incumbent of the chancellor- 
ship, and that the supreme court, 
having subsequently succeeded to the 
powers and duties of the court of 
chancery, the application must be to 
this tribunal. Ney York Cent. R- Co. 
v. Saratoga, etc., R. Co., 39 Barb. (N. 
Y.) 289: 

[b] Covenant for repairs.—Where 
the lease of a railroad with all its ap- 
purtenances and equipment provides 
that the lessee shall return the road 
at the expiration of the lease in as 
good repair as when leased, natural 
wear only excepted, it must be con: 
strued as requiring the lessee to keep 
and return the road in good running 
condition and to renew any structures 
which might become unsafe for use 
through accident or decay. Sturges v. 
Knapp, 31 Vt. 1. 

[ce] Additions and improvements.— 
(1) After the P railway company 
leased its railroad, the legislature re- 
quired that company to discontinue 
the use for railroad purposes of the 
land east of D Street, to build a sta- 
tion at D Street, and to extend its 
road to the south terminal station. 
The P company’s lease provided that 
all improvements should be made by 
the lessee, and should revert to the 
lessor at the end of the lease, that 
the lessee could .call for a conveyance 
from the lessor of land not used for 
railroad purposes, the proceeds of 
which would go to build additions to 


. 
' 


[§§ ee | 


- sists only in some irregularity or informality in its 
execution or ratification by the stoeckholders,** or 
where it is merely voidable as on account of the con- 
flicting pecuniary interests of common directors in 
both companies.+# 

[§ 512] 8. General Rules 
General rules as to construction of contractst® and 
leases'* apply in construing railroad leases.1® 
contract must be so construed as to carry out the in- 
tention of the parties,!® which must be gathered from 
the instrument as a whole,?° and in ease of doubt by 
reference to the subject matter, situation of the par- 
ties, and circumstances and conditions existing at 
the time of its execution.*+ 
tion given to the contract by the parties as shown 


of Construction.1°* 


The 


The practical construc- 


the road, which would also revert to 
the lessor, that the land east of D 
Street need not be sold to the lessee 
without the consent of the lessor. 
The lessor deeded to the lessee the 
land east of D Street for the consid- 
eration of one dollar and other valu- 
able considerations, and that the les- 
see should indemnify the lessor 
against claims arising out of the ex- 
tension of the road to the terminal 
station. It was held that the lease 
made a distinction between improve- 
ments and additions, and implied that 
the lessor would not acquire title to 
additions constructed by the lessee 
unless a conveyance of unused land 
was called for by the lessee, or some 
equitable arrangement made in refer- 
ence thereto. Little v. Old Colony R. 
Co., 202 Mass. 277, 88 NE 896. (2) In 
such case the president and board of 
directors have power by implication 
to make such a deed by the provisions 
in the lease that the lessee could not 
call for a conveyance of land east of 
the terminal unless the directors con- 


sented. Little v. Old Colony R. Co., 
supra. 
19. U. S.—dJesup v. Illinois Cent. 


R. Co., 48 Fed. 483. 
Me. ~_Lewiston, etc., R. Co. v. Grand 
Trunk RR. Co., 97, Me: 361, 54 A 750. 
Mass.—Pittsfield, etc., R. Co. v. Bos- 
fou. etc., R. Co., 260 Mass. 390, 157 NE 
611. 
Mich.—Pere Marquette R. Co. v. 
eyepash R. Co., 141 Mich. 215, 104 NW 
50. 


N. H.—March v. Eastern R. Co., 43 
INE Eine pile 
N. Y.—In re New York Cent. R. Co., 
49 N. Y. 414 [rev 49 Barb. 501]. 
Oh.—Henry v. Pittsburg, etc. R. 
Co.,.5 OhS&CP 41, 2 OhNP 118. 
Vt.—Vermont, ete., R. Co. v. Ver- 
mont Cent. R. Co.) 34 Vt. he 
Va.—Atlantic, ete., R. Co. v. South- 
ern R. Co., 149 Va. 701, 141 SE 770; 
Southern R. Co. v. Franklin, etec., R. 
Co., 96 Va. 693, 32 SE 485, 44 LRA 297. 
Eng.—West London R. Co. v. Lon- 
don, étc., RCo, CyB 327,173) HCE 
yea 138 Reprint 499, 7 R. & Can. Cas. 
7 


Ont.—Niagara Falls International 
Bridge ee: x Cuca Western R. Co., 25 
UW CLO. B 

20. U. rer isi Ny on. ete.) R.Coane 
Denver, etc., R. Co., 143 Ws) 596, 12 
SCt 479, 36 L. ed. Oe [mod and aff 
45 Fed. 304]. 

Mass.—Boston, ete., R. Corp. v. Old 
Colony Nagy (Glory, 169 NE Le; Pittsfield, 
ete; Co. v. Boston, etc., R. Co., 260 
heeds 390, 157 NE 611. 

N. H.—March v. Hastern RiCoy43 
ING ERE SLD 


N. Y.—Mt. Morris v. King, 77 Hun 
18, 28 NYS 281 

Va.—Southern R. Co. v. Franklin, 
etc., R. Co., 96 Va. 693, 32 SE 485, 44 
LRA 297. 

21. U. S.—Chicago, etc., R. Co. v. 
Denver, ete.,. K.-Co.4,143 Ui. Se 5964 18 
SCt 479, 36 L. ed. 277 [mod and aff 45 
Fed. 304]; Jesup v. Illinois Cent. R. 
Co., 43 Fed. 483. 

Mass.—Pittsfield, etce., R. Corp. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


cals 


§§ 512-514] 


by their subsequent acts is also, in such case, a ma- 
terial factor in determining their intention.?? Mere 
practical construction, however, must yield to the 
language of the instrument,?* and where there is no 
uncertainty or ambiguity, the terms of the contract 
as expressed therein must govern.?* In the absence 
of anything to show a contrary intention, the words 
used will be construed according to their ordinary 
and popular sense?® and the connection in which 
they are used.?° The lease must also be construed 
with reference to the objects proposed by the exist- 
ing charters of the companies at the time it was 
made.** Where the lessee controls a majority of the 
lessor’s stock, the lease will be construed strictly 
against the former.2° 


Presumption in aid of construction. There is a 


presumption that a railroad lease was drafted in. 


view of the general fund of knowledge at the time.?® 

Nature of contract. It is frequently important to 
determine, both as affecting the right to execute and 
the rights and liabilities resulting therefrom, wheth- 
er a particular contract is in fact a lease,?° and this 
must be determined not by the name given to it by the 
parties or the terms used, but by its essential char- 
acter.21_ So, where railroads have power to enter 
into certain contracts but not to lease, an instru- 
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ment, although termed a lease, may be valid as a 
traffic or other operating contract;*? while on the 
other hand, in the absence of statute, any contract is 
unauthorized which is in substance and effect a lease, 
although it is not so called,?* or it is expressly stipu- 
lated that it shall not be regarded as such.*+ 

[§ 513] 4. General Operation and Effect—a. Of 
Valid Lease. An agreement in a lease to submit dif- 
ferences to arbitration does not permit one of the 
parties which has invoked the jurisdiction of a court 
of equity to limit such jurisdiction and to prevent 
the court from determining all the equities between 
the parties relative to the subject matter,*° or affect 
the right of stockholders to sue where the dispute 
is not between the companies but between the stock- 
holders and the companies.*® 

[§ 514] b. Of Unauthorized Lease. A lease made 
without legislative authority does not ipso facto 
dissolve the corporation®’ or release a subscriber to 
its stock from his subseription,*® or affect the lia- 
bility of the company to be sued upon a liability 
incurred prior to the lease.*® If the lease is strictly 
ultra vires, it is void,*® and cannot be made good 
by ratification or estoppel,*+ or the basis of any right 
of action by or against either party.t2 Where the 
companies are in pari delicto, the court will aid nei- 


“vy. New York Cent. R. Co., 


Boston, etc., R. Co., 260 Mass. 390, 157 
NE 611; Eastern R. Co. v. Rogers, 124 
Mass. 527. 

Mich.—Pere Marquette R. Co. v. 
Pe abash: 2. Co., 141 Mich. 215, 104 NW 

N. H.—March v. Eastern R. Co., 43 
NEL. Of 5. 

N. Y.—In re New York Cent. R. Co., 
49 N. Y. 414 [rev 49 Barb. 501]. 

Oh.—Henry v. Pittsburg, ete, R. 
Co., 5 OhS&CP 41, 2 OhNP 118. 

Va.—Southern R. Co. v. Franklin, 
etc., R. Co., 96 Va. 693, 32 SE 485, 44 
LRA 297. 

Eng.—West London R. Co. v. Lon- 
don, ete:, R. Co., 11.C. B. 327, 73 HCL 
gee 138 Reprint 499, 7 R. & Can. Cas. 


22. U. S.—American Smelting, etc., 
€o. v. Union Pac. R. Co., 256 Fed. 737, 
168 CCA 83; Grand Trunk Western R. 
Co. v. Chicago, ete., R. Co., 141 Fed. 
785, 73 CCA 43 [certiorari den 201 U. 
S. 645 mem, 26 SCt 760 mem, 50 L. ed. 
903 mem]. 

Me.—Lewiston, etc., R. Co. v. Grand 
Trunk R. Co., 97 Me. 261, 54 A 750. 

Mass.—Pittsfield, etc., R. Corp. v. 
Boston, etc., R. Co., 260 Mass. 390, 157 
NE 611. 

ra Y.—Erie R. Co. v. International 
R. Co., 209 App. Div. 380, 204 NYS 
771 [aff 239 N. Y. 598 mem, 147 NE 
211 mem]. 

Vt.—Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 34 Vt. 1. 

Ont.—Niagara Falls International 
Bridge Co. v. Great Western R. Co., 
Woy WiC. Quo. ods. 

23. Brainard v. New York Cent. R. 
Co., 242 N. Y. 125, 151 NE 152, 45 ALR 
751; Cayuga, etc., R. Co. v. Delaware, 
etc., R. Co., 215 App. Div. 429, 213 
NYS 586. 

24. Boston, etc., R. Co. v. Northern 
R. Co., (N. H.) 142 A 118; Brainard 
242) N.Y. 
125, 152 NE 152,-45 ALR 751; Penn- 
sylvania Co. vy. Erie, etc., R. Co., 108 
Pa. 621. 

25. Michigan Cent. R. Co. v. Pere 
Marquette R. Co., 128 Mich. 333, 87 
NW 271 

26. Boston, ete., R. Co. v. New 
York Cent. R. Co., 256 Mass. 600, 153 
NE 19. 

[a]. “fhe word ‘may’ itself nat- 
urally looks to the future, and indi- 
cates doubt instead of certainty.” 
Boston, etc., R. Co. v. New York Cent. 
R. Co., 256 Mass. 600, 608, 153 NE 19 
(construing railroad lessor’s obliga- 
tion to issue bonds for improvements 


to the extent that it lawfully “may,” 
as not confined to amount lawful at 
date of lease). 


aie March v. Eastern R. Co., 43 N. 
‘28. Westchester F. Ins. Co. v. 


Syracuse, etc., R. Co., 192 App. Div. 
463, 183 NYS 602 [rev 97 Misc. 471, 
161 NYS 159, pany AlewcooueNe: its 600 
mem, 135 NE 934 mem]. 

[a] Rule applied.—A lease where- 
by one railroad company leased to an- 
other all its property, the lessor 
agreeing, on the request of the lessee, 
to issue to the lessee such bonds, ob- 
ligations, and securities as might be 
required from time to time, and to re- 
tire, refund, pay, or discharge bonds 
or other obligations theretofore is- 
sued, strictly construed against the 
lessee, because of control of lessor, 
was held to contain an implied agree- 
ment by the lessee to guarantee the 
principal and interest of any bonds, 
other obligations, or stock which the 
lessor might issue at the lessee’s re- 
quest, so that the lease was not op- 
pressive on that ground as against 
stockholder of lessor corporation. 
Westchester F. Ins. Co. v. Syracuse, 
etc., R. Co., 192 App. Div. 463, 183 NYS 
602 [rev 97 Misc. 471, 161 NYS 759, 
and aff 233 N. Y. 600 mem, 135 NE 934 
mem). 

29: Boston; ete,” R. Corp: -v. “Old 
Colony R. Co., (Mass.) 169 NE 157. 

30. U. S.—Thomas v. West Jersey 
Re Conor Wise (ise co Ly, C.9 50s 

Ga.—South Carolina, ete., R. Co. v. 
Augusta Southern R. Co., 107 Ga. 164, 
33 SE 36. 

Tll.— Louisville, ete., R. Co. v. Illi- 
sols Cent. R. Co., 174 Ill. 448, 51 NE 


Iowa.—U. S. Rolling Stock Co. v. 
Potter, 48 Iowa 56. 

Mich.—Michigan Cent. R. Co. 
Pere er auette R. Co., 128 Mich. 333, 
87 NW 271. 

Mo.—St. Joseph, etc., R. Co. v. St. 
Louis, ete., R. Co., 135 Mo. 173, 36 SW 


602, 33 LRA 607. 

N. H.—March v. Eastern R. Co., 43 
INGE) 515: 

Oh.—Ohio, etc., R. Co. v. Indian- 
apolis, /etc.,' Re Co., 3 Oh. Dec. -(Re- 


print) 458, 5 AmLRegNS 733. 
Vt.—Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 34 Vt. 1. 
Eng.—Great, Northern Pa COns Ve 
Eastern Counties R. Co., 9 Hare 306, 
41 EngCh 306, 68 Reprint S20be Te Re & 
Can. Cas. 643. 
[a] Particular contracts construed 


(1) and held to constitute a lease. 
Thomas v. West Jersey R. Co., 101 U. 
S. 71, 25 I.-ed.. 950; Rome Re Co. ve 
Chattanooga, etc., R. Co., 94 Ga. 422, 
21 SE 69; Louisville, etc., R. Co. v. 
Illinois Cent. R. Co., 174 Ill. 448, 51 
NE 824; Michigan Cent. R. Co. v. Pere 
Marquette R. Co., 128 Mich. 333, 87 
NW 271; March v. Eastern R. Co., 43 
Nv Be BLD; Vermont, etc., R. Co. v. 
Vermont Gent. R. Co., 34 Vt. 1. (2) 
Contracts held not to be a lease. 
South Carolina, ete., R. Co. v. Caro- 
lina, etc:,; Rs Co.,.93 Ned: 543; 35 CGA 
423; Turner v. Potter, 56 Iowa 251, 
9 NW 208; U.S. Rolling Stock Co. v. 
Potter, 48 Iowa 56. 

31. Union Pac. R. Co. v. Chicago, 
ete. Ry Co; LOS. S564, 16a maui es 
41 lL. ed. 265 [aff 51 Fed. 309, 2 CCA 
ee (aff 47 Fed. 15)]; Chicago, etc., 

Co. we), Peoria, setc.s Res Cone bode: 
ie 583 [rev on other grounds 250 Ill. 
320, 95 NE 137]; U.S. Rolling Stock 
Co. v. Potter, 48 Iowa 56. 

32. Union Pac. R. Co. v. Chicago, 
OtG.,, R.Cor 163) UlsS. 564) don sO.b, telus 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]; St. Joseph, etc., 
TR, CO: Vee Bike LOUIS) Cle mine COnmilos 
Mo. 173, 36 SW 602, 33 LRA 607. 

33. Ohio, etc., R. Co. v. Indianap- 
OIG SECC. ate On "3 Oh. Dec. (Reprint) 
458, 5 AmLRegNS 733; London, etc., 
R. Co. v. London, ete., R. Co., 4 De G. 
& J. 362, 61 EngCh 284, 45 Reprint 140; 
Winch v. Birkenhead, CtChnety cor 
De G. & Sm. 562, 64 Reprint 1243; 
Great Northern R. Co. v. Eastern 
Counties R. Co., 9 Hare 306, 41 EngCh 
aie 68 Reprint 520, 7 R. & Can. Cas, 


ere Great Northern R. Co. v. East- 
ern Counties R. Co., supra. 

35. Chamberlain § v. Paine snes 
Cent. R. Co., 54 Conn. 472, 9 A 244. 

36. March v. Hastern R. oo" 43 N. 


lei bys 
EY. CO. Var errata 


37. "Droy,)etes 
Barb: (GN; Ya) oss 

38. Ottawa, etc., R. Co. v. Black, 
79 Ill. 262; Hays v. Ottawa, ete. R. 
Co., 61 Dll. 422) .roy; ete, Re Co: v. 
Kerr, 17 Barb. (N. Y.) 581. : 

39. U. S. v. Little Miami, etc., R. 
Co., 1 Fed. 700 [rev on other grounds 
108. U.S. 2072) SCv627, 27) Ly ed 27. 

40. See supra § 508. 

41. See supra § 511. 

42. St. Louis, ete., R. Co. v. Terre 
Haute, ete. R. Co., 145 U. S. 393) 12 
SCt 953, 36. L. ed. 748 [aff 33 Fed. 
440]; Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 189 U. S. 24, 11 
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ther,*® either to enforce the provisions of the lease 
or to cancel and set it aside.** Neither company can 
maintain a suit for specifie performance of the con- 
ditions of the lease,+® or to enjoin the other com- 
pany from interfering with the rights secured there- 
by,*® or to recover rents due under the lease,*’ or 
to enforee a covenant by the lessor that in case it 
should elect to terminate the leas@ before the end 
of the term it would pay the lessee the value of the 
unexpired term.** If, however, the lease is not only 
ultra: vires but also contrary to public policy, an 
action will he by one of the parties, although it 
be in pari delicto, to set it aside,*® but in such case 
the court will not proceed any further in behalf of 
the party suing than to declare the lease invalid.®° 

Contract of third party. If the contract of lease 
is ultra vires, a contract by a third company to guar- 
antee the performance of its conditions is also void 
and cannot be enforced.°? 

[§ 515] 5. Property, Rights, and Franchises In- 
cluded. The property rights and franchises includ- 
ed in the lease must be determined by the terms and 
proper construction of the contract,°? which, how- 
ever, will be presumed to include whatever rights 
and property of the lessor are necessary for the op- 
eration of the road and the proper exercise of the 
rights granted.®* So, although the lease includes 
SCt. 478, 35 L. ed. 55; Cox v. Terre 
Haute, ete., R. Co., 133 Fed. 371, 66 


CCA 433 [aff 123 Fed. 439]; Bast St. 
Louis; etc., R. Co. v. Jarvis, 92 Fed. 


wich, etc., 


Yin 


RAILROADS 


R. Co., 171 Mass. 116, 50 NE 549; 
R. Co. v. Worcester, 
Mase 518, 18 NE 409. 


all property, real and personal, and all aaveia of 


every kind and description of the lessor, it will be 
presumed that all the property leased was to be 
used for railroad purposes.®>* A lease of a rail- 
road with all its appurtenances includes a contract 
right aequired by the lessor to use a portion of the 
track of a third company®® in the absence of any 
provision in the contract against its assignment.°® 
A lease, demising among other things “contracts 
now owned by the lessor,” operates as an assignment 
of the lessor’s contract of a third person to eut and 
deliver wood on its right of way as fuel for its lo- 
comotives,®? especially where the lessee has notice 
of the fact that the contract is in course of perform- 
ance when the lease is made.°® 

[§ 516] 6. General Rights and Liabilities of Les- 
sor and Lessee®*—a. In General. The rights, du- 
ties, and liabilities of the lessor and lessee as be- 
tween themselves, in so far as they are provided for 
in the lease, must be governed by the terms and 
proper construction of that contract;®® and where 
the lease specifies the duties and liabilities of each, 
neither company is restricted in any manner not pro- 
vided in the contract,®? but may obtain new legis- 
lative grants and avail itself of any new powers 
which will not interfere with the due operation 
of its contract with the other company.®? 


Nor- 


ne Injuries arising from construction, 


. maintenance, and operation see 
infra §§ 1137-1155. 


[8§ 514-516 


735, 84 CCA 639; Richmond, etce., R. 
Co. v. Richmond, ete., R. Connection 
Co., 145 Va. 266, 133 SE 888. 

43. St. Louis, etc., R. Co. v. Terre 
Haute, etc., R. Co., 145° U.S. 398, 12 
SCt 953, 36 L. ed. 748 [aff 33 Fed. 
440]; Ohio, etc., R. Co. v. Indianapolis, 
ete., R. Co., 3 Oh. Dec. (Reprint) 458, 
5 AmLRegNS 733; Great Northern R. 
Co. v. Eastern Counties R. Co., 9 Hare 
306, 41 EngCh 306, 68 Reprint 520, 7 
R. & Can. Cas. 643. 

44. St. Louis, etc., R. Co. v. Terre 
Haute, etc.,' R: Co., 145.0. S. +393, 12 
SCt 953, 36 L. ed. 748 [aff 33 Fed. 
440]. And see cases infra notes 45-50. 
See also Cancellation of Instruments 
§§ 116-122; Contracts § 440. 

[a] Thus, where the lease has been 
partly executed, the lessor cannot 
maintain a bill in equity to set aside 
and cancel it. St. Louis, etc., R. Co. v. 
Terre. Haute, -etc., R. Co. 145 U.S. 
393, 12 SCt 953, 36 L. ed. 748 [aff 33 
Fed. 440]. : 

45. Ohio, etc., R. Co. v. Indiana- 
polis, etc., R. Coese3 ee Dec. (Reprint) 
458, 5 AmLRegNS 73 

46. Great NenOner, R. Co. v. Hast- 
ern Counties R. Co., 9 Hare 306,, 41 
EngCh 306, 68 Reprint 520, 7 R. & Can. 
Cas. 643. 

47. See infra § 521. 

48. Thomas v. West Jersey R. Co., 
101 °U..S. 71, 25 L. ed. 950. 

49. Union Bridge Co. v. Troy, ete., 
RitCos VeLanss CNe VY) 240; 

{a] Reason for rule.—The public 
interest requires that such relief 
should be given, and it is given to the 
public through the party. Union 
Bridges Co. wa Troy retook. Cor 7 
Lans. (N. Y.) 240. 

50. Union Bridge Co. v. Troy, 
RCo; supra. 

51. Pennsylvania “Re Co. ‘v... St: 
Louis, ete ,~cR: Co; 11S S. 290, 6 
SCt1094-" 30» 6ds. 83.7118) U. Sa6303 
7 SCt 24, 30 L. ed. 284. 

52. U. S.—Chicago,. ete., R. Co. v. 
Denver, ete, R.Co,, 2430s Sy 596; 12 
SCt 479, 36 L.?ed..277% (fmod and aft 
45 Fed. 304]. 

Cal.—Johnson v. Southern Pac. R. 
Gol, 1545Cal. 285, 97 Pi 520. 

Mass.—Gray v. Massachusetts Cent. 


etc., 


re New York Cent. R. 
Co., 49 N. Y. 414 [rev 49 Barb. 501]. 

N. C.—Atlantie, ete., R. Co. v. At- 
lantic, etc., Co., 147 N. C. 368, 61 SE 
185, 23 LRANS 223, 125 AmSR 550, 15 
AnnCas 363. 

fa] Lands included.—Where the 
lease in terms includes all the lands 
“upon and across which its said rail- 
road, or any part thereof, or its 
machine shop, warehouses, freight or 
passenger Gepots or buildings, are 
constructed,” it includes all lands ac- 
quired for use in operating the road, 
and without which the use of the road 
or any part thereof would be less con- 
venient and valuable, although not ab- 
solutely necessary. In re New York 
erie R. Co., 49 N. Y. 414 [rev 49 Barb. 

01). 

{b] Lease of all roads “now in 
use” is unambiguous in its designa- 
tion of the property leased, and cannot 
be construed to include lines of road 
subsequently built or acquired by the 
lessor, nor can its terms be extended 
by parol evidence to embrace such 
lines, in an action to recover for their 
negligent operation. Johnson v. 
Southern Pac. R. Co., 154 Cal. 285, 97 
P5620: 

General rules of construction see 
supra § 512. 

53. Chicago, etc., R. Co. v. Denver, 
ete., -R:) Co., 143 US. 596, 12) SCt 279; 
36 L. ed. 277 [mod and aff 45 Fed. 
304]. 

54. Buckler v. Safe Deposit, ete., 
Co., 115 Md. 222, 80 A 899. 

55, Philadelphia, etc., 
Catawissa R. Co., 53 Pa. 20 
56. .Philadelphia, ete., 

Catawissa R. Co., supra. 

57. Atlantic, ete., R. Co. v. Atlan- 
tic, etc., Co., 147 N. C. 368, 61 SE 185, 
23 LRANS 223, 125 AmSR 550, 15 Ann 
Cas 363. 

58. Atlantic, etc., R. Co. v. Atlan- 
tic, etce., Co., supra. 

59. Cross references: 

General operation and effect of lease 

see supra §§ 513-514. 

Rights and liabilities as to: 

Continuance and termination of 

lease generally see infra §§ 530-— 
532. 


Forfeiture of lease see infra § 532. 


R. iGo: -v: 
R. Co. v. 


Modification of lease see infra § 533. 
Rents and advances see infra § 521. 
Rescission or cancellation of lease 
see infra § 531. 

Subletting or assignment see infra 
§§ 524-525. 

Taxes and assessments see infra §§ 
522, 523. 

60. Ga.—Georgia, ete. R. Co. v. 
Southern R. PL eh Co., 107 Ga. 
186, 38 SE 184 

Til.— Checkley v. Illinois Cent. R. 
Co., 257 Ill. 491, 100 NE 942, 44 LRA 
NS 1127, AnnCas1914A 1202. 

Ky. —Louisville, etc., R. Co. v. Cum- 
berland, ete., R. Co., 54 SW 5, 55 SW 
884, 21 Kyl 1126; 1409. 

Mass. —tLexington, CUGins Rit COne Mie 
Fitchburg R. Co., 9 Gray 226. 

Pa.-—Catawissa R. Co. v. Philadel- 
phia,, ete.~.R.)Co,, 163) Bas ab4432 VAS 
62, 3.Pas' Dist./111; 145 ParCo. 280. 

Va.—Southern R. Co. v. Franklin, 


etc., R. Co, 96 Va. 693, 32 SE 485, 44° 


LRA 297. 

[a] Set-off in action on covenants. 
—Where a lease provides that the les- 
see shall pay annually from the gross 
earnings a certain sum to keep up the 
organization of the lessor, the lessee 
being compelled to operate the road 
until the termination of the lease, and 
furnish the means necessary there- 
for, it cannot set off against the 
amount set apart to keep up the les- 
sor’s organization the amount of a 
judgment which it holds against the 
lessor. Louisville, etc., R. Co. v. Cum- 
berland, etc., R. Co., 54 SW 5, 55 SW 
884, 21 KyL 1126, 1409. 

[b] Unauthorized entry.—Where a 

railroad, by mistake, made an unau- 
thorized entry upon premises in pos- 
session of its lessee, such entry au- 
thorized the recovery of only nominal 
damages therefor, where the lease was 
a complete defense to the actual dam- 
ages sustained by the lessee. Check- 
ley vs Illinois: Cent.. R. Co,,7257 111. 
491, 100 NE 942, 44 LRANS 1127, 
AnnCas1914A 1202. 


General rules of construction of 


lease see supra § 512. 
61. March v. Eastern R. Co., 43 N. 


‘62. March v. Eastern R. Co., su- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 516-518] 


Breach of lease.*? In an action for damages for 
breach of the lease, the complaint or petition must 
state all facts necessary to entitle plaintiff to re- 
cover.&4 

[§ 517] b. Of Lessor. In the absence of any stat- 
utory provision or agreement to the contrary, the 
lessor company is not bound by any contracts en- 
tered into between the lessee and third persons to 
which it is not a party,®® but if there is an agree- 
ment covering the matter, the rights of the parties 
will be governed accordingly.°® A stipulation that 
the lessor shall pay for all improvements made with 
his written consent imposes no duty upon him so 
to consent.** If the lease is unauthorized,®® the 
lessor company remains liable for the proper per- 
formance of all its charter obligations and public 
duties,®® and is liable for any injuries growing out 
of the negligence of the lessee company or its serv- 
ants in the operation of the leased road.‘° It is 
also held that the lessor company remains liable for 
the performance of any of its corporate obligations 
antecedent to the lease,’? although the lease is au- 
thorized and the lessee company is also lable.*? 
Where one company has leased its road to another, 
it cannot bring an action against the latter merely 
to obtain an opinion of the court as to whether the 
lease is ultra vires, where neither company: claims 
that it is invalid or asks to be relieved therefrom.7® 

Specific performance. The lessor may, in a prop- 
er case,’* be compelled specifically to perform its 
covenants,’ °® 
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_ charter of the lessor.*® 
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see ordinarily, with respect to the leased property, 
succeeds to all the rights and franchises of the 
lessor,7® and in its operation of the leased road 
is not bound by any limitations in its own charter 
with respect to the rates which it is permitted to 
charge upon its own road; but it succeeds to no 
greater rights than those of the lessor,’* and must, 
in operating the leased road, be: governed by the 
So also, where a company 
of one state leases a road in another state, it is sub- 
ject to local legislation in that state in the same 
manner as the lessor would have been if no lease 
had been made.*® The lessee may be estopped from 
asserting its rights under the lease.82 

Specific performance.*? Where the lease express- 
ly or by clear implication provides that the lessee 
shall operate the road, it may, although a contra-. 
ry view has been taken,’* be compelled specifically 
to perform its agreement;%* and if an action at 
law would not afford adequate redress, the court 
will compel it to operate the road for the term of’ 
the lease, although it cannot be operated except at 
a loss;*> but where the lease or contract for the | 


_ use of trackage and terminal facilities is merely for 


the right to such use, to be paid for on a wheelage 
basis, and contains no express covenant to use the 
same, the lessee will not be compelled to do so%® 
or enjoined from using similar facilities of a differ- 
ent company.®’ Ina suit to enforce a lease assigned 
by the lessee to a third party and assumed by the 
latter, the assignor is a necessary party.88 


[§ 518] c. Of Lessee—(1) In General. 


63. Generally ‘see Landlord and 
Tenant §§ 494-507. 

64. State v. Western, etc., R. Co., 
136 Ga. 619, 71 SE 1055. 

{a] Allegations held insufficient.— 


A petition, filed by the state which, 


had leased a railroad, against its les- 
see, which alleges that the lessee had 
made divers contracts of sublease 
unknown to the state, and had col- 
lected large sums therefrom, that 
some of the subleases were believed 
and charged to be violations of the 
lease and some were not, but that the 
state had no knowledge or means of 
knowledge as to which were in viola- 
tion of the lease, does not sufficiently 
allege a definite breach of the lease by 
making prohibited subleases, to sup- 
port the petition as one for damages 
for breach of the lease. State v. 
Western, etc., R. Co., 186 Ga. 619, 71 
SE 1055. 

65. Empire Trust Co. v. Egypt R. 
Co., 182 Fed. 100; Galveston, etc., R. 
Oe) Vis Scheidemantel, (Tex. Civ. A.) 
24 SW 328. 

[a] Rule applied to contracts for 
labor performed and material fur- 
nished. Empire Trust Co. v. Egypt 
R. Co., 182 Fed. 100. 

66. Pittsburg, etc., R. Co. v. Har- 
baugh, 4 Brewst. (Pa.) 115. 

fa] Thus, where a company con- 
tracts for certain rails which are not 
to be delivered until called for by the 
company, and afterward leases its 
road and transfers to the lessee all 
eontracts and agreements previously 
entered into in relation to the busi- 
ness of the road, the lessor is not lia- 
ble for rails subsequently delivered 
to the lessee without any authority 
from the lessor. Pittsburg, etc. R. 
Co. v. Harbaugh, 4 Brewst. (Pa.) 115. 

67. Boston, etc., R. Co. v. North- 
ern R. Co., (N. H.) 142 A 118. 

68. Effect of snanthorized lease 
generally see supra § 51 

69. Central, etc., R. 
68 Tex. 49, 3 SW 457. 

70. See infra §§ Aero taeds 

71. Chicago,_etc., R..Co. v. Crane, 
113 U. S. 424, 5 SCt 578, 28 L. ed. 1064. 


Go. v. Morris, 


The les- 


72. _ Chicago, ete., R. Co. v., Crane, 
supra. 

73. Ogdensburgh, etc. R. Co. v. 
vermont, 6tC.. ho, Compan el ae ONG kt), 

74. See Specific Performance [36 
Cye 585-587]. 

75. Pittsburg, ete., R. Co. v. Co- 
lumbus, ete., R. Co., 19 F. Cas. No. 
11,197, 8 Biss. 456. 

Ta] In action to cancel lease, un- 


less the lessor within a reasonable 
time to be fixed by the court perform 
its covenants, the court held that a 
decree of cancellation under the cir- 
cumstances would be_ inequitable. 
Pittsburg, etc., R. Co. v. Columbus, 
Clic r Ee CO ne Loe ase NON La LO ae 
Biss. 456. 

76. U. S.—Norfolk Southern R. Co. 
v. Stricklin, 264 Fed. 546. 

Miss.—Canton v. Canton Cotton 
Warehouse Co., 84 Miss. 268, 36 S 
266, 65 LRA 561. 

N. C.—Earnhardt v. Southern R. 
Co., 15% Ns.C. 358,°%2 SE 1062" Me- 
Culloch v. Southern R. Co., 149 N. C. 
305, 62 SE 1096; McCulloch v. North 
gpa ae R. Co., 146 N. C. 316, 59 SE 

Pa.—Willis v. Pittsburg R. Co., 234 
Pa. (120,583 A117; Pennsylvania. Rk. 
Co.N. Sty, 69aPa.n 205. 

Eng.—London, etc., R. Co. v. South 
Eastern R. Co., 8 Exch. 584, 155 Re- 
print 1484. 

77. Pennsylvania R. Co. v. Sly, 
65 Pa. 205; Palm v. New York, etc., 
R. Co., 60.N. Y.,Super.; 162, 17. NYS 


471. 

78. state, v.. Mobile,,ete.,; R.» Co., 
86 Miss. 172, 38 S 732, 122 AmSR 
Richards v. Baltimore, etc., R. 
Co., (Del. Super.) 143 A 404; Chicago 
vy. Evans, 24 Ill. 52; Pennsylvania R. 
Co. v. Sly, 65 Pa. 205; McCandless 
v. Richmond, etc., R. Co., 38 S. C. 103, 
16 SE 429, 18 LRA 440. See Win- 
chester, ete., R. Co. v. Com., 106 Va. 
264, 55 SE 692 (recognizing rule). 

80. Stone v. Illinois Cent. R. Co., 


P1216 U. S.: 347, 6 SCt 348, 388, 1191, 29 


L. ed. 650; Buffalo Stone, etc., Co. v. 


Redemption of lease. 


It has been held that the 


Delaware, ete., R.. Co., 1380 N. Y¥. 152; 
29 NE 121 [aff 7 NYS 604]; McCan- 
dless v. Richmond, etc., R. Co., 38 S. C. 
103, 16 SE 429, 18 LRA 440. 

si. Richmond, etce., R. Co. v. Rich- 
mond, ete., R. Connection Co., 145 Va. 
266, 133 SE 888. 

[a] Payment of rent for seven- 
teen years without complaint obviates 
any claim by the lessee under a war- 
ranty of quiet enjoyment where, un- 
der a lease of a railroad and toll 
franchise, it was prohibited from col- 
lecting -the full toll charge by order 
of the state corporation commission. . 
Richmond, ete., R. Co. v. Richmond, 


etc., R. Connection Co., 145 Va. 266, 
133. SE 888. 
82. Generally see Specific Perform- 


ance [86 Cyc 585-587]. 

Action by bondholders’ trustee to 
compel lessee to perform agreement to 
operate road see infra § 529 

83. Port Clinton R. Co. v. Cleve- 
land, ete., R. Co., 13 Oh: St. 544; Hen- 
ry v. Pittsburg, ete., Ru Cogsb OhS&CP 
41, 2 OHNP 118. 

84. Schmidtz v. Louisville, ete., R. 
Co., 101 Ky. 441, 41 SW 1015, 19 Kyl 
666, 38 LRA 809; Southern R. Co. v. 
Franklin, etc., R. Co., 96 Va. 693, 32 
SE 485, 44 LRA 297. 

85. Schmidtz v. Louisville, etc., R. 
Co., 101 Ky. 441, 41 SW 1015, 19 KyL 
666, 38 LRA 809; Southern R. Co. v. 
Franklin, ete., R. Co., 96 Va. 693, 32 
SE 485, 44 LRA 297. 

86. Grand Trunk R. Co. v. Chicago, 
ete., R. Co., 141 Fed. 785, 73 CCA 43 
[certiorari den 201 U. S. 645, 26 SCt 
760, 50 L. ed. 903]; Chicago, ete. R. 
Co. \W,.f. Chicago, ete.,; Rey Co.,,2605 11 
246, 103 NE 264 [aff 172 Ill. A. 156]. 

87. See cases supra note 86. 

88. Jessup v. Illinois Cent. R. Co., 
36 Fed. 735. 

[a] Thus, where a bill to enforce 
an alleged lease averred that the C 
company leased its road to the D 
company for forty years, that the lat- 
ter then leased its road for twenty 
years to defendant, which agreed to 
assume the lease of the C company, 
that the twenty-year lease has ex- 
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lessee cannot redeem a duly authorized long term 
railroad lease under a statute intended primarily to 
provide for the extinguishment of ground rents.®® 

[§ 519] (2) As to Public Duties. 
ceeds to the charter obligations of the lessor and 
the necessity of performing its public duties.°° 
must operate the leased road,®1 and keep it in re- 
pair,®? and cannot abandon or cease to operate any 
part thereof,®* or, ordinarily, change its location,®* 
although the parties to the lease may, after the track 


has been located and built, by 


change its location within the limits specified in the 
The lessee must also provide and maintain 
at stations used by it the conveniences and accom- 
It must furnish all 
necessary rolling stock and equipment for its prop- 
er operation and for the transportation of both 


lease.°® 


modations required by law.°® 


freight and passengers,®* and may 


pired, and defendant refuses to pay 
the rent reserved on the lease of the 
C company, it was held that, the ob- 
ject of the bill being to compel defend- 
ant to occupy the C road for the bal- 
ance of the forty years, the D com- 
pany was a necessary party. Jessup 
v. Illinois Cent. R. Co., 36 Fed. 735. 

89. Buckler v. Safe Deposit, etc., 
Co:, 115 Md. 222, 80 A 899. - 

[a] Thus, where a railroad was 
leased to another railroad under a 
statute providing that it should be 
lawful for any railroad company in- 
corporated under the laws of this 
state to lease its road and franchises 
for the operation thereof to any oth- 
er railroad, for any period of time, the 
lease reserving a definite rent for the 
term of nine hundred and ninety- 
nine years, and statutes which were 
the outgrowth of earlier legislation 
intended to provide for the extin- 
guishment of ground rents provide 
that all leases or subleases of land 
for a period of longer than fifteen 
years shall be redeemable at the op- 
tion of the tenant, it was held that 
the lessee of the railroad could not 
redeem under the last-mentioned stat- 
ute. Buckler v. Safe Deposit, etc., Co., 
1115 Md. 222, 80 A 899. 

90. Del.—Richards  v. Sore 
etc., R. Co., (Super.) 143 A 4 

Ill.— Peo. v. St. Louis, etc., oR. Co; 
176 Ill 512, 52 NE 292, 35 LRA 656. 

Mass.—Nichols v. Boston, ete., R. 
Co., 174 Mass. 379, 54 NE 881. 

Mich.—McMillan Vv. Michigan 
Southern, etc. R. Co., 16 Mich. 79, 
93 AmD 208. 

Miss.—State v. Mobile, etc., R. Co., 
86 Miss. 172, 38 S 732, 122 AmMSR 277. 

N. Y.—Buffalo Stone, ete; “Co. =v: 
Delaware, etc., R. Co., 130 ING Yee oa. 
29 NE 121 (Reboe / NYS 604]. 

Pa.—Com. v. Pennsylvania R. Co., 
PIM Pas6siise Zc ANS 8 "prev. 2 Pa Co: 
391]; Mullen v. Philadelphia Tract. 
Co., 4 Pa. Co. 164, 20 WklyNC 2038. 

Tex.—State v. Southern Kansas R. 
Co., (Civ. A.) 99 SW 167. 

Va.—Washington, ete., R. Co F. 
S. Royster Guano Co., 122 Va. 397, 94 


SE 763; Winchester, etce., R. Co. v. 
Com., 106 Va. 264, 55 SE 692. 
N. B.—Tobique Valley R. Co. v. 


Canadian Pac. R. Co., 2 N. B. Eq. 195, 
21 CanLTOccNotes 148 (recognizing 
rule). 
“fa] Onerous duties.—Where the 
lessee agrees to perform all the pub- 
lic obligations of the lessor with re- 
spect to the operation of the road, it 
cannot refuse to do so on the ground 
that the lessor, by reason of its finan- 
cial condition, could not do so or that 
to do so would be onerous or unprofit- 
able to the lessee. Winchester, etc., 
R. Co. v. Com., 106 Va. 264, 55 SE 692. 
91. Peo. v: St. Louis; etc., R.' Co, 
176-Ill. 512, 52 NH 292, 35 LRA 656. 
Duty to overate generally see infra 
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The lessee suc- 


It 


oral agreement, 


to the lease.* 


be compelled by 


§ 880. 

92. Duty to repair generally see 
supra § 308. 

93. State v. Mobile, etc., R. Co., 86 
Miss. 172, 38 S 732, 122 AmSR 277. 

Abandonment of road or portion 
ter ecs generally see infra §§ 882- 


94. State v. Mobile, ete., R. Co., 86 
Miss, 172, 38.S> 732)/ 122 SAmSR, 2/77. 

Change or abandonment of location 
generally see supra §§ 153-163. 

95. Minneapolis, ete., R. Co. v. St. 
aul etc., R. Co., 35 Minn. 265, 28 NW 
‘ . 

96. State v. Southern Kansas R. 
Co., (Tex. Civ. A.) 99 SW 167. 

Duty to provide and maintain ac- 
commodations and facilities at sta- 
tions generally see infra § 918 et 


seq. 
97,., ‘Peow v. St. Louis ete, Re Co, 
176 Dil. 512,°52, NE 2.92, 35 LRA 656. 

[a] Separate trains.—The lessee 
may be required to run separate trains 
for freight and passengers instead of 
mixed trains. Peo. v. St. Louis, ete., 
R. Co., 176.111. 512, 52 NE’ 292, 35 LRA 
656. 

Train service and accommodations 
generally see infra § 959 et seq. 

98." Peo. y.. St. Louis, ete. Rh. Co. 
176 Ill. 512, 52 NE 292, 35 LRA 656. 

Mandamus to compel railroad com- 
pany to run or stop trains generally 
see Mandamus § 488. 

99. State v. Mobile, ete., R. Co., 86 
Miss. 172, 38 S 732, 122 AmSR 277. 
See Tobique Valley R. Co. v. Canadi- 
an Pac. RCo. -2.N Boge oon Can 
LTOccNotes 148 (where, under the 
facts of the case, the lessor was de- 
nied mandatory injunction to compel 
the lessee to run more trains). 

1. Effect of unauthorized lease gen- 
erally see supra § 514. 

2. Peo. v. Colorado, 18% KOs 
42 Fed. 638. 

3. Contracts as common carrier 
with passengers and shippers of goods 
see infra § 1143. 

4. Hurley v. Big Sandy, ete, R. 
Co, 137 Ay: 216, 225 Siw 02s 

[a] Rule applied.—Where owners 
of timber land granted a right of way 
to construct a railroad on their land 
to a lumber company on the con- 
sideration that the lumber company 
carry their personal freight free of 
charge, the deed being recorded and 
showing the consideration unpaid, and 
the lumber Company leased the road 
to a railroad company, the lessee took 
the right of way subject to a lien giy- 
en by the statute for the unpaid con- 
sideration, which may be enforced if 
the railway’s lessor fails to pay the 
charges on the grantor’s personal 
freight. Hurley v;> Big Sandy, etc., 
R. Co., 187 Ky. 216, 125 SW 302. 

5. Taenzer v. Chicago, etc., R. Co., 
170 Fed. 240, 95 CCA 436; Missouri 
Pac. R. Co: vs Owens, 4 Rex. Al Civ. 


etc., 


‘ 
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mandamus to do so,®& or enjoined from abandon- 
ing any of its public duties.%® 

If lease is void,! the lessee will not be compelled 
to operate the road.? 

[§ 520] (8) As to Contracts of Lessor.’ 
though the lessee takes the property subject to any 
liens thereon securing the obligations of the les- 
sor, in the absence of any statutory provision or 
agreement to the contrary the lessee is not liable 
for debts of the lessor not constituting a lien up- 
on the leased property,® and is not bound by any 
contracts made by the lessor,® or lable for any 
breach of contract committed by the lessor prior 
Where there is a provision in the 
lease as to debts and contracts, the rights and lia- 
bilities of the parties depend upon the terms and 
proper consideration of the agreement.® 
pass given by the lessor, being a mere license with- 


Al- 


A free 


Cas. § 384. 

6. Pennsylvania Co. v. Erie, ete., 
R. Co., 108 Pa. 621; Churchill v. Salis- 
bury, etc., R. Co., 23 Wkly. Rep. 894 
[mod 32 L. T. Rep. N. S. 216 
_ [a] Contract to give annual pass 
in consideration of a release of the 
right of way is not binding upon the 


lessee. Pennsylvania Co. v. Erie, etc., 
RCo.) LOSS Par Gzile 
[b] Covenant to build station at 


a particular place is not binding upon, 
and cannot be specifically enforced 
against, a lessee of the road. Church- 
ill v. Salisbury, etc., R. Co., 23 Wkly. 
Rep. 894 [mod 32 L. T. Rep. N.S. 216]. 

7 Missouri Pac. R. Co. v. Owens, 
L Rexe Ass Oily Casensieosas 

8 U. S.—Boyd v. Northern Pac. 
R. Co., 170 Fed. 779 [aff 177 Fed. 804, 
101 CCA 18 (aff 228 U. S: 482, 33 SCt 
554, 57 L. ed. 931)); Welden Nat. 
er v. Smith, 86 Fed. 398, 30 CCA 

Cal.—Shuey v. Mulcrevy, 34 Cal. A. 
218, 166 P 1019. 

Mass.—New York Cent. R. Con Avs 
Central Vermont R. Co., 243 Mass. 56, 
136 NE 825. 

N. C.—Atlantic, ete., R. Co. v. At- 
lantics ete) i@ol,) 1470 N.C S68 61S 
185, 23 LRANS 223, 125 AmSR 550, 
15 AnnCas 363. 

Pa.—Pennsylvania Co. v. Erie, etc., 
Re Con LOS Pano rds 

[a] Particular provisions con- 
strued.—(1) Where a lessee covenant- 
ed to pay all obligations of the lessor 
incurred “‘as common carriers, ware- 
housemen, or otherwise,” and there- 
after to pay the interest on certain 
mortgage bonds of the lessor, it was 
held that “or otherwise” referred 
only to obligations of the same class 
as those enumerated and that earn- 
ings in the hands of receivers of the 
lessee were applicable to interest on 
the bonds rather than to judgments 
on the claims not falling within the 
class. Welden Nat. Bank v. Smith, 86 
Fed. 398, 30 CCA 133. (2) A provi- 
sion of a lease of railroad property for 
a term of nine hundred and ninety- 
nine years, to be maintained in good 
condition by the lessee, that the les- 
see should save the lessor harmless 
from suits of ‘any and all kinds what- 
soever arising out of, or in any man- 
ner appertaining to or connected with 
the maintenance, operation, or man- 
agement of said demised railways, 
premises,” etc., cannot be construed 
to render the lessee liable for an in- 
debtedness of the lessor for original 
construction of its road, then in suit 
and upon which a judgment was sub- 
sequently rendered, which would 
ignore the limitations therein and 
hold the lessee liable for all of the 
lessor’s indebtedness. Boyd v. North- 
ern Pac. R. Co., 170 Fed. 779, 793 [aff 
177 Fed. 804, 101 CCA 18 (aff 228 U. 
S. 482, 33 SCt 554, 57 L. ed. 931)]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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out any consideration, is revoked by the lease and 


need not be honored by the lessee.° 


[§ 521] 7. Rents and Advances.1° Power to lease 
includes the power to fix the rent and the manner 
-in which it shall be paid, and the lessee may 
as rent to pay or guarantee the payment of the inter- 
est on the bonds of the lessor during the term of the 
lease,1? or a part of the principal of such bonds, an- 
nually,?® or the entire amount thereof at the expira- 
tion of the lease;1* or it may agree to pay or guaran- 
tee payment of certain dividends upon the lessor’s 
stock.1° Where the rent is to be paid in the form of 
dividends or interest on bonds, it may be made pay- 
or bondholders in- 
stead of to the lessor company to be distributed by 
An agreement to pay rent to a third company 
does not make the lease void for want of considera- 
tion, where such company owns substantially all of 


able directly to the stockholders 
ats 2° 


{b] Assignment of contract.— 
Where the lessee of a railroad agreed 
indemnify the lessor against re- 
covery against the lessor for the les- 
see’s failure to perform its obliga- 
tions, and the lease stipulated that 
the lessee should not be liable for 
any existing debt of the lessor, and 
Subsequently .recovery was had 
against the lessor on the lessee’s re- 
fusal to receive performance of a 
contract made by the lessor with a 
third person and assigned by the les- 
sor to the lessee, it was held that the 
lessor could recover from the lessee 
the amount of the judgment, costs, 
and reasonable attorney’s fees, the 
lessor having notified the lessee of 
the suit and tendered the defense 
thereof, as expressly required under 
the lease, since the assignment of the 
contract made the lessee primarily 
liable thereunder, the liability under 
the contract not being comprehended 
by the stipulation that the lessee 
should not be liable for existing debts. 
Atlantic, ete., R. Co. v. Atlantic, etc., 
Co., 147 N. C. 368, 61-SE 185, 23 LRA 
NS 223, 125 AmSR 550, 15 AnnCas 363. 


; Pane ear v. Richmond, etc., R. Co., 
0 
10. Sreaotlenient of rents due by 


creditors of lessor see infra § 529. 

Liability of assignee of lessee for 
rent see infra § 526. 

11. Sidell v. Missouri Pac. R. Co., 
78 Wed. 724, 24 CCA 216; Hazard v. 
Vermont, etc., i. a COM DieEeGre bcs 
Day v. Ogdensburgh, ete., R. Co., 107 
Ne Yoo 29, 13) NEV vGos. Genre We ‘New 
York Cent., CL er mits Co., 19 AbbNCas 
(N. Y.) 193; Henry v. Pittsburg, etc., 
R. Co., 5 OhS&CP 41, 2 OhNP 118. 

12. Eastern Townships’ Bank vy. St. 
Johnsbury, ete., R. Co., 40 Fed. 423 
{app dism 149 U. S. 772 mem, 13 SCt 
1046 mem, 37 L. ed. 957 mem]; Day 
v. Ogdensburgh, etce., R. Co., 107 N. 
we 129, 13 NE 765; Gere v. New York 
ante ‘etc., R2Co.; 19 AbbNCas (N. Y.) 

oO 

13. Day v. Ogdensburgh, etc., R. 
Co; tl07, N. ¥..129, 13 NE 7.65. ‘i 

14. Gere v. New York Cent., 
R. Co., 19 AbbNCas (N. Y.) 193. 

15. Peabody v. Interborough Rapid 
Transit Co., 121 Misc. 647, 202 NYS 
287 [mod on other grounds 212 App. 
Div. 502, 209 NYS 380 (aff. 240 N. 
Y. 708 mem, 148 NE 768 mem)]; Bow- 
ers v. Interborough Rapid Transit 
Co., 121 Misc. 250, 201 NYS 198 [aff 
208 App. Div. 768 mem, 202 NYS 917 
mem]. 

[a] Thus the lessee may promise 
that each stockholder of the lessor 
shall receive payment of an agreed 
sum as dividend, although technically 
the stock of the corporation is not 
an obligation of the corporation which 
can be guaranteed. Peabody v. In- 
terborough Rapid Transit Co. 121 
Misc. 647,.202 NYS 287 [mod on other 
grounds 512 ADD, Div. 502, 209 NYS 
380 (aff 240 N. Y. 708 mem, 148 NE 768 


etc., 
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Construction. 


agree 


rent.?° 
Void lease.?+ 


mem) ]. 

16. Adtna Ins. Co. v. Albany, etc., 
R. Co., 156 Fed. 132 [aff 170 Fed. 1019 
mem, 95 CCA 393 (certiorari den 215 
‘U. S. 601, 30 SCt 401, 54 L. ed. 344)]. 

17. Union Pac. R. Co. v. Chicago, 
CLC awe CON Osaka San OO LOunSe b 
1173, 641. Lied. 265 [aff 51, Fed. 309; 
2 CCA 174 (aff 47 Fed. 15)]. 

18. U.S.—A®tna Ins. Co. v. Albany, 
Cltc., RCo. 1 56nmedal32 fattt1.0) med: 
1019 mem, 95 CCA 393 mem (certio- 
rari den 215 U. S. 601 mem, 30 SCt 401 
mem, 54 L. ed. 344 mem)]; Terre 
Haute, ete., R. -Co.. Vv. Cox, lo02zaked. 
825, 42 CCA 654 [certiorari den 181 U. 
S. 618 mem, 21 SCt 923 mem, 45 L. ed. 
1030 mem]. 

Ga.—Henderson y. Seaboard Air 
Line R. Co., 148 Ga. 385, 96 SE 995. 

Mass. —Fastern R. Co. v. Rogers, 124 
Mass. 527. 

N. Y.—Peabody v. Interborough 
Rapid Transit Co., 121 Misc. 647, 202 
NYS 287 [mod on other grounds 212 
App. Div..502, 209 NYS 380 (aff 240 N. 
Y. 708 mem, 148 NE 768 mem)]; 
Bowers v. Interborough Rapid Transit 
Co., 121 Misc. 250, 201 NYS 198 [aff 
208 App. Div. 768 mem, 202 NYS 917 
mem]. 

Oh.—Cincinnati, etc., R. Co. v. In- 
diana, etc., R. Co., 44 Oh. St. 287, 7 
NE 139;. Henry. -v., Pittsburg, ete. 
R. Co., 5 OhS&CP 41, 2 OhNP 118. 

Pa.—Passmore v. Allentown, etc., 
Tract. 'Co.,.267, Pa../356, 110) A 240, 

Vt.—Vermont, ete., R. Co. v. Ver- 
mont Cent. R. Co., 34 Vt. 1. 

Ont.—Canadian Pac. R. Co. v. Grand 
Trunk R. Co., 9 OntWR 793 [mod on 


other grounds 8 OntWR 299]. 


{a] “Dividends” on lessor’s stock. 
—(1) Where a lease provided that the 
lessee would pay a “dividend” of sev- 
en per cent on the lessor’s outstand- 
ing stock ‘as rent,’ the payment, al- 
though in the form of dividends, was 
rent and not dividends, since “divi- 
dends’””? come from earnings, and 
“rent” is not dependent on earnings. 
Bowers v. Interborough Rapid Trans- 
it Co., 121 Mise. 250, 201 NYS 198 
{aff 208 App. Div. 768 mem, 202 NYS 
917 mem]. (2) In such case, where 
the guaranty was indorsed on the 
lessor’s certificates of stock, any 
rights of its stockholders were as- 
serted because of the direct guaranty, 
rather than because of the terms of 
the lease, which gave rise to the 
guaranty, although to some extent the 
two instruments must be read to- 
gether. Peabody v. Interborough 
Rapid Transit Co., 121 Misc. 647, 202 
NYS 287 [mod on other grounds 212 
App. Div. 502, 209 NYS 380 (aff 240 
N. Y. 708 mem, 148 NE 768 mem) ]. 
(3) An agreement providing that the 
lessee should pay a dividend on the 
stock of the lessor equal to that paid 
on its own stock, etc., has been con- 
strued not to authorize payment of 
dividends on the lessor’s stock di- 
rect to stockholders without regard 


tion for rent due thereunder will not lie.?? 
ever, the lease, although ultra vires, is not tainted 
with any immorality and has been partly executed, 
a court of equity will, independently of the con- 
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the stock and bonds of the lessor.17 


Where there are express provi- 


sions in the lease as to the amount or method of 
computing the rent and the time and manner of 
payment, the rights and liabilities of the compa- 
nies must be determined by a proper construction 
of the contract,t® and if no particular amount is 
stipulated, a promise to pay whatever is a reason- 
able amount will be implied” 

Independent covenants. 
the lessor to perform an independent covenant does 
not affect the liability of the lessee for the agreed 


A failure on the part of 


Where the lease is invalid, an ac- 
If, how- 


to the lessor corporation. Passmore 
v. Allentown, etc., Tract. Co., 267 Pa. 
356, 110 A 240. 

[b] Division of earnings.—A pro- 
vision that the lessee “shall, in each 
and every year of the term *demised, 
pay or cause to be paid to said [les- 
sor], in the manner and at times here- 
inafter specified, thirty per centum 
of the gross earnings of the demised 
property,” is not one for the payment 
of rental but for the division of the 
earnings of the property, as earnings; 
and under it thirty per cent of such 
earnings become in equity the proper- 
ty of the lessor at once upon their 
receipt, being held by the lessee in 
trust for the purpose specified in the 
lease. Terre Haute, etc., R. Co. v. 
Cox, 102 Fed. 825, 42 CCA 654 [cer- 
tiorari den 181 U. S. 618 mem, 21 SCt 
923 mem, 45 L. ed. 1030 mem]. 

[c] Where lease was terminated 
by notice thereunder declaring a for- 
feiture, judgment against the lessee 
for rentals due and for the value of 
leased railroad equipment, as fixed 
by the terms of the contract, was 


proper. Henderson v. Seaboard Air 
Line R. Co., 148 Ga. 385, 96 SE 995. 
19. Rome R. Co. v. Chattanooga, 


ete., R. Co., 94 Ga. 422, 21° Sh 69. 

20. Henry v. Pittsburg, etc.,; R: 
Co., 5 OhS&CP 41, 2 OhNP 118; Miller 
v. Southern R. Co., 1381 Va. 239, 108 
SE 838. 

[a] Particular covenants con- 
strued.—Under a contract whereby a 
railroad company agreed to lease rails 
and materials to a mining company 
for its spur track at an agreed rental, 
fixed at a percentage of' the market 
value, with the right to terminate 
rental payments by acquiring the ma- 
terials within a certain time, anid 
the railroad company also ‘agreed to 
furnish the use of a connection track 
on its right of way at a rental fixed at 
the cost of maintenance, to be paid 
so long as the lessee used the con- 
nection, the lessor being given the 
exclusive right to control and operate 
such connection track, and the right 
to exercise its ownership, it was held 
that the lessor’s removal of the con- 
nection track on the lessee’s discon- 
tinuance of the use of its spur did 
not defeat recovery of rental for the 
rails and materials, the rent not be- 
ing entire, and such removal not con- 
stituting a partial eviction, the cove- 
nants in the contract being independ- 
ent. Miller v. Southern R. Co., 131 
Va. 239, 108 SE 838. 

21. Operation and effect of invalid 
lease generally see supra § 514. 

22. Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 139 U. S. 24, 11 
SCt 478; 35 L. ed. 55; Cox vy. ‘Terre 
Haute, ete., R. Co., 133 Fed. 371, 66 
CCA 433 [aff 123 Fed. 439]; Bast St. 
Louis, etc., R. Co. v. Jarvis, 92 Fed. 
735, 34 CCA 639; Richmond, etc. R. 
COW. Richmond, OLC mR. Connection 
Co., 145 Va. 266, 1383 SE 888. 
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tract, as far as possible do justice between the com- 
panies, by compelling one to return or account for 
what it has received under the lease,?* or make 
such compensation as may be just for the use actu- 
ally enjoyed of the leased property;?* but in such 
ease the action is not maintained upon the contract 
or according to its terms but upon the implied con- 
tract of defendant to return or make compensation 
for property or money which it has no right to re- 
tain,?®> although the attempted lease may be used 
as a basis for determining the amount of such com- 


pensation.?° 


[§ 522] 8. Taxes and Assessments”‘—a. In Gener- 
al. The question of whether the duty of paying taxes 
and assessments chargeable against the leased prop- 


23. Pullman’s Palace-Car Co. v. 
Central Transp. Co., 171 U. S. 138, 18 
SCt 808, 48 L. ed. 108; Pullman’s Pal- 
ace-Car Co. v. Central Transp. Co., 72 
Fed. 211; Pullman’s Palace-Car v. 
Central Transp. Co., 65 Fed. 158. 

24. St. Louis, ete., R. Co. v. Cleve- 
land,, etc., R. Co., 125 U. S. 658, 8 SCt 
1011, 31 L. ed. 832; Farmers’ Loan, 


etc., Co. v. St. Joseph, ete., R. Co., 2 
Fed. 117, 1 McCrary 247. 
25. Central Transp. Co. v. Pull- 


man’s Palace-Car Co., 1389 U. S. 24, 11 
SCt 478, 35 L. ed. 55; Richmond, etc., 
R. Co. v. Richmond, etc., R. Connec- 
tion Co., 145 Va. 266, 133 SE 888. 

26. Richmond, ete., R. Co. v. Rich- 
mond, etc., R. Connection Co., supra. 

27. Taxation of leased railroad 
property generally see Taxation [37 
Cyc 847]. 

28. U. S.—Thomas v. Cincinnati, 
etc., R. Co., 93 Fed. 587; Cleveland v. 
Spencer, 13, Fed. 559, 19 CCA 569. 

Towa.—Des Moines Union R. Co. ‘v. 
Chicago Great Western R. Co., 188 
Iowa 1019, 177 NW 90, 9 ALR 1557. 

Ky.—Chesapeake, ete, R. Co. v. 
Louisville, etc., R. Co., 154 Ky. 637, 
157 SW _ 1107. 

Me.—Lewiston, ete., R. Co. v. Grand 
Trunk R. Co., 97 Me. 261, 54 A 750. 

Mass.—Twycross vy. Fitchburg R. 
Co., 10 Gray 293. 

Mich.—Pere Marquette R. Co. v. 
Kalamazoo, etc., R. Co., 158 Mich. 40, 
122 NW 356. 

N. Y.—Cayuga, ete., R. Co. v. Dela- 
ware, etc., R. Co., 215 App. Div. 429, 
213 NYS 586; Rensselaer, etc., R. Co. 
v. Delaware, etc., Co., 196 App. Div. 
oS 188 NYS 210. 

C.—Kinston vy. Atlantic, ete., R. 
Gand 183 N. C. 14, 110 SE 645. 

Pa.—Hrie, etc., R. Co. v. Pennsylva- 
nia R. Co., 208 Pa. 506, 57 A 980; Little 
Schuylkill Nav., ete., Co. v. Phila- 
delphia, etc., R. Co., 25 Pa.’ Dist. (132, 
44 Pa. Co. 197 [aff 69 Pa. Super. 122]. 

W. Va.—West Virginia, etc., R. Co. 
v. McIntire, 44 W. Va. 210, 28 SE 696. 

[a] Particular covenants con- 
strued.—(1) A covenant by the les- 
see that it “will pay, as operating ex- 
penses, all taxes and assessments 

. which may be lawfully levied 
or assessed” upon the property is not 
an assumption of liability for taxes 
already assessed and levied and con- 
stituting a lien from the beginning 
of the year during which the lease 
was made. Cleveland, etc., R. Co. v. 
Spencer, 73 Fed. 559, 19 CCA 559. (2) 
Where the lessee covenants “to pay 
all. taxes now or hereafter imposed 
by law upon the property hereby de- 
mised and the earnings from or busi- 
ness thereof,’’ the covenant will not 
be construed to cover the shares of 
capital stock of the lessor or the 
property or franchise upon which the 
value of such shares was made after 
the lease for purposes of taxation, 
especially where the parties have for 
thirty years acted upon a contrary 
construction. Brie, - etc.) Ro "Col.2vi 
Pennsylvania R. Co., 208 Pa. 506, 57 
A 980. (3) A covenant by the lessee 
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erty rests upon the lessor or the lessee is frequent- 
ly provided for by covenants in the lease, and in 
such case the rights and ‘liabilities of the parties 
as between themselves depend upon the terms and 
construction of their agreement,?*® the lessee being 
required to pay only such taxes as it has express- 
No particular form of expression is 
essential to create a covenant on the part of a les- 
see to pay taxes,?° and such covenants run with the 


Statutes sometimes require the lessee to pay the 


taxes in the first instance with a right to recover 


rent.?? 


to ‘‘pay all taxes or duties levied or to 
be levied” on the premises during the 
term does not include assessments for 
paving aé_ sidewalk. Twycross v. 
Fitchburg R. Co., 10 Gray (Mass.) 293. 
(4) Where a lease for ninety-one years 
and four months ‘required the lessee 
to pay “all taxes imposed’ upon the 


leased property or the franchise, by. 


the state, “or any county, city, town, 
or township,’ the claim for the 
amount of the assessment for street 
improvement purposes against the 
abutting property of the railroad was 
properly adjudged against both the 
the lessor and the lessee, but the pri- 
mary liability between the two was 
on the lessee. Kinston v. Atlantic, 
ete., R: Co, 183 N.C. 14, 110 SH. 645. 
(5) Where plaintiff leased to defend- 
ant the right to use jointly with it 
its line between two points for the 
purpose of running trains, defendant 
to pay, as part of ‘the compensation 
therefor, a proportionate part of “all 
taxes and public rates assessed on 
such portion of first party’s said line 
of railway,” defendant was liable for 
its proportionate part of the taxes 
on the physical property of the rail- 
way only oetween such points exclud- 
ing engines and cars of the grantor, 
and is not liable for any part of the 
franchise tax. eR etc. R. 
Co. v. Louisville, etec., R. Co., 154 Ky. 
637, 638, 157 SW iter (6) Under a 
railroad lease, whereby the lessee 
agreed to pay the lessor’s stockhold- 
ers a dividend of eight per cent, sub- 
ject to the conditions of the lease, 
one of which was that-any income tax 
which the lessee was required to pay 
might be deducted from such divi- 
dends, where some of the stockhold- 
ers refused to permit the deduction 
from their dividends of their propor- 
tion of the federal income tax levied 
against the lessor, which was without 
funds, but did not themselves pay the 
tax, the lessee had the right to pay 
the tax and be reimbursed by deduc- 
tion from the dividends, this being the 
only available way under the circum- 
stances to realize the tax, without a 
destruction of the property and of the 
rights of the lessor and lessee there- 
in. Rensselaer, etc., R. Co. v. Dela- 
ware, etc., Co., 196 App. Div. 598, 188 
NYS 210. 

{b] Franchise tax (1) is payable 
by the lessee under a covenant to pay 
“all taxes . assessed ; +" OF 
imposed upon the premises and prop- 
erty hereby demised.” Cayuga, etc., 
R. Co. v. Delaware, etc., R. Co., 215 
App. Div. 429, 430, 213 NYS 586. (2) 
Where a lease provided that the les- 
see should pay all taxes, assessments, 
etc., imposed during the term upon 
the premises leased or on any busi- 
ness, earnings, or income of the same, 
or “by reason of the ownership there- 

of,’ and that the intent of such clause 
was that all governmental charges on 
the property or income therefrom ca- 
pable of enforcement against the 
property of the company owning or 
the party leasing the same should be 


the amount from the lessor or deduct it from the 
Such a provision is not unconstitutional as 
an impairment of the contract between the lessor 


paid by the lessee, whatever the form 
of such charge, it was held that the 
interpreting clause did not limit the 
preceding one so as to require pay- 
ment by the lessees of charges on “‘the 
property or income thereof” only, but 
that it was bound to pay a tax im- 


posed on the franchise of the lessor, it ~ 


being a tax imposed “by reason of the 
ownership” of the road. Thomas v. 
Cincinnati, etc., R. Co., 93 Fed. 587. 

[c] Special excise tax.—An agree- 
ment to pay a certain part “of all tax- 
(CiSRAC ERS special or otherwise .... 
that shall or may be taxed .. 
against the’ lessor ‘or its property” 
does not obligate the lessee to pay part 
of the special excise taxes exacted 
from the lessor by the United States 
under the act of congress of Sept. 8, 
1916. Des Moines Union R. Co. v. 
Chicago Great Western R. Co., 188 
meee: 1019, 1020, 177 NW 90, 9 ALR 

5 

Covenants and agreements as to 
taxes generally see Landlord and Ten- 
ant § 754. 

Covenants construed with respect to 
payment of income tax see infra § 523. 

General rules of construing railroad 
leases see supra § 512. 

29. Illinois Cent. R. Co. v. Indian- 
apolis Union R-: Co., 6 F. (2d) 830; 
Rensselaer, ete., R. Co. v. Delaware, 
ete., Co., 168 App. Div. 699, 154 NYS 
739 [rev 88 Misc. 639, 152 NYS 376, 
and “aff 217-°N.° Y. 692 mem, 112 NH 
1072 mem]; Catawissa R. Co. v. Phil- 
adelphia, ete., R. Co., 255 Pa. 269, 99 
A 807; Little Schuylkill Nav., ete., 
Co. v. Philadelphia, etc., R. Co., 25 
Pa. Dist: 132, 44° Pa: Co, (197, “fart, 69: 
Pa. Super. 122]; Atlantic, etc, R. 
Co. v. Southern R. Co., 149 Va. 701, 141 
SE 770. 

Duty of paying taxes and assess- 
ments generally see Landlord and 
Tenant § 753. 

30. Boston, ete., Corp. v. Old Col- 
ony R. Co., (Mass.) "169 NE 157; Pitts- 
field, etc., GRE Corp. v. Boston, 'ete., Ra 
Co., 260 Mass. 390, 157 NE 611. 

31. West Virginia, ete, Ra Coy we 
McIntire, 44 W. Va. 210, 28 SE 696. 

32. See statutory provisions. 

[a] Taxes paid by lessee under un- 
constitutional statute.—Where a stat- 
ute imposes a tax upon the entire 
gross earnings of railroads and pro- 
vides that the tax shall be paid by 
the lessee, and deducted by it from 
the rent, and such taxes are paid by 
the lessee while such legislation is 
upheld by the decision of the supreme 
court, the lessor will not be permitted 
to recover such amount from the les- 
see because of a subsequent decision 


& 


. She 


tare 


by that court declaring the statute - 


unconstitutional as imposing a tax up- 
on interstate business. Vermont, etc., 
R. Co. v. Vermont Cent. R. Co., 63 Vt. 
Ly 21: ‘A 262, 731, 10 LRA 562. 

[b] Taxation on gross receipts.— 
The amount to be deducted by the les- 
see for the payment of taxes on gross 
receipts should not be computed upon 
the basis of the mileage of the roads 
operated but according to the actual 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and lessee.*° 

[¢ 523] b. Income Tax. The Eee nisination of 
the question whether a federal income tax is includ- 
ed within the terms of an agreement to pay taxes 
depends upon the words of the contract, the con-. 
text in which they occur, and the subject matter to 
which they are applied.?4 A covenant in a lease 
that the lessee will pay all taxes and assessments 
that may be levied upon the demised property®® or 
npon the lessor by reason of its ownership there- 
of*° is not a covenant to pay the income tax on the 
rentals; nor are general covenants to ‘pay taxes,?? 
covenants to pay taxes upon the lessor’s business,?8 
or the receipts, gross or net, derived therefrom,*® 
upon its franchise,*° capital stock,#! or dividends 
thereon,*? or upon bond issues, or interest there- 
on.*® Nor is an agreement to pay all expenses con- 
nected with the system growing out of the mainte- 
nance, operation, renewal, or replacement of the de- 
mised property a covenant to pay such income 
tax.4* But, although there is authority to the con- 
trary,*° it has been held that an agreement by the 
lessee to pay all taxes that may be imposed upon 
or payable by the lessor on account of his property, 
franchise, capital stock, “or otherwise” binds it to 
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pay an income tax.on the rent paid,*® as does an 
agreement to pay-taxes on the rental of the les- 
sor;** and the matter may be governed by a prac- 
tical construction of ambiguous language in the 
contract by the parties thereto.*8 

[§ 524] 9. Subletting or Assignment—a. In Gen- 
eral. In accordance with the rules relating to leases 
generally,*® if the conveyance is of the entire inter- 


‘est of the lessee, it is an assignment of the lease, 


but if of only a part of the unexpired term, it is a 
sublease,°® whatever may be the form or language 
of the instrument,*®! and if the transfer affects only 
a part of the leased property but passes the entire 
interest of the lessee in such portion, it is an assign- 
ment pro tanto.°? A company in possession other 
than the lessee will be presumed to be in possession 
as the assignee of the term,°®*® but is not estopped 
from showing that it is not an assignee.°4 Where 
one railroad leases the road of another and agrees 
to assume a lease taken by the latter of a third road, 
whether such assumption apples to the whole term 
of the assumed lease or only to the part thereof coy- 
ered by the term of the second will depend upon the 
intention of the parties as shown by a proper con- 
struction of the contract.°® 


receipts of the leased road. Vermont, 
ete., R. Co. v. Vermont Cent. R. Co., 65 
Vt. 366, 26 A 638. 

33. Vermont, etc., R. Co. v. Vermont 
Cent. +Cos, 63° Viti 1, 21 A—262)°731, 
10 LRA 562 (holding, however, that 
the statute in question was unconsti- 
tutional in respeet of a provision im- 
posing a tax upon the gross earnings 
of the road, in so far as it related to 
interstate business). 

34. Boston, ete., Corp. v. Old Col- 
ony RR.  Co.,.“CMass:) 169 ‘NE "L577; 
Stony Brook R. Co. v. Boston, etce., R. 
To5t 260 Mass. 379, 157 NE 607, 53 ALR 

85. Iowa.—Des Moines Union R. 
Co. v. Chicago Great Western R. Co,, 
188 Iowa 1019, 177 NW 90, 9 ALR 1557. 

Mass.—Boston, ete., Corp. v. Old 
Colony R.- Co., 169 NE 157; Stony 
Brook R; Corp. v. Boston, etc., R. Co., 
os Mass. 357, 157 NE 607, 53 ALR 

N. Y¥.—Brainard v. New York Cent. 
R. Co.,-242 N. Y. 125;,151' NE 152, 45 
ALR 751. 

Pa.—Sharon R. Co. v. Erie R. Co., 
268 Pa.'396, 112 A 242; Catawissa R. 
Co. v. Philadelphia, etc., R. Co., 255 Pa. 
269, 99 A 807; Little Schuylkill Nav., 
etc., Go:=¥. Philadelphia, ete., R. Co., 
25) Pas, Dist,.7132,. 44. Pa, Co. 19% [aft 
69 Pa. Super. 122]. 

Va.—Atlantie, ete., R. Co. v. South- 
ern R. Co., 149 Va. 701, 141 SH 770. 

[a] Rule applied where the income 
tax was levied under subsequent leg- 
islation, the court holding that such 
legislation was not in contemplation 
of the parties. Atlantic, etc., R. Co. 
v. Southern R. Co., 149 Va. 701, 141 
SE 770. 

36. Brainard v. New York Cent. R. 
Co., 242 N. Y. 125, 151 NE 152, 45 ALR 
y sin 

87. Illinois Cent. R. Co. v. Indian- 
apolis Union R. Co., 6 F. (2d) 830; 
Atlantic, etce., R. Co. v. Southern R. 
Co., 149 Va. 701,141 SE 770. 

38. Boston, etc., Corp. v. Old Col- 
ony R. Co., (Mass. ) 169 NE 157; Cata- 
wissa R. Go. v. Philadelphia, etc., Re 
Cor 2bb Rar 2699.99 pA 280 735 Little 
Schuylkill Nav., étc., Co. _v. Philadel- 
phia, ete., R. Co., 25 "Pa. Dist. 132, 44 
Pa. .Co; 197 [aff 69 Pa. Super. 122] 

89. Sharon R. Co. v. Erie R. ie 
268 Pa. 396, 112 A 242; 


Caleaiesst Py 


Co. vy. Philadelphia, etc., R. Co., 
Pa. 269, 99) A 807. i { 
40. Boston, etc., Corp. v. Old Col- 


ony R. Co., (Mass.) 169 NE 157; Stony 
Brook R. Corp. v. Boston, etc., R. Co., 
260 Mass. 357, 157 NE 607, 53 ALR | 


700; Catawissa R. Co. v. Philadelphia, { 183. 
ete. .R,,'Co.,; 255" Pa. 269,99 A ~807; 48. Pittsfield, etc., R. Corp. v. Bos- 
Little Schuylkill Nav:,; ete. (Cox /-v..| ton, —ete,,. R. Co.,..260 viasss (yectod 


Philadelphia, etc., R. Co., 25 Pa. Dist. 
132, 44 Pa. Co. 197 [aff 69 Pa. Super. 

41. Boston, etc., Corp. v. Old Col- 
ony R. Co., (Mass.) 169 NE 157; Stony 
Brook R. ‘Corp. Vv. Boston, etc:, RX. Co. 
260 Mass. 357, 157 NE 607, 53 ALR 
700; Sharon R. Co. v. Brie R. Co., 268 
Pa. 396, 112 A 242; Catawissa R. Co. 
Vv. Philadelphia, etc., Ri -Co.,.255) Pa: 
269, 99 A 807; Little Schuylkill Nav., 
ete., Co. v. Philadelphia, etc., R. Co., 
25 Pa. Dist. 132, 44 Pa. Cov'197 faft 
69 Pa. Super. 122]. 

42. Catawissa R. Co. vy. Philadel- 
phia, etc., Re Co., ,255 "Pa 269, 99A 
807; Little Schuylkill Nav., etc., Co. 
v. Philadelphia, ete., R. Co., 25 Pa. 
Dist 132; 447Pa.°Co; LOT viatl 69. Pa; 
Super, 122]. 

43. Sharon R. Co. v. Erie R. Co., 268 
Pa. 396, 112 A 242; Catawissa R. Co. 
v. Philadelphia, etc., R. Co, 255 Pa. 
269, 99 A 807. 

44. Illinois Cent. R. Co. v. Indian- 
apolis Union R. Co., 6 F. (2d) 830. 

45. Des Moines Union R. Co. v. 
Chicago Great Western R. Co., 188 
Iowa 1019, 177 NW 90, 9 ALR 1557. 

[a] Thus an agreement to pay a 
certain part ‘‘of all taxes... . Spe- 
cial or otherwise . that shall or 
may be taxed . . against the’ les- 


sor ‘or its property” does not obligate 


a railroad to pay its lessor part of the 
income tax exacted from it by the 
United States under a subsequent 
statute. Des Moines Union R. Co. v. 
Chicago Great Western R. Co., 188 
Iowa 1019, 1020, 177 NW 90, 9 ALR 
P55 

46. Whitlock v. Boston, etc., R. Co., 
29) (2'd.) 3.515, 

47. Gaston vy. New London North- 
ern >Re Co,, (335, (2d)... 1835. sNorth 
Pennsylvania R. Co. v. Philadelphia, 
ete., R. Co., 249 Pa. 326, 95 A. 100 [aff 
24 Pa. Dist.-133, 43 Pa. Co. 150]. 

[a] Rule applied to a covenant to 
pay “all taxes, rates and assessments 

. with reference to the premises 
and property hereby demised, and also 


upon the capital stock of the lessor, 


its indebtedness, franchises and rev- 
enues or on said rental, whether such 
impositions be made by the United 
States . so that the lessor shall 
be saved harmless,” although there 
was no federal income tax law in 
existence at the time of the execu- 
tion of the lease. Gaston v. New 
London Northern R. Co., 33 F. (2'd) 


NE 611. 

[a] “All expenses of the lessor.”— 
Where the lessee obligated himself 
to pay “all expenses of the lessor,” the 
fact, that he paid all local, state, and 
federal taxes assessed upon the les- 
sor gives a decisive turn to the am- 
biguous language of the indenture, 
and throws the entire burden of the 
lessor’s taxation, including the fed- 
eral income tax on the rentals, upon 
him. Pittsfield, etc., R. Corp. v. Bos- 
hoe etc., R. Co., 260 Mass. 390, 157 NE 


Paes See Landlord and Tenant §§ 
50. Ind.—Indianapolis, ete., Union 


v. Cleveland, etc., R. Co., 45 Ind. 281. 

Mo.—St. Joseph, etce., R. Co. v. St. 
Louis, etce.,' R. €o., 135 Mo. 173, 36 
SW 602, 33 LRA 607. : 

N. H.—Boston, ete., R. Co. v. Bos- 
pois OCLC. me CO Go: NER BER ny Av 

N. Y.—Stewart v. Long Island R. 
Co:, 102’ N. Y. 601,28 NE 200, 65. Amik 
844; Frank v. New York, etc., R. Co., 
7 NYSt 814 [mod on other grounds 
122 NOY: 197, 25°NEr B32. 

Tex.—Gulf, etc., R. Co. v. Settegast, 
79 Tex. 256, 15 SW 228. 

[a] Reservation of different rent. 
—The fact that a different rent is re- 
served in the second lease will not 
prevent its operating as an assign- 
ment, where it transfers the entire in- 
terest of the original lessee. Stew- 
art v. Long Island R. io; OZ SIN ree 
601, 8 NE 200, 55 AmR 844 

51. St. Joseph, Ger ee. Co. “Werte 
Louis, etc., R. Co., 185 Mo. 1738, 36 SW 
602, 33 LRA 607; Boston, etc., R. Co. 


NV... Boston, 6te., Ru Co. 65 Nittwates 
23 A529. 

52. Boston, etc., R. Co. v. Boston, 
etc., R. Co.,, supra. 

53. Eckér v. Chicago, ete., R. Co., 8 


Mo. A. 223; Frank v. New York, etc., 
R. Co., 7 NYSt 814 [mod on other 
grounds 122 N. Y. 197, 25 NE 332]. 

54. Frank y. New York, etc., R. Co., 

Jesup v. Illinois Cent. R. Co., 
43 Fed. 483. 

[a] Rule applied.—Where the A 
company leased the road of the B 
company for forty years and then 
leased its own road to the C company 
for twenty years, the C company 
agreeing to assume the lease of the B 
road, the agreement will be construed 
as applying only during the continu- 
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[§ 525] b. Right To Sublet or Assign. The leg- 


islative authority of a company to lease its road pass- - 


es to the lessee as a part of the franchise, in the 
absence of any provision to the contrary, in the 
lease;°® and the lessee may, in the absence of stat- 
ute, sublet or assign the lease,®? except where it con- 
tains a covenant to the contrary.°* Such a cove- 
nant cannot be evaded by any indirect proceeding, 
such as the assignment by the lessee of the entire 
gross earnings, with an agreement to continue to 
operate the road under the direction of the as- 
signee;°® but a covenant against subletting or as- 
signment is not broken by giving another a mere 
license to use the leased property;°° and where one 
company leases to another a portion ‘of its right of 
way on which to construct. the road of the latter, the 
lease being to the lessee and to “its successors and 
assigns forever,” and another clause provides that 
the lessee shall not assign or sublet any of the rights 
granted, the latter clause will be construed as only 
preventing an assignment of such rights, separate 
from the road of the lessee and not to prevent their 
passing to an assignee of the lessee’s road as a part 
thereof.®? 

Insolvency of assignee. The validity of an assign- 
ment of a lease is not affected by the insolvency of 
the assignee. °? 

[§ 526] c. Operation and Effect.°? An assign- 
ment of the lease creates a privity of estate between 
the original lessor and the assignee,°* and the as- 
signee is bound by covenants in the original lease 
which run with the land,®® including the covenants 
to pay rent;°° but there is no privity of contract 
between the original lessor and the assignee.°7 Be- 
tween the original lessor. and a sublessee there is 
no privity either of contract or estate,** and the 
sublessee is not bound by covenants in the original 
lease unless it has contracted to be so.°® The as- 
signee of a lease by taking assignment takes over 
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the lessor’s public utility duty,7° and so, although 
a lease provides that it shall not be assignable, if 
the assignee takes and operates the road under and 
by virtue of the lease, it must be held to have as- 
sumed the duty imposed thereby upon the lessee to 
operate the road.7! The relation between the lessor 
and lessee being one of privity, both of contract and 
estate, the lessee cannot avoid its liability by an as- 
signment of the lease.72 Where the lessee has 
assigned the demised property, the assignee is liable 
to the lessor for the rentals due thereon or for the 
value of such property as fixed in the lease if he has 
adopted the contract,** but not otherwise.*+* 

[§ 527] 10. Rights of Stockholders**—a. In Gen- 
eral. Stockholders may sue to enjoin the execution 
of an unauthorized lease™® or any operation there- 
under,*? or to have it declared invalid and canceled,** 
or to enforce any right growing out of the lease and 
affecting their interests where the company refuses 
to do so,*® but not otherwise.°® They have a right 
to insist that the terms of the lease as agreed upon 
in so far as they affect their interests shall be carried 
out,*+ and to obtain this relief it is not necessary 
to charge any fraud or collusion on the part of the 
directors,®? it being sufficient that the directors have 
misinterpreted the rights growing out of the lease.®? 
Where, by statute, a certain proportion of the stock- 
holders may authorize a lease, the minority cannot 
defeat the right on the ground that the lease would 
impair the market value of the stock or prevent the 
payment of dividends on the common stock during 
the term of the lease;** but where a lease is plainly 
unfair and oppressive of a minority stockholder, the 
court may interfere for his protection.’® 

Rights on undertaking of lessee. An agreement 
by the lessee to pay a rental which will produce a 
certain dividend on the stock of the lessor does not 
constitute a contract to which the holders of such 
stock are parties or privies, so as to entitle them to 


ance of the second lease, where the 
road of the A company is a connecting 
link between the C road and the B 
road, without which the latter would 
be of no use to the C company. Jesup 
v. Illinois Cent. R. Co., 43 Fed. 483. 


56. Georgia R., etc, Co. v. Mad- 
dox, 116 Ga. 64, 42 SH 315. 
57. Philadelphia, ete., R. Co. v. 


Catawissa R. Co., 53 Pa. 20. 
58. Terre Haute, etc., R. Co. v. Pe- 
oria, ete., R. Co., 61 Ill. A. 405; Boston, 


CtCe hy CO mEves SOStON, (6G. pki. "CO 
G5ENe Hac 9 o.0ae HAsO ao: 
59. Boston, etc., R. Co. v. Boston, 


etc., R. Co., supra. 
Stee Paul BetGs. bene Os, 
28 Minn. 488, 11 NW 80. 

61. Minneapolis, etc., R. Co. v. St. 
Paul, etc., R. Co., 35 Minn. 265, 28 NW 
TAs Me 

62. Frank v. New York, etc., R. Co., 
7 NYSt 814 [mod on other grounds 
WA IS ee SY eS NUD oi yl fp 

63. Agreement to sublet as waiver 
of right to rescind see infra § 531 note 


33 [a]. 
645. St. Jioseph,, ete... Bs (Co, Vast: 
Mouis,.ete:, Ra Co, 135 Mo.- 173; 36 


~SW 602, 33 LRA 607; Stewart v. Long 

Island R. Co., 102 N. Y. 601, 8 NE 200, 
55 AmR 844; West Virginia, etc., R. 
Co. v. McIntire, 44 W. Va. 210, 28 SE 
696. 

65. New York Cent. R. Co. v. Cen- 
tral Vermont R. Co., 243 Mass. 56, 136 
NE 825; Stewart v. Long Island R. 
Co., 102 N. Y. 601, 8 NE 200, 55 AmR 
844; West Virginia, etc., R. Co. v. Mc- 
Intire, 44 W. Va. 210, 28 SE 696. 

66. Stewart v. Long Island R. Co., 
102 N. Y. 601, 8 NE 200, 55 AmR 844; 


Frank v. New. York, etc., R. Co., 7 
NYSt 814 [mod on other grounds 122 
NS Yn LOT be NE oo cs 

67. Frank v. New York, etc., R. 
Corns supra. 

68. St. Joseph, et¢., R. Co. v. St. 
Louis, ete. Ri Co., 135 Mo. 173, 36 SW 
602, 33 LRA 607. 

69. Missouri, ete., R. Co. v. Kea- 
hey, 37 Tex. Civ, A. 330, 88 SW 1102. 

70. Boston, etc.,,R. Co. v. North- 
ern R. Co., (N. H.) 142 A 118. 

71. Schmidt v. Louisville, ete., R. 
Co., 101 Ky. 441, 41 SW 1015, 19 KyL 
666, 38 LRA 809. 


Public duties of lessee see supra §: 


519. 
72. Frank vy. New York, etc., R. 
CoS, hI NYSt Si4) 4 [inode ion sother 


grounds 122 N. Y. 197, 25 NE 332). 

73. Seaboard Air-Line R. Co. v. 
Ocilla Southern R. Co., 143 Ga. 407, 
85 SE 91. 

[a] Applying this rule, a petition, 
in an action against a railroad com- 
pany to obtain a return of steel rails 
and fastenings leased to an individ- 
ual and taken over by defendant rail- 
road company and to recover judg- 
ment anid enforce security for rentals 
due and have general equitable relief, 
has been held not subject to general 
demurrer where the petition alleged 
that defendant railroad adopted the 
contract. Seaboard Air-Line R. Co. 
v. Ocilla Southern R. Co., 143 Ga. 407, 
85 SE 91. 

74. Henderson v. Seaboard Air 
Line R. Co., 148 Ga. 385, 96 SE 995. 

75. As to modification, rescission, 
Creer et of lease see infra §§ 
530-533. 


Necessity for consent of stockhold- 
ers see supra § 499. 

76. Black v. Delaware, etc., Canal 
Co., 24 N. J. Eq. 455; Winch vy. Birken- 


head, ete; Ee Cos, 5 De G. & Sm. 562, 
64 Reprint 1243. 
77. Dow v. Northern R. Co., 67 N. 


EX. 1, 36 A 510 

78. George v. Central R., etc., Co., 
101 Ala. 607, 14 S 752; Tippecanoe 
County v. Lafayette, ete., R. Co., 50 
Ind. 85; Dow v. Northern R. Co., 67 
N. H. 1, 36 A 510; Mills v. New Jer- 
sey Centy Ri €ojn4) NOI Ban eer 


453. 
79. Henry v. Pittsburg, etc, R. 
Cor, 5 OhS&CPr4e 2-Oh NP Mal: 


80. Flynn v. Brooklyn City R. Co., 
9 App. Div. 269, 41 NYS 566 [aff 158 
N. Y. 493, 53 NE5207. 

81. March v. Eastern R. Co., 43 N. 
le Foy lisy. 
82. 
83. 
pra. 

84. Middletown vr Beso etenm ive 
Co.,.)8 Conn.) 35 be A106 

[a] Rule applied Aes the char- 
ter provided that no dividend should 
be declared on the common stock un- 
til after a seven per cent annual 
dividend on the preferred stock, and 
the rent stipulated for in the lease 
was only sufficient to produce a four 
per cent dividend on the preferred 
stock. Middletown v. Boston, ete., 
R. Co., 53 Conn. 351, 5 A 706. 

85. Westchester F. Ins. Co. v. 
Syracuse, etc., R. Co., 97 Mise. 471, 
161 NYS 759 [rev on other grounds 
192 App. Div. 463, 183 NYS 602 (aff 
233 N. Y. 600 mem, 1385 NE 934 mem)]. 


March v. Eastern R. Co., supra. 
March v. Hastern R. Co., su- 


For later ca;es, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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maintain an action therefor against the lessee,** but 
a guaranty indorsed on stock certificates of the les- 
sor’s stockholders pursuant to the provisions of 
the lease is a promise to such stockholders upon 
which they, as individuals, can sue,*? without alleg- 
ing that their corporation would not or could not 
sue thereon;*® and the inability of the lessee in 
such case to pay does not permit it to repudiate its 
debts.*° 

[§ 528] b. Waiver and Estoppel. The consent 
of the stockholders, although required by law,°®° is 
for their personal benefit and may be waived by 
them,°®? or the right to object that the lease was made 
without their consent barred by laches,®? and this, 
although a contrary view has been taken,®* notwith- 
standing the statute provides that without such 
consent the lease shall not be perfected,®* or shall 
be null and void.®® <A stockholder who voted for the 
lease cannot afterward dissent,®*® but acceptance by 
a stockholder of an extra dividend distributed at the 
time the lease was made does not estop him from 
objecting to it where the making of the lease had 
nothing to do with such dividend,®*? and a stock- 
holder who voted for the lease will not be estopped 
to attack its validity after it has been formally re- 
pudiated as invalid by a subsequent meeting of the 
stockholders.°§ 

[§ 529] 11. Rights of Creditors and Bondholders. 
A railroad company in debt cannot lease its road to 
a particular creditor to be operated by him indefinite- 
ly, according to his own discretion and for his own 

86. Beveridge v. New York El. R. 
Co., 112 N. Y. 1, 19 NE 489, 2 LRA 648. 


87. Peabody v. Interborough Rapid 
Transit Co., 212 App. Div. 502, 209 


93. 
[a] 
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Cent. R. Co., 41 N. J, Eq. 1, 2 A 453. 
Tippecanoe County v. Lafay- 2. 
ette, etc., R: Co.,-50 Ind. 85. 
Thus, if the lease is unauthor- 3: 
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benefit.°® A lease may be made upon-such terms 
as to constitute an assignment for the benefit of 
creditors,! in which case any provisions for prefer- 
ence, if forbidden by law, are void;? but where a 
lease is authorized, an objection that it would im- 
pair the rights of bondholders or creditors can be 
made only by them and not by a stockholder.2 A 
judgment after a lease does not of its own right de- 
feat the lease or deprive the lessee company of its 
interest or possession,* but operates against the les- 
sor and the interest retained in the leased road.?® 
Where a company has authority to lease its road, 
a statute authorizing it to mortgage the road will not 
be construed as impliedly prohibiting a lease,*® but 
the lease will be enjoined at the instance of the mort- 
gage trustee, where its terms are prejudicial to the 
rights of creditors as secured by the statute author- 
izing the mortgage.’ 

Remedies. A lease invalid as to creditors will 
be set aside in an action brought by them for the 
purpose,® but mortgage bondholders who stand upon 
a security taken in express subjection to the lease 
cannot maintain such a suit.® If the lessee cove- 
nants to discharge all valid liens, creditors haying 
such liens may sue in equity to enforce their pay- 
ment,*° and rents due under a lease are subject to 
garnishment by creditors of the lessor.11_ The lessee 
is liable in equity to a judgment creditor of the les- 
sor for a fraudulent diversion of the proceeds of 
bonds of the lessor which would otherwise have been 


preferences). 
Bittenbender v. 
R. Co., 40 Pa. 269. 
Middletown v. Boston, ete., R. 


Sunbury, etc., 


NYS 380 [aff 240 N. Y. 708 mem, 148 
NE 768 mem]; Peabody v. Interbor- 
ougn Rapid Transit Co., 124 Misc. 801, 
209 NYS 876 [aff 213 App. Div. 866 
mem, 209 NYS 893 mem (aff 240 N. 
Y. 708 mem, 148 NE 768 mem)]; Bow- 
ers v. Interborough Rapid Transit 
Co; 121 Misc. 250,201 NYS .198 [aft 
208 Arp. Div. 768 mem, 202 NYS 917 
mem]. 

{a] Liability question of law.— 
The liability of a lessee railroad up- 
on its guaranty of dividends, indorsed 
on stock certificates of the lessor in 
accordance with the provision of the 
lease, is a question of law. Peabody 
v. Interborough Rapid Transit Co., 
124 Misc. 801, 209 NYS 376 [aff 213 
App. Div. 866 mem, 209 NYS 893 mem 
(aff 240 N. Y. 708 mem, 148 NE 768 
mem) ]. 

88. Bowers v. Interborough Rapid 
Transit Co., 121 Mise. 250, 201 NYS 
198 [aff 208 App. Div. 768 mem, 202 
NYS 917 mem]. 

89. Peabody v. Interborough Rap- 
id Transit Co., 124 Misc. 801, 209 NYS 
376 [aff 213 App. Div. 866.mem, 209 
NYS 893 mem (aff 240 N. Y. 708 mem, 
1458 NE 768 mem)]. 

90. See supra § 499. 

91. St. Louis, ete., R. Co. v. Terre 
Haute, ete; Re Col, 145 US: 393,712 
SCt 9538, 36 LL. ed. 748 [aff 33 Med. 
410]; Eakin v. St. Louis, etc., R. Co., 
8 F. Cas. No. 4,236. 

92. .U. S.—St:. Louis, ete., R. Co:rv. 
Merre Haute, etc.; R. Co.,. 145 Un S. 
393, 12 SCt. 953, 36 L. ed. 748 [aff 33 
Fed. 410]; Eakin v. St. Louis, etc., R. 
Co," Sa) Cas) Nov 4,236. 

N: H.—Boston,.etc., R. Co. v. Bos- 
ton, etc., R. Co., 65 N. H. 393, 23 A 529. 

N. J.—Mills v. New Jersey Cent. R. 
Co., 41 N. J. Eq. 1, 2 A 453. 

IN. .C:-—Hill. v, Atlantic, ete... R.. Co., 
148 N. C. 539, 55 SE 854, 9 LRANS 
606. 

R. I.—Boston, ete., R. Co. v. New 
Work, eter it) CO. uke IR. 12260. 

[a] Delay of fifty-four days is not 
such laches as to bar an action to an- 
mul the lease. Mills v. New Jersey 


ized and therefore ultra vires and 
void, stockholders who did not con- 
sent thereto are not estopped by lapse 
of time or the receipt of benefits un- 
der the lease to sue to have it de- 
clared invalid and annulled. Tippe- 
eanoe County v. Lafayette, etc., R. 
Co., 50 Ind. 85. 

94. Eakin v. St. Louis, etc., R. Co., 
8 F. Cas. No. 4,236. 

95:. (St. Louis, etc. RR. Co. v.. Terre 
Haute, etc., R. Co., 145 U. S. 393, 12 
SCt 953, 36 L. ed. 748 [aff 33 Fed. 
410]. 

96. Boston, etc., R. Co. v. Graham, 
179 Mass. 62, 60 NE 405; State v. 
Boston, ete., R. Co., 76 N. H. 146, 80 
A 858; Boston, etc:, R. Co. v. Boston, 
CtGs) Re (COM AOD Ne Hn Boo, m2oucA aolails 
See Memphis, etc., R. Co. vy. Grayson, 
88 Ala. 572, S 122, 16 AmSR: 69 
(stockholder voting for lease is es- 
topped to attack its validity as long 
as the company remains committed 
thereto). 

‘fa] Rule applied.—Even under a 
statute authorizing a lease by a vote 
of the majority of stockholders and 
providing that any stockholder may 
dissent within a specified time, and 
that in such case the lessee shall ac- 
quire such stock at its valuation, 
stockholders who voted for the lease 
eannot file a dissent under the stat- 
ute and require the lessee to purchase 
their stock. _ Boston, ete., R. Co. v. 
Graham, 179 Mass. 62, 60 NIX 405. 

97. Westchester F. Ins. Co. v. 
Syracuse, ete., R. Co., 97 Misc. 471, 
161 NYS 759 [rev on other grounds 
192 App. Div. 463, 183 NYS 602 (aff 
233 N. Y. 600 mem, 135 NE 934 mem) ]. 

98. Memphis, etc., R. Co. v. Gray- 
son, 88 Ala. 572, 7S 122, 16 AmSR 69. 

99. Cleveland, ete. R. Co. v. La. 
Crosse, ete., R. Co., 5, F.. Cas. No. 2,- 
887. 

1. Bittenbender v. Sunbury, etc., 
R. Co., 40 Pa, 269; Lucas v. Sunbury, 
ete., R. Co., 32 Pa. 458. See Gratz v. 
Pennsylvania R. Co., 41 Pa. 447 (hold- 
ing lease not to be an assignment in 
trust for the benefit of creditors with 
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4. Chicago, etc., R. Co. v. Chicago 
Third Nat. Bank, 134 U. S. 276, 10 SCt 
550, 33 L. ed. 900. 

5. Chicago, etc., R. Co. v. Chicago 
Third Nat. Bank, supra. 

6. Phillips v. Eastern R. Co., 138 
Mass. 122. 

7. Phillips v. Eastern R. Co., su- 
pra. 

8. Cleveland v. La Crosse, ete., R. 
Cos} HaCas INO. 2 8 oaE 

[a] For example, a lease to a par- 
ticular creditor to be operated by him 
indefinitely, according to his own dis- 
cretion and for his own benefit. 
Cleveland v. La Crosse, ete., R. Co., 
5 F. Cas. No. 2,887. 

9. Vermont R. Co. v. Vermont Cent. 
Ri Cou34. Natal. 

10. Chicago, etc., R. Co. v. Chicago 
Third Nat. Bank, 134 U. S. 276, 10 SCt 
550, 33 L. ed. 900 [aff 26 Fed. 820]. 

[a] Rule applied.—Where a rail- 
road company in debt leases its road 
and property to another company, 
which agrees to pay all judgment 
liens against the lessor and to com- 
plete the road, and the two companies 
execute a deed of trust to secure 
bonds of the lessor, the proceeds of 
which are received py the lessee and 
partly used for its own benefit, the 
lessee is, in equity, liable for debts 
which existed against the lessor be- 
fore the lease, although they were not 
reduced to judgment. Chicago, etc., 
R. Co. v. Chicago Third Nat. Bank, 
134 U..S. 276, 10 SCt 550, 33 L. ed. 900 
{aff 26 Fed. 820]. 

ll. Milwaukee, ete, R. Co. vw: 
Brooks Locomotive Works, 121 U. S. 
430, 7° SCt° 1094, 30 I. “ed: 995. 

{a] Thus, where the leased road is 
operated by a mortgage trustee of the 
lessee, without assuming or taking 
any assignment’ of the lease, the obli- 
gation to pay for such use is to the 
lessor and the amount due subject to 
garnishment. Milwaukee, etc., R. Co. 
v. Brooks Locomotive Works, 121 U. 
S. 430, 7 SCt 1094, 30 L. ed. 995. 
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available for the payment of the lessor’s debts,?? 
and the lessee is not relieved from such lability by 
the fact that it afterward expended a larger sum 
in betterments and extensions of the leased road.+* 
Where, simultaneously with the execution of a lease, 
and as part of the same transaction, certain mort- 
gages and agreements are made for the benefit of 
bondholders, a trustee for such bondholders may 
sue to compel the lessee specifically to perform its 
agreement to operate the road,+* or to recover dam- 
ages for the breach of conditions of the lease;**° but 
where the trustee in such an action for the benefit of 
the bondholders recovers judgment against the lessee, 
the fact that the lessee denied the breach and resisted 
a recovery will not prevent it from asserting as own- 
er of a portion of such bonds its right to a pro rata 
share of the recovery.1® 

[§ 530] 12. Continuance and Termination—a. In 
General. The duration of the term of a railroad 
lease, as in the case of other leases,'? is governed 
primarily by the provisions thereof.1® - If its termi- 
nation is provided for upon a specified notice by 
either party, in the absence of such termination it 
will be presumed to continue in existence,'® although 
it is no longer fulfilling its funection;?° but the lease 
is terminated where the stipulated notice is properly 
given.?! Jf the contract of the parties provides for 
a lease to be terminated upon notice, and also for 
services to be performed by the lessor for the lessee 
over a term of years at a specified price, such provi- 
sions are independent of each other,?? and the lease 
may be terminated without regard to the arrange- 
ment for future services.?° 

Remedies. Where the lessee wrongfully refuses 
to allow the lease to be terminated upon proper no- 
tice and reéntry by the lessor, basing its refusal upon 


12. Northern Pac. R. Co. v. Boyd, |{ [a] 


228 U. S. 482, 33 SCt 554, 57 L. ed. 931 
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[8§ 529-531 
a collateral contract, the lessor may protect its rights 
by injunction as well as by action at law.?* 

[§ 531] b. Rescission or Cancellation.2®° Author- 
ity to cancel a lease by mutual consent will be im- 
plied from the power to enter into it,?® but the same 
consent of the stockholders as is necessary for its 
authorization in the first instance?’ is essential to 
authorize its subsequent rescission.2* Where a com- 
pany has made a lease which is ultra vires and void, 
it may rescind or abandon it at any time,”® and ought 
to do so at the earliest opportunity.°° So also a les- 
see desiring to rescind the lease for fraud or breach 
of warranty must act promptly upon discovering the 
fraud or breach.?1, Where the lease is not void but 
merely voidable, the right to a rescission may be 
lost by laches®? or acquiescence.?? 

Grounds for rescission or cancellation. In the 
absence of fraud, one of the companies is not enti- 
tled to a decree for the cancellation of a lease mere- 
ly because its directors have been guilty of an error 
of judgment in regard to its terms.** A decree for 
the sale of a portion of the leased road to satisfy a 
mortgage made prior to the lease is not while un- 
executed such an eviction of the lessee by paramount 
title as to entitle the lessee to a rescission,®® nor will 
the appointment of a receiver,*® who is merely a re- 
ceiver of the rents and profits due from the lessee 
and is under instruction not to interfere with the 
lessee’s possession, have such effect.?7° The court 
will not, upon failure of the lessor to perform its 
covenants, decree a rescission of the lease if such a 
decree would be inequitable.®® 

State as party. The state is not an indispensable 
party to a suit to cancel,®® although the lease is 
claimed to be in violation of certain covenants of a 
mortgage which in turn are alleged to be illegal, so 
App. Div. 210, 108 NYS 707 [aff 196 


Y. 509 mem, 89 NE 1103 mem]. 
Jesup vy. Illinois Cent. R. Co., 


lease 


{aff 177 Fed. 804, 101 CCA 18 (aff 170 
Fed. 779) ]. 

{a] Diversion held fraudulent, 
where the president of a railroad, who 
controlled a majority of its stock, 
contracted to lease its property to 
another company for nine hundred 
and ninety-nine years, to sell to the 
lessee its supplies and material on 
hand, and to deliver to it fifty-one per 
cent of the stock of the lessor, and 
where, by the agreement, the lessor 
company was to make an issue of 
mortgage bonds, a portion of which 
were to be retained by the trustee to 
take up a prior issue, the agreement 
being carried out, and the remaining 
bonds so issued by the lessor, which 
constituted the greater part delivered 
to the president of the lessor, and re- 
tained by him and his associates in 
payment for the valuable stock they 
transferred to the lessee. Northern 
Pac. R. Co. v. Boyd, 228 U. S. 482, 
SYSCt 554,,57' Li. ed. 931% 

13. Northern Pac. R. Co. v. Boyd, 
228 Us Seton, so Set -b54, -57* loved! 
931 [aff 177 Fed. 804, 101 CCA 18 (aff 
170 Fed. 779)]. 

14. Schmidtz v. Louisville, ete., 
R. Co., 101 Ky. 441, 41 SW 1015, '19 
KyL 666, 38 LRA 809. 


15. Louisville, ete. R. Co 
Schmidt, 112 Ky. (ae 66 SW 629, 23 
KvL 2097. 

16. Louisville First Nat. Bank vy. 
Louisville, ete., R. Co., 79 SW 280, 25 
KyL 2051. 


17. See Landlord and Tenant § 51. 

18. See cases infra this section. 

19. -Clark: v. St. Lowis,, -etc;,,.R.'Co., 
132 Ark. 257, 201 SW 111. 

20. Clark v. St. Louis, etc., R. Co., 
supra. 


way for a lumber mill provided for 32. 


termination on thirty days’ notice by 
either party it will, it appearing that 
the lease had not been so terminated, 
be presumed to continue in existence 
although the mill had ceased to oper- 
ate and was no longer fulfilling its 
function of developing freight for the 
railroad. Clark v. St. Louis, etc., R. 
Co., 1382 Ark. 257, 201 SW 111. 

21. Henderson v. Seaboard Air 
Line R. Co., 148 Ga. 385, 96 SE 995; 
Chicago Great Western R. Co. v. Iowa 
Sere R. Co., 142 Iowa 459, 119 NW 

[a] Evidence held sufficient to 
show a proper notice terminating the 
lease. Chicago Great Western R,. Co. 
v..lowa Cent. R. Co., 142 Iowa 459, 
119 NW 261 (correspondence between 
the two railroad companies). 

22. Chicago Great Western R. Co. 
v. Iowa Cent. R. Co., supra. 

23. Chicago Great Western R. Co. 
v. Iowa Cent. R. Co., supra. 

24. Chicago Great Western R. Co. 
v. Iowa Cent. R. Co., supra. 

25. Of leases generally see Land- 
lord and Tenant §§ 453-458. 

26. Harkness v. Manhattan R. Co., 
54 N. Y. Super. 174 [aff 55 N. Y. Su- 
per. 532 (aff 113 N. Y. 627 mem, 20 
NE 877 mem)]; Henry v. Pittsburg, 
eee R. Co., 50 OhS&CP 41, 2 OhNP 

1 
See supra § 499. 

28. Henry v. Pittsburg, ete., R. Co., 
5 OhS&CP 41, 2 OhNP 118. 

29. Thomas v. West Jersey R. Co., 
101° U. S271,25 Li. ed? 950: 

30. Thomas vy. West Jersey R. Co., 
supra. 

31. Knickerbocker Trust Co. v. 
O’Rourke Engineering Constr. Co., 124 


43 Fed. 483. 

33. Jesup v. Illinois Cent. R. Co., 
supra; Barr v. New York, etc., R. Co., 
125_N.. Y. 263, 26 NE 145 [rev 52 Hun 
555, 5 NYS 623]; Knickerbocker 
Trust Co. v. O’Rourke Engineering 
Constr. Co., 124 App. Div. 210, 108 
NYS 707 [aff 196 N. Y. 509 mem, 89 
NE 1103 mem]. 

[a] Sublease.—The lessee of rail- 
road cars waives any right to disaf- 
firm the lease for breach of warranty 
where, without attempting to rescind 
or suggesting any ground: justifying 
a rescission, it makes an arrangement 
for subleasing cars not needed by it. 
Knickerbocker Trust Co. v. O’Rourke 
Engineering Constr. Co., 124 App. Div. 
210, 108 NYS 707 [aff 196 N. Y. 509 
mem, 89 NE 1103 mem]. 

34 Jesup v. Illinois Cent. R. Co., 
43 Fed. 483. 

35. Pittsburg, etc.,,.R., Co. vi- Co- 
lumbus, ete., R. Co., 19 F. Cas. No. 
14,297, 8 Biss. 456 [app dism 154 U. 
S.'626 mem, 14 SCt 1180 mem, 24 L. 
ed. 270 mem]. 

36. Effect of appointment of re- 
ceiver generally see infra §§ 849-852. 

37. Pittsburg, ‘etc., R. Co. v. Co- 
lumbus, etc., R. Co., 19 F. Cas. No. 
11,197, 8 Biss. 456 [app dism 154 U. S. 
626 mem, 14 SCt 1180 mem, 24 L. ed. 
270 mem]. 

38. Pittsburg, etc., R. Co. v. Co- 
lumbus, ete., R. Co., supra. 


Specific performance of lessor’s 
covenants see supra § 517 

39. U. S. Mortgage, etc., Col avs 
Missouri; ete, RCo: 272 Fed. 458 


[den reh 269 Red. 497, and. certiorari 
den 256 U. S. 699 mem, 41 SCt 538 
mem, 65 L. ed. 1177 mem]. 


re ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


531-534] 


that if the lease is abrogated, the parties will become 
lable to a forfeiture.*° 

[§ 532] c. Forfeiture. In accordance with the 
general rule,*+ forfeiture of a railroad lease is not 
favored by the courts,*? and provisions in the lease 
will, in cases of reasonable doubt, be construed as 
covenants, breach of which may be compensated by 
damages, rather than as conditions subsequent. en- 
tailing a forfeiture.4® Where the lease provides in 
case of a breach of any of its covenants for a right 
of reéntry by the lessor, and a termination of the 
rights and interests of the lessee, any breach of such 
covenants entitles the lessor to maintain an action 
for its forfeiture;** but a forfeiture will not be de- 
clared where the lessor did not elect so to declare it 
at the time of the breach, and the covenant was 
afterward performed by the lessee prior to the in- 
stitution of suit.t° It is competent for a state to 
provide that a foreign railroad company shall not 
enjoy a lease of a railroad in such state until it ac- 
quires it in conformity to the statutes, and that a 
failure to conform to the statutes shall be a ground 
for forfeiture of the lease.*® 

[§ 533] 13. Modification.4? The power to enter 
into a lease witl impliedly authorize the companies 
by mutual consent subsequently to modify its 
terms,*® but the same consent of the stockholders 
as is necessary for the authorization of a lease in 
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the first instance*® is essential to authorize a sub- 
sequent modification of its terms.°® If such econ- 
sent is not necessary to execute a lease, it is not nec- 
essary to modify one.>+ A requirement in the lease 
that certain modifications can be made only with the 
unanimous consent of the lessor’s stockholders may, 
it has been held, be waived where the lease creates 
only obligations running from lessor to lessee.®” 

[§ 534] D. Contracts for Control, Operation, or 
Use of Railroads or Incidental Facilities®**—1. Right 
To Make Contracts—a. In General. While railroad 
companies, when not contracting in their character 
of common earrier, have the same right of contract 
as other corporations or persons,®+ they’can make 
only such contracts with regard to the control, oper- 
ation, or use of their roads or incidental facilities 
as are within the powers expressly granted by their 
charters or other statutes, or may be implied as be- 
ing fairly incidental thereto,®® and they cannot, with- 
out legislative authority, make any contract which 
incapacitates them from performing their publie¢ 
duties®® or delegate such duties to another,°’ al- 
though the mere fact that the contract may in the 
future interfere with the proper performance of 
public duties does not affect its validity.°* A com- 
pany cannot, without legislative authority, by any 
form of contract turn over its road and franchises 
to another company,°® nor can any other company 


40. U. S. Mortgage, ete, Co. v. 
Missouri, etc., R. Co., supra. 

41. See Landlord and Tenant § 232. 
42. Hill v. Atlantic, etce., R. Co 
a Ne C3'589,"05 (SH 854, 9 LRANS 
43. Hill v. Atlantic, etc., R. Co., 

supra. 
{a] Particular provision con- 


strued.—Where a lease provided that 
the lessee covenanted during the con- 
tinuance of the term not to fix or es- 


tablish rates of local freight at a 


higher average rate than the average: 


local freight tariff of the lessor at the 
time the lease was executed, but no 
clause of forfeiture was annexed, the 
provision was in the form of a cove- 
nant, the breach of which did not en- 
tail a forfeiture of the lease, but 
rather afforded an action against the 
lessee for damages. Hill v. Atlantic, 
ete., R. Co., 143 N. C. 539, 55 SH 854, 
9 LRANS 606. 
44.. South Carolina, etc., R 


Augusta Southern R. Co} 114 Gan 420, 


36 SE 593. 

45. South Carolina, ete., R. Co. v. 
Augusta Southern R. Co., supra. 

46. Louisiana, etc., R. Co. v. State, 
75 Ark. 435, 88 SW 559 (holding, how- 
ever, that the statute of 1901, provid- 
ing for the forfeiture of such a lease 
if not made in conformity with the 
statute, is not retroactive). 

47. Of leases generally see Land- 
lord and Tenant §§ 448-452. 

48. Harkness v. Manhattan R. Co., 
54 N. Y. Super. 174 [aff 113 N. Y. 627 
mem, 20 NE 877 mem]; Henry v. 
Pittsburg, ete., R. Co., 5 OhS&CP 41, 
2 OHNP 118. 

49. See supra § 499. 

50. March v. Eastern R. Co., 43 N. 
H. 515; Continental pests Co. v. New 
York, ete., R. Co., 187 N. 225, 79 NE 
1026 [aff "103 App. Div. Ye, $3 NYS 
27]; Metropolitan El. R. Co. v. Man- 
hattan El. R. Co., 11 Daly (N. Y.) 373, 
14 AbbNCas 103; Peabody v. Inter, 
borough Rapid Transit Co., 121 Mise: 
647, 202 NYS 287 [mod on _ other 
grounds 212 App. Div. 502, 209 NYS 
380 (aff 240 N. Y. 708 mem, 148 NE 
768 mem)]; Henry vy. Pittsburg, etc., 
R. Co., 5 OhS&CP 41, 2 OhNP 118, 
See Harkness v. Manhattan R. Co., 54 
N. Y. Super. 174 [aff 55 N. Y. Super. 
532 (aff 113 N. Y. 627 mem, 20 NE 
877)] (authorization by a majority of 
the stockholders). 


51. Beveridge v. New York El.iR. 
oe 112 N. Y. 1, 19 NE 489, 2 LRA 


fal Rule applied.—Where the di- 
rectors may authorize the lease in the 
first instance without the consent of 
the stockholders, they may also, with- 
out such consent, modify the terms of 
the lease and reduce the amount of 
the rent Cree for. Beveridge v. 
New York, etc., Co7dil2 NY. ay. 19 
NE 489, 2 GRA eis 

52. Peabody v. Interborough Rapid 
Transit Co., 121 Misc. 647, 202 NYS 
287 [mod on other grounds 212 App. 
Div. 502, 209 NYS 380 (aff 240 N. Y. 
708 mem, 148 NE 768 mem)]. But 
see Peabody v. Interborough Rapid 
Transit Co., 124 Mise. 801, 209 NYS 
376 [aff 213 App. Div. 866 mem, 209 
NYS 893 mem (aff 240 N. Y. 708 mem, 
148 NE 768 mem)] (holding that, 
where a lease required unanimous 
consent of the lessor’s stockholders 
to reduce the seven per cent dividend 
rental guaranteed by the lessee, and 
agreement for such reduction by the 
holders of more than ninety per cent 
of stock was not intended to bind 
nonassenting stockholders, there was 
no modification of the lease as to non- 
assenting stockholders, and as to them 
the guaranty continued in effect). 

53. Contracts between railroad and 
telegraph companies see Telegraphs 
and Telephones [87 Cyc 1622]. 

Powers and duties of receiver as to 
traffic contracts see infra §§ 849-852. 

54. Missouri, etc., R. Co. v. Carter, 
95 Tex. 461, 68 SW 159; Hicks v. 
Gulf, etc, R. Co., (Tex. Civ. A.) 212 
Sw 840. 

55. Pennsylvania R. Co. v. St. 
Louis, etc., R. Co., 118 U. e 
SCt 1094, 30 L. 
Hades OXe 24, 30 L. ed. 284; 
Madison, ‘ete., R. Co., 21 How. (U. 8S.) 
441, 16 L. ed. 184; American Lumber 
Core Tombigbee Valley R. Co., 154 
Ala. 385,45. S 911;°--Bast Anglian R. 
Co. v. Eastern Counties R. C6;,) Lae Ce; 
B. 775, 73 ECL 775, 138 Reprint 680; 
Shrewsbury, CLC, ’R. Co. v. North 
Western R. Co., 6 H. L. Cas. 113, yey Re- 

print 1237 [aff 4 De GM. & G. To Mo8 
EngCh 90, 43 Reprint 451]. 

[a] Purchase of steamboat to run 
in connection with a railroad is an un- 
authorized departure from the busi- 
ness of the company. Pearce v. Madi- 
son, etc., R. Co., 21 How. (U. S.) 441, 


for) 
x 


16 L. ed. 184. 

56. Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 139 U. S. 24, 
11 SCt 478, 35 L. ed. 55; Thomas v- 
West, Jersey R. Co., 104 Us S271, 25 
L. ed. 950; American Lumber Co. v. 
Tombigbee Valley R. Co., 154 Ala, 385, 
45 S 911: Koontz v. Baltimore, etce., 
R. Co., 220 Mass. 285, 107 NE 973, 
LRA1915D 838; Beman v. Rufford, 
1 Sim. N. S. 550, 40 EngCh 550, 61 Re- 
print 212. 

[a] Possession of freight cars of 
an interstate railroad by another rail- 
road for use, pursuant to agreement, 
as part of its own equipment while 
they remained in its possession, does 
not violate any rule of public polioy: 
Koontz v. Baltimore, etc., R. Co., 220 
Mass. 285, 107 NE 973, LRAI915D 838. 

57. Thomas v. West Jersey R. Co., 
101 U.S. 71,°25 L. ed. 950;>-Beman: v. 
Rufford 1 Sim. N. S. 550, 40 EngCh 
550, 61 Reprint 212. . 

58. Union Pac. R. Co. v. Chicago, 
ete R.2Co.7'168 Un S. 2564516 SC 732 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]. 

[a] Disabling effect in view of in- 
creased business.—The fact that a 
contract by one railroad granting to 
another a joint use of its terminal and 
trackage facilities may, by reason of 
increased business in the future, in- 
terfere with the proper performance 
by the former of its duties, will not 
affect the validity of the contract 
where there is no present interference 
or ground to apprehend that such will 
be the case within any reasonable 
time. Should the contingency occur, 
the courts are competent to relieve 
from the consequences of the changed 
conditions. Unioh Pate. R. Co. v. Chi- 
cago, etc., R. Co., 163 U. S. 564,16 SCt 
1173, 41 Li, ed. 265 [aff 51 Fed. 309, 2 
CCA’ 174 (aff 47 Fed. 15)]. 

59.° Pennsylvania R. Co. v. St. 
Louis, ‘ete., R:' Co.,118°U. S’290, 64SCt 
1094, 30 L. ed. 83, 118 U. S. 630, 7 SCt 
24, 30 L. ed. 284; Harle v. Seattle, etc., 
R. Co., 56 Fed. 909; American Lumber 
Co. v. Tombigbee Valley R. Co., 154 
Ala. 385, 45 S 911; Winch v. Birken- 
head, etc., R. Co., 5 De G. & Sm. 562, 
64 Reprint 1243; Great Northern R. 
Co. v. Eastern Counties R. Co., 9 Hare 
306, 41 EngCh 306, 68 Reprint 520; 
Beman v. Rufford, 1 Sim. N. S. 550, 
40 EngCh 560, 61 Reprint 212. 

Power to lease road see supra §§ 
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without similar authority make any contract to re- 
ceive and operate the road and franchises of the 
first,°° nor can one railroad company guarantee the 
performance by another of a contract which the lat- 
ter had no authority to make.*t A railroad com- 
pany cannot be compelled to enter into traffic con- 
tracts or contracts for trackage or terminal facili- 
ties with other companies,®? and a constitutional 
right to establish a physical connection of the tracks 
of one company with those of another confers no 
right to a business connection.°? Where a special 
act provides that one company shall have running 
powers over the road of another and that any dif- 
ferences which may from time to time arise between 
the companies shall be settled by arbitration, it is 
not a condition precedent to the exercise of such 
powers that existing differences shall first be so set- 
tled.®4 

Interest and convenience of public. While con- 
tracts are contrary to public policy which tend to 
disable a railroad company from performing its pub- 
lic duties,®®> or which tend to stifle competition,®® 
the rule is otherwise where the contract tends to 
increase facilities for connections, through transpor- 
tation, or otherwise to promote the interest and con- 
venience of the public.®* Statutes will be liberally 
construed to sustain contracts of this character,®* 
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and if the subject matter of the contract is not for- 
eign to the purposes for which the company was 
created, and it may fairly be regarded as incidental 
to, or consequential upon, those things which the 
legislature has authorized, it ought not, unless ex- 
pressly prohibited, be held ultra vires.°® The va- 
lidity of the contract must be determined not by the 
form of expression or name given to it by the par- 
ties, but by what rights and privileges are in fact 
granted and what burdens and obligations as- 
sumed.7° So, as being within the implied powers 
of such companies or the proper construction and 
application of governing statutes, contracts of the 
following types have been held valid: A contract 
between companies for the joint or interchangeable 
use of their tracks,’! bridges,’? or terminal facili- 
ties;7? a contract between two companies for the 
operation by one of the road of the other for a lim- 
ited period;?* a contract between a railroad com- 
pany and a shipping company for a certain amount 
of space on the vessels of the latter to be filled with 
goods transported by the railroad company;7*% a 
contract between a railroad company and a ter- 
minal company conveying property of the former 
to secure a more efficient and economical operation 
thereof;7° a contract by a railroad company for the 
lease of a hotel at the terminus of its road located 


496-503. 
60. Pennsylvania R. Co St. | 27 L. ed. 413; 
Mouis; ete.,, Re Co.. 11S. s. 490, 6 | v. St. Louis, ete, R. Co., 


SCt 1094, 30 Li. ed. San 118 U.S. 630, 7 
SCt 24, 30 L. ed. 284 Winch v. Bir- 
kenhead, etczet. Co.,” 5 De G. & Sm. 
562, 64 Reprint 1243. 

61. Pennsylvania R. Co. v. St. 
Louis, etc., R. Co., 118 U. S. 290, 6 SCt 
1094, 30 L. ed. 83, 118 U. S. 630, 7 SCt 
24, 30 L. ed. 284, 

62. Atchison, etc., R. Co. v. Denver, 
ete., Ra Cor, 11050. 0S. 1667%,.-4 SCkb85; 
28 L. ed. 291 [rev 15 Fed. 650]; Terre 
Haute, etc., R. Co. v. Peoria, etc., R. 
Co., 61 Ill. A. 405; Gillespie Terminal 
Grain Co. v. Canadian National R. Co., 
28 CanRCas 326. 

63. Atchison, etc., R. Co. v. Denver, 
CLC Cor 10a, S- 667, 44SCtalsbs 
28 L. ed. 291 [rev 15 Fed. 650]. 

64. Taff Vale R. Co. v. Barry Dock, 
ete. Co ier ean. Casso2: 

65su9Chicago) Vetes Ra iCo.tv. |} Des 
Moines Union R. Co., 254 Fed. 927, 
166 CCA 289 [certiorari granted 249 
U. S. 595 mem, 39 SCt 288 mem, 63 
L. ed. 794 mem, and mod on other 
grounds 254 U. S. 196, 41 SCt 81, 65 
L. ed. 219]; Wiggins Ferry Co. vy. 
Chicago, etc., R. Co., 128 Mo. 224, 27 
SW 568, 30 SW 430. 

Disability of railroad to absolve it- 
self from public duties generally see 
supra § 482. 

66. See infra § 537. 

67.0 Union Pacieh..Co: +v. Chicago; 
ete. Re Coie 163s U.S 645) LEaSCe al dis: 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]; Jacksonville, 
etce., R. Co. v. Hooper, 160 U. S. 514, 
16 SCt 379, 40 L. ed. 515; Chicago, 
etc., R. Co. v. Des Moines Union R. 
Co., 254 Fed. 927, 166 CCA 289 [cer- 
tiorari granted 249 U. S. 595 mem, 
39 SCt 288 mem, 63 L. ed. 794 mem, and 
mod on other pau 254 U. S. 196, 


41 Sct 81, 65 L. ed. 219]; St. Joseph, 
etc., R. Co: -v. St. Louis, etc., R. Co., 
135 Mo.:'1738, 86 SW 602, 33 LRA 607. 


68. Union Pac: -R: Co. v. Chicago, 
ete; BR. Co, 163) U.S) 564516 SCt 1173; 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15) ]. 

69. Union Pac. R. Co. v. Chicago, 
etc., R. Co., supra; Jacksonville, etc., 
R. Co. v. Hooper, 160 U. S. 514, 16 SCt 
379, 40 L. ed. 515; Pittsburg, etc., R. 


Co. v. Keokuk, etc., Bridge Co., 131 
Usp Soso tla SF SCt 770,. 33) ulusy,edsoL5 ts 
Green Bay,...ete.,, R.. Co; vs. ,Union 


Steamboat Co., 107 U. S. 98, 2 SCt 221, 
St. Joseph, etce., R. Co. 
135. Mo. 173, 
36 SW 602, 33 LRA 607; Norfolk, etc., 
R. Co. v. Shippers’ Compress Co., 83 
Va. 272, 2 SE 139. 

[a] Extent and limits of rule.— 
The rule is not limited to what is ab- 
solutely necessary for the exercise of 
the powers expressly granted, but in 
the absence of express restriction so 
lohg as the acts done, fall within the 
scope and purpose of the creation of 
the company and the reasonable con- 
templation of its charter, the company 
is no more restricted in the exercise 
of its implied contractual powers than 
a natural person. St. Joseph, etc., R. 
Co. v. St. Louis, ete., R. Co., 135 Mo. 
173, 36 SW 602, 33 LRA 607. 

70. Union Pac. R. Co. v. Chicago, 
ete Re Co: 7163 OU 185564, AGS Cty 735 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]; Barle v. Seattle, 
etc., R. Co., 56 Fed. 909; St. Joseph, 
eter, RiiCo. zv, 'Stznbouis rete, , RaiCo., 
135 Mo. 173, 36 SW 602, 33 LRA 607. 

[a] Rule applied: (1) Where an 
alleged traffic contract was held to be 
an invalid transfer by one company 
of the control of its road to another, 
Barle v. Seattle, ete., R. Co., 56 Fed. 
909. (2) Where an instrument 
termed a “lease” was held to be not 
a lease but a valid ‘operating con- 
tract.” “St. Joseph, ete.,; RCo. vo St. 
Louis, etc., R. Co., 135 Mo. 173, 36 SW 
602, 33 LRA 607. (3) Whsre a con- 
tract, although termed a “lease,” was 
held to be a valid contract for track- 
age and terminal facilities. Union 
Pac. R. Co. v. Chicago, etc., R. Co., 163 
UW: S..564, 16 SCt 1173, 41 Li. -ed..265 
[aff 51 Fed. 309, 2 CCA 174 (aff 47 
Fed. 15)]. 

71. U. S.—Union Pac. R: 
Chicago, etc., R. Co., supra. 

Ga.—Georgia R., etc., Co. v. Maddox, 
116 Ga. 64, 42 Sf 315. 

Mass.—New York Cent. R. Co. v. 
Central New England R. Co., 264 
Mass. 128, 162 NE 324 [aff 279 U.S. 
415, 49 Sct ; 3D S,, oun CGard LOls 

Mich. Michigan Cent. R. Co 
Pere Marquette R. Co., 128 Mich. 333, 
87 NW 271. 

N. Y.—Jourdan v. Long Island R. 
Co;, 6 NYSt (89~ afi, 115) Neen 8 05, 22, 
NE 153]. 

Oh.—Kanawha, etc., R. Co. v. State 
Public Utilities Commn., 96 Oh. St. 


Com vs 


414, 117 NE 353. 

[a] Title of company making 
agreement.—The railroad permitting 
another to use its tracks need not own 
the fee to the right of way, a statu- 
tory taking of land for general pur- 
poses being sufficient to authorize the 
agreement. New York Cent. R. Co. 
v. Central New England R. Co., 264 
Mass. 128, 162 NE 324 [aff 279 U. S. 
415, 49 SCt 358, 73 L. ed. 770]. 

72. Union Pac. R. Co. v. Chicago, 
etc., its Co.,-163 U.S. 564, 16 SCt 11%3; 
41.L, ed. 265 [aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]; Northern Pac. 
R. Co. v. Wisconsin Cent. R. Co., 117 
Minn. 217, 135 NW 984. 

73. Union Pac. R. Co. v. Chicago, 
ete; R. Cos. 163 U.S, 5645 1G S Cte. 
41 L. ed. 265 {aff 51 Fed. 309,.2 CCA 
174 (aff 47 Fed. 15)]; Georgia R., etc., 
Co. v. Maddox, 116 Ga. 64, 42 SE 315; 
Michigan Cent. R. Co. v. Pere Mar- 
quette R. Co., 128 Mich. 333, 87 NW 


271. 

74. Tllinois Midland R. Co. v. Peo., 
84 Ill. 426; St. Joseph, etc., R. Co. v. 
St. Louis, ‘etc., R. Co., 135 Mo. 173, 36 
Sw 602, 33 LRA 607; Michigan Cent. 
R. Co. v. Wealleans, 24 Can. S.C. 09 
[revs212Ont. AG 297]. 

[a] Rule applied to a contract by. 
which one railroad company which 
was in financial difficulties contract- 
ed with another company to operate 
its road for a term of years, the road 
to be operated under the supervision 
of the company owning it, and the 
earnings to be accounted for and ap- 
plied to its use and benefit. St. 
Joseph, ete., R. Co. v. St. Louis, etc., 
Ree en 135 Mo. 173, 36 SW 602, 33 LRA 

[b] Statutes applied: (1) The 
statute of 1885, authorizing railroad 
companies to make contracts and ar- 
rangements with each other for leas- 
ing and running their respective roads 
or any part thereof. Illinois Mid- 
land R. Co. v. Peo., 84 Ill. 426. (2) 
Dominion Railway Act of 1879. 
Michigan Cent. R. Co. v. Wealleans, 24 
Can. S.-C. 309 Prev. 21 OntiA® 297]. 

74. Norfolk, etc., R. Co. v. Ship- 
Bers Compress Co., 83 Va. 272, 2 SH 


75. Chicago, vete,, Rr 'Go.. vs) Des 
Moines Union R. Co., 254 Fed. 927, 166 
CCARZ 39) [certiorari granted 249 Uz. 
S. 595 mem, 39 SCt 288 mem, 63 L. ed. 
794 mem, and mod on other grounds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 534-535] 


at a distance from any town;7* and contracts be- 
tween railroad companies and bridge companies ;** 
but a contract between a railroad company and a 
bridge company made for the purpose of operating 
a road beyond the terminus authorized by law is ul- 
tra vires and void."® 

Partnership agreement. A railroad company can- 
not, except by legislative authority, enter into a 


‘partnership with another railroad company.’ 


[§ 535] b. Continuous or Connecting Lines—(1) 
In General. Traffic contracts between connecting 
roads for through transportation are not contrary to 
publie policy but are beneficial to the public,®® par- 
ticularly where they are intended not to defeat, but 
to meet, ecompetition,®! and are in some cases ex- 
pressly authorized by constitutional or statutory pro- 
visions.°? There are also statutes authorizing one 
railroad company for the purpose of effecting con- 
nections to assist in the construction or extension 
of another road.*? The provisions of these contracts 
and the charter and statutory provisions applicable 
thereto are so varying that few general rules can 
be laid down.*+ 

Joint operation, control, or liability. It has been 
held that, while railroad companies may lawfully 
make a business connection for through traffic where 
each company separately operates its own road, the 
companies cannot form a partnership arrangement 
for the joint operation by both of the entire line 
and a division of the profits,®**® or although separately 
operated agree to share jointly the accidental loss- 
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es in the through traffic occurring on both roads;** 
but elsewhere it has been held that two companies 
whose roads form a continuous line may enter into 
a joint arrangement for operating their roads as 
one line and become jointly liable for money bor- 
rowed in the furtherance of the business of such 
line,®* or contract for the joint purchase and owner- 
ship of locomotives to be run over both roads.**® 

Transfer of practical control and management. 
Under the statutes governing, it has been held that 
one company may transfer the practical control and 
management of its road and property to a connecting 
line to be operated as a part of the system of such 
connecting line.®® 

Miscellaneous agreements. It has been held in 
different jurisdictions, either as being within the 
implied powers or the application of governing stat- 
utes, that connecting railroads may make traffic 
contracts for through transportation over their 
lines,®® or with connecting boat lines,®! or ferries,°®? 
and that the companies may act together in fixing 
rates and agreeing upon a uniform rate for through 
traffic over the entire line,?* and may agree upon 
the basis of division of the joint profits of the 
through traffic,9* which may be by an arbitrary 
schedule agreed upon and not necessarily by giving 
to each company the share earned upon its own line | 
and on that only.°®> The connecting companies may 
agree that, in so far as they may lawfully do so, 
each will deliver to the other all of the traffic con- 
trolled by it destined to points reached by way of 


ae S. 196, 41 SCt 8%, 65 Li. ed. 
oar 

76. Jacksonville, ete, R. Co. v. 
Hooper, 160 U. S. 514, 16 SCt 379, 40 
ved. 375. 

77. Pittsburgh, etc., R. Co. v. Keo- 
kui ete, Bridge.Co., isl Us S..37h, 
9 oe WUO0% Sid Ls.) COs Loi 

a 


tween a railroad company ‘and a 


_bridge company which provided for 


the use by the former of the bridge 
together with other railroad com- 
panies, each company to pay tolls 
and any deficiency in the gross 
amount so realized to be contributed 
by the companies. proportionally. 
Pittsburgh, etc., R. Co. v. Keokuk, etc., 
Bridge Co., 131 U. S. 371, 9 SCt 770, 
33 L. ed. 157. 

78. Union Bridge Co. v. Troy, etc., 
RY Co., 7 Lans. (N. Y.) 240 

79. South Carolina, ete., RIT COLN. 
pst etc,” Re Co.) 107%, Ga. 164, 33 

E 36. 


80. Hartford, ete., R. Co. v. New 
York, ete., R. Co., 26 N. Y. Super. 411; 
Dayton, etc., R. Co. v. Pittsburgh, etc., 
Re Co., 25° Oh, Cir. Ct: 705) [aff 67 Oh. 
St. 523, 67 NE 1100]; Cumberland Val- 
ley R. Co. v. Gettysburg, etc., R. Co., 
Pie Paw ol99 35. A 952: 

81. Graham v. Macon, etc., R. Co., 
120 Ga. 757, 49 SE 75. 

82. 
tory provisions. 

{a] Statutes applied—Archer v. 
Terre-Haute, ete., R. Co., 102 Ill. 493; 
Black v. Delaware, etc., Canal Co., 22 
N. J. Eq. 130; Connecticut Mut. L. 
Ins. Co. v. Cleveland, etc., R. Co., 41 
Barb. (N. Y.) 9, 26 HowPr 225; Day- 
ton, ete., R. Co. v. Pittsburgh, etc., R. 
Co., 25 Oh. Cir. Ct. 705 [aff 67 Oh. St. 
523, 67 NE 1100]; Michigan Cent. R. 
Co. v. Wealleans, 24 Can. S. C. 309 [rev 
21-Ont. Ai, 297]: 

83. See statutory provisions. 

[a] Mode of assistance.—Under 
such statutes it has been held that 
one company may assist the other: 
(1) By a loan of money, taking a 
mortgage or other security therefor. 
Baltimore v. Baltimore, etc., R. Co., 21 
Ma. 50. (2) By guaranteeing the pay- 
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Rule applied to a contract be- 


See constitutional and statu- 


ment of the interest coupons of its 
bonds. Connecticut Mut. L. Ins. Co. v. 
Cleveland, etc., R. Co., 41 Barb. (N. 
Y.)°9,.26;HowPr 225. 

[b] Intervening road.—Under the 
Kansas statute one railroad company 
may pay for the extension of another 
company’s line, which will connect 
with its own by means of an interven- 
ing road controlled by the latter. 
Missouri Pac. R. Co. v. Sidell, 67 Fed. 
464, 14 CCA 477. 

[c] Establishing uniform gauge.— 
Where, by statute, one railroad com- 
pany is permitted to aid another in 
the construction of its road, for the 
purpose of forming a _ connection 
therewith, it may render such aid for 
the purpose of establishing a uniform 
gauge upon the connecting road. 
Connecticut Mut. L. Ins. Co. v. Cleve- 
Jand;, ete. -R- Co,, 41 Barb. CN. ¥.). 9; 
26 HowPr 225. 

[d] Application of earnings to 
purchase of bonds.—A contract by 
which a company is to send all its 
traffic over a connecting railroad, the 
company operating the latter to re- 
serve one fourth of the gross earnings 
of the traffic and to apply~it to the 
purchase of a portion of the construc- 
tion bonds issued for completing the 
connection, is not ultra vires. Ohio, 
etc., R. Co. v. Short, 6 Oh. Dec. (Re- 
print) 703,. 7 AmLRec 474. 


84. See infra text and notes 85-1. 
85. Burke v. Concord R. Co., 61 N. 
H. 160. See Nashua, etc., R. Corp. v. 


Boston, ete., R. Corp., 164 Mass. 222, 
41 NE 268, 49 AmSR 454 (discussing 


the rule, but decided on other 
grounds). 

86. State v. Concord R. Corp., 62 
IN=) Et. 3,75. 

87. Chicago, ete., R. Co. v. Ayres, 


ae Ill. 644, 30 NE 687 [aff 39 Til. A. 


88. Oleottiv. Tioga R. Co. 27 N. Y. 
546, 84 AmD 298. 

89. State v. Ohio, etc., R. Co., 6 Oh. 
Ginse Cty 4t5; Oh;» ‘Cirs, Déecn 518; 
Michigan Cent. R. Co. v. Wealleans, 
24 Can. S.C. 309 [rev 21 Ont. A. 297]. 

90. Sussex R. Co. v. Morris, etc., 


R. Co., 19 N. J. Eq. 13 [rev on other 
grounds 20 N. J. Eq. 542]; Tonawanda 
Valley, etc., R. Co. v. New York, ete., 
Re Conr42 Hun 496, 4 NYSt 744; Hart- 
ford, ete., R. Co. vy. New York, 'etc., Ri 
Co; 26 N. Y. Super. 411; Cumberland 
Valley R. Co. v. Gettysburg, etc., R. 
Co., 177 (Pa. 5195.35) 245, 9525) sNidland 
R. Co. v. Great Western R. Co., L. 
R. 8 Ch. 841. 

91. Green Bay, etc., R. Co. v. Union 
Steamboat Co., 107 U. S. 98, 2 SCt 221, 
27 L. ed. 413; Graham v. Macon, ete., 
R. Co., 120 Ga. 757, 49 SE 75; Stew- 
art v. Erie, etc., Transp. Co., 17 Minn. 
372; Owen Sound SS. Co. v. Canadian 
Pac. RR. Co.,, Li Ont. 691; 

[a] Guaranteeing amount of earn- 
ings.—A contract between a railroad 
company and a connecting steamboat 
company by which the latter agrees 
to run certain boats in connection 
with the trains of the former, the 
railroad company agreeing and guar- 
anteeing that the gross earnings of 
the boats shall be at least a certain 
amount, is not invalid. Green Bay, 
ete., R. Co. v. Union Steamboat Co., 
LOT. Ons: 98, 2 SCt 221, 27 L. ed. 413. 

92. Wiggins Ferry Co. v. Chicago, 
etc., R. Co., 73 Mo. 389, 39 AmR 519. 

93. Columbus, etc., R. Co. v.:In- 
dianapolis, etc., R. Co., 6 F. Cas. No. 
3,047, 5 McLean 450. : 

[a] Corporate powers not trans- 
ferred.—By such joint action neither 
company parts with, or transfers to 
the other company, any part of its 
corporate powers. Columbus, etc., R. 
Co. v. Indianapolis, etc., R. Co., 6 F. 
Cas. No. 3,047, 5 McLean 450. 

94. Sussex R. Co. v. Morris, etc., 
R. Co., 19 N. J. Bq. 13-[rev on other 
grounds 20 N. J. Eq. 542]; Hartford, 
ete., R. Co.) v7 New York, etec., R. Co., 
26 N. Y. Super. 411; Midland R. Co. v. 
Great Western R. Co., L. R. 8 Ch. 841; 
Owen Sound SS. Co. v. Canadian Pac. 
Ra Co; 17 -Ont. 691. 

95.. Sussex R..-Co. v. Morris, etc., 
R: Co. 19 -N; J. Eq. 13 [rev.on other 
grounds 20 N. J. Eq. 542]; Owen 
Sound SS. Co. v. Canadian Pac. R. Co., 
17 Ont. 694. 
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the other,°® and use its influence to promote the 
business of the other so far as it can do so with due 
egard to its own interests;°7 but while a railroad 
company may give a particular ferry the handling 
of all its business at a certain point to the exclusion 
of rival ferries,®® it cannot bind itself not to use a 
different mode of transportation, such as a bridge, 
which will furnish a quicker and more convenient 
mode of crossing the stream.®® A traffic contract 
for through transportation may include incompleted 
extensions or branches which have been authorized 
but not such as have not been authorized at the time 
of the contract. 

[§ 536] (2) What Constitute Connecting Lines. 
In order to be a connecting road within the applica- 
tion of statutes permitting traffic contracts between 
connecting lines, the connection need not be direct 
but may be by means of an intervening road? or fer- 
ry line.’ 

[§ 537] c. Parallel or Competing Lines.* Besides 
the, federal Interstate Commerce Act and the Anti- 
Trust Act, there are in some jurisdictions constitu- 
tional or statutory provisions prohibiting in the case 
of parallel or competing roads any contracts or com- 
binations, the intention or effect of which is to give 
one the control of the other or otherwise stifle com- 
petition,® and a contract contemplating an inter- 
change of traffic between competing lines is within 
the prohibition of such statutes where one railroad 
agrees'to guaranty the bonds of the other in consid- 
eration of transfer of half the latter’s stock to stock- 
holders of the former.® Independently of such pro- 
visions, contracts and combinations which tend to 
create monopolies or destroy proper competition are 

96. Graham v. Macon, etc., R. Co.,;N. H. 531. 

120 Ga. 757, 49 SE 75; Wiggins Ferry 10. 
Co. v. Chicago, etc., R. Co., 73 Mo. 389, 


39 AmR 519; Tonawanda Valley, etc., 11. 
R. Co. v. New York, etc., R. Co., 43 
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Midland R. Co. v. London, etc., 
R. Co., Li. R. 2' Eq. 624. 16. 
Hartford, etc., R. Co. v. New 


York, etc., R. Co., 26 N. Y. Super. 411. 


[§§ 535-538 


contrary to publie policy.? So “pooling contracts” 
between competing roads are held to be invalid as 
against public policy,’ and in violation of the stat- 
utes relating to contracts and combinations between 
parallel and competing roads,® and the same rule ap- 
plies to an agreement not to construct a competing 
line,+° or to a contract by which one company agrees 
not to extend its line beyond a certain point beyond 
which it would compete with another road.1? All’ 
contracts which restrict competition are not, how- 
ever, illegal or contrary to public policy,” and where 
the agreement is between roads parallel and compet- 
ing for only a short distance, the local business in- 
significant, and the convenience to the public great, 
it may, in equity, be upheld.1? So a contract which 
merely prevents an unlimited and ruinous competi- 
tion, without raising rates to an unjust standard or 
causing the other company to violate its duties to the 
public, should be sustained,!* unless it falls within 
an express constitutional or statutory prohibition.+® 

[§ 538] 2. Requisites and Validity. General 
rules relating to contracts of corporations with re- 
spect to their formal requisites and mode of execu- 
tion1® and the authority of the officers executing the 
same?’ are, in the absence of any statutory provi- 
sion relating specifically to railroads or to the partic- 
ular railroad in question, applicable to contracts 
of the kind under consideration;1® ‘and such con- 
tracts are entitled to the same presumptions as those 
applicable generally.t® To render the contract val- 
id, each of the contracting companies must have pow- 
er to enter into it.2° Any legislative requirements 
as to how the contract shall be made must be com- 
plied with,?+ and if the rights contracted for con- 


66 N. H. 100, 20 A 383, 49 AmSR 582, 9 
LRA 689. 

See Corporations §§ 2536-2552. 
See Corporations §§ 2270-2276. 
See cases infra this section. 


17. 
18. 


Hun 496, 4 NYSt 744; Cumberland 12. 
Valley R. Co. v. Gettysburg, etc., R. 
Go., 177 ‘Pa. 519, 35 A 952. 

97. Tonawanda Valley, ete., R. Co. 
v. New York, etc., R. Co., 42 Hun 496, 
4 NYSt 744; Cumberland Valley R. 
Co. v. Gettysburg, etc., R. Co., 177 Pa. 
519, 385 A 952 

98. Wiggins Ferry .Co. v. Chicago, 
etc., R. Co., 73 Mo. 389, 39 AmR 519. 

99. Wiggins Ferry Co. v. Chicago, 
etc., R. Co., 128 Mo. 224, 27 SW 568, 30 
SW 430. 

1. Morris, etc., R. Co. v. Sussex R. 
Co., 20 N. J. Eq. 542 [rev 19 N. J. Eq. 
13]. 

2. Missouri Pac. R. Co. v. Sidell, 
67 Fed. 464, 14 CCA 477. 

8. Baltimore v. Baltimore, etc., R. 
Co., 21 Md. 50. 

4. What are parallel and compet- 
ine lines generally see supra §§ 485, 
502. : 

5. See constitutional and statutory 
provisions. 

Application of provisions to: 
Consolidations see infra § 555. 
Leases see supra § 

Sales see supra § 485. 

6. Pearsall v. Great Northern R. 
Cou lols, Us 93,046.01 69 SC br 105, 605i. 
ed. 838 [rev 73 Fed. 933) 

7. See Monopolies § 144. 

8. Chicago, etc., R. Co. v. Wabash, 
étc,, R. Co., 61° Ped. 993, 9° CCA. 659, 
Cleveland, etc., R. Co. v: Closser, 126 
Ind. 348, 26 NE 159, 22 AmSR 593, 9 
LRA 754; Texas, etc., R. Co. v. South- 
ern Pac. R..Co., 41 La. Ann: 970, 6 S 
888, 17 AmSR 445; Charlton v. New- 
castle, etc., R. Co., 5 Jur. N. S. 1096. 

Combinations, pools and associa- 
tions of corporations generally see 
Corporations § 2139. 

9. Morrill v. Boston, etc., R. Co., 55 


v. Concord R. Co., 66 N 100, 20 A 
BED i. AmSR 582, 9 LRA 6 

Y.—Ives v. Smith, 3 NYS "645 {aff 
8 NYS 46). 

Oh.—Kanawha, etc., R. Co. v. State 
Public Utilities Commn., 96 Oh. St. 
414, 117 NE 353; Daiton, etc., R. Co. 
Perera tS etc., R. Co., 1 OhNPNS 

Eng.—Midland R. Co. v. 
ete,, R. Co., L. R. 2 Eq. 524; 
London, etc., R. Co., 2 Johns. & H. 80, 
70 Reprint 978. 

Ont.—Campbell v. Northern R. Co., 
26 Grant Ch. 522; Great Western R. 
he Grand Trunk R. Co., 25 U. C. Q. 

[a] Reason for rule.—Such con- 
tracts may be distinctly beneficial to 
the public (1) by preventing the fluc- 
tuations of rates and unjust discrim- 
inations between shippers which in- 
variably attend unrestricted competi- 
tion between rival companies. (Man- 
chester, etc., R. Co. v. Concord R. Co., 
66 N. H. 100, 20 A 383, 49 AmSR 582, 
9 LRA 689 [quot Morawetz Corp. (2a 
ed) § 1131]), (2) or by preventing the 
ruin of one company by the other 
which would ultimately result in rais- 
ing rates to the highest possible 
standard (Hare v. London, etce., R. Co., 
2 Johns. & H. 80, 70 Reprint 978). 

13: =-Dalton ete; ke (Cosi. “Pitts 
burgh, etc., R. Co., 1 OhHANPNS 577. 

14. Manchester, ete. R. Co. v. 
Concora, etc., R. Co., 66 N. H. 100, 20 
A 383, 49 AmSR 582, 9 LRA 689. 

15. U.S. v. Trans-Missouri Freight 
Assoc., 166 U. S. 290, 17 SCt 540, 41 L. 
ed. 1007 [rev 58 Fed. 58, 7 CCA 15, 24 
LRA 73 (aff 53 Fed. 440)]; Manches- 
ter, etc., R: Co. v. Concord, etc., R. Co., 


London, 


N. TR. Go, G6 NH 0 R. Co. 19. 


Hare v.| 


Union Pac. R. Co. v. Chicago, 
etc., R. Co., 163 U.S. 564)°16 SCt 1173; 
41 L. ed. 265. {aff 51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)]; Pittsburgh, etc., 
R. Co. v. Keokuk, etc., Bridge Co., 131 
OES Hs ie OeSCet 770, 33 L. ed. 157. 

20. Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 139 U. S. 24, 11 
SCt 478, 33 L. ed. 55. 

21. Re Traffic Agreement, 28 CanR 
Cas 127; In re Grand Trunk, etc., R. 
Cos., 28 CanRCas 126; In re Grand 
Trunk etCapekts Coss 23 CanRCas 101; 
Great ‘Western R. Co. -v. Grand Trunk 
RCo.,°24-U. (C.@) Bicone), 2.07% 

fa] Rule applied under the Rail- 
way Clauses Consolidation Act under 
which the consent of two thirds of 
the stockholders is essential to the 
validity of any traffic or operating 
contract coming within the provisions 
of that act. Great Western R. Co. v. 


Grand Trunk R.\| Co, 24 U. C. Qu B 
(Ont.) 107. 
{b] Jurisdiction of Canadian rail- 


way board.—(1) The board of railway 
commissioners for Canada has no ju- 
risdiction to dispense with the re- 
quired sanction of the governor in 
council to a traffic agreement (Re 
Traffic Agreement, 28 CanRCas 127; 
In re Grand Trunk, etc., R. Cos., 23 
CanRCas 101), (2) but ean only 
recommend for such sanction a traf- 
fic agreement, properly brought be- 
fore it, of which it approves. In re 
Grand), Drunk, ete:;) RoY Coss -siprap. 
(3) The board may, however, dispense 
with conditions provided for by stat- 
ute as to consent of stockholders and 
publication in local newspapers. In 
re Grand Trunk, etc., R. Cos., 28 CanR 
Cas 126; In re Grand Trunk, etc., R. 
Cos., 28 CanRCas 101. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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stitute an interest in land, the contract must be in 
A contract between two railroad com- 
panies is not invalid because the charter of one will 
expire during the term of the contract, where the 
charter is capable of renewal and the contract is 
expressly made binding upon the assigns and succes- 
A distinction exists between 
contracts which are strictly ultra vires, as beyond 
the powers of the company or contrary to public 
policy, and contracts where the invalidity consists 
in some improper exercise or lack of authority on 
the part of its officers or informality in the execu- 
While the latter type may 
become valid by waiver, ratification, or estoppel,?5 
those of the former class which are strictly ultra 
vires are void and cannot so be rendered valid,?® 


writing.*? 


sors of the parties.?% 


tion of the contract.?4 


22. Port Jervis, etc., 
tgs etc., R. Co., 132 N. ¥. 439, 30 NE 


23. Union Pac: R. Co. v. Chicago, 
ete., R. Co., 163 U. S. 564, 16 SCt 1173, 
41 L. ed. 265 [aff 51 Fed. 309, 2.CCA 
174 (aff 47 Fed. 15)]. 

24 Union Pac. R. Co. v. Chicago, 
ete., R. Co., 51 Fed. 309, 2 CCA 174 
[aff 163 U.S. 564. 16 SCt 1173, 41 L. 
ed. 265]; South, Side Pass. R. Co. v. 
Saas Ave. R.'Co., 191 Pa. 492, 48 A 

25. Jourdan v. Long Island R. Co., 
6 NYSt 89 [aff 115 N. Y..380, 22 NE 
153]; U. S. Rolling Stock Co. v. At- 
lantic, etc., R. Co., 34 Oh. St. 450, 32 
AmR 380. 

{a] Illustrations.—(1) Although a 
contract between two railroads is 
voidable in equity at the election of 
one of them within a reasonable time, 
for want of a quorum of directors at 
the meeting who are not directors of 
the other company, a delay in exer- 
cising the election to avoid it will op- 
erate as a waiver of the right to do 
so. U.S. Rolling Stock Co. v, Atlan- 
tic, etc., R. Co., 34 Oh. St. 450, 32 AmR 
380. (2) Where a railroad acquiesces 


in the use of its tracks by another, 


company for the period of one year, it 
is chargeable with knowledge of the 
existence of a contract on its part 
made by a receiver of the road permit- 
ting such use. Jourdan v. Long Is- 
land R. Co., 6 NYSt 89 [aff 115 N. Y. 
380, 22 NE 153]. 

26. Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 139 U. S. 24, 11 
SCt 478, 35 L. ed. 55; ’Pennsylvania Re 
Co. v. St. Louis, etc., R. Co., 118 U.S. 
290, 6 SCt 1094, 30 L. ed. 83. L830. Ss: 
630, 7 SCt 24, 30 L. ed. 284; Ohio, etc., 
R. Co. v. Indianapolis, ete., Eva Co., 3 
Oh. Dec. (Reprint) 458. But see Day- 
tomy 6tCe Ry CO. Vie Pittsburshi etc: 

R. Co., 25 Oh. Cir. Ct. 705 [aff 67 Oh. 
St. 523 mem, 67 NE 1100 mem] (con- 
taining dictum to the effect that an 
ultra vires contract recognized as 
binding and acted upon by the parties 
over a long period will support an ac- 
tion). 

Ultra vires, unlawful, or irregular 
contracts generally see Corporations 
§§ 2525-2535. 

27. Central Transp. Co. v. Pull- 
man’s Palace-Car Co., 139 U. S. 24, 11 
ey 478,030" 24. 00. 5b; Pennsylvania 

. Co. v. St. Louis, etc., R. Co., 118 U. 
S 290, 6 SCt 1094, 30 ie ted! Age 118 
Wes.) 63055 74 5Ct ‘94, 30 L. ed. 284; 
Thomas v. West Jersey R. Co., 101 
ie Sint, 25 a. ed. 950. 

28. Manchester, CLO EO Osman 
Concord, etc., R. Co., 66 N. H. 100, 20 
PANS OS; 49 AmSR 582, 9 LRA 689; 
Tonawanda, ete sR. Co. v. New York, 
ete., R. Co., 42 Hun 496, 4 NYSt 744; 
Dayton, etc., R. Co. v. Pittsburgh, etc., 
Re CO; k ao Oh. Cir, Ct. 705 [aff 67 Oh: 
St. 523, 67 NE 1100]. 

29. ‘Manchester, etc., R. Co. v. Con- 
cord R. Co., 66 N. H. 100, 20 A 383, 49 
AmSR 582, 9 LRA 629. 

30. Manchester, etc., R. Co. v. Con- 
cord R. Co., supra. 

831. Manchester, etc., R. Co. v. Con- 


Co. v. New; Cord R. Co., 
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i 


supra. 

32. Union Pac. R. Co. v. Chicago, 
etec.,. R. Co.; 163 U. S- 564, 16 SCt L173; 
41 L, ed. 265 [aff'51 Fed. 309, 2 CCA 
174 (aff 47 Fed. 15)1]; Hartford, etc., 
R. Co. v. New York, ete., R. Co., 26 
N. Y. Super. 411; -Dayton, etc., R. Co. 
v. Pittsburgh, ete., R. Co., 25 Oh. Cir. 


Ct, 105 [aff 67 Oh. St. 523, 67 NE 
33. Western Union Tel. Co. v. At- 


lantie, ete., Tel. Co., 7 Oh. Dec. (Re- 
print) 163, 1 CincLBul 201. 

34 See Contracts §§ 481-520. 

35. See cases infra this section. 

[a] Particular contracts con- 
strued.—(1) A contract between a 
railroad company and a terminal com- 
pany, whereby the terminal company 
undertook to provide for the move- 
ment of trains, obligated it to provide 
for their safe movement. Illinois 
Cent. R. Co. v. New Orleans Terminal 
Co., 1438 La: 467;'78 S 738. (2) So, 
where the terminal company reserved 
exclusively to itself the function to 
provide for safe movement of trains, 
it assumed exclusive responsibility 
for nondischarge of such function. 
Illinois Cent. R. Co. v. New Orleans 
Terminal Co., supra. (3) A contract 
between two companies, by which one 
obtained the right and privilege of 
running its cars into a city over the 
road of the other, on payment cf cer- 
tain amounts as compensation and to 
defray the cost of operation and main- 
tenance, did not establish a partner- 
ship between them, nor render them 
jointly liable as mutual agents. Gal- 
veston, etc., R. Co. v. Pennefather, 59 
Tex. Civ. A. 636, 126 SW 948. (4) A 
contract between two companies, by 
which the first granted to the second 
the right to use its terminal tracks 
and station at Atlanta, and agreed to 
store and clean its passenger engines 
and coaches and those used by it be- 
longing to a third company named, 
while laying over at Atlanta, and to 
charge actual cost for switching, host- 
ling, etce., such engines and coaches, 
did not embrace Pullman cars, owned 
by the Pullman Company, although 
brought to the station by the second 
party in a train of the third railroad 
company. Warfield v. Western, etc., 
R. Co., 187 Fed. 203. (5) A contract 
by which one company grants the use 
of its tracks to another for “all the 
trains required in the prosecution of 
its business” gives the latter no right 
to license other companies in the pros- 
ecution of their separate business to 
run trains over the track without the 
consent of the former. Dayton, etc., 
R. Co. v. Pittsburgh, etc., R. Co., 25 
On Cir’ Ct 105 fait 67 On St528; 
67 NE 1100}. (6) A contract relat- 
ing to local freight business ‘from 
and to Newark and Columbus, with 
stations on the line of said road be- 
tween those points,” does not include 
the carriage of freights from one in- 
termediate station to another such 
station. Baltimore, etc. R. Co. v. 
Pittsburgh, ete. R. Co., 55 Fed. 701 
[rev on other grounds 61 Fed. 705, 10 


and may be disaffirmed, although partly executed; 
but where the contract has been partly executed 
and one company has received its benefits, it will 
not be permitted to retain such benefits and at the 
same time set up the invalidity of the contract,?* 
and may be required in equity to account for and 
return what it has received under the contract,?° 
at least where the other party is not in pari delicto®? 
or the contract is merely malum prohibitum.*+ 
Partial invalidity. The fact that a contract is in- 
valid as to some of its provisions does not necessarily 
make it invalid as a whole,*? and if the contract is 
divisible, that part which is valid will be enforced. 
[§ 539] 3. Construction. In construing contracts 
between railroad companies the rules applicable to 
the construction of contracts generally?+ apply.*® 
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CCA 20]. (7) An agreement to pay 
a specified sum annually for permis- 
sion to operate trains over tracks re- 
quires payment, irrespective of use. 
New York Cent. R. Co. v. Central New 
England R. Co., 264 Mass. 128, 162 NE 
324 [aff 279 U. S. 415, 49 sct 358, 73 
L. ed. 770]. See Northern Pac. R. Co. 
v. Wisconsin Cent. R. Co., 117 Minn. 

217, 1835 NW 984 (same result where 
contract was for use of bridge). (8) 

In a contract between two companies 
requiring one of them in case flagmen 
or switchmen were required at a 
crossing to “pay the entire cost of 
such flagmen or switchmen” and also 
“the entire cost and expense of con- 
structing and maintaining all watch 
houses, signal stations, signals, and 
other Similar appliances that may be 
now or at any time hereafter re- 
quired,” the term “other similar ap- 
pliances” does not include an. inter- 
locking system at the crossing. Chi- 
Gago, -etes KR. Co. v. Chicazo, ete, wae 
Co., 113 Wis. 161, 87 NW 1085, 89 NW 
180. (9) Where a contract by which 
one company is to use a part of the 
track of another provides that the 
maintenance of the track shall be 
charged to the joint account, losses 
from injuries to employees engaged in 
the work of maintenance are a part 
of the cost of the maintenance and 
chargeable under the-contract to the 
joint account. Louisville, etc., R. Co. 
v. Chesapeake, ete., R. Co., 107 Ky. 
191, 53 SW 277, 21 KyL 875. (10)-Un- 
der a contract between a union depot 
company and a railroad company, it 
has been held that the latter company 
had a right to use the depot for the 
trains of a purchased line as well as 
its original line on payment only of 
the rental imposed by the terms of 
the contract. Union Depot Co. v. Chi- 
cago, ete., R.’Co., 113 Mo. 213, 30 SW 
792. (11) But the rule is otherwise 
where each of the roads in question 
previously had similar contracts with 
the depot company and were paying 
separate rentals. St. Joseph Union 
Depot Co. v. Chicago, etc., R. Co., 131 
Mo. 291, 31 SW 908 [dist Union Depot 
Cow v. Chicazo, ete:; Ri Cos e113" Moz 
213, 30 SW 792]. (12) Under a con- 
tract for operation by defendant of 
plaintiff’s railroad extending from T 
to defendant’s road, there being no 
station at the connection, so that the 
trains from T were run to defend- 
ant’s nearest station, defendant, ac- 
countable for the earnings “derived 
from all traffic on said T. Railroad,” 
is not chargeable with the full amount 
collected for passengers and freight 
from T to such station. Ticonderoga: 
R. Co. v. Delaware, ete., Co., 204 N. 
Y. 588, 97 NE 475. (13) Where an 
agreement whereby a railroad com- 
pany constructs a switch for the joint 
use of itself and a mining company 
expressly excepts a certain portion 
from the use of the mining company, 
the latter acquires no right to use 
such excepted portion by a mere per- 
missive use thereof for a time or’ br 
the fact that the railroad company 
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The contract must be given the meaning understood 
and intended by the parties at the time of its execu- 
tion,®® and in construing any part of it the court will 
examine the entire contract,?7 including the pre- 


built the switch without legislative 
authority. Coe v. New Jersey Mid- 
land R..’Co., 28 IN. J. Eq. 100 [aff 28 
N. J. Eq. 593]. (14) Where, pursu- 
ant to a requirement of the statute, a 
union railway company elevated its 
tracks to eliminate grade crossings 
and collected one fourth of the cost 
from city, county, and street railway 
companies, it could not, in the absence 
of a practical construction of the con- 
tract authorizing it to do so, properly 
add the whole cost to the appraised 
value of its property on which tenant 
companies were required to pay a stip- 
ulated interest, although the contract 
creating the company provided that 
the “cost of such additions and bet- 
terments” might be so added. Illinois 
Cent. R. Co. v. Indianapolis Union R. 
Co., 6 F. (2d) 830. (15) Where sev- 
eral parties agree to contribute to the 
cost of operating and maintaining a 
railroad in proportion to the number 
of cars shipped over it by each, one 
is not entitled to claim any reduction 
in the amount of his contribution on 
the ground that the cars used by an- 
other were of greater capacity. Al- 
leghany Lumber Co. v. Hoyt, 77 Hun 
607, 28 NYS 182. (16) Where three 
companies, one owning a road from A 
to B and the others roads from B to 
C,: having through traffic arrange- 
ments, jointly contracted with a per- 
son for the exclusive use of his sleep- 
ing cars on their roads, to be run 
“over the line of said roads” between 
A and CG, and “in connection with the 
night passenger express’ through 
trains between said cities,’”’ the con- 
tract is not violated by the use of 
other sleeping cars in trains between 
B and C which do not also pass over 
the portion of the road between A and 
B. Stanley v. Cleveland, etc., R. Co., 
Le Oh= Sit 552° 

{b] Particular kinds of contracts. 
—(1) Agreement between several 
companies as to the joint use of a 
depot. East Tennessee, ete., R. Co. 
v. Nashville, ete, R. Ca, (Tenn. Ch. 
A.) 51 SW 202. (2) Agreement be- 
tween two companies, whereby one 
was to work the lines of the other and 
do so in such a way as to develop the 
traffic fully and in good faith. Ex- 
eter R. Co. v. Great Western R. Co., 
12 AR. e&. Can. (Cas. )182.7" (3), Agreée- 
ment between two railroads for an 
equal division of transportation of 
coal produced by a third corporation 
formed by them for the purpose of 
purchasing coal lands, the object be- 
ing to increase transportation of coal 
over their lines. Higgins v. Hock- 
ing Valley R. Co., 188 App. Div. 684, 
177 NYS 444; Mold, etc., Junction R. 
Co, Vv. Londonnetc../ RCo, 327. E.R: 
455 [aff 32 T. L, R. 55]. (4) Agree- 
ment by six railroads that, in case 
one of them defaulted in its obliga- 
tion under a lease, any other might 
take the equipment allotted to it by 
making good the rent in arrears. 
Venner v. New York Cent., ete. R. 
CO.) 2h IN yes 615; 11. INES 487205) 

greement establishing a joint ter- 
minal and providing that terminal 
property should be held in_ trust. 
Chicago, ete. R. Co. v. Des Moines 
Union R. Co., 254 U. S. 196, 41 SCt 
81, 65 L. ed. 219. (6) Contract be- 
tween a railroad company and an ex- 
press company. Park v. New York, 
etc., R. Co., 72 Fed. 594. (7) Contract 
between a railroad company and the 
Pullman Company respecting the use 
of Pullman cars on the lines of rail- 
road owned, leased, or controlled by 
the railroad company. New York, 
etc., R. Co. v. Pullman Co., 6 F. (2d) 
36. (8) Contract for joint use and 
occupancy of tracks. Missouri, etc., 
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R. Co. v. Illinois Terminal R. Co., 133 
Ill. A. 178. (9) Contract for trackage 
and terminal facilities. Lancashire, 
etc., R. Co. v. East Lancashire R; Co., 
5 A Sp Cass 192,)> lOniReprint, t1a4. 
(10) Contract for the use of a part 
of track, station facilities, ete., of 
the railroad, the grantee to have no 
right to take business from the gran- 
tor’s stations. Kanawha, etc., R. Co. 
v. State Public Utilities Commn., 96 
Oh. St. 414, 117 NE 353. (11) Parol 
agreement for the use by one com- 
pany of the tracks, yards, station, and 
turntable of another. Port Jervis, 
ete. Ra Convan INéwn VOrkKsetcaen COs, 
132 N. Y. 439, 30 NB 855. (12) Traffic 
contract between -two companies to 


continue for a stated time. Baker v. 
Central Trust Co., 235 Fed. 17, 148 
CG As olde 

[c] Particular provisions in con- 


tracts.—(1) As to apportionment of 
the cost of maintenance of the prop- 
erty for joint use. Columbus, etc., 
R. Co. v. Pennsylvania Co., 143 |Fed. 
757, 74 CCA 647. (2) As to payment 
for the use of a bridge. Louisville 
Bridge Co. v. Chicago, etc., R. Co., 253 
Fed. 631, 165 Fed. 257; Nothern Pac. 
R. Co. v. Wisconsin Cent. R. Co., 117 


Minn. 217, 1835 NW 984. (3) As to 
payment of the cost of material 
used in constructing a_ railroad. 


Cumberland R. Co. v. Gibson-Carr 
Coal Co., 168 Ky. 389, 182) SW 218. 
(4) As to a requirement of a depot 
company to furnish depot facilities 
and service for mixed trains. Chi- 


cago Great Western R. Co. v. St. Paul | 


Union Depot Co., 68 Minn. 220, 71 NW 
23. (5) As to the right of a company 
under.a traffic agreement giving it the 
right to use another company’s line 
to run the full number of through 
trains required for conveyance of 
passengers between two points on the 
line. North-Eastern R. Co. v. North 
British, BR; Con 0nRs, 6. Can.) Cas. S25 
(6) As to the right of an owner which 
entered into traffic agreements with 
other railroads to convey traffic over 
its lines and fix through rates there- 
for. Trafford Park Co. v. Cheshire 
Lines Committee, 16 R. & Can. Cas. 


10. (7) As to who was to bear the 
loss for damage to a railroad road- 
bed. Vermont Valley R. Co. v. Con- 


necticut River Power Co., 99 Vt. 397, 
133 A 367. (8) Obligation by lessees 
to “use their best endeavors” to, devel- 
op traffic of lessors. Sheffield Dist. 
R. Co. v. Great Cent. R. Co., 

Rip AS IeAA PR: écriCant Case 299. (9) 
Provision in a contract granting to a 
railroad the right to transport over 
a siding cars consigned to or from a 
station, and to or from any industry 
located on property owned by the 
grantor, binding the railroad to pay a 
specified sum for each loaded car, not 
engaged in the business of the gran- 
tor, so transported, excepting’ cars 
containing carload and less than car- 
load shipments consigned to or from 
the station. Pittsburgh Crucible 
Steel Co. v. Pennsylvania Co., 265 Pa. 
568, 109 A 281. (10) Provision in an 
operation contract as to disposal of 
surplus receipts after specified pay- 
ments were made. Ticonderoga R. 
Co. v. Delaware, ete., Co., 204 N. Y. 
588, 97 NE 475. (11) Provision of a 
trackage agreement that one party 
should take care of passenger trains 
in the yard. New York Cent. R. Co. 
v. Central New England R. Co., 264 
Mass. 128, 162 NE 324 [aff.279- U, S. 


415 mem, 49 SCt 358, 73 L. ed. 770], 


(12) Provision permitting the opera- 
tion of trains for logging purposes 
over tracks of a railroad company be- 
tween certain stations, with the right 
of ingress and egress to such tracks. 


|}of repairs upon the roadbed. 


[§ 539 


amble thereto,?& and may also consider the relations 
of the parties, their connection with the subject mat- 
ter of the contract, and the circumstances under 
which it was signed,*® as well as the conditions then 


Florida Cent. R. Co. v. Cherokee Saw- 
mill Co., 137 Ga. 815, 74 SE 525. (13) 
Provisions imposing a liability upon 
one company upon bonds issued by_ 
the other. Brantford v. Buffalo, etc., 
R. Co., 29) Un GC: (QB. (Ont. G0is. mele) 
Provisions in a contract for construc- 
tion of a union station granting to 
a railroad an undivided one-half lease- 
hold interest in land on which the 
station is located and one-half inter- 
est in improvements made at joint 
expense, but stipulating for reversion 
of such company’s title as lessee in 
case of discontinuance of joint use. 
‘Talmadge v. Seaboard Air Line R. Co., 
(Ga.) 152 SE 248. (15) Provisions, 
in a contract for the operation by one 
company of a road owned by another 
for the mutual benefit of both, relat- 
ing to the rates to be charged and 
division of receipts. Blossburg, etc., 
Re Co;\v. Tioga, etes BR. -Co;5 LeAbbs 
Dec. .(N. Y.) 149, 1 Keyes 486. (16) 
Provisions in a working agreement 
in regard to the liability for the cost 
North- 
Eastern R. Co. v. Scarborough, ete., 
RR. \€O., (8 ReeS& tCan y Casha (mel Cue) 
Provision that a railroad which, at 
the time of becoming a user of a 
union station and facilities, agreed 
to do its share of all that was being 
done by other companies under con- 
tract theretofore made, regardless of 
whether specific mention thereof had 
been made. Illinois Cent. R. Co. v. 
Pade neuols Union R. Co., 6 F. (2d) 


[d] Particular words and phrases. 
—(1) “Local traffic.’ Midland R. Co. 
v. Manchester, ete., R. Co., 22 L. T. 
Rep. N. S. 601. (2) “Open for public 
traffic.’ Great Cent. R. Co. v. Metro- 
politanRiv Coz). 25) DVii eRe 86. eae) 
“Road.” Dayton, ete., R. Co. v. Pitts- 
burgh, etec., R. Co.,'25 Oh. Cir. Ct. 705 
laff 67 Ohi St. 7523; 67) NE 1LOON: 
(4) “Taxes.” Chicago Great Western 
R. Co. v. Kansas City North Western 
Rs Coy, M159 ante U6, #88 Pa LOS are 2 
AnnCas 588. (5) “Terminal a 
ities.’ Jacksonville, oO. 
Louisville, ete., i f 480, 
37 NE 924 [aff 47 Ill. A. 414]; Elmira 
Rolling Mill Co. v. Erie R. Co., 28 N. 


SMG: 40 OF a(S) oll Great’ West- 
ern” R."Cow VerMidlandaits iCox mlsevke 
& Can. Cas. 347. (7) “Traffic.” Great 


Western R. Co. v. Bristol Corp., 87 L. 
Ja Ch 4i4e 

[e] Severable contract.—A  con- 
tract between an express company 
and a railway company for payment 
by the former of certain amounts to 
the latter upon specified dates, and 
providing also that the former should 
operate an express business over the 
latter’s lines at a stipulated sum per 
mile per year, is severable. Ohio. 
Electric R. Co. v. U.S. BP iad Cos, 
LO5iOhS St. Soleus en eae 

36. U. S.—Illinois Cent. R. Co. v. 
Pens Union R. Co., 6 FE. (dd) 


Ark.—Doniphan, etc., R. Co. v. Mis- 
souri, etc., R. Co., 104 Ark. 475, 149 
SW 60. 

Ill. Jacksonville, ete, R. Co 
Louisville, etc., R. Co., 150 TS 480, 37 
NE 924 [aff 47 Ill. A. 414 4]. 

N. Y.—West v. Guaranty Trust 
Co S62. Appa Div.g 501, pla aNiOS wee 
i i Cte. GR.) Come Vel obi 
cago, etce., R. Co., 113 Wis. 161, 87 NW 
1085, 89 NW 180. 

37. Chicago, etc., R. Co. v. Denver, 
etc., R. Co. 143, U. (S. 596; 129SCt) 479, 


(36 L. ed. 277 [aff 45 Fed. 304]. 


38. New York, etc., 
man, Co.,,..6. Fy (2d) 36. 
39. U. S.—Chicago, ete., R. Co. Vv. 
Denver, etc., R. Co., 143 U. S. 596, 12 
SCt. 479, 36 L. ed. 277 [aff 45 Fed. 
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§§ 539-541] 


existing.*° If, however, there is no ambiguity in 


the language of the contract, the court cannot put — 


upon it any construction other than what the words 
signify,** and terms having a particular significance 
in the usage of persons operating railroads will be 
given that meaning in construing traffie contracts,*? 
Where the contract is fairly and reasonably open 
to two constructions, one making it legal and the 
other illegal, the former will be adopted;** and 
where the contract is in any degree in restraint of 
competition, it will be strictly construed and not 
- extended in its application beyond its express pro- 
visions,*# nor will a contract be so construed as to 
militate against the convenience and comfort of the 
traveling public if it can fairly be construed other- 
wise.*® 
Practical construction. The practical construc- 
tion given to the contract by the parties is a material 
factor in determining its meaning,*® and where the 
parties by their acts and declarations have put a 
practical construction upon the agreement existing 
between them, the courts will ordinarily adopt and 
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enforce such construction.47 The successor to a con- 
tract is not, however, bound by the practical con- 
struction of its predecessor.*® 

[§ 540] 4. Assignment of Contract. An agree- 
ment between two companies, conferring on each the 
right to run its cars over the tracks of the other, 
each retaining the absolute control over its road for 
all other purposes, confers no interest which can be 
assigned or leased;*® but the contract may express- 
ly provide for an assignment of the rights acquired 
thereunder,°® and one company may succeed to the 
rights and liabilities of another under a contract 
made expressly on behalf of the company “its suc- 
cessors and assigns,”®! or which provides that it shall 
be binding upon the lessees, assigns, grantees, or 
successors of each company.®* An exception in the | 
contract with respect to the rights granted is as 
binding upon its representatives and assigns as upon 
the original company.*® 

[§ 541] 5. Termination or Modification. A traf- 
fie or other operating contract between railroad com- 
panies cannot be altered or modified arbitrarily by 


3804]. 

11l.— Chicago, ete, R. Co. v. Chicago, 
etc git. Co. iia lI, A156. faft.260, 
Ill. 246, 103 NE 264]. 

Minn.—Chicago, ete., R. Co. v. St. 
Paul Union Depot Co., 54 Minn. 411, 
56 AW. 129. 

.N. Y.—West v. Guaranty Trust Co., 
162 App. Div. 301, 147 NYS 421. 

Wis.—Chicago, ete., R. Co. v. Chi- 
cago, etc., RK, Co.,, 113 Wis. 161, 87 NW 
1085, 89 NW 180.’ 

Eng.—Llanelly Pes etc., Co. av Lon- 
don, etc., R. Co., L. ine ih FA, Ta. oO: 

[a] Rule applied.—(1) If one of 
the parties to the contracts is inde- 
pendent in name only, this fact should 
be considered in construing them. 
Chicago, etc., R. Co. v. Chicago, ete., 
R. Co., 172 Ill. A. 156 [aff 260 Ill. 246, 
103 NE 264]. (2) Where a railroad 
company was entitled to the use of 
the terminal facilities of a depot com- 
pany upon purchase of a certain num- 
ber of shares of stock of the latter, 
and tendered the par value which was 
refused by the depot company, which 
demanded the market value thereof, a 
suit was instituted to determine this 
question. Pending this litigation the 
companies entered into a contract to 
remain in force until the question was 
settled by litigation or agreement by 
which the railroad company was to 
use the terminal facilities at a cer- 
tain monthly rental, which agree- 
ment was to be “without prejudice” 
to the rights in litigation “or other- 
wise.” Litigation as to the price of 
the stock being determined in favor 
of the railroad company it was held 
that the term “without prejudice” 
could not, under the circumstances, 
be construed as applying only to pro- 
ceedings in the suit pending, and that 
the railroad company was entitled to 
have the amount paid in as rental ap- 
plied as a part payment upon the 
amount due from it for the stock of 
the depot company. Chicago, etc., R. 
Co. v. St. Paul Union Depot Co., 54 
Minn. 411, 56 NW 129. 

40. Western Pac. R. Co. v. Nevada- 
California-Oregon R. Co., 40 F. (2d) 
731; San Pedro, etc., R. Co. v. Atchi- 
Sony, Cke..ukt: -Co.,-1k834Cal..342,,191-4P 
536; Pittsburg, etc., R. Co. v. Dodd, 
115 Ky. 176, 72 SW 822, 24 KyL 2057, 
74 SW 1096, 25 Kyl 255; Wiggins 
Ferry Co. v. Chicago, ete., R. Co., 73 
Mo. 389, 39 AmR 519. 

[a] Rule applied.—(1) Where a 
contract between a bridge company 
and certain railroad companies pro- 
vides that the railroad companies 
shall pay the cost of maintenance and 
all necessary repair, and many years 
afterward owing to an increase of 


water traffic and regulations of the 
war department it becomes necessary 
to put in a new draw span and fender 
piers, which would not have been re- 
quired by any conditions existing or 
in contemplation of the parties at the 
time of the contract, the railroad com- 
panies are not liable for the cost of 
such improvements under the _ con- 
tract. Pittsburg, etc., R. Co. v. Dodd, 
115 Ky. 176, 72 SW 832, 24 KyL 2057, 
74 SW 1096, 25 KyL 255. (2) A cove- 
nant in a trackage agreement between 
two connecting railroads for joint use 
of leased connecting lines operated by 
one of them, requiring the other to 
pay one half of all taxes accruing up- 
on the joint line during the term of 
the agreement, must be construed 
without regard to the subsequent 
change in the law to the gross earn- 
ings method of taxation where the 
agreement contains no provision for 
such contingency. San Pedro, etc., R. 
Co. v. Atchison, ete., R. Co., 183 Cal. 
942, 191 P 536. 

[b] Existing law.—A contract for 
exchange of railroad traffic must be 
deemed to have been made subject to 
the provisions of existing law and the 
power of congress over matters per- 
taining to interstate commerce. 
Western Pac. R. Co. v. Nevada-Cali- 
fornia-Oregon R. Co., 40 F. (2d) 731. 

41. Louisville, ete., R. Co. v. Louis- 
ville St. R. Co., 100 Ky. 690, 39 SW 42. 
19 KyL 11; New York Cent. R. Co. v. 
Detroit, ete, R. Co., 228 Mich. 430, 
200 NW 110. 

[a] Thus a contract between two 
railroads for the use of adjoining 
lands owned by them, made after a 
prior similar agreement, and provid- 
ing that the agreement was to con- 
tinue in perpetuity, subject to loss of 
title or ouster of either party, in 
which event the parties were to be 
remitted to their rights under the 
prior contract, is determinable only 
upon the contingencies stated, and not 
at the option of one party. New York 
Cente te CO. Ve, Detroit. ete be CO:, 
228 Mich. 430, 200 NW 110. 

42. Jacksonville, etc., R. Co. v. 
Louisville, ete., R. Co., 150 Ill. 480, 37 
NE 924 [aff 47 Ill. A. 414]. 

43. Delaware, etc., R. Co. v. Kutter, 
14% Hed. 51,77 (CCA. 315 [certiorari 
den 203-0; S;. 588 mem, 2% SCt. 776 
mem, 51 L. ed. 330 mem]; Wiggins 
Ferry Co. v. Chicago, ete., R. Co., 128 
Mo. 224, 27 SW 568, 30 SW 430; Mor- 
ris, etc., R. Co. v. Sussex R. Co., 20 N. 
Jari. 5425 [revs 29 IN J. Hg. -137]. 

[a] TIllustrations.—(1) A contract 
by a railroad giving a particular ferry 
the exclusive handling of its traffic 
across a river at a particular place 


will be construed as applying only to 
rival ferries and will not prevent the 
railroad company from using a bridge 
subsequently built, which affords a 
quicker and more convenient mode of 
crossing the stream with its freight 
and passengers. Wiggins Ferry Co. 
v. Chicago, ete., R. Co., 128 Mo. 224, 
27 SW 568, 30.SW 4380. (2) A provi-. 
sion in a traffic contract making it 
applicable to “any future extensions 
or branches” of the roads will be con- 
Sidered as applying only to such ex- 
tensions or branches as were author- 
ized to be constructed at the time of 
the contract. Morris, ete., R. Co. Vv. 
Sussex R. Co., 20 N. J. Eq. 542 [rev 
JING Gk, ADO Sabet le 

44. Wiggins Ferry Co. v. Ohio, etce., 
R. Co., 72 Ill. 360; Wiggins Ferry Co. 
v. Chicago, etc., R. Co., 128 Mo. 224, 
27 SW 568, 30 SW 430. 

45. Central Trust Co. v. Wabash, 
ete., R. Co., 29. Fed: 546, faft. 138) GS; 
1, 11 SCt 248, 34 L. ed. 843]; Stanley 
ae Cleveland, etc., R. Co., 18 Oh. St. 


46. Delaware, etc., R. Co. v. Kutter, 
147 Fed. 51, 77 CCA 315 [certiorari 
den 203 U. S. 588, 27 SCt 776, 51 L. 
ed. 330]; Columbus, etce., R. Co. Vv: 
Pennsylvania R. Co., 1438 Fed. 757, 
74 CCA 647; St. Joseph Union Depot 
Co. v. Chicago, ete. R. Co., 131 Mo. 
291, 31 SW 908. : 

47. Chicago, etce., R. Co. v.. Des 
Moines Union R. Co., 254 U. S. 196, 
41 SCt 81, 65 L. ed. 219 [mod on other 
grounds 254 Fed. 927, 166 CCA 289]; 
Chicago, ete., R. Co. v. Northern Pace. 
R. Co., 101 Fed. 792, 42 CCA 25; Sty 
Joseph Union Depot Co. v. Chicago, 
etc., R. Co., 89 Fed. 648, 32 CCA 284 
[certiorari den 172 U. S. 649 mem, 19 
SCt 883 mem, 43 L. ed. 1184 mem]; 
Pittsburg, etc., R. Co. v. Dodd, 115 Ky. 
176, 72 SW 822, 24 KyL 2057, 74 SW 
1096, 25 KyL 255; Hartford, ete, R. 
Co. v. New York, etc., R. Co., 26 N. Y. 
Super. 411; Niagara Falls Interna- 
tional Bridge Co. v. Great Western R. 
Coss25 UC OV Bs (Ontos. 

48. Dalton, ete, R. Co. v. Pitts- 
burgh, etc., R. Co., 1 OhNPNS 577. 

49. Brooklyn Crosstown R. Co. v. 
Brooklyn City R. Co., 
NYS 901. 

50. Chicago, etc., R. Co. v. Denver, 
etc., R. Co., 46 Fed. 145; Wiggins Fer- 
ry Co. Vv. Chicago, ete.,. Ha COns Comoe 
389, 39 AmR 519 

51. Jacksonville, 
Louisville, ete., R. ae 150 Ill. 480, 37 
NE 924 [aff 47 Il. A. 4141. 

52. Chicago, etc., R. Co. v. Denver, 
etc., R. Co., 46 Fed. 145. ' 

53. Coe. v. New Jersey Midland R, 
rep 28 N. J. Eq. 100 ary 28 N. J. Ea, 


CLC. ay bet COREA 


51 Hun 600, 3 - 
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either party but only by the coneurrence of both,*+ 
and if the contract is fixed by its terms to continue 
for a certain period, it cannot be revoked by either 
party on notice.®> A contract may be revised upon 
application of one party to a designated authority 
when it contains an agreement to that effect,>® and, 
of course, it may be terminated by either party at 
any time if it expressly so provides.°* Although 
there is authority for the proposition that an agree- 
ment indefinite and unlimited as to time is perpetual 
and irrevocable upon notice,°® it has been held that 
a contract between two companies for trackage, de- 
pot, or terminal facilities, containing no provision 
as to how long it is to remain in force, may be re- 
-scinded by either party at any time upon reasonable 
notice.°® So where the legislature under a right 
reserved in the charter of a railroad permits another 
eompany to connect with, and enter upon and use, 
its tracks for a fixed compensation, such right when 
acted upon does not constitute a perpetual contract 
‘between the companies, and it is competent for the 
‘company using the tracks of the other to withdraw 
from such use and by legislative authority form con- 
nections with other roads.®° In the absence of an 
agreement to the contrary, a trackage contract is 
not revoked by the lease of the tracks to another 
railroad which assumed all obligations of its lessor.°! 
Where the same companies at different dates enter 
into traffic contracts with regard to their respective 
roads, if it appears that it was not the intention of 
the parties that the second contract should annul or 
alter the first, the failure of one of the companies to 
comply with the second contract will not affect its 


54. Philadelphia, ete, R. Co. v. 
River Front R. Co., 168 Pa. 357, 31 A 


1098. 
55. Cumberland Valley R. Co. v. 
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tee for distribution among the com- 
panies until their contributions were 
repaid, and subsequently the same 
companies, agreed that a certain num- 


rights under the terms of the first.6? 
Waiver. The right to terminate a traffic or op- 
erating contract between railroads may be waived.®? 
Protection of rights after termination. If the 
companies cannot readjust their relations after the 
withdrawal of one from an existing contract, the 
courts will.make such ad interim orders as may be 
necessary to protect the rights of the parties and 
secure the preservation and operation of the road.°* 
[§ 542] 6. General Operation and Effect.¢° Traf- 
fie or operating contracts between two railroad com- 
panies do not run with the land®® or create a lien - 
upon the general property;°? nor is there a public 
interest which requires the imposition of such a lien 
to secure continued operation and use of the railroad 
facilities.6* An improvement under a traffic agree- 
ment whereby one railroad operates trains over the 
lines of another between two points does not con- 
stitute an unauthorized construction by the former 
of a new railroad between such points;*® and al- 
though two railroads are operating under a traffic 
arrangement, one is not necessarily under the control 
of the other.*° A provision in a trackage agreement 
obligating one party to indemnify. the other for loss 
or damage to it from its use or operation thereunder 
is not contrary to public policy and is valid,*! as is 
a clause of a contract between a railroad company 
and a terminal company, obligating the latter to 
make good any losses occasioned entirely through the 
fault of its own employees.** <A contract may be 
of such a character as not to be affected by an au- 
thorized abandonment of that portion of the road 
connecting the lines of the contracting parties.** 
68 L. ed. 863 mem]; New York Cent. 


Trust Co. v. Wheeling, etc., R. Co., 
211 Fed. 515. } 


68. Kansas City Terminal R. Co. v. 


Géttysburg, etc., R. Co., 177 Pa. 519, 
35 A 952. : 

56. Great Western R. Co. v. Mid- 
fjand R. Co., 138 R. & Can. Cas, 347. 

57. Missouri, etc., R. Co. v. Illi- 
nois, ete., R. Co., 133 Il]. A. 178; Pitts- 
burg, etc., R. Co. v. Dodd, 115 Ky. 176, 
72 SW 822, 24 KyL 2057, 74 SW _1096, 
25 KyL 255; Queen City Coal Co. v. 
Louisville, etc., R. Co., 44 SW 103, 19 
KyL 1628. x 

{a] Continued use of facilities.— 
Where a contract between a railroad 
company and a bridge company pro- 
vides that it may be terminated by 
either party upon a certain notice, 
such a notice given by the railroad 
company and acted on by both par- 
ties terminates the contract, although 
the railroad company continues to use 
the bridge. Pittsburg, ete., R. Co. v. 
Dodd, 115 Ky. 176, 72 SW 822, 24 KyL 
2057, 74 SW 1096, 25 KyL 255. 

{b] Notice held insufficient to 
terminate the contract as provided for 
therein. Missouri, etc., R. Co. v. Illi- 
nois, etc., R. Co., 133 Ill. A. 178. 

58. lLilanelly R., etc., Co. v. London, 
etc., & N. W. R. Co., L. R. 7 H. L. 550. 


59. Chattanooga, etc., R. Co. v. Cin- 
cinnati, ete., R. Co. 44 Fed. 456; 
Philadelphia, etc., R. Co. v. River 


Front R. Co., 168 Pa. 357, 31 A 1098. 

60. Boston, etc., R. Co. v. Boston, 
etc., R. Co., 5 Cush. (Mass.) 375. 

61. New York Cent. R. Co. v. Cen- 
tral New England R. Co., 264 Mass. 
1238, 162 NE 324 [aff 279 U. S. 415, 
#9 SCt 358, 73 L. ed. 770]. 

62. Bartlette v. Norwich, etc., R. 
Co., 33 Conn. 560. 

{a] Thus, where several com- 
panies agreed that one of them should 
build and operate a connecting road 
and the others contribute a certain 
proportion of the expenses, the earn- 
ings of the road to be paid to a trus- 


ber of express trains should be run 
over their roads daily, the failure of 
one of the companies to carry out the 
contract regarding the express trains 
on account of its insolvency did not 
affect the duty of the operating com- 
pany to apply the net earnings to the 
repayment of the construction ex- 
penses as provided by the first con- 
tract. Bartlette v. Norwich, etc., R. 
Co., 33 Conn. 560. 

63. Blytheville, ete., R. Co. v. St. 

Voces oe Francisco R. Co., 33 F. (2d) 

[a] Rule applied.—Where a track- 

age agreement provided for termina- 
tion on twelve months’ notice in the 
event of a sale or lease of the railroad 
properties to a company not owned or 
controlled by the owner of the tracks, 
and notice so given was withdrawn, 
and plaintiff for some _ eighteen 
months paid rentals to the lessee un- 
der a lease for ninety-nine years, the 
provision for termination by reason 
of sale or lease was waived. Blythe- 
ville, ete, R. Co., v. St. Louis-San 
Brancisco: RY Co tsoere: ed )suacne 

64. Philadelphia, etc., R. Co. v. 
ek Front, R.).Co., 168 Pa,-357, 31 A 

65. Rights and liabilities of par- 
ties see infra §§ 543-551. 

66. Des Moines, etc., R. Co. yv. Wa- 
bash, ete\, RCo. 13 osUe 8. 5.16, 10 Sot 
753, 34 L. ed. 243; Detroit, etc., R. Co. 
V. Detroit, etc.) R.{Co., Ger. (2d) 18453 
Kansas City Terminal R. Co. v. New 
York Cent. Union Trust Co., 294 Fed. 
32 [certiorari den 264 U. S. 588 mem, 
44 SCt 492 mem, 68 L. ed. 863 mem]. 

67. Des Moines, etc., R. Co. v. Wa- 
bash, etc., R. Co., 135 U: S. 576, 10 SCt 
753, 34 L. ed. 243; Kansas City Termi- 
nal R. Co. v. New York Cent. Union 
Trust Co., 294 Fed. 32 [certiorari den 


New York Cent. Union Trust Co., 294 
Fed. 32 [certiorari den 264 U. S. 588 
mem, 44 SCt 402 mem, 68 L. ed. 863 
mem]. 

69. Chicago, etc., R. Co. v. Franzen, 
287 Ill. 346, 357, 122 NE 492. 

“The operation of trains by two 
separate corporations over one track 
does not make two railroads either 
in fact_or in law.” Chicago, etc., R. 
Co.:v. Franzen, supra. 

70. Fayetteville Wagon, etc., Co. v. 
teens Constr. Co., (Ark.) 88 SW 
_ la] .Rule applied in a case involv- 
ing a note given as a bonus to a rail- 
Way company which stipulated that 
it would refund the sums paid thereon 
if its road passed into the control of 
another company within a specified 


time. Fayetteville Wagon, etc., Co. v: 
Pore n ok Constr. Co., (Ark.) 88 SW 
71. Borderland Coal Co. v. Norfolk, 
po R. Co., 87 W. Va. 339, 104 SE 
[a] Rule applied.—A provision in 


a contract between a railroad com- 
pany, operating as a common carrier, 
and the owner of a coal mine, under 
which a private siding has been con- 
structed and used by both, obligating 
the owner to indemnify the railroad 
for loss or damage to it from its use 
or operation of the siding, precludes 
the owner’s recovery for loss or dam- 
age resulting from mere negligence 
of the railroad in its use of siding. 
Borderland Coal Co. v. Norfolk, ete., 
R. Co., 87 W. Va. 339, 104,SE 624, 

72. Illinois Cent. R. Co. v. New Or- 
Seth, Terminal Co., 143 La. 467, 78 S 

73. Western Pac. R. Co. v. Nevada- 
Caljfornia-Oregon R. Co., 40 F. (2d) 


264 U. S. 588 mem, 44 SCt 402 mem, ! 731 
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[§ 543] 7. Rights, Liabilities, and Remedies?+— 
a. As between Parties to Contract—(1) In General. 
The rights, duties, and liabilities of the parties to a 
traffic or operating contract as between themselves, 
in so far as they are provided for therein, must be 
governed by the terms and proper construction of the 
contract.*° A company in permitting another to 
use a portion of its tracks is performing the duty 
of a common carrier in supplying an instrumentality 
of transportation and may charge only what is a 
reasonable sum for such use,’® and a speciai charter 
privilege as to rates chargeable by a company does not 
so inhere in the road as to pass to another company 
which subsequently acquires the right to operate it."7 
An agreement for through traffic does not, in the ab- 
sence of express stipulation, prevent one of the corn- 
panies from subsequently altering the gauge of its 
road.78 Where a company contracts to allow an- 
other to use its right of way upon such terms and for 
such compensation as may be agreed upon by the 
companies, and subsequently denies the right to such 
use upon any terms, so that a resort to the court is 
necessary to enforce the right, the court will deter- 
mine the whole case and settle both the right and 
the compensation.7® So, in a case involving trackage 
rights, some of which depend upon whether certain 
features of a broad plan for constructing a new ter- 
minal would be carried out or abandoned, a court of 
equity should retain jurisdiction of the cause pend- 
ing determination of that question.®° In an action 
by a company to recover for the use of its tracks and 
terminal facilities, where there is no definite agree- 
ment as to the amount to be paid, the amount paid to 
it for a similar use by other roads, which in fact 
own all of its stock, affords no test of what is rea- 
sonable as between it and another company having 
no such connection with it.21 Where the contract 
between a bridge company and several railroad com- 
panies provides that they shall be charged upon an 

74. Liabilities: 
_ Arising out of construction, mainte-|Co. v. 

nance and operation of ‘road _ see | supra). 

supra § 1160 et seq. 

75. Chicago, etc., Ri Ce v. Pullman 
Southern Car Co., 139 U. S. 79,:11 SCt 


490, 35 L. ed. 97: fs ae Chicago, 
bills therefor, 
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such classification (Illinois Cent. R. 83. 

Indianapolis Union R. Co.,]} Pa. 26 
(4) The owner of a railway 84. 
bridge which intrusted the manage- 
ment of the signal system thereon to 
the railroad, requiring it to keep it 85. 
in good condition, and agreeing to pay 
is liable for the rail- 86. 
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equal basis and that the charges shall be limited to 


such rates as will produce a certain sum, if the bridge 


company charges a higher rate the surplus illegally 
accumulated may be recovered by the railroad com- 
panies in the same proportion in which it was paid.®? 
Where several companies having termini in a certain 
city agree to connect their roads and organize a sep- 
arate company for this purpose, the fact that one 
of them constructs a portion of the connecting line 
upon its own land at its own expense makes it the 
legal owner of that portion,®* but does not give it any 
right to prohibit its use by the other companies as 
a part of the continuous line.8+ A company by giv- 
ing another company the right to use its tracks does 
not obligate itself to put the track in repair or make 
any change in its existing state.®5 

Right to make regulations. When one company 
acquires a right to operate its trains over a part of 
the line of another company, such right is subject to 
the rules and regulations which the latter company 
is empowered to make in regard to the operation of 
trains upon its line.’® Such: rules, if reasonable, 
must be complied with,®* and the burden is upon the 
company complaining to show that they are not rea- 
sonable.*8 

Under agreement to arbitrate. In the absence of 
statutes providing’ otherwise,®® where the contract 
requires submission of any dispute arising therefrom 
to arbitrators whose decision shall bind the parties, 
other tribunals have no jurisdiction therein,®® and 
an award made by the arbitrators is final and conelu- 
sive,®t and the matter cannot be relitigated on a 
charge of error in the award.°? 

[§ 544] (2) Action on, Contract.°? Where the 
contract is valid, the general rules in regard to con- 
tracts apply, and the party entitled may sue for and 
recover the amount due according to the terms of the 
contract,®?* or the damages sustained by reason of 


penbey wane R. Co.’s App., 80 


Lathrop v. Junction R. Co., # 
Fed. 41, 14 F. Cas. No. 8,110, 9 Wkly 
NC (Pa.) 277. 
Murch v. Concord R. Corp., 2& 
N. H. 9, 61 AmD 631 
Rhymney R. Co. v. Taff Vale 


etc., RiCo., 2h BF, (2d) 388; Illinois 
Cent. R. Co. v. Indianapolis "Union R. 
Co., 6 F. (2d) 830; Bush v. Chicago, 
ete., R. Co., 103 Kan. 885, 175. P 160; 
Stanley v. ‘Cleveland, etc., Recon 18 
Oh. St. 552; Bennettsville, etc., R. Co. 
v. Hickson Lumber Co.; 93°S. co 382, 
76 SE 1087. 

[a] Rule applied.—(1) A railroad 
which at the time of becoming a user 
of facilities of a union railway com- 
pany agreed to be bound by “any other 
mutual agreements” which had been 
entered into by the companies using 
Such facilities, although not specifical- 
ly mentioned, is not in a position to 
complain that another -company had 
been relieved of paying its full pro- 
portion of the fixed rental in consid- 
eration of a prior conveyance of Cer- 
tain proprietary interests, although 
such arrangement was not embodied 
in the contract (Illinois Cent. R. Co. 
v. Indianapolis Union R. Co., 6 F. (2d) 
830), (2) that as related to ‘passenger 
traffic expenses were apportioned ac- 
cording to the number of trains rather 
than on the basis of wheelage as pro- 
vided in such contract (Illinois Cent. 
R. Co. v. Indianapolis Union R. Co., 
supra), (3) or that, as affected freight 
service, traffic was divided into two 
classes, depending on whether or not 
the association furnished the motive 
power and men, notwithstanding the 
contract provided that service should 
be paid for on the basis of wheelage 
it having long settled on the basis o 


way’s reasonable expenses in relocat- 
ing the signals which menaced the 
lives of trainmen, although originally 
the system was well installed, and 
was approved by the railway’s chief 
engineer. Bush v. Chicago, etce., R. 
Coy. 103 Visane “385, 1757" P. 160.) 
Where a contract between a railroad 
company and a sleeping car company 
renders the railroad liable for loss by 
accident or casualty of cars of the 
latter used by the former, it is liable 
for the loss of cars burned while in 
its control, but not for cars destroyed 
while under the control of the lessor. 
Chicago, ete., R. Co. v. Pullman South- 
ern Car Co.,.139 U. S. 79, 11 SCt 490, 35 
L, ed. 97. 

76. Toledo, etc., R. Co. v. Michigan 
Genk: R. Co., 5 OhS&CP 147, 7 OhNP 

Va eitts pure hy ect, we Ra COR =v. 
Moore, 33 Oh. St. 384, 31 AmR 543. 

78. Sussex R. Co. v. Morris, etc., 
R. Co., 19 N. J. Eq. 13 [rev on other 
grounds 20 N. J. Eq. 542]. 

79. Central Trust Co. v. Wabash, 
ete., R. Co., 29 Fed. 546 [aff 138 U. S. 
1, 11 SCt 248, 34 L.. ed. 843]. 

80. Byram v. Chicago, etc., R. Co., 
21 F. (2d) 388. 

81. Peoria, etc., R. Co. v. Chicago, 
6tes, Ri Coil, 127.U. 8S. 200, 8 SCt 1125, 
32 Lu. ed. 110 {aff 18 Fed. 484]. 

82. Louisville Bridge Co. Louis- 
ville, ete., R. Co., 106 Ky. 674, 51 SW 
185, 21 KyL 271. 


R. Co., 29 Beav. 153, 54 Reprint 585 
[aff 4 Te T. Rep. N. S. 534]. See alsa 
infra § 886. 

87. Rhymney R. Co. v. Taff Vale R. 
Co., supra. 

88. Rhymney R. Co. v. Taff Vale: 
R. Co., supra. 4 

89. See Great Western R. Co. ve. 
Barry R. Co., [1909] 2 K. B. 670 (con— 
struing a statute making railway 
commissioners ex Officio arbitrators in 
certain classes of disputes). 

90. Bay of Quinte, ete., R. Co. v. 
Kingston, etc., R. Co., 8 CanRCas 202. 

[a] Rule applied to the railway 
board. Bay of Quinte, etc., R. Co. v. 
Kingston, etc., R. Co.,; 8 CanRCas 202. 

91. Washington om ‘ ete Cowseys 
Washington, ete., Electric R. "Co., 32 FP. 


(2d) 406. 
92. Washington R., ete., Co. -v. 
Washington, ete., Electric R. Co, 
supra. 


93. Generally see Contracts § 790. 
94. Central New England R. Co. v. 
Boston, ete., R. Co., 279 U.S. 415, 49 
SCt 358, 73 lL. ed. 770 [aff 264 Mass. 
128, 162 NE 324]; Pittsburgh, etc., R. 


Co. v. Keokuk, ete., Bridge Co., 13% 
DHSS 337109 Sct 770, 33 L. ed. 1575 
Green Bay, etc., R. Co. v. Union 


Steam-Boat Co., 107 U.S. 98, 2 SCt 
221, 27 L. ed. 413; New York cent. R. 
Co.’ v. Central New England R. Co., 
264 Mass. 128, 162 NE 324 [aff 275) 
U. S. 415, 49 Sct 358, 73 L. ed. 770). 
[a] Authorized ‘abandonment of: 
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the breach thereof,®® but no damages for the breach 
can arise until after the contract is made.?® Where 
the contract is of such a character as not to be af- 
fected by an authorized abandonment of the line con- 
necting the lines of the parties thereto, such abandon- 
ment is a defense to an action for breach of the agree- 
ment.?? . F 

[§ 545] (3) Injunction®*—(a) Execution of, or 
Operation under, Contract. <A court of equity will 
enjoin the execution of a contract by which one com- 
pany without legislative authority seeks to turn over 
its road to another company,?® or unlawfully seeks 
to acquire the control of a parallel or competing 
line; and where the road of one company, under the 
disguise of a traffic contract, has been illegally turned 
over to another, the stockholders who did not consent 
thereto may maintain a bill in equity to enjoin a fur- 
ther operation under the contract and for an ae- 
counting and the appointment. of a receiver.” 

[§ 546] (b) Violation of Contract. Where one 
company has a contract right to use a portion of the 
track of another as a part of its line, and such right 
is afterward denied, the company owning the track 
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but injunctive relief against the violation of con- 
tracts will not ordinarily be granted where there is 
a doubt as to the legality of the contract,* or plain- 
tiff’s right is doubtful,® or where plaintiff is in de- 
fault,® or an action at law or in equity prosecuted 
in the ordinary manner will afford adequate re- 
dress." 

[§ 547] (4) Specific Performance. In a. proper 
case equity may decree specific performance of op- 
erating or traffic contracts between two or more 
railroad companies.*® 

[§ 548] (5) Action To Set Aside. A traffic con- 
tract may be set aside at the suit of the receiver 
of one of the companies® as inequitable and unfair 
to such company.’ 

[§ 549] (6) Accounting.1! One of several par- 
ties to an operating contract is, in a proper case, en- 
titled to maintain an action against the other par- 
ties for an accounting.1? If plaintiff predicates its 
right upon the contract, it is not entitled to relief 
on the ground that the contract was unjustly dis- 
eriminatory.1° Where two railroads are under a 
joint manager who applies the joint funds belong- 


will be enjoined from interfering 


operation.—An order of the interstate 
commerce commission granting de- 
fendant a certificate of necessity au- 
thorizing it to abandon operation of 
trains over the tracks of plaintiff does 
not relieve defendant of liability for 
fent for the use of such tracks under 
an operating contract with plaintiff 
where the order made no reference to 
the contract and plaintiff was not 
notified of the proceeding before the 
commission, or made a party to it. 
Central New England R. Co. v. Boston, 
etc:, Ro Co., 279 U.S. 415,49 SCt 358, 
73 L. ed. 770 [aff 264 Mass. 128, 162 
NE 324]. 

{[b] Estoppel.—Where defendant 
railroad for nineteen years made an- 
nual payments under aé_ée trackage 
agreement to assignees thereof, it 
was thereby precluded from objecting 
to assignment of the agreement to 
plaintiff. New York Cent. R. Co. v. 
Central New England R. Co., 264 Mass, 
128, 162 NE 324 [aff 279 U. S. 415, 49 
SCt 358, 73 L. ed. 770]. 

[ec] Excuse of performance.—The 
fact that a railroad, to the knowledge 
of the other party, entered into a 
trackage agreement relying on cer- 
tain traffic will not excuse perform- 
ance, if such traffic is not obtained. 
New York Cent. R. Co. v. Central New 
England R. Co., 264 Mass. 128, 162 NE 
324 [aff 279 U. S. 415, 49 SCt 358, 73 
L. ed. 770]. 

[d] Parties.—(1) The lessee of a 
railroad cannot maintain an action in 
its own name on a Sealed trackage 
agreement between defendant railroad 
and the lessor to which the lessee was 
not a party (New York Cent. R. Co. v. 
Central New England R. Co., 264 Mass. 
128, 162 NE 324 [aff 279 U. S. 415, 49 
SCt 358, 73 L. ed. 770]),(2) but the ac- 
tion in such case must be brought in 
the name of the lessor (New York 
Cent. R. Co. v. Central New England 
R. -Co., supra). 

[e] Evidence held properly exclud- 
ed.—(1) In an action for payment due 
under a trackage agreement, defend- 
ant’s offers of proof that the agree- 
ment contemplated certain through 
traffic, which was not received. New 
York Cent. R. Co. v. Central New Eng- 
land R. Co., 264 Mass. 128, 162 NE 
824 [aff .279.U. S.415, 49 SCt.358, 73 
L. ed. 770]. (2) Defendant’s evidence 
of plaintiff’s average cost of operation 
per mile to show plaintiff's gain from 
cessation of operation of defendant’s 
trains, the matter being within the 
sound discretion of the trial judge. 
New York Cent. R. Co. v. Central New 


with such use;* 


England R. Co., supra. 

[f] Question for court and jury.— 
A provision of a trackage agreement, 
that one party should take care of 
passenger trains in its passenger 
yard, being ambiguous, the court 
properly submitted its interpretation 
to the jury. New York Cent. R. Co. 
v. Central New England R. Co., 264 
Mass. 128, 162 NE 324 [aff 279 U.S. 
415, 49 SCt 358, 73 L. ed. 770]. 

95. Graham v. Macon, etc., R. Co., 
120 Ga. 757, 49 SE 75; Norfolk, etc., R. 
Co. v. Shippers’ Compress Co., 88 Va. 
272, 2 SE 139. See Cutting v. Florida 
R., etc., Co., 48 Fed. 508; Meyer v. 
Florida R., etc., Co., 48 Fed. 508; 
Brown v. Florida R., etc., Co., 48 Fed. 
508; Central Trust Co. v. Florida R., 
etc., Co., 48 Fed. 508; Guaranty Trust, 
etc: x. Cow Ve blonidar sh wuctc., aC O.0eas 
Fed. 508; Davis .v. Florida R., etc., 
Co., 48 Fed. 508 (all involving a pro- 
posed operating arrangement between 
a railroad and a steamship company, 
but holding the latter not damaged). 


96. Davis v. Phillips A. Ryan Lum- 
ber Co., (Tex. Civ. A.) 248 SW 448. 
[a] Rule applied.— Where an 


agreement between a lumber company 
and the director general of railroads 
allowing the lumber company to oper- 
ate trains on a railroad for a stated 
price was unenforceable as against 
the director general because unilater- 
al, the lumber company could not re- 
cover, under a subsequent modified 
contract, dated back to the date of the 
first contract, for damages because 
the director general had refused to 
allow plaintiff to operate its trains un- 
der the first contract. Davis v. Phil- 
lips A. Ryan. Lumber Co., (Tex. Civ. 
A.) 248 SW 448. 

97. Western Pac. R. Co. v. Nevada- 
Calitoniia Onee ap R. Co., 40 F. (2d) 

98. Injunction generally see In- 
Junctions! 32.Cs Jape. 

99. Winch v. Birkenhead, etc., R. 
5 De G. & Sm. 562, 64 Reprint 


1 Pennsylvania R. Co. v. Com 
Pa..Cas, 83,0 Ajisi4afatt 1 Pa. Co. Be 


2. Earle v. Seattle, ete., R. Co., 
Fed. 909. 
3.- Blytheville,.ete:, R. Co: v. «St. 


Louis-San Francisco R. Co., 33 F. (2d) 
481; Lathrop v. Junction R. Co., 
Fed. 41; St. Louis-San Francisco R. 
Co. vV.. Missouri Paco Ra ConeluiéeAnk 
1016, 5 SW (2d) 364; Great Northern 
R. Co. v. Manchester, ete., .R. Co, 5 De 
G. & Sm. 138, 64 Reprint 1053. 


[a] Evidence held sufficient to 


ing to both roads to the improvement of one of 


j warrant a finding that plaintiff was 


not guilty of such failure to perform 
the contract on its part as would re- 
lease defendant from compliance with 
it. St. Louis-San Francisco R. Co. v. 
Missouri Pac. R. Co., 176 Ark. 1016, 5 
SW (2d) 364. 

4 South Yorkshire R. Co. v. Great 
Northern R. Co., 3 De G. M. & G. 576, 
52 EngCh 203, 43 Reprint 226.. 

iA Baltimore, etc Riel av. eites= 
burgh ete;aR.1Co., 1 Ohe Cir :Ct-100;, 
1 Oh. Cir. Dec. 60. 

6. Elmira Iron, etc., Rolling Mill 
Co. v. Erie R. Co., 26 N. J. Eq. 284. 

7. Baltimore, etc, Rs (Con Ve Pb itcs= 
burgh) ete. Ru Co 12Onh, Cir (CUSLO0F 
1 Oh. Cir. Dec. 60. See Shrewsbury, 
Cte), IR Coucv. SLOULL Valleyvyae eons 
De G. M. & G. 866, 51 EngCh 677, "42 
Reprint 1111 (in such case granting 
of injunctional relief is a question of 
judicial discretion). 


8. See Sts Performance [36 
Cyc 585-587]. 
9: Receivership generally see infra 


§§ 849-852. 

10. New York Cent. Trust Co. v. 
Wheeling, etc., R. Co., 211 Fed. 515. 

[a] Rule applied to a traffic and 
trackage contract between three com- 
panies to be in force for twenty years, 
where plaintiff's company was, at the 
time such contract was made, con- 
trolled by directors who were also di- 
rectors of the other companies. New 
York Cent. Trust Co. v. Wheeling, 
etc., R. Co., 211 Fed. 515. 

li. Accounting: 

Generally see Accounts and Account- 

ing §§ 56-141 
In connection with suit to enjoin op- 

eration under unauthorized traffic 

contract see supra § 545. 

12. Ticonderoga R. Co. v. Dela- 
ae etc., Co.,, 204 N. Y. 588, 97 NE 
475, 
[a] Thus, although under a con- 
tract for the operation by defendant 
of plaintiff’s railroad plaintiff is en- 
titled to receive, during the life of 
the contract, no part of the unexpend- 
ed balance of receipts, which after 
specified payments was to be paid to 
defendant, to be applied to paying the 
cost of extension or improvements, so 
far as defendant may find the same 
necessary, plaintiff could maintain an 
action to have account taken and the 
amount of the surplus determined. 
Ticonderoga R. Co. v. Delaware, etc., 
Co., 204 N. Y. 588, 97 NE 475. 

13. Illinois Cent. R. Co. v. Indian- 
apolis Union R. Co., 6 F. (2d) 630. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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them, it may be required to account to the other 
therefor,'+ although the traffie contract for such 
joint management was ultra vires,!°> but the latter 
can recover only its proportionate share of the funds 
so expended, and not the entire amount.1® 

[§ 550] (7) Statutory Remedies. Where the 
right sought to be enforced, under a contract of the 
kind under consideration, is created by a statute 
which gives the appropriate remedy, such remedy is 
exclusive.1? 

[§ 551] b. As to Third Persons. The public du- 
ties of a carrier operating under a trackage agree- 
ment are not the general duties of a common carrier 
operating upon its own road,+* and such carrier 
cannot be required to furnish cars to a shipper if 
such service would violate a restriction contained 
in the agreement.+® 

[§ 552] E. Consolidation*?°—1. Definition and 
Distinctions. While the term “consolidation,” as 
applied to railroad companies, has been held to have 
no fixed, definite, and accepted meaning,” it may be 
defined as the combination and union in one whole, 

14. Nashua, etc., R. Corp. v. Bos- 


ton, etc., R. Corp., 164 Mass. 222, 41 


NE 268, 49 AmSR 454. ferring upon 


15. Nashua, etc., R. Corp. v. Bos-| pany corporate powers, and continu- 
ton, ete., R. Corp., 157 Mass. 268, 31] ing in force the franchises and privi- 
NE 1060. leges of each company, 

16. Nashua, ete., R. Corp. v. Bos-| the new company the name of one of 


ton, etc., R. Corp., supra. 
17. Portland Terminal Co. v. Bos- 


ton, ete., KR. Co., 127 Me. 428, 144 A 


390. or confederation of the two). 
see Powell v. North Missouri R. Co., 
42 Mo. 63 (holding that, 
company was extinguished and only 
the other continued to exist, there was 
not a consolidation or amalgamation 
of the companies into one). 

24. Lee v. Atlantic Coast Line R. 


[a] Evidence held insufficient, in a 
statutory action to compel defendant 
railroad company to pay its propor- 
tion for the use of terminal facili- 
ties, to show a ‘written agreement” 
apportioning expenses of the terminal, 
as required by the statute. Por tland 


Terminal Co. v. Boston, ete., R. Co.,| Co. 150 Fed. 
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railroads, under a statute empowering 
them to consolidate their stocks, con- 
the consolidated com- 


the old ones, was a consolidation, as 
distinguished from either a merger of 
one into the other or a mere alliance 
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by legal authority and agreement of the parties, of 
the rights, franchises, and effects of two or more 
corporations, and the commission thereof to a sin- 
gle corporation, the stockholders of which are com- 
posed of those, who choose to become such; of the 
companies thus agreeing,” whether such single cor- 
poration, called the “consolidated company,” be a 
new one then created, or one of the original com- 
panies continuing in existence with larger rights, 
capacities, and property,?* although it has been said 
that a union of the latter character should be termed 
a “merger” rather than a “consolidation.”?+ The 
term properly applies only to a corporate union of 
the companies concerned,?> as distinguished from 
a mere physical union or connection of their 
tracks,*° or a business agreement affecting the own: 
ership, operation, use, or control of their roads,?* 
and is clearly distinguishable from a purchase?’ or 
lease*® by one company of the railroad of another, 
a traffic agreement,°° an agreement to consolidate 
at a future date,*? or the acquisition by one com- 


27. Pingree v. Michigan Cent. R: 
Co., 118 Mich. 314, 76 NW 635, 53 LRA 
274; Morrill v. Smith County, 89 Tex. 
529, 36 SW. 56. 

Contracts for control, operation, or 
use of railroads see supra §§ 534-551: 

28. Green County v. Conness, 109 
eS .e LOE roms Otro Dea mmleinae Ge 872; St: 
Louis, ete., Ri Coiiwv. Cross. aie Fed. 
480 [aft 232 U. S. 318, 34 Sct 338) 58 
L. ed. 621, LRA1915F 1187]; Mackin 
tosh v. Flint, etec., R. Co., 34 Fed. 582; 
Wawkins v. Georgia Gent: R. Co:, ALS: 
Ga. 159, 46 SEH 82; Chicago, ete., R, 
Co. v. Ashling, 160 Th. 373, 43 NE’ 373 
[aff 56 Ill. A. 327); Blkins v. Camden; 
ete., R. Col, 36 Ni J. Bq. bt Comparé 
Continental Trust Co. v. Toledo, ete.; 
R. Co., 82 Fed. 642 [mod on ‘other 


but giving 


But 


where one 


[rev on other 


127 Me. 428, 144 A 390. 

18. Kanawha, etc., R. Co. v. State 
Public Utilities Commn., 96 Oh. St: 
414, 117 NE 353. 

19. Kanawha, eitc., R. Co. v. State 
Public Utilities Commn., supra. 

Buty to furnish cars generally see 
Carriers §§ 66-78. 

20. As effectuating monopoly see 
Monopolies §§ 144-153. 

Consolidation of corporations gen- 
erally see Corporations §§ 3630-3669, 
4055. 

21. Meyer v. Johnston, 64 Ala. 603. 

22. State v. Atlantic Coast Line R. 
Co., 202 Ala. 558, 81 S 60; Meyer v. 
Johnston, 64 Ala. 603; State v. Mon- 
tana R. Co., 21 Mont. 221, 53 P 623, 45 
LRA 271. 

[a] Other definitionsi—(1) ‘The 
consolidation of two or more railroad 
corporations is the permanent union 
in their interests, management, and 
control, either in the formation of a 
new company out of the consolidated 
ones, or else by a consolidated man- 
agement of the old ones unitedly, 
whilst their distinct corporate en- 
tities still remain.” Rorer Railroads 
p 588 [quot State v. Montana R. Co., 
21 Mont. 221, 240, 242, 53 P 628, 45 
LRA 271]. (2) “A merger, a union, or 
amalgamation, by which the. stock 
of the two corporations is made one 
zy . their property and franchises 
are combined into one . their 
powers become the powers of one 
a their. names are merged into 
one, and . . the identity of two 
practically, if not actually, run into 
one.” State v. Montana R. Co., supra. 

23, State v. Atlantic Coast Line R. 
Co., 202 Ala. 558, 81 S 60; Meyer v. 
Johnston, 64 Ala. 603; Chicago, etc., 
R. Co. v. Doyle, 256 Ill. 514, 100 NE 
278; State v. Montana R. Co., 21 Mont. 
221, 53 P 628, 45 LRA 271. See also 
Atlantic, etc, R. Co. v. Georgia, 98 
U.S. 359, 25 L. ed. 185 (a union of two 


grounds 166 Fed. 850, 94 CCA 128]. 
See Tomlinson v. Branch, 15 Wall, (U. 
S.) 460, 21 L. ed. 189 (construing a 
statute pr oviding that upon carrying 
out ‘an agreement under which the 
stockholders of one railroad company 
exchanged their stock for shares in 
another railroad company, by means 
whereof the latter company acquired 
the entire control of the former, the 
former should be ‘merged’ with the 
latter and vested with all the rights, 
privileges, liabilities, and properties). 
But see Chicago, etc., R. Co. v. Doyle, 
256 Ill. 514, 100 NE 278 (where the 
court expressly refused to draw the 
distinction stated in the text). Com- 
pare State v. Atlantic Coast Line R. 
Co., 202 Ala. 558, 81 S 60 (where the 
court said that while the terms “con- 
solidation’” and “merger” are proper- 
ly distinguished, the former meaning 
the unifying of two or more compa- 
nies into a single new corporation 
‘having the combined capital, fran- 
chises, and powers of all its constit- 
uents, and the latter term meaning 
the absorption of one company by an- 
other which retains its name and cor- 
porate identity with the added cani- 
tal, franchises, and powers of the 
merged company, yet for most pur- 
poses the result in each case is prac- 
tically the same, and the courts and 
textwriters have used the two terms 
interchangeably to express the idea 
of a complete corporate union). 
“Merger” defined see 40 C. J. p 649. 
25. Chicago, etc., R. Co. v. Ashling, 
160 Ill. 373, 43 NE 373 [aff 56 Dll. A. 


327]; Pingree v. Michigan Cent. R. 
Co., 118, Mich. °314;5 76° NW: 635; 753 
LRA 274; State v. Montana R. Co., 


21 Mont..221, 538 P 623, e Le 271. 


26. Louisville, etc., R Ken- 
tucky, 161 U. S. 677, 16 Sct TA, 40 L. 
ed. 849. 


Track connections of one railroad 


' with another see supra §§ 136, 137. 


*By EUSTACE W. TOMLINSON (§§ 552-574). 


grounds 95 Fed. 497, 36 CCA 155 (rek 
den 96 Fed. 784 mem, 37 CCA 58? 
mem, and certiorari den 176 U. S. 219; 
20 SCt 3838, 44 L. ed. 442)] (where a 
statute authorizing certain railroad 
companies “‘to purchase and hold 
. . . and to use and enjoy” the prop-= 
erty, rights, and franchises of other 
railroad companies was held plainly 
to contemplate consolidation). 
Purchase and sale of railroads see 
supra §§ 483-495. 
Montana R- 


29. Mont.—State jv. 
53° P 623, 45 LRA. 


Co., 21 Mont. 221, 
paral : 

N. J.—Mills v. Central R. Co., 41 
N. J. Eq. 1, 2.A 453 

N. Y.—Gere v. New York Cent., ete., 
R. Co., 19 AbbNCas 193. 

Tex.—Missouri Pac. R. Co. ve 
Owens, 1 Tex. A. Civ. Cas. § 384. ¢ 

Can.—In re Quebec Cent. R. Co., 15 
CanRCas 105, 11 DomLR 267: 

But see East St. Louis Connecting 
x Co. v. Jarvis, 92 Fed. 735, 34 CCA 

39; State v. Atchison, ete.) Rui:Co.g 
34 Nebr. 143, 38 NW 43, 8 AmSR. 164 
(both holding a lease to be a consoli- 
dation, within the meaning of a con- 
stitutional provision prohibiting con- 
solidations in certain cases, in view 
of the practical end designed to be 
accomplished by the prohibition). 

Leases of railroads in general see 
supra §§ 496-533. 

30. Galveston Causeway . Constrj 
Co. v. Galveston, ete., R. Co. 284 Fed 
187 [aff 287 Fed. 1021 mem (certiorari 
den 262 U.S. 747 mem, 43 “SCt 503 
mem, 67 L. ed. 1212 mem)]; Pingree 
v. Michigan Cent. R. Co., 118 Mich. 
314, 76 NW 635, 53 LRA 274; Mor- 
rill v. Smith County, 89 Tex. 529, 36 
SW 56. 

Red Sage agreements see supra §§ 534- 
551. ’ 

31. Shrewsbury, etc, R. Co. v; 
Stour Valley R. Co., 2. De G. M. & G. 
866, 51 EngCh 677, 42 Reprint 1111) 
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pany of stock in another,?? although the purchase 
or acquisition of stock may be the mode adopted 
to effect a consolidation.?* ‘ 

Term “amalgamation,” as used in English and Ca- 
nadian-cases to designate a combination or merger 
of two railroad companies,** is unfavorably regard- 
ed in this country,*® and such usage is seldom adopt- 
ed by American courts.?° 

[§ 553] 2. Right To Consolidate??7—a. In Gen- 
eral. In the absence of constitutional or statutory 
authority so to do, a railroad company has no power 
to consolidate with another or others,?® and the fact 
that a proposed consolidation would be of advan- 
tage to the publie cannot be-considered where such 
authority is lacking.*® So authority to consolidate 
must be conferred upon, and possessed by, each com- 
pany entering into a consolidation agreement, in 
order to render it valid,*® except that by curative 
statute an unauthorized consolidation may be rat- 
ified and validated.*! 

Grant and existence of authority. Authority to 
consolidate must be clearly given to a railroad com- 
pany, in order to be deemed to exist, and cannot be 
implied from any uncertain or doubtful language 
with respect to the powers conferred upon it;4? and 
a constitutional or statutory prohibition against the 
consolidation of particular companies does not by 
implication authorize the consolidation of others.*? 
Such authority may be given by provision therefor 
in the charter of the company** or general law,*® 
But see Toéledo, etc., R. Co. v. Con- 
ijnental Trust Co., 95 Fed. 497, 36 


CA 155 [reh den 96 Fed. 784 mem, 37 
CCA 587 mem, mod 82 Fed. 642, 86 


body 
(2) 
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into the latter.’’ 
Grand Junction R. Co., 4 Ont. 232, 243. 
“An amalgamation 
a consolidation as to reduce the com- 


or by an enabling act,*® or by special act consoli- 
dating designated companies and incorporating the 
consolidated company as such;*? and the legislature 
may authorize either a modified surrender of the old 
companies or their total extinction and the crea- 
tion by their union of a new company.*® Under a 
general statute authorizing the consolidation of rail- 
road companies, more than two, unless otherwise 
provided, may be consolidated at one time,*® even 
though the statute refers to the “two” consolidat- 
ing companies.°® Authority conferred upon desig- 
nated company to consolidate with another or oth- 
ers does not pass to the resulting consolidated com- 
pany so as to authorize it to make successive con- 
solidations with other companies;°? but where the 
right to consolidate is conferred upon railroad com- 
panies generally, the right is not exhausted by a 
single exercise or affected by the fact that one of 
the constituent companies is the product of a prior 
consolidation.®°? The mere fact that one company 
owns property which another company is not em- 
powered to hold does not prevent their consolida- 
tion.®3 A statute empowering one railroad com- 
pany to “unite”>* or “connect”>> with another or 
other companies authorizes merely a physical con- 
nection of the tracks®® or a traffic consolidation,®* 
and not a corporate consolidation.®® 

Conditions. The legislature in authorizing a con- 
solidation of railroad companies may impose such 


44. American L. & T. Co. v. Minne- 
sota, etc., R. Co., 157 Ill.. 641, 42 NB 
153; Ohio, etc., R. Co. v. Peo., 123 Ill. 
467, 14 NE 874; Spencer v. Seaboard 


Fargey Vv. 


implies such 


Hed. 929, and certiorari den 176 U. S.| panies to a common interest.” Pow-| Air Line R. Co., 1387 N. C. 107, 49 SE 
219, 20 SCt 383, 44 L. ed. 442] (holding | ell vy. North Missouri R. Co., 42 Mo.]| 96, 1 LRANS 604. 

that a railroad company which has| 63, 67. 45. American L. & T. Co. v. Minne- 
paid for the construction of the line 35. Meyer v. Johnston, 64 Ala.| sota, ete., R. Co., 157 Ill. 641, 42 NE 
of another, owns practically all of its! 603. 153; Smith v. Cleveland, ete., R. Co., 
eapital stock, and is in possession of 36. State v.. Montana R. Co., 21]170 Ind. 382, 81 NE 501. 


its road under an agreement for fu- 
ture consolidation, will be considered 
ae the owner within the meaning of a 
statute permitting reconsolidation in 
case of the breaking up of a consoli- 
dated road). 

32. Elkins v. Camden, etc., R. Co., 
36 N. J. Ha. 5. 

Purchase of stock of one railroad 
company by another see supra § 486. 

33. Atlanta, etc., R. Co. v. Atlantic 
“Coast Line R. Co., 138 Ga, 353, 75 SH 
-468; Chicago, etc., R. Co. v. Ashling, 
160 Ill. 373, 48 NE 378 [aff 56 Ill. A. 
327]. Compare Williamson v. New 
Jersey Southern R. Co., 26 N. J. Eq. 
$98 (holding that the purchase of 
‘sixteen seventeenths of the capital 
sgtock of one railroad company by an- 
Other under a statute authorizing the 
two companies to consolidate, and 
with the intention to effect such con- 
solidation, followed by the actual and 
practical consolidation of the com- 
panies, operated to consolidate the 
companies in accordance with the 
provisions of such statute, the de- 
fects, if any, being merely of form 
and not of substance). 

34 Eastern Union R. Co. v. Coch- 
rane, 9 Exch. 197, 156 Reprint 84, 7 R. 
& Can. Cas. 792; Charlton v. Newcas- 
tle; -ete,, R..Co.5 Jur.-Ni.S., 1096; 
Yool v. Great Western R. Co., 39 L. 
J. Ch. 562; Bruff v. Cobbold, 30 L. T. 
Rep. N.S. 597; Fargey v. Grand Junc- 
tion R. Co., 4 Ont. 232. 

[a] Significance of term.—(1) 
“The term ‘amalgamation’ . . has 
no definite and positive signification. 
It is employed to denote loosely vari- 
ous operations in themselves widely 
different, which more or less com- 
pietely work a transfer of corporate 
affairs from one corporation to an- 
other, and a merger of the former 


Mont. 221, 53 P 623. 45 LRA 271 (so 
stating). 

37. Of corporations generally see 
Corporations §§ 3632-3639. 

38. Louisville, etc., R. Co. v. Ken- 
tucky, 161 U. S. 677, 16 SCt 714, 40 L. 
ed. 849; Pearce v. Madison, etc., R. 
Co., 21 How. (U. S.) 441,.16 L. ed. 
184; Ferguson v. Meredith, 1 Wall. 
(U. S.) 25, 17 L. ed. 604; American L. 
& T. Co. v. Minnesota, etc., R. Co., 157 
Tll. 641, 42 NE 153; Morrill v. Smith 
County, 89 Tex. 529, 36 SW 56 -[rev 
(Civ. A.) 383 SW 899]; Missouri Pac. 
R. Co. v. Owens, 1 Tex. A. Civ. Cas. § 
384; Charlton v. Newcastle, etc., R. 
Co., 5 Jur. N. S. 1096. 

Effect of attempt to consolidate 
without authority see infra § 565. 

39. Continental Securities Co. v. 
New York Cent., ete., R. Co., 151 NYS 
534 [app dism 167 App. Div. 934 mem, 
152 NYS 1105 mem]. 

40. Louisville, ete., R. Co. v. Ken- 
tucky, 161 U. S. 677, 16 SCt 714, 40 L. 
ed. 849; Spencer v. Seaboard Air Line 
R. Co., 137 N. C. 107, 49 SE 96, 1 LRA 
NS 604; Morrill v. Smith County, 89 
Tex. 529, 36 SW 56 [rev (Civ. A.) 33 
SW 899]: Compare In re Prospect 
Park, ete., R. Co., 67 N. Y. 371 (hold- 
ing that, where power is given by 
statute to one company to consolidate 
with any other, whatever other com- 
pany it selects for a union and finds 
willing to join it has power to unite 
with it, although such other company 
is not named in the statute). 

41. See infra § 559. 

42.. Louisville, ete. : R. ‘Cow iv. 
Kentucky, 161 U. S. 677, 16 SCt 714, 40 
L. ed. 849; Morrill v. Smith County, 
89 Tex. 529, 36 SW 56 [rev (Civ. A.) 
33 SW 899]. 

43. East Line, etc., R. Co. v. State, 
75 Tex. 434,12 SW 690. 


46. American L. & T:.Co. v. Minne- 
sota, ete., R. Co., 157 Ill. 641, 42 NE 
153; Spencer v. Seaboard Air Line R. 
eae. 137 N. C. 107, 49 SE 96, 1 LRANS 
47. State v. Maine Cent. R. Co., 66 


pee 488 [aff 96 U. S. 499, 24 L. ed. 
48. State v. Maine Cent. R. Co., 66 
Me. 488. 


Effect of consolidation and status 
of constituent and consolidated com- 
panies see infra §§ 564-578. 

49. Bonner v. Terre Haute, etc., R. 
Co., 151 Fed. 985, 81 CCA 476; Chi- 
cago, etc., R. Co. v. Heidenreich, 254 
Ill. 231, 98 NE 567, AnnCas1913C 266; 
Smith v. Cleveland, ete., R. Co., 170 
Ind. 382, 81 NE 501. i 


50. Smith v. Cleveland, etc, R. 
Co., supra. i 

51. Morrill v. Smith County, 89 
Tex. 529, 36 SW 56 [rev (Civ. A.) 33 
SW 899]. 

52. Smith v. Cleveland, etc., R. Co., 


170 Ind. 382, 81 NE 501; Taylor v. At- 
antics etc., ‘R. ‘Co., 5% HowPr..(N.’7Y.) 


53. Venner v. New York Cent., etc., 
R. Co., 177 App. Div. 296, 164 NYS 626 
[aff 94 Mise. 671, 158 NYS 602, and 
aff 226 N. Y. 583 mem, 125 NE 893 
mem]. 

54. Louisville, etc., R. Co. v. Ken- 
tucky, 161 U. S. 677, 16 SCt 714, 40 L. 
ed. 849 [aff 97 Ky. 675, 31 SW 476,-47 
KyL 427]. j i ; 

55. Morrill v. Smith County, 89 
Tex. 529; 36 SW 56 [rev (Civ. A.) 33 
SW, 899]. : 

56. Connections with 
roads see supra §§ 136, 137 

57. Traffic agreements see supra §§ 
534-551. 

58. “Consolidation” 
union see supra § 552. 


other rail- 


as corporate 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


7 §§ 553-555) 


conditions as it may deem proper;5® and a com- 
pany by exercising the authority so given impliedly 
consents to, and becomes bound by, the conditions 
imposed.°° 

Revocation or restriction of authority. The leg- 
islature may revoke a power to consolidate previous- 
ly given, if it has not been executed,** or limit a 
general power previously. given so as to exclude 
consolidations between parallel or competing lines,°®? 
even though power to alter or amend the charter of 
the company has not been reserved to the state.°* 

[§ 554] b. As Affected by Relation of Railroads 
—(1) Continuous or Connecting Lines.. Under con- 
stitutional or statutory provisions authorizing the 
consolidation of those railroad companies only whose 
roads connect or form a continuous line, it has been 
held that two railroads need not be connected di- 


rectly,°* but the connection may be made by an in- . 


tervening railroad® or bridge,®® even though it does 
not belong to either of -the consolidating compa- 
nies;°* but there is authority to the contrary, that 
a connection by means of an intervening railroad 
owned by a company not a party to the consolida- 
tion is insuffictent.°® Such provisions contemplate 
that the consolidated road shall form one instead of 
two or more lines of road,®°® and must be construed 
subject to any statutory lmitations with respect 
to the consolidation of parallel or competing lines.*° 
The mere fact of conneetion between two railroads 
does not necessarily make them continuous, within 
the meaning of such statutes.™ 
izing companies operating railroads partly or wholly 
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A statute author- | 


(51 COC. Feb 182 


within the state to consolidate with other companies 
operating connecting lines does not prevent a con- 
solidation from including companies operating roads 
wholly outside the state and not directly connected 
with the lines of any company operating within the 
state, so long as the lines of the consolidated com- 
pany form a continuous connecting system,’? since 
nies may be deemed to become consolidated.** 
Where a company is authorized to consolidate with 
any company in an “adjoining state,” so as to form 
a continuous line, it may enter into a consolidation 
with a company having a road in a state adjoiming 
that into which its line extends, although not ad- 
joining the state in which it is incorporated.”* Com- 
panies whose roads will be connected and continu- 
ous may consolidate prior to the construction and- 
actual connection of such roads.”° f 
[§ 555] (2) Parallel or Competing Lines.”® Et is= 
competent for a state to prohibit the consolidation 
of railroad companies owning parallel or eompetmg~ 
lines,77 even though power to amend the eharters: of 
the companies has not been reserved,?$ legislation of © 
such character being within the police power,’” and, . 
although affecting interstate railroads, not an in-- 
fringement of the power of congress to regulaté Th 
terstate commerce;®° and, where so prohibited, such : 
consolidations are illegal and invalid.81 The object - 
of such provisions is to prevent monopolies and com-- 
binations which would interfere with the benefit to~ 
the public resulting from free competition,®? and 
they cannot be evaded by means of a judicial sale,**" 
or the purchase by, or transfer to, one company of 


59. Ashley v. Ryan, 153 U.S. 436, 
14 SCt 865, 38 L. ed. 773 [aff 49 Oh. 
St. 504, 31 NE 721 (aff 6 Oh. Cir. Ct. 
208, 3 Oh. Cir. Dec. 418)]; Brown v. 
Boston, etc., R. Co., 233 Mass. 502, 124 
NE 322; 
Janda: R.'Co.,-36, NJ. da. 295; 

60. Ashley v. Ryan, 153 U. S. 436, 
14 SCt 865, 38 L. ed. 773 [aff 49 Oh. 
St. 504, 31 NE 721 (aff 6 Oh. Cir. Ct. 
208, 3 Oh. Cir. Dec. 418)]; Northern 
Cent. R. Co. v. Hering, 93 Md. 164, 48 
A 461 [writ of error dism 186 U. S. 480 
mem, 22 SCt 944 mem, 46 L. ed. 1259 
mem]; Mobile, etc., R. Co. v. State, 
89 Miss. 724, 41 S 259, 122 AmSR 295; 
Smith v. Pacific Impr. Co., 104 Misc. 
481, 172 NYS 65. 

[a] Substitution of annuity for 
principal debt.—Where, on authoriz- 
ing a consolidation, the state agrees 
to accept in lieu of a debt owing to it 
by one of the constituent companies 
a certain annuity to be paid by the 
consolidated company, the consolidat- 
ed company cannot’ subsequently 
claim the right to settle the original 
indebtedness instead of paying the an- 
nuity agreed upon. Northern Cent. 
R. Co. v. Hering, 93 Md. 164, 48 A 
461. 

61. Pearsall v. Great Northern R. 
Co., 161 U. S. 646, 16 SCt 705, 40 L. 
ed. 838 [rev 73 Fed. 933]. 

62. Pearsall v. Great Northern R. 
Co., supra. 

Consolidation of companies owning 
parallel or competing lines see infra 
§ 555. 

63. Louisville, etc., R. Co. v. Ken- 
tucky,.161.U. S. 677, 16 SCt 714, 40 L. 
ed. 849. 

Alteration and amendment of char- 
ter of railroad company see supra §§ 
45, 46. 

64. Black v. Delaware, etc., Canal 
Co., 22 N. J; Eq. 130; New York Cent., 
etc., R. Co. v. Yonkers, 103 NYS 252. 

65. Black v. Delaware, etc., Canal 
Coy 22° NJ. HG.y L380: f 

66. New York Cent., etc., R. Co. v. 
Yonkers, 103 NYS 252. 

67. New York Cent., R. Co. 
vy. Yonkers, supra. 


etc., 


Swayze v. New Jersey Mid- 


68. State v. Vanderbilt, 37 Oh. St. 
590. Compare Burke v. Cleveland, 
ete., R. Co., 10 Oh. Dec. (Reprint) 525, 
21 CineLBul 11 (holding that two 
companies may be consolidated, al- 
though their lines do not connect di- 
rectly, where a connection is made 
between them by the tracks of a union 
terminal company, the stock of which 
is owned in part by the companies en- 
tering into the consolidation). 

69. Peo. v. Boston, etc., R. Co., 12 
AbbNCas (N. Y.) 230. 

70. Peo, v. Boston, ete., R. -Co., 
EEA State v. Vanderbilt, 37 Oh. St. 
3) . 

Consolidation of railroad companies 
owning parallel or competing lines 
see infra § 555. 

71. Peo..v. Boston, etc., R. Co., 12 
AbbNCas (N. Y.) 230; State v. Van- 
derbilt, 37 Oh. St. 590. 

72. Venner v. New York Cent., etc., 
R. Co., 177 App. Div. 296, 164 NYS 626 
{aff 94 Mise. 671, 158 NYS 602. and 
aff 226 N. Y. 583 mem, 125 NE 893 
mem], 

73. Venner v. New York Cent., etc., 
R. Co., supra. 

74 Adelbert College v. Toledo, 
otea R. Co., 5 OhS&CP 14, 3 OhNP 


75. Livingston County v. Ports- 
mouth First Nat. Bank, 128 U. S. 102, 
9 SCt 18, 32 L. ed.:359... 

.76, Combinations and agreements 
between transportation companies for 
purpose of suppressing competition in 
general see Monopolies §§ 144-153. 

Effect of prohibition of cqnsolida- 
tion on right to lease parallel or com- 
peting lines see supra § 502. 

77. Mobile, etc., R. Co. v. Missis- 
sippi, 210 UD. S. 187, 28 SCt 650, 52 L. 
ed. 1016; Louisville, ete., R. Co. v. 
Com., 161 U. S. 677, 16 SCt 714, 40 L. 
ed. 849 [aff 97 Ky. 675, 31 SW 476, 17 
KyL 427]; Pearsall v. Great Northern 
R. Co., 161 U. S. 646, 16 SCt 705, 40 
L. ed. 838 [rev 73 Fed. 933]. And see 
cases infra notes 78-80. 

78. Louisville, etec., R. 
tucky, 161 U. S. 677, 16 SCt 
ed. 849. 


Co. v. Ken- 
714, 40 L. 


Amendment of charter see supra §§ 

79. Louisville, etc., Ri: Co. v. Ken- 
tucky, 161 U. S. 677, 16 SCt 714, 40 
L. ed. 849 [aff 97 Ky. 675, 31 SW 476, 
17 KyL 427]. 

80. Louisville, etc., R. Co. v. Ken- 
tucky, supra. 

Power of congress to regulate inter- 
state commerce see Commerce 8§§ 6—9. 

81. U. S.—Pearsall v. Great North- 
ern R. Co., 161 U. S. 646, 16 SCt 705, 
40 L. ed. 838 [rev _73 Fed. 933]; Hast 
St. Louis, ete., R. Co. v. Jarvis, 92 Fed. 
735, 84 CCA 639. 

Ky.—Louisville, etc., R. Co. v. Ken- 
ucky 97 Ky. 675, 31 SW 476, 17 KyL 

Miss.—State v. Mobile, etc., R. Co., 
86 Miss. 172, 38.S 732, 122 AmSR 277. 

Mont.—State v. Montana R. Co., 22 
Mont. 221, 53 P 623, 45 LRA 271. 

Nebr.—State v. Atchison, ete, R. 
ae 24 Nebr. 1438, 38 NW 43, 8 AmSR 


N. H.—Currier v. Concord R. Corp., 
48 N. H. 321. 

N. Y¥.—Gere v. New York Cent., ete., 
R. Co., 19 AbbNCas 193; Peo. v. Bos- 
ton, ete., R. Co., 12 AbbNCas 230. 

oot te eS v. Vanderbilt, 37 Oh. St. 


Tex.—East Line, ete, R. 
State, 75 Tex. 434, 12 SW 690. 

Right to question validity of con- 
solidation see infra §§ 557, 558. 

82. East St. Louis, etc., R. Co. vw 
Jarvis, 92 Fed. 735, 34 CCA 639; State 
v. Atchison, etc., R. Co., 24 Nebr. 143, 
38 NW 43, 8 AmSR 164; Currier v. 
Concord R. Corp., 48 N. H. 321. 

83. Louisville, etc., R. Co. v. Ken— 
tucky, 161 U. S. 677, 693, 16 SCt 714, 
40 L. ed. 849. 

“The inhibition of the Constitutiom 
is not against the sale to individuals, 
though they may chance to be stock— 
holders in a competing line, but 
against the acquisition by a railway, im: 
any form, of a parallel or competing 
line. If this could be evaded by going 
through the form of a judicial sale, 
the constitutional provision would be 
of no value.” Louisville, ete., R. Ce 
v. Kentucky, supra. 
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a controlling interest in the stock of another,** or 
any agreement or business consolidation, even 
though not a corporate consolidation, which would 
have the effect which it is the design of such provi- 
sions to prevent;*° nor will legislative acquiescence 
in the acquisition by a company of local and branch 
lines, although some are parallel to its own, estop 
the state from opposing a consolidation with a par- 
allel and competing through line running between 
the same principal termini.® Railroad companies 
cannot be allowed to consolidate in violation of such 
provisions merely because their consolidation will 
result in better service to the public,®* nor because 
one of the roads cannot be operated independently 
at a profit.®® 

What are parallel or competing roads. Parallel 
railroads, within the meaning of constitutional or 
statutory provisions prohibiting the consolidation 
of companies operating parallel or competing roads, 
are those which run between the same two points 
_or loealities;8® and competing railroad companies 
are those which are rivals in business.°® While it 
has been held that such a provision should not be 
construed as if it related to parallel “and” com- 
peting roads,®! the question as to what companies 
are within the prohibition ordinarily depends prin- 
cipally upon whether or not their consolidation 
would substantially affect competition.°* Thus two 
roads, although in some respects parallel, are not 
within the prohibition there they do not connect 
common points,®* particularly where another road 
under a different management is located between 
them;°* and if the roads are not in their general 
features competing, as where they are widely di- 
vergent and reach different commercial centers, they 
are not within the prohibition,®® although some in- 
cidental competition may result from their inter- 
secting or crossing other lines which serve as feed- 
ers®® or crossing streams upon which boats are op- 
erated as carriers.°* On the other hand, companies 


may be prohibited from consolidation, under such 

84. Pearsall v. Great Northern R., Dec. 
Co., 161 U.S. 646, 16 SCt 705, 40 L. ed. 
838 [rev 73 Fed. 933]. 
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(Reprint) 525, 21 CineLBul 11. 
And see cases infra notes 93-1. 
pare Smith v. Cleveland, etc., R. Co., Be. 
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[§§ 555-556 


provisions, although their lines are not parallel in 
a mathematical sense:°8 so any roads which are 
parallel in a general sense and connect the same 
principal points so as to constitute competing lines 
are within the prohibition,®® and two railroads, al- 
though not generally parallel nor connecting the 
same termini, may be competing lines by reason of 
the companies’ relations with, or control or man- 
agement of, lines other than their own.+ The ap- 
plicability of such provisions is not affected by the 
tact that through trains are not run upon one of 
the roads in question,? or that one of the companies 
owns another line which is not parallel.* 

Terminal railroad companies are not within the 
application of provisions prohibiting the consolida- 
tion of companies owning parallel or competing 
lines, such provisions being designed to apply to 
companies conducting an ordinary railroad busi- 
ness.* 

[§ 556] c. Companies of Different States. <A rail- 
road company has no more power to consolidate with 
a company of another state without legislative au- 
thorization than it ras to consolidate with any other 
company.® Moreover, a state legislature cannot 
grant complete authority for the consolidation of a 
company of its own state with a company or compa- 
nies of a foreign state,* nor can the legislatures of 
two different states unite in forming from two or. 
more existing companies a single company which 
shall be the same legal entity in both states;8 but 
each may authorize a company organized under its 
own laws to consolidate with a company of the oth- 
er,® and concurrent action of both legislatures is 
necessary to a valid consolidation.t° [Under such 
authority a consolidation may be effected prior to 
the construction of the railroads.11_ A statute au- 
thorizing companies of the state to consolidate with 
those of adjoining states applies to companies or- 
ganized after, as well as before, the enactment of 
the statute;'? but a statute authorizing such a con- 
solidation and not in terms retroactive will not 
623, 45°'LRA 271; East Line, etc., R. 


Co. v. State, 75 Tex. 434, 12 SW 609. 
Com. v. Louisville, ete., R. Co. 


Com- 


Purchase of stock of one railroad 
company by another see supra § 486. 

85. Pearsall v. Great Northern R. 
CH PMO leU Ss 646; 16 SCts 705, 40s 
ed. 838 [rev 73 Fed. 933]; East St. 
Louis, etc., R. Co. v. Jarvis, 92 Fed. 
735, 34 CCA 639; Currier v. Concord 
PU COnD. wtSoN wt oad , 

Traffic agreements between parallel 
‘or competing roads see supra § 537. 

86. Louisville, etc., R. Co. v. Com., 
ze WSO Th LO SOLn 144 Ome ed: 
849. 

Estoppel to question validity of 
consolidation in general see infra § 
558. 

87. Com. v. Louisville, etc., R. Co., 
144 Ky. 324, 1388 SW 291, AnnCas1913A 
633. 

88. Com. v. Louisville, etc., R. Co., 


89. Com. v. Louisville, ete., R. Co., 


90. Peo. v. Boston, etc., R. Co., 12 
AbbNCas (N. Y.) 230. 

91. Com. v. Louisville, etc., R. Co., 
144 Ky. 324, 188 SW 291, AnnCas1913A 

3 


633. 

92. Louisville, etc., R. Co. v. Ken- 
tucky, 161 U. S. 677, 16 SCt 714, 40 L. 
ed. 849; Dady v. Georgia, etc., R. Co., 
112 Fed. 838; Bast St. Louis, etc. R. 
Co. v. Jarvis, 92 Fed. 735, 34 CCA 639; 
Kimball v. Atchison, etc., R. Co., 46 
Fed. 888; State v. St. Louis Terminal 
R. Assoc., 182 Mo. 284, 81 SW 395; 
Burke v. Cleveland, etc., R. Co., 10 Oh. 


170 Ind. 382, 81 NE 501 (holding that 
Burns St. Annot. [1901] § 5215, pro- 
hibiting the consolidation of one rail- 
road with another which crosses or 
intersects its line, was designed to 
prevent the absorption of competing 
lines and does not apply where the in- 
tersection is at a terminal point). 

93. Louisville, etc., R. Co. v. Com., 
LOL VO Ssa67 76 SCty We 740F We. eds 
849; Kimball y. Atchison, ete., R. Co., 
46 Fed. 888. 

94. Kimball v. Atchison, ete, R. 
Co., supra. : 

95. Dady v. Georgia, etc., R. Co.,; 
112 Fed. 838; Burke v. Cleveland, etc., 
R. Co., 10 Oh. Dec. (Reprint) 525, 21 
CincLBul 11. 

96. Burke vy. Cleveland, etc., R. Co., 
supra. 

97. Dady v. Georgia, etc., R. Co., 
112 Fed. 838. 

98. Hast St. Louis; ‘ete., Ri Co. v. 
Jarvis, 92 Fed. 735, 34 CCA 639; Com. 
v. Louisville, etc., R. Co., 144 Ky. 324, 
138 SW 291, AnnCas1913A 633; Peo. 
v. Boston, etc., R. Co., 12 AbbNCas (N. 
230. And see cases infra notes 


99. Louisville, ete., R. Co. v. Com., 
161 U.S. 677, 16 SCt 714, 40 L. ed. 849; 
Com. v. Louisville, ete., R. Co., 144 Ky. 
324, 138 SW 291, AnnCas1913A 633; 
State v. Vanderbilt, 37 Oh. St. 590. 

lo ubastiSt, orriss “ete. aR. Co; vw 
Jarvis, 92 Fed. 735, 34 CCA 639; State 
v. Montana R. Co., 21 Mont. 221, 53 P 


144 Ky. 324, 188 SW 291, AnnCas19134 
oo. 


3. Com. v. Louisville, etc., R. Co., 
supra. 

4 State v. St. Louis Terminal R. 
Assoc., 182 Mo. 284, 81 SW 395. 

5. Consolidation of domestic and 
foreign companies generally see Cor- 
porations § 4055. 

6 American L. & T. Co. v. Minne- 
bee etc., R. Co., 157 Dll. 641, 42 Nw 

Right to consolidate in general sce 
Supra § 553. 

7. Peo. v. New York, etc., R. Co., 
129 N. Y. 474,.29 NE 959, 15 LRA 82. 

8. Ohio, ete., R. Co. v. Peo., 123 Ill. 
467, 14 NE 874; Quincy R. Bridge Co. 
v. Adams County, 88 Ill. 615; Chicago, 
etc., R. Co. v. Auditor-Gen., 53 Mich. 
79, 18 NW 586. 

Status of consolidated company see 
infra § 566. 

9. Bishop v. Brainerd, 28 Conn. 
2893, Ohio, ctcs A. Conve Peo. 13 nite 
467, 14 NE 874; Peo. v. New York, 
etc., R. Co., 129 N. Y. 474, 29 NE) 959, 
15 LRA 82; Boardman v. Lake Shore, 
CtCry- ap COL, mo te Newtons 

10. Peo. v. New York, etc., R. Co., 
129 N. Y. 474, 29 NE 959, 15 LRA 82. 

11. Livingston County v. Ports- 
mouth First Nat. Bank, 128 U. S. 102, 
SO SCUAS saw Ia eds soo. 

12. Smith v. Cleveland, etc., R. Co., 
170 Ind. 382, 81 NE 501. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 556-559] 


validate a consolidation with a foreign company en- 
tered into prior to its enactment.?® 

[§ 557] d. Right To Question Validity of Consol- 
idation—(1) In General. Ordinarily, the validity 
of a consolidation of railroad companies, or the le- 
gal existence of the consolidated company, may be 
attacked only by the state,1* and cannot be ques- 
tioned in a collateral proceeding,!® nor even in a di- 
rect action or proceeding by private persons,'® such 
as stockholders!’ or bondholders'® of the several 
companies consolidated, except that a stockholder 
who did not consent to the consolidation or have 
any knowledge of the proceedings is not precluded 
from questioning the validity of the consolidation 
in an action brought against him by the consolidat- 
ed company to recover a stock assessment or enforce 
his subseription even though the proceedings were 
sufficient to constitute the new company a corpora- 
tion de facto.1® The rule precluding collateral at- 
tack apples, however, only where the consolidated 
company is at least a corporation de facto,”° and if 
there was no statutory authority for the consolida- 
tion, its Validity may be collaterally attacked.?! 

[§ 558] (2) Estoppel. A _ railroad company 
formed by a voluntary consolidation, which has suc- 
ceeded to possession of the property and to the 
exercise of the franchises of the constituent com- 
panies, or induced third persons to contract with it 
upon the faith of its legal existence as a corporation, 
is estopped to deny the validity of the consolida- 
tion,?? or the validity of contracts made by it and 
of which it has received the benefit,?* its title to 
property mortgaged by it,?* or its liabilities as a 


' 13. American L: & LT. Co. v. Minne- 
Sota,retes, BR. (Cony 57 Tl. 641, 42 NH 
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44 S$ 457 (holding that a railroad com- 
pany has no standing to attach the] Pa. 34, 
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consolidated company.?5 Each of the constituent 
companies which has participated in all the steps 
essential to the creation of a de facto corporation 
by consolidation is similarly estopped to deny its 
legal existence,?® as are stockholders of a-constitu- 
ent company who participated in the proceedings 
of that company by which it agreed to, and effected, 
the consolidation,?“ or who have enjoyed the bene- 
fits thereof,?* or who have been guilty of laches 
in failing to make any, objection until after a long 
lapse of time, during which rights and equities of 
third parties have intervened.?® So also creditors 
of a consolidated company de facto, who have dealt 
with it as a corporation, are estopped to deny the va- 
lidity of the consolidation for the purpose of defeat- 
ing a mortgage made by the company;*°° and a mu- 
nicipal corporation which has issued its bonds in 
aid of the consolidated company is estopped in an 
action against it on the bonds to deny the corporate 
existence of the company or the validity of the con- 
solidation.*+ 

[§ 559] e. Effect of Curative Statutes. An un- 
authorized or informal consolidation of railroad com- 
panies may be validated by a subsequent curative 
act,?” or by legislative recognition of the consolidated 
company as a corporation de jure;** but a statute 
merely authorizing consolidations like one previous- 
ly entered into without authority, which is not in 
terms retroactive, will not validate such consolida- 
tion:** 

Constitutionality. A constitutional provision pro- 
hibiting the granting of special privileges does not 
invalidate a statute legalizing a prior consolidation.?® 


Hamilton vy. Clarion, ete., R. Co., 144 
23 A (535 112° LRAVT79: Gulf, 


153. 

14. U. S.—-Galveston Causeway 
Gonstr, Co. vv. (Gaiveston,’ ete, BR. iCo., 
284 Fed. 137 [aff 287 Fed. 1021 mem 
(certiorari den 262 U. S. 747 mem, 43 
SCt 503 mem, 67 L. ed. 1212 mem)]; 
Moledo, .cte,) I.) "CO. uLv. Continental 
‘rust’ Co... 95 Meds 497,36 CCA 155 
{certiorari den 176 U. Ss. 219, 20 SCt 
383, 44 L. ed. 442]. 

Tll.—Peo. v. Illinois Cent. R. Co 
241 Ill. 471, 89 NE 744 [aff 143 Ill. A. 
337]. 

N. J.—Terhune v. Potts, 47 N. J. L. 
218; Bell v. Pennsylvania, etc., R. Co., 
(Ch.) 10 A 741; National Docks R. 
Co. v. New Jersey Cent. R. Co., 32 N. 
Je rag. 755. 

Pa.—Tibby Bros. Glass Co. v. Penn- 
sylvania R. Co., 219 Pa. 430, 68 A 975; 
Rothschild v. BUSS Nh etes) 2 Cos 
I Pay 'Co..620, 

Tex.—Houston, etc., R. Co. v. Shir- 
ley, 54 Tex. 125. 

st oe Op Sa eaestot Causeway 
Constr. Co. v. Galveston, etc., R. Co., 
284 Fed. 137 [aff 287 Fed. 1021 mem 
(certiorari den 262 U. S. 747 mem, 43 
SCt 503 mem, 67 L. ed. 1212 mem)]; 
Railway Steel Springs Co. v. Chicago, 
ete:., R. Co., 246 Fed. 338; Toledo, 
ete., R. Co. v. Continental Trust Co., 
95 Fed. 497, 36 CCA 155 [certiorari 
den 176 U. S. 219, 20 SCt 3838, 44 L. ed. 
442]; Phinizy v. “Augusta, ete., ReyCo;, 


62 Fed. 678. 

Ill.— Peo. v. Illinois Cent. R. Co., 
241 Ill. 471, 89 NE 744; Thomas v. 
St. Louis, ete., R. Co., 164 Ill. 634, 46 
NE 8. 

Ind.—Smith v. Cleveland, etc., R. 
Co., 170 Ind. 382, 81 NE 501. 
Kan.—Chicago, ete., R. Co. v. Staf- 
ford County, 36 Kan. 121, 12 P 593. 

Pa.—Tibby Bros. Glass Cos v. Penn- 
sylvania R. Co., 219 Pa. 430, 68 A 975; 
Hamilton v. Clarion, etc., R. Cox, 144 
Pa. 34,23 A 53, 13 LRA 779; Roths- 
child v. Rochester, etc., R. Go., leear 

{0} : 

Compare Shreveport Tract. Co. v. 
Kansas City, etce., R. Co:, 119 La. 759, 


validity of the consolidation of two 
other companies where it does not 
claim that its business has been af- 
fected by such consolidation). 

16.. Terhune v. Potts, 47 N. J. L. 
218; Bell v. Pennsylvania, eter, Fe. COs 
(N. Ae Ch) 10-A 741); Werhune’ vs Mid- 
land R. Co., 38 N. J. Ba. 423; Day v. 
Tacoma R., etc., Co., 80 Wash. 161, 
141 PP 347, LRA1915B 547. But see 
Currier v. Concord R. Co., 48 N. H. 321 
(holding that a statute prohibiting 
the consolidation of competing rail- 
road companies is intended to prevent 
exorbitant charges for transporta- 
tion, which is a matter in which every 
citizen has an interest, so that the 
validity of such a consolidation may 
be attacked in a direct proceeding 
without showing any special interest 
or grievance). And see cases infra 
notes 17, 18. 

17. Bell v. Pennsylvania, etc., R. 
Cost Gna Uy CH) s102A 4b merhune iv. 
Midland R. Co., 38 N. J. Eq. 423. 

Rights of stockholders of consoli- 
dating companies in general see in- 
frase 562, 

18. Terhune v. Potts, 47 N. J. lL. 
218. 

Rights of bondholders in general 
see infra §§ 591-597. 

19. Tuttle v. Michigan Air Line R. 
Co., 35: Mich. 247; Mansfield, etc., R. 
Co. v. Stout, 26 Oh. St. 241. 

Rights and remedies of dissenting 
stockholder in general see infra: § 
562. 

20. American L. & T. Co. v. Minne- 
sota, etc., R. Co., 157 Ill. 641, 42 NE 
PDS. 

Effect of unauthorized or incom- 
plete consolidation see infra § 565. 

21. American L. & T. Co. v. Minne- 
sota, ecte., R. Co., 157 Ill. 641, 42 NE 
LS: 

22. Chicago, etc., R. Co. v. Ashling, 
160 Ill, 873, 438° NE) 373° faff 56 TM. A. 
Sols, aRRLeINe,,. CLC. wit. COM-Vay Marmn= 
ers du. ow Cos, 49) Tls31.95 Amp 
595; Adelbert College v. Toledo, etc., 
Ry Conon Oliocc Ob e405 OhiNie =15- 


CLECs Re Conn. Hutcheson, 3 Tex. A, 
Civ Cass 90. 
23. Dimpfel.v. Ohio, etc., R. Co., 7 
IY Cass No: 3,918, 9 Biss. 127, ‘8 Re- 
porter 641 [aff 110 U. S. 209, 3- Set 
573, 28-T. ed. 24]. ‘ 

24. Racine, etc., R. Co. v. Farm- 
ere: L. & I. Co., 49 Tll. 331, 95 AmD 

25. Gulf, ete., R. wee v. Hutcheson, 
3 Tex. A. Civ. Cas. § 9 

Liabilities of consolidated company 
see infra §§ 570, 571. 

26. Bradford v. Frankfort, etc., R. 
ora? 142 Ind. 383, 40 NE 741, 41 NE 
a 27. preter v. Frankfort, etc., R. 

OUP ISU 3 

Rothschild v. Rochester, ete., 
R. Co,, 1 Pa. Co. 620. 

29. Dimpfel v. Ohio, ete., R. Co., 7 
EF. Cas. No. 3,918, 9. Biss. 127, 8 Re- 
porter 641 fate 110 U. S. 209, 3° SCt 

28 L. ed. 121]. 

135. Toledo, etc., R. Co. v. Continen- 
tal Trust Co., 95 Fed. 497, 36 CCA 155, 
82 Fed. 642 Teertiorari den 176 U.S. 


219, 20 SCt 383, 44 L. ed. 442]; South- 
ern Re Comsve Lancaster, 149 Ga. 434, 
100 SE 380. 


Estoppel of person contracting with 
consolidated corporation in general 
Fe Corporations § 275 text and note 


31. Lewis v. Clarendon, 15 F. Cas. 
No. 8,320, 5 Dill. 329. 

Public aid in general see supra §§ 
96-121. 2 

32. Bishop:v. Brainerd, 28 Conn. 
289; American L. & T. Co. v. Minne- 
sota, etc., R. Co., 157 Ill. 641, 42 NE 
153; Mitchell v. Deeds, 49 ml. 416, 45 
AmD 621; 
Comma Cook, 


Illinois Grand Trunk’ R. 
29 Tll.'.237; Fisher v. 
Evansville, ete., R. Co., 7 Ind. 407. 
33. Mead v. New York, etc., R..Co., 
45 Conn. 199; McAuley v. Columbus, 
etc., R. Co., 83 Tll. 348 
384 American L. & T. Co. v. Minne- 


ae ete.,. R. Co., 157 Hi. 641, 42 NE 
35. Reid v. Norfolk Southern R. 
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[§ 560] 3. Assent of Stockholders and Bondhold- 
ers*°—a. Stockholders. A consolidation of two or 
more railroad companies cannot be effected by the 
action of the directors alone, but must be done by 
the stockholders.*7_ Except where at the time of the 
subscription there existed constitutional or statutory- 
provisions authorizing a consolidation or reserving 
to the state power to amend the charter of the com- 
pany,*®® the stockholders of each company must as- 
sent to the consolidation, in order to be bound there- 
by,®® since the relation between the stockholders 
and the company is contractual and cannot be im- 
paired by the legislature;*® but a consolidation au- 
thorized by statute is not necessarily void without 
the assent of all the stockholders of the consolidating 
companies,*! although they may be released, by their 
failure to consent, from their subseriptions.4” How- 
ever, subscriptions to the stock of the consolidating 
companies must be deemed to have been made with 
reference to any constitutional or statutory provi- 
sions existing at the time thereof, authorizing a con- 
solidation of such companies with others,*® in which 
case a majority of the stockholders may exercise the 
power ;** and, where there was in existence at such 
time a right reserved to alter or amend the charter 
of a company, the legislature may authorize a con- 
solidation without the consent of all the stockhold- 
ers.45 

Mode of obtaining assent.. Hach consolidating rail- 
road company should obtain the requisite assent of 
its stockholders to the consolidation in such manner, 
and at a meeting called in such way, as may be pre- 
seribed by law and its charter ;*° and, when the com- 
panies are of different states, the method by which 
each secures the assent of its own stockholders is 
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governed by the laws of its state and need not con-. 


form to the laws of the state in which another of the 
consolidating companies is organized.*? 

[§ 561] b. Bondholders.4® Where a railroad com- 
pany has issued bonds under an agreement that it 
will not consolidate with another company without 
the approval of the bondholders, the assent of such 
bondholders is essential to the validity of a consoli- 
dation.*® 

[§ 562] 4. Remedies of Dissenting Stockholders.*° 
A stockholder of a railroad company may maintain 
a bill in equity to enjoin it from entering into a pro- 
posed consolidation where it has no constitutional or 
statutory authority to consolidate;*1 and where the 
consent of all the stockholders is necessary to a valid 
consolidation,®? a dissenting stockholder may sue to 
enjoin the consolidation,>* provided he has not been 
euilty of laches in making his objection,°* except 
where the statute provides for the condemnation 
of the stock of dissenters by the majority stockhold- 
ers and the payment of its value.°° 

[§ 563] 5. Agreements and Procedure for Con- 
solidation. Where statutes prescribe the«procedure 
to be followed in effecting a consolidation of railroad 
companies, the provisions thereof must be at least 
substantially comphed with,°® as where there is re- 
quired an agreement between the boards of directors 
of the consolidating companies,°* due notice thereof 
to the stockholders,’* ratification or confirmation 
of the agreement by them,°® the approval of desig- 
nated officers of the state,°° the filing with the secre- 
tary of state of a certificate or articles of consolida- 
tion®! in a prescribed form,®? or the payment of a 
consolidation tax®* or a fee for filing the articles of 
consolidation;°* and where the statute provides 


[§§ 560-563 


Co., 162 N. C. 355, 78 SE 306. 

36. Necessity and sufficiency of 
assent in general see Corporations §§ 
3640, 3641. 

Remedies of dissenting stockhold- 
ers see infra § 562. 

387. Mowrey v. Indianapolis, etc., 
Re Conti. Cas. INO: 9,891, 2° Biss 7.83 

3s. Bee infra text and notes 43-45. 


39. S.—Mowrey v. Indianapolis, 
etc., Ro Co., 174 Wa Cas., Nowe9; 891. 4 
Biss. 781. 


Ala._-Nathan vy. Tompkins, 82 Ala. 
437, 2.S 747. 

Tll.—Tllinois Grand Trunk R. Co. v. 
Cook, 29 Il: 237 

Ind.—Booe v. “Junction R. Cove Le: 
‘Ind. 93; McCray v. Junction R. Co., 9 
Ind. 358. 

Ky.—Owensboro,,Deposit Bank v. 
Barrett, 13 SW 337, 11 KyL 337. 

40. McCray v. Junction R. Co., 9 
Ind. 358; Owensboro Deposit Bank v. 
Barrett, 13 SW 337, 11 KyL 337 

41. Booe v. Junction R. Co., 10 
Ind. 93; McCray v. Junction R. Co., 
9 Ind. 358. 

42. See infra § 567. 

43. Bonner v. Terre Haute, etc., 
R. Co., 151 Fed. 985, 81 CCA 476; Bish 
Vv. Johnson, 21 Ind. 299; Mansfield, 
ete., R. Co. v. Brown, 26 Oh. St. 223. 

44. Bonner v. Terre Haute, etc., R. 
Co., 151 Fed. 985, 81 CCA 476. 

45. Market st. KR. Cos; Va 
HOMMNGaly STL, <42),..P 225% 


Hellman, 
Bishop v. 


Brainerd, 28 Conn. 239; Hale v. 
Cheshire R. Co., 161 Mass. 443, 37 NE 
$07. 


fa]: Assent of majority.—The 
terms of the consolidation agreed up- 
on by the majority are binding upon 
the minority where there is a right 
reserved to alter or amend the char- 
ter, and the legislature authorizes a 
consolidation upon such terms as may 
be approved by a majority of the 
stockholders. Hale v. Cheshire R. 
Co., 161 Mass. 4438, 37 NE 307. 


Amendments to charter in general 
see supra §§ 45, 46. 

46. Bradford v. Frankfort, etc., R. 
ies 142 Ind. 383, 40 NE 741, 41 NE 


47. Bradford v. Frankfort, etc., R. 
Co., supra. 

Consolidation of railroad companies 
of different states in general see su- 
pra § 556. 

48. Rights and liabilities of bond- 
holders generally see infra §§ 591-597. 

49. Continental Securities Co. v. 
New York Cent., etc., R. Co., 217 N. 
Y. 119, 111 NE 484. 

50. Effect of consolidation upon 
stockholders and subscribers to stock 
ef consolidating companies see infra 

567. 

Rights and remedies of stockhold- 
ers dissenting from proposed con- 
solidation of corporations in general 
see Corporations §§ 3642-3645. 

51. Charlton v. Newcastle, ete., R. 
Cos,55), Jun, N.1Ss11096. 

52. Necessity of stockholders’ 
consent see supra § 560. 

53. Mowrey v. Indianapolis, etc., 
R. Co., 17 F. Cas. No. 9,891, 4 Biss< 78; 
Nathan v. Tompkins, 82 Ala. 437, 2 
S 747. Compare Lauman v. Lebanon 
Valley R. Co., 30 Pa, St. 42, 72 AmD 
685 (where the court said that a sin- 
gle stockholder has no right to ob- 
ject to a consolidation, but where the 
consolidation was enjoined until he 
should be secured in the payment of 
the value of his stock). 

fa] Stockholder is not estopped to 
object to a consolidation when sub- 
mitted to the stockholders because he 
did not previously oppose it as a di- 
rector. Mowrey v. Indianapolis, etce., 
B..Co.,, 1B. Casi No: 958919 4), Biss. 78: 

54. Bell v. Pennsylvania, ete., R. 
Co.,"(N.- J.. Ch.) 10 A: 7413. Spencer -v. 
Seaboard Air Line R. -Co., 137 N. C. 
107, 49 SE 96, 1 LRANS 604. 

55. Spencer v. Seaboard Air Line 


R. Co., supra. 

56. Ashley v. Ryan, 153 U. S. 436, 
14 SCt 865, 38 L. ed. 773 [aff 49 Oh. 
St. 504, 31 NE 721 (att, 6, Oh.) Cira Cts 
208, 3 ‘Oh. Cir. Dec. 418)]; State v. 
Chicago, etc., R. Co., 145 Ind. 229. °43 
NE 226; 
520, 32 NW 656; Tuttle v. Michigan 
Air Line R. Co., 35 Mich. 247; State v. 
Vanderbilt, 37 Oh, St. 590; Mansfield, 
etc., R. Co. v. Brown, 26 Oh. St. 223. 
And see cases infra notes 57-65. 

57. Tuttle v. Michigan Air Line R. 
Co.,. 35 Mich. 247. 

58. Brown vy. Dibble, 65 Mich. 520, 
32 NW 656; Wells v. Rodgers, 60 
Mich. 525, 27 NW 671; Tuttle v. Michi- 
igan Air Line R. Co., 35 Mich. 247. 

fa] Form and sufficiency of no- 
tice.—The notices to the stockhold- 
ers of the different companies need not 
be signed and published . jointly by 


the secretaries of the several com-' 


panies, but are properly signed and 
published separately, and the no- 
tice to the stockholders of each com- 
pany need be published only in the 
counties through which its own road 
runs. Weils v. Rodgers, 60 Mich. 525, 
27 NW 671. 

59. Tuttle vy. Michigan Air Line R. 
Co.,' 35. Mich. 247. 

60. Borg v. Illinois Terminal Co., 
16 F. (2d) 988 [certiorari den 275 U. 
S. 528 mem, 48 SCt 20 mem, 72 L. ed. 
408 mem]; Brown v. Dibble, 65 Mich. 
520, 32 NW 656. 

61. State v. Chicago, etc., R. Co., 
145 Ind. 229, 43 NE 226; Peninsular R. 
Cosy: Tharp, 28 Mich. 506. 
eden State v. Vanderbilt, 37 Oh. St. 

-63. Ashley v. Ryan, 153 U. S. 436, 
14 SCt 865, 38 L. ed: 773 [aff 49 Oh. 
St. 504, 31 NE 721 (aff 6 Oh. Cir. Ct. 
208, 3 Oh. Cir. Dec. 418)]. 

64. State v. Chicago, etc., R. Co., 
145 Ind. 229, 48 NE 226. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Brown v. "Dibble, 65 Mich.., 


- §§ 563-564] 


therefor, the election of a new board of directors by 
the consolidated company is essential to vest in it the 
title to the property of the constituent companies.*® 
Upon compliance with such statutory requirements, 
a valid consolidation is effected,°® and no formali- 
ties not so prescribed are ‘requisite thereto.°* <A fail- 
ure, however, to comply strictly with all the provi- 
sions of a statute will not necessarily render the con- 


- solidation void,®® since there may be a consolidated 


corporation de facto despite irregularities in the pro- 
ceedings.°® A failure on the part of one of several 
companies or of its stockholders to confirm an agree- 
ment of consolidation does not impair it as to the 
others, where the agreement expressly provides in 
such event for the perfection of the consolidation by 
those agreeing to it.7° Rights acquired prior to the 
enactment of a statute prescribing the procedure for 
consolidation are not affected by the statute.7+ 
Terms of agreement. While statutes sometimes 
in general language authorize railroad companies to 
consolidate on such terms as they may agree upon,*? 
such provisions relate only to the adjustments of the 
interests of stockholders and to administrative de- 
tails effecting the consolidation,’* and do not au- 


_thorize any action inconsistent with existing statutes 
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or the provisions of the companies’ charters,’* nor 
any contract or agreement between the companies 
which would conclude the rights of creditors or per- 
sons having claims against any of the consolidating 
companies,’® nor a transfer of the property and 
franchises of such companies to the consolidated 
company free from the liabilities, duties, and obliga- 
tions which the former owed to private individuals 
or to the public generally.7®° Where a statute au- 
thorizing consolidations makes applicable ‘to the con- 
solidated company all the provisions of a general 
statute authorizing the incorporation of railroads, 
under which the incorporators are given power to fix 
the terms for which the company should continue 
to exist, it has been held that the agreement for con- 
solidation may fix the term of existence of the con- 
solidated company without regard to the time at 
which the charters of the consolidating companies 
would expire.”* 

[§ 564] 6. Operation and Effect of Consolida- 
tion’*—a. In General. Ordinarily, the effect of a 
consolidation of railroad companies is to create a 
new company and to dissolve or terminate the corpo- 
rate existence of the consolidating companies,’® ex- 
cept in so far as their separate existence may be ex- 


65. Mansfield, etc., R. Co. v. Drin- 73. State v. Baltimore, etc., R. Co., 
ker, 30 Mich. 124; Mansfield, etc., R.|77 Md. 489, 26 A 865; Adams v. 
€o0. v. Brown, 26 Oh. St../223. Yazoo, ete., R. Co:, 77. Miss. 194, 24 

[a] Time of election—The new]|S 200, 317, 28 S 956, 60 LRA 33; 


directors cannot be elected until aft- 
er the consolidation proceedings have 
been consummated by filing the ar- 
ticles of consolidation with the secre- 
tary of state. Mansfield, etc., R. Co. 
yv. Brown, 26 Oh. St. 223 

66. Western New York, etc., Tract, 
Co. v. Erie R. Co., 178 NYS 491; Com. 
y. Atlantic, ete.; R:-Co.,'53 Pa. 9. 

67. Smith v. Cleveland, etc., R. Co., 
170 Ind. 382, 81 NE 501. 

68. See cases infra this note. 

[a] Rule applied.—(1) Under a 
statute requiring that before rail- 
road companies should consolidate 
they should file with the secretary of 
state a resolution accepting the pro- 


visions thereof, passed by a majority, 


vote of the stock of each company, 
and also file with the secretary of 
state a certified copy of the articles of 
agreement with the new corporate 
name adopted, after which the con- 
solidation shall be considered duly 
consummated, a failure to file the 
first resolution as required did not 
render the consolidation void, where 
the articles of agreement were filed 
and the other proceedings duly com- 
plied with. Leavenworth County v. 
Chicago, etc., R. Co., 134 U. S. 688, 10 
SCt 708, 33 'L. ed. 1064 [aff 25 Fed. 
219). (Q) Where an agreement of enn- 
solidation was accepted, ratified, and 
recorded in the office of the secretary 
of state as required by law, the consol- 
idation was not void, so as to preclude 
the consolidated company from act- 
ing as a corporation, merely because 
the agreement did not have upon it 
the certificates of the several secre- 
taries of the constituent companies, 
that it had been accepted by a ma- 
jority of their stockholders, as re- 
quired by the statute. Phinizy v. Au- 
gusta, ete., R. Co., 62 Fed. 678.  €3) 
An agreement for the consolidation of 


two companies which was duly signed }: 


and sealed after the meetings of the 
stockholders of both companies had 
been held and the consolidation or- 
dered was not rendered invalid by the 
fact that it bore a date prior to the 
meetings. Wells v. Rodgers, 60 Mich. 
525, 27 NW 671. 

69. See infra § 565. 
Phinizy v. Augusta, etc., R. Co., 
62 Fed. 678. 

Wl. Atlantic, -étc.,) R. Co. Vv. 
Louis, 66 Mo. 228 [rev 3 Mo. A. S181 

72. See statutory provisions. 


Burke v. Cleveland, ete., R. Co., 10 
ee Dec. (Reprint) 525, 21 CincLBul 


‘Val Number and amount of shares 
and classification of stock.—Under 
such a provision the consolidated 
company has power to determine the 
number and amount of sharés of that 
company, and to classify such stock 


|into common and preferred, and may 


issue a greater or less number of 
shares than that of the aggregate of 
the constituent ‘companies in order to 
secure an equitable division of proper- 
ty between the stockholders of such 
companies. Burke v. Cleveland, etc., 
R. Co., 10 Oh. Dec. (Reprint) 525, 21 
CincLBul 11. 

74 Adams v. Yazoo, .ete., R. Co., 
77 Miss. 194, 24 S 200, 317, 28 S 956. 

75. State v. Baltimore, ete., R. Co., 
77 Md. 489, 26 A 865; Fargey v. Grand 
Junction R. Co., 4 Ont. 232. 

Liability of consolidated company 
on debts and obligations of companies 
consolidated see infra §§ 570, 571. 

76. Tompkins v. Augusta Southern 
Rz-Co., 102 Ga. 436, 30 SH. 992. 

Succession of consolidated company 
to duties and liabilities of constituent 
companies see infra §§ 570, 571. 

77. New York Cent., etc., R. Co. v. 
Yonkers, 103 NYS 252. 

Duration and termination of cor- 
porate existence of railroad companies 
in general see supra § 44. 

78. Of corporations generally see 
Corporations $§ 3655-3662. 

79. U. S.—Keokuk, etc., R. Co. v. 
Missouri, 152 U.S. 301, 14° SCt 592, 38 
L. ed. 450; Maine Cent. R. Co. v. 
Maine, 96 U. S. 499, 24 L. ed. 836 
Shields v. Ohio, 95 U. S. 319, 24 L. ed. 
357; Ferguson v. Meredith, 1 Wall. 
25, 17 L. ed. 604; Ridgway Tp. v. 
Griswold, 20 F. Cas. No. 11,819, 1 Mc- 
Crary 151. 

Ark.—St. Louis, Re Costa. 
Berry, 41 Ark. 509. 

Ga.—Southern R. Co. v. Lancaster, 
149 Ga. 434, 100 SE 380. 

Tll.—Pittsburgh, etc., R. Co. v. Gage, 
280 Ill. 639, 117 NE 726; Chicago, etc., 
R. Co. v. Doyle, 256 Ill. 514, 100 NE 
278; Peo. v. Louisville, ete., R. Co., 
120 Ill. 48, 10 NE 657. 

Ind.—Louisville, etc., R. Co. v. Bon- 
ey, 117 Ind. 501, 20 NE 432, 3 LRA 
435; McMahan vy. Morrison, 16 Ind. 
172, 79 AmD 418. 

Kan.—Kansas, etc., R. Co. v. Smith, 


etc., 


| Mont. 221, 53 P 623, 


| Cent.’ ete., R. Co., 123 N.Y. 
359 


40 Kan. 192, 19 P 636; Council Grove, 
ete:, RCo ve Lawrence, 3 Kan, A. 274, 
45 P 125. 

Me.—State v. Maine Cent. R. Co., 66 
Me. 488. 

Md.—State v. Baltimore, etc., R. Co., 
77 Md. 489, 26 A 86 

Miss.— Yazoo, oe R. Co. v. Sun- 
flower County, 125 Miss. 92, 87 S 417; 
Adams v. Yazoo, etc., R. Co., 77 Miss. 
194, 24 S 200, 317, 28 S 956, 60 LRA 33. 

Mo.—State v. Lesueur, 145 Mo. 322, 
46 SW 1075. Compare Kinion v. Kan- 
sas City, etce.; R. Co., 39 Mo. A. 382, 
385 (“It seems to.us that the old com- 
panies by their voluntary act com- 
pletely merge their separate corpo- 
rate existence, and, strictly speaking, 
a new legal entity is thereby formed: 
The exact. legal status of the consol- 
idated company is somewhat anomal- 
ous and: hard: to define. Literally 
speaking, it is a new corporation, but 
substantially it is but the continua- 
tion of the old companies under a new 
names)! 4s Technically: speaking, 
however, and for general purposes, 
it may be conceded that the consol- 
idated company is a new corporation; 


| but, touching the business of the old 
| companies and the rights of their re- 
| spective creditors, we think the con- 
|solidated company ought to be re- 


garded as the continuation of the old 
companies! under a new name, and 


| that, to that extent, it ought not to be 
|regarded as.a new corporation’’). 


Mont.—State v. Montana R. Co., 21 
45 LRA 271. 

N. Y.—Parish v. Ulster, etc., R. Co., 
192 N.Y. 353; 85 NE 153; Peo. v. New 
York, ete:,.R. Co., 1290Ns Y, 474, 29 NE 
959; 15 LRA 82; > Miner’ ' v. New York 
242, 25 NE 


Oh.—Shields v. State, 26 Oh. St. 86. 
Compare Citizens’ Sav., ete, Co. v. 
Cincinnati, ete., Tract. Co., 106 Oh. 
St. 577; 140 NE :380 (dictum, that the 
nominal existence of the several con- 
solidating companies is terminated, 
but their substantial existence_ per- 
petuated by being merged in the con- 
solidated company). To same effect 
Marfield v. Cincinnati, ete., Tract. Co., 
nee Oh. St. 139, 144:NE 689, 40 ALR 
357. 

Pa.—Dalmas v. Philipsburg, ete., R. 
Co., 254 Pa..9, 98 A 796; In re Pitts- 
burg, etc.) Re 'Co:; 32: Pa: Co: 3213 

Man.—Van Horne v. Winnipeg, ete., 
R. Co., 24 Man. 626, 18 DomLR 517, 
29 WestLR 37, 6 WestWkly 1535. 

[a] Rule applied.—Where the con- 
stituent railroad companies were or- 
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ptessly continued by statute for the benefit of eredi- 
tors;8° and it has been asserted that such is the 
uniform and necessary effect of what is properly 
termed a consolidation.£! Such is not necessarily 
or always the case,*? however: for a consolidation 
may be so effected that one or more companies are 
absorbed or merged into another existing company, 
which becomes the consolidated company, and does 
not lose its identity but merely continues with en- 
larged rights, capacities, and property under its orig- 
inal name,®* or even under a new name without be- 
coming a new company,** and it has even been said 
that a consolidation may be effected in such manner 
as to continue the corporate existence of each of the 
consolidating companies.’° The question as to which 
result follows in a particular case is largely to be 
determined from the provision of the statute or char- 
ter authorizing the consolidation,*® and the agree- 
ment made under, and by, the authority thereof.’? 

[§ 565] b. Unauthorized or Incomplete Consoli- 
dation. In view of the rule that a railroad company 
has no right to consolidate with another or other 
companies except where thereto authorized by con- 
stitution or statute,®® an attempt to consolidate with- 
out such authority does not create even a corpora- 
tion de facto,’® and, accordingly, does not affect the 
identity of the constituent companies,®® which will 
be liable for any acts done by the so-called consoli- 
dated company in the operation of their roads,°** 
except that such constituent companies are not lia- 
ble on contracts made py the consolidated company 
which were not within the corporate powers of those 
companies.°* So a judgment rendered against the 


ganized before, and the consolida- { cinnati, 


tion effected after, the adoption of 


etc., 
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Tract: Coz 
139, 144 NE 689, 40 ALR 357 (holding 


[§§ 564-566 


consolidated company is enforceable against the con- 
stituent companies where an illegal consolidation 
has been dissolved by judicial proceedings and a de- 
cree entered providing that obligations fairly in- 
curred by the consolidated company for the benefit 
of the constituent companies shall be paid by them.°®*® 
Where, however, there is in existence a constitu- 
tional or statutory provision under which a consoli- 
dation might validly be made, the company formed 
by an attempted consolidation may be a corporation 
de facto notwithstanding irregularities in the con- 
solidation proceedings,®* or the lack on the part of. 
one or more of the consolidating companies of some 
of the necessary qualifications.?® 

Unexecuted authority to consolidate. So long as 
a constitutional or statutory provision authorizing 
one railroad company to consolidate with another or 
others is not acted upon, the unexecuted authority 
does not impose any lability upon either company 
for debts of the other,®*® nor can any conditions im- 
posed by the statute authorizing the consolidation 
be enforced;®* and until the consolidation is con- 
summated the several companies continue in the full 
enjoyment of their respective franchises.°§ 

[§ 566] ¢. Consolidation with Foreign Com- 
pany.®® The consolidation of railroad companies of 
different states ordinarily has the effect of dissolv- 
ing or terminating the existence of the constituent 
companies and creating a new company,! as in the 
case of other consolidations;? but the new company. 
although having a single name and management, and 
but one set of stockholders, is nevertheless a separate 
corporation in each state,’ having in each the status 


111 Oh. St.fthe consolidated company, given for 


the purchase of a steamboat line to 


a 


a 


a constitutional provision authorizing 
the alteration, amendment, or repeal 
of corporate charters, the consol- 
idated company was subject to the 
provision and was a company ‘‘formed 
under a general law,’ within the ap- 
plication of the provision, since the 
original companies were dissolved 
by the consolidation and a new com- 
pany formed. Shields v. State, 26 
Oh. St. 86. 

80. State v. Maine Cent. R. Co., 66 
Me. 488; State v. Montana R. Co., 21 
Mont. 221, 53 P 623, 45 LRA aie 

81. Adams Vv. Yazoo, etce., R. Co 
77 Miss. 194, 24 S 200, 317, 28 S 956, 60 
LRA 33. See to same effect Lee v. 
Atlantic Coast Line R. Co., 150 Fed. 
775 [rev on other grounds 166 Fed. 
850, 94 CCA 128]. 

“Consolidation” defined and distin- 
guished see supra § 552 

82. Central R., etc., Co. v. Georgia, 
927 UW S20665. 20) 5 ed. 57 Meyer Vv. 
Johnston, 64 Ala. 603; Chicago, etc., 
R. Co. v. Ashling, 160 Ill. 373, 43 NE 
373 [aff 56 Ill. A. 327]. And see cases 
infra notes 83-86. 

83. Central R., etc., Co. v. Georgia, 
92 U. S. 665, 23 L. ed. 757; Pittsburgh, 
ete.,, R. Co. v. Gage, 280 Ill. 639, 117 
NE 726; Chicago, etc., R. Co. v. Doyle, 
256 Ill. 514, 100 NE 278; Chicago, etc., 
R. Co. v. Ashling, 160 Ill. 373, 43 NE 
373 [aff 56 Ill. A. 327]; State v. Mon- 
tana R. Co., 21 Mont. 221, 53 P 623, 
45 LRA 271. Compare Lee v. Atlantic 
Coast Line R. Co., 150 Fed. 775 [rev 
on other grounds 166 Fed. 850, 94 CCA 
128] (distinguishing between a “‘con- 
solidation” and a “merger” on the 
ground that in the former the con- 
stituent companies go out of existence 
as separate corporations and a new 
eompany is created, while in the lat- 
ter, one company loses its identity by 
absorption in the other, which re- 
mains in existence and succeeds to its 
property); Compare Marfield v. Cin- 


that in such a consolidation the new 
company has no entity or existence 


‘separate and distinct from that of its 


constituents). 
84. Meyer v. Johnston, 64 Ala. 603. 
85. Pittsburgh, etc., R. Co. v. Gage, 
280 Ill. 689, 117 NE 726; Chicago, etc., 
R. Co. v. Doyle, 256 Ill. 514, 100: NE 


278. 
86. U. S.—Keokuk, -etc., R. Co. v. 
Missouri 7152, 0Us Sins0ly 14S Ct i592; 


38: 4a. ‘ed. 450;, Central Ry ete., Co: v: 
Georgia, 92 U. S. 665, 23 L. ed. 757. 
hepa taney ee v. Johnston, 64 Ala. 
Ill.—Chicago, ete., R. Co. v. Doyle, 
256 Ill. 514, 100 NE 278; Chicago, etce., 
R. Co. v. Ashling, 160 Ill. 373, 43 NE 
3738 eLafl 56) L11. As 327 7. 
Mont.—State v. Montana R. Co., 21 
Mont. 221, 53 P 623,645 DRA271. 
Oh.—Marfield v. Cincinnati, etc., 
Tract: (Co.;) Lil KO estes 9), 44 Nay 
689, 40 ALR 357; Shields v. State, 


26 Oh. St. 86 [aff 95 U.S. 319, 24 L. 
ed. 357]. 
87. Meyer v. Johnston, 64 Ala. 603; 


Chicago, ete., R. Co. v. Doyle, 256 Il. 
514, 100 NE 278; State v. Montana R. 


Co., 21 Mont. 22], 53 P6238) 45 BRA 
tL. 

88. See supra § 553. 

89. American lL. & T. Co. v. Minne- 
sota, etc., R. Co., 157 Ill. 641, 42 NE 
LoS. 

De facto corporations see Corpora- 
tions §§ 215-233. 

90. Latham v. Boston, etc., R. Co., 


38 Hun (CN. Yn) 2652 

91. Latham v. Boston, etc., R. 
supra. 

Liabilities arising out of operation 
of railroads in general see infra § 
1198 et seq. 

92. Pearce v. Madison, etc., RacOn 
21 How. (U. S.) 441, 16 LL. ed. 184. 

[a] Thus, where two railroad com- 
panies illegally consolidated, no ac- 
tion can be sustained on the notes of 


Co., 


run in connection with the railroads, 
which was an unauthorized departure 
from the business of these companies. 
Pearce v. Madison, ete., R. Co.,: 21 
How. (U. S.) 441, 16 L. ed. 184 

93. Ketcham v. Madison, ete., ARR: 
Co., 20 Ind. 260. , 

94. Bradford v. Frankfort, etce., R. 
Co., 142 Ind. 383, 40 NE 741, 41 NE 
819; Terhune v. New Jersey Midland 
Rs Co., 38 N. J. Eq. 423. 

De facto consolidation in general 
see Corporations § 3652. 

95. Toledo, ete, R. Co. v. Conti- 
nental Trust Co., 95 Fed. 497, 36 CCA 
155 [certiorari den 176 U. S. 219, 20 
SCt 383, 44 L. ed. 442]. 

96. Southgate v. Atlantic, ete. R. 
Co., 61 Mo. 89, 

97. eb be? Ae Greenville, ete. R. 
CosmisiSHGe: 

98. Nana sie: etc., R. Co. v. Brown, 
26 Oh. St. 223. 

99. Right of railroad companies of 
different states to consolidate see su- 
pra § 556. 

1. Keokuk, etc., R. Co. v. Missouri, 
152 U.S. 301, 14 SCt 592, 38 L. ed. 450; 
Ohio, ete: MRaCo. ive (hee: zeal ore 
14 NE 874; Ashley v. Ryan, 49 Oh. St. 
504, 31 NE 721 [aff 6 Oh. Cir. Ct. 208, 
3 Oh. Cir. Dec. 418]; Rio Grande West- 
ern R. Co. v. Telluride, etc., R. Co., 16 
Utah 125, 51 P 46. 

2. See supra § 564. 

3. U. S.—Graham v. Boston, etc., 
R. Co., 14 Fed. 753 [aff 118 U. S. 161, 
6 SCt 1009, 30 L. ed. 196]. 

Ill.—Ohio, CLC eh: COs Wie eCOnmt os 
Ill. 467, 14 NE 874 [dist Cooper v. Cor- 
bin, 105. Ill. 224]; Racine, ete., R. Co. 
v. Farmers’ L. & T., etc., Co., 49 Ill. 
331, 45 AmD 595. 

Mich,—Chicago, etc., R. Co. v. Au- 
ditor-Gen., 53 Mich. 79, 18 NW 586. 

Nebr.—Trester v. Missouri Pac. R. 
Co., 38 Nebr. 171, 49 NW 1110. 

Oh.—Ashley v. Ryan, 49 Oh. St. 504, 
31 NE 721" fatt 6 (Oh: Cir. Cem 20x: 6 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of a domestic corporation,* and its rights and labili- 
ties in each are derived from, and determined by, 
the laws of that state,> unaffected by the law of the 
other state or states in which the company also ex- 
ists.° So it has been said that the consolidated com- 
pany stands in each state as the original company 
stood in that state, with the same rights and liabili- 
ties:’ it succeeds to the rights and privileges of the 
original company in that state,> and may exercise 
with regard to the entire road and property what- 
ever rights it enjoys under the laws of both states,°® 
such as the issuance of preferred or guaranteed 
stock, or the issuance of bonds and the execution 
of mortgages,!1 which may cover property owned 
by the company as incorporated in both or all the 
states,1? although the action of the company in one 
state in issuing bonds and executing mortgages which 
are valid in that state will not create a debt binding 
upon the property of the company as incorporated 
in another state unless valid according to the laws 
of such other state.t* The result is that the con- 
solidated company frequently possesses very different 
rights, powers, and privileges and is subject to dif- 
ferent liabilities in the various states in which it is 
incorporated,'* although, having but a single man- 
agement, name, and corporate seal, it must necessar- 
ily act in the transaction of its business as a single 
company.1> The directors, stockholders, and offi- 
cers of the company may hold meetings and transact 
corporate business in any of the states in which it is 


Oh. Cir. Dec. 418]. 


Pa.—-Rothschild v. Rochester, etc., [a] 
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Each state may legislate with 
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incorporated;1* and the company is not subject to 
a provision of a state constitution requiring that a 
majority of the directors of any railroad company 
incorporated by the laws of the state shall be resi- 
dents thereof.17 

[§ 567] d. Rights and Liabilities of Stockholders 
and Subscribers to Stock.18 Where a consolidation 
of railroad companies has been effected without the 
consent of a stockholder or subseriber to stock of a 
constituent: company whose assent thereto is re- 
quired,!® he is released from his subseription,?° and, 
although he has no standing to maintain a suit to 
dissolve the consolidated company,?! he may, unless 
barred by laches,?? maintain a suit against the con- 
solidated company to recover the value of his interest 
in the constituent company wrongfully appropriated 
by the former,”* or, where the statute provides there- 
for, maintain proceedings to compel the ascertain- 
ment and payment of the value of the stoeck;?* but 
he cannot recover a personal judgment against the 
directors of the new company.”° A dissenting stock- 
holder is not released, however, if at the time of his 
subseription there was in existence a constitutional 
or statutory provision authorizing the consolida- 
tion,?® or where at that time a right had been re- 
served to alter or amend the charter, and the con- 
solidation has been authorized by the legislature to 
be made on consent of less than the entire number of © 
stockholders,?" nor where the’ consolidation was 
clearly contemplated by the company’s charter so 


620. holder may enjoin the foreclosure of 


a mortgage executed by him to secure 


HCO. 1, Pa... Co:.,620. 

And see cases infra note 4. 

4 U. S.—Graham vy. Boston, etc., 
R. Co., 14 Fed. 753 [aff 118 U. S. 161, 6 
SCt 1009, 30 L. ed. 196]. 

Ala.—State v. Atlantic Coast Line 
Rs, Co., 202) Ala. 558, 81S 60. 

fle—Ohio, -etes, Rk. Co. tv. Reo., 123 
Ill. 467, 14 NE 874. ; 

~Ind.—Smith v. Cleveland, ete., R. 
Co., 170 Ind. 382, 81 NE 501; William- 
son v. Illinois Cent. R. Co., (A.) 121 
NE 324. 

Minn.—In re St. Paul, etc., R. Co., 36 
Minn. 85, 30 NW 432. 

Nebr.—Trester v. Missouri, ete., R. 
Co., 33 Nebr. 171, 49 NW 1110; State 
v. Chicago, etc., R. Co., 25 Nebr. 156, 
41 NW 125, 2 LRA 564. 

N. Y.—In re Cooley, 186 N. Y. 220, 
78 NE 939, 10 LRANS 1010. 

[a] Right of eminent domain.— 
The consolidated company is a domes- 
tic corporation within the application 
of constitutional and statutory pro- 
visions relating to the power of exer- 
cising the right of eminent domain. 
Trester v. Missouri Pac... R. Co: 33 
Nebr. 171, 49 NW 1110; State v. Chi- 
cago, ete., R. Co., 25 Nebr. 156, 41 NW 
125, 2 LRA 564. 

5. U. S.—Peik v. Chicago, etc., R. 
CoOi,94 su S. 464, 24 Ted. 197s Pollitz 
v. Wabash R. Co., 167 Fed. 145 [rev 
on other grounds 176 Fed. 333, 100 
OCA -1,]; 

Ala.—State v. Atlantic Coast Line 
R. Co., 202 Ala. 558, 81S 60. 

I1l.—Ohio, etc., R. Co. v. People, 123 
Ill. 467, 14 NE 874; Quincy R. Bridge 
Co. v. Adams County, 88 Ill. 615. 

Mich.—Chicago, ete., R. Co. v. Au- 
ditor-Gen., 53 Mich. 79, 18 NW 586. 

Nebr.—Trester v. Missouri Pac. R. 
Co., 33 Nebr. 171, 49 NW 1110. 

N. Y.—Peo. v. New York, etc., R. 
Co., 129 N. Y. 474, 29 NE 959, 15 LRA 
82 [rev 61 Hun 66, 15 NYS 635]. 

Oh.—Pollitz v. State Public Utili- 
ties Commn., 96 Oh. St. 49, 117 NE 
149, LRA1918D 166; Ashley v. Ryan, 
49 Oh. St. 504, 31. NE 721 [aff 6 Oh. 
Ci eOtee cS. 3, On. eins Dec. 418). 

Pa.—Rothschild v. Rochester, etc., 


(51, C.J.—50]J 


respect to the company and its op- 
erations in that state as if no consoli- 
dation had taken place. Peik v. Chi- 
cago, etc., R. Co., 94 U. S. 164, 24 L. 
ed. 97. 

6. Minot v. Philadelphia, etc., R. 
Co., 18 Wall. (U. S.) 206, 21 L. ed. 888; 
State v. Atlantic Coast Line R. (Cor 
202 Ala. 558, 81 S 60; Quincy R. Bridge 


Co. v. Adams County, 88 Ill. 615; 
Rothschild v. Rochester, ete., R. Co., 
1 Pa. Co. 620. 

7 Minot v. Philadelphia, etc., R. 
Co., 18 Wall. (U._S:) > 206,, 21 L. ea. 
888; Ohio, ete. R. Co. v. Peo., 123 
Ill. 467, 14 NE 874. 


8. Mead v. New York, ete. -R..Co., 
45 Conn. 199; Cooper v. Corbin, 105 
Til. 224; State v. Roach, 267 Mo. 300, 
184 SW 969; Rio Grande Western 15, 
Co. v. Telluride Power, ete., Co., 16 
Utah 125, 51 P 146. 

9. Mead v. New York, etc., R. Co., 
45 Conn. 199; Prouty v. Michigan 
Southern: jete., IR: Co, 1 Eun. CNe Y) 
655, 4 Thomps. & C. 230. 

10. Prouty v. Michigan Southern, 
etc., R. Co., supra. 

11. Mead v. New York, etc., R. Co., 
45 Conn. 199. 

12. Racine, etc., R. Co. v. Farmers’ 
Ly & T. Co., 49 Tll. 331, 95 AmD’ 595. 

13. Rothschild v. Rochester, etce., 
Rue or Pas. Comoz0:. 

14. Chicago, etc., R. Co. v. Audi- 
tor-Gen., 53 Mich. 79, 18 NW 586. 


15. Racine, etc., R. Co. v. Farmers’ 
DiS TeCos 49 Ti 331). 95 Amp 595; 
1G.) Pollitz ve Wabash’ R...Cor, 9167 


Fed. 145 [rev on other grounds 176 
Fed. 333, 100 CCA i]; Graham v. Bos- 
ton, etc., R. Co., 14 Fed. 753 [aff 118 
Ul Ss. TEL 6c Scr 10095 30° Led: 196); 
Ohio; ete; R.'Co,.v. Peo, 123 Ill. 467; 
14 NE 874. 

17. Ohio, etce., R. Co. v. Peo., supra. 

18. Remedies of stockholders dis- 
senting from piopored consolidation 
see supra § 56 


19. See ng Oey § 560. 
20. Booe v. Junction R. Co., 10 Ind. 
93; McCray v. Junction R. Co., Sein: 


358. See Illinois Grand Trunk R: Co. 
v. Cook, 29 Ill. 287 (a dissenting stock- 


the payment of notes given for stock 
in one of the constituent companies). 
Compare Miller v. Chicago, ete., R. 
Co., 176 Fed. 379 [aff 193 Fed. 41, 113 
CCA 113] (holding that a stockholder 
who has not consented to the consol- 
idation cannot be required to exchange 
his stock in one of the consolidating 
companies for stock of the new com- 


pany). 

toe See supra § 557 text and note 
22. See cases infra this note. , 
[a] Delay and laches.—(1) Where 


the consolidation of a railroad com- 
pany with another is a fact of public 
notoriety, and where no dividends are 
paid upon the stock of the company 
after the consolidation had been ef- 
fected, a stockholder who for a long 
period fails to make any inquiry, al- 
though the means of knowledge were 
immediately at hand, and he could 
readily have learned all the facts, is 
precluded from demanding an ac- 


counting of the value of his ue 
terest. Auten v. St. Louis, ete. R. 
Co., 110 Ark. 24, 160 SW 873. "(2) 


But mere delay, ‘although such as to 
preclude a right to injunctive relief 
against the consolidation, will not af- 
fect the right of a subscriber or stock-- 
holder to recover from the consolidat- 
ed company the value of his interest 
in a constituent company. Douglass 
v.,Concord, ete.;,R.'Col, 72 N.cH. 26; 54 
A 883; International, ete., R. Co. v. 
Bremond, 53 Tex. 96. (3) Laches as 
barring right to enjoin consolidation 
see supra § 558 text and note 29. 

23.. Owensboro Deposit Bank vy. 
Barrett, 13 SW 337, 11 KyL 910; Doug- 
lass v. Concord, etc, R. Co., 72 N. .H. 
26, 54 A 883; International, etc., R. 
Co. v. Bremond, 53 Tex. 96. 

24. Pittsburgh, etc., R. Co. v. Gar- 
rett, 50 Oh. St. 405, 34 NE 493. 

25. International, ete, R. Co. v. 
Bremond, 53 Tex. 96: 

26. Bish v. Johnson, 21 Ind. 299; 
Sparrow v. Evansville, ete., R. Co., 
7 Ind. 369; Mansfield, etc., R. Co. v. 
Brown, 26.Oh. St. 223. 


27. Market St.’R. Co. v. Hellman, 
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that its effectuation does not constitute a funda- 
mental change in the company’s purposes or object.?% 

Exchange of stock. An exchange of stock in a con- 
solidated company for the stock of the constituent 
companies must be made upon a basis fair and just 
to all the stockholders,?® and an unfair or unjust 
plan of exchange may be enjoined.*° Where a stat- 
ute or consolidation agreement provides for an ex- 
change of stock, the approval of, or consent to, the 
consolidation constitutes an agreement to ex- 
change;*+ but where such an exchange is not re- 
quired thereby, the surrender by a stockholder of a 
consolidating company of a portion of his stock for 
shares of the new company does not bind him to 
exchange the balance.*? . Under articles of consoli- 
dation providing that acceptance of stock in the’ con- 
solidated company in substitution for the stock of 
a constituent company shall be in satisfaction of al! 
claims thereunder, including any arrears of interest, 
a Judgment for unpaid interest upon debenture stock 
is extinguished by acceptance of stock of the new 
company.*®* Stockholders of a consolidating com- 
pany are not entitled to maintain any action against 
the new company to compel the issuance of stock 
which they could not have maintained against the 
former company before the consolidation.* Where 
a consolidation agreement provides that holders of 
unexchanged stock shall be entitled to share pro- 
portionately in the earnings of the consolidated com- 
pany as if there had been no consolidation, a stock- 
109 ‘Cal. 571, 42 P 225; Hale v. Che- 
shire R. Co., 161 Mass. 443, 37 NE 307. 

Amendments to charters in general 


see supra §§ 45, 46. 
28. Hanna v. Cincinnati, etc., R. 


4l. 
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aos 793 [aff 73 Minn. 517, 76 NW 


Contract rights see infra § 569. 
Succession of consolidated corpora-| its 
tion to property, rights, and privileges 


nee ; 


holder who has not exchanged his shares is. entitled 
to an accounting of the earnings and cannot be com- 
pelled to take merely dividends declared.®° 

‘Enforcement of subscriptions. Since the consol- 
idated company succeeds to the rights and property 
of the constituent companies,*® it may, except as to 
dissenting stockholders who have been released, sue 
for and recover any unpaid subscriptions to stock 
of the constituent companies,’’ and, for the purpose 
of rendering a subscription enforceable, may per- 
form any conditions attached thereto.2% Similarly, 
creditors of the consolidated company upon its in- 
solvency may maintain a creditors’ bill to enforce the 
liability of subseribers to stock of the constituent 
companies.°® 

Immunities of stockholders. An immunity from 
liability for debts of the corporation enjoyed by 
stockholders of the constituent companies does not, 
in the absence of express provision in the statute 


' or the agreement of consolidation, pass to the stock- 


holders of the consolidated company.*® 

[§ 568] e. Effect upon Particular Matters—(1) 
Property, Rights, and Privileges+!—(a) In General. 
Ordinarily, a railroad company formed by a consoli- 
dation of other companies succeeds to all the prop- 
erty of the consolidating companies,*? and to causes 
of action belonging to it.4? It has often been said 
that it succeeds also to all the rights, privileges, and 
franchises previously enjoyed by them,** except as 
otherwise provided by statute;#® and particular 
tuent companies for any damages 
which might be recovered against it 
on account of the location of one of 


depots. Miller v. Lancaster, 5 
Coldw. (Tenn.) 514. 


Co.,; 20 Ind: 30. 

29. De Koven vy. Lake Shore, etc., 
R. Co., 216 Fed. 955. 

‘30. Boyd v. New York, etc., R. Co., 
220 Fed. 174. See General Inv. Co. v. 
Lake Shore, ete., R. Co., 269 Fed. 235 
{mod on other grounds 260 U. S. 261, 
43 SCt 106, 67 L. ed. 244) (apparent- 
ly recognizing the rule, but holding 
that unfairness or injury to plaintiff 
was not shown). 


31. Miller v. Chicago, Quicken aes Oo, 
193 Fed. 41, 113 CCA 113 [aff 176 Fed. 
3791. 

32. Miller v. Chicago, etc., R. Co., 
supra 

B32 Amen Ve, NOULDErHA civ. TOOL, 
TOG mek. 709. 

34 Babcock v. Schuylkill, etc., R. 


@o;,4133° N.Y... 420, °31° NE 30. 

{a] Thus, where the articles of 
consolidation provided that  stock- 
holders of the constituent companies 
should be entitled to receive one share 
of stock in the consolidated company 
for every two shares of the constit- 
uent company, a suit to compel the 
issuance of full-paid shares of the 
consolidated company in this propor- 
tion for shares of the constituent com- 
pany on which plaintiff had paid up 
only ten per cent was properly dis- 
missed. Babcock v. Schuylkill, etc., 
R. Co., 183 N. Y. 420, 31 NE 30. 

85. Miller v. Chicago, etc., R. Co., 
204 Fed. 436, 122 CCA 622 [rev 198 
Fed. 695]. See to same effect Miller 
yv. Chicago, etc., R. Co., 171 Fed. 253. 

36. See infra §§ 568, 569. 

37. Sparrow v. Byansville, ete., .R. 
Co., 7 Ind. 369; Mansfield, etc., R. Co. 
v. Brown, 26 Oh. St. 223; Cork, ete.,.R. 
Conse Paterson, LSnC. B. 414, 86 ECL 
414, 139 Reprint 1430. 

38. Mansfield, etc., R. Co. v. Stout, 
26 Oh. St. 241. 

39. Hamilton v. Clarion, etc. R. 
Go.,, £44 Pa.134,.23 2A. 535 13s RA 779: 

40. Minneapolis, etc., R. Co. v. 
Gardner, 177 U. S. 332, 20 SCt 656, 44 


of original corporations in general see 
Corporations § 3657. ; 

42. Ind.—Cashman v. Brownlee, 
128 Ind. 266, 27 NE 560; Louisville, 
etc., R. Co. v. Boney, 117 Ind. 501, 20 
NE 432, 3 LRA 435. 

Mass.—Proprietors Merrimack Riv- 
er Locks, etc. v. Boston, etc., R. Co., 
245 Mass. 52, 139 NE 839. 

N. J.—Day v. New York, etc., R. Co., 
58 N. J. L. 677, 34 A 1081. 

N. Y.—New York Cent. R. Co. v. 
Saratoga, etce., R. Co., 39 Barb. 289. 

Pa.—Dalmas vy. Philipsburg, etc., R. 
Co., 254 Pa. 9, 98 A 796. 

Man.—Van Horne v. Winnipeg, etc., 
R. Co., 24 Man. 626, 18 DomLR 517, 
29 WestLR 37, 6 WestWkly 1535. 

{a] Right to rents for the use by 
another company of a part of one of 
the consolidated roads passes to the 
consolidated company aS a necessary 
appurtenance to the ownership of the 
property. New York Cent. R. Co. v. 
Senay enh ete. KR. Co. f09) Barden UNaWY .) 

43. U. S.—Green County v. Con- 
pes, 109 U.S; 104, °3 SCt 69, 27,4, ed: 


Cal.—California Cent. R. Co. v. 
Hooper, 76 Cal. 404, 18 P 599. 

Mich.—Swartwout v. Michigan Air 
Line R. Co., 24 Mich. 389. 

N. J.—Day v, New York, etc., R. Co., 
58 N. J. L. 677, 34 A 1081. 

penn, ‘"—Miller v. Lancaster, 5 Coldw. 


[a] Particular causes of action.— 
(1) Proceedings already instituted by 
one of the constituent companies for 
the condemnation of land. California 
Cent. R. Co. v. Hooper, 76 Cal. 404, 18 
P 599; Day v. New York, etc., R. Co., 
58 N. J. L. 677, 34 A 1081. (2) Right 
to recover on municipal bonds given in 
aid of the construction of one of the 
constituent companies, Green County 
v. Conness, 109 U. S. 104, 3 SCt 69, 27 
L. ed. 872. (3) Rights under a bond of 
indemnity given to one of the consti- 


Effect of consolidation on pending 
actions see infra § 573.. 

44, U. S.—Green County v. Con- 
ness, 109°U.'S. 104; 3 SCt 69, 27 Loéd: 
872; Branch v. Atlantic, etc., R. Co., 4 
EF. Cas. No. 1,807, 3 Woods. 481 [aff 
106 U. S. 468, 1 SCt 495, 27 L. ed. 279]; 
Lewis v. Clarendon, 15 F. Cas. No. 8,- 
320, 5 Dill. 329, 6 Reporter 609. 

Ga.—Southern R. Co. v. Lancaster, 
149 Ga. 434, 100 SE 380. 

Ill.—Chicago, etc., R. Co. v. Chicago 
Title, etc., Co., 328 Ill. 610, 160° NE 
226; Ohio, etc¢., R./Co. v./Peo.,, 123 
Ill. 467, 14 NE 874; Cooper v. Corbin, 
105 Ill. 224; Robertson v. Rockford, 
21 Til. 451. 

Ind.—Smith v. Cleveland, ete. R. 
Co., 81 NE 501; Paine v. Lake Erie, 
Cte Rie COnmole Inde eos 

La.—Shreveport Tract. Co. v. Kan- 
See aly Cte. CO, Plo old aaNet 


Miss.—Natchez, etc., R. Co. v. Lam- 
bert, 70 Miss. 779, 13 S 33. 

Mo. —Wright v. Kansas city etc., R. 
See 141 Mo. A. 518, 126 SW 517. 

VY. J.—Day v. New York, etc, R:-Co:, 
58 N. Det eee wee! A 1081. 

N. Y.—Prouty v. Michigan Southern, 
eres Re Co., 1 Hun 655, 4 Thomps. & 

N. C.—Barker v. oni ben ReCon 
13TUNSC.214, 49S Rad 

Pa.—Com. v. Buffalo, ete.,-R.. Co.; 
207 Pa. 160, 56 A 412; Pennsylvania 
PVC Omin Wehrle, 25 Pa. Dist. 824. 
ae: .-—Miller v. Lancaster, 5 Coldw. 

Man.—Van Horne vy. Winnipeg, etc., 
R. Co., 24 Man. 626, 18 DomLR 517, 
29 WestLR 37, 6 WestWkly 1535. 

45. See statutory provisions. 

[a] In Alabama, under Code 
(1886) § 1583, providing that railroad 
companies whose lines may admit of 
the passage of cars continuously 
without break or interruption may 
consolidate into a single company, 
and that such new company shall have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-company.*® 


_leges of its constituent companies 


rights have been held to pass to the consolidated 
The rule so stated is, however, subject 
to qualification:*7 for while the consolidated com- 
pany succeeds to whatever rights, privileges, and 
immunities are possessed by each of the constituent 
companies in common,*® and also to any special 
right or privilege enjoyed by one of them alone in 
so far as it may be separately exercised or enjoyed 
with respect only to the portion of the road or prop- 
erty derived from that company,*® a separate right 
or privilege of one company does not pass to the con- 
solidated company so as to become a general right 
of that company with respect to the entire road or 
property,°° nor do any separate rights of the con- 
stituent companies pass to the consolidated company 
which from their nature cannot be exercised or en- 
joyed by it under its new constitution.®°! The con- 
solidated company does not become invested with any 
other or greater rights than were possessed by the 
constituent companies.*? 

[§ 569] (b) Contract Rights.°* A consolidated 
railroad company succeeds to the rights and privi- 
under contracts 
all the powers, rights, and franchises 
conferred upon it of the consolidat- 
ing company, it is not every consol- 


idation of two or more companies that 
transfers to, and,confers upon, the 


its line which 
venient. 


62 L. ed. 8074. 


RAILROADS ~ 


nated city or at any other point on 
might be most _ con- 
International, ete., R. Co. v. 
(Tex, Civ. A.) 174 
S. 424, 38 SCt 370, 
(9) An affidavit re- 


Anderson County, 
SW 305 [aff 246 U. 


[51 C.J.) 787. 


made by them prior to the consolidation,®* and may 
maintain actions to enforce the same.®° Its right to 
the benefit of such contracts is, however, subject to 
any conditions forming a part of the terms thereof,°*® 
which must be performed by it in order to entitle it 
to recover upon the contract,°** and if it is unable to 
do so according to the terms of the contract, it can- 
not recover thereon;°* but if it ean and does per- 
form the conditions, it is entitled to recover upon the 
contract.°® The consolidated company may also 
recover upon a fidelity bond given by an agent vf one 
of the constituent companies to such company and 
its successors, for a defalcation occurring subsequent 
to the consolidation, where the agent is continued in 
the employment of the consolidated company with 
the same duties as before.®°° 

[§ 570] (2) Duties and Tiahilities* ea) In 
General. Unless otherwise provided by statute, a 
railroad company formed by the consolidation of 
other companies is bound to perform the duties ap- 
pertaining to the constituent companies,*®? and lia- 
ble for their existing debts, liabilities, and obliga- 
tions,°* at least to the extent of the assets received 
1C. P. 269. 

{a] Rents accruing from lease.— 
Where one of the constituent com- 
panies had leased to another company 


the right to use a part of its track, the 
consolidated company succeeded to 


consolidated company all such pow- 
ers, rights, and franchises, but to ac- 
complish that result the roads of the 
several companies must form a con- 
tinuous line. 
Gaines, 88 Ala. 377, 7 S 382; Georgia 
Pac. R. Co. v. Wilks, 86 Ala. 478, 6 
S 34. 

46. 

[a] 


See cases infra this note. 

Tllustrations.—A consolidated 
company succeeds to the right: (1) 
To condemn land. Chicago, etc., R. 
Co. v. Chicago Title, etc., Co., 328 Ill. 
618, 160 NE 226; Smith v. Cleveland, 
etc., R. Co., 170 Ind. 382, 81 NE 501. 
(2) To increase its capital stock. In 
re Pittsburg, etc., R. Co., 15 Pa. Dist. 
503;.32 Pa, Cox 321. . (3).Lo; mortgage 
after-acquired property. Southern R. 
Co. v. Lancaster, 149 Ga. 434, 100 SE 
380. (4) To complete the construc- 
tion of a branch road connecting with 
one of the constituent roads which 
the latter had power to construct. 
State v. Greene County, 54 Mo. 540. 
(5) To receive public aid. Seotland 
County v. Thomas, 94 U. S. 682, 24 L. 
ed. 219; Lewis v. Clarendon, 15 F. Cas. 
No. 8,320, 5 Dill. 829, 6 Reporter 609. 
But see Wagner v. Meety, 69 Mo. 150; 


State v. Garroutte, 67 Mo. 445 (both 


holding that a privilege granted to a 
company in its charter to receive pub- 
lic aid is not a vested right in the 
company so long as no aid has been 
granted, and a company formed -by 
the consolidation of such company 
with another or others is not entitled 
to such privilege). (6) To compro- 
mise and settle a claim against one of 
the constituent companies and main- 
tain an action to enforce the settle- 
ment. Paine v. Lake Erie, etc., R. Co., 
31 Ind. 283. (7) Where a company 
limited by its act of incorporation. to 
three tracks consolidates with another 
having no limit as to the number of 
tracks which may be used, the con- 
solidated company is not limited to 
three tracks. oe te v. New York 
Gent; etel, SR. )Ce., Mise. 503, 100 
NYS 650 [rev on Lounen grounds 122 
App. Div. 908, 107 NYS 1123]; New 

York Cent., ete., R., Co. ‘Vv. Yonkers, 1038 
NYS 252. (8) Upon the consolidation 
of a company required by its charter 
to maintain its principal offices in a 
designated city with another company 
whose principal office was to be es- 
tablished at such point on its line as 
might be most convenient, the con- 
solidatead company has the right to es- 
tablish its offices either in the desig- 


Georgia Pac. R. Co. v. j 


quired to be made by an officer of 
one of the,constituent companies to 
secure a certain immunity granted to 
that company may subsequently be 
made by the corresponding officer of 
the consolidated company. Natchez, 
etce., R. Co. v. Lambert, 70 Miss. 779, 
IS eS 
47. See cases infra notes 50, 51. 

+48. Mead v. New York, etc., R. Co., 
45 Conn. 199; Robertson v. Rockford, 
21 Ill. 451; Prouty v. Michigan South- 
OTM POLe.. the On a rue, GINS YN) 265.5; 
4 Thomps. & C, 230; International, 
etc., R. Co. v. Anderson County, (Tex. 
Civ. A.) 174 SW 305 [aff 246 U. S. 424, 
38 SCt 370, 62 L. ed. 807]. 


49. Tomlinson y. Branch, 15 Wall. 
(U..S.)° 460, 21 L. ed. 189; Natchez, 
ete., R. Co. v., Lambert, 70 Miss. 779, 


13 S 33; State v. Greene County, 54 
Mo. 540. 
50. Tomlinson v. Branch, 15 Wall. 


(U. S.) 460, 21 L. ed. 189; Philadel- 
phia, etc., R. Co. v. Maryland, 10 How. 
(U. S.) 376, 13 L. ed. 461; Parish v. 
Ulster; ete:, Rs Co.,- 1922 N.Y. 353,785 
NE 153; Pennsylvania R. Co. v. 
Wehrle, 25 Pa. Dist. 824. 

Effect of consolidation of railroad 
company exempt from taxation see 
Taxation [37 Cyc 913]. 

51. Maine Cent. R. Co. v. Maine, 
ee S. 499, 24 L. ed. 836 [aff 66 Me. 

8 

pay Thus, where the conditions 
upon which the special rights of the 
constituent companies existed could 
be performed only while the com- 
panies were distinct corporations oper- 
ating separate lines, they do not pass 


to the consolidated company. Maine 
Cent. R. Co. v. Maine, 96 U. S. 499, 24 
L. ed. 836 [aff 66 Me. 488]. 

52. Ruggles v. Peo., 91 Ill. 256; 


Pennsylvania R. Co. v. Wenner 25 Pa. 
Dist. 824; Great Cent. R. Mid- 
land R. Co., [1914] A. C.1 roan “E1912 ] 
1 Ch. 206). 

53. Right to enforce stock sub- 
scriptions see supra § 567. 

54. U.S.—Lightner v. Boston, etc., 
R. Co., 15 F. Cas. No. 8,343, 1 Lowell 
338. 

Ind.—Sparrow v. Evansville, ete., R. 
Cor. %-Ind. 369, 

N. Y.—New York Cent. R. Co. v. 
Saratoga, etc., R. Co., 39 Barb. 289. 

Oh.-=Mansfield, “ete, “Ri: > Co: vs 
Brown, 26 Oh. St. 223. 

Tex.—Missouri, etc., R. Co. v. Car- 
ter, 95 Tex. 461, 68 SW 159. 

Eng. —In re Wansbeck R. Co., L. R. 


the right to recover the rents specified 

and to the benefit of any stipulations 

in the lease with regard to an in- 
creased rental after a certain period. 

New York Cent., etc., R. Co. v. Sara- 

toga, etc., R. Co., 39 Barb. GN.. Y:) 289. 
[b] Right to use patented device. 

—Where each of the constituent com- 

panies had contracted for the privi- 

lege of using a patent axle box on all 
cars which they then owned or might 
thereafter own, the right to such use 
passed to the consolidated Sorte eNy 

Lightner v. Boston, etc., R. Co., 15 F. 

Cas. No. 3.343, 1 Lowell 338. 

D0. Sparrow v. Evansville, ete., R. 
Co., 7 Ind. 369; Mansfield, ete., R. Co. 
Vv, Brown, 26 Oh. St. 223. 

56. Brown v. Dibble, 65 Mich. 520, 
32 NW 656. 

57. Brown vy. Dibble, supra. 

58. New Jersey Midland R. Co. v. 
Strait, 35 N. J. L. 322. 

[a] TIllustration.—Where defend- 
ant contracted to take at a certain 
price bonds of a certain railroad com- 
pany, which afterward consolidated 
with another company, the consolidat- 
ed company could not tender its own 
bonds, although of equal or greater 
value, and recover on the contract, the 
consideration offered not being that 
agreed for. New Jersey Midland R.: 
Co... Vv, Strait, (35 IN. Te 8222 

59. Mansfield, etc., R. Co. v. Stout, 
26 Oh. St. 223. 

60. Pennsylvania, ete. R. Co. v. 
Harkins, 149 Pa. 121, 24 A 175; East- 
ern Union R. Co. v. Cochrane, 9 Exch. 
197, 156 Reprint 84, 7 R. & Can. ‘Cas. 
792; London, etc., R. Co. v. Goodwin, 
3 Exch. 736, 154 Reprint 1042. 

61. Cross references: 

Duties and liabilities under: 
Contracts see infra § 571. 
Covenants and conditions in pi gts 

ances of land see supra § 223 

Liability for torts committed prior to 
consolidation see infra § 1156. 

Succession of consolidated corpora- 
tion to liabilities of constituent cor- 
porations in general see Corpora- 
tions §§ 3659-3662. 

62. Peo. v. Louisville, etc., R. Co., 
12Q Ill. 48, 10 NE 657; Peoria, ete., R. 
Couns Coal Valley Min. Co., 68 Ill. 489; 
Whitby v. Grand Trunk R: Co., 3 Ont. 
L. 536, 1 OntWR 292. 

63. U. S.—Bailey v. New York 
Cent., ete: oRiiCo.,: 22) Wall.: 604) 220%: 
ed. 840; Harrison v. Union Pac. R. 
Co., 18 Fed. 522, 4 McCrary 264. 

Ala.—Meyer v. Johnston, 63 Ala. 
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from the constituent company by which the liability 
While such lability of course ex- 
ists where it is expressly imposed by the statute au- 
thorizing the consolidation®® or expressly assumed 
by the articles of consolidation,®® it exists independ- 
ently of such provisions as a necessary legal result 
Although in some jurisdic- 
tions the statutes preserve the separate existence of 
the consolidating companies with respect to their 
existing debts and liabilities,®°® so that actions there- 
on may be maintained against such companies after 
such a provision is merely a 
cumulative protection for creditors and does not 


was inecurred.®4 


of the consolidation.*? 


the consolidation,®® 
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obligations. and 


form.?® 


affect the liability of the consolidated company.*°® 


237; Warren v. Mobile, etc., R. Co., 49 
Ala. 582. 

Ga.—Atlanta, ete:!, R. Co. v. Atlantic 
Coast Line R. Co., 1388 Ga. 353, 75 SE 
468; Montgomery, etc., R. Co. v. Bor- 
ing. 51 Ga. 582. 

Ind.—Cox v. Baltimore, etc., R. 
Co., 180 Ind. 495, 103 NE 3387, 50 
LRANS 453; Louisville, etc., R. Co. v. 
Boney,” 117 Ind. 501, 20 NE 4327.3 
LRA 4385; Columbus, etec., R. Co. v. 
Powell, 40 Ind. 57; Indianapolis, etc., 
R. Co. v. Jones, 29 Ind. 465, 95 AmD 
654. Compare Wright v. Bundy, 11 
Ind. 398 (holding that the consolidated 
company may mortgage property re- 
ceived by the latter at the time of the 
consolidation, the transaction amount- 
ing in equity to no more than if such 
consolidated company had mortgaged 
its property to secure its own debt 
before the consolidation and then en- 
tered into the consolidation with its 
property subject to the mortgage). 

Kan.—Hutchinson, ete, R. Co. v. 
Fair, 48 P 591; Berry v. Kansas City, 
etc., R: Co., 52 Kan. 774, 759, 36 P 724, 
34 P 805, 39 AmSR 381, 371. 

Md.—State v. Baltimore, etc., R. Co., 
77 Mad. 489. 26 A 865. 


Mich.—Batterson v. Chicago, etc., 
R. Co., 53 Mich. 125, 18 NW 584. 
Mo.—Wright v. Kansas City, etc., 


R. Co., 141 Mo. A. 518, 126 SW 517. 
Oh.—Citizens’ Sav., ete., Co. v. Cin- 
Cinna, CtC.4 LLact. .CO.,.u0b0 6. Ohwist- 
577, 140 NE 380. 
Pa.—Dalmas v. Philipsburg, etc., R. 
Co:, 254 Pa. 9, 98 A 796 


Tex.—Gulf, etc., R. Co. v. Hutche- 
son, 3). Tex. A. Civ. .Cas.; §965— Mis- 
souri Pac. R. Co. v. Owens, 1 Tex. A. 
Civ. Cas. § 384. 

Va.—Langhorne v. Richmond R. Co., 
91 Va. 369, 22 SE 159. 

Man.—Van Horne vy. Winnipeg, etc., 
R. Co., 24 Man. 626, 18 DomlUR 517, 
29 WestLR 37, 6 WestWkly 1535. 

Ont.—Brewer v. Lake Erie, etc., Ré 
Con 2, CanRCas. 25%0.2> OntwR? 12'5; 
Cayley v. Cobourg, etc., R. Co., 14 
Grant Ch. 571. 

And see cases infra notes 64-67. 

Contract obligations see infra § 571. 

64. Harrison v. Union Pac. R. Co., 
13 Fed. 522, 4 McCrary 264; Tomp- 
kins v. Augusta Southern R. Co., 102 
Ga. 436, 30 SE 992; Berry v. Kansas 
City, etc., R. Co., 52 Kan. 774, 759, 36 
P 724; 34 P 805, 39 AmSR 381, 371; 
Demorest v. Midland R. Co., 10 Ont. 
Pr. 73. Compare Prouty v. Lake 
Shore, etc., R. Co., 52 N. Y. 363 (hold- 
ing that, where one of the constituent 
companies had defaulted upon the 
payment of dividends on its guaran- 
teed stock, and a stockholder had ob- 
tained a judgment for the amount of 
unpaid dividends and an order re- 
straining the company from paying 
any other dividends or making any 
disposition of, or charge upon its 
funds or property until payment 
thereof, an order substituting the con- 
solidated company as a defendant is 
erroneous, Since it affects not merely 
the property derived from the original 
defendant, but subjects the entire 
funds and property of the consolidat- 
ed company to the restraint adjudged 


against the constituent company). 

65. U. S.—Bailey v. New York 
cent etc., R. Co., 22 Wall. 604, 22 L. 
. 840. 

Kan.—Kansas City-Leavenworth R. 
Co. v. Langley, 70 Kan. 453,-78 P 858. 

Me.—Penley v. Maine Cent. rh. Os 
92 Me. 59, 42 A 233. 

Mass.—John Hancock Mut. L. Ins. 


Co. v. Worcester, etce., R. Co., 149 
Mass. 214, 21 NE 364. 
Mich.—Batterson v. Chicago, etc., 


R. Co., 58 Mich. 125, 18 NW 584. 

Mo.—Black v. St. Louis, etc., R. Co., 
110 Mo. A. 198, 85 SW 96. 

Y.—Polhemus v. Fitchburg R. 
423° Ne Y. 502, 26 NE 381. 

. C.—Pickett v. Southern R. Co., 
69 S. C. 445, 48 SE 466. 
eae —Haney v. Canadian Northern 

CO. a ou Maman ole 

aes All debts and liabilities ‘‘ex- 
cept mortgages.’—Under the statute 
which provides that all debts and lia- 
bilities of the constituent companies 
“except mortgages’ shall attach to 
the consolidated company and be en- 
forceable against it as if incurred or 
contracted by it, an action may be 
maintained against the consolidated 
company upon bonds of the constitu- 
ent companies, although secured by a 
mortgage upon the property of the 
latter, since the debt is different from 
the mortgage which is merely col- 
lateral or incident thereto, and the 
words “except mortgages” are merely 
intended to confine the lien created by 
the mortgage to the property owned 
prior to the consolidation by the com- 
pany giving it. Polhemus vy. Fitch- 
burg Re Col, 123) 3NS Ys 5020268 NB aod: 
Contra, Janes v. Fitchburg R. Co., 50 
Huns LO, 32 NYS. 165- 

66. St. Louis, etc., R. Co. v. Mark- 
er, 41 Ark. 542; Atlantic Coast Line 
Re Come. CONE, Loomer ela ial OL dame omg 
514; Western Union R. Co. v. Smith, 
75 Ill. 496; Taylor v. Atlantic, etc., 
Ra Cou, Dit ELOW Lr CN aaa. 

[a] Assumption of obligations 
from which statute relieves company. 
—Even where the statute under which 
a consolidation provides that certain 
obligations of the constituent com- 
panies shall not attach to the consoli- 
dated company, the latter may assume 
such obligations and thereby become 
liable thereon. Taylor v. Atlantic, 
ete. Ra) Co: Ove Howsers vGNiweye) yea. 
See Wright v. Bundy, 11 Ind. 398 
(dictum). 

67. Tompkins v. Augusta Southern 
R. Co., 102 Ga. 436, 30 SE 992; Louis- 
ville, etc., R. Co. v. Boney, 117 Ind. 
501, 20 NE 432, 3 LRA 435; State v. 
Baltimore, etc., R. Co., 77 Md. 489, 26 
A 865; Gueringer v. St. Louis, ete., R. 

o., (Tex. Commn. A.) 23 SW (2d) 704. 


C O., 


68. See ees a al jpuowpalons, 
69. See infra § 5 
70. Warren v. Rs ete:,’ R. «Cor, 


49 Ala. 582; Pickett v. Southern R. 
Co., 69 S. C. 445, 48 SE 466. But see 
Joseph v. Southern R. Co., 127 Fed. 
606 (holding that under such a stat- 
ute the consolidation imposed upon 
the consolidated company liabilities 
arising in the future only, and that 
it was not subject to suit upon a lia- 


[§§ 570-571 


If no part of the franchise is reserved to either of 
the constituent companies, they are not lable to the 
public after the consolidation for the pertormance 
of duties devolving upon the consolidated company.** 

[§ 571] (b) Under Contracts. 
pany formed by a consolidation succeeds to all the 


A railroad com- 


liabilities of its constituent compa- 


nies arising out of contracts theretofore made by 
them,*? at least to the extent of the property ac- 
quired from the respective companies,‘® and in a 
proper case may be required specifically to perform 
the same‘? or respond in damages for failure to per- 


! bility incurred by one of the consoli- 
dating companies before the consoli- 
dation). 

71. Peoria, etc., R. Co. v. Coal Val- 
ley Min. Co., 68 Ill. 489. 

72. U.S.—Continental Trust Co. v. 
Toledo, etc., R. Co., 86 Fed. 929 [mod 
on other grounds 95 Fed. 497, 36 CCA 
155. (certiorari den 176 U. S. 219, 20: 
SCt 383, 44 L. ed. 442)]. 

Ark.—Sappington v. Little Rock, 
Cte. Ria Conus Arkioe 

Ga.—Atlanta, ete., R. Co. v. Atlan- 
tic Coast Line R. Co., 1388 Ga. 3538, 75 
SE 468; Tompkins v. Augusta South- 
ern R. Co., 102 Ga. 436, 30 SE 992. 

I]1.—Western Union R. Co. v. Smith, 
75 Ill. 496. 

Ind.—Cox v. Baltimore, etec., R. Co., 
ee Ind. 495, 103 NE 337, 50 LRANS 

Mo.—Wright v. Kansas City, etce., 
R. Co., 141 Mo. A. 518, 126 SW 517. 

Pa.—Dalmas y. Philipsburg, etce., R. 
Cox (2154 Pa 92593 VAN 7 968 

Tex.—-Missouri, etc., R. Co. v. Car- 
ter, 95 Tex. 461, 68 SW 159. 

lng.—Lindsey v. Great Northern R. 
Co., 10 Hare 664, 44 EngCh 643, 68 
Reprint 1094. 

Ont.—Whitby v. Grand Trunk Re 
Co., 32-Ont. 99; Fargey v. Grand 
Junction R. Co., 4 Ont. 232. 

Compare Stevens v. Southern R. Co; 
187 N. Ci 528/122 SE 295 (holding 
that a contract of life employment, 
made by a railroad company before 
consolidation, was binding upon the 
consolidated company where it, with 
knowledge of the contract, continued 
the employment and recognized and 
ratified the agreement). 

And see case infra note 73. 


Debts and liabilities generally see . 


supra § 570. 

73. Pullman’s Palace-Car Coa. v. 
Missouri Pace; R. Co.) 115) US. 587,56 
SCt 194, 29 L. ed. 499 [aff 11 Fed. 634, 
3 McCrary 645]. 

[a] Contract for use of sleeping 
cars.—Where one of the constituent 
companies had contracted with a 
sleeping car company to haul and use 
the cars of that company exclusively 
for a certain period ‘‘on its own line 
of road, and all roads which it now 
controls, or may hereafter control, by 
ownership, lease, or otherwise,’’ the 
contract bound the consolidated com- 
pany to haul such cars on all roads 
owned or controlled by the old com- 
pany at the time of the consolida- 
tion, but the operation of the contract 
did not extend to other roads of the 
consolidated company. Pullman’s 
Palace-Car Co. v. Missouri Pac. R. Co., 
115 U.S. 587. 6 SCt 194, 29 L. ed. 499 
{aff 11 Fed. 634, 3 McCrary 645]. 

74 Union Pac. R. Co. v. McAlpine, 
129;' U.S: 305,79. SCt 286, 32 I. edi 673 
[aff 23 Fed. 168]; Boardman v. Lake 
Shore, etc., R. Co., 84 N. ¥. 157; Dal- 
mas v. Philipsburg, SECs TAR. Co., 254 
(Pa29, 1 9 SPAN 6. 

75. Lisman _v. Milwaukee, etc., R. 
Co., 161 Fed. 472 [aff 170 Fed. 1020, 95 
CCA 671 (certiorari den 214 U. S. 520 
mem, 29 SCt 700 mem, 53 L. ed. 1065 
mem) ] (semble); Atlanta, ete. R. 
Co. v. Atlantic Coast Line R. Co., 138 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 §§ 572-574] 


[§ 572] (8) Liens and Mortgages.7® <A railroad 
company formed by consolidation is chargeable with 
notice of all existing liens upon the property of the 
consolidating companies,’7 and such liens are not 
affected by the consolidation, but the new company 
takes the property subject thereto.‘® So the e¢on- 
solidation does not affect the rights of mortgage 
ereditors’® or bondholders.8° But a consolidation 
does not create any lien in favor of creditors of e 
constituent company who previously had none,*? 
nor extend an existing lien over property not pre- 
viously subject thereto.®? 

[§ 573] (4) Pending Actions.** Although there 
is authority for the view that the consolidation of two 
or more railroad companies works such a dissolution 
of the constituent companies as to abate any pend- 
ing actions by or against them,** it is the more gen- 
eral rule that the consolidation does not abate pend- 
ing actions,®®> but that the consolidated company 
may be substituted as plaintiff in an action thereto- 
fore brought by a constituent company,*®® and that 
in actions pending against a constituent company no 
new service of process is necessary,** but the con- 
solidated company may be made a party by amend- 


Ga. 353, 75 SE 468; Tompkins v. 


Augusta Southern R. Co., 102 Ga. 436,| the former). 


30 SE 992; India Mut. Ins. Co. v.| land Trust. .Co. 5 
Worcester, etc, R. Co., (Mass.) | Tract. Co., 20 OhNPNS 219. 
25 NE 975; Day v. Worcester, etc., 82. Railway Steel Springs Co. v. 


R. Co., 151 Mass. 302, 23 NE 824; John] Chicago, ete., R 
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company as was received by it from 
To same effect Cleve- 89. 


, 246 Fed. 338. 


(SLC) F389 


ment of the pleadings,®*® or the pending action may 
be prosecuted to judgment against the constituent 
company and the judgment enforced against the 
consolidated company,®® or the consolidated com- 
pany may be substituted as a defendant even after 
verdict, and judgment rendered against it,?° except 
where the statute authorizing the consolidation pre- 
serves the corporate existence of the consolidating 
companies and their liability for existing obliga- 
tions,®' in which case judgment cannot be rendered 
against the consolidated company unless it 1s made 
a party to the action,®? even though it has succeeded 
to, or assumed the liabilities of, its constituent com- 
panies.®? 

[§ 574] 7. Actions Brought after Consolidation.®* 
In accordance with the general rule that upon a con- 
solidation of railroad companies the constituent com- 
panies cease to exist,®® actions brought after 4 con- 
solidation upon a cause arising prior thereto are 
maintainable by®® and against®’ the consolidated 
company only, rather than any of the companies out 
of which it was formed, except where, by constitu- 
tional or statutory provisions or by the terms of the 


‘consolidation agreement, the separate existence of 


R.. Co. 39, Mo, A 574: 

Atlantic Coast Line R. Co. v. 
Cone, 53 Fla. 1017, 43 S 514; Chicago, 
etc., R. Co. v. Ashling, 160 Ill. 373, 43 
NE 373 [aff 56 Ill. A. 327]; Haney v. 
Canadian Northern R. Co., 29 Man. 61. 


Cincinnati, etc., 


Hancock Mut. L. Ins. Co. v. Worcester, 
ete., R. Co., 149 Mass. 214, 21 NE 364; 
Whitby v. Grand Trunk R. Co., 32 
Ont. 99. ; 

fa] Refusal to honor ticket.— 
Where a consolidated company re- 
fuses to honor a ticket issued prior 
to the consolidation by one of the 
constituent companies and which has 
not expired by limitation, and ejects 
the person offering it from its train, 
it is liable in damages. Tompkins vy. 
Augusta Southern R. Co., 102 Ga. 436, 
30 SE 992. 

76. In general see infra §§ 602- 
709. 

77. Western Div. R. Co. v. Drew, 29 
F. Cas. No. 17,434, 3 Woods 691 [aff 
103 U. S. 118, 26 L. ed, 327]; Missis- 
sippi Valley Co. v. Chicago, etc., R. 
Co., 58 Miss. 846. 

78. U. S.—Rutten v. Union Pac. R. 
Co., 17 Fed. 480; Western Div. R. Co. 


Vv. ‘Drew, 29 F. Cas. No. 17,434, 3 
Woods 691 [aff 103 U. S. 118, 26 L. ed. 
327]. 


Me.—Hamlin v. Jerrard, 72 Me. 62. 

Mass.—Shaw v. Norfolk County R. 
Co., 16 Gray 407. 

Miss. —Mississippi Valley Co. v. 
Chicago, ete., R. Co., 58 Miss. 846. 

N. Y.—Vilas v. Page, 106 N. Y. 439, 


13 NE 743. 
Oh.—Citizens’ Sav., ete., Co. v. Cin- 
cinnati, ete., Tract..Co., 106 Oh. St. 


577, 1490 NE 380. 

Consolidating company as succeed- 
ing to property of constituent com- 
panies see supra §§ 568, 569. 

79.8, Maton, etc; Re Co. vi Hunt;.20 
Ind. 457; Hamlin v. Jerrard, 72 Me. 
62; Shaw v. Norfolk County R. Co., 
16 Gray (Mass.) 407. 

Rights of mortgagees in general see 
infra §§ 691-709. 

80. Weaver v. Pacific Impr. Co., 
198 App. Div. 825, 191 NYS 3, 541 [aff 
234 N. “YY. 418, 138 NE 42]. 

Rights of bondholders in general 
see infra §§ 591-597. 

81. Wabash, ete., R. Co. v. Ham, 
114 U. S. 587, 5 SCt 1081, 29 L. ed. 235. 
But see Compton vy. Wabash, etc., R. 
Co., 45 Oh. St. 592, 16 NE 110, 18 NE 
380. (holding that, since whatever 
rights a creditor had as against the 
constituent compariy may be asserted 
against the consolidated company, he 
may enforce his claims against so 
much of the property of the latter 


Lien of mortgage on after-acquired 
property as attaching to property ac- 
quired hae consolidated company see 
infra § 6 

83. Abatement and revival of 
pending actions on consolidation of 
corporations generally see Abatement 
and Revival §§ 2138, 214. 

Actions brought after consolidation 
see infra § 574. 

84. - Kansas, etc., R. Co. v. Smith, 
40 Kan. 192, 19 P 636; Wagner v. 
Atchison; ete’; R. Co.; 9 Kan. A. 661, 
58,.P 1018; Council Grove, ete, R. Co. 
v. Lawrence, 3 Kan. A. 274, 45 P 125; 
Van Horne v. Winnipeg, etc., R. Co., 
24 Man. 626, 18 DomLR 517, 29 West 
LR 37, 6 WestWkly 1535. 

[a] Pending appeal.—W here a 
consolidation is effected pending an 
appeal from a judgment against one 
of the constituent companies, the pro- 
ceedings in error must be dismissed 
unless there is an order of revivor 
against the consolidated company, 
made in accordance wit'h the provi- 
sions of the statute and with the con- 
sent of the new company in cases 
where such consent is necessary. 
Cunkle vy. Interstate R. Co., 54 Kan. 
194, 40.P 184. 

85. Fla.—Atlantic Coast Line R. 
Co. v. Cone, 53 Fla. 1017, 438 S 514. 

Ill.— Chicago, etc., Ri: Co. v. 
Ashling, 160 Ill. 3738, 43 NE 3873 [aff 
56 DI AS 2ril: 

Miss.—Shackleford v. 
Cent. R. Co., 52 Miss. 159. 

Mo.—Kinion v. Kansas City, 
R. Co., 39 Mo. A. 574. 

N. Y.—Gale v. Troy, etc., R. Co., 51 
Hun 470, 4 NYS 295. 

Pa.—Baltimore, ete., R. Co. v. Mus- 

piv. Co. 


Mississippi 


etc., 


selman, 2 Grant 348 

Tenn.—Dast Tennessee, etc., 
vy. Evans, 6 Heisk. 607. 

And see cases infra notes 86—90. 

86..- Californias Cent.) SRi Cosy. 
Hooper, 76 Cal. 404, 18 P 599; Day v. 
New York, etc., R. Co., 58 N. J. L. 677, 


34 A 1081. SeesSwartwout v. Michi- 
gan .Air Line R. Co., 24 Mich. 389 
(dictum). 


Consolidation as passing causes of 
action to consolidated company see 
supra § 568. 

87. Kinion v. Kansas City, etc., R. 
Co., 39 Mo. A. 574; Kinion v. Kan- 
sas City, etc., R. Co, 39 Mo. A. 382. 

88. Kinion v. Kansas City, ete; 


See Cameron v. United Tract. Co., 67 

App. Div. 557, 73 NYS 981 (dictum). 
90. Louisville, ete., R. Co. v. Sum- 

mers, 131 Ind. 241, 30 NE 878; Kinion 

v. Kansas City, ete., R. Co., 39 Mo. A. 

382. See Cameron v. United Tract. 

Co., 67 App. Div. 557, 73 NYS 981 (dic- 

tum). 

Consolidated company as successor 
to obligations and liabilities of con- 
stituents see supra §§ 570, 571. 

91. See supra § 564. 

92. Selma, ete., R. Co. v. Harbin, 
40 Ga. 706. 

93. Selma, etce., 
supra. 

Consolidated company as successor 
to liabilities and obligations of con- 
spent companies see supra §§ 570, 
571. 

94. Cross references: 

Actions against: 

Consolidated corporations general- 

ly see Corporations §§ 3667-3669. 

Railroad companies in general see 

supra § 58-71. 

Effect of consolidation on pending ac- 
tions by or against consolidating 
company see supra § 573. 

95. See supra § 564. 

96. Dalmas v. Philipsburg, etc., R. 
Co., 254 Pa. 9, 98 A 796. 

97. Ind.—Louisville, ete., R. Co. v. 
Boney, 117 Ind. 501, 20 ‘NE 432, 3 LRA 
4353. Waton, sere.;. Ry Co. ayes unt, 420 
Ind. 457 

N. Y.—Boardman v. Lake Shore, 
etc., R. Co., 84 N. Y. 157; Lee v. Still- 
water, ete, St. R. Co., 140 App. Div. 
779, 125 NYS 840; Cameron v. United 
Tract. Co;,) 67 tApp.'Divedboue vue! INNES 
981. 

Pa.—Dalmas v. Philipsburg, 
R: Co; 254-Pa..95 98 Ast 96% 

Tex.—Indianola R. Co. v. Fryer, 56 
Tex. 609. 

Va.—Langhorne v. Richmond R. 
Cosr9ll Var 369) 22° SH 159? 

Compare Columbus, etce., R. Co. v. 
Skidmore, 69 Ill. 566, 568 (holding, in 
an action upon notes executed by a 
railroad company which had_ since 
consolidated with another and as- 
sumed a new name, that “the old com- 
pany executing the notes by the name 
then used, has, by force of the con- 
solidation, assumed the name _ by 
which they were sued,’ and is es- 
topped from denying that it is prop- 
erly sued by such name). 


Ra Conve blarbin. 


etc., 


790 [51 C.J.] 


the consolidating companies is continued,®® in which 
case action may also be brought against a constitu- 
ent company after the consolidation upon a lability 
previously incurred by it.°® The petition or decla- 
ration should, however, designate the constituent 
company in favor of, or against which, the cause of 
action arose,' and allege the faet of consolidation 
and the consolidated company’s assumption of, or 
succession to, the cause of action or the lability, as 
the case may be.” It is sufficient to allege that the 
companies were authorized to, and did, consolidate ;* 
or, where the consolidation was under the laws of 
another state, to set out the statutes and allege that 
their provisions were complied with and the consol- 
idation effected,t and it is not necessary that the 
steps taken to effect the consolidation be set forth,° 
nor, it has been held, that legal authority for the 
consolidation be alleged.® It will be presumed, un- 
less the contrary appears, that the consolidated com- 
pany has been organized and a board of directors 


XII. INDEBTEDNESS, SECURITIES, LIENS, 


[§ 575] A. Nature and Extent of Liabilities*1+— 
1. In General. Within the limitations prescribed by 
its charter or governing statutes, a railroad company, 
like corporations generally,!® as a general rule, has 
power to incur any indebtedness or obligation for 
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elected, so as to vest in it the rights of the constitu- 
ent company, where it is shown that there was a con- 
solidation;’ but where the date of such organization 
or election is material, the burden is upon plaintiff 
to show that it oceurred at. such time as to authorize 
the maintenance of the action.’ In an action against 
the consolidated company, a general denial, even 
though it is regarded as admitting defendant’s cor- 
porate existence,° does not admit an allegation of 
consolidation upon which its- liability depends.*® 
Where railroad companies of different states consoli- 
date, in whichever of such states the consolidated 
company is sued it is proper to designate it as a cor- 
poration created by, and existing under, the laws 
of that state.t+ In an action against the consoli- 
dated company to enforce a liability of one of the 
constituent companies, the directors or officers of 
the new company are not necessary or proper par- 
ties.+? 


AND MORTGAGES‘? 


sary to carry out the purposes and objects for which 
it was created,!? such as indebtedness for construc- 
tion.18 A railroad company is liable upon such 
obligations as its charter, which it has accepted, or 
governing statute, expressly imposes upon it.!® 


oa 
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a proper or lawful purpose,!® including those neces- 


98. See supra § 564. 

99.) Gale Vise Troy, .ete., oR. iCo.4n5L 
Hun 470, 4 NYS 295; Smith v. Pacific 
Impr. Co., 104 Misc. 481, 172 NYS 65; 
Stewart v. Walterboro, etc., R. Co., 64 
Day Oak SR S27. 

[a] Transfer of all property no 
defense.—(1) It is no defense to an 
action against a railroad company 
after its consolidation with another 
upon a liability previously incurred 
that defendant has no property but 
has turned over all of it to the con- 
solidated company. Gale v. Troy, etc., 
R. Co.,.51 Hun 470, 4 NYS 295. .@) 
Consolidated company as succeeding 
to property of constituent companies 
see supra § 568. 

Right to sue constituent company 
as affecting liability of consolidated 
company see supra § 570. 

1. Marquette, etc., R. Co. v. Lang- 

32 Mich. 251. 
2. Marquette, etc., R. Co. v. Lang- 
ton, supra; Southgate v. Atlantic, 
etc., R. Co., 61 Mo. 89; Mansfield, etc., 
R. Co. v. Brown, 26 Oh. St. 223; Guer- 
iINSerAVe ol: LOUIS, etc. Ro Co., (Tex: 
Commn. A.) 23 SW (2d) 704. See to 
same effect Brown vy. Dibble, 65 Mich. 
520, 32 NW 656. 

[a] Thus (1) in order to render 
the consolidated company liable for 
a debt of a constituent company, 
plaintiff must show that the proposed 
consolidation was in fact. effected 
(Southgate v. Atlantic, ete., R. Co., 61 
Mo. 89); (2) and, conversely, to au- 
thorize the consolidated company to 
recover upon a right of action exist- 
ing in favor of another company, it 
must show that the consolidation has 
been duly consummated, so as to con- 
stitute it the legal successor of the 
former company (Mansfield, etc., R. 
Co. v. Brown, 26 Oh. St. 223), (3) and 
the same rule applies in an action by 
a third person upon a claim original- 
ly existing in favor of one of the con- 
stituent companies and assigned to 
plaintiff by the consolidated company 
(Brown y. Dibble, 65 Mich. 520, 32 
NW 656). 

8. Collins v. Chicago, etc., R. Co., 
14 Wis. 492. 

4 Rothschild v. Rio Grande West- 
ern R. Co., 18 NYS 548 [aff 164 N. Y. 


Limitation on 


594 mem, 595 mem, 58 NE 1091 mem, 
1092 mem]. 

5. Rothschild v. Rio Grande West- 
ern R: Co., supra; Collins v. Chicago, 
ete., R. Co., 14 Wis. 492. 

6. Gueringer v. St. Louis, ete., R. 
Co., (Tex. Commn. A.) 238 SW (2d) 
aa 706 [rev (Civ. A.) 11 SW (2d) 

‘i 

“If a consolidation or merger was 
agreed upon and actually put into op- 
eration, the lack of legislative author- 
ity in that respect cannot be set up 
by the defendant company as a de- 
fense against liability to the creditors 
of the other corporations. . 
Ordinarily, knowledge of the details 
of such a transaction is not available 
to the general public. For this réa- 
son, we do not think that, in order to 
present the issue of consolidation in 
fact, with consequent liability of the 
defendant company, it was incumbent 
upon the plaintiff to do more than 
allege a merger in general.terms, and 
point out that the defendant company 
took over the assets of the old cor- 
porations, and is operating its rail- 
road on the right of way theretofore 
held by those corporations.”  Guer- 
inger v. St. Louis, etc., R. Co., supra. 

7. Detroit, etc., R. Co. v. Starnes, 
38 Mich. 698. 

8. Mansfield, ete., R. Co. v. Brown, 
26 Oh. St. 2238. 

9. See Corporations § 2936. 

10. Koons v. Chicago, etc., 
23 Iowa 493. 

11. Central Trust Co. v. St. Louis, 
etc., R. Co., 41 Fed. 551, 

Status of company as domestic cor- 
poration in each state see supra § 
566. 

12. Chase v. Vanderbilt, 62 N. Y. 
i 


13. Effect of: 
Consolidation see supra §§ 564-573. 
Lease of road see supra § 529 
14. Issuance of: 
Bonds see infra §§ 580-597. 
Negotiable securities in general see 
infra § 579. 
Mortgages see infra §§ 642-709. 
15. See Corporations § 2506. 
Regulation and control by commis- 
sioners or other public officers see in- 


Riv€o.; 


—__— 


*By WILLIAM G. BANNON (§§ 575-601). 


power in general. 


fra § 577. 

Statutory limitations as to amount 
in general see infra § 576. 

16. Brown v. Boston, ete., R. Co.; 
233 ‘Mass. 502, 124 -NE..322; Craven 
v. Atlantic, ete., RR: Co.,. 77 N. C..289. 

17. Belfast, ete., R. Co. v. Belfast, 
77 Me. 445, 1 A 362; Union Bank v. 
Jacobs, 6 Humphr. (Tenn.) 515. See 
Smith v. Nashua, ete., R. Co., 27 N. 
H. 86, 94, 59 AmD 364 (where the 
court said: “The common law gives 
to all corporations the powers be- 
longing to corporations of their class, 
unless there is something in the na- 
ture of the corporation, or in the 
terms of its charter or act of incor- 
poration, inconsistent with the exer- 
cise of such powers, or there is some 
eee statute restricting their pow- 
ers’). 

[a] Railroad corporation has no 
power to assume share of accidental 
losses happening in the through busi- 
ness of a connecting, railroad. State 
v-.Concord, R- Corps, 162) IN., Esedo-r 

18. Belfast, ete., R. Co. v. Belfast, 
77 Me. 445, 1 ‘A 362. 

[a] Notwithstanding railroad 
company has by vote pledged itself 
not to begin construction until suffi- 
cient stock is subscribed to complete 
it, and thereafter has enacted a by- 
law providing that no assessment 
Shall be made on the shares until such 
amount is subscribed, it has power to 
incur indebtedness for the construc- 
tion of its road. Belfast, etc., R. Co. 
v. Belfast, 77 Me. 445, 1 A 362. 

Liability for expense of construc- 
tion in general see supra §§ 459-470. 

19. State v. New Orleans, etce., R. 


Under’ general 


Co., 3° Robs (lait 441s: North Brit- 
i R. Co. v. Horne, 5 R. & Can. Cas. 


[a] Payments to  state.—Under 
Act March 1, 1836, § 1, amending the 
charter of the New Orleans ahd Car- 
rollton Railroad Company, providing 
that “the company shall pay to the 
State, in ten equal annual instalments 
from the acceptance of the present 
act, seventy-five thousand dollars to 
be employed by the State” for certain 
activities, the state is entitled to re- 
cover, whether such activities have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rules*® it has no power to make, and is not liable 
upon, contracts or obligations which are outside of 
its purposes and objects,?! or outside of the powers 
which it can delegate to its officers ;?2 and these rules 
apply although its business is benefited as a direct 
result of such contraet,?* as every person who enters 
into an obligation with it is bound at his peril to 
take notice of the legal limits of its capacity to con- 
tract;?* although it is held in some jurisdictions that, 
notwithstanding the act creating the obligation is 
ultra vires, if the railroad company, with the permis- 
sion and acquiescence of the stockholders, holds it- 
self out as competent to contract and carry on its 
business under color of law and procures credit and 
induces creditors to part with money on the faith of 
such contract, the contract will be binding in a court 
of equity not only on the corporation, but also on the 
stockholders.?°® 

Compromise and settlement. The power of a rail- 
road company to sue and be sued earries with it as 
a necessary incident power either to compromise the 
whole claim against, or to secure relief for a time 
from, the prosecution of an action founded on the 
claim.?° 

Refunding indebtedness. The power of the leg- 
islature to authorize a corporation to issue securi- 
ties for the purpose of refunding its valid indebted- 


ness, on a vote of a majority of the stockholders, . 


where the corporation is in dire financial straits, has 
been upheld.?? ; 

Confirmation ‘or validation. An indebtedness 
which is merely ultra vires and which the legisla- 
ture originally could authorize may subsequently be 
confirmed or validated by statute.?® 

[§ 576] 2. Amount of Indebtedness. It is the 
policy of some states to regulate and supervise the 


RAILROADS 


{SUC C. Tih TOL 


issuance of securities of a railroad corporation, so 
as to prevent stock watering or financial exploitation 
of such corporations, and to protect the public 


. against overcapitalization or an excessive indebted- 


ness.”® Hither by statutes applicable to corpora- 
tions generally,*° or by the charter of the particular 
company, or by statutory provisions applicable spe- 
cifically to railroad companies,?! a railroad company 
is sometimes forbidden to incur an indebtedness ex- 
ceeding a certain amount. This amount is some- 
times fixed at a certain percentage or fraction of the 
capital stock,?? with exceptions in some cases per- 
mitting the issuance of an increased amount of se- 
curities in aid of location, construction, and equip- 
ment.?* Under other statutes a company cannot 
incur a single obligation of less than a certain 
amount.?* 

[§ 577] 3. Regulation and Control by Commis- 
sioners or Other Public Officers.?® A federal stat- 
ute confers on the interstate commerce commission 
authority to authorize and control the issue of new 
securities or evidences of indebtedness by railroad 
companies engaged in interstate commerce,*® and cer- 
tain state statutes have conferred on certain com- 
missions or officers authority to control and regulate 
the incurrence of indebtedness or the issue of evi- 
dences of indebtedness.37 

Authorization. The statutes frequently require 
the authorization of the commission for the issuance 
of evidences of indebtedness**® payable at periods of 
more than a specified time after the date of the in- 
strument evidencing the indebtedness.?® <A statute 
requiring such authorization does not apply to se- 
curities issued prior to the enactment of the stat- 
ute.*° A statute voiding evidences of indebtedness 
issued without the required authorization‘! has been 


been commenced or not, since the rail- 
road company has nothing to do with 
the appropriation of the amount it 
contracted to pay. State v. New Or- 
leans, etc., R. Co., 3 Rob. (La.) 418. 

[b] Constables’ wages.—Where a 
statute provides for the appointment 
of constables, during the construction 
of the railway and works, to be paid 
by the company, the latter’s liability 
for such wages does not cease with 
the opening of the line, but continues 
so long as workmen are employed in 
completing any of the works. North 
British R. Co. v. Horne, 5 R. & Can. 
Cas. 231. 

20. See Corporations §§ 2506, 2525. 

21. George v. Nevada Cent. R. Co., 
22 Nev. 228, 38 P 441. 

Ultra vires contracts of corporation 
in general see Corporations §§ 2525- 
2531. 

22. George v. Nevada Cent. R. Co., 
22 Nev. 228, 38 P 441. 

23. George v. Nevada Cent. R. Co;, 
supra. 
24. 
supra. 

25. Johnson v. Mercantile Trust, 
etc., Co., 94 Ga. 324, 21 SE 576. 

26. Codman v. Dumaine, 249 Mass. 
451, 144 NE 408. 

: 27. Brown v. Boston, etc., R. Co., 
233 Mass. 502, 124 NE 322. 

fa] Rule applied in respect of a 
statute which authorized the issuance 
of stocks or bonds or both. Brown v. 


George v. Nevada Cent. R. Co., 


Boston, ete., R. Co., 233 Mass. 502, 
124 NE 322. 
Ave Brown v. Boston, ete., R. Co., 


mi Eay: Debt incurred by railroad com- 
pany to purchase stock in its leased 
or subsidiary companies or lines was 
not inherently evil cr contrary to pub- 
lic policy, although forbidden by St. 
(1906) c 463 pt 2 § 57, unless author- 
ized by the general court or the pro- 


visions of general law, and the leg- 
islature had power to confirm such 
debt without interference with the 
vested rights of stockholders. Brown 
v. Boston, ete., R. Co.,.233 Mass. 502, 
124 NE 322. 

29. Bulkeley v. New York, etc., R. 
Co., 216 Mass. 432, 103 NE 1033. See 
also cases passim this section. 

30. See Corporations § 2515. 

31. See charter and other statutory 
provisions. 


32. See statutory provisions. 
33. See statutory provisions. 
[a] In Iowa (1) by Acts 20th Gen. 


Assem. c 22, amending Code (1873) 
§ 1061, the power of railroad corpo- 
rations in the matter of incurring in- 
debtedness to aid in the location, con- 
struction, and equipment of railroads 
was enlarged instead of limited. Bar- 
nes ‘v.. Eastern. Iowa R. Co., 155 
Iowa 721, 134 NW 90, 136 NW 10538. 
(2) Under the applicable statutes such 
corporations might contract an in- 
debtedness equal to two thirds of 
their capital stock when such capital 
stock ‘is in excess of twenty-four 
thousand dollars per mile of road, 
and they might incur an indebtedness 
of sixteen thousand dollars per mile 
of road when the capital stock does 
not equal twenty-four thousand dol- 
lars per mile. Barnes v. Eastern 
Iowa R.- Co., supra. 

34. See statutory provisions. 

[a] Obligation not prohibited. 
Under Vt. Rev. Li: § 3350, requiring 
the obligations of a railroad com- 
pany to be for not less than one hun- 
dred dollars each, a guaranty by the 
lessor of a railroad to “pay the. in- 
terest upon the within bond as speci- 
fied in the interest coupons thereto 
attached” is not a separate promise to 
pay each coupon, but is a guaranty of 
the whole interest to become due on 
the bonds, and although each coupon 


is for less than one hundred dollars 
the guaranty is not prohibited by such 
statute. Hastern Tp.’s Bank v. St. 
Johnsbury, ete... R. Co., 40 Fed. 423 
[writ of error dism 149 U. S. 772 
mem, 13 SCt 1046 mem, 37 L. ed. 957 
mem]. 

35. Regulation of: 

Public utilities in general see Public 

Utilities §§ 20-23. 

Railroad companies in general see su- 

pra §§ 72-75. 

36. USCA tit 49 8 20a: 

37. See statutory provisions. 

Public utilities commissions in 
general see Public Utilities §§ 68-164. 

38. See statutory provisions; and 
Public Serv. Commn. v. Union Pace. 
R. Co., 271 Mo. 258, 197.SW 39 (per 
Bond, J., aS to authority of commis- 
sion). 

[a] Instruments or securities 
within statute.—(1) The words “other 
evidence of indebtedness,” as used in 
a statute requiring authorization for 
the issuance of “stock, bonds, notes 
or other evidence of indebtedness,” 
refer to obligations of like character 
with stocks, bonds, and notes. Peo. 
v. New York Cent., etc.) Ri Co8 138 
App. Div. 601, 123 NYS 125 [aff on 
op below 199 N. Y. 539 mem, 92 NE 
1096 mem]. (2) Trust certificates 
with dividend warrants attached, to 
be issued pursuant to an equipment 
trust agreement under which various 
railroad companies forming one sys- 
tem are to sell equipment to the cor- 
porate trustee which in turn is to 
lease Such equipment to such railroad 
companies, are within such statutory 
requirement as to authorization. Peo. 
v. New York Cent., etc., R. Co., su- 
pra. 

39. See statutory provisions. 

40. Laird v. Baltimore, etc., R. Co., 
121 Md. 193, 88 A 353. 

41. See statutory provisions. 
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construed as not applicable in respect of an indebted- 
ness which does not constitute a lien upon the prop- 
erty of the railroad company essential to, or of use 
This invalidating 
statute has been applied to notes.** 
such invalidating statute cannot be evaded on the 
theory that the railroad company actually received 
the money raised, and, therefore, that the amount 
may be recovered on the theory of money had and 


in, the operation of the road.*? 


received.*+ 


Nature and scope of authority or jurisdiction. 
general rule in some jurisdictions, at least, that the 
state commission is a quasi-judicial tribunal*® ap- 
ples in respect of proceedings for the approval of 
the issuance of evidences of indebtedness.*® 
some statutes the commission has discretionary pow- 
ers,*7 and on an application for approval it is its 
duty to determine whether as a matter of law it is 
empowered to approve a proposed issue.*§ 
some statutes it has authority to pass on the terms 
of the securities for which approval is sought,*® and 
on the amount,°® including the elements which may 


[a] Validity of statute.—Such 
statute does not violate a state con- 
stitutional provision declaring that 
no corporation shall issue stocks or 
bonds except for money paid, labor 
‘done, or property actually received. 
Davis v. Watertown Nat. Bank, (Tex. 
Giv: ;A.) 178° SW. 598: 

[b] Securities of what companies 
affected.—(1)’ Under Vernon’s Sayles 
Civ. St. Annot. (1914) art 6731, cer- 
tain railroad companies may, at the 
option of the railroad commission, be 
exempt from the operation of the stat- 
ute. Davis v. Watertown Nat. Bank, 
(Tex. Civ. A.) 178 SW 593.,; (2) But 
the effect of the invalidating provi- 
sion cannot be avoided on the theory 
that there had been no showing that 
the commission had taken control. 
Davis v. Watertown Nat. Bank, supra. 

42. Lumpkin  v. Brown, (Tex. 
Commun. A.) 229 SW 498 [rev (Civ. A.) 
206 SW 217]. But see Jones v. Aber- 
nathy, (Tex. Civ. A.) »174 SW : 682 
(where, apparently, there was no 
showing that the land involved was 
essential to, or used in connection 
with, the operation of the railroad). 

43. See cases infra this note. 

[a] Liability of indorsers.—In- 
dorsers of notes issued by a rail- 
road company, which were not ap- 
proved by the railroad commission, 
as required by Vernon’s Sayles Civ. 
St. Annot. (1914) arts 6717-6732, were 
not liable thereon as accommodation 
makers. Davis v. Watertown Nat. 
Bank, (Tex. Civ. A.) 178 SW 593. 

[b] Waiver of defense.—Waiver 
by the railroad company, as to the 
holder of one of a series of notes, of 
the defense that they were not dulv 
approved, was not a waiver of the de- 
fense as to holders of other notes in 
the same series. Davis v. Watertown 


Nat. Bank, (Tex. Civ. A.) 178 SW 
593. : : 
44. Lumpkin vv. Brown, (Tex. 


Commun. A.) 229 SW 498 [rev (Civ. A.) 
206 SW 217]. 


45. See Public Utilities § 74. 

46. Bulkeley v. New York, etce., R. 
Co., 216 Mass. 432, 103 NE 10338. 

47. Boston, ete, R. Co. v. New 
York Cent. R. Co., 256 Mass. 600, 153 
NE 19. 

48. Bulkeley v. New York, etce., R. 


Co., 216 Mass. 432, 103 NE 1033. 

49. Bulkeley v. New York, etc., R. 
Co., supra. 

{a] Convertikle debentures.—The 
public service commission, estab- 
lished by St. (1913) ec 784 § 1, has 
power to pass on a proposed issue of 
convertible debentures, and is not con- 
fined to the amount. Bulkeley v. New 
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properly be considered in determining the amount.** 
Under some statutes the commission has no power to 
prevent the issuance of proposed securities for pur- 
poses for which the statute authorizes such issu- 
ance,®? even though it may not agree with the com- 
pany as to the wisdom of the business policy in- 
volved,®* but it has power to ascertain whether the 
proposed issue is for such an authorized purpose,°* 
or whether the capital to be obtained is necessary and 


required for such purpose and will be used therefor.°® 


The 


Under 


Under 


York, ete., R. Co., 216 Mass. 432, 103 
NE 1033. 

50. Bulkeley v. New York, etc., R. 
Co., supra; Goldan v. Delaware, etc., 
R. Co., 144 App. Div. 78, 128 NYS 936 
(recognizing rule); Pollitz v. Pub- 


lic Utilities Commn., 97 Oh. St. 191, 
119 NE 507. ’ 
51. Boston, ete, R. Co. v. New 


York Cent. R. Co., 256 Mass. 600, 153 
NE 19; Pollitz v. Public Utilities 
Commn., 97 Oh. St. 191, 119 (Nib 507. 

{a] Basis of permanent capital- 
ization.—(1) The question as to what 
expenditures shall form the basis of 
permanent capitalization of a rail- 
road is one to be considered by the 
public utilities commission, when ap- 
plied to for authority to issue evi- 
dences of indebtedness which are to 
become a part of the corporation’s 
permanent capitalization. Pollitz v. 
Public Utilities Commn., 97 Oh. St. 
191, 119 NE 507. (2) In such case the 
question as to whether certain ex- 
penditurts are for replacement of 
equipment or of any other physical 
property is for the commission. Pol- 
litz v. Public Utilities Commn., supra. 
(3) In determining the amount of an 
issue by the lessor under the lease 
by the Boston and Albany Railroad 
Company to the New York Central 
Railroad Company for permanent im- 
provements, the department of public 
utilities could consider “depreciation” 
under St. (1900) c 468; Gen. L. ec 160 
§-.47:.- Boston, ete, R. Co. v. New 
York Cent. R. Co., 256 Mass. 600, 153 
NE 19. (4) In determining whether 
certain improvements are permanent, 
the department of public utilities may 
take into consideration not only the 
time the improvements would last, 
but to some extent the purpose in 
making them. Boston, etc., R. Co. v. 
New York Cent. R. Co., supra. 

52. osansas i City,meltc.. ni ueCOnaiye 
Bristow, f10L, Kans 5%, 167-P A138. 
Peo. v. Stevens, 197 N. Y. 1, 90 NE 
60; Peo. v. Public Serv. Commn., 145 
App. Div.- 318) (180 INNS) 9%) afi 2038 
N. Y. 299, 96 NE 1011]. 

[a] Rule applied in respect of the 
issuance of refunding bonds for the 
discharge of notes, which were a law- 
ful charge against the railroad com- 
pany, given for the purchase (1) of 
the securities of an electric railroad 
company, although such purchase was 
an unfortunate one for the purchas- 
ing company and resulted in a loss 
to it (Peo. v. Stevens, 197 N. Y. 1, 90 
NE 60); (2) and of a large tract of 
coal lands in another state (Peo. v. 
Stevens, supra). 


53. Peo. v. Stevens, supra; Peo. v. 


In giving effect either to general or specific statutory 
provisions governing the issuance of evidences of 
indebtedness, the courts have denied the authority 
of the state regulatory body to approve certain is- 
sues,°® such as issues which would result in the eapi- 
talization of replacements of any physical property.°* 
It has been held that an order of the public utilities 
commission authorizing the pledging of trust certifi- 
cates, to be issued pursuant to an equipment trust 
agreement, was not objectionable as the creation of 
a double lability.°§ 
mission may properly refuse authority to issue bonds 


Under some statutes the com- 


Public Serv. Commn., 145 App. Div. 
318, 130 NYS 97 [aff 203 N. Y. 299, 96 
NE 1101]. 

54.) PeOAve, SLEVenS 197 (Ni myenl OO 
NE 60; Peo. v. Public Serv. Commn., 
145 App. Div. 318, 130 NYS 97 [aff 
203 N. Y. 299, 96 NE 1101). 

55, - Kansas “City, etc. RA Cotes 
Bristow, 101 Kan. 557, 167 P 1138. 

[a] Action held not arbitrary.— 
Refusal to certify issue. - Kansas 
City, etce., R. Co. v. Bristow, 101 Kan. 
557, 16% Pe 11382 

56. See cases infra this note; and 
text and note 57. 

[a] Convertible debentures.—(1) 
The power of the public service com- 
mission: to approve the issuance of 
debentures convertible into shares of 
capital stock at par in not less than 
five and not more than fifteen years 
has been denied because of a statu- 
tory provision requiring the commis- 
sion to refuse approval if the price 
of a particular issue of stock shall be 
so low as to be inconsistent with the 
publie interest. Bulkeley v. New 
York, etc., R. Co., 216 Mass. 432, 439, 
103 NE 1033. (2) “It is impossible 
in the nature of things that the com- 
mission can have or form an intel- 
ligent ‘opinion’ -whether the price 
at which stock is to be issued during 
a period of ten years beginning five 
years in the future, is ‘so low as to 
be inconsistent with the public inter- 
est.’”’ Bulkeley v. New York, eic., R. 
Co., supra. 

57. Pollitz v. Public Utilities 
Commn., 97 Oh. St. 191, 119 NE 507. 

[a] Such replacements must be 
made out of income.—Pollitz v. Public 
Utilities Commn:;, 97-Oh. St. 195 1419 
NE 507. 

{[b] Equipment.—Under some stat- 
utes the public service commission 
cannot permit the eapitalization of 
replacements of equipment. Pollitz 
v. Publie Utilities Commn., 97 Oh. St. 
191, 119 NE 507. 

58. Pollitz v. Public Utilities 
Commn., 97 Oh. St. 191, 201, 119 NE 
507. 

“The trust certificates are not the 
obligations of the trust company. 
The trust agreement expressly pro- 
vides that the trust company shall 
not incur any obligation on the certif- 
icates or dividend warrants pertain- 
ing thereto. The certificates are the 
obligations of the railroad company. 
When sold the purchaser holds the 
obligation. When pledged as secur- 
ity for a loan the pledgee holds the 
certificates as Security for his loan.” 
Pollitz v. Publie Utilities Commn., su- 
pra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where the railroad company has not obtained a cer- 
tificate of convenience and necessity for the construc- 
tion of the road.®® While in respect of a company 
operating an interstate railroad the right of a state 
through which it runs to ascertain whether any pro- 
posed issue of securities is bona fide has been ree- 
ognized,°° it has been held that such railroad com- 
pany is not subject to the authority of the commis- 
sion in respect of the financing of the entire sys- 
tem,°! as where the moneys to be raised are to be 
expended beyond the limits of the state in the acqui- 
sition, extension, improvement, or maintenance of 
the facilities or terminals of the railroad.®? But the 
right of a company operating in several states to 
question the validity of a statutory requirement for 
the payment of fees in connection with a proceeding 
for the authorization of the issuance of securities, 
which it prosecuted without raising any objection 
as to the authority of the state commission to act in 
the matter, has been denied.°? The interstate com- 
merce commission, on application by a newly organ- 
ized railroad company for authority to issue securi- 
ties to purchase the property of .an old railroad at 
foreclosure sale, is not concerned with a reorgan- 
ization plan irvolved,°* but will pass merely upon 
the propriety of exchanging new securities for the 
old property.®° 

Proceedings before commission.®® In a proceed- 
ing by a railroad company before the interstate com- 
merce commission for the issuance of new securities, 
the authorities of the states through which the rail- 
road passes,°* and no one else,°* may object to the 
issuance of such securities. In such a proceeding the 
commission need make only such investigation as it 
considers necessary,®® which investigation may be 
informal.?° In some states the commission has au- 
thority to require proof of the necessity for the is- 
suance of securities other than that afforded by the 
verified application.*: Some statutes authorize, and 
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fix the amount of, a fee on the authorization by the. 
commission of the i issuance of evidences of indebted- 
ness.7? 

Review. In accordance with general rules gov- 
erning the review by the courts of decisions of pub- 
lie service commissions,’* it has been held that an 
appellant who did not raise a question as to the stand- 
ard adopted by the commission in determining mat- 
ters affecting the amount of the issue cannot question 
such standard, at least where the reasons assigned 
by such body for its decision do not indicate the 
standard adopted,’* and that a decision will not be 
set aside unless it appears from a consideration of 
the record that the decision was unreasonable or 
unlawful.7> It has been held that, on the petition 
of stockholders of a railroad company who were not 
parties to a proceeding by the company to obtain the 
commission’s authorization for the company’s guar-— 
anty of bonds of another company, the court would 
decide the question as to whether the guaranty was 
ultra vires.7® | 

Objection by stockholders. Under some statutes’? 
a stockholder has a right to invoke the protection of 
the court against a proposed issue of evidences of 
indebtedness convertible into shares of capital stock 
and the issue of capital stock to provide for the con- 
vertible feature after hearing and approval of the 
issue by the public utilities commission.’ ® 

[§ 578] 4. Borrowing Money.*® In accordance 
with general rules applicable to corporations and sub- 
ject to applicable exceptions and limitations,®® un- 
less restrained by statute,*! a railroad company has 
power to borrow money for lawful or proper pur- 
poses,*? including purposes incidental to its organiza- 
tion and operation,®*® such as for the purpose of con- 
structing its road,** and in general to make and issue 
therefor negotiable paper,*® bonds,*® and mortgag- 
es.°7 The power to borrow for corporate purposes 
has sometimes expressly been conferred by statute.%§ 


59. Wisconsin Southern R. Co. v. 68. Miller v. U. S., supra. 81. Kelly v. Alabama, ete., R. Co., 
State R. Commn., 185 Wis. 313, 201 [a] Thus the owner of stocks or] 58 Ala. 489; Brown v. Boston, ete, R: 
NW 244. bonds of a railroad company cannot, | Co., 233 Mass. 502, 124 NE 323. 

60. Laird v. Baltimore, etc., R. Co.,| under the Commerce Court Act, and 82. Brown vy. Boston, ete., R. Co., 


121 Md. 179, 88 A 347, 348, 47 LRANS 
1167, AnnCas1915B 728. 

State regulation as to organization, 
consolidation, and management of 
railroads engaged in interstate com- 
merce in general see Commerce § 92. 

61. Laird v. Baltimore, etc., R. Co., 
121 Md. 198, 88 A 353; Laird v. Bal- 
dimonre, .ete.,. R. Co., 121, Md. 179, 338 
A 347, 348, 47 LRANS 1167, AnnCas 
1915B 728. See Public Serv. Commn. 
¥. Union Pac. R. Co., 271 Mo. 258, 197 
SW 39 (per Bond. J.). 

[a] Rule applied in respect of de- 
termining the aggregate amount of 
capital stock, bonded indebtedness, 
the prices at which bonds or certif- 
icates of indebtedness should be sold, 
or where or how the moneys realized 


. from the sale thereof should be ex- 


pended. Laird v. Baltimore, etc., R. 
Co}, 121 Md.) 179,288 “Ar 840,348, 147, 
LRANS 1167, AnnCas 1915B 728. 

62. Laird v. Baltimore, etc., R. Co., 
121 Md. 179, 88 A 347, 348, 47 LRANS 


1167, AnnCas1915B 728. 
63.0) Union) Baca) Re (Con Vv. Uublie 
ene Commun., 268 Mo. 641, 187 SW 
lie 
64. Miller v. U. S., 277 Fed. 95. 
65. Miller v. U. S., supra. 
[a] Reason for rule.—If the prop- 


erty is adequate, the commission need 
not go into the validity of its acqui- 
sition by the new company. Miller v. 
U. S., 277 Hed. 95. 

6G.) Proceedings hefore commission 
alanis see Public Utilities §§ 101— 


67. Miller v. U. S., 277 Fed. 95. 


the Urgent Deficiencies Act of Oct. 
22, 1913, maintain a suit to enjoin, 
set aside, annual, or suspend an or- 
der of the interstate commerce com- 
mission approving the issuance of 
new securities by the railroad com- 
pany under Railroad Bill § 268 (a). 
Miller v. U. S., 277 Fed. 95. 

69. Miller v. U.S., supra. 

70. Miller v. U. S:, supra. 

Vilwokansas) City, sete. eR Co. eve 
Bristow, 101 Kan. 557, 167 P 1138. 


72. See statutory provisions. 

[a] Fee assessed hy commission 
held proper.—Union Pac. R. Co. v. 
Public Serv. Commn., 268 Mo. 641, 
187 SW 827. 

73. See Public Utilities §§ 127-144. 

74. Boston, etc. iR.Coovwv.e New 


York Cent. R. Co., 256 Mass. 600, 153 
NE 19. 

[a] Depreciation.—Boston, etc., R. 
Co. v. New York Cent. R. ,Co., 256 
Mass. 600, 153 NE 19. 

75. Pollitz v. Public Utilities 
Commn., 97 Oh. St. 191, 119 NE 507. 

[a] Rule applied to a determina- 
tion as to whether certain expendi- 
tures. were for replacements of. equip- 
ment or of any other physical prop- 
erty. Pollitz v. Public Utilities 
Commn., 97 Oh. St. 191, 119 NE 507. 

76. Pollitz v. State R. Commn., 
205 Mich. 549, 172 NW 611. 

77. See statutory provisions. 

78. Bulkeley v. New York, etc., R. 
Co., 216 Mass. 432, 103 NE 1038. 

79. hiens for loans and advances 
see infra § 610. 

80. See Corporations §§ 2554-2562. 


supra; Ellsworth v. St. Louis, etcenuR. 
Cov! 98) NOY. S538) Eatihrsee rin a]s ‘See 
Richards v. Merrimack, ete., R., 44 
N. H. 127 (holding that the power of 
a railroad company to borrow money 
is not limited by the clause in its 
charter providing that shares shall 
not be assessed over one hundred dol- 
lars and that, if more money is nec- 
essary, it shall be raised by creating 
new shares). 

83. Savannah, etc., 
caster, 62 Ala. 555; Kelly v. Alabama, 
etc., R. Co., 58 Ala. 489; Richards v. 
Merrimack, etc., R. Co., 44 ING Ee zie 
Lucas v. Pitney, ot Ne a Lis22ae Glon- 
inger v. Pittsburgh, etc., R. Co., 139 
Pa. 13, 21 A 211; Philadelphia, ete., R. 
Co. v. Stichter, an WkiyNC (Pa.) 325. 

{a] From power to mortgage, the 
power to borrow may be implied. 
Gloninger v. Pittsburgh, ete., R. Co., 
139 Pa. 18, 21 A 211. Compare Phila- 
delphia, ete., R. Co. v. Stichter, 11 
WklyNC (Pa.) 325 (holding that the 
power to borrow money is implied 
from a provision of the charter au- 
thorizing the company to execute 
mortgages to secure such bonds as it 
may issue). 

84. Savannah, etc., R. Co. v. Lan- 
caster, 62 Ala. 555; Craven v. Atlan- 
tic, ~etce RCo, 4% No ©.2289)7 -Glonin-= 
ger v. Pittsburgh, etc., R. Co., 139 Pa. 
Lo aed “Anzai de 


R... Co...v uan= 


85. See infra § 579. 

86. See infra § 580. 

87. See infra § 642. 

88. See statutory provisions; and 
Thompson v. Hrie R. Co., 11 AbbPrNS 
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The power to borrow, however, may be subject to 
statutory restrictions,®® such as that the company 
cannot borrow at a rate of interest exceeding a cer- 
tain per cent.°° But it has been held that a railroad 
company is not exempt from the rule®! that forbids 
a corporation which has received the full benefit of 
a loan from avoiding its liability therefor by reason 
of a statute limiting the amount of indebtedness 
which it may incur.®? If money for the use of the 
railroad company is borrowed upon the personal 
eredit of an officer or agent of the company, and the 
lender accepts such personal responsibility, he can- 
not afterward make the company his debtor there- 
forsee 

Right of creditors to vote. Some statutes have 
conferred on holders of certificates of indebtedness 
the right to vote for directors.°# 

[§ 579] 5. Making, Accepting, and Indorsing Ne- 
gotiable Instruments.°° As incidental to its power 
to borrow money®® and to incur other indebtedness,” 
and in aécordance with rules applicable to corpora- 
tions in general, and subject to applicable exceptions 
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and -limitations,9® a railroad company has power to 
make, accept, and indorse negotiable paper in pay- 
ment or settlement of debts or obligations which it 
may incur in the course of its legitimate business or 
in respect of any matter within the purposes of its 
creation.®® Under. this power a railroad company 
may make and issue negotiable bonds,’ or negotiable 
certificates payable in money or bonds.?, The power 
to issue notes is sometimes expressly conferred by 
statute,? and in some jurisdictions a railroad com- 
pany has no power to make or accept negotialsle in- 
struments in the absence of statutory authority.* 
In the absence of statutory authorization, a railroad 
company has no general power to make or accept 
negotiable instruments for purposes foreign to its 
creation,® such as accommodation paper to aid in an 
undertaking not contemplated by its charter.® But, 
even where the making or indorsement is without 
authority, a railroad company may be held liable for 
money paid for it by another on paper.’ 

[§ 580] 6. Making and Issuing Bonds*—a. Pow- 


(N. Y.) 188, 42 HowPr 68 (where stat- 
ute was cited and questions as to bor- 
rowing power were considered). 

[a] In Ontario it seems that the 
power of a railroad company to bor- 
row must be found in the _ statute. 
Commercial Bank v. Great Western 
Re Co: sel t.. Rep N. 6.0105.) See 
Yorkshire R. Wagon Co. v. Maclure, 21 
Ch. D. 309 (where the duty of one 
advancing money to such a company 
to -ascertain for himself at his own 
risk whether the loan was author- 
ized was considered). 

89. See statutory provisions; and 
Yorkshire R. Wagon Co. vy. Maclure, 
21 Ch. D. 309. 

90. See infra § 728. 

91. See Corporations §§ 2515, 2561. 

92. Beach v. Wakefield, 107 Iowa 
567, 76 NW 688, 78 NW 197. 

Amount of indebtedness in general 
see supra § 576. 

93. Strider v. Winchester, etc., R. 
Co., 21 Gratt. (62 Va.) 440. 

94. See statutory provisions. 

{a] Operation and effect of stat- 
ute see Phillips v. Eastern R. Co., 138 
Mass. 122. 

95. Approval or consent of com- 
mission see supra § 577. 

Guaranty and eee see infra 
§§ 598-601. 

Rate of interest see infra § 728. 

96. Power to borrow money in gen- 
eral see supra § 578. 

97. Power to incur indebtedness in 
general see supra § 575. 

98. See Corporations §§ A 2785. 

99. U. S.—Missouri Pac. Co. v. 
Texas, etc., R. Co., 282 Fed. ae: 

Ala.—Kelly v. Alabama, ete. R. 
Co., 58 Ala. 489. See Alabama City, 
ete., R. Co. v. Kyle, 202 Ala. 552, 81 
S 54 (where, however, in holding that 
defendant company, which was a con- 
solidated company, had power to ex- 
ecute a certain note, consideration was 
given to the fact that such company 
was not exclusively a railroad com- 
pany). 

Ark.—Southwestern Arkansas, etc., 
R. Co. v. Hays, 63. Ark. 355,.33 (Sw 
665. 

Cal—Temple St. Cable R. Co. v. 
Hellman, 103 Cal. 634, 37 P 530. 

Ind.—Smead v. Indianapolis, etc., R. 
Co., 11 Ind. 104; Hamilton v. New- 
castle, éte., R. Co., 9 Ind.-359. 

Me.—Came v. Brigham, 39 Me. 35. 

Mass.—Brown vy. Boston, ete., R. 
Co., 233 Mass. 502, 124 NE 322; Knee- 
land v. Braintree St. R. Co.,‘167 Mass. 
161, 45 NE 86. 

N. H.—Richards v. Merrimack, etc., 
R. Co., 44 N. H. 127. 


“221, 


N. Y.—Olcott v. Tioga R..Co., 27 
eo 546, 84 AmD 298 [aff 40 Bark. 

Tenn.—Union Bank y. Jacobs, 6 
Humphr. 515. - 

See Frye v. Tucker, 24 Ill. 180 (rail- 
road company may take a promissory 
note and negotiate it in the ordinary 
course of business). 

[a] Right to retain possession and 
right to operate as consideration.— 
Where a railroad mortgage securing 
bonds provided that on nonpayment 
of interest the trustee might, on re- 
quest of the halders of one third of 
the bonds, take possession of and 
operate the mortgaged property, and 
the railroad company, under pressure 
from a company practically owning 
more than one third of such bonds, 
borrowed from the latter company the 
money with which to pay interest on 
the bonds, the notes given for the 
borrowed money were not without 
consideration, whether or not a state 
of facts existed calling for the pay- 
ment of interest. Missouri Pac. R. 
Co. v. Texas, ete., R. Co., 282 Fed. 61. 

[b] Change in gauge of connecting 
road as consideration.—-Unider a char- 
ter power to contract with connecting 
roads for their use, ete. a railroad 
company is authorized to accept bills 
drawn by a connecting road as a con- 
sideration for a change of gauge of 
that road. Smead v. Indianapolis, 
ete, R.yCo# 1d Mina: 104) 

1. Miller v. New York, etc., R. Co., 
8 AbbPr (N. Y.) 431, 18 HowPr 374. 

Issuance of bonds in general see 
infra §§ 580-597. 

2. Pusey v. New York West Line 
R..Co., 14 AbbPrNS (N. Y.) 434. 

ja] Tlustration.—A railroad com- 
pany authorized to construct a road 
and to issue and negotiate bonds for 
that purpose may issue negotiable 
certificates payable in money or bonds 
in payment for work done in the con- 
struction of the road. 
York West Line R. Co., 14 AbbPrNS 
(N. Y.) 434. 

3. See statutory provisions. 

[a] Lease warrants.—Under Ohio 
Rev. St. § 3287, which authorizes rail- 
road companies to issue bonds or notes 
and secure the same by a pledge of 
their property or income, a railroad 
company has" power to issue so-called 
“lease warrants” for deferred pay- 
ments on equipment, the title to which 
remains in the seller until all such 
warrants are paid and then passes to 
the company. Metropolitan Trust Co. 
v. Railroad Equipment Co., 108 Fed. 


N. J.—Lucas v. Pitney, 27 N. J. L.' 913, 48 CCA 135. 


Pusey v. New 


4 See cases infra this note. 

[a] In England (1) the power of a 
railroad company to accept a bill, in 
the absence of statutory authoriza- 
tion, has been denied. ‘Bateman v. 
Mid-Wales R. Co., L. R. 1 C. P. 499. 
(2) But, in construing a statute and 
the memorandum and articles of as- 
sociation, the power of a company to 
accept a bill has been recognized. 
Peruvian R. Co. v. Thames, etc., Mar. 
Ins: 'Co.,°L: R.<2 -Ch. 617." (3) Suffi- 
ciency of plea to raise question as to 
the power to accept see Bateman v. 
Mid-Wales R. Co., supra. (4) Author- 
ity of corporations in general to make 
or accept negotiable instruments see 
Pel ease § 2776 text and notes 

[b] Canada.—(1) The right to give 
promissory notes, in the absence of 
statutory authorization, has been de- 
nied. Topping v. Buffalo, ete., R. Co., 
6S UN Ce CPP. (Ont ydi4i he 2). mores 
case in which a company was held 
liable in respect ofan acceptance see 
Nickle v. Kingston, etc., R. Co., 6 Ont 
WR 51 [app dism 12 Ont. L. 349, 8 Ont 
WR 158]. (3) Authority of corpora- 
tions in general to make or to accept 
negotiable instruments see Corpo- 
rations § 2776 text and notes 84-87. 

5. Brinson R. Co. v. Springfield 
Exch. Bank, 16 Ga. A. 425, 85 SE 634; 
Smead v. Indianapolis, etc., R. Co., 11 
Ind. 104. 

[a] Donation.—It has been held 
that the president of a railroad com- 
pany, either with or without the con- 
sent of the board of directors, has no 
power to give a note to raise funds 
for a donation for the erection of a 
public school, or for the purpose of 
building up or promoting the town in 
which the school is situated, even 
though the school or town is located 
on the line of the company’s railroad 
and its transportation business might 
thereby be increased. Brinson R. Co. 
v. Springfield Exch. Bank, 16 Ga. A. 
425, 85 SE 634. 

6. Smead v. Indianapolis, ete., R. 
Co., 11 Ind. 104. 

[a] Even in hands of bona fide 
holder, the view has been expressed 
that such a note would not be valid. 
Smead v. Indianapolis, etc., R. Co., 11 
Ind. 104 (dictum). 

7. Brockville, ree RR. Consy.eOan= 
ada Cent. R. Co, 41 U. C. Q. B. (Ont.) 
431 (holding this to be true in case 
of money paid by an accommodation 
indorser). 

Recovery for money Pes in general 
see Money Paid 41 C. 11 

8. Control or sobntation by public 
commission see supra § 577. 


7 a. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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'§§ 580-583) 


er To Issue.° A railroad company may have express 
power to make and issue bonds by virtue of its char- 
ter or governing statutes,!° or, like other private 
corporations,‘? this power may be implied from its 
power to mortgage its property,'? or borrow money,** 
or from its power to ineur any other indebtedness in 
carrying out the legitimate purposes of its erea- 
tion;'* and this includes the power to issue them 
in exchange for bonds previously issued.1% 

[§ 581] b. What Law Governs. Where a rail- 
road extends through two or more states atid is in- 
corporated by the laws of each, an issue of bonds, if 
valid under the laws of the state in which they are 
issued, is valid everywhere, notwithstanding they 
would have been invalid if issued under the laws of 
one or more of such other states through which the 
road runs.'° 

[§ 582] c. Form, Requisites, and Validity*’—(1) 
In General. Ordinarily, a railroad company may is- 
sue its bonds in any form or. upon any conditions it 
sees proper, so long as not unauthorized,'® such as, 
under some statutes, in the form of bonds converti- 
ble into stock.1® But it is necessary that all the 
charter, statutory, or constitutional requirements: in 
respect of the issuance of bonds shall be complied 
with,?° as that they be issued within the restrictions 
and only for the purposes prescribed by such provi- 
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sions,”*! although in respect of bona fide holders, such 
bonds may be valid, although invalid as between the 
original parties.22 The validity of bonds issued 
without any substantial consideration has been de- 
nied under general principles of equity.??. But a 
constitutional. or statutory provision which prohibits 
railroad companies from issuing stock or bonds ex- 
cept for money, labor, or property actually received 
and applied to the purposes for which the company 
was created does not interfere with the usual meth- 
ods of raising money by issuing stock and bonds for 
legitimate corporate. purposes,?* as for the purpose 
of raising money to pay, debts incurred in construct- 
ing and equipping its road;?° nor does it prohibit 
the company from delivering bonds as advance pay- 
ment on a contract obligation of as great value as 
the bonds.2® An issue of bonds is not invalid as 
against the company merely because of some irreg- 
ularity or fraud which does not affect the company’s 
liability as principal debtor.27_ Bonds secured by 
mortgage are not necessarily invalid because of the 
invalidity of the mortgage,?* as where there was a 
want of power to execute the mortgage.?® 
Validating statutes. Statutes validating bonds of 
railroad companies have sometimes been enacted.®° 
[§ 583] (2) Amount of Issue.?1 In accordance 
with general rules and subject to applicable qualifi- 


9. Amount of issue see infra § 583. 
§ end for which issued see infra 

10. See statutory provisions. 

[a] For cases-in which bonds is- 
Sued have been upheld in whole or 
in part see Thompson y. Hrie R. Co., 
11 AbbPrNS (N. Y.) 188, 42 HowPr 
68; Coe v. Columbus, ete., R. Co., 10 
Oh. St. 372, 75 AmD 518; Fountaine v. 
Carmarthen, etc., R. Co., L. R. 5 Eq. 
316; In re Mersey R. .Co., [1895] 2 
Ch. 287 (under Railway Companies 
Act [1867] § 24). 

[b] 
tures for money borrowed, the com- 
pany has no power to issue them in 
respect of an agreement for discount 
on shares sold. West Cornwall R. 
Co. v. Mowatt, 12 Jur. 407. 

11. See Corporations § 2565. 

12. Gloninger v. Pittsburgh, etce., 
ine Col, 139) PaHle ol Aor: 

13. Savannah, etc., R. Co. v. Lan- 
caster, 62 Ala. 555; Miller v. New 
Work, etc, nk. Co., 8 AbbPr' CN: WW.) 
431, 18 HowPr 374. 

14. Mead v. New York, etc., R. Co., 
45 Conn. 199; Craven v. Atlantic, ete., 
Ree COs, TT N. Cc. 289; Raymond Vv. 
Spring Grove, etc., R. Co., 10 Oh. Dec. 
(Reprint), 416, 21 CincLBul 103; Phil- 
adelphia, etc., R. Co. v. Lewis, 33 Pa. 
Bon OAM D 574, 

15. Mead v. New York, etc., R. Co., 
45 Conn. 199. 

16. Atwood v. Shenandoah Valley 
R. Co., 85 Va. 966, 9 SE 748. 

[a] Illustration.—Bonds issued by 
a railroad company under its charter 
powers in the state of Virginia are 
valid, notwithstanding they would 
have been void if issued in Maryland 
or West Virginia, by which states the 
railroad company was also incorpo- 
rated. Atwood v. Shenandoah Valley 
R. Co., 85 Va. 966, 9 SE 748. 

17. Bonds secured by mortgage in 
general see infra § 686. 

Provisions as to payment of in- 
terest see infra § 727. 

Rate of interest see infra § 728. 

18. Willoughby v. Chicago Junc- 
oe 8 etc., Co., 50 N. J. Eq. 656, 25 


A 

a Construction.—W here the 
words or terms of a railroad bond are 
equivocal, or not entirely clear, the 
court may consider the deed of trust 
in connection with the bond, to ascer- 
tain the real contract between the 
company and the bondholders. Shoe- 


Under power to issue deben- 


maker v. Dayton, etc., R. Co., 10 Oh. 

Dec. (Reprint) 12, 18 CincLBul 43. 
19. See statutory provisions. 
Convertible corporate bonds in gen- 

eral see Corporations §§ 2621-2628. 
Issuance of bonds convertible into 

stock as affecting amount of issue see 

infra § 583. 

Papal ea of bondholders see infra § 


20. Union: Trust, etc., Bank  v. 
Southern Tract. Co., 283 Fed. 50 [cer- 
tiorari den 260 U. S. 744 mem, 43 SCt 
166 mem, 67 L. ed. 492 mem]; Cham- 
bers v. Manchester, etc., R. Co.,5 B. & 
S. 588, 17 ECL 588, 122 Reprint 951. 

[a] Lloyd’s bonds held invalid.— 
Chambers v. Manchester, ete., R. Co., 
bi Ba & Se (588, 17 HCL 588,22 Re- 
print 951. But see White v. Car- 
marthen, etc., R. Co., 1 Hem. & M. 786, 
71 Reprint 344 (where the court re- 
fused to enjoin the issuance of 
Lloyd’s bonds). 

21. Kemble v. Wilmington, etc., R. 
Co., 14 F. Cas. No. 7,684, 13 Phila. 
(Pa.) 469, 5 WklyNC (Pa.) 172; Pe- 
oria, etc., R., Co.. »v. Thompson, 103 
Ill. 187; ‘Past Boston Freight R. Co. 
v. Hubbard, 16 Allen (Mass.) 459 
note;, Eldon. Tp. v. Toronto, etc., R. 
Co., 24 Grant Ch. (Ont.) 396. 

{al Work done or material fur- 
nished may constitute as good a con- 
sideration for bonds as money. Hod- 
der v. Kentucky, etc., R. Co., 7 Fed. 
793 fafty 10s US: 72, 6 SCt 697, 29 
L. ed. 821]. 

[b] Consideration increasing avail- 
able funds.—The Pennsylvania act of 
April 8, 1861 does not authorize rail- 
road companies organized thereunder 
to issue bonds otherwise than for a 
new, adequate, or valuable considera- 
tion increasing the available funds of 
the company. Kemble v. Wilmington, 
ete., R. Co., 14 F. Cas. No. 7,684, 13 
Phila. (Pa.) 469, 5 WklyNC (Pa.) 172. 

[ec] Statutory provision limiting 
purposes not applicable.—Although 
L. (1850) ¢ 225 § 28 subd 10, provid- 
ing that railroad corporations may 
borrow such sums as are necessary 
for completing, finishing, and oper- 
ating their roads, and issue bonds 
for the money borrowed, and secure 
the repayment by mortgage on the 
corporate property and _ franchises, 
which section was made applicable to 

consolidated corporations under 
(1869) c 917 § 8, may have been de- 
signed to carry with it an implication 


that mortgage bonds could not be is- 
sued for any other purpose, such lim- 
itation was removed as to consolidat- 
ed companies by Act A § 2. Tay- 
lor v. Atlantic, etc., R. Co., 57 HowPr 
(N. Y.) 26 

See infra § 592. 

23. Union ‘Trust, etc, Bank v. 
Southern Tract. Co., 283 Fed. 50 [cer- 
tiorari den 260 U. g. 744 mem, 43 SCt 
166 mem, 67 L. ed. 492 mem]. 

Price and consideration in general 
see infra § 589. 

24. Memphis, etc., R. Co. v. Dow, 
120 U. S. 287, 7 SCt 482, 30 L. ed. 595; 
Peoria, etce., ARE Co. v. Thompson, 103 
Ill. 187. 

[a Purpose of such provision is 
“to prevent reckless and unscrupulous 
speculators, under the guise or pre- 
tense of building a railroad, or of ac- 
complishing some other legitimate 
corporate purpose, from fraudulently 
issuing and putting upon the market 
bonds or stocks that do not and are 
not intended to represent money or 
property of any kind, either in pos- 
session or expectancy, the stock or 
bonds in such case being entirely ficti- 
tious.” Peoria, etc., R. Co. v. Thomp- 
son, 108 Ill. 187, 201. 

25. Peoria, etc., R. Co. v.. Thomp- 
rate supra; Com. v. Lehigh Ave. R. 

, 129 Pa. 405, 18 A 414, 498, 5 LRA 
367 (construing. Const. art 16 § 7). 

26. | Peoria, etc., R. Co:'\-v.’ Thonip- 
son, 103 Ill. 187; ‘Hudson River, etc., 
RConive Hanfield, 36 App. Div. 605, 55 
NYS 877 (contract to construct road). : 

27. Kelly.v. Alabama, ete., R. Co., 
58 Ala. 489. 

[a] Fraudulent indorsement.—Al- 
though railroad bonds were indorsed 
in fraud under the Internal Improve- 
ment Law, such void indorsement, 
while releasing the state as surety 
for the railroad company, did not re- 
lease the company from its ante, 


for the bonds secured. Kelly v. Ala- 
bama, etc., R. Co., 58 Ala. 489. 
28. Connolly v. Montreal Park, 


etc., R. Co., 22 Que. Super. 322. 

29. Illinois Trust, etc., Bank v. Pa-. 
cific R. Co., 117 Cal. 332,49. P 197; 
Philadelphia, etc., R. Co. v. Lewis, 33 
Pa. 33, 75 AmD 574. 

30. See statutory provisions. 

[a] Quebec Act 39 Vict. c 57 con- 
strued see Quebec v. Quebec Cent. R. 
Cor L0iCan. S\.C..563: 

31. Amount of indebtedness in 
general see supra § 576. 
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cations and limitations,? in general a railroad cor- 
poration may not issue bonds in an amount in ex- 
cess of that fixed by its charter or other governing 
statute,*® and ordinarily bonds are invalid if for 
an amount in excess of the limit so prescribed.** So 
a railroad company has no power, under its general 
authority to borrow money, to issue irredeemable or 
perpetual bonds which may in effect increase its 
capital stock and change the rights of its existing 
ereditors.*° But where the corporation has acted 
within the scope of its general powers, according to 
some cases, bonds are not void for all purposes mere- 
ly because the authorized amount is exceeded.®® 
Where a statute authorizes the issuance of bonds con- 
vertible into stock, the fact that the authorized 
amount of stock may be exceeded by a particular 
issue of such convertible bonds does not render the 
bonds invalid;** and where bonds are issued in good 
faith to pay or secure some legitimate corporate in- 
debtedness, they are not rendered invalid by the 
mere fact that they are issued for a sum in excess 
of the indebtedness which they are issued to se- 
cure.*8 Moreover, even where the amount is ex- 
cessive, under certain circumstances the rights of 


32. See Corporations § 2567. 21 CinecLBul 103. 

33. New Castle, Northern R. Co. v. 37. 
Simpson, 21 Fed. 533; Barnes v. East- 
ern Iowa R. Co., 155 Iowa 721, 134 
NW 90, 186 NW 1053; Com. v. Buffalo, | 193. 
ete., R. Co., 10 Pa. Dist. 363 (recogniz- 38. 
ing rule); Connolly v. Montreal Park, 
etc., R. Co., 22 Que. Super. 322. 

[a] Statute not violated.—Acts 
April 4, 1868 (P. L..,p 62), and May 7, [a] 


431; 
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Belmont v. 
Barb. (N. Y.) 637; 


Erie: RR. Co.,, 62 
Ramsey v. Prie R. 
Co., 7 AbbPrNS (N. Y.) 156, 38 HowPr 


Sioux City, ete., R. Co. v. Man- 
hattan Trust Co., 92 Fed. 428, 34 CCA 
Farmers’ L. & T. Co. v. Rocka- 
way Valley R. Co., 69 Fed. 9. 
Tllustrations.—(1) 


“ [§§ 583-585 


bona fide holders are protected.*? 

[§ 584] (8) Certification and Delivery. In ac- 
cordance with the general rule,#® a bond, although 
completely executed in due form to be used as se- 
curity, does not become a valid obligation until it is 
actually delivered for a vatuable consideration.** 
Where bonds are secured by mortgage, the trustee 
thereunder can be compelled to deliver and certify 
them only as provided for in the mortgage.*? In the 
absence of a certification by the trustee, a bond is 
invalid in the hands of the original holder where the 
bond contains a provision that it shall not be valid 
until certified by the trustee,*® as is a bond issued 
in disregard of a provision of the contract specifying 
the evidence on which the certification by the trus- 
tee shall be based.## But, in the absence of any 
statutory provision for certification, a voluntary or 
arbitrary provision by the railroad company for 
certification by the trustee may be waived by the com- 
pany.*® 

[§ 585] (4) Acquisition of Bonds by Directors. 
In the absence of any statutory restriction, a direc- 
tor of a railroad corporation is not-prevented under 
all circumstances, merely by his relation to the eor- 


structing and equipping a designated 
branch line, the expense incurred by 
the railroad company in increasing its 
capital stock to create a fund where- 
with to construct and equip ‘the 
branch, and the expense of preparing, 
issuing, and selling the bonds, are not 
expenditures for which it is entitled 
to have bonds certified and issued by 


Railroad | the trustee. Pittsburg, etc., R. Co. v. 


1887 (P. L. p 94), making the amount 
of bonds depend on the amount of 
paid-up capital stock. Com. v. Buffa- 
lo, ete., R. Co., 10 Pa. Dist. 363 (above 
restriction removed by Act Febr. 9, 
TLIO ST) 

[b] Contract for issuance of 
bonds.—Under the Pennsylvania act 
of April 18, 1874, a contract for the 
issuance of bonds which increases the 
company’s indebtedness beyond the 
amount ‘of its capital stock sub- 
scribed, etc., is void. New Castle 
a a R. Co. v. Simpson, 21 Fed. 
533. 

34. East Boston Freight R. Co. v. 
Hubbard, 10 Allen (Mass.) 459 note; 
Baker v. Guarantee Trust, ete., Co., 
(N. J. Ch.) 31 A174; Fountaine v. Car- 
marthen R.Co., erR:. 5: q4316. 

[a] In determining whether there 
has been overissue of bonds, where a 
contractor is to be paid for building 
a railroad in the bonds and stock of 
the corporation as the work pro- 
gresses, only the labor and materials 
actually. paid for by the contractor 
can be’ taken into account, even if 
stock paid for but not issued can be 
considered, since the corporation it- 
self is liable for labor and materials 
not paid for. Baker v. Guarantee 
Trust, ete; Co.,.(N.. Je:Chi)s31 ALT : 

[b] Mortgage given as security 
was affected by the invalidity of the 
bonds. East Boston Freight R. Co. v. 
Hubbard, 10 Allen (Mass.) 459 note. 

35. Taylor v. Philadelphia, etc., R. 
Co., 7 Fed. 386, 14 Phila. (Pa.) 479. 

[a] Such issue may be restrained 
by injunction at suit of stockholders. 
—Taylor v. Philadelphia, ete., R. Co., 
7 Fed. 386, 14 Phila. (Pa.) 479. 

86. Gibson v. Kansas City Refining 
Col he2 ee 20) 6S" atayanond saws 
Spring Grove, ete., R. Co., 10 Oh. Dec. 
(Reprint) 416, 21 CincLBul 103. 

[a] liability of stockholders and 
directors.—Where bonds were issued 
in excess of the amount allowed by 
law, there could be no recovery on 
the bonds, against the individual 
stockholders and directors who caused 
the issue. Raymond v. Spring Grove, 
etce., R. Co., 10 Oh. Dec. (Reprint) 416, 


stock and bonds issued in exchange 
for the stock and bonds of a former 
company, not shown to have been in- 
valid, in pursuance of a reorganiza- 
tion scheme, which, so far as it ap- 
pears, was entered into in good faith 
by the issuing company, were not in- 
valid under the provision of Nebr. 
Const. art 11 § 5 Consol. St. (1891) p 
72, that a railroad company shall not 
issue stock or bonds except for mon- 
ey, labor, or property actually re- 
ceived, and that fictitious issues of 
stock or bonds shall be void, merely 
because at the time of the exchange 
the cash value of the physical prop- 
erty and franchises acquired by the 
reorganization company was not 
equal to the par value of its securi- 
ties. Sioux City, etc:, R. Co. v. Man- 
hattan Trust Co., 92 Fed. 428, 34 CCA 
431. (2) Railroad bonds issued to 
pay for the construction of a road 
were not rendered invalid by the fact 
that the road was constructed for less 
than the amount of the bonds, where 
the contract for the construction was 
fairly made and carried out and called 
for that amount. Farmers’ L. & T. Co. 
v. Rockaway Valley R. Co., 69 Fed. 9. 

39. See infra § 592. 

40. See Corporations § 2591. 

41. Zimmermann v. Timmermann, 
193 N. Y. 486, 86 NE 540. 

42. Lehigh, etc., R. Co. v. Central 
Trust Co., 133 App. Div. 304, 117 NYS 
595" fail L99 Nees 8599 nem, 93 IN 
376 mem]. 

[a] Construction or equipment ex- 
pense.—(1) Where the release is con- 
ditioned on authentication of con- 
struction or equipment expense, the 
mortgagor cannot compel such release 
on authentication of expenses for 
financing the enterprise (Pittsburg, 
etc., R. Co. vy. ‘Central Trust Co., 156 
App. Div. 182, 141 NYS 66), (2) even 
those which are listed for bookkeep- 
ing purposes. as construction or equip- 
ment expenses by railroad and public 
utility commissions (Pittsburg, etce., 
R.. Co: vo Central Trust. Co... supra’). 
(3) Where a mortgage securing bonds 
provides for the reservation of a por- 
tion of the issue for the cost of con- 


Central Trust Co., supra. 

[b] Surrender of bonds of prior is- 
sue.—Where the condition of release 
is surrender to the trustee of first 
mortgage bonds in return for consoli- 
dated bonds held by him designed ta 
take up as much of the underlying 
issue as possible, the first mortgage 
bonds presented must be uncanceled 
and enforceable bonds, and the com- 
pany cannot enforce the release of 
consolidated bonds in exchange for 
paid and canceled first mortgage 
bonds. Havana Electric R. Co. v. 
Central Trust Co., 122 App. Div. 829, 
107 NYS 680 [aff 197 N. Y. 534 mem, 
91 NE 1114 mem]. 

_[e], Additional railroad.—A provi- 
sion in a railroad mortgage that the 
trustee shall turn over to the mort- 
gagor, for issuance or sale, a certain 
amount of the bond issue held by him’ 
for every mile of additional railroad 
built or purchased by the mortgagor 
does not entitle the mortgagor to de- 
mand bonds after foreclosure of, and 
consolidation with, a subsidiary, 
whose stock was owned by the mort- 
gagor and included in the mortgage 
security, for each mile of the sub- 
sidiary. Lehigh, ete., R. Co. v. Cen- 
tral. Trust Cos) 133) Appe Div, 3045 117 
NYS 7595" fatt 1199. UN] Yb 99" mem. 95 
NE 376 mem]. 

43. Stewart v. Florida, etc., R. Co., 
255 Fed. 616, 166 CCA 650. 

Certification of corporate bonds in 
general see Corporations § 2584. 

44. Stewart v. Florida, ete., R. Co., 
255 Fed. 616, 166 CCA 650. 

[a] YWhus, where the trustee was 
authorized to certify bonds as the 
building ‘and equipment of the road 
progressed on a certificate of the pres- 
ident and chief engineer of the rail- 
road company, a certification based 
only on a certificate of the engineer, 
who had ended his employment with 
the company years before, and whose 
certificate did not meet the require- 
ments of the contract, was not author- 
ized, and the bonds were invalid when 
issued. Stewart v. Florida, ete. R. 
Co., 255 Fed. 616,166 CCA 650. 

45. -Minister of Railways vy. Quebec 


| Southern R. Co., 12,.Can. Exch. 152. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 585-588] ~ 
poration, from acquiring ownership of its bonds se- 
cured by a mortgage.*® <A statutory provision that 
bonds purchased from a corporation by a director 
of such corporation, either directly or indirectly, for 
less than the par value, shall be null and void,*’ has 
been construed as rendering bonds so purchased 
“Voidable” only,#® and subsequent creditors cannot 
attack the validity of such bonds in the hands of 
directors where they are not questioned by the cor- 
poration or its stockholders.*® Such statute applies 
only to original sales made by the company and does 
not affect the validity of bonds which a director has 
acquired an interest in through a third person.°° 

[§ 586] (5) Waiver and Estoppel. A railroad 
company may be estopped by its conduct to deny the 
validity of an issue of bonds.®1 A subsequent credi- 
tor of a railroad company cannot attack the validity 


. of bonds on grounds which the railroad company has 


waived or does not question.®? The right of direc- 
tors of a railroad company who were present at a 
meeting at which authority was given to pledge the 
bonds of the company to dispute the validity of the 
bonds in the hands of a pledgee has been denied.** 


[§ 587] d. Negotiation or Disposal®*—(1) In: 


General. In the absence of special statutes, general 
rules applicable to the original sale or transfer of 
corporate bonds®® apply to the sale or disposal of 
bonds of a railroad company.®* Frequently, how- 
ever, the disposition or sale of such bonds is regu- 
eae Harpending v. Munson, 91 N. 
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contract in consideration of their con- 


ea al es 19) Ma 


lated by statute,5” and some statutes expressly au- 
thorize the sale of its bonds by a railroad company.?* 
Contracts. Railroad mortgage bondholders who 
subseribe to its debenture bonds, agreeing to pay 
specified portions of their subscription as called for, 
in effect agree to loan the company money and re- 
ceive the bonds as security.°® Where a contract for 
the purchase of railroad bonds provided for the sub- 
mission to the purchaser’s attorney of certain trans- 
actions incident to the purchase for approval by 
such attorney, the purchaser is not liable for its 
refusal to carry out the agreement where its attor- 
ney in good faith refused to give his approval.®°® 
Authority of officers.°! The president of a rail- 
road company may be vested with authority to make 
usual and reasonable contracts for the sale of 
bonds,°? and where such bonds, complete in form, 
and negotiable by delivery, are placed in the cus- 
tody of the* president or other managing officer of 
the company, he thereby becomes clothed with an 
apparent authority to dispose of them,®* and to fill 
in necessary blanks, such as inserting the obligee’s 
name. °* 
[§ 588] (2) Pledge. Under general rules. and 
subject to applicable restrictions and limitations,®® 
general authority to issue and dispose of railroad 
bonds for corporate purposes authorizes a pledge of 
them to obtain money for corporate purposes,**® or 
to secure a corporate liability or obligation.®? The 


the sale was made. Ashland Bank v. 


47. See statutory provisions. 

48. Toledo, etc., R. Co. v. Conti- 
nental Trust Co., 95 Fed. 497, 36 CCA 
155, 96 Fed. 784, 37 CCA 587 [mod 86 
Fed. 929, and. certiorari den 176 U. S. 
219, 20 SCt 383, 44 L. ed. 442], (con- 
struing Oh. Rev. St. § 3313). 

49. Toledo, etc., R. Co, v. Conti- 
‘nental Trust Co., supra. 


[a] Reason for rule.—‘“We are 


therefore led to construe the statute 


as one intended only for the_ benefit 
of railroad corporations and _ their 
stockholders. Such a statute serves 
its purpose when construed as making 
sales in violation thereof voidable at 
the instance of the corporation for 
whose benefit it was enacted, whether 
the latter be put in motion by its 
proper officers, or by stockholders 


‘when the corporate management re- 


fuses to act.” Toledo, etc., R. Co. v. 
Continental Trust Co., 95 Fed. 497, 526, 
36 CCA 155, 96 Fed. 784 mem, 37 CCA 
587 mem [certiorari den 176 U. S. 219, 
20 SCt 388, 44 L. ed. 442]. 

50. Toledo, ete, R.-Co. v. Conti- 
nental Trust Co., supra. 

[a] Indirect purchase by director, 
prohibited by statute, is a purchase 
for a director by another, or by a 
director in the name of another. To- 
ledo, ete., R. Co. v. Continental Trust 
Co., 95 Fed. 497, 36 CCA 155, 96 Fed. 
784 mem, 37 CCA 587 mem [certiorari 
den 176 U. S. 219, 20 SCt 3838, 44 L. 
ed. 442]. ; 

[b] Acquisition from contractor. 
—(1). The acquisition of an interest 
in bonds by a director through a con- 
tractor, to whom the company had 
contracted to deliver them in payment 
for work after they had been issued 
by the company and deposited with 
trustees to be delivered to the con- 
tractor as the work progressed, either 
by direct purchase or by a secret 
agreement made after such issuance 
and deposit, did not invalidate such 
bonds. Toledo, ete., R. Co. v. Con- 
tinental Trust Co., 95 Fed. 497, 86 CCA 
155, 96 Fed. 784 mem, 37 CCA 587 mem 
[mod 86 Fed. 929, and certiorari den 
176_U. S. 219, 20.SCt 383, 44 L. ed. 
442]. (2) A verbal option given to 
certain creditors by a contractor to 
purchase bonds from him at less than 
par after they are earned under his 


sent, as bondholders of a prior com- 
pany, to a certain plan of reorganiza- 
tion, which agreement was wholly col- 
lateral to his contract with the com- 
pany, did not invalidate such bonds in 
the hands of the directors. Toledo, 


ete., R. Co. v. Continental Trust Co., 


supra, 

51. Singer-v. St. Louis, etc., R. Co., 
6 Mo. A. 427; Shoemaker y. Dayton, 
etc., R. Co., 10 Oh. Dec. (Reprint) 252, 
19 CineLBul 322. 

[a] Thus a railroad company may 
be estopped from disputing the valid- 
ity of bonds issued by it without au- 
thority where it has, with the full 
knowledge of all the facts, redeemed 
a large amount of the bonds and paid 
interest on them for many years. 
Shoemaker v. Dayton, etc., R. Co., 10 
on Dec. (Reprint) 252, 19 CincLBul 

52. « Toledo;, ete, | R. Co. iv. -Conti- 
nental Trust Co., 95 Fed. 497, 36 CCA 
155, 96 Fed. 784 mem, 387 CCA 587 
mem [mod 86 Fed. 929. and eertiorari 
toy U.S. 219, 20 SCt 383, 44 L. ed. 

{al Fraud of contractors.—W here 
a full settlement has been made be- 
tween a railroad company and a con- 
tractor to whom the company issued 
bonds in payment for work, which set- 
tlement was acquiesced in by all par- 
ties in interest, subsequent creditors 
of the company could not attack the 
validity of the bonds on the ground 
of fraud on the part of the contractor 
by a failure properly to perform the 
contract. Toledo, ete., R. Co. v. Con- 
tinental Trust Co., 95 Fed. 497, 36 CCA: 
155, 96 Fed. 784 mem, 37 CCA 587 mem 
[mod 86 Fed. 929, and certiorari den 
176 U.S. 219, 20 SCt 383, 44 L. ed. 442]. 

53. Royal Trust Co. v. Baie des 
Chaleuns iy Co., 13! Can. (Exeh, A. 

54. Negotiability of: 

Cag bonds see Corporations § 
Gals 


Interest coupons see Bonds §§ 79-81. 


55. See Corporations §§ 2585-2600. 
56. See cases passim §§ 587-590. 
57. See statutory provisions. 

58. See statutory provisions. 

[a] A sale in a state other than 


that in which selling company was 
incorporated has been recognized as 
valid where not forbidden by the laws 
or settled policy of the state where 


Jones, 16 Oh. St. 145. 

59. Pettibone v. Toledo, ete, R. 
ae 148 Mass. 411, 19 NE 337, 1 LRA 

60. Atkins v. Trowbridge, 162 App. 
Div. 629, 148 NYS 181. _ ihe 

[a] Evidence.—Evidence held in- 
sufficient to show any approval by the 
attorney. Atkins v. Trowbridge, 162 
App. Div. 629, 148 NYS 181. 

[b] Findings.—Answer to an in- 
terrogatory to the jury was held not 
a finding that the conduct of defend- 
ants and their counsel was not in good 
faith. Atkins v. Trowbridge, 162 App. 
Diy. 629, 148 NYS 181. 

_ 61. Authority of corporate officers 
in respect of bonds in general see Cor- 
porations §§ 2318-2324. 

62. Seligman v. South, Ala- 
bama R. Co., 67 N. Y. 584. 

[a] Question for jury.—In the ab- 
sence of evidence showing conclusive- 
ly that the contract was usual, rea- 
sonable, and proper, the question is 
for the jury. Seligman v. South, etc., 
Alabama R. Co., 67 N. Y. 584. 

63. 1) Pittsburgh, | fetey yy Ria Conve 
Lynde, 55 Oh. St. 23, 44 NE 596 [aff 
W720 U2 3S) 493,19" SCEl288, 43 Swede 


528]. 
64. Toronto Bank v. Cobourg, etc., 

eC Onset Oita le 
65. See Corporations §§ 2592-2600. 
66. New York Cent. Trust Co. v: 
ete., R. Co., 247 Fed. 586; 


ete 


Missouri, 
Farmers’ L. & T. Co. v. Toledo, ete., 
R. Co., 54 Fed. 759, 4 CCA 561; Illinois 
Trust., ete., Bank v. Pacific Ri Co.) 117 
Cal. 332) 49 4B 197. 

[a] Money borrowed.—A railroad 
company was authorized, under How- 
ell St. Annot. (Mich.) § 3352, to pledge 
its bonds for money borrowed. Farm- 
ers’ L. & T. Co. v. Toledo, etc., R. Co., 
54 Fed. 759, 4 CCA 561. 

[b] Who may attack.—A trustee, 
with whom a railroad company depos- 
ited bonds to secure an issue of short 
term notes, did not have such inter- 
est as to entitle it to attack the va- 
lidity of a subsequent pledge of other 
bonds to a particular creditor. New 
York Cent. Trust Co. v. Missouri, etc., 
R. Co., 247 Fed. 586. 

67. New York Cent. Trust Co. v. 
Missouri, ete, R. Co., supra; Dun- 
comb y. New York, etc., R: Co.; 84 N. 
Y. 190 [rev 22 Hun 133]. See Meis- 


798 [51 C.J.] 


trustee under a mortgage given by a railroad com- 
pany to secure its bonds is not a necessary party to 
a suit to determine the validity of a pledge of the 
bonds by the company in which there is no contro- 
versy as to the validity of the mortgage or as to 
the enforcement of any right or remedy under such 
mortgage.°* 

[§ 589] (3) Price and Consideration.°® Some 
statutes expressly recognize the validity of the dis- 
posal of bonds at less than the par value,’® and 
even in the absence of such statutory recognition 
the validity of bonds sold at a small discount has 
been upheld to the extent of the amount paid.7+ A 
railroad company authorized to sell its bonds at a 
discount may receive in payment therefor construc- 
tion material as well as cash.’? But a sale at a dis- 
count is illegal where it is restrained or prohibited 
by charter or statutory provisions.** A statutory 
provision that bonds may be sold, negotiated, mort- 
gaged, or pledged at not less than a certain per- 
centage on the dollar has been construed to render 
invalid as to an excess a pledge of bonds to secure 
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certain notes where the amount received for the 
notes was less than such specified percentage of the 
total par value of the pledged bonds.** 

[§ 590] (4) Rights of Creditors against Subscrib- 
ers to Bonds. Where railroad mortgage bondhold- 
ers subscribe to its debenture bonds and agree to 
pay specified portions of their subscriptions as called 
for, the transaction does not create a trust in favor 
of creditors of the railroad company,*® and such 
bondholders do not thereby become liable to credi- 
tors of the company for the amounts unpaid on such 
agreement on the analogy of the liability of stock- 
holders to the extent of unpaid stock subserip- 
tions.7® Nor where the agreement is executory have 
such creditors any remedy in equity to reach and 
apply the amount so due as property belonging to 
the debtor.** 

[§ 591] e. Rights of Bondholders Generally**— 
(1) General Rules. The general rules as to the 
rights of a purchaser or pledgee of bonds*® apply 
to purchasers or pledgees of bonds of a railroad com- 
pany,*® but these rights may be varied by the spe- 


sner v. Ogden, etc., R. Co., 65 Utah 1 
233 P 569 (holding that although the 
‘elements of a complete pledge were 
lacking in the particular transaction, 
nevertheless the holders of the rail- 
road’s convertible improvement notes 
had a lien or mortgage on bonds of the 
company to secure the payment of the 
notes). 

[a] Preéxisting debt.—(1) Bonds 
may be pledged as security for a pre- 
existing debt by a railroad company 
authorized “from time to time to bor- 
row such sums of money aS may be 
necessary for completing and finish- 
ing and operating its road’ and to is- 
sue bonds as security. Duncomb v. 
New York, etc., R. Co., 84.N. Y. 190 
frevec2 Hun, 1331, 88iaN.a peu ssec2). 
Where certain bonds have been de- 
posited as collateral for short term 
notes of the railroad company and al- 
so for another loan made by the 
pledgee to such company,.an agree- 
ment for the continuance of such 
pledge upon the extension of the notes 
and loan was not invalid as against 
other holders of short term notes of 
the same series although other bonds 
were in the hands of a trustee as se- 
curity for all the notes of the series 
-and the pledgee of the bonds first 
- mentioned did not inform the holders 
of other notes of the series that such 
pledgee had the additional security. 
New York Cent. Trust Co. v. Missouri, 
ete., R. Co., 247 Fed. 586. 

[b] Security for office rent.—A 
railroad company authorized to issue 
bonds to raise money for the opera- 
tion of the road may pledge its bonds 
as security for its office rent. Dun- 
comb v. New York, etc., R. Co., 84 N. 
“Y;. 190. 

68. Pigeon River R. Co. v. Cham- 
pion Fibre Co., 280 Fed. 557 [certio- 
rari den 260 U. S. 724 mem, 43 SCt 
14 mem, 67 L. ed. 482 mem]. 

69. Acquisition by Pineckor at less 
than par see supra § 58 

70. See statutory ci aR and 
Coe v. Columbus, ete., R. Co., 10 Oh. 
St. 372, 75 AmD 518 (construing the 
acts of March 3, 1851). 

[a] In ascertaining price for 
which bonds of railroad company 
were sold, for the purpose of deter- 
mining their validity under a statute 
prohibiting their sale for less than 
seventy five per cent of their par val- 
ue, but which fixed no minimum limit 
on the sale of stock, where an amount 
of both bonds and stock were issued 
to a contractor in consideration of a 
reorganization agreement (1) it is not 
necessary that the value of the con- 
sideration received by the company 


should be equally distributed between ! 


both bonds and stock according to the 
amount of each issue to the contrac- 
tor, but the stock may properly be 
computed in the payment at its mar- 
ket value (Toledo, etec., R. Co. v. Con- 
tinental Trust Co., 95 Fed. 497, 36 CCA 
155, 96 Fed. 784 mem, 37 CCA 587 
mem [mod 86 Fed. 929, and certiorari 
den 176 'U. S. 219, 20 SCt 383, 44 L. ed. 
442]); (2) nor is the value of what 
was actually done by the contractor 
the measure of consideration received 
by the company for the bonds, but 
the value of what he undertook by his 
contract to do (Toledo, ete., R. Co. v. 
Continental Trust Co., supra). (3) 
Such statute does not invalidate 
bonds received by a contractor for 
work done, unless it is clear that the 
cost of the work was palpably less 
than the statutory price of the bonds, 
so that the parties knew it to be so 


when the contract was made. Conti- 
nental Trust Co. v. Toledo, etc., R. 
Co., 82 Fed. 642 [mod on other 


grounds 95 Fed. 497, 36 CCA 155 (cer- 
tiorari den 176 U. S. 219, 20 SCt 383, 
44 L. ed. 442)]. 

{[b] Yo what corporations appli- 
cable.—The act of Dec. 15, 1852, au- 
thorizing a sale of bonds of railroad 


companies at such prices as the di-, 


rectors may choose to take for them, 
did not apply to foreign corporations. 
McGregor v. Covington, ete., R. Co., 
Disn. 509, 12 Oh. Dee. (Reprint) 763. 

71. Northside R. Co. v. Worthing- 
py 88 Tex. 562, 30 SW 1055, 53 AmSR 
vi 

72. Coe v. Columbus, ete., R. Co; 
10 Oh. St. 372, 75 AmD 518. 

73. Craven v. Atlantic, etc., R. Co., 
(4 INA CH289? 

74. New York Cent. Trust Co. v. 
Wheeling, etc., R. Co., 211 Fed. 515. 

75. Pettibone v. Toledo, ete, R. 
ee 148 Mass. 411, 19 NE 337, 1 LRA 

[a] Claims-in respect of construc- 
tion.—The fact that the debenture 
bonds issued to enable the corpora- 
tion to complete its road did not cre- 
ate any trust in favor of creditors 
whose claims were for suppliés fur- 
nished in the construction of the road. 
Pettibone v. Toledo, etc., R. Co., 148 
Mass. 411, 19 NE 337, 1 LRA 787. a 

0., 


76. Pettibone v. Toledo, etc., R. 
supra. 

77. Pettibone v. Toledo, etc., R. Co., 
supra. . ‘ 

[a] Applicability of statute for 
protection of creditors.—Where the 
contract between the corporation and 
the subscribers to the bonds was ex- 
ecutory on both sides and not assign- 


able by either party, it was not with- 
in Pub. St. ec 151 § 2 cl 11, giving cred- 


itors a remedy in equity to reach and 
apply “any property, right, title, or 
interest, legal or equitable,’ belonging 
to a debtor. Pettibone v. Toledo, etc.,. 


R. Co., 148 Mass. 411, 19 NE 337, 1 
LRA 787. 
78. Cross references: 


Individual action by bondhelder on 
bond or coupon see infra §§ 741-746. 
en cre between bondholders see in- 
ra 
Rights of Nondnoltons 
As to trustee under mortgage see 
infra passim §§ 691-709. 
nusebegien of lease of road see supra 
vo . 
On reorganization after foreclosure 
sale see infra §§ 813-816. 
Right to interest see infra §§ 727-729. 

79. See Bonds §§ 88-110; Corpora- 
tions §§ 2601-2618, 2723-2729; Pledges 
passim §§ 85-103. 

80. See cases passim §§ 591-597. 

[a] Directors as holders of bonds 
secured by a mortgage on the prop- 
erty of the road are entitled to the 
same rights as other creditors, where 
they have acted in good faith and for 
the best interests of the company. 
Claflin v. South Carolina R. Co., 
Fed. 118, 4 Hughes 12. 

[b] Amount to which holder en- 
titled.—(1) A purchaser of railroad 
bonds is entitled to recover the face 
value of the bonds regardless of what 
he paid for them (Jesup v. Racine 
City Bank, 14 Wis. 331), (2) at least 
where there is no infirmity or defense 
between the antecedent parties to the 
bonds (Wade v. Chicago, ete., R. Co 
149 -U. S./327,-13 SCt 892, 37 L. ed. 
Tb) PLC) Bona fide holder see infra 
§ 592.. (4) A pledgee of railroad 
bonds is entitled to recover only the 
amount of his indebtedness, with in- 
terest, which the bonds were pledged 
to secure. Rice’s App., 79 Pa. 168 
[rev 9 Phila. 294]; Jesup v. Racine 
City Bank, supra; London Financial 
Assoc. v. Wrexham, etc., R. Co., L. R. 
18 Eq. 566. See Knickerbocker Trust 
Co. v. Brockville, etc., R. Co., 1 OntWR 
311. (5) This rule also applies to a 
subsequent holder of such bonds with 
notice of the character of the transac- 
tion between the railroad company 
and the pledgee. Simmons v. Taylor, 
23 Fed. 849 [app dism 123 U. S. 52, 
8 SCt 58, 31 L. ed. 73 (rev on other 
grounds 159 U.S. 278, 16 SCt 1, 40 L. 


Seti oe (6) And see Corporations 
[c] Right to share in funds in 


hands of trustee.—(1) When money 
applicable to the payment of first 
mortgage bonds of a railroad company 
has come into the hands of the trus- 
tees for the bondholders, each holder 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 §§ 591-599] 


cial contract under which the bonds are acquired.’ 
In the absence of the bondholders’ consent, the rail- 
road company, after bonds seeured by a mortgage 
have been issued, cannot by contract confer on the 
other party thereto the right to share with the bond- 
holders in the proceeds of the mortgaged proper- 
ty,*? nor in general can it, by an agreement with 
one who takes its bonds, give such taker rights prej- 
udicial to other holders of the same series.’ 
right of holders of bonds to attack an agreement be- 
tween various companies, in furtherance of which 
such bonds were issued, has been denied.*# 

In accordance with general rules 
and subject to applicable limitations and excep- 
tions,*° in the case of bonds secured by a mortgage, 
in general a particular bondholder is entitled to no 
rights superior to those of other bondholders of the 
same class,®*® or of others in interest,*” and, in the 


Mutual rights. 
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The 


absence of authority contained in a statute or in a 


at that time becomes immediately en- 
titled to the share of the money ap- 
plicable to his bond, and can imme- 
diately recover the same. Dwight v. 
*Smith, 13 Fed. 50. (2) Whether 
bondholders who have acquired their 
bonds since money in the hands of 
the trustees applicable to the bonds 
accrued are entitled to share in that 
money depends upon the nature of the 
right and of the transaction by which 
they acquired the bonds. Dwight v. 
Smith, supra. 

[d] Injunction to restrain applica- 
tion for legislation that might affect 
a bondholder’s rights has been re- 
fused. Gregory v. Canada-Impr. Co., 
Russ. Eq. Dec. (N. S.) 358. 

81. See cases infra this note. 

[a] Purchaser of bonds under as- 
surance that no further indebtedness 
shall be placed upon a portion of the 
road then constructed enjoys all his 
rights against the company, unaffect- 
ed by those of a purchaser of bonds 
issued subsequently in violation of 
the assurance. 
134 U.S.150, 10:SCt 427,,33 L. ed. 814 
[mod 20 Fed. 80]. 

[b] Designation by lot.—The ob- 
ject of a provision in a contract re- 
quiring that bonds of each purchaser 
be designated by lot is for the pur- 
pose of treating all bondholders alike, 
and therefore such designation is un- 
necessary when all the bonds are held 
by one person. Ohio, etc., R. Co. v. 
Short, 6 Oh. Dec. (Reprint) 703, 7 
AmLRec 474. 

82. Fidelity Ins., etc., Co. v. West- 
ern Pennsylvania, ete., R. Co., 138 Pa. 
494, 21 A 21, 21 AmMSR ‘911. 

[a] Contract to obtain funds for 
payment of interest.—Where officers 
of a railroad company have violated 
its charter by issuing bonds secured 
by a mortgage in an amount greater 
than twice its paid-up capital, an 
agreement between the railroad com- 
pany and one advancing money to pay 
the interest of the coupons on the 
bonds under which the one making the 
advances is treated as an original 
pondholder and allowed to share 
equally in the proceeds of the fore- 
closure sale is not valid as against 
the bondholders who were not con- 
sulted and who did not consent to the 
agreement. Fidelity Ins., sie Cor Vv. 
Western Pennsylvania, etc., Cor, 
138 Pa. 494, 21 A 21, 21 AmSR atte 


83. Vose v. Bronson, 6 Wall. (U. 
S.). 452, 28° L. ed. 846. 
84. Male v. Atchison, etc., R. Co 


179 App. Div. 87, 166 NYS 593 (aff 230 
ING Yi 5,359 29. NE 458, 15 ALR 1098]. 

85. See Corporations §§ 2601, 2723-— 
2729, 

gsé. Trust Co. v. America v. Nor- 
folk, etc., R. Co., 174 Fed. 269; Taylor 
v. Atlantic, ete., Rs'Co,; 55 HowPr 
GNy PY...) .2.75% 

{a] Each bondholder sustains a 
contractual relation to every other 
bondholder, so that, in dealing with 


McMurray v. Moran, ' 


the common security, he cannot pur- 
sue a wholly selfish course, prejudicial 
to the community in interest. Lyman 
v. Kansas City, etc., R. Co., 101 Fed. 
636 [app dism 103 Fed. 991 mem, 42 
CCA 679 mem]. 

Priority between bondholders in 
general see infra § 724. 

87. Trust Co. of America v. Nor- 
folk, ete., R. Co., 174 Fed. 269. 

88. Hollister v. Stewart, 111 N. Y. 
644, 19 NE 782. 


ee See Corporations §§ 2601, 2723-— 
90. Vermont, etc., R. Co. v. Ver- 


mont Cent. R. Co., 34 Vt. 1. 

91-92. Watson v. Chicago, etc., R. 
Co., 169 App. Div. 663, 155 NYS 808 
[aff 90 Misc. 388, 153 NYS 293]. 

[a] Trust deed, bond, and coupons 
construed together.—Where, by ex- 
press reference, the terms of the trust 
deed is incorporated into coupon 
bonds, the interest and meaning of 
the contract as to the rights of the 
bondholders must be determined from 
an examination of the bond, coupon, 
and trust deed. Watson v. Chicago, 
etc., R. Co., 169 App. Div. 663, 155 NYS 
808 [aff 90 Misc. 388, 153 NYS 293]. 

93. See Corporations §§ 2602-2610. 

94. U.S.—Porter v. Pittsburg Bes- 
semer Steel Co., 122 U. S. 267, 7 SCt 
1206, 30 L. ed. 1210, 120 U. S. 649, 7 
SCt 741, 30 L. ed. 830. See Union 
Trust, etc., Bank v. Southern Tract. 
Co., 283 Fed. 50 [certiorari den 260 
U. S. 744 mem, 43 SCt 166 mem, 67 L. 
ed. 492 mem]. 

Del.—Real Est. Trust Co. v. Wilm- 
ington, etc., Electric R. Co., 9 Del. Ch. 
99, 77 A 828. 

Ill.—Peoria, etc., R. Co. v. 
son, 103 Ill. 187. 

N. Y.—Braindrd v. New York, etc., 
R. Co., 25 N. Y. 496; Mechanics’ Bank 
“ New Work! ete. R: -Co.,) 13 Ny Ye 
99% 


Oh.—Pittsburgh, etc., Co 
Lynde, 55 Oh. St. 23, 44 Ni 596. tafe 
172 SUES: 493.019 Sct 238, 43 L. ed. 
528]. 

Can.—Minister of Railways v. 
Quebec Southern R. Co., 12 Can. Exch. 
152. 

[a] Notwithstanding equities be- 
tween original parties, on mortgage 
foreclosure the holders of bonds are 
entitled to claim for their face value 
where the bonds were such as pass by 
delivery. Real Est. Trust Co. v. 
Wilmington, etc., Electric R. Co., 9 
Del. Ch. 99, 77 A 828. 

[b] Negotiation by corporate of- 
ficer.—Where the president of the 
railroad company in whose custody 
bonds complete in form and negotiable 
by delivery are placed, without the 
consent or knowledge of the company, 
wrongfully and for his own benefit 
negotiates them, in due course of busi- 
ness before due, to one who pays 
therefor their fair value, without no- 
tice of any restriction on such ap- 
parent power of disposition, the 


Thomp- 
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provision of the mortgage, a majority of the bond- 
holders cannot take any action which will bind a 
minority without the consent of the latter.8® 
Rights affected by provisions of mortgage or trust 
deed. In accordance with general rules,*® the rights 
of the holders of bonds secured by mortgage are 
governed to some extent by the provisions of the 
mortgage or trust ‘deed,®® especially where, by ex- 
press reference, the terms of the mortgage or trust 
deed are incorporated into the bond.°!-°? 
[§ 592] (2) Bona Fide Holders; Notice. 
cordance with general rules and subject to applica- 
ble qualifications and limitations,*? negotiable rail- 
road bonds, valid on their face, are good in the 
hands of bona fide purchasers for value,®# notwith- 
standing their issuance or application may have been 
such as to make them voidable or inoperative in the 
hands of the original taker.®® 


In ac- 


Such a holder, in 


transaction confers upon such pur- 
chaser a valid title to the bonds so 
purchased and entitles him to a lien 
against the mortgaged property for 
their payment. Pittsburgh, etc. R. . 
Co. v. Lynde, 55 Oh. St. 23, 44 NE 596 
athe U. S. 493, 19 SCt 238, 43 L. ed. 


{c] Ex-president of a _ railroad 
company may claim as a bona fide 
purchaser of bonds, where he did not 
purchase such bonds while in office. 
Duncomb v. New York, etc., R. Co., 
84 N. Y. 190. 

[d] Acts and liability ef prior 
holders.—(1) First takers or any suc- 
cessive holders of bonds cannot dimin- 
ish the security as against subse- 
quent bona fide holders. Belden v. 
Burke, 72 Hun 51, 25 NYS 601 [rev 
on other grounds 147 N. Y. 542, 42 NE 
261]. (2) Wherea railroad mortgage 
recites that covenants contained 
therein shall inure to the benefit of | 
successive holders of the bonds it is 
given to. secure, the first taker of the 
bonds, which are negotiable in form, 
cannot enter into any agreement with 
the railroad company or its officers ab- 
rogating the mortgage covenants so 
as to bind a subsequent bona fide pur- 
chaser of the bonds for value before 
maturity, and such a purchaser has 
the right to look to the mortgage, 
which is a matter of public record, 
with full assurance that the condi- 
tions contained therein will be en- 
forced for his. benefit. Belden v. 
Burke, supra. (3) That a first taker 
of the bonds had full knowledge of 
the covenants in the mortgage at the 
time he accepted the bonds in satis- 
faction of a loan previously made by 
it to the officers of a railroad company 
and their associates to enable them to 
secure all the stock of the company 
will not render him liable to a subse- 
quent bondholder as a participant in 
the fraud of the officers, unless it is 
shown that at the time the loan was 
made the first taker had knowledge 
of the officers’ intention to mislead 
subsequent bondholders by the inser- 
tion of the covenant in the mortgage. 
Belden v. Burke. supra. 

Negotiability of: 

So parete bonds see Corporations § 
(ag 
Interest coupons see Bonds §§ 79-81. 

95. Galveston, etc., R. Co. v. Cowd- 
rey, 11 Wall. (U. S.) 459, 20 L. ed. 199; 
Long Island L. & T. Co. v. Columbia, 
etce., R. Co., 65 Fed. 455; Morton v. 
New Orleans, etce., R. ete., Co., 79 Ala. 
590; Grant v. Green, 46 Ill. 469. 

[a] Failure of  consideration.— 
Where railroad bonds are issued in 
good faith and within corporate pow- 
ers, and the transaction in other re- 
spects is a real one, their validity in 
the hands of innocent holders is not 
affected by the fact that the purposes 
for which they were issued were not 
Pp Lape es out.. Grant v. Green, 46 
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the absence of notice to the contrary, has a right 
to assume that all charter and statutory require- 
ments in respect of the issuance and application of 
the bonds have been complied with.°® In accord- 
ance with this principle, railroad bonds are valid 
in the hands of such a purchaser, although they were 
issued in violation of restrictions in the charter,?? 
especially where such restrictions are for the bene- 
fit of stockholders and they make no objection to 
the issuance or application;®® or although they 
were issued®® or used! for an unauthorized purpose, 
or although the proceeds were misapplied.? If 
bonds are sold and pass into the hands of a bona 
fide holder upon the supposition that the sale cov- 
ers all coupons attached and detached and not paid 
and canceled, past-due detached coupons in the 
hands of one not an innocent purchaser for value 
must be considered as paid and canceled as against 
such purchaser.* Holders of nonnegotiable rail- 
road bonds take them subject to all defenses, legal 
and equitable, of the company which issues them;* 
but it has been held that, where the company has 
had the benefit of the funds raised by such bonds, 
one who has taken the bonds in good faith may be 
entitled to protection as against the company.® 
Who are bona fide holders; notice. In accord- 
[b] Bonds indorsed by state are 
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ance with general rules and subject to applicable 
qualifications and limitations,® a person is a bona 
fide holder of railroad bonds within the meaning of 
the above rule who takes the bonds before matu- 
rity for a valuable consideration, supposing them to 
be valid and having no notice of matters affecting 
validity or title,? or who acquires them from a bona 
fide holder, even though he is not himself a holder 
without notice.s Except where fraud in the incep- 
tion of the bonds is shown,® the presumption is that 
holders of negotiable bonds are bona fide holders 
for value,?® especially where the recitals on the face 
of the bonds lull and satisfy inquiry.1! But where 
persons to whom bonds are issued have notice of 
facts showing illegality, such bonds are void in their 
hands,!? and a purchaser of such bonds is bound to 
take notice of all facts affecting their validity which 
are apparent on the face of the bonds,?? or which 
the circumstances attending their issuance or trans- 
fer and which are sufficient to excite suspicion in 
the mind of a prudent person eall to his attention.1* 
While the bonds may, by reference, so incorporate 
the terms or conditions of the mortgage or trust 
deed given as security as to constitute notice to the 
purchaser of such terms or conditions,!® it has been 
held that a mere reference in the bond to the terms 


valid in the hands of a bona fide pur- 
chaser for value, although they were 
misapplied by the railroad company. 
Morton v. New Orleans, etc., R., etc., 
Co., 79 Ala. 590; Gilman v. New Or- 
leans, ete., R. Co., 72 Ala. 566. 

[ec] Pledge as collateral.—One who 
receives, as collateral security to a 
loan contemporaneously made, bonds 
which are not yet matured without 
knowledge of any defense is entitled 
to protection as a purchaser to the 
extent of the loan. Hayden v. Lin- 
coln City Electric R. Co., 43 Nebr. 680, 
62 NW 73. < 

96. Ellsworth v. St. Louis, ete., R. 
Co., 98 N. Y. 553 [aff 33 Hun 7]. 

97. Ellsworth v. St. Louis, etc., R. 
Co., supra; Fidelity Ins., etc., Co. v. 
Western Pennsylvania, ete, R. Co., 
138 Pa: 494, 21 A 21, 21-AmSR 911. 

[a] Excessive amount.—The fact 
that a railroad company has violated 
its charter by the issuance of bonds 
secured by a mortgage in an amount 
greater than twice its paid-up capital 
stock will not entitle the company’s 
general creditors, who became such 
with notice of the mortgage to share 
in the proceeds of the foreclosure sale 
on an equality with the bona fide pur- 
chasers of the bonds. Fidelity Ins., 
etc., Co. v. Western Pennsylvania, 
Sten. CO0.,3 8) ba. 49424 CAn 2 eZ 
AmSR 911. 

98. — Lyrell v: ‘Cairo, -ete.j{R. Co 7 
Mo. A. 294. 

Central Trust Co. v. California, 
etc., R. Co., 110 Fed. 70 [aff 128 Fed. 
882, 63 CCA 220]. 

{a] Thus bonds issued for pur- 
poses not within the terms of :the 
mortgage are valid in the hands of 
bona fide holders so as to entitle them 
to the security of the mortgage. Cen- 
tral Trust Co. v. California, etc., R. 
Co., 110 Fed. 70 [aff 128 Fed. 882, 63 
CCA 220]. 

1. Blackburn v. Selma, etc., R. Co., 
3 °F. Cas.\No..1,467, 2 Flipp. 525: 

[a] Use by agents.—The mort- 
gagor company cannot take advantage 
of the unauthorized use of the bonds 
by its agents in violation of their in- 
structions to use them only for a par- 
ticular purpose without proof show- 
ing that the holder had notice that 
they were so issued. Blackburn v. 
Selma, etc., R. Co., 3 F. Cas. No. 1,467, 
2 Flipp. 525. 

2. Western North Carolina R. Co. 
v. Drew, 29 F. Cas. No. 17,434, 3 


Woods 691 [aff 103 U. S. 118, 26 L.;L. ed. 1210, 120 U. S. 649, 7 SCt 741, 


ed. 327]. 

[a] That railroad bonds were is- 
sued and exchanged for state bonds 
in order that the stockholders of the 
railroad company might use the pro- 
ceeds of the state bonds for their own 
private advantage, and that they are 
so used, and not for the purposes con- 
templated by the statute which au- 
thorized the exchange, is no defense 
against the railroad bonds in the 
hands of bona fide holders. Western 
Div. Western North Carolina R. Co. 
v. Drew, 29 F. Cas. No. 17,434, 3 Woods 
691 [aff 103 U. S. 118, 26 L. ed. 327]. 

8. Chicago, ete., R. Co. v. Turner, 
79 Mich. 133, 44 NW 174. 

4. Kissel v. Chicago, etce., R. Co., 44 
Mise. 156, 89 NYS 796. 

[a] Rights and remedies of stock- 
holders.—(1) The stockholders of the 
company cannot claim that they will 
suffer irreparable injury if the bonds 
pass into the hands of purchasers for 
value without notice (Kissel v. Chi- 
cago, etc., R. Co., 44 Misc. 156, 89 NYS 
796), (2) and have no right on that 
ground to an injunction, restraining 
the issue of the bonds, or to its con- 
tinuance if already granted (Kissel v. 
Chicago, 6étc., Co., supra). (3) 
Necessity for irreparable injury as 
ground for injunction in general see 
Injunctions §§ 30-32.° (4) Injunction 
against issuance of corporate bonds 
in general, see Injunctions § 375%, 

5: in re. Cork; etc.,, Rew CO.) doses 


Ch. 748. 
{a] Lloyd’s hbonds.—In re Cork, 
etc., R. Co., L. R. 4 Ch. 748. But see 


Chambers v. Manchester, etc., R. Co., 
5 B. & S. 588, 117 ECL 588, 122 Re- 
print 951 (per Blackburn, J.) (as- 
signee of illegal Lloyd’s bonds is in 
no better position than the original 
obligee or covenantee). 

6. See generally Bonds §§ 1006-110; 
Corporations §§ 2602—2610. 

7. Galveston, ete., R. Co. v. Cowd- 
rey, 11 Wall. (U.S.) 459, 20 L. ed. 199; 
Birdsall v. Russell, 29 N. Y. 220 [rev 
24 N. Y. Super. 538]; Minister of 
Railways v. Quebec Southern R. Co., 
12 Can. Exch. 152. 

[a] Matters apparent on face of 
bond not constituting notice.—Bird- 
sall v. Russell, 29 N. Y. 220 [rev 24 
N. Y. Super. 538]; Minister of Rail- 
ways v. Quebec Southern R. Co., 12 
Can. Exch. 152. 

8. Porter v. Pittsburg Bessemer 
Steel Co., 122 U. S. 267, 7 SCt 1206, 30 


30 L. ed. 830. 


9. Simmons v. Taylor, 38 Fed. 682 
[rev on other grounds 159 U. S. 278, 16 
SCt 1, 40 L. ed. 150]; Shellenberger 
v. Altoona, etc., Connecting R. Co., 
212 Pa. 413, 61 A 1000, 108 AmSR 876. 

[a]. Holder of such bonds must es- 
tablish fact that he is bona fide pur- 
chaser, and mere possession of the 
bonds is insufficient for this purpose. 
Simmons v. Taylor, 38 Fed. 682 [rev 
on other grounds 159 U. S. 278, 16 SCt 
1, 40 L. ed. 150]; Shellenberger v. 
Altoona, ete., Connecting R. Co., 212 
Pa. 413, 61 A 1000, 108 AmSR 876. 

10. Gilman v. New Orleans, etc., 
R. Co., 72 Ala. 566; Shellenberger v. 
Altoona, etc., Connecting R. Co., 212 
Pa. 413, 61 A 1000, 108 AmSR 876. 

11. Stanton v. Alabama, etc., R. 
roe 22 F. Cas. No. 13,297, 2 Woods 
023. ‘. 

12. Chicago’‘v: Cameron, 120 Tll2 
447, 11 NE 899 [aff 22 Ill. A. 91]. 

13. Parsons v. Jackson, 99 U. S. 
434, 25 L. ed. 457; Stanton v. Alabama, 
etc., R. Co., 22 F. Cas. No. 13,297, <2 
Woods 523; Davis v. Watertown Nat. 
Bank, (Tex. Civ. A.) 178 SW 593. 

{a] Lack of approval by state of- 
ficers.— Whoever purchases bonds of 
a railroad, not certified by the secre- 
tary of state as approved by the rail- 
road commission, as required by Ver- 
non’s: Sayles Ann. Civ. St. Annot. 
(1914) arts 6717-6732, has construc- 
tive notice of the invalidity of the 
obligation. Davis v. Watertown Nat. 
Bank, (Tex. Civ. A.) 178 SW 593. 

14. Riggs v. Pennsylvania, etc., R. 
Co., 16 Fed. 804; Gilman v. New Or- 
leans, etc., R. Co., 72 Ala. 566. 

[a] Tlustrations.—(1) Purchase 
at greatly inadequate- price. Gilman 
v. New Orleans, ‘ete., R.iCo., 72 Ala. 
566. (2) Where railroad bonds, se- 
cured by mortgage, were signed and 
issued by a trustee, whose duty, it 
usually would be considered, was to 
act for the bondholders in enforcing 
payments to them, and to bring suit 
against the company for covenants 
broken, and not necessarily to place 
upon the market the bonds for sale, 
and the bonds were sold for a very 
small per cent of the face value, the 
purchaser thereof was put upon in- 
quiry in regard to the regularity or 
validity of their issue. Riggs v. 
Pennsylvania, etc., R. Co., 16 Fed. 804. 

15. Morton v. New Orleans, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 592-595) 


and condition of the mortgage might properly be 
regarded as referring to the terms and conditions 
affecting the security, and that it did not constitute 
constructive notice of terms affecting the contract 
as expressed in the bond.1® Where the bonds are 
issued under a public statute, every purchaser of 
such bonds is put upon inquiry as to the terms of 
such statute and is bound at his peril to take no- 
tice of such terms.17 

[§ 593] (3) Modification of Contract by Reorgan- 
ization Plan.1® In accordance with general rules 
and subject to applicable qualifications and limita- 
tions,1® every railroad bondholder secured by a mort- 
gage is equally entitled under the agreement made 
with him to be protected in all the advantages legally 
secured by it,?° and except where such authority is 
given by statute,?1 or by the instrument creating 
the trust,?? no agreement or scheme of reorganiza- 
tion, without foreclosure, can be entered into by a 
trustee and some of the bondholders, which would 
prejudicially affect the rights of other bondholders, 
without their assent.?* 
and Proceedings of 
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the holders of railroad bonds enter into an agree- 
ment by which they authorize a committee or 
agent to represent them in exchanging or disposing 
of their bonds or in otherwise representing their 
rights, the validity of the acts or contracts of such 
committee or agent in representing them will depend 
upon the terms of the agreement by which the au- 
thority is given,?® and in general the bondholders 
are all bound by the acts of such a committee within 
the scope of its authority.2® Where a reorganiza- 
tion committee is vested with title to bonds, and, 
in assuming to act under the agreement, uses the 
bonds for a purpose within the general scheme of 
the agreement, it is not chargeable as for a conver- 
sion merely because it disregards a detail of the 
agreement.”? 

[§ 595] (5) Refunding Debt and Substitution of 
Bonds.?8 General rules as to exchange or conyer- 
sion of issues?® apply to the exchange or conversion 
of railroad bonds.?® The rights and liabilities of 
bondholders under an agreement providing for the, 
refunding of their indebtedness and the substitution 
of new for old bonds depend upon the terms of the 


[§ 594] (4) Powers, Acts, 


Committees or Agents for Bondholders.?+ 


R. Co., ete., 79 Ala. 590; Taylor v. At- 
pot ete, Ra-Co, bt Howkr (N= Y,) 


[a] In Minnesota (1) the rule has 
been laid down that a mere general 
recital in a bond issued by a railway 
company, negotiable on its face, that 
Such bond belongs to a series of bonds 
secured by a trust deed of the prop- 
erty of the company, whose absolute 
obligation it purports to be, does not 
destroy its negotiability, or put the 
bona fide holder upon inquiry as to the 
existence of conditions in the deed 
qualifying the terms of payment in 
|the bond, or affecting his right to 
maintain a suit at law thereon, upon 
default in the payment thereof when 
due. Guilford v. Minneapolis, etc., R. 
Co., 48 Minn. 560, 51 NW 658, 31 AmSR 
694. (2) But it has been held that, 
where a railway bond contains a 
statement that it is one of a series 
of bonds secured by a mortgage upon 
the property of a railroad, it puts a 
purchaser thereof on inquiry as to 
ali the powers eonferred upon the 
trustee on the foreclosure thereof. 
‘Grant v. Winona, etc., R. Co., 85 Minn, 
422, 89 NW 60 [lim Guilford v. Minne- 
apolis, etc., R. Co., supra]. 

[b] ‘Where interest coupons refer 
to bonds to which they are attached, 
and such bonds and the mortgage giv- 
en to secure the same contain condi- 
tions which affect the negotiability of 
the bonds, the holder of such coupons 
is chargeable with notice of such 
terms. McClelland v. Norfolk South- 
ern R. Co.,.110 N. ® Sac 18 NE 237, 
6 AmSR 397, 1 LRA 2 

16. Raymond v. a Grove, etc., 
R. Co., 10 Oh. Dec. (Reprint) 416, 
CincLBul 1038. 

17. Morton v. New Orleans, etc., R. 
Co., etc., 79 Ala. 590; Gilman v. New 
Orleans, etc., R. Co., 72 Ala. 566. 

, 18. Reorganization of railroad 
company after foreclosure in general 
see infra §§ 806-822. 

19. See Corporations §§ 2601, 2723— 
2729. 
20. 
21. 


See supra § 591. 

Canada Southern R. Co. v. Geb- 
hard 109sW. Sib 27,78 SCt1s68))1 27) L 
ed. 1020; Gates v. Boston, etc., Air 
Hines Ri Co, 53 Conn. 333, 5 A 695 
[writ of error dism 122 U. S. 646 mem, 
30 L. ed. 1249 mem]. 

[a] Foreign statute.—Where the 
parliament of the Dominion of Cana- 
da authorized a corporation existing 
under its authority to enforce upon 
its mortgage creditors a settlement 
by which they were to receive other 
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Where 


securities of the corporation in place 
of their mortgage bonds, and the 
scheme was. assented to. by a large 
majority of the bondholders, and the 
right of the citizens of the United 
States who were bondholders to par- 
ticipate in the reorganization on the 
same terms as Canadians or other 
British subjects was preserved and 
recognized, the settlement was bind- 
ing upon the bondholders who were 
citizens of the United States and who 
sued in the courts of the United 
States to recover on their bonds. 
Canada Southern R. Co. v. Gebhard, 
109 U.S. 527, 3 SCt 368, 27 L. ed. 1020. 

[b] Power of legislature.—Where 
a railroad fails and the mortgage has 
to be foreclosed, the legislature has 
full power to authorize the bondhold- 
ers by a vote of the majority and with 
an equal opportunity to all to organize 
as a new corporation with the rights 
of the old company, and a dissenting 
minority have no private rights that 
ean be successfully asserted against 
such action. Gates v. Boston, etc., 
Air Line R, Co., 58 Conn. 3338, 5 A 695 
[writ of error dism 122 U. S. 646 
mem, 30 L. ed. 1249 mem]. 

22. See Sage v. Iowa Cent. R. Co., 
99 U. S. 334, 25 L. ed. 394; Hollister 
v. Stewart, ER ane ne. 644, 19 NE 182; 
and Corporations § 2726 


agreement.°+ 


23. Hollister v. Stewart, TA New aye 
644, 19 NE 782; Taylor v. Atlantic, 
ete!) Rs) Co., 55 “HowPr? (Ne Y.) 2bs 


Philadelphia, etc., R. Co. v. Love, 125 
Pa. 488, 17 A 455; Poland v. Lemoille 
Valley R. Co., 52 Vt. 144. 

[a] Bondholder is entitled to his 
original contract rights if he does not 
assent to a reorganization scheme, 
Hollister v. Stewart, 111 N. Y. 644, 19 
NE 782. 

[b] Amount due dissenting bond- 
holder immaterial.—That the amount 
due a dissenting bondholder and the 
extent to which he may be entitled to 
participate in the advantages of the 
security may be, comparatively speak- 
ing, not very ‘significant does not 
justify the court in disregarding the 
above principle, it being enough that 
a material right may be prejudiced 
and the party deprived of the full ad- 
vantage of his contract and security, 
to require that the court shall not in- 
terpose to his manifest injury. Tay- 
lor v. Atlantic, etc., R. Co., 55 HowPr 
CNY)! 275. 

[c] Mere silence of a bondholder 
is not sufficient to show his consent 
to the reorganization scheme. Phila- 
delphia, etc., R. Co. v. Love, 125 Pa. 


Thus, under an agreement by a holder 


488, 17 A 455. 

24. Rights or authority of commit- 
tee for bondholders purchasing on 
foreclosure see infra §§ 807-810. 

25. See cases infra this note. 

[a] Sale of bonds.—Under special 
authority given to a committee of 
bondholders to contract to sell the 
bonds to a third person, a contract 
made by the committee pursuant to a 
resolution adopted by a majority of 
the bondholders at a meeting called 
by the committee to consider the 
proposition of the purchaser, and as- 
sented to by holders of two thirds in 
interest of certificates representing 
the bonds, was valid as against tine 
nonassenting minority of the bond- 
holders, and it was not necessary at a 
called meeting of the bondholders, 
to amend or reconsider the bondhold- 
ers’ agreement. Olcott v. Powers, 15 
NYS 263, 

{b] Time of payment.—Where an 
agreement was entered into between a 
railroad company and its creditors 
contemplating the termination of a 
foreclosure suit and the payment of 
the unfunded debt, and the plan pro- 
vided for the issuance of income 
bonds to a certain amount “payable 
jin thirty years” and for ‘fa committee 
of detail” to whom was committed 
the regulation of any matter of detail 
necessary to carry out the plan, it was 
held that it was within the power of 
the committee to make the bonds 
payable before thirty years at the op- 
tion of the company. Lehigh Coal, 
etce., Co. v. New Jersey Cent. R. Co., 
34.N. J. Ea. 88. 

26. Langdon v. Vermont, etc., R. 
Gorid3 ovit. 228. 

27. Industrial, etc., Trust v. Tod, 
LG0-N. ¥i2335 63 NE 235. 

28. Preference or priority between 
bondholders see infra § 724. 


29. See Corporations § 2620. 

30. See cases infra this section. 
31. See cases passim this section. 
[a] Finding effect under provision 


for surrender of old bonds.—An ex- 
change of old bonds for new ones, un- 
der a mortgage authorizing such ex- 
change, and requirizg the trustee to 
hold the old bonds as collateral for 
the new ones, until all the old bonds 
were surrendered, when the entire is- 
sue was to be canceled, is binding on 
the holders’ of such new bonds, al- 
though the entire issue was never 
surrendered, and they are not entitled 
to have their old bonds back. Central 
Trust Co. v. Marietta, etc., R. Co., 73 
Fed. 589, 


802’ [51° C.J.] 
of railroad bonds to surrender them on receipt of 
other new bonds, the railroad company is not bound 
to deliver the stipulated new bonds until all of the 
outstanding old bonds are surrendered to it,?? or 
their absence accounted for and adequate security 
offered to indemnify the company against liability 
to any adverse claimant,** even though a decree en- 
tered by the consent of the parties has directed a 
cancellation of the old bonds and a discharge of the 
mortgage securing them.?4 Where the surrender of 
the old bonds is not dependent upon any contingen- 
cy, and is without reservation, the bondholder there- 
by gives up his lien under the old mortgage and 
takes one under the new mortgage.*> A bondholder 
who has not consented to, and has not made, an 
exchange, cannot claim any greater rights than he 
is entitled to under his old contract.*® Merely be- 
cause it is planned to substitute scrip convertible 
into bonds for certain outstanding coupons of pri- 
or bonds, the holders of such prior bonds acquire 
no right to have such scrip issued nor any vested 
interest in a mortgage executed to secure such serip 
and bonds, where the latter are destroyed without 
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lidity of a transaction by which securities are is- 


sued of a value in excess of the value of bonds to 
be refunded has been denied.?§ 


Acceptance of receivers’ certificates by bondhold- 
ers does not, in the absence of an express or imptied. 


agreement to that effect, operate as a waiver of the 
lien of the bonds,*® or as a novation.*° 

[§ 596] (6) Bonds Convertible into Stock. Gen- 
eral rules as to the rights of holders of corporate 
bonds convertible into stock*! apply in respect of 


such convertible bonds of a railroad company.*? A. 


holder of such bonds is not a stockholder, or entitled 
to the rights of such, before a-conversion has been 
made.*? If the company refuses or fails to make 
the exchange upon a proper demand, the bondholder 
may recover damages for a breach of the agree- 
ment,*# or sue in equity for specific performance.*® 

Who may exercise option. The option to convert 
is available only to the actual holder of the bonds, 
and so long as he continues such.*°® 

Time for conversion. This option must be exer- 
cised by the bondholder within the time specified in 
the controlling agreement,*? or, if no time is speci- 


‘bonds on which the suit was brought. 
Beir v. Cleveland, ete., R. Co., 28 
h. St 


being issued and the mortgage released.*7 The va- 
382. Union Pac. R. Co. v. Stewart, {1140 mem]. 
95 U. S. 279, 24 L. ed. 431. [a] Evidence aia not warrant find- 
33. Union Pac. R. Co. v. Stewart,| ing that old bonds were fairly equiva- 
supra. . lent to par value of new securities is- 
34. Union Pac. R. Co. v. Stewart,| sued in exchange therefor. Pollitz v. 
supra. Wabash R. Co., 167. App. Div. 669, 152 
_ 85.. Union Trust Co. v. Illinois! NYS 803 [rearg den #70 App. Div. 
Midland R. Co., 117 U. S. 484, 6 SCt]} 903 mem, 154 NYS 1140 mem]. 
809, 29 L. ed. 968; New York Security, 39. Skiddy v. Atlantic, ete., R. Co., 


etc., Co. v. Louisville, étc., Cons. R. 
Co., 102 Wed. 382. 

fal Reinstatement.—Bonds sur- 
rendered and exchanged absolutely 
and marked “canceled” cannot be re- 
instated and put on a footing with 
bonds not exchanged. Union Trust 
Co: vy, Illinois Midland R. Co., 117 U. 
S. 434, 6 SCt 809, 29 L. ed. 963. 
Ex p. White, 2 S. @ 469 (where the 
right of a bondholder, who had sur- 
rendered his bonds under an alleged 
individual agreement with the com- 
pany for the return of such bonds in 
case the contemplated exchange of 
securities was not assented to by all 
the creditors, to participate in the 
distribution of assets on foreclosure, 
was denied). é 

[b] Novation.—The . exchange 
works a novation of the debt, and op- 
erates as an extinguishment of the 
bonds surrendered. New York Se- 
eurity,. etc., Co. v. Louisville, ete., 
Cons. R. Co., 102 Fed. 382. 

{e] Mutual rights.—Where no ac- 
tion was taken by the company to 
keep alive bonds surrendered under a 
refunding mortgage, and it subse- 
quently issued a second series of 
bonds secured by a new mortgage, 
the recitals of. prior indebtedness 
in which showed that the surren- 
dered bonds were paid, the _ equi- 
ties of purchasers of bonds of such 
new issue, and of subsequent pur- 
chasers of unexchanged bonds se- 
cured by the same mortgage as such 
surrendered bonds, in reliance upon 
the extinquishment of a large part of 
the debt thereby secured, were su- 
perior to any equity in favor of the 
holders of the refunding bonds, 
whether acquired by exchange or 
purchase, to have the surrendered 
bonds kept alive and enforced as col- 
lateral security to their holdings. 
New York Security, etc., Co. v. Louis- 
ville, etc., Cons. R. Co., 102 Fed. 382. 
“S36; Barry v. Missouri, etc., R. Co., 
34 Fed. 829.' 

37. Com. v. Wilmington, ete, R. 

Re Goy* 167 


COSC Pan) lh AD: 
38. Poliitz v. Wabash 

App. Div. 669,.152- NYS 803 frearg 

den 170 App. Div. 903 mem, 154 NYS 


22 KF. Cas. No. 12,922, 3 Hughes 320. 

40. Skiddy v. Atlantic, etc., R. Co., 
supra. 

41. See Corporations §§ 2621-2628. 

42. See cases infra this section. 

43. Parkinson v. West End St. R. 
Co., 173 Mass. 446, 53 NE 891. 

g yeaa to dividends see Corporations 

D ° 

44. Chaffee v. Middlesex R. Co., 146 
Mass. 224, 16 NE 34; Van Allen v. Il- 
linois Cent. R. Co., 20 N. Y: Super. 
515; Bratten v. Catawissa R. Co., 211 
Pa. 21, 60 A 319 

fa] Defenses.—It is no defense to 
a demand for such stock that the com- 
pany could acquire none except in the 
open market at a ruinous rate, or 
that no other bondholder had made 
such a demand. Bratten v. Catawissa 
R: Co., 211 Pa. 21; 60-A 319: 

{b] Measure of damages in such 
case is the market value of the stock 
at the time of the demand. Bratten 
v. Catawissa R. Co., 211 Pa. 21, 60 A 


319. 
45. Chaffee v. Middlesex R. Co., 
146 Mass. 224, 16 NE 34 (holding, 


however, that a suit for specific per- 
formance cannot be maintained where 
there is no unissued stock of the 
company at the time the bonds are 
convertible, and a demand is made). 

46. Denney v. Cleveland, etc., R. 
Co., 26 Oh. St. 108. 

[a] Effect of assignment of bonds 
or right of action.—-(1) A bondholder, 
cannot retain the bonds for the benefit 
of himself and future assignees and 
assign his right of action against the 
company for a breach of the stipula- 
tion giving him such option. Denney 
v. Cleveland, etc., R. Co.,'28 Oh. St. 
108. (2) Nor after he has assigned 
the bonds to another can he maintain 
an action to recover damages from 
the company for its refusal, prior to 
the assignment, to convert the bonds. 
Denney v. Cleveland, ete., R. Co., su- 
pra 

[bd] Pleading.—A petition for dam- 
ages sustained by reason of a refusal 
of the company to convert the bonds 
is fatally defective in not alleging 
that plaintiffs were, at the commence- 
ment of the action, the holders of the 


47. Lonnie v. Chicago, ete., R. Co., 
102 Hed. 233, 42 CCA 290; Chaffee v. 
Middlesex R. Co., 146 Mass. 224, 16 
NE 34; Carpenter v. Chicago, etc., R. 
Co., 119 App. Div. 169, 104 NYS 152 
[aff 192 N. Y. 586 mem, 83 NE 1107 
mem]; Muhlenberg v. Philadelphia, 
etc, Eu Cont 47\ Pasir 6: 

fa] Where bonds are convertible 
at or before maturity (1) the option 
should be exercised on or before that 
day. Chaffee v. Middlesex R. Co., 146 
Mass. 224, 16 NE 34 (where they ma- 
ture on Sunday, it is too late to pre- 
sent them: for conversion on Monday). 
(2) An agreement made before ma- 
turity of certain bonds, extending the 
time of payment of such bonds, which 
were convertible into stock at any 
time before maturity, did not extend 
the period of conversion. Muhlen- 
Pe ea v. Philadelphia, etc., R. Co., 47 

‘a. 

[b] Provision for conversion with- 
in specified period after dividend 
payable.—(1) A stipulation and certifi- 
cate accompanying the bonds which 
entitles the holder to a stated num- 
ber of shares of the company’s pre- 
ferred stock at any time within ten 
days after any dividend shall be 
declared and become payable upon 
such stock does not entitle the bond- 
holder to tender bonds in pay- 
ment of the preferred stock sold 
months after that maturity and after 
the railroad company had deposited 
money for the payment of the bonds 
at the place of payment designated 
therein. Loomis v. Chicago, ete., R. 
Co.,, 102; Ped.; 233, (42) (CCA 290; "(2) 
Under a provision ‘of bonds giving the 
holder an option to exchange the same 
for common stock of the company ‘at 
any time within ten days after the 
date fixed for the payment of any 
dividend upon its common stock,” a 
holder who did not elect to exchange 
his bonds while dividends were being 
declared and paid is not entitled to 
do so after they ‘have ceased, by rea- 
son of the absorption of the company 
by another by purchasing and retir- 
ing all of its stock and taking a con- 
veyance of all of its property, as au- 
thorized by a statute of the state in 
force when the bonds were ‘issued. 
Welles! ivicChicago, -etce, Ri Con t75 
Fed. 962, 99 CCA 184. (3) Under a 
stipulation in. the bonds that they 
might be converted into preferred 
stock at any: time within ten days 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fied, within a reasonable time.*® 

Effect of consolidation or transfer of railroad by 
sale or by purchase of stock. While it has been held 
that a holder of a bond convertible into stock may 
not be prevented by a consolidation from convert- 
ing the bond without being given an opportunity to 
convert,*® there is authority for the view that in 
general. the contract for conversion does not pre- 
vent the company from consolidating with another 
in such a way as to make Pome impossible,®° 
or from transferring its property to another com- 
pany which acquires the stock of the transferor®! 
so as to make performance impossible, and where no 
arrangement is made for furnishing stock in the new 
company, a consolidation which terminates the ex- 
istence of the old companies may be presumed to 
put an end to the right of bondholders to eall for 
stock.®? But under particular statutes or agree- 
ments pursuant to which a consolidation was effect- 
ed, it has been held that a holder of convertible bonds 
is ‘entitled to a compliance with his contract by the 
new company,** and that upon its refusal to com- 
ply he can recover the resultant damages;°‘ or, 
where the consolidation is upon terms of perfect 
equality, the new company is bound to deliver its 
own stock for such bonds on demand,®® or to pay 
the damages occasioned by a refusal.°* A bondhold- 
er may be estopped by his acts to claim the right to 


after any dividend was declared and 
became payable on the _ preferred 
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of the transferee 


company | 
thereof thirteen years after the time 
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convert upon consolidation.>7 

Where bonds are converted in bad faith for ive 
purpose of keeping the control of the company in the 
hands of the board of directors, a court of equity’ 
may interfere on the ground of fraud.*8 

Statute directing conversion. In Canada it has 
been held that a provincial statute which directs 
that bonds of a particular railroad shall be convert-. 
ed into stock need not refer to the bondholders by 
names but that a reference to a class is sufficient.°® 

[§ 597] (7) Right of Bondholders To Register. 
and Vote at Corporate Meetings. General rules as 
to the right of bondholders to vote at stockholders’ 
meetings®°® apply in the case of railroad companies.®* 
Some statutes authorize, or permit the company to 
authorize, bondholders to vote at stockholders’ meet- 
ings,°? and the rights of bondholders in this respect 
are regulated by applicable agreements and the gov- 
erning statutes.°? But the right to vote cannot be 
given to bondholders where it is inconsistent with, 
or contrary to, the constitution, or to the railroad 
company’s charter or other governing statute.®4 

In Canada, under some statutes, where at any time 
interest on railroad bonds or debenture stock re- 
mains unpaid and owing,®® the holders of such bonds 
or debenture at the next ensuing general annual 
meeting,®® or at special meetings,®’ of the company, 
have the same rights and privileges and qualifica~ 


22 Oh. St. 354. 
[b] Executory agreement to sell 


in lieu 


stock, on surrender of the bonds and 
unmatured coupons, a_ bondholder 
who presented his bonds upward of 
sixty days after a dividend declared 
had become payable was not entitled 
to exchange the same for preferred 
stock. Carpenter vy. Chicago, etc., R. 
Co., 119 App. Div. 169, 104 NYS 152 
{aff 192 N. Y. 586 mem, 85 NE 1107 
mem]. (4) Under ‘such provision, a 
bondholder who presented his bonds 
after all the coupons had matured and 
had been paid was not entitled to 
exchange the same for. preferred 
stock, although presented within ten 
days after a dividend was payable. 
Carpenter v. Chicago, etc., R. Co., su- 


pra. 

[ec] In case of loan notes, a provi- 
sion for conversion within a specified 
time has been given effect. Campbell 
v. London, ete., R. Co.; 5 Hare 519, 26 
EngCh 519, 67 Reprint 1017. 

48. Tagart v. Northern Cent. R. 
Co., 29 Md. 557; Chaffee v. Middlesex 
R. Co., 146 Mass. 224, 16 NE 34. 

49. Rosenkrans v. Lafayette, etc., 
R. Co., 18 Fed. 513 

fa] Notice.—A bondholder cannot 
be deprived by a consolidation of his 
privilege of having his bonds con- 
verted into stock of the company is- 
suing them and relegated to the 
rights conferred upon him instead by 
the articles of consolidation until he 
has had a fair opportunity, after no- 
tice of the contemplated change, to 
exercise his original rights, and has 
elected not to do so. Rosenkrans v. 
Lafayette, etc., R. Co., 18 Fed. 513. 

50. Parkinson v. West End St. R. 
Co., 173 Mass. 446, 53 NE 891. . 

5i. Lisman v. Milwaukee. CUCr ces 
Co., 161 Fed. 472 [aff 170 Fed. 1020, 
95 CCA 671 (certiorari den 214 U.S. 
520 mem, 29 SCt 700 mem, 53 L. ed. 
1065 mem) ]. 

[a] Conversion into stock of trans- 
feree company.—Where the _ trans- 
feree company acquired the stock of 
the transferor company by means of 
an offer made through certain brokers 
to exchange its own stock therefor, 
which offer was limited to a certain 
time, a holder of convertible bonds of 
the transferor, assuming his right to 
exchange the same for stock of the 
issuing company under the option 
given therein; could not demand stock 


fixed in its offer of exchange of stock 
had expired. Lisman v. Milwaukee, 
etc., R. Co., 161 Fed. 472 [aff 170 Fed. 
1020, 95 CCA 671 (certiorari den 214 
U. S. 520 mem, 29 SCt 700 mem, 53 
L. ed. 1065 mem)]. 

52. Parkinson v. West End St. R. 
Co., 173 Mass. 446, 53 NE 891. 

53. John Hancock Mut. Ins. Co. v. 
Worcester, etc., R. Co., 149 Mass. 214, 
21 NE 364; Cayley v. Cobourg, etc., 
R.. Co;5, 14 .Grant Ch: (Ont. 571, 

54. John Hancock Mut. L. Ins. Co. 
v. Worcester, etc., R. Co., 149 Mass. 
214, 21 NE 364. ' 

Co. v. Wor- 


55. India Mut. Ins. 
cester, etc., R. Co., (Mass.) 25 NE 975; 
Day: v. Worcester, etc., R. Co., 151 


Mass. 302, 23 NH 824. 

56. See supra text and note 55. 

57. Tagart v. Northern Cent. R. 
Coy LZ9UMidh Son, 

[a] IUustration.—Where the bond- 


holder does not elect to have his’ 


bonds converted at the time of the 
consolidation, when it is practicable, 
and acquiesces and participates in an 
arrangement by which such conver- 
sion becomes impossible afterward, 
he is bound by his election and pre- 
cluded from impeaching the _ ar- 
rangement, which at the time it was 
made was7 satisfactory to him. 
Tagart, v. Northern Cent.) R.. €o.,' 29 
Md. 557. 

58. Wm. H. Baldwin v. Hillsbor- 
ough, etc., R. Co., 1 Oh. Dec. (Reprint) 
546, 10 WestLJ 356. 

59. Jones v. Canada Cent. R. Co., 
AG RUE C @22BVE(Ont.) 2.50% 

60. See Corporations § 1389. 

61. See cases infra this section. 

62. See statutory provisions. 


63. Hart v. Ogdensburg, ete, R. 
Coy, 69° Mune378\23 INYS 16393") State 
v. McDaniel, 22 Oh. St. 354. 

[a] Reorganized company.—Where 


a railroad company reorganized under 
the act of April 11, 1861, and,in the 
agreement therefor it was stipulated 
that certain bonds of the original 
company should be assumed by the 
new company, and the holder thereof 
entitled to vote at all meetings of 
stockholders upon conditions speci- 
fied, which a bondholder performed, 
such holder was entitled to vote 
without further action on the part of 
the new company. State v. McDaniel, 


and deliver bonds does not deprive 
the holder of such bonds of his vot- 
ing privilege. State v. McDaniel, 22 


Oh. St. 354. 
[ec] Consolidation.—W here the 
right of a company which issues 


bonds giving bondholders the right 
to vote to consolidate with another 
company existed at the time of the 
issuance and negotiation of the bonds, 
the holders had no valid ground to: 
object to such consolidation. Hart v. 
Ogdensburg, ete., R. Co., 69 Hun 378, 
230 NYS’ 639. 

64 Durkee v. Peo., 155 Ill. 354, 40 
Seen & 46 AmSR 340 [aff 63 Ill. A. 
[a] Illustration.—A by-law of a 
railroad company empowering bond- 
holders to vote at stockholders’ 
meetings, and a provision of such 
bonds giving such right to vote, are 
void under the constitutional and 
statutory provisions requiring the di- 
rectors to be stockholders and elected 
at the annual meeting of the stock- 
holders by a majority in value of the 
stock, upon a cumulative system of 
voting, and not otherwise. Durkee 
v. Peo., 155 Ill. 354, 40 NE 626, 46 
AmSR 340 [aff 53 Ill. A. 396]. : 

65. See case infra this note, 

[a] Sufficient showing as to non- 
payment.—W here objection was made 
that it did not appear that the com- 
pany had made default in payment of 
the interest, the coupons not being 
shown to have been presented at the 
place named for payment, the fact 
that the company never had been 
ready to pay them there or elsewhere 


,was a sufficient answer to the objec- 


tion. In re Thomson, etec:, Ry Co. 9 
Ont Br 119! 

66. See cases infra this note. 

{a] Words “at the next general 

. « meeting” are merely indica- 
tive of the earliest period at which 
such bondholders: might vote, and the 
statute does not require a new regis- 
tration in order to entitle the bond- 
holders to vote at any subsequent 
meeting so long as the interest re- 
mains unpaid. Hendrie v. Grand 
Trunk R. Co., 2 Ont. 441; Weddell v. 
Ritchie, 10 Ont. L. 5, 5 OntWR 733, 4 
CanRCas 347. 

67. See case infra this note. 

[a] Scope of right at special meet- 
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tions for directors and for voting as are attached to 
stockholders,** provided the bonds, debenture stock, 
and any transfers thereof, shall have been first reg- 
istered in the same manner as is provided for the reg- 
Such a statute has 
been construed as not requiring the production or 
registration of transfers of bonds payable to bearer 
and transferable by delivery, in order to obtain the 


istration of shares generally.*® 


right of the holders to vote.*° 

[§ 598] 7. Indemnity, Guaranty, 
—a. In General. As a general rule 
pany, like other private corporations 


ing.—The bondholder had a right to 
vote on all subjects coming before the 
special meeting. Hendrie v. Grand 
Prunk, R. Cox, 27Ont.. 441; 

68. See statutory provisions. 

[a] Where votes of registered 
bondholders are rejected, an arrange- 
ment upon which the vote was had, 
although confirmed by two thirds of 
the actual stockholders present or 
represented, is nevertheless not prop- 
erly confirmed, and an action to com- 
pel specific performance of the ar- 
rangement will be dismissed. Hen- 
drie v. Grand. Trunk R. Co., 2 Ont. 


441. 
. See statutory provisions. 

[a] Demand for registration upon 
the assistant secretary of the com- 
pany is sufficient where it is shown 
that he performed all the duties of the 
secretary’s office. In re Thomson, 


etenixe.Col, J.Ont: er, 119: 
{b] Right of directors as bond- 
holders. mere fact that bond- 


holders are directors of the company 
is no objection to registration, where 
it is not denied that they had done 
what was necessary under the stat- 
ute to entitle them to become hold- 
ers; » Re Thomson,:.9-Ont.-Pr.119. 
{e] Each bondholder has as many 
votes as he has bonds.—Weddell v. 


Ritchie, 10 Ont. L. 5, 5 OntWR 733, 
4 CanRCas 347; Bunting v. Laidlaw, 
se Ont, Pr 538. 


[d] Proof of prima facie title to 
the bonds is sufficient to entitle one 
to registration. In re Thomson, etc., 
Re Go: 9FOnt. vPri119;> -Invre John- 
son, ete., R. Co., 8 Ont..Pr. 535. 

[e] Mandamus (1) should issue to 
compel the company to register the 
bonds of holders who are entitled to 
qualify and vote under the statute. 
In’ rer Johnson, ete. R. Co,,. 8 Ont.) Pr. 
535; In re Osler, etc., R. Co., 8 Ont. 
Pr. 506; In re Thomson, 8 Ont. Pr. 
423, 9 Ont. Pr. 119. (2) Mandamus 
to private corporation in respect of 
corporate meetings and elections in 
general see Mandamus § 462. 

70. In re Johnson, etc., R. Co., 8 
Ont. Pr. 535; In re Osler, etc., R. Co., 
8 Ont. Pr. 506. 

71. See Corporations § 2786. 

72. U. S.—Louisville, etce., R. Co. 
v. Louisville Trust Co., 174 U. S. 552, 
19 SCt 817, 43. L. ed. 1081 [mod 75 
Fed. 433, 22 CCA 378]; Pennsylvania 


Re Gow ve (St. Suouis; Cte, wR: (Cos, wis 
U. S. 290, 6 SCt 1094, 30 L. ed. 83. 

I Indianapolis, ete., 
Re 'Cos 11. Inds-104: 


Md.—Western Maryland R. Co. v. 
Blue Ridge Hotel Co., 102 Md. 307, 
62 A 351, 111 AmSR 362, 2 LRANS 
887. 

Mass.—Davis v. Old Colony R. Co., 
131 Mass. 258, 41 AmR 221. 

Oh.—Pollitz v. State Public Utili- 
ties Commn., 96 Oh. St. 49, 66, 117 NE 
149, LRA1918D 166 [quot ‘Cye]; Troy 
Trust Co. v. Columbus R. Co., 18 OhNP 
NS 298. See State v. Hocking Valley 
Reno: 12eOh.. Cir; "Ct. IN Si/49, 318Oh: 
Cir. Ct. 175 (were, as against the state, 
an agreement between railroad com- 
panies to guarantee the bonds of coal 
companies was condemned as a part 
of a monopolistic agreement). 

Tenn.—Memphis Grain, etc., Co. v. 


RAILROADS 


Ss we» ON Te) ae 
oe eT 
eiAD yy 
<\ 


[§§ 597-598 


ty or guaranty companies,7! has no power to enter 
into any contract or indorsement by which it becomes 
a guarantor or surety, or otherwise lends its credit 
to another person or company,’? even though the 
railroad company may derive some indirect benefit 
from the guaranty,’* except in so far as it is ex- 
pressly authorized to do so by its charter or other 
statute,** or except where the power to do so is im- 


plied from the company’s general powers, as being 


and Suretyship 
a railroad com- 
other than sure- 


Memphis, ete., R. Co., 
SW 52, 4 AmSR 798. 

Tex.—Northside R. Co. v. Worthing- 
none 88 Tex. 562, 30 SW 1055, 53 AmSR 


Eng.—Macgregor v. Dover, etc., R. 
Co., 18 Q. B. 618, 83 ECL 618; 118 Re- 
print 233; Colman v. Eastern Coun- 
ties R. Co., 10 Beav. 1, 50 Reprint 481; 
East Anglian R. Co. v. Hastern Coun- 
ties URACo:, INCH Bib pate C laa do, 
138 Reprint 680. 

[a] Illustrations.—(1) In the ab- 
sence of an explicit grant of such 
power, a railroad company has no au- 
thority to guarantee a specified divi- 
dend on the stock of a grain elevator 
company as a premium to induce a 
subscriber to take such stock. Mem- 
phis Grain, etc., Elevator Co. v. Mem- 
phis, ete., R. Co., 85 Tenn. 703, 5 SW 
52, 4 AmMSR 798. (2) A railroad com- 
pany has no power to guarantee the 
payment of expenses of a musical 
festival, although the guaranty was 
made with the reasonable belief that 
the festival would be of great pe- 
cuniary benefit to the company, and 
expenses were incurred in reliance 
upon such. guaranty. Davis v. Old 
Colony R. Co., 131 Mass. 258, 41 AmR 
221. (3) Since, under the Indiana 
statutes, a railroad company has no 
power to lease a line of road of an- 
other company, a company is not 
brought within the terms of 2 Burns 
Rev. St. (Ind. 1894) § 5216, authoriz- 
ing a company ‘whose line of rail- 
way extends across the state in ei- 
ther direction” to become a guaran- 
tor of the bonds of a railroad of an 
adjoining state under certain con‘di- 
tions, by the fact that it is operating 
a leased line across the state; and its 
guaranty of bonds of the company 
of another state building a connecting 
line is ultra vires and cannot be en- 
forced. Central Trust Co. v. Indiana, 
etc., R. Co., 98. Fed. 666, 39 CCA 220 
[certiorari den 178 U. S. 611 mem, 20 
SCt 1029 mem, 44 L. ed. 1215 mem]. 
(4) A contract by which a railroad 
company, not empowered by its char- 
ter, guarantees the payment of inter- 
est and dividends on bon'ds and stock 
of a hotel company on the line of its 
road, is ultra vires and void, and it 
makes no difference that the payment 
is called commissions on traffic re- 
ceipts from and to certain stations 
(Western Maryland R. Co. v. Blue 
Ridge Hotel Co., 102 Md. 307, 62 A 351, 
111 -AmSR 362, 1 LRANS 887); (5) 
nor does the fact that the hotel com- 
pany expended money in the erection 
of its building upon the faith of such 
guaranty estop the railroad company 
to set up the defense that the contract 
is void (Western Maryland R. Co. v. 
Blue Ridge Hotel Co., supra). (6) 
A railroad company subject to,the 
laws of Ohio has no power to enter 
into a contract with other compa- 
nies by which it jointly guarantees 
entire Issue or series of bonds issued 
by still another company of which the 
Ohio company owns only a part of 
the stock. Pollitz v. State Public 
Utilities Commn., 96 Oh. St. 49, 117 
NE 149, LRA1918D 166. (7) Authority 
of a railroad to guaranty the pay- 
ment of dividends of another corpo- 


85 Tenn. 703, 5| ration has been denied. 


necessary and proper to enable it to accomplish the 
objects for which it was created, and in the conduct 


Colman v. 
Eastern Counties R. Co., 10 Beav. 1, 
50 Reprint 481. 

73. .Davisiv. Old Colony R. Coy 13 

Mass. 258, 41 AmR 221; Pollitz v. 
State Public Utilities Commn., 96 Oh. 
St. 49, 117 NE 149, LRA1918D 166 
[quot .Cyc]; Northside R. Co. v. 
Worthington, 88 Tex. 562, 30 SW 1055, 
53 AmSR 778; Colman v. Eastern 
Counties {Ri Co., 10 Beav: 1; 50° Re- 
print 481. 
- 74 See statutory provisions; and 
Venner v. New York Cent., etc., R. 
Co., 160 App. Div. 127, 145 NYS 725 
[aff on other grounds 217 N. Y. 615 
mem, 111 NE 487 mem] (it cannot be 
presumed, in the absence of evidence 
on the subject, that the statute law 
of another state, the state of a guar- 
antor’s incorporation, did not author- 
ize such a guaranty). 

fa] Authorization implied.— 


.Where the charter authorized a rail- 


road company to guarantee or become 
surety in respect of bonds or other ob- 
ligations of other corporations en- 
gaged in the business of transporta- 
tion, it was held that there was an 
implied authorization to execute a 
bond to a bonding company to, indem- 
nify it against loss or damage in con- 
nection with a transaction between a 
third person and a contractor con- 
structing an extension for a new cor- 
poration formed to make the exten- 
sion in question. Grandy v. Washing- 
ton-Virginia R. Co., 293 Fed. 695. 

[b] Statutory requirements must 
be complied with in entering into a 
contract of guaranty. Louisville, etc., 
R. Co. v. Louisville Trust Co., 174 U. 
S. 552, 19 SCt 817, 43 L. ed. 1081 [mod 
75 Fed, 433, 22 CCA 378]. 

[c] Sanction by stockholders.—A 
guaranty by a railroad company of the 
bonds of a connecting line, pursuant 
to the power given by the charter of 
the company, for the purpose of se- 
curing valuable business connections,, 


is not a fundamental change in the. 
purpose and object of the corporation, 
and an exercise of such power by the. 


directors need not be sanctioned by 


the stockholders, in the absence of a- 


statutory requirement. Louisville 
Trust Co. v. Louisville, etce., R. Co., 75 
Fed. 433, 22 CCA 878 [mod on other 
grounds 174 U. S.,552, 19 SCt 817, 43 
L. ed. 1081]. 

{[d] Repeal of statutes.—Inid. St. 
March 8, 1883 (L. [1883] p 182 e¢ 127, 
Horner Rev. St. $§ 3951a—3951c) au- 
thorizing railroad companies organ- 
ized under the laws of that state to 
guarantee the bonds of a company 
of another state under certain circum- 
stances, and in a prescribed manner, 
Supersedes and repeals, as to mat- 
ters within its scope and terms, pro- 
visions of all former statutes of the 
state on the subject. Louisville, etce., 
R. Co. v. Louisville Trust Co., 174 U. 
S. 552, 19 SCt 817, 43 L. ed. 1081 [mod 
715 Fed. 433, 22 CCA 378]. 

[e] Guaranty authorized by stat- 
ute.—Louisville, etc., R. Co. v. Louis- 
ville Trust Co., 
817, 43 L. ed. 1081 [mod 75 Fed, 433, 
22 CCA 378]; Pittsburgh, etc., R. Co. 
v. Keokuk, etc., Bridge Co., 131 U. S. 
371,.9 SCt 770,33) Ly.ed. 1572 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


174 U.S. 552, 19 SCt 


i 
{oe 


§ 598] 


of its business.75 


money for sueh purpose,’* and a 


has power to receive and dispose of the securities 
of another company has power to guarantee such 
‘The power of a company which en- 
ters into a valid contract for the leasing and op- 
erating of the road of another company to guarantee 
the securities of such other company,**® or interest 
on such securities,?® as part of the consideration, 
has been upheld. A railroad company may guar- 
antee aid bonds issued to it by a municipality,®® both 
in respect of principal®? and interest.®? 
ity of a contract which is not in the strict sense a 
guaranty, but by which one railroad company prom- 
ises to purchase the obligations of another railroad 


securities. ‘7 


75. Codman v. Vermont, etc. R. 
Con BY Cas. ENio. 2,935, 16) Blatchr- 
165; Low v. California Pac. R. Co., 52 
Cal. 538; 28 AmR 629; Ellerman v. 
Chicago Junction R., ete., Co., 49 N. 
Je Eig.) 217, 238) A\ 287; Pollitz v. State 
Public Utilities Commn., 96 Oh. St. 
49, 66, 117 NE 149, LRA1918D 166 
[quot Cyc]. See Venner v. New, York 
Cent., ete, R.-Cd., 160 “App. Div. 127, 
145 NYS 725 [aff on other grounds 
217 N. Y. 615 mem, 111 NE 487 mem] 
(as to power of railroad company to 
pledge its credit). 

{a] Illustrations.—(1) It is with- 
in the powers of a railroad company 
to become guarantor of a contract 
made by a construction company for 
the services of an engineer, to be ren- 
dered in the construction of its road, 
and it is not relieved from liability 
by a subsequent change in its obliga- 
tions by which the services are not 
required. Mathesius yv. Brooklyn 
Heights R. Co:, 96 Fed. 792. (2) A 
railroad corporation may, for a valua- 
ble consideration, guarantee the pay- 
ment of a debt which it may ‘directly 
contract to pay. 
Pae..R. Co., 52 Cal. 53, 28 AmR 629: 
(3) A guaranty that certain lots of a 
land company will become worth a 
certain price, and an agreement to 
pay the difference between such price 
and what the lots would bring at auc- 
tion, in order to procure a right of 
way over streets running through 
land owned by the land company, is 
not ultra vires. Vanderveer v. As- 
bury Park, ete., St. R. Co., 82 Fed. 
355. (4) Where a railroad company 
buys property subject to a mortgage 
securing bonds, it may guarantee the 
payment thereof, if such guaranty is 
taken as payment pro tanto of its 
debt. Ellerman vy. Chicago Junction 
Rj ete., Co., '49.N. J. Eg. 217,23: A. 287. 
(5) Guaranty of notes issued to pay a 
floating debt for the construction of 
the road was a valid obligation of 
the guarantor. Codman v. Vermont, 
ete, R. Co.,,5 EF. Cas. No. 2,935, 16 
Blatchf. 165. 

76. Zabriskie v. Cleveland, etc., R. 
Co., 23 How. (U. S.) 381, 16 L. ed. 488; 
Connecticut Mut. L. Ins. Co. v. Cleve- 
land, ete., R. Co., 41 Barb. (N. Y.) 9, 
26 HowPr 225. 

77. U. S.—Rogers Locomotive, ete., 
Works v. Southern R. Assoc., 34 Fed. 
278; Opdyke v. Pacific R. Co., 18 F. 
Cas. No. 10,546, 3 Dill. 55. 

Ind.—Madison, etc., R. Co. v. Nor- 
wich Sav. Soc., 24 Ind. 457. 

N. J.—Ellerman v. Chicago June- 
Gee ete., Co:, 49 N. J: Eq. 217, 23 

N. Y.—Arnot v. Erie R. Co., 67 N. 
Y. 315 [aff 5 Hun 608]. 

Oh.—Pollitz v. State Public Utili- 
ties Commn., 96 Oh. St. 49, 117 NE 
149, LRA1918D 166. 

See Pollitz v. State R. Commn., 205 
Mich. 549, 172 NW 6i1 (evidence did 
not show that the action of several 
railroad companies in guaranteeing 
certain bonds of another railroad com- 


A railroad company authorized 
to aid another in the construction of its road may 
guarantee bonds of the other as a means of raising 


Low v. California, 
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company which 


The valid- 


pany, a connection of the guarantor 
roads which owned the whole of its 
stock and which themselves took the 
bonds in the first instance, was ultra 
vires). 

[a] Bonds received in payment of 
debt.—A railroad company which has 
power by its charter to issue its own 
bonds has power to guarantee the 
bonds of another railroad company 
which it receives in payment of a debt 
and sells for value or transfers in 
payment of its own debts, the guaran- 
ty being given to augment the credit 
of the bonds; and obtain an adequate 
price for them. Rogers Locomotive, 
ete., Works vy. Southern R. Assoc., 34 
Fed. 278. 

[b] Bonds purchased to protect 
company’s interest as stockholder.—A 
railroad which, as permitted by Gen. 
Code §§ 8683, 8684, purchased stock in 
another railroad company, and to pro- 
tect its interests as a stockholder, has 
acquired such other company’s bonds 
has implied power to guarantee their 
payment in order to sell them for an 
adequate price. Pollitz v. State Pub- 
lic Utilities Commn., 196 Oh. St. 49, 
117 NE 149, LRA1918D 166. 

78. Low v. California Pac. R. Co., 
52 Cal. 53, 28 AmR 629; Atchison, 
ete., R. Co. v. Fletcher, 35 Kan. 236, 
10:-P 596. 

VES IDEs Moose isthe Ayes) (Shes 
Johnsbury, ete., R. Co., 40 Fed. 423 
[writ of error dism 149 U. S. 772 mem, 
13 SCt 1046 mem, 37 L. ed. 957 mem]. 

[a] Thus, un‘der Vt. Rev. L. § 3303, 
authorizing railroad companies to 
lease and operate the roads of other 
companies, a contract of lease by 
which the lessee guaranteed the pay- 
ment of interest on bonds given in 
payment for the construction of the 
road, the interest being the same 
amount and payable at the same time 
as the agreed rent, was valid. East- 
ern Tps.’ Bank v. St. Johnsbury, etc., 
R.. Co., 40 Fed. 428 [app dism 149 
U: S. 772 mem, 13 SCt 1046 mem, 37 L. 
ed. 957 mem]. 

80. Aid bonds in general see pas- 
sim supra §§ 96-115. 

81. Chicago, etc., R. Co. v. Howard, 
TANVaE GUE Soo 2h LoL bene Gay daly is 

82. Chicago, etc., R. Co. v. Howard, 

supra; Evans v. Cleveland, etc., R. 
ae 8 F. Cas. No. 4,557, 5 Phila. (Pa.) 
512. 
83. New York Equitable Trust Co. 
v. Denver, etc., R. Co., 250 Fed. 327, 
162 CCA 397 [certiorari den 246 U. S. 
672 mem, 38 SCt 423 mem, 62 L, ed. 
932 mem]. 

84. New York Equitable Trust Co. 
v. Denver, etc., R. Co., supra. 

85. New York Equitable Trust Co. 
v. Denver, etc., R. Co., supra. 


86. See Guaranty §§ 18-149. 
87. See cases infra this note. 
[a]. Mere parol declarations and 


promises by the officers and direc- 
tors of a railroad company to guar- 
antee the bonds of another company 
will not bind the railroad company. 
Dows v. Chicago, etc., R. Co., 7 F. Cas, 
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company in order to furnish funds for the payment 
of interest on the mortgage bonds of such other com- 
pany if the latter is not able to meet such interest, 
and to pay to the trustee under the mortgage, out 
of the purchase price of the notes, sufficient to make 
up the interest payments, has been upheld,** even 
though it required such purchases for an extended 
future period®* and even after the mortgagor com- 
pany might become insolvent.®® 
to the requisites, validity, and effect of guaranties*® 
apply in the ease of a contract of guaranty when en- 
tered into by a railroad company vested with au- 
thority to make such a contract.’ 
some cases, where a guaranty, or a contract to give 
one, is for an unauthorized purpose, it is regarded 
as strictly ultra vires, unlawful, and void,’* and 
ineapable of being made good by ratification or es- 


General rules as 


According to 


No. 4,048. 

[b] Consideration.—(1) Where a 
railroad company holds stock in an- 
other company and the latter’s road 
will become a feeder to the former’s 
line, there is a sufficient considera- 
tion for a guaranty by the former of 
bonds issued by the latter to aid in the 
construction of its road. Harrison v. 
Union Pac. R. Co., 13 Fed. 522, 4 Mc- 
Crary 264. (2) So an arrangement be- 
tween several connecting railroad 
companies for the purpose of secur- 
ing a uniform gauge of the several 
roads and thus increasing the busi- 
ness and profits of each forms a suffi- 
cient consideration for a guaranty by 
one of the companies of payment of 


securities issued by another. Con- 
necticut Mut. L. Ins. Co. vy. Cleve- 
land, etc:,, R2 Coe 42 Barbs .ONGeye 


9, 26 HowPr 225. (8) The words “for 
value received” on an indorsement of 
guaranty import a sufficient consid- 
eration, and a company so indorsing is 
not to be deemed an accommodation 
indorser or guarantor. Connecticut 
Mut. L. Ins. Co. v. Cleveland, ete., R. 
Co., supra. ; 

[c] Guaranty may be valid, al- 
though security to which it is annexed 
be void.—Connecticut Mut. L. Ins. Co. 
v. Cleveland, etc., R. Co., 41 Barb. (N. 
Y.) 9, 26 HowPr’ 225, 

[d] Applicability of subsequent 
contract to branch line.—An addition- 
al contract made by a railroad com- 
pany after it has guaranteed the 
bonds of another company under a 
lease of the read of such company, and 
after the commencement of a branch 
line and issue of new bonds, that 
“with regard to the lease of said 
branch, it shall be used and operated 
in the same manner and on the same 
terms as the main line,” refers mere- 
ly to the leasing and operation and 
does not include an agreement to 
guarantee the branch line bonds. 
Dows v. Chicago, etc., R. Co., 7 F.'Cas. 
No. 4,048. 

{e] Cancellation.—Where a con- 
tract of guaranty is upon certain con- 
ditions, a retaking and resumption of 
control of the consideration, upon a 
breach of such condition, operates as 
a cancellation of the contract so far 
as it remains executory. U.S. Trust 
Co. v. Western Contract Co., 81 Fed. 
454, 26 CCA 472. 

[f] Fraud.—aA petition by a stock- 
holder of a railroad corporation, at- 
tacking for fraud a judgment against 
the corporation on its guaranty of the 
bonds of another railroad company, 
which showed that the latter railroad 
was constructed for the benefit of the 
defendant corporation, which owned 
most of its stock, and which would 
thereby obtain an outlet to the Pacifie 
Coast, not only failed to show fraud, 
but did not even raise a strong sus- 
picion of fraud. New York Equitable 
Trust Co. v. Denver, etc., R. Co., 269 
Fed. 987 [aff 271 Fed. 49]. 

88. Louisville, étc., R. Co. v. Louis- 
ville Trust Co., 174 U. S. 552, 19 SCt 
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toppel,®® at least where the benefits received by the 
guarantor are merely an incidental, and not a direct, 
result of the guaranty.®® It has been held that the 
opinion of a state commission in the matter of au- 
thorizing railroads to guarantee bonds of another 
company does not validate corporate action which, 
as to the state or stockholders, is invalid.®+ 

[§ 599] b. Statutory Prohibitions. Some stat- 
utes expressly forbid a railroad company, except as 
provided in the statute,9? directly or indirectly, to 
guarantee the bonds®® or dividends®* of any other 
eorporation. Such statutory prohibition applies to 
domestic corporations,®® but not to foreign corpora- 
tions.°® 

[§ 600] c. Acquisition of Securities by Director 
of Guarantor Company.®’ While the opinion has 
been expressed that a statute providing that all se- 
eurities of a company purchased from the company 
by a director thereof, either directly or indirectly, 
for less than the par value, shall be null and void®® 
applies to securities guaranteed by such company,®® 
the right of the company to recover from the direc- 
tor who takes such securities at less than par, the 
jlifference between the par value and the amount paid 
by him, has been denied. 

{§ 601] d. Rights of Holders of Securities Guar- 
817, 43 L. ed. 1081 [mod 75 Fed. 433, 22 
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him to require it. Atty. Gen. v. New 


{§§ 598-601 

anteed. An unconditional transfer of bonds while a 
guaranty thereof is still in force carries with it rights 
incident to the guaranty.2 According to some eases, 
where a contract of guaranty is strictly ultra vires, 
all purchasers of the securities guaranteed are 
chargeable with notice of the railroad company’s 
want! of power and cannot enforce the guaranty.*® 
Where, however, the guaranty is merely voidable 
by reason of some irregularity in the exercise of the 
power, or in other words, where it is only ultra vires 
as between. the corporators because it is in violation 
of their rights, or because of some defect in the con- 
tract which may not be binding on the corporation, 
the guaranty, although invalid in the hands of a 
holder with notice,* is good and enforceable in the 
hands of a bona fide holder, without notice. In such 
eases both the company as an entity and the stock- 
holders as such may be estopped from repudiating 
the guaranty as against one who has made invest- 
ments and acted upon the faith of such guaranty ;° 
but it has been held that the claim that the stock- 
holders of the guarantor company consented to the 
contract of guaranty may not successfully be inter- 
posed on behalf of holders of guaranteed bonds 
where a single individual owned most of the stock 
of both companies concerned and initiated and con- 


of a company of an adjoining state, 
the construction of whose road would 


CCA 378]; Central Trust Co. v. In-|-York, ete., R. Co., 197 Mass. 194, 83 
diana, ete., R. Co., 98 Fed. 666, 39 CCA | NE 408. 
220 [certiorari den 178 U. S. 611 mem, 94 See statutory provisions. 


20 SCt 1029 mem, 44 L. ed. 1215 mem]. 

Ultra vires contracts of corporation 
executed by one party in general see 
Corporations § 2529. 

89. Louisville, etc., R. Co. v. Louis- 
wille Drust Co,, 1740U. "Sk 5527 19°SCt 
817, 43 L. ed. 1081 [mod 75 Fed. 433, 
22 CCA 378]; Central Trust Co. v. In- 
diana, etc., R. Co., 98 Fed. 666, 39 CCA 
520 [certiorari den 178 U. S. 611 mem, 
20 SCt 1029 mem, 44 L..ed. 1215 mem]. 

Rights of holders of securities guar- 
anteed see infra § 601. 

90. Western Maryland R. Co. v. 
Blue Ridge Hotel Co., 102 Md. 307, 
$2 A 351, 111 AmSR 362, 2 LRA 887; 
Troy Trust Co. v. Columbus, etc. R. 
Co., 18 OhNPNS 298. 

{a] Illustration.—Where a rail- 
road company made an ultra vires 
contract by which it guaranteed the 
payment of interest and dividend on 
the bonds and stock of a hotel com- 
pany, to aid in the improvement of the 
Jatter’s property, and thereafter re- 
ceived nothing of benefit from the ho- 
tel company but received only in- 
ereased earnings for transportation 
of passengers and freight over its 
goad, it was not precluded from subse- 
quently claiming that the contract 
was ultra vires and void. Western 
Maryland R. Co. v. Blue Ridge Hotel 
Co., 102 Md. 307, 62 A 351, 111 AmSR 
862, 2 LRA 887. 

91. Pollitz v. State R. Commn., 205 
Mich. 549, 172 NW 611. 


92. See statutory provisions. 
93. See statutory provisions. 
{a] In Massachusetts (1) the stat- 


utory prohibition in question may, un- 
fer St. (1906) ec 372 p 346, be enforced 
by suit for injunction brought by the 
attorney-general, Atty. Gen. v. New 
York, etc., R. Co., 198 Mass. 413, 84 
NE 737. (2) The remedy thus given is 
exclusive for this class of cases, 
where no relief is needed other than 
an injunction against such unauthor- 
ized acts in the future. Atty. Gen. v. 
New York, ete., R. Co., 197 Mass. 194, 
83 NE 408. (3) St. (1906) p 485 c 
463 pt 1 §’8 does not limit the author- 
ity of the attorney-general to proceed 
independently of action by the rail- 
road commissioners in any case where 
the interests of the public seem to 


ooo 


95. Atty.-Gen. v. New York, etc., 
R. Co., 198 Mass. 413, 84 NE 7387. 

[a] Corporation held to be do- 
mestic corporation.—Atty. Gen. v. 
New York, etc., R. Co., 198 Mass. 413, 
84 NE 737. 

96. Atty. Gen. v. New York, etce., 
R. Co., supra. 

97. Acquisition of bonds of com- 
pany by director see supra § 585. 

98. See statutory provisions. 

99. Cincinnati, ete., R. Co. v. Kley- 
bolite, 5 OhNPNS 536 (dictum). 

1. Cincinnati, ete., R. Co. v. Kley- 
bolte, supra. 

2. Georgia Southern, etc., R. Co. v. 
HWinstein, 218 Fed. 55, 133 CCA 657 
[certiorari den 239 U. S. 643 mem, 36 
SCt 164 mem, 60 L. ed. 483 mem]. 

[a] Rights under agreement for 
discharge of guaranty.—An uncondi- 
tional transfer of bonds while a guar- 
anty thereof was still in force car- 
ried with it the right of the trans- 
feree to receive certain securities 
which, under an agreement between 
the representatives of the bondhold- 
ers of the company which guaranteed 
the bonds and of the company whose 
bonds were guaranteed, were to be de- 
livered in discharge of the guaranty. 
Georgia Southern, etc., R. Co. v. Hin- 
stein, 218 Fed. 55, 183 CCA 657 [cer- 
tiorari den 239 U. S. 643 mem, 36 SCt 
164 mem, 60 L. ed. 483 mem]. 

3. Central Trust Co, yv. Indiana, 
etc., KR. Co., 98 Fed: 666, 39 CCA 220 
{certiorari den 178 U.S. 611, 20 SCt 
1029 mem, 44 L. ed. 1215 mem]. 

As to conflict in decisions as to ef- 
fect of ultra vires contracts of cor- 
porations executed by one party in 
general see Corporations § 2529. 

4. Louisville, etc., R. Co. v. Louis- 
ville Trust Co., 174 U. S. 552, 19 SCt 
817, 43 L. ed. 1081 [mod 75 Fed. 433, 
22 CCA 378]. 

5. Louisville, ete., R. Co. v. Louis- 
ville Trust Co., supra; Atchison, etc., 
R. Co. v. Fletcher, 35 Kan. 236, 10 P 
596; Connecticut Mut. L. Ins. Co. v. 
Cleveland, ete., R. Co., 41 Barb. (N. 
Y.)-9,526 HowPrez25. 

fa] fIllustration.—Where a _ rail- 
road company of Indiana was empow- 
ered by the statute of the state, upon 
a petition by the holders of a majority 
of the stock, to guarantee the bonds 


be beneficial to its own business, such 
a guaranty, although made without a 
petition or assent of its stockholders, 
and therefore illegal and voidable, 
was not ultra vires, and, when made 
on negotiable bonds by its proper of- 
ficers under the seal of the corpora- 
tion authorized thereto by its direc- 
tors, could be enforced by a bona fide 
purchaser of such bonds in the market 
having no notice of the irregularity. 
Louisville, ete. R. Co. v. Louisville 
Trust’ Co., 174 U: S.>552,-19 SCt siz; 
43 L. ed. 1081 [mod 75 Fed, 433, 22 
CCA 378 (rev 69 Fed. 431)]. 

[b] Holders of guaranteed securi- 
ties have a right to presume (1) that 
the guarantors have done their duty 
and have proceeded regularly in the 
execution of their powers (Connecti- 
cut Mut. L. Ins. Co. v. Cleveland, ete., 
R. Co., 41 Barb. (N. Y.) 9, 26 HowPr 
225), (2) and are not bound to ex- 
amine the records of the guarantor 
company, which are private records, 
to ascertain whether its power has 
duly been exercised (Louisville, ete., 
R. Co. v. Louisville Trust Co., supra). 

6. Zabriskie v. Cleveland, etc., R. 
Co., 28 How. (U.S.) 381, 16 L. ed. 488; 
Cozart v. Georgia R., etc., Co., 54 Ga. 
379; State Bd. of Agriculture v. Citi- 
yee St. R. Co., 47 Ind. 407, 17 AmR 

[a] MTliustrations.—(1) Where a 
railroad company, empowered by a 
statute to execute a guaranty of bonds 
of another company under certain con- 
ditions, has executed such guaranty, 
it cannot urge its noncompliance with 
the conditions to defeat its liability 
thereon against bona fide holders of 
the bonds. Central Trust Co. v. Indi- 
ana, etc., R..Co., 98 Fed. 666, 39 CCA 
220 [certiorari den 178 U. S. 611 mem, 
20 SCt 1029 mem, 44 L. ed. 1215 mem]. 
(2) A guarantor railroad company is 
liable to the bona fide holder of bonds, 
although its charter contained no au- 
thority to make an accommodation 
guaranty, as it is within the corporate 
powers of the guarantor to sell and 
guarantee bonds held by it in the usu- 
al course of business, and particularly 
where the guaranty appeared on its 
face and from a circular of the gran- 
tor’s agent who sold the bonds to be 
such a contract as the company had 
power to make. Madison, ete., R, Co. 
v. Norwich Sav. Soc., 24 Ind. 457. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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trolled the transaction for his own benefit.7_ Even 
though the guaranty is ultra vires, the right of the 
holders of the securities to the benefit of a fund ere- 
ated as an incident to the guaranty has been recog- 
nized. A guaranty by one railroad company of 
the bonds of another, owned by the guarantor, is 
obligatory in favor of the purchaser of the bonds, 
on the faith of the guaranty, notwithstanding the 
guaranty may, in its inception, have been ultra vires.® 
It has been held that one who takes the bonds of a 
railroad company ‘on which is indorsed a guaranty 
of their payment by another railroad company is put 
on inquiry as to the relations between the companies 
which would reveal that the property of the com- 
pany issuing the bonds has been leased to the com- 
pany guaranteeing their payment.'® Some contracts 
have been construed as imposing a duty on a com- 
pany which agrees to furnish funds for payment of 
interest on the mortgage bonds of another company 
as imposing a direct duty on the promisor company 
to pay to, or through, the mortgage trustee sufficient 
funds to pay the interest on the mortgage bonds if 
the mortgagor company does not make provision 
therefor.*? 
7 Troy Trust Co. v. Columbus, 
etc., R. Co., 18 OhNPNS 298. 
8 Central R., ete., Co. v. Farmers’ 
L. & T. Co., 116 Fed. 700. 


9. Rogers Locomotive, ete., Works 
v. Southern R. Assoc., 34 Fed. 278: 


* 
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as permitting the bondholders to de- 
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[§ 602] 8. Liens Generally’2—a. Creation and 
Existence in General. A railroad company has a 
general power to give a lien on its property for pur- 
poses within the scope of the power conferred on it 
to construct and operate a railway,!® unless this 
power is expressly negatived by its charter or goy- 
erning statutes;'+ and an express power to borrow 
and give specified securities will not exclude this gen- 
eral power.t® In the case of a purely statutory lien 
it must be secured in the manner provided by the 
statute for that purpose.1* A statute which pre-+ 
cludes a railroad company from creating a lien which 
shall be valid and binding as against certain enum- 
erated classes of claims does not create a lien in 
favor of such claims.** 

[§ 603] b. What Law Governs. The validity and 
effect of railroad liens are determined by the law 
of the place where the property is situated on which 
the liens are sought to be enforeed.!8 ‘ 

[§ 604] c. Applicability of General Rules as to 
Construction and Operation. In the absence of stat- 
ute, liens on railroad property are governed by the 
rules regulating liens generally.1®° The rights and 
liabilities under a lien may be controlled by the con- 


ers [34 Cyc 353]. 


mand payment regardless of the con- 13. Charlebois v. Great North 
duct of the mortgagor company. Px| West Cent. R. Co., 9 Man. 1. ! 
p.. New York Equitable Trust Co., 231 14, Charlebois v. Great North 
Fed. 571, 145 CCA 457 [rev 231 Fed. | West, Cent. R. Co., supra. 

(3) The trustee in such case is 15. Charlebois. v... Great North 


Arnot v. Erie R. Co., 67 N. Y. 315 [aff 
5 Hun 608]. 

[a] Fact that on sale by guarantor 
consideration was not expressed did 
not affect the rights of the purchaser. 
Arnot v. Erie R. Co., 67 N. Y. 315 [aff 
5 Hun 608]. 

[b] Defenses of illegality and ul- 
tra vires.—(1) Where certain rail- 
roads, in order to increase transporta- 
tion, formed a coal company, the ne- 
gotiable bonds of which they guaran- 


teed, the guaranty containing a re-: 


cital that the railroad companies were 
the holders of such bonds, and the 
bonds were purchased by third per- 
sons for value, before maturity, and 
without notice of any defense there- 
to, it was held that the railroad com- 
panies were estopped from claiming 
the illegality of the guaranty agree- 
ment because it was part of a monop- 
olistic transaction. Higgins v. Hock- 
ing Valley R. Co., 188 App. Div. 684, 
177 NYS 444. (2) In such case a like 
rule was applied in respect of the 
claim of ultra_ vires. Higgins v. 
Hocking Valley R. Co., supra. 

10. Pigeon River R. Co. v. Cham- 
pion Fibre Co., 280 Fed. 557 [certio- 
rari den 260 U. S. 724 mem, 43 SCt 14 
mem, 67 L. ed. 482 mem]. 

il. New York Equitable Trust Co. 
v. Denver, etc., R. Co., 250 Fed. 327, 
162 CCA 397 [certiorari den 246 U. S. 
672 mem, 38 SCt 423 mem, 62 L. ed. 
932 mem]. ‘ 

[a] Construction and effect.—(1) 
An agreement by a railroad company 
in a contract to which such company, 
the mortgagor company, and the mort- 
gagee trustees were parties, involving 
the furnishing of funds by the first 
mentioned company for the payment 
of interest on the mortgage bonds by 
means of its purchase of the obliga- 
tions of the mortgagor company, im- 
posed a direct duty on the company 
which agreed so to furnish funds to 
pay to, or through, the trustee, under 
the mortgage, whatever part of each 
semiannual interest installment the 
mortgagor company did not provide 
and to charge such payment or pay- 
ments to a note account between the 
two companies. New York Equitable 
Trust Co. v. ‘Denver, etce., R. Co., 250 
Fed. 327, 162 CCA 397 [certiorari den 
246 U. S. 672 mem, 38 SCt 423 mem, 
62 L. e?. 932 mem]. (2) The contract 
in- question has also been construed 


not a mere custodian for the mort- 
gagor company but is a covenantee of 
a trust fund for the benefit of bond- 


holders. Ex p. New York Equitable 
Trust Co., supra. 
[b] What constitutes breach.— 


The action of a railroad company in 
expressly repudiating a contract by 
which it agreed to purchase obliga- 
tions of a mortgagor company in or- 
der to furnish funds for the payment 
of interest on the mortgage bonds un- 
less modified, and in refusing further 
performance, was a breach of the 
whole contract which gave the other 
party an immediate right of action for 
full damages. New York Equitable 
Trust Co. v. Western Pac. R. Co., 244 
Fed. 485 [aff 250 Fed. 327, 162 CCA 
397 (certiorari den 246 U. S. 672 mem, 
38 SCt 423 mem, 62 L. ed. 932 mem)]. 

[c] Measure of damages for a 
breach of the contract by repudiation 
of the entire contract was the present 
value of the continuing obligation, 
limited to the principal of the debt 
since the bonds were callable, dimin- 
ished by the amount which the bond- 
holders receive on foreclosure of the 
mortgage. New York Equitable Trust 
Co. v. Denver, etc., R. Co., 250 Fed. 
827, 162 CCA 397 [certiorari den 246 
U. S. 672 mem, 38 SCt 423 mem, 62 L. 
ed. 932 mem]. . ; 

[ad] Termination of contract.—(1 
The contract, to which the trustee for 
the mortgage bondholders was a par- 
ty, was not terminated by the action 
of the trustee in declaring the princi- 
pal due for defaults in payment of in- 
terest. New York Equitable Trust Co. 
v. Western Paic. R. Co.. 244 Fed. 485 
[aff 250 Fed. 327, 162 CCA 397 (certio- 
rari den 246 U. S. 672 mem, 38 SCt 423 
mem, 62 L. ed. 932 mem)]. (2) Nor 
was the contract terminated by the 
foreclosure of the mortgage. (New 
York Equitable Trust Co. v. Denver, 
etc., R. Co., 250 Fed. 327, 162 CCA 397 
Teertiorari den 246 U. S. 672 mem, 38 
SCt 423 mem, 62. L. ed. 932 mem]), (3) 
or by the sale on foreclosure (New 
York Equitable Trust Co. v. Denver, 
ete., R. Co., supra), (4) or by the re- 
pudiation of the contract by the pur- 
chaser on foreclosure (New York 
Equitable Trust Co. v. Denver, etc., R. 
Co., supra). 

12. Liens arising from manage- 
ment of road by receiver see Receiv- 


West Cent. R. Co., supra. i 
16. United States, etc., Trust Co. v. 

Western Supply, ete. Co., (Tex. Civ. 

A.) 109 SW 377. : 

17.. Chattanooga, ete, R. Co... v. 
Evans, 66 Fed. 809, 14 CCA 116; Walk- 
er’s Pet., 141 Tenn. 281, 209 SW 739. 

18. Midland Valley: R. Co. v. Mor- 
an Bolt, etec., Mfg. Co., 80 Ark. 399, 97 
SW 679; Barney, etce., Mfg. Co. vw 
Hart, 1 SW 414, 8 KyL 223; Nichols v. 
Mase, 94 N. Y. 160. 

[a] Mlustration.—The lien of a 
builder for the purchase price of cars 
made in another state and brought in- 
to the state of Kéntucky is governed 
by the laws of Kentucky. Barney, 
ete.,,, Mfg. Co.) VedHart, ti SWil44, 58 
KyL 223. 

{b] Demands not statutory lien in 
one state when presented in another 
state in which they would be statu- 
tory liens if they had arisen theré aré 
entitled to the same status as statu- 
tory liens. Blair v. St. Louis, ete., R. 
Co., 19 Fed. 861. : 

19. See Merriman v. Chicago, etc. 
R. Co., 66 Fed. 663, 14 CCA 36 (holdin 
that, where plaintiffs, by creditors’ 
bill, acquire a lien on an equity of re- 
demption on a railroad sold under 
foreclosure, they have no lien on 
bonds substituted for such equity in 
a suit between their debtor and thé 
purchaser in foreclosure to which 
they are not parties). 

[a] Equitable liens.—An agree- 
ment to build a branch road and con- 
vey it to the railroad company in 
consideration of the payment to the 
party so building of all the freights 
earned on Such branch until the cost 
is repaid creates an equitable lien on 
such freight which will be enforced 
against the receiver of the railroad 
company appointed in proceedings to 
foreclose a prior mortgage. Fidelity 
Ins., etc., Co. v. Norfolk, ete., R. Co: 
72 Fed, 704. 

[b] Guaranty by railroad company 
of payment of state bonds delivered to 
it, indorsed on the bonds, gives no lien 
for their payment upon its property, 
and does not prevent the company 
from giving a mortgage on its proper 
ty to secure bonds issued by it, a sale 
on the foreclosure of which gives title 
to the property. McKittrick v. Arkan- 
sas Cent. R. Co., 152 U. S. 478, 14 SCt 
661, 38 L. ed, 518. 


x 
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tract under which the particular lien is created.?° 
But where the lien is created by statute, the rights 
and liabilities thereunder are regulated by such stat- 


ute.*1 


[§ 605] d. Loss or Waiver of Lien—(1) In Gen- 
The loss or waiver of a lien on railroad prop- 
erty is, in the absence of statute, regulated by the 
rules governing liens generally.?? 
waiver of the right to a lien should be in clear, cer- 
tain, and unequivocal language.” 
lien on railroad property may be waived or lost by 
the acceptance of other security for the claim.*# 
But a contract for such security has the effect of a 
waiver only upon the performance of the contract,?° 
and where the contract is inconsistent with an in- 
tent to retain the lien;?® or, in some jurisdictions, 
only where it affirmatively appears that there was 


eral. 


20. Vermont, ete, R. Co. v. Ver- 
mont Cent. R. Co., 34 Vt. 1. 

[a] tien for rent.—Where, under 
a lease between two railroads, one 
furnished the money to complete the 
other, and, on such completion, was to 
take possession and operate the latter 
road, and was to have a lien on the 
tolls, fares, ete., of both roads as se- 
curity for the payment of the stipu- 
lated rent, the lien is enforceable for 
the rents in arrear on so much of the 
road as was constructed and used. 
Vermont, ete., R. Co. v. Vermont Cent. 
RCo, 34 Vite 1, 

21. Western North Carolina R. Co. 
Vi Drews 290 Ee Cas. o NO. 1%, 4345083 
Woods 691 [aff 103 U. S. 118, 26 L. ed. 
3271; Hill v. La Crosse, ete., Ra Co. 
11 Wis. 214. 

[a] Mortgage and statutory liens. 
—So far as a railroad company’s lia- 
bility for its property subjected to 
liens is concerned, there is no distinc- 
tion between a lien created by a mort- 
gage and a mechanic’s lien under the 
statute. Hill v. La Crosse, etc., R. 
Co., 11 Wis. 214. 

[b] Independent equity.—The lien 
of bondholders on railroad property 
created by statute is regulated by 
such statute notwithstanding without 
its aid a resulting equity would have 
arisen in favor of such bondholders. 
Western North Carolina R. Co. v. 
Drew, 29 F. Cas. No. 17,434, 3 Woods 
691 [aff 103 U. S. 118, 26 L. ed. 327]. 

22. See Sykes v. Brockville, etc., 
R. Co., 9 Grant Ch. (Ont.) 9 (holding 
that the right to a specific lien on de- 
bentures iS waived by a reference of 
all matters in difference to arbitration 
and an award in the lien claimant’s 
favor). 

fa] Gien for rolling stock fur- 
nished may be lost by delivering the 
stock of the company without making 
any special provision to receive a 
payment. Coe v. Pennock, 5 F. Cas. 
No. 2,942 [aff 238 How. 117, 16 L. ed. 
436]. 

[b] Consistency of liens.—A con- 
tract under which cars are furnished 
to a railroad company and providing 
for payment of the purchase money 
in monthly installments with the 
right in the vendor on default to take 
possession of the cars and sell, re- 
turning any surplus after payment of 
outstanding notes to the vendee, is 
not inconsistent with his lien for sup- 
plies under the statute, and the fact 
that such vendor puts his name on 
the cars as owner and records the con- 
tract as required in the case of con- 
ditional sales does not amount to a 
waiver of his statutory lien for sup- 
plies. Newgass v. Atlantic, ete. R. 
Co., 56 Fed. 676. 

Waiver, loss, or discharge of liens 
generally see Liens §§ 51-62. 

23. Kansas City Southern R. Co. v. 
Tansey, 41 Okl. 543, 139 P 267; Kan- 
sas City Southern R. Co. v. Wallace, 
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lien.?? 


A contractual 


A mechanie’s 


38 Okl. 233, 182 P 908, 46 LRANS 
112; Holm v. Chicago, ete., R. Co., 59 
Wash. 293, 109 P 799. 

[a] Marginal notation in bold 
type, on a subcontract, “Pay for la- 
bor and material,” in connection with 
a paragraph by which the subcontrac- 
tor agrees that no lien shall result 
from his failure to pay for labor em- 
ployed or supplies furnished by him, 
will not be construed as a waiver of 
the lien of the subcontractor for com- 
pensation. Holm y. Chicago, ete., R. 
Co., 59 Wash. 293, 109 P 799. 

[b] Provision in the principal con- 
tract (1) by which the contractor 
agrees to save the railroad free and 
harmless from liens for labor, mate- 
rial, and supplies in connection with 
a provision in the subcontract render- 
ing the subcontract subordinate to 
the provisions of the principal con- 
tract, and a further provision in the 
subcontract that no liens shall be filed 
until after the resident engineer has 
published his award, does not show a 
waiver of the subcontractor’s lien. 
Kansas City Southern R. Co. v. Tan- 
sey, 41 Okl. 543, 139 P 267; Kansas 
City Southern R. Co. v. Wallace, 38 
Okl. 233, 132 P 908, 46 LRANS 112. 
(2) Where the principal contract pro- 
vides that the completed work, when 
offered to the railroad for acceptance, 
shall be delivered free from any and 
all liens, claims, or encumbrances, a 
subcontractor is bound thereby and 
must be deemed to have waived his 
right to a lien. Brown Constr. Co. v. 
Central Illinois Constr. Co., 234 Ill. 397, 
S4 UNF) LO88afafi 137 aL. WAs 532) 5 C3) 
The fact that the railroad company’s 
contract with a construction company 
for work done in the construction of 
its roadbed provided that payment 
therefor was not to be made until the 
bonds of the railroad company were 
“sold or hypothecated” does not affect 
the right of laborers to a lien given 
by Rev. St. arts 3312, 3313, where such 
provision is not contained in the con- 
tract between such laborers and the 
construction company. Gulf, etc., R. 
Co. v. Winder, 26 Tex. Civ. A. 263, 63 
SW 1043. 

[c] Waiver held sufficiently defi- 
nite—The words ‘the completed 
work, when offered to the company for 
acceptance, shall be delivered free 
from any and all liens, claims or en- 
cumbrances of any description, other 
than the lien of the mortgage which 
the company proposes to place upon it 
as aforesaid,’ are a sufficiently defi- 
nite waiver of a lien. 
Co. v. Central Illinois Constr. Co., 234 
ae 397, 84 NE 1088 [afé 137 Ill. A. 
532]. 

24. Meyer v. Delaware R. Constr. 
Co., 100 U. S. 457, 25 L. ed. 593; Ohio 
Falls Car Mfg. Co. v. Central Trust 
Co., 71 Fed. 916, 18 CCA 386; Central 
Trust Co. v. Richmond, etce., R. Co., 68 
Fed. 90, 15 CCA 273, 41 LRA 458 [cer- 


Brown Constr.. 


[§§ 604-605 


an intent to look to such security and not to the 
A subcontractor’s lien, under some statutes, 
is independent of that of the principal contractor 
or of its waiver or loss.?§ 
tion of a particular fund, out of which payments 
under the contract are to be made, is not the giving 
of collateral security depriving the contractor of the 
right to a lien.?° 
may be lost by the failure of the claimants to pro- 
ceed to enforce it in the manner and within the time 
prescribed by the statute.°° 
the debt upon which a lien claim is based is taken, 
which is not payable until after the expiration of 
the statutory limitation of time for enforcement of 
the lien, it will be deemed that the lien is waived.*+ 
While a statutory lien may not follow the claim into 
the hands of a purchaser thereof,?? such a parting 


A provision for the crea- 


The priority of a statutory lien 


So, where a note for 


tiorari den 163 U. S. 679 mem, 16 SCt 
1199 mem, 41 L. ed. 310 mem]; Kilpat- 
rick v. Kansas City, etc. R. Co., 38 
Nebr. 620, 57 NW 664, 41 AmSR 741. 
Compare Flynn v. Des Moines, ete., 
R. Co., 63 Iowa 490, 19 NW 312 (hold- 
ing that the taking of collateral se- 
curity for an indebtedness does not 
prevent the party from obtaining a 
mechanic’s lien that he would be oth- 
erwise entitled to). 

25. Central Trust Co. v. Richmond, 
ete., Fi Co,, 68) Med? 905 Ls FCCANA es: 
41 LRA 458 [certiorari den 163 ae 
679 mem, 16 SCt 1199 mem, 41 L. ed. 
310 mem]; Baumbhoff v. St. Louis, 
etc., R. Co., 17L Mo. 120; 71 SW. 156; 
94 AmSR 770. 

26. Carriegie v. Lancaster, etc., R. 
Co., 3 OhS&CP 343, 1 OhNP 300 (hold- 
ing. however, that an agreement 
to extend the time of payment on the 
giving of additional security does not 
waive the lien). 

[a] Stipulation to pay out of cer- 
tain fund.—aA stipulation in a contract 
between a railroad company and a 
construction company that the former 
will pay the latter out of a certain 
fund is at most an appropriation of 
such fund, and is not such a taking 
by the construction company of a col- 
lateral security as to vitiate its me- 
chanic’s lien. Meyer v. Delaware R. 
Constr Coy, LOO UE S245.) wom laede 
593; Delaware R. Constr. Co. v. Dav- 
enport, etc., R. Co., 46 Iowa 406. 

27. Hale v. Burlington, etc., R. Co., 
13 Fed. 203, 2 McCrary 558; MclIl- 
heney v. Binz,-80 Tex. 1) 13°SW. 655, 
26 AmSR 705. 

28. Central Trust Co. v. Richmond, 
etc; R..Co., 68 Meds 90a COA Wise 
LRA 458 [certiorari den 163 U. S. 679 
mem, 16 SCt 1199 mem, 41 L. ed. 310 
mem]. 

29. Meyer v. Delaware R. Constr. 
Co., 100 U. S. 457, 25 L. ed. 593; Gales- 
burg, etc., Electric R. Co: v. Hart, 221 
Fed.7,.136 CCA 533. 

30. Interburban Constr. Co. v. 
Keifer Cent. State Bank, 76 Okl. 281, 
184 P 905. 

[a] Tlustration.— Where creditors 
of an insolvent railroad mortgagor, 
for which a receiver had been appoint- 
ed in a foreclosure suit, basing their 
right to have their claims adjudged 
liens prior to those of mortgagees, un- 
der Rev. L. (1910) §§ 3868-3871, 
failed to sue within one year from 
accrual of claims and to give defend- 
ant the statutory notice, and to in- 
tervene in the mortgagee’s suit to 
foreclose within one year after such 
accrual, their right to a preference 
lien over that of the mortgagees was 
barred by the limitation named in 
such sections. Interurban Constr. Co, 
v. Kiefer Cent. State Bank, 76 Okl. 
281, 184 P 905. 


31. Bryan College Interurban R. 
oe v. Kropp, (Tex. Civ. A.) 197 SW 
32. See infra § 634, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 605-608] 


with title as to result in the loss of a laborer’s lien 
is not shown by the fact that in delivering his claim 
to a third person for collection the lienor indorses 
the claim as evidence of the authority to collect and 
borrows a small sum thereon.?? Where a payment 
by the railroad to a firm of subcontractors left a 
balanee due to them from the general contractor 
equal to the amount of lienable demands, for labor 
performed for the subcontractors, a firm of labor 
claimants is not estopped to assert its lien, notwith- 
standing a member of the firm ‘was also a member 
of the firm of subcontractors and, as such, agreed 
to apply the payment to the discharge of labor 
claims.*# 

[§ 606] (2) Liens for Public Aid Granted. A 
lien in favor of a state for publie aid granted to a 
railroad company may ordinarily be released or 
waived by the state, by an act of the legislature,*® 
or by a ‘foreclosure under the st tatute;** or such 
release may be accomplished by way of a compro- 
mise, notwithstanding a constitutional prohibition 
against a release.®7 If a lien attaches in favor of 
the state alone, it may be released or postponed by 
the state, although the bonds which the lien secures 
are outstanding and unpaid;*° but where such lien 

33. Matzewitz v. Wisconsin Cent. [{ 
R. Co., 140 Wis. 643, 123 NW 121. 

34. Rankin v. Atchison, etc., R. Co., 
150 Mo, A. 32, 129 SW 755. 


35. See Stevens v. Memphis, etc., 
R. Co,, 114 VU. S. 663; 5 SCt974; 1098; 
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assembly shall have no power to re- 
lease the lien held by the state on any 
railroad does not prevent the state 
from making a compromise of any 
debt due it or to become due, although 
the constitutional ordinance adopted 
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also attaches in favor of the bondholders, it cannot 
be waived or postponed by the state alone.*®® 

[§ 607] e. Judgment Liens. A judgment against 
a railroad company becomes a lien upon its road and 
realty in the same manner as upon the real estate 
of a natural person,*® and cannot’ be displaced by 
the act of the railroad.41 Where a judgment is re- 
covered against the railroad company after its road 
has been sold under a mortgage foreclosure and the 
sale confirmed,*? or after its entire equity of re- 
demption has been extinguished by such a sale, and 
its property and franchises are in the entire pos- 
session and control of the purchaser as owner,** 
it does not become a lien at law on the road,** nor is 
it a hen in equity upon the fund arising from the 
sale where the proceeds are less than the mortgage 
debt.*° 

[§ 608] f. Liens for Right of Way or Land 
Granted. In accordance with the general rules goy- 
erning vendors’ liens,*® a vendor of land to a railroad 
company for a right of way or other purpose is enti- 
tled to the same lien upon the land sold for the un- 
paid purchase money as an ordinary vendor,*’ ex- 
cept where he accepts other security therefor’ with 
the intention to rely solely upon it for payment.** 

Oh.—Dayton, etc., R. Co. v. Lew- 
ton, 20 Oh. St. 401. 

Tex.—Howe v. Harding, 76 Tex. 17, 
13 SW 41, 18 AmSR 17; Hubbell v. 


Texas Southern R. Co., 59 Tex. Civ. 
A. 185, 126 SW 313. 


29 L. ed. 281 (recognizing rule). 

[a] Waiver and_ substitution.— 
Where a state, in full possession of a 
railroad, upon an express trust to 
continue until state bonds loaned to 
the company are paid or exchanged, 
empowers by an act of legislature a 
county of the state to loan its bonds 
‘to the company and authorizes the 
commissioner receiving the reduced 
earnings to pay into the county treas- 
ury a Sufficient sum to meet the inter- 
est on the county bonds, the state 
thereby waives its lien pro tanto in 
favor of the county, which becomes 
substituted thereto. Ketchum v. Pa- 
cific R. Co., 14 F. Cas. Nos. 7,739, mole 
4 Dill. 78, 87 note [aff 101 U. S. 306, 
25 L. ed. 999]. 

[b] Missouri acts of 1865 and 1881, 
authorizing the Hannibal, etc., R. Co. 
to issue bonds secured by. a mortgage. 
superior to the lien of the state for 
aid granted provided that the pro- 
ceeds of the bonds be paid to the state, 
are not in conflict with Const. (1875) 
art 4 §§ 50, 51, prohibiting the legisla- 
ture ‘‘to release, or alienate the lien 
held by the State from any railroad 
or in any wise change the tenor or 
meaning, or pass any Act explanatory 
thereof; but the same shall be en- 
forced in accordance with the original 
terms upon which it was acquired.” 
Rolston y. Crittenden, 120 U. S. 390, 7 
SCt 599, 30 L. ed. 721 [aff 10 Fed. 254, 
3 McCrary 332]. But see 37 Mo. 139 
(answers to questions propounded by 
.Governor Fletcher, June 27, 1866). 

- [e] New York Act Dec. 14, 1847 (L. 
[1847] ¢ 471), entitled “An act to re- 
lease the prior lien of the state on the 
Hudson and Berkshire Railroad” did 
not release, reduce, or compromise the 
debt created against such company by 
Act April 28, 1840 (L. [1840] e 178), 
passed for the aid of such company, 
nor did such act release from the mort- 
gage to the state created by the latter 
act any of the property covered by 
that mortgage. Darby v. Wright, 6 
Ey Cas: Noe 3357473) Blatcht, 170; 

; 36. Stevens v. Memphis, ete. R. 
Coy ITA TW. SH663755 Sct 974, 1098, 29 
L. ed. 281. 

87... Woodson v. Murdock, 22 Wall. 
CU. S.) 351, 22 L. ed. 716 (holding that 
the provision of the Missouri consti- 
tution: which ordains that the general 


at the same time as the state constitu- 
tion relating to the payment of state 
and railroad indebtedness, after pro- 
viding for a sale by the state of any 
railroad in debt to it, and for the pos- 
Sible case of a purchase by the state 
of the road, provides for a sale of the 
road after the state has so become 
owner, ordaining in such case “that 
no sale shall be made without reserv- 
ing a lien for all sums remaining 
due’’). 

38. Stevens v. Memphis, etc., R. 
Go., 114 U.S. 663, 5 SCt 974, 1098, 29 
L. ed. 281 [dist Hand v. Savannah, 
6tC kt. CO: La Sa Coad: 

39. Gibbes v. Greenville, ete, R. 
Co., 13 S. C. 228; Hand vy. Savannah, 
Gio 1st, Copenh Sy Onesie’ 

40. Ludlow v. Clinton Line R. Co., 
15 F. Cas. No. 8,600, 1 Flipp. 25; Bar- 
nett v. East Tennessee, etc., R. Co., 
(Tenn. Ch. A.) 48 SW 817 

{al Rule applied.—Where, after 
negligent injury of a person by a 
railroad, but two years before judg- 
ment therefor against it, it, being in- 
solvent, sells all its property to an- 
other railroad in consideration of the 
guaranty of its bonded indebtedness, 
the full value of the property, and its 
stockholders receive nothing for their 
stock, there being no consolidation of 
the companies, the judgment is not a 
lien on the property, under Pub. Acts 
(1899) No. 110, declaring that claims 
arising out of personal injury from 
negligence of a railroad shall, after 
judgment is obtained therefor, be a 
lien on all its property, superior to 
all other liens except those for labor. 
Kaiser v. Detroit, ete.,:R. Co. 169 
Mich. 254, 135 NW 256. 

Lien of judgments generally see 
Judgments §§ 870-975 

41. Continental, etc., Sav. Bank v. 
Muscatine, etc., R. Co., 202 Iowa 579, 
210 NW 787, 50 ALR 139. 


40 setireyanyavboran, « LOl Ua. 9S. 
285, 25-L. ed. 785. 
43, » Baltimore Trust, ete., Co. v. 


Hofstetter, 85 Fed. 75, 39 CCA 35. 

44, Jeffrey Ve Moran, TOI WS: 285, 
Coe east So. 

Jeffrey v. Moran, supra. 

46. See generally Vendor and Pur- 
chaser [39 Cyc 1787]. 

47. Ark.—Springfield, etc., R. Co. 
v. Stewart, 51 Ark. 285, 10 SW 767. 


W. Va.—Hempfield R. Co. v. Thorn- 
burg, 1 W.Va. 261, 

Eng.—Wing v. Tottenham, etc., R. 
Co., L..B. 3 Ch. 740; St. Germans Vv. 
Crystal Palace R. Co., iOh dese wll Toy. 
al Winchester v. Mid-Hants R. Co., 

R. 5 Eq. 17; Walker v. Ware, etc., 
E Co., L. R. 1 Wr L535 Beav. 52, 
55 Reprint 813; Keane v. Athenry, 
etc., R. Co., 19 Wkly. Rep. 48, 318. 

[a] Although legal title is still re- 
tained, the vendor may have an equi- 
table Men. Dayton, ete, R. Co. v. 
Lewton, 20 Oh. St. 401. 

{b] Right to use land.—A sale of 
the right to use land for the purpose 
of a railway, as distinguished from 
a sale of the land itself, will not sup- 
pole a vendor’s lien. Lexington, etc., 

. Co. v. Fain, 1 Ky. Op, 618. 

[c] One conveying right of way 
without retaining claim “against the 
company or lien on the land for the 
price cannot call to account the treas- 
urer of a fund raised by voluntary 
subscription for the purpose of plac- 
ing the road in the company’s hands, 
free of encumbrance. Crisman wv. 
Smith, 44 N. J. Hq. 238, 14 A 484. 

[d] That railway against which 
such lien exists is purchased by an- 
other company under statutory au- 
thority does not deprive unpaid own- 
ers of any lien they had for the price 
of land theretofore sold to the old 
company. Paterson v. Buffalo, etce., 
RCo, 17) GrantiCh nOnkt 52 1¢ 

[e] Entry by company under 
Lands Clauses Consolidation Act § 35 
does not deprive the vendor of his 
lien. Walker v. Wade, etc., R. Co., L.° 


JR. 1) ig.7195,- 35 Beav. 52), 55 Reprint 


813. 

Lien of award or judgment for dam- 
ages in condemnation proceedings — 
see Eminent Domain § Bek 

48. Springfield, ete., Com iv: 
Stewart, 51 Ark, 285; 10 sw 767. 

Rey | Payment of money as security, 
under an agreement entered into be- 
fore the price is determined, does not 
deprive the vendor of his lien. Walker 
Vi Ware reves RY Conciln Ris iG al Slog 
35 Beav. 52, 55 Reprint 813. 

[b] Rights and franchises of rail- 
road company do not prevail over 
vendor’s lien; and where land is sold 
to a railroad company for the pur- 
poses of the road, and a mortgage 


810 [51 C.J.] 


This lien attaches as well where the sale is by opera- 
tion of law as where it is by voluntary 
and attaches against the vendee and all subsequent 
A lien for right of way 
is on the whole line of road and not only upon the 


purchasers with notice.°° 


particular piece of ground sold.>+ 


same remedies exist for enforcing such lien as in the 
case of a vendor to other persons.°? 
in payment, as in other eases, the vendor may have a 
sale of the land,°* although the railroad is actually 
made and ready for traffic,°>+ and may have a re- 
ceiver appointed of the rents, issues, and profits of 
the land, until the sale, for the purpose of enforcing 
The unpaid vendor may also be entitled 
to an injunction restraining the company from run- 
ning trains or otherwise using the land, where the 
land is unsalable or he cannot otherwise recover his 
purchase money;°® but as this remedy renders the 
land useless to both parties, it ordinarily will not be 
granted until a sale, or at least until all reasonable 


the lien.®® 


taken to secure the unpaid purchase 
money, the lien is not thereby lost. 
alt v. Erie, etc., R. Co,, 14 Grant Ch. 
Ont.) 499, 15 Grant Ch. 637. 


gis Mims v. Macon, etc., R. Co., 3 
a. 3. 

50.' Mims v. Macon, ete, R. Co., 
supra. 

51. 


Crosby v. Morristown, etc., R. 
0., (Tenn. Ch. A.) 42 SW 507. 

52. See Wing v. Tottenham, 
Fee Co. laa. ov Chr, 7-40. 

53. Munns v. Isle of Wight R. Co., 
L. R. 6 Ch. 414 [rev L. R. 8 Hq. 653]; 
Wing v. Tottenham, etc., R. Co., L. R. 

Ch. 740; Lycett v. Stafford, etc., R. 

es ta Fe 13 gq. 261; Walker Vv. Ware, 

BaCo,, Wivkt.al hdd 95,0385 Beav. 
e, "55 Reprint 813; Keane v. Athenry, 
Ry Coe Ld Wkly. Rep. 43, 318. 
8h Munns vy. Isle of Wight R. Coz 

R. 5 Ch. 414 [rev L. R. 8 Ea. 6531; 
Wars v. Tottenham, etc., R. Co., L. R. 
8 Ch. 740. 

fa]. Effect of sale.—Land of a rail- 
road company sold to enforce the ven- 
dor’s lien for unpaid purchase money 
fs sold free from all claims of the 
public to use itas a highway. Munns 
; Isle of Wight R. Co., L. R. 5 Ch. 


¥. 
4 

55. Munns vy. Isle of Wight R. Co., 
Ln ited ow Ob. 414°) St. Germans _v. 
Crystal Palace R! Co., lL. R. 11 Ka. 
5 
XL. 


etc., 


68; Winchester vy. Mid-Hants R. Co., 
R. 5 Eq. 17. 

656. Allgood v. Merrybent, ete., R. 

o., 38 Ch. D. 571; Winchester v. Mid- 
ants R. Co., R.5' Eq. 17. See 

osens v. Bagnor R. Co., L. R. 1 Ch. 


694. 

57. Munns v. Isle of Wight R. Co., 

R. 5 Ch. 414 [rev L. R. 8 Eq. 653]; 
ell v. Northampton, ete., R. Co., L. 

+ 2'Ch, 4005* Liycett:v. Stafford, etc., 
Co., L. R. 13 Eq. 261; Williams v. 
Aylesbury, ete.) Re Co 28 ET Rep: 
WN. S. 547;' Keane v. Athenry, etc., R. 
Co., 19 Wkly. Rep. 43; 318. 

58. Car trusts and car trust secur- 
ities: 

Defined see Car Trust 10 C. J. p 1245. 
Effect of receivership see infra § 852. 

Preference of claims in receivership 
see Receivers [34 Cyc 352, 359] 

59. See cases infra note 60. 

60. Newgass v. Atlantic, ete, R. 
Co., 56 Fed. 676; Real Est. Bank, etc., 
Co. v. Baldwin Locomotive Works, 145 
‘Ga, 831, 90 SE 49; Barney, etc., Mfg. 
Co. v. Hart, 1 SW 414, 8 KyL 223. 

fa] Place.—An instrument falling 
within Civ. Code (1910) §§ 2791, 2792, 
relating to contracts for lease of roll- 
ing stock of railroads, should be re- 
corded in the state where the principal 
office of the railroad company is situ- 
ated, and not where the individual les- 
see may reside if he owns or operates 
the reilroad. Real Est. Bank, etc., Co. 
vy. Baldwin Locomotive Works, 145 Ga. 
831, 90 SE 49. 
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contract,*® 


Ordinarily, the 
Upon default 


erty.°* 


[b] Contract by foreign corpora- 
tions.—(1) Ga. L. (1889) p 188, in- 
validating contracts for the sale of 
rolling stock made, or to be made, to 
the owner or operator of a railway 
within the state of Georgia, with 
reservation of title, and requiring 
such contracts to be recorded within 
six months after execution, has no 
application to such a contract made 
before the passage of such act by two 
foreign corporations outside of the 
state, for the sale of rolling stock to 
be used within the state. Central 
Trust Co. v. Marietta, etce., R. Co., 48 
Fed. 865, 1 CCA 130. (2) Code (1907) 
§ 3393 provides that contracts for con- 
ditional sale of railroad rolling stock 
must be recorded in the office of the 
judge of probate of the county in 
which the vendee or lessee corpora- 
tion has its principal office or place of 
business, and if it has none in the 
State, then in the office of the secre- 
tary of state. A foreign railroad had 
its principal place of business in an- 
other state, but had specified as its 
principal place of business in this 
state the city of Montgomery, under 
the requirements of §§ 3642-3658 re- 
lating to foreign corporations. It was 
held that the proper place for record- 
ing contracts of conditional sale of 
rolling stock was in the office of the 
judge of probate of Montgomery 
County, and not in the office of the 
secretary of state, in view, generally, 
of §§ 3383-3395, relating to record of 
conveyances and loans. Cobb v. Geor- 
ie Cent.AR..Co.; 208) Alas 4 98ers 

[ce] Tien for rolling stock reserved 
by contract under Va. Code § 2462 is 
in no wise inconsistent with the exist- 
ence of a lien under § 4025, which 
gives to all who furnish supplies 
necessary to the operation of a rail- 
way ‘“a prior lien on the franchise, 
gross earnings, and all the real and 
personal property” of the road upon 
condition that the claim be recorded 
as required by § 2486. Newegass v. 
Atlantic, etc., R. Co., 56 Fed. 676. 

[d] Sufficiency for recordation.— 
A lease of railroad equipment, execut- 
ed in Pennsylvania for the lessor com- 
pany by its president and secretary, 
reciting that the lessor constituted 
the secretary its attorney, the ac- 
knowledgment of which by the secre- 
tary is certified by a commissioner of 
deeds for Georgia in Pennsylvania, is 
sufficient for record. Real Hst. Bank, 
etc., Co. .v. Baldwin Locomotive 
Works, 145 Ga. 831, 90 SE 49. 

[e] Railroads to which applicable. 
—Civ. Code (1910) §8§ 2791. 2792, re- 
lating to the recording of a condi- 
tional sale contract for railroad equip- 
ment, apply not only to railroads duly 
chartered, but railroads, whether 
chartered or not, in the operation of 


| 


athe 


Ae gras was = 


[$§ 608-610; 


efforts have been made to sell the land.°? 
[§ 609] g. Liens for Rolling Stock.°* 
ity and effect of a lien for rolling stock furnished to 
a railroad company under a contract of sale reserving 
title depends upon its compliance with the require- 
ments, if any, imposed by statute.®® 
ple, with regard to recordation.®° 
[§ 610] h. Liens for Loans or Advances. 
absence of a statute providing therefor, or of cireum- 
stances giving rise to a lien under general equitable 
principles,*! an advance or loan of money to a rail- 
‘road will not give rise to a hen.°? 
cumstances attending an advance or loan to a rail- 
road company may be such as to impose a lien upon 
its property for the amount thereof,°* as where it 
is made under an agreement that the loan shall be 
secured by a mortgage or deed of trust upon the prop- 
Where, under an arrangement scaling down 
a railroad company’s indebtedness, a creditor sur- 
renders his bonds and receives new ones for all ex- 


The valid-- 


As, for exam- 


In the 


However, the eir- 


which cars and locomotives are essen- 
tial. Real Est. Bank, etc., Co. v. Bald- 
win Locomotive Works, 148 Ga. 821, 
98 SE 486. 

61. once ple liens generally see 
Liens §§ 18-28 

62. U.S. Trust Co. v. Western Con- 
tract Co., 81 Fed. 454, 26 CCA 472. 

[a] Creditor of holding corpora- 
tion.— One loaning money to a com- 
pany owning all the stock of a rail- 
road company cannot, as a party to an 
equitable proceeding against the rail- 
road company alone, be allowed, by 
virtue of his right as an alleged credi- 
tor of the railroad company, payment 
of the loan out of earnings of such 
company which came into the hands 
of the receiver while the road was 
being operated by him, although the 
receiver had previously used portions 
of such earnings in paying interest to 
the bondholders secured by the mort- 
gage, and in making betterments and 
improvements on the railroad prop- 
erty which largely increased the value 
of the bondholders’ security. Macon 
Exch. Bank vy. Macon Constr. Co., 97 
Ga. 1, 25 SE 326, 33 LRA 800. 


63. Farmers’ L. & T. Co. v. Stutt- 
gart, 92 Fed. 246. 
[a]. Payment of taxes at the re- 


quest of the company will create such 
alien. Farmers’ L. & T. Co. v. Stutt- 
gart, 92 Fed. 246. 

64 U.S. Fidelity etc., Co. v. Fidel- 
ity Trust Co., 49 Okl. 398, 153 P 195; 
Carter v. Sapulpa, etc., R. Co., 49 Okr. 
471, VbaioP 853 : 

[al Agreement to set apart bonds. 
—The fact that complainants and oth- 
ers subscribed to a fund for the con- 
struction of a railroad, on an agree- 
ment by defendant that certain bonds 
should be set apart for, and delivered 
to, them, is probably sufficient to es- 
tablish an equitable lien in complain- 
ants’ favor. Badgerow v. Manhattan 
Trust Co., 64 Fed. 931. ; 

{[b] Attempted rescission.— That a 
railway company, the borrower, 
through its directors, by resolution, 
attempted to rescind former resolu- 
tions binding it to give corporate 
bonds as collateral, on which resolu- 
tion the lender relied in making the 
loan, does not impair his right to an 
equitable lien on the company’s as- 
sets. Carter v. Sapulpa, etc., R. Co., 
49 -Okl. 471, 153 P 853) 

{e] Failure to certify bonds.— 
That bonds of the borrower were not 
certified by the trustee as required by 
the deed of trust securing payment 
of the bonds, and hence were not de- 
livered, does not defeat the lender’s 
equitable lien arising from a clear in- 
tent to give security, where the se- 
curity was not dependent on the man- 
ner of execution and certification of 
the bonds. Carter v. ar aaa ete., ‘R. 
Co., 49 Okl. 471, 153 P 853. 


Fos later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. same title, page and note number, 
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cept a small portion of the reduced indebtedness to 
him, he is entitled to a lien equal to that of other 
bond and mortgage creditors for the whole amount 
But an agreement by a railroad com- 
pany to prefer its bondholders in the disposition of 
a certain fund gives them no lien on such fund.*® 

Under some stat- 
utes a person is entitled to a lien for any loss or dam- 
age to the person or property sustained from a rail- 
road upon his compliance with the statutory require- 
Where a railroad fails to perform cove- 
nants which it has entered into in connection with a 
grant of land to it for railroad purposes, the gran- 
tor may be entitled to a lien in the nature of a ven- 
dor's lien for the resulting damages,°®* 


due him.®® 


[§ 611] *i.. Liens for Damages. 


ments.°? 


ple, 


65. Blair v. St. Louis, etc., R. Co., 
23 Fed. 524. 
66. Newby v. Oregon Cent. R. Co., 


18 F. Cas. No. 10,144, Deady 609. 

67. See statutory provisions. 

faj] Postponement of mortgage.— 
(1) A statute declaring that no rail- 
road company shall have power to 
give a mortgage. which shall be valid 
against judgments and decrees for 
damages occasioned to persons or 
property in the operation of the road 
does not create any lien in favor of 
such claims but merely postpones the 
mortgage to them, and hence a pur- 
chaser at a foreclosure sale takes the 
property free from liability for such 
claims, unless they have become liens 
by contract or some legal proceeding. 
Baltimore Trust. etc., Co. v. Hofstet- 
ter, 85 Fed. 75, 29 CCA 35. (2) Thusa 
judgment for personal injuries, ren- 
dered pending a general creditors’ suit 
to wind up the affairs of the company, 
and in which a receiver was appoint- 
ed, and the property sold, and notice 
to present claims published, is nota 
lien on the assets of the company 
which can be enforced against a pur-. 
chaser at the receiver’s sale. Barnett 
v. Bast Tennessee, etc., R. Co.. (Tenn. 
Ch. A.) 48 SW 817. (3) The right of a 
claimant to resort to the property 
does not attach thereto until he has 
secured a lien by judgment or con- 
tract. Gulf; etc., R. Co. v. Hill Mfg. 
Co., 127 Miss. 644, 90 S 358. (4) How- 
ever, a claim for damages for per- 
sonal injury, which has not been re- 
duced to judgment but has been 
liquidated by settlement by the re- 
ceivers, is entitled to priority over 
mortgages. Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 286 Fed. 425. 

[b] Effect of receivership.—Under 
a statute by which the lien granted 
inheres not in the judgment, but in 
the loss or damage to the person or 
property for which a liability may 
exist, where an action is begun in the 
state court for damages before suit is 
commenced in the federal court for 
the anpointment of a receiver, the lien 
is not defeated by the fact that judg- 
ment is not recovered until there- 


after. North American Co. v. St. 
Louis, ete., R. Co., 246 Fed. 260. 
[ce] Extraterritorial operation.— 


(1) The legislature cannot give an 
extraterritorial effect to a statute im- 
posing a lien for loss or damage sus- 
tained through the operation of a rail- 
road, for which a liability may_ exist 
at law. Chicago, etc., R. Co. v. Smith, 
128 Ark. 223, 193 SW 791. (2) Such a 
lien attaches only to the property de- 
scribed by the statute which is situat- 
ed within the state. Chicago, etc., R. 
Co. v. Smith, supra. 

[d] Place of injury.—Under a 
statute providing that every person, 
who shall sustain loss or damage to 
person or property from any railroad 
for which a liability may exist at 
law, shall have a lien. the right to a 
Men exists although the injury is sus- 
tained outside of * the ‘state. North 


where the railroad fails to construct its road in 
the manner agreed upon,®® or fails to fence and build 
crossings along or over the right of way,’ although 


RAILROADS 


General. 


as, for exam- 
ated.7® 


American Co. v. St. Louis, ete., R. 
Co., 246 Fed. 260. But see Chicago, 
etc., R. Co. v. Smith, 128 Ark. 223, 193 
SW 791 (holding that it must be as- 
sumed that the lien was intended for 
the benefit of the class of persons 
named in the statute, whose cause of 
action and right to a judgment arose 
within the state). 

fe] Nonresidents.—Where the 
benefit of the statute, or the remedy 
granted under it, is not limited to citi- 
zens and residents of the state, a lien 
may be had for an injury sustained by 
one who was not at the time a resi- 
dent of the state. North American 
ve v. St. Louis, etc., R. Co., 246 Fed. 


[f] Limitations.—(1) A provision 
m 2 statute conferring a lien, requir- 
g that suit shall be brought on the 
retin or that the claim shall be filed 
with a receiver within a year, creates 
a condition upon the performance of 
which the right to the lien rests. St. 
Louis, etc., R. Co. v. Ingram, 124 Ark. 
298, 187 SW 452. (2) Where an em- 
ployee sued a railroad for injuries 
within a year after the injury, and 
after judgment in his favor is re- 
versed on appeal he takes a nonsuit 
and brings a new suit more than a 
year after the injury, he is not en- 
titled to a lien. St. Louis, etc. R. 
Co. v. Ingram, supra. 

{g] Finding.—(1) Where the stat- 
ute provides that the lien shall not be 
effectual unless suit is brought with- 
in a specified time after the claim 
shall have accrued, it is necessary 
that the court make a finding and.an 
adjudication that suit was brought 
within the time specified in order that 
a judgment may be feces, for the 
lien. St. Louis, ete., R. Co. v. Brat- 
ton, 93 Ark. 234, 124 SW 752. (2) 
Where the court. fails to make such 
determination, the judgment cannot, 
after the term at which it was pro- 
nounced, be amended so as to incor- 
porate the matter therein. St. Louis, 
etc., R. Co. v. Bratton, supra. 

{h] Personal judgment against 
purchaser.—A lien created by Kirby 
Dig. §§ 6661-6663, in favor of persons 
sustaining loss or damage to person 
or property, against railroads causing 
such loss or damage, does not entitle 
a person injured to a personal judg- 
ment against a purchaser of the rail- 
road subject to the lien where such 
purchaser is not otherwise liable on 
the claim. Kansas City Southern R. 
Co. v. King, 74 Ark. 366, 85 SW 1131. 

{iJ Justice of peace has no juris- 
diction to declare and enforce such 
a lien unless it is expressly conferred 
upon him. Kansas City Southern R. 
Co. v. King, 74 Ark. 366, 85 SW 1131; 
Winter v. Iowa Cent. R. Co., 111 Iowa 
342, 82 NW 760 (holding, however, 
that under Code [1873] § 1309, making 
a judgment against a railroad com- 
pany for injuries a lien on the prop- 
erty of the corporation situated in the 
county. where the judgment is ob- 
tained, such judgment is not a lien on 


[51°C.3.] Sit 


a failure to build fences as agreed upon does not en- 
title such owner to a lien for a trespass outside the 
right of way,’! or for damages caused by negligent 
construction of the road.7? ° 
this lien is confined to that portion of the road cov- 
ered by the contract.7* 

[§ 612] j. Liens for Public Aid Granted—(1) In 
Where the federal or state government 
grants aid to 4 railroad company by cuaranteeing 
its bonds or by authorizing an issuance of federal, 
state, or county bonds in aid of the company, it does 
not thereby acquire a lien on the property of the 
railroad company,’* unless the statute authorizing 
such guaranty or issue expressly provides for such 
a lien,?® or the terms of the statute are such as clear- 
ly show an intention that such a lien should be cre- 


It has been held that 


[§ 613] (2) Nature and Extent of Lien. , The na- 


the property where it is afterward re- 
versed and the property sold beforé 
the recovery of a second judgment). 

[ij] Repeal—An amendatory act 
giving a lien to persons other than 
those provided for in the original act, 
and repealing all laws in conflict 
therewith, is not a repeal of the orig~ 
inal statute in so far as rights, previ- 
ously accrued under provisions rein+ 
corporated in the amending act, aré 
concerned. State Trust Co. v. Kansas 
City, ete., R. Co., 115 Fed. 367. 

68. Dayton, etc. R. Co. v. Lewton, 
20 Oh. St. 401; Levy v. Tatum, (Tex. 
Civ. A.) 43 SW 941. 

Vendor’s lien see supra § 608. 

69. Dayton, etc., R. Co. v. Lewton, 
20 Oh. St. 401; Levy v. Tatum, (Tex. 
Civ. A.) 43 SW 941. 

[a] Failure to construct cattle 
guards in compliance with the cons 
tract may give rise to an equitable 
lien for the damages occasioned. 
Bree etc., R. Co. v. Lewton, 20 Ohi 


St 

70. Hull v. Chicago, ete., R. Co., 65 
Iowa 713, 22 NW 940; Davies v. St 
Louis, etc., R. Co., 56 Iowa 192, 9 N 
Lis Varner v. St. Louis, etce., "R. Co:, 
55 lowa 677, 8 NW 634. 

71. Hull v. Chicago, etc., R. Co:, 
65 Iowa 713, 22 NW 9 

72. Hull '-v. Guiciees ete, R. Cos 
supra; Tolle v. Owensboro, ete., R3 
Co., 111 Ky. 623, 64 SW 455, 23 Ky.’ L, 
864 (holding that no lien exists upon 
a railroad for damages recovered by 
temporary injuries resulting fron 
negligence in the construction of thé 
road, as from the negligent failure té6 
construct a sufficient culvert under 
an embankment). 

73. Davies v. St. Louis, etc., R. Co. 
56 Iowa 192, 9 NW 117; Varner v. St; 
pepe etc., R. Co., 55 Iowa 677, 8 NW 

74. McKittrick v. Arkansas. Cent. 
R. Co., 152, U. S.473,'14 SCt 661, 38 L, 
ed. 518 (holding that the Arkansas 
acts of July 21, 1868, and April 10, 
1869, did not create a lien on the prop- 
erty of a railroad company for whosé 
benefit state bonds were issued, and 
that neither the state nor ‘its bond 
holders were entitled to sequestra~ 
tion of the income and revenue aris- 
ing from the property in the hands of 
the purchasers thereof under fore- 
closure of mortgage). 

75. Wilson v. Boyce, 92 U. S. 320, 
23 L. ed. 608; Wilson v. Ward’s Lum=-= 
ber Co., 67 Fed. 674 [app dism 84 Fed. 
1023 mem, 23 CCA 689]; Knevals v: 
Florida Cent., etc., R. Co., 66 Fed. 224; 
13 CCA 410 [certiorari den 159 Un Ss 
257 mem, 15 SCt 1040 mem, 40 L. ed. 
147 mem]; Coltz Vv; Barnes, 64 Ala. 
108; Gibbes v. Greenville, ete, Ry 
Co., 13 S. C. 228; McGraw v. Memphis, 
etc., R..Co.,.-5 Coldw. (Tenn.) 434. 

76. Tompkins v. Little Rock, etc., 
R., 'Co.,/ 125, U.S. 109, 8: SCt. 762 78a tas 
ed, 615 [aff 18 Fed. 344, 5 McCrary, 
597, and rev 21 Fed. 370, 15 Fed. 6]; HM 
S. v. Kansas Pac. R. Co., 99 U.S. 455, 
25 L. ed.289; U. S. v. Central Pac. R, 
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ture and extent of such a lien depends upon the word- 
ing of the statute under which it arises.77 Such a 
lien ordinarily operates as a specific appropriation 
of the property of the company to the payment of 
the bonds, on default of principal and interest;7® 
and is not restricted to the portion of the road then 
finished, or to the property then owned by the com- 
pany, but extends to the entire road, its franchises, 
and all the property then belonging to it or after- 
ward acquired.’? 

{[§ 614] (8) Persons Entitled to Benefit of Lien. 
Where bonds are issued by a state in aid of a railroad 
company, such bonds become the debt of the state 
and the statutory lien in its favor does not inure to 
the benefit of bona fide holders of such bonds,®® un- 
less the terms of the statute extend such lien to 
them; nor does an indorsement by a railroad com- 
pany of such bonds give a lien to holders thereof.*? 
But on the other hand it is held that, since a creditor 
is entitled to all securities or franchises which the 
surety may receive from the principal debtor, the 
statutory lien arising upon an indorsement of rail- 
road bonds by the state is a security for the payment 
of the indorsed bonds and operates as a specific 
appropriation of the property and franchises of the 
railroad company to their payment which the bond- 
holders may enforce whenever default shall be made 


Co., 99 U. S. 449, 25 L. ed. 287 [rev 
25 EF. Cas. No. 14,763, 4 Sawy. 341]. ver 
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payment of the bonds). 88. 
Wilson v. Ward Lumber Co., 


[§§ 613-615 
by the company in the payment of the principal or 
interest.8? The summary remedies given by stat- 
ute for the enforcement of the liens of the state to 
secure it against loss by reason of its indorsement 
of the bonds of a railroad company can only be ex- 
ercised by the state;** but where the state has failed 
to exercise such remedies and disclaims its liability 
for the indorsed bonds, such statutes afford no obsta- 
cle to a resort to a court of equity by the bondholders 
for the enforcement of the statutory lien for their 
benefit,*> and the fact that the state cannot be made 
a party to the suit, no relief being asked against 
it, does not affect the jurisdiction of the court or 
the equity of the bill.8® Where such bonds, issued 
in exchange for railroad bonds secured by a statu- 
tory mortgage, are declared invalid, the holders of 
the bonds may, in equity, enforce the mortgage for 
their own benefit.®? 

[§ 615] k. Liens for Labor or Supplies**°—(1) In 
General. Independently of statute, a person sell- 
ing goods to a railroad company may have a lien 
thereon for the unpaid purchase money so long as 
he retains actual or constructive control of the 
goods ;°® or an equitable lien for services or supplies 
furnished may arise by virtue of the contract between 
the railroad company and the party furnishing 
them.®® But, in the absence of a statute authoriz- 


Liability for work, labor, or 
materials used in construction of road 


See Cincinnati v. Morgan, 3 Wall. (U. 
S.) 275, 18 L. ed. 146 (holding that, to 
acquire such a lien upon the corpus 
of the road, as against all mortgages 
and encumbrancers, it is necessary 
that the statute express in terms not 
doubtful the intention to give a lien). 

[a] Statute held to create lien.— 
The Missouri Act of Jan. 7, 1865, 
authorizing the county of St. Louis to 
issue its bonds for a certain amount to 
aid in the construction of a certain 
railroad and providing that the fund 
‘commissioners of the railroad com- 
pany, or the person having the cus- 
tody of its bonds, should, every month 
after issuance of such bonds, pay to 
the county out of the earnings of the 
railroad a certain sum to meet the 
interest on the bonds, created on its 
acceptance by the company and the 
county, an equitable lien or charge in 
favor of the county on the earnings of 
the railroad to the extent necessary to 
meet the interest on the bonds as it 
; accrued. Ketchum vy. St. Louis, 101 
Wise 00622 5a, ed= 999: 

[b] Where state bonds so issued 
are void, they do not create a lien on 
railroad property in favor of the state. 
Tompkins v. Little Rock, etc., R. Co., 
125 U. S. 109, 8 SCt 762, 31 L. ed. 615 
[aff 18 Fed. 344, 5 McCrary 597, and 
rev 21 Fed. 370, 15 Fed. 6]. 

77. Forrest v. Luddington, 68 Ala. 
1.5 ‘See U.S. ™. Kansas: Pace. Co; 799 
U. S. 455, 25 Iu. ed. 289 (holding that 
bonds granted by the United States 
to the Kansas Pacific Railroad Com- 
pany under the act of July 1, 1862 
are not a lien on, nor is the company 
liable for five per cent of the net 
earnings of, that portion of its road 
west of the one-hundredth meridian). 

[a] Moneys earned by railroad 
company in working its road are not 
comprehended within the lien arising 
under Tenn. Act Febr. 11, 1862 c 151, 
authorizing the issue and loan of 
bonds of the state to the Memphis and 
Ohio Railroad Company and investing 
the state with a lien upon that prop- 
erty. McGraw v. Memphis, etc., R. 
Co., 5 Coldw. (Tenn.) 434. 

78. Forrest v. Luddington, 68 Ala. 
1 (holding this to be true where a 
state indorses the bonds of a railroad 
company and takes a lien on the road 
and equipment as a security for the 


67 Fed. 674 [app dism 84 Fed. 1023 
mem, 23 CCA 689’ mem]; Colt v. 
Barnes, 64 Ala. 108; Wilson v. Beck- 
with, 140 Mo. 359, 41 SW 985 [Loverr 
Wilson v. Beckwith, 117 Mo. 61, 22 
SW 639]; Whitehead v. Vineyard, 50 
Mo. 30. 

[a] For example, the lien of the 
state, under the Missouri act of 
March 3, 1857, extended to lands 
which had before that time been 
granted by congress to aid in the 
construction of the road, and by the 
state to the railroad company, and 
the lien of the state was not con- 
fined to the road and such property 
immediately connected with the road 
as was necessary for its operation. 
Wilson v. Boyce, 92 U. S. 320, 23 L. ed. 
608 [aff 30 F.. Cas. No. 17,798, 2 Dill. 
Sagas 

80. McKittrick v. Arkansas Cent. 
R. GCo.,. 152 WaS.o473, 14 ISCt 661s 38 
L. ed. 518; Tompkins v. Little Rock, 
ete nat. Com 12 on Ua SseLOOnnom Oe ce Ors 
31 L. ed. 615 [aff 18 Fed. 344, 5 Mc- 


Crary 597, and rev 21 Fed. 370, 15 
Fed. 6]; Stevens y. Louisville, etc., 
RR. Co.,493 Hed.) 6738%e2) Mlipp. 715 att 


114 U. S. 663 mem, 5 SCt 974 mem, 
29 L. ed. 281 mem]. 

81. Florida Cent. R. Co. v. Schutte, 
103. U. S: 118; 26 Li. ed. 327. 

82. McKittrick v. Arkansas Cent. 
RCo, wlb2 WOnESi 747353 TAS Cer G61e 838 
L. ed. 518 (holding also that such in- 
dorsement does not prevent the com- 
pany from giving a mortgage of its 
property to secure bonds it may is- 
sue). 

83. Morton v. New Orleans, etce., 
R. lete., (Con 79 Alas 59057 Gilman’ wv: 
New Orleans, etc., R. Co., 72 Ala. 566; 
Gibbes v. Greenville, etc., R. Co., 13 
S. C. 228; Hand v. Savannah, etc., R. 
Goi,” T2aSouG! stay wiseer Horrest ye 
Luddington, 68 Ala. 1 (holding this 
to be true, although the governor 
of the state is directed by the statute 
to file a bill for the foreclosure on 
default of the payment of the bonds). 

84. Forrest v. Luddington, supra. 

85. Forrest v. Luddington, supra. 

86. Forrest v. Luddington, supra. 

87. Western Div. Western North 
Carolina R. Co. v. Drew, 29 F. Cas. 
No. 17,434, 3 Woods 691 [aff 103 U. 
S. 118, 26 L: edi 327° 


in_ general see supra §§ 459-470. 

Priority of liens for labor and sup- 
plies see infra §§ 718, 719. 

89. Ware River R. Co. v. Vibbard, 
114 Mass. 447. 

Seller’s lien generally see Sales [35 
Cyc 486]. 

90. Dillon v. Barnard, 21 Wall. 
430, 22 L. ed. 6738 [aff 7 F. Cas. No. 
3,915, Holmes 386]; Denison, etc., R. 
Co. v. Raney-Alton Mercantile Co., 
3 Ind. T. 104, 53 SW 496; Fidelity 
Ins., etc., Co. v. Shenandoah Valley R: 
Co., 33 W. Va. 761, 11 SE 58. 

[a] Extent.—An equitable’ lien 
may be recognized to the extent that 
the supplies bettered the property of 
the company. Denison, etc., R. Co. 
v. Raney-Alton Mercantile Co., 3 Ind. 
T. 104, 53 SW 496. 

[b] Requisites.—In order to create 
an equitable lien for future services 
upon particular funds, there must be 
in addition to an express promise by 
the railroad company upon which the 
contractor relies some act of appro- 
priation on the part of the company 
depriving itself of the control of the 
funds and conferring upon the con- 
tractor the right to have them applied 
to his payment when the services are 
rendered or the materials are fur- 
nished. Dillon v. Barnard, 21 Wall. 
430, 22 L. ed. 673° [aff 7 EB. Cas. No. 
3,915, Holmes 386]. 

[c] Lien on subscription to stock. 
—Where a city, having made a sub- 
scription to the capital stock of the 
railroad, stipulates that the amount 
shall be appropriated to the construc- 
tion of a particular part of the road, 
a contractor for the construction of 
such part of the road has no lien up- 
on the fund represented by the sub- 
scription, although he may have con- 
tracted upon the faith that the fund 
would build the part of the road con- 
panplated: Myer v. Dupont, 79 Ky. 

{d] Nature of proceeding.—A pro- 
ceeding asking that a lien be decreed 
in favor of a contractor for construc- 
tion work for a railroad against the 
property of the railroad is an appeal 
to the equitable powers of the court, 
and the court. must take into con- 
sideration the situation and rights of 
the parties and do complete justice to 


EE a aT a I a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- §§ 615-616] 


ing such a lien, no lien arises froin the mere fact that 
material sold for the purpose is used in the construe- 
tion of a railroad.®! In most jurisdictions, however, 
statutes have been enacted which give to every me- 
chanic, builder, artisan, workman, or other person 
who shall do or perform any work or labor upon or 
furnish any materials, machinery, fixtures, or other 
things toward the equipment or to facilitate the op- 
eration of a railroad a paramount lien therefor on 
the roadbed and other property of the company.°? 
The intent and object’ of such statutes is to protect 
laborers and persons furnishing materials for the 
construction and repair of railroads,®* and to give a 
security for the debt.°* The existence and extent 
of such len therefore, being in derogation of the 
common law, must depend wholly upon the provisions 
of the statute,’ which must be strictly construed in 
respect, at least, of the ascertainment of the rights 
of the parties entitled;°® although where the lien 
has once attached, the statute should be liberally con- 
strued as to its remedial part.°? According to other 
authorities, statutes of the character under consid- 
eration are to be liberally construed to advance their 
objects,°> although they should not be extended to 
eases not reasonably within their purview.°? Since 
the statute itself fixes the limit beyond which the 
right to a lien does not exist,t and presupposes a right 
of action in the party claiming the lien, the lien is 
not intended to confer a right of action where none 
all. U.S., ete., Trust Co. v. Delaware 
Western -Constr., Co.,. (Tex: Civ. A.) 
112 SW 447. 


{e] Proceeds of land conveyed as 
bonus.—Where legal title to land has 


railway. 


OntWN 372; 
OntWR_ 548. 


RAILROADS 


lien effective as against a dominion 
Crawford v. Tilden, 14 Ont. 
L. 572, 9 OntWR. 781; 
Co. v. Canadian Northern R. Co., 10 
Crawford v. Tilden, 8 


(51°C. 3.) 818 


existed without it.2 Nor does the lien exist for 
claims not provided for by the statute,* such as for 
damages arising from a breach of contract.* But 
where the statute applies, a debt in whatever shape 
it may be has the benefit of the lien given by the 
statute,> and may be enforced against a purchaser 
of the railroad within the time limited by statute for 
its enforcement, although such purchaser’s title was 
acquired without notice of the hen.® <A statute cre- 
ating a lien does not, in the absence of express pro- 
vision therefor, ereate a personal liability against 
the owner of the property.’ 

Railroads to which applicable. A statute confer- 
ring a lien upon subcontractors, laborers, material-_ 
men, etc., in the construction of a railroad is applica- 
ble to a railroad constructed by a corporation for 
the conveyance of materials, ete., incidental to its 
main business,* and even though the owner of the 
railroad is not incorporated.® 

[§ 616] (2) Retroactive Effect of Statutes. Or- 
dinarily, a statute of the character under considera- 
tion relates only to the labor and materials furnished 
after its passage and gives no right to a lien for labor 
and materials furnished before it was enacted.!° 
It does not give a lien for labor or supplies furnished 
under a contract executed prior to its passage,'+ 
although the labor or materials were furnished after 
the statute took effect.1? It has, however, been held: 
to the contrary that a lien may be had for labor, al- 
‘transferring their property so as to 
defeat laborers employéd in the con- 
struction of work, the lien of such 


laborers is not merged in any judg- 
ment by the contractor against the 


Johnson, etce., 


been conveyed to a trustee represent- 
ing a railroad bonus committee, under 
an agreement by which the bonus 
committee obligated itself to purchase 
certain land, title to which was to 
be vested in a trustee, which land was 
to be sold and the proceeds paid out 
on estimates for grading work on the 
railroad, claimants of an equitable 
lien on the land on account of grade 
work performed by them are bound 
by the contract, and, on a sale of the 
land by the trustee, it is discharged 
from the trust to the extent that 
claimants cannot assert a lien against 
the land but must look to the money 
representing it. King v. Lane, (Tex. 
Civ. A.) 186 SW 392. 

- 91. Chatten Lumber Co. v. Scott 
City Northern R. Co., 96 Kan. 577, 152 
P 665. 

- [a] In Quebec the constructor of 
a railroad who furnishes the work and 
the material may take a privilege on 
the additional value given to the rail- 
way by his work for the amount of 
his contract, and this privilege is pre- 
ferred to that of the bondholders and 
all hypothecary creditors, but the con- 
tractor has no right of retention on 
the railway. O’Brien v. Quebec, etc., 
R. Co., 57 Que. Super. 70. 

92. See statutory provisions. 

[a] Constitutional provision re- 
quiring the legislature to pass laws to 
protect laborers on railroads, etc., 
aoes not impose any lien on the road- 
bed and franchise of a railroad com- 
pany for labor and materials fur- 
nished thereto, nor does it require the 
legislature to do so. Central, ete., R. 
Co. v. Henning, 52 Tex. 466; Tyler 
Tap R. Co. v. Driscol, 52 Tex. 13. 

{b] Repeal of statute—Or. L. 
(1889) p 75, giving railroad subcon- 
tractors, materialmen, and laborers 
a lien, does not by implication repeal, 
the prior Mechanics’ Lien Law as ap- 
plied to railroads. Ban v. Columbia 
Pea ke R. Co., 117 Fed. 21, 54 CCA 

6 

{c} In Canada a provincial legis- 
lature has no dnb iediction to create a 


\ 


93. Dudley v. Toledo, etc.,. R. 
65 Mich. 655, 32 NW 884. 

94. Cincinnati, etc., R. Co. v. Shera, 
30 inds A. 815, 73) NEN298. 

95. St. Johns, etc., R. Co. v. Bar- 
tola, 28 Fla. 82, 9 S 853; Midland R. 

v. Wilcox, 122 Ind. 84, 23 NE 506; 

Cincinnati, etc., R. Co. v. Shera, 36 
Ind. A. 315, 73 NE 293; Noll v. Cum- 
berland Plateau R. Co., 112 Tenn. 140, 
79 SW 380; Laidlaw v. Portland, etc., 
R. Co., 42 Wash. 292, 84 P 855 (con- 
struing Acts [1893] p 32 c 24 § 1). 

96. Tucker v. St. Louis, etc., R. Co., 
59 Ark. 81; 26 SW 375; Cincinnati, 
etc., R. Co. v. Shera, 36 Ind. A. 315, 73 


Co. 


| NE 293; Cleburne Nat. Bank v. Gulf, 
ete., R. Co., 95 Tex. 176,66 SW -203. 
97. Tucker v. St. Louis, etc., R. Co., 


59 Ark. 81,.26 SW 375; -Cinecinnati, 
ete., R. Co. v. Shera, 36 Ind. A. 315, 
73 NE 293. 

98. Kansas City Southern R. Co. 
v. Reinman, 63 Okl. 69, 162 P 726. 

99. Kansas City- Southern R. Co. 
v. Reinman, supra. 

1. Tucker v-—st. Louis, ete:, Rs Co;, 
59 Ark. 81, 26 SW 375. 

2. Tucker v. St. Louis, etc., R. Co., 
supra. 

a. St. (Johns, ete. oR. Co tye Bar- 
tola, 28 Fla. 82,9 S 853; Cleburne Nat. 
Bank v. Gulf, ete., R. Co., 95 Tex. 176, 
66 SW 203 (holding that Rev. St. art. 
3312, giving to mechanics, laborers, 
and operatives who perform labor in 
the construction of any railroad a 
lien ‘f on such railroad and its equip- 
ments,” does not give a lien to me- 
chanics and laborers performing labor 
in the erection of machine shops, 
workshops, roundhouses, etc., on land 
belonging to the company and ad- 
joining its right of way). 

4. (Ste Johns, ete., RR. (Co, v,. Bar- 
ee 28 Fla. 82,9 S 853. 

Da et Ose ve Seal, 22) Walle CU. S.) 
424, 22 L. ed. 774 (holding that, un- 
der a general resolution in the Penn- 
sylvania act of Jan. 21, 1843, pro- 
hibiting railroad companies and sim- 
ilar corporations from mortgaging or 


company for his debt, or by any pro- 
ceedings upon such judgment). 

6. Brown v. Buck, 54 Ark. 453, 16 
SW 195. 


7. Fleming v. Greener, 173 vas 


1260, 90 NE 72, 73, 140 AmSR 254, 21 


AnnCas 959, 87 Ni 719. See Bagnell 
Timber Co. v. Missouri, ete., R. Co., 
180 Mo. 420, 79 SW 1130 (holding an 
instruction in respect of a lien for 
ties so erroneous as to require the re- 
versal of a personal judgment). 

8. Parris v.. Tennessee Power Co. 
136 Tenn. 198, 188 SW 1154. 

[a] Water power development.—. —A. 
corporation, organized for the purpose 
of improving and developing water 
power, which has buili a line of rail- 
road used principally for the carry- 
ing of material backward and for- 

ward for the construction and repair 


| of its main works and also for the in- 


spection of its line of work devoted 
directly to the business, for which it 
was chartered, and which likewise 
carries freight and passengers over 
such railroad without charge for such 
service, is within the ‘meaning of 
Act (1891) ¢ 98 § 1, conferring a lien 
upon ~ subcontractors, -laborers, ma- 
terialmen, etc., who perform any part 
of the work in grading any railroad, 
etc, Parris v. Tennessee Power Co.., 
136 Tenn. 198, 188 SW 1154. 

9. Parris v. Tennessee Power Co., 
supra. 

10. Arbuckle v. Illinois Midland R. 
Co.; 82) EV. 4292 

11. Chicago, etc., R. Co. v. Moore, 
92 Ark. 446, 123 SW 233; Choctaw, 
etc., R. Co. v. Speer Hardware Co., 71 
Ark. 126, 71 SW 267; Choctaw, ete., 
R. Co. v. Sullivan, 70 “Ark. 262, 68 SW 
495; Parker v. Massachusetts Re Con 
115 Mass. 580. 

[a] What law governs.—The con- 
tract is governed by the law in force 
at the time of its execution. Choc- 
taw, etc., R. Co. v. Sullivan, 70 Ark. 
262, 68 SW 495 

12. Parker v. Massachusetts R. Co., 
115 Mass. 580. 


814 [51 C.J] 


though the’ contract was entered into before the 
taking effect of the Lien Law,!* and that, although 
the contract is entered into prior to the, passage of 
such a statute, if the property subject to such lien 
was not in existence when the statute was enacted, 
but only comes into existence afterward by labor 
and supplies furnished under the contract, the party 
furnishing such labor and supplies is entitled to a 
lien under the statute, and that such application of 
the statute invades no right of property.?# 

[§ 617] (8) Applicability of General Lien Laws. 
General lien laws have frequently been held inappli- 


cable to lens against railroads,'® 


statute may expressly provide for such hens on a 
railroad,'* or its language or intent may clearly in- 
elude railroads,?? such construction will not be put 
upon a general mechanics’ lien law unless the lan- 
ecuage of the statute clearly requires it to be done.t® 

[§ 618] (4) Inception and Duration of Lien. The 
commencement and duration of the lien is regulated 
Ordinarily, the lien originates as 


by the statute.1® 


13. Midland Valley R. Co. v. Mc- 
Reon 73 Okl. 102, 174 P 1079. 

4. Knoxville, ete, RACon ve LOses 
26 SW 534, 16 KyL 

15. U. esieuncombs County _ v. 
Tommey, 115. Ui yS. 122, 5 -SC& 626; 
29 L. ed. ‘398 (construing NER Cl ACE 
March 28, 1870 [Pub. L. p 263, c 206]): 
Cievesand, ec.c., R. Co. v. Knickerbock- 
er Trust Co., 86 Fed. 73; Pennsylvania 
Steel Co. v. J. E. Potts Salt, ete., Co., 
63 Fed. 11, 11 CCA 11 (Michigan stat- 
ute); Industrial, etc., Guaranty Co. 
v. Electrical Supply Co.,,58 Fed. 732, 
7 CCA 471 (holding that the General 
Lien Law of Ohio [Rev. St. § 3184, 
as amended by the act of April 15, 
1889], gives no right to a lien upon 
a railroad for material used in and 
for its construction). 

Ark.—Dano v. Mississippi, etc., R. 
Co., 27 Ark. 564. 

''Mich.—Detroit Trust Co. v. Detroit, 
etc., ‘R.-Co,, 159 Mich. 442, 124 NW 
45, ‘ 

Mo.—Dunn vy. North Missouri R. 
Co., 24 Mo. 493. 
~ Oh.—Rutherfoord v. Cincinnati, etc., 
re Co, So Oh. St. 559 (Lait 5. Oh. Dec. 
(Reprint) 584, 6 AmLRec 758]. 
«.Tenn.—Voightman v. Southern R. 
Go., 1238 Tenn. ‘452; 131 SW. 982, Ann 
Casi912C 211. 

Tex.—Central, etc., R. Co. v. Hen- 
ning, 52 Tex. 466; Tyler Tap R. Co. v 
Driscol, 52 Tex. 13. 

{a] Specific requirements for me- 
chanic’s lien (1) do not apply to the 
statute providing for liens upon rail- 
roads, but the general principles ap- 
plicable to liens, when not modified 
by statute, do apply. Atlantic~Dyna- 
mite Co. v. Baltimore, etc., R. Co., 101 
TH A. 135 (2) i Rev: St. art 5640, as 
to mechanics’ liens on railroads, is 
separate and distinct from arts 5621- 
5639, as to general mechanics’ liens, 
and the only requirement is that steps 
to enforce the lien be taken within 
twelve months after its creation. 
Bryan College Interurban ROO LsaVs 
Kropp (Tex. Civ. A.) 197 SW 733. 

{b] Dien upon railroad bridge for 
work performed and material fur- 
nished cannot be’ obtained, in Ohio, 
under the ordinary mechanics’ law, 
but must be obtained under the act of 
April 10, 1884, known as the Railroad 
Lien Law. Cleveland, etc., R. Co. v. 
Knickerbocker Trust Co., 86 Fed. 73. 
But see Bowman vy. Springfield, etc., 

SOOn 1 On Cir Ct, 164. 14Ony Cir. Dec: 
39 (holding that a mechanic’s lien 
could attach a railroad bridge). 

Property of quasi-public corpora- 
tions as subject to mechanics’ liens 
generally see Mechanics’ Liens § 21. 

16. Schaghticoke Powder Co. v. 
Greenwich, ete., R. Co., 183 N.Y. 


RAILROADS 


and although a 


or in writing, 


306, 76 NE 153, 11 AmSR 751, 2 LRA 
NS 288 (holding that L. [1897] c 418 
§§ 2, 3, authorizing a mechanic’ s lien 
and providing that the term “real 
property” shall include in addition 
all bridges, trestle work, and struc- 
tures connected therewith, erected for 
the use of a railroad, places such 
structures*‘in the category of real 
property, so that a lien may be ac- 
quired against a railroad company for 
materials furnished in the construc- 
tion of its road). > 

17. Buncombe County v. Tommey, 
115 U. S. 122, 5 SCt 626,29 L. ed. 308; 
Ban v. Columbia Southern R. Co., 117 
Fed. 21, 54 CCA 407 [rev 109 Fed. 499]. 

[a] Structure.—(1) A railroad is 
a “structure” upon land within a 
statute authorizing a mechanic’s lien. 
Moriconi v. Chesapeake, ete., R. Co., 
106 W. Va. 74, 145 SE 599; eae 
Lumber. Co. v. Wetzel, ete., R.«€o;; 
69 W. Va. 682, 72 SE 786. (2) Lord 
L. § 7416, giving to mechanics, la- 
borers, and materialmen liens for 
work or material furnished in’ the 
construction of any building, bridge, 
ditch, flume, tunnel, fence, machin- 
ery, or any structure or superstruc- 
ture, gives a lien on railroads in favor 
of one who furnishes material there- 
for. . George v. Oregon, ete., R. Co., 
118 Or. 502, 247 P 780; Giant Powder 
Co. v. Oregon Western R. Co., 59 Or. 
236, 117 P 279, AnnCas1913C 938. See 
Giant Powder Co. v. Oregon Pac. R. 
Co., 42 Fed. 470, 8 LRA 700 (holding 
that Or. Comp, L. [1887] § 3669, which 
provides for mechanics’ liens upon 


“any building, wharf, bridge, ditch, 
flume, tunnel, fence, machinery, or 
aqueduct, or any other structure,” 


authorizes a lien upon a railroad as 
properly coming» under the head of 
“other structure’). (3) Lord L. § 
7429, providing that one who shall, 
as subcontractor, materialman, or la- 
borer, furnish to any contractor to 
any railroad, any fuel, ties, materials, 
or other article, or who shall perform 
any work for such contractor, shall 
have a lien on the property of the 
railroad on compliance with the pro- 
visions of the act, was intended to 
secure only to laborers, and others 
furnishing labor and supplies, means 
of enforcing payment out of money. 
due the contractor, and does not re- 
place and repeal Lord L. § 7416, giv- 
ing to mechanics, laborers, and ma- 
terialmen liens for work or materials 
furnished in the construction of any 
building or any _ structure. Giant 
Powder Co, v. Oregon Western R. Co., 
59 Or. 236, 117 P 279, AnnCasl$913e¢ 
93: 

18. Buncombe County v. Tommey, 
T15* US. 122, 5 SCt. tisGr 29. sed: 


4 


[86 616-619 : 


an incipient or inchoate lien with the beginning of 
the work,?° or with the delivery of the materials,?? | 
and continues as such until perfected, in the manner 
prescribed,*? such as by the filing of notice,?* or 
until it is lost by a failure to comply wrt such re- 
quirements within the prescribed time.*+ 
sion that a lien shall cease to be operative in a cer- 
tain time, if no steps are taken to enforce it, is in 
the nature of a statute of limitations and is not 
available to defeat the lien unless pleaded.?° 

[§ 619] (5) Contract with, or Consent of, Rail- 
road. In the absence of a provision of the statute 
to the contrary,?° privity of contract between the 
lien claimant and the railroad is essential,?7 and the 
right to a lien does not arise merely because the 
alleged work or materials furnished inure to the 
benefit of the company.”® 
required to’ support a laborer’s or mechanic’s lien 
need not, unless the statute so requires, be express 
but may be oral or implied.?°® 
vision in the principal contract, making certain re- 


A provi- 


A contract such as is 


A pro- 


305; Pennsylvania Steel Co. v. J. E. 
Potts Salt, ete., ee 
CCA 11; Tyler Tap R 
52 Tex. 13. 

19. Brown v. Buck, 54 Ark. 453, 16 
SW 195 (holding that the lien, under 
the act of March 19, 1887, continues 
against the owners of a railroad for 
the space of one year after it accrues 
whether the ownership is acquired 
before or after the lien attached). 

20. Central Trust Co. v. Richmond, 
ete,’ Ro Cor, 68 Bed.'90; 715 -CCA 273; 
41 LRA 458 {certiorari den 163 U. s: 
679 mem, 16 SCt 1199 mem, 41 L. ed. 
310 mem]; St. Louis, etc., R. Co. v. 
Kerr, 153 Ill. 182, 38 NE 638; Dela- 
ware R. Constr. Co. v. Davenport, ete., 
R. Co., 46 Iowa 406. 

[a] Rule applied.—Under a stat- 
ute, giving laborers and materialmen 
on railroads a lien, the lien arises 
when the work is done, and the ex- 
ecution of notes thereafter does not 
ereate a lien. Bryan College Interur- 
ban R. Co. v. Kropp, (Tex. Civ. A.} 
197 SW 733. 


21. See infra § 621. 
22. Central Trust Co. v. Richmond, 
ete., R. Co., 68 Fed. 90, 15! CCA 1278, 


41 LRA 458 [certiorari den 163 U. S. 
679 mem, 16 SCt 1199 mem, 41 Le 
ed. 310 mem] (construing Barbour 
& C, St. Ky. §§ 2492-2495). 

‘[a] Lien of subcontractor of rail- 
road work attaches, under the stat- 
ute, when the work is commenced, and 
continues until it is finished, but the 
same remains inchoate until the no- 
tice required by the statute is given. 
St. Louis, ete. R. Co. v. Kerr, 153 
Ill. 182, 38 NE 688. 


23. See infra § 636. 
24. Central Trust Co. v. Richmond, 
etec,, «R.1.Co.;, 684 Ped: 19.0, 2b) CCAV2T3. 


41 LRA 458 [certiorari den 163 U. S. 
679 mem, 16 SCt 1199 mem, 41 L. ed. 
310 mem]; St. Louis, ete, R. Co. v. 
Kerr, 153 Ill. 182, 38 NE 638 (hold- 
ing that the provision in Rev. St. § 
57 ¢ 82, that no subcontractor’s lien 
“shall attach” until notice shall have 
been served as required in that sec- 
tion, means that’ the inchoate lien 
will cease, and not become a fixed 
lien, if the notice is not given). 

25. Hales v. San Antonio, ete., R. 
Co., 111 Tex. 434, 238 SW 1106 [rev 
(Civ. A.) 196 SW 903]. 


26. See statutory provisions. 
27. Tucker v. St. Louis, ete, R. 
Co., 50 Ark. 81, 26 SW 375; Howard 


v. Moore, 20 Fla. 163; Richardson v. 
Norfolk, ete.,; R. .Co.; 37. W., Va...644; 
17 SE 195. 


28. Tucker v. St. Louis, ete, R. 
Co., 59 Ark, 81,-26 SW 375. ; 
29. Nielson v. Iowa Eastern R. 


Co., 51 Iowa 184, 1 NW 434, 33 AmR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


63: Fede 
< COUN. Driscol, ; 


‘ 


§ 619-620] 


quirements as to the form of subcontracts, is not 
applicable to agreements between the contractor 
aud persons hired for manual, machine, or team la- 
A lien which is created by statute in favor 
of certain classes of persons only cannot be created 
by an express agreement of the parties alone.*! 

[§ 620] (6) Nature and Purpose of Labor, Ma- 


bor,®° 


terial, or Expenditure. The right 


statutes of the character under consideration rests 
upon the theory that the labor or materials have 
gone into the building of the road and to that ex- 
tent added to its value, and therefore a lien for such 


labor and material should be given 
the one or furnishes the other.?? 


right to such a lien is ordinarily restricted to claims 
for labor performed or materials furnished for use 
in the construction or repair of the road,?? or which, 
although not actually incorporated in the road, is 
necessary for the work,** and a statute should not 
be extended to cases not reasonably within its in- 


124. ; 

30. Rankin v. Atchison, ete., R. Co., 
150 Mo. A. 32, 129 SW 755. 

31. Texas, etc., R. Co. v. McCaugh- 
ey, 62 Tex. 271 (holding that an agree- 
ment to which the laborer is not a 
party made between a railroad com- 
pany and a contractor that board fur- 
nished the laborer by the contractor 
Shall be deducted from his wages and 
‘constitute a lien upon the property 
of the company does not give a con- 
tractor a laborer’s lien). 

32. Central Trust Co. v. Texas, etc., 
R,. Co, 23) Fed... 703; Cincinnati, etc., 
Bae? v. Shera, 36 Ind. A. 315, 73 NE 

[a] Purpose of statute.—Statutes 
creating liens for labor and materials 
are intended to secure a lien to the 
labor and materialmen for that which 
goes into the _ finished structure. 
Tsutakawa v. Kumamoto, 53 Wash. 
297;°101, P8699, 102 Py 766. 

33. U. S.—Industrial, etc., 
anty Co. v. Electrical Supply Co., 58 
Fed. 732, 7 CCA 471; Central Trust 
oe Ve LeOXas, \ete., kas CO.,. 20 nea: 
* 708. 

Ark.—St. Louis, etc., R. Co Vic 
Rogers, 72 Ark. 270, 19 Sw 794. 

Ind.-—Indiana, etc., BR, Cosy, Shera, 
36 Ind. A. 315, 73 NE 2938. 


Mich.—Dudley .v. Toledo, ete., R. 
Co., 65 Mich. 655, 32 NW 884, 

Tex.—St. Louis, ete, R. Co. v. 
Mathews, 75 Tex. 92, 12 SW 976. 

[a] Benefit to company.—It is 


necessary that the services be per- 
formed for, and beneficial to, 
railroad company. St. Louis, etc., R. 
Co. v. Rogers, 72 Ark. 270, 79 SW 
794. 
_{b] Lighting hotel—A lien can- 
not be extended to a claim for fur- 
nishing an electric lighting plant for 
hotel premises at the instance of a 
railroad company. Industrial, etce., 
Guaranty Co. v. Electrical Supply 
Co., 58 Fed. 732, 7 CCA 471. 

[ec] Digging well at a stockyard 
owned by a railroad company is 
“work of any kind in the construction 
or repair of a railroad,” for which the 
laborer is entitled to a lien under 
Rev. St. (1894) § 7265. Wabash R. 
Co. v. Achemire, 19 Ind. A. 482, 49 
NE 835. 

[d] Filling in land of railroad 
company so that at some future time 
the tracks of another road might be 
moved thereon (1) cannot be said to 
be ‘‘the construction, alteration, addi- 
tion to, or repair’ of the railroad 
(Richmond Dredging Co. v. Atchi- 
son, ete., R. Co., 31 Cal. A. 399, 160 iP 
862), (2) or to be a “structure” con- 
~nected with such railroad (Richmond 
Dredging Co. v. Atchison, etc., R. Co., 
supra). 

Le] ; 
terial.—Under Sayles: Civ. 


Preparing ties or other ma- 
Start 


Guar- } 


the | 
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tent.%> 


to a lien under 


to him who does 
Accordingly, the 
Materials. 


results.4° 


3179a, the word “laborer”? means one 
who performs manual services in the 
construction, repair, or operation con- 
templated by the statute, and does not 
embrace one who may work in pre- 
paring ties or other materials to be 
used in the construction of the road. 
St. Louis, etc., R. Co. v. Mathews, 75 
ark 92, 12 Sw 976;.°St.: Louis; ete., 

Co. v. Lyle, 6 Tex. Civ. A.~7538, 26 
Sw 264. 

[f] Contractor who is employed to 
furnish gravel and dirt to a railroad 
company for the maintenance and re- 
pair of its roadbed is engaged in the 
“construction” of a railroad, within 
the meaning of Gen. Code § 8351, and 
one who furnishes a steam shovel to 
a subcontractor of such contractor is 
entitled to a lien upon the funds in 


the hands of the railroad company | 


due to the head contractor, under §§ 
8343-8351. Wise v. Connell, 10 Oh. 
xe att 1 Om ONG nse Zo ble 

34. Dean vy. Reynolds, 12 Ind. A. 
97,.39 NE. 763; Rapauno Chemical 
Co. v.- Greenfield, etc., R. Co., 59 Mo. 
A. 6; Andrews v. St. Louis Tunnel R. 
Co., ‘16 Mo. A. 299 {disappr Knapp v. 
St. ‘Louis, etc., R. Co., 6 Mo: A. 205]. 

[a] 
belonging to a railroad company on 
its cars from pits located at the end 
of a spur. whence it is transported and 
unloaded by the company upon its 
roadbed in improving and repairing 
the same is entitled to a lien under 
Rev. St. (1889) § 6741, giving a lien 
to such persons as do the work in 
improving or constructing a roadbed, 
if the contract is made with the rail- 
road company, its agents, or con- 
tractors. Sweem v. Atchison, ete., R. 
Co., 85 Mo. A. 87. 

[b] : ‘ 
ing (1) the right of way essential to 
the grading and building of: the road 
is lienable. Dean v. Reynolds, 12 
Ind. A..97, 39 NE 763. (2) Sayles Civ. 
St. Annot. (1897) art 3312, giving a 
prior lien to laborers, etc., 


otherwise in the operation or repair 
of a railroad, includes persons who 
clear weeds, grass, and bushes off a 
right of way with their own labor, 
and who take down and put up a right 
of way fence. Missouri, etc., R. Co: v. 
Bryan, (Tex. Civ. A.) 107 SW. 572. 
{c] Labor on roadbed.—Under a 
statuté providing that every laborer 
who shall do or perform any labor or 
work upon, or furnish any material, 
machinery, fixtures, or anything to- 
ward the equipment, or to facilitate 
the operation of any railroad, shall 
have a lien, one who performs labor 
upon the roadbed, as well as one who 
performs labor upon the equipment 
of a railroad, is entitled to a lien. 
Kansas City Southern R. Go. v. Tan- 
sey, 41 Okl. 543,.139 P 267;, Kansas 


Contractor who loads ballast | 


Labor in grubbing and clear-| 


perform- | 
ing labor or working with teams or} 


(SLO K.y ote 


Hence it has been held that a lien cannot 
be had for money expended.in acquiring a right of 
way,*® paying salaries or expenses of a construction 
company,?? paying a commission for guaranteeing 
a contract of such company,** or for hiring teams.*?® 
It is also necessary that, in order that a person may 
be entitled to such a lien, the labor and materials 
be furnished in such a manner that the railroad com- 
pany would be liable to pay the contractor or ma- 
terialman for them.*° 
where the labor or material is furnished to a prin- 
cipal contractor in his individual capacity.** 
may be claimed for labor performed or material fur- 
nished on a part of the property only.*? 

The term “materials,” within the mean- 
ing of such statute, ordinarily: applies only to ma- 
terials entering into the construction of the road and 
thereafter invisible except as they survive in tangible 
It does not apply to materials which, 
while used in the doing of the work, survive its per, 


Such lien does not arise 


A lien 


City Southern R. Co. v. Wallade: 38 
Okl. 233, 132 P 908, 46 LRANS (112; 
Kansas City Southern R. Co, v. Rosier, 
88 Okl: 231, 132 P 908. | 
35. Glazener v. Gloucester /Lum- 
ber Co., 167. N. C. 676,83, SH. 696; 
Kansas" "City Southern R. ‘Co. Nis Rein- 
man,’.63 Okl. 69, 162 P es Vd 
fa] , Rule applied.—(1) L (1913). Le 
150 § 4, authorizing a lien for subcon- 
tractors when the contractor shall 
build, alter,. or repair, any railroad, 
does not authorize a lien in favor of 
a laborer who did incidental repair- 
ing on the railroad and cars operated 
in connection with the, sawmill. 
Glazener v. Gloucester Lumber Co:, 
167°N,\C: 676, 83 SH 696; (2) There is 
no provision of the statutes of Idaho 
for a lien against the property. of: a 
railroad for board to employeés , of a 
contractor, or in favor of a third par- 
ty for horses hired'‘by the- contractor, 
or for horse .feed furnished. to” the 
contractor. Fenn v. Latour’ Creek R- 
Co., 29 Ida. 521, 160°P'941.° as HRN 
36. Richmond, etc.) ‘Constr. ‘Go. 
Richmond, etc., R. Co. 68 Red, # : 
CCA 289, 34 LRA 625., i 
37. Richmond, etc., ‘Const sf 
Richmond, ete; Ri Co3" supra. ° 
38. Richmond, ete. a Constr, 
Richmond, etc., R. Sep upra, 
Cee Sir Louis, CLOT NC Onaye Love, 
74 Ark. 528, 86 SW s05° ; 
[a] Materials or “other things. ep paits 
Under Rev. Ly (1910). § 3868, giving a 
lien to one furnishing. materials, mar 
chinery, fixtures, or other things to fa- 
cilitate the operation of any railroad, 
the words “‘other things” refer to sim- 
ilar things, and do not include the hire 
of mules to a contractor for railroad 
construction. Kansas City, Southern 
R. Co. v. Reinman, 63. Okl. 69, 162.P 


CO. Me 


Central Trust Co. v. Bridges, 
57 Fed. 753, 6 CCA 539 (holding that 
the fact that the money obtained on 
a draft given by a railroad company 
to its principal contractor for con- 
struction of its read was used by him 
to pay for the labor and material will 
not create a labor or. materialman’s 
lien on the railroad in favor of the 
holder of the draft). 

[2] Materials furnished.to con- 
tractor for, and used by him in the 
construction of, a railroad are to be 
regarded as furnished to ‘the, railroad 
company. Heltzell v; Chicago, etc., R. 
COs nL Owamio. 


Al. Central Trust Con iwe Bridges, 
57 Fed. 753, 6 CCA 539 

42. Naylor v. Lewiston, @te.,| AR. 
CopvTe dae (895196. Poa... 3 i 

43. Central Trust Ca. v. Texas, 
ete., R. Co., 27 Fed. 178; Dudley vy. 
Toledo, éte.,.R. Co., 65. Mich. 655, 32 
NW 884; Pennsylvania Co. v. Mehaf- 


fey, 75 Oh. St. 432, 80 NE 177%, 116 
AmSR 746, 


816. [5190.3 


formance and remain the property of the owner,** 
or which only very remotely enter into the construc- 
tion of the road,*® such as materials furnished to be 
used in the erection of boarding houses for men and 
stables for horses.#® A lien for materials cannot, 
it has been held, be had for camp equipment fur- 
nished to a subcontractor, 4? or for teams,*® or tools*® 
used upon the work, or for the rental thereof,°° or 
for medical services rendered,®? or for clothing or 
board furnished to laborers,°? or for groceries and 
provisions furnished to a subcontractor,®* or for 
food furnished for teams,°* or for lubricating or 1l- 
luminating oil for running the road,®°° or for coal 
furnished and used in the operation of machinery 
employed in railroad construction by the contrac- 
tor,°® although as to this last proposition there is 
contrary authority.°” On the other hand, under a 
statute conferring a lien for materials, a lien may 
be had for tools which are used and consumed in the 
construction of a work,®* or for blasting powder 
and explosives used in the work,°*® or for lumber used 
in making forms for concrete work.®°° 

Materials, supplies, or other articles. Under a 
statute conferring a lien upon persons furnishing 
materials, supplies, or other articles necessary to 


RAILROADS ; ; 


[§ 620. 


the operation of a railroad,*! a railroad company 
may acquire a lien against another railroad for the 
use and hire of cars and equipment,®? for coal,°* for 
material used in repairing cars,°* for the rental of 
a water tank,®®> for tariffs,°° for material used in 
maintaining and operating a station,®* but not for 
premiums upon policies of fire insurance covering 
railroad property.®® 

Labor and wages. The term “labor” applies to 
manual labor of persons employed.°® A foreman 
or superintendent, who performs some manual labor, 
may be entitled to a lien as a laborer,“® as may 
copartners who have entered into a contract for grad- 
ing, upon which they work personally and employ 
teams and tools owned by them and also employ a . 
number of laborers.‘1 Legal services rendered by 
counsel cannot be regarded as labor within the mean- 
ing of a lien statute.72 Under a statute making 
amounts due for wages to employees, a railroad is 
not entitled to a lien against the property of another 
railroad for the services of its agents and employees 
in the maintenance and operation of a joint sta- 
tion,** or for labor in repairing cars belonging to 
such other railroad,’* or for an amount claimed for 
the switching of cars.7° Where an employee is enti- 


44. Frick v. Norfolk, etc., R. Co., 
86 Fed..725, 32 CCA 31; Central Trust 


Co. v. Texas, ete., R. Co., 27 Fed. 178; 
St. Louis, éte., Rav Co. we ove; 74 
Ark. 528, 86 Sw 390. Schaghticoke 


Powder Co. Vi Greenwich, etc., R.,.Co., 
183. N.. Y. 306,76 NE 153, 111 AmSR 
751, 2 LRANS 288; Texas, etc., R. Co. 
VinAllen iL TeEx.wA- Civ..Cas, 8 DOS. 

{a]. IlUustrations.—Gasoline, gaso- 
line torches, and coal oil used for 
lighting a railroad tunnel while in 
process of construction, packing, mat- 
tocks, cotton waste, electric light sup- 
plies, carts, tools, shovels, spades, 
blacksmith tools, wagons, scrapers, 
plows, machines, machinery derricks, 
derrick crabs, cables, and repairs for 
all these, are not lienable, within Acts 
(1883) ¢ 220 § 3, as amended by Acts 
(1891) ¢ 98 § 1. Luttrell v. Knoxvitle 
etc., -R. Ca, 119 Tenn. 452, 105 SW 
565, 123 AmSR 737. 

45. Carson v. Shelton, 107 SW 793, 
32 KyL 1083;15 LRANS 509. 

[a] Too remote.—(1) Tableware 
‘and commissary supplies furnished to 
a subcontractor and materials fur- 
nished to the workmen in part pay- 
ment for their labor are not lienable, 
as the sense in which they enter into 
the construction of the road is too 
remote. Luttrell v. Knoxville, etc., 
R.Co., 119 Tenn. 452, 105 SW 565, 123 
AmSR 737. (2) Groceries furnished 
a subcontractor to supply his board- 
ing house, where he boards his labor- 
ers, are not “supplies” within Ky. 
St. (1903) § 2492. Carson v..Shelton, 
107 SW 793, 32 KyL 1088, 15 LRANS 
509. =See also Ferguson vy. Despo, 8 
Ind. A. 523, 34 NE 575. 

46. Stewart-Chute Lumber Co. v. 
Missouri Pac. R. Co., 33 Nebr. 29,. 49 
NW 769, 28 Nebr. 39, 44 NW 47; Lut- 
trell “Vv... Knoxville...etc.,. R., Co, ais 
Tenn. 452, 105 SW 565, 123 AmSR 737. 

47. Tsutakawa v. Kumamoto, 53 
Wash. 231, 101 P 869, 102 P.766 

48. St. Louis, etc., R. Co. v. Love, 
74 Ark, 528, 86 SW 395; Dudley v. 
Toledo, ete., R..Co., 65,Mich. 655, 32 
NW 884; Kansas City Southern R. 
Co. v. Reinman, 63 Okl. 69, 162 P 726; 
Mecas CLG, viv. COusVs pAdLens ed Alex, 
A. Civ. Cas. § 568. 

49. Luttrell v. Knoxville, etc, R. 
Co., 119 Tenn. 452, 105 SW 565, 123 
AmSR 737; Waters-Pierce Oil Co. v. 
Ue'S2 ete: TrustiCo., 44 Tex.’ Civi7A. 
Seat) Sw 22s JPexas, ete.) Re Cosy. 
Allen, 1 Tex. A. Civ. Cas. § 568. 

50. George v: Oregon, etc., R. Co., 


118 Or. 502, 247 P 780. 

51. Newgass y. Atlantic, ete. R. 
56 Fed. 676. 

Newgass' v. Atlantic, etc. R. 
Co., supra; Ferguson vy. Despo, 8 Ind. 
A. 523, 34 NE 575; Dudley v. Toledo, 
etc., R. Co., 65 Mich. 655, 32 NW 884. 

[a] Board, groceries, tobacco, and 
money furnished to the workmen of a 
contractor are not to be regarded as 
materials going into the construction 
of the work. Ferguson vy. Despo, 8 
Ind. A. 523, 34 NE 575. 

53. Tsutakawa v. Kumamoto, 53 
Wash. 231, 101 P 869, 102 P 766. 

[a] Fact that word “provisions” is 
by amendment inserted in title of a 
statute creating a lien for labor and 
material will not have the effect of 
extending the lien to a claim for pro- 
visions. Tsutakawa v. Kumamoto, 53 
Wash. 231, 101 P 869, 102 P 766. 

54. Dudley v. Toledo, etc., R. Co., 

65 Mich. 655, 32 NW 884; Pennsylva- 
nia Co. v. Mehaffey, 75 Oh. St. 432, 80 
NE 177, 116 AmSR 746 (construing 
Rev. St. §§ 3208, 3211); Hanson v. 
Silver Lake R., etc., Co., 148 
308, 268 P 881. 
Central Trust: Cov Sv. Texas, 
ete, SR. Co:nu23. Med. S103. Watens- 
Pierce Oil Co. v. U. S., etc., Trust Co., 
44 Tex, Civ. A. 397, 99 SW 212. 

56.1 Cincinnati, 1etc@ ike One 
Shera}, 36) sind: <A. 315, 73 NE 293: 
Carnegie Fuel Co. v. Interstate Trans- 
fer R. Co., 165 Wis. 46, 160 NW 1046, 
LRA1917C 580. 

57. Consolidated Engineering Co. 
v. Wedow, 154 Tenn. 358, 289 SW 507 
{disappr so far as in confiict Bon Air 
Coal, ete., Co. v. Lewisburg, etc., R. 
Coic4 Tenn! (Civ.gAs 37 }2 

58. Naylor v. Lewiston, ete. R. 
Co. l4 Tdaiv89; 96; Pass. 

59. Giant Powder Co. v. Oregon 
Pac. R. Co., 42 Fed. 470, 8 LRA 700; 
TI. Rapauno Chemical Co. v. Greenfield, 
ete,’ Ri ConU59S MOgeAG 16s Schaghti- 
coke Powder Co. v. Greenwich, etc., R. 
Gos, 183eaN, WY.) 3062-76 Neos tall ‘Am 
SR 751, 2 LRANS 288; Luttrell v. 
Knoxville, etc., R. Co., 119 Tenn. 452, 
105 SW 565, 123 AmSR 737; Hercules 
Powder Co. v. Knoxville, etc., R. Co., 
113 Tenn. 382, 83 SW 354, 106 AmSR 
836, 67 LRA 487. Compare Indiana 
Powder Co. v. St. Louis, etc., R. Co., 
116 Mo. A. 364, 92 SW 150 (holding 
that, where plaintiff sold blasting 
powder to a contractor with which to 
quarry rock from his own land to be 


‘Wash. 


broken and delivered to defendant 
railroad company, and the purpose 
for which and the place where the 
rock was to be used, if at all, by the 
railroad company was not stated in 
the contract, complainant was not en- 
titled to a lien on the railroad for the 
value of the powder so furnished un- 
der Rev. St. [1889] § 4239). 

60. Cohn v. Walker Constr. Co., 131 
Tenn. 445, 175 SW 536. 

61. See statutory provisions. 

62. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., 149 Ga. 260, 
99 SE 867 [certiorari den 250 U. S. 673 
mem, 40’ SCt 16 mem, 63 L. ed. 1200 
mem]; Valdosta, etc., R. Co. v. Atlan- 
tic Coast Line R. Co., 148 Ga. 842, 98 
SE 465. 

63. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., 149 Ga. 260, 99 
SE 867 [certiorari den 250 U. S. 673° 
mem, 40 SCt 16 mem, 63 L. ed. 1200 


mem]. 

64. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., supra 

65. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., supra. ' 

66. Baltimore Trust Co. yv. Sea- 
board Air-Line R. Co., supra. 

67. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., supra. 

68. Jones v. Peeples, 145 Ga. 335, 


89 SE 195. 

69. Dudley v. Toledo, ete., R. Co., 
65 Mich. 655, 32 NW 884. 

[a] Services of foreman who su- 
perintends and directs laborers in the 
work of construction or repair is 
within a statute giving “the laborer 
or other person who shall perform 
work or labor’ a lien for his services. 
St. Louis, ete., R. Co. v. Love, 74 Ark. 
528, 86 SW 395. 

70. Naylor v. Lewiston, etc. R. 
Co., 14 Ida. 789, 96 P 573; Texas Bldg. 
me v. Collins, (Tex. Civ. A.) 187 SW 


71. Texas Bldg. Co. v. Collins, su- 
pra. 
72. Richmond, ete., Constr. Co. v. 


Richmond, ete., R. Co., 
CCA 289, 34 LRA 625. 

73. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., 149 Ga. 260, 
99 SE 867 [certiorari den 250 U. S: 673 
mem, 40 SCt 16 mem, 63 L. ed. 1200 
mem]. 

74. Baltimore Trust Co. v. 
board Air-Line R. Co., supra. 


68 Fed. 105, 15 


Sea- 


75. Valdosta, etc., R. Co. v. Atlan- 
ue yee Line R. Co., 148 Ga. 842, 98 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 620-625] 


tled to.a lien for compensation, he may have a lien 
for expenses which are a part of his agreed compen- 
sation.7° 

Profits. Under a statute giving a lien for labor 
performed and materials furnished, a contractor is 
entitled to a lien for his profit or compensation for 
the labor performed and material furnished.*? 

[§ 621] (7) Delivery and Use of Materials. The 
right to a hen for materials furnished arises as soon 
as the materials are delivered,’*® regardless of wheth- 
er they are actually used in the construction of the 
road.*® But there can be no lien for materials ¢on- 
tracted for and prepared but never delivered.®° 
Nor can a contractor have a lien for material lost 
by his negligence, although the title to it had passed 
to the company.* 

[§ 622] (8) Place of Performance or Delivery. 
The right to a lien is not confined to one county where 
the labor or material is furnished in two or more 
counties; but it fastens upon the entire and con- 
tinuous line of the road and may be enforced in any 
of the counties through which the road runs.°? Nor 
under some statutes is 1t essential to the enforcement 
of the lien within a particular state that the labor be 
performed or the materials delivered within that 
state.§3 

[§ 623] (9) Time of Furnishing of Labor or Ma- 
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[51.6.5] > iF 


terial. Where a statute provides the period with- 
in which the claim must arise in order that it may 
be lienable, a lien cannot be had for items of claims 
not accruing within that period.®4 

[§ 624] (10) Amount of Lien. The len claim- 
ant cannot, in any event, be entitled to a lien for 
more than the amount due him under his contract.®® 
Where a lien is afforded to subcontractors to the ex- 
tent and value of the work and labor performed or 
materials furnished,®® the railroad is liable only for 
the value of the work and material, no matter what 
may be the price fixed by the contract between the 
principal contractor and subcontractor.*7 Where 
the statute provides that the liens of subcontractors, 
laborers, and materialmen shall not in the aggre- 
gate be for a greater amount than the contract price 
of the original contractor,®* where there are several 
subcontractors entitled to liens, the contract price 
should be apportioned among all of them according 
to the whole amount of their lienable claims, whether 
actually perfected or not.§® 

[§ 625] (11) Necessity of Indebtedness of Rail- 
road to Principal Contractor; Effect of Payments. 
Where the statute provides that the railroad shall 
not be lable for any greater sum than the amount 
actually due by the corporation .to the, original con- 
tractor,®® in order that the subcontractor may be 


76. Chicago State Bank vy. Plum- 
mer, 54 Colo. 144, 129 P 819. 
77. Naylor y. Lewiston, etc. R. 


Co., 14 Ida. 789, 96 P 573. 

[a] Cost plus contract.—Where a 
contractor was to receive for his work 
twenty per cent of, and in addition to, 
the amount of money actually: ex- 
pended for labor and material, the 
twenty per cent agreed to be paid in 
addition to the amount expended is 
a lienable item. Naylor v. Lewiston, 
etc., R. Co., 14 Ida. 789, 96 P 573. 

78. Central Trust Co. v. Richmond, 
ete., R. 
LRA 458 {certiorari den 163 U. S. 679 
mem, 16 SCt 1199 mem, 41 L. ed. 310 
mem]; Central Trust Co. v. Chicago, 
etc.) RR.) Co. 54" Bed. 593); , Stewart- 
Chute Lumber Co. v. Missouri Pac. R. 
Co., 28 Nebr. 39. 44 NW 47. 

79. Westinghouse Air Brake Co. v. 
Kansas City Southern R. Co., 137 Fed. 
Oe i CCAM IPRE Vy, dics Fed. 129,91:29 
Fed. 455]; Central Trust Co. v. Chi- 
cago, etc., R. Co., 54 Fed. 598; Stew- 
art-Chute Lumber Co. v. Missouri 
Pac. R. Co., 28 Nebr. 39, 44 NW 47; 
Luttrell v. Knoxville, ete., FCO 119 
Tenn. 452, 105 SW 565, 123 AmSR 737. 

fa] Proof of actual application is 
unnecessary. Westinghouse Air 
Brake Co. v. Kansas City Southern R. 
Co., 187 KFed. 26, 71 CCA 1 [rev _sub 
nom. State Trust Co. v. Kansas City, 
Cte. un... Cos) 128 Med. 129, ) 1290 Med. 
455]; Stewart-Chute Lumber Co. v. 
Missouri Pac. R. Co., 28 Nebr. 39, 44 

4 
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[b] That only portion of material 
furnished is used will not prevent a 
lien attaching for the whole amount 
delivered. Neilson v. Iowa Eastern 
R. Co., 51 Iowa 184, 1 NW 434, 33 
AmR 124, 51, Iowa 714, 3 NW 779. 

80. Richmond, etc., Constr. Co. v. 
Richmond, etc., R. Co., 68 Fed. 105, 15 
CCA 289, 34 LRA 625. 

81. Richmond, ete:,, Constr. Cony. 
Richmond, etc., R. Co., supra. 

82. Midland R. Co. v. Wilcox, 122 
Ind. 84, 12 NE 506 (holding that, un- 
der the act of July 18, 1885 [Elliott 
Suppl. §§ 1699-1704], providing that 
the lien shall be on the railroad with- 
in the “county” in which the labor 
and material is performed and fur- 
nished, the legislature did not intend 
to limit the lien to a single county, 
and that, where the work extends into 
two or more counties, it may be en- 
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Co., 68 Fed. 90, 15 CCA 273, 41° 


forced in any one of the counties as 
to the entire line of unfinished road). 

83. Thompson v. St. Paul City R. 
Co., 45 Minn. 13, 47 NW 259; Carnegie 
v. Laneaster, etc., R. Co., 3 OhS&CP 
343, 1 OhNP 300 (holding that one 
furnishing material for the construc- 
tion of a railroad within the state un- 
der a contract with the company or 
the contractor, by the terms of which 
the material is delivered outside of 


the state, is entitled to a lien on the 
road). 
“[a] In Arkansas, under Kirby Dig. 


§ 666, a materialman is entitled to a 
lien for so much of the material as 
is furnished and used in that state. 
Midland Valley R. Co. v. Moran Bolt, 
etc., Mfg. Co., 80 Ark. 399, 97 SW 679. 

{b] In Missouri, under Rev. St. 
(1899) § 4239, providing that persons 
doing work or furnishing ties, etce., 
for a railroad company shall have a 
lien on the property of the company, 
it was held that a person furnishing 
ties in another state which are used 
outside of Missouri is not entitled to 
a lien on the property of the railroad 
company in the state. Bagnell Tim- 
ber Co. v. Missouri, etc., R. Co., 180 
Mo. 420, 79 SW 1130 [overr St. Louis 
Bridge, ete., Co. v. Memphis, ete., R. 
Co., 72 Mo. 664]. 

84. Baltimore Trust Co. v. Sea- 
board Air-Line R. Co., 149 Ga. 260, 99 
SE 867 [certiorari den 250 U. S. 673 
mem, 40 SCt 16 mem, 63 L. ed. 1200 
mem]; Baltimore Trust Co. v. West- 
ern Union Tel. Co., 149 Ga. 262, 99 SH 
868; Valdosta, ete., R. Co. v. Atlantic 
peat Line R. Co., 148 Ga. 842, 98 SE 


[a] In Illinois, under Hurd Rev. 
St. (1899) ¢ 82 § 14, relating to rail- 
road liens and providing that the lien 
created shall continue for three 
months from the time of the perform- 
ance of the subcontract, or doing of 
the work, or furnishing the material, 
except when suit shall be commenced 
by petition, where, in a suit by a sub- 
contractor having a lien to enforce 
payment upon material furnished the 
contractor, it appears that the mate- 
rial was furnished in January, 1900, 
and the contractors who were neces- 
sary parties were not made parties 
until December 19, the right to the 
lien is lost, as a suit as to parties 
brought in by amendment is begun 
only from the time of the amendment. 


. 


Atlantic Dynamite Co. v. Baltimore, 
etc wika Co;, 01 Tiana 3: 

85. Beach v. Wakefield, 107 Iowa 
567, 76 NW 688, 78 NW 197. 

[a] Account stated.—The value 
and character of labor and materials 
furnished may be established by the 
rendering of an account which ‘is ac- 
cepted and approved by the company. 
Naylor v. Lewiston, ete. R. Co., 14 
Ida. 789, 96 P 573. 

86. See statutory provisions. 

87. Morris v. Louisville, ete. R. 
Co., 123 Ind. 489, 24 NE 335; Chap- 
man v. Elgin, ete., Re Co: cht andy As 
632, 39 NE 289. 

[a] Rule applied.—In an action by 
a laborer to enforce a lien for serv- 
ices performed for a subcontractor, 
the terms of the contract entered into 
between the railroad company and the 
contractors are not material. Chap- 
man. Vv. Elgin; ete. Re Comin inden” 
632, 39 NE 289. 

88. See statutory provisions. 

[a] Necessity of urging defense.— 
While the charge of a subcontractor 
suing for a lien must not be greater 
than that of the original contractor, 
the railroad company, to secure the 
protection of the statute, must inter- 
pose such matter as a defense, and 
the subcontractor need not allege or 
approve that his charge is not greater 
than that of his principal. Sweem vy. 
Atchison, ete., R. Co.,. 85 aes A. 87. 

89. Central Trust Co. Richmond, 
etc., R. Co., 68 Fed. 90, ib. CCA 273, 41 
LRA 458 [certiorari den 163 U. S. 679 
mem, 16 SCt 1199 mem, 41 L. ed. 310 
mem]. 

[a] In estimating value of con- 
tract price to be paid to a contractor 
in stock and bonds for the purpose of 
limiting the liens of subcontractors 
(1) the market value of such bonds 
and stock should be taken (Central 
Trust jCo.. yo Richmond ete: R. Cor 
68 Fed. 90, 15 CCA 273, 41 LRA 458), 
(2) and a value given to the bonds 
by the use of the stock in connection 
with them may be taken into account 
(Central Trust Co. v. Richmond, etc., 
R. Co., supra); (3) and where the 
railroad company has agreed with the 
contractor to pay certain interest on 
such bonds, such interest should be 
deducted (Central Trust Co. v. Rich- 
mond, ete., R. Co., supra). 

90. See statutory provisions, 
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entitled to a lien it must appear that there is some- 
thing due or to become due the original contractor,®? 
at the time of the giving of notice or the taking of 
other steps necessary to perfect the len.®? 
a statute confers a direct lien to a subcontractor, 
laborer, or materialman, it attaches upon compli- 
ance with the statutory requirements®? without re- 
gard to payments which have been made to the prin- 
cipal contractor ;°* nor after it has attached can it 
be defeated by a payment to the contractor;?® and 
where, under the statute, it attaches to the sum due 
at the time notice is given and to sums accruing 
thereafter, the rights of one furnishing material to 
a subcontractor are to be determined by the state of 
accounts between the railroad and the principal con- 
tractor, and not of the account between the contrac- 
tor and subcontractor,®® although as to this there 


91. Central Trust Co. v. Bridges, 
57 Fed. 753, 6 CCA 589; Nash v. Chi- 
cago, etc., R. Co., 62 Iowa 49, 17 NW 
106; Roland v. Centerville, etc. R. 
Co., 61 Iowa 380, 16 NW 355; Herrin 
v. Warren, 61 Miss. 509; Adams v. 
Grand Island, etc., R. Co., 10 S. D. 239, 
72 NW 577, 12 S. D. 424, 81 NW 960. 

92. Wright v. Cleveland, etc., R. 
Co., 169 Ill. A. 246; Weidle v. Elgin, 
etc., R. Co., 152 Ill. A. 292; Dudley v. 
Toledo, ete., R. Co., 65 Mich. 655, 32 
NW 884; Coleman _v. Oregonian R. 
Co., 25 Or. 286, 35 P 656; Cisco, etc., 
R. Co. v. Diefenderfer, (Tex. Commn. 
ASW) C20) 216.8 Gs, CISCOW.CLC., ahve 
Co. v. Diefenderfer, (Tex. Civ. A.) 13 
SW (2d). 126. 

[a] Rule applied.—Where at the 
time a subcontractor serves notice of 
a lien nothing is owing to the princi- 
pal contractor who has abandoned the 
work, the subcontractor is not en- 
titled to a lien upon a percentage of 
the contract price held in reserve by 
the railroad until the completion of 
the principal contract. Weidel v. El- 
gin,,ete., R. Co., 152 Ill. A. 292. 

Necessity of notice see infra § 636. 

93. See infra §§ 635-639. 

94. Central Trust Co. v. Richmond, 
68 Fed. 90, 15 CCA 273, 41 LRA 458 
[certiorari den 163 U. S. 679 mem, 16 
SCt 1199 mem, 41 L. ed. 310 mem], 

{a] Payments to subcontractors 
(1) where their claims exceed the 
whole price payable to the principal 
contractor, are primarily applicable 
to that part of their claims which can- 
not be secured by their pro rata liens. 
Central Trust Co. v. Richmond, etc., 
R. Co., 68 Fed. 90, 15 CCA 273, 41 LRA 
458. (2) In the absence of fraud, the 
fact that a bargain between a con- 
tractor and a subcontractor is a hard 
one is no reason for applying a dif- 
ferent rule. Richmond, ete., Constr. 
Co. v. Richmond, etc., R. Co., 68 Fed. 
105, 15 CCA 289, 34 LRA 625. 

{b] Fact that principal contractor 
is indebted to the railroad will not 
deprive one performing personal serv- 
ices for him or furnishing him the use 
of tools or teams, of his lien therefor, 
Cisco, ete, R. Co. v. Diefenderfer, 
(Tex. Civ. A.) 278 SW 267. 

95. Indiana, etc., R. Co. v. Larrew, 
130 Ind. 368, 30 NE 517. 

96. Atlas Powder Co. 
176 N. C. 426, 97 SE 372. 

97. Nash v. Chicago, etc., R. Co., 62 
Iowa 49, 17 NW 106; Congdon, 
Hardware Co. v. Grand Island, 
RPECor Ae SUD TO 862. NV. 
Adams v. Grand Island, etc., R. Co., 
10°S. D. 289, 72 NW 577;. 12'S." D. 424, 
81 NW 960. 

[a] For example, where the plain- 
tiff who furnished supplies to a sub- 
contractor failed to file his statements 
for a lien within the statutory period 
and the contractor fully pays the sub- 
contractor, plaintiff is not entitled to 
a lien against the railroad, although 
it has not paid the contractor. Cong- 


v. Denton, 
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Where 


tractor.®& 


don, ete., Hardware Co. v. Grand Is- 
eae ete: RiCo.;7¢4:4-SsD75t5,. 862N Wi 


98. Barbo v. Norris, 138 Wash. 627, 
245 RP 414, 

99. Barbo v. Norris, supra. 

1. Cleburne Nat. Bank v. Gulf, 
ete., R. Co., 95 Tex: 176, 66 SW 203; 
San Antonio, ete., R. Co. v. Hales, 
(Tex. Civ. A.) 196 SW 903 [rev on 
other grounds 111 Tex. 434, 238 SW 
1106]; Concho, ete. R. Co. v. Ken- 
nedy, (Tex. Civ. A.) 146 SW 345; 
Texas, etc., R. Co. v. Allen, 1 Tex. A. 
Civ. Cas. § 568. 

[a]. For example (1) a lien con- 
ferred upon a “roadbed and its equip- 
ments” does not include the movable 
property of the railroad (Texas, etc., 
E. Co. v.. Allen, 1¢Tex.. AL Cine Cas.'§ 
568), (2) nor the personal property of 
a railroad except its equipment. 
(Concho, ete., R. Co. v. Kennedy, (Tex. 
Civ. A.) 146 SW 345). 

- U. S—Central Trust Co. v. Wa- 
bash, etc., R. Co., 30 Fed. 332. 

Cal.—Cox v. Western Pac. R. Co., 
44 Cal. 18. 

Colo.—Barnes v. Colorado Springs, 
etc., R. Co., 42 Colo. 461, 94 P 570. 

Ga.—Farmers’ L. & T. Co. v. Cand- 
ler, 87 Ga. 241, 13 SE 560. 

Ind.—Farmers’ L. & T. Co. v. Can- 
ada, etc., R. Cos, 127 Ind. 250, 26 NE 
784, 11 LRA 740; Midland R. Co. v. 
Wilcox, 122 Ind. 84, 23 NH 506; Louis- 
ville, etc., R. Co. v. Boney, 117 Ind. 
501, 20 NE 432, 3 LRA 435. 

Mo.—Bagnell Timber Co. v. Mis- 
souri, etc., R. Co., 180 Mo. 420, 79 SW 
1130; Bethune v. Cleveland, etc., R. 
Co., 149 Mo. 587, 51 SW 465; Cranston 
v. Union Trust Co., 75 Mo. 29. 

Or.—George v. Oregon, etc., R. Co., 
118 Or. 502, 247 P 780. 

Wis.—McGrath Constr. Co. v. Wau- 
paca-Green Bay R.. Co., 148 Wis. 372, 
134 NW 824. 

Compare Dean v. Stewart, 49 Mont. 
506, 143 P 966 (the limitation of the 
lien on-the land on which the struc- 
ture is situated to one acre, prescribed 
by Rev. Codes § 7293, does not apply 
to a lien for railroad construction; 
but such lien extends, if not to all of 
the railroad within the county, at 
least to the portion thereof on which 
the work was done). 

' [a] Rule applied.—(1) A contrac- 
tor who grades a section only of the 
road cannot file a lien upon that sec- 
tion alone. Cox v. Western Pac. R. 
Co., 44 Cal. 18. (2) Where a lien is 
obtained by laborers and materialmen 
against a railroad running continu- 
ously through several counties, by 
filing such a notice as the law re- 
quires in one county the lien ex- 
tends to the proceeds of a sale of the 
entire road. Farmers’ L. & T. Co. v. 
Canada, ete., R. Co., 127 Ind. 250, 26 
NE 784, 11 LRA 740. (3) A statute 
giving a lien for labor and material 
expended in constructing a railroad 
on the roadbed, station houses, depots, 


is contrary authority.°” 
has paid to the contractor an amount exceeding that 
which is claimed by the subcontractor will not ‘pre- 
vent the subcontractor from acquiring a lien upon 
an unpaid balance due from the railroad to the con-- 
Where a payment by the contractor to 
the subcontractor is made directly from moneys paid 
by the railroad, it should be applied to lienable items 
of the subecontractor’s account.°®® 

[§ 626] (12) Property Subject to Lien. 
conferred by a statute of the character under con- 
sideration, attaches only to the property to which 
it is confined by the language of the statute.+ 
general rule a statutory lien for labor and materials 
furnished to a railroad company attaches to the en- 
tire road,? and cannot be enforced against a sepa- 
rate part of the road,*® although such part may be all 


The fact that the railroad 


A lien, 


As a 


bridges, rolling stock, real estate, and 
improvements of Such railroad covers 
the company’s railroad within the 
state, whatever the state of its con- 
struction, length of its route, or num- 
ber of counties through which it is 
located, and includes its right of way. 
Cranston v. Union Trust Co., 75 Mo. 
29. (4) A contractor is*entitled to 
a lien on the roadbed, although used 
by the company in the operation of 
the railroad. McGrath’ Constr. Co. v. 
Waupaca-Green Bay R. Co., 148 Wis. 
372,134 NW 824. 

{b] That some of lines of rail- 
road’s system have been paying and 
others have not does not justify a 
casting of the entire burden of. such 
lien upon the latter. Central Trust 
oe; v. Wabash, etc., R. Co., 30 Fed. 

{c]. Tunnel.—Where a_ railroad 
tunnel was to be constructed as one 
structure when plaintiff commenced 
work thereon as superintendent, and 
contracted by separate contracts to 
construct several parts of such tun- 
nel, the work under each contract is 
not a separate structure, but a lien 
may be had upon the entire tunnel 
for each contract, under Rev. St. 
(1908) § 4027. Chicago State Bank v. 
Plummer, 54 Colo. 144, 129 P 819. - 

3. Farmers’ L. & T. Co. v. Candler, 
87 Ga. 241, 13 SE 560; Graham v. Mt. 
Sterling Coalwood Co., 14 Bush (Ky.) 
425, 29 AmR 412; Cranston v. Union 
Trust: (Co.,¢ 7b Mow 29)) Knappiase st, 
Louis, etc., R. Co., 74 Mo. 374 [aff 6 
Mo. A. 205]. Compare Central Trust 
Co. v. Georgia Pac. R. Co., 83 Fed. 386 
[rev on other grounds 87 Fed. 288, 30 
CCA 648] (Holding that, if railroad 
contractors have a lien under the Mis-_ 
sissippi statute superior to an earlier 
mortgage, such superiority is limited 
to the embankments and structures 
actually made by them as distin- 
guished from the land and right of 
way); Waters-Pierce Oil Co. v. U. S. 
etc., Trust Co., 44 Tex. Civ. A. 397, 99 
SW 212 (holding that under Const. 
art 16 § 37, and Sayles Rev. Civ. St. 
art 3294, the lien attaches only on 
the particular building or article made 
or repaired with the material fur- 
nished). 

fa] For example, the lien cannot 
be enforced against so much of the 
road merely as is benefited by the 
labor. -Cranston v. Union Trust Co., 
75 Mo. 29. 

{[b] Under Mechanics’ Lien law of 
Oregon a subcontractor who performs 
work in building an extension of a 
railroad may claim and enforce a lien 
therefor upon such extension only, 
and the fact that he does not include 
in his claim the entire road of the 
company does not violate any public 
policy of the state, or give the com- 
pany any ground to object to his 
claim. Ban v. Columbia Southern R. 
Co., 117 Fed. 21, 54 CCA 407 [rev 109 
Fed. 499]. 
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of the road which the lienor constructed or aided 
to construct. This rule, however, is subject to the 
modification that the lien extends only to the com- 
pleted portion of the road,* and not to a projected 
portion to be completed thereafter;* but the fact 
that the road as projected when the labor and ma- 
terials are furnished is not fully completed will not 
defeat the lien.? Likewise the lien extends only to 
the interest in the road of the company by which 
the laborer or mechanic is employed.® Although 
the railroad has an interest less than a fee-simple 
title, it may be subject to a lien.® Except where the 
statute provides otherwise,° such lien attaches only 
to real estate,1+ and does not attach to the rolling 
stock and other movables belonging to the com- 
pany;?? nor does it attach to the franchise of the 
company.'® Under a statute providing that the lien 
shall attach to all of the property, real, personal, and 
mixed, of the railroad,!* it attaches to the rolling 
stock of the railroad.?® 

[§ 627] (13) Persons Entitled to Liens—(a) In 
General. The persons who may claim a statutory 
lien for labor or material are to be determined by the 
proper construction of the statute under which the 
lien is claimed,*® and unless claimant is within the 
class designated by the statutory provision under 
which he claims a lien, he is not entitled to such 
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lien.1’7 A mere creditor of one entitled to such a lien 
has no right to the lien, although money loaned by 
him may have been used to furnish the materials 
supplied to the railroad company.1® 

[§ 628] (b) Contractors—aa. In General. Stat- 
utes creating liens in favor of laborers and material- 
men have frequently been construed not to apply in 
favor of contractors for the furnishing of labor and 
materials.1® However, contractors for the perform- 
ance of work, including the furnishing of labor and 
materials, have been held to be within the intent of 
statutes conferring liens upon anyone who shall per- 
form any labor on, or for the benefit of, any rail- 
road,2° or upon any mechanic, builder, artisan, work- 
man, laborer, or other person who shall perform any 
work upon any railroad,?? or upon mechanics, la- 
borers, and operatives.??. Where the statute pro- 
vides that all persons who furnish labor, material, 
or teams shall be entitled to a lien, a contractor for 
the furnishing of labor, ete., may be entitled to a 
lien.?° 

[§ 629] bb. Who Are Contractors. A contrac- 
tor within the meaning of a statutory provision giy- 
ing such lien to contractors is one who furnishes 
labor or materials under a contract directly with 
the railroad company or through a duly authorized 
officer or agent.?4 


4. Farmers’ L. & T. Co. v. Candler, 
87 Ga. 241, 13 SE 560. 

5. Nielson v. Iowa Eastern R. Co., 
51 Iowa 184, 1 NW 434, 33 AmR 124, 
51 Iowa 714, 3 NW 779. 

6: Nielson v. Iowa Eastern R. Co., 
supra. 

7. Nielson v. Iowa Eastern R. Co., 
supra. 

8. Breed v. Nagle, 46 Ga. 112 (hold- 
ing that the lien given by the act of 
1869 to laborers or mechanics for 
labor and material furnished in the 
construction of a railroad extends 
. only to the interest in the road of the 


company by which the laborer or me- | 


chanic is employed; and if that com- 
pany is a lessee of the railroad the 
lien extends only to his interest as 
such), ; 

9. Naylor v. Lewiston, etc., R. Co., 
14 Ida. 789, 96 P 573. 

10. Brown v. Buck, 54 Ark. 453, 16 
SW 195 (holding that, under the act 
of March 19, 1887, anyone who fur- 
nishes materials to build any railroad 
- is entitled to a lien upon the roadbed, 
equipment, or appurtenances of the 
road, irrespective of whether it is 
owned by an incorporated company, a 
firm, or individuals in common). 

{a] Under Virginia Code § 2485, 
one who furnishes supplies necessary 
to the operation of a railway .has “a 
prior lien on the franchise, gross earn- 
ings, and on all the real and personal 
property” of the road, upon condition 
that the claim be recorded as _ re- 
quired by § 2486. Newgass v. Atlan- 
tic, etc., R. Co., 56 Fed. 676. 

11. See Nielson v. lowa Eastern R. 
Co., 51 Iowa 714, 3 NW _779. 

12. Nielson v. lowa Eastern R. Co., 
51 Iowa 184, 1 NW 434, 33 AmR 124; 
New England Car Spring Co. v. Balti- 
more, etc., R. Co., 11 Md. 81, 69 AmD 
£81; Texas, ete, R. Co; v. Allen, 1 
Tex. A. Civ. Cas. § 568. 

13. Nielson v. lowa Hastern R. Co., 
51 Iowa 714, 3 NW 779; Bethune v. 
Cleveland, etc., R. Co., 149 Mo. 537, 51 
SW 465. ye 

14. See statutory provisions. 

15. George v. Oregon, etc., R. Co., 
UTS VOr, 5022272 Pa80, | Ae. 

16. See statutory provisions; and 
cases infra this section and §§ 628— 
634. 5 
17. Tucker vy. St. Louis, etc., R, Co., 
59 Ark. 81, 26 SW 375; Templin v. 
Chicago, etc., R. Co., 73 Iowa 548, 35 
NW 634. ‘ 

‘f{a] General superintendent of 


railroad and a construction company, 
working on a salary, has no lien for 
services rendered while the company 
was constructing the road, he not be- 
ing a mechanic or a ¢ontractor within 
the Lien Law. Bartlett v. Patterson, 
9 Oh. Dec. (Reprint) 73, 10 CincLBul 
367; McDonald v. Charleston, etc., R. 
Co., 93 Tenn. 281, 24 SW 252. 

18. Fowler v. Buffalo, etc., R. Co. 
Sheld. (N. Y.) 525; Mellon v. Morris- 
town, etc., R. Co., (Tenn. Ch. A.) 35 
SW 464. 

19. Little. Rock, etc., .R. Co. v. 
Spencer, 65 Ark. 183, 47 SW 196, 42 
LRA 334; Savannah, etc.,; R. Co. v. 
Callahan, 49 Ga. 506; Breed v. Nagle, 
46 Ga. 112; Indianapolis Northern 
Tract. Co. v. Brennan, 174 Ind. 1, 87 
NE 215, 90 NE 65, 68, 91 NE 503, 30 
LRANS 85;° Chicago, ete., R. Co. v. 
Sturgis, 44 Mich. 538, 7 NW 213. 

20. Couper v. Gaboury, 69 Fed. 7, 
LG MOC Aya ot 

21. Kansas City Southern R. Co. 
v. Tansey, 41° Okl. 543, 139 P 267; 
Kansas City Southern R. Co. v. Wal- 
BAe, 38 Okl. 233, 132 P 908, 46 LRANS 

2. 


22. Hales v. San Antonio, etc. R. 
Co., 111 Tex. 434, 238 SW 1106 [rev 
(Civ. A.) 196 SW 903]. But_see Ger- 
lach v. North Texas, etc., R. Co., (Tex. 
Civ. A.) 244 SW 662 (contractor has 
no lien). é 

[a] Necessity of performance of 
labor.—(1) Under Rev. Civ. St. (1911) 
art 5640, giving a lien to those per- 
forming labor or work with tools and 
teams in the construction of a rail- 
road, a person who hired his teams to 
the contractor, but did not work with 
them, was not entitled to a lien. Ft. 
Worth, etc., R. Co. v. Read, (Tex. Civ. 
A.) 154 SW 1027. (2) A person who, 
while ‘his employees, teams, and tools 
were employed on a railroad grade, 
did work in ‘the blacksmith shop and 
procured supplies necessary for the 
prosecution of the work on the grade 
was entitled to a lien. Ft. Worth, 
ete., Gk. (Con VnRead, supra. (3) jA 
contractor or subcontractor procuring 
railroad construction work to be done 
through the labor of others is not 
within Rev. St. (1895) arts 3312, 3313, 
imposing a lien on railroad property 
for the protection of laborers and me- 
chanics who may perform labor with 
teams or tools in its construction or 
repair. Eastern Texas R. Own va 
Davis, 37 Tex. Civ. A. 342, 88 SW 883. 
(4) Nor do such statutes give a lien 


to a subcontractor or one who lets 
teams to a contractor to use on the 
railroad, in payment of a debt owing 
the contractor, who continued to use 
them after the debt was paid. East- 
ern Texas’ R. Co. v. Foley, 30 Tex. Civ. 
A. 129, 69 SW 1030. 

23. Tod + Kentucky Union R. Co., 
52 Fed. 241, 5 CCA 60, 18 LRA 305. 

24. Richmond, etc., Constr. Co. v. 
Richmond, etc., R. Co., 68 Fed. 105, 15 
CCA 289, 34 LRA 625; Templin v. 
Chicago, ete., R. Co., 73 Iowa 548, 35 
NW 634; Hearne v. Chillicothe, etc., 
R. Co., 53 Mo. 224; McDonald v. 
Charleston, etc., R. Co., 93 Tenn. 281, 
24 SW 252. 

{a] Ilustrations.—(1) Where one 
railroad company sells its road to 
another before completion and agrees 
with the president of the buyer to 
complete the road, the seller is a con- 
tractor, and persons contracting with 
it to do the work are subcontractors. 
Templin v. Chicago, etc., R. Co., 73 
Iowa 548, 35 NW 634. (2) A person 
furnishing material to a railroad com- 
pany under a contract with its presi- 
dent is a general contractor. Hearne 
v. Chillicothe, ete., R. Co., 53 Mo. 324. 

[b] Engineers who are engaged:in 
laying out a railroad under a contrac- 
tor whose contract provides that the 
railroad company shall pay for their 
services are entitled to have liens as 
contractors against the railroad com- 
pany. Central Trust Co. v. Condon, 
67 Fed. 84, 14 CCA 314. 

{[c] Contractor whose contract has 
been set aside at the suit of the rail- 
road company as ultra vires, but who 
has been allowed compensation for 
work actually done under the con- 
tract, is entitled to a mechanic’s lien 
under the Pennsylvania resolution of 
Jan. 21, 1843. New Castle, etc., R. Co. 
v. Simpson, 26 Fed. 133. 

[ad] Where one railroad company 
assumes management of another, all 
the earnings of both. being deposited 
in a common fund from which all ex- 
penses of both are paid, the former is 
not a supplier of materials or # con- 
tractor with the latter so as ft) be 
entitled to a lien on the propercy of 
the latter for the amount expended 
by it over and above the amount re- 
ceived from it, as any such excess is 
only an advance of money. U. S. 
Trust Co. v. Western Contract Co., 81 
Fed. 454, 26 CCA 472. 

fe] Contractor with construction 
company (1) which as far as credi- 
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[§ 630] (c) Subcontractors—aa. In General. A 
subcontractor to acquire a lien must bring himself 
within the provisions of a statute applicable to sub- 
contractors,?*> and ean have no lien under a statute 
providing for contractors only.2® While it has been 
held that a subcontractor may have a hen under a 
statute conferring a lien upon any mechanic, build- 
er, artisan, workman, laborer, or other person who 
shall perform any work upon any railroad,?’ or a 
statute conferring a lien upon mechanics, laborers, 
and operatives,?® it has been held to the contrary 
that subcontractors are not within the scope of the 
title of an act relating to the liens of mechanics, 
laborers, and materialmen,?°® and that a subcontrac- 
tor procuring work to be done through the labor of 
others does not come within the provisions of a stat- 
ute imposing a lien on railroad property for the pro- 
tection of laborers and mechanics who may perform 
work with teams or tools in its construction or re- 
pair,®° although he may have a len for his own per- 
sonal services and that of his teams and tools.*1 

[§ 631] bb. Who Are Subcontractors. A subcon- 
tractor, within the meaning of these statutes, is one 
who furnishes labor or material under a contract with 
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the principal contractor.?2, One who merely hires 


or rents tools or equipment to one employed on the 


work does not thereby become a subcontractor and 
entitled to a lien for the value of the use of the tools 
or equipment;?? nor is a person performing labor 
rendered a subcontractor because of the fact that 
his compensation is fixed by units of work per- 
formed.*+* 

[§ 632] (d) Persons Contracting with, or Em- 
ployed by, Subcontractors. Some statutes, while in- 
cluding subcontractors or persons furnishing labor 
or material to the principal contractor, do not em- 
brace one who furnishes labor or materials under 
a contract with a subcontractor.*® Under other 
statutes, however, the lien is extended to subcon- 
tractors of the second,®® or even third, degree,*’ 
and to persons doing labor for, or furnishing ma- 
terial to, either of these.*® Where the statute re- 
quires the lien to be based on a contract with, or 
approved by, the railroad, one furnishing material 
under a contract with a third person having a con- 
tract with a subcontractor under the original con- 
tractor must show that the railroad approved the 
contract between himself and the third person.*® 
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tors are concerned is in fact the same 
as the railroad company, is entitled 
to a lien as an original contractor 
with the railroad company. Wick v. 
Ft. Plain, etc., R.:Co., 27 App. Div. 577, 
50 NYS 479. (2) One contracting 
with a construction company is en- 
titled to pursue his remedy as an 
original contractor without filing or 
serving notice, where the construction 
company and the railroad company 
are in fact the same or have the same 
officers and substantially the same 
stockholders and directors. Seymour 
v. Woodstock, etc., Tract. Co., 281 Ill. 
84, 117 NE 729 [rev 204 Ill. A. 142]. 

[f] Contract held sufficient.—(1) 
Where work is done under a contract 
made by the president of the railroad 
and accepted and ratified by the com- 
pany, a contract sufficient to support 
a lien is established. Naylor. v. 
Lewiston, ete., R. Co., 14 Ida. 789, 96 
12 GSB (2) Where the contract is en- 
tered into by the agents of a railroad, 
it is not sufficient that they under- 
stood that the other party was to look 
to a third person for his compensa- 
tion where he has not agreed to do so. 
perl v. McAdoo, 35 Ida. 283, 206 P 
105 


an Templin v. Chicago, ete, R. 
Co., 73 Iowa 548, 35 NW 634. 

26. U: ale rusty, \Com av. 
Bridges, 57 Fed. £535.16 “CCA, 539. 

Ark.—-Tucker v. St. Louis, ete., R. 
Co., 59 Ark. 81, 26. SW 375. 

Ga.—Cartter v. Rome, ete., Constr. 
Co., 89 Ga. 158, 15 SE 36. 


Ili.—Arbuckle vy. Illinois, ete., R. 
Cony Sel 29) 
W. Va.—Richardson v. Norfolk, 


ete:, Ri Co, 7380 W.iVas 641,07 SH 195. 
[a] Illustrations.—(1) Under the 
Tennessee act of March 29, 1883, the 
contractor must deal directly with 
the company to secure a lien for 
work or materials. Central Trust 
Co. v. Bridges, 57 Fed. 753, 6 CCA 539. 
(2) A subcontractor has no lien un- 
der L. (1887) p 96, giving a lien to 
contractors and certain others who 
work and labor in the construction of 
a railroad. Tucker v. St. Louis, etce., 
R. Co., 59 Ark. 81, 26 SW 375. 
. 27. Kansas City Southern R. Co, v. 
Tansey, 41 Okl. 543, 139 P 267; Kan- 
sas City Southern R. Co. v. Wallace. 
388 Okl. 233, 132 P 908, 46 LRANS 
112. 
28. 
derfer, 


Cisco, ete., R. Co. v. Diefen- 
(Tex. Civ. A.) 13 SW (2d) 126. 
29. Cleveland, etc., R. Co. v. De 
Frees, 173 Ind. 717, 87 NE 722: 
30. Ft. Worth, etc., R. Co. v. Read 


(Tex. Civ. A.) 140 SW 111; Eastern 
Texas R. Co. v. Davis, 37 Tex. Civ. A. 
342, 83 SW 883; Parks v. Locke, (Tex. 
Civ. A.) 25 SW 702; Krakauer v. 
Locke, 6 Tex. Civ. A. 446, 25 SW 700. 

31. See infra § 633. 

32. Angerer v. Southern Tract. 
Cor, 2035 Ti ALN 25 ehemplineves. bie 
case, etc., R. Co., 73 Iowa 548, 35 NW 


ot. 

{a] Illustration.—One who _ did 
grading ona railway roadbed, which 
work was orally sublet to him 
through his father by the original 
contractor, the subcontract being 
made for his benefit, and he using his 
own grading outfit and paying the 
laborers with his own money, was a 
subcontractor within the Laborers’ 
Lien Law, giving a subcontractor a 
lien for material furnished and labor 
performed in construction of a rail- 


road. Owen v. Chicago, etc., R. Co., 
86 Nebr. 851, 126 NW 658. 
{[b] Day laborer employed by, and 


man who furnishes material to, con- 
tractor for railroad construction are 
not subcontractors within the mean- 
ing of the Lien Law. Farmers’ L. & 
TT Cox ve Canadian, ete: R..Cone tad 
Ind. 250, 26 NE 784, 11 LRA 740. 

33. Wood v. El Dorado Lumber 
Co., 153 Cal. 230, 94 P 877, 126 AmSR 
80, 16 LRANS 585, 15 AnnCas 382. 

34. Ft. Worth, etc., 
(Tex. Civ. A.) 154. SW 1027. . 

[a] For example, an agreement, 
by which the laborer is to move dirt 
and rock at a specified price per cubic 
yard and to clear land at a specified 
price per acre, does not render him a 
subcontractor. Eos ewWiorth; ete, oR. 


Co: vs Read, “(Pexs Civ. As) 15498Siw 
1027. 
35. Central Trust Co. v. Rich- 


mond, etc., R. Co., 54 Fed. 723 [cer- 
tiorari den 163 U. S. 679 mem, 16 SCt 
1199 mem, 41 L. ed. 310 mem] (con- 
struing the Kentucky laws of 1888); 
Howard v. Moore, 20 Fla. 163; ° Cairo, 
ete, (Re Co! WasWatsoneo5) elle seks 
Smith Bridge Co. v. Louisville, ete., 


Air” Line | Ro Co? 2) fe 506-9 Utter 
v. Crane, 37 Iowa 631. 
36. Ark.—Midland Valley R. Co. v. 


Moran Bolt, ete., Mfg. Co., 80 Ark. 
899, 97 SW 679; ‘St: Louis, etc., R. 
Co. v. Love, 74 Ark. 528, 86 SW 395. 
See St. Louis, ete., R. Co. v. Henry, 
86 SW 841; St. Louis, ete., R. Co. v. 
Rogers, 72 Ark. 270, 79 SW 794; Choc- 
taw, etc., R. Co. v. Speer Hardware 
Co., 71 Ark. 126, 71 SW 267 (all hold- 
ing that, under the act of March 31, 


R. Co. v. Read,: 


1899, no lien is given for supplies to 
employees of subcontractors not in 
privity with the railroad company). 

Ind.—Pere Marquette R. Co. v. 
Smith, -36 Ind. A. 4389), 74 NE 545, 

Minn.—Spafford v. Duluth, etc., R. 
Co., 48 Minn. 515, 54 NW 469 (under 
ee Lien Law as amended in 

Tex.—Austin, etc., R. Co. v. Daniels, 
62 Tex. 70. 

Wis.—Mundt v. Sheboygan, ete., R. 
Co., 81 Wis. 451. 

[a] One who lets his team and 
teamster to subcontractor to do work 
in constructing a railroad is entitled 
to a lien under St. (1889) c¢ 200 § 3. 
Perry iv. Duluth. Transfer Re ‘Cov-56 
Minn. 306, 57 NW 792. 

37. Eccleston v. Hetting, 17 Mont. 
88, 42 P 105 (holding that, where par- 
ties contracted to furnish ties to a 
railroad company and afterward sub- 


let the contract to one who contracted 


with plaintiff to haul and deliver the 
ties, plaintiff was entitled to a me- 
chanic’s lien for his labor). 

38. Pere Marquette R. Co. v. Smith, 
36 Ind. A. 439, 74 NE 545; Pere Mar- 
quette R. Co. v. Baertz, 36 Ind. A. 408, 
74 NE 51; E. I. Du Pont de Nemours 
Powder Co. v. Louisville, etc., R. Co., 
153 Ky. 5938, 156 SW 116; Austin, ete., 
R. Co. v. Daniels, 62 Tex. 70. 

fa] Whether materials were sold 
to railroad company or to its con- 
tractor is immaterial if they were 
used in the construction of the rail- 
road. ~Ozark,» ete Centar ha Come 
Moran Bolt, ete., Mfg. Co., 75 Ark. 
106, 86 SW 848; St. Louis, ete., R. Co. 
v. Love, 74 Ark. 528, 86 SW 395. 

[b] For example (1) the lien may 
extend to a laborer of one having a 
subcontract under a _ subcontractor 
(Pere Marquette R. Co. v. Smith, 36 
Ind. A. 439, 74 NE 545), (2) or to one 
furnishing material to one taking his 
contract from a subcontractor (EK. I. 
Du Pont de Nemours Powder Co. v. 
Louisville, etc., R. Co., 153 Ky. 598, 
156 SW 116). 

39. Alling v. Cheshire St. R. Co., 
83 Conn. 82, 75° A 143. 

[a] Repeal of statute.—A provi- 
sion expressly relating to railroads, 
requiring the claim for which a lien 
may be had to be based upon a con- 
tract with, or approved by, the cor- 
poration owning or managing the rail- 
way, is not repealed by a statute 
which does away with such necessity 
as to labor and materialmen’s liens 
generally, notwithstanding the Rail- 


nn eee 
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§§ 632-634] 


te 


One employed by a construction company may be 
regarded as employed at the instance of a contrac- 
tor of the railway company, although the construc- 
tion company was chartered and did considerable 
work before the railroad company obtained its char- 
ter, where the contract between the construction 
and the railroad companies covered the entire work 
of grading the road and thus related back, making 
the construction company the contractor of "the rail- 
road company from the beginning.?° 

[§ 633] (e) Laborers and Other Persons Render- 
ing Services. Some statutes conferring liens of the 
character under consideration are sufficiently broad 
in their terms to include all persons rendering val- 
uable services from which the railroad receives a 
benefit.t1 However, statutes affording a lien to per- 
sons performing labor or services are ordinarily 
construed to include only persons other than officers, 
managers, or general superintendents,*? who actual- 
ly perform manual work and labor,**® in the. con- 
struction, repair, or operation of the road,** but 
have been held to include the foreman or superin- 
tendent of a gang of laborers engaged in construction 
or repair work,*® a civil engineer,*® or a bookkeep- 
ers but, have been held not to extend to one who 
merely has charge of the company’s office and of the 
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receipts and keeps in a book the time of the workmen 
as handed to him.*® Nor does the term “laborer” 
extend to contractors or subcontractors who supply 
laborers and teams,*® even though they personally 
expend labor with that of the laborers employed by 
them.®° <A teamster is a laborer so far as his own 
personal services are concerned,®* but has been held 
not to be such as respects the use of his team.°* He 
may, however, have a lien for his wages for himself 
and the team which he uses, where the statute pro- 
vides that laborers who have performed labor or 
work with teams, to whom wages are due for such 
work or for the work of the team employed, shall 
have a lien.>? Where the statute permits a lien in 
favor of claimant only for his own personal services 
and that of his teams and tools, a claimant must not 
intermingle with his claims for labor, tools, and 
teams furnished by other persons.°+ 

[§ 634] (£) Assignees or Purchasers of Claims. 
While by some authorities it is held that lens of 
the character under consideration are personal rights 
which are not assignable at law,®> by other authori- 
ties it is held that, in the absence of a statute so 
providing, such liens may be assigned so as to entitle 
the assignees to enforce them under the statute.°°® 
Under some statutes it is held that, where the lien 


road Lien Law provides that liens 
thereunder shall be asserted, per- 
fected, and foreclosed in accordance 
with the provisions of the statutes 
as to other mechanics’ liens. Alling 
< 2 ears St. R. Co., 83 Conn. 82, 75 
- 40. Gulf, etc., R. Co. v. Winder, 26 
Tex: Civ. A. 263, 63 SW 1043. 

- 41. See statutory provisions; 
eases infra this note. 

‘[a] “All persons rendering vaiua- 
ble and necessary services, profes- 
sional or otherwise” (1) is a provision 
sufficiently broad to confer a lien to 
a@ company cook and his assistants 
(Bladen v. Marietta, etc., R. Co., 97 
Tenn. 392, 37 SW 135), (2) or a book- 
keeper whose duty was to keep the 
time of the men, pay their wages, etc. 
(Bladen v. Marietta, etc, R. Co., su- 
pra). ; 
[b] “All persons performing any 
work or furnishing any material un- 
der contract” (1) is a provision suffi- 
ciently broad to entitle a civil en- 
gineer, who surveyed and staked out 
-a railroad and then superintended the 
building of the road, to a lien for 
his salary (Van Frank v. St. Louis, 


and 


ete, ba Co; 98 Mo, A. 412) 67 °SiW 
688), (2) or to entitle the foreman, 


who directs the work of laborers in 
improving a railroad, to a lien for 
his wages (Sweem v. Atchison, etc., 
‘Re Co., 85 Mo. A. 87). 

42. Wick v. Ft. Plain, etc., R. Co., 
27 App. Div. 577, 50 NYS 479; Mc- 
Donald v. Charleston, ete., R. Co., 93 
‘Tenn. 281, 24 SW 252. 

43. Gilchrist v. Helena Hot 
Springs, |ete., R. Co., 58 Fed. 708; 
Mornan v. Carroll, 35 Towa 22; Balch 
v. New York, ete., R. Co:, 46 N. Y. 
Bone Wickoval mt. Plain, ete). R. Co:, 
Oi eApp. Dive (577, 50) NYS" 4795)" Nt: 
Worth, etc, R:’ Co. v. Read, (Tex: 


~Civ. A.) 140 SW 111. 


[a] Day laborer is entitled to a 
lien for wages under a statute con- 


ferring a lien upon every “mechan- 


ie), -% -laborersor other ‘person.’ 
Mornan -v. Carroll, 35 Iowa 22. 

‘[b] Work and labor.—Persons 
who occupy the positions of manag- 
ing agent and of superintendent of 
trains, but who on occasion run trains, 
clean cars, repair tracks, or act as 
general utility men, perform work 
which can be classed as “work or 
labor done upon any of the property 
of such corporation.” Gilchrist v. 
Helena, etc.; R. Co., 58 Fed. 708, 716. 


[c] Manual labor.—A person, em- 
ployed by a railway company, at work 
to keep its track open, is a railway 
employee engaged in manual labor 
within the meaning of Quebec Civ. 
Code art 2009. Morse v. Levis Coun- 
ty R. Co., 28 Que. Super. 178. 

_ 44 See supra § 620. 

45. St. Louis, etc., R. Co. v. Love, 
74 Ark. 528, 86 SW 395; Sweem v. At- 
chison, (etc., “R. «Co, 85 Mio. FALe Si 
Texas, etc., R. Co. v. Allen, 1 Tex. A. 
Civ. Cas. § 568. 

46. Van Frank v. St. Louis, etc., 
R. Co., 93 Mo. A: 412,;°67 SW 688; 
Wick v. Et. Plain, etc., R. Co., 27 App. 
Div. 577, 50 NYS 479. But see Penn- 
Sylvania, ete., R. Co. v. Leuffer, 84 Pa. 
168, 24 AmR 189 [rev 11 Phila. 548] (a 
civil engineer is not a “laborer” or 
Sworkman?’);) Gulf, ete; Rei Con0Nv. 
Berry, 31 Tex. Civ. A. 408, 72 SW 
1049 (holding that a civil engineer 
is not entitled to a lien for wages 
earned by him in the construction of 
a railroad under Rev. St. art 3312, 
being neither a mechanic, laborer, nor 
operator). 

[a] “All persons who perform 
labor or furnish labor,” as used in 
the Kentucky laws of 1888, embraces 
the services of a civil engineer who 
actually superintended and directed 
the construction of the work. Central 
Ri Eo:, 
723 [certiorari den 163 U. S. 


Trust.Co;. v. Richmond, ‘etc: 
54 Fed. 


679 mem, 16 SCt 1199 mem, 41 L. ed. 
3810 mem]. 
47. Wick v. Ft. Plain, etc., R. Co., 


27 App. Div. 577, 50 NYS 479 (work- 
ing for daily or monthly wages). But 
see Milligan v. San Antonio, etc., R. 
Co., (Tex. Civ. A.) 46 SW 918 (holding 
that, under Rev. St. [1895] art 3312, 
a bookkeeper and auditor in the em- 
ploy of a construction company which 
built a railroad is not a laborer, me- 
chanic, or operative, and is therefore 
not entitled to a lien thereon for the 
amount due him for his services). 
[a] Bookkeeper for crew building 
railroad bridge is entitled to a lien un- 
der Act (1891) p 215 c 98, declaring 
that every person who performs any 
part of the work in grading any rail- 
road roadway or aids in the construc- 
tion of its bridges, etc., or who per- 
forms any valuable services, manual 


or professional, by which any railroad. 


receives a benefit, shall have a lien. 


Bladen v. Marietta, etc., R. Co., 97 
Tenn. 392; 37 SW 1385. 
48. Gilchrist v. Helena Hot 


Springs, etc., R. Co., 58 Fed. 708. 

49." Tod v. Kentucky Union R. Co., 
52 Fed. 241, 8 CCA 60, 18 LRA 305; 
Chicago, etc., Ry Cos we stureis, 44 
Mich. 538, 7 NW 213; Balch v. New 
York, ete., R. Co., 46 N. Y. 521; Cen- 
tral, etc., R. Co. v. Henning, 52 Tex. 


466; ‘Tyler Tap R. Co. v. Discol) 62 
‘ex, 137 
[a] One who merely rents horses 


and harnesses to a contractor at a 
stipulated price per month does not 
bestow labor upon the construction 
work so as to be entitled to a lien. 
Wood v. El Dorado Lumber Co., 153 
Cal. 230, 94 P 877, 126 AmSR 80, 16 
LRANS 585, 15 AnnCas 382. 


50. Rogers v. obexter, GUC. wR: (COM 
85 Me. 372, 27 257,21 LRA 528. 
Bae Mann Vv. Burt, 35 Kan. 10, 10 

52. Mann v. Burt, supra; Balch 
Ve New York, \ete.; Ri >Col, 462 Nea. 
521. But see Chicago, etc., R. Co. v. 
Sturgis, 44 Mich. 538, 7 NW 213 


(labor done by a man’s team may ~ 
be fairly considered as done by him). 

[a] Price for joint labor.—If a 
price is fixed for the joint labor of 
the teamster and team, the debt is 
indivisible and the company is not 
chargeable with a _ lien. Mann vy. 
Burt, 35 Kans 107) L0eP os. 


53. Cisco, ete., R. Co. v. Diefen- 
derfer, (Tex. Civ. A.) 278 SW 267; 
Missouri, ete., R. Co. v. Bryan, (Tex. 


Civ. A.) 107 SW 572; Bastern Texas 
RP Cow v.) Danis) 371 © RexcaChvaAwoaenr 


83 SW 8838; Eastern Texas R. Co. v. 
oly: 30° Tex. Civ. A: 129, 69 ‘Siw; 
1030. 

54 Cisco, ete., R. Co. Vv. Diefen- 


derfer, (Tex. Civ. A.) 278 SW 267. 

65. Dano v. Mississippi, etce., R. 
Co., 27 Ark. 564; Cairo, ete., R. Co. v. 
Fackney, 78 Ill. 116; Matzewitz v. 
Wisconsin Cent. R. Co., 140 Wis. 643, 
123 NW 121. But see Angerer v. 
Southern Tract. Co., 203 Ill. A. 25. 

56. Fla.—Tampa, etc., R. Co. v. An- 
derson, 55 Fla. 866, 46 S 594; Tam- 
pa, ete. KR. Co. vy. Barrison, 55 Ela, 
810, 46 S 592. 

Ind.—Midland R. Co. v. Wilcox, 122 
Ind. 84, 23 NE 506. 

Iowa.—kKent v. Muscatine, etc., R. 
Co., 115 Iowa 3838, 88 NW 935. 

Mich.—-Dudley v. Toledo, etc. R. 
Co., 65 Mich. 655, 32 NW 884; Chi- 
cago, ete., R. Co. v. Sturgis, 44 Mich. 
538, ‘7 NW 213. 

Mo,—Little Rock Trust 
Southern Missouri, etc., R: 


Con va 
Coz 195: 
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is inchoate, all the statutory requirements not having 
been complied with, it cannot be assigned so as to 
entitle the assignee to perfect or create the lien by 
complying with such requirements;°’ but after the 
lien has once been perfected it may be assigned so 
as to entitle the assignee to enforce it.°§ 
view that the right toa lien is personal and not as- 
signable,°® one who pays off lien claims and takes 
up the certificate of indebtedness does not acquire 
a lien,®° even though he does so at the request of 
Under the view that the 
right to a lien is not personal and is assignable,°? 
the lien passes with an assignment of the contract 
or evidences of the lien indebtedness,°* such as 
One who, under agreement 
with the contractor, furnishes money for the pay- - 
ment of laborers’ claims and to whom drafts or 


the railroad company.*? 


laborers’ time checks.®* 
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In General. 
Under the 


checks drawn by the contractor, payable to the la- 


Mo. 669, 93 SW 944 (construing Rev. 
St. [1899] § 4256, permitting such as- 
signment), 

Oh.—Farmers’ L. & T. Co. v. Cin- 
cinnati, etc., R. Co., 10 Oh. Dec. (Re- 
print) 481, 21 CincLBul 275. 

Okl.—Midland Valley R. Co. v. Mc- 
Lemore, 73 Okl. 102, 174 P 1079. 

Tex.—MclIlhenny v. Binz, 80 Tex. 
1,13 SW 655, 26 AmSR 705; Austin, 
etc., Ru ‘Co, v..Daniels, 62 Tex. 70; 
Texas, etc., R. Co. v. Allen, 1 Tex. 
A. Civ. Cas. § 568. See Texas, etc.. 
R. Co. v. McCaughey, 62 Tex. 271 
(holding an equitable assignment not 
shown). 

[a] Subcontractor cannot, on pay- 
ing the wages of his employees, take 
an assignment of their liens and en- 
force them against the road. Kra- 
kauer v. Locke, 6 Tex. Civ. A. 446, 25 
Sw 700. 

57. Fleming v. Greener, 173 Ind 
260, 90 NE 72, 73, 140 AmSR 254, 21 
AnnCas 959, 87 NE 719; Fleming v. 
Greener, 41 Ind. A. 77, 83 NE 354 
[transf 173 Ind. 260, 90 NE 72, 78, 
140 AmSR 254, 21 AnnCas 959]; Frai- 
ley v. Winchester, etc., R. Co., 96 Ky. 
570, 29 SW 446, 16 KyL 645; O’Connor 
v. Current River R..Co., 111 Mo. 185, 
20 SW 16; Brown v. Chicago, etc., R. 
Co., 36 Mo. A. 458; Griswold v. Carth- 
age, etc., R. Co., 18 Mo. A. 52; Nor- 
man v. Edington, 115 Tenn. 309, 89 
Sw 744... 

[a] Purchaser of labor tickets 
cannot acquire a lien therefor under 
the Kentucky statute providing for a 
lien on a railroad in favor of one fur- 
nishing labor for the construction or 
improvement thereof, Frailey v. Win- 
chester;, etc... R. ‘Co., 96 Ky. 15:70,. 29 
Sw 446, 16 KyL 645. 


58. O’Connor v. Current River R. 
Co., 111 Mo. 185, 20 SW 16; Norman 
v. Edington, 115 Tenn. 309, 89 SW 
744, 

[a] Rule applied.—(1) An as- 


signee cannot acquire a lien by mak- 
ing the sworn statement required by 
the statute in the place of the person 
performing the labor or furnishing 
the labor materials and teams. Frai- 
ley v. Winchester, etc., R. Co., 96 Ky. 
570, 29 SW 446, 16 KyL 645. (2) A 
mechanic’s lien on a railroad will not 
lie in favor of an assignee where the 
claim was assigned before the ac- 
count was filed in the office of the 
circuit court. O’Connor v. Current 
River R. Co., 111 Mo. -185, 20 SW 16. 
(3) Under Shannon Code § 3580, re- 
quiring that a laborer shall give writ- 
ten notice to the railroad within nine- 
ty days, no lien can be enforced by 
assignees of labor claims where the 
required notice was not given. Nor- 
man v. Edington, 115 Tenn. 309, 89 
Sw 744. 

59. See supra text and note. 

60. Cairo, etc., R. Co. v. Fackney, 
RSL Lhe: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


61. Cairo, etce., R. Co. v. Fackney, 
supra. 

62. See supra text and note 55. 

63. Midland R. Co. v. Wilcox, 122 


Ind. 84, 23 NE 506; Austin, etc. R. 
Co. v. Daniels, 62 Tex. 70; Austin, etc., 
R. Co. v. Rucker, 59 Tex. 587. 

[a] Assignment of estimates of 
amounts due to contractors, certified 
to by the railroad company for whom 
the work was done, and of the con- 
tract with the company, carries the 
right of lien for the estimates and 
for work done before and after the 
assignment. Midland R. Co. v. Wil- 
cox, 122 Ind. 84, 23 NE 506. 

64. Pere Marquette R. Co. Vv. 
Baertz, 36 Ind. A. 408, 74 NE 51; Kent 
v. Muscatine, ete., R. Co., 115 Iowa, 
383, 88 NW 935; Gerlach v. North Tex- 
as, etc., R. Co., (Tex. Civ. A.) 244 SW 
662; Texas, ete. R. Co. v. Dorman, 
(Tex. Civ. A.) 62 SW 1086; Texas, etc., 
R. Co. v. McMullen, 1 Tex. A. Civ. 
Cas. § 160. 

[a] Evidence.—Where there is evi- 
dence that time checks were indorsed 
by the laborers, to whom they were 
issued, and purchased by plaintiff at 
the suggestion of the maker, it is suf- 
ficient to show an assignment of the 
laborers’ claims with their right to 
a lien. Pere Marcuette R. Co. v. 
Baertz, 36 Ind. A. 408, 74 NE 51. 


65. Gerlach v. North Texas, etce., 
R. Co., (Tex. Civ. A.) 244 SW 662. 
66. Gerlach vy. North Texas, etc., 


R. Co., supra. 

67. See sunra § 618. 

638... \Ala-—Gulf;....ete:, ‘Ris Co. | v- 
Sharpe, 200 Ala. 530, 76 S 856. 

Colo.—Greeley, etc., R. Co. v. Har- 
ris, 12 Colo. 226, 20 P 764. 

Ill.—Weid'e v. Elgin, etce., R. Co., 
152. Dk tA 292% (\Cairo,n6te. Rv Coasy. 
Cauble, 4 Ill. A. 133. 

Ky.—Millett v. Swift, 138 Ky. 408, 
128 SW 312. 

Mich.—Dudley v. Toledo, etc, R. 
Co., 65 Mich. 655, 32 NW 884. 

Mo.—Van Frank v. St. Louis, etc., 
R. Co., 89 Mo, A. 573. 

Tex.—Carn ive, Tudor, (Civu:A>) 265 


SW. 1079°' (se -SSe ete... Trust wo. ne 
Western: Supply, ete., Co., (Civ. <A.) 
109 SW 3877. 

[a] Equitable lien.—Where claim- 


ant fails to take the necessary steps 
to enforce his statutory lien, he is 
not entitled to an equitable lien. Van 
Frank v. St. Louis, etc., R. Co., 89 
Mo. A. 573. 

{b] Filing of suit to enforce a lien 
does not dispense with compliance 
with the statutory provisions for fix- 
ing and securing the lien. U.S., ete., 
Trust Co. v. Western Supply, etc., Co,, 
(Tex. Civ. A.) 109 SW 377. 

{[c] Appointment of receiver for 
the railroad will not excuse compli- 
ance with the statute. U. S., ete, 
Trust Co. v. Western Supply, etc., Co., 
(Tex. Civ. A.) 109 SNY Siz 


wi 


borers, are indorsed without recourse, does not he-— 
come an equitable assignee of the laborers’ lien,°® 
nor is he subrogated to the laborers’ lien.®® 

[§ 635] (14) Proceedings To Perfect Lien—(a) 
Although the doing of work and fur- 
nishing materials gives an inchoate lien or right to 
acquire a lien,®? yet in order to perfect a valid and 
enforceable lien superior to other liens, it is neces- 
sary that the lien claimant should at least substan- 
tially comply with all the statutory requirements and 
take all the steps required by the statute.®§ 

[§ 636] (b) Filing and Notice—aa. In General. 
In the absence of a statutory requirement, the notice 
of or recordation of a lien is not essential to its pres- 
ervation,®® but where the statutes so require, it has 
been held by the court that it is essential that the 
lien claimant shall file or record his claim*’® at the 


[d] Failure of clerk of court to 
forward copy of the account to the 
secretary of state as required by Rev. 
St. § 3205, will not defeat a mechan- 
ic’s lien against the railroad. St. 
Louis Bridge, ete., Co. v. Memphis, 
etc., R. Co., 72 Mo. 664. 

[e] Implied repeal of statutes.— 
L. (1913) ¢ 150, amending the lien 
laws, repealing, under § 9, all incon- 
sistent lien laws, and amending Re- 
visal (1905) § 2018, by making a rail- 
road company liable to a person fur- 
nishing materials for the construc- 
tion of a railroad upon notice within 
thirty days from the date the mate- 
rials were furnished, does not repeal 
Revisal (1905) § 2021, also amended 
by such statute, providing for a state- 
ment by the materialman to the owns 
er within six months from final fur- 
nishing of the materials of the 
amount due from the contractor, and 
making the owner liable for such sum 
to the extent of his indebtedness to 
the contractor at the time of notice. 
Atlas Powder Co. v. Denton, 176 N. C. 
426, 97 SE 372. 

69. Morgan v. Chicago, etc., R. Co., 
76 Mo. 161; Kasper v. St. Louis Ter- 
minal R. Co., 101 Mo. A. 323, 74 SW 
145; Cisco, ete., R. Co. v. Diefender- 
fer, (Tex. Civ. A.) 278 SW 267; Carr 
v. Tudor, (Tex. Civ. A.) 265 SW 1079; 
Ft. Worth, ete., R. Co. v. Read, (Tex; 
Civ. A.) 140 SW 111. 

[a] In Iowa, under Code § 
providing that laborers shall have a 
lien on any tax voted in aid of a rail- 
road company for the amount due 
them for labor performed in the con- 
struction of the road, no statement of 
the demand due need be filed, or other 
act indicative of an intent to claim the 
lien done, to entitle the laborer to 
avail himself thereof. Kent v. Musca- 
ue etc., R. Co., 115 Iowa 383, 88 NW 

Oo. 

70. Meyer v. Egbert, 101 U. S. 728, 

. ed. 1078; Brooks v. Burlington, 


1057; 


Co., 42 Fed. 470, 8 LRA 700; Greeley, 
etc., R. Co. v. Harris, 12 Colo. 226, 20 
P 764; Fleming v. Greener, 41 Ind. 
A. 77, 83 NE 354; State v. Mexican 
See Co., 5 La. Ann. 333. 

a 
in court of equity which has taken 
possession of the property by its 
receivers, anid that such claim is al- 
lowed as a valid indebtedness of the 
company, does not relieve him from 
complying with the statutory require- 
ments as to filing and recording the 
contract or claim in order to entitle 
him to a mechanic’s lien: therefor. 
Houston First Nat. Bank v. Ewing, 
103 Fed. 168, 43 CCA 150 [certiorari 
den 179 U. S. 686 mem, 21 SCt 919 
mem, 45 L. ed. 386:mem]. 
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That contractor files his claim. 
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place’* and within the time’? fixed. In the ab- 
sence of a contrary provision of the statute, it is 
sufficient to file the lien in the county wherein. the 
work is done or material furnished,?* or in each of 
such counties,** without filing it in all of the coun- 
ties traversed by the railroad, and one notice filed 
in each of the proper counties will cover the entire 
line of the road where it is included in one contract 
and where the work has been done upon it and the 
materials furnished for it as a continuous line.*® 

Notice to railroad. Further, when the statute so 
requires,’° notice must be given to the railroad: in 
accordance with the terms of the statute,“7 and mere 
knowledge by the company that a certain person is’ 
doing work and furnishing materials is not sufficient 
to entitle such person to a lien without other notice 
It is generally required that 
and compliance with 
the statute in this respect is essential.79 
where the statute prescribes a certain manner in 


by or on his behalf.7® 
the notice shall be in writing, 


{b] Settlement between contractor 
and subcontractor.—Where a subcon- 
tractor has filed his claim in due form 
against the contractor and the com- 
pany and within the required time, the 
validity of his lien is not affected by 
the fact that he has not also presented 
to the company a settlement had be- 
tween himself and the contractor. 
Brooks v. Burlington, etc., R. Co., 101 
nes. 443, 25- Ted. 1057. 

Sufficiency of claim see infra § 638. 

71. Arkansas Cent. R. Co. vy. Mc- 
Kay, 30 Ark. 682. 

72. See infra § 687. 

73. Farmers’ L. & T. Co. v. Canada, 
ete., R. Co., 127 Ind. 250, 26 NE 784, 
11 LRA 740. But see Boston vy. Ches- 
apeake, etc., R. Co.,,76 Va. 180 (where 
it was said that a lien, applicable to 
the property of the railroad as an en- 
tirety, can be secured only by filing 
the account and statement in every 
county or corporation through which 
the road runs). 

[a] Construction of statute.— 
Where the statute conferring a lien 
uvon the property of a railroad pro- 
vides that it shall be enforced as in 
the case of other mechanics’ liens, ex- 
cept that the certificate of the lien 
shall be filed in the office of the secre- 
_ tary of state, the purpose of the ex- 

ception is to obviate the necessity of 
filing a lien in each township through 
which the railroad runs. Alling v. 
Cheshire St. R. Co., 838 Conn! 82, 75 
A 143. 

74, Richmond, etc., Constr. Co. v. 
Richmond, etc., R. Co., 68 Fed. 105, 
15 CCA 289, 34 LRA 625. 

75. Midland R. Co. v. Wilcox, 122 
Ind. 84, 23 NE 506. 

76. See statutory provisions. 

77. U. S.—Central Trust Co. Vv. 
Bridges, 57 Fed. 753, 6 CCA 539 (under 
the Tennessee act of March 29, 1883, 
a subcontractor must serve notice on 
the railroad company of the principal 
contractor’s failure to pay him). 

Colo.—Greeley, etc. es R. Co, v. Har- 


ris, 12:Colo. 226, 20 P 764. 
111.—Cairo, ete., R. Co. v. Cauble. 
85. Ill. 555. 


Ind.— Indiana, etc., R. Co. v. Lar- 
rew, 130 Ind. 368, 30 NE 517; Fergu- 
son vy. Despo, 8 Ind. A. 523, 34 NE 575. 

Towa.—Lounsbury v. Iowa, tC. thts 
Co., 49 Iowa 255. Compare Johnson 
v. Des Moines, ete., R. Co., 129 Iowa 
281, 105 NW 509 (holding that, where 
a company was indebted to the con- 
tractor for construction in an amount 
greatly in excess of a subcontractor’s 
claim at the time of institution of 
suit by the latter to enforce a lien 
for such claim, it is immaterial to 
the enforcement of the lien whether 
the subcontractor served notice of his 
claim on the railroad company within 
the prescribed time after the com- 
pletion of the work), 5 
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Except 


Oh.—Scioto Valley R. Co., v. McCoy, 
42 Oh. St.‘ 251, 

Or.—Pankey v. Oregon, ete., R. Co., 
129 Or, 292) 276 P 277. 

Tenn.—Norman v. Edington, 115 
Tenn. 309, 89 SW 744. : 

[a] Declaration. served upon the 
railroad company by claimant, con- 
taining a count based upon a lien, is 


a sufficient notice under Tenn. Act} 


(1883) c 220. Central Trust Co. v. 
Condon, 67 Fed. 84, 14 CCA 314. 

[b] ‘Notice by assignee.—Norman 
v. Edington, 115 Tenn. 309, 89 SW 
744° (the notice required under Shan- 
non Code § 3580 is to be given by the 
persons claiming the lien and cannot 
be given by an assignee of claimant). 

[ec] Service of statement.—(1) Un- 
der Lien Act (1881) § 4, providing that 
every mechanic shall have a lien by 
serving on the person for whose struc- 
ture the work has been performed, or 
upon his agent in charge, or where 
there is no agent, by posting in a 
conspicuous place on the structure a 
statement, etc., unless a statement is 
served as required a claimant is not 
entitled to a decree establishing his 
lien. Greeley, etc., R. Co. v. Harris, 
12 Colo. 226, 20 P 764. (2) The no- 
tice required by § 5 of such statute to 
be filed in the office of the clerk and 
recorder of .the county is in addition 
to, and does not take the place of, 
the statement required by § 4. Gree- 
ley, etc., R. Co. v. Harris, supra, 

[d] Necessity to fix personal lia- 
pulley Notice of a claim against a 
railroad company for services or ma- 
terial required by § 787. of such stat- 
ute is to fix a personal liability on the 
company and not to establish a lien. 
Hy alin v. Chicago, etc., R. Co., 76 Mo. 


[e] Notice of settlement.—Filing 
by a laborer with the clerk of the 
district court of his written  set- 
tlement with the subcontractor within 
the thirty days allowed by L. (1875) ¢ 
49, is a sufficient giving of notice of 
the settlement to the owner and the 
contractor as required by the statute. 
Vea v. Keokuk, etc., R. Co., 49 Iowa 

07 


Sufficiency of notice see infra § 638. 

78. Lounsbury v. Iowa, etc., R. Co., 
49 Iowa 255. 

[a] Rule applied.—Notice of plain- 
tiff’s claim given to the company at a 
time when something was due from it 
to its contractor does not render the 
service of the statement required by 
statute unnecessary. Greeley, etc., 
R. Co. v. Harris, 12 Colo. 226, 20 P 764. 

79. Pou v. Covington, ete., R. Co., 
84 Ga. 311, 10 SE 744; Lounsbury v. 
Iowa, etc., 12% Co., 49 Iowa 255; Scioto 
Valley R. Go. v. McCoy, 42 Oh. St. 251; 
Norman v. Edington, 115 Tenn. 309, 
89 SW 744, 


80. See cases infra this note. 


‘v. McCoy, 


‘84 Ga. 311, 10 SH 744; 


| Morgan v. Chicago, etc., 


[51 C.J.] 823 


which service of the notice shall be made,®° person- 
al service of the notice is required,*! and personal 
service on a domestic company in such case may be 
made, where service cannot be had on its chief offi- 
cer or.managing agent, by service on any officer 
_ whose official relation to the governing body or man- 
aging agent or chief officer is such as would make it 
his duty to communicate such notice to such body, 
agent, or officer;5? but service on a station agent,®? 
“or on a person who has desk room in the office of the 
company but who has no connection with its offi- 
s,°4 is insufficient. 
that the notice of claim by a laborer shall be deliv- 
ered to the engineer, agent, or superintendent in the 
employ of a corporation having charge of that part 
of the road on which such labor was performed,®°® 
it is not required that the notice be served on the 
person in the immediate charge of construction.®® 
Under such a statute it is sufficient that the service 
be made upon one who has the general charge of 


Where the statute provides 


[a] General manager.—Under Rev. 
St. (1889) § 2565, service upon the 
general manager of the company is 
insufficient unless it appears that he 
had the immediate supervision of the 
section of the road on which the mate- 
rials were used. Rapauno Chemical 
ne a Greenfield, ete., R. Co., 59 Mo. 

{b] Director.—Scioto Valley R. Co. 
42 Oh. St. 251 (under 51 
Oh. L. p 51, providing that notice shall 
be served upon the secretary or other 
officer. or agent of such railroad com- 
pany, service on a director is suffi- 
cient). 

[c] Clerk of superintendent.—Un- 
der Sess. L. (1889) p 249 § 3, requir- 
ing claimant to serve a statement on 
the owner of the property, his agent 
or trustee, service by delivery to the 
clerk of the superintendent of the 
owner is insufficient in the absence of 
evidence that the statement was de- 
livered by him to the superintendent. 
Union Pac. R. Co. v. Davidson, 
Colo..93, 39° P 1095. 

[d] Filing notice with circuit clerk 
is not sufficient uniess the president 
and secretary of the company do not 
reside and cannot be found in the 
county. Cairo, etc., R. Co. v. Cauble, 
85 Ill. 555 

81. Pou v. Covington, ete., R. Co., 
Williams v. 
Dittenhoefer, 188 Mo. 134, 86 paul 242; 
Dalton v. St. Louis, etc., R. tts 
Mo. A. 71, 87 SW 610. 

82. Williams v. Dittenhoefer, 188 
Mo. 134, 86 SW 242; Heltzell v. Chi- 
cago, ete., ne On 17 Mo. 315 (holding 
that the secretary of the corporation 
is such an officer upon whom the 
notice may be served). 

83. Williams v. Dittenhoefer, ‘188 
Mo. 134, 86 SW 242; Dalton y. St. 
Louis, etc., RoCOL, 113 Mo. A. 71, 87 
SW 610. 

[a] For example, an indorsement 
on a copy of a lien statement admit- 
ting that it was served on a certain 
person, described as station agent for 
defendant railroad company, is insuffi- 
cient to show that it was left at the 
business office of defendant corpora- 
tion with the agent in charge. Wil- 
liams v. Dittenhoefer, 188 Mo. 134, 86 
SW 242. 

[b] Station agents of foreign rail- 
road corporation. are so far its rep- 
resentatives as to receive notice of a 
elaim for services to enforce a lien 
under Rev. St. (1879) §§ 3200-3216. 
ue R. Co., 76 Mo. 


84. Heltzel v. Kansas City, etc., R. 
Co., 77 Mo. 482, 

85. See statutory provisions. 

86. Balley v. Wisconsin Cent. R. 
Co., 142 Wis. 102,124 NW 1059; Matze- 
witz v. Wisconsin Cent. R. Co., 140 
Wis. 648, 123 NW 121. 
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that part of the road, whatever may be his designa- 


tion.°* 


Limitation of amount of lien. Under a statute 
providing that a failure to file a statement shall not 
defeat the lien except as against purchasers and 
encumbrancers,®* a statement filed limits the amount 
of the lien only with respect to purchasers and en- 


cumbraneers.*®® 


[§ 637] bb. Time for Filing or Notice. 
essential to the existence of such a lien that the 
claim or statement shall be filed within the time lim- 
ited by statute,9° and that the required notice be 
served upon the company within the prescribed 
The statutes usually provide that the claim 
or statement shall be filed within a designated period 
in which ¢case the 


time.®! 


from the time the claim falls due,?? 


87. Balley v. Wisconsin Cent. R. 
Co., 142 Wis. 102, 124 NW 1059; Matze- 
witz v. Wisconsin Cent. R. Co., 140 
Wis. 643, 123°NW 121. 

88. Neilson v. Iowa Eastern R. Co., 
51 Iowa 184, 1 NW 434, 33 AmR 124. 

89. Neilson v. Iowa Eastern R. Co., 
supra (holding that a statement filed 
under such statute with the clerk does 
not, as against persons to whom mate- 
rial is furnished, limit the amount of 
the lien). 

90. Tod vy. Kentucky Union R. Co., 
52 Fed. 241; Arkansas Cent. R. Co. v. 
McKay, 30 Ark. 682; Bear v. Burling- 
ton, etc., R. Co., 48 Iowa 619; Dela- 
ware R. Constr. Co. v. Davenport, etc., 
R. Co., 46 Iowa 406. 

[a] Completion of work.—(1) Un- 
der a Kentucky statute each contrac- 
tor or subcontractor should file his 
lien within sixty days after the end 
of the month in which he completes 
his own work, and not from the end 
of that in which the work of the last 
contractor or subcontractor engaged 
is completed. Central Trust Co. v. 
Richmond, ete., R. Co., 54 Fed. 723, 68 
Fed. 90, 15 CCA 273, 41 LRA 458 [cer- 
tiorari den 163 U. S. 679 mem, 16 SCt 
1199 mem, 41 L. ed. 310 mem]. (2) 
Under an Iowa statute (Act 16th Gen. 
Assem. ¢ 100 § 7) a subcontractor 
shall have sixty days from the last 
day of the month in which his work 
was done, within which to file his 
claim. Sandval v. Ford, 55 Iowa 461, 
8 NW 324 (holding that the word 
“done” in this statute means “per- 
formed” and does not mean “complet- 
ed;” so that for the work performed 
in each calendar month the claim of 
lien must be filed within sixty days 
from the end of the month). 

[b] Sale of road.—(1) Where a 
lien for materials furnished is not 
filed within the statutory time and the 
road is sold on foreclosure to the 
bondholders, notice of such lien will 
not be imputed to the bondholders 
from the mere fact of an entry in the 
books of the old company concerning 
the claim due plaintiff. Bear v. Bur- 
lington, etc., R. Co., 48 Iowa 619. (2) 
But where, during the progress of 
contract work for a railroad company, 
it sells out to another company and 
the latter assumes to pay its grantor’s 
debts, it is not necessary for the con- 
tractors to file their lien within the 
prescribed time of the date of the sale, 
in order to preserve their lien against 
the: second named company, since the 
contract will support a lien against 
the former company, and all who take 
the property with notice of the ob- 


ligation. Williams v. Chicago, etc., 
R. Co., 112 Mo. 4638, 20 SW 631, 34 
AmSR 408. 


91. Chicago, etc., R. Co. v. Moran, 
TS%, Tl. $16).58 NE. .3¢5 oLaft 85) TESA: 
543 (construing Rev. St. c 82 § 3)]1; 
Sandval v. Ford, 55 Iowa 461, 8 NW 
324 (construing Act 16th Gen. Assem. 
ec 100 § 7) 

Cle. wert. 


92. Newgass vy. Atlantic, 
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period runs from the time the last installment falls 
due;®? or within a designated period after claimant — 
has completed the work or furnished the materials ~ 
for which the lien is claimed,®* in which ease the pe- 
riod runs from the date on which the last item is 
done or furnished,®® under each separate contract.°°® 
Where such period has commenced to run by reason 


of the completion of the work or furnishing of the 


It is also 


Co., 56 Fed. 676 (construing Va. Code 
§ 2486). 
Atlantic, etc., R. 


93. Newgass v. 
Co., supra. 

[a] Running account.—Under a 
Missouri statute a materialman has 
been held entitled to a lien for the 
whole amount due him for materials 
furnished for a railroad under an open 
and current account, if the last item 
of the account accrued subsequent to 
the time in which a lien could be filed. 
Central Trust Co. v. Texas, etc., R. Co., 
23 Fed. 673. 

94 U. S.—Central Trust Co. v. 
Chicago, etc., R. Co., 54 Fed. 598 (con- 
struing Mo. Rev. St. § 6743). 

Cal.—Cox v. Western Pac. R. Co., 44 
Cal. 18. 

lowa.—Bear v. Burlington, etc., R. 
Co., 48 Iowa 619. 

S. D.—Congdon v. Grand Island, etc., 
R. Co., 14 S: DD. 575, 86 NW 633. 

Wash.—Seattle v. Ah Kow, 2 Wash. 
T. 36, 3 P 188 (holding that, under 
the laws of 1877, sixty days from the 
completion of the work, or from ces- 
sation of labor thereon, is allowed to 
the original contractor only, and ev- 
ery person save him has but thirty 
days). 

95. U. S.—Cleveland, ete., R. Co. v. 
Knickerbocker Trust Co., 86 Fed. 73; 
Central Trust Co. v. Chicago, etce., R. 
Co., 54 Fed. 598. 

Ark.—Midland Valley R. Co. v. Mor- 
an) Bolt,etes; Mien Coy, sot Ark. 108. 
120 SW 396. j 

Ill.—Atlantie Dynamite Co. v. Bal- 
timore,lete. i. Cor, LOL) PiaeAte 3? 

Oh.—Carnegie v. Lancaster, etec., R. 
Co., 3 OhS&CP 343, 1 OhNP 300. 

Tenn.—Hercules Powder Co. v. 
Knoxville, etc., R. Co., 113 Tenn. 382, 
83 SW 354, 106 AmSR 836, 67 LRA 
487. 

Tex.—uU. S., etc., Trust Co. v. West- 
oan Supply, ete., Co., (Civ. A.) 109 SW 

ri : 


[a] Where work is delayed from 
time to time by mutual agreement 
between the railroad company and the 
subcontractor, and ultimately it is 
agreed that the railroad company shall 
furnish the labor and put up the ma- 
terial already procured by the subcon- 
tractor, and the subcontractor is not 
released from liability to furnish ma- 
terial until the work is actually com- 
pleted, notice of a lien filed within 
the statutory period after the actual 
completion of the work by the com- 
pany is in time, although it is not filed 
until more than the statutory pe- 
riod after the agreement was made, 
and although the subcontractor did 
no work and furnished no more ma- 
terial after that ‘date. Chicago, etc., 

. Co. v. Moran, 187 Ill. 316, 58 NE 
335, [aff 85 Til A. 5434. 

{b] Period for test.—Where a con- 
tract to furnish engines provides for 
placing them in position and for a 
thirty days’ test, the limitation with- 
in which a lien may be perfected does 
not begin to run until they are placed 


materials, claimant cannot thereafter extend or re- 
vive the time by doing or furnishing small items and 
thereby fix a date upon which the period must com- 
mence anew,’ especially where the doing or fur- 
nishing of such items is merely colorable, and the 
real intention is to save or restore a right which is 
already imperiled or lost.°® 
after the contract is substantially completed, claim- 


Where, however, even 


in position, adjusted, and put in op- 
eration. WHrick Co. <v. Norfolk, ete; 
RCo. 86) Bed. 1:25, 3 29C CATS 

96. Lyon v. New York, etc., R. Co., 
127 Mass. 101. 

[a] Separate orders.—(1) Where 
materials and labor are furnished a 
railroad company as they are from 
time to time ordered, an'‘d not in ful- 
fillment of a single contract, the lim- 
itation within which a lien therefor 
may be perfected begins to run on 
each item at the time it is furnished. 
Frick Co. v. Norfolk, etc., R. Co., 86 
Fed. 725, 32 CCA 31. (2) Where sep- 
arate orders for entirely different 
kinds of material are given about a 
month apart for railroad supplies, 
such orders are séparate contracts, 
and in order to obtain a lien, separate 
claims must be filed from the date of 
the last item furnished under each 
order. Central Trust Co. v. Chicago, 
etc., R. Co., 54 Fed. 598. (3) Where 
materials are ordered in carload lots, 
each order being separate and each 


invoice payable on shipment or at. 


any particular time thereafter, a lien 
cannot exist for materials furnished 
more than ninety days prior to filing 


-an account, notwithstanding a part 


was furnished within such _ time. 
Heltzell v.. Chicago; etc., R. Co., 77 
Mo. 315. 

{[b] Entire contract.—(1) Where 


materials are furnished or delivered 
pursuant to a contract to furnish 
them as needed by the company, the 
several deliveries are so connected as 
an entirety that a notice of lien with- 
in the statutory period from the ‘date 
of the last delivery secures a lien for 
all the deliveries, although some are 
made more than such period before 
the notice of the lien. Hercules Pow- 
der Co. v. Knoxville, ete., R. Co., 113 
Tenn. 382, 88 SW 354, 106 AmSR 836, 
67 LRA 487. (2) Thus a contract for 
the sale of a certain amount of iron to 
be delivered in specified quantities at 
fixed times is an entire contract, so 
that the time for perfecting a valid 
lien for all of it is to be determined 
by the date of delivery of the last 
shipment, and an agreement to extend 
the time of payment of the first ship- 
ment in giving additional security 
does not make the contract severable. 


‘Carnegie v. Lancaster, ete., R. Co 


‘ Panic 
OhS&CP 3438, 1 OhNP 300. (3) So the 
fact that the last shipment of mate- 
rials was not delivered because of no- 
tice that the purchaser was _ insol- 
vent and had abandoned the work does 
not affect the seller’s right of lien 
for prior materials furnished, al- 
though furnished more than the stat- 
utory period prior to the notice of 


lien. Hercules Powder Co. vy. Knox- 
ville, etce., R. Co., supra. f 
97. Westinghouse Air Brake Co. v. 


Kansas City Southern R. Co., 137 Fed. 
26, 71 CCA 1 [rev 129 Fed. 455]; Cen- 
tral Trust Co. v. Chicago, etc.; R. Co., 
54 Fed. 598. 

98. Central Trust Co. v. Chicago, 
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§§ 637-638] 


ant does further work or furnishes further materials, 
which is necessary for the proper performance of 
the contract, and this is done in good faith, the period 
for filing the lien will run from the period of doing 
such work or the furnishing of such material.®® 
the running of the period is suspended by a decree 


of court for an account.? 


[§ 638] cc. Sufficiency of Contents of Statement 
A notice, claim, or statement must sub- 
stantially comply with all the requirements of the 
statute,? and all matters which the statute requires 
to be stated must be substantially set forth;? and, 
conversely, the notices need contain only the matters 
So, where the statute so re- 
quires, the notice or claim must state the name of the 
person or company by whom claimant was employed 
and to whom he furnished the materials,® designat- 
ing, if there are several persons, what portion was 
furnished to each severally,® except where there is 


or Notice. 


required by statute.* 


etc., R. Co., supra. 

99. Gordon v. San Francisco, etc., 
R. Co., 86 Cal. 620, 25 P 125 (holding 
that, in determining whether a me- 
chanic’s lien against a railroad com- 
pany was filed within the statutory 
period from the completion of the 
work, it is proper-to count as part of 
the work the time spent in doing 
work which, although not contemplat- 
ed by the contract, was such that the 
contractor’s obligations to the com- 
pany would not terminate until it was 
completed). 

1. Newegass v. Atlantic, etc., R. Co., 
56 Fed. 676 (holding that, where a 
creditor’s bill is filed against a rail- 
road company and the court refers the 
case to a commission to determine the 
claims and their priorities, this sus- 
pends the running of the six months 
upon which the claim for lien for sup- 
plies is required to be filed by Va. Code 
§ 2486). 

2. Colo.—Greeley, etc., R. Co. v. 
Harris, 12 Colo. 226, 20 P 764. 

Mo.—Peters v. St. Louis, etc., R. Co., 
24 Mo. 586. 

N. Y.—Mahley v. German Bank, 52 
App. Div. 131, 64 NYS 1080. 

Oh.—Rousculp v. Ohio Southern R. 
Wor 19)"Oh.) Cire ‘Ct. 436, LO Oh. Cir, 
Dec. 621. 

Pa.—Este v. Pennsylvania R. Co., 
13 Pa. Dist. 451. 

[a] Notices held sufficient.—Peters 
v. St. Louis, etc., R. Co., 24 Mo. 586; 
Mahley v. German Bank, 52 App. Div. 
131, 64 NYS 1080; Rousculp v. Ohio 
Southern R. Co., 19 Oh. Cir. Ct. 436, 10 
Oh. Cir. Dec. 621. 

{b] Surplusage.—Where improper 
words used in a notice can be strick- 
en out as surplusage and leave the no- 
tice complete, the notice will be suffi- 
cient. St. Louis, etc., R. Co. v. Kerr, 
153 Ill. 182, 38 NE 638 (holding that, 
where a notice of a subcontractor’s 
lien was addressed to the president 
of the “St. Louis, and Peoria R. Co.,” 
but claimed a lien for work done “for 
the said Chicago and Peoria R. Co.,” 
while the copy of the contract at- 
tached to the notice clearly showed 
that the work was done on the “St. 
Louis and Peoria R. Co.,’’ the notice 
was sufficient and the words ‘Chica- 
go and Peoria R. Co.” surplusage). 


co. kexas, ete, RR. (Co. iv. Orman, 
3 N. M. 365, 9 P 595. 
[a] Detailed statement.—A_ re- 


quirement that the statement must 
set forth the amount due, for which 
the lien is claimed, does not neces- 
sitate a detailed statement of the 
elaim, Central Trust Co. v. Rich- 
mond, etc., R. Co., 54 Fed. 723, 68 Fed. 
90, 15 CCA 278, 41 LRA 458 [certio- 
rari den 163 U. S. 679 mem, 16 SCt 
1199 mem, 41 L. ed. 310 mem]. 

4. See cases infra this note. 

[a] Illustrations.—-(1) Unless the 
statute so provides, the claim of a 
lien for railroad construction work is 
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but one contract;7 and must state the company’s 
interest or ownership in the land over which the 
road is constructed ;*® 
property to be charged.°® 
aided by the notoriety which the character of the 
railroad gives the work,’° and is sufficient if it en- 


shall correctly describe the 
The description may be 


ables one familiar with the location to identify with 


seribed.!1 


not invalidated by the fact that it 
does not specify the particular part 
of the road upon which the construc- 
tion work was done (Hawkinsville, 
etc., R. Co. v. Beckham, 20 Ga, A. 431, 
93 SE 109), (2) or the date upon which 
the work was completed (Hawkins- 
ville, etc., R. Co. v. Beckham, supra). 

{b] Notes taken for claim.—W here 
the statute does not require the affi- 
davit to contain a description of notes 
taken by claimant for the debt, the 
failure of the affidavit to contain such 
a description does not constitute a 
waiver of the lien. Rousculp v. Ohio 
Southern R. Co., 19 Oh. Cir, Ct. 436, 
10 Oh. Cir. Dec. 621. 

[c] Notice need not be accompa- 
nied with copy of contract between 
the original contractor and the rail- 
road company since the contract men- 
tioned in the statute refers to the/one 
between the subcontractor and his 
principal.. Cairo, ete., R. Co. v. Cau- 
ble, 4 lil. A. 133. 

{d] Attestation.—Unless the stat- 
ute so requires, the lien claim need 
not be attested in accordance with 
the registry act for deeds and mort- 
gages to real property. Hawkinsville, 
etc., R. Co. v. Beckham, 20 Ga. A. 431, 
93 SE 109. 

5. Bringham v. Knox, 127 Cal. 40, 
59 P 198; Gordon Hardware Co. v. 
San Francisco, etc., R. Co., 3 Cal. Un- 
rep. Cas. 140, 22 P 406, 23 P 1025. 

[a] Mistake as to employer.— 
Where the contractor has made it a 
practice to pay the laborers, whether 
they were employed directly or 
through the agency of subcontractors, 
a notice of claim by a laborer which 
states that he was employed by the 
contractor and not by the subcontrac- 
tor, as was in fact the case, is not 
fatally defective in the absence of 
evidence of knowledge on the part 
of laborers that they were not in fact 
working directly for the contractor. 
Balley v. Wisconsin Cent. R. Co., 142 
Wis. 102, 124 NW 1059. 

6. Gordon Hardware Co. v. San 
Francisco, ete., R. Co., 3 Cal. Unrep. 
Cas. 140, 22 P 406, 23 P1025. 

7. Harmon v. San Francisco, etc., 
R. Co., 86 Cal. 617, 25 P 124, 23 P 1024 
(holding that, under Code Civ. Proc. 
§ 1187, requiring the lienor’s claim to 
state the name of the person to whom 
he furnished the materials, one who 
furnishes materials to a railroad con- 
tractor and afterward to his assignee 
need not state what portion he fur- 
nished to each since there is but one 
contract and the company has to set- 
tle only with the assignee). 

8. Vincent v. Snoqualmie Mill Co., 
i Wash. 566, 35. P 396. 

9. Adams v. Grand Island, etc., R. 
Con T20S) ep)! 4244 81 Nw 1960, 10-S:..D. 
239, 72 NW 577 (construing Comp. L. 
§ 5470). 

[a] Description of part of road.— 
(1) A’notice of lien may be sufficient, 


reasonable certainty the premises intended to be de- 
Further, when the statute so provides, 
the claim or notice must clearly and definitely set 
forth the nature and amount of the labor and ma- 
terials for which the lien is claimed,t? the agreed 
price or value,t® the whole contract price for the 
material or labor,‘+ and the dates when the work was 
done or materials furnished.1® 
done or the materials furnished under separate con- 
tracts, there should be separate accounts or claims 
filed under each contract.+® 
however, may be waived by the company, as where 


Where the work is 


Defects in the notice, 


although the contractor ‘describes only 
that portion of the road on which he 
was employed (Adams vy. Grand Is- 
land, etc., R. Co.,. 12 S. D. 424, 81 NW 
960, 10 S. D. 239, 72 NW 577) (2) or 
on which the material is used (Giant 
Powder Co. v. Oregon Pac. R. Co., 42 
Fed. 470, 8 L. R. A. 700, holding that 
a person entitled to a lien may in his 
notice of lien confine his claim to that 
portion or section of the road in the 
construction of which his material 
was used). ; 

[b] Wariance.—The fact that the 
description of the property contained 
in the decree, authorizing a sale, is 
different from that contained in either 
the notice of the lien or the complaint 
is not prejudicial to the railroad, 
where the property described is a part 
of the property described in the notice 
of lien and in the complaint. Dean v. 
Stewart, 49 Mont. 506, 143 P 966. 

10. Houston Lumber Co. v. Wetzel, 
ete., R:_Co., 69 W.-Va. 682,.72 SE 786: 

11. Dean v. Stewart, 49 Mont. 506, — 
143 P 966; Owen v. Chicago, etec., R. 
Co., 86 Nebr. 851, 126 NW 658. 

[a]. Description held sufficient.—A 
description of the part of a railroad, 
for the excavation and building of 
which a lien is claimed as “miles for- 
ty-six and forty-seven of the road- 
bed of a certain railroad company ac- 
cording to its survey in a certain 
county near a certain town, is suffi- 
cient. Dean v. Stewart, 49 Mont. 506, 
143 P 966. 

12. Gordon Hardware Co. v. San 
Hrancisco,’ ete;,. Re Co: ) (Cala 2 aie 
406; | Texas, ete, wR: (Co. v. Orman 
N.. M. 365, 9 P 595. 

fa] Description held insufficient.— 
A description of the materials fur- 
nished as “nails, spikes, iron, steel, 
picks, shovels and other like mate- 
rial” is too indefinite and uncertain 
to sustain a lien. Gordon Hardware 
Co, v2 _San. Mrancisco;ete.e Resour. 
Cal. Unrep. Cas. 140, 22 P 406. 

[b] (1) If lienable and nonlienable 
accounts are blended so that they 
cannot be separated, it will cause the 
whole claim to be rejected. Sweem 
v. Atchison, ete., RK. Co.; 85> Mow A; 
87. (2) But a mere trivial matter not 
embraced in the account will not have 
the effect to destroy the lien. Sweem 
v. Atchison, etc., R. Co., supra. 

[ec] Subsequent claims.—An item 
for work ‘done after the lien account 
had been sworn to and filed should be 
excluded from the lien account. Ly- 
ons v. Carter, 84 Mo. A. 483; Mahley 
v. German Bank, 52 App. Div. 131, 64 
NYS 1080. 


13. Mahley v. German Bank, supra. 
14. Mahley v. German Bank, supra. 
15. Koken Iron Works v. Robert- 


son Ave. R. Co., 141 Mo. 228, 44 SW 
269; Mahley v. German Bank, 52 App. 
Div. 131, 64 NYS 1080. 

16. Central Trust Co. v. Chicago, 
etc., R. Co., 54 Fed. 598; O’Connor v. 
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it makes no objection thereto in the trial court.*” 
The fact that the lien claimant seeks a lien for more 
than he is entitled to,!® or that he claims less than 
he might have claimed,?° will not defeat his lien, but 
he cannot be awarded more than his claim justifies.*° 
Where the statute permits the entry of judgment 
for the amount to which claimant may be entitled, 
although he may have unintentionally failed to en- 
ter the full amount of credits in his account filed to 
which defendant may be entitled,?! the omission of 
proper-credits will not defeat the lien in the absence 
of proof of an intentional omission.?? 

[§ 639] (c) Successive or Amended Statements 
or Liens. Under some statutes it is held that the fil- 
ing of one claim or account, sufficient to create a lien 
under the statute, exhausts the contractor’s power 
to encumber the property, and that successive liens 
for the same labor and materials cannot be filed, even 
within the statutory period;?* and that the pre- 
scribed time within which the lien may be enforced 
after filing cannot be extended by the filing of an 
amendment or a new lien.** But even under such 
statutes, if the first lien filed is defective another lien 
may be filed within the prescribed period.?> Where 
the statute provides that claim shall be filed within 
a specified time after the last day of the last month 
in which any labor was performed or material was 
furnished, successive claims for each month’s work 
may be filed in the case of persons who were hired and 
should have been paid by the month.?° 

[§ 640] (15) Bond Supplanting Right to Lien. 
Under some statutes provision is made for the taking 
of a bond by the railroad company from the person 
with whom a contract is made which has to be filed 
in each county in which any part of the work is sit- 
uated.2” The purpose of the bond is to relieve the 


Current River R. Co., 111 Mo. 185, 20 
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railway’s property from lien liability and to substi- 
tute therefor, in favor of the persons mentioned in 
the statute, a right of action on the bond.?® The 
right to a lien exists until the bond is taken and filed 
as required by the statute.2® There can be no lia- 
bility on the bond by virtue of the statute until the 
bond has been filed.?° In order to predicate liability 
upon the statutory bond, it is not necessary that a 
lien be filed. A bond, which has not been filed, 
will not support an action as a common-law bond in 
favor of the materialmen because of the want of 
privity.®? 

[§ 641] 1. Liens for Traffic Balances. In at least 
one jurisdiction a statutory lien exists in favor of 
one railroad company on the property of a connect- 
ing railroad company for a balarice due from the lat- 
ter under a traffic agreement for the interchange of 
business. 

[§ 642] 9. Mortgages and Trust Deeds**4—a, 
Power To Mortgage—(1) In General. ‘There is 
some authority for the view that, in the absence of 
restrictions imposed by statute or its charter, a rail- 
road company has the same power to mortgage any 
of its property for a legitimate purpose as any other 
corporation.*® It is the generally accepted rule, 
however, that while a railroad company has power to 
mortgage property belonging to it which is not so. 
connected with its franchise to operate and main- 
tain a railroad that a conveyance thereof would dis- 
able the company from performing its public du- 
ties,°° the company cannot validly mortgage its fran- 
chise to engage in the railroad business or any ecor- 
porate property essential to the operation of its road 
unless authority so to do has been conferred upon 
it by its charter or by statute,?? except that it may 
execute a mortgage for the purchase price of fran- 


Sipe et 
638-642 — 


Sw 16. 

17. Luttrell v. Knoxville, ete., R. 
Co., 119 Tenn. 492, 105 SW 565, 123 
AmSR 737. | 

18. Dean v. Stewart, 49 Mont. 506, 
143° P 966. 

19. Dean v. Stewart, supra. 

20. Dean v. Stewart, supra; Texas, 
oe R: Co. v. Orman, 3 N. M. 365, 9 P 
See statutory provisions. 

22. Field v. Atchison, etc., R. Co., 
150 Mo. A. 77, 129 SW 764; Rankin v. 
Atchison, etc., R. Co., 150 Mo. A. 32, 
129 SW 755. 

23. Battle v. McArthur, 49 Fed. 715 
(construing Mo. Rev. St. [1879] 88 
3202, 3205); Cox v. Western Pac. R. 
Co., 44 Cal. 18 (holding that the lien 
laws of California do not enable a 
railroad contractor to file successive 
Hens for successive portions of work 
done under an entire contract, nor 
to file separate liens upon distinct 
portions of the road as they are suc- 
eessively completed, but that only one 
lien can be acquired, an'd it must ap- 
ply to the whole road). 


24. Battle v. McArthur, 49 Fed. 
QL. 
25. Williams v. Chicago, etc., R. 


Ces 112 Mo. 463, 20 SW 631, 34 AmSR 

26. Central Trust Co. v. Richmond, 
etc., R. Co., 54 Fed. 723. 

27. See statutory provisions. 

28. Du Pont De Nemours Powder 
Co. v. National Surety Co., 94 Wash. 
461, 162 P 866 [mod 90 Wash. 227, 
155 P 1050]. 

29. Laidlaw v. Portland, etc., R. 
Co.. +2 Wash. 292, 84 P 855 

30. Du Pont De Nemours Powder 


Co. v. National Surety Co., 94 Wash. 
461, 162 P 866 [mod 90 Wash. 227, 155 
POS Ole 

31. Du Pont De Nemours Powder 
Co. v. National Surety Co., supra. 

32. Clarke v. Murphy, 99 Wash. 
643, 170 P 141; Du Pont De Nemours 
Powder Co. v. National Surety Co., 
94 Wash. 461, 162 P 866 [mod 90 Wash. 
227, 155 P 1050). - 

33. International, etc., R. Co. v. 
Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097 [writ of error dism 95 Tex. 92, 
65 SW 181] (holding that Rev. St. 
art 4538, providing that every rail- 
way interchanging business with an- 
other connecting railway is a trustee 
for such connecting railway, and that 
money due shall be a lien on the prop- 
erty of the connecting railway to the 
extent of balances due each quarter, 
which lien’ shall be superior to alJ 
other liens save laborers’ liens, was 
not intended to restrict the lien of 
a connecting railway for a balance 
due to the same species of proper- 
ty covered by a laborer’s lien, but 
that such lien extended to all assets 
of the road including lands given to 
the road as a bonus but not used in the 
business of the road). 

34. Mortgages by corporations gen- 
erally: 

Power to mortgage see Corporations 

§§ 2475-2498. 

Chattel mortgages see Corporations 

§§ 2766-2775. 

Real estate mortgages and trust deeds 

see Corporations §§ 2656-2765. 

35. Electric Lighting Co. v. Rust, 
117 Ala. 680, 23 S 751; Savannah, etc., 
R. Co. v. Lancaster, 62 Ala. 555; Kel- 
ly v. Alabama, etc., R. Co., 58 Ala. 
489; Mobile, etc., R. Co. v. Talman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


*By PAUL E. RAYMOND (§§ 642-647). 


15 Ala. 472; Allen v. Montgomery R. 
Co., 11 Ala. 437. See Kennebec, etc., 
R. Co. v. Portland, etc., R. Co., 59 Me. 
9 [app dism 14 Wall. (U. S.) 28, 20 L. 
ed. 850]; Shepley v. Atlantic, etc, R. 
Co., 55 Me. 395 (dicta). 

_ Power of corporations to mortgage 
pyt aeer ge see Corporations §§ 2475— 

36. Platt v. Union Pac. R. Co., 99 
U. S. 48, 25 L. ed. 424; WHendee v. 
Pinkerton, 14 Allen (Mass.) 381. 

[a] Property not part of road and 
which is in no way connected with its 
use may be mortgaged. Platt v. Un- 
ion Pac. R. Co:;: 99... S48, 20 daseds 

Power to make contracts impairing 
public duties in general see supra § 41. 

37. ~U. S.—Pullan v. Cincinnati, 
etc., Air-Line R. Co., 20 F. Cas. No. 11,- 
461, 4 Biss. 35. 

Fla,—State v. Florida Cent. R. Co., 
15 Fla. 690. ; 

Ill.—Palmer v. Forbes, 23 Ill. 301. 

La.—State v. Morgan, 28 La. Ann. 
482 [aff 93 U. S. 217, 23 L. ed. 860]. 

Mass.—Daniels v. Hart, 118 Mass. 
543; Richardson v. Sibley, 11 Allen 
65, 87 AmD 700;\ Com. v. Smith, 10 
Allen 448, 87 AmD 672. 

Miss.—-Arthur v. Commercial, ete., 
Bank, 17 Miss. 394, 48. AmD 719. 

N. H.—Richards v. Merrimack, etce., 
RCo. 440 Nie hone 

Oh.—Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

Pa.—Steiner’s App., 27 Pa. 3138. 

Tenn.—Frazier v. East Tennessee 
R. Co., 88 Tenn. 138, 12 SW 587 [aff 
139 U.S. 288, 11 SCt 517, 35 L. ed. 196]. 

Tex.—Missouri . Pacey sR: Co.) sive 
Owens, 1 Tex. A. Civ. Cas. § 384. 

Eng.—South Yorkshire R., etc., Co. 
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¢hises and property lawfully purchased,*® and that 
it may mortgage property upon which there is an 
existing statutory lien in order to obtain an exten- 
sion of time for the payment thereof;*° and, with 
the exceptions mentioned, a mortgage executed with- 
out such authority is invalid,*® unless ratified by a 
subsequent act of the legislature.*+ While such 
power to mortgage is usually expressly conferred 
upon railroad companies either by their charters or 
by general statutes,*? it may be implied from a grant 
of other. powers,** as, for example, the power to bor- 
row money,** to issue securities,*® or to alienate, 
sell, or dispose of its property;*® but where the pow- 
er to mortgage is expressly denied or limited, no gen- 
eral or additional power will be implied.t*7 Where 
authority to mortgage their property is given to rail- 
road companies by a general statute, the failure of a 
company to claim such power in its articles of in- 
corporation does not deprive it thereof.48 Under a 
power to mortgage, a railroad company may execute 
a deed of trust of the nature of a mortgage,*® and 
may execute a new mortgage in renewal of an ex- 
isting one.°° Where a statute conferring the power 
to mortgage is applicable only to a designated rail- 
road company or class of companies, no other com- 
pany can avail itself of the provisions thereof ;°+ but 
the fact that a company authorized to construct and 
maintain a railroad is also empowered to engage in 
another business does not render inapplicable to it a 


v. Great Northern R. Co., 3 DeG. M. 
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lant shall in some manner be com- 


Lot Ci. Bar 
general statute authorizing railroad companies to 
mortgage their property.°? 

What law governs. Where a railroad company is 
chartered in two or more states, its power to mort- 
gage property in one of such states is governed by 
the laws of that jurisdiction. 

[§ 643] (2) Restriction on Statutory Power. 
The power of a railroad company to mortgage its 
property is subject to such conditions and restric-. 
tions as may be prescribed by the constitution or by 
statute or its charter,°* such as limitations upon the 
amount of indebtedness or obligations to secure which 
a mortgage may be made,°® or the margin of securi- 
ty,°° and compliance therewith is essential to the 
validity of the mortgage.°’ A power to mortgage for 


‘a specified purpose ordinarily confers no authority 


to. mortgage for any other purpose,°® although stat- 
utory authority to execute mortgages to secure the 
payment of debts contracted in constructing and 
completing the road has been held to authorize a 
mortgage not only for the completion of the road 
as authorized at the time of the passage of the stat- 
ute, but also for the necessary acquisition of rolling 
stock and the building or acquisition of such branch- 
es as may thereafter be authorized;°® but the mere 
fact that a company is specially authorized to execute 
a mortgage for a particular purpose does not take 
away or abridge general powers to mortgage other- 
wise conferred upon it.°° In authorizing a mort- 


50. Miller v. Ratterman, 10 Oh. 


ee 576, 52 EngCh 448, 43 Reprint 

[a] Equitable mortgage (1) of the 
franchises of the company or property 
essential to the operation of its road 
cannot be created unless the author- 
ity to mortgage has been expressly 
eonferred (South Yorkshire R., etc., 
Co. v. Great Northern R. Co., 3 DeG. 
M. & G. 576, 52 EngCh 448, 43 Re- 
print 226), (2) as, for example, in 
the case of an agreement to place a 
charge on tolls for the benefit of a 
wreditor (South Yorkshire R., etc., Co. 
v. Great Northern R. Co., supra). 

88. Memphis, ete., R. Co. v. Dow, 
i9 Fed. 388. 

89. Galveston, ete., R. Co. v. Fon- 
taine, 23 Tex. Civ. A. 519, 57 SW 872. 

40. See cases supra note 37. 

41. Ratification and curative stat- 
utes see infra § 656. 

42. See Hunt v. Memphis Gas- 
light Co., 95 Tenn. 136, 142, 31 SW 
1006 (“Though the authorities . . 
agree in holding that a railroad cor- 
poration, owing to the peculiar rela- 
tion which it bears to the public, 
should be denied the right to execute 
a mortgage unless it has express leg- 
islative authority therefor, yet, as a 
matter of fact this power is always 
conferred; and, indeed, it is doubt- 
ful whether a railroad could be suc- 
cessfully operated without the power 
to mortgage’). 

43. State v. Florida Cent. R. Co., 
15 Fla. 690; Bardstown, etc., R. Co. 
v. Metcalfe, "4 Mete. (Ky.) 199, 81 AmD 
§41; East Boston Freight R. Co. v. 
Bastern R. Co., 13 Allen (Mass.) 422; 
Coe v. Columbus, etc., R. Co., 10 Oh. 
St. 372, 75 AmD 518. An'd see cases 
infra notes 44-46. 

44, Parker v. New Orleans, etc., R. 
Go., 33 Fed. 693; Bardstown, etc., R. 
Co. v. Metcalfe, ’4 Mete. (Ky.) 199, 81 
AmD 541; Richards v. Merrimack, 
ete., R. Co., 44 N. H, 127; Ludlow v. 
Mura, 1 Disn. (Oh.) 552, ‘12 Oh. Dec. 
(Reprint) 791; Carey Vv. pods 
ere,, ak.) Cos 2 Oh. Dec. (Reprint) 

1 WestLMonth 338. 

[a] Reason for rule.—‘‘The public 
had an interest in seeing the road con- 
structed and operated according to the 
terms of the charter. . . . Genetal 
convenience requires that the appel- 


pelled to pay the money it borrowed. 
. That a mortgage by a railway 
company to secure money borrowed 
for the construction of its road is not 
opposed to the public policy of this 
State is indicated by the general 
course of legislation upon the sub- 
ject.” Bardstown, etc., R. Co. v. Met- 
poe 4 Mete. (Ky.) 199, 209, 81 AmD 
Power to borrow money see'supra § 


. ° 

45. McLane v. Placerville, etc., R. 
Co., 66 Cal. 606, 6 P 748; Miller v. 
Rutland, etc., R. Co., 36 Vt. 452; Pierce 
v. Milwaukee, etc., R. Co., 24 Wis. 551, 
1 AmR 2038. 

Power to issue bonds and securities 
see supra § 580. 

46. U. S.—Platt v. Union Pac. R., 
99 U. S. 48, 25 L. ed, 424; Tucker v. 
Ferguson, 22 Wall. 527, 22 L. ed. 805; 
Branch y. Atlantic, ete., R. Co., 4 F. 
Cas. No. 1,807, 3 Woods 481. 

Mass.—East Boston Freight R. Co. 
v. Eastern R. Co., 13 Allen 422. 


N. H.—Richards v. Merrimack, etc., 
RS 44 ON. 127. 

Can.—Bickford v. Grand Junction 
RR, C6: ply anon.) O19 6 igen 23 Grant 
Ch. (Ont.) 302]. 
ape to sell property see supra § 

47. Georgia Southern, etc., R. Co. 
v. Barton, 101 Ga. 466, 28 SE 842 
(holding that, where the charter of 
a railroad company in express terms 
defines and limits its power to mort- 
gage, a general provision in a preced- 
ing section of the charter authorizing 
the company to build a railroad and 
“to use, equip, and enjoy all the rights, 
privileges and immunities granted -to” 
another railroad company does not 
confer upon the former company the 
mortgaging power of the latter under 
its charter). 

48. Sioux City Terminal R., etc., 
Co. iv, ‘Trust Cos of North America, 
Sop Med aelica wale OC Avis. aiateso on med. 
441, and aff 173 U.S. 99, 19 SCt 341, 43 
L. ed. 628]. 

49. Southern Pac. R. Co. v. Doyle, 
11 Fed. 253, 8 Sawy. 60; Pullan v. 
Cincinnati, etc., Air-Line R. Co., 20 F. 
Cas. No. 11,461, 4 Biss. 35. 


Dec. (Reprint) 555, 22 CincLBul 99. 

51. Central Trust Co. v. Bastern 
Tennessee, etc., R. Co., 69 Fed. 658. 

52. Beach v. Wakefield, 107 Iowa 
567, 76 NW 688, 78 NW 197. 

58. Rothschild v. Rochester, etc., 
Re Co; WiPay Cot 62,0. 

54. Baker v. Guarantee Trust, etc., 
Con n(Ns Js Chiesa mA ae Frazier v. 
East Tennessee, ete., R. Co. ., 88 Tenn. 
138, 12 SW 537 [aff 139 U.S. 288, 11 
SCt 517, 35 L. ed. 196]. And see cases 
infra notes 55—57. 

55. Flynn v. Coney Island, ete., R. 
Co., 26 App. Div. 416, 50 NYS 74 

56. Central Trust Conve Wheeling, 
ete., R, Co., 211 Fed. 515. 

[a] Thus, under Rev. St. § 3290, 
providing that a railroad company 
may mortgage or pledge its own bonds 
or notes at such rates and for such 
prices, not less than seventy-five cents 
on the dollar, as in their opinion will 
best advance the interests of the com- 
pany, a limitation is imposed upon 
the company with respect to the price 
or amount for which its bonds may be 
pledged, and a pledge of such bonds to 
secure an indebtedness of less than 
seventy-five per cent of the par value 
of the bonds is illegal as to the excess. 
Central Trust Co. v. Wheeling, ete., 
R., Co}, 20. Med. bb: 

57. Farmers’ L. & T. Co. v. Ore- 
gon, ete., R. Co., 24 Fed. 407; Roths- 
child v. Rochester, etc., R. Co., 1 Pa. 


aaa And see cases supra notes 
Se Frazier v. East Tennessee, etc., 


R. Co., 88 Tenn. 138,12 SW. 537 [aft 
139 0. S. 288, 11 Sct 517, 35 L. ed. 
59. Gloninger v. Pittsburgh, etc., 
Re Co; 139 Palsy Aor. 
60. Mobile, etc., R. Co. v. Talman, 
15 Ala. 472; ‘Allen v. Montgomery R. 
Wor vit Ala. 437; Bickford v. Grand 


Junction R. Co., 1 Can. S. C. 696 [rev 
23 Grant Ch. 302]. 

[a] Statutory authorization to 
borrow money and execute mortgages 
to secure its repayment cannot be 
considered as implying that the com- 
pany’s power to mortgage is limited 
to securing borrowed money. Bick- 
ford v. Grand Junction R. Co., 1 Can. 
S. C. 696 [rev 23 Grant Ch. 302]. 
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gage, the legislature may direct the relation which 
the lien of the mortgage shall bear to other liabilities 
of the company.®! 

Consent or approval of commission. In a number 
of jurisdictions mortgages made by railroad com- 
panies and other public utilities®? are required by 
statute to have the consent or approval of the state 
public utility commission.®* 

[§ 644] (3) What Property May Be Mortgaged*+ 
—(a) In General. A general grant-to a railroad 
company of power to mortgage its franchises and 
property or its railroad ordinarily embraces, or im- 
plies as incidental thereto, the power to mortgage 
every kind of property owned by the company which 
may be necessary to the enjoyment of its franchises 
and the operation of its road.°®> Thus, under such 
provisions, a railroad company has been held to have 
power to execute a mortgage covering its easements 
or rights of way,°® and unpaid subscriptions to its 
stock.®* Where the company is restricted by statute 
or its charter, however, as to the property which it 
may acquire and hold, a general power to mortgage 
extends only to property lawfully acquired and 
held.©® General authority to mortgage the whole 
railroad or all the property of the company ineludes 
authority to mortgage any part of it,°® except where 
the statute contemplates a mortgage of the road as 
an entirety only.7° Property not owned by the com- 
pany is, of course, not susceptible of being mortgaged 
lowe The 
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Partial validity. Where property which the cor- 
poration has power to mortgage is ineluded in a mort- 
gage attempting to mortgage also property which 
the corporation has no power to mortgage, the mort- 
gage may be good as to the former property if capa- 
ble of separation.*? 

[§ 645] (b) Franchises.7* Subject to the rule, 
generally obtaining, that a railroad company cannot 
mortgage its franchises without statutory author- 
ity,’* the secondary franchises of the company, such 
as the right to operate and maintain a railroad, and 
other rights and powers conferred upon, or possessed 
by, the company and necessary to the enjoyment of 
its road, are ordinarily regarded as subject to be 
mortgaged with its property, as a part thereof or 
incidental thereto,*® on the theory that such fran- 
chises are an integral part of the road, without which 
the securities would be of little value;*® but there 
is some authority to the contrary.*7 

Franchise to be a corporation, or primary corpo- 
rate franchise of a railroad company, is not subject 
to be mortgaged,’® except where otherwise provided 
by the constitution or by statute.7® 

Where power to mortgage a franchise is lacking, 
a mortgage purporting to convey such franchise and 
the property of the company, while inoperative as to 
the franchise, is not for that reason invalid or in- 
effectual as to the property.®° 

[§ 646] (c) After-Acquired Properties th 
General. While at common law a mortgage execut- 


Gl.) Steiner's: Appi, 27 Pan sis. 

Priorities of liens and obligations 
see infra §§ 711-726. 

62. Railroad as public utility see 
supra § 6. 

63. See statutory provisions. 

Consent or approval of commission 
to encumbrance of property of utility 
see Public Utilities § 96. 

Regulation and control of indebteda- 
ness and liabilities generally see su- 
pra § 577. 

64. Statutory authority as essen- 
tial to right to mortgage property see 
supra § 642. 


65. Dunham v. Earl, 8 F. Cas. No. 
4,149; Phillips v. Winslow, 18 B. 
Mon. (Ky.) 431, 68 AmD 729; Coe v. 


Columbus, etc., R.-Co., 10 Oh. St. 372, 
75 AmD 518; Ludlow v. Hurd, 1 Disn. 
(Oh.) 552, 12 Oh. Dec. (Reprint) 791; 
Gardner vy. London, ete., R. Co., L. R. 
2 Ch. 201. And see cases infra notes 
ais 

Junction R. Co. v. Ruggles, 7 
Eckstein v. Meyer, 2 KyL 124, 
10 Ky. Op. 942. 

68. Taber v. Cincinnati, etc., R. Co., 
15 Ind. 459. 

{a] Land necessary for railroad.— 
Under a statute permitting railroad 
companies to hold only so much land 
as may be necessary for the immedi- 
ate purposes of their roads, a general 
statutory power to mortgage had ref- 
erence only to'’such lands, and does 
not extend to lands not necessary for 
the railroad. Taber v. Cincinnati, etc., 
RCo, 15% Inds 459; 

69. Minnesota Co. v. St. Paul Co., 
2 Wall. (U. S.) 609, 17 L. ed. 886; Pull- 
an v. Cincinnati, ete., Air-Line R. Co., 
20 F. Cas. No. 11,461, 4 Biss. 35; East 
Boston Freight R. Co. v. Eastern R. 
Co., 13 Allen (Mass.) 422; Peo. v. Ste- 
vens, 134 App. Div. 99, 118 NYS 969, 
[aff 197 N. Y. 1, 90 NE 60]; Chartiers 
R. Co. v. Hodgens, 85 Pa. 501. 

{a] Division of rolling stock.—A 
railroad company owning the whole of 
a long railroad and all the rolling 
stock upon it may assign particular 
portions of such rolling stock to par- 
ticular divisions of the road, and 
mortgage each portion with the divi- 


{ sion to which it is so assigned. Min- 
nesota Co. v. St. Paul Co., 2 Wall. (U. 
S.) 609, 17 L. ed. 886. 

[b] Inclusion of other portions of 
property not to be compelled.—(1) 
Where a corporation organized to own 
and operate railroads and coal mines 
proposed to issue bonds secured by a 
mortgage of its railroad property 
alone, and the public interests would 
not be imperile@ thereby, the public 
utility commission, whose approval of 
the mortgage was required by law, 
could not insist that the mortgage 


should include the company’s coal 
lands as well. Peo. v. Stevens, 134 
App. “Div. 99, 118 NYS 969 [aff 197 


N. Y. 1, 90 NE 60]. .¢2) Approval or 
consent of public utility commission 
to encumbrance of property of utility 
in general see Public Utilities § 96. 

70. Washington Trust Co. vy. Duna- 
way, 169 Fed. 37, 94 CCA 405. 

71. State v. Mexican Gulf R. Co., 
SOD: a @uaio le. 

72. Pullan v. Cincinnati, ete., Air- 
ine, Re 'Co2s20) BY Cas Now il.4ede 4 
Biss. 35; Hendee vy. Pinkerton, 14 Al- 
len (Mass.) 381; Gloninger v. Pitts- 
bure hy ete wns Co., 139) Pardes) ue A 
211. See Richardson v. Sibley, 11 Al- 
len (Mass.) 65, 87 AmD 700 (where 
property capable of being mortgaged 
was held not separable). 

73. As included in mortgage see 
infra § 674. 

Corporate franchises in general see 
Corporations § 160. 

74 See supra § 642. 

75. U.S.—New Orleans, etec., R. Co. 
v. Delamore, 114 U. S. 501, 5 SCt 1009, 
29 L. ed. 244; Branch v. Atlantic, etc., 
Ra Com 4B Cas. INGss Uline Woods 
481 [ate 106 U. S. 468, 1 sct 495, 27 
L.-ed. 279]; Hall v. Sullivan R. Con LL 
ec No. 5,948, Brunn. Coll. 
13. 
pao eee v. Johnston, 53 Ala. 

Ky.—Bardstown, etc., R. Co. v. Met- 
calfe, 4 Metc. 199, 81 AmD 541. 

Oh.—Coe v. Columbus, etc., R. Co., 
LOLOR. St 3i2500.0. Am non ee 

Pa.—Com. v. Altoona, ete., R. Co., 
15 Pa. Dist. 812, 31 Pa. Co. 646. 


Cas, 


Vt.—Miller v. Rutland, ete., R. Co., 
36 Vt. 452. 

Wis.—Pierce vy. Py a aoe, eters 
Co., 24 Wis. 551, 1 AmR 20 

fa] Grant of right of bea 2 through 
public streets (1) with the right to 
construct its railroad thereon and oc- 
cupy them in its use is a franchise 
which may be mortgaged. New Or- 
leans, ete., R. Co. v. Delamore, 114 U. 
S. 501, 5 SCt 1009, 29 L. ed. 244, (2) 
Rights in, and use. of, streets and oth- 
er public places see supra §§ 243-271, 

76. Meyer v. Johnston, 53 Ala. 237. 
And see cases supra note 75. 

77. Randolph v. Wilmington, ete, 
R. Co., 20 F. Cas. No. 11,568, 11 Phila. 
(Pa.) 502; Pullan v. Cincinnati, etc., 
Re Co; 720 By Cash Nomi) 461-4 Biss: 


mie 
35n 

78. U. S—Memphis, ete., R. Co. v. 
Railroad Comrs! 1127s 1S 609s SeSet 
299, 28 L. ed. 837; Branch v. Atlantic, 
ete, RanConue hiCass sNiow 15S Ome 
Woods 481 [aff 106 U. S. 468, 1 SCt 


495, 27 L. ed. 279]; Hall v. Sullivan R. 


Co., 11 F. Cas. No. 5,948, Brunn. Coll. 

Cas. 6138. 

a ge chee v. Johnston, 53 Ala. 
vie 


Mass.—Com. v. Smith, 10 Allen 448, 
87 AmD 672. 

Oh.—Atkinson v. Marietta, ete., R. 
Co., 15 Oh. St. 21; Coe v.. Columbus, 
ete R: Co.,, 10 Oh. Sti 3725" 75) Amp 


Pa.—Com. v. Altoona, etec., R. Co., 15 
Paw Dist. 81253, Pay @o. 646. 

See Dunham v. Isett, 15 Iowa 284 
(where the question was raised but 
not decided); Bardstown, etc., R. Co. 
v. Metcalfe, 4 Metc. (Ky.) 199, 81 AmD 
541 (dictum). 

79. * St. Paul, ete> KR. Con MirstebDive 
v. Parcher, 14 Minn. 297; Pierce v. 
Emery, 32 N. H. 484. 

80. Pullan v. Cincinnati, ete., Air- 
Line* Re Co.,- 20" F. Cas. No. 21,4621) 
Butler v. Rahm, 46 Md. 541; Glon+ 
inger v. Pittsburgh, etc., R. Co., 139 
Pa V3) 2 eAr are 

81. As included in mortgage see 
infra §§ 676-682 

Income, rents, - and profits subse- 
quently accruing see infra § 647. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 646-647] 


ed by a railroad company which purports to em- 
brace after-acquired property is ordinarily regard- 
ed as inoperative as to such property, on the theory 
that one cannot grant or convey an effective title 
to anything to which he has no right,** in equity, 
at least, such a mortgage is upheld,** either upon 
the theory that the future-acquired property is in 


the nature of accretions,** or upon 


the company has made an executory contract which 
in equity will be allowed to become effective when, 
and as, the property comes into existence,*® on the 
equitable principle that what should be done is 
treated as being done;®* and, except where restrict- 


82. Coe v. Pennock, 5 F. Cas. No. | 


2,942 {aff 23 How. 117, 16 L. ed. 436]; 


Dunham vy. Cincinnati, ete., R. Co., 8 
rm). Cas. ~No, 745148 [rev on.other 
grounds 1 Wall. 254, 17 L. ed. 584]; 
Emerson v. European, ete., R. Co., 67 
Me. 387, 24 AmR 39; Pierce v. Emery, 
32 N. H. 484; Welch v. Pittsburgh, 
ete., R. Co., 2 Oh. Dec. (Reprint) 5, 1 
WestLMonth 87. But see Morrill v. 
Noyes, 56 Me. 458, 465, 96 AmD 486 
(where the court said: ‘‘SSome of the 
courts have denied that any difference 
[of opinion as to the validity of such 
mortgages] exists, and have attempt- 
ed to reconcile the cases on the ground 
that such a mortgage, though void at 
law, is valid in equity. But this isa 
loose use of language, that tends more 
to confuse than to reconcile. If such 
a mortgage is absolutely void, for 
want of any subject matter to support 
it, then it should be so held in equity, 
as well as at law. But, if not thus 
void, to what extent, and in what 
sense, is it valid? It is only by con- 
ceding its validity, that it is pertinent 
to inquire whether the remedy is in 
equity, or by a suit at law’’). 

{a] In Louisiana future property 
could not be the subject of conven- 
tional mortgage. See State v. New 
Orleans, etc., R. Co., 4 Rob. 231; State 
v. Mexican Gulf R. Co., 3 Rob. 513 
(both holding that a mortgage of 
“all” the property of a railroad com- 
pany does not extend to property ac- 
quired after execution of the mort- 


gage). 
83. U.S.—Galveston, etc., R. Co. v. 
Cowdrey, 11 Wall. 459, 20 L. ed. 199; 


New York Guaranty Trust Co. v. Min- 


neapolis, etc., R. Co., 36 F. (2d) 747; 
Compton v. Jesup, 68 Fed. 263, 15 CCA 
397; Parker v. New Orleans, etc., R. 
Co., 33 Fed. 693 [rev on other grounds 
143 U. S. 42, 12 SCt 364, 36 L. ed. 66]. 


has Sear v. Johnston, 53 Ala. 
Ark.—Little Rock, ete, R. Co. v. 


Page, 35 Ark. 304. 

N. J.--Williamsen v. New Jersey 
Southern R. Co., 26 N. J. Eq. 398. 

N. Y.—Stevens v. Watson, 4 Abb. 
Dec. 308. 45 HowPr 104. 

Oh.—Welch vy. Pittsburgh, ete., R. 
Co., 2 Oh. Dec. (Reprint) 5, 1 WestL 
Month 87. 

Pa.—Philadelphia, etc., R. Co. v. 
Woelpper, 64 Pa. 366, 5 AmR 596. 

See McTighe v. Macon Constr. Co., 
94 Ga. 306, 21 SE 702, 47 AmSR 153, 
32 LRA 208 (mortgage by de facto 
corporation). 

“It is well settled that the mortgage 
of a railroad to be constructed, and of 


its appurtenances to be acquired, by 
the company chartered to build and 
operate such road, is valid.” Meyer v. 
Johnston, 53 Ala. 237, 324. 

a] Rule applied.—A covenant in 
the mortgage that the money secured 
should be applied to the equipment 
which should stand pledged is en- 
forceable in equity, and therefore 
equity will sanction its voluntary per- 
formance. Pennock v. Coe, 23 How. 
GOS ili 6 Le, eds 4365 

84. Hodder v. Kentucky, etc. R. 
Cont Med. Woe fate 1170. S, 72, 6 SCt 
697, 29 L. ed. 821]; Pierce v. Emery, 
32 N. H. 484. See Compton v. Jesup, 
68 Fed. 263, 15 CCA 397 (where a stat- 
ute permitting property and income to 
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mortgaged.®® 
the theory that 


be mortgaged was held to permit the 
mortgaging of after-acquired proper- 
ty which came in by accession); Phil- 
adelphia, etc., R. Co. v. Woelpper, 64 
Pa. 366, 372, 3 AmR 596 (where the 
court held that after-acquired proper- 
ty could pass by accession but that 
such doctrine was not necessary to 
sustain the mortgage). But see Wil- 
liamson v. New Jersey Southern R. 
Co., 29 N. J. Eq. 311 (where accession 
was not recognized as to engines, 
cars, and rolling stock). 

85. Hodder v. Kentucky, ete. R. 
Co.,,7 Fed. 793 faffsil7 U.S? 72,6 SCt 
697, 29 L. ed. 821]; Seymour v. Can- 
andaigua, ete., R. Co., 25 Barb. (N. 
Y.) 284, 14 HowPr 53; Philadelphia, 
ete., R. Co. v. Woelpper, 64 Pa. 366, 3 
AmR 596. 

“WHquity treats a mortgage of prop- 
erty to be afterwards acquired as a 
contract, binding in conscience to ex- 
ecute a mortgage upon it at the very 
instant it comes into being, and will 
enforce specific performance. It does 
more: It considers it as already done 
if no specific performance be request- 
ed; and then, by virtue of the equita- 
ble doctrine of notice, binds everybody 
to respect the equitable lien who 
knows of it; or, without knowing of 
it, has got the property without valu- 
able consideration.’ Little Rock, etc., 
R. Co. v. Page, 35 Ark. 304, 323. 

“A lien may be created without a 
grant. And sometimes a contract in- 
tended as a grant, but ineffectual as 
such, will be upheld in equity as a 
lien.” Morrill v. Noyes, 56 Me. 458, 
465, 96 AmD 486. 


sé. Seymour v. Canandaigua, etc., 
RR, Go:, 25 Barbs ON.7 x.) 284, 305, 14 
HowPr 531; Philadelphia, etc., R. Co. 


v. Woelpper, 64 Pa. 366, 3 AmR 596. 

“HMquity executes the contract by 
holding that what is agreed to be done 
is @sne.’ Seymour v. Canandaigua, 
ete., R. Co., supra. 

Definition and application of maxim 
generally see Equity §§ 190-198. 

87. See statutory provisions. 

[a] In Georgia, under Code (1882) 
§ 1954, permitting mortgages to em- 
brace only property in the possession 
or to which the mortgagor has the 
right of possession at the time of ex- 
ecuting the mortgage, a railroad com- 
pany has no right to mortgage after- 
acquired property. Georgia, South- 


ern, ete., R. v. Barton, 101 Ga. 466, 28 
SE 842. 
ss. U. S—Thompson v. White Wa- 


ter Valley, Rh. Co. 0132002 S 2 65. 0S Ot 
29, 33 L. ed. 256; Pennock v. Coe, 23 
How. 117, 16 L. ed. 436; Central Trust 
Cos wen Chattanooga, .cte., i. Co... 94 
Fed. 275, 36 CCA 241; Compton v. Jes- 
up, 68 Fed. 263, 15 CCA 397; Parker 
v. New Orleans, ete., R. Co., 33 Fed. 
693 [rev on other grounds 143 U. S. 
42, 12 SCt 364, 36 L. ed. 66]; Dunham 
v. Earl, 8 F. Cas. No. 4,149 


; Ala.—Meyer v. Johnston, 53 Ala. 
Side 

gente v. Seymour, 46 Conn. 
156. 

Ga.—Georgia Southern, etc., R. Co. 
v. Mercantile Trust, etc., Co., 94 Ga. 


eae 21 SE 701, 47 AmSR 153, 32 LRA 
Iowa.—Jessup v. Bridge, 

572, 79 AmD 5138. 
Ky.—Phillips v. Winslow, 


11 Iowa 
18 B. 


[§ 647] bb. Income, Rents, and Profits.°° 
a railroad company has power to mortgage after- 
acquired property, it may execute a mortgage of in- 
come, rents, and profits thereafter to be received or 
to accrue;®! but where it has no such power as to 
after-acquired property, in general it cannot valid- 


, Alabama, 
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ed by statute,8? a general power to include the prop- 
_ erty or road of a railroad company includes the pow- 
er to mortgage property thereafter to be acquired.** 
Where a railroad company is expressly authorized 
by statute or its charter to mortgage after-acquired 
property, such property is, of course, subject to be 


Where 


Mon. 431, 68 AmD 729. 

La.—Bell v. Chicago, ete., R. Co., 34 
La. Ann. 785. 

Me.—Hamlin v. Jerrard, 72 Me. 62; 
eoreall v. Noyes, 56 Me. 458, 96 AmD 

Mich.—Pere Marquette R. Co. v. 
Graham, 136 Mich. 444, 99 NW 408. 

Mo.—Omaha, ete., R. Co. v. Wabash, 
ete., R..Co., 108 Mo. 298, 18 SW 1101. 
ps2 Efi.—Pierce vy. Mmrery, 32) Ne ee 

N. J.—Baker v. Guarantee Trust, 
etc., Co., (Ch.) 31 A 174; Williamsom 
v. a rae Southern R. Co., 26 N. 


J. Eq 
N. Y.—Seymour v. Canandaigua, 
onc R. Co.,.25 Barb. 284, 14 HowPr 


Oh.—Coe v. Peacock, 14 Oh. St. 187; 
Coe v. Columbus, ete., R. Co., 10 Oh. 
St. 372, 75 AmD 518; Ludlow vy. Hurd, 
1 Disn. 522, 12 Oh. Dee. (Reprint) 791. 

Pa.—Philadelphia, ete, R. Co. v. 
Woelpper, 64 Pa. 366, 3 AmR 596, 

Tenn.—Clay v. East Tennessee, etc., 
R. Co., 6 Heisk. 421. 

Wis.—Pierce v. Milwaukee, etc., R. 
mie 24 Wis. 551, 1 AmR 203. 

See Quincy v. Chicago, etc., R. Co., 
94 Tll. 5387 (dictum). 

[a] Whether de jure or de facto 
corporation, a railroad company hay- 
ing power to mortgage its property 
may mortgage future-acquired prop- 
erty. Georgia Southern, etc, R. Co. 
v. Mercantile Trust, etce., Co., 94 Ga. 
ae 21 SE 701, 47 AmSR 153, 32 LRA 

89. Sioux City Terminal R., etc., 
Co. v. Trust Co. of North America, 82 
Fed. 124, 27 CCA 73 [aff 59 Fed. 441, 
and aff-173' U. S599) 19 SCt SA 4a: 
ed. 628]; Quincy v. Chicago, ete. R. 
Co., 94 Ill. 587. See Bell v. Chicago, 
etc., R. Co., 34 La. Ann. 785 (to same 
effect, holding further that another 
provision of the statute prohibiting 
mortgages of future property relate 
only to ordinary transactions between 
individuals and do not apply to rail- 
road companies); Platt v. New York, 
étey. RCo. 9 Apps Din Seah Nevis 
42 [aff 17 Misc. 22, 39 NYS 871, and 
aff 153 N. Y. 670 mem, 48 NE 1106 
mem] (holding that a statute confer- 
ring authority to mortgage the prop- 
erty and franchises of a railroad com- 
pany for the purpose of completing, 
furnishing, or operating its road con- 
templates the borrowing of money in 
advance of construction, and accord- 
ingly the mortgaging of property 
thereafter to be created and acquired, 
and so authorizes railroad companies 
to mortgage after-acquired property 
for such purposes). 

90. As included in mortgage see 
infra § 675. 

91, Jessup v. Bridge, 11 Iowa 572, 
79 AmD 5138; Clay v. East Tennessee, 
etc., R. Co., 6 Heisk. (Tenn.) 421. See 
Bachrach v. Huntington, ete., R., etc., 
Co., 286 Pa. 325, 133 A 641 (apparently 
applying the rule). Compare Kelly v. 
ete; eRe Co... 58 Ala iAs 9; 
(holding that a resolution of the 
board of directors of a railroad com- 
pany having general power to mort- 
gage its property, which directed the 
execution of a mortgage on all the 
property then or thereafter belonging 
to the company, authorized a mort- 
gage embracing the earnings and 
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ly mortgage its income, rents, or profits,°? except 
where given power by statute so to do.®* In order 
that the operation of a railroad will not be hindered 
or the public inconvenienced, the power to mortgage 
extends only to the net income of the company, as 
distinguished from its gross earnings;°* but the 
company, in order to make the pledge effectual, may 
stipulate in the mortgage that, on default of the trus- 
tee named therein, the mortgagee may take posses- 
sion and operate the railroad and receive its earn- 
ings.°° 

(§ 648] b. Authorization by Directors.* The 
general rules relating to the necessity and sufficiency 
of authorization of corporate mortgages by the board 
of directors of the mortgagor corporation®® govern 
mortgages of railroad companies, except as modi- 
fied or superseded by statutes particularly applicable 
thereto.°7 A statute empowering the directors of 
railroad companies by unanimous consent to borrow 
money and mortgage their property applies only to 
the creation of new obligations,®® and a mere ma- 
jority of the directors may validly authorize a mort- 
gage to secure persons to whom the company is al- 
ready indebted.°® In the absence of prohibitory 
statute, the fact that the resolution authorizing the 
mortgage is adopted by the directors at a meeting 
held in a state other than that in which the company 
is incorporated will not invalidate it.* 

Extent of authorization. A resolution of the board 
of directors of a railroad company directing the 
mortgaging of its franchises or property confers up- 
on the executive officers of the company authority 
reasonably incident to, or implied from, that ex- 
pressly conferred ;? but no assent to the execution 
of any other or different mortgage than that author- 
ized will be implied.? 
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Evidence. ‘The delivery by a railroad company of 
a mortgage signed by its president and secretary 
and bearing its corporate seal is prima facie evi- 
dence that its execution was duly authorized,* as 
is the inclusion in the mortgage of a copy of the res- 
olution of the board of directors authorizing it,’ or 
a subsequent admission by the company of the exe- 
cution of the mortgage;* but an erroneous recital in 
a mortgage of the resolution authorizing it does 
not prevent the company from showing the extent 
of the authorization." ; 

Ratification.’ A mortgage not validly authorized 
in advance of its execution may be ratified by the 
subsequent act of the board of directors or the stock- 
holders.® Thus recognition of the existence of an 
outstanding mortgage in a resolution authorizing 
the execution of a subsequent mortgage constitutes 
a ratification equivalent to a prior authorization;*°® 


and a resolution of the board of directors authoriz- 


ing a conveyance of the company’s property to an- 
other railroad company on condition that it assume 
certain designated mortgages amounts to a ratifica- 
tion of such mortgages so as to cure any defect aris- 
ing from the fact that the meeting at which their 
execution was directed was not duly called and 
held.1! Similarly, a failure to disaffirm an unauthor- 
ized mortgage, coupled with the receipt and reten- 
tion of money or other benefits received thereun- 
der, renders the mortgage valid although the direc- 
tors’ meeting at which its execution was authorized 
was not properly held,t* or the mortgage executed 
is materially different from that of which execution 
was directed;1* and the acceptance by the stock- 
holders of a report of the directors showing execu- 
tion of a mortgage amounts to a ratification.44 But 
a mortgage which is void for fraud*® or illegality1® 


profits of the road). 

After-acquired property as subject 

ore mortgaged in general see supra 
6. 

92.° Georgia Southern, etc., R. Co. 
vy. Barton, 101 Ga. 466, 28 SE 842. 

93. Seibert v. Minneapolis, etc., R. 
Co., 52 Minn. 246, 53 NW 1151; Welch 
vy. Pittsburgh, etc., R. Co., 2 Oh. Dec. 
(Reprint) 5, 1 WestLMonth 87. 

94. Carey v. Pittsburgh, etc. R. 
Co., 2 Oh. Dec. (Reprint) 85, 1 West 
LR 338; Clay v. East Tennessee, etc., 
R. Co., 6 Heisk. (Tenn.) 421. 

95. Seibert v. Minneapolis, ete., R. 
Co., 52 Minn. 246, 53 NW 1151; Clay 
v. East Tennessee, ete., R. Co., 
Heisk. (Tenn.) 421. 

96. See Corporations §§ 2653-2657. 

97. See cases infra notes 98 et seq. 

Power of president of railroad com- 
pany to morigage its property see su- 
pra § 37 text and note 72%. 

98. McLane v. Placerville, etc., R. 
Co., 66 Cal. 606, 6 P 748. 

99. McLane v. Placerville, ete., R. 
Co., supra. 

1. Coe v. New Jersey Midland R. 
Co., 31 N. J. Eq. 105 [mod on other 
grounds 34 N. J. Eq. 2661. 

2. Lyman v. Kansas City, etc., R. 
Co., 101 Fed. 636 [app dism 103 Fed. 
991 mem, 42 CCA 679 mem]; Southern 
California Motor-Road Co. v. Union 
L. & T. Co., 64 Fed. 450,.12 CCA 215; 
Mobile, ete., R. Co. v. Tolman, 15’ Ala. 
472; Coe v. New Jersey Midland R. 
Co., 31 N. J. Eq. 105 [mod on other 
grounds 34 N. J. Eq. 266]. Compare 
Lyman v. Kansas City, ete., R. Co., 
101 Fed. 636 [app dism 103 Fed. 991 
mem, 42 CCA 679 mem] (holding that, 
where secured bondholders of several 
companies, having foreclosed, united 
in a scheme to join the properties into 


one railroad by giving proxies to a 
holding company, authorizing it to 
form a corporation with power to is- 
sue first and second mortgage bonds 
to general creditors of the old compa- 
nies, and proposing to take shares of 
stock in the corporation to be formed 
in return for a surrender of their 
bonds of the foreciosed companies, 
with a provision that on default in 
payment of interest the bondholders 
under the second mortgage of the 
company to be formed should have 
the right to take over and operate the 
railroad, giving the holding company 
by the terms of these proxies the 
right to amend or modify the details 
of the plan, the act of the holding 
company modifying the scheme by 
inserting in the second mortgage by 
reference made a part of each bond 
issued under it a provision that the 
stock should be transferred to the 
trustee on default in interest pay- 
ments for the benefit of such second 
mortgagees and that the second mort- 
gage should then be canceled). 

[a] Authorization to pledge is not 
limited to the making of a mere 
pledge with delivery of possession as 
security, but authorizes the creation 
of any lien-upon the railroad to se- 
cure demands against it. Mobile, ete. 
Re iCoh vi salman, Tb eAlan ies 

[b] Insertion of provision for ac- 
celeration of maturity on nonpayment 
of interest is within the authority 
conferred by a directors’ resolution to 
execute a mortgage, since.it adds 
nothing which the law itself would 
not grant, the property being subject 
to foreclosure for any default without 
such provision. Coe v. New Jersey 
Midland R. Co., 31 N. J. Eq. 105 [mod 
on other grounds 34 N. J. Eq. 266]. 


*By ALBERT S. ABEL (§§ 648-675). 


[c] Mortgage “with the usual cov- 
enants” having been authorized by the 
board of directors, inclusion of a 
clause providing for the payment of 
attorney’s fees was within the author- 
ity conferred. Southern California 
Motor-Road Co. v. Union L. & T. Co., 
Oe Fetes aie CCA. 215. 

H ace Tap. R. Co. v. Shirl 
Tex. 355. x ‘ae 

4 Sioux City Terminal R., etc., Co. 
v. Trust Co. of North America, 82 
Fed. 124, 27 CCA 73 [aff 173 U. S. 99, 
19 SCt 341, 48 L. ed. 628]. 

5. Hayden y. Lincoln City Electric 
R. Co., 43 Nebr. 680, 62 NW 73. 

6. Hayden v. Lincoln City Electric 
R. Co., supra. 

7. Hatry v. Painesville, ete., R. Co., 
1 Oh. Cir. Ct. 426, 1 Oh. Cir. Dee. 238. 

8. Of acts of officers and agents in 
general see supra § 36. 

Retroactive and curative statutes 
see infra § 656. 

9. Miller v. Rutland, etc., R. Co., 
ae Vt. 452. And see cases infra note 


10. Miller v. Rutland, ete., R. Co., 


11. Pacific Rolling;Mill v. Dayton, 
etc., R. Co., 5 Hed. 852, 7 Sawy. 61. 

12. Augusta, etc., R. Co. v. Kittel, 
52 Fed. 63, 2 CCA 615; Coe v. New 
Jersey Midland R. Co., 31 N. J. Eq. 105 
Ma on other grounds 34 N. J. Jaq. 
Estoppel of company by receipt and 
retention of benefit of mortgage see 
infra § 661. 

13. Beach v. Wakefield, 107 Iowa 
567, 76 NW 688, 78 NW 197. 

14. Miller v. Rutland, etc., R. Co., 
36 Vt. 452. 

15. Generally see infra § 655. 

16. Generally see supra § 642. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cannot by ratification be given any effectiveness.” 
While ratification may effectuate terms of a mort- 
gage more extensive than those originally author- 
ized,*§ it is inoperative as to provisions not cus- 
tomary in railroad mortgages nor expressly or im- 
pliedly authorized to be included, and of which the 
directors or stockholders have no actual knowledge 
at the time of ratification.?® 

[§ 649] c, Consent of Stockholders.2° Where the 
charter of a railroad company or governing statutes 
confer the general power of management and con- 
trol of the company upon its president and board of 
directors, the consent of the stockholders to the 
mortgage of its franchises or property is unneces- 
sary in the absence of any provision expressly re- 
quiring it.21_ So a provision in a statute authoriz- 
ing the execution of mortgages for particular pur- 
poses which requires the consent of stockholders is 
not applicable to mortgages executed for other pur- 
poses;*? and a statute requiring such consent to 
mortgages executed by companies organized under 
its provisions has no application to companies al- 
ready in existence.?* It has also been held that 
such a requirement does not apply to a mortgage 
executed not.to create a new lien, but merely to ex- 
tend an existing one.?* Statutes requiring such 
consent are primarily for the benefit of the stock- 
holders,?® and the want of such consent cannot be 
asserted, to defeat a mortgage, by creditors of the 
company.?® 

Directors owning prescribed majority of stock. 
The authorization of a mortgage by directors own- 


ing the prescribed majority of the stock of the com-, 


pany is, in legal effect, a concurrence of the stock- 
hoiders and a substantial compliance with a statute 
requiring their consent.?* 

[§ 650] d. Form, Requisites, and Validity—(1) 
Preliminary Statement. In the absence of statute 
otherwise providing, the general rules governing the 
form and requisites of mortgages executed by other 
corporations?® are applicable to mortgages of rail- 
road companies.?® 

[§ 651] (2) Consideration.*® The rules relating 

17. Union Trust Co. v. New York, |{Ill. A. 466. 
etc., R. Co., 9 Oh. Dec. (Reprint) 773, 28. 
17 CincLBul 176. 29. 

18. Elwell v. Grand St., ete, R. 30. 
C6; 461 Barb. CGNs Yo) i8s- see supra § 589. 

19. Pacific Rolling-Mill v. Dayton, 31. 


etc., R. Co., 5 Fed. 852, 7 Sawy. 61. 32. 
20. To corporate mortgages gen- 33. 
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- in the security.*® 


See Corporations §§ 2665-2671. 
See cases infra §§ 651-661. 
For bonds of railroad company 40. 


See Mortgages § 196. 
See Mortgages §§ 199-209. - 
See cases infra this note; 
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to the necessity®! and sufficiency®? of consideration 
for mortgages generally are applicable to mortgages ~ 
executed by railroad companies.** A mortgage giv- 
en to secure bonds previously issued is supported 
by a consideration;** and the sale of the bonds se- 
cured at a discount does not make the mortgage in- 
valid for want of consideration.?® In view of the 
rule that there can be no mortgage unless there is 
a debt to be secured thereby,*® however, a mortgage 
made to secure bonds which are invalid is itself in- 
valid and unenforceable.*? A mortgage executed to 
secure the purchase price of property granted to the 
company at the request of another company to which 
the grantor was obligated to transfer such property 
is supported by a sufficient consideration, the grant 
not being an act which the grantor was already le- 
gally bound to do.?® 

[§ 652] (3) Who May Be Mortgagee or Trustee. 
In general, unless restricted by statute, any person 
may be mortgagee or trustee under a mortgage or 
trust deed executed by a railroad company in good 
faith,°® whether or not he is beneficially interested 
Thus a director of the mortgagor 
company is not, by virtue of his office, disqualified 
to be a mortgagee or trustee,*! although it has been 
held that a mortgage executed by a railroad company 
to another corporation having directors in common 
with it is presumptively fraudulent.*2 Subject to 
the powers of corporations to act as trustees,*? a 
foreign corporation or trust company may act as 
such,** and its right so to do is not impaired. by the 
fact that it has not complied with statutes regulat- 
ing the right of foreign companies to do business 
within the state.45 A statute limiting the right to 
act as trustee to bona fide residents of the state and 
disqualifying them upon removal therefrom has no 
application to corporations;** nor is such a stat- 
ute violated when any one of two or more persons 
named as joint trustees is a resident of the state.*? 
The motive of a trustee in obtaining the qualifica- 
tions necessary to serve in that capacity is not ma- 
terial where no improper object or purpose. ap- 
pears.*® If a state officer is constituted ex officio 
89. Ellis_v. Boston, etc, R. Co., 


107 Mass. And see cases infra 

note 40. 

Butler v. Rahm, 46 Md. 541. 
41. Ellis v. Boston, etc., R. Co., 

107 Mass. 1; Duncomb yv. New York, 

etc Re Cos 288) None 

and 42. Thomas v. Brownsville, etc., 


erally see Corporations §§ 2658-2664. 

21. Hodder v. Kentucky, etc., R. 
Go., 7 Fed: 793 faff117 U. S72; 6 
SCt 697, 29 L. ed. 821]. 

22. Baltimore, etc., R. Co. v. Berke- 
ley Springs, ete., R. Co., 168 Fed. 770. 

23. Hervey v. Illinois Midland R. 
Co., 28 Fed. 169. 

24, Galveston, etc., R. Co. v. Fon- 
taine, 23 Tex. Civ. A. 519, 57 SW 872. 

[a] Supplemental mortgage.—A 
supplemental mortgage in further as- 
surance of the lien created by an 
original mortgage to which the stock- 
holders assented may be valid without 
formal assent when it was definitely 
provided for by the original mortgage. 
U. S. Mortgage, etc., Co. v. Chicago, 
etc., R. Co., 40 F. (2d) 386. 

25. Hervey v. Illinois Midland R. 
Co., 28 Fed. 169. 

[a] Only stockholders may urge 
the objection. U. S. Mortgage, etc., 
Co. v. Chicago, etc., R. Co., 40 F. (2d) 
ee Hervey v. Illinois Midland R. 
Co., 28 Fed. 169. : 
_ 27. Thomas v. Citizens’ Horse R. 
Co., 104 Ill. 462; St. Louis -Union 
Trust Co. v. Wabash, etc., R. Co., 244 


notes 34, 35. 

[a] Supplemental mortgage.—A 
supplemental railroad mortgage exe- 
cuted by a consolidated corporation 
was not void for lack of consideration 
where the trustee under the original 


‘mortgage by a constituent corporation 


had the power to block, and would 
doubtless have blocked, consolidation 
had the consolidators not undertaken 
that the lien of the original mortgage 
would be continued in all respects as 
it was before consolidation. U. 
Mortgage, etc., Co. v. Chicago, etc., R. 
Co., 40 F. (2d) 386. 

34. Butler v. Rahm, 46 Md, 541. 

35. Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

Right to sell bonds at discount see 
supra § 589. 

36. see Mortgages § 196 text and 
note 21. 

387., East Boston Freight R. Co. v. 
Hubbard, 10 Allen (Mass.) 459; Com. 
v. Smith, 10 Allen (Mass.) 448, 87 
AmD 672. 

Validity of bonds see supra §§ 582- 
586. 

38. Texas Western R. Co. v. Gen- 
try, 69 Tex. 625, 8 SW 98. 


RS Co;,. 109) Us S1522s-3SCtisto aa redne 
ed. 1018; James v. Milwaukee, etc., 
yeaa 6 Wall. (U. S.) 752, 18 L. ed. 


43. See Corporations §§ 2402, 2403. 

44. WHervey v. Illinois Midland R. 
Co., 28 Fed. 169. 

45. Gilchrist v. Helena, etc!, R. Co.,’ 
47 Fed. 593; St. Louis Union Trust 
ens v. Wabash, etc., R. Co., 244 Ill. A. 

Taking mortgage as doing business 
within state by foreign corporation 
generally see Corporations § 3981. 

46. Farmers’ L. & T. Co. v. Chi- 
cago, ete., R. Co., 27 Fed. 146. 

[a] Reason for rule.—Such a stat- 
ute cannot apply to foreign corpora- 
tions since they cannot become bona 
fide residents, nor to domestic cor- 
porations since they cannot remove 
from the jurisdiction, and so it is 
inapplicable as to all corporations. 
Farmers’ L. & T. Co. v. Chicago, etc., 
R. Co., 27 Fed. 146. 

47. Karmers’ Ly: & IT. Co. vy. Chi= 
cago, etc., R. Co., supra. 

48. Richards v. Merrimack, etc., R. 
Co., 44 N. H. 127. 

[a] Ownership of bonds secured 
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trustee, each successor to the designated office is, 
during his incumbency, the person vested with pow- 
er to act as trustee.*® 

[§ 653] (4) Form and Contents. In the absence 
of statutory restriction, no particular form of in- 
strument is necessary to constitute a mortgage of 
franchises or property of a railroad company,°° the 
real intention of the parties, and not the form of the 
instrument or the name by which it is called, being 
the essential factor.51 So a deed of trust conveying 
any such franchises or property, when executed as 
security for the payment of a debt or obligation, 
constitutes a mortgage,®2 and has been said to be 
the usual form thereof.°* Moreover, where intend- 
ed as such, an agreement of pledge,** lease,®® or con- 
ditional sale,°® or a bill of sale,5? will also consti- 
tute a mortgage of the property described therein. 

Defective or incomplete instrument.°® An instru- 
ment executed by a railroad company may be treat- 
ed as a mortgage as against the company and those 
with knowledge of the nature of the transaction 
where the design of the parties is manifest, although 
it is defective or incomplete,®® as in failing to state 
the amount of the indebtedness secured®® or to fix 
any time for payment or redemption.®1 

Executory agreement to mortgage property of a 
railroad company will constitute a valid equitable 


by a trust deed having been made by 53. 
the terms of the trust a necessary 
qualification for trustees to be ap- 54, 
pointed in case of a vacancy, the fact 
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McLane vy. Placerville, etc., R. 
Co., 66 Cal. 606, 6 P 748. 

King v. Tuscumbia, etc., R. Co., 
14 EF. Cas. No. 7,808; 
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mortgage thereof,*? provided it describes the prop- 
erty®® and is such that performance of its terms 
may be specifically enforeed;®* but where the giv- 
ing of the security depends upon the discretionary 
act of a third person, the agreement is not effectual 
as a mortgage.®® 

Statutory mortgages. Under a statute authorizing 
the exchange of state bonds for mortgage bonds of a 
railroad company, railroad bonds when delivered to 
the state constitute a statutory mortgage on the prop- 
erty of the company without the formal execution of 
a mortgage;°® and, similarly, a statutory mortgage 
comes into existence-as soon as the state and a rail- 
road company have assented to a loan provided for by 
statute in the manner thereby prescribed,®* any re- 
quirement of further acts on the part of the com- 
pany constituting only a condition subsequent which 
does not postpone the existence of the mortgage.®® 
But where a statute providing for the making of a 
loan by the state requires the formal execution of 
the mortgage by the borrowing company, the mere 
lending of money to the company will not create a 
mortgage on its property ;°°® and a provision of the 
charter of a railroad company authorizing the is- 
suance of bonds which shall be binding on the cor- 
porate property does not dispense with the execu- 
tion of a mortgage so as to make such bonds when 


try, 69 Tex. 625, 8 SW 98. See Waco 
Tap R. Co. v. Shirley, 45 Tex. 355 
(recognizing the rule). 


Mobile, ete., R. Vt.—Poland v. Lamoille Valley R. 


that the bonds were purchased solely 
in order that the purchaser might 
act as trustee and only in the amount 
necessary to enable him to do so did 
not disqualify him from being ap- 
pointed or acting as trustee. Rich- 
ards v. Merrimack, ete, R. Co., 44 N. 
jaln ily 

49. Boston, etc., Air Line R. Co. v. 
Coffin, 50 Conn. 150. 

50. See cases infra notes 51-62. 

51. Herryford v. Davis, 102 U. S. 
235, 26 L. ed. 160. And see cases infra 
notes 52-57. 

52. U. S.—Southern Pac. R. Co. v. 
Doyle, 11 Fed. 253, 8 Sawy. 60. 

Cal.—California Safe Deposit, etc., 
Co. v. Sierra Valleys R. Co., 158 Cal. 
690, 112 P 274, AnnCas1912A 729; 
McLane v. Placerville, ete., R. Co., 66 
Cal. 606, 6 P 748; Shuey v. Mulcrevy, 
34 Cal. A. 218, 166 P 1019. 

Ind.—Coe v. Johnson, 18 Ind. 218. 

Md.—Butler v. Rahm, 46 Md. 541. 

Mass.—Ellis v. Boston, etc., R. Co., 
107 Mass. 1; Shaw v. Norfolk County 
R. Co., 5 Gray 162. 

Oh.—Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

Wis.—Wisconsin Cent. R. Co. v. 
Wisconsih River Land Cos, 71 Wis. 94, 
36 NW 837. 

[a] Evidence of intention.—(1) 
Authorization by vote of stockhold- 
ers to execute a mortgage, recital of 
such vote in the directions by the 
board of directors to officers to exe- 
cute a mortgage, and legislative rati- 
fication as a mortgage, constitute evi- 
dence that an instrument, in form a 
deed of trust, is a mortgage. Shaw 
wv Norfolk) County JR. (Co.,-b) Gray. 
(Mass.) 162. (2) A grant of prop- 
erty to a trustee in an instrument de- 
scribed in the bonds secured by it as 
a mortgage, containing no provision 
for reconveyance, prescribing neither 
the manner of sale nor notice of such 
sale by the trustee, and referred to 
several times in its terms as a mort- 
gage, is not a deed of trust but a 
mortgage. California Safe Deposit, 
etc., Co. v. Sierra Valleys R. Co., 158 
Cal. 690, 112 P 274, AnnCas1912A 729. 

Execution of trust deed as within 
authority to mortgage see supra § 642. 


Co. v. Talman, 15 Ala. 472. 

[a] Bonds which pledge property 
of company for their repayment are 
mortgages. King v. Tuscumbia, etc., 
R. Co., 14 F. Cas. No. 7,808. 

55. Herryford v. Davis, 102 U. S. 
235, 26 L. ed. 160; Hervey v. Rhode 
Island Locomotive Works, 93 U. S. 
664, 23 L. ed. 1003; Frank v. Denver, 
etc., R. Co., 23 Fed. 123. 

[a] Tllustration.—Where an _  in- 
strument was executed purporting to 
be a lease of cars by the terms of 
which the railroad company was to 
pay annually for ten years an amount 
equal to one sixth of the cost price of 
the cars, the “lessor” having the right 
to the possession of the cars on a de- 
fault in any payment or on legal pro- 
ceedings being brought to attack or 
sell the cars, Such an agreement was 
not a lease but a chattel mortgage. 
Frank v. Denver, etc., R. Co., 23 Fed. 


123. 

56. Fosdick v. Schall, 99 U. S. 235, 
25 L. ed. 339; Barney, etc., Mfg. Co. 
v. Hart, 1 SW 414, 8 KyL 223. 

__57. Potter v. Boston Locomotive 
Works, 12 Gray (Mass.) 154. 

[a] Illustration.—Where rolling 
stock was sold to a railroad which 
gave notes in payment, and later, on 
default in payment of one of the notes, 
gave a bill of sale back to the manu- 
facturer, taking in return a defeas- 
ance conditioned on payment of the 
remaining notes, such bill of sale and 
defeasance constituted a mortgage. 
Potter v. Boston Locomotive Works, 
12 Gray (Mass.) 154. 
aati Defective execution see infra § 

59. See cases infra notes 60, 61. 
Mobile, etc., R. Co. v. Talman, 
15 Ala. 472. 


61. Mobile, etc., R. Co. v. Talman, 
supra. 
62. U.S.—Baltimore, etc., R. Co. v. 


Ppneey Springs, etc., R. Co., 168 Fed. 


(VU, 

Ill.—St. Louis Union Trust Co. v. 
Wabash, etc., R. Co., 244 Ill. A. 466. 

N. Y.—Seymour y. Canandaigua, 
ee R. Co., 25 Barb. 284, 14 HowPr 
531. 

Tex.—Texas Western R. Co. v. Gen- 


Co., 52 Vt. 144; Miller v. Rutland, etc., 
R. Co, 136 Vt. 452: 

And see cases infra notes 63, 64. 

[a] Contract to renew mortgage 
which, because lacking formal re- 
quirements, does not of itself operate 
at law as a renewal thereof consti- 
tutes an equitable mortgage. St. 
Louis Union Trust Co, v. Wabash, 
etc., R. Co., 244 Ill. A. 466. 

[b] Statute of frauds.—The action 
of directors in making such agreement 
by their formal and recorded votes is 
tantamount to a memorandum in 
writing and sufficient to answer the 
requirements of the statute of frauds. 
es v. Rutland, etc., R. Co.,; 36 Vt: 

Equitable mortgages generally see 
Mortgages §§ 33-63. 

63. Seymour v. Canandaigua, etc, 
R. Co., 25 Barb. (N. Y.) 284, 14 How 
Presols 

64. Pennock v. Coe, 23 How. (U. S.) 
117, 16 L. ed. 436; Williamson v. New 
Jersey Southern R. Co., 29 N. J. Eq. 
311 [rev 28 N. J. Eq. 277]. 

65. Augusta Trust Co. v. Federal 
Trust Co., 140 Fed. 930 [aff 153 Fed. 
157,/82 CCAs309)]. 

[a] Assent of state commission- 
ers.—(1) A provision in notes given 
by a railroad company that, if they . 
were not paid on maturity, the com- 
pany would exchange them for bonds 
to be issued, secured by a mortgage 
already existing on its property, gave 
to the holders of the notes no lien of 
any kind, legal or equitable, on the 
property of the railroad as security 
for the debt where such a bond issue 
would require the assent of state com- 
missioners, and it was not given. 
Augusta Trust Co. v. Federal Trust 
Co., 140 Fed. 930 [aff 153 Fed. 157, 82 
CCA 309]. (2) Assent of state pub- 
lic utility commission to issuance of 
securities by utilities see Public Util- 
ities § 96. 

66. State v. Florida Cent. R. Co., 
LSE) a)a6.9 Oa NS : 

67. Tompkins v. Little Rock, etc., 
RK. Coz vilb) Meds 6: 

68. Tompkins v. Little Rock, etc., 
R. Co., supra. 

69. State v. Mexican Gulf R. Co., 
3, Rob. (ia. ls) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 §§ 653-656] 


issued a lien upon the property.7° 

[§ 654] (5) Execution and Delivery.71 Except 
as affected by statutes particularly applicable there- 
to, the execution, acknowledgment, and delivery of 
mortgages of railroad companies are governed by the 
rules relating to the mortgages of other corpora- 
tions.’ 

Mortgage of rolling stock and other movables. Ac- 
cording to some authorities, a mortgage by a rail- 
road company of its rolling stock and other movable 
property must comply with general statutes relat- 
ing to the execution of chattel mortgages;’* but 
there is authority, to the contrary, that such stat- 
utes are inapplicable to ordinary railroad mortgag- 
es. 74 

Execution outside state of incorporation. In the 
absence of prohibitory statute, a railroad mortgage 
may validly be executed and acknowledged in a state 
other than that in which the company was incorpo- 
rated.‘ 

Defective execution. An instrument by way of 
mortgage of franchises or property of a railroad 
company which is defectively executed nevertheless 
constitutes, when duly recorded,’® at least a valid 
equitable claim superior to the rights of an attach- 
ing creditor;*7 and a recital in a subsequent mort- 
gage of the existence, as a valid lien, of a mortgage 
which was defectively executed establishes the pri- 
ority of such earlier conveyances over claims under 
the later one." After a railroad company has re- 
ceived the benefit of a mortgage, it cannot be heard 
to say that the instrument is invalid on account of 
defective execution.*® 

Presumption of delivery. The due execution and 
recording of a mortgage, and acts by the company 
recognizing its valid existence, constitute sufficient 
evidence of its delivery.®° 

[§ 655] (6) Fraud. A mortgage executed and 
accepted as part of a fraudulent scheme is wholly 
void,®! even in the hands of bona fide holders of ob- 
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ligations secured by it;82 but one who has been a 
party to the fraud cannot assert rights against the 
company in opposition to claims under such a mort- 
gage advanced by good faith holders.** Further, 
it has been held that the principle that, where a 
part of the consideration for a mortgage is fictitious 
and fraudulent, the whole instrument is void as 
against third parties, does not, as applied to a mort- 
gage intended to secure advances made by the real 
owners of the mortgagor corporation, extend to the 
prejudice of innocent holders of the mortgage 
notes.®*# 

[§ 656] (7) Curative Statutes. A mortgage ex- 
ecuted by a railroad company without legislative au- 
thority®® may be ratified or cured by a statute sub- 
sequently enacted, and thereby made as binding as 
if originally authorized, so far as the state and the 
public are concerned,®® although interests vested 
prior to the enactment of such a statute cannot be 
changed or affected thereby.87 Thus a mortgage of 
property or franchises which at the date of its ex- 
ecution were not subject to be mortgaged may be ef- 
fectuated by statute,*® since the objection to such 
mortgage affects the public alone and may be waived 
by the legislature as its representative.8® Want of 
authority to execute a mortgage is sufficiently ob- 
viated or supplied by specific statutory recognition 
of the existence of the mortgage,®° as by conferring 
new powers on the company to enable it to pay the 
debt thereby secured,®! or authorizing the issuance 
of new bonds in substitution for those outstanding,®? 
or by a statute authorizing trustees under the mort- 
gage to sell the mortgaged property;°* and a stat- 
ute authorizing the issuance of bonds and the exe- 
cution of a mortgage to secure them renders ef- 
fectual and valid a mortgage executed prior to the 
enactment of the statute where the bonds to be by 
it secured have not yet been issued,®* since the mort- 
gage is only an incident to the debt and has no 
force until the delivery of the bonds. 


70. Brunswick, Ey eee OS eV 
Hughes, 52 Ga. 557. 

71. Necessity of delivery of per- 
ee property mortgaged see infra § 
658. ; 

72. See cases infra notes 73-80. 


Generally see Corporations §§ 2665- 


2671. 

7a.) Lilinois) ‘Trust, ete. Bank. -v. 
Seattle Electric R., etc., Co., 82 Fed. 
936, 27 CCA 268; Bishop v. McKilli- 
ean, 124 Cal. 321, bie 76, 7) AmSR 
68; Radebaugh v. Tacoma, Cy osaicad Sy 
Co., 8 Wash. 570, 36 P 460. 

Necessity of delivery of personal 
property mortgaged see infra § 658. 

74. Hammock v. Farmers’ L. & T. 
Co., 105 U. S. 77, 26 L. ed. 1111; South- 
ern California’ Motor-Road Co. v. 
Union L. & T. Co., 64 Fed. 450, 12 CCA 
215 [rev 51 Fed. 840]; Cooper v. Cor- 
bin,..105° Ill. 224. But see Hunt v. 
Bullock, 23 Ill. 320 (holding that, 
where a statute requires acknowledg- 


etc., 


ment of a chattel mortgage in a cer- 


tain manner, the statute must be 
complied with by railroads as well as 
by private individuals, and failure to 
do so renders the mortgage void as 
to third persons); Palmer v. Forbes, 
23 Ill. 301 (holding that, in the ab- 
sence of charter or statutory exemp- 
tions, a railroad mortgage of person- 
alty must be executed and recorded 
in the same manner as if made by an 
individual). 

75. Galveston, etc., R. Co. v. Cowd- 
rey, 11 Wall. (U. 'S:) 459, 20 a ed. 199; 
Hodder v. Kentucky, etc., Co. 7 
Fed. 793 [aff 117 U. S. 72, oe sct 697, 
29 L. ed. 821]. 


[51 C. J.—63] 


76. Necessity of recordation or 
negisttetion see infra §§ 657, 659. 
Ww (Coe. Va Columbus; etc., 1 Rep OXOY 
14 oh. St. 372, 75 AmD 518. 
Be Co:, 


8. Coe v. Columbus, etc., 

79. Mobile, etc., R. Co..v. Talman, 

80. McCurdy’s App., 65 Pa. 290. 

81. Union Trust Co. v. New York, 
Cte ER CO..0o ON Dec. (Reprint) 773, 
17 CincLBul 17 

82. Union oust Co. v. New York, 
eter. Co. supra, 


Rights of hona fide holders of bonds 
see supra § 5 


83. Reed’s Perk 122, Pa. 7565, 16 
A 100. 
[a] Tllustration.—A contractor 


with a railroad company who received 
the whole capital stock as part pay- 
ment of the contract price for the con- 
struction of the road cannot, for the 
purpose of obtaining an equitable lien 
superior to that of a mortgage exe- 
cuted by the company prior to the 
date of his contract, and of which he 
had knowledge, assert that such mort- 
gage is void as in violation of a stat- 
ute prohibiting the issuance of honds 
in excess of the capital stock paid in, 
since he participated in the fraud and 
cannot be permitted to avail himself 
of his own wrong. Reed's App., 122 
Pa. 565, 16 A 100. 

84. Phillips v. Pine Bluff, etc., R. 
Co., 137 Ark. 443, 208 SW 313. 

85. Necessity of legislative amthoys 
ity to mortgage see supra § 642. 

86. U. S.—Hall vy. Sullivan R. Co., 


111 F. Cas. No. 5,948, Brunn. Coll. Cas. 


613. 

lll.—Hatcher v. Toledo, etc., 5 
62 Tl. 477 Tue 

Me.—Shepley v. Atlantic, ete. R. 
Co., 55 Me. 395. 

Mass. —Shaw v. Norfolk County R 
Co., 5 Gray 162. 

N. H.—Richards v. Merrimack, ete, 
Re Co. 44° Ne, Be Let. 

And see cases infra notes 88 et seq. 
ete ponapas v. Merrimack, ete., R. 
On 

88. * Frail v. Sullivan R. Co., 11 F. 
Cas. No. 5,948, Brunn. Coll. Cas. 613; 
ae’ v. Toledo, CtCe a Conor Tk 

Property Feacet to be mortgaged 
see supra §§ 644-64 

89. Hatcher v. Toledo, CLC es CO. 
62 Ill. 477. 

90. See cases infra notes 91, 92. 

91. Hall v. Sullivan’ R. Co., 11. F. 
Cas. No. 5,948 Brunn. Coll. Cas. 613. 
Coe v. New Jersey Midland R. 
Co.,, 31 -N. J. Eq. 105 [mod- on other 
grounds 34 N. J. Eq. 266). 

Substitution of bonds in general see 
supra § 595. 

93. Richards v. Merrimack, etc., R.- 
Go., 44 N. H. 127. 
: Foreclosure of mortgage by exer- 
cise of power of sale see infra § 760. 

94. Miller v. Rutland, ete., R. Co., 
36 Vt. 452. 

95. Miller v. Rutland, etce., R. Co., 
supra. , 

Effectiveness of mortgage as de- 
pendent on existence of debt or obli- 
gation see Mortgages § 196 text and 
notes 21-23. 
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[§ 657] (8) Recording and Registration.°* In 
the absence of statute particularly applicable to rail- 
road mortgages, general statutory provisions relating 
to the necessity and sufficiency of filing and record- 
ing real estate mortgages govern mortgages of the 
real property of a railroad company,®’ and those ap- 
plicable to chattel mortgages control mortgages con- 
fined to personal property of the company,?* except 
that no record of a statutory mortgage is necessary, 
since the statute creating it gives constructive notice 
of its existence and contents,®® and that a statute 
requiring mortgages to be filed or recorded does not 
apply to a mortgage extending or continuing an ex- 
isting statutory lien.1 Thus, with the exceptions 
mentioned,? recordation or registration of a mort- 
gage is not necessary to its validity as between the 
parties,’ or, unless otherwise provided by statute,* 
as to others having notice of its existence,® but un- 
less duly filed or recorded it is ineffectual as against 
third persons without notice. An instrument 
which is not only a chattel mortgage but also a con- 
tract for the sale of railroad equipment need not be 


recorded as a chattel mortgage if it is recorded as. 


provided for by a special statute dealing with con- 
tracts of its type.? 

Mortgages of both realty and personalty. Except 
where otherwise provided by statutes governing rail- 
road mortgages,® the recordation, as a real estate 
mortgage, of a mortgage covering both real and per- 
sonal property of a railroad company is ordinarily 
held to be insufficient as to the personalty included if 
the requirements of the general statutes relating to 
the registration or recordation of chattel mortgages 
have not been complied with;® but a statute provid- 
ing that mortgages embracing both real and personal 
property, when duly recorded as mortgages of real 
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. 


‘property, need not be recorded as chattel mortgages 


puts the status of the mortgage lien on the person- 
alty on virtually the same basis and makes it subject 
to virtually the same rules as a mortgage of real- 
ty.1° However, a statute withdrawing such com- 
bination mortgages from the operation of the Chattel 
Mortgage Act does not act retrospectively to affect 
private rights acquired before its passage.1t Where 
both a general chattel mortgage act and a special 
act with reference to railroad mortgages coéxist, the 
fact that the latter merely sets out a method of rec- 


_ord without providing any penalties for noncompli- 


ance will not cause the penalties prescribed in the 
chattel mortgage statute to apply to failure to record 
a railroad mortgage as directed,1* and only such 
penalties and effect will follow as would result from 
a failure to record in the absence of statute? A. 
special statute relating to the recordation or regis- 
tration of railroad mortgages is not repealed by im- 
plication by the mere enactment of a general chattel 
mortgage statute,'4 or by amendment or alteration 
of such a general statute existing.+® 

Place. A statute requiring chattel mortgages to 
be filed in the town where the mortgagor resides, if 
a resident of the state, and if not a resident, where 
the property mortgaged is situate at the time of the 
execution of the mortgage, is fully satisfied by filing 
a railroad mortgage in every town through which 
the railroad runs.'® 

Record or registration as notice.17 The record or 
registration in proper manner of a mortgage executed 
by a railroad company gives notice to all the world. 
of the lien of the mortgage,'® effective from the time 
of recordation or registration.1® Recording a mort- 
gage in full, as distinguished from mere registry, 
gives constructive notice of its entire contents.?° 


96. As affecting priority over other 
liens see infra §§ 712, 713. 

Of corporate mortgages generally 
see Corporations § 2671. 

97. Hoyle v. Plattsburgh, etce., R. 
Co., 54 N. Y. 314, 15 AmR 575. And 
see cases infra note 9. 

Generally see Mortgages §§ 419-427. 

98. Herryford v. Davis, 102 U. S. 
235, 26 L. ed. 160; Hervey v. Rhode Is- 
land Locomotive Works, 93 U. S. 664, 
23 L. ed. 1003; Frank v. Denver, etc., 
R. Co., 23 Fed. 123; Barney, ete., Mfg. 
Coy VoHartyads 3S W 7414508 okey i, 2235 
Potter v. Boston Locomotive Works, 
12 Gray (Mass.) 154. And see cases 
infra note 99 et seq. 

Generally see Chattel Mortgages §§ 
186-244. 

.99. Tompkins v. Little Rock, etc., 
R. Co., 15 Fed. 6; Memphis, etc., R. 
Co. v. State, 37 Ark. 632. 

1. Galveston, ete., R. Co. v. Fon- 
taine, 23.Tex.’ Civ. A. 519, 57 SW 872. 

2. See supra text and notes 99, 1. 

3. Fosdick v: Schall, 99 U. S. 235, 
25 L. ed. 339; State Trust Co, v._Kan- 
Sas uGity, C6G,, Dh COn LAO sed. yoo oF 
Illinois Cent. R. Co. v. Mississippi 
Cents RCo. 12. Rs Cass No... 7,008: 
King v. Tuscumbia, ete., R. Co., 14 F. 
Cas. No. 7,808. 

4 See statutory provisions. 

[a] Under statute declaring unre- 
corded chattel mortgages void as 
against subsequent creditors and as 
against subsequent purchasers. in 
good faith, the fact that a creditor 
has actual knowledge of the existence 
of such an unrecorded mortgage is in- 
sufficient to give it any invalidity as 
against him, although it would be oth- 
erwise as to purchasers. Stevens v. 
Buffalo, etc., R. Co., 31 Barb. (N..Y.) 
590; Farmers’ L. & T. Co. v. Hen- 
drickson, 25 Barb. (N. Y.) 484. 

5. King v. Tuscumbia, etc., R. Co., 


14 F. Cas. No. 7,808. 

6. State Trust Co. v. Kansas City, 
etc., R. Co., 120 Fed. 398; Frank v. 
Denver, ete., R. Co., 23 Fed. 123; Bar- 
ney v. Hart, 1 SW 414, 8 KyL 223; 
Coe v. New Jersey Midland R. Co., 31 
N. J. Eq. 105 [mod on other grounds 
34 N. J. Eq. 266]. 

Necessity and effectiveness of rec- 
ordation or registration as to priority 
of liens see infra §§ 712, 713. 

7. Union Trust Co. v. New York, 
etc., R. Co., 9 Oh. Dec. (Reprint) 773, 
17 CineLBul 176. 

8. See statutory provisions. 

9. Bishop v. McKillican, 124 Cal. 
321, 57 P 76, 71 AmSR 68; Boylan v. 
Kelly, 36 N. J. Eq. 331; Williamson v. 
New Jersey Southern R. Co., 29 N. J. 
Eq. 311: Hoyle v. Plattsburgh, etc., R. 
Co., 54 N. Y. 314, 15 AmR 575; Stevens 
v.. Buffalo, etc.,. R.- Con, 312 Barb... CN: 
Y.) 590; Farmers’ L. & T. Co. v. Hen- 
drickson, 25 Barb. (N. Y.) 484;. Rade- 
baugh v. Tacoma, etc., R. Co., 8 Wash. 
570, 36 P 460. But see Farmers’ L. & 
TN. COnVe, Sb OSEDN Cle. uit © Or, eSuiks 
Cas. No. 4,669, 3 Dill. 412 (holding 
that such chattels, included in a mort- 
gage of a railroad as an entirety, as 
are not commonly used for other than 
railroad purposes, as, for example, 
rolling stock, will be covered when 
the mortgage is recorded as a real es- 
tate but not asa chattel mortgage). | 

[a] Statutory power to mortgage 
all property and franchises does not 
obviate the necessity for recording a 
mortgage of all such property as a 
chattel mortgage where it is not pro- 
vided that the railroad may be mort- 
gaged as an entirety. Bishop v. Mc- 
Killican, 124 Cal. 321, 57 P 76, 71 Am 
SR 68; Hoyle v. Plattsburgh, etc., R. 
Co., 54 N. Y. 314, 15 AmR 575. 

10. Platt v. New York, etc., R. Co., 
9 App. Div. 87, 41 NYS 42 [aff 153 N. 


Y. 670 mem, 48 NE 1106 mem]. 

11. Boylan v. Kelly, 36 N. J. Eq. 
331; Coe v. New Jersey Midland R. 
Co., 31 N. J. Eq. 105 [mod on other 
grounds 34 N. J. Eq. 266]; Williamson 
v. New Jersey Southern R. Co., 29 N. 
A jeaed eH S57 Ail 

[a] Reason for rule.—Even if a 
statute as to the manner of record of 
a raiiroad mortgage expressly re- 
quired a retrospective operation, it 
could not affect vested private rights 
because to do so would be to take pri- 
vate property without compensation. 
Williamson v. New Jersey Southern 
R.€o., 29 Ne J. Eq.) Sid. 

12. Washington Trust Co. v. Nor- 
wich, etc., Tract. Co., 89 Conn. 59, 92 
A 880. ‘ 

13. Washington Trust Co. v. Nor- 
wich, ete., Tract. Co., supra. 

14. Gilchrist v. Helena, etc., R. Co., 
47 Fed. 593. 

15. Metropolitan) Yirust ,.Co, ve 
Pennsylvania, ete., R. Co., 25 Fed. 760. 

16. Hoyle v. Plattsburgh, etc., R. 
Co., 54 N. Y. 314, 15 AmR 595. 

17. Effect of recordation or regis- 
aoe upon priority see infra §§ 712, 


18. Dunham vy. Cincinnati, ete., R. 
Co., 1 Wall. (U. S.) 254, 17 L. ed. 584; 
Seymour v. Canandaigua, etc., R. Cor, 
25 Barb. (N. Y.) 284, 14 HowPr 531, 

19. Seymour. v. Canandaigua, ete., 
R. Co., supra. 

20. Randolph v. New Jersey West 
Line R. Co., 28 N. J. Eq. 49. 

[a] Rule applied.—Where a mort- 
gage designed to convey an estate in 
fee omitted words of inheritance but 
gave a power of sale on default to the 
trustee, and was registered under a 
statute making registry notice to sub- 
sequent purchasers and encumbranc- 
ers, they had notice of the power of 
sale and could not dispute the suffi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 657-661] 


What law governs. The necessity and sufficiency 
of recordation or registration of a mortgage of per- 
sonal property of a railroad company is governed 
by the law of the state where the property is situ- 
ate,?+ except that a statute giving validity to mort- 
gages only after they are filed for record does not 
apply to mortgages executed out of the state on 
property situate outside of the state at the time the 
mortgage was executed,?? even though the mortgaged 
property is subsequently brought within the state for 
a temporary purpose.?? 

[§ 658] (9) Transfer of Possession of Mortgaged 
Personalty?4—(a) Necessity. The general rule, in 
the absence of recording acts, is that retention by a 
railroad company of possession of mortgaged per- 
sonal property, and failure to transfer it to the mort- 
gagee, under the mortgage prima facie fraudulent 
-as to ereditors;?° but when in good faith it does not 
invalidate the mortgage,?® and so, unless otherwise 
provided by statute, a mortgage of personal prop- 
erty necessary to carry on the business of the com- 
pany is valid as against creditors without transfer 
of possession of the mortgaged property to the mort- 
gagee.*" Similarly, a provision in a mortgage of 
income permitting the company to use so much of 
the income as necessary for operating and maintain- 
ing the road does not. invalidate the mortgage.?® 
Where a chattel mortgage is filed or recorded, under 
a statute providing therefor, transfer of possession 
by the company to the mortgagee is unnecessary.” 
Transfer of possession to a receiver appointed to 
administer the affairs of the company for the benefit 
of its creditors is tantamount to a transfer to the 
mortgagee.®° 

[§ 659] (b) As Curing Failure To Record Mort- 

-gage.®1 In the absence of statute rendering unre- 
corded chattel mortgages void as to creditors,?? any 


ciency of the mortgage to convey a 34. 
fee. Randolph v. New Jersey West [a] 
Hine R..Co,, 28 N., J. Hd. 49. 

21. Barney, etc., Mfg. Co. v. Hart, 
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See case infra this note. 

Tllustration.—Where a trustee 
authorized the president of the mort- 
gagor company to be his agent to hold 
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invalidity or ineffectiveness, as to third persons, of 
a mortgage of personal property of a railroad com- 
pany is cured by a transfer of possession of the 
mortgaged property to the mortgagee** or his 
agent*®4 at any time before a levy or seizure has been 
made in behalf of one as to whom the mortgage was 
invalid or ineffectual, unless a transfer of possession 
immediately upon the execution of the mortgage is 
required by statute, in which case a transfer at any 
later time is ineffectual.*° Subject to the same ex- 
ceptions,*® possession taken by a purchaser at a 
foreclosure sale under the mortgage is effectual 
against creditors in-whose favor no levy or seizure 
has then been made.*’ , 

[§ 660] (10) Who May Question Validity—(a) 
In General. The invalidity of a mortgage executed 
by a railroad company may be asserted only by the 
state where it arises out of the violation of a re- 
striction imposed for the benefit of the public;?* 
and a general creditor whose claims arose subsequent 
to the execution of a mortgage cannot ordinarily ob- 
ject to it as an unlawful preference.*® A statute 
declaring railroad mortgages invalid as against ered- 
itors claiming for work done or materials furnished 
will not invalidate a mortgage as to subcontractors 
who failed to file notice of their claims with the 
company, as they were authorized by statute to do, 
before payment in full to the principal contractor.*° 

[§ 661] (b) Estoppel.4t A railroad company, 
notwithstanding its quasi-publie character,*? is ordi- 
narily estopped from denying the validity of a mort- 
gage of which it has received and retained the benefit, 
or denying its lability thereunder, on any ground,** 
as, for example, that the indebtedness secured was in 
excess of that permitted by statute to be incurred,*# 
or that the consent of stockholders, as required 
by a statute, was not had,*® or that the company is 
Deny inclusion of particular property 

in mortgage see infra § 683. 


To assert invalidity of corporate 
mortgages in general see Corpora- 


1 SW 414, 8 KyL 223. 

22. Nichols v. Mase, 94 N. Y. 160 
[mod 25 Hun 640]; Winslow v. Troy 
Tron, etc., Factory, 1 Disn. 229, 12 Oh. 
Dec. (Reprint) 591. 

23. Nichols v. Mase, 94 N. Y. 160 
[mod 25 Hun 640]; Winslow v. Troy 
Tron, ete., Factory, 1 Disn. 229, 12 Oh. 
Dec. (Reprint) 591. 

24. Under chattel mortgages gen- 
ead see Chattel Mortgages §§ 260- 

25. Welch vy. Pittsburgh, ete, R. 
Co,, 2 Oh. Dec. (Reprint) 5, 1 WestlL 
Month 87. 

26. Eckstein v. Meyer, 2 KyL 124, 
10 Ky. Op. 124; Welch v. Pittsburgh, 
etc., R. Co., 20 Oh. Dec. (Reprint) 5, 
1 WestLMonth 87. 

27. Welch v. Pittsburgh, etc. R. 
Co. supra; Covey v. Pittsburg, etc., 
OOo uo Phila. (Pa.) 173. See Michi- 
gan Cent. R? Co. v., Chicago, etc. R. 
Co., 1 fll. A. 399 (validity controlled 
by law of place where made and prop- 
erly situated). 


28. Welch vy. Pittsburgh, etc. R. 
Co., 2 Oh. Dec. (Reprint) 5, 1 WestL’ 
Month 87. 


29. Eckstein v. Meyer, 2 KyL 124, 
10 Ky. Op. 942. 

80. Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

31. Cure of defects by transfer of 
possession of mortgaged chattels in 
aay see Chattel Mortgages §§ 281, 

32. 
4 [a]. 
33. State Trust Co. 
etc., R. Co., 120 Fed. 398; Coe v. Pea- 
cock, 14 Oh. St. 187; Coe v. Columbus, 
eis Fy, COs 10 Oh. St. 372, 75 AmD 


See supra § 657 text and note 


v. Kansas City, | 


possession of and operate the road, 
and the president thereupon notified 
the employers of the road and posted 
notices of the change of possession, 
the road continuing, however, to be 
run in the name of the mortgagor 
company, subsequent judgment credi- 
tors were not entitled to benefit by a 
failure to record the mortgage. Palm- 
er v. Forbes, 23 Ill. 301. 

35. Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311. 

36. See supra text and note 35. 

37. State Trust Co. v. Kansas City, 
ete., R. Co., 120 Fed. 398. 

38. See case infra this note. 

[a] Illustration.—Where a statute 
forbade railroad companies to incur 
mortgage debts in excess of two 
thirds of their paid-up capital stock, 
but provided no penalty for its viola- 
tion, a mortgage for a greater amount, 
the execution of which was free from 
fraud and did not disable the company 
from performing its public functions, 
is subject to attack only by the state, 
and such noncompliance with the stat- 
ute does not subject the mortgage to 
attack either by the company or by 
its creditors. Sioux City Terminal 
Rveetes, Conv. Trust ‘Co: Jot!) North 
America, 82 Fed. 124, 27 CCA 73 [aff 
1739U2 S599, 19° SCt 341, 43 L. ed. 628]. 

39. Central Trust Co. v. Bridges, 57 
Fed. 753, 6 CCA 539. 

40. Central Trust Co. v. Bridges, 
supra. 

Notice and proceedings to recover 
for labor, materials, or supplies see 
supra § 470. 

41. Of mortgagor railroad compa- 
ny to: 

Assert defective execution of mort- 

gage see supra § 654. 


tions §§ 2674-2676. 

42. See supra § 7. 

43. Sioux City Terminal R., etce., 
Co. v. Trust Co. of North America, 82 
Med.1245.27 CCA (3 fath 73 Ue Sao oe 
19 SCt 341, 43 L. oe 628]; Harrison 
v. Annapolis, etc., Co., 50 Md. 490. 
And see cases pee notes 44, 45. 

Retention of benefits and failure to 
disafirm mortgage as ratification see 
Supra §§ 648, 654. 

44. Beach v. Wakefield, 107 Iowa 
567, 76 NW 688, 78 NW 197; Fidelity 


Ins., etc., Co. v. West Pennsylvania, 
etc. RR. (Coy 138) Pan 49402 Asso vet 
AmSR 911; Texas Western RY Comey. 


Gentry, 69 Tex. 625, 8 SW 98. 

[a] Reason for rule.—The railroad 
company by offering a mortgage rep- 
resents that it has a sufficient amount 
of paid-up capital stock to permit it 
to execute such a mortgage. Fidelity 


Ins., etc., Co. v. West Pennsylvania, 
ete, RR. Co:,, 138) Pay £94021 SA 2 tot 
AmSR 911. . 

Extent of liabilities which may be 
peel abe by railroad companies see 
supra § 5 

45., Beltiiiore: etc., R. Co. v. Berk- 


eley Springs, etc., R. Co., 168 Fed. 770: 
Hervey v. Illinois Midland R. Co., 28 
Fed. 169; Shoemaker'v. Dayton, etce., 
R. Co., 10 Oh. Dec. (Reprint) 252, 19 
CincLBul 322; Texas Western R. Co. 
v. Gentry, 69 Tex. 625, 8 SW 98. 

[a] Acts in confirmation. of mort- 
gage.—Where stockholders must as- 
sent to the giving of a mortgage and 
they have not done so, but the mort- 
gage.as executed has been recognized 
by payment of interest on the bonds 
secured by it and the redemption of a 
part of them, such facts tend to estop 
the stockholders from setting up a 
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only a corporation de facto and not de jure;*® and 
persons standing in the place of the mortgagor com- 
pany or delivering their title to property through it 
are similarly estopped where it would be.*? 

[§ 662] e. Construction and Operation*S’—(1) In 
General—(a) General Rules of Construction. 
the case of mortgages executed by other corpora- 


RAILROADS 


As in 


tions,*® the construction of railroad mortgages is 


want of assent.. Shoemaker vy. Dayton, 


etc., R. Co., 10 Oh. Dec. (Reprint) 252, 
19 CineLBul 322. 
[b] Creditors, a fortiori, are es- 


topped to set up the invalidity of as- 
sent toa corporate mortgage on which 
benefits have been received and re- 
tained by the railroad. Hervey vy. Illi- 
nois Midland R. Co., 28 Fed. 169. 

Necessity of stockholders’ consent 
see supra § 649 


46. Hatry v. Painesville, ete. R. 
Coss Onin, Ct. 426, ln Oh. Cite Dec: 
238; Union Trust Co. v. New York, 


ete,  R..Coi:,..9- Oh. (Dee! GReprint). 773; 
17 CincLBul 176. 


47. Beekman vy. Hudson _ River 
West Shore R. Co., 35 Fed. 3; Thomas 
v. Citizens’ Horse R. Co., 104 Ill. 462; 


Hatry v. Painesville, etc., R. Co., 1 Oh. 
CiniCt7426, 1iOhe Cire Dee 23.83) Un= 
ion Trust Co. v. New York, etc., R. Co., 
9 Oh. Dec. (Reprint) 773, 17 CincLBul 
M6 Kidelity Ins.;_ete.,.Co:v. West 
Pennsylvania, CL Cry bes Co., 138 Pa. 494, 
Cab IN, PALS Pal AmSR 911 

{a] Purchaser at execution sale of 
a railroad company’s property is es- 
topped, by the action of the company 
in retaining benefits under a mort- 
gage, from disputing the validity and 
effectiveness thereof. Thomas “vis 
Citizens’ Horse R. Co., 104 Ill. 462. 


48. Property and funds included 
see infra §§ 667-683. 

49. See Corporations §§ 2578-2682. 

50. New York Guaranty Trust Co. 


v. Minneapolis, ete., R. Co., 33 F. (2d) 
512 [mod on’ other grounds 36 F. 
(2d) 747]; Westinghouse Blectric, 
ete., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152; Raymond v. Clark, 
46 Conn. 129; Palmer v. Forbes, 23 
Ill. 301; MeLelland v. Norfolk South- 
ern R. Co., 110 N. Y. 469, 18 NE 237, 
6 AmSR 397, 1 LRA 299; Hoyle v. 
Plattsburgh, etc., R. Co., 51 Barb. 45 
{rev on other grounds 54 N. Y. 314]. 
And see cases infra notes 51-59. 

51. N. Y.—McLelland v. Norfolk 
‘Southern R. Co., 110 N. Y. 469, 18 NE 
237, 6 AmSR 397, 1 LRA 299; Hoyle 
v. Plattsburgh, etc., R. Co., 31 Barb. 
45 [rev on other grounds 54 N. Y. 
314]. 

Oh.—Hatry v. Painesville, ete., R. 
oe Oh Cire Ct. 4265.1 Oh. .Cirs bec. 

38. 


Wis._-Farmers’ L. & T. Co. v. Com- 
mercial Bank, 15 Wis. 424, 438, 82 
AmD 689. 

Eng.—Doe v. St. Helens’, etc, R. 


Co., 2 Q. B. 364, 42 ECL 715, 114 Re- 
print 144. 

Ont.—Re Ontario, etc., R. Co., 2 Ont 
WN 1041, 19 OntWR 209. 

“There is no doubt that the inten- 
tion is the object to be sought for in 
construction. And to get at that, the 
situation of the parties, and the na- 
ture and object of their transactions, 
may be looked at. But it:must be 
borne in mind that it is not the busi- 
ness of construction to look outside 
of the instrument to get at the inten- 
tion of the parties, and then carry out 
that intention whether the instrument 
contains language sufficient to ex- 
press it or not; but the sole duty of 
construction is, to find out what was 
meant by the language of the instru- 
ment. And this language must be 
sufficient, when looked at in the light 
of such facts as the court is entitled 
to consider, to sustain whatever effect 
is given to the instrument.” Farm- 
ers’ L. & T. Co. v. Commercial Bank, 
supra. 


52. Central Trust Co. v. Kneeland, 


138 UA SA414, TP SCtrsosnod: las neas 
1014; Northern Cent. R. Co. v. State, 
17 Md. 8; Lehigh, ete., R. Co. v. Cen- 
tral Trust Co., 133 App. Div. 304, 117 
NYS 695. [afl199 PN eye 259 9) mem 93 
NE 376 mem]. And see cases infra 
this note. 

{a] Rule applied.—(1) Power “to 
sell or dispose of’? bonds, given to a 
railroad company, does not authorize 
a cancellation of bonds. New York 
Guaranty Trust Co. vy. Minneapolis, 
etc., R: Co. 33 Bs (2d) 612 \imod on 
other grounds 36 F. (2d) 747]. (2) A 
mortgage giving the mortgagor rail- 
road power to sell or dispose of any 
property free of the lien, holding the 
proceeds as a sinking fund for the 
ereditors or investing it in property 
to be held as a sinking fund for them, 
contemplated the expenditure of the 
money on such property after it 
should have been received by sale or 
disposition as authorized, and was not 
complied with by the expenditure of 
other money before receipt of pur- 
chase money of the property thus 
sold or disposed of, unless it is ex- 
pended under such circumstances as 
to connect the antecedent expendi- 
ture and the purchase money in such 
way as to show that the expenditure 
was made with the intention of re- 
imbursement out of the purchase 
money and in reliance upon the re- 
ceipt thereof for that purpose. Long 
Dock Colw. Morris, etes Re Co,acNn. a. 
Cn) ANalo 4: (3) Withdrawal of 
rolling stock for repairs and altera- 
tion to run on narrow gauge rather 
than standard gauge track does not 
withdraw such rolling stock from the 
lien of a mortgage whose terms au- 
thorize the railroad to sell, exchange, 
or dispose of personal property free 
from the mortgage lien, such with- 
drawal not constituting a sale, ex- 
change, or disposition of the property. 
Hamlin v. Jirrard, 72 Me. 62. (4) A de- 
scription of the property mortgaged 
as that “now owned or acquired” 
is not the equivalent of “now owned 
or hereafter acquired,” as the former 
may very possibly refer wholly to the 
present while the latter must embrace 
the future. New York Guaranty 
Trust Co. v. Minneapolis, etc., R. Co., 
36 F. (2d) 747 [mod 33 F. (2a) 512]. 

[b] “Successors.”—(1) A “succes- 
sor’? means a corporate successor, not 
a vendee who takes title by ordinary 
purchase. Mississippi Valley Trust 
Co. v. Southern Trust Co., 261 Fed. 
765. (2) A covenant by a corporation 
for itself and its ‘‘successors,” like 
a covenant by a natural person for 
himself, his “executors and admin- 
istrators,’ adds nothing of substance, 
being the expression of an obligation 
that if not stated would be implied, 
and does not evidence an attempt to 
impose the burden of the covenant on 
a new corporation that is a mere pur- 
chaser, which is only directed to those 
successor corporations that preserve 
or continue the corporate persona. 
Guaranty Trust Co. v. New York, etc., 
R: Co. .253 INE OY.119.07 LZOUNB Seie 

[ec] Words “necessary or conveni- 
ent’? used in a mortgage should have 
a liberal construction and include all 
that has been found to be reasonably 
necessary and convenient for success- 
ful operation of the railroad. Boston, 
eles Air Line R. Co. v. Coffin, 50 Conn. 
50. 

53. St. Louis, etc., R. Co- v. Guar- 
anty Trust Co., 205 N. Y. 609, 99 NE 
162. And see cases infra this note. 
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governed largely by the intention of the parties>° 
as expressed by them in the instrument.° 
must be taken in their natural import, in the absence 
of restrictive terms,°? and the language of a mort- 
gage should be interpreted as it would be by a plain 
and careful mind,°* and in the light of the statutory 
or charter provisions by which it was authorized.°* 


Words 


[a] Pledge of income coming to 
railroad from or over lines of another 
road includes business coming to it 
by reason of, out of, or by aid of, such 
other road, in whatever direction it 
passes, that being immaterial so long 
as such other road is the source or 
cause of the business. Schmidt v. 
Louisville, etce., R. Co., 95 Ky. 289, 25 
SW 494, 26 SW 547, 15 KyL 785. 

{b] Provisions that, if any substi- 
tutions or replacenients of property 
are made by the mortgagor, the sub- 
stituted property shall be held sub- 
ject to the lien of the mortgage, do 
not amount to a covenant to make re- 
placements. New York Guaranty 
Trust Co. v. Minneapolis, etc., R. Co., 
33 F. (2d) 512 [mod on other grounds 
36. EF. (2d) 747]. 

54. U. S.—Platt v. Union Pac. R. 
Co., 99 U.S. 48, 25 L. ed. 424. 

Conn.—Boston, etc., Air Line R. Co. 
v. Coffin, 60.Conn.. 160; 


Ind.—Taber v. Cincinnati, etc, R. 
Coss) Tard: 74598 
Md.—Northern Cent. R. Co. v. 


State, 17 Md. 8. 

N. J.—Coe v. New Jersey Midland 
R. Co., 31_N. J. Eq: 105 [mod on other 
grounds 34 Ne Ji Hoge 266: 

Oh.—Citizens Sav., ete., Co. v. Cin- 
cinnati, ete:;. Dract. :Cos) 106s8On. St. 
577, 140 NE 380. 

Eng.—Gardner v. London, etc., R. 
Co., L. R. 2 Ch. 201; Hart v. Eastern 
Calon R. Co., 7 Exch. 246, 155 Reprint 

fa] Rule applied.—(1) Where the 
statute under which a mortgage was 
made contemplates a mortgage of all 
the estate of the company, the court 
will assume, in the absence of any evi- 
dence to the contrary, that the mort- 
gaged estate was not less than that 
contemplated by the act. Coe v. New 
Jersey Midland R. Co., 31 N. J. Eq: 105 
[mod on other grounds 34 N. J. Eq. 
266]. (2) A mortgage of lands ac- 
quired under a land grant from con- 
gress, by which grant the right of pre- 
emption existed if they should not be 
sold or disposed of within three years, 
carries a fee as security rather than 
a mere term for three years, in view 
of the purpose of the statute to as- 
sist railroad construction. Platt v. 
Union Pace Re Co., 99) Us Sie4 8 nels 
ed. 424. (3) Ina state whose general 
policy prohibits railroads from deal- 
ing in land but whose statutes au- 
thorize them to take land in return 
for shares of stock, a railroad mort- 
gage of surplus lands owned by it will 
be held valid on the assumption that 
the lands are those received in ac- 
cordance with such statute. Taber v. 
Cincinnati, etc., R. Co., 15 Ind. 459. 
(4) Statutory provisions dealing with 
the obligations of those succeeding to 
railroad corporations and with the 
duty to keep a road in good running 
condition will be read into a mort- 
gage which does not expressly apply 
to successors of the mortgagor and 
which does not expressly include any 
covenant to repair. Citizens’ Sav., 
etc., Co. v. Cincinnati Tract. Co., 106 
Oh. St. 577, 140 NE 380. 

[b] Mortgage to state given by 
the debtor railroad company in con- 
Sideration of permission to consoli- 
date with other roads, when the stat- 
ute authorizing the consolidation pro- 
vided for stipulated annual payments 
by the consolidated road, with further 
permission to discharge the debt in 
a stated time after execution of the 
mortgage or to pay off any part and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The instrument must be read as a whole,®® and pro- 
visions cannot be detached from the context and con- 
A mortgage should be so 
construed, if possible, that every part thereof will 
a court will not treat as use- 
less any of the words or phrases of the instrument 
to which a natural meaning can be given,°® and if any 
part of the description is inoperative to convey the 
property which it attempts to mortgage, the court 
will nevertheless enforee the mortgage on included 
property of other descriptions in nature separable 
from that as to which the mortgage is inoperative.°® 
A railroad mortgage speaks as of the time of its 
Any construction of the mortgage nec- 
essary to allow the railroad system to be kept up to 
date will be made where the language used is capable 
of such a construction and there is nothing express- 


strued independently.*® 


be made operative :>* 


execution.®° 


ly to the contrary.° 


[§ 663] (b) As to Rights of Trustees and Bond- 
Provisions in a railroad mortgage in the 
form of a trust deed limiting or defining the rights, 


holders.°2 


receive a proportionate deduction of 
annual charges, but which made no 
‘provision that the obligation should 
ever be due, was, in view of the stat- 
ute, not subject to discharge by pay- 
ment of the debt after the time fixed 
in the statute had elapsed, such op- 
tional payment being a privilege for 
the benefit of the company which 
terminated upon nonpayment within 
the period named. 
R. Co. v. Hering, 93 Md. 164, 48 A 461 
{writ of error dism 189 U. S. 480 mem, 
22 SCt 944 mem, 46 L. ed. 1559 mem]. 

[ec] Provision for payment of in- 
terest without deduction for taxes 
does not prohibit a deduction of in- 
come taxes which a statute provided 
that a company owing money on 
bonds should pay on the amount of 
the interest and deduct from interest 
payments to the grantee Save when 
the contract specified otherwise, a 
special contract in the sense set out 
being only a covenant in the mort- 
gage that the mortgagor would pay 
such income for the mortgagee and 
not a general provision in the condi- 
tion of defeasance. Haight v. Pitts- 
burg, ete. R...Co., 6. Wall. (Un78)- 15, 
18 L. ed. 818. 

55. Boston, etc., Air Line R. Co. v. 
Coffin, 50 Conn. 150; Jackman v. St. 
Louis, ete; Re Co;, 304 Mo. 319, 263 SW 
23.05 Watson v. Chicago, etes RwCo.; 
169 App. Div. 6638, 155 NYS 308 {aff 
90 Misc. 388, 153 NYS 293]; New York 
State R. Cos. v. Security Trust Co., 
135 Misc. 456, 238 NYS 354; Chapman 
ws Pittsburg, ete., R. Co., 26 W. Va. 
328. 

[a] Provision empowering mort- 
gagor to sell any part of the mort- 
gaged property, estate, or premises 
“other than the road . itself” 
must be construed with one allowing 
the mortgagor to manage the prop- 
erty as owner, the clause.as to the 
road itself being not a prohibition, 
but a reservation indicating that the 
property therein included is dealt 
with elsewhere in the mortgage and is 
in effect only such as to prevent sale 
or disposition of the road as a unit. 
New York State R. Cos. v. Security 
Trust Co., 135 Misc. 456, 238 NYS 354. 

56. Boston, ete.,, Air “Line, R., Co: 
v. Coffin, 50 Conn. 150; Jackman. v. 
St. Louis, etc., R. Co., 304 Ma. 319, 263 
Sw 230; Watson v. "Chicago, etc., R. 
Co., 169 App. Div. 663, 155 NYS "808 
[aff 90 Misc. 388, 153 NYS 293]. 

[a] Rule applied. —Where the ap- 
pendages and appurtenances of a 
road, its other corporate property in- 
cident.and appurtenant to its opera- 
tion, all the estate right, title, and 
interest of the mortgagor, etc., are 
mortgaged together in a clause con- 
taining a series of descriptive terms 
of like nature, the word “property” 
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after default, of the trustee, or the bondholders are’ 
to be construed strictly,°* but according to the fair 
and reasonable meaning of the language used,°# 
taking into consideration the nature of the provision 
and the character of its object.®® 

[§ 664] (c) Ambiguous and Repugnant Provi- 
Where two clauses in a railroad mortgage are 
repugnant and cannot stand together, the one first 
appearing in the instrument will stand and the later 
one will be rejected.%® 
strument is ambiguous,the court may look to the sit- 
uation of the parties at or near the time of execu- 
tion and the nature and object of their transaction 
to assist in construction.*? 
tation of an ambiguous expression in the mortgage 
may be controlled by the interpretation which the 
parties in their course of dealing under it have rati- 


If the language of the in- 


Likewise, the interpre- 


fied and adopted;°* but where the meaning of a pro- 


could not be torn loose from the con- 
text so as to bring under the mort- 
gage bonds deposited to indemnify a 
surety on an appeal bond, or cash not 
necessary to the operation of the rail- 
road. Jackman v. St. Louis, etc, R. 
Co., 304 Mo. 319, 263 SW 230. 

57. Chapman v. Pittsburg, etc., R. 
Co., 26 W. Va. 328. And see cases in- 
fra note 58. 

Ambiguous and repugnant provi- 
sions see infra § 664. 

58. Westinghouse Electric, etc., 
Co. v. Brooklyn Rapid Transit Co., 
276 Fed. 152; Brainerd v. Peck, 34 
Vt. 496; Chapman v. Pittsburg, etc., 
R..GCo., 26 W. Va. 328: 

[a] Property owned by railroad 
company does not pass under a mort- 
gage of the property in the ‘‘posses- 
sion” of the company and used and 
enjoyed by it, when the company at 
no time had such property in its pos- 
session. Brainerd v. Peck, 34 Vt. 496. 

[b] Property “at and between the 
termini,” one of which was located at 
the state line, being covered by a 
mortgage, nothing on the other side 
of the state line will pass by the 


mortgage. Chapman v. Pittsburg, 
etc., R.iCo., 26 W. Va. 328. 
59. Pennock v. Coe, 23 How. (U. 


S.) 117, 16 L. ed. 436. 

[a] Mortgage on locomotives and 
“all other personalty,” althoug'h too 
indefinite in its description of such 
other personalty to convey anything 
by that clause, is yet sufficient to con- 
vey the locomotives. Pennock v. Coe, 
23 How. (U..S.) 117, 16 L. ed. 436. 

Mortgage inoperative as to fran- 
chises as conveying other property 
described see supra § 645. 

60. Flynn v. Coney Island, etc., R. 
Co.,).26' App. Div. 416, 50, NYS 174; 
Eldridge v. Smith, 34 Vt. 484. 

[a] Lands designed for use of 
railroad include those properly ap- 
propriated to such use at the time of 
the execution of the mortgage, even 
though not originally purchased for 
such purpose; but the description 
does not cover lands originally pur- 
chased for legitimate railroad use 
where the purpose has been entirely 
abandoned before execution of the 
mortgage. Eldridge v. Smith, 34 Vt. 
484, 

[b] Statutory limitation on amount 
of indebtedness to be incurred (1) of 
railroad companies renders invalid a 
mortgage executed to secure bonds in 
excess of the designated amount, al- 
though the bonds to be immediately 
issued are within the statutory limi- 
tation and the rest are not to be is- 
sued until such time as the stockhold- 
ers of the company may direct, at 
which, time the value of the corporate 
property. or paid-up stock may-pos- 
sibly be great enough that the stat- 


vision is clear, an erroneous construction by them 
will not control its effect.®® 
would make the contract illegal and invalid and an- 


Where one construction 


ute would authorize the execution of a 
mortgage in the amount attempted. 
Flynn v. Coney Island, ete., R. Co., 
26 App. Div. 416,50 NYS 74. (2) Stat- 
utory limitations on amount of bonds 
or indebtedness see supra § 576. 

61. New York State R. Cos. v. Se- 
curity Trust Co., 135 Misc. 456, 238 
NYS 354. 

62. Rights of: \ 

Bondholders see supra §§ 591-597. 
Mortgagees and trustees see infra §§ 

691-709. 

63. Guaranty Trust, ete. Co. v. 
Green Cove Springs, etc., R. Co., 139 
Us S223%, 11 SCt 512, 35. I hed--al hor 
Chicago, 'etc., R. Co. v., Fosdick, 106 
LS aie Ot, Ted. 47; Mercantile 
Trust Co. v. Missouri, etc., Re-Cose36 
Hed, (221; 1" LRA 397; Alexander v. 
Central R. Cotniigks Cas. No. 166, 3 
Dill. 487; Boley v. Lake St. El. R. Co.; 
64 Ill. A. 305, 

64. Chicago, etc., R. Co. v. Fos- 
dick, 106 U. S. 47, 27 L. ed. 47; Alex- 
ander v. Central R. Co., 1 F. Cas. No. 
166, 3 Dill. 487. 


65. Chicas, etc., Be Ee: v. Fosdick, 
106 U. 47, 27 L. ed. 
66. Dit batons, oe *. Co. v. Cen- 


tral Trust Co., 
NYS 66. 

67. Central Trust Co. v. Kneeland, 
138 U.S; 414, 11 SCt 357, 34 LL. ed: 
1014; Missouri Pac. R. Co. v. Texas, 
etc., R. Co., 282 Fed: 61; Westing- 
‘house Electric, etc., Co. v. Brooklyn 
Rapid) Transit “Co., 276) \Medi. 1525 
Guaranty Trust Co. v. Atlantic Coast 
Electric R. Co., 132 Fed. 68 [mod on 
other. grounds 138 Fed. 517, 71 CCA 


156 App. Div. 182, 141 


41]; New York State R. Cos. v. Se- 
eurity Trust Co., 135 Mise. 456, 238 
NYS 354; Chapman Ve Pittsburg, etc., 


FP aCou 26 W. Va. 328; Farmers’ L. & 
T. Co. v. Commercial Bank, 15 Wis. 
424, 82 AmD 689. 

{a] Prospectus of bond issue se- 
cured by a mortgage may be consid- 
ered with the language of the mort- 
gage to arrive at the intention of the 
parties. Central Trust Co. v. Knee- 
land, 138 We S: 44 dd SCty 35 To 4. das 
d. 1014. 

68. Missouri Pac. R. Co. v. Texas, 
etc., R. Co., 282 Fed. 61; Chapman v. 
Pittsburg, ete. RyaCo., 26 W. Via. 32s. 

[a] Corporate reports and state- 
ments.—Where the corporation offi- 
cers adopt a certain construction of 
ambiguous words in the mortgage by 
making financial reports and state- 
ments of expenses to the trustees, 
who accept such statements without 
protest, the construction placed upon 
the clause in question by the company 
will be adhered to by the courts. Mis- 
souri Pac. R. Co. v. Texas, etc., R. Co., 
282 Fed. 61. 

69.. Chapman. v._ Pittsburg, 
R. Co., 26 W. Va. 328, 


etc., 
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other legal and valid, preference will be given if pos- 
sible to the construction which makes it legal.7° An 
ambiguity in the terms of a mortgage is ordinarily 
to be construed against the company’! and in favor 
of the bondholders,’? although it has been held that 
provisions with reference to entry or sale by the 
trustee on default are to be construed in favor of 
the company in case of doubt.7* 

[§ 665] (d) Construction of Mortgage and Bonds 
Together. A mortgage of a railroad is to be con- 
strued in connection with bonds secured by it,** and 
where by reference in the bonds and coupons the 
mortgage is incorporated with them, the provisions 
of all the instruments must be examined together 
to discover the intent and meaning of the contract.’® 
Where the terms of the bonds ‘and those of the mort- 
gage are inconsistent, the terms of the bonds will 
control.7® There is nothing repugnant or ¢onflict- 
ing in the terms of bonds and of a mortgage where 
the mortgage secures the bonds according to their 
terms and also by providing additional funds out of 
which they may be paid.*? 

[§ 666] (e) What Law Governs. The .construc- 
tion of a railroad mortgage is ordinarily governed by 
the law of the state wherein it was executed and 
where the property conveyed by it is situate,’® even 
though interest coupons attached to the bonds se- 
cured are by their terms payable in another state.’® 
Where the place of execution does not appear, the 
court is not bound by principles of comity to follow 
the construction given to similar mortgages by the 
courts of one of several states wherein the mort- 
gaged property is situate,*° but may construe the 
instrument according to the common law.§? 

[§ 667] (2) Property and Funds Included*?—(a) 
In General. In accordance with the general rule that 

70. Miller v. Ratterman, 47 Oh. St. 
141, 24 NE 496 [rev 10 Oh. Dec. (Re- 
print) 555, 22 CincLBul 99]. 

71. Rothschild v. Rio Grande West- 
ern R. Co., 84 Hun 103, 32 NYS 37 [aff 


17 App. Div. 685 mem, 45 NYS 1147] R. 
mem (aff 164 N. Y. 594 mem, 58 NE| L. ed. 554. 
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terms of the bond control because 
they contain the obligation of the 
company while the mortgage 
mere security to insure the perform- 
ance of that obligation. 
Co. v. Sprague, 


: se ped es ea 


[$§ 664-667 


a mortgage executed by a railroad company is to be 
construed in accordance with the intention of the 
parties as expressed therein,** a description in gen- 
eral terms of the property to be conveyed by a rail- 
road mortgage is sufficient, provided the designation 
is such that the property intended to be conveyed can 
be identified or ascertained;** and for this purpose 
resort may be had to oral evidence.’® Indeed, the 
description in a mortgage executed by a railroad 
company covering all its personal property is not 
required to be as definite and certain as in an ordi. 
nary chattel mortgage, by reason of the peculiar na- 
ture of the transaction.5° However, general terms 
in a description are controlled and limited by a sub- 
sequent specification or designation of property to 
be ineluded,’* and in the construction of the mort- 
gage are not to be detached from those of an ex- 
planatory character which immediately follow.®® 
Broadly speaking, if the object is to convey a lim- 
ited interest, general words do not operate to en- 
large that interest, but if the object is to convey a 
general interest, then they operate to include every- 
thing that falls within the general words used.®® 
However, while the force of general terms is not to 
be frittered away by an attempt at more particular 
description,®® and a general grant of property “in- 
clusive of” particular articles or items cannot be 
treated as limited or restricted by such specifica- 
tion,®+ all that can be embraced by the more general 
terms will not be treated as conveyed unless the in- 
tention so to do is apparent.°? Where a specific 
enumeration of particular articles of property is fol- 
lowed by general terms, the latter terms are ordi- 
narily construed to refer only to articles of the same 
nature and kind as thosé specifically named,®* and 
will not be treated as including more or other prop- 
L. ed. 1014; Smith v. McCullough, 104 
U. S. 25, 26 Ted, 637; Pullan v. Cin- 
cinnati, etc., Air -Line R. Co., 20° FE. 


Cas. No. 11,461, 4 Biss. 35. 
Ala.—Morgan v. Donovan, 58 Ala, 


isa: 


Indiana, etc., 


103 U. S. 756, 26] 241. 
(2) The terms of the bond 


Conn.—Boston, ete., Air Line R. Co. 


1092), and aff 31 App. Div. 630 mem, 
53 NYS 1113 mem (aff 164 N. Y. 595 
mem, 58 NE 1091 mem)]. 

72. St. Louis, etc., R. Co. v. Guar- 
ae Trust Co., 205 N. Y. 609, 99 NE 
16 


73. Chicago, ete., R. Co. v. Fosdick, 
106. U.S. 47, 27 L: ed. 47. 

[a] Reason for favoring the debt- 
or in case of ambiguity in such provi- 
sions is because they are in the na- 
ture of a penalty. Chicago, etc., R. 
Co. v. Fosdick, 106 U. S. 47, 27 L. ed. 
47. 

74. Boley v. Lake St. El. R. Co., 64 
Tll. A. 305; Rothschild v. Rio Grande 
Western R. Co., 84 Hun 103, 32 NYS 
37 [aff 17 App. Div. 635 mem, 45 NYS 
1147 mem (aff 164 N. Y. 594 mem, 58 
NE 1092 mem), and 31 App. Div. 630 
mem, 53 NYS 1113 mem (aff 164 N. Y. 
595 mem, 58 NE 1091 mem)]. 

75. Neldert v. Chicago, etc., R. Co., 
169 App. Div. 677, 155 NYS 818. 

76. Indiana, etc., R. Co. v. Sprague, 
103 U. S. 756, 26 L. ed. 554; Rothschild 
v. Rio Grande Western R. Co., 84 Hun 
103, 32 NYS 37 [aff 17 App. Div. 635 
mem, 45 NYS 1147 mem (aff 164 N. Y. 
594 mem, 58 NE 1092 mem), and aff 
31 App. Div. 6830 mem, 53 NYS 1113 
mem (aff 164 N. Y. 595 mem, 58 NE 
1091 mem)]; Continental Securities 
Co. v. Interborough Rapid Transit 
Co., 118 Misc. 11, 193 NYS 892 [aff 200 
App. Div. 794, 193 NYS 903]; Miller 
v. Ratterman, 47 Oh. St. 141, 24 NE 
496 [rev 10 Oh. Dec. (Reprint) 555, 22 
CincLBul 99]. 

[a] Reasons for rule.—(1) The 


must prevail because they meet the 
eye of the purchaser and are designed 
by the corporation to influence their 
sale. Rothschild v. Rio Grande West- 
ern R. Co., 84 Hun 103, 32 NYS 37 [aff 
17 App. Div. 635 mem, 45 NYS 1147 
mem (aff 164 N. Y..594 mem, 58 NE 
1092 mem), and aff 31 App. Div. 630 
mem, 53 NYS 1113 mem (aff 164 N. Y. 
595 mem, 58 NE 1091 mem) ]. 

77. Seibert v. Minneapolis, etc., R. 
Co., 58 Minn, 39, 59 NW 822. 

78. Newman vy. Brigantine Beach 
RivCo.n 16 PamCoso25: 

79. Newman y. Brigantine Beach 
R. Co., supra. 

80. Mississippi Valley, etc., R. Co. 
v. U. S. Express Co., 81 Til. 534. 

81. Mississippi Valley, etc., R. Co. 
vy. U. S. Express Co., supra. 

82. As affecting priority of mort- 
gage see infra § 714. 

83. See supra § 662. 

84. Central Trust Co. v. Bridges, 
57 Fed. 753, 6 CCA 539; Chapman v. 
Pittsburg, etc., R. Co., 26 W. Va. 328. 

[a] ‘Rule applied.i—A mortgage 
given before «the construction of a 
railroad, which describes the mort- 
gaged property as “any” railroad 
thereafter completed between desig- 
nated termini, is sufficient where it 
can only apply to a particular railroad 
asi. built: © Centrale Trust Cox ive 
Bridges, 57 Fed. 753, 6 CCA 539. 

85. Chapman vy. Pittsburg, etc.,.R. 
Co., 26 W. Va. 328. 

86. Buck v. Seymour, 46 Conn. 156. 

87. U. S.—Central Trust Co. v. 
Kneeland, 138 U. S. 414, 11 SCt 357, 34 


v. Coffin, 50 Conn. 150. 
Md.—Butler v. Rahm, 46 Md. 541. 
Oh.—Hatry v. Painesville, ete.,) R. 
ase 1 Oh Cin Ct42 6s sOh eins Dec. 


{a] Mortgage of “all the property 
—i. e.” certain section covers only 
that part of the railroad which com- 
prises the specified section. Pullan v. 
Cincinnati, etc., Air-Line R. Co., 20 
F. Cas. No. aha 461, 4 Biss. 35. 

88. Smith v. McCullough, 104 U.S. 
25, 26 L. ed. 687. 

98 Raymond v. Clark, 46 Conn. 


90. Alabama v. ed ts Us 
S. 602, 6 SCt 911, 29 L. ed. 1000 

91. Shaw v. Bill, 95 U. Ss. 10, 24 
L. ed. 333. 

92. Alabama v. Montague, 117 U. 
S. 602, 6 SCt 911, 29 L. ed. 1000; Eld- 
ridge v. Smith, 34 Vt. 484. 

[a] Illustration. —Where it ap- 
pears that the principal subject of 
the conveyance is a railroad, the lan- 
guage which follows being designed ° 
only as a full description of the ap- 
purtenances and equipment of the 
road and not as words of enlargement 
to include more, such words do not 
extend what is included beyond what 
would be covered by a mortgage of 
the railroad, its appurtenances, and 
rey are Eldridge v. Smith, 34 Vt. 


93. Brainerd v. Peck, 34 Vt. 496; 
Gardner v. London, etc., R. Co, L R. 
2 Ch. 201. 

[a] Mortgage of all tolls and sums 
of money does not cover anything 


For later cases, developmonts and changes in the law see cumulative Annotations, same title, page and note number. 
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erty than that conveyed by the preceding terms; 
but this rule yields to the intention to be gathered 
from the context and general scope of the instru- 
ment.°> A broad general grant among a number of 
specifically described items is properly limited in ef- 
fect to an explanation of the other words of the 
series which are in immediate connection with it.°® 

Exclusion by implication. The doctrine that the 
expression of one thing is the exclusion of another 
or others is applicable to railroad mortgages,®" par- 
ticularly as it may fairly be assumed that those who 
draft a railroad mortgage are competent for the 
purpose and skilled in that branch of the law,°* so 
that their omissions cannot be taken to be inadver- 
tent.°® But the doctrine is limited by the rule that 
the omission to specify a thing along with other 
things which are enumerated does not exclude it if 
any of the enumerated things could be of no use 
without it,t except where the mortgage speaks clear- 
ly for itself as to what is and is not to be included.’ 

Reference to other instruments. A railroad mort- 
gage expressly referring to another instrument for a 
description of the property conveyed may by such 


more than the. mortgage of the tolls | other property” 
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reference sufficiently identify the security,*? provided 
the reference is clear;* but it- will not do so if the 
instrument thus referred to is not in existence at the 
time of the execution of the mortgage.® A mortgage 
describing the property conveyed as all that de- 
seribed or referred to in a certain: other mortgage, 
which by its terms covered after-acquired property, 
conveys property acquired since the execution of 
such other mortgage.® 

Nature of interest or title. Where the description 
is otherwise sufficient, a railroad mortgage passes the 
equitable interest of the company in property whose 
title the company could compel to be conveyed to it,” 
such as lands bought by the company or with its 
funds but to which title was taken in another’s name,® 
or lands occupied by the company under an executory 
agreement to purchase.? But an interest which has 
never become a consummated right in law or ew 
does not pass by such a mortgage.!® 

Mortgage of “railroad.”!1 The extent of the prop- 
erty conveyed by a mortgage of a railroad company’s 
“road” or “railroad” is to be determined largely in 
the light of the character, condition, and cireumstane- 


the franchise to operate the company 


with which it is so closely connected. | longing to said company, also all coal| could not be enjoyed. Phillips v. 
Gardner v. London, etc., R. Co., L. R.|mines, iron foundries” ete., does not, | Winslow, 18 B. Mon. (Ky.) 431, 68 
2 Ch. 201. by force of the term ‘‘all other prop- | AmD 729; Philadelphia, ete., R. Co. v. 
94. New Orleans Pac. R. Co. v.| erty,’ cover land grants by the gov-| Woelpper, 64 Pa. 366, 3 AmR 596. 
Parker, 143 U. S. 42, 12 SCt 364, 36 L.| ernment to the railroad company. [b] Mortgage of tolls and income 


ed. 66; Boston, etc. Air Line R. Co. 
Ve Coffin, 50 Conn. 150. 

95. Calhoun v. Memphis, etc., R. 
Co., 4 F. Cas. No. 2,309, 2 Flipp. 442. 
Compare Raymond v. Clark, 46 Conn. 
129 (holding that, where a mortgage 
conveyed all the mortgagor company’s 
railroad, buildings, equipments, and 
other ar ‘ticles specified, and all prop- 
erty real or personal used as a part 
of the road or appurtenant thereto, 
and all the rights and franchises of 
thé company, it was not to be pre- 
sumed that the company intended to 


- pass all rights and franchises and its 


railroad and most valuable property, 
and yet reserve to itself the furniture 
in its office, which accordingly was 
conveyed by such mortgage). 

fa] Thus when the rule is relied 
on (1) the particulars are generally 
introduced by a videlicet or some such 
manifestation of the intention to re- 
strain the general description; but 
if particulars are introduced by the 
word “including,” their expression in- 
dicates not a restrictive intention but 
rather the contrary. Calhoun  v. 
Memphis, etc., R. Co., 4 F. Cas. No. 
2,309, 2 Flipp. 442. (2) Where: gen- 
eral terms broad enough to cover cer- 
tain lands are followed by the words 
“belonging or appertaining to the said 
railroad,” but the various appurten- 
ances have been fully described and 
enumerated elsewhere in the instru- 
ment, it is doubtful if there is any 
intention shown to limit the general 
description to lands to be used in the 
railway and those appurtenant to it. 
Calhoun v. Memphis, etce., R. Co., 
supra. (3) A mortgage of “all and 
singular the property and franchises” 
of the mortgagor company, “including 
particularly the property hereinafter 
described, and does hereby pledge and 
hypothecate the same, that is to say,’ 
listing specific items, does not limit 
the lien of the mortgage to the items 
named, although a b the 
word ‘acquired’ had been followed im- 
mediately by ‘that is to say’ and the 
four items . it could be sound- 
ly contended that the words ‘that is to 
say’ were words of limitation.” 
Westinghouse Electric, etc, Co. v. 
Brooklyn Rapid Transit Co. 276 Fed. 
152, 157. 

96. Alabama v. Montague, 117 U. 
BS. 602, 6 SCt 911, 29 L. ed. 1000. 

[a] Thus a mortgage on “tele- 
graph lines, mechanic shops and all 


Alabama v. Montague, 117 U. S. 602, 6 
SCt 911, 29 L. ed. 1000. 

97. New Orleans Pac. R. Co. v. 
Parker, 143 U. S. 42, 12 SCt 364, 36 
i ed. 66; New York Guaranty Trust 

Cos ive Minneapolis, ete; sR1Co;, (362. 
(2d) 747; Central Trust Co. v. Denver, 
ete BR. Co., 219 Fed. 110, 185 CCA 12; 
Calhoun v. Memphis, etc., RA Cox 4 
FE’. Cas. No. 2,309, 2 Flipp. 442; Pullan 
v. Cincinnati, ete., Air-Line R. Co., 20 
F. Cas. No. 11,461, 4 Biss. 35. 

[a] Illustrations.—(1) A mort- 
gage covering bills receivable, traffic 
balances, and claims, and authorizing 
the trustee to receive the tolls. in- 
come, etc., on default, does not extend 
to any part of the tolls, income, etc., 
not included as bills receivable, traffic 
balances, or claims received before 
default. New York Guaranty Trust 
Co. v. Minneapolis, ete., R. Co., 36 F. 
(2d) 747. (2) Where a mortgage 
mentions and enumerates distinctly 
several classes of property covered 
by it, but fails to mention bridges 
such a mortgage will be taken not to 
cover a bridge. New York Guaranty 
Trust Co. v. Minneapolis, ete., R. Co., 
33 F. (2d) 512 [mod on other grounds 
386 EF. (2d) 747]. (3) Where a lease 
and a stock interest in a junction rail- 
road line were held by a railroad com- 
pany, a mortgage expressly including 


| the lease but not mentioning the stock 


interest evidenced a purpose to separ- 
ate the mortgagor company’s interest 
in the junction company, so that the 
mortgage passed no title to the stock. 
Central Trust Co. v. Denver, etc., R. 
Co., 219 Fed. 110, 185 .CCA 12. 

Expressio Unius Est Exclusio Al- 
terius see 25 C. J. p 220. 

98. New York Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 36 F. (2d) 
747 [mod 33 F. (2d) 512]; Mercantile 
Trust Co. v. Missouri, etc., R. Co., 36 
Fed. 221, 1 LRA 397. 

99. New York Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 36 F. (2d) 
747 [mod 33 F. (2d) 5121. 

1. New York Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 36 F. (2d) 
747; Pullan v. Cincinnati, ete., Air- 
Line R. Co., 20 F. Cas. No. 11,461, 5 
Biss. 35; Phillips v. Winslow, 18 B. 
Mon. (Ky.) 431, 68 AmD 729; Phila- 
delphia, etc., R. Co. v. Woelpper, 64 
Pa. 366, 3 AmR 596. 

[a] Mortgage of franchises car- 
ries with it such things as new rolling 
stock and equipment without which 


carries with it, under this rule, the 
rolling stock. Pullan v. Cincinnati, 
etc., Air-Line R. Co., 20 F. Cas. No. 
11,461, 4 Biss. 35. 

2. New York Guaranty Trust Co. 
Mee secrete =) etc., R. Co., 36 F. (2d) 


3. See cases infra notes 4, 5. 

4 MclIlhenny v. Bing, 80 Tex. TEN IS 3 
SW 655, 26 AmSR 705. 

5. Bird v. New Jersey, etc:,:R. Co, 
3 App. Div. 344, 38 NYS 281. 

6. Henshaw v. Bellows Falls Bank, 
10 Gray (Mass.) 568. 

7. Boston, etc., Air Line R. Co. -v. 
Coffin, 50 Conn. 150. And see cases 
infra notes 8, 9. 

8. Central Trust Co. v. Kneeland, 
138 U. S. 414, 11 SCt 357, 34 L. ed. 
1014; Buffalo, etc., R. Co. v. Lamp- 
son, 47 Barb. (N. Y.) 533; Hatry -v. 
Painesville, etce., R. Co., 1 Oh. Cir. .Cti 
426, 1 Oh. Cir. Dec. 238. 

9. Hamlin v. European, ete., R. Gol, 
72 Me. 83; Farmers’ L. & T. Co. v. 
Fisher, 17 Wis. 114. 

[a] Payments under contract as . 
increasing security.—Payments made 
under an executory contract for the 
purchase of real estate increase the 
equity of the mortgagee so that. the 
lien of the mortgage extends to such 
added equity as on accession to the 


road. Hamlin v. European, ete., R. 
CoGnt2) Mews 3. 
10. Wright v. Kentucky, etc., R. 


Co., F147. Cz eS. 72, 6 SCt 697, 29 L. ed. 
821; Chicago, etc., R. Co. v. Loewen- 
thal. 93 Ill. 433 

[a] Thus, where grading was done 
on a roadbed, under an agreement that 
the company should have a right of 
way: on completion of a road, but such 
road was never completed by it, the 
project being abandoned and subse- 
quently performed by another, so that 
such company had no interest in the 
roadbed as completed by such other, 
the mortgagees of the company took 
nothing by virtue of the mortgage. 
Chicago, etc., R. Co. v. Loewenthal, 93 
Ill. 433. 

[b] After revocation of condition- 
al sale contract by the vendor under 
an option therein contained, the ven- 
dee railroad company has no interest 
in the subject matter of the contract 
which will pass by mortgage. 
Wright v. Kentucky, etc., R. Co., 117 
U. S. 72, 6 SCt 697, 29 L. ed. 821. 
cae “Railroad” defined see supra 
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es of the subject matter.t2 In general, no more is 
included by the term than would be conveyed under 
a description of the roadway and other lands of the 
company by metes and bounds, with the appurtenane- 
es;'® and a mortgage of a railroad eo nomine will 
not be treated as embracing all of the property of the 
company of every kind merely because it was ac- 
quired for railroad purposes.t? Such a mortgage 
does not include a subsequent extension of its line 
which at the time of execution of the mortgage the 
company was not authorized to make,!® nor any prop- 
erty which it was not then authorized to acquire;?° 
but its force or lien is not affected by alterations in 
plan or deviations in location made without any 
abandonment of the original project but in pursu- 
ance thereof,'? or construction beyond one of the 
termini proposed at the time of execution of the mort- 
gage.15 <A mortgage conveying all the property be- 
longing or appertaining to the railroad of the mort- 
gagor company does not include property belonging 
to the company but not appertaining to its road;1® 
but a mortgage of the railroad and property of the 
company passes not only the road and its appur- 
fenances but also other property and lands not nec- 
essary to the road.?° 

Mortgage of “undertaking.” In England a mort- 
gage or debenture of the “undertaking” of a railroad 
company to secure holders of its obligations has been 
said to be very ambiguous,”! and to have no certain 
or settled meaning.?* The term “undertaking” must 
be construed according to the obvious intention of 
those who employ it,?* which may be ascertained by 
reference to prior agreements and statutes by means 
of which the company got title to the road.2* <A 
mortgage of the undertaking treats the company as 
a continuing and. going concern;”° it operates only 
to charge the railroad and the works connected with 
it and the tolls arising from its operation,?® and so 
is a mortgage upon the earnings only,”* and not the 
stock or property of the company nor the soil of the 
railroad itself.2% Such a mortgage does not carry 
the lands of the company,”® nor the proceeds of the 
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sale of surplus lands.*° <A proviso that the company 
may sell and transfer lands and property free of 
any lien does not operate to extend the security to 
such lands and property,*+ and a grant of all the mon- 
eys received from the sale of certain railroad lands, 
following after a mortgage of the undertaking, shows 
that the ‘mortgage does not include the lands in ques- 
tion.®? 

[§ 668] (b) Real or Personal Property®*—aa. In 
General. In determining what property passes un- 
der a mortgage executed by a railroad company as 
real estate and what as personal property, it is a 
general rule that the railroad itself, including both 
ground and superstrueture** and depot grounds,?? 
buildings,*® and turntables,?7 as well as rails, ties, 
spikes, and other articles designed to be attached to 
the ground®® or already firmly annexed thereto,*® are 
to be considered as realty, and pass under a mort- 
gage thereof; but articles which may be used for 
other than railroad purposes or carried away with- 
out showing that they were designed for railroad use 
are personalty,*® and so a mortgage of personal prop- 
erty will include such things as fuel,*! oil,*? office 
furniture,*® platform seales,** planing mills,*® loose 
tools and implements,*® and all other articles not, 
constituting a part of the roadbed nor firmly fixed 
to the land or to some building which is itself a fix- 
ture,** including such articles as are usually de- 
nominated “chattels,” although affixed by a screw 
or the like to some building where they are removable 
without detriment to the building.*® It has been 
held that rails, ties, spikes, and other materials on 
hand designed to be attached to the road in running 
or repairing it are real property, passing under a 
real estate mortgage;*® but there is authority for 
the contrary view that they are personal property 
and do not pass under a mortgage of the company’s 
realty.°° 

Rolling stock of a railroad company is treated by 
some authorities as real property, so as to be in- 
cluded in a mortgage thereof,®! at least when lo- 


12.. Miller v. Rutland, ete., R. Co.,; etc., R. Co., supra. ’ 34. Palmer v. Forbes, 23 Ill. 301. 
36 Vt. 452. 23. Wickham vy. New Brunswick, 35. Palmer v. Forbes, supra. 

[a] Mortgage of “road” to be con-| etc., R. Co., supra. 36. Palmer v. Forbes, supra. 
structed. Where the road was mort- 24, Wickham v. New Brunswick, 37. Palmer v. Forbes, supra. 
gaged, but had only been located be-| etc., R. Co., supra. 38. Palmer v. Forbes, supra. 
tween the termini and the contracts 25. Gardner v. London, etc., R. Co., Accessions see infra § 677. 


for its construction entered into, it 
was held that the design of the par- 
ties was that the mortgage should 
take effect upon the road in its com- 
pleted condition, proper and ready for 
use in running over it in the ordinary 
manner of that kind of business. Mil- 
eri. (Rutland? ete,. R.mCo:., Es pit: 
452. 

13. Beardsley v. Ontario Bank, 31 
Barb. (N. Y.) 619. '° 

14. Dinsmore v. Racine, etc, R. 
Co., 12 Wis. 649. 

15, WAlexandria, sete:,: Re Cons, Vv. 
Graham, 31 Gratt. (72 Va.) 769. 

16. Meyer v. Johnston, 53 ‘Ala. 237; 
Youngman v. Elmira, etc., R. Co., 65 
Pa. 278. 

17. Meyer v. Johnston, 53 Ala. 237; 


Miller v. Rutland, etc., R. Co., 36 Vt. 
452. 

18. Miller v. Rutland, etc., R. Co., 
supra. 

19. Parish v. Wheeler, 22 N. Y. 
494. 

20. Whitehead v. Vineyard, 50 Mo. 
30. 

21. Doe v. St. Helens’, etc., R. Co., 


2 Q. B. 364, 42 ECL 715, 114 Reprint 
144; Wickham v. New Brunswick, 
Ste a @o.0L.) Rel. C264. 

22. Wickham v. New Brunswick, 


EBA at, VO) ox, 
26. 
supra. 
27. 
supra. 
28. Gardner v. London, etc., R. Co., 
supra; Hart v. Eastern Union R. Co., 

7 Exch. 246, 155 Reprint 936. 


201. 
Gardner v. London, etc., R. Co., 


Gardner v. London, ete., R. Co., 


29. Wickham: v. New Brunswick, 
ete. ReiCos "LER. te Pr GA6 4 Doe. 
St. Helens’, etc., R. Co., 2 Q. B. 364, 42 


ECL 715, 114 Reprint 144. 

30. Gardner v. London, etc., R. Co., 
Dee Cheizor: 

31. Wickham v. New Brunswick, 
ete RR: (Co. eke RR. 1B I Cm64 Doe: 
St. Helens’, etc.,, R. Co., 2 Q@. B. 364. 
42 ECL 715, 114 Reprint 144. 

32. Wickham v. New Brunswick, 
ete. WR Con bi Rate ac 164: 

[a] Reason for rule.—If the lands 
of the company were included in a 
mortgage of the “undertaking,” their 
proceeds would be subject to the 
mortgage, and a clause expressly car- 
rying the benefit of the proceeds as 
security to the bondholders would not 
be needed. Wickham v. New Bruns- 
wick#-ete., .Ry Cow ae Ray bePaC. 64: 

33. Necessity of recording mort- 
gage of both realty and personalty as 
chattel mortgage see supra § 657. 


39. Beardsley v. Ontario Bank, 31 
Barb. (N. Y.) 619. 

[a] Stationary engine and boiler 
and machinery connected with, and 
forming a necessary part of, it is 
real property when so annexed. to the 
soil as to be a part thereof. Beards- 
ey v. Ontario Bank, 31 Barb. (N. Y.) 


40. Palmer v. Forbes,-23 Ill. 301. 

41. Hunt v. Bullock, ae TITS 320% 
Palmer v. Forbes, 23 Ill. 30 

42. Palmer v. Forbes, peas 

43. Titus v. Mabee, 25 Ill. 257; 


Hunt v. Bullock, 23 Ill. 320. 


44. Beardsley v. Ontario Bank, 31 
Barb. (N. Y.) 619. 

45. Titus v. Mabee, 25 Ill. 257. 

46. Beardsley v. Ontario Bank, 31 
Barb. (N. Y.) 619! 

47. Beardsley v. Ontario Bank 
supra. 

48. Beardsley v. Ontario Bank, 
supra 

49. Palmer v. Forbes, 23 Ill. 301. 

50. Beardsley. Vv. Ee sate Bank, 31 


Barb. (N. Y.) 6 

51. Booth v. pen Sav: Bank, 58 
Colo. 5190" S46 Ph) 62:40 oe Palmer. 
Forbes, 23 Ill. 301; Michigan Cent. R. 
Co: w= Chicago ytete:, RosComsaiiiiieA. 
399; Carey v. Pittsburgh, etc., Een COr, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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cated upon the company’s own property or road;°? 
but according to other authorities such property must 
be included as personal property if it is to pass by 
the mortgage.°® 

[§ 669] bb. Under Particular Descriptions’ *— 
(aa) Real Property. A mortgage of lands and prop- 
erty used or to be used for a railroad or for railroad 
purposes does not include town lots on which the 
railroad is not located and which have never been 
appropriated to railroad purposes,°® nor those de- 
signed as the location for a factory for building rail- 
road ears,°® nor lands which the company plans to 
sell its employees for building purposes,°* although 
such parcels are temporarily used for railroad pur- 
poses,°* nor dwellings provided for company em- 
ployees and rented to them by the company;°° but 
such a deseription does cover lands used to store fuel 
for the railroad.°®° Tracts of land which are not 
immediately useful or necessary for railroad pur- 
poses but which are adapted to and will probably be- 
come necessary for the future use of the company 
pass under such a mortgage,°! even though intended 
for railroad use only in certain contingencies which 
have not occurred,®*? and the fact that such use or 
probability of use subsequently came to an end does 
not withdraw the land from the operation of the 
mortgage;°? but any portions of such tracts not used 
or useful immediately or in prospect and which can 
be separated from the used or useful portions are 
not included in the mortgage.°+ <A mortgage of real 
estate necessary and convenient for the use and op- 
eration of a railroad does not cover a dwelling house 
ordinarily rented as a residence to the officers and 
employees of the company,°® although at one time 
used temporarily for company offices,®® the subse- 
quent abandonment being evidence that it was not 
necessary or convenient for the operation of the 
road;*7 nor does such a mortgage include land 
bought in order to obtain a right of way more cheap- 
ly and designed to be held temporarily and sold at a 
profit,** or land granted to aid in the construction of 
the road.6® While it is for the jury to determine 
whether land was purchased for use in the operation 


. 
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of the ‘road, 7° the judgment of officers of the railroad 
company as to the quantity necessary for railroad 
purposes is ordinarily conclusive.“ A mortgage of. 
the entire line of railroad from one terminus to an- 
other includes the whole of the road, although part 
of it was unbuilt when, the mortgage was executed.’? © 
Property connected with a railroad, as so described 
in a mortgage, includes depots and premises acquired 
and used for station purposes.7? A mortgage of 
lands acquired for the purposes of the road includes 
only those acquired for the road and necessary and 
convenient for the construction and operation there- 
of,’* and those purchased to be sold at a profit, al- 
though the profit may be expended on the construc; 
tion of the road, are not embraced in the mortgage.7® 
A railroad mortgage of the company’s rights of way 
does not include its rights as covenantee in personal 
covenants contained in a grant of a right of way.’® 
A mortgage on the main line of a railroad does not 
cover real estate having an actual situs in another 
state, across the state boundary from the terminal 
point of the main railroad line.77 A mortgage of 
depots includes not only places provided for the con- 
venience of passengers awaiting the arrival or de- 
parture of trains**® but also buildings used for the 
receipt and storage of freight until it is forwarded or 
delivered.*® 

[§ 670] (bb) Personal Property®°—aaa. In Gane 
eral. A mortgage of all the property necessary to 
the operation of the mortgagor company’s railroad 
includes such personal property of the company as it 
has deemed best to acquire for the use of its fran- 
chises most profitably to itself and most beneficially 
to the publie,*? although not indispensably required 
for the operation of the road.8? A mortgage in 
general terms of the “property of the company” is 
sufficient to include such worn-out or broken per- 
sonal property as the proper management of the road 
requires to be repaired or recast by the company or 
others for it or exchanged for new articles,§? and 
also includes a tugboat required‘in the conduct of 
the company’s business of hauling and delivering coal 
to ships;°* but boats and wharves not connected with 


2 Oh. Dec. (Reprint) 85, : 60. Eldridge v. Smith, supra. 76. Bosworth v. Pittsburgh, etc., 
Month 338. And see case infra note 61. Hamlin v. European, etc., R.| R. Co., 1 Oh. Cir. Ct. 69, 1 Oh. Cir. Dec. 
52. Co., 72 Me. 83; Citizens’ Sav., etc., Co. | 42 [att 46 Oh. St: 81, 18 NE 533; 2 

52. Titus v. Mabee, 25 Ill. 257. v. Cincinnati, ete., Tract. Co., 106 Oh. LRA 199]. 

53. Williamson v. New Jersey |St. 577, 140 NE 380. And 'see case [a] Covenant to maintain fences 
Southern R: Co., 29 N. J. Eq. 311 [rev | infra note 62. by the grantor of a right of way, as 
28°N: J. Eq. 277]; Hoyle v. Platts- 62. Hawkins vy. Mercantile Trust,| long as the company occupied the 
burgh, etc., R. Co., 54 N. Y. 314, 13] ete., Co., 96 Ga. 580,.238 SE 498. land, does not pass under a mortgage 
AmR 595 [rev 51 Barb. 45]; Bement 63. Hawkins v. Mercantile’ Trust, | of the right of way. Bosworth v. 
v. Plattsburgh, etc., R. Co., 47 Barb. | etc., Co., supra; Hamlin v. European, | Pittsburgh, etc., R. Co., 1 Oh. Cir. Ct. 
104 [aff 51 Barb. 45 (rev .on other] etec., R. Co., 72 Me. 83. 69, 1 Oh. Cir. Dec. 42 [aff 46 Oh, St. 
grounds 54 N. Y. 314)]; Beardsley v.| 64. Citizens’ Sav., etc., Co. v. Cin-| 81, 18 NE 533, 2 LRA 199]. 

Ontario Bank, 31 Barb. (N. Y.) 619;] cinnati, etc., Tract. Co. 106 Oh. St. 77. Buck v. Memphis, etc., R. Co., 
Radebaugh v. Tacoma, etc., R. Co., 8 577, 140 NE 380. (Tenn.) 4 CentrL 430. 

Wash. 570, 36 P 460. 65. St. Louis, ete:, R. Co. v. Whit- 78. Humphreys v. McKissock, 140 
[a] Reason for rule.—Want of the | axer, 68 Tex. 630, 5 SW 448, U.S. 304, 11 SCt 779, 35 L. ed. 473. 
element of localization in use is a 66. St. Louis, etc. R. Co v. Whita-| 79. Humphreys v. McKissock, su- 

pp ene Leneor yne es a 3 as ker; supra. | pra 

should not be treated as real property. r : . +4 | > i : 
Hoyle v. Plattsburgh, etc, R. Co., 54 Wee a ae ete., R. Co, v. Whit Aber gAfter-acauired property sce in- 
48). 314, 13 AmR 595 [rev 51 Barb. 68. posren Steady Line 'R. Co. v.. 81. Buck v. Seymour, 46 Conn. 156. 

; Coffin, onn. 00. } [a] Property, purchased or manu- 
WO hee fa Naa akg property see 69. New OrleanS Pac. R. Co. v./|factured for use on connecting line 


Parker, 143 U. S.° 42, 12 SCt 364, 36) 


held by the mortgagor railroad under 


4 . v. Cin- 
volt Ne AES lteteh PG 8 iGiee Oh. ee L._ed. 66. a lease establishing a connected serv- 
577, 140. NE 380; Walsh y. Barton, 70. Pardee v. pride dee, 189 U. S.| ice ultimately to end on its own line, 
24 Oh. St. 28. 429, 23 SCt 514,.47 L. ed. 883. and found to be essential to corporate 
56. Bldridge v. Smith, 34 Vt. 484. 71. Eldridge v. Smith, 34 Vt_484. | profit and public good, is “necessary” 
fa] Shops for repairing cars 72. Central Trust Co. v. Chatta-| under the terms of a mortgage on 
might be covered under such a de-|nooga, etc., R. Co. 89 Fed. 388 [aff|) property “necessary for . op- 
scription in a mortgage. Eldridge v.| 94 Fed. 275, 36 CCA 241]. eration.’ Buck v. Seymour, 46 Conn. 
Smith, 34 Vt. 484. 73. Coe v. New Jersey Midland R. |} 156. 
57. Aldridge v. Pardee, 24 Tex. Civ.|Co., 31 N. J. Eq. 105 [mod on other 82. Buck v. Seymour, supra. 
A. 254, 60 SW 789 [aff 189 U. S, 429, | grounds 34 N. J. Eq. 266). 83. Coopers v. Wollf, 15 Oh. St 
23 SCt 514, 47 L. ed. 883]. 74. Boston, etc., Air Line R. Co. v. | 523. 
Coffin, 50 Conn. 150. 84. Hatry v. Painesville, ete, R. 


58, Pardee v. Aldridge, 189 U. S. 
429, 23 SCt 514, 47 L. ed. ay 


88 75. Boston, etc., 
59. Eldridge v. Smith, 34 Vt. 484. 


v. Coffin, supra, 
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a railroad nor intended for its use and acquired only 
in order to destroy competition do not pass under a 
mortgage of railroad property owned and used or 
useful in the operation of the road or in connection 
therewith.®> Rails severed from the realty and un- 

' fit for further use pass under a mortgage conveying 
among other things “rails, material, ete.;”°° and a 
mortgage of “materials used” on the road passes fuel 
supplies.°7 A mortgage of the furniture and equip- 
ment of a railroad does not convey machinery used 
in the treatment and preservation of ties.$§ 

[§ 671] bbb. Choses in Action and Chattels Real. 
A mortgage of all rights and interests of a railroad 
company is broad enough to include choses in ae- 
tion.*® A mortgage expressly including the rights 
and interests acquired under a certain contract cov- 
ers traffic rights under such contract.®® It has been 
held that unpaid subseriptions to the stock of a rail- 
road company are included in a mortgage covering 
the company’s “evidences of debt,”®! but not in a 
mortgage of all its “rights . . . claims and de- 
mands whatsoever.”®? The rights of the company 
as lessee of a connecting road are included in a mort- 
gage of all property and rights connected with one 
appurtenant to its road,®* but its rights as lessee of 
a hotel not used in connection with the operation of 
the road are not included.°* 

[§ 672] ecc. Designation of Mortgagor Company. 
Where a mortgage of the rolling stock of a certain 
division of a railroad contains a covenant. on the 
part of the mortgagor, railroad company to designate 
in a prescribed mode, as belonging to that division, a 
certain proportion of the whole rolling stock owned 
by the company, the mortgage covers only such roll- 


85. Morgan v. Donovan, 
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ing stock as is thereafter designated as belonging to 
the division named,°* although the whole amount 
covenanted for is not so designated.®* The lien of 
such mortgage on the rolling stock which has been 
so designated is not lost, as between the parties or as 
to others having notice of the existence of the mort- 
gage, by subsequent obliteration of the designating 
marks where such rolling stock is otherwise tracea- 
ble.®* 

[§ 673] (c) Appurtenances. Within a mortgage 
of a railroad and its appurtenances or property ap- 
pertaining to it, those things only are appurtenances 
which are incidents to the railroad and are neces- 
sarily connected with its use and enjoyment,°®* as 
distinguished from things merely convenient there- 
to.°® They need not, however; be necessary in the 
strictest sense,! or indispensable,? all that is required 
being that they be reasonably necessary for the pres- 
ent operations of the road and held for that pur- 
pose.* So the fact that parts of the property of the 
company could be detached and sold without caus- 
ing any immediate inconvenience to the railroad or 
the company does not show that such parts do not 
appertain to the road. While the phrases “con- 
nected with” and “appurtenant to” in a railway mort- 
gage are not necessarily synonymous,°® property not 
connected with what is ordinarily termed the “plant” 
or not forming a part of the organic structure of 
the road is not treated as appurtenant to it;® and 
the mere fact that property is used.in a manner bene- 
ficial to the income of the road and so as to facilitate 
traffic upon it does not make it appurtenant to the 
railroad.’ The term “appurtenances” cannot fair- 
ly be construed as including equipment’ or rolling 


Stock in another corporation, 
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58 Ala. 
241 


86. Salem First Nat. Bank v. An- 
derson, 75 Va. 250. 

87. Coe v. McBrown, 22 Ind. 252. 

88. Brainerd v. Peck, 34 Vt. 496. 

g9. Central Trust Co. v. Morton 
Trust Co., 200 N. Y..577, 93 NE 975. 

{a] Right to compensation by 
state for damages occasioned by the 
elevation of a railway bridge prior 
to the execution of a mortgage by a 
railroad affected covering the corpo- 
rate property together with “all 
rights, contracts, easements, and oth- 
er rights or interests’ was included 
in the mortgage and passed to the 
mortgagee. Central Trust Co. v. Mor- 
ton TrusteCo. +200: Na Y. 577, 93 NE 
975. 

90. Ex p. Equitable Trust Co., 231 
Fed. 571, 145 CCA 457 [rev sub nom. 
New York Equitable Trust Co. v. 
Western Pac. R. Co., 231 Fed. 478]. 

91. Eckstein v. Meyer, 2 KyL 124, 
10 Ky. Op. 942. 

92. Dean v. Biggs, 25 Hun 122 [aff 
93 N. Y. 662]. 
~ 93. Guaranty Trust Co. v. Atlantic 
Coast EBlectric R. Co., 132 Fed. 68 [mod 
on other grounds 138 Fed. 517, 71 
CCA 41). 

94 Guaranty Trust Co. v. Atlantic 
Coast Electric R. Co., supra. 

95. U. S. Trust Co. v. Wabash 
Western R. Co., 38 Fed. 891 [app dism 
140 U. S. 703 mem, 11 SCt 1030 mem 
85 L. ed. 598 mem]. See also Minne- 
sota Co. v. St. Paul Co., 2 Wall. (U. 
S.) 609, 17 L. ed. 886 (holding that the 
rolling stock of a railroad mortgaged 
jn divisions was so identified by the 
mortgagor and so dealt with under 
the mortgage as to pass certain parts 
of the rolling stock under each of the 
divisional mortgages). 

96. U. S. Trust Co. v. Wabash 
Western R. Co., 38 Fed. 891 [app dism 


35 L. ed. 598 mem]. 

S72 Or ste -brust:.eo,. 
Western R. Co., supra. 

98. ._New Orleans Pac. R. Co. Vv. 
Parker, 143 U. S. 42, 12 SCt 364, 36 
L. ed. 66; Humphreys v. McKissock, 
tas UW'S) 304; Vd SCENT 729. eon. dae eds 
473. 

99. Humphreys v. McKissock, su- 
pra; Dinsmore v. Racine, etc., R. Co., 
12 Wis. 649. . 

[a] Timberlands acquired by a 
railroad company for fuel, although 
convenient, are not necessary to its 
operation so as to pass by virtue of a 
clause granting the road and its ap- 
purtenances, Dinsmore y. Racine, 
etesr Re7 Co. 2h Wis. 1649; 

1. Knevals .v. Florida Cent., etc., 
R. Co.; 66 Fed. 224, 13 CCA 410 [cer- 
tiorari den 159 U. S. 257 mem, 15 SCt 
1040 mem, 40 L. ed. 147 mem]. 

2. Morgan v. Donovan, 58 Ala. 241. 

3. Knevals v. Florida Cent., etc., R. 
Co., 66 Fed. 224, 13 CCA 410 [cer- 
tiorari den 159 U. S. 257 mem, 15 SCt 
1040 mem, 40 L. ed. 147 mem]. 

4. Knevals v. Florida Cent., etc., 
R. Co., supra. : 

5. Guaranty Trust Co. v. Atlantic 
Coast Line Electric R. Co., 1382 Fed. 
68 [mod on other grounds 1388 Fed. 
BA, SCOALA, 

6. New Orleans Pac. R. Co. v. Par- 
ker, 143 U. S. 42, 12. SCt 364, 36 L. ed. 
66. And see cases infra this note. 

{a] Lands granted to aid in con- 
struction of a railroad will not pass as 
appurtenances to the road. New Or- 
leans Pac.’ B. Co. v.. Parker, 143 U:'S. 
42, 12 SCt 364, 36’'L. ed. 66. 

{b] Grain elevator is not an ap- 
purtenance, although built on land ad- 
jacent to the railroad and owned by 
the railroad company. Humphreys v. 
McKissock, 140 U. S. 304, 11 SCt 779, 
35 L. ed. 473. 


v. Wabash 


owned by the railroad company, or 
the physical property of such other 
corporation, is not an appurtenance of 
the railroad. Humphreys v. McKis- 
sock, 140 U. S. 304, 11 SCt 779, 35 
L. ed. 473. 

[dad] Property intended but not used 
for railroad purposes.—Real estate 
purchased by a railroad company with 
the intention of using it as a basis 
for shipping coal, but never in fact 
devoted to that purpose, does not pass 
under a mortgage of the appurte- 
nances of the road. Shamokin Valley 
R. Co. v. Livermore, 47 Pa. 465, 86 
AmD 552. 

7. Parish v. Wheeler, 22 N. Y. 494. 
But see U. S. Trust Co. v. Wabash, 
ete., R. Co., 32 Fed. 480, 482 (holding 
that a hotel erected by a railroad com- 
pany on property adjacent to its road, 
and used for the benefit of passengers 
and employes of the company and the 
public generally, was appurtenant to 
the road so as to pass under a mort- 
gage, the court saying: “So as long 
as the evidence shows that the object 
and purpose of the company, in the 
erection of the building, was to use 
the same for the convenience and com- 
fort of its employes and passengers, 
and thereby directly contribute to the 
proper carrying on of its business of 
a common carrier, I see no good rea- 
son for holding that a building so 
erected and used is not to be deemed 
appurtenant to the railway’). 

{a] Canal boats, run in connection 
with a railroad beyond its terminus, 
do not pass under a mortgage of per- 
sonal property belonging or apper- 
taining to the railroad of the com- 
pany. Parish v. Wheeler, 22 N. Y. 494. 

8. New York Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 33 F. (2d) 
ay oad on other grounds 386 F. (2d) 
7 a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stock,® but relates rather to things akin to the line 
of railroad, such as switch yards, spur tracks, and 
the like.° Although strictly speaking land cannot 
be appurtenant to other land of the company,'! yet 
it can pass under a mortgage as appurtenant to a 
railroad;'* and the true test to ascertain whether 
any particular parcel of land passes as an appurte- 
nance has been said to be. whether it is so connected 
with, and used by, the company for the railroad that 
it could have been taken compulsorily therefor from 
a private owner,'* although it has also been held to 


be within the provision of the jury to. determine’ 


whether land has been so appropriated as to become 
appurtenant to the road.1+ A mortgage on a railroad 
between two cities named as termini, with property 
appertaining to it, creates a lien upon its terminal 
facilities as appurtenances, and is not limited to so 
much of the road as is found between the city limits 
of those places.1° A mortgage on the road and its 
appurtenances is less inclusive than a mortgage on 
the road and property of the company.'® 

[§ 674] (d) Franchises.1* A mortgage of the 
road or property of a railroad company includes the 
secondary franchises of the company, so far as nec- 
essary to make the other property and effects con- 
veyed by the mortgage productive and profitable.1& 
But a mortgage of such franchises conveys nothing 
tangible,+® nor does it extend the effect or operation 
of other terms employed to designate the tangible 
property intended to be mortgaged,?° and the mere 
fact that property is convenient to the exercise of 
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the company’s privileges does not cause it to pass 
under a mortgage of the franchises.?+ 

The primary franchise to be a corporation is not 
ordinarily regarded as included in a mortgage of the 
“franchises” of a railroad company,?? especially 
since it is not, strictly speaking, a franchise of the 
company, but eather a franchise of the corporators 
and stockholders of the company;?* but a mortgage 
of all its franchises executed by a railroad company 
under a statute providing that a purchase at fore- 
closure sale might continue to operate the railroad 
under the charter of the mortgagor company passes 
the corporate franchise of the company.?+ 

Exemption from taxation conferred on a railroad 
company, being a personal privilege,?° is not covered 
by a mortgage of the company’s franchises.?°® 

[§ 675] (e) Earnings, Income, and Other 
Funds.?* Funds in the hands of a railroad company 
at the time of the execution of a mortgage of all its 
property are embraced therein.*® In the absence of 
express agreement to the contrary, however, the sub- 
sequent earnings and income of a railroad company 
do not pass under a mortgage of its property while 
the company retains possession thereof,?® but re- 
main the property of the company and subject to 
its control until the mortgagee or trustee takes pos- 
session of: the property, or something equivalent is 
done.*° When income is mortgaged, the lien of the 
mortgage extends only to the net income of the com- 
pany.* A mortgage of the income, rents, and prof- 
its of the mortgagor company does not include ad- 


9. New York. Guaranty Trust Co. 
v. Minneapolis, ete., R. Co., supra. 

10. New York Guaranty Trust Co. 
v. Minneapolis, ete., R. Co., supra. 

11. New Orleans Pac. R. Co. v. 
Parker, 143 U. S. 42, 12 SCt 364, 36 
L. ed. 66; Shamokin Valley R. Co. v. 
Xivermore, 47 Pa. 465, 86 AmD 552. 

12. Knevals v. Florida Cent., etc., 
R. Co., 66 Fed. 224, 13 CCA 410 [certio- 
rari den 159 U. S. 257 mem, 15 SCt 
1040 mem, 40 L. ed. 147 mem]. 

[a] Waterfront land and wharves. 
—Land on a waterfront, acquired and 
developed by a railroad company as 
a waterfront terminal, is conveyed by 
a mortgage of the road and its ap- 
purtenances, although most of the 
railroad’s business is done on wharves 
and extensions built out into and over 
the water rather than on the land. 
Knevals v. Florida Cent., etc., R. Co., 
66 Fed. 224, 13 CCA 410 [certiorari den 
159 U. S. 257 mem, 15 SCt 1040 mem, 
40 L. ed. 147 mem]. 

13. Eldridge v. Smith, 34 Vt. 484. 

14. Shamokin Valley R. Co. v. Liv- 
ermore, 47 Pa. 465, 86 AmD 552. 

15. Central Trust Co. v. Kneeland, 
ASS Wy sSs- 414; 211 SCt 357,. 34. | ed: 
1014. - 

16. Whitehead v. Vineyard, 50 Mo. 
30. 

17. As hh a 
see supra § 645. 

18. Meyer v. Johnston, 53 Ala. 237; 
Chadwick v. Old Colony R. Co., 171 
Mass. 239, 50 NE 629. See Branch 
v. Atlantic, etc., R. Co., 4 F. Cas. No. 
1,807, 3 Woods 481 [aft 106 U. S. 468, 
“1 sct 495, 27 L. ed. 279] (apparently 
recognizing the rule). 

19. Beardsiey v. Ontario Bank, 31 
Barb. (N. Y.) 619. And see cases in- 
fra notes 20, 21. 


to be gocslagk be 


20. Beardsley v. Ontario Bank, 31 
Barb. (N. Y.) 619. 
21. Hunt v. Bullock, 23 Ill. 320. 


But see Shamokin Valley R. Co. v. 
Livermore, 47 Pa. 465, 86 AmD 552 
(dictum, that land passes with a 
mortgage of the company’s franchises 
when it has become subject to the 
franchise by subordination to it is 
essential or proper for its enjoyment). 

22. Ala.—Meyer v. Johnston, 53 


Ala. 237. 

Ky.—Bardstown, ete., R. Co. v. Met- 
calfe, 4 Metc. 199, 81 AmD 541. 

‘Md.—Butler v. Rahm, 46 Md. 541. 

Mass.—Chadwick v. Old Colony R. 
Co., 171 Mass. 239, 50,NE 629. 

Vt.—Eldridge v. Smith, 34 Vt. 484. 

But see Pierce v. Emery, 32. N.. Aik 
484 (apparently treating the corporate 
franchise as conveyed by a mortgage 
of all the company’s franchises). 

23. Memphis, ete., R. Co. v. Rail- 
road Comrs., 112 U. S. 609, 5 SCt 299, 
28 L. ed. 837; Meyer v. Johnston, 53 
Ala. 237. 

24. St. Paul, etc., R. Co. First Div. 
v. Parcher, 14 Minn. 297. 

Rights of purchasers at foreclosure 
sale generally see infra § 796. 

25. See Taxation [37 Cyc 885 text 
and note 89]. 

26. Chesapeake, etc., R. Co. v. Mil- 
ler, 114° U.S. 176; 5 SCt 813, 29 L. ed. 
121; Morgan v. Louisiana, 93 U. S. 
217, 23 L. ed. 860. 

{a] Statute passing privileges of 
company to purchaser at foreclosure 
sale of its property (1) does not ex- 
tend a mortgage of the company’s 
franchises to include an exemption 
from taxation. Chesapeake, etc., R. 
Co. v. Miller, 114 U. S. 176, 5 SCt 813, 
29 L. ed. 121. (2) Rights of purchas- 
ers at foreclosure sale of railroad 
property in general see infra § 796. 

27. Cross references: 

As subject to be mortgaged see su- 
pra § 647. 

Effect of after-acquired property 
clause see infra § 682. 

Right of mortgagee to rents and 
profits of mortgaged property after 
default see infra § 701. 

28. Woodman v. York, etc., R. Co., 
45 Me. 207. 

29. U. S.—Williamson v.. New Al- 
bany, etc., R. Co., 29 EF. Cas. No. 17,- 
753, 1 Biss. 198. 

Ga.—Green v. Coast Line R. Co., 97 
Ga. 15, 24 SE 814, 54 AmSR 379, 33 
LRA 806. 

Me.—Noyes v. Rich, 52 Me. 115. 

Md.—Parkhurst v. Northern Cent. 
R. Co., 19 Md. 472, 81 AmD 648. 

Minn.—De Graff v. Thompson, 24 
Minn. 452. 


Mo.—Rumsey v. Peoples’ R. Co., 91 
Mo. A. 202. 

N. Y.—Platt v. New York, etc, R. 
Co., 63 App. Div. 401, 71 NYS 913 
[rev on other grounds 170 N. Y. 451, 
63 NE 532]; Coe v. Beckwith, 31 Barb. 
339, 10 AbbPr 296, 19 HowPbr 398. 

Pa. —Merchants’ Bank y. Petersburg 
RCo. 12) -Phita.b4e2: 

Va. — Gibert v. Washington City, 
etc., R. Co., 33 Gratt. (74 Va.) 645. 

Wis.—Farmers’ LiuGes Boy Caryn 
13 Wis. 110. 

After-acquired property as included 
in mortgage see infra § 682. 

30. U. S.—U. S. Trust Co. v. Wa- 
bash Western R. Co., 150 U. S. 287, 
14 SCt 86, 37 L. ed. 1085; Fosdick v. 
Schall, 99°U.S.5235, 25 1. 'ed. 339; Gil- 
man v. Illinois, etc., Tel. Co.; 91 We Ss. 
603, 23 L. ed. 405; Mercantile Trust 
Co. v. Baltimore, ete., aS vee fe Fed. 
722; Chicago, ete., U. 
S., ete., Trust Co; 305° rea. 940, 141 
CCA 64. : 

fap se apeeies a eee. eter RCo: 

. U. S. Express Co., 81 I . 534. 

Sines Rae | v. Miller, BL Me. 341, 53 
Me. 308. 

Mass.—Smith v. Hastern R. Co., 124 
Mass. eee 

N. Y.—Coe v. Beckwith, 31 Barb. 
339, 10 AbbPr 296, 19 HowPr 398. 

[a] Voluntary deposit in name of 
trustee of certain of the income and 
earnings of the railroad company by 
the directors thereof, when the trus- 
tee has not acted to take possession of 
the mortgaged road in accordance 
with the terms of the trust deed, gives 
the trustee no title to the money so 
deposited. Coe v. Beckwith, 31 Barb. 
ak Y.) 339; 10 AbbPr 296, 19 HowPr 


Taking possession after default as 
entitling mortgagee or trustee to 
earnings and income see infra § 701. 

31. U. S—Rodger Ballast Car Co. 
v. Omaha, etc., R. Co., 154 Fed. 629, 
83 CCA 403. 

Ga.—Green v. Coast Line R. Co., 97 
Ga. 15, 24 SE 814, 54 AmSR 3879, 33 
LRA 806. 

Md.—Parkhurst v. Northern Cent. 
R. Co., 19 Md. 472, 81 AmD 648, 

Oh.—Darst v. Pittsburgh, etc., R. 
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vances made to it by a lessee of its property, under 
an agreement to advance during the continuance of 
the lease such sums as should be necessary to pay in- 
terest on the mortgage debt if the income of the com- 
pany should be insufficient therefor.*” 

[§ 676] (£) After-Acquired Property*?*—aa. In 
It is well settled that, where the terms of 
the mortgage show an intention to embrace after- 
acquired property,** the mortgage will attach as an 
equitable lien upon all after-acquired property, em- 
braced in the terms of the mortgage, as soon as it is 
acquired or comes into existence,*® whether the prop- 
erty is acquired by the company under its old name 
or under its new name after reorganization.®® 


General. 


o., 3 Oh. Dec. (Reprint) 199, 4 WklyL 
Gaz 877; McCormack v. Central Ohio 
RECO. 3 Oh. Dec. (Reprint) 103, 3 
WklyLGaz 218; Carey v. Pittsburgh, 
etc., R. Co., 2 Oh. Dec. (Reprint) 85, 1 
WestLMonth 338. 

Tenn. —Clay v. East Tennessee, etce., 
R. Co., 6 Heisk. 421. 

Net income only as applicable to 
payment of liens and mortgages see 
infra § 730. 

[a] Reason for rule.—‘Every rail- 
road mortgagee in accepting his se- 
curity impliedly agrees that the cur- 
rent debts made in the ordinary 
course of business Shall be paid from 
the current receipts before he has 
any claim upon the income.” Fosdick 
v. Schall, 99 U. S. 235, 252, 25 L. ed. 
339 


[b] Earnings of leased road.— 
A mortgage of the net earnings com- 
ing toa railroad from or over a leased 
road covers the gross earnings aris- 
ing from the lease less the cost and 
expense of handling this particular 
line and a proportionate part of the 
total expenses of the lessee company. 
Schmidt v. Louisville, ete., R. Co., 95 
Ky. 289, 25 SW 494, 26 Sw 547, 15 
KyL 785. 

‘Applicability of net income only to 
payment of mortgages see infra § 730. 

82. Moran v. ‘Pittsburgh, etc., R. 
Co.; 32 Fed. 878 [app dism 154 U. S. 
510 mem, 14 SCt 1149 mem, 38 L. ed. 
1079 mem]. 

33. Cross references: 

As subject to be mortgaged see su- 
pra § 646. 

Mortgage of after-acauired proper- 
ty generally see Mortgages § 156. 

Priority of liens see infra § 714. 

34. Sufficiency of showing see in- 
fra § 677. 

35. U. S—Central Trust Co. v. 
Kneeland, 138 U.S. 414, 34 L. ed. 1014; 
Galveston, etc., R. Co. v. Cowdrey, tt 
Wall. 459, 20 ith ed. 199; Pennock v. 
Coe, 23 How. 117, 16 L. ed. 436; Guar- 
anty Trust Co. v. Atlantic Coast Elec- 
tric R. Go., 1388 Fed. 517,°71.CCA: 41 
{aff 132 Fed. 68]; Parker v. New Or- 
leans, etc., R. Co., 33 Fed. 693 [aff 143 
10 MS} 


42°12) SCt 364, 36 Li. ed; 66]; 
Barnard v. Norwich, etc., R. Co., 2 F. 
Gash No... 150074 “Cliff: 352," 14 “Nat 
BankrReg 469; Dunham vy. Cincinnati, 
ete., R: Co., 8 EF. Cas. No. 4,148 [rev 
on other grounds 1 Wall. 254, 17 L. 
ed. 584]. 

Ala.—Meyer vy. Johnston, 53 Ala. 
237, 64 Ala. 603. 

Ark.—Little Rock, ete, R. Co. v. 
Page, 35 Ark. 304. 

Ga.—Southern R. Co. v. Lancaster, 
149 Ga. 434, 100 SE 380. 

Ill.—Frost v. Galesburg, etc., R. Co., 
160 Di, 161; 47 NE 3575" Quincy vz 
Chicago, ete., R. Co., 94 Ill. 537. 

La.—Bell v. Chicago, ete:, R. Co., 34 
La. Ann. 785. 

Mo—=Sti. Josephs (ete... rv. 1CO:m SV. 
Smith, 170 Mo. 327, 70 SW 700. 

N. H.—Pierce v. Emery, 32 N. H. 
484. 

N. J.—Williamson v. New Jersey 
Southern R. Co., 25 N. J. Ea. 13. 
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pany.*° 


But 


N. Y.—Nichols v. Mase, 94 N. Y. 


160; Stevens v. Watson, 4 Abb. Dec. 
302, 45 HowPr 104; Fisk v. Potter, 2 
Abb. Dee. 138, 2 Keyes 64; Platt v. 


New: York, etc., R. Co., 9 App. Div. 87, 
41 NYS 42 [aff 17 Misc. 22, 39 NYS 
871, and affi153 N. “Y=670; 154 N.Y: 
742, 48 NE 1106, 49 NE 1103]; Ben- 
jamin v. Elmira, ete., R. Co., 49 Barb. 
441 [aff 54 N. Y. 675]; Seymour v. 
Canandaigua, etc., R. Co., 25 Barb. 
284, 14 HowPr 531. 

Oh.—Coopers v. Wolf, 15 Oh. St. 523. 

Pa.—Philadelphia, etce., pe Olgas 
Woelpper, 64 Pa. 366, 3 AmR 596. 

Tenn.—Clay v. Hast Tennessee, etc., 
R. Co., 6 Heisk. 421. 

Vt.—Brainerd v. Peck, 34 Vt. 496. 

Wis.—Pierce v. Milwaukee, etc., R. 
Co., 24 Wis. 551, 1 AmR 203. 

[a] Covenant for further assur- 
ance, contained in a first mortgage 
executed by a railway company to 
trustees to secure its bonds, operates 
as an equitable lien upon the after- 
acquired property. Stevens v. Wat- 
Be 4 Abb. Dec. (N.-Y.) 302, 45 HowPr 
104. 

36. Meyer v. Johnston, 53 Ala. 237, 
64 Ala. 603. 

37. Commercial Trust Co. v. Chat- 
tanooga R., ete., Co., 281 Fed. 856; 
Meyer v. Johnston, 53 Ala. 237, 64 Ala. 
603; Gibert v. Washington City; etc., 
RV Gos ss38Gratty WA AWVek) eS s8Gla See 
Hodder v. Kentucky, ete, R. Co., 7 
Fed.i793 Laff LLU Se? 123) 6aSCt 697, 
29 L. ed. 821] (stating that it was 
doubtful whether any property passed 
which the company had no authority 
to acquire at the time of the mort- 
gage); Morgan v. Donovan, 58 Ala. 
241 (where property of opposing 
steamship line bought to withdraw it 
from competition did not pass). 

38. New York Guaranty Trust Co. 
v. Minneapolis, ete., R. Co., 36 F. (2d) 
747; Metropolitan Trust Co. v. Chica- 
go, ete., R. Co., 253 Fed. 868, 165 CCA 
[certiorari den 248 U. S. 586 mem, 39 
Sct 184 mem, 63 L. ed. 4384 mem]; 
New York Security, ete., Co. v. Louis- 
ville, ete:,” BR. CoO 2 Hed. ys S29 Citi= 
zens’ Sav., ete., Co. v. Cincinnati, etc., 
Mract, Co, 906 COM St rolitgnk 4 Oe INI 
880; Gibert v. Washington City, etc., 
R. Co., 33 Gratt. (74 Va.) 586; Hinch- 
man v. Point Defiance R. Co., 14 Wash. 
349, 44 P 867. 

[a] Usual effect of sale of railroad 
property covered on a mortgage hav- 
ing an after-acquired property clause 
is to terminate the operation of such 
clause, except as to additions neces- 
sary to keep the security intact in 
value. New York Guaranty Trust Co. 
v. Minneapolis, ete., R. Co., 33 F. (2d) 
ae on other grounds 36 F. (2d) 
747]. 


39. Irving Bank-Columbia' Trust 
Co. v. New York R. Co., 292 Fed. 429 
[aff 292 Fed. 440 (certiorari den 263 
U. S. 713: mem, 44 SCt 38 mem, 68 L. 
oc 520 mem)]. See cases infra note 

40. New York Guaranty Trust Co. 
v. Minneapolis, ete., R. €o., 36 F. (2d) 
747° [mod 33 F. (2d) 512]; Metropoli- 
tan Trust Co. v. Chicago, étc., R. Co., 
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such a mortgage does not cover property which the 
railroad company had no power to acquire or hold 
when the mortgage was executed, and the acquisition 
of which was not in contemplation at that time.*? 
As a general rule an after-acquired property clause 
extends only to property subsequently acquired by 
the mortgagor company;**® hence it does not cover 
property acquired by a consolidated company into 
which the mortgagor company has been merged®® 
as against a mortgagee of the consolidated com- 
This is a matter of contract and intention, 
however;*1 so, although the word 
not appear in the after-acquired property clause it 
has been held that it may apply to property acquired 


“suecessors” does 


253 Fed. 868, 165 CCA 348 [certiorari 
den 248 U. S. 586 mem, 39 SCt 184 
mem, 63 L. ed. 434 mem]; Railway 
Steel Springs Co. v. Chicago, ete., R. 
Co., 246 Fed. 338; New York Security, 
ete., ‘Come Louisville, ete; R. Co. 102 
Fed. 382; Citizens’ Sav., ete., Co. v. 
Cincinnati, etce., Tract. Co., 106 Oh. St. 
577, 140 NE 380; Gibert v. Washing- 
ton City, “etey Re Co., Sse Gratt.. (C74 
Va.) 586; Hinchman v. Point Defiance 
R. Co., 14 Wash. 349, 44 P ol But. 
see Hamlin Vv. Buropean, etc., Co., 
74 Me. 83 (holding mortgagees af con- 
stituent companies entitled on the 
theory of accession); Hamlin vy. Jer- 
rard, 72 Me. 62. 

[a] On consolidation.—(1) ‘“‘Ordi- 
narily on the consolidation of two cor- 
porations the lien of the mortgage of 
the constituent does not spread to the 
property contributed by the other con- 
stituent, or to the after-acquired prop- 
erty of the consolidated company.” 
Metropolitan Trust Co. v. Chicago, 
ete., R..Co:, 253 Med. 868,871, 165 CCA 
348 [certiorari den 248 'U. S. 586 mem, 
39 SCt 184 mem, 63 L. ed. 434 mem]. 
(2) “The after acquired property 
clause in each of the mortgages can 
rightly be construed, I think, to ex- 
tend only to property subsequently 
acquired by the mortgagor. The con- 
solidated company is a new and dif- 
ferent organization.” New York Se- 
curity, ete:, Co. Vv. Louisville, ete:,.R. 
Co:, 102 Fed. 382, 398. (3) Upon a 
consolidation either by purchase or 
legislative enactment the mortgage 
does not cover a different road be- 
longing to a constituent corporation. 
Gibert v. Washington City, etc, R. 
Co., 33) Gratt.. (74.Va.) 586.5 1¢4) The 
after- -acquired property clause does 
not extend to property acquired in 
another state by a consolidated com- 
pany of which the mortgagor becomes 
a constituent. Railway Steel Springs 
Se v. Chicago, ete., R. Co., 246 Fed. 

[b] However, it has been said: “If 
the consolidated company increased 
the value of mortgaged property by 
the avails of a later mortgage, such 
mortgage must be postponed to the 
earlier one on each part, just as if 
each company separately had put a 
second mortgage on its own line of 
popes Hamlin v. Jerrard, 72 Me. 62, 

41. U.S. Mortgage, etc., Co. v. Chi- 
cago, ete., R. Co., 40 F. (2d) 386; New 
York Guaranty Trust Co. v. Minneapo- 
lis; €tc., R.aCo.; 865H, Ca) (4750 Comp- 
ton v. Jesup, 68 Fed. 263, 15 CCA 397. 

[a] Failure to record the mortgage 
as required by statute in. counties 
wherein the consolidated corporation 
extends its lines may be indicative 
that the lien of a mortgage executed 
by a constituent company was not 
extended to the after-acquired proper- 
ty of the consolidated corporation, or 
the property contributed by the other 
constituent corporations. Metropoli- 
tan Trust Co. v. Chicago, etc., R. Co., 
253 Fed. 868, 165 CCA 348 [certiorari 
den 248 U. S. 586 mem, 39 SCt 184 
mem, 63 L. ed. 434 mem]. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by a company growing out of a consolidation by the 
mortgagor with other companies under a statute pro- 
viding for the enforcement of debts and obligations 
of the old companies against the new.*? 
er hand the term “successors” has been held to apply 
to corporate successors only and not to a vendee 
who takes title by ordinary purchase.*?® 
Property acquired after disposal of bonds. 
the mortgage provides that it shall not attach to 
property acquired after the bonds secured have been 
sold or disposed of, a destruction or cancellation of 
unissued bonds does not constitute a sale or disposal 


of them.** 


[§ 677] bb. Intention To Convey. To pass after- 
acquired property the intention of the parties must 
clearly appear from the face of the mortgage*® which 
should contain either words of futurity*® or language 


42. Citizens’ Sav., etc., Co, v. Cin- 
cinnati, etc. Tract: Co.,.106 Oh. St: 
577, 140 NE 380. 

[a] Acquisition by consolidated 


company and lessee.—Where several | 


interurban railroad companies exe- 
cuted mortgages containing after-ac- 
quired property clauses, and there- 
after consolidated, and the consolidat- 
ed company and its lessee acquired 
parcels of land parallel to rights of 
way for the purpose of removing 
tracks from the highway and 
straightening curves, but such re- 
movals were not fully executed at the 
time of foreclosure, all such lands, 
used or immediately useful, or adapt- 
ed to prospective needs, became the 
property of the roads to which ap- 
purtenant, and subject to the mort- 
gages. Citizens’ Sav., etc., Co. v. Cin- 
cinnati, etc., Tract. Co., 106 Oh. St. 
577, 140 NE 880. 

43. Mississippi Valley Trust Co. v. 
Southern Trust Co., 261 Fed. 765. 

44. New York Guaranty Trust Co. 
is Minneapolis, etc., R. Co., 36 F. (2d) 

47. 

45. New York Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 36 F. (2d) 
747 [mod 33 F. (2d) 512]; Seymour v. 
Canandaigua, etc., R. Co., 25 Barb. (N. 
Y.) 284, 14 HowPr 531; Farmers’ L. 
& T. Co. v. Commercial Bank, 15 Wis. 
424, 82 AmD 689. See Louisville 
Trust Co. v. Cincinnati Inclined-Plane 
R. Co., 91 Fed. 699, 701 (holding that 
a mortgage on “the railways, rails, 
bridges, and real estate belong- 
ing to or held by said company,” and 
“all the tolls, incomes, issues, and 
profits to accrue from the same or 
any part thereof” did not cover after- 
acquired property and that income 


was restricted to the original prop- 
erty). 
[a] Not extended by statute.— 


There is nothing in the statutes of 
Ohio relating to the extension of lines 
of railroad, or authorizing a change in 
the proposed location of such _ lines, 
which has the effect of extending a 
railroad mortgage by operation of 
jaw, to cover after-acquired property 
which would not be included by the 
terms of the mortgage, construed by 
the rules of the common law. Louis- 
ville Trust Co. v. Cincinnati Inclined- 
Plane R. Co., 91 Fed. 699 
[b] Intent held shown.—U. S. 
Mortgage, ete., Co. v. Chicago, etc., R. 
Co., 40 F. (2d) 386 (consolidation). 
46. Pennock v. Coe, 23 How. (U. 
S.) 117, 16 L.ed. 436; New York Guar- 
anty Trust Co. v. Minneapolis, etc., R. 
ON 36, H.. (2a) 747; (St. Joseph, ete., 
R. «Co...v. Smith, 170 Mo. 327, 70 SW 
700; Coopers v. Wolf, 15 Oh. St. 523. 
47. New York Guaranty Trustucoy 
Minneapolis, etc., R. Co., 36 F. (2d) 
747; Metropolitan Trust Co. v. Chi- 
etc., R. Co., 253 Fed. 868, 165 
348 [certiorari den 248 uU. Ss 
586 mem, 39 SCt 184 mem, 63 L. ed. 434 
mem]; Seymour Vv. Canandaigua, etc., 
R. Co., 25 Barb. (N. Y.) 284, 14 HowPr 
531. See Coopers vy. Wolf, 15 Oh. St. 
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such as clearly to show an intention to cover such 
property,*” and in the absence thereof a doubt should 
be resolved against such intention.** 
held, however, that, where a railroad company is 
empowered to mortgage all of its property, privileg- 
es, and franchises, such a mortgage is a conveyance 
of the property and franchises as an entire thing, 
and that therefore after-acquired property essential 
thereto passes as an incident or accession to the fran- 
chise to acquire property.*® 

[§ 678] cc. Description and Nature—(aa) In 
An “after-acquired property” 


It has been 


clause cov- 


ers all property subsequently acquired by the mort- 


523 (holding that accretion need not 
be shown if an intent is found to pass 
such after-acquired property in the 
mortgage). 

[a] Covenant to execute deeds of 
further assurance does not show an 
intention to include after-acquired 
property. New York Guaranty Trust 
Co. v. Minneapolis, ete., R. Co., 33 
F. (2d) 512 [mod on other grounds 36 
aC OX0 ee 

[b] Covenant to replace equip- 
ment does not evidence an intention 
to cover after-acquired property. 
New York Guaranty Trust Co. v. Min- 
neapolis, etc., R. Co., 33 F. (2d) 512 
Ue on other grounds 36 F. (2d) 

48. New York Guaranty Trust Co. 
Ye Doe Doe, éte.,, R. Co., 36 Bod) 


49. Louisville Trust Co. v. Cincin- 
nati Inclined-Plane R. Co., 91 Fed. 699; 
Parker v. New Orleans, ete., R. Co., 33 
Fed. 693 [aff 143 U. S. 42, 12 SCt 364, 
36 L. ed. 66]; Calhoun v. Memphis, 
etc., R. Co., 4 F. Cas. No. 2,309, 2 Flipp. 
442; Pierce v. Emery, 32 N. H. 484. 
See Farmers’ L. & T. Co. v. Commer- 
cial Bank, 11 Wis. 207 (holding that 
the doctrine that, where a railroad 
company mortgages its entire road 
ard all its franchises, any after-ac- 
quired property will pass to the mort- 
gagee as an incident to the franchise 
of acquiring property cannot be ap- 
plied to a case where several mort- 
gages are given on separate divisions 
of the road). 

50. Central Trust Co. v. Kneeland, 
+38 aan Sosa eel SCtysi, 34 sla, ed. 

[al Inchoate rights.—A railroad 
mortgage covering after-acquired 
property attaches to the company’s 
right to a deed of lands under a con- 
tract to convey, executed after the ex- 
ecution of the mortgage, and contin- 
ues to attach to it as the right grows 
in value, whether the increased value 
arises from payments and improve- 
ments made by the company, or by a 
new consolidated company which took 
the entire property and assumed the 
first company’s debts. Hamlin v. Eur- 
opean, etc., R. Co., 72 Me. 83 


{b] Geasehold.—Barnard y. Nor- 
wich, .etc., R. Co., 2 F. Cas. No. 1,007, 
4 Clitt:) 351. 

[ec] Government subsidy under a 


law enacted after the mortgage was 
entered into does not pass under gen- 
eral terms of a mortgage. Baiz v. 
Coro, ete:, R., ete., Co., 87, N. J. .Eaq- 
438, 101 A 395. 

51. U.S. Mortgage, etc., Co. v. Chi- 
cago, etc., R. Co., 40 F. (2d) 386; Mey- 
er v. Johnston, 53 Ala. 237; Walsh v. 
Barton, 24 Oh. St. 28. 

[a] Rights of mortgagor company 
as lessor of its road under a lease ex- 
ecuted subsequent to the mortgage do 
not pass to the mortgagee as ‘after- 
acquired property,’ covered by the 
mortgage. Moran y. Pittsburgh, ete., 
R. Co., 32 Fed. 878 [app dism 154 U. 


gagor, which comes within the description in the 
mortgage,°° although it is limited to such property.°+ 
While the property which it is intended to include 
should be described with reasonable certainty,*? 


S. 510 mem, 14 SCt 1149 mem, 88 L. 
ed. 1079 mem]. 

[b] Undivided interest.—A mort- 
gage of property afterward to be ac- 
quired for railroad purposes does not 
attach to an undivided interest in a 
tract of land where there is no rail- 
road purpose to which the corporation 
could put it. Chicago, ete., R. Co. v. 
Tice, 232 Ill. 232, 83 NE 818. 

[ec] In connection with ... busi- 
ness.”—A mortgage conveying all 
property that might thereafter be ac- 
quired by the mortgagor for use in 
connection with its business as a rail- 
road corporation contemplates prop- 
erty acquired in connection with the 
operation, not the construction, of the 
railroad. Baiz v. Coro, etc., R., etc., 
Co., 87 N. J. Eq. 438, 101 A 395. 

[a] Government grants not con- 
templated by the parties are not in- 


cluded. New Orleans Pac. R. Co. v. 
Tey 143 U.S. 42, 12 SCt 364) 36 
A) 66; Meyer v. Johnston, 53 Ala. 


237, 64 Ala. 603. 

[e] Property of particular divi- 
sion.—Where there is a covenant in 
a mortgage of a division of a railroad 
that rolling stock will be acquired and 
marked until the amount of rolling 
stock on that division is proportional 
to that of the whole road, if such be 
not acquired, the lien does not attach 
to the other rolling stock of ‘the rail- 
road. U. S. Trust Co. v. Wabash 
Western R. Co., 38 Fed. 891 [app dism 
140. U. S. 703 mem, LL SCEMCS0 TEM 
35 L. ed. 598 mem]. ; 

{f] Statutory mortgage.—(1) Th . 
Pacific Railroad Act: of 1862 (12 Us,8; 
St. at-L. 489 §§ 5, 9), provided for a 
loan of government bonds to the, Kan; 
sas Pacific Railroad Company and im= 
posed on the road a statutory, mort+ 
gage to secure the loan, andthe act of 
March 8, 1869 (15-U. S. St: at.L. 324 § 
D), authorized such company, tostrans- 
fer to the Denver Pacific’: Railroad 
Company its right-of way» between 
Denver and Cheyenne, such portion of 
the line not having been completed, 
and “all the rights and privileges, 
subject to all the obligations, pertain- 
ing to said part of its line.” It was 
held that the Denver road was not 
subject to the mortgage. Denver Pac. 
Re Oo. vi Us Sh 12 Ce Cease (Op And 
after the Kansas Pacific, Railroad 
Company became consolidated with 
the. Union Pacific Railroad, the act of 
May 7, 1878 (20 U. S. St..at L. 58), 
enacted two years before the consoli- 
dation, and providing for the reten- 
tion by the United States of part of 
the earnings of certain roads, had no 
application to earnings of that part of 
the Union Pacific formerly bélonging 
to the Kansas Pacific, as such statute 
relates only to the Union and Central 
Pacific Railroads. Union Pac. R. Co. 
Ve URL S3 el Cth Clii3 53. 

52. Calhoun, v. Memphis, ete. R. 
Coa BE) Cas. Nos 25309752 eli 442; 
Seymour v. Canandaigua, etc., Co:, 
25 Barb. (N. Y.) 284, 14 HowPr Bae 
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general terms may be sufficient,®°? and it has been 
held sufficient to employ such expressions as “con- 
structed and to be constructed,”°* “completed or 
not,”>> or “all property which may hereafter be- 
long to said company and be used as a part of said 
To pass under a general description, how- 
ever, the after-acquired property must ordinarily be 
such as appertains or is appurtenant to the road and 
is necessary to the enjoyment of the franchise or the 
operation of the road,°’ or if it is not such property, 
there must be a special description of it in the mort- 
This does not mean, however, that the prop- 
erty should be property without which the railroad 
could not be operated; but it means all property 
reasonably necessary and convenient to the operation 
of the road, and ineludes such property as the com- 
pany may thereafter deem it best to acquire for the 
most profitable use of the franchises and the greatest 


road.’’56 


58 
gage. 


benefit to the public.°® 


“Property appertaining to or appurtenant.” 
general mortgage of a railroad company embracing 


53. Parker v. New Orleans, etc., R. 
Co., 33 Fed. 693 [rev on other grounds 
143 U. S. 42, 12 SCt 364, 36 L. ed. 66]; 
Buck vy. Seymour, 46 Conn. 156; Bell 
Pepemicaeo; ete., R. Co., 34 La. Ann. 


54. Seymour v. Canandaigua, etc., 
R. Co., 25 Barb. (N. Y.) 284, 14 HowPr 


531. 
Bell v. Chicago, etc., R. Co., 34 
La. Ann. 785. 

56. Buck v. Seymour, 46 Conn. 156. 

57.~ U. S.—Pardee v. Aldridge, 189 
U.S. 429, 23 SCt 514, 47 L. ed. 883 [aff 
24 Tex. Civ. A. 254, 60 SW 789]; New 
York Guaranty Trust Co. v. Minneap- 
olis, ete. R. Co., 36 F. (2d) 747. 
Sater ne eer v. Donovan, 58 Ala. 

Conn.—Boston, ete., Air Line R. Co. 
v. Coffin, 50 Conn. 150. 

Ill.—Chicago, etc, R. 
232 Ill. 232, 83 NE 818. 

Me.—Washington County R. Co. v. 
Canadian Colored Cotton Mills Co., 104 
Me. 527, 72 A 491. 

N. Y.—Seymour vy. Canandaigua, 
ene R. Co., 25 Barb. 284, 14 HowPr 

oily 

Tex.—Shirley v. Waco Tap R. Co., 
78 Tex. 131, 10 SW 543. 

“To be appurtenant, they must be- 
long to or be a part of the principal 
thing to which they are appurtenant.” 
Farmers’ L. T. Co. v. Commercial 
Bank, 11 Wis. 207, 210. 

{a] Particular ‘property held in- 
cluded.—Calhoun v. Memphis, etce., R. 
Co., 4 F. Cas. No. 2,309, 2 Flipp. 442; 
Phillips v. Winslow, 18 B. Mon.: (Ky.) 
431, 68 AmD 729. 

{b] Land outside location.—A 
trust deed by a railroad of its road 
and franchise, as the same was then 
established and improved, or as the 
same might be at any time thereafter 
established and improved, with all 
lands, buildings, and fixtures thereto 
belonging, together with all real es- 
tate belonging to the company, did 
not include after-acquired land iying 
outside the railroad location, or not 
used or available for the operation of 
the railroad, and no after-acquired 
land passed, except such as apper- 
tained to the “railroad” itself as dis- 
tinguished from the railroad company. 
Washington County R. Co. v. Canadi- 
an Colored Cotton Mills Co., 104 Me. 
527, 72 A 491. 

58. New York Guaranty Trust Co. 
v. Minneapolis, etc., R. Co., 36 F. (2d) 
747; Seymour v. Canandaigua, etc., 
R. Co., 25 Barb. (N. Y.) 284, 14-How 
Pr 531; Shirley v. Waco Tap R. Co., 
78 Tex. 131, 10 SW 543. See Calhoun 
v. Memphis, etc., R. Co., 4 F, Cas. No. 
2.309, 2 Flipp. 442 (land not essential 
should be described . particularly) ; 
Bath v. Miller, 51 Me. 341 (holding 
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its road and all after-acquired property appertain- 
ing or appurtenant to the road covers only lands 
which are appurtenant to, and connected with, the 
actual operation of the road;®° and therefore does 
not include lands which do not appertain to, or 
are not so connected with, the road.*! 
er-acquired property clause has been held to include 
a hotel, erected on after-acquired land near a depot 
on the line of the road, for the purpose of an eating 
house and to accommodate employees, passengers, 
and others,®? or land subsequently acquired for a 
right of way,°* or lands purchased with the design 
of using them for railroad purposes, although they 
~ are subsequently found unsuitable for such purpos- 
es and not so used,°* or lands subsequently con- 
tracted for for the purpose of acquiring additional 
facilities for the accommodation of engines and 
cars,®°* or lands over which the road is at the time 


Such an aft- 


located, although the title thereto or right of way 


A 


that, where mortgages were made of a 
line of railroad and an extension of 
such road, treating them as separate 
entities, together with their respec- 
tive properties, including property 
subsequently acquired, the mortgage 


did not cover property subsequently |, 


purchased from the earnings of the 
whole road and belonging to the whole 
road as distinguished from either of 
its component parts). - 

59. Buck v. Seymour, 46 Conn. 156. 
See People’s Trust Co. v. Schenck, 195 
N. Y. 398, 88 NE 647, 133 AmSR 807 
(holding that in such case it is not 
necessary that there should be an im- 
mediate connection with the operation 
of the railroad in order that subse- 
quently-acquired property should be 
deemed comprehended within the 
mortgage, but it is sufficient that it 
is necessary or convenient for the pro- 
motion of travel and the increase of 
the business sought to be created by 
the railroad company). 

[a] “Property 
: . Operation” in a pledge of after- 
acquired property imports more than 
property without which the road could 
not be operated at all. Buck v. Sey- 
mour, 46 Conn. 156. 

[b] Rule applied.—Such a mort- 
gage will take effect upon lands sub- 
sequently contracted for or purchased 
to secure adequate facilities and space 
for engines and car houses and other 
accommodations to which the compa- 
ny at the time had a right and expect- 
ed to build their road, and such en- 
cumbrance will continue, although 
the road is not built to such lands and 
the right to use them in direct con- 
nection with the road without further 
legislative authority has expired. 
Hamlin. v. European, etc., R. Co., 73 
Me. 83. 

[ce] Presumption is that after-ac- 
quired lands are necessary for the op- 
eration of the railroad. Stevens v. 
Watson, 4 Abb. Dec. (N. Y.) 302, 45 
HowPr 104. 

{d] Property held to pass.—(1) 
Land not part of right of way over 
which lessee of mortgagor built new 
transmission lines. Citizens’ Sav., 
ete., Co. v. Cincinnati, etc., Tract. Co., 
106 Oh. St. 577, 140 NE 380. (2) Land 
under water acquired and used in con- 
nection with operation of amusement 
park by mortgagor. People’s Trust 
Co. v. Schenck, 195 N. Y. 398, 88 NE 
647, 138 AmSR 807. (8) Land under 
water adjacent to after-acquired 
property “necessary or convenient for 
use, occupation, operation and enjoy- 
ment of the railroad.” People’s Trust 
Co. v. Brooklyn, ‘ete., R. Co., 121 App. 


. necessary for 


Div. 604, 606, 106 NYS 782. (4) Privi- 
lege to acquire more land. People’s 
Trust Co.:v. Schenck, supra. See New 


therein is not acquired until subsequently,*® or 
lands subsequently conveyed for a right of way 


York, ete., R. Co. v. Aldridge, 135 N. 
Y. 83, 94, 32 NE 50,17 LRA 516 (“The 
right or privilege [to acquire more 
land] conferred by the statute is re- 
garded as appurtenant to the upland 
and vests in the owner thereof’’). 

{e] Property held not to pass.— 
(1) Property of a competing steam- 
ship line purchased for the purpose 
of withdrawing it from competition. 
Morgan v. Donovan, 58 Ala. 241. (2) 
Railroad chairs acquired but never 
used. Farmers’ L. & T. Co. v. Com- 
mercial Bank, 11 Wis. 207. : 

{f] Transmission lines built on 
railroad property by lessee thereof 
(1) become subject to the lien of a 
mortgage as accessions to the prop- 
erty (Citizens’ Sav., etc., Co. v. Cin- 
cinnati;: ete, Tract. Coxe 106) Oh. Est. 
577, 140 NE 380), (2) although the 
contrary has been held of a feed wire 
put on the property by a lessee who 
could have by the terms of the lease 
bound the lessor to install such prop- 
erty and who covenanted to return the 
property in as good a condition as he 
received it (Kansas L. RL COvmve 
Electric R., etc., Co., 116 Fed. 904). 

60. U. S.—Calhoun vy. Memphis, 
etc. R. Co., 4i-B. Cas. No.) 25309; 2 
Flipp. 442. : 

Conn.—Boston, etc., R. Co. v. Coffin, 
50 Conn. 150. 

Mich.—Pere Marquette R. Co. vy. 
Graham, 136 Mich. 444, 99 NW 408. 

Mo.—St. Joseph, ete, R. Co. v. 
Smith, 170 Mo. 327, 70 SW 700. 

N. Y.—Stevens v. Watson, 4 Abb. 
Dec. 302, 45 HowPr 104. 

Wis.—Farmers’ L. & T. Co. v. Fish- 
er, 17 Wis. 114. 4 

61. Pardee v. Aldridge, 189 U. S. 
429, 23 SCt 514, 47 L. ed. 883 [aff 24 
Tex. Civ. A. 254, 60 SW 789]; New 
Orleans, ete., R. Co. v. Union Trust 
Co., 41 Fed. 717; Boston, etc., Air Line 
R. Co. v. Coffin, 50 Conn. 150; Mis- 
sissippi Valley Co. v. Chicago, ete., R. 
Co., 58 Miss. 896, 38 AmR 348; Walsh 
v. Barton, 24 Oh. St. 28. 


62. U. S. Trust Co. v. Wabash, 


‘ete., R. Co., 32 Fed. 480; Omaha, etce., 


R. Co. v. Wabash, etc.; R. Co.,-108 Mo. 
298, 18 SW 1101. But see Mississippi 
Valley Co. v. Chicago, etc., R. Co., 58 
Miss. 896, 38 AmR 348 (holding that, 
where a hotel was not used in connec- 
tion with the railroa‘d, it did not pass 
by the mortgage). 

63. Seymour v. Canandaigua, etce., 
Psion 25 Barb. (N. Y.) 284, 14 HowPr 
v . 

64. Hawkins v. Mercantile Trust, 
etc., Co., 96 Ga. 580, 23 SE 498. 

65. Hamlin v. European, ete. R. 

Pierce v. Milwaukee, ete., R. 


Co., 72 Me. 83. 
66. 
Co., 24 Wis. 551, 1 AmR 208. 
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§§ 678-680] 


and railroad stockyards and houses.*7 On the oth- 
er hand, such a mortgage has been held not. to in- 
clude a tract of land afterward purchased and laid 
out in town lots,®®§ or lands donated by the govern- 
ment in aid of the construction of the road,®® or 
lands obtained for subdivision and sale,’° or a lot 
of woodland lying some distance from the track and 
used to supply wood and timber on the road,’+ or 
property acquired adjacent to depot grounds and 
leased for a barber shop, grocery, and other usages 
entirely foreign to the operation of the road,*? or 
an interest in an elevator constructed jointly with 
another railroad;7* nor does such mortgage embrace 
lands which at the time of the execution of the mort- 
gage the company had no right to accept and which 
are subsequently acquired under the authority of 
the legislature.74 

[§ 679] (bb) Legal or Equitable Interests. 
Words of general description convey property to 
which the mortgagor acquires a full equitable title 
as well as that to which it acquires a legal title. 

[§ 680] (cc) Lines Subsequently Constructed or 
Acquired. A mortgage upon the road and all prop- 
erty, privileges, franchises, ete., acquired and to be 
acquired, will embrace a portion of the road project- 
ed or contemplated at the time of the execution of 
the mortgage but thereafter completed or construct- 
ed,’® notwithstanding a change in the route if it is 
in the general direction authorized,’* and although 
it is completed by a contractor on the company’s 


67. 
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Sigs Joseph, etc., R. Co. v. Smith, / 64 Ala. 603; Elwell v. Grand St., etc., 
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failure to do so.78 Such a mortgage will also em- 
brace a subsequently purchased road or right of way 
which is within the chartered limits of the mort- 
gagor company, and which it might have construct- 
ed if it had not been purchased,’® or an addition 
constructed by a purchaser from the mortgagor.®? 
Similarly such a mortgage may extend to double 
tracks substituted for a single track, although un- 
der a new franchise,** or to a subsequently acquired 
or constructed branch road or spur track,®? al-_ 
though not in contemplation at the time of the mort- 
gage; and may be broad enough to embrace a 
leasehold of another road, subsequently leased to 
be used in connection with its own road,®* but it 
does not include a line of road afterward unau- 
thorizedly constructed®® or purchased;*® nor does it 
cover a lease, of its own road, to which the mortgagee 
was not a party;87 or a separate branch road there- 
after constructed under a special charter,*® or 
amendment of its original charter;*® or a subse- 
quently purchased road which at the time of its pur- 
chase is not connected with the mortgagor’s road.?° 
A mortgage in terms limited to the road then owned 
does not cover an after-acquired line or extension,?* 
although the extension was acquired through the 
exercise of the original franchise.®? A mortgage 
by one railroad company which built part of the 
road and then abandoned its operation does not cov- 
er that part of the road which is completed by an- 
other and separate company;°* nor does a mortgage 


170 Mo. 327, 70 SW 700. 

68. Calhoun v. Memphis, etc., R. 
Co., 4 F. Cas. No. 2,309, 2 Flipp. 442. 

69. New Orleans Pac. R. Co. v. Par- 
ker, 143 U. S. 42, 12 SCt 364, 36 L. 
ed. 66; Shirley v. Waco Tap R. Co., 
78 Tex. 131, 10 SW 543. 

70. Pardee v. Aldridge, 189 U. S. 
429, 23 SCt 514, 47 L. ed. 883 [aff 24 
Tex. Civ. A. 254, 60 SW 789]. 

71. Dinsmore vy. Racine, etc., R. Co., 
12 Wis. 649. 

72. Chicago, etc., R. Co. v. McGuire, 
31 Ind. A. 110, 65 NE 932, 99 AmSR 
249. 

73. Humphreys v. McKissock, 140 
We S304 A SC 7795735) Te. ed. 473; 

74, Meyer v. Johnston, 53 Ala. 237, 
64 Ala. 603. 

75. Wade v. Chicago, etc., R. Co., 
N4A9F US) oats SClU892 . 3 laskmLed. 
755; Central Trust Co. v. Kneeland, 
138 U. S. 414, 34 L. ed. 1014; Toledo, 
etc., R. Co. v. Hamilton, 134 U. S. 296, 
10 SCt 546, 33 L. ed. 905; Boston, etc., 
Air Line R. Co. v. Coffin, 50 Conn. 150. 

{a] Illustration.—Lands pur- 
chased after the mortgage is made 
pass, although the legal title was in 
the president and treasurer of the 
company in their private names, such 
lands having been procured with the 
funds of the company and being held 
in trust for it. Boston, etc., Air Line 
R. Co. v. Coffin, 50 Conn. 150. 

[b] Property acquired by third 
person for company.—Lien of mort- 
gage attaches to right of way acquired 
by construction company for the mort- 
gagor but later sold by it to another 
company. Wade v. Chicago, etc., R. 
Co., 149 U. S. 327, 13 SCt 892, 37 L. ed. 
755. 
Title or interest included generally 
see infra § 684 

76. New York Guaranty Trust Co. 
v. Atlantic Coast Electric R. Co., 132 
Fed. 68 [aff 138 Fed. 517, 71 CCA 41]; 
Central Trust Co. v. Chattanooga, etc., 
R. Co., 89 Fed. 388; Meyer v. John- 
ston, 53 Ala. 237, 64 Ala. 603; Hatry 
v. Painesville, ete., R. Co., 1 Oh. Cir. 
Ct. 426, 1-Oh. Cir. Dec. 238; Texas 
Western R. Co. v. Gentry, 69 Tex. 625, 
8 SW 98. 2 

77. Meyer v. Johnston, 53 Ala. 237, 
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[a] Alteration of plans.—A mort- 
gage upon a projected railroad, de- 
scribing the road according to plans, 
should be enforced against the road as 
built, although the plans are changed 
in favor of persons who have loaned 
money upon the faith of it. Elwell v. 


Grand St., etc., R. Co., 67 Barb. (N. 
Y.) 83. 
78. Dunham v. Cincinnati, etc., R. 


Co., 1 Wall. (U. S.) 254, 17 L. ed. 5384. 

79. Branch y. Jesup, 106 U. S. 468, 
1 SCt 495, 27 L. ed. 279; Central Trust 
Co. v. Washington County R. Co., 124 
Fed. 813; East Alabama R. Co. v. 
Tennessee, etc., R. Co., 78 Ala. 274. 

80.. Hinchman v. Point Defiance 
R. Co., 14 Wash. 349, 44 P 867. 

81. Commercial Trust Co. v. Chat- 
tanooga R., etc., Co., 281 Fed. 856. 

82. Central Trust Co. v.. Washing- 
ton County R. Co., 124 Fed. 813; Coe 
v. Delaware, etc., R. Co., 34 N. J. Eq. 
266; Seymour v. Canandaigua, etc., R. 
oa 25 Barb. (N. Y.) 284, 14 HowPr 
31. ; 

[a] Unprojected branch.—T he 
mortgage covers a branch road from 
the main track which was not laid out 
or even projected at the time of the 
original location, as a legitimate in- 
cident to the main road. Seymour v. 
Canandaigua, etc., R. Co., 25 Barb. (N. 
Y.) 284, 14 HowPr 581. 

[b] Railroad switch track con- 
structed by a lessee at its own ex- 
pense and on its own right of way, 
connecting with the tracks of two 
other railroads in addition to that of 
the lessor, does not become part. of 
the lessor’s property on the termi- 
nation of the lease nor pass under a 
mortgage by the lessor. Farmers’ L. 
& T. Co. v. Toledo, etc., R. Co., 32 F. 
«2d) 11. 

83. Coe v. Delaware, etc., R. Co., 34 
N. J. Eq. 266. 

[a] New branch.—When a mort- 
gage is given by a railroad company 
on its franchises and on its road to be 
thereafter built, and a branch road, 
not in contemplation at the date of 
such encumbrance, is afterward laid 
and built, such branch road will pass 


under such mortgage, subject to the 
burdens put upon it by the company 
in the course, and as incidents, of its 
acquisition. Coe v. Delaware, etc., R. 
Co., 34 N. J. Eq. 266. 


84. Central Trust Co. v. Kneeland, 
1388 :U.,S..414, 11 SCt 357,34. E35 ede 
1014; Guaranty Trust Co. y. Atlantic 


Coast Electric R. Co., 138 Fed. 517, 


71 CCA 41 [aff 132 Fed. 68]; Barnard 


v. Norwich, etc., R. Co., 2 F. Cas. No. 
1,007, 4 Cliff. 351. See Columbia Fi- 
nance, etc., Co. v. Kentucky Union R. 
Co., 60 Fed. 794, 9 CCA 264 (holding 
that a railroad mortgage covering 
“all the corporate rights, privileges, 
franchises, and immunities, and all 
things in action, contracts, claims, 
and demands of the said party of the 
first part, whether now owned or here- 
after acquired in connection, or relat- 
ing to the said railroad,’ is, sufficient 
to include a_ subsequently acquired 
lease of a belt railway whereby the 
company acquired access to a city at 
one of its terminals). 

85. Hodder v. Kentucky, 
Cosa tl Meds 493: 

86. Hodder v. Kentucky, etce., R. 
Co., supra. 

87. Moran v. Pittsburgh, etce., R. 
Co., 32.Fed. 878 [app dism 154 U. S. 
510 mem, 14 SCt 1149 mem, 38 L. ed. 
1079 mem]. 

88. Meyer v. Johnston, 53 Ala. 237, 
64 Ala. 603. 

83. Alexandria, etc., R. Co. v. Gra- 
ham, 31 Gratt. (72 Va.) 769. 

90. Murray v. Farmville, etce., R. 
Co., 101 Va. 262, 43 SE 5538. 

91.. Louisville. Trust. Co. v. Cin- 
cinnati Inclined-Plane R. Co., 91 Fed. 
699. 

{a] Extension as appurtenance.— 
The clause “all the rights, easements, 
incidents, and appurtenances unto 
the hereby-granted premises belong- 
ing or in any wise appertaining” does 
not include extensions of line. Lou- 
isville Trust Co. v. Cincinnati In- 
clined-Plane R. Co., 91-Fed. 699, 702. 

92.. Louisville Trust Co. v. Cincin- 
nati Inclined-Plane R. Co., supra, 

93. Smythe v.. Chicago, ete, R. 
Co.,--22 F.-Cas.- No.- 13,135. -Chicago, 
etc., R: Co. y. Lowenthal, :93 Il]. 433. 


eter oR: 
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of the main line from one terminus to another and 
the franchises acquired and to be acquired pertain- 
ing to that line, cover lands and franchises there- 
after acquired through an extension of the road be- 
yond one terminus, since the extension is not a part 
of the main line, or pertaining thereto, although ac- 
quired to be used in connection therewith.®# 

The mortgage may cover additions 
made after a consolidation with other companies®® 
and change of name,®® even-though a successor be 
not mentioned in the mortgage;°* but the mortgage 
will not extend to a line of railroad, not within the 
charter limits of the mortgagor, subsequently ac- 
quired by a consolidated company of which it be- 
New construction by a suc- 


Consolidation. 


comes a constituent.?® 
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[§ 681] 


cessor, under a new franchise made possible by the 


94. Randolph v. New Jersey West 
Line R. Co., 28 N. J. Eq. 49. 

95. Meyer v. Johnston, 53 Ala. 237, 
64 Ala. 603. See Commercial Trust 
Co. v. Chattanooga R., etc., Co., 281 
Fed. 856 (stating that the mortgage 
extends to an addition made by a suc- 
cessor in title); Compton v. Jesup, 
68 Fed. 268, 15 CCA 397 (holding that 
the divisional mortgages were intend- 
ed to cover legitimate accrétions to 
the consolidated road). 

96. Meyer v. Johnston, 64 Ala. 603. 

97. Commercial Trust Co. v. Chat- 
tanooga’ R:, ete.’ Co. 281-> Med: 856; 
Citizens’ Sav., etc., Co. v. Cincinnati, 
etc., Tract. Co., 106 Oh. St. 577, 140 NE 
380. 

98. Commercial Trust Co. v. Chat- 

tanooga R., etc., Co., 281 Fed. 856; 
Citizens’ Sav., ete., Co. v. Cincinnati, 
‘etc.; Tract. Co., 106 Oh. St. 577, 140 NE 
380. - See Railway Steel Springs Co. 
v. Chicago, ete., R. Co., 246 Fed. 338 
(holding that the mortgage of a con- 
stituent company did not extend to 
property acquired in another state by 
f@ consolidated company or over sub- 
sSequently-acquired lines). 
‘ <a] Rule applied.—Where a pur- 
chaser of the mortgagor’s railroads 
later builds one road anid buys an- 
other, such additions, not being in the 
usual course of growth or extension, 
do not pass under the mortgage. Mis- 
sissippi Valley Trust Co. v. South- 
ern Trust Co., 261 Fed. 765. 

99. Commercial Trust Co. v. Chat- 

pune oke: R:, etc., Co., 281 Fed. 856. 
U. S-—Pennock v. Coe, 23 How. 
117, 16 L. ed. 486; New York Guaranty 
Trust CONaY,, Minneapolis, eter a CO., 
36 F. (2d) 747; Peeples Vv. ‘Georgia 
Trust Co., 256 Fed. 627, 167 CCA 657; 
Manhattan Trust Co. v. Sioux City, 
etc., R. Co., 68 Fed. 72 [aff 77 Fed. 82, 
23 CCA 30]. See Louisville Trust Co. 
vy. Cincinnati Inclined-Plane R. Co., 91 
Fed. 699 (holding that a mortgage 
by a railroad company in Ohio, where 
the power exists, under the law, to 
mortgage  after-acquired property, 
which, although it contains no after- 
acquired property clause in terms, in- 
cludes the railroad and rolling stock, 
and all the tolls, incomes, issues, and 
profits to accrue from the same or 
any part thereof, extends to and cov- 
ers also future-acquired rolling stock 


mortgaged, and without which the 
Ala.—Méyer v. Johnston, 
ith. BY, 
Mon. 431, 68 AmD 729. 
Mass.—Howe v. Freeman, 14 Gray 
Pa.—Philadelphia, etc., 


and equipment purchased for, and 
needed in the operation of, the road 
income covered by the mortgage could 
not be earned). 
53 Ala. 
237, 64 Ala. 603. 
Ky.—Phillips v. Winslow, 
Me. —Morrill -v. Noyes, 56 Me. 458, 
96 AmD 486. 
566 [rev on other grounds 24 How. 
CUMS!) 450; 16 L. ed. 749 
R= Col vs 
Woelpper, 64 Pa. 366, 3 AmR 596. 
[a] Possession by mortgagee un- 


necessary.—Cars subsequently pur- 
chased by the corporation were in- 
cluded in the mortgage, although the 
mortgagees had not taken possession 
for foreclosure. Howe v. Freeman, 
14 Gray (Mass.) 566 [rev on other 
Pe 24 How. (U. S.) 450, 16 L. ed. 

2. Platt v. New York, etc., R. .Co., 
9 App. Div. 87, 41 NYS 42 [aff 153 N 
Y. 670 mem, 48 NE 1106 mem]. See 
Scott. v.. Clinton, “ete:, Ri Co.) 24. EY 
Cas. No. 12,527, 6 Biss. 529 (holding 
that the rule that an after-acquired 
property clause embraces property 
when it is acquired by the company is 
not changed by the Illinois constitu- 
tion of 1870 which declares that roll- 
ing stock and movable property shall 
be personalty). 

[a] Electrical apparatus.—Where 
a steam railway company mortgages 
electrical apparatus to be used in the 
electrification of its present road, 
such apparatus is covered at the time 
of acquisition or construction. Hinch- 
man v. Point Defiance R. Co., 14 Wash. 
349, 44 P 867. 

3. Mercantile Trust, etc., Co. v. 
Roanoke, etc., R. Co., 109. Fed. 3. 

[a] Track laid on land of another 
company.—Where a railroad company 
furnishes the ties and rails and lays 
a spur track upon a roadbed owned 
by another, under an agreement be- 
tween them, such track does not be- 
come a part of the realty, as between 
the parties, but remains the property 
of the company, and passes by a sale 
under a mortgage previously given by 
it, covering after-acquired property. 
Mercantile Trust, etc., Co. v. Roanoke, 
etc.,. Rs Co.,. 109 Fed. 3: 

4 Weetjen v. St. Paul, etc., R. Co., 
4 Hun (N. Y.) 529. 

5. Phillips v. Winslow, 18 B. Mon. 
(Ky.) 431, 68 AmD 729. See Dunham 
v. Earl, 8 F. Cas. No. 4,149 (holding 
that a mortgage expressly including 
all after-acquired personal property 
covers fuel collected and stored by 
the company for the use of its en- 
gines). But see Bath v. Miller, 53 
Me. 308 (where a railroad company by 
virtue of an act of the legislature 
mortgaged not all of the property 
“then” owned by both the new and old 
portions of the road, but “all the prop- 
erty of said extension subsequently 
to be acquired,” it was held that wood 
Subsequently purchased with the 
earnings and for the use of the whole 
road and not belonging exclusively 
to the extension would not pass by the 
mortgage, and might therefore be at- 
tached). 

6. Ludlow v. Hurd, 1 Disn. 522, 12 
Oh. Dec. (Reprint) 791. 

{a] Furniture not in use.—A mort- 
gage by a railroad company of its 
stock, materials, and every other kind 
of personal property which shall be 
used for operating such railroad does 
not profess to cover railroad chairs 
afterward bought by the company, but 
which were never used. Farmers’ L. 


[$§ 680-681 


surrender of the mortgagor’s franchise, does not 
pass under the mortgage, even though such surren- 
der might subject the successor to an action by the 
bondholders for waste.°® 

(dd) Rolling Stock, Track, Rails, and 
Other Personal Property. Where the terms of the 
mortgage are sufficient to show such intention, a rail- 
road mortgage will attach, in equity, to after-ac- 
quired rolling stock, as soon as it is acquired and 
placed upon the road;* and this rule applies to other 
types-of personal property,” as tracks,® 
office furniture,® and other supplies and personalty 
incident to and indispensable to the use and enjoy- 
ment of other property conveyed. 
gage covers repairs,® replacements,® and additions 


rails,* fuel,® 


Such a mort- 


& T. Co. v. Commercial Bank, 11 Wis. 
207, 15 Wis. 424, 82 AmD 689. 


7. Ky.—Phillips v. Winslow, 48 18%, 


Mon. 431, 68 AmD 729. 
pene H.—-Pierce v. Emery, 32 te 18% 

N. Y.—Platt v. New York, etc., R.~ 
Go., 92 ADD. Divs 87, 41 NYS 42 Laff 
17 Misc. 22, 39 NYS 871, and aff 153: 
N. Y. 670 mem, 48 NE 1106 mem, 154 
N. Y. 742 mem, 49 NE 1103 mem]. 

Oh.—Coe v. Peacock, 14 Oh. St. 187. 

Ont.—Lanark v. Cameron, 9 U. C. C. 
sete al ey: 

8. Mississippi Valley Trust Co. v. 
Southern Trust Co., 261 Fed. 765;. 
Strang v. Montgomery, etc., R. Co., 23 
F. Cas. No. 13,523, 3 Woods 613; Ham- 
lin v. Jerrard, 72 Me. 62. 

9. Mississippi Valley Trust Co. v. 
Southern Trust Co., 261 Fed. 765; 
Strang v. Montgomery, etc., R. Co., 
23 F. Cas. No. 13,523, 3 Woods 613. 
But see Louisville Trust Co. v. Cin- 
cinnati Inclined-Plane R. Co., 91 Fed. 
699 (holding that a clause in a mort- 
gage by a railroad company covering 
“all and singular, the cars and rolling 
stock . . of said company”’ cannot 
be extended by construction to include 
any more than the cars and rolling 
stock then owned by the mortgagor). 

[a] Illustration.—A mortgage 
which in terms covers “all the follow- 
ing, present, and in future to be ac- 
quired property” of the railroad com- 
pany, naming in the description of 
such property its engines, cars, and 
machinery, covers not only cars, en- 
gines, and machinery in existence at 
the date of the mortgage but such as 
are to take their place and are subse- 
quently added to them by the com- 
Shaw v. Bill, 95 U. S: 10, 24 L. 


[bl]. “Replacement of rails.—A re- 
placement of rails with funds se-. 
cured by a later mortgage does not 
affect the rights of a prior mortgage, 
and the lien of the prior after-ac- 
quired property mortgage attaches to. 
the replacement. Mississippi Valley 
Trust Co. v. Southern Trust Co., 261 
Fed. 765. 

[c] Use of old car after replace- 
ment.—A mortgage upon the rolling 
stock of a railroad provided that new 
equipment purchased to replace that 
which was worn out and unfit for use 
should be subject to the mortgage. A 
receiver having been appointed, he 
petitioned for permission to purchase 
a new freight car, alleging that the 
one now in use could not be repaired 
so as to be safe, and that it was en- 
tirely worn out, and it was held that a 
car so purchased was subject to the 
lien of the mortgage, even though the 
old freight car was repaired and again 
used. Wilmington, etc., Nat. Bank v. 
Wilmington, etc., R. Co., 9 Del. Ch. 
258, 81 A 70. 

[a] cionee of gauge.—The lien of 
a mortgage upon rolling stock is not 
lost by its gradual withdrawal as it 
needs repairs and its change to fit.a 
new gauge contemplated, although the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,” 
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or betterments to the mortgaged property.’° That 
rolling stock is a fixture and passes regardless of an 
after-acquired property clause, by the doctrine of 
accession, has been held,'! but on the other hand it 


has been held that rolling stock retains its charac- - 


ter as personalty and does not pass under a real 
estate mortgage.‘? A mortgage, although in terms 
covering after-acquired rolling stock, does not at- 
tach to rolling stock temporarily placed upon the 
road under a contract with the company then oper- 
ating it. 

Consolidation. It has been held that the mort- 
gage of the property of one railroad corporation, 
which was thereafter consolidated with another, did 
not extend ‘to equipment acquired after the consol- 
idation,!* although the contrary has been held where 
the equipment was acquired to replace that mort- 
gaged by one of the constituents.1° 

[§ 682] (ee) Earnings, Income, and other Funds.‘® 
A mortgage of the future earnings of the road does 
not embrace the proceeds of a subsequent exten- 
sion constructed under authority of an amendment 
to the company’s charter, as against attaching ered- 
itors of such. proceeds,’ but ordinarily the mort- 
gagee’s security extends to income subsequently ac- 
cruing, even after default.1* When a railroad mort- 
gage purporting to cover net income or earnings 
specifies the lines from which such income is to be 
derived, the lines so described constitute the income 
fund pledged,?® and in ascertaining the net income 
the company cannot charge against the income of 
such lines the expenses or losses incurred in operating 
additional after-acquired lines.?° A grant of the in- 
come and power over the income after default does 
not carry with it any other property,?+ and where 


stock upon the road was kept up or equipment do not constitute 


improved at the same time. Hamlin | tenances” to a railroad). 
v. Jerrard, 72 Me. 62. : 13. 

fe] Property not replacement.—A i4. 
mortgage containing the words: “And |cago, ete., R. Co., 


all other personal property belonging 
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Hardesty v. Pyle, 15 Fed. 778. 

Metropolitan Trust Co. v. Chi- 
253 Fed. 
CCA 348 [certiorari den 248 U. S. 586 20. 
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the mortgagor is entitled to the rents and income of 
the property until default, the interest accruing on 
an award for damages to the property goes te the 
mortgagor until default.22, Municipal bonds issued 
to aid in the building of the road are not embraced 
in the general terms of an after-acquired property 
mortgage, 23 but such a mortgage covers a payment 
meee toa railroad company for damages caused by 

a city in raising a certain grade.** 

Consolidation. Where a consolidated company, 
successor to the mortgagor, sold mortgaged equip- 
ment, and placed the money in the general treasury 
of the company, such funds were held not subject 
to a lien in favor of the mortgagee.?° 

[§ 683] (g) Estoppel of Mortgagor and Mortga- 
gee.*°° The estoppel of the mortgagor and mortga- 
gee to a railroad mortgage to dispute title is regu- 
lated by the rules governing mortgages generally.?* 
The mere fact that a subsequent mortgage declares 
that it is subject to certain prior mortgages given 
by the railroad company and that they are superior 
liens on the property therein described does not es- 
top the company from denying that such prior mort- 
gages embraced certain property covered in the sub- 
sequent mortgage. An erroneous recital of the 
resolution of the directors authorizing the execution 
of a mortgage does not estop the mortgagee:to show 
the correct resolution authorizing a mortgage of 
after-acquired property.”? 

[§ 684] (38) Title or Interest Conveyed. A mort- 
gage executed by a railroad company, like other 
mortgages,®° unless restricted to some particular in- 
terest or estate, conveys all the title or interest, le- 
gal or equitable, which the company then has in the 
property therein described.*+ 
and “all the tolls, incomes, issues,. 


and profits to accrue from the same or 
any part thereof,’ income so covered 


“appur- 


868, 165 | inal property). 
Spies v. Suisse o, ete., R. Co., 40. 


Fed. 34. 6 LRA 


A railroad’s mortgage: 


was. held to be restricted to the orig-- 


to said company, as the same now is 
in use by said company, or as the same 
may be hereafter changed or renewed 
by said company,’ does not embrace 
certain machinery for “burnetizing”’ 
ties and timber so as to render them 
more durable, which machinery was 
not in existence at the time of the 
mortgage, and took the place of noth- 
‘ing that was therein specified. Brain- 
erd v. Peck, 34 Vt. 496. 

10. Peeples v. Georgia Trust Co., 
256 Fed. 627, 167 CCA 657; Hamlin v. 
Jerrard, 72 Me. 62. 

11. Farmers’ L. & T. Co. v. Hend- 
rickson, 25 Barb. (N. Y.) 484. See 
Hamlin v. Jerrard, 72 Me. 62 (holding 
that repairs and improvements made 
upon rolling stock, by a company 
which has acquired control of the road 
after the mortgage, are in the nature 
of accessions to a mortgaged chattel, 
and subject first to the mortgage that 
has priority of time); Philadelphia, 
etc., R. Co. v. Woelpper, 64 Pa. 366, 3 
AmR 596 (stating that the mortgage 
could operate on after-acquired roll- 
ing stock on the theory that it. was a 
natural accretion or accession to the 
railroad); Ahearn v. New York Trust 
Co.,' 42 Can. S. C. 267 (holding that 
cars, Sweeper, and town wagon were 
affixed and the mortgagee took, al- 
though there was no regular after- 
acquired property clause in the mort- 


gage). 
12. Hoyle v. Plattsburgh, etc., R. 
"CO,, baON. Y..'014, 15 AmR 575." See 


New York Guaranty Mm TRast i COnmevs 
Minneapolis, etc., R. Co. 36 F. (2d) 
_ 747 (holding that rolling stock and 


Hoknessey &GSISCKT 884) 


mem, 39 SCt 184 mem, 638 L. ed. 434 
mem]. 

15. Wilmington, ete., Nat. Bank v. 
Wilmington, ete., R. Co., 9 Del. Ch. 
258, 81 A 70; Hamlin v. Jerrard, 72 
Me. 62. See New York Guaranty 
Trust Co, v. Minneapolis, etc., R. Co., 
33 F. (2d) 512 [mod on other grounds 
36 F. (2d) 747] (holding that, where 
the purchasing railroad company as- 
sumes the obligations of the mort- 
gagor, a covenant to maintain and re- 
place had the effect of attaching the 
lien to equipment acquired by the 
new company). But see Metropolitan 
Trust Co: v. Chicago, ete., R. Co., 253 
Fed. 868, 165 CCA 348 [certiorari den 
248 U. S. 586 mem, 39 SCt 184 mem, 63 
L. ed. 434 mem] (holding a mortgage 
on the property of one constituent rail- 
road company, _ which was thereafter 
consolidated with another, not to ap- 
ply by virtue of the replacement cove- 
nants to equipment purchased by the 
consolidated company to replace 
eduipment originally owned by such 
constituent company). 

16. In absence of after-acquired 
property clause see supra § 675. 

17, Alexandrias eter. R. Co. Vv. 
Graham, 31 Gratt. (72 Va.) 769. 

1 7.Central- Trust “Cor ve -Chatta- 
nooga, etc., R. Co. 94° Hed: 2°75, 36 
CCA 241. 

19. Spies v. Chicago, etc., R. Co., 
40 Fed. 34, 6 LRA 565. See Louisville 
Trust Co. v. Cincinnati Inclined-Plane 
R. Co., 91 Fed. 699, 701 (where the 
mortgage covered ‘‘the railways, rails, 
bridges, and real estate . . . be- 
longing to or held by said company,” 
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21. New York Guaranty Trust Co. 
4; aUiniieavone) ete, uR..€o.; 36, R aG2as) 


22. Central Trust Co. v. Morton 
Trust Co.,,.200 N. Y..577, 93: NEV 975; 

23. Smith v. McCullough, 104 U. S.. 
25, 26 L. ed. 637. See Morgan County 
v. Thomas, -76 Ill. 120 (holding that, 


where a trust deed executed by a rail-- 
road company, covering its road, fran-- 


chises, and property, present and’ 


| prospective, to secure the payment of. 


its bonds, does not mention corporate 
subscriptions made to its capital 
stock, the purchasers thereunder ac- 
quire no claim to county bonds. is- 


sued pursuant to a county subscrip-- 
tion .to the capital stock of the com- 


pany). 
24. Central Trust Co. 
Trust Co., 200 N. Y. 577, 98 NE 975. 
25. Metropolitan Trust Co. v. Chi- 
cago, etc., R..Co., 253 Fed. 868, 165 
CCA 348 [certiorari den 248 U. S. 586 


mem, 39 SCt 184 mem, 63 L. ed. 434’ 
mem]. 
26. Estoppel of company to assert: 


invalidity of mortgage see supra § 661. 
27. Estoppel by mortgage general- 
ly see Hstoppel §§ 27, 33. 
28. 


689. 
29. Hatry v. Painesville, ete. R. 
Soe 1 Oh: Cir. Ct. 426, 1 Oh, Cir Dec. 


30. See Mortgages §§ 393-397. 

31. Toledo, etc., R. Co. v. Hamil- 
ton, 13:4 UW) S.1:296, 10*SCt 546; 33m: 
ed. 905; Hatry v. Painesville, etc., R. 


v. Morton. 


Farmers’ L. & T. Co. v. Com-- 
mercial Bank, 15 Wis. 424, 82 AmD: 
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of its lands is a mortgage of the fee, although words 
of inheritance are lacking,®? if other circumstances 
show an intention to mortgage the fee.*3 

[§ 685] (4) Debts and Obligations Secured* 


In General. 


given by railroad companies.?°® 


rE°% 


ex LyOhbs Cire Ct,426, 10h. Cir.) Dec. 


32. Coe v. New Jersey Midland R. 
Co., 31 N. J. Eq. 105 [mod on other 
grounds 34 N. J. Eq. 266]; Randolph 
v. New Jersey West Line R. Co., 28 
N. J. Eq. 49. 

33. Coe v. New Jersey Midland R. 
Co., 31 N. J. Eq. 105 [mod on other 
grounds 34 N. J. Eq. 266]; Randolph 
v. New Jersey West “Line R. Co., 28 
N. J. Eq. 49. 

[a] Covenant for further assur- 
ance coupled with power in the trus- 
tees to sell and convey a fee held evi- 
dence that the fee in the land was 
included in the mortgage. Coe v. 
New Jersey Midland R. Co., 31 N. J. 
Eq. 105 [mod on other grounds 34 N. 
J. Eq. 266]. 

{b] Grant to trustees as joint ten- 
ants and authority to sell and convey 
a fee on default is evidence that the 
mortgage passed a fee in the land ifa 
fee was needed. Randolph v. New 
Jersey West Line R. Co., 28 N. J. Ea. 
49 


34. See Mortgages §§ 344-390. 

35. See Corporations § 2682. 

36. See cases infra this section; 
and § 686. 

37. Vose v. Bronson, 6 Wall. (U. 
S.) 452, 18 L. ed. 846; Meissner v. 


Ogden, etc., R. Co., 65 Utah 1, 233 P 
569. 


[a] Certain notes convertible into 
bonds to be issued under mortgage at 
the option of the railroad company 
were not, under the terms of the mort- 
gage and the agreement under which 
the notes were issued, secured by the 
mortgage. Meissner v. Ogden, etc., R. 
Cos, 65 Utah 2, 233 P' 569. Buti see 
Barker v. Utah-Idaho Cent. R. Co., 57 
Utah 494, 195 P 635 (where, in a case 
in which the same notes were in- 
volved, the court, in passing on a de- 
murrer to an answer to enforce such 
notes, said that the convertible notes 
were secured by the mortgage). 


38. Mason v. York, etc., R. Co., 52 
Me. 82. 
39. See statutory provisions. 


{a]- INustration.—A mortgage to 
secure the payment of certain bonds 
and coupons did not secure the claim 
of an indorser of notes of the com- 


pany. Mason v. York, etce., R. Co., 
52 Me. 82. 
[a] Ascertaining amount of in- 


debtedness.—(1) Under L. (1876) ¢ 
236, applicable to the Eastern Rail- 
road Company, the value of collateral 
security held by a creditor should be 
deducted from the amount of his in- 
debtedness in determining the amount 
for which certificates of indebtedness 
should be issued. Merchants’ Nat. 
Bank v. Eastern R. Co., 124 Mass. 518. 
(2) Where, in such case, the indebted- 
ness was secured by a bond of an- 
other corporation guaranteed and in- 
dorsed by the railrodd company, the 
value of such bond without the in- 
dorsement and guaranty of the bond 
was the amount to be applied in re- 
duction of the debt. Merchants’ Nat. 


General rules as to what debts or obli- 
gations are secured by mortgages,** including rules 
as to corporate mortgages,®> apply to mortgages 
A mortgage cannot 
be enlarged so as to secure claims not secured by 
So, where the mortgage in terms secures an 
indebtedness of a specified class or kind, it cannot 
be made to cover obligations or liabilities not fall- 
ing within the designated class.*° 
utes authority has been given to make a mortgage 
to secure certificates of indebtedness to be delivered 
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(a) 


By some stat- 


Bank v. Eastern R. Co., supra. (3) 
Under such statute, where, as col- 
lateral security for a note of the rail- 
road company, a creditor held other 
notes, he was not entitled to a certifi- 
cate of indebtedness for the amount 
of all the notes. Merchants’ Nat. 
Bank v. Eastern R. Co., supra; Third 
Nat. Bank v. Eastern R. Co., 122 Mass. 
240. (4) Nor could such creditor be 
permitted to sell the collateral se- 
curity and take a certificate of in- 
debtedness for the balance after ap- 
plying the proceeds of such security. 
Merchants’ Nat. Bank v. Eastern R. 
Co., supra; Third Nat. Bank v. East- 
ern R. Co., supra. 

[b] Gaches.—A creditor who held 
collateral security for his debt, who 
delayed in presenting his claim more 
than five years after the time when, 
by the terms of L. (1876) c 236, ap- 
plicable to the Eastern Railroad Com- 
pany, the claims were to be made up 
as cash, and who received interest at 
a rate higher than creditors who had 
received certificates of indebtedness 
under the mortgage, lost his right to 
demand a certificate of indebtedness 
although no time for presentation of 
claims was specified in the statute. 
Hamor v. Eastern R. Co., 133 Mass. 
35. 

40. Day v. Ogdensburgh, etc., R. 
Co., 107 N. Y. 129, 15 NE 765; Atwood 
v. Shenandoah Valley R. Co., 85 Va. 
966, 9 SE 748. 

[a] Interest on income bonds.— 
Where first consolidated mortgage 
bonds and income mortgage bonds are 
issued, only the principal of the lat- 
ter being secured by the mortgage, in- 
terest being payable out of the net 
earnings as determined by the direc- 
tors, such income bondholders have 
no lien on the road for the payment 
of the interest and are bound by the 
decision of the directors, Day v. Og- 
densburgh, etc., R. Co., 107 N. Y. 129, 
15 NE 765. ; 

41. St. Louis, etc., R. Co. v. Guar- 
anty Trust Co., 205 N. Y..609 mem, 99 
NE 162. 

[a] Refunding bonds.—(1) Where 
a mortgage made by a railroad com- 
pany to a trustee to secure an issue 
of refunding bonds provided that re- 
funding bonds of a specified amount 
should be set apart to take up certain 
underlying bonds which were specifi- 
cally designated, and that whenéver 
the railroad company should tender 
to the trust company, whether before 
or after the maturity thereof, or the 
payment thereof, any of the underly- 
ing bonds, with all the unmatured cou- 
pons thereunto belonging, the trust 
company should, in exchange there- 
for, certify and deliver to the railroad 
company refunding bonds of a, face 
amount equal to the face amount of 
the underlying bonds so received by 
the trust company, and that any re- 
funding bonds, which should no long- 
er be required to be reserved for is- 
sue and delivery in exchange for, or to 
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to creditors in exchange for existing debts and ob- 
ligations to an equal amount as the same shall be as- 
certained and liquidated.*® 

[§ 686] (b) Bonds and Coupons. 
bonded indebtedness is secured by,*° or what bonds 
may be issued under,*! a railroad mortgage depends 
in general on the terms of the mortgage, construed 
in connection with the company’s charter or gov- 
erning statutes and the circumstances attending the 
execution of the mortgage.*? 
gage purports to secure certain coupons and bonds 
and substantially describes the same, it will secure 
the debt evidenced thereby,** although the coupons 
and bonds were irregularly issued.*# 
prior to the date of the mortgage are secured there- 


What bonds or 


Thus, where the mort- 


So bonds dated 


take up at or before maturity, the un- 
derlying bonds, might be certified, is- 
sued, and delivered by the trust com- 
pany to the railroad company for 
various designated purposes after 
certain other of the refunding bonds 
reserved for such designated purposes 
under another provision of the mort- 
gage Should have been issued or set 
apart, it was not the judgment of the 
railroad company’s officers which was 
to determine the question of the 
necessity or practicability of retiring 
the underlying bonds before their ma- 
turity. St. Louis, ete., R. Co. v. Guar- 
anty Trust Co., 205 N. Y. 609 mem, 99 
NE 162. (2) In such case, until all 
of the outstanding underlying bonds 
enumerated were taken up, the 
amount of refunding honds necessary 
for that purpose could not be released 
from the express limitations of the 
mortgage, and no portion of such re- 
funding bonds could be used for the 
designated purposes, even though 
such underlying bonds would mature , 
at a time subsequent to the maturity 
of the refunding bonds. St. Louis, 
ete., R. Co. v. Guaranty Trust Co., 
supra. (3) The fact that the railroad 
company had made every reasonable 
effort to retire the outstanding under- 
lying bonds did not affect the fore- 
going construction. St. Louis, etc., R. 
Co. v. Guaranty Trust Co., supra. (4) 
In such case a way was left open for 
the railroad company to release re- 
served refunding bonds, in the event 
that underlying bonds, maturing at 
dates subsequent to the date of ma- 
turity of the refunding bonds, should 
be extinguished otherwise than by the 
use of the refunding bonds. St. 
Louis,-ete., R. Co. v. Guaranty Trust 
Co., supra. 

42. Blackburn v. Selma, etc., R. 
Co., 3 F. Cas. No. 1,467, 2 Flipp. 525; 
Gibbes v. Greenville, etce., R. Co., 13 
S. C. 228; Atwood v. Shenandoah Val- 
ley R. Co., 85 Va. 966, 9 SE 748. 

{a] Where the state guarantees 
bonds of railroad company issued in 
exchange for its outstanding mort- 
gage bonds; with the provision that 
the bonds so taken up should stand 
as security to the state until all the 
bonds secured by mortgage should be 
retired, the state was entitled to the 
benefit of the mortgage as regards the 
mortgage bonds taken up so long as 
any of such bonds remained outstand- 
ing. Gibbes v. Greenville, etc., R. Co., 
13° S.C. 228, 

[b] Salaries of the officers of the 
railroad company are a necessary part 
of the expenses of construction of the 
road and may be paid out of the con- 
struction fund or with the bonds to 
be used to raise construction funds, 
unless restricted by the charter. 
Blackburn v. Selma, ete., R. Co., 3 F. 
Cas. No. 1,467, 2 Flipp. 525. 

43. Mason v. York, etc., R. Co., 52 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


by where they are clearly described in the mortgage 
and there is nothing in the mortgage inconsistent 
with the fact that they had been executed prior to 
the mortgage.*®> The general rule applicable to the 
construction of contracts that the contract will be 
given a reasonable construction, if that is possible,*® 
has been applied in determining what bonds may be 
issued under a mortgage,*7 and even in the absence 
of specific authorization for the issuance of bonds 
for a certain purpose, such purpose may be found 
. to be included in a general authorization contained 
in the mortgage.*8 Where there is doubt or am- 
biguity as to whether certain bonds are secured by 
a particular mortgage, parol evidence has been re- 
ceived to remove such doubt,*® as for example, evi- 
dence that no bonds were executed or issued other 
than those it is claimed the mortgage secures.°° If 
it clearly appears from the evidence that the bonds 
in question are the ones referred to in the mort- 
gage, ordinarily this is sufficient to show that they 
are the bonds secured.5! A mortgage executed to 
secure bonds issued for a certain purpose does not 
secure bonds issued for a different purpose or bonds 
illegally issued,®? except as bona fide holders for 
value and without notice may be entitled to protec- 
tion.°? Where a statute authorizes a general mort- 
gage for the benefit of creditors but contains no 
provision for contingent liabilities, bonds of an- 
other company indorsed and guaranteed by the 
mortgagor company, but not yet due, are not coy- 
ered by the security of such mortgage.°* Where a 
mortgage provided for the retirement of certain 
bonds without providing for the manner of effect- 
ing such retirement, it was held that the mode of 
retirement was in the discretion of the company,*® 
and in order for a bondholder to participate in the 
security of the mortgage, he must comply with the 
terms dictated by it.°° 

[§ 687] f. Control and Disposition of Property by 
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gor of a railroad, if permitted to remain in posses- 
sion and control of the property, may execute a 
lease of part of the real property covered by the 
mortgage,°* but this authority terminates upon the 
breach of the conditions of the mortgage.°8 

i§ 688] g. Qualification, Tenure, Removal, and 
Selection of New Trustee—(1) In General. In ac- 
cordance with general rules,°® in the absence of spe- 
cial provision in the mortgage or deed of trust, a 
trustee, once having assumed his office, is morally 
and legally bound to continue in the performance of 
his duties until discharged by an order of the court 
of chancery,°® or by the unanimous consent of the 
cestuis que trust,°+ which, in case a number of the - 
cestuis que trust are under a disability, can be had 
only through the agency of a court of equity.°? Some 
mortgages, however, recognize the right of a trustee 
to resign.°* As a rule the trustees will not be dis- 
charged from part of the trust;** nor will they be 
discharged until the trust is fully performed where 
the interests of the cestuis que trust require the con- 
tinuance of the trust.°° Mortgages or deeds of trust 
generally contain provisions as to the existence and 
effect of vacancies in the office of trustee,*® and it 
has been laid down that, as the trustee’s duties are 
personal in their character and incapable of dele- 
gation, the office becomes vacant by his voluntarily 
removing to, and becoming a resident of, a foreign 
country.°? But a citizen of the United States may 
act as trustee in any state in the Union.** Ordina-. 
rily under the terms of the mortgage or deed of trust, 


. upon the vacancy of a trusteeship all the trustee’s es- 


tate, right, interest, power, and control are divested 
and cease,®® and the trust estate vests in the remain- 
ing trustee or trustees.7° 

[§ 689] (2) Removal. In accordance with gener- 
al rules and subject to applicable qualifications and 
limitations,*+ a court of equity may, for a sufficient 
reason and upon a proper application and notice, 
remove a trustee,‘? independently of statutory au- 
nizing rule). 

[a] Sufficient grounds.—(1) A 
trustee’s refusal to convey trust prop- 
erty as required by a decree of fore- 
closure of a mortgage is cause for re- 
moval in the absence of an adequate 


reason for such refusal. Stevens v. 
Union Trust Co., 144 N. Y. 655, 39 NE 


Mortgagor. Before condition broken, the mortga- 
45. Butler v. Rahm, 46 Md. 541. Co., 44 N. H. 127; Sturges v. Knapp, 
46. See Contracts § 511. ‘ Sil Wass Giles 
47.. Denver; etc., "R. Co. v. U. S. 61. Richards vy. Merrimack, etc., R. 
Trust Co., 41 Fed. 720. Co., 44 N. H. 127; Sturges v. Knapp, 
48. Lisman v. Knickerbocker Trust | 31 Vt. 1. 
Co., 211 Fed. 413, 128 CCA 85. 62. Sturges v. Knapp, supra. 

: {a] Purchase of stock of another 63. Tarbell’s App., 7 Pa. Super. 283. 
railroad company.—A mortgage au- 64. Sturges v. Knapp, 31 Vt. 1. 
thorizing the issuance of bonds for 65. Sturges v. Knapp, supra. 
certain ‘specified purposes, and_ for 66. See cases passim §§ 688-690. 
such other purposes as the board of 67. Farmers’ L. & T. Co. v. Hughes, 
directors may deem calculated perma-|11 Hun (N. Y.) 130; Hughes v. Chi- 
nently to increase business and earn-| ago, etc., R. Co., N. Y. Super, 
ing capacity of the property, was con-. 51. 
strued as sufficient to authorize an is- 68. Farmers’ L. & T. Co. v. Chi- 


sue of bonds to be used in payment for 
a controlling interest in the stock of 
another company for the purpose of 
acquiring control of and operating its 
road, although such purpose was not 
one of the recited purposes, as such 
purpose was of the same general class 
as certain of the recited purposes. 
Lisman v. Knickerbocker Trust Co., 
211 Fed. 413, 128 CCA 85. 

49. Butler v. Rahm, 46 Md. 541. 

50. Butler v. Rahm, supra. 

51. Butler v. Rahm, supra. _ 

52. Central Trust Co. v. California, 
etc., R. Co., 110 Fed. 70 [aff 128 Fed. 
882, 63 CCA 220]. 

53. See supra § 592. 

54. Merchants’ Nat. Bank v. Hast- 
ern R. Co., 124 Mass. 518. 

55. Claflin v. South Carolina R. 
Co., 8 Fed. 118, 4 Hughes 12. 

56. Claflin v. South Carolina R. 
Co., supra. 

57. Haven v. Adams, 4 Allen 
(Mass.) 80. 


58. Haven v. Adams, supra. 
59. See Trusts [39 Cyc 258 et seq]. 
60.. Richards v. Merrimack, etc., R. 


cago, etc., R. Co., 27 Fed. 146. 

Foreign corporation acting as trus- 
tee in general see Corporations § 4036. 

Nonresident as trustee under mort- 
gage in general see Mortgages § 175. 

Who may be mortgagee or trustee 
see supra § 652. : 

69. . Pillsbury v. Consolidated Euro- 
pean, etc., R. Co., 69 Me. 394. 

70. Ellis v. Boston, etc., R. Co., 107 
Mass. 1. 

71. See Corporations § 2721; Mort- 
gages § 191 et seq; Trusts [39 Cyc 
261 et seq]. 

72. U. S.—Ketchum v. Mobile, etc., 
Re Cos Lack Cas. NOs iG lol, 2 VOOdS 
532; Stevens v. Eldridge, 23 F. Cas. 
No. 18,396, 4 Cliff. 348. 

Me.—In re Anson, 85 Me. 79, 26 A 
996. * 

N. Y.—Harrison v. Union Trust Co., 
144 N. Y. 326, 39 NE 353. 

N. C.—North Carolina R. Co. v. Wil- 
son, 81 N. C. 223 (recognizing rule). 

Pa.—Com. v. Susquehanna, etc., R. 
Co., 122 Pa. 306, 15 A 448, 1 LRA 225. 
See McDougall v. Huntingdon, etc., R., 
etc., Co., 294 Pa. 108, 143 A 574- (recog- 


355; Harrison v. Union Trust Co., 144 
N. Y. 326, 39 NE 353 (2) The ab- 
sence of a trustee who is within an 
enemy jurisdiction during a time of 


war is a ground for removal. Ket- 
chum v. Mobile, ete, R. Co, 14 F. 
Cas. No. 7,737, 2 Woods 532. 

{b] WNotice.—A nonresident and 


absent trustee may be removed by a. 
court of equity and the appointment 
of another in his stead be made ex 
parte, where it is impossible to serve 
the absent trustee. Ketchum v. Mo- 
bile, etc., R. Co., 14 F. Cas. No. 7,737, 2 
Woods 532. 

{[c] Parties.—Bondholders whose 
claim was payable out of a sinking 
fund of which a trustee had thé cus- 
tody were not necessary parties to a 
proceeding for removal especially 
where the trust deed recognized or 
required action by the company. 
nes Carolina R. Co. v. Wilson, 81 N. 

[ad] Defenses.—The fact that a 
fidelity bond was given by the trustee 
was not a defense. North Carolina 
R.-Cog WIWwaAlson, SL eNCYGa.2 213. 

[e] Effect of acquiescence by trus- 
tee.—Where an absent trustee was 
within an enemy jurisdiction during 
a time of war, and shortly after the 
end of the war learned of his removal 
and the appointment of another in his 
stead, and for an unreasonable lengtk 
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thority or any directions in the mortgage or deed 
of trust.7* The power of removal is not absolute, 
and a removal cannot be made eapriciously or ex- 
cept for sufficient causes, affecting the faithfulness 
and capacity of the trustee,"4+ or the interest of the 
cestuis que trust,7° or perhaps on account of public 
interest.*® It is also well settled in chancery prac- 
tice that trustees are not to be removed from part 
of their trust leaving them burdened and responsi- 
ble for the remainder.?7 

[§ 690] (8) Selection of New Trustee. In ac- 
cordance with general rules,‘* ordinarily an express 
provision as to the mode of supplying vacancies will 
be given effect;7® and in such case the mode of sup- 
plying vacancies provided for in the mortgage gov- 
erns the appointment and not the general law,°°® nor 
does a statute govern where it makes provision for 
the method of appointment but by its terms applies 
only where no other method of filling vacancies is 
specifically provided for in the original appoint- 
ment.*! Thus effect is ordinarily given to provisions 
for appointment or selection by the remaining trus- 
tees,** as by appointment from among the bondhold- 
ers,*® or to provisions for selection by the bondhold- 
ers, 84 for appointment by a designated court®® upon 
application by bondholders®® or directors;** and to 
provisions for the approval by a designated court 
of the seléction.*® It has been held that, where the 
mortgage or deed of trust which provides for the 
filling of a vacancy by appointment by a particular 
court contains a specific provision for notice to cer- 
of time made no claim to the office of 80. 
trustee and performed no acts as trus- 
tee, he abandoned his office as trustee 81. 


and acquiesced in the appointment of | pean, etc., 
his successor. Ketchum v. Mobile, 82. 
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Macon, etc., R. Co. 
Ry Com osmGa ns: 

Pillsbury v. Consolidated Euro- 
R. Co., 69 Me. 394. 


Ellis v. Boston, ete., 


[88 689-691 


tain officers of the corporate mortgagor or grantor, 
the jurisdiction of the court to appoint depends on 
such notice.8® But, in accordance with general 
rules,°° a court of equity may, on the occurrence of 
a vacancy, appoint a new trustee on due applica- 
tion,®! independently of any statute®? or of any di- 
rections in the mortgage or deed of trust;°* and 
to a proceeding in equity for such appointment the 
mortgagor®‘ and surviving trustees®® should be made 
parties. It has been held that the power of the 
court in this respect is not defeated by the forma- 
tion of a new corporation by a majority of the bond- 
holders;°® or by a foreclosure promoted by the 
bondholders, the trustees not being parties thereto, 
and a sale of the equity of redemption on execution 
to the new corporation;®” or by the creation of a 
new debt by the new corporation secured by a mort- 
gage, for the extension of the road;°* or by estop- 
pel through laches and because a majority of the 
bonds was represented at the organization of the 
new corporation.®® Where the mortgage or deed of 
trust provides that the same title and power shall 
vest in the new trustees, no additional conveyance 
to them is necessary, but the court which appoints 
a new trustee may properly make provision for a 
conveyance to the trustee so appointed.? 

[§ 691] h. Rights, Duties, and Liabilities of Mort- 
gagees and Trustees*—(1) In General. General 
rules as to the nature of the duties of trustees* ap- 
ply in the case of trustees under a mortgage or deed 
of trust given by a railroad company.® The author- 
Trusts [39 Cye 277 et seq]. 

91. Ketchum v. Mobile, etec., R. Co., 
14 F. Cas. No. 7,737, 2 Woods 532: 


Stevens v. Eldridge, 23 F. Cas. No. 
13,396, 4 Cliff. 348; In re Anson, 85 Me. 


v. Georgia 


R. Co., 107 


ete., R. Co., 14 F. Cas. No. 7,737, 2) Mass. 1; Richards v. Merrimack, ete., 79, 26 A 996; Tarbell’s INO (6 be 
Woods 532. R. Co. 444 No Ae 127. Super. 283. 

73. In re Anson, 85 Me. 79, 26 A 83. Richards v. Merrimack, etc., R. [a] Abandonment of trust.—Stev- 
996. Co., supra. : ens v. Eldridge, 23°F. Cas. No. 13,396, 

74. Beadleson v. Knapp, 13 AbbPr [a] Bondholders eligible.—The | 4 Cliff. 348. 
NS (N. Y.)-335; Sturges v. Knapp, 31 | election of persons who have procured 92. In re Anson, 85 Me. 79, 26 A 
With bonds for the purpose of qualifying 996. 

[a] Insufficient grounds.—(1) | themselves for trusteeship will not be [a] Special statutory provisions 
Bondholders cannot successfully rely| invalid if no fraudulent intent 1S|reearding election of trustees by 
on the alleged misconduct of the trus-| Shown. Richards v. Merrimack, et¢.,| pondholders are merely cumulative 


tee in accepting unpaid checks as 
ground for the removal of the trus- 
tee, where they rely on such act of 
the trustee in order to save the road 
to the bondholders. Harrison v. Un- 
son Trust. Coy, 144 IN. Yr) 326) 39° NE 


ReCos 445 Ni late 

[b] Effect af disposal of bonds.— 
The fact that the trustee parts with 
the bonds required by his qualifica- 
tion does not prevent him from being 
charged as trustee. 93. 
rimack, etc., R. Co., 44 N. H. 127. 94. 


and not restrictive, and therefore do 
not interfere with the equity juris- 
diction of the court to appoint a new 
trustee in such case. In re Anson, 85 
Me. 79, obit A 996. 


Richards v. Mer- re Anson, supra 


353. (2) A trustee will not be re- : um re Anson, supra. 
moved on the ground that he declines 84. Tarbell’s App., 7 Pa. Super. 95. In re Anson, supra. 
to employ counsel for the foreclosure | 25°. . : 4 96. In re Anson, supra. 
of a first mortgage and declines to 85. Pillsbury v. Consolidated Euro- 97. In re Anson, supra. 
elect to act as trustee under one of | Peany etc., R. Co, 69 Me. 394. 98. In re Anson, supra. 
the mortgages and to resign his trus- 86. Pillsbury v. Consolidated Euro-| 99. In re Anson, supra. 


teeship under the other, where it ap- 
pears that his action is the result of 
sound judgment on his part and not 
against the interest of any of the 
bondholders. Beadleson v. Knapp, 13 
AbbPrNS (N. Y.) 335. 

75. Sturges. v. Knapp, 31 Vt. 1. 

76. Sturges v. Knapp, supra. 

77. Sturges v. Knapp, supra. 

78. See Mortgages § 176; Trusts 
[39 Cye 271 et seq]. 

79. Pillsbury v. Consolidated Euro- 
pean, etc., R. Co., 69 Me. 394; Tar- 
bell’s App., 7 Pa. Super. 283. And see 
infra text and notes 80-88. 

{a] Collateral attack.—Where a 
change of trustee has been made in 
apparent conformity to the mortgage, 
the legality of the change cannot be 
collaterally determined on the appli- 
cation of individual bondholders to be 
permitted to intervene in a suit to 
foreclose the mortgage instituted by 
the substituted trustee. Bowling 
Green Trust Co. v. Virginia Pass., etc., 
Co., 132 Fed. 921. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


pean, ete., R. Co., supra. 

87. Pillsbury v. Consolidated Euro- 
pean, etc., R. Co., supra. 

88. Macon, etc., R. Co. v. Georgia 
Ra CO. 6s GaslOs. 

[a] Notice of approval.—If the 
mortgage provides for filling a vacan- 
cy by a nomination ex parte of one 
of the beneficiaries and approval by 
the judge of the superior court, no- 
tice to the mortgagor of the applica- 


tion for appreda is not required. 
Macon, etc., R. Co. v. Georgia R. Co., 
63 Ga. 103. 


89. See Washington, etc., R. Co. v. 
Alexandria, etc., R. Co.; 19 Gratt. (60 
Va.) 592, 100 AmD 710. 

{a] Effect of want of notice.—An 
order substituting a new trustee with- 
out the required notice for one who 
had departed and remained in the 
enemy’s line in time of war was null 
and void. Washington, etc., R. Co. v. 
Alexandria, etc., R. Co., 19 Gratt. (60 
Va.) 592, 100 AmD 710. 

90. See Mortgages § 191 et seq; 


Lee @ratitave Indiana, etc., R. Co., 166 
Tll. 580, 46 NE 1132; Bllis v. Boston, 
GUC5 Re Cosh L07 Mass. 1. 

[al Thus trustees lawfully ap- 
pointed to succeed deceased trustees 
originally appointed may execute a 
power of sale thereunder without an 
additional written conveyance of the 
property to them where the deed pro- 
vides that upon the death of the trus- 
tees therein named the same title and 
powers vested in them shall vest in 
their successors. ‘Craft v. Indiana, 
etc., R.-Co., 166 Ill. 580, 46 NE 1132. 

2. In re Anson, 85 Me. 79, 26 A 
996; Pillsbury v. Consolidated Euro- 
pean, etc., R. Co., 69 Me. 394. 

3. Liability for injuries arising 
from operation of road see infra § 
1136. 

4. See Corporations passim §&§ 
2709-2722; Mortgages § 571; Trusts 
[89 Cye 290-320 passim]. 

5.' First, Nat. EF. Ins. Co. v. Salis- 
bury, 130 Mass. 303; and cases infra 
this section. 


page and note number. 


-§ 691] 


ity® and duties? of a trustee to whom a railroad 
mortgage is made for the benefit of bondholders are 
those which are defined by the instrument creating 
the trust, and such other duties as are imposed upon 
him by the relation of the parties and the situation 
and character of the trust property, which duties 
may change from time to time as circumstances 
change,* and in general the courts have no power 
to alter, modify, or enlarge the terms of the deed or 
the powers of the trustees.” But where the rights 
and duties of the trustees are regulated by statute,?° 
no provisions in respect of such rightst! and du- 
tiest? need be inserted in the mortgage or trust deed. 
Ordinarily, until default the trust is largely pas- 
sive,’® or, as sometimes stated, the trust is entirely 
fiduciary and executory,!* at least when the mort- 
gage is amply secured,’ and in practice the duties 
of the trustee are sometimes performed by the cor- 
poration or its officers.1® But where, at the incep- 
tion of the mortgage, there is practically no secu- 
rity, the trustee is required to be active in the per- 
formance of his duties.1* After a default, either 
by nonpayment of interest'* or principal,?® or 
both,?° the duties of the trustee are active and re- 


. sponsible. 
Recognition of bondholders. A trustee under a 
6. Baker v. Central Trust Co., 235 13: 

Fed. 17, 148 CCA 511; Colorado, etc.,| apolis, ete., R. 


me Co. ve Blair, 204. Ne ¥., 497,108 NB 
849, AnnCas1916D 1177; Hollister v. 
Stewart, 111 N. Y. 644, 19 NE 782; 


147); 


Meisel v. Central’ Trust Co., 179 App.|1916D 1177; 
IDV ceo O54, LOM INXS. Uae) Latt 223, N.Y. | ete, 
589 mem, 119 NE 1059 mem]. RA 225% 
7. Frishmuth v. Farmers’ L. & T. 14. 
Co., 95 Fed. 5 [aff 107 Fed. 169, 46 15: 
MG Ac2 72 Tb eniver ete.) i. OO. ive We Ss 


Trust Co., 41 Fed. 720; Riker v. Alsap, 922). 
27 Fed. 251 [rev on other grounds 155 16. 
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Guaranty aes Co. v. Minne- 
0%; 
[mod on other grounds 36 F. 
Colorado, etc., 
214 N. Y. 497, 108 NE 840, AnnCas 
Com. v. Susquehanna, 
R. Co, 122 Pa. 306, 15°A 448; 1 
Sturges v. Knapp, 31 Vt. 1. 
Sturges v. Knapp, supra. 
Frishmuth v. Farmers’ L. 
Co., 95 Fed. 5 [aff 107 Fed. 169, 46 CCA 


Sturges v. Knapp, 31 Vt. 1. 
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| mortgage is bound to recognize the rights of the 


holders of bonds which are prima facie valid,?? and, 
on the request of the requisite number of holders of 
such bonds, to declare maturity for default and to 
foreclose.?? 

Delegation of duties and performance of duties or 
enforcement of rights by another. A trustee can- 
not delegate the performance of his duties to an- 
other;?* nor can anyone but the trustee enforce the 
covenants and conditions of the mortgage,?* or take 
proper measures to protect the interests of bond- 
holders in respect of matters not provided for by 
the terms of the instrument.?° But, under certain 
circumstances, if, upon the request of bondholders, 
a trustee in any case refuses or neglects to act, 
whatever rights as against the mortgagor are vested 
in the trustee inure to the benefit of the bondhold- 
ers and are enforceable by them.”® 

Exercise of discretion. A trustee under a mort- 
gage or deed of trust may exercise his discretion 
within the scope of his powers,?’ but whatever dis- 
cretion the trustee may have may not be exercised 
in an unreasonable or arbitrary manner.?§ 

Liability of trustees to bondholders in general. In 
general a trustee is lable to the bondholders for a 
breach of duty which, as trustee, he owes to them.” 
self and other bondholders similarly 
situated, before default in the bonds. 


O’Beirne v. AMeeneny, etc: BR. Cos tal 
N. Y. 372, 45 NE 873, 158 N. Y. 466, 53 


NE 211. 

27. Shaw v. Little Rock, etc., R. 
Co., 100 U. S. 605, 25 L. ed. 757; Ros- 
pigliosi. v. New Orleans, etc., R. Co., 
237 Fed. 341, 150 CCA 355; Meisel v. 
Central Trust Co., 179 App. Div. 795, 
167 NYS 143 [aff 223 N. Y. 589 mem, 
119 N® 1059 mem]. 

28. U.S. v. Lake Shore, ete., R. Co., 


33 F. (2d) 512 
(2d) 


Rs Co: wv. Blair, 


(Sg JAR 


MW. S: 448) 15 SCt 162; 39-1. ed.) 27815 17. Frishmuth v. Farmers’ L. & T.| 281 Fed. 1007. 

Elliott v. Guardian Trust Co., 204 N.|-Co., 95 Fed. 5 [aff 107 Fed. 169, 46 CCA [a] Thus, where a trustee under a 
Y. 212, 97 NE 521; Meisel v. Central |,222]. mortgage given by a railway company 
Trust Co., 179 App. Div. 795, 167 NYS 18. McDougall v. Huntingdon, etc.,| and a coal and railway company was 
143 [aff 223 N. Y. 589 mem, 119 NE|R., etc., Co., 294 Pa. ‘108, 143 A 574;| given power to release stocks and 
1059 memj. See Fidelity Ins., Trust, | Com. v. Susquehanna, etc., R. Co., 122|} bonds pledged as additional security 


ete., Co. v. United New Jersey R., etc., 
Co., 36 N. J. Eq. 405 (directions for 
investment contained in an instru- 
ment of trust are imperatively obliga- 
tory on the trustee); Cottam v. Hast- 


[a] 


Pa. 306, 15 A 448, 1 LRA 225; 
vi Knapp,-31 Vt. 

Failure to pay 
some of bonds, while paying on others 


of the same kind, is such a circum- 


Sturges|on the pledgor’s request, whatever 
discretion it had in that respect was 
not one of an unreasonable or arbi- 
trary character. U.S. v. Lake Shore, 


ete., R. Co., 281 Fed. 1007. 


interest on 


ern Counties R. Co., 1-Johns. & H. 243, 
70 Reprint 737 (holding that the pos- 
session by one of three trustees of 
railroad debentures gives ‘him no im- 
plied authority to deal with them, and 
a transfer of such bonds by forging 
his cotrustees’ signatures is void). 

8. Frishmuth v. Farmers’ L. & T. 
Co., 95 Fed. 5 [aff 107 Fed. 169, 46 
CCA 222]; Sturges v. Knapp, 31 Vt. 1. 

ol Clark sve Sts bouis; etes mR, Co; 
58 HowPr (N. Y.) 21. : 

10. See statutory provisions. 

fa] In Maine Rey. St. (1857) ¢ 51 
§ 51, and St. (1858) c¢ 30, relating to 
trustees of railroads, apply to cases 
where the trust, the trustee, and the 
cestuis que trust are all created by 
one and the same instrument, and not 
to a case where a mortgage is made 
to an individual to secure him and his 
assigns who subsequently became 
holders of the bonds to'be issued by 
him; and should such a mortgagee 
transfer any part of the bonds, he 
would hold the mortgaged estate as 
mortgagee for the part not trans- 
ferred and as trustee for the holders 
of the portion transferred precisely as 
any mortgagee would do under simi- 
lar circumstances, but neither before 
nor after such transfer would he be 
such a trustee as the statute contem- 
plates. In re York, etc., R. Co., 50 Me. 
552; Mason v. York, etc., R. Co., 52 


Me. 82. 
11. Mercantile Frust Co. v. Port- 
land, etc., R. Co., 10 Fed. 604. 


12. Mercantile Trust Co. v. Port- 
etc., R. Co., supra. 


stance as requires action by the trus- 
tée, 
R., ete., Co., 294 Pa, 108, 143 A 574. 
19. McDougall v. Huntingdon, etc., 
R., etce., Co., supra; Com. v. Susque- 
hanna, ete., R. Co., 122 Pa, 306, 15 A 
448, 1 LRA 225; Sturges v. Knapp, 31 


Sturges v. Knapp, supra. 
Central Trust Co. v. Cincinna- 
R. Co., 169 Fed. 466. 

"22. “Central Prust Cov. Cincein= 
nati, ete.,.R:. €o., supra. 

Representation of bondholders by 
trustee in suit to foreclose mortgage 
see infra § 754. 

23. Merrill v. Farmers’ L. & T. Co., 
DA Un AN. gove) a 290 

[aJ Permitting majority of bond- 
holders to act.—A trustee may be- 
come liable for damages sustained by 
reason of his permitting a majority 
of the bondholders to institute and 
earry on. foreclosure proceedings 
without his personal supervision and 
eontrol. Merrill v. Farmers’ L. & T. 
Cosi24) Eun: (Ney Xe)! 29%. 


24. Frishmuth v. Farmers’ L. & 
T. Co., 95 Fed. 5 [aff 107 Fed. 169, 46 
CCA 329). 

25. Frishmuth vy. Farmers’ L. & T. 
oe supra. 


6. O’Beirne v. Allegheny. etc., R. 
Coy 151) Ne Y¥.38%2, 45> NE 873, 

[a] On refusal of trustee to sue 
for specific performance of an agree- 
ment made by the mortgagor com- 
pany, a mortgage bondholder may 
maintain such an action against the 
mortgagor company on behalf of him- 


McDougall v. Huntingdon, etc.,. 


29. Riker v. Alsop, 27 Fed. 251 [rev 
on other grounds 155 U.S. 448, 15 SCt 
162, 39 DL. ed. 228)5.) Rhinelander x. 
Barmers® Li. & 2: Co., 17/2 IN, YY. bl!95465 
NE 499; McDougall v. Huntingdon, 
Ee Re ete;, Co.5.294 Paty loses sa 

[a] Where, under a plan to reor- 
ganize a railroad company, trustees 
are appointed to whom the bondhold- 
ers are to surrender one third of their 
bonds and receive stock in lieu there- 
of, and the trustees are to hold the 
surrendered bonds for the benefit of 
all who concurred in the plan, and 
some nonconcurring bondholders aft- 
erward institute suit to sell the road, 
and the trustees buy it in and convey 
it to a newly organized corporation 
without preserving and recognizing a 
paramount lien in the holders for two 
thirds of the bonds not surrendered, 
the trustees are personally liable to 
the bondholders for the amount of 
such bonds. Riker v. Alsop, 27 Fed. 
251 [rev on facts 155 U.S. 448, 15 SCt 
162, 39 L. ed. 218]. 

[b] Trustee who becomes such 
subsequent to certain acts done by 
other trustees and joins in subsequent 
acts belonging to the same transac- 
tion, without inquiring whether they 
would prejudice the rights of the 
bondholders or other beneficiaries, is 
liable with the original trustees for 
losses occasioned thereby. Riker v. 
Alsop, 27 Fed. 251 [rev on facts 155 
U. S. 448, 15 SCt 162, 39 L. ed. 218]. 

[ec] Defending suit.—A 
cannot be held liable to bondholders 


trustee 
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But, under certain circumstances, where, although 
the trustees have been guilty of a breach of trust, 
there is some excuse for their acts, they may be held 
liable only as trustees and not personally.*° Where 
the trustee, in good faith, exercises discretion con- 
ferred by the trust instrument, he may not be held 
liable for his acts by bondholders,?! even though 
it appears that a different course would have result- 
ed more favorably to the bondholders.*? 

What law governs. The law of the state where 
the mortgage is executed and the mortgaged prop- 
erty situated furnishes the rule for determining the 
rights of mortgagees after condition broken.*? A 
mortgage securing bonds of a railroad by a len on 
its chattels is governed, by the rule concerning chat- 
tel mortgages, and on default the mortgagee’s title 
to chattels becomes absolute where the statute with 
reference to mortgages of chattels generally so pro- 
vides.°4 

[§ 692] (2) Certification of Bonds. In accord- 
ance with general rules,*> a trustee under a mort- 
gage who merely certifies a bond as one of the bonds 
issued by the mortgagor is not liable in respect of 
the bonds because of the insufficiency of the secu- 
rity, either on the theory that such trustee was a 
guarantor,®® or that there was a breach of an im- 
plied warranty.*7 

[§ 693] (3) Contracts Made by Mortgagor. A 
trustee under a mortgage of a railroad company has 
no greater right than the company itself to the bene- 
fit of an illegal traffic contract made prior to the 
execution of the mortgage.*§ 

[§ 694] (4) Protection and Enforcement of Se- 
curity.*® In. accordance with general rules and sub- 
ject to applicable limitations and qualifications,*°® 
the trustee must take care that the property is not 
wasted or depreciated,*! and, under certain circum- 
stances, must look to the proper application of the 
proceeds of the obligations and securities to purposes 
of the trust,*? and see that the income is not improp- 
erly diverted from the payment of principal or in- 
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terest on the mortgage debt as it accrues.4* Where, 
under provisions of the mortgage, after default in 
payment of principal or interest, the trustee may 
take certain action to protect the interests of bond- 
holders upon request of holders of a specified amount 
of the bonds, the trustee may be forced to act under 
such provisions only on request of holders of such 
amount of bonds.*4 

[§ 695] (5) Rights as to Income. As has been 
noted, in the absence of an agreement to the con- 
trary, the subsequent earnings and income of a rail- 
road do not pass under a mortgage of its property 
while the company retains possession thereof;#® and 
in general the mortgagor continues to be entitled 
to the earnings and profits until the trustee has cre- 
ated a lien thereon, or otherwise established his right 
thereto, by a proper demand or proceeding.*® In. 
accordance with general rules and subject to applica- 
ble qualifications and exceptions,*’ the trustee or 
mortgagee may claim the rents, earnings, or profits 
of the mortgaged property, after default under the 
mortgage, upon making due assertion of his right 
thereto.*® But he is not entitled thereto in the ab- 
sence of a due assertion of his claim,*® as by assert- 
ing his rights under the mortgage to the possession 
of the road by filing a bill for foreclosure,®° or, if 
the road is in the hands of a third person, by demand- 
ing possession of such person.®! So, where, under 
the mortgage or trust deed, the only way in which 
the trustee can acquire the right to the tolls and in- 
come is by taking possession of the road as provided 
in the mortgage or trust deed, he cannot claim, by 
virtue of the mortgage or trust deed, money volun- 
tarily deposited to the credit of the trustee for the 
payment of coupons where he has not taken pos- 
session or run the road, or taken any action against 
the company by virtue of the trust deed,®? but the 
trustee may acquire the right to a deposit where the 
mortgagor company in making the deposit expressly 
appropriates it to the use of the trustee for the pur- 
pose of paying coupons.®* 


because of his failure to defend a suit 
for the forfeiture of a land grant to 
which the company would have been 
entitled on making a certain pay- 
ment, where it is not shown that 
there was any defense, or that the 
rights of the company thad not been 
previously lost without fault of the 
trustee. Frishmuth v. Farmers’ L. & 
T. Co., 107 Fed. 169, 46 CCA 222 [aff 
95 Fed. 5]. 

30. Hollister v. Stewart, 111 N. Y. 
644, 19 NE 782. 

31. Meisel v. Central Trust Co., 179 
App. Div. 795, 167 NYS 143 [aff 223 
N. Y: 589 mem, 119 NE 1059 mem]. 


32. Meisel v. Central Trust Co., su- 
pra. 
33. Dow v. Memphis, ete., R. Co., 


20 Fed. 260 [see Memphis, etc., R. Co. 
v. Dow, 120 U. S. 287, 7 SCt 482, 30 
L. ed. 595]. 

34. Stillwater v. Hudson Valley R. 
Co., 241 NYS 569. 

35. See Corporations § 2711. 

36. Knickerbocker v. Ft. Dearborn 
Trust, etc., Bank, 219 Ill. A. 409. 

37. Knickerbocker v. Ft. Dearborn 
Trust, etc., Bank, supra. 

[a] Complaint held insufficient to 
state a cause of action. Knickerbock- 
er v. Ft. Dearborn Trust, ete., Bank, 
219 Ill. A. 409. 

38. Central Trust Co. v. Wheeling, 
etc., R. Co., 211 Fed. 515. 

39. Actions on bonds and coupons 
in general see infra §§ 741-746. 


Enforcement of lability against 
property of railroad company in gen- 
eral see infra §§ 747-751. 

Suit to foreclose see infra passim 
§§ 753-782. 

40. See Corporations § 2712. 

41. First Nat. F. Ins. Co. v. Salis- 
bury, 130 Mass. 303. 

42. See infra § 710. 

43. See infra §§ 730-735. 

44. McDougall v. Huntingdon, etc., 
R., etec., Co., 294 Pa. 108, 143 A 574. 

45. See supra §§ 675, 682. 

46. Galveston, ete., R. Co. v. Cow- 
drey, 11 Wall. (U. S.) 459, 20 L. ed. 
199; Johnston v. Riddle, 70 Ala. 219. 

47. See Corporations § 2714. 

Right of mortgagee to rents and 
profits under mortgages in general 
see Mortgages §§ 604-613. 

48. U. S.. Trust Co. v. Wabash 
Western R. Co., 150 U. S. 287, 14 
SCt 86, 37 L. ed. 1085; Westinghouse 
Electric, ete., Co. v. Idaho R., etc., 
Co., 228 Fed. 972; Johnston v. Rid- 
dle, 70 Ala. 219. 

{a] Statutory mortgage of state.— 
The words “income and revenue,” in 
a statute providing that in case of 
default by the railroad company in 
the payment of a so-called tax for 
payment of principal and income on 
state aid bonds the state may take 
possession of the income and revenues 
of the company, necessarily embrace 
the earnings of the road. Tompkins 


v. Little Rock, ete., R. Co., 15 Fed. 6. 

49. Sage v. Memphis, etc., R. Co., 
125 U. S. 361, 8 SCt 887, 31 L. ed. 694: 
Johnston v. Riddle, 70 Ala. 219. 

50. Seney v. Wabash Western R. 
Co., 150 U. S. 310, 14 SCt 94, 37 L. ed. 
1092; U. S. Trust Co. v. Wabash West- 
ern_R. 'Co., 150) US: 287) 14 SCt 863 
37 L. ed. 1085. 

[a] Right to rent.—(1) Where a 
leased railroad was in possession of 
the receiver of a lessee road, it was 
held that the trustee of a mortgage 
on the leased road was entitled to 
rent for the period during which de- 
livery of possession was postponed 
without the consent of the trustee aft- 
er it had demanded possession. U. S. 
Trust Co. v. Wabash Western R. Co., 
150) Us e557 28a5 ls) SOtL86y siete ede 
1085. (2) But in such case the trus- 
tee was not entitled to rent for a 
period during which delivery was 
postponed with its consent. U. S. 
Trust Co. v. Wabash Western R. Co., 
supra. 

513. Up 2SsePrust—Cos vs 
Western R. Co., supra. 

52. Coe.v. Beckwith, 31 Barb. (N. 
Y.) 339, 10 AbbPr 296, 19 HowPr 398. 

53. Coe v. Beckwith, supra. 

[a] Authority for such deposits by 
directors of mortgagor may be pre- 
sumed, as it would be a breach of 
duty for them to make such deposits 
without authority. Coe v. Beckwith, 


Wabash 


i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Mortgage of earnings or profits. A mortgage of 
the income of a railroad company does not entitle 
the mortgagee to receive the income so long as the 
mortgagor company continues in possession of the 
road,°* unless the parties otherwise agree;°® and 
even where the mortgage specifically includes the 
earnings and profits, the necessity for some formal 
proceeding or demand has been recognized in order 
that the trustee or mortgagee may entitle himself 
to such earnings or profits.°* But entry into pos- 
session, under a mortgage of the income or a mort- 
gage giving the trustee the right to enter and take 
the income on default, passes the income to the mort- 
gagees,°* as does a demand by the trustee that the 
mortgagor surrender possession according to the 
terms of the trust deed,®* which demand may be in 
the form of a suit to enforce the security.°® There 
is no such change of possession as to pass the in- 
come under the mortgage where a decree of fore- 
closure has been sought or granted but where no 
order has been entered by the court respecting in- 

. come or a change of possession.®° 

Effect of receivership. The right to income ac- 
cruing after the appointment of a receiver ordinarily 
passes under the mortgage where such appointment 
is at the instance of the trustees or mortgagees,®! 
but not where the receiver is appointed on the appli- 
cation of stockholders,®? nor of individual bondhold- 
ers suing as judgment creditors and not on the mort- 


gage,°? nor otherwise where a receiver to carry on 
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the business has been appointed by the court inde- 
pendent of action by the trustees to enforce the terms 
of the security,°* nor even after appointment of a 
receiver on application by trustees until his qualifi- 
cation by execution of the necessary bond.°> Even 
then, the possession of the receiver is not strictly 
that of the mortgagee,®® but is that of the court act- 
ing through its agent,®” and the mortgagee’s right 
to the income may be conditional upon such dispo- 
sition thereof as seems equitable to the court.°® 

[§ 696] (6) Changing Securities. In accordance 
with general rules and subject to applicable qualifi- 
cations and exceptions,®® a trustee under a railroad 
mortgage has no power to change or compromise the 
security pending a default, where such power is not 
conferred by the instrument creating the trust.’° 
The power must be conferred either expressly or by 
necessary implication.‘ The right of the court to 
authorize a trustee to make a change in security 
where the interests of bondholders would be con- 
served by such change has been recognized or up- 
held’? provided, according to some cases, that at 
least some of the bondholders are made parties to 
the proceeding,’*? but there is a difference of opin- 
ion as to whether in such proceedings the trustee 
represents the bondholders.*+ 

[§ 697] (7) Representation of Mortgagor and 
While a trustee is selected by the 
mortgagor and represents it,’® he also represents 


31 Barb. (N. Y.). 339, 10 AbbPr 296, 
19 HowPr 398. 

54. Green v. Coast Line R. Co., 91 
Ga. 15, 24°SE 814; De Graff v. Thomp- 
son, 24 Minn. 452; Gibert v. Washing- 
tonuCity. ete:,, KR. Co. 33. Gratt. C74 
Va.) 645. But see Bachrach v. Hunt- 
ington, etc., R., etc., Co., 286 Pa. 325, 
133 A 641 (holding that, where a 
trust deed conveys the tolls, income, 
and property of the company, such 
funds belong to the trustees, and the 
fact that the company uses part of 
the income in paying operating ex- 
penses is immaterial as to everyone 
but the bondholders, who are the only 
persons injured by such expenditure 
if unauthorized). 

[a] In Ohio, when a mortgage 
gives the trustee permission to enter 
upon, or at a fixed time after, default, 
the mortgage passes the right to the 
income at the time of, or at the speci- 
fied period after, default without de- 
mand or entry into possession. Citi- 
zens’ Sav., ete., Co. v. Cincinnati, etc., 


Tract. Co., 106 Oh, St. 577,,140 NE 
380. 
55. Pullan v. Cincinnati, ete, R. 


Co., 20 F. Cas. No. 11,462, 5 Biss. 237. 

56. Dow v. Memphis, etc., R. Co, 
124 U. S. 652, 8 SCt 6738, 31 L. ed. 565; 
Galveston, etc., R. Co. v. Cowdrey, 11 
Wall. (U. S.) 459,20 L. ed. 199; John- 
ston v. Riddle, 70 Ala. 219. ; 

[a] Thus, where the, mortgage 
specifically included the tolls, income, 
issues, and profits, when the mortga- 
gor should be in default, the trustee 
did not become entitled to the income 
and profits until he had made due de- 
mand therefor, where the mortgage 
also gave him the right to take pos- 
session of the road on default. Gal- 
veston, etc., R. Co. v. Cowdrey, 11 
Wall. (U. S:). 459,20 L. ed...199. 

[b] Proceedings held sufficient.— 
The trustee in a railroad mortgage, 
having an income clause, by filing in 
a pending creditors’ suit in which a 
receiver had been appointed a peti- 
tion to impound the income, rendered 
the income clause effective. Westing- 
house Electric, ete., Co. v. Idaho R., 
etc., Co., 228 Fed. 972. 

57. Central Trust Co. v. Chatta- 
nooga, ete., R. Co., 89 Fed. 388 [aff 94 
Fed. 275, 36 CCA 241]; Galena, etc., 


R. Co. v. Menzies, 26 Ill. 121; Frayser, 
v. Richmond, etc., R. Co., 81 Va. 388. 

58. Dow v. Memphis, etc., R. Co., 
124 U. S. 652, 8 SCt 673, 31 L. ed. 565 
{rev 20 Fed. 768]; Galveston, etce., R. 
Co. v. Cowdrey, 11 Wall. (U. S.) 459, 
20 L. ed. 199. 

[a] If trustee or trustees are dead 
or disqualified, a sufficient demand 
may be made by a bondholder. Gal- 
veston, ete., R. Co. v. Cowdrey, 11 
Wall. (U. S.) 459, 20 L. ed. 199. 

59. #1. (Sir Trust iCo. 'va" Wabash 
Western R. Co., 150 U. S. 287, 14 SCt 
86, 37 L. ed. 1085; Dow v. Memphis, 
etce., R. Co., 124 U. S. 652, 8 SCt 673, 
31 L. ed. 565 [rev 20 Fed. 768]; Gal- 
veston, ete, R. Co. v. Cowdrey; 11 
Wall. (U. S.) 459, 20 L. ed. 199; Cen- 
tral Trust Co. v. Mobile, ete., R. Co., 
173 Fed. 330. 

[a] Time when suit is brought is 
the time from which the right to the 
income passes to the trustees or mort- 
gagees. Dow v. Memphis, etc., R. Co., 
124 U. S. 652, 8 SCt 678, 31 L. ed. 565 
{rev 20 Fed. 768]. 

[b] Premature commencement of 
foreclosure suit on a railroad mort- 
gage, which was voluntarily dis- 
missed, although a receivership was 
extended to it, did not give the trus- 
tee such possession’ as to render an 
income clause effective. Westing- 
house Electric, etc., Co. v. Idaho R., 
ete., Co., 228 Fed. 972. 

60. Gilman v. Illinois, etce., Tel. Co., 
91 U. S. 6038, 23 L. ed. 405. 

61. Mercantile Trust Co. v. Bal- 
timore, etc., R. Co., 94 Fed. 722; Platt 
v. New York, 63 App. Div. 401, 71 
NYS 913 [rev on other grounds 170 
N. Y. 451, 68 NE 532]. 

62. Mercantile Trust Co. v. Balti- 
more, etc., R. Co., 94 Fed. 722. 

63. Sage v. Memphis, etc., R. Co., 
125-U. S. 361, 8 SCt 887, 31 L. ed. 694. 

64. Sage v. Memphis, etc., R. Co., 
supra; Ellis v. Boston, etc., R. Co., 
107 Mass. 1. ‘ 

[a] Bondholders’ suit independent- 
ly of mortgage.— Where rent which is 
part of the income is claimed by the 
bondholders not aS mortgagees out 
of possession, but under an agree- 
ment of the lessee to pay as rent the 
interest on the obligations to the les- 
sor, Such bondholders may assert 


their right to this rent and are not 
stopped by a receivership of the les- 
sor, their claim being based not on 
the mortgages, but on the lease. Mer- 
cantile Trust Co. v. Baltimore, ete., R. 


‘Co., 94 Fed. 722. 


65. Frayser v. Richmond, ete., R. 
Co., 81) Va. 388. 

66. Green v. Coast Line R. Co., 97 
Ga. 15, 24 SE 814. 


67. Green v. Coast Line R. Co., su- 
pra. 

68. Green v. Coast Line R. Co., 
supra 


69. See Corporations § 2713. 

70. Colorado, ete., R. Co. v. Blair, 
214 N. Y. 497, 108 NE 840, AnnCas 
1916D 1177; Miller v. Rutland, ete., 
R. Co., 36 Vt. 452 (recognizing rule). 

71. | Colorado, etc., R. ‘Co. v. Blair; 
214 N. Y. 497, 108 NE 840, AnnCas 
1916D 1177, 215 N. Y. 697 mem, 109 
NE 1071 mem. 

[a] Power not conferred.—Rail- 
road mortgages did not, either ex- 
pressly or by implication, authorize 
the trustees to release before default 
the beneficial interest in stock of an- 
other company, covered by the mort- 
gage. Colorado, ete., R. Co. v. Blair, 
214 N. Y. 497, 105 NE 840, AnnCas 
1916D 1177, 215 N. Y. 697 mem, 109 NE 
1071 mem. 

72. Baltimore y. United R., etce., 
Co., 108 Md. 64, 69 A 436, 16 LRANS 
1006; Colorado, ete., R. Co. v. Blair, 
214 N. Y. 497, 108 NE 840, AnnCas 
1916D 1177, 215 N. Y. 697 mem, 109 
NE 1071 mem. 

73. Colorado, etc., R. Co. v. Blair, 
supra. 

[a] Sufficiency of representation 
of whole class.—It seems that it is 
sufficient if enough of the bondhold- 
ers to satisfy the court that the in- 
terests of all are protected are made 
parties, and the presence of the bal- 
ance may be dispensed with under the 
rule of necessity. Colorado, ete., R. 
Co. v. Blair, 214 N. Y. 497, 108 NE 
840, AnnCas1916D 1177, 215 N. Y. 697 
mem, 109 NE 1071 mem. 

74 See infra § 705. 

In legal proceedings see infra § 


76. Frishmuth v. Farmers’ L. & 
T. Co., 95 Fed. 5 [aff 107 Fed. 169, 
46 CCA 222]. See Parish v. Wheeler, 


856 [51 C.J.] 
those who may become the holders of the bonds,** 
and is bound to act in good faith and exercise rea- 
sonable care and prudence for the protection of their 
interests,’* and must not be guilty of any acts of 
fraud or collusion,’® or acts promoting his own in- 
terest to the prejudice of the interests of the bond- 
holders.8° Conversely, the bondholders or benefi- 
ciaries are bound by all acts within the scope of the 
trustee’s authority done in good faith by such trus- 
tee on their behalf.*+ But a trustee is a true repre- 
sentative only within the limits of his authority,®? 
and in general the trustee represents the bondholders 
only in matters affecting the enforcement of the se- 
curity and the administration of the trust property 
under the terms of the trust. Thus, in the ab- 
sence of express provisions in the mortgage, the trus- 
tee has no power to waive or consent to the destruc- 
tion of any rights which bondholders have under the 
mortgage,** even with the consent of a majority of 
the bondholders.*® So a trustee has no power to 
waive defaults and release the mortgagor company 
from its obligations to the bondholders,*® for 
example, to waive and condone defaults in the pay- 
ment of principal or interest on the bonds,** or to 
assent to and recognize the priority of a later mort- 
gage or lien over the mortgage securing such bond- 
holder,®* or in general to give effect to a reorganiza- 
tion scheme not authorized by the mortgage.*® But 
authority of the trustee to assent to the acquisition 
by a third person of prior rights in property which 
otherwise would have come under the len of the 
mortgage has been recognized.°° 


22 N. Y. 494 (where boats were de- 
livered to mortgage trustees of a 
railroad company which were not in- &3. 
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1071 mem, 108 NE 840)J]. 
Baker v. Central Trust Cosrae5 
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Class representation and discrimination. While 
the trustee owes a duty to the bondholders several- 
ly,°+ in general, in the absence of any provision to the 
contrary in the governing agreement, he represents 
the bondholders as a class.°2 In any case he may 
not favor any particular bondholder or group of 
bondholders or permit discrimination between 
them,°? and he is not at liberty blindly to follow the 
advice or wishes of the majority unless specially au- 
thorized.°+ But, in respect of matters which are 
within the discretion of the trustee, he may properly 
be governed by the voice of the majority of bond- 
holders secured, acting in good faith, and asking 
what is not inconsistent with the provisions of the 
trust.°° 

Estoppel of bondholders. Bondholders are not 
estopped by delay in taking action to deny the bind- 
ing effect on them of an ultra vires act of the trustee 
affecting the interest of such bondholders where they 
have no knowledge, either actual or constructive, of 
such act.?® 

Notice to trustee as notice to bondholders. In gen- 
eral, notice to the trustee of matters within the 
scope of the trustee’s duties or authority is notice 
to the bondholders.®* 

[§ 698] (8) Sale of Property.°* A trustee may 
sell the railroad or other trust property .where em- 
powered by the mortgage to do so, provided he sells 
in the manner prescribed thereby.°®? In the absence 
of express or implied authorization in the governing 
agreement,’ the trustee may sell only upon authority 


Co. 100Us S605; 25.12 eda isis = see 
Gates v. Boston, ete., Air-Line R. Co., 
53 Conn. 333, 5 A 695 [writ of error 


cluded in the mortgage, the trustees 
became bailees or agents of the com- 
pany). 

77.. Frishmuth v. Farmers’ L. & T. 
Co., 95 Fed. 5 [aff 107 Fed. 169, 46 CCA 
222}; Bound v. South Carolina R. Co., 
50 Fed. 853; In re York, etc., R. Co.; 
DO Me. 502%) .First: Nat. &. Ins. Co. v. 
Salisbury, 130 Mass. 303. See Loeb 
v. Chur, 3 Silv. Sup. 147, 6 NYS .296 
[aff 125 N. Y. 726, 27 NE 756] (holding 
that, since the interest which he rep- 
resents is the interest of the mort- 
gagee and it is only this which he is 
under any legal liability to protect, 
the general creditors of the railroad 
company cannot complain that the 
trustee improperly gives a release of 
errors in a decree adjudicating that 
the rights of the company have be- 
come vested in another corporation). 

78. See supra text and note 77. 

Trust active or passive see supra § 


691. 

79. Bond v. South Carolina R. Co., 
50 Fed. 853; London Credit Co. v. Ar- 
kansas Cent: R. Co., 15 Fed. 46, 5 Mc- 
Crary 23 [app dism 128. U. S. 258, 9 
Sct 107, 32 L. ed. 448]; Cottam v. 
Eastern Counties R. Co., 1 Johns. & 
H. 243, 70 Reprint 737. 

80. See infra § 703. 


81. Rospigliosi v. New Orleans, 


ete, RCo. | 237 Meda 341) 150 CCA 
355; London’ Credit Co. v. Arkansas 
Cent. R. Co., 15 Fed. 46, 5 McCrary 


23 [app dism 128 U. S..258, 9 SCt 107, 
32 L. ed. 448]. 

82-° ‘Colorado; ete, Rip Co. v: Blain, 
214 N. Y. 497, 108 NE 840, AnnCas 
1916D 1177; Miller v. Rutland, etc., 
R. Co., 36 Vt. 452. 

[a] Special agency.—The agency 
of trustees for the bondholders of a 
railroad is a special, not a general, 
agency, and is limited to the powers 
conferred by the mortgage. Colorado, 
etc., R. Co. v. Blair, 81 Misc. 654, 143 
NYS 510 [rev 163 App. Div. 698, 148 
NYS 671 (rev 214.N. Y. 497, 215 N. Y. 


Fed. 17, 148 CCA 511. 

84. Guaranty Trust Co. v. Minne- 
apolis, etc., R. Co., 33 F. (2d) 512 [mod 
on other grounds 386 F. (2d) 747]; 
Duncan v. Mobile, ete., R. Co., ioe 
Cas. No. 4,137, 2 Woods 542; Hollis- 
as v. Stewart, 111 N. Y: 644, 19 NE 

85. Hollister v. Stewart, supra. 

86. .Hollister v. Stewart, supra: 

87. Hollister v. Stewart, supra. 

[a] Provisions of mortgage held 
not to authorize waiver.—Hollister v. 
Stewart, 111 N. Y. 644, 19 NE 782. 

88. Duncan v. Mobile, etc., R. Co., 
8 F. Cas. No. 4,137, 2 Woods 542; 
Hollister v. Stewart, 111 N. Y. 644, 
19 NE 782. 

[a] Fact that preference might 
have been given on foreclosure does 
not justify the trustees in assenting 
to and recognizing the new mortgage. 
Hollister v. Stewart, 111 N. Y. 644, 1 
NE 782. 

89. Hollister v. Stewart, supra. 

90. Pierce v. Emery, 32 N. H. 484. 

91. Hollister v. Stewart, 111 N. Y. 
644, 19 NE 782. 

O25 Uo. CLCs WEE USt ne OnveasUe Sey 
ete., Trust Co., 250 Bed. 377, 162 CCA 
447; Com. v. Susquehanna, etc., R. Co., 
122 Pa. 306, 15 A 448, 1 LRA 225. 

[a] Control of foreclosure and se- 
lection of counsel.—It is a breach of 
duty for the trustee in a railroad 
mortgage to permit a committee, 
which does not represent all the bhond- 
holders, to control foreclosure pro- 
ceedings and select counsel. U. S., 
ete., JFrust) Co, Vis Upset JOtC.e aRhisSe 
Co., 250° Fed. 377; 162 (CCA*447. 

OS. WU.) teLCs, PDL SUA Oman Oba. 
ete., Trust Co., supra; Toler v. East 
Tennessee, etc., R. Co., 67 Fed. 168; 


Com. v. Susquehanna, etc., R. Co., 122, 


Pa. 306, 15 A 448, 1 LRA 225. 

94. Toler v. East Tennessee, etc., 
R. Co., 67 Fed. 168; Hollister v. Stew- 
art, 111 N. Y. 644, 19 NE 782. : 

95. Shaw v. Little Rock, etc. R. 


dism 122 U.S. 646, 30 L. ed. 1249]. 

96. Guaranty Trust Co. v. Minne- 
apolis, ete., R. Co., 36 F. (2d) 747 [mod 
33 F. (2d) 512). 

{aj Burden of proof.—Wnere the 
act of the trustee under a railroad 
mortgage in entering the agreement 
was ultra vires, it was not incumbent 
on the bondholders to prove that they 
did not have knowledge of the execu- 
tion of such agreement, but in order 
to bind them on such ultra vires act 
of the trustee it was necessary to 
make proof that they had such knowl- 
edge or notice. GQuaranty Trust Co. 
v. Minneapolis, ete., R. Co., 36 F. (2d) 
747 [mod 33 F. (2d) 512]. 

[b] Imputable knowledge.— 
Knowledge of an ultra vires closure 
agreement of the trustee modifying 
the mortgage was not imputable to 
the bondholders where the agreement 
was made without consulting the 
bondholders and without their knowl- 
edge and where until there was de- 
fault in the payment of interest cou- 
pons there was nothing to arouse sus- 
picion that the mortgage had been 
modified. Guaranty Trust Co. v. Min- 
neapolis, etc., R. Co.; 36 F. (2d) 747 
[mod 33 F. (2d) 512]. 

97. Haven v. Emery, 33 N. H. 66; 


aier v. Rutland, :etes -R.*Co., 36 Vt. 
452. 
fa] Claims against mortgaged 


property.—(1) Notice to the trustees 
of the existence of rights or encum- 
brances on the mortgaged proverty 
is notice to the bondholders (Haven 
v. Emery, 33 N. H. 66; Miller v. Rut- 
land, ete." Ret Cos 36. Vit) "452 50) 
and it makes no difference that the 
bonds are negotiable (Miller v. Rut- 
land, ete., R. Co., supra). 

98. Foreclosure by exercise of 
power of sale see infra § 760. 

99. Dubuque, ete., R. Co. v. Pier- 
son, 70 Fed. 308, 17 CCA 401. 

1. Colorado; ete, R:* Co. v. Biair, 
214 N. Y. 497, 108 NE 840, AnnCas 
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from the court,? and if he sells without due authori- 
zation, it is a breach of trust which renders him per- 
sonally liable for any damage to the bondholders oe- 
easioned thereby.* Even where the power to sell 
upon a certain contingency is contained in the mort- 
gage, the execution of such trust may be controlled 
by a court of equity at the suit of cestuis qui trust.* 
Where a trustee is empowered to sell on such terms 
and conditions as he may deem best, he has power to 
warrant title to the property sold.» Where the sale 
is made by trustees and the company participates 
in the sale, it is estopped to deny the authority of 
the trustees to execute the deed conveying the land 
in question.® Likewise a bondholder may be pre- 
vented from attacking the sale as a breach of trust 
by participating in the transaction involving an un- 
authorized sale. Where trustees convey land coy- 
ered by the deed of trust, for their own personal ben- 
efit, such conveyance is voidable as against the ces- 
tui que trust,® although it may be valid as to one 
claiming by title ey to that held by the railroad 
eompany.? 

Expenditure of proceeds. A provision of the 
mortgage authorizing the expenditure of the pro- 
ceeds of property sold, for the benefit of the mort- 
gaged property, authorizes the trustee to expend such 
proceeds for the improvement of part of the line 
covered by the mortgage, although such part is sub- 
ject to a prior mortgage.!° 

[§ 699] (9) Lease of Property. After foreclo- 


sure for breach of conditions in the mortgage, and 


acquisition of possession by the trustees, they may, 
in the exercise of their discretion for the best inter- 
ests of all parties in interest, lease the road! upon 
such terms and conditions as the trustees may deem 


IW By al lee [a] 

[a] Power not implied.—The pow- 
er of a trustee under a railroad mort- 
gage to sell collateral securities is not 


cannot be 
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Collateral impeachment.—The 
eourt’s decision as to its jurisdiction 
impeached 
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best,” particularly where the bondholders are in an 
unorganized state.1* The right of the trustee by 
oral. assent to confirm a lease executed by the mort- 
gagor after breach of the conditions of the mortgage 
has been denied.14 

[§ 700] (10) Bidding on Property. 15 Trustees 
may be empowered by the mortgage to bid in the 
property at a foreclosure sale at the request of a ma- 
jority of the bondholders,!® or, even where the mort- 
gage contains such provision, the trustee may have 


‘the right to purchase as against an assenting bond- 


holder, by virtue of an order of the court upon pre- 
scribed conditions, even though no request is made 
by a majority of the bondholders.1* If necessary 
to protect the interests of the bondholders it may be 
the duty of the trustees to bid in the property in de- 
fault of bidders, independent of an order and decree 
authorizing them to do so.+& 

[§ 701] (11) Possession and Operation of Road*® 
—(a) Possession. Under a mortgage reserving the 
sole and exclusive management and control of the 
property to the mortgagor until default, the right of 
possession until sucb default is in the mortgagor.?° 
A provision of a railroad mortgage that the trustee 
may take possession upon default by the mortgagor?+ 
when certain preliminary steps have been taken”? 
may be given effect; but it has been held that such 
preliminary steps must be taken in order to give 
the trustee the right to possession under the mort- 
gage,”* and that, where the trustee has obtained pos- 
session on default and the railroad company has 
paid all past due installments and is in a condition 
to meet future installments, it may be entitled to a 
return of the possession of the property.?* Appar- 
ently in recognition of the strict doctrine of the com- 
(Mass.) 80. 

‘Right of mortgagor to lease see 


supra § 687. 
Who may purchase at foreclo- 


collaterally. 


incidental to, and cannot be implied 
from, the power to hold such secur- 
ities. Colorado, etc., R. Co. v. Blair, 
214 N. Y. 497, 108 NE 840, AnnCas 
L9LED 121774: 

{b] Unauthorized sale. — (1) 
Where by the terms of a railroad 
mortgage a trustee for bondholders 
was authorized in case of default to 
commence foreclosure on request of 
holders of bonds to a certain amount, 
and on written request of majority of 
the bondholders to purchase on fore- 
closure sale, and to take measures to 
organize a new company for the ben- 
efit of the bondholders upon such 
terms as a majority of them shall di- 
rect, to which company he shall con- 
vey the property, a request of a major- 
ity of the bondholders gave the trus- 
tee no authority to make a sale at 
public auction after a purchase by 
him at foreclosure sale, so long as any 
bondholder dissented and insisted up- 
on the performance of the trust. 
James v. Cowing, 82 N. Y. 449 [rev 
on other grounds 17 Hun 256]. (2) 
Such sale by the trustee could not be 
eonsidered as a transfer to substan- 
tially the organization provided for 
by the mortgage, where the transferee 
corporation had capital stock greatly 
exceeding the amount of bonds se- 
cured by the mortgage, and had prop- 
erty much more than that covered by 
the mortgage, and its membership was 
much greater in number than the 
bondholders under the mortgage, al- 
though a majority of the bondholders 
had gone into such transferee com- 
pany. James vy. Cowing, supra. 

2. James’ v. Cowing, 82 N. Y. 449 
[rev on other grounds 17 Hun 256]. 

3. James v. Cowing, supra. 

4 Youngman v. Elmira, etce., R. 
fo., 65 Pa. 278. 


Youngman y. Elmira, ete., R. Co., 65, 15. 


Pa. 278 

5. Dubuque, etc., R. Co. v. Pierson, 
70 Fed. 303, 17 CCA 401. 

6. Wood v. Dubuque, 
28 Fed. 910. 

7. Butterfield v. Cowing, 112 N. Y. 
486, 20 NE 369. See James v. Cow- 
ing, 82 N. Y. 449 [rev 17 Hun 256] 
(where a like decision was indicated 
but not actually made). - 

8. Miller v. lowa Land Co., 56 Iowa 
374, 9 NW 316. 

9. Miller v. Iowa Land Co., supra. 

10. Norfolk Southern R. Co. v. 
Guaranty Trust Co. 13 F. (2d) 979. 

{a] Bule applied where there was 
an ample equity in the property cov- 
ered by the prior mortgage. Norfolk 
Southern R. Co. v. Guaranty Trust 
Connlss Beec2d)n 9.79: 

11. Sturges v. Knapp, 31 Vt. 1. 

[a] Conditions authorizing lease.— 
Where the trustees had no rolling 
stock and equipment and no means of 
purchasing any, they could not be re- 
quired to attempt to operate the road 
om their own account, except as a mat- 
ter of strict necessity and practica- 
bility, and under such circumstances 
they acted properly in leasing the 
road. Sturges v. Knapp, 31 Vt. 1. 

[b] Informality in terms of lease 
or unreasonableness in its provisions 
is not ground for avoiding the lease 
by the lessors or those they represent, 
unless the contract is ultra vires. 
Sturges v. Knapp, 31 Vt. 1 

{[c] That trustees discuss and 
agree upon desirability of lease does 
not make a binding lease, nor estop 
one of their number from denying 
such lease. Pond v. Vermont Valley 
R. Co:,' 19°F. Cas. No. :11,264. 


etc., R. Co., 


12. ‘Sturges v. Knapp, SV tals 
13. Sturges v. Knapp, supra, 
14. Haven v. Adams, 4 Allen 


sure sale in general see infra § 788. 


16. James v. Cowing, 82 N. Y. 449. 
17. James v. Cowing, supra. 
[a] Where order merely fixes mini- 


mum at which the trustee may allow 
others to buy and the mortgage con- 
tains no limitation as to the amount, 
the trustee may, in his discretion as 
against the assenting bondholder bid 
a larger sum: than such minimum. 
James v. Cowing, 82 N. Y. 449. 

{b] Purchase must be treated as 
having been made under trusts of 
mortgage as between the trustee and 
the assenting bondholder. James vy. 
Cowing, 82 N. Y. 449. 

18. Rogers v. Wheeler, 2 Lans. (N. 
Y.) 486 [aff 43 N. Y. 598]. 

19. Expenditures see infra § 704. 

Possession and use of property un- 
der mortgages generally see Mortga- 
ges §§ 573-590. 

20. Southern Pac. R. Co. v. Doyle, 
11 Fed. 253, 8 Sawy. 60; First Nat. 
F. Ins. Co. v. Salisbury, 130 Mass. 


303. 

Shaw v. Norfolk County R. Co., 
5 Gray (Mass.) 162; Seibert v. Min- 
neapolis, etc., R. Co., 52 Minn. 246, 53 
NW 1151; Matter of New Paltz, etc., 
R. Co., 26 Misc. 324, 56 NYS 106. 

22. Macon, ete., R. Co. v. Georgia 
R. Co., 63 Ga. 103. 

23. Union Trust Co. v. Missouri, 
etc., R. Co., 26 Fed. 485. 

[a] Exercise of option by bond- 
holders.—Under the particular mort- 
gage the trustee could not hold pos- 
session of the road unless the bond- 
holders had either exercised their 
option in declaring the principal sum 
‘due and payable, or had demanded the 
foreclosure of the mortgage. Union 
Trust Co. v. Missouri, etc., R. Co., 26 
Fed. 485. 


24. Union Trust Co. v. Missouri, 
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mon law,?° it has been asserted that, in the absence 
of a stipulation in a mortgage giving the mortgagor 
company the right to retain. possession until default, 
the mortgagee or trustee has the right to take posses- 
sion at any time;?® and, according to some eases, 
where default has occurred, the trustee has the 
right?" and duty?® to take possession for the protec- 
tion and benefit of the bondholders, even though there 
is no express provision in the mortgage for taking 
possession. After a default and before an actual 


foreclosure of the mortgage the trustees are the only - 


responsible parties in regard to the management of 
the property;?® and they cannot be relieved from 
this responsibility except by a decree of a court of 
chancery.®° After foreclosure, although the con- 
tingent interests are mostly cut off and the number 
and character of the ultimate cestuis que trust very 
much changed, the duties of the trustees and the 
necessity of their continuing to act remain much the 
same.*! Thus it is the duty of the trustee in posses- 
sion after foreclosure to manage the property in a 
reasonably prudent and careful manner so as to 
keep it in a good state of preservation in order to 
make it available for the payment of the bonds, both 
principal and interest.?? The duty of the trustee 
in this regard continues at least until some organ- 
ization of the bondholders and the acquiring of some 
capacity to act by a majority, or in some such way 
as to enable them to discharge the new class of du- 
ties thrown upon them by the breach of the condi- 
tion of the mortgage and the surrendering of the 
road with its incidents and fixtures.?3 The trus- 
tees’ power to take possession must be exerted upon 
all the property mortgaged.** 

Conflicting claims to possession. The trustees’ 
right to possession upon default under a mortgage 
giving them such right is superior to that of a con- 
tractor who claims possession under a contract with 
the railroad company, and who holds bonds secured 
by the mortgage.*® The view has also been taken 
that the trustee is entitled to take possession and 
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operate the road, as against a permanent receiver Ap; 
pointed in proceedings to dissolve the company.® 
But since the legal title of the trustees to the prop- 
erty of the railroad company is only for the purpose 
of executing the trusts, and a court of -equity has 
like power of execution, where such court has ob- 
tained possession of the mortgaged property, it has 
been held it will not surrender it, unless it is appar- 
ent that the trustees can better execute the trust in 
justice to all parties.*? 

[§ 702] (b) Operation.?® Trustees in possession 
have sufficient power to enable them to discharge 
the duties which the public has a right to demand 
in keeping in repair and operating the road,®® at 
least where the mortgage authorizes the trustees to 
make such repairs and additions as they may deem 
expedient.*° They may use their own proper names 
or adopt any other name they may choose,*? and 
are not bound to do business in the name of the com- 
pany to whose rights they have succeeded.*?, They 
may appoint an agent to manage the road without 
personally going upon the premises themselves,** 
at least where the mortgage so provides.t* Trus- 
tees who purchase at a foreclosure sale and oper- 
ate the road under a decree authorizing them to do 
so are liable as common earriers for goods received 
by them while thus operating the road,*® and they 
are not in possession of the property as receivers, 
and are not relieved from liability on the ground 
that they stood in that relation to the court, since 
they are accountable, not to the court, but to the 
bondholders;#® nor are they released from their 
liability as common earriers by a conveyance of the 
property to a new company organized in obedience 
to a decree of court, where the act or contract as 
common carrier was done or entered into before the 
transfer took place.*? 

Statutory lien of state. Under a statute giving 
the state a lien for aid granted, certain state offi- 
cers may take possession and operate the road upon 
default.*® 


etc., R. Co. supra. 32. Sturges v. Knapp, supra. tees and not a technical receiver to be 
[a] Surrender of possession of 33. Sturges v. Knapp, supra. appointed by the court. Rice vy. St. 
road to railroad company may be or- 34. Coe v. Peacock, 14 Oh. St. 197.| Paul, ete. R. Co., 24 Minn. 464. 
dered where the principal does not 35.) “Allentmva! Dallas; etc, Ra Cornet 45. Barter v. Wheeler, 49 N. H. 9, 
accrue for many years, and past-due| F. Cas. No. 221, 3 Woods 316. 6 AmR 434; Rogers v. "Wheeler, 43 
installments of interest have been ten- 36. In re New Paltz, etc., R. Co., 26) N. Y. 598 [aff 2 Lans, 4864. 
dered and paid to the trustee in pos-| Mise. 324, 56 NYS 1060. Rights and liabilities of purchaser 
session. Union Trust Co. v. Missouri, 37. Illinois Cent. R. Co. v. Missis-| at foreclosure sale in general see in- 
ete., R. Co., 26 Fed. 485. sippi Cent. R. Co., 12 F. Cas. No. 7,-| fra §§ 796-805. 


25. See Mortgages §§ 573, 577. 008. 

26. First Nat. F. Ins. Co. v. Salis- 38. 
bury, 130 Mass. 303. 

27. Dow v. Memphis, etc., R. Co., 
20 Fed. 260; First Nat. F. Ins. Co. v. 
Salisbury, 130 Mass. 303. See Mem- 
phis, etc., R. Co. v. Dow, 120 U. S. 287, 40. 


§ 1136. 


Liability of mortgagee or trus- 
tee in possession for injuries result- 47. 
ing from operation of road see infra 


39. Palmer v. Forbes, 23 Ill. 301. [a] 
Jones v. Seligman, 81 N. Y. 190 


46. Rogers v. Wheeler, 43 N. Y. 598 
[aff 2 Lans. 486]. 
Rogers v. Wheeler; supra. 

48. Hand v. Savannah, etc., R. Co., 
SaS C200: 
Operation and effect of stat- 
ute.—(i) Under Act (1869) § 5, pro- 


7 SCt 482,30 L. ed: 595]. 

[a] Effect of provision for sale on 
request of specified number of bond- 
holders.—Although the mortgage pro- 
vides that until default the mortga- 
gor company shall remain in posses- 
sion and that on default and on re- 
quest of one half in amount of tne 
holders. of the bonds the trustee shall 
sell the property and apply the pro- 


ceeds upon the payment of the bonds, 
on default the trustees had the power 
to foreclose and take possession of 
the property, although not requested 
so to do by one half in amount of 
the bondholders. First Nat. F. Ins. 
Co. v. Salisbury, 130 Mass. 303. 

28. First Nat. F. Ins. Co. v. Salis- 
supra; Sturges v. Knapp, 31 


29. Sturges v. Knapp, supra. 
30. Sturges v. Knapp, supra. 
31. Sturges v. Knapp, supra. 


[aff 16 Hun 230]. 

{a] Fences and farm crossings.— 
The trustees under a mortgage oper- 
ating a railroad are liable to a land- 
owner for a neglect to maintain fences 
and farm crossings, and he may en- 
force performance of such duty with- 
out resort to an action for damages 
given by L. (1854) c 285 § 8. Jones 
i: Peeve 81 N. Y. 190 [aff 16 Hun 

30]. 

41. Palmer v. Forbes, 23 Ill. 301. 

42. Palmer v. Forbes, supra. 

43. Palmer y. Forbes, supra. 

44. See case infra this note. 

[a] Construction of provision.— 
Where an article of a railroad mort- 
gage authorizes trustees on default 
to take possession, hold, and use the 
road, operating it by their. superin- 
tendents, managers, receivers, or serv- 
ants or other attorney or agents, the 
receiver meant is one of the trus- 


ceedings by a controller general to - 
take possession of the road was not 
barred by a decree of the circuit court 
transferring the possession of the 
road to the receiver and the advisory 
board, to be operated for the benefit 
of the creditors and stockholders of 
the road. Hand v. Savannah, ete., R. 
8 S. C. 207. (2); The authority con- 
ferred upon the controller general by 
such act was not in conflict with the 
rights of the creditors of the road, 
nor ‘did it impair the obligation of the 
contract between the state and the 
holders of the bonds issued by the 
corporation and guaranteed by the 
state under the act of 1856. Hand v. 
Savannah, etc, R. Co., supra. (3) 
Nor was the act of 1869, authorizing 
the controller general on a certain 
contingency to take possession of the 
Savannah and Charleston Railroad, 
repealed by the act of 1871, directing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- 
% 


§§ 702-704] 


Agency as between mortgagor and mortgagee or 
trustee. There is authority for the view that a trus- 
tee in possession under authority of the mortgage 
is the company’s agent in the management of the 
road and it is liable to third persons for his’ acts.*® 
Where the mortgagee is entitled to the possession of 
property because of a default by the mortgagor, but 
permits the mortgagor to retain possession, it has 
been held that the mortgagor is the agent of the 
mortgagee in respect of procuring needed repairs of 
the property.°° 

Contracts. Trustees in possession of and operat- 
ing a railroad are liable upon the contracts of op- 
eratives employed upon the road to the same extent 
as the corporation would have been had it contin- 
ued in possession.®+ But a trustee entering into pos- 
session and operating the road is not bound by con- 
tracts made by the mortgagor while in possession 
under the mortgage,®°? unless such contracts ‘were 
expressly authorized by the mortgage.®? 

[§ 703] (12) Individual Interest in Transac- 
tions.’ Where everything is honestly done by the 
trustee and the rights of others have not been prej- 
udiced to his advantage, the mere fact of interest 
on his part in‘the transaction is not sufficient to 
justify the court in withholding a confirmation of 
his acts.°> But the trustee should not put himself 
in a position or relation which is antagonistic or 
hostile to the interests of the bondholders,®* as by 
acquiring adverse interests,°* or by in any way pro- 
moting his own. interest to the prejudice of the 
bondholders.®°* Thus, where he holds the legal title 
to the trust property for the benefit of its bond- 
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holders, he cannot speculate with the trust prop- 
erty.°® He cannot purchase an outstanding title and 
hold it for his own use,®°® even though such title is 
acquired by purchase at a judicial sale,*! or is su- 
perior to the one conveyed to him in trust.°? Nor 
can a trustee who has acquired such outstanding title 
require the company in an action of ejectment to 
refund to him the amount paid for such title.¢* The 
mere fact that some of the trustees were holders of 
bonds secured by their trust is not sufficient to make 
them incompetent to consent to a decree of foreclo- 
sure embodying a plan of reorganization.®* 

[§ 704] (13) Compensation and Expenses. In 
accordance with general rules and subject to appli- 
cable limitations and qualifications,®® trustees are 
entitled to reimbursement for all expenses reason- 
ably and necessarily incurred in the execution of 
the trust,®® such as reasonable counsel fees and costs 
expended in prosecuting and defending proper pro- 
ceedings to protect the trust property,®" and are 
entitled to reasonable compensation for their sery- 
ices,°S including compensation for services rendered, 
and fees and costs in foreclosure proceedings,®® pro- 
vided such services or expenditures are within the 
line of the duties imposed upon them by the in- 
strument creating the trust.7° But in order that 
the trustee may be entitled to compensation or ex- 
penses the services or expenditures must be reason- 
ably necessary in the performances of his duties.71 
The trustee may be entitled to compensation or re- 
imbursement for expenses under provisions there- 
for in the mortgage or trust deed,’? and in general, 
where the compensation is fixed by the governing 


proceedings for the foreclosure to be 
taken against all railroad companies 
which had failed to pay the interest 
due upon the bonds of the companies 
guaranteed by the state. Hand v. Sa- 
vannah, ete., R. Co., supra. (4) .Nor 
does such act in authorizing and di- 
recting the controller general to take 
possession of the road on the com- 
pany’s becoming insolvent and fail- 
ing to pay the guaranteed bonds au- 
thorize the performance of an act 
which could only be performed 
through the instrumentality of the 
judicial department of the _ state. 
Hand v. Savannah, etc., R. Co., supra. 

49. Rio Grande R. Co. v. Cross, 5 
Tex. Civ. A. 454, 283 SW 529, 1004. 

[a] Thus the company may be lia- 
ble for goods lost in transitu over 
the road during the trustee’s man- 
agement. Rio Grande R. Co. v. Cross, 
5 Tex. Civ. A. 454, 23 SW 529, 1004. 

50. Watts v. Sweeney, 127 Ind. 116, 
26 NE 680, 22 AmSR 615. 

51. Sprague v. Smith, 29 Vt. 421, 
70 AmD 424. 

52. Ellis v. Boston, etc., R. Co., 107 
Mass. 1. 

53. Ellis v. Boston, ReaeCos: 
Supra. 

54. Sale of property for personal 
benefit of trustee see supra § 698. 


etc., 


55. _Shaw v. Little Rock, etc., R. 
Co., 100 U. S. 605, 25 L. ed. 757. 

56. Baker v. Springfield, etc., R. 
Co., 86 Mo. 75. 

57. Baker y. Springfield, etc, R. 
Co:, supra. 

58. Farmers’ L. & T. Co. v. North- 
ern.Pac. R. Co., 66 Fed. 169; Bound 


v. South Carolina R. Co., 50 Fed. 853. 


59. Baker v. Springfield, etc., R. 
Co., 86 Mo. 75. 

60. Baker vy. Springfield, etc, R. 
Co., supra. t 

61. Baker v. Springfield, etc, R. 
Wor SULA, s f 

62. Baker v. Springfield, etc, R. 
Co., supra. ‘ 

63. Baker v. Springfield, etc., R. 
Co., supra. 

64. Shaw v. Little Rock, ete, R. 


Co., 100 U. S. 605; 25 L. ed. 757. 

65. See Corporations § 2720; Trusts 
[39 Cyc 478 et seq, 480 et seq]. 

66. Central Trust Co. v. Wabash, 
etc., R. Co., 36 Fed. 622; McLane v. 
Placerville, etce., R. Co., 66 Cal. 606, 
6 P 748; Ellis v. Boston, etc., R. Co., 
107 Mass. 1; Rensselaer, etc., R. Co. 
v. Miller, 47 Vt. 146. 

67. Central Trust Co. v. Wabash, 
etc., R. Co., 36 Fed. 622; Louisville, 
etc., R. Co. v. Schmidt, 107 SW_ 745, 
33 KyL 346. See Internal Impr. Fund 
v. Greenough, 105 U. S. 527, 26 L. ed. 
1157 (recognizing rule). 

68. U.S.—Central Trust Co. v. Wa- 
bash, etc., R. Co., 36 Fed. 622; Dow v. 
Memphis, etc., R. Co., 32 Fed. 185, 23 
Blatchf. 84. 

Jll.—Palmer v. Forbes, 23 Iil. 301. 

Iowa.—Gilman v. Des Moines Val- 
ley R. Co., 41 Iowa 22. 

Mass.—HEllis v. Boston, ete., R. Co., 
107 Mass. 1. : 

Vt.—Rensselaer, etc., R. Co. v. Mil- 
ler, 47 Vt. 146. 

[a] Particular amounts properly 
allowed or allowable.—(1) Trustees 
entitled to two per cent on the par 
value of bonds received in exchange 
for land sold by them. Gilman vy. 
Des Moines Valley R. Co., 41 Iowa 22. 
(2) Trustee entitled only to one per 
cent compensation allowed by N. Y. 
Rev. St. p 2 c 6 tit 3 art 3 § 58. Dow 
v. Memphis, etec., R. Co., 32 Fed. 185, 
23 Blatchf. 84. 

69. Phinizy v. Augusta, ete., R. Co., 
98 Fed. 776; Mercantile Trust Co. v. 
Missouri, ete., R. Co., 41 Fed. 8. 

{a] Trustee of senior divisional 
mortgage, who is made party defend- 
ant to a bill to foreclose a junior gen- 
eral mortgage, is entitled to be reim- 
bursed out of the proceeds of sale, for 
his services and for counsel fees in 
the proceedings, although he has filed 
a bill in another court to foreclose the 
divisional mortgage and procured the 
appointment of a separate receiver 
for that division. Central Trust Co. 
v. Wabash, etc., R. Co., 36 Fed. 622. 
| [b] Amount as affected by partic- 
ular circumstances.—The allowance 


to trustees for their services in rela- 
tion to a foreclosure will be propor- 
tioned to the amount of service ac- 
tually required and rendered; and 
where they do not take possession of 
the property, and no duties are re- 
quired of them in its administration 
or in the distribution of the proceeds, 
a comparatively small allowance will 
be made them. Phinizy v. Augusta, 
ete. R.tCo:, 98 ‘Med. 17.76: 

[c] Particular amounts properly 
allowed or allowable.—In foreclosure 
proceedings the allowance of five hun- 
dred dollars was ample compensation 
for the services of a trustee of the 
mortgage of which there was only one 
bond of five hundred dollars outstand- 
ing, the balance of the issue of one 
million five hundred thousand dollars 
being deposited with a trust company, 
his services in the litigation being- 
merely nominal and going no further 
than the use of his name. Easton v. 
Houston, etc., R. Co., 40 Fed. 189. 

Fees and costs in foreclosure suit in 
general see infra § 825. 

70. Tracy v. Gravios R. Co., 13 Mo. 
A. 295 [aff 84 Mo. 210]. 

71. Bound y. South Carolina R. Co., 
62 Fed. 536. 

[a] Unnecessary  litigation.—(1) 
Where a suit by a trustee is unneces- 
sary, he should not be allowed counsel 
fees therefor (Bound v. South Caro- 
lina R. Co., 62 Fed. 536), (2) or com- 
pensation for services (Bound v. 
South Carolina R. Co., supra). (3) 
Where in foreclosure proceedings on a 
second railroad mortgage the lien of 
the first mortgage is not questioned, 
the sole duty of the trustee under the 
first mortgage is to see that the 
amount due thereunder is determined 
and a decree made conserving the in- 
terests of the bondholders, and for 
anything further he is not entitled to 
compensation or counsel fees. Bound 
v. South Carolina R. Co., supra. 

72. Mercantile Trust Co. v. Mis- 
souri, ete., R. Co., 41 Fed. 8; Central 
of Georgia R. Co. v. Central Trust Co., 
135 Ga. 472, 69 SE 708. 

[a] Particular compensation or ex- 
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agreement, the trustee is entitled to the specified 
compensation,** and only to such compensation."4 
Where the mortgagor railroad company in the trust 
deed reserves the right to sell land subject to the 
mortgage and pay the proceeds of the sales there- 
of to the trustees after deducting expenses incurred 
in executing the trust, it may retain the proper 


amount for expenses in making the sales and may 


also pay the taxes out of the proceeds thereof.*® 

Lien or charge on property or proceeds. The right 
of a trustee to a lien or charge on the mortgaged 
property for compensation earned,’?® and expenses 
properly incurred, in the administration of the 
trust,77 has been recognized even in the absence of 
any provision in the trust agreement as to expens- 
es."8 But it has been held that, where the person 
claiming compensation and expenses acted in the 
capacity of mortgagee and not of trustee, he was 
not entitled to have the amounts claimed made a 
charge upon the mortgaged property or proceeds,‘ 
and that a provision in the mortgage for compen- 
sation to the trustee for services which he may ren- 
der does not give to such trustee a lien for his sery- 
ices. §° 

Mortgagee in possession. A railroad company, as 
mortgagee in possession of a road, may incur only 
such expenses as are reasonably essential to the 
preservation of the mortgaged railroad as a going 
conecern,*! and if it is desired to make betterments, 
for the purpose of making the property more serv- 
iceable in connection with its other lines, that bur- 
den must be borne by the mortgagee.®? 

[§ 705] (14) Actions, Remedies, and Proceedings 
by or against Mortgagee and Trustee**—(a) In Gen- 
eral. In some jurisdictions at least the general rule 
is that the courts ean deal with bondholders only 
through the trustee,8* provided it appears that the 
bondholders can be fully and fairly represented and 


penses.—(1) Allowance for compensa- 79.6 


tion and expenses in foreclosure pro- 


ceeding has been made. Mercantile 80. 
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protected in their rights by the trustee.8® So in gen- 
eral in legal proceedings affecting the trust to which 
the bondholders are not actual parties, the trustee 
represents the bondholders,*’* and whatever binds 


the trustee, if he acts in good faith, binds the bond- 


holders.87 Some courts have stated the rule to be 
that generally, in defending or executing the trust, 
the trustee represents the bondholders,’* but that 
a trustee who has no authority to consent to a mod- 
ification of the mortgage has no implied authority 
to represent the bondholders in a suit for that pur- 
pose,*® and that a trustee does not represent the 
bondholders in a suit to obtain authority not con- 
ferred on the trustee by the instrument or deed of 
trust,°° as for example to authorize the disposition 
of the property not authorized by the mortgage,®* 
or to permit the investment of funds in the hands 
of the trustee in securities other than those speci- 
fied in the the governing agreement.®2 But in some 
jurisdictions the trustee may represent the bond- 
holders in a suit to authorize a change of securi- 
ties.°* Where the trustee under the mortgage is spe- 
cifically authorized to represent the bondholders in 
any proceeding on the mortgage which they might 
deem necessary or expedient for the benefit of the 
holders of the mortgage, if legal action is necessary 
to protect the bondholders, it is the duty of the trus- 
tee to take such action.®* 

Notice to trustee as party. In general a trustee 
who is a party to a bill in a suit in which a receiver 
has been appointed must take notice of orders to 
the receiver affecting the interests of the trustee. 

[§ 706] (b) Against Trustee in General. If the 
trustees fail to perform their duties, either through 
willfulness, indifference, or error of judgment, the 
bondholders or other beneficiaries who are aggrieved 
by their conduct may obtain relief in equity,°® as 
by a bill to compel the trustee to take possession 


Coe v. Columbus, etc., R. Co., 10 { Co. v. Oneonta, etc., R. Co., 122 App. 
Oh. St. 372,75: Amp 5a. 
Mercantile Trust, etc., 


8. Div. 


: 193, 107 NYS 237 (where the 
Com. 


court has a double duty in respect of 


Trust Co. v. Missouri, ete., R. Co., 41 
Fed. 8. (2) Where a mortgage pro- 
vides that the trustees thereunder 
shall be entitled to reasonable com- 
pensation for all services they may 
render in the execution of the trusts 
of the mortgage, to be paid by the 
mortgagor, and also provides that, if 
the mortgagor and trustees shall dis- 
agree as to the amount of the fund 
set aside by the mortgagor as avail- 
able for interest on the bonds secured 
by the mortgage, the trustees shall 
file a proceeding in equity for the as- 
certainment of the fund, the trustees 
in performing such duty, if they pre- 
vail in the suit, are entitled to neces- 
sary expenses connected with the 
prosecution of the action, including 
counsel fees. Central of Georgia R. 
Co. v. Central Trust Co., 135 Ga. 472, 
69 SE 708. 

73. Maury v. Chesapeake, etc., R. 
Co., 27 Gratt. (68 Va.) 698. 

[a] Where trustee is superseded.— 
Where the agreement specified the 
compensation and, after rendering 
services, the trustee was superseded, 
he was entitled to the compensation 
agreed upon. Maury v. Chesapeake, 
etc., R. Co., 27 Gratt. (68 Va.) 698. 

74. Maury v. Chesapeake, etc., R. 
Co., supra. 

75. Nickerson v. Atchison, etce., R. 
Co., 17 Fed. 408, 83 McCrary 455. 

76. Rensselaer, etc., R. Co. v. Mil- 
ler, 47 Vt. 146. 

77. McLane v. Placerville, ete., R. 
Co., 66 Cal. 606, 6 P 748; Rensselaer, 
ete., R. Co. v. Miller, 47 Vt. 146. 

78. Rensselaer, etc., R. Co. v. Mil- 
ler, supra. 


Atlantic, eters” RK. iCot, 999 Ne C1395 5 
SE 417. 

81. Guaranty Trust Co. v- Minne- 
apolis, ete. R. Co., 36 EF. (2d) 747. 

82. Guaranty Trust Co. v. Minne- 
apolis, ete., R. Co., supra. 

83. Foreclosure proceedings see in- 
fra §§ 759-782. 

84. Rospigliosi v. New Orleans, 
etc., R. Co., 237 Fed. 341, 150 CCA 355; 
Farmers’ L. & T. Co. v. Northern Pac. 
R. Co., 66 Fed. 169 (recognizing rule). 

85. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., supra. 

[a] Where it appears that trustees 
are in position prejudicial to interests 
of bondholders, the rule that courts 
are to deal with bondholders only 
through their trustees does not apply. 
Farmers’ L. & T. Co. v. Northern Pac. 
R. Co., 66 Fed. 169. 

[b] It is assumed that the bond- 
holders are fairly represented by the 


trustee. Rospigliosi v. New Orleans, 
ore Ria Coy, i230) Weds 344-150) CCA 
86. Beals v. Illinois, ete., R. Co., 


133 U. S. 290, 10 SCt 314, 33 L. ed. 608; 
Shaw v. Little Rock, etc., R. Co., 100 
Wy 3S: 605 225-2 eda Sie 

87. Beals v. Illinois, etc., R. Co., 
133) USS. 290, 10. SCt-314, 33 LL. ed. 608) 
Shaw v. Little Rock, etc., R. Co., 100 
U. S:.605,025 Ted. 757. 

[a] Suit to declare trust void.— 
Beals v. Illinois, etc., R. Co., 133 U. S. 
290, 10 SCt 314, 33 L. ed. 608. 

8S; Colorado, ete oReCow yarblair 
214 N. Y. 497, 108 NE 840, AnnCas 
1916D 1177. 

89. Colorado, etc., R. Co. v. Blair, 
supra. But see Rochester Trust, ete.; 


property taken into its possession, the 
duty to creditors and the duty to the 
publig, the trustee under the mortgage 
repreSents the bondholders secured 
thereby for the purpose of any appli- 
cation by a receiver of the corporation 
for direction in the execution of his 
trust, in whatever proceedings the re- 
ceiver was appointed, and whether the 
trustee was or was not originally a 
party to such proceeding). 


90. Colorado, etc., R. Co. v. Blair, 
214 N. Y. 497, 108 NE 840, AnnCas 
1916D 1177. 

91. Colorado, etc., R. Co. v. Blair, 


supra. 

92. Fidelity Ins., Trust, etc., Co. v. 
United New Jersey R., etc., Co., 36 N. 
J. Eq. 405; Clark v. St. Louis, ’ete., R. 
Co,, 58! ow. Pr iGNagi) ike 

93. Baltimore v. United R., etce., 
CO, 108 Md. 64, 69 A 436, 16 LRANS 

94. McDougall v. Huntington, ete., 
Er, JCCCr COM ma 4 sini OS malian AGEN Lam 

95. >°U. Sal Teust, (Co. eye maVVa basin 
Western R. Co., 150! U. S. 287, 14 SCt 
86, 37 L. ed. 1085. 

fa] Thus trustees under a mort- 
gage of a leased line, who are parties 
to a bill under which a receiver is 
appointed for the lessee company, are 
bound to take notice of all orders to 
the receiver affecting their interests, 
and if they deem such orders injurious 
should at once ask the court to cancel 
or modify them. U. S. Trust Co. v. 
Wabash Western R. Co., 150 U. S. 287, 
14 SCt 86, 37 L. ed. 1085. 

96. Florida v. Anderson, 91 U. S. 
667, 23 L. ed.-290; First Nat. F. Ins. 
Co. v. Salisbury, 130 Mass. 303; Com. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and manage the mortgaged property,®’ to compel 
him properly to apply moneys received as trustee ;°® 
or to compel him to take legal action to protect the 
interests of bondholders where the trust deed or 
mortgage authorizes the trustee to represent the 
bondholders.°® Where the trustees abandon their 
trust or have been remiss in their duty, the bond- 
holders or other beneficiaries may also take proper 
steps in equity to have them removed and new trus- 
tees appointed;1 and may sue such trustees for dam- 
ages sustained by reason of their misconduct.? 
Moreover the mortgagor company may, in a proper 
ease, be entitled to relief in equity.2 But it has 
been held that a holder of overdue interest coupons 
cannot maintain an action in his own name to com- 
pel a trustee to enforce payment: of such bonds and 
interest by a sale of the property covered by the 
deed of trust, which was executed to secure a series 
of negotiable bonds with nonnegotiable interest cou- 
pons attached. A stranger to the mortgage or deed 
of trust has no right of action against the trustee 
for the latter’s alleged wrongful failure to cancel 
the mortgage or deed of trust.® 

‘Parties. General rules as to parties in civil ac- 
tions® apply in‘actions against trustees.7?/ When it 
becomes necessary for a bondholder to reach prop- 
erty held by the trustee, he must proceed against 
the trustee, not for such bondholder’s own separate 
benefit, but as a bondholder, and on behalf of the 
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bondholders as a class.® 

Pleading. The general rules of pleading in civil 
actions® apply in actions against trustees.*° 

Evidence. General rules as to evidence in civil 
actions!! apply in actions against trustees.?? 

[§ 707] (c) By Trustee or Mortgagee in General. 
In accordance with general rules!* at common law 
in some jurisdictions if the mortgagor company 
makes default in payment, the mortgagee er trus- 
tee, being entitled to the possession of the mort- 
gaged property,!4 may maintain ejectment there- 
for.t> In some jurisdictions a court of equity will 


‘not take possession and operate a railroad at the 


instance of a trustee or mortgagee except by an ac- 
tion to foreclose the mortgage.*® But if the trus- 
tee is entitled on default to take possession under 
the terms of the mortgage,1’? if prevented from do- 
ing so he may, without bringing an action to fore- 
close, apply to a court of equity to be put into pos- 
session,!® a proper remedy in such case being a bill 
for the specific enforcement of the mortgagee’s or 
trustee’s rights.1® But it has been held that the rem- 
edy under a provision of the mortgage directing the 
trustee to take possession and sell on the request. 
of a specified number of bondholders is merely cu- 
mulative and does not prevent the enforcement in 
equity of any rights or remedies ‘in respect of pos- 
session which the law gives to the trustee as mort- 
gagee.*° The right of a trustee under a mortgage 


v. Susquehanna, etc., R. Co., 122 Pa. 
306, 15 A 448, 1 LRA 225. 

97. First Nat. F. Ins. Co. v. Salis- 
bury, 130 Mass. 303. 

[a] Defenses.—It is no defense to 
a bill by the holders of first mortgage 
bonds to compel the trustees named 
therein to take possession of the mort- 
gaged property after the company’s 
default, that litigation may be neces- 
Sary to ascertain what property is 
covered by the mortgage, or that a 
great burden and personal liability for 
injuries done and debts subsequently 
incurred will thereby be imposed upon 
Such trustees. First Nat. F. Ins. Co. 
v. Salisbury, 130 Mass. 303. 


98. Dwight v. Smith, 13 Fed. 50. 
99. McDougall v. Huntingdon, etc., 
R., ete., Co., 294 Pa. 108, 143 A 574. 


1. See infra §§ 689, 690. 

2. James v. Cowing, 17 Hun 256 
[rev on other grounds 82 N. Y. 449]. 

[a] Measure of damages to a bond- 
holder who has sued a trustee for mis- 
conduct in improperly selling corpo- 
rate property is the value of his pro- 
portionate part of the property thus 
wrongfully sold. James v. Cowing, 82 
N. Y. 449 [rev 17 Hun 256]. 

3. North Carolina R. Co. y. Wilson, 
81 N. C, 223. 

[a] Protection of trust funds.— 
North Carolina R. Co. v. Wilson, 81 
N, C.7228: 

4) Wright, va :Ohio, .etem RR. Cont 
Disn. 465, 12 Oh. Dec. (Reprint) 736. 

5. Kaulbach v. Knickerbocker 
ease Co., 148 App. Div. 331, 132 NYS 
35 

[a] Thus an action for damages 
could not be maintained by parties 
whose rights arose under a contract 
to reorganize such road with persons 
describing themselves as the owners 
of the franchises and property of such 
railroad. Kaulbach v. Knickerbocker 
cf aks Co., 148 App. Div. 331, 132 NYS 
350. 

6. See Equity §§ 253-356; 
AW. See pls 

7. See-cases infra this note. 

[a] Suit for negligent administra- 
tion of trust.—(1) A suit against trus- 
tees for negligent administration of 
their trust must be brought on behalf 
of all the bondholders similarly situ- 
ated and who may choose to come in, 
and cannot be maintained by individ- 


Parties 


ual bondholders on their own Mes 
Frishmuth v. Farmers’ L. & T. Co., 
95 Fed. 5. (2) The mortgagor is not 
a necessary party to a suit by bond- 
holders against the trustee for negli- 
gent administration of his_ trust. 
Frishmuth y. Farmers’ L. & T. Co., 
supra. 

{[b] Suit to compel taking posses- 
sion.—In a suit by part of the holders 
of first mortgage bonds against trus- 
tees to compel them to take possession 
of the mortgaged property, other 
holders of bonds of the same issue 
will be allowed to come in as plain- 
tiffs; but subsequent mortgage bond- 
holders are not necessary parties, 
where the trustees are the same un- 
der both mortgages. First Nat. F. 
Ins. Co. v. Salisbury, 130 Mass. 303. 

{[c] Suit to compel payment of 
funds to bondholders.—In a suit to 
compel trustees of a.mortgage under 
which plaintiff's bonds were issued, 
who had improperly consented to a 
preference of other mortgages, to pay 
over certain funds to bondholders, the 
corporation and such trustees were 
the only necessary parties. Hollister 
v. Stewart, 111 N. Y. 644, 19 NE 782. 

8. Com. v. Susquehanna, etce., R. 
Co., 122 Pa. 306, 15 A 448, 1 LRA "225. 

9. See peanity §§ 374-678; Plead- 
ing 49 C. 

10. eas ae infra this note. 

[a] Complaint, petition, or bill 
held sufficient.—A bill brought by 
less than one sixth in amount of the 
holders of the bonds secured by a 
railroad mortgage, against the trus- 
tees thereunder, to compel them to 
take possession, and which alleges a 
default in the payment of interest, 
and that the corporation had signified 
a purpose not to pay interest unless 
the holders of the bonds would take a 
rate less than that specified, and that 
its net income was insufficient to en- 
able it to pay interest, and that it was 
applying the income to unsecured 
debts, and that there was danger that 
if this course continued the property 
would be inadequate security for the 
payment of the mortgage, is sufficient 
on demurrer. First Nat. F. Ins. Co. v. 
Salisbury, 130 Mass. 303. 

[b] Complaint, petition, or bill 
held insufficient.—A petition seeking 
to hold.a trustee of a railroad liable to 


pay a judgment received against the 
company is defective where it does 
not allege what moneys of the com- 
pany had come into the hands of the 
trustee. Nicholson vy. Louisville, etc., 
R. Co., 55 Ind. 504. 


11. See Evidence 22 C. J. pi. 
12. See case infra this note. 
[a] Sufficiency of evidence.—Re- 


lief under a bill praying that the trus- 
tees be compelled to record a mort- 
gage and that such mortgage be de- 
clared a prior lien over other mort- 
gages should be denied, where the evi- 
dence does not establish satisfactorily 
the organization of the railroad com- 
pany at the time of the issuance of the 
bonds, or the existence of the mort- 
gage securing the same. Riggs v. 
Pennsylvania, etc., R. Co., 16 Fed. 804. 

13. See Mortgages §§ 577, 583. 

14. See supra § 701. 

15. Dow v. Memphis, etc., R. Co., 20 
Fed. 260; Galt v. Brie, ete.,. R. Co., 19: 
U. C. C. P. (Ont.) 357. See Memphis, 
ete., R. Co. v. Dow, 120 U. S. 287, 7 SCt 
482, 30 L. ed. 595. 

16. Seibert v. Minneapolis, ete., R. 
Co., 52 Minn, 246, 53 NW 1151. 

17. See supra § 701. 

18.. Shepley v. Atlantic, etc., R. Co., 
55 Me. 395; Seibert v. Minneapolis. 
etc., R. Co., 52 Minn. 246, 53 NW 1151. 

19. Shepley Vv. Atlantic, ete: Reco, 
55 Me. 395. 

[a] Thus, if the mortgage is a 
valid one, a court of equity has juris- 
diction to decree specific performance 
of a stipulation in the mortgage au- 
thorizing the trustees to take posses- 
sion of the mortgaged property for 
the nonpayment of the bonds. Shep- 
ley v.-Atlantic, etc., R. Co., 55 Me. 395. 

20. Dow v. Memphis, ete., RIE COs, 
20 Fed. 260. See Memphis, etce., R. 
Co. v. Dow, 120 U. S. 287, 7 SCt 482, 
80 L.. ed. 595: 

{a] Where railroad mortgage em- 
braces road, rolling stock, and other 
personal property of company, the 
proper remedy of the mortgagee to 
obtain possession of the mortgaged 
property after condition broken is by 
a bill in equity for specific enforce- 
ment of the mortgagee’s rights. Dow 
v. Memphis, ete., R. Co., 20 Fed. 260. 
See Memphis, etc., R. Co. v. Dow, 120 
U.S. 287, 7 SCt 482, 30 L. ed. 595. 
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given by a railroad to sue to enforce a contract 
by which another railroad company agreed to fur- 
nish funds to pay interest on the mortgage bonds 
has been recognized where the trustee was a party 
to such contract.2! When questions of difficulty 
arise, the trustee may apply to a court of equity 
for instructions in the execution of his trust.?* For 
the benefit of bondholders a trustee may sue for the 
specific performance of a contract leasing the road,”* 
or to compel the execution of a conveyance to the 
railroad company, under a contract of sale.?# 
after condition broken the mortgagee may maintain 


an action for any material injury to the property 


that would amount to restrainable waste;?> but 
the mortgagee cannot maintain an action before con- 
dition broken for waste which might have been ac- 
tionable after condition broken.** Where the old 
trustees have been removed and new ones appoint- 
ed, the latter are the proper parties to seek re- 
dress on behalf of the bondholders against third 
persons.*7 

[§ 708] (d) Injunction. In accordance with gen- 
eral rules and subject to applicable qualifications 
and exceptions?® bondholders may in a proper case 
obtain an injunction to restrain the trustees from 
giving effect to an agreement by which the rights 
of the bondholders are substantially affected;2® or 
where a trustee incapacitates himself from discharg- 
ing his duties an injunction will lie to restrain him 
from acting as trustee,*° and from further prose- 
cuting an action as such.?+ The mortgagor company 


21. Equitable Trust Co. v. Western 
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So'| pair the bondholders’ security.*° 


clear that, if the trustee of one class 


re Oe ae 
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may be entitled to an injunction to protect the trust 
funds.?? So an injunction will lie at the instance of 


subsequent encumbrancers to restrain trustees un- 


der a prior mortgage from executing the trusts prej- 
udicially to their interests.?* Likewise the remedy 
by injunction may be exercised in favor of a trus- 
tee or mortgagee acting under a railroad mortgage 
upon all its property, for the security of bondhold- 
ers;*4 and a mortgagee or trustee may at any time 
have an injunction to restrain waste that will im- 
But a mortgagee 
of an insolvent railroad company does not have such 
an interest in its unmortgaged property as will sup- 
port a suit to enjoin a transfer thereof, in the ab- 
sence of a showing that the mortgaged property 
was insufficient to-pay the mortgage debt.2® While 
the authority of a court of equity to enjoin an ac- 
tion at law in another state is generally recog- 
nized,*7 it has been held that, where mortgage trus- 
tees of a railroad company as such have no property 
subject to sequestration within the state, an in- 
junction will not le to enjoin such trustees from 
prosecuting an action in another state, as there 
would be no means of enforcing the injunction.*® 
[§ 709] (e) Accounting. General rules as to the 
accounting of a trustee®® apply to the accounting of 
a trustee under a railroad’s mortgage.t® Trustees 
or mortgagees are bound to account for all profits 
or advantages obtained by them through their posi- 
tions as mortgagees or trustees.*+ Trustees appoint- 
ed by the court in pursuance of legislative authority 


and property under the mortgage an 


Pac. R. Co., 244 Fed. 485 [aff 250 Fed. 
327, 162 CCA 397 (certiorari den 246 
U. S. 672 mem, 38 SCt 423 mem, 62 L. 
ed. 932 mem)]; Ex p. Equitable Trust 
Co., 231 Fed. 571, 145 CCA 457 [rev 
231 Fed. 478]. 

22. Coe v. Beckwith, 31 Barb. (N. 
Y.) 339, 10 AbbPr 296, 19 HowPr 398. 

{a] Parties.—(1) In such an ac: 
tion all the creditors need not, in 
case they are numerous and unknown 
to plaintiff, be joined as parties (Coé 
v. Beckwith, 31 Barb. (N. Y.) 339, 10 
AbbPr 296, 19 HowPr 398); (2) nor 
need a sheriff who holds a warrant of 
attachment on income of the road 
deposited by the company to the cred- 
it of the trustee for the payment of 
interest coupons, or a depositary of 
the fund, be made parties, where 
plaintiff in the attachment suit has 
been joined as a party (Coe v. Beck- 
with, supra). 

23. Schmidt v. Louisville, ete., R. 
Co., 101 Ky. 441, 41 SW 1015, 19 KyL 
666, 38 LRA 809. 

[a] Railroad lease providing for 
payment of net earnings to holders of 
mortgage bonds of the lessor was for 
the benefit not only of the lessor and 
lessee, but of the bondholders, and 
the trustee for the bondholders might 
sue for the specific performance of 
the contract for their benefit. 
Schmidtz v. Louisville, etc., R. Co., 
101 Ky. 441, 41 SW 1015, 19 KyL 666, 
38 LRA 809. 

24. Boston Safe-Deposit, etc., Co. 
v. Bankers’, etc., Tel. Co., 36 Fed. 288 
{aff 147 U. S. 431,13 SCt 396, 37 L. ed. 
231]; Farmers’ L. & T. Co. v. Fisher, 
17 Wis. 114. 

25. Grand Trunk R. Co. v. Central 
Vermont R. Co., 91 Fed. 696. 

26. Grand Trunk R. Co. v. Central 
Vermont R. Co., supra. 

27. Stevens v. Eldridge, 23 F. Cas. 
No. 13,396, 4 Cliff. 348. 

28. See Injunctions §§ 70-453. 

29. Reinach v. Meyer, 55 HowPr 
(N: Ys.) 288. 

{a] Continuance.—(1) The injunc- 
tion should be continued where it is 


of bondholders is permitted to carry 
out the agreement, injustice will be 
done to another class of bondholders. 
Reinach vy. Meyer, 55 HowPr (N. Y.) 
283. (2) The injunction should be 
continued pendente lite where it is 
doubtful whether the agreement is 
valid or not. Reinach v. Meyer, su- 


pra. 
Farmers’ L. & T. Co. v. Hughes, 


30. 
Li oFiuns (Ne ¥2)9 130: 


31. Farmers’ L. & T. Co. v. Hughes, 
supra. 

32. North Carolina R. Co. v. Wil- 
Son; (SGN. Gs 223 


[a] Grounds and defenses.—(1) 
Where a trustee had the custody of a 
sinking fund to be applied on the com- 
pany’s debts and the trust deed di- 
rected him to invest the moneys in 
such securities as might be recom- 
mended to him by the president or 
board of directors, and without au- 
thority he deposited part of the funds 
with a firm of which he was a mem- 
ber, which later became insolvent, 
there was ground for an injunction 
and the appointment of a receiver to 
take charge of the funds pending an 
investigation of the acts of the trus- 
tee. North Carolina R. Co. v. Wil- 
son, 81 N. C. 223. (2) The fact that 
the trustee took certain security as 
indemnity against loss was not a de- 
fense, even though such security was 
sufficient. North Carolina R. Co. v. 
Wilson, supra. : 

33. Illinois Cent. R. Co. v. Missis- 
sippi Cent. R. Co., 12 F. Cas. No. 7,008. 

384. Colo.—Roberts v. Denver, ete., 
R. Co., 8 Colo. A. 504, 46 P 880. 

Del.—Felton v. Potomac F. Ins. Co., 
4 Del. Ch. 573. 

Oh.—Winslow v. Troy Iron, etce., 
Factory, 1 Disn. 229, 12 Oh. Dec. (Re- 
print) 591. 

Wis.—Farmers’ L. & T. Co. v. Fish- 
er, 17 Wis. 114. 

Eng.—Holroyd v. Marshall, 10 H. L. 
Cas. 191. 11 Reprint 999. 

{a] Illustrations.—(1) At the suit 
of the trustees under a first mortgage 
who hold possession of the railroad 


injunction will be awarded to restrain 
the seizure of a locomotive off the line 
of the road under a foreign attach- 
ment by the holder of coupons of 
bonds of a second mortgage. Felton 
v. Potomac F. Ins. Co., 4 Del. Ch. 573. 
(2) Injunction will lie at the instance 
of a trustee to prevent the sale of the 
driving wheels of a locomotive tem- 
porarily detached for the purpose of 
repair and afterward levied on by 
other creditors of the corporation. 
Winslow v. Troy Iron, ete., Factory, 
1 Disn. 229, 12 Oh. Dec. (Reprint) 591. 
(3) A mortgagee of future-acquired 
property may have an injunction as 
soon as it comes into his possession 
to restrain its removal. Holroyd vy. 
hbo 10 H. L. Cas. 191, 11 Reprint 
85. Grand Trunk R. Co. v. Central 
Vermont R. Co., 91 Fed. 696. 


_ 36. Central Trust Co. v. Denver, 
ores Re Co:,) 29), Wed7440) hoe Cea 
37. See Injunctions § 137. 
38. Bellows Falls Bank vy. Rutland, 


ete RACos 28s Vite aor 

39. See Trusts [39 Cyc 464 et seq]. 

40. See cases infra this section. 

41. Cram v. Farmers’ L. & T. Co., 
28 N. Y. Super. 226. 

[a] This liability to account is not 
imposed as punishment for a breach 
of duty, but arises from a trustee’s 
agency for his cestuis que trust who 
have a right by ratifying and adopt- 
ing his acts to obtain the benefit of 
them. Cram y. Farmers’ L. & T. Co., 
28 N. Y. Super. 226. 

{[b] Bondholder not limited to in- 
tervention in foreclosure suit.—(1) 
Where mortgaged railroad property is 
purchased by the trustee under the 
mortgage at a foreclosure sale, under 
a provision in the decree, made in 
pursuance of the terms of the mort- 
gage, allowing such purchase in the 
event that there was no bona fide bid 
in cash equal in amount to the amount 
of the ascertained outstanding bonds, 
and providing that, on payment by 
any bondholder of ‘his proportionate 


a eee ee a a ee a ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be ordered at any time upon the application of 
a party interested, to report or account to the court, 
without any express provision to that effect in the 
statute or in the order of appointment.*? The right 
which bondholders might otherwise have to compel 
an accounting in respect of a certain transaction may 
be lost by their repudiation of the transaction.** 

Tender by plaintiff. The rule that, where a party 
seeking equitable relief is bound to pay some unas- 
certainable amount before relief can be granted, it 
is not necessary to pay or tender the amount. before 
bringing suit, but that it will be sufficient if he of- 
fers in his complaint to pay or perform whatever ob- 
ligations rest upon him in that regard,** applies in 
a suit against a trustee to compel him to account 
concerning the trust fund or property,*® especially 
where it appears that the trustee repudiated the trust 
before the action was brought.*® 

Pleading. General rules as to pleadings in civil 
actions or suits,*’ including suits for accounting,?® 
apply in suits for accounting in which a trustee is 
defendant.*? 

Parties. General rules as to parties in civil ac- 
tions or suits,°° including suits for accounting,°? 
apply in suits to which a trustee is defendant.®? 
One who is a sole trustee under a railroad mortgage 
is a necessary party to a suit against the railroad 
company for an accounting,®* and on the failure to 
join him as such the bill should be dismissed.°4 

[§ 710] 10. Payment Over and Application of 
Subscriptions and Proceeds of Obligations and Se- 
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curities.°° Where the mortgage provides for the 
application of the proceeds of bonds to certain pur- 
poses but does not provide how this is to be done, it 
has been held that the mortgagor company or its. 
officers have discretion as to the method of proce- 
dure.°® Certain mortgages impose on the trustee the 
duty of applying the proceeds of sales of the mort- 
gaged property to the payment of outstanding obliga- 
tions of the mortgagor company.°? Under other 
mortgages the holders of secured bonds are entitled 
to have the proceeds of sales of the mortgaged prop- 
erty applied in discharge of the bonds,®*® and where 
trustees have sold part of the mortgaged property 
and have invested the proceeds in bonds secured by 
the mortgage, in general the bonds should be ean- 
celed.®® Where the charter of a railroad company 
recites the purposes for which the proceeds of bonds - 
shall be used and a disbursement trust agreement is 
entered into in accordance with the terms of the char- 
ter, the duties of the disbursement trustee are reg- 
ulated by such trust agreement and not by a prospec- 
tus under which the bonds are sold;®° and such 
trustee is not liable to the bondholders where the 
proceeds are used in accordance with the trust agree- 
ment but not in the manner set out in the prospec- 
tus.°+ In such case there was not a fiduciary rela- 
tion between the railroad company and the bond- 
holder which would permit the bondholder to pursue 
the money as a trust fund where the company uses 
the proceeds for a purpose different from the pur- 
poses recited in the prospectus.°? Holders of bonds. 


share of the moneys paid by the trus- 
tee as expenses of the action and 
other moneys directed by the decree 
to be paid in cash, the purchase 
should inure to the benefit of any 
such bondholder, and thereafter the 
trustee sells the property to a new 
corporation without the knowledge of 
a certain bondholder and refuses to 
account to him for his share of the 
proceeds, the bondholder’s remedy is 
not limited to intervention in the 
foreclosure suit but he can sue the 
trustee for an accounting for the 
proceeds of the trust property. Zeb- 
ley v. Farmers’ L. & T. Co.,,139 N.Y. 
461, 34 NE 1067. (2) In such case the 
action for an accounting and the fore- 
closure action are not between the 
same parties on the same cause of 


action. Zebley v. Farmers’ L. & T. 
Co., supra. 
[ec] Deductions.—Trustees were 


bound to account for the whole of the 
proceeds of a sale, and were not en- 
titled to deduct therefrom advances 
made by them for the purpose of 
operating the road. Cram yv. Farm- 
ers’ L. & T. Co., 28 N. Y. Super. 226. 


42. In re Eastern R. Co., 120 Mass. 
412. ; 
43. Harrison v. Union Trust Co., 


144 N. Y. 326, 39 NE 353. 

[a] Thus, where the bondholders 
disaffirm a foreclosure sale under 
which the trustee received checks 
which he failed to collect and the 
bondholders secure a new sale at 
which they, in a new corporate ca- 
pacity, become purchasers, there is 
no cause of action for an accounting 
against the trustee with respect to 
the uncollected checks. Harrison v. 
Union Trust Co., 144 N. Y. 326, 39 NE 


353. 
44. See Equity § 161. 
45. Zebley v. Farmers’ L. & T. Co., 


139 N. Y. 461, 34 NE 1067. 


46. Zebley v. Farmers’ L.,& T. Co., 
supra. 
47. See Equity §§ 374-678; Plead- 


ing 49 C. J. pl. 


48. See Accounts and Accounting 
§§ 97-128; Trusts [39 Cyc 474, 475]. 
49. See cases infra this note. 


[2] Showing breach of trust.—(1) 


A complaint in an action for an ac- 
counting based on the alleged wrong- 
ful acts or breach of trust on the part 
of the trustee should allege facts 
showing wherein the acts of the trus- 
tee were wrongful or constituted a 
breach of trust. Meisel v. Central 
Trust Co., 179 App. Div. 795, 167 NYS 
143 [aff 223 N. Y. 589 mem, 119 NE 
1059 mem]. (2) Thus, in an action 
for an accounting against a trustee 
which held a trust deed of stock of a 
railroad company for the benefit of 
bondholders, a part of the complaint 
alleging misconduct of the trustee in 
procuring a committee to purchase 
the stock was insufficient to show lia- 
bility. Meisel v. Central Trust Co., 
supra. ; 

{b] Facts showing that trustee 
was chargeable.—A complaint against 
a trustee for an accounting should 
allege that defendant had been in 
possession of some part of the road or 
received some of its income or ought 
to have done so, and was chargeable 
therefor or that the trustee had title 
to the road or had funds to which 
the bondholders were entitled. Har- 
rison v. Union Trust Co., 144 N. Y. 
326, 39 NE 353. 

[ec] Trustee made party to suit 
against mortgagor.—W'here an action 
is brought by a bondholder for an 
accounting against a railroad com- 
pany wherein he makes the trustee 
under the mortgage defendant, it 
must be alleged and nroved that such 
trustee had been requested to bring 
such action and that he neglected and 
failed to do so, and that he is there- 
fore made a defendant in the action. 
Morgan v. Kansas Pac. R. Co., 15 
Fed. 55, 21 Blatchf. 134. 

See Equity §§ 353-356; Parties 
JME CO AT) Oe 

51. See Accounts and Accounting 
§§ 92-96; Trusts [39 Cyc 473]. 

_ 52. See cases infra this section. 

{a] Bondholders under another 
mortgage.—Where trustees under two 
mortgages of separate sections of a 
railroad are sued for an accounting 
by the bondholders of one of the sec- 
tions, the bondholders of the other 
section are necessary parties. Cram 


v. Farmers’ L. & T. Co., 28 N. Y. Su- 
per. 226. ; 

[b] New corporation on reorgani- 
zation.—A new corporation created in 
connection with a reorganization aft- 
er foreclosure to which the property 
was transferred was not a necessary 
party in an action for an accounting 
by the trustee, based on the trustee’s 
failure to recognize the rights of a 
bondholder under the foreclosure de- 
cree, where the title of such new cor- 
poration under the transfer was not 
questioned in the complaint, and no 
relief of any kind was asked against 
it, and no facts were stated which 
would warrant any relief against it. 
Zebley v. Farmers’ L. & T. Co., 139 
N. Y. 461, 34 NE 1067. : 

53. Morgan v. Kansas Pac. R. Co., 
15 Fed. 55, 21 Blatchf. 134. 

[a] That he was not and could 
not be found within district to be 
served with process does not excuse 
his not being joined as a party, where 
the issue is as to whether he was re- 
quested and refused to sue. Morgan , 
v. Kansas Pac. R. Co., 15 Fed. 55, 21 
Blatchf. 134. 


54. Morgan v. Kansas Pac. R. Co., 
supra. 
55. Applications of earning, in- 


come, and sinking fund see infra §§ 
730-735. 

Bonds issuable under mortgage in 
general see supra § 686. 

Disposition of proceeds of foreclo- 
sure sale see infra § 823. 

56. Claflin v. South Carolina R. 
Co., 8 Fed. 118, 4 Hughes 12. 

[a] Proper issue and application. 
—Bonds issued and applied to a float- 
ing debt. Claflin v. South Carolina 
R. Co., 8 Fed. 118, 4 Hughes 12. 

57. Little Rock, ete. R. Co. v. 
Huntington, 120 U. S. 160, 7 SCt 517, 
30° L., ed. 591. 

58. Hollister v. Stewart, 111 N. Y. 
644,19 NE 782. 

59. Claflin v. South Carolina R. 
Co., 8 Fed. 118, 4 Hughes 12. 

60. Banque Franco-Egyptienne vy. 
Brown, 34 Fed. 162. 

61. Banque Franco-Egyptienne vy. 
Brown, supra. 

62. Banque Franco-Egyptienne y. 
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secured by a mortgage given by a railroad company 
could not hold another railroad company liable for 
the wrongful use of the proceeds of the bonds, al- 
though the mortgage provided that such other com- 
pany should be the custodian of the bonds and the 
proceeds, where such other company had not as- 
sumed the supervision of the work for which the 
proceeds were used.°* While holders of the bonds 
who acquire them with full notice of a misapplica- 
tion of the proceeds cannot enforce them against the 
railroad company,‘* the fact that the proceeds have 
been misapplied does not constitute a defense as 
against bona fide holders.®® 

Payment over of subscriptions or proceeds of 
bonds. A trust company is not liable to subscribers 
to a proposed issue of bonds to be secured by mort- 
gage for moneys paid over to the railroad company 
where the receipt and payment over were controlled 
solely by a provision of the subscription agreement 
that the subseriptions should be paid to the railroad 
company at the office of the trust company which 
should give a receipt for payments,®® but the trust 
company may be liable for moneys paid over in viola- 
tion of the mortgage in which the trust company is 
named as trustee, after such mortgage has become 
operative.°* 

Bonds delivered to mortgagor for disposal. Ac- 
cording to some cases provisions of the mortgage or 
trust deed that a specified portion of the bonds shall 
be delivered to the mortgagor company or to certain 
of its officers to be applied to certain specified pur- 
poses impress an express trust®* or a lien or an equity 
in the nature of a trust,°® in favor of the bondhold- 
ers,’ requiring the application of such proceeds to 
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the designated purposes.71_ There is a breach of cov- 
enant where the company or its officers apply the 
bonds to other than the designated purpose.** 
While it has been held that an implied covenant of 
the trustee not to deliver bonds to the mortgagor 
under circumstances which would result in a viola- 
tion of an express covenant of the mortgagor as to 
demand for, and use of, the bonds will not be read 
.into a mortgage under seal where the mortgage con- 
tains no affirmative covenant of the trustee in this 
regard,’* there is an implied duty or obligation on 
the trustee in such case arising out of the trust rela- 
tion between the trustee and the bondholders,’* and 
the trustee may be held liable to the bondholders as 
for a breach of trust where he fails to comply with 
this duty.*° So the view has been expressed that it 
is the right*® and duty"? of the trustee in the mort- 
gage to see that a covenant as.to the application of 
the proceeds is complied with. But a covenant in a 
mortgage to devote the proceeds of the bonds se- 
cured thereby to the improvement of the mortgage 
property for the benefit of future bondholders can- 
not, after such bonds are sold under an agreement by 
which the covenant is in effect abrogated, be en- 
foreed in equity by one who subsequently buys some 
of the bonds, not relying on the mortgage covenant, 
but upon his own judgment, after full inquiry with 
knowledge of the exact situation, and who shows no 
actual or prospective loss by the transaction.7® 

[§ 711] 11. Priorities of Liens, Mortgages, and 
Other Claims’°—a. In General. As a general rule 
liens on railroad property, as in the case of liens 
generally,®® have priority according to the order of 
time at which they attach.8! The priority of liens 


Brown, supra. 

63. Dows v. Chicago, ete., R. Co., 
7 F. Cas. No. 4,048. 

64. Chicago v. Cameron, 120 Ill. 
447, 11 NE 899. 

65. See supra § 592. 

66. Elliott v. Guardian Trust Co., 
204 N., Yu 202, 97 NEB 521. 


67. Elliott v. Guardian Trust Co., 
supra. ; 
[a] Control by terms of mortgage. 


—Where a mortgage providing for 
payments to the railroad company 
as the line is constructed was fol- 
lowed by a _ substituted mortgage 
providing for payments if the pro- 
ceeds of -the bonds were  neces- 
sary for construction, and _ there 
was a question as to when pay- 
ments were made to the railroad com- 
pany and whether the first mortgage 
was completely executed, the question 
whether the trustee was liable to a 
bondholder for making payments con- 
trary to the condition of the mortgage 
first prepared depended on whether 
such mortgage was completely exe- 
cuted so as to become effective be- 
fore it was withdrawn and the other 
mortgage substituted, and, if so, when 
payments were made to the railroad 
eompany. Elliott v. Guardian Trust 
Cos i204 Neo. 22, DGIN ME b21. 

68. Central Trust Co. v. Burke, 2 
OhS&CP 96, 1 OhNP 169. 

69. Belden v. Burke, 72 Hun 51, 25 
NYS 601 [rev 20 NYS 320, and rev 
on other grounds 147 N. Y. 542, 42 NH 
261). 

70. Belden v. Burke, supra; Cen- 
tral Trust Co. v. Burke, 2 OhS&CP 96, 
1 OhNP 169. 


71. See cases supra text and notes 
68-70. 
72. Belden v. Burke, 72 Hun 51, 25 


NYS 601 [rev 20 NYS 320, and rey on 
other grounds 147 N. Y. 542, 42 NB 
261). 
[a] Misapplication.—(1) The ap- 
plication of a portion of the proceeds 


to the repayment of a loan made by a 
bank and used by the officers of the 
mortgagor company in acquiring the 
stock of the railroad company is a 
breach of a covenant that such pro- 


ceeds will be used in the improve- 
ment of the_ railroad property. 
Belden vy. Burke, #72) Hun’ 51,” 25 
NYS 601 [rev 20 NYS 320, and rev 


on other grounds 147 N. Y. 542, 42 
NE 261]. (2) It is likewise a breach 
of such covenant for such of- 
ficers to use another portion of the 
proceeds in paying. for coal lands 
which they had purchased and after- 
ward Sold to the railroad company, 
where the mortgage embraces the coal 
lands as well as the railroad property. 
Belden v. Burke, supra. (3) The in- 
vestment of a portion of the proceeds 
of the bonds in the stock of a coal 
company cannot be considered as an 
acquisition of “other property’? with- 
in the meaning of a covenant in the 
mortgage that the proceeds of the 
bonds shall be used in equipping and 
improving the railroad ‘‘and in pur- 
chasing such real estate and other 
property” as the interests of the rail- 
road company may require. Belden 
v. Burke, supra. 

73. Frishmuth v. Farmers’ L. & T. 
Co., 107 Fed. 169, 46 CCA 222; Rhine- 
lander v, Farmers’ L. & T. Co., 172 N. 
¥. 519, 65 NE 499) 173 <N. =-¥, 620, 66 
NE 1115. 

Implied covenants in general see 
Covenants §§ 6-14. 

74 ‘Frishmuth v. Farmers’ L. & T. 
Co. 195, Bed, 5. faffe 107 Med) 169, 46 
CCA 222]; Rhinelander v. Farmers’ 
Ten, 65 sD Co. 2 Nig Nemo 9 ml iow N oan Via 
620, 65 NE 499, 66 NE 1115. 

75. Frishmuth v. Farmers’ L. & T. 
Co. , 195 Meds 5 Laftelog eed sil69 446 
CCA. 222). 

[a] Where at time mortgage is 
made railroad company is without 
substantial property aside from its 
franchises and the security is prac- 


tically to be created by the use of 
the proceeds of the bonds which ought 
to be issued by the trustee, the pro- 
ceeds to be used for specified pur- 
poses, and the company fails to com- 
ply with the’ requirements of the 
mortgage, diverting the proceeds of 
bonds received, a further issuance of 
bonds to it without taking measures 
to see that they are properly applied 
is a breach of the trust for which the 
trustee can be held liable by the bond- 
holders. Frishmuth vy. Farmers’ L. & 
T. Co., 95 Fed. 5 [aff 107 Fed. 169, 46 
CCA 222]. 

Liability of trustee in general see 
passim supra §§ 691-709. 

76. Belden v. Burke, 72 Hun 51, 25 
NYS 601 [rev 20 NYS 320, and rev on 
other grounds 147 N. Y. 542, 42 NE 


261]. 
77. Belden vy. Burke, supra. 
78. Belden v. Burke, 147 N. Y. 542, 


42 NE 261 [rev 72 Hun 51, 25 NYS 
601}, 148 N. Y. 760, 43 NE 985. 

79. Priorities in respect of: 
Chattel mortgages in general 

Chattel Mortgages §§ 389-408. 
Corporate mortgages in general see 

Corporations §§ 2683-2708. 
Mortgages on real property in general 

see Mortgages §§ 444-563. 

Receivership cases see Receivers 
[34 Cyc 306, 346-363]. 

80. See Liens §§ 40, 41. 

As to priority in cases of liens on 
corporate property in general see Cor- 
porations passim §§ 2683-2708. 

&1. Galveston, ete., R. Co. v. Cow- 
drey, 11 Wall. (U. S.) 459, 20 L. ed. 
199; Smythe v. Chicago, ete., R. Co., 
22 F. Cas. No. 13,135, 8 Reporter 709; 
Skiddy v. Atlantic, etc., R. Co., 22 F. 
Cas. No. 12,922, 3 Hughes 320; Clay 
v. East Tehnessee, etc., R. Co., 6 Heisk. 
(Tenn.): 421; Middlebury Bank v. Edg- 
erton, 30 Vt. 182; Yorkshire R. Wagon 
Co. v. Maclure, 21 Ch. D. 309; Re 
Arauco'Go.,.79 lot. Rep. N.S: 3c6, 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or claims is sometimes regulated by statute,8? or 
by agreement between the parties.°* In general 
secured creditors are preferred to unsecured ones.** 
Equitable liens payable solely out of the earnings of 
the road should be paid out of the corpus of the 
property only after the mortgage bonds have been 
satisfied.®® 

Concurrent liens. Liens which are concurrent, or 
which are made equal by the terms of the mortgage, 
have no preference as between themselves, but each 
henor is entitled to his pro rata share of the fund or 
property to which the liens attach.®® 

Displacement of prior lien. 
company** nor in general the courts** can displace 
a prior by a later lien. 

What law governs. There is authority for the 
view that the priorities of liens are determined by 
the lex fori.*® Where a line extends through several 
states, priorities given by local law in a particular 
state have been given effect in respect of property in 
such state.?° 

[§ 712] b. Necessity and Effect of Record or Reg- 
istration®!—-(1) In General. The general rule that 
a railroad mortgage must be registered or recorded 


in the prescribed manner? applies so as to require 


registration or record in order that it may have pri- 
ority over subsequent claims or liens,®* unless, ac- 


Neither the railroad, 
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cording to some eases, the subsequent lienor has no- 
tice of the prior unrecorded mortgage at the time 
he acquires his lien.®* Thus, in order that a railroad 
mortgage may be effective as against subsequent 
henors, it should be recorded in every county in 
which the road is laid provided the applicable statute 
requires such filing.°®. An unrecorded or defectively 
recorded mortgage is inferior to a subsequent judg- 
ment,?° or to a subsequent attachment lien covering 
the same property;®” and the mere fact that a prior 
claim or lien may appear from the company’s ree- 
ords does not give it precedence over subsequent liens 
on the same property.°*® But priority once acquired 
by the recording of a mortgage is not lost by the 
subsequent record of another instrument purporting 
to affect such priority.°® An unliquidated claim is 
inferior to a subsequent mortgage which is recorded 
before the claim is reduced to judgment.t Bona 
fide holders of overissued bonds have an equitable 
hen which, although unrecorded, is superior to the 
unrecorded lien of income bonds subsequently is- 
sued,” but inferior to that of a subsequently record- 
ed mortgage.* It has been held that the mere re- 
cording of a mortgage for which the mortgagor re- 
ceives no consideration does not give priority over 
a subsequently attaching lien.* A purchase-money 
mortgage need not be recorded in order to be valid 


[a] Lien of preferred stock.—A 
valid equitable lien as against subse- 
quent encumbrancers or their agents 


_is created by an agreement that the 


so-called preferred stock of a rail- 
road company shall be a lien of a cer- 
tain class, provided the agreement is 
brought to the knowledge of the sub- 
sequent encumbrancers or _ their 
agents. Skiddy v. Atlantic, etc., R. 
oe 22 EE. Cas. No. 12,922, 3° Hughes 
0. 


82. 
[a] 


See statutory provisions. 
Construction and operation of 


particular statutes.—(1) 29 Vict. c| 


79. In re Cobourgh, etc., R. Co., 16 
Grant’ Ch, (Ont.) bilis .€2). 72:2). Viet. ¢ 
29; 18 Vict..c 74; 19: & 20 Vict.c 111. 
Herrick v. Grand Trunk’.R. Co., 7 
CanLJ 240. , 

83. Mason v. RECO; 
52 Me. 82. 

84. Skiddy v. Atlantic,-etc., R. Co., 
22-F. Cas. No. 12,922, 3 Hughes 320. 

35:2 Blair v./St.( Louis, etc. RCo, 
25 Fed. 232. 

86. Dunham v. Cincinnati, etc., R. 
Co., 1 Wall. (U. S.) 254, 17 L. ed. 584. 


York, etc., 


87. Meyer v. Johnston, 53 Ala. 237; 
Collins v. Georgia Cent. Bank, 1 Ga. 
#435. 


Consent of trustee of displacement 
as binding bondholders see supra § 
697. 

88. Duncan v. Mobile, etc., R. Co., 8 
F. Cas. No. 4,137, 2 Woods 542. 

Recognition of equitable claims or 
liens see passim infra §§ 714-726. 

g9. Central Trust Co. v. East Ten- 
nessee, etc., R. Co., 69 Fed. 658, 

[a] Priority of judgments.— 
Where a mortgage executed by a Ten- 
nessee railroa’d company, the road of 
whieh extended into Georgia, was in 
the course of foreclosure, and ancil- 
lary proceedings were had in Georgia, 
the priority over the mortgage ot 
judgments recovered in Georgia on 
causes of action therein arising and 
filed in the Georgia court was de- 
terminable by the laws of Georgia. 
Central Trust Co. v. Hast Tennessee, 
etc., R. Co., 69 Fed. 658. 

90. Thomas v. Cincinnati, ete., R. 
Co., 91 Fed. 195. 

{a] Illustration.—Where the prop- 
erty of an insolvent railroad compa- 
ny consists of a leasehold interest 
in a road extending into or through 
‘different states, and the rolling stock 
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used in operating the same, and cred- 
itors’ suits are commenced in the fed- 
eral courts in each of the several ju- 
risdictions, and judgment creditors in 
the different states are, by the local 
statutes, given a priority. of lien on 
certain of the property of the com- 
pany, in the distribution of assets the 
proceeds of such property will be ap- 
portioned according to the mileage in 
each state and the judgments therein 
given priority as to:the respective por- 
tions. ‘Thomas v. Cincinnati, etc., R. 
Co., 91 Fed. 195. 

91. Necessity and effect of regis- 
tration or record: 
Corporate mortgages in general see 

Corporations § 2671. 

Lien in general see Liens § 30. 
Mortgage in general see Mortgages §§ 

419-427. » 

92. See supra § 657. 

93. Coe v. New Jersey Midland R. 
Co., 31. N. J. Eq. 105 [mod on other 
grounds 34 N. J. Bq. 266]; Miller v. 
Rutland, .ete.i RCo, 36) Vite 45.2% 

[a] After-acquired property.—Un- 
der the registry law of Ohio a mort- 
gage of lands to be afterward ac- 
quired being a mere contract to con- 
vey such lands as security or, as it 
has been termed, an “equitable mort- 
gage,’ it has no validity against third 
persons who acquire a legal interest 
in, and liens upon, the property. Coe 
v. Columbus, etc., R. Co., 10 Oh. St. 
372, 75 AmD 518. 

94. Mead v. New York, etc., R. Co., 
45 Conn. 199; Coe v. New Jersey Mid- 
land R. Co.,. 3l Nid. Eq. 105) [mod 
on. other grounds 34 N. J. Eq. 266]; 
Benjamin v. Elmira, etc., R. Co., 54 
INSEY= £675. 

{a] TIllustration.—A mortgage so 
defectively executed that record 
thereof did not constitute notice may 
be enforceable against mortgagees 
under a second trust mortgage when 
some of the trustees in the second 
mortgage were also trustees in the 


first. Miller v. Rutland, etc., R. Co., 
86 Vt. 452. 
[b] Creditor of railroad compa- 


ny who, with knowledge of outstand- 
ing unrecorded mortgage, attached 
anid afterward levied his execution on 
the mortgaged property obtained no 
priority of title. Mead v. New York, 
ete. ohn Cox 450 Conn:5199: 

95. Ludlow v. Clinton Line R. Co., 


15 F. Cas. No. 8,600, 1 Flipp: 25. 
[a] Judgment creditor.—(1) 
Where a railroad passes through sev- 


eral counties and a mortgage thereof 


was recorded in one of those counties 
before judgment recovered against 
the company, but was not recorded in 
the other counties, the mortgage had 
priority over the judgment upon the 
part of the road lying in that partic-~ 
ular county, but not upon such por- 
tions of it as lay in the other coun- 
ties. Ludlow v. Clinton Line R. Co., 15 
EV 2 Ca sheNlons $360 0;me Flipp. 25. 2) 
Such subsequent ‘lien in such other 
counties was not superseded by a sub- 
sequent recording of the mortgage 
therein. Ludlow vy. Clinton Line R. 
Co., supra. 

96. Coe v. New Jersey Midland R. 
Co., 31 N. J. Eq. 105 [mod on other 
grounds 34 N. J. Eq. 266]. 

[a] Thus an unrecorded mortgage 
of franchises and equipment of an 
insolvent railroad corporation was not 
valid against subsequent judgment 
creditors who, but for the receiver- 
ship obtained in a suit to foreclose 
one of the mortgages, might have 
made a valid levy on the equipment. 
Coe v. New Jersey Midland R. Co., 31 
Nid. Hae 105 Oe on other grounds 
34.N. J. Eq. 266]. 

97. Claflin v. South Carolina R. 
Co., 8 Fed. 118, 4 Hughes 12. 

98. Blair v. St. Louis, etc., R. Co., 
25 Fed. 684 [aff 133 U. S 534, 10 Sct 
338, 33 LL. ed. 721]. 

.99. Guaranty Trust Co. v. Minne- 
apolis, etc., R. Co., 36 F. (2d) 747. 

1. Fogg v. Blair, 133 U. S. 534, 10 
SCt 338, 33 L. ed. 721 [aff 25 Fed. 684). 
See Tommey v. Spartanburg, etc., R. 
Co., 7 Fed. 429, 4 Hughes 640 (claims 
of contractors ‘and laborers for labor 
performed in the construction of a 
railroad subsequent to the execution 
of the mortgage to secure its bonds 
would not be allowed except as post- 
poned. to the bondholders notwith- 
standing the work was performed and 
mechanics’ and laborers’ liens filed in 
the proper court before the registra- 
tion of the mortgage). 

2. Stephens v. Benton, 
(Ky.) 112. 

3. Stephens v. Benton, supra. 

4. Sanders v. Southern Tract. Co., 
253 Fed, 511. 
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against claims under a prior mortgage covering after- 
acquired property.® : 

Special statutes applicable to the registration 
or record of railroad mortgages sometimes apply so 
as to affect priority.6 Thus, by virtue of a special 
statute exempting railroad mortgages from the re- 
quirement that mortgages shall be recorded in the 
town where the mortgaged property lies, a failure 
to record a railroad mortgage in such town does not 
affect the priority of such a mortgage as against an 
attaching creditor.? Where a statute provides for 
filing in a particular office but does not provide any 
penalty or consequence for failure so to file, the 
priority as between the mortgage and the claim of an 
attaching creditor must be determined by the gen- 
eral law applicable to the rights of attaching credi- 
FOLS?° 

[§ 713] (2) Rolling Stock, Supplies, Etc. Where, 
under the particular statute, a mortgage purporting 
to cover rolling stock, supplies, and other personal 
property, unless recorded in the manner prescribed 
for chattel mortgages, is invalid as far as such prop- 
erty is concerned,® a mortgage which is not so re- 
corded is not entitled to priority over the claims of 
subsequent levying creditors and encumbrances of 
the railroad company;+° but the rule is otherwise 
where a mortgage which ineludes both real and per- 
sonal property need not be recorded as a chattel 
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covering after-acquired property, is subject to the 
lien or rights of one who thereafter conditionally 
sells or leases cars or other rolling stock to the rail- 
road company with reservation of title or lien, al- 
though the agreement or instrument of reservation is 
not recorded;!? and this rule is not affected by a 


_ statutory provision requiring the reservation in such 


eases to be in’ writing and recorded,-as such provi- 
sion is intended only for the benefit of subsequent 
purchasers and ereditors of the vendee.1? It has 
been held that, where such lease or conditional sale 
amounts in fact to a mortgage, unless it is acknowl- 
edged and recorded as a mortgage, it will not estab- 
lish a lien as against attachment and execution cred- 
itors,1* or purchasers from the railroad company.?® 

[§ 714] c. Priorities between Mortgages and Oth- 
er Claims in General. As a general rule, as between 
a mortgage of railroad property and other claims 
constituting liens thereon, that which is prior in time 
is prior in right,1® except as‘to certain varieties of 
lens specially favored by law,?7 or as to liens which 
are given preference by an agreement between the 
parties.t® Certain statutory liens are sometimes giv- 
en priority over the claims of persons holding under 
amortgage.4® Ordinarily, a railroad mortgage takes 
precedence over debts due general creditors of the 
mortgagor company whether created before?°® or 
after?? the giving of the mortgage, unless such cred- 
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mortgage.4+ The lien of such a mortgage, although 

5. U. S. v. New Orleans, etc., R.| sells the same by virtue of an execu- 17. See cases passim infra §§ 718- 
Co., 12 Wall. (U. S.) 862, 20 L. ed.| tion issued on his judgment, the pur-| 722. , 
434. chaser will be entitled to hold the 18. Fidelity Ins., etc., Co. v. Shen- 


6. Washington Trust Co. v. Dun- 
away, 169 Fed. 37, 94 CCA 405; Wil- 
oy v. Beckwith, 117 Mo. 61, 22 SW 
* 639. 
[a] Statutory mortgage.—Under 
the act of Dec. 11, 1855 (Loc. L. [1855] 
p 468), providing that the state might 
issue aid bonds to a railroad com- 
pany, that the company should signify 
its acceptance by filing a receipt there- 
for, and that when recorded in the 
office of the secretary of state, each 
certificate of acceptance would be a 
mortgage of the road, although the 
act was not recorded with the record- 
er of deeds in the counties where the 
Jands of the road were situated, yet 
all persons claiming under a deed of 
trust executed by the company on the 
road, which deed of trust stated that 
it was subject to the lien of the state 
created under the act, took subject to 
all certificates previously filed with 
the secretary of state. Wilson v. 
Beckwith, 117 Mo. 61, 22 SW 639. 

7. Washington Trust Co. v. Nor- 
wich, etce., Tract. Co., 89 Conn. 59, 92 
A 880. 


8. Washington Trust Co. v. Nor- 
wich, etc., Tract. Co., supra, 

[a] Where attaching creditor did 
not rely on record title when it ac- 
cepted a note indorsed by the mort- 
gagor company and did not assume 
or believe that there was no existing 
mortgage, such creditor was not en- 
titled to claim priority although the 
mortgage had not been recorded in 
the office of the secretary of state 
when the attachment was _ levied. 
Washington Trust Co. v. Norwich, 
ete., Tract. Co., 89 Conn. 59, 92 A 880. 

9. See supra § 657. 

10. Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311 [rev 
on other grounds 28 N. J. Eq. 277]; 
Hoyle v. Plattsburgh, etce., R. Co., 54 
N. Y. 314, 183 AmR 595 [rev 51 Barb. 
45]; Stevens v. Buffalo, efc., R. Co., 
31 Barb. ‘(N. Y.) 590. 

[a] Effect of sale under execution. 
—If a subsequent judgment creditor 


levies upon such rolling stock and: 


same discharged of the lien of the 
prior mortgage. Stevens v. Buffalo, 
etce., RCo. 31, Barb. WGN Yo 590: 

[b] Notice to judgment creditor of 
existing mortgage on the rolling stock 
was no answer to his objection that 
the mortgage has not been filed for 


record. Stevens v. Buffalo, etc., R. 
Col+317 Barbas CNey.)1 590. 
11. Metropolitan Trust Co. v. 


Pennsylvania, etc., R. Co., 25 Fed. 760 
(New Jersey statute); Farmers’ L. 
& -T. “Co>-v.cSt. Joseph “Rz Coz! 3 ek. 
Cas. No. 4,669, 3 Dill. 412. 

12. Meyer v. Western Car Co., 102 
U.S. 1, 26 L. ed. 59; New Orleans, etc., 
R. Co. v. Mellen, 12 Wall. (U. S.) 362, 
20 L. ed. 434; Newgass v. Atlantic, 
etc., R. Co., 56 Fed. 676; Central Trust 
Co. v. Marietta, ete., R. Co., 48 Fed. 
868, 1-CCA 133. 

[a] Sale with agreement for lien 
and bond for purchase price.—Where 
the transaction involved an agree- 
ment for a lien in favor of the seller 
and an agreement by the railroad com- 
pany as purchaser not to sell the prop- 
erty in question until it had been paid 
for, and a bond for the purchase price 
was given by the company, the lien 
was superior to the lien of a prior 
mortgage covering after-acquired 
property “even though the bond was 
not recorded. New Orleans. etc., R. 
Co. v. Mellen, 12 Wall. (U. S.) 362, 
20 L. ed. 434. 

13. Central Trust Co. v. Marietta, 
etc., R. Co., 48 Fed. 868, 1 CCA 1383. 

14. Frank v. Denver, etc., R. Co., 
23 Fed. 128. But see Real Est. Bank, 
etc., Co. v. Baldwin Locomotive 
Works, 148 Ga. 821, 98 SE 486 (where, 
apparently, there was a failure to file 
in accordance with the statute, but 
it was held that a subsequent judg- 
ment creditor was not necessarily 
entitled to priority). 

15. Krank v. Denver, etc., R. Co., 
23 Fed. 123. 

16. Miller v. Rattermann, 10 Oh. 
Dec. (Reprint) 555, 22 CincLBul 99 
[rev on other grounds 47 Oh. St. 141; 
24 NE 496]. 


andoah Valley R. Co., 32 W. Va. 244, 
9 SE 180, 338 W. Va. 761, 11 SE 58; 
South Eastern R. Co. v. Jortin, 6 H. 
L. Cas. 425, 10 Reprint 1360. 

19. Blair v. St. Louis, ete., R. Co., 
25 Fed. 232. : 

Statutory liens for damages see in- 
fra § 721. 

Statutory liens for material and la- 
bor see infra § 719. 

20. Fogg v. Blair, 133 U. S. 534, 10 
SCt 338, 33 L. ed. 721; Seaboard Air- 
Line R. Co, v. Knickerbocker Trust 


| Co., 125 Ga. 468, 54 SE 138. 


[a] Agreement or order to pay cer- 
tain demand out of the proceeds of 
sale of first bonds sold by the com- 
pany does not constitute an agreement 
to set apart any specific earnings or 
profits and therefore does not con- 
stitute an equitable lien, so as to 
take precedence of a mortgage ex- 
ecuted by a company which afterward 
purchased the railroad property and 
assumed all the obligations of the 
vendor company before the issue of 
the bonds. Roberts v. Central Trust 
Co,, 128 Fed. 882, 68 CCA 220 [aff 110 
Fed. 70). 

21. Central Trust Co. v. Bridges, 


57 Fed. 753, 6 CCA 539; Seaboard Air- ~ 


Line R. Co. v. Knickerbocker Trust 
Co., 125 Ga. 463, 54 SE 138; Dunham 
v. Isett, 15 Iowa 284. : 

[a] Insurance preminums.—A lien 
of first mortgage bondholders on a 
railroad is prior to claim premiums on 
fire policies subsequently issued al- 
though the mortgage provides that 
the property shall be kept insured. 
yones vy. Peeples, 145 Ga. 335, 89 SE 

_[b] Surety upon supersedeas bond 
given by a railroad company after it 
had given a mortgage and while it 
was apparently solvent and not in 
default in interest, if compelled after 
the insolvency of the company to pay 
the judgment appealed from, was not 
entitled to be repaid from the pro- 
ceeds of the property of the company 
in preference to the mortgagee. 


' Whitely v. Central Trust Co., 76 Fed. 


CCC A a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 
{ 


\ 


Petey 22. 


. —-A provision in a mortgage that “all 


ae PN a 


itors have a prior equitable right.22_ Likewise, such 
mortgage has priority over contract obligations of 
the mortgagor company incurred before?* or after?* 
the giving of the mortgage. The claim of stock- 
holders who have taken in lieu of their stock bonds 
issued under a mortgage on the corporate property is 
inferior to the claims of other railroad companies 
arising out of interchange of traffic with the mortga- 
gor company ;*° and a like rule applies to holders of 
bonds issued under such mortgage, other than stock- 
holders, who received the bonds with notice of the 
purpose of the transaction, although the proceeds of 
such bonds were applied to the current needs of the 
mortgaged railroad.?* In the absence of an agree- 
ment otherwise, where certificates of indebtedness 
secured by a mortgage are exchanged for preferred 
stock, the holders of such stock are merely stockhold- 
ers and hold it in subordination to the claims of the 
residue of the holders of the certificates of indebted- 
ness, under the mortgage.?7 
Liens arising before bonds issued under mortgage. 
A mortgage made to secure bonds to be thereafter 
issued does not give priority over liens of other cred- 


74, 22 CCA 67, 34 LRA 303. 
[c] Effect of provision as to con- 
trol and management before default. 
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charge on property or 
against subsequent mortgagees. 
er v. Central Trust Co., supra. 
Nor did a prior equity’ arise in favor 


if 
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itors which attach to the property before bonds are 
actually issued under the mortgage to bona fide hold- 
ers.78 : 
Mortgage covering net earnings. Where the mort- 
gage covers only the net earnings of the railroad, the 
right of persons who have claims in respect of eur- 
rent expenses in the operation of the road to a pref- 
erence over the mortgage, in respect of gross in- 
comes or tolls, has been upheld.?° 

After-acquired property. The lien of a mortgage 
covering after-acquired property operates upon the 
property only in the condition in which it is at the 
time it is acquired, or in other words, attaches only 
to such interest as the mortgagor company ac- 
quires;°° and therefore is subject to any covenant, 
lien, encumbranee, or other charge existing upon the 
property at that time, although junior in point of 
time,*? such as a mechanie’s lien®? or purchase-money 
mortgage.*? Such mortgage, however, may be en- 
forced against the mortgagor company and all per- 
sons claiming rights which have accrued after the 
mortgage attached,** and especially as against claim- 
ants under a junior mortgage which, by its terms, is 


income as);isS superior to the mortgage. Wil- 
Bak- | liamson v. New Jersey.Southern R. 

(4);.| C025.) 2/9) IN sedee nO 3 Lilie 
31. New Orleans, etc., R. Co. v. 


of the rights of the bondholders or 
trustee, are subject to the possession, 
control and management of the direc- 
tors of said company until default” 
does not give creditors under con- 
tracts made before default and after 
the mortgage a preference over the 
mortgage liens. Dunham y. Isett, 15 
Iowa 284. ) 

22. Gregg v. Mercantile Trust Co., 
109 Fed. 220, 38 CCA 318 [certiorari 
den 197 U. S. 183, 25 SCt 415, 49 L. ed. 
917]; Farmers’ L. & T. Co. v. Mis- 
souri, etc., R. Co., 21 Fed. 264; Hatry 
v. Painesville, ete., R. Co., 1 Oh. Cir. 
Ct. 426, 1 Oh. Cir. Dec. 238 [aff 23 Cine 
LBul 281]. 

[a] Equitable lien on trust funds. 


.—Where the stockholders of a rail- 


road company to relieve themselves 
of their statutory liability for its 
debts subscribe a loan to the company 
to pay the floating debt, the money 
So acquired is a trust fund for credi- 
tors, and any portion misappropriat- 
ed may be followed by them into the 
hands of a reorganized company. and 
an equitable lien exists in their favor 
thereon to the amount of their claims 
superior to the first mortgage on the 
road. Hatry v. Painesville, etc., R. 
Co., 1 Oh. Cir. Ct. 426, 1 Oh. Cir. Dec. 
238 [aff 23 CincLBul 281]. 

. 23. Baker v. Central Trust Co., 235 
Fed. 17, 148 CCA 511. 

[a] Traffic agreement.—(1) It has 
been held that a traffic agreement did 
not create a lien upon, or confer 
rights in, the property of one of the 
companies which was a party to such 
agreement, or in its income or revenue 
under such agreement, in favor of 
another company which was a party 
to the agreement or of its bondhold- 
ers, prior to the lien of a mortgage 
given by the first mentioned company 
after the execution of the traffic 
agreement (Baker v. Central Trust 
Co., 235 Fed. 17, 148 CCA 511), (2) 
even though the bondholders under 
such mortgage had notice of such 
traffic agreement (Baker v. Central 
Trust Co., supra). (3) Nor were the 
bondholders of such other company 
entitled to a superior equity merely 
because they had purchased their 
bonds with knowledge of representa- 
tions by persons or a corporation con- 
trolling both railroads involved in the 
traffic agreement, as to the beneficial 
effect of the traffic agreement in favor 
of such bondholdeis, where such 
representation did not show that the 
traffic agreement was to become a 


of such bondholders merely because 
the controlling company had brought 
about the execution and foreclosure 
of the mortgage in question where 
the use of the moneys raised had 
benefited all concerned and the mort- 


gagor company would have _ been 
forced into a receivership even if 
there had been no mortgage. Baker 


v. Central Trust’ Co., supra. 

24. Poage v. Quincy, etc., R. Co., 
(Mo. A.) 23 SW (2d) 221. 

[a] Contract as to drainage.—A 
contract between a landowner and a 
railroad company in respect of drain- 
age was not a covenant running with 
the land superior to a mortgage on 


‘the railroad property existing at the 


time the contract was entered into, 
and which was thereafter foreclosed, 
thus extinguishing any and all rights 
under the contract. Poage v. Quincy, 
etc., R. Co., (Mo. A.) 23 SW (2d) 221. 
25.  Wirst),-Trust. “Co. .v. Crooked 
Creek R., etc., Co., 243 Fed. 450. 

[a] Reason for rule.—‘‘There be- 
ing no intermediate or other estate 
existing in any other person than the 
stockholders of the defendant com- 
pany, the equitable estate or lien 
created by the mortgage, if it created 
any estate at all, merged or was ab- 
sorbed by the greater or legal estate 
held by the_ stockholders.” First 
Trust Co. v. Crooked Creek R., etc., 
Co., 2438 Fed. 450, 457. 

26. First - Trust, Co. Crooked 
Creek R., etc., Co., supra. 

27. Phillips v. Eastern R. Co., 138 
Mass. 122. 

28. Reynolds v. Manhattan Trust 
Co., 83 Fed. 593, 27 CCA 620; Allen v. 
Montgomery, 11 Ala. 437. 

29. Darst v. Pittsburgh, ete. R. 
Cos 3) Ohs, Dec! (Reprint) m1997 34 
WklyLGaz 377; Clay v. Bast Tennes- 
see, etc., R. Co., 6 Heisk. (Tenn.) 421. 

Mortgage covering earnings in gen- 
eral see supra §§ 647, 675, 682. 

30. Central Trust Co. v. Kneeland, 
138) U..S.414, 11 SCt1357,) 34. L:- ed. 
1014; New Orleans, etc., R. Co. v. Mel- 
len, 12 Wall. (U. S.) 362, 20 L. ed. 434; 
Central Impr. Co. v. Cambria Steel Co., 
201 Fed. 811, 120 CCA 121 [aff 240 U. 
S. 166, 36° SCt 334, 60 L. ed. 579]; 
Western Union Tel. Co. v. Burlington, 
etc., R. Co., 11 Fed. 1, 3 McCrary 130; 
Meyer v. Johnston, 53 Ala. 237, 64 Ala, 
603; Lake Erie, etc., R. Co. v. Priest, 
131 Ind. 413, 31 NE 77; Williamson v. 
New Jersey Southern R. Co., 28 N. J. 
Eq. 277 [rev on other grounds 29 N. 
J. Eq. 311]. 

[a] Right to rescind sale for fraud 


Vv. 


Mellen, 12 Wall. (U. S.) 362, 20 L. ed. 
434; Farmers’ L. & T. Co. v. Denver, 
etc., R. Co., 126 Fed. 46, 60 CCA 588; 
Kentucky Contracting, etc., Co. v. Con- 
tinental Trust Co., 108 Fed. 1, 47 CCA 
143; Frank v. Denver, etc., R. Co., 23 
Fed. 123; Loomis v. Davenport, ete., 
R. Co., 17 Fed. 301, 83 McCrary 489; 
Meyer v. Johnston, 53 Ala. 237, 64 Ala. 
603; Lake Hrie, etc., R. Co. v. Priest, 
131 Ind. 413, 31 NE 77; Coe v. Dela- 
ware, ete., R. Co., 34 N. J. Eq. 266; 
Williamson v. New Jersey Southern 
R. Co., 28 N. J. Eq. 277 [rev on other 
grounds 29 N. J. Eq. 311]. See 
Thompson v. White Water Valley R. 
Co., 132'U..S: 68, 10 SCt 29, 33 L. ed. 
256 (lien is superior as to part of 
road constructed, after the money se- 
cured was exhausted, by funds from 
others who took a special lien on the 
rents and profits of that part, such 
lienholders having only a right of re- 
demption). 

32. Williamson v. New Jersey 
Southern R, Co., 28 N. J. Eq. 277. But 
see Toledo, etc., R. Co. v. Hamilton, 
134 U. S, 296, 10 SCt 546, 33 L. ed. 905 
(holding lien not displaced by any 
Subsequent contract and hence su- 
perior to mechanic’s lien for construc- 
tion if such lien existed under Ohio 
statute). 

33. New Orleans, etc., R. Co. v. 
Mellen, 12 Wall. (U. S.) 362, 20 L. 
ed. 434; Central Impr. Co. v. Cambria 
Steel Co., 201 Fed. 811, 120 CCA 811 
[aff 240 U. S. 166, 36 SCt 334, 60 L. ed. 
579]; Hand v. Savannah, etc., R. Co., 
12S. C. 314. But see Fisk v. Potter, 2 
Abb. Dec. (N. Y.) 1388, 2 Keyes 64 
(mortgage superior to vendor’s lien 
where vendor had notice); Pierce v. 
Milwaukee, etc., R. Co., 24 Wis. 551, 
1 AmR 203 (mortgage given prefer- 
ence to vendor’s lien). 

Necessity of record ‘see supra § 657. 

34 U.S.—Scott v. Clinton, etc., R. 
Co., 21 EF. Cas. No. 12,527, 6 Biss. 529. 

Ala.—East Alabama R. Co. v. Hast 
Tennessee, etc., R. Co., 78 Ala. 275. 

La.—Bell v. Chicago, etc., R. Co., 
34 La. Ann. 785. ; 

N. Y.—Stevens v. Watson, 4 Abb. 
Dec. 302, 45 HowPr 104. See Weet- 
jen v. St. Paul, etc., R. Co., 4 Hun 529 
(holding that, where a mortgage of 
railroad property provided that it 
should cover all after-acquired prop- 
erty, and iron rails acquired after the 
execution of the .mortgage were 
pledged to firms of which the trustee 
under the mortgage was a member, to 
secure advances made thereon to the 
road, the knowledge of the trustee 
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subject to the prior mortgage,*®® and against junior 
judgment creditors.** This latter rule, however, is 
subject to the qualification that, although the rail- 
road mortgage is subject to liens and charges exist- 


ing at the time it is acquired on rolling stock and’ 


other loose property susceptible of separate owner- 
ship and of separate liens,*? yet, in regard to rails 
and other cis: which become affixed to, and a 
part of, the railroad, the lien of a prior mortgage will 
prevail in favor of bona fide creditors as against any 
encumbrance thereon in favor of the furnisher of the 
property,** as, for example, a reservation of title in 
such furnisher or seller.?® 

Lien or claim of judgment creditor. In general, 
judgment creditors should be postponed to prior 
mortgages. *°® 

Mortgage of consolidated company. The lien cre- 
ated by a mortgage executed by the consolidated com- 
pany after a consolidation upon the consolidated 
property takes precedence of any unsecured claims 
of creditors of the constituent companies.*1 

Recognition of priority. A mere recital in a mort- 
gage that certain stock in a terminal company, owned 
by the mortgagor company, is conveyed by the mort- 
gage subject to the provisions of a prior stock trust 
agreement under which such terminal stock was de- 
posited with a trustee is not a recognition of a priori- 
ty of hen on all the property of the mortgagor com- 
pany under such stock trust agreement which of it- 
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self gave no such priority.*? % 
[§ 715] d. Liens or Claims Arising Ont of Grant 
of Public Aid. The priority of a lien on railroad 
property in favor of a state, county, or municipality 
as security for its issuing or indorsing bonds or sub- 
seribing to stock in aid of the company is usually reg- 
ulated by the statute, or provision of the constitution, 
authorizing the granting of such aid.4? Some stat- 
utes expressly provide that such liens shall be prior 
and superior to all liens or encumbrances created by 
the company and all other claims existing or to exist 
against it.44 Persons dealing with a railroad com- 
pany are bound to take notice of a public statute 
giving a state or a county a lien on railroad property 
for public aid granted to it,*® and, therefore, such 
lien is superior to claims of purchasers of the prop- 
erty of such company,*® and to its bonds issued un- 
der a mortgage subsequently executed,** and to the 
holder of a tax certificate which, by statute, is re- 
ceivable by the company for freight and passage.*® 
But where, under such a statute, first mortgage bonds 
are transferred to the state as security for bonds 
issued by it in aid of a road, the state as holder of 
such first mortgage bonds has no priority over other 
bonds of the same issue held by individuals.*® So 
the lien or claim under such a statute may be sub- 
ordinate to the interest and claim of a vendor of rail- — 
road property reserved in the deed of conveyance,°® 
to the lien of a prior mortgage,®! to the lien of a 


was the knowledge of the firm, and 
the latter could not claim to hold 
the iron as bona fide purchasers with- 
gun notice as against the bondhold- 
ers). 

Oh.—Ludlow v. Hurd, 1 Disn. 522, 
12 Oh. Dec. (Reprint) 791. 

[a] Execution creditor.—Scott v. 
Clinton etch Re Con i21 err Cass No: 
12,527. 6 Biss. 529. 

85. Pierce v. Emery, 32 N. H. 484; 
Stevens v. Watson, 4 Abb. Dec. (N. Y.) 
302, 45 HowPr 104. 

36. Stevens v. Watson, supra. 

37. Fosdick v. Southwestern Car 
CO:.5 99, WS: 256, 25 led: 3445 
dick v. Schall, 99 U. S. 235, 25 L. ed. 


339; New Orleans, etc., R. Co. v. Mel- 
ten 12; Wall. (U. S.) 362, 20 Li. .ed. 
434. 


Tien on rolling stock see infra § 717. 

38. Porter v. Pittsburg Bessemer 
steely Col, 122 Wi S.- 267, 7 “SCt_ 1206, 
BOp eedset 2105 L200 U.S.) 649) 77 Set 
741, 30 L. ed. 830; New Orleans, etc., 
R. Co. v. Mellen, 12 Wall. (U. S.) 362, 
20 L. ed. 434. 

[a] Reason for rule.—‘‘By neces- 
sity and practice, the money of the 
creditor capitalist finishes and equips 
the road; and slender indeed would his 
security be which extends not beyond 
worn-out rails and rolling-stock, and 
equipments first in use, and these in- 
deed not often in being at the time of 
the execution of the mortgage.” 
Philadelphia, ete., R. Co. v. Woelpper, 
64 Pa. 366, 373, 3 AMR 596. 

Liens for construction, labor, and 
supplies see infra §§ 718, 719 

39. Porter v. Pittsburg Bessemer 
Steel Co., 122 U. S. 267, 7 SCt 1206, 
30 L. ed. 1210, 120 U. S. 649, 7 SCt 741, 
30 L. ed. 830. See Western Union Tel. 
Co. v. Burlington, etc., R. Co., 11 Fed. 
1, 3 McCrary 130 (sustaining, as 
against. a foreclosure purchaser, an 
agreement that a telegraph line 
should remain personalty). 

[a] Recorded mortgage is notice 
to a contractor and is prior to a con- 
tract providing that in case of non- 
payment he may retain the road and 
reimburse himself from its operation, 
even though he has not surrendered 
the possession of the road. Dunham 
v. Cincinnati, etc., R. Co., 1 Wall. (U. 


Fos- | 


S.) 254, 17 L. ed. 584. 

Liens for material generally see in- 
fra § 718. 

40. Fogg v. Blair, 133 U. S. 534, 10 
SCt 338) a L. ed. 721 [aff 22 Fed. 36, 
25 Fed. 684]; Central Trust Co. Vv. 
East Tennessee, etc., R. Co., 69 Fed. 
658; Stevens v. Watson, 4 Abb. Dec. 
(N. Y.) 302, 45 HowPr 104; Coe v. 
Peacock, 14 Oh. St. 187; Coe v. Co- 
lumbus; sete:, Re Co. 10 Oh. St. 32s 
75 AmD 518: Salem’ First Nat. Bank 
Vs Anderson, 75 Va. 250. See Eck- 
Sra v. Meyer, 2 KyL 124, 10 Ky. Op. 

[a] Subsequent execution.—A 
mortgage by a railroad company of 
all its personal property including 
roadbed and rails entitles the trus- 
tees thereof to raiis taken from the 
road to apply on the mortgage in 
preference to a Subsequent execution 
creditor of the company. Salem 
Bae Nat. Bank v. Anderson, 75 Va. 
OU. 

41. Wabash Ctc... Rs CoN. Elam, 
nue Wir Ss. DSwevon SOted Use 29 als, med. 

42. Kansas City Terminal R. Co. 
v. Central Union Trust Co., 294 Fed. 
32 [certiorari den 264 U. S. 588 mem, 
44 SCt 402 mem, 68 L. ed. 863 mem]. 

43. Mercantile Trust Go. v. Balti- 
more, étc., R. Co., 82 Fed. 360; State 
v. Jacksonville, etc., R. Co., 16 Fla. 
708; State v. Lagrange, etc., R. Co., 
4 Humphr. (Tenn.) 488. 

[a]. State subscription to stock.— 
Where, by a statute authorizing a 
state to Subscribe to the stock of a 
railroad company, the interest and 
dividends of the state are to be paid 
from the “profits,’ the state does not 
become a creditor of the company, 
but is a preferred stockholder having 
no equitable lien on the property of 
the company which entitles the holder 
of the stock to dividends from the 
earnings of the road in preference to 
the payment of a mortgage indebted- 
ness subsequently contracted. Mer- 
cantile Trust Co. v. Baltimore, ete., R. 
Co., 82 Fed. 360. 

[b] Date on which state became 
bound to furnish aid, under some stat- 
utes, governed in determining the 
right of priority, and the lien of the 


state was prior to other liens created 
after such date to the extent of the 
amount which the railroad company 
could demand from the state, al- 
though the state bonds were actually 
issued after the subsequent lien was 
created. Tompkins v. Little Rock, 
ete., Re Co.,.15 Med. 6; 

{c] Federal aid bonds.—Where an 
act of congress of July 1, 1862 pro- 
vided for the issue of United States 
bonds to aid in the construction of the 
Union Pacific Railroad, which bonds 
were to be a first mortgage on the 
road, and also provided that a cer-* 
tain per cent of the net earnings of 
the road should be annually applied 
to the payment of the bonds, and a 
later act of July 2, 1864, amending the 
former, authorized the company to is- 
sue its first mortgage bonds and 
subordinated the lien of the United 
States bonds thereto, the latter act 
postponed the payment of such cer- 
tain per cent of the net earnings to 
the government until the interest on 
the first mortgage bonds thereby au- 
thorized had been paid. U.S. v. Sioux 
RA Cosmo Cees oe bes 
202292 URS We "Central Pac. R. Cor 
99 U. S. 449, 25 L. ed. 287; Union Pac. 
BR. iCo. vi Ue. Ss 99 U. S. 402, 25 L. ed. 
274 [rev 13 Ct. Cl. 401]. 

[dad] Lien of trustees of internal 
improvement fund was prior to that 
of state.—State v. Jacksonville, etc., 
R. Co., 16 Fla. 708. 

44. See statutory provisions. 

[a] Act of Febr. 21, 1870 construed 
see Colt v. Barnes, 64 Ala. 108. 

45... Ketchum, v. St. Louis, 101 U: 
S. 306, 25 L. ed. 999 [aff 14 F. Cas. Nos. 


7,739, 7,740, 4 Dill. 78, 87 note; Tomp- 
kins 'v. Little Rock, etc., ie Co;,, 15 
Fed. 6. 

46. Ketchum v. St. Louis, 101 U. 


S47 p 0G 20 nb edu OOF Math Le oneOaes. 
Nos. 7,739, 7,740, 4 Dill. 78, 87 note]. 
47. Ketchum v. St. Louis, supra. 
48. State v. Nashville, etce., R. Co., 
7 Lea (Tenn.) 15. 

49. Minnesota, etc., R. Co. 
ley, 2 Minn. 13. 

50. Tennessee, etc., R. Co. v. East 
Alabama R. Co., 73 Ala. 426. 

51. Minister of Railways, etc. v. 
Bee Ghee R. Co., [1928] Can. Exch. 


v. Sib- 


| 


—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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person who has recovered judgment for the value of 
his land taken for the road,°? or to mortgagees who 
have become such under a subsequent statute au- 
thorizing the railroad company to borrow money and 
mortgage its property.°? Moreover, where the state 
has by statute expressly waived its priority, it cannot 
thereafter repudiate its action so as to affect a lien 
which arose under such statute.>4 

Bonds of railroad company secured by statutory 
lien and indorsed by state. In general, the holders 
of bonds issued by the railroad company, secured by 
a statutory lien or mortgage, and indorsed by the 
state, are entitled to priority over junior encum- 
braneers,°® and this priority cannot be taken away 
by legislative enactment.°® But holders of bonds or 
coupons may, by their acts, lose the right to claim 
priority.°’ Thus, where the holders of coupons of 
bonds issued under a particular statute accept in pay- 
ment bonds issued under a later statute giving them 
a preference over the earlier bonds, and such stat- 
ute is subsequently declared unconstitutional, in so 
far as it attempts to give such preference, the hold- 
ers of such new bonds are estopped from claiming 
under the earlier act.°* But this estoppel is purely 
personal and does not proceed from any supposed 
relation between the coupons funded and the bonds 
from which they were taken.®® In such case there 
is no presumption of fact that at the time of funding 
persons owning the coupons also owned the bonds 
of the earlier issue to which such coupons had been 
attached,®° and parties holding such coupons unean- 
celed are entitled to prove their claims in like man- 
ner as the original holders of unfunded coupons could 
have done.*! Where certain holders of first lien 
bonds are estopped to assert a preference by reason 
of their having accepted bonds of another issue, the 
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holders of the first bonds not so estopped are not 
bound to share their prior lien with the holders of 
later bonds to the extent that the first lien was re- 
moved by the estoppel.*°? New bonds received, pur- 
suant to a statute, for coupons of bonds issued under 
an earlier statute, by way of substitution such cou- 
pons are entitled to the same rank and priority as the 
original debt,®* and are entitled to priority over 
bonds under a mortgage given intermediate the en- 
actment of the two statutes.** But a lien under a 
mortgage to secure the purchase price of part of the 
right of way was superior to the lien of bonds in- 
dorsed by the state under a statute enacted prior to 
such mortgage when the lien of such bonds was to 
operate on each separate section of the railroad as 
it was completed and as the bonds were issued and 
indorsed.®® Where the len of the state is fore- 
closed, the holders of overdue and unpaid coupons 
have no right to a preference over the bondholders.®® 
Neither the railroad company nor subordinate claim- 
ants can successfully object to the grant of priority 
to holders of such bonds on the ground that such 
holders have not attempted to obtain payment from 
the state.%? : 

[§ 716] e. Liens or Claims for Right of Way or 
Land Granted.°* In general, a lien on lands trans- 
ferred to the railroad company is superior to sub- 
sequent liens.°® So, except where the vendor has 
waived his right to priority,’° or the vendor’s lien 
is a secret one of which the mortgage bondholders 
had no notice,’+ the lien of a vendor of land sold 
or taken for railroad purposes for the unpaid pur- 
chase price thereof or for just compensation, if no 
price has been fixed, is superior to that of a mort- 
gage on the road,’” although the mortgage contains 


double security. Hand v. Savannah, 
ete Con 12) SiiCi3 14: 

68. Priority as against lien or 
claim arising out of grant of public 


52. White v. Nashville, ete., R. Co., | railroad company in the discharge of 
7 Heisk, (Tenn.) 518. | his duties were admissible on the 
53. Brown v. State, 62 Md. 439. question as to who had funded cou- 
54 Sinking Fund Comrs. v. North-| pons. Hand vy. Savannah, etc., R. Co., 
ern Bank, 1 Mete. (Ky.) 174. ESS Ores 
55. Hand v. Savannah, etc., R. Co., 59. Hand v. Savannah; etc., R. Co., 
ZES Cy ol AT as. C. 219. supra. 
56. Gibbes v. Greenville, etc. R. 60. Hand v. Savannah, etc., R. Co., 
Co., 13 S. C. 228; Hand v. Savannah, | supra. 
SUC hv, TOO) SiC roe AT Se Ge 2s 61. Hand v. Savannah, etc., R. Co., 
57. Hand v. Savannah, etc., R. Co., | supra. 
U2 S14 Cy 814, [a] Priority not allowed.— Where 


[a] Right not lost.—(1) Where a 
state indorsed railroad bonds and re- 
served a statutory lien and afterward 
attempted to postpone the lien to let 
in a new issue of the bonds, the for- 
mer bondholders are not estopped 
from asserting their prior lien be- 
cause, knowing of this attempt, they, 
without objection, permitted money 
raised thereunder to be expended for 
the improvement or preservation of 
the mortgaged premises. Hand _ v. 
Savannah, ete., R.:Co., 12 S.C. 314. 
(2) Nor are they estopped from as- 
serting their rights under the statu- 
tory lien by reason of the fact that 
they accepted payment of their cou- 
pons from the company after the road 
had been rebuilt under a later statute. 
Hand v. Savannah, etc., R. Co., supra. 
(3) Nor because of their failure to 
oppose the passage of the act post- 
poning the lien. Hand v. Savannah, 
etc., R. Co., supra. 

58. Gibbes v. Greenville, etc., R. 
Co., 13 S. C. 228; Hand v. Savannah, 
CLG. a COL, 2) Si Co slat LIS. C.- 29s 

{a] Burden of proof.—The burden 
is on the person alleging an estoppel 
to show that persons presenting bonds 
‘and coupons secured by the statutory 
‘lien had accepted bonds under the 
statute purporting to postpone such 
lien. Hand v. Savannah, etc., R. Co., 
UY CRS RE Os S771) 

- [b] Admissibility of evidence.— 
Entries made by the treasurer of the 


certain coupons of bonds issued un- 
der the first statute were funded by 
the acceptance of bonds isSuea under 
the later statute, this fact did not en- 
title holders of unfunded coupons of 
the same class to payment ahead of 
bonds issued under the first statute, 
and the holders of such unfunded cou- 
pons are entitled to share pro rata 
with the other bonds and coupons is- 
sued. under the first statute, which 
were not affected by the estoppel. 
Hand v. Savannah, etc., R. Co., 17S. C. 


219. 

62. Hand v. Savannah, etc., R. Co., 
supra. 

63. Gibbes v. Greenville, etc., R. 


Com lay SunCamazios 
64. Gidbes v. Greenville, etc., R. 


Co., supra. ' 

65. Hand v. Savannah, etc., R. Co., 
V2¢Sy 1C.. 314. 

66. State v. Spartanburg, etc., R. 


COR Sie Calo. 

67. Hand v. Savannah, etc., R. Co., 
12°S.-C 314, 

[a] Reason for rule.—‘‘Demand, 
without the right to prosecute at law, 
would be fruitless and a mere cere- 
mony, and, as such, itS absence, if 
established, could not give rise to 
any equity.” Hand -v. Savannah, etc., 
R.:Co., 12:S.-C. 314,. 357. 

[b] Double security.—The objec- 
tion to priority cannot be sustained 
on the theory that the holders of the 
bonds indorsed by the state have a 


aid see supra § 715. 

69. Wright v. Kentucky, etc., R. 
ee UK WS. 12), GeSCt-6947.,29 abeneas 

[a] Thus, where an uncompleted 
roadbed is transferred to a railroad 
company by a contract providing that 
the title shall not vest until the per- 
formance of certain conditions, the 
construction company, having notice 
of the contract and the conditions, can 
acquire no lien for work done on the 
property superior to the vendor’s right 
to take the same for breach of condi- 
tion. Wright v. Kentucky, etc., R. Co,, 
117 U.S. 72, 6 SCt 697, 29, Led. 824: 

70. Fisk v. Potter, 2 Abb. Dec.. (N. 
Y.) 188, 2 Keyes 64. 

71. Fisk v. Potter, supra. 

72. Central Trust Co. v. Bridges, 57 
Fed. 753, 6 CCA 539; Commonwealth 
Trust Co. v. Scott City Northern R. 
Co., 93 Kan. 340, 346, 144 P 210 [quot 
Gye]. 

[a] Title of vendor.—The lien of a 

mortgage on the right of way of a 

railroad company before condemna- 

tion proceedings is subject to a land- 
owner’s lien under a judgment ren- 
dered for him in such proceedings. 

Commonwealth Trust Co. v. Scott City 

Nore R. Co., 93 Kan. 340, 144. Pp 
Priorities as between mortgages 

and vendors’ liens in general see Mort- 

gages § 455. 

Priority of: 

Lien of award or judgment in con- 
demnation proceedings in general 
see Eminent Domain § 455. 

Purchase-money mortgage in general 
see Mortgages §§ 470-473. 

Vendor’s lien in general see Vendor 
and Purchaser [39 Cyc 1815 et seq]. 
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an after-acquired property clause,7? particularly 
where the mortgage is a subsequent one,?* and where 
the sale is a conditional one.7*> But it has been held 
that, after a sale on foreclosure of a mortgage con- 
taining an after-acquired property clause, a ven- 
dor’s lien in respect of a portion of the right of way 
acquired by the mortgagor company after the exe- 
cution of the mortgage-could not be enforced.7® 

{§ 717] f. Liens or Claims for Rolling Stock Fur- 
nished.** A railroad mortgage covering after-ac- 
quired property’® is superior to a claim for rolling 
stock acquired after the mortgage pursuant to a 
transaction which, while nominally a lease, is actual- 
ly a purchase by the mortgagor*® to a claim of a 
manufacturey who relies on the credit of the com- 
pany and on an indorser of notes taken by him from 
the railroad company in payment,®° and to the rights 
of a manufacturer who delivers the rolling stock 
without any condition or reservation as to pay- 
ment. So a mortgage covering after-acquired 
property is superior to a lien or claim on subsequent- 
ly acquired rolling stock in favor of a lessor of real 
property under a statute giving a hen to a landlord 
on personal property of the tenant used on the prem- 
ises where the lien of the mortgage attaches before 
the rolling stock comes on the leased premises.®? 


Such a mortgage is also superior to a lien or claim - 
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transaction under which the rolling stock is ac- 
quired is a mere device on the part of persons who 
are in a position to control the corporation to pre- 
vent the property from coming within the operation 
of the after-acquired property clause.** But, fn gen- 
eral, such a mortgage is inferior to a valid lien or 
claim on the rolling stock existing when such roll- 
ing stock comes into the possession of the mortga- 
gor company,** as, for example, to the rights or lien 
of a seller of rolling stock under a conditional sale,** 
although in. the form of a lease,*® or to a bona fide 
lessor of such rolling stock, with reservation of ti- 
tle.8? But where the general funds of the company 
are employed to discharge equipment liens, bondhold- 
ers secured by a general mortgage cannot claim pri- 
ority over a first lien mortgage because the pro- 
ceeds of the bonds purchased by them augmented 
such general fund.§§ 

[§ 718] g. Liens or Claims for Construction, La- 
bor, and Supplies*®—(1) In General. In accord- 
ance with the general rules that secured debts or 
claims are entitled to priority over unsecured 
claims,®® and that the lien of a mortgage is supe- 
rior to claims of general creditors,91 ordinarily the 
lien of a mortgage or other encumbrance is superior 
to unsecured claims for material or labor fur- 
nished,®? especially where such claim is subsequent 


on subsequently acquired rolling stock where the , in time to the lien of the mortgage or other encum- 


73. Central Trust Co. v. Louisville, 
etc., R. Co., 81 Fed. 772. 

{a] Thus railroad mortgage bond- 
holders who by virtue of an after-ac- 
quired property clause in the mort- 
gage obtain an interest in, or lien 
upon, lands condemned for the use 
of the company hold subject to the 
claim of the prior owner for the pur- 
chase money. Central Trust Co. v. 
Louisville, ete., R. Co., 81 Fed. 772. 

74. Central Trust Co. v. Louisville, 
etc., R. Co., supra; Hatry v. Paines- 
ville, etc., R. Co., 1 Oh. Cir. Ct. 426, 1 
Sat Cir. Dec. 238 [aff 23 CincLBul 


fa] Thus holders of railroad bonds 
secured by a mortgage made after cer- 
tain property has been taken for the 
use of the road or before compensa- 
tion has been made take subject to 
the compensation which may be ad- 
judged therefor and are bound by the 
judgment, although they were not par- 
ties to the suit upon which it was 
rendered. Central Trust Co. v. Louis- 
ville, ete., R. Co., 81 Fed. 772. 

75. Wright v. Kentucky, etc, R. 
Spe Ue Se bil; CUS CLICIT. 29) Laved. 
821; Tennessee, etc., R. Co. v. Hast 
Alabama R. Co., 73 -Ala. 426. 


76. Pierce v. Milwaukee, etc., R. 
Co., 24 Wis. 551, 1 AmR 203. 
77. Priority between different 


mortgages see infra § 723. 

78. Mortgage of after-acquired 
property in general see supra 8§ 646, 
647, 676-682. 

79. McGourkey v. Toledo, etc., R. 
©o., 146 U.S. 5365. 13 SCt 17036" E: 
ed. 1079 [aff 36 Fed. 520}. 

{a] Where lease is, in substance, 
a mortgage, the lien of which arises 
after title passes to the railroad com- 
pany, the lien of the prior mortgage 
is superior. McGourkey v. Toledo, 
etc., BR: Co., 146 U. S. 536, 13 SCt 170, 
36 L. ed. 1079 [aff 36 Fed. 520]. 

80. Continental Trust Co. v. 
ledo, etc., R. Co., 93 Fed. 532. 

{a] Illustration.—A manufacturer 
who furnished locomotives to a rail- 
road company in part on credit, tak- 
ing notes for such deferred payment 
indorsed by a third person, must be 
held to have relied upon the credit of 
the company and the indorser, and is 
not entitled to a lien on the com- 


To- 


pany’s property superior to that of 
a prior mortgage, although the loco- 
motives were needed to enable the 
company to continue the operation of 
the road. Continental Trust Co. v. 
Toledo, ete., R. Co., 98 Fed. 532. 

81. Coe v. Pennock, 5 F. Cas. No. 
2,942 [aff 23 How. 117, 16 L. ed. 436]. 

[a] Obtaining advantage by execu- 
tion.—It has been held that a manu- 
facturer of rolling stock who has re- 
ceived certain bonds in payment of 
his work in manufacturing could not, 
as against those claiming under a 
prior mortgage containing an after- 
acquired property clause, levy an ex- 
ecution on the rolling stock under a 
judgment on the bonds: Coe v. Pen- 
nock, 5 F. Cas. No. 2,942 [aff 23 How. 
117, 16 L. ed. 436]. 

82. Manhattan Trust Co. v. Sioux 
City, etc., R. Co., 68 Fed. 72 [aff 77 
Fed. 82, 23 CCA 30]. 

83. McGourkey v. Toledo, ete. R. 
Cont 1462 Wg. 0805, LoLs Chet TOyKe Orme. 
ed. 1079 [aff 36 Fed. 520]. 

84. New Orleans, ete., R. Co. v. 
Mellen, 12 Wall. (U. S.) 362, 20 L. ed. 
434. But see Wallbridge v. Farwell, 
18 Can. S. C. 1 (where the effect of a 
statutory provision was considered). 

85. Fosdick v. Schall, 99 U. S. 235, 
25 L. ed. 339; Metropolitan Trust Co. 
v. Railroad Equipment Co., 108 Fed. 
913, 48 CCA 1385; Kentucky Contract- 
ing, etc., Co. v. Continental Trust Co., 
108 Fed. 1, 47 CCA 143 (recognizing 
rules); Metropolitan Trust Co. v. 
Columbus, ete., R. Co., 93 Fed. 702; 
Central Trust Co. v. Marietta, etc., R. 
Co., 48 Fed. 864, 1 CCA 139. 

[a] Illustrations.—(1) A corpora- 
tion making a conditional sale of 
equipment to a railroad company, re- 
taining title until the full payment 
of notes given for the price, on the 
foreclosure of a mortgage covering 
all the property of the company be- 
fore payment, is entitled to take back 
the equipment, or in case the mort- 
gagees elect to retain it, to a first lien 
thereon for the amount still due with- 
out any deduction on account of ex- 
penditures made by the railroad com- 
pany or its receiver for the preserva- 
tion or improvement of such property. 
Metropolitan Trust Co. v. Railroad 
Equipment Co., 108 Fed. 913, 48 CCA 


135. (2) A corporation making a con- 
ditional sale of equipment to a rail- 
road company, rental to be paid there- 
for, and applied on the purchase price, 
and the title to remain in the seller 
until full payment, on a foreclosure 
of mortgages against the railroad 
company before full payment, is en- 
titled to take back the equipment, or 
in case the mortgagees elect to re- 
tain it, to have a first lien on the 
property for the amount still due 
thereon. Metropolitan Trust Co. v. 
Columbus, etc., R. Co., 98 Fed. 702. 

[b] Effect of resale to seller.— 
Where such rolling stock was sup- 
plied to an improvement company 
which turned it over to a railroad 
company, the original seller could 
take nothing by a resale to him by 
the improvement company of such 
rolling stock. Central Trust Co. v. 
Marietta, etc., R. Co., 48 Fed. 864, 1 
CCA 13945 & 

86. Kentucky Contracting, etc., Co. 
v. Continental Trust Co., 108 Fed. 1, 
47 CCA 143. 

87. -Central., Trust; Co. vy. -Ohio 
Southern’ R.-Co., 1% Ohi Cirs Cts Gas, 
9 Oh. Cir. Dec. 317. 

88. U.S. Mortgage, etc., Co. v. Chi- 
cago, etc., R. Co., 40 F. (2d) 386. 

89. Liens for labor, and supplies 
in general see supra §§ 615-640. 


90. See supra § 711. 
91. See supra § 714. 
92. Toledo, ete., R. Co. v. Hamilton, 


1347°U.. S'22,916,, LOtSCt 54623 335 1. leds 
905; Chatten Lumber Co. v. Scott 
City Northern R. Co., 96 Kan. 577, 152 

665. See Richmond, etc., Constr. 
Co. v. Richmond, etc., R.» Cov, 68 
Fed. 105, 15 CCA 2'39, 34 LRA 625 (no 
lien in favor of one who furnished 
labor and: supplies dependent on a 
contract for a lien would be effectual 
as against the liens of a mortgage and 
liens created by statute). 

[a] Mortgage by successor com- 
pany.—A mortgage on the property of 
an old railroad company given by its 
successor is entitled to priority over 
the claims of a creditor for services 
to the old company, who did not ob- 
tain a judgment against either com- 
pany until some years after the mort- 
gage was given, at least where the 
nature of the services did not entitle 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: brance,®* unless such claims are given priority by 
| But the right of persons claiming under 
a statute giving them a lien on the road built by the 
railroad company, to claim priority as against a 
contractor in respect of a part of the road subse- 
quently built by such contractor under an agreement 
giving him title to the part of the road so built un- 
til payment for materials and labor should be made, 
Where material is sold to the 
mortgagor company which when attached to the road 
becomes a fixture, or an integral part of the rail- 
road, in general the lien of a prior mortgage cover- 
ing after-acquired property®® is superior,®’ even 
though there is a reservation of title on behalf of 
the seller of the material,®°* as, according to some 
eases, is the lien of a subsequent mortgage taken 


im 718] 


statute.®+ 


has been denied.?® 


without notice,®® but not the lien 


him to a statutory lien on the prop- 
erty of the old company. Fogg v. 
Biair, 133 U.S. 534, 10 SCt..338,. 33 
L; ed. 721 [aff 22 Fed. 36, 25 Fed. 


684]. 
9c. (Wright v. Kentucky, etc., R. 
Covell USS. 72, 6 SCt 697,29 Tu. ed: 


821; Tommey v. Spartanburg, ete., R. 
Co.,. 7 Fed. 429, 4 Hughes 640; Metro- 
politan Trust Co.,v. Tonawanda Val- 
ley, etc., R. Co., 103 N. Y. 245, 8 NE 


488; Reed’s App., 122 Pa. 565, 16 A 
100. 
[a] Prior vendor’s lien.—A _ con- 


struction company had no lien upon 
the roadbed and property of the road 
as against the conditional vendor of 
such road under a contract existing 
before the work had been bona fide 
begun by such construction company, 
and where it had actual notice of the 
- contract before that time. Wright v. 
Kentucky, etc., R. Co., 117 U. S. 72, 
6 SCt 697, 29 L. ed. 821. 

94. See infra § 719. 

95. Collins v. Georgia Cent. Bank, 
1 Ga. 435. ; 

96. Mortgage of after-acquired 
property in general see supra §§ 646, 
647, 676-682. 

97. New Orleans, etc., R. Co. 
Mellen, 12 Wall. (U. S.) 362, 20 L. oa 
434 (recognizing rule); Galveston, 
ete., R. Co. v. Cowdrey, 11 Wall. (U. 
S.) 459, 20 L. ed. 199; Pierce v. Emery, 
32 N. H. 484. 

{a] Prior lien on _ incorporated 
property lost.—Where the company, 
before the mortgage to trustees was 
executed, owned a carload of railroad 
iron subject to the lien of the United 
States for duties and agreed with 
plaintiffs that they might pay the 
duty, that the company might lay 
the iron on its track, and that plain- 
tiffs, if the company did not repay 
them the money paid for duties with- 
in a specified time, might take up the 
iron and hold it as security for the 
money advanced, and the iron hav- 
ing passed avcording to this bargain 
into the possession of the company, 
the lien for the duties is gone and 
cannot be asserted by plaintiffs 
against the mortgage of the trustees. 
Pierce v. Emery, 32 N. H. 484. 

98. Porter v. Pittsburg Bessemer 
Steel Co., 122. U. S. 267, 7 SCt 1206, 30 
L. ed. 1210; Phcenix Iron-Works Co. 
v. New York Security, etc., Co., 83 
Fed. 757, 28 CCA 76; Hunt v. Bay 
State Iron Coro Mass. 279; Detroit 
Trust Co. v. Detroit, etes (Ral Cos sl59 
Mich. 442, 124 NW 45, See New York 
Guaranty Trust)Co. v. Newark Mea- 
dows Impr. Co., 84 N. J. Eq. 495, 94 
A 589 (holding that a railroad com- 
pany which had built a siding for a 
private shipper after such shipper had 
given a mortgage on its property was 
not entitled to claim priority over 
the lien of the mortgage for a judg- 

ment recovered by the railroad com- 

pany for the cost of construction). 

[a] Statute not applicable.—The 
statutory provision (2 Comp. L. § 
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proceeds.? 


of a subsequent 


6336), that any contract for the sale 
of railroad “equipment or rolling 
stock’ may provide that title to the 
property shall not vest in the pur- 
chaser until the purchase price is 
paid refers to movable personalty, 
and not to the permanent fixed prop- 
erty forming an integral part of the 
railway as an entirety. Detroit Trust 
Co. v. Detroit, ete., R. Co., 159 Mich. 
142, 124 NW 45. 


99; -tlunt..vs | Bay State. tron Co:, 
97.Mass. 279; Haven v. Emery, 33 
N. H. 66. 

1. Haven v. Hmery, supra. 


2. U. S.—Lackawanna Iron,. etc., 
Ce.) vii Harmers* db. G&D iCo.; 2106 
U. S: 298,20 SCt 363, 40 L. ed. 475; 
Louisville Trust Co. v. Louisville, 
ete., “Ry iCoF 17400. 'Sie674,-19. SCt 827; 
43 L. ed. 1130; Virginia, etc., Coal Co. 
v. Central R., etc.,:Co., 170 U. S. 355, 
18 SCt 657, 42 LL. ed. 1068; Knee- 
land v. American L. & T. Co., 136 U.S. 
89510 CSCt 9505-34 Tiered estes St 
Louis, ete., R. Co. v. Cleveland, etc., 
Ry. Co. 125 20'S oS SesCty Lod) 3 
L. ed. 8382; Union Trust Co. v. Mor- 
rison, $125. US). 591558 St 41004) 31 
‘'L. ed. 825; Burnham v. Bowen, 111 U. 
S. 776, 4 SCt 675, 28 L. ed. 596; Union 
Trust Co. v. Souther, 107 U. S. 591, 2 
SCt 295, 27 L. ed. 488; Hale v. Frost, 
99 U. S. 389, 25 L. ed. 419; Fosdick v. 
Schall, “99° U. -S..°235,0 25 Li /ed. 339; 
Rodger Ballast Car Co. v. Omaha, etc., 
Reo Lot Wed. O20 somo Ay (40a. 
Southern R. Coma: Ensign Mfg. Co., 
117 Fed. 417, 54 CCA 591; Monsarrat 
v. Mereantile Trust Co., 109 Fed. 230, 
48 CCA 328; Rhode Island Locomotive 
Works v. Continental Trust Co., 108 
Fed. 5, 47 CCA 147 [certiorari den 
187 U. S. 649, 23 SCt 847, 47 L. ed. 
348]; International Trust Co. v. T. 
B. Townsend Brick, etc., Co., 95 Fed. 
850, 37 CCA 396; Ruhlender v. Ches- 
apeake, etc., R. Co., 91 Fed. 5, 38 CCA 
299; Grand Trunk R. Co. v. Central 
Vermont R. Co., 88 Fed. 620; South- 
ern R. Co. v. Tillett, 76 Fed. 507, 22 
CCA 303; New England R. Co. v. Car- 
negie Steel Co., 75 Fed. 54, 21 CCA 
219; Bound y. South Carolina R. Co., 
58 Fed. 473, 7 CCA 322; Farmers’ L. 
& LT. Co. sv.) Vicksburg}: ete., Ro Co., 
33 Fed. 778; Calhoun v. St. Louis, 
ete, Ra Cour l4 Beds 95° 9) Bisse. 3305 
Taylor v. Philadelphia, etc., R. Co., 
7 Fed. 377. 

Ala.—Drennen v. Mercantile Trust, 
ete., Co., 115 Ala. 592, 23 S 164, 67 Am 
SR 72, 39 LRA 623. 

Ark.—Barstow v. Pine Bluff, etc., 
R. Co., 57 Ark. 334, 21 SW 652. 

Colo.—Grand Junction First Nat. 
Bank v. Wyman, 16 Colo. A 468, 66 P 
456. 

N. Y.—Townsend v. Oneonta, etc., R. 
Co., 88 App. Div. 208, 84 NYS 427; 
Brown v. New York, ete., R. Co., 19 
HowPr 84. ’ 

Tex.—Mcllhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705. 

Utah.—New York Cent. Trust Co. 
vy. Utah Cent. R. Co., 16 Utah 12, 50 


mortgage taken with notice.? 
ciples, however, where the railroad company is in- 
solvent, the priority of claims for materials or labor 
required in the operation of the road over the lien 
of mortgage creditors, or other secured debts, in re- 
spect of the current income of the road, is some- 
times recognized,” and where the current earnings 
have been used for other purposes, priority may, 
under certain circumstances, be extended so as to 
include the corpus of the mortgaged property or its 
However, in order that this priority 
may be claimed, 
person who furnished the labor or supplies relied 
on the fact that the current earnings: would be ap- 
plied to the payment of his debt, and that he should 
not have contracted on the personal responsibility 
of the railroad company or of another.* 
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Under equitable prin- 


in general it must appear that the 


Moreover, 


Py sdi3 : 

Va.—Smith v. Washington City, 
ete. RR. Co. .33 Gratt..(14' Vay Gis 

Wash.—Bellingham Bay Impr. Co. 
v. Fairhaven, etc. R. Co., 17 Wash. 
Sauls a P 514, 

B.—Sage v. Shore Line R. Co., 
2'N. B. Eq. 321. 

Rule in receivership cases see Re- 
ceivers [34 Cyc 357 et seq]. 

38. U. S.—Southern R. Co. v. Car- 
negie Steel Co., 176 U. S. 257, 20 SCt 
347, 44 L. ed. 458 [aff 76 Fed. 492, 22 
CCA 289]; Virginia, ete., Coal Co. y- 
CentraliRs. ete.;Co.; L00-U. Sis 0b. 2s 
S@ti 65%) (42/01. "ed. 1068 [aff 66 Fed. 
803, 14 CCA 112]; Kneeland v. Ameri- 
can Tin & TT.) Cow 136) U. S894 107 See 
950, 34 L. ed. 379; St. Louis, ete., R. 
Co. ve. Cleveland,  ete.; R.. Co.,125) Ue 
S. 658, 8 SCt 1011, 31 L. ed. 832; Burn- 
ham v. Bowen, 111 U. S. 776, 4 SCt 
675, 28 L. ed. 596; Union Trust Co. v. 
Walker, 107 U. S, 596,-2. SCt 299, 27 
L. ed. 490; Fordyce v. Kansas City, 
etc., ae Co., 145 Fed. 566; Southern R- 
Co. Ensign Mfg. Co., "117 Fed. 417, 
54 COA 591; Grege v. Mercantile 
Trust Cor, 109 Fed. 220, 48 CCA 318; 
Kansas L. & T. Co. v. Sedalia Electric 
R., ete., Co., 108 Fed. 702; Rhode Is- 
land Locomotive Works v. ‘Continental 
Trust Co., 108 Fed. 5, 47 CCA 147 [cer- 
tiorari den 187 U. S. 649, 23 SCt 847, 
47 L. ed. 348]; International Trust Co. 
v. T. B. Townsend Brick, ete., Co., 95 
Fed. 850, 37 CCA 396; Southern R. Co. 
Ve. Tillett, i176: Peds 507. 22 "CCAR 3035 
Pennsylvania Finance Co. v. Charles- 
ton, ete., R. Co., 62 Fed. 205, 10 CCA 
323; Calhoun v. St. Louis, ete., R. Co., 
14 Fed. 9, 9 Biss. 330. 

Ala.—Drennen v. Mercantile Trust, 
ete., Co., 115 Ala. 592, 23 S 164, 67 Am 
SR 772) 310) URAL 623: 

Ark.—Barstow v. Pine Bluff, ete., Ru 
Co., 57 Ark. 334, 21 SW 652. 

CGolo:—Grand Junction First Nat. 
rier v. Wyman, 16 Colo. A. 468, 66 P 

Mo.—Van Frank y. St. Louis, etce., 
R. Co., 89 Mo. A. 489. 

Tex.—Mcllhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26, AmSR 705; Waters-— 
Pierce Oil Co. v. U. S., etc., ‘Trust Co., 
44 Tex. Civ. A. 397, 99 SW 212. 

Utah.—_New York Cent. Trust Co. v. 
Utah Cent. R. Co.,. 16 'Utah 12, 50 P 
818; Litzenberger v. Jarvis-Conklin 
Trust Co., 8 Utah 15, 28 P 871. 

Wash.—Bellingham Bay Impr. Co. 
v. Fairhaven, ete., R. Co., 17 Wash. 
371, 49 BP) 514: 

4. Virginia, etc., Coal Co. v. Cen- 
tral R., ete., Co., 170 U.S. 355, 18 SCt 
657, 42’ Li. ed. 1068; Thomas v. West- 
ern Car Co., 149 U.S. 95, 18 SCt: 824, 
37 L. ed. 663; Penn v. Calhoun, 121 
U..S. 251; 7 SCt 906, 30°L. ‘ed. 9152 
Fordyce v: Kansas City, ete., R. Co., 


145 Fed. 566; Southern R. Co. v. En- 
sign Mfg. Co., 117 Fed. 417, 54 CCA 
591; Rhode Island Locomotive Works 


v. Continental Trust Co., 108 Fed. 5, 
47 CCA 147 [certiorari den 187 U. S. 
649, 23 SCt 847, 47 L. ed. 348]; Ruh- 
lender v. Chesapeake, etc., R. Co., 91. 
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the expectation that the claim shall be paid out of 
current earnings is not of itself sufficient to make 


the claim a preferred one.® 


Equitable rights in respect of original construc- 
tion and permanent improvements. 
principles in question do not in general authorize 
priority for unsecured debts or claims for original 
construction,® or for repairs so extensive as to 
amount to permanent improvements.‘ 
claims for construction performed after the giving 
of the mortgage have been given a preference in eq- 
uity over the lien of the mortgage where the trus- 
tee under the mortgage advanced moneys thereun- 
the knowledge and intention that such 


der with 


Fed. 5, 33 CCA 299; Louisville, etce., 
Re Co: vy; Gentral-Trust? Co., 87) Fed. 
500, 31 CCA 89; Morgan’s Louisiana, 
etc., R., etc., Co. v. Farmers’ L. & T. 
Co., 79 Fed. 210, 24 CCA 495; Skiddy 
v. Atlantic, etc., R. Co., 22 F. Cas. No. 
12,922, 3 Hughes 320. 

5. Martin Metal Misi Co. Vv. Us s:; 
ope Trust Co., 225 Fed. 961, 141 CCA 
8 


6 U. S.—Lackawanna Iron, etc., 
Co. v. Farmers’ L. & T. Co., iMG) 10 Se 
29820 sSCte 363, 40 ns edar4 io, Catt el9 
Fed. 202, 24 CCA 487]; Toledo, etc., R. 
Co. v. Hamilton, 134 'U. S. 296, 10 SCt 
546, 33 L. ed. 905; Porter v. Pittsburg 
Bessemer Steel Co., 120 U. S. 649, 7 
SCt 741, 30 L. ed. 830 [reh den 122 U. 
Se 260i SCt. L206; 80M cede L210: 
Niles ‘Tool Works Co. v. Louisville, 
etc., R. Co., 112 Fed. 561, 50 CCA 390; 
Farmers’ itt & T. Co. v. Stuttgart, etc., 
R. Co., 92 Fed. 246; Cleveland, etc., R 
Co. v. Knickerbocker Trust Co., 86 
Fed. 73; Farmers’ L. & T. Co. v. Cape 
Féary etce., (RY Co, 73 Fed.i712; Tom- 
mey v. Spartanburg, etc., R. Co., 7 Fed. 
429, 4 Hughes 640. 

Ark.—Barstow v. Pine Bluff, 
R. Co., 57 Ark. 334, 21 SW 652. 

Ga.—Farmers’ L. & T. Co. v. Cand- 
ler, 92 Ga. 249, 18 SE 540. 

Mich.—Ten Hyck v. Pontiac, etc., R. 
Co., 114 Mich. 494, 72 NW 362. 

Okl.—Territorial Trust, etc., Co. v. 
Missouri Valley Bridge, etc., Co., 83 
Ok1. 82, 200 P 863. 

Tex, --MeIlhenny Vv. fanz 80 Tex. 1, 
13 SW 655, 26 AmSR 7 

[a] Mortgage povaing after-ac- 
quired property will take precedence 
over claim of contractor who has aft- 
erward completed an unbuilt part of 
the road under an agreement that he 
shall retain possession of the road and 
apply the earnings to the liquidation 
of his debt, and who has retained pos- 
session under his agreement. Dun- 
ham v. Cincinnati, etc., R. Co., 1 Wall. 
(U. S.) 254, 17 L. ed. 584 [rev 8 F. Cas. 
No. 4,148]. 

[b] Good faith of mortgagees.— 
(1) To make a contractor’s equitable 
lien for building a railroad bridge pri- 
or to an existing mortgage, there 
must be evidence that the bondhold- 
ers are not bona fide, or agreed to 
finance the road building and failed to 
see that the funds were used in con- 
struction, or were so connected with 
a promoting company that the court 
ean find them a part of it. Territorial 
Trust, ete., Co. v. Missouri Valley 
Bridge, etc., Co., 83 Okl. 82, 200 P 
863. (2) Evidence insufficient to show 
lack of good faith. Territorial Trust, 
ete., Co. v. Missouri Valley Bridge, 
etc., Co., supra. 

Rule in receivership cases see Re- 
ceivers [34 Cyc 360]. 

7. Lackawanna Iron, etc., Co. v. 
Farmers’ L. & T. R. Co., 176 U. S. 
298, 20 SCt 363, 40 L. ed. "475 {aff 79 
Fed. 202, 24 CCA 487]; Phinizy v. 
Muigustay Jete;, UR. uCos, 62 Fed. til: 
Powers v. Jourdan, 4 NYSt 839. 

g. Trocon v. Scott a eo 
R. Co., 91 Kan. 887, 139 P 

[a] Thus, where er ii of a 
railroad organized a _ construction 


etc., 
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ofi laborers and 
The equitable 


ute.1° 


But ' even 


statutes of this 


company and arranged with a trust 
company to take a mortgage on the 
proposed road to secure bonds to be 
issued to the construction company, 
and the trust company advanced mon- 
ey for building the road and before 
completion took charge of the dis- 
bursements, and the railr oad company 
contracted with a bridge company to 
furnish bridges, the promoters sign- 
ing as guarantors, it was held that the 
bridge company had a _ preferential 
lien on the railroad property for 
bridges furnished. Trocon vy. Scott 
City Northern R. Co., 91 Kan. ‘887, 139 
iP35 

9._ Statutory liens for labor, and 
eupplies in general see supra §§ 615- 


10. See statutory provisions. 

[a] Power of legislature.—The 
legislature may provide that the 
claims of employees shall be liens pri- 
or in right to any mortgage or convey- 
ance made subsequent to the passage 
of the statute. Hubbell v. Texas 
Southern | R:{Co.,, 59) Tex. iCiv.Av185, 
126 SW 313. 

[b] Statutory provisions for es- 
tablishing liens must be complied 
with. Jessup v. Atlantic R. Co., 13 
F., Cas. No. 7,299, 3 Woods 441. 

[ce] Dien based on consent of rail- 
road company.—Consent by the rail- 
road company to the making of a 
subcontract by the principal contrac- 
tor and to such subcontractor’s hav- 
ing a lien does not give such subcon- 
tractor a lien superior to the liens of 
contractors or of subcontractors cre- 
ated by Ky. St. (Barbour & C. St. §§ 
2492-2495). Richmond, ete., Constr. 
Co. v.. Richmond, ete., R. Co., 68 Fed. 
105, 15 CCA 289, 34 LRA 625. 

[d] Telegraph service.—Under Va. 
Code §§ 2485, 2486, the claim of a 
telegraph company against a railroad 
company for services rendered under 
a contract by which the railroad com- 
pany was to pay at agreed rates, and 
by which the accounts were to be set- 
tled yearly, is a labor claim and en- 
titled to priority over mortgages if 
recorded within six months after ma- 
turity. Newegass v. Atlantic, etc., R. 
Co., 12 Fed. 712. 

[e] Rights of holders of certifi- 
cates entitling them to bonds secured 
by a mortgage were not, it has been 
held, superior to the statutory lien of 
those who furnished labor and mate- 
rials for the construction of the road. 
Thompson v. Memphis, ete., R. Co., 24 
Fed. 338. 

[f] Railread extension.—Under 
Rev. St. § 3208, as amended by act of 
April 6, 1888, the lien of one who had 
furnished material for the construc- 
tion of a railroad extension was prior 
to the liens of trustees. Rousculp v. 
Ohio Southern R. Co., 19 Oh. Cir. Ct. 
436, 10 Oh. Cir. Dec. 621. 

[g] Superiority of claims for serv- 
ices rendered and materials furnished 
in the operation of the road has been 
recognized under Gen. St. c 28 § 102. 
Poland yv. Lamoille Valley R. Co., 52 
Vt. 144. 

[h]. Lien en specific bridge.—In 
considering the Ohio laws, the view 


[§§ 718-719 


moneys would be used for construction and partici- 
pated in the disbursement of such moneys.*® 
[§ 719] (2) Statutory Provisions.° 


The rights 
materialmen to priority over mort- 


gages and other encumbrances on railroad property 
are in some jurisdictions expressly regulated by stat- 
Under, some statutes a person who furnish- 
es labor and materials for constructing a railroad, 
and who complies with certain statutory require- 
ments, has a lien on the road for the amount due him 
therefor in preference to mortgages and other en- 
cumbrances on the road given after the actual com- 
mencement of the work of construction.+4 


Some 
description have been construed as 


has been taken that a lien superior to 
the liens of prior mortgages could not 
be obtained in respect of a specific 
bridge for work and labor furnished 
in the reconstruction of such bridge. 
Cleveland, etc., R. Co. v. Knickerbock- 
er Trust Co., 86 Fed. 73. 

[i] Working expenditures.—Claim 
to priority for salary as managing 
director as a working expenditure un- 
der Railway Act (Rev. St. [1906] ¢ 
37) has been disallowed. City Safe 
Deposit, etc., Co., Ltd., v.. Central R. 
Co., 20 Can. iaxch. 346, 57 DomLR- 145, 
21 Can. Exch. 270, 68 DomLR 504. 

[j] Mortgage on railroad to be 
built cannot take priority over the 
statutory liens of laborers and ma- 
terialmen for aid in constructing the 
road, unless the mortgagee is a bona 
fide purchaser who has actually paid 
value for bonds secured by the mort- 
gage before he has notice of the liens 
of laborers and materialmen. Farm- 
ers’ i. & Tl) Co. wv. Canada, ete, uRiieos, 
127 Ind. 250, 26 NE 784, 11 LRA 740. 

[k] Assignee was entitled to claim 
priority. Farmers’ L. & T. Co. v. Cin- 
cinnati, ete., R. Co., 10 Oh. Dec. (Re- 
print) 481, 21 CincLBul 275. 

[1] Im Tennessee (1) Act (1877) 
p 92 e 72, providing that no railroad 
company shall have power to execute 
any mortgage or other lien which 
shall be valid as against judgments 
for work and labor done or materials 
furnished, applies only when the work 
and materials are furnished in such 
manner that the railroad company 
would be liable to pay the contractor 
or materialman for them, and not 
when they are furnished to a princi- 
pal contractor in his individual ca- 
pacity, without establishing a lien in 
the manner prescribed by the Tennes- 
see act of March 29, 1883. Central 
Trust Co. v. Bridges, 57 Fed. 753, 6 
CCA 539. (2) If in the latter case 
judgments are nevertheless fraudu- 
lently obtained against the company, 
the statute will not prevent a court of 
equity from disregarding them. Cen- 
tral Trust Co. v. Bridges, supra. (3) 
Nor does the act of 1877 include ma- 
terials furnished and work done in 
the company’s machine shops on loco- 
motives; or railroad supplies, such as 
tools, spikes, hardware, etc. Chat- 
tanooga, etc., R. Co. v. Evans, 66 Fed. 
809, 14 CCA 116. 

11. See statutory provisions. 

[a] Union depot constructed for 
terminal railway and warehouse cor- 
poration.—Under Code (1897) §§ 3091— 
3095, a builder constructing a union 
depot for a terminal railway and 
warehouse corporation, which is a 
railroad company within the:statute, 
where the building of such depot was 
the real and primary purpose of the 
corporation’s organization, has a me- 
chanic’s lien on the corporation’s en- 
tire railroad property prior to en- 
cumbrances and liens accruing sub- 
sequent to the beginning of the work. 
Beach v. Wakefield, 107 Iowa 567, 76 
NW 688, 78 NW 197. 

[b] Statute giving superiority to 
mechanics’ liens as against all mort- 
gages or other liens which shall ac- 


For later cases, developmzhents and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 719-720] 


giving superiority to a claim or lien based on the 
furnishing of material or the performance of labor 
after the mortgage was given where the construec- 
tion of the road was commenced prior to the giving 
of the mortgage,'? and this superiority is operative 
as to the whole road,*® even though it is built in see- 
tions and the material or labor for which the lien 
is claimed was furnished or performed only for a 
particular section;?* but the superiority does not 
extend to a lien based on repairs made after the com- 
pletion of the road, although the mortgage was giv- 
en in the course of, but after the commencement of, 
original construction.1® Such claims for labor and 
material are generally not entitled to preference 
over mortgages or other encumbrances upon the 
road given before the work was commenced,'® or 
-before the statute took effect.‘ But a recorded 
mortgage held by the trustee before any bonds are 
issued or any mortgage debt created is held by such 
trustee merely as the agent of the railroad company, 
so that mechanics’ liens which attached prior to the 
issuance of any bonds are prior in lien,*® and the 
superiority of the claim for labor and material has 
been upheld where, at the date of the execution and 
delivery of the, mortgage, the proposed railroad had 
only a nominal existence and possessed no right of 
way or franchises and the mortgage was given and 
the money was advanced thereon for the sole pur- 
pose of bringing into existence the property upon 
which the mortgage was intended to rest.1® Certain 
statutes applicable to corporations, giving superior- 
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ity to existing debts and contracts of the corporation 
over the lien of a mortgage, have been construed as 
not applicable to railroad companies.?° | 

Notice of lien. Under many of the statutes the 
superiority of the statutory lien depends upon the 
giving of due notice by claimant,?! although the 
prosecution of the work is, according to some eas- 
es, sufficient notice.?? 

Waiver or estoppel. The view has been taken that 
the right to claim superiority for a lien or claim for 
labor or materials is not waived or lost by a provi- 
sion of the contract reserving a lien to the contrac- 
tor,?* by giving credit beyond the statutory time 
for enforcing the lien,?* or by taking a note for the 
claim.?® Nor is the len claimant estopped to claim 
the superiority of his len over a mortgage lien 
merely because he was a stockholder of the construc- 
tion company which gave a guaranty in respect of 
the security for the bonds issued under the mort- 
gage, where it is not shown that he was a party to 
such guaranty.?® 

[§ 720] h. Liens or Claims for Loans or Advanc- 
es or for Incurrence of Liability. In accordance 
with the general rule that secured claims are supe- 
rior to unsecured claims?’ and that a mortgage is 
entitled to’ priority over the claims of general or un- 
secured creditors,?* in general the lien of a mort- 
gage is superior to the claim of a general or unse- 
cured creditor for advances or loans to the mortgo- 
gor,2® and the lien of a prior mortgage covering aft- 
er-acquired property is superior to the claim of a 


crue (1) after the commencement of 
work or labor has been construed to 
mean that the mortgage did not ac- 
erue until such property was actually 
owned by, or came into the possession 
of, the railroad company. Sanders v. 
Southern Tract. Co., 253 Fed. 511. (2) 
Under such statute the lien of con- 
tractors constructing railroad is prior 
to a previously recorded mortgage 
given to secure bonds of the railroad 


corporation. Sanders v. Southern 
Tract.’ Co, supra. 
[c]) In Pennsylvania (1) under the 


act of Jan. 21, 1843, an unpaid con- 
tractor, laborer, or workman employed 
in the construction of a railroad has a 
lien of indefinite duration on such 
road, which lien has precedence over 
every right that can be acquired by 
or under any mortgage made after the 
debt to the contractor was incurred. 
Fox v. Seal, 22 Wall. (U. S.) 424, 22 
L. ed. 774. (2) This act was not re- 
pealed by the act of April 12, 1851, au- 
thorizing a certain railroad company 
to execute a mortgage. Fox v. Seal, 
supra. 

[ad] Lien under statute superior to 
lien of mortgage.—Chicago, etc. R. 
Co. v. Union Rolling Mills Co., 109 U. 
S! 702, 33 SCt 594,27 L..ed. 1081 (Illi- 
nois statute); Meyer v. Delaware R. 
Constr. Co.) 100. (S21 45 1,25 yaveds 
593 (Iowa statute). 

12. Brooks v. Burlington, etc., R. 
Co., 101,U. S. 448, 25 L. ed. 1057; Neil- 
. lowa Eastern R. Co., 44 Iowa 


Meyer v. Egbert, 101 U. S. 728, 


13. 
25 L. ed. 1078; Brooks v. Burlington, 
Cle RCO, aLOl Uris. 44340250 dus ed, 
1057; Taylor v. Burlington, etc., R. 
Co., 23 FE. Cas, No. 13,783, 4 Dill. 570. 
14. Meyer v. Egbert, 101 U.:S. 728, 
25 L. ed. 1078; Brooks v. Burlington, 


es EE COmn bod Wes. 14495, 20), Lae (ea: 
15. Bear v. Burlington, etc., R. Co., 
48 Towa 619. 
rane Reed’s App. 122 Pa. 565,16 A 
[a] In Texas (1) under Sayles 
Rev. Civ. St. arts 3294-3301, claims 
for material furnished for the con- 
struction or repair of a railroad are 
subordinate to the rights of holders 


of the mortgage bonds where the 
mortgage was on the road at the time 
of the inception of the lien given by 
such statute (Waters-Pierce Oil Co. v. 
U. S., etc., Trust Co., 44 Tex. Civ. A. 
Bean OS) Sw 212), (2) unless the mate- 
rial was for new construction consti- 
tuting a betterment whereby the se- 
curity of the mortgage was increased 
(Waters-Pierce Oil Co. v. U. S., ete., 
Trust Co., supra). 

17. Central Trust Co. v. Louisville, 
etc., R. Co., 70 Fed. 282; Andrews v. 
St. Louis Tunnel R. Co., 16 Mo. A. 
299; Feike v. Chicago, etc., R. Co., 12 
Oh. Cir. Ct.362,;°5 "Oh. Cir. Dee: 640; 
Barnhill v. Hampton, etc., R. Co., 3 
NBS Bane is 

[a] Tllustrations.—(1) A deed of 
trust executed prior to the passage of 
the act providing for liens on rail- 
roads was superior to a lien for ma- 
terials furnished for the road after 
the passage of the act, but prior to 
the expiration of the ninety days 
within which it was not effective. 
Andrews v. St. Louis Tunnel R. Co., 
16 Mo. A. 299. (2) Where a statute 
giving priority to mechanics’ liens 
was prospective in operation, such a 
lien was not superior to the rights 
of the holders of bonds issued under a 
mortgage which became a lien prior 
to the enactment of the statute. Cen- 
tral Trust Co. v. Louisville, ete., R. 
Co., 70 Fed. 282. 

18. Reynolds v. Manhattan Trust 
Co., 88 Fed. 593, 27 CCA 620. 

19. Kilpatrick v. Kansas City, etc., 
R. Co., 38 Nebr. 620, 57 NW 664, 41 
AmSR 741. 

20. Buncombe County v. Tommey, 
PPS Sea, COC OO LS One ao. dre 
ed. 305 (North Carolina act of March 
1, 1873 [Pub. L.. (1872), c 131, Battle 
Revisal pp 269, 270 ¢ 26 §§ 46, 48]). 

21. Cleveland, etc., R. Co. v. Knick- 
erbocker Trust Co., 86 Fed. 73; St. 
Louis, etc., R. Co. v. Kerr, 153 Ill. 182, 
38 NE 638; Coleman v. Oregonian R. 
Co., 25 Or. 286, 35 P 656. 

[a] Notice sufficient.—A subcon- 
tractor who served a proper notice in 
due time had a lien superior to a 
mortgage given before service of no- 
tice but after commencement of work 
by him. St. Louis, etc., R. Co. v. Kerr, 


153 Ill. 182, 38 NE 638. 

[b] Notice after attachment by 
judgment creditor.—A judgment cred- 
itor of the contractor who has gar- 
nished the company for the amount 
due the contractor was entitled to pri- 
ority over a subcontractor who after- 
ward files his notice of lien with the 
company. Coleman v. Oregonian R. 
Co., 25 Or. 286, 35 P 656. 

Notice of lien for labor, and sup- 
plies in general see supra § 636. 

22. Pittsburg Constr. Co. v. West 
Side Belt R. Co., 232 Pa. 578, 81 A 884. 

[a] Mortgage given during prose- 
cution of work.—Where a mortgage 
lien on a railroad attached more than 
thirteen months after work under a 
construction contract was commenced, 
the lien of the mortgage will not be 
given priority over that of the con- 
tract on the ground of want of notice 
of the contractor’s claim of lien, the 
prosecution of the work itself being 
notice of such lien. Pittsburg Constr. 
Co. v. West Side Belt R. Co., 232 Pa. 
578, 81 A 884, 

23. Chicago, ete., R. Co. v. Union 
Rolling Mill Co., 109 U. S. 702, 3 SCt 
594, 27 L. ed. 1081 (illinois statute). 


24. Chicago, ete., R. Co. v. Union 
SOLES Mill Co., supra (Illinois stat- 
ute). 

25. Poland v. Lamoille Valley R. 


Co., 52 Vt. 144. 

26. Meyer v. Egbert, 101 U. S. 728, 
25 L. ed. 1078. 

[a] Thus a railroad contractor 
who was a stockholder in a construc- 
tion company which, when it placed 
on the market bonds secured by a 
mortgage, gave a guaranty that the 
local subscriptions and grants would 
be sufficient to prepare the road for 
the reception of the rails, and also 
undertook to make good any defi- 
ciency, was not thereby estopped from 
setting up his lien as against the 
mortgagee. Meyer v. Egbert, 101 U, 
S. 728, 25 L. ed. 1078. 

27. See supra § 711. 

28. See supra § 714. 

29.. Penn y. Calhoun, £21 U.S. 251, 

7 SCt 906, 30 L. ed. 915; Goe v. Colum- 
puck etc., Re ConaekO Oh. St. 372, 75 
AmD 518. See Peninsular Iron Co. Vv. 
Eells, oe Fed. 24, 15 CCA. 189 (holding 
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person who advanced the money to obtain certain 
property, title to which has vested in the mortga- 
gor company, where the holder of the mortgage 
bonds took without notice of such claim.®° 
who has advanced money to pay for certain railroad 
property, taking title to himself as security, has a 
jien thereon superior to the mortgagees of the rail- 
road company with notice,*+ and any change in the 
form of the obligation to him short of an actual pay- 
ment does not extinguish his right to priority.?? 
Moreover, under equitable principles, in the case of 
insolvent corporations claims based on obligations 
incurred or advances made in certain circumstances 
for keeping the road a going concern,?* or for dis- 
charging liens or charges superior to the mortgage 
lien,** may be given priority over. the lien of a mort- 


that there was no lien superior to a 
mortgage under a contract between 
persons who had advanced money for 
the purchase of a railroad on foreclo- 
Sure, which road was subsequently 
conveyed to the mortgagor company); 
Angerer v. Southern Tract. Co., 203 
Ill. A. 25. 

[a] Loan for payment of interest 
and taxes.—The fact that a judgment 
debt against a railroad company 
whose property is covered by a mort- 
gage is for money lent for payment of 
interest and taxes gives the creditor 
no greater right as against the mort- 
gagee than other judgment creditors 

_of the road, to levy on the interest of 
the road not covered by the mortgage 
if the levy will impair the mort- 
gagee’s security; and this is true, al- 
though the mortgage, being defective- 
ly executed, is merely an executory 
contract creating an equitable lien on 
the property. Coe v. Columbus, etc., 
R. Co., 10 Oh. St. 372, 75 AmD 518. 

[b] Judgment obtained after exe- 
cution of mortgage.—A mortgage on 
the property of an old company given 
by its successor is entitled to priority 
over the claims of a creditor for ad- 
vances to the old company, who did 
not obtain a judgment against either 
company until some years after the 
mortgage was given, at least where 
the nature of the advances did not 
entitle the creditor to a statutory lien 
on the property of the old company. 
ORR Slain, pLoom Us poe Dos) LOS Cl 
338, 33 L. ed. 721 [aff 22 Fed. 36, 25 
Fed. 684]. 

30. Frost v. Galesburg, etc., R. Co., 
167 Ill. 161, 47 NE 357 [aff 68 Ill. A. 
18 


31. Columbus, etc., R. Co.’s App., 
109 Fed. 177, 48 CCA 275. 

32. Columbus, etc., R. Co.’s App., 
109 Fed. 177, 48 CCA 275. 

33. Jones v. Central Trust Co., 73 
Fed. 568, 19 CCA 569; Farmers’ L. & 
WE COs Vi DVACKSDUTE, A CtCi ats CO. uo8 
Fed. 778; Atkins v. Petersburg R. Co., 
1 F. Cas. No. 604, 3 Hughes 307. 

Rules as to priorities in receiver- 
ship cases see Receivers [34 Cyc 355 
et seq]. 

34. Farmers’ L. & T. Co. v. Stutt- 
gart, etc., R. Co., 92 Fed. 246; Hum- 
phreys v. Allen, 100 Ill. 511. 

35. Farmers’ L. & T. Co. v. Vicks- 
burg, etc., R. Co., 33 Fed. 778; Atkins 
vy. Petersburg R. Co. 1 F. Cas. No. 
604, 3 Hughes 307. 

36. Jones v. Central Trust Co., 73 
Fed. 568, 19 CCA 569; Humphreys v. 
Allen, 100 Ill. 511. 

$7. Carter v. Sapulpa, etc., R. Co., 
49 Okl. 471, 153 P 853. 

38. Rule in receivership cases see 
Receivers [34 Cyc 354, 361]. 

39. Farmers’ L. & T. Co. v. Long- 
worth, 83 Fed. 336, 27 CCA 541; Farm- 
ers’ Te oT Co. av Nestelle, 719 Fed. 
743, 25 COA s104srarmers) jiu. Son. 
Co. v. Northern Pac. R. Co., 79 Fed. 
OT 248 COL 261s 

40. See statutory provisions. 

[a] Detention, or delay in deliv- 
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ery, of goods shipped.—(1) Under the 
Tennessee act of 1877, a judgment 
against a railroad company for dam- 
age caused by the negligent failure 
promptly to deliver goods which in 
consequence were burned in the sta- 
tion is one for damages to, property 
in the operation of the road within the 
meaning of such statute preferring 
such a judgment over mortgages. 
Central Trust Co. v. East Tennessee, 
ete., R. Co., 70 Fed. 764. (2) But such 
statute does not apply to damages re- 
sulting from the detention of freight 
shipped over the line, unless such 
damage was occasioned by an actual 
injury to the property, and unless the 
same occurred within the state. Chat- 
tanooga, etc., R. Co, v. Evans, 66 Fed. 
809, 14 CCA 116. 

[b] Operation within state.—vVt. 
Rev. Laws (1880) § 383853, giving 
claims against a railroad company 
for “the loss of property while in the 
possession of said corporation” pref- 
erence over mortgages given by the 
company, applies only to liabilities 
growing out of the operation of a 
railroad within the state, and does 
not include a claim based upon cove- 
nants of a lease of a railroad in an- 
other state. Grand Trunk R. Co. v. 
Central Vermont R. Co., 91 Fed. 696. 

[ec] In Mississippi, where plaintiff 
sought to hold defendant railroad com- 
pany in respect of a bill of lading, the 
issuance of which had been procured 
by fraud, on the theory that defend- 
ant was a reorganization of a com- 
pany liable to plaintiff, but the agreed 
facts do not sustain the claim, and 
there is no attempt by the bill to sub- 
ject the rolling stock of the old com- 
pany to payment of the claim, Code 
(1906) § 4067, declaring that a mort- 
gage of the rolling stock of a rail- 
road shall not be valid as to liabili- 
ties incurred as a carrier did not ap- 
ply. New Orleans, etc., R. Co. v. 
Carter, 107 Miss. 1, 64 S 842. 

[d] Priority recognized.—Judg- 
ment for injury to animal under South 
Carolina statute. South Carolina v. 
Port Royal, ete, R. Co., 84 Fed. 67 
[app dism 17 SCt 995 mem, 41 L. ed. 
1184 mem]. 

41. See statutory provisions. 

[a] Consolidated company com- 
posed of railroads in different states. 
—(1) Under S. C. Gen. St. (1882) § 
1528, a purchaser at a foreclosure sale 
under a mortgage given after the pas- 
sage of the act by a consolidated com- 
pany composed of companies of South 
Carolina and of Georgia cannot com- 
plain of the priority of a judgment 
entered under the act of South Caro- 
lina, against the consolidated com- 
pany, for injuries received in Georgia. 
Southern R. Co. v. Bouknight, 70 Fed. 
442, 17 CCA 181, 30 LRA 823. (2) 
So a judgment recovered in South Car- 
olina against a railroad company in- 
corporated both in South Carolina and 
Georgia for an act done in Georgia 
is entitled to the benefit of the South 


/ 


gage in respect of income*®® and even in respect of 
the corpus of the mortgaged property where the 
claim arises out of a transaction which resulted in 
saving the mortgage security.®°® 
for money loaned, acquired through a clear intent 
on the part of the railroad company to give secur- 
ity on the property of the company, is enforceable 
against third persons who were either volunteers or 
took the property on which the corporation had 
agreed to give a lien, with notice of the agreement.*” 

[§ 721] i. Liens or Claims for Damages.”® In the 
absence of statute a judgment for damages is not 
entitled to priority over preéxisting liens.?® 
under some statutes a judgment for damages in re- 
spect of property,*® or for personal injuries,*! for 
which the railroad company is responsible, is supe- 


An equitable lien 


But 


Carolina statute giving such judg- 
ment precedence over the mortgage. 
Central Trust Co. v. Charlotte, etc., R. 
Co., 65 Fed. 257. 

{b] Time for bringing action.— 
Under N. C. Code § 1255, a judgment 
against a railroad company for a tort 
causing injury to the person is su- 
perior to a mortgage executed after 
the tort was committed, although the 
action for the tort was not brought 
within sixty days from the date of 
the registration of the mortgage, as 
provided in Code § 685. Boston Safe- 
Deposit, etc., Co. v. Hudson, 68 Fed. 
758, 15 CCA 651. 

[e] Fact that trustee under mort~ 
gage was not party to action in which 
judgment was recovered did not de- 
feat the right to a preference under 
the South Carolina statute. Central 
Trust’ Co. v: Charlotte, ete., R. Co., 
65 Fed. 257. 

[d] Extent of priority.—(1) Under 
Gen. L. §§ 5130, 5255, a claim for an 
injury toa passenger is entitled only 
to equal priority in respect of cer- 
tain other claims. Westinghouse 


Electric Mfg. Co. v. Barre, etc., Tract.,. 


ete., Co.; 938° Vt. 130; 126A 594.8 2) 
Under such statutes, in respect of the 
lien of the mortgage, the priority of 
the claim for injury to a passenger 
may be asserted only in respect of 
property on which such statute gives 
a right to a lien. Westinghouse Hlec- 
tric Mfg: Co. v.' Barre, ‘etc., Tract, 
ete, \Co./ supra. 

[e] Repeal of statute.—The stat- 
utory provisions, now Gen. L. §§ 5130, 
5255, giving an injured passenger, who 
attaches railroad company’s property, 
a lien prior to existing mortgages 
thereon, were not repealed by chattel 
mortgage legislation of 1879 (L. 
[1878] Nos. 51, 99). Westinghouse 
HBlectric Mfg. Co. v. Barre, etc., Tract., 
ete., Co., 98 Vt. 130, 126 A. 594, 

[f] In Ontario (1) the statute (6 
Edw. VII c 30 § 44), giving priority 
to “working expenditure” of the rail- 

way, includes a judgment for an in- 
jury to a passenger. Grobe v. Buffalo, 
ete., Merry, /€te.;,Co:, 38 Ontealy 2025 11 
OntWN 265. (2) A judgment for an 
injury to a passenger obtained prior 
to the amendment of the Railway Act 
in 1913 (3 & 4 Geo. V c 36 § 48), ex- 
tending the priority to all the assets 
of the mortgagor, was entitled to pri- 
ority asa “working expenditure” only 
in respect of “rents and revenues.” 
Grobe v. Buffalo, etc., Ferry, etc., Co., 
Supra! 

{g] Priority allowed.—(1) Judg- 
ment for injury to passenger, under 
Arkansas statute (Sandels & H. Dig. 
§§ 6251, 6252; Kirby Dig. § 6661). 
North American Co. v. St. Louis, ete., 
R. Co., 246 Fed. 260... (2) Judgment 
for personal injury, under nee Code 
§ 1309. Central Trust Co. Central 
Iowa R. Co., 38 Fed. 889. %3) Judg- 
ment in favor of passenger based on 
assault and battery by mortgagor 
company’s employee, under N. C. Re- 
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rior to the liens of mortgages. Some of the statutes 
do not create a lien in respect of the enumerated 
claims,*? but operate to postpone liens created by 
the railroad company to the satisfaction of claims 
of the preferred class.4? A statute which gives pri- 
ority to a judgment for personal injuries in respect 
of any and all other judgments, executions, or at- 
tachments except as stated, and which makes no men- 
tion of mortgages, has been construed as not giving 
priority in respect of a mortgage given prior to the 
injury.** 

Validity of statute. The constitutionality of such 
statutes, applicable to transaction subsequent to the 
enactment of the statute, has been recognized*® in 
respect of injuries occurring after the mortgage was 
given.*® 

Retrospective or prospective aperation of statute. 
Some of these statutes have been construed as not 
to give a preference over mortgages or liens in exist- 
ence at the time of the passage of the act.*? 

Date as of which statutory priority effective. The 
provision as to reference back of a judgment, in a 
statute providing that a judgment for personal in- 
jury or for injury to property shall relate back to 
the date when the cause of action arose and shall 
be a lien as of that date of equal force and effect 
as certain specified liens and shall take precedence 
and priority of any mortgage given to secure the 
payment of bonds, refers to the specified liens other 
than mortgages,** and does not prevent the prefer- 
ence over a mortgage of a judgment for an injury 
which occurred subsequent to the giving of the mort- 
gage.*? 

Necessity for judgment. Under some statutes 
claims are not entitled to priority until they have 
Seen reduced to judgment, even though an action 


visal (1905) § 1131 (Code [1883] § 


- 1255). Trust Co. of America v. Nor-| tioned, 


plication excludes others n 
upon the presumption 
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thereon is pending,®® but it has been held that the 
priority may be asserted where the claim has become 
liquidated by a settlement with the company, al- 
though the statute expressly refers to a judgment.>* 

Effect of ‘lease. A statute giving priority to a 
judgment for damages does not, according to some 
cases, apply to a judgment against a lessee of a rail- 
road so as to render it a lien on the property supe- 
rior to a mortgage given by the lessor prior to the 
lease;®2 but it has been held that a judgment 
against the lessor company may, under the appli-. 
cable statute, be entitled to a preference over a mort- 
gage given by such company.*? 

Costs. The costs necessarily resulting from the 
action to procure judgment to which a statute gives. 
priority and to enforce the lien are entitled to like 
priority.>4 q 

Damages resulting from construction and opera- 
tion of railroad. Under equitable principles in the 
ease of an insolvent railroad company a claim for 
damages to abutting property resulting from the 
construction and operation of a railroad may be en— 
titled to priority over a mortgage of the road.®> — 

Contract by purchaser of railroad ‘to pay judg- 
ment. ‘The lien of a trustee and bondholders under 
a mortgage is superior to that of one claiming under 
an agreement by the mortgagor railroad company 


to pay as part of the purchase price any judgment 


that might be recovered in a personal injury action 
against its vendor, in so far as the trustee and bond- 
holders are purchasers for value without notice.*® 
‘Waiver or estoppel. Claimant may, by his fail- 
ure to assert his claim in due time, lose his right to 
a preference.®* 
[§ 722] j. Liens or Claims for Rent of Road, 


not men- 


53. Central Trust Co. v. Charlotte, 
that, 


etc., R. Co., 65 Fed. 257 (South Caro- 


folk, etc., R. Co., 183 Fed. 803 [aff 190 
Med 473%, 113) CCA) 466]. 4(4)" Judg- 
ment for personal injury against a 
reorganized foreign corporation op- 
erating in Ohio, under Oh. Rev. St. 
(1880) §§ 3393-3400. King v. Thomp- 
son, 110 Fed. 319, 49 CCA 59. (5) 
Judgment for injury to passenger in 
respect of mortgage given after the 
enactment of the statute under S. C. 
Gen. St. § 1528. Phinizy v. Augusta, 
etc., R. Co., 68 Fed. 922. (6) Judgment 
for personal injury, under S. C. Gen. 
St. (1882) § 1528. Southern R. Co. 
v. Bouknight, 70 Fed. 442, 17 CCA 
181, 30 LRA 823. (7) Judgment for 
damages for death of employee of 
mortgagor, under Code § 1530. Walk- 
er’s Pet., 141 Tenn. 281, 209 SW 739. 

42. _Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., 286 Fed. 425 (Ten- 
nessee statute); Baltimore Trust Co. 
v. Hoffstetter, 85 Fed. 75, 29 CCA 35 
(Tennessee statute); Chattanooga, 
etc., R. Co. v. Evans, 66 Fed. 809, 14 
CCA 116 (Tennessee statute); Walk- 
er’s Pet., 141 Tenn. 281, 209 SW 739; 
Hill v. Southern R. Co., (Tenn. Ch. A.) 
42 SW 888. 

43. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 286 Fed. 425; Bal- 
timore Trust Co. v: Hoffstetter, 85 Fed. 
75, 29 CCA 35; Chattanooga, etc., R. 
Co. v. Evans, 66 Fed. 809, 14 CCA 116; 
Walker’s Pet., 141 Tenn. 281, 209 SW 
739; Hill v. Southern R. Co., (Tenn. 
Ch. A.) 42 SW 888. 

44. Marshall v. Wabash R. Co., 201 
Mich. 167, 167 NW 19. 

[a] Reason for rule.—‘‘Under the 
legal maxim of construction that ex- 
press mention of one thing implies the 
exclusion of other similar things, 
there is reason in the contention that, 
the act having expressly named cer- 
tain liens made subordinate, it by im- 


having designated some, the legisla- 
ture designated all it was intended 
the act should include.” Marshall v. 
Wabash R. Co., 201 Mich. 167, 172, 167 
NW 19. 

45. Mercantile Trust Co. .v. Ten- 
nessee Cent. R. Co., 286 Fed. 425 (Ten- 
nessee statute); Walker’s Pet., 141 
Tenn. 281, 209 SW 739; Frazier v. Hast 
Tennessee, etc., R. Co., 88 Tenn. 138, 
12: SW 5387 [aff 139 U. S. 288, 11 SCt 
517,35; L. ed. 196]. 

46. Central,Trust Co. vy. Charlotte, 
ete., R. Co., 65 Fed. 257 (South Caro- 
lina statute). 

47. Phinizy v. Augusta, etc., R. Co., 
63 Fed. 922 (South Carolina statute). 

fa] Giving preference over con- 
solidated mortgage executed after the 
passage of the statute did not result 
in a preference in respect of mortga- 
ges given prior thereto, although 
bonds issued under the consolidated 
mortgage were used to discharge 
bonds under a mortgage given prior 
to the statute. Southern R. Co. v. 
Bouknight, 70 Fed. 442, 17 CCA 181, 
30 LRA 823. 

48. Southern R. Co. v. Bouknight, 
70 Fed. 442, 17 CCA 181, 30 LRA 8238. 

49. Southern R. Co. v. Bouknight, 
70 Fed. 442, 17 CCA 181, 30 LRA 823; 


Phinizy v. Augusta, etc., R. Co., 63 
Fed. 922. 
50. Burlington, etc., R. Co. v. Ver- 


ry, 48 Iowa 458. ; 

51. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 286 Fed. 425 (Ten- 
nessee statute); Frazier v. East Ten- 
nessee, etce., R. Co., 88 Tenn. 138, 12 
SW. 537. 

52. Fidelity, Ins., etc.; Co. v. Nor- 
folk, ete., R. Co., 127 Fed. 662, 62 CCA 
888 [aff 114 Fed. 389] (North Carolina 
statute); Fidelity Ins., etc., Co, ; 
Norfolk, ete., R. Co., 90 Fed. 175, 


lina statute). 

54. Central Trust Co. v. Central 
ne R. Co., 38 Fed. 889 (Iowa stat- 

e). 

55. Fordyce v. Kansas City, ete., 
R. Co., 145 Fed. 566; Central Trust 
Co. v..Hennen, 90 Fed. 593, 33 CCA 
189; New York Cent. Trust Co. v: 
Thurman, 94 Ga. 735, 20 SE 141; Penn 
Mut. L. Ins. Co. v. Heiss, 141 Ill. 35, 
31 NE 138, 33 AmSR 273. 

[a] That mortgage was executed 
and recorded and the mortgage bonds 
sold before the judgments were re- 
covered or the rights of action ac- 
crued does not destroy the priority 
of the judgment over the mortgage, 
where the mortgage is given before 
the road is built, since the bondholders 
are chargeable with notice of .the 
acts of the railroad company in com- 
pleting its road. Penn Mut. L. Ins. 
Co. v. Heiss, 141 Ill. 35, 31 NE 138, 33 
AmSR 273. 

56. Ingram vy. Cincinnati, ete., R. 
Co.,,107 SW 239, 32 Kyl 849. 

57. Barnett v. Hast Tennessee, etc., 
Res: €o., iC(Tenns* Chy VA e48 Swi asl 
(construing Acts [1877] ¢ 12 § 38). 

{a] Thus act (1877) c 12 § 3, pro- 
viding that no railroad company shail 
give or create any mortgage or other 
lien on its property which shall be 
valid and binding against judgments 
and executions thereon for damages 
to persons and property, in the oper- 
ation of ‘its railroad, does not give 
the holder of such a judgment the 
right to assert his claim, where'gen- 
eral creditors’ proceedings have beem 
instituted and due notice given him 
to participate therein, -and he has 
failed to do so, and the whole estate 
has been finally wound up. Hill v. 
outers R. Co., (Tenn. Ch. A.) 42 SW 
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Track, or Terminal Facilities.5* In accordance with 
the general rule that secured claims are entitled to 
priority over unsecured claims®® and that a mort- 
gage is entitled to priority over the claims of gen- 
eral or unsecured creditors,®® in general the lien of 
a mortgage is superior to an unsecured claim for 
rent of road, track, or terminal privileges,®! but a 
court of equity has given preference to such a claim 
in respect of the income of insolvent railroads.°? 
A lease reserving payment of rent out of the tolls, 
fares, and income of the road may constitute a lien 
thereon in priority to subsequent mortgages.°* 
Claims for rent have been regarded as superior in 
equity to the payment of interest on bonds in the 
hands of bondholders who had guaranteed the pay- 
ment of the rent.°* Where the lessor company cove- 
nants to keep up its organization and make all re- 
ports required by law, such agreement imples that 
it is to be done at the expense of the lessor com- 
pany, and therefore such expense is not a lien on the 
property of the road superior to that of bondhold- 
ers claiming under a mortgage executed by the les- 
see company.°° 

[§ 723] k. Priorities between Different Mortgag- 
es.°6 Rules governing priority between mortgages 
generally,®* including corporate mortgages,°* apply 
in respect of priority between different mortgages 
on the same railroad property.®® 
priority of different railroad mortgages on the same 
property ordinarily depends upon the order in which 
they have attached as hens upon such property.*°® 
But a junior mortgage is sometimes given priority 
by statute.71 A reservation of the priority of ex- 
isting mortgages of certain companies in a statute 
providing for the consolidation of such companies 
has been construed as not, applicable to mortgages 
given after the consolidation in renewal of, or in 
substitution for, mortgages existing at the date of 
the statute.*? 


58. Priorities in receivership cases 


see Receivers [34 Cyc 355 et seq]. prior mortgage). 
59. See supra § 711. alte 
60. See supra § 714. [a] 


61. St. Louis Merchants’ Bridge 
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Thus the order of 


hence prior lien on.equipment over a 


See statutory provisions. 
Statute author.zing mortgage 
in lieu of claiming loan from state.— 


[$§ 722-723 


After-acquired property. A railroad mortgage 
covering after-acquired property’® ordinarily has 
priority over a subsequent mortgage on the same 
property,‘+ as, for example, a mortgage executed by 
a subsequent grantee,’® or by a consolidated com- 
pany,’® and the fact that a certain portion of the 
road is built with money raised upon the later 
mortgage does not give such mortgage priority over 
an earlier one.‘* As between two mortgages cover- 
ing after-acquired rolling stock given by different 
companies which were subsequently consolidated, 
the mortgage of the company which originally owned 
rolling stock replaced by the purchase of other roll- 
ing stock after consolidation has been regarded as 
superior in respect of the rolling stock so pur- 
chased.7® But where property is acquired by mon- 
eys raised under a mortgage under circumstances 
in which it is plain that the later mortgage would 
not have been created and utilized to acquire such 
property without the safeguard of a first lien, then 
property so acquired is not first subject to the 
lien of a prior mortgage, unless the prior mort- 
gage, by express language, warns subsequent mort- 
eagees that such after-acquired property will -be 
subject to the len of the prior mortgage.7®? <A 
mortgage of a branch line under a special’ act pro- 
viding that it shall be a first len thereon takes pre- 
cedence of a prior mortgage of the railroad as then 
“made or to be made.”’*® A mortgage existing on a 
railroad at the time it is purchased by another rail- 
road company is superior to a mortgage of the lat- 
ter company on its road and which attaches to the 
newly acquired road.*+ A mortgage covering after- 
acquired property is superior to a chattel mortgage 
given by the contractor for construction, who was 


also the general manager of the railroad company, to | 


a director and general counsel of the railroad com- 
pany, who had participated in the transaction re- 
sulting in the execution by the railroad company of 


section by a lessee, who had stipulat- 
ed to construct it as one of the con- 
siderations of the lease. Thompson 
v. White Water Valley R. Co., 132 U. 
S. 68, 10 SCt 29, 38 L. eds 256. 


Terminal R. Co. v. Continental Trust 
Co., 111 Fed. 669, 49 CCA 529; Greg 
Vv. Mercantile Trust CO2 109 Fed. 250, 
48 CCA 318; “Louisville, ete, R.'Co. v: 
Central Trust Co., 87 Fed. 500, 31 CCA 
89; Central Trust Co. 
etc., R. Co., 65 Fed. 264; New York, 
ete., R. Co. v. New York, etc., R. Co., 
58 Fed. 268. 

62. Savannah, etc., R. Co. v. Jack- 


sonville, ete., R. Co., 79 Fed. 35, 24 
(COUN 43 fi 
68: Vermont, ete., R. Co. v. Ver- 


mont Cent. R. Co., 34 Vt. 1. 

64. St. Louis, ete., R. Co. v. Indian- 
apolis, ete., R. Co., 21 F. Cas. No. 12,- 
236; 9 Biss. 99 [aft 118 U.S. 290, 6 Sct 
1094, 30 L. ed. 83]. 

65. Vermont etc., R. Co. v. Ver- 
mont Cent. R. Co., Ma i, a 

66. Necessity and effect of record 
or registration see supra § 712. 

67. See Chattel Mortgages §§ 389- 
Mortgages §§ 444-451. 

68. See Corporations § 2687. 

69. See cases passim this section. 

70. Galveston, etc., R. Co. v. Cow- 
‘drey, 11 Wall. (U. S.) 459, 20 L. ed. 
199; Pierce v. Emery, 32 N. H. 484. 
See Guaranty Trust Co. v. Minneapo- 
lis, etc., R. Co., 36 F. (2d) 747 (paying 
off of equipment trust obligations. in 
part by use of refunding and exten- 
sion mortgage bonds had effect of 
placing refunding and extension mort- 
gage pro tanto in place of lien of 
equipment trust obligations, and 


v. Charlotte,. 


Where a first mortgage contained a 
reservation that the mortgagor might 
thereafter issue bonds to the state for 
a loan, which bonds would be a prior 
lien as provided by an existing stat- 
uté, a statute subsequent to the mort- 
gage, authorizing the mortgagor to is- 
sue a first mortgage upon its property, 
provided it relinquished its claim to 
a state loan under the earlier statute, 
was valid, and-the mortgage issued 
under such subsequent statute was 
superior to the earlier mortgage. 
Campbell Ap Mexas, Nete:, Rs Cov, 47k" 
Cas. No. 2,369, 2 Woods 263. 

72. Robinson v. Cambrian R. Co., 
17 Wkly. Rep. 441. 

73. Mortgage on after-acquired 
property in general see supra §§ 646, 
647, 676-682. 

Pricrity of after-acquired property 
mortgage in general see Mortgages § 
445. 

74, Thompson v. White Water Val- 
ley R. Co. 032" U.S.) 68) 10S Our29) so 
L. ed: 256; Columbus, ete; R: Co’s 
App., 109 Fed. 177, 48 CCA 275; Pierce 
v. Emery, 32 N. H. 484; Stevens v. 
Watson, 4 Abb. Dec. (N. Y.) 302, 45 
HowPr 104. 


[a] Illustration.—A mortgage on, 


all property, materials, rights, and 
privileges, then or thereafter apper- 
taining to the road, had priority over 
a subsequent mortgage on the earn- 
ings of a section of the road, given to 
secure money for constructing that 


Purchase- -money mortgage see su- 
pra § 714. 

75. Wade v. Seles u etes hao 
149 U.S. 327, 13, SCt 8925317 Li. ed.iv55: 

76. Wilmington, etc., ” Nat. Bank v. 
Wilmington, ete., R. Co., "9 Del. Ch. 258, 
81 A 70. 

[a] Rolling stock purchased to re- 
piace other rolling stock.— Where both 
of the constituent companies of a 
consolidated railway corporation had 
given mortgages, including after-ac- 
quired rolling stock, and the consol- 
idated company purchased equipment 
to replace the rolling stock of one of 
the constituent companies the mort- 
gage of the last mentioned constituent 
company was a prior lien on the pur- 
chased property over that of an aft- 
er-acquired property mortgage of the 
consolidated company. Wilmington, 
etc., Nat. Bank v. Wilmington, etce., 
RR. Co." 9" Del. Cha 258) 817A S70; 

77. Galveston, ete., R. Co. v. Cow- 
ney 11 Wall... cSa)t 4595 20a led. 

78. Wilmington, etc., Nat. Bank v. 
Wilmington, ete., R. Co., 9 Del. Ch. 
258, 81 A 70. 

79. Westinghouse Hlectric,  etce., 
Co. v. Brooklyn Rapid Transit Co., 
276 Fed. 152. 

80. Randolph v. Wilmington, etc., 
Ri Coy.20;PyCasyNo. 1b b563ehl Phila, 
(Pa.) 502. 

81. Branch v. Atlantic, etc., Co., 4 
F, Cas. No. 1,807, 3 Woods 481 [aff 106 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 
Bi 
a 
: 
. 


§§ 723-725] 
the after-acquired property mortgage.§? 

‘Retention of priority in hands of purchaser of 
mortgaged property. A prior mortgage on railroad 
property may, by agreement between the vendor and 

purchaser who agrees to assume and to pay the mort- 
gage and the bonds issued thereunder, be kept oper- 
ative in the hands of the purchaser for its security 
so as to be superior to subsequent mortgages exist- 
ing when the purchase was made.§? 

Expenditures by mortgagee in possession. Expen- 
ditures bya railroad company in possession as mort- 
gagee for the convenience and improvement of its 
line as a system which ineludes lines not covered 
by the mortgage may not. be made the basis of a 
lien prior to the hen of a mortgage subordinate to 
the mortgage under which possession was held,*# 
but where the expenditure was one which was neces- 
sitated by the character of the mortgaged property 
and was ordered by the public authorities, the claim 
therefor is entitled to priority over the lien of the 
subordinate mortgage.*®® 

[§ 724] 1. Priorities between Bondholders.*® The 
priorities of the holders of railroad bonds depend 
largely upon the terms of the contract under which 
the bonds were acquired,** although priority may 
be affected by the equities of the particular case.*§ 
Ordinarily, outstanding bonds of a prior issue are 
entitled to priority over a subsequent issue of 
bonds,*® particularly where a decree of foreclosure 
of the mortgage under which the latter bonds are 
issued declares the outstanding bonds a first lien on 
the road or the proceeds of its sale,®® and this pref- 
erence passes to a bona fide holder of such bonds.®? 
The mere fact that unsecured bonds were issued be- 
fore secured bonds does not make such unsecured 
bonds a lien upon the corporate property superior 
to such secured bonds, although the statute under 


eS 468) Le SOL 495: 275. ed. 279%: 86. 
82. Flanagan Bank v. Graham, 42 
Or 403 CL Pal siye.9 0: 
83. Guaranty Trust Co. v. Minne- 
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Liens or claims arising out of 
grant of public aid see supra § 715. 

Mutual rights of bondholders in 
general see supra § 591. 
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which the unsecured bonds were issued provided that 
bonds issued should be binding on the property of.. 
the mortgagor.®? Bonds of the same issue and se-_ 
cured by the same mortgage stand on an equal foot- 
ing, regardless of the time at which the various 
bonds are negotiated;°* and the fact that part of 
an issue of bonds is issued as the purchase price of 
certain property gives the bonds so used no prior 
len on such property over other bonds of the same 
issue.?4 Income bonds entitled to a preference out 
of the capital stock and income have no priority over 

mortgage bonds out of the proceeds of the latter.9° — 
A guarantor of railroad bonds secured by mortgage, 

who has made only a partial payment thereof, is not 
entitled to an equal footing with the holders of 
bonds issued under the mortgage on the ground of 
subrogation.®® Consent by holders of a portion of 
first mortgage bonds to the issue of preference bonds. 
of like character to be a hen on the road prior to 

their bonds is in equity a mortgage or pledge of such 

holder’s interest in the first mortgage to secure the. 
payment of the preference bonds,®* and does not 

change the rights under the mortgage of the non- 

assenting bondholders.®® 

[§ 725] m. Priorities in Respect of Interest or 

Interest Coupons.®® Where a lien is entitled to pri- 

ority over another lien, the priority usually extends 

to the interest to which the preferred lienholder is 

entitled.1_ In the absence of some provision in the 

mortgage to that effect coupons severed from nego-. 
tiable bonds secured by a mortgage on railroad prop- 

erty are not entitled to priority of payment over the 

principal of the bonds? or the coupons subsequently 

maturing,® and it has been held that, where bond- 

holders have a remedy for enforcing the payment 
of interest in case of default and they fail to en- 

force such remedy, they have no claim for priority 

tised its purpose to protect the prop- 
erty, and its invitation to all bond- 
holders to share the expense and re- 


sult was kept open until the sale, 
bondholders who did not accept the 


apolis, etc., R. Co., 386-E. (2d) TAT: 87. See Pennsylvania R. Co. v. Al-| bondho) 

[a] Thus, where the agreement legheny Valley R. Co., 48 Fed. 139. invitation and were not represented 
provided that after payment the 88. Stephens v. Benton, 1 Duvy.| by, the committee cannot claim a 
bonds should be held by the purchas-| (Ky.) 112; R. Co.,| priority in the distribution of the 


er to protect its title, and thereafter] L. R. 4 Ch. 748 


the purchaser entered into possession 89. 
and paid the interest as it fell due] S. 209, 


and on maturity took up the bonds, 
S.C. 228. 


inume iCorkete;, 


Kneeland v. Lawrence, 140 U. 
11 SCt 786, 
Gibbes v. Greenville, ete., R. Co., 138 


cash consideration paid by the com- 
mittee merely because the latter im- 
mediately resold the property for suf- 
ficient to pay the par value of the 
bonds represented by it, the order for 


35 L. ed. 492; 


and the mortgage was never satisfied 
of record, the equity of the purchaser 
was superior to that of the mortga- 
gees under subordinate mortgages, 
since upon payment of the bonds the 
agreement amounted to an equitable 
assignment of the prior mortgage and 
as a preservation of the lien of such 
mortgage to. protect against junior 
liens and resulted in the subrogation 
of the purchaser to the rights of the 
mortgagee under the prior mortgage. 
Guaranty Trust Co. v. Biipheagols: 
etc., R. Co., 36 F. (2d) 74 
Merger in respect of hee ae in 
general see Mortgagers §§ 869-882. 
84 Guaranty Trust Co. v. Minne- 
apolis, ete., R. Co., 36 F. (2d) 747. 
[a] Expenditures for change of 
location of highway.—The cost in- 
volved in the change of location ina 
‘highway, made by a railroad as mort- 
gagee in possession, and which was 
an expenditure for convenience or im- 
provement of such railroad as a sys- 
- tem, should not be allowed as a lien 
ahead of other mortgages. Guaranty 
Trust Co. v. Minneapolis, ete., R. Co., 
36 F. (2d) 747. 
85. Guaranty Trust Co. v. Minne- 
apolis, et¢., R. Co., 36 F. (2d) 747. 
[a]. Expenditures for grade sepa- 
ration.—Guaranty Trust Co. v. Minne- 
apolis, etc., R. Co., 36 F. (2d) 747. 


90. Kneeland v. Lawrence, 140 U. 
S. 209, 11 SCt 786, 35 L. ed. 492. 

91. Kneeland v. Lawrence, supra. 

Bona fide holders of bonds in gen- 
eral see supra § 592. 

92. Brunswick, etc., 
Hughes, 52 Ga. 557. 

93.5.5. .ete.. Crust, Cow y.Kans 
Sas. City,,.ete,, oR. Co., 240, Fed. d11; 
Stanton v. Alabama, etc., R. Co., 22 
B.A .Cas,) Now. 13;297,. 2). Woods. 523 
Pittsburgh, ete., R. Co. v. Lynde, 55 


Bev COL, iave 


Oh. St. 28, 44 NE 596 [aff 176 U. Si 


493]. : 
[a] Fact that bonds of this ‘kina 
are numbered is not for the purpose 
of giving one number any advantage 
over the other, but simply for the con- 
venience of registration and identifi- 
eation, and bonds bearing a higher 
number stand on the same footing as 
those bearing a lower number, and, if 
the mortgaged property is inadequate 
to pay all, are entitled to share pro 
rata with the others in its proceeds. 
Stanton v. Alabama, ete., R. Co., 

F. Cas. No. 13,297, 3 Woods 523. 

[b] Effect of purchase of property 
by bondholders.—Where, upon a sale 
under a mortgage, a committee repre- 
senting a part of the bondholders 
purchases the property for cash and 
the committee had previously adver- 


sale having directed a distribution of 
the fund received on the sale pari 
passu. among all the. bondholders. 
Bound v. South Carolina R. Co., 71 
Fed. 53 [aff 78 Fed. 49, 23 CCA 636]. 

94. Murray v. Far mville, ete., R. 
Co., 101 Va. 262, 43 SE 553. 

95. Garrett v. May, 19 Md. 177. 

96. Columbia Finance, ete., Co. vy. 
Feet ake y Union :R..Co-;, 60 Fed. 794, 9 
CCA .264. 

[a] Reason for rule.—‘The pay- 
ment of the whole debt for which the 
surety is liable is essential to subro- 
gation.” Columbia Finance, etc., Co. 
v. Kentucky Union R. Co., 60 Fed. 794, 
796, 9 CCA 264 

97. Poland v. Lamoille Valley R. 
Co., 52 Vt. 144. 

98. Poland v. Lamoille Valley R. 
Co., 52 Vt. 144. 

: Ey In case of debentures see infra 

7 

Liens or claims arising out of grant 
of public aid see supra § 715. 

1. Richmond,. etc.,.Constr. Co. v. 
Richmond, etce., i Co., 68 Fed. 105, 15 
CCA. 289; 34 LRA 625. 


2. Ketchum Vie Duneas, 69/6) ais: 
659, 24 L. ed. 868 [aff 8 F. Cas. No. 
4,138, 3 Woods 567]. 

3. Ketchum v. Duncan, 96 U. S. 


659, 24 L. ed. 868 [aff 8 F. Cas. No, 
4,138, 3 Woods 567]. 
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in the distribution of the proceeds of foreclosure 
over other bondholders of the same class who have 
received interest. But in determining the equities 
involved it has been held that unpaid coupons should 
be paid before the principal of any of the bonds,° 
and before coupons or interest falling due at a later 
period;® and detached coupons in the hands of others 
than the holders of the bonds from which they were 
detached should be paid before such bonds.* Where 
a particular transaction amounts to a payment of 
coupons, ‘the right of the person who takes them up 
to share equally with the holders of secured bonds or 
coupons has been denied.® 
ulation in notes given for money borrowed to pay 
interest on bonds that a certain amount of the gross 
earnings is pledged in liquidation of the new se- 
curities does not create a specific lien or equitable 
assignment so as to give a holder thereof priority 
over the bonded debt out of such earnings.® <A pro- 
vision in income bonds recognizing the priority of 
other outstanding bonds in respect of interest has 
been given effect.?° 

Partial priority. Where, under a valid statute a 
railroad company is authorized to issue bonds bear- 
ing a certain rate of interest, which bonds are to 
have priority over bonds theretofore issued, to the 
extent of such excess interest, the priority does not 
obtain.+? 

Priority over floating or current debt. Interest 
on bonds may by agreement be made subordinate to 
current or floating ‘indebtedness. !2 

[§ 726] n. Priorities between Debentures and be- 
tween Debentures and Other Claims.1* Statutes 


4. Humphreys vy. Morton, 100 Ill. 9. 


5. Stevens v. New York, etc., R. 10. 
Co., 23 F. Cas, No. 13,406, 13 Blatch?. 


412; Sewall v. Brainerd, 38 Vt. 364. al Campbell v. Texas, EtG, COG 18. See statutory provisions. : 

[a] Thus, on the surrender of a/ 4 F. Cas. No. 2,369, 2 Woods 263. {a} For priorities under particular 
railroad and its property to the trus- 12. See case infra this note. statute see Harrison v. Cornwall Min- 
tees under a mortgage to secure its {a] Interest payable out of in-| erals R. Co., 18 Ch. D. 334. ; 
bonds, the coupon holders have a|]come remaining after paying prior 19. Harrison vy. Cornwall Miner- 


claims.—W here 
bonds of 


right in equity to have the unpaid 
coupons paid first and paid in the or- 
der in which they fell due when such 
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A mere promise or stip- - 


MclIlhenny v. Binz, 
592. 13 SW 655, 26 AmSR 705. 
Yazoo, etc., 
94 Miss. 700, 47 S 667, 48 S 739. 


R. Co. v. Martin, rye 


interest on 
a railroad company was 
made payable only 


sometimes govern the rights of the holders of mort- 
gage debentures,24 and provision is sometimes made 
for the priority of such debentures.*® 
of mortgage debentures over subsequent judgments 
has been recognized.1® But a statute giving priority 
to debentures and debenture stock over other claims 
does not extend to property not subject to the lien 
or charge of the debentures.’ Statutory provisions 
applicable to particular railroad companies govern- 
ing the relative rank as between the principal and 
interest on mortgages and the interest on debenture 
stock!§ have been construed as prospective in oper- 
ation.1® A general statute providing that holders 
of debenture stock shall not, as among themselves, 
be entitled to any preference or priority has been 
construed as referring to debenture stock issued un- 
der a particular special act applicable to the com- 
pany issuing such stock, and not to all debenture 
stock issued by such company under different spe- 
cial acts.2° The right of one who has loaned money 
to a railroad company which was used to pay inter- 
est on debenture stock to a preference over the claim 
of the holders. of such stock for interest subsequent- 
ly due has been denied.?? 

[§ 727] 12. Interest and Interest Coupons*22— 
a. In General.?® The liability of a railroad company 
for interest under a contract or obligation expressly 
providing therefor depends solely upon the contract, 
and interest is not recoverable on any other terms or 
in any other manner than therein specified.24 A 
contract to pay interest may be implied :?° 
the holder of overdue interest coupons is ordinarily 
entitled to recover interest on the amount thereof 
80 Tex. 1,]) Wildy -v. Panes Ri Co., Ashi ee 

Rep. N. S. 


In a Sun, ete.,; R. Co. 40 Ch, 
D, Add: fathb9sTs 7, Rep. N.S. 302]. 


income|als R. Co., supra; In re Burry Port, 
ete, Re Coz, 54 Le Jd: Ch. 710) 


if the company 20. In re Mersey R. Co., [1895] 2 


[58 725-197 


The priority 


thus. 


was the presumed intention and ex- 
pectation of the bondholders in sell- 
ing the coupons and the purchasers in 
buying. Sewall v. Brainerd, 38 Vt. 
364. . 
6. Stevens v. New York, etc., R. 
ae 23 F. Cas. No. 13,406, 13 Blatchf. 
412. 

7. Stevens v. New York, etc., R. 
Co., supra. 

8. South Covington, ete., R. Co. v. 
Gest, 34 Fed. 628 [writ of error dism 
131 U. S. 436 mem, 9 SCt 798 mem, 33 
L. ed. 223 mem];,Union Trust Co. v. 
Monticello, etc., R. Co., 63 N. Y. 311, 
20 AmR 451. See Hollister v. Stew- 
art, 111 N. Y. 644, 19 NE 782 (holding 
that a contractor for construction 
who took up certain coupons in ac- 
cordance with his contract with the 
railroad company was not entitled to 
a Be uaa over secured bondhold- 
ers) 

[a] As between holder of coupons 
received as security for advances to 
company, and bondholders who re- 
ceive the amount of their,coupons in 
ignorance of such transaction, sup- 
posing the coupons to have been paid, 
the bondholders have the prior equity, 
and if upon foreclosure and sale of 
the mortgaged property the sum re- 
alized is insufficient to pay the face 
of the bonds, the holder of the cou- 
pons is not entitled to share in the 


proceeds. Union Trust Co. vy. Monti- 
cello, etce., R. Co., 63 N. Y. 311, 20 AmR 
541. 


shculd be able to pay it out of income 
after payment of claims prior thereto 
within the year, no interest was re- 
coverable while the floating debt of 
the company remained unpaid. Le- 
high Coal, etc., Co. v. New Jersey 
Cent. R. Co., 34 N. J. Eq. 88. 

13. Priority in respect of corporate 
debentures in general see Corpora- 
tions §§ 2700-2708. 

14. See statutory provisions. 

{a] No priority.—Under Compa- 
nies’ Clauses Act of 1845 § 42 mort- 
gage debentures had no priority as 
respects each other but were on an 
sequality; ,and one debenture holder 
was not entitled to issue execution 
otherwise than as trustee for himself 
and all:other debenture holders. en- 
titled to be paid pari passu with him- 
self. Bowen v. Brecon R. Co., L. R. 
3 Eq. 541. 

' 15. See statutory provisions. 

[a] Priority allowed.—In re Lis- 
keard, etc., R. Co., [1903] 2 Ch. 681. 

16. Wildy v. Mid-Hants R. Co., 18 
LOVE Rep: NeSaTs. 

{a] Judgment creditor who has 
obtained elegit.—The title of a deben- 
ture holder of a railway company is 
prior to that of any subsequent judg- 
ment creditor who has obtained an 
elegit; and if his security is in dan- 
ger of being impaired by such judg- 
ment creditor, he may file a bill to 
protect his security, although’ the 
time fixed for the payment of the 
debenture holder has not ‘arrived. 


Ch. 287. 

21. In re Wrexham, etc., R. Co., 
[1898] 2 Ch. 663. 

[a] Subrogation.—A railway com- 
pany when on the verge of insolvency 
paid the interest on its debenture 
stock with money borrowed from its 
bankers. The bank claimed against 
the company’s assets payment in full 
of the loan in priority to any further 
payments to the debenture stockhold- 
ers, on the ground that the interest 
of the stock being a charge on the 
company’s undertaking, they were en- 
titled by subrogation to the benefit of 
the charge. It was held that the bank 
could not be treated as assignee of 
the stockholders’ right to their inter- 
est, and that the claim therefore 
failed. In re Wrexham, etc., R. Co., 
[1898] 2 Ch. 663. 

22. Interest: 

Generally see Interest 33 C. J. p 173 
et seq 

On ponds and obligations of corpora- 
tions generally see Corporations §§ 

2640-2649, 

23. Priority of right to interest 
see supra § 725. 

24 U.S. v. Union Pac. R. Co., 91 
U. S. 72, 23 L. ed. 224; Georgia Cent. 
R. Co. v. New York Cent. Trust. Coz, 
135 Ga. 472, 69 SE 708; Lehigh Coal, 
etc., ee v. New Jersey Cent. R. Co., 34 
N. ae Kq. 88. 

25. See cases infra notes 26, 27. 

Implied contracts for interest in 
general see Interest §§ 44-51. 


*By EUSTACE W. TOMLINSON (8§ 727-752). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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from the time they are payable,?® and, although all 
the interest coupons attached to a bond have been 
paid, if the principal debt is not paid when due it con- 
tinues to carry interest, although there is no provi- 
sion in the bond to that effect.27 In the absence of 
contract, interest may be recoverable by way of 
damages for unreasonable delay in the payment of 
moneys due from the company,?® unless the delay is 
a result of the neglect of the creditor to demand and 
enforce such payment.2® Where a lien or claim, 
together with interest accrued thereon, has been 


‘ converted into a judgment which bears interest, ad- 


ditional interest on the original indebtedness can- 
not thereafter be recovered.®° 

Payment at stated intervals. Unless otherwise 
provided by statute, the interest on bonds of a rail- 
road company may be made payable at stated inter- 
vals during the life of the bond, a company not being 


restricted to the payment of ‘interest only at ma-° 


turity of the principal.?1 

Cumulation. The fact that, when an installment 
of interest falls due, the company has no money with 
which to pay it does not, unless otherwise provided 
by the obligation, relieve ‘the company from lability 
therefor.*? ; 

Demand.** A demand for interest due on bonds is 
sufficient if made by the holders of the bonds or 
coupons at the place where they are payable,** and 
a further demand by the mortgage trustee is not nec- 
essary.°® 

Transfer of obligation. When bonds or other ob- 
ligations of a railroad company are transferred, they 
carry with them, unless otherwise agreed, the right 
to interest accruing thereon;*® and a bona fide trans- 
feree has the same rights with respect to the interest 
as with respect to the principal.*” 

Effect of receivership or insolvency.?® After rail- 
road property has passed into the hands of a re- 
ceiver or of an assignee in insolvency, interest on 
debts of the railroad company is not ordinarily al- 
lowed against funds in the receiver’s hands,*® un- 
less there are funds in the hands of the receiver or 


26. Connecticut Mut. L. Ins. Co. v. 
Cleveland, etc., R. Co., 41 Barb. (N. 
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vance under an agreement by the 
construction company to pay interest 


¥ 
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his privies especially applicable to the payment of 
the claim and which would not be exhausted by the 
allowance of interest.*° 

Interest coupons. Until detached and separately 
negotiated, an interest coupon is merely an incident 
of the bond to which it appertains,*! and is without 
greater force than any other promise for the pay- 
ment of interest.t4? So an agreement by the lessee 
of a railroad to pay interest on bonds issued by the 
lessor company constitutes a promise to pay the 
coupons attached to such bonds.*? ‘The character 
of such coupons is not changed by detaching them 
from the bond,#* but a holder of detached coupons 
is bound by the conditions of the bonds to which the 
coupons were attached, as to the amount payable and 
the manner of recovering it, the same as if the cou- 
pons had not been detached,*> and although an ac- 
tion may be maintained upon the coupons without 
production of the bond*® a recovery must be based 
upon the obligations contained in the bond.*7 A 
provision that detached coupons shall not be entitled 
to any benefit under the mortgage except after the 
prior payment in full of the principal of the bonds 
and of all coupons not detached does not in any 
manner modify the obligation of the company to pay 
such coupons or the interest by them represented,*® 
but merely subordinates the rights of the holders ta 
participate in the security afforded by the mort- 
gage.*9 

[§ 728] b. Rate of Interest.°° Subject to general 
laws relating to usury,°! and to any special statutes 
applicable to railroad companies,®? a railroad com- 
pany may contract to pay any rate of interest what- 
ever upon its indebtedness.°* An increase in the 
rate of interest upon outstanding bonds at the time 
of consolidation of the railroad company by which 
such bonds were issued with other companies does 
not constitute a violation of a statute prohibiting the 
issue of bonds or other evidences of debt in connec- 
tion with consolidation.°* The reservation of an 
illegal rate of interest will not prevent a recovery 
of the original debt with legal interest.>® 


44. McClelland v. Norfolk South- 
ern’ R. Co.,. 1102 N.Y. 469)" 18 NE 238 


YY.) 95.26 HowPr 225; Gibert v. Wash- 
ington Clty, ceuc.; Nev. Co., 33 Gratt. (74 
Va.) 586. 

Interest on cotipons generally see 
Interest § 64. 

27. Price v. Great Western R. Co., 
16 M. & W. 244, 153 Reprint 1179. 

28. Connecticut Mut. L. Ins. Co. v. 
Cleveland, etc., R. Co., 41 Barb. (N. 
Y.) 9, 26 HowPr 225. And see cases 
infra notes 29, 30. 

Interest as damages see Damages 
§§ 136-149. 

29. McDonald tay Western R. 


Con 2153s. @.B 
Re European Cent. R. Co., 4 Ch. 


‘31. Coe v. Columbus, ete., R. Co., 
LOnOhaSt..342, 69. AmD 518; 

32. Shoemaker v. Dayton, etc., R. 
Co., 10 Oh. Dec. (Reprint) 12, 18 Cine 
LBul 48. 

33. As condition Racer to ac- 
tion for payment see infra § 7 


34. Taber v. Cincinnati, Ste 7. Cos; 
15 Ind. 459. 

35. Taber .v.. Cincinnati, ete; R. 
Co., supra. 

86. McElrath v. Pittsburg, etc., R. 
Co.,.55 Pa. iss See Foster v. Mans- 
field, etc., Co., 36 Fed. 627 [aff 146 
UWiS: 88, 13 Sct 28, 36 L. ed. 899] 


(holding that, where a railroad com- 
pany contracted to pay for the con- 
struction of its road by delivering its 
bonds in installments as the road was 
completed, but delivered bonds in ad- 


accruing before completion of the 
road, the construction company was 
bound to pay interest on such bonds 
only as it received before becoming 
entitled to them under the terms of 
the original contract). Compare 
Reynolds v. Pfister, 166 Wis. 137, 164 
NW 843 (holding that, under a con- 
tract of sale of railroad bonds, which 
provided that interest received for 
any period of time after a specified 
date should be credited to the pur- 
chaser, interest accruing before, but 
received after, the date specified be- 
longed to the seller and not to the 
purchaser). ' 

37. McElrath v. Pittsburg, etc., R. 
Co., 55 Pa. 189; McKenzie v. Montreal, 
etc., i. Coe 29'U. C. CG. P. (Ont.) 333. 

Rights of bona fide transferees and 
holders in general see supra § 592. 

38. Receiverships of railroad com- 
panies in general see infra §§ 830-879. 

39. Thomas v. Western Car Co., 
149 U..S. 95, 13 SCt 824, 37 L. ed, 663; 
New England R. Co. v. Carnegie Steel 
Co., 75 Fed. 54, 21 CCA 219. 

40. New England R. Co. v. 
negie Steel Co., supra. 

41. Continental Securities Co. v. 
New York, etc., R. Co., 217 N. Y. 119, 
111 NE 484. 

42. Continental Securities Co. v. 
New York, etc., R. Co., supra. 

43. Singer v. St. Louis, R. 
Co., 6 Mo. ‘A. 427. 


Car- 


etc., 


6 AmSR 397, 1 LRA 299. 

45. McClelland v. Norfolk South- 
ern R. Co., supra; Levis County R. 
Co. v. Fontaine, 13 Que. K. B. 523. 

[a] Rule applied.—The remedy of 
the bondholders against property con- 
veyed to the trustee is through the 
trustee only. Com. v. Susquehanna, 
ete, R, -Co.,7122 vPa, (306, 15 AN 4 eee 
LRA 225. 

46. McClelland v. Norfolk South- 
ern R. Co.,,110.N. "Y, 469, 18° NE 237, 
6 AmSR 397, 1 LRA 299. 

47. McClelland v. NaH One South- 
ern R. Co., supra. 

48. Meissner v. Ogden, CLC pit COu, 
65° Utah 1, 233 P 569. 

49. Meissner v. Ogden, etc., R. Co., 
supra. 

50. 
16. 

51. Usury in general see Usury [39 
Cyc 876]. ; 

52. Effect of special statutes see 
infra text and note 57. 

53. Memphis, etc., R. Co. v. Dow, 
E20 U.S. 28:7, 2% Sct 482, 30 L. ed. 595. 

54. Continental Securities COLIN: 
New: MorketesoR. Co... 2bta Nese 119) 
111 NE 484. But see Continental Se- 
curities Co. v. New York Cent., etc., 
R. Co., 151 NYS 534 [app dism 167 
App. Div. 934 mem, 152 NYS 1105 
mem] (reaching the contrary conclu- 
sion). 

55. Philadelphia, etc. R. Coa v. 
Lewis, 33 Pa. 33, 75 AmD 574. 


Generally see Interest §§ 90- 


880 [51 C.J.] 
Special statutes. In a number of jurisdictions 
statutes have been. enacted regulating the rate of 
interest which a railroad company may contract to 
pay or the issuance of its obligations at a discount 
from the face value thereof.°* A statute preserib- 
ing a maximum rate of interest upon railroad indebt- 
edness but permitting the sale of notes and bonds at 
a prescribed discount in effect and to that extent 
exempts railroad companies from the operation of 
the usury laws;°’ and so a company may contract 
to pay interest at a rate equivalent to that which 
would be payable upon funds obtained by the is- 
suance at the permitted discount of a note or bond 
bearing interest at the rate prescribed by statute.°® 
Similarly, a provision in the charter of a railroad 
company authorizing it to borrow money upon such 
terms as may be agreed upon by the parties em- 
powers it to contract to pay a rate of interest greater 
than that established by the general law of the 
state.°® <A statute prohibiting railroad companies 
from borrowing money at more than a specified rate 
of interest has no application to undertakings issued 
for other purposes, and so does not invalidate a 
promise therein to pay a greater rate of interest than 
that prescribed by the statute.°° 
[§ 729] c. Waiver, Loss, or Bar of Right to In- 
terest.°! The right to interest on bonds or other 
indebtedness of a railroad company may, of course, 
be barred by a statute of limitation;°? and it may 
be waived or lost by the acts of the holders or. obli- 
gees,°? although the right to assert such waiver may 
itself be lost by conduct inconsistent therewith.** 
Such right to interest may also be lost or barred 
by the performance or nonperformance of conditions 
contained in the bond or other obligation or in a 
56. See statutory provisions. 
57. Metropolitan Trust Co. v. Rail- | 210 


road Equipment Co., 108 Fed. 913, 48 a 
CCA 185 [mod 93 Fed. 702]. 


road Equipment Co., supra. 

59. Morrison v. Eaton, etc., R. Co., | supra. 
14 Ind. 110. 68. 

60. Memphis, ete., R. Co. v. Dow, 
120,U. (S.287% 7 SCt 482, 30) Leds 595; 
Southwestern Arkansas, etc., R. Co. v. 69. 
Hays, 63 Ark. 355, 38 SW 665. 

61. In general see Interest §§ 31- 
33. 

62. In re Cornwall Minerals R. Co., 
[1897] 2 Ch. 74. _See Toronto Gen. TL: 
Trusts Corp. v. Central Ontario R.| supra. 
Co., 6 Ont. L. 534, 2 OntWR 946 (hold- VEX 
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Pollitz v. Farmers’ L. & T. Co., 53 Fed. 


See cases infra notes 66-71. 
66. Spies v. Chicago, etc., 

58. Metropolitan Trust Co. v. Rail-!40 Fed. 34, 6 LRA 565. 
67. Spies v. Chicago, éte., R. Co., 


Thomas v. New York, etc., R. 
Co.,. 139 IN. Y. 163,34 NE 877 [afi 19 
NYS 766, 22 NYCiv Proc 326]. 
Thomas v. New York, 
Co:, 139) IN. -¥. 168) 340NE 877; aft 19 
NYS 766, 22 NYCivProc 326]. 

70. Henry v. Syracuse, etc., R. Co., 
57 N. Y. Super. 69, 5 NYS 437. 
Henry v. Syracuse; etc., R. Co., 


Mortgage of income see supra 


iL. 


mortgage or trust deed under which it was issued :°°* 
thus, where the income bonds and mortgages provide 
that no interest shall be recovered until the board of 
directors shall have adjudged and awarded an as- 
certained amount as net earnings, there can be no 
recovery of interest until such amount is adjudged 
and awarded,°® unless the directors improperly neg- 
lect or refuse to take the necessary action;®? and 
where mortgage bonds provide that no more interest 
shall be payable than shall be certified by a vote 
of the majority of the board of directors to have 


been earned by the company during the preceding in- | 


terest period, and that in default of such certificate 
no interest shall be payable, interest cannot be re- 
covered on such bonds unless the certificate has been 
made,°* or unless it has been unreasonably refused 
after a request therefor.®°® Similarly, where it is 
covenanted that the principal of bonds selected by 
drawing lots at stated intervals shall be payable at, 
the option of the holders upon the surrender of such 
bonds, and that interest thereon shall cease at a cer- 
tain date, interest on bonds so selected ceases at the 
time specified, whether or not they are surrendered,’° 
the option of the holders applying only to their right 
to retain possession of the bonds.*? 

[§ 730] 18. Application of Earnings and Income; 
Sinking Fund and. Deposits’?—a. In General. The 
gross earnings and income of a railroad company 
constitute a trust fund, in the hands of its officers, 
for the payment of its debts,“* this being ordinarily 
the only fund to which unsecured creditors may have 
recourse,’* and should be applied in the following 
relative order: (1) To the payment of the neces- 
sary expenses and labilities incident to the main- 
tenance and operation of the road.7® (2) To the 
Louisville, ete., R. Co., 119 Ky. 287, 
84 SW 314, 27 KyL 21; Darst v. Pitts- 
burgh, ete.) R.'Co;, 13. Oh: sDeen iGRe- 
print) 199, 4 WklyLGaz 377; McCor- 
mack v. Central Ohio R. Co., 3 Oh. 
Dec. (Reprint) 103, 3 WklyLGaz 218; 
Carey v. Pittsburgh, etc., R. Co., 2 
Oh. Dec. (Reprint) 85, 1 WestLMonth 
338. See Grey v. Manitoba, etc., R. 
Co., [1897] A. C. 254 [aff 11 Man. 42] 
(holding that the revenues of a rail- 
road company are subject to the ex- 
penses of operation). Compare 
Grand Trunk R. Co. v. Central Ver- 
mont R. Co., 78 Fed. 690 (holding that, 
while payment of general claims 


should be made out of the gross earn- 
ings before paying anything to bond- 


RCo; 


ete., R. 


~ [§§ 728-730 | 


ing that the fact that railroad bonds 
are secured by a deed of trust on real 
estate does not make the right to re- 
cover interest subject to a statute of 
limitation of actions for interest 
charged upon or payable out of land, 
but such right is subject only to the 
statute limiting action upon special- 
ties generally). 

Limitations of actions on interest 
coupons generally see Limitations of 
Actions § 81. 

63. Pollitz v. Farmers’ L. & T. Co., 
53 Fed. 210; Lyon v. New York, etc., 
R. Co., 13 NYSt 732 [aff 14 Daly 489, 
15 NYSt 348]. 

64. Pollitz v. Farmers’ L. & T. Co., 
53 Fed. 210. 

[a] Rule applied.—Where a cross 
complainant, in a suit by a dissenting 
bondholder, has taken the position 
throughout the suit that complainant 
could at any time surrender his bonds 
and receive new ones in lieu thereof, 
and counsel in their brief have of- 
fered to deliver the lieu bonds and 
cash upon such surrender, the cross 
complainant is not in a position to 
insist that complainant had by mis- 
conduct forfeited his right to interest. 


§§ 647, 675, 682. 

73. Georgia Cent. R. Co. v. New 
York Cent. Trust Co., 135 Ga. 472, 69 
SE 708; Newport, etc., Bridge Co. v. 
Douglass, 12 Bush (Ky.) 673. See 
also Macon, ete., R. Co. v. Georgia R. 
Co., 63 Ga. 103 (holding that, under a 
trust deed, made to secure bonds, giv- 
ing the trustees the right to take pos- 
session of the railroad in certain con- 
tingencies and at their option to sell 
it, the income arising between entry 
and sale is to be used for the purposes 
of the trust). 

[a] Dividends received by railroad 
company by virtue of ownership of 
stock of another company (1) are a 
part of its income and as such are 
applicable to the payment of its debts. 
Georgia Cent. R. Co. v. New York 
Cent, Trust Co., 135 Ga.» 472, 69° SE 
708.. (2) Ownership by one corpora- 
tion of stock of another in general see 
Corporations §§ 2129-2138. 

74 Van Frank v. Missouri Pac. R. 
Co., 89 Mo. A. 460. 

75.° Chicago, etc, a COM Da oy 
etc., Trust Co., 225 Fed. 940, 141 CCA 
64; Loveland, etc., Co. v. Blair, 222 
Fed. 207, 1837 CCA 521; Schmidt v. 


holders, yet where the holders of such 
claims let payment be made to the 
bondholders first, they become com- 
mon unsecured creditors, and, a re- 
ceiver having been appointed, they are 
not entitled as against the bondhold- 
ers to have their claims paid out of 
the earnings accruing after the ap- 
pointment of the receiver, where there 
is nothing to show that the gross 
earnings prior to the receiver’s ap- 
pointment were not sufficient to pay 
their claims). 

[a] There is no rule of law declar- 
ing what constitutes operating ex- 
penses (1) of a railroad company, but 
it is a matter of evidence and deter- 
minable like any other fact, and where 
the witnesses are together in their 
testimony as to this matter, the pre- 
ponderance on the point as to what 
constitutes operating expenses must 
control. Schmidt v. Louisville, ete., 
R. Co,, 119 Ky. 287, 84 SW 314, 27 KyL 
21. (2) Under a statute providing 
that twenty-five per cent of the net 
earnings of certain railroad com- 
panies shall be paid into the treasury 
of the United States toward the liqui- 
dation of bonds loaned to the company 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 730-732] 


payment of interest on obligations.7* (3) To the 
payment of liens, in the order of their priority.’? 
Accordingly, so long as there are outstanding un- 
liquidated debts which equitably have the right to 
have the income applied to the satisfaction thereof, 
a bondholder cannot compel its appropriation to the 
liquidation of his claim.** Subject to the rules just 
stated, and in the absence of contract liens, or rights 
ereated by legal proceedings, the officers of a rail- 
road company may exercise a reasonable and proper 
diseretion as to the order in which its debts shall be 
paid,*® and this discretion cannot be taken from 
them by notice to the company that a particular cred- 
itor intends to demand a preference.8° Where a 
claim is a lien on property of the railroad company, 
however, the mere fact that it is a claim of a cer- 
tain. class so far as payable out of the earnings of 
the road does not preclude its payment from the pro- 
ceeds of a sale of the property on which it is a lien 
if the earnings are insufficient to pay it.81 Losses 
incurred prior or subsequent to a period during which 
earnings have accrued cannot be set off against or 
absorbed by such earnings, as against the rights of 
creditors to payment therefrom.*? 

Trust fund or sinking fund.** Where a trust fund 
is created to secure a particular class of creditors 
only, creditors of such class may rightfully be paid 
out of such fund without regard to other creditors.*+* 
As between creditors of the same class, if the fund 
applicable to their claims is insufficient to pay all, it 
should be divided among them pro rata.** 

[§ 731] b. Mortgagees of Stock of -Lessor Rail- 
road Company. Bondholders to whom stock of a 
railroad company has been mortgaged as collateral 


security cannot in equity charge a lessee of the mort- 
by the government, and that the net 76. 
earnings shall be ascertained by de- 
ducting from the gross amount of. 
their earnings respectively the ‘‘nec- 


SE 708; 


RAILROADS 


Georgia Cent. R. Co. v. New 
York Cent. Trust Co., 
Carey v. Pittsburgh, etc., R. 81. 
Co., 2 Oh.‘ Dec. (Reprint) 85, 1 WestL 


[51 C.J.] 88] 


gaged road with earnings derived under the lease 


where there is no fraud in the lease;8® nor are the 
earnings received by the lessee of the road impressed 
with a trust for the benefit of such mortgagees;°* 
and the management controlling the lessor company 
is not bound to manage it exclusively in the interest 
of the mortgagees.*8 

[§ 732] c. Sinking Funds and Deposits.*®° A 
sinking fund for the payment of bonds of a railroad 
company, where provided for or required by statute 
or agreement, is ordinarily to be created and main- 
tained only out of the net income of the company 
remaining ‘after the payment of operating expenses 
and interest.°° Where the net income is insufficient 
to pay into the sinking fund the sum contemplated 
by the statute or agreement, the company cannot be 
required, unless otherwise provided, to: make up the 
deficiency from income subsequently received,® al- 
though it has been said that the mere fact that the 
company is unable to make the required payments 
into the fund does not relieve it of its duty so to 
do.°? A sinking fund is a trust fund for the benefit 
of holders of the bonds for the payment of which 
it is created and maintained,®? and so, when the 
property of a railroad company by which such a fund 
has been created is sold under a decree of fore- 
closure, bondholders are entitled to have the fund 
applied to the payment of their bonds as against all 
rights of holders of deficiency judgments entered in 
the foreclosure suit.°* In accordance with the rules 
applicable to trusts generally,®® where the statute or 
agreement providing for a sinking fund requires its 
investment in designated securities, the court is with- 
out authority to authorize a different form of in- 
vestment without the consent of the, bondholders.®® 

Preferences generally see Corpora- 
tions §§ 3074-3099. 


Vollmer v. San Antonio, etc., 
R. Co.,. (Tex. Civ. A.) 47 SW.378 [app 


135 Ga. 472, 69 


essary expenses” actually paid within 
the year in operating the same, the 
phrase “necessary expenses” is to be 
liberally construed, embracing ex- 
penses of operating in accordance 
with the demands of business coming 
to the road and excluding those not 
conducive to Saat end (Union Pac. R. 
Cowes. colt, Cl) 70) Path LL. 
S. 355, 6 Sct 772, 29 L. ed. 920]), (3) 
but expenses for improvements of the 
road, buildings and equipment, where- 
by the capital stock was increased in 
value, are not to be deducted from 
the gross earnings (U. S. v. Central 
Pac. R. Co., 138 U. S. 84, 11 SCt: 285, 
34 L. ed. 895); (4) and so it has been 
held that the following items should 
be excluded as not being proper deduc- 
tions from the gross receipts of the 
road: Money needed to place it in 
proper repair but not actually expend- 
ed for that purpose; the expenses of 
the land department; the interest on 
a funded debt which had priority over 
the lien of the United States; the 
fifty per cent retained by the latter 
from the amount of services rendered 
to it; but that the following items 
should be allowed provided they were 
actually paid out of the earnings of 
the road and not raised by bonds or 
stocks: The equipment account or re- 
placing and rebuilding rolling stock, 
machinery, etc.; the amounts paid for 
depot grounds and the expenses of 
the same; and the construction ac- 
counts for the improvements and ad- 
ditions to the track, ete. (U. S. v. 
Kansas Pac. R..Co., 99 U.S. 455,-25 
L. ed. 289; U.S. v. Central Pac. R. Co., 
99 U. S. 449, 25 L. ed. 287; Union Pac. 
R. Co. v. U. S., 99 U.S. 402, 25 L. ed. 
ori) on other grounds 13 Ct. Cl. 


[51 C. J.—56] 


Month 338. 

Interest payable out of particular 
fund see infra § 733. 

77. Gilman v. Illinois, etc., Tel. Co., 
91 U. S..608, 23 L. ed. 405 [aff 10) R. 
Cas. No....5,443,. 1. MeCrary .170]; 
Thomas v. Cincinnati, €te., R. Co., 91 
Fed. 202; Veatch v. American L. & T. 
Co., 79 Fed. 471, 25 CCA 39, 84 Fed. 
274, 28 CCA 384; Grand Trunk R. Co. 
v. Central Vermont R. Co., 78 Fed. 
690; Georgia Cent. R. Co. v. New York 
Cent. Trust Co., 135.Ga..472, 69 SE 
708; Carey v. Pittsburgh, CtCig ReaGos 
2 Oh. Dec. (Reprint) 85, 1 WestL 
Month 338. See Schmidtz v. Louis- 
ville, ete., R. Co., 101 Ky. 441, 41 SW 
1015, 19 KyL 666, 38 LRA 809 (hold- 
ing that the rights of bondholders un- 
der a lease providing for the payment 
of net earnings to them cannot be de- 
feated by the failure of the lessor 
to pay sums due from it to the lessee 
under the contract). 

[a] Lease providing for the pay- 
ment of net earnings to the mortgage 
bondholders of the lessor, after it is 
assented to by the bondholders, oper- 
ates aS an irrevocable assignment to 
them of the net earnings. Grand 
Trunk R. Co., v. Central Vermont R. 
Co., 78 Fed. 690. 

Priorities generally see supra §§ 
711-726. 

78. Roberts v. Denver, etc., R. Co., 
8 Colo. A. 504, 46 P 880; Phelps v. St. 
Catherines, etc., R. Co., 19 Ont. 501 
[rev 18 Ont. 581]. ; 

Priorities between mortgages and 
ores claims in general see supra § 
7 


79. Newport, etc., Bridge Co. v. 
Douglass, 12 Bush (Ky.) 673. 
80. Newport, etc., Bridge Co. v.: 


Douglass, supra. 


dism 92 Tex. 444, 49 SW 579]. 
Foreclosure of liens and mortgages 
see infra §§ 753-829. 
82. Schmidt v. Louisville, etc., R. 
ae 119 Ky. 287, 84 SW 314, 27 KyL 


83. Creation and maintenance of 
sinking fund see infra § 732. 

84 Central Trust Co. v. Chatta- 
nooga, etc., R. Co., 89 Fed. 388; Hatry 
v. Painesville, ete., ‘R. Co., 1 Oh. Cir. 
Ct. 426, 1 VOh.. Cir “Deew 2385 (ath 25 
CincLBul 281]. 

85. Hatry v. Painesville, etc., -R. 
Co., supra. 


86. Gibson v. Richmond, ete. R. 
Co., 37 Fed. 743, 2 LRA 467. 

87. Gibson v. Richmond, ete., R. 
Co., supra. 

88. Gibson v. Richmond, ete., R. 


Co., supra. 

89. Sinking funds for payment of 
corporate indebtedness in general see 
Corporations §§ 2633-2639. 

90. Opinion of Justices, 
(Mass.) 596. 

Application of income in general see 
supra § 730. 

91. Opinion of Justices, 5 Metc. 
(Mass.) 596. 

92. New York Trust Co. v. Michi- 
gan Tract. Co., 193 Fed. 175. 

93. Central R., ete., Co. v. Farm- 
ers’ L. & T. Co., 116 Fed. 700 [aff 114 
Fed. 263, 52 CCA 149]. 

94. Central R., etc., Co. v. Farm- 
ers’ Li. & TD. Co, “supra. 

95. See Trusts [39 Cyc 408 text 
and notes 17, 18]. 

96. Clark v. St. Louis, etc., R. Co., 
538.) Low Perm CN. Yaen2 Lo vCompare 
Fidelity Ins., etce., Co. v. United New 
Jersey JR.5,etc., Co., 36° N. d. Ba: 405 
(holding that such authorization 
could not be given merely because 


5 Metc. 
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Unless otherwise provided, trustees of a sinking fund 
who use the same to purchase outstanding obliga- 
tions are bound to cancel those so purchased,®’ and 
they cannot exercise any voting rights appurtenant 
thereto;°® but where the agreement for the sinking 
fund provides that obligations so purchased shall 
remain in force and that interest on them shall be 
paid by the company and added to the fund, such 
interest payments must continue until the maturity 
of the mortgage.®® A plan for the creation and 
maintenance of a sinking fund may be altered or 
abrogated and a different provision therefor made 
so long as the rights of the bondholders are not in- 
juriously affected.t 

Deposits. Under some statutes requiring the de- 
posit of funds with a governmental agency as a pre- 
requisite to the construction of a railroad, such de- 
posit upon the abandonment of the yoad becomes 
part of the general assets of the company and must 
be applied for the benefit of its creditors.? 

[§ 733] d. Interest Payable Out of Particular 
Fund. Where a bond of a railroad company, or the 
trust deed under which it was issued, provides that 
interest on such bond shall be paid out of a particu- 
lar fund,* as from the proceeds arising from the sale 
of certain lands,* or the income of the road,° it is 
the duty of the trustee so to apply such fund; and 
if during a particular interest period the fund is in- 
sufficient to pay in full the interest then accruing, 
the deficiency will accumulate and become a charge 
upon such funds subsequently realized,® unless such 
cumulation clearly appears to be contrary to the 
intention of the parties.’ 


the securities designated could be/|ed. 591; 
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Dayton, ete., R. Co. v. Shoe- 


156 132-735 


[§ 734] e. Diversion of Funds. The trustee un- 
der a trust deed securing bonds of a railroad com- 
pany must take care that the company’s income ap- 
plicable to the payment of principal or interest on 
the mortgage debt is not improperly diverted there- 
from.* It is a diversion or misapplication of funds 
to apply the income of the company to the payment 
of a debt or obligation while obligations having prior- 


‘ity thereof are outstanding, without the consent of 


the superior obligees,® even though such application 
could be made on favorable terms and would be equi- 
table,1° and would probably be in the interest of the 
holders of such superior obligations.11 Creditors 
whose funds have been misapplied are entitled, to 
the extent of the misappropriation, to priority of 
payment out of funds otherwise applicable to the 
claims of the creditors who were improperly paid.t?. 
The fact, however, that claims not entitled to pref- 
erence have been improperly paid from funds in 
the hands of receivers does not entitle a mortgagee 
to insist that the amount shall be deducted from 
funds applicable to preferred claims.+® 

[§ 735] f. Compelling Proper Application of In- 
come.!4 While a simple contract creditor of a rail- 
road company who has no lien or mortgage upon its 
assets nor any judgment against it cannot maintain 
a bill in equity to restrain the company from deal- 
ing with its assets as it pleases,+> action will lie to 
enjoin a diversion or misapplication of the income 
or earnings of the company,?° or to compel the appli- 
cation thereof to the payment, of the proper indebt- 
edness ;1* or, where there has been a failure properly 
to apply the income or earnings, the creditor may 


11. Duncan v. Mobile, etc., R. Co., 8 


purchased only at a premium). 

97. New England Mut. L. Ins. Co. 
v. Phillips, 141 Mass. 535, 6 NE 534. 

98. New England Mut. L. Ins. Co. 
v. Phillips, supra. 

Right of bondholders to vote at cor- 
porate meetings see supra § 597. 

99. Wilds v. St. Louis, ete., R. Co., 
102 N. Y. 410, 7 NE 290 [aff 33 Hun 
668, 64 HowPr 418]. 

aie Phillips v. Eastern R. Co., 138 
Mass. 122. 

2. In re Lancashire, etc., R. Co., 
(1903] 2 Ch. 711 [dist In re Wrexham, 
ete., R. Co., [1900] 1 Ch. 261]; Web- 
stervvenne etre s 4m x.n DL) 2a in re 
Waterford, etc., R. Co., Ir. R. 4 Eq. 
490; Re Manchester, etc., R. Co., 45 
L. T. Rep. N. S. 9. 

[a]. What claims are payable.— 

(1) The claims to be paid out of such 
deposit, as assets of the company, 
have been held to include the costs of 
a petition by the depositor for the 
transfer out to him of the bulk of the 
deposit moneys (In re Laugharne R. 
Corb. GRY la ha: '454);, (2) sand: the 
costs and charges of a solicitor and 
parliamentary agent, not promoters of 
the company, for obtaining the statute 
(In re Kensington Station Act, L. 
20 Eq. 197), (3) but not to include 
costs on account of the promotion to 
the company (In re Barry R. Co., 4 
Ch, D. 315; In re Brampton, etc., R. 
Co., L. R. 10 Eq. 613). 

Deposit of funds as prerequisite to 
incorporation of railroad property see 
Supra § 13. 

. 8. See cases infra notes 4, 5. 

4 Little Rock, etc., R. Co. v. Hunt- 
ington, 120 U. S. 160, 7 SCt 517, 30 L. 
ed. 591. 

5. Dayton, etc., R. Co. v. Shoemak- 
en oy Oh wir, iCty.473, 92 (Oh. ‘Cir Dec: 
270 [aff 10 Oh. Dec. (Reprint) 12, 18 
CincLBul 43]. 

Application of income to interest 
payments in general see supra § 730. 

6. Little Rock, etc., R. Co. v. Hunt- 
ington, 120 U. S. 160, 7 SCt 517, 30 L. 


maker, 3 Oh. Cir. Ct. 473 [aff 10 Oh. 
Dec. (Reprint) 12, 18 CincLBul 43]. 

[a] Rule applied.—Where income 
bonds provide for the payment of in- 
terest at such rate, not exceeding a 
given percentage, as the net earnings 

of the road ‘will reach to pay,” and 
the deed of trust which secures the 
bonds recites that the net income af- 
ter the payment of certain charges 
and privileges is pledged to the pay- 
ment of the interest on the bonds for 
an amount equal to such specified per- 
centage, the interest is cumulative; 
the bondholders are entitled to be paid 
interest out of the surplus earnings 
up to the maximum rate so specified, 
and if the net earnings in any year or 
interest period are insufficient to pay 
such interest in full, they are entitled 
to have such deficiency made up out 
of the future surplus net earnings. 
Shoemaker v. Dayton, etc., R. Co., 10 
Oh. Dec. (Reprint) 12, 18 CincLBul 
43 [aft 3° Oh, Cir, .Ct. 473,52 (Ohs Cir. 
Dec. 270]. 

Cumulation of interest generally see 
supra § 727. 

7 Dayton, etc., R. Co. v. Shoemak- 
er, 3) Oh. Cire Ct 473; 2°-Oh/ Cir: Dec. 
270 [aff 10 Oh. Dec, (Reprint) 12, 18 
CincLBul 43]. 

Sn Hirst Nat. sh. ans OO, 
bury, 130 Mass. 303. 

9. Duncan v. Mobile, etc., R. Co., 
8 F. Cas. No. 4,137, 2 Woods 542. See 
Barry v. Missouri, etc., R. Co., 34 Fed. 
829 (holding that, where a railroad 
company has paid a higher rate of in- 
terest than needful on superior en- 
cumbrances, it cannot charge the dif- 
ference against the income to the in- 
jury of the holders of inferior income 
bonds, in direct contravention of the 
provisions of the mortgage securing 
such bonds). 

Priorities generally see supra §§ 


v. Salis- 


711-726. 
10. Duncan v. Mobile, etc. R. 
ey 8 F. Cas. No. 4,187, 2 Woeds 


F. Cas. No. 4,137, 2 Woods 542. 

12. Hatry v. Painesville, ete., R. 
Co., 1 Oh. Cir, Ct. 426, 1 Oh. Cir. Dee. - 
238 {aff 23 CincLBul 281]. Compare 
Mills v. Northern -R. Co., L. R. 5 Ch. 
621 (holding that, where a company 
has paid for things properly charge- 
able to capital out of revenue, it is 
justified in recouping the revenue ac- 
count at a subsequent time out of cap- 
ital; and may, if necessary, raise 
fresh capital under its borrowing pow- 
ers for that purpose). 

13. Grand Trunk R. Co. v. Cen- 
tral Vermont R. Co., 88 Fed. 620. 

Receivership of railroad companies 
in general see infra §§ 830-879. 

14. Enforcement of: 

Bondholders’ rights to sinking fund 

in general see Corporations § 2639. 
Liability against property of company 

see infra §§ 747-751. 

15. Mills v. Northern R. Co., L. R. 
5 Ch. 621. 

16. Barry vy. Missouri, etc., R. Co., 
36 Fed. 228; Dayton, etce., R. Contvs 
Shoemaker, 3 Oh. Cir. Ct. 473, 2 Oh. 
Cir. Dec. 270 [aff 10 Oh. Dee. (Re- 
print) 12, 18 CincLBul 43]. 

Bk Lane v. Baughman, 17 Oh. St. 
642, 93 AmD 653; Dayton, etc., R. Co. 
We Shoemaker, 3 OhsCirs Ct" 4732 


Oh. Cir. Dec. 270 [aff 10 Oh. Dec. 
(Reprint) 12, 18 CincLBul 43]; Hat- 
ry ve Painesville, Clee ik. COs maO he 


Cir CH 426291 Oh. Cir. Dec. 258 Laff 
23 CincLBul 281]; Darst v. Pitts- 
purehyy etC. 7 has Coums sObw Decumur es 
print) 199, 4 WklyLGaz 377; Carey 
Vv. Pittsburgh, CLCepi OO we Oh. Dec. 
(Reprint) 85, 1 WestLMonth 338. See 
Knapp v. New Youk, .etc:,” Ra.Co..9 15 
N. Y. Super. 297 (holding that, where 
certificates of indebtedness were is- 
sued by a railroad company under a 
contract providing for the applica- 
tion of the gross receipts to the pay- 
ment thereof, the fact that, during 
a period of some three years, the com- 
pany, because of a misconstruction of 
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§§ 735-737] 


bring a bill in equity for an accounting,!® except 
where the obligation to such creditor is merely con- 
tractual and not fiduciary;+® and where there has 
been a misapplication, the creditor may recover in 
an action at law the amount of the fund which should 
have been applied to his claim.2® The income of the 
road may also be attached by a trustee process for 
operating expenses.?1 

Right to inspection of balance sheet. Where a 
railroad mortgage gives bondholders the right to 
inspect the company’s statement of earnings, inter- 
est, ete., the extent of their right depends upon the 
reasonable intent of the language of the mortgage ;?? 
but in the absence of provision therefor, bondholders 
have no right to such an inspection.?® 

[§ 736] 14. Maturity, Payment, Satisfaction, Re- 
lease, or Discharge?4—a. In General. Bonds of a 
railroad company may be paid and discharged by 
the issuance and acceptance of new bonds?® or of 
stock?® in substitution therefor, even though the 
helder’s claim on such outstanding bonds has al- 
ready been reduced to judgment,?’ and must, as to 
unsecured creditors, be deemed paid and canceled by 
such a substitution where the transaction would oth- 
erwise operate in fraud of their rights.2* Payment 
of the amount due on an obligation by another than 
the debtor company, without intent to extinguish the 
obligation and without any belief on the part of the 
former holder that it is extinguished, constitutes a 
purchase and not a payment or extinguishment ;?° 
and where trustees under a mortgage executed by a 
railroad company purchase in their individual right 
the contract, applied to the payment 20. 
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U.S. v. Kansas Pac. R. Co., 26 


[51 C.J.] 883 


a portion of its property at a foreclosure sale under 
a prior mortgage, their purchase cannot be treated as 
a payment of the mortgage on behalf of the com- 
pany.®° 

Merger with stock. As a general rule the union 
in the same person of title to the stock and bonds of 
a railroad company does not work a merger thereof, 
when none is intended and the interest of the mort- 
gagee does not require it.?t F 

Acceleration, extension, and waiver of default. 
Although bonds are issued under a trust agreement 
giving the trustees the option to declare the princi- 
pal due in case of default in the payment of interest, 
the holders of such bonds have no right so to accel- 
erate the maturity thereof unless expressly given 
such power.°? A provision in a trust deed authoriz- 
ing bondholders to waive any default under its pro- 
visions does not authorize the waiver of payment of 
interest or interest coupons when due, or an exten- 
sion of the time of payment thereof,?* except where 
expressly otherwise provided,** but only a waiver of 
the power to declare the principal due under an ac- 
celeration clause;**> nor does it authorize the waiver 
of an anticipated default.2° Where such power to 
waive defaults is exercisable by a specified majority 
of the bondholders, it must be strictly exercised to be 
binding upon the minority,?7 and an agreement by 
the required majority which does not purport to be 
binding upon other bondholders, and which amounts 
only to an arrangement between the parties, is not 
effectual as a waiver. 

[§ 737] b. Payment before Maturity. In accord- 


pany and for the delivery of such 


of such certificates only the surplus 
remaining of such gross receipts aft- 


,er the payment of other claims did 


not prevent the holder of the certif- 
icates from compelling enforcement 
of the contract according to its true 
meaning). 

18. New York Trust Co. v. Michi- 
gan Tract. Co., 193 Fed. 175; Spies v. 
Chicago, ete, R. Co. 40 Fed. 34, 6 
LRA 565; Schmidt v. Louisville, etc., 
R. Co., 119 Ky. 287, 84 SW ‘314, 27 
KyL 21; Buel v. Baltimore, etc., R. 
Co., 24 Mise. 646, 538 NYS 749. 

[a] Foreclosure, receivership, or 
taking possession unnecessary.—A 
mortgagee of a railroad company’s 
property under a sinking fund agree- 
ment is entitled to sue for an account- 
ing without foreclosing his mortgage, 
applying for a receivership, or taking 
possession of the mortgaged proper- 
ty. New York Trust Co. v. Michigan 
Tract. Co., 193 Fed. 175. 

{b] Pleading.—(1) Where a lessee 
railroad company agrees to apply the 
net earnings to the payment of 2 
mortgage bond and coupons, and to 
furnish quarterly an account of oper- 
ating expenses, etc., on a _ petition 
against such lessee for an accounting 
and its failure so to apply its net 
earnings or to make such report, 
plaintiff need not allege that there 
were net earnings, it being sufficient 
to set forth the bond, coupons, aver 
nonpayment, and ask for an account- 
ing (Schmidt v. Louisville, etc., R. Co., 
119 Ky. 287, 84 SW 314, 27 Kyl 21); 
(2) and a petition which seeks to re- 
cover not only on the coupons due 
when the petition was filed, but also 
to compel payment into court of the 
net earnings as they might thereafter 
acerue to meet subsequent coupons, 
and to provide a fund to meet the 
bond at maturity, is sufficient without 
a subsequent amendment, to cover the 
accounting of net earnings between 
the filing of the petition and the 
hearing of the cause (Schmidt v. 
Louisville, ete., R. Co., supra). 

19. Thomas v. New York, etc., R. 
Co., 189 N. Y. 163, 34 NE 877. 


EF. Cas. No. 15,505, 4 Dill. 367 [rev on 
Sees grounds 99. U. S. 455, 24 L. ed. 

21. Smith v. Eastern R. Co., 124 
Mass. 154. 

22. Pronick v. Metropolitan Trust 
Co., 67 App. Div. 616, 74 NYS 577. 

[a] Rule applied.—Where a mort- 
gage securing bonds of a railroad 
company provided that, between the 
1st and 30th of September in each 
year, the railroad company should file 
with the trustee a statement of earn- 
ings, etce., and the rate of interest 
to be paid on the bonds, and that dur- 
ing that period a certain number of 
bondholders might object in a manner 
prescribed by the mortgage to the in- 
terest and rate, there was an implied 
grant on the part of bondholders to 
an inspection of the interest state- 
ment; but the right to inspect such 
statement was limited to the state- 
ment for the current year, and a bond- 
holder could not compel a trustee to 
exhibit statements for prior years. 
Pronick vy. Metropolitan Trust Co., 67 
App. Div. 616, 74 NYS 577. 

23. Pronick v. Metropolitan Trust 
Co., supra. 

24. Maturity, payment, and cancel- 
lation of corporate bonds, debentures, 


and mortgages in general see Corpora- | 


tions §§ 2629-2632, 2733. 

25. Canada Southern R. Co. v. Geb- 
hard, 109°U.s S- 52%. 3-SCt 363) 26.1. 
ed. 1020 [rev 1 Fed. 387, 17 Blatchf. 
416]. 

Refunding debt and substitution of 
bonds see supra § 595. 

26. Aman v. Southern R. Co., 
£19269, 1 4K B59: 

27. Aman v. Southern R. Co., su- 
pra. 

28. Chattanooga, etc, R. Co, 
Evans, 66 Fed. 809, 14 CCA 116. 

[a] Rule applied.—Where an in- 
solvent railroad company sold its 
property to. another company for 
bonds of the latter, which were guar- 
anteed by a bank, under a contract 
of sale providing for the distribution 
of such bonds to the holders of stock 
and income bonds of the vendor com- 


Vv. 


stock and income bonds to the bank 
in consideration of its guaranty, the 
income bonds must, as against un- 
secured creditors of the vendor com- 
pany, be considered as paid and ean- 
eeled.’ Chattanooga, “etc., RioCo.v. 
Evans, 66 Fed. 809, 14 CCA 116. 

29. Ketchum v. Duncan, 96 U.S. 
659, 24 L. ed. 868 [aff 8 F. Cas. No. 
4,138, 3 Woods 567]. 

30. Griggs v. Detroit, etc.,.R. Co., 
LOMMiiehe te7e 

31. Ten Hyck v. Pontiac, ete., R. 
114 Mich. 494, 72 NW 362. 

« Watson v. Chicago, etc., R. Co., 
90 Misc. 388, 153 NYS 293 [aff 169 
App. Div. 663, 155 NYS 808]; Neldert 
v. Chicago, ete., R. Co., 89 Misc. 282, 
153 NYS 658 [aff 169 App. Div. 677 
mem, 155 NYS 818 mem]. 5 

Duty of trustee to declare maturity 
accelerated see supra § 694. : 

33. Meissner v. Ogden, etc., R. Co., 
65 Utah 1, 233 P 569. 

34. McClelland v. Norfolk South- 
ern RCo... 110 IN. Yin) 4695'S) NB Bot 
6 AmSR 397, 1 LRA 299. 

35. Meissner v. Ogden, ete., R. Co., 
6d. Utahe 233) 2 569: 

36. McClelland v. Norfolk South- 
ern R. Co.,. 110 N. Y.-469, 18 NE 237, 
6 AmSR 397, 1 LRA 299; Meissner vy. 
geden, ete, RCo. GbsUitahieee 2 sone: 

[a] Thus, under a trust deed giv- 
ing the trustees the option to declare 
the principal of the bonds due for 
any default in the payment of interest, 
but providing that the bondholders 
might reverse the action of the trus- 
tees in exercising such option and 
might extend the time of payment, 
the bondholders had no power to make 
such an extension until after the oc- 
currence of a default upon which the 
option became exercisable. McClel- 
land v. Norfolk Southern R. Co., 110 
N. Y. 469, 18 NE 237, 6 AmSR 397, 1 
DRAY2 99% 

37. Meissner v. Ogden, 

Co., 65 Uitah 1; 233 P 569. 

38. Meissner vy. Ogden, etc., R. Co., 

supra. 


ete). pay 
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ance with the general rule applicable in the case of 
other corporations,®® holders of bonds of a railroad 
company are not required, in the absence of a provi- 
sion therefor in their bonds or in the trust deed un- 
der which such bonds were issued, to accept payment 
of the amount thereof before maturity,*® and a stat- 
ute, the effect of which is to make a mortgage debt 
become due before the time fixed in the mortgage, 
is unconstitutional and eannot be enforced.*+ 

[§ 738] c. Payment in Medium Other than Mon- 
ey.??, Where a railroad company’s promise to pay 
bonds or their interest is in the alternative, to pay 
either in money or in some other medium of pay- 
ment, such as serip, the company has an option when 
payment falls due to pay money or to pay its equiv- 
alent in the other medium specified,**® unless its right 
to exercise such option has been waived.*# When 
the time for payment has passed, however, without 
payment having been made, the company’s option is 
- lost and the promisee becomes entitled to receive pay- 
ment in money;*® and the fact that he has accepted 
another medium for past payments does not amount 
to a waiver of such right.*® 

[§ 739] d. Surrender of Evidence of Indebted- 
ness. Hxcept where otherwise provided by the terms 
of a bond or other obligation of a railroad com- 
pany,** the surrender and delivery to the company 
of the evidence of indebtedness is not a prerequisite 
to the right to receive payment of the amount due 
thereon.t® So a railroad contractor who has nego- 
tiated notes received in part payment of his claim 
is not first required to take up such notes before ob- 
taining a judgment and lien for his services, but the 
judgment may provide for their payment out of the 
sum allowed.*® 

[§ 740] e. Release or Discharge. In addition to 
payment,°°® a claim against a railroad company or 
a lien on its property may be released or discharged 


39. See Corporations § 2632. 

40. Chicago, ete., R. Co. v. Pyne, 
30 Fed. 86; Missouri, etc., R. Co. v. 
Union Trust Co., 156 N. Y. 592,751 NH 
309 [aff 87 Hun 377, 34 NYS 443]. 
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two railroad companies, which were 
dominated by a third, which owned all | 595. 
of their common stock, were con- 
solidated, and the third company re- 
ceived shares of the 
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‘ [§§ 737-742, 


by any subsequent agreement between claimant and 
the company which shows an intention to adjust all 
existing controversies between the parties and mutu- 
ally to release all existing obligations and liabili- 
ties;°>! but a mere change in the form of a mortgage 
debt, such as the substitution of new bonds for those 
originally secured, does not extinguish or affect the 
lien.®? A lien on the property and franchises of a 
railroad company will not be discharged by a ju- 
dicial sale, in a suit to foreclose a superior lien, un- 
less the junior lienholder has been made a party to 
the proceeding and a decree entered against him 
providing that his lien shall be discharged by the 
sale.°* Where a railroad company pledges its own 
bonds as security for a debt, payment of the debt dis- 
charges the bonds.** 

[§ 741] 15. Actions on Bonds and Coupons®°— 
a. In General. The holder of unpaid bonds or inter- 
est coupons of a railroad company may ordinarily 
sue in assumpsit for the amount due thereon,®® not- 
withstanding a majority in interest of the holders of 
bonds of the same class have consented to waive their 
rights under the mortgage securing the bonds,®? and 
such right to sue is not ‘affected by remedies pro- 
vided in the mortgage,®*® unless the provisions of the 
mortgage or of a statute exclude it in express terms 
or by necessary implieation.®® <A holder of unpaid 
coupons is not estopped to recover upon them by 
mere delay after the making of an agreement by oth- 
er holders to surrender their coupons on condition 
that the company use the funds otherwise applica- 
ble thereto for improving its road,®° although he 
knew that the company was so applying such funds.%? 

[§ 742] b. Conditions Precedent. While condi- 
tions precedent to the right to bring action against a 
railroad company upon its bonds' or other obligations 
are sometimes prescribed thereby or by statute,°%? 
the company cannot take advantage of a nonperform- 
Substitution of bonds see supra § 
53; JHidelityes itlewmete..1 Co. sivas 


Schenley Park, ete, R. Co., 189 Pa. 
new company | 363, 42 A 140, 69 AmSR 815. 


41. Randolph vy. Middleton, 26°N. 
de shigtb4:3: [rex Zo uN. J. Bq 3806i: 

42. In general see Payment §§ 39- 
66. 

43. Texas, etc., R. Co. v.. Marlor, 
123 Ur. 68% Sst ol lois ley ed: 
303 [aff 19 Fed. 867, 21 Fed. 383, 22 
Blatchf. 464]. 

44. Dubuque, etce., 
son, 70 Fed. 303, 17 CCA 401. 

[a] MTllustration.—Where the of- 
ficers of a railroad company which 
had the right to pay certain claims 
in stock informed a claimant that if 
the claim should be established the 
company would pay the amount there- 
of, with interest, it thereby waived the 
right to pay in stock. Dubuque, ete., 


FRC Ome Vey bLer= 


Re Conv. Pierson, 70) -Pedii303; (1% 
CCA 401 

45. Texas, etc., R. Co. v. Marlor, 
123 U. S. 687, 8 SCt 311, 31 L. ed. 303 
[aff 19 Fed. 867, 21 Fed. 383, 22 


Blatchf. 464]; Meissner v. Ogden, etc., 


R. Co., 65 Utah 1, 233 P 569. 

46. Texas, etc., R. Co. v. Marlor, 
123 U2 S.- 687, 98 ’sct 341, 31 Tn ed: 
303 [aff 19 Fed. 867, 21 Fed. 383, 22 
Blatehf. 464]. 

47. Osborne v. Preston, etc, R. 
Coe Ua CYC Pe 24e 

48. Barry v. Missouri, éete:, “RECO; 
27 Fed. 1. 

49. McDonald y. Charleston, ete., 
R. Co., 93 Tenn. 281, 24 SW 252. 

50. See supra gg 736-739. 

Sis. Stewart v.F Boyt. til sues: 


Bios SS Cts D9; 
[a] Payment not 


28 L. ed. 461. 
shown.—W here 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


to take the place of those of the two 
constituent companies, and on the 
books marked off indebtedness due it 
from such companies, it was held, in 
view of the fact that the two con- 
stituent companies never earned oper- 
ating expenses, that the act of the 
third company was a mere cancella- 
tion, and not a payment, of debts 
which they owed it, so that, on fore- 
closure of a mortgage on the property 
of one of the constituent companies 
and reorganization, the third or dom- 
inant company could not be_ re- 
quired to pay off mortgage on ter- 
minal property bought for such com- 
pany, title to which was held in 
trust by the third company, on the 
theory that the cancellation of in- 
debtedness, including amount of mort- 
gage indebtedness, which constituent 
company, as between the companies, 
was primarily bound to pay, was a 
payment. Toledo, é¢tc., R. Co. v. Cin- 
cinnati, etc., R. Co., 259 Fed. 813, 170 
CCA 613. 

52. Mowry v. Farmers’ L. & T. Co., 
76 Fed. 38, 22 CCA 52. See also Lon- 
don Financial Assoc. v. Wrexham, etc., 
R. Co., L. R. 18 Eq. 566 (holding that, 
under a statute suspending for a spec- 
ified time the right to bring suit 
against a railroad company on liabil- 
ities existing at the passage of the 
statute, a mere change in the form or 
mode of payment of an action thereto- 
fore existing will not permit suit to be 
brought upon it). 


Judicial sale under foreclosure see 
infra § 802. 

54 Galena, ete., R. Co. v. Stahl, 103 — 
TLS 6% . 

55. Actions against railroad com- 
peace in general see supra §§ 58— 

56. Manning v. Norfolk Southerne 
R. Co., 29 Fed. 838; Ritter v. Consho- 
hocken. Re Co., 21) Paw Dist. 703. 

57. Manning v. Norfolk Southern 
R. Co., 29 Fed. 838. 

58. Manning v. Norfolk Southern 
R. Co., supra; Philadelphia, etc., R. 
Co. v. Johnson, 54 Pa. 127; Brantford 
Ve Buffalo; ete:, RCo: 29.0. C. O25 
07. 

59. Ex p. New York Equitable 
Trust Co., 231 Fed. 571, 145 CCA 457 
[rev sub nom. Equitable Trust Co. v. 
Western Pac. R. Co., 231 Fed. 478]; 
Manning v. Norfolk Southern R. Co., 
29 Fed. 838; Barker v. Utah-Idaho 
Cents. R.Co:, pot Uitah 74 9469195 eGs 
London Financial Assoc. v. Wrexham, 


éete., Rv Cos ho Rs Lees 666. 
[a] Under statute prohibiting 
bringing action without leave of 


court, Such leave will be given only 
when it is shown that the company 
has the means of paying the obliga- 
tion and refuses to pay. Re pombe jan 
R.»Co.,, 22) La. Ee Rep. N. So 216 

60. Meissner v. Ogden, etc., Ra Con 
65 Utah 1, 233 P 569. 


61. Meissner v. Ogden, etc., R. Co., 
supra. 
62. See statutory provisions. 


‘ < 


§§ 742-747] ! ‘ 


ance of such conditions caused by its own wrong ;** 
and it has been held that, where a condition is only 
for the benefit of the bondholders, a holder of nearly 
all of the bonds outstanding may bring an action 
without complying therewith.°# 

Demand. Except where required by the terms of 
a bond, the mortgage under which it was issued, or 
a statute,®® a demand of payment is not a condition 
precedent to the right to bring action therefor.®® 
Where a demand is required to be made upon a par- 
ticular officer of the company, a demand upon any 
other officer is insufficient.®* 

[§ 743] c. Parties. The rules relating to parties 
in civil actions generally®® are applicable to actions 
against railroad companies on their bonds or other 
obligations.*® Other creditors or obligees of the 
company are not necessary parties to such an ac- 
tion,’® but a creditor not made a party ‘thereto is not 
bound by any determination therein as to the rela- 
tive priorities of the respective claims.“+ An as- 
signee of railroad bonds, to whom the bonds have not 
been delivered, is a proper party to an action on the 
bonds by the assignor,’? but not a necessary one,*? 
unless the debtor company has some legal defense 
against the assignee alone.*4 

Interveners. “Subject to the rules relating to the 
right of intervention in general,’® persons who are 
not necessary parties may be entitled to intervene in 
the action,’® provided, where the right to intervene is 
governed by statute,** only such claimants may avail 
themselves of such remedy as the statute authorizes 
so to do.’ 

[§ 744] d. Pleading. Except as modified by spe- 
cial statute, the rules relating to pleadings in other 
civil actions’® apply to actions upon obligations of 
railroad companies.*® A petition in an action on a 
bond issued by a railroad company must set forth 
facts sufficient to show that the bond was issued for 
an authorized purpose,*! but need not allege that the 
issuance of such bond was necessary.®* The state- 
ment of a mere conclusion of the pleader is insuffi- 

63. Gulf, etc., R. Co. v. Winder, 26 


Mex. Civ. A. 2163, 63 Sw 1043- 
[a] Abandonment of road.—Where 


Month 338. 
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Co., 2 Oh. Dec. (Reprint) 85, 1 WestL 
See Grand Trunk R. Co. 
v. Central Vermont R. Co., 91 Fed. 561 
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cient.8® A declaration in an action on an interest 
coupon which fails to show what the coupon is or 
that any right of action exists thereon, as distin- 
euished from the right to bring action on the bond, 
is bad on demurrer.** Where the cause of action is 
founded upon an act of an officer of the company 
not within his ordinary authority,*® either express 
authority conferred by the board of directors to do 
the act, or ratification thereof, or estoppel to deny 
his authority, must be pleaded.8* A petition of in- 
tervention must set forth all the facts necessary to 
show a right to the relief sought.’ A demurrer to 
a petition claiming a preference should be overruled 
where any item on which the claim is founded js 
entitled to priority.*® 

[§ 745] e. Evidence and Burden of Proof. In 
accordance with the rules relating to the admissibility 
of evidence in civil actions generally,®? immaterial 
and irrelevant evidence is inadmissible in actions — 
against railroad companies upon their bonds or other 
obligations.®° Where a bond or other obligation is 
valid on its face, the burden of proving its invalidity 
is upon one asserting it;®°! but where a statute re- 
quires the securities of railroad companies, with 
certain exceptions, to be approved by the railroad 
commission,?” the burden is on the company to show 
that it is one of the class excepted from the opera- 
tion of the statute.®* 

[§ 746] f. Enforcement of Judgment.°* A judg- 
ment rendered in an action against a railroad com- - 
pany upon a bond or interest coupon can be enforced 
only against property of the company not covered by 
the mortgage securing the bond.°® 

{§ 747] 16. Enforcement of Claims against Prop- 
erty®®’—a. In General. Where a remedy by the levy 
of attachment or execution upon the property of a 
railroad company is not available,®” the proper mode 
of enforeing payment of a claim is to bring the com- 
pany and its ereditors into chancery where the funds 
and earnings of the road may be distributed equi- 
tably among the claimants.®* In such a proceeding 
Interest coupon as incident of bond 


to which it appertains see supra § 727. 
85. Powers of officers of railroad 


defendant railroad company issued 
scrip to its employees payable when 
the first train over its road should 
reach a certain point, and subsequent- 
ly abandoned the work on the road, 
So that the condition never happened, 
it cannot postpone the collection of 
the claims of workmen on the ground 
that such scrip has never matured. 
Gulf, ete., R. Co. v. Winder, 26 Tex. 
Civ. A. 263, 68 SW 1043. 

64. Buel v. Baltimore, etc., R. Co., 
24 Misc. 646, 58 NYS 749. 

65. Mason v. Cooper, 19 Ga. 543. 

66.- Texas, ete. R. ‘Co...v. )Marlor, 
A238) WS. O87, So8Ct 311-31 b-ed..303 
[aft 19” Fed." 86%,, 21 -Fed: 383; 22 
Blatchf. 464]; Ferguson v. Despo, 8 
Ind. A. 523, 34 NE 575. 


67. Mason v. Cooper, 19 Ga. 543. 

68. “See Parties 47 C. J.-p: 1. 

69. See cases infra notes 70-78. 

70; Earmers’ L. & T. Co. v.\Cin- 
cinnati, ete., R. Co., 10 Oh. Dec. (Re- 
print), 481,) 21 CineLBul 275; Carey 
v. Pittsburg, etc., R: Co., 2,Oh. Dec. 


(Reprint) 85, 1 WestLMonth 338. 

71. Farmers’ L. & T. Co. v. Cincin- 
nati, ete., R. Co., 10 Oh. Dec. (Reprint) 
481, 21 GineLBul 275. 

72. Texas Western R. Co. v. Gen- 
try, 69 Tex. 625, 8 SW 98. 

73. Texas Western R. Co. v. Gen- 
try, supra. 

74, Texas Western R. Co. v. Gen- 
try, supra. 

75. ‘See Parties §§ 190-208. 


76. Carey v. Pittsburgh, etc., R. 
/ 


(claimants not within a general order 
requiring receivers to pay certain 
claims can only be heard upon a peti- 
tion of intervention, and have no 
standing to file a motion for payment 
of their claims in court). 

{a] Mortgagees.—In an action 
against a railroad company in which 
judgment against defendant merely is 
sought, mortgagees, although not ne- 
cessary parties defendant, may, un- 
der Code § 35, be let in to defend on 
application, not only as parties in in- 
terest entitled to such equitable rem- 
edies as may be afforded by a separate 
proceeding in equity under the old 
practice in chancery, but entitled by 
virtue of this statute to defeat a re- 
covery. Carey v. Pittsburgh, etc., R. 
Co., 2 Oh. Dee. (Reprint) 85, 1 WestL 
Month 338. 

77. Statutes governing interven- 
tion in general see Parties § 187. 

78. Gulf, etc., R. Co. v. Winder, 26 
Mex. Civ, A. 2/63)) 163) SW 1043. 

See Pleading 49 C. J. pl. 

80. See cases infra notes 81-88. 

81. Miller v. New York, etc., R. 
Cee 8 AbbPr (N. Y.) 431, 18 HowPr 

74; 


Right of railroad company to issue 
ponds in general see supra § 580. 

82. Miller v. New York, etc., R. Co., 
8 AbbPr (N. Y.) 431, 18 HowPr 374. 

83. Veatch v. American L. & T. 
Co., 79 Fed. 471, 25 CCA 39. 

84. McKenzie v. Montreal, etc., R. 
Diol Ary Wiel Wie k Gan Oran atopic 


companies in general see supra § 36. 


86. Midland, etc, “Ro Co. vi. Mid- 
land Mercantile Co., (Tex. Civ. A.) 
216 SW 627. 


87. Grand Trunk R. Co. v. Central 
Vermont R. Co., 91 Fed. 561. 

88. Bellingham Bay Impr. Co. v. 
Fairhaven, etc., R. Co., 17 Wash. 371, 
49 P 514. 

Priorities generally see supra §§ 
711-726. 

89. See Evidence §§ 89-156. 

90. Alabama City, ete, R. Co. v. 
Avenue Bank, ‘etc., Co., 204 Ala. 602, 
87 S 195; Alabama City, ete., R. Co. 
v. Kyle, 204 Ala. 597, 87 S 191. 

91. Nichols v. Mase, 94 N. Y. 160. 

92. Necessity of commission’s con- 
sent to issuance of securities by pub- 
lic utilities in general see Public Util- 
ities § 96. 

93. Davis v. Watertown Nat. Bank, 
(Tex. Civ. A.) 178 SW 598. 

94. Enforcement of claims against 
property of railroad company in gen- 
eral see infra §§ 747-751. 

95. McDougall vy. Huntingdon, ete., 
Ri, ete.) Co., 2945 Par 1.08 "1.43! SAN iAe 
Ritter v. Conshohocken R. Co., 11 Pa. 
Dist. 703. 

96. Compelling proper application 
of income see supra § 735. 

Foreclosure of liens and mortgages 
see infra §§ 753-829. 

97. Attachment and execution see 


infra §§ 748-750. 
98. Coe v. Pennock, 5 F. Cas. No. 
2,942 [aff 23 How. 117, 16 L. ed. 436); 
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a judgment creditor may subject the property of 
the company, or its interest therein, to the payment 
of his judgment,®® or, where the nature of his claim 
is such as to entitle him to payment out of the 
company’s earnings, he may cause so much thereof 
as necessary to be appropriated thereto.t As a gen- 
eral rule a creditor at large or before judgment can- 
not proceed by a creditor’s bill to reach assets of a 
railroad company, even if there be nothing liable 
to attachment or execution;? but where a creditor 
is entitled to payment out of specific property or 
fund, a petition in the nature of a ereditor’s bill may 
be maintained without judgment first obtained,* and 
suit will lie to enjoin a diversion or misapplication 
of such fund or property.* 
tor may proceed for himself without making other 
creditors parties to his suit.> Where a holder of un- 
paid coupons which have aecumulated by reason of 
a deficiency of the earnings applicable thereto sues 
in equity on some of the bonds for an accounting and 
afterward sues at law to recover on coupons attached 
to other bonds of the same issue, he is entitled to an 
accounting in the equity suit not merely for earn- 
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In such a ease a eredi- 


ri 


a 


; s§ 747-14 


ings prior to the commencement of such suit, but also 
for all earnings received thereafter until the accounts 
are stated,® and the law action on the coupons should 
be stayed as plaintiff’s rights can be protected in the 
equity suit.7 

[§ 748] b. Attachment and Execution‘—(1) In 
General. In the absence of statute providing there- 
for, the franchise of a railroad company is not sub- 
ject to seizure and sale upon attachment or execu- 
tion.® It is a general rule, except where otherwise 
provided by statute,1° that the property of the com- 
pany may be levied on and sold as an entirety, where 
the necessity arises, but that parts or parcels there- 
of, a levy on which would affect the operation of the 
road as a whole, cannot be taken separately,*! in 
view of the doctrine that for no class of creditors 
should the indispensable means of operating a rail- 
road be taken away until the final sale of the entire 
road becomes necessary.!2 Accordingly, it is well 


- settled that, except where there is a constitutional 


or statutory provision to the contrary,!? and except 
to enforce a specific lien which accrued upon the ac- 
quisition of the property by the company,'* the 


Lane v. Baughman, 17 Oh. St. 642, 93 
AmD 653; Schneider v. Cincinnati, 
etc., R. Co., 10 Oh. Dec. (Reprint) 364, 
20 CincLBul 457; Galt v. Erie, etc., R. 
Co., 14 Grant Ch. (Ont.) 499. 

99. Vicksburg, ete., R. Co. v. Mc- 
Cutchen, 52 Miss. 645; Lane v. Baugh- 
man, 17 Oh. St. 642, 98 AmD 653. See 
Winchester, etc., R. Co. v. Colfelt, 27 
Gratt. (68 Va.) 777 (holding it proper, 
in such a Suit, to direct that the rail- 
road be leased for the shortest time 
necessary to produce rents sufficient 
to satisfy the judgment, except that it 
might be leased for’'a longer period 
if a lease for the necessary time could 
not be obtained). 

[a] Company’s equity of redemp- 
tion under mortgage may be sold, in 
such a suit, to satisfy a judgment 
against the company, the provisions 
of Acts (1872) p 53 recognizing that 
an equity of redemption may be sold 
and requiring merely a resort to chan- 
cery instead of proceeding at law, as 
before the passage of the act. Vicks- 
burg, ete., R. Co. v. McCutchen, 52 
Miss. 645. 

Judgment on bond or other obliga- 
tion as enforceable only against un- 
mortgaged property see supra § 746. 

1. See supra § 735. 

2. Darst v. Pittsburgh, etc., R. Co., 
3 Oh. Dec. (Reprint) 199, 4 WklyLGaz 
Byer 

Attachment and execution see infra 
§§ 748-750. 

Right to maintain creditor’s bill in 
general see Creditors’ Suits §§ 3-12. 

3. Darst v. Pittsburgh, etc., R. Co., 
3 Oh. Dec. (Reprint) 199, 4 WklyLGaz 
Odile 

4. Weetjen v. St. Paul, etc., R. Co., 
4 Hun (N. Y.) 529. 

Suit to enjoin misapplication of in- 
come see supra § 735. 

5. Darst v. Pittsburgh, etc., R. Co., 
3 Oh. Dec. (Reprint) 199, 4 WklyLGaz 
377. See also Carey v. Pittsburgh, 
ete., R. Co., 2 Oh. Dec. (Reprint) 85, 
1 WestLMonth 338 (where the ques- 
tion was raised but not decided). 

6. Morgan v. Union Pac. R. Co., 11 


Ked. 692. 
7. Morgan v. ‘Union Pac. R. Co., 
supra. 


8. During period of federal war 
time control see supra §§ 82, 83. 

Right to levy execution on property 
of quasi-public corporation as depend- 
ent upon whether essential to enjoy- 
ment of franchise in general see Hx- 
ecutions § 106. 

9. 1li.—Hatcher v. Toledo, etc., R. 
Co., 62 Ll. 477; Bruffett v. Great West- 
ern by Co..2o Li. 2353. 


Ind.—Louisville, ete, R. Co. v. 
Boney, 117 Ind. 501, 20 NE 432, 3 LRA 
435. 

lLa.—New Orleans, etc., 
Delamore, 84 La. Ann. 1225; 
Morgan, 28 La. Ann. 482. 

Oh.—Ludlow v. Hurd, 1 Disn. 522, 
12 Oh. Dec. (Reprint) 791. 

Pa.—Mausel v. New York, ete., R. 
Co,, 11, Pa. 606, 33°Al 377. : 

Levy of execution upon franchises 
generally see Hxecutions § 

10. See statutory provisions. 

LajJ In Texas under Sayles’ Rev. 
St. art 3313, providing that, where a 
judgment is rendered for wages due 
to railroad laborers, the railroad and 
its equipment or so much thereof as 
may be necessary shall be directed to 
be sold to satisfy such judgment, a 
part only of the railroad and its 
equipment may be sold, notwithstand- 
ing the provisions of art 4553, which 
provides that when an execution is- 
sued on a judgment against a railroad 
company is levied upon the roadbed, 
track, franchise, ete., of a railroad 
company the entire roadbed, track, or 
franchise shall be levied upon and 
sold. Weedington v. Carver, 45 Tex. 
Civ. A. 68, 100 SW 786. 

Lb] Specific statutory provision 
required.— While the legislature has 
full power to make a part of the prop- 
erty of the railroad company subject 
to execution so that it may be severed 
from the remainder, and may, by spe- 
cific provision, accomplish such re- 
sult, ordinary statutory provisions 
merely general in their nature will not 
be construed as intended to apply to 
railroad property so as to render sep- 
arate portions of parts thereof sub- 
ject to be levied upon and sold apart 
from the rest. Chicago, etc., R. Co. v. 
Janesville, 137 Wis. 7, 118 NW 182, 28 
LRANS 1124. 

Levy of execution during period of 
federal Jwar time control see supra 


EVE COM Vc 
State v. 


§§ 82, 83 
11. U. S.—Compton v. Jesup, 68 
Fed." 263, 15° C@A2'397* 7 DuPont: v; 


Boshong, 8 #. Cas. No. 4,184, 1 Wkly 
NC. (Pa.) 378; ‘Georgia v. Atlantic, 
ete.) ARCO; SLUS ReCash NOW oso oles 
Woods 4384; Ludlow y. Clinton Line 
R. Co., 15 ¥.. Cas. No. 8,600, 1/- Filippi 25. 

Ky.—Graham v. Mt. Sterling Coal- 
road Co., 14 Bush 425, 29 AmR 412. 

Minn.—New York Cent. Trust Co. v. 
Moran, 56 Minn. 188, 57 NW 471, 29 
LRA 212. 

Mo.—Cranston v. Union Trust Co., 
15. Mo. 29. 

Oh.—Seasongood v. Miami Valley R. 
Co., 8 Oh. Dee: (Reprint) 739, 9 Cine 


LBul 256. 

Pa,—Longstreth v. Philadelphia, 
ete;, Ro Corp 1 oWwklyNGg 945 fathead 
WkKIlyNC 309]. 

Wis.—Chicago, etc., R. Co. v. Janes- 
ville, 187 Wis. 7, 118 NW.182, 28 LRA 
NS 1124. 

And see cases infra note 12. 

[a] Bule applied.—Where there is 
a judgment against a railroad, and a 
mortgage of the road which has prece- 
dence of the judgment as to that part 
of the road tying in one county, a sale 
under exegution cannot be made of 
that part of the road not subject to 
the prior lien of the mortgage, ‘but the 
whole road must be appraised and 
sold together and the proceeds be 
brought into court and distributed ac- 
cording to the priority of the liens. 
Ludlow v. Clinton Line R. Co., 15 F. 
Cas. No. 8,600, 1 Flipp. 25. 

[b] Where railroad lies partly in 
each of two states, a sale of that part 
of the road lying in one state under a 
levy on a judgment obtained by a 
bondholder would be an unjustifiable 
use of a legal right, and restrained 
on a bill filed by another bondholder.- 
Du Pont v. Boshong, 8 F. Cas. No. 
4,184, 1 WKlyNC (Pa.) 378. - 

12. Carey v. Pittsburgh, ete, R. 
Co., 2 Oh. Dec. (Reprint) 85, 1 WestL 


Month 338. \ 

v. Carney, 140 Mass. 131, 
38 NE 14; Texas-Mexican R. Co. v. 
Wright, 88 Tex. 346, 31 SW 613, 31 
LRA 200; Gulf, etc., R. Co. v. Newell, 
73 Tex. 334, 11 SW 342, 15 AmSR 788; 


| Weddington v. Carver, (Tex. Civ. A.) 


100 SW 786.. ; 
[a] In Pennsylvania (1) property 
of a railroad company may be levied 
on and sold under the special fieri fa- 
cias allowed by Act April 7, 1870 (P. 
L. p 58), providing therefor. Mausel 
v. New York, etc., R. Co., 171 Pa. 606, 
33 A 377; Philadelphia, ete., R. Co.’s 
App., 70 Pa. 355; Buffalo Coal Co. v. 
Rochester, etc., R. Co., 8 WklyNC 126. 
See to same effect Oakland R. Co. v. 
Keenan, 56 Pa. 198 (under an earlier 
scatute). (2) Such statute is a sub- 
stitute for the writ of sequestration 
under Act June 16, 1836 § 78, and com- 
pliance with conditions precedent to 
the issuance of the latter is necessary 
to authorize the former. Mausel v. 
New York, etc., R. Co., supra. (3) So, 
if a special fieri facias be issued with- 
out a demand first having been made 
upon the officers of the company and 
without a levy having been made upon 
the personal property of the company, 
the writ will be stayed. Mausel v. 
New York, etc., R. Co., supra. 
14. McKay v. Ripley, ete., R. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


tracks, right of way, and other lands of the company 
used for the operation of the road,'® and its ease- 
ments,'® rolling stock,!7 repair and replacement 
parts and supplies,t® fuel supply,!® office furniture 
or equipment,?° and other property essential to the 
existence of the company and, the execution of its 
corporate duty, and without which its franchise 
would be of no practical use,?! cannot be attached 
or sold under execution so as to detach them from 
the franchise of the company and so destroy their 
use; nor can any such property. be severed and sold 
in equity.2? The mere fact, however, that property 
which has been attached or upon which execution 
has been levied is subsequently acquired by a rail- 
road company does not prevent a sale to enforce the 
levy.?3 

[§ 749] (2) Abandoned, Surplus, or Unnecessary 
Property. The general rule protecting from the levy 
of attachment or execution portions of the property 
of a railroad company, the taking of which would 
interfere with, the operation of its road or destroy 
the value of its franchise,?* does not prevent a levy 
upon the property of a company which has ceased 
the use of its franchises and the performance of its 
public duties,2® or upon property which has been 
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Companies Act (1867) § 4, providing 
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abandoned by the company,?* surplus lands,?7 un- 
necessary rolling stock and equipment,?* or sup- 
plies,?® or other property not needed or used for 
corporate purposes.?° Moreover, such surplus or un- 
necessary property should first be taken to satisfy 
a claim,*! and only if it proves insufficient should 
the entire railroad be levied upon and sold.* Where 
possession of the property of a railroad company has 
been taken by a mortgagee, however, it is no longer 
subject to execution.®* 

[§ 750] (8) Income and Revenues. The income 
and revenues of a railroad company which are 
pledged for the payment of outstanding bonds are 
not liable to attachment by judgment creditors of 
the company,** and equity will enjoin an attempted 
levy thereon.*® 

[§ 751] ce. Sale To Enforce Special Assessment 
for Local Improvement.*® It is a generally recog- 
nized rule that, in the absence of statute expressly 
providing therefor, the roadbed, right of way, or oth- 
er property of a railroad company so connected with 
the operation of the railroad that its loss by convey-, 
ance or sale would dismember the road as a line of 
travel cannot be sold to satisfy an assessment for 
a local improvement,?’ although there is authority 


Bul 256; Plymouth R. Co. v. Colwell, 


42 W. Va. 23, 24 SE 685; Hill v. La 
Crosse, etc., R. Co., 11 Wis. 214, 

[a]  Vendor’s lien.—Where — one 
agreed to sell land to a railroad com- 
pany for a money consideration, and 
the company entered upon the land 
with the vendor’s consent, and built 
its railroad, and operated the same for 
several years, but failed to pay the 
money consideration, the vendor was 
entitled to enforce payment thereof as 
a vendor’s lien by separate sale of the 
specific land. McKay v. Ripley, etc., 
R. Co., 42 W. Va. 23, 24 SE 685. 

15. U. S.—Connor v. Tennessee 
Cent. R. Co., 109 Fed. 931, 48 CCA 730, 
54 LRA 687. 

Ga.—Bittick v. Georgia, etc. ‘RCo: 
142 Ga. 159, 82 SE 541 [cit Cyd]. 

Ind. —Louisville, eter OR "Co: 
eat 117 Ind. 501, 20 NE 432, 3 LRA 


Md.—McColgan v. Baltimore Belt R. 
Co., 85 Md. 519, 36 A 1026 

Mich. —Hackley Vv. Mack, 60 Mich. 
591, 27 NW 871. 

Oh.—Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518; Season- 
good v. Miami Valley R. Co., 8 Oh. 
Dec. (Reprint) 739, 9 CincLBul 256. 

Pa.—Youngman v. Elmira, etc., R. 
@o:; 65) Pa. 278;\ Covey. v. (Pittsburg, 
ete. Ri Co., 3 Phila. 173; Longstreth 
v. Philadelphia, etc., R. Co., 11 Wkly 
NC 94 [aff 11 WklyNC 309}. 

See Southern California R. Co. v. 
Workman, 146 Cal. 80; 79 P 586, 82 P 
79, 2 AnnCas 583 (dictum). 

But see Washington Trust Co. v. 
Norwich, etc., Tract. Co., 89 Conn. 59, 
92 A 880 (holding that the real estate 
and fixtures of a railroad company, 
although necessary to the operation 
of. the road, are subject to levy on 
substantially the same terms as the 
property of private corporations). 

Lands not needed or used for rail- 
road purposes see infra § 749. 

16. Western Pennsylvania R. Co. 
v. Johnston, 59 Pa. 290. 

. U.S.—Coe v. Pennock, 5 F. Cas. 
No. 2,942 [aff 28 How. 117, 16 L. ed. 
436]. 
on —Ocilla Southern R. Co. v. Mor- 
ton, 17 Ga. A. 703, 87 SE 1088. 

Minn.—New York Cent. Trust Co. 

Moran, 56 Minn. 188, 57 NW 471, 29 
LRA 212. 

Oh.—Carey v. Pittsburgh, ete, R. 
©o., 2 Oh. Dec. (Reprint) 85, 1 WestL 
Month 338. 

Pa.—Covey v. Pittsburg, etc., R. Co., 

8 Phila. 173. Contra Loudenschlager 
vy. Benton, 3 Grant 384. 

[a] In England. (1) under Railway 


that the rolling stock and plant used 
or provided by a railroad company for 
the purposes of the traffic on its road 
shall not, after the road is open for 
public traffic, be liable to be taken on 
execution under a judgment in any 
action on a contract entered into aft- 
er the passage of the act or in any 
action not on a contract commenced 
after the passage of the act, such roll- 
ing stock is protected from being tak- 
en on execution even where the traf- 
fic on the railroad has ceased and 
there is no probability that it will be 


resumed. Midland WVaseon Co. v. 
Potteries, ete., R. Co., 6 Q. B. D. 36. 
Gey Such protection applies even 


though the railroad is only subordi- 
nate and ancillary to the general pur- 
pose of the corporation owning it. 
Great Northern R. Co. v. Tahourdin, 
13 Q. B. D. 320. (3) The burden is on 
the company to show that the judg- 
ment falls into one or the other of the 
two classes of cases specified by the 
statute, in order to entitle it to pro- 
tection thereunder. In re Manchester, 
etesy RCo y5b189 7d Ch y206rn0(4)0 In 
a case falling within the statute, the 
rolling stock and plant necessary for 
keeping up the working of the rail- 
road will not be interfered with. Ey- 
tou BG Denbigh, ete., R. Co., 38 L. J 


Liability of rolling stock of railroad | 


to attachment in general see Attach- 
ment § 357.. 

Unnecessary rolling 
equipment see infra § 749 

18. Covey v. Pittsburg, etc., R. Co., 
3 Philaw:CPa.), Lis. 

19. Carey v. Pittsburgh, etc. R. 
Co., 2 Oh. Dec. (Reprint) 85, 1 WestL 
Month 338. 

Excess fuel supply see infra § 749. 

20. Northern Pac. R. Co. v. Shim- 
mell, 6 Mont. 161, 9 P 889; Bachrach 
v. Huntingdon, etc., R., etc., Co., 286 
Pa. 325, 133 A 641. 

21. Connor v. Tennessee Cent. R. 
Co., 109 Fed. 931, 48 CCA 730, 54 LRA 
687. 


stock and 


22. Carey v. Pittsburgh, etc. R. 
Co., 2 Oh. Dec. (Reprint) 85, 1 WestL 
Month 338. 

23. Chapman vy. Pittsburg, etce., R. 
Co., 26 W. Va. 299. 

24. See supra § 748. 

25. Gardner v. Mobile, etc., R. Co., 
102 Ala. 635, 15 S 271, 48 AmSR 84. 
Benedict v. Heineberg, 43 Vt. 


27. Seasongood v. Miami Valley R. 
Co., 8 Oh. Dec. (Reprint) 739, 9 CincL 


39 Pa.’ 337, 80 AmD 526; In re Ogilvie, 
Tf Ri 7.-Cb 174; Gardner v. London, 
Cte eR Cos kes ’R. 2 Ch. 385; In re 
Calne R. Co., L. R. 9 Eq. 658; In re 
Hull, ete., R. a b. RR. 2 Bay 262suRe 
Bristol, etc., R.1Co.,.:20 Le DY Rep. IN, 


28. Boston, etc., R. Co. v. Gilmore, 
387 N. H. 410, 72 AmD 336; Coe v. Co- 
lumbus, ete., R. Co., 10 Oh. St. Saget: 
AmD 518; Carey v. Pittsburgh, etc., 
Hp tCosve Oh. Dec. (Reprint) 85, 1 West 
LMonth 338; Bowen v. Brecon, etc., 
Ry Cone 1 Eq. 541; Russell v. 
East Anglian ye Co. MacN. & G. 104, 
49 EngCh 80, 42 Reprint 201. 

29. Louisville, ete., R. Co. wv. Noel, 
15 KyL 493. 

[a] Coal in the yards of a railroad 
company may be levied on and sold on 
execution against the company if 
there is left an abundant amount nec- 
essary to keep the company’s trains 
running and supply all demands for 
operating the road, until a sufficient 
supply can be obtained elsewhere. 
Pouiewiltes etc., R. Co. v. Noel, 15 KyL 

30. Carey v. Pittsburgh, etc., R. 
Co., 2 Oh. Dec. (Reprint) 85, 1 WestL 
Month 338; Plymouth R. Co. v. Col- 
well, 39 Pa. 337, 80 AmD 526. 

[a] Canal basin is not a legitimate 
incident to a railroad having no au- 
thorized canal connection, and is not 
protected from levy and sale on exe- 
cution against the company. Plym- 
outh R. Co. v. Colwell, 39 Pa. 337, 80 
AmD 526. , 

31. Seasongood v. Miami Valley R. 
Co., 8 Oh. Dec. (Reprint) 739, 9 CincL 
Bul 256. 

32. Seasongood v. Miami Valley R. 
Co., supra. 

Levy upon, and rule of, entire prop- 
erty of railroad company see supra § 
748. 

33. Palmer v. Forbes, 23 Ill. 301. 

34. Dunham vy. Isett, 15 Iowa 284. 

35. Dunham v. Isett, supra 

36. Assessment of railroad prop- 
erty for local improvements see Mu- 
nicipal Corporations §§ 2888-2900. 

General judgment against railroad 
company for local assessment see Mu- 
nicipal Corporations § 3585. 

87. Ala.——-Nashville, ete., R. Co. v. 
Boaz, 2loo Ala. 66%, L06S 192°) Ala= 
bama City v. Alabama Power Co., 213 
Ala. 644, 106 S 39; Decatur v. South- 
ern R. Co., 187 Ala. 364, 65 S 536; 
Decatur v. Southern R. Co., 183 Ala: 
531, 62 S 855, 48 LRANS 281. : 

Ark.—Kansas City, etc., R. Co. v. 
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for the view that land used for railroad purposes 
may be sold subject to an easement of right of 
way.’8 Other property of a railroad company, how- 
ever, not essential to the operation of its road, may 
be subjected to sale in the same manner as property 
of private persons;*° but this rule does not author- 
ize the segregation and sale of such part of land 
used for a right of way as is not actually occupied 
by tracks,*® for the railroad company cannot arbi- 
trarily be confined to just enough land for running 
its trains.41 

[§ 752] 17. “Scheme of Arrangement” with Cred- 
itors. In England*? and Canada** statutes have 
been enacted providing for the making by railroad 
companies of agreements, termed “schemes of ar- 
rangement,” with their creditors, and for the judi- 
cial confirmation of such agreements and their en- 
rollment. 

Stay of actions. Upon the filing of a scheme of 
arrangement the court has power to restrain eredi- 
tors from proceeding with any action or-suit against 

*the company pending disposition of the scheme,** 
but such power will be exercised only when the court 
is satisfied that the scheme makes proper provision 
for the payment of debts,*® and not where, in the 
judgment of the courts, the action should be allowed 
to proceed.*® Such power exists, however, only dur- 
ing the time between the filing of the scheme of ar- 
rangement and its enrollment,*’ and after enroll- 
ment the court has no jurisdiction to make a re- 


‘ straining order except upon the bringing of an or- 


dinary bill in equity.*§ 
Stay of process. After publication of a notice 
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of the filing of a scheme of arrangement, ercditors 
of the company are not entitled, without first ob- 
taining leave of the court, to issue execution et oth- 
er process.*® A motion for such leave must be made 
in that branch of the court in which the scheme was 
sanctioned.°® Such suspension of the right to issue 
process does not apply after the enrollment of a 
scheme.®? 

Assent of creditors. A scheme of arrangement is 
binding upon creditors who have assented to it or 
who, as members of a class, have, under the statute, 
become bound by the assent of the requisite major- 
ity thereof;°? but it is not binding upon those who 
have not so assented thereto,®* nor, on the other 
hand, are they entitled to any additional rights 
thereunder.°* Such assent must be given in writ- 
ing.°° 

Confirmation.. In general, a scheme of arrange- 
ment should be confirmed where it is reasonable and 
honest, and does not in any way exceed the powers 
afforded by the statute or deprive the creditors of 
any legal rights, but is likely to benefit all the par- 
ties, and where no sufficient objection to it has been 
established.°® It should not be confirmed where 
opposed upon reasonable grounds, having regard to 
the interests of the objectors,*? nor where it does not 
accord equitable treatment to all creditors.°8 <A 
scheme which purports to discharge the claims of 
all creditors whether they assent or not will not be 
confirmed,°®® unless they do in fact assent thereto.®° 
The court cannot sanction a scheme which gives to 
the holders of debenture stock the right to vote like 
stockholders.°t Confirmation will be refused where 


ne 


Siloam Springs Waterworks Impr. 
Dist. No. 1, 68 Ark..376, 59 SW 248. 

Iowa.—Minneapolis, ete., R. Co. v. 
Lindquist, 119 Iowa 144, 93 NW 103. 

Mass.—Boston vy. Boston, etc., R. 
€o., 170 Maiss. 95, 49 NE 95. 

Mich.—Detroit, etc., R. Co. v. Grand 
Rapids, 106 Mich. 13, 68 NW 1007, 58 
AmSR 466, 28 LRA 793; Lake Shore, 
etc., R. Co. v. Grand Rapids, 102 Mich. 
374, 60 NW 767, 29 LRA 195. 

But see Chicago, etc., R. Co. v. Elm- 
hurst, 165 Ill. 148, 46 NE 437 (holding 
that, under a general statute provid- 
ing for the sale of lands to satisfy 
delinquent. special assessments in the 
same manner as for state and county 
taxes, and a statute recognizing the 
right to enforce general taxes against 
a railroad right of way, such right of 
way may be sold to satisfy a special 
assessment); Chicago, etc., R. Co. v. 
Poland, 54 Mont. 497, 172 P 541 (dic- 
tum, that, where property can law- 
fully be assessed, there is nothing in 
the fact that it is occupied by a rail- 
read which would necessarily pre- 
vent its sale upon failure to pay the 
assessment). 

{a] Terminal property of a rail- 
road company, consisting of a freight 
house, -roadbed, and right of way, can- 
not be sold, for nonpayment of as- 
sessments thereon for local improve- 
ments. Lake Shore, etc, R. Co. Vv. 
Grand Rapids, 102 Mich. 374, 60 NW 
(67, 29: LRA 195. 

38. Fox v. Workman, 155 Cal. 201, 
100 P 246 (semble); San Pedro, etc., 
Ri Co..v. Pillsbury, 26. Caly A. 675,139 
P 669, 671.- See South Fork v. Penn- 
sylvania R. Co., 251 Pa. 261, 96 A 710; 
Philadelphia v. Philadelphia, etc., R. 
Co., 177 Pa. 292, 35 A 610, 34 LRA 564 
(both apparently supporting the rule 
stated in the text). But see Wilson 
vy. Pacific Electric R. Co., 176 Cal. 
248, 168 P 128 (to same effect); South- 
ern California R. Co. v. WorEman, 146 
Gai. 80, 79 P 586, 82 P 79, 2 AnnCas 
583 (where it was said that a part of 


a railroad right of way cannot be 
sold for a local assessment). 

39. Minneapolis, etc., R. Co. v. 
Lindquist, 119 Iowa 144, 93 NW 103; 
Philadelphia v. Philadelphia, etc., : 
Co., 177 Pa. 292, 35 A 610, 34 LRA 564; 
Philadelphia v. Philadelphia, ete., R. 
Co., 1 Pa. Super. 286, 38 WklyNC 15. 

490. Wilson v. Pacific Electric R. 
Co). 17 62Cal 248 S68 = Peas: } 

41. Wilson v. Pacific Electric R. 
supra. 

. Railway Companies Act (1867) 
§§ 8-22. 
Railway Act (1908) §§ 285- 
289; Acts Nova Scotia (1874) ¢ 104. 
fa] Within power of provincial 
legislature.—Act (1874) c 10, relative 
to schemes of arrangement between 
railroad companies and their credi- 
tors, was within the legislative au- 
thority of the legislature of Nova 
Scotia, as against the objection that 
it deait with bankrupts and insol- 
vency. Re Windsor, etc., R. Co., 16 N. 
S82 eo Canty Casa 03.6 (eee Onur 
Murdoch vy. Windsor, ete. R. Co., 
Russ. -Eq. Dec. CN. S.) 137, 3 Cartwr. 
Cas. 368. 

44. In re Cambrian R. Co., L. R. 3 
Ch. 278; Devas v. East India, etc., 
Dock Co., 58 L. J. Ch. 522; Robertson 


v. Wrexham, etc, R. Co., 17 Wkly. 
Rep. 137. 

45. In re Cambrian R. Co., L. R. 3 
Ch. 278. 

46. In re Atlantic, etc, R. Co., 9 
Can. Exch. 283. 

47. In re Potteries, etc., R. Co., L. 
eS aehevers 

48. In re Potteries, etc., R. Co., su- 
pra. 

49. In re Devon, etc., R. Co., L. R. 
6 Eq. 610. 

50. Christ Church v. East, etc., 


Junction R. Co., 17 Wkly. Rep. 819. 
51. In re Potteries, ete; RevCor k: 
Rb C beens ; 
52. In re Potteries, etc., R. Co., su- 
pra; In-re Cambrian RiiCoyek: Re $ 
Ch. 278. See In re East, etc., Junction 


R. Co., L. R. 8 Eq. 87 (holding that, 
after a scheme of arrangement has 
been assented to in writing by three 
fourths in .value of the debenture 
holders, although dissenting deben- 
ture holders are entitled to’ appear 
and oppose the scheme, the scheme is 
binding upon the minority unless it 
can be shown that the vote of the ma- 
jority was obtained by fraud). 

[a] Although debenture holder has 
obtained judgment before the filing of 
the scheme, he still remains a deben- 
ture holder for the purposes thereof, 
and is therefore bound by the scheme 
when assented to by three fourths in 
value of the holders of the company’s 
debentures, and after enrollment of 
the scheme will be restrained from 
taking any further steps to enforce 
his judgment. In re Potteries, etce., 
RivCon i: Rb 1€hs iG. 

53. Stevens v. Mid-Hants R: Co., 
L. R. 8 Ch. 1064; In re Hast, etc., 
Junction R. Co., L. R: 8 Eq. 87; In re 
Bristol, ete., R. Co., ; 


Co., 9 Can. Exch. 386. 

54. Stevens v. Mid-Hants R. Co., L. 
R. 8 Ch. 1064. 

55. Re Cambrian R. Co., 24 L. 1. 
Rep. N. S. 417. 

56. In re East, ete., India Dock Co., 
44°Ch. D. '3'8);. In) recinish, \ete:, RCo. 
Ir. R. 3 Eq. 190. See Re Teign Val- 
ley Re Cospiiaiiaats RepiuNeesoeeols> 
In re Great Northern R. Co., 9 Can. 
Exch. 327 (both apparently applying 
the rule). 

57. In re Letterkenny R. Co., Ir. R. 
4 Hq. 538; Re Somerset, ete., R. Co., 
21 L. T. Rep. N. S. 656. 

58. In re Baie des Chaleurs R. Co., 
9 Can. Exch. 386. 


59. In re Baie des Chaleurs R. Co., 
supra. 
60. In re Neath, etc., R. Co., [1892] 


1 Ch, 349 WafiiGin a. d..Ch. ive lominare 
Bristol, ete., R. Co., L. R. 6 Eq. 448. 
61.: Re Stafford, ete., R. Co., 41 TL. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the railroad is in the possession of trustees for the 
bondholders and not of the proponents of the 
scheme.°* Where a scheme is conditional upon a 
sale of the railroad property, it should not be con- 
firmed pending the passage of an act authorizing 
such sale.** 

Enrollment of a scheme of arrangement termi- 
nates any right to a rehearing of the application for 
confirmation ;°* and the lapse of an unreasonable 
time after enrollment disentitles an objector to an 
extension of the time for appealing from the order 
of confirmation.®® 

[§ 753] B. Foreclosure of Liens and Mortgages* 
—l. Right to Foreclose—a. In General. Except in 
so far as it may be regulated by special statute,®® 
the right to foreclose a railroad lien or a railroad 
mortgage®’ is ordinarily governed by the rules ap- 
plicable to the foreclosure of liens*® or mortgages 
generally.°® Accordingly, a mortgage or trust deed 
may be foreclosed upon the railroad’s failure to pay 
at the maturity of the debt.7° If the right to fore- 
close exists, the motive of the bondholder in pur- 
chasing the bonds and foreclosing is immaterial ;74 
and where a railroad mortgage is indivisible, there 
deeehe 777 i 


62. In re Atlantic, 


etce Rae Osnee 
Can. Exch. 4138. 71. 
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Default in payment of principal or 
interest see infra § 754. 
McFadden v. Mays’ 
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can be but one foreclosure.7? The prior foreclosure 
of a mortgage of railroad property securing railroad 
bonds also collaterally secured by trust deeds given 


by various parties is not a prerequisite to the fore- 


closure of such trust deeds, where it would be use- 
less and nothing would be realized therefrom.7? 

[§ 754] b. Default in Payment of Principal or 
Interest. In accordance with the rules appertain- 
ing to the foreclosure of mortgages generally,’* upon 
the mortgagee’s compliance with its provisions,’® a 
mortgage given to secure the payment of railroad 
bonds and interest coupons may ordinarily be fore- 
closed immediately on default in the payment of any 
instaliment of principal or interest,“® to the extent 
of the installments which are due and unpaid,** es- 
pecially where, by the terms of the mortgage, pro- 
ceedings for the collection of interest by ordinary 
judgment and execution at law is forbidden,’® and 
although, the mortgage fails to provide expressly 
therefor.’® This right immediately to institute fore- 
closure proceedings for the payment of interest is 
not affected by provisions in the mortgage for cu- 
mulative remedies.°® Where the railroad company 
is hopelessly insolvent, a railroad mortgage may 
consider the principal due, such pro- 


i é vision does not affect the right to col- 
Landing, | lect the interest, and although the 


63. .Re Eastern, etc., R. Co., 67 L. 
Mihep.N. S..711. 


> 64. In re Devon, etc., R. Co., L. R. 
6 Eq. 615. 

65. Atlantic, etc., R. Co. v. North 
| ees Banking Co., 13 Can. Exch. 
127. : 

66. See statutory provisions; and 


cases infra this note. 

_ [a] Retroactive statute.—Pub. L. 
(1857) ec 57, providing for the fore- 
closure of valid mortgages ‘whenever 
any railroad company shall have 
mortgaged its franchise,’ was in- 
tended to reach all this class of con- 
veyances, and the words used are suf- 
ficiently retroactive to apply to mort- 
gages. executed before its passage. 
Kennebeg, etc., R. Co. v. Portland, ete., 
R. Co., 59 Me. 9 [app dism 14 Wall. 
(CU. S.) 23, 20 L. ed. 850). 

{b]. Person furnishing labor to 
subcontractor may enforce his lien di- 
rectly against the railroad under Act 
Febr. 18, 1879, Rev. St. appendix p 4 
S71: Austin, ‘etc.; R. Co. v.) Daniels; 
62 Tex. 70. 

67. See cases infra this note and 
section. 

[a] Pending action to dissolve cor- 
poration, in which a temporary re- 
ceiver has been appointed, an action 
may be brought by leave of court to 
foreclose a mortgage on the property 
and franchises of the corporation. 
Herring v. New York, etc., R. Co., 105 
ne Y. 340, 12 NE 763, 19 AbbNCas 
340. 

[b] Waiver.—The right of major- 
ity bondholders to waive defaults is 
limited by the terms of the mortgage. 
Hollister y. Stewart, 111 N. Y. 644, 
19 NE 782. 

. 68. Foreclosure of: 
Liens generally see Liens § 63 et seq. 
Mechanics’ liens see Mechanics’ Liens 

§ 501 et seq. 

69. See Mortgages § 1017 et seq. 

70. Meissner y. Ogden, etc., R. Co., 
Gor Utah 1-233 P 569. 

fa] Illustration.—The holders of a 
railroad’s convertible improvement 
notes, secured as between the parties 
by a lien or mortgage on additional 

ond issued by the company pursuant 
o a trust agreement, under trust in- 
denture, on majority of the notes 
have a right to maintain an action to 
enforce their payments according to 
the terms of the contract. Meissner 
f Pei ete., R. Co, 65 Utah 1, 233 
569. . 


ete., R. Co., 49 N. J: Eq. 176, 22 A 932. 

Improper motive as defense see in- 
fra § 761 note 66. 

72. Gates v. Boston, etc., R. Co., 53 
Conn. 333, 5 A 695. 

73. Chicago, etec., Land Co. v. Peck, 
112 Ill. 408. 


74. See Mortgages §§ 1045, 1046. 
75. See case infra this note. 
[a] Demand.—A paper addressed 


to a railroad company reciting that 
payment of certain interest coupons 
of its bonds had been demanded and 
refused and that the hholders would 
look to the company for payment 
thereof is substantially a “demand in 
writing’? within the mortgage provi- 
sion. Pennsylvania Co. for Ins. on 
Lives, etc. v. Philadelphia, etc., R. Co., 
69 Fed. 482. 


76. Pennsylvania Co. for Ins. on 
Lives, ete, v. Philadelphia, etc., R. 
©o.,- supra: »Karmers’ laud 0. Co; \ v.. 


Chicago, etc., R. Co., 61 Fed. 543; Mer- 
eantile Trust Co. v. Chicago, etc., R. 
Co., 61 Fed. 372; Central Trust Co. 
Ve Lexas,..ete,, “Rs Conuas .meds S46r 
McFadden v. Mays’ Landing, ete., R. 
Co., 49 N. J. Eq. 176, 22 A 932; Central 
Trust Co. v. New York City, etc., R. 
Cor 533 PERU GN: oY). “5i3%s Vans Ben- 
thuysen v. Central New England, etc., 
Ee COOrat aL a NGOS a io 7 et L210 MV ENO NG 
York, etc., R. Co., 18 NYSt 732 {aff 14 
Daly 489, 15 NYSt 348]; Spring Brook 
R. Co. v. Lehigh Coal, ete., R. Co., 2 
LackLegN 258 [aff 181 Pa. 294, 37 A 


525]. 

{a] Sufficiency of tender.—A ten- 
der of interest, unless of interest due 
on all the bonds, is insufficient to. ar- 
rest an action by a bondholder suing 
on behalf of himself and others to 
foreclose a mortgage securing the 
bonds, for default in payment of in- 
terest thereon. Van Benthuysen v. 
Central New England, etc., R. Co., 17 
NYS 709. 

[b] hat mortgagee has failed to 
keep correct accounts is no ground for 
restraining him from proceeding on 
the mortgage, where there is no proof 
that the debt has been paid. Spring 
Brook R. Co. v. Lehigh Coal, etc., R. 
Co., 2 LackLegN (Pa.) 258. 

[c] Waiver.—Where a mortgage 
provided that, on default in the pay- 
ment of coupons for ninety days, the 
principal of the bonds should become 
due and payable at the option of the 
trustee, but that a majority of the 
bondholders might waive the right to 


*By HARRY ROSEN (§§ 758-782). 


bondholders might waive the right to 
consider the principal due, the default 
in the payment of interest is not 
thereby waived. Lyon v. New York, 
ete, R.-Co., 18, NYSti732) latha4aDaly 
489, 15 NYSt 348]. 

77. Uondon Credit Co. v. Arkansas 
Cent. R. Co., 15 Fed. 46, 5 MeCrary 23 
[app dism 128 U.S. 258, 9 SCt 107, 32 
L. ed. 448]; McFadden v. Mays’ Land- 
ing, etc., R..Co., 49 N. J. Ba. 176, 22) A: 
932; Long Island L. & T..Co. v. Long 
Island :City,) ete... Rz, Co.,.85 Apps Divs 
36, 82 NYS 644 [aff 178 N. Y. 588, 70 
NE 1102]; Central Trust Co. v. New 
YonkCity,. ete, Ri: Co., 3seiune GN. 
Y.) 518. Goodman v. Cincinnati, etc., 
Rj, Co. 2. -Disns (Oh; “iG waGholdanss 
that, where a deed of trust was given 
to secure the payment of principal 
and interest of certain railroad bonds, 
so much of the premises as is neces- 
sary may be sold to pay arrears of 
interest, although no part of the prin- 
cipal has become due). 

[a] Where no provision making 
principal due on default in the pay- 
ment of interest is contained in the 
mortgage, powers given by the mort- 
gage to the trustee after default for 
a stated period in the payment of in- 
terest, to take possession of the mort- 
gaged property and sell the same, and 
apply the proceeds to the payment of 
interest and principal, do not change 
the maturity of the principal so as to 
authorize a bondholder to foreclose 
for the entire debt on default in the 
payment of interest. McFadden v. 
Mays’ Landing, etc., R. Co., 49 N. J. 
Eg. 176, 22 A 932. 


78. Pennsylvania L. Ins., ete., Co. 
Vv. RUE IS UE ete., “Re Com'69 shed: 
79. Central Trust Co. v. Texas, etc., 


R. Co., 23 Fed. 846. 

80. See cases infra this note. 

[a] Power of entry and sale.—(1) 
Immediate right of foreclosure for the 
nonpayment of interest is not af- 
fected by a provision that in case of 
default in the payment of interest for 
a specified period the principal shall 
become due-and payable and the trus- 
tee be entitled to like possession with 
or without entry or foreclosure, and 
operate or sell the property (State 
Trust:Co. v. Kansas City, ete., R. Co., 
120 Fed. 398; Central Trust Co. v. 
Texas, etc., R. Co., 23 Fed. 846; Dow 
v. Memphis, ete., R. Co., 20 Fed. 260 
[rev on other grounds 120 U. S. 287, 
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sometimes be foreclosed before there has been any 
default.81| Where the mortgage provides that the 


principal shall become due for purposes of foreclo-. 


sure upon a default in interest continuing for a spec- 
ified time, the trustee may, upon the default contin- 
uing for such length of time, proceed to the col- 
lection of the whole amount of principal and inter- 
est by a bill in equity without a formal declaration 
of the maturity of such principal, unless the mort- 
gage so requires.*? 

Acceleration. Where it is so provided in the 
mortgage, the entire debt may become due with a 
consequent right of foreclosure upon default in the 
payment of interest,®* although such right may be 
waived;®* but where the statute authorizing the 
issuance of the mortgages definitely prohibits ma- 
turity before a fixed time, an acceleration clause in 
the mortgage is void.®® 

[§ 755] 2. Persons Entitled To Foreclose*®—a. 
In General. As in the case of mortgages generally,** 
the right to proceed for the foreclosure of a railroad 
mortgage is ordinarily in the legal holder of the 
mortgage, the mortgagee,** or trustee,®® or in the 
actual creditor, that is, the one who is the real and 
beneficial owner of the debt or obligation secured, 
and who is entitled to receive the money due.®® Sim- 
ilarly, the right to foreclose a mechanics’ lien®? is 
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in the holder of the legal title or beneficial interest.®? 
Following the rules applicable to pledges generally,°* 
a pledgee of railroad bonds has a sufficient benefi- 
cial interest to ask for a foreclosure of the mort-. 
gage,®* regardless of the wishes of the nominal mort- 
gagee.°> A guarantor of railroad mortgage bonds, 
who, by the express terms of the mortgage, is to be 
subrogated to all the rights of the mortgagees in re- 
spect of payments made by him, has a right to fore- - 
close for interest payments made by him,®® and this 


_ right cannot be denied on the ground that, as he 


would still remain bound on his guarantee, he would 
have the right to further foreclosures for future pay- 
ments.°? : 

§ 756] b. Trustee under Trust Deed.°® A trus- 
tee under a railroad mortgage is ordinarily the prop- 
er party to institute foreclosure proceedings for a 
breach of conditions in the mortgage,®® and in mak- 
ing a foreclosure a large discretion is vested in him,! 
and any limitations upon his power to institute fore- 
closure proceedings should be strictly construed.” 
But the bondholders, not’ being necessary parties to 
a foreclosure proceeding by a trustee,* cannot control 
the action of the trustee so long as he is not guilty of 
misconduct,* does not prove himself incompetent,°® 
or does not appear to have an adverse interest. A 
provision authorizing the trustee to refuse to insti- 


7 SCt 482, 30 L. ed. 595]; Alexander 
v. Iowa Cent. R. Co., 1 F. Cas. No. 166, 
3 Dill. 487; Long Island L. & T. Co. 
v. Long Island City, ete., R. Co., 85 
App. Div. 36, 82 NYS 644 [aff 178 N. Y. 
588, 70 NE 1102]; Central Trust Co. 
v. New York City, etc., R. Co., 33 
Hun (N. Y.) 513), (2) especially where 
the laws of the state in which the 
mortgaged property is situated for- 
bid sales under powers of such char- 
acter, out of court (Alexander v. Iowa 
Cent. R. Co., supra). 

81. MclIlhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705. 

[a] Thus, where a railroad com- 
pany alleged its insolvency and prayed 
for a sale of its property and the dis- 
tribution of its proceeds among its 
creditors, and a receiver was appoint- 
ed, and a mortgage creditor filed a 
eross bill asking foreclosure of the 
mortgages on both of which default 
in the payment of interest had been 
made, but the debt secured by the sec- 
ond only was due, both mortgages 
were properly foreclosed, although by 
its terms the first mortgage was not 
subject to foreclosure until default 
in-payment of the principal at maturi- 
ty. MclIlhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705. 

82. Morgan’s Louisiana, etc. R. 
ete.s Copnvctbexas Cent: R. Co.) 137 U: 
Sai, 11) SCt 61, 34 Lb. edy 625. 

83. Northampton Trust Co. v. 
Northampton Tract. Co., 270 Pa. 199, 
112 A 871. 

Acceleration in mortgage foreclo- 
sures generally see Mortgages §§ 1027, 
1028. 

84. 
. 13 NYSt 732 [aff 14 Daly 489, 15 

NYSt 348]. 

{a] What constitutes waiver.—The 
adoption of a scheme by the majority 
bondholders consented to by the trus- 
tee whereby the interest was reduced 
and anew mortgage executed amounts 
to a waiver of the right to consider 
the principal due by reason of a de- 
fault in the payment of interest. Ly- 
on v. New York, etc., R. Co., 13 NYSt 
732 [aff 14 Daly 489, 15 NYSt 348]. 

85. Howell v. Western R. Co., 94 
U. S. 463, 24 L. ed. 254. 

86. Mortgages generally see Mort- 
gages §§ 1093-1102. 

Corporate mortgages see Corpora- 
tions § 2739. 


Lyon v. New York, etc., R. Co., 


87. See Mortgages § 1093. 

88. Boston, ete. Air Line R. Co. 
v. Coffin, 50 Conn. 150. 

89. See infra § 756. 

90. Sinking Fund Comrs. v. North- 
ern Bank, 1 Mete. (Ky.) 174. 

[a] TIllustration.—The holders of 
railroad bonds which have been guar- 
anteed by a municipality to which a 
mortgage of the railroad property has 
been executed as indemnity are en- 
titled to foreclose such mortgage on 
default in payment of the bonds. 
Sinking Fund Comrs. v. Northern 
Bank, 1 Metc. (Ky.) 174. 

Right of bondholders to foreclose 
see infra § 757. 

91. See Mechanics’ Liens § 539. 

92. Matzewitz v. Wisconsin Cent. 
R. Co., 140 Wis. 643, 123 NW 121. 

[a] Assignor may sue where he 
assigned the claim only for collection 


purposes. Matzewitz v. Wisconsin 
Cent. R. Co., 140 Wis. 643, 123 NW 
121. 

93. See Pledges § 290. 


94. Sinking Fund Comrs. v. North- 
ern Bank, 1 Metc. (Ky.) 174; McCur- 
dy’s App., 65 Pa. 290; Royal Trust Co. 
v. Baie des Chaleurs R. Co., 13 Can. 
Exch, 1) \ F 

95. Sinking Fund Comrs. vy. North- 
ern Bank, 1 Metc. (Ky.) 174. 

96. Dows v. Chicago, etc., R. Co., 7 
F. Cas. No. 4,048 [aff 94 U. S. 444, 24 
L. ed. 207]. 


97. Dows v. Chicago, etc., R. Co., 
supra. 
98. Rights, duties, and liabilities 


of trustees see supra §§ 691-709. 

99. Mercantile Trust Co. v. Chica- 
go, ete., R. Co., 61 Fed. 372; Phillips 
v. Southern Div. Chesapeake, etc., R. 
Co., 110 Ky. 38, 60 SW 941, 22 KyL 
1530; Seibert v. Minneapolis, ete., R. 
Co., 52 Minn. 148, 53 NW 1134, 38 
AmSR 530, 20 LRA 535; Citizens Sav., 
etc., Co. v. Cincinnati, ete., Tract. Co., 
106 Oh. St. 577, 140 NE 380. 

[a] Although no specific authority 
is given in the mortgage, the trustee 
may nevertheless bring the action to 
foreclose. Citizens Sav., ete., Co. v. 
Cincinnati, ete., Tract. Co., 106 Oh. 
St. 577, 140 NE 380 (construing Gen. 
Code §§ 11806, 11244). 

1. Gates v. Boston, ete., Air-Line 
R. Co., 53 Conn. 333, 56°A°~ 695; Meisel 
v. Central Trust Co., 179 App. Div. 795, 
167 NYS 1438 [aff 223 N. Y. 589 mem, 


119 NE 1159 mem]; Farmers L. & T. 
oe v. New York, etc., R. Co., 94 NYS 


[a] Bondholder’s acquiescence in 
the act of a trustee bringing the suit 
for foreclosure, and acceptance of the 
benefit of judgment rendered, is tan- 
tamount to a ratification of trustee’s 
acts. Meisel v. Central Trust Co., 179 
App. Div. 795, 167. NYS 143 [affé 223, 
N. Y. 589 mem, 119 NE 1159 mem]. 

{b] That competing railroad had 
secured control of the mortgagor com- 
pany does not affect the right of a 
trustee to foreclose. Farmers’ L. & T. 
ee v. New York, etc., R. Co., 94 NYS 

pe of foreclosure see infra § 

2. Guaranty Trust, Cosi. 
5 dae. 
UrLSH 1872 LIMSCUD 12 Sh ni wed aaaliG= 
Farmers L. & T. Co. v. Chicago, ete., 
R. Co., 61 Fed. 543. 

3. See infra § 764. ' 

4. Investment Registry v. Chicago 
etc., R. Co., 213 Fed. 492 [app dism 
225 Fed. 1022, 140 CCA 663]; Phillips 
v. Southern Div. Chesapeake, etc., R. 
Rees 110 Ky. 33, 60 SW 941, 22 KyL 

fa] Bad faith nct shown.—That 
trustees under a deed of trust cover- 
ing the property of an electric rail- 
way applied for-a confirmation of a 
sale of the property in Illinois and 
also in Wisconsin, and after confirma- 
tion in Illinois had been denied they 
withdrew their application’ to confirm 
the Wisconsin sale, they were not dis- 
qualified to act for the bondholders in 
further foreclosure proceedings. In- 
vestment Registry v. Chicago, etc., 
Electric R. Co., 213 Fed. 492 [app 
dism 225 Fed. 1022, 140 CCA 663]. 

5. Phillips v. Southern Div., etce., 
eg 110 Ky. 33, 60 SW 941, 22 KyL 

6. Investment Registry v. Chicago, 
etc., Hlectric R. Co., 213 Fed. 492 
[app dism 225 Fed. 1022, 104 CCA 


663]; Phillips v. Southern Div., ete., 
ee 110 Ky. 33, 60 SW 941, 22 KyL 
[a] Disqualifying interest not 


shown.—(1) That a trustee under a 
deed of trust of the’property of an 
electric railway acquired certain of 
the latter’s bonds under a collateral 
trust indenture, and, having given its 
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tute foreclosure proceedings until property indemni- 
fied does not restrict or limit his rights in the mat- 
ter of instituting suit.7? Where a trustee’s title has 
become divested, he has no right to represent the 
bondholders in foreclosure proceedings;* and if a 
part of the trustees refuse to act, a foreclosure sult 
may be prosecuted by the remaining trustee or trus- 
tees,® and those refusing to act may be made de- 
fendants.1° So, where one of several trustees dies, 
the surviving trustee or trustees may maintain the 


suit,4+ and although a suit commenced by several- 


trustees does not abate on the death of one,!? it must 
be postponed until the vacancy is filled.13 

Request of bondholders. Frequently the mortgage 
or trust deed contains provisions making the trus- 


tees’ right to foreclose dependent upon a request. 


by a specified number or percentage of the bond- 
holders,1* yet, where the mortgagor is permitted to 
remain in possession, the trustee’s right of foreclo- 
sure for an unpaid installment of principal or inter- 
est is not affected by a further provision that, on 
default in the payment of interest for a specified 
time, it should be the duty of the trustee to enforce 
the rights of the bondholders upon the request of a 
specified number’ or percentage of the bondholders, 
aithough such request has not been made,!® as such 
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request is necessary only where the trustee wishes to 
proceed to foreclose or take possession without the 
intervention of any court,!® or where the bondhold- 
ers wish to coerce the trustee to proceed by a fore- 
closure action.1’ So a provision authorizing a ma- 
jority of the bondholders on default to notify the . 
trustee to take no further steps to sell the property - 
until another default refers merely to a summary 
sale by the trustee alone, and a suit to foreclose may 
be maintained notwithstanding the opposition of the 
ee 

[§ 757] ce. Bondholders.t® Bondholders ordinari- 
ly may proceed against the mortgaged property only 
through the trustee,?° and a provision in a railroad 
mortgage that thére shall be a request by a certain 
number or percentage of the bondholders to the 
trustee to institute the foreclosure proceedings be- 
fore a bondholder may institute a foreclosure suit 
should be strictly complied with,?1 unless it appears 
that such compliance is impossible?? or that the 
trustees’ interests are antagonistic.2* Nevertheless, 
foreclosure proceedings may be instituted by a bond- 
holder, or any other. beneficiary, for himself and 
others where the trustee unreasonably neglects 
or refuses to do so,?* or where the trustees are. 


assent to a reorganization plan, re- 
signed its trust under the: indenture, 
did not disqualify it to act as trustee 
under the deed. Investment Registry 
v. Chicago, ete., Electric R. Co., 213 
Fed. 492 [app dism 225 Fed. 1022, 140 
CCA 663]. (2) That the president of 
a corporate trustee under a deed of 
trust covering the Wisconsin property 
of an electric railway owned stock in 
another corporation which owned one 
hundred and thirty-five bonds of the 
railway, and that he had also agreed 
to sell to the reorganization commit-’ 
tee of the Illinois company represent- 
ing the Illinois portion of the road, 
another railroad, subject to the “ap- 
proval by the Illinois court or its re- 
ceiver,’ did not disqualify the corpo- 
rate trustee to act as such. Invest- 
ment Registry v. Chicago, etc., Elec- 
tric R. Co., supra. 

7. Phillips v. Southern Div. Chesa- 
peake, etc., R. Co., 110 Ky. 33, 60 SW 
941, 22 Kyl 1530. 

8. Barnes v. Chicago, etc., R. Co., 
122 U. S. 1; 7 SCt 1043, 30 L. ed. 1128. 

9. Phillips v. Southern Div. Ches- 
apeake, etc., R. Co., 110 Ky. 33, 60 SW 
941, 22 Kyl 1530. 

10. Phillips v. Southern Div. Ches- 
apeake, etc., R. Co., supra. - 

Li. Phillips v. Southern Div. Ches- 
apeake, etc., R. Co., supra. But see 
Shaw v. Norfolk County R. Co., 5 Gray 
(Mass.) 162 (suggesting that a suc- 


cessor to the deceased trustee must} 


be appointed before the trustees could 
act). 

12. See Abatement and Revival § 
261 note 15. 

13. Shaw v. Norfolk County R. Co., 
5 Gray (Mass.) 162. 

14. Seibert v. Minneapolis, ete., R. 
Co., 52 Minn. 148, 58 NW 1134, 38 "Am 
SR’ 530, 20 LRA 535; Farmers L. & T. 
Co. v. New York, etc., Re Cosme oonNe 
Y. 410, 44 NE 1043, 55 AmSR 689, 34 
LRA 76. See also 94 NYS 928 (same 
case on new trial where court inter- 
prets opinion). 

[a] Request held insufficient.— 
Farmers L. & T. Co. v. New York, etc., 
R. Co., 150 N. Y. 410, 44 NE 1043. See 
94 NYS 928 (same case on new trial 
where court held request sufficient). 

15. Farmers’ L. & T. Co. v. Chica- 
go, etc., R. Co., 61 Fed. 543; Mercan- 
tile Trust Co. v. Chicago, ete., R. 
61 Fed. 272; Farmers’ L. & T. Co. v. 
Chicago, etc., R. Co., 27 Fed. 146; Dow 
v. Memphis, "ete., R. Co., 20 Fed. 260; 
London Credit Co. v. Arkansas Cent. 


R. Co., 15 Fed. 46, 5 McCrary 23 [rev 
on other grounds 120 U. S. 287, 7 SCt 
482, 30 L. ed. 595]; First Nat. F. Ins. 
Co. v. Salisbury, 130 Mass. 303; Long 
Island L. & T. Co. v. Long Island 
City, etc., R. Co., 85 App. Div. 36, 82 
NYS 644 [aff 178 N. Y. 588 mem, 70 
NE 1102 mem]. 

[a] Trustee’s right to foreclose in 
its discretion is not dependent on the 
request of the bondholders, where the 
mortgage authorizes foreclosure by 
the trustee if default is made in the 
payment of interest, and authorizes a 
majority of the bondholders to re- 
quest foreclosure. Knickerbocker 
Trust Co. v. Oneonta, ete., R. Co., 116 
App. Div. 78, 101 NYS 241 [aff 188 N. 
Y. 38, 80 NE 568]. 

16. Morgan’s Louisiana, etc. R., 
ete, Covivi Texas Cent. Ry Coase 
Ss. 171, 11 SCt 61, 34 L. ed. 625. 

17. Farmers’ L. & T. Co. v. New 
York, ete., R. Co., 78 Hun 213, 28 NYS 
933 [rev on other grounds 150 N. Y. 
410, 44 NE 1043, 55 AmSR 689, 34 LRA 
16, 94 NYS 928]. 

18. Toler v. East Tennessee, etc., 
R. Co., 67 Fed. 168. 

19. Mortgages generally see Mort- 
gages § 1095. 

20. ‘Com. v. Susquehanna, etc., R. 
Co., 122 Pa. 306, 15 A 448, 1 LRA 225; 
Ritter v. Conshohocken R. Co., 11 Pa. 
Dist. 703. And see supra § 756. 

Bondholders’ right against unmort- 
gaged property see supra § 741. 

21. Cochran v. Pittsburgh, etc., R. 
Co., 150 Fed. 682; London Credit Co. 
v. Arkansas Cent. R. Co., 15 Fed. 46, 
5 McCrary 23 [app dism 128 U. S. 258, 
9 SCt 107, 32 L. ed. 448]; Emery v. 
New York, etc., R. Co., 9 Misc. 310, 30 
NYS 306; Jones v. Atlantic, etc., R. 
Co., 193 N. C. 590, 137 SE 706; Meiss- 
ner v. Ogden, etc., R. Co., 65 Utah 1, 
223eu Reboot 

[a]. Agreement by majority bond- 
holders not to request foreclosure.— 
So one who accepts bonds secured by 
a mortgage .providing that the same 
shall not be foreclosed without the 
request therefor by a majority of the 
bondholders thereunder cannot. re- 
strain the making of an agreement by 
such majority that they will not re- 
quest such foreclosure. Emery v. 
New York, etc., R. Co., 9 Misc. 310, 
30 NYS 306, 1131. 

{b] Bonds exchanged on unful- 
filled condition are outstanding with- 
in the provision of a trust indenture 
relative to the trustee’s right to ac- 


celerate the due date of the principal 
for default in interest on request of 
the holders of twenty-five per cent 
of the outstanding bonds. Meissner 
be A Aer etc., R. Co., 65 Utah 1, 233 

[ec] Assent to restriction.—One be- 
coming a bondholder under a trust 
deed expressly assents to a provision 
prohibiting bondholders from _ insti- 
tuting foreclosure. Jones v. Atlantic, 
etc., R.'Co.; 193 N.C. 590, 137) SE) 706: 

[d] Ratification by bondholder.— 
The filing and proving of more than 
the requisite number of bonds re- 
quired is a ratification of the trustee’s 
act of foreclosing without such re- 
quest. London Credit Co. v. Arkan- 
sas Cent. R. Co., 15 Fed. 46, 5 Mc- 
Crary 23 [app dism “128 U. S. 258, 9 
SCt 107, 32 L. ed. 448]. 

22. Cochran v. Pittsburgh, etc., R. 
Co., 150 Fed. 682 (demand on trustee 


unnecessary); Linder v. Hartwell R. 
Co., 73 Fed. 320. 
[a] Illustration.—A provision re- 


quiring the request of one fourth of 
the bondholders: under a_ railroad 
mortgage before foreciosure will not 
prevent foreclosure at the suit of a 
smaller number where more than. 
three fourths of the bonds are held 
by a party who is charged in the bill 
with having caused the default by 
misappropriating the earnings of the 
road. Linder v. Hartwell R. Co., 73 
Fed. 320. 

23. Cochran v. Pittsburgh, etc., R. 
Co., 150 Fed. 682; Mercantile Trust 
Co. v. Lamoille Valley R. Co., 17 F. 
Cas. No. 9,432, 16 Blatchf. 324. 

24. U. S.—Lowenthal v. Georgia 
Coast, etes, -cR.) (\Co. 2.233) abedsel-On0. 
Beekman v. Hudson River West Shore 
R. Co., 35 Fed. 3; Farmers’ L. & T. Co. 
v. Chicago, ete., R. Co., 27 Fed. 146; 
Alexander v. Iowa Cent. R. Co., 1 EF. 
Cas. No. 166, 3 Dill. 487. 

Ky.—Phillips v. Southern Div. 
Chesapeake, etc., R. Co., 110 Ky. 33, 
60 SW 941, 22 KyL 1530. 

Minn.—Seibert v. Minneapolis, etc., 
R. Co., 52 Minn. 148, 53 NW 1184, 38 
AmSR 530, 20 LRA 535. 

N. J.—McFadden v. Mays’ Landing, 
ae R. Co., 49 N. J. Eq. 176, 22 A 

N. Y.—Van Benthuysen v. Central 


New England, etc., R. Co, 17 NYS 
709. 
[a] Where trustees have refused 


to act regardless of indemnity, a 
foreclosure suit by a bondholder will 
not be dismissed because indemnity 


‘coupon? 
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dead.?®> Such a bill should ordinarily be filed against 
the company by one or more of the bondholders on 
behalf of themselves and all other bondholders simi- 
larly situated ;?° but, in the absence of any provision 
in the mortgage to the contrary, the default may be 
taken advantage of by the holder of a single bond or 
without the consent of the others.** If 
there are several successive mortgages, and complain- 
ants hold bonds secured by each mortgage, the bill 
may be filed on behalf of themselves and all the bond- 
holders under each mortgage.?® A power of sale 
given to a trustee, being only a cumulative remedy,*° 
does not deprive the bondholders of the right to fore- 
close.?? If complainants to a bill of foreclosure to 
which the trustee has been made defendant elect to 
dismiss the bill as to the trustee, the court has the 
diseretion to allow the trustee to file a bill for the ben- 
efit of all the bondholders.’ Where a trustee has 
properly instituted a foreclosure suit, a bondholder 
cannot prosecute an independent suit of foreclosure, 
but can only be heard for his individual rights by 
coming into the trustee’s pending suit,** and where 
some of the bondholders do not wish to foreclose, 
was not offered when a demand to 


foreclose was made. Lowenthal v. 
Georgia Coast, etc., R. Co., 233 Fed. 


1010. 
25. Galveston, etc., R. Co. v. Cowd- 
Rey, lal Wally (UN Si. 459) 120 “1. ed: 
26. New Orleans Pac. R. Co. v.|right to judicial remedies or 
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deemed stricti juris, but are to be rea- 
sonably construed in view of the na- 
ture of the security, and the interests 
of the bondholders as a class. 
v. Minneapolis, ete., R. Co., supra. 
The effect of such stipulation is not 
to divest the bondholders of their 


- 


they may be allowed to purchase the bonds of those 
desiring a foreclosure and pay all costs, and thereby 
stay the proceedings.** 

[§ 758] 3. Operation and Effect.°° Unless some 
statute intervenes,?® the foreclosure of a railroad 
mortgage will eut off all the rights and interests of 


the railroad company in the mortgaged property,** . 


and nothing will be left for the general creditors or 
stockholders except their interest in any surplus aft- 
er the mortgage is satisfied.?§ 

[§ 759] 4. Foreclosure without Action®*—a. Un- 
der Lien for Public Aid Granted. The foreclosure 
of a lien or mortgage on railroad property for pub- 
lie aid granted to it is usually regulated by the stat- 
ute under which such lien or mortgage is created.*° 
Under such statutes it is usually provided that, upon 
default or breach of the conditions under which the 
aid was granted, the proper officers may enter and 
sell the road in the prescribed manner,*+ although a 
court of equity may interfere to restrain a sale of 
the railroad property where a sale under the eireum- 
stances would be inequitable.42 But under such 
statutes a sale cannot be made without preserving a 
the act of Jan. 16, 1855); State v. Mc- 
Kay, 43 Mo. 594 (construing the act 
of Febr. 19, 1866); In re Answers to 
Questions, 37 Mo. 129 (construing the 
act of April 8, 1865). 

[b] Under Florida statute (1) the 
trustees of the internal improvement 


fund of the state having sold certain 
railroads for the purpose of taking 


Seibert 
(3) 


to oust 


[§§ 757-759 — 


Parker, 143 U. S. 42, 12 SCt 364, 36 L. 
ed. 66; Galveston, etc., R. Co. v. Cowd- 
rey, 1i Wall. (U. S.) 459, 20 L. ed. 199; 
Mason v. York, etc., R. Co., 52 Me. 
McFadden v. Mays’ Landing, etc., 
V4 INS Blas 276) 5227 AS03825 
Wright v. Ohio, ete., R. Co., 1 Disn. 
465, “12 Oh. Dec. (Reprint) Hasse 

[a] Where default has been made 
only on bonds of complainant, an 
averment to this effect is unnecessary. 
McFadden v. Mays’ Landing, etc., R. 
Co., 49 N. J. Eq. 176, 22 A 932. 

27. Chicago, ete: ) R.° Co. 'v. ) Fos- 
qick wl06) U.S. 415 a SCt 1027 9a ed: 
47; California Safe Deposit, ete., Co. 
v. Sierra Valleys R. Co., 158 Cal. 690, 
112 P 274, AnnCas1912A 729; Louis- 
ville, etc., R. Co. v. Schmidt, 52 SW 
835, 21 KyL 556; Seibert v. Minne- 
apolis, etc., R. Co., 52 Minn. 148, 53 
NW 1134, 38 AmSR 530, 20 LRA 535. 

fa] Construction.—A provision of 
a railroad mortgage that on default 
in the payment of any bond or in- 
terest coupon, continuing for six 
months after demand and presenta- 
tion for payment, the whole principal 
sum should, at the option of the hold- 
ers of a majority in interest of the 
bonds then outstanding, or at the op- 
tion of the trustee, forthwith become 
due and the lien foreclosed, did not 
prevent the holder of detached inter- 
est coupons from collecting the same 
by foreclosing the mortgage. Cali- 
fornia Safe Deposit, etc., Co. v. Sierra 
Valleys R. Co., 158 Cal. 690, 112 P 
274, AnnCas1912A 729. 

[b] Stipulation limiting right of 
bondholder.—(1) The bondholders 
may agree among themselves on what 
conditions the right to foreclose may 
be exercised by an individual bonda- 
holder, and a provision in the mort- 
gage that no proceedings in law or 
equity shall be taken by any bond- 
holder secured thereby to foreclose 
the equity of redemption independent- 
ly of the trustee, until after the re- 
fusal of the trustee to comply with a 
requisition first made on him by the 
holders of a certain percentage of 
the bonds secured by such mortgage, 
is reasonable and valid. Seibert v. 
Minneapolis, etc., R. Co., 52 Minn. 148, 
53 NW 1134, 38 AmSR 530, 20 LRA 
535. (2) Such provisions are to be 


the courts of their jurisdiction, but is 
merely the imposition of certain con- 
ditions on themselves m respect of the 
exercise of that right. Seibert v. 
Minneapolis, etc., R. Co., supra. 

Improper motive as defense to fore- 
closure see infra § 761 note 66. 

28. pbouisville,. sete. Re) (Conny 
Schmidt, 52 SW 835, 21 KyL 556; Mc- 
Fadden v. Mays’ Landing, etc., R. Co., 


49 N. J. Eq. 176, 22 A 932. 
29. Galveston, ete., R. Co. v. Cowd- 
rey, 11 Wall. (U. S.) 459, 20 L. ed. 199. 


30. See infra § 760. 

31. Alexander v. Iowa Cent. R. Co., 
1 F. Cas. No.-166, 3 Dill. 487; Baton, 
ete. Be HCO.evV pe Elon 22.0) Inca Abie 
Louisville, etc., R. Co. v. Schmidt, 52 
SW 835, 21 KyL 556. 

32. Alexander v. Iowa Cent. R. Co., 
1 F. Cas. No. 166, 3 Dill. 487. 

33. Stern v. Wisconsin, Cent. R. 
Co., 22 F. Cas. No. 13,378, 8 Reporter 
488, 1 Fed. 555. 

Intervention and new parties see 
infra § 766. 

34. ae eet v. Troy, etc., R..Co. 
48 Hun 420, 1 NYS 243 [aff 121° N. Y. 
649, 24 NE 1091). 

35. Foreclosure of mortgages gen- 
erally see Mortgages §§ 1111-1117. 

36. See statutory provisions. 

37. Vatable v. New York, etc., 
Co., 96 N. Y. 49 [rev 11 AbbNCas ar 

38. Vatable v. New York, ete, R. 
Co., supra. 

39. Mortgages generally see Mort- 
gages §§ 1200-1503. 

40. See statutory provisions; cases 
infra this note and section. 

[a] Statute declaring railroad 
property forfeited to the state by rea- 
son of the company’s default in the 
payment of interest is unconstitution- 
al in that the question whether there 
has been a forfeiture under the prior 
Railroad Aid Act is one for judicial 
determination. Perry v. Clinten, etc.,; 
Re'Co., JA TRebs (la. 482: 

41. See statutory provisions; 
cases infra this note. 

[a] Particular statutes construed. 
—Johnson v. Atlantic, ete., Transit 
Co., 156 U. S. 618, 15 SCt 520,.39 L. ed. 
556 (construing the Florida act of 
Jan. 8, 1853); State v. Jacksonville, 
ete., R. Co., 16 Fla. 708 (construing 


and 


up a state indebtedness with the pur- 
chase money, and such purchase 
money not being thereafter paid, any 
of the bonds of the state sought to be: 
canceled remaining in the hands of a 
purchaser are under the control of 
the trustees rather than the holder. 
Littlefield v. Bloxham, 117 U. S. 419, 
6) SCt 793,229) ed. 930. 12). A hold- 


‘er of railroad bonds guaranteed by 


the trustees of the internal improve- 
ment fund could not proceed directly 
to enforce the statutory lien on the 
railroad, but he must induce the trus- 
tees to act in the mode pointed out 
by statute. Florida v. Anderson, 91 
UWS) 6671.23) eed. .290.0inc3) Where 
the principal or interest on bonds be- 
came due and was unpaid, and the 
trustees of the internal improvement 
fund who had guaranteed the bonds 
of the railroad company had not the 
means to pay, it was their absolute 
duty to proceed against the property. 
Florida v. Anderson, supra. (4) The 


holders of railroad bonds Which had.- 


been guaranteed by the trustees of 
the internal improvement fund could, 
by mandamus, compel the trustees to 
act for the sale of the road in the 
mode pointed out by the _ statute. 
Florida v. Anderson, supra. 

{c] Conditions of purchase.—WNei- 
ther under the act of Aug. 15, 1870, 
nor under the joint resolution of May 
18, 1871, could the governor of Texas, 
after a sale had been made to the 
state of Houston Tap, etc., Railroad, 


exact from a subsequent purchaser a . 


bond conditioned that the purchaser 
would keep such railroad in running 
order and that he would not remove or 
cause to be removed any of the iron 
from the track of such railroad or 
any of the rolling stock therefrom. 
sae v. Taylor, 68 Tex. 158, 4 SW 

42. Ralston v. Crittenden, 13 Fed. 
508, 3 McCrary 344. 

[a] Illustration.—The sale of a 
railroad for interest due the state, 
which interest amounts to less than 
the sum which the company must pay 
in order to discharge its liability to 
the state, will be enjoined. Ralston 
anes 13 Fed. 508, 3 McCrary 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lien upon all the property and franchises sold for the 
purchase money, if it is not paid at the time of the 
Balec | 

[§ 760] b. By Exercise of Power of Sale.*4 
Where so provided in the mortgage or deed of trust, 
the trustees may, when the conditions of the deed are 
broken, take possession and sell the mortgaged prop- 
erty in the manner and upon, the terms prescribed by 
the deed, without a foreclosure before the courts ;** 
and if they proceed to sell in the manner pre- 
seribed,*® after compliance with any conditions in 
the deed,** the sale will divest the title of the railroad 
company.*® If a power of sale is to be executed by 
the trustee on certain contingencies, he may be con- 
trolled, restrained, and directed by a court of equity 
at the suit of parties standing in the relation of ces- 
tuis que trust, the rule for his guidance being derived 
from the instrument itself.*° 

Necessity of exercise of power. Where the trust 
deed authorizes a trustee either to sell at public auc- 
tion or to proceed by suit to foreclose and to sell 
under the foreclosure decree, the trustee has dis- 
eretion as to which method shall be used,°® and such 
discretion is not subject to question by the bond- 
holders,®? or toreview by the court,®? merely be- 
cause another might have exercised the discretion in 
a manner different from that adopted by the trus- 
tee. As in the case of mortgages generally,®* fore- 
closure by the exercise of a power of sale is merely 
a cumulative remedy,°®* even though the mortgage 
or deed provides that a sale by the trustee shall 
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be the exclusive method of foreclosure.®® A mort- 
gage which authorizes the trustees to take posses- 
sion for the purpose of operation and also authoriz- 
es them to sell the property, on default in payment 
of principal or interest, has been construed to per- 
mit the trustees to take possession and to refuse to 
sell,°° or, after they have taken possession, to make 
a sale.°? 

[§ 761] 5. Defenses. The rules governing defens- 
es to the foreclosure of mortgages generally®* or- 
dinarily regulate the defenses to actions to foreclose 
railroad mortgages.2® It is a good defense to such 
an action that the defaulted bonds or coupons have 
been paid,°° that a prior suit of foreclosure is pend- 
ing,®! or that, because control of the railroad was 
acquired by a competing road which was behind the 
foreclosure as a bondholder, the company has mis- 
applied its earnings in order to bring about a de- 
fault.°? But it is not a good defense that the value 
of the railroad stock is abnormally depressed by 
unusual financial conditions,®* or by false reports 
and harassing suits by complainants,®* and ‘that 
there is good ground to anticipate a substantial en- 
hancement of the value;®*® nor is it a defehse that 
the foreclosure suit is actuated by improper mo- 
tives,°® as that complainants are bringing the suit 
in the interests of a rival company that it may pur- 
chase the railroad while the price is depressed,°? 
or that complainant, a purchaser of bonds, pur- 
chased them from, and at the request of, the lessee 
of the mortgaged railroad and-that he instituted 
is invalid. Guaranty Trust, ete., Co. 


43. In re Answers to Questions, 37] Washington County R. Co. v. Canadian 
Mo. 129 Colored Cotton Mills Co., 104 Me. 527, 
44. Foreclosure by exercise of | 72 A 491. 


power of sale in general see Mort- 
gages §§ 1341-1503. 

45... Brunswick, ete., -R:' Cow “Vv. 
Hughes, 52 Ga. 557; Mason v. York, 
etc., R. Co., 52 Me. 82; Child v. New 
MMOGK, NCUCH tt CO.,4) 129s) Mass.. L705 
Bradley v. Chester Valley R. Co., 36 
Pa. 141. 

[a] Appeal to courts for an ad- 
judication upon the claims and rights 
of the alleged bondholders by persons 
representing the railroad is a concur- 
rent right with that of a trustee with 
power of sale to decide in the first in- 
stance as to the right of the bondhold- 
ers to have the property sold to pay 
the bonds. Western Div. Western 
North Carolina R. Co. v. Drew, 29 F. 
Cas. No. 17,433, 3 Woods 674. 

[b] In Canada.—A railway which 
is subject to the legislation of the 
Dominion of Canada can, under provi- 
sions of the Dominion Railway Acts of 
1883 and 1888, be sold in a suit by the 
trustees for bondholders to enforce a 
mortgage on the railway company’s 
lands and franchises. Central On- 
tario RR. ‘Co..v.: Trusts, etc., Co., Ltd., 
[1905] A. C. 576. 

[ec] Temporary injunction re- 
straining the sale will be granted 
where grave doubt exists whether the 
bondholders in whose behalf the pow- 
er of sale is being exercised are bona 
fide holders. Western Div. Western 
North Carolina R. Co. v. Drew, 29 F. 
Cas. No. 17,433, 3 Woods 674. 

Enjoining exercise of power in 
mortgages generally see Mortgages § 
1353 et seq. 

46. Macon, ete., R. Co. v. Georgia 
R. Co., 63 Ga. 103;. Brunswick, etc., R. 
Co. v. Hughes, 52 Ga. 557. re 
_ [a] Sufficiency of possession re- 
quired before sale.—The requirement 
. that trustees under a trust deed of a 
railroad and lots owned by the rail- 
road company, but not a part of the 
railroad itself, take actual possession 
before a sale of the mortgaged prop- 
erty, is sufficiently met where the 


trustees are in actual possession and’ 


-operation of the railroad, whether in 
actual possession of the lots or not. 


[b] Notice and advertisement of 
sale.—Where a power of sale is to be 
exercised by a trustee in case of con- 
tinued default for sixty days after 
notice to the mortgagor of an inten- 
tion to sell, but not until the sale has 
been previously advertised for sixty 
days, the two periods are not syn- 
chronous, but successive; the term re- 
quired for the advertisement to run 
does not begin until the term of the 
prescribed notice has expired. Macon, 
ones R. ‘Co. v..Georgia R..Co., 63) Ga. 

[ec] A Michigan statute (Howell 
St. Annot. § 3351), authorizing the 
execution of mortgages by railroad 
companies with such power therein 
for sale as shall in the judgment of 
the board be found expedient, excepts 
railroad mortgages from the general 
statutes relating to foreclosure of real 
estate mortgages. Ten Hyck v. Pon- 
tiac, etc., R. Co., 114 Mich. 494, 72 NW 
362. 

47. Macon, etc., R. Co. v. Georgia 
R. Co.. 63 Ga. 103; Washington Coun- 
ty R..Co. v. Canadian Colored Cotton 
Mills Co., 104 Me. 527, 72 A 491. 

48. Brunswick, ete, R. Co. v. 
Hughes, 52 Ga. 557; Coe v. New Jer- 
sey Midland R. Co., 31 N. J. Eq. 105. 

49. Bradley v. Chester Valley R. 
Cor s6ePas 4d: 

50. Meisel v. New York. Cent. 
Trust Co., 179 App. Div. 795, 167 NYS 
143 [aff 223 Ni-Y. 589° mem; 119" NE 
1159 mem]. 

51.- Meisel v. New York Cent. Trust 
Co., supra. 

52. Meisel v. New York Cent. Trust 
Co., supra. 


53. See Mortgages § 1010. > 

54. Eaton, etc:, R. Co. v. Hunt, 20 
Ind. 457. 

55. Guaranty Trust, etce., Co. v 


Green Cove, etc., R. Co., 1389 U. S. 137, 
TP SCt 512,185 Lis ed: 116; 

{a] Provision which prohibits 
foreclosure and judicial sale, by pro- 
viding that the mode of sale by the 
trustee set forth in the deed shall be 
exclusive of all others, is an attempt 
to oust the courts of jurisdiction and 


v. Green Cove Springs, etc., R. Co., 139 
US. 137, 1) SCro 25-35: Ea edstd 6. 
56. Macon, etc., R. Co. v. Georgia 
R. Co., 63 Ga.' 103. 
57. Macon, etce., R. Co. v. Georgia 
KR. Co.,, supra. 


58. See Mortgages §§ 1529-1533. 
59. See cases infra this section. 
60. Chamberlain vy. Connecticut 


Cent. R. Co., 54 Conn. 472, 9 A 244. 

61. Mercantile Trust Co. v. Atlan- 
tic, ete., R. Co., 70 Fed. 518. 

[a] Thus, where the trustee in a 
second mortgage has begun suit for 
foreclosure, making the trustee in the 
first mortgage a party, and receivers 
of the road have been appointed and 
taken possession, a first mortgagee 
will not be permitted to bring an in- 
dependent suit for the foreclosure of 
that mortgage. Mercantile Trust Co. 
v. Atlantic, etc., R. Co., 70 Fed., 518. 

62. Farmers L. & T. Co. v. New 
York, etc., R. Co., 150 N. Y. 410, 44 NE 
1043, 55 AmSR 689, 34 LRA 76 [rev 78 
Hun 213, 28 NYS 933] (such defense 
is available to an intervening stock- 
holder). 

63. Toler v. East Tennessee, 
R. Co., 67 Fed. 168. 

64. Toler v. East Tennessee, 
R. Co., supra. 

65. Toler v. Hast Tennessee, 
ReCowsupra: 

66. Toler v. East Tennessee, etc., 
R.Co;, supra harmers Wine. (i Co. 
v. Green Bay, etc., R. Co., 6 Fed. 100, 
100 Biss. 203; Louisville, etc., R. Co. 
v. Schmidt, 52 SW 835, 21 KyL 556. 

[a] Fraud.—Where, upon default, 
a majority of the bondholders request 
the trustees to institute foreclosure 
proceedings, the mere fact that cer- 
tain bondholders, including the presi- 
dent of the road, retained counsel for 
the company for the purpose of pro- 
curing service of process in a genuine 
action to foreclose mortgages does not 
constitute a fraud as to second mort- 
gage bondholders who had at the time 
no knowledge-of such action. Farm- 
ers’ L. &-T. Co. v. Green Bay, etc., R. 
Co., 6 Fed. 100, 10 Biss. 208. 

67. Toler v. East Tennessee, etc., 
R. Co., 67 Fed. 168. 


ete, 
etc., 


etes, 
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foreclosure proceedings as a means of relieving the 
lessee from the inconvenience or loss arising from 
A defense cannot be 
founded on rights arising between the mortgagor 
and a third party,®® and a statutory remedy given 
to a state and affording a paramount lien for its 
indorsement of bonds cannot be set up as a defense 
by purchasers of the railroad in a contest between 
them and the holders of indorsed bonds secured also 
by the corporation’s mortgage.’*° Neither a railroad 
company,'+ its stockholders,?? nor a purchaser can 
deny the validity of the company’s incorporation in 
a suit to foreclose a mortgage which it has execut- 
ed,** but the invalidity of the mortgage may be set 
up as a defense by a purchaser of the railroad’s 
property under an execution sale.*4 
may be estopped from setting up matters of defense 
which otherwise would be good.?® Intervening bond- 
holders who are within the protection of the court 
cannot insist upon the alleged misconduct of a trus- 
tee in commencing a foreclosure suit, as a ground 


the operation of the road.*§ 


68. McFadden v. Mays Landing, 
be Rep Co) 49 (N.) Jt Ha. L716," 22) A: 
69. Foster v. Mansfield, ete., R. Co., 


36 Fed. 627 [aff 146 U. S. 88, 13 SCt 
28, 36 L. ed. 899]; Peoria, etc., R. Co. 
v. Thompson, 103 Ill. 187; Hale v. 
Nashua, etc., Co., 60 Ni He 333: 
See also Parmers’ L. & T. Co. v. Rock- 
away Valley R. Co., 69 Fed. 9 (an 
agreement between bondholders and 
a lessee of the road cannot be inter- 
posed by one of such bondholders to 
prevent the foreclosure of a mort- 
gage by the trustee). 

[a] Illustrations.—(1) It is no de- 
fense that the mortgagor had leased 
the road, where such lease was made 
without the mortgagee’s consent. 
Hale v. Nashua, ete., R. Co., 60 N. H. 
333. (2) An agreement of a construc- 
tion company to pay the interest is 
no defense to a bill of foreclosure 
brought by the trustees at the in- 
stance of a company to whom the 
bonds were negotiated. Foster v. 
Mansfield, etc., R. Co., 36 Fed. 627 [aff 
146 U. S. 88, 138 SCt 28, 36 L. ed. 899]. 

70. Kelly v. Alabama, etc., R. Co., 
58 Ala, 489. 

71. See cases infra note 73. 

72. See cases infra note 73. 

73. Farmers L. & T. Co. v. Toledo, 
etc., R. Co., 67 Fed. 49; Beekman v. 
Hudson River West Shore R. Co., 35 
Fed. 3; Coe v. New Jersey Midland 
Raion sol ON. edn ds 1005" batry ov, 
Painesville, etc., R. Co., 1 Oh. Cir, Ct. 
426, 2 Oh. Cir. Dec. 238 [aff 23 Cinc 
LBul 281]. 

74. Stewart v. Florida, etc., R. Co., 
255 Fed. 616, 166 CCA 650. : 

75. Central Trust Co. v. Washing- 
ton County R. Co., 124 Fed. 813; Chi- 
eago, etc., Rapid Transit R. Co. v. 
Northern Trust Co., 90 Ill. A. 460 [aff 
195 Ill. 288, 68 NE 136]. 

fa] Illustrations.—(1) Where trus- 
tees under a railroad mortgage de- 
clare the debt matured without re- 
quest from the required number of 
stockholders, and the company ac- 
quiesces in such declaration, it 1s not 
entitled to resist foreclosure on the 
ground that no such request has been 
made, in the absence of any objection 
by the bondholders. Chicago, etce., 
Rapid Transit R. Co. v. Northern 
Trust Co., 90 Ill. A. 460 [aff 195 Ill. 
288, 63 NE 136]. (2) Where, at the 
time a railroad was constructed, no 
objection was made to the contract 
by which the company’s stocks and 
bonds were issued in payment there- 
for, it could not subsequently be ob- 
jected, after a long acquiescence, ina 
suit to foreclose a mortgage securing 
the bonds, that the actual cost of con- 
struction was only two thirds of the 
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such action.‘ 


Venue.*! 


A defendant 


par value of the bonds issued in pay- 
ment therefor, and that the bonded 
indebtedness secured should therefore 
be scaled. Central Trust Co. v. Wash- 
ington County R. Co., 124 Fed. 813. 

76. Dows v. Chicago, ete., R. Co., 
7 F. Cas. No. 4,048 [aff 94 U. S. 444, 
24 L. ed. 207]. 

77. Chicago, ete., R. Co. v. Loewen- 
thal, 93-11]. 433. 

78. Waymire v. San Francisco, etc., 
R. Co., 112 Cal. 646, 44 P 1086. 

{a] Thus, although the fact that 
bonds had been transferred without 
consideration is available as a defense 
to the foreclosure action, an injunc- 
tion could not be granted at the in- 
stance of stockholders to enjoin the 
foreclosure on that ground. Waymire 
v. San Francisco, etc., R. Co., 112 Cal. 
646, 44 P 1086. 

79. Fidelity Trust Co. v. Elberton, 
ete., R. Co., 235 Fed. 1009; Ryan v. 
Anglesea R. Co., (N. J. Ch.) 12 A 539. 

[a] Thus the receiver of a rail- 
road, made a party defendant in an 
action to foreclose a mortgage, can- 
not set up an agreement with com- 
plainant by which hé was to hold, the 
road for complainant’s benefit, the 
latter to pay all the costs and expens- 
es, it not appearing that it was in- 
tended to secure to the receiver the 
right to set off his fees and costs 
against the amount of the mortgage. 
Ryan v. Anglesea R. Co., (N. J. Ch.) 
12 VAU53 9% 

[b] When claims considered.— 
Claims by a mortgagor against the 
holder of some of the railroad bonds, 
part of the bonds being held by others, 
must be raised after the money has 
been paid into court, as against the 
right of a bondholder to his share of 
the proceeds. Fidelity Trust Co. vy. 
Elberton, etc., R. Co., 235 Fed. 1009. 

80. Jurisdiction of: 

Courts generally see Courts §§\13-177. 
Federal courts see Federal Courts 25 
GCyaoe sn6.1.9 wee 


81. Wenue generally see Venue [40 
(Opie Ml ; 

82. See statutory provisions. 

83. Foreclosure of: 


Liens generally see Liens § 63 et seq. 
raters: liens see Mechanics’ Liens 

§ 502. 

84. See Mortgages § 1518 et seq. 

85. See cases infra this note and 
section. 

[a] In Texas (1) the county court 
has jurisdiction “in an action to fore- 
close a mechanic’s lien on railroad 
property where the amount claimed is 
within the jurisdiction of the court; 
and the fact that the value of the rail- 
road exceeds the jurisdictional amount 
does not take away its jurisdiction, 
since the whole property of the road is 


chanics’ 


for denying the foreclosure.7® In an action by an 
assignee, the mortgagor company may ordinarily set 
up the same defenses as would be available to it if 
the action was by the original holder,*’ and matters 
which are available as a defense in a foreclosure ac- 
tion cannot be made the basis of a suit to enjoin — 


Counterclaim and set-off. As a general rule a 
claim or demand of the defendant against a com- 
plainant in a foreclosure suit cannot be set up by 
way of counterclaim or set-off.7® 

[§ 762] 6. Jurisdiction and Powers of the Court;*%° 
In the absence of special statute other- 
wise,®? the rules governing the jurisdiction and pow- 
ers of courts in the foreclosure of lens** and mort- 
gages generally’+ apply to actions for the foreclo- 
sure of liens and mortgages on railroad property.*® 
A court of equity has jurisdiction to foreclose such 
liens or mortgages,®® and it has power to decree a 
sale of the mortgaged railroad property on default 
in payment of interest, although the terms of the 


not to be sold but only so much as 
shall be sufficient to satisfy the lien. 
Texas, etc., R. Co. v. Allen, 1 Tex. A. 
Civ. Cas. § 568. Jurisdictional amount 
generally see Courts § 47 et seq. (2) 
But a statute giving the county court 
jurisdiction to foreclose a laborer’s 
lien on the “equipment” of a railway 
does not give it jurisdiction to fore- 
close a lien on the roadbed, or on any 
property of the road not embraced 
within the meaning of the word. St. 
Louis, etc., R. Co. v. Sandal, 3 Tex. A. 
Civ. Cas! (§.1379) 

{b] In New ‘York the _ superior 
court of Buffalo has no jurisdiction 
of proceedings: to enforce a lien for 
Jabor and materials furnished in the 
construction of bridges and trestle 
work for a railroad, under L. (1844) ¢ 
305, as amended by L. (1870) ec 529. 
Homer, v. Buffalo, etc., R. Co., Sheld. 

[ec] Justices of peace.—The para- 
mount lien created in Arkansas by 
Kirby Dig. §§ 6661-6663, in favor of a 
person sustaining a loss or damage to 
personal property against a railroad 
causing such loss or damage, cannot 
be declared and enforced in a suit be- 
fore a justice of the peace. Kansas 
City Southern R. Co. v. King, 74 Ark. 
366, 85 SW 1131. Jurisdiction of jus- 
tices of peace generally see Justices 
of the Peace §§ 57-126. 

[d] Exclusive jurisdiction—In a 
suit to foreclose a mortgage executed 
by a_ railroad company, brought 
against the company and certain me- 
lien claimants in the coun- 
ty within which the company has 
franchises, and not in the county in 
which its principal business office is 
located and in which its land. is sit- 
uated, the court has exclusive juris- 
diction of the entire controversy in- 
cluding the right of the lien claim- 
ants to enforce their lien for work 
done in the county in which the com- 
pany ‘has its principal businass office. 
Prather Engineering Co. v. Genesee 
Cir. Judge, 149 Mich. 58, 112 NW 502. 

fe] Curing defect.—Where the 
legislature, after a decree of sale in 
proceedings to foreclose a railroad 
mortgage, passes a law to carry the 
decree into effect, any defect in the 
jurisdiction of the court is thereby 
cured. Youngman v. Elmira, etc., R. 
Cot, 652Pa W278) 

86. Luttrell v. Knoxville, etc., R. 
Co., 119 Tenn... 492, 105 SW 565, 123 
AmSR 737; Noll v. Cumberland Pla- 


teau R. Co., 112 Tenn. 140, 79 SW 380. . 


[a] Where claimants waive their 
lien or admit having none, the court 
has no jurisdiction, and can only dis- 
miss as to them. Bryan College In- 
terurban R. Co. v. Kropp, (Tex. Civ. 
A.) 197 SW 783: 


_—_— —— — eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mortgage do not authorize such sale, and the bonds 
secured by the mortgage have not matured, if it 
appears that there is an urgent necessity for the 
sale.67 Where the property has been sold and trans- 
ferred under a foreclosure decree, the court has no 
further jurisdiction in the suit to entertain a petition 
to enforce a claim against the property or to require 
the payment by the purchaser of any claim which 
has not been filed as required by the decree;*® but 


where the court has reserved jurisdiction in the de- 


cree, it has power to render its decree effective by 
determining disputes between persons whose rights 
are dependent upon matters fixed in the decree.®® 
Property in several states. In accordance with 
the rules pertaining to equitable suits generally,®° 
and more particularly to actions for the foreclosure 
of mortgages,®°! a court of equity having jurisdic- 
tion of the parties and of the property as an entire 
indivisible thing may, in its discretion, foreclose a 
mortgage on railroad property, although embracing 
lands in another state,®* and may direct a sale there- 
of,°? and the execution of a proper conveyance to 
the purchaser,®* subject to any liens existing against 
the property in the other state.°* But it has been 
held that, where a road in one state is consolidated 
with a road in another state on which a mortgage 
existed, although the mortgagee can maintain an 
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action in the courts of the state in which the mort- 
gaged road is situated, and have a sale of the road 
within the limits of such state,®® no jurisdiction ex- 
ists in the courts of the former state to foreclose 
such mortgage.®? 

Conflict of jurisdiction. As in the case of actions 
generally,®* and more particularly in the case of the 
foreclosure of mortgages generally,®® the pendency 
in a state court of a suit to foreclose a railroad mort- 
gage is not a bar to a similar suit in a federal court ;1 
and similarly, the fact that a receiver has been ap- 
pointed over the railroad property by a state court 
will not prevent the institution of foreclosure pro- 
ceedings in a federal court,? although the latter 
court will not go so far as to interfere-in any way 
with the receiver’s possession of the property. 
Where the circuit court sitting in one state has as- 
suzhed jurisdiction of a foreclosure of a mortgage 
covering a railroad partly in that state and partly 
in another, the fact that the circuit court for the 
state wherein the remaining portion of the line is 
situated entertains a similar bill will not oust the 
former of jurisdiction. A procedure sometimes fol- 
lowed in foreclosing on a road running through more 
than one state is the filing of a bill to foreclose in 
one state supplemented by ancillary suits instituted 
in the other states through which the road runs.® 


ings of another mortgage, nor will it 
stay the proceedings before it. Mer- 


BR, Co:, 66 Cal. 606, 6 P 748: 

[a] Necessity appears where the 
railroad company is insolvent, and a 
subsequent purchaser under a junior 
encumbrance will not discharge the 
interest, and the road must be run at 
a loss if operated by the trustee, and 
the road if unused must and will de- 
cay, and cannot-be then repaired for 
lack of funds by the trustee. Mc- 
Lane vy. Placerville, etc. R. Co., 66 
Cal. 606, 6 P 748. 

88. Grand Trunk R. Co, v. Central 
Vermont R. Co., 103 Fed. 740. 

89. See cases infra this note. 

[a] Rights as between assignees 
of foreclosure purchaser.—Where the 
ownership of a switch track is de- 
pendent upon .the scope of parcel 
boundaries fixed in the decree, the 
court has power to determine a dis- 
pute thereon between assignees of tlhe 
purchaser at the foreclosure sale. 
Farmers’ L. & T. Co. v. Toledo, etc., 
RR. Co.,232) BY Gd) Ai: 

{b] Rights as between assignees 
of foreclosure purchaser.—Where the 
ownership of a switch track is de- 
pendent upon the scope of parcel 
boundaries fixed in the decree, the 
court has power to determine a dis- 
pute thereon between assignees of the 
purchaser at the foreclosure sale. 
Farmers’ L. & T. Co. v.- Toledo, etc., 
ECO oge. C20). site 


90. See Equity § 130 et seq. 

91. See Mortgages § 1521; Courts 
§ 127. 

92. See cases infra note 94. 

93. See cases infra note 94. 


94. U. S.—Muller v. Dows, 94 U. S. 
444, 24 L. ed. 207; Wilmer v. Atlan- 
ta, ete., Air-Line R. Co., 30 F. Cas. No. 
LT,.U06, "2 Woods 447. 

Conn.—Mead v. New Toric etc., R. 
Co., 45 Conn. 199. 

Ga. —McTig‘he v. Macon Constr. Co., 
94 Ga. 306, 21 SE 701, 47 AmSR ‘153, 
32 LRA 208; Macon, etc., R. Co. v. 
Parker, 9 Ga. 377. 

Ill.— Craft v. Indianapolis, ete., R. 
Co., 166 Ill. 580, 46 NE 1132. 

Pa.—McElrath v. Pittsburg, 
R..Co., 50 Pa. A89. 

Ss. C.—Fuller v. South Carolina Tax 
Commn., 128 S. C. 14, 121 SE 478; 
Hand v. Savannah, etc., R. Co., 12 S. 
Cc. 314. 

[a] Leading case.—McHlrath  v. 
Pittsburg, ete., R. Co., 55 Pa. 189 [cit 
McTighe v. Macon Constr. Co., 94 Ga. 


etc., 


308) 21 SE 701, 47 AmSR 153, 32 LRA 


[bj] Beason for rule.—‘It is a 
principle firmly established that equi- 
ty, as it acts primarily in personam 
and not merely in rem, may, where a 
person against whom relief .is sought 
is within the jurisdiction, make a de- 
eree, upon the ground of a contract 
or an equity subsisting between the 
parties, respecting property situated 
out of the jurisdiction.” Mead v. 
A York, ete., R. Co., 45 Conn. 199, 
223. 

[c] Where there are sundry fieri 
facias against insolvent railroad com- 
pany, threatening to seize and sell the 
road, with its equipments, extending 
one hundred miles in length through 
six different counties, equity will 
take jurisdiction of the matter, direct 
a sale of the entire property for the 
benefit of all concerned, and distribute 
the fund according to the practice and 
usage in chancery, in a creditor’s suit 
against executors and administrators. 
In such a case, no other court but 
that of chancery possesses adequate 
jurisdiction to reach and dispose of 
the entire merits. Macon, etc., R. Co. 
v. Parker, 9 Ga. 377. 

[d] Im Canada it ‘thas been held 
that a court of one of the provin¢ges 
cannot entertain jurisdiction to fore- 
close a mortgage and order a sale of 
a road part of whose property is out- 
side the province... Grey v. Manitoba, 
ete., R. Co., [1897] A. C. 254 [aff 11 
Man. 42]. 

95. Hand v. Savannah, etc., R. Co., 
12S. C.. 314. 


96. Faton, etc., R. Co. v. Hunt, 20 
Ind. 457. 

97. Eaton, etc., R. Co. v. Hunt, su- 
pra. 

98. See Courts § 631. 

99. See Mortgages § 1522. 


1. Beekman v. Hudson River West 
Shore R. Co., 35 Fed. 3. 

2. Mercantile Trust Co. v. 
moille Valley R. Co., 17 F. Cas. 
9,432, 16 Blatchf. 324. 

Actions generally see Courts § 

8. Mercantile Trust Co. v. 
moille Valley R. Co., 17 F. Cas. 
9,432, 16 Blatchf. 324. 

[a] Stay of proceedings refused.— 
Where an action is brought in a state 
court to foreclose an alleged prefer- 
ence mortgage, in which a receiver is 
appointed, a federal court will not re- 
fuse to entertain foreclosure proceed- 


ecantile Trust Co. v. Lamoille Valley 
av Co., 17 F. Cas. No. 9,432, 16 Blatchf. 

4, Atkins v. Wabash, ete: tia, CO:5 
29 Fed. 161. 

5. Mercantile Trust Co. v. Kanaw- 
ha, ete., R. Co., 50 Fed. 874 [rev on 
other grounds 58 Fed. 6, 7 CCA, 3]; 
Central Trust Co. v. East Tennessee, 
ete... R. Co.,. 30 Fed. 895; Central 
Trust Co. v. Wabash, etc., R. Co.;. 29. 
Fed. 618; Farmers L. & T. Co.-v. Chi- 
cago, ete., R. Co., 27 Fed. 146. 

[a] Reason for rule.—Such a pro- 
cedure is not an interference with, 
but rather an aid to, the jurisdiction - 
of the court where the main action is 
pending. Mercantile Trust Co. vy. 
Kanawha, ete., R. Co., 50 Fed. 874 
[rev on other. grounds 58 Fed. 6, 7 
CCA 8]. 

[b] Separate suits considered in- 
dependent (1) where brought in each 
of the states through which the road 
ran in each of which the same receiv- 
er was appointed (Taylor v. Atlantic, 
ete.,, RR. .Co.,-57 How.Pr GN.) 99) Gan 
but the complaint may be so amend- 
ed as to make one of the suits ancil- 
lary, provided the amendments be not 
allowed to affect the issues already 
framed, or the ability of the court to 
dispose of them as fully as though the 
complaint were unchanged (Taylor v. 
Atlantic, etce., R. Co., supra). 

[ce] In which court claims are pre- 
sented.—(1) Where this custom has 
been followed, it is held, in the fed- 
eral courts, that a judgment creditor 
of the railway corporation who seeks 
an allowance of his claim from the 
receiver should make his application 
in the court where the original bill 
was filed, and not in those where the 
ancillary bills are pending. Central 
Trust Co. v. East Tennessee, etc., R-. 
Co., 30 Fed. 895. (2) But the contrary 
rule prevails in West Virginia, and 
the creditor is there allowed to inter- 
vene in either court. Crumlish v. 
Shenandoah Valley R. Co., 32 W. Va. 
244, 9 SE 180. (3) Where foreclosure 
suits were brought in each of the 
three states where the mortgaged 
railroad was situated, and the same 
receiver was appointed by each, it 
was held that the proceedings were 
independent, and that the two latter 
suits were not merely ancillary to the 
one first begun, thus permitting a 
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Venue. 


liens or mortgages.® 


road’s 


claimant to intervene in any of the 
three suits. Matter of U. S. Rolling 
Stock Go; 55 HowPr (N. Y.) 286, 57 
HowPr 16 (second application for 
same relief). 
See statutory provisions. 

7 See Venue [40 Cyc 1]. 

8. Mechanics’ liens see Mechan- 
ics’ Liens § 502. 

Mortgages see Mortgages § 1526 et 
seq. 

9. See cases infra this section. 


10. Williams v. Birmingham, etc., 
R. Co., 129 Tenn. 680, 168 SW 160. 
11. Williams v. Birmingham, etc., 


R. Co., supra. 


12.) Kentucky, etc.,.R. Constr. Co. 
v. Kentucky, etc., R. Co., 10 Ky. Op. 
556. 

13. Limitation of actions: 


Generally see Limitations of Actions 
See dD) OG. 
ee railroad generally see supra 


Laches generally see Equity § 
211 et seq. 


15. See Mechanics’ Liens § 523 et 
seq. 
16. See Mortgages § 1074 et seq. 


17. See statutory provisions; and 
cases infra this note. 

[a]. When statute begins to run.— 
(1) When work is performed. St. 
Louis, ete, R. Co. v. Love, 74 Ark. 
528, 86 SW 395. (2) When work is 
performed or material furnished. 
Cairo, etc., R. Co. v. Cauble, 4 Ill. A. 
133. (3) When cause of action ac- 
erues. Arbuckle vy. Illinois Midland 
R. Co., 81 Ill. 429. (4) Under Rev. 
St. art 3315, prescribing twelve 
months as the period of limitation for 
suits for the enforcement of mechan- 
ics’ and laborers’ liens, the limitation 
does not begin to run until the suit 
can be brought, and if the wages are 
payable in the future, not until the 
time specified has come. Gulf, etc., R. 
Cony... Berry, sl Tex.) Civ. (Av 408, “72 
Sw 1049. 

[b] Time of commencement of 
suit.—(1) Where the date of com- 
mencement of a suit to enforce a me- 
chanic’s lien is not disclosed by the 
record on appeal, but an amended 
complaint is shown to have been filed 
on a certain date, such date will be 
treated as the date of commencement 
of the suit to test the plea of limita- 
tions. _St.. Louis, etc., R.Co. v.-Love, 
74 Ark. 528, 86 SW 395. (2) Under 
Code §§ 1979, 1982, a suit on a contrac- 
tor’s lien must be brought within 
twelve months from the date of the 
record, although the road has been 
seized by the governor and a suit 
within the meaning of the statute is 
not commenced until service of proc- 
ess on defendant. Cherry v. Northy 
ete., R. Co., 65 Ga. 633 (mere filing of 


Except where regulated by special stat- 
utory provisions,® the rules applicable to actions 
generally,’ or more particularly to actions to fore- 
close liens or mortgages generally,® 
mining the venue of actions to foreclose railroad 
A suit to foreclose a mechan- 
ie’s lien is not restricted to the county in which the 
work was done,'® but may be brought in the county 
where the principal office of the company is located 
and in which a material part of the line is located.1+ 
Where, by foreclosure of a hen, a sale of the rail- 
property and right of way in addition to its 
franchise is sought, the action can only be brought 
in a county through which the road runs.+? 
[§ 763] 7. Limitations'® and Laches.1# 
within which to bring a suit to foreclose a lien or 
mortgage on railroad property is, as in the case of 
a foreclosure of hens'® or mortgages generally,?® 
usually regulated by statute,4* and if not brought 
within the time specified, the len loses its validity.+® 
Independently of statute a court of equity may re- 
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apply in deter- 


made parties.?° 


The time 


declaration is insufficient). 


18. Cherry v. North, etc., R. Co., 
supra 
19. ‘Gunnison v.- Chicago; ete, “R. 


Co., 117 Fed. 629 [aff 130 Fed. 259, 64 
CCA 505 (certiorari den 197 U. S. 623 
mem, 25 SCt 799 mem, 49 L. ed. 911 
mem)]; Southern R. Co, v. Lancaster, 
149 Ga. 434, 100 SE 
delay of thirty-five years); Woods v. 
Pittsburgh; ete; Rs Cou! 99" Pa. 10i 

20. Gunnison v. Chicago, etc., R. 
Co., 117 Fed. 629 [aff 130 Fed. 259, 64 
CCA 505 (certiorari den 197 U. S. 623 
mem,, 25 SCt 799 mem, 49 L. ed. 911 
mem) ]; ay ie Pittsburgh, ete., 
ReiCojngo Paso 

21. Potiaeincs Bay »iinpra Comey. 
Fairhaven, etc., R. Co., 17 Wash. 371, 
Ue teas Gila 

22. Parties: 
In equity see Equity § 253 et seq. 
To actions generally see Parties 47 


stislisha]O ada 
To foreclosure of mortgages general- 
ly see Mortgages § 1551 et seq. 


23. Bowling Green Trust Co. v. 
Virginia Pass., ete., Co, 132 Fed. 921. 
24. Lowenthal v. Georgia Coast, 


etc., R. Co., 233 Fed. 1016 [aff 238 Fed. 
795, 151 CCA 645 (certiorari den 243 


'U. S. 644 mem, 37 SCt 405 mem, 61 


L. ed. 944 mem)]; Ex p. New York 
Equitable Trust Co., 231 Fed. 571, 145 
CCA 457 [rev 231 Fed. 478]; Bowling 
Green Trust Co. v. Virginia Pass., etc., 
Co., 1382 Fed. 921. 

[a] Committee of railroad bond- 
holders and its depositary are not in- 
dispensable parties to a proceeding by 
a minority bondholder who desired to 
foreclose a mortgage securing bonds 
to secure the appointment of a re- 
ceiver. Lowenthal vy. Georgia Coast, 
etc., R. Co., 233 Fed. 1016 [aff 238 Fed. 
795, 151 CCA 645 (certiorari den 243 
U. 8S. 644 mem, 37-SCt 405 mem, 61 
L. ed. 944 mem)]. 

[b] Persons without pasrestowen 
—That an agreement collateral to a 
railroad mortgage created an equita- 
ble lien against the property of an- 
other company having no property 
within the court’s jurisdiction does 
not defeat the trustee’s right to fore- 
close without making it a party. Ex 
p. New York Equitable Trust Co., 231 
Fed. 571, 145 CCA 457 [rev 231 Fed. 


478]. 

25. Campbell v. Texas, ete., R. Co., 
4 F. Cas. No. 2,366, 1 Woods 368; Kerp 
v. Michigan Lake Shore R. Co., 14 F. 


Cas. No. 7,727; Hale v. Nashua, etc., 
RuCo.;/60INe HAs33e 

[a] When there are _ successive 
mortgages and the trustees of a prior 
mortgage file a bill to foreclose the 
same, to which suit the trustees under 
the subsequent mortgage are made 
parties, all the bondholders under 


380 (Cunexcused' 


§§ 762-164 ) 


fuse to decree a foreclosure where a complainant has 
been guilty of unreasonable delay in instituting his 
proceedings,!® such as a delay sufficient to raise the 
presumption that the claim has either been paid or 
abandoned,?° although as a general rule a delay short 
of the whole period allowed by the statute of lmita- 
tions will not have this effect.?+ 

[§ 764] 8. Parties?°—a. In General. 
al rule all persons interested in the proceedings for 
the foreclosure of a railroad mortgage should be 


As a gener- 


But there are exceptions to this 


rule, particularly in foreclosure proceedings in fed- 
eral courts,?* and ordinarily it is enough that suffi- 
cient parties to represent all the adverse interests of 
plaintiffs and defendants are brought before the 
court;?° nevertheless, where the mortgage is execut- 
ed directly to all the bondholders, they must all be 
joined as parties.”°® 
ers for the foreclosure of a railroad mortgage, the 
trustees of the mortgage bondholders should be made 
parties,?” except that, under certain circumstances, 


In a suit by bondholders or oth- 


such a subsequent mortgage need not 
be made parties to the suit. _Camp- 
bell v. Texas, etc., R. Co., 4 F. Cas. 
No. 2,366, 1 Woods 368. ‘ 

[b] Assignor.—When the title to 
bonds, claimed by both parties to the 
bill by different assignments from the 
same person making no claim to the 
bonds, is in dispute, it is not neces- 
sary to join the assignor as a party. 
ee v. Nashua, etc., R. 'Co., 60 N. H. 

ov. 

[c] Where parties are numerous 
and the bill for foreclosure is brought 
by certain bondholders on behalf of 
themselves and all other bondholders 
whose bonds were secured by the 
same deed who chose to come in as 
complainants, and where they share 
the expenses of the suit, it is not a 
valid objection to the making of a de- 
cree in accordance with the prayer of 
the bill that all of the bondholders 
were not made actual parties, as they 
may be allowed to come in as com- 
plainants or may propound their 
claims before the master. Wilmer v. 
Atlanta,’ ete, 2Ri 0 Co 53.0) eee Cas:aNos 
17,776, 2 Woods 447. 

26. Nashville, etc., R. Co. v. Orr, 
18 Wall. (U. S.) 471, 21 L. ed. 810. 

[a] Where mortgage security is 
doubtful, one professing to act in be- 
half of all who may come in and con- 
tribute to the expenses of the suit 
cannot proceed against the company 
and ask a sale of the property mort- 
gaged, without making the other 
bondholders parties. Nashville, ete., 
R. Copy. Orrelsawall) (Uses) Aiie21 
L. ed. 810. 

27. Florida v. Anderson, 91 U. S. 
667, 23 L. ed. 290; Mercantile Trust 
Co. v. Portland, etc., R.. Co.) 10S ed: 
604; Alexander v. Iowa Cent. R. Coy 
1 F. Cas. No. 166, 3 Dill. 487; Richards 
v. Chesapeake, etc., R. Co., 20 F. Cas. 
No. 11,771, 1 Hughes 28; California 
Safe Deposit, etc., Co. v. Sierra Val- 
leysoR. 'Co.u 158, Cale 690.4 1127 2045 
AnnCas1912A 729; Hale v. Nashua, 
etc., R. Co., 60 N. H. 333;. Stevens v. 
inten Trust Co., 57 Hun 498, 11 NYS 


[a] Trustees of second mortgage 
are necessary parties in a suit by first 
mortgage bondholders, who are also 
holders of the second mortgage on a 
part of the road, praying for an ac- 
count of the earnings from different 
parts of the road or for a foreclosure 
and appointment of a receiver. Mer- 
cantile Trust Co. v. Portland, etec., R. 
Co., 10 Fed. 604. 

[b] Control of proceedings.— 
Where the trustees apply to come in 
and have been admitted as complain- 
ants in a bill of foreclosure, they 
must control the proceedings. Rich- 
ards v. Chesapeake, etc., R. Co., 20 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Se ee 


eo 


OP AD ee ee 


hr ap 


ie 


er ee eS 


~~ oe 


§§ 764-765] 


a court may proceed to determine the issues between 
parties who are properly before it without the trus- 
tee being made a party.*® The doctrine also seems 
to be well settled that a trustee in a mortgage or 
trust deed speaks and acts for the bondholders and 
other beneficiaries, and that the latter are neither 
necessary nor proper parties unless the fitness of the 
particular trustee or his conduct as such in failing 
efficiently, honestly, or impartially to discharge his 
duty is brought in question,?® particularly where the 
bondholders are numerous.°° They may be admit- 
ted as parties, however, where the trustee is guilty of 
misconduct or shows himself incompetent properly to 
execute the trust or where he is shown to have inter- 
ests adverse to those of the bondholders.*! It may 
be stated as a general proposition that the only prop- 
er parties to a bill to foreclose a railroad mortgage 
are the mortgagor,*? the mortgagee,®? and those who 
acquired rights under them subsequent to the mort- 
gage.** Accordingly, proper but not necessary par- 
ties to a suit of foreclosure are the owner of the 
equity of redemption,** a lessee in possession of the 
mortgaged premises,?° junior encumbraneers,?? and 
others who are so connected with the subject matter 
that their presence before the court cannot be ob- 
jected to as a misjoinder, although a full and com- 
plete decree could be made without regard to their 
-rights.28 On the other hand, one claiming a title 
adverse and superior to that of the mortgagor is not 
a proper party.°® <A general creditor is neither a 
necessary nor a proper party to such a suit,*° nor is 
a receiver, in a creditor’s suit, operating the rail- 
road.*1 In an action to foreclose a mortgage on the 
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property of a consolidated railroad, the trustee and 
bondholders under a mortgage issued by a constituent 
company prior to the consolidation are neither neces- 
sary nor proper where the constituent railroad re- 
mained in existence for the purpose of discharging 
its mortgage.4? Where separate mortgages are giv- 
en on distinet portions of a road at different times 
to secure the debts of separate creditors, one mort-_ 
gagee is not a necessary party to a suit which an- 
other mortgagee may bring to foreclose his mort- 
gage;*® and where it appears that the making of a 
subsequent mortgagee a party to the foreclosure 
suit hinders and delays the suit, the bill should be 
dismissed as to him.*# Neither the state nor the 
holders of state bonds issued in aid of a railroad com- 
pany and guaranteed by the company, under a stat- 
ute which does not make the bonds a lien on the road, 
are necessary parties to a foreclosure of a mortgage 
on the railroad;*® nor is a state which is an indorser 
of bonds secured by a statutory mortgage a neces- 
sary party to a suit brought by the holders of the 
bonds to foreclose the mortgage.*® Where at the 
time of commencement of the foreclosure suit an ac- 
tion is pending on behalf of the people to dissolve the 


‘railroad company on the ground of insolvency, nei- 


ther a temporary receiver appointed in that action 
nor the people are necessary parties to the foreclo- 
sure suit,*7 although the court has power in its dis- 
cretion to allow the people or the receiver to inter- 
vene therein.*§ 

[§ 765] b. Foreclosure of Liens for Labor, Sup- 
plies, Etc. In the absence of a special statutory pro- 
vision otherwise,*® the parties to a proceeding to en- 


FE. Cas. No. 11,771, 1 Hughes 28. 

{c] On refusal of trustee to fore- 
close at behest of the bondholders, 
the trustee should be made a party 
defendant in the bondholders’ suit to 
foreclose. California Safe Deposit, 
etc., Co. v. Sierra Valleys R. Co., 158 
Cal. 690, 112 P 274, AnnCas1912A 729. 

[d] Getting of consent decree by 
bondholders for a sale of the road to 
.pay their bonds in a proceeding in 
which neither the state nor trustees 
were represented, when the latter 
were pursuing their lawful remedy 
to subject the road to the payment of 
the purchase money, is an inequitable 
interference with, and a fraud upon, 
the bondholders’ rights. Florida vy. 
Anderson, 91 U. S. 667, 23 L. ed. 290. 

28. See cases infra this note. 

{a] Nonresidence of trustee.—In 
a suit to foreclose a mortgage secur- 
ing railroad bonds, where the appoint- 
ment of a receiver was prayed, a non- 
resident trustee was not an indispen- 
sable party under Judicial Code § 50, 
and Equity Rules, Rule 39 (198 Fed. 
XXIX, 115 CCA XXIX). Lowenthal 
ue Georgia Coast, etc., R. Co., 233 Fed. 
1 


29. U. S.—Central Trust Co. v. 
Cincinnati, ete., R. Co., 169 Fed. 466; 
Bowling Green Trust Co. v. Virginia 
Pass) ete) .©o0;, 182") Med.).921s VGrand 
Trunk R. Co. v. Central Vermont R. 
Co., 88 Fed. 622; Clyde v. Richmond, 
etc., R. Co., 55 Fed. 445; Farmers’ L. 
& JT, Cov v;- Kansas; City},etc., JR. Co, 
53 Fed. 182; Campbell v. Texas, etc., 
R. Co., 4 EF. Cas. No. 2,366; 1, Woods 
368; Dows v. Chicago, etc., R. Co., 7 
F. Cas. No. 4,048; Kerp v. Michigan 
Wakey Shore, Rx 'Co:,. 14 Ho.Cas. No. 
7,727; Skiddy v. Atlantic, etc., R. Co., 
22 F.’ Cas. No. 12,922, 3 Hughes 320. 

IJ1.—St. Louis, etc., R. Co. v. Kerr, 
ae Ill. 182, 38 NE 6388 [aff 48 Ill. A. 
4061) chicago, ete., R. Co. v. Peck, 112 


11; 
ky, —Phillips v. Southern Div. 
Chesapeake, etc., R. Co.,; 110 Ky. 33, 


60 SW 941, 22 ‘KyL 1530. But see 


[51 C.. J:—d%] 


Bardstown, etc., R. Co. v. Metcalfe, 4 
Mete. 199, 81 AmD 541 (indicating 
that, under the early Kentucky law, 
Bigg ore eres Were necessary par- 
ies). 

Mass.—Shaw vy. Norfolk County R. 
Co., 5 Gray 162. 

N. J.—Williamson v. New Jersey 
Southern R. Co., 25 N. J. Eq. 13. 

Oh.—Coe v. Columbus, 6tcn Re Co., 
10 Oh. St. 372, 75 AmD 518. 

Pa.—McElrath v. Pittsburg, etc., R. 
Co.,) 68) Pat rss 

fa] That trustee may in different 
capacity represent certain of bond- 
holders does not incapacitate him 
from acting for the others in bringing 
and maintaining the suit, although 
there may be controversy between 
them as to distribution of the pro- 
ceeds. Central Trust Co. v. Cincin- 
nati, ete., R. Co., 169 Fed. 466. 

30. Farmers’ L. & T. Co. v. Kansas 
City, ete., R. Co., 53 Fed. 182; Camp- 
bell v. Texas, etc., R. Co., 4 Fed. Cas. 
No. 2,366, 1 Woods 368; St. Louis, etc., 
R. Co. v. Kerr, 153 Ill. 182, 38 NE 638 
[aff 48 Ill. A. 496]; Chicago, etc., R. 
Land Co. v. Peck, 112 Ill. 408; Bards- 
town, etce., R. Co. v. Metcalfe, 4 Metce. 
(Ky.) 199, 81 AmD 541. 

31. Phillips v. Southern Div. Ches- 
apeake, etc., R. Co., 110 Ky. 33, 60 SW 
941, 22 KyL 1530. And see infra § 766. 

32. See case infra note 34. 

33. See case infra note 34 


34. - Whitaker v. Irons, 300 Ill. 254, 
133 NE 265. 
35. Beekman _v. River 


Hudson 
West Shore R. Co., 35 Fed. 3. 

36. Beekman vy. Hudson River 
West Shore R. Co., supra; Chamber- 
lain vy. Connecticut Cent. R. Co., 54 
Conn. 472, 9 A 244. 


87. Forrest yv. lLuddington, 68 
Ala. 1. 
[a] Persons becoming encum- 


brancers pending proceedings to fore- 
close are not necessary parties to a 
bill of foreclosure. Youngman v. El- 
mira, etc., R. Co., 65 Pa. 278. 

38. Farmers’ L. & T. Co. v. Cape 


Fear, See R. Co., 71 Fed. 38; Farm- 
ers L. & Co. v. Houston, etc., R. 
Co., 44 Ped. 115; pbslies v. Southern 
Div. Chesapeake, etc., Co., 110 Ky. 
33, 60 SW 941, 22 ea 1530; Charle- 
bois v. Great North West Cent. R. Co., 
9 Man. 1. 

39. Whitaker v. Irons, 300 Ill. 254, 
133 NE 265. 

[a] Tax-title claimant.—One who 
purchased a railroad at tax sale was 
not a proper party to a bill to fore- 
close a mortgage thereon. Whitaker 
v. Irons, ‘300 Ill. 254, 133 NE 265. 

40. Herring v. New York, ete., R. 
Co., 105 N. Y. 340, 12 NE 763: Farm- 
ers’ L. & T. Co. v. New Rochelle, etc., 
Rie Co. 575 bum csii6s 1 Onna) 810 [Laff 
126 N.Y. 624, 27, NE 410}. 

41, Continéntal Trust Co. v. Tole- 
do, ete., R. Co., 82 Fed. 642 [mod on 
other grounds 95 Fed. 497, 36 CCA 155 
(certiorari den 176 U..S. 219, 20 SCt 
383, 44 L. ed. 442)]. 

42. Smith v. Pacific Impr. Co., 104 
Misc, 481, 172 NYS 65. 

43. Bronson v. La Crosse, etce., R. 
€o.,-2 Black. (U.'S:) 524, Wise ed) 347. 

[a] Where second mortgage covers 
leased lines without touching the 
rights of lessors and the foreclosure 
is a part of the suit in which all the 
property is in the hands of receivers, 
neither the mortgagor, the first mort- 
gagee, nor any lessor is in strictness 
a’ necessary party. Grand Trunk R. 
Cove Vv. Central, Wermont) Ri Cor 28s 
Fed. 622. 

44. Richards vy. Chesapeake, etc., 
R. Co., 20 F. Cas. No. 11,771, 1 Hughes 


28. 
McKittrick v. Arkansas Cent. 
Ra CO. LOgeUss ote io, ole iS OLe OOl os 
L. ed. 518. 
46. Young v. Montgomery, etc., R. 
coe 30 EF. Cas. No. 18,166, 2 Woods 


47. Herring v. New York, etc., R. 
Co.,.105. Ni, Y.340; 12 NEV 763: 

48. Herring v. New York, ete., R. 
Co., supra. And see infra § 766. 

49. See statutory provisions. 
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force a lien for work and labor or material furnished 
against railroad property®® are regulated by the 
rules governing parties to a foreclosure of mechan- 
les’ hens generally.°!' Thus in such an action the 
owner of the road is generally a necessary party de- 
fendant,°? although it is not necessary that all the 
companies interested in the railroad be made par- 
ties to the proceedings.®? 

Contractor and subcontractor.°* It seems to be 
the well settled rule that, in an action for material 
and labor furnished under a contract with a contrac- 
tor or subcontractor, such contractor or subcontrac- 
tor is a proper party defendant,®* but there is no such 
unanimity as regards the question of such person 
being a necessary party.°® In some jurisdictions he 
is held not to be a necessary party,°’ while in others 
such person must be brought in as a party,°> except 
where the contractor’s liability to the lienor has been 
judicially determined by the judgment of a court 
of competent jurisdiction.®® In an action by a sub- 
contractor to foreclose a mechanie’s lien based on the 
claim that the contractor has been fully paid in ad- 
vance by the terms of his contract, the owner, al- 


50. See cases infra this note and 
section. 


[a] Attorneys for a railroad con-| Gulf, etc., 
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tion, the subcontractor who employed 70. 
the laborer was a necessary party. |v. Indianapolis Unton R. Co., 279 Fed: 
R. Co. v. Sharpe, 200 Ala. 


though admitting that he has paid the contractor and 


accepted the work when finished, may make the con-. 


tractor and an assignee of the contractor parties to 
the suit.°° It has also been held that the contractor 
is at least a proper,*! and perhaps a necessary,°” 
party to an action to enforce a lien for a debt owed 
by a subcontractor; and in an-action by an assignee 
to enforce such a lien for labor performed for a 
subcontractor both the contractor and the subcon- 
tractor are necessary parties.°? Nevertheless, even 
though the principal contractor is a necessary party, 
failure to take timely objection to his omission is 
waiver of the defect.°4 

[§ 766] c. Interveners and New Parties.°°> The 
rules governing the intervention of parties In ac- 
tions to foreclose mechanics’ liens®® or mortgages 
generally®? are applicable to actions to foreclose rail- 
road liens®® or mortgages.°® As a general rule any 
person having such an interest in or lien upon the 
mortgaged premises and in the debt secured that 
his rights might be compromised by a decree in his 
absence can be allowed to intervene or be made a 
new party in the foreclosure, on his own petition,’® 
Ri Co: 


U. S.—Cincinnati, eitce., 


356 [certiorari den 258 U. S. 629 mem, 


[§§ 765- 766 4 


tractor, to whom the latter is indebted 
for legal services in acquiring the 
right of way and who holds title deeds 
and other papers relative to the con- 
struction of the road upon which they 
claim a lien, are not proper parties to 
a suit by a subcontractor to foreclose 
a mechanie’s lien upon the road. Hil- 
ton Bridge Constr. Co. v. New York 
Gents “ete.,) R.> Cored 45. Ni v¥en 390,540 
NE 86 [aff 84 Nun 225, 32 NYS 514]. 

51. See Mechanics’ Liens § 539 et 
seq. 

52. Central Trust Co. v. Chicago, 
etce., R. Co., 54 Fed. 598; Little Rock 
Trust Co. v. Southern Missouri, etc., 
R. Co., 195 Mo. 669, 93 SW 944; Lyons 
v. Carter, 84 Mo. A. 483; Mackler v. 
parties River, ete., R. Co., 62 Mo. 
A. 677 


[a] After lease of road.— Where 
an owner of a railroad contracted for 
labor to be performed on it and after- 
ward leased the road for a term of 
years, such owner must be joined with 
the lessee as a party defendant in an 
action brought to enforce the lien for 
the labor performed under the con- 
tract. Mackler v. Mississippi River, 
etc), “R. Co., 62. Mo: Al 677. 

53. Morgan v. Chicago, ete., R. Co., 
76 Mo. 161. 

54. Mechanics’ liens generally see 
Mechanics’ Liens § 556. 

55. George v. Oregon, etc., R. Co., 
118 Or. 502, 247 P 780; Williams v. 
Birmingham, etc., R. Co., 129 Tenn. 
680, 168 SW 160. 

56. See infra this section. 

57. George v. Oregon, etec., R. Co., 
118 Or. 502, 247 P 780. 

58. Gulf, ete., R. Co. v. Sharpe, 200 
Ala. 530, 76:-S 856; St.. Louis, etc., R. 
Co. v. Love, 74 Ark. 528, 86 SW 395; 
Luttrell v. Knoxville, ete., R. Co., 119 
Tenn. 492, 105 SW 565, 123 AmSR 737; 
Austin, etc., R. Co. v. Rucker, 59 Tex. 
587; Eastern Texas R. Co. v. Davis, 37 
Tex. Civ. A. 342, 83 SW 8838; Texas, 
etc., R. Co. v. Dorman, (Tex. Civ. A.) 
62 SW 1086. 

[a] Where personal judgment 
against the subcontractor is also 
sought, the railroad company’and its 
contractor and subcontractor are nec- 
essary parties to a suit on a due bill 
given by the contractor in lieu of time 
checks given to laborers for work in 
the construction of the road. Texas, 
etc., R. Co. vy. Dorman, (Tex. Civ. A.) 
62 SW 1086. 

[b] In suit by laborer to foreclose 
mechanics’ liens on unpaid balance 
due contractor for railroad construc- 


——————————————————E————————————————— ee ee ee eee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


530, 76S 856. 

[c] In suit to enforce lien founded 
on unadjudicated claim for materials 
furnished to a subcontractor, to whom 
the principal contractor let part of 
the work, the subcontractor is a nec- 
essary party. Luttrell v. Knoxville, 
ete. (R. (Co; 0119. Tenn. 492; 105, Sw 
565, 123 AmMSR 737. 

59. Robinson v. St. Louis, etc. R, 
Co., 87 Ark. 611, 113 SW 1008. 

60. Hilton Bridge Constr. Co. v. 
New York Cent., etc., R. Co., 145 N. Y. 
Bitte NE 86 [aff 84 Hun 225, 32 NYS 
61. Williams v. Birmingham, 
R. Co., 129 Tenn. 680, 168 SW. 160; 
Luttrell v. Knoxville, ete., R. Co., 119 
Tenn. 492, 105 SW 565, 123 AmSR 737; 
Jasper, etc., R. Co. v. Peek, (Tex. Civ. 
A.) 102 SW 776. 

62. Jasper, etc., R. Co. y. Peek, su- 
pra. 


etc., 


6s. Austin, ete:,'R. Co. v. Rucker,, 


59 Tex. 587. 

64. Luttrell v. Knoxville, ete. R. 
Co., 119 Tenn. 492, 105 SW 565, 123 Am 
SR 737; Jasper, ete., R. Co. v. Peek, 
(Tex. Civ. A.) 102 SW 776. 

[a] Beason for rule.—Although 
the contractor is a necessary party, 
he is not so in the sense he is neces- 
sary to the validity of the judgment. 
Jasper, etc., R. Co. v. Peek, (Tex. Civ. 
A.) 102 SW 776. 

[b] Delay of year in moving to 
dismiss because of such defect is a 
waiver thereof. Jasper, etc., R. Co. 
v. Peek, (Tex. Civ. A.) 102 SW 776. 

[ec] By answering to merits and 
raising no objection in the trial court, 
the road waives its ohigeGon: Lutt- 
rell v. Knoxville, ete., R. Co., 119 
Tenn. 492, 105 SW 565, 123 AmSR U38T. 

65. Right to intervene absolute or 
discretionary see Equity § 340. 

66. See Mechanics’ Liens § 559. 

67. See Mortgages § 1585 et seq. 

68. See case infra this note. 

[a] Parties to intervention.— 
Where, in a subcontractor’s proceed- 
ing under the railroad lien statute, 
another subcontractor intervened, 
claiming also in part as a judgment 
creditor, an objection on the part of 
a defendant in the original proceed- 
ing, who claimed a lien as a bond- 
holder, that it should have been made 
a party to the intervening petition 
is without merit, since such petition 
amounted, in effect, to an answer and 
not to a cross bill. Angerer v. South- 
ern Tract. Co., 203 Ill.’ A. 25. 

69. See cases infra this section. 


42 SCt 462 mem, 66 L. ed. 800 mem, 
and rev on other grounds 270 U. Ss. 
107,46 SCt 221, 70 L. ed. 490]; Central 
Trust Cor iw Condon, 67 Fed. 84, 14 
CCA 314; Central Trust Co. v. Shef- 
field, etc., Coal, etc., Co., 44 Fed. 526; 
Farmers’ L. & T.. Co. v. Texas West- 
ern R. Co., 32 Fed. 359 (intervention 
allowed even after decree). 

Cal.—Mercantile Trust Co. v. Stock- 
ton Terminal, etc., R. Co., 44 Cal. A. 
558, 186 P 1049. 

Colo.— Grand Junction First Nat. 
pane v. Wyman, 16 Colo. A. 468, 66 P 

5 

Ga.—Macon, etc., R. Co. v. Parker, 
$'Gas1 i. 

N. J.—Hewitt v. Montclair R. Co., 
25 ot J. Kq. 100 [aff 27 N. J. Eq. 479]. 

M.—U. S. Trust Co. y. Terr., 10 
N. av 416, 62 P 987; Union Trust Co. 
Vv. Atchison, etcs R.Co58 Nee oats 
43 P 701. 

N. Y.—Herring v. New York, etce., 
R..Co., 106 N. Y¥:"°340, 12 NE 763. 

W. Va.—Fidelity Ins., ete., Co. v. 
Shenandoah Valley R. Co., 32 W. Va. 
244, 9 SE 180. 

[a] Right of telegraph company to 
establish lines along the right of way 
of a railroad company whose property 
is in the hands of receivers pending 
foreclosure may be presented and ad- 
judicated by intervention in a fore- 
closure suit. Mercantile Trust Co. v. 
Atlantic) ete. “RR. 'Co.63) Bed? 7bi3> 
Union Trust Co. v. Atchison, ete, R 
C0. SNM 3827 t4 3 AT ON 

[bj] Parties to intervention.—(1) 
A receiver who issues certificates 
which are a lien on the road and who 
has in his hands funds from which 
they should be paid if valid is a 
necessary party defendant to an in- 
tervention by the certificate holders in 
a suit to foreclose the mortgage on 
the road (Central Trust Co. v. Shef- 
field, etc., Coal, etc., Co., 44 Fed. 526); 
(2) but complainant in the original 
suit is not a proper party defendant 
to such intervention where it appears 
that he no longer has an interest in 
the fund in controversy and no relief 
is asked as against him (Central 
Trust Co. v. Sheffield, etc., Coal, eta, 
Co., supra). (3) Where the original 
suit, is still pending, and the order 
confirming the sale of the railroad 
Specifies that any taxes which may 
finally be adjudged to be a lien upon 
the property shall be a liability on 
the railroad, this is sufficient notice to 
such purchasers of a claim for taxes; 


= 


ee 


or by a supplemental bill,7+ except where he has an 
adequate remedy at law by an independent suit.7? 
This rule may be applied in favor of interventions by 
individual bondholders seeking to be heard in an 
action by the mortgage, trustee, or other bondhold- 
ers who are not properly protecting their interests,7* 
or in favor of the representatives of such bondhold- 
ers’* or of purchasers at the foreclosure sale.7° 
¢laimants will not be allowed to intervene after a 


and in an intervening petition filed in 

the original suit to collect delinquent 
’ taxes the purchasers at such sale need 

not be made parties thereto. U. S. 

Trust Co. v. Territory, 10 N. M. 416, 
‘62 P 987. 

[ec] Where road passes into two 
states in-each of which it is a domes- 
tic corporation, and the trustee in a 
mortgage on the whole road first 
brings a suit in one state to fore- 
close, and afterward an ancillary suit 
in the other state for the same pur- 
pose, he cannot prevent a lien cred- 
itor of the company who has not filed 
his claim in the first suit from inter- 
vening in the second to establish his 
lien. Fidelity Ins., etc., Co. v.. Shen- 
andoah Valley R. Co., .32 W. Va. 244, 
9 SE 180. 

{d] Time for intervention.—The 
fact that the principal -of receivers’ 
certificates is not due will not make 
the intervention of holders thereof 
premature if the interest thereon is 
then due and unpaid. Central Trust 
Co. v. Sheffield, etc., Coal, etc., Co., 44 
Fed. 526. 

[e] Necessity for leave of court 
to intervene.—Mercantile Trust Co. v. 
Stockton Terminal, ete., Co., 44 Cal. A. 
558, 186 P 1049. 

[f] Where decree foreclosing rail- 
road mortgages included contract for 
use of facilities of a depot and belt 
line company in the assets to be sold, 
but gave the purchaser the right to 
elect whether it would assume such 
contract, other parties to such con- 
tract might properly. have been per- 
mitted to intervene, in order that 
right of election might be construed 
and subsequent controversy be avoid- 
ed. Cincinnati, ete., R. Co. v. Indian- 
apolis Union R. Co., 279 Fed. 356 [cer- 
tiorari den 258 U. S. 629 mem, 42 SCt 
462 mem, 66 L. ed. 800 mem, and rev 
on other grounds 270 U.S. 107, 46 SCt 
221, 70 L. ed. 490]. 


71. Mercantile Trust Co. v. Atlan- 
tic, etc., R. Co., 70 Fed. 518; Fitzge- 
rald v. Evans, 49 Fed. 426, 1°CCA 


307; Bass v. Chicago, ete., R. Co., 39 
Wis. 296. 

72. Van Frank v. St. Louis, ete., R. 
Co., 98 Mo. A. 412, 67 SW 688 (con- 
struing Rev. St. [1889] § 6741; Rev. 
St. [1899] § 4349); Bartlett v. Patter- 
son, 9 Oh. Dec. (Reprint) 73, 10 CincL 
Bul 367. 

73. . S—New York Guaranty 
Trust Co. v. Chicago, etc., R. Co., 15 
F. (2d) 434; Palmer v. Bankers’ Trust 
Co., 12 F. (2d) 747; Ex p. New York 
Equitable Trust Co., 231 Fed. 571, 145 
CCA 457 [rev 231 Fed. 478]; Central 
Trust Co. v. Chicago, ete., R. Co., 218 
Fed. 336, 184 CCA 144; Investment 
Registry v. Chicago, ete., R. Co., 213 
Fed. 492 [app dism 225 Fed. 1022, 
140 CCA 663]; Central Trust Co. v. 
Cincinnati, ete., R. Co., 169 Fed. 466; 
Bowling Green Trust Co. v. Virginia 
Pass., ete, Co., 132: Fed. 921; New 
MorkwCent.~ Trust iCo. iv: California, 
etc., R. Co., 110 Fed. 70 [aff 128 Fed. 
882, 63 CCA 220]; Grand Trunk R. 
Co. v. Central Vermont R. Co., 88 Fed. 


622; Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 70 Fed. 423; Toler v. 
Bast Tennessee, etc., R. Co., 67 Fed. 


168; Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 66 Fed. 169; New York 
Cent. Trust Co. v. Marietta, etc., R. 
Co., 63 Fed. 492; Clyde v. Richmond, 
ete., R. Co., 55 Fed. 445; Campbell v. 
Texas, etc., R. Co., 4 F. Cas. No. 2,366, 
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But 


1 Woods 368; Skiddy v. Atlantic, etc., 
R. Co., 22 F. Cas. No. 12,922, 3 Hughes 
320 (disqualification not shown). 

N. J.—Williamson v. New Jersey 
Southern R. Co., 25 N. J. Eq. 13. 
OTe » Y.—De Betz's Pet., 9 AbbNCas 


Oh.—Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

Pa.—Northampton Trust Co. v. 
Northampton Tract. Co., 270 Pa. 199, 
112 A 871; McElrath v. Pittsburg, etc., 
R..Gos 68, Pa.3 

[a] Questions considered.—(1) In 
determining the right of bondholders 
to intervene, a proposed plan of reor- 
ganization can be considered by the 
court. Central Trust Co. v. Chicago, 
eteys RCo: 218 Peds 1386, 134)CCA 
144; Bowling Green Trust Co. v. Vir- 
ginia Pass., ete., Co., 164 Fed. 753 [aff 
sub nom. Metropolitan Trust Co. v. 
Central .Trust Co., 168 Fed. 1021, 93 
CCA 671 (certiorari den 214 U. S. 516 
mem, 29 SCt 697 mem, 53 L. ed. 1064 
mem)]. (2) Where a bondholder ap- 
plied for leave to intervene on the 
ground that the trustee was disqual- 
ified, the court was not bound to de- 
termine the bondholder’s right to 
file the petition apart from its mer- 
its. Investment Registry v. Chicago, 
etc., R. Co., 213 Fed. 492 [app dism 
225 Fed. 1022, 140 CCA 663]. 

[b] Where trustee represents con- 
flicting interests under separate mort- 
gages being foreclosed, bondholders 
under each mortgage should be per- 
mitted to become parties. Grand 
Trunk R. Co. v. Central Vermont R. 
Co., 88 Fed. 622; Farmers’ L. & T. Co. 
v. Northern Pac. R. Co., 70 Fed. 423; 
Farmers’ L. & T. Co. v. Northern Pac. 
R. Co., 66 Fed. 169. 

[ec] Where there is no imputation 
against trustee which could make it 
necessary for bondholders to inter- 
vene in the foreclosure suit, they are 
not entitled to intervene. Coe v. Co- 
lumbus, etec., R. Co., 10 Oh. St. 372, 75 
AmD 518. 

{d] In absence of negligence on 
part of trustee, or conflict between the 
various interests represented by the 
trustee, bondholders are not entitled 
to intervene. Clyde v. Richmond, etce., 
R. Co., 55 Fed. 445. 

{e] Bondholders, if aggrieved by 
a decree rendered in a suit to which 
the trustee of the mortgage was a 
party, can intervene and become ac- 
tual parties, and then make such ap- 
plication to the court for relief as is 
competent for parties to make in the 
same suit; or they may institute such 
other auxiliary, revisory, or supple- 
mental proceedings as a party to the 
suit might institute. Campbell v. 
Texas, etc., R. Co., 4 F. Cas. No. 2,366, 
1 Woods 368. 

{f] Absolute right of intervention. 
—In a suit by the trustee under three 
separate mortgages, wherein such 
trustee instituted foreclosure proceed- 
ings under the first mortgage, apart 
from fraud, the court should appoint 
successor trustees for the two junior 
mortgages, and, in default of such ap- 
pointment, should permit intervention 
by the owner of such junior mort- 
gages, the right to intervene in such 
case being absolute. Northampton 
Trust Co. v. Northampton Tract. Co., 
270 Pa. 199, 112 A 871. 

{g] Intervention in advance of de- 


‘cree of sale for the purpose of liti- 


gating the validity of notes to which 
others of the bonds are held as col- 


[51 C. J.J 899 


long delay when the whole case is about to be 
closed,’® unless they offer to become responsible for 
what has occurred or what might from the delay 
thereafter occur,’* and if claimant having a right of 
intervention neglects or refuses to come in and entitle 
himself to the benefit of a decree, equity will not 
assist him to set aside and annul it.78 
the diseretion of the court’® to refuse to allow claim- 
ants to intervene in respect of matters which are 


It is within 


lateral will not be granted in a suit 
by the trustee in a railroad mortgage » 
securing bonds to foreclose the same,~ 
where a decree pro confesso had been 
entered and a reference made to a 
master to ascertain the property cov- 
ered, and the amount of the bonds out- 
standing and the interest due thereon 
are mere matters of computation. 
Central Trust Co. v. Cincinnati, etc., 
R. Co., 169 Fed. 466 (question deter- 
mined at time of disposition of pro- 
ceeds of sale). 

[h] Majority bondholders may be 
made parties on a claim that, under 
the mortgage, there can be no fore- 


closure without permission of such © 


majority, even though collusion be- 
tween the trustee and the minority 
bondholders seeking foreclosure is not 
shown. Toler v. Hast Ternessee, etc., 
R. Co., 67 Fed. 168. 

[i] That majority of bondholders 
of a railroad may control foreclosure. 
New York Guaranty Trust Co. v. Chi- 
cago, ‘etc., R.Co.,.15 F. (2d) 434. 

[i] Bondholders may not intervene 
unless the :\trustee represents interest 


opposed to bondholders, or is not act- » 


ing in good faith. Palmer v. Bankers’ 
Trust Co., 12 F. (2d) 747 (disqualifica- 
tion of trustee not shown). 

[k] Hearing.—A bondholder’s 
right to intervene is properly heard 
on the record and affidavits. Palmer 
v. Bankers’ Trust Co., 12 F. (2d) 747. 

74, Warmers L. & T. Co. v. North- 
ern Pac. R. Co., 66 Fed. 169. 

75. Grand Trunk R. Co. v. Vermont 
Cent. R. Co., 91 Fed. 569; Fitzgerald 
v. Evans, 49 Fed. 426, 1 CCA 307. 

[a] Purchaser of part of road, in- 
cluding stock, machinery, franchises, 
etc., of the entire road, under the seni- 
or mortgage, cannot intervene in a 
suit brought against the company by 
n junior mortgagee, for the purpose of 
keeping down the amount of the de- 
cree. Bronson v. La Crosse, ete, R. 
Co., 2 Black (U. S.) 524, 17 L. ed. 347. 

76. Louisville Trust Co. v. Louis- 
Ville, ete., R..Co.,:174 U.S..674, 19 SCt 
827, 43 L. ed. 1130 [rev 84 Fed. 539, 
28 CCA 202]; Trust Co. of America v.. 
Norfolk, etce.,, R. Co., 174 Fed. 269; 
Central Trust Co. v. Texas, ete, R. 
Co., 24 Fed. 153. 

{a] Failure of unsecured creditor 
at once to intervene (1) in foreclosure 
suits is not fatal to his rights, since 
he is not bound to presume that any_ 
purpose for shutting out his rights | 
was in the minds of the parties to the’ 
foreclosure suit (Louisville Trust Co. 
ve Louisville, ete Re Co. 174404 |S 
674; 19) SCt 827/43 Toy ceds4130) ihre 
84 Fed. 539, 28 CCA 202]); (2) and 


such a creditor is not dilatory merely ~ 


because of the filing of a bill against 
the company for a receiver, on behalf 
of a judgment creditor and all other 
creditors of the alleged insolvent com- 
pany, where no action was taken to 
notify any creditors, or to bring them 
into court to present their claims, and 
where it is not shown that the un- 
secured creditor had any'notice of the 
suit. (Louisville Trust Co. v. Louis- 
ville, etc:, R. Co., supra). 

77. Central Trust Co. 


v. Texas, 
etc., R. Co., 24 Fed. 153. 


78. Macon, etc., R. Co. v. Parker, 9 
Gav3tt: 
79. Credits Commutation Co. v. U. 


S., 177 U. S. 311, 20 SCt 636, 44 L. ed. 
782; Lisman v. Knickerbocker Trust 
Co., 211 Fed. 413, 128 CCA 85. 


- 
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foreign to the litigation in the foreclosure suit,®° 
and where the controversy of intervention is beyond 
the jurisdiction of the court, claimant will not be 
permitted to intervene.*! A railroad stockholder 
will not be allowed to intervene in a foreclosure suit 
unless he charges fraud or collusion between plain- 
tiffs and defendant company.®? Where the state is 
in some way interested in the subject matter of. the 
suit, it may properly be permitted to intervene.** 
[§ 767] 9. Process’ and Appearance.®° In ac- 
cordance with the rules governing process and notice 
or appearance in foreclosure suits generally,*®® in 
order that a decree in a suit for the foreclosure of 
a lien or mortgage on railroad property may be bind- 
ing on parties whose presence is essential thereto, it 
is necessary that such parties voluntarily appear or 
be served with process or notice.** In a foreclosure 
suit by junior mortgagees, senior mortgagees can be 
made parties only by service of process or voluntary 
appearance,®*® and a general notice calling upon them 
to present their claims is not sufficient,®® except 
where they are represented by trustees who are ac- 
tual parties to the suit, in which case a notice calling 


80. Credits Commutation Co. v. U. 85. 
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Appearances generally see Ap- 89. 


[§§ 766-769 


upon them to present their claims before the master 
will be effectual.®°® 

[§ 768] 10. Pleading®'—a. Declaration, Bill, or 
Complaint—(1) In General. As in the case of mort- 
gages generally,®? a declaration, bill, or complaint 
in a suit in equity to foreclose a railroad mortgage 
should conform to the ordinary rules of chancery 
pleading.®? Accordingly the allegations therein 
should be distinct and specific.°* Generally the bill 
should contain a proper statement of all the facts 


essential to complainant’s cause of action,®® and suf- 


ficient to connect defendant or defendants with the 
liability asserted under the mortgage,®® and an ap- 
propriate prayer for relief.°* It should allege facts 
showing complainant’s ownership of the debt and 
the right to maintain the action,®® and the default 
relied upon as the basis of the suit.°® A bill in 
equity by bondholders seeking to foreclose a rail- 
road mortgage, and also to recover bonds claimed by 
a part of plaintiffs and alleged to be wrongfully held 
by one of the defendants, is not bad for multifari- 
ousness. + : 

[§ 769] (2) Enforcement of: Lien for Labor, Sup- 


Young v. Montgomery, etc., R. 


S., 177 U. S. 311, 20 SCt 636, 44 L. ed. 
782; Lisman v. Knickerbocker Trust 
Co., 211 Fed. 413, 128 CCA 85; Cutting 
v. Florida R., ete., Co., 45 Fed. 444. 

[a] Stockholders cannot intervene 
to inject an issue of whether some of 
the stockholders had paid for stock 
held by them. Fidelity Trust Co. v. 
Elberton, etce., R. Co., 235 Fed. 1009. 

81. Cutting v. Florida R., etc., Co., 
45 Wed. 444. 

82. Guarantee Trust, ete., Co. v. 
Duluth, etc., R. Co., 70 Fed. 803; New 
York Cent. Trust Co. v. Marietta, etc., 
R.-Co., 48 Fed. 14. 

83. Hood v. Ocklawaha Valley R. 
Co., 78 Fla. 665, 84 S 97; Equitable 
Trust Co. v. Chicago, ete., R. Co., 314 
Ill. 96, 145 NE 290 (interest of public 
not affected to warrant intervention) ; 
State v..Farmers L. & T. Co., 81 Tex. 
530, 17 SW 60. 

[a] State being interested in con- 
tinuation of operation of a common 
earrier railroad company may proper- 
ly intervene in a suit by a trustee of 
bondholders to foreclose a mortgage 
on railroad properties, where it ap- 
pears that the contemplated result of 
such suit will be to discontinue the 
operation of trains and permit the 
railroad to be dismantled and re- 
moved. Hood v. Ocklawaha Valley R. 
sOOnn Uo lan GOH, SS40 Soll. 

{b] Interest insufficient.—Where a 
creditor is seeking judgment against 
a railroad company on certain bonds 
and mortgages, an intervening peti- 
tion by the state, alleging that the 
bonds and mortgages are void, and 
that the railroad company, by col- 
lusion and neglect to defend, is about 
to allow judgment to go against it by 
default; that such railroad company, 
in consideration of large grants of 
land from the state, has agreed to 
maintain low rates of transportation; 
and that, if such bonds and mortgages 
are foreclosed, the rates will of 
necessity be increased, and impose 
great burdens on commerce, does not 
show such a public intérest as enti- 
tles the state to intervene and pre- 
vent such judgment, especially when 
neither the charter of the road nor 
any subsequent law reveals any such 
contract as that alleged, and the char- 
ter expressly provides that its rates 
of traffic shall be governed by state 
regulation. State v. Farmers L. & T. 
Co., 81 Tex. 530, 17-SW 60. 

84. Process in actions: 

Generally see Process 50 C. J. p 432. 
Against railroad companies generally 
see supra §§ 64-71. 


pearances 4 C. J. p 1312. 
86. Foreclosure of: 

pores ae liens see Mechanics’ Liens 
§ 561. 

Mortgages’ see Mortgages § 1595 et 


seq. 
87... Hassall v:. ‘Wilcox; -130 U: S. 
493, 9 SCt 590, 32 L. ed. 1001; Mercan- 


tile Trust Co. v. Lamoille Valley R. 
Co., 17 EF... Cas. No: 9,432; 116) Blateht: 
3824; Little Rock Trust Co. v. South- 
ern Missouri, etc., R. Co., 195 Mo. 669, 
93 SW 944. 

[a] Sufficiency of service.—Serv- 
ice on a railroad company, which is 
not named a party to the suit and 
which is not shown to have any con- 
nection with the subject matter of 
the suit, is not sufficient to bring into 
court another company which is 

named as a party and which is alleged 
to be the owner of the res sought to 
be subjected to the lien. 
Trust Co. v. Southern Missouri, 
R. Co., 195 Mo. 669, 93 SW 944. 

[b] Service without state (1) is of 
no effect as to a nonresident personal- 
ly (Mercantile Trust Co. v. Lamoille 
Valley R. Co., 17 F. Cas. No. 9,432, 16 
Blatchf. 324) (2) and, where not 
accomplished in the manner provided 
by law, does not affect a nonresident’s 
property within the state (Mercantile 
Trust Co. v. Lamoille Valley R. Co., 
supra). 

{[c] Substituted service on nonres- 
ident contractor who is the primary 
debtor is sufficient to satisfy the rule 
requiring that the contractor be made 
a party to an action to foreclose a 
laborer’s lien, although no personal 
judgment can be had against such 
eontractoroy St.Louis) 6étce, (RConw y. 
Love, 74 Ark. 528, 86 SW 395. 

{d] Proceeding in rem,—Under 
Tex. Gen. L. (1879) ¢ 12, providing 
that laborers on railroads shall have 
a lien prior to all others upon such 
railroads and that the same may be 
enforced by action, it is essential to 
such proceeding that there should be 
at least constructive notice by some 
form of publication or advertisement 
to adverse claimants to appear and 
maintain their rights, and where no 
provision is made for notice either 
personal or constructive to such ad- 
verse claimants, the proceedings can- 
not be sustained as proceedings in 
rem. Hassall v. Wilcox, 130 U.S. 493, 
9 SCt 590, 32 L. ed. 1001. 

Contractor as necessary party see 
supra § 765 notes 54-64. 

88. Young v. Montgomery, ete., 
Co., 30 F. Cas. No. 18,166, 2 Woods eo: 


etc., 


Little Rock |! 


Co; supra. 

90. Young v. Montgomery, ete., R-. 
Co., supra 

91. In foreclosure of: 

Mechanics’ liens see Mechanics’ Liens 
 §§ 568-640. 
Mortgages generally see Mortgages §§ 

1604-1645. 

92. See Mortgages § 1604 et seq. 

93. See cases infra note 94. 

Equity pleadings generally 
Equity § 374 et seq. 

94. Barnes v. Chicago, etci, R. Co., 
2 EF. Cas. No. 1,016, 8 Biss. 514 [aff 
LORS lt sct 1043, 30 L. ed. 1128]; 
Savannah, etc. R. ‘Co. v. Lancas- 
ter, 62 Ala. 555. 

95. Savannah, ete., R. Co. v. Lan- 
caster, supra; Chatham Bank, etc., Co. 
v. Ocilla Southérn R. Co., 153 Ga. 37, 
111 SE 570; Phillips v. Southern Div. 
Chesapeake, etc., R. Co., 110 Ky. 33, 60 
SW 941, 22 KyL 1530; Vermont, etc., 
nest v. Vermont Cent. R. Co., 50 Vt. 

[a] Neglect or refusal of trustee 
to act, or a vacancy of his office, must 
be alleged in a foreclosure suit by a 
bondholder. Phillips v. Southern Div. 
Chesapeake, etc., R. Co., 110 Ky. 33, 
60 SW 941, 22 KyL 1530. 

[b] Petition held to state cause of 
action.—Chatham Bank, ete., Co. v. 
Ocilla Southern R. Co., 153 Ga. 37, 111 
SE 570. . 


see 


96. See cases supra note 95. 
97. See cases supra note 95. 
98. Toler v. East Tennessee, etc., 


R. Co., 67 Fed. 168. 

[a] Sufficiency.—On the foreclo- 
sure of a mortgage for default in the 
payment of interest coupons, an al- 
legation that they are due and wholly 
unpaid “to your orator and other hold- 
ers of said bonds” is a sufficient al- 
legation of ownership. Toler v. East 
Tennessee, etc., R. Co., 67 Fed. 168. 

99. Savannah, etc., R. Co. v. Lan- 
caster, 62 Ala. 555. 

[a] Sufficiency.—Where a deed of 
trust or mortgage made by a rail- 
road company to secure an issue of 
bonds and interest thereon provides 
that on default of payment of in- 
terest for six months the principal 
shall also become due, a bill by the 
trustees for foreclosure averring such 
défault in the payment of interest is 
not demurrable because it fails to al- 
lege that the interest coupons were 
presented for payment at the office 
or agency at which they were pay- 
able. Savannah, etc., R. Co. v. Lan- 
easter, 62 Ala. 555. 

1. Hale v. Nashua, etc., R. Co., 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 769-770] 


plies, Etc. As in the case of mechanics’ liens gener- 
ally,? a complaint or petition in an action to fore- 
close a len for labor and work or materials fur- 
nished a railroad company should conform to the re- 
quirements of the statute,*? and should allege all the 
facts upon which such len arises and which author- 
ize its enforcement under the statute.t In the ab- 
sence of an attachment, the bill must describe the 
property upon which it is sought to enforce the lien 
with sufficient definiteness to identify and segre- 
gate it;> it must also set forth that the services or 
materials furnished were used in or upon the road 
against which the hen is sought.® <A petition which 
sets up under one recorded len claims for amounts 
due under separate contracts relating to the same 
undertaking, as to each of which liens are author- 
ized, is not demurrable, where there is also declared 
the part of the work done under each contract;* 
but a petition in which several subcontractors, hay- 
ing separate and distinct claims, join to enforce 
their liens is bad as multifarious,’ which defect is 
waived by an answer on the merits.® In those juris- 
dictions in which subcontractors do not come with- 
N. H. 333. 

2. Mechanics’ liens generally see 
Mechanics’ Liens § 568 et seq. 


3. See statutory provisions. 
4. U. S.—Central Trust Co. v., Con- 


Civ. A.) 265 SW 
indebtedness to 


[f] 
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railroad 
Moore v. Cape Fear, etc., R. Co., 112 
IN. C2286, 17S 152% 

Petition in alternative.—Un- 
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in the lien statutes,1° a complaint which fails to 
show any privity of contract between the subcon- 
tractor and the railroad company,'! or that the com- 
pany is indebted to the contractor, who is not made 
a party to the proceeding,'? is demurrable. In those 
jurisdictions where a lien claim cannot be assigned 
before perfection of the lien,t® a petition showing 
on its face that the assignment was made before the 
hen was so perfected is demurrable.*# 

[§ 770] b. Plea, Answer, and Subsequent Plead- 
ings. The answer, plea, or subsequent pleading to 
a bill to foreclose a railroad mortgage’® or enforce 
a railroad lien!® is regulated by the rules governing 
pleas, answers, and subsequent pleadings in suits 
to foreclose mortgages?” or liens generally.1§ Ac- 
cordingly, the plea or answer must be responsive to 
the bill or complaint?® and controvert all its mate- 
rial allegations.?° Matters operating to defeat the 
right of foreclosure may be set up in the pleading,?* 
but allegations foreign to matters set forth in the 
complaint may not be set up in the answer.?2 The 
answer must, of course, be filed within the proper 
time,?° although leave to interpose an answer after 


(3) Notice of 
company. 


13. See supra § 634. 
14. O’Connor v. Current River R. 
Co., 111 Mo. 185, 20 SW 16. 


don, 67 Fed. 84, 14 CCA 314, 

Ark.—Tucker ‘v. St. Louis, ete., R. 
€o., 59 Ark. 81, 26 SW 375. 

Ga.—Cartter v. Rome, etc., Constr. 
Co., 89 Ga. 158, 15 SE 36. 

Ill.—Cairo, ete., R. Co. v. Cauble, 85 
Ill. 555; Atlantic Dynamite Co. v. 
Baltimore, etc., R. Co., 101 Ill. A. 13. 

Ind.—Dean v. Reynolds, 12 Ind. A. 
97, 39 NE 768. 

Ind. T.—Denison, etc., R. -Co. v. 
Raney-Alton Mercantile Co., 3 Ind. 
T, 104, 538 SW 496. 

Mich.—Chicago, etc., R. Co. v. Stur- 
gis, 44 Mich._538, 7 NW 213. 

Mo.—O’Connor vy. Current River R. 
Co., 111 Mo. 185, 20 SW 16; Ireland 
v, Atchison, ete., R. Co., 79 Mo. 572. 

N. C.—Moore v. Cape Fear, etc., R. 
ConpitZ oN. C6, 286; LT SH 152. 

i ete, R. Co. v. Diefen- 
derfer, (Civ. A.) 13 SW (2d) 126; Carr 
v. Tudor, (Civ. A.) 265 SW 1079. 

[a] Sufficiency as to notice. Cairo, 
etc., R. Co. v. Cauble, 85 Ill. 555 (in- 
sufficient) ; Moore v. Cape Fear, etc., R. 
Go. 112, NC, °236;, 1s SE4262)Gin- 
sufficient). 

{b] Portion of road upon which 
materials are used need not be al- 
leged where the statute involved gives 
a lien upon the entire structure for 
which work or materials are fur- 
nished. Barnes v. Colorado Springs, 
ete., R. Co., 42 Colo. 461, 94 P 570. 

{c] Plea of intervention of a sub- 
eontractor, in an action between the 
railroad company and the contractor 
for repair of the road, held, as against 
a general demurrer, to state a cause 
of action for a lien. (Rev. St. [1925] 
arts 5452, 5480; Dist. & County Ct. 
Rules, rule 17). Cisco, ete., R. Co. v. 
pa ecen dl oryels (Lex. 4Civ. Ax) els) TSW 


" (2d) 


[d] Subcontractor’s lien on unpaid 
balance due contractor.—A bill seek- 
ing to enforce mechanics’ liens on the 
unpaid balance due on the work from 
the owner to the contractor for rail- 
road construction is not subject to 
the objection that it seeks to enforce 
a lien on the roadway of the railway, 
although praying for execution. Gulf, 
ete:, R. Co. v.. Sharpe, 200 Ala. 530, 
76 S 856. 

[e] Particular statutory require- 
ments.—(1) Filing of complaint. 
Gulf, ete., R. Co. v. Sharpe, 200 Ala. 
530, 76 S 856. (2) Filing account for 
registration, Carr v. Tudor, (Tex. 


der Tenn. Acts (1883) ¢ 220, a credi- 
tor’s bill against a railroad company 
and all claimants, setting out the 
facts from which either a principal or 
subcontractor’s lien might be held to 
arise, and claiming the former but 
asking that the latter be allowed if 
held to be the proper relief, is a com- 
pliance with the requirements of a 
suit to enforce a subcontractor’s lien. 
Central Trust Co. v. Condon, 67 Fed. 
84, 14 CCA 314. 

5. Williams v. Birmingham, 
R. Co., 129 Tenn. 680, 168 SW 160; 
San Antonio, ete. R. Co. v. Hales, 
(Civ. A.) 196 SW 903 [rev -on other 
grounds 111 Tex. 434, 238 SW 1106]. 

[a] Sufficiency.—(1) A bill alleg- 
ing that defendant railroad company 
owned and operated a line of railroad 
from a designated point through enu- 
merated counties, and that the con- 
tractor contracted for the construc- 
tion of the line of railroad, identifies 
and locates the line of railroad, with- 
in Acts (1891) c 89 §§ 2, 3. Williams 
v. Birmingham, etc., R. Co., 129 Tenn. 
680, 168 SW 160. (2) An allega- 
tion that all the railroad property was 
subject to lien is, in the absence of 
an exception, a sufficient description. 
San Antonio, etc., R. Co. v. Hales, (Civ. 
A.) 196 SW 903 [rev on other grounds 
111 Tex. 434, 238 SW 1106]. 

6. Arizona Eastern R. Co. v. Globe 
Hardware Co., 14 Ariz. 397, 129 P 
1104; Atlantic Dynamite Co. v. Bal- 
CHMNOLE NELC UE, . COne mda Ti we Ae 3 
eee Hurd Rev. St. [1899] c 8&2 


[a] Sufficiency.—Allegations that 
teams were furnished the contractor 
“for the purpose of constructing the 
line of railroad, and that such teams 
were employed for the purpose and did 
construct the said line,’ were suffi- 
cient to show that the teams were ac- 
tually used in the work. Arizona 
Eastern R. Co. v. Globe Hardware Co., 
14 Ariz 39%, 129 P1104. 

ie Hawkinsville, CLCS Eee COW Ve 
Beckham, 20 Ga. A. 431, 93 SE 109. 

8. Weidle Ve. Plein, eve. a. Coy 152 
Tl. A. 292. 

9. Weidle vy. Elgin, etc., R. Co., su- 


etc., 


pra. 4 
10. See supra § 630 et seq. 
11. Tucker v. St. Louis, etc., R. Co., 


59 Ark. 81, 26 SW 375. 
12... Tucker. v. St. Louis, 
Co., Supra. 


ete, i. 


15. See cases infra this section. 
16. See cases infra this note. 
[a] Admissions.—In an action to 


enforce a lien against a railroad for 
supplies furnished, a contention that 
no such lien could exist from verbal 
promises which were not made to 
complainant is untenable, where the 
promises made were embodied in the 
pleadings, for an admission in the 
pleading is conclusive for all purposes 
of the cause whether the facts re- 
late to the parties or to third persons. 
Denison, etc., R. Co. v. Raney-Alton 
Mercantile Co., .8 Ind. T. 104, 53 Siw 
496. Atdmissions in pleadings gener- 
ally see Pleading § 121 et seq. 

17. See Mortgages § 1624 et seq. 

18. See Liens § 75; Mechanics’ 
Liens §§ 602-636. f 


19. See cases infra note 20. 
20. Brooks v. Vermont Cent. R. 
Co., 4 F. Cas. No. 1,964, 14 Blatchf. 


463; Chamberlain v. Connecticut Cent. 
R. Co:; 54 Conn. 472, 9 A 244. 

21. See case infra this note. 

[a] Where railroad premises are in 
possession of owner of mortgage debt, 
an answer and cross complaint de- 
manding that such owner account, and 
alleging that upon such account it 
will appear that the net receipts of 
the road were sufficient to pay the 
amount due on the mortgage debt, is 
a good defense. Chamberlain vy. Con- 
necticut Cent. R. Co., 54 Conn. 472, 9 
A 244, 

22. Fidelity Trust Co. v. Elberton, 
etc., R. Co., 235 Fed. 1009; Sioux City, 
ete., R. Co. v. Manhattan Trust Co., 92 
Fed. 428, 34 CCA 431. 

[a] Tllustrations.— (1) Ina ssuit 
by a trustee to foreclose a railroad 
mortgage, the question of the owner- 
ship of the bonds secured properly 
comes up for consideration on dis- 
tribution of the proceeds of the sale, 
and not before and allegations in the 
answer of the mortgagor seeking to 
raise such question are properly 
stricken out by the court. Sioux City, 
ete., R. Co. v. Manhattan Trust Co., 
92. Fed. 428, 34 CCA 431. (2) Ina 
suit to foreclose a mortgage securing 
bonds issued by a railroad company, 
stockholders seeking to intervene can- 
not inject by their answer issues as 
to whether some of the stockholders 
had paid for the stock held by them. 


Fidelity Trust Co. v. Elberton, ete., 
R. Co:, 235 Fed. 1009. 
23. Central) Trust Co; wwei/Lexas) 


etc., R. Co., 23 Fed. 846, 24 Fed. 151. 
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a delay may be granted in a proper case.?4 Where 
one entitled to a statutory lien upon the property 
of an insolvent railroad company intervenes in a 
suit to foreclose a mortgage on such property for 
the purpose of having his claim decreed priority over 
the mortgage debts, the original suit and the relief 
claimed by the intervener both being equitable, a 
plea of an adequate remedy at law is not necessary 
to entitle defendants to avail themselves of that. de- 
fense.?° 

Cross bill. Where a bill of foreclosure is filed by 
one who has no title in the mortgage, there can be 
no foreclosure unless the trustee in the mortgage 
files a cross bill for that purpose.?°® 

Amendments. The rules governing the amend- 
ments of pleadings in equitable actions generally,” 
or more particularly in actions to foreclose mechan- 
ies’ liens,?® apply in actions to foreclose railroad 
liens.?° 

{§ 771] 11. Issues, Proof, and Variance. The 
rules as to issues, proof, and variance applicable in 
civil actions generally,*°® and particularly in actions 
to foreclose motrgages**+ or mechanics’ liens general- 
ly,?? are applicable in actions to foreclose railroad 


RAILROADS 


 [§§ 770-772 


ters as are properly in the case** and concern the par- 
ties thereto®® need or may be proved. Questions as 
to the amounts and validity of the bonds secured will 
be determined on the hearing;*° but in a foreclosure 
suit a question as to an adverse title to part of the 
mortgaged premises pending between the receiver of 
the railroad and a third party cannot be litigat- 
ed;°7 nor can an issue as to the identity of the bond- 
holder be raised where the right of the trustee to 
foreclose the mortgage is not dependent upon a re- 
quest of the bondholders.** The question of owner- 
ship of the bonds secured cannot properly be raised 
in the foreclosure suit, as such question properly 
comes up for consideration on the distribution of the 
proceeds.*® The petition in a proceeding to enforce 
a mechanics’ lien should substantially agree with 
the statements contained in the lien which has been 
filed,*® except that, where the statutes do not re- 
quire any statement to be filed,*4 a variance be- 
tween the petition and the statement is immate- 
ripe 

[§ 772] 12. Evidence. The rules of evidence ap- 
plying in foreclosure suits generally*? apply to the 
presumptions and burden of proof,** admissibility,*® 


mortgages or liens.*? 


24. Central Trust Co. v. Texas, etc., 
R. Co., supra. 

[a] Meritorious defense and ex- 
cuse for delay are essential for leave 
to file answer after delay. Central 
Trust Co. v. Texas, etc., R. Co., 23 Fed. 
846, 24 Fed. 151. 

25. Van Frank y. Brooks, 93 Mo. A. 
412, 67% SW 688. 

26. American L. & T. Co. v. East, 
StGs, UR CON eo Med. 242; 


27. See Equity §§ 618-657. 

28. See Mechanics’ Liens §§ 629-— 
636. 

29. See cases infra this note. 

{a] Amendment not stating new 
cause of action is permissible. Sey- 
mour v. Woodstock, etc., Tract. Co., 


281 Ill. 84, 117 NE 729 [rev 204 Ill. 
A. 142). 

{b] Inconsistent positions.— 
Where, after a decree foreclosing a 
trust deed on the property of a rail- 
road company, interveners who as- 
serted that their claims were entitled 
to priority filed intervening pétitions 
under Equity Rules, rule 37 (198 Fed. 
XXVIII, 115 CCA XXVIII), they can- 
not thereafter amend the petitions and 
attack the validity of the trust deed. 
First Trust Co. v. Illinois Cent. R. 
Co., 252 Fed. 965, 164 CCA 473 [mod 
243 Fed. 450, and certiorari den 249 
U. S. 615 mem, 39 SCt 390 mem, 63 L. 
ed. 803 mem]. 

30. Issues, proof, and variance: 
At law see Pleading §§ 1144-1211. 
In equity see Equity §§ 670-678. 


31. See Mortgages §§ 1646-1651. 

32. See Mechanics’ Liens §§ 637- 
640. 

33.- See cases infra this section. 

34. See cases infra this note. 

[a] Portion of road upon which 


materials furnished are used need 
not be proved in an action to fore- 
close a mechanics’ lien where the stat- 
ute involved gives a lien upon the 
entire structure for which work or 
materials are furnished. Barnes vy. 
Colorado Springs, etc., R. Co., 42 Colo. 
461, 94 P 570. 

{b] Proof of filing account for reg- 
istration is necessary. Carr v. Tudor, 
(Tex. Civ. A.) 265 SW 1079. 

{c] That construction companies 
with which plaintiff dealt were in ef- 
fect same as railroad company may 
be proved under the pleading. Sey- 
mour v. Woodstock, etc., Tract. Co., 


281 Ill. 84, 117 NE 729 [rev 204 Ill. A. 
142]. 
35. See case infra this note. 


Pe aS ee Se a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Accordingly, only such mat- 


[a] Where claimants were not 
seeking to hold principal contractors 
personally liable, it is not necessary 
for them to prove what portion of the 
materials was used by the subcontrac- 
tor to whom they were furnished un- 
der each of his several contracts with 
the principal contractors. Barnes v. 
Colorado Springs, ete., R. Co., 42 Colo. 
461, 94 P 570. 

36. Guaranty Trust, etc., Co. v. 
Green Cove Springs, etc., R. Co., 139 
UnSs) 13% Ti SCt bi 2, (3b ls. ed.LA6. 

37. Farmers’ L. & T. Co. v. Green 
ey ete., R. Co., 6 Fed. 100, 10 Biss. 


38. Knickerbocker Trust Co. Vv. 
Oneonta, etc., R. Co., 116 App. Div. 78, 
esi 241 [aff 188 N. Y. 38, 80 NE 

39. Sioux City, etc., R. Co. v. Man- 
hattan Trust Co., 92 Fed. 428, 34 CCA 
431; Toler v. East Tennessee, etc., R. 
Co., 67 Fed. 168; Knickerbocker Trust 
Co. \v...Oneonta,, etc, R. Co.) 416 App: 
Div. 78, 101 NYS 241 [aff 188 N. Y. 
38, 80 NE 568]. 

[a] Where trustee is authorized to 
foreclose in his discretion on default 
in payment of interest, an issue at- 
tempted to be raised as to the owner- 
ship of certain of the bonds secured 
by the mortgage as between rival 
claimants is immaterial to the trus- 
tee’s right to foreclose, although the 
mortgage provided that the trustee 
should not be bound to recognize any 
person as a bonidholder unless or until 
his bonds were submitted to the trus- 
tee for inspection, if required, and his 
title satisfactorily established, if dis- 
puted. Knickerbocker Trust Co. v. 
Oneonta, etc., R. Co., 116 App. Div. 
78, 101 NYS 241 [aff 188 N. Y. 38, 80 
NE 568]. 

Mackler v. Mississippi River, 
- Co. 52 Mo. A, 516. 
There is no variance between 
a statement in a lien that claimant 
contracted with the railroad company 
and a statement in the petition to en- 
force it that he contracted with a cor- 
poration acting as the agent or trus- 
tee of the railroad company. Mack- 
ler v. Mississippi River, etc., R. Co., 
52 Mo. A. 516. 

41. See supra § 636. 

42. Neilson v. lowa Hastern R. Co., 
51 Iowa 184, 1 NW 434, 38 AmR 124. 

43. See Mechanics’ Liens § 641 et 
seq; Mortgages § 1652 et seq. 

44. See cases infra this note. 

[a] After-acquired property will 


1 

be presumed to have been necessary to 
the use of the company, and to have 
been properly acquired on foreclosure 
of a senior mortgage covering after- 
acquired property. Stevens v. Wat- 
son, 4 Abb. Dec. (N. Y.) 302, 45 How 
Pr 104. 

{b] Subcontractor is presumed to 
rely on his lien anid does not have to 
prove it, as the burden is on the 
owner to show that he relied on the 
credit of the contractor alone. Sweem 
BG Atchison, etce., R. Co., 85 Mo.-A. 


{c] Priorities—Where the holder 
of a judgment for materials and sup- 
plies furnished, under Rey. St. § 3398, 
claims priority over mortgages exist- 
ing before the supplies were fur- 
nished, the burden of proof is upon 
him to show not only that he has ob- 
tained such judgment, but that the 
cause of action upon which it was ob- 
tained was such as to come within the 
terms of such section of the statute. 
Farmers’ L. & T. Co. v. Cincinnati, 
etc., R. Co., 10 Oh. Dec. (Reprint) 481, 
21 CineLBul. 275. 

[d] Where lien is given for sup- 
plies actually used in operating rail- 
road, the burden of proof is on claim- 
ant to show what part of the sup- 
plies furnished by him was actually 
used for the operation of the road. 
Tod v. Kentucky Union R. Co., 52 Fed. 
241, 3 CCA 60, 18 LRA 305. 

fe] Amount of lien.—(1) The bur- 
den is on one eclaiming a Jaborer’s lien 
for wages in doing railroad construc- 
tion work ‘to show tSe amount of each 
item for which a lien is claimed. Ft. 
Worth, etc., R. Co. v. Read, (Tex.. Civ. 
A.) 140 SW 111. (2) Railroad con- 
tractors seeking to assert a lien upon 
embankments and structures actually 
erected by them cannot recover any- 
thing when they fail to prove what 
improvements or erections they made 
with sufficient detail or certainty of 
value to authorize any findings for any 
particular amount. Central Trust Co. 
v. Georgia Pac. R. Co., 83 Fed. 386 
[rev on other grounds 87 Fed. 288]. 

45. See cases infra this note. 

[a] Recorded claim of lien is prop- 
erly admitted in evidence in a suit 
against a railroad to foreclose a con- 
tractor’s construction lien. Hawkins- 
ville, ete., R. Co. v. Beckham, 20 Ga. 
A. 431, 93 SH 109 (although such claim 
did not specify the particular portion 
of the road upon which the work was 
done or the date on which the work 


and the weight and sufficiency*® of the evidence in 
a suit to foreclose a lien or mortgage on railroad 


property. 


[§ 773] 13. Trial or Hearing and Reference. The 
rules applicable to foreclosure suits generally*? gov- 
ern the trial or hearing of a foreclosure suit against 
In accordance with such 


a railroad company.*® 


was completed). 

[b] Proof of notice.—A notice of 
lien filed in a county clerk’s office can- 
not be proved by a certified. copy 
thereof from such office, nor is the 
certificate of the county clerk stating 
when it was filed proper evidence otf 
that fact. Sampson y. Buffalo, ete., 
R. Co., 2 Hun (N. Y.) 512, 4 Thomps. 
& C. 600. 

[ce] Parol evidence as to the use 
of the materials is not improper in 
an action for the enforcement of a 
materialman’s lien against a railroad 
for materials furnished under a writ- 
ten contract. Neilson v. Iowa Eastern 
R. Co., 51 Iowa 184, 1 NW 434, 33 AmR 
124, 51 Iowa 714, 3 NW 779. 

[a] Laborer of subcontractor who 
sues to enforce his lien for work done 
in the construction of the railroad 
may establish his case against the 
railroad company by showing that the 
work was performed under the em- 
ployment of a subcontractor connected 
with the contractor, although the lat- 
ter is nota party. Jasper, etc., R. Co. 
v. Peek; (Tex. Civ. A.) 102 SW 776. 

{e] Instrument given by subcon- 
tractor in lieu of time checks issued 
to laborers, whiéh recites that it is is- 
sued in lieu of time checks issued for 
labor performed in the construction of 
the railroad, is admissible in an action 
thereon against a subcontractor and 
the railroad company to enforce the 
laborer’s lien, although the declara- 
tion contained therein that it was 
for work performed in the construc- 
tion of the road is not, binding on the 
company, it being admissible as 
against the subcontractor. Texas, 
etce., R. Co. v. Dorman, (Tex. Civ. A.) 
62 SW 1086. 

{f] Recital in duebill given in lieu 
of time checks that it reserves the 
labor liens allowed by law to the per- 
sons performing the work is admissi- 
ble in an action against the subcon- 
tractor and the railroad company to 
enforce such lien, for the purpose of 
showing that the lien has not been 
waived. Texas, etc., R. Co. v. Dorman, 
(Tex. Civ. A.) 62 SW 1086. 

[g] Gien.—While the statute may 
not require the lien to be verified, yet, 
where such a lien has an affidavit at- 
tached, the signature to which is the 
only means of identifying the paper 
or connecting plaintiff with it, it must 
be regarded as an entire instrument, 
so that plaintiff is not entitled to read 
the lien to the jury omitting the affi- 


davit. Bagnell Timber Co. v. Mis- 
souri, etc., R. Co., 180 Mo. 420, 79 SW 
1130. 

46. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show an assignment of a laborer’s 
claim against the railroad. Pere Mar- 
quette R. Co. v. Baertz, 36 Ind. A. 408, 
74 NE 51. (2) To justify the award 
of a preferential mechanic’s lien. 
Goodall v. Eldorado, ete., R. Co., 143 
Ill. A. 328. (3) To show that the ma- 
terials for which a lien was sought 
were delivered and used in the con- 
struction of the railroad. Barnes v. 
Colorado Springs, etc., R. Co., 42 Colo. 
461, 94 P 570. (4), To show that a 
holder of bonds issued by a railway 
company to a contractor to build and 
equip the road received them in due 
course of business, without notice of 
any defect, usury, fraud, or illegality, 
entitling him to enforce ‘them. Phila- 
delphia Real Est. Trust Co. v. Wil- 
mington, etc., Electric R. Co., (Del. 
Ch.) 77 A 756. (5) To sustain a find- 
ing that the lien account was filed 
within the time allowed by the lien 
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rules, the question as to the amount due upon the 
hen or mortgage may be referred to a master or 


referee to find and report upon,*® and exceptions 


tions.°° 


statute. Field v. Atchison, etc, R. 
Co., 150 Mo. A. 77, 129 SW 764, (6) 
To support.a finding that the balance 
due a lienor represented only his rea- 
sonable wages and the value of the 
use of his teams and tools, and that 
he made no profit above the reasona- 
ble value of his own and his em- 
ployees’ labor and the use of his teams 
and tools. Ft. Worth, etc., R. Co. v. 
Read, (Tex. Civ. A.) 154 SW 1027. (7) 
Proof that one to whom giant powder 
was furnished by a materialman seek- 
ing to enforce a lien therefor against 
a railroad company was the subcon- 
tractor for the necessary work in pre- 
paring a portion of the company’s 
railroad for the reception of ties and 
iron is sufficient prima facie proof 
of his authority to contract for such 
powder for the purposes of the work. 
Rapauno Chemical Co. v. Greenfield, 
etc.;: kk. Co;,) 59° Mo. Ax, 6 

[b] Evidence held insufficient: (1) 
To sustain a contention that a rail- 
road in receivership was operated by 
the bondholders, entitling creditors to 
preference over the bondholders. St. 
Louis Union Trust Co. v. Wabash, etc., 
R. Co., 334 Ill. 147, 165 NE 632 [rev 
244 Ill. A. 422]. (2) To show that the 
railroad owed any amount to the gen- 
eral contractor. Dudley v. Toledo, 


etc., R. Co., 65 Mich. 655, 32 NW 884 
(construing Howell St. Annot. §8§ 
8423-3425). (3) To show that money 


due from an insolvent railroad for in- 
terline freight was used for mainte- 
nance and betterments, entitling such 
claim to a preference over the bond- 
holders. St. Louis Union Trust Co. v. 
Wabash, etc., R. Co., supra. (4) To 
support a finding giving a lien on a 
railroad for material furnished in its 
construction. Chatten Lumber Co. v. 
Scott City Northern R. Co., 96 Kan. 
577, 152 P 665 (in view of special find- 
ings). (5) To show that bonds is- 
sued by a railway company to a con- 
tractor to build and equip the road 
were fraudulent and unenforceable. 
Philadelphia Real Est. Trust Co. v. 
Wilmington, etc., Electric R. Co., (Del. 
Ch.) 77 A 756. (6) To entitle a sub- 
contractor furnishing labor and ma- 
terials to the railroad contractor to a 
lien. Cisco, ete., R. Co. v. Diefender- 
fer, (Tex. Commn,. A.) 23 SW (2d) 
687. (7) To sustain the claim of de- 
fendant that the work of complain- 
ant under the contract for labor and 
material was performed with such 
negligence and incompetency as to 
defeat complainant’s right to recover 
for the same or entitle defendant to 
recoup ‘damages. Tennis Bros. Co. v. 
Wetzel, etc., R. Co., 140 Fed. 193 [aft 
145 Fed. 458, 75 CCA 266, 7 AnnCas 
426]. (8) To sustain a finding as to 
the amount due. Lowe v. East, etc., 
Coasti Re sCo.n (ow Bee AB e Bou S68 LL 
(mechanics’ lien). (9) To support a 
finding that the contract was joint, 
in an action against a railroad com- 
pany to enforce a lien for ties and to 
recover a personal judgment under a 
contract alleged to have been entered 
into between plaintiffs and the rail- 
road company and its tie contractors 
jointly. Bagnell Timber Co. v. Mis- 
souri, etc., R. Co., 180 Mo. 420, 79 SW 
1130. 

{[c] Lien statement for work done 
in the construction of a railroad tun- 
nel, and a petition to enforce the same, 
alleging that the work was ‘done on a 
railroad, is sufficient prima facie to 
support a lien, as provided by Ky. St. 
§§ 2492, 2494, in the absence of any 
showing at the trial that the rail- 
road was a private and not a commer- 


may then be filed to his report and a decree made 
upon the hearing and determination of such excep- 
A reference may also be had to consider 


cial railroad. Simmons vy. 

161 Ky. 295, 179 SW 628. 
47. Foreclosure of: 

Mechanics’ liens see Mechanics’ Liens 
§§ 695-722 

ones et see Mortgages §§ 1716— 


48. 
section. 

{a] Intervener.—Where a _ judg- 
ment creditor whose judgment was 
recovered before the appointment of 
a receiver and who lives at a distance 
from the place where the court was 
held intervenes in a foreclosure suit 
against the railroad, the should be giv- 
en the fullest opportunity of a hear- 
ing, and technical rules should not be 
enforced against him, and upon the 
payment of costs by him an order con- 
firming the master’s report may be 
set aside at his instance and the mat- 
ter referred back to the master, Cen- 
tral Trust Co. v. Wabash, etc., R. Co., 
27 Fed. 175. 

{[b] Whether collateral agreement 
imposed equitable lien on property of 
another railroad company could not 
be adjudicated without affording it an 
opportunity to be heard. Ex p. New 
York Equitable Trust Co., 231 Fed. 
571, 145 CCA 457 [rev 2381 Fed. 478]. 

49. See cases infra note 50. 

50. Central Trust Co. vy. Unadilla 
Mictd R. Co., 35'Misce. 604, 72 NYS 

[a] Necessity of reference.—Alle- 
gations by holders of a portion of the 
bonds, that a foreclosure is necessary 
because the persons controlling the 
road and substantially all the other 
bonds failed to pay the interest and 
improperly diverted the funds of thé 
road, was insufficient to prevent a 
reference to compute the amount due 
on default if such parties could ap- 
pear on such reference and testify in 
support of their claims. Central 
Trust Co. v. Unadilla Valley R. Co., 35 
Misc. 604, 72 NYS 189. 

[b] Outstanding bonds pledged as 
collateral may be included by the 
referee in his estimate of the amount 
due. Peck v. New York, etc., R. Co., 
59 HowPr (N. Y.) 419. 

[c] Allowance of rent.—Where the 
referee is instructed to allow reason- 
able rent for the use of rolling stock, 
eight per cent will be held to be too 
low a rent for the use of such stock, 
where it appears that the owners 
thereof were to bear all the loss and 
deterioration. Pullan vy. Cincinnati, 
ete., Air-Line R. Co., 20 F. Cas. No. 
11,462, 5 Biss. 237. 

{d] Exceptions to report.—(1) The 
corporation cannot urge as an excep- 
tion to the report of a master ap- 
pointed to ascertain the amount of 
a claim that he did not accompany 
his report with the evidence heard 
by him where such defendant railroad 
company did not appear at the hear- 
ing, although notified to do so, and 
demand that the evidence be taken 
down. .Denison, ete., R. Co. v. Raney- 
Alton Mercantile Co., 3 Ind. T. 104, 
53 SW 496. (2) But where, on a pro- 
ceeding to enforce a lien for supplies 
furnished, the court appointed an ap- 
praiser to ascertain the value of im- 
provements which were made on the 
property, the adoption of his report 
over defendant’s exception will not be 
disturbed where no exception is taken 
at the time of the appointment to the 
ascertaining of such value by apprais- 
ers, rather than by jury. Denison, 
etce., R. Co. v. Raney-Alton Mercantile 
Co., supra. 

{e] Stockholder’s dismissal of his 
exceptions to an auditor’s finding 


Fletcher, 


See cases infra this note and 
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the ownership and validity of bonds,*! or to ascer- 
tain and fix the priorities of the various en¢umbrane- 
Where a reference is 
made to ascertain the gross earnings and expenses 
of a certain section of the road covered by a mort- 
gage, and it appears that such section has not been 
operated separately, but as a part of the whole road, 
-and that the railroad company, although under a 
legal obligation to keep a separate account of the in- 
come and expenses of such section, has failed to do 
so, it is not an erroneous principle for the master 
to make a pro rata estimate of the earnings and ex- 
Where the trial is held 
before a jury,°* matters concerning instructions®? 
must be in accordance with the rules governing in- 
structions in the foreclosure of mechanics’ liens®® 
When there is a verdict 
or findings in the ease,** they must, in general, con- 
form to the rules governing the verdict or findings 
in eivil actions generally,®® or more particularly in 


es on the railroad property.°*? 


penses of the whole road.°* 


or mortgages generally.°* 


foreclosure suits.°° 


cannot be objected to by an interven- 
ing bondholder. Weed v. Gainesville, 
etc., R. Co., 119 Ga. 576, 46 SE 885. 

{f] Evidence.—-(1) On a_ hearing 
before a master or referee where evi- 
dence is offered, and its competency or 
admissibility is objected to, the mas- 
ter should receive it subject to the ob- 
jection, so that the court may pass 
upon the matter on review. Kansas 
Wu a TS Com V.wsedalia. Mlectric: uR.; 
etc., Co., 108 Fed. 702. (2) The action 
of a master stating an account to 
determine the net earnings apportion- 
able to a part of a consolidated rail- 
road system which was being op- 
erated by the company as a trustee 
with respect to the claim of a lien- 
holder on such part, in adding to 
the net earnings apportioned to such 
part of the line by the railroad com- 
pany on an actual mileage basis a 
further sum based on a constructive 
mileage may be justified by evidence 
showing that such part of the line in- 
cluded valuable terminal property, 
and also that an actual mileage basis 
was, for other reasons, unjust. Wa- 
bash R. Co. v. Compton, 172 Fed. 17, 
96 CCA 603. (3) Where, on an ac- 
counting to determine the net earn- 
ings of a line of railroad operated as 
a part of a consolidated system for a 
period of over fourteen years, the re- 
port of the railroad company cover- 
ing a short part of such time was 
unsatisfactory, and showed earnings 
far below those of the period imme- 
diately following, the master was jus- 
tified in rejecting such report and al- 
lowing earnings for the short time 
equal to the average made during the 
entire time covered. Wabash R. Co. 
vy. Compton, supra. 

51. Guaranty Trust Co. v. Atlan- 
tic Coast Electric R. Co., 132 Fed. 68 
[mod on other grounds 138 Fed. 517, 
TAN OCAT4L le. Sioux City ceter, en COmve 
Manhattan Trust Co., 92 Fed. 428, 34 
CCA 431; Toler v. East Tennessee, 
LC. tee CO, 0a hed. LOsde WW Cedeive 
Gainesville, ete., R. Co., 119 Ga. 576, 
46 SE 885. 

fa] Thus, where a trust mortgage 
is given by a railroad company to se- 
cure its bonds and questions arise as 
to whether some of the bonds were le- 
gally issued, a decree for the sale of 
the mortgaged property need not be 
stayed before the determination of 
such questions, but they may be con- 
sidered upon a reference to the mas- 
ter after the making of the decree of 
sale. Guaranty Trust Co. v. Atlantic 
Coast Electric R. Co., 132 Fed. 68 
{mod on other grounds 138 Fed. 517, 
PAC GALA 5 

52. Kansas L. & T. Co. v. Sedalia 
Blectric R., ete., Co., 108 Fed. 702; 
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[§§ 773-774 


[§ 774] 14. Judgment or Decree®!—a,. In General. 
The rules applicable to judgments or decrees in fore- 
closure suits generally®? ordinarily govern the judg- 
ment or decree in a foreclosure suit of a railroad 
hen or mortgage.®? 
should declare the fact, nature, and extent of the . 
default which constitutes the breach of the condi- 
tion of the mortgage,°* and the amount then due;°®® 
but it need not establish that a particular install- 
ment is due to any particular person.*® The amount 
of the debt for which a foreclosure decree may be 
given is only the amount actually due and unpaid to 
Such decree is not to be regarded 
as final as to the debts entitled to share in the dis- 


Hence, the judgment or decree 


any other creditor may challenge 


the debts when the claims are produced in the mas- 
ter’s office for ascertainment and classification.®® 
Since a proceeding to foreclose a mechanics’ hen? 
or a mortgage"! is in rem, generally no personal 
judgment can be rendered in an action to foreclose 


a mortgage or mechanics’ lien against railroad prop- 


Philadelphia Real Est. Trust Co. v. 
Wilmington, etc., Electric R. Co., 9 
Del. Ch. 99, 77 A 828; Royal Trust Co. 
v. Baie des Chaleurs R. Co., 13 Can. 
Exch. 1. 

[a] Reference unnecessary.—A 
mortgage foreclosure proceeding 
should not be referred to a master 
to ascertain the extent of any prior 
liens, where the mortgage foreclosed 
is the first lien, with the possible ex- 
ception of unpaid taxes, and where 
the property belongs to a single com- 
pany, and no uncertainty concerning 
any of the property appears, except- 
ing as to one car. Philadelphia Real 
Est. Trust Co. v. Wilmington, ‘etc., 
Electric R. Co., 9 Del. Ch. 99, 77 A 828. 

{b] Report.—The findings of a 
master to whom the claim of an in- 
tervener in a railroad foreclosure suit 
to preference of payment over the 
mortgagee has been referred should 
show whether there has been a diver- 
sion of net income since the jinter- 
vener’s claim accrued and w'hether, 
if so, it inured to the benefit of the 
mortgagee, and his report should con- 
tain a summary statement of the evi- 
dence on which his conclusions are 
based, with reference to the evidence 
in the record, showing the amount 
diverted, and the particular manner 
in which it was used, to enable the 
court to see from the facts found 
whether it went into improvements of 
the property or its betterment, or 
the payment of interest. Kansas L. & 
T. Co. v. Sedalia Electric R., etc., Co., 
108 Fed. 702. 

53. Pullan v. Cincinnati, ete., Air- 
Line R. Co., 20 F. Cas. No. 11,462, 5 
Biss. 237, 


54. In foreclosure of: 
Sas 2 lien see Mechanics’ Liens 
Mortgage see Mortgages §§° 1727, 
1728. 
55. See case infra this note. 


{a] Instructions held proper.—In 
an action to enforce a lien for railroad 
construction work, a charge that, if 
plaintiff could recover, he would be 
entitled to the lien as claimed, is not 
error. Hawkinsville, ete, R. Co. v. 
Beckham, 20 Ga. A. 431, 93 SE 109. 


56. See Mechanics’ Liens § 714, 
57. See Mortgages § 1728. 

58. See cases infra this note. 

{a] Findings held proper.—In a 


suit to foreclose a judgment lien on 
land of a railway company on which 
an unrecorded mortgage had been 
foreclosed, the findings were held to 
support the finding of the ultimate 
fact that, when ‘plaintiff attached 
such land, it had actual knowledge of 
the mortgage. Washington Trust Co. 


v. Norwich, etc., Tract. Co., 89 Conn. 
59, 92 A 880. 

[b] Construction of verdict.— 
Farmers’ L. & T. Co. v. Candler, 87 
Ga. 241, 13 SE 560. 

[ec] Construction of finding.— 
Where railroad ties are sold to the 
president and owner of a railroad and 
used in the construction of the road, 
and the proof, in an action against the 
president, individually, and the rail- 
road company, shows that the com- 
pany owes for the ties, the finding of 
a debt is necessarily a finding that a 
lien exists against the company, 
which it is the duty of the court to 
declare and enforee. Richardson v. 
Herbert, 135 SW 628. 

59. Findings: 

At law see Trial [38 Cyc 1868 et seq]. 
In equity see Equity 8§ 720, 732. 

60. See Mechanics’ Liens §§ 715- 
722; Mortgages § 173. 

61. Generally see Equity §§ 820- 
Judgments 33 C. J. p 1042. 
Foreclosure of: 

Mechanics’ lien see Mechanics’ Liens 

§§ 723-748. 
pionter ee see Mortgages §§ 1732- 


63. See cases infra this note and 
section. 

[a] Form of decree.—(1) In an ac- 
tion for the enforcement of a mechan- 
ic’s lien against railroad property, the 
decree should be against the railroad 
company and the original contractor 
(Cairo, etc., R. Co. v. Cauble, 4 Ill. A. 
133. And see Mechanics’ Liens § 
727), (2) and should describe the 
property to which the lien is to apply 
(Bethune v. Cleveland, etc., R. Co., 149 
Mo. 587, 51 SW 465). 

64. Chicago, etc., R. Co. v. Fosdick, 
106 Us Seas Ste Ls caelenme dmc 
Toler v. East. Tennessee, etec., R. Co., 
67 Fed. 168. 

65. Chicago, etc., R. Co. v. Fosdick, 
106 UsS)-4i7 TOSCUAL0, v2 7a ed naa 
Goodall v. Eldorado, etc., R. Co., 143 
Til. At 328. 

[a] Interest.—A lien claimant, 
having established his right to inter- 
est on his claim, was entitled to its 
inclusion in the decree awarded. 
Goodall v. Eldorado, ete., R. Co., 143 
Ll, Ay 328" (St Louis étes SRI Co. ave 
Kerr, 48 Ill. A. 496 [aff 153 Ill, 182, 38 
NE 6388]. ; 

66. Toler v. Mast Tennessee, etc., 
RiiCo;, bn Meds 1685 

67... Union Trust ‘Co: v." St; Louis, 
etc., R. Co., 24 F. Cas. No. 14,4038, 6 
Dill. 1. 

68. See case infra note 69. 

69. Toler v. East Tennessee, etc., 
RiiCo., 67 Med 168: 

70. See Mechanics’ Liens ‘§ 505. 

71. See Mortgages § 1504. 


LL 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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erty,’? and in some jurisdictions statutes have been 
enacted expressly prohibiting the rendition of per- 
sonal judgments’? except under specified condi- 
tions.7* But it has been held that, where that part 
of a right of way on which labor was performed was 
a part of an entire system of a railroad and neces- 
sary for the carrying out of the railroad duties to 
the public so that it could not be sold apart from 
the entire line to foreclose a laborer’s or material- 
man’s lien, it was proper for the court in the exer- 
cise of its equity powers to direct a personal judg- 
ment against the railroad company.’® In its usual 
form, a decree of foreclosure should contain an or- 
der for the sale of the mortgaged premises for the 
satisfaction of the debt,7® reserving the right to any 
party to redeem on paying the several amounts 
found due with costs.77 In decreeing a sale the 
court is not bound by a mode of procedure preseribed 
by the mortgage in case of a sale by the trustee with- 
out foreclosure, but should exercise a sound discre- 
tion, having due regard to the interests of all par- 
ties.“® It has been held that, where railroad prop- 
erty 1s worth much more than the amount of the 
debt and interest, it should be leased by public auc- 
tion for the shortest term that will bring the amount 
due and accruing interest,’® if the company elects 
that it shall be so offered;8° but if no one can be 
found who will take it for a term of years, then it 
should be sold absolutely.8t A sale will not be or- 
dered to coerce payment by a reorganization com- 
mittee to an objecting bondholder.®? 

[§ § 775] b. Conformity to Pleadings and Proof. 
As in'civil actions generally,®* or more particularly 
in foreclosure actions,**+ a Judgment or decree in a 
foreclosure suit against railroad property must con- 
form to the pleadings and proof.*® Accordingly, 
the relief granted in the decree is limited by the bill 


72, Tod v. Kentucky, Union Ru. Co., 
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or complaint,®® and belie any relief not prayed 
for cannot be granted,’7 although a prayer for gen- 
eral relief will authorize any action in complainant’s 
favor, shown by the proofs to be just and equitable 
and not inconsistent with the pleadings ;** and al- 
though the specific relief sought is a strict foreclo- 
sure, a decree for a sale of the property and for the 
enforcement of an agreement contained in the mort- 
gage is appropriate under a prayer for general re- 
lef.8® Where all the claims are before the court 
with prayers for general affirmative relief, it may 
decree a sale of the property free from all hens,°? 
but where all the parties are not represented before 
the court, a decree which directs a sale free of all 
liens and encumbrances without making provision for 
other bondholders, subsequent mortgagees, and oth- 
er ereditors is fatally defective.®+ 

[§ 776] c. Nature and Extent of Property. 22 Ais 
in the case of mortgages generally,®* it is within the 
the provinee of the court to determine what proper- 
ty of the railroad is actually embraced in, or sub- 
ject to, the mortgage.°* Generally, the foreclosure 
decree can order a sale only of the entire road®® and 
a judgment or decree which attempts to foreclose a 
lien or mortgage on a specified portion of the road 
instead of on the whole road is void,®* except where 
the property is divisible, in which case a sale should 
be ordered of so much as will satisfy the amount 
due.?* Lands which are not included in the railroad 
mortgage may be sold under a decree of foreclosure, 
where the facts shown establish an equitable lien 
in favor of bondholders secured by the mortgage.°® 
Where a railroad company, with the consent of a 
vendee, has constructed its road over land, and in 
an action to foreclose the vendor’s lien the proceeds 
of the land outside of the right of way are insuffi- 
cient to satisfy the lien, the right of way with the 


labor 


52 Fed. 241, 3 CCA 60, 18 LRA 305; 
Welsh v. First Div. ‘St. Paul, etc., R. 
Co},.25 Minn. 314. 

Personal or deficiency judgment in 
foreclosure of: 

Mechanics’ liens see Mechanics’ Liens 

§ 737 et seq. 

Mortgages see Mortgages § 1974 et 
seq. 

73. See statutory provisions. 

74 See case infra this note. 

[a] Under Rev. St. (1889) c¢ 102 
art 4, providing that, in an action to 
enforce a lien on a railroad for labor 
done thereon, no personal judgment 
shall be rendered except as against 
such defendants as might be sued 
thereon in an ordinary action at law, 
it is not proper to render a personal 
judgment against a railroad company 
in an action by a subcontractor to en- 
force such alien. Bethune vy. Cleve- 
land, etc., R. Co., 149 Mo. 587, 51 SW 


oO. 

75. Pere Marquette R. Co. v. 
Baertz, 36 Ind. A. 408, 74 NE 51. 

[a] Personal judgment may be 
given laborer who ‘has a lien on the 
road for work done under a subcon- 
tractor in the construction of the 
road, the road being practically com- 
pleted, although the company is not 
yet engaged in the business of a com- 
mon carrier. Pere Marquette R. Co. 
v. Baertz, 36 Ind. A. 408, 74 NE 51. 

76. Wetzel, etc., R. Co. v. Tennis 
Bros. Co., 145 Fed. 458, 75 CCA 266 
faff 140 Fed. 193]; Farmers’ L. & T. 
Comws Chicagowmetes, oat CO. ues eas 
146. But see Breeze y. Midland R. 
Co., 26 Grant Ch. (Ont.) 225 (where 
the court refused to order a sale of 
the land of a railroad required for 
railroad purposes). 

[a] Satisfaction of entire debt.— 
(1) It has been held that the railroad 


‘stallment of a debt, 


must be sold to satisfy the whole 
debt and not a part thereof (Branner 
v. Hardy, 18 La. Ann. 537), (2) as, 
for example, where a seizing creditor 
of a railroad company sues for an in- 
secured by a 
mortgage, the property mortgaged 
must be sold for the whole debt on 
such terms of credit as are granted by 
the original mortgage (Branner v. 
Hardy, supra). 

77. Bound v. Ses Carolina R. Co., 
58 Fed. 473, 7 CCA 32 

78. New York es Co. v. Ports- 
mouth, etc., R. Co., 192 Fed. 728; Low 
v. Blackford, 87 Fed. 392, 31 CCA 15. 
Farmers’ L. & T. Co. v. Green Bay, 
ete.,.R: Co., 6 Fed. 100; 10 Biss. 203; 
Rutland R. Co. v. Beigue, 37 Can, S. 
C. 3038, 26 CanLTOccNotes 379. 

79. Bardstown, etc., R. Co. v. Met- 
ealfe, 4 Metc. (Ky.) 199, 81 AmD 541. 

80. Bardstown, etc., R. Co. v. Met- 
ealfe, supra. 

81. Bardstown, etc., R. Co. v. Met- 
calfe, supra. 

82. Simon v. New Orleans, etc., R. 
Co., 242 Fed. 62, 155 CCA 6. 

83. At law see Judgments § 87 et 
seq. : 

In equity see Equity § 854 et seq. 

84. Foreclosure of: 
Mechanics’ liens see Mechanics’ Liens 


Mortgages see Mortgages § 1734 et 


seq. 
85. See cases infra this section. 
86. See case infra note 87. 

Sian SG WoOhnns: ‘ese. Rh. Co. va» Bar 


tola, 28 Fla. 82, 9 S 853. 

* 88.. -‘Sage-v.. lowa Cent. R. Co., 99 

U. S. 334, 25 L. ed. 394; St. Johns, etc., 

R. Co. v. Bartola, 28 Fla. 82, 9 S 853. 
{a] General and special prayer.— 

Under a bill. in equity to enforce a 

lien given by L. (1879) e¢ 8132, for 


performed on a railroad, it -is 
error to render a decree for a larger 
sum than is claimed by plaintiff in the 
special prayer for relief, although 
there is also a prayer for general re- 
lief.’ St. Johns, ete., R. Co. v. Bartola, 
28 Fla. 82, 9 S 853. 

89. Sage v. Iowa Cent. R. Co., 99 
U. S. 334, 25 L. ed. 394. 

$0. Bound v. South Carolina R. 
Co.) 58. Fed, 473517 CCAY 322. 

91. New Orleans Pac. R- Co) \v. 
Parker, 143 U. S. 42, 12 SCt 364, 36 L. 
ed. 66 [aff 33 Fed. 693]. 

92. Property covered by: | 
Lien see supra § 626. | 
Mortgage see supra § 667 et seq. | 

93. See Mortgages § 1746. | 

94 Gasser v. Garden Bay R. Co., 
205 Mich. 5, 171 NW 791; Herring v. 
New York, Jetc.,. Ri, Co, 105 N.Y. 32403 
12 NE 763, 19 AbbNCas 340. 

[a] Property in name of another 
corporation may be ordered sold un- 
der circumstances showing it really 
the property of the railroad and sub- 
ject to the mortgage. Gasser v. Gar- 
den Bay R. Co., 205 Mich. 5, 171 NW 


giles 

95. See infra § 786. 

96. Farmers’ L. & T. Co. v. Cand- 
ler, 87 Ga. 241, 13 SE 560 (construing 
Code § 1990); Chicago, etce., R. Co. v. 
Loewenthal, 938 Ill. 433; Bardstown, 
etc., R. Co. v. Metcalfe, 4 Mete. (Ky.) 
199, 81 AmD 541; McFadden v. Mays’ 
Landing, etc., R.'Co., 49 N. J. Eq. 176, 
22 A 932. 

[a] - Indivisibility is assumed in 
the absence of a showing to the con- 
trary. McFadden v. Mays’ Landing, 
ete., R: Co, 49°N. J. Egy 176, 22 Alg3s2: 

97. See infra § 786. 

98. Chicago, etc., Rapid Transit R. 
Coy v.. Northern (Trust ‘Co., 9.0 Ula As 
460 [aff in 195 Ill. 288, 68 NE 136]. 
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improvements thereon should not be sold to satisfy 
the hen for the balance, but should be condemned, 
the value thereof being ascertained by taking the 
value of the land and damages to the rest of the 
tract caused by the taking, and a judgment with a 
hen-on the roadbed to secure its payment entered 
against the company for the amount so ascer- 
tained.®® A judgment foreclosing a laborer’s lien on 
the equipment of a railroad need not specify the 
particular articles on which it is to operate, but it 
is sufficient to declare the lien foreclosed upon the 
equipment to an extent sufficient to satisfy the judg- 
ment; but it has been held that, where a mechan- 
ies’ len attaches to all the property of the rail- 
road,” the decree should direct the sale of both the 
real and personal property of the road.? 

[§ 777] d. Provisions as to Bids and Terms of 
Sale. The decree should also prescribe the terms 
and conditions of the sale,* and these terms may, if 
equity requires it, be. different from the terms stip- 
ulated in the mortgage itself.° Although the terms 
of the sale must be reasonable® and of such charac- 
ter as to encourage bidding,‘ nevertheless the decree 
should contain some requirement that will evidence 
the bona fides of the bidder,* as well as to secure the 
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that part of, the bid shall be for cash,1° or that a 
part may be paid in bonds secured by the foreclosed 
mortgage;!1 and that the sale shall be made sub- 
ject to certain outstanding obligations;*? or, upon 
a subsequent presentation of intervening claims, the 
court may require as a condition precedent to the 
confirmation of the sale that the purchaser shall 
make a larger cash payment to meet all exigencies 
than that fixed by the terms of the decree? As 
part of the terms the purchaser may be required to 
assume the unpaid claims against the railroad,’* or 
to give a satisfactory undertaking to protect ered- 
itors.1° The court may, in its diseretion,'® fix an 
upset or minimum price below which the property 
may not be sold,'’ provided such price is not made 
too low;18 but it is no objection to a decree that it 
fails to fix such a minimum sale price, since the ad- 
equacy of any price may still be determined on the 
return of the sale.?® 

[§ 778] e. Adjudication of Claims of Interveners 
or Other Creditors. It is proper for the foreclosure 
decree, when warranted by the pleadings and proof, 
to settle and determine all claims and questions 
raised between the parties to the suit,?° as to the 
ownership of the debt, the liability for, or exoner- 


payment of the costs.® 


99. Finnell v. Louisville Southern! 
oie? 99 Ky. 570, 86 SW 553, 18 KyL 

1. St. Louis, ete., R. Co. v. Sandal, 
3) Dex, A; (Civ, ‘Cas. §° 379, 

2. See supra § 626. 

8. George v. Oregon, etc., R. Co., 
118 Or! 502; 247 P 780: 

4. See case infra note 5. 
. 5. Farmers’ L. & T: Co. v. Green 
Bey, etc5. RB: ‘Co,, 6) Hed: 100, 10 Biss: 

3 


[a] Thus the court is not bound 
to adopt the provisions of the mort- 
gage as to the application of the 
bonds upon the bid of the purchaser, 
or as to the proportion in which such 
bonds should be received, or as to the 
manner in which their value should 
be ascertained. Farmers’ L. & T. Co. 
v. Green Bay, etc., R. Co., 6 Fed. 100, 
19 Biss. 203. 
| 6& Philadelphia Real Est. Trust 
Co. v. Wilmington, etc., Electric R. 
Co., 9) Del. Ch. 99; 77. A (828: 

7. Philadelphia Real Est. Trust 
Co. v. Wilmington, etc., Electric R. 
Co., supra. 

8. Philadelphia Real 
Co. v. Wilmington, ete., 
Co., supra. 

[a] Deposit (1) should be required 
of the bidder at a mortgage foreclo- 
sure sale against a railway company 
to evidence his good faith, but should 
not be required to make it twenty- 
four hours in advance of the sale, any 
time before the sale being sufficient. 
Philadelphia Real Est. Trust Co. v. 
Wilmington, etc., Electric R. Co., 9 
Del. Ch. 99, 77 A 828. (2), It is prop- 
er to direct that the deposit required 
of the successful bidder may be made 
in bonds, to which the proceeds of the 
sale would have to be applied. Phila- 
delphia Real Est. Trust Co. v. Wilm- 
ington, etc., Electric R. Co., supra. 
(3) The competition requisite for a 
valid sale is not affected by a decree 
requiring all bidders to deposit cash 
or bonds of the company. Rospigliosi 
v. New Orleans, etc., R. Co., 237 Fed. 
341, 150 CCA 355. 

9. Philadelphia Real Est. Trust 
Co. v. Wilmington, etc., Electric R. 
Go., 9 Del. Ch. 99, 77 A 828. 

10. Sage v. Iowa Cent. R. Co., 99 
U.S. 334, 25 L. ed. 394. 

11. Farmers’ L. & T. Co. v. Green 
Bay, etc., R. Co., 6 Fed. 100, 10 Biss. 
203. 


Est. Trust 
Electric R. 


The decree may prescribe 


[a] Where decree authorizes mort- 
gage bonds to be applied on the pur- 
chase of a railroad upon a foreclosure 
sale, it is not essential that such de- 
cree should determine the percentage 
value of such bonds before the sale 
actually took place. Farmers’ L. & T. 
Co. v. Green Bay, etc., R. Co.,°6 Fed. 
100, 10 Biss. 203. 

12. Bound vy. South Carolina R. Co., 
58 Fed. 473, 7 CCA 322. 

[a] Obligations of receiver.—A de- 
cree for sale under foreclosure of a 
road which is in the hands of a re- 
ceiver may properly direct that the 
sale be made subject to outstanding 
obligations of the receiver, at the 
same time requiring the receiver to 
file a statement thereof in detail so 
that the amount may be known with 
sufficient certainty to enable intending 
purchasers to bid with confidence. 
Bound vy. South Carolina R. Co., 58 
Fed. 473, 7 CCA 322. 

13. Farmers’ L. & T. Co. v. Green 
pat etc., R. Co., 6 Fed. 100, 10 Biss. 

03. 


14. Southern R. Co. v. Townsend, 
161 Fed. 310, 88 CCA 390 [certiorari 
den 212 U. S. 571 mem, 29 SCt 682 
mem, 53 L. ed. 655 mem]. 

[a] TIllustration.—Where a court, 
in its decree confirming the sale of 
railroad property in a foreclosure suit, 
required the purchaser to assume and 
pay any indebtedness or liability in- 
curred by the receivers which should 
be adjudged priority over the mort- 
gage and should not be paid by the 
receivers from funds in their hands, 
and reserved jurisdiction of the case 
for the enforcement of such require- 
ment, a Subsequent order, requiring 
all claimants to present their claims 
before the master before a date fixed, 
for action thereon by the court, and 
barring any not so presented, does not 
necessarily include claims which were 
then in suit before the same court. 
Southern -R. Co. v.. Townsend, 161 Fed. 
310, 88 CCA 390 [certiorari den 212 
U. S. 571 mem, 29 SCt 682 mem, 53 L. 
ed. 655 mem]. 

15. Railway, etc. Minister v. Que- 
bee Southern R. Co., 10 Can. Exch. 


16. Palmer v. Bankers’ Trust Co., 
12 F. (2d) 747. 

17. Palmer v. Bankers’ Trust Co., 
supra; New York Equitable Trust Co. 
v. Western Pac. R. Co., 233 Fed. 335; 


ation from, it,?? the proportion in which it should 


Ex p. New York Equitable Trust Co., 
231 Fed. 571, 145 CCA 457 [rev 231 
Fed. 478]; New York Cent. Trust Co. 
v. Washington County R. Co., 124 Fed. 
813; Blair v. St. Louis, ete., R. Co., 
25 Fed. 232; MclIlhenny vy. Binz, 80 
Tex. 1, 30 SW 655, 26 AmSR 705. 

18. See cases infra this note. 

[a] Basis of upset price may fair- 
ly be the present earning capacity of 
the road and the value of property not 
used in its operation. New York 
Equitable Trust Co. v. Western Pac. 
R. Co., 232 Fed. 335. i 

[b]. Upset price should be large 
enough to cover costs and all allow- 
ances made by the court for receiver’s 
certificates and interest, liens prior 
to the bonds, amounts diverted from 
the earnings, and all undetermined 
claims which will be settled before 
the confirmation and sale. New York 
Cent, Trust Co. v. Washington County 
R. Co.) 124 Med: 813s Blair ive St. 
Louis, etc., R. Co., 25 Fed. 232. 

[c] Evidence held to show that the 
upset ‘price fixed in a railroad mort- 
gage foreclosure was not too low, and 
that the trustee’s acquiescence therein 
showed neither bad faith nor bad 
judgment. Palmer y. Banker’s Trust 
Co., 12 BF. (2d) 747. 

19. Philadelphia Real Est. Trust 
Co. v. Wilmington, ete., Electric R. 
Cozy 92 Del. Chz 199) 77 AWS 28, 

20. See cases infra this section. 

21. U. S.—Toledo, etc, R. Co. v. 
Continental Trust Co., 95 Fed. 497, 36 
CCA 155 [mod 86 Fed. 929, and certio- 
rari den 176 U. S..219, 20 SCt 388, 44 
L. ed. 442]; Wheeling Bridge, etce., R. 
Co. v. Reymann Brewing Co., 90 Fed. 
139,32 CCA 671s 

Ala.—Morton v. New Orleans, etc., 
R. Co., ete., Assoc., 79 Ala. 590. 

Ky.—Louisville, ete, R. Co. v. 
Schmidt, 52 SW 835, 21 KyL 556. 

_Qh,.—Citizens’ Sav., etc., Co. v. Cin- 
cinnati, ete., Tract. Co:, 106 Oh. St. 
577, 140 NE 380; Farmers’ L. & T. 
Co. v. Cincinnati, ete., R. Co., 10 Oh. 
Dec. (Reprint) 481, 21 CincLBul 275. 

Vt.—Langdon v. Vermont, etc., R. 
Co., 54. Vt. (693% 

[a] Itis not necessary that the de- 
cree of foreclosure should await the 
establishing and adjustment of all 
claims filed in an ancillary creditor’s 
suit. Toledo, etc., R. Co. v. Continent- 
al Trust Co., 95 Fed. 497, 36 CCA 155 
{certiorari den 176 U. S. 219, 20 SCt 
383, 44 L. ed. 442]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 778-780] 
be shared,?? or of its priority or preference,?? and 
it may provide for an accounting between the par- 
ties.2* But the decree should save and reserve any 
rights arising under a hostile and paramount title.?5 
The court may pass a final decree as to the ascer- 
tained debts and retain the bill for the enforcement 
of others thereafter to be proved and established.2® 
Where the decree makes adequate provision for the 
protection of intervening bondholders,?? the court 
is not required to determine in' advance of the sale 
the fairness of a reorganization plan?’ or the ade- 
quacy of any bid.?® 

[§ 779] f. Payment and Discharge. The decree 
should contain provision for the payment: of the 
amount found due within a limited time, in default 
of which the equity of redemption to be finally fore- 
closed or the property sold,*° the extent of such time 
being a matter for the court’s sound diseretion.?1 
Where only a part of the mortgage debt is due, up- 
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on payment of such amount the foreclosure decree 
will be suspended until a default again occurs.*? 
Where the amount due has been passed on and final- 
ly fixed by the court and the right of the mortgagor 
to pay the sum thus settled and fixed is clear, the 
court then has no discretion to withhold such res- 
toration and refuse to discharge the receiver.*? 

[§ 780] g. Opening, Vacating, or Modifying.** 
A final decree of foreclosure cannot be vacated by 
the court of its own motion after the expiration of 
the term at which it was granted,?> nor may the 
court alter or amend its decree after the term as 
respects any essential part thereof.*® But, subject 
to the foregoing, it may subsequently amend, mod- 
ify, or open the decree of sale as to the mode of 
its execution,** the manner of sale,*® the time of 
publication of such sale,?® and the manner of dis- 
tributing the proceeds arising therefrom,*® provid- 
ed the application therefor is seasonably made,*! 


[b] Where receivers and managers 
are appointed to operate a railroad for 
the benefit of a lessor of the road and 
mortgage bondholders of the lessee, 
claims growing out of the mainte- 
nance of the railroad by the receivers 
and managers will be adjudicated 
without an amendment of the fore- 
closure proceedings to cover their 
elaims. Langdon v. Vermont, etc., R. 
Co. 54 Vt. 593: 

[ec] Release.—Where the operating 
expenses of'a railroad in the hands of 
a receiver and manager are sufficient 
in amount entirely to consume the 
income and earnings of the road, the 
lessor, who is entitled to a certain per 
cent of the cost of the construction of 
the road to be paid from the earnings 
and income, and bondholders, the ine 
terest on whose bonds is in default, 
will be directed to release their inter- 
est in the property to a trustee to hold 
for their benefit. Langdon v. Ver- 
mont, etc:, RK. Co., 54 Vt. 593... 

{d] -Rights in trackage.—Where, 
after consolidation of urban and in- 
terurban railroads, the portion of the 
trackage of the interurban company 
is abandoned and its cars are operated 
over the tracks of the urban company, 
a perpetual easement thereby at- 
taches to the trackage so jointly used 
in favor of the interurban utility, and, 
upon dissolution, a decree should be 
entered providing for perpetual joint 
traffic, upon terms customary in such 
matters. Citizens’ Sav., etc, Co. v. 
Cincinnati, etc., Tract. Co., 106 Oh. St. 
577, 140 NE 380. 

22. U. S.—wWheeling Bridge, etc., 
R. Co. v. Reymann Brewing Co., 90 
Fed. 189, 82 CCA 571. 

Ala.—Morton v. New Orleans, ete., 
R. Co., etc. 79 Ala. 590. 

Tll.—Penn Mut. L. Ins. Co. v. Heiss, 
141 Ill. 35, 31 NE 138, 33 AmSR 273. 

Oh.—Citizens’ Sav., etc., Co. v. Cin- 
cinnati, ete., Tract. Co., 106 Oh. St. 
577, 140 NE 380. 

Vt.—Langdon v. Vermont, etc., R. 
Coy, 54. Vt. 5933 

fa] Opening claimant’s judgment. 
—Where judgments have been entered 
against a railroad company by default 
for damages caused by the censtruc- 
tion of a railroad in a public street, 
it is proper for a court of equity, when 
asked to make such judgment payable 
out of the proceeds of the foreclosure 
sale of the railroad before payment of 
the mortgage debt, to open the judg- 
ments and require a reassessment of 
the damages by a jury. Penn Mut. L. 
Ins. Co. v. Heiss, 141 Ill. 35, 31 NE 138, 
33 AmSR 273. 

23. Bank of Commerce y. Central 
Coal, ete., Co., 115 Fed. 878, 53 CCA 
334; Toledo, etc., R. Co. v. Continental 
Trust Co., 95 Fed. 497, 86 CCA 155 
[mod 86 Fed. 929, and certiorari den 
E76. U.. Sy 219.20) SCt 383, 44. i. ed, 
442]; Farmers’ L. & T. Co. v. Green 
Bay, etc., R. Co., 6 Fed. 100, 10 Biss. 


310. 
_ 24 Linder v. Hartwell R. Co., 73 
Fed. 320; Thomas v. Peoria, etc., R. 


203; Colt v. Barnes, 64 Ala. 108; 
Orient Trust Co. v. St. Louis Union 
Trust Co., 59 Tex. Civ. A. 193, 126 SW 
310; St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 157, 126 SW 296. 

[a] No motion or petition is neces- 
sary to enable the chancellor to de- 
eree the priority of the bonds so in- 
dorsed where it appears in a foreclos- 
ure proceeding for the benefit of all 
the bondholders that a part of the 
bonds has been indorsed by the state 
under the act of Febr. 21, 1870. Colt 
v. Barnes, 64 Ala. 108. 

[b] Classification of demands.—A 
final judgment in a suit to foreclose 
a mortgage on a railroad to secure its 
bonded indebtedness, which classifies 
the demands in the order of priority, 
and includes in class A demands pay- 
able from earnings as operating ex- 
penses, and in class B those next en- 
titled to be paid from the proceeds of 
a Sale of the property, and in class C 
those next entitled to be paid from 
such proceeds remaining after pay- 
ment of the above classes, etc., and 
which assigns to their respective 
class enumerated claims, etc., finally 
classifies and fixes the rank of all de- 
mands against the railroad. St. Louis 
Union Trust Co. v. Texas Southern R. 
Co., 59'Tex.. ‘Civ. AY 157,126 SW 296: 

{[c] Finality.—A classification in a 
decree fixing the priority of a claim 
for attorney’s fees cannot be changed 
at a subsequent term of the court. 
Orient Trust Co. v. St. Louis Union 
Trust Co,, 59. Tex. Ciy. A:.193, 126 Sw 


Co., 36 Fed. 808 [mod on other grounds 
149 U. S. 95, 13 SCt 824, 37 L. ed. 663]; 
Langdon v. Vermont, etc., R. Co., 5 
Wb 5 93. 

[a] Thus, although the mortgagor 
can use the earnings of the mortgaged 
property without accounting until 
foreclosure, this rule does not prevent 
a decree in a suit for the foreclosure 
of a railroad mortgage for an account- 
ing by another company which is al- 
leged to have diverted the earnings of 
the mortgagor company while in con- 
trol thereof. Linder v. Hartwell R. 
Co., 73 Fed. 320. 

[b] Contract of lease of cars to 
the mortgagor company, by the car 
company, dominated by the same per- 
sons, cannot be made the basis of an 
accounting for the use of the leased 
cars. Thomas v. Peoria, etc., R. Co., 
36 Fed. 808 [mod on other grounds 
149 9UR OS. 295, 913 = SCtm824,0137 Listed. 
663]. 

25. Compton v. Jesup, 
15 CCA 397. 

26. Langdon v. Vermont, 
Co... 54 Vit. 593. 

27. See case infra this note. 

{a] Provision for hearing before 
confirmation of the sale is sufficient 


68 Fed. 263, 


CUCL Es 


protection for junior bondholders. 
New York Guaranty Trust Co. v. Chi- 
cago, etc, KR. Co., 15 Fy (20) 7434. 

28. New York Guaranty Trust Co. 
v. Chicago, ete., R. Co., supra. 

29. New York Guaranty Trust Co. 
Vv. Chicago, etc., R. Co., supra.© / 

30. Farmers’ L. & T. Co. v. Chi- 
eago,.etc., R: Co,;. 27 Med. 146= -Cairo: 
etc., R. Co. v. Cauble, 4 Ill. A. 133. 

31. Chicago, etc., R. Co. v. Fosdick, 
106 U.S. 47, 1 SCt 10, 27 Li. ed: 47; 
Columbia Finance, etc., Co. v. Ken- 
tucky Union R. Co., 60 Fed. 794, 9 CCA 
264 (allowance of four months is not 
an abuse of such discretion); Chi- 
cago, ete, Rapid Trams’ “R.eConmiwv: 
Northern Trust Co., 90 Ill. A. 460 [uff 
195 Til. 288, 63 NE 136]. 

32. Chicago, etc., R. Co. v. Fosdick, 
106 U. S. 47, 27 L. ed..47; Farmers’ L. 
NE Con ve Chicazo. ete, at eommenn 
Fed. 146. 

33. Milwaukee, ete., R. Co. v. Sout- 
ter, 2 Wall. (U. S.) 510, 17 L. ed. 900. 

34. Opening or vacating judgment 
of foreclosure of mortgages generally 
see Mortgages §§ 1768-1774. 

Opening and vacating sale see infra 
§ 790 et seq. 

35. Central Trust Co. v. Grant Lo- 


; comotive Works, 135 U.S. 207, 10 SCt. 


736, 34 L. ed. 97; Turner v. Indian- 
apolis, .etec., R.. Co... 24, BF. Cas.. No: 
14,259, 8 Biss. 380, 

36. Turner v. Indianapolis, etc., R. 
Co., supra. 

37. Turner v. Indianapolis, etc., R. 
Co., supra. 

Farmers’ Loan Co. v. Oregon 
Pac. R. Co., 28 Or. 44, 40 P 1089. 

[a] Illustrations.—(1) Where the 
original decree for sale directed the 
property to be sold as an entirety for 
cash and that so much of the price “as 
is not required to be paid in cash may 
be paid in receivers’ certificates,” a 
subsequent supplemental order direct- 
ing a sale to be made for cash’ in 
United States gold coin is not an es- 
sential modification of the original de- 
cree. Farmers’ Loan Co. v. Oregon 
Pac. R. Co., 28 Or. 44, 40 P 1089. (2) 
A decree for the sale of a railroad pro- 
viding that the purchaser shall pay 
enough money to liquidate certain 
judgments, etc., may be amended at a 
Subsequent term by providing that the 
property shall be sold subject to such 


judgments. Turner v. Indianapolis, 
etc., R. Co., 24 F. Cas. No. 14,259, 8 
Biss. 380. 

39. Turner v. Indianapolis, ete., R. 


Co., supra. 

40. ‘Turner v. Indianapolis, etc., R. 
Co., supra. 

41. Duncan v. Atlantic, ete., R. Co., 
88 Fed. 840, 4 Hughes 125; Carey v. 
Houston, etc., R. Co., 45 Fed. 438, 52 
Fed. 671 [app dism 150 U. S. 170, 14 


SCt, 63, 37° Lied. 1041, 161 U- S.*115; 
16 SCt 537, 40 L. ed. 638]. 
[a] Reasonableness of time.— 


Where more than a year and a half 
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and sufficient ground therefor appears.42 In a prop- 
er case, the court may, in its discretion, vacate a 
consent judgment directing sale and permit defend- 
ant to come in and defend on the merits.4® Where 
a decree of sale prescribes a limitation within which 
claims may be presented, the court may, in its dis- 
cretion, in decreeing a confirmation of the sale, 
abrogate such limitation.## 

Default judgment or decree. Following the gen- 
eral rule,*® a proper party*® in moving to open a 
default judgment entered in a railroad foreclosure 
suit must show due diligence*’ and a meritorious 
defense.*® 

Public utilities commission, believing its jurisdic- 
tion was usurped by the court in a foreclosure pro- 
ceeding, has a right to appear and ask for a modi- 
fication or vacation of the decree.*® 

[§ 781] h. Operation and Effect®°—(1) In Gen- 
eral. The rules governing the operation and effect 
of foreclosure decrees generally®! apply to judg- 
ments or decrees foreciosing hens and mortgages on 


has elapsed since the entry of a final 


pressly provided for the execution of 


railroad property.®® Thus a decree of foreclosure 
and sale is a final deeree,®* although further diree- 
tions may be necessary with reference to its execu- 
tion,°* or although it may permit the subsequent as- 
sertion and litigation of claims upon the proceeds 
of sale.°®> But it does not of itself merge the debt 
secured by the mortgage or extinguish its lien,®® al- 
though these results follow where the decree is en- 
forced by a valid and regular sale.°* Questions re- 
lating to the validity of the decree cannot be raised 
by objections to the confirmation of the sale.°* 

A foreclosure decree cannot be collaterally at- 
tacked by a purchaser thereunder in subsequent 
proceedings against him.°’” 

{§ 782] (2) Persons Concluded. All persons 
properly represented before the court in a foreclo- 
sure proceeding, whether as plaintiffs or defendants, 
or who are charged with notice of such proceedings, 
are bound and coneluded by the decree rendered 
therein and estopped from disputing the validity of 
the proceedings or the title of the purchaser.°® This 


Des Moines Union R. Co., 165 Iowa 


144 NW 54. (2) Interest of a 


decree of foreclosure and sale, such 
decree will not be modified by the 
court so as to reduce the amount of 
the cash payment required by such 
decree on an application made only 
two days before the date fixed for the 
sale. Duncan v. Atlantic, etc., R. Co., 
88 Fed. 840, 4 Hughes 125. 

42. Carey v. Houston, ete., R. Co., 
45 Fed. 438, 52 Fed. 671 (insufficient). 

43. Toronto Gen. Trusts Corp. v. 
Central Ontario R. Co., 6 Ont. L. 1, 2 
OntWR 259. 

44. Olcott v. Headrick, 141 U. S. 
543, 12 SCt 81, 35 L. ed. 851. 


45. See Judgments §§ 484-600. 
46. See case infra this note. 
[a] Stockholder of railroad.— 


Where the fair cash value of the rail- 
road’s assets is one fourth that of its 
debts and _ liabilities, stockholders, 
relative to the right to open a default 
judgment, have no financial interest 
in the result of foreclosure. St. 
Louis Union Trust Co. v. Wabash, etc., 
R. Co., 244 Ill. A. 466. 

47. St. Louis Union Trust Co. v. 
Wabash, etc., R. Co., supra. 

fa] Stockholders of a _ railroad 
company which was defaulted on fore- 
closure were guilty of lack of due 
diligence in not petitioning to open 
the default for eighteen months. St. 
Louis Union Trust Co. v. Wabash, 
etce., R. Co., 244 Ill. A. 466. 

48. St. Louis Union Trust Co. v. 
Wabash, etc., R. Co., supra. 

[a] Technical defense based on a 
defect in pleading is not a meritorious 
defense authorizing the reopening of 
a default. St. Louis Union Trust Co. 
v.. Wabash, ete., R. Co., 244 Ill. A. 
466. 

49. Peo. v. Colorado Title, etc., Co., 
65 Colo. 472, 178 P 6. 


50. Of sale see infra § 795. 
51. Foreclosure of: 
Mechanics’ liens see Mechanics’ Liens 
§ 746. 
Mortgages see Mortgages § 1775 et 
seq. 
52. See cases infra this note and 
section. 
[a] Amount of debt.—The effect of 


a judgment in a proceeding to fore- 
close a mortgage given by a railroad 
company to trustees to secure an is- 
sue of negotiable bonds is to deter- 
mine the amount of the mortgage 
debts so as to know how much of a 
security will be required to satisfy the 
same. Welsh v. First Div. St. Paul, 
ete., R. Co., 25 Minn. 314. 

{b] Effect on lease.—(1) Where 
railroad mortgage bonds matured ten 
years before the expiration of a lease 
executed at the same time the mort- 
sage was executed, and which ex- 


the mortgage, the mortgage, although 
it referred to the lease by way of ex- 
planation of the purpose for which 
the mortgage bonds were issued, was 
not taken subject to the lease, and its 
foreclosure terminates the lease. 
Louisville, etc., R. Co. v. Schmidt, 52 
SW 835, 21 KyL 556. (2) But an un- 
executed decree of sale of a portion 
of a leased railroad for the purpose 
of satisfying a mortgage made prior 
to the lease is not such an eviction of 
the lessee, by paramount title, as to 
terminate the lease. Pittsburg, etce., 
R. Co. v. Columbus, etc., R. Co., 19 F. 
Cas. No. 11,197, 8 Biss. 456 [app dism 
Penis S.. 626, 14 SCt 1180, 24 L. ed. 
70). 

[ce] Effect on property without 
state.—A decree of sale made by a 
court of New York in proceedings for 
the foreclosure of a railroad mortgage 
brought in accordance with the code 
of civil procedure of that state and 
a deed made by a master or commis- 
sioner in pursuance of such decree of 
sale are ineffective. to pass title to 
property in Pennsylvania. Rothschild 
NE Reon Chae CtC it, LEO. lui aAsnOO: 

[d] Final decree, whereby pur- 
chasers at foreclosure sale are vested 
with title free from all liens for re- 
ceiver’s debts, operates to set aside so 
much of a previous order authorizing 
the issue of receiver’s certificates as 
made them a paramount lien on the 
road, and transfers the lien of the 
certificate, if any, to the proceeds of 
the sale. Mercantile Trust Co. v. 
Kanawha, ete,, RR. Co. 1:58, Bed: 16,00 
CCA 3. 

[e] Foreclosure decree is no bar 
to an action by bondholders against 
the mortgage trustee for an account- 
ing. Zebley v. Farmers’ L. & T. Co., 
139 N. Y. 461, 34 NE 1067. 

{f] Rights under subsequent con- 
tract.—Foreclosure under a mortgage 
covering railroad property wiped out 
any rights by virtue of a contract be- 
tween the railroad and the landowner 
in respect of drainage executed sub- 
sequent to the date of the mortgage, 
particularly in view of the fact that 
foreclosure was for the benefit of the 
bondholders and not the stockholders 
of the issuing railroad. Poage_ v. 
Quincy, ete., R. Co., (Mo. A.) 23 SW 
(2d) 221. 

{g] Interest of railroad in road of 
another.—(1) A railroad company 
claiming interest in one mile of an- 
other company’s road is divested of 
such interest by a suit to foreclose a 
mortgage given by the other com- 
pany’s successor in title to which it 
was a party. Chicago, etc., R. Co. v. 


35s 
railroad in another through stockhold- 
ings in the other is extinguished by 
a foreclosure of the mortgage on the 
other’s property. Male v. Atchison, 
etc., R. Co., 179 App. Div. 87, 166 NYS 
593 [aff 230 N. Y. 158, 129 NE 458, 15 


ALR 1098]. 
{h] Rights of stockholders are 
ended. Sullivan v. Applebaum, 164 


Mich. 432, 129 NW 866. 

[i] Provisions construed as inde- 
pendent.— White v. Chicago, P. & St. 
Ta Re Co.,, 196 Til Aen 598 

53. See case infra note 54. 

54. Bronson v. La Crosse, ete., R. 
Co., 2 Black (U. S.) 524, 17. ed: 347. 

55. Central Trust Co. v. Western 
North Carolina R. Co., 89 Fed. 24 [mod 
Weise grounds 98 Fed. 489, 39 CCA 

56. St. Louis Southwestern R. Co. 
v. Jackson, 95 Fed. 560, 37 CCA 165. 

[a] Adjudication of claims.—A 
finding that the petitioner’s claim filed 
upon a petition of intervention in a 
foreclosure suit ‘is a lien on said 
mortgaged premises so purchased” at 
the sale, followed_by an order for its 
payment from the fund in court, is 
merely a matter of inducement to the 
order for payment, and not an adjudi- 
cation that the lien on the property 
still continues. St. Louis Southwest- 
ern R. Co. v. Jackson, 95 Fed. 560, 37 
CCA 165. 


57. See infra § 795. 
58. See infra § 789 note 64. 
5844. State v. Beaton, 205 Iowa 


1139, 217 NW 255. 

59. Milwaukee, etc., R. Co. v. Sout- 
ter, 2 Wall. (U. S.) 600, 17 L. ed. 886; 
Spiller v. St. Louis, ete., R. Co., 14 BF. 
(2d) 284 [rev 288 Fed. 612, and cer- 
tiorari granted 273 U. S. 680 mem, 4% 
SCt 111 mem) Wi Tied.) 837 mem]; 
Central Trust Co. v. Wabash, etc., R. 
Co., 30 Fed. 332; Wilmer y. Atlanta, 
ete, R. Co., 30 F. Cas. No. 17,776, 2 
Woods 447; Omaha, ete, R. Co. v. 
O'Neill, 81 Iowa 463, 46 NW 1100: 
Herring v. New York, etc., R. Co., 105 
N. Y. 340, 12 NE 763, 19 AbbNCas 
340; Real Est. Trust Co. v. Perry 
County R-FCo7 213) Pan 57162) A abe 
_{a] Thus bondholders having no- 
tice of the decree and proceedings 
have no standing to petition many 
years thereafter for a change of the 
decree so as to correct any inequality 
among the bondholders. Lang vy. 
Choctaw, etc., R. Co., 160 Fed. 355, 87 
CCA 307; Sullivan vy. Applebaum, 164 
Mich.’ 432, 129 NW 866; Real Est. 
Trust Co. v. Perry County R. Co., 213 
Pa 5%, 62 -Av 25: 

{[b] Rights under second mortgage 
are not cut off although the second 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rule includes persons acquiring interests in the mort- 
gaged premises pending the foreclosure proceed- 
ings.°° Thus a judgment or decree in a foreclosure 
suit fairly brought and honestly and regularly con- 
ducted by a bondholder for the benefit of all the 
bondholders is conclusive and binding upon all the 
parties represented therein;*! but if such suit is not 
conducted in good faith and is used as an instrument 
to acquire advantages for plaintiff at the expense of 
those whom he has assumed to protect, the latter will 
not be bound thereby.®? An action by a bondholder 
to enforce an equitable lien in his own behalf, as 
well as in behalf of those in like interest who may 
come in and contribute to the expenses of, and join 
in, the prosecution of the suit, is binding only on 
those who are made or become parties to the suit and 
bear their proportion of the expenses;°* and a suit 
brought by an individual bondholder in which no 
relief is sought or obtained in behalf of other bond- 
holders and in which they are not permitted to be- 
come parties is not a bar to subsequent suits of bond- 
holders of the same class.°* §o, if the trustees of a 
mortgage on a railroad are parties to the suit, a 
decree rendered in the case is as binding on the bond- 
holders secured by it, as if they had been made par- 


ties, unless they can show some fraud practised upon, : 


or connived at, by the trustees themselves.°° But 
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who are not joined as parties in a foreclosure suit 
are not bound or in any way affected by the decree 
therein unless they consent thereto.°® <A party who 
has intervened in a foreclosure suit to which there 
are several parties defendant will not, upon the ren- 
dering of a decree and the dismissal of all the parties 
save one from whom the intervener claims relief, lose 
his standing in the action.®7 

[§ 783] 15. Sale*—a. In General. A foreclosure 
sale of railroad property is governed by the rules reg- 
ulating foreclosure sales generally.°* Thus a sale 
must be supported by and within the limits and con- 
ditions prescribed by the decree ordering the sale to 
be made,*®® and if the officer or master or commis- 
sioner in making the sale wrongfully interprets the 
order of the court, the sale is invalid,”° even though 
the court has confirmed the record of the sale, but 
without its attention being directed to the mistake, 
or any issue being raised as to what the order really 
meant.?1 As a general rule the sale should be at 
public auction,?? but where the court is fully in- 
formed as to the selling value of the property, it may 
authorize a private sale.7% 

In England. In England it has been held that the 
right of a mortgagee of a railroad does not extend 
to a sale of the railroad, but is a right to receive the 
profits arising from its operation.7”* 


persons having an interest in, or lien upon, the road 


mortgagee is made a party to a suit 
to foreclose a first mortgage, where 
the decree in the foreclosure suit did 
not touch on the matter of such sec 
ond mortgage, expressly or impliedly. 
Simmons v. Taylor, 23 Fed. 849 [app 
dism 123 U.S. 52; 3 SCt 58,31 L. ed. 
73]. : 3 

{c] Manner of applying earnings 
prior to the decree and proceeding to 
foreclose may not be objected to aft- 
er the decree and sale by the holders 
of underlying mortgage bonds, and it 
is too late for the court so to correct 
the decree as to change the rights of 
the purchaser. Central Trust Co. v. 
Wabash, etc., R. Co., 30 Fed. 332. 

[d] No collateral attack by the 
company or its creditors is permitted. 
Herring v. New York, etc., R. Co., 105 
N. Y. 340, 12 NE 763, 19 AbbNCas 340. 

[e] Unsecured creditors are held 
to be represented by the railroad com- 
pany. Herring v. New, York, etc. R. 
Co., 105 N. Y. 340, 12 NE 763, 19 Abb 
NCas 340. p 

{f] Interveners.—Spiller vy. St. 
Louis, ete., R. Co., 14 F. (2d) 284 [rev 
288 Fed. 612, and certiorari granted 
273 U. S. 680 mem, 47 SCt 111 mem, 
71 L. ed. 837 mem]; Lang v. Choctaw, 
etc., R. Co., 160 Fed. 355, 87 CCA 307. 

{g] Stockholders are represented 
by the railroad company. Sullivan v. 
Applebaum, 164 Mich. 432, 129 NW 
866 


60. Jackson v. Centerville, ete., R. 
Co., 64 Iowa 292, 20 NW 442; Young- 
man y. Elmira, etc., R. Co., 65 Pa, 278. 

61. Stevens v. Union Trust Co., 57 
Hun 498, 11 NYS 268. 

62. Stevens v. Union Trust Co., su- 


ra. 
63. Adelbert College v. Toledo, etc., 
R. Co., 5 OhS&CP 14, 3 OhNP 15 
(holding further that such a suit does 
not come under that provision of 
chancery practice that when the ques- 
tion is one of common or general in- 
terest to many persons, or when the 
parties are very numerous and it is 
impracticable to bring them all before 
the court, one or more may sue for 
the benefit of all). 

64. Adelbert College v. Toledo, etc., 
R.. Co., supra. 

65. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 94 Fed. 454; Morgan’s 
Louisiana, etc., R., etc., Co. v. Moran, 


In Canada. 


91 Fed. 22, 33 CCA 313; Credit Co. v. 
Arkansas Cent. R. Co., 15 Fed. 46, 5 
McCrary 23; Wetmore vy. St. Paul, etc., 
R. Co., 3 Fed. 177, 1 McCrary 466; 
Campbell v. Texas, ete., R. Co. 4 F. 
Cas. No. 2,366, 1 Woods 368; Sullivan 
van ep igkaem, 164 Mich, 432, 129 NW 


[a] After confirmation of sale of 
a railroad under decree of foreclosure, 
holders of the mortgage bonds, will 
not be allowed, at a subsequent term, 
to be made’ parties to the original 
foreclosure suit, for the purpose of 
impeaching the decree as fraudulent, 


‘although in the order of confirmation 


the power to make further order is 
expressly reserved. "Wetmore v. St. 
Paul lete:, Re Com. 3st Meads 107, 1 vic- 


Crary 466. Confirmation of sale see 
infra § 789. 
66. Hassall v.. Wilcox, 130 U. S. 


493, 9 SCt 590, 32 L. ed. 1001; Bronson 
v. La Crosse, ete., R. Co., 2 Black (U. 
S.) 524, 17 L. ed. 347; Zimmerman v. 
Kansas City Northwestern R. Co., 144 
Fed. 622, 75 CCA 424 [app dism 210 
U. S. 336, 28 SCt 370, 52 L. ed. 1084]; 
Compton v. Jesup, 68 Fed. 263, 15 CCA 
39 (3), Central: Trust..Co:; we Morida Rs 
etc., Co., 43 Fed. 751; Wood v. Du- 
buque, etc., R. Co., 28 Fed. 910; Union 
Trust Co. v. St. Louis, etc., R. Co., 24 
F, Cas. No. 14,403, 5 Dill. 1; 
v. \Union’ Trust Co. 57 Hun) 498), 11 
NYS 268. 

[a] On foreclosure, of blanket 
mortgage given by a consolidated 
company containing a covenant to pay 
interest on mortgages given by the 
separate owners, the decree cannot 
extend to the latter where the holders 
are not made parties. Union Trust 
Co. ’v. St: Louis, etc., R. Co., 24 F. Cas. 
No. 14,4038, 5 Dill. 1. 

[b] Decree making acceptors of 
benefits consent thereto see Wood v. 
Dubuque, etc., R. Co., 28 Fed. 910. 

[c] Where some of company’s 
property is claimed to be covered by 
two mortgages, the question thus 
raised cannot be determined in a fore- 
closure suit brought by one of the 
mortgagees, to which the other mort- 
gagee is not a party. Bronson vy. La 
Grosse, etc., R. Co., 2 Black (U. S.) 
524, 17 L. ed. 347. 

{d] Where several suits ancillary 
to one another are instituted in sever- 
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Stevens: 


In Canada the right is given by stat- 


al districts through which a railroad 
runs, and an identical decree is en- 
tered in all providing for a unit sale, 
such suits are to be regarded as dis- 
tinct and the provisions of the decree 
as separately applicable to the por- 
tions of the road within the several 
districts, and accordingly parties to 
the suits cannot represent in one dis- 
trict the rights of lienors upon prop- 
erty lying in another district. Comp- 
ton v. Jesup, 68 Fed. 263, 15 CCA 397. 

67. Joliet Iron, etc., Co. v. Chicago, 
etc., R. Co., 51 Iowa 300, 1 NW 761. 

68. See cases infra this section; 
and §§ 784-791. 

Foreclosure sales generally 
Mortgages §§ 1798-1962. 

69. Milwaukee, etc., R. Co. v. Sout- 
ter, 2 Wall. (U. S.) 609, 17 L. ed. 886. 

[a] Effect of statutory conditions. 
—Where the receiver makes a sale un- 
der authority of a decree and sneh 
sale is confirmed by the court, it is 
valid, notwithstanding the provisions 
of a statute stating that ‘when any 
property is ordered to be sold by the 
decree of any Chancery Court . 6 
such sale shall in all cases be made by 
the register of the court ordering the 
same,” as such statute is merely di- 
rectory and not mandatory. Rome, 
ete.) R.- Co. ve Sibert, 97 Ala. $935 126S 
69 (construing Code § 3600). 

70. Milwaukee, etc., R. Co. v. Sout- 
ter, 2 Wall. (U. S.) 609, 17 L. ed. 886. 

71. Milwaukee, etc., R. Co. v. Sout- 
ter, supra. 

72. Bound vy. 
Co., 46 Fed. 315. 


see 


South Carolina R. 


73. Bound vy. South Carolina R. Co., 
supra. 4 
[a] Information by opinion.—The 


opinion of one person not shown to be 
an expert and who must derive his 
knowledge from the opinion of others 
is not sufficient information to justify 
the court in ordering such a sale. 
Bound v. South Carolina R. Co., 46 
Fed. 315. 

74 Gardner v. London, etc., R. Co., 
Eee 2 Cher Ona ot Tee 

“The living and going concern thus 
created by the Legislature must not, 
under a contract pledging it as se- 
curity, be destroyed, broken up, or 
annihilated.” Gardner y. London, ete., 
R. Co., supra. 
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ute to a mortgagee to sell the road,7> and the right 
is extended to pledgees of bonds who may institute 
proceédings to sell the railroad,’® although without 
such statutory authority the right to sell would per- 
haps not exist.77 

[§ 784] b. Notice and Appraisement.’* Due no- 
tice of the sale must be given in accordance with the 
provisions of the decree or statute governing such 
sales,?® such as that such notice shall be published 
in certain newspapers,®® and shall definitely describe 
the property to be sold;§! and in the case of a re- 
sale after failure of a purchaser to carry out the 
purchase notice must be given in the same manner.*?* 
It has been held that the description should be so 
definite that purchasers may know what they are 
purchasing,®*? and the designation of a railway by 
its name, terminals, numbers of the lots it traverses, 
as appears in the registry office, is sufficient.** It 
is also necessary under some statutes that the prop- 
erty shall be appraised,in order to determine its ac- 
tual value as a preliminary to the sale,*° but a stat- 
ute requiring an appraisement of the property before 
sale under powers contained in mortgage and trust 
deeds does not necessarily apply to a sale under a 
decree of foreclosure.*® 


75. Central Ontario R. Co. v. Trust, 
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pay the balance of the purchase price 
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[§ 785] c. Time for Sale.8? Plaintiffs in a fore- 
closure proceeding are entitled to have the date of 
sale fixed after such sale has been decreed;** and 
where it is to the interest of all the parties concerned 
and the existing conditions otherwise require it, the 
court may order an immediate sale,®® although ail 
conflicting rights have not been adjudicated,®® and 
even pending foreclosure proceedings,*+ or before the 
determination of the amount and validity of the 
bonds held,®? since this is a matter of discretion with 
the courts.°* Thus, where the indebtedness will 
continue to accumulate during the period of litiga- 
tion,®* or the amount of claims depends upon a long 
course of litigation,®® or where a continued opera- 
tion by the receivers appears to be undesirable,?® an 
immediate sale should be decreed, if the rights of 
all the parties can be protected.°* Ordinarily, how- 
ever, where the rights of the parties have not been 
established, a sale cannot be ordered without the con- 
sent of all the parties,®® or until the rights of the va- 
rious parties are fully ascertained and determined,®® 
and to justify such a decree the amount due upon 
the debt should be determined judicially; a mas- 
ter’s report is not sufficient.2 An immediate sale 
should not be ordered where there is a reasonable 


sale of the property in advance of a 


ete., Co. [1905] A.C. 576, 

76. Royal Trust Co. v. Baie des 
Chaleurs R. Co., 13 Can. Exch. 1 

Ee Central peOntario Rh. CO. a Ne 
Trusts, etc., Co., [1905] A. C. 576 [aff 


SwOnt 113842) 23" OntwiRy 910)\(afte 6 
Ont. L. 1, 2 OntWR 259, 2 CanRCas 
274)]. 

[a] Mortgagee or judgment credi- 


tor of a railroad is not entitled to en- 
force payment of his demand by sale 
or foreclosure of the railroad; but is 
only entitled to have a manager or 
receiver of the undertaking appointed. 
Galt v. Erie, ete., R. Co., 14 Grant Ch. 


(Ont.) 499. 
78. Appraisement in foreclosure 
sales generally see Mortgages §§ 
1804-1811. 


Notice in foreclosure: 

Of mechanics’ liens see Mechanics’ 
Liens § 754. 
Sales generally 
1813-1819. 

79. Trust Co. v. Mauch Chunk, etce., 
R. Co., 1 LeighCoLJ (Pa.) 84. 

80. Sage v. Iowa Cent. R. Co.,. 99 
Doses 4) 20st. COs 3942 

[a] Effect of merger of newspa- 
pers.—Where notice was ordered to 
be published in a certain newspaper 
and it was published in another into 
which the first newspaper was merged 
but in which its identity remained, 
its publication was a substantial com- 
pliance with the order. Sage v. Iowa 
Cent. R. Co., 99 U: S. 334, 25 L. ed. 
394. 

[b] Nonapplicability of general 
statute.—In Illinois Rev. St. (1874) 
p-113, 2 Starr & C:-St. Annot. ¢ 95 8 
14, providing that sales of real estate 
under mortgage shall be, on notice, 
published in the county or counties 
where the property is situated and no 
sale shall be made, except in such 
county or counties, does not apply to 
sale of a line of railroad with its 
equipment, franchises, ete. Craft v. 
Indiana, ete., R. Co., 166 Ill. 580, 46 
NE 1132. 

81. Milwaukee, etc., R. Co. v. Mil- 


see Mortgages §§ 


waukee, etc., Co., 20 Wis. 174, 88 
AmD 740. 
g2. Matter of Philip, 95 Mise. 709, 


160 NYS 49 [aff 176 App. Div. 924 
mem, 162 NYS 1140 mem]. 

{a] Illustration.—Under Code Civ. 
Proc. § 1678, providing for sale at 
public auction in foreclosure proceed- 
ings, where a railroad was sold in 
foreclosure proceedings under order 
of court, and the purchaser failed to 


in accordance with the terms of the 
sale, a subsequent private sale by a 
referee without publication was in- 
valid. Matter of Philip, 95 Misc. 709, 
160 NYS 49 [aff 176 App. Div. 924 
mem, 162 NYS 1140 mem]. 

83. Milwaukee, ete., R. Co. v. Mil- 
waukee, etc., R. Co., 20 Wis. 174, 8 
AmD 740. 

84 Begin v. Levis City R. Co., 27 
Que. Super. 180 

85. See statutory provisions; and 
Columbia Finance, ete., Co. v. Ken- 
tucky Union R. Co.,. 60 Fed. 794, 9 
CCA 264 (holding that an entire rail- 
road was mixed property and did not 
have to be appraised according to the 
Kentucky statute); Coe v. Columbus, 
ete:, R. Co.,.10' Oh.-St. 372,75 AmD 518 
(holding that real property must be 
yates ie according to the Ohio stat- 
ute). 

86. Southwestern Arkansas, etc., 
eee v. Hays, 68 Ark. 355, 38 SW 

do. 

87. Time of sale in foreclosures 
generally see Mortgages §§ 1821, 1822. 

88. New York Guaranty Trust Co. 
ep eee ete., TR. 'Co., .15, Ba (20) 


{a] fIllustration.—The date of sale 
should be fixed where eighty per cent 
of the bondholders ask it and this is 
five months after the decree for a sale. 
New York Guaranty Trust Co. v. Chi- 
cago, ete., R. Co., 15 F. (2d) 434. 

89. Cleveland First Nat. Bank v. 
Shedd, 121i) Us Su(4e ta SCR sO. s0mk, 
ed. 877; Ex p. New York Equitable 
Trust Co,., 231 Fed. 571,°145 CCA 457. 
See Bound v. South Carolina R. Co., 
50 Fed. 853 (holding that, where most 
of the lienholders of a railroad are 
urging a sale and it appears that, in 
spite of the exercise of ability and 
great economy by the receiver dur- 
ing the past three years, no interest 
hias been paid on any of the securi- 
ties for a year, the property will be 
ordered sold, although the sale is op- 
posed by one class of bondholders). 

90. Cleveland First Nat. Bank v. 
Shedd, 121 U. S. 74, 7 SCt 807, 30 L. 
ed. 877; Bound vy. South Carolina R. 
Co., 50 Fed. 853; Turner vy. Indian- 
apolis, etc., R. Co., 24 F. Cas. No. 14,- 
259, 8 Biss. 380. 

[a] Plan of reorganization consid- 
ered.—In consolidated suits to fore- 
close various liens upon railroad prop- 
erty, upon the question of ordering a 


determination of the rights of the 
several parties and the right of bond- 
holders to intervene, a plan of reor- 
ganization, proposed by certain of the 
bondholders, may properly be consid- 
ered. Bowling Green Trust Co. v. Vir- 
ginia Pass., ete., Co., 164 Fed. 753 [aff 
sub nom. Metropolitan Trust Co. v. 
Central Trust Co., 168 Fed. 1021, 93 
CCA 671 (certiorari den 214 U. S. 516 
mem, 29 SCt 697 mem, 53 L. ed. 1064 
mem) Jj. is 

91. Middleton v. New Jersey, etc., 
R. Co., 26 N. J. Eq. 269 [rev on the 
facts 27 N. J; Eq. 557]. 

92. Central Trust Co. v. Cincin- 
nati, ete., R. Co., 169 Fed. 466. ° 

93. Bowling Green Trust Co. v. 
Virginia Pass., etc., Co., 164 Fed. 753 
[aff sub nom. Metropolitan Trust Co. 
v. Central Trust Co., 168 Fed. 1021, 
93 CCA 671 (certiorari den 214 U. S. 


516 mem, 29 SCt 697 mem, 53 L.: ed. . 


1064 mem)]. See Compton v. Jesup, 
68 Fed. 263, 15 CCA 397 (holding that 
the court has discretion to order a 
sale before fixing priorities, or set- 
tling the validity of any particular 
lien); Bound v. South Carolina R. 
Co., 50 Fed. 853 (holding that, where 
a railroad has been operated economi- 
cally for three years-and the junior 
lienholders are realizing nothing and 
the first bondholders are secure, the 
court has discretion to order a sale). 

94. Cleveland First Nat. Bank v. 
Shedd, 121 U. S. 74, 7 SCt 807, 30 L. 
ed. 877. 

95. Turner v. Indianapolis, etc., R. 
Co., 24 F. Cas. No. 14,259, 8 Biss. 380. 

96. Bowling Green Trust Co. v. 
Virginia Pass., ete., Co., 164 Fed. 753 
[aff sub nom. Metropolitan Trust Co. 
v. Central Trust Co., 168 Fed. 1021, 93 
CCA 671 (certiorari den 214 U.S. 516 
mem, 29 SCt 697 mem, 53 L. ed. 1064 
mem) ]. 

97. Bowling ‘Green Trust Co. .v. 
Virginia Pass,-ete., Co., supra. 

98. Bound v. South Carolina R. Co., 
46 Fed. 315. 

99. Pennsylvania R. Co. v. Alleg- 
heny Valley R. Co., 42 Fed. 82. 

1. North Carolina R. Co. v. Swas- 
ey; 28" Wall (Ue S:) 405, -23 ta ed: 
136. See Parsons v. Robinson, 122 
UL SV wi2 at: SCE 1153, 305 Eevtedsea22 
(following the above case and recog- 
nizing the same rule). 

2. North Carolina R. Co. v. Swas- 
ey, 23 Wall. (U. S.) 405, 23 L. ed. 136. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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prospect of payment by a faithful application of the 
profits of the road.* Under some statutes a sale 
eannot be ordered until after the expiration of a 
specified time after the decree of foreclosure. The 
court also has power to order a postponement of the 
sale on petition of parties in interest,® and should 
do so where any good cause is shown,® such as that a 
sale on the day originally appointed would be unfair 
or oppressive or would result in material loss.* But 
where the relative priorities of the various classes of 
creditors entitled to participate in the proceeds of 
the sale are ascertained, and the conditions are such 
that an early sale is indispensable, the sale will not 
be postponed until the interests of the individual 
ereditors have been adjusted and the class to which 
their demands belong has been ascertained ;§ nor will 
a sale be postponed merely because a road is more 
prosperous than for some time past, where it would 
take some years of such prosperity to pay the al- 
ready overdue installments.® It has been held that 
postponement will not be granted to allow time for 
the purpose of searching the title,+° ascertaining the 
liens,t! cataloging the property,!? or forming a new 
corporation.t? It is too late two days before the 
date fixed for the sale to ask for its postponement 
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without a tender of the debt!* or an equivalent to 
such tender.?® 

[§ 786] d. Nature and Extent of Property Includ- 
ed in Sale.1® <A foreclosure sale includes only the 
property which the decree ordered to be sold togeth-_ 
er with the accompanying rights and franchises nec- 
essary to its profitable use, and lawfully included in 
the mortgage and sale,t? and a sale of more prop- 
erty than is authorized by the decree to be sold is 
invalid,18 as for example, where the property was 
sold which was not included in the decree, a con- 
firmation of the sale did not validate the sale of such 
property.t® As a general rule the railroad cannot 
be cut into fragments and separate portions sold at 
different sales, but a sale under a decree of sale of | 
the road and all property rights and franchises must 
be as an entirety,?° with a division of the pro- 
ceeds,?! although the road runs through several 
counties or states.?? This is because the public in- 
terest in having the railroad continue its operation 
without interruption demands that the road be not 
sold piecemeal.?? Where, however, the property is 
susceptible of division, the court may order it to 
be sold separately;?* if for the benefit of credi- 


3. Coe v. Pennock, 5 F. Cas. No. 2,- 
942 [aff 23 How. 117, 16 L. ed. 436]. 

4. See statutory provisions; and 
Benedict v. St. Joseph, etc., R. Co., 19 
Fed. 173 (holding also that Kan. 
Comp. L. § 3983, providing that no 
order for the sale of railroad proper- 
ty mortgaged with a waiver of ap- 
praisement can be ordered by the 
court until the expiration of six 
months after the decree of foreclo- 
sure, is binding on the federal courts). 

UIeS ete:, Trust. Co: ve yyoung; 

46 Tex. Civ. A. 117, 101 SW 1045. 

Cle Us. ete. Trust Co. v. Young, 
supra. 

721-U.. S., ete, Trust..Co.v.> Young; 
supra. 

fal Tllustration.—Where property 
of a railroad company in the hands of 
a receiver was ordered sold under a 
foreclosure judgment and a part of it 
was in litigation, which necessarily 
depreciated its value and would have 
lessened the amount of the bid at the 
sale, the court was justified in post- 
poning the sale until the litigation 
was settled. U.S., etc., Trust Co..v. 
Young, 46 Tex. Civ. A. 117, 101 SW 
1045. 

8. Hand v. Savannah, ete., R. Co., 
TINS. A467. 

9. Duncan v. Atlantic, etc., R. Co., 
88 Fed. 840, 4 Hughes 125. 

10. Matter of Philip, 95 Misc. 709, 
160 NYS 49 [aff 176 App. Div. 924 
mem, 162 NYS 1140 mem]. 


11. Matter of Philip, supra. 

12. Matter of Philip, supra. 

13. Matter of Philip, supra. 

14. Duncan v. Atlantic, etc., R. Co., 


88 Fed. 840, 4 Hughes 125. 

15. Duncan v. Atlantic, ete., R. Co., 
supra. 

16. Nature and extent of property 
included in foreclosure sales general- 
ly see Mortgages §§ 1828, 1829, 1890— 
1904. 

Property covered in foreclosure of 
mechanics’ liens see Mechanics’ Liens 
§§ 751, 752. 

17. Randolph v. Wilmington, etc., 
R. Co., 11 Phila. (Pa.) 502. See West- 
inghouse Electric, etc., Co. v. New 
Paltz, ete. Tract. Co., 32 Misc. 132, 
65 NYS 644 (holding that property, 
title to which was retained in the sell- 
er by a conditional sales contract, 
passed on the foreclosure sale because 
the contract was not recorded). 

[a] Surplus earnings not covered. 
—wWhere the decree directs a sale of 
the road, the franchises of the com- 
pany, right of way, depots, rolling 
stock, tools, and all other property of 


the company, real, personal, and 
mixed, the purchaser at such sale is 
not entitled to the money, the surplus 
earnings of’ the road, in the hands of 
the receiver, but is entitled to all cars, 
engines, and other property placed 
on the road by the receiver in the 
discharge of his duty to carry on the 
business of the road and keep it in re- 
pair. Strang v. Montgomery, etce., R. 
Co., 23 F. Cas. No. 13,523, 3 Woods 613. 

18. Milwaukee, etc., R. Co. v. Sout- 
ter, 2 Wall. (U. S.) 609, 17 L. ed. 886. 

19. Milwaukee, etc., R. Co. v. Sout- 
ter, supra. 

[a] Presumption against court’s 
knowledge.—Where the court after- 
ward ordered that the property set 
forth in the decree be delivered to 
the purchaser, the presumption is 
that the court is not aware of the fact 
that the marshal has already sold 
property not mentioned in the order 
of sale. Milwaukee, etc., R. Co.¢v. 
pean 2 Wall. (U. S.) 609, 17 L. ed. 


20. Connor v. Tennessee Cent. R. 
Co., 109 Fed. 931, 48 CCA 730, 54 LRA 
687; Knevals v. Florida Cent., etc., R. 
Co., 66 Fed. 224, 13 CCA 410 [certio- 
rari den 159 U. 
L. ed. 147]; Wilmer v. Atlanta, etc., 
R. Co., 30 F. Cas. No. 17,776, 2 Woods 
447; Macon, etc., R. Co. v. Parker, 9 
Ga. 377. See Chicago, ete., R. Co. v. 
Loewenthal, 93 Ill. 433 (holding that 
it is erroneous to decree a sale of the 
middle of a road which another com- 
pany started and abandoned, but the 
whole must be sold and _the proceeds 
distributed); Gibert v. Washington 
City; ‘6te.,, Ra Co;, (33, Gratts. 74h Va.) 
586 (holding that the court may direct 
the whole road to be sold and after- 
ward fix the amount to be paid to 
holders of bonds on respective roads). 

21. Cleveland First Nat. Bank v. 
Shedd, 121 U. S. 74, 7 SCt 807, 30 L. 
ed. 877) See “Dayton, (ete), RR: Cor v- 
Lewton, 20 Oh. St. 401 (holding that. 
public interest is such that the whole 
should be sold and the lienholder of 
part of the road be paid out of the 
proceeds and that this is also more 
valuable to other lienholders). 

22. Macon, etc., R. Co. v. Parker, 9 
Ga. 377. See Harrison v. Annapolis, 
ete., R. Co., 50 Md. 490 (holding the 
statute requiring a sale of mortgaged 
lands to be within the county where- 
in they are located not applicable to 
a railroad mortgage in the form of a 
deed of trust); Hand v. Savannah, 
etc., R. Co., 12 S. C. 314 (holding that, 
where a part of the railroad is in one 


S. 257, 15 SCt 1040, 40. 


state and part in another, a court of 
the first state in ordering the fore- 
closure sale should order a sale of 
the entire road, so much thereof as 
lay in the second state being subject 
to the liens existing in that state). 

[a] Levy under special fieri facias. 
—Rev. St. (1889) ¢ 102 art 4, requir- 
ing that, under the special fieri fa- 
cias authorized thereby to satisfy a 
lien against a railroad for labor, “the 
writ shall be returnable as in ordi- 
nary executions, and the advertise- 
ment, sale and conveyance of real es- 
tate under the same shall be made 
as under ordinary execution,” does. 
not preclude the sale of a railroad as 
a. whole on which a lien exists, be- 
cause it is not within the limits of 
a Single county, since the method thus 
adopted is not beyond the purpose of 
the fieri facias to satisfy the lien 
from a sale of tke road as a whole. 
Bethune v. Cleveland, etc., R. Co., 149 
Mo. 587, 51 SW 465. 

23. Peoria, etc., R. Co. v. Thomp- 
son, 1038 Ill. 187, 209. 

“The value of a railroad consists 
generally in its length, continuity and 
connections, and the business which 
it can accomplish. Its value is not 
to be estimated by its rolling stock 
and cars and depots and real estate ac- 
quired, but its great value is in the 
length and continuity of the line and 
the connections which it forms be- 
tween different points of trade and 
commerce.” Gibert v. Washington 
City,,.ete., R. Co.,. 33 Gratt.. (74 Va.) 
586, 611. 

“Tt is, therefore, but just and prop- 
er that the foreclosure proceedings 
should be conducted in such a man- 
ner, having one regard to the private 
interests of all parties concerned, as 
to cause the least possible injury or 
inconvenience to the public, and we 
are of opinion this will be more ef- 
fectually accomplished by the meth- 
od adopted than it can be in any other 
way.” Peoria, etc., R. Co. v. Thomp- 
son, supra. 

24. Metropolitan Trust Co. v. Chi- 
cago, ete., R. Co., 253 Fed. 868, 165 
CCA 348 [certiorari den 248 U. S. 586 
mem, 39 SCt-184 mem, 63 L. ed. 434 
mem]; Bardstown, etc. R. Co. v. 
Metcalfe, 4 Mete. (Ky.) 199, 81 AmD 
541; McFadden v. Mays’ Landing, etce., 
RiiCoy 49) Ne Jey Hg. 5176; -220VA 593827 
See Southwestern Arkansas, ete., R. 
Co. v. Hays, 63 Ark. 355, 38 SW 665 
(holding that the refusal of the chan- 
cellor, in a suit to foreclose a mort- 
gage of the roadbed and rolling stock 


baa 


tors,*> a road may be offered for sale in its entirety 
with an alternate offer by pareels.?° 
be sold as an entirety, even where it is covered by 
divisional mortgages, unless it is shown to be more 
advantageous to sell it by divisions.?7 
may order a sale and division of the proceeds of a 
central power house,?® or of the entire rolling stock 
where it cannot be equitably divided,?° and on a divi- 
sion sale it is proper, other lenholders and creditors 
being protected, to sell, with one of the constituent 
parcels, equipment used for the operation of that par- 
cel, although it was not subject to the mortgage 
In the separation of a railroad into pareels, a 
court of equity is not bound to fix the division to cor- 
respond with the several mortgage grants,*+ but the 
divison should be made so as to leave each parcel, as 
nearly as may be, in a situation: to be operated as a 


lien.®° 


railroad.®? 


Severance for remedy. Although the mortgage 
treats the property as an entirety, yet as respects the 


of a railroad company, to order the 
roadbed and rolling stock to be sold 
as an entirety, as requested by the 
mortgagor, is not error where it does 
not appear that all of the rolling stock 
is needed for the operation of the 
road, and where it was left to the 
commissioner’s discretion to sell the 
property as an entirety or separate- 
ly, as he might deem most expedient). 

[a] Entire sale not directed.—A 
decree which directs the commission- 
er to sell “all of said property” will 
not be held to require a sale of the 
roadbed and rolling stock separate- 
ly merely because the court refused 
specifically to direct that they be sold 
together as an entirety. Southwest- 
ern Arkansas, etc., R. Co. v. Hays, 63 
Ark. 355, 38 SW 665. 

[b] Under Canadian Railway Act. 
—Part of a railway may be sold, un- 
der Exchequer Court Act, Rev. St. 
(1906) ¢ 140 § 26, when the railway 
is in default in payment of interest 
on its bonds. Royal Trust Co. v. 
Baie des Chaleurs R. Co., 13 Can. Exch. 
1 


25. Metropolitan Trust Co. v. Chi- 
cago, etc., R. Co., 253 Fed. 868, 165 
CCA 348 [certiorari den 248 U. S. 586 
mem, 39 SCt 184 mem, 63 L. ed. 434 
mem]. 

{a] Division of consolidated com- 
pany.—Where receiverS were ap- 
pointed for a consolidated railroad 
company, and mortgages foreclosed, 
it was held that property, being sus- 
ceptible of division into several sys- 
tems, might be divided for sale, if 
for the benefit of creditors, and a 
mortgagee holding a mortgage on the 
property of that constituent company 
which had been run at a loss cannot 
complain of the severance. Metro- 
politan Trust Co. v. Chicago, etc., R. 
Co., 253 Fed. 868, 165 CCA 348 [cer- 
tiorari den 248 U. S. 586 mem, 39 SCt 
184 mem, 63 L. ed. 434 mem]. 

26. Equitable Trust Co. v. Chicago, 


etc., R. Co., 314 Ill. 96, 145 NE 290, 
291. See Rutland R. Co. v. Beique, 
37 Can. S. C. 303, 26 CanLTOccNotes 


379 (where a judicial direction for 
a sale en bloe, or of the constituent 
lines, was held to be a proper exer- 
cise of the court’s discretion). But 
see Low v. Blackford, 87 Fed. 392, 31 
CCA 15 (stating that, even in the case 
of divisional mortgages, the road 
should not be offered for sale both 
in parcels and as an entirety and the 
best bid accepted). 

“Ordinarily, a sale by parcels where 
the property is divisible is the proper 
mode, and it is not unusual, accord- 
ing to the circumstances of the case, 
to provide for an offering both by par- 
eels and an entirety with a view to 
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remedy, it is to be severed and the realty and per- 
sonalty is sold according to the rules relating to the 
disposition of property so situated.®? 

[§ 787] e. Price and Terms of Sale.** 
discretion as to the details and terms of sale in view 
of the nature of the property may be exercised in 
the foreclosure of a mortgage of all the real estate,. 
fixtures, and franchise right of operation of a rail- 
road,?° but a conditional bid not complying with the 
decree and order of sale is properly ignored.®® 
narily the officer making the sale has no authority to. 
sell on eredit, particularly where the decree directs. 
a sale for cash,** and cannot, therefore, accept pre- 
ferred stock as such payment.*® 
require an immediate deposit by the purchaser of a 
reasonable part of his bid.°® 
erly accept a lower bid for the whole road rather . 


A wide 


Ordi- 


It is competent to. 


The court may prop- 


than a higher aggregate bid for the parcels,*® and 


the most beneficial result to the par- 
ties.””, Equitable Trust Co. vy. Chicago, 
etc., R. Co., supra. 

Cy Low v. Blackford, 87 Fed. 392, 
31 CCA 15 [aff sub nom. Farmers’ L. & 
T. Co. v. Cape Fear, ete., R. Co., 82 
Fed. 344]. 

[a] Rule applied.—Where a single 
mortgage to secure three series of 
bonds, each of 
first lien upon one of the’ three divi- 
sions of a road and a second lien upon 
the other two, is foreclosed in equity, 
the three divisions should not be sold 
separately, nor should the property 
be offered both in separate divisions 
and as an entirety, and the most ad- 
vantageous bid accepted; but the en- 
tire property should be sold as an en- 
tirety and the proceeds apportioned 
among the bondholders of- the three 
classes according to the relative value 
of the three divisions. Low v. Black- 
ford, 87 Fed. 392, 31 CCA. 15 [aft 82 
Fed. 344]. 

28. Citizens’ Sav., ete., Co. v. Cin- 
cinnati; -ete:, Tract), Co, 106° Oh. St: 
577, 140 NE 380. 

[a] Illustration.—Where an oper- 
ating company has leased from a con- 
sohidated interurban railroad all its 
property, incumbered with mortgages 
executed prior to the consolidation 
and covering after-acquired property, 
on foreclosure of such divisional 
mortgages the court must order a 
sale of the central power plant, con- 


structed by the operating company, 


and of transmission lines, partly on 
railroad rights of way and partly on 
separate property, as an entirety, and 
divide the proceeds in:the ratio of 
the power requirements of each divi- 
sion. Citizens’ Sav., etc., Co. v. Cin- 
cinnati, etce., Tract. Co., 106 Oh. St. 
577, 140 NE 380. 

29. Citizens’ Sav., ete., Co. v. Cin- 
einnati.ete., -Tract.7Cor M106 sOhwiste 
577, 140 NE 380. 

[a] Purchaser under senior mort- 
gage.—Where two mortgages are giv- 
en, one on the western section of the 
road and afterward one on its eastern 
section, both mortgages covering the 
rolling stock used on the entire line 
embracing both sections and both are 
foreclosed, the rolling stock belongs 
to the company which purchased un- 
der the senior mortgage. Minnesota 
Co. v. St. Paul Co., 6 Wall. (U. S.) 742, 
18 L. ed. 856. . 

{[b] Statute allowing execution on 
rolling stock.—Const. art 17 § 11, 
which provides that the rolling stock 
of a railroad company shall be per- 
sonal property and liable to execu- 
tion and sale like personal property 
of individuals does not prohibit a 
sale as an entirety of railroad prop- 


which constitutes a> 


under certain circumstances, as where the railroad 
is not paying operating expenses and interest on 


erty including rolling stock, where 
it does not prejudice the interests of 


anyone. Southwestern Arkansas, etc., 
BOS A v. Hays, 63 Ark:' 355, 38° SW_ 


30. Metropolitan Trust Co. v. Chi- 
cago, ete., R. Co., 263 Med. 868, 165 
CCA: 348 [certiorari den 248 U. S. 586 
mem, 39 SCt 184 mem, 63 L. ed. 434- 
mem]. 

31. Metropolitan Trust Co. v. Chi- 
cago, etc:, RK.) Co.,- supra. 

32. Metropolitan Trust Co. v. Chi- 
cago, etc., R. Co., supra. 

33. Coe v. Columbus, ete., R. Co., 
10 Oh. St. 372, 75 AmD 518. 

34. Bids in foreclosure sales gen- 
erally see Mortgages §§ 1834-— eas 

Terms in foreclosure: 

Of mechanics’ liens see Mochaniee= 

Liens § 754 
Sales generally see Mortgages § 1831. 

35. Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518; Rutland: 
R. Co. v. Beique, 37 Can. S. C. 303 [aff 
10°€an., Exch.’ 139]. 

36. Trustees Corp. v. Kansas City, 
ete, Re Coil seb. Cd) iGo. 

37. Pindie v. Pennsylvania, ete., R. 
Co., 1 LehighValLR (Pa.) 201. 

38. Continental Trust Co. v. Tole- 
do, etc., R. Co., 86 Fed. 929 [mod on 
other grounds 95 Fed. 497, 36 CCA 155 
(certiorari den 176 U. S. 219, 20 SCt 
383, 44 L. ed. 442)]. 

39. Hand v. Savannah, ete., R. Co.,. 
13 S.C. 467. ‘ 

[a] Right of bidder to return of 


deposit.—Where a deposit was made. 


to pledge fidelity to the purchase if 
such bid were accepted, and the bid 
was accepted, and, upon failure to 
complete the purchase, the road was 
resold at a very advantageous price, 
there being no stipulation as to the 
forfeiture of the first deposit, the 
bidder was entitled to its return. 
Feike v. Cincinnati, etc., R. Co., 3 Oh. 
Cir; Ct. 72, 2 Oh. Cir, Dec: 41. 

40. Railway, etc., Minister v. Que- 
bec Southern R. Co., 10 Can. Exch. 
#392 


[a] Reason for rule.—If the prop-- 


erty were sold in part to one purchas- 
er and in part to another, and two 
new and ‘diverse interests wouid arise, 
and it would be necessary to divide 
the property, both real and personal, 
and to make two transfers instead of 
one, it was in the best interests of 
the creditors, as well as of the pub- 
lic, to accept a tender for the prop- 
erty as a whole, although such tender 
was for a less sum, by some three 
thousand dollars, than the aggregate 
of two separate tenders for distinct 
portions of the whole property. Rail- 
way, etc., 
ern R. Co., 10 Can Exch. 139. 


ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 
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receiver’s certificates, a comparatively low bid is ac- 
ceptable.*+ 

[§ 788] f. Persons Entitled To Purchase.*? 
may become the purchasers at a foreclosure sale may 
be expressly provided for by the mortgage itself,** 
or by statutes,+* some of which require that the pur- 
chaser must be one capable not only of owning the 
property, but also of exercising the rights and pow- 
ers and of assuming the duties incident to such own- 
ership.*® In the absence of statutory or contractual 
restriction, an individual may become the purchas- 
er,*® and transfer to another corporation,** and an- 
other corporation may be a purchaser,*® although it 
already owns a majority of the stock in the fore- 
closed company.*® Likewise, a reorganization com- 
mittee®® or a junior encumbrancer®t may become the 
purchaser. One who occupies a position of trust or 
confidence toward the mortgagor company, such as 
would make it inequitable for him to acquire the 
title for himself, cannot become a purchaser ;°? thus, 
a director of a company being a fiduciary cannot pur- 
chase the property of the company at a judicial sale 


RAILROADS 
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without the consent of the company or permission 
of the chancellor who decreed the sale,°* and where 
the purchase is made by such a person, the company 
is entitled to a surrender of the road on placing the 
purchaser in statu quo,®* but without such a tender 
the relief for the stockholders should .be by a bill 
to redeem,°®® and not by an action to enforce a trust 
upon the property in the hands of such director.°®® 
Where all persons have an opportunity to bid, the 
fact that the road is purchased by the president of 
the company in his individual right will not in itself 
raise a trust relation between him and a holder of 
the bonds of the company which will entitle the lat- 
ter to treat him as a trustee of the property so pur- 
chased.°? In conformity with the above rule a 
trustee cannot, as such, purchase property in which 
he has an individual interest,®* but it has been held 
that a trustee for bondholders of an insolvent rail- 
way may become a purchaser.®® It has been held 
that a purchase by a mortgage trustee is voidable, 
although not absolutely void;°° but junior mortgage 
creditors can only avoid such sale by tendering re- 


41. Simon v. New Orleans, etc., R. 
Co., 242 Fed. 62, 155 CCA 6. 

[a] INustration.—A reorganiza- 
tion committee’s bid of six million 
dollars for a railroad at foreclosure 
sale was held a fair price, where the 
road was not,-paying operating ex- 
penses and interest on three million 
five hundred thousand dollars receiv- 
er’s certificates. Simon v. New Or- 


leans, etce., R. Co., 242 Fed. 62, 155 
CCARG: 
42. Persons entitled to purchase at 


foreclosure sales generally see Mort- 
gages §§ 1832, 1833. 
48. Farmers’ L. & T. Co. v. Iowa 


Cent. R. Co.,°8 “F. Cas. No. 4,664, 4 
Dill. 546. 
{a] TIllustration.—Where a deed of 


trust of railroad property provides 
that on foreclosure the property may 
be sold and conveyed by the trustee 
to such person or company as the 
holders of a majority of the outstand- 
ing bonds may, in writing, request or 
direct, the court will not direct the 
trustee to convey the property to the 
company named in the absence of evi- 
dence that such company has been 
designated as the company to whom 
the property shall be _ transferred. 
Farmers’ L. & T. Co. v. Iowa Cent. R. 
Co., 8 F. Cas. No. 4,664, 4 Dill. 546. 
44. See statutory provisions; and 
Rothchild v. Memphis, etc., R. Co., 
113 Fed. 476, 51 CCA 3i0 [certiorari 
den 188 U. S. 740 mem, 23 SCt 848 mem, 
47 L. ed. 677 mem] (construing Tenn. 
Acts [1881] e¢. 82, and holding that 
the power given by it to a railroad 
company to purchase another can be 
questioned only by the state itself 
after confirmation of the sale); Bos- 
ton, etc., R. Co. v. Boston, etc., R. Co., 
65 N. H. 393, 28 A 529 (holding that 
under L. [1881] e 232, relating to the 
foreclosure sale of the Manchester 
and Keene Railroad and authorizing 
“any railroad company” to purchase 
it, the purchase by the Boston and 
Lowell Railroad Company was legal). 
45. See statutory provisions; and 
Texas Southern R. Co. v. Harle, 101 
Tex. 170, 105 SW 1107, [rev (Civ. A.) 
101 SW 878] (holding this to be true 
under Rev. St. [1895] art 4559, which 
provides that the purchaser or pur- 
chasers of the entire roadbed, track, 
franchise, and chartered rights of 
a railroad company on execution or 
judicial sale, etc., and their associates, 
may exercise all powers and fran- 
chises granted to the company by its 
charter and the general laws and 
shall be deemed to be the true own- 
ers of the charter and corporators 
thereunder and shall have power to 


[51 C. J.—58] 


construct and work the road upon the 
same terms imposed by the charter 
and general laws). 


[a] Possibility of associates.—The 
purchaser may have “associates” un- 
der such statute, and they may be 


other than those who made the pur- 
chase. Texas Southern R. Co. v. 
Harle, 101 Tex. 170, 105 SW 1107 [rev 
CIV AZ) LOLS wi 878]. 

{b] Purchase by married woman. 
—Where a married woman purchases 
a railroad at judicial sale under Rev. 
St. (1895) § 4549, even if she is under 
disability by reason of her coverture 
to assume the responsibilities of a 
purchaser as to the control and man- 
agement of the property, yet there 
is no objection to a suitable person 
taking title in his name and undertak- 
ing the responsibilities of a purchaser 
and at the same time acting as her 
trustee so far as to give her the re- 
turns from operating the property, 
and this equitable interest she and 
her husband have power in spite of 
the coverture to exchange for stock in 
a company organized to take over the 
road. Texas Southern R. Co. v. Harle, 
101 Tex. 170, 105 SW 1107 [rev (Civ. 
A.) 101 SW 878]. 

46. Peo. v. O’Brien, 111 N.Y. 1, 18 
NE 692, 7 AmMSR 684, 2 LRA 255; Peo. 
v. Brooklyn, etc., R. Co., 89 N. Y. 75. 

47... Peo. v. O’Brien, 111 N.Y. 4d, 18 
NE 692, 7 AmSR 684, 2 LRA 255; Peo. 
v. Brooklyn, ete, R. Co. 89° N.Y. 75. 


48. Male v. Atchison, ete., R. Co., 
Cone Y. 158, 129 NE 458, 15 ALR 

49. Male v. Atchison, etc., R. Co., 
supra. 

50. See Investment Registry v. 
Chicago, etc., R. Co., 213 Fed. 492 


[app dism 225 Fed. 1022, 140 CCA 663] 
(where sale had been set aside an‘d re- 
sale ordered, a dissenting bondhold- 
er who was an intended bidder could 
not restrain a reorganization commit- 
tee from bidding). 


Sis) Nowa Seotia Cent, vRs Co. avn 
Halifax Banking Co.) Zin Cant ss, C- 
536. 

52. Pacific R. Co. v. Ketchum,.101 


U.S. 289, 25 L. ed. 932. But see Rut- 
land R. Co. v. Beique, 37 Can. S. C. 
303, 26 CanLTOccNotes 379 (holding 
that solicitors and counsel retained in 
proceedings for the sale of property 
are not within the classes of persons 
disqualified as purchasers under the 
Railways Act). 

“He stood in the attitude of selling 
as owner and purchaSing as trustee. 
The law permits no one to act in 
such inconsistent relations. It does 
not stop to inquire whether the con- 


tract or transaction was fair or un- 
fair. It stops the inquiry when the 
relation is disclosed, and sets .aside 
the transaction or refuses to enforce 
it’. . . without undertaking to deal 


with the question of abstract justice 


in the particular case.’”’ Munson vy. 
Syracuse, etc., R. Co., 103 N. Y. 58, 
13, 8 NE 355: 

[a] Purchase by solicitor.—A pur- 
chase by a solicitor of a railroad com- 
pany ina foreclosure sale is not of it- 
self necessarily invalid, but it will 
be closely scrutinized an’d until im- 
peached must stand. Pacific R. Co. 
He pte aba sei LOLPUs Si 2892 >aieewed= 

[b] Member of note owner’s com- 
mittee.—Where a member of a note 
owner’s committee, who was also a 
receiver’s counsel, purchases the rail- 
road at foreclosure sale, he is a trus- 
tee. ‘Yrustees Corp. v. Kansas City, 
€t cl: Cones he (2d) a ione 

53. Covington, ete., R. Co. v. 
ler, 9 Bush (Ky.) 468. 

54. Covington, etc., R. Co. v. Bow- 
ler, supra. See Harpending v. Mun- 
son, 91 N. Y. 650 mem (holding that 
an offer to pay and discharge such 
debt is essential to such right of ac- 
tion on the part of adverse parties, 
and such director may defend his pos- 


Bow- 


Session in equity until his debt is 
paid). y 
55. Harpeniding v. Munson, supra. 


56. Harpending v. Munson, supra. 

[a] Right of stockholders.—In a 
ease where relief is sought for the 
stockholders, the equity of the stock- 
holders, if any, is only in the surplus 
after payment of the bonded debt. 
Harpending v. Munson, 91 N. Y. 650 
mem. 


57. London Credit Co. v. Arkansas 
ate R. Co., 15 Fed. 46, 5 McCrary 

58. Munson v. Syracuse, etc., R. 
Co. L03.2N.. ¥. 58, SINIBY ebb. 

59. Royal Trust Co. v. Baie des 
Chaleurs R. Co., 18 Can. Exch. 1. See 


Trustees Corp. v. Kansas City, etc., 
R. Co., 18 F. (2d) 765 (approving but 
not holding the principle that a trus- 
tee may be a purchaser at such fore- 
closure sale). 

60. Cunningham v. Macon, etc., R. 
Cor hooV US. 400.015) SC 361, 3) bi. 
ed. 471; Kitchen v. St. Louis, etc., Re 
Co., 69 Mo. 224, 

[a] Rights of stockholders.—A 
purchase by the trustee gives the rail- 
road company the right to redeem 
provided the company exercises the 
right within a reasonable time and 
before new equities have intervened. 
Kitchen v. St. Louis, etc., R. Co., 69 
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imbursement.®? 

[§ 789] g. Confirmation of Sale.°? Objections 
based on any substantial irregularity in the proceed- 
ings preliminary and leading up to the sale and which 
are prejudicial to the party objecting should be 
made to the confirmation of the sale,°* but questions 
relating to the validity of the decree cannot ordi- 
narily be so raised.*4 The confirmation of a sale 
of railroad property without an order nisi is ir- 
regular,®> but where such confirmation has resulted 
in no prejudice it will not be set aside,°® and after 
confirmation of the sale bondholders will not be al- 
lowed at a subsequent term to be made parties to 
the original suit for the purpose of impeaching the 
confirmation decree, although power to make fur- 
ther orders was reserved.®? Pending the ascertain- 
ment of preferential claims it is competent for the 
court to refuse confirmation until the amount to be 
paid in cash has been fixed and paid in,°® or to con- 
firm the sale subject to a lien for unpaid purchase 
money,®® or to confirm the sale and withhold a con- 
veyance until the purchase money is paid,’° or to 
make a conveyance reserving a lien or right to re- 
take and resell in default of payment.’+ Confirma- 
tion of a sale to a reorganization committee will not 
be denied because of an agreement to forego a de- 
ficiency judgment.?? An application for confirma- 
tion of a sale may be allowed to be withdrawn where 
the sale of a portion of the road located in another 
state has been vacated upon objections applicable 
to the sale which it is sought to confirm.’* Con- 
firmation of the sale will not be refused because of 
inadequacy of the price realized where there is no 
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showing that higher bids will be fortheoming,’* and 
the objecting stockholders do not furnish a bond in 
the sum fixed by the court.7® 

[§ 790] h. Objections to Sale, Setting Aside, and 
Resale*°—(1) Persons Entitled To Question Valid- 
ity. As a-general rule every person whose rights 
are injuriously affected by a decree of foreclosure 
and a sale under it has a right to move to set aside the 
sale, although he was not a party to the action.” 
Such objection may be made by the mortgagor com- 
pany,’® or by bondholders,?® or stockholders,®® and 
where a purchaser makes default, and a private re- 
sale is made, the defaulting purchaser does not 
waive his right to complain of the resale.*t <A party 
who otherwise would be entitled to raise objections 
to the validity or irregularity of foreclosure and 
sale may be prevented from doing so on principles 
of estoppel,®* as where he fails to interpose his ob- 
jections by a proper proceeding and at a proper 
time;** for example, where directors were present 
when authority was given to pledge certain bonds, 
they will not be heard to dispute the validity of the 
bonds in the hands of pledgees,§* and where the 
foreclosure suit required claimants to file claims, 
those failing to do so cannot attack the validity of 
the sale because of no receipt of money or an interest 
in the new company.*® So complainant who partici- 
pates in the sale or bids*® may be estopped. It has 
been held that the attorney-general cannot inter- 
vene and stop a sale, even assuming that a sale by 
parcels would necessitate the discontinuance of the 
road.*? 


[§ 791] (2) Grounds for Vacating Sale. In a 
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Mo. 224. 

61. Cunningham v. Macon, etc., R. 
Co., 156 U. S. 400, 15 SCt 361, 39 L. ed. 
471. 

62. Confirmation of. foreclosure 
sales generally see Mortgages §§ 
1848-1866. 

63. New York Cent. Trust Co. v. 
Peoria, etc., R. Co., 118 Fed. 30, 55 
COAX 2: 

64. New York Cent. 
Peoria, etce., R. Co., supra; 
Vai pWalkota,) ete., Re Co.) 1382S, 
101 NW 722. 

65. Painter v. Union Trust Co., 246 
Fed. 240, 158 CCA 400, 

66. Painter v. Union Trust Co., su- 


Trust, Coy av. 
Crouch 
D. 540, 


ra. 
4 67. Wetmore v. St. Paul, ete., R. 
Co., 3 Fed. 177, 1 McCrary 466. 

68. Columbus, etc., R. Co.’s App., 
109 Fed. 177, 48 CCA 275. 

69. Columbus, etc., R. Co.’s App., 
supra. 

70. Columbus, etc., R. Co.’s App., 
supra. 

71. Columbus, R. Co.’s App., 
supra. 

72. Simon v. New Orleans, etc., R. 
Co., 242 Fed. 62, 155 CCA 6. 

73. Investment Registry v. Chica- 
Zo, tetc., Ri Cos 2134 Ped. 4924 [app 
dism 225 Fed. 1022, 140 CCA 663]. 

74. Beers v. New York Equitable 
Trust Co., 286 Fed. 878. 

75. Beers v. New York Equitable 
Trust Co., supra. 

76. Opening and setting aside fore- 
closure sale and resale generally see 
Mortgages §§ 1867-1884. 

Persons entitled to question validity 


etc., 


in foreclosure sales generally see 
Mortgages §§ 1867-1869. 
77. Wenger v. Chicago, etc. R. 


Co., 114 Fed. 34, 51 CCA 660. 

“The court, on the motion of the 
master or of any outsider or on its 
own motion, could investigate allega- 
tions of actual or constructive fraud 
in the sale.” Investment Registry 


v. Chicago, etce., R. Co., 212 Fed. 594, 
604, 129 CCA 130. 

fa] Injury.—A holder of second- 
mortgage bonds of a railroad .com- 
pany, who was an active participant 
in litigation resulting in decrees fore- 
closing the mortgages on the property, 
and its sale thereunder, is not entitled 
to file a petition of intervention three 
years after such décrees were entered, 
attacking the validity of the proceed- 
ings on account of an alleged fraudu- 
lent collusion between the receivers 
and other bondholders, by which the 
foreclosure of the first mortgages was 
brought about, where it does not ap- 
pear that he has been deprived of any 
rights which were accorded to any 
other bondholder, or that he sustained 
any injury from such alleged fraud, if 
it existed. New York Cent. Trust Co. 
v. Peorja, etc., R. Co., 104 Fed. 420, 
43 CCA 616. 

78, Delaware, etc., R. Co. v. Seran- 
ton, 34 N. J. Eq. 429; Youngman v. 
Elmira, etc., R. Co., 65 Pa. 278. 

79. Youngman vy. Elmira, etce., R. 
Co., supra. 

[a] Bondholder not assenting to 
consolidation.—In a consolidation 
transaction a nonassenting bonidhold- 
er may intervene and question the 
validity of the foreclosure sale. Ex 
p. New York Equitable Trust Co., 231 
Fed. 571, 145 CCA 457. 

80. Rothschild v. Rochester, 
By Coy. PawCo2 620: 

[a] Stockholder of a railroad com- 
pany may file a bill to set aside a 
foreclosure decree and sale as fraud- 
ulent on behalf of the corporation, 
after the directors have refused to 
do so. Foster v. Mansfield, etc., R. 
Co., 36 Fed. 627 [aff 146 U. S. 88, 13 
SCt 28, 36 L, ed. 899]. 

[b] Stockholder not precluded by 
bond transaction.—A stockholder who 
has accepted and disposed of bonds 
of the company illegally issued while 
precluded from questioning the va- 


etc., 


lidity of the bonds and mortgage se- 
curing the same, is not barred of his 
right as a stockholder to assert want 
of title in the purchaser of the cor- 
porate property under foreclosure of 
a mortgage. Rothschild v. Rochester, 
ete; aR. Cows Pa Oone20! 

81. Matter of Philip, 95 Misc. 709, 
160 NYS 49 [aff 176 App. Div. 924 
mem, 162 NYS 1140 mem]. 

82. Union Trust Co. v. Illinois Mid- 
land RCo, 7117 Us S17 4345" 6 (SCters09; 
29 L. ed. 963; North American Co. 
v. St. Louis, ete., R. Co., 288 Fed. 612 
[rev on other grounds 14 F. (2d) 284 
(certiorari granted 273 U. S. 680 mem, 
47 SCt 111 mem, 71 L. ed. 837 mem)]; 
Racine, ete., R. Co. v. Farmers’ L. & 
T. Co., 86 Ill. 187; Crouch v, Dakota, 
ete, R. Co. 85S. DD, 540,401 NiIW 722s 

83. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 29 
i.) ed’ 0963s) Racine ete, Re ucoman 
Parmers’ L...& “LE. Co3% 86) Tl; -1'87- 
Crouch v. Dakota, ete., R. Co., 18 S. 
D. 540, 101 NW 722 [app dism 203 U. 
S. 582, 27 SCt 780, 51 L. ed. 327]. 

84. Royal Trust Co. v. Baie des 
Chaleurs R. Co., 13 Can. Exch. 1. 

85. North American Co. v. St. 
Louis, ete., R. Co., 288 Fed. 612 [rev 
on other grounds 14 F. (2d) 284 (cer- 
tiorari granted 273 U. S. 680 mem, 
47 SCt 111 mem, 71 L. ed. 8837 mem) ]. 

86. Blanks v. Farmers’ L. & T. 
Co., 122 Fed. 849, 59 CCA 59. But 
see Chapman v. Pittsburg, etc., R. Co., 
26 W. Va. 299 (holding that a West 
Virginia attaching creditor, who bid 
at the foreclosure sale in Pennsylva- 
nia, is not estopped to insist upon his 
attachment lien in West Virginia). 

87. Equitable Trust Co. vy. Chica- 
go, etc, R. Co., 314 Ill. 96, 145 NE 
290. But see State v. Bullock, 78 Fla. 
321, 82 S 866 [aff 254 U.S. 513, 41 SCt 
198, 65 L. ed. 380] (holding that the 
sale of the railroad for junk cannot 
be decreed without the state’s con- 
sent and without making it a party to 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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suit to set aside a foreclosure sale the validity and 
sufficiency of the proceedings in the foreclosure suit 
prior to the sale cannot be questioned,*® nor can oth- 
er matters which were proper for adjudication in 
and generally a motion to 
vacate cannot be based on grounds of objection which 
were or might have been set up in defense to the fore- 
closure suit or against the confirmation of the sale;°° 
nor will a sale be set aside for any defects or irreg- 
ularities which do not invalidate the title of the 
purchaser or work substantial or real injury to the 
A court of equity 
may vacate or set aside a foreclosure sale which is 
shown to be tainted with fraud or deceit,®? 
the purchase has been made in pursuance of a cor- 
rupt scheme to gain possession of the railroad prop- 
erty inequitably,®* as, for example, a transaction 
which looks toward the stifling of competition among 
bidders at the sale,°* unless such agreement only sup- 


the foreclosure suit;%° 


rights of any party in interest.°! 


the foreclosure suit). See also supra 
§ 786 note 20 et seq. 

88. Robinson v. Iron R. Co., 1385 
Weis. p22, 10 SCt 90%, 34 Li -ed: 276. 

89. Robinson v. Iron R. Co., supra 

90. Robinson. v. Iron R. Co., supra; 
Delaware; etc., R. Co. v. Scranton, 34 
N. J. Eq. 429; Meyer v. Utah, etc., R. 
Co., 3 Utah 280, SelsaanOioe 

91. Walker v. Montpelier, etc., R. 
Co; 30 N: J. Ea 525. 

92. McKittrick v. Arkansas Cent. 
Fs-Co.,, 152).U...S,.473,, 14. -SCt. 661, 38 
L. ed. 518; Leavenworth County v. 
Chicago, “ete, “Re. 'Col, 11342 Us SP 688, 
10 SCt 708, 33-L. ed. 1064 [aff 25 Fed. 
219]; Harpending v. Munson, 91 N. Y. 
650 mem; Kurtz v. Philadelphia, etc., 
REM Co: WAST + Pai sb 9040) 4A eee See 
James v. Milwaukee, etc., Co. 6 
Wall. (U. S.) 752, 18 L. ed. seb (hold- 
ing that fraudulent notice of sale is 
sufficient to initiate a sale).. 

[al Failure of company to defend 
the foreclosure proceedings does not 
establish fraud. MRospigliosi v. New 
Orleans, ete., R. Co., 237 Fed. 341, 150 
CCA 355. 

[b] Position of directors on de- 
fault.—Where a railroad corporation 
suffers default in the payment of its 
bonds secured by mortgage of its road 
and franchises, and in consequence 
the mortgage is foreclosed and the 
property sold, the sale cannot be at- 
tacked on the ground that the direc- 
tors of the corporation were actuated 
by corrupt motives in suffering the de- 
fault, and that this was known to the 
trustee, in the absence of any claim 
of collusion between him and the di- 
rectors. Harpending v. Munson, 91 
N. Y. 650 mem. 

[ec] Sale to reorganization commit- 
tee.—A sale to a committee of reor- 
ganization by whose plan the stock- 
holders of a mortgagor appear to ob- 
tain some benefit in the purchasing 
company is open to the closest scru- 
tiny where general creditors of the 
mortgagor are left unprovided for; 
but where the foreclosure is institut- 
ed and carried on in the ordinary 
course for the honest purpose only of 
enforcing rights of bondholders, the 
mere fact that the stockholders of the 
old company may, under a purchasing 
arrangement, be given some interest 
in the securities of the new in ex- 
change for their stock, while it may 
be indicative of fraud, does not render 
the sale fraudulent per se, and a gen- 
eral creditor. of the old company can- 
not successfully attack such_ sale 
without showing actual fraud and 
that the property of such company 
has, by reason of such fraud, been 
placed beyond his reach on execution. 
Wenger v. Chicago, ete., R. Co., 114 
Fed. 34, 51 CCA 660. 

93. James v. Milwaukee, etc., R. 
Co., 6 Wall. (U. S.) 752, 18 L. ed. 885; 
Price v. Utah, etc., R. Co. . 4 Utah 72, 
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notice.®® 


sale. 
as where 
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94. Investment Registry v. Chica- 
go, ete., R. Co., 206 Fed. 488 [aff 212 
Fed. 594, 129 CCA 130]. 


95. Simon v. New Orleans, etc., R. 
Co., 242 Fed. 62, 155 CCA 6. 
96. Turner v. Indianapolis, etc., 


R. Co., 24 F. Cas. No. 14,259, 8 Biss. 
380; Wesson v. Chapman, 76 Hun 592, 
26) NYS 1925 Price’ vy. (Utah etc, oR. 
Co., 4 Utah 72, 6 P 528. See Meyer 
ee pe ete.,, Ra Co. 3, Utah! 2807/3) P. 

97. Turner v. Indianapolis, etc., R. 
Co., 24 F. Cas. No. 14,259, 8 Biss. 380; 
Farmers’ L. & T. Co. v. Oregon Pac. 
R. Co., 28 Or. 44, 40 P 1089. See Ros- 
pigliosi v. New Orleans, etc., R. Co., 
237 Fed. 341, 344, 150 CCA 355 (hold- 
ing evidence that a railroad cost about 
two and one half times as much as 
the price it brought on sale at mort- 
gage foreclosure will not, no advance 
bid being shown, warrant vacation of 
the foreclosure sale on the ground 
that the price was so inadequate as to 
shock the conscience). 

“That a sale will not be set aside 
for inadequacy of price, unless the 
inadequacy be so great as to shock 
the conscience, or unless there be ad- 
‘ditional circumstances against its 
fairness. Great inadequacy re- 
quires only slight circumstances of 
unfairness in the conduct of the par- 
ty benefited by the sale to raise the 
presumption of fraud.” Gratfam v. 
Burgess, 117 U. S. 180, 191, 6 SCt 686, 
29 L. ed. 839 [quot Rospigliosi v. New 
Orleans, ete., R. Co., supra]. 

[a] Inadequacy without fraud im- 
material. Where a new corporation 
purchased at foreclosure sale the 
property of a railroad company, the 
majority of whose stock it owned, the 
fact that the purchase price paid was 
inadequate for the property is imma- 
terial, in the absence of fraud or con- 
spiracy, in a collateral action by a 
holder of other securities of the rail- 
road company against the purchaser. 
Male v. Atchison, ete., R. Co., 230 
N. Y. 158, 129 NE 458, 15 ALR 1098. 

[b] Effect of confirmation when 
court could reject all bids.— Where the 
court ordering the sale of railroad 
property for mortgage foreclosure 
reserved the unconditional right to 
reject all bids, the sale, having been 
confirmed, cannot be attacked on the 
ground that the price was so inade- 
quate as to shock the conscience. 
Rospigliosi v. New Orleans, etc., R. 
Co., 237 Fed. 341, 150 CCA. 355. 

[c] Relevancy of amount of out- 
standing securities.—Where foreclo- 
sure sale of the property of a railroad 
company was attacked on the ground 
of the gross inadequate price, the 
amounts of securities outstanding on 
the property and those proposed to be 
issued are not relevant. MRospigliosi 
v. New Orleans, etc., R. Co., 237 Fed. 


pressed bidding where there could be none.®® 
may be vacated where made for such a grossly inade- 
quate consideration as to raise a presumption of 
fraud,°® but the inadequacy must be so gross as to 
shock the conscience and show that it is not the re- 
sult of fair dealing.®* 
at the instance of the party injured on the ground 
of mistake or surprise,®* or for failure to give proper 
The fact that a minority of the bondhold- 
ers or stockholders who have been given an oppor- 
tunity to participate are dissatisfied with the plan of 
reorganization is not ground for setting aside the 
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A sale 


A sale may also be set aside 


[§ 792] (3) Proceedings To Set. Aside Foreclo- 
sure Sale—(a) In General. 
plicable to proceedings to set aside foreclosure sales 
generally? govern proceedings to set aside a fore- 
closure sale of railroad property? as, for example, 
on questions of pleading,* or parties.® 


The general rules ap- 


The party 
341, 150 CCA 355. 


98. Peck v. New Jersey, etc., R. 
Co., 22 Hun 129 [aff 85 N. Y. 246]. 
99. Matter of Philip, 95 Misc. 709, 


160 NYS 49 [aff 176 App. Div. 924 
mem, 162 NYS 1140 mem]. See cases 
supra § 784. 


1. Rospigliosi v. New Orleans, etce., 
R. -Co., 237 Fed. 341, 150 CCA 355. 
2. Foreclosure of: 


one liens see Mechanics’ Liens 
See see Mortgages §§ 1878-— 
eas See cases infra this note; and 

[a] Alleged agreement between 
committee of income bondholders and 
a committee of first-mortgage bond- 
holders, as individuals, by which the 
former were to participate in the re- 
organization of the company, cannot 
be considered in such suit, where the 
members of the latter committee are 
not made parties. Robinson v. Iron 
R. Co.) 135. WU. S: 522,10 SC 90634 a. 
ed. 276. 

4 See cases infra this note. 

[a] General allegation of fraud is 
not sufficient in a bill to attack the 
validity of a sale. Rospigliosi v. New 
Orleans, etc., R. Co., 237 Fed. 341, 150 
CCA 355. 

{b] Bill not supported by other’s 
petition.— Where a petition of another 
stockholder attacking a foreclosure 
sale of property of a railroad com- 
pany had been withdrawn, abandoned, 
or dismissed, it could not be relied 
upon, its allegations not having been 
adopted, by petitioners who as stock- 
holders sought to set aside the sale 
and order of confirmation. Rospig- 
liosi v. New Orleans, ete., R. Co., 237 
Hed. 341, 150 CCA 355. 

{c] Demurrer.—A bill is demurra- 
ble where there is no allegation of ac- 
tual fraud in the sale, no offer to 
redeem from it, and no averment of 
consideration or mutuality in an al- 
leged agreement between two com- 
mittees, or that the property was sold 
for less than its actual value. Robin- 
sonyy.LronuR. €o.2 135 UU. Sa pega lO 
SCt 907, 34 L. ed. 276. 

{d] Inconsistent averments.—A 
sale of the property of a railroad cor- 
poration upon foreclosure of a mort- 
gage thereon cannot be attacked in an 
action in which the complaint on its 
face affirms the validity of the sale. 
Harpending v. Munson, 91 N. Y. 650 
mem. 

5. See case infra this note. 

[a] Necessary parties.—In a suit 
in equity by a creditor of a railroad 
company to enforce his claim against 
the property of such company, which 
has been sold in foreclosure proceed- 
ings, and passed into the hands of a 
reorganized company, on the ground 
that such sale and purchase were 
fraudulent, a corporation which owns 
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objecting must move promptly and act with diligence, 
and an unreasonable delay in the assertion of his 
objections, amounting to laches, and not explained 
or excused, is sufficient to bar him from relief.® 
The practice of some courts has been that in order 
to set a sale aside for inadequacy of price there must 
be a showing that some responsible person will make 
an advance bid.? 

[§ 793] (b) Relief Granted—aa. In General. In 
ordering the sale to be set aside, the court should 
also make such orders as may be necessary to place 
the parties in the position they occupied before the 
sale, and to protect intervening parties,* and the 
court may, in the exercise of its discretion, accept 
bids in open court.® The decree under a bill to set 
aside a sale under a power should be no broader 
than is required by the pleadings.?° 

[§ 794] bb. Resale. Where a lienor is entitled 
to be paid his lien out of the proceeds of such sale 
and his claim is not paid within a reasonable time 
out of such proceeds, a resale of the property may 
be ordered.t+ A resale will not be ordered after 
the period of redemption, for holders of lens who 
were not parties to the proceedings,+? but such lien- 
holders are entitled to a decree allowing them a rea- 
sonable time in which to redeem.'* A resale will not 
be ordered on an offer of a larger bid without the 
support of some special circumstances in aid of it,+4 
particularly where it appears that the expenses of 
a resale would be large and the creditors would re- 
ceive only a small additional sum, and that the pur- 
chaser desires immediately to equip and operate the 
railroad, and that the public interest requires that 
the operation should be begun as soon as possible.?® 
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[§ 795] i. Operation and Effect.1® A sale under 
a deeree of foreclosure of all the property and fran- 
chises of a railroad company and a conveyance of 
such property and franchises to the purchaser as 
directed by the court operates to divest the company 
of all its right, title, and interest therein and leaves 
to it only its franchise to exist as a corporation.*? 
After such sale the company cannot by any act or 
negligence ‘of its‘own subject the property so sold, 
or the franchises of the company to exercise the 
rights, powers, and privileges of a railroad company 
in connection therewith, to any liability.1® The debt 
secured by the mortgage is merged in the sale?® and 
the lien is extinguished by the sale.?° A purchase 
by a reorganization committee bars any proprietary 
interest on the part of the stockholders,*+ and a pur- 
chase by or on behalf of the bondholders changes 
them from the position of creditors of the company 
to that of ownership,”? and all the rights of the stock- 
holders in the railroad are lost and destroyed by the 
sale.?? 

Franchises. Such sale vests the purchaser not 
only with the physical property sold,?4 but also with 
the franchises to operate the,same as a railroad.?° 
Title to a judgment not covered by the mortgage does 
not vest in the purchaser at foreclosure sale.*°® 

After-acquired property. The sale on a foreclo- 
sure of a railroad mortgage containing a general pro- 
vision covering after-acquired property conveys title 
to such, although not mentioned in the decree of 
sale.?7 ' 

What law governs. The property which will pass 
by a foreclosure sale is governed by the law of the 
state where the property is located;?® so a sale in 


all the stock of the new company and 
the trustee for its bondholders are 
both necessary parties, and a bill 
which neither joins them as parties 
nor shows that they cannot be made 
defendants is demurrable. Wenger v. 
Chicago, etc., R. Co., 114 Fed. 34, 51 
CCA 660. 

6. New York Cent. Trust Co. v. 
Peoria, etc., R. Co., 104 Fed. 418, 43 
CCA 613; Foster v. Mansfield, etc., R. 
Co., 36 Fed. 627 [aff 146 U. S. 88, 138 
SCt 28, 36 L. ed. 899]. 

[a] Proceeding to set aside sale 
under a power given in the mortgage 
must be brought within such time as 
will not constitute laches, or the right 
to relief will be lost. Raphael v. 
Rio Grande Western R. Co., 132 Fed. 
12, 65 CCA 682 [certiorari den 198 
U. S. 587 mem, 25 SCt 804 mem, 49 L. 
ed. 1175 mem]. 

7. Turner v. Indianapolis, etc., R. 
Co., 24 F. Cas. No. 14,259, 8 Biss. 380. 

8. James vy. Milwaukee, etcn Rao. 
6 Wall, (U.)S.). 752, 18 Tl. ed. 885. 

9. Investment Registry vy. Chica- 
Z0, etc., R. Co., 212 Fed. 594, 129 CCA 
130: 

10. Barnes v. Chicago, etc., R. Co., 
oS Ot Ose eS 0b eed. el 2S 
fait 2 H.1Cas. No. 1/061, 8 Biss. 514]: 

11> Compton ve, Jesup,. 167 sULas: 
Po IieSCt 795, 425 Ls ed.) 55;.68> Med: 
263, 2 SOLON 397; Farmers’ L. & T. Co. 

Newman, LOM Wet 049,05 Cu Loos, 
32 L. ed. 303. 

[a] Failure to apply proceeds pro 
rata.—W here the purchaser refuses to 
apply the surplus of such sale to the 
payment pro rata of all matured cou- 
pons or bonds of the same grade as 
the one upon which the seizure and 
sale is made, which are presented and 
demanded, it is the duty of the sher- 
iff to reoffer the property for sale. 
Branner v. Hardy, 18 La. Ann. 537. 

Effect of redemption see infra § 827. 

12. Crouch v. Dakota, etc., R. Co., 
18 S. D. 540, 101 NW 722 [app dism 203 


U. S..582, 27% SCt 780, 51 Ti. edz 3271; 

13. Crouch v. Dakota, etc., R. Co., 
supra. 

14. Wesson v. Chapman, 76 Hun 
592, 28 NYS 192. 

15, Wesson v. Chapman, supra. 

§ ae Effect of redemption see infra 

Rights acquired by sale in foreclo- 
sure of mechanics’ lien see Mechanics’ 
Liens §§ 757-760. 

17. New York Cent. Trust Co. v. 
Western North Carolina R. Co., 112 
Fed. 471; Sodus Bay, etc., R.-Co. v. 
Lapham, 43 Hun 314, 6 NYSt 159. 

[a] Right of subsequent purchas- 
er.—The title of a subsequent pur- 
chaser from the company of its lands 
is destroyed by a sale of them under 
the mortgage. Wilson vy. Bevee, 920): 
S. 320, 23 L. ed. 608. 

18. New York Cent. Trust Cor v. 
Western North Carolina R. Co., 112 
Fed. 471. 

19. See cases infra note 20. 

20. Columbus, etc., R. Co.’s App., 
109 Fed. 177, 48 CCA 275. 

[a] Pro tanto discharge of lien.— 
Where the foreclosure decree resumed 
the right to subject property to pay- 
ment of claims established against the 
receiver, and the order of confirmation 
required the purchaser to pay an ad- 
ditional sum to meet such claims, 
such payment operated to ‘discharge 
the lien pro tanto and transfer it to 
the funds paid into court. St. Louis 
Southwestern R. Co. v. Jackson, 95 
Fed. 560, 37 CCA 165. 

{b] Lien created by confirmation 
decree.—The terms of a decree con- 
firming the sale and creating another 
lien are inconsistent with the reten- 
tion of any lien on the property sold 
for the unpaid purchase money which 
could be enforced by the court in a 
subsequent foreclosure suit. Colum- 
bus, etc., R. Co.’s App. 109 Fed. 177, 
48 CCA 275. 

21. Vatable v. New York, etce., R. 


Co., 96 N. Y. 49 [rev 11 AbbNCas 133]. 

22. James v. Cowing, 82 N. Y. 449 
[rev 17 Hun 256]. 

23. Washington County v. ies 
etc., R. Co., 125 Miss. 718, 88 S 284 

24. See Supra § 786. 

25. Chicago, ete., R. Co. v. Fos- 
Gick 106 -Oniss445 1 Sct 10, 27 L. ed. 
47; Gunnison v. Chicago, etc., ReNCo:, 
117 Fed. 629 [aff 130 Fed. 259, 64 CCA 
505 (certiorari den 197 U. S. 623 mem, 
25 SCt 799 mem, 49 L. ed. 911 mem) ]: 
Lawrence v. Morgan’ s Louisiana, etc., 
PUM CCs eC Ons Oras WAIN aS 69, 
4 AmSR 265; State v. Roach, 267 Mo. 
300, 184 SW 969; Begin v. Levis Coun- 
ty R. Co, 27 Que. Super. 180. 

“Where there has been a judicial 
sale of railroad property under a 
mortgage authorized by law, covering 
its franchises, it is now well settled 
that the franchises necessary to the 
use and enjoyment of the railroad 
passed to the purchasers.” New Or- 
leans; ete, (Rem Coviv. Delamore; a1 14 
hie 501, 510, 5 SCt 1009, 29 L. ed. 

“The decree of foreclosure under- 
takes to sell, and the confirmation to 
secure, the purchaser in the use and 
enjoyment of the property. The pow- 
er to mortgage the franchise of the 
corporation must necessarily include 
the power to bring it to sale with 
the property to make the sale effectu- 
alas a means of transferring the right 
to use the thing conveyed.” Julian v. 
Central Trust Co., 193 U. S. 93, 106, 
24 SCt 399, 48 L. ed. 629. 

Rights and liabilities of purchasers 
as to corporate franchises and powers 
generally see infra § 796. 

26. Wilmington, etc., R. Co. v. 
Downward, (Del.) 14 A 720. 

27. lang iv. Choctaw, fete..gn, (Gor 
198 Fed. 38, 117 CCA 146 [certiorari 
den 227 U. S. 680 mem, 33 SCt 463 
mem, 57 L. ed. 701 mem]. 

28. Rothschild v. Rochester, etce., 
RR: Co.) PaktCos620: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“ss 


§§ 795-796]. 


one state under foreclosure of a mortgage purport- 
ing to cover property in that state and another did 
not pass the property located in the latter in which 
such mortgage was held to be invalid as to the prop- 
erty there.?? 

[§ 796] 16. Rights and Liabilities of Purchas- 
ers*?°a, Corporate Capacity, Franchises, and Pow- 
ers of Original Company. Unless authorized by 
statute,*! a purchaser at a foreclosure sale under a 
mortgage of the franchises and property of a rail- 
road company does not, by virtue of his purchase, 
acquire the franchise of the company to exist as a 
corporation,®? without taking out a new charter.*? 
But such purchase and transfer confers a right to 
reorganize as a new corporation subject to the laws 
existing at the time of the reorganization,** and as 
such to have possession of the property,®® and to 
succeed to all the rights and privileges of the old 
company appurtenant to the maintenance and op- 
eration of the road,®° such as the right to maintain 
and operate the road,*? and receive the rents and 
profits,?® except such as accrued before the purchas- 
er became invested with the title and right of pos- 
session.*® But the purchaser is not entitled to the 
earnings of the road after confirmation of a sale 
if he persistently delays compliance with his bid and 
has not paid the purchase-money.*® Although nat- 
ural persons cannot ordinarily exercise the franchis- 
es conferred by the state on railroads,*! yet, where 
they bid in the property at foreclosure, they may 


29. Rothschild v. Rochester, etc., 
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a company to operate it, in compli- 
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hold such .property, including the franchises, and 
transmit it intact to a corporation authorized to 
exercise the franchises.*? 

Special statutory exemptions, privileges, and bur- 
dens. In the absence of express direction in the 
statute to that effect, or of an equivalent implica- 
tion by necessary construction, a special statutory 
exemption or privilege granted to a railroad com- 
pany,*? such as immunity from taxation,** or a 
right to fix and determine rates of fare,*> does not 
accompany the property in its transfer to a pur- 
chaser. on foreclosure. On the other hand it has 
been held that a right of exemption from taxation 
passes under the general language of a statute pass- 
ing “all the rights” of the original company,*® and 
that, where the property and franchises of a rail- 
road corporation authorized by special act to charge 
a certain rate of fare per mile are purchased by 
individuals and through various consolidations and 
mesne conveyances become a part of the system of 
another railroad corporation, the latter corpora- 
tion, as long as the special act remains unrepealed, 
is entitled to charge on such portion of its line the 
rate authorized by the special act.*7 So it has been 
held that purchasers, not having any right to de- 
mand to be incorporated under the laws of the state, 
but voluntarily accepting the privileges and bene- 
fits of an incorporation law, are, as well as the 
corporation formed, estopped to repudiate the bur- 
dens attached by the statute to the privilege of be- 


that steam should not be used as a 


R. Co., supra. 

30. Purchasers other than at fore- 
closure sales see supra §§ 490-492. 

31. See statutory provisions; and 
Vicksburg, etc., R. Co. v. Elmore, 46 
a. Ann. 1237, 15.S 701 (under Act 
[side Now os). HirsteDiv. St. Paul, 
ete., R. Co. v. Parcher, 14 Minn: 297 
(construing L. Extra. Sess. [1857] c¢ 
1, and amendment to Const. art 9 § 10, 
adopted April 15, 1858). 

[a] In Texas, under Rev. St. § 
4260, the purchasers at a judicial sale 
of a railroad corporation succeed to 
all its rights, powers, and privileges, 
and may continue business in its 
name, no change of name being re- 
quired or notice to be given, and in its 
dealings with strangers it need not 
show by what authority it claims its 
eacceestons Acres v. Moyne, 59 Tex. 


32. Norfolk, etc., R. Co. v. Pendle- 
ton, 156 U.S. 667, 15 SCt 413, 39 L. ed. 
574 [aff 86 Va. 1004, 11 SE 1062, 88 
Va. 350, 138 SE 709]; Memphis, etc., 
R. Co. vi Berry: Comrs., 112 U. 8.609, 
5 SCt 299, 28 L. ed. 837; Bruffett v. 
Great Western R. Co., 25 Ill. 353; At- 
en v. Marietta, etc., R. Co., 15 Oh. 

t. y 

Operation and effect of foreclosure 
generally see supra § 795 

33. International-Great Northern 
R. Co.'v. Oehler, (Tex. Civ. A.) 262 
SW 785. 

34. Norfolk, etc.; R. Co. v. Pendle- 
ton, 156, UMS. 667, 15) SCt 413, 39) i; 
ed. 574 [aff 86 Va. 1004, 11 SE 1062, 
88 Va. 350, 13 SE 709]; Dow v. Beidel- 
man, 49 \Ark. 325, 5 SW 297 (under 
Const. art 17 § 10). 

[a] In Canada (1) a purchasér of 
arailway does not acquire an absolute 
right to the railway. What he ac- 
quires is an interim right to operate 
the railway, to be followed up by in- 
corporation as provided by the Rail- 
way Act (Rev. St. [1906] c 37 § 299). 
Railway, etce., Minister v. Quebec 
Southern R. Co., 12 Can. Exch. 11. 
(2) Where purchasers, having ac- 
quired the same on their own behalf 
and with their own money, organize 


ance with requirements of the stat- 
ute, and turn over the railway to 
such company at an enhanced price, 
they are entitled in law to their profit 
on the transaction. Railway, etc., 
Minister v. ae Southern R. Co., 
12 Can. Exch. 123, 

Reorganization by purchasers see 
infra §§ 806-812. 

35. Central Trust Co. v. Western 
North Carolina R. Co., 89 Fed. 24 
[mod on other grounds 98 Fed. 489, 39 
CCA 126] (holding that the fact that 
the purchaser of a North Carolina 
railroad at foreclosure sale is a Vir- 
ginia corporation is not an objection 
that any private person can urge 
against the purchasers in possession 
of the property). 

36. ‘UU. S.—Connor v. Tennessee 
Cent. R. Co., 109 Fed. 931, 48 CCA 730, 
54 LRA 687. 

N. Y.—Peo. v. O’Brien, 111 N. Y. 1, 
18 NE 692, 7 AmSR 684, 2 LRA 255. 

Pa.—Com. v. Central Pass. R. Co., 


52 Pa. 506. 

CLC ECA COs mavaerS Us 
Louis, ete., R. Co., 96 Tex, 233, 72 SW 
ee [aff 30 Tex. Civ. A. 474, 42 SW 

Vt.—Miller v. Rutland, etc., R. Co., 
36 Vt. 452. 

[a]. Use of streets.—Where a rail- 
road had obtained from a municipal 
corporation its unconditional consent 
to the construction of a railroad on 
one of its streets, a purchaser at fore- 
closure sale of all the properties, priv- 
ileges, and franchises of the railroad 
acquired its right to the use of the 
whole street, including a part over 
which no road had actually been con- 
structed. Denison, etc., R. Co. v. St. 
Louis, ete., R. Co., 96 Tex. 233, 72:'Sw 
yen [aff 30 Tex. Civ. A. 474, 42 SW 

1]. 

37. Memphis, etc., R. Co. v. Berry, 
112 U. SS: 6095 S.SCt 299-285. ed: 837 ; 
Peo. v. First Dist. Public Serv. 
Commn., 203 N. Y. 299, 96 NE 1011. 

[a] Motive power.—(1) The fact 
that the lessee of a railroad surren- 
dered its rights for the purpose of 
enabling the lessor company to accept 
the benefits of a statute, conditioned 
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motive power on thé road, does not 
preclude the lessee company, after 
purchasing the road at a foreclosure 
sale, from operating it with steam. 
Peo. v. Long Island R. Co., 9 AbbNCas 
CN. 7°). 1818605 How Prins 95a lath 30) 
Hun 510]. (2) Rights and duties of 
original company as to motive power 
see supra § 481. 

38. Downs v. Farmers’ L. & T. Co., 
79 Fed. 215, 24 CCA 500. 


39. Downs v. Farmers’ lL. & T. Co., 
supra. 
40. Boyle v. Farmers’ L. & T. Co., 


88 Fed. 930, 32 "GGA 142. 

41. See supra § 8. 

42. Parker v. Elmira, etc., R. Co., 
L65° Ne Yn 294,759 Ni St ifati 2 Apps 
Div. 383, 49 NYS WI 27% 

43. St. Louis, ete; RR." Corve Gil 
156 U.S. 649; 15 Sct 484, 39 L. ed. 
56725 Flint, etc., Rew Con veh a Seale 
U. S. 737, 5 SCt 368, 28 L. ed. 862; St. 
Paul, ete., Ri Cony Ol eSsea rl . 
733, 5 Sct 366, 28 L. ed. 861; Dow v. 
Beidelman, 49 Ark. $25, 5 SW 297; 
Little Rock, etce., R. Co. v. McGehee, 
41 Ark. 202. 

44. Norfolk, etc., R. Co. v. Pendle- 
ton, 156 (UPS S- 667, 15 SC 413% 30mtae 
ed. 574 [aff 86 Va. 1004, 11 SE 1062, 
88 Va. 350, 13 SE 709]; St. Louis, ete., 
Ev COM NE Gill, 156 U. S. 649, 15 sct 
484, 39 L. ed. 567; Memphis, etc., R. 
Co. v. Berry, 112 T. S. 609, 5 SCt 299, 
28 L. .ed. 837;- Morgan v. Louisiana, 
OOS Seyi e 23 L. ed. 860. 

Exemption of railroads from: 
Municipal taxation see Municipal 

Corporations §§ 4361, 4362. 
Taxation generally see Taxation [37 

Cye 915] 

45.. Sti Louis, ‘ete, Ri. Con v., .Gill, 
156 U. S. 649, 15 SCt- 484, 39 LL. ed: 
567; Matthews v. North Carolina 
Corp. Comrs., 97 Fed. 400; Dow v. 
Beidelman, 49 Ark. 325, 5 SW 297 [aff 
L257 Ur S56 6805) SaSCtr 1028, 31 L. ed. 
841]. 

46. Mantle, eteun eR: Co. Ve Allen, 
15 Fla. 637. 

47. Parker v. Elmira, etc., R. Co., 
274, 59 NE 81 [aff 27 App. 
Div. 383, 49 NYS 1127]. 


*By ALBERT DEFOREST TYLER (§§ 796-805). 
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coming a corporation,*® and are bound by the pro- 
visions of existing laws regulating rates of far 

Rights and liabilities as to private subscriptions 
and grants of public aid. The rights and habilities 
of purchasers at foreclosure sales in respect of 
grants of public aid are determined by the terms 
of the grant, or by statutes relating to the rights 
and liabilities of such purchasers.°+ 
aid has been earned by the original company, sub- 
sequent purchasers at a foreclosure sale or persons 
claiming under them are not bound by conditions 
or stipulations in the grant which do not constitute 
a charge on the property,°? although it is otherwise 
where they constitute a charge upon the road or its 
Unless a subscription to a railroad has 


earnings.*? 


48. Grand Rapids, ete. R. Co. v. 
Osborhyg193" WAS) ald. 242 SCs 310; 148 
Led. :598. 

49-50. Grand Rapids, ete., R. Co. v. 


Osborn, supra. See Railroad Comr. v. 
Grand Rapids, ete., R. Co., 130 Mich. 
248, 89 NW 967 (construing 2 Comp. 
L.. [1897] § 6224). , 

51. See cases infra this note; and 
note 52 et seq. 

[a] In Indiana (1) under Act 
(1869) Spec. Sess. p 92 § 14, authoriz- 
ing townships to aid a railroad com- 
pany by taking stock therein, where 
the property of such company is sold 
on foreclosure and bought in by a new 
company, such,new company cannot 
by mandamus compel the levy of a 
tax for the purpose of paying them 
the amount voted to be paid for stock 
in the original company. Hamilton 
County v. State, 115 Ind. 64, 4 NE 589, 
17 NE 855. (2) Rev. St. (1881) § 3945, 
providing that on the sale of a rail- 
road under a mortgage the purchasers 
may form a corporation to operate the 
railroad, ete, and § 3947, providing 
that such corporation shall possess 
all the rights in respect of such rail- 
road which were possessed by the 
corporation formerly owning it, and 
may assume any liabilities of the for- 
mer corporation and make such ad- 
justment and settlement with any 
stockholder or creditor of the former 
corporation as may be deemed expedi- 
ent, provided that all subscribers to 
the original stock of the company 
shall, by the acceptance of this act 
by the purchasers of any such rail- 
road, be released from all their unpaid 
subscriptions, etc., although enacted 
before any law was in existence au- 
thorizing townships to vote aid to 
railroad companies, apply to a town 
subscribing to the stock of a railroad, 
and release such township from lia- 
bility on its unpaid subscription. 
Hamilton County v. State, supra. 

{[b] In Tennessee, under the act 
of Dec. 21, 1870, which provides for 
the enforcement of the lien of the 
state on certain railroads, to which 
the credit of the state had been loaned 
in bonds, a purchaser of the state’s 
interest in the railroad under a sale 
directed by the court should not be 
compelled to accept in payment of 
freight and passage tax certificates 
under Act (1851) ¢ 117, which provid- 
ed that the taxpayers of the county 
subscribing to aid in the construction 
of the railroad should receive certifi- 
eates which might be used in pay- 
ment of freight or passage on the 
road. State v. Nashville, etc., R. Co., 
7 Lea 15. 

[ec] In Virginia a_ railroad, in 
whose aid a county had voted bonds, 
payable upon construction of the road 
through the county by 1892, took the 
bonds, and executed a first mortgage 
to secure the county against accruing 
interest, and to indemnify it against 
all liability on the bonds in the event 
of the road not being constructed by 
that time. The company then hypoth- 
ecated’some of the bonds. A second 
and a third mortgage of the road were 
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ers.°° 


Where public 


then made, one by the original com- 
pany, and the other by its successor. 
These last mortgages were subse- 
quently foreclosed on a general cred- 
itors’ bill, and a sale had subject to 
the lien of the first mortgage, the in- 
terest on which was not in default. 
The proceeds were applied, in part, to 
the redemption of the ‘hypothecated 
bonds. It was held that, since the 
purchaser at a judicial sale takes only 
the title, such as it is, of the parties 
to the suit, the purchaser at the sale 
was not entitled to the redeemed 
bonds, except upon paying into the 
general fund for creditors realized by 
the sale the amount taken therefrom 
to pay the debts for which the bonds 
had been pledged. Washington, etc., 
R. Co. v. Lewis. 83 Va. 246, 2 SE 746. 

52. Tompkins v. Little Rock, etce., 
R. Co., 125 U.S. 109, 8 SCt 762, 31 L. 
ed. 615 [aff 18 Fed. 344, 5 McCrary 
597]; Peo. v. Louisville, ete., R. Co., 
120 Ill. 48, 10 NE 657; Elizabethtown 
v. Chesapeake, etc., R. Co., 94 Ky. 377, 
22 SW 609, 15 KyL 313. 

[a] Iessees of purchaser of a con- 
solidated railroad at a foreclosure sale 
are not bound by the stipulations in 
a contract between the county and 
the companies, binding them to stop 
all trains at the depot at the county 
seat, although the consideration of 
the contract was the gift by the coun- 
ty to the companies of large sums of 
money, and the vote of the money by 
the people of the county was condi- 
tioned upon such accommodations. 
Peo. v. Louisville, ete., R. Co., 120 Ill. 
48, 10 NE 657. 

Rights and liabilities of grantees or 
successors of purchasers generally 
see infra § 797. 

53. Tompkins yv. Little Rock, etc., 
RCo. -125;-Ua S.. 109,45 Se S@tmeior. som: 
Haat 615 [aff 18 Fed. 344, 5 McCrary 

[a] Statutory lien.—Where, by 
statute, a county is authorized to is- 
sue its bonds in aid of a railroad, and 
by the same act a lien is created in 
favor of the county on the earnings 
of the road to the extent necessary to 
pay the interest on such bonds, on 
foreclosure and sale of the road on 
a subsequent mortgage the lien is en- 
forceable not only against the fund in 
the hands of the receiver making the 
sale, but also against the purchaser 
under the decree, and whomsoever 
may hold the road or have the custody 
of its earnings. Ketcham v. St. Louis, 
ete., RiuCo., 101 DU: S.7306) 25 ved.3999) 
[aff 14 F. Cas. No. 7,740, 4 Dill. 87]. 

Indebtedness, securities, and liens 
generally see infra § 802. 

Bye Dix v. Shaver, 14 Hun (N. Y.) 

55. Rights and liabilities in respect 
of public aid see supra § 797 text and 
notes 51, 52. 

56. Chicago, etc., R. Co. v. Towle, 
10 Ind. A. 540, 37 NE 358; Pittsburg, 
etc., R. Co. v. Bosworth, 46 Oh. St. 81, 
18 NEN 53832 LRA L991 fatiiisOh? JOir- 
Ct. 69,.1 Oh. Cir: Dec. 427: 

[a] Tllustration.—Where a 
tract made by a landowner with a 


con-: 


: ec 


been accepted by the company, a new corporation 
to which the property and franchises are conveyed 
after their sale on foreclosure cannot accept or en- 
force the subscription.># 

_ [§ 797] b. Grantees or Successors of Purchas- 
A grantee or successor of such purchaser is 
entitled to all the rights of the original purchas- 
er,°® and is also charged with infirmities of title 
arising from illegality in the sale, and with claims 
or equities which would have been available against 
the original purchaser,®’ except in so far as he is 
entitled to protection in the character of a purchas- 
er in good faith without notice,°* or except in so far 
as the duty or lability is incurred or imposed upon 
the original purchasers personally.®® 


railroad company granted to the lat- — 


ter a right of way over his land fora 
certain specified consideration, the 
landowner agreeing to erect and main- 
tain fences, the lessee of the railroad 
which had succeeded to the rights of 
the former company by purchase at 
foreclosure sale is entitled to the ben- 
efit of the grant of the right of way. 
Pittsburg, ete., R. Co. v. Bosworth, 46 
Oh. St.-81, 18 NE 533, 2 LRA 199 [aff 
1 Oh; Cir. Ct 69, 1 OhCirDec??-42 1s 

[b}] In Tennessee, under L. (1881) 
c 9, aS amended by L. (1887) e¢ 198, 
and L.°.(1891) ¢' 61, and under’ bh. 
(1877) c 12 § 2, and c 20, a railroad 
corporation of another state which 
had been recognized by an act of. the 
Tennessee legislature and which had 
become the purchaser of lines of rail- 
roads in the state formerly owned by 
Tennessee companies, from one who 
acquired title thereto through foreclo- 
sure sales, became vested by virtue of 
such statutes with all the powers 
with reference thereto possessed by 
the mortgagor companies, including 
the power to lease such lines to any 
corporation competent under the laws 
of the state to become the lessee 
thereof. Rogers v. Nashville, ‘ete., R. 
Co. 91, Med? 2995233, CCAy 517% 

57. Florida v. Anderson, 91 U. S. 
667, 23 L. ed. 290; State v. Iowa Cent. 
R. Co., 83 Iowa 720, 50 NW 280; Vilas 
v. Page, 106 N. Y. 439, 18 NE 748; 
Frazier v. East Tennessee, etc., R. Co., 
88 Tenn. 138, 12 SW 537. 

[a] Illustration.—Where purchas- 
ers of a railroad at foreclosure sale 
had actual notice that plaintiff held 
the title to certain engines as collat- 
eral security for an indebtedness, 
their subsequent acts could not free 
any later purchasers or nominees of 
the notice given the original purchas- 
ers. Arcade, etc., R.. Corp. v. Kann; 
286 Fed. 809. 

58. Continental Trust Co. v. Amer- 
ican Surety Co., 80 Fed. 180, 25 CCA 
364 [certiorari den 168 U. S. 708 mem, 
18 SCt 941 mem, 42 L. ed. 1211 mem]; 
Vilas v. Page, 106 N. Y. 439, 13 NE 
743; Frazier v. Hast Tennessee, etc., 
R. Co., 88 Tenn. 138, 12 SW 537. 

[a] Where purchaser is represen- 
tative of mortgage bondholder, his 
conveyance by a quitclaim deed to 
several different corporations after- 


ward consolidated does not constitute. 


the consolidated corporation a kona 
fide purchaser without notice, the con- 
sideration paid being expressed to be 
the capital stock of the new company, 
the old bondholders thus becoming 
stockholders of the new corporation, 
and bondholders under a mortgage ex- 
ecuted by the new corporation, being 
notified by the recitals of the mort- 
gage, take their bonds subject to the 
purchase-money lien. Continental 
Trust Co. v. American Surety Co., 80 
Fed. 180, 25 CCA 364 [certiorari den 
168 U. S. 708 mem, 18 SCt 941 mem, 
42 L. ed. 1211 mem]. 

59. Holland v. Lee, 71 Md. 338, 18 
A 661 (holding certain bonds to be the 
individual obligations of the signers, 
the original purchasers of the road). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 798] ¢c. Construction, Maintenance, and Oper- 
ation. A purchaser of a railroad under foreclosure 
is ordinarily bound to perform the duties to the pub- 
lie which are coupled with the enjoyment of the 
corporate privileges and which the original company 
owed to the public,®® such as the duty of properly 
constructing, repairing, equipping, and operating the 
road.*! <A decree requiring a specific part of a rail- 
road to be maintained and operated is enforceable 
against a railroad company purchasing the property 
at foreclosure sale,°? and the fact that the purchas- 
er has leased a part of the road, and that such part 
is being operated in connection with the line of the 
lessee, does not excuse the purchaser from its duty 
under the decree.*? But a purchaser’s duty to con- 
struct is hmited to the portion mortgaged and pur- 
chased by him, and where the old company has com- 
pleted only a part of its road and this part is mort- 
gaged and sold, the purchaser is not bound to com- 
plete the whole road.°*# 

Right to discontinue operation. Purchasers on 
foreclosure have the same right as the original com- 


pany®® to cease operation of the road when it can 
Beaton v. Macksburg, (Iowa) |S 701]; 
228 NW 109; State v. Beaton, 209 
Iowa 1139, 217 NW 255; State v. Beat- 
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State v. Beaton, 190 Iowa 216, 
178 NW 1, 180 NW 166. 
“A purchaser at the sale would ac- 
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only be operated at a loss.6* And where a road 
has been dismantled, such purchasers are not bound 
to restore the same to its former condition in order 
that it may be operated by others as a public high- 
way.°? Where discontinuance or removal of a rail- 
road is authorized by statute, the statutory provi- 
sions must be complied with.®® 

Location of offices and shops. A sale under fore- 
closure does not free the property in the hands of 
the purchaser from the provisions of the statute for- 
bidding the removal of the general offices, machine 
shops, and roundhouses from the place where they 
were originally located,°® although the purchaser’s 
articles of incorporation fixed the location of its 
general offices at a different place.° 

[§ 799] d. Contracts in General. A purchaser at 
foreclosure sale is not bound by an obligation of a 
railroad company of a strictly personal charac- 
ter,’ such as a contract to maintain a depot at a 
certain place.*? In other words, such purchaser 
takes the property free from all liability on con- 
tracts,7* except such as are a lien upon, or other- 


fee 71 Kan. 251, 80 P 603, 6 AnnCas 


on, 190 Iowa 216, 178 NW 1, 180 NW 
166; New York, etc., R. Co. v. State, 
SOMNE Sails 303, {3 A 1 [aff 53 N. Agel ie 
244, 23 A 168]; State v. Black Dia- 
mond S05 37294 Oh. St. 24, 119 NE 195, 
LRA1918E 352. 

61. State v. Beaton, 205 Iowa 1139, 
217 NW 255; State v. Beaton, 190 
Iowa 216, 178 NW 1, 180 NW 166; 
State v. Iowa Cent. R. Co., 83 Iowa 
720, 50 NW 280; New York, etc., R. 
Co. v. State, 50 N. J. L. 303, 13 A 1 
[afi 53°N. J.idu; 244; 923); -A 68). ) And 
See Citizens’ Sav., ete., Co. v. Cincin- 
Mativnete. VULract.J©o., 41067 On mst. ae, 
140 NE 380 (holding that it is the du- 
ty of the purchaser to repair and re- 
new depreciated property, and, if he 
neglects that duty, any accumulated 
net earnings may, upon foreclosure, 
be ordered to be expended for such 
purposes, and, if not so expended, 
should be distributed to the mort- 
gagee in the amount, and to the val- 
wey of the accrued depreciation there- 
on). 

[a] Duty of building and keeping 
in repair bridges across highways 
which was imposed on the railroad 
company by its charter devolves upon 
a new corporation which purchased 
the franchises and property of the old 
corporation at a sale under a decree 
of foreclosure and which organized it- 
self under N. Y. Revision p 916 § 56. 
New York, etc., R. Co. v. State; 50 N. 
J. L. 308, 13 Al [aff 53. N. J. L. 244, 
23 A 168]; Montclair Tp. v. New York, 
ete., R. Co., 45 N. J. Eq. 436,18 A 242. 

[b] Railway company is bound to 
construct its road to and from sever- 
al points named in its charter, and, 
when built, to run its trains over its 
_ entire line, in such a manner as to 

afford reasonable facilities for the 
prompt and efficient transaction of 
such. legitimate business as may be 
offered to it on any and every part of 
its road; and this obligation is equal- 
ly binding on its successors. No part 
of the road can be abandoned without 
rendering its franchises liable to for- 
feiture. Peo. v. Louisville, ete, R. 
Co., 120 Ill. 48, 10 NE 657. 

Right to discontinue operation see 
infra text and notes 65-68 

62. State v. Iowa Cent. R. Co., 83 
Iowa 720, 50 NW 280. 


63. State v. Iowa Cent. R. Co., su- 
pra. 

64. Chartiers R. Co. v. Hodgens, 85 
Pa. 501. 

65. See infra §§ 882-885. 

66. Bullock v. Fiorida, 254 U. S. 


513, 521, 41 SCt 193, 65 L. ed. 380. [aff 
78 Fla. 321, 82S 866, 8 ALR 232, 83 


quire all such right as the mortgagor 
had to stop operations, 
words were used in the decree, and, 
whatever the words, would get no 
more.” Bullock v. Florida, supra. 

67. State v. Jack, 145 Fed. 281, 76 
CCA 165 [aff 113 Fed. 823]. 

68. See statutory provisions. 

[a] In Iowa (1) purchasers of a 
railroad, on foreclosure sale or their 
vendees, cannot abandon and disman- 
tle the road without compliance with 
Code (1897) §§ 2092, 2096, since what 
they purchased was all of the prop- 
erty and equipment, and, before the 
road could be abandoned or disman- 
tled, permission must be obtained and 
certain claims ascertained and deter- 
mined. State v. Beaton, 228 NW 111. 
(2) A railroad decreed to be sold as 
an entirety on foreclosure, despite a 
void order of the judge in vacation 
that the purchaser might discontinue 
operation, could not be removed oth- 
erwise than as authorized by the code. 
State v. Beaton, 196 Iowa 216, 178 NW 
1, 180 NW 166. (3) The state and 
other parties interested were not re- 
quired to assume that purchasers of 
a railroad at foreclosure sale would 
proceed contrary to law and discon- 
tinue operation and dismantle -the 
road, so that, by failing to complain 
until informed that the purchasers 
were proceeding to discontinue and 
dismantle in violation of Code §&§ 
2092-2658, they did not lose their 
rights. State v. Beaton, 190 Iowa 216, 
178 NW 1, 180 NW 166. (4) Donors 
to the road could enforce claims 
against purchasers at foreclosure out 
of the dismantled property and could 
resort to a bond given, if property 
seized proved inadequate. State v. 
Beaton, 209 Iowa 1139, 217 NW 255. 
(5) If any taxes were received from 
townships by a railroad to aid in con- 
structing its road, the purchasers on 
foreclosure cannot remove the road 
without resort to the procedure pre- 
seribed by the code. State v. Beaton, 
190 Iowa 216, 178 NW 1, 180 NW 166. 

69. International, etc., R. Co. v. 
Anderson County, 246 U. S. 424, 38 SCt 
370, 62 L. ed. 807 [aff (Tex. Civ. A.) 
170 SW 305]; International, etc., R. 
Co. v. Anderson County, 106 Tex. 60, 
156 SW 499 [aff (Civ. A.) 150 SW 


239). 

International, ete., R. Co. v. 
Anderson County, 246 1 26 S. 424, 38 SCt 
370, 62 L. ed. 807 [aff (Tex. Civ. A.) 
174 SW 305]. 

71. Ill.—Peo. v. Louisville, etc., R. 
Co., 120 Ill. 48, 10 NE 657. 
Kan.—Hukle v. Atchison, etc., R. 


N. J.—Perkins v. Public Paes R. 
Co., 87 N. J. Eq. 134, 99 A 387 
whatever Pex.—International, etc., R: Co. v. 


Anderson County, 106 Tex. 60, 156 SW 
499 [aff (Civ. A.) 150 SW 239]; Gulf, 
etce., R. Co. v. Newell, 73 Tex. 334, 11 
SW 342, 15 AmSR 788. 

Wis.—Menasha v. Milwaukee, 
R. Co., 52 Wis. 414, 9 NW 396. 

[a] Rule applied.—A person who 
granted a right of way to a railway in 
consideration of its agreeing to carry 
him and members of his family over 
its line for life lost his rights under 
the contract when the railway was 
sold out under foreclosure proceed- 
ings. Perkins v. Publie Serv. R. Co., 
87 N. J. Eq. 134, 99 A 387. 

[b] Contract with county making 
a subscription or donation in aid of a 
railroad in consideration of its per- 
forming. certain conditions is merely a 
personal undertaking and not a cove- 
nant running with the land, and hence 
is not binding on the purchaser of the 
road under foreclosure. Peo. v. Louis- 
pepe ete., R. Co., 120 Ill. 48, 10 NE 

Traffic contracts see infra text and 
note /79. 

72. Gulf, etc., R. Co. v. Newell, 73 
Tex. 334, 11 SW 342, 15 AmSR 788. 

73. U. S.—Hoard v. Chesapeake, 
ea eee Co., 123 Ul S. 22258 °SCHit45 30 

e 

Ind. ipo rien v. Indianapolis, etc., R. 
Co., Wils. 88. 

Towa.—Hunter v. Burlington, etc., 
R. Co., 84 Iowa 605, 51 NW 64 


ete., 


Kan.—Hukle v. Atchison, éte., 
Co.5 ye: Kan. 251, 80 P 608. ; 
No UY Peo! v: Rome, etc., R. Co., 


103).N. ¥-95)°8 NE 369; Port Jervis 
ay Erie R. Co., 59 Misc. 623, 111 NYS 


S. C—Hammond vy. Port Royal, etc., 
RU COe sos Sa Ow Oe 

Tex.—Kansas City, Setesa Ra. Colwwe 
Cole, (Civ. A.) 145 SW 1094. ‘ 

Va.—Sherwood v. Atlantic, ete., R. 
Co., 94 Va. 291, 26 SE 943. 

W. Va.—Brown v. Western Mary- 
land R. Co., 82 W. Va. 511, 96 SE 799. 

Wis.—Menasha v. Milwaukee, etc., 
R. Co., 52 Wis. 414, 9 NW 396. 

{a] Removal of switch.—Where 
plaintiff and others living near a rail- 
road constructed a grade and fur- 
nished crossties for a switch for 
neighborhood convenience, under a 
contract with the company that the 
switch should remain permanently, 
and the road and franchises of the 
contracting company were. subse- 
quently sold under a decree of fore- 
closure and purchased by defendant, 
defendant could remove the switch 
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wise bind, the property and franchises purchased,*# 
and except where the purchaser either expressly or 
by necessary impheation adopts or assumes the con- 
tract previously made with the mortgagor compa- 
ny,’* or liability, thereon is provided for in the de- 
eree,’® or created by statute;‘? or unless the ¢on- 
tract is one running with the land and which would 
have passed under a deed of the road.*® 

Traffic contracts with other railroad companies do 


unless it assumed the original con- 
tract in accordance with the provi- 
sions of Act March 3, 1865 § 3. Smith 
v. Indianapolis, ete. R. Co., Wils. 
(Ind.) 88. 

74. Kan.—Hukle v. Atchison, etc., 
R. Co., 71 Kan. 251, 80 P 603,'6 Ann 
Cas 83. 

N. Y.—Peo. v. Rome, ete., R. Co., 
103 Ni, Y.°95, 8 NB 369. 

Tex.—International, etc., R. Co. v. 
Anderson County, 106 Tex. 60, 156 SW 
499 [aff (Civ. A.) 150 SW 239]. 

Va.—Sherwood v. Atlantic, etc., R. 
Co., 94 Va. 291,°26 SE 943. 

Wis.—Menasha v. Milwaukee, etc., 
R. Co., 52 Wis. 414, 9 NW 396. 

75. .U..S.—Detroit) ete. R. Co.) v. 
Detroit, etc., R. Co. 6 F. (2d) 845 
[rev 290 Fed. 549]; Tennessee v. Quin- 
tard, 80 Fed. 829, 26 CCA 165. 

Ind.—Smith vy. Indianapolis, etc., R. 
Co., Wils. 88. r 

Kan.—Hukle v. Atchison, ete, R. 
€o,, TW) Kan: 2515/80 'P 603. 

N. Y.—Port Jervis v. Brie R. Co., 59 
Misc. 628, 111 NYS 851. 

Oh.—Western Union Tel. Co. v. At- 
lantic; .etc:,) Tel. Co.,. 7 Oh. Decy (Re- 
print) 163, 1 CincLBul 201, 7 Oh. Dec. 
(Reprint) 284, 2 CincLBul 74. 

S. C.—South Carolina R. Co. v. 
Wilmington, etc., R. Co., 7 S. C. 410. 

[a] Illustrations. — (1) Thus, 
where, after a master’s sale of a rail- 
road, but before confirmation thereof, 
a third party intervenes asserting a 
right to have the railroad in the hands 
of the purchaser bound by a traffic 
agreement made with the receiver be- 
fore the sale and the purchaser does 
not then ask to be relieved from his 
bid but submits to a decree confirming 
the sale and reserving the rights of 
the intervener for future determina- 
tion, this amounts to an election by 
the purchaser to take the property 
burdened with the contract if the same 
shall be upheld by the courts. Ten- 
essee v. Quintard, 80 Fed. 829, 26 CCA 
165. (2) So, where a railroad com- 
pany and a telegraph company agree 
to construct a line of telegraph on the 
former’s road, and afterward the road 
is sold, under a foreclosure to which 
the telegraph company is not a party, 
to a new company having notice of 
such agreement, and the new com- 
pany continues for several years to 
enjoy performance by the telegraph 
company, which expends large sums 
on the faith that the agreement has 
been adopted, such agreement is bind- 
ing on. the new company, although it 
may not run with the land and al- 
though the mortgage on which the 
foreclosure was made was prior to the 


agreement. Western Union Tel. Co. 
v. Atlantic, etc., Tel. Co., 7 Oh. Dec. 
(Reprint) 163, 1 CincLBul 201, 7 Oh. 


Dec. (Reprint) 284, 2 CincLBul 74. 
(3) Where a railroad company built 
on its right of way a switch for a 
patron who paid the cost and took pos- 
session under an agreement that if 
the railroad company or its successors 
desired to have possession of the 
switch he should be repaid the cost, 
and the property was sold on fore- 
closure by the federal court to which 
the occupant of the switch was not 
a party, and the receiver in possession 
pending foreclosure respected the oc- 
cupant’s exclusive claim, such occu- 
pant can recover the cost for con- 
structing the switch from the com- 
pany taking possession on foreclosure. 
Kansas City, etc., R. Co. v. Frohwerk, 
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68 Kan. 292, 74P 1124 (4) So, where 
an agreement was made between 
plaintiff and a receiver of a railroad 
whereby under certain conditions 
plaintiff was to have a lien on the 
road, and this agreement was consent- 
ed to by the representatives of a pur- 
chasing committee appointed by the 
road, and such committee had notice 
of this fact and the conditions were 
fulfilled and plaintiff's lien estab- 
lished, and the road was bought at 
foreclosure by the committee for its 
principal, purchasers of the road, the 
latter were not purchasers for value 
without notice, and took the property 
subject to plaintiff’s lien. Vilas v. 
Page, 106 N. Y. 439, 13 NE 743. 

[b] Acts not constituting adoption 
of contract.—The mere fact that pur- 
chasers continued to receive coal un- 
der a contract with the mortgagor 
company until notified by the coal 
company that the contracts would be 
renewed at the expiration of a year, 
of which renewal clause the purchaser 
was ignorant, does not constitute an 
adoption by the purchasers of such 
clause. Sloss Iron, etc., Co. v. South 
Carolina, etc., R. Co., 85 Fed. 133, 29 


CCA 50. 

76. Amsden v. Dubuque, ete. R. 
Co., 13 Iowa 132; Hukle v. Atchison, 
étc.,. Ri Cox. (7 Kani 252 s0eP 16035 
Port Jervis. v. Brie R. Co., 59 Misc. 
623, 111 NYS 851; Brown v. Western 
amend R. Co., 82 W. Va. 511, 96 SE 

Vin Masong City.) Cle, men COmn ava 
Union Pac. R. Co., 124 Fed. 409 [aff 
128 Fed. 230, 64 CCA 348]; Hukle v. 
Atchison, ete., R. Co., 71 Kan. 251, 80 
P 603; International-Great Northern 
R. Co, v. Texas Co., (Tex. Civ. A.) 280 
SW 282 [certiorari dism 273 U. S. 702 
mem, 47 SCt 96 mem, 71 L. ed. 884 


Tllustration.—Under Rev. Civ. 
St. (1911) arts 6423, 6425, where a 
railrcead company contracted in con- 
sideration of a bond issue by a county 
to maintain its general offices, round- 
houses, shops, etc., in that county, the 
observance of such contract was a 
condition of its right to continue to 
exercise its franchise rights and was 
binding on a subsequent purchaser of 
the railroad company’s property at a 
judicial sale. International, etc., R. 
Co. v. Anderson County, 106 Tex. 60, 
156 SW 499 [aff (Civ. A.) 150 SW 


239]. 
78. Lake Erie, etc., R. Co. v. Priest, 
1342 Ind)) 4139 31 NEO U7 Midland ik: 


Co. v. Fisher, 125 Ind. 19, 24 NE 756, 
21 AmSR 189, 8 LRA 604; Munro v. 
Syracuse, etc., R. Co., 200 N. Y..224, 
93 NE 516, 21 AnnCas 594 [rev 128 
App. Div. 388, 112 NYS 938 (which 
held that the contract in question was 
a personal obligation)]; Rome, etc., 
R. Co. v. Ontario Southern R. Co., 16 
Eun, |GNi_ ¥.)ie445;) Missouri sete; sR: 
Co. v. State, (Tex. Civ. A.) 275 SW 
673 [certiorari granted 271 U. S. 653 
mem, 46 SCt 82, 70 L. ed. 1134 mem]. 
79. Des Moines, etc., R. Co. v. Wa- 
bash sete. ke Conelsd Osseo Op LOPSet 
753, 34 L. ed. 248; Detroit, etc., R. Co. 
v. Detroit, etc., R. Co., 6. F. (2d) 845 
[rev 290 Fed. 549]; Kansas City Ter- 
minal R. Co. v. Central Union Trust 
Co., 294 Fed. 32 [certiorari den 264 
U. S. 588 mem, 44 SCt 402 mem, 68 
L. ed. 863 mem]; Cincinnati, etc., R. 
Co. v. Cincinnati, etc., R..Co., 9 OhS& 
CP 493, 6 OHNP 427. 
80.) “Cincinnati, etc SR ee COnm ave 
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not run with the land or create a lien on the prop- 
erty, and hence are not binding on the purchaser at 
foreclosure sale.*® 

Provisions in decree for disclaimer. 
of foreclosure and sale may expressly provide that 
the purchaser may be at liberty to adopt or disclaim 
certain agreements made by the mortgagor compa- 


The decree 


“Rights of purchaser. Where a decree on foreclo- 


Indianapolis Union R. Co., 279 Fed. 
356 [certiorari den 258 U. S. 629 mem, 
42 SCt 462 mem, 66 L. ed. 800 mem, 
and rev on other grounds 270 U. S. 
107, 46 SCt 221, 70 L. ed. 489]; Farm- 
ers’ L. & T. Co. v. Chicago, etc., R. Co., 
44 Fed. 653; Chicago, etc., R. Co. v. 
Towle, 10 Ind. A.. 540, 37 NE 358; 
Wichita Union Terminal R. Co. v. 
Kansas City, etce.,. R. Co. 105 Kan. 
262, 182 P 535; Munro v. Syracuse, 
etc. Ra Conl28. Apps Diviioosee lake 
NYS 9388 [rev on another ground 200 
N. Y. 224, 93 NE 516, 21 AnnCas 594]. 

[a] Extent of right of election.— 
(1) A contract between a depot and 
belt line company and a number of 
railroad companies using its facilities. 
provided for payment by each rail- 
road company of its proportion of a 
fixed rental. Two of the companies 
consolidated and for thirteen years 
paid two shares of the rental. The 
consolidated company’s property was 
sold on foreclosure, under a decree in- 
cluding the contract in the assets. 
sold, and giving the purchaser a right 
of election as to assuming the con- 
solidated company’s contracts. It 
was held that the purchaser had the 
option only of adopting or rejecting 
the contract in toto, and had no right 
to adopt it so far as signed by one 
of the constituents of the consolidat- 
ed company, and reject it so far as 
rights were conferred by the signa- 
ture of the other constituent company, 
for the purpose of avoiding payment 
of more than one share of the rent. 
Cincinnati, etc., R. Co. v. Indianapolis: 
Union R. Co., 279 Fed. 356 [certiorari 
den 258 U. S. 629 mem, 42 SCt 462 
mem, 66 L. ed. 800 mem, and rev on 
other grounds 270 U. S. 107, 46 SCt 
221, 70 L. ed. 489]. (2) Where rail- 
roads entering a city from different 
directions and parties to a contract 
for the use of a depot and belt line 
company’s facilities consolidated, and 
received no less favorable treatment 
than was accorded to the successors. 
of other parties, and were not refused 
permission to extend their service in 
the same way as other railroads, a 
purchaser of their property on fore- 
closure of the consolidated company’s 
mortgage by a decree permitting an 
election as to assuming such contract 
was not entitled to assume it only in 
part to escape liability for part of the 
rental because other railroads extend- 
ing in both directions were required to 
pay but one rental or because of the 
small amount of business transacted 
and earnings made by it. Cincinnati, 
ete., R. Co. v. Indianapolis Union R. 
Co., Supra. 

[b] Effect of election.—(1) Under 
a foreclosure decree giving defendant 
purchasing property of a railway 
company an option for six months of 
adopting or repudiating the company’s. 
executory contracts, including a ter- 
minal operating contract, defendant 
was entitled to time to consider and 
determine its future arrangements, 
but, after adopting a policy within 
that time as to a terminal operating 
agreement, it could not thereafter 
abandon it. Wichita Union Terminal 
R.. Co: wv. Kansas City, | etc.) oR. 1Co:, 
105 Kan. .262,.182->P 535. (2) —=Where 
defendant railroad, under a foreclos- 
ure decree, acquired the rights of a 
railway in an operating agreement, 
but was not bound thereby unless it 
so elected within a certain time, and 
assumed operating rights of the rail- 


Se eee ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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§§ 799-800] , 


sure contemplates that the interest of the mortgagee, 
the receiver, and the mortgagor company shall pass 
to the purchaser, and transfers are executed accord- 
ingly, the rights of the mortgagor under a contract 
with a telegraph company for the maintenance of a 
telegraph line on the railroad right of way are en- 


forceable by the purchaser.®?! 


[§ 800] e. Right of Way and Other Interests in 
Land. The purchaser acquires all right, title, and 
interest of the mortgagor company in and to the rail- 
road property covered by the description contained 
in the mortgage and decree of sale.8? 
road company’s interest in the right of way will 
pass to a purchaser under a foreclosure of a mort- 

' gage embracing all of the company’s right in the 
property,®* as does also all other property, rights, . 
and franchises covered by the foreclosed mortgage 
and adapted to the purchaser’s use and substantial- 


way, an assessment by a terminal 
company, and a share of interest on 
the terminal company’s bonded debt, 
and accepted part of the terminal 
company’s revenues, it could not 
thereafter withdraw from the operat- 
ing agreement. Wichita Union Ter- 
minal R. Co. v. Kansas City, etc., R. 
Co., supra. (3) Where a purchaser, 
pursuant to a decree authorizing him 
to elect whether to accept or reject 
any existing interest in a contract af- 
fecting the property purchased, elect- 
ed to accept a contract relating to 
depot facilities in part, his right to 
rescind thereafter was not lost by de- 
lay before final decision of the su- 
preme court that the election operated 
So as to accept the contract in full, 
litigation in respect thereto having 
been prosecuted without undue delay, 
and no prejudice being suffered on ac- 
count of delay during such period. 
Cincinnati, etc., R. Co. v. Indianapolis 
Union R. Co:, 36 F. (2d) 323. (4) De- 
lay of the purchaser to rescind the 
election to assume the contract did 
not, under the circumstances, defeat 
the right to rescind by reason of a 
mistake of law in the election to as- 
Sume the contract, particularly in 
view of the fact that all the parties 
were aware at all times of the ex- 
tremely burdensome character of the 
existing contract and of the purchas- 
er’s intention at all times in some 
way to relieve itself of that burden, 
and that delay was not likely to cause, 
and did not in fact cause, substantial 
prejudice. Cincinnati, etc., RICO: 
Indianapolis Union R. Co., supra. 

81. Detroit, etc., R. Co. v. Western 
Union Tel. Co., 200 Mich. 2, 166 NW 
494 [certiorari den 247 U. S. 517 mem, 
38 SCt 581 mem, 62 L. ed. 1245 mem]. 

82. New Orleans, etc., R. Co. v. 
Delamore, 114 U. S. 501, 5 SCt 1009, 29 
L. ed. 244; Western Pennsylvania R. 
Co. v. Johnston, 59 Pa. 290; McLe- 
more vy. Charleston, ete, R. Co., 111 
Tenn. 639, 69 SW 338; Everett v. 
Galveston, etc., R. Co., 28 Tex. Civ. A. 
528, 67 SW 453. 

[a] Grant by municipal corpora- 
tion of right of way through certain 
streets of the municipality, with the 
right to construct its railroad thereon 
and occupy them in its use, is a fran- 
chise which may be mortgaged and 
pass to the purchaser at a sale under 
foreclosure of the mortgage. New 
Orleans, etc., R. Co. v. Delamore, 114 
U.S. 501,.5 SCt 1009; 29 L. ed. 244. 

[b] Fee.—Where a tract of land, 
through which a railroad right of way 
runs, has been sold in a judicial pro- 
eeeding foreclosing a mortgage, in 
which proceeding no reference is made 
to,the right of way, and no reserva- 
tion of the fee ‘therein is made, the 
fee passes to the purchaser. McLe- 
more v. Charleston, ete., R. Co., 111 
Tenn. 639, 69 SW 338. 

Estate or interest acquired by pur- 
chasers under foreclosures generally 
see Mortgages §§ 1890-1904. 
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ly described in the deed of conveyance.** 
purchaser takes no greater rights in the property 
than those held by the mortgagor.®°. 
title to land which had been purchased by the rail- 
road company without power to do so, although the 
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But the 


He takes no 


e 86 


mortgage covered all its property, franchises, ete. ; 


or to land previously conveyed by the mortgagor by 


Thus a rail- 


sale.28 


83. Ind.—Harshbarger v. Midland 
R. Co., 181 Ind. 177, 27 NE 352, 30 NE 
10838 (holding that, where a railroad 
company’s road is sold on for eclosure, 
there is no abandonment of the rights 
acquired by the old company over the 
land on which the roadbed is made, 
and the purchaser takes possession by 
virtue of its purchase as successor to 
its rights); Columbus, etc., R. Co. v. 
Braden, 110 Ind. 558, 11 NE 357. 

N. C.— Barker v. Southern R. Co., 
137 N. C. 214, 49 SE 115 (construing 
L. [1854- 1855] ec 229 § 11). 

Oh.—Pittsburg, etc., R. Co. v. Bos- 
worth, 46 Oh. St. 81, 18 NE 5338, 2 
BRAS 99L fattaL Ohh Cir. CCl. q09.elKOh. 
Cir. Dec. 42]; Junction R. Co. v. Rug- 
gles nu@hy Sty. 

S. D.—Crouch v. Dakota, etc., R. 
Co., 18 S. D. 540, 101 NW 722 [app 
dism 203 U. S. 582 mem, 27 SCt 780 
mem, 51 L. ed. 327 mem]. 

Tex.—Denison, etc., R. Co. v. St. 
Louis, etc., R. Co., 96 Tex. 233, 72 SW 
ae1l. [aff 30 Tex. Civ. A. 474, 72 SW 

[a] Road on street.—(1) Where a 
railroad obtains from a municipal 
corporation its unconditional consent 
to the construction of a railroad on 
one of its streets, a purchaser at fore- 
closure sale of all the property, rights, 
and franchises of the railroad ac- 
quires its rights to the use of the 
whole street including the part over 
which no road had been actually con- 
structed, and it can exercise such 
right without further consent from 
the city (Denison. etc., R. Co. v. St. 
Louis South Western R. Co., 96 Tex. 

233, .72 SW. 161. [aff 30 Tex. Civ. A. 
474. 72 SW 201]), (2) and the fact 
that the charter of the purchasing 
company confers on it power to oc- 
cupy the streets of the city in ques- 
tion for right of way purposes, sub- 
ject to the condition precedent that 
it obtain the city’s consent, does not 
require it to surrender the right of 
way which it has acquired by its pur- 
chase and reacquire the same by the 
exercise of its charter powers (Deni- 
son, ete, R. Co. v. St. Louis South 
Western R. Co., supra). 

84. U. S.—Pacific Impr. Co. v. 
Chattanooga Southern R. Co., 179 Fed. 
238; Jack v. Williams, 106 "Wed. 259. 

Mich.—Pere Marquette R. Co. v. 
Graham, 136 Mich. 444, 99 NW 408. 

Nebr.—Union Pac. R. Co. v. Lincoln, 
97 Nebr. 198, 149 NW 419. 

S. D.—Crouch v. Dakota, etc. R. 
Co., 18 S. D. 540, 101 NW 722 [app 
dism 203 U. S. 582 mem, 27 SCt 780 
mem, 51 L. ed. 327 mem]. 

Tex,—Continental SupplyaiCo.) ww. 
Missouri, etc., R. Co., (Commn. A.) 
268 SW 444 [aff (Civ. A.) 250 SW 
1095, and reh den (Commn. A.) 269 
Sw 1040]. 

[a] Illustration.—A master com- 
missioner’s deed to railroad property, 
executed under a decree in a fore- 
closure suit, conveys to the purchaser 


Basements, reservations, 
purehaser takes the property subject to easements 
in the adjoining landowners,®® or in other railroad 
companies,®°® and subject to any other reservations, 


deed in which the trustee in the mortgage joined.*? 
And the sale of a railroad under a mortgage before 
the damages of the landowner are paid or secured. 
will not divest the right of such landowner to re- 
cover compensation for the occupancy of his land 
from the purchaser of the railroad at the mortgage 


1 


and restrictions. The 


the rights acquired by the original 
owner under a city ordinance author- 
izing it to construct its tracks in a 
street. Union Pac. R. Co, v. Lincoln, 
97 Nebr. 198, 149 NW 419. 

[b] Sufficiency of deed.—(1) Deed 
held insufficient because of defective 
description. Continental Supply Co. 
v. Missouri, etc., R. Co., (Tex. Commn. 
A.) 268 SW 444 [aff (Civ. A.) 250 SW 
1095, and reh den (Commn. A.) 269 
SWw 1040]. (2) A commissioners’ 
deed, describing property conveyed on 
foreclosure of mortgages as the main 
line of a named railway, beginning in 
a named town in a specified county 
and extending through stated coun- 
ties to a point on the north boundary 
of the state, was held sufficient to 
render admissible oral evidence of ex- 
trinsic facts in aid thereof, and vest 


title in the grantees. Continental 
Supply Co. v. Missouri, etc., R. Co., 
supra. : 

85. Syracuse Solar’ Salt Co. v. 


Rome, etc., R. Co., 67 Hun 153, 22 NYS 
321; Orth v. Gregory, 98 Okl. 229, 
223 P 385; Missouri, etc., Covave 


R. 
| State, (Tex. Civ. A.) 275 SW 673 [cer- 


tiorari granted 271 U. S. 653 mem, 46 
SCt 82, 70 L. ed. 1134 mem]. 

[a] Title to fee in street.—The 
mere fact that the map of a railroad 
filed with a mortgage executed by it 
shows its tracks laid in a street does 
not justify a purchaser at foreclosure 
in believing that he acquires title to 
the fee in the street, the record title 
to which is in the abutting owner, 
with nothing to show that it had ever 
been divested by condemnation pro- 
ceedings or by a license authorizing 
the construction of the road. Syra- 
cuse. Solar Salt Co. v. Rome, ete., R. 
Co., 67 Hun 153, 22 NYS 321. 

86. Youngman v. Elmira, Ey 
Co., 65' Pa. 278. 

87. Brackett v. McClure, 24 Colo. 
Al 524, 1353 Pet110% 

88. Western Pennsylvania R. Co. 
v., Johnston, 59 Pa. 290. 

89. Hunter v. Burlington, ete., R. 
Co., 84 Towa 605, 51 NW 64 

[a] Habitual use of passway un- 
der a railroad, stipulated for in the 
oral grant of the right of way, is suf- 
ficient to charge the purchaser of the 
road with knowledge of the grantor’s 
rights therein. Swan v. Burlington, 
Otc, COmsha ee 650, 34 NW 457. 

90. Union Pace. R. Co. v. Mason 
ity, cte RCo. Io. Oa Ss 1601260 SCe 
U5 Oh "ed. 134 [aff 128 Fed. 230, 64 
CCA 348]; Joy v. St. Louis, 138) Wi 
S. 1, 11 SCt 243, 34 L. ed. 843 [aff 29 
Fed. 546]. 

[a] Covenant 


ete., 


to permit other 


‘railroad companies to use right of 


way is binding on a subsequent pur- 
chaser with notice, particularly 
where such covenant is a link in the 
chain of title between the mortgagee 
and such purchaser. Joy v. St. Louis, 
138 U. S. 1, 11 SCt 243, 34 L. ed. 843 
{aff 29 Fed. 546]. 
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conditions, or restrictions imposed by the instrument 
which the mortgagor’s title vested.®? 
easement over another’s land continues as such only 


under 


after a foreclosure sale.°? 
[§ 801] f. Leases. 


91. New York, etc., R. Co. v. Stan- 
ley, 35 N. J. Eq. 283; Walker v. Mar- 
eellus, ete., R. Co., 179 App. Div. 313, 
166 NYS 354 [aff 226 N. Y. 347, 123 
NYS 736]; Everett v. Galveston, etc., 
R. Co., 28 Tex. Civ. A. 528, 67 SW 453 
(where the mortgage excepted land 
which was never occupied by the 
right of way or roadbed or used by 
the company). 

$2. Chesapeake, etc., R. Co. v. Wil- 


liams Slate Co., 143 Va. 722,129 SE 499. ; 


93. St. Joseph Union Depot Co. v. 
Chicago, etc., R. Co.,- 89 Fed. 648, 32 
CCA 284 [certiorari den 172 U. S. 649 
mem, 19 SCt 883 mem, 43 L. ed. 1184 
mem]; St. outs, ete, R.. Co. v. Hast 
St. Louis, et R. Co; 739) TI A354 
{aff 139 Tl. 401, 98 NE 1088]. 

[a] Rule applied.— (1) Where a 
corporation purchasing a_ railroad 
sold on foreclosure continues to use 
depot facilities, the right to which 
was acquired by the mortgagor by a 
contract made after the execution of 
the mortgage, claiming that it suc- 
eeeded to such right by its purchase, 
it is bound by the contract of its 
predecessor for the payment of rent. 
St. Joseph Union Depot Co. v. Chi- 
cago, etc., R. Co., 89 Fed. 648, 32 CCA 
284 [certiorari den 172 U. S. 649 mem, 
19 SCt 883 mem, 43 L. ed. 1184 mem]. 
(2) Where a railroad company mort- 
gaged its property, and subsequently 
by lease was permitted to maintain 
its tracks across those of another, 
and the former road was sold under 
foreclosure and the purchaser con- 
veyed the property to one who leased 
it to another, the terms of the former 
lease were binding on the last lessee 
even after the original term had ex- 
pired without a renewal being made, 
where such lessee remained in pos- 


session. Louisville, ete., R. Co. v. 
Illinois Cent. R. Co., 174’ Ill. 448, 51 
NE 824. 

[b] Assumpsit.—The purchaser of 


a railroad at foreclosure is liable 
in assumpsit for the use and occupa- 
tion of a line of which the company 
had a lease. Jacksonville, etc., R. 
Co. v. Louisville, ete., R. Co., 150 Ill. 
480, 37 NE 924 [aff 47 Ill. A. 414]. 


94. Jacksonville, ete., R. Co. v. 
Louisville, ete., R. Co., supra. 

95. Frank v. New York, etc., R. 
Go., 122 N. Y. 197, 25 NE 332 [mod 7 
NYSt 814]. 

96. Frank v. New York, etc. R. 
Co., supra. : 

OF armersw Laeou Ta CONNEC hi= 


cago, etc., R. Co., 44 Fed. 653. 

fa] Waiver of right to disclaim. 
—Farmers’ L. & T. Co. v. Chicago, 
ete., R. Co., 44 Fed. 653. 

98. U. S—McKittrick v. Arkansas 
Cent. RCo, 152 U.'S. 473, 14 SCt 661, 
38 L. ed. 518. 

Ark.—Kansas City Southern R. Co. 
v. King, 74 Ark. 366, 85 SW 1131. 

Ga.—Seaboard Air-Line R. Co. 
Knickerbocker Trust Co., 125 Ga. 463, 
54 SE 138. 

Ill.— Bruffett v. Great Western R. 


Where a purchaser under 
foreclosure of the property, rights, and franchises 
of a railroad company which had leased a certain 
line or a part thereof from another company enters 
into possession and operates the leased road, such 
purchaser is bound by the terms of the lease with 
the mortgagor company so long as it remains in pos- 
session and use thereof,®? although there has been 
no formal assignment of the lease,®* and although 
the leased line is not included in the property pur-_ 
chased, as in such ease, if the purchaser enters in- 
to possession and operates it, he must be regarded 
as an assignee of the lease and liable for the rents 
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which the original lessee had agreed to pay,°° except 
in so far as the lease has been modified by an agree- 
ment between the lessor and the lessee.°® 


The pur- 


chaser, however, may abandon or disclaim a lease 


Mortgages. 
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Ind.—Midland R. Co. v. Fisher, 125 
Ind. 19, 24 NE 756, 21 AmSR 189, 8 
LRA 604; Lake Erie, etc., R. Co. v. 
Griffin, 92 Ind. 487. 

Iowa.—Brockert v. Iowa Cent. R. 
Co., 93 Iowa 132, 61 NW 405. 
. La.—Bell v. Chicago, ete., R. Co., 
34 La. Ann. 785. 

Mich.—Cook v. Dewalt ete: axa COs 
43 Mich. 349, 5 NW 39 

Nebr.—Lincoln EDs - Kansas City, 
ete., R. Co., 77 Nebr. 79, 108 NW 140. 

N. Y.—Male Via Atchison, ete, RCo, 
Feels Y. 158, 129 NE 458, 15 ALR 

S. D.—Crouch v. Dakota, ete, R. 
Co., 18 S. D. 540, 101 NW 722 fapp 
dism 203 U. S. 582 mem, 27 SCt 780 
mem, 51 L. ed. 327 mem]. 

Tex.—International-Great North- 
ern R. Co. v. Oehler, (Civ. A.) 262 SW 
785; International, etc., R. Co. v. An- 
derson County, (Civ. A.) 150 SW 239 
{aff 106 Tex. 60, 156 SW 499]. 

Wis.-—Gilman v. Sheboygan, etce., R. 
Cos 3 Wiis; 3its Smith! vee Chieaeo, 
G&G ER COME SW ISaelty 

[a] Rule applied.—(1) A purchas- 
er at foreclosure sale of after-ac- 
quired property covered by the mort- 
gage cannot be affected by a judg- 
ment, obtained against the property 
after the recording of the mortgage. 
Bell v. Chicago, ete., R. Co.,° 34 La. 
Ann. 785. @) A railroad company 
does not, by purchasing a railroad on 
foreclosure and organizing and filing 
a statutory declaration in accordance 
with L. (1859) § 2373, become respon- 
sible for the prior unsecured debts of 
the foreclosed company. Cook v. De- 
troit, etc., R. Co., 43 Mich. 349, 5 NW 
390. (3) A judgment against a rail- 
road company for the value of land 
appropriated by it without payment 
is not a lien as against a subsequent 
purchaser at a foreclosure sale, ex- 
cept to the extent of the value of the 
portion of the land to which it aces 
ceeded on the purchase. Lang v. 
Choctaw, etc., R. Co., 198 Fed. 38, 117 
CCA 146 [certiorari den 227 U. S. 680, 
33 SCt 463, 57 L. ed. 701]. ; 

{b] In North Carolina the corpo- 
rate property of a North Carolina 
railroad company covered by a legal- 
ly authorized mortgage of all its 
franchises and property does not con- 
tinue liable for the debts of such com- 
pany, accruing after sale on foreclo- 
sure proceedings to a nonresident 
railroad company: authorized by its 
charter to make the purchase, because 
of the failure of the latter to exer- 
cise the privilege conferred by Code 
§§ 697, 698, 1936, 2005, of organizing 
a domestic corporation to operate the 
purchased property. Julian v. Cen- 
vial Trust Co., 193 U. S. 93, 24 SCt 399, 
48 L. ed. 629 [aff 115 Fed. 956, 53 
CCA 438]. 

99. Ill.—Bruffett v. Great Western 
Re C0725 SLs: 

Ind.—Lake rie, Ree 1 COL8 LY; 
Griffin, 92 Ind. 487. 


ete., 


made by the mortgagor company pending foreclosure 
proceedings, particularly where the terms of the de- 
cree give the purchaser such right.°* 

[§ 802] g. Indebtedness, 
A purchaser under foreclosure of the 
‘property and franchises’of a railroad company is 
not liable merely by reason of its succession, for the 
debts of the old company not secured by prior 
hens,°* unless such purchaser expressly or by nec- 
essary implication agrees to pay or assume the 
same,®® or unless such liability is ereated by stat- 
ute,? or unless it affirmatively appears that the cir- 
cumstances attending the creation of the new cor- 


Securities, Liens, and 


Kanyg—Hukle v. Atlantic, ete, R. 
CostL ‘an, 251, 80 P 603, 6 AnnCas 83. 

Mo. —Riffe v. Wabash R. Co., 200 
Mo. A. 397, 207 SW 78. 

N. Y.—Taylor v. Atlantic, ete., R. 
Cot, 57, \How.Pr 26: 

Tex, —Missouri, etce., R. Co. v. Lacy, 
13 Tex. Civ. A. 391, 35 SW 505; Hous- 
ton, etc., R. Co. v. Keller, 8 Tex. Civ. 
A. 537, 28 SW 724. 

Wis.—Pfeifer v. Sheboygan, 
R. Co., 18 Wis. 155, 86 AmD 751. 
[a] Purchase from receiver.—(1) 
Where the purchaser of railroad prop- 
erty from a receiver has assumed the 
obligations of the latter, a right of — 
action exists against ‘him in favor of 
those to whom the receiver was li- 
able. Hanlon v. Smith, 175 Fed. 192. 
(2) Claimant’s right to recover 
against the railroad property does not 
deprive it of the right to sue the pur- 
chaser personally. Hanlon v. Smith, 
supra. (3) The remedy of claimants 
against receivers of a railroad for in- 
juries sustained in the operation of 
the road by the receivers, by filing a 
transcript of judgments recovered 
against receivers in the suit in which 
the receivers were appointed, is not 
exclusive, and does not relieve the 
purchaser at the receiver’s sale of its 
personal obligation and agreement to 
pay such liabilities in accordance 
with the terms of the decree of sale, 

etc. Hanlon v. Smith, supra. 

1. Missouri-Kansas-Texas R. Go. 
vy. Mars, 278 U.S. 258, 49 SCt 108, 73 
L. ed. 316 [aff (Tex. Commn. A.) 298 
SW 271 (rev (OWN A.) 294 SW 941)]; 
Atchison, ete., R. Co. v. Young, 3 Ind. 
T. 60, 53 SW 481: Hukle v. Atchison, 
etc., Re Conan Kan, 2p 1a e8 Or ae 2008. 
See Southern R. Co. v. Bouknight, 70 
Fed. 442, 17 CCA 181, 30 LRA 823 
(holding that S. C. Gen. St. [1882] 8 
1528, providing that a judgment 
against a railroad company for per- 
sonal injuries shall be a lien as of the 
date of the injury superior to the 
lien of any mortgage to secure bonds, 
is binding on a purchaser at a fore- 
closure sale thereunder). 

{a] Validity of statute.—A state 
law subjecting property of a railroad 
after sale to any subsisting damage 
claims is not in conflict with the fed- 
eral Transportation Act. Missouri- 
Kansas-Texas R. Co. v. Mars, 278 U. 
S$. 2585) 49: SCti 103,073" Envedy 316 laff 
(Tex. Commn. A.) 298 SW 271 (rev 
(Civ. A.) 294 SW 941)]. 

{[b] Terms “servant” and “em- 
ployee” as used in a statute providing 
that in a foreclosure sale of a railroad 
the court granting the foreclosure de- 
cree Shall provide in such decree ox 
otherwise that the purchaser shall 
“fully pay all sums due and owing by 
such foreclosed railroad company to 
any servant or employe of such com- 
pany” do not include a secretary ‘of 
such railroad company. Wells v. 
Southern Minnesota R. Co., 1 Fed. 270, 
1 McCrary 18. 

{c] In Arkansas Kirby Dig. § 6587, 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


5 802] 


poration and its succession to the property and fran- 
chises of the mortgagor company are such as to 
warrant a finding that it is in reality a continuation 
of the old company,” or unless the purchaser’s lia- 
bility for the debts of the old company is provided 
for in the decree or order of sale,* in which case 
claimant must establish his claim in accordance with 
The mere fact that pur- 
‘chasers knew that certain judgments had been de- 
creed to be first lens on the property does not ren- 


the terms of the decree.* 


der a company organized by such 


providing that, where a corporation 
or individual purchases any railroad, 
the purchaser shall hold the same 
subject to all debts and obligations of 
the vendor, does not apply to a pur- 
chaser of a railroad at a foreclosure 
sale by a court commissioner, but 
such purchaser takes the property 
free from the debts and liabilities of 
the mortgagor, except such as are 
prior liens. Kansas City Southern R. 
Co. v. King, 74 Ark. 366, 85 SW 1131. 
2. Pfeifer v. Sheboygan, ete, R. 
Co., 18 Wis. 155, 86 AmD 751; Smith 
v. Chicago, ete., R. Co., 18 Wis. 17. 
3. U. S—Farmers’ L. & T. Co. v. 
SNe R. Co; T Wed. 537, 2 MeCrary 
Ark.—-Kansas City Southern R. Co. 
v. King, 74 Ark. 366, 85 SW 1131. 
Ill.—Brown v. Wabash R. Co., 96 
Tll. 297; White v. Chicago, ete., R. Co., 
196 Ill. A. 459; Wabash R. Co. v. Stew- 
art, 41 Ill. A. 640. 


Ind.—Sonken v. Gemmill, (A.) 151 
NE 355. 
Ind. .T:—Atchison, ete, R.. Co. v. 


Young, 3 Ind. T. 60, 53 SW 481. 
Kan.—Hukle y. Atchison, ete., R. 
Co., 71 Kan. 251, 80 P, 603; Atchison, 
etc., R. Co. v. Cunningham, 59 Kan. 
722,54 P 1055. 
Mo.—Riffe v. Wabash R. Co., 200 
Mo. A. 397, 207 SW 78. 
Tex.—International-Great Northern 
oe y. Oehler, (Civ. A.) 262 SW 
W. Va.—Brown v. Western Mary- 
Jand R. Co., 82 W. Va. 511, 96 SE 799. 
{a] Ilustrations.—(1) Where a 
decree for the sale of railroad prop- 
erty in a foreclosure suit contains an 


independent and unconditional provi- | 


sion that the sale shall be subject to 
all current liabilities of the receiver, 
the purchaser takes the property sub- 
ject to such conditions without regard 
to the question of priority between 
such liabilities and the liens under 
which the sale is made. Anderson v. 
Condict, 93 Fed. 349, 35 CCA 335, 94 
Fed. 716, 36 CCA 4387. (2) Where an 
order confirming a sale of railroad 
property under a plan of reorganiza- 
tion required the purchaser as a part 
of the purchase price to pay claims of 
ereditors of the receiver, any such 
ereditor is entitled to the benefit of 
such provision and may enforce the 
payment by a suit in equity against 
the purchaser of his assignee. Young, 
etc., Supply Co. v. Gulf, etc., R. Co., 5 
F. (2d) 421. ; 

[b] Power of court.—(1) It is a 
proper exercise of the chancery power 
of a court to surrender the property 
to the purchaser, retaining jurisdic- 
tion of the original case, and retain- 
ing the authority to enforce the pay- 
ment of the debts and liabilities in- 
curred by the court’s receiver in the 
operation of the road (Farmers’ L. & 
T. Co. v. Central R. Co., 17 Fed. 758, 
5 McCrary 521), (2) and, after the 
discharge of a railroad receiver ap- 
pointed by the court and a. delivery 
of the road to the purchaser at a 
foreclosure sale ordered by such court, 
such court has power to adjudicate 
a claim against the receiver and to 
enforce its payment against the pur- 
chaser of tke road according to the 
state law (Houston, etc., R. Co. v. 
Crawford, 88 Tex. 277, 31 SW 176, 53 
AmSR 752, 28 LRA 761). 

[c] Decree construed.—(1) The 
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ment.° 


company to op- 


amounts collected by the receiver of 
a railroad in excess of the rates fixed 
by an order of the state corporation 
commission pending an appeal were 
held chargeable, under the decree of 
foreclosure, against the property in 
the hands of the purchasers, not 
against the purchase money. U. S., 
ete., Trust Co. v. Kansas City, etc., R. 
Co., 240 Fed. 505. (2) The amount of 
excess rates collected by a railway 
before the appointment of a receiver 
pending an appeal from the commis- 
sion’s order were, under the decree 
of foreclosure, payable out of the pro- 
ceeds of the sale, not chargeable 
against the property in the hands of 
the purchaser. U. S., etc., Trust Co. 
v. Kansas City, etce., R. Co., supra. 

{d] Claim for overcharges held 
not a claim arising after decree with- 
in a provision thereof that the pur- 
chaser should not be required to pay 
any claim not presented unless it be 
a claim “which may arise’ after en- 
try of the decree. St. Louis, ete., R. 
Co. v. Spiller, 274 U. S. 304, 312, 47 
SCt 635, 71 L. ed. 1060 [mod 14 F. (2d) 
284 (rev 288 Fed. 612), and motion to 
amend judgment den 275 U. S. 156, 48 
SCt 96, 72 L. ed. 214]. 

[e] Liabilities covered by decree. 
—(1) Provisions in a railroad fore- 
closure decree and deed that the pur- 
chaser Shall pay all unpaid debts con- 
tracted by the receiver in the opera- 
tion of the road cover only personal 
obligations, and not unsecured debts 
of the mortgagor or former owner. 
Brown v. Western Maryland R. Co., 
82° W. Va. 511.96 SH 799: (2) The 
purchaser is not liable for. damages 
by a provision of the decree and deed 
whereby he assumed outstanding 
debts of the mortgagor company in- 
curred before the appointment of a 
receiver, which had been adjudged su- 
perior to such mortgage, where such 
‘claims have not been adjudged such 
priority. Brown v. Western Mary- 
land R. Co., supra. 

{f] Interest.—The purchaser of 
railroad property at foreclosure sale, 
subject to the payment of such claims 
for operating and maintenance ex- 
penses as should ultimately be award- 
ed priority over the mortgage debt, is 
liable for interest on such claims 
from the date of the sale. Moore v. 
Donahoo, 217 Fed. 177,133 CCA 171 
[certiorari den 235 U. S. 706, 35 SCt 
288, 59 L. ed. 434]. 

4. White v. Chicago, ete., R. Co., 
196 Ill. A. 459; Houston, etc., R. Co. 
v. Crawford, 88 Tex. 277, 31 SW 176, 
53 AmSR 752, 28 LRA 761. 

[a] Tllustration.—A purchaser 
under an order of court in a-receiver- 
ship can only be held liable for claims 
against the receiver according to the 
terms of such order; and where a 
railroad in the hands of a receiver 
acting under the direction of the fed- 
eral court is ordered to be sold and 
possession delivered to the purchaser 
subject to the payment of any claims 
against the receiver which should be 
established within a specified time, 
the purchaser will not be liable by 
virtue of such order alone to one who 
fails to have his claim so ascertained 
and allowed. Houston, etc., R. Co. v. 
Crawford, 88 Tex. 277, 31 SW 176, 53 
AmSR 1752, 28 LRA 761. 

5. Houston, etc., R. Co. v. Keller, 
8 Tex. Civ. A. 537, 28 SW 724. 


Liens and encumbrances. 
er, takes his title subject to all prior valid lens and 
encumbrances of which he had, or ought to have had, 
notice, and which are not cut off by the foreclosure 
proceedings,® such as a vendor’s lien for the unpaid 
purchase money,’ or a len in favor of the state for 
public aid granted,® particularly where the decree 
of foreclosure and sale so provides.°® 
eral rule the doctrine of caveat emptor as applied 
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erate the road liable for the amount of the judg- 


The purchaser, howey- 


And as a gen- 


6. U.S.—Compton v. Jesup, 167 U. 
Si Lelt SCt 795,42 Ta ed. 553) Atenia 
son, etc., R. Co. v. Osborn, 148 Fed. 
606, 78 CCA 878 [certiorari den 207 
U. S. 589 mem, 28 SCt 255 mem, 52 
L. ed. 353 mem]; Western Union Tel. 
Co. v. Burlington, etc., R. Co., 11 Fed. 
1, 3 McCrary 130: 

Ark.—Kansas City Southern R. Co. 
v. King, 74 Ark. 366, 85 SW 11381. 

Ind.—Thompson v. Hollingsworth, 
21 Ind. 475. 

N. Y.—Vilas v. Page, 106 N. Y. 439, 
13 NE 743. 

Tex.—San Antonio, ete., R. Co. v. 
Bowles, 88 Tex. 634, 32 SW 880; Rio 
Grande, etc., R. Co. v. Ortiz, 75 Tex. 
602, 12 SW 1129; International-Great 
Northern R. Co. v. Oehler, (Civ. A.) 
262 SW _ 785. 

[a] Enforcement of judgment.—A 
judgment on a claim against the re- 
ceiver of a railroad, having priority 
over mortgages under foreclosure of 
which a purchaser holds, may be en- 
forced against the purchaser by exe- 
cution. Trust Co. of America v. Nor- 
folk, ete., R. Co., 183 Fed. 803 [aff sub 
nom. Norfolk Southern R, Co. v. Tal- 
bott, 190 Fed. 737, 111 CCA 465]. 

{b]_ Judgments establishing statu- 
tory liens against the property may 
be enforced against the railroad in 
the hands of a purchaser under fore- 
closure, although the receiver of the 
road was not a party to the suit in 
which the judgment was entered, and 
the judgment creditor’s petition to in- 
tervene in the foreclosure was dis- 


missed without prejudice. Blair v. 
Walker, 26 Fed. 73 
[c] Notice.—Although some of 


the purchasers at foreclosure sale 
had no actual notice that plaintiff 
held the title to certain engines as 
collateral security for an indebted- 
ness, where there was evidence from 
which it might be inferred that they, 
with the other purchasers, were act- 
ing aS a group and not individually, 
the court was justified in so finding. 
Arcade, etc., R. Corp. v. Kann, 286 
Fed, 809. 

[ad] Tax liens.—Houston First Nat. 
Bank v. Ewing, 103 Fed. 168, 43 CCA 
150 [certiorari den 179 U. S. 686 mem, 
21 SCt 919 mem, 45 L. ed. 386 mem]. 


7. Florida v. Anderson, 91 U. S. 
667, 23 L. ed. 290. 
8. Doggett v. Florida R. Co., 99 


Wi Sx12}) 25: Le ed. V3013>" Mlonida sve 
Anderson, 91 U.S. 667, 23 L. ed. 290. 

9. U.S. Trust Co. v. New Mexico, 
183° UicS:- 5385,. 225 SC UT2, 46. hy ed. 
315 [aff 10 N. M. 416, 62 P 987]; At- 
chison, etc., R. Co. v. Osborn, 148 Fed. 
606, 78 CCA 3878 [certiorari den 207 
Wz S3.589,.285 SCti255, vo2s eds soos 
Central Indiana R. Co. v. Grantham, 
143 Fed. 43, 52, 74 CCA 197, 206; Grand 
Trunk R. Co. v. Central Vermont R. 
Co., 105 Fed. 411; Mercantile Trust 
Co. v. St. Louis, ete., R..Co.,,.99 Fed. 
485; Continental Trust Co. v. Ameri- 
ean Surety Co., 80 Fed. 180, 25 CCA 
864 [certiorari den 168 U. S. 708 mem, 
18 SCt 941 mem, 42 L. ed. 1211 mem]. 
See Central Trust Co. v. Wabash, etc., 
R. Co., 30 Fed. 332 (where the decree 
was held not to bind the purchaser to 
pay underlying mortgage debts be- 
fore receiving possession). 

[a] Decree construed.—Under a 
foreclosure decree making it a condi- 
tion of the sale that the purchaser, 
as part of the consideration, shall 


924 [51 C.J.J 
to judicial sales operates not only to deprive the 
purchaser of a railroad sold under foreclosure of 
any recourse against the proceeds of the property 
on account of existing encumbrances or tax liens 
on the property, but also of any claim to reimburse- 
ment for such liens from a fund in court or in the 
hands of a receiver, derived from the earnings of 
the property during the receivership, unless the de- 
cree or order of sale, or special equitable consider- 
ations, give him a right to such reimbursement.?° 

Subrogation of purchaser. Where a decree re- 
quires the purchasers to pay all valid claims out- 
standing against the receiver growing out of the op- 
eration of the road by him, such payments are a 
part of the purchase price for which the purchasers 
receive full equivalent in the property conveyed, and 
they are not entitled to be subrogated to the rights 
of the holders of claims against the receiver so paid, 
as creditors of the mortgagor company.*? 

Consolidation after sale. Where the purchaser 
organizes a new company, with legislative authority 
to receive and exercise the franchise, such purchas- 
er takes the property discharged of all debts which 
were not prior liens,t? and, upon a subsequent con- 
solidation with another company, the consolidated 
company does not become liable for the debts of the 
original company, notwithstanding a statute enact- 
ed subsequent to the consolidation provides that on 
a consolidation the new company shall be liable for 
all debts of the old.t®? And where one railroad com- 
pany purchases the property and franchises of an- 
other at a sale under a deed of trust, and after such 
sale the legislature passes an act for the merger of 
the two companies, which is not passed in contem- 
plation of an agreement between them, but merely 
in order to authorize the purchasing company to 
operate the road purchased, the latter company does 
not thereby subject itself to the liabilities of the 
purchaser.?# 

[§ 803] h. Interveners and Other Claimants. The 
purchaser is chargeable with notice that a partic- 
ular lien will, or may, be claimed where claimant 
has intervened in the foreclosure proceedings and 
obtained leave to proceed in another court to estab- 
lish his len;+® but such purchaser is not bound to 


satisfy all claims which shall be ad- 
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purchasing the road at a judicial sale 
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look beyond what appears on the face of the record 
and anticipate a future claim for a lien,'® and if, 
claimant fails to bring his claim to the notice of the 
court, he is without remedy after decree and distri- 
bution,!7 unless his claim is one which by the decree 
is Imposed upon, and subject to which the purchas- 
ers acquire title to, the property.1* Where the orig- 
inal foreclosure suit is still pending, and the order 
confirming the sale specifies that any taxes which 
may finally be adjudged to be a lien upon the prop- 
erty should be a liability on the railroad, the pur- 
chasers at the sale have sufficient notice of the 
claim,!® and, in an intervening petition filed in the 
original suit to collect the delinquent taxes, the 
purchasers need not be made parties.2° But a claim- 
ant cannot, by intervention in the foreclosure pro- 
ceeding, seek to impeach the validity of the decree 
and sale, as this can only be done by an original 
suit.24 Where the purchaser has paid his bid in 
full according to the decree and the sale is confirmed, 
he cannot be compelled further to pay a claim which 
is adjudicated against the receiver after the con- 
firmation of sale.22, As against an unforeclosed lien, 
the purchaser may intervene in a suit to enforce 
such lien and assert the equities and rights to which 
he succeeds by virtue of his purchase, and if they 
are such that a sale under such hen will not convey 
a good title, but merely cloud the title of the inter- 
vener, the sale should not be ordered.”* 

[§ 804] i. Vacation or Invalidity of Sale. Where 
the purchasers at a foreclosure sale of a railroad be- 
come such through an arrangement which is a fraud 
on the creditors, such purchasers are liable as trus- 
tees for the full value of the road,?* and are charge- 
able with interest on the claims of the complaining 
creditors from the date of the sale to that of the 
final decree in the suit to set aside the sale.25 But 
although the purchaser was one in bad faith and the 
sale is set aside, such purchaser may be entitled to 
compensation for reconstructing and repairing the 
road and putting it in working order, where it was in 
a state of complete dilapidation and ruin when 
bought.?® Where a purchaser fails to make good 
his bid, not for want of funds but because he thinks 
the price too high, he cannot be excused on a resale 


21. State Trust Co. v. Kansas City, 


judged by the court to be prior in 
lien to the mortgage, one who is ad- 
judged to have such prior lien is en- 
titled to payment regardless of its 
limits or extent on the railroad prop- 
erty, and it is immaterial whether 
it covers any specific structures or 
any other integral part of the road. 
Central Trust Co. v. Georgia Pac. R. 
Co., 87 Fed. 288, 30 CCA 648. 

{b] Interest.—Where coupons 
from railroad bonds not bearing in- 
terest by their terms were not pre- 
sented for payment at the designated 
place where the money was deposited 
to meet them, and the residue of the 
fund subsequently passed to a pur- 
chaser at a foreclosure sale, the hold- 
er is not entitled to recover interest 
from such purchaser. Grand Trunk 
R. Co, v. Central Vermont R. Co., 105 
Fed. 411. 

[c] Rights of assignee.—A_ rail- 
yoad company taking an assignment 
acquired by a purchasing a committee 
at a foreclosure sale under a decree 
providing for payment into court of 
additional sums if necessary to meet 
the claims adjudged to be superior 
liens cannot set up as against claims 
of this character a title acquired sub- 
sequent to the foreclosure sale by 


made by another court to enforce a 
lien claimed to be superior to the 
mortgage and to the claim in contro- 
versy. Baltimore Trust, ete., Co. v. 
Hofstetter, 85 Fed. 75, 29 CCA 35. 

10.)> Terre: -Haute rete: Ri Con ev, 
Harrison, 96 Fed. 907, 37 CCA 615. 


11. Morgan’s Louisiana, etc. R,, 
ore Co. v. Moran, 91 Fed. 22, 38 CCA 
12. Hatcher v. Toledo, etc., R. Co., 


62 Ill. 477. 


13. Hatcher v. Toledo, etc., R. Co., 
supra. 
{a] Such statutes are not retroac- 


tive.—Hatcher v. Toledo, etc., R. Co., 
62 Ill. 477. 

14. Houston, ete., R. Co. v. Shir- 
ley, 54 Tex. 125. 

15. Loomis v. Davenport, 17 Fed. 
301, 3 McCrary 489. 

16. Hale v. Burlington, etc., R. Co., 
13 Fed. 203, 2 McCrary 558. 

17. Anderson v. Condict, 93 Fed. 
349, 35 CCA 335, 94 Fed. 716, 36 CCA 
437. 

18. Anderson v. Condict, supra. 

LS. UB. Trust, Cocivs wberrsd'0) ING 
M. 416, 62 P 987 [aff 183 U. S. 535, 22 
SCt 172,46 Ee edi 315]; 

20. U.S: Trust.iCos Ww. err supra: 


etc., R. Co., 120 Fed. 398. 

22. Chicago, ete., R. Co. v. McCam- 
mon, 61 Fed. 772, 10 CCA 50. 

23. Connor v. Tennessee Cent. R. 
eee 109 Fed. 931, 48 CCA 730, 54 LRA 


24. Drury v. Milwaukee, etc., R. 
Co., 7 Wall. (U. S.) 299, 19 L. ed. 40. 

25. Drury v. Milwaukee, etc., R. 
Co., Supra. 

26. Jackson v. Ludeling, 99 U. S. 
513, 25 L. ed. 460. 

[a] Rule of compensation in such 
a case is to allow credit to the pos- 
sessors for the value of the materials 
of. such improvements as are yet in 
existence and the cost of the labor 
bestowed thereon not to exceed their 
value when delivered up, but not for 
the improvements which were con- 
sumed in the use; and interest on the 
outlay of the possessors will also be 
allowed to.-an amount not exceeding 
the net .earnings or fruits received 
from the improvements; but such 
possessors will be accountable for all 
the fruits received by them from the 
property and will have a lien on it for 
any balance found to be due them on 
such an accounting. Jackson y. Lu- 
deling, 99 U. S. 518, 25 L. ed. 460. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the property for a less price from making good 
the difference if the unsecured creditors will be 


benefited thereby. an 


[§ 805] j. Actions or Proceedings by or against 
The rules applieable in civil cases gen- 
erally ordinarily apply in actions or proceedings by 
or against a purchaser at a foreclosure sale of rail- 
road property, on questions of parties,?® pleading,?® 
issues, proof, and variance,*° and evidence.*? 
purchaser or his assignee may have a writ of assist- 


Purchasers. 


27. Central Trust Co. v. Cincin- 
nati, etc., R. Co., 58 Fed. 500. 

28. See cases infra this note. 

[a] Proper parties plaintiff.—The 
purchaser of railroad property at a 
foreclosure sale who acts in making 
the purchase for other parties to 
whom he at once transfers the title 
cannot thereafter maintain a petition 
to require the receiver of the prop- 
erty during the foreclosure proceed- 
ings to pay taxes assessed thereon 
during the receivership. Boyle v. 
Farmers’ L. & T. Co., 101 Fed. 184, 
41 CCA 291. 

{b] Proper parties defendant.—(1) 
Under a decree which requires the 
purchaser of the property, as a part of 
the consideration therefor, to pay all 
valid demands against the receivers 
growing out of their operation of the 
road, and reserves the right of the 
court to enforce such claims against 
the property, the purchaser is a prop- 
er party defendant to an action on 

such a claim, being entitled to defend, 
and, in an action commenced after the 
property has been conveyed to him 
and the receivers have been dis- 
charged, he may properly be made 
sole defendant. Thompson v. North- 
ern Pac. R: Co., 93 Fed. 384, 35 CCA 
357. (2) Where a purchaser of a rail- 
road at a receivers’ sale agreed as a 
part of the consideration to assume 
all liabilities of the receivers prior 
to their discharge in operating the 
road, the purchaser was a proper par- 
ty defendant to a suit against the re- 
ceivers for injuries to a switchman 
while the road was being operated 
by the receivers, and was properly 
joined therein by an amended peti- 
tion. Hanlon vy. Smith, 175 Fed. 192. 

[c] Necessary parties.—Where the 
purchaser of railroad property from 
a receiver is obligated to pay claims 
accruing during the receivership, he, 
or his assign, may be sued on such a 
claim ina personal injury action with- 
out joining the receiver as a party 
defendant. White v. Chicago, ete., R. 
Co.,- 196 Ill. A, 459. 

[d] Intervention.—Where a _ pur- 
chaser of a railroad at a receivers’ 
sale bound itself as a part of the con- 
sideration to pay all liabilities in- 
curred by the receivers prior to their 
discharge in operating the road, the 
purchaser was entitled to intervene in 
any action pending in which it was 
sought to establish a claim against 
such receivers, which it had assumed, 
and contest such claims and appeal 
from a decision relating thereto. 
Hanlon v. Smith, 175 Fed. 192. 

Parties in civil actions generally 
see Parties 47 C. J. pl 

29. See cases infra this note. 

[a] Joingdex.—(1) Where a nolder 
of bonds guaranteed by a railroad 
company deposits them with a trust 
company for specific uses, and there- 
after such company wrongfully re- 
fuses to deliver the bonds on demand, 
the owner cannot join an action to 
recaver them with a suit against an- 
other corporation, which has acquired 
the assets of the guarantor company 
under void foreclosure proceedings 
to apply such assets in payment of 
the bonds, such company being in no 
way responsible for the trust com- 
pany’s withholding of the bonds. Saw- 
yer v. Atchison, ‘etc.,.R. Co., 129 Fed. 
100, 63 CCA 602 [aff 119 Fed. 252]. 
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ance to recover possession of the road, or a portion 
thereof, which is unlawfully withheld;?* or he may 


maintain ejectment for the mortgaged premises be- 


the contrary.?? 


A 


(2) Under a statute authorizing one 
having a cause of action against sev- 
eral, and entitled to one satisfaction 
thereof, to bring suit thereon against 
all, the receiver of a road and a pur- 
chaser from him who has contracted 
to pay liabilities incurred during the 
receiver’s operation may be sued 
jointly for damages aceruing during 
the receiver’s operation. Riffe v. Wa- 
bash R. Co., 200 Mo. A. 397, 207 SW 
78 (even though there is no joint 
cause of action). 

{[b] Petition held sufficient.—Even 
if it be assumed that one purchasing 
railroad property from a receiver can- 
not assume obligations arising dur- 
ing the receivership without prior 
permission of the interstate commerce 
commission, under a provision of the 
Federal Transportation Act, a_ peti- 
tion alleging that the purchaser had 
assumed such obligations, but con- 
taining no allegations as to prior per- 
mission from such commission, is 
sufficient for the reason that the al- 
legation of assumption of obligations 
impliedly includes an allegation of 
permission from the interstate com- 
merce commission. Mars v. Missouri- 
Kansas-Texas R. Co., (Tex. Commn. 
ae 298 SW 271 [rev (Civ. A.) 294 SW 

41]. 

[ec] Complaint held insufficient.— 
Where a complaint to enforce rights 
of action obtained under a chattel 
mortgage sale does not aver specifical- 
ly that such choses in action were 
sold on foreclosure of the mortgage, 
or that the price bid for the property 
was in any way dependent upon the 
existence of the rights of action mort- 
gaged, it does not show that plaintiff 
has a right to maintain the action. 
Milwaukee, etc., R. Co. v. Milwaukee, 
etc., R. Co., 20 Wis. 174, 88 AmD 740. 

{d] Striking allegations. — Two 
railway companies, which were par- 
ties to a contract for the use of the 
facilities of a depot and belt line com- 
pany, consolidated and gave a mort- 
gage, which was subsequently fore- 
closed at the same time as a prior 
mortgage by one of the constituent 
companies. The decrees permitted 
the purchaser to elect whether it 
would assume such contract, and the 
purchaser attempted to elect to as- 
sume it only so far as it was binding 
by reason of the signature of one of 
the constituent companies. Other 
parties to the contract filed a petition 
asking that the option to elect be con- 
strued as not permitting such elec- 
tion. It was held that allegations in 
the answer that by the decree in the 
suit for foreclosure of the prior mort- 
gage the court represented and held 
out that there had been no merger of 
the two rental contracts, and that 
whatever title was acquired to the 
property of one of the roads under the 
foreclosure of the subsequent mort- 
gage was cut off by the sale and fore- 
closure of the prior mortgage, were 
without merit and properly stricken. 
Cincinnati, etc., R. Co. v. Indianapolis 
Union R. Co., 279 Fed. 356 [certiorari 
den 258 U. S. 629 mem, 42 SCt 462 
mem, 66 L. ed. 800 mem, and rev on 
other grounds 270 U. S. 107, 46 SCt 
221, 70 L. ed. 489). 

Pleading in civil actions generally 
see Pleading 49 C. J. pl. 

30. See cases infra this note. 

[a] Evidence admissible- under 


fore condition broken unless there is a stipulation to 


Under the rule that one having an 


adequate remedy at law cannot resort to equity,** 
where the property of a railroad company is ac- 
quired by another railroad company after foreclo- 
sure proceedings which are void as against a holder 
of bonds guaranteed by the mortgagor company, such 


pleadings.—(1) On an issue as to 
whether the title to rolling stock 
passed to purchasers under a foreclo- 
sure sale of the property of a railroad 
which had possession thereof as a 
bailee, the bailor may show that his 
title to the rolling stock has been 
recognized by the president of the 
railroad company claiming it under 
the sale, and that such company in 
its Sworn report to the secretary of 
the interior stated that the rolling 
stock belonged to one under whom 
the bailor claimed. Collins v. Belle- 
fonte. Cent; RicCo., 27a 243, "oon 
331. (2) And on such issue the bailor 
may introduce evidence that his claim 
to the property was made known to all 
bidders at the sale. Collins v. Belle- 
fonte Cent. R. Co., supra. 

Issues, proof, and variance in civil 


actions generally see Pleading §§ 
1144-1211. 

31. See cases infra this note. 

[a] Burden of proof.—(1) The 


burden of proving that obligations 
incurred by the receiver were named 
in the order directing the sale is on 
the party seeking to recover them 
against the purchaser. Atchison, etc., 
R>Co.3v.) Younes 3. Ind eb. 60; ousw ve 
481. (2) The burden is on one alleg- 
ing that certain lands belonging to it 
did not pass to the purchasers to show 
such fact. Knevals v. Florida Cent., 
etc., R. Co., 66 Fed. 224, 13 CCA 410 
[certiorari den 159 U. S. 257 mem, 15 
SCt 1040 mem, 40 L. ed. 147 mem]. 
(3) In a suit against a purchaser to 
enforce a liability incurred prior to 
the purchase, there can be no recov- 
ery on account of provisions in the 
foreclosure decree subjecting the pur- 
chaser to the liabilities incurred by 
the company, where the decree is not 
introduced in evidence and there is 
nothing to show that it contained 
such provisions. Kansas City South- 
ern R. Co. v. King, 74 Ark. 366, 85 SW 
AS Ts 

[b] Evidence held sufficient.—Wi- 
chita Union Terminal R. Co. v. Kan- 
Sas: City, “ete. R., Co, a1 05) scammers ozs 
182 P 535 (to show that defendant 
purchaser of a railroad at foreclosure 
exercised an option given it by the 
decree to adopt a contract of its pred- 
ecessor with plaintiff and that plain- 
tiff did not consent to defendant’s sub- 
sequent abrogation of the agreement). 

Evidence in civil actions general- 
ly see Evidence 22 C. J. p 1. 

32. KNarmers i. & T. Co.sva, Chie: 
cago, ete., R. Co., 44 Fed. 653; Farm- 
ers’ L. & T. Co. v. Staten Island Belt 
Line R. Co., 6 App. Div. 148, 39 NYS 
996. See generally Mortgages § 1931. 

[a] Validity of lease given by re- 
ceiver pendente lite should not be de- 
termined on a motion for a writ of 
assistance to obtain possession. 
Farmers’ L. & T. Co. v. Staten Island 
Belt Line R. Co., 6 App. Div. 148, 39 
NYS 996. / 

33. Youngman v. Elmira, etc. R. 
Co., 65 Pa. 278 (holding that, where 
a railroad mortgage covering all the 
real property, franchises, ete. of a 
railroad company is foreclosed and 
the mortgaged property is sold and 
conveyed by the trustee in the mort- 
gage to the purchaser, he and his as- 
signees stand in the same shoes as 
the mortgagees and are entitled to 
maintain such action). 

34. See Equity § 14. 
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bondholder is not entitled to sue the purchasing com- 
pany in equity and apply the assets so transferred 
to the payment of his bonds until he has exhausted 
his legal remedies against the mortgagor.*®> But one 
having a lien against railroad property sold under 
foreclosure which is unenforceable at law hecause 
not within the provisions of a statute giving a legal 
remedy under specified conditions*® may enforce his 
claim in equity.*?7 In accordance with general 
rules,*8 a court of equity which has obtained juris- 
diction of a controversy involving the purchase of 
railroad property in receivership will retain juris- 
diction to administer complete relief.*® 

Venue. Within the rule that jurisdiction cannot 


be obtained in a particular county by suing a “straw” - 


defendant,*® the purchaser of a railroad from a re- 
ceiver is not a “straw” defendant in an action 
against the two jointly for damages accruing during 
the receiver’s operation.* 

Laches will bar prosecution of a claim against the 
purchaser of railroad property in receivership.** 

Judgment. Under a statute requiring purchasers 
of railroad property at a receiver’s sale to file an 
assumption of existing liabilities before operating 
the railroad,** personal judgment to the amount of 
the value of the property purchased may be ren- 
dered against the purchaser in a suit to collect a 
claim aceruing during the receivership.** Where 
the purchasers of railroad property at a receiver’s 
sale later sell to others for an-unauthorized disman- 
tlement of the road, in a» suit against both sets of 
purchasers for claims accruing during receivership, 
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judgment may properly be entered against the orig- 
inal purchasers as well as against the subsequent pur- 
chasers.*° 

Damages. Where the purchasers of.a railroad at 
a receiver’s sale attempt to dismantle the road with- 
out authority, damages in actions against them on 
claims arising during the receivership may be recoy- 
ered in an amount up to the value of the property 
at the time the dismantlement was begun,*® the value 
being fixed as of such time.47 The price paid by the 
purchaser at the receiver’s sale is not conclusive as 
to value,*® but may be considered as evidence there- 
of.4° Interest should be allowed only from the date 
of the decree ascertaining and establishing the 
amount of the claims.°° 

[§ 806] 17. Purchase and Reorganization*®1—a, — 
Reorganization in General. In the absence of special 
statutory provisions otherwise, the reorganization 
of a railroad company is governed by the rules ap- 
plicable to the reorganization of corporations in gen- 
eral.°? Subject to such rules, on reorganization of 
a railroad company through a receivership, the court 
has and will exercise authority to see that all equita- 
ble rights in, or connected with, the property are se- 
cured;°* and has power to administer the property 
by authorizing its transfer to a reorganized com-. 
pany pursuant to a plan approved by a large major- 
ity of the creditors.°* But questions relating to the 
inclusion or exclusion of subsidiary lines should be 
left to the business judgment of those in charge,°® 
except in case of fraud or a grossly inadequate con- 
sideration.®® It is not essential to such reorganiza- 


35. Sawyer v. Atchison, etc. R. 42. North American Co. v. St. 48. State v. Beaton, supra. 
Co., 129 Fed. 100, 68 CCA 602 [aff] Louis, etc., R. Co., 288 Fed. 612 [rev 49. State v. Beaton, supra. 
119 Fed. 252]. on other grounds 14 F. (2d) 284 (rev 50. State v. Beaton, supra. 
36. See statutory provisions. in part and aff in part 274 U. S. 304, [a] Ilustrations.—(1) Where the 
37. Shamokin Valley, etce., R. Co.| 47 SCt 635, 71 L. ed. 1060)] (mere ]} property of a railroad was purchased 
v. Malone, 85 Pa. 25. assertion of claim held insufficient to|at a receiver’s sale and transferred 
38. See Equity § 117. avoid laches). by the purchasers to others who at- 
39. Cincinnati, etc., R. Co. v. In- [a] Laches not shown.—Where a|tempted dismantlement without per- 


dianapolis Union R. Co., 279 Fed. 356 
[certiorari den 258 U. S. 629 mem, 42 
SCt 462 mem, 66 L. ed. 800 mem, and 
rev on other grounds 270 U. S. 107, 46 
SCt 221, 70 L. ed. 489]. 

{a] Illustration. — The district 
court rendering a foreclosure decree, 
having acquired jurisdiction of a sub- 
sequent petition for the purpose of 
determining the rights of the parties 
under a provision of the foreclosure 
decree permitting the purchaser to 
elect whether it would assume con- 
tracts of the mortgagor, was held to 
have jurisdiction to award recovery 
for a sum found to be owing by the 
purchaser to another party to a con- 
tract under the construction adopted 
by the court. Cincinnati, etc., R. Co. 
v. Indianapolis Union R. Co., 279 Fed. 
356 [certiorari den 258 U. S. 629 mem, 
42 SCt 462 mem, 66 L. ed. 800 mem, 
and rev on other grounds 270 U. S. 
1107, 46 SCt 221, 70 L. ed. 489]. 

40. See Venue [40 Cyc 100, 101]. 

41. Riffe v. Wabash R. Co., 200 
Mo. A. 397, 207 SW 78. 

{a] TIliustration.—Relative to the 
right to sue the purchaser of a rail- 
road and the prior receivers thereof 
in a county other than where the re- 
ceivers resided, the purchaser was not 
an unreal or pretended defendant, but 
was properly joined, under Rev. St. 
(1909) § 1732, as necessary to a com- 
plete determination or settlement of 
the question involved, the action be- 
ing to establish and enforce liabil- 
ity of the receivers for damages, 
which the purchaser agreed to pay. 
Riffe v. Wabash R. Co., 200 Mo. A. 397, 
207 SW 78. 


decree foreclosing railroad mortgages 
permitted the purchaser to elect as 
to assuming contracts of the mort- 
gagor, and it attempted to elect to 
assume such a contract in part, but 
its position was not-acquiesced in by 
other parties to the contract, and it 
knew at all times the position taken 
by such other parties, a petition to 
have the decree construed as not per- 
mitting the attempted election wags 
held not barred by laches or estop- 
pel» Cincinnati, etc., R. Co. v. Indian- 
apolis Union R. Co., 279 Fed. 356 
[certiorari den 258 U. S. 629 mem, 42 
SCt 462 mem, 66 L. ed. 800 mem, and 
rev on other grounds 270 U. S. 107, 46 
SCt 221, 70 L. ed. 489]. 

43. See statutory provisions. 

44. International-Great Northern 
Ri COs, Vee DexasnCon mC hex Ouva wal) 
280 SW 282 [certiorari dism 273 U. S. 
702 mem, 47 SCt 96 mem, 71 L. ed. 
884 mem]; International-Great North- 
ern R. Co. v. Oehler, (Tex. Civ. A.) 
262 SW 785. 


45. State v. Beaton, (Iowa) 228 
NwW 111. : 
[a] Tllustration.— Judgment 


should have been entered against the 
purchasers from the -receiver of a 
railroad who acted in contemplation 
of dismantlement as well as against 
those succeeding purchasers for the 
amount of ascertained and established 
claims of interveners, where disman- 
tlement was without permisson and 
ascertainment of claims, as required 
by Code (1897) §§ 2092, 2096. State 
v. Beaton, (Iowa) 228 N. W. 111. 

46. State v. Beaton, supra. 

47. State v. Beaton, supra. 


*By HENRY H. SKYLES (8§ 806-823). 


mission and ascertainment of claims, 
as required by Code (1897) §§ 2092, 
2096, interest should have been al- 
lowed on the claims ascertained and 
established only from the date of the 
decree and supplemental decree as- 
certaining and establishing the 
amount of claims. State v. Beaton, 
(lowa) 228 NW 111. (2) Where ob- 
ligations imposed on obligors of a. 
bond, who were purchasers of the rail- 
road’s property, payment of a sum 
which would otherwise have been due 
claimants if the consent to abandon- 
ment*of the railroad had been secured 
or decreed in an action for'that pur- 
pose, interest on the sum should have 
been computed only from the date of 
the decree and supplemental decree 
in which the claims of interveners 
were ascertained and _ established. 
State v. Beaton, supra. 

Pte Consolidation see supra §§ 552- 

Reorganization of corporation gen- 
erally see Corporations §§ 3603-3629. 

52. See Corporations §§ 3603-3609. 

_58. Guaranty Trust Co. vy. Mis- 
souri Pac. R. Co., 238 ‘Fed. 812. 

Receivership of railroads general- 
ly see infra §§ 830-879. 

54. Phipps v. Chicago, ete., R. Co., 
284 Fed. 945, 28 ALR 1184 [certiorari 
granted 261 U. S.:611 mem, 43 SCt 
363 mem, 67 L. ed. 826:mem]. 

Purchase and reorganization under 
poe toe generally see infra §§ 807— 

55. Guaranty Trust Co. v. Missouri 
Pac. R. Co., 238 Fed. 812. 

56. Guaranty Trust Co. v. Missouri 
Pace RR, Co. supra: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


tion that the railroad property shall be transferred 
to the reorganized corporation through the medium 
of a judicial sale.>7 

[§ 807] b. Purchase and Reorganization under 
Reorganization Agreement—(1) In General. Where 
a railroad company is in an insolvent condition, its 
bonded indebtedness being equal to, or in excess of, 
the value of its property, it is lawful for the stock- 
holders, bondholders, and other ereditors of such 
road, or a number of them, to enter into an arrange- 
ment by which the property shall be sold under fore- 
closure and purchased by trustees or a committee 
for their benefit and a new company organized to re- 
ceive the property and operate the road, 58 provided 
such arrangement is not made in fraud of other cred- 
itors,°® or of the stockholders,®°° as where it has the 
effect of restraining bidding at the foreclosure sale.°+ 
A contract for reorganization made between bond- 
holders and stockholders, which involves the trans- 
fer of the corporate property to a new corporation, 
is proper and binding as between the parties,°? but 
does not defeat the claims of nonassenting eredi- 
tors.°? 

Who may make agreement.®* Such a reorganiza- 
tion agreement may be made between the creditors 
and bondholders without the concurrence of the 
stockholders,®® or between bondholders and stock- 
holders,*® or between the bondholders themselves,°* 


57. Phipps v. Chicago, ete., R. Co:,{have been 
284 Fed. 945, 28 ALR 1184 [certiorari 


granted 261 U. S. 611 mem, 43 SCt 
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preserved. 
Trust Co. v. Louisville, etc., 
174 U. S. 674,19. SCt .827,.43 L., ed. 
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or between bondholders, stockholders, and unsecured 
creditors.®® 

[§ 808] (2) Reorganization Committee or Trus- 
tees®°°—(a) Competency and Appointment. Where, 
under the terms of the reorganization plan, the reor- 
ganization committee and its successors have the 
power to vote on a certain per cent of the stock to 
be issued, the fact that a member of such committee 
has disposed of stock belonging to him individually 
does not affect his authority as a member of the com- 
mittee to act as director and to hold and vote upon 
the trust stock.?° The mere fact that some of the 
trustees under a mortgage are holdérs of bonds se- 
cured by their trust does not make them incompetent 


to consent to a decree of foreclosure embodying a 


plan for rorganization;’+ if everything is honestly 
done by the trustee, and the courts are satisfied that 
the rights of others have not been prejudiced to the 
advantage of the trustees, the mere fact of interest is 
not sufficient to justify the withholding of a con- 
firmation of his acts.‘? A reorganization agreement 
providing for the selection of trustees by the bond- 
holders, and permitting the court to make minor 
changes in the plan, does not authorize the court 
to designate as trustee one whose selection has not 
been assented to by. a majority of the bondholders ;7* 
and under such a plan a trustee need not be a resi- 
dent of the judicial district within which the desig- 
ville, ete, Ri.Co., 174: U. S.4.674, 209 


SCt 827, 43 L. ed. 1130 [rev 84 Fed. 
539, 28 CCA 202). 


Louisville 
ReuCoyg 


363 mem, 67 L. ed. 826 mem]. 1130 [rev 84 Fed. 539, 28 CCA 202]. [a] Thus, where the property of a 

58. U. S.—Farmers’ L. & T. Co. [b] Facts not showing fraud.—| railroad company, to be sold under 
v. Louisville, ete. R. Co., 103 Fed.| The fact that under a plan of reor-| foreclosure, is so great as to ren- 
110; Memphis, ete., R. Co. v. Dow, | ganization stockholders and bondhold- | der cooperation between the bond- 
19 Fed. 388; Hancock v. Toledo, ete.,| ers of the old railroad corporation, | holders and stockholders essential in 


Bs Cogd Fed. 738, 11 Biss. 148. 
Ill._-Cushman Vv. Bonfield, 139 Ill. 
219, 28 NE 937 [aff 36 Ill. A. 436]. 
Mo.—Kitchen v. St. Louis, etc., R. 
69 Mo. 224. 


Ney ——Taylors vyaeAtiantic, ete, IR: 
Co., 57 HowPr 26. 
Wis.—Smith v. Chicago, etc., R. 


Cons awas. 17. 

[a] Illustration.—A valid agree- 
ment may be made between a rail- 
road company and mortgagees in 
trust of its road and the bondhold- 


ers, that after a sale under the mort-' 


gage the company shall be so reor- 
ganized that the stockholders and un- 
secured creditors of the old company 
shall become stackholders in the new, 
and such agreement will modify to 
that extent the effect of the mortgage 
sale. Smith v. Chicago, etc., R. Co., 
18 Wis. 17. 

[b] Public policy is not contra- 
vened by such an agreement between 
bondholders and other creditors as 
their interests are in harmony; the 
agreement is not open to the objec- 
tion that it results in the formation 
of a combination to suppress bidding 
at a judicial sale. Cornell v. Utica, 
Cte dR. uiCo., 261 How Pr CGNs. ¥.)5 184 
[aff 25 Hun 563]. 

59. Louisville Trust Co. v. Louis- 
ville, etc., R. Co., 174 U. S. 674, 19 SCt 
827, 43 L. ed. 1130 [rev 84 Fed. 539, 
28 CCA 202]; Lane v. Equitable Trust 
Co., 262 Fed. 918 [certiorari den 252 
U. S. 578 mem, 40 SCt 344 mem, 64 
L. ed. 725 mem]; Farmers L. & T. 
Co. v. Louisville, etce., R. Co., 103 Fed. 
110; Farmers L. & T. Co. v. Mis- 
souri, etc., R. Co., 21 Fed. 264; Kit- 
chen v. St. Louis, etc., R. Co., 69 Ma. 
224. 

[a] Excluding unsecured creditors. 
—A reorganization agreement with 
the intention of excluding from any 
interest in the property all unsecured 
ereditors is not permissible, and the 
confirmation of a sale under such 
agreement should be refused until 
the interests of unsecured creditors 


¢ 


who contributed cash for the purchase 
of its property at foreclosure sale, 
were to receive stock and bonds of the 
new company, .does not raise any pre- 
Sumption that the property was worth 
more than the price it sold for, or that 
the bonds secured were to be consid- 
ered paid in full, as tending to show 
fraud. Lane v. Equitable Trust Co., 
262 Fed. 918 [certiorari den 252 U. S. 
578 mem, 40 SCt 344 mem, 64 L. ed. 
725 mem]. 

Rights of creditors generally see 
infra §§ 817-819. 

60. Carey v. Houston, 45 Fed. 438 
[app dism 150 U. S. 170, 14 SCt 1041, 
Sk, -CG MLO4T Ss VEU Use Ube L6G SCE 
537, 40 L. ed. 638]. 

[a] Arrangement not fraudulent. 
—A proposed reorganization to be ef- 
fected in connection with the foreclo- 
sure sale under certain mortgages by 
which the bonded indebtedness is re- 
funded on longer time and at reduced 
interest, and which allows each stock- 
holder to retain his stock on the pay- 
ment of his pro rata share of the 
floating debt, is not a fraud on the 
stockholders and will: not be en- 
joined at the suit of some of them 
who do not suggest any other method 
by which the financial embarrass- 
ment of the company can be met. 
Carey v. Houston, etc., R. Co., 45 Fed. 
438, 52 Fed. 671 [app dism 150 U. S. 
170, 14 SCt 638, 37 L. ed. 1041]. 

Rights oF. (stockholders generally 
see infra § 8 

61. ce Registry v. Chi- 


cago, ete., R. Co., 212 Fed. 594, 129 
CCA 130. 

,62. Northern Pac. R. Co. v. Boyd, 
228 U. S. 482, 33 SCt 554, 57 L. ed. 
931. 

63. See infra § 817. 


64. Who may reorganize corpora- 
tion generally see Corporations § 3604. 

65. Taylor v. Atlantic, etc., R. Co., 
57 HowPr (N. Y.) 26. 

66. Northern Pac. R. Co. v. Boyd, 
228) Us Se 482,. 30, SCte.554, Silk.) ed. 
931; Louisville Trust Co. v. Louis- 


order to secure a bidder and prevent 
undue sacrifices of their interests, 
they may enter into a fair and binding . 
reorganization arrangement to that 
end. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 271 U. S. 445, 
46 SCt 549, 70 L. ed. 1028. 

67. Moss v. Geddes, 28 Misc. 291, 
59 NYS 867. 

[a] Bondholders do not occupy 
fiduciary relation to each other as a 
result of their common interest in the 
mortgage property, and in case of the 
insolvency of the company any num- 
ber of such bondholders may legiti- 
mately combine together for their mu- 
tual protection and may purchase the 
property at a sale under the mort- 
gage in their own interest without 
becoming liable to account therefor 
to other bondholders where they are 
guilty of no fraud or unfair dealing. 
eee v. Geddes, 28 Misc. 291, 59 NYS 

67. i 

68. St. Louis-San Francisco R. Co. 
v. McElvain, 253 Fed. 123. 

[a] There is no moral turpitude 
nor illegality in an agreement between 
bondholders, secured by mortgages, 
stockholders, and the unsecured cred- 
itors of an insolvent railroad company 
that there shall be a foreclosure and 
sale of the mortgaged property to a 
new corporation, in which all the 
members of the three classes shall be 
permitted, at the option of each, to 
receive bonds or stock in substantial 
proportion to the respective ranks 
and equities of the classes. St. Louis- 
San Francisco R. Co. v. McElvain, 253 
Fed. 123. 

69. Reorganization committees 
generally see Corporations § 3611. 

70. Haines v. Kinderhook, ete., R. 
Co., 38 App. Div. 154, 53 NYS 368 [aff 
23 Misc. 605, 52 NYS 1061]. 

71. Shaw v. Little Rock, ete., R. 
Cok, 100) U2 S5.605,215, L..ed.. 252 

72. Shaw v. Little Rock, etc., R. 
Co., supra. 

73. Baldwin Locomotive Works vy. 
Missouri, etc., R. Co., 269 Fed. 38. 
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nated court has jurisdiction.74 

[§ 809] (b) Rights and Powers.75 The rights 
and powers of a reorganization trustee or committee 
are usually defined and limited by the agreement un- 
der which they are appointed and aet,*® and ordinari- 
ly they are given large discretionary powers in for- 
mulating or carrying out the reorganization plan,‘? 
and the assenting bondholders may act even further 
and agree in advance that the bonds may be sub- 
jected to any plan of reorganization which the com- 
mittee may adopt.78 If they enter into a contract 
in good faith within the scope of the authority given 
to them, their action is valid and binding,’® and ecan- 
not be adjudged null and void at the suit of a dis- 
satisfied bondholder in the absence of any allegation 
of fraud on the part of the persons with whom it con- 
tracted or of a participation by them in some fraud 
of the committee,®° as the persons so contracting with 
the committee are independent contractors and stand 
in no relation of trust and owe no trust duty to the 
bondholders. *+ 

Construction of agreement as to powers. Where 
the committee is given power to construe the reor- 


74. Baldwin Locomotive Works v. [d] 
Missouri, ete., R. Co., supra 
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As to issuance of stock.—Un- 
der its discretionary power the com- 82. 
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ganization agreement, as to its powers with respect — 
to the reorganization,®* it must act in good faith in ° 
construing the agreement;** and where an agree- 
ment giving such power is prepared by the commit- 
tee, and the language used is wholly its own, it should 
be construed in this respect most favorably to the 
bondholders or other parties thereto.** 

Change of plans. The committee has no power to 
change or modify the plan of reorganization,®® ex- 
cept to the extent that it is given such power by the 
reorganization agreement;*® and where it is given 
such power, the terms of the reorganization plan 
can be changed only by concerted action of the com- 
mittee or a majority of it in the exercise of its power 
and for the benefit of the company and not for its 
own benefit.87 Where it is authorized to do any- 
thing it deems best for the bondholders’ interests, 
it may, where a plan of reorganization announced by 
it has proved impracticable, adopt and put in execu- 
tion a new plan,*® and cannot be required, at the suit 
of the original bondholders, to execute the original 
plan as a trust.®? 

Reimbursement. If the committee acts in good 


Y. 652 mem, 32 NE 230. 
Industrial, ete., Trust v. Tod, 


75. of reorganization committee 
generally see Corporations § 3611. 

76. Van Siclen v. Bartol, 95 Fed. 
793; Industrial, etc.,' Trust v. Tod, 
52 App. Div. 195, 64 NYS 1093 [rev 


on other grounds 170 N. Y. 233, 63 
NE 285]. 
[a] Loans.—An agreement binding 


a committee to purchase the mort- 
gaged property and form a new cor- 
poration, the committee to use the 
bonds so far as necessary for pur- 
poses of the purchase, the bondhold- 
ers to deposit the bonds with a spec- 
ified trust company, to be delivered 
to the committee on request, does 
not restrict the committee to such 
trust company as the source of the 
loan. Coppell v. Hollins, 91 Hun 570, 
36 NYS 500 [aff 159 N. Y. 551 mem, 54 
NE 1089 mem]. 

77. Van Siclen v. Bartol, 95 Fed. 
793; Ginty v. Ocean Shore R. Co., 172 
Cals 155 P11) BLookSsves Dick, 130, 
N. Y. 652 mem, 32 NE 230; Indus- 
trial ete., Trust v. Tod, 52 App. Div. 
195, 64 NYS 293 [rev on other grounds 
£70) NESY! 233/°63 CCA. 285]. 

[a] Illustration.—Where a com- 
mittee representing railway bond- 
holders, after foreclosure of the mort- 
gage securing their bonds, is author- 
ized to exchange such bonds received 
by it for bonds of a new company or 
of a consolidated company of equal 
value, and is also empowered to pay 
certain debts and liens from the bonds 
received by it on such exchange, the 
committee is authorized to contract 
with others for the cancellation and 
discharge of such indebtedness and 
devote a portion of the bonds so re- 
ceived to that purpose, and the fact 
that the committee could only ex- 
change for bonds of equal value gives 
the bondholders no right to receive 
the same intact. Brooks v. Dick, 17 
NYS 259 [aff 1385 N. Y. 652, 32 NE 
230, 4 Silv. A. 645]. 

[b] Unlimited power and discre- 
tion.—Assenting bondholders may 
confer upon the organization com- 
mittee substantially unlimited powers 
with unlimited discretion in the ex- 
ercise of them. Ginty v. Ocean Shore 
Re Coeliac Cal. sis Loot Wis 

[c] Purchase of claims.—A reor- 
ganization committee may purchase 
claims against an insolvent railroad 
company. North American Co. v. St. 
Louis, ete., R. Co., 28 F. (2d) 174 [aff 
sub nom. Kansas City Terminal R. Co. 
v. Central Union Trust Co., 28 F. (2d) 
177]. 


mittee may issue only a portion of 
the authorized stock, instead of issu- 
ing the whole. White v. Wood, 129 N. 
Y. 527, 29 NE 835 [rev 13'NYS 631]. 

78. Ginty v. Oeean Shore R. Co., 
D2 Calinod up om Pa Wie 

79. Brooks v. Dick, 185 N: Y. 652 
mem, 32 NE 230. 

[a] Contract within scope of au- 
thority.— Where the committee is au- 
thorized to take all proper action for 
a reorganization or a consolidation 
with other companies and for the pay- 
ment of outstanding debts and ex- 
penses and the removal of liens by a 
sale of a part or the whole of the 
common fund or estate, a contract en- 
tered into by it, whereby it agrees 
to issue to the other contracting par- 
ties certain bonds and stock of a suc- 
cessor company in consideration of 
the performance by them of their 
agreement to cause a consolidation to 
be effected and pay off certain debts 
and liens upon the property, is with- 
in the scope of the authority con- 
ferred upon the committee. Brooks 
Nea 135 N. Y. 652 mem, 32 NE 

ov. 

{[b] Attorney for contraction.— 
The fact that a member of such com- 
mittee is, at the time of the mak- 
ing of the contract, attorney for some 
of the contractors does not, in the ab- 
sence of fraud, affect the validity of 
such contract. Brooks v. Dick, 135 
N. Y. 652 mem, 32 NE 230. 

80. Brooks v. Dick, supra. 

fa] Judgment purchased by con- 
tractor.—The fact that one of the 
debts contracted to be paid is a judg- 
ment previously purchased by such 
contractors at considerably less than 
its face value furnishes no ground 
for setting aside the contract at the 
suit of a dissatisfied bondholder. 
Brooks v. Dick, 135 N. Y. 652 mem, 
32 NE 230. 

[b] Breach of trust not sufficient. 
—Conduct on the part of the members 
of the committee which might 
amount, as between them and the 
bondholders, to a violation of their 
trust duties is not sufficient to con- 
stitute such fraud as will avoid the 
contract. - Brooks ve Dick, 135 Ney. 
652 mem, 32 NE 230. 

81. Brooks v. Dick, supra. 

[a] Thus such a contractor is not 
responsible for the character of the 
debts which he undertakes to pay and 
is not required to enforce the trust 
duties due from the committee to the 
bondholders. Brooks yv. Dick, 135 N. 


52 App. Div. 195, 64 NYS 293 [rev on 
ae grounds 170 N. Y. 233, 63 NE 

[a] Power implied.—Power of the 
reorganization committee to construe 
the agreement is authorized by a pro- 
vision in such agreement making such 
construction final. Industrial, etc., 
Trust “vi Lod, 52'-App." Div. 195, 64 
NYS 293 [rev on other grounds 170 
N. YY. 233) 63 NEP 2857. 

83. Industrial, etc., Trust v. Tod, 
180 N. Y. 215, 73° NE 7% “Industrial; 
ete, Trust va Tod) 52) AppieDiv., 19, 
64 NYS 293 [rev on other grounds 
170 N. Y. 233, 63 NE 285]. 

Exercise of good faith generally see 
infra § 810. 

84. Industrial, etc., Trust v. Tod, 
LSIOUNS Ye 2s eas NE 7. 

85, Indiana, etc.) Ra Co: v. Swan- 
Seta 157 Ill. 616, 41 NE 989, 30 LRA 

86. Lyman v. Kansas City, etc., R. 
Co., 101 Fed. 636 [app dism 103 Fed. 
991, 42 CCA 679]; Lehigh Coal, etce., 
KR. Cot vy. Centraly Ry 1Cor 4 Neen 
Eq. 88. 

87. Hoopes v. Corbin, 1 NYSt 212. 

88. Ginty v. Ocean Shore R. Cos 
L7i2iCalv 3), rbot Paik 


89. Ginty v. Ocean Shore R. Co., 
supra. 
[a] Complaint; amendment. — 


Where a party plaintiff to such an 
action has not deposited any bonds 
with the committee or signed the 
agreement, and it appears that he has 
bought his bonds at a pledgee’s sale, 
the bonds having been pledged by the 
committee under a special agreement 
with a bank, from which he bought, 
his motion to amend, so as to set up 
his purchase of the bonds, is proper- 
ly denied, where such amendment 
does not allege that the bonds had 
ever been deposited by the pledgee 
bank or by him with the committee. 
Ginty v. Ocean Shore R. Co., 172 Cal. 
Sloane , 

[b] Parties.—In a _ bondholders’ 
suit to enforce a railroad reorgani- 
zation agreement and to prevent the 
committee from changing the plan of 
reorganization, a bondholder, who has 
not signed the agreement or deposited 
his bonds with the committee in con- 
formity therewith, but who has pur- 
chased his bonds at a pledgee’s sale of 
bonds which the committee had 
pledged to a bank, is not a proper 
party. plaintiff to Such action, since 
he is not ‘a party similarly situated” 
with the other plaintiffs. Ginty v, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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faith, it is entitled to reimbursement for expenses 
incurred or advances made by it personally or upon 
its credit in the execution of its trust,®° and it is not 
necessary before bringing an action for an account- 
ing therefor that it turn over to the beneficiaries new 
securities received under the reorganization scheme.®+ 
But the bondholders cannot be charged with the ex- 
penses incurred by the committee on a former at- 
tempt to reorganize the company to which they did 
not assent.°®? 

[§ 810] (c) Duties and Liabilities. The purchas- 
ing trustee or committee under such a reorganization 
becomes a trustee for all the beneficiaries,®? or at 


least for such as are parties to the agreement,®* and, 


as such, is accountable to them for the property or 
its proceeds,°®® or for a breach of the reorganization 
agreement.°° It should act in good faith in earry- 
ing out the powers and duties entrusted to it,®? and, 
if it does so, it will not be held liable for its mis- 
takes,°* such as for the failure of the plan of re- 
organization, which proved impracticable,®® especial- 
ly where the agreement expressly exempts it from 
personal liability for its acts except in cases of will- 
ful malfeasance or gross negligence,’ and especially 
as to a bondholder who, by his own negligence, failed 
to share in the benefits of the plan as finally carried 
out.? But it may be held liable for a breach of trust 
in carrying out the scheme,? as in bidding in the prop- 
erty at a judicial sale.* Parties to the agreement 
cannot object to acts of the committee which are not 
injurious.to their interests.® 


Ocean Shore R. Co., 172 Cal. 31, 46, 
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accounting. Zebley v. Farmers’ L. & 
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Time for formulation of plan. Where the commit- 
tee has the power and duty of formulating a reor- 
ganization plan, it is the better practice for it to for- 
mulate such plan before final decree and sale of the 
property, in order that dissenting bondholders may 
be heard and granted such relief by the court as may 
be equitable ;® and where the agreement requires 
the committee to report its plan to the bondholders so 
that any of them might withdraw if the plan is not 
satisfactory and recover back the bonds deposited 
by them, the committee impliedly agrees to prepare 
a plan and submit it to the bondholders before the 
property is sold under foreclosure.” 

Notice of plan. The projectors of a plan for the 
readjustment of the respective interests of the mort- 
gage creditors and stockholders of the railroad are 
not bound to provide for any notice,® and no provi- 
sion for a notice of such plan can be implied, where 
it is simply left to the discretion of the trustees 
whether or not to give any notice;® and even where 
the plan for such readjustment requires the trustee 
to give notice of the time fixed, notice to stockholders 
by “publication is sufficient.?° 

[§ 811] c. Reorganization by Purchasers at Fore- 
closure Sale.1+ In many jurisdictions there are stat- 
utes which authorize or require the purchasers of a 
railroad, at a foreclosure sale thereof, to organize a 
new company for the purpose of receiving and oper- 
ating the purchased road. Under these statutes 
such purchasers may organize a corporation under 
any name they may adopt,'* but in organizing the 


plan as finally carried out. Van Sic- 


5b. PAT. T. Co., supra. (3) The new corpora-|len v. Bartol, 95 Fed. 793. 
90. Van Siclen v. Bartol, 95 Fed.| tion to which the trustee transferred 3. Indiana, etc., R. Co. v. Swan- 
793; Coppell v. Hollins, 91 Hun 570, | the trust property is not a necessary | nell, 157 Ill. 616, 41 NE 989, 30 LRA 


36 NYS 500 [aff 159 N. Y. 551 mem, 54 
NE 1089 mem]. 

[a] That one of committee did not 
act in most of transactions is im- 
material, where the bondholders knew 
that he would not act in concert with 
the other members of the commit- 
tee, and where he had, by consent of 
all parties, agreed to abide by the 
action of the counsel for the com- 
mittee. Coppell v. Hollins, 91 Hun 
570, 36 NYS 500 [aff 159 N. Y. 551 
mem, 54 NE 1089 mem]. 


91. Coppell v. Hollins, supra. 

92. Van Siclen v. Bartol, 95 Fed. 
1S¥ y 

93. Bound v. South Carolina R. Co., 


78 Fed. 49, 23 CCA 636; Cushman v. 
Bonfield, 139 Ill. 219, 28 NE 9387 [aff 
36 Ill. A. 436]. 

94. Cushman vy. Bonfield, supra. 

95. Cushman v. Bonfield, supra; 
Zebley v. Farmers’ L. & T. Co., 139 
N. Y. 461, 34 NE 1067. 

[a] Remedies.—(1) Where mort- 
gaged railroad property is purchased 
by the trustee at foreclosure sale, un- 
der a provision in the decree allow- 
ing such purchase, and providing that 
on payment by any bondholder of his 
proportionate share of the moneys 
paid by the trustee as expenses of the 
action, and other moneys directed by 
the decree to be paid in cash, the pur- 
chase should inure to the benefit of 
any such bondholders, and where the 
trustee afterward sells the property 
to a new corporation without the 
knowledge of such bondholder, and 
refuses to account to him for his share 
of the proceeds, such bondholder’s 
remedy is not limited to intervention 
in the foreclosure suit, but he can sue 
the trustee for an accounting. Zebley 
v. Farmers’ L. & T. Co., 139 N. Y. 461, 
34 NE 1067 [rev 63 Hun 541, 18 NYS 
526]. (2) And the payment or tender 
of such proportionate share by. the 
bondholder is not necessary as a con- 
dition precedent to his right to such an 


[51 C. J.—59] 


party to the action by the bondholder 
for an accounting, where its title un- 
der the sale is not questioned and no 
relief is asked against it nor any facts 
stated which would warrant any re- 
lief. Zebley v. Farmers’ L. & T. Co., 
supra. 

96. Industrial, etc., Trust v. Tod, 
170 N. Y. 233, 63 NE 2385. 
' [a] Breach of contract and not 
conversion.—Where a reorganization 
committee uses bonds of the road de- 
posited with it to purchase the prop- 
erty at foreclosure, without having 
first prepared a plan of reorganization, 
as required by the reorganization 
agreement, and then presents’ the 
bonds to the commissioner appointed 
to effect the sale, who stamps on them 
an indorsement of a part payment re- 
sulting by virtue of such purchase, 
and the committee then sells the prop- 
erty over the bondholders’ protest toa 
new corporation, such committee is 
guilty of a breach of contract, and not 
a conversion, Industrial, etc., Trust v. 
Tod, 170 N. Y. 233, 63 NE 285 [rev 
52 App. Div. 195, 64 NYS 1093]. 

97. Industrial, ete., Trust v. Tod, 
180 N. Y. 215, 73 NE 7. 


98. Van Siclen v. Bartol, 95 Fed. 
793; White v. Wood, 129 N. Y. 527, 29 
NE 835. 

99. Van Siclen v. Bartol, 95 Fed. 
ier 

1. Van Siclen v. Bartol, supra; 


Industrial, etec., Trust v. Tod, 170 N. 
Y. 233, 68 NE 285 [rev 52 App. Div. 
195, 64 NYS 10938]. 

an: Van Siclen v. Bartol, 95 Fed. 

[a] Thus a failure fully to set out 
in a circular to the bondholders the 
reasons for the abandonment of the 
plan and the adoption of another does 
not render the committee liable where 
plaintiff, a bondholder, made no in- 
quiry for further information, and by 
his own negligence failed to respond 
in time to share in the benefits of the 


290 [aff 54 Ill. A. 260]; Cushman v. 
Bonfield, 139 Ill, 219, 28 NE 937; 
Industrial, etc., Trust v. Tod, 52 App. 
Div. 195, 64 NYS 1093 [rev on other 
grounds 170 N. Y. 233, 63 NE 285]. 

4 Trustees Corp. v. Kansas City, 
etc, Cow sk 3b Wc 0)n Teo. 

[a] Thus, where a member of a 
note owner’s committee, who is also 
the receiver’s counsel, bids for and 
buys property of the railroad at a 
judicial sale as trustee for all the 
noteholders, he is liable as trustee to 
the noteholders, and is required to 
render a strict account to his benefi- 
ciaries of all he receives, and cannot 
set up an adverse title or claim. 
Trustees Corp. v. Kansas City, etc., R. 
Co., 18 F. (2d) 765. 

5. Walker v. Montclair, etc., R. Co., 
30 N. J. Bq. 525. 

6. WU. Sete. aU rust «Convenes 
, Trust Co., 250 Fed. 377, 162 orey. 


7. Industrial, ete., Trust v. Tod, 
PSOMINE Ye +215; 73 NE 7. 

8 Vatable v. New York, etc., 

Co., 96 N. Y. 49 [rev 11 AbbNCas 1334. 

9. Vatable v. New MWOrk, ete: Rs 
Co., Supra. 

10. Vatable v. New York, etc., R. 
Co., supra. 

11. Reorganization of corporation 
after judicial sale in general see Cor- 
porations § 3613 

Rights and liabilities of purchaser 
on foreclosure generally see supra §§ 
796-805 

12. See statutory provisions; 
infra this note; and notes 13-20. 

fa] In Michigan Howell St. Annot. 
§ 3314 authorizes the purchasers of 
a railroad at foreclosure Sale to or- 
ganize a new company by filing a cer- 
tificate with the secretary of state, 
where the sale is under an order of 
court and is confirmed. Dester v. 
Ross, 85 Mich. 370, 45 NW 530. 

13. Vicksburg, etc., R. Co. v. El- 
more, 46 La. Ann. 1237, 15 S 701. 


case 
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corporation they must comply with all the statutory 
requirements.!* Such a statute does not authorize 
a transaction which is not in any proper sense an 
arrangement for the reorganization of an existing 
railroad,!® and hence does not apply where the pur- 
chasing company does not contemplate operating or 
maintaining the line of the old company.t® Such 
statutory authority also is intended to meet a case 
where there is no existing corporation capable of 
holding the property and exercising the franchises ;+* 
and hence it does not apply where the purchaser is 
a corporation already existing and capable of hold- 
ing the railroad property and exercising the fran- 
chise,1* and does not prevent the purchaser from 
transferring the property and franchise to such a 
company,!* and where there is such a transfer, and 
the line so acquired:is already constructed, it is not 
essential for the purchasing company to file a map 
of the line thus acquired.?° Under a statutory pro- 
vision that upon conveyance to a purchaser of cor- 
porate property under a foreclosure sale the purchas- 
er shall forthwith be a new corporation, a foreign 
railroad company which buys in railroad property, 
franchises, ete., at such a sale becomes a new domes- 
tie corporation subject to the jurisdiction of the state 
courts.*+ 

Supervision. Under some statutes the publie sery- 
ice commission has authority to supervise the carry- 
ing out of a purchasers’ plan of reorganization,*? 
but cannot pass on its propriety.*? 
' [§ 812] d. Nature and Validity of Reorganization 
Plan in General. In reorganizing an insolvent rail- 
road company it is the better practice to reorganize 


14. Mercantile Trust Co. v. Bin- Ly 
ford, 6 F. (2d) 285. LOSE 
[a] Payment of “current ex-| 629; 
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Julian v. Central Trust Co., 
S. 98, 24 SCt 399/948" Lie ed. 
Peo. v. Brooklyn, etc., R. Co., 89 


the enterprise on the basis of existing mortgages as — 


stock, or something which is equivalent, and by a_ 


new mortgage, with a lien superior to the old, raise 
the money which is required;?+ and a plan of reor- 
ganization by a purchaser at a foreclosure sale will 
generally be favored by the court when it is based 
on a conservative estimate of the future and so sound- 
ly framed as to withstand the dangers of financial 
and commercial stress.2° If the arrangement is 
made in good faith, it is not rendered invalid by the 
fact that the purchasers of the property are the 
same persons as those who comprise the new cor- 
poration.?® The fairness of a plan may properly 
be determined on a motion to confirm a sale under 
a bid which ineludes such plan;?7 and in determin- 
ing its fairness the fact that the plan has the ap- 
proval of a great majority of the bondholders is 
entitled to great weight,?® but is not controlling.?® 
The fact that a ereditor of the railroad company 
holds money and securities belonging to it may be 
considered in determining the fairness, as to bond- 
holders, of a plan for settling his claim and releas- 
ing such security.2° A plan which admits bonds 
secured by a particular division of the railroad to 
further security on other property does not unfairly 
favor such bonds as against refunding bonds where 
the latter are admitted to further security on such 
division.*+ 

Exchange of securities. It may be arranged that 
the new securities to be issued by the new company 
shall be exchanged for,-and extinguish, the bonds of 
the old company,*? where the demand therefor is 
made in proper time.*? The fixing of a reasonable 
and refuse permission to the new cor- 


poration to issue its stock and bonds 
in accordance therewith on the theory 


penses.”—A statute requiring the pur- 
chaser of a railroad at a receivership 
sale by a federal court, as a condition 
to reincorporating and doing business, 
to pay for “current expenses” of op- 
eration accruing within two years of 
the sale, is not antagonistic to an 
adjudication by the federal court that 
such expenses, although valid debts, 
are not secured or preferred claims 
under equity rule. Mercantile Trust 
Co. v. Binford, 6 F. (2d) 285. 

{b] In Georgia (1) under the act 
of Dec. 15, 1894, purchasers organiz- 
ing a corporation under such statute 
must file a petition for that purpose 
with the secretary of state, which 
petition must be verified, and there 
must be a certificate of incorporation, 
although it was otherwise under the 
act of Dec. 17, 1892. Thomas v. Mil- 
ledgeville R. Co., 99 Ga. 714, 27 SE 
756. (2) The issuance by the secre- 
tary of state of a certificate of incor- 
poration to such purchasers does not 
ipso facto create a corporation au- 
thorized to operate the railroad and 
exercise the franchises of that com- 
pany; such corporation does not come 
into complete existence until after or- 
ganization under the certificate in the 
manner prescribed. Watson v.. Al- 
bany, etc., R. Co., 111 Ga. 10, 36 SEH 


324, 

15. Munson v. Syracuse, etc., R. 
Co., 103 N. Y. 58, 8 NE 355. 

16. Munson vy. Syracuse, ete. R. 


Co.. supra. 

{a] Thus the statute does not au- 
thorize a transaction which contem- 
plates that a new corporation, whose 
articles describe its route as a dif- 
ferent one from that located by the 
old, shall purchase the incomplete 
road of an old corporation whose 
route has only in part been located. 
Munson v. Syracuse, ete., R. Co., 103 
N. Y. 58, 8 NE 355. ; 
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N. Y. 75 [aff 12 NYWklyDig 375]. 

18. Peo. v. Brooklyn, etc., R. Co., 
SOREN SLYA WTO. 

19. Julian v. Central Trust Co., 193 
U. S. 93, 24 SCt 399, 48 L. ed. 629; Peo. 
v. Brooklyn, etce., R. Co.,'89 N. Y. 75 
Laff 12 NYWklyDig 375]. 

20. Peo. v. Brooklyn, etc., R. Co., 
supra. 

21. Carolina Coal, ete. Co. v. 
Pop ae RCo. LEAN GCs o2 901s Eo 


22. Peo. v. Public Serv. Commn., 
145 App. Div. 318, 130 NYS 97 [aff 
203 N. Y. 299. 96 NE 1011]. 

23. See case infra this note. 

fa] In New York Stock Corp. L. §§ 
9-12, providing for the reorganization 
of railroads, and giving purchasers 
on foreclosure the power to devise a 
plan for readjustment of the respec- 
tive interests of creditors, mort- 
gagees, and stockholders, and for the 
representation of such interest in the 
bonds or stock of the corporation to 
be formed, and the incorporation of 
such plan into the charter of the new 
corporation, and to issue bonds and 
stock in conformity with such plan, 
was neither repealed by implication 
nor amended by Pub. Serv. Commn. L. 
(L. [1907] c 429) § 55, as amended by 
L. (1910) ¢ 480 (Consol. L. [1910] ¢ 
48), conferring on the public service 
commission supervisory power over 
the issuance of stock and bonds of 
railroads, and hence, where a bond- 
holders’ committee purchases the as- 
sets and franchises of a railroad com- 
pany pursuant to a plan of reorgan- 
ization, and organizes a new corpo- 
ration to take over the property in 
accordance with the Stock Corpora- 
tion Law, the public ‘service com- 
mission has jurisdiction only to 
Supervise the carrying out of the 
plan, and cannot pass on its propriety 


that the plan was not advantageous. 
Peo. v. Public Serv. Commn., 145 App. 
Div. 318, 130 NYS 97 [aff 203 N. Y. 
299, 96 NE 1011]. 

24. Shaw v. Little Rock, ete, R. 
Co., 100 U. S. 605, 25 Li. ed. 757; Ginty 
ve porte Shore R. Co., 172 Cal. 31, 155 


25. Central Trust Co. v. Missouri, 
ete., R. Co., 246 Fed.-154. a 

{a] Plan will not be encouraged 
which makes no adequate provision 
for future capital requirements, or 
in which the refinancing is so close to 
probabilities that earnings are likely 
to be absorbed in a lean year or 2 
Succession of them in fixed charges, 
although to avoid such a plan it is 
necessary to make the interest on 
Junior securities contingent rather 
than fixed, especially as the public has 
an interest in every railroad reorgani- 
zation accomplished by foreclosure. 
Central Trust Co. v. Missouri, ete; AR 
Co., 246 Fed. 154. 

26. Thayer v. Wathen, 17 Tex. 5 
A. 282, 44 SW 806. ta 

27. Kansas City Terminal R. Co. 
v. Central Union Trust Co., 28 F. 
(2d) 177 [mod sub nom. Central Union 
Trust Co. v. Missouri, etc., R. Co., 28 
F. (2d) 176; aff.North American Co. v. 
St. Louis, ete., R. Co., 28 F. (2d) 174]. 

28. Jameson v. New York Guar- 
anty Trust Co., 20 F. (2d) 808 [certio- 
rari den 275 U. S. 569 mem, 48 SCt 141 
mem, 72 L. ed. 481 mem]. 

293. Jameson v. New York Guar- 
anty Trust Co., supra, 

30. Jameson v. New York Guar- 
anty Trust Co., supra. 

31. Jameson v. New York Guar- 
anty Trust Co., supra. 

32. Houston, etc., R. Co. v. Keller, 
90 Tex. 214, 87 SW 1062 [rev (Civ. A.) 
36 SW 859]. . 

33. Hoopes v. Corbin, 1 NYSt 212. 


§§ 812-813] 


time within which bonds must be deposited in order - 
to participate in a reorganization is proper,** and 
does not constitute coercion of the bondholders by 
depriving them of time to attack the reorganization 
plan.*® The bondholders, however, need not always 
_be given securities of the same rank as those there- 
_tofore held by them,?* and so a reorganization plan 
under which holders of refunding bonds of the old 
company receive for part of their claims junior bonds 
is not necessarily unfair.?? 

[§ 813] e. Rights of Bondholders?’—(1) In Gener- 
al. After a sale and reorganization of a railroad, 
the rights of bondholders who have come into or 
assented to such arrangement ordinarily are gov- 
erned by the terms of the reorganization agree- 
ment.?° Where the agreement provides for the is- 
sue of stock of the new company, to be divided among 
bondholders in proportion ‘to the number of bonds 
deposited by them, upon entering into the agree- 
ment, a bondholder, regardless of the amount at 
which the new corporation is capitalized, is entitled 
to only the proportion of the stock issued to repre- 
sent property purchased which his bonds bear to 
the whole amount of bonds secured by the mortgage 
foreclosed.*® Any bondholder, who by the terms 
of the agreement is offered the privilege of coming 
in, has a right to be admitted and partipicate in the 
benefits of the reorganization,*! provided he applies 
to come in within the time fixed by the agreement,*? 
and complies or offers to comply with other terms 

34. Jameson v. New York Guar- 
anty Trust Co., 20 F. (2d) 808 [cer- 


tiorari den 275 U. S. 569 mem, 48 SCt 
141 mem, 72 L, ed. 431 mem]. 
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ing the coupons paid; but the other 
company is not entitled to any stock, 
and a person to whom it has sold in- 
‘terest coupons when overdue has no 
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or conditions prescribed by the agreement.*? Such 
a bondholder may sue to compel the disclosure to 
him of the plan of reorganization which is about to 
be carried into effect;4* or for a specific enforce- 
ment of the agreement and other equitable relief.*® 
A bondholder may also intervene personally or by 
committee to object to a plan of reorganization pro- 
posed in a foreclosure suit at any tirae when the 
matter is before the court for its approval.*® 

Statutory protection. Under some statutes, if the 
mortgage is foreclosed and the property purchased 
on the application of a number of the bondholders, ~ 
it inures to the benefit of all the bondholders,*7 and 
each mortgage bondholder becomes a stockholder 
in the property covered by the mortgage, in the 
proportion that his bonds bear to the whole issue 
covered by the mortgage,*® and if the right to par- 
ticipate is denied a bondholder, he may maintain 
an action to recover the damages sustained by rea- 
son of such refusal.*® 

Equities of bondholders of subsidiary lines. On 
reorganization of a railroad system, first mortgage 
bondholders of a subsidiary line; whose bonds were 
assumed by the principal company on its purchase 
of the line, occupy a dual position; first; as mort- 
gagees of the principal line; and second, as general 
creditors of the ‘purchasing company;°° and their 
rights should be recognized in both’relations by giv- 
ing them the benefit of their security, its value to 
be agreed on or determined by foreclosure and sale, 
acknowledge the validity of such re- 
ceipt or his claim either to his old 


bond or to a new one, on the ground 
that he had not complied with the 


35. Jameson v. New York Guar-]| greater rights than it has. Child v.|plan of reorganization by depositing 
anty Trust Co., supra. New York, etc., R. Co., 129 Mass. 170. | the bond with the trust company, he 
36. Jameson v. New York Guar- 40. White v. Wood, 129 N. Y. 527, | 18 entitled to equitable relief, because 
anty Trust Co., supra. 29 NE 835; White v. Wood, 21 NYS|the committee waived such require- 
37. Jameson v. New York Guar-|1124 mem [aff 142 N. Y. 656 mem, 37] ment by accepting the bond, and it is 
anty Trust Co., supra. NH 108]. pe Boca a that ee present nade 

. ies inst trustee for 41. Sage v. Iowa Cent. R. Co., 99 f ond is not made_a party! 
Miele to ecoonat cee supra § 810/1U. S. 334, 25 L. ed. 394; Walker v. Hitcheock vy. Midland R. Co., 33 N. 


note 95[a]. f 

Under reorganization of corporation 
generally see Corporations § 3615. 

39.. Lyman v. Kansas City, etc., R. 
Co., 101 Fed. 636 [app dism 103 Fed. 
991 mem, 42 CCA 679 mem]; Child v. 
New York, etc., R. Co., 129 Mass. 170; 
Thayer v. Wathen, 17 Tex. Civ. A. 382, 
44 SW 906. 

[a] Zllustration.—Where a. mort- 
gage to secure the payment of certain 
bonds with interest coupons at- 
tached provides that, in case of de- 
fault in payment of principal or in- 
terest, the trustees are to take pos- 
session of the property mortgaged 
for the purposes of foreclosure, and, 
on the foreclosure becoming absolute, 
the bondholders may form themselves 
into a new corporation, with a capital 
stock equal to the outstanding mort- 
gage debt without regard to unpaid 
interest, and that the new corporation 
shall consist of the holders of the 
mortgage bonds, at the rate of ten 
shares for every bond of one thousand 
dollars, and while the mortgage is in 
force, the railroad company makes a 
contract with another company by 
which the.latter guarantees that the 
interest maturing on a portion of the 
mortgage bonds shall be paid at ma- 
turity, and that any interest which it 
shall be obliged to pay shall be and 
remain a valid lien on all the property 
secured by the mortgage, and also 
purchases some of the bonds at a dis- 
cgunt and resells them, with its guar- 
anty of interest indorsed thereon, a 
holder of bonds, issued under the con- 
tract between the corporation and 
the other company, and who has re- 
ceived payment of interest from the 
latter is entitled to ten shares of 
stock for each bond, without redeem- 


Whelen, 4 Phila. (Pa.) 389. 

[a] Certain class of bondholders. 
—An agreement to purchase at fore- 
closure sale for the benefit of bond- 
holders of a certain class entitles all 
the bondholders of such class to par- 
ticipate in the benefit of the arrange- 
ment, and is not confined to persons 
who had signed the power of attorney 
given to the agent or committee who 
made the purchase. Sage vy. Iowa 
Cent. “Rs Co.) 99° Us Siydsty 25% lareds 
pea Walker v. Whelen, 4 Phila. (Pa.) 


42. Duncan v. Mobile, etc., R. Co., 
8 F, Cas. No. 4,139, 8, Woods 597. 

[a] Thus, where the purchase and 
reorganization are made by part of 
the bondholders for the benefit of all, 
the bondholders not subscribing to the 
reorganization plan are entitled to 
participate in the purchase and re- 
organization on an equal footing with 
the others provided they come in by a 
day named. Duncan vy. Mobile, etc., 
R. Co,, 8 F. Cas: No. 4,139, 3 Woods 
597. 


43. Carpenter v. Catlin, 44 Barb. 
(N. Y.) 75, 29 HowPr 423; Landis v. 
Western Pennsylvania R. Co., 133 Pa. 
DOs POM AnD DO. 

44. Midland R. Co. v. Hitchcock, 34 
Nite ig. 278. 

45. Hitchcock v. New Jersey Mid- 
land R. Co., 33 N. J. Hq. 86 [aff 34 N. 
J, Ba. 2781. 

[a] Illustration.—Where a bond- 
holder in compliance with the reor- 
ganization plan offers his bond to a 
trust company, as depositary, but it 
refuses to receive it, and he then gives 
it to a member of the reorganization 
committee at its office, and is given a 
receipt therefor, and, after the new 
company is organized, it refuses to 


J. Hq. 86 [aff 34.N. J. Hq. 278]. 

46. .Guaranty Trust Co. v. Mis- 
souri Pac. R. Co., 238 Fed. 812. 

47. Reed v. Schmidt, 115 Ky..67, 72 
SW 367, 24 KyL 1889, 61 LRA 270. 

[a] Thus a statute, providing that 
upon judicial sale of any railroad the 
purchaser shall pay in cash, except 
that, if the property be purchased by 
the holders of securities issued by the 
company, the purchaser shall be re- 
quired to pay only such amount as 
the court may deem sufficient to in- 
sure compliance with the bid, and the 
purchaser shall therefore be entitled. 
to pay the bid by payment of money 
or surrender of securities in propor- 
tion as such securities shall be en- 
titled to receive the purchase money, 
and that all holders of the same class 
of securities shall be entitled to have 
equal rights with, such purchaser, all 
holders of railroad bonds are entitled 
to membership in a pool organized 
among the bondholders to purchase 
the property at foreclosure sale. 
Reed v. Schmidt, 115 Ky. 67, 72 SW 
367, 24 KyL 1889, 61 LRA 270. 

48. Somerset R. Co. v. Pierce, 88 
Me. 86, 33 A 772 [app dism 171 U. S. 
641, 19 SCt 64, 43 L. ed. 316]. 

49. Reed v. Schmidt, 115 Ky. 67, 
72 SW 367, 24 KyL 1889, 61 LRA 270. 

[a] Thus, where the holders of 
railroad mortgage bonds are improp- 
erly excluded from a pool organized 
by bondholders to purchase the prop- 
erty at foreclosure sale, they are en- 
titled, after the property has been 
sold by the pool to third parties, to 
an accounting and to their proportion- 
ate share of the proceeds of the trans- 
action. Reed v. Schmidt,'115 Ky. 67, 
72 SW 367, 24 KyL 1889, 61 LRA 270. 

50. Guaranty Trust Co. v. Missouri 
Pac. R. Co.,’238 Fed. 812, 


932 [51 C.J.] 


and by giving them the status of general creditors 
as to any deficieney.°! 

[§ 814] (2) Binding Effect of Agreement; Right 
To Withdraw. Bondholders who have come into 
the reorganization arrangement, in the absence of 
fraud or concealment, are bound by a sale and re- 
organization thereunder,®* and are not entitled to a 
rescission of the reorganization agreement after it 
has been executed by the purchase of the property, 
the cancellation of the old mortgage, and the pay- 
ment of a large part of the assumed indebtedness.°? 
Where the manner of protecting bondholders is a 
matter of judgment, a plan devised in good faith 
and assented to by a majority of the bondholders 
is binding upon the others,®* provided it is fair 
and just to the minority bondholders;*> and a mi- 
nority bondholder will not be permitted to hold-up 
a fair reorganization plan merely as a means for ob- 
taining for himself more favorable terms than those 
given by the plan,®® or unless he can show that his 
legal rights will be impaired by the proposed reor- 
ganization.®? 

Deposit of bonds and acceptance of new bonds. 
Where the reorganization agreement provides that 
assenting bondholders shall deposit their bonds with 
the committee, a bondholder is bound to deliver his 
bonds to the committee and accept new ones when- 
ever requested to do so;°® and where the provision 
is for such deposit with a designated trust company, 
a deposit of his bonds with the reorganization com- 
mittee instead of with the designated depositary en- 


titles a bondholder to participate in the reorgani- 

v. Mis-| reorganization. 

ete., R 
58. 


51. Guaranty Trust Co. 
souri Pac. R. Co., supra. 

52. Crawshay v. Soutter, 6 Wall. 
(U. S.) 739, 18 L. ed. 845. 

58. Columbus, ete., R. Co.’s App., 
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Emery v. New York, 
Co., 9 Misc. 310, 30 NYS 306. 
Bound v. South Carolina R. Co., 
78 Fed. 49, 23 CCA 636; 
Farmers’ L. & T. Co., 
Carpenter v. Catlin, 44 Barb. (N. Y.) 
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zation, as the depositary is merely the agent of the 
committee.°® The consummation of such a plan by 
the deposit of old bonds and the acceptance of bonds 
of the new company operates as a payment of the 
old bonds,®°°® as the bondholder thereby surrenders 
all of his rights in respect thereof against the old 
corporation, its property, and the proceeds of the 
sale.6+ He has no claim upon the proceeds of the 
sale as an unsecured creditor, to the amount by 
which the sum realized falls below the amount of 
such bonds.* 

Right to withdraw. A bondholder who has, in ac- 
cordance with the reorganization agreement, depos- 
ited his bonds with the committee may withdraw 
them at any time upon becoming dissatisfied with 
the acts of the committee,®** unless he has agreed 
either expressly or by necessary implication not to 
withdraw his bonds for a stipulated period,** or 
until after the preparation of the reorganization 
plan.°> A provision in the agreement-giving the 
bondholders a right to withdraw after the plan has 
been submitted does not prevent a dissatisfied bond- 
holder from withdrawing from the agreement and 
recovering his bonds before a plan has been pre- 
pared, where there is no obligation on the commit- 
tee to prepare any such plan.°* Where, however, 
an agreement containing such a provision requires 
the committee to prepare a plan of reorganization 
and give notice thereof, the bondholder has no pow- 
er to withdraw his bonds until after the plan has 
been prepared and such notice given;®7 and, in such 
a case, if the property is foreclosed and the depos- 
scheme by the delivery of the road to 
the new company, and their claims 
also must be considered as paid. Cen- 
tral Trust Co. v. Cincinnati, ete., R. 


Co.. 58 Fed. 500. 
63. 


Pollitz v. 
53 Fed. 210; 


109 Fed. 177, 48 CCA 275. 

54. Palmer v. Bankers’ Trust Co., 
12 F. (2d) 747; Fearon v. Bankers’ 
Trust Co., 238 Fed. 83, 151 CCA 159. 
Anda see cases infra notes 55-57. 

[a] Confirmation of sale.—An or- 
der confirming a master’s sale of rail- 
road property, which has been in the 
hands of receivers for a number of 
years, will be affirmed, where it is 
made pursuant to a plan of reor- 
ganization approved by holders of 
five sixths of the issue of bonds hav- 
ing any interest in the property, and 
where the plan, while involving a 
heavy assessment on the bondholders, 
is open to all alike, and commends it- 
self to the court as the only practica- 
ble one by which any considerable 
part of their investment might be 
saved. Fearon v. Bankers’ Trust Co., 
238 Fed. 83, 151 CCA 159. 

55. Palmer v. Bankers’ Trust Co., 
12 F. (2d) 747; Fearon v. Bankers’ 
Trust*Co., 238 Fed. 83, 151 CCA 159. 

Rights of nonparticipating bond- 
holders generally see infra § 816. 

56. Palmer v. Bankers’ Trust Co., 
12 F. (2d) 747. 

57. Emery v. New York, etc., R. 
Co., 9 Mise. 310, 30 NYS 306. 

fa] Thus, where the holders of 
an overwhelming majority of the 
ponds of an insolvent railroad corpo- 
ration approve of a plan of reorganiza- 
tion which contemplates the execution 
of a new mortgage to take the place 
of the old, in order to avoid fore- 
closure, the carrying out of such plan 
will not be enjoined at the instance 
of a bondholder who owns only a very 
small number of the bonds, unless he 
can show that some substantial legal 
right which he has acquired by rea- 
sen of his ownership of the bonds in 
question has been, or will be, in- 
fringed or impaired by the proposed 


75, 29 HowPr 423. 

[a] Delivery of bonds before fore- 
closure sale.—Bondholders who sign 
a reorganization agreement are bound 
to deliver their old bonds to the com- 
mittee on demand, and are not en- 
titled to new bonds until after the 
formation of the new _ corporation. 
Hence, when the demand is made be- 
fore the foreclosure sale, participating 
bondholders cannot refuse to comply 
on the ground that they are entitled 
to receive new bonds immediately 
upon the surrender of the old ones. 
Carpenter v. Catlin, 44 Barb. (N. Y.) 
75, 29 HowPr 423, 

59. Hitchcock v. Midland R. Co., 33 
N. J. Eq. 86 [aff 34 N. J. Eq. 278]. 

60. Central Trust Co. v. Cincinnati, 
etc., R. Co., 58 Fed. 500; Houston, etc., 
R. Co. v. Keller, 90 Tex. 214, 37 SW 
1062 [rev (Civ. A.) 36 SW 859]. 

[a] _ Thus, where the bondholders 
and stockholders agree to a plan of 
purchase and reorganization whereby 
they are to receive securities in the 
reorganized corporation in lieu of 
their old securities, the effect of the 
carrying out of such agreement is the 
same as if the old bonds had been 
canceled in so far as respects the 
rights of bondholders to participate 
in the proceeds of the foreclosure 
sale. Central Trust Co. vy. Cincinnati, 
etc., R. Co., 58 Fed. 500. 

61. Columbus, etc., R. Co.’s App., 
109 Fed. 177, 48 CCA 275; Central 
Trust Co. v. Cincinnati, etc., R. Co., 
58 Fed. 500. 

62. Central Trust Co. v. Cincinnati, 
etc., R. Co., supra. 

[a] Judgment creditors who have 
advanced money to the railroad com- 
pany and who are included in the re- 
organization agreement on the same 
basis as the bondholders are in a like 
position after the completion of the 


Colonial Trust Co. v. Wallace, 
183 Fed. 897; Miller v. Rutland, etc., 
R. Co., 40 Vt. 399, 94 AmD 413. 

{a] Change in agreement.—Where 
the reorganization committee makes 
a material change in the reorganiza- 
tion agreement, a subscribing bond- 
holder may withdraw. Miller v. Rut- 
ren etc., R. Co., 40 Vt. 399, 94 AmD 


64. Colonial Trust Co. v. all 
183 Fed. 897. ee as 

65. Colonial Trust Co. v. Wallace, 
supra. 

66. 
supra. 
_[a] Reason for rule.—‘“‘An oppo- 
site construction would make the 
agreement altogether one-sided and 
might operate ; most unjustly. It 
would require a depositor to await 
the action of a committee with whose 
work he was dissatisfied, and from 
whose plan of reorganization he ex- 
pressed his intention in advance to 
dissent. It would seem to deprive 
him of the right to possess his own 
property merely to allow time to go 
by, for with the obligation to have his 
bonds ready for return upon the pub- 
lication of the plan it is not shown 
that the committee would be sub- 
Stantially prejudiced by anticipating 
such return.” Colonial Trust Co. v. 
Wallace, 183 Fed. 897, 898. 

[b] Not inconsistent provision.— 
A “provision that a depositor may 
withdraw his bonds after the publi- 
cation of a plan of reorganization 
upon the payment of his share of the 
expenses is not necessarily incon- 
sistent with his right to withdraw 
upon like condition before such pub- 
lication.”’ Colonial Trust Co. v. Wal- 
lace, 183 Fed. 897, 898. 

67. Industrial, etc., Trust v. Tod, 
180 N. Y. 215; 73 NE 7%: 


Colonial Trust Co. v. Wallace, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ited bonds used to purchase at the foreclosure sale 
without notice to the bondholder and before submis- 
sion of a plan of reorganization to him, the action 


of the committee, although it might not be fraudu-— 


lent or willfully wrong, is not in good faith, and a 
bondholder deprived of his right to withdraw his 
bonds by such act may sue the committee to recover 
damages sustained thereby,®® in which action the 
bondholder’s measure of damages is the value of 
the bonds at the date of the violation of the agree- 
ment;®® and where the bonds had no market value 
for years, such value may be approximately estab- 
lished by showing the intrinsic value of the prop- 
erty on which they were a first lien,*° and when so 
established the value of plaintiff’s bond is the prop- 
er proportion of that amount not exceeding the face 
of the bond and the unpaid interest.71_ But a bond- 
holder who has deposited his bonds subject to the 
orders of a reorganization committee pending fore- 
closure is not entitled to withdraw them after they 
have been deposited with a court to.be used in mak- 
ing payment for the property.7? 

[§ 815] (8) Operation and Validity of Purchase. 
Where, in pursuance of the reorganization scheme, 
the railroad property is purchased by a trustee for 
the bondholders, ordinarily all the bondholders who 
were parties to the scheme are, in equity, the own- 
ers of the property so purchased as tenants in com- 
mon,‘* and stockholders in the new corporation, 
without any formal surrender of their bonds;** and 
are entitled to relief in a suit by one of them, for 
himself and others similarly situated,’® their com- 
munity of right and interest making it permissible 
in such ease for all the other beneficiaries to come 
into such suit by intervening petitions.*® Bondhold- 
ers purchasing under such an agreement have the 
equitable right, after satisfying the cost and charg- 
es of the litigation and trust, to pay the residue of 
their bid in bonds,’* but such a bondholder has no 
interest in a note given by the new corporation to 
the trustees in payment of advances made by them 
for the actual expenses of the execution of the 
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trust, and cannot restrain the trustees from collect- 
imowat* 

Effect on original trust. Such a purchase, how- 
ever, does not divest the property of the original 
trust, but the purchaser will hold the same in trust 
for the bondholders secured by the mortgage or trust 
deed,’® which trust may be enforced by a bondhold- 
er, even though he has failed to pay his share of 
the costs and expenses and his bond has been re- 
turned to him by the trustee.°° The property may 
be followed by the bondholders into the hands of a 
purchaser from the trustee with knowledge of the 
trust,§! and the failure of the scheme under which 
the purchase was made will not divest or extinguish 
the trust;°? neither will the failure of some of the 
cestuis que trust to perform their undertakings with 
the purchaser have any effect upon the rights of oth- 
ers who comply with their agreement;** nor will 
their equitable rights be affected by the failure of 
the trustee properly to apply assessments paid by 
them.8+ Where, on such purchase by the trustee, 
one of the bondholders advances the amount of the 
bid, and has the sale confirmed and seeks to avail 
himself of the legal title thus obtained, he will take 
such title, with all the equitable burdens resting 
upon it, in favor of the other bondholders,®® and if 
he sells and conveys the property in fraud of such 
trust, he will be required to account for the proceeds 
to the other bondholders.*® But, where, in such a 
case, the sale is made in the interest of all the bond- 
holders, he, as one of the bondholders, is entitled 
to an equitable interest proportionate to the num- 
ber of bonds he owns,*? and if he is compelled to 
pay more than his share of the expense of receiving 
the title, he will be entitled to contribution from 
the other bondholders.®*® 

Consideration. Where a new corporation purchas- 
es at foreclosure sale the property of a railroad com-. 
pany, the majority of whose stock it owns, the fact 
that the purchase price paid is inadequate for the 
property is immaterial, in the ‘absence of fraud or 
conspiracy, in a collateral action by a holder of oth- 


Release by a bondholder of the 
trustee in the reorganization scheme 
from all further duty or liability, and 
waiver of all ‘rights obtained 
through or by him, will not preclude 


68. Industrial, etc., Trust v. Tod, | 1124 mem [aff 142 N. Y. 656 mem, 37 [a] 
supra. NE 108]. 
69. Industrial, etc., Trust v. Tod, 79. Indiana, ete., R. Co. v. Swan- 
supra. nell, 157 111. 616, 41 NE 989, 30 LRA|a 
70. Industrial, etc., Trust v. Tod, | 290 [aff 54 Ill. A. 260]; Cushman v. 
Supra. Bonfield, ree W259; 38 NE 937 [aff 
: 71. Industrial, ete., Trust v. Tod, | 36 Ill. IN 436]. 
Supra, 80. Indiana, ete., R. Co. v. Swan- 
72... U: S., etc., Trust Coe V- nell) 157) 11: 616, 41 NE 989, 30 LRA 


UaSs 

gree, Prust Co., 250 Fed. 377, 162 CCA 

47 

73. Indiana, ete., R. Co. v. Swan- 
nell, 157 Ill. 616! 41 NE 989, 30 LRA 
290 ‘Taft 54 Tll. A. 260]. 

Tenants in common in generat see 
Tenancy in Common [38 Cyc 1 

74. Barnes v. Chicago, etc., R. Co., 
122) U. S.1,,7-SCt 1043, 30 lL. ed, 1128. 

[a] Thus, if the participating 
bondholders assent to what is done 
in pursuance of the reorganization 
agreement, they become in law pur- 
‘chasers at the foreclosure sale, and, 
as such, stockholders in the corpora- 
tion organized in their behalf to take 
the property from their purchasing 
trustee; and that too without any 
formal surrender of their bonds. 
Barnes v. Chicago, etc., R. Co., 122 U. 
S. 1,7 SCt 1043, 30 L. ed. 1128. 

Deposit of bonds see supra § 

75. Indiana, ete., R. Co. v. Swan- 
nell, 157 Ill. 616, 41 NE 989, 30 LRA 
290 [aff 54 Ill. A. 260]. 

76. Indiana, etc., R. 
nell, supra. 

77. Duncan v. Mobile, etc., R. Co., 8 
F. Cas. No. 4,139, 3 Woods 597. 

78. White v. "Wood, 129 N: Y. 527; 
29 NE 835; White v.’ Wood, 21 NYS 


Co. v. Swan- 


290 [aff 54 Ill. A. 260]. 

{a] Trustee cannot rescind trust 
agreement after he has obtained title 
in pursuance of it. Indiana, etc., R. 
Co. v. Swannell, 157 Ill. 616, 41 NE 
989, 30 LRA 290 [aff 54 Ill. A. 260]. 

{b] Return by trustee to bond- 
holder, of latter’s bonds, upon an or- 
der receipting in full for the bonds 
and discharging the trustee from all 
liability, doés not release the equities 
that such bondholder has in the prop- 
erty purchased by such trustee, and 
transferred by him to another 
pany. Indiana, ete., R. Co. v. Swan- 
nell, 157 Ill. 616, 41 NE 989, 30 LRA 
290 [aff 54 Ill. A. 260]. 

81. Indiana, ete., R. Co. v. Swan- 
nell, supra. 

[a] Purchaser with notice of the 
trust, either express or implied, be- 
comes himself a trustee of the prop- 
erty for the beneficiary, and is bound 
in the same manner as the original 
trustee, even though he purchases for 
a valuable consideration. Indiana, 
etc., R. Co. v. Swannell, 157 Ill. 616, 
ae o} 989, 30 LRA 290 [aff.54 Ill. A. 

2. Cushman vy. ote. 139 Ill. 
219, 28 NE 937 [aff 36 Ill. A, 436]. 


such bondholder from following the 
railroad property purchased by such 
trustee in his official capacity and 
transferred by him with notice to an- 
other company. Indiana, ete., R. Co: 
v. Swannell, 157 Tl. Be 41 NE 989, 30 
LRA 290 [aft 54 111. A. 2601. 

83. Indiana, etc., R. Co. v. Swan- 
nell, supra; Cushman v. Bonfield, 139 
mae 219, 28 NE 937 [aff 36 Ill. A. 436]. 

84. Cushman v. Bonfield, supra. — 

85. Cushman v. Bonfield, supra. 

86. Cushman y. Bonfield, supra. 

[a] Evidence of fraud.—In such 
case, the concealment of the sale of 
the property and the negotiations for 
the sale by such party from the other 
bondholders, is evidence of fraud and 
deception. The fact that he may have 
been the holder of a majority of the 
bonds, and had the right to dictate a 
sale of the property, will not change 
the result, nor will the fact that a 
bondholder whose rights were denied 
may have at some time consented to 
a sale of the property, or may have 
had an adverse interest. To deprive 
him of all right to participate in the 
sale is evidence of fraud. Cushman 
v. Bonfield, 139 Ill. 219, 28 NE 937 [aff 
36 Ill. A. 436]. 

87. Cushman v. Bonfield, supra. 

88. Cushman v. Bonfield, supra. 

Contribution eencreny, see Contrie 
bution 13 C. J. p 820. 
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er securities of the railroad company against the 
purchaser.®?® 

[§ 816] (4) Rights of Nonparticipating Bondhold- 
ers. In the absence of statute, a bondholder can 
elaim no right to participate in the reorganization, 
where he has refused or failed to come into the 
scheme,®°® or has failed to comply with certain con- 
ditions until after the expiration of the specified 
time, which would entitle him to participate,®? even 
though he was ignorant of the agreement until after 
the expiration of the time fixed, and in such ease his 
only remedy, if any, would be to attack the foreclo- 
sure.°2, Where the property is sold under foreclo- 
sure proceedings and the title thereto is vested in 
a trustee who purchases in behalf of the bondhold- 
ers, a nonparticipating bondholder has no interest 
in the property,®® his only right being to share in 
the proceeds of the sale;®* nor can he be forced to 
eome into the new venture, but is entitled to stand 
upon his right to share in the proceeds.®® A court 
of equity will not at the suit of the railroad company 
compel its minority stockholders to assent to a re- 
organization scheme which inures solely to the bene- 
fit of the stockholders,®* as where the scheme re- 
quires the bondholders to seale their bonds, accept- 
ing in lieu thereof new bonds for a smaller amount.°* 
But where, by virtue of statute, a purchase of the 
road on the application of a number of the bondhold- 
ers inures to the benefit of all the bondholders,°® 
a nonparticipating bondholder has the rights of a 
tenant in common with the company formed by the 
other bondholders to the estate and property ac- 
quired by the foreclosure, subject to the right of the 
eompany to the possession and to receive the income 

for itself and as trustee for such cotenants.®® Where 
a decree of foreclosure directs pro rata payments 
in cash, by the purchaser, to bondholders who have 
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not elected to join in the purchase, they are not en-_ 
titled to interest on such payments, during the time — 
of delay necessary for determining the amount of © 
the payment.? a a 
[§ 817] f. Rights of Other Creditors*—(1) In 
General, The rights of creditors of the old compa- 
ny who have assented to the organization plan de- 
pend upon the terms thereof.? And where a court 
has taken possession of the property in a suit 
brought in behalf of all’ the unsecured creditors, 
and authorized a transfer thereof to a reorganized 
company pursuant to a plan approved by a large 
majority of the creditors, the nonassenting minor- 
ity may be required to accept payment in the same 
manner as the majority,* such as in the stocks and — 
securities of the reorganized company,* and a non- 
assenting creditor may be enjoined from attempting 
to enforce his claim otherwise than as providéd in 
the deeree of reorganization. Where the plan of 
reorganization offered is insufficient to protect credi- 
itors’ rights, the court, on an application for con- 
firmation of the foreclosure sale, may make an or- 
der protecting such rights.7 Where the proceed- 
ings and reorganization are had without notice to 
unsecured creditors and in fraud of their rights,® 
as where the railroad property is acquired for less 
than its value by the new:company, in which the 
old stockholders continue as stockholders,? such 
creditors are not bound thereby, and may sue in eq- 
uity to have the transfer of the property set aside,?® 
and to have the court formulate a new and just plan 
of reorganization, provided they offer to abide by 
such plan.4?_ So also a nonassenting, unsecured 
creditor is not bound by a decree on reorganization 
which does not protect his rights,12 as where he is 


. offered, as security, stock, the issuance of which has 


not been approved by the state publie utility com- 


g9. Male v. Atchison, etc., R. Co., 
230 N. Y. 158,129 NE 458,°15 ALR 
1098. 

90. Columbus, etc., R. Co.’s App., 


109 Fed. 177, 48 CCA 275; Wetmore 
w. St. Paul, ete., R. Co., 3 Fed. 177, 1 
McCrary 466, 29 F. Cas. No. 17,469, 5 
Dill. 531. 

91. Carpenter v. Catlin, 44 Barb. 
(N. Y.) 75, 29 HowPr 423. 

fa] Bondholder who signed agree- 
ment but failed to surrender his bonds 
on request has no right to claim any 
benefits under the agreement after the 
purchase of the road and the forma- 
¢tion of a new company. Carpenter v. 
Catlin, 44 Barb. (N. Y.) 75, 29 HowPr 


423. 
92. Hoopes v. Corbin, 1 NYSt 212. 
93. Landis v. Western Pennsyl- 


vania R. Co., 133 Pa. 579, 19 A 556. 

. 94 Bound v. South Carolina R. Co., 
78 Fed. 49, 23 CCA 636; Duncan v. 
Mobile, etc., R. Co., 8 F. Cas. No. 
4,139, 3 Woods 597; Landis v. Western 
Pennsylvania R. Co., 133 Pa. 579, 19 
A 556. 

Disposition of proceeds and surplus 

generally see infra § 823. 
i 95. Somerset R. Co. v. Pierce, 88 
Me. 86,'33 A 772 [app dism 171 U. S. 
641, 19 SCt 64, 43 L. ed. 316]; Landis 
v. Western Pennsylvania R. Co., 133 
Pa. 579, 19 A 556. 

96. Lake St. El. R. Co. v. Ziegler, 
99 Fed. 114, 39 CCA 431 [certiorari 
@en 177 U. S. 695 mem, 20 SCt 1029 
mem, 44 L. ed. 946 mem]. 


97. Lake St. El. R. Co. v. Ziegler, 
supra. 
' 98. See supra § 815. 

99. Brooks v. Vermont Cent. R. 
Gon22> Med 2115 


1. U.S., ete, Trust Co. v.. Kansas 
City, etc.,.R. Co., 240 Fed. 521. 


[a] Thus, where a railroad in the 
hands of a receiver is sold under a 
decree of foreclosure which provides 
that, on acceptance of a bid, the bidder 
shall, within a given time after the 
entry of an order directing such pay- 
ment, pay in cash pro rata the bonds 
of bondholders who have elected not 
to join in the purchase, the purchas- 
er is not required to pay interest on 
bonds held by bondholders not par- 
ticipating in the purchase between the 
date of the sale and the date of the 
cash payment into court, where the 
delay resulted from delay in deter- 
mining the amount necessary for the 
cash payment. U.S., ete., Trust Co. 
Lopes City, etc., R. Co., 240 Fed. 
oO . 

2. Under reorganization of corpo- 
As generally see Corporations § 

Liability of new company for debts 
of old see infra § 822. . 

3. Davidson v. Mexican Nat. R. Co., 
58 Fed. 653 [rev on other grounds 89 
Fed. 1015, 32 CCA 606]. 

4. Phipps yv. Chicago, ete., R. -Co., 
284 Fed. 945, 28 ALR 1184 [certiorari 
granted 261 U.S. 611 mem, 43 SCt 363 
mem, 67 L. ed. 826 mem]. / 

5. See infra § 819. : 

6. Phipps v. Chicago, etc., R.'.Co:, 
supra. : c 

7. Trustees Corp. v. Kansas Cify, 
etc., R.-Co., 18 FF. (2d)° 765. 

{a] Illustration.—Where a_reor- 
ganization plan, providing for capi- 
tal divided into seventy-five thousand 


shares, twenty thousand shaves to be} 


allotted for the purchase to applicant 
and his associates, fifteen thousand to 
applicant and receivers as compensa- 
tion for their services in receivership 
proceedings, and the balance of forty 


thousand shares to be allotted for sub- 
scription’ to noteholders at specified 
prices, is;insufiicient to protect the 
noteholders’ rights, an order should be 
entered authorizing them to purchase 
all the stock allotted to applicant and 
his associates, at the price paid there- 
for with interest, and paying appli- 
cant and receiver for their services, 
and in the alternative permitting the 
noteholders to purchase the forty 
thousandi.shares at the same price 
applicant’s associates paid for the 
paenty fee Beene shares. Trustees 

orp. v. Kansas City, ete., R. Co., 18 
BF. (2d) 765. : : 

8. Wabash R. Co. v. Marshall, 224 
Mich. 593, 195 NW 134. ‘ 

9. Northern Pac. R. Co. v. Boyd, 
228 U.S, 482. 33 SCt 554, 57 Li. ed. 931; 
Wabash R. Co. v. Marshall, 224 Mich. 
593, 195 NW -134. 

10. St. Louis, ete., R. Co. v. Des 
Moines, ete., R. Co., 101 Fed. 632, 

11. Paton v. Northern Pac. R. Co., 
85 Fed. 838. S 

[a] Pleading.—A bill by general 
creditors of an insolvent corporation 
which seeks to set aside a decree for 
the sale of the corporate property, 
and enjoin the sale and the carrying 
out of a plan of reorganization, and 
asks that the court formulate a new 
and just plan of reorganization, giv- 
ing to the general creditors their ap- 
propriate proportion of bonds or 
stock, and determining the terms upon 
which that proportion shall be award- 
ed; is wholly without equity, where 
there is no offer by complainants to 
enter ‘into, or be bound by, any plan 
of reorganization. Paton v. Northern 
Pac...R,.Co,, 85. Bed. 838. 

12. Wabash R. Co, v. Marshall, 224 


Mich. 593, 195 NW.134. 


ty 
oy 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


¥ 


817-818] 


§§ 
mission as required by law;!*® nor in such a case 
is he estopped from asserting his claim against the 
property by reason of an unfruitful discussion of 
a settlement between his attorney and officers of the 
reorganized company.'* One having a claim for 
damages for breach of contract by the old company 
is entitled to all the rights of an unsecured creditor 
on the reorganization.t> Where claims against the 
company are purchased by the committee, the fact 
that a larger amount or percentage is paid to some 
creditors than to others is immaterial_as to the 
rights under the reorganization plan of creditors 
whose claims were not purchased.'® 

Against committee. Where at a foreclosure sale 
a reorganization committee is the highest bidder and 
the sale to it is confirmed, but it fails to make good 
its bid and the property is resold for a less amount, 
the general creditors, if they would be benefited 
thereby, may compel such committee to make good 
the difference.1? 

Against trust fund. Where the reorganization 
agreement places funds in the hands of the new com- 
pany for the payment of unsecured creditors of the 
old company, who have not participated in or ac- 
cepted the plan, it constitutes such funds a trust 
fund for such purposes,'® and such a creditor may 
maintain an independent suit against’ the new com- 
pany in the nature of a creditor’s bill,t® and need 
not go into the court under whose decree the reor- 
ganization was effected.?° 

Person furnishing money for reconstruction. 
Where the mortgage: bondholders decline to receive 
the new bonds because they do not comply with the 
reorganization contract, a person, who has furnished 
the money for the reconstruction of the road in re- 


13. 
pra. 


Wabash R. Co. v. Marshall, su- 


RAILROADS 


Wall. (U. S.) 392, 19 L. ed. 117; Cro- 
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liance for security upon the performance of the con- 
tract, is entitled to equitable relief for specific per-. 
formance of the contract, the cancellation of unis- 
sued bonds, and an injunction restraining the com-. 
pany from issuing any other bonds without the con- 
sent of all the bondholders.?! 

[§ 818] (2) As between Creditors and Stockhold- 
ers. In accordance with the general rule that as 
between creditors and stockholders the property of 
an insolvent corporation is first appropriated to the 
payment of its creditors,?* a plan of reorganization, 
of an insolvent railroad company, between the bond- 
holders and stockholders in order to bind a creditor 
must recognize and adequately protect the prior 
rights of unsecured ereditors against all the prop- 
erty involved, over those of the stockholders,?* and 
a plan of reorganization which recognizes and pre- 
serves the interest of the stockholders at the ex- 
pense of the rights of such creditors is invalid as 
to nonassenting creditors and does not defeat their 
rights,?# even though the existence, of such credi-. 
tors was unknown at the time of the reorganiza- 
tion,?®> and whether the reorganization be made by 
contract or at private sale or consummated by a 
master’s deed under a consent decree.?® But this 
principle does not apply where title ta the property 
of the original company is acquired by purchase 
on a foreclosure sale, with no agreement or under- 
standing that those interested in the original com- 
pany are to be benefited directly or indirectly by 
the reorganization.*” od iia 

Fairness of plan as to creditors. The preserya- 
tion of creditors’ rights, however, is a practical mat-= 
ter,?® and what constitutes the requisite priority 
of treatment and fairness of plan depends upon the 


‘payment of interest and the company 


Necessity of public utility commis- 
Sion’s approval of issuance of stock 
see Public Utilities § 96. 

14. Wabash R. Co. v. Marshall, 224 
Mich. 593, 195 NW 134. ae 

is. Kansas City Terminal R. Co. 

v. Central Union Trust Co., 28 F. (2d) 
177 [mod sub nom. Central’ Union 
Trust Co. v. Missouri, etc, R. Co., 28 
F: (2d) 176; aff sub nom. North Amer- 
ican Co. v. Missouri, ete., R. Co., 28 
F, (2d) 174]. 
-16.. North American Co. vy. St. Lou- 
is, ete., R. Co., 28 F. (2d) 174 [aff sub 
nom Kansas City Terminal R. Co. v. 
kt Union Trust Co,, 28 F. (2d), 
771. ; : 

17. Central Trust Co. v. Cincinnati, 
ete., R. Co., 58 Fed. 500. . 

Rights, powers, and duties of re- 
organization committee in general see 
supra §§ 808-810. ; 

18. Wabash R. Co. v. Marshall, 224 
Mich. 593, 195 NW 134. : 
Wabash R. Co. v. Marshall, su- 


\ 
Wabash R. Co. v:. Marshall, 


Dester v. Ross, 85 Mich. 370, 
48 NW 530. 5 prick 
22. See Corporations §§ 3293-3295. 
23. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 271 U.S. 445, 
46 SCt 549, 70 L. ed. 1028; Kansas 
City Terminal R. Co. v. Central Union 
Trust Co., 28 F.. (2d) 177. [mod_sub 
nom Central Unidn Trust Co. v. Mis- 
souri, etc, R. Co, 28 F. (2d) 176; aff 
sub nom North American Co. v..St. 
Louis, ete, R. Co., 28.F. (2d) 174]. 
24, Kansas City Terminal R. Co. v. 
Central Union Trust Co., 271 U. S. 445, 
46 SCt 549, 70 L. ed. 1028; Northern 
Pac. R. Co. v. Boyd, 228 U. S. 482, 33 
SCt 554, 57 L. ed. 931; Louisville 
Trust Co. v. Louisville, etc., R. Co., 174 
U. S. 674, 19 SCt 827, 43 Lied. 1130; 
Chicago, etc., R. Co. v. Howard, 7 


| ceedings, 


zier v. Menzies Shoe Co., 103 Kan. 565, 
175 P 376; Pittsmont Copper.Co. v. 
O’Rourke, 49 Mont. 281, 141 P 849; 
Male vy. Atchison, ete., R. Co., 230_N. 
Y. 158, 129 NE 458, 15 ALR 1098. 
see Farmers’ L. & T. Co. v. Louisville, 
etc., R. Co., 103 Fed. 110 (holding that 
a plan of reorganization made by rail- 
road bondholders for the purpose of 
purehasing the property at foreclo- 
sure sale, and by which stockholders 
in the old company are permitted to 


‘convert their stock into stock in the 
‘new company on payment of a stipu- 


lated difference, is not for that reason 


|. fraudulent and void as to general 


creditors of the old company, where 


Nit does not appear that any of the 


stockholders, as such, are parties to 
the plan; or that it caused or in any 
manner affected the foreclosure pro- 
or deprived the general 
ereditors of any rights, so that what- 
ever rights, if any, are secured to the 
stockholders are at the expense of the 
bondholders, and not of the unsecured 


creditors). 
Rights of creditors generally see 
supra § 817. i 
25. Northern Pac. R. Co. v. Boyd, 


228. US. 482), 33) SCt 5545.57) L.sied. 
3:1. : cen 
26. Northern Pac. R. Co. v. Boyd, 
supra. But see Farmers’ L..& T. Co. 
vy. Louisville, etc., R. Co., 103 Fed. 110 
(holding that a decree foreclosing 
mortgages cannot be impeached be- 
cause of a prior agreement betiweéen 
the committee of bondholders and of- 
ficers and directors of the company to 
form a reorganized company and pur- 
chase the property at the-sale, and 
thereby relieve it from the unsecured 
debts of the company. even though it 
is part of such agreement that the 
stockholders of the old company may 
obtain stock in the new on payment of 
a small difference, where the mortga- 
ges are due because of default in the 


is in fact insolvent, and it does not ap- 
pear that the trustees who brought 
the suit are parties or stockholders to, 
or had knowledge of, the agreement, 
or that the default which matured 
the mortgages was due to such agree- 
ment). ) 4 

[a] Reason for rule.—“If purpose- 
ly or unintentionally a,single creditor 
was not paid, or provided for in the 
reorganization, he could assert his su- 
perior rights against the subordinate 
interests of the oid ‘stockholders in 
the property transferred to the new 
company. They were in, the; position 
of insolvent debtors who could not 
reserve an interest as against credi- 
tors. Their original centribution to 
the capital stock was subject to the 
payment of debts. The property was 
a trust fund charged primarily with: 
the payment of corporate liabilities. 
Any ;device, whether by private con- 
tract -or judicial, sale under consent 
decree, whereby stockholders. were 
preferred before the creditor, was in- 
valid. Being bound for the debts, the 
purchase of their property, by their 
new company, for their benefit, put 
the stockholders in the position of a 
mortgagor buying at his own sale. If 
they did so in good faith and in ignor- 
ance of Boyd’s claim, they were none 
the less bound to recognize his su- 
perior right in the property, when 
years later His contingent claim was 
liquidated and established.’  North- 
ern Pac. R. Co. v. Boyd, 228 U. S. 482, 
504, 33 SCt 554, 57 L. ed.-931. 

27. Male v. Atchison, etc., R 
2300 Ni Yorr58;) 129 NEP 458) 15 
1098. 

2s. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 28 F. (2d) 
177 [mod sub nom. Central Union 
Trust Co. v. Missouri, ete., R. Co., 28 
BF. (2d) 176; aff sub: nom. North 
American Co. v. St. Louis, ete., R. Co.; 
28 KF. (2d) 174]. i f 
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circumstances and necessities of the particular sit- 
uation,?® including the amount or character of the 
insolvent company’s outstanding securities, the 
amount of the unsecured indebtedness, the probable 
value of the equity in its property beyond secured 
debts, and the amount of money deemed necessary 
to insure successful operation of the new company,°° 
and can be questioned only by a creditor.** In view 
of these principles, generally speaking any plan is 
fair and binding on a creditor which fairly adjudges 
and secures to him his just and equitable share of 
the property of the old company,?1% and under 
which the rights of creditors and stockholders ¢on- 
form to existing practical necessities in such man- 
ner as least to disturb the legal priority of the ered- 
itors;*? and creditors who decline a fair offer based 
upon such principles cannot thereafter attack a re- 
organization as failing to recognize their rights.*% 
This does not make it necessary always to pay or 
offer payment to unsecured creditors in cash before 
stockholders may retain any interest in the reorgan- 
ized company ;** but, when necessary, they may be 
protected through other arrangements which dis- 
tinctly recognize their equitable rights to be pre- 
ferred to stockholders against the full value of all 
property belonging to the company and which afford, 
each of them the fair opportunity, measured by the 
existing circumstances, to avail himself of this 
right.25 A plan otherwise fair and valid as to ered- 
itors is not rendered invalid by a provision therein 
that disputed claims of creditors may be ltigat- 
ed;°* and the mere fact that the plan gives stock- 
holders an interest in the new organization upon 


29. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 28 F. (2d) 
177 [mod sub nom. Central Union 
Trust Co. v. Missouri, ete., R. Co., 28 
F. (2d) 176; aff sub nom. North 


F. (2d) 174]. 
American Co. v. St. Louis, etc., R. Co., 33. 
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177 [mod sub nom. Central Union 
Trust Co. v. Missouri, etc., R. Co., 28 
F. (2d) 176; aff sub nom. North Amer- 
ican Co. v. St. Louis, ete., R. Co., 28 


Kansas City Terminal R. Co. v. 


t 
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agreed terms, without including general creditors, — 
or tendering them an opportunity to join therein, © 
does not render it invalid,®7 unless the scheme is one 
to give to stockholders that which should go t 
ereditors,*® or is one to defraud creditors.*® ' 

Alternative offers. If a creditor has a free choice 
of two or more offers under a reorganization plan 
and either is fair, he cannot complain even if the 
other or others be patently unfair.‘° 

[§ 819] (3) Securities to Creditors. Where the 
property is in the possession of a court, it is within 
its power and judicial discretion, in decreeing a re- 
organization, to adjudge and secure unsecured ered- 
itors’ interest or shares to them, in the stock, bonds, 
or other securities of the reorganized company,‘ 
even though they do not assent to such reorganiza- 
tion;*? and where the reorganization plan provides 
for the distribution of securities to the general cred- 
itors, it is not necessary that the securities so of- 
fered shall be superior in rank or grade to those — 
which the stockholders may obtain;*? but it will be 
sufficient to offer the creditors securities of the same 
grade as those given to stockholders, but of differ- 
ent amounts, where under the circumstances that 
is all that may reasonably be expected.** A plan by 
which general creditors are given preferred stock 
and former stockholders are given common stock is 
not necessarily unfair or unduly preferential.t5 If 
assessments are demanded, they must be adjusted 
to the purpose of according to the creditor his full 
right of priority against the corporate assets, as 
far as possible in the existing cireumstances.** 

[§ 820] g. Rights of Stockholders.47 In the ab- 


ization is a fraud upon general credi- 
tors. Paton v. Northern Pac. R. Co, 
85 Fed. 838. 


38. Paton v. Northern Pac. R. Co., 


supra. 
39. Paton v. Northern Pac. R. Co., 


28 F. (2d) 174]. 

{a] Fairness of plan can be tested 
only by comparing the offers of par- 
ticipation made respectively to gener- 
al creditors and to stockholders in 
the light of the existing situation. 
Kansas City Terminal R. Co. v. Cen- 
tral Union Trust Co., 28 F. (2d) 177 
[mod Central Union Trust Co. v. Mis- 
souri, etc., R. Co., 28 F. (2d) 176; aff 
sub nom North American Co. v. St. 
Louis, etc., R. Co., 28 F. (2d) 174]. 

30. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 28 F. (2d) 
177 [mod sub nom. Central Union 
Trust Co. v. Missouri, etc., R. Co., 28 
F, (2d) 176; aff sub nom. North Amer- 
ican Co. v. St. Louis, etc., R. Co., 28 
F. (2d) 174]; Gernsheim v. Central 
Trust Co., 61 Hun 625, 16 NYS 127. 

{a] Judgment of trustee, when 
honestly and fairly exercised upon 
doubtful or disputed questions, is 
conclusive as to what should be taken 
into account, in ascertaining the debts 
and liabilities of the old company. 
Gernsheim vy. Central Trust Co., 16 
NYS 127. 

31. Kansas City Terminal R. Co. 

v. Central Union Trust Co., 28°F. (2d) 
177 [mod sub nom Central Union 
Trust Co. v. Missouri, etc., R. Co., 28 
¥. (2d) 176; aff sub nom. North Amer- 
ican Co. v. St. Louis, etc., R. Co., 28 
BE, (2d) 174). 
North American Co. v. St. 
ete, R. Co., 288 Fed. 612; 
Chicago, etc., R. Co., 284 
945, 28 ALR 1184 [certiorari 
granted 261 'U. S. 611 mem, 43 SCt 
363 mem, 67 L. ed. 826 mem]; Han- 
cock v. Toledo, etc., R. Co., 9 Fed. 738, 
11 Biss. 148; Wabash R. Co. v. Mar- 
shall, 224 Mich. 593, 195 NW 134. 

32. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 28 F. (2d) 


Centnal Union Trust Co., 271 U.S. 445, 
46 SCt 549, 70 L. ed. 1028. 

34. Kansas City Terminal R. Co. v. 
Central Union ‘Trust Co., supra; 
Phipps v. Chicago, ete., R. Co., 284 
Fed. 945, 28 ALR 1184 [certiorari 
granted 261 U. S. 611 mem, 43 SCt 363 
mem, 67 L. ed. 826 mem]. 

[a] Evidence of ability to pay in 
cash.—A statement made by the re- 
organized company to the public util- 
ity commission, in connection with an 
application for permission to issue 
securities, that the assets of the com- 
pany exceed the securities proposed 
to be issued, indicates merely a be- 
lief that the operation of the railroad 
as reorganized will enable the com- 
pany to discharge its obligations, and 
does not show that the claims of gen- 
eral creditors could be paid in cash. 
Walsh Tie, etc., Co. v. Missouri Pac. 
R. Co., 280 Fed. 38 [certiorari den 260 
U. S. 743 mem, 43 SCt 164 mem, 67 
L. ed. 491 mem]. 

85. Kansas City Terminal R. Co. 
v. Central Union Trust Co., 271 U. S. 
445, 46 SCt 549, 70 L. ed. 1028; Paton 
v. Northern Pac. R. Co., 85 Fed. 838. 

36. North American Co. v. St. Lou- 
is, ete., R. Co., 28 F. (2d) 174 [aff sub 
nom. Kansas City Terminal R. Co. v. 
Cr niiee Union Trust Co., 38 F. (2d) 

37. Paton v. Northern Pac. R. Co., 
85 Fed. 838. 

[a] Not fraud.—Where stockhold- 
ers are permitted to participate in a 
reorganization and for their stock 
are given an equal number of shares 
in the new organization upon the pay- 
ment of a given sum per share, and it 
appears that such sum is largely in 
excess of the market price of such 
new stock, it cannot be said that in- 
cluding stockholders in such reorgan- 


supra. 

40. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 28 F. (2d) 
177 [mod sub nom. Central Union 
Trust Co. v. Missouri, etc., R. Co., 28 
F. (2d) 176; aff sub nom. North Amer- 
ican Co. v. St. Louis, ete., R. Co., 28 F. 
(2d) 174]. 

41. Northern Pac. R. Co. v. Boyd, 
228 U. S. 482, 88 SCt 554, 57 L. ed. 
931; Phipps v. Chicago, ete., R. Co., 
284 Fed. 945, 28 ALR 1184 [certiorari 
granted 261 U. S. 611 mem, 43 SCt 363 
mem, 67 L. ed. 826 mem]. 

42. Phipps v. Chicago, etc., R. Co., 
supra, 

43. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 271 U. S. 445, 
46 SCt 549, 70 L. ed. 1028. 

44. Kansas City Terminal R. Co. v. 
Central Union Trust Co., supra. 

[a] Thus, where the same grade 
of securities is offered both to credi- 
tors and to stockholders, the differ- 
ence being that the stockholders are 
called upon to pay an assessment, or 
a relatively greater assessment than 
that asked of creditors, the plan may 
nevertheless be fair and binding, if 
the court is of the opinion that it ten- 
ders them all that could reasonably 
be expected under all the existing cir- 
cumstances. Kansas City Terminal 
R. Co. v. Central Union Trust Co., 271 
U. S. 445, 46 SCt 549, 70 L. ed. 1028. 

45. Walsh Tie, etc., Co. v. Missouri 
Pac. R. Co., 280 Fed. 88 [certiorari 
den 260 U. S. 743 mem, 43 SCt 164 
mem, 67 L. ed. 491 mem]. 

46. Kansas City Terminal R. Co. v. 
Central Union Trust Co., 271 U. S. 
445, 46 SCt 549, 70 L. ed. 1028. 

47. Under reorganization of corpo- 
vation generally see Corporations § 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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f 
sence of statute to the contrary, the effect of a fore- 
closure sale and reorganization, unless it is im- 
peached for fraud, is to extinguish all the rights of 
the stockholders of the old company,**® and there- 
after they have such rights only in the reorganized 
company as are secured to them by the decree of 
foreclosure or reorganization agreement,*® or by 
the governing statutes,5° as where the statute gives 
them the right to assent to the reorganization un- 
der foreclosure within a specified time.°! Where the 
plan of reorganization’ is not prohibited by res a 
stockholder who takes part therein is estopped, 1 
the absence of fraud, to attack the SES WER OY: as 
ultra vires,°? and this rule also apples to a purchas- 
er from such stockholder.*? 

Stockholders not parties to agreement. Where, 
under the terms of a reorganization agreement en- 
tered into by the bondholders, without the stock- 
holders being parties thereto, the stockholders in 
the old company are given the opportunity of aec- 
quiring stock in the new company upon certain con- 
ditions and within a specified time, any privilege of 
a stockholder in the old company to exchange his 
stock for stock in the new company does not arise 
from his original rights as a stockholder, but de- 
pends wholly upon the provisions of the reorganiza- 
tion agreement under which he is merely a bene- 
ficiary,°* and he must accept or reject the plan as 
a whole.®® If he refuses or fails to come into the 
reorganization, or to comply with the conditions 
within the time specified, he forfeits his rights there- 
under,®® and cannot thereafter demand a transfer 
of new stock on payment of the specified amount,®? 
or maintain a suit for the modification of the plan;°® 
and even though he had no notice, he is not entitled 
to damages for the refusal to give him new stock for 
his old after such time,°® since, if the foreclosure 
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sale and reorganization are valid, all his legal rights 
are cut off,®® and, if invalid, his right to attack the 
plan is not affected by an arrangement to which he 
is not a party.* Under such a reorganization a 
holder of common stock in the original company, 
who pays an installment of the assessments on his 
stock, but fails, with full knowledge of the facts, 
to pay the remaining installments when they fall 
due, loses the priiece to exchange his stock,®? and 
no right of redemption remains in him,*? and the 
stock to which he would otherwise be entitled is held 
subject to the rights of the other beneficiaries named 
in the reorganization agreement.°* A purehaser 
from such stockholder, after such default and after 
the rights of the other beneficiaries have intervened, 
who purchases for a nominal consideration and with 
knowledge of the situation, has no other rights than 
those of “his transferor, and is not entitled in law or 
in equity to compel an exchange of his stock upon a 
tender of the unpaid installments and interest.°° 

Reorganization by stockholders. Where a reor- 
ganization effected by a majority of the stockholders 
is unfair or oppressive, a nonparticipating minority 
stockholder may, in equity, enforce his rights with 
respect to the property of the old company in the 
hands of the new company,®® or he may require the 
majority stockholders to account as trustees.°? 

[§ 821] h. Rights and Liabilities of Reorganized 
Company®*—(1) In General. In accordance with 
the general rules which govern the rights, powers, 
property, and liabilities of a reorganized corporation 
in general,®® a new or reorganized railroad company 
after a sale on foreclosure succeeds to all the rights, 
franchises, and privileges of the old company,‘*® ex- 
cept such as were granted to the latter company by 
a special statute;*? and generally takes the corpo- 
rate capacity of the company against which the 


48. Vatable v. New York, etc., R.{ the general railroad act, and by the 58. Sercre v. Dodge, 28 Misc. 640, 
ae pe N: Vi ae [rev 11 AbbNCas 133]; ee of et £0 ee ee the reorgani- 59 NYS 1 
hornton v. abas 0., zation of railroads sold under mort- 59. nee v. Wabash R. Co., 8 
mee guece det ans eae Z08 abe. gage. Pratt v. Munson, 84 N. Y. 582.!/N. Y. 462. fai oe 
Iv. , a p< > 52. Holli 
82 NE 161; Dow ¥. Towa Cent: RCo, eee ae ins /v:; ‘St.Paul; ‘etc:, R. Co., Paes Thornton v. Wabash R. Co., 
un 186, a 3 OG 
426, 39 NE’ 398]: Carpenter v, Catlin, heen Hollins v. St. Paul, etc., R. Co., eet, Thornton vy. Wabash R. Co., su- 
A Barbs) UN .Yo° U5) 29: owPr 4 z 
poedick vy. Green, 1 Cine. Super. (Oh.) i) Pep Ae ee R. Co., 144 Gast Dawe Vaal Ne Cant R. Co., 144 
[a] Purchaser cannot be charged 55. Miller v. Dodge, 28 Misc. 640, 63. Dow v. Iowa Cent. R. Co., su- 
as trustee of the property so pur- 59 NYS 1070 pra. 
chased for the benefit of the stock- [a] Thus, where a committee ap-| 64. Dow v. Iowa Cent. R. Co., su- 
holders. MacArdell vy. Olcott, 104 Deamted By a) Part of ens pipe bong ers pra. 
Aon. Div. 3,93 NY 99 faff 189 N a railroad corporation enters into 2 f LR: ; 7% 
yes. 6S re 161]. Be [ an arrangement on behalf of all the dere Dow ve lowe Cent ie acme 


49. Mackintosh v. Flint, ete., R. 
Co., 34 Fed. 582; Vatable v. New York, 
etc., RCo: 96 "Nee 50; Thornton v. 
Wabash R. Co., 81 N. "y. 462. And 
see cases infra notes 51-53. 

50. See statutory provisions. 

51. See cases infra this note. 

[a]. In New York (1) under L. 
(1874) ¢ 430, as amended by L. (1876) 
ec 446, a stockholder has the right to 
assent to the plan “at any time within 
six months” after the reorganization 
of the new company, and, by comply- 
ing with the terms and conditions, be- 
comes “entitled to his pro rata benefit 
therein,’ but it is a condition prece- 
dent that he must signify his assent 
within the time specified, and if he 
fails to do so, he forfeits the right, 
and against such a_ forfeiture the 

’ courts can give no relief. Vatable v. 
New York, etc., R. Co., 96 N. Y. 49 [rev 
1f AbbNCas 133]. (2) The provision 
of L. (1853) ¢ 502 § 2, permitting a 
stockholder of a railroad company 
within six months after a foreclosure 
sale to acquire stock of the company 
purchasing, upon payment of a pro- 
portionate share of the price, was re- 
pealed by the act of 1854, amending 


stockholders with a committee of the 
bondholders which has purchased the 
property and franchises of the rail- 
road at a foreclosure sale under a 
mortgage given to secure the bonds, 
whereby all the stockholders are ac- 
corded by the purchasers the right to 
take stock in a new company to be 
organized, upon certain terms speci- 
fied, a stockholder not assenting to 
the appointment of the committee has 
his election either to repudiate the 
whole transaction and assert what- 
ever rights he may have as a stock- 
holder of the old company, or to rati- 
fy and adopt what his fellow stock- 
holders have done in his’ behalf. 
Pern ten v. Wabash R. Co., 81 N. Y. 


56. ._Dow v. Iowa Cent. R. Co., 144 
N. Y. 426, 39 NE 398; Vatable v. New 
York, ete, R. Co., 96 N. ¥. 50 [rev 9 
AbbNCas 271, 11 AbbNCas ‘ 
PaesmeoD v. Wabash R. Co., 81 N. Y 


57. Dow v. Iowa Cent. R. Co., 144 
N. Y. 426, 39 NE 398 [aff 70 Hun 186, 
24 NYS 292]; Dow v. Iowa Cent. R. 
Co., 70 Hun 186, 24 NYS 292 [aff 144 
N. Y. 426, 39 NE 398]. 


66. Bogert v. Southern Pac. Co. 
226 Fed. 200 [aff 244 Fed. 61, 156 CCA 
489 (mod on other grounds 250 U. Ss. 
483, 39 SCt 533, 63 L. ed. 1099)]J. 

67. Southern Pac. Co. v. Bogert, 
250 U.S. 483, 39 SCt 533, 63 L. ed. 1099 
[mod 244 Fed. 61, 156 CCA 489 (aff 
226 Fed. 500)]. 

68. Under reorganization of corpo- 
ration generally see Corporations §§ 
3618-3620. 

Liability of railroad company to 
Nate see Taxation [37 Cyc 841 et 
seq]. 

69. See Corporations §§ 3618-3620. 

70. Pollard v. Maddox, 28 Ala. 321; 
Vicksburg, etc., R. Co. v. Elmore, 4 
La: Ann, (12737, 15 °°S 7701s. Paige Ww. 
Schenectady R. Co., 178 N. Y. 102, 70 
NE 213. 

Rights, powers, privileges, an# 
franchises of reorganized corporation 
in general see Corporations § 3618. 

71. Dow v. Beidelman, 49 Ark. 325, 
5 SW 297%. 

Rights of purchaser on foreclosure 
as to corporate capacity, franchises, 
and powers of original company gen- 
erally see supra § 796. 
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foreclosure proceedings were conducted,?? and is 
bound to exercise the franchises of its predecessor.*? 
The new company may be subject to statutory regu- 
lations enacted subsequent to the giving of the fore- 
closed mortgage, but prior to the reorganization." 
The new company also succeeds to 
all the property and assets of the old company,‘® 
except such as were not covered by the mortgage un- 
der which the road was sold;** and may issue bonds 
Where the new company 
has come by the property fraudulently, it cannot, 
when deprived of its possession, recover for repairs 
or improvements or for encumbrances paid by it 


Property.7° 


for the property bought.7§ 


while in. possession.7® 
Necessity for transfer. 


be transferred to it.®° 


It has been held that, 
where, under the statutes, the reorganized company 
is a new corporation as to the ownership of property 
sold on the foreclosure, the property purchased must 
But on the other hand it has 
been held that, where the statute provides that the 
new corporation, formed by the purchaser and his 
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associates, shall have all the powers conferred by 


72. Vicksburg, ete., R. Co. v. El- 
more, 46 La. Ann, 1237, 15 S 701. 

‘73. Paige v. Schenectady R. Co., 
178 N.. Y. 102, 70 NE 213. 

74. ‘Railroad Comr. v. Grand Rap- 
ids, ete., R. Co., 130 Mich. 248, 89 NW 
967 [aff 193 U. S. 17, 24 SCt 310, 48 
LL. ed. 598]. 
- f(a] Rate regulation——Under a 
‘statute authorizing the purchasers at 
a foreclosure sale;of a railroad to or- 
gZanize a new corporation with the 
‘same rights 'as the original company 
‘and with all the power and right se- 
cured to a-railroad company by the 
‘statute and subject to the provisions 
of the same, a new company is sub- 
ect to the provisions of the railroad 
‘Maw fixing rates of transportation, al- 
though the: old company might not 
have been so, Subject. Railroad Comr. 
‘v. Grand Rapids,’ ete. R. Co., 130 
Mich. 248, 89 NW _ 967 Taft, 193 U. S. 
17, 24 sct 310, 48 L. ed, 598]. 

75. See generally Corporations °§ 

619. ! f 

Bondholders as owners in equity 
see supra § 815. 

76. Vicksburg, etc., R. Co. v. El- 
more, 46 La. Ann. 1237, 15. S 701; 
Pierce v. Ayer, 88 Me. 100, 33 A T77; 
,Somerset R. Co. v. Pierce, 88 Me. 86, 
$3 A 772; Gray. v. Massachusetts Cent. 
R. Co., 171 Mass. 116, 50 NE 549. 

77. ‘Wilmington, ete, -R. Co. vy. 
Downward, (Del.) 14 A 720. 

' 78, Thayer v. Wathen, 17 Tex. Civ. 


A. 382, 44 SW 906. 


iy 


79. Milwaukee, etc., R. Co.:v. Sout- 
ter,.13- Wall: (U;-S:) 51%, 20 I, ed. 
643. r 


+ 80. Frank v. New York, 
Co., 122_N. Y. 197,-25 NE 332. 

{a] It acquires title to no property 
,of the old company by virtue of the 
“foreclosure proceedings, except such 
as was actually transferred to it un- 
der the direction of the court. Frank 
v. New York, ete., R. Co., 
197, 25 NB. 332. 

81. Texas Southern R. Co. v. Harle, 


ete.; R, 


-101 Tex. 170, 105 SW 1107 [rev (Civ. 


SOLC 7. des, CO.y 


A.) 101 SW 878]. 

82. Texas Southern R. Co. v. Harle, 
supra. Contra,Thayer v. Wathen, 17 
“Tex. Civ. A’ 38%: 44 SW 906. 

83. Texas Southern R. Co. v. Harle, 
101 Tex. 170,105 SW 1107 [rev (Civ. 
; A.) 101 SW 878]. 

84. Rights and liabilities of pur- 
chasers on foreclosure in general: 
For indebtedness, securities, liens, 

and mortgages see supra § 802, 

On contracts of old company see supra 
9. 


See Corporations § 3620. 
U. S.—Hoard vy. Chesapeake, 
123 U.S. 222, 8 SCt 74, 37 


86. 


APPAR Sele SG 


L. ed. 130; Sullivan v. Portland, etc., 
RaCay; 94U. 8. 806, 24 L. ed. 324 

Til: — Morgan County v. Thomas, 76 
TI4.20; 

Ind.—Moyer v. Ft. Wayne, etc., R. 
Co., 132 Ind. 88, 31 NE 567. 

Mich.—Cook v. Detroit, etc., R. Co., 
43 Mich. 349, 5 NW 390. 

N. Y.—Peo. v. Rome, Re Cox 
103 N. Y. 95, 8 NE 369. 

Pa.—Stewart’s App., 72 Pa. 291. 

Tex.—International, ete. R. Co. v. 
Anderson County, 106 Tex. 60, 156 SW 
499 [aff (Civ. A.) 150 SW 239]. 

Wis.—Gilman vy. Sheboygan, etc., R. 
Co., 37 Wis. 317; Vilas v. Milwaukee, 
ete., R. Co., 17 Wis. 497. 

[a] Where railroad company is in- 
corporated by special act authorizing 
its organization, etc., on the purchase 
of another road under foreclosure, 
there is no privity between the two 
companies, so as to render the new 
company to-which the assets of the 
old are sold liable for the latter’s 
debts. Stewart’s App., 72 Pa. 291. 

87. U. S.—Kansas City Southern 
R. Co. v. Guardian Trust Co., 240 U.S. 
166, 86 SCt 334, 60 L. ed. 579 [aff sub 
nom. Central Impr. Co. v. 
Steel Co., 201 Fed. 811, 120 CCA 121, 
210 Fed. 696, 127 CCA-184]; Columbus, 
etc., R. Co.’s App., -109 Fed. .177, 48 
CCA’ 27/5" Dubuque: ete, git. Co. -v- 
Pierson, 70 Fed. 303, 17 CCA 401. 

Toe Louis, etc, R. Co. v. Miller, 
43 Ill. 199. 

In faa Les arly ete., R, Co. v. Grif- 
fin, 92 Ind. 

Rie eoride| erokeraae Co. v. Chis 
eee etc., R. Co., 207 Mo. A. 8, 280 SW 


Tex.—International, ete., R. Co. v. 
Concrete Inv. Co., (Commn. A.) 263 
SW 265 [aff (Civ. A.) 201 SW 718]... 

[a] MTllustration.—An offer of a 
railroad reorganization committee 
made to procure the discharge of a 
receiver, which provides that the re- 
organized company will assume. all 
undertakings and commitments of the 
receiver, constitutes an assumption 
of liability to third persons and not 
merely a provision for indemnity to 
the receiver.’ Price CE oleee Co. v. 
Coleg etc., R. Co., 207 Mo. A. 8, 230 
SW 374 

[b] New promise by reorganized 
company must, be shown, and in order 
to prove such there must-be shown 


ete., 


‘some action on the part of the direc- 


tors of the reorganized company, from 
which a promise can be fairly -in- 
ferred; the mere certificate of their 
secretary that the amount was due 
on specified items will be insufficient 
to prove a new promise or to bind the 
company, unless it appears that -he 


Cambria: 


‘old company. 
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law on private corporations and the property be sub- 
ject to the same liabilities in the hands of the new 
corporation as in the hands of the purchaser, the 
new corporation becomes the owner of the property 
held by its organizers on the filing of its charter,** 
without any conveyance from them,®? and that such 
ownership is not affected by the fact that the cor- 
poration was organized for the purpose of raising 
money upon bonds which failed of realization, since 
as soon as organized a corporation acquires a legal 
existence, owes duties fixed by law, and is no longer 
subject to the will of the organizer.** 

[§ 822] (2) Liability for Debts and Obligations 
of Old Company.** 
rule®® the reorganized or new company ordinarily 
is not bound by the debts or obligations of the old 
company,®® except where the new company has ei- 
ther in express terms or by reasonable implication 
assumed such debts and obligations,*? or where this 
liability is imposed by the statute under which the 
reorganization takes place,*® or by the decree of fore- 


In accordance with the general 


had been empowered to adjust the 
claim. American Cent. R. Co. v. Miles, 
Sakti LAs 

{[c] VJudgment.—Where judgment 
for land condemned for the road has 
been réndered against the railroad 
company,..which judgment remains 
unpaid, and after a sale of the entire 
road and franchises under foreclosure 
a new company is organized, which 
takes possession of the road ‘and oc- 
cupies the land, the new company is 
liable in equity to pay the judgment 
on the ground of having adopted the 
original transaction. Lake Erie, ete., 

. Co. v. Griffin, 92 Ind. 487. 

Ta] Where contract does not pass 
to purchasers of a railroad, they can- 
not be made to assume it either un- 
der the terms of a reorganization or 
otherwise. Kansas City Terminal R. 
Co. v. Central Union Trust Co., 28 F. 
(2d) 177 [mod sub nom. Central Union 
a ipee Co. v. Missouri, ete., R. Co., 28 

F, (2d) 176; att sub nom. North Amer- 


igan Co. wv.c Sty Louis,. ete. RR. Co,228 
» (2a) 174). 
ioe. Keeler v. Atchison, etc., R. Co., 


92 Bed. 545, 34 CCA 523; Internation- 
al, vetes: Ruy Cov; Concrete Inv. Co., 
(Tex. Commn. A.) 263 SW 265 {aft 
(Civ. A.) 201 SW 718]; International, 
ete., R. Co. v. Anderson County, (Civ. 
A.) 150 SW 239 [aff 106 Tex. 60, 156 
SW .499]; Norfolk, etc.; R. Co. v. Car- 
roll County, 110 Va. 95, 65 SE 531. 

[a] Illustrations.—(1) ‘Under a 
statutofy provision that the corpora- 
tion created by the sale of the prop- 
erty and franchises of a railroad com- 
pany under foreclosure shall succeed 
to its franchises and rights, and shall 
perform such duties as should have 
been performed by the first company 
but for such sale; the new company 
which purchases under foreclosure 
proceedings the property and fran- 


chises of the original company must ' 


construct a new highway in lieu of 
the public highway taken and used by 
the original company for its road, on 
the original company failing to con- 
struct such highway. Norfolk, ete., 
R. Co. v. Carroll County, 110 Va. 95, 
65 SE 531. (2) An application for a 
charter for a reorganized company 
constitutes an assumption and agree- 
ment to pay the liabilities of the old 
company, under a statute providing 
that the property of the old company 


in the hands of the new one shall be- 
changed with, and subject to, the pay- 


ment of subsisting liabilities of the 
International, etce., 

Co. v. Conerete Inv. Co., (Tex. Commn. 
A.) 263 SW: 265. [aff (Civ. A.) 201 SW 
718]. (8) JUnder such a statute the 
new. company becomes liable for the 


For later cases,'developments and changes in the law see cumulative Annotations; sameditle; page and note number. 
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closure and sale,*® and except where the circumstanc- 
es are such as to warrant the conclusion that the new 
company is not a special and distinct company but 
merely a continuation of the old company, and hence 
the same person in law.®°® The new company, how- 
ever, takes the property subject to the statutory and 
common-law duties of the old company to the pub- 
lic,°? such as the duty to maintain general offices, 
machine shops, ete., at the place where the old com- 
pany had contracted to keep them.®? The new com- 
pany, also, is Hable to account for the railroad prop- 
erty to a holder of bonds of the old company who has 
not come into the reorganization,®® but it is not liable 
for the operation of the road during the time inter- 
vening between the purchase and its organization, 
unless its possession during that. time is affirmatively 
shown.°# 

As trust fund. Since the creditors of the old 
company are entitled to look to its property and as- 
sets for the payment of their debts,®® such property 
and assets'remain liable in the hands of the new 
company for the debts of the old company, as to 
such claims as constitute a paramount lien thereon ;°° 
or where the circumstances are such as to render the 
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transaction a diversion of corporate property as a 
trust fund, in fraud of unsecured ecreditors,®* and 
mere assent to a plan of reorganization does not bar 
a creditor from enforcing his claim against the new 
company where the reorganization agreement to 
which he has assented does not indicate that stock- 
holders were to be preferred over creditors, as was 
in fact done,®® provided he is not barred by laches.9® 

Unauthorized contracts. In the absence of rati- 
fication the new company is not liable for unauthor- 
ized contracts of the reorganization committee. 

[§ 823] 18. Disposition of Proceeds and Surplus.” 
The rules which govern the distribution of the pro- 
ceeds of foreclosure sales in general’ ordinarily gov~ 
ern the distribution of the proceeds of a foreclosure 
sale of railroad property. In accordance with sueh 
rules, ordinarily the proceeds should be distributed: 
(1) To the payment of all proper costs and expenses 
attendant upon the foreclosure proceedings and 
sale.6 (2) To the payment of any claims: allowed 
by the court or by statute as superior to the lien of 
the mortgage or lien foreclosed.® (3) To the fore- 
closed mortgage debt,’ and the surplus, if any, to 
other lienors or creditors according to their legal 


payment of notes given by the old 
company to raise money to pay its 
debts and expenses. International, 
etc., R. Co. v. Concrete Inv: Co., supra. 

89. Chicago, etc., R. Co. v.. Farm- 
ers’ L. & T. Co., 79 Fed. 158;. Wood v. 
Dubuque, ete, R. Co., 28 Fed. 910; 
Farmers’ L. & T..Co. v. Central R. Co., 
17 Fed. 758,5 McCrary 421. 

' 90. Wilson: v. Chesapeake, ete., R. 
Co., 21 Gratt, (62 Va.) 654. 

- 91. International, etc, R. Co. v. 
Anderson County, 106 Tex. 60, 156 SW 
499 [aff (Civ. A.) 150 SW 2391. 

92. International, ete, RR.) Co. vi: 
Anderson County, isupra (under Rev. 
St. [1911] art 6423), 

[a] Iaintenance of offices.—Pro- 
hibition against the removal of offices 
and shops located by contract within 
a county in consideration -of. county 
bond aid extends, by statute, to the 
successor by mortgage foreclosure of 
the contracting railroad. Internation- 
al, ete., R. Co. v.. Anderson County, 
246 U.S. 424, 38 SCt 370, 62 L. ed. 807 
[aff (Tex. Civ. A.) 174 SW 305]. Con- 


tra Kansas City, .etc., R. Co. v. Cole, 
(Tex. Civ. A.) 145 SW 1094 (under 
earlier statute). 


93. Brooks v. Vermont Cent. R. Co., 
22 Fed. 211. 
94. Pittsburgh, ete, R. Co. v. 


Fierst, 96 Pa. 144. 

95. Seé supra § 817. 

96. Western Div. Western North 
Carolina R. Co. v. Drew, 29 F. Cas. No. 
17,434, 3 Woods 691 [aff 103 U. $.:118, 
26 LL. ed. 327]; Morgan’ County v. 
Thomas,.76 Ill. 120; Stratton v.. Eur- 
opean, etc., R. Co., 76 Me. 269; In- 
ternational, etc., R. Co. v. Anderson 
County, 106 Tex. 60, 156 SW 499 [aff 


(Civ. A.) 150 SW 239]; Kansas City, 
etc., ne ie: v. Cole, (Tex. Civ. A.) 145 
Sw 10 

97. Tooneds City Southern R. Co. v. 
Guardian Trust Co., 240 U. S. 166, 36 
SCt 334, 60 L. ed. 579 [aff sub nom. 
Central Impr. Co. v. Cambria. Steel 
Co., 201 Fed. 811, 120 CCA 121, 210 
Fed. 696, 127 CCA 184]; Northern Pac. 
R. Co. v, Boyd, 228 U.S. 482, 338 SCt 
554, 57 L. ed. ¥931 [aff 177 Fed. 804, 101 
ccA 18 (aff 170 Fed. 779)]; Wabash 


R. Co. v. Marshall, 224 Mich. 593, 195 
NW. 134; Bell v. St. Johnsbury, etc., 
Co., 85 Vt. 240, 81 A 630. 


R. 

' fa] Dlustration.—A reorganiza- 
tion of an insolvent railroad company, 
by which both its mortgage bondhold- 
ers and its stockholders, in exchange 
for their bonds and stocks, are given 
an interest in the new company, which 
purchases the property of the old com- 


. pany at a foreclosure sale - made pur- 


suant to such plan of reorganization 
and by consent of the old company 


and its stockholders,’is fraudulent in 
law as to unsecured creditors of the 
old company whose claims are left 
unpaid, and renders the new company 
liable for the claims of such creditors, 
who are not, under such circumstanc- 
es, represented in the foreclosure suit 
by the mortgagor nor precluded by 


| the decree therein from showing in 


equity the fraud and collusion by 
which it was obtained, and the prop- 


ferty of their debtor placed beyond 
| their reach by legal process. 


North- 
ern Pac. R. Co. v. Boyd, 177 Fed. 804, 
101 CCA 18 [aff 170 Fed. 779, and aff 
228 U. S.. 482, 33 SCt 554, 57 L. ed. 931]. 

98. Kansas City Southern R. Co. v. 
Guardian Trust Co., 240 U. S. 166, 36 
SCt 334, 60 L. ed. 579 [aff sub nom. 
Central Impr. Co. v. Cambria Steel 
Co.,-201 Fed. :811,.120 CCA. 12%, 210 
Fed. 696, 127 CCA 184]. 

99. Kansas City Southern R. Co. v. 
Guardian Trust Co., 240 U. S. 166, 36 
SCt 334, 60 L. ed... 579 [aff sub nom. 
Central Impr. Co. y. Cambria Steel 
Co., 201 Fed. 811, 120 CCA 121, 210 
Fed. 696, 127 CCA 184]. 

[a] Laches.—The holder of an un- 
liquidated claim of a railroad compa- 
ny will be held barred by laches from 
the right to charge a reorganized com- 
pany succeeding to the property with 
liability thereon, on the ground that 
it issued bonds and stock to the old 
company, where with ample opportu- 
nity he neglected to assert such claim 
against the company until after the 
transaction had been completed and 
the bonds and stock delivered. Weng- 
er _v. Chicago, etc., R. Co., 105 Fed. 
796 [aff 114 Fed. 34, 51 CCA 660].. 

1. Weil v. Northwestern Pennsyl- 
vania RR. Cod 257 Par 88s 1NIA. 342: 
Republic Bank Note Co. v. Northwest- 
ern Pennsylvania R. Co., 65 Pa. Super. 


72. 

[a] Illustrations.—(1) The new 
company is not liable for counsel’s 
services rendered the bondholders’ 
committee, under a contract for such 
services with the committee, and not 
of the railroad company, unless it has 
adopted such _ contract. Weil  v. 
Northwestern Pennsylvania R. Co., 
257 Pa. 88, 101 A 312. (2) Where a 
bondholder’s committee of an insol- 
vent railroad forecloses a mortgage 
and enters into an agreement with the 
purchaser to furnish the stock certifi- 
cates and bonds for a new company to 
be organized by the committee, to 
which the property is to be trans- 
ferred, and without formal authority 
of the board of directors, and before 
the property is transferred to it, the 
committee, through its attorney, con- 
tracts with an engraver for the bonds 


new company. 


and stocks of the new company, and 
the same are subsequently delivered 
to the attorney of the new company, 
and used by it without knowledge in 
the manner in which they were or- 
dered, the new company will not be 
liable to the engraver for the cost 
thereof, although the members of the 
committee were also directors of the 
Republic Bank Note 
Co. v. Northwestern Pennsylvania Lek 
Co., 65 Pa. Super. 72. 

2. Priorities see supra §§ 711-726. 

3. See Mortgages §§ 2004-2040. 


4. -See cases infra this’ note; and, 
notes 5-9. 
[a] Waiver.—That a claimant 


holds a note of the debtor company 
secured by its mortgagé bonds under 
an agreement that the note is “to be 
payment when paid’ does,not waive 
a right to claim payment: from the 
proceeds of the’ sale on foreclosure of 
the debtor company’s:railroad. Penn- 
sylvania Finance’ Co; v.. Charleston, 
ete., R. Co., 62 Fed. 205, 10 CCA $23. | 
; 5 Farmers’ L. & T. Co. v. Stutt- 
gart, vete., R.. Ca, 106 Ked. 565; See 
generally Mortgages §§ 2041-2065. ' 

6. Chicago, ete., R. Co. v. Ree eta 
106 U. Ss. 4%, 1 SCt 10, 2” Tue ed. 47: 
Queen Anne’s Ferry, ete., Co. v. Queen. 
Anne’s R. Co., 148 Fed. 44 Laff 162 Fed. 
828, 89 CCA 536 (certiorari den 212.'U. 
Ss. 574, 29 SCt_ 683, 53 Ui. ed. 657).).5 
Farmers? L. & T. Co. v. Stuttgart, ete., 
R. Co., 106 Fed. 565; Thomas v. Cin- 
cinnati, etc., R. Co., 91 Fed. 202; Cen- 
tral Trust Co. v. Clark, 81 Fed. 269, 
26 CCA 397; Interurban Constr. $Gew 
ss aCe State Bank, 76 Okl. 281, ARS 

[a] Out. of net income.—Where a 
court of equity at the suit of creditors 
acquires jurisdiction to establish pri- 
ority of liens upon, and orders distri- 
bution of, the proceeds of. sale of the 
property of an insolvent railroad cor- 
poration, and certain creditors claim 
priority of payment of their claims 
to those of mortgagees, because the 
claims were for material. and labor 
furnished for betterment. Within six 
months before appointment of a re= 
ceiver, who operated the railroad’s 


‘property for three years and then sold 


it under the court’s order, equity 
would decree a lien fo such claimants 
prior to a prior mortgage lien on the 
net surplus income only arising from 
the receiver’s operation, and not from 
the proceeds of sale. Interurban 
Constr. Co. v. Central State Bank, 76 


Okl. 281, 184 P 905. 
7. Chicago, etc., R. Co. v. Fosdick, 
106 U. S. 47,1 SCt'10, 27°L, ‘ed. 47- 


Park _v. Candler, 113 Ga. 647, 39 SE 
89; Security Sav., etc., Co. v. Goble, 
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priorities,* and after them to the mortgagor.® And 
the fact that a railroad extending into different states 
cannot be sold on execution at law and can be reached 
only by proceedings in equity does not render the 
proceeds of such a road when sold under foreclosure 
equitable assets which can be administered irrespec- 
tive of legal priority.1° In administering the prop- 
erty in a foreclosure suit, a court of equity, in its 
distribution of the surplus income, may prefer un- 
paid claims for current operating expenses to the 
claims of bondholders secured by a prior mortgage ;'1 
and may order that so much of the proceeds as is 
necessary to pay claimants then before the court 
shall be used for that purpose, and that the re- 
mainder be paid out according to the foreclosure 
decree.1?, Where, in a suit by a junior lienor to fore- 
close a mortgage of all the lands, franchises, and 
property of the railroad, a prior mortgagee of part 
of the lands intervenes, such mortgagee is not enti- 
tled to have the amount of his mortgage paid out 
of the funds in the hands of the receiver or out of 
the proceeds of a sale made pursuant to the decree 
of foreclosure, subject to such mortgage, since such 
sale passes only the equity of redemption.?® 
Persons entitled to participate. The general rules 
apply in regard to the persons entitled to participate 
in the distribution.1* Where the railroad is sold to 
bondholders, who receive the property in satisfac- 
tion of their bonds, the participating bondholders 
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and other bondholders, who have presented their 
bonds and received moneys apportioned to them, are 
not entitled to share in accumulated interest on mon- — 
eys apportioned to nonparticipating bondholders who 
have not presented bonds for payment of their pro- 
portionate share.1> Where the decree confirming a 
foreclosure sale fixes the priorities of claims payable 
out of the proceeds, one who makes no claim at the 
time of the sale and does not attack the decree of dis- 
tribution cannot afterward obtain an order author- 
izing the payment of his claim.?§ 

Equal and pro rata distribution. Where several 
debts or claims are equally entitled to be paid out of 
the proceeds, they are entitled to share ratably there- 
in;?* and, accordingly, bondholders joining in a 
reorganization agreement who have received securi- 
ties of the reorganized company in exchange for 
their bonds are entitled to participate in the proceeds 
of the foreclosure equally with bondholders not join- 
ing in the reorganization agreement,'® unless the 
securities taken in exchange are received in full sat- 
isfaction of their claims.1° Where, after the court 
has ordered a pro rata distribution among those who 
have proved their claims, and after some of them 
have received their proportion, others come in, it is 
unjust to allow the latter the same proportion in the 
undistributed balance, but the whole account should 
be reeast at a lower rate, each creditor who had been 
settled with being required to make a pro rata re- 


coy R. Co., 44 Or. 370, 74 P 919, 75 P 

[a] Proceeds of sale of personal 
property covered by the mortgage are 
equally applicable to the payment of 
the mortgage indebtedness with the 
proceeds of the sale of the real estate. 
Security Sav., etc., Co. v. Goble, etc., 
Re Coys 4s Or. 370; 74 Polo (oe 697. 

8. Chicago, etc., R. Co. v. Fosdick, 
LOCUS 4G MEO Ct lO 27 si veds aie 
State Trust Co. v. Kansas City, etc., 
RCo. 120° Med. 3983 Central!’ Brust 
Co. v. East Tennessee, etc., R. Co., 69 
Fed. 658; Mackintosh v. Flint, etc., 
ree Cos, 34 Med) 582° = Phillips wa eine 
Bluff, ete., R. Co., 187 Ark. 443, 208 


Sw 3138; Branner yv. Hardy, 18 La. 
Ann. 537; McDonald v. Charleston, 
etc., R. Co., 93 Tenn. 281, 24 SW 252. 


{a] “Creditor” or “investor.”—(1) 
Where one holding railroad stock as 
a mere dummy for the accommodation 
of others without any interest therein 
advances money to the corporation, he 
is affecting his right to participate in 
the distribution of the proceeds of a 
mortgage foreclosure sale, as a credi- 
tor, and not an investor. Phillips v. 
Pine Bluff, etc., R. Co., 137 Ark. 443, 
208 SW 313. (2) But one loaning to a 
railway corporation in which he owns 
no stock, but who is a stockholder of 
another ‘corporation interested in the 
railway company, and joining others 
in inducing a dummy to hold the rail- 
way company stock so that his com- 
pany will not appear to be interested 
therein, must be regarded as an in- 
vestor, and nota loan creditor. Phil- 
lips v. Pine Bluff, etc., R. Co., supra. 

[b] Compensation of trustee’s 
counsel.—Where, in a trustee’s suit 
to foreclose a railroad mortgage, the 
special master is directed to distrib- 
ute the proceeds, after deduction of 
certain expenses, including a liberal 
allowance to the trustee’s attorney, 
to the bondholders in certain propor- 
tion to the face of the bond, the trus- 
tee’s counsel is not entitled to addi- 
tional compensation out of the inter- 
est which has accrued on the fund for 
the payment of unpresented bonds, 
since the equitable right of bondhold- 
ers who have not presented bonds is 
superior to counsel’s: claim for addi- 


tional compensation. ee Trust 
Co. v. Drascovich, 3 F. (2d) 728 

{c] One having lien on equity of 
redemption in a railroad cannot com- 
plain of the disposition of the money 
paid therefor so long as the liens 
prior to his exceed the value of the 
equity of redemption. Merriman v. 
Chicago, etc., R. Co., 66 Fed. 663, 14 
CCA 26. 

[d] Surrender of title papers.— 
Where title papers belonging to the 
railroad company placed in the hands 
of a person to be held until amounts 
due certain persons are paid are sur- 
rendered under order of the cource 
having charge of the company’s prop- 
erty in insolvency proceedings, and 
the assets are thereby increased, the 
debts for which they are held should 
be paid out of the funds from the sale 
of the road next after the right of 
way claims. McDonald vy. Charleston, 
ete:, R. Co., 93 Tenn. 281, 24 Sw 252. 

[e] Trial of controversy between 
ereditors.—Where a railroad stock- 
holder files a petition after the pur- 
chase of corporate property on a mort- 
gage foreclosure, asking credit to the 
extent of mortgage bonds held by 
him, he is so far a party as to war- 
rant the trial of a controversy be- 
tween him and another creditor as to 
the distribution of the proceeds of 
sale. Phillips v. Pine Bluff,.ete, R. 
Co., 187 Ark. 443, 208 SW 313. 

{¥] Personal liability of purchaser. 
—The purchaser of mortgaged rail- 
road property at a sSheriff’s sale is 
personally bound for the surplus of 
the adjudication, and holds such sur- 
plus subject to the claims of inferior 
mortgage creditors who have for their 
security a special mortgage on the 
property sold. Branner v. Hardy, 18 
La. Ann. 537. 

Priorities generally see supra §§ 
711-726. 

9. Chicago, ete: Ra Conv. sh osdick, 
106 U. S, 47, 1 SCt 10, 27 L. ed. 47. 

10. Central Trust Co. v. East Ten- 
néssee, etc., R. Co., 69 Fed. 658. 

abs Chicago, etc., Ri Corns Wiriss 
one DrUSti@O.peoco Fed. 940, 141 CCA 


Priority of lien for operating ex- 
penser generally see supra §§ 718, 

12. Clews v. First Mortg. Bond- 
holders, 51 Ga. 131. 

13. Woodworth v. Blair, 112 U. S. 
8, 5 SCt 6, 28 Li. ed. 615. 


14. See generally Mortgages : §§ 
2004-2014; and see cases infra this 
note. 

[a] Loan creditor.—Where one 


holds a railroad company’s notes as 
loan creditor and a subsequent mort- 
gage is made to secure bonds with 
a provision that the loan creditor may 
exchange his notes for bonds, such 
right remains open upon a mortgage 
foreclosure, and equity will treat the 
conversion as accomplished and per- 
mit him to share in thé proceeds of 
the foreclosure sale. Phillips v. Pine 


Bluff, ete... R. Co.,.137 Ark. 944350208 
SW 313. 
[b] Unissued bonds and coupons 


taken up and canceled are not enti- 
tled to participate in the proceeds of 
a foreclosure sale. Atlantic Trust 
Con Ne, Kinderhooky jetes y R. iCone eld 
App. Div. 212, 45 NYS 492. 

[c] Fraud.—One who has been giv- 
en bonds secured by mortgage to se- 
cure his claim for construction will 
not be wholly excluded from partici- 
pation in the proceeds of the mortgage 
sale, although he is entitled under 
his. contract only to the cost of ma- 
terials, and ten per cent profit added, 
and fraudulently swells the cost price; 
but he will be allowed to participate 
on the basis of the actual cost. De- 
troit ‘TPrist Co: vy. Detroit, ete; Rii Co, 
159 Mich. 442, 124 NW 45. 


15. Equitable Trust Co. v. Western 
aa R. Co., 299 Fed. 304 [aff 3 F. (2a) 
16. Waycross Fitst Nat. Bank vy. 


Atlantic Coast Line R. 
146, 99 SE 859. 

17. Morton v. New Orleans, etce., 
Retete.) (Co. 9 Ala.5902- Branner. we 
Hardy, 18 La, Ann. 537; State v. Mexi- 
can Gulf Rio. 15) baa Anniwesss 

18. Freeman v. Watson, 215 Fed. 
S52, Loz OCGA a: 

19. Freeman v. 


Co., 149 Ga. 


Watson, supra. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fund.?® Where claimant’s lien covers only a por- 
tion of the road, he is entitled to distribution out of 
only such proportion of the proceeds of the sale of 
the entire property as the value of the portion-on 
which his lien exists bears to the value of the entire 
road. 

Diversion of funds.??. Where the current income 
of the railroad has been diverted from the payment 
of current expenses to claims not of this preferential 
class, leaving claims for current expenses unpaid, 


’ the court, on foreclosure, may, from the proceeds of 


the corpus of the mortgaged property, restore and 
apply to the payment of unpaid current expenses the 
amount so diverted;?* but the amount that may be 
so restored and applied may not exceed the amount 
of the diversion. Where, however, there is no 
diversion by the receiver of income derived from 
operation to betterments of the property, and the 
entire income goes into operating expenses and tax- 
es, after which there is no net income but a deficit, 
which is paid from the proceeds of sale, mechaniec’s 
lien claimants are not entitled to an equitable len 
on money in the receiver’s hands from a sale of the 
mortgaged property, as against liens of prior mort- 
gagees, suing to foreclose.25 

[§ 824] 19. Review of Proceedings.* The rules 
governing review in civil actions,?® and more par- 
ticularly in foreclosure actions,?" generally regulate 
the review of foreclosure proceedings on railroad 
property.?® As a general rule the appeal brings up 
nothing but errors legally assigned, and the review 
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will be restricted to the specific questions thus point- 
ed out and designated for review.*® The appellate 
court will not review decisions upon points resting 
wholly in the discretion of the lower court, unless 
an abuse of such discretion is shown;*® nor will it 
review such errors as have been waived or acquiesced 
in by the parties concerned.*! It will not review 
an alleged error respecting the property in a railroad 
foreclosure suit, and the allowance of amounts due 
to holders of mortgage bonds, if the evidence pre- 
sented before the master is not brought before it, and 
if no objection to the proof was taken below.*? 
Where the record on appeal is too meager for the ap- 
pellate court to determine whether there was error 
in the decree, such decree must be affirmed,** or the 
appeal dismissed.*4 General creditors are not injured 
by a release of errors by the trustee in an action in 
which an adjudication that the property had become 
vested in another corporation was had, where it ap- 
pears that the company was hopelessly insolvent and 
that under no circumstances could the general credi- 
tors receive anything out of the assets.?> A super- 
sedeas will not be granted on an appeal from an or- 
der confirming a foreclosure sale, where the main 
decree was not superseded on appeal therefrom.*® 

[§ 825] 20. Fees and Costs.*7 Allowances may 
properly be made from the fund realized on fore- 
closure to compensate counsel for services rendered 
for the common benefit in preserving or protecting 
the railroad property,?® particularly where provision 


20. Pinkard y. Allen, 75 Ala. 78. 

21. Low v. Blackford, 87 Fed. 392, 
31 CCA 15 [aff 82 Fed. 344]; Chicago, 
etc., R. Co. v. Loewenthal, 93 Ill. 433; 
Citizens’ Sav., etc., Co. v. Cincinnati, 
ClLen ae bract.Cos, LOGsOh. St. 25 thi, nba? 
NE 380; Hand y. Savannah, etc., R. 
Co. iS Co 2195 

{a] Illustrations.—(1) On the 
foreclosure of a mortgage on a rail- 
road commenced by the mortgagor 
company and completed by another 
company, the proceeds of the sale 
must be distributed in the proportion 
which the work done by the mortga- 
gor company bears to the value of 
the entire road as completed by the 
new company. Chicago, etc., R. Co. v. 
Loewenthal, 93 Ill. 433. (2) Where a 
single mortgage, given by a railroad 
company to secure three series of 
bonds, each of which constitutes a 
first lien upon one of the three di- 
visions of the road, and a second lien 
upon the other two, is foreclosed in 
equity, the entire property should 
be sold as an entirety, and the pro- 
ceeds apportioned among the bond- 
holders of the three classes accord- 
ing to the relative value of the three 
divisions. Low v. Blackford, 87 Fed. 
392, 31 CCA 15 [aff 82 Fed. 344]. 

{b] Proceeds of rolling stock of 
consolidated company.— Where a lease 
of the property of a consolidated in- 
terurban railroad company to an op- 
erating company requires the lessee 
to renew and replace the rolling stock, 
and thereafter, to replace worn-out 
equipment, the lessee acquires addi- 


‘tional rolling stock in its own name, 


all such additional equipment should, 
on insolvency and foreclosure of un- 
der-lying mortgages executed by the 
railroad companies before consoli- 
dation, be held to belong to the divi- 
sional properties and subject to the 
mortgages, and, if the same cannot 
be equitably divided, should be sold 
and the proceeds divided in the ratio 
of the car requirement of each divi- 
sion. Citizens’ Sav., ete., Co. v. Cin- 
cinnati, etc., Tract. Co., 106 Oh. St. 
577, 140 NE 380. 


22. Diversion of funds generally 
see supra § 734. 

23; Chicago, ‘ete., Ri Co: -v. U.S; 
ices Trust Co., 225 Fed. 940, 141 CCA 


24. Chicago, ete., R.) Co. v.’ U..S., 
ete, Crust Co. ‘supra, 

25. Interurban Constr. Co. v. Cen- 
ue State Bank, 76 Okl. 281, 184 P 


eet See Appeal and Error 3 C. J. p 

27. See Mechanics’ Liens §§ 763— 
771; Mortgages §§ 1790-1797. 

28. See cases infra this note. 

{a] Parties.—(1) Receivers in a 
suit to foreclose a railroad mortgage, 
who had been finally discharged prior 
to the filing of an intervening peti- 
tion to establish a judgment recovered 
against them as a claim against a 
fund reserved by the court after sale 
of the road to cover such claims, and 
who were not made parties to the pe- 
tition, are not necessary parties on an 
appeal from the decree entered there- 
on. St. Louts Southwestern R. Co. v. 
Jackson, 95 Fed. 560, 37 CCA 165. (2) 
So, upon petition for a bill of review 
upon decree of foreclosure of a rail- 
road mortgage by second mortgage 
bondholders, they cannot object to the 
decree on the ground that persons 
claiming title adversely to a part of 
the mortgage premises were not made 
parties, where they deny the railroad 
company’s title to such disputed prop- 
erty. Farmers’ L. & T. Co. v. Green 
Bay, etc., R. Co., 6 Fed. 100, 10 Biss. 
2038. 

[b] Evidence.—In a suit to enforce 
a laborer’s lien, when the evidence 
‘does not sustain the specific finding 
as to the amount due, the decree will 
be reversed for a proper decree. Lowe 
v. East, etc., R. Co., 79 Fla.’ 43, 83 S 
671. : 

29. Farmers’ L. & T. Co. v. Green 
Bay,.ete., R; Co., 6:Fed. 100, 10 Biss. 
203 (Holding that the court may take 
into consideration the laches of the 
petitioner in not presenting the peti- 
tion for nearly two years after the 
decree had been filed and within a few 


days before the sale was advertised 
to take place, where there are no aver- 
ments in the petition sufficient to ex- 
cuse the delay of such person in pre- 
senting his petition). 

[a]. Agreement entered into be- 
tween bondholders for proposed or- 
ganization of the road can only be con- 
sidered to the extent that the partic- 
ular interests of the petitioner might 
be involved. Farmers’ L. & T. Co. v. 
Green Bay, etc., R. Co., 6 Fed. 100, 
10 Biss: 203. i 

30. Central Trust Co. v. Grant Lo- 
comotive Works, 135 U. S. 207, 10 Sct 
736, 34 L. ed. 97. 

[a] Amendment of petition.—The 
refusal of the court to allow a mort- 
gagee to amend and supplement its 
petition for a rehearing of an. order 
making certain expenses a prior lien 
on the property of the company, and 
to file it as an original bill of review 
as of that date, after the time limited 
by statute for taking an appeal there- 
for, is a matter of discretion. Cen- 
tral Trust Co. v. Grant Locomotive 
Works, 135 U. S. 207, 10 SCt 736, 34 


L. ed. 97. 
31. Guion v. Liverpool, etc., ins. 
Co.,. 109.Us. S173, 8:SCts108. 127s eds 
895; In‘diana Southern R. Co. v. Liv- 
erpool, etc., Ins. Co.,; 109 U. S. 168, 
3 SCt 108, 27 L. ed. 895. 

32. Indiana Southern R. Co. v. Liv- 
erpool, ete., Ins. Co., supra. 

83. Kneeland v. Luce, 141 U.S. 
437, 12 SCt 39, 35 L, ed. 808. 

34. Fitzgerald v. Evans, 49 Fed. 
426, 1 CCA 307. 

35. Loeb v. Chur, 3 Silv. Sup. 147, 
6 NYS 296 [125 N. Y. 726 mem, 26 NE 
756 mem]. 

36. Farmers’ L. & T. Co. v. Iowa 
Cent. R. Co., 8 F. Cas. No. 4,664, 4 
te 546 [aff 99 U. S. 334, 25 L. ed. 

37. Compensation and expenses of 
trustee see supra § 704. 

Costs and fees in foreclosure suits 
generally see Mechanics’ Liens § 772 
et seq; Mortgages § 2041 et Beds 

38. Phinizy v. Augusta, etc., R: Co,, 
98 Fed. 776; Philadelphia Inv. Co. v. 


*By HARRY ROSEN (§§ 824-829). 
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therefor is made in the foreclosed mortgage,*® the | 


amount of the fees to be allowed depending upon 
the nature, extent, and difficulty of the services ren- 
dered, the amount involved, and other pertinent cir- 
cumstances of the case,*® and being very largely in 
the discretion of the court, so that its decision will 
not be reversed, unless an abuse of discretion is 
shown by the allowance of an entirely unwarranted 
or excessive fee.4! Counsel, however, who appear 
and represent the individual interests of particular 
parties do not come within this rule,*? although it is 
within the discretion of the court to allow compen- 
sation to attorneys representing a bondholder not 
participating in a reorganization to be a charge 
against the entire fund available for the payment of 
all such nonparticipating bondholders.** No allow- 
- anee can be made for counsel representing the mort- 
gagor where the fund realized is insufficient to pay 
the mortgages,** and where the foreclosure and sale 
results in a surplus remaining over and above the 
mortgage indebtedness, the fees of counsel repre- 
senting the bondholders will be charged against the 
latter’s share of the proceeds and not against the 
fund as a whole.*® Allowance should, in a proper 
ease, be made for a sheriff’s or other officer’s fees or 
compensation,*® and for reasonable compensation to 


Ohio, etc., R. Co., 46 Fed. 696; Bound 


RAILROADS 


itation.—Gen. St. (1878) ¢ 81 § 44, 


© 


88 895-826 


a master appointed in the foreclosure suit.** 

[§ 826] 21. Redemption**—a. Right of Redemp- 
tion in General. As in the case of mortgages gen- 
erally*® a mortgagor company and those succeeding 
to its title, or any person having a title or interest 
in the mortgaged premises which would be preju- 
diced by a foreclosure, is entitled to redeem the rail- 
road property from the lien or mortgage existing 
against it.°° But as to the right to redeem from the 
foreclosure sale, the law is “not so well settled.>+ 
While a right of redemption from such a sale exists 
while the trustees are in possession of the road and 
operating it for the benefit of bondholders,°®? or at 
any time prior to the confirmation of the sale, by 
bringing into court the amount due and costs,°* yet, 
in the absence of a statute to the contrary, a valid 
foreclosure and sale, duly confirmed, extinguishes the 
equity of redemption,®* except as to persons whose 
rights have not been adjudicated in the foreclosure 
proceedings,°® and the only remedy in such a ease, 
if any, is by a suit to vacate the decree.®* In some 
jurisdictions, however, a statutory right to redeem is 
given under which a specified time is generally al- 
lowed for redemption before the decree or sale is 
made final;°* although, even in such jurisdictions, 
a general statute applying to redemptions of land in 


R. Co., 54 Me. 173; Wood v. Goodwin, 


v. South Carolina R. Co., 43 Fed. 404. 

fa] Illustration.—Where the hold- 
er of second-mortgage railroad bonds 
brings suit for the appointment of a 
receiver, and a receiver is thereupon 
appointed with the consent of all in- 
terested parties and to the advantage 
of all, the services rendered by com- 
plainant’s attorneys being for the 
common benefit should be paid for 
from the assets of the company. 
Bound v. South Carolina R. Co., 43 
Fed. 404. 

fb] Counsel for trustee opposing 
foreclosure.——Where complainant is 
the holder of a majority of the bonds, 
secured, and the trustee, by agree- 
ment with complainant, has declined 
to act in the foreclosure proceedings 
anid is made a codefendant, and full 
allowance has been made to the coun- 
sel of complainant and to the receiver 
for his services, all for duties which 
by the mortgage were assigned to 
the trustee, it is not error to refuse 
an allowance to the trustee’s counsel. 
Philadelphia Inv. Co. v. Ohio, etc., R. 
Co., 46 Fed. 696. 

39. Southern California Motor- 
Road Co. v. Union L. & T. Co., 64 Fed. 
450, 12 CCA 215; Seibert v. Minneapo- 
lis, etc., R. Co., 58 Minn. 65, 59 NW 
826; 


Union Trust Co., 59 Tex. Civ. A. 198, 
126 SW 310. 
{a] Where mortgage so provides, 


counsel fees should be allowed pursu- 
ant to the terms of the mortgage rath- 
er than on equitable principles. Sei- 
bert v. Minneapolis, ete., R. Co., 58 
Minn. 65, 59 NW 826 [mod 58 Minn. 58, 
57 NW 1068]. 

40. Orient Trust Co. v. St. Louis 
Union Trust Co:, 59 Tex. Civ. A. 1938, 
126-SW 310. 

41. Phinizy v. AuguSta, etc., R. Co., 
98 Fed. 776; Easton v. Houston, etc., 
R. Co.; 40 Fed. 189; Walker v. Quincy, 
etce., R. Co., 28 Fed. 734; Seibert v. 
Minneapolis, etce., R. Co., 58 Minn. 65, 
59 NW 826; Meisel v. Central Trust 
Go., 179 App. Div. 795, 167 NYS 143 


[aff 223 N. Y. 589 mem, 119 NE 1059 
mem]. 
[a] Trustee’s contract as to at- 


torney’s fees is not binding on the 
court. Phinizy v. Augusta, etc., R. 
Co., 98 Fed. 776. 

{b] Applicability of statutory lim- 


Orient Trust Co. v. St. Louis |- 


fixing the amount of attorney’s fees 
to be allowed on foreclosure of a 
mortgage of lan'd, does not apply to an 
ordinary railroad mortgage. Seibert 
v. Minneapolis, ete., R. Co., 58 Minn. 
65, 59 NW 826; Meisel v. Central 
Trust Co., 179 App. Div. 795, 167 NYS 
143 [aff 223 N. Y. 589 mem, 119 NE 
1059 mem]; Orient Trust Co. v. St. 
Louis Union Trust Co., 59 Tex. Civ. A. 
193,,126 SW 310. 

[ec] No collateral attack on the ex- 
ercise of the court’s discretion can be 
made in an action of accounting 
against a trustee. Meisel v. Central 
Trust Co., 179 App. Div. 795, 167 NYS 
143 [aff 223 N. Y. 589 mem, 119 NE 
1059 mem]. 

42. Phinizy v. Augusta, etc., R. 
Co., 98 Fed. 776; Bound v. South Caro- 
lina R. Co., 59 Fed. 509; Meissner v. 
Mee ete:, RR. Co., 65: Utah 1, 233 P 
{a] Counsel for interveners con- 
testing validity of mortgage unsuc- 
cessfully are not entitled to an al- 
lowance. Phinizy v. Augusta, etc., 
RiiCo,.; 98) Meas 776, 


43. Equitable Trust Co. v. Western 
Pac. R. Co., 236 Fed. 814. 

44. Mercantile Trust Co. v. Mis- 
souri, etc., R. Co., 41 Fed. 8. 

45. Farmers’ 1, OGUUA LS Co v. New 


York R. Co., 215 Fed. 712, 132 ‘CCA 574. 

46. Gilman v. Des Moines Valley R. 
Co., 42 Iowa 495. 

[a] In Alabama, under Code § 3600, 
providing that ‘‘when any property is 
ordered to be sold by the decree of a 
chancery court, such sale shall in all 
cases be made by the register of the 
court ordering the same,” the register 
will not be entitled to commissions 
on a sale which he merely directs, the 
sale being made by a receiver under 
the direction of a court, instead of by 
the register. Rome, ete., CO.T We 
Sibert, 97 Ala. 393, 12 S 69. 


47. Brown v. King, 62 Fed. 528, 10 
CCA 541. 
48. Redemption generally see Me- 


chanics’ Liens § 761; 
2066-2299. 

49. See Mortgages § 2072 et seq. 

50. Simmons v. Taylor, 23 Fed. 849 
{app dism 123 U. S. 52, 8 SCt 58, 31 
L. ed. 73 (rev on other grounds 159 
U. S. 278, 16 SCt 1, 40 L. ed. 150)]; 
Kennebec, etc., R. Co. v. Portland, etc., 


Mortgages §§ 


49 Me. 260, 77 AmD 259. 

[a] Purchasers at foreclosure un- 
der first mortgage have a right in 
equity to redeem from a second mort- 
gage, and in proceeding to forectfose 
the second mortgage a decree should 
be added declaring that such mort- 
gage is a lien on the properties mort- 
gaged, and that if the same is not 
paid such property shall be sold to 
satisfy such lien. Simmons v. Taylor, 
23 Fed. 849. 

[b] Where railroad company own- 
ing road lying in two states, char- 
tered by both, mortgages its whole 
road and franchises, and its right of 
redemption in one state is s».ld on 
execution, the purchaser is entitled to 
redeem the whole road. Wood v. 
Goodwin, 49 Me. 260, 77 AmD 259. 

51. See cases infra this section. 

52. Ashuelot R. Co. v. Elliot, 52 
Ni He 387;/ 57 INS -H3 97. 

53. Chicago, etc., R. Co. v. Fosdick, 
106 U. S. 47, i SCt 10, 27 L. ed. 47. 
See also Harpending v. Munson, 91 
N. Y. 650 mem (stockholder seeking 
to redeem must pay whole of bonded 
indebtedness to be permitted to re- 
deem). 

54. Turner v. Indianapolis, etc., R. 
Co., 24 F. Cas. No. 14,259, 8 Biss. 380. 

55. Washington Trust Co. v. Nor- 
wich, etc., Tract. Co., 89 Conn. 59, 92 
A 880. 

[a] Where rights of attaching 
creditor have not been actually liti- 
gated after filing an intervening peti- 
tion, his right to redeem is not cut off 
by the foreclosure and sale. Wash- 
ington Trust Co. v. Norwich, 89 Conn. 
59, 92 A 880. 

56. Delaware, etc., R. Co. v. Scran- 
ton, 34 N. J. Eq. 429. 

57. See statutory provisions; 
cases infra this note. 

[a] Redemption by junior lienor 
does not restore the lien of a judg- 
ment creditor, at whose instance the 
property was sold, for the balance 
of the judgment which*the purchase 
money of the sale ‘did not pay. Por- 
ter v. Pittsburg Bessemer Steel Co., 
122 U. S. 267, 7 SCt 1206, 30 L. ea. 
1210, 120 U. s. 649, 7 SCt 1206, 30 L. 
ed. 830 (construing Ind. Rey. St. 
[1881] §§ 770-776). 

[b] As property right.—Jackson, 
ete git v. Burlington, etc., R. Co., 29 

e 


and 


Se a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ordinary cases does not apply in ease of a railroad 
foreclosure.>* <A right to redeem from the sale may 
also be given by the decree of foreclosure,°®® the time 
allowed for redemption being a matter for the court’s 
sound disecretion.°° A right of redemption to which 
a mortgagor company is entitled, after surrender of 
the property to the state to which it has been mort- 
gaged, cannot be enforced by a suit against the state 
in its own courts.°t Where a railroad company, 
which has the apparent legal title to the equity of 
redemption of a mortgage on another road, held and 
operated by the mortgage trustees, has paid off and 
canceled part of the mortgage and stands ready to 
pay off the balance, it is entitled to possession pend- 
ing a suit by stockholders of the mortgagor company 
to render void such apparent legal title.®? 

[§ 827] b. Rights of Creditors. A judgment cred- 
itor of the mortgagor or owner of the equity of re- 
demption has a right to redeem, provided he does so 
in the mode prescribed by statute.°* Where a rail- 
road company owning equities of redemption in the 
roads of two former companies consolidated to form 
it is merged by consolidation into another company 
by proceedings which fix upon its property a lien 
in favor of its creditors, such lien is one upon the 
separate equities of redemption, and the lienors have 


the same right of separate redemption from the mort-. 


gages as the’railroad company.®* Where a railroad 
company’s right to redemption from a sale on fore- 
closure of certain liens has become barred, the hold- 
ers of other outstanding liens who had not been 
made parties to the first proceedings are not entitled 
to another sale of the property,®® but are only en- 
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titled to a decree allowing them a reasonable time 
to redeem.°® Where the legal title to a railroad has 
been acquired by the holders of certain liens there- 
on, they are entitled to maintain a bill of strict fore- 
closure to cut off the equity and right of junior en- 
cumbraneers to redeem.** 

[§ 828] c. Bar or Waiver of Right. In accord- 
ance with the rules regulating the bar or waiver of 
rights of redemption generally,®® a right to an equity 
of redemption may be waived or barred by a long 
and unreasonable delay in asserting the right, 
amounting to laches, which is not attributable to 
ignorance, and which is not explained or sufficiently 
excused ;®® or by any declarations or conduct on 
the part of the person entitled to the right, which 
amounts to a positive and definite relinquishment or 
surrender of the right;7° or it may be barred by his 
failure to redeem within the time limited by the de- 
cree of foreclosure." 

[§ 829] d. Actions for Redemption. The rules 
governing actions to enforce the right of redemp- 
tion in’ mortgage foreclosures generally’? are ap- 
plicable in actions to enforce the right of redemption 
in railroad foreclosures,*? as respects the parties to 
the suit’* and the pleadings.*®° A bill in equity 
against a corporation in possession, to redeem the 
property of the mortgagor corporation from the mort- 
gage, must allege that defendant corporation in pos- 
session has some title in the mortgaged property’® 
and is not a mere trespasser,77 or must aver infor- 
mation and belief of such fact.7* It must also al- 
lege a formal offer to pay what may be found due.?® 


XIII. RECEIVERS®° 
[By Wiuuram Horgan] 


[§ 830] A. In General. As in the case of other | corporations,®? a court may in a proper case, place 


58. Hammock vy. Farmers L. & T. 
Cor 105. U.eS:, 4%, 26-1. ed. Litt: “Cos 
lumbia Finance, etc., Co. vy. Kentucky 
Union R. Co., 60 Fed. 794, 9 CCA 264; 
Peoria, ete., R. Co. v. Thompson, 103 
pO bt We tre ; 

[a] Particular statutes construed. 
—(1) Where railroad franchises and 
property are mortgaged and are to 
be sold on foreclosure, they are to be 
treated as an entirety, and this en- 
tirety is not ‘‘real estate,” within Ky. 
Gen. St. e 63 art 8, which allows one 
year for redemption when the prop- 
erty does not bring two thirds of its 
appraised value. Columbia Finance, 
etc., Co. v. Kentucky Union R. Co., 
60 Fed. 794, 9 CCA 264. (2) Ill. Rev. 
St. (1845) e 57 § 15, providing that 
Jand sold under mortgage may be re- 
deemed, does not apply to a sale of 
railroad property, where the mortgage 
covers the personal, as well as the 
real, property, and hence where the 
franchise and property, real and per- 
sonal, of a railroad corporation are 
sold in foreclosure proceedings, the 
sale may be made without right of re- 
‘demption. Hammock v. Farmers L. & 
T™. Cok 105-UoSe7t 26 Eeedert11 5 
Peoria, etc., R. Co. v. Thompson, 103 
Tll. 187. 

59. Simmons v. Taylor, 38 Fed. 682 
{rev on other grounds 159 U. S. 278, 
16 SCt 1, 40 L. ed. 150]; Real Est. 
Trust Co. v. Wilmington, etc., R. Co., 
9 Del. Ch. 99, 77 A 828. 

60. Columbia Finance, etc., R. Co. 


v. Kentucky Union R. Co., 60 Fed. 794, 


9 CCA 264; Real Hst. Trust Co. v. 
Wilmington, etc., R. Co., 9 Del. Ch. 
99, 77 A 828. i 

[al Reasonableness of time.—(1) 
The time allowed for redemption un- 
der mortgage foreclosure against a 
railroad company should be reason- 


able, depending on the facts and cir- 
cumstances of the particular case. 
Real Est. Trust Co. v. Wilmington, 
etc., R. Co., 9 Del. Ch. 99, 77 A 828 


fone month held reasonable). (2) 
Four months is not unreasonable. 
Columbia Finance, etc., Co. v. Ken- 
tucky Union Trust Co., 60 Fed. 794, 
9 CCA 264. 

61. Troy, etc., R. Co. v. Com.; 127 
Mass. 48. 

' 62. Barnard v. Hartford, etc. R. 


Co., 2 F. Cas. No. 1,003. 

63. Washington Trust Co. v. Nor- 
wich, ete., Tract. Co., 89 Conn. 59, 92 
A 880. 

64. Compton v. Jesup, 68 Fed. 263, 
15) CCAP 97) :16T eS. 2) 17 SCt 795, 
42 L. ed. 55. : 

65. See supra § 794 note 12. 

66. Crouch v. Dakota, etc., R. Co., 
18 S. D. 540, 101 NW 722. 

67. Crouch v. Dakota, etc., R. Co., 
supra. 

68. See Mortgages § 2145 et seq. 

69. Simmons v. Burlington, etc., R. 
Co:,:159 Us: S. 278, 16 SCt 1, 40 L. ed. 
150; Farmers’ L. & T. Co. v. Forest 
Park, ete., R. Co., 65 Fed. 882, 13 CCA 
186; Southern R. Co. v. Lancaster, 
149 Ga. 434, 100 SE 380. 

[a] Laches held to exist.—An un- 
excused delay of thirty years bars a 
right of redemption. Southern R. 
Co. v. Lancaster, 149 Ga. 434, 100 SE 
380. 

70. 
[rev on other grounds 159 U. 
16 SCt 1, 40 L. ed. 150]. 

71.. Simmons vy. Taylor, supra. 

72. See Mortgages § 2236 et’ seq. 

73. See cases infra this section. 

74, See cases infra this note. 

- [a] Where a bill is brought 
against railroad company in posses- 
sion, and portion of its members, to 


Simmons v. Taylor, 38 Fed. 682 
S. 278, 


redeem the road from a mortgage, al- 
leging that defendants are partakers 
of the income of: the road, all who 
have been conneeted with the mort- 
gages of the railroad, so as to render 
them liable for the) income under it, 
should be made parties defendant. 
Kennebec, etc., R. Co. v. Portland, ete., 
R. Co., 54 Me. 178. ( 


75. See cases infra this note and 
section. = . : 3 
[a] Pleadings insufficient: (1) To 


entitle plaintiff to decree allowing it 
to redeem from foreclosure of mort- 
gage. Washington Trust Co. v. Nor- 
wich, etc., Tract. Co., 89 Conn. 59, 92 
A 880. .(2) To state cause of action. 
Harpending v. Munson, 91 N. Y. 650 
mem. oe 
Kennebec, etc., R. Co. v. Port- 
ete., R. Co., 54: Me. 173. ; 
7. Kennebec, ete,; R. Co. v. Port- 
etc., R. Co., supra. te 
Kennebec, etc., R. Co. v.:Port- 
land, ete., R. Co., supra. yf 
79. Kennebec, etc., R. Co. vy. Port- 
land, etc., R. Co., supra; Harpending 
v. Munson, 91 N. Y. 650: mem. 
80. Receivers: 
Accounting by see Receivers [34 Cyc 
450 et seq]. é 
Certificates of see Receivers [34 Cye 
296 et seq]. 

Compensation of see. Receivers [34 
Cyc 474 et seq]. 

In foreclosure proceedings see Mort- 
gages §§ 1680-1715. 

Liabilities of sureties on) bonds see 
Receivers [34 Cyc 505 et seq]. > 

Of corporations .generally see Corpo- 
rations §$§ 3158-3267. - 

Presentation, allowance, and payment 
of claims see Receivers [34 Cyc 340 
et seq]. 
81. See Receivers [34 Cye 76 et 

seq]. y aU 
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a railroad in the hands of a receiver;82 but the 
power is always exercised with reluctance and only 
in case of manifest necessity in order to preserve 
the property and protect the rights of those inter- 
ested therein,**® and a receiver will not be appointed 
where such necessity is not shown,** or there is an- 
other adequate remedy at law or in equity.*® And 
following the general rule,*® it is usually held that 
to justify the appointment there must be a suit pend- 
ing,®? the appointment of a receiver being merely 
ancillary to the relief demanded in the suit.8& Pro- 
vision for the appointment of receivers for railroads 
1s In some cases expressly made by statute,*? and 
general statutes covering the appointment of re- 
ceivers®® are applicable to railroads in a proper 
case,®+ but the power of the court to make such ap- 
pointment is not dependent upon statutory enact- 
ment,°? unless the appointment is expressly forbid- 
den in cases not falling within the statute.°® 

Collusion and fraud. A receiver will not be ap- 
pointed where it appears that the suit is collusive 
and designed to accomplish some fraudulent or im- 
proper purpose;°* but it is not sufficient evidence 
of a fraudulent: collusion that the officers or direc- 
tors of the company concurred in the application for 
the appointment®® or admitted the truth of the al- 
legations of the bill.°° 
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Manager under English statute. The English 
statute providing for the appointment of receivers 
of railroads also provides for the appointment of a 
manager if necessary,®? and it is held that such 
necessity exists and a manager must be appointed 
whenever the road is to be operated and continued 
as a going coneérn.®® The manager like the receiver 
is to be appointed by and act under the control of 
the court.°® The receiver and manager may,+ and 
in a proper case must,” be appointed for the whole 
undertaking of the company, not ne for a rail- 
road which is part of the undertaking.® 

[§ 831] B. Grounds of Appointment*—1. In Gen- 
eral. As is the case with respect to other corpora- 
tions,? the propriety of appointing a receiver for a 
railroad is so dependent upon the circumstances of 
each particular case that it is impracticable to at- 
tempt definitely to state the grounds which will jus- 
tify such appointment.® The matter is ordinarily 
said to rest in the discretion of the court,’ which, 
however, is not arbitrary but to be exercised in ac- 
cordance with the settled principles governing the 
appointment of receivers,* and always sparingly, cau- 
tiously, and with reference to all the cireumstances 
of the particular case.® A receiver will not be ap- 
pointed merely because it would do no harm,!°® or 
because all the parties consent,1! or because the 


82. Cole v. Philadelphia, etc., R.{18 Fed. 571, 5 McCrary 643 [rev on 6. Mercantile Trust Co. v. Mis- 
Co., 140 Fed. 944 [rev on other| other grounds 125 U.S. 361, 8 SCt 887,| souri, ete., R. Co., 36 Fed. 221, 1 LRA 
grounds 149 Fed. 647, 79 CCA 339];| 31 L. ed. 694]. 3897. 

Meyer v. Johnston, 53 Ala. 287; State 95. Brassey v. New York, etc., R. 7. Sage v. Memphis, etc. R. Co., 
v: Jacksonville, ete., R. Co., 15 Fla.|Co., 19 Fed. 663. 125 US. 86158) SCt887,<31 L. ed. 694; 


201; Stevens v. Davison, 18 Gratt. (59 
Va.) 819, 98 AmD 692. 

[a] In Canada the high court of 
justice, at the instance of a creditor 
of a railway company, has power to 
appoint a receiver, both where the 
company, being situate within the 
province, is under provincial legisla- 
tive jurisdiction,.and where it is un- 
der federal legislative jurisdiction, if 
there.is no federal legislation provid- 
ing otherwise. Wile v. Bruce Mines 
Re Co. 14 ,Ont. 1.2005) 72Ontw RAL5 7. 

. 83. See infra § 831. 

84. Blair v. St. Louis, etc., R. Co., 
20 Fed. 348; Rice v. St. Paul, etc., R. 
Co., 24 Minn. 464; Merriam v. St. 
Louis, ete., R. Co., 136 Mo. 145, 36 SW 


630; Rochester v. Bronson, 41 How 
PreONe Woy ks. 
85. Riceiv. <Ste.Paul, sete: R.-Co., 


24 Minn. 464; Merriam v. St. Louis, 
ete., R. Co., 136 Mo. 145, 36 SW 630; 
Boston, etc., R. Co. v. Boston, ete., R. 
Coz 765EN. oH 23 935223 AN5 29% 


86. See Receivers [34 Cyc 28 et 
seq]. 
87. State v. Ross, 122 Mo. 435, 25 


SW 947, 23 LRA 534. 
88. State v. Ross, supra. 
ceivers [34 Cyc 29 et seq]. 


See Re- 


89. See statutory provisions; and 
infra-§ 834. See also Corporations, § 
3158. 

{a] In England judgment creditor 


is deprived of the right to execution 
by Railway Companies Act of 1867 (30 
& 31 Vict. ec 127 § 4), but is given the 
right to obtain the appointment of a 
receiver where his judgment is un- 


paid. In re Manchester, etc., R. Co., 
14 Ch. D. 645. 

80. See statutory provisions. 

91. McLane vy. Placerville, ete., R. 


Co., 66 Cal. 606, 6 P 748; Sacramento, 
etc, RiwCo, Vv. San Francisco Super. 
Ct., 55 Cal. 453; Ingram v. Cincinnati, 
etc., RECO, 107 sw 239, 32 KyL 849; 
Sewell v. Cane May, ete., RaCo;; (N. 
Je Ch. )292A5785; 
92. See Meyer v. Jonsson 53 Ala. 
See also infra § 8 
Rochester v. beonsex, 41 How 
Pr CNS) 78: 
Re Os, 


94. Sage v. Memphis, etc., 


[a] Where board of directors act- 
ed in good:faith, and solely for the 
interest of the company, in bringing 
about the appointment of a receiver 
by procuring a bona fide creditor to 
file a bill for that purpose, and its 
action was approved by the majority 
stockholders, the financial position of 
the company being precarious and a 
radical reorganization believed neces- 
sary, and there being no intent to 
coerce the minority stockholders into 
the reorganization through a receiv- 
ership, the appointment of a receiver 
was proper. Intercontinental Rubber 


ee v. Boston, etc., R. Co., 245 Fed. 
122. 

96. Pennsylvania L. Ins., ete., Co. 
v. Jacksonville, ete., R. Co., 55 Fed. 
Hee oe C Aa oo. 

97. Railway Companies Act of 
ESC V3. Om ez tO ea NELC beiCalic Sura) 

98. In re-Manchester, etc., R. Co., 
14 Ch. D. 645. 

99. In re Manchester, etc., R. Co., 
supra. 


1. In re East India, etc., Dock Co., 
Siete Cla MOR Koy 
2. In re East India, etc., Dock Co., 


supra. 
3. In re East India, etc., Dock Co., 
supra. 
fa] Ilustration.—A company 


formed for the purpose of making a 
dock and afterward authorized by 
statute to make a Short piece of rail- 
way over its own land connected with 
the line of a railroad company and to 
work it for through traffic is a com- 
pany “constituted by act of parlia- 
ment for the purpose of making a 
railway,” and so is a railway company 
within the meaning of the act, so that 
a receiver and manager may be ap- 
pointed on the application of a judg- 
ment creditor, and the receiver and 
manager may be appointed of the 
whole undertaking of the company 
and not merely of the railway belong- 
ing to it. In re East India, etc., Dock 
Co.) 38 Cha D. 576 [afi 58 L.-T. Rep. 
Nea Lae 

4. In foreclosure proceedings see 
Mortgages §§ 1684-1691. 

5. See Corporations § 3159 et seq. 


Farmers’ L. & T. Co. v. Winona, etc., 
R.. Co., 59 Fed, 957; Farmers’ L. & T. 
Co. v. Kansas City, ’etc., RCo.) 53: Bed. 
182; Farmers’ L. & T. Co. v. Chicago, 
etc., R. Co., 27 Fed. 146; Williamson 
v. New Albany, etc., R. CO: Me Ole ae 
Cass ENOw AT 53, ot Biss. 198; Louis- 
ville, ete., R. Go. v. Eakin, 100 Ky. 
745, 39 SW 416,19 KyL 54, 

8. Merriam v. St. Louis, ete., R. 
Co., 136 Mo. 145, 36 SW 630. 

9. 10f S._-Sage v. Memphis, ete., R. 
Cor, 125 US. 3618: SCt 88% Sie in. “ed. 
694: Milwaukee, etc, R. Co. v. Sout- 
ter, 2 Wall. 510, 17 L. ed. 900; Farm- 
ers’ L. & T. Co. v. Kansas City, ete., 
R. Co., 53 Fed. 182; Tysen v. Wabash, 
etc., R Co., 24 EF. Cas. No. 14,315, g 
Biss. 247. 

53 Ala. 


Ala.—Meyer v. 
ote 

Fla.—State v. Jacksonville, etc, R 
Cos, Lona Zor 

Ky. —Louisville, ete, R. Go. v. 
Hakins, 100 Ky. 745, 39 SW 416, 19 
KyL 54, 

Mo.—Merriam v. St. Louis, etce., R 
Co., 186 Mo. 145, 36 SW 630. 

N. H.—Boston, étc.,! R.-Co. av Bb OSs 
oe eternity Como NG) Els os- my oma 

N. J.—Delaware, etc., R. Co. v. Erie 
R. wee 21 N. J. Eq: 298. 

'Y.—Rochester Vv. 


Johnston, 


Bronson, 41 
HowPr 78. 

Oh.-——Cleveland, etc., R. Co. v. Jew- 

Pa.—McDougall Ve Huntingdon, 
etc., R., etc., Co., 294 Pa. 108, 143 A 

Tex.—Houston, etc., 
Hughes, (Civ. A.) 182 SW 23. 

ete. aR 

Con 18iChe Dail 

{a] Public interest must be con- 
appointment of a receiver for a com-— 
mon carrier unable to meet maturing 
gall v. Huntingdon, Ae EE WeleL Cos 
294 Pa. 108, 143 A 574 
Co., 136 Mo. 145, 36 SW 630. 
11. Whelpley v. Erie R. Co., 29 F. 


ett, 37 Oh. St. 649. 
574 
ee CO Mave 
Iing.—-In re Birmingham, 
sidered on creditors’ application for 
obligations from revenues. MecDou- 
10. Merriam Vv. St. Louis, ete., R. 
Cas. No. 17,504, 6 Blatchf. 271. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ed: 
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company is insolvent,’? or where a receiver, if ap- 
pointed, would have no duties to perform,'® or where 
it appears that a greater injury would result from 
the appointment of a receiver than from leaving the 
road in the hands of the present management,!* or 
where it does not appear that the circumstances are 
such as to make the appointment of a receiver neces- 
sary;'° but where it appears that such relief is nec- 
essary to preserve and protect the property and the 
rights of those interested therein, the appointment 
will be made;!° and a court may, when necessary, in- 
tervene by the appointment of a receiver to protect 
the interest of creditors or stockholders.’ 
order to protect the security of the bondholders a 
receiver will be appointed with authortiy to com- 
plete the construction of a railroad, where the com- 


12. Intercontinental Rubber Co. v. 
Boston, etc., R. Co., 245 Fed. 122; 
Farmers’ L. & T. Co. v. Chicago, etc., 
R. Co., 27 Fed. 146; Meyer v. Johns- 
ton, 53 Ala. 237; Houston, ete., R. Co. 
v. Hughes, (Tex. Civ. A.) 182 SW 23. 

[a] “Insolvency” means that the 
company is unable to meet its obliga- 
tions as they mature in the ordinary 
course of business, and at the same 
time to carry on its business in a 
proper way, and perform its public 
duties. Intercontinental Rubber Co. 
v. Boston, ete., R. Co., 245 Fed. 122. 
See infra § 832 and text and note 25. 

13. See cases infra this note. 

[a] Receiver will not be appoint- 
(1) Where the company has nev- 
er acquired any land or ‘constructed 
any road, and has no property. In re 
Birmingham, ete., R. Co., 18 Ch. D. 
155. (2) Where the road is not com- 
pleted and ready for traffic, and there 
are no outstanding debts due the 
company or income to be received. In 
re Knott End R, Act, [1901] 2 Ch. 8. 

14. Tysen v. Wabash R. Co., 24 F. 
€asi No. 14,315;.8 Biss: 247. 

15. Tysen v. Wabash, etc., R. Co., 
supra; Merriam v. St. Louis, etc., R. 
Co., 136 Mo. 145, 36 SW 630. 

[a] Receiver will not be appointed 
(1) because during an action to pre- 
vent an illegal consolidation of two 
railroad companies the stockholders, 
contrary to an injunction, elected di- 
rectors for the new company. Cleve- 
land, etc., R. Co. v. Jewett, 37 Oh. St. 
649. (2) In a suit between two rail- 
roads, each claiming the exclusive 
right to use the tracks extending 
through a tunnel, where it appears 
that the regulations and management 
by which the tunnel is controlled are 
sufficient and reasonable, the court 
will not disturb them by appointing 
a receiver. Delaware, etc., R. Co. v. 
FT CALE ee One e Loe hd EuGen 2 8. meas). 
Where a railroad has sublet a leased 
line contrary to the covenants of 
the lease, a receiver will not be 
appointed in a suit brought by the 
lessor to enforce a forfeiture of the 
lease, where it appears that the lessor 
is responsible and is operating the 
road. Boston, etc., R. Co. v. Boston, 
CLC abe COs 10D. Nc ano Nowe cone D2 Oe 

16. U. S.—Milwaukee, etc., R. Co. 
v. Soutter, 2 Wall. 510, 17 L. ed. 900; 
Farmers’ L. & T. Co. v. Winona, etc., 
R. Co., 59 Fed. 957; Allen v. Dalias, 
etc., R. Co., 1 F. Cas. No. 221, 3 Woods 


316; Tysen v. Wabash R. Co., 24 F. 
Cas. No. 14,315, 8 Biss. 247. 
Ala.—Meyer v. Johnston, 53 Ala. 


2300 

Ark.—State R. Commn. v. Saline 
River R. Co., 119 Ark. 239, 177 SW 896° 

Fla.—State v. Jacksonville, etc., R. 
Cos 715) Fla. 201. 

T11.— Louisville, si 
Southworth, 38 Tl. os 

Ky.—Ingram y. Gncaiadt 
Co., 107 SW 239, 32 KyL 849. 

Mass.—Boston Penny Sav. Bank v. 
Boston, etc., R. Co., 244 Mass. 488, 138 
NE 907. 


COs) av 


etc., R. 
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So in 


Mo.—Merriam v. St.*Louis, ete., R. 
Co., 136_Mo.°145,.36 SW 630. 

Pa.—Farmers’, etc., Nat. Bank v. 
Philadelphia, ete., R. Co., 14 Phila. 


456. 
Tex.—uwU. S., etc., Trust Co. v. Dela- 
CCivegeAD) 


ware Western Constr. Co., 
112 SW 447. 

Va.—Stevens v. Davidson, 18 Gratt. 
(59 Va.) 819, 98 AmD 692. 

Que.—Bégin v. Levis County R. Co., 
27 Que. Super. 61. 

[a] Receiver may properly be ap- 
pointed (1) upon a bill alleging that 
plaintiff had recovered judgment 
against one of defendant companies, 
and that it had transferred its road 
to the other defendant, and that the 
grantee had never operated the road 
and the grantor had no power to make 
the transfer, which was only made 
for the purposes of defrauding plain- 
tiff. Louisville, etc., R. Co. v. South- 
worth, 38 Ill. A. 225. (2) A receiver 
may be appointed in a suit by the 
holder of overdue promissory notes, 
alleging that the company was faced 
with maturity of large indebtedness 
which it could not pay, that such ap- 
pointment was necessary for the pro- 
tection of complainant and other 
noteholders, and also holders of bonds, 
the stockholders, and the public, be- 
cause large numbers of the notehold- 
ers would immediately bring suit, and 
the property was in imminent danger 
of being wasted. Boston Penny Sav. 
Bank v. Boston, etc., R. Co., 244 Mass. 
488, 138 NE 907. (3) Where, pend- 
ing an action for personal injuries 
against a railroad, the company sells 
its road to another, the vendee agree- 
ing to pay any judgment recovered, 
and after the purchase the vendee 
abandons and ceases to operate a 
large portion of the road, and allows 
the property to depreciate, it is suffi- 
cient ground for the appointment of a 
receiver, under a statute authorizing 
such appointment where the property 
is in danger of being lost or material- 
ly injured. Ingram v. Cincinnati, etc., 
R. Co., 107 SW 239, 32 KyL 849, 

{b] Extending receivership.—(1) 
Where a railroad is in the hands of 
receivers pending suits of foreclo- 
sure and the settlement of priority of 
liens, it is proper, on the application 
of a lienholder claiming a priority, to 
extend the receivership as to such 
claim over the portion of the road on 
which the priority is claimed. Mer- 
cantile Trust Co. v. Missouri, etc., R. 
Co., 41 Fed. 8. (2) And where a rail- 
road ‘has been placed in the hands of 
a receiver under one mortgage, it may, 
upon petition of prior mortgagees, be 
extended for their protection. Farm- 
ers’, etc., Bank v. Philadelphia, etc., 
R. Co., 14 Phila. (Pa.) 456. 

17. State R. Commn. v. Saline Riv- 
er, Re Co.,..119° Ark, (239; 177%. Sw 896. 

18. Allen v. Dallas, ete., R. Co., 1 
F. Cas. No. 221, 3 Woods 316. 

19. Allen v. Dallas, etc., R. Co., su- 
pra; Kennedy v. St. Paul, etc., R. Co., 
14 F. Cas. No. 7,706, 2 Dill. 448; Ken- 
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pany is unable to do so, in order to prevent a for- 
feiture of its charter1® or of a valuable land grant.1® 
A receiver may also be appointed in proceedings by 
the state to compel the corporation to perform its 
duty to the public as directed by a mandate of the 
court,”° or to forfeit its charter.?1 
be appointed to insure, as far as practicable, the dis- 
charge of the public function of the corporation.?? 

[§ 832] 2. Default in Payment of Indebtedness. 
A default in the payment of principal or interest of 
bonds or mortgages is not of itself sufficient to neces- 
sitate the appointment of a receiver,?* although the 
claim on the bond has been reduced to a. judgment?* 
or the company is insolvent;?*° but the matter rests 
in the discretion of the court,?® and a receiver will 
not be appointed in such case where it does not ap- 


A receiver may 


nedy v. St. Paul, etc., R. Co., 14 F. Cas. 
No: 7,707, 5 Dill.,519. 

20. McCran v. Public Serv. R. Co., 
95. Ne Jed. -22 S122 An 205. 

21. Peo. v. Northern R. Co., 42 N. 
We 207. Latt  S3Barp, .9Sand writ of 
error dism 12 Wall. (U. S.) 384, 20 L. 
ed. 412]; Texas Trunk R. Co. vy. State, 
83 Tex. 1, 18 SW 199. 

[a] Judgment forfeiting charter 
may direct appointment of receiver, 
notwithstanding the statute makes it 
the duty of the attorney-general, im- 
mediately after rendition of such a 
judgment, to institute proceedings for 
that purpose, the statute being in- 
tended to cover cases where no re- 
ceiver was appointed in the judgment, 
and not to prevent the court from 
rendering complete relief in and by 
the judgment itself. Peo. v. Northern 
Rie Co., 42 Ni a¥a 21) [atts Barbas. 
and writ of err dism 12 Wall. (U. S.) 
384, 20 L.,ed. 412]. 


22. State R. Commn. v. Saline Riv- 
er R. Co.,. 119 Ark: 239,177 SW. 896. 
fa] Upon ceasing to operate be-. 


cause of failure of traffic, the attor-. 
ney-general could forfeit the charter, 
or a court of equity could take charge. 
of the road by a receiver to protect 
creditors, stockholders, and the pub- 
lic. State R. Commn. v. Saline River: 
R. Co., 119 Ark. 239, 177 SW 896. 

23. Farmers’ L. & T. Co. v. Wino-. 
na, ete., R. Co., 59 Fed. 957; American 
L.' & 'T. Co. v. Toledo, etce., R. Co., 29: 
Fed. 416; Tysen v. Wabash R. Co., 24. 
F. Cas. No. 14,315, 8 Biss. 247; Union 
Trust Co. v. St. Louis, etc.; R. Co., 24 
F. Cas. No. 14,402, 4 Dill. 114; Wil-- 
liamson v. New Albany, ete., R. Co., 
30 F. Cas. No. 17,753, 1 Biss. 198; Mer-- 
riam v. St. Louis, ete., R. Co., 136 Mo.. 
145, 36 SW 630. 

24. McDougall v. Huntingdon, etc., 
R., etc., Co., 294 Pa. 108, 143 A 574. 

[a] ‘Reason for rule.—A bondhold- 
er gains no higher status in relation 
to the property because his claim is 
reduced to judgment. It is a bond, 
and nothing more. Issuing an exe- 
ecution on the judgment will not in- 
crease its value; it is still a claim on 
a bond and has the same status as 
another bond on which no suit was 
brought. McDougall v. Huntingdon, 
etc:, R., etc., ‘Co.,. 294 Pa. 108; 14374 
574. 

25. Merriam v. St. Louis, ete., R. 
Co., 136 Mo. 145, 36 SW 630. 

26. Farmers’ Loan, etc., Co. v. Wi- 
nona, etc., R Co., 59 Fed. 957; Union 
Trust Co. v. St. Louis, ete., R. Co., 24 
F. Cas. No. 14,402, 4 Dill. 114; Wil- 
liamson v. New Albany, ete., R. Co., 
30-F. Cas. No. 17,753, 1 Biss 198; Gray 
v. Manitoba, etc., R. Co., 11 Man. 42 
(where a receiver was appointed 
where interest payments were in de- 
fault, but the court had no power to 
foreclose because part of the road 
was without the jurisdiction, and the 
part within was not a proper portion 
to be cut off and operated separately 
by the purchaser). 
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pear to be necessary,??7 as where there is a complete 
and adequate remedy in the premises at law,’® or 
where it appears that it would do more harm than 
good.?® Such appointment will, however, be made 
whenever a necessity therefor is shown,*° as where 
in addition to the default the company is insolvent 
and the mortgage security inadequate,*! particular- 
ly if there be other considerations making such ap- 
pointment proper, as where the officers of the com- 
pany are acting contrary to the interest of the stock- 
holders,*? are guilty of gross misconduct,?° such as 
appropriation of income to preferential payment of 
claims,** or misapplying®® or diverting the' earnings 
of the road,*° or failing to apply earnings to the pay- 
ment of interest,?7 or the road is in possession of cer- 
tain bondholders whose interests are hostile to the 
other bondholders.*8 The court may also appoint a 
receiver where by the terms of a deed of trust it is 
made the duty of the trustee to take possession on 

_ default and he fails to do so,°® or where the mort- 
gage or deed of trust authorizes the mortgagee or 
trustee upon a default to take possession and oper- 
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ate the road and apply the income to the payment of 
the indebtedness.*° So, also, where the trustees 
under a prior mortgage take possession and under- 
take to execute the trust prejudicially to the subse- 
quent encumbraneers, the court will take the road 
out of their possession and place it in the hands of 
a receiver.*! Circumstances may also exist where a 
default is imminent and manifest which will make the 
appointment of a receiver proper before the default 
has actually oceurred,*? but ordinarily a receiver will 
not be appointed before default.** 

[§ 833] 8. Mismanagement of Road. A receiver 
will not be appointed merely because of mismanage- 
ment of the road,** or because of internal dissensions 
regarding the management of the road;*® but where 
a railroad has been. mortgaged and the company is 
notoriously insolvent and is wasting the property 
so as to imperil the security, a receiver will be ap- 
pointed.*® In the absence of statute the court will 
not appoint a receiver ex parte to operate a railroad, 
unless immediate necessity for such relief is clearly 
shown.#? 


27. American L. & T. Co. v. Toledo, 
etce., R. Co., 29 Fed. 416; Blair v. St. 
Louis, etc., R. Co., 20 Fed. 348; Union 
Trust Co, vy. St. Louis, ete., R. Co., 24 
F. Cas. No. 14,402, 4 Dill. 114; Rice v. 
St. Paul, etc., R. Co., 24 Minn. 464. 


28. Rice v. St. Paul, ete., R. Co., 
supra. 
{a] Existence of other remedy.— 


Although the mortgage covers the in- 
come of the road and gives the trustee 
a right of possession on default, and 
such possession has been refused, a 
receiver will not be appointed unless 
it appears that there will be loss to 
the bondholders, since the trustee has 
the usual remedies to obtain posses- 
sion, and unless there is danger of 
loss to the bondholders there is no 
more reason for sequestering the in- 
come than any other property of the 
company. Union Trust Co. v. St. 
Louis, ete., R. Co., 24 F. Cas. No. 14,- 
402, 4 Dill. 114. 

29. Tysen v. Wabash R. Co., 24 F. 
Cas. No. 14,315, 8 Biss. 247. 

30. Putnam v. Jacksonville, etce., 
R. Co., 61 Fed. 440; Mercantile Trust 
Co. v. Missouri, etc., Ri Cory 36 7aed. 
221, 1 LRA 397; Taylor v. Philadel- 
phia, etc., R. Co., 14 Phila. (Pa.) 451. 

31. Lowenthal v. Georgia Coast, 
ete., R. Co., 233 Fed. 1010; Central 
Trust Co. v. Chattanooga, etc., R. Co., 
94 Fed. 275, 36 CCA 241; Farmers’ 
L. & T. Co. v. Winona, etc., R. Co., 59 
Fed. 957; Dow v. Memphis, etc., R. 
Co., 20 Fed. 260 [mod on other grounds 
120 U.S. 287, 7 SCt 482, 30 L. ed. 595]; 
Kerp v. Michigan, etc. REA OO, 4 On. 
Cas. No. 17,727; Kelly v. Alabama, 
Ctc.spkCO.,, 08 Ala. 489. 

32. Farmers’ L. & T. Co. v. Wino- 
na, etc., R. Co., 59 Fed. 957. 

33. Dow v. Memphis, etc., R. Co., 
20 Fed. 260 [mod on other grounds 
120 U.S. 287, 7 SCt 482, 30 L. ed. 595]; 
Kelly v. Alabama, etc., R. Co., 58 Ala. 
489; McDougall v. Huntingdon, etc., 
R., ete., Co., 294 Pa. 108, 143 A 574; 
ete., Trust Co. v. Delaware 
Western Constr. Co., (Tex. Civ. A.) 
112 SW 447. 

34. McDougall v. Huntingdon, etc., 
R., ete., Co:, 294 Pa: 108, 143 A 574. 

35. Dow v. Memphis, etc., R. Co., 
20 Fed. 260 [mod on other ground 120 
U.S. 287,.7 SCt 482, 30 Led. 595]; 
veces v. Alabama, etc., R. Co., 58 Ala. 
489. 


36a, One. ete, “Trust’Co.. va Dela- 
ware Western Constr. Co., (Tex. Civ. 
A.) 112 SW 447. 

37. Dow v. Memphis, etc., R. Co., 
20 Fed. 260 [mod on other grounds 120 
U. S. 287, 7° SCt 482, 30 L. ed. 595]; 
Kerp v. Michigan Lake Shore R. Co., 
14 EF. Cas. No. 7,727. 


38. Benedict v. St. Joseph, etc., R. 
Cozy 29 Medi i733. 

39. Wilmer v. Atlanta, ete., Air- 
Line R..Co,230; BY Cas: No. ais 775, 2 
Woods 409 (holding further that in 
such a case the appointment may be 
made, although it does not appear 
that the mortgage security is inade- 
quate). 

40. McLane yv. Placerville, etc., R. 
Co., 66 Cal. 606, 6 P 748; Sacramento, 
ete., R. Co. v. San Francisco Super. 
Ct., 55 Cal. 453. See Rice vy. St. Paul, 
etc., R. Co., 24 Minn. 464 (construing 
the word “receiver” as used in a mort- 
gage not to mean a technical receiver 
to be appointed by a court. but to 
mean a receiver of the trustee). 

41. Illinois Cent. R. Co. v. Missis- 
sippi Cent. R. Co., 12 F. Cas. No. 7,008. 

42. Wabash, ete., Bea OK EA Central 
Trust Co., 23 Fed. 5183; Brassey v. 
New York, etc., R. Co., 19 Fed. 663. 

43. American L. & T. Co. v. Tole- 
do, etc., R. Co., 29 Fed. 416. 

44. Houston, etc., R. Co. v. Hughes, 
(Tex. Civ. A.) 182 SW 23. 

{a] Appointment improper,—The 
appointment of a receiver for an in- 
solvent railroad in a _ bondholder’s 
suit, alleging waste and mismanage- 
ment, but not alleging any impair- 
ment of the security by reason there- 
of, in which his petition expressly 
showed that a suit on the bonds and 
for foreclosure would be premature, 
was improper, the road not being in 
default, the receivership not being 
sought as an ancillary remedy, de- 
spite Rev. St. (1911) art 2128, au- 
thorizing appointment in cases of in- 
solvency. Houston, etc., R. Co. v. 
Hughes, (Tex. Civ. A.) 182 SW 23. 

[b] In New Jersey (1) by virtue 
of Suppl. Revision p 834 pl 42, provid- 
ing that if any railroad company 
fails or neglects to run daily trains 
on any part of its road for the space 
of ten days, the chancellor of the 
state, upon petition of any citizen of 
the state, may appoint a receiver to 
operate the road, the power of ap- 
pointment rests in the office of chan- 
cellor and not in the chancellor in- 
dividually. Delaware Bay, etc., R. 
Co. v. Markley, 45 N. J. Eq. 139, 16 A 
436 (holding, also, that while a vice 
chancellor cannot assume jurisdiction 
of such a case, except by force of a 
reference made by the chancellor to 
this effect, ‘he may\do so where the 
case is so referred). (2) The statute 
is inapplicable to roads constructed 
at a seaside resort, not exceeding four 
miles in length and intended merely 


for the transportation of Summer 
travelers and_ tourists. Delaware 
Bay, etc., R. Co. v. Markley, 45 N. J. 


Eq. 139, 16 A 436 [rev (Ch.) 11 A 261, 
737] (the exception applies to all 
roads having. the designated charac- 
teristics, without regard to the time 
of their construction, and regardless 
of the fact that they were incorporat- 
ed under a general law imposing the 
duty of running trains at all times). 
(3) It is discretionary with the chan- 
cellor as to.the length of time the op- 
eration of the road by the receiver 
shall continue. In re Long Branch, 
etc., KH. Cou p24 Ned, Mody AO2e faitezo 
N. J. Eq. 539]. (4) But possession 
will be restored upon satisfactory 
proof to the chancellor that the com- 
pany is able and ready to operate the 
road (In re Long Branch, ete. UR. 
Co., 24 N. J. Eq. 398), (5) provided it 
is further shown that the petitioning 
company is at the time of the appli- 
cation also entitled to the possession 
(In re Long Branch, etc., R. Co., su- 
pra). (6) If the company has in fact 
failed or neglected to operate its road 
for the time specified, the court will 
not stay the application of the statute 
for an inquiry into the cause of the 
failure to do so. In re Long Branch, 
etc., ‘R. Co., supra. 

45. American L. & T. Co. v. Toledo, 
CtCy Re COn eg aoe 416; Tysen v. Wa- 
bash R. Co., 24 F. Cas. No. L453 15-58 
Biss. 247. 

46. Western Div. Western North 
Carolina R. Co. v. Drew, 29 F. Cas. 
No. 17,434, 3 Woods 691 [aff 103 U. 
S. 118, 26 L. ed. 327] (such appoint- 
ment will be made notwithstanding it 
is provided by statute that the mort- 
gagee shall not be entitled to posses- 
aetna after a decree of foreclo- 
sur 

[a] Appointment proper.—In a 
proceeding to foreclose a mortgage 
given to secure bonds, it was held 
that a receiver might be appointed, 
at the suit of a minority bondholder, 
to foreclose the mortgage, the trustee 
refusing to act notwithstanding the 
majority of bondholders had agreed 
that a so-called committee should 
have complete control of the railroad 
as well as the right of disposal, and 
where the road was in a precarious 
condition likely to impair and mini- 
mize the security upon which plaintiff 
had a right to rely for payment of his 
bonds. Lowenthal v. Georgia Coast, 
etc., R. Co., 233 Fed. 1016 [aff 238 Fed, 
VODs 151 CCA 645 (certiorari den 243 
U. S. 644 mem, 37 SCt 405 mem, 61 L. 
ed. 944 mem) ]. 

47. Chicago, ete:, R. Co, v. ‘Cason; 
133 Ind. 49, 32 NE "827 (holding that 
an application for the appointment of 
a receiver, alleging that executions 
had been lévied upon defendant’s roll- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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In a mortgage foreclosuret® suit a receiver may 
be appointed temporarily to conserve the property 
of the road until it can be determined whether any- 
one will undertake to operate it.t® Where in a fore- 


closure suit the bondholders are entitled to take pos-’ 


session by a receiver and manage the property, the 
fact that it is being properly managed by the com- 
pany is not ground for refusing to appoint a receiv- 
erie : 

[§ 834] C. Appointment, Qualification, and Ten- 
ure—l. Jurisdiction and Power of Court.°! While 
the appointment of receivers is in some cases regu- 
lated by statute,5? courts of equity have, independ- 
ently of statute, jurisdiction to appoint receivers,®* 
and in jurisdictions where law and equity are admin- 
istered by the same court, the power is exercised by 
courts of general jurisdiction having the powers pre- 
viously exercised by courts of equity.54 While a 
court cannot extend its powers beyond its territorial 
jurisdiction,®® it has been held that a court having 
jurisdiction of the person of the corporation may 
appoint a receiver for an entire line of railroad, al- 
though extending beyond the jurisdiction of the court 
or running through several different states,>* and 
may acquire possession of the property by compelling 
the company to-execute assignments to the receiv- 
er;°? and the fact that some of the property may be 


ing stock, preventing its operation, 
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in the hands of third persons so that the receiver may 
have to invoke the assistance of the courts in other 
jurisdictions is no ground for refusing to make such 
appointment, as such assistance will ordinarily be 
granted through comity;°* but the usual practice is 
to institute ancillary proceedings in the different ju- 
risdictions for the appointment of the same person 
as receiver of the entire property.°® 

In foreclosure proceedings the court properly can 
appoint a receiver only for that portion of the road 
or property of the railroad company covered by the 
mortgage;®° and in case of several distinct roads 
operated as a general system, the court cannot, in a 
suit to foreclose a mortgage on one of such roads, 
appoint a receiver for the roads of the other com- 
panies which are not affected by the mortgage and 
are not parties to the suit.®+ 

In a suit to enforce a contract lien on a mortgaged 
road the court has jurisdiction, in advance of any 
application to foreclose the mortgage, to take posses- 
sion of the property by a receiver and sell it sub- 
ject to all superior liens, and distribute the proceeds 
among those entitled thereto.®? 

Appointment of special receiver after discharge 
of receiver. Where the court in discharging receiv- 
ers reserves jurisdiction for the purpose of enforcing 
a requirement of its decree, it has the power under 


[b] United States circuit court for 


that it and its predecessors were in- 
solvent, and that there were large 
quantities of freight under contract 
for immediate shipment, did not al- 
lege facts sufficient to justify the ap- 
pointment of a receiver without no- 
tice to the company). E 

48. Generally see supra § 832. 

49. Gasser v. Garden Bay R. Co., 
205 Mich: 5, 25, 171 NW 791. 

“While the people of Garden Bay 
township may not be legally or equi- 
tably entitled to require that opera- 
tion of this road at a loss be con- 
tinued, the court may at least, for 
preservation of that public function, 
give them opportunity to bid for the 
same at the foreclosure sale on such 
condition, protecting in that connec- 
tion the mortgagee and creditors for 
fuel and rental of rolling stock fur- 
nished as a favor to keep the road in 
operation, recognized as_ especially 
equitable claims, before authorizing 
the road to be dismantled and aban- 


doned.” Gasser v. Garden Bay R. Co., 
supra. 
[a] TIllustration.—Where a lumber 


company built a railroad, and later 
the town granted a franchise, as- 
signed by the lumber. company 
through incorporators to the railroad 
company, and the railroad met diffi- 
culties leading up to a mortgage fore- 
closure suit, citizens of the town or 
others interested are entitled to the 
opportunity to purchase the railroad 
for the continuance as a carrier, if so 
disposed, the railroad itself and oth- 
ers asking permission to abandon op- 
eration, and a receiver may be ap- 
pointed to take charge of and conserve 
property preparatory to sale under 
the foreclosure decree. Gasser _ v. 
Garden Bay R. Co., 205 Mich. 5, 171 
NW 791. 

50. Van Benthuysen v. Central 
New England, etc., R. Co, 17 NYS 
709. . 

51. Jurisdiction to appoint: 

In general see Receivers [34 Cyc 101], 

See also Corporations § 3158. _ 
Concurrent and conflicting jurisdic- 

tion see Courts §§ 586, 647-650. 

Power of judge in vacation to ap- 
point see Corporations § 3158. 

52. See statutory provisions. 

[a]. In Kentucky St. (1890) § 814 
provides for appointment after an 
execution against the railroad has 
been returned “no property found.” 


’ 


486, 43 SW 731, 19 KyL 1540, 80 Am 
SR 362. 

[b] In Texas Act April 2, 1887 § 
13, providing that a suit for the ap- 
pointment of a receiver for a corpo- 
ration shall be brought “in the county 
where the principal office of said cor- 
poration is located,” is held by con- 
struction in connection with other 
statutes as merely conferring on the 
corporation. the privilege of having 
such suits instituted in the county of 
its principal office and not to deprive 
the district courts of other counties 
of the power of making such appoint- 
ment in case the corporation fails to 
plead such privilege. Bonner v. 
Hearne, 75 Tex. 242,12 SW 38. 

53. Meyer v. Johnston, 53 Ala. 237. 

[a] In Canada the high court of 
justice has power to appoint a receiv- 
er at the instance of a creditor, both 
where the company being situated 
within the province is under provin- 
cial legislative jurisdiction and also 
where it is under federal legislative 
jurisdiction, if there is no federal leg- 
islation providing otherwise. Wile v. 
Bruce: Mines R. Co., 11 Ont. L. 200, 7 
OntWR 157. ' 

[b] Federal court may in the exer- 
cise of its chancery jurisdiction and 
without any statutory authority ap- 
point a receiver for a railroad on a 
proper showing by a proper party. 
Cole v. Philadelphia, etc., R. Co., 140 
Fed. 944 [rev on other grounds 149 
Fed. 647, 79 CCA 339]. 

54. Cincinnati, etc., R. Co. v. Sloan, 
$1 +O@h...St./13>Dexas Trunk: R. Co. v. 
State, 83 Tex. 1, 18 SW 199. 

[a] Appointment in legal action or 
proceeding.—A state district court 
having jurisdiction both at law and 
also that previously exercised by 
courts of chancery may appoint a re- 
ceiver in a quo warranto proceeding 
to forfeit the charter of a railroad 
company. Texas Trunk R. Co v. 
State, 83 Tex. 1,18 SW 199. 

55. State v. Jacksonville, etc. R. 
Co., 15° Fla. 2013) Texas, ‘ete; R.sCo. 
v. Gay, 86 Tex. 571, 26 SW 599, 25 
LRA 52. 

[a] In Florida a receiver cannot be 
appointed by the judge of one circuit 
to take possession of property of a 
railroad company in another circuit 
of that state. State v. Jacksonville, 
ete., R. Co., 15'Fla. 201. 


a district in a state had no power to 
appoint a receiver for a railroad, no 
part of which was in such district 
or state. Texas, etc.; R. Co. v. Gay, 
86 Tex. 571. 26 SW 599. 25 LRA 52. 

56.. Wilmer v. Atlanta, ete. Air- 
Line -R..Co., 80 F. Cas. No.117,775, 2. 
Woods 409. See State v. Northern 
Cent. R. Co., 18:Md. 193, 216 (“The 
consideration, that the authority ‘of 
this court cannot extend beyond the 
territorial limits of the State, in the 
exercise of its remedial power, does 
not deter it from acting in a case 
within its acknowledged jurisdiction, 
to the verge of those limits. It will 
not entertain a doubt that the com- 
pany, owing its corporate existence, in 
a large measure, to the State, will 
recognize, with promptness, the judi- 
cial authority of its courts’). 

7. Wilmer v, Atlanta, ete., Air- 
Line»R. Co.,:30 F. Cas. No. 17,775, 2 
Woods 409 

Atlanta, 


58 Wilmer v. 
Line R. Co., supra. 

59. Central Trust Co, v. Wabash, 
etc., R. Co., 29 Fed. 618; Port Royal, 
ete., R. Co. v. King, 93 Ga, 63, 19 SE 
809, 24 LRA 730. 

pa nottesy appointment see infra § 


60. State v. Jacksonville, ete., R. 
Co., 15 Fla. 201; Merriam v. St. Louis, 
etc., R. Co., 136 Mo. 145, 36 SW 630. 
But see Rumsey v. Peoples R. Co., 91 
Mo. A. 202 (holding that, where it is 
alleged that the company is insolvent 
and has a large floating indebtedness, 
it is proper for the court through its 
receiver to reach out and take into 
custody not only the mortgaged prop- 
erty, but the unmortgaged assets of 
the company, and to administer the 
whole estate). 

[a] Appointment of receiver of all 
of property of corporation, instead of 
the mortgaged. property, does not 
render it void ab initio. Such an 
order is still good as an order ap- 
pointing a receiver of the mortgaged 
property and of the earnings there- 
after accruing, although, so far as it 
adjudges that the receiver is also en- 
titled to the money on hand, it is er- 
roneous. Platt v. New York, etc., R. 
Co., 170 N. Y. 451, 63 NE 532. 

61. Hook v. Bosworth, 64 Fed. 443, 
12 CCA 208. 

62. Park v. New York, etc., R. Co., 
70 Fed. 641: 


etc., Air- 
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such reserved jurisdiction to appoint a special re- 


ceiver for such purpose.®* 


[§ 835] 2. Who May Make Application for Ap- 
Receivers for railroads may, in a prop- 
er case,** be appointed upon the application of mort- 
gagees®® or trustees in a deed of trust,°® bondhold- 
ers,°* stockholders,°* or creditors ;°° 
jurisdictions statutes expressly provided for the 
appointment of a receiver upon the application of a 


pointment. 


judgment ereditor.7° 


Upon application of the company. While it is un- 
usual,‘? would seem to be contrary to the general 
and the power to make it has been expressly 
denied by some courts,’* it has been held that the 
appointment of a receiver may under some cirecum- 
stances be made upon the application of the com- 


rule,*? 


pany itself.74 


In forfeiture proceedings the state, although not a 
creditor of the company, may, in the interest of the 


63. Southern R. Co. v. Townsend, 
161 Fed. 310, 88 CCA 390. 

fa] Thus, where a court in its de- 
cree confirming the sale of railroad 
property ina foreclosure suit required 
the purchaser to assume and pay any 
indebtedness or liability incurred by 
the receivers which should be ad- 
judged priority over the mortgage and 
should not be paid by the receivers 
from funds in their hands and re- 
served jurisdiction of the case for the 
enforcement of such requirement, and 
by a subsequent order required all 
claimants to present their claims be- 
fore the master before a date fixed for 
action thereon by the court and bar- 
ring any not so presented, it was held, 
on a subsequent discharge of the re- 
ceivers, such actions at law pending 
against them not having been dis- 
posed of, that the court had power un- 
der such reserved jurisdiction to ap- 
point a special receiver against whom 
such actions might be revived and to 
defend the same and retake possession 
of sufficient property to satisfy any 
judgments recovered, if not paid by 
the purchaser. Southern R. Co. v. 
Townsend, 161 Fed. 310, 88 CCA 390. 

64. Grounds for appointment see 
supra §§ 831-833. 

65. Illinois Cent. R. Co. v. Missis- 
sippi Cent. R. Co., 12 F. Cas. No. 7,008; 
Gray v. Manitoba, etc., R. Co., 11 Man. 
42. 

[a] Junior encumbrancer whose 
rights are likely to be injured by the 
property remaining in the possession 
of the mortgagor, where a prior mort- 
gagee fails to take possession, may 
file ‘his bill, and, if sufficient cause is 
shown, have the property placed in 
the hands of a receiver, without mak- 
ing the prior encumbrancer a party. 
Illinois Cent. R. Co. v. Mississippi 
Cent. R. Co., 12 F. Cas. No. 7,008. 

66. Farmers’ L. & T. Co. v. Winona, 
ete, R. Co., 59 Fed. 957; -Phinizy. -v. 
Augusta, ete, R. Co., 56 Fed. 273; 
Mercantile Trust Co. v. Missouri, etc., 
Ri 1Go., 36 Fed..221, 1 LRA 397; Mc- 
I.ane v. Placerville, etc., R. Co.,66 Cal. 


€96, 6 P 748. 
67. Cole v. Philadelphia, etc., R. 
Co., 140 Fed. 944 [rev on other 


grounds 149 Fed. 647, 79 CCA 339]; 
Putnam v. Jacksonville, ete aR Co; 
61 Fed. 440; Taylor v. Philadelphia, 
etc., R. Co., 14 Phila. (Pa.) 451. See 
McDougall v. Huntingdon, ete, R., 
etc., Co., 294 Pa. 108, 143 A 574 (where 
there is failure to pay interest to the 
minority bondholders, and the trustee 
fails to take possession under the 
mortgage). 

[a] At suit of bondholders as 
against lessee, receivers will not be 
appointed to take charge of a road 
where a railroad company makes a 
lease of its road and thereafter exe- 
cutes a trust deed securing bonds of 
the road. Louisville, etce., R. Co. v. 


RAILROADS 


[§§ 834-837 


public, apply for the appointment of a receiver.”® 


[§ 836] 3. Proceedings for Appointment—a. In 


General. 


and in some | company.*® 


Except as and to the extent that the mat- 
ter may be otherwise controlled by particular statu- 
tory provisions,’® general rules’? govern the proceed- 
ings for the appointment of a receiver of a railroad 


In cases arising under the codes, where it is not 
otherwise provided,*® the usages of courts of equity 


as to the manner of appointing receivers are applica- 


ble.®° 


[§ 837] b. Notice of Application. 
with respect to other corporations,®+ a receiver for a 
railroad ordinarily should not be appointed upon an 
ex parte application;®? and the court will not ap- 
point a receiver without notice to the adverse party 


As is the case 


and an opportunity to be heard where it is not shown 


areas 100 Ky. 745, 39 SW 416, 19 KyL 


68. Cole v. Philadelphia, etc., R. 
Co., 140 Fed. 944; Earle v. Seattle, 
etc., R. Co., 56 Fed. 909; Stevens v. 
Davidson, 18 Gratt. (59 Va.) 819, 98 


AmD 692. 

69. U.S.—Sage v. Memphis, etc., R. 
Oi UWEsS) 3615 “SUSCE S87, <3: 
ed. 694. 


Ill.—LouisviHe, ete, R. Co. v. 
Southworth, 38 Ill. A. 225. 

Mass. —Bigelow v. Union Freight R. 
Co i ue Mass. 478. 


Y.—Loder v. New York, etc., R. 
Co., 4 Hun 22. 
Eng.—Kingston v. Cowbridge R. 
Cot 4h eI i@hs1 52: 

Ont.—Peto v. Welland R. Co,, 9 
Grant Ch. 455. 

[a] Where corporation has been 
dissolved and there are no assets 
with respect to which the court can 
act, a receiver will not be appointed 
at the instance of a creditor of a rail- 
road company. Bigelow v. Union 
Freight R. Co., 137 Mass. 478. 

[b] In New Jersey, under a stat- 
ute authorizing the appointment of a 
receiver for a railroad in certain cases 
“upon the application of any creditor,” 
persons who have guaranteed the pay- 
ment of a debt of Such a company are 
creditors of the company in respect of 
such debt within the meaning of the 
statute. Pennsylvania R. Co. v. Pem- 
berton, etc., R. Co., 28 N. J. Eq. 338. 

70. See statutory provisions. 

[a] In Kentucky the statute of 
1890 provides that a judgment credi- 
tor of a railroad company after execu- 
tion returned “no property found” in 
whole or in part may have a receiver 
for the road appointed. Ball v. Mays- 
ville, etc., R. Co., 102 Ky. 486, 43 SW 
731, 18 KyL 1540, 80 AmSR 362. 

{b] In England (1) the Railway 
Companies Act of 1867 expressly pro- 
vides for the appointment of a receiv- 
er, and if necessary also a manager, 


upon application of a judgment credi-. 


tor (In re Manchester, ete., R. Co., 14 
Ch. D. 645) (2) and an assignee of a 
judgment creditor is a “person who 
has recovered judgment” under that 
act (In re Freshwater, et¢e., R. Co., 29 
TE? Wass RE 5:68). 2 (3) But othes statute 
does not apply to a creditor who re- 
covers a judgment upon a contract 
entered into prior to the passage of 
the act, although the judgment is re- 
covered subsequently thereto. In re 
A aa hoa R. Co., 24 L. T. Rep. N. S. 


71. Atkins v. Wabash, etc., R. Co., 
29 Fed. 161. 

72. See Corporations § 3186; 
ceivers [34 Cyc 30 et seq]. 


Re- 


73. State v. Ross, 122 Mo. 435, 25 
SW 947, 23 LRA 534. 
74 Quincy, etc., R. Co. v. Hum- 


phreys, 145 U. S. 82, 12 SCt 787, 36 L. 
ed. 632 [aff 34 Fed. 259]; Wabash, 


that a manifest and urgent necessity for such imme- 
diate appointment exists,$* or where a temporary 


etc., R. Co. v. Central Trust Co., 22 
Fed. 272; Brassey v. New York, etc., 
R. Co., 19 Fed. 668. See Central Trust 
Co. v. Wabash, etc., R. Co., 29 Fed. 
618; Wabash, ete., R. Co. v.. Central 
Trust Cox 23 Fed. 513 (receiver ap- 
pointed on motion of mortgagor road 
which extended through many states, 
where default was about to take 
place, and where interest of all con- 
cerned required that some judicial 
action should be taken for the con- 
servation of those interests.) 

[a] Upon insolveney of controlling 
company, if the allied companies have 
been carried into the hands of a re- 
ceiver along with the controlling com- 
pany, it has been held that they may 
have receivers of their own appoint- 


ed. Evans v. Union Pac. R. Co., 58 
Fed. 497. 
75. Texas Trunk R. Co. v. State, 83 


Mex: ULSI Si Wil9 oe 

76. See statutory provisions; 
infra §§ 837-844. 

77. See Corporations §§ 3184-3205; 
Receivers [34 Cyc 110 et seq]. 

78. See infra §§ 837-844. 

{a] Parties.—Bondholders under a 
mortgage are not proper or necessary 
parties in a suit by trustees under a 
railroad mortgage asking for appoint- 
ment of a receiver, where the interest 
of all the bondholders was the same 
and no misconduct or incompetency 
on the part of the trustees was 
charged. Skiddy v. Atlantic, ete., R. 
or 22) BG Cais: INOw b2s0 2203 Hughes 


and 


See code provisions, 
Cincinnati, ete., R. Co. v. Sloan, 
Shotaws 

See Corporations § 3199; Re- 
ceivers [34 Cyc 117 et seq]. 

82. Wabash R. Co. v. Dykeman, 133 
Ind. 56, 32 NE 823; Chicago, ete., R. 
Cowl, Cason, 133 Ind. 49, 39 NE 827; 
Cook v. Detroit, etc., R. Co., 45 Mich. 
453, 8 NW 74; Peo. Vv. Albany, etc., R. 
Co; 55 Barb. (N. Y.) 344 [aff 57 N. Y. 
161]; Devoe v. Ithaca, etc., R. Co:, 5 
Paige (N. Y.) 521. 

83. Fla.—State  v. 
ete, PRaCo, 015 Hla 20k. 

Ind.—Wabash R. Co. v. Dykeman, 
133 Ind. 56, 32 NE 8238; Chicago, ete., 
RiCoe wv. Cason, 133 Ind. 49, 32 NE 


Jacksonville, 


827. 
ates —Merriam v. St. Louis, ete., R. 
ee 136 Mo. 145, 36 SW 630. 
Y.—Peo. v. Albany, etc., R. Co., 
55. ee 344 [aff 57 N. Y. 161]. 
Oh.—Cleveland, é¢te, R. Co. v. 


Jewett, 37 Oh. St. 649. 

[a] Nonresidence of one defendant 
is no excuse for failing to give notice 
to another defendant who is not a 


nonresident. Wabash R. Co. v. Dyke- 
man, 133 Ind. 56, 32 NE 823. 
[b] Service of petition for the ap- 


pointment of a receiver at the in- 
stance of a judgment creditor, under 
the English statute of 1867, must be 


Sa aR Sn ee a 
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injunction will adequately protect the rights of the 


parties until such notice can be given.’ Cireum- 
stances may arise, however, under which the appoint- 
ment of a receiver on an ex parte application without 
notice will be proper.8> Where not required by stat- 
ute,®° in a proceeding to dissolve a railroad corpora- 
tion, it is not necessary that a valid order to show 
cause why the corporation should not be dissolved 
should precede the appointment of a temporary re- 
ceiver where there is an order to show cause wy such 
receiver should not be appointed.’ 

[§ 838] c. Sufficiency of Application.®* As is 
the case with respect to other corporations,®® the bill 
or petition for a receiver must in all cases allege 
sufficient facts to justify the appointment,®° and al- 
legations which simply amount to charges of insol- 
vency and default are not sufficient.°! The bill 
should contain a statement of facts such as would 
show that plaintiff has no adequate remedy at law.°? 
However, the fact that the averments were not such 
as to have made it proper to appoint a receiver will 
not make the order appointing one a nullity.®? 

To justify an ex parte appointment the bill or pe- 
tition must allege facts showing it to be necessary,®4 
and it is not sufficient merely to allege that such an 
emergency exists.9° 

In a pending cause the court may appoint a re- 
ceiver on petition in the pending cause without the 
filing of an original bill.®% 

[§ 839] d. Defenses and Objections to Appoint- 
ment.°? The fact that a receiver has already been 
appointed in one action will not prevent the appoint- 
ment of another receiver in another action by differ- 
ent parties and involving different rights, although 
affecting the same property;°° and it is not a valid 
objection to the appointment of a receiver in a fore- 
closure suit that the road is in the possession of the 
lessee, where the lessee is a party before the court.®® 
Where a creditor has a statutory right to have a re- 
ceiver appointed on the return of his execution unsat- 
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isfied,t it is no defense to an application by such a 
creditor that the equipment of the road is insufficient 
to enable a receiver to operate it.? 

[§ 840] e. Hearing and Determination—(1) Scope 
of Inquiry. As in the case with respect to other re- 
ceivers,® including receivers of corporations,+ on an 
application for the appointment of a receiver the 
case cannot be heard on its merits as at the final hear- 
ing;® nor will the court take jurisdiction of and de- 
cide questions having no relation to the object for 
which the receiver is appointed. The court may 
deny the application temporarily and continue the 
hearing pending negotiations and proceedings which 
may affect the propriety of making the appointment.” 

[§ 841] (2) Sufficiency of Showing. As in other 
cases,® the court should not appoint a receiver mere- 


ly on a bill filed without being supported by evi- 


dence or affidavits;® and where the facts alleged as 
grounds for the appointment are positively denied, 
a receiver will not ordinarily be appointed;'° but 
while this is true where the hearing is on bill and 
answer only, if there is other evidence in support of 
the bill it will be considered, and if on the evidence 
the court is of the opinion that a case is made for the 
appointment of a receiver, such appointment will be 
made notwithstanding the denials of the answer.*? 
[§ 842] f. Order or Decree of Appointment??— 
(1) In General. It is the better practice for the or- 
der appointing the receiver to stipulate as to the debts 
and liabilities of the company to be paid by the re- 
ceiver;!® but it is not essential that the order for 
the payment of preferred debts should be made at 
the time and as a condition of the appointment,** 
and, if not then made, it may be made afterward.'® 
Compensation to which the receiver shall be enti- 
tled may be determined in the order or decree.?® 
Costs and expenses. General rules govern as to 
the allowance of costs and expenses of the proceed- 
raved 
The order may be modified or changed by the court, 


made upon the company in the man- 
ner prescribed by the statute. Re 
aes aha RCo: 24 1.70. Rep: 


84. Devoe v. Ithaca, etc., R. Co., 
Paige (N. Y.) 521. 

$5; Louisville etc. = Rais Co; | Vv. 
Schmidt, 52 SW 835, 21 KyL 556. 

[a]- In Missouri it is held that, 
where a receiver is appointed ex parte, 
the appointment cannot be made for a 
longer time than is fairly and reason- 
ably requisite to allow defendant to 
show cause against a further continu- 
ance of the receivership, what is such 
a reasonable time being dependent 
upon the circumstances of the particu- 
Jar -case.- ‘St.iWouis;, ete. Ri Co. v. 
Wear, 135 Mo. 230, 36 SW 357, 658, 33 
LRA 341 (holding that three months 
is unreasonably long). 

86. See statutory provisions. 

S87 Knickerbocker “Trust -(Co.:.. \v. 
Tarrytown, etc., R. Co., 133 App. Div. 
2857 ls NYS 871 [motion for rearg 
and for leave to app den 134 App. Div. 
932 mem, 118 NYS 1118 mem]. 


88. Generally. see Corporations §§ 
3190-3197; Receivers [34 Cyc 110 et 
ee: 


See Corporations §§ 3190-3197; 
Receivers [34 Cye 119]. 

90. Merriam v. St. Louis, etc., R. 
Co., 136 Mo. 145, 36 SW 630; Cleve- 
land, etc., R. Co. v. Jewett, 37 Oh. St. 
649 

[a] Existence of assets or prop- 
erty.—On an application by creditors 
for the appointment of a receiver for 
a company which has been dissolved, 
the bill must show the existence of 
property or assets upon which the 
court can act. Bigelow -v. Union 


Freight R. Co., 137 Mass. 478. 

91. Merriam v. St. Louis, ete, R. 
Co., 186 Mo. 145, 36 SW 630. 

92. Merriam v. St. Louis, ete., R. 
Co., supra. 

93. Hervey v. Illinois Midland R. 
Co., 28 Fed. 169. 

94. Wabash R. Co. v. Dykeman, 133 
Ind. 56, 32 NE 823; Chicago, etc., R. 
Co. v. Cason, 133 Ind. 49, 32 NE 827; 
Peo. v. Albany, etc., R. Co., 55 Barb. 
CNELY; moda tate oN. Yeo Gaal: 

95. Wabash R. Co. v. Dykeman, 133 
Ind. 56, 32 NE 823. 

96. Langdon vy. Vermont, etce., R. 
Co. dA) Vite 593! 


97. Generally see Receivers [34 
Cyc 161 et seq]. 
98. St. Louis Car Co. v. Stillwater 


‘St. R. Co., 538 Minn. 129, 54 NW 1064 
(a receivership in a suit to foreclose 
a railroad mortgage will not prevent 
the appointment of a receiver in a 
suit by a judgment creditor to seques- 
ter the property and effects of the 
company for the benefit of creditors, 
since the first receivership is only for 
the purpose of foreclosure, and affects 
only the property covered by the 
mortgage, while the latter affects the 
entire property, and the powers of 
the receivers in the two cases are en- 
tirely different). 

99. Kerp v. Michigan, etc., R. Co., 
14 FB. Cas. No. 7.727. 

1. See Ky. St. (1890) § 814. 

2. Ball v. Maysville, etc., R. Co., 
102 Ky. 486, 43 SW 731, 18 KyL 1540, 
80 AmSR 362. 

83. See Receivers [34 Cyc 127 et 


4. See Corporations § 3202. 
5. Kerp v. Michigan, etc., R. Co., 


14 EF. Cas. No. 7,727. 

6. Taylor v. Philadelphia, ete., R. 
Co., 7 Fed. 381 (the court will not de- 
termine the propriety of postponing 
a-meeting called for the election of 
officers). 
| 7% Central Trust Co. v. Wabash R. 
Co., 25 Fed. 693. 

8. See Corporations § 3201; Re- 
ceivers [34 Cyc 131 et seq]. 

9. Newcastle, etc., R. Co.’s App., 3 
Walk. (Pa.) 281. 

10. Rochester v. Bronson, 41 How 
Pr (N. Y.) 78; Whitehouse v. Point 
Deten eee etc., R. Co., 9 Wash. 558, 38 

11. Allen v: Dallas; ete. RCo. 1 
. Cas: No, 221, 3 Woods 316; Chicago, 
etc., R. Co. v. Kenney, 159 Ind. 72, 62 

12. Generally see Receivers [34 
Cyc 188 ét seq]. 

Collateral attack see infra § 849. 

13. Warmers’ LS & “fT. 'Conr vin Kane 
sasi: City; -eten, Re Con 53 tinted yet 82 
Central Trust Co. v. St. Louis, ete., R. 

0: 41 Peds 5515 

14. Central Trust Co. v. St. Louis, 
etc., RCo.) Al meds 5515 “Blair vi St. 
Louis, etc., R. Co., 22 Fed. 471. 

15. Central Trust Co. v. St. Louis, 
etc., R. Co., 41 Fed. 551. 

16; "Re Eullvete:; BR. Col. bie 
Rep. N. S. 82 (while the court cannot 
dictate to a person what he shall take 
it may refuse to appoint or retain as 
a receiver a person who is unwilling 
to serve for the compensation al- 
lowed). See also Corporations 
3206; Receivers [34 Cyc 467 et seq]. 

17. See Corporations § 3203. 

. [a] In England, under Railway 
Companies Act of 1867 (30 & 81 Vict. 


-NE 26. 


950° [5]. OC. J) 
from time to time as may be necessary and proper?® 
and without the consent of the parties.*® 

[§ 843] (2) Terms and Conditions. As in other 
cases,?° the court may impose certain terms or condi- 
tions on which the order of appointment is granted.*? 
The court may impose such terms and conditions with 
respect to the payment of outstanding debts for la- 
bor, supplies, and equipment, as a condition of mak- 
ing the appointment, as it may deem equitable,?? 
and the party asking for and accepting the appoint- 
ment on the conditions imposed will be bound there- 
by;?° but the court will not impose a condition that 
will have the effect of taking the income of a railroad 
in the hands of a receiver for the benefit of mortgage 
creditors who have a lien upon it under their mort- 
gage and using it to pay the general creditors of the 
road.?4 

Where a mortgagee is unwilling to agree to the 
conditions imposed, the foreclosure can proceed 
without the aid of the receivership.?® | 

-[§ 844] g. Renewal of Application. As in other 
cases,2® the refusal of an application for the ap- 
pointment of a receiver is no bar to a subsequent ap- 
plication by leave of court, even upon the same state 
of facts.27 

[§ 845] 4. Who May Be Appointed Recainar 
General rules?® apply as to the eligibility of persons 
for appointment as receivers.*® Thus the person 


ec 127 § 4), the ccurt has jurisdiction 
to provide for costs of proceedings di- 
rected under the act, and, where an 
order appointing a receiver and man- 


OLG., seep eo; 
25. 


26. 


ager provided that the company | ceivers [34 Cyc 153]. 
should continue to defend a pending 27. 

suit, the costs incurred by the com-|{ (N. Y.) 637. 

pany in defending the action since the 23. 
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25 Fed. 800. 
Central Trust Co. v. St. Louis, 
etc., R. Co., 41 Fed. 551 

See Corporations § 3205; 


Belmont v. Erie R. Co., 52 Barb. 
See Corporations §§ 3207-3211; 


[§§ B18 


appointed should be a person of known character 
and business capacity,®® and one who is in a posi- 
tion to represent impartially all the interests con- 
cerned,*! but not necessarily a railroad man.°? The 
court in making the appointment should act upon 
these considerations,** and is free to exercise its dis- 
cretion and cannot be dictated to by bondholders or 
others interested as to what particular person shall 
be appointed.** Ordinarily an officer or director,®* 
or a stockholder®® of the road, or an officer of a 
parallel or competing road,** or a party to the 
suit,’ or an attorney of one of the parties,®® or 
a person pecuniarily interested in the road or un-' 
der any obligation to those who are,*® will not be 
appointed. However, there is no inflexible rule mak- 
ing an officer of the company ineligible to appoint- 
ment as receiver;** and it may not be improper to 
appoint an officer of the company who was in no 
way responsible for the condition making the receiv- 
ership necessary, and whose ability and knowledge 
of the affairs and needs of the company commend 
him as a proper person to be appointed,*? particu- 
larly where the parties interested consent to his 
appointment.*® 

Nonresident. Usually a resident of the jurisdic- 
tion should be appointed as receiver,** although the 
court may in its discretion appoint a nonresident.*® 

[§ 846] 5. Appointment of More than One Re- 


38. Pennsylvania Finance Co. vy. 
Charleston, ete., R. Co., 45 Fed. 436. 

39. Pennsylvania Finance Co. 
Charleston, etc., R. Co., supra. 

40. Meier v. Kansas Pac. Ri iCo,,.16 
BY. Cas. No. 9,395, 5 Dill. 476. 

fa] While personal interest may 
stimulate activity and vigilance on 


v- 
Re- 


date of the order appointing the re- 
ceiver ought to be allowed in priority 
to the claims of debenture holders 
and creditors for whose benefit the 
action was defended, although such 
costs were not “proper outgoings in 
respect of the undertaking” within 
the meaning of the act. In re Wrex- 
ham, etc., R. Co., [1900] 1 Ch. 261. 

18. Hood v. Ocklawaha Valley R. 
Co., 78 Fla. 665, 84 S 97; Belmont_v. 
Erie R. Co., 52 as CN. Y.) 687; Ex 
p. Dunn, 8 S.C. 207. 

Generally see tee ae [34 Cyc 158 


et seq]. 

19. Exp. Dunn, 8 S. 

20. See Receivers (34 fcue 136 et 
seq]. 

21. See cases infra this section. 

22. Farmers’ L. & T. Co. v. Kansas 
City, etc., R. Co., 53 Fed. 182; Dow 


v. Memphis, etc., R. Co., 20 Fed. 260 
[mod on other grounds 120 U. S. 287, 
7 SCt 482, 30 L. ed. 595]. 

“We have no doubt that when a 
court of chancery is asked by railroad 
mortgagees to appoint a receiver of 
railroad property, pending proceed- 
ings for foreclosure, the court, 
exercise of a sound judicial discre- 
tion, may, aS a condition of issuing 
the necessary order, impose such 
terms in reference to the payment 
from the income during the receiver- 
ship of outstanding debts for labor, 
supplies, equipment, or permanent im- 
provement of the mortgaged property 
as may, under the circumstances of 
the particular case, appear to be rea- 
sonable.” Fosdick v. Schall, 99 U. 8. 
235, 251, 25 L. ed, 339. 

23. Farmers’ L. & T. Co. v. Kansas 
City, etc., R. Co., 53 Fed. 182 (where 
in a foreclosure’ suit the trustee in 
good faith assents to the terms im- 
posed, the bondholders which he 
represents are aS much bound by such 
assent as if it had been given by them 
in person). 


24. U.S. Trust Co. v. New York, 


in the, 


Receivers [34 Cye 140]. 

29. See cases infra this section. 

380. Farmers’ L. & T. Co. v. Cape 
Fear, etc., R. Co., 62 Fed. 675. 

31. Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 45 Fed. 436; 
Atkins v. Wabash, etc., R. Co., 29 Fed. 
161; Meier v. Kansas Pac. R. Co., 16 
ES Cas. ING: 95590 montis 4.00. 

32. Farmers’ L. & T. Co. v. Cape 
Fear, etc., R. Co., 62 Fed. 675 (where 
the person appointed possesses the 
qualifications of character, business 
ability, and the absence of any pecuni- 
ary interest, it is no objection to his 
appointment that he is not a railroad 
expert in the sense of being aequaint- 
ed with all the details of the mechan- 
ical work of a railroad plant). 

33; Re Hulletes RCo T Eb. "L 
Rep. N. S. 82. 

34. Re Hull, ete., R. Co., supra. 

35. Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 45 Fed. 436; 
Atkins v. Wabash, ete., RAACo; 29 
Fed. 161; Richards v. Chesapeake, 
ete. R= Co.) 20 -eCasssiNow aie OL 
Hughes 28. 

{a] One under whose management 
condition arose leading up to and 
making necessary the receivership 
should not be continued in the control 
of the road as receiver. Atkins v. 
Wabash, etc., R. Co., 29 Fed. 161; 
Richards v. Chesapeake, etc., R. Co., 
20 F. Cas. No. 11,771, i Hughes 128. 

36. Atkins v. Wabash, etc., R. Co., 
29 Fed. 161. 

87. St. Louis, etc., R. Co. v. Wear, 
135 Mo. 230, 36 SW 357, 658, 33 LRA 
341 (under the constitution provid- 
ing that the manager of a railroad 
shall not in any way control or act as 
officer of another railroad company 
operating a parallel or competing line, 
the president of one railroad company 
is not eligible as receiver for a com- 
pany operating a parallel or compet- 
ing line). 


the part of the receiver, it is equally 
liable that such vigilance may, when 
occasion arises, be directed unduly 
to advancing that personal interest. 


Meier y. Kansas Pac. R. Co., EF. 
Cas. Nox 93395, (5) Dill e476. 

41, Ralston v. Washington, etc., 
R. Co., (65 Fed. 557. 

42. Ralston v. Washington, etc., R. 
Co., supra; Farmers’ L. & T. Co. v. 


Northern Pac. R. Co., 61 Fed. 546. 
See Bowling Green Trust Co. v. Vir- 
ginia. Pass., ete., Co., 133 Fed. 186 
(where a former officer and director 
was appointed receiver). 

[a] Order that president and di- 
rectors continue in possession and 
management of the property under 
the order of, and ‘subject to, the or- 
der of the court, and that they make 
report to the court at such times as 
it may require, entered on a motion 
to appoint a receiver in a foreclosure 
proceeding, constitutes them receiv- 
ers. Ex p. Brown, 15S. C. 518; In 
re Fifty-four First Mortg. Bonds, 15 
Ss. C. 304. 

[b] Under English statute of 1867, 
providing for the appointment of a 
receiver for a railroad company and 
if necessary also a manager, a di- 
rector may be appointed manager. 
In re Manchester, etc., R. Co., 14 Ch. 
D. 645. 

43. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 61 Fed. 546. 

44. Meier v. Kansas Pac. R. Co.,, 
16 F. Cas. No. 9,395, 5 Dill. 476, 478. 

“Such control as the court can ex- 
ercise over the operations of the road, 
and in collecting and disbursing its 
receipts, can be most safely used, ex- 
ercised, and more strictly under the 
eye of the court, by an officer residing 
within its jurisdiction. ” Meier v. 
Kansas Pac. R. Co., supra. 

45. Farmers’ L. & T. Co. v. Cape 
Fear, etc., R. Co., 62 Fed. 675. 


a a a aa a a a I a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ceiver. 
pointed for the same purpose;*® but the court may 
in its discretion appoint more than one,*’ although 
if more than one receiver is appointed and they be- 
come hostile to each other, they should be removed*® 
and a single receiver appointed.t® However, the 
fact that a receiver has been appointed for one pur- 
pose does not preclude the appointment of other re- 
ceivers for different purposes,°® as for example one 
receiver in foreclosure proceedings®! and another in 
proceedings to forfeit charter,®? or in proceedings 
by donors and taxpayers to enforce their claims.*? 

Under the English statute®‘ it seems that the court 
may either appoint different persons,®> or may ap- 
point the same person as receiver and manager.®® 

[§ 847] 6. Removal of Receiver.°7 Whenever a 
receiver takes possession under his appointment, he 
holds as an officer of the court and cannot be ousted 
except by its order;>* but -the power to remove is 
incidental to the power of appointment®® and is 
ordinarily a matter within the discretion of the 
eourt.©° The court will remove the receiver for in- 
competency,®! or misconduct,*? or where it appears 
that the appointment was procured through collu- 
sion and for a fraudulent or improper purpose,** 
but not for the reason that he is objectionable to a 
majority stockholder,®* nor because he has been 
guilty of a breach of duty where he acted in good 


46. Meier v. Kansas Pac. R. Co., 16 
EY Cas. No.*95895, & “Dill. 476: 

47. Central Trust Co. v. Missouri, 
ete., R. Co., 246 Fed. 154; Stanton v. 
Alabama, etc., R. Co., 22 F.-Cas. No. 
13,296, 2 Woods 506; Re Hull, etc., 
FOCO ED (else ODE ONE a oes 

[a] Appointment of additional re- 
ceiver.—Where a receiver had ex- 
pressed his views of a plan of reor- 54. 
ganization, but it did not appear that} 97. 
in expressing them he had exceeded 55. 
the limitations or proprieties of his] Rep. N. S. 
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Ordinarily more than one receiver is not ap- 


maintain suit did not arise until de- 
fendants' as new owners of the road 
abandoned the road and began to dis- 
mantle it, and hence appointment of 
a receiver in a suit to enforce claims 
had no relation to the foreclosure pro- 
ceedings and could not be barred by 
prior receivership. 
205 Iowa 1139, 217 NW 255. 

See supra § 830 text and note 


Re aul, tc, Fhe. COnn Oar 1. 69. 
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faith, for the benefit of all parties, and upon the 
advice of counsel,®® nor for misconduct of his 
agent.®® 

Procedure on application.*7 A person petitioning 
the court to remove a receiver for misconduct or 
incompetency should be prepared not only to prefer 
specifie charges of wrongdoing, but to accompany 
them with proof,*® but the recejver by answering the 
petition waives the right to object to it on the ground 
that the charges were not sufficiently definite.®® 

[§ 848] 7. Termination of Receivership. Apply- 
ing general rules,’° the receivership will be con- 
tinued as long as may be necessary to carry out the 
purposes of the appointment,’! which is a matter 
within the sound discretion of the court;7? but the 
road should be restored to its rightful owners as 
soon as possible,*? and the receiver should be dis- 
charged and the receivership terminated whenever 
its objects have been accomplished or its continu- 
ance is no longer necessary ;** and where receivers 
have executed the duty for which they were appoint- 
ed, it is the right and duty of the party upon whose 
application they were appointed to see to it that they 
are discharged if he would avoid the consequences 
of their continuing to act in that capacity,?® al- 
though the court may act upon its motion.7® Where, 
at the time of the receivership, one company is op- 
erating the road of another, the court will not, on 


1-Ch, Chamb. (Ont.) 337. 

66. Clarke v. Georgia Cent. R., etc., 
Co., 66 Fed. 16 (where he used due 
care in selecting and supervising his 
agents and discharged the wrongdoer 
as soon as he discovered his miscon- 
duct). 
State v. Beaton, 67. Gemerally see Receivers [34 


Cy Cuts ie 

68. Farmers’ L. & T. R. Co. v. 
Northern Pac. R. Co., 61 Fed. 546. 
Harmers)i; ly. + G4 Lop Rab Colmeve 


Northern Pac. R. Co., supra. 


position, or that he intended to im- 
press them upon those engaged on the 
plan of reorganization, it was held not 
a sufficient ground for the appoint- 
ment of an additional receiver. Cen- 
tral Trust Co. vy. Missouri, etc., R. Co., 
246 Fed. 154. 

48. Removal see infra § 847. 

49. Meier v. Kansas Pac. R. Co., 16 
¥. Cas. No. 9,395, 5 Dill. 476. 

50. See cases infra this note. 

51. State v. Beaton, 205 Iowa 1139, 
217 NW 255; Herring v. New York, 
etc, Rh... Co!, 105 N. ¥..340, 12 NE 763, 
19 AbbNCas 340; Knickerbocker Trust 
Co, v. Tarrytown, etc., R. Co., 1383 App. 
Div. 285, 117 NYS 871. 

52. Herring v. New York, etc., R. 
Co., supra; Knickerbocker Trust Co. 
v. Tarrytown, etc., R. Co., supra. 

[a] Thus, although 2 temporary 
receiver had been appointed in an ac- 
tion brought by the attorney-general 
to dissolve the corporation, the court 
had power to appoint a receiver in an 
action, subsequently brought with its 
permission, for the foreclosure of a 
mortgage on the property and fran- 
chises of the corporation, and to su- 
persede the receiver appointed in the 
action for dissolution, and to trans- 
fer all the duties of the latter to the 
receiver appointed in the foreclosure 
action. Herring v. New York, etc., 
R. Co., 105 N. Y. 340, 12 NE 763, 19 
AbbNCas 340. 


~ 53. State v. Beaton, 205 Iowa 1139, 
217 NW 255. : 
[a] Thus, where a railway was 


sold to defendants by a receiver un- 
der a foreclosure decree by bondhold- 
ers not appealed from, and donors and 
taxpayers having claims against the 
road were not parties to the foreclo- 
sure suit, the right of claimants to 


56. In ne ‘Hastern, ete., R. Co., 45 
CHD 36%. 

Generally see Corporations § 
Receivers [34 Cyc 174 et seq]. 

58. Illinois Cent. R. Co. v. Missis- 
sippi Cent. R. Co., 12 F. Cas. No. 7,008. 

59. Gincianatty etc., R. Co. v. Sloan, 
31 Oh. 

60. Rte de. etc., Co. v. Sout- 
ter, 154 U. S. 540, 14 ‘Set PLSS 5c hae 
ed. 604; Milwaukee, CLG. ei eRe On uve 
Howard, Sas. appendix lxxxi, 18 
L. ed. 252; Hood v. Ocklawaha Val- 
ley R. Co., 78 Fla. 665, 84 S 97. 

[a] It was not abuse of discretion 
for a court to discharge a receiver and 
appoint another and postpone sale of 
the road in order to determine wheth- 
er a railroad could be profitably op- 
erated, where the judge was of the 
opinion that operation of the road 
should be continued if it could be 
done without material injury to bond- 
holders. Hood v. Ocklawaha Valley 
R. Co., 78 Fla. 665, 84 S 97. 

61. Atkins v. Wabash, etc., R. Co., 
29 Fed. 161. 

62. Handy v. Cleveland, etc., R. Co., 
31 Fed. 689; Atkins v. Wabash, etc., 


R. Co., 29 Fed. 161. 


63. Sage v. Memphis, etc., R. Co., 
18 Fed. 571, 5 McCrary 643 [rev on 
other grounds 125 U.S. 361, 8 SCt 887, 
31 L. ed. 694]. 

[a] Mere concurrence of directors 
in the attempt to secure the appoint- 
ment of the receiver does not of it- 
self show a fraudulent collusion for 
which the receiver should be dis- 
eharged. Brassey v. New York, etc., 
R. Co., 19 Fed. 663. 

64. Street v. Maryland Cent. R. 
Co., 58 Fed. 47 (where competent and 
otherwise unobjectionable). 

65. Simpson v. Ottawa, etc., R. Co., 


76 See Corporations § 3215; Re- 
ceivers [34 Cyc 478 et seq]. 

71. Clarke v. Georgia Cent. R., etc., 
Co., 54 Fed. 556 [aff 62 Fed. 328, 16 
CCA 387]; Sewell v. Cape May, éte., 
R. Co., (N. J. Ch.) 9 A 785; Langdon 
v. Vermont, etec., R. Co., 54 Vti' 593 
[dist Vermont, ete., R. Co. v. Vermont 
CentsezRs Coum5s0 Vt. 500). 

72. Milwaukee, etc., R. Co. v. Sout- 
ter, 154 U.S. 540, 14 'SCt ga sya Ee ed 
ed. 604. 

73. _Milwaukee, ete., R. Co. vy. Sout- 
ter, 2 Wall. (U. SS) 510, 17 L. ed. 900; 
Platt v. Philadelphia, éte., HR: Co; 65 
Fed. 872; Dow v. Memphis, etc., Eve 
Co.,.20 Fed. 260 [mod on other grounds 
120 U.S. 287, 7 SCt 482, 30 L. ed. gh 
Taylor v. Philadelphia, ete! R.- Cos 79 
Fed. 1; Sewell v. Cape May, ete. RR: 
Co., (N. J.Ch.)'9 A 785; 

74. Milwaukee, etc., R. Co. v. Sout- 
ter, 2: Wall. (CU. S) 510, 17 L. ed. 900; 
Howard v. La Crosse, ete., R.ACo:, 12 
F. Cas. No. 6,760, Woolw. "49: Louis- 
pile, ete. anes Co. v. Southworth, 38 

[a] Refusal to discharge receiver 
and terminate the receivership when 
it is no longer necessary and a right 
to a restoration of the property is 
clear is a judicial error which will be 
corrected on appeal. Milwaukee, etc., 
R. Co. v. Soutter, 2 Wall. CU. Ss.) 510, 
17 L..ed. 900. 

[b] Upon foreclosure sale, a court 
is not divested of its power to manage 
the property and need not discharge 
its receiver until the purchase is com- 


pleted. Vilas v. Page, 106 N. Y. 439, 
13 NE 743. 
75. Langdon v. Vermont, ete., R. 


Co., 53 Vt. 228. 
76. Platt v. 


Philadelphia, ete. R. 
Co., 65 Fed. 872. 
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discharging the receiver, 


tody of the receiver.‘* 


in a subsequent suit.’ 


[§ 849] D. Effect of Appointment*°—1. In Gen- 


determine a controversy 
between the companies as to the right of possession 
but will return the road to the company which was 
in possession at the time of the appointment.77 So 
also, where a receiver is appointed for a railroad 
operating different lines of road, and a road is in- 
cluded under the receivership over which such com- 
pany has no right of possession or control, but is in- 
terested in only as a creditor and stockholder, such 
road will be released and discharged from the ecus- 
An appointment will not be 
vacated by the appointment of the same receivers 
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ordinarily has the effect of taking the property out 
of the possession and control of the company and 
placing it in the hands of the receiver as the repre- 
sentative of the court appointing him,*+ which court, 
in a principal receivership action, has general pow- 
er and authority over the entire road, 82 even though 
parts of it are not situated within the district in 
which the court sits,°? at least where its receivers 
have been likewise appointed receivers in ancillary 
proceedings in such other districts.*# 
upon his appointment and qualification, is entitled 
to the possession and control of the property®® which 


The receiver, 


the court will assist him in obtaining’® and subse- 


eral. The appointment of a receiver for a railroad 


7s eons ranch, sete, kr. CO. Ve 
Sneden, 26 N. J. Eq. 539. 
78. Georgia Cent. R.,. ete:,, Co. Vv: 


Farmers’ L. & T. Co., 56 Fed. 357. 

79. Pennsylvania Steel Co. v. New 
York City R. Co., 225 Fed. 734, 141 
CCA 6 [reh den 227 Fed. 1021, 141 CCA 
671, and 228 Fed. 122, 142 CCA 528]. 

{a] Thus an order appointing the 
receivers of a railroad to be receivers 
in a foreclosure suit, under a mort- 
gage given by such company, does not 
vacate the original appointment of 
the receivers. Pennsylvania Steel Co. 
v. New York City R. Co., 225 Fed. 734, 
141 CCA 6 [reh den 227 Fed. 1021, 141 
CCA 671, and 228 Fed. 122, 142 CCA 
528). 

80. Cross references: = 
Duties and powers of receivers see in- 

fra §§ 854-856. 

Liability of company: 
After receivership see infra §§ 867-— 
869. 
During receivership see 
863-865 
Liability of receiver: 
After discharge see infra § 866. 
Before discharge see infra §§ 857— 
862. 


infra §§ 


81. U. S.—Memphis, etc., R. Co. v. 
Hoechner, 67 Fed. 456, 14 CCA 469. 

Ala.—Atlanta, etc., R. Co. v. McGill, 
194 Ala. 186, 69 S 874. 


Ark.—Memphis, ete. R. Co. v. 
Stringfellow, 44 Ark. 322, 51 AmR 
598. 


Conn.—Guarantee Trust, etc., Co. v. 
Philadelphia, ete., R. Co., 69 Conn. 709, 
38 A 792, 38 LRA 804. 

Ga.—Georgia R. Commn. v. South- 
ern R. Co., 154 Ga. 297, 114 SE 335. 

Ill._-Devine v. Delano, 272. Tit, 166; 
111 NE 742, AnnCas1918A 689; Glo- 
ver v. Insull, 213 Ill. A. 268; Ohio, 
ete., R. Co. v. Anderson, 10 Ill. A. 313. 

Ind.—Ohio, etc., R. Co. v. Davis, 23 
Ind. 553, 85 AmD 477. 


Iowa.—White v. Keokuk, etc, R. 
Co., 52 Iowa 97, 2 NW 1016. 
Kan. St. uouis;’ ete: qaRsn Co eve. 


Bricker, 65 Kan. 321, 69 P 328; 
Sace Pace. COUN. Wood, 24 Kan. 619. 

Mass.—Boston Penny Sav. Bank v. 
Boston, etc., R. Co., 244 Mass. 488, 
138 NE 907. 

Mo.—Heath v. Missouri, etc., R. Co., 
83 Mo. 617. 

N. J.—Ogden v. Delaware River, 
etc., R. a 80 N. J. Eq. 191, 83 A 991. 

NEY: ete., R. Co., 
58 N. Y. 61, 17 AmR 201; Smith v. Pa- 


cific Impr. Co., 104 Misc. 481,172 NYS 
65. 
N. C.—Moore v. Watauga, ete., R. 
Co., 173 N. C. 726, 92 SE 361. 
Oh.—Ellis v. Indianapolis, etc., 


Co., 5 Oh. Dec. (Reprint) 497, 6 ATR 
288. 

Okl.—Mitchell v. Hines, 101 Okl. 38, 
993 “P'182> Missouri, etc.,. R.--Co, ‘v. 
Hudson, 71 Okl. 157, 175 P 743. 

Ss. C.—Ex p. Dunn, 8 S. C. 207, 

Tex.——U. S., etc., Trust Co. v. Del- 
aware Western Constr. Co., (Civ. A.) 
112 SW 447. 


Kan- | 


Vt.—Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 46 Vt. 792. 

Eng.—In re Liskeard, etc., R. Co., 
[1903] 2°Ch, 681. 

Ont.—Simpson vy. Ottawa, ete., R. 
Co., 1 Ch. Chamb. 126. 

{a] Receiver’s possession is not 
that of company, which cannot con- 
trol either the receiver or his em- 
ployees. Atlanta, etc., R. Co. v. Mc- 
Gill, 194 Ala. 186, 69 S 874. 

{b] Where railroad formerly op- 
erated by another company, which 
ceased operation and abandoned it, is 
in the hands of a receiver duly ap- 
pointed, who has applied for and se- 
cured an order of sale which he is 
about to carry out, the court will en- 
join enforcement of an order of a 
railroad commission requiring the op- 
erating company to resume operation 
of the road so abandoned, as the com- 
pany would have no power to in- 
terfere with the property in the hands 
of the receiver. Georgia R. Commn. 
v. Southern R. Co., 154 Ga. 297, 114 
SE 335. Compare U.S., etc., Trust Co. 
v. Delaware Western Constr. Co., 
(Tex. Civ. A.) 112 SW 447 infra note 
94 [a]. 

82. Dillon v. Oregon Short Line, 
etc., R. Co., 66 Fed. 622; Guarantee 
Mrusty ete: Co. We Philadelphia, etc., 
R. Co., 69 Conn. 709, 38 A 792, 38 LRA 
804; Devine v. Delano, 272 Ill. 166, 
111 NE 742, AnnCasi1918A 689. 

83. See cases supra note 82. 

{a] This authority will be recog- 
nized in other jurisdictions (1) not 
only on the ground of comity between 
courts, but also as a rule of utility 
and convenience resting upon prin- 
eiples of sound public policy (Devine 
Vv. Delano, (272.111) 2665 JI INE 742; 
AnnCasl1918A 689), (2) and a court 
may rely upon such application of the 
rule of comity by the courts of an- 
other jurisdiction as will aid and not 
obstruct the full effect of its orders 
(Guarantee Trust, ete., Co. v. Phila- 
delphia, ete., R. Co., 69 Conn. 709, 38 
A 792, 38 LRA 804). 

84. See cases supra note 82. 

5 Ancillary receivership see infra § 
78. 


85. U. S.—Ex p. Equitable Trust 
Co., 231 Fed. 571, 145 CCA 457 [rev 
231 Fed. 478]; Secor v. Toledo, etce., 
Ee ©O:, 121 ES Caisy NO. £2,605. 04 Biss. 
isa IB 

Tll.—Union Trust Co. v. Weber, 96 
Ill. 346. 

N. Y.—Smith v. Pacific Impr. Co., 
104 Mise. 481, 172 NYS 65. 

vVt.—Vermont, etc, Co. Vv. Vier= 
mont Cent. R. Co., 46 Vt. 792. 

Eng.—In re Liskeard, etc., R. Co., 
[1903] 2 Ch. 681; Russell v. East An- 
glian R. Co., 3 Macn. & G. 104, 49 Eng 
Ch 80, 42 Reprint 201. 

Ont.—Simpson v. Ottawa, 
Co., 1: Ch. Chamb. ‘126. 

[a] In foreclosure suit, the receiv- 
ers have a right to the custody only 
of the property subject to the mort- 
gage and involved in the litigation. 
Ex p. Equitable Trust Co., 231 Fed. 


etch Re 


quently protect against outside interference.§? 


571, 145 CCA 457 [rev 231 Fed. 478]. 

[b] Receiver of consolidated rail- 
road, which had outstanding bonds 
secured by a mortgage, who was ap- 
pointed upon a foreclosure proceed- 
ing, was held to have had a right to 
the possession of the property and 
revenues of a mortgaged constituent 
road so long as the mortgagees of 
such constituent road remained pas- 
Sive. 
Misc. 481, 172 NYS 65. 

[ce] Receiver of rents and profits.— 
Where a receiver is appointed “of the 
rents, issues, and profits” of a rail- 
road company, the management of 
the railroad remains in the hands of 
the company, but the receiver is en- 
titled to receive the gross receipts and 
not merely the surplus after the pay- 
ment of operating expenses. Simp- 
son? v..) Ottawa, ietele Raa Co, Ch. 
Chamb. (Ont.) 126. 

[d] Use of improvement fund.— 
The receiver succeeds to the right of 
the company to an improvement fund 
created under the. provisions of a 
mortgage to be used to reimburse the 
mortgagor for expenditures for such 
purpose,. the company not being in 
default under the mortgage. Union 
Trust Co. v. St. Louis, etc., R. Co., 234 
Fed. 809. 

[e] Under the English statute, un- 
paid capital is not receivable by a 
receiver appointed under Railway 
Companies Act (1867) § 4, and there- 
fore the appointment of a receiver 
of the undertaking of a railway com- 
pany under that act does not affect the 
right of a judgment creditor to is- 
sue execution against unpaid capital, 
under the Companies Clauses Act 
(1845) § 36. Re West Lancashire R. 
Couns fino Tes Rep Ne ou 6s 

86. Secor v. Toledo, etc., R: Co., 21 
BY Cas. Nov. 127605.. 7 Biss. 513; Rus- 
sell v. East Anglian Re Con 3s Maen; 
& G. 104, 49 EngCh 80, 42 Reprint 201. 

87. Metropolitan Trust Co. v. Co- 
lumbus, etc., R. Co., 95 Fed. 18; Thom- 
as v. Cincinnati, etce., R. Co., 62 Fed. 
803; Fidelity Trust, etce., Co. v. Mo- 
bile St. R. Co., 53 Fed. 687 [rev on 
other grounds 57 Fed. 80, 6 CCA 253]; 
Secor v. Toledo, etc., R. Co., 21 F. Cas. 
No. 12,605, 7 Biss. 513; Vermont, etc., 
R. Co. v. Vermont Cent. R. Co., 46 Vt. 
792; Russell v. East Anglian R. Co., 
3 Macn. & G. 104, 49 EngCh 80, 42 
Reprint 201. 

[a] Court has power to protect its. 
receiver in possession and control of 
property (1) and may enjoin others: 
from interfering therewith. Vermont, 
etc., R. Co. v. Vermont Cent. R. Co., 
46 Vt. 792. (2) But it cannot, in a 
suit in which the receiver is appointed, 
enjoin another railroad company not 
a party to the suit and not charged 
with any interference with the prop- 
erty in the possession of the receiv- 
er, from discriminating between the 
receiver’s road and the other connect- 
ing roads as to the shipments of 
freight. Wood v. New York, ete., R. 
Co., 61 Fed. 236. 


ee ee Se eS ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Smith v. Pacific Impr. Co., 104° 


§§ 849-850] 


Receiver is not agent®® or servant®® of the railroad 
company, nor are his servants its servants;°° nor 
is he, no matter at whose instance appointed, the 
agent or representative of either party to the liti- 
gation or any special interest represented there- 
in;’? but he holds the property as the representa- 
tive of the court for the benefit of all who may be 
interested therein or ultimately found to be entitled 


thereto.°? 


Corporate existence of company is not terminated 
by the appointment of a receiver.®? 

Appointment of receiver does not affect or super- 
sede company in the exercise of its corporate pow- 
ers except so far as the property involved is con- 
cerned,®* or its duty to perform any acts required 
of it by law which ean be performed without inter- 


88. Ala.—Atlanta, ete., R. Co. v. 
eae 194 Ala. 186, 69 S 874. 

Ind.—Ohio, etc., R. Co. v. Davis, 23 
Ind. 553, 85 AmD_ 477 

Kan.—St. wouis, ete, RR. (Co. ove 
Brincker, 65 Kan. 321, 69 P 328. 

N. Y.—Decker v. Gardner, 124 N. Y. 
334, 26 NE 814, 11 LRA 480. 

Tex.—Missouri, etc., R. Co. v. Mc- 
Fadden, 89 Tex. 138, 33 SW 853. 

See U. S. v. De Coursey, 82 Fed. 302 
(where the receiver was indicted for 
violation of a joint tariff established 
by the company before his appoint- 
ment, it was held that he was not 
bound to continue the contract, since 
he acted as an ihdependent carrier and 
not as the agent of the insolvent cor- 
poration). 

gs9. Atlanta, etc., R. Co. v. McGill, 
194 Ala. 186, 69S 874; Metz v. Buffalo, 
etc., R. Co., 58 N. Y. 61, 17 AmR 201. 

90. Memphis, etc., R.C 0. v. Hoech- 
ner, 67 Fed. 456, 14 CCA 469; St. 
Louis, ete., R.Co. v. Bricker, 65 Kan. 
321, 69 P 328; Metz v. Buffalo, tC. wires 
€0;, 508) Noy... 62, iv AmR 201- 

91. Central Trust Co. v. Wabash, 
etc., R. Co., 23 Fed. 863. 

[a] Statutory receivers appointed 
under provisions of public aid stat- 
utes by executive officers of the state 
have been held to be agents of the 
state. Cherry v. North, etc., R. Co., 
59 Ga. 446; State v. Edgefield, etc., R. 
Co., 6 Lea (Tenn.) 353; Newman v. 
Davenport, 9 Baxt. (Tenn.) 538; Er- 
hes Vv. Davenport, 9 Heisk. (Tenn.) 


92. U. S.—dQuincy, etc. 
Humphreys, 145 U. S. 82, 1a Sct °a87, 
36 L. ed. 682; Memphis, ete., Re COlRV. 
Hoechner, 67 Fed. 456, 14 "CCA 469; 
Central Trust Co. v. Wabash, etc., R. 
Co., 23 Fed. 863; Wabash, etc., R. 
Go. v. Central Trust Co., 22 Fed. 272. 


Iowa.—White v. Keokuk, (ress Bey 
Co., 52 Iowa 97, 2 NW 1016. 
Mass.—Boston, etc., Bank v. Bos- 


ton, etce., R. Co., 244 Mass. 488, 138 
NE 907. 

N. J.—Ogden v. Delaware River, 
etc., R. Co., 80 N. J. Eq. 191, 88 A 991. 

Okl.—Mills v. Daubenheyer, 96 Okl. 
268, 222 P 523. 

Pee uaia re Mersey R. Co., 37 Ch. D. 

[a] He is officer or agent of court. 
—The property held by him is in the 
custody of the law. His possession is 
the possession of the court for the 
benefit of whoever may ultimately 
be determined to be entitled to its pos- 
session. White v. Keokuk, etc., R. Co., 
52 Iowa 97, 2 NW 1016. 

[b] Money deposited by a compa- 
ny, at time of its organization, with 
a state treasurer, under Gen. Railroad 
L. § 87, is money of the corporation, 
and a receiver of an insolvent corpo- 
ration to whom such money is paid 
on the order of the chancellor must 
distribute it, after payment of the ex- 
penses of the receivership, to such 
creditors or stockholders as may by 
law be entitled to receive it. Ogden v. 
Delaware River, etc., R. Co., 80 N. J. 
Eq. 191,.83 A 991. 
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fering with the rights of the receiver under the terms 
of his appointment,®® or its liability to perform a 
continuing statutory duty,®® or its liability to be 
sued upon any cause of action accruing prior to the 
appointment of the receiver,®’ or subsequently there- 
to if existing against the company directly and not 
by reason of any acts of the receiver or his servants 
in the operation of the road,®® or in its right to do 


all things necessary to preserve its legal existence ;°® 


nor does such appointment affect existing lens or 


vested property rights,1 or change the status of 


beg 


93. U. S—Fidelity Ins., etc., Co. v. 
Norfolk, etc., R. Co., 114 Fed. 389 [aff 
127 Fed. 662, 62 CCA 388]. 

EW eas etce., R. Co. v. Russell, 
115 Tl. 52, 3 NE 561; Wyatt v. Ohio, 
etc., oh. Co., 10 Ill. A. 289. 

Mo.—Heath v. Missouri, etc., R. Co., 
83 hoe 617. 

Y.—Decker v. Gardner, 124 N. 
i oh 26 NE 814, 11 LRA 480 [rev 11 
NYS 3881; Gaboury v. Central Ver- 
mont R. Co., 225: App. Div. 145, 231 
NYS 630 [aff 132 Misc. 144, 228 NYS 
705, and rev on other grounds 250 N. 
Y. 233, 165 NE 2751. 

Oh.—Monnett v. Columbus, etc., R. 
Cosna67 Oh. CirkCt.-469. 

Okl.—Missouri, ete., R. Co. v. Hud- 
son, 71 Okl. 157, 175 P 743. 

Tex.—U. S., etc., Trust Co. v. Dela- 


ware Western Constr. Co., (Civ. A.) 
112 SW 447. 
{a] Relationship of principal and 


agent existing between company and. 


its employees is not terminated by 
the appointment of a receiver, and 
the interests of the company and the 
receiver are not so adverse as to pre- 
vent the same person from acting as 
station keeper of the company for 
the purpose of service of Summons, 
while acting for the receiver in the 
same capacity. Missouri, etc., R. Co. 
Vaekbudson? 71 7OKl, U5 7,276. 2 

94. Decker v. Gardner, 124 N. Y. 
334, 26 NE 814; U. S., ete., Trust Co. 
v. Delaware Western Constr. Co., 
(Tex. Civ. A.) 112 SW 447. 

[a] Jurisdiction of railroad com- 
mission, under Sayles Civ. St. Annot. 
(1897) art 4584f, is not ousted by the 
appointment of a receiver to permit 
the company to issue additional bonds 
and stocks. U. S., ete, Trust Co. v. 
Delaware Western Constr. Co., (Tex. 
Civ. A.) 112 SW 447. Compare Geor- 
gia R. Commn. v. Southern R. Co., 154 
Ga. 297, 114 SE 335 supra note 81 [b]. 

95. Ohio, etc., R. Co. v. Russell, 115 
TH. 52,3 NE 561. 

96. Ohio, etc., R. Co. v. Russell, 
supra; Kansas Pac. R. Co. v. Wood, 
24 Kan. 619; Lusk v. Eddington, 60 
Okl. 134, 159 P 491, LRAI9I17A 536. 
See also infra § 864. 

[a] Reason for rule.—All railroad 
corporations transacting business in 
its nature public are subject to all 
reasonable police regulations deemed 
necessary for the common welfare. 
The mere fact that their property may 
be temporarily in the hands of re- 
ceivers does not relieve them from 
such regulations, any more than a 
private citizen is released from duty 
to observe the law because his prop- 
erty may be sequestered for the bene- 
fit of his creditors. Ohio, etc., R. Co. 
v. Russell, 115 Ill. 52, 58, 3 NE 561. 

97. Pennsylvania Finance (OCC iain 
Charleston, etc., R. Co., 46 Fed. 508; 
Ohio, etc., TEeOloy, ie, Nickless, 71 Ind. 
271; Phipps v. Chicago, etc., Ri..Co.; 
(Mo. A.) 220 SW 687; Decker v. Gard- 
ner, 124 N. Y. 334, 26 NE 814, 11 LRA 
480 [rev 11 NYS 388]. 

98. Ohio, etc., R. Co. v. Russell, 
115 Ill. 52, 3 NE 561; Kansas Pac. R. 


unsecured into secured claims,” or affect priorities.* 
Appointment cannot be collaterally attacked* un- 
less the court was entirely without authority to make 


[§ 850] 2, On Existing Contracts, Leases, and 


Co. v. Wood, 24 Kan. 619. 

99. Decker v. Gardner, 124 N, Y. 
334, 26 NE 814, 11 LRA 480. 

1. U. S.—Pennsylvania Steel Co. 
v. New York City R. Co., 206 Fed. 663, 
124 CCA 463 [aff 202 Fed. 607]. 

Ill.—Union Trust Co. v. Weber, 96 
Tll. 346. 

Mass.—Boston Penny Sav. Bank v. 
Boston, etc., R. Co., 244 Mass. 488, 138 
NE 907. 

N. C.—Moore v. Watauga, etc., R. 
Co., 173 N. C. 726, 92 SE 361. 

Ss. C.—Ex p. Dunn, 8S n20%6 

Tex.—Waters-Pierce Oil Co. v. U. S., 
etc., Trust Co., 44 Tex. Civ. A. 397, 99 
SW 212. 

ae alsoe Receivers [34 Cyc 193 et 
seq]. 

[a] Court has no power to appro- 
priate corpus of property to payment 
of claims for expenses in the opera- 
tion of the railroad prior to the re- 
ceiver’s appointment, in tthe absence 
of any statute giving such claims a 
prior lien on the corpus of the prop- 
erty at the time the mortgage was 
executed, unless there has been an 
inequitable diversion of its earnings 
from operation to the betterment of 
the mortgagee’s position. Waters- 
Pierce Oil Co. v. U. S., ete., Trust Co.,; 
44 Tex. Civ. A. 397, 99 SW 212. 

[b] Funds impressed with trust. 
—Where the receiver was, under an 
apportionment decree, entitled to cer- 
tain funds to reimburse the railroad 
for improvements made on the prop- 
erty of a leased company, such funds 
in his hands are ‘held by him in trust 
for the sellers: of materials used in 
such improvements. Pennsylvania 
Steel Co. v. New York City R. Co., 206 
Fed. 663, 124 CCA 463 [aff 202 Fed. 


607]. 
2. U. S. Trust Co. v. New York, 
etc., R: Co., 25 Fed. 800 


Co., 37 -Ch. D: 


[a] Judgment creditor obtaining 
appointment of receiver does not ac- 
quire any priority or advantage over 
other judgment creditors, and there- 
fore, if the road is already in the 
hands of a receiver, the court should 
refuse to appoint another receiver 
at the instance of a different judg- 
ment creditor. In re Mersey R. Co., 
SiCh., Dae 1G: 

Priorities as between: 

Claims generally see Corporations §§ 
3281-8305; Receivers [34 Cyc 346 
et seq]. 

Mortgazees and general creditors see 
Corporations §§ 3288-3290; Receiv- 
ers [34 Cyc 193]. 

Mortgagees and judgment creditors 
see Corporations § 3292. 

Mortgagees see Corporations § 3291. 

Stockholders and creditors see Cor- 
porations §§ 3293-3295. 

4. Basting v. Ankeny, 64 Minn. 133, 
66 NW 66; Platt v. New York, etc., 
R, Co., 170-N. Y. 451, 68 NE 532; Rus- 
sell v. East Anglian R. Co., 3 Macn,. & 
G. 104, 49 EngCh 80, 42 Reprint 201. 
See also Corporations § 3231. 

5. State v. Ross, 122 Mo. 4385, 25 
SW 947, 23 LRA 534. See also Cor- 


yar In re Mersey R. 
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the Like—a. In General. 


porations § 3230. 

6. U. S.—Southern Express Co. v 
Western North Carolina R. Co., 98 
U. S. 191, 25 L. ed. 319; Merchants’ 
L. & T. Co. v. Chicago R. Co., 158 Fed. 
923, 86 CCA 87 [rev sub nom. Guar- 
anty Trust Co. v. Chicago Union 
Tract. Co., 158 Fed. 913]; Whightsel 
v. Felton, 95 Fed. 923; Manhattan 
Trust Co. vy Sioux City,,etes(R.,Co., 81 
Fed. 50; Grand Trunk R. Co, v. Cen- 
tral Vermont R. Co., 81 Fed. 541; In 
re Seattle, etc., R. Co., 61 Fed. 541; 
Ames v. Union Pac. R. Co., 60 Fed. 
966; Central Trust Co. v. Marietta, 
ete.,, R.Co.; 51 Fed... 15, 16 LURA.-90: 

Colo.——Kansas Pac. R. Co. v. Bayles, 
19 Colo. 348, 35 P 744 (recognizing 
rule). 

Ga.—Spencer v. Brooks, 97 Ga. 681, 
25 SE 480. 

Ind.—Union Trust Co. v. Curtis, 182 
Ind. 61, 105 NE 562, LRA1915A 699. 

Mass:—Ellis v. Boston, ete., R. Co., 
107 Mass. 1. 

Minn.—Seibert v. Minneapolis, etc., 
R. Co., 58 Minn. 53, 59 NW 879. 

N. J.—Elmira Iron, etc. Rolling 
Mill Co. v. Hrie R. Co., 26 N. J..Eq. 
284. 

Tex.—Brown v. Warner, 78) Tex. 
aa 14 SW 1032, 22 AmSR 67, 11 LRA 
394, 

[a] Service contract. between rail- 
road and its employees, which is re- 
pugnant to the order appointing a re- 
ceiver, and which, if made by the re- 
ceiver himself, would be void as de- 
priving him of an important part of 
the power vested in ‘him by the order 
of his appointment, is not binding on 
the receiver. In re Seattle, ete., R. 
Co., 61 Fed. 541 (so held in respect of 
a contract whereby no employees 
were to be discharged except for 
cause to be determined by arbitra- 
tion). 

[b] Traffic contracts between dif- 
ferent roads (1) are not binding upan 
a receiver of one of the roads. Ames 
v. Union Pac.’ R: Co., 60 Fed: 966.! (2) 
And where, under an existing con- 
tract for a joint use by another com- 
pany of a part of the tracks and ter- 
minal facilities of the receiver’s road, 
there is due a large amount which is 
unsecured, he may properly after no- 
tice sever the connection between the 
roads. Elmira Iron, etec., Rolling 
Mill Co. v. Erie R. Co., 26 N. J. Eq. 
284, 

[¢c] Receiver is not estopped to 
deny liability for contract price of 
supplies bought by the company and 
in transit when he was appointed, be- 
cause of a promise of his agent 
promptly to pay for them, where the 
seller had no right of stoppage in 
transit, the title and possession of 
the ties having passed to the company 
at the time of shipment, the right to 
allowance of the claim in the receiv- 
ership suit not being involved. Free- 
man v. Barry, 63 "Tex. Civ. A. 295,133 
SW 748. 

[d] Covenant in grant of right of 
way that the company will erect and 
maintain a station upon the land of 


a oO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.- 


A receiver of a railroad 
is not bound by a contract made by the company pri- 
or to his appointment and not constituting a hen 
upon the property,® and is not obliged to pay out 
assets or earnings of the company thereon,’ nor can 
he be compelled specifically to perform the same,® 
or be held lable in damages for a refusal to do so,°® 
unless the contract has been subsequently ratified 
or adopted,'® and the receiver is entitled to a rea- 
sonable time to look into the contract and deter- 
mine if it is advantageous to adopt it.+t 
may authorize a receiver to adopt and carry out an 
advantageous contract previously made by the com- 
pany;?? and, if necessary to hold the other party 
to a performance of a continuing contract, may or- 
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tract. +2 


The court 


the grantor is binding upon a receiv- 
er of the road, who is liable in dam- 
ages for discontinuing the. station, 
although ordered to do so by the 
court. Levy v. Tatum, (Tex. Civ. A.) 
43 SW 941. 

[te] Where contract made prior to 
receiveftship is set aside as invalid, 
the receiver of an insolvent company 
is entitled to have an accounting for 
and recover payments made thereun- 
der, but he cannot recover damages 
which are speculative or uncertain. 
Central Trust Co. v. Wheeling, etc., R. 
Co.,;211 Med. 515. 

7. Ellis v. Boston, etc., R. Co., 107 
Mass. 1. 

[a] Where company contracted to 
purchase certain land and constructed 
its road thereon and then went into 
the hands of a. receiver, it was held, 
on a petition by the landowner for 
payment, that, as the contract price 
was exorbitant, the court would not 
order the claim to be paid but would 
authorize the receiver to pay what 
was a reasonable compensation. ' Coe 
v. New Jersey Midland R. Co., 30 N. 
Fea. 21. \ 

{[b] Where contract constitutes 
statutory lien, the court will order the 
amount due thereunder to be paid ac- 
cording to the priority of the claim. 
Newegass v. Atlantic, i KeKnd ace Glo nevi 
Fed. TAS. 

8. Southern Express Co. v. West- 
ern North Carolina -R. Co., 99 U. S. 
197, 25. du., 6d. 310s Central Mrustic oO: 


iva Marietta, etc., R. Co;,- 51 Med ks; 


16 LRA 90. 

9. Whightsel v. Felton, 95 
923; Keeler v. Atchison, ete., R. Co., 
92 Fed. 545, 84 CCA 523; Brown v. 
Warner, 78 "Tex. 543, 14 Sw 1032, 22 
AmSR 67, 11 LRA 394. 

10. Wabash, etc., R. Co. v. Central 
Trust Co., 22 Fed. 269; Brown v. 
Warner, 78 Tex. 543, 14 SW 1032, 22 
AmSR 67, 11 LRA 394, 

[a] Facts held to show adoption. 
—(1) Where, at the time a receiver 
was appointed with authority to car- 
ry on the business of the company 
in all its branches, work was being 
performed by a contractor in con- 
structing certain buildings under a 
contract with the company, and the 
receiver took no steps to terminate 
the contract for several months, after 
which he ordered the work to be 
stopped and made a new contract 
with the contractor for its comple- 
tion, it was held that the receiver 
was liable at the original contract 
price for the work done from the time 
of his appointment up to the date 
when he ordered the work to us 
stopped. Girard L. Ins., etc., Co. 
Cooper, 51 Fed. 332, 2 CCA 245 aft 
LG 2 Oy aoe 97. O sct 879, 40 L. ed. 
1062]. (2) Where, in consideration of 
the grant of a right of way, the com- 
pany agreed to erect a water tank on 
the land of the grantor: and to pay 
for water supplied from a spring on 
such land, and the contract was for a 
long time deemed advantageous and 
carried out both by the company and 


Fed. 


one 
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der the receiver to pay amounts due thereunder 
prior to his appointment‘as well as those which ac- 
erue during the receivership;+* and, where a con- 
tract has been adopted, the court will see that it is. 
carried out according to its terms,!* although it may 
subsequently appear not to be an advantageous con-’ 


Contract of prior receiver creates no legal obliga- 
tion on a subsequent receiver in the same receiver- 
ship,'® unless ratified by him.17 

[§ 851] b. Leases Generally. The receiver of a. 
railroad which is operating another road as lessee 
does not become by reason of his appointment an 
assignee of the lease and is not bound by its con-’ 
ditions,+® unless the lease is subsequently adopt- 


the receiver, it was held that the con- 


tract was intended to continue as long 
as the right of way was used and that 
the receiver had no right to discon- 
tinue the use of the water supply. 
Howe v. Harding, 76 Tex. 17, 13 SW 
41, 18 AmSR 17. 

11. Gaston v. Rutland R. Co., 35 F. 


(2d) 685; Ames v. Union Pac. R. Co.,- 
60 Fed. 966. 
12. Equitable Trust Co. v. Wabash 


R. Co., 244 Fed. 66, 156 CCA 494; New- 
gass v. Atlantic, etc., R. Co., 72 Fed. 
712; Seibert v. Minneapolis, etc., R. 
Co., 58 Minn, 538, 59. NW 879. 
[a] Traffic contracts.—(1) 
court may order the receiver to adopt 
an advantageous traffic contract. 
Seibert v. Minneapolis, etc., R. Co., 58 
Minn. 53, 59 NW 879. (2) And when 


both of the contracting roads have’ 


been placed in the hands of receivers, 
the court may modify the terms of, 
the contract if unduly burdensome to 
one of the companies, provided it can 
be done with due regard to the inter- 
est of the other company. so as to 
make it just and equitable in its ap-' 
plication to both. In re New Jersey, 
SUCK EVO Os a9 IN eo eENCl 

13) Seibert Vv. Nnneanole: ete., R.’ 
Co., 58 Minn. 58, 59 NW 879 (in order 
to keep a contract in force the court 
may order such payments to be made 
as a claim prior to the lien of a mort- 
gage). 

{a] Under order authorizing them 
to pay traffic balances, the receivers’ 
were authorized to pay compensation 
received under a mail carrying con- 
tract to another road, which did the’ 
carrying. Hquitable Trust Co. v. Wa- 
bash R. Co., 244 Fed. 66, 156 CCA 494. 

14. Wabash, etc., 
tral Trust Co., 22 Fed. 269. 

15. 
Trust Co., supra. 

16. Kansas Pac—R, ‘Coktlv. Bayless 
19 Colo. 348, 35 P 744; Eee Coal, 
etces COs New Jersey Cent. Co.. 
38 N. J. Eq. 175, 41 N. J. Eq. 1a, 3 A. 


134 [rev on the grounds 43 N. ay Eq. 
669, 12 A 188]. 
17. South Carolina, ete.. R. Co. v. 


Carolina, etce., 
CCA 423 Kansas Pac. 
Bares) 19 Colo. 348, 35 P 744. 

[a] Receiver not disaffirming 
contract made by his predecessor, or’ 
seeking its rescission or modification, 


within a reasonable time, will be” 
bound thereby. South Carolina, etc., 
R. Co. v. Carolina, ete., R. Co., 93 Fed. 


543, 85 CCA 423. 
[b] 


tract made by a prior receiver that 


the second receiver after his appoint-’ 


ment paid the amount which had ac- 


crued thereunder prior to’ his appoint-’ 


ment. Kansas Pac. R. Co. v. Bayles, 
19 Colo. 348, 35 P 744. 
18. Seney v. Wabash, etc., R. Co; 


150 U. S. 310, 14 Sct 94, 37 L. ed. 1093. 
UGS Lrust: Com. ‘Wabash, etc,, ee 
Co., 150 U..S.'287, 14 SCt 86, a L. ed.’ 
1085; St. Joseph, etc., R. Co. 
phreys, 145 LOSS. {05, 12 Sct 795, 36° 
L. ed. 690; . Quincy, etc., R. 


The. 


R. Co. v. Cen-: 
Wabash, etc., R. Co. vy. Central’ 


R. Co., 93 Fed. 543, 35° 
Repl Oe rian 


It is not ratification of con- 


Hum-- 
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ed;1° but he has an election subject to the direction 
of the court whether he will adopt it or not,?° and is 
entitled to a reasonable time to investigate the condi- 
tions and determine which will be more beneficial to 
the interests which he represents,?+ although he may 
disaffirm at once;?? and the possession and operation 
of the road by the receiver during such period, if 
without any manifestation of an intention to adopt 
the lease, or opposition to the right of the lessor to re- 
Sume possession, does not make the lease binding 
It is ordinarily, however, a mat- 
ter of necessity that the receiver shall take at least a 
temporary possession of the leased road,?* and the 
lessor is ordinarily entitled to compensation for the 
use of the road while in the hands of the receiver,?°® 
and certainly where there are net earnings which may 
be so applied,?® but is not entitled to the rent stipu- 
lated in the lease,?? the amount and rate of compensa- 
tion in such case depending upon the circumstances 
under which the receiver took and held possession ;?8 
and, ordinarily, the equities of the case will be satis- 
fied by the receiver turning over to the lessor, should 


upon the receiver.?* 


Humphreys, 145 U. S. 82, 12 SCt 787, 
36 L. ed. 632; New York, etc., R. Co. 
v. New York, etc., R. Co., 58 Fed. 268; 
Park v. New York, ete., R. Co., 57 Fed. 
199; Woodruff v. Brie R. Co., 93 N. Y. 
609 [rev 25 Hun 246]. But see Brown 
v. Toledo, ete, R. Co., 35 Fed. 444 
(holding that, where the mortgage 
covers the leasehold interest and the 
receiver is invested with the entire 
estate, including such interest, and 
operates the leased line, he becomes 
an assignee of the lease, and as such 
is liable for the rent stipulated). 

[a] Lease of depot.—Carswell v. 
Farmers’ lL. & T. Co., 74 Fed. 88, 20 
CCA 282. : 

[b] Lease of terminal facilities.— 
Kansas City Southern R. Co. vy. Lusk, 
224 Fed. 704, 140 CCA 244. 

19. Gaston’v. Rutland R. Co., 35 
BY. (2d)?-685; - Central Trust 'Co?- Vv. 
Continental Trust Co., 86 Fed. 517, 
30 CCA 235 [certiorari den 171 U. S. 
687 mem, 18 SCt 940 mem]; Clyde v. 
Richmond, etce., R. Co., 63 Fed. 21; 
Woodruff v. Erie R. Co., 93 N. Y. 609 
{rev 25 Hun 246]. 

fa] Facts held to show adop- 
tion.—-Where receivers of an inter- 
-sstate railroad exercised the right to 
terminate a contract and lease with 
another road for use of a trestle and 
drawbridge on a branch line, and 
thereafter offered another road, as 
owner of the branch, a reasonable 
price for the use thereof, but the les- 
sor road promptly notified the receiy- 
ers that any use of the property must 
be in accordance with the terms of the 
contract, the receivers who, on no- 
tice of the rejection of their offer of 
new terms, nevertheless continued to 
use the trestle and drawbridge, there- 
by reinstated the contract and the 
lease, and were liable thereunder. 
Gaston v. Rutland R. Co., 35 F. (2d) 
685. 

[b] ‘Where receiver denies that he 
is operating road under lease, the 
court will not determine this mixed 
question of law and fact upon a peti- 
tion to have the receiver comply with 
the terms of the lease, where ali the 
parties interested are not before the 
court. Peo. v. Erie R. Co.; 54 HowPr 
GNEWY, ooo. + 

20. New York, ete., R. Co. v. New 
York, etc.,, R. Co., 58 Fed. 268. 

[a] Court is not bound to direct 
receiver to adopt lease of a road that 
is not paying expenses and thus im- 
pose a loss upon the other road. St. 
Joseph, etc., R. Co. v. Humphreys, 145 


“U.S. 105, 12°SCt-795, 36 Li. ed. 690, 


21. U.S. Trust Co. v. Wabash, ‘étc., 
R. Co.,/150 U. S. 287, 14 SCt 86, 37 L. 
ed. 1085; St. Joseph, ete., R. Co; -v. 
Humphreys, 145 U. S. 105, 12 SCt 795, 
36 L. ed. 690; Quincy, -ete., R. Co. v. 
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penses.°? 


Humphreys, 145 U. S. 82, 12 SCt 787, 
36 L. ed. 632; Gaston v. Rutland R. 
Co., 35 F. (2d) 685; American Brake 
Shoe, ete., Co. v. New York R. Co., 
282 Bed. 523 [aff 282 Bed. 293, ana 
app dism 262 U. S. 736 mem, 43 SCt 
704 mem, 67 L. ed. 1207 mem]; John- 
son v. Lehigh Valley Tract. Co., 130 
Fed. 932; Carswell v. Farmers’ L. & 
T. Co., 74 Fed. 88, 20 CCA 282; Park 
v. New York, etc., R. Co., 57 Fed. 799. 

22. Westinghouse Wiectric,  etc., 
Co. v. Brooklyn Rapid Transit Co., 
291 Fed. 836 [mod on other grounds 6 
F. (2d) 547]. 

23. St. Joseph, etc., R. Co. v. Hum- 
phreys, 145 U. S. 105; 12, SCt 795, 36 
L. ed. 690; Quincy, ete:, -R,, Co. Ny. 
Humphreys, 145 U. S. 82, 12 SCt 787, 
36 L. ed. 632 [aff 34 Fed. 259]. 

{a] Operating leased line does not 
itself prove that the lease has been 
taken over by the receiver. Ameri- 
ean Brake Shoe, etc., Co. v. New York 
R. Co., 282 Fed. 523 [aff 282 Fed. 293, 
and app dism 262 U. S. 736 mem, 43 
SCt*704 mem, 67 L. ed. 1207 mem]. 

[b] Retention of possession of de- 
pot leased from a depot company for 
ten months is not an unreasonable 
time or an adoption of the lease where 
no intention to adopt it was mani- 
fested or possession demanded by the 
depot company, which on the contrary 
manifested a preference that the re- 
ceiver should retain it upon any rea- 
sonable terms, and during this period 
negotiations were pending as to the 
terms upon which the receiver could 
afford to retain and use it. Carswell 
v. Farmers’ L. & T. Co., 74 Fed. 88, 
20 CCA 282. 

24. Farmers’ L, & T. Co. v. North- 
ern Pac. R. Co., 68 Fed: '257+ Central 
Trust Co. v. Wabash, etc., R. Co., 46 
Fed. 26. 

25. Clyde v. Richmond, etce., R. 
Co., 68 Fed. 21; Farmers’ L. & T. Co. 
v. Northern Pac. R. Co., 58 Fed. 257; 
Woodruff v. Erie, ete., R. Co., 93 N. 
Y. 609 [rev 25 Hun 246]; Charlotte, 
ete., R. Co.’ v. Chester, ete.,,-R. Co., 118 
N. C. 1078, 24 SE 769. 


26. Clyde v. Richmond, etc., R. 
Co., 63 Fed. 21. 
27. American Brake Shoe, etc., Co. 


v. New York’ R. Co., 282 Fed. 523 [aff 
282.Fed. 293, and app dism 262 U. S. 
736 mem, 43 SCt 704 mem, 67 L. ed. 
1207 mem]. 

28. Miltenberger v. Logansport, 
eta, R. Co., 106 U. S. 286, 1 SCt 140, 27 


L. ed. 117; Westinghouse Electric, 
ete., Co. v. Brooklyn. Rapid Transit 
Co.,. 291 Fed. 886 [mod on other 


grounds 6 F. (2d) 547]; Farmers’ L. 
& T. Co. y. Northern Pac. R. Co., 58 
Fed. 257 [dist Quincy, etc., R. Co. v. 
Humphreys, 145 U. S. 82, 12 SCt 787, 
36. L. ed. 632]. j : 
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the lease be rejected, the net earnings by him during 
the period of provisional operation.??® 
intention was manifested to adopt the lease and no 
objection or obstacle interposed to the lessor’s right 
to recover possession, the receiver will not be liable 
for the rents stipulated but only for the fair and 
reasonable value of the use of the property,?® and 
in such case the court will ordinarily limit the 
amount to be paid according to the net earnings of 
the road,*1 and refuse the payment of rents where 
there are no earnings over and above operating ex- 
In any event, if the receiver does not 
pay the stipulated rent,?* or if the lessor is not will- 
ing to have receiver operate the road for less, it 
may at any time ask the court to direct a return of 
the road to it.°+ 
to the terms of the lease where the lessor was not at 
the time of the appointment entitled to demand pos- 
session, and the court did not order the possession 
restored but indicated by its orders that the rent 
would be paid,®® or where the lessor, being entitled 
to demand possession, did so and the demand was 


Thus, 1f no 


A receiver will be liable according 


[a] Where leased line was used 
for benefit of mortgagor road and of 
the holders of the bonds under the 
mortgage, with their acquiescence, it 
was ‘held that compensation should 
not be on the basis of the lease, but 
of the actual value of the use of the 
property, taking into consideration 
any dilapidations. Miltenberger v. 
Logansport, ete., R. Co., 106 U. S, 286, 
1 SCt 140, 27 L..ed. 117. 

29. Westinghouse JHBlectric,  ete., 
Co. v. Brooklyn Rapid Transit Co., 6 
F. (2d) 547 [mod on other grounds 
291 Fed. 836]. 

30. New York, etc., R. Co. v. New 
York, ete., R. Co., 58 Fed. 268. 

31. American Brake Shoe, etc., Co. 
v. New York R. Co., 282 Fed. 523 [aff 
282 Fed. 293, and app dism 262 U. S. 
736 mem, 43 SCt 704 mem, 67 L. ed. 
1207 mem]; Central Trust Co. v. Wa- 
bash, etc., R. Co., 23 Fed. 863; Farrar 
v. Southwestern R. Co., 116 Ga. 337, 
42 SE 527. s 

[a] Where receiver has already 
paid to lessor more than net earnings 
of the property while in his posses- 
sion, the court will not order any 
other payment to be made out of the 
corpus of the estate. Park v. New 
York, etc, Ri Cos 5%, Med.-799: 

{b] Amount is not necessarily 
limited according to actual receipts of 
the leased road as an equitable basis 
of compensation, since the value of 
the leased road as a connecting link 
ina system may be much greater than 
the sum actually received for trans- 
portation over it. Woodruff v. Erie 
R. Co., 93 N. Y. 609 [rev 25 Hun 246]. 

32. U.S. Trust Co. v. Wabash, etc., 
R. Co:, 150 °U. S. 287,:14 SCt 86, 34. 
ed. 1085; Quincy, ete., R. Co. v. Hum- 
145 U.S.) 82); 12: SC&:787; 36 
L. ed. 632; Cox v. Terre Haute, etc., 
R. Co., 133 Fed. 371, 66 CCA 433 [aff 
123 Fed. 439). 

[a] Where lessor consents to de- 
cree permitting road to be. operated 
by receivers, the lessor having the 
right to take possession on default in 
the payment of rent, the application 
of the income of the road to the rent 
must be postponed until the expenses 
of the administration of the receivers. 
have’ been paid. Langdon y. Ver- 
mont, ete, R. Co., 54: Vt. 593. ‘ 

33. . Pennsylvania Steel Co. v. New 
York City R. Co., 225 Fed. 734, 141 
CCA.6 [reh den 227 Fed. 1021, 141 
CCA 671, and 228 Fed. 122, 142 CCA 


528]. 
American Brake Shoe, etc., Co., 

v. New York R. Co., 282 Fed. 523 [aff 
282 Fed. 293, and app dism 262 U. S. 
736 mem, 43 SCt 704 mem, 67 L. ed. 
1207 mem]. 

35. Brown y. Toledo, etc., R. Co,, 35 
Fed. 444. 5 
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refused by the court, and the receiver allowed to re- 
tain possession,’® although the lease was not finally 
After default by a receiver for a lessee 
which entitles the lessor to reéntry, further opera- 
tion of the road by the receiver is deemed to be 
with acquiescence of the lessor and for its account 
and at its risk,**® and it will be entitled to the net 
earnings and liable for any deficit.*® 
order or authorize the adoption of a lease,*? and in 
such ease the receiver will be bound by the covenants 
and conditions of the lease,*1 and liable for the rents 
according to the terms stipulated therein,*#? which, 
in such cases, become a part of the operating expens- 
es and constitute a prior hen to that of a mort- 


adopted.*7 


gage,t3 


[§ 852] c. Leases and Conditional Sales of Roll- 
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pany.*® 


The court may 
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to what are termed car-trust leases,*> conditional 
sales contracts,*® and leases with provisions for final 
purchase of the property by the railroad,** under 
which rolling stock is delivered to a railroad com- 
The receiver is not an assignee of such con- 
tract or lease and is not bound by its terms—*® al- 
though the company may still be lable thereun- 
der—*° unless he subsequently adopts it,*>1 and he 
is entitled to a reasonable time in which to decide 
whether it should be adopted or not.°? 
of the equipment is, however, ordinarily entitled to 
demand its possession,®? and to compensation for its 
use while in the hands of the receiver,®>+ which is 
ordinarily determined not according to the terms of 


The owner 


the lease, but according to the fair and reasonable 


ing Stock. The general rules above stated** apply 


36. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 58 Fed. 257 [dist 
RENE ete., R. Co. v. Humphreys, 145 
U. S. 82, 12 SCt 787, 36 L. ed. 632). 
37. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., supra. 

38. Westinghouse Electric, ete., 
Co. v. Brooklyn Rapid Transit Co., 291 
Fed. 836 [mod on other grounds 6 F. 
(2d) 547]; American Brake Shoe, etc., 
Co. v. New York R. Co., 282 Fed. 523 
faff 282 Fed. 293, and app dism 262 
U. S. 736 mem, 43 SCt 704 mem, 67 L. 
ed. 1207 mem]. 


39. Westinghouse FElectric,  etc., 
Co. v. Brooklyn Rapid Transit Co., 
supra. 


40. Mercantile Trust Co. v. Farm- 
ers’ L. & T. Co., 81 Fed. 254, 26 CCA 
383 [aff 71 Fed. 601, and certiorari 
den 168 U. S. 710 mem, 18 SCt 944 
mem, 42 L. ed. 1213 mem]; Woodruff 
v. Erie R. Co., 93 N. Y. 609 [rev 25 
Hun 246]; Charlotte, ete. R. Co. v. 
Chester, etc., R. Co., 118 N. C. 1078, 24 
SE 769. 

{a] Question of renouncing or 
adopting lease is one of business pol- 
icy and not of law, and the decision 
and order of the court are adminis- 
trative rather than judicial and 
should not be disturbed by an appel- 
late court unless an abuse of discre- 
tion is shown. Mercantile Trust Co. 
v. Farmers’ L. & T. Co., 81 Fed. 254, 26 
CCA 383 [aff 71 Fed. 601, and cer- 
tiorari den 168 U. S. 710 mem, 18 
SCt 944 mem, 42 L. ed. 1213 mem]. 

41. U. S. Trust Co. v. Mercantile 
Trust’Co., 88 Fed. 140, 831 CCA 427 [aff 
80 Fed. 18]; Clyde v. Richmond, ete., 
R. Co., 63 Fed. 21; Charlotte, ete., 
R. Co. v. Chester, ete., R. Co., 118 N.C, 
1078, 24 SE 769. 

42. American Brake Shoe, etec., Co. 
v. New York R. Co., 282 Fed. 523 [aff 
282 Fed. 293, and app dism 262 U. S. 
736 mem, 43 SCt 704 mem, 67 L. ed. 
1207 mem]; Central Trust Co. v. Con- 
tinental Trust Co., 86 Fed. 517, 30 
CCA 235 [certiorari den 171 U.S. 687 
mem, 18 SCt 940 mem]; Woodruff v. 
Erie R. Co., 93 N. Y. 609 [rev 25 Hun 


246]. 

Central Trust Co. v. Continen- 
tal Trust Co., 86 Hed. 517,°30 CCA’ 235 
[certiorari den 171 U. S. 687 mem, 18 
SCt 940 mem]; Mercantile Trust Co. 
Vemarmens’ (li 6s TCo.,m8L) BMedio254; 
26 CCA 383 [aff 71 Fed. 601, and cer- 
tiorari den 168 U. S. 710 mem, 18 SCt 
944 mem, 42 L. ed. 1213 mem]. 

Priorities see supra § 711 et seq; 
and generally Receivers [34 Cyc 346]. 

44. See supra §§ 850, 851. 

45. Platt v. Philadelphia, ete. R. 
Co., 84 Fed. 535, 28 CCA 488. 

“Car trust” see 10 C. J. p 1245. 
also Monopolies § 151. 

46. Sunflower Oil Co. v. Wilson, 142 
Un Steele .cl2 SCt 235,035" > ed. 10255 
Central Trust Co. v. Marietta, etc., R. 
Co., 48 Fed. 875, 1 CCA 140; Fidelity 
Ins., ete., Co. v. Shenandoah Valley 
R."Co., 86 Va: 1, 9° SE 7593-19 AmSR 


See 


858. See also supra §§ 609, 713, 717. 

Conditional sale dato dire! see Sales 
[35 Cye 651]. 

47. Lane v. Macon, etc., R. Co., 96 
Ga. 630, 24 SE 157. See also supra 
§§ 609, 713, 717; and generally Bail- 
ments §§ 6-8. 

48. See cases infra this section. 

49. U. S—Sunflower Oil Co. v. Wil- 
Son,, 14200254 313, 12) SCt someon. 
ed. 1025; Platt v. Philadelphia, etc., 
R. Co., 84 Fed. 535, 28 CCA 488. 

Ala.—Mercantile Trust, ete., Co. v. 
Southern Iron Car Line, 113 Ala. 543, 
21 S 373. 

Ga.—Lane v. Macon, ete., R. Co., 96 
Ga. 630, 24 SE 157. 

N. J.—Coe v. New Jersey Midland 
EEC OsnonniNem ne LOC sacs le 

Tenn.—Southern Iron Car Line v. 
East Tennessee, etc., R. Co., (Ch. A.) 
42 SW 529. 

Va.—Fidelity Ins., etc., Co. v. Shen- 
andoah Valley R. Co., 86 Va. 1, 9 SE 
759, 19 AmSR 858. 

[a] Specific performance by a re- 
ceiver cannot be had. Coe v. New 
jersey. Midland R. Co., 27 N. J. Ea. 


50. Southern Iron Car Line v. meek 
Tennessee, etc., R. Co., (Tenn. Ch. A.) 
42 SW 529. 

{a] Temporary arrangement, for 
use of equipment, made between the 
lessor and the receiver, without prej- 
udice to the lessor’s claim against 
the railroad company, is not an aban- 
donment of the lease by the lessor and 
is not a release of the company from 
its obligation thereunder. Southern 
Iron Car Line v. East Tennessee, etc., 
R. Co., (Tenn. Ch. A.) 42 SW 529. 

51. Easton v. Houston, etc., R. Co., 
38 Fed. 784; Mercantile Trust, etce., 
Co. v. Southern Iron Car Line Co., 113 
Ala. 543, 21 S 373. ~ 

[a] Contract by receiver continu- 
ing lease for limited time, made by 
order of the court, does not amount 
to an adoption of the original lease 
beyond that period. Platt v. Phil- 
adelphia, ete., R. Co., 84 Fed. 535, 28 
CCA 488. 

[b] Promise by receiver to apply 
to court for authority to pay rent, 
and that in the meanwhile he will 
keep the leased cars in good repair 
if left in his possession, does not 
bind the trust estate to pay the rent 
stipulated in the lease. Coe v. New 
Jersey Midland R. Co., 27 _N. J. Ea. 
37. 

52. Sunflower Oil Co. v. Wilson, 
142 U.S. 313, 12 SCt 235, 35 L. ed. 
1025; Platt v. Philadelphia, etc., R. 
Co., 84 Fed. 535, 28 CCA 488. 

53. Farmers’ L. & T. Co. v. Chicago, 
etc., R. Co., 42 Fed. 6; Lane v. Macon, 
etc., R. Co., 96 Ga. 630, 24 SE 157; 
Coe v. New Jersey Midland R. Co., 
27 N. J. Eq. 37; Fidelity Ins., etc., Co. 
v. Shenandoah Valley R. Co., 86 Va. 
1, 9 SE 759, 19 AmSR 858. 

[a] Where creditors had it in their 


value of such use.°® 


The court may authorize the 


power to retake property at any time, 
and the property is not worth the 
amount agreed to be paid for it, but 
a very much less sum, and the re- 
ceivers advise that it is not for the 
interest of the trust which they rep- 
resent that the rent should be paid, 
the court will not direct payment of 
receivers’ certificates, which they 
were authorized to issue, and which 
they offered in payment for the rolling 
stock, and which the creditors had ac- 
cepted. Coe v. New Jersey Midland 
RCo. va Ne Seo eme te 

54. Platt v. Philadelphia, ete., R. 
Co., 84. Fed. 535, 28 CCA 488; Thom- 
as v. Peoria, etc., R. Co., 36 Fed. 808 
[mod on other grounds 149 U.S.°95, 
13 SCt 824, 37 L. ed. 663]; Turner v. 
Indianapolis, ete., R. Co., 24 F. Cas. 
No. 14,260, 8 Biss. 527; Lane v. Macon, 
ele.) Ran Con, 96.Gar G3 0,useee ORE aos, 
Coe v. New Jersey Midland, etc., R. 
Co., 27 N. J. Eq. 87; Fidelity Ins., etc., 
Co. v. Shenandoah Valley R. Co., 86 
Va. 1, 9 SE 759, 19 AmSR 858. 

Lal Position as general creditor.— 
Where a creditor reclaims the rolling 
stock and is paid for its use by the 
receiver, as to any balance which may 
be due him, after his reserved securi- 
ty has been exhausted, he occupies 
the position of a general creditor only, 
and his claim is inferior to that of a 
mortgagee. Fidelity Ins,, ete. Co. 
v. Shenandoah Valley R. Co., 86 Va. 
1,19 SEH 759, 19: AmSR 858: 

55. Farmers’ L. & T. Co. v. 
cago, etc., R. Co., 42 Fed. 6. 

[a] No definite rule as to what is 
a fair and reasonable compensation, 
applicable to all cases, can be laid 
down, but, generally speaking, a fair 
compensation would be what similar 
equipment, used in the same manner, 
and upon similar roads, would com- 
monly rent for in the open market for 
the period in question. Thomas v. 
Peoria, etc., R. Co., 36 ee 808 [mod 
on other grounds 14y Uys: 95) 13 *SCe 
824, 37 L. ed. 668]. 

[b] Where court refused either to 
adopt lease or to return cars, and the 
owner of the cars did not except to 
the order but acquiesced therein, the 
amount to be paid should be deter- 
mined not according to the terms of 
the lease, but according to what would 
be a reasonable rental. Lane v. Ma- 


Chi- 


cont, Ctc nn Re COs 0. Gah nOo0sn 24 mS KH, 
[e] Where parties agree as to val- 


ue of use of the cars retained and 
used by a receiver in a foreclosure 
suit, the court may properly order 
such amount to be paid by the receiv- 
er. Meyer v. Western Car Co., 102 
U. S._1,.26 L. ed. 59. ; 

[d] Where receiver turns over 
road to another company which op- 
erates it as “agent and representa- 
tive’ of the receiver, and agrees to 
pay “all the expenses of ‘said opera- 
tions,” it is liable for the reasonable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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adoption of the lease or contract,®® and, if adopted, 
the receiver is bound by its covenants and condi- 
tions,®? and hable for the rent stipulated therein,®® 
which becomes a part of the operating expenses and 
a preferred claim superior to the lien of a mort- 


gage.°® 


[§ 853] E. Operation of Road under Receiver- 
Owing to the peculiar nature 
of a railroad, both the public convenience and the 
private interests in the property demand that, when 
in the hands of a receiver, it shall be kept up and 
maintained as a going concern,®® where continued 
operation will not result in exhaustion of its assets ;*4 
and while this is ordinarily done out of the income,®? 
and should be whenever the net earnings of the road 


ship—l. In General. 


value of leased cars retained in the 
operation of the road. Platt v. Phil- 
adeiphia, etc., R. Co., 84 Fed. 535, 28 
CCA 488. 

[e] Where officers of car company 
and railroad company are the same, 
the terms of the lease cannot be con- 
Sidered as a basis for the amount of 
compensation to be paid for the use 
of the cars. Thomas v. Peoria, etc., 
R. Co., 36 Fed. 808 [mod on other 
grounds 149 U. S. 95, 13 SCt 824, 37 
L. ed. 663]. 

{f] Valuation of property pur- 
chased under contract.—Where, in a 
foreclosure proceeding, a car com- 
pany intervened, claiming title to 
certain cars under a conditional sale, 
and the case was referred to a mas- 
ter to report upon the advisability of 
purchasing or return the cars and also 
upon their value, it was held that, it 
appearing that the price of rolling 
stock had gone up ten per cent since 
the cars were furnished by the inter- 
vener, the master, in estimating their 
value, properly added ten per cent to 
the amount for which they were sold 
before deducting the percentage for 
wear and tear. Central Trust Co. v. 


Marietta, etc., R. Co., 48 Fed. 875, 1° 


CCA 140. 

56. Mercantile Trust, etc., Co. v. 
Southern Iron Car Line, 113 Ala. 543, 
SAS 373 

57. Easton v. Houston, ete., R. Co., 


38 Fed. 784 (covenant in the lease to, 


keep and return the leased cars in 
good condition and repair). 

58. Mercantile Trust, etc., Co. v. 
Southern Iron Car Line, 113 Ala. 543, 
218-373) 

[a] Where receiver sublets equip- 
ment after adoption of the lease, and 
without the consent of the lessor, he 
is Hable to the lessor for the rent 
according to the terms of the orig- 
inal lease. Mercantile Trust, etc., Co. 
v. Southern Iron Car Line, 113 “Ala. 
5438, 21 S 373. 

59. Mercantile Trust, etc., 
Southern Iron Car Line, supra. 
Priorities between mortgage and: 
Claim for rent of equipment before 

receivership see supra § 722. 

Lien for equipment ‘see supra §§ 714- 

726 passim. 

60. U. S.—Birmingham Trust, etc., 
Co. y. Atlanta, etc., R. Co., 271 Fed. 
781; Central Bank, etc., Co. v. Green- 
ville, ete., R: Co., 248 Fed. 350; South 
Carolina, etc., R. Co. v. Carolina, etc., 
RCo., 93 Fed. 548, 35 CCA 423. 


Comave 


Ala. Meyer v. Johnston, 53 Ala. 
237. 

Ga.—Coffee v. Gray, 158 Ga. 218, 
122 SE 687. : 

Ill.—Equitable Trust Co. v. Chi- 
cago, etc., R. Co., 223 Ill. A. 445. 

Iowa. —"Continental, ete., Bank v. 


Muscatine, etc., R. Co., 202 Iowa 579, 
210 NW 787. 

N. J.—Vanderbilt v. Central R. Co., 
43 N. J. Eq. 669, 12 A 188; Hoover v. 
Montelair, etc., R. Co., 29 Nar: Eq. 4. 

N. Y.—Vilas v. Page, 106 N. Y. 439, 
13 NE 743. 

Tex.—Kansas City, etc, R. 
Weaver, (Civ. A.) 191 SW 591. 
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are sufficient,® the court may, when necessary, au- 
thorize a receiver to incur an indebtedness for such 
purposes,®* such as necessary repairs,®°® or the pur- 
chase of rolling stock,°* and make such indebtedness 
a first lien upon the property.®7 


So, also while the 


court should not ordinarily undertake anything in 


tion.7° 


-Va.—Gibert v. Washington City. 
etc., R:-Co., 33: Gratt. (74 Va.) 586: 

[a] Public interest should be con- 
sidered upon appointment of receiver 
for railroad, and operation may be di- 
rected under circumstances in which 
operation of a _ private enterprise 
would not be ordered. Continental, 
etc., Bank v. Muscatine, ete, R. Co., 
202 Iowa 579, 210 NW 787. 

[b] The court having found it to 
the interest of all concerned to con- 
tinue operation, that condition will be 
presumed to continue until the con- 
trary is shown. Equitable Trust Co. 
ere ete.,,R, Co., 223 Dll A. 


61. New York Trust Co. v. Buffalo, 
Bay Tract. Co., 112 Misc, 414, 183 NYS 


[a] When it appears that opera- 
tion will consume corpus of property, 
it is the duty of the court to change 
the conditions by reducing operating 
expenses, or, aS a last resort, to cease 
operation, since railroad property, al- 
though devoted to public use, cannot 
be taken without due process of law 
nor without compensation, and a rail- 
road cannot be compelled to operate at 
a continuous loss, or even without a 
reasonable return on the investment. 
Birmingham Trust, ete., Co. v. At- 
lanta, ete!, RB. Co.) 7272 Fed. 730. 


aoa See Mayer v. Johnston, 53 Ala. 
63. Taylor v. Philadelphia, ete., R. 


Co., 9 Fed. 1, 19 F. Cas. No. 11,085a, 14 
Phila. (Pa.) 501 (where the net earn- 
ings of the road are sufficient for the 
purpose, the court should not author- 
ize a receiver to borrow money to 
purchase rolling stock, the only ob- 
ject of the loan being that the net 
earnings might be applied to the pay- 
ment of interest on bonds). 

64. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 
29 L. ed. 963; Wallace v. Loomis, 97 
U. S. 146, 24 L. ed. 895; Central Bank, 
etc., Co. v. Greenville, etc, R. Co., 
248 Fed. 350; Stanton v. Alabama, 


ete., R. Co., 222m... Cas._No. 13,296,:.2 
Woods 506; Meyer v. Johnston, 53 
Ala. 237; Hoover v. Montclair, etc., 


i. Co., 29 N. J. Eq. 4; Vilas v. Page, 
106 N. Y. 439, 13 NE 743. 


65. Central Bank, etc., Co. v. Green- 
ville, etc., R. Co., 248 Fed. 350; Hoover 
Wa Montclair, ete., 1B OKoy: 9 INGte ai 
Eq. 4. 

66. Vilas v. Page, 106 N. Y. 439, 13 
NE 743. 

67. Wallace v. Loomis, 97 U. S. 
146, 24 L. ed. 895; Central Bank, etc., 
Co. v. Greenville, etc., R. Co., 248 
Fed. 350; Stanton v. Alabama, etce., 


R. Co., 22 F. Cas. No. 13,296, 2 Woods 
506; Meyer v. Johnston, 53 Ala. 237; 
Hoover v. Montclair, ete., R. Co., 29 
N. J. Eq. 4; Knickerbocker Trust Co. 
v. Oneonta, etc., R. Co., 201 N. Y. 379, 


94 NE 871; Vilas v. Page, 106 N. Y. 
439, 138 NE 743. 
[a] Statutory receivers appointed 


under provisions of public aid statute, 
which directs them. to pay the oper- 
ating expenses out of the earnings of 
the road, have no power to contract 


the nature of a new and distinct enterprise,®* it is 
frequently proper for it to authorize something more 
than the mere operation of the property placed in 
the hands of the receiver, not as a new enterprise, 
‘but as a means of better preserving the property or 
operating it more profitably, such as the leasing of 
another road,®® or even further works of construc- 
Generally speaking, the court may order or 
authorize the receiver to do any acts with regard 


debts to be paid otherwise than out 
of such earnings. State v. Edgefield, 
etc., R. Co., 6 Lea (Tenn.) 353. 

Priority of liens for equipment 
generally see supra § 714 et seq. 

68. See Mercantile Trust Co. v. 
Missouri, ete., R. Co., 41 Fed. 8; Rit- 
chie v. Central Ontario R. Co., 7 Ont. 
L. 727, 3 OntWR 609. 

69. Mercantile Trust Co. v. Mis- 
souri, ete., R. Co., 41 Fed. 8; Central 
Trust, Co. :v... Pittsburg, etc:,; R. Co; 
52 Mise. 195, 101 NYS 837. 

[a] Development of mine.—The 
fact that an interstate railroad owns 
mines, the product of which it can- 
not transport in interstate commerce, 
in view of the provisions of the Hep- 
burn Act (USCA tit 49 § 1 [8]), is not 
sufficient grounds for forbidding a 
receiver to issue certificates and ex- 
pend money for opening and develop- 
ing a new mine and making connec- 
tions with another road, where it does 
not appear that the receiver might 
not be able to market all the product 
of the mine within the state, or to 
make an advantageous disposition of 
the mining property. Central Trust 
Co. v. Pittsburg, etc., R. Co., 52 Misc. 
195, 101 NYS 887. 

70. Kelly v. Green Bay, etc., R. Co., 
5 Fed. 846, 10 Biss. 151; Central 
Trust Co. v. Pittsburg, etc., R: Co.,'52 
Mise. 195, 101 NYS 837; Kansas City, 
etc., R. Co. v. Weaver, (Tex. Civ. A.) 
191 SW 591; Gibert v. Washington 
ek ete., R. Co., 33 Gratt. (74 Va.) 


[a] Exercise of such power would 
be extraordinary; hence the necessity 
should be great, and the right of the 
court, under the circumstances of the 
case, Should be clear. Kelly v. Green 
ree etc., R. Co., 5 Fed. 846, 10 Biss. 


[b] Construction of branch lines. 
—The court may, if to the advantage 
of the road in the hands-of the receiv- 
er, authorize the receiver to apply 
revenues in his hands to the con- 
struction of a branch line. Gibert v. 
Washington City, etc., R. Co., 33 Gratt. 
(74 Va.) 586. 

[ec] Where authority to extend line 
is conferred upon receiver, it carries 
with it the implied authority to do all 
work proper in the construction of 
the road and its maintenance, such 
as the building of embankments, or 
excavation in the street beyond the 
limits of the right of way where nec- 
essary for proper drainage, to secure 
an underground crossing, or place the 
road in a reasonable state of useful- 


ness... Kansas City, ete., BR. Co.. iv: 
Weaver, (Tex. Civ. A.) 217 SW 740. 
{[d] Necessity of consent of bond- 


holders.—(1) The court will not au- 
thorize a receiver to borrow money 
and issue certificates which will be a 
first lien on the property for the pur- 
pose of completing a portion of the 
road without the consent of the bond- 
holders and lienholders, where it does 
not appear that such additional work 
of constrnetion will add to the sal- 
able value of the road (Philadelphia 
Inv. Co. v. Ohio, etc., R. Co., 36 Fed. 
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to the preservation and operation of the road which 
are within the corporate powers of the company ;‘* 
but the receiver cannot exercise nor can the court 
authorize him to exercise any powers or franchises 
beyond those ef the company to whose possession he 


2 


succeeds. ‘? 


Differences between receiver and his employees 
Thus the court may 
require a receiver to make such contracts or arrange- 
ments in regard to rates of wages and conditions of 
employment as it may deem proper,’* at least in the 
absence of a statute providing for the settlement of 
labor disputes by some other tribunal or method.*® 
The power of the 
court to direct its receiver to abandon the operation 
of the road wholly’? or in part’® is governed by stat- 
utes in some jurisdictions vesting such power exclu- 
sively in other tribunals or bodies.7® 
of such. statute, the right of the court to enter such 
an order is controlled” by the general principles set 


may be adjusted by the court.7? 


Abandonment of operation.*® 


forth above.®® 


[§ 854] 2. Powers and Duties of Receiver—a. In 
As a receiver is the agent of the court,® 


General. 


48), (2) or authorize a receiver to 
proceed with the construction of a 
small portion of the incompleted part 
of a road where it is questionable 
whether such a construction will be 
of any real benefit to the undertak- 
ing, and in the face of the opposition 
of those of the bondholders whose in- 
terest is largely in excess of those de- 
siring it and in the face of a judgment 
directing a sale of the road (Ritchie 
v. Central Ontario R. Co., 7 Ont. L. 
727, 3 OntWR 609). 

71. South Carolina, ete., R. Co. v. 
Carolina, ete., R. Co., 93 Fed. 543, 35 
CCA 423; Morrison v. Forman, 177 
Ill. 427, 53 NE 73; Gibert v. Washing- 


ton City, ete, R. Co., 33 Gratt. (74 
Va.) 586. 
[a] Statutory receivers.—Where a 


receivership is not created by the 
court but the receiver is appointed 
by the governor of the state under an 
internal improvement statute grant- 
ing aid to the railroad company, and 
providing for the appointment of a 
receiver in certain cases, the receiv- 
ership is governed by the statute, and 
the powers of the receiver cannot be 
enlarged by the court. State v. Edge- 
field, ete., R. Co., 6 Lea (Tenn.) 353. 

72. Lewis v. Germantown, etc., R. 
Co., 16 Philai (Pa.) 608; Walker’s Pet., 
141 Tenn. 281, 209 SW 73 

73. See cases infra notes 74, 75. 

74. Waterhouse v. Comer, 55 Fed. 
149, 19 LRA 403; Coffee v. Gray, 158 
Ga. 218, 122 SE 687. 

[a] ‘Court order adopting scale of 
wages was not violated by receiver 
in respect to employees receiving 
monthly wages by varying the train 
service to meet changed conditions of 
traffic, although such change requires 
somewhat longer_ hours and more 
miles of service. Dexter v. Union Pac. 
R. Co., 75 Fed. 947. 

75. See statutory provisions. 

[a] Federal Transportation Act of 
1920 (USCA tit 45 §§ 131-146), pro- 
viding for settlement of labor dis- 
putes between carriers and employees, 
which was repealed by the Railway 
Labor Act of May 20, 1926 (USCA tit 
45.§ 163), was held not to be appli- 
eable, consistently with the fifth 
amendment to the constitution of the 
United States, to a receiver where he 
was engaged in the operation of an in- 
solvent and crippled railroad, when 
the latter was not earning enough to 
pay operating expenses. St. Loess 
Union Trust Co. v. Missouri, etce., R. 
Co., 270 Fed. 796; Coffee v. Gray, 158 
Ga. 218, 122 SE 687. 

76. Abandonment of operatiqn or 
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his authority is necessarily limited to Cah powers as 
the court appointing him is authorized to confer,*” 
and which were in fact conferred by the order ap- 
pointing him,®* or such as-may be reasonably implied 
therefrom’+ or prescribed by statute®® where his 


powers are so defined;8* and he cannot, without the 


In the absence 


direction of the court, ineur expenses on account of 
the property in his hands beyond what are necessary 
for its preservation, use, and operation as contem- 
plated by his appointment.§* 
of the receiver’s authority independently of any ex- 
press previous order or authority from the court can- 
not well be precisely defined,** he is usually clothed 
with considerable discretionary power in regard to 
the ordinary affairs of the road and its operation and 
is not obliged first to submit all matters to the 
court,*® ‘and, where he conforms to the established 
usages and customs in regard to the operation of 
railroads,®° the court will subsequently confirm such 
of his acts as it would have authorized in ‘the first 


And, while the extent 


instance had authority been asked. 


service: 

Jurisdiction to authorize see supra §§ 
882-884. 

er aae to authorize see supra § 


77. Peo. v. Colorado Title, etc., Co., 
65 Colo. 472, 178 P 6 (Public Utilities 
Act of 1913 as amended in 1915); 
pe v. Westinghouse Rea er ae 
ete:, ‘Co., 9 On. AL182, 29° -O."C. 

See’ Pittsburgh, etc., Coal Go. v. ela! 
ware, ete., R. Co., 289 Fed. 133 (rec- 
ognizing rule). 

etc., 


78. Pittsburgh, CoaleCosivs 


‘Delaware, ete., R. Co., 289 Fed. 133. 


[a] Federal court may permit its 
receiver to abandon entire railroad 
enterprise, the further operation of 
which will result only in the loss of 
the owner’s invested capital, but in 
the absence of any interstate com- 
merce questions the court cannot per- 
mit the receiver to abandon an un- 
profitable branch of its road, where 
such partial abandonment is forbidden 
by the laws of the state from which 
the railroad received its franchise and 
in which it operates. Pittsburgh, etc., 
Coal Co. v. Delaware, etce., R. Co. 289 
Fed. 133. 

79. See statutory provisions. 

[a] Receiver cannot make applica- 
tion under such statutes for an order 
permitting him to abandon and dis- 
mantle the road. Cincinnati v. West- 
inghouse Electric, etc., Co., 9 Oh. A. 
182, 29 O. C. A. 42 (Such an applica- 
tion must come from the corporation 


itself). 
80. See supra §§ aoe, 885. 
81. See supra § 84 
82. International, ete Ri Conny. 
Pataca 8 Tex. Civ. A. 5, 27 SW 
83. Gooderham vy. Toronto, etc., R. 


Co., 28 Grant Ch. (Ont.) 212. 
84. Mills v. Daubenheyer, 96 OKI. 
268, 222 P 523. 


85. See statutory provisions. 

86. International, ete. R. Co. v. 
eyepk worth, 8 Tex. Civ. A. 5, 27 SW 

87. Cowdrey v. Galveston, etc., R. 
Co., 93 U. S. 352, 28 L. ed. 950; Inter- 


national, ete., R. Co. v. Wentworth, 8 
Tex. Civ. A. 5, 27 SW 680; Langdon v. 
Vermont, ete, RR.) Co., 54 Vit. -593; 
Charlebois v. Great North West Cent. 
ReCok 1a Manh.i35! 

[a] Thus (1) a receiver has no 
right to make expenditures to defeat 
a proposed subsidy from a city to aid 
in the construction of a competing 
road, although its construction might 
diminish the future earnings of the 
road in his hands (Cowdrey v. Galves- 
ton, ete., R. Co., 93 U. S. 352, 23 Iu. ed. 


Receiver operates the road as a common carrier®” 


950) (2) or to expend money for the 
maintenance of a reading room for the 
benefit of employees of the road, since 
such expenditure is charitable ‘in its 
nature, and does not properly apper- 
tain to the administration of the trust 
(Langdon v. Vermont, etc., R. Co., 54 


Viti 1593). 

88. South Carolina, ete., R. Co. v. 
Carolina, etc., R. Co., 93 Fed. 543, 35 
CCA 423. 

89. South Carolina, etc., R. Co. v. 
Carolina, ete., R. Co., 93 Fed. 543, 35 


CCA 423; Phinizy v. Augusta, etc., R. 
Co., 62 Fed. 771; Devine v. Delano, 272 
Ill. 166, 111 NE 742, AnnCas1918A 689; 
Henry v. Prendergast, 51 Ind. A. 43, 
94 NE 1015; Schaff v. Stripling, (Tex. 
Civ. A.) 265 SW 264. 

fa] Receiver, without previous au- 
thority of the court, may: (1) Accept 
or reject a workmen’s compensation 
act. Devine v. Delano, 272 Ill. 166, 111 
NE 742, AnnCasi1918A 689. (2) Con- 
tract for alteration and repair of a pit 
in acar barn. Henry v. Prendergast, 
51 Ind. A. 43, 94 NE 1015. (3) Employ 
guards for a railroad bridge during a 
strike. Schaff v. Stripling, (Tex. Civ. 
A.) 265 SW 264. (4) Incur ordinary 
operating expenses, Such as salaries 
and the costs of necessary supplies 
and materials, and the expenses of 
keeping the road and rolling stock in 
order. South Carolina, etc., R. Co. v. 
Carolina, etc., R. Co., 93 Fed. 543, 35 

CCA 423. (5) Make a contract with 
another company which is a joint 
owner and user of a railroad bridge 
for the making of necessary repairs 
upon the bridge. Central Trust Co. v. 
Wabash, etc., R. Co., 52 Fed. 908. 

Power without sanction of court to: 
Contract see infra § 855. 

Lease see infra § 856. 

90. Central Trust Co. v. Colorado 
Midland R. Co., 89 Fed. 560 [aff 97 
Fed. 239, 38 CCA 143 (certiorari den 
176 U. S. 683 mem 20 SCt 1025 mem, 
44 L. ed. 638 mem)]. 

[a] Payment of claims.—Where a 
receiver acts in accordance with the 
common usage of the business in pay- 
ing claims for losses, upon affidavits 
as to value, such evidence should be 
accepted as sufficient by the court. 
Central Trust Co. v. Colorado Midland 


R. Co., 89 Fed. 560 [aff 97 Fed. 239, 
38 CCA 143 (certiorari den 176 U. S. 
683 mem, 20 SCt 1025 mem, 44 L. ed. 


638 mem) ]. 

91. Central Trust Co. v. Colorado 
Midland R. Co., supra; Phinizy y. Au- 
gusta, ete., R. Co., Sg Fed. 771. 

92. U..8.—U..S. . Nixon, 235 U. S. 
234, 35 SCt 49,59 L. “ed, 207. 

Ala.—Alabama R. Commn. vy. Ala- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and is subject to the same rights and duties,®* and 
in such operation he is subject to the provisions of 
a public utilities statute®* in the same way as the 
company itself was prior to the receivership,®® and 


to statutes®® regulating the use and operation of- 


railroads;®* and by virtue of a federal statute?’ 
federal receivers must operate a railroad according 
to the laws of the state in which the railroad is sit- 
uated,®® and they are subject to the penal provisions 
of such laws. 

Discrimination as to rates and facilities.2 A re- 
ceiver has no right unjustly to discriminate as to rates 
and facilities between different connecting carriers,* 
or between different shippers;* and the court may 
make such orders as are necessary to compel the 
receiver properly to perform his duties as a common 
carrier and to prevent discriminations,® and may 
compel a receiver to repay amounts exacted by un- 
just diseriminations.® 

Receiver cannot exercise the power of eminent do- 
main in behalf of a railroad without authority from 
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the court,’ and it has been doubted whether the court. 
may authorize a receiver to do so;* but it has been 
held that the court may do so when necessary to com- 
plete an undertaking previously commenced by the 
company and which is essential to the profitable oper- 
ation of the road.°® 

Authority of receiver’s agent. Where the receiver 
does, as he may and in many cases must, act through 
an agent,?° it will be presumed that an agent occupy- 
ing a certain position under a receiver is invested 
with the same authority as if he was in the employ 
of the railroad company.11 

[§ 855] b. To Enter into Contracts.1? The court 
may authorize a receiver to make contracts necessary 
for the preservation and operation of the road which 
are within the corporate powers of the company,*? 
and the receiver is ordinarily invested with a broad 
discretion as to the making of such ecntracts!* and 
is not required in all cases to first procure authority 
from the court.1® While the court clearly has the 
right to review the action of the receiver and disap- 


bama Great Southern R. Co., 185 Ala. 
354, 64 S 13, LRA1915D 98. 

Ark.—Bush v. State, 128 Ark. 448, 
194 SW 657. 

Colo.—Peo. v. Pe es Title, ete., 
Co., 65 Colo. 472, 178 P 6 

Ill.— Devine v. Delano, 272 111.166, 
111 NE 742, AnnCasl918A 689 

Mass.—Paige v. Smith, 99 Mass. 395. 

Mo.—Moore v:‘ Metropolitan St. R. 
Co., 189 Mo. A. 555, 176 SW 1120. 

N. J.—Little v. renee wa te# 46 N. J. 
L. ee 50 AmR 4 

eo pennies. ‘v. Dutchess Coun- 

fonts Co., 145 N. YY. 385, 40 NE 15. 

Oh.—Cincinnati Stock-Yards Co. v. 
United R. Stock-Yards Co., 8 Oh. Dec. 
(Reprint) 395, 1 CincLBul 295 


Okl.—Schaft v. Coyle, 121 ORI. 228, 
249 P 947 

Ss. C.—Ex p. Brown, 15 S. C. 518. 

Tex.—International, ete., R. Co. v. 


Dawson, 111 Tex. 247, 232 SW 279, 15 
ALR 1367. 

Vt.—Newell v. Smith, 49 Vt. 255; 
Blumenthal y. Brainerd, 38 Vt. 402, 91 
AmD 350. 

93. U: S. v. Nixon, 235 U. S. 231, 35 
Sct 49; 59 L. ed. 207; Rutherford v. 
Union Pac, R. Co., 254 Fed. 880; Beers 
v. Wabash, etc., iB. Co., 34 Fed. 244; 
Moore v. Metropolitan St. R. Co., 189 
Mo, A. 555, 176 SW 1120. 

94. See statutory provisions. 

95. Peo. v. Colorado Title, ete., Co., 
65 Colo. 472, 178 P 6. 

96. See statutory provisions. 

97. Bush v. State, 128 Ark. 448, 194 
SW 857; Devine v. Delano, 272 111.,166, 
111 NE 742, AnnCas1918A 689; Peck- 
ham v. Dutchess County R. Co., 145 
N. Y. 385, 40 NE 15; International, 
ete., R. Co. v. Dawson, 111 Tex. 247, 
2382 SW 279, 15: ALR 1367. 

Right to accept or reject workmen’s 
compensation act see Workmen’s Com- 
pensation Acts. 

Under statutes imposing liability 
for: 

Failure to fence see infra § 859. 
Fires see infra § 860. 

98. See USCA tit 28 § 124. 

99. U. S.—U.S. v. Nixon, 235 U.-S. 
Zo, oO S OL ae 59 LL. ed. 207; Erb vy. 
Morasch, 177 U. S. 584, 20 Sct 819, 44 
L. ed. 897 [aff 60 Kan. 251, 56 P 133]; 
Pittsburgh, etc., Coal Co. v. Delaware, 

Go 


etc., R. 289 Fed. 133. 
Ala. “Alabama R. Commn. y. Ala- 
bama Great Southern R. Co., 185 Ala. 


354, 64 S13, LRA1915D 98 (must com- 
ply with the order of the state rail- 
road commission made under Code 
[1907] § 5545). 

I1l.—Robinson v. Kirkwood, 91 Ill. 
A. 54. 

Mass.—Sullivan v. Hustis; 237 
Mass. 441, 130 NE 247, 15 ALR 1360. 

Okl.—Schaff v. Coyle, 121 Ok]. :228, 
249 P 947. 
‘1. -U. S. v. Nixon, 235 U.S. 231, 35 
Sct 49, 59 L. ed. 207; International, 


etc., R. Co. v. Dawson, 111 Tex. 247, 
232 SW 279, 15 ALR 1367. 

2. Discrimination by carrier gener- 
ally as to: 

Facilities see Carriers ae 762-771. 
Rates see Carriers §§ 775-805. 

3. Cutting v. Florida R., ete., Co., 
43 Fed. 747; Béers v. Wabash, etc., R. 
Co., 34 Fed. 244; Missouri Pac. R. Co. 
v. Texas, etc., R. Co., 30 Fed. 2.- 

4. McCoy v. Marietta, etc., R. Co., 
15+ Be Cas: No. Sii380be * Cincinnati 
Stock-Yards Co. v. United R. Stock- 
Yards Co., 8 Oh. Dee. (Reprint) 395, 
WaCincew Bul 295) ‘ 

5.. ‘Missouri. Pac}! R2'Co. v." Lexas} 
ete., R. Co., 30 Fed. 2; Cincinnati 
Stock-Yards Co. v. United R: Stock- 
Yards Co., 8 Oh. Dee. (Reprint) 395, 7 
CincLBul 295. 

[a] Federal court will not enjoin 
discrimination by receiver of state 
court between different shippers, but 
in its discretion will leave the peti- 
4 tioner to apply to the state court for 
the proper relief. McCoy v. Marietta, 
ete., R. Co., 15 F. Cas. No. 8,730b (de- 
cided prior to enactment of the orig- 
inal Interstate Commerce Act of Febr. 
4, 1887). 

Rights and remedies arising out of 
unjust discrimination generally see 
Carriers §§ 806-822. 

6. Cutting v. Florida, etc., R. Co., 
43 Fed. 747. 

7. Minneapolis Western R. Co. v. 
Deen: etc., R. Co., 61 Minn. 502, 
63 NW 103 

x ortiget of power ee railroads see 
Eminent Domain §§ 46-53. 

8. Minneapolis Western R. Co. v. 
peeps, ete., R. Co., 61 Minn. 502, 
63 NW 1035. 


9. Morrison vy. Forman, 177 Ill. 427, 
53 NE 73. 
10. South Carolina, ete., R.’Co. v. 


Carolina, etce., R. Co., 93 Fed. 548, 35 
CCA 423; Kansas Pac. R. Co. v. Bayles, 
19 Colo, 348, 35 P 744, 

Employment of agents by receivers 
igenerally see Receivers [34 Cyc 288 
et seq]. 

Power se fontraet through agent 
see infra § 8 

11. Nostnern Pac. R. Co. v. Ameri- 
can Trading Co., 195 U. 8. 439, 25 SCt 
84, 49 L. ed. 269 [aff 120 Fed. 873, 57 
CCA 533 (rev 112 Fed. 829)]; Kan- 
sas Pac. R. Co. v. Bayles, 19 Colo. 348, 
35 P 744. 

[a] Contract made by receiver’s 
chief operating officer, whose duties 
were substantially those of a railroad 
company’s general manager, for the 
transportation of chats to be used in 
ballasting a line of railway to be 
leased to the receiver for the cost of 
transportation in work trains, was 
binding on the receiver, although not 
approved by him personally. . Okla- 
homa Belt R. Co. v. Schaff, 282 Fed. 
1 


eee Personal liability see supra § 

Validity of contract generally see 
Receivers [34 Cyc 274 et seq]. 

13. Piedmont Corp. v. Gainesville, 
ete., R. Co., 30 F. (2d) 525; South Car- 
olina, ete., R. Co. v. Carolina, ete., R. 
Co., 93 Fed. 548, 35 CCA 423 (where ’a 
road in the hands of a receiver is not 
paying expenses, the receiver may, 
with the consent of the court, con- 
tract with another company to operate 
it, and may in such contract agree to 
save the operating company harmless 
against actions for damages by reason 
of its operation of the road). 

[a] In emergencies court has.pow- 
er to authorize borrowing of money, 
without notice, for the purpose of 
paying mortgages or other ‘prior 
claims. Piedmont Corp. ce ove ae 
ville, etc., R. Co., 30 F. (2a) 5 

14. Northern Pac. R. Co. a aaa 
can Trading Co., 195 U. S. 439, 25 SCt 
84, 49 L. ed. 269 [aff 120 Fed. 873, 57 
CCA 533 (rev 112 Fed. 829)]; ‘Vander- 
bilt v. Central R. Co., 43 N. J. Eq. 669, 
12 A 188, 

[a] Permanent trafilc arrange- 
ment.—A receiver has no authority 
to make a permanent arrangement for 
transportation of freight’ and passen-: 
gers of another railroad over the line 
of his road, and such arrangement 
must be regarded as terminable by 
him at will, or upon reasonable notice. 
Philadelphia Inv. Co. v. Ohio, ete., R. 
Co., 41 Fed. 378, 

(b] Time contract for through 
shipment.—A receiver has no author- 
ity to make a time contract for 
through shipment over the road he 
operates and over a contiguous road 
beyond the jurisdiction of the court, 
and such a contract is void under 
Sayles Civ. St. art 1464, enumerating 
the powers of receivers. Internation- 
al, etc., R. Co. v.. Wentworth, 8 Tex. 
Civ. A. 5, 27 SW 680. 

15. U. S.—South Carolina, ete., R. 
Co. v. Carolina, ete., R. Co., 93 Hed. 
543, 35 CCA 423, 

Colo.—Kansas Pac. R. Co. v. Bayles, 
19 Colo. 348, 35 P 744. 

N. J.—Vanderbilt v. Central R. Co., 
43 N. J. Eq. 669, 12 A 188. 

S. C.—Ex p. Benson, 18 S.C. 38, 44 
AmR 564. 

Tex.—San Antonio, etc., R. Co. v. 
Barnett, (Civ. A.) 44 SW 20. 

[a] Receiver is not required to 
come to court for special authority 
to make: (1) Contracts for necessities 
for the operation of the road (South 
Carolina v. Port Royal, ete., R. Co., 89 
Fed. 565), (2) such as for ordinary 
supplies, material, or labor (Chicago 
Deposit Vault Co. v. McNulta, 153 U- 
S. 554, 14 SCt 915, 38 L. ed. 819). (8) 
Contracts for through transportation 


‘beyond the terminus of the road un- 


der his control (Northern, Pac. R. Co. 


950 [51 C.J.] 
prove and disallow any contract which does not meet 
with its approval,!® it will ordinarily recognize and 
enforce all contracts made in good faith and for a 
proper purpose, although not previously author- 
ized,17 even where the contract may seem to be im- 
provident if it has been fully performed in good 
faith and, without notice on the part of the other 
party as to its improvident character.1® The court 
will decline to sanction the exercise of discretion on 
the part of receivers in respect of large outlays?® 
or contracts extending beyond the receivership,?° 
and, where such contracts are contemplated, previ- 
ous authority of the court should be sought.?+ 
Where the contract has not been performed and the 
court refuses to order it carried out on account of 
its improvident character, it may allow the other 
party compensation for expenditures made in good 
faith preparatory to carrying out the contract on its 
part.22, The court will not authorize a large expen- 
diture which is not absolutely essential for the prop- 
er maintenance and operation of the road and which 
can be met only by anticipating income.?® 

Receiver may contract through agents,?* but he 
cannot delegate to an agent any greater powers than 
he himself possesses.?° 


[§ 856] c. To Make or Accept Leases.?° The 
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CRORE may, whenever eeeeni el to a more profitable 
operation of the road in the hands of the receiver, 
authorize the receiver to lease and operate another 
road;?7_ but a receiver has no authority to make a 
lease without the approval of the court.?® A statu- 
tory receiver appointed by the governor of the state 
under a statute granting aid to the company and pro- 
viding for the appointment of a receiver to operate 
the road in case of a default in the payment on the 
part of the railroad company cannot, in the absence 
of statutory authority, lease the road to another 
company,?® even with the consent and approval of 
the governor.®® 

[§ 857] 8. Liability of Receiver®!—a. In General. 
In the absence of any personal or individual miscon- 
duct,?? or assumption of liability on the part of the 
receiver,*® and where he does not assume to act other- 
wise than as an officer of the court in the operation’ 
of the road,*# his liability is official rather than per- 
sonal;?° and an action against the receiver as such 
is in effect a proceeding in rem, affecting only the 
fund or property held by him by virtue of his office.*° 

After confirmation of a sale of the property in his 
hands, if the receiver retains possession thereof, not 
as an officer of the court, but in his individual capac- 
ity, he is personally liable for any injuries occurring 


v. American Trading Co., 195 U. S. 27. Mercantile Trust Co. v. Mis-| Eg. 669, 12 A 188; Newman v. Daven- 
439, 25 SCt 84, 49 L. ed. 269 [aff 120] souri, etc., R. Co., 41 Fed. 8; Gilbert! port, 9 Baxt. (Tenn.) 538. 
Med. 873, 57 CCA 533 (rev 112 Fed. ete.,. Ra Cos, 33 34. Cardot v. Barney, 63 N. Y. 281, 


Kansas Pac. R. Co. v. Bayles, 


829)]; 
35. PP 744) (4) or, for 28. 


19 Colo. 348, 


v. Washington City, 
Gratt. (74 Va.) 586. 
Chicago Deposit Vault Co. v. 


20 AmR 5338. 
[a] Where receiver voluntarily as- 


transportation in interstate commerce 
(Andrews v. Roberts, (Tex. Civ. A.) 
192 SW 569). (5) Contracts that are 
not unlawful, with reference to 
freight rates (Clarke v. Georgia Cent. 
R., ete., Co., 66 Fed. 16; Kansas Pac. 
R. Co. v. Bayles, supra; Bayles v. 
Kansas Pac. R. Co., 13 Colo. 181, 22 P 
341, 5 LRA 480) (6) and rebates 
(Kansas Pac. R. Co. v. Bayles, supra; 
Ex p. Benson, 18 S. C. 38, 44 AmR 
564). (7) Contracts with shippers to 
furnish cars at a certain ore and 
place. San Antonio, etc... R. Co. 
Barnett (Tex. Civ. A.) 44 SW 20 [dist 
International, ete., R. Co. v. Went- 
worth, 8 Tex. Civ. A. 5, 27 SW 680]. 
16.° South Carolina v. Port Royal, 
etc., R. Co., 89 Fed. 565; Lee v. Vic- 
toria R. Co., 29 Grant Ch. (Ont.) 110. 

172.) South Carolina, etc... ‘Cony. 
Carolina, ete., R. Co., 93 Fed. 543, 35 
CCA 423; South Carolina v. Port Roy- 
al, etc., R. Co., 89 Fed. 565; Kerr v. 
Little, 42 N. J. Eq. 528, 9 A 110 [rev 
Evia facts 44 N. J. Eq. 268, 14 A 

36 
18. Vanderbilt v. Central R. Co., 
43 N. J. Hq. 669, 12 A 188. 

19. Chicago Deposit Vault Co. v. 
MeNulta, 153 U. S. 554, 14 SCt 915, 38 
L. ed. 819; South Carolina, etc., R. Co. 
v. Carolina, ete., R. Co., 93 Fed. 543, 35 
CCA 423. 

20. Chicago Deposit Vault Co. v. 
McNulta, 153 U. S. 554, 14 SCt 915, 38 
L. ed. 819; South Carolina, etc., R. Co. 
v. Carolina, etc., R. Co., 93 Fed. 543, 
35 CCA 423. 

21. South Carolina, ete., R. Co. v. 
Carolina, etc., R. Co., supra. 

22. Vanderbilt v. Central R. Co., 43 
N. J. Eq. 669, 12 A 188. 

23. Lee v. Victoria R. Co., 29 Grant 
Ch. (Ont.) 110. 

24. Northern Pac. R. Co. v. Ameri- 
can Trading Co., 195 U. S. 439, 25 SCt 
84, 49 L. ed. 369 (atf 120 Fed. 873, 57 
CCA 533 (rev 112 Fed. 829)]; Bayles 
v.' Kansas Pac.) Re’ 'Co;,,'13 Colo. 181, 
JOP Ss 4i ceed) TRA: 480. See supra g 
854 text and notes 10, 11. 


25. ‘International, ete. R. Co. v. 
Wentworth, 8 Tex. Civ. A. 5, 27 SW 
680. 

26. Validity of lease in general see 


Receivers [34 Cye 281 et seq]. 


McNulta, 153 U. S. 554, 14 SCt 915, 38 
L. ed. 819 (receiver had no authority 
to make a term lease of rooms for 
general offices, without the previous 
sanction of the court; and such a 
lease would not bind his successors or 
the property for the term). 

29. State v. McMinnville, etc., R. 
Co., 6 Lea (Tenn.) 369; McMinnville, 
etc, Ap i CO. Ve me eins, ou Ea xbs 
(Tenn Al Ti. 

[a] Ratification of such lease can 
be made only by legislature, and 
the acceptance of rent if not accepted 
by any legislative action is not a rat- 
ification, and the lease being unau- 
thorized and void the lessee is not 
entitled to the value of improvements 
made upon the road. State v. Mc- 
See eet etc., R. Co., 6 Lea (Tenn.) 

30. State v. McMinnville, ete, R. 
Co., Supra. 

31. liability after discharge see 
infra § 866. 

32. Rosso y. Freeman, 30 F. (2d) 
826; Davis v. Duncan, 19 Fed. 477; 
Ferrell v. Ross, 200 Ala. 90, 75 S 466; 
Kain v. Smith, 80 N. Y. 458 [rev 11 
Hun 552]; Erwin v. Davenport, 9 
Heisk. (Tenn.) 44. 

[a] Misfeasance and nonfeasance. 
—(1) A receiver is not personally lia- 
ble for a mere nonfeasance, such as 
negligence on the part of his servants 
in the operation of a train, but is lia- 
ble for his own misfeasance or posi- 
tive wrong; and a complaint alleging 
an injury due to a defect in the ma- 
chinery and equipment of the train, 
and that the train was being operat- 
ed with knowledge on the part of the 
receiver of such defect at the time of 
the injury states a good cause of ac- 
tion against the receiver. Erwin v. 
Davenport, 9 Heisk. (Tenn.) 44. (2) 
A receiver is not liable for mere non- 
feasance resulting in a nuisance, un- 
less he had notice of its hurtful ten- 
dency or had been requested to abate 
it. Lamb -v. Roberts, 196 Ala. 679, 72 
S 309, LRAI916F 1018. 

33. See cases infra this note. 

[a] Contracts of receiver are not 
binding on him personally unless he 
has pledged his individual credit. 
Vanderbilt v. Central R. Co., 43 N. J. 


sumes control of another road, and is 
engaged in operating it not as an 
officer of the court which appointed 
him, but individually as lessee under 
a contract simply permitted by the 
court, his office as receiver does not 
protect him from individual liability 
in the operation of such road. Kain 
Neogene, 80 N. Y. 458 [rev 11 Hun 


35. 


yer U. S.—Davis v. Duncan, 19 Fed. 
ashi —Ferrell v. Ross, 200 Ala. 90, 


ree Ole v. Leslie, 116 Ark. 433, 
173 SW 191. 

Ga.—Atkinson y. Dismuke, 11 Ga. A. 
521, 75 SE 835. 

Ill—MeNulta v. Lockridge, 137 Ill. 
270, 27 NE 452, 21 AmSR 362; Mc- 
Nulta v. Ensch, 134 Ill. 46, 24 NE 631; 
Robinson v. Kirkwood, 91 Ill. A. 54. 

Ind.—Harmon y, Perkins, 45 Ind. A. 
83, 88 NE 961. 

Towa. —Brockert vy. Central Iowa R. 
Co., 82 Iowa 369, 47 NW 1026. 

Kan.—Rouse v. Redinger, 1 Kan. A. 
355, 41 P 433. 

Mass. —Paige v. Smith, 99 Mass. 395. 

N. J.—Vanderbilt v. Central RY CoF 
43 N. J. Eq. 669, 12 A 188. 

N. Y.—Cardot v. Barney, 63 N. Y. 
281, 20 AmR 5338; Camp AB Barney, 4 
Hun 3738, 6 Thomps. & C. 622. 

Oh. —Murphy Ve Holbrook 20 Oh. St. 
137, 5 AmR 683. 

Okl. —Schaff v. Coyle, 121 Okl. 228, 
249 P 947. 

S. C.—Ex p. Brown, 15 S. C. 518. 
Gio .—Hopkins v. Connell, 2 Tenn. 

Tex.—International, etc., R. Co. v. 
Bender, 87 Tex. 99, 26 SW 1047. 

_ Vt.—Newell v. Smith, 49 Vt. 255. 

[a] Where receiver is prudent in 
employment of agents and selects only 
competent ones, he will not be held 
personally to guarantee their acts. 
Cardot yv. Barney, 63 N. Y. 281, 20 
AmR 533. 

36. McNulta v. Lochridge, 141 U. 
S. 327, 12 SCt 11,:85 L..ed. 796; Davis 
v. Duncan, 19 Fed. 477; McNulta vy. 
Lockridge, 137 Ill. 270, 37 NE 452, 31 
AmSR 362; Kain v. Smith, 3.0 INGY. 
458 [rev 11 Hun 552]. 
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§§ 857-858] 


in the operation of the road during such period and 
prior to his delivery of the property to the pur- 
chaser.*7 

Actions against receivers. General rules*® apply 
to actions against receivers of railroads®® and con- 
trol the procedure therein.*® In an action against a 
person as receiver of a railroad, his appointment 
must be proved;*! but where it is shown that he was 
receiver of the road, it will be presumed that he 
was discharging the duties imposed upon him by 
that relation and was operating the road,*? and the 
same statutory presumption of negligence will arise 
as in the case of the company itself operating the 
road.*® If plaintiff fails to prove facts necessary 
to charge the receiver with lability, the court should 
direct a verdict in favor of the receiver.44 In an 
action against a receiver, where he is liable only as 
receiver, the judgment should be entered against him 
in his official capacity and not personally.*® 

[§ 858] b. For Injuries Growing Out of Opera- 
tion**—(1) In General. While the rule varies in 
different jurisdictions as to the right to sue a re- 
ceiver and the manner of enforcing liabilities in- 
curred by him in his official capacity,*? and in some 
jurisdictions the right is regulated by statute,*® it 
is well settled that a receiver of a railroad company, 
who is exercising the franchises of such company 
and operating its road, is in his official capacity sub- 
ject to the same rules of liability as the company 


37. Larsen v. U. S. Mortgage, etc., 
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court should have given the affirma- 


[SL C25. 961 


would be if operating the road by virtue of the same. 
franchises,*® and that he cannot, on the ground that 
he is a publie officer or officer of the court,®° or the 
agent or trustee of persons not directly liable,®* claim 
exemption from lability in his official character, 
such as liability as a common carrier for injuries to 
passengers during his control of the road®? or for loss 
or delay of goods in transit,®* and generally liability - 
for the negligence of his servants in the operation of 
the road;°* and where a receiver of one road leases , 
and operates another as receiver, he is in his official 
capacity liable for injuries due to the unsafe, condi- 
tion of, the track of such road;°* but a receiver of a 
company which furnishes cars to another company 
under a traffic arrangement whereby the latter com- 
pany is to operate them is not liable for injuries re- 
sulting from such operation upon the tracks of the 
latter company.°® Since an action against the re- 
ceiver as such is virtually a proceeding in rem af- 
fecting the fund or property in his hands by virtue 
of his office,>? it follows that, where one receiver 
resigns and another is appointed by the court, an 
action may be maintained against the new receiver 
for a tort of the servants of his predecessor in the 
same receivership.®® ; 
Under statutes.°° Receivers are usually held lia- 
ble for injury growing out of failure to comply with. 
statutes governing the operation of trains,°° and are 
subject to the statutory lability for injury to ani- 


Liability cf carrier: 


Co., 104 App. Div. 76, 98 NYS 610. 
38. See Receivers [34 Cyc 374 et 


seq]. 
39. See cases infra notes 40-45. 
40. See cases infra this note and 


notes 41-45. 

[a] .Relief to “such of the orators 
as had no notice.”—(1) Where, in a 
suit by preferred creditors to reach 
personalty and net earnings during a 
receivership, a mandate is sent down, 
affording relief as to ‘such of, the ora- 
tors as had no notice’ of the pendency 
of a previous cross bill by similar 
ereditors, the notice intended is the 
formal notice directed by the former 
decree to be given to all creditors to 
come in and prove their claims, and 
not mere knowledge of the pendency 
of the cross bill. Bell v. St. Johns- 
bury, etc, a. Co.) T6 Vt. 42) 567A 105, 
(2) And a publication by the solicitors 
for the orators in the cross bill, with- 
out an order of court or of'the master, 
of an advertisement, asking all credi- 
tors to bring in their claims, is with- 
out legal efficacy. Bell v. St. Johns- 
vury, etc,, R. Co., supra. 

41. Hudkins v. Bush, 69 W. Va. 
194, 71 SH 106, AnnCas1913A 533. 

[a] There is no presumption that 
person was appointed receiver be- 
eause he has acted as such. Hudkins 
vo Bush, 69 W.Va. 194, 71-SE 106, 
AnnGas1913A 533. 

42. McNulta v. Ensch, 134 Ill. 46, 
24 NE 6381. 

43. Lamb v. Floyd, 148 Ga. 357, 
96 SE 877, 1 ALR 1172 [aff 20 Ga. A. 
254, 92 SE 1010]. See Lamb v. Davis, 
20 Ga. A, 240, 92 SE 1009 [aff 148 Ga. 
367, 96 SE 881] (so holding where the 
statute [Civ. Code (1910) § 2780] pro- 
vided that in certain cases of injury 
and damage the company should be 
liable unless it should make it appear 
that its agents exercised all ordinary 
and reasonable diligence, the pre- 
sumption in all cases being against 
the company). 

44. Cochrane v. Fuller, 17 Ala. A. 
230, 84 S 400. 

[a] Thus, where plaintiff failed to 
prove that defendants were receivers 
of the road, that the injury done was 
done by their agents, and also that de- 
fendants were operating the road, the 


[51 C. J. —61] 


tive charge for defendants, such mat- 
ters being material averments of the 
the complaint. Cochrane v. Fuller, 17 
Ala. A, 230, 84S 400. 
Directing verdict generally see Tri- 
al [38 Cyc 1563). 
134 Til. 46, 


45. McNulta v. Ensch, 

24 NE 631; Robinson v. Kirkwood, 91 
Ill. A. 54; Camp v. Barney, 4 Hun (N. 
Wee silsy Oo hompss 62.6. 622, 

46. Tiability after discharge see 
infra § 866. 

47. See Receivers [34 Cyc 411 -et 
seq]. 

48. See statutory provisions. 

49. U. S.—In re Pope, 30 Fed. 169; 
Winbourn’s Case, 30 Fed. 167. 

Ala.—Atlanta, ete., R. Co. v. McGill, 
194 Ala. 186, 69S 874. 

Ark.—Holt v. Leslie, 116 Ark. 4338, 
173 SW 191. 

Tll.—MeNulta v. Lockridge, 137 Ill. 
270, 27 NE 452, 31 AmSR 362; Robin- 
son v. Kirkwood, 91 Ill. A. 54. 

Ind.—Harmon v. Perkins, 45 Ind. A. 
83, hoe NE 961. 

Kan.—Rouse vy. Redinger, 1 Kan. A, 
S50; 4h P43 3. 
3935s .—Paige v. Smith, 99 Mass. 
oO . 

N. J.—Little v. Dusenberry, 46 N. J. 
L. 614, 50 AmR 445; Klein v. Jewett, 
26 N. J. Hq. 474 [aff 27 N. J. Eq. 550]. 

N. Y.—Camp v. Barney, 4 Hun 873, 
6 Thomps. & C. 622; Graham v. Chap- 
man, 11 NYS 318. 

Oh.—Murphy v. Holbrook, 20 Oh. St. 
137, 5 AmR 6338; Potter v. Bunnell, 20 
Oh. St.-150. 

S. C.—Ex p. Brown, 15 S. C. 518. 

Tex.—International, ete., R. Co. v. 
Bender, 87 Tex. 99, 26 SW 1047. 

Vt.—Newell -v. Smith, 49 Vt. 255. 

50. Murphy v. Holbrook, 20 Oh. St. 
137, 5 AmR 633; Blumenthal v. Brain- 
erd, 38 Vt. 402, 91 AmD 350. 

51. Murphy v. Holbrook, 20 Oh. St. 
137, 5 AmR 633. 

52. Winbourn’s Case, 30 Fed. 167; 
Little v. Dusenberry, 46 N. J. L. 614, 
50 AmR 445; Camp v. Barney, 4 Hun 
Ge Y.)\'373, 6, Thomps: -&-C.1622: 

Liability of carrier generally see 
Carriers §§ 1294-1480. 

53. Paige v. Smith, 99 Mass. 395; 
Newell v. Smith, 49 Vt. 255. 


For delay see Carriers §§ 404-472. 
For loss or injury to goods: 
Aegan law see Carriers §§ 129, 


Under contract see Carriers §§ 167-— 


54. ‘U. S.—Rosso vy. Freeman, 30 
BY (2a) 826. 

Ark.—Holt v. Leslie, 116 Ark. 433, 
173 SW 19 

Tll._—MeNulta v. Lockridg . 37s OG 
270, 27 NE 452, 31 AmSR 36 

Ind,—Harmon v. Perkins, re Ind. A. 
Boas 88 NE 961. 

Y.—Metz v. Buffalo, etc., R. Co., 
58 NY. WenGil ite. Aamir: 201; Camp ap 
Barney, 4 Hun 373, 6 Thomps. Soe: 

55. Dillingham v, Crank, 87 Tex. 
104, 27 SW 938. 

56. Thompson y. Dotterer, 105 La. 
37, 29 S 483. 

57. See supra § 857. 

58. Atlanta, etc., R. Co. v. MeGill, 
194 Ala. 186, 69 S 874; MecNulta v. 
Lockridge, 137 Ill. 270, 27 NH 452, 11 
AmSR 362. 

{a] Actions against receiver are 
in law actions against receivership, 
or the funds in the hands of the re- 
ceiver, and his contracts, misfeasanc- 
es, negligences, and liabilities are of- 
ficial and not personal, and judgments 
against him as receiver are payable 
only from the funds in his hands. An 
action, therefore, may be maintained 
against a receiver for a cause of ac- 
tion which accrued when the road was 
in the possession of, and operated by, 
a former receiver. McNulta v. Loch- 
ridge, 141) Wes. 3275) 25s Ctid ys 5. ta. 
ed. 796. 

59. Application to receivers of 
statutes regulating operation of rail- 
roads generally see supra § 854. 

Liability of federal receivers under 
state statutes see supra § 854. 

60. Bush vy. State, 128 Ark. 448, 194 
SW 857; Sullivan v. Hustis, 237 Mass. 
441, 1830 NE 247, 15 ALR 1360; Schaff 
v. Coyle, 121 Okl. 228, 249 P 947. 

[a] Receiver operating road is 
“owner,” under a statute (Kirby Dig. 
§ 6595) penalizing “the corporation 
owning the railroad” for failure to 
signal when approaching a crossing, 
it being intended to apply to anyone 
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mals®! and for fires.*? 

Liability for acts of lessee. Where a receiver of 
a lessor railroad adopts an outstanding lease made 
by it, he is liable for the tortious acts of the lessee 
committed after his appointment,®* and even if not 
expressly adopted he will be liable after a reasonable 
time for making an election has passed.*# 

[§ 859] (2) Failure To Fence and Erect Cattle 
Guards.*° Under the statutes imposing liability on 
railroad companies for injury to animals due to 
failure to fence the road,** receivers in control and 
operation of railroads have been held liable,®* and 
they have been held liable to the:double indemnity 
provisions of such statutes.°® Receivers have like- 
wise been held liable for a statutory penalty for fail- 
ure to maintain cattle guards, recoverable by an 
owner or tenant of inclosed lands.°® 

[§ 860] (8) Fires?°—(a) In General. A receiver 
as such is liable for damages by fire caused by neg- 
ligence in the operation of the road during the re- 
ceivership,’! and this notwithstanding a statute cre- 
ating priorities, so far as funds come into his hands,*? 
does not take account of such a claim.** 

[§ 861] (b) Statutory Liability. Receivers are 
also subject to the statutory lability’* for fires, al- 
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[§§ 858-863 


though the statute does not in terms apply to them.7> 

[§ 862] (4) Prior Acts or Omissions of Company. 
Although it has been held that such an action may be 
maintained where the permission of the court is 
first obtained,’® it is ordinarily held that a receiver 
is not liable for a tort of the company committed 
before his appointment,*? notwithstanding he is giv- 
en authority by the order appointing him to defend 
suits against the railroad’® or to intervene in pending 
suits;7® and it is error to substitute a receiver after 
his appointment as defendant in a suit pending 
against the company upon such prior cause of ac- 
tion.8° A receiver, however, may be liable for in- 
juries occurring after his appointment from a previ- 
ously existing defective condition of the track or 


roadbed,*! it being his duty, on taking over the road, © 


to use due care in inspecting it for the discovery of 
defects;8? and it has been held that it is no defense 
to such action that he had not been in possession for 
a sufficient length of time to repair the defect.®* 

[§ 863] 4. Liability of Company**—a. In Gen- 
eral. Since, where a railroad has been duly®® placed 
by a court of competent jurisdiction in the hands of 
a receiver who is in full possession and control of 
the road, the possession of the receiver is not that of 


operating a railroad, whether as tech- 
nical “owner” or otherwise. Bush v. 
State, 128 Ark. 448, 194 SW 857. 

Statutory liability for wrongful 
death see Death § 72. 

61. liability under fencing stat- 
utes see infra § 859. 

62. Statutory liability for fire see 
infra § 861. 

63. Atkinson v. Dismuke, 11 Ga. A. 
521, 75. SE 835. 

Liability of lessor road for acts of 
lessee see infra §§ 1137-1147. 

64. Atkinson v. Dismuke, 11 Ga. A. 
521, 75 SE 835. 


§ ar Liability of company see infra 
66. See statutory provisions; and 


infra § 864. 

67. Central Trust Co. v. Wabash, 
etc., R. Co., 26 Fed. 12; Brockert v. 
Central Iowa R. Co., 82 Iowa 369, 47 
NW 1026; Rouse v. Redinger, 1 Kan. 
A. 355, 41 P 433; International, etc., 
R. Co. v. Bender, 87 Tex. 99, 26 SW 
1047. See Robinson v. Kirkwood, 91 
Ill. A. 54 (recognizing rule); Brockert 
v. Central Iowa R. Co., 82 Iowa 369, 
371, 47 NW 1026 (so holding under a 
statute making ‘all lessees or other 
persons owning or operating such 
railways’’ subject to all the liabilities 
imposed by the statute upon corpora- 
tions owning or operating railroads). 

[a] “The reasons for enforcing 
such a rule are as forcible when a 
railway is under the exclusive control 
of a court and its receiver as when it 
is operated by the company to which 
it belongs; and we see no reason to 
doubt the propriety of applying the 
same rules of evidence and the same 
general rules of law in determining 


the liability of a receiver which would: 


be applied in determining the liability 
of a railway company in all cases in 
which the action is not based on a 
statute which by its terms excludes 
such application. Neglect to fence a 
railway is chargeable to the company 
owning it; and if it can have no 
ground for complaint because funds 
belonging to it, even while in the 
hands of a receiver, may be appro- 
priated in satisfaction of claims for 
stock killed, no reason is seen why a 
receiver, who has no personal interest 
in such funds, should be heard to 
complain on account of their appro- 
priation to satisfy a claim arising 
while the road is in his hands.” In- 
ternational, etc., R. Co. v. Bender, 87 
Tex. 99, 100, 26 SW 1047. 


{b In Indiana, under Act March 4, 
1863 (3 St. p 413) receivers were ex- 
pressly made jointly and severally 
liable with the company for such in- 
juries resulting from a failure to com- 
ply with a fencing requirement of the 
statute. Indianapolis, ete., R. Co. v. 
Ray, 51 Ind. 269; Louisville, etc., R. 
Co. v. Cauble, 46 Ind. 277; McKinney 
Vv. Ohio; ete. R. ‘Co, 22 Ind?"99-. 

Liability of federal receiver see 
Supra § 854, 

68. Central Trust Co. v. Wabash, 
ete (RCo, 260 hedsL2i 

69. Memphis, etc., R. Co.’v. Glover, 
peri 467, 29 S 89 (Code [1892] 8 

70. Liability of company sée infra 
§§ 1243 et seq. 

71. Wddy v. Lafayette, 163 U. S. 
456, 16 SCt 1082, 41 L. ed. 225; Peo- 
ples v. Yoakum, 7 Tex. Civ. A. 85, 25 
Sw 1001. 

72. See statutory provisions. 

73. Peoples v. Yoakum, 7 Tex. Civ. 
A. 85, 25 SW 1001 [dist Turner v. 
Cross, 83 Tex. 218, 18 SW 578, 15 LRA 
262 (where the court construed a stat- 
ute, the purpose of which was to 
create a liability that never existed 
at common law [liability for wrong- 
ful death], and which enumerated 
those against whom a cause of action 
should exist and did not include re- 
ceivers, the distinction being held to 
lie in the difference between liabilities 
and priorities) J. 

74. See statutory provisions. 

Liability of federal receiver see 
supra § 854. 

75. Wall v. Platt, 169 Mass; 398, 
48 NE 270. See Atkinson v. Dismuke, 
11 Ga. A> 521,. 75) SH. 8353 eSchait, x 
Coyle, 121 Okl. 228, 249 P 947 (both 
recognizing rule). 

76. Grant v. Omaha, etc., R. Co., 
94 Mo. A. 312, 68 SW 91. 

77. U. S.—Northern Pac. R. Co. v. 
Heflin, 83 Fed. 93, 27 CCA 460; Penn- 
sylvania Finance Co.. v. Charleston, 
etc., R. Co., 46 Fed. 508; In re Dexter- 
ville Mfg., etc., Co., 4 Fed. 873. 

Ark.—Bush v. Stephens, 131 Ark. 
133, 197 SW 1157, AnnCas1918E 259, 
LRAI1918A 1131. 

Ga.—Atkinson v. Dismuke, 11 Ga. A. 
521, 75 SE 835. 

N. Y.—Decker v. Gardner, 124 N. Y. 
334, 26 NE 814, 11 LRA 480 [rev 11 
NYS 388, and dist Pickersgill v. My- 
ers, 99 Pa. 702]. 

Tenn.—Hopkins v. Connel, 2 Tenn. 
Che-323: 


But see Combs v. Smith, 78 Mo. 32 
(holding that an action may be main- 
tained against a receiver for a tort 
of the company in constructing its 
road upon _ plaintiff’s land without 
proper condemnation proceedings or 
making him compensation therefor). 
_ Liability of railroad company see 
infra § 863. 

Persons or companies liable for tort 
generally see infra § 1134 et seq. 

78. Bush v. Stephens, 131 Ark. 133, 
197 SW 1157, AnnCas1918E 259, LRA 
1918A 1131; Decker v. Gardner, 124 
N. Y. 334, 26 NE 814, 11 LRA 480. 

[a] Where authority was con- 
ferred to defend suits, it was held 
that this was not intended to author- 
ize a Suit to be brought against the 
receiver in cases where no liability 
existed on his part. The purpose of 
the order was to permit the receiver 
to defend for the corporation, so that 
the rights of the company could be 
safeguarded. Bush v. Stephens, 131 
Ark. 133, 197 SW 1157, AnnCas1918E 
259, LRA1918A 1131. 

'79. Decker v. Gardner, 124 N. Y. 
334, 26 NE 814, 11 LRA 480. 


80. Decker v. Gardner, supra. 
81. Sheat v. Lusk, 98 Kan. 614, 159 
P 407, LRA1916F 1021; Bonner v. 


Mayfield, 82 Tex. 234, 18 SW 305; 
Texas, etc., R. Co. v. Geiger, 79 Tex. 
13, 15 SW 214; Freeman v. Field (Tex. 
Civ. A.) 135 SW 1073. 

fa] Defective construction.—A re- 
celver using an embankment without 
the culverts required by Rev. St. 
(1895) art 4436 is liable for an over- 
flow caused by the defect, the, com- 
pany’s duty being imposed on him by 
Act Congr. March 3, 1887_§ 2 (24 U. 
S. St. at L. 554 c 373). Freeman vy. 
Field, (Tex. Civ. A.) 135 SW 1073. 

[b] Defective culvert.—Receivers 
having been in possession of the road 
for more than a year are liable for 
injuries resulting from a defective 
culvert on the right of way, which 
existed before they entered into pos- 
session. Sheat v. Lusk, 98 Kan. 614, 
159 P 407, LRA1916F 1021. 

82. Sheat v. Lusk, supra. 

83. Bonner v. Mayfield, 82 Tex. 234, 
18 SW 305. 

84. Tiability of company after dis- 
charge of receiver generally see infra 
§§ 867-876. 

85. Void or collusive appointment 
Ke Pateate see infra text and notes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


u 


§§ 863-865] 


the company but of the court,’* and also, since the 
receiver is not the agent or servant of the company*’ 
or his servants its servants,’* the company is not 
lable for the acts of the receiver’® or his servants®® 
in the operation of the road. It cannot, however, 
properly be stated without qualification that a rail- 
road company is not liable for the acts of a receiver 
of its road under any circumstances,®! for the com- 
pany will be liable if the receiver is not in exclusive 
possession and control but jointly with the com- 
pany,°®” or where the company is permitted to retain 
the actual control and management of the road, and 
the functions of the receiver are restricted to the 
receipt of the net earnings,®* or if the receiver was 
appointed at the instance of the company for the 
purpose of putting its property temporarily beyond 
the reach of creditors, and enabling it to tide over 
financial difficulties;°* but the fact that a company 
acquiesces in the action of a court of another state in 
the appointment of receivers for its lessee and per- 
mits them to operate its road does not deprive it of 
the right to show that at the time of the injury com- 
plained of its road was in the exclusive possession 
and control of the same receivers under an appoint- 
ment by a court of competent jurisdiction in its own 
state in an action against it.°> An action may be 
maintained against a company for an injury sus- 
tained prior to the appointment of 4 receiver, al- 
though at the time the suit is brought the road is in 
the hands of the receiver.®*® 

In case of a continuing injury from the operation 
of the road, the company is only liable for such dam- 


86. See supra §§ 849, 854. 

87. See supra § 849. 

88. See supra § 849. 

89. U. S—Gableman v. Peoria, etc., [a] 
R. Co., 82 Fed. 790 [rev on other 
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ham v. Anello, (Civ. A.) 29 SW 1103; 
Texas, etc., R. Co. v. Bledsoe, 2 Tex. 
Civ. A. 88, 20 SW 1135. 1. 
Reason for rule is that the ef- 


[51 C.J.] 963 


ages as resulted from acts complained of prior to its 
being placed in the hands of the receiver.®* 

Where appointment was void or collusive.°* <A 
railroad company is liable for the acts of a receiver 
whom it permits to take and operate its road under 
an appointment which is invalid for lack of juris- 
diction of the court,®® or where such appointment 
was made through fraud or collusion on the part of 
the company,! whether the court had jurisdiction or 
not,” the receiver being regarded in either case as 
the agent of the company.*® If in such case an ac- 
tion has been instituted against the receiver alone, 
the company may by amendment be made a defend- 
ant.* 

[§ 864] b. For Failure To Fence and Injuries to 
Animals.» Where, by statute, railroad companies 
are made liable under fencing laws for injury to an- 
imals upon their roads,* in view of the provisions 
of some statutes, it is held that a company is liable 
for such injuries although its road at the time was 
in the possession of, and being operated by, a re- 
ceiver,’ while under other statutes a contrary result 
is reached. Where the company is held liable not- 
withstanding the receivership, such action may be 


brought against the company in a state court al- 


though the receivership is a federal one.?® 
[§ 865] c. Where Railroad Was Leased at Time 
of Appointment of Receiver.1° While there is au- 
thority to support the contrary view where the con- 
trol of the receivers is exclusive,!+ it is usually held 
that in those cases where the lessor company would 
be liable for the acts of its lessee under the princi- 
99. - Texas, etc., R. Co. v. Gay, 86 
Tex. 571, 26 SW 599, 25 LRA 52.. 
Texas, .ete., R. Co. v.’ Gay, 88 


Tex. 111, 30 SW 5438 [aff (Civ. A.) 27 
SW 742]; Texas, ete., R. Co. v. 


grounds 101 Fed. 1, 41 CCA 160]; 
Chamberlain v. New York, etc, R. 
Co., 71 Fed. 636; Memphis, etc., R. 
Co. v. Hoechner, 67 Fed. 456, 14 CCA 
469; Davis v. Duncan, 19 Fed. 477. 


Ala.—Steele v. Booker, 205 Ala. 210, 


87 S 203; Atlanta, etc., R. Co. v. Mc- 
Gill, 194 Ala. 186, 69 S 874. 

Ark.—Memphis, ete, R. Co. Vv. 
Stringfellow, 44 Ark. 322, 51 AmR 598. 

Colo.—Wiéillson v. Colorado, etc., R. 
Co., 57 Colo. 303, 142 P 174. 

Ga.—Tallulah Falls R. Co. v. 
Ramey, 137 Ga. 568, 73 SE 838. 

Ill.—Glover v. Insull, 213 Ill. A. 
268; Ohio, etc., R. Co. v. Anderson, 10 
GU AS, 313. 

Ind.—Godfrey v. Ohio, ete., R. Co., 
116 Ind. 30, 18 NE 61; Bell v. Indian- 
apolis, etc., R. Co., 53 Ind. 57; Ohio, 
ete., R. Co. v. Davis, 23 Ind. 553, 85 
AmD 477; Chicago, etc., R. Co. v. Van 
Stone, 68 Ind. A. 47, 119 NE 874. 

Kan._st.. Louis) -.ete:, )R.. Co.) © Vs 
Bricker, 65 Kan. 321, 69 P 328; Union 
Pac. R. Co. v. Smith, 59 Kan. 80, 52 
P 102. 

Ky.—Louisville Southern R. Co. -v. 
Tucker, 105 Ky. 492, 49 SW 314, 20 


KyL 1303. 
La.—Anding v. Texas, etc., R. Co; 
158 La. 412,104 S 190; . Harris. v. 


Texas, etc., R. Co., 2 La. A. 501. 
Mo.—Heath v. Missouri, etc., R. Co., 
83 Mo. 617; Turner v. Hannibal, etc., 
R. Co., 74 Mo. 602; Stevens v. Atchi- 
son, etc., R. Co., 87 Mo. A. 26. 
N. Y.—Metz v. Buffalo, etc., R. Co., 
58 N. Y. 61, 17 AmR 201. 
Okl.—Mitchell v. Hines, 101 Okl. 38, 
223 P 182. ' 
Pa.—Howard v. Philadelphia, 
R. Co., 6 Pa. Co. 589. 
Tex.—Hicks v. International, etc., 
’R. Co., 62 Tex. 38; Andrews v. Rob- 
erts, (Civ. A.) 192 SW 569; Beaumont, 
etc., R. Co. v. Daniel, (Civ. A.) 186 
SW 383; Ft. Worth, etc., R. Co. v. 
Ballou, (Civ. A.) 174 SW 337; Dilling- 


ete; 


fect of the appointment is to place 
the property of the company and the 
actual management and operation of 
its road in the possession and under 
the control of the receiver to the en- 
tire exclusion of the railroad com- 
pany. . Memphis, etc., R. Co. v. Hoech- 
ner, 67 Fed. 456, 14 CCA 469; Mem- 
phis, etc., R. Co. v. Stringfellow, 44 
Ark. 322, 51 AmR 598; Ohio, ete., R. 
Co. v. Davis, 23 Ind. 553, 85 AmD 477. 
90. U. S.—Memphis, etc., R. Co. v. 
Hoechner, 67 Fed. 456, 14 CCA 469. 
Ark.—Memphis, ete, R. Co. Vv. 
picinetellow, 44 Ark. 322, 51 AmR 
5 


I1l.—Ohio, etce., R. Co. v. Anderson, 
LOST Aes se 

Ind.—Ohio, etc., R. Co. v. Davis, 23 
Ind. 553, 85 AmD 477. 

La.—Anding v. Texas, etc., R. Co., 
158 La. 412, 104 S 190; Harris v. 
Texas, etc., R. Co., 2 La. A. 501. 

N. Y.—Metz v. Buffalo, etc., R. Co., 
58 N: Y. 61, 17 AmR. 201. 


91. Stewart v. Baltimore, etc., R. 
Cos, LIOhS&CP232; 18 ODN P79. 
92. Washington, etc. R. Co. -v. 


Brown, 17 Wall. (U. S.) 445, 21 L. ed. 
675. 

93. Pennsylvania R. Co. v. Jones, 
1551 UseSs 333, 15 SCt 136.39 L. ed. 176 
[aff on this point 19 D. C. 178]. 

94. Stewart v. Baltimore, etc., R. 
Co., 11 OhS&CP 232, 8 OhNP 179. 

95. | Trinity, etc., R. Co. v. Brown, 
(Tex. Civ. A.) 46 SW 926. 

96. Ohio, ete., R. Co. v. Nickless, 
71 Ind. 271. 

97. St. Louis, etc., R. Co. v. Green, 
(Tex. Civ. A.) 183 SW 829. 

Liability of continuing nuisance 
arising from construction of road see 
supra § 471 et seq. 

98. Effect generally: 

Collusive appointment see Receivers 

[34 Cyc 240, 338]. 

Void order or want of jurisdiction see 

Receivers [34 Cyc 168]. 


Gay, 
86 Tex. 571, 26 SW 599, 25 LRA 52. 

[a] Appointment of improper per- 
son as receiver does not make the ap- 
pointment void or the receiver the 
agent of the company, but is a fact 
which may be considered in determin- 
ing whether the appointment was col- 
lusive. San Antonio, ete. R. C 
eebiea 11 Tex. Civ. A. 

2. Texas, ete,, R.. Co. ve Gay,, 86 
Tex. 571, 26 SW 599, 25 LRA 52. 

3. Texas, etc., R. Co. v. Gay, supra. 
See Receivers [34 Cyc 240]. 


4.) "Texas; etc., “R. Coit. Gay. 88 
Tex. 111, 30 SW 543 [aff (Civ. A.) 27 
SW 742]. 


; oe Liability of receiver see supra 

6. See statutory provisions; and 
infra XVIII 52 C. J. 

7. ‘Indianapolis, etc., R. Co. v. Ray, 
51 Ind. 269; Louisville, etc., R. Co. v. 
Cauble, 46 Ind. 277; McKinney v. 
Ohio, etc., R. Co., 22 Ind. 99; Kansas 
Pac. R. Co. v. Wood, 24 Kan. 619. 

8. Schurr v. Omaha, etc., R. Co., 98 
Iowa 418, 67 NW 280; .Brockert v. 
Central Iowa R. Co., 82 Iowa 369, 47 
NW 1026; Heath v. Missouri, etc., R. 
Co., 83 Mo. 617. 

9. Louisville, etc., R. Co. v. Cauble, 
46 Ind. 277; Kansas Pace. R. Co. v. 
Wood, 24 Kan. 619. 

[a] But judgment cannot be en- 
forced by state court against the 
property in the possession of the -re- 
ceiver, which is the possession of the 
federal court. In such cases plaintiff 
should either apply to the proper fed- 
eral court for leave to sue the receiv- 
er, or for an-order from that court 
upon the receiver to pay the judg- 


ment. Ohio, etc., R. Co. v. Fitch, 20 
Ind. 498. 
10. Effect of appointment on exist- 


ing lease see supra §§ 851, 852. 
11. Chamberlain v. New York, etc., 
R. Co., 71 Ked. 636. 


OF Vit 
198, 32 SW 
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ples hereinafter set forth?? it will be liable notwith- 
standing its road is operated by receivers of the 
lessee company,'® at least where the control of the 
receiver is not exclusive,!* unless prior to the injury 
complained of such receivers have also been appoint- 
ed as receivers of the lessor company in an action 
against that company.'® Under the rule that a com- 
pany in the hands of a receiver, who is in possession 
and control of its road, is not liable for the acts of 
such receiver,'® it has been held that a lessee com- 
pany is not liable for the acts of its own receiver 
while in the exclusive control and operation of the 
leased road.** 

[§ 866] F. Liability after Discharge of Receiv- 
‘er—l. Liability of Receiver.1* After his final dis- 
charge by the court, a receiver cannot be held liable 
for negligence in the operation of the road during the 
receivership!® where he was not personally at 
fault;2° and an action brought against him to en- 
force such an alleged liability will be discontinued 
or dismissed as to him.?* And a state statute pro- 
viding that receivers may be sued after their dis- 
charge?? does not apply to a federal receiver.?® 
However, until finally discharged, the receiver as such 
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; is liable and may be sued,** notwithstanding he has 


turned over the possession of the property to the 
company or persons entitled thereto.?° ; 

If discharged during pendency of action, no judg- 
ment can be rendered against the receiver in his 
official capacity,?® unless otherwise provided by 
statute,?* or the decree or order of discharge.”® 
However, if a cause of action exists in favor of plain- 
tiff, the action does not abate,?® but should be dis- 
continued or. dismissed as to the receiver and con- 
tinued on the substitution of the proper party de- 
fendant,°°® and this procedure may be directed by the 
order discharging the receiver and directing a return 
of the property,** or by statute ;°? but state statutes 
providing that pending actions shall not abate or be 
discontinued as to a receiver on his discharge®? are 
not applicable in the case of federal receivers.*+# 

[§ 867] 2. Liability of Company**’—a. In Gener- 
al. Since, when a receiver for a railroad has been 
duly appointed by a court of competent jurisdiction, 
the property is in the custody of the court, and the 
receiver is the agent of the court and not of‘ the com- 
pany,®° the company is not ordinarily®’ liable after 
the discharge of the receiver for any claims arising 


12. See infra §§ 1137-1147. 25. Houston, etc., R. Co. v. Stry-| receivership. Davis v. Duncan, 19 
13. Harris v. Quincy, etc.,.R. Co.,| charski, (Tex. Civ. A.) 35.SW 851] Fed. 477. See cases infra note 31. 
124 Mo. A. 45, 101 SW 601; Parr v.| [mod on other grounds 92 Tex. 1, 37 29. See Abatement and Revival § 


Spartanburg, etc., Re Co: h43-S2-C7137, 
20 SE 1009, 49 AmSR 826. 
[a] Failure to fence.—The lessor 


SW 415 (aff 168 U. S. 706 mem, 18] 232 
SCt 943 mem, 42 L. ed. 1213 mem)]j; 30. 
Fordyce v. Chancey, A. 


Bond v. State, 68 Miss. 648, 652, 


2 TexeCiv. Averill v. McCook, 86 Mo. A. 


company will be subject to the statu- 
tory liability for injuries to stock 
which are due to the absence or de- 
fective condition of fences or cattle 
guards, although the road at the time 
of the injury was being operated by 
a receiver of the lessee. Harris v. 
Quincy, etc., R. Co., 124 Mo. A. 45,101 
SW 601. 

14. Washington, ete, R. Co. v. 
Brown, 17 Wall. (U. S.) 445, 21 L. ed. 
675 (the court expressly reserved de- 
cision on the question of liability 
where the control was exclusive). 

15. Trinity, etc., R. Co. v. Brown 
(Tex. Civ. A.) 46 SW 926. 

16. See supra § 863. 

17. Chamberlain v. New York, etc., 
R..Co., 71 Hed. 636. 


aoe Generally see Receivers [34 
Cyc 480]. 

Liability before discharge see supra 
§§ 857-862. 


19. Davis v. Duncan, 19 Fed. 477; 
Archambeau v. Platt, 173 Mass. 249, 


53 NE 816; Stuart v. Dickinson, 290 
Mo. 516, 235 SW 446; Ryan v. Hayes, 
62 Tex. 42; Best, etc., Cigar Co. v. 


William Reese Co., (Tex. Civ, AD) 240 
SW 317. 

20. Best, ete., Cigar Co. v. William 
Reese Co., supra. And see cases 
supra note 19. 

Personal liability see supra § 857. 
21. Thompson v. Northern Pac. 
Co., 93 Fed. 384, 35 CCA 357; Herring 
v. New York, ete., ReCo3; 105 INE FEY 

340, 12 NE 763. 

22. See statutory provisions. 

23. Kansas City, etc., R. Co. v. Rus- 
sell, (Tex. Civ. A.) 184 ‘SW 299; Hov- 
ey v. Weaver, (Tex. Civ. A.) 175 SW 
1089 (both holding that no action can 
be brought against a federal receiver, 
under authority of sucha statute, sub- 
sequent to his discharge by the fed- 
eral court) 5 

24. Cowen v. Merriman, 17 App. 
(D. C.) 186; Riffe v. Wabash R. Co., 
200 Mo. A. 397, 207 SW 78; Houston, 
etc., R. Co. v. Strycharski, (Tex. Civ. 
A.) 35 SW 851 [mod on other grounds 
92 Tex. 1, 37 SW 415 (aff 168 U. S. 
706 mem, 18 SCt 943 mem, 42 L. ed. 
1203 mem)]; Fordyce v. Chancey, 2 
Tex. Civ. A. 24, 21 SW 181. 

Actions against receivers generally 
see Receivers [34 Cyc 374 et seq]. 


24, 21 SW 181. 

[a] Where receiver has not been 
fully discharged, although the prop- 
erty has been turned over to the com- 
pany, it would’ seem that the receiver 
could be made a party under the pro- 
visions of a statute that, when prop- 
erty is returned to the owner without 
a sale, such owner shall be liable for 
all the unpaid liabilities of the re- 
ceiver in causes of action arising out 
of and during. the receivership, and 
that such owner may be made a party 
defendant along with the receiver. 
San Antonio, ete., R. Co. v. Schmidt, 
(Tex. Civ. A.) 18 SW (2d) 287. 

26. U.S.—Davis v. Duncan, 19 Fed. 
477; Farmers’ L. & T, Co. v. Cen- 
tral R. Co., 7 Fed. 537, 2 McCrary 181. 

Ala.—McGhee vy. Willis, 134 Ala. 
281) 32 SS) 30d. 

Miss.—Bond vy. State, 68 Miss. 648, 
IS Ssbos 
PP aa ae v. McCook, 86 Mo. A. 

N. Y.—Baer v. McCullough, 176 N. 
Yr 9%, 68 NB 129: 

Tex.—International, ete., R. Co. v. 
Ormond, 62 Tex. 274; Ryan v. Hays, 
62 Tex. 42; Missouri, ete., R. Co. v. 
Wylie, (Civ. A.) 383 SW 771; Fordyce 
Me reo: 2 Tex. Civ. A. 24, 21 SwW 

81. 

[a] Aliter, where receiver was 
sued to enforce his personal liability 
against him. Miller v. Loeb, 64 Barb. 
(N. Y.) 454. See Davis v. Duncan, 19 
Fed. 477 (recognizing rule). 

{b] In action against receiver 
alone, a plea sitting up that since the 
institution of the suit defendant has 
been fully and finally discharged by 
the court appointing him and has 
turned over all property which he had 
held as receiver presents a good de- 
fense to any further prosecution of 
the action. McGhee y. Willis, 134 Ala, 
281, 32 S 301. 


27. See Davis v. Duncan, 19 Fed. 
vile 
28. See Davis v. Duncan, supra; 


Cowen v. Merriman, 17 App. (D. C.) 
186. 

[a] Reservation as to pending ac- 
tions in order of discharge does not 
confer the right to institute a new 
action for a cause arising during the 


eee 
34 


owe are not to be understood as in- 
timating, as counsel for appellant 
contends the law is, that the dis- 
charge of the receiver abates a pend- 
ing suit. We see no reason for hold- 
ing otherwise, in this case, than is 
held in cases generally where per- 
sons are sued in a representative char- 
acter, and, for any reason, cannot be 
proceeded against further. By prop- 
er application, we are of opinion that 
the cause may be revived or proceeded 
with against the successor of the 
receiver, if intervening rights do not 
forbid all hope of a fruitful recovery.” 
Bond v. State, supra. 

31. See cases infra this note. <= 

[a] Provision, in order returning 
its property to company, that as to 
pending suits against the receiver the 
company was to assume in its own 
name their prosecution or defense ac- 
cording as the receiver was plaintiff 
or defendant, coupled with the dis- 
charge of the receivership without 
waiting for their outcome, was held to 
mean that defendant was to take the 
receiver’s place in such suits, and that 
a plaintiff could continue his action 
against the receiver to final judgment 
against the railroad. Watkins v. Bos- 
ton, Adnan Crop etal IN le he Gi, ee aN. 


[b] In Texas, under local practice, 
if the receiver is discharged and the 
road returned to the company after 
the institution of an action against 
the receiver, the company may, by 
amendment, be made a party defend- 
ant. Texas, etc., R. Co. v. Comstock, 
83, Tex. 537,.18 SW 946; Boggs v. 
Brown, 82 Tex: 41, 17 SW 830. 

32. See statutory provisions. 

33. See statutory provisions. 

34. Mordyee v. Du Bose, 8? Tex 
78, 26 SW 1050; Fordyce v. Beecher, 
2 Tex. Civ. A. 29, 21 SW 179 (both 
holding that such an action will abate 
as against a receiver on his discharge, 
notwithstanding such provision). 

35. Liability of company before 
discharge of receiver see supra §§ 
863-865. 

36. See supra §§ 849, 863. 

87. Liability on return of property 
without sale see infra § 868. 


—— ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 867-868] 


against the receiver as such during the receiver- 
ship,*® whether in contract or in tort,®® although the 
receivership was only temporary and the property 
was returned to the company on its termination,*°® 
unless such liability is imposed by statute,*! or is 
created by the conditions hereinafter referred to.*? 
So the company will not ordinarily be lable for 
claims based upon the negligence or misconduct of 
the receiver or his employees in the operation of the 
road,*® or bound by his contracts ;*4 
company enforce against a third person a contract 
made by such person with the receiver.*® 
pany will be liable on a contract made by it, although 
at the time of performance the road is in the hands 
of a receiver;*® and a judgment rendered against the 
company while the road was in the hands of a re- 
celver operates as a lien upon its property, and, if 


38. 
477. 

Ind.—Godfrey v. Ohio, etc., R. Co., 
i6, Ind. 30; 18 NE 613 Ohio, ete, R- 
Co. v. Davis, 23 Ind. 553, 85 AmD 477. 
‘ Mass.—Grayves v. Boston, etc. R. 
Co., 246 Mass. 459, 141 NE 116. 

N. Y.—Metz v. Buffalo, etc., R. Co., 
Domne ys lots Annie 0d 

Oh.—Ellis v. Indianapolis, etc., R. 
Co., 5 Oh. Dec. (Reprint) 497, 6 AmL 
Rec 288, 5 

_ Tex.—Missouri, ete., R. Co. v. Mc- 
Fadden, 89 Tex.,138, 33 SW 853. 

After return of property: 
As result of sale see infra § 869. 
Without sale see infra § 868. 

39. Godfrey v. Ohio, etc., R. Co., 
Hal Gm iad asi; tT CmeN 61 

40. Graves v. Boston, etc., R. Co., 
246 Mass. 459, 141 NE 116. 


U. S.—Davis v. Duncan, 19 Fed. 


41. See statutory provisions. And 
see infra § 868. 

42. See infra § 868. 

43. See supra § 863. 

44. Fllis v. Indianapolis, etc., R. 


Co., 5 Oh. Dec. (Reprint) 497, 6 AmL 
Rec 288. 

45. Consolidated Coal, etc., Co. v. 
Cinecimnati, ete, Ria Co. 19. Oh Dee: 
(Reprint) 15, 10 CincLBul 42 (agree- 
ment with the receiver of a railroad 
to supply coal for the use of the road 
for a certain time cannot be enforced 
by the company after the discharge 
of the receiver-and surrender of the 
road to the company, although the 
full term for which such agreement 
was to be operative has not expired). 

46. Gulf; etc., R. Co. v. Insurance 
Co. of North America, (Tex. Civ. A.) 
28 SW 237. 

47. Mather v. Cincinnati R. Tun- 
nel Co. 30h) Cir, Ct..284 62, Oh. Cir, 
Dec. 161. 

48. Reconveyance or redelivery of 
property by receiver in general see 
Receivers [34 Cyc 336 et seq]. 

Substitution of company as defend- 
ant see supra § 866. 

49. See statutory provisions. 

[a] Such statutes have been held 
to be constitutional, and not to de- 
prive the railroad company of its 
property without due process of law. 
Missouri, etc., R. Co. v. Chilton, 7 Tex. 
Giv. A. 183,27 SW. 272. 

{[b] In Texas (1) the statute of 
1889 (Vernon’s Sayles Civ. St. Annot. 
[1914] arts 2139, 2141) imposes upon 
the company, upon the restoration of 
its property without sale, liability for 
any unpaid liabilities of the receiv- 
er arising out of, and during, the re- 
ceivership (Ft. Worth, etc., R. Co. v. 
Burleson, (Civ. A.) 214 SW 617), (2) 
without regard to the question of bet- 
terments (Yoakum v. Kroeger,, (Civ. 
A.) 2% SW: 953); “Missouri, ete: R-.Co. 
Vv. Chilton, 7) Dex, Civ. Anji1383, 27 Sw 
272), (3). nor that, the vorder. dis- 
charging the receiver does not re- 
quire the company to pay the claim 
Sued_on (Kansas City, etc., R. oO. 
v. Weaver, (Civ. A.) 217 SW. 740), 
(4) but it has been held to have no ap- 
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company.*? 
[§ 868] 
Sale.*® 


nor can the 


The com- 


plication and to impose no liability 
upon the company where the receiver- 
ship was a federal one (Fordyce v. 
Du) Bose, 87 Tex) 78, 26. SW. 10505 
Texas, ete., R. Co. v. Umberson, (Civ. 
A.) 288 SW 251; Beaumont, etc., R. 
Coa. v. Daniel, (Civ.. A.) 195 SW 625; 
Missouri, etc., R. Co. v. Wood, (Civ. 
A.) 52 SW 98), (5) although, where 
the order of the federal court re- 
turned the property subject to the 
indebtedness and liabilities of the 
receiver, the statute was held to ap- 
ply in the case of such receivership 
(Kansas City, etc., R. Co. v. Weaver, 
(Civ A.) DIE SIW foots Kansas City; 
ete, Bs, Co. v. Latham, (Civ. A.) 182 
SW 717). 

50. Texas, etc., R. Co. v. Huffman, 
83 Tex. 286, 18 SW 741; International, 
ete:, R. Co. v.. Perkins? (ex, Civ. As) 
ei 657. And see cases infra notes 

[a] Mere fact that company came 
into possession of railroad upon dis- 
charge of receiver, and was operating 
the road, does not fix its liability for 
the receiver’s liabilities. Missouri- 
Kansas-Texas R, Co. v. King, (Tex. 
Civ. As) 265 SW 761. 

51. Vandalia R. Co. v. Keys, 46 Ind. 
A. 353, 91 NE 173; Texas, etc., R. Co. 
v. Umberson, (Tex. Civ. A.) 288 SW 


251; Baccaratt v. Beaumont, etc., R. 
Co., (Tex. Civ. A.) 285 SW 854; Ft. 
Worth, etc., R.‘Co. v. Sellers, (Tex. 


Civ As) 3242) SW. 23-5 Chicago, tetes, 
R. Co. v. Lopez, (Tex. Civ. A.) 209 SW 
192; Beaumont, etc., R. Co. v. Daniels, 
(Tex. Civ. A.) 204 SW 481; Kansas 
City,nete. Ik: Cow. Batham,. (hex: 
Civ. A.) 182 SW 717. 

[a] Liability rests upon assump- 
tion and not upon betterments, and 
where a company unqualifiedly as- 
sumed the liability of a receiver as 
to a cause of action and secured dis- 
charge of receivership and restora- 
tion of its property without sale, the 
issue of betterments is immaterial. 
Chicago, ete., R..Co..v. Lopez, (Tex. 
Civ. A.) 209 SW 192. 

{b] Where railroad assumed to 
pay all the lawful “liabilities and ob- 
ligations” of the receiver in consid- 
eration of an order directing the dis- 
charge of the receiver and the return 
of its property to it, it was held that 
its liability extended to injuries to 
a passenger occurring through the 
negligence of the receiver’s servants 
during his control and operation of 
the road, and was: not restricted to 
contractual liabilities and obligations. 
Vandalia R. Co. v. Keys, 46 Ind. A. 353, 
91 NE 173. 

[c] Where railroad secures dis- 
charge of receivers, and thereby re- 
turn of its property, the receivers be- 


ing relieved of obligations incurred 


during their operation of the road, 
upon a statement in a petition for 
such discharge that it would as- 
sume all valid obligations against the 
receivers, it will not be heard to say 
that the benefits received by it by rea- 
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kept alive, may be enforced against the property aft- 
er the discharge of the receiver and its return to the 


b. Where Property Returned without 
In the absence of statutes creating such la- 
bility,*® the company, after the termination of a 
receivership and the return of its property to it, 
is ordinarily not lable for injuries from operation 
of the road by the receiver,®® unless such liability 
was assumed by it as a condition for the return of 
the property,°! or was created by valid conditions 
imposed by the order restoring the property and dis- 
charging the receiver,°? or unless revenues collected 
by the receiver during his operation of the road have 
been diverted by him by placing them in betterments 
or are turned over to the company without a sale,®* 
provided no rights of third parties have inter- 


son of the return of the property were 
not sufficient to compensate it for the 
payment of an obligation sued on and 
which was incurred during the opera- 
tion of the road by the receivers, or, at 
least, such facts ought to be held. to 
be prima facie evidence that it had 
received such benefits, in the absence 
of testimony to the contrary. Ft. 
Worth, etc., R. Co. v. Sellers, (Tex. 
Civ. A.) 242 SW 275. 

{d] “Outstanding debts and claims 
against . . » [the] receivership,” 
assumed by a newly organized com- 
pany to whom the court ordered all 
the property of an old company to be 
turned over upon discharge of the 
receiver, was held not to include a 
judgment against the old company 
which was never presented to, or al- 
lowed by, the receiver, and which 
never became a debt or claim against 
the receivership. Ferguson v. Toledo, 
ete... R. Co. 78d ADD Div, 3525.85 ENIS 
283 [aff 183 N. Y. 557 mem, 76 NE 1095 


mem]. 
52. LeBrun v. Boston, ete., R. Co., 
82-7 Nae. 11705) 13 A 440 Chicago; 


ete, Ra Coxiv.«Shahan,, 109 7OkIeatba, 


234 P 751; Baccaratt vy. Beaumont, 
ete; (Re Co. 2(Tex.. Civ. AD) nase SIs 
854; Et. Worth, etc., R. Co. v. Burle- 


son, (Tex. Civ. A.) 214 SW 617; Best, 
etc., Cigar Co. v. William Reese Co., 
(Tex. Civ. A.) 210 SW 317; Beaumont, 
ete., .R. Co. v. Milby, (Tex: Civ. A.) 
204 SW 444; St. Louis, ete., R. Co. v. 
Webber, (Civ. A.) 202 SW 519 [writ 
of error. den 109. Tex.. 383, 210) SW 
677]; Ft. Worth, ete., R. Co. v. Zidell, 
(Tex. Civ. A.) 202 SW 351; Kansas 
City, ete: R.. Co: -v. Russelly (Dex. Civ. 
A.) 184 SW 299; Missouri, ete., R. Co. 
Hog os CeMexnCivay AUS sy xcsva 

[a] “Obligation” includes cause of 
action by employee for injuries from 
negligence where used in a court 
order returning property to the com- 
pany with all receiver’s obligations. 
St. Louis, etc., R. Co. v. Webber, (Civ. 
A.) 202 SW 519 [writ of error den 109 
Tex. 383, 210 SW 677]. 

[b] Special classifications enumer- 
ating liabilities assumed are subordi- 
nate to, and embraced within, the 
general requirements of a decree end- 
ing a receivership and providing for 
the railroad’s assumption of all of the 
receiver’s obligations and liabilities. 
LeBrun v. Boston, etc., R. Co., 82 N. 
H. 170, 131 A 441. 

53. U. S.—Texas, ete, R. Co. v. 
Manton, 164 U.S. 636, 17 SCt 216, 41 L. 
ed. 580 [aff 60 Fed. 979, 9 CCA 300]; 
Mexas, -6te..7 Re Co. ve Bloom, 60), Med: 
97.9, 9 CCA. 300) Fafi 164 US? 636, 7 
SCt 216, 41 L. ed. 580]. 

Iowa.—Anderson v. Chicago, etce., 
Rin Coy, 189 Wowaeli3s9,: Wb INWi 5838: 

Miss.—Mobile, etc., R. Co. v. Davis, 
62 Miss. 271. 

Mo.—Stuart v. Dickinson, 290 Mo. 
516, 235 SW 446. 

Oh.—Stewart vy. Baltimore, etc., 
Co,,, IL OhSG&ecP 232) 93 OhNEe179: 


R. 
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vened,°** and the court in such eases has no power 
to make any order upon returning the property lim- 


iting the liability of the company 


lished by intervention in the suit in which the receiv- 
er was appointed,®® or presented to, and approved 
by, the court making such order,°® or limiting the 
time within which such claims must be established,°* 
or to make any decree in a proceeding to which claim- 
ant was not a party which would deprive him of the 
right to seek his remedy in any court of competent 
jurisdiction,®* and within the time prescribed by 
The company is not liable in any case upon 
any cause of action which could not have been en- 
forced against the receiver had he remained in pos- 


law.°? 


session.®° 


[§ 869] c. Where Property Returned as Result of 


Okl1.—Chicago, ete., R. Co. v. Sha- 
han, 109 Okl. 151, 234 P 751. 

Tex.—Texas, etc., R. Co. v. Donovan, 
86° Tex. 378,25 SW 103 /Texas; ‘ete:; 
R. Co. v. Bloom, 85 Tex. 279, 20 SW 


133; Texas, etc., R. Co. v. Comstock, 
83 Tex. 537, 18 SW 946; Texas, etc., 
R. Co. v. Brick, 83 Tex. 526, 18 SW 


947, 29 AmSR 675; Texas, etc., R. Co. 
v. Bailey, 83 Tex. 19,18 SW 481; Texas 
Pac. R. Co. v. White, 82 Tex. 543, 18 
SW 478; Boggs v. Brown, 82 Tex. 41, 
LTS Wi SsOPeltexass Cte MAR. Co: lye 
Geiger, 79 Tex. 138, 15 SW 214; Texas 
Pac. R. Co. v. Johnson, 76° Tex. 421, 
13 SW 463, 18 AmSR 60; Baccaratt v. 
Beaumont, ete., R. Co., (Civ. A.) 285 


SW 854; Ft. Worth, etc. R. Co. v. 
Sellers, (Civ. A.) 242 SW 275; Ft. 
Worth, etc., R. Co. v. Burleson, (Civ. 


A.) 214 SW 617; Best, etc., Cigar Co. 
v. William Reese Co., (Civ. A.) 210 
SW 317; Beaumont, etc., R. Co. v. 
Milby, (Civ. A.) 204 SW 444; Ft. 
Worth, etc., R. Co. v. Zidell, (Civ. A.) 
202 SW 351; International, etc., R. Co. 
v. Perkins, (Civ. A.) 185 SW 657; Kan- 
sas City, etc., R. Co. v. Russell, (Civ. 
A.) 184 SW 299; Texas, etc., R. Co. v. 
Gaal, 14 Tex. Civ. A. 459, 37 SW 462; 
Missouri, etc., R. Co. v. Lacy, 13 Tex. 
Civ Al391)°85°.SiW505;, Garrison) iv. 
Texas; etc., R..Co., .10 Tex. Civ.;A..136, 
30 SW 725; Brown v. Rosedale St. R. 
Co.. (A.) 15 SW 120. 

[a] Reason for rule.—(1) This 
conclusion is reached from the equi- 
table principle that the company has 
received the benefit of a fund which 
was primarily liable for the dam- 
ages for injuries occasioned by the 
acts of the receiver (Texas, etc., R. 
Co. v. Huffman, 83 Tex. 286, 18 SW 
741; Texas Pac. R. Co. v. Johnson, 76 
Tex. 421, 13 SW 463, 18 AmSR 60), 
(2) and that a claimant against the 
receiver has an equitable right to fol- 
low the earnings which constituted 
a fund for the satisfaction of his 
claim (Stuart v. Dickinson, 290 Mo. 
516, 235 SW 446), (3) and is an illu- 
stration of the principle of the Roman 
law known as universitas juris, or 
universal succession (Stewart v. Bal- 
timore, etc., R. Co., 11 OhS&CP 232, & 
OhNP 179). 

{[b] Extent of liability.—The com- 
pany is liable only to the extent of 
the net earnings diverted by the re- 
ceiver to the betterment of the road, 
or turned over to the company. 
Texas, etc., R. Co. v. Bailey, 83 Tex. 
19, 18 SW 481; International, etc., R. 
Co. v. Perkins, (Tex. Civ. A.) 185 SW 
657. 

{c] Damages for injury to em- 
ployee are part of receiver’s expenses 
incurred in operating, payable out 
of current earnings of the railroad, 
which earnings, if diverted by the re- 
ceiver, and placed in permanent im- 
provements, or turned over to the 
railroad without sale, make it liable 
to the extent of the earnings diverted 
or turned over. Chicago, ete., R. Co. 
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to elaims estab- 


collusive.®® 


[§ 870] d. Actions—(1) In General. 
return of its property without sale imposes a liabil- 
ity on the company,®® the claim need not be adjusted 


[§§ 868-870 


In accordance with the general rule appli- 
cable to the liability of a purchaser of a railroad at 
a judicial sale,°? where the company purchases at 
a receiver’s sale, and pays for, property which it 
formerly owned, 
money on hand-and current assets, it will not be la- 
ble for a claim against the receiver growing out of 
his operation of the road,°? where such lability 
was not assumed by it as a condition of the pur- 
chase,°* or where the sale is not shown to have been 


although the purchase may include 


Where the 


in the court appointing the receiver, but an action 


(v. Lopez, (Tex. Civ. A.) 209 SW 192. 

{d] Judgment against receiver.— 
The company will be liable for a judg- 
ment rendered against the receiver 
on a claim arising out of his opera- 
tion of the road, where its property 
has been returned to it with better- 
ments made out of earnings of the 
road while in the hands of the re- 
ceiver. Texas Pac. R. Co. v. Griffin, 
76 Tex. 441, 13 SW 471. 

[e] Issuance of new stock by com- 
pany after discharge of receiver and 
the return of its property to it does 
not change the entity of the corpora- 
tion so as to make it an innocent pur- 
chaser entitled to defeat a claim for 
injuries for which the receiver was 
primarily liable where the receiver 
invested funds received from the op- 
eration of the road in betterments. 
Anderson v. Chicago, ete., R. Co., 189 
Iowa 739, 175 NW 583. 

{f] Rejection of claim by federal 
court.—Where a receiver has been dis- 
charged and the property returned to 
the company with betterments, it is 
liable on a judgment recovered 
against the receiver in a state court, 
although the federal court which ap- 
pointed the receiver rejected the claim 


on intervention. Garrison v. Texas, 
ete, “R37Coy 10 "Dex! Civ. VAS (136.930 
SW 725. 


Evidence as to receipt of better- 
ment: 
Admissibility see intra § 875. 
Presumptions see infra § 874. 
Weight and sufficiency see 

875. 

54. Mobile, 
62 Miss. 271. 

55. Chicago, etc., R. Co. v. Shahan, 
109 .Okl. 151, 234° P7513 Texas; etc., 
R. Co. v. Bailey, 83 Tex. 19, 18 SW 


infra § 


ete., R. Co. v. Davis, 


AST: IPexase "6G, che ©On Va Va ubs, 
(Tex.)' 18"SW:i3127 3 Texas Pac. RR. Cos 
v. Griffin, 76 Tex. 441, 13 SW 471; 


Texas Pac. R. Co. v. Johnson, 76 Tex. 
421, 183 SW 463, 18 AmSR 60; Texas, 
ete.) Re Con Vv. (Boyd, 6. Bex Civ. -As 
205, 24 SW 1086; Kretz v. Texas, etc., 
Ri Corn (Cex. Ay LASS LOG. 

[a] Where, under court order, all 
claims were assumed by company 
upon discharge of the receiver and 
the return of the property to the com- 
pany, and the property expressly 
charged therewith, a plaintiff will not 
be estopped to assert his claim be- 
cause he did not assert his claim by 
intervention in the receiver’s suit, 
coupled with two months’ delay there- 
after, during which period the com- 
pany spent a relatively small amount 
in the betterment of the property. 
Kansas City, etc., R. Co. v. Latham, 
(Tex. Civ. A.) 182 SW 717. 

66. ) Ball’ vy. Chicazo, tetc., J: 1Co:, 
190 Iowa 977, 181 NW 469; Stuart v. 
Dickinson, 290 Mo. 516, 235 SW 446; 
Stewart v. Baltimore, ete., R. Co., 11 
OhS&CP 232, 8 OhNP 179. 

57. Talbert v. Chicago, etc., R. Co., 
314 Mo. 352, 284 SW 499; Stuart v. 


may be brought in another court having jurisdic- 


Dickinson, 290 Mo. 516, 235 SW 446; 
LeBrun v. Boston, etc., R. Co., 82 N. 
H. 170, 181 A 441; Texas, etc., R. Co. 
v. Watts, (Tex.), 18 SW 312; Texas 
Pac. R. Co. v. Johnson, 76 Tex. 421, 
13 SW 468, 18 AmSR 60; Kretz v. Tex- 
as, etc., R. Co., (Tex. A:) 14 SW 1067. 

[a] Rule. applies also in case of 
statutory liability.—Missouri, etc., R. 


Co. ve Chilton, 7" Nex. CivayA.loow ade 


SW 272. 

[b] Order barring claims unless 
presented within time limited limits 
claimants in proceedings against the 
receiver, and not as against the com- 
pany where the fair intendment of 
the order is that the railroad was to 
stand in the place of the receiver as to 
all his liabilities, and those who wish 
to proceed against the receiver must 
do so within the time limited, or look 
thereafter to the receiver. J. L. Price 
Brokerage Co. v. Chicago, etc., R. Co., 
207 Mo. A. 8, 230 SW 374; LeBrun v. 
Boston, ‘ete., R..Co.,. 82°N. H.170,131 
A 441. 

[c] Where order required all per- 
sons to present and file their claims 
not later than certain date, or other- 
wise they would be barred, although 
notice thereof was served upon plain- 
tiff’s attorney, and plaintiff failed to 
file his claim, and afterward the com- 
pany was reorganized and by a decree 
of court approving the reorganiza- 
tion acquired the property and assets 
in the hands of a receiver which were 
subject to the order of the court in 


the receivership proceedings, it was ~ 


held that the decree purporting to 
absolve the company. from liability 
for claims not proved within the time 
limited in the order was a nullity. 
Talbert v. Chicago, ete., R. Co., 314 
Mo. 352, 284 SW 499. 

Effect of failure to present claim to 
receiver within time limited see Re- 
ceivers [34 Cyc 342]. 

58. Stewart v. Baltimore, etc., R. 
Co;, ll Ons&eP= 232, 3 VOHNPS LT 9: 
Texas, etc.,-R. Co. v. Watts, (Tex.) 18 
SW 312; Texas Pac. R. Co. v. John- 
ere 76 Tex. 421, 13 SW 463, 18 AmSR 


59. Texas Pac. R. Co. v. Griffin, 76 
Tex. 441, 13 SW 471. 

60. Texas, etc., R. Co. v. Collins, 
84 Tex. 121, 19 SW 865; Brown v. 
Record). (Tex. :Ciy, As) maousiwe 704s 
Texas, ‘etc., R. Co.’ v. Bledsoe,.2 Tex. 
Civ. A. 88, 20 SW 1135. 

61. Foreclosure sale of railroad to 
satisfy lien or mortgage see supra § 
753 et ‘seq. 


ieee See supra § 798, and infra § 
63. Hicks v. International, ete., R. 


Co., 62 Tex. 38; International, etc., R. 
Co. v. Perkins, (Tex. Civ. A.) 185 SW 
International, 


657. 

64. EC Onan 
Perkins, supra. 

65. Hicks v. International, etc., R. 
Co., 62 Tex. 38. 

66. See supra § 868. 


CLG, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion.®? Plaintiff may sue at law and recover a per- 
sonal judgment against the company,*® and the court 
has no right to require that the claim shall be estab- 
lished by intervention in the original suit.°°® 
Receiver is not necessary party in such an action 
against the company after the receivership has been 
terminated and the receiver discharged.’ 
[§ 871] (2) Petition—(a) Charging Liability of 
Company. In an action against the company after 
the discharge of a receiver on a claim arising during 
the receivership, the general rule is that the petition 
must allege facts showing a liability on the part of 
the company,’+ such as that it had assumed liability 
for obligations of the receiver as a condition of the 
return of its road to it,’? or that liability therefor 
was imposed by the order or decree directing return 
of the property,** or that the receiver invested earn- 
ings in betterments or improvements.** However, 
where it is provided by statute without qualification 
that the company, upon the return of its property 
without sale, shall) be lable for all claims against 
the receiver,’® it is sufficient merely to allege the 
return of the road.to the company without sale;** 
but the discharge of the receiver should be alleged,** 
and, under the Texas statute at least, the petition 
should show that the receivership was not a federal 
one.*® 
[§ 872] (b)* Charging Liability of Purchaser from 
Receiver. Where it is attempted to hold a purchas- 
er at a receiver’s sale liable for causes of action aris- 
ing during the receivership on the ground that by 
the terms of sale the purchaser assumed such la- 
bilities, the terms of sale must be specifically set 
forth;7® and where it is attempted to hold a pur- 
chaser liable for an injury received while the road 
remained in the hands of the receiver after the sale 
and before the delivery, to the extent of betterments 
made by the receiver during that period, the peti- 
tion must allege that the improvements were made 
and paid for out of earnings accruing after the sale.*° 
[§ 873] (3) Plea or Answer. Where the company 


67. Texas, etc., R. Co. v. Manton, 
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sas City, etc., R. Co. v. Russell, (Tex. 
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relies upon the defense that the claims against it for 
the acts of a receiver are in excess of the value of 
the betterments made by him, it should be specially 
pleaded.§# 

[§ 874] (4) Evidence—(a) Burden of Proof. 
Where the cause of action arose during the receiver- 
ship, the burden is upon plaintiff to show the ap- 
pointment and discharge of the receiver and that 
the road was returned to defendant without sale,’? 
and with permanent improvements made by the re- 
ceiver from’ earnings accruing during the receiver- 
ship,** or that liability for such acts was imposed by 
the order of the court turning back’ the railroad,®* or 
was assumed by defendant when it took back the 
properties ;°> but where plaintiff shows that better- 
ments were made by the receiver, the presumption 
then is that they were made out of net earnings of 
the road, and the burden is upon defendant to show 
the contrary.®6 

[§ 875] (b) Admissibility, Weight, and Sufficien- 
cy. General rules relating to the competency, rel- 
evancy, and materiality of evidence, and its weight 
and sufficiency®? in other civil actions apply.’ 

[§ 876] (5) Trial, Verdict, and Judgment.*® A 
special verdict in an action against the company on 
a cause of action arising during receivership must 
find upon every issue necessary to establish the lia- 
bility on the part of the company.®® Where the ac- 
tion is brought against both the receiver and the 
company, judgment may be entered against the com- 
pany alone,® but in the absence of statute a judg- 
ment cannot be entered against a receiver after his 
discharge which will bind either the property or the 
railroad company.®? 

In action against foreclosure purchaser of the road 
of an insolvent railroad for an injury received while 
the road was operated by the company, it was held 
that, the receiver being a party to the action and 
having funds in his hands belonging to the insol- 
vent company, the judgment should be against the 
purchaser for the full amount of the claim subject 


83 Tex. 286, 18 SW 741; Texas, etce., 


164 U. S. 636, 17 SCt 216, 41 L. ed. 580 
[aff 60 Fed. 979, 9 CCA 300]; Texas, 
etc., R. Co. v: Johnson, 151 U. S. 81, 
14 SCt-250% 38 “Lied. 81;) Stuart wv. 
Dickinson, 290 Mo. 516, 235 SW 446; 
Texas, etc., R. Co. v. Geiger, 79 Tex. 
13, 15 SW. 214. 

68. See cases supra note 67. 

69., Texas, etc., R. Co. v. Bailey, 83 
Tex. 19, 18 SW .481;. Texas, etc., R. 
Co. v. Griffin, 76 Tex. 441, 13 SW 471; 
Texas, etc., R. Co. v. Johnson, 76 Tex. 
421, 13 SW 463, 18 AmSR 60. See also 
supra § 868. 

70. Stuart v. Dickinson, 290 Mo. 
516, 235 SW 446; Kansas City, etc., 
R. Co. v. Latham, (Tex. Civ. A.) 182 
SW 717; San Antonio, etc., R, Co.-v. 
Barnett, (Tex. Civ. A.) 44 SW 20. 
See Howe v. Harper, 127 N. C. 356, 
37 SE 505 (recognizing rule). 

71. Texas, etc., R. Co. v. Adams, 
78 Tex. 372, 14 SW 666, 22 AmSR 56; 
Ft. Worth, etc., R. Co. v. Wilhite, 
(Tex. Civ. A.) 210 SW 765; Chicago, 
etc., R. Co. v. Lopez, (Tex. Civ. A.) 
209 SW 192; Ft. Worth, etc., R. Co. 
v. Zidell, (Tex. Civ. A.) 202 SW 351; 
Howe v. St. Clair, 8 Tex. Civ. A. 101, 
27 SW 800. 

72.\ Texas, ete., R. Co. v. Umber- 
son, (Tex. Civ. A.) 288 SW 251; Bac- 
caratt v. Beaumont, etc., R. Co., (Tex. 
Civ. A.) 285 SW 854; International, 
etc., R. Co. v. Perkins, (Tex. Civ. A.) 
185 SW 657. 

73. Baccaratt v. Beaumont, etc., R. 
Co., (Tex. Civ. A.) 285 SW 854; Kan- 


Civ. A.) 184 SW 299. 

74. Texas, etc., R. Co. v. Adams, 78 
Tex. 372, 14 SW 666, 22 AmSR 56; 
Dayhoff v. International, ete., R. Co., 
(Tex. Civ. A:).26 SW 517. 

75. See statutory provisions. 

76. International, ete., R. Co. v. 
Cook, 16 Tex. Civ. A. 386, 41 SW 665; 
Yoakum v. Kroeger, (Tex. Civ. A.) 27 
SW 953. 

77. Howe v. St. Clair, 8 Tex. Civ. 
A. 101, 27 S 800. 


78. Hovey v. Weaver, (Tex. Civ. 
A.) 175 SW 1089. 
79. Houston, etc., R. Co. v. Norris, 


(Tex. Civ. A.) 41 SW 708. 

80. Crawford v. Houston, etc., R. 
Co,, 89,Tex, 89, 33 SW 534; "Ray iv. 
Dillingham, (Tex. Civ. A.) 41 SW 
188; Holman v. Galveston, etc., R. Co., 
14 Tex. Civ. A. 409, 37 SW 464. 

Sli). Dexas; ete. BR... Co._ ve. Bailey; 
83 Tex. 19, 18 SW 481. DEEN 

92. Texas, etc, R. Co. v. Umber- 
son, (Tex. Civ. A.) 288 SW 251. 

[a] Proof of appointment and dis- 
charge of receivers and return of the 
railroad property is not dispensed 
with by the filing of a plea in abate- 
ment by receivers joined as defend- 
ants in an action for injury done dur- 
ing operation of the road by the re- 
ceivers, aS the receivers are not 
agents of the owners, and therefore 
any pleading by them could not be 
taken as an admission by the railroad. 
Texas, etc., R. Co. v. Umberson, (Tex. 
Civ. A.) 288 SW 251. ‘ 

83. Texas, etc., R. Co. v. Huffman, 


R. Co. v. Adams, 78 Tex. 372, 14 SW 
666, 22 AmSR 56; Texas, ete., R. Co. 
v. Umberson, (Tex. Civ. A.) 288 SW 
251; Baccaratt v. Beaumont, etc., R. 
Co., (Tex. Civ. A.) 285 SW 854; Best, 
etc., Cigar Co. v. William Reese Co., 
(Tex. Civ. A.) 210 SW 317; Dayhoff 
v. International, ete., R. Co., (Tex. Civ. 
A.) 26 SW 517. 

84. Baccaratt v. Beaumont, etc., R. 
Co., (Tex. Civ. A.) 285 SW 854. 

85. Texas, etc., R. Co. v. Umber- 
son, (Tex. Civ. A.) 288 SW 251; Bac- 
caratt v. Beaumont, ete., R. Co., (Tex. 
Civ. A.) 285 SW 854. 

86. Missouri, etc., R. Go. v. Chil- 
ton, (> ‘Dex: Civ. TAG? LS 39°27 3S Wwureiae- 
Texas, ete); Ri Co. v. Barnhart, 5 Tex. 
Civ. A. 601, 23 SW 801, 24 SW 381. 


de See generally Evidence 22 C. J. 
royal 

88. See cases infra this note. 

[a] Evidence held sufficient to 


show (1) betterments made by the re- 
ceiver out of the earnings of the road 
(St. Louis, ete., R. Co. v. Broughton, 
(Tex. Civ. A.) 212 SW 664; Chicago, 
ete.) uu COW Var lopez: “(Tex Civa cAS) 
209 SW 192), (2) at least prima facie 
(Chicago, etc., R. Co. v. Lopez, supra). 

89. Special verdict generally see 
Trial [38 Cyc 1907]. 

90. Texas, etc., R. Co. v. Watson, 
13 Tex. Civ. A. 555, 36 SW 290. 


91. Bonner v. Blum, (Tex. Civ. A.) | 
25 SW 60. 
92. Texas, etc., R. Co. v. Watson, 


(Tex. Civ. A.) 24 SW 952. 
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to be credited with the sum which the receiver may 
pay.°2% 

[§ 877] G. Foreign and Ancillary Receivers®’—1. 
Appointment and Authority—a. Of Foreign Receiv- 
er. Applying rules elsewhere stated,®* a court can- 
not extend its jurisdiction by the appointment of a 
receiver,®> and the authority of a receiver as such 
is limited by the territorial jurisdiction of the court 
appointing him,®*® and any recognition accorded him 
beyond such limits rests entirely upon comity ;°* but 
through comity the authority of a receiver appoint- 
ed in one jurisdiction will be recognized in many 
ways by the courts of other jurisdictions,?* and gen- 
erally, whenever to do so would not be contrary to 
the laws or public policy of the latter jurisdictions, 
or prejudicial to the rights of their citizens;°® but 
such courts will not accord to a foreign receiver 
rights or powers to which he would not be entitled 
in the jurisdiction of his appointment.? 

[§ 878] b. Ancillary Receiver. Where a railroad 
extending through different states or jurisdictions is 
placed in the hands of a receiver, it is ordinarily 
highly desirable that it should be operated under a 
single management;” and while it has been held 
that’ in such cases a court of one jurisdiction may 
appoint a receiver for the entire line if it has juris- 
diction of the person of the corporation, and may 
compel the company to execute assignments of prop- 
erty situated in other jurisdictions to the receiver,® 
the usual practice is to institute ancillary proceed- 
ings in the jurisdictions other than that in which the 


92144. Howe v. Harper, 127 N. C. 
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system and create conflicts between 
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‘ 


receiver was first appointed,* the courts of such ju- 
risdictions, both through comity and to secure a har- 
monious and more profitable management appoint- 
ing the same person as receiver.® The court of ini- 
tial proceeding and by which the receiver was first 
appointed is the court of primary jurisdiction,® and 
should direct and control the receiver in regard to 
the operation and management of the property as 
a whole,‘ and through comity the courts of ancillary 
jurisdiction should recognize and assist in carrying 
out its orders and directions.’ This rule does not 
involve a refusal of jurisdiction or surrender of ju- 
dicial independence on the part of the courts’ of an- 
cillary appointment; but on the contrary the courts 
of one jurisdiction cannot, and should not if they 
had such power, delegate or surrender to the courts 
of another jurisdiction the powers which the laws 
of their own states and justice to their own citizens 
require that they should retain and exercise.1° The 
courts of ancillary appointment still have power 
with regard to the portion of the road or property 
within their territorial jurisdictions to make such 
independent orders affecting the operation of that 
part of the road as the interests of the property may 
require or the nature of the proceedings in both 
courts justify'! to hear and determine claims'? and 
to pass upon questions of rights of property in their 
jurisdictions;*® and, where they may properly af- 
ford relief, will not require their citizens to go into 
the courts of other jurisdictions for the enforcement 
of their rights;** and comity requires that such acts 


Co. v. Philadelphia, ete., R. Co., 69 


356, 37 SE 505 (under Code § 1255). 


93. Generally see Receivers [34 
Cye 484]. 

94. See Receivers [34 Cyc 484]. 

95. Atkins v. Wabash, etce., R. Co., 


29 Fed. 161. 

96. Dillon v. Oregon, etc., R. Co., 
66 Fed. 622;. Atkins v. Wabash, etc., 
R. Co., 29 Fed. 161. 

97. Bagby v. Atlantic, etc., R. Co., 
86 Pa. 291. 

98. Dillon v. Oregon, etc., R. Co., 
66 Fed. 622; Guaranty Trust, ‘ 
Co. v. Philadelphia, etce., R. Co., 69 
Gonn. 709; 38 YAS "7925 38 WURAS 7804); 
Robertson v. Staed, 135 Mo. 135, 36 
SW 610, 58 AmSR 569, 33 LRA 203. 

99. Robertson v. Staed, supra. 

1. | Bagby v. Atlantic, ‘etc., “R. Co, 
86) Pa, 291° 

2. Dillon v. Oregon, etc., R. Co., 66 
Red. 6223. New. York) etc., RR. Co. -v. 
New York, etc., R. Co., 58 Fed. 268; 
Port Royal, etc., R. Co. v.' King, 93 
Ga. 63, 19 SE 809, 24 LRA 730. 

3. Wilmer v. Atlanta, etc., R..Co., 
30 FE. Cas. No. 17,775, 2 Woods 409. 

4 Central Trust Co. v. Wabash, 
ete., R. Co., 29 Fed. 618. See also Re- 
ceivers [34 Cyc 499]. 

[a] Federal district courts have 
frequently exercised jurisdiction (1) 
where the only purpose of the bill 
was an ancillary receivership (Platt 
v. Philadelphia, etce., R. Co., 54 Fed. 
569), (2) although in some districts 
it ‘has been held that the court can- 
not take jurisdiction of such a bill 
(Mercantile Trust Co. v, Kanawha, 
etc., R. Co., 39 Fed. 337). 

5. Dillon v. Oregon, etc., R. Co., 66 
Wed. 62235 UNe ws ork, -eterw Rae O; av. 
New York, etc., R. Co., 58 Fed. 268; 
Central. Trust Co. v. Wabash R. Co., 
99 Fed. 618; Port Royal, ete., R. Co. 
vy. King, 938 Ga. 63, 19 SE 809, 24 LRA 
730. 

[a] Appointment of different per- 
son might be justified under some cir- 
cumstances, but as such appoint- 
ments tend to break up the road or 


the different courts in the adminis- 
tration of the same property, they 
should not be made unless strong 
reasons therefor are presented. New 
York, ete,, “R. .Co..v., New. York, (etc., 
R. Co., 58 Fed. 268. 

[b] Removal of ancillary receiver. 
—(1) Where the same receiver has 
been appointed by the courts of dif- 
ferent jurisdictions, the court of an- 
cillary jurisdiction ‘thas the power to 
remove such receiver as to the prop- 
erty within its jurisdiction and ap- 
point a different person (Central 
Trust Co. v. Wabash, ete., R. Co., 29 
Fed. 618), (2) but the practice has 
been condemned as being in disregard 
of the comity which should exist be- 
tween the different courts, it being 
held that an application for removal 
should be addressed to the court of 
primary jurisdiction (Chattanooga, 
etc. eR. Co. v.sbelton, 69 Hed. 32735). 

6. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 72 Fed. 26 [overr 69 
Fed. 871]; Dillon v. Oregon, etc., R. 
Co., 66 Fed. 622. 

[a] Proceedings should be insti- 
tuted in jurisdiction where principal 
offices of road are located and where 
there is some material part of its 
road, but where the only property 
controlled by the road in the district 
in which the receiver was first ap- 
pointed _.consisted of a leased line 
which was surrendered to its owners 
within a few months after the ap- 
pointment, and the court of such dis- 
trict was recognized for over two 
years by all parties and the courts of 
different districts traversed by the 
road as the court of primary jurisdic- 
tion, such courts having appointed 
the same person as receiver, it was 
held that these courts should continue 
to recognize the original appointing 
court as the court of primary juris- 
diction. Farmers’ L. & T. Ome 

72 Fed. 26 


Northern Pac. R. Co., 
foverr 69 Fed. 871]. 

7. Dillon v. Oregon, etc., R. Co., 66 
Fed. 622; Ames v. Union Pac. R. Co., 
60 Fed. 966; Guarantee Trust, etc., 


Conn. 709, 38 A 792, 38 LRA 804; Tay- 
lor v. Atlantic, ete., R. €o., 57 HowPr 
CONE YS) 9? 

8. See cases supra note 7. 

[a] Rule not based upon comity 
alone.—It is a rule of utility resting 
upon sound public policy. Any other 
rule would tend to break up a road or 
system of roads into as many differ- 
ent lines as there were courts having 
jurisdiction over the different: por- 
tions and to create confusion and con- 
flict of authority and financial loss in 
its operation. Dillon v. Oregon, etce., 
R. Co., 66 Fed. 622. 

[b] Absolute uniformity is not al- 
ways possible in the different juris- 
dictions, since the rights of all par- 
ties must be governed by the statutes 
and course of decision and procedure 
in each respectively, and as to mere 
matters of procedure, such as for the 
allowance and payment of claims, a 
lack of uniformity in the orders of 
the different courts is not material. 
Central Trust Co. v. Texas, ete., 
Co,, 22 Fed. 135. 

9. Dillon v. Oregon, etc., R. Co., 66 
Fed. 622. 

10. Phinizy v. Augusta, etc., R. Co., 
56 Fed. 273; Taylor v. Atlantic, ete., 
Rey COs LEO Weer (NS Bye. it Os 

[a] Where receiver is appointed 
by court of primary jurisdiction at 
suit of stockholders, upon proceedings 
instituted in another jurisdiction by 
creditors who seek protection of their 
interests aS superior to those of 
stockholders, a new receiver who can 
represent all interests should be ap- 
pointed by the latter court. Phinizy 
v. Augusta, etc., R. Co., 56 Fed. 273. 

ily, Guarantee WErust,)) etc. 1Coumuve 
Philadelphia, etc., R. Co., 69 Conn. 
709, 88 A 792, 38 LRA 804, 


12. Ames v. Union Pac. R. Co., 60 
Fed. 966. / 

138. Chattanooga, ete, R. Co. v. 
Felton, 69 Fed. 273. 

14. Chattanooga, etc., R. Co. v. 
Felton, supra; Ames vy. Union Pac. 


R. Co., 60 Fed. 966. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and orders should be respected by the court of pri- 
mary jurisdiction.t® Where all the accounts are 
being filed and settled and disbursements made un- 
der the direction of the court of primary jurisdic- 
tion, that court is the proper forum in which to ap- 
ply for the payment of claims,!® unless the court of 
ancillary jurisdiction may administer and is inde- 
pendently administering the property in its juris- 
diction,’? in which event the claims should be pre- 
sented there.® 

Appointments may be merely concurrent where 
the same person is appointed receiver by different 
courts, without one being primary and the other an- 
cillary, jurisdiction and control being alike invoked 
and conceded by each of the tribunals, and each 
being competent. to enforce the observance of obl- 
gations arising under its sanction.*® 

[§ 879] 2. Actions against. In accordance with 
the general rule,?° in the absence of a statutory pro- 
vision to the contrary,?! the receiver is not answer- 
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able in a suit in any court other than in the one ap- 
pointing him,?? and may not be sued in another ju- 
risdiction?* without leave of such court.7* | 

Attachment against foreign receiver will be va- 
cated, as it would take the very property being ad. 
ministered by another court.?° 

In garnishment proceedings, the fact that a re- 
ceiver is a nonresident is immaterial where he is op- 
erating a road within the jurisdiction of the court 
issuing the garnishee process and where the sum 
due to the judgment debtor is payable,?° unless the 
effect of the judgment would be to disturb the pos- 
session of the property or some specific fund placed 
in the hands of the receiver by the appointing court, 
and where such property or fund was claimed by 
different creditors and claimants,?’ or where the re- 
ceiver was appointed, not to continue the business, 
but merely to sell the property and apply the pro- 
ceeds under order of the court.?® 


XIV. OPERATION AND REGULATION THEREOF IN GENERAL?® 
[By Douauas Roprnson GRay | 


[§ 880] A. Duty To Operate and Furnish Facili- 
ties*°—1. In General.*+ It is hornbook law that a 
railroad retaining its franchise?? must operate its 
lines,®® so as adequately to meet all reasonable pub- 


lie requirements,?# in the manner and for the pur- 


_ poses contemplated by its charter,*?®> and impartial- 


ly without discrimination for or against persons de- 
manding similar seryices.** The duty of operation 


W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 121 SE 924. 

Eng.—Rex v. Severn, ete., R. Co., 2 
B. & Ald. 646, 106 Reprint 501. 


15.) Ames v. Union” Pach) Ret Cor, DNS Siem ae 
supra; Guarantee Trust, etc., Co. v. 
Philadelphia, etc., R. Co., 69 Conn. Pi ain tetn and repair see supra § 
709, 38 A 792, 38 LRA 804. ; 308. ; 
16. Clyde v. Richmond, etc., R. Co., Operate ferry see Ferries § 52. 
56 Fed. 539; Jennings v. Bwselaaia: Regulation see infra §§ 886-901. 
etc., R. Co., 23 Fed. 569. 31. Respect to particular matters 
17. Equitable Trust Co. v. Wabash | See infra §§ 902-1065. ‘ 
R. Co., 244 Fed. 66, 156 CCA 494. {actos mEERE to abandon see infra §§ 
hoe a oe (GEES Sco oot 33. U. S.—State v. Old Colony 
2 Trust Co., 215 Fed. 307, 131 CCA 581, 


19. Matter of U. S. Rolling Stock 
Co.; 55 HowPr (N. Y.) 286, 57 HowPr 
16 


20. 


See Receivers [34 Cyc 411 et 
SeGai. 
21. See statutory provisions. 


22. De Graffenried v. Brunswick, 
ete, Rs Co,40 Ga. 22° Anderson vi. 
Buffalo, etc., R. Co., 2 Pa. Co. 402. 

23. Barton v. Barbour, 104 U. S. 
126, 26 L.-ed. 672 

24. Carrey v. Spencer, 36 NYS 886. 

25. Killmer v. Hobart, 8 AbbNCas 
(N. Y.) 426, 58 HowPr 452. 

26. Phelan v. Ganebin, 5 Colo. 14 
(holding further that it is not neces- 
sary to obtain leave of the court ap- 
pointing the receiver in a different 
state before instituting such proceed- 


ings). 
27. Phelan v. Ganebin, supra. 
28. Phelan v. Ganebin, supra. 
29. Cross references: 


Commerce regulations see Commerce 
§§ 22-24, 41, 42, 48-57, 90-102, 112— 
120, 176-206. 

Eminent domain see Eminent Domain 
§§ 46-53. 

Employees see Master and’ Servant §§ 
41-51, 386, 393-395, 495-521, 774- 
797; and generally passim § 886 et 
seq. 

Explosives, transportation of see Hx- 
plosives § 25. 

Failure to operate as ground of for- 
feiture see supra § 5 

False Pee Le see False Im- 
prisonment §§ 82-89. 

Receiver, operation by see supra 8$ 
830-879. 

Weeds and other noxious plants see 
Agriculture §§ 48-54. 

_30. Cross references: 

Duties: 

As common carrier see Carriers 10 
Cred. Dele 
Of consolidated company see supra 


§§ 570, 571 


LRA1915A 549; Farmers’ L. & T. Co. 
v. Henning, 8 F. Cas. No. 4,666. 

Colo.»—Colorado,  ete., Ea Co 
Bate R. Commn,, 54 Colo. 64, 129 Pp 
06 


Conn.—Gates v. Boston, etec., Air- 
line RR, CO ns bes CONM)so85 Go Aly Oo 
[writ of error dism 122 U.S. 646 mem, 
30 L. ed. 1249 mem]. 

Fla.—State v. Atlantic Coast Line 
R..Co., 53 Fla. 650, 44. .S 213, 13 LRA 
NS 320, 12 AnnCas 359. 

Ga.—Hearn vy. Central of Georgia R. 
Co., 22 Ga. A. 1, 95 SE 368. 

Ill.—Chicago, ete., R. Co. v. Suffern, 
129 Tl. 274,21 NE 824; 

Iowa.—Continental, etc., Trust, etc., 
Bank v. Muscatine, ete., R. Co., 202 
Iowa 579, 210 NW 787, 50 ALR 139. 

Me.—Railroad Comrs. v. Portland, 
ete. R. Co., 63 Me. 269; 18 AmR 208. 

Mass.—Com. v. Fitchburg R. Co., 12 
Gray 180. 

N. J.—Messenger v. Pennsylvania 
i8e C08 SING J, E531, 18 AmRa 754, 

M.—Seward v. Denver, ete, Re 
oe ‘17 N. M. DD lols oO S0y 46 LRANS 
242. 

N. Y.—Peo. v. New York Cent., etc., 


'R. Co., 28 Hun 543, 3 NYCivProc 11, 2 


McCartyCivProc 345. 

Oh.—Cincinnati Northern R. Co. v. 
Public Utilities Commn., 119 Oh. St. 
568, 165 NE 38. 

Okl.—Atchison, etc., R. Co. v. State, 
23 Okl. 231, 100 P 16, 18 AnnCas 102. 

Or.—-Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

Uta 
1biCos, 38 Utah 242, 112 P 120. 

Vt.—bacon “Vv. Boston, etc nao. 
83 Vt. 421, 76 A 128; Harris v. Stev- 
ens, 31 Vt. 79, 73 AmD 337. 

Va.—Sherwood v. Atlantic, ete., R. 
Co., 94° Va. 291, 26 SH 9437 

Wash.—Great Northern R. Co. v. 
State, 84 Wash. 700, 147 P 57; North- 
ern Pac. R. Co. v. State, 84 Wash. 510, 
147 P 45, AnnCas1916H 1166. 


“A railroad company, while it re- 
tains its franchise, owes to the state 
and the public the duty of operating 
its road.’ Continental, etc., Trust, 
etc., Bank v. Muscatine, etc., R. Co 
202 Iowa 579, 582, 210 NW 787, 50 
ATR USO: 

Proceedings to compel road to op- 
erate see infra §§ 1092-1103. 

34. State v. Atlantic Coast Line R. 
Co., 53 Fla. 650, 44 S 213, 219,13 LRA 
NS 320, 12 AnnCas 359. 

“In order to render to the public an 
adequate service, such a corporation 
must provide and maintain safe and 
convenient roadbed, track, motive 
power, rolling stock, equipment, ap- 
pliances, facilities, operation, control, 
direction, and management adequate 
to meet the reasonable demands of 
the service it undertakes to render, so 
as to best serve the reasonable re- 
quirements of the public.” State v. 
Atlantic Coast Line R. Co., supra. 

2 Requirements as to particular mat- 
ers: 
Branches and lateral and connecting 

roads see supra §§ 128-133. 
Private branches, spurs, and side- 

tracks see infra §§ 939-957. 

Station accommodations and facilities 

see infra §§ 912-938. 

Train service and accommodations 

see infra §§ 959-978. 

85. sUnion Pac 4Riy Co. verlag Oi 
U. S. 348, 23 L. ed. 428 [aff 28 F. Cas. 
No. 16,601, 4 Dill. 479]; Colorado, ete., 
R. Co. v. State R. Commn., 54 Colo. 64, 
92,129 P 506 [cit Cyc]; State v. Hart- 
ford, ete., R. Co., 29’ Conn. 538; State 
y. Atlantic Coast Line R. Cor 53 Fla. 
650, 44 S 213, 13 LRANS 320. 

36. Ill.—Chicago, ete, R. Co. v. 
Suffern, 129 Ill. 274, 21 NE 824 [aff 27 
Ill. A. 404]. 

Iowa.—Northern Gravel Co. v. Mus- 
eatine, etc., R. Co., 185 Iowa 1259, 171 
NW 787. 

N. J.—Messenger v. Pennsylvania 
A COnmM ole Ni Jie dine. Dione ule Ome Actaat ks ipo 4a 

Utah.—State v. Ogden Rapid Trans- 
it Woy ss, Utani242, 112" P 120 

Vt.—Royalton v. Central Vermont 
R. Co., 100 Vt. 448, 138 A 782. 

[a] Equality of facilities defined. 
—‘G. L. 5231 reads as follows: ‘A 
person or corporation operating a 


970 [51 C.J.] 
exists apart from statute,?7 and arises from accept- 
ance of the franchises, rights, and privileges grant- 
ed by the state.*8 But in the absence of contrary 
contract, charter, constitutional or statutory re- 
quirements,*® the duty of a railroad company as to 
operating its road is no greater than the public in- 
terests demand and justify.4° In connection with 
the operation of its lines, a railroad is under a duty 
to furnish all equipment and facilities essential to 
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of contrary statute‘? it need not, however, furnish 
facilities convenient to the public but not essential 
to transportation.*? 

Future demands. A railroad is under no duty to 
provide facilities for possible future business which 
may never materialize.*4 

[§ 881] 2. Relief from Performance of Duty.*® 
A railroad is not relieved from its paramount duty 
to furnish facilities essential to transportation*® by 


18 880-881. 


performance of its public duties.*1 


railroad shall give to all persons rea-, 


sonable and equal terms, benefits, fa- 
cilities and accommodations for the 
transportation of themselves, their 
agents and servants, and of merchan- 
dise and other property, upon such 
railroad, and for the use of the depots, 
buildings and grounds thereof, and, 
at any point where such railroad con- 
nects with another railroad, reason- 
able and equal facilities of inter- 
change.’ . The equality here con- 
templated is a reasonable and just, 
rather than an absolute, equality. 
Obviously what would be reasonable 
and just facilities and accommoda- 
tions for places doing an exceedingly 
small amount of business might not, 
and probably would not, be for places 
doing a large volume of business; and 
it is not reasonable to suppose that 
the Legislature intended that places 
of the former class should have pre- 
cisely the same kind of facilities, etc., 
furnished places of the latter class. 
We think the statute means no more 
than that each class shall be fur- 
nished such facilities and accommoda- 
tions as the amount and character of 
its business reasonably and justly 
demand. This constitutes reasonable 
equality within the meaning of the 
statute. Any other construction 
would result in unreasonable inequal- 
ity.” Royalton v. Central Vermont 
R. Co., 100 Vt. 448, 447, 453, 138 A 782. 

[b] Effect of contract.—The court 
in determining whether an interurban 
railway company is guilty of discrim- 
ination because it stops its cars to re- 
ceive and discharge passengers at re- 
sorts along its line and refuses to do 
so at another resort may not consider 
the fact that it stops its cars, at one 
resort, where such stop is by virtue 
of a special contract executed by it 
for a valuable consideration. State 
v. Ogden Rapid Transit Co., 38 Utah 
242,112 P 120. 

{[c] Discrimination shown.—Where 
a carrier refuses permission to one 
person to enter or alight from its cars 
at a place where under similar cir- 
cumstances it extends the privilege 
to others, the carrier is guilty of dis- 
crimination against the former. 
State v. Ogden Rapid Transit Co., 38 
Utah 242, 112 P 120. 

{d] Discrimination not shown,— 
(1) Under Comp. L. (1907) § 455, pro- 
viding against discrimination from 
the same place, under like conditions, 
and independent thereof, an interur- 
ban railway which stops its cars to 
receive and discharge passengers at 
resorts along its line of road and 
which refuses to do so at another re- 
sort is not guilty of discrimination, 
in the absence of evidence that any 
person stopped off at the former re- 
sorts simply because he could not do 
so at the latter resort, although the 
earrier refuses to stop at the latter 
resort merely out of ill will, and al- 
though there is no reasonable ground 
for its refusal to receive and dis- 
charge passengers there. State v. 
Ogden Rapid Transit Co., 38 Utah 242, 
112 P 120. (2) Railroad regulations 
applicable to all mines, assigning 
open-top cars to properly equipped 
mines and box cars to those loading 
without tipples, ete., during a car 
shortage, was not unjustly dis- 


In the absence 


criminatory. Baltimore, ete., R. Co. 
v.. Public Serv. Commn., 81 W. Va. 
457, 94 SE 545, LRA1918D 268 (hold- 
ing, also, that so far as Code [1916] ¢ 
54 § 66c contemplates equal transpor- 
tation facilities among shippers of 
coal, in point of mere convenience, 
not reasonable means of transporta- 
tion, within carrier’s ability, it ap- 
plies only ‘to mining industries having 


usual equipment for loading coal 
cars). 
37. Southern Pac. Co. v. State R. 


Commn., 60 Or. 400, 404, 119 P 727. 

“The duty of a railway corporation 
to provide reasonable facilities for 
the transportation of passengers and 
freight is one which always existed, 
and not one created by statute. The 
statute only provides a method by 
which these pre-existing duties may 
be enforced.” Southern Pac. Co. v. 
State R. Commn., supra. 

38. U. S.—Farmers’ L. & T. Co. v. 
Henning, 8 F. Cas: No. 4,666. 

Colo.—Colorado, etc., R. Co. v. State 
R. Commn., 54 Colo. 64, 938, 129 P 506 
[eit Cyc]. 

Conn.—Gates v. Boston, etc., Air- 
Line R: Co., 53 Conn. 333, 5 A695. 

Fla.—State v. Atiantic Coast Line 
R.. Coz, 53° Wlas 650,676," 44S 2i3e 13 
LRANS 320, 12 AnnCas 359. 

N. Y.—Peo. v. Second Dist. Public 
Service Commn., 193 App. Div. 322, 
183 NYS 930; Peo. v. New York Cent., 
etc., R. Co., 28 Hun 5438, 3 NYCivProc 
11, 63 HowPr 291. 

Eng.—Rex v. Severn, etc., R. Co., 
2B. & Ald. 646, 106 Reprint 501. 

“The duty is implied by law in con- 


.ferring the franchises and privileges 


or in permitting their use, whether 
the provisions of the grants be man- 
datory or merely permissive, and the 
acceptance or exercise of the rights 
carries with it the duty of properly 
rendering the public service under- 
taken by virtue of the rights con- 
ferred or permitted to be exercised.” 
State v. Atlantic Coast Line R. Co., 


supra. 
{a] “The consideration for the 
franchise, rights and privileges 


granted a railroad company by a state 
is the resulting benefits to the public, 
and the acceptance by the company, 
generally speaking, imposes upon it 
the obligation to operate, when con- 
structed, the railroad it was incorpo- 
rated to construct, and of doing so in 
the manner and for the purpose con- 
templated by its charter.’ Colorado, 
etce,, R. Co. v. State R. Commn., 54 
Colo. 64, 92, 129 P 506. 

39. See constitutional and statu- 
tory provisions. ; 

[a] Im Texas (1) “the constitu- 
tional designation that all railroads 
of the state are highways can only 
have reference to railroads that are 
going concerns. A highway is no 
longer a highway when the public 
ceases to use it. The state’s right to 
take private property under condi- 
tions that violate the fundamental 
paramount law must be founded up- 
on something more substantial than 
mere declaration.” Texas vy. Eastern 
Texas R. Co., 283 Fed. 584, 594 [aff 
sub nom. Texas R. Commun. vy. Eastern 
Texas R. Co., 264 U. S. 79, 44 SCt 247, 
68 L. ed. 569]. (2) Rev. St. (1895) 
art 4550 (Rev. St. [1911] art 6676), 


the fact that performance will involve pecuniary 


requiring that on all roads carrying 
passengers for hire there shall run 
at least one passenger train a day, 
etc., is merely a regulation of pas- 
senger service while roads are in op- 


eration and imposes no duty to con-_ 


tinue operation after adequate patron- 
age ceases and the company abandons 
its charter. Texas R. Commn., v. 
Eastern Texas R. Co., 264 U. S. 79, 44 
SCt 247 [aff 283 Fed. 584]. (3) That 
portion of Rev. St. (1911) art 6625, in 
terms inhibiting the abandonment or 
removal of the main track of any rail- 
road, is by its caption and other pro- 
visions indicating that the legisla- 
ture referred to roads sold under de- 
cree limited to a railroad sold under 
judicial decree. Texas R. Commun. v. 
Eastern Texas R. Co., 264 U..S. 79, 44 


SCt 247, 68 L. ed. 569 [aff 283 Fed. 
40. Jack v. Williams, 113 Fed. 823 


[aff 145 Fed. 281, 76 CCA 165]; Com. 
v. Fitchburg R. Co., 12 Gray (Mass.) 
180; Sherwood v. Atlantic, etc., R. Co., 
94 Va. 291, 26 SE 943. 

: Right to abandon road operated at 
Oss: 

Part of road see infra § 883. 

Whole road see infra § 882. 

41. U. S.—Chesapeake, etc., R. Co. 
v. Public Service Commn., 242 U. S. 
603, 37 SCt 234, 61 L. ed. 520. 

N. M.—Woody v. Denver, etc., R. 
rege 17 N. M. 686, 1382 P 250, 47 LRANS 


Oh.—Cincinnati Northern R. Co. v. 
Public Utilities Commn., 119 Oh. St. 
568, 165 NE 38. : 

Okl.—Atchison, etc., R. Co. v. State, 
23 Okl. 231, 100 P 16, 18 AnnCas 102. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 121 SE 924. 

Particular facilities see infra §§ 
902-1065. : 

42. See statutory provisions. 

43. Woody v. Denver, etc., R. Co., 
17 N. M. 686, 691, 132 P 250, 47 LRANS 
974; Chicago, etc., R. Co. v. State, 24 
Okl. 370, 103 P 617, 24 LRANS 393; 
Atchison, etc., R. Co. v. State, 23 Okl. 
231, 100 P 16, 18 AnnCas 102. 

“A railway company is required to 
furnish all necessary equipment and 
facilities for the discharge of its du- 
ties as a common carrier; but when 
such are not reasonable and neces- 
sary for such purpose, it is not, inde- 
pendent of its duties as a common car- 
rier, to be required to furnish them, 
that the public may, commercially, 
derive convenience therefrom.” At- 
chison, etc., R. Co. v. State, supra 
[quot_ Woody v. Denver, ete., R. Co., 
supra]. 

44. Peo. v. Illinois Central R. Co., 
241 Ill. 471, 89 NE 744 [aff 143 Ill. 
A. 337]: 

[a] It has some discretion in man- 
agement of its road and the running 
of trains thereon, and the courts may 
not interfere unless the company does 
not comply with its duty as a car- 
rier; but this duty does not require a 
company to provide facilities to meet 
demands that do not, and may never, 
exist. Peo. v. Illinois Central R. Co., 
241 Ill. 471, 89 NE 744 [aff 143 Tl. 
A. 337). 

_ 45. Abandonment of operation see 
infra §§ 882-885. 

Lack of employees as affecting duty 
see infra text and note 48. 

46. See supra § 880. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 881-882] 


loss.47 


public duty to operate.*® 


[§ 882] 3. Abandonment or Discontinuance®°—a. 
As to Whole Road. While under a statute which is 
merely permissive a railroad company cannot be 
compelled to construct its railroad,°! a railroad in- 
tending to give up its franchise®? may, in the ab- 
sence of contrary and controlling contract or stat- 


A railroad may be compelled to resume its 
duties as a common carrier of freight and passen- 
gers which it has virtually suspended owing to a 
controversy with its employees as to the rate of 
wages where no sufficient excuse is shown for not 
providing other employees sufficient to do the work.*® 

A railroad cannot by contract relieve itself of its 
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ation.®4 


[oli Crk) OTL 


road if it can be operated only at a loss and there 
is no reasonable prospect of future profitable oper- 
To deny the road the right of abandonment 
under such circumstances would be to deprive it of 
its property without due process of law in violation 
of constitutional®® provisions.°®® 
railroad continuing to exercise its charter privileges 


The rule that a 


must provide reasonably safe, and adequate facil- 


Contract. 


utory provisions,°* abandon operation ofits entire 


47. Texas R. Commn. v. HPastern 
Texas R. Co., 264 U. S. 79, 44 SCt 247, 
68 L. ed. 569; Chesapeake, etc., R. Co. 
v. Public Service Commn., 242 U. S. 
603, 37 SCt 234, 61 L. ed. 520; Cincin- 
nati Northern R. Co. v. Public Utili- 
zat Commn., 119 Oh. St. 568, 165 NE 
3 


Loss as justifying abandonment of 
o or part of road see infra §§ 882, 


48. Peo. v. New York Cent., etc., R. 
Co., 28 Hun 543, 3 NYCivProc 11, 63 
HowPr 291. 

Proceedings to compel operation see 
infra §§ 1092-11038. 

49. Hearn v. mete of Georgia R. 
Co., 22 Ga. A. 1,.95 SE 368. 

[a] Quasi-ptblic pateettionnad 
railroad company in its character as 
a quasi-public corporation cannot 
contract to relieve itself from the dili- 
gent performance of those duties to 
the public which the law imposes on 
it. Hearn v. Central of Georgia R. 
Co., 22 Ga. A. 1, 95 SE 368. 

Contracts as affecting liability to 
third persons see infra passim §8§ 
1134-1183. 

50. Abandonment of: 

Location see supra § 160. 
Stations see supra § 161. 

51. See supra § 302. 

52. Duty to operate during reten- 
tion of franchise see supra § 880. 

Surrender of franchise see supra § 

ih 


53. Fort Loraine v. Cress, 21 OhN 
PNS 81 (under a municipal franchise 
obligating an interurban road _ to 
operate for twenty-five years, opera- 
tion cannot be abandoned prior there- 
to even if at a loss). 

Contract not implied from charter 
see infra text and note 59. 

54. U. S.—Bullock v. Florida, 254 
U.S. 513, 41 SCt’ 193, 65° L. ed. 380 
[aff 78 Fla, 321, 82 S 866, 8 ALR 232, 
83 S 701]; Fullerton v. Public Utility 
Comrs., 254 U. S. 394, 41 SCt 169, 65 
L. ed. 322 [aff 90 N. J. L. 677 mem, 103 
A 1051 mem]; Meyer v. Public Utility 
Comrs., 254 U. S. 394, 41 SCt 169, 65 
L. ed. 322 [aff 90 N. J. L. 694 mem, 103 
A 1053 mem]; Morris v. Public Util- 
ity Comrs., 254 U. S. 394, 41 SCt 169, 
65 L. ed. 322 [aff sub nom. Meyer v. 
Public Utility Comrs., 90 N. J. L. 694 
mem, 103 A 1053 mem]; Passaic Wa- 
ter Co. v. Public Utility Comrs., 254 
U. S. 394, 41 SCt 169, 65 L. ed. 322 
[aff.90 N. J. L. 714 mem, 103 A 1053 
mem]; Public Serv. R. Co. v. Public 
Utility Comrs., 254 U. S. 394, 41 SCt 
169, 65 L. ed. 322 [aff 90 N. ADH cals 
mem, 103 A 1054 mem, 89 N. J. L. 24, 
98 A 28]; Western Union Tel. Co. v. 
Public Utility Comrs. Bd., 254 U. S. 
394, 41 SCt 169, 65 L. ed. 322 {aff 90 N. 
ene 029 mem, 103 A 1055 mem]; 
Brooks-Scanlon Co. v. Louisiana R. 
Commn., 251 U. S. 396, 40 SCt 183, 64 
L. ed. 323; Pittsburgh, etc., Coal "Co. 
Nee Delaware, etc., R. Co., 289 Fed. 133; 
Charleston-Isle of Palm's Tract. Co. v. 
Shealy, 266 Fed. 406; Jack _v. Wil- 
liams, 113 Fed. 823 [aft 145 Fed. 281, 
76 CCA 165]. But see Farmers’ L. & 
T, Co. v. Henning, 8 F. Cas. No. 4,666 
(€ontra without discussion of ‘due 
process). 


Ga.—Morris v. Atlanta Northern R. 
Co., 160 Ga. 775, 129 SE 68. 

Ilowa.—Continental, etc., Trust, etc., 
Bank v. Muscatine, ‘etc., inet Co., 202 


Iowa 579, 210 NW_ 787, 50 ALR 139. 


Kan.—State v. Dodge City, etc., R. 
a 53 Kan. 329, 36 P 755, 24 LRA 


Minn.—In re Duluth, ete., R. Co., 
150 Minn. 30, 184 NW 186. 
Oh.—Franklin County v. Public 


Utilities Commn., 107 Oh. St. 442, 140 


NE 87, 30 ALR 429. 
Eng.—Reg. v. Great Western R. Co., 
$200.75 Qe Beebo. 


But see Gates v. Boston,, ete., R. 
Co., 58 Conn. 333, 5 A 695 [writ of er- 
ror dism 122 U. S. 646] (contra with- 
out discussion of due process). 

“Tf the burdens imposed are so 
great that the road cannot be run at 
a profit it can stop, whatever the mis- 
fortunes the stopping may produce.” 
Erie R. Co. v. Public Utility Comrs., 
254 U. S. 394, 411, 41 SCt 169, 65 L. 
ed. 322 [quot Morris v. Atlanta North- 
ern R. Co., 160 Ga. 775, 129 SE 68, 71]. 

[a] Unless company has contract- 
ed to keep its road in operation, it 
has the constitutional right to aban- 
don it if it can no longer be operated 
except at a loss. In re Duluth, etc., 
R. ‘Co., 150 Minn. 30, 184 NW 186. 
To same effect Brownwood North, etc., 


pe. v. Texas R. Commn., 16 F. (2d) 
[b] Previous surrender of charter 


is not prerequisite to abandonment. 
Morris v. Atlanta Northern R. Co., 
160 Ga. 775, 129 SE 68. 

{[c] Where small branch railway, 
used only by a limited number of in- 
dividuals along its line, has for some 
years been running at a loss, and has 
been unable to pay indebtedness, resi- 
dents, who are neither stockholders 
nor creditors, cannot require con- 
tinued operation of such _ railroad. 
Central Bank, ete., Corp. v. Cleveland, 
252 Fed. 530, 164 CCA 446. 

[d] Need not operate to end of 
franchise.—Railroad: branch fran- 
chises, providing that cars shall run 
over the entire line not less than four 
trips each way daily, without definite 
stipulation that such service shall 
continue during the period of the 
franchise, or that the road during the 
grant should be operated daily by 
making at least one round trip from 
each end thereof, require such service 
only during such period as the line 
shall continue in operation, and do 
not require the service to be continued 
to the end of the franchises. Frank- 
lin County v. Public Utilities Commn., 
107 Oh. St. 442, 140 NE 87, 30 ALR 


See Constitutional Law §§ 956-— 


56. Texas R. Commn. v. Eastern 
Texas R. Co., 264 U. S. 79, 44 SCt 247, 
68 L. ed.. 569 [aff 283 Fed. 584]; 
Brownwood North, ete, R. Co. v. 
Texas R. Commn., 16 F. (2d) 297; 
Morris v. Atlanta Northern R. Co., 
160 Ga. 775, 781, 129 SE 68; Coffee v. 
Gray, 158 Ga. 218, 122 SE 687. 

“To compel it to go on at a loss or 
to give up the salvage value would be 
to take its property without the just 


ities even if this involves pecuniary loss®* does not 
militate against the principle that the company may 
abandon its road entirely.*® 

No contract to continue operation of a 
road at a loss will be implied from acceptance of a 
charter,®® or permission to exercise the power of 


compensation which is a part of due 
process of law.” Texas R. Commn. v. 
Eastern Texas R. Co., 264 U. S. 79, 
85, 44 SCt 247, 68 L. ed. 569 [auot 
Morris v. Atlanta Northern R. Co., 
supra]. 

[a] “The controlling principle is 
the same that is applied in the many 
cases in which the constitutionality 
of a rate is held to depend upon 
whether it yields a fair return.” 
Texas R. Commn. v. Eastern Texas 
R. Co.,°264 U. S. 79,°85, 44 SCt 247, 
68 L. ed. 569 [aff 283 Fed. 584]. 

[b] Insufficient traffic.—‘‘Rail- 
road’s revenues are not. sufficient 
either to pay current expenses, or a 
fair return on the investment. To 
compel operation would be to take its 
property without due process. This 
condition arises because the public 
fails to use the highway; that is to 
say, the revenues derived from that 
use are insufficient to produce the net 
returns allowed by the law. The con- 
tract does not in terms provide or 
guarantee that the use made will be 
sufficient to do this. It may be that 
neither party has breached the con- 
tract; but the failure to use causes 
failure of revenue, and failure of con- 
sideration, and stops the continuous 
use of the highway. The public’s 
failure to use is, therefore, the prime 
cause of the controversy. That rev- 
enues are inadequate and that prop- 
erty may be taken without due process 
follow the cause as inevitable effect.” 
Texas v. Eastern Texas R. Co., 283 
Fed. 584, 592 [aff sub nom. Texas R. 
Commn. v. Eastern Texas R. Co., 264 
U.S. 79, 44 SCt 247, 68 L. ed. 569]. 

57. See supra § 881. 

58. Texas R. Commn. v. Eastern 
Texas R. Co., 264 U. S. 79, 85, 44 SCt 
247, 68 L. ed. 569 [aff 283 Fed. 584]; 
Brooks-Scanlon Co. v. Louisiana R. 
Commn., 251 U. S. 396, 40 SCt 183, 64 
L. ed. 823; Morris v. Atlanta North- 
ern R. Co., 160 Ga. 775, 129 SE 68. 

“So long as the railroad company 
‘continues to exercise’ the privileges 
conferred by its charter, the State has 
power to regulate its operations in the 
interest of the public, and to that 
end may require it to provide reason- 
ably safe and adequate facilities for 
serving the public, even though com- 
pliance be attended by some pecuniary 
disadvantage. - But this rule 
in no wise militates against the prin- 
ciple that the company may withdraw 
its property from use by the public 
‘when that use can be kept up only at 
a loss.’’” Texas R. Commn. v. Hast- 
ern Texas R. Co., supra. 

59. Texas R. Commn. v. Eastern 
Texas R. Co., supra; Bullock v. Flor- 
ida, 254 U. S. 513, 41 SCt 193, 65 L. ed. 
380 [aff 78 Fla. 321, 82 S 866, 8 ALR 
232, 83. S. 70L); Brownwood North, 
ete, Riv Cos Vv. Texas RR. Commn: 16 
F. (2a) 297; Morris v. Atlanta North- 
oun R. Gow 160 Ga. 775, 781, 129 SE 

“The usual. permissive charter 

. . does not give rise to any ob- 
ligation on the part of the company 
to operate its road at a loss. No con- 
tract that it will do so can be elicited 
from the acceptance of the charter or 


972 [51 C.J] 


eminent domain.®° 
Subsequent statute. 


[§ 883] b. As to Part of Road. 


as a whole is profitable, the company may be obligat- 
ed to operate the whole, including an unprofitable 
portion if bound to do so by charter®* or statutory®* 
provisions, or under the terms of a land grant.®® 
But in the absence of such positive duty whether it 
will be obligated to continue the operation of an 
unprofitable portion depends upon the circumstane- 


from putting the road in operation. 
The company, although devoting its 
property to the use of the public, does 
not do so irrevocably or absolutely, 
but on condition that the public shall 
Supply sufficient traffic on a reason- 
able rate basis to yield a fair return.” 
Texas R. Commn. v. Eastern Texas R. 
€o,, 264 U. S.79,.85,.44 SCt 247, 68 
L. ed. 569 [aff 283 Fed. 584] [quot 
Morris v. Atlanta Northern R, Co., 
supra]. 

60. Bullock v. Florida, 254 U. S. 
bs 20,41. SCt 1193, (65 a. ed. 380 
[aff 78 Fla. 321, 82 S 866, 8 ALR 232, 
83 S 701]; Morris v. Atlanta Northern 
R. Co., 160 Ga. 775, 129 SE 68, 71. 

“Apart from statute or express con- 
tract, people who have put their 
money into a railroad are not bound 
to go on with it at a loss if there is 
no reasonable prospect of profitable 
operation in the future... . No 
implied contract that they will do so 
can be elicited from the mere fact 
that they have accepted a charter 
from the state and have been allowed 
to exercise the power of eminent do- 
main.) ~Bullocky vs, Mlorida, “supra 
[quot Morris v. Atlanta Northern R. 
Co., supra]. 

61. See supra text and notes 52-54. 

62. Pittsburgh, etc., Coal Co. v. 
Delaware, etc., R. Co., 289 Fed. 133. 

[a] Rule stated.—The constitu- 
tional right of a railroad to abandon 
its entire line, if operation without 
loss is impossible, cannot be impaired 
by subsequent legislative enactment, 
either federal or state. Pittsburgh, 
etc., Coal Co. v. Delaware, etc. R. 
Co., 289 Fed. 133. 

63. Brooks-Scanlon v. Louisiana R. 
Commn., 251 U. S. 396, 40 SCt 183, 64 
L. ed. 323; Pittsburgh, etc., Coal Co. 
v. Delaware, etc., R. Co., 289 Fed. 133; 
State R. Commn. v. Saline River R. 
Cos Al gIMAT Ke 32:39) 24350 E77 NSW 896; 
Atty.-Gen. v. West Wisconsin R. Co., 
36 Wis. 466; Rex v. Severn, etc. R. 
Co., 2 B. & Ald. 646, 106 Reprint 501. 
See, Peo, Vv. Albany R. Co:, 37 (Barb: 
216 [aff 11 AbbPr 136, 19 HowPr 523, 
and aff 24 N. Y. 261] (where a pre- 
liminary injunction was granted re- 
straining defendant from taking up 
the tracks upon a portion of its road 
which it desired to abandon, but on 
final hearing the complaint praying 
the injunction restraining the removal 
of the track and demanding as relief 
that the company be required to re- 
open and operate that portion of the 
road was dismissed, and on appeal this 
judgment was affirmed, the justices 
being divided as to the question of the 
right of the company to abandon a 
portion of its road, but agreeing that 
the remedy was not by suit in equity 
for specific performance but by man- 
damus, indictment, or a proceeding to 
annul the existence of the corpora- 
tion). 

“The plaintiff corporation was or- 
ganized for the purpose of construct- 
ing, maintaining and operating a rail- 
road for the conveyance of persons 
and property. The franchise of the 
railroad company can only be exer- 
cised by the corporation operating its 
whole line of road. The charter con- 
fers upon the incorporators the power 
to operate the road over a fixed line or 
lines and it cannot abandon a part of 
its line and continue to operate the 


The right of abandonment®? 
is not impaired by subsequent legislation.®? 
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es of the ecase;®* thus, where public requirements de- 


Where the road 


of the whole.*t 


balance under its charter. Its obliga- 
tion to discharge the duties imposed 
by its charter must be construed in 
connection with the nature and pro- 
ductiveness of the corporate business 
as a whole, the character of the serv- 
ice required and the public need for 
its performance. For that reason its 
statutory duty to operate its road may 
be compelled, although by doing so, 
as an incident, some pecuniary loss 
may result from rendering such serv- 
ice.” State R. Commn. v. Saline Riv- 
er,_R. Co., supra. 

64. Brownell v. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA 169. 

[a] RBule applied.—Where a com- 
pany has acquired a ferry as an exten- 
sion and part of its line, it may be 
compelled to operate the ferry in con- 
nection with the rest of its line as re- 
quired by statute, although the ferry 
alone is unprofitable. Brownell v. 
Old Colony R. Co., 164 Mass. 29, 41 
NE 107, 49 AmSR 442, 29 LRA 169. 


65. State v. Sioux City, ete., R. Co., 
7 Nebr. 357. 
[a] Rule applied.—Where a com- 


pany has received a grant of land 
from the state upon condition that it 
shall construct and operate a railroad 
between certain points, the company 
cannot discontinue the operation of a 
portion of such line on the ground 
that it is unprofitable. State v. Sioux 
City;"etc.7 RaCoss TNebrs (357, 

4 . See cases infra text and notes 
7-71. 


Colorado, etc., R. Co. v. State 
R.\Commn.,;' 454) ‘Colo: 64, °129" P 506; 
Kentucky Southern R. Co. v. Hatchett, 
174 Ky. 463, 192 SW 694, LRA1917D 
1105; Marshall v. Bush, (Nebr.) 167 
NW 59. 

[a] Branch line.—In order to fur- 
nish proper service, a company may 
be obligated to operate a branch line 
at a loss. Marshall v. Bush, (Nebr.) 
167 NW 59. 

[b] Part of system.—A company, 
operating a number of lines as one 
System, is not absolutely excused 
from operating a particular portion of 
its line merely because such operation 
will result in a loss, where the opera- 
tion of its whole system produces a 
profit. Colorado, etc., R. Co. v. State 
R. Comman., 54 Colo. 64, 129 P 506. 

68. State v. Old Colony Trust Co., 
215 Fed. 307, 181 CCA 581, LRAI915A 
549; Jack v. Williams, 113 Fed. 823 


[aff 145 Fed. 281, 76 CCA 165]; Sher- 
wood v. Atlantic, etc., R. Co., 94 Va. 
291, 26 SE 943. 

[a]. Tliustration.—Although the 


road as a whole was profitable, if the 
abandonment of an unprofitable por- 
tion of the road inflicted no particular 
hardship upon those making the com- 
plaint, while its operation would en- 
tail a loss by the company far in ex- 
cess of any benefit conferred, and 
which in its ultimate effect might em- 
barrass or prevent the performance 
of other duties in respect of larger 
interests and affect a greater number 
of citizens, its operation ought not to 
be required. Sherwood v. Atlantic, 
etc., R. Co., 94 Va. 291, 26 SE 943. 

[b] If there is not sufficient traffic 
over a particular line of road to pay 
for the expense of running trains 
thereon, this is sufficient evidence 
that the public does not require it to 


mand continued operation of an unprofitable line, 
the road may be under a duty to operate despite a 
loss sustained as to such line;°’ but, on the other 
hand, where the loss to the road outweighs any pub- 
lic benefit, there is no duty to continue®® or resume®® 
operation of an unprofitable portion, as where there 


\ 


is a duplication of facilities,’° or where continued 
operation of the unprofitable portion would be at 
a loss so great as to endanger the financial welfare 


be kept in operation, and in such case 
the company may cease operating the 
road unless this would be contrary to 
the express provisions of its charter. 
Morawetz Priv. Corp. § 1119 [quot 
Jack v. Williams, 113 Fed. 823 (aff 145 
Fed. 281, 76 CCA 165); Peo. v. Colo- 
rado Cent. R. Co., 42 Fed. 638]. 

69. See infra text and note 72. 

70... Reon ne Va Rome; ete: aeRO, 
supra; Day v. Tacoma R., etc., Co., 80 
rae 161, 169, 141 P 347, LRAI915B 

“The whole theory of the public 
service commission law is opposed to 
the idea that the public will be better 
served with two lines of road lying 
closely parallel, situated as these 
roads are situated, where one road 
will amply suffice. The purpose of 
this law is to require adequate and 
safe service at a reasonable price and 
without discrimination. When the 
public is afforded such a service, its 
needs are satisfied and no citizen can 
justly complain.” Day v. Tacoma R., 
etc., Co., supra. 

_[a]. Where company by consolida- 
tion becomes owner of two lines of 
road between the same towns, one of 
which may be abandoned without 
serious detriment to any considerable 
number of people, it will not be com- 
pelled to operate both where such 
operation would entail a large ex- 
pense without adequate return. Peo. 
V., Rome, etes) Re Coy ,103) Nes yen ones 
NE 369. 

71. State v. Old Colony Trust Co., 
215 Fed. 307, 312, 131 CCA 581, LRA 
19154 549; Franklin County v. Public 
Utilities Commn., 107 Oh. St. 442, 140 
NE 87, 30 ALR 429. 

“There are some conditions which 
necessarily excuse full compliance 
with the requirements of these rules 
and, in our opinion, the present case 
affords a striking example of such 
conditions. Here is a case where the 
line sought to be abandoned is not 
only not self-supporting, but its con- 
tinued operation jeopards the success- 
ful operation of the entire system of 
which it is merely a part. Moreover, 
its continued operation in its present 
condition is dangerous to life and 
property and there is no money or 
financial ability to improve its condi- 
tion. Not only so, but there is little 
public necessity for its continued op- 
eration, whereas, there is a great pub- 
lic necessity for the continued opera- 
tion of the balance of the system. In 
such circumstances the railroad com- 
pany may abandon such an unprofita- 
ble and irreclaimable part of its road 
and neither the state nor unfortunate 
investors along the line can justly 
complain. They cannot force a rail- 
road company to do the impossible.” 
State v. Old Colony Trust Co., supra. 

[a] Rule applied.—A finding of the 
public utilities commission that a 
branch railroad was being operated 
at a loss so great that the weakened 
financial condition of the entire sys- 
tem could not sustain the additional 
burden of the losses on its branches 
warrants an order of the commission 
authorizing discontinuance of the 
branch. Franklin County v. Public 
Utilities Commn., 107 Oh. St. 442, 140 
NE 87, 30 ALR 429. : 

[b] Connecting portion of road.— 
A company has the right to aban- 
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Resumption of service.72 


erate it has been lost.74 
[§ 884] c. Consent of State.”° 


don a connecting portion of its road 
which was of little public benefit 
and could only be operated at a large 
loss jeopardizing operation of the en- 
tire system. State v. Old Colony 
Trust Co., 215 Fed. 307, 131 CCA 581, 
LRA1915A 549. 

72. Regulation of see infra § 893. 

73. State v. Leland Southwestern 
ECO; 128) Missin312))91"S) 7 Reo. sve 
ome; (ete. be Col 103 Nea 95s'8 
NE 369. 

[a] Mlustration.—Where an aban- 
doned branch line eleven miles long 
which had been operated principally 
as a logging road could not be operat- 
ed without being rebuilt, and the ter- 
ritory to be served was already af- 
forded ample facilities by two main 
lines of road,,and there was no pro- 
spective traffic which would make it 
possible to operate it except at a 
heavy loss, mandamus to compel the 
owners to reconstruct, equip, and op- 
erate the road was properly denied. 
State v. Leland Southwestern R. Co., 
128 Miss. 312, 91 S 7. 

74. Atchison, ete, R. Co. v. State 
R. Commn., 173 Cal. 577, 160 P 828, 
2 ALR 975. 

[a] Line dpanionsd twenty years. 
—Where a railroad. line had been 
abandoned for twenty years before 
the railroad commission was called 
upon to compel resumption of opera- 
tion, and before the enactment of the 
law upon which the commission relied 
for its authority to act, and the ac- 
tual right to operate the road had 
been lost through abandonment, the 
successor to the railroad which had 
formerly operated such abandoned 
line was.not obligated to resume oper- 
ation thereof. Atchison, etc., R. Co. 
v. State R. Commn., 173 Cal. 577, 160 
Pyse2s, 2 ALR 975: 

75. Proceedings to discontinue see 
infra § 885. . 

76. Pittsburgh, etc., Coal Co. v. 
Delaware, etc., R. Co., 289 Fed. 133; 
Kentucky Southern R. Co. v. Hatch- 
ett, 174 Ky. 463, 192: SW 694, LRA 
1917D 1105. 

[a] Solvent company can abandon 
an unprofitable portion of its road 
only with the consent of the authority 
that created it. Kentucky Southern 

R. Co. v. Hatchett, 174 Ky. 4638, 192 
Sw 694, LRA1917D 1105. 

Tle See supra § 882. 

78. Bullock v. Florida, 254 U. S. 
513, 41 SCt 198, 65 L. ed. 380 [aff 78 
a 321, 82 S 866, 8 ALR 232, 83 S 
701). 

[a] Rule stated.—A company 
whose road is a failure cannot make 
the state a party to a proceeding for 
leave to stop, its only remedy being 
to stop without such leave. Bullock 
v. Florida, 254 U. S. 5138, 41 SCt 193, 
65 L. ed. 380 [aff 78 Fla. 321, 82 S 866, 
8 ALR 232, 83 S 701]. 

[b] In trustee’s suit to foreclose 
trust deed on a railroad to secure 
payment of indebtedness, the circuit 
court has no jurisdiction to order the 
railroad dismantled, its properties 
sold, and its operation discontinued, 
without the assent of the state. State 
v. Bullock, 78 Fla. 321, 82 S 866, 8 
ALR 232 [aff 254 U.S. 5138, 41 SCt 193, 
65 L. ed. 380]. 


A railroad is under no 
duty to resume operation of an abandoned line where 
the expense to the road is disproportionate to the 
prospective public benefit,** or where it has been 
abandoned for so long a time that the right to op- 


While a railroad 
may not be permitted to abandon operation of a por- 
tion of its road without consent of the state,*® a rail- 
road whose whole line is operated at a loss has the 
right, in the absence of statutory or charter or con- 
tractual provision to the contrary, to stop opera- 
tions’? without consent of the state.7§ 

Under statutes permitting abandonment on ex- 


. RAILROADS 


Destruction. 


tion.®* 


just.8? 


[c] Purchasers 
the same right. Bullock v. Florida, 
254 U.S. 5138, 41 SCt 193, 65 L. ed. 380 
[aff 78 Fla. 321, 82 S 866, 8 ALR 232, 
SSe Se 70k. 

79. See statutory provisions. 

80. State v. Atlantic Coast Line R. 
Co., 97 Fla. 816, 122 S 256. 

[a] Better service insufficient jus- 
tification.—“‘If railroad’s abandon- 
ment of its old trackage and removal 
of its line and depot outside of town 
resulted in better freight and passen- 
ger service than formerly, such fact 
would nevertheless not justify aban- 
donment of old line into town without 
certificate of authority for such aban- 
donment from Interstate Commerce 
Commission under Transportation Act 
1920, § 402, amending Interstate Com- 
merce Act 1887 (49 USCA § 1 (18, 
20).” State v. Atlantic Coast Line R. 
Co., 97 Fla. 816, 122. S 256. 

81. State v. Atlantic Coast Line R. 
Co., supra. 

[a] “Certificate issued railroad by 
Interstate Commerce Commission 
stating that public convenience and 
necessity required construction and 
operation of extension, in accordance 
with application of railroad to extend 
line from Perry to point at or near 
Monticello to form connecting link be- 
tween existing lines having their ter- 
mini at these points, held not to give 
railroad implied authority to abandon 
its old track running into town of 
Monticello, where railroad removed 
track outside town and erected new 
station at point mile or more distant 
from town, under Transportation Act 
1920, § 402, amending Interstate Com- 
merce Act of 1887 (49 USCA § 1 [18, 
20]); daily operation of trains in 
state being required by Comp. Gen. 
Laws 1927, & 6707.” State v. Atlantic 
aie Line R » Co: 97 Fla. 816, 1220S 

[b] Different certificate required. 
—‘‘For the construction or operation 
of an additional or extended line of 
railroad, the federal statute requires a 
certificate ‘that the present or future 
public convenience and necessity re- 
quire or will require’ such construc- 
tion or operation, while to abandon 
a portion of a line of railroad the same 
section of the statute requires a cer- 
tificate that the present or future pub- 
lie convenience and necessity ‘permit 
of such Abandonment.’ The amended 
answer does not show a certificate 
that the public convenience and ne- 
cessity permits an abandonment of 
‘any portion of a line of. railroad.’ ” 
State v. Atlantic Coast Line R. Co., 97 
Fla. 816, 122 S 256, 258 

82. State v. Bullock, 78 Fla. 321, 
82 S 866, 8 ALR 232 [aft 254.U. S. 
513, 41 SCt 193, 65 L. ed. 380]; State 
v. | Dodge’ City, ete.; ®. *Co:; 53 Kan. 
877, 36 P 747, 42 AmSR 295. 

[a] Reason for rule.—'‘The rail- 
way corporation takes its franchises 
subject to the burden of a duty to the 
public to carry out the purposes of 
the charter. The road,-when con- 
structed, becomes a public instrumen- 
tality, and the roadbed, superstruc- 
ture and other permanent property of 
the corporation are devoted to the 
public use... . It. matters. not. 
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press authorization,’® the railroad cannot abandon 
a line in the absence of the prescribed authorizz- 
tion,®® which will not be implied from a certificate 
authorizing an extension duplicating service.*+ 
Railroads cannot be destroyed withb- 
out the consent of the state.®? 

[§ 885] d. Proceedings** To Discontinue Opera- 
In some jurisdictions boards or commis- 
sions have jurisdiction to allow a railroad company 
to abandon,®® or prevent it from abandoning,*® its 
road or a portion thereof, but the enforcement of 
their orders by the court will depend upon whether 
under the circumstances they are equitable and. 
In determining whether a company should 


of railroad have| whether the enterprise as an invest- 


ment be profitable or unprofitable, the 
property may not be destroyed with- 
out the sanction of that authority 
which brought it into existence. 
Without legislative sanction, rail- 
roads could not be constructed. When 


once constructed, they may only be ~ 


destroyed with the sanction of the 
state.” State v. Dodge City, ete.,-R. 
Co., 53 Kan. 377, 378,°36 P 747, 42 Am 
SR 295 [quot State v. Bullock, 78 Fla. 
321, 326, 82 S 866, 8 ALR 232 (aff 254 
U.S. 513, 41 SCt 193, 65 L. ed. 380)]. 

83. Proceedings before commission 
eoverally see Public Utilities §§ 101— _ 


84. Penalty for discontinuance 
without proceedings see infra § 1066. 

Power of receiver to abandon road 
see supra § 8538. 

85. State v. Atlantic Coast Line R. 
Co., 95 Fla. 14, 116.S 48; Benson v. 
Public Serv. Commn., 141 Ma. 398, 118 
A 852; Northfield v. Public Utilities 
Commn., 100 Oh. 424, 126 NE 311. 

[a] Must obtain from interstate 
commerce commission a certificate of 
convenience and necessity aS a pre- 
requisite to the abandonment of any 
portion of a line of railroad. State v. 
Atlantic Coast Line R. Co., 95 Fla. 14, 
116 S 48. 

[b] Discontinuance of service for 
short time prior to application for 
abandonment will not require its re- 
fusal under statute prohibiting aban-- 
donment of tracks on which company 
has not operated for five years prior 
to application. Northfield v. Public 
Uiatities Commn., 100 Oh. 424, 126 NE 

86. Railroad_ Comrs.  v. Kansas 
eS age R. Co., 111 La. 133,,35 


[a] Removal of spur track can be 
prevented by railroad commission. 
State R. Commn. v. Kansas. ‘City 


Southern R. Co., 111 La. 133,35 S 487. 


87. In re Denver, etc., R. Cox, 69 
Colo. 309,,194 P 617; State v. Des 
Moines, etc., R. Co., 84 Iowa 419, 51 
NW 388; Cincinnati Northern R. Co. 
v. Public Utilities Commn., 119 Oh. St. 
568, 165 NE 88. 

[a] Abandonment should be al- 
lowed: (1) Only when it is evident 
that it is justified in fairness both to 
the public and the investors. In re 
Denver, etc., R. Co., 69 Colo. 309, 194 
P 617. (2) Only when it appears that 
the management of the road has, in 
the utmost good faith, made every 
reasonable effort to increase the earn- 
ings of the road, and has managed the 
same economically, and that the pub- 


lic will not properly support it. In re 
Denver, etc., R. Co., supra. 
[b] Factors considered.—‘‘Section 


504-3, General Code, provides that 
the commission may allow the with- 
drawal of service of such withdrawal 
is.reasonable, ‘having due regard for 
the welfare of the public and the cost 
of operating the service.’ The rea- 
sonableness of the commission’s order 
must necessarily be bottomed upon 
the peculiar facts developed in each 
particular case. The fact that inci- 
dental loss is incurred in the furnish- 
ing of the facility is an important 
eriterion, to be considered in connec- 
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be permitted to abandon a portion of its road, the 
commission should consider the ability of the road 
from its earnings to meet operating expenses.*® 
a petition for permission to abandon agency service 
at a station, the board or commission has power to 
consider only the question of public needs.*? 
Necessary parties to a proceeding for discontinu- 
ance or abandonment of a railroad include the prop- 
er representatives of the public interest,9° and the 


railroad.®? 


Pleading. Under statutes expressly providing for 
initiation of proceedings before a commission to com- 
pel establishment of facilities at stations by petition, 
and containing no express provision for petition to 


tion with the whole productive busi- 
ness of the carrier, and also in connec- 
tion with the public need for the per- 
formance of the latter’s duty under 
its franchise obligations to the state.” 
Cincinnati Northern R. Co. v. Public 
Utilities Commn., 119 Oh. St. 568, 573, 
165 NE 38. 

[ec] Order held 
application to discontinue trains car- 
rying passengers, mail, and express 
between certain cities, evidence that 
‘revenue for the line was steadily de- 
creasing and had resulted in a loss, 
thirty thousand dollars for the first 
four months of 1928, and that the 
traffic facilities for the mail and ex- 
press, if abandoned, by the railroad, 
might be secured by truck or other- 
wise, showed that enjoyment of facil- 
ities by the public was not commen- 
surate with the cost necessary to sup- 
ply them, and authorized abandonment 
of the line under Gen. Code § 504—5, 
although the railroad as a whole was 
making a profit, and although discon- 
tinuance of the mail and express serv- 
ice would cause some public ge Nag 
ience. Cincinnati Northern R. Co. 
Public Utilities Commn., 119 Oh. St. 
568, 165 NE 88. 

[a] Order held unreasonable.— 
Where a company having constructed 
a road into a certain place subsequent- 
ly abandoned six miles of track and 
ran its trains into such place over a 
leased line running parallel with the 
track abandoned and the service so 
furnished was adequate and the cost 
of restoring and maintaining the 
abandoned track would be a great bur- 
den upon the company without sub- 
stantial benefits to the public, an or- 
der of the railroad commissioners for 
its restoration and maintenance was, 
under the circumstances, unreasona- 
ble and would not be enforced. State 
v. Des Moines, ete., R. Co., 84 Iowa 
419, 51 NW 38. 

88. Benson v. Public Serv. Commn., 
141 Md. 398, 118 A 852; Northfield v. 
Public Utilities Commn., 100 Oh. 424, 
126 NE 311. C 

[a] Thus, where the physical con- 
dition of a railroad had so deteriorat- 
ed that its continued operation would 
inevitably lead to a serious catastro- 
phe, and the income of the road was 
insufficient to enable it to make the 
needed repairs, the public service 
commission could authorize its aban- 


donment. Benson v. Public Serv. 
Commn., 141 Md. 398, 118 A 852. 
89. Norfolk, ete., R. Co. v. Com., 


143 Va. 106, 129 SE 324. 

[a] Effect of private contract can- 
not be considered. Norfolk. etc.. R. 
Co. v. Com., 143 Va. 106, 129 SE 324. 

Regulation of, and duties with re- 


spect a > Station agencies see infra 
§§ 909, 
90. Ep aaetan Vv; Dent,979) Wlan851, 


855, 85 S 151; Cincinnati v. Westing- 
house, etc., Co., 9 Oh. A. 182, 29 O. 
C. A. 42. 


“The operation of a common carrier 
railroad is a business so affected with 
a public interest that when once un- 
dertaken and begun it canrfot be dis- 
eontinued and the road so operated 


reasonable.—On 
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\ 


discontinue existing facilities,®? the filing of a peti- 
tion is not essential to its jurisdiction to discontinue 
such facilities.?* 
Review by courts. 
mission’s order relative to station agents, the courts 
will consider neither private agreement relative to 
maintenance of a station agency,®* except as it may 
bear on the question of reasonableness,®° nor the 
circumstances connected with discontinuance of an 


On review of a board or com- 


agency previously maintained at the station in ques- 


tion.®® 


abandoned and’ authorized to be dis- 
mantled by a proceeding in which the 
State and the public are not repre- 
sented, when such discontinuance and 
dismantling has not been consented 
to by the State.” State v. Bullock,- 78 
Fla. 321, 82 S866, 8 ALR 232 [aff 254 
Uses: 513, 41 SCt 193, 65 L. ed. 380] 
[quot Anderson v. Dent, supra]. 

[a] Illustration.—The necessary 
parties to a hearing on abandonment 
of an interurban road are the public 
as represented by the villages, cities, 
and counties which granted the fran- 
chises, and the road itself, which, as 
distinguished from its receiver, alone 
has power to abandon its lines. Cin- 
cinnati v. Westinghouse, etc., Co., 
Oh. A. 182, 29 ©..C. A. 42. 

[b] State—‘“While courts will not 
by mandamus undertake to compel 
the continued operation of a railroad 
that does not and cannot pay operat- 
ing expenses yet a court of 
equity, in enforcing contract liens up- 
on railroad property for credits ob- 
tained upon the faith of the railroad 
as a going concern, has no authority 
to order the operation of the road 
discontinued and .the road dismantled 
to be sold as junk, at least when the 
State, who is interested in the con- 
tinued use of the franchise granted 
to operate the railroad as a common 
carrier, is not a party to the proceed- 
ings.’’ Anderson v. Dent, 79 Fla. 851, 
856, 85 S 151. ‘ 

91. Cincinnati v. Westinghouse 
Electric, etc., Co., 9 Oh. A. 182, 29 O. 
C. A. 42: 

92. See statutory provisions. 

93. Kansas City Southern R. Co. 
State R. Commn., 175 Ark. 425, 395 
SW 761. 

[a] Rule applied.—Petition by cit- 
izens is not necessary where the rail- 
road applies for the discontinuance 
of station agent (Acts [1907] p 356, 
as amended by Acts [1907] p 821). 
Kansas City Southern R. Co. v. State 
R. Commn., 175 Ark. re: 289 SW 761. 

94. Louisiana Eves Co. v. State 
R. Commn., 146 La. +609, "83 S 849. 

95. Louisiana RS etc., Co. v. State 
R. Commn., supra. 

[a] Reasonableness only issue.— 
In a suit by a railroad to annul an or- 
der of the railroad commission, re- 
quiring it to maintain an agent at a 
station, the only issue is as to the rea- 
sonableness of the order under the 
circumstances, and a prior agreement 
of the railroad to maintain a station 
at the point is merely a circumstance 
going to show the necessity of there 
being an agent there, the suit not be- 
ing to enforce the agreement. Lou- 
isiana R., etc., Co. v. State R. Commn., 
146 La. 609, 83 S 849. 

96. Denton v. Atchison, etc., R. Co., 
(N. M.) 277 P 34.’ : 

[a] MIllustration.—‘‘In reviewing 
order of State Corporation Commis- 
sion, requiring a railroad company to 
reopen and maintain an agency, it is 
immaterial whether the discontinu- 
ance of the service was on notice to 
the patrons, on notice to or with per- 
mission of the commission, or justi- 
fied by revenues.’’ Denton v. Atchi- 


[§ 886] B. Regulation by Railroad Company. 
Every railroad has broad discretionary powers rela- 
tive to operation.®? 


But its diseretion is not abso- 


son, etc., R. Co., (N. M.) 277 P 34. 

97. U. S.—Delaware, ete., R. Co. v. 
Ph a ak ait. 216 Fed. 252, 256 [quot 
ye 

Ark.—Chicago, ete. Col anise. 
Claunts, 99 Ark. 248, 138 Cw 332. 

Colo.—Colorado, ete., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506. 

Fla.—State v. Atlantic Coast Line. 
R. Co., 60 Fla. 465, 54 S 394; State v. 
Florida East Coast R. Co., 58 Fla. 524, 
50 S 425; Taylor v. Florida East 
Coast R. Co., 54 Fla. 635, 45 S 574, 127 
AmSR 155, 16 LRANS 307, 14 AnnCas 
472; State v. Atlantic Coast Line R. 
Con. 53 Fla. 650, 44 S 213, 13 LRANS 
320, 12 AnnCas 359. 

Ga.—Southern R. Co. v. Bailey, 143 
Ga. 610, 85 SE 847, LRA1915E 1043. 

Ill.—Peo. v. Chicago, ete., R. Co., 
130 Ill. 175, 22 NE pad 

Ky .—Louisville, etc., Co. v. Miles, 
100 iy 84, 37 SW 486, 1B KyL 580. 

Me. —Railroad Comrs. v. Portland, 
ete., R. Co., 63 Me. 269, 18 AmR 208. 

Mass.—Com. v,. Eastern R. Coz,: 103 
Mass. 254, 4 AmR 555. 

Mo.—Sira v. Wabash R. Co., 115 Mo. 
127, 21 SW 905, 37 AmSR 386. 

Mont.—Dahmer v. Northern Pac. R. 
ord 48 Mont. 152, 136 P 1059, 142 P 

N. C.—Witte v. Atlantic Loar Line 
R. Co., 171 N. C. 309, 88 SE 435. 

Oh.—Hocking Valley R. Ge v. Pub- 
lic Utilities Commn., 92 Oh. St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. St. 
365, 110 NE 1061). 

Okl. —Chicago, etc., R. Co. v. Sheets, 
54 Okl. 586, 154 P 550. 

Or.—Schanen-Blair Co. 
Pac. Co., 68 Or. 106, 136 P 886. 

Tex.— Railroad Commn. eV: ears 
ton, ete., R. Co., 51 Tex: Civ. A. 447; 
112 SW 345, 355. 

W. Va. —Baltimore, etc., R. Co 
Public Serv. Commn., 81 W. Va. 457, 
94 SE 545, LRA1918D 268. 

“The company . - is given, as it 
should be, a very large discretion in 
determining all questions relating to 
the equipment and operation of its 
road.’ Ohio, etc., R. Co. v. Peo., 120 
Tll. 200, 203, 11 NE 347 [quot Railroad 
Commn. v. Galveston, etc., Co., su- 
pra]. To same effect Peo. v. Chicago, 
ete. Re Con te0r Miso eS 2a Soh ae 
NE 857. 

[a] Initial discretion as to the 
means and manner of operating a 
\railroad rests with its management. 
State v. Atlantic Coast Line R. Co., 
60 Fla. 465, 54 S 394; State v. Florida 
Hast Coast R. Cox 58 Fla. 524, 50 S 


{[b] Distribution of cars during 
shortage.—‘“‘In view of a great short- 
age of cars suitable for coal ship- 
ments, occasioned by extraordinary 
conditions bringing into temporary 
activity a great many mines that are 
not equipped with tipples for loading 
ears, but demand pro rata allotments 
to them of open top cars for their 
shipments, which cannot be furnished 
without serious detriment to perma- 
nent and properly equipped mines, the 
carrier and the general public, a rail- 
road company of which such allot- 


Southern 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- §§ 886-888] 


lute,®* must be exercised with due regard for public 
welfare,®® and is subject to governmental control 


and regulation. 1 


[§ 887] C. Public Regulation? in General’—1. By 
Under its general police pow- 
er and the reserved power to amend, alter, or repeal 
railroad charters,* the state may regulate and con- 
trol the operation® of railroads, and the furnishing 
of facilities® by them. This power may be exercised 
either directly,‘ or through a municipality® or a board 


State—a. In General. 


or commission.?® 


ments and distributions are demanded 
may, by promulgation of a regulation 
applicable to all such mines, assign its 
open top cars to the permanent and 
properly equipped mines and box cars 
to those loading without tipples and 
from wagons and trucks. Such a reg- 
ulation, under such circumstances, is 
neither unreasonable nor unjustly dis- 
eriminatory.” Baltimore, etc., R. Co. 
vy. Public Serv. Commn., 81 W. Va. 457, 
94 SE 545, LRA1918D 268. 

98. Colorado, ete., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506; 
Peo. v. Chicago, etc., R. Co., 130 Ill. 
175, 22 NE ‘857. 

Rule against discrimination see su- 
pra § 880 text and note 36. 

99. Colorado, etc., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506; 
State v. Florida East Coast R. Co., 58 
Fla. 524, 50 S 425; State v. Florida 
East Coast R. Co., 57 Fla. 522, 49 S 
43; State v. Atlantic Coast Line R. 
Co., 53 Fla. 650, 44 S 213, 13 LRANS 
320, 12 AnnCas 359; Peo. v. Chicago, 
etc., R. Co., 130 Il. "175, 22 NE 857. 

“Such discretion should be exer- 
cised in good faith and for the public 
welfare, and not arbitrarily.”’ Taylor 
v. Florida East Coast R. Co., 54 Fla. 
635, 644, 45 S 574, 127 AmSR 155, 16 
LRANS 307, 14 AnnCas 472. 

[a] Road’s power “is subject to 
the condition that it must be exercised 
in good faith, and with a due regard 
to the necessities and convenience of 
the public.” Peo. vy. Chicago, etc., R. 
Co., 130 Ill. 175, 183, 22 NE 857, 

1. State v. Atlantic Coast Line R. 
Co., 60 Fla. 465, 54 S 394; State v. 
Florida East Coast R. Co., 58 Fla. 524, 
50 S 425; State v. Florida East Coast 
Ri Cox; 57 Fla. 522, 49 S 43; Taylor v. 
Florida East Coast R. Co., 54 Fla. 635, 
45 S 574, 127 AmSR 155, 16 LRANS 
307, 14 AnnCas 472; Railroad Comrs. 
v. Portland, ete., R. Co., 63 Me. 269, 
18 AmR 208; Com. v. Eastern R. Co., 
103 Mass. 254, 4 AmR 555; - Hocking 


Valley R. Co. v. Public Utilities 
Commn., 92 Oh. St. 9, 110 NE 521, 
LRA1918A 267, AnnCasi917B 1154 


[stay of execution den 91 Oh. St. 365, 
110 NE 1061]. 

Governmental regulation see infra 
§§ 887-901 

2. Receivers see supra §§ 830-879. 

3. Regulation as to other matters: 
Construction, maintenance, and equip- 

ment, see passim supra §§ 302-481. 
Indebtedness securities, liens, and 

mortgages see supra § 577. 

Location of road termini and stations 

see passim supra §§ 122-165. 
Sales, leases, traffic contracts, and 

consolidation see passim supra §§ 

482-5 

Particular regulations see passim 
infra §§ 902-1065. 

4 See supra §§ 45, 72. 

5.) FUSS. —_Mississippi River Commn. 
v. Mobile, etc., R. Co., 244 U. S. 388, 
Cie Sue 602, 61 L. ed. 1216; Missouri 
Pac. R. Co. v. Kansas, 216 WS 262, 
30'SCt 330, 54 L. ed. 472 [aff 76 Kan. 
467, 92 P 606]; Atlantic Coast Line R. 
Co. v. North Carolina Corp. Commn., 
906,-U.S. 12% SCt 585, 51 tus ed 933% 
11 AnnCas 398; Atlantic Coast Line 
R. Co. v. U. S., 168 Fed. 175, 94 CCA 
85 [aff 153 Fed. 918]. 

Cal.—Atchison, ete., R. Co. v. State 
R. Commn., 173 Cal. 577, 160 P 828, 2 
ALR 975. 

Colo.—Colorado, etc., R. Co. v. snes 
R. Commn., 54 Colo. 64, 129 P 506 


RAILROADS 


herent.11 


commission. !® 


Conn.—Bulkley v. New York, etc., 
R.: Co. 27 Conn. 479, 

Fla.—State v. Atlantic Coast Line 
R. Co., 60 Fla. 465, 54 S 394; State v. 
Florida East Coast R. Co., 58 Fla. 
524, 50 S 425. 

Til. —Galena, etc., R. Co. v. Loomis, 
13 Ill. 548, 56 AmD 471. 

Ind. —Indianapolis, CtCas Conny. 
Kercheval, 16 Ind. 

Kan.—State v. Missouri Pac. RCo., 
76 Kan. 467, 92 P 606. 

Ky.—Com. v. Chesapeake, etc., R. 
oR ior Ky. 159, 40 SW 250, 19 KyL 


*ara, —Public Serv. Commn. vy. Phil- 
agente, etc., R. Co., 122 Md. 438, 89 


Mich.—Gasser v. Garden Bay R. Co., 
205 Mich. 5, 171 NW 791. 

Minn.—Gillam v. Sioux cal ete., R. 
Co., 26 Minn. 268, 3 NW 35 

Mo.—Gorman v. Pacific 2 Co., 26 
Mo. 441, 72 AmD 220. 

N. J._-Brie R. Co. v. Public Utility 
Comrs., 85 N. J. L. 420, 89 A 1001. 

N. M.—Seward v. Denver, etc., R. 
ae 17. N. M. 557, 131 P 980, 46 LRANS 


a, Y=—Peo. v. New York, etc., R. 
ann 55 Hun 409, 8 NYS 672 [aff 123 

.¥. 635 mem, 25 NE 953 mem]. 

NN C.—Atlantic Express Co. v. Wil- 
mington, ete., R. Co., 111 N. C. 463, 
16 SE 393, 32 AmSR 805, 18 LRA 393. 

Oh.—Hocking Valley R. Co. v. Pub- 
lic Utilities Commn., 92 Oh. St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. St. 
365, 110 NE 1061]. 

’ Gr.—Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

Tex.—International, ete., R. Co. v. 
Anderson County, (Tex. Civ. A.) 
SW_ 305 [aff 246 U. S. 424, 38 SCt 370, 
62 L. ed. 807]; Railroad Commn. v. 
Galveston, etc., R. Co., 51° Tex, Civ. 
A. 447, 112 SW 345; Missouri, ete., R. 
Co. v. McDuffey, 50 Tex. Civ. A. 202, 
109 SW 1104. 

Va.—Danville, ete, R. Co. v. Ly- 
brook, 111 Va. 623, 69 ‘SE 1066, AnnCas 
1912A 175. 

Wash.—Puget Sound HPlectric R. 
Co. v. State R. Commn., 65 Wash. 75, 
117 P 739, AnnCas1913B 763. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 121 SE 924. 

“The supervision of service ren- 
dered by a railroad company is a prop- 
er matter for public Fesulation- and 
control.” Atchison, ete., R. v. 
State R. Commn., 173 Cal. EWG 160 1B 
828, 2 ALR 975. 

[a] In exercise of police power of 
the state, the Iegislature “‘may control 
and regulate the manner in which 
railway companies’ shall transact 
their business.” Missouri, etc., R. Co. 
v. McDuffey, 50 Tex. Civ. A. 202, 109 
Sw 1104. 

[b] Recording of lease.—The state 
may require a person or corporation 
operating a railroad under a contract 
or lease to have the same recorded in 
the offices of the secretary of state 
and the county clerks of the counties 
through which the road passes. Com. 
v. Chesapeake, ete., R. Co., 101 Ky. 
159, 40 SW 250, 19 KyL 329. 

6. Norfolk, ete. Re Cosva Public 
Serv. Commn., 265. U.S. 70,°44 SCt 439, 
68 L. ed. 904 [aff 91 W. Va. 414, 113 
SE 247]; Lehigh Valley R. Co. v. ‘New 
Jersey Public ‘Utility Comrs., 33 F. 
(2d) 780 [aff 278 U. S. 24, 49 SCt 69, 
73 L. ed. 161]; State v. Wabash, etc., 


Inherent power.?° 
of a state to regulate operation of railroads is in- 


Abandonment of road.” 
police power to require a permit from a board or 
commission as prerequisite to abandonment of serv- 
ice over a railroad line.1? 

[§ 888] b. Delegation of Power. 
within constitutional limitations,1* delegate its pow- 
er of regulation to municipalitiest® or to a board or 
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It has been said that the power 


It is within the state’s 


The state may, 


R. Co., 83 Mo. 144; Southern Pac. Co. 
v. State R. Commn., 60 Or. 400, 119 P 


727, 

7. Norfolk, etc., R. Co. vy. Public 
Serv. Commn., 265 U.S. 70, 44 SCt 439, 
68 L. ed. 904 [aff 91 W. Va. 414, 113 SE 
247]; Mississippi River Commn. v. 
Mobile, etc., R. Co., 244 U. S. 388, 37 
SCt_ 602, 61 L. ed. 1216; Missouri Pac. 
R. Co. v. Kansas, 216 U. S. 262, 30 SCt 
330, 54 L. ed. 472 [aff 76 Kan. 467, 92 
P 606]; Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commn., 206 U. 
S. 1, 27 SCt 585, 51 L.' ed. 933, 11 Ann 
Cas’ 398; Lehigh Valley R. Co. v. New 
Jersey ‘Public Utility Comrs., 33 F. 
(2d) 780 [aff 278 U. S. 24, 49 'sct 69, 
73 L. ed. 161]; Hocking Valley R. Co. 
v. Public Utilities Commn., 92 Oh. St. 
9, 110 NE 521, LRA1918A 267, AnnCas 
1917B 1154 [Stay of execution den 91 
Oh. St. 365, 110 NE 1061]. 

8. See infra § 888 text and note 15. 

9. See infra § 881 text and note 16. 

10. Defined see 31 C. J. p 1197. 

1l. State v. Atlantic Coast Line R. 
Co., 53 Fla..650;°677, 44S 213, 13° LRA 
NS 320, 12 AnnCas 359. 

“The power and duty of a state to © 
require the property of a common 
carrier corporation devoted to the 
public service within its borders to 
be maintained in a reasonably safe 
and adequate condition, and to be 
properly operated for rendering the 
public service to which the property 
is devoted by its corporate Owner, are 
inherent and reserved in the state for 
the necessary protection and benefit 
of the lives and property within its 


territory.” State v. Atlantic Coast 
Line R. Co., supra. 
12. Right of abandonment general- 


ly see supra §§ 882, 883. 

13. St. Louis-San Francisco R. Co. 

v. Alabama Public Serv. Commn., 27.F. 
(a) 893 [vacated on other grounds 
atte S. 560, 49 SCt 383, 73 L. ed. 
State regulation where interstate 
commerce is involved see Commerce 
§§ 91-102. 

Ae ia See Constitutional Law §§ 323— 

15. Cincinnati, etc., R. Co. v. Bow- 
ling Green, 57 Oh. St. 336, 49 NE 
121, 41 LRA 422; Cincinnati, etc., R. 
Co. v. Sullivan, 32 Oh. St. 152. 

Constitutional questions affecting 
delegation to eee Eee colal 
see Constitutional Law § 3 

16. U. S.—wNorfolk, etc., ee Co. v. 
Public Serv. Commn., 265).U.. S170} 
44 SCt 439, 68 L. ed. 904 [aff 91 W. 
Va. 414, 113 SE 247]; Mississippi Riv- 
er Commn. v. Mobile, etc., R. Co., 244 
U. S. 388, 37 SCt 602, 61 L. ed. 1216; 
Missouri Pac. R. Co. v. Kansas, 216 
U.S. 262, 30 SCt 330,54 Li. ed. 472 
[aff 76 Kan. 467, 92 P 606]; Atlantic 
Coast Line R. Co. v. North Carolina 
Corp. Commn., 206.U. S. 1, 27 SCt 585, 
51 L. ed. 933, 11 AnnCas 398; Lehigh 
Valley R. Co. v. New Jersey Public 
Utility . Comrs., 33 1. (2a)) 780° [att 
278 U. S. 24, 49 SCt'69, 73 L. ed. 161]. 

Kan,—State v. Missouri Pac. R. Co., 
76 Kan. 467, 92 P 606. 

N. C.—Atlantic Express Co. v. Wil- 
mington;) ete; RirCol, IAIN. C463; 
16 SE 393, 32 AmSR 805, 18 LRA 393. 

Oh.—Hocking Valley R. Co. v. Pub- 
lic Utilities Commn,, 92 Oh. St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. 
St. 365, 110 NE 1061). 
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[§ 889] c. Extent and Limits of Power. 
right to regulate operation of a railroad extends to 
matters affecting the public convenience as well as 
The state must exercise its 
power of regulation reasonably and not arbitrarily,** 
and within constitutional limitations.?® 

Loss to the railroad will be considered in deter- 


the public safety.+* 


Or.—Southern Pac. Co. v. State R. 
Commn., 60 Or..400, 403, 119 P 727. 

“The legislature has power to en- 
act legislation authorizing the Rail- 
road Commission to require railroad 
corporations to furnish reasonabte and 
adequate facilities for the transporta- 
tion of freight and passengers; and 

such legislation is not contrary 

to the fourteenth amendment to the 
Constitution of the United States.” 
Southern Pac. Co. v. State R. Commn., 
supra. 

Constitutional questions see Consti- 
tutional Law. § 338. 

17. International, etc., R. Co. v. An- 
derson County, (Tex. Civ. A.) 174 SW 
305° [aff 246 U. S. 424, 38 SCt 370, 62 L. 


ed. 807]; Davidson v. State, 4 Tex. A. 
545, 30 AmR 166. j 
18. U. S.—Norfolk, etc., R. Co. v. 


Public Serv. Commn., 265 U. S. 70, 44 
SCt 439, 68 L. ed. 904 [aff 91 W. Va. 
414, 1138 SE 247]; Mississippi ele 
Commun. v. Mobile, ete., R. Co., 244 U. 
S. 388, 37 SCt 602, 61 L. ed. 1216; Le- 
high Valley R. Co. v. New Jersey Pub- 
lic Utility Comrs., 33 F. (2d) 780 [aff 
278) U. 8.224, 49 SCt 69, 73.L. ed. 161]. 

Ala.—Alabama Great Southern R. 
Co. v. Alabama Public Serv. Commn., 
2T0 Allat 151,097. (S' 226. 

Ariz. i v. State, 
265 P 602, 58 ALR 563. 

Ark.—St. Louis, etc., R. Co. v. State, 
114 Ark. 486, 170 SW 580 [aff 240 
U. S. 518, 36 SCt 443, 60-L. ed. a6 

Colo. —Colorado, etc., Rey Co 
State R. Commn., 54 Colo. 64, 129 Pp 
506. 

Fla.—State yv. Florida East Coast 
R. Co., 69 Fla. 165, 67 S 906. 

Ga.—Smith v. Seaboard Air-Line R. 
Co., 10 Ga. A. 227, 73 SE 523. 

‘Ida.—Oregon Short Line R. Co. v. 
Public Utilities Commn., 47 Ida. 482, 


216 Ee. 90. 

Ill.— State Public Utility Commn. v. 
Moledow ete, Re CO,e 260 Mul no S sag 
NE 774. 


Kan.—State v. Dickinson, 101 Kan. 
660, 168 P 8388. 

Ky.—Illinois Cent eR Co..v.9 Com. 
154 Ky. 332, 157 SW 687. 

La.—Louisiana R., etc., Co. v. State 
R. Commn., 146 La. 609, 83 S 849. 

Md.—wNorthern Cent. R. Co. v. Laird, 
124 Md. 141, 91 A 768, AnnCas1916D 
1030. 

Mich.—Gasser v. Garden Bay R. Co., 
205 Mich. 5, 171 NW 791. 

Minn.—Abrahamson v. Canadian 
Northern R. Co., 177 Minn. 136, 225 
NW 94. 


Mo.—State v. Public Serv. Commn., 
271 Mo. 155, 196 SW 369. - 

N. J.—Drie R. Co. v. Public Utility 
Comrs., 85 N. J. L. 420, 89 A 1001. 

k : ard v. Denver, etc. R. 
Co., 17 N. M. 557, 131 P 980, 46 LRANS 
242. 

N. Y.—Peo. v. Second Public Serv. 
Commn., 173 App. Div. 407, 159 NYS 
997 [aff 219 N. Y. 584 mem, 114 NE 
1078 mem]. 

N. C.—Corporation Commn. v. At- 
lantic Coast Line R. Co., 139 N. C. 126, 
51 SE 793. 

Oh.—Hocking Valley R. Co. v. Pub- 
lic Utilities Commn., 92 Oh. St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. 
St. 365, 110 NE 1061]. 

Okl.—Chicago, ete., R. Co. v. State, 
117 Ol. 1755 (245°R 6556. 

Pa.—Pennsylvania R. Co. v. Ewing, 
241 Pa. 581, 88 A 775, 49 LRANS 977, 
AnnCasi1915B 157. 

S. D.—Barnard v. Chicago, etc., R. 
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The 


Co., 39 S. D. 623, 166 NW 148. 
Tex.—Gulf, etc., R. Co. v. State, 
(Civ. A.) 169 SW 385 [writ of error 
dism 107 Tex. 544, 181 SW 685 (aff 246 
U. S. 58, 38 SCt 336, 62 L. ed. 574)]. 
Vt.—Bacon v. Boston, etc., R. Co., 83 


Vt. 421; 76 A 128. 

Va.—Danville, ete. R. Co. v. Ly- 
brook, 111 Va. 623, 69 SE 1066, Ann 
Cas1912A 175. ; 

Wash.—State v. State R. Commn., 
60 Wash, 218, 110 P 1075. 

W. Va. S CtCs OR. COs 
Public Serv. Commn., 121 SE 924. 

Wis.—Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

“Its power to regulate is not unlim- 
ited. It may not unnecessarily or ar- 
bitrarily trammel or interfere with 
the operation anid conduct of railroad 
properties and business.” Norfolk, 
etc., R. Co. v. Public Serv. Commn., 
265, UL Siar (4 445 Cit 4o0. loamy 
ed. 904 [aff 91 W. Va. 414, 113 SE 247] 
[quot Lehigh Valley R. Co. v. New 
Jersey Public Utility Comrs., 33 F. 
(2d) 780, 781]. 

“The Constitution of this State and 
the statutes enacted in pursuance of 
the constitutional provisions confer 
upon the State Corporation Commis- 
sion control over common carriers and 
public service corporations, with well 
defined constitutional and statutory 
limitations upon that power. The 
Commission and the courts’”® cannot 
undertake to remove ‘individual in- 
conveniences to shippers, such as are 
complained of here, so long as the 
carrier or public service corporation 
affords reasonable facilities for the 
reception and delivery of freight for 
the general public, and ‘denies no in- 
dividual or individuals an essential 
right. That is this case upon the 
facts proven.” Danville, ete., R. Co. 
v. Lybrook, 111 Va. 6238, 635, 69 SE 
1066, AnnCas1912A 175. 

Presumption of reasonableness see 
infra § 1101. 

19. Due process of law see Consti- 
tutional Law § 1072. 

Equal protection of laws see Con- 
stitutional Law § 907. 

20. Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commn., 206 U. 
Sor 27 SC 585, ot aa, eds 9330 tie Ann 
Cas 398; Seward v. Denver, etc., R. 
Co. LIND M. 55%, 131 Pa 980 246 ie A 
NS 242; Hocking Valley R. Co. v. 
Public Utilities Commn., 92 Oh. St. 
9,110 NE 521, LRA1918A 267, AnnCas 
1917B 1154 [stay of execution den 
91 Oh. St. 365, 110 NE 1061]; Ches- 
apeake, etc., R. Co. v. Public Serv. 
Commn., (W. Va.) 121 SE 924. 

[a] Loss as affected by nature of 
duty.— (1) “When a railroad company 
is called upon to perform an abso- 
lute duty the question of expense is 
not to be considered, but when the 
duty sought to be enforced is only 
an incident to the main duty, the ques- 
tion of expense is to be taken into 
consideration in connection with the 
public necessities.” Seward v. Den- 
ver, etec., R:. Co., 17 N. M. 557,560, 131) 
P 980, 46 LRANS 242. (2) “A provi- 
sion, whether made by statute or or- 
der of a commission, which fixes rates 
for the carriage of passengers or 
freight by a railroad company is to 
be distinguished from an order which 
requires it to furnish a particular fa- 
cility or perform a duty imposed by 
reason of the exercise of rights and 
franchises which it has acquired from 
the state; the fact that some loss 
would result from compliance with 


[§§ 889-890 


mining the reasonableness of a regulation,?° but is 
not necessarily conclusive as to unreasonableness.** 
There is authority to the effect that a railroad oper- 
ating under a permissive, as distinguished froma 
mandatory, charter or franchise cannot be compelled 
to continue operation at a loss.?? 
[§ 890] d. Surrender of Power. 


In the absence 


j the latter does not in and of itself 


conclusively establish the unreason- 
ableness of the order, but is.an im- 
portant element to be considered with 
all the other facts bearing on that 
question.” Hocking Valley R. Co. v. 
Public Utilities Commn., 92 Oh. St. 
9,110 NE 521, LRA1918A "267, AnnCas 
1917B 1154 [stay of execution den 91 
Oh. St. 365, 110 NE 1061]. 

Loss as: 

Affecting particular phases of op- 

eration see passim infra §§ 902-1065. 
Constituting ground for abandonment 

of road see supra §§ 882, 883. 

Relief from duty of operation see 
supra § 881. 

21. U. S.—Missouri Pac. R. Co. v. 
Kansas, 216 U. S. 262, 30 SCt 330, 54 
L. ed. 472; Atlantic Coast Line R. 
Co. v. North Carolina Corp. Commn., 
206.0. S. 27 SCt 85,0510 We rved.. 9sias 
11 AnnCas 398. 

Colo.—Colorado, etc., R. Co. v. State 
R. Commn,, 54° Colo: 64,129 P 506. 

Mich.—Gasser v. Garden Bay R. Co., 
205 Mich: 5,170 NW. 792. 

N. M.—Seward v. Denver, etc., R. 
(OC e EOIN AS ESTs OPA aisle Ae 980, 46 
LRANS 242. 

Oh.—Hocking Valley R. Co. v. Pub- 
lic Utilities Commn., 92 Oh. St. 9, 
110 NE 521, LRA1918A 267, AnnCas 
1917B 1154 [stay of execution den 
91 Oh. St. 365, 110 NE 1061]. 

“TA railroad corporation] is char- 
tered for the purpose of transporting 
freight and passengers, and so long 
as it continues to exercise its rights, 
under such charter, and does not elect 
to surrender up its franchise, the 
performance of the duty for which it 
was called into existence an'd given its 
being may be enforced, even though 
such performance may entail a pe- 
cuniary loss.” Seward v. Denver, etc., 
R. Co., supra. 

[a] Distinguished from rate cases. 
—‘‘As the primal duty of a carrier is 
to furnish adequate facilities to the 
public, that duty may well be com- 
pelled, although by doing so as an in- 
cident some pecuniary loss from ren- 
dering such service may result. It 
follows, therefore, that the mere in- 
curring of a loss from the perform- 
ance of such a duty does not in and 
of itself necessarily give rise to the 
conclusion of unreasonableness, as 
would be the case where the whole 
scheme of rates was unreasonable 
under the doctrine of Smyth v. Ames, 
169 U. S. 466, 526, 42 L: ed. 819, 18 
SCt 41380" "Atlantic “Coast euine aR. 
Co. v. North Carolina Corp. Commn., 
206°U. S. 1, 26, 27 SCt 585, 51 Li. ed. 933, 
11 AnnCas 398 [quot Missouri Pac. 
R. Co. v. Kansas, 216 U. S. 262, 30 SCt 
330, 54 L. ed. 472]. 

{b] Resumption of service.— 
Where a railroad operated its whole 
system at a profit, but a particular 
portion was operated at a loss and 
therefore discontinued, the _ state 
through the railroad commission had 
power to compel resumption of oper- 
ation over such portion. Colorado, 
ete. -RacCos iv. State, Re Commn:: 54 
Colo. 64, 129 P 506. 

22. Northern Pac. R. Co. v. Wash- 
ington, 142 U. S. 492, 12 SCt 283, 35 L. 


ed. 1092; Public Serv. Commun. v., Phil- 
adelphia, etc., R. Co., 122-Md. 438, 89 
AG126 a ReS Vc Great pester as ete., 
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[a] Illustration.— Where a rail- 
road. was constructed under Acts 
(1856) c 148 § 12, merely authorizing 
it to locate and construct a railroad 


a ee en ee nes 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 890-893] 


of positive language to that effect, statutory or con- 
stitutional provisions reserving rights to railroads?* 
will not be construed as a surrender of the state’s 
power to regulate operation.*+ 

[§ 891] 2. By Municipality. A municipality or- 
dinarily has power to regulate operation of a railroad 
within its corporate boundaries, and in accordance 
with applicable restrictions on the exercise of such 
power.2® 

Surrender of power. A municipality does not sur- 
render its power of regulation because of a grant to 
use its streets for railroad purposes.?° 

[§ 892] 3. By Board or Commission?*’—a. In Gen- 
eral. The power of a board or commission to regu- 
late the operation of a railroad and the furnishing 
of facilities by it is such as may have been granted 
it by the state.28 The acts of a board or commis- 
sion under a statute cannot be valid unless the stat- 
ute itself is valid.2® The board or commission may 
ordinarily exercise some, without exercising all, of 
its delegated powers.®° 

{§ 893] b. Extent and Limits of Power. 


and branch line between certain 


The 


ferred upon it.” 
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extent and limits of the delegated power of a board 
or commission is measured by the instrument of del- 
egation,*! within constitutional limitations.*? Pow- 


‘er to regulate operation and facilities*® cannot be 


used merely for the purpose of creating traffic.**: 
Under a statute delegating to a commission the pow- 
er to compel a railroad to furnish reasonably ade- 
quate service, equipment and facilities,*° the commis- 
sion may have power to order the furnishing of new 
facilities.2® Under a statute empowering a board 
or commission to require a railroad to conform to 
state laws and to the commission’s lawful regula- 
tions, and to prevent discontinuance of facilities 
without prior permission,®* the board or commis- 
sion may require a railroad to establish?® and main- 
tain®® such suitable facilities and conveniences as 
may be just and reasonable. 

Abandonment of road.*° Under statutes empow- 
ering a board or commission to permit abandonment 
of a railroad line under specified conditions,*! it 
lacks the power to authorize abandonment in the ab- 
sence of such conditions,*? or on a ground not speci- 


1072; 


Public Utilities § 78 et seq. 
33. 892. 


points, the authority was permissive 
only, and not mandatory, and hence 
the road could not be compelled to 
maintain a branch which was not re- 
munerative. Public Serv. Commn. v. 
Philadelphia, ete., R. Co., 122 Md. 
438, 89 A 726. 

ae to complete road see supra §§ 

23. See statutory and constitution- 
al provisions. 

24. Colorado, ete., R. Co. v. State R. 
Commn., 54 Colo. 64, 91, 129 P ‘506; 
Gillam v. Sioux City, etc., R. Co., 26 
Minn. 268, 3 NW 353. 

“There is nothing in either the stat- 
utes or the constitution of the state 
to indicate the intention to surrender 
such control; so that simply granting 
to a railroad company the right to fix 
the manner of running its trains does 
not deprive the state of its power to 
act ‘upon the reasonableness of its 
action in this respect. . . . The con- 
stitution of the state inhibits the 
general assembly from so changing 
the charter of a corporation as to 
work injustice to the incorporators; 
but in our opinion this provision is 
not applicable. Merely requiring the 
railroad company to observe the obli- 
gations which the law imposes upon 
it to reasonably serve the public, by 
either the terms of the Railroad Com- 
mission Act or the order of the com- 
mission, by virtue of the authority 
vested in them, is nothing more than 
requiring it to comply with its le- 
gal obligation. This does not in- 
vade any constitutional right, neither 
does it work an injustice to the in- 
corporators.”’ Colorado, etc., R. Co. 
v. State R. Commn., supra. 

Construction of statutes generally 
see infra §§ 900, 901. 

Surrender of power to regulate 
rates see Carriers § 629. 

25. See Municipal Corporations § 
564. 

26. State v. Atlantic, etc., R. Co., 
141 N. C. 736, 53 SE 290. 

Relinguishment of power to-regu- 
late streets generally see Municipal 
Corporations § 3686. 

27. Generally see Public Utilities 
§§ 22, 23, 78-99. 

28. Richards v. Southern R. Co., 97 
SiC. 77, 78; SL SH314 7 Guilt, ete, “Rk. 
Co. v. State, 56 Tex. Civ. A. 353, 120 
‘SW 1028; Norfolk, etc., R. Co. v. Pub- 
lic Serv. Commn., 91 W. Va. 414, 113 
SE 247 [aff 265 U. S. 70, 44 SCt 439, 68 
L. ed. 904]; Union Lime Co. v. State 
R. Commn., 144 Wis. 523, 129 NW 605. 

“The commission has no power, ex- 
cept such as the legislature has con- 


[51 C. J.—62] 


. Co., supra. 

{a] This power rests upon princi- 
ple “that the State has control over 
property and pursuits of a public na- 
ture. The Commission derives all its 
powers from the statute which creates 
it. Its functions and duties are ad- 
ministrative or ministerial, and nei- 
ther legislative nor‘judicial. Its pow- 
ers cannot be legislative, for legisla- 
tive powers cannot, strictly speaking, 
be delegated, nor can its powers be 
judicial in the proper sense of the 
term, for judicial power can only be 
exercised by courts and judges.” 
Gulf, ete., R. Co. v. State, 56 Tex. Civ. 
A. 353, 362, 120 SW 1028. 

29. Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

30. Union Lime Co. v. State R. 
Commn., supra. 

{a] Bule applied.—A statute con- 
ferring sundry separate powers on a 
railroad commission cannot be so con- 
strued that the commission cannot 
act in a case unless it exercises all 
the powers delegated to it; but the 
commission may exercise only such 
powers as are required in the par- 
ticular case, and where no right of 


| way need be acquired for the con- 


struction of a spur track, the com- 
mission has no duty to perform rela- 
tive thereto, but it may proceed to 
discharge the other duties imposed on 
nice Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

Cl Ue El le Citys re Cow. 
Youngquist, 32 F. (2d) 819. 

Colo.—Colorado, etc., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506. 

Md.—Public Serv. Commun. v. Phil- 
adelphia, ete, R. Co., 122 Md. 438, 
89 A 726. 

Minn.—In re Duluth, etc., R. Co., 150 
Minn. 30, 184 NW 186. 

Miss.—Mississippi R. Commn. vy. 
Illinois Cent. R. Co., 113 Miss. 828, 74 
S 676. 

Okl.—Gulf, ete., R. Co. v. State, 33 
Oki 3i8> 125)-P e032 

Or.—Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

Wash.—State v. Great Northern R. 
Co., 68 Wash. 257, 123 P 8. 

W. Va.—Norfolk, ete., R. Co. v. 
Public Serv. Commn., 91 W. Va. 414, 
113 SE 247 [aff 265 U. S. 70, 44 SCt 
439, 68 L. ed. 904]. 

Wis.—Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

Eng.—Darlaston Local Bd. vy. Lon- 
don, etc., R. Co., [1894] 2 Q. B. 694. 

Can.—Rossland Bd. of Trade vy. 
Great Northern R. Co., 28 CanRCas 24. 

32. See Constitutional Law §§ 908, 


See supra § 

34. Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

[a] Spur track.—“‘We do not con- 
ceive that either the Commission or 
this court should direct increased fa- 
cilities to be installed for the purpose 
of making traffic, not shown to be po- 
tentially in existence. In other words, 
the power of the Commission should 
be exercised to facilitate actual busi- 
ness, not speculatively to create busi- 
ness where none exists.” Southern 
Pac. Co. v. State R. Commn., 60 Or. 
400, 409, 119 P 727. 

35. See statutory provisions. 

36. Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

[a] Illustration.---Under L. (1907) 
p 71 § 12 (Lord L. § 6887), requiring 
every railroad to furnish reasonably 
adequate service, equipment, and fa- 
cilities, and L. (1907) p 86 § 30 (Lord 
L. § 6908), providing that the rail- 
road commission is authorized, if it 
finds any service inadequate, to di- 
rect one that is adequate, the word 
“adequate” does not presuppose that 
some service already exists, but is 
applicable to a case where the service 
is insufficient, because never estab- 
lished; and hence such sections con- 
fers on the railroad commission pow- 
er to compel a railroad corporation to 
install new facilities. Southern Pac. 
Co. v. State R. Commn., 60 Or. 400, 119 
Pe. 

37. See statutory provisions. 

38. Norfolk, etc., R. Co. v. Pub- 
lic Serv. Commn., 94 W. Va. 414, 113 
SE 247 [aff 265 U. S. 70, 44 SCt 439, 
68 L. ed. 904]. 


39. Norfolk, etc., R. Co. v. Public 
Serv. Commn., supra. 

40. See supra §§ 882, 883. 

41. See statutory provisions. 

[a] In Canada, under general stat- 


utory provisions and a special act of 
incorporation permitting, but not in 
terms requiring, continuous opera- 
tion of a railroad, the board has no 
jurisdiction to order continuance of 
railway operations or to prevent aban- 
donment by removal of tracks. Ross- 
land Bid. of Trade v. Great Northern 
R..Co., 28 CanRCas 24 [foll Darlaston 
Local Bd. v. London, ete, R.~ Co., 
[1894] 2 Q. B. 694] (pointing out the 
difference between United States and 
Canadian law in this respect). 

42. In re Duluth, etc., R. Co., 150 
Minn. 30, 184 NW 186. 

[a] Absence of injury to public.— 
“The statute, after providing for a 
hearing further provides: ‘Upon the 
hearing the commission -shall ascer- 
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fied in the enabling statute.*3 
Resumption of service. 


board or commission.*® 
Specification as to time. 


duty must be performed.*° 


A judicial question is beyond the jurisdiction of 
an administrative board or commission.®+ 
Under statutes enumerating 


Health measures. 


tain the facts and make findings there- 
on, and if such facts satisfy the com- 
mission that the proposed abandon- 
ment or closing for traffie will not re- 
‘sult in substantial injury to the pub- 
lic, they may allow the same, other- 
wise, it shall be denied.” . By the 
provision the legislature has express- 
ly limited the power of the commis- 
sion to authorize an abandonment to 
those cases in which they find as a 
fact that such abandonment ‘will not 
result in substantial injury to the 
public.’ They did not find such fact 
in the present case; on the contrary, 
they found, in effect, that the pro- 
posed abandonment would result prej- 
udicially to a large number of perma- 
nent residents served by the road who 
have no other convenient access to 
the markets of the country. Conse- 
quently, by reason of the express lim- 
itation imposed by the legislature, 
the commission was without power to 
make the order here in question. Of 
course insofar as the prohibitory pro- 
visions of the statute infringe the 
constitutional rights of the company, 
such provisions cannot be enforced. 
But the only question here presented 
is whether the commission assumed 
to exercise a power which it did not 
possess, and, as we find that it did, 
the order of the trial court is af- 
firmed.’”’ In re Duluth, ete, R. Co., 
150 Minn. 80, 34, 184 NW 186. 

43. Hill City R. Co. v. Youngquist, 
32 F. (2d) ‘819; In re Duluth, etc., R. 
Co., 150 Minn. 30, 184 NW 186. 

[a] Rule applied.—Right of rail- 
road to abandon its road because it 
cannot be operated without a loss, not 
being covered by Minn. Gen. St. (1923) 
§§ 4709, 4714, 4926, 4930, the Minne- 
sota railroad and warehouse commis- 
sion has no jurisdiction over such 
question, and cannot grant permis- 
sion to abandon on such ground. Hill 
City R. Co. v. Youngquist, 32 F. (2d) 
8 


EOS 

{b] Although railway company 
may have constitutional right to 
abandon its road for the reason that 
it can be operated only at a loss, the 
legislature has withheld from the 
railroad and warehouse commission 
power to authorize an abandonment 
on that ground. In re Duluth, etce., 
R. Co., 150 Minn. 30, 184 NW 186. 

44. See statutory provisions. 

45. Colorado, ete., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506. 

46. Colorado, etc., R. Co. v. State 
R. Commn., supra. 

[a] Implied power.—Under Rail- 
road Commission Act (1910) §§ 2, 3, 
5, 12, giving general power to a com- 
mission to secure adequate railway 
service, but not specifically empow- 


Under statutes empower- 
ing a commission finding any element of a railroad’s 
service inadequate and reasonably possible to be fur- ° 
nished, to order the road to do so,** the commission 
has power to direct a railroad to resume traffic over 
an abandoned portion of its line,*#® with respect to 
both passenger*® and freight*’ service. 
a board or commission lacks power to compel re- 
sumption of operation of a line of railroad aban- 
doned prior to enactment of the statute creating the 


Under statutes giving a 
board or commission power to determine a railroad’s 
duty with respect to operation and to enforce per- 
formance under penalty,*® the board or commission 
has implied power to fix the time within which the 
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specific health measures which a board or commis- 


ures 


Ordinarily 


tion.°° 


sion may order with respect to railroad operation,°®” 
it lacks power to order an unspecified health meas- 


Reasonableness of an order will depend upon the 
particular facts involved.*4 

[§ 894] 4. By Courts. 
sence of statutory grant of authority, the courts have 
no power to prescribe regulations for the control of 
railroads®®> applies to regulations affecting opera- 
A fortiori a court order for additional op- 


The rule that, in the ab- 


erating facilities is unwarranted where the road as 


operated is unable to pay expenses,®’ or where it is 
not shown that the facilities furnished are not rea- 
sonably adequate and the increase demanded would 
impose an undue hardship upon the company.°* 
Where by statutory or constitutional provisions the 


power to prescribe operating regulations is vested 


ering it to direct the running of pas- 
senger trains, the railroad commis- 
sion is impliedly authorized to direct 
the running of passenger trains over 
an abandoned portion of a railroad, 
although the act does not expressly 
authorize it to direct the running of 
passenger trains. Colorado, etc., R. 
Doe ass R. Commn., 54 Colo. 64, 129 

47. Colorado, etc., R. Co. v. State 
R. Commn., supra. : 

[a] Dlustration.—Under statutory 
provisions empowering railroad com- 
missioners finding any element of the 
service of a carrier inadequate and 
reasonably possible to furnish, to or- 
der the road to do so, such commis- 
sioners have power: First, to ‘direct 
a company to resume traffic over an 
abandoned portion of its line; sec- 
ond to direct what freight trains 
shall be operated thereover, where 
such abandonment causes great incon- 
venience to the public. Colorado, etc., 
R. Co. v. State R. Commn., 54 Colo. 64, 
129 P 506. 

48. Public Serv. Commn. v. Phila- 
delphia, etc., R. Co., 122 Md. 438, 444, 
89 A 726. 

“There is nothing in the Public 
Service Commission Law, as said by 
the Court below, that directly treats 
with the subject of abandonment, and 
even, if it be assumed that a power is 
conferred to prevent an abandonment 
about to occur, clearly there is no 
power conferred to interfere with an 
abandonment such as this, that oc- 
curred twelve years prior to the pas- 
sage of the Act of 1910, creating the 
Commission.” Public Serv. Commn. 
v. Philadelphia, etc., R. Co., supra. 

[a] Illustration.—Where a rail- 
road branch line was abandoned and 
wrecked twelve years prior to the 
passage of Railroad Commission Law 


“creating the commission, the commis- 


sion had no jurisdiction to compel the 
rebuilding and operation’ thereof. 
Public Serv. Commn. v. Philadelphia, 
etc., R. Co., 122 Md. 438, 89 A 726. 

49. See statutory provisions. 

50. State v. Great Northern R, Co., 
68 Wash. 257, 123 P 8. : 

51. Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

[a] Title to land.—Under L. (1909) 
ec 481 § 1797—11m, authorizing the 
railroad commission to require the 
construction of spur tracks, requir- 
ing the commission to make a prelim- 
inary estimate of the cost of the right 


of way and the cost of construction, 


and to require the amount of the esti- 
mate to be ‘deposited by the person 
primarily to be served, uniess he de- 
posits a bond therefor, and providing 
that a bond to indemnify the compa- 


in a board or commission,°® the court’s power is lim- 
- ited to review of the latter’s orders.®° 
[§ 895] 5. Companies, Roads, Persons, and Op- 


ny against any expense above the es- 
timated cost must be given, the com- 
mission to determine the amount of 
the deposit must make a preliminary 
inquiry into the question of title 
and value of land to be acquired, but 
the statute does not contemplate that 
the commission shall pass on the 
question of title, for that, is a judi- 
cial question beyond its jurisdiction; 
and where the commission orders a 
track to be built, the company must 
secure the right of way by purchase, 
condemnation, or otherwise, if a right 
of way must be secured, but where the 
commission is in doubt as to whether 
a right of way must be acquired, it 
can protect the company by requiring 
a sufficient bond to indemnify it in 
case it is to be acquired. Union Lime 
Co. v. State R. Commn., 144 Wis. 523, 
129 NW 605. . 

52. See statutory provisions. 

53. Mississippi R. Commn. vy. Illi- 
Role Cent. R. Co., 113 Miss. 828, 74 S 


54 See case infra this note. 

[a] Report of accidents.—An order 
of a board or commission requiring 
report to it of all serious accidents 
to he made by the superior officers of 
the railroad after the accident has 
been reported to them by trainmen is 
reasonable. Gulf, etc., R. Co. v. State, 
33 Okl. 378, 125 P 1103. 

_ Presumption of reasonableness see 
infra § 1101. 


55. See supra § 73. 

56. Delaware, etc., R. Co. v. Van 
Santwood, 216 Fed. 252, 255 [quot 
Cyels2 Ohio, ete, Ra Cov. (Peosnt20 


il. 200, 11 NE 347; Ellis v. Illinois 
Cent. R. Co., 10 La. A. (Orleans) 131; 
Peo. v. Brooklyn Heights R. Co., 69 
App: sDiv. 549, 35 JNYS 262/ [att 172 
N. Y. 90, 64 NE 788]; Peo. v. Long 
Island R. Co., 31 Hun (N. Y.) 125. See 
also infra §§ 1032, 1049. 

[a] Legislative function.—“‘The 
regulation of traffic, by fixing the time 
and manner in which a railroad com- 
pany shall carry persons and proper- 
ty, the price to be paid therefor, and 
the places at which its trains shall 
stop to receive and discharge the 
same, is a legislative and not a judi- 
cial function.” Ellis v. Illinois Cent. 
R. Co., 10 La. A. (Orleans) 131, 133. 

57. Delaware, etce., R. Co. v. Van 
Santwood, 216 Fed. 252, 256 [quot 
Cyc]; Ohio, etc., R. Co.) v. .Ped., 120 
Till. 200, 11 NE 347. 

58. Delaware, etc., R. Co. v. Van 
Santwood, 216 Fed. 252, 256 [quot 
Cyel; )Peo.avyeelongyr island sR. Conus 
Elune CNY n aoe : 

59. See supra §§ 892, 893. 

60. Vicksburg, etc., R. Co. v. State 
R. Commn., 153 La. 983, 96 S 832. 


aa a, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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erations Subject to Regulation®!—a. In General. In 
the absence of any provision to the contrary in the 
statute imposing the regulation,®? or in the charter 
of the company,** statutory regulations in regard to 
railroads apply to all companies doing business with- 
in the jurisdiction imposing the regulation,®* whether 
chartered or unchartered,®® and without regard to 
the time of their incorporation or construction or 
whether incorporated under general laws or special 
charters.°* A statute in terms applicable to rail- 
roads of over a certain length applies to a road of 
over that length, although not all-of the prescribed 
length is within the state imposing the regulation.°* 

Receiver. Regulatory statutes have been held ap- 
plicable to railroads run by receivers.*® 

What constitutes a “railroad.”°® Within the ap- 
plication of the statutes regulating operation the 
term “railroad” applies to “dummy” lines,7° “belt” 
_lines maintained by connecting roads for the purpose 
of transferring freight,’? lateral railroads,” and to 


roads using electricity as a motive power as well as” 


steam railroads,’* except where the statute is not 
reasonably applicable to electric roads.** 
What constitutes “operation.” A company will 


[a] Illustration.—Under constitu-{12 LRA 830; 
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Illinois Cent. R. Co. v. 


[51 C.J.) 979 


be held to be “operating” a railroad within the ap- 
plication of the statutes if running trains thereon for 
any purpose,’® including the operation of trains for 
construction purposes on incompleted portions.’ 

Where statutes relative to abandonment of a 
road are phrased in broad arid general language,‘ ° 
they will be construed’® as applicable to all forms of 
railroad service.’ ® 

[§ 896] b. Companies Organized under Special 
Charters. Statutory regulations in regard to rail- 
road companies apply to those incorporated under 
special charters as well as under general laws,®° 
unless the statute imposing the regulation shows a 
contrary intention, either expressly,*! or by impli- 
cation from the character of its provisions,®? or 
there is some provision in the charter which prevents 
its application;*® and the mere fact that the charter 
makes provision as to certain duties and how they 
shall be performed does not affect the right of the 
state in the exercise of its police power to impose 
other and further regulations in respect of the same 
duties,** nor affect the application of existing gen- 
eral statutes not inconsistent with the provisions of 
the charter.*® 


79. Cincinnati Northern R. Co. v. 


tional provisions vesting in a board 
or commission the power to direct the 
stopping of trains at stations, the 
jurisdiction of ‘the courts over such 
matter is limited to review of the 
commission’s orders. Vicksburg, etc., 

R. Co. v. State R. Commn., 153 La. 983, 

96 S 832. 

Injunction see Injunctions § 390%. 
Review of orders see Public Utili- 

ties §§ 127-144. 

61. Companies and persons: 

Liable for: 

Injuries in general see infra § 1134 
et seq 
Ponaitica see infra § 1070. 

Subject to regulation with respect to 
particular matters see passim in- 
fra §§ 902-1065. 

62. See statutory provisions. 
{a] In Ontario statute requiring 
railroad companies to pack the frogs 


on their tracks does not apply to the 


Grand Trunk Railway Company, since 
the act expressly limits its applica- 
tion to railroad companies within the 
legislative control of that province. 
Clegg v. Grand Trunk R. Co., 10 Ont. 
708; Monkhouse v. Grand Trunk R. 
Co., 8 Ont. A. 637, 3 Cartwr. Cases 289. 

63. See infra § 896. 

64. Ind.—Indianapolis, etc., R. Co. 
v. Kercheval, 16 Ind. 84. 

Ky. —Kentucky Union!’ RR. “Col “vy. 
Forkner, 40 SW 462, 19 KyL 378. 

Minn. -_ Gillam v. Sioux City, 
R. Co., 26 Minn. 268, 3 NW 353. 

Miss.— Robinson Land, etc., Co. v. 
Avera, etec., R. Co., 128 s 738. 

Mont.—Diamond v. Northern Pac. 
R. Co., 6 Mont. 580, 13 P 367. 

N. Y.—Purdy v. New York, etc., R. 
Co., 61 N. ¥. 358; Staats v. Hudson 
River R. Co., 4 Abb. Dec. 287, 3 Keyes 
196; 33 HowPr PS'9s 

65. Diamond v. Northern Pac. R. 
Co., 6 Mont. 580, 13 P 367. 

66. See infra §§ 896, 897. 

' 67. Peo. v. New York, éte:7 Re Co., 
55 Hun 409, 8 NYS 672 [aft 123 NoY. 
635, 25 NE 953] (statute prohibiting 
heating of cars by stove or furnace 
kept inside the car). 

68. Lamb v. Davis, 148 Ga. 367, 96 
SE 881 [aff 20 Ga. A. 240, 92 SE 1009]; 
Lamb v. Floyd, 148 Ga. 351,96 SE 
877, 1 ALR 1172 [aff 20 Ga. A. 254, 92 
SE 1010]. See also infra §§ 858— 862. 

Liability for penalties or to indict- 
ment see infra §§ 1071, 1122. 

69. Generally see supra §§ 1-5. 

Private lines see infra § 899. 

70. Ensley R. Co. v. Chewning, 93 
Ala. 24, 9 S 458; Birmingham Mineral 
ReeCoaye Jacobs, 92 Ala. 187, 9 S 320, 


etc., 


Hudson, 136 Tenn. 1, 188 SW 589, 2 
ALR 147; Katzenberger v. Lawo, 90 
Tenn. 235, 16 SW 611, 25 AmSR 681, 
13 LRA 185. 

71. Toledo, etc., R. Co. v. Bond, 35 
Ind. A, 142, 72 NE 647. 

72. Westport Stove Co. v. Thomas, 
ie Ind. 319, 94 NE 406, 35 LRANS 

73. Ala.—Louisville, etc. R. Co. 
v. Anchors, 114 Ala. 492, 22 S 279, 62 
AmSR 116. 

Ark.—Ft. Smith Light, etc., Co. v. 
Phillips, 136 Ark. 310, 206 SW 453. 

Ill.—Roy v. East St. Louis, etc., R. 
Go. 119TH e AS 3b3: 

Mo.—Morrison v. Kansas City, etc., 
R. Co., 162 Mo. A. 662, 145 SW 137; 
Hannah v. Metropolitan St. R. Co., 81 
Mo. A. 78. 

N. Y.—Evans v. Utica, etc., R.,Co., 
44 Misc. 345, 89 NYS 1089. 

Okl. —Muskogee Electric Tract. Co. 
v. Doering, 70 Okl. 21, 172 P 793, 2 
ALR 94 

Tenn.—Union Tract. Co. v. Ander- 
son, 146 Tenn. 476, 242 SW 876, 25 
ALR 1496]; Stem v. Nashville Inter- 
urban R. Co., 221 SW 192. 

Tex.—Texas Electric R. Co. v. Bar- 
ton, (Civ. A.) 213 SW 689. 

[a] In Ohio, under statutes classi- 
fying electric interurban railroads as 
street railways, statutes regulating 
operation of railroads are inapplica- 
ble to such electric railroads. Brindle 
v. Cleveland, ete., R. Co. 4 Oh. A. 
LS5e 

74. Kammann v. St. Louis, etc., R. 
Co., 173 Ill. A. 277; Hudson v. South- 
west Missouri R. Co., 173 Mo. A. 611, 
159 SW 9; Muskogee Electric Tract. 
Goh vee Dunnam, 129 “Oki, 170, 9263" 1 P 
1091. 

[a] In Utah, under an amendment 
making regulatory statutes applicable 
to* all railroads irrespective of mo- 
tive power, provisions of such stat- 
utes not ordinarily applicable to elec- 
tric roads nevertheless must be held 
to apply to the same. Shortino v. Salt 
Lake, ete., R. Co., 52 Utah 476,-174 P 
860. 

75. Glandon v. Chicago, etc., R. Co., 
68 Iowa 457, 27 NW 457; Webb v. 
Southern Missouri, ete., R. Co., 92 
Mo. A. 53 

76. Glandon v. Chicago, etc., R. Co.,: 
68 Iowa 457, 27 NW 457; Chicago, etc.,’ 
Re COV. Totten, 1 Kan. A. 558, 42 P 


269. 
See statutory provisions. 
78. Construction generally see in- 
fra §§ 900, 901. 


Public Utilities Commn., 119 Oh. St. 
568, 165 NE 38. 

“Gen; Code, § 504-3, regulating ap- 
plication for abandonment of serv- 
ice rendered by carrier, applies to 
every service and facility in which 
railway company, exercising its fran- 
chise obtained from state, is engaged 
as common carrier, including car- 
riage of mail and express under pri- 
vate contract, and is not limited sim- 
ply to carriage of passengers and 
freight.” Cincinnati Northern R. Co. 
v. Public Utilities Commn., supra. 

80. Ala.—Nashville, etc, Ri Cosas 
Peacock, 25 Ala. 229. 

Tll.—Illinois Cent. R. Co. v. Slater, 
129 Ill. 91, 21 NE 575, 16 AmSR 242, 
6 LRA 418. 

Ind.—Indianapolis, ete. R. Co. v. 
Marshall, 27 Ind. 300; Indianapolis, 
etc., R. Co. v. Kercheval, 16 Ind. 84. 

\ Minn. —Gillam v. Sioux City, etce., 
R. Co., 26 Minn. 268, 3 NW 353; Whit- 
er v. Chicago, etc., R. Co., 24 Minn. 

N. Y.—Staats v. Hudson River R. 
Co., 4 Abb. Dec. 287, 3 Keyes 196, 33 
HowPr 139. 

81. Vandorn v. New Jersey South- 
ern R. Co., 42 N. J. Eq. 4638, 8 A 99; 
Staats v. Hudson River R. Co., 4 Abb. 
Dec. (N. Y.) 287, 3 Keyes 196, 33 How 
Prwk39; 

[a]. All provisions not inconsistent 
with charters.—Staats v. Hudson Riv- 
er R. Co.,) 4, Abb.°Dec, (N.-¥.) 28753 
Keyes 196, 33 HowPr 139 (provision 
held not inconsistent). 

82. Winger v. St. Paul, etc., R. Co., 
First Div., 22 Minn. 11; Devine v. St. 
Paulsiete.. 7 Ri Come22: Minn. 8. 

83. Central Trust/ Co. v. Wabash, 
etc., R. Co., 30 Fed. 344; Daniels v. St: 
Louis, etc., RCo; 62 Mo. 43. See 
Gillam v. Sioux City, etes RCo. 726: 
Minn. 268, 270, 3 NW 353 (Tf, in any 
case, the legislature may bind the 
state not to exercise this [police] 
power, an intention so to do cannot 
be implied, but must appear in ex- 
press and unmistakable terms’’). 

Presumption against surrender of 
Aidt power of regulation see supra 

84. Illinois Cent. R. Co. v. Slater, 
129 Ill. 91, 21 NE 575, 16 AmSR 242, 
6 LRA 418; Gillam v. Sioux City, ete., 
R. Co., 26 Minn. 268, 3 NW 353; Staats 
v. Hudson River R. Co., 4 Abb. Dec. 
sh Y.) 287, 3 Keyes 196, 33 HowPr 

85. Pratt v. Atlantic, etc., R. Co., 
42 Me. 579. 


980 [51 C.J.] 


[§ 897] c. Effect of Time of Incorporation or 
General statutory regulations affect- 
ing the operation of railroads are ordinarily applica- 
ble to those incorporated or constructed before as 
well as after the passage of the act,®® unless the stat- 
This rules applies in all 
cases where the regulation is a proper exercise of the 
police power,**® or the right to alter or amend the 
Conversely, a statute in terms 
“all existing railroad corporations” 
tends to companies incorporated after as well as 
before its passage unless exception is provided in 


Construction. 


ute provides otherwise.** 


charter is reserved.®® 
relating to 


their charters.°° 
[§ 898] d. Ownership 


ly a right of way over it.?? 


86. Conn.—Bulkley v. New York, 
etc., R. Co., 27 Conn. 479. 

Ill.— Galena, etc., R. Co. v. Loomis, 
13 Ill. 548, 56 AmD 471. 

Ind.—Indianapolis, ete. R. Co. v. 
Kercheval, 16 Ind. 84. 

Me.—Norris v. Androscoggin R. Co., 
39 Me. 273, 63 AmD 621. 


Mass.—Lyman v. Boston, etc. R. 
Co., 4 Cush. 288, 
Minn.—Finch v. Chicago, ete. R. 


Co., 46 Minn. 250, 48 NW 915; Gil- 
lam v. Sioux City R. Co., 26 Minn. 268, 
3 NW 353. 

Mo.—tTrice v. Hannibal, etc., R. Co., 
35 Mo. 188; Gorman v. Pacific R. Co., 
26 Mo. 441, 72 AmD 220. 

N. Y.—Staats v. Hudson River R. 
Co., 4 Abb. Dec. 287, 3 Keyes 196, 33 

etc.,, 


HowPr 139. 

Oh.—Lake Shore, Ova 
Sharpe, 38 Oh. St. 150. 

Pa.—Shurley v. New York, etc., R. 
Cow" 121 Pa. 511, 1d) A’ 5675, Pennsyl- 
vania R. Co. v. Kelly, 31 Pa. 372. 

Wash.—Alberg v. Campbell Lumber 
Co., 66 Wash. 84, 87, 119 P 6 

“Tt is the contention of the appel- 
lant that, inasmuch as this defend- 
ant corporation was not incorporated 
until the 8th day of April, 1905, which 
was several years after the passage 
of the act, the act in terms does not 
apply to it, and applies only to corpo- 
rations then in existence. There can 
be no merit in this contention, as it 
certainly is not the legislative policy 
to have the laws reénacted for the 
benefit of corporations which are 
created after the passage of the act, 
or for the benefit of individuals who 
may be born after the passage of the 
act, or who may come into the country 
and be admitted to citizenship after 
the act. We know of no such con- 
struction that has ever been placed 
upon a general law.’’ Alberg v. Camp- 
bell Lumber Co., supra. 

[a] Illustration.—L. (1899) e 35 
§ 1, which provides that any person, 
railroad company, or corporation own- 
ing or operating a railroad in this 
state shall be and is required, on or 
before Oct. 1, 1899, so to adjust, fill, 
block, and securely guard the frogs, 
switches, and guard rails on their 
roads as to prevent the feet of em- 
ployees and other persons from_ be- 
ing caught therein, is not limited by 
its terms only to corporations in ex- 
istence at the time of its enactment, 
but applies to a corporation thereaft- 
er incorporated. Alberg v. Campbell 
Lumber Co., 66 Wash. 84, 119 P 6. 

87. Stearns v. Old Colony, etce., R. 
Co., 1 Allen (Mass.) 493. 

{a] Under statute applicable only 
to roads incorporated after certain 
date, if a company incorporated after 
that date succeeds to the rights and 
privileges of a company incorporated 
before the date specified and the road 


of Line.°+ 
statutes have been held applicable to lines operated 
by a railroad irrespective of whether the company 
owns the land on which its road is built or has mere- 
It has been said that a 
company operating a road will be deemed the owner 


RAILROADS 


ex- 


latter,2 


[§§ 897-900 


thereof within the application of the statutes.°* But 
a railroad having neither ownership nor lease of a 
particular line cannot be compelled to acquire and 
operate the same;°* nor will the lessee of a railroad 
company under a lease which all parties admit to be 
void be compelled to operate the road.®® 

[§ 899] e. Private 
have been held inapplicable to private lines on pri- 
vate property used by the proprietors exclusively for 
their private purposes,?® such as private logging 
roads,®? although there is authority contra as to the 


Lines. Regulatory statutes 


[§ 900] 6. Construction of Statutes®®—a. In Gen- 


Regulatory 


their purpose.® 


is constructed by the last incorpo- 
rated company, it 4s subject to the 
regulations prescribed by the stat- 


ute. Rockwell v. New York, etc., R. 
Co. Silo Conny 201; - 
[b] Effect as to lessee of prior in- 


corporation of lessor.—Under a stat- 
ute in terms inapplicable to railroad 
companies previously incorporated, 
the exception of such company does 
not pass to its lessee which was in- 
corporated after the passage of the 
act. Robinson v. Southern Pac. R. 
Co., 105 Cal. 526, 38 P 94, 722, 28 LRA 
173. 


88. Ohio, etc., R. Co. v. McClelland, 
25 111. 123: Galena, Cuwcryy lee Con Tai4 
Loomis, 13 Ill. 548, 56 AmD 471; In- 
dianapolis, ete., R. Co. v. Kercheval, 
16 Ind. 84; Gillam v. Sioux City, etc., 
R. Co., 26 Minn. 268, 3 NW 353; Gor- 
man v. Pacific R. Co., 26 Mo. 441, 72 
AmD 220. 

89. Bulkley v. New York, etc aR: 
Co., 27 Conn. 479; Jeffersonville, etc., 
Re iCorive Gabbert, 25 Ind. 431; Lake 
Shore, etc., R. Co. v. Sharpe, 38 Oh. 
St. 150. 

90. Indianapolis, ete., R. Co. v. 
Blackman, 63 Ill. 117. 

91. Operation'by receiver see su- 
pra § 895 text and note 68. 

92. Missouri Pac. R. Go. v. Manson, 
31 Kan. 337, 2 P 800; Minneapolis 
Civic, ete., Assoc. v. Great Northern 
R. Co., 137 Minn. 10, 162 NW 689, 163 
NW 294; Baltimore, etc., R. Co. v. 
Kreager, 61 Oh. St. 312, 56 NE 203. 

93. Indianapolis, ete, R. Co. v. 
Peo., 32 Ill. A. 286 [aff 122 Ill, 506, 
14 NE 261]; State v. Missouri Pac. 
R. Co., 149 Mo. 104, 50 SW 278. 

{a] Illustration.—Under a statute 
imposing a penalty upon the ‘‘owner’’ 
of a railroad for failure to give cross- 
ing signals, the company in posses- 
sion of and operating a railroad will 
be construed to be the owner thereof 
within the application of the statute. 
State v. Missouri Pac. R. Co., 149 Mo. 
104, 50 SW 278. 

94. State R. Commn. v. Graysonia, 
ete, R. Co. 169 Arkh Vey272IS Ww 1850. 

[a] Temporary operation under 
option to purchase.—A company 
which did not own, either by purchase 
or lease, a certain line of railroad, 
could not be compelled to acauire 
and operate it merely because its 
charter granted it the potential right 
to acquire and operate such line, and 
it had temporarily operated it under 
option to purchase. State R. Commn. 
v. Graysonia, ete., R. Co., 169 Ark. 13, 
272 SW 850. 

95. Peo. v. Colorado Cent. R. Co., 
42 Fed. 638. 

96. Sisk v. White Oak Lumber Co., 
14 F. (2d) 552; J. Ray Arnold Lum- 
ber Co. v. Carter, 91 Fla. 548, 108 S 
815, 46 ALR 1068; Carter v. J. Ray 
Arnold Lumber Co., 83 Fla. 470, 91S 


eral. Statutes regulating operation of a railroad 
should be construed so as to effectuate the reasonable 
intention of the legislature. 
fecting penal provisions,” regulatory statutes will in 
general be given a liberal construction to carry out 
The ordinary grammatical construe- 


Subject to rules af- 


893; Koeile v. Knecht, 99 Ill. 396; 
Sholl v. Peoria, ete., R. Co., 196 Ill. A. 
306 [aff 276 Ill. 267, 114 NE 5297; 
Western Steel Car, etc., Co. v. Nowal- 
aniak, 135 Ill. A. 137; Matson v. Baird, 
3 App. Cas. 1082. 

97. Sisk v. White Oak Lumber Co., 
14 F. (2d) 552; J. Ray Arnold Lum- 
ber Co. v. Carter, 91 Fla. 548, 559, 108 
S 815, 46 ALR 1068; Carter v. J. "Ray 
Arnold Lumber Co., 83 Fla. 470, 91 S 

“A corporation or company engaged 
in the operation of a saw mill, and 
operating as an incident to such ‘pusi- 
ness an ordinary log road or tram 
road for the sole purpose of trans- 
porting logs from the forest to the 
mills,. is not a ‘railroad company’ 
within the provisions” of a statute 
regulating operation. J. Ray Arnold 
Lumber Co. vy. Carter, supra. 

98. O’Rear v. Manchester Lumber 
Co., 6 Ala. A. 461, 60 S 462; Stewart 
v. Cary Lumber Co., 146 N. C. 47, 59 
SE 545; Hemphill v. Brick Creek 
Lumber Co., 141.N..C. 487, 54 SE 420; 


Craft v. Albemarle Timber Co., 132 
N. C. 151, 43;SB 597. 
[a] In South Carolina, under a 


statute providin that the phrase 
“railroads and railways” shall include 
all railways operated by steam, a pri- 
vate logging railway operated by 
steam is within statutory provisions 
regulating railways. Crawford v. 
Mullins Lumber Co., 110 S. C. 318, 
96 SE 494. 

[b] In Washington, under a stat- 
ute expressly providing that it is ap- 
plicable to any person or persons, 
railroad companies, or corporations 
owning or operating a railroad, a pri- 
vate logging road is included. Al- 
berg v. Campbell Lumber Co., 66 
Wash. 84, 119 P 6. 

[c] In Wisconsin statutes reg- 
ulating operation of railroads in very 
broad terms have been held applicable 
to private logging railroads. Weitz- 
man v. Bissell Lumber Co., 193 Wis. 
561, 214 NW 353 (dictum that such 
statutes are applicable to all private 
railroads so far as safety regulations 
are concerned). 

99. Generally see Statutes [36 Cyc 
1102-1236]. 

Particular statutes regulating rail- 
roads see passim infra §§ 902-1065. 

1. Spenny v. Mobile, etc., R. Co., 
192 Ala. 488, 68 S 870 [certiorari den 
12 Ala. A. 375, 67 S 740]. See also 
Statutes [36 Cyc 1106-1113]. 

2. See infra § 901. 


3. Ohio, ete., R. Co. .v. Brubaker, 
47 Ill. 462; Lusk vy. Public Serv. 
Commn., 277 Mo. 264, 210 SW 72; 


Tallman v. Syracuse, ete., R. Co., 4 
Abb. Dec. (N.: Y.) 351, 4 Keyes 128. 
See also Statutes [386 Cye 1172 et 


eq]. 
[a] Illustration.—Question as to 


a Ee eee ee ee eS a a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 


§§ 900-9013 


tion of the statute should prevail unless the context 
Regulatory stat- 
utes of an ambiguous character will ordinarily be con- 
strued so as to be valid rather than invalid.® 
a statute providing in one section that, if a commis- 
sion shall find it necessary to the rendering of suf- 
ficient service, it may, after hearing, make an order 
requiring a railroad to furnish facilities, and in an- 
other section that, under specified conditions, the 
commission may compel a road to furnish private 
switch connections,® the first section should be con- 
strued as referring to public and not to private fa- 


requires a different construction. 


eilities.” 
Repeal by implication.® 


together.® 
[§ 901] b. Penal Provisions.1° 


power of the public service commis- 
sion to require stoppage of trains by 
a railroad at a city, and, as an inci- 
dent, to require them to run there as 


‘they formerly had done, must be’ lib- 


erally determined on the true. spirit 
and intendment of the Public Service 
Act, as read in the light of under- 
lying reasons, keeping in mind fur- 
therance of benefits sought and re- 
tarding of mischiefs struck at, partic- 
ularly in view of a provision, of the 
act itself expressly requiring liberal 
construction (L. [1913] p 648 § 127). 
Lusk v. Public Serv. Commn., 277 Mo. 
264, 210 SW 72. 

4 Grand Trunk R. Co. v. Washing- 
LOM a USIoy (A.C. 2 to patie 26 7 Oans, o. 
C. 184 (rev 24 Ont. A. 183)] (constru- 
ing the Canada statute requiring the 
blocking and filling of frogs and oth- 
er spaces under railroad tracks, and 
holding that the power conferred up- 
on the railway committee of the privy 
council to dispense with the require- 
ments of § 4, during certain winter 
months, does not apply to the re- 
quirements of § 8 of the statute). 
See also Statutes [36 Cyc 1117]. 

5. Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

[a] Public interest.—A _ statute 
leaving it to the railroad commission 
to determine when the public benefits 
so far outweigh any harm to public 
interests as to render it advisable to 
construct a spur track is not invalid 
as contemplating that a spur track 
may be built, although the sum total 
of its effects is harmful to public in- 
terests. Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

6. See statutory provisions. 

7. Pennsylvania R. Co. v. Public 
Serv. Commm., 64 Pa. Super. 586. 

8. Generally see Statutes [36 Cyc 
1071-1097]. 


9. Ala.—Mobile, ete. R. Co. v. 
Steiner, 61 Ala. 559. 
Ind.—Jeffersonville, ete., R. Co. v. 


Dunlap, 112% Ind, 93). L387 INES 403: 

Tenn.—Cincinnati, ete., R. Co. v. 
State, 148 Tenn. 127, 252 SW 1000. 

Tex.—Beaumont, etc., R. Co. v. 
State, (Civ. A.) 194 SW 959. 

Wis.—Curry v. Chicago, ete., R. Co., 
43 Wis. 665. 

[a] Consistent statutes.—A stat- 
ute which imposes a penalty for the 
violation of certain regulations is not 
impliedly repealed by a subsequent 
statute making the violation a mis- 
demeanor on the part of the officer or 
agent responsible: therefor, there be- 
ing no repugnancy in the two statutes. 
Mobile, etc., R. Co. v. Steiner, 61 Ala. 
559 


{b] Inconsistent statutes.—(1) 
Where two ordinances are so mate- 
rially inconsistent that they cannot 
stand together, the latter covering the 


In the case of successive 
statutes imposing different or additional regulations, 
the latter will not be construed as impliedly repeal- 
ing or entirely superseding the former unless the pro- 
visions are so inconsistent that they cannot stand 


Regulatory stat- 
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utes imposing penalties are subject to the usual rule*? 
of strict construction.” 
by implication to cases not clearly within their ap- 
plication,'*® or so as to impose a cumulative penalty 
for successive violations,!* or a liability wpon,?® 
or a right of recovery by or for the use of,1® persons 
not clearly within the application of the statute; 
and where the penal clause of a statute is less com- 
prehensive than the body of the statute, the liability 
for the penalty will be restricted to the matters and 
persons specified in the penal clause.*? 
rule of strict construction is not violated by the 


They will not be extended 


But this 


court taking a common sense view of the statute as 


a whole and adopting the sense of the words which 
best harmonizes with the clear intent and object of 
the legislature;1® and the statute should not be con- 
strued so strictly as to defeat its obvious purpose.*?® 
Courts cannot read into a penal statute any language 


excusing offenders any more than they can language 


whole subject matter of the former, 
prescribing new conditions with dif- 
ferent penalties, the latter will be held 
to repeal and supersede the former. 
Terre Haute, etc., R. Co. v. South 
Bend, 146 Ind. 239, 45 NE 324 (ordi- 
nances relating to the lighting of 
street crossings by railroad com- 
panies). (2) Acts 29th Leg. c 133, re- 
quiring railroads to provide toilet 
rooms at stations, and providing a 
penalty for violations thereof, was, 
by implication, repealed by Acts 31st 
Leg. c 96? relating to the same sub- 
ject, the only change of the former 
by the latter act being in the length 
of time before and after the arrival 
of trains the room should be open 
and lighted, a reduction of the amount 
of penalty incurred for a violation 
of the act, and the date of the ac- 
crual of such penalty. State v. Tex- 
as, etelruR., ©o.0 S8 sex.” Cive A. ozs, 
125. SW ‘53. 1.638) Acts (189'7)), "ec 10" § 
8, and Acts (1907) c 390 § 2 (Thomp- 
son Shannon Code § 3059a14) vesting 
in the railroad commission power to 
“require the location of such depots 
and establishment of such freight and 
passenger buildings as the conditions 
of the roads, safety of freight and 
public comfort may require,” super- 
seded and repealed by implication so 
much of Acts (1887) ¢ 225 §§ 3065, 
3066, aS empowered the courts pri- 
marily to pass on the sufficiency of 
the accommodations of depots and 
waiting rooms. Cincinnati, etc., 5 
Co. v. State, 148 Tenn. 127, 252 SW 
1000. 


[ec] Complimentary acts.—Ver- 
non’s Sayles Civ. St. Amnnot. (1914) 
arts 4526, 4537, 4543, under which 


railroads may be criminally prose- 
euted for not maintaining sanitary 
closets at stations, does not repeal 
Rev. St. (1911) arts 6592-6594, pro- 
viding a civil penalty for the same 
offense, the acts being more compli- 
mentary than _ inconsistent. Beau- 
mont, ete., R. Co. v. State, (Tex. Civ. 
A.) 194 SW 959. 

10. Penalties for violation of reg- 
ulations see infra §§ 1066-1089. 


11. See Statutes [36 Cyc 1183-— 
1188]. , 
12.. U. S.—U. S. v. Harris, 78 Fed. 


290 [aff 177 U. S. 305, 20 SCt 609, 44 
L. ed. 780]. 

Ark.—St. Louis, etc., R. Co. v. State, 
125 Ark. 40, 187 SW 1064; St. Louis, 
ete., R. Co. v. State, 102 Ark. 205, 
143 SW 913. 

Conn.—Tracy v. New York, etc., R. 
@o.; 82. Conn: 1, 2 ./A.,156- 

Fla.—Atlantic Coast Line R. Co. v. 
State, 94 Fla. 120, 113 S 665, 114 S 456. 

Ind.—State v. Cleveland, ete, R. 
Co., 157 Ind. 288, 61 NE 669. 

Miss.—Kansas City, ete., R. Co. v. 
Jones, 73 Miss. 397, 18 SW 684. 


increasing lability.?° 


Mo.—State v. Quincy, ete., R. Co., 
150 Mo. A. 566, 131 SW 161. : 
Oh.—State v. Cleveland, etc., R. Co., 
8 Oh. Cir. Ct. 604, 4 Oh. Cir. Dec. 372. 

Tex.—State v. St. Louis Southwest- 
erm, RR. Cot, CCiva Avil a65e Sweden 
State v. Texas, etc., R. Co., (Civ. A.) 
143 SW 223 [cert questions answered 
106 Tex. 18, 154 SW 1159]; Houston, 
ete, / R2-Cooiv.e State; (Civ, ADL: 
SW 449; Bonner y. Franklin Co-Op. ~ 
Assoc., 4 Tex. Civ. A. 166, 23 SW 317. 

Wis.—Miller v. Chicago, etce., R. 
Co., 133 Wis. 183, 113 NW 384. 

{a] Administrative rule.—‘‘Where 
a statute authorizes penalties to be 
imposed for violations of an adminis- 
trative rule, the authority should be 
strictly construed and should not be 
extended beyond the clear and certain 
intent and scope of the rule alleged to 
be violated.” Atlantic Coast Line R. 
Co. v. State, 94 Fla. 120, 125, 113 °S 
665, 114 S 456. 

[b] Statute requiring water-clos- 
ets at stations.—State v. Texas, etc., 
Re Co.,! (Civi. 7A.) 143 SW 228) [cert 
questions answered 106 Tex. 18, 154 
SW 1159]. 

13. Tracy v. New York, etc., R. 
Coue8 22 Conn, 72) A= 1 56s0GS taterv- 
Cleveland, ete., R. Co., 157 Ind. 288, 
61 NE 669; State v. Cleveland, etc., 
Rid€o.,. 8 Oh. CimsCt.1604,74 Oh, Cire 
Dec. 372; Miller v. Chicago, ete., R. 
Co., 133 Wis. 183, 113 NW 384. 

{a] Illustration.—A statute im- 
posing a penalty for obstructing a 
street crossing by standing cars will 
not be extended by implication to 
include obstruction beyond the per- 
mitted time by moving cars, such as 
freight cars being switched back and 
forth. Tracy v. New York, etc., R. 
Co.,: 82 Conn. 1, 72 A 156. 

14. See infra § 1087. 

15. U.S. v. Harris, 78 Fed. 290 
faff 177-U.S.- 305, 20 SCt 609) 44 tl. 
ed. 788]; Bonner v. Franklin Co-op. 
Assoc., 4 Tex> Civ. A. 166, 23 SW 317. 

16. Kansas City, etc, R. Co. v. 
Jones, 73 Miss. 397, 18 S 684. 

17. State v. Cleveland, etc., R. Co., 
157 Ind. 288, 61 NE 669 (under a stat- 
ute requiring a company to maintain 
blackboards of certain dimensions at 
stations and to report thereon the 
lateness of trains, and providing a 
penalty for each violation of the stat- 
ute “in failing to report, or in mak- 
ing a false report,’ the penalty ap- 
plies only to the reporting of trains 
and not to the requirement as to the 
dimensions of the blackboard). 

18:21:00. "SAve Southern: Ri Co.,, 135 
Fed. 122; State v. Indiana, etc., R. 
Cox 133) indiv69, 32 °NE 38275 18h RA 
502; Peo. v. Clark, 14 NYS 642, 8 N. 
De Ores USO aby fe) 

19. Houston, etc., R. Co. v. State, 
(Tex. Civ. A.) 103 SW 449. 

20. U. S. v. Southern R. Co., 135 
Fed. 122. 
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Criminal statute construction.?1 


struction of criminal statutes.22 


[§ 902] D. Particular Regulations and Duties— 
1. Railroad Employees??—a. Qualifications.*+ 
ulations imposing reasonable tests of capacity and 
restricting employment to those able to pass such 
tests are valid;?° but regulations imposing arbitrary 
tests as to qualification are invalid.?° 
A statute requiring railroad 
employees to pass a physical examination for de- 
fects of vision?’ is reasonable and valid,?*® and has 


Defects of vision. 


21. Criminal offenses of: 
Railroads and operating employees 
see infra §§ 1111-1133. 
Strangers in connection with opera- 
tion of road see infra XXIII in 52 
C.J. 


22. U.S. v. Great Northern R. Co., 
229 Fed. 927, 144 CCA 209; St. Louis 
Southwestern R. Co. v. U. Se 183 Fed. 
770, 106 CCA 136: 

Purpose of federal safety appliance 
acts see infra § 980. 

23. Employees: 

Borer lly see Master and Servant § 

3 


Hours of service see Master and Serv- 
ant §§ 36-51. 

Interstate commerce see Commerce §§ 
49-57, 90, 91, 97, 101, 102 

Licensing see Licenses § 75. 


Offenses of see passim infra §§ 1111- 
1133. 
24. Intoxication as criminal of- 


fense see infra § 1117. 
25. Nashville, etc, R. Co. v. Ala- 
bama, 128 U. S. 96, 9 SCt 28, 32 L. ed. 


352; Nashville, etc., R. Co. v. State, 
83 Ala. 71, S 702. 
[a] Requirement that all flagmen 


shall have had at least one year’s ex- 
perience as brakemen is valid. Simp- 
son v. Geary, 204 Fed. 507 (Ariz. L. 
[1912] c 18 § 8). But see infra note 
26 [a]-[c]. 

26. See cases infra this note. 

[a] Prior period of experience.—- 
Smith v. Texas, 233 U. S. 630, 34 SCt 
681,° 58 L. ed. 1129, LRA1915D > 677 
{rev 66 Tex. Cr. 383, 146 SW 900]; 
Atchison, etc., R. Co. v. State, (Ariz.) 
265 P 602, 58 ALR 563. 

[b] One year’s service as teleg- 
rapher to be telephone operator.— 
“The means used to accomplish the 
end sought in paragraph 403 are whol- 
ly unsuited to its attainment and, 
therefore, that in so far as it requires 
one using the telephone to receive or 
transmit messages or orders affecting 
the movement of trains to have not 
less than one year’s experience as a 
telegraph operator it is wholly for- 
eign to the end it was intended to ac- 
complish and is, therefore, unreason- 
able and = arbitrary. Instead of 
producing the result desired its only 
effect is to reduce to a very small 
number the class from which those 
who use the telephone for receiving 
or transmitting orders or messages 
affecting train movements may be se- 
lected, and while this alone would not 
render it obnoxious to the constitu- 
tional provisions invoked, since it op- 
erates uniformly upon all of that 
class, yet its effect is to make a classi- 
fication founded upon an unreason- 
able and arbitrary basis which ren- 
ders it violative of both the state and 
Federal Constitutions.” Atchison, 
etce., R. Co. v. State, (Ariz.) 265 P 602, 
605 


[ce] In Texas (1) L. (1909) c 46 § 
2, requiring a specified period of prior 
experience as a prerequisite to service 
on a railroad in a specified capacity, 
was declared unconstitutional be- 
cause laying down no reasonable test 
of fitness and consequently tending to 
exclude competent persons from Jaw- 
ful labor. Smith v. Texas, 233 U. S. 
630, 34 SCt 681, 58 L. ed. 1129, LRA 


In a civil action 
to recover a penalty, the safety appliance acts are not 
to be construed by the rules which govern the con- 
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£s§ 901-903 


been held applicable to employment of persons with- 
in the state under contracts made without the state.*® 
It has also been held that a doctor appointed under 


such statute to examine applicants is under a man- 


Reg- 


Tes 


1915D 677 [rev 66 Tex. Cr. 383, 146 SW 
900]. (2) The statute making it a 
misdemeanor to act as a conductor on 


‘a railway train without having served 


two years as a freight conductor or 
brakeman is invalid. Smith v. Tex- 
as, supra. (3) But, prior to such 
declaration, it was held that the ex- 
perience required by the statute need 
not have been gained within the state. 
Byrne v. State, 60 Tex. Cr. 518, 132 
Sw 473. 

See statutory provisions. 

See cases infra this note. 

{a] Color blindness and other de- 
fects of vision.—Nashville, etc., R. 
Co. v. Alabama, 128 U. S. 96, 9 SCt 28, 
32 L. ed. 352; Nashville, etc., RCo: 
v. State, 83 Ala. 41, 35S 702. 

29. Nashville, etc., R. Co. v. State, 


auha; 
Palawan v. Kouns, 81 Ala. 272, 
63 


[a] Nonpayment of fee.—The fee 
for examination under the ‘statute is 
three dollars for each examination, 
and is “at the expense of the compa- 
nies,” and the refusal of the company 
to pay does not relieve the physician 
accepting the appointment as exam- 
iner from the duty of examining and 
certifying as to the qualifications of 
applicants who come properly before 
him, and he may be compelled by 
mandamus to do so. Baldwin v. 
Kouns, 81 Ala. 272, 2 S 638. 

31. See statutory provisions. 

32. Brotherhood of Railroad Train- 
men v. Public Serv. Commn., 73 Pa. 
Super. 523. 


oe -See Constitutional Law §§ 907, 
1072. 
34. U. S.—St. Louis, ete:, R. Co. v. 


Arkansas, 240 U. S. 518, 36 SCt 443, 
ee i: ed. 776 [aff 114 Ark. 486, 170 SW 
580]. 

Ariz.—Arizona Eastern R. Co. v. 
State, 29 Ariz, 446, 242 P 870. 

Ark.—-Chicago, etc., R. Co. v. State, 
86 Ark. 412, 111 SW 456 [aff 219 U.S. 
453,:31 |'SCt'275,°55 L.-ed.!290]2 

Cal.—Ex p. Galivan, 162 Cal. 331, 
122 P 961. 

Ind.—Pittsburg, etc., R. Co. v. State, 
172 Ind, 147, 87 NE 1034 [aff 223 U. 
S. 713 mem, 32 SCt 520 mem, 56 L. ed. 
626 mem]. 

Mass.—Renaud v. New York, etc., 
R. Co., 206 Mass. 557, 92 NE 710. 

Mo.—Harper v. St. Louis Mer- 
chants’ Bridge Terminal Co., 187 Mo. 
575, 86 SW 99. 

Nebr.—State v. Chicago, etc., R. Co., 
115 Nebr. 306, 212 NW 535. 

Nev.—State v. Nevada Northern R. 
Co., 48 Nev. 436, 233 P 531. 

Oh.—New York Cent. R. Co. v. Pub- 
lic Utilities Commn., 121 Oh. St. 383, 
169 NE 299. 

Pa.—Pennsylvania R. Co. v. Ewing, 
241 Pa. 581, 588, 88 A 775, 49 LRANS 
977, AnnCas1915B 157. 

Ss. C.—Joyner v. South Carolina R. 
Coy, 2655S Oreo eS ey pe 

Tex.—Missouri, etc., Coz Mc- 
Re 50 Tex. Civ. A. aris 109 SW 
1104. 

“The title to the act under con- 
sideration is ‘An act to promote the 
safety of travelers and employees up- 
on railroads, by compelling common 
carriers by railroad to properly man 


datory duty to do so.°° 

[§ 903] b. Full Crew Statutes—(1) In General. 
The so-called “full crew acts, 
number and kind of employees on trains or ecars,?+ 
are designed to promote the safety of passengers. 
and employees,?? and, when they do not otherwise 
infringe constitutional provisions,?* are valid and’ 
enforceable,?* if sufficiently reasonable*® and defi- 


” requiring a- specified 


their trains.’ The declared purpose 
of the act, as found in its title, is 
clearly within the police powers of 
the State, never to be abridged.” 
Pennsylvania R. Co. v. Ewing, supra. 

“That power, which extends to all 
regulations affecting the health, good 
order, morals, peace and safety of so- 
ciety, includes those which are rea- 
sonably necessary for the safety of 
passengers and employees on railroad 
trains.” Pennsylvania R. Co. v. 
Ewing, supra. 

35. St. Louis, etc., R. Co. v. State, 
114 Ark. 486, 170 SW 580 [aff 240 U. 
S. 518, 36 SCt 448, 60 L. ed. 776]; Chi- 
cago, etc., R. Co. v. State, 86 Ark. 412, 
111 SW 456 [aff 219 U. S. 4538, 31 SCt 
275, 55 L. ed. 290]; Pennsylvania R. 
Co. v. Ewing, 241 Pa. 581, 88 A 775, 
49 LRANS 977, AnnCasi915B 157. 

[a] Tlustrations.—(1) Ee(19 0% 2p 
295, providing that in the operation 
of ratiroads more than fifty miles in 
length freight trains consisting of 
twenty-five or more cars shall be 
equipped with a crew of not less than 
an engineer, fireman, conductor, and 
three brakemen, and further provid- 
ing that penalties for violation of the 
act shall not be incurred during 
strikes of men in train service of the 
lines involved, was within the legis- 
lative discretion, and courts cannot 
declare the act void as arbitrary and 
unreasonable. Chicago, etce., R. Co. 
86 Ark. 412, 111 "SW 456 


v. State, 
[aff 219° USS. 453; 31 'sct 2705.55) dae 
ed. 290]. (2) That six men on a 


switching crew: are necessary for the 
protection of crossings only when 
flying switches are made, and that 
such switches are prohibited by the 
railway rules, does not render L. 
(1913) p 211, requiring a switching 
crew of six men, unreasonable. St. 
Louis, ete., R. Co. v. State, 114 Ark. 


486, 170 SW 580 [aff 240 U. S. 518, 36 
SCt 443, 60 L. ed. 776]. 
36. Pittsburgh, etc, i EeriCo. Vv. 


State, 172 Ind. 147, 157, 87 NE 1034 
[aff 223 U. S. 713 mem,- 32 SCt 520 
mem, 56 L. ed. 626 mem]. 

“The validity of the statute is as- 
sailed on* the ground that an uncer- 
tainty arises out of the penalizing 
provisions of section three. It will be: 
noted that this section provides that 
‘any railroad company... who: 
shall send out on its road . any 
train which is not manned in accord- 
ance with sections one and two of 
this act, shall be guilty of a misde- 
meanor and upon conviction shall be 
fined,’ etc. It is argued that by rea- 
son of this clause there can be no. 
conviction unless the offending com- 
pany has been guilty of violating at. 
the same time and by the same act 
both sections one and two of the act. 
It is true that section three, in this: 
respect, is not aptly drafted and is 
open to criticism, but a consideration 
of the provisions of the statute fully 
reveals the fact that it was not the 
sense or intent of the lawmakers so. 
to unite the provisions of section 
three that there could be no prosecu- 
tion under the law unless the offend- 
ing company was guilty of violating 
conjointly sections one and two, by 
running over its road, at the same 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 903-905] 


Penal provisions of such statutes are subject to 
the usual*? rule of strict construction,?® but should 
not be interpreted so as to defeat the obvious purpose 
of the legislature.*® Running a train with less than 
the prescribed number of employees constitutes a 
violation of such statutes.*® 

Particular regulations considered.t4: Under a 
statute requiring a specified crew on freight trains 
operated over a road or part of it,4? a single track 
branch is a railroad irrespective of its length,*? or 
the fact that it is used exclusively for freight,** and 
despite the existence of numerous private sidings 
along the line.*® While a statute requiring a speci- 
fied crew on freight trains operated on a read over 
fifty miles in length*® is not designed to be extrater- 
ritorial in effect,*7 it doeg apply to a road if its total 
line within and without the state exceeds fifty 
miles.*® A full crew statute in terms applicable to 
trains “sent out” on a railroad within the state*® 
has been construed as applicable to trains starting 
from a different state and passing through the local 
state to points beyond the borders of the latter.®° 

[§ 904] (2) Character and Location of Crew. 
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Under a statutory provision requiring a brakeman 
on a train,®! having an employee engaged in other 
duties but subject to call as a brakeman does not ful- 
fill the statutory duty.°? Under a statute requiring 
the posting of a brakeman between every two cars of 
a passenger train,°* it is not necessary that there 
should be a brakeman at each end of each car.** 
An ordinance requiring brakemen on trains moved 
within city limits to be so stationed as to see and 
hear signals has been construed as also requiring the 
stationing of brakemen where they can relay the 
signals to employees running the train.®°° 

[§ 905] (3) Composition of Trains. Under stat- 
utes prescribing different and specified crews for 
freight, passenger, or “other” trains, and failing to 
define the specified classes of trains,°® it will be pre- 
sumed that the legislature used the terms in their 
ordinary or popular signification,>’ and a freight 
train will be defined as one carrying freight only,°® 
a passenger train one carrying passengers and no 
freight,°® and mixed trains will fall within the cate- 
gory of “other” trains.°° Under statutes requiring 
specified crews for passenger trains and for freight 


time and as a concurrent act, a 
freight-train not manned as required 
by the first section of the statute, and 
also a passenger mail or express-train 
not equipped with a crew as exacted 
by section two. «‘To construe the stat- 
ute to the effect that a railroad com- 
pany could not be convicted thereun- 
der without charging in the indict- 
ment or affidavit, as the case might 
be, and proving upon the trial, that 
it, by the same act, had violated the 
two sections in question, would be 
absurd and against the plain intent 
of the legislature. The conjunction 
‘and,’ as used in the phrase ‘sections 
one and two of this act,’ was evi- 
dently intended to be disjunctive, and 
will be so interpreted in order [to give 
effect to or] to carry out the legisla- 
tive meaning or intent.” Pittsburgh, 
etc., R. ‘Co. v. State, supra. 

37. See Statutes [36 Cyc 1180]. 

38. State v. Nevada Northern R. 
Co., 48 Nev. 436, 233 P 531. 

39. Pittsburgh, ete 


R. Co 4 
State, 172 Ind. 147, 87 NE 1034 tart 


223 U.S. 713 mem, 32 SCt 520 mem, 56 
L. ed. 626 mem]; State v. Nevada 
EA a R. Co., 48 Nev. 436, 233 P 
Bo 1, 

40. Pennsylvania R. Co. v. Public 
Serv. Commn., 67 Pa. Super. 569. 

[a] Five, under statute requiring 
six.—Pennsylvania R. Co. v. Public 
Serv. Commn., 67 Pa. Super. 569. 

41. See also infra §§ 904-906. 


42. See statutory provisions. 

43. Pennsylvania R. Co. v. Public 
Serv. Commn., 74 Pa. Super. 131, 135. 

44. Pennsylvania R. Co. v. Public 


Serv. Commn., supra. 

45. Pennsylvania R. Co. v. 
Serv. Commn., supra. 

“Tt can searcely be contended that 
the Boyer Run Branch is a switching 
yard or classification yard. It is a 
regular branch railroad, operating a 
single track, controlled by block sig- 
nals, with two freight stations. The 
sidings leading into the various coke 
operations are not located on the 
right-of-way of the railroad company 
and do not belong to it. They no 
more convert a single track railroad 
into a switching yard than they would 
have like effect if located along the 
main line of the appellant company. 
The length of its line or the fact that 
it is devoted solely to the movement 
of iets it is not material.’ Pennsyl- 
vania R. Co. v. Public Serv. Commn., 
supra. 

46. See statutory provisions. 

47. Kansas City Southern R. Co. 
v. State, 116 Ark. 455, 459, 174 SW 223. 

“Tt does not operate as an attempt 


Public 


to extend the authority of the State. 


beyond its confines nor to give the law 
extra-territorial effect . but only 
as a classification of such lines as are 
required to comply with its provi- 
sions in order to protect the em- 
ployees operating the trains and the 
public.’’ Kansas City Southern R. Co. 
v. State, supra. 

48. Kansas City Southern R. Co. 
v. State, supra. 

“The evident purpose of the act as 
therein declared, is to require all rail- 
roads over fifty miles in length, en- 
gaged in the operation of trains and 
the hauling of freight, to equip the 
freight trains of the designated length 
with the full crew including three 
brakemen and this relates to all rail- 
roads operating in the State, whqse 
line or lines of road are more than 
fifty miles in length, whether they 
are fifty miles in length within the 
State or not.” Kansas City Southern 
R. Co. v. State, supra. 

49. See statutory Ue 

50. Pittsburgh, etc., 

State, 172 Ind. 147, 87 NE 1034 tare 223 
US) 713 mem, 32 SCt 520 mem, 56 
L. ed. 626 mem]. 

[a] Words “send out” did not lim- 
it the act to trains originating within 
the state, but such’ words were used 
in the sense of “operate” or “run 
over its” jroad,">” so that’ ‘the’ act 
was applicable to all trains while be- 
ing operated within the state, al- 
though they originated in another 
state and passed through Indiana to 
points beyond. Pittsburgh, etc., R. 
Co. v. State, 172 Ind. 147, 87 NE 1034 
faff 223 U. S. 718 mem, 32 SCt 520 
mem, 56 L. ed. 626 mem]. 

51. See statutory provisions. 

52. Public Serv. Commn. v. Phila- 
delphia, etc., R. Co., 260 Pa. 327, 103 
A 725 [rev 65 Pa. Super. 531]; Public 
Serv. Commn. vy. Baltimore, etc., R. 
Co., 260 Pa. 323, 103 A 724 [rev 65 Pa. 
Super. 536]. 

{a] Dining car conductor.—The 
operation of a passenger train with a 
erew consisting of an engineman, a 
fireman, a conductor, a baggageman, 
a flagman, and a dining car conductor, 
but no “brakeman” as required by 
Full Crew Act June 19, 1911 (P. L. 
p 1054) § 5, was a violation of the act, 
where the dining car conductor, al- 
though he might be required by the 
conductor to act as brakeman, did 


not, in fact, perform the duties of a 
brakeman, Public Serv. Commn. v. 
Baltimore, etc., R. Co., 260 Pa. 323, 


103 A 724 [rev 65 Pa. Super. 536]. 
53. See statutory provisions. 
54. Renaud v. New York, etc., R. 
Co., 206 Mass. 557, 92 NE 710. 
55. Harper v. St. Louis Merchants’ 


Bridge Terminal R. Co., 187 Mo. 575, 
86 SW 99 (holding, however, that the 
ordinance is complied with, although 
the brakeman was not on top of the 
car but was clinging to the side of the 
car, if his duties could be as effectual- 
ly performed in this manner). 

56. See statutory provisions. 

57. Arizona Eastern R. Co. v. 
State, 29 Ariz. 446, 242 P 870. 

58. Arizona Eastern R. Co. v. 
State, supra. 

[a] “A ‘freight train’ is one which 
carries freight alone, having a ca- 
boose attached for the use of rae 

Arizona Eastern R. Co. 
State, 29 Ariz. 446, 449, 242 P 870, 
See also Freight § 6. 

[b] “A ‘local freight train’ is one 
which stops at any siding along the 
line where there is freight to load and 
unload, be the quantity what it may, 
as differentiated from one which takes 
and leaves freight only at certain 
definite stops and generally called a 
‘through train.’’’ Arizona Eastern R. 
ere v. State, 29 Ariz. 446, 449, 242 P 

59. Arizona Fastern R. Co. v. 
State, supra. 

mes train” see Passengef 
60. Arizona Eastern R. Co. vy, 
State, 29 Ariz. 446, 242 P 870. 

{a] “Mixed érains” defined.— 
“Does the train in question come 
within this last-named classification? 
An examination of the stipulation on 
record and quoted above shows that it 
possessed every characteristic of the 
‘mixed train’ above described. It 
carried passengers, baggage, express 
and mail, but did not have a caboose. 
It had seven regular stations between 
the termini of the line at which stops 
were made for the purpose of con- 
ducting passenger and mail business, 
whether there was any freight to pe 
received or put off or not. All these 
stations were carried upon the regu- 
lar time-card of the railroad, and the 
train was designated on the time-card 
and scheduled as a ‘mixed train.’ In 
addition thereto, the train carried 
from one to fifteen freight-cars, and 
stopped for the purpose of receiving 
or delivering local freight whenever 
any was waiting at any of the sta- 
tions along the line. It seems to us 
that, if such a thing exists as a ‘mixed 
train,’ the one in question comes 
clearly within the description, and 
that it should no more be called ei- 
ther a passenger or freight train than 
we should give the name of either 
horse or ass to the mule, which par- 
takes of the character of both.” Ari- 
zona Eastern R. Co. v. State, 29 Ariz. 
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ains,®! a mixed passen nd frei rain is 

trains, * = ixed senger and freight train is not 
A statute relative to employees on trains 
passengers and merchandise®* is inap- 
passengers only.°# 
a statute requiring any train, carrying passengers, 
consisting of four or more passenger coaches and 
one baggage ear, to carry a crew of six exclusive of 
Pullman employees,®*® a combination ear in fact used 
for baggage is a “baggage car” notwithstanding the 
absence of a baggageman®® or the locking of the 
Under a statute requiring two 
brakemen on passenger trains carrying four or more 
passenger coaches or cars,°* a train of less than four 
passenger cars but of more than four cars is not 


covered.®? 


transporting 


pleable to trains carrying 


aforesaid ear.®7 


within the requirement.®® 


Pullman sleepers are passenger coaches within the 
meaning of the statute relative to full crew require- 


ments of passenger trains.’° 
[§ 906] (4) Number of Trains. 


446, 451, 242 P 870. See also Mixed 40 
Cc. J. p 1231 text and note 46. 

61. See statutory provisions. 

62. State v. Chicago, etc., R. Co., 
115 Nebr. 306, 308, 212 NW 535; Joy- 
ner v. South Carolina R. Co., 26 S. C. 
49,1 SE 52 (the statute on the subject 
of brakemen which applies in terms 
to passenger trains and fr eight trains 
considered separately, requiring ‘on 
passenger trains one brakeman to 
every two cars and on freight trains 
one upon the rear car of the train, is 
not applicable to a mixed train). 

“A custom has grown up of calling 
a train made up of both freight and 
passenger cars and carrying both pas- 
sengers and freight a ‘mixed train.’ 
‘Mixed train’ has come to have defini- 
tion accordingly. Legislators and 
everybody else recognize the term and 
its meaning. Because of its function, 
the way it naturally operates, the leg- 
islature has not seen fit to prescribe 
the size and character of its crew. 
Until it does the road cannot be re- 
quired to furnish its mixed train with 
another brakeman.’ State v. Chica- 
go, etc., R. Co., supra. 


63. See statutory provisions. 
64. State v. International, etc., R. 
Co., 29 Tex. Civ. A. 149, 68 SW 534 


(the statute requiring a brakeman on 
the rear car of “all trains transport- 
ing passengers and merchandise” 
does not apply to trains carrying pas- 
sengers only). 

65. See statutory provisions. 

66. Pennsylvania R. Co. v. Public 
Serv. Commn., 67 Pa. Super. 569, 574. 

“The presence or absence of a par- 
ticular employee, designated a bag- 
gageman, could not and did not 
change the character of the car.” 
Pennsylvania R. Co. v. Public Serv 
Commn., supra. 

Pennsylvania R. Co. v. Public 

Serv. Commun., supra. 


68. See statutory provisions. 

69. Ex p. Galivan, 162 Cal. 331, 122 
P 961. 

fa] Illustration.—Under St. (1911) 


p 65 § 1, requiring carriers to provide 
two brakemen on passenger trains 
consisting of four or more passenger 
coaches or cars, two brakemen are not 
required on passenger trains of four 
or more cars where less than four 
are passenger coaches or passenger 
ears, the word “passenger” in the 
statute qualifying ‘‘cars’” as well as 
“coaches,” the words “coaches” and 
“cars” including all cars used for 
transportation of passengers. Ex p. 
Galivan, 162 Cal. 331, 122 P 961. 

70. Pennsylvania R. Co. v. Public 
Serv. Commn., 67 Pa. Super. 569, 574. 

“In the use of the broad expression 
found in the statute, viz: ‘passenger 
coaches,’ the legislature must ‘have 
had in mind that the public travel by 
night as well as by day; that trains 
may be largely, if not entirely, com- 
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[$§ 905-907 


tory provision excepting from ‘the full crew require- 
ment “any line of railroad in this state on which but 
one train a day is operated each way,”’*! the roads 
excepted are those with traffic limited exclusively to 
one daily train each way.7? — 

[$ 907] (5) Train and Switching Movements. 
In the absence of specific contrary provisions,’* full 
crew acts apply to train movements,’* but not to 
switching operations,’® the rules in this respect being 
similar to those obtaining under the air-brake pro- 
visions of the Federal Safety Appliance Act.7® 
train does not lose its character as such because it 
hauls only empty cars,*? or because the engine is 
located in an unusual position,*® or because in the 


A 


course of the run it performs incidental switching 


operations.*® 


Splitting a train with two engines so that neither 


section has a full crew is a violation of the statutes.®° 


Under a statu- 


posed of what are generally called 
Pullman cars. Otherwise, why ex- 
clude Pullman porters and other em- 
ployees in computing the number of 
those who should compose the operat- 
ing crew contemplated by the act?’ 
Pennsylvania R. Co. v. Public Serv. 


Commn., supra. 
71. See statutory provisions. 
72. State v. Nevada Northern R. 


Co., 48 Nev. 436, 439, 233 P 531. 

“This language means and refers 
to a class of railroads whose busi- 
ness is restricted and limited exclu- 
sively to the operation of but one 
train a day each way over their lines, 
and no more.’ State v. Nevada 
Northern R. Co., supra. 

fa] Round trip trains not contem- 
plated.—‘‘Counsel for appellant inter- 
pret the language quoted to mean that 
a company which operates one train 
a day each way over its line does 
not violate the act in operating an- 
other train on the same day, insuffi- 
ciently manned, but one way over its 
line. In support of this contention 
it is argued that the synonym for 


‘each’ is ‘every; hence ‘each way’ 
means ‘every way,’ and applied to a 
situation involving two ways, ‘each 


way’ necessarily means ‘both ways’ 
and, since in this instance there was 
but one train operated each way on 
the day in question, the penalty im- 
bosed by the act cannot be enforced. 
y We are of opinion that the word 
‘every’ is not always synonymous 
with the word ‘each.’ In view 
of the plain meaning and purpose of 
the act, we are of opinion that the 
term ‘each way,’ as used in section 5, 
does not necessarily mean ‘every 
way.’ Conceding that the appellant 
actually operated but one passenger 
train each way on a particular day 
over its line, we cannot see how it 
could, simply to suit its own conven- 
ience, operate a freight train insuffi- 
ciently manned on the same day one 
way over its line without doing vio- 
lence to the full crew law designed 
to promote the public safety.” . State 
v. Nevada Northern R. Co., 48 Nev. 
436,-439, 233 P5381. 

73. See infra text and notes 82-85. 

74. Pennsylvania R. Co. vy. Public 
Serv. Commn., 74 Pa. Super. 131, 137. 

“As soon as the train is made up 
and ready to begin its run, the crew 
required by the act must be present 
before the train can move on its run.” 
Pennsylvania R. Co. v. Public Serv. 
Commn., supra. 

{a] Train is unit to be manned.— 
Brotherhood of Railroad Trainmen y. 
Public Serv. Commn., 73 Pa. Super. 


523. 
75. See infra text and note 81. 
76. Brotherhood of Railroad Train- 


men v. Public Serv. Commn., 73 Pa. 
Super. 523. 
Rule under federal air-brake provi- 


Switching. While full crew statutes do not ordi- 


sion see infra § 991. 

77. Pennsylvania R.*Co. v. Public 
Serv. Commn., 74 Pa. Super. alephy BME 

“When they left Youngwood yard 
it was undoubtedly a train. That it 
was made up of empties is of no mo- 
ment. <A train does not lose its char- 
acter as such because it hauls no 
loaded cars.” Pennsylvania R. Co. v. 
Public Serv. Commn., supra. 

78. Pennsylvania R. Co. v. Public 
Serv. Commn., supra. 

“We are unable to accede to the 
proposition that it lost its character 
as a train at Boyer Run Junction be- 
cause six cars were there cut off and 
the position of some of the remaining 
cars shifted to facilitate delivery at 
the sidings, so that eight were placed 
ahead of the engine and twelve were 
behind it. The position of an engine 
in a train has no effect upon its char-. 
acter as a train. It may be in front 
or at the rear or midway without af- 
fecting the status of the _ train.” 
Pennsylvania R. Co. v. Public Serv. 
Commn., supra. 

79. Pennsylvania R. Co. v.. Public 
Serv. Commn., supra. 

“Tt was not a switching operation 
Such as rendered it impracticable to 
have a full crew tec operate it, but a 
train within the contemplation of the 
Act of 1911. That it switched some 
cars onto the sidings at Hecla and Mt. 
Pleasant did not destroy its character 
as a train when it was running on 
the main track of the branch. If it 
was a train at any time during the 
trip from the junction to the términus, 
the act applies; it was not affected 
by the fact that it may have done 
some switching at the _ sidings.” 
Pennsylvania R. Co. v. Public Serv. 
Commn., 74 Pa. Super. 131, 138. 

80. Pennsylvania R. Co. v. Public 
Serv. Commn., supra. 

“Nor were the provisions of the act 
complied with by having a flagman 
and a brakeman a mile and a half to 
two miles away with engine 2179 and 
the cars which it was hauling. The 
commission said very aptly on this 
point: ‘Splitting up a train and crew 
in the manner evidenced in this case, 
separately operating the parts over 
the road under the conditions as dis- 
closed, where neither air, hand or oral 
signals were available to the conduc- 
tor who accompanied one part, or ob- 
servable by the members of the crew 
who accompanied the other part, in- 
troduces the very element of danger 
which the legislature foresaw and at- 
tempted to provide against by requir- 
ing train crews to consist of certain 
numbers and class of employees. To 
separate a train crew as in the in- 
stant case destroys the codperative 
support and interdependent vigilance 
which lead to safety of operation. If 
it can be lawfully permitted here, 
why may not the separate sections: 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuinber. 


§§ 907-909] 


narily apply to switching operations,®§! under some 
statutes*®? full erew requirements are specifically 


applied to switching operations.®* 


ute requiring a specified crew on an engine or locomo- 
tive used to switch ears,** a locomotive crane used 
for switching purposes is within the full crew re- 


quirement.°° 


[§ 908] c. Weather Sheds. 


small branch line has 


ulate. 


Under a statute re- 
quiring railroads to provide weather sheds where 
construction and repair work is permanently done, 
at all division points, for use of employees perma- 
nently engaged in such work,*® the terminus of a 
been held not a division 
point;** and “permanently” means “constantly” as 
applied to the work done,**® but “regularly” as ap- 
plied to the employees engaged therein.*® 

[§ 909] d. Station Agents®°—(1) Power To Reg- 
Subject to constitutional and statutory re- 
strictions,®! a board or commission may, under its 


RAILROADS 


Under a stat- 


graph, service.?® 


Particular statutory provisions. ® 
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roads,®”? in the reasonable®? exercise of its regula- 
tory powers, require the presence of agents at sta- 
tions,®* who, when the circumstances demand it, may 
be required to be capable of rendering routine tele- 


Under a stat- 


ute empowering a commission to compel adequate 


agents.°§ 


employees.? 


general power to regulate the operation of rail- 


of passenger trains be similarly 
manned, with one conductor in charge 
of both and each accompanied by a 
partial crew?’ Pennsylvania R. Co. 
v. Public Service Commn., 74 Pa. 
Super. 131, 138. 

Si.) iChicazo;, -ete:, R. Co. vo" Ma- 
loney, 77 Ill. A. 191; Pennsylvania R. 
Co. v. Public Serv. Commn., 74 Pa. 
Super. 131; Brotherhood of Railroad 
Trainmen v. Public. Serv. Commn., 73 
Pa. Super. 523. 

[a] Reason for rule.—‘“‘It is im- 
practicable to enforce the provisions 
of the Full Crew Law literally while 
the company’s employees are engaged 
in sorting and switching operations in 
a yard for the purpose of making up 
a train to go out on its road, or in 
breaking up a train after it has com- 
pleted its run and distributing the 
cars on its tracks preparatory to as- 
sembling them again into trains. For 
example, cars are placed in a train in 
a-certain order for convenience, so 
that they may be cut off at certain 
stations or sidings with the least ef- 
fort and delay. In order to -secure 
this order, an engine may have to 
make a number of trips back and forth 
in a yard with only one or two cars, 
while the balance of the train is sta- 
tionary and receiving the additions 
thus brought from time to time. It 
would be impracticable and unreason- 
able to construe the act so as to re- 
quire a full crew of five men to be 
stationed on an engine and car every 
time such a car was shifted so as to 
make up a train.’ Pennsylvania R. 
Co. v. Public Serv. Commn., 74 Pa. 
Super. 131, 136. 

[b] Statute requiring brakeman on 
rear car of a freight train does not ap- 
ply to cars being shifted about the 
yard in making up the train. Chi- 
eago, etc., R. Co. v. Maloney, 77 Ill. 
Je ale 

82. See statutory provisions. 

83. St. Louis, etc., R. Co. v. Arkan- 
sas). 240 Ur S:2518, 36° SCt 443, 60) ta: 
ed. 776 [aff 114 Ark. 486, 170 SW 580]; 
Harmon v. Speer, 195 Ind. 199, 144 NE 
241; Missouri, etc., R. Co. v. McDuf- 
fey, 50 Tex. Civ. A. 202, 109 SW 1104; 
and cases infra note 85. 

[a] “The police power of the state 
extends to making and enforcing reg- 
ulations for the operation of locomo- 
tives and cars within switch yards 
which will safeguard the lives of em- 
ployees and others lawfully in such 
yards.” Harmon v. Speer, 195 Ind. 
199, 208, 144 NE 241. 

{b] Switch lights.—Missouri, etc., 
R. Co. v. McDuffey, 50 Tex. Civ. A 
202, 109 SW 1104. 

Precautions with respect to move- 
ment of trains, cars, and engines gen- 
erally see infra §§ 1006-1065. 

84. See statutory provisions. 

85. New York Cent. R. Co. v. Pub- 
lic Utilities Commn., 121 Oh. St. 383, 


169 NE 299. 

.{a] TIllustration.—The provisions 
of Gen. Code § 12557—-1, requiring that 
a carrier in the operation of an engine 
or locomotive used to switch cars 
shall man the same with' a full crew 
of competent employees as therein 
specified while handling or switching 
ears in any railroad yard or on any 
railroad track within the limits of this 
state, apply to and include a locomo- 
tive crane while it is being so used. 
New York:‘Cent. R. Co. v. Public Util- 
ities Commn., 121 Oh. St. 383, 169 NE 
299, 300 (“in the use of the word ‘en- 
gine’ or ‘locomotive’ the Legislature 
has evinced a purpose to make its 
requirement cover a_ self-propelled 
vehicle, whether properly denominat- 
ed an engine or locomotive, which is 
used to switch cars. It is therefore 
wholly unnecessary to enter into a 
technical discussion of the terms ‘en- 
gine’ and ‘locomotive.’ It is the use 
of the instrumentality which is the 
controlling factor, and determines 
whether or not it is subject to the 
requirements of the statute as to the 
crew necessary for its operation. If 
used only as a crane for the purpose 
of moving materials, and not as a lo- 
comotive or engine in the switching 
of cars, it of course would not fall 
within the requirements of this sec- 
tion’’).. 

See statutory provisions. 

87. St. Louis, etc., R. Co. v. State, 
102 Ark. 205, 143 SW 913. 

[a] MTllustration.—A town which 
was not the headquarters of the divi- 
sion officials, and where no trains 
were regularly changed or made up or 
train crews regularly changed, only 
local trains on a branch ending their 
runs there, and the engineer and fire- 
man remaining there for the night to 
make the return trip, was not a “‘divi- 
sion point.” St. Louis, etc., R. Co. v. 
State, 102 Ark. 205, 148 SW 913. 

[b] Features characterizing divi- 
sion point.—‘‘The features character- 
izing the place along the line as a 
division point, within the meaning of 
this statute, are determined either by 
the fact that the point is a place 
where the division officials are locat- 
ed, or by the fact that the place is 
one where trains are regularly 
changed and made up, and crews are 
regularly changed, or substantially 
sor? eiSt, Louis, ete, RaiCo. Vv. State, 
102 Ark. 205, 210, 143 SW 913. 

ss. St. Louis, etc., R. Co. v. State, 
86 Ark. 518, 112 SW 150. 

[a] “Running repairs,” such as re- 
placing broken, defective, or missing 
parts of a car, necessary to keep it 
in operation, constantly done on an 
uncovered repair track, constitute 
work “permanently” done so as to 
subject the road to a penalty for fail- 
ure to have a weather shed over the 
repair track. St. Louis, etc., R. Co. v. 


heating and lighting of depots,®? the commission has 
implied power to compel maintenance of station 
Under a statute empowering a board to 
order a railroad to furnish adequate and suitable 
accommodations at all stations for the receiving and 
delivering of traffic,®® the board has power to order 
a permanent agent at a flag station.* 
der a statute granting a board or commission power 
to regulate the location of stations and the estab- 
lishment of freight and passenger buildings,” it lacks 
implied power to regulate the selection of station 


However, un- 


State, 86 Ark. 518, 112 SW 150. 

g9. St. Louis, etc., R. Co. v. State, 
supra. 

90. Cross references: 
Accommodations and facilities at sta- 

pene generally see infra §§ 912-— 

oO. 
Depots and waiting rooms see infra 

§ 916 et seq. 

91. See constitutional and statu- 
tory provisions; and supra § 889. 

92. See supra §§ 892. 893, 

93. See infra text and notes 7-9. 

94. Fla.—State v. Florida East 
Coast R. Co., 69 Fla. 165, 67 S 906. 

Ida.—Oregon Short Line R. Co. v. 
Public Utilities Commn., 47 Ida. 482, 
206, OO: 

Ill.—State Public Utilities Commn. 
v. Toledo, ete., R. Co.,. 267 Ill. 93, 107 
NE 774. 

Minn.—Abrahamson 
Northern R. Co., 177 Minn. 136, 225 
NW 94; Hines v. Minnesota, etc., R. 
Co., 151 Minn. 402, 186 NW 797. 

N. M.—Denton v. Atchison, etc., R. 
Co., 277 PB 34. 

Ok1.—St. Louis-San Francisco R. 
Co. v. State, 115 Okl. 152, 242 P 248. 

Or.—State v. Corvallis, ete., R. Co., 
59 Or. 450, 117 P 980. 

S. D.—Barnard v. Chicago, etc., R. 
Co., 39 S. D. 623, 166 NW 148. 

Tex.—Angelina, etc., R. Co. v. Rail- 
road Commn., (Civ. A.) 212 SW 703. 

Can.—Winnipeg Jobbers, etc., As- 
soc. v. Canadian Pac. R. Co., 8 CanR 
Cast tote 

[a] Thus, under a statute empow- 
ering a board to compel a railroad to 
furnish reasonably adequate ‘serv- 
ice,’ the board has power, in a proper 
case, to compel a road to provide 
agents at stations, since the word 
“service” is expansive enough in its 
application to include engagement of 
a station agent. State v. Corvallis, 
ete, Rt. Co. 59NOr. 450) elaine -918 0: 

95. St. Louis-San Francisco R. Co. 
v. State, 115 Okl. 152, 153, 242 P 248. 

“The Corporation Commission in its 
legislative capacity would have the 
authority to at least require the serv- 
ices of an agent capable of rendering 
such telegraph services as might be 
necessary in order for the railway 
company to properly operate its trains 
and conduct the business of its sta- 
tion.” St. Louis-San Francisco R. Co. 
v. State, supra. 

96. Discontinuance of agency see 
infra text and notes 5, 6. 


v. Canadian 


97. See statutory provisions. 

98. Angelina, etc., R. Co. v. Rail- 
zeae Commn., (Tex. Giv. A.) 212-Siw 
703. 

99. See statutory provisions. 

1. Winnipeg Jobbers, etc., Assoc. 


v. Canadian Pacific R. Co., 8 CanRCas 
bale 

2. See statutory provisions. 

3. Nashville, ete, R. Co. v. Rail- 
road, etc., Commn., 159 Tenn. 43, 49, 
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s 


Discontinuance of agency.* 


Reasonableness of regulations. 
be reasonable.’ 


reasonable® or unreasonable.® 


[§ 910] (2) Duty of Railroad. While it has been 
said that in the absence of statute?® a railroad has 
plenary power to determine whether or not it should 
keep an agent at any station,’! railroads are ordi- 
narily under a duty to provide and maintain agents 


15 SW (2d) 751. 

“The Act confers on the Commis- 
sion the power to require the location 
of such depots and the establishment 
of such freight and passenger build- 
ings as the condition of the roads, 
safety of freight and public comfort 
may require. This implies the power 
to forbid the abandonment of an exist- 
ing depot or station required for pub- 
lic convenience and comfort of pas- 
sengers. But the implication does 
not follow that the Commission may 
direct and control the Railway in the 
selection of its employees at such de- 


pots and stations.’ Nashville, etc., 
RR; Coy va) Railroad, vetc... (Conimmn.; 
supra. 


4. Abandonment of operation see 
supra § 893. 

Proceedings to discontinue opera- 
tions and facilities see supra § 885. 

5. See statutory provisions; and 
infra § 913. 

6 Kansas City Southern R. Co. v. 
pike R. Commn., 175 Ark. 425, 299 SW 
761. 

7. Fla.—State v. Florida East 
Coast R. Co., 69 Fla. 165, 67 S 906. 

Ida.—-Oregon Short Line Re Comes 
Public Utilities Commn., 47 Ida. 482, 
216. P 9:70: 

Ill.—State Public Utilities Commn. 
v. Toledo, etc., R. Co., 267 Ill. 93, 107 
NE 774. 

Minn.—Abrahamson v. Canadian 
Northern R. Co., 177 Minn. 136, 225 
NW 94. 

N. M.—Denton v. Atchison, ete., R. 
Co., 277 P 34; State Corp. Commn. v. 


Atchison, etc., R. Co., 32 N. M. 304, 
255 P 394; Seward v. Denver, etc., 
Re OOsse lt GUNeny Oet DO Woe sO Len OS. 0 4G 


LRANS 242. 

{a] “In testing the reasonableness 
of order requiring a railroad agent 
at a point where not needed for public 
safety, the number of persons to be 
benefited and the relative value and 
cost of the service are to be consid- 
ered.” Denton v. Atchison, ete., R. 
Cor LC ONGEM. ive ds PY. 

Presumption of reasonableness see 
infra § 1101. 

8. State Public Utilities Commn. v. 
Toledo, etc., R. Co., 267 111.98, 107 NE 
774; Hines v. Minnesota, etc., R. Co., 
151 Minn. 402, 186 NW 797; Barnard 
vy. Chicago, -etc.; R..Co., 39.8. D..623; 
166 NW 148. 

[a] Incorporated village with two 
hundred inhabitants and annual traf- 
fic revenue of over eight thousand 
dollars.—Hines v. Minnesota, etc., R. 
Co., 151 Minn. 402, 186 NW 797. 

[b] Order to maintain agency one 
year, at small place, pending result 
of investigation.—State Public Util- 
ities Commn. v. Toledo, etc., R. Co., 
267 Ill. 93, 107 NE 774. 

[ec] Traffic revenue of over ten 
thousand dollars a year.—Barnard v. 
Chicago, etc., R. Co., 39 S. D. 623, 166 

NW 148. 

: 9. Oregon Short Line R. Co. v. 
Public Utilities Commn., 47 Ida. 482, 
276 P 970; Randall v. Atchison, etc., 
Rito. CNM.) 281 Pr 470% 


Under statutes giving 
a commission broad powers as to facilities at sta- 
tions,® it has been held that the commission has pow- 
er to direct discontinuance of a station agency cre- 
ated by special act of the legislature.® 

Orders of a board 
or commission relative to agents at stations must 
In accordance with the circum- 
stances involved, particular orders have been held 
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statute.14 


generally.?® 
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at stations,1? unless the volume of business is not 
sufficient reasonably to demand the services of such 
an employee,!* and the matter is often regulated by 
The duty to provide an agent may be 
implied from statutory provisions relative to depots 
Under a statute providing in one sec- 
tion that every railroad shall provide at all villages 
and cities suitable freight and passenger depots, and 
in a succeeding section that, where the annual busi- 


ness “at any station” exceeds a specified amount, the 


{a] Slight inconvenience—dispro- 
portionate expense.—‘“Where sole in- 
convenience, resulting from failure to 
maintain an agent at a station, is in 
respect to freight traffic, and where 
but slight inconvenience results in 
shipping and receiving carloads, the 
revenues from which are $19,000, but 
considerable inconvenience, principal- 
ly to two merchants, results as to less 
than carloads, the revenues from 
which are $1,300, an order requiring 
maintenance of local agent at $2,400 
held unreasonable.” Denton v. At- 
epee ete., Go; cCNSEM2) 20 7B 

[b] Prospective conditions.—“‘It 
seems clear from the entire record 
that the order re-establishing the 
agency as a matter of convenience to 
the public is centered solely upon the 
prospective shipping of cattle and 
sheep. This, however, aS shown by 
the evidence cannot be accomplished 
by the mere re-establishing of an 
agent, but only by the installation of 
loading pens and cattle chutes, there 
being none at Ricardo. It might well 
be that a different question would 
here be presented if Ricardo had the 
necessary facilities for loading and 
shipping live stock, but, as conditions 
now exist, practically all of the evi- 
dence is speculative in its nature, de- 
pending upon conditions which do not 
now exist, and therefore has no sub- 
stantial bearing on the subject-matter 
of the petition and order and the sole 
question here for our consideration. 
We are here considering only the rea- 
sonableness of the present require- 
ments, and we must find from the evi- 
dence that the order is unreasonable 
and unjust.” Randall v. Atchison, 
etc., R. Co., (N. M.) 281 P 479, 480. 

[c] Order refusing permission to 
discontinue agency.—Oregon Short 
Line R. Co. v. Public Utilities Commn., 
47 Ida. 482, 276 P 970 


10. Statutory regulations see 
supra § 909. 
11. Kansas City Southern R. Co. v. 


Se R. Commn., 175 Ark. 425, 299 SW 
761. 

12. Louisiana R., etc., Co. v. State 
R. Commn., 146 La. 609, 83 S 849; Mis- 
souri, etc., R. Co. v. State, 24 OkKl. 331, 
103 P 613; State v. Corvallis, etc., R. 
Co., 59" Ory 450; 468, 117 Pos 0 eine me 
Quebec, ete., R. Co., 24 CanRCas 229. 

“The construction of a _ suitable 
depot at a station would be of little 
value to passengers and shippers, un- 
less the carrier kept at such place, 
for a reasonable time before and 
after the arrival and departure of 
trains, an agent with whom the pub- 
lic could transact business relating to 
railroad traffic. The duty to maintain 
a representative at the place and 
times indicated is a service which a 
railroad company owes, and the per- 
formance of which may be com- 
pelled.” State v. Corvallis, ete., R. 
Co., supra. 

13. Louisiana, R., etc., Co. v. State 
R. Commn., 146 La. 609, 83 S 849; 
Chicago, etce., R. Co. v. State, 74 Nebr. 


railroad shall keep an agent there,+® the road must 
keep an agent at a station with the requisite amount 
of business irrespective of whether such station is 
in an incorporated or unincorporated village.*? 
der a statute requiring an agent at any station where 


Un- 


77, 103 NW 1087; Missouri, etc., 

Co. v. State,. 24 Okl. S3te 103 618: 
Canadian Nat. R. Co. v. Fort Garry, 28 
CanRCas 335; In re Quebec, etc., R. 
Co., 24 CanRCas 229. 

[a] Tllustration.—A company can- 
not be compelled to continue the serv- 
ices of a station agent at an unim- 
portant village of only forty persons 
where the business does not justify 
the expense and the,stoppage of trains 
is not discontinued and there are oth- 
er regular stations within a few miles 
on each side of the place in question. 
Chicago, ete., R. Co. v. State, 74 Nebr. 
77, 103 NW 1087. 

[b] Volume of outgoing freight.— 
“While the volume of outgoing freight 


is not necessarily the criterion for 


all cases, and might be totally inap- 
plicable to some exceptional cases, it 
would appear to be aS good as any 
for ordinary cases; and must be the 
safest, since it is the one adopted by 
the railroads.” Louisiana R., etc., Co. 
v. State R. Commn., 146 La. 609, "612, 
83 S 849. 

[c] Unreasonable order.—(1) An 
order of the railroad commission, re- 
quiring a railroad to maintain an 
agent at a station only three and one- 
half miles south and six miles north 
of two other agent stations, was un- 
reasonable, fn view of the other agent 
stations, despite its serving the con- 
venience of a good many persons of 
the neighborhood. Louisiana R., etc., 
Co. v. State R. Commn., 146 La. 609, 83 
S 849. (2) An order ‘of the railroad 
commission, requiring a railroad to 
maintain an agent in charge of a sta- 
tion at a point where. the total out- 


ward traffic revenue for the preceding - 


year was two thousand, eight hun- 
dred dollars and forty seven cents, 
while the cost of the agency, with in- 
cidentals, would be about one thou- 
sand seven hundred dollars a year, 
was held unreasonable, one thousand 
nine hundred nine dollars and seven 


cents of the revenue having been. 


from carload freight, and eight hun- 
dred ninety one dollars and_ forty 
cents from passengers, neither of 
which required an agent, while only 
ninety five dollars and fifty two cents 
was from less than carload shipments. 


Louisiana R., etc., Co. v. State R. 
Commn., supra. 

14. See supra § 909. 

15. Angelina, etc., R. Co. v. Rail- 
rae Commn., (Tex. ‘Civ. A.); 212 Sw: 
703. 

[a] Illustration.—The duty im- 


posed by Rev. St. § 6693, to provide 
and maintain adequate depots at 
every station for accommodation of 
passengers and to keep them well 
lighted and warmed, carries with it 
by necessary implication the furnish- 
ing of agents at such stations, as the 
depots cannot be automatically light- 
ed and heated. Angelina, etc., R. Co. 
v. Railroad Commn., (Tex. Civ. A.) 212 
SW 703. 
See statutory provisions.’ 

17. Hines v. Minnesota, etc., R. Co., 

151 Minn. 402, 186 NW 797, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the annual business exceeds a specified sum,!® such 
sum is to be measured by the volume of business at 
the station,’® irrespective of the particular railroad 
ultimately securing the business,2° and irrespective 


of the question of profit.2+ 
[§ 911] 2. Location 


houses.?° 


[§ 912] 3. Stations and Station Facilities?”’—a. 


Regulation by State in General.?® 


of its regulatory power,?® a state may require the 
maintenance of adequate stations at certain places®° 
and control and regulate the furnishing of necessary 
and proper accommodations and facilities thereat.?} 
The state’s power to regulate the furnishing of ac- 
commodations and facilities at stations must be 


18. See statutory provisions. 

19. Abrahamson Vv. Canadian 
Northern R. Co., 177 Minn. 136, 225 
NW 94 

“The amount of business is the test, 
rather than whether the village is in- 
corporated.” Hines v. Minnesota, 
oe R. Co., 151 Minn. 402, 405, 186 NW 


20. Abrahamson Vv. Canadian 
Northern R. Co., 177 Minn. 136, 141, 
225 NW 94. F 


“The station facilities, reasonable 
and necessary in the conduct of a cer- 
tain amount of business, are the same 
irrespective of what carrier ultimate- 
ly receives the revenue. The same 
service is required at Pitt station on 
a carload of pulpwood whether it is 
being shipped a distance of six miles 
to Baudette, or 200 miles, with a cor- 
responding difference in freight 
charges, or whether the operating 
company retains all or only part of 
the freight charges. The same is 
true as to passenger service. The 
public interest, safety and _ con- 
venience must have consideration.” 
Abrahamson v. Canadian Northern R. 
Co., supra. 

21.- Abrahamson NEE 
Northern R. Co., supra. 

“The words ‘annual business’ in the 
statute do not mean annual profit.” 
Abrahamson vy. Canadian Northern R. 
Co., supra. 

22. See supra § 887. 

Regulation as affected by interstate 
character of traffic see Commerce § 97 
text and note 77. 

23. See case infra notes 24-26. 

Accommodations and facilities at 
stations see infra §§ 912-938. 

Location of stations see supra § 140 
et seq. 

24. International, etc., R. Co. v. 
Anderson County, (Tex. Civ. A.) 174 
SW 305 [aff 246 U. S. 424, 38 SCt 370, 
62 L. ed. 807]. 


25. International, ete. R. Co. v. 
Anderson County, supra. 
26. International, ete, R. Co. v. 


Anderson County, supra. 
27. Agents at stations see supra §§ 
909, 910. ' 
Location of stations see supra § 140 
et seq. 

Rights and duties as carrier: 
Baggage room and facilities see Car- 
riers § 1567 text and notes 78, 79. 
Railroad’s right to regulate use of 

station by third persons: 
Generally see Carriers § 1075. 
Exclusive privileges see Carriers § 
1076. 
28. Regulation as affected by in- 
terstate character of traffic see Com- 
merce § 98. 


29. See supra §§ 727, 887. 
[a] Not invasion of company’s 
property rights. State v. Florida 


East Coast R. Co., 67 Fla. 83, 64 S 


443. 


of Operation Structures. 
The state’s power to regulate the operation of rail- 
roads** includes the power to designate the location 
of structures used in the operation of the road,?* 
such as general offices,?* machine shops,?® and round- - 
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exercised in accordance with constitutional limita- 
_ tions*? and cannot be used to compel the railroad to 
furnish facilities for purposes foreign to transporta- 
tion.** ‘Uncertainty** or unreasonableness*® will in- 


validate the statute. 


stations.?8 


In the exercise 


30. State v. Florida Hast Coast R. 
Co., supra; and cases infra note 31. 

31. U. S.—Great Northern R. Co. 
v. Minnesota, 238 U.S. 340, 35 SCt 753, 
59 L. ed. 1337. 

Ala.—State R. Commn. v. Alabama 
Great Southern R. Co., 185 Ala. 354, 64 
S 138, LRA1915D 98. 

Ark.—Kansas City Southern R. Co. 
v. State R. Commn., 175 Ark. 425, 299 
SW 761. 

Fla.—State v. Florida East Coast R. 
Co., 67 Fla. 83, 64 S 443. 

Ky.—-Louisville, etc., R. Co. v. Com., 
103 Ky. 605, 45 SW 880, 46 SW 697, 
20 KyL 366. 

Me.—Railroad Comrs. v. Portland, 
Etc rey Ci 

Minn.—State v. Great Northern R. 
Co., 135 Minn. 19, 159 NW 1089. 


Mo.—State v. Wabash, etc., R. Co., ; 


83 Mo. 144. 

N. C.—Corporation Commn. vy. At- 
lantic Coast Line R. Co., 139 N. C. 126, 
57 SE 793. 

Okl.—Chicago, ete., R. Co. v. State, 
90 Okl. 173, 217 P 147. 

S. C.—Shealy v. Southern R. Co., 127 


SiG. 15, 1205 SE) o6 1. 
Tex.—Ft. Worth, ete. R. Co. v. 
State, (Civ. A.) 275 SW 111 [writ of 


error dism 274 'U. S. 718, 47 SCt 589, 
f1 L. ed. 1323). 

Particular accommodations and fa- 
cilities see infra § 916 et seq. 

32. Due process see Constitutional 
Law § 1072. 

Equal protection of laws see Consti- 
tutional Law § 908. ; 

33. Great Northern R. Co. v, Ca- 
hill, 253 U. S. 71, 40 SCt 457, 64 L. ed. 
787 [rev 40 S. D. 55, 166 NW 306]; 
Great Northern R. Co. v. Minnesota, 
238 U. S. 340, 35. SCt 753, 59 Li. ed. 
SS ils 

State’s power to require carrier to 
furnish general facilities for accom- 
modation of public see Carriers § 44. 

34. Houston, etc., R. Co. v. State, 
101 Tex. 333, 107 SW 525 [answering 
cert questions (Civ. A.) 103 SW 449]; 
Missouri, etc., R. Co. v. State,'100 Tex. 
420, 100 SW 766; State v. Texas, etc., 
R. Co., (Tex. Civ. A.) 103 SW 653. 

35. Houston, etc., R. Co. v. State, 
101 Tex. 333, 107 SW 525 [answering 
cert questions (Civ. A.) 103 SW 449]; 
Missouri, etc., R. Co. v. State, 100 Tex. 
420, 100 SW 766. 

36. Particular accommodations 
and facilities see passim infra §§ 916- 
937. 


Station agents see supra § 909. 

37. See supra § 912. 

38. Kansas City Southern R. Co. v. 
State R. Commn., 175 Ark. 425, 299 SW 
761. 

39. Ala.—Alabama Great Southern 
R. Co. v. Alabama Public Serv. 
Commn., 210 Ala. 151, 97 S 226. 

Ark.—St. Louis Southwestern R. Co. 
v. Stewart, 150 Ark. 586, 235 SW 1003. 

Colo.—Chicago, etc., R. Co. v. Pub- 


o., 63 Me. 269, 18 AmR 208. | 


[§ 913] b. Regulation by Board or Commission in 
General*?*—(1) Existence of Power. 
ture may delegate to a board or commission its pow- 
er®? to regulate accommodations and facilities at 
The power of a board or commission to 
regulate accommodations and facilities at stations is 
derived from, and coextensive with, the constitutional 
and statutory provisions creating it.*? 
utes empowering a board or commission to regulate 
the general operation of railroads,*® it may regulate 
the furnishing of facilities at stations,++ although it 
has been said that the railroad should be accorded 
primary discretion in such matters.*? 

[§ 914] (2) Exercise of Power. 


The legisla- 


Under stat- 


Generally speak- 


asta Commn., 68 Colo. 475, 190 
Fla.—State v. Seaboard Air Line R. 
vena 89 Fla. 419, 104 S 602, 39 ALR 


Ga.—Smith v. Seaboard Air Line R. 
Co.. 10 Ga. A. 227, 73-SE 523: 

Ill.—State Public Utilities Commn. 
v. Cleveland, ete., R. Co., 283 Ill. 374, 
119 NE 310. 

Ky.—Louisville, etc., R. Co. v. Com., 
190 Ky. 78, 226 SW 113. 

La.—Louisiana R., etc., Co. v. State 
R. Commn., 146 La. 609, 83 S 849. 

Minn.—State v. Great Northern R. 
Co., 135 Minn. 19, 159 NW 1089. 

Mo.—State v. Public Serv. Commn., 
275 Mo. 60, 204 SW 395. 

Nebr.—Loup Valley Land Co. v. Un- 
soy Pac. R. Co., 95 Nebr. 331, 145 NW 

N. M.—Randall v. Atchison, etc., R. 
Co.;' 281 BP: 479. 

N. Y.—Peo. v. Delaware, etc., Canal 
Co., 32 App. Div. 120, 52 NYS 850 [aff 
165 N. Y.'362,°59. NE 158]5 4 

Okl.—Chicago, ete., R. Co. v. State, 
67 Okl. 10, 168 P 239, LRA1918C 492. 

Or.—State v. Corvallis, ete., R. Co., 
59 Or. 450, 117 P 980. 

S. D.—State v. Chicago, etc., R. Co., 
12 S. D. 305, 81 NW 503, 47 LRA 569. 

Tex.—Angelina, etc., R. Co. v. Rail- 
road Commn., (Civ. A.) 212 SW 703. 

Vt.—Bacon v. Boston, ete., R. Co., 
83 Vt. 421, 76 A 128. 

Wash.—State v. State R. Commn., 
60 Wash. 218, 110 P 1075. 

Can.—Alberta United Farmers v. 
Canadian Pac. R. Co., 23 CanRCas 104. 

40. See statutory provisions; and 
supra § 892. 

41. St. Louis-San Francisco R. Co. 
v. Albright, 176 Ark. 761, 4 SW (2d) 
910; Louisville, ete., R. Co. v. Rail- 
road Comrs., 63 Fla. 491, 58 S 543, 44 
LRANS 189; Missouri, ete., R. Co, v. 
State, 25 Okl. 437, 106 P 858; Atchi- 
son, etc., R. Co. v. State, 23 Okl. 210, 
100 P 11, 21 LRANS 908; Royalton v. 
Central Vermont R. Co., 100 Vt. 443, 
138 A 782. ; 

[a] Petition to restrain road from 
substituting inferior facilities is 
within the statutory jurisdiction of 
the commission. Royalton vy. Central 
Vermont R. Co., 100 Vt. 443, 138 A 782. 

42. Louisville, etc., R. Co. v. Rail- 
road Comrs., 63 Fla. 491, 58 S 543, 44 
LRANS 189. 

[a] Reason assigned.—‘“‘As the 
carrier is the owner of its property 
and provides its facilities, and is lia- 
ble in damages for injuries caused by 
its negligence in furnishing or using 
such facilities, governmental regula- 
tions should accord to the carrier a 
primary discretion as to the charac- 
ter, dimensions and details of the fa- 
cilities required unless the carrier 
fails or refuses to properly exercise 
its rights.’”’ Louisville, etc., R. Co. vy. 
Railroad Comrs., 63 Fla. 491, 504, 58 
S 543, 44 LRANS 189. 
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ing, rules, regulations, and orders of a board or com- 
mission relative to accommodations and facilities at 
stations must be reasonable,#? except, it has been 
held, where the statute is mandatory.** 

Commissioners may properly 
consider prospective public business at stations.*° 
The reasonableness of 
a general rule or regulation should not be tested by 


Prospective traffic. 
Test of reasonableness.*® 


a single application thereof.*7 
Service at loss. 


Where accommodations or facilities 


43. U.S—Great Northern R. Co. v. 
State, 288 U.S. 340, 35 SCt 763, 59. L. 


ed. 1337 [rev 122 Minn. 55, 141 NW 
1102]; U. S. v. Interstate Commerce 
Commn., 34 F. (2d) 228 [rev on other 


grounds 280'U.'S. 52, 50 SCt 63; 74 Li. 
ed. 81]. 

Ala.—Alabama Great Southern R. 
Co. v. Alabama Public Serv. Commn., 
210 Ala. 151, 97 S 226. 

Ark.—St. Louis-San’ Francisco R. 
Co. v. Albright, 176 Ark. 761, 4 SW 
(2a) 910. ; 

Colo.—Chicago, etce., R. Co. v. Public 
Parties Commn., 68 Colo. 475, 190 P 

39. 

Fla.—State v. Seaboard Air Line R. 
Cos, 92-EMlac1139, 191)S.281, 735. feer- 
tiorari dism 275 U.S. 574 mem, 48 SCt 
17 mem, 72 L. ed. 4384 mem]. 

Ga.—Smith v. Seaboard Air-Line R. 
€o.,/10' Ga. A.» 227,73 SE 523: 

Ill.— State Public Utilities Commn. 
v. Toledo, ete., R. Co., 267 Ill. 93, 107 
N# 774. 

La.—Louisiana R., etc., Co. v. Stdte 
R. Commn., 146 La. 609, 83 S 849. 

Minn.—Palmerlee vy. Chicago Great 
Western R. Co., 152 Minn. 291, 188 NW 


A board or. commission may re- 
quire the furnishing of essential accommodations and 
facilities at stations even though a loss will be sus- 
tained by the road in connection therewith.*§ 
if enforcement entails a loss to the road on its entire 
operation, the regulation will be held unreasonable.*® 


3283 mState ov. oMinneapolis, ete;  R- 
Co., 76 Minn. 469, 79 NW 510. 

Mo.—State v. Public Serv. Commn., 
mie Mo. 155, 196 SW 369. 

M.—Randall v. Atchison, T., etc., 
R. ae 281 P 479; Seward v. Denver, 
ete, ER. Cos. U7 N. M. 557, b3li P 980, 
46 LRANS 242. 

Okl.—Chicago, etc., R. Co. v. State, 
127 Okl/ 175,245 P 656; Chicago, ete, 
R. Co: v. State, 67 OkKl. 10, 168 P 239, 
LRA1918C 492. 

S. D.—Barnard v. Chicago, etc.,7R. 
Co., 39 S. D. 623, 166 NW. 148. 

Vt.—Bacon v. ‘Boston, ete, ha, Co., 
83 Vt. 421, 76 A 128. 

Wash.—State v. State R. Commn., 
60 Wash. 218, 110 P 1075. 

Presumption of reasonableness see 
infra § 1101. 

44. Angelina, etc., R. Co. v. Rail- 
road Commn., (Tex. Civ. A.) 212 SW 
703. 

45. State v. Atlantic Coast Line R. 
Co., 77 Fla. 366, 379, 81 S 498; State 
v. Florida East Coast R. Co., 67 Fla. 
83, 64 S 443. 

“Tt is within the province and duty 
of the Railroad Commissioners and 
the carrier to anticipate and provide 
for the reasonable requirements by 
prospective growth of the business 
done by the carrier.” State v. Atlan- 
tic Coast Line R. Co., supra. 

46. Service at loss see infra §. 923. 

47. Smith v. Seaboard Air-Line R. 
Co., 10 Ga. A. 227, 73 SE 523. 

[a] MTlustration.—That a regula- 
tion prescribed with reference to 
keeping open their depots and stations 
for the reception of passengers may 
result in a particular case in hardship 
or injury is not a criterion by which 


to test the reasonableness of the rule; 
but if the rule conduces to the interest 
of the railroad company, and works 
oo hardship to the traveling public 
generally, it must be considered as 
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fit 


[§ 915] (8) Duty of Board or Commission. 


[§§ 914-916 


venient rather than essential to public welfare, the 
reasonableness of orders to furnish them will be de- 
termined by balancing the relative expense to the 
road against the relative convenience to the publie,°° 
and such orders will not be enforced if the burden 
on the road is disproportionate to the public bene- 


Sub- 


ject to, and in accordance with, applicable constitu- 


But, 


are merely con- 


reasonable. Smith v. Seaboard Air- 
Line R. Co., 10 Ga. A. 227, 73 SE 523. 

48. State v. Seaboard Air Line R. 
Co;,-92 Fla. 1139, 111-S\ 281,;735 [eer- 
tiorari dism 275 U. S. 574 mem, 48 SCt 
17 mem, 72 L. ed. 434 mem]. 

“A railroad common carrier may, in 
addition to the facilities and accom- 
modations already furnished, be re- 
quired to render a particular service 
that it is essentially the duty of the 
earrier to do for the reasonable’ con- 
venience of its patrons among the 
public, and to meet the reasonable re- 
quirements of the public service un- 
dertaken. Even though such a par- 
ticular duty if enforced would be in 
itseif unremunerative and burden- 
some, such a result would be an inci- 
dent to the service voluntarily under- 
taken, in consideration of the fran- 
chises permitted to be used for the 


public good, and the property rights 


of the carrier would not thereby be 
unlawfully invaded, if the particular 
service is reasonably necessary for 
the public convenience, and the bur- 
den to the carrier has some fair rela- 
tion to the benefits accruing to the 
public, and the burden of the particu- 
lar service, considered with reference 
to the entire business of the carrier, 
does not in reality amount to a denial 
to the carrier of a reasonable compen- 
sation for the service rendered by it 
as an entirety.” State v. Seaboard Air 
Line R. Co., supra. 

49. State v. Seaboard Air Line ‘R. 
Co., Supra. 

[a] Factors considered.—‘‘In de- 
termining whether the burden of a 
particular regulation enforced by 
State authority is confiscatory and un- 
lawful because it prevents a railroad 
company from receiving a reasonable 
compensation for the service rendered 
taken as an entirety, the fair actual 
value of all the property and labor and 
management rightly used in render- 
ing the service, should be considered.”’ 
State v. Seaboard Air Line R. Co., 92 
Fla. 1139, 1140, 111 S 281, 735 [certi- 
orari dism ane U. S. 574 mem, 48 SCt 
17 mem, 72 L. ed. 434 mem]. 

50. State v. Atlantic oeet Line R. 
Cont Milan 366, 315 S49 

“Where the he REA is not 
among the carrier’s absolute duties, 
the expense to be incurred may be one 
of the cortrolling considerations.” 
State v. Florida Hast Coast R. Co., 67 
Fla. 83, 100, 64 S 443. 

[a] Thus “in determining the va- 
lidity and reasonableness of an order 
requiring wharf and depot facilities 
to be furnished regard should be had 
for considerations that show whether 
the facilities may justly be required 
for the convenience and safety of the 
public to be served, and whether the 
expense to the carrier is so out of 
proportion to the advantage thereby 
afforded to the public or so affects its 
earnings as to impose an unlawful 
burden upon the carrier.”’ State v. At- 
lantic Coast Line R. Co., 77 Fla. 366, 
378, 81 S.498. 

[b] “A proper test is not whether 


tional or statutory provisions,°? a board or commis- 
sion may not only be empowered to direct,°* but may 
be under a duty to direct®* the furnishing of ade- 
quate facilities at stations. 

[§ 916] c. Depots and Waiting Rooms—(1) Reg- 
ulations—(a) In General. 
powers of a state®® or of a board or commission’® 


Among the regulatory 


the facilities required by the order 
are in fact necessary, but whether 
they are reasonable for the conven- 
ience and safety of the public to be 
served, and the expense to the carrier 
is not so unreasonably out of propor- 


tion to the convenience afforded to the | 


public as to impose an unlawful bur- 
den upon the carrier.” State v. Flor- 
ida East Coast R. Co., 67 Fla. 83/ 100, 
64 S 443. 

[ec] Distinctions stated.—“‘There is 
a distinction in character and impor- 
tance between the duties which a rail- 
road company owes to the public. 
The duty to provide fit and suitable 
roadbeds and tracks and rolling stock 


may be distinguished from the duty © 


to provide a particular character of 
stations and depots and connections 
along its line of road. The former 
may be classed as a duty vitally nec- 
essary to the public and its perform- 
ance absolutely essential, while the 
latter may be a useful convenience, 
but under some circumstances a par- 
ticular facility may not be an absolute 
duty. One makes for the security of 
the lives and property of all its pa- 
trons, the other for the convenience 
and comfort of some of its patrons. 
The one is an essentially higher and 
more important duty than the other. 
In the one case the fact that the per- 
formance of the particular duty will 
be unremunerative will not, in view of 
the nature of the duty to the public, 
excuse non-performance, while in the 
other, the fact that the particular 
service may incur a loss to the rail- 
road company does not excuse non- 
performance, the loss occasioned by 
its performance may be considered in 
determining the reasonableness of the 
order requiring it to be performed.” 


.State v. Atlantic Coast Line R. Co., 77 


Fla. 366, 380, 81 S 498. 

Sis State v. Atlantic Coast Line R. 
Co., Supra. 

[a] Rule applied.mAn order re- 
quiring depot facilities to be fur- 
nished, when shown by admissions of 
the pleadings to be so unreasonable 
with reference to past and present 
conditions as unlawfully to invade the 
carrier’s property rights, should not 
be enforced, especially if the prospec- 
tive growth of the carrier’s business 
does not clearly warrant the order. 
State v. Atlantic Coast Line R. Co., 77 
Fla. 266, 81 S 498. 

52. See constitutional and statuto- 
ry provisions. 

53. See supra § 913. 

54. Chicago, etc., R. Co. v. State, 67 
OkL.» 10; s1638) PR cee LRA1918C 492; 
Angelina, ete., Co. v. Railroad 
Commn., (Tex. ott A.) 212 SW 703. 

[a] Depot building.—Angelina, 
etc., R. Co. v. Railroad Commn., (Tex. 
Civ. A, )) 2125S W 203° 

55. See supra §§ 887-890. 

Regulations as to stations generally 
see supra § 912. 

56. See supra §§ 892, 893. 

Regulations as to stations general- 
ly see supra §§ 913-915. 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 916] 


may be included the power to require a railroad to 
build or provide depots and waiting rooms.” 
power®® includes by implication power to prescribe 
the kind,®® capacity,°° and construction materials 
of the building, and to enlarge an existing depot.®? 
However, under the general rule,®* orders, regula- 
tions, and requirements in the exercise of this power 
must be reasonable,°* although, under a mandatory 
statute requiring erection of depots at stations,°° 
a commission’s order for the erection of a depot is 
not subject to a test of reasonableness.°® 
trary rejection of a railread’s counterplan for im- 


57. Ala.—Alabama Great Southern 
R. Co. v. Alabama Public Serv. 
Commn., 210 Ala. 151, 97 S 226. 

Ark.—St. Louis Southwestern R. 
ae ave Stewart, 150 Ark. 586, 235 SW 
100 

Colo.—Chicago, ete., R. Co. v. Pub- 
petites Commn., 68 Colo. 475, 190 


Fla.—State v. Florida East Coast R. 

Co., 67 Fla. 83, 64 S 443. 

y.—Louisville, etc., R. Co. v. Com., 
103 Ky. 605, 45 SW 880, 46 SW 697, 20 
KyL 366. 

La.—Vicksburg, ete., R. Co. v. Lou- 
_isiana Public Serv. Commn., 160 La. 
1028, 107 S 894. 

Minn.—State v. Great Northern R. 
Co., 185 Minn. 19, 159 NW 1089; State 
v. Minneapolis, ete., R. Co., 76 Minn. 
469, 79 NW 510. 

Mo.—State v. Public Serv. Commn., 
271 Mo. 155, 196°SW 369. 

N. Y.—Peo. v. Delaware, ete., Canal 
Co.,.32 App. Div. 120, 52 NYS 850 Laff 
£65 No Y2 362, 59 NEN158 ]- 

Okl.—Chicago, etc., R. Co. v. State, 
67, OK]. 10, 168. P.289, URATIIISC, 492; 
St. Louis, ete., R. Co. v. Sutton, 29 Okl. 
553, 119. P 423. 

Or.—State v. Corvallis, etc., R. Co., 
59 Or. 450, 117 P 980. 

S. D.—Bernard v. Chicago, etce., R. 
Co., 39 S. D. 623, 166 NW 148. 

Tex, —Angelina, ete., R. Co. v. Rail- 
road Commn., (Civ. A.) 212 SW 703. 

[a] Plenary power.—(1) Under a 
statute empowering a commission to 
make, after hearing on complaint, an 
order respecting railroad service, to 
compel the road to fulfill its statutory 
duty of providing reasonably adequate 
service, equipment, and facilities, the 
commission has plenary power to or- 
der the erection of a passenger and 
freight depot. State v. Corvallis, ete., 

Corr DOPOTHEL5 0 TP 79.810) 0'C2)) 
“Where a railway company presents 
plans, specifications, and estimate of 
cost of making alterations in a pas- 
senger station, and there is no evi- 
dence that the alterations and im- 
provements will not afford adequate 
facilities, such proposed improve- 
ments meet the requirements of the 
Constitution, and if, after such im- 
’ provements are made, the same prove 
inadequate, the jurisdiction of the 
Corporation Commission is complete 
and plenary to require them to en- 
force its requirements by proper rules 
and orders.’’ Chicago, etc., R. Co. v. 
State, 117 Okl. 175, 245 P 656. 
Location of new stations see supra 


§ 142 
58. See supra text and note 57. 
59. St. Louis Southwestern R. Co. 


v. Stewart, 150 Ark. 586, 235 SW 10038; 
State v. Great Northern R. Co., 135 
Minn. 19, 159 NW 1089. 

60. St. Louis Southwestern R. Co. 
v. Stewart, 150 Ark. 586, 235 SW 1003. 

61. St. Louis Southwestern R. Co. 
v: Stewart, supra; Chicago, etc., R. 
Con w. State) 67-Okl: 10) 168) 23,9, 
LRAI9I8C 492: St. Louis, ete, R. 
Co. v. Sutton, 29 Ok], 553, 119 P 4238. 

[a] “his power cannot be capti- 
ously or arbitrarily exercised. We 
do not find that the order of the Com- 
mission is open to that charge. Ap- 
pellant merely denies the authority 
of the Commission to give any di- 
rections with respect to the kind of 
material, and in this we think that 
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Such | sonable.®7 


An arbi- 


require erection 
Under a statute 
counsel is mistaken.” St. Louis 


Southwestern R. Co. v. Stewart, 150 
Ark. 586, 594, 235 SW 10038. 


62. Hines v. Minnesota, etc. R. 
Co., 151 Minn. 402, 186 NW 797. 

[a] Construction of platform.— 
Hines v. Minnesota, ete., R. Co., 151 
Minn. 402, 186 NW 797. 

63. See supra §§ 912, 914. 

64. Ala.—Alabama Great Southern 
R. Co. v. Alabama Public’ Serv. 


Commn., 210 Ala. 151, 97 S 226. 
Ark. —St. Louis Southwestern R. 
Co. v. Stewart, 150 Ark. 586, 235 SW 


1003. 
CUGs ee Ee sees COs Ne 
Louisiana Public Serv. Commn., 160 
La. 1028, 107 S 894. 
Minn.—State v. Minneapolis, etc., 


R. Co., 76 Minn. 469, 79 NW 510. 

Mo.—State v. Public Serv. Commn., 
271 Mo. 155, 196 SW 369. « 

Ok1.—Chicago, ete., R. Co. v. State, 
67 Okl. 10, 168 P 239, LRAI918C 492. 

S. D.—Barnard v. Chicago, etc., R. 
Co., 39 S. D. 6238, L66:NW 148. 

[a] Held reasonable.—Particular 
directions or orders: (1) To build a 
depot of brick. Chicago, etc., R. Co. 
v. State, 67 Okl. 10, 168 P 239, LRA 
1918C 492; St. Louis, ete., R. Co. v. 
Sutton, 29 Okl. 553, 119 P 423. (2) To 
enlarge an existing depot (Hines v. 
Minnesota, ete., R. Co., 151 Minn. 402, 
186 NW 797), (3) as constructing a 
platform (Hines v. Minnesota, etc., 
R. Co., supra). (4) To erect a new 
depot in compliance with local fire 
ordinances. State v. Great Northern 
R. Co., 135 Minn. 19, 22, 159 NW 1089 
(“We see nothing unreasonable in the 
requirement that the depot con- 
structed shall be of some material 
that will comply with the fire ordi- 
nances of the village. The depot is 
guite in the center of the village. 
The council of the village has estab- 
lished fire limits, and has made the 
maintenance of frame buildings with- 
in such limits unlawful. This build- 
ing is within the fire limits. Whether 
these facts alone would warrant an 
order for the construction of a new 
depot, if the existing depot were oth- 
erwise adequate, we .do not decide. 


They are sufficient to warrant an or-4 


der that a depot to be constructed 
shall conform to the ordinances of 
the village.’’) (5) Other directions 
or orders held reasonable. Chicago, 
ete., R. Co. v. Public Utilities Commn., 
68 Colo. 475, 190 P 539; State v. Flori- 
da East Coast R. Co., 67 Fla. 83, 64 
Si443°" Kansase City etc: kt. «CO Vi. 
State, 25 Okl. 715, 107 P 912. 

{[b] Held unreasonable.—Partic- 
ular directions or orders: (1) To 
erect a depot at a station having none. 
State v. Minneapolis, etc., R. Co., 76 
Minn. 469, 79 NW 510 (too few pa- 
trons); Barnard v. Chicago, etc., R. 
Go., 39 S. D. 623, 166 NW 148 (box 
cars sufficient for small traffic). (2) 
To replace an existing depot. Ala- 
bama Great Southern R. Co. v. Ala- 
bama Public Serv. Commn., 210 Ala. 
151, 97 S 226 (remodelling being suf- 
ficient); -Vicksbure, ete, RR. Co.) v. 
Louisiana Public Serv. Commn., 160 
La. 1028, 107 S 894 (existing depot 
being adequate); Vicksburg, etc., R. 
Co. v. State R. Commn., 132 La. 193, 
61 S 199, AnnCas1914C 1168; State v. 
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provements applied for has been held to be unrea- 
A statute requiring railroads to furnish 
“convenient and suitable” waiting rooms®® is not void 
for uncertainty.°® 

Powers under particular statutes. 
providing that railroad commissioners shall have gen- 
eral supervision of all railroads, and shall, when- 
ever in their judgment reasonable and expedient, in- 
stitute proceedings respecting additions to, or change 
of, stations or station houses,*° commissioners may 


Under a statute 


of a depot at an existing station." 
authorizing a commission to direct 


Public Serv. Commn., 271 Mo. 155, 196 
SW _ 369. See St. Louis, ete., R. Co. 
Vv. State, 28 OKI. 372, 110.6P 396,104 
P 1096 (where it was first held that 
a commission’s order directing an 
entirely new depot in place of an 
old one which the road offered to re- 
model was unenforceable because un- 
reasonable, but later held that the 
order should be enforced because the 
remodelling proposed by the 
would conflict with a local fire ordi- 


nance). 
[c] Question of fact.—‘As to 
whether it is reasonably necessary 


to construct a building of brick or 
other material in order for it to be 
adequate and meet the needs of the 
public as required by said section 26, 
art. 9, is a question of fact to be de- 
termined, in the first instance, by the 
Corporation Commission.” Chicago, 
ete., R. Corv. State, 67 OK]. 10) 11, 168 
P 239, LRA1918C 492. 

Presumption of reasonableness see 
infra. § 1101, 

65. See statutory provisions. 

66. Angelina, etc., R. Co. v. Rail- 
ree Commn., (Tex. Civ. A.) 212 SW 

[a] Kind of depot.—An order to 
compel compliance with a mandatory 
statute requiring the erection of suit- 
able depot buildings at. stations is not 
subject to a test of reasonableness, 
the only question of reasonableness. 
possible being as to the kind of build- 
ings required to be built. Angelina, 
etc, KR. Cove Railroad Commn., (Tex, 
Civ. A.) 212 SW 703. 


67. . Chicago, ete., BR. Co. vo State, 
117 Okl.. 175; 245 P 656. 
[a] Illustration.— “Where a city 


files its application with the Corpo- 
ration Commission seeking to require 
a railway company to erect a new 
passenger station and furnish addi- 
tional facilities for patrons of the 
road, and the company submits plans, 
specifications, and estimate of costs, 
and there is evidence tending to prove 
that the improvements contemplated 
will afford reasonably ample facilities, 
and such improvements will not vio- 
late any statute or valid ordinances 
of such city, in the absence of any 
testimony reasonably tending to prove 
such contemplated improvements will 
not afford ample facilities, it is er- 
ror for the Corporation Commission 
to arbitrarily reject such proposed 
plan of improvements.” Chicago, etc., 
Ha Ce v. State, 117 Okl. 175, 245 P 

68. See statutory provisions. 

69. Louisville, etc., R. Co. v. Com..,. 
103 Ky. 605, 45 SW 880, 46 SW. 697, 
20 KyL 366 (the question of what 
constitutes such a waiting room be- 
ing one of fact). 

70. See statutory provisions. 

71. State v. Chicago, ete., R. Co., 
12 S. D. 305, 81 NW 503, 47 LRA 569. 

[a] Tlustration.— Under L, (1897) 
e 110 §§ 16-18, commissioners have 
authority to require a railroad to con- 
struct a suitable station house at a 
regular station used by it for the re- 
ceipt and discharge of passengers and 
freight, where the only existing ac- 
commodation is a platform and side- 
track, and there is a clear public nec- 
essity for such a building. State v. 


road . 
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a railroad to provide depots at regular stations,*? 
the commission may direct erection of depots at es- 
tablished stations.7? Under a statute authorizing 
a commission to direct a railroad to provide depots 
at points where the revenue is sufficient to justify 
it,“* the commission may direct erection of depots 
at points along the railroad which are not established 
stations.*° Under statutes authorizing a board or 
commission to order a railroad.to make any reasona- 
ble addition to, or change of, its stations and sta- 
tion houses, whenever necessary for the security or 
convenience of the public,7® it has power to order 
replacement of existing and inadequate depots.” 
Under statutes empowering a railroad commission to 
direct, after hearing, any addition to, or change of, 
stations or station houses,’* the commission may, at 
an established station, require the furnishing of a 
freight depot as well as one for passengers.7® But 
under statutes requiring a railroad to provide ade- 
quate passenger depot buildings at its regular sta- 
tions, and, where required by order of a commission, 
to provide adequate depot buildings for passengers 
and freight where public necessity demands and 
traffic revenue justifies it,5° the commission lacks 
authority to compel the construction of an entirely 
new building to replace an existing depot.*t And 
under a statute authorizing a board or commission 
to order the erection of a new station to replace one 
“burned or otherwise destroyed,’’’? the board lacks 
power to order construction of a new station to re- 
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place an existing station of inadequate character. 
Under constitutional provisions expressly empow- 


ering a commission to compel a railroad to comply 


with requirements as to adequate facilities at sta- 
tions,8* the only limitation on the commission’s 
power to order erection of depots is that its action 
shall be reasonable and just.8> Under constitutional 
provisions authorizing a board or commission to re- 
quire a railroad to provide adequate, comfortable, 
and clean depots,®® it has power to prescribe the 
materials of which a new depot shall be built.$7 

[§ 917] (b) Union Depots. Within its regula- 
tory powers may be included the power of a state** 
or a board or commission®® to direct or order the 
establishment of union depots at common terminals 
or intersection points of two or more railroads.®° 
Under statutes conferring upon a board or commis- 
sion power to require two or more railroads entering 
the same town or city to erect, operate, and maintain 
a joint passenger terminal, or union depot,®1 the 
board or commission has power to compel such rail- 
roads to erect, operate, and maintain a union depot,?? 
but lacks power to compel a terminal company to 
erect a new union depot,?* or to compel railroads to 
erect a union depot to furnish general terminal fa- 
cilities and connections for interchange of traffic 
by any and all railroads.°* However, under the gen- 
eral rule,®® such directions or orders must be rea- 
sonable.®® 


Chicago, etc., R. Co., 12 S. D. 305, 81 
NW 503, 47 LRA 569. 

72. See statutory provisions. 

73. Alabama Great Southern R. Co. 
v. Alabama Public Serv. Commn., 210 
Ala. 151; 97 S) 226. 

[a] “A ‘regular station,’ as the 
term is here used, is a regular stop- 
ping place where passengers are tak- 
en on or discharged. The purpose of 
section 5541 is to require railroad 
companies to provide suitable accom- 
modations for their patrons at such 
places, including adequate buildings 
with appropriate conveniences and 
comforts and agents and servants suf- 
ficient for ,the effective transaction of 
business. The duty is original and 
general, and its obligation is not de- 
pendent upon an order of the Com- 
mission, though undoubtedly the Com- 
mission has authority to enforce it in 
proper cases when neglected.” Ala- 
bama Great Southern R. Co. v. Ala- 
bama Public Serv. Commn., 210 Ala. 
151, 153,97 S226. 

74. See statutory provisions. 

75. Alabama Great Southern R. Co. 
v. Alabama Public Serv. Commn., 210 
Ada, 151,153, 9 S226. 

“Section 5543 is manifest- 
ly different in scope and purpose from 
the one preceding. We think it has 
reference to points on railroad lines 
where depots and depot buildings have 
not been provided, and it authorizes 
the Commission, in the exercise of its 
sound (but revisable) discretion, upon 
the dual considerations of public ne- 
cessity on the one side and of probable 
revenue returns on the other, to re- 
quire the construction of such build- 
ings and accommodations as those 
considerations require and justify.” 
Alabama Great Southern R. Co. v. Ala- 
bama Public Serv. Commn., supra. 

Location of stations see supra § 


142. 
See statutory provisions. 

77. State v. Great Northern R. Co., 
135 Minn. 19, 21, 159 NW 1089. 

‘Tt is within the power of the Rail- 
road and Warehouse Commission to 
determine whether the depots pro- 
vided by the railroad company are 


suitable, and, if not, to require the 
construction and maintenance of de- 
pots which are suitable for their pur- 
poses.” State v. Great Northern R. 
Co., supra. 

78. See statutory provisions. 

79. Peo. v. Delaware, etc., Canal 
Co., 32 App. Div. 120, 52 NYS 850 [aff 
165 N. Y. 362, 59 NE 158]. 

80. See statutory provisions. 

81. Alabama Great Southern R. Co. 
v. Alabama Public Serv. Commn., 210 
Ala. 151, 97 S 226. 

82. See statutory provisions. 

83. Louisville, etc., R. Co. v. Com., 
190 Ky. 78, 90, 226 SW 118. 

“The railroad commission had no 
power to order the company to erect 
a new station at Bowling Green, be- 
cause the station there at the time the 
order was made had not been ‘burned 
or otherwise destroyed;’ it was simply 
unfit for the accommodation of the 
public, and, this being so, the power 
of the commission was limited to or- 
dering such repairs to be made as 
would put the station in such condi- 
tion as would make it fit for the pub- 
lic accommodation. The railroad 
commission, however, did not do this, 
and in ordering a new station to be 
erected exceeded its authority under 
the statute.”’ Louisville, ete., R. Co. 
v. Com., supra. 

84. See constitutional provisions. 

85. - Chicago, etc., R. Co. v. State, 
67 Okl. 10, 168 P 239, LRA1918C 492. 

86. See constitutional provi- 
sions. 

87. ‘Chicago, ‘etc., ‘R. .Co. v. State, 
67 Ok 1OT168) 239, LRAI1918C 492. 


88. See supra §§ 887— 890. 
89. See supra §§ 892, 893. 
90. Ala.—State R. Commn. v. Ala- 


bama Great Southern R. Co., 185 Ala. 
354, 64 S 13, LRA1915D 98; State R. 
Commn., v. Alabama Northern R. Co., 
182 Ala. 357, 62 S 749. 

Colo.—Chicago, ete., R. Co. v. Public 
ees Commn., 68 Colo. 475, 190 P 
539. 

Fla.—State v. Jacksonville Termi- 
nal Co., 71 Fla. 295, 71 S 474; State 
v. Atlantic Coast Line R. Co., 67 Fla. 
441, 68 S 729. 


Mo.—State v. Wabash, etc., R. Co., 
83 Mo. 144. See Missouri v. Kansas 
City, etc., R. Co., 32 Fed. 722. (con- 
struing Missouri statute). 

N. C.—North Carolina Corp. 
Commn. v. Southern R. Co., 185 N. C. 
435, 117 SE 563. 

Okl. —Chicago, etc., R. Co. v. State, 
90_Ok1, 173,, 217 P 147. 

Tex.—San Antonio, ete., R. Co. v. 
State, 79 Tex. 264, 14 SW 1063; Gulf, 
4a FOO unvs State, (Civ. A.) 167 Sw 


But see U. S. v. Interstate Com- 
merce Commn., 280 U. S. 52, 50 SCt 
53, 74 L. ed. 81 [rev 34 F. (24) 228] 
(power denied under commerce act as 
amended by Transportation Act). 

91. See statutory provisions. 

92. State v. Jacksonville Terminal 
Co., 71 Fla. 295, 71 S 474; State v. At- 
lantic C Coast Line me Co., 67 °Fla. 441, 

[a] on Minnesota ‘‘the statutes of 
this state do not expressly confer up- 
on the Railroad and Warehouse Com- 
mission the power and authority to 
require intersecting railroad com- 
panies to construct and maintain a 
joint or union station at the point 
of crossing, and whether such au- 
thority is conferred by necessary im- 
plications, arising from the general 
control vested in the commission of 
railroad affairs, is left undecided.” 
Palmerlee v. Chicago Great Western 
R. Co., 152 Minn. 291, 188 NW 328 
(particular order held unreasonable 
even if implied authority existed). 

93. State v. Jacksonville Terminal 
Co, Tl Fla? 295, 71S 474" 

94. State v. Jacksonville Terminal 
Co., supra. 

95. See supra § 914. 

96. U. S. v. Interstate Commerce 
Commn., 34 F. (2d) 228 [rev on other 
grounds. 280 U.S. 52, 50 SCt 53,.74 
L. ed. 81]; Chicago, etc., R. Co. v. 
Public Utilities Commn., 68 Colo. 475, 
190 P 539; State v. Wabash, etc. Re 
Co., 838 Mo. 144; Chicago, etc., R. Co. 
v. State, 90 OkI. LTs 2 P1474 > Chi= 
cago, ete; RCo. vy, State, 67 Okl. 10, 
168 P 239, LRA1918C 492. See Palm- 
erlee v. Chicago Great Western R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 918] (2) Duty of Company To Provide®’?—(a) 
In the absence of some mandatory 
regulation requiring it,°® a railroad need not provide 
depot structures for passengers®® or freight. 

[§ 919] (b) Under Constitutional or Statutory 
Under constitutional? or statutory* 
provisions expressly requiring a railroad to provide 
stations or depots®> for passengers and freight, the 
Such statutory re- 
quirements are not affected by subsequent laws cre- 
ating a regulatory board and providing that no act 
of such board shall impair the legal duties of a rail- 


At Common Law. 


Provisions. 


duty to do so is mandatory.® 


road.’ 


Co., 152 Minn. 291; 188 NW 328 (rec- 
ognizing rule). 

[a] Requirements held reasonable. 
—(1) The corporation commission’s 
finding that adéquate depot facilities 
in Oklahoma City require the con- 
struction and maintenance of a union 
depot was not clearly against the 
weight of the evidence, nor unreason- 
able and unjust. Chicago, ete., R. Co. 
Wen State,90 Ok]. 173, 207 PB £47." (2) 
“The requirement to build suitable 
depots or passenger houses at the 
crossing of railroads for the accom- 
modation of the public desiring to 
avail themselves of the use to’ which 
the property of the corporation is de- 
voted, and in which the public has an 
interest is not, in our opinion, an 
unreasonable regulation, and may be 
classed as coming within a proper ex- 
ercise of the police power of the state, 
and directly in aid of the very ob- 
ject for which such corporations were 
created. Such a regulation neither 
disturbs any chartered rights nor im- 
pairs the obligation of any contract 
relation existing between the state 
and the corporation, but on the con- 
trary was designed to facilitate pub- 
lic travel on the roads respectively 
crossing each other.” State v. Wa- 
bash, etc., R. Co., 83 Mo. 144, 151. 

[b] ‘Too much burden on one road. 
—Where an order for construction of 
a union depot directed one of two rail- 
roads to build the station wholly on 
its property, to pay all expense of 
maintenance, and to pay three quar- 
ters of the expense of construction, 


the order was unreasonable because: 


making an unfair division of costs 
between the two roads. Palmerlee v. 


Chicago Great Western R. Co., 152 
Minn. 291, 188 NW 328. 
97. Separate depot accommoda- 


tions for negroes see Carriers § 1234 
text and note 60. 

Station agents see supra §§ 909, 910. 

98. See infra § 919. ‘ 

99. Alabama Great Southern R. 
Co. v. Alabama Public Serv. Commn., 
210 Ala. 151, 97 S226; Nashville, etc., 
R. Co. v. State, 137 Ala. 439, 34 S 
401; Page v. Louisville, etc., R. Co., 
129 Ala. 232, 29.S 676;.. Peo. .v. New 
York, etc., R. Co.; 104 N. ¥. 58, 9 NE 
856, 15 AmR 484-[rev 40 Hun 570]; 
St. Louis, ete. R. Co. v. Sutton, 29 
Okl. 553, 119 P 423; State v. Corval- 
lis, ete; Ri Co., 59 Or. 450, 465, 117 
P 980. 


“At:common law it was not incum- 
bent upon a common carrier to provide 
depots for the accommodation of ar- 
riving or departing passengers.” 
State v. Corvallis, etc., R. Co., supra. 
To same effect St. Louis, ete., R. Co. 
v. Sutton, supra. 

[a] “An examination of the cases 
bearing on this question discloses 
that no such duty exists, unless im- 
posed by the charter of the defend- 
ant or by a statutory regulation, or 
by some other legislative authoriza- 
tion conferring the’ powers upon a 
railroad commission to impose the 
duty.” Page v. Louisville, etc., R. Co., 
129 Ala. 232, 237, 29 S 676 [quot Nash- 
ville, etc., R. Co. v. State, 137 Ala. 439, 
448, 34 S 401]. 
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Limiting requirement to specified locations. Un- 
der a statute requiring railroads to construct depots 
“at all villages,”® a road cannot be compelled to con- 
struct a depot at an unincorporated village.® 
statute requiring the construction of passenger de- 
pots at all intersections of railroads carrying pas- 
sengers*® has been construed as inapplicable to an 
intersection of nonpassenger roads.11 
ute requiring provision of a depot at the intersection 
of two or more railroads,'* there is no obligation to 
erect a depot at the intersection of a railroad with 
one of its own sidetracks.*% 


A 


Under a stat- 


Statutes merely empowering railroad to erect pas- 


1. Nashville, etc., R. Co. v. State, 
supra; Peo. v. New York, etc., R. Co., 
104 N. Y. 58, 9 NE 856, 15 AmR 484 
[rev 40 Hun 570]; St. Louis, ete., R. 
Co. -v.s Sutton, 129 Ok) 553,556) 1V9-P 
423; Chaddick v. Lindsay, 5 Okl. 616, 
49 P 940; State v. Corvallis, ete. R. 
Cosy bo [Or 450, 6147 29380 a But see 
Hueston v. Quincy, ete., R. Co., (Mo.) 
189 SW 1170, 1171 (“It is common 
knowledge that freight, is hauled to 
and from railroad depots, and deliv- 
ered to and received therefrom in wa- 
gons and other carriages constructed 
therefor. Because of those facts and 
their necessity, the law imposes a 
duty upon railroads to furnish ship- 
pers with reasonably safe and efficient 
places and appliances with which to 
receive and deliver freight at their 
depots’); State v. Republican Valley 
R. Co., 17 Nebr. 647, 656, 24 NW 329, 
52 AmR 424 (“At common law it was 
the duty of a common carrier by land 
to deliver freight personally to the 
consignee; but when railways took 
the place of conveyances drawn by 
animals, necessity required the relax- 
ation of this rule so as to allow of the 
substitution in place of personal de- 
livery a delivery at the warehouse or 
depot provided by the companies for 
the storage of goods. . ._ . Is it too 
much to say that this relaxation of 
the above rule in favor of railway 
companies aS common carriers im- 
posed upon ‘them the duty of provid- 
ing suitable depots of the purpose of 
such delivery? This duty is so inti- 
mately connected with the business 
for which railways are built and man- 
aged that motives of self-interest al- 
most always secure its observance. 
But when for any reason it is neg- 
lected or refused, may it not be en- 
forced the same as any other public 
duty?’’). 

“Under the common law, a carrier 
was under no obligation to provide 
buildings for the receiving, handling, 
and storing of freight.” St. Louis, 
ete., R. Co. v. Sutton, supra. To same 
effect State v. Corvallis, etc., R. Co., 
supra. 

2. Mandamus to compel furnishing 
of depots see Mandamus § 487. 


3. See constitutional provisions. 
4 See statutory provisions. 
[a] In Texas ‘in article 6589, 


formerly article 4519, every railroad 
company is required to—‘erect at 
each and every depot, station or place 
established by such company for the 
reception and delivery of freight, 
suitable buildings or inclosures to 
protect produce, goods, wares and 
merchandise and freight of every de- 
‘scription from damage by exposure 
to the weather, stock or otherwise.’ ”’ 
Angelina, etc., R. Co. v. Railroad 
Commn., (Civ..A.) 212 SW 703, 705. 
5. [a] “Depot” and “station” de- 
fined.—‘‘One of the definitions of the 
word ‘station’ found in Webster’s In- 
ternational Dictionary is as follows: 
‘A place where railroad trains regu~ 
larly come to a stand for the con- 
venience of passengers, taking in 
freight,’ etc. And ‘depot’ is defined as 
follows: ; 
modation and protection of railway 


‘A building for the accom-: 


passengers or freight.’ Those words, 
no doubt, are used in section 26, su- 
pra, in the sense of the above defini- 
tions.’”’ Midland Valley R. Co. v. 
State, 29 Okl. 777, 779,119 P 413. See 
also Depot § 2; Station [36 Cyc 925}. 
6. Boothby v. Grand Trunk R. Co., 
66 N. H. 342, $4 A 157; Midland Val- 
ley R. Co. v. State, 29 Okl. 777, 119 P 
413; St. Louis, etc., R. Co. v. Sutton, 
29 Okl. 553, 119 P 423; Angelina, etc., 


R. Co. v. Railroad Commn., (Tex. Civ. 
A.) 212 SW -703. 
[a] Imperative duty.—(1) ‘The 


requirement of the statute that a de- 
pot building should be erected at such 
a piace is mandatory. . It might 
as well be contended that it would be 
unreasonable to keep its roadbed so 
trains could run over it, or to have 
headlights on its engines, as to claim 
that it is unreasonable to require, not 
a certain kind of depot, but any depot 
at an established station where there 
was passenger and freight traffic.” 
Angelina, etc. R. Co. v. Railroad 
Commn., (Tex. Civ. A.) 212 SW 703, 
705. (2) “Etoile was voluntarily es- 
tablished by appellant as a station, as 
defined by the Supreme Court, and the 
law made it the imperative, duty of 
appellant to build a depot and furnish 
accommodations for passengers and 
freight. It was not incumbent upon 
it to establish a station there, per- 
haps, but, when it did so, it should 
be compelled to furnish the statutory 
accommodations.” Angelina, etc., R. 
Co. v. Railroad Commn., supra. (3) 
“If, as we have concluded, Briartown 
is one of its stations, it is mandatory 
upon the appellant to provide and 
maintain an adequate, comfortable, 
and clean depot thereat for the ac- 
commodation and protection of pas- 
sengers and freight. There is no way 
to avoid this duty, except by the over- 
throw of section 26, supra, and that 
section is in no way assailed in this 
proceeding.”” Midland Valley R. Co. 
v. State, 29 Okl. 777, 780, 119 P 413. 

7. Boothby v. Grand Trunk R. Co., 
66 N. H. 342, 343, 34 A 157. 

“There is nothing in ‘An act to es- 
tablish a board of railroad commis- 
sioners’ c. 101, Laws 1883, repealing 
or modifying this provision of the 
General Laws, while the opposite in- 
tent appears from s. 10 of the same 
act, that ‘no request or advice of the ~ 
board shall impair in any manner the 
legal duties and obligations of a rail- 
road corporation, or its legal liability 
for the consequences of its acts or the 


neglect or mismanagement of its 
agents or servants.’” Boothby v. 
Grand Trunk R. Co., supra. 

8 See statutory provisions. 

9. State v. Minneapolis, etc. R. 


Co., 76 Minn. 469, 79 NW 510. 

10. See statutory provisions. 

11. State v. Wabash, etc., R. Co., 
83 Mo. 144, 148. 

“Before the obligation to build a 
depot at the crossing of two rail- 
roads could arise, it must appear that 
each of said roads was engaged in 
carrying passengers.” State v. Wa- 
bash, etce., R. Co., supra. 

12. See statutory provisions. 

13. State v. St. Louis, etc., R. Co., 
238 Mo. 605, 142 SW 279. 
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senger and freight depots!* do not impose a duty to 
do so.?° 

Construction on order of board or commission. A 
statute empowering a board or commission to require 
the provision of a depott® does not impose upon the 
railroad the duty to do so in the absence of an order 
to that effect by such board or commission.+* But 
where the order has been made, existence of leased 
facilities will not excuse noncompliance.*® 

Statutes relative to “accommodations” and “fa- 
cilities.” Under a statute providing that every rail- 
road shall furnish reasonably adequate service, equip- 
ment, and facilities,'® a railroad is under a duty to 
provide reasonably adequate depots for passengers”° 
and freight.2! On the other hand, under statutes 
requiring a railroad to furnish “sufficient aceommo- 
dation for the transportation” of passengers and 
property,?” it has been held that a road is not obli- 
gated to provide a depot.?? 

Duty as affected by expense. Under statutes or 
constitutions imposing the mandatory duty to pro- 
vide depots,?* the road cannot escape its obligation 
on the plea of expense.2° But when the duty to pro- 
vide depots is one which may or may not be imposed 
by a board or commission,;?® the duty to provide a 

14. See statutory provisions. 

15. “Peo. v.. New York} etc; R: Co., 


104 N. Y. 58, 9 NE 856, 58 AmR 484 
[rev 40 Hun 570]. 


and passengers 


station agents, 
graph facilities.’ 
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duty to provide Re waiting rooms, 
telephone and tele- 34. 
Seward v. Denver, 


[§§ 919-921 


depot is merely incidental to the prime duty to fur- 
nish transportation,?” and questions of relative ex- 
pense and public convenience may properly be con- 
sidered in determining the road’s obligation to pro- 
vide a depot.?§ 

Waiting rooms. Under statutes requiring waiting 
rooms at all stations,?°-°° a railroad need not pro- 
vide a waiting room at a stopping place which is not 
a station,®? nor at all places where tickets are sold.*? 
Under statutes requiring railroads to furnish “con- 
venient and:suitable” waiting rooms,®? the room must 
be reasonably adequate to public requirements,** 
the question of what constitutes such a waiting room 
being primarily one of fact.?® 

Existence of state of war may be sufficient to ex- 
cuse noncompliance with an order theretofore made 
for construction of a new depot.®® - 

[§ 920] (3) Maintenance and Care of Depot—(a) 
In General. If a railroad not under a duty to pro- 
vide depots®* voluntarily erects them, thereby in- 
viting persons having business with the road to en- 
ter and use the same, they must be maintained in a 
safe condition,?® this duty existing apart from stat- 
ute.?° 

[§ 921] (b) Duty To Keep Open. 


not its prime 


A railroad 


Validity of such tpt de see supra 
§ 916 text and notes 68, 
Louisville, ete., Re Co. v. Com., 
144 Ky. 525, 527, 139 SW 756. 

“The law imposes on railroad com- 
panies the duty of providing at its de- 
pot a waiting room sufficient and suit- 


16. See statutéry provisions. ete., R. Co., supra (decided under a 
17. Page v. Louisville, ete., R. Co.,| constitutional provision authorizing 
129 Ala. 232, 29 S 676. a commission to compel a road to fur- 
18. North Carolina Corp. Commn.] nish passenger, freight, and express 
v. Southern R. Co., 185 N. C. 435, 117] depots). 
SE _ 563. eh 2 28. Seward v. Denver, etc., R. Co., 
[a] Application of rule.—A rail-|} supra. 


road cannot escape the obligation to 
carry out an order of the corporation 
commission directing it together with 
another railroad to construct a suita~ 
ble station at a junction point in their 
lines merely because it has been, as a 
tenant, using a station at that point 
belonging to the other road. North 
Carolina Corp. Commn. v. Southern 


TR? Com 185 INSC435, WS 563° 
19. See statutory provisions. 
20. State v. Corvallis, ete., R. Co., 


59 Or. 450, 467, 117 P 980. 


21. State v. Corvallis, ete., R. Co., 
supra. 

“The erection and maintenance of 
reasonably adequate buildings at 


regular stations on the line of railway 
necessarily facilitates the dispatch 
of business, and it is a duty which 
the enactment imposes on every rail- 
road company for the convenience of 
passengers and the accommodation of 


freight,” -Statesv. Corvallis, ete; (R. 
Co., supra. 

22. See statutory provisions. 

23. Chaddick v. Lindsay, 5 Okl. 
616, 49 P 940. 


24. See supra text and notes 3-6. 

25. State v. Seaboard, etc., R. Co., 
92 Fla. 1139, 111 S 281, 735 [certiorari 
dism 275 U. S. 574 mem, 48 SCt 17 
mem, 72 L. ed. 434 mem]; Angelina, 
etc., R. Co. v. Railroad Commn., (Tex. 
Civ.T AL) L212 "Siw 703: 

[a] Illustration.—A company can- 
not evade the mandatory statutory 
duty imposed upon it to erect and 
maintain suitable depots at each of 
its stations and entirely ignore public 
convenience and accommodation, be- 


cause of increased expense to the 
company. Angelina, etc., R. Co. v. 
Railroad Commn., (Tex. Civ. A.) 212 
SW 703. 
26. See supra text and notes 16-18. 
27. Seward v. Denver, ete., R. Co., 


17 N. M. 557, 560, 131 P 980, 46 LRA 
NS 242. 

“Wiaile it is the absolute duty of a 
railroad company to transport freig‘ht 


“The facilities afforded at any sta- 
tion to the general public must, in a 
measure, be commensurate with the 
patronage and receints from that por- 
tion of the public to whom the serv- 
ice is rendered.” Seward v. Denver, 
etc., R. Co., supra. 

[al “It might discharge its abso- 
lute duties without any of these fa- 
cilities, by merely stopping its trains 
at designated places and loading and 


‘unloading freight and passengers. 


When it is called upon to perform an 
absolute duty, of course the question 
of expense cannot be considered, but 
when the duty is only an incident to 
the main duty then the question of 
expense becomes of more importance, 
and in determining the question of 
reeasonableness, the revenue derived 
by the company from the public, for 
whose accommodation the facility is 
to be furnished, becomes of import- 
ance and must be considered in con- 
nection with the public necessity.’’ 
Seward v. Denver, etc., R. Co., 17 N. 
MM. 55te 092. 13leP 980, 46 LRANS 242. 

29-30. See statutory provisions. 

31. Com. v. Chesapeake, etc., R. 
Co., 157 Ky. 140, 162 SW 783. 

[a] Tilustration.—Places where 
a company stops its trains merely for 
the convenience of those living in the 
vicinity are not stations or depots 
within the purview of St. § 772, re- 
quiring railroad companies to provide 
suitable waiting rooms at all stations 
and depots. Com. v. Chesapeake, etc., 


R. Co., 157 Ky. 140, 162 SW 783. 

32.) Com. v. Chesapeake, ‘etc:;) RR. 
Co., supra. 

fa] Ilustration.—A company is 


not required to maintain a waiting 
room, equipped as required by St. § 
772, at every place where it may sell 
tickets, the company being entitled 
to maintain ticket offices at various 
places for the convenience of the 
public. Com. v. Chesapeake, etc., R. 
Co., 157 Ky. 140, 162 SW 78 
S3miSee statutory provisions. 


able to ‘reasonably accommodate the 
public and passengers usually in at- 
tendance awaiting the arrival and de- 
parture of trains and ‘having business 
with said trains, or attending or meet- 
ing passengers on their departure or 


arrival.”’ Louisville, ete., R. Co. v. 
Com., supra. 
85. Tilinois (Cent, R. ‘Cos, v. (Com: 


90 SW 602, 28 KyL 802. 

[a] Factors considered.—What is 
a convenient and suitable waiting 
room is a question of fact depending 
upon the size of the city, town, or 
station and the number of passengers 
arriving and departing therefrom. 
Illinois Cent. R. Co. v. Com., 90 SW 
602, 28 KyL 802. 

[b] Held unsuitable.-—‘“‘A waiting 
room is not suitable or convenient for 
waiting passengers which is too 
small, dark, stuffy or which is dirty 
or indecent. »” Com. v. Louisville, ete., 
R.A Co., 19d Kye 634) 638.0 23 SW 236. 

36. St. Louis-San Francisco R. Co. 
v. State, 67 Okl. 274, 170 P 1146. 

fa] TIllustration.—An order of 
submission on a railroad’s appeal 
from an order of the corporation com- 
mission requiring removal of an exist- 
ing depot, and its replacement by a 
modern structure, in view of the sub- 
sequent operation of the railroads by 
the government in time of war, will be 
set aside, and cause continued, until 
further order of court, because the 
war time necessity for conservation 
of national resources is more import- 
ant than the local benefit which would 
result from the new depot. St. Louis- 
San Francisco R. Co. v. State, 67 Okl. 
274, 170 P 1146. 

37. See supra §§ 918, 919. 

38. Alabama, etc., R. Co. v. Arnold, 
84 Ala. 159, 4 S 359, 5 AmSR 354; Mc- 
Donald v. Chicago, etc., R. Co., 26 
Iowa 124, 95 AmD 114; Texas, ete., 
R. Co. v. Mayes, (Tex. A.) 15 SW 43. 

39. Texas, etc., R. Co. v., Mayes, 
supra. 

“Independent of the statute, 
the duty of railway companies 
to keep said depots in a safe condi- 
tion.’ Texas, etc., R. Co. v. Mayes, 
supra. 


it is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and mote number. 


§§ 921-922] 


ordinarily is under a duty to keep its ticket offices 
open a reasonable time before departure of trains,*° 
and to keep its waiting rooms open a reasonable time 
both before and after arrival and departure of 
trains.*+ These duties*? may be imposed by statute** 
or by a rule or order of a board or commission#* 
to whom the authority has been delegated,** but the 
duty to keep open the waiting rooms of established 
depots a reasonable period before and after train 
time exists independent of statute.*¢ 

A statute requir- 
ing railroads to keep ticket offices open a specified 
time before the scheduled departure of passenger 
trains from “every regular passenger depot’’*? does 
not apply to flag stations from which only the regu- 
lar fare is charged cash passengers.*® 
quiring waiting rooms to be kept open for trains 
at all regular stations*® require the road to keep open 
waiting rooms at all stations where the train awaited 
is scheduled to stop,°® but does not apply to flag sta- 
tions as respects trains not regularly scheduled to 


Particular statutory provisions. 


40: Gulf, etc., R. Co. v. Dyer, 43 
Tex. Civ. A. 93, 95 SW 12; Interna- 
tional, etc., R. Co. v. Lister, (Tex. Civ. 
A.) 72 SW 107. 

[a] Statutory requirement to keep 
open does not apply to cases where 
the company has regularly dispensed 
with the sale of any tickets whatever 
at a particular station for particular 
trains, and passengers boarding such 
trains are charged only the regular 
ticket rate of fare. Louisville, etc., 
R. Co. v. Com., 102 Ky. 300, 48 SW 458, 
19 KyL 1462, 53 LRA 149; Brady v. 
State, 83 Tenn. 628. 

41. Draper v. Evansville, ete., R. 
Co., 165 Ind. 117, 74 NE 889. 

Duty to provide waiting rooms see 
supra § 919 text and notes 30-35. 

42. See supra text and notes 40, 

1 

43. See statutory provisions; and 
infra text and notes 47-57. 

44. Smith vy. Seaboard Air-Line R. 
Co., 10 Ga. 1A. 227, 73 SE 523. 

{a] Reasonable regulation.—A rule 
of the railroad commission that at 
junction points railroad companies 


shall open their depot waiting room| 


for the accommodation of the travel- 
ing public at least thirty minutes be- 
fore the schedule time of the arrival 
of all passenger trains, and that at 
local or nonjunction points such wait- 
ing rooms shall likewise be _ open, 
provided they shall not be required to 
be opened nor kept open after 10 p. 
m., except after delayed trains due 
before that hour, in which case the 
rooms shall be kept open until the ac- 
tual arrival of the delayed trains, is 


reasonable. Smith v. Seaboard Air- 
Line B. Co., 10 Ga. A. 227, 73.SE 523. 
45. See supra § 888. 


46. Draper v. Evansville, etc., R. 
Co., 165 Ind. 117, 74 NE 889; Williams 
v. Southern R. Co., 102 Miss. 617, 59 
S 850; Southern R. Co. v. Crutcher, 1 
Tenn. Civ. A. 231; St. Louis South- 


western R. Co. v. Foster, (Tex. Civ. 
A’) 112 SW 797. 
[a] Common-law duty.—‘It is un- 


necessary to cite authorities for the 
statement that the common law, in 
the absence of any statute, requires 
all common carriers of passengers to 
keep their waiting rooms open and 
comfortably heated for a reasonable 
time before and after the arrival and 
departure of all trains.” Williams v. 
Southern R. Co., 102 Miss. 617, 620, 59 
S 850. 

{b] Train delayed.—Aside from 
statute, a railroad must keep its sta- 
tions open for passengers awaiting 
trains within a reasonable time of 
scheduled arrival, even though the 
train is subsequently delayed in ar- 
rival past the usual time, and a pas- 
senger put out in the rain may re- 


[51 C. J.—63] 
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stop there,®! nor to places not at a station.>? 
utes requiring railroads to keep waiting rooms: open 
a specified time before and after arrival of trains>? 
have been construed as inapplicable to through pas- 
sengers stopping over at junction points,°* and as 
not requiring the road to keep its waiting room open 
an unreasonable length of time.®° 
requiring railroads to provide 
and other facilities,”°® a road has been held under 


[51 C.J.] 9938 


Stat- 


Under a statute 
“crossings, stations, 


an implied duty to keep its waiting rooms open at the 


cumstances.*§ 


Statutes re- 


cover for illness caused thereby. 
Southern R. Co. v. Crutcher, 1 Tenn. 
Ciwe VAL 238 

{c] Through passenger stopping 
over at junction.—‘“‘The carrier owes 
the duty, even in the absence of any 
statutory regulation, of allowing pas- 
sengers the use of their waiting 
rooms a reasonable time before and 
after the arrival and departure of 
trains. Upon the principle imposing 
that duty, it seems to us, the carrier 
would also be required to permit the 
use of its waiting rooms, between 
trains, by through passengers at 
junction points upon its own line 
when waiting for connections. The 
proximity of. hotels and boarding 
houses in the vicinity of depots has 
nothing whatever to do with the duty 
imposed by law upon railroads in 
such instances. Those accommoda- 
tions can only be considered in deter- 
mining the amount of damages, if 
any, resulting from a wrongful re- 
fusal to permit the use of the waiting 
rooms by passengers under those cir- 
cumstances.” St. Louis Southwestern 
R. Co. v. Foster, (Tex. Civ. A.) 112 SW 
Mio aatog 

47. See statutory provisions. 

48. Louisville, ete., R. Co. v. Com., 
102 Ky. 300, 43 Sw 458, 19 KyL 1462, 
53 LRA 149. 

Soi See statutory provisions. 
horn, 159 Ky. 325, 167 SW 132. 

51. Chesapeake, ete:, R.° Co. v. 
Lauhorn, supra; Sandifer v. Louis- 
re etc., R. Co., 89 SW 528, 28 KyL 


[a] Nighttime.—The statute does 
not require that railroad companies 
should keep open and maintain de- 
pots at flag stations, during the night- 
time. Sandifer v. Louisville, ete., R. 
Co., 89 SW 528, 28 KyL 464. 

52. Louisville, etc., R. Co. v. Com., 
144 Ky. 541, 139 SW 776. 

[a] Hotel room used as ticket of- 
fice.—Louisville, etc., R. Co. v. Com., 
144 Ky. 541,.139 SW 776. 

53. See statutory provisions. 

54. St. Louis Southwestern R. Co. 
peoeten, (Tex. Civ. A.) 112 SW 797, 


“Those provisions of the statute 
concerning the duty of railroads to 
keep their depots and waiting rooms 
open a certain length of time before 
and after the arrival and departure 
of trains have no application to this 
case. They were enacted for the con- 
venience of passengers who were ei- 
ther beginning a journey, or who had 
reached their destination. They 
could not be made to apply to through 
passengers, stopping at depots at in- 
termediate points for the purpose of 


Chesapeake, etc.. R. Co. v. Lau- 


time advertised for departure of trains.°7 
Permission to close depot during a portion of the 
year may be granted, in proper and reasonable cir- 


[§ 922] (c) Duty To Light, Heat, and Ventilate.°® 
Aside from statutory provisions,®° a railroad main- 
taining a depot®! must keep it adequately lighted®?- 
and heated,®? when necessary for use of its patrons. 
A statute expressly requiring railroads to keep their 
depots heated for a specified period before and aft- 
er arrival of trains®* does not relieve the road of its 


making railroad connections, unless 
it is held that such passengers have 
not the right to the continuous use 
of the waiting room in which to re- 
main during that interval.” St. Louis 
Southwestern R. Co. v. Foster, supra 
(holding, however, that the duty to 
keep open existed apart from stat- 
ute). 

55. International, ete., R. Co. v. 
Pevey, 30 Tex. Civ. A. 460, 70 SW 778. 

[a] Several hours.—Under a stat- 
ute which requires companies to keep 
their depots lighted, warm, and open 
to the ingress and egress of passen- 
gers for not less than one hour before - 
the arrival and after the departure of 
all passenger trains, the company is 
not obliged to keep a waiting room 
open and permit a passenger arriving 
at la. m. to leave his family therein 
for several hours until he can walk 
four and one-half miles into the coun- 
try and procure a conveyance to carry 
them away. International, etc., R. 
Co. v. Pevey, 30 Tex. Civ. A. 460, 70 
SW 778. 


56. See statutory provisions. 
57. Boothby v. Grand Trunk R. 
Co., 66 N. H. 342, 34 A 157 (failure 


to keep a station open and warm in 
inclement weather at the hour adver- 
tised for the departure of trains is a 
violation of the statute requiring rail- 
road companies to provide “crossings, 
stations and other facilities for the 
public”). 

58. Dryden Commercial Club v. 
Public Works Dept., 142 Wash. 317, 
252 P 911 (as where the company 
otherwise adequately serves the pub- 
lic during that time). 


59. Toilets see infra § 932. 

60. See infra text and notes 64-70. 

61. Duty to provide see supra §§ 
918, 919. 

62. Alabama Great Southern R. Co. 


v.. Arnold, 84 Ala. 159, 4 S 359, 5 
AmSR 354; Louisville, etc., R. Co. v. 
Treadway, 143 Ind. 689, 40 NE 804, 41 
NE 794; Patten v. Chicago, etc., R. 
Co,,/32 Wis. 524. 

63. Barnett v. Minneapolis, etc., R. 
Co., 123 Minn. 153, 155, 148 NW 263, 
48 LRANS 262; Williams v. Southern 
R. Co., 102 Miss. 617, 59 S 850; In- 
ternational, ete., R. Co. v. Doolan, 56 
Tex. Civ. A. 503, 120 SW 1118; Texas, 
etc., R. Co. v. Cornelius, 10 Tex. Civ. 
A. 125, 30 SW 720. Contra Page v. 
Louisville, ete., R. Ce., 129 Ala. 232, 
29 S 676 

“We entertain no doubt that a rail- 
road company carrying passengers is 
obliged to reasonably heat its stations 
in winter time for the accommodation 
of passengers.’ Barnett v. Minne- 
apolis, etc., R. Co., supra. 

64. See statutory provisions. 


994 [51 C.J.] 


general duty to keep depots heated at other times 
when they are properly in use by passengers.°° 
though ineluded in a statute requiring construction 
and maintenance of depots at specified places,®® a 
provision as to heating depots, if general in its lan- 
guage, will be applied to all depots and not restricted 
to those of the statutory description.®* 
utes requiring waiting rooms to be kept open for spec- 
ified periods,*® the railroad is under no obligation 
to heat®® or ventilate’°® its waiting’ rooms at any oth- 


er time. 


[§ 923] d. Station Accommodations and Facili- 
A railroad is obligated to pro- 
vide reasonably adequate accommodations and fa- 
In so far as a station ac- 
commodation or facility is essential to performance 


ties in General.71 


cilities at its stations.*? 


65. Texas, ete., R. Co. v: Cornelius, 
10 Tex. Civ. A..125, 30 SW 720; Texas, 
ete. KR. Co: ve Mayes, (Tex. A.) 15 SW 


43. 
See statutory provisions. 

67a) Texas, ‘etc.,; Co. v. Mayes, 
(Tex. A:) 15 SW 43. 

“Said statute, as to the provision 
above cited,’ is applicable to all pas- 
senger depots, and is not to be re- 
stricted in its .application to such 
depots at the junction of railroads.” 
Texas, etc., R. Co. v. Mayes, supra. 

68. See supra § 921. 

69. Illinois Cent. R.-Co. v. Com., 
179 Ky. 28, 200 SW 17. 


70. Illinois Cent. R. Co. v. Com., 
supra. 
71. Particular station accommoda- 


tions and facilities: 
Depots and waiting rooms see supra 
_ §§ 916-922. 
Naming stations pee ner § 936. 
. Sidings see infra § 9 
Station agents see es §§ 909, 910. 
Telegraph and repeppona facilities see 
~ infra §§ 924, 
Toilets see infra a 928-934. 
‘Track scales see infra § 935. 
Train bulletins see infra § 926. 
Umbrella sheds see infra § 927. 

72. _U. S.—Atlantic Coast Line R. 
Co. v. Wharton, 207 U. S. 328, 28 SCt 
121, 2 Li, ed. 230. 

Ark.—Missouri Pac. R. Co. vy. 
Hobbs, 178. Ark. 1146, 13 SW (2d) 610. 

Fla.—State v. Florida East Coast 
R. Co., 67 Fla. 83, 64 S 443; Louisville, 
etc., R. Co. v. Railroad Comrs., 63 Fla. 
491, 58 S 543, 44 LRANS 189. 

N. C.— Witte v. Atlantic Coast Line 
R. Co., 168 N. C. 566, 84 SE 861. - 

Okl. "Chicago, etc., R. Co. v. State, 
117 Okl. 175, 245 P 656; St. Louis, etc., 
R. Co. v. State, 28 Okl. 372, 111 P 396, 
114 P 1096. 

Pa.—Pennsylvania R. Co. v. Public 
Bo Commn., 69 Pa. Super. 404. 

Tex.—Texas, etc., R. Co. v.. Mayes, 
(A.) 15 SW 43. 

A v. Central Vermont 
R. Co., 100 Vt. 443, 138 A 782. 

Eng.—Newry Nav. Co: v. Great 
Northern R. Co., 7 R. & Can. Tr. Cas. 
176 


Ont.—Thompson y. Grand Trunk R. 
Co., 3 OntWN 1392, 22 OntWR 524, 5 
DomLR 145, 14 CanRCas 99. 

[a] Absolute duty.—‘To° afford 
reasonably adequate facilities at its 
own stations is an absolute duty of 
the carrier.” State v. Florida Hast 
Coast R. Co., 67 Fla. 83, 100, 64 S 443. 

[b] Reasonable requirements of 
public.—Depot accommodations and 
facilities should be ample to meet 
the reasonable requirements of pas- 
sengers and those who accompany 
them, as well as others who have a 
right to go into the depots on pus iaees 
or otherwise. Louisville, ete., R. 
v. Railroad Comrs., 63 Pla. 491, 58 
S 5438, 44 LRANS 189. 

[ec] Reasonable under circum- 
stances.—The “reasonable facilities” 
at stations which a railroad company 
is required by statute to provide do 
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Even 


Under stat- 


"195. 922-924 


of the primary duty of transportation, the road is 
obligated to provide it regardless of remuneration ; 7° 
but, in so far as such accommodation or facility is 
not essential, the duty to furnish it will depend upon 
relative expense and public benefit.** 

Prospective needs should be anticipated by the 
railroad in providing adequate station facilities.’* 

Effect of contract. Where a railroad has contract- 
ed with the state relative to station facilities, the con- 
tract governs its obligations.’® 


[§ 924] e. Telephone and Telegraph Facilities— 


(1) Regulation. 


not mean all facilities which might 
be conducive to the convenience of the 
public, but such facilities as it is rea- 
sonable under the circumstances to 
require the railroad company to pro- 
vide, and which it is within its power 
to furnish. Newry Nav. Co. v. Great 
Northern R. Co., 7 CanR&TrCas 176. 
[dad] “The term ‘adequate or reason- 
able facilities’ is not in its nature 
capable of exact definition. It is a 
relative expression, and has to be con- 
sidered as calling for such facilities 
as .might be fairly demanded, regard 
being had, among other things, to the 
Size of the place, the extent of the de- 
mand for transportation, the cost of 
furnishing the additional accommoda- 
tion asked for, and to all-other facts 


which would have a bearing upon the’ 


question of convenience and cost.” 
Atlantic Coast Line R. Co. v. Wharton, 
207 VHS fe28> 33; (28 IS CEL ZI home: 
ed. 230 [quot Chicago, etc., R. Co. v. 
State, 117 Okl. 175, 178, 245 P 656]. 
To same effect St. Louis, etc., R. Co. v. 


raaee 28Okl. 372; 111 P 396, 114 BP 
[e] “The kind of service which the 


patrons of this or any other station 


‘are entitled to receive does not depend 


alone upon the convenience of such 
patrons, or the fact that such station 
is self-supporting financially, as is 
claimed to be the fact in the instant 
case, although these, of course, are 
important factors for consideration. 
But of equal importance in determin- 
ing this question is the volume of 
business done at such station, its 
proximity to other stations, the acces- 
sibility of the latter, the cost of fur- 
nishing such service, etc.” Royalton 
v. Central Vermont R. Co., 100 Vt. 443, 
452, 138 A 782. 

73. State v. Seaboard Air Line R. 
Co; 92, RN la. E2391 S 28157735. [eer 
tiorari dism 275 U. S. 574 mem, 48 SCt 
17 mem, 72 L. ed. 434 mem]. 

74. Pennsylvania R. Co. v. Public 
Serv. Commn., 69 Pa. Super. 404; Not- 
tingham Corp. v. Midland R. CGo., 128 
LiL.) Reps IN oiSaooo waaay 

“We must be satisfied, before order- 
ing a railway company to provide such 
further accommodation, that it is a 
facility or convenience so plainly 
necessary for the proper and con- 
venient use of the railway by the pub- 
lic, that the directors are wrong in 
refusing it. We must be satisfied, in 
other words, that in refusing it they 
are not performing their duty prop- 
erly, and that they are acting without 
due regard to the proper discharge of 
their obligations. If we were to act 
on any other principle and order 
changes to be made which involve 
substantial expenditure, merely be- 
cause it would be a convenience to the 
public or to a class of persons, the 
consequences would be most serious 
not only to the railway companies con- 
cerned, but to the interest of the pub- 
lic themselves. We should be taking 
the management out of the company’s 
hands and dictating to the particular 


Under constitutional or statutory 


provisions granting a board or commission general 
power to regulate the furnishing of facilities and con- 
veniences at stations,’* it may regulate the furnish- 
ing of telephones.7& 


Under statutes granting a board 


company how to apply its revenue, 
and what improvements it should 
make although we have no means of 
judging as to the best way in which 
to apply the funds and deciding what 
are the most pressing works or im- 
provements which require to be 
made.” Nottingham Corp. v. Midland 
R. Co., supra. 

[a] Entrance to station.— Where a 
railroad closed up one entrance to a 
station because of changed conditions 
involving a heavy expense in keeping 
it open, and the town by proceedings 
sought to compel it to reopen such 
entrance for the convenience of sea- 
son ticket holders, the court, acting 
under a statute permitting it. to com- 
pel the furnishing of facilities, re- 
fused to compel the road to reopen the 
closed entrance because the expense 
to the road was out of proportion to 
the convenience to the public. Not- 
tingham Corp. v. Midland R. Co., 128 
0. Reps Nes 'S: 35398 

[b] Subway and stairs for use in 
approaching Ste ey eee 
R. Co. v. Public Serv. Commn., 69 Pa 
Super. 404. 

75. State v: Seaboard Air Line R. 
Co., 92 Fla. 1139, 1140, 111 S 281,: 735 
[certiorari dism 275 U. S. 574 mem, 
48 SCt 17 mem, 72 L. ed. 434 mem]. 

“Tt is the duty of the carrier to 
anticipate the needs of the public and 
to provide appropriate and reasonably 
adequate facilities and accommoda- 
tions to meet the present and prospec- 
tive demands for the safety, comfort 
and convenience of the public who 
have a right to use the facilities and 
accommodations. The reasonable re- 
quirements of a growing community 
or of an increasing business should 
be anticipated by a carrier in the per- 
formance of its public duty.” State 
v. Seaboard Air Line R. Co., Se 

76. State v. Northern Pac. {Coss 
89 Minn. 363, 95 NW 297. 

[a] Terminal facilities at particu- 
lar station.— Where a company, on be- 
ing permitted to purchase the road of 
another company, contracts with the 
state that the terminal facilities at a 
certain city shall never be less ade- 
quate than at the date of purchase, it 
may be required to keep open and op- 
erate a sufficient number of trains at 
a particular station in that city, al- 
though it has greatly enlarged and in- 
creased the facilities at another of its 
stations in the same city. State v. 
ne R.:.Co., 89 Minn. 563, 95 NW 

77. See supra § 913. 

78. Atchison, etc., R. Co. v. State, 
23.Okl. 210, 100 P.11, 21 LRANS: 908. 
See Peoples’, etc., Tel. Cos. v. Grand 
Trunk, etc., Co., 9 CanRCas 161 
(under Railway Act § 245 the board, 
on application of telephone companies 
for permission to install telephones in 
railroad stations, may grant such or- 
der on such terms as the board deems 
just and expedient). 

[a] “If a telephone is a facility or 
convenience, as contemplated in said 


LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


§§ 924-926] 


/ 


or commission power to order a railroad to permit’ 
an authorized corporation or municipality to install 
telephones in stations without charge to the railway 
company,‘® the board or commission lacks power to 
grant an application which would compel the railway 


to stand the cost.®° 
[§ 925] (2) Duty of Company. 


tional provisions requiring a railroad to provide and 
maintain adequate depots, agents, and facilities for 
the accommodation of passengers and freight, eee) 
road is under a duty to supply telephone®? and tele- 


graph** facilities of an adequate 


reasonably necessary in connection with its primary 
The railroad can- 
not, however, be compelled to furnish such facilities 
beyond ‘the reasonable requirements of such serv- 
ice;*° nor is it under a duty to provide facilities of 


service of public transportation. 


this character for general public 


transportation,®® nor in its capacity as‘a private 
Under a statute providing that every 
railroad corporation shall grant to specified kinds of 


corporation.®* 


section 18, art. 9, the Commission had 
jurisdiction to determine whether or 
not it would be just and reasonable to 
require the same to be installed in ap- 
pellant’s station at Skedee.”’ Atchi- 
son, etc., R. Co. v. State, 23 OKI. 210, 
218, 100 P 11, 21 LRANS 908. 

79. See statytory provisions. 

80. Alberta United Farmers v. 
Canadian Pac. R. Co., 23 CanRCas 104. 

[a] Application by association of 
farmers.—Alberta United Farmers v. 
Canadian Pac. R. Co., 28 CanRCas 104. 

81. See constitutional provisions. 

82. Atchison, etc., R. Co. v. State, 
23 Okl. 210, 100 P 11, 21 LRANS 908. 

[a] Telephone is facility and con- 
venience within the meaning of con- 
stitutional provisions requiring a 
road to furnish public service facili- 
ties and conveniences reasonably re- 
quired and ordered by a commission. 
Atchison, etc., R. Co. v. State, 23 Okl. 
210, 100 P 11, 21 LRANS 908. 

83. Woody v. Denver, etc., R. Co., 
17 N. M. 686, 132 P 250, 47 LRANS 
974. 

84. Atchison, etc., 
23 Okl. 210, 220, 100 P 11, 21 LRANS 
908. 

“Under the circumstances disclosed 
by the evidence, we conclude and de- 
termine that the telephone facilities 
in the respondent’s city ticket office 
and general freight office at Superior 
are inadequate for the satisfactory 
performance of their duty to the pub- 
lic as common carriers of freight and 
passengers, and do further find that 
in order to provide adequate telephon- 
ic connections with said office it will 
be necessary for the respondents to 
install, in each of said offices, one of 
the petitioner’s telephones connected 
with its exchanges in the city of Su- 
perior.’ Atehison, ete, RYT Cove 
State, supra [quot People’s Tel. Co. v. 
Eastern R. Co., decided by Wis. R. 
Commn., Oct. 13, 1908]. 


85. Seward v. Denver, etc., R. Co., 
17 N. M. 557, 131 P 980, 46 LRANS 
242. 

86. Woody v. Denver, etc., R. Co., 


17 N. M. 686, 691, 132 P 250, 47 LRA 
NS 974; Chicago, etc., R. Co. v. State, 
24 Okl. 370, 103 P 617, 24 LRANS 393; 
Atchison, etc., R. Co. v. State, 23 Okl. 
231, 100 P 16, 18 AnnCas 102. 

ZINN railway. company engaged as a 
common carrier in the transportation 
business is not required to install and 
maintain telegraph stations to re- 
ceive and transmit messages for com- 
mercial purposes, independent of its 
business as such common carrier.” 
Atchison, ete., R. Co. v. State, supra 


[quot Woody Vv, Denver, etc., R Coy 
supra]. 
87.. Atchison, ete., R. Co. v. State, 


23 Okl. 231, 242, 100 ’P 16, 18 AnnCas 


| rier. 
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telephone concerns equal and reasonable terms, ar- 
rangements, and facilities for installation of tele- 
phones in its depots,’* the railroad is not obligated 
to grant installation to one company on the same 
terms theretofore granted another if conditions af- 


fecting the two companies are dissimilar.®® 


Under constitu- 


character where 


use aside from 


102. 

“The only telephone facilities that 
must be furnished by a railroad are 
such as are necessary to a proper dis- 
charge of its duties as a common car- 
With the transaction of its own 
affairs with its employes or others, 
when acting in its private capacity, 
the public is not concerned. In all 
such matters it possesses the same 
rights and enjoys the same privileges 
that are accorded to private corpo- 
rations and individuals. The regula- 
tion of the public service of such a 
corporation does not extend to or in- 
elude the management of its purely 
private affairs. The distinction ebe- 
tween the acts of a public service 
corporation when acting in its pub- 
lic capacity, and those when acting 


in its private capacity, is often lost| 


sight of, and as a result, not infre- 
quently, erroneous conclusions are 
reached as to the scope of laws de- 
signed to regulate such corporations.” 
Atchison, ete., R. Co. v. State, supra 
[quot People’s Tel. Co. v. Eastern R. 
Co., decided by Wis. R. Commn., Oct. 
12, 1908]. 

88. See statutory provisions. 

89. State v. Boston, etc., R. Co., 82 
Vt. 121,°122, 71 A 1044, 

“The relative situation of the Ver- 
mont Peoples Telephone Company to 
the respondent at Barton Landing 
may be substantially dissimilar to 
that of the New England Telephone 
and Telegraph Company, in the num- 
ber of subscribers and the size of 
the territory covered by them; in ad- 
vantages and disadvantages, conyen- 
iences and inconveniences, consequent 
on the installation of one of its tele- 
phone instruments in the depot and 
station house at that place. Reason- 
able and equal terms for one are not 
necessarily reasonable and equal 
terms for the other, for they can be 
so only when the conditions are sub- 
stantially the same. Therefore the 
refusal by the respondent on request 
of the Vermont Peoples Telephone 
Company to grant to it the ‘same 
terms and conditions,’ or ‘the same 
and equal arrangements and facili- 
ties’ as it (respondent) had granted 
to the other telephone company 
named was no violation of the stat- 


ute.’ State v. Boston, etc., R. Co., 
supra. hy 
90. See statutory provisions. 


Obligation of carrier to conform to 
time-table see Carriers § 1276. 

Penalty for failure to start train 
on time see Carriers § 1069 text and 
note 57. 

91. Pennsylvania Co. v. State, 142 
Ind. 428, 41 NE 937. 

[a] ompliance shown at union 
station.—Under Code (1906) § 4857, a 


[§ 926] f. Bulletining Trains. 
ing railroad companies to maintain blackboards at 
stations and to register data thereon respecting the 
time of arrival of trains®® have been held valid.®* 

Application of statutes. 
held inapplicable to a short haul suburban road.®” 
They do not require establishment of a telegraph 
office at a station lacking telegraphic facilities®*® nor 
prevent the abandonment of a telegraph office al- 
ready established.?* 

Where board or commission ‘has power under con- 
stitution or statute to order installation of telegraph- 
ic service to bulletin trains,9> such order must be 
reasonable to be enforceable.?® 

Repeal of statute requiring bulletining of trains 


Statutes requir- 


Such statutes have been 


bulletin board maintained for three 
railroads all using the same passen- 
ger station, consisting of a separate 
column for each road with lines suf- 
ficient to show its.passenger trains, 
the time when due, and whether late 
or not, was sufficient. Guice v. IIli- 
nels Cent. R. Co., 111 Miss. 36, 71 S 


92. State v. Kentucky, ie 
Co., 186 Ind. 195, 35 NE 99 

[a] Tllustration.— The poakeeneae 
does not apply to a company operat- 
ing a mere suburban line where the 
whole trip from one terminal to the 
other is made in a shorter period than 
that during which the notice is re- 
quired to be posted. State v. Kentuc- 
ky, etc., Bridge Co:, 1386 Ind. 195, 35 
NE 991. 

93. State v. Indiana, etc., R. Co., 
133 Ind. 69, 32 NE 817, 18 LRA 502;. 
Terre Haute, etc., R. Co. v. State, 13 
Ind. A. 529, 41 NE 952; State v. Cleve- 
land, etc., R. Co., 8 Oh. Cir. Ct. 604, 
4 Oh. Cir. Dec. 372. 

Power of board or commission to 
order see infra text and notes 95, 96. 

Telephone and telegraph facilities 
generally see supra §§ 924, 925. 

94. Terre Haute, ete, R. Co. v. 
State,,13 Ind. A. 529, 41 NE 952. 

95. See constitutional and statu- 
tory provisions. 

96. Seward v. Denver, etc., R. Co., 
17 N..M. 557, 131 P 980, 46 LRANS 
242; Kansas City Southern R. Co. v. 
State, 27 Okl. 806, 117 P 207; St. Louis, 
Co. v. Newell, 25 Okl. 502, 106 


Bridge 


[a] Held unreasonable.—An order 
‘to install telegraph service at one 
of its stations for the sole purpose of 
bulletining its passenger trains, made 
without any finding of facts or eyi- 
dence as to the extent of the freight 
or passenger traffic, or either, at said 
station, or the amount or the approxi- 
jmate amount of the receipts there- 
ifrom... . where it is shown that 
such additional service would in- 
crease the expenses of the company 
for maintenance of the station more 
than 100 per cent.’ Kansas City 
Southern R. Co. v. State, 27 Okl. 806, 
117 P 207. To same effect St. Louis, 
prea Ee Co. v. Newell, 25 Okl. 502, 106 
je? 

[b]. Proportion of cost to public 
benefit.— (1) It is unreasonable to re- 
quire the installation of telegraph 
service to bulletin trains, where the 
cost thereof is out of proportion to 
the revenue derived from that portion 
of the traveling public benefited 
thereby. Seward v. Denver, etc., R. 
Co., 17 N. M. 557, 131 P 980, 46 LRA 
NS 242. (2) Statutes not requiring 
installation of ents see supra text 
and notes 92, 


996" fol: C; de] 


is a good defense to an action for a penalty brought 


under such statute.®? 


Information as to train movements. 
utes requiring a railroad to provide telephone facili- 
ties at stations so as to give information relative 
to passenger train movements, and silent as to freight 
train movements,?® there is no duty to furnish tele- 
phone service to give notice as to freight train move- 


ments.°® 
[§ 927] g. Umbrella Sheds. 


of umbrella sheds.? 


97. State v. ey abe ete., R. Co.,; 
133 La. 304, 62 S 934. 

[a] Repeal Sih eae See arti- 
cles of a state constitution author- 


ized a state railroad commission to} 9 


make regulations covering the bul- 
letining of trains, and pursuant to 
such authority the commission adopt- 
ed a regulation providing that: 
“When a train is late 15 minutes or 
more, the time of the arrival shall be 
bulletined 30 minutes in advance of 
the schedule time, and every 30 min- 
utes of time additionally lost shall 
be rebulletined,” such a regulation su- 
perseded or repealed a prior statute 
requiring railroads to post on bul- 
letin boards the number of minutes 
that regular trains were late, so as to 
preclude recovery of a penalty under 
such statute. State v. Chicago, etc., 
R. Co., 133 La. 304. 306, 62 S 934. 

98. See statutory provisions, 

99. Manitoba v. Canadian Pac, R. 
Co., 21 CanRCas 445. 

1. See supra § 913. 

2. St. Louis-San Francisco R. Co. 
v. Albright, 176 Ark. 761, 4 SW (2d) 
910. 

fa] Rule applied.—Under Acts 
(1921) p 183 § 8, conferring jurisdic- 
tion on the railroad commission in all 
matters relating to the regulation and 
operation of common carriers and 
railroads, and § 4 (p 186), requiring 
public service corporations to provide 
adequate and suitable facilities for 
the operation of business and the con- 
venience and safety of the public, the 
railroad commission had jurisdiction 
to require railroads to construct sheds 
along tracks for the convenience of 
the travelling public in going to and 
from trains. St. Louis-San Francis- 
co R. Co. v. Albright, 176 Ark. 761, 4 
SW (2d) 910; Shealy v. poutbers 1893 
Comics cc: 15, 120 SE 56 

[b] Under police Hovey of the 
state, a state railroad commission 
may ‘have authority to order a rail- 
road to construct a shed for the 
traveling public at a station where 
trains, carrying both interstate and 
intra-state passengers, stop. Shealy 
v. Southern R. Co., 127 S. C. 15, 120 
SE 561. 

{c] Reasonableness of order.— 
“The contention that no reasonable 
necessity was Shown by the testimony 
for the construction of the sheds is 
without merit. The distance between 
the depot and places where certain 
of the passenger trains stop to: re- 
ceive and discharge travelers is one 
* hundred and fifty yards or more, and 
too great a distance to expect passen- 
gers to go during inclement weather. 
Their health and comfort are in- 
volved, and must necessarily be con- 
sidered in arriving at the reasonable- 
ness or unreasonableness of the order, 
The testimony reflects that Hoxie isa 
junction of the two systems of rail- 
ways, where many passengers change 
trains and where there are many in- 
coming and outgoing passengers. 
Hoxie has about 1,500 inhabitants, 
and the large number of passengers 


Under statutes giv- 
ing a board or commission general power to regulate 
operation of railroads,’ it may require the furnishing 
Under statutes empowering 
railroad commissioners to require the establishment 
of stations and the erection of freight and passenger 
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depots, houses, and platforms, and to regulate all 


matters affecting the safety; comfort, convenience, 


Under stat- 
ers may direct 


and accommodation of passengers,* the commission- 


the erection of umbrella sheds.* 


But, under such statutory provisions, there is no pow- 

er to require union umbrella sheds to be erected by 

intersecting roads with separate tracks.® 
[§ 928] h. Toilets‘—(1) Regulation. 


Within its 


powers to regulate the operation of railroads and 


the same ;° 


debarking and embarking should have 

protection from rain and snow.” St. 

Louis-San Francisco R. Co. v. Al- 

pales 176 Ark. 761, 764, 4 SW (2d) 
0 


{d] Existence of depot immaterial. 
—‘It is true that the testimony re- 
flects that a union depot has been 
built at this point, modern and ade- 
quate for the protection of passengers 
when once in it. The argument that 
adequate facilities have been fur- 
nished because such a depot has been 
constructed does not meet the situa- 
tion at Hoxie. It would, if-the trains 
all stopped beside or near the depot 
where the passengers could reach it 
without exposing themselves to incle- 
ment weather. The depot, however, 
ean furnish no protection to passen- 
gers who are compelled to go a dis- 
tance of one hundred and fifty yards 
before they can board a train, or go 
that distance after debarking to reach 
the depot. The protection required 
against the elements is protection af- 
forded at the place of getting on and 
off trains. We think it the clear and 
reasonable duty of appellants to stop 
their trains at the depot, or else build 
umbrella sheds for the protection of 
the passengers who are compelled to 
come and go one hundred and fifty 
yards in order to board the trains or 
reach the depot.” St. Louis-San Fran- 
cisco R. Co. v. Albright, 176 Ark. 761, 
764, 4 SW (2d) 910. 

3. See statutory provisions. 

4 State v. Seaboard Air 
Cos 938i Mla L04s TANS 391 SSta tes: 
Seaboard Air Line R. Co., 89 Fla. 419, 
104 S 602, 39 ALR 1362. 

[a] Illustration.—Under Rev. Gen. 
St. (1920) § 4618 subds 5,12, as 
amended by Acts (1921) ¢ $469, the 
railroad commissioners may, in a 
proper case, require the railroad com- 
panies to construct sheds along tracks 
in connection with the station for the 
protection, comfort, and convenience 
of passengers, and the Federal Trans- 
portation Act relates only to inter- 
state commerce, and therefore does 
not limit this power of the commis- 
sioners as respects intra-state traf- 
fic. State v. Seaboard Air Line R. 
eee 89 Fla. 419, 104 S 602, 39 ALR 

[b] Plenary power.—The power of 
railroad commissioners to require im- 
provements, such as three hundred 
and fifty feet of umbrella shed, in de- 
pots is plenary, if interstate com- 
merce is not unduly burdened. State 
v. Seaboard Air Line R. Co., 98 Fla. 
104, 111 S 391. 

5. State v. Seaboard Air Line R. 

ee Fla. 419, 104 S 602, 39 ALR 
1362. 


[a] There being no joint duty to 
erect train sheds for two railroads 
maintaining a joint station, an order 
of the railroad commissioners: should 
impose the duty on each railroad sep- 
arately to erect and maintain a shed 
along its particular road. State v. 
Seaboard Air Line R. Co., 89 Fla. 419, 
104 S 602, 39 ALR 1362. 


Line R. 


particularly railroad depots and waiting rooms, a 
state’? or a board or commission® may be “authorized 
to require toilets at depots or stations and to regulate 
but, under the general rule, such require- 
ments and regulations must be reasonable.?° 
[§ 929] (2) Duty of Company To Provide. 


Un- 


6. Constitutionality of ° statutes 
requiring railroads to provide toilets: 
Due process see Constitutional Law 

§ 1072 text and note 42. 

Equal protection of laws see Consti- 
pone Law § 908 text and note 
0 


7. See supra §§ 887-890. 

Regulating depots rie waiting 
rooms see supra §§ 912, 

8. See supra §§ 892, so. 

Regulating stations and waiting 
rooms see supra §§ 913-916. 

9. State v. Texas, etc., R. Co.; 106 
Tex. 18, 154 SW 1159 [answering cert 
questions (Civ. A.) 143 SW 223]; Ft. 
Worth, etc., R. Co. v. State, (Tex. Civ. 
JAD) 275 Sw 111 [writ of error dism 
274 U. S. 718, 47 SCt 589, 71 L. ed. 
1323 ]\; State v. Gulf, etc., R. Co., (Tex. 
Civ. A.) 154 SW 3353 State v. Jasper, 
CUCw iO Chex Civ. A.) 154 SW 381; 
State v. State R. Commn., 60 Wash. 
218, 110 P 1075. 

[al] Statute invalid for uncertain- 
ty.—A statute requiring railroads to 
construct at stations ‘“‘suitable clos- 
ets,” and.to keep the same in a “rea- 
sonably clean and sanitary condi- 
tion,’ has been held invalid for un- 
certainty. State v. Texas, ete, R. 
Co., (Tex. Civ. A.) 103 SW 653. 

[b] Failure to prescribe time with- 
in which station toilets a dare be 
constructed.—Houston, etc., ‘Cor Vv. 
State, 101 Tex. 333, 107 Sw Bo5 [an- 
swering cert questions Cs A.) 103 
SW 449]; Missouri, etce., Co. v. 
State, 100 Tex. 420, 100 Sw vT66. 

10. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 

[a] Where there is no evidence 
that existing facilities are inadequate 
nor that there is a watery orks sys- 
tem making it feasible to comply, an 
order directing installation of modern 
flush toilets at a station is unrea- 
sonable. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 

[b] Held reasonable.—So much of 
Act April 17, 1905 (Acts [1905] p 324 
ce 133), as requires railroads to keep 
their water-closets at passenger de- 
pots in a reasonably sanitary condi- 
tion and lighted at night, and im- 
posing a penalty for failure to do so, 
is valid, when applied to existing clos- 
ets, although unconstitutional as to 
that part requiring railroads’ to ¢con- 
struct closets. Houston, etc., R. Co. 
v. State, 101 Tex. 333, 107_SW 525 
[answering cert questions (Civ. A.) 
103 SW 449]. 

[ec] Held unreasonable.—A statute 
requiring companies under penalty to 
provide water-closets at all passen- 
ger stations and to keep them lighted 
and in a clean and sanitary condition 
was held to be unconstitutional as to 
the provision requiring their construc- 
tion, since it did not allow a reason- 
able time therefor. Houston, ete. R. 
Co. v. State, 101 Tex. 333, 107 SW 525 
[aff (Civ. A.) 103 SW 449]; Missouri, 
etc., R. Co. v. State, 100 Tex. 420, 106 
SW 766. 

Presumption of reasonableness see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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der statutes requiring railroads ‘to provide privies at Companies within statutes. Under a statute re- 


all depots or stations,11 the road must provide one 
even at a depot of a temporary character,!? but not 
Under a statute 
requiring water-closets or privies to be constructed 
at each passenger station either within the depot, or 
in connection therewith, or at a reasonable distance 
therefrom,'* a railroad is not obligated t6 provide a 
toilet at a station where there is no depot,t® and this 
is true even though the road’s failure to provide a 
depot was a violation of another statute.1® 
Absence of waterworks!’ in the municipality does 
not relieve a railroad from its statutory duty to pro- 


at flag stations without depots.14 


vide a toilet at a station.1§ 


infra § 1101. 

11. See statutory provisions. 

12. Louisville, ete., R. Co, v. Com., 
155 Ky. 187, 159 SW 701. j 

13. State v. Baltimore, ete., R. Co., 
61 W. Va. 67, 56 SE 518. 

[a] Rule applied.—Code (1899) ¢ 
54 § Tla (Code [1906] § 2882), re- 
quiring companies to provide water- 
closets for travelers at all stations, 
does not contemplate the maintenance 
thereof at what are commonly called 
“flag stations,’ mere open platforms 
in connection with which no station 
buildings or offices are kept. State v. 
Baltimore, ete., R. Co., 61 W. Va. 367, 
56 SH 518. 

14. See statutory provisions. 

15. Ft. Worth, etc., R. Co. v. State, 
(Tex. Civ. A.) 189 SW 131; State v. 
Texas, ete., R. Co., (Tex. Civ. A.) 173 
SW 900; State v. Jasper, ete., R. Co., 
(Tex. Civ. A.) 154 SW 331, 333. 

“The language ‘at each passenger 
station on its line of railway, eith- 
er within its passenger depot or in 
connection therewith, or within a rea- 
sonable and convenient distance there- 
from at such station for the accom- 
modaticn,’ etc., is capable of no other 
fair interpretation.” State v. Jasper, 
etc., R. Co., supra. 

fa] Iliustration.—Rev. St. (1911) 
art 6592 applies only to stations where 
a building is erected for the protec- 
tion and accommodation of passengers 
and freight, and does not apply toa 


place where trains stop for passen-, 


gers, but where no building of any 
kind for passengers or freight is 
maintained, although a merchant near 
such stopping place was authorized 
to sell tickets, as a “depot,” in the 
usual and recognized meaning of the 
word which the legislature must have 
intended, is a building for the accom- 
modation and protection of passengers 
and freight. State v. Texas, etc. R. 
Co., (Tex. Civ. A.) 173 SW 900. 

{b] Flag  stations.—‘“‘Clearly it 
was not intended to compel the erec- 
tion and maintenance of such closets 
at way or flag stations where no depot 
or building for the protection of pas- 
sengers or others mentioried in the 
statute had been erected.” State v. 
Jasper, etc., R. Co., (Tex. Civ. A.) 154 
SW 331, 333. 

[c] What constitutes depot.—Un- 
der statute, neither a store building 
of a person authorized to Sell tickets 
and handle freight, wherein seats are 
installed for waiting passengers, nor 
a box ear on trucks from which tick- 
ets are sold, and in which passengers 
wait and freight is stored, is a depot, 
so as to require installation of com- 
fort stations in accordance with Ver- 
non’s Sayles Civ. St. Annot. (1914) 
Biltr6 092... Ht. Worth, ete... Co, ev. 
State, (Tex. Civ. A.) 189 SW 131. See 
also Depot § 2. 


16. State v. Gulf, etc., R. Co., (Tex: 
Civ. A.) 154 SW 835; State v. Jasper, 
etc.,, R. Co., (Tex. Civ. A.) 154 SW 
331. 

17. As affecting: 


Character or condition of toilet see 
infra § 931 text and note 27 [a]. 
Location see infra § 930. 


tions.” 


quiring toilets to be provided. at stations by any rail- 
road company “operating a line of railway” within 
the state,1® a company operating a line as lessee is 
obligated to provide toilets at its stations.*° 

[§ 930] (8) Location. 
located at a point reasonably convenient and acces- 
sible to the depot,?! in view of prevailing condi- 
If the railroad provides separate. toilets 
for the sexes, each must be conveniently located.?? 

[§ 931] (4) Character and Condition. 
toilets should be suitable for women and children as 
well as men,?* maintained in proper condition,?° and, 


A station toilet should be 


Station 


generally speaking, should be such as to meet the 


18. Louisville, etc., R. Co. v. Com.,, 
33 SW 939, 17 KyL 1136. 

19. See statutory provisions. 

20. State v. Southern Kansas R. 
Co. (Tex. Civ. A.) 99 SW 167. 

21. Louisville, etc., R. Co. v. Com., 
175 Ky. 315, 194 SW 346; Louisville, 
ete, (RCo. Vv. Conn, 103. Ky. 605) 45 
SW 880, 46 SW 697, 20 KyL 366; Gal- 
veston, ete., R. Co. v. State, (Civ. A.) 
194 SW 462 [rev on other grounds 
110 Tex. 128, 216 SW 398]. 

[a] Suitable closet inconvenient- 
ly located.—‘‘Even though the toilet 
or closet provided was in itself rea- 
sonably suitable and sufficient, yet 
if it be so located so as to be incon- 
venient, or inaccessible on account of 
water, mud and other intervening ob- 
stacles, then it does not comply with 
the provisions of the law. it must 
also be reasonably convenient.” 
Louisville, ete., R. Co. v. Com., 175 
Ky. 315, 317, 194 SW 346. 

[b] Meaning of “convenient.”—If 
a company builds and maintains: a 
closet suitable for the wants of the 
traveling public, as convenient to a 
depot as the circmustances permit, 
and keeps it in decent order and re- 
pair, it has substantially complied 
with the statutory requirements as to 
convenience, the word ‘‘convenient” 
being defined as “handy” and as “easy 
of access.” Louisville, ete., R. Co. 
v. Com, 137 Ky. 802; 127 Swe152. 

[c] Means of approach.—lIn deter- 
mining whether a company has com- 
plied with statutory requirements in 
providing a convenient water-closet 
ata station, not only its distance from 
the depot, but the means of approach 
thereto, must be considered. Louis- 
ville, etc., R. Co. v. Com., 137 Ky. 802, 
127 SW 152. 

{d] Held insufficient.—(1) A back- 
house located one hundred and fifty 
feet from the depot, behind a lumber 
yard, and which can be reached only 
by a walk extremely muddy in win- 
ter, is insufficient. Louisville, etc., 
R, Cos v., Com:, 17s Ky. (282, 194° Sw 
313. (2) “As to distance alone, it was 
shown that the closet was located on 
the west side of the depot 148 yards or 
steps from its nearest corner and 159 
yards or steps from its waiting room 
for whites; that between the closet 
and the depot Penn avenue, an 80- 
foot street, and the most frequented 
passageway and thoroughfare in the 
town, intervened and crossed, north 
and south, the railway tracks, upon 
both sides of which the business 
houses and other parts of the*town 
lay; that between Penn avenue and 
the closet on the west, and between 
that avenue and the depot on the east, 
there were open places about equal 
in extent, which, together with the 
80 feet of Penn avenue, made up the 
above-mentioned 148 yards or steps.” 
Galveston, etc., R. Co. v. State, (Civ. 
A.) 194 SW 462, 464 [rev on ground 
convenience was-a jury question un- 
der above facts 110 Tex. 128, 216 SW 
393]. 

22. Chesapeake, etc, R. Co. v. 
Com., 184 Ky. 1, 210 SW 793; Louis- 
ville, etc., R. Co. v. Com., 187 Ky. 802, 


127 SW 152; Louisville, etc., R. Co. v. 
Com., 131 Ky. 268, 114 SW 1192. But 
see Galveston, etc. R. Co. v. State, 
(Civ. A.) 194 SW 462 [rev on other 
grounds 110 Tex. 128, -216 SW 393} 
(where the court held that under the 
evidence. no valid objection had been 
shown against locating the water- 
closet nearer to the depot, and 
then went on to say that the mere 
fact that nearer location of water- 
closets to a depot might be objection- 
able under prevailing conditions, did 
not of itself relieve a railroad of its 
statutgry duty to have them with- 
in a reasonable and convenient dis- 
tance). 

[a] “‘The law only requires that 
the closet shall be reasonably con~+ 
venient, considering the existing con- 
ditions. . . . In towns without a 
water supply, a very different condi- 
tion is presented from that presented 
in a city where the water-closet may 
be in the station next to the wait- 
ing room. The defendant must neces- 
sarily exercise judgment as to what 
is the best place for the closet in such 
cases and no criminal liability should 
be imposed where the defendant has 
exercised such care and judgment as 
may be reasonably expected of a per- 
son of ordinary prudence in locating 
the closet.’ Webster defines the word 
‘convenient’ to be ‘handy,’ ‘easy of 
access,’ and, aS used in the statute 
under consideration, it is necessarily 
a relative term, and means that the 
water-closet or privy shall be main- 
tained as near the depot and of as 
easy access to the traveling public 
getting on and off the trains at that 
station as the circumstances of the 
case will admit. Hence it is clear 
that what would be convenient in one 
case might not be at all convenient 
in another; each case being gov- 
erned by the circumstances and sur- 
roundings peculiar to it.” Louisville, 
ete., R. Co. v. Com., 131 Ky. 268, 114 
SW 1192 [quot in part Louisville, ete., 
R. Co. v.*Com., 137 Ky. 802, 806, 127 
SW 1521. 

{b] Injuries to health.—If the lo- 
eation of public buildings and dwell- 
ings near a depot is such that a privy 
cannot be maintained nearer than 
where it is located, without being ob- 
jectionable and offensive, if not in- 
jurious to the health of citizens living 
there, the company would not be re- 
quired to maintain it nearer to the 
depot. Louisville, etc., R. Co. v. Com., 
1387 Ky. 802, 127 SW 152. 

[ce] Private waterworks.—It was 
not contemplated by the statute that 
companies should be put to the ex- 
pense of establishing and maintaining 
a waterworks system at a depot to 
maintain a privy immediately ad- 
jacent thereto to accommodate the 
traveling public. Louisville, ete., R. 
Co. v. Com., 137 Ky. 302, 127 SW 152: 

23. Louisville, ete., R. Co. v. Com., 
179 Ky. 279, 200 SW 464. 

24. Louisville, etc., R. Co. v. Com., 
103 Ky. 605, 45 SW 880, 46 SW 697, 
20 KyL 366. 

25. Louisville, etc., R. Co. v. Com., 
175 Ky. 282, 194 SW 318; Louisville, 
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requirements of normal traffie conditions,?® and of 
a character suitable under circumstances existing in 
Under a statute requiring every rail- 
road to provide at all depots in towns and cities 
“water-closet or privies,”?* the word “privy” 
onymous with “water-closet,’?® the purpose of: the 
statute being merely to require adequate toilet facili- 


the vicinity.?7 


ties of some deseription.®° 


[§ 932] (5) Lighting. Under a statute requiring 
railroads to keep water-closets lighted for specified 
periods at all stations where they receive and dis- 
charge passengers in the nighttime,*+ the road must 
light water-closets at stations where passengers are 
received or discharged on flagging of the train.®? 
The moon cannot relieve the road of its duty to sup- 
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is syn- 
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[$ 933] (6) Locking’ The toilet may be kept 
locked where necessary,** provided the key is avail- 
able®> when reasonably required.*°® . 

[§ 934] (7) Charge for Use. 
to the effect that. a railroad may impose a reason- 
able charge for use of its toilets.** 

[§ 935] i. Track Scales. 


There is authority 


While it has been held 


that a state may have power to require_a railroad to 


ply artificial light under such statute.** 


ete, RsiCoy.v. Com., 
Sw 931. 

{a] Filthy and unsanitary back- 
house, giving off offensive odors pol- 
luting the air for some distance, to the 
annoyance of residents, is unsuitable. 
Louisville, etc., R. Co. v. Com., 175 Ky. 
282, 194 SW 313. 

{(b] Two toilets.—While St. (1909) 
§ 772 (Russell St. § 5320), requiring 
railroads to provide suitable and con- 
venient water-closets or privies at 
‘all depots, and keep and maintain the 
Same in decent order and repair, only 
requires a water-closet of one com- 
partment in proper repair at a station 
at a country town of some one thou- 
sand and two hundred inhabitants, if 
it elects to erect a closet of two com- 
partments, it must maintain both of 
them in proper order. Louisville, etc., 
eae v. Com., 144 Ky. 625, 139 SW 
931. 

26. Louisville, etc., R. Co. v. Com., 
137 Ky. 802, 127 SW 152. 

[a] Statute does not require a 
company to meet a condition when 
travel on particular days is abnorm- 
al or congested, but only that its ac- 
eommodations shall be such as will 
meet the requirements of its ordi- 
nary and usual travel. Louisville, 
ete., R. Co. v. Com., 187 Ky. 802, 127 
Sw 152. 

27. Chesapeake, etc., R. Co. ¥. Com., 
184 Ky. 1, 210 SW 793; Louisville, 


144 Ky. 625, 139 


ete., R. Co. v. Com., 180 Ky. 848, 203 
Sw 717. 
{a] Waterworks.—(1) ‘The com- 


pany was only required to maintain 
water closet facilities equal to the 
best in common use in the vicinity, 
and there being no water works nor 
sewerage system in Morehead, it was 
under no duty to maintain at its own 
expense a private water works sys- 
tem in order to provide a Suitable and 
convenient water closet.” Chesa- 
peake, etc., R. Co. v. Com., 184 Ky. 1, 
2, 210 SW 793. (2) Absence of water- 
works as affecting duty to provide 
toilet see supra § 929. (3) As affect- 
ing location see supra § 930 note 22 


[ce]. 
28. See statutory provisions. | 
29. Louisville, etc., R. Co. v. Com., 


175 Ky. 282, 194 SW 3138; Louisville, 
éte., oR. Co.) Va Com. 9 TK y., 2075.30 
SW 616, 117 KyL 116. 

“The words used, or rather the ad- 
ditional word ‘privy,’ used in the 
amendatory act, has substantially the 
same meaning as water-closet in the 
first act, all looking to the comfort 
and convenience of those traveling 
upon, or waiting to enter, or leaving 
the respective trains run by, the sev- 
eral railroads of the State.’’ Louis- 
ville, etc., R. Co. v. Com., 97 Ky. 207, 
208, 30 Sw 616, 17 KyL 116 [quot 
Louisville, etc., R. Co. v. Com., 175 Ky. 
282, 283, 194 Sw SPE 

[al Lexicographers have drawn a 
distinction between the terms, but as 
used in this act, the two employed are 
synonymous.” Louisville, ete., R. Co. 


v. Com., 175 Ky. 282, 284, 194 SW 313. 
[b] Addition of words “or privies,” 
by amendment to a statute original- 
ly requiring provision of. a ‘water- 
closet,’ does not change or modify the 
duty of the railroad. Louisville, etc., 
R.Co.. ve Com. 175 Ky. 282), 194) Siw; 
313; Louisville, ete., R. Co. v. Com., 
97 Ky. 207, 30 SW 616, 17 KyL 116. 

30. Louisville, etc., R. Co. v. Com., 
175 Ky 282, 194 SW 313. 

[a] Backhouse.—Under the stat- 
ute, an old fashioned garden or back- 
house, that is, a “privy,” is sufficient 
if reasonably convenient and _ suit- 
able, and maintained in decent order 
and repair. Louisville, ete., R. Co. 
v. Com., 175 Ky. 282, 194 SW 313. 


31. See statutory DIQUIS IOI 
32. San Antonio, ete, R. 
Faane 55. Tex. «Civ.As 452, 120° ‘sw 
[a] Rule appliet.—The statute re- 
quiring railroads to keep water- 


closets at stations where they receive 
and discharge passengers at night, 
etc., applies to a station at which 
trains are not scheduled to stop at 
night, but where they,do stop for 
passengers having tickets to such sta- 
tion, and for passengers on Sy gated 


trains. San Antonio, ete., R. 

Sees 55 Tex. Civ. A. 452, 120 sw 
Wetle 
33. Missouri, etc., R. Co. v. State, 


(Tex. Civ. A.) 163 SW 3388, 339. 

“There is no merit in the sugges- 
tion that during at least a part of the 
time for which the recovery has been 
had the moon shone, and there was 
therefore no necessity for lights about 
the water-closet. The Legislature, 
the members of which, of course, were 
cognizant of the fact that the moon 
shines periodically, have not made 
this a defense or an excuse against 
the requirements of the statute that 
the company, and not the moon, is re- 
quired to light up the premises. Fur- 
ethermore, unless the water-closet 
were a roofless one, it is difficult to 
see how the rays of the moon, how- 
ever bright, would suffice to light the 
interior thereof.” Missouri, ete. R. 
Co. v. State, supra. 

34. Com. v. Louisville, etce., R. Co., 
190 Ky. 39, 226 SW 105; Louisville, 


ete., R. Co, v. Com., 45 SW 362, 20 
KyL 100. 
{a] In small village, if suitable 


closets are provided, they may be 
kept locked if it is a reasonable pre- 
caution to cleanliness and the key left 
with the station agent without post- 
ing any notice that the key can be 
obtained by applying to him. Louis- 
ville, ete., R. Co. v. Com., 45 SW 362, 
20 KyL 100. 


35. Com. v. Louisville, etce., R. Co., 
190 Ky. 39, 41, 226 SW 105; Louis- 
ville, etc., R. Co. v. Com., 180 Ky. 


843, 203 SW 717; Louisville, etc., R. 
Co. v. Com., 45 SW 362, 20 KyL 100. 

‘Tt [the railroad] may leave the 
keys with the agent when he is there, 
but when he is not there, the keys 


install track seales at its stations where the rail- 
road business may justify it,?* and may delegate the 
power to a commission,*® it has also been held by 
the supreme court of the United States that a state 
cannot compel a railroad to install cattle scales at _ 
a station as a means for building up a private busi- 
ness,*° however much the public may be benefited 


should be put in an exposed place 
so that they may be readily seen and 
obtained by those patrons having oc- 
sion to use the closet.’ Com. v. 
ont etc., R. Co., 190 Ky. 39, 41, 
226 SW 105. 

36. Louisville, etc., R. Co. v. Com., 
137 Ky. 802, 127 SW 152 

[a] Passengers sleeping at depot. 
—The statute was not made or in- 
tended to apply to the wants of per- 
sons who use a passenger depot as a 
lodging house, remaining there over- 
night while changing trains, for St. 
§ 784 (Russell St. § 5333), only re- 
quires passenger depots to be kept 
open for the reception of passengers 
a limited time prior to the arrival 
and departure of regularly scheduled 
trains, and therefore it may be left 
locked during the agent’s absence. 
Louisville, ete. R. Co. v. Com., 137 
Ky. 802, 127 SW 152. 


37. West Ham v. Great Hastern R. 
Ci; 64 play ee @ oa to40e 
-[a] Tllustration.—Under a_ stat- 


ute requiring companies to afford all 
reasonable facilities for receiving, for- 
warding, and delivering traffic, if the 
providing of water-closets for the use 
of passengers is a facility within the 
application of the statute, the com- 
pany is not prevented after provid- 
ing such closets from making a small 
and reasonable charge for their use, 
and the railroad commissioners can- 
not require the company to permit 
them to be used without charge. 
West Ham v. Great Eastern R. Co., 
64 L. J. Q. B. 340. 

38. Corporation Commn. vy. Atlan- 
tie, Coast. Line; R.'Co:, 139: N.=C. 126; 
51.SE 793. 

[a] Requirement must be reason- 
able.—Corporation Commn. v. Atlan- 
tic Coast Line R. Co., 1389 N. C. 126, 51 
SE 7938. 

39. State Public Utility Commn. v. 
Cleveland, etce., Co.5», 283, Tl. 374, 
119 NE 310; State v. Public Serv. 
Commn., 275 Mo. 60, 204 SW 395; 
Corporation Commn. v. Atlantic Coast 
Line; R.uCo3, 139 IN.C126,55d2 SH ee 

40. Great Northern R. Co. v. Cahill, 
253 U. S. 71, 40 SCt 457, 64 L. ed. 787 
[rev 40 S. D. 55, 166 NW 306, and expl 
Great Northern R. Co. v. Minnesota, 
238 U.S. 340, 35 SCt 753, 59 L. ed. 1337 
(rev 122 Minn. 55, 141 NW 1102)]. 

[a] Cattle scales are not a facility 
or appliance for transportation busi- 
ness, and it would be unlawful to 
compel the road to furnish them under 
such circumstances. Great Northern 
R.-Co.Va-Cahill, 253. U.eS. 11, 40° SCE 
457, 64 L. ed. 787 [rev 40 S. D. 55, 166 
NW 306]. 

[b] Arbitrary exercise of power.— 
“The business of a railroad is trans- 
portation and to supply the public 
with conveniences, not connected 
therewith is no part of its ordinary 
duty. The obvious purpose of the 
challenged order was to enforce in- 
stallation at Bertha of a scale like 
those at Eagle Bend and Hewitt and 


LL LE, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 935-937] 


thereby.t1 Whether hoof stock scales are a nec- 
essary facility for receiving and delivering freight, 
which a commission may be authorized to require a 
railroad to install and maintain, depends on wheth- 
er such scales are required or are reasonably nec- 
essary for such purpose,*? and the burden rests on 
him who asserts the necessity to prove it.42 Where 
a statute imposing the duty of furnishing track 
seales at all stations of a specified character has 
been followed by a later statute authorizing a board 
or commission to order such scales when in its judg- 
ment necessary,** the board or commission lacks 
power to order track scales under the first statute.*5 
Where a statute authorizing a commission to order 
a railroad to install track scales for weighing of 
ears and freight at stations of specified size on de- 
mand of a shipper has been followed by enactment 
of a later statute empowering the commission to en- 
force reasonable regulations for the weighing of 
ears and freight,*® the commission lacks power to 
order installation of track sealés under the former 
statute.47 

[§ 936] j. Name of Station. In the absence of 
contrary statutory or constitutional: provisions, a 
railroad has the primary right to name its own sta- 
tions,*® except it be in cases where a name so chos- 


dedicated to same use. Under ad- 
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en materially detracts from the efficiency of the 
service which the company must furnish to the pub- 
lic.*® Under a statute requiring a railroad station 
in an incorporated village to have the same name 
as such village,°°® a station bearing the name of one 
village and half in another village cannot be changed 
to the name of the second village against the rail- 
road’s’ dissent.°! Under constitutional provisions 
granting to a board or commission broad power to 
control and regulate the operation of a railroad,°? 
it may require a railroad to change the name of a 
station where reasonably necessary for publie con- 
venience, °* 

[§ 937] k. Sidings at Stations.°* Within its pow- 
ers to regulate the operation of railroads, a state>® 
or a board or commission under authority delegated 
to it®® may direct and regulate the installment of j in- 
dustrial sidings or sidetracks at stations for the 
benefit of the public 4 in loading and unloading,®” and 
also the relocation of rails near-a station to provide 
additional platform space;°* but under the general 
rule,°® such regulations and requirements must be 
reasonable.°° <A statute providing that under spec- 
ified conditions a shipper may apply to a railroad 
for private sidetracks and switches, and, upon fail- 
ure or refusal of the road to grant the application, 


mitted facts, unless justified by al- 
leged unlawful discrimination, we 
think this was an arbitrary and un- 
reasonable exercise of power. It is 
no answer to say, aS counsel do, that 
the Commission has ‘general authority 
to require railroad companies to sup- 
ply the necessary demands of the pub- 
lic along transportation lines; that it 
has a right to require the company 
to build and maintain such facilities 
as are necessary for the public needs.’ 
The demands upon a carrier which 
lawfully may be made are limited by 
its duty, and the present record con- 
clusively shows the required struc- 
ture had no direct relation thereto.” 
Great Northern R. Co. v. Minnesota, 
238 U.S. 340, 345, 35 SCt 753, 59 L. ed. 
1337 [rev 122 Minn. 55, 141 NW 1102]: 

[ec] Question of discrimination.— 
“Tt by no means follows, simply be- 
eause a railroad voluntarily supplies 
a conveniehce at some stations which 
attracts trade, that it can be com- 
manded postively to do likewise at 
other places along the line. A rail- 
road’s possessions are subject to its 
public duty but beyond this and with- 
in charter limits, like other owners of 
private property, it may control its 
own affairs. Discontinuing the use of 
existing scales would abate the al- 
leged discrimination and probably en- 
tail little, if any, outlay. The Com- 
mission’s order precluded use of this 
method to bring about lawful condi- 
tions and therein, we think, was plain- 
ly arbitrary and unreasonable.” 
Great Northern R. Co. vy. Minnesota, 
238) UieS.34 0,846, 39) SCt.(o3,, 59, 1. 
ed. 1337 [rev 122.Minn. 55, 141 NW 
1102]. 

41. Great Northern R. Co. v. Ca- 
hill, 253 U. S. 71, 40 SCt 457, 64 L. 
ed. 787 [rev 40S. 'D. 55, 166 NW 306]. 

42. Washington. v. "Fairchild, 224 
U. S. 510, 82 SCt 535, 56 L. ed. 863; 
New Mexico Wool Growers’ Assoc. v. 
Atchison, etc., R. Co., 20 N. M. 33, 145 
BLOG T: 

43. Washington v. Fairchild, 224 
WW. Si 510768 208SCt 535,560.) ed. i863; 
New Mexico Wool Growers’ Assoc. 
v. Atchison, ete, R. Co., 20 N. M. 33, 
145 P1077. Bk! 

44. See statutory provisions. 

45. State v. Public Serv. Commn., 
275 Mo. 60, 204 SW 395. 

fa]. Rule applied.—Pub. Serv. 
Commn. L. (lL. [19138] p 588) § 49, 


giving the commission broad powers 
as to regulating facilities of rail- 
roads, gives the commission power 
to order the erection and maintenance 
of track scales when in its judgment 
the facts warrant it, and is in conflict 
with, and has impliedly repealed, Rev. 
St. (1909) § 3157, providing that rail- 
roads: shall maintain track scales at 
all stations shipping fifty thousand 
bushels of grain the previous year, 
so that an order for track scales based 
not on the independent judgment of 
the commission, but solely on exist- 
ence of the facts requiring scales un- 
der the latter statutes, is invalid. 
State v. Public Serv. Commn., 275 Mo. 
60, 204 SW 395. 

46. See statutory provisions. 

47. State Public Utilities Commn. 
v. Cleveland, ete., R. Co., 283 Ill. 374, 
119 NE 310. 

[a] Illustration.—Where a statute 
made it mandatory for a railroad to 
install track scales, on demand of a 
shipper, at any station handling a 
specified amount of grain, and a 
later statute merely empowered a 
commission created thereunder “to 
enforce reasonable regulations for the 
weighing of cars, and of freight of- 
fered for shipment,” the latter stat- 
ute was inconsistent with the former 
because the first was mandatory as to 
installation of track scales, whereas 
the latter left the matter entirely to 
the discretion of the 
Consequently the second statute im- 
pliedly repealed the first, and the 
commission’s order for installation of 
scales, made under the first statute, 
was unenforceable because ‘‘there be- 
ing no statute in force requiring the 
installment of track scales, the State 
Public Utilities Commission could not 
make any order based on the existence 
of such a statute.” State Public Util- 
ities Commn. v. Cleveland, etc., R. Co., 
2:83:11) 374, 379) 119; NE 310- 

48. State v. State R. Commn., 69 
Wash. 528, 125 P 953, AnnCas1914A 
830. 

[a] “It can not be seriously ar- 
gued that the railway company has 
not the right to choose and use names 
for its stations without interference 
thérewith by the commission.” State 
v. State R. Commn., 69 Wash. 528, 525, 


2259 P- 953) AnnCas1914A 830. 


[bh] Illustrations.— (1) Under Const. 
art 9 § 18, conferring authority upon 
the corporation commission to super- 


commission. | 


vise, regulate, and control all trans- 
portation and transmission companies 
doing business in the state, it may 
require a railroad to change the name 
of a station on its line, where neces- 
sary for the proper service and con- 
venience of the public in the transac- 
tion of its business as a common car- 
rier. Missouri, ,ete., R. Co.. v.) State, 
25 Okl. 437, 106 P 858. (2) An order 
directing a railroad to show on all 
tariffs and folders and tickets to a 
certain station the name of the vil- 
lage B, in connection with the name 
W, applied by the company to that 
station, is invalid as an unjust inter- 
ference with the company’s right to 
name its stations, where the town 
has a population of eight hundred or 
more, and the name is suggestive of 
the surrounding country, and where 
B is a mere village of about one hun- 
dred inhabitants only, although the 
center of W is a mile and a half from 
the station, whereas the station is om 
the platted town site of B. State v. 
State R.:Commn., 69 Wash. 5238, 125. 
P 953, AnnCas1914A 830. 


49. State v. State R. Commn., su- 
pra. 
50. See statutory provisions. 


51. Peo. v. New York, etc., R. Co., 
125 App. Div. 641, 110 NYS 2. 

52. See constitutional provisions. 

53. Missouri, etc., R. Co. v. State, 
25 OKl. 437, 106 P 858. 

54. Switches, spurs, and sidings 
generally see infra §§ 939-957. 

55. See supra §§ 887-890. 

Regulating depots and waiting 
rooms see supra § 916. 

56. See supra §§ 892, 893. 

Regulating stations, depots and 
waiting rooms see supra §§ 913-916. 

57.. ‘Chieago,) ete., RB. Co., v.) Bublie 
Utilities Commn., 68 Colo. 475, 190 P 
539; State v. Florida East Coast R. 
Co., 67 Fla. 83, 64S 443; Kansas City, 
etc., R. Co. v. State, 25 Okl. 715,107 


PP) 912 

[a]. Station to be established.— 
Chicago, ete., R. Co. v. Public Utili- 
ties Commn., 68 Colo. 475, 190 P 533. 

58. Bacon vy. Boston, ete, R. Co., 
83 Vt. 421, 76 A 128. 

59. See supra §§ 912, 914, 916. 

60. Chicago, etce., 7 COvnNaL Buplic 
Utilities Commn., 68 Colo. 475, 190 P 
539; State v. Florida Hast Coast R. 
Co., 67 Fla. 83, 64 S 443; Kansas City, 
ete., R. Co. v. State, 25 Okl, 715, 107 
P 912; Bacon v. Boston, ete., R. Co., 
83 Vt. 421, 76 A 128. 


1000 [51 C.J.] 


the district court may compel it to do so,®t does 
not deprive a public commission of authority under 
statute to order the construction of suit- 
able and adequate sidetracks for public use at a sta- 
Sidings should, where required by traffic, 
be constructed and operated as a public, and not a 


a prior 
tion.®? 


private, convenience.®* 


[§ 938] 1. Abandonment or Discontinuance®* of 
A rule of railroad commissioners forbid- 
ding a road to close, remove, suspend, or abolish an 
existing station without prior authority from the 
commission is not violated by a mere change in the 


Station. 


nature of the structure.®* 
[§ 939] 4. Switches, 
Regulation by State. 


Spurs, 


and Sidings®®’—a, 
Within its powers to regulate 
the operation of railroads,®* the state may have 
power to regulate switches, spurs, and sidings,®® as 
by requiring railroads to construct public spur 
tracks,°® or preventing discontinuance of the same,*°® 
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It is beyond the police power of the state to compel 
a railroad to install switches, spurs, or sidings for 
private use at its own expense.‘? 
other regulations requiring construction of private 
switches, spurs, or sidings with adequate provision 
for apportionment of expense*® are valid.™+ 


But statutes or 


[§ 940] b. Regulation by Municipality. Local 


freight service of a railroad between points within 
the switching limits of yards located in a city, or 
industrial switching, is pubjecey to the control of the 
city and not of a state board.’ 

[§ 941] c. Regulation by Board or Commission— 


(1) Existence and Extent of Power—(a) In Gener- 


or by ordering restoration of a switch connection.”? 


61. See statutory provisions. 

62. Loup Valley Land Co. v. Union 
Pac. R. Co., 95 Nebr. 331, 145 NW 631 
(L. [1881] © 68 Seles amended by L. 
[1913] ¢ 138 § 1, requiring companies 
to furnish a switch or sidetrack for 
the use of individuals, upon specified 
terms and conditions, does not de- 
prive the state railway commission of 
jurisdiction to require the construc- 
tion and maintenance of suitable 
stockyards, sidetrack, and loading and 
unloading ‘facilities for the general 
public). 

68. Chesapeake, etc., .R. Co. v. 
Ricks, 146 Va. 10, 15, 135 SE 685. 

“This is a public duty, and because 
of that fact, the power to construct 
them is inherent in the power to con- 
struct and operate the road. Unlike 
roundhouses, coal chutes and the like, 
they cannot be constructed elsewhere, 
but must be constructed at the station 
where the freight is to be handled. 
It is a public necessity, and not a 
mere private convenience.” Chesa- 
peake, etc., R. Co. v. Ricks, supra. 

64. Abandonment of part of road 
generally see supra § 883. 

65. Atlantic Coast Line R. Co. vy. 
sce e 947EMay 1207 13 “S2665, 2145S 
456 

[al] Illustration.—Where a  rail- 
road had a depot structure at a cer- 
. tain point consisting of a store room, 
office, and two waiting rooms, and 
subsequently determined that the 
structure was larger than required 
for the business at such point, and 
without permission of the railroad 
commission removed part of the 
structure and remodelled the remain- 
der so that it consisted merely of one 
covered platform, used as a flag sta- 
tion, this did not constitute a viola- 
tion of a rule of the commission for- 
bidding the road to remove or abolish 
stations without prior permission so 
as to subject the road to liability for 
a penalty. But if the structure as 
changed is inadequate, the commis- 
sion can by appropriate orders require 
adequate facilities to be furnished. 
Atlantie Coast Line R. Co. v. State, 
94 Fla. 120, 113 S 665, 114 S 456. 

66. Location see supra § 130. 

Sidings at stations for benefit of 
shippers see supra § 937. 

67. See supra § 887 et seq. 

68. U. S.—Western, etc., R. Co. v. 
Georgia Public Serv. Commn., 267 U. 
S. 498, 45 SCt 409, 69 L. ed. 753. 

Ill.—Chicago, ete., R. Co. v. Suf- 
fern, 129 Ill. 274, 21 NE 824 [aff 27 
Ill. A. 404]. 

Kan.—Chicago, ete., R. Co. v. Pub- 
lic Utilities Commn., 111 Kan. 805, 208 
123 vows 

Minn.—Ochs v. Chicago, etce., R. Co., 
135 Minn. 323, 160 NW 866, ‘AnnCas 
1918E 337. 


Mont.—Chicago, ete., R. Co. v. Rail- 
road Comrs., 76 Mont. 305, 247 P 162. 

Or.—Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

[a] “Under its police power [it] 
may require a railroad company to 
provide such sidetrack facilities to 
industries adjacent to its tracks as 
shall be found to be necessary and 
reasonable under all the circumstanc- 
es, and may apportion the necessary 
expense therefor between the com- 
pany and the industry in such manner 
as shall be found to be reasonable.” 
Ochs v. Chicago, ete., R. Co., 135 Minn. 
323, 160 NW 866, AnnCas1918E 337. 

{[b] “fhe words ‘sidings and spur 

tracks’ are not usually applied to side 
tracks at depots, but to the tracks 
other than the main lines at places 
where there are no depots or agents 
to receive or forward freight or pas- 
sengers. Such places are often de- 
nominated sidings or spurs, in con- 
tradistinction to stations or depots.”’ 
Crosbyton-Southplains R. Co. v. Rail- 
road Commn., (Tex. Civ. A.) 169 SW 
1038, 1042. 
, 69, :Chicagzgo,, ete: R. Co: Va, Public 
Utilities Commn., 111 Kan. 805, 208 
P 576; Chicago, etc., R. Co. v. Rail- 
road Comrs., 76 Mont. 305, 247 P 162; 
Southern Pac. Co. v. State R. Commn., 
60ROr 4007 11 Oeil 

{a] Public versus private purpos- 
es.—The legislature may authorize a 
board of railroad commissioners, pub- 
lie necessity appearing, to require 
earriers to construct spur tracks for 
public, although not for private, pur- 
poses: Chicago, ete:, Ri Cofv.Rail- 
road Comrs., 76 Mont. 305, 247 P 162. 

Privately "used facilities see infra 
§ 943 et seq. 

70. Western, etc., R. Co. v. Georgia 
Public Serv. Commn., 267 U. S. 493, 
45 SCt 409, 69 L. ed. 753. 

[a] Under its police power, it may 
require that a spur track used for a 
public purpose for switching freight 
shall not be discontinued without 
prior notice and hearing before the 
commission. Western, ete., R. Co. v. 
Georgia Public Serv. Commn., 267 U 
S. 493, 45 SCt 409, 69 L. ed. 7538. 


71. Chicago, etc., R. Co. v. Suffern, 
129 Ill, 274, 21 NE 824 [aff 27 Ill. A. 
404]. 

72. Missouri Pac. R. Co. v. Nebras- 


Ka, (20a S22 19652130 sS Centos nls. 
ed. 727; McInnis v. New Orleans, etc., 
R. Co., 109 Miss. 482, 68 S 481, LRA 
1915E"68239°Sti) Louis,.ete. {5R. Col iw. 
Zalondek, 28 Okl. 746, 115 P 867; St. 
Louis, etc., R. Co. v. State, 27 Okl. 426, 
(12° P<11215 (St: Louis;ete;,! Raion v. 
State, 27 Okl. 424, 112 P 980. 

Due process of law see Constitu- 
tional Law § 1072 text and notes 98-3. 

73. See statutory provisions. 

74% Ochs.iv., ‘Chicago, etes iR2'Co:, 


al. The power of a board or commission to regulate 
a railroad with respect to the construction, mainte- 
nance, and operation of switches, spurs, and sid- 
ings is founded on eonstitution or statute,7® and 
measured in extent and limits by the provisions ecre- 
ating the power."? 


Within constitutional limita- 


135 Minn. 
1918E 337; State v. Chicago, etc., R. 
Co., 115 Minn. 51, 181 NW 859. 

[a] Grading done by petitioner.— 
An order of the railroad and ware- 
house commission requiring a railroad 
to construct a sidetrack from its main 
line to a stone quarry, where the 
grading is done by the petitioner for 
the sidetrack, is valid. State v. Chi- 
cago, 4ete.,) R. (Coe 215) Minny OL ai3d 
NW 859 


75. Atchison, etc., R. Co. v. Public 
Utilities Commn., 68 Colo. 92, 188 P 
ae See also Municipal Corporations 

Train movements generally see in- 
ee §§ 961, 1007, 1026-1030, 1043- 

76. Peo. v. Second Dist. Public 
Serv. Commn., 176 App. Div. 28, 162 
NYS 520 [aff 220 N. Y. 674 mem, 116 
NE 1066 mem]; State v. Southern R. 
Co3ulb37 IN. Ee 559, 69S 621i his 
cago, ete., R. Co. v. Railroad Commn., 
181 Wis. 91, 98, 193 NW 981. 

“It is unquestioned that the juris- 
diction and power of the Railroad 
Commission is purely of legislative 
creation, limited and defined by stat- 


ute.” Chicago, ete., R. Co. v. Railroad 
Commn., supra. 
77. Ala.—Alabama Cent. R. Co. v. 


Alabama Public Serv. Commn., 200 
Ala. 536, 76 S 862, LRA1918C 293. 
Ark.—St. Louis, 'ete., R. Co. v. State, 
99 Ark. 1, 136 SW 938: 
Ga.—State R. Commn. vy. Louisville, 
etc., R. Co., 148 Ga. 442, 96 SE 855. 
Ind.Chicago, etc., R. Co. v. Public 
rea Commn., 185 Ind. 678, 114 NE 
Kan.—Chicago, etc., R. Co. v. Pub- 
lic Utilities Commn., 111 Kan. 805, 
Boston, 


ZOOS peo 

Mass.—Salter v. R. 
Co., 239 Mass. 235, 132 NE 37 

Mich.—Grand Rapids, etc., R. Co. v. 
Michigan R. Commn., 183 Mich. 383, 
150 NW: 154. 

Minn.—Minneapolis Civie, ete., As- 
soc. v. Great Northern R. Co., 137 
Minn. Ay 162 NW 689, 163 NW 294. 

N. J.—-Robert Ww. Kennedy Coteva 


eter 


| Public Utility Comrs., 102 N. J. L. 326, 


132 A 118 [aff 3 N. J. Misc. 414, 128 
A 588]. 

N. Y.—Peo. v. Second Dist. Public 
Serv. Commn., 176 App. Div. 28, 162 
NYS 520 [aff 920 N. Y. 674 mem, 116 
NE 1066 mem]. 

N. C.—State v. Southern R. Co., 153 
NiiC. 559,069) SH 624. 

Okl.—Bromide Crushed Rock Co. v. 
ee a Bros. Co., 121 Okl. 40, 247 P 


Or.—Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

S. D._-Nedved v. Chicago, ete. R. 
Co., 36 S. D. 1, 153 NW 886. 

Wash.—State v. State R. Commn., 
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323, 160 NW. 866, AnnCas 


‘ 


§§ 941-942] 


tions*® as applied to this particular matter,”® the 
state may delegate to a board or commission regula- 
tion of switches, spurs, and sidings.8° The regula- 
tory power of a board ordinarily includes portions 
of a road operated but not owned by the road.*! 

Private spur track is subject to control and regu- 
lation of a board or commission under statutes pro- 
viding for public use thereof.*? 

Charter. Even if'a commission has power to com- 
pel a road to construct a spur not within its charter 
authority when public convenience so demands, the 
commission lacks power so to compel the road upon 
an erroneous conclusion that its charter required 
such construction.** 

Leased railroad land. A commission may have 
power to order a switch connection across railroad 
land leased to a private shipper®* and to order pay- 
ment by the shipper seeking the switch connection 
of compensation based upon the expense to the les- 
see. 85 

In Canada, where the railroad’s commerce falls 
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within the exclusive regulatory power of the Do- 
minion parliament as opposed to a provincial legis- 
lature,*® the Dominion, through its representative, 
the board of railway commissioners, may regulate 
construction of a spur track from a railroad.** 

[§ 942] (b) Under Particular Statutory or Con- 
stitutional Provisions—aa. Construction and Main- 
tenance. Under a statute authorizing a commission 
to require a railroad to construct a switch for an 
abutting owner,*® the commission lacks power to re- 
quire construction of a switch for a nonabutting 
owner.*® Under a statute authorizing a commission 
to require construction of a siding to a point with- 
in a specified distance from the railroad,?® the com- 
mission cannot require construction of a siding to a 
point beyond the distance specified.°1 Under a stat- 
ute requiring every railroad to furnish reasonably 
adequate service, equipment, and facilities, and au- 
thorizing a commission, if it finds a service inade- 
quate, to direct one that is adequate,®? it is within 
the power of the commission to order construction 


60 Wash. 218, 110 P 1075. 
Wis.—Wisconsin Gas, etc, 
State R. Commn., 227 NW 8. 
Can.—Clover Bar Coal Co. v. Hum- 
berstone, 45 Can. S. C. 346. 

“The power is conferred on the 
Corporation Commission not absolute- 
ly but with restrictions.’ State v. 
Southern R. Co’, 153 N. C. 559, 561, 69 
SE 621 


78. See Constitutional Law § 420. 

McInnis v. New Orleans, etc., 

R. Co., 109 Miss. 482, 68 S 481, LRA 

IOVS 16825 Chicaee, vetc.,, Ro pCo.4 Vv. 

Helzods Comrs., 76 Mont. 305, 247 P 
62. 

[a] Attempts to confer legislative 
power.—(1) A statute in terms au- 
thorizing a commission to order a 
railroad to construct or extend spur 
tracks, without prescribing any con- 
ditions in the statute or requiring the 
commission to determine the reason- 
ableness of such an order after no- 
tice to the road and hearing, is void 

_as-.an unconstitutional delegation of 
legislative powers. Chicago, ete., R. 
Co. v. Railroad Comrs., 76 Mont. _ 305, 
247 P 162. (2) A statute authorizing 
a commission to order railroads to 
construct a private siding, and con- 
taining no provision for a héaring, is 
void. McInnis v. New Orleans, etc., 
R. Co., 109 Miss, 482, 68 S 481, LRA 
1915E 682. . 

80. Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 


COs wv. 


81. Minneapolis Civic, etc., Assoc. 
v. Great’ Northern R. Co., 137 Minn. 
10, 162 NW 689, 163 NW 294. 


[a] Illustration.—Where a_ rail- 
road, required to operate a system 
including switching tracks, etc., ac- 
quired switching equipment of an- 
other company which retained title, 
the railroad and warehouse commis- 
sion might order the railroad to con- 
tinue its operation, this being within 
the jurisdiction of the commission. 
Minneapolis Civic, ete., Assoc. v. 
Great Northern R. Co., 137 Minn. 10, 
162 NW 689, 163 NW 294. 


82. Public Utilities Commn. v. 
Smith, 298 Ill. 151, 1381 NE 371. 

[a] Rule applied.—Under the 
Public Utilities Act, providing a 


means for giving to other shippers 
the use of sidetracks constructed by 
one shipper for his exclusive use, up- 
on provision for equitable division of 
costs, it was intended that both a 
railroad company and a public grain 
elevator connected by a spur track 
with the railroad’s main track should 
be subject to the control of the pub- 
lic utilities commission, such a spur 
track being an instrument of com- 
merce devoted to public use and sub- 
ject to regulation. Public Utilities 
Commn. v. Smith, 298 Ill. 151, 131 NE 
371. 


83. Chicago, etc. Co. v. Mur- 
phy31 50 1Sa Ds 224, 209 ow 353. 

fa] Rule applied. —Assuming that 
the board of railroad commissioners 
may, When public necessity and con- 
venience demand, compel the railroad 
to construct a spur, not within its 
charter provisions, such an order 
must be made upon different consider- 
ations of public convenience than a 
mere erroneous conclusion that the 
road’s charter required construction 
OFS Al SPULE SG COICHLO.: CLO uO Onn iV, 
Murphy, 50 S. D. 221, 209 NW 353. 

84. Robert W. Kennedy Co. v. Pub- 
lic) Dtility,Comrss 102-2 Ne: J. dus 326, 
ae. 118 [aff 3 N. J. Mise. 414,128 A 

fa] Mllustration.—Where a _ rail- 
road rents part of its property, con- 
tiguous to its travelled right of way, 
to a private shipper for the latter’s 
use in constructing and operating a 
private spur track, such lease is sub- 
ject to the paramount interest of the 
public and does not deprive public 
utility commissioners of power to or- 
der the railroad to construct a switch 
connection across such leased land 
for use of a traction company. Rob- 
ert W. Kennedy Co. v. Public Utility 
Comrs., 102 N. J. L. 326, 132 A 118 
[aff 3 N. J. Misc. 414, 128 A 588]. 

85. Robert W. Kennedy Co. v. Pub- 
lic Utility Comrs., supra. 

“Requirement in the order of the 
board that petitioner for the spur, as 
a condition, bear any reasonable ex- 
pense of any necessary rearrange- 
ment of the business facilities of the 
tenant of the strip, located thereon, 
held valid under the circumstances of 
the case.” Robert W. Kennedy Co. v. 
Public Comrs., supra. 

Extension of spur to adjoining land- 
owner see infra § 944 text and note 
16. 


86. See Commerce § 16. 
87. Luscar Collieries, Ltd. v. Mc- 
Donald,) [L927 Can). 925, (1927, 4 


DomLR 85 abigail 3 WestWkly 454 


{aff [1925] S. C. R. 460, [1925] 3 Dem 
LR 225, 32 CanRCas 267 (aff 31 CanR 
Cas 266) ye 


88. See statutory provisions. 

89. Chicago, etc., R. Co. v. Public 
Serv. Commn., 185 Ind. 678, 114 NE 
414; Salter v. Boston, etc., R. Co., 239 
Mass. 235, 132 NE 37. 

[a] Separated by street.—Burns 
St. Annot. (1914) § 5533k, providing 
that a carrier may be required to con- 
struct on its property a switch when 
necessary to accommodate the busi- 
ness of any elevator or mill abutting 
on its line, where there is no space for 
the proprietor to construct it on his 
own premises, does not authorize the 
public service commission to require 
a railroad to construct a switch for a 


mill which is separated from the right 
of way by a public street, although 
there was evidence that the mill own- 
er owned the fee of the street, since 
the purpose of the legislature was the 
elimination of the necessity of a 
wagon haul, and there is nothing in 
the act to indicate an intention to use 
the term “abutting” in any but its 
ordinary sense of touching, meeting, 
or coming together. Chicago, etc., R. 
Co. v. Indiana Public Serv. Commn., 
185 Ind. 678, 114 NE 414 

[b] Separated by private way.— 
Under St. (1906) e¢ 463 pt 2 § 251, au- 
thorizing the construction of railk- 
roads for private use, but providing 
that lands or other property shall not 
be taken or used without the consent 
of the owner, land separated from a 
railroad by a private way in which 
third persons owned easements, on 
which no private sidetrack had been 
constructed or consented to by the 
board of aldermen, was not. within 
the provisions of St. (1916),.¢, 137 §. 4) 
providing that the railroad commis- 
sion may require any railroad com- 
pany to. establish and maintain a 
switch connection with any private 
sidetrack constructed on land adjoini- 
ing the location of the railroad, or 
U. S. Comp. St. § 8563 cl 7, relative to 
switch connections with  Jlaterals, 
branch lines, or private sidetracks, 
and, upon an assessment of the dam- 
ages from the taking of such land, a 
requested ruling that the jury might 
consider the act of 1916 was properly 
refused. Salter v. Boston, etc., R. Co., 
239 Mass. 235, 1382 NE 37. 

90. See statutory provisions. 

91..- Chitago,|: ete: (+ Rs. )Co. fPublie 
Utilities Commn., 111 Kan. 805, 208 P 
576. 

[a] One-fourth mile from station. 
—Under Gen. St. (1915) § 8341, to the 
effect that, upon complaint by any 
taxpayer as to the sufficiency of any 
regulation, practise, or act whatso- 
ever relating to any public service of 
a carrier, the commission shall in- 
vestig rate, the public utilities commis- 
sion has jurisdiction to order a rail- 
road company to build a sidetrack on 
the application of taxpayers; but un- 
der § 8547, providing that the com- 
mission may order a siding built to 
an establishment not more than: one- 
fourth mile away, the public utilities 
commission does not have jurisdic- 
tion to order a railroad company to 
build a siding to an elevator situated 
more than one-fourth mile away from 
a regular way station of the railroad, 
the last mentioned statute controlling 
because later than the first. _Chica- 
go, etc. R. Co. v. Public Utilities 
Commn., 111 Kan. 805, 208 P 576. 

92. See statutory provisions. 


1002 [51 C.J.] 
of a publ spur track.°? Under a statute providing 
that the commission shall have authority to pre- 
scribe rules with reference to the use, construction, 
removal, or change of spur or sidetracks, with due 
power to compel service to be furnished to manu- 
facturing plants, warehouses, and similar places of 
business along the line where applicable, and where, 
in the judgment of the commission, business is suffi- 
cient to justify exercise of its authority,°* the com- 
mission is autherized to require railroad companies 
to construct spur and sidetracks within constitution- 
al iimitations,®® which may be construed as restrict- 
ing the power to requirement of spur or sidetracks 
for public use.*® 

Incidental powers. Under a statute providing 
that, upon ordering a separation of the grades of 
a railway and street or highway, the commission 
may order restoration.of an industrial spur track 
and shall, by order, direct apportionment of the costs 
of restoring such spur,®*? the commission’s power to 
apportion costs is incidental to its power to require 
restoration of the spur®® and cannot be exercised 
apart from the exercise of the primary power to 


93. Southern Pac. Co. v. State R. 
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store the spur before decision of the 


[§§ 942-944 


order restoration.®® 

[§ 943] bb. Operation and Use.t Under a stat- 
ute authorizing a commission to require a railroad 
to provide a sidetrack,? the commission cannot com- 
pel operation of the sidetrack.? Under a statute 
empowering a board or commission to order rail- 
roads to construct branch lines to connect indus- 
trial establishments with the railroad,* the board or 
commission lacks power to order public use of a pri- 
vate spur.® 

Under constitutional provision authorizing a pub- 
lic commission to compel a railroad to furnish switch 
connections,® the commission cannot authorize one 
shipper to use existing spur tracks of a second 
shipper without consent of the latter.” 

[§ 944] (2) Exercise of Power. Rules, regula- 
tions, and orders of a board or commission relative 
to switches, spurs, and sidings must, under the 
general rule,® be reasonable and not arbitrary.® 

Particular orders held reasonable under prevail- 
ing conditions include requirements compelling a 
railroad to extend a spur track,+® not to discon- 


| tinue existing facilities without consent of the board 


crusher near said tracks and all labor 
done and material used in the con- 


Commn., 60 Or. 400, 119 P 727. 

94. See statutory provisions. 

95. State R. Commn. v. Louisville, 
etc., R. Co., 148 Ga. 442, 96 SE 855. 

[a] When construed in connection 
with constitutional inhibitions as to 
taking private property for private 
purposes, the statute “empowers the 
commission to require a _ railroad 
company to construct spur-tracks or 
side-tracks: (1) when such construc- 
tion is practicable, and the business 
to be derived by the railroad company 
shows the order to be reasonable; 
and (2) when the facts show that 
such track is a public track and con- 
structed. for the benefit of the pub- 
jic.”’ State R. Commn. v. Louisville, 
ete., R. Co., 148 Ga. 442, 444, 96 SE 


355 
State R. Commn. v. Louisville, 
ete., R. Co., supra. 

{a} What is “public use.”—(1) 
“Tf the track is to be open to the pub- 
ic, to be used upon equal terms by all 
-who may at any time have occasion 
‘to use it, so that all persons who have 
eccasion to do so can demand that 
they be served without discrimina- 
tion, not merely by permission, but 
as of right, and if the track is subject 
to governmental control, under gen- 
eral laws, such as are the main lines 
of a railroad, then the use is a public 
one.’ Harrold v. Americus, 142 Ga. 
686, 688, 83 SE 534, 535 [quot State R. 
Commn. v. Louisville, ete., R. Co., 148 
Ga. 442, 445, 96 SH 8551. (2) ‘The 
fact that the track may be for the 
present benefit of only one industry, 
while important in determining the 
character of the use, does not neces- 
sarily negative the ‘public character 
of the use.” State R. Commn. v. 
Louisville, ete., R. Co., supra. 

97. See statutory provisions. 

98. Wisconsin Gas, etc., Co. v. 
State R. Commn., (Wis.) 227 NW 8. 

“It seems almost too plain for argu- 
ment that the jurisdiction of the Rail- 
road Commission to apportion the 
cost is incidental to the power con- 
ferred upon it to require the restora- 
tion of the track.” Wisconsin Gas, 
etc., Co. v. State R. Commn., supra 

99. Wisconsin Gasynetes 4 Coz “y. 
State R. Commn., supra. 

{a] Costs of voluntary restora- 
tion.— Where a railroad did not stand 
upon its rights and refuse to restore 
an industrial spur unless so ordered 
by the commission, but waived such 
right by proceeding voluntarily to re- 
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commission on a pending petition to 
compel the road to restore such spur, 
the commission could not refuse the 
petitioner’s request to withdraw such 
petition and exceeded its powers in 
proceeding to award an apportionment 
of costs. Wisconsin Gas, etc., Co. v. 
State R. Commn., (Wis.) 227 NW 8. 

1. Construction for public use see 
supra §§ 939, 942. 

2. See statutory provisions. 

3. Peo. v. Second Dist. Public Serv. 
Commn., 176 App. Div. 28, 162 NYS 
520 [aff 220 N. Y. 674 mem, 116 NE 
1066 mem], 

[a] TIllustration.—‘“Section 27 of 
the Public Service Commissions Law 

+ . provides as follows: ‘A rail- 
road corporation, upon the application 
of any shipper tendering traffic for 
transportation, shall construct, main- 
tain and operate upon reasonable 
terms a switch connection or connec- 
tions with lateral line of railroad or 
private side-track owned, operated or 
controlled by such shipper, and shall, 
upon the application of any shipper, 
provide upon its own property a side- 
track and switch connection with its 
line of railroad, whenever such side- 
track and switch connection is rea- 
sonably practicable, can be put in 
with safety and the business therefor 
is sufficient to justify the same.’ Un- 
der this statute all that a railroad 
company can be required to do with 
reference to a private side track of a 
shipper is to construct, maintain and 
operate a proper switch connection or 
connections therewith. The opera- 
tion of such side track cannot be ex- 
acted of the railroad.” Peo. v. Sec- 
ond Dist. Public Serv. Commn., 176 
App. Div. 28, 30, 162 NYS 520 [aff 
220 N. Y. 674 mem, 116 NE 1066 mem]. 

4. See statutory provisions. 

5. Clover Bar Coal Co. v. Humber- 
stone, 45 Can. S. C. 346; Blackwood, 
Ltd. v. Canadian Northern R. Co., 44 
Can. 8S. C. 92; 12 CanRCas. 45; Beverly 
Coal Mine, ete., Co. v. Grand Trunk 
Pac. R. Co., 44 DomLR 364, 23 CanR 
Cas 64. 

Public use generally see 
955: 

6. See constitutional provisions. 

7. Bromide Crushed Rock Co. v. 
ppaere Bros. Co., 121 Okl. 40, 247 P 

fa] Rule applied.—‘‘Where a pri- 
vate switch track is constructed from 
the tracks of a railway to a rock 


infra § 


struction thereof is done and fur- 
nished by said private individuals, the 
Corporation Commission is without 
jurisdiction to authorize another in- 
dustry to use said tracks without the 
consent of the owner.” Bromide 
Crushed Rock Co. vy. Dolese Bros. Co., 
121 Okl. 40, 247 P 74. 

8. See supra § 893. 

Reasonableness of orders for in- 
stallation of sidings at station see su- 
pra § 987. 

9. Ala.—Alabama Cent. R. Co. v. 
Alabama Public Serv. Commn., 200 
Ala. 536, 76S 862, Lee 293. 


99 Ark. L; 136 SW 938. 

Mich. —Grand Rapids, ete., R. Co. v. 
Michigan R. Commn., 183 Mich. 383, 
150 NW 154. Be 

N. J.—Rahway Valley R. Co. v. 
Public Utility Comrs., 5 N. J. Misc. 
338, 1386 A 494. 

Ss. D.—Nedved v. Chicago, ete., R. 
Co., 36 S. D.. 1, 153 NW 886 

Wis.—Union Lime Co. v. ‘State R. 
Commun., 144 Wis. 523, 129 NW 605. 

[a] Tests of reasonableness.—In 
determining whether an order of the 
railroad commission requiring a rail- 
road to construct a spur track was 
reasonable, the chief question was 
whether the improvement was neces- 
sary to meet the needs and promote 
the convenience of the public; and 
that the cost of its establishment and 
maintenance might greatly exceed the 
revenues from business done at the 
place because of such improvement, 
while a matter to be considered, did 
not necessarily control. St. Louis, 
grey R. Co. v. State, 99 Ark. 1, 136 SW 

Presumption of reasonableness see 
infra § 1101. 

10. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 

[a] Tllustration.—A state railroad 
commission order requiring a com- 


pany to extend a spur track at a ship- 


ping point at least two hundred feet 
is not unreasonable where existing 
loading facilities are limited to one 
car at a time on the spur track and 
five cars on a passing track, loading 
on the passing track being inconveni- 
ent on account of switching, and 
where facilities for loading eight to 
twelve cars at one time are often re- 
quired. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 
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or commission,!!? to furnish a siding,’? and to op- 
erate a sidetrack constructed by the shipper. 
Particular orders held unreasonable under prevail- 
ing conditions include requirements compelling a 
railroad to construct a spur track within a period 
insufficient to allow performance,'+ to construct a 
private spur for one shipper along the property of 
a different shipper,!® or an extension of a spur to 


an adjoining landowner.'® 


Under statutes imposing absolute duty on rail- 
roads to maintain and operate sidetracks,'7 a com- 
' mission cannot, in advance of a hearing, lay down 
a general rule as to what contracts relative to such 
sidetracks shall or shall not contain.18 


11. Western, etc., R. Co. v. Geor- 
gia Public -Serv. Commn., 267 U. ‘SS. 
493, 45 SCt 409, 69 L. ed. 758. 

{a] Switching service.—A rule of 
the public service commission of 
Georgia providing that all facilities 
and privileges enjoyed by shippers 


should not be discontinued without’ 


prior consent of the commission was 
a reasonable rule, justifying the com- 
mission’s refusal to sanction discon- 
tinuance of switching service by a 
railroad until a petition therefor had 
been filed with the commission and a 
showing made. Western, etc., R. Co. 
v. Georgia Public Serv. Commn., 267 
U. S. 493, 45 SCt 409, 69 L. ed. 758. 

12. Nedved v. Chicago, etc., R. Co., 
36 S. D. 1, 153 NW 886. 

[a] Illustration.—Under Civ. Code 
$ 534, providing that, where stations 
are more than twelve miles apart, 
railroad companies when required by 
the railroad commissioners shall con- 
struct a sidetrack for the use of ship- 
pers between such stations, a junction 
point ten and five-tenths miles from 
station T, having no sidetrack, was 
not a railroad station but a junction 
merely, so that the commission had 
jurisdiction to order a siding between 
T and Y, sixteen and six-tenths miles 
apart via the junction point. Under 
such provision, the board has no ar- 
bitrary power to order a sidetrack; 
but where it appeared that: stations 
by rail were sixteen and six-tenths 
miles apart, and that on defendant’s 


lines there was no _ station within. 


twelve miles of a station on the east- 
ward, and that the proposed siding 
was in the center of a settled prosper- 
ous agricultural district shipping its 
products, there was a public neces- 
sity justifying the commission’s order 
requiring the construction and main- 
tenance of the sidetrack. Nedved v. 
Chicago, ete., R. Co., 36 S. D. 1, 153 
NW 886. 

[b] Distance between stations.— 
Under Civ. Code § 534, providing 
that, where stations are more than 
twelve miles apart, companies when 
required by the commissioners shall 
maintain a sidetrack for the use of 
shippers between such stations, the 
“distance between stations’ means the 
distance apart along the line of the 
railway track upon which such sta- 
tions are situated. Nedved vy. Chi- 
cago, etc., R. Co., 36.8. D. 1, 153 NW 
886. 


Sidings at stations see supra § 937. 

13. Peo. v. Second Dist. Public 
Serv. Commn., 173 App. Div. 407, 159 
NYS 997 [aff 219 N. Y. 584 mem, 114 
NE 1078 mem]. 

[a] Illustration.—Under Pub. 
Serv. Commn. L. (Consol. L. c 48) § 
27, requiring a railroad, upon applica- 
tion of shippers, to provide sidetracks 
and switch connections when suffi- 
ciently practicable and business 
therefor is sufficient, and authorizing 
the commission to direct the construc- 
tion or order discontinuance of such 
switch connections, where the re- 
lator permitted a lighting company 
to reconstruct at its own expense a 
trestle and coal pit, the coal pit be- 
ing incidental to the structure, and 
constituting no structure separate 


RAILROADS 


Certificate. 


a spur track.?° 


and apart from the sidetrack, accord- 
ing to specifications furnished by, and 
acceptable to, the relator, an order 
of the commission, directing the re- 
lator to maintain and operate a side- 
track on the structure, was author- 
ized. Peo. v. Second Dist. Public Serv. 
Commn., 173 App., Div. 407, 159 NYS 
997 [aff 219 N. Y. 584 mem, 114 NH 
1078 mem]. 

14. Union Lime Co. v. State R. 
Commn., 144 Wis. 523, 129 NW 605. 

[a] Tllustration.—An order of the 
railroad commission directing a rail- 
road company to construct a spur 
track within thirty days does not give 
the company reasonable time, in view 
of the fact that it may be necessary 
to condemn land for a right of way. 
Union Lime Co. v. State R. Commn., 
144 Wis. 523, 129 NW 605. ‘ 

15. Alabama Cent. R. Co. v. Ala- 
bama Public Serv. Commn., 200 Ala. 
536, 76 S 862, LRA1918C 293. 

[a] Illustration.—If a carrier, hav- 
ing a mere license to use rails of a 
logging company, has by its contract 
agreed not to give equal service to 
competitors of the logging company, 
the public service commission has 
no power to compel the railroad to 
become a trespassee by constructing 
a sidetrack to serve a competitor of 
the lumber company, nor could the 
commission legalize the trespass and 
so exempt the carrier from liability. 
Alabama Cent. R. Co. v. Alabama Pub- 
lic Serv. Commn., 200 Ala. 536, 76 S 
862, LRA1918C 293. 

16. Rahway Valley R. Co. v. Pub- 
lic Utility Comrs., 5 N. J. Misc. 338, 
136 A 494. 

{a] TIllustration.—The board of 
public utility commissioners was 
without jurisdiction to require the 
railroad to extend a siding existing on 
private property to adjoining prop- 
erty for the benefit of the owner of 
the adjoining property, in the absence 
of adequate, not to say indubitable, 
proof of the existence of a valid ease- 
ment over such private land not mere- 
ly in favor of an objecting railroad, 
but available in favor of the owner 
of the adjoining property, under the 
Utility Act (P. L. [1911] p 374). Rah- 
way Valley R. Co. v. Public Utility 
Comrs. Bd., 5 N. J. Mise. 338, 1386 A 
494, 

Leased land see supra § 941 text 
and notes 84, 85. 

17. See infra § 949. 

18. Grand Rapids, 
Michigan R. Commn., 
897, 150 NW 154. 

“The universality of the rule es- 
tablished by the order of the commis- 
sion condemns it.” Grand Rapids, 


ete; sR. Cor Vv. 
183 Mich. 383, 


ete., R. Co. vy. Michigan R. Commn., 
supra. 
19. Menasha Woodenware Co. v. 


State R. Commn., 167 Wis. 19, 166 NW 
435. 

Certificate of necessity for exten- 
sion see supra § 133. 

20. Menasha Woodenware Co. v. 
State R. Commn., 167 Wis. 19, 25, 166 

NW 435. 

“A refusal on the part of the Rail- 
road Commission to grant a certificate 
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A statute requiring a certificate of 
necessity for the building of an‘extension does not 
make such certificate necessary for the building of a 
spur track,!® and a refusal of the commission to 
grant a certificate for the building of an extension 
does not prevent it from requiring the building of 


[§ 945] d. Duty of Railroad?1—(1) Construction, 
Maintenance, and Operation—(a) In General. 
the absence of a duty imposed by constitutional, 
statutory, or contract provisions,?? railroad compa- 
nies are not obligated to construct switches or spur 
tracks away from their hnes,?* nor over the rail- 
road right of way,?* nor. to permit sidetrack con- 


In 


of convenience and necessity for the 
building of an extension (under sec. 
1797—44, Stats.) does not prevent the 
Commission from making an order re- 
quiring the building of a spur track 
(under sec. 1797—lim, Stats.) over 
the same route or a part thereof. Dif- 
ferent considerations apply to the 
two cases; in fact an extension may 
not be desirable because a spur is the 
only appropriate thing under the cir- 
cumstances.’ Menasha Woodenware- 
Co. v. State R. Commn., supra. 

21. General duties as common car- 
rier as to facilities for shipment of” 
goods see Carriers §§ 80-82. 

Mandamus to compel furnishing of 
switches and sidetracks see Manda— 
mus § 487. 

Sidings at stations see supra § 937. 

22. See infra §§ 946-951. 

23. Terminal R.: Assoc. v. Cain= 
Hurley Lumber Co., 241 Ill. A. 364, 
369; Railroad Commn. v. St. Louis 
Southwestern R. Co., 98 Tex. 67, 80 
SW 1141 [den reh 35 Tex. Civ. A. 52, 
80 SW 102]. But see Moser v. Phil_ 
adelphia, ete., R. Co., 35 Pa. Co. 49 
(holding that, where plaintiff offered 
to pay all expense of the construc- 
tion of a siding and switch from her 
lime quarry to the railroad, and to 
guarantee minimum shipments of 
lime and coal, and it appeared that 
the railroad furnished a siding and 
Switch to another quarry which 
needed it less than plaintiff, it was 
discrimination on the part of the rail- 
road to refuse plaintiff the same ac- 
commodations, and, there being no 
necessary danger or inconvenience to 
the general public in the construc- 
tion of the desired siding and switch, 
plaintiff could in equity compel the 
railroad to construct and operate it). 

“At common law, there was no duty 
on the part of a railroad company, in 
a case of this character, to provide 
a switch track connection between its 
main line and the premises of a per- 
son or corporation desiring the same.” 
Terminal R. Assoc. v. Cain-Hurley 
Luntber Co., supra. 

24. Pennsylvania R. Co. v. Public 
Serv. Commn., 64 Pa. Super. 586, 589. 

“That such company holds its right 
of way and tracks as its private prop- 
erty but subject to the public use for 

which it was incorporated is well es- 
tablished and it may therefore per- 
mit its grounds to be occupied by oth- 
er parties for the receipt and deliy- 
ery of freight on its railroad so long 
as the public service and the carriage 
of freight and passengers is not in- 
terfered with . . but whether it 
can be compelled to do so at its own 
expense and against its will is a dif- 
ferent question. Its obligation to fur- 
nish to the public adequate facilities 
for the transaction of business is un- 
undoubted but to provide special facil- 
ities on its own property to an in- 
dividual shipper and at its own charge 
involves a different liability. Re- 
sort must be had to some statute 
which imposes this obligation.’” 
Pennsylvania R. Co. v. Public Serv. 
Commn., supra. 
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nection with their lines,?® to accommodate private 
interests. 

[§ 946] (b) Under Constitutional Provisions. 
Under a constitutional provision requiring a rail- 
road, where reasonably necessary and remunerative, 
to make switch connections with a private siding 
already constructed by an owner and operator of 
specified mines, mills, elevators, or other indus- 
tries,?® the railroad is under a duty to make the 
connection upon such terms as may be prescribed by 
the proper authorities,?7 such a provision being in- 
tended to provide special facilities for industrial 
plants and not for the benefit of the general pub- 
lic;?8 and private concerns desiring connections 
to accommodate their particular industries should 
proceed under these constitutional provisions and 
not under others relating to the establishment of 
public service facilities,?® which latter will not be 
extended to include private switch connections even 
though there may be an existing discrimination be- 
tween individual shippers as to such switches.*° 
Under a constitutional provision that all railroad 


RAILROADS 


DES te Tt al 
[§§ 945-947 


their track so that any shipper may be reached by. 


the cars on the railroad,*! a shipper already having 
connection with one road and not situated on a sec- 
ond road cannot compel the latter to permit a con- 
nection,?* especially where this would amount to an 
extension of the second road by connection with the 
firstepe : 

Phrase “other industries,” as used in constitution- 
al provisions imposing a duty to furnish a switch 
connection,** has been held to include a cotton gin,*® 
farm,?°® or oil mill.3* 

Duty will not arise except where there is an ex- 
isting state of facts bringing the case within the 
provisions of the particular constitution®® in- 
voked,*®® such as the shipper’s previous construction 
of the private siding,*® and an amount of traffic 
from the industry sufficient to justify the connec- 
tion.41 

[§ 947] (c) Under Statutes—aa. In General. 
When a shipper is entitled to a sidetrack connection 
under statute,*? his refusal to execute a contract 
respecting the same does not deprive him of his stat- 


companies shall permit connections to be made with 


25. Peo. v. Chicago, 
57 Ill. 436. 

26. See constitutional provisions. 

27. Chicago, ete? R: Co. ve"State, 
bon Okd, 712,905 74 Pal0 39 eRALI TEM 
1281; St. Louis, ete., R. Co. v. Zalon- 
dek, 28 Okl. 746, 115 P 867. 

‘Under section 33, art. 9, Const., 
whenever the amount of business rea- 
sonably to be afforded a railway line 
by an oil mill and gin plant is suffi- 
cient to justify the same, after a 
switch or spur track has been con- 
structed from said railroad to said 
‘plant at the expense of its owner, said 
railway company may be required to 
furnish the switch stand and frog 
and other necessary material for mak- 
ing connection with such side track 
or spur and shall make such connec- 
tion under such reasonable terms, con- 
ditions, and regulations as the Cor- 
poration Commission may prescribe.” 
Chicago, etc., R. Co. v. State, supra. 

28. St. Louis, etc., R. Co. v. Zalon- 
dek, 28 Okl. 746, 115 P 867. 

Public use generally see infra § 955. 

29. .St. Louis, etc., R. Co. v. State, 
25 Okl. 420, 106 P 818; St. Louis, etc., 
R. Co. v. Haywood, 25 Okl. 417, 106 P 
862; Atehison,. ete.,,-R. Co. v. State, 
24 Okl. 616, 104 P 908; Chicago, etc., 
R. Conve State, 23 OK), 94,99 P 901. 

[a] Bule applied.—Where a rail- 
road operating a line through a town 
permitted an elevator to be built on 
its right of way along a sidetrack, 
and thereafter complainant applied 
for permission to place his elevator 
on the right of way, but not at any 
sidetrack, and the request was de- 
nied, and he thereafter constructed 
his elevator off the right of way and 
secured from the corporation com- 
mission, under Const. art. 9 § 18, an 
order requiring the railroad to build 
a switch from its road to his eleva- 
tor, the making of such order was 
error, complainant’s remedy being un- 
der Const. art. 9 § 33. St. Louis, etc., 
R. Co. v. Haywood, 25 Okl.. 417, 106 
P 862. 

30. Atchison, etc., R. Co. v. State, 
24 Okl. 616, 104 P 908; Chicago, etc., 
RR Co. Vv. State, 23. Ok, 945799 -P 901: 

[a] Bule applied.—Const. art. 9 § 
18 (Bunn ed § 222), relating to public 
service facilities, does not require 
transportation companies at their own 
expense to provide equal facilities for 
switching between private persons or 
corporations by the construction of 
sidetracks, so as to overcome or equal- 
jze disadvantages caused by dissim- 
ilarity of location. Atchison, etc., R. 


CLCL min COs, 


utory right.*% 


Co. v. State, 24 Okl. 616, 104 P 908. 
31. See constitutional provisions. 
$2. Cleveland, etc., R. Co. v. Com- 

merce Commn., 315 Ill. 461, 146 NE 

606, 54 ALR 45. 

[a] “The purpose of . . . [pro- 
vision] is to afford a coal mine, ware- 
house or other shipper reasonable 
facilities for shipping and is not in- 
tended to apply to cases where such 
facilities already exist.” Cleveland, 
ete., R. Co. v. Commerce Commn., 315 
Ill. 461, 475, 146 NE 606, 54 ALR 45. 

33. Cleveland, etc., R. Co. v. Com- 
merce Commn., supra. 

“No cases have been cited, and we 
know of none, holding that a coal mine 
already having shipping facilities 
may by authority of this section com- 
pel a connection with a second rail- 
road not adjacent to such mine, where 
to do so would, as in this case, con- 
nect two or more railroads and 
amount to an extension of them. We 
are of the opinion that section 5 was 
not intended to apply to such a case.” 
Cleveland, ete., R. Co. v. Commerce 
Commn., Supra. 

[a] Absence of charter power.— 
(1) That a proposed track from a 
coal company, already having ship- 
ping facilities, to connect with a sec- 
ond railroad not adjacent to it, and 
which would amount to an extension 
of the railroad by connection with an- 
other road, was to be built by the 
railroad would not authorize connec- 
tion, where the coal company was to 
pay for and own it, and the railroad 
was but the agent of the coal com- 
pany in building the track, since the 
coal eompany had no charter power 
to build a railroad and the commis- 
sion could not authorize a private cor- 
poration to do so. Cleveland, etc., R. 
Co. v. Commerce Commun., 315 Ill. 461, 
146 NE 606, 54 ALR 45. (2) A lim- 
itation, in an order of the commerce 
commission, that a proposed track 
from a mine already having shipping 
facilities to connect with a _ second, 
railroad not adjacent to it should be 
used only to haul coal from the mine, 
unless the commission’s consent for 
other use was had, did not change the 
character of such track as an exten- 
sion of the road to that of a private 
spur track, since when built the track 
would be open to the use of all ship- 
pers on adjustment by the commis- 
sion of the proportionate cost there- 
of, and accordingly the commission’s 
attempted limitation against the pub- 
lic use was of no avail. Cleveland, 
etc., R. Co. v. Commerce Commn., su- 
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pra. 

34. See supra text and note 26. 

35. Chicago, ete, R. Co. v. State, 
53 Okl. 712;°157 P 1039; LRA1I916R 
1281; St. Louis, ete., R. Co. v. Zalon- 
dek, 28 Okl. 746, 115 P 867. 

36. Chicago, ete., R. Co. v. State, 
83 Okl. 161, 201 P 260. 
Chicago, etce., R. Co. v. State, 
53 Okl. 712, 157 P 1039, LRA1916F 


38. See constitutional provisions. 

39. Chicago, etc., R. Co. v. State, 
53 Okl. 712, 718, 716, 157 P 1039, LRA 
1916F 1281. 

“The jurisdiction of the commission 
under this provision to require a 
Switch connection to be made does 
not rest upon the existence of cen- 
tractual relations between the par- 
ties, nor does it arise by reason of the 
breach of an alleged contract to con- 
struct such switch, but depends upon 
the existence of a state of facts which 
bring the case within the terms of 
said constitutional provision.” Chi- 
cago, ete., R. Co. v. State, supra. 

40. Chicago, etc., R. Co. v. State, 
supra. 

_ “This duty is imposed upon the con- 

tingency that the owner of such mine, 
sawmill, elevator, or other industry 
shall construct at his own expense 
a Switch or spur leading to such mine, 
sawmill, elevator or other industry 
from such railroad.’ Chicago, ete., 
R. Co. v. State, supra. 

41. Chicago, etc., R. Co. v. State, 83 
Okl. 161, 201 P 260. 

[a] Rule applied.—Under Const. 
art 9 § 33, the corporation commis- 
sion is not justified in ordering a rail- 
road company to maintain a switch 
for the benefit of any person, firm, oer 
corporation owning or operating any 
coal, lead, iron, or zinc mine, or any 
Sawmill, grain elevator, or other in- 
dustry, unless it is shown that the 
amount of business, produced is suffi- 
cient to justify the same. Chicago, 
etc., R. Co. v. State, 83 Oki. 161, 201 P 


260. 
42. See infra § 948 et sea. 
43. Public Utilities Commn. v. 


Cleveland, ete., R. Co., 296 Ill. 513, 129 
NE 869. 

[a] Illustration. — A shipper’s 
agreement to execute a sidetrack con- 
tract, the terms of which are: not 
stated, as a condition of a railroad 
company’s relocation of a sidetrack 
and its extension to his grain eleva- 
tor to be built, is without considera- 
tion, and is unenforceable because his 
right to a sidetrack connection with 
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required cannot lawfully be refused by a road on the 
ground of resultant decrease in revenue.** 
road is not under a duty to furnish a private spur, 
sidetrack, or switch connection if such connection 
will seriously interfere with public requirements.*°® 
Statutory Provisions— 
(aa) Requiring Switch Connections.‘ 
statute providing that under specified conditions a 
railroad may be compelled to furnish switch connec- 
tions to a private shipper,*’ a railroad is under no 
duty to construct a private sidetrack along its right 
Under statutes requiring a railroad to 
construct and maintain a switch connection, when 
reasonably possible and remunerative, with 


[§ 948] bb. Particular 


of way.*® 


his elevator built on expectation of 
a connection is secured by Pub. Util- 
ities Act § 45, and he is not precluded 
from invoking the action of the com- 
mission to compel the company to 
furnish a sidetrack, because he re- 
fuses to execute a contract authoriz- 
ing the company to discontinue con- 
nection on its own volition without 
his fault and requiring him to assume 
liability for the company’s negligence. 
Public Utilities Commn. v. Cleveland, 
ete, RCo.) 296, Te 13,. 129 NEY 869: 

Right to facility under contract see 
infra § 951 

44. Washington, etc.,, R. Co 18s 
S. Royster Guano Co., 122 Va. 397, 94 

SE. 763. 

[a] Illustration.—A railroad can- 
not refuse to extend a spur track be- 
cause the person desiring the spur will 
ship products from another state, his 
competitors shipping from intra-state 
points, resulting in a decrease in rev- 
enue to the railroad on account of low- 
er interstate rates, as this would per- 
mit the railroad to discriminate 
against interstate commerce. Wash- 
ington, ete., R. Co. v. F. S. Royster 
Guano Co., 122 Va. 397, 94 SE 763. 

45. State v. Chicago, etc., R. Co., 
155 Minn. 51, 131 NW 859; Harnish v. 

Quarryville R. Co., 246 Pa. 426, 92 A 
01; Greenwood y. Cheshire Lines 
Committee, 13 R. & Can. Tr. Cas. 169. 

[a] Rule applied.—aA bill to com- 
pel a railroad using a street to con- 
struct a private siding for plaintiff’s 
benefit was properly dismissed, where 
the city intervened in opposition, al- 
though the company had discrimi- 
nated against plaintiff by the con- 
struction of other sidings. Harnish 
Vv. er a Ae R. Co., 246 Pa. 426, .92 
A 501. 

[b] Interfering with operation of 
main line.—‘‘The appellant was by the 
order of the Railroad and Warehouse 
Commission, pursuant to sections 
1983 and 2006, R. L. 1905, directed to 
construct a side track from its main 
line to a stone quarry and crushing 
plant near Mendota. This is an ap- 
peal from a judgment of the district 
court affirming the order. The stat- 
ute does not require railroads to con- 
struct and operate side tracks to in- 
dustries, where the conditions are 
such that so to do would necessarily 
affect in an unreasonable degree the 
safe operation of trains on the main 
line:” YState. v. Chicago, ete. RaiCo., 
115 Minn. 51, 131 NW 859 (evidence 
insufficient to show interference with 
main line). 

[c] Interference with general rail- 

road traffic.—Greenwood v. Cheshire 
nines Committee, 13 R.7& Can. Tr: 
Cas. 169. 

46. Requiring construction and op- 
eration of sidings or spurs see infra § 
949. 

47. See statutory provisions. 

48. Pennsylvania R. Co. v. Public 
Serv. Commn., 64 Pa. Super. 586, 591. 

“There is a distinction between a 
switch connection and a side track or 
switch on the right’ of way of the 
railroad company. What was in- 
tended to be provided for by this leg- 
islation was an opportunity for a 
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own premises; 


track.°® 
private 


e 
company or individual to connect its 
or his property with the tracks of 


the railroad company to facilitate | 


the shipment of freight, but nothing 
in the paragraph requires the rail- 
road company to do more than pro- 
vide the devices and tracks which per- 
mit the shipper to connect his track 
with that of the railroad company. 
If one shipper may demand a private 
Switch on the right of way of a rail- 
road company, every other shipper is 
in like favorable situation, and it is 
easy to see to what an extent the 
personal property and land of the 
railroad company may be appropri- 
ated without compensation to the pri- 
vate use of companies or individuals 
desiring to transport goods.’’ Penn- 
Sylvanian Re (Conwy. — eublich Serv. 
Commn., supra. ; 

49. See statutory provisions. 

50. State Public Utilities Commn. 
v. Lake Erie, etc., , Rk. Co;sart Ls Ss%As 
582, 115 NE 519. 

“While a railroad company  can- 
not be compelled at its own expense 
to lay a switch to a point arbitrarily 
selected by a shipper, where such 
Switch and connection would not be 
reasonably practicable or would ma- 
terially increase the hazard of the 
operation of the railroad or the pro- 
spective business would not justify 
the expense of such connection, it is 
equally true that the company can- 
not arbitrarily refuse to furnish such 
switch and connection upon such 
terms as the commission may pre- 
scribe as to cost and maintenance, 
where such connection is reasonably 
practicable and can be installed and 
used without materially increasing 
the hazard of the operation of the 
railroad and where the business that 
may reasonable be expected to be re- 
ceived by such company over such 
connection is sufficient to justify the 
expense.” State Public Utilities 
Commn. v. Lake Hrie, ete., R. Co., su- 


pra. 

51. State Public Utilities Commn. 
v. Lake Brie, etc., R. Co., supra. 

“Tt is not the purpose of the law 
to compel a railroad company, under 
any and all circumstances, to provide 
at its own expense a switch track to 
such place as a shipper may arbitra- 
rily select.” State Public Utilities 


Commn. v. Lake Hrie, etc., R. Co., su- 
pra. 
52. Moser v. Philadelphia, etc., R. 


Co., 233 Pa. 259, 82 A 362, 40 LRANS 
519. : 

[a] fIllustration.—The right to a 
siding connection with, a railroad as 
a specific privilege is purely statu- 
tory, and not an incident to adjoin- 
ing ownership, but to the ownership 
of mills and manufactories in the 
vicinity of the railroad, and is given 
whenever the ownership has asso- 
ciated with it the right to construct 
a siding from the mill or manufac- 
tory up to the line of the railroad, 
whether such right is acquired 
through ownership of all the land be- 
tween the mill or manufactory and 
the railroad, or by privilege, through 
grant, license, or otherwise, of an in- 
tervening owner. Moser v. Philadel- 
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sidings constructed by the shipper,*® the railroad is 
under a duty to provide such facilities where the 
statutory conditions prevail,®°° but not otherwise.>* 
The right to a switeh connection is incident to the 
ownership of mills and manufactories and the ship- 
per’s right to construct a siding to the railroad,*” 
or his location adjoining the railroad.®* 


road need not construct service tracks beyond its 
754 


The rail- 


especially where to do so would 


necessitate exercise of the power of eminent domain 
through condemnation proceedings,’® 
freight over the privately owned portion of the 


nor carry 


phia, etc. R. Co.,’ 233 Pa. 259,282) 4 
362, 40 LRANS 519. 

53. State Public Utilities Commn. 
v. Lake Erie, etc., R. Co., 277 Ill. 574, 
582, 115 NE 519. 

“Tt is true that the exact situa- 
tion provided for in this section is 
that where the owner of an industry 
which may be situated some distance 
from the right of way of a railroad 
builds at his own expense a track to 
the right of way of such railway the 
railroad company may be required 
to make a connection. If, however, 
the owner of an industry, or a shipper, 
as.in the case at bar, is located ad- 
jacent to the right of way, so that it 
is unnecessary to build a track to the 
right of way, we see no reason why 
the railroad company should not be 
compelled, under the provisions of 
section 45, to put a switch track to 
such place and make a connection 


with its main line and ship cars there- 


over.” State Public Utilities Commn. 
v. Lake Erie, etc., R.:Co., supra. 

[a] Grain elevator adjacent to 
right of way.—State Public Utilities 


Commn. v. Lake Hrie, etc, Co., 
277 Ill. 574, 115 NE 519. 
54. Terminal R. Assoc. v. Cain- 


Hurley Lumber Co., 241 Tll. A. 364; 
New York Cent., etc., R. Co. v. Gen- 
eral Hlectric Co., 83 Mise. 529, 146 
NYS 322 [rev on other grounds 167 
App. Div. 726, 153 NYS 478 (rev on 
other grounds 219 N. Y. 227, 114 NE 
115) ]3_ Erie, ¢étc.,. Re Co. v. “Public 
Serv. Commn., 74 Pa. Super. 338, 245; 
Lycoming Edison Co. v. Public Serv. 
Commn., 67 Pa. Super. 608. 

“When the siding is for the use of 
an individual shipper and not for 
that of the public the duty of the rail- 
road is to furnish a Switch connec- 
tion and that is all that the Public 
Service Commission is vested with au- 
thority to require it to do.’ Erie, 


etc., R. Co. v. Public Serv. Commn., 
supra. 
[a] Rule stated.—Where located 


on private lands outside the common 
earrier’s property, a shipper cannot 
compel the railroad to make and main- 
tain a private siding; but may com- 
pel a switch connection with a private 
siding already constructed. | New 
York Cent., etc, R. Co. v. General 
Electric Co., 83 Mise. 529, 146 NYS 
322 [rev on other grounds 167 App. 
Div. 726; 153 NYS 478 (rev 219 N. Y. 
227, 114 NB 115)j]. 

55. Lycoming Edison Co. 
Serv. Commn., 67 Pa. Super. 608. 

56. New York Cent., etc, R. Co. 
v. General Electric Co., 83 Mise. 529, 
146 NYS 322 [rev on other grounds 
167 App. Div. 726, 153 NYS 478 (rev 
on other grounds 219 N. Y. 227, 114 


v. Public 


NE 115)] 
[a] Federal and state statutes 
compared.—‘The act to regulate 


Commerce [49 USCA §.1) provides: 
Any common carrier ‘shall construct, 
maintain and operate upon reasonable 
terms a switch connection with any 
such . private sidetrack which 
may be constructed to connect with 
its railroad, where such connection is 
reasonably practicable,’ ete. The 
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Under Interstate Commerce Act®? an applicant for 
a switch connection is a “shipper” within the mean- 
ing of the section notwithstanding he may be con- 
nected with more than one railroad,°* and notwith- 
standing he had not previously shipped via the rail- 
road asked to construct the connecting switch,°® and 
notwithstanding in constructing the private track ap- 
plicant, a corporation, may have committed an ultra 
Under this section the railroad cannot 
be ordered to build the switch until after the ship- 
per has constructed the private siding.°* 
visions of the act specifying that the authority of 
the commission shall not extend to the construction 
or abandonment of switching tracks wholly within 
one state apply only to switches connecting publie 
railroads: and not to switches connecting 
tracks with public tracks,°* and such a switch and 


vires act.®° 


Public Service Commissions Law (§ 
27) provides: ‘A railroad corporation, 
upon the application of any shipper 
tendering traffic for transportation, 
shall construct, maintain and oper- 
ate upon reasonable terms a. switch 
connection . . . within a private 
Side track owned, operated or con- 
trolled by such shipper; and shall, 
upon the application of any shipper, 
provide upon its own property a side 
track and switch connection with its 
line of road, whenever such side track 
and switch connection is reasonably 
practicable, can be put in with safe- 
ty and the business thereon is suffi- 
cient to justify the same.’ The mean- 
ing of these two sections is substan- 
tially the same. There is no require- 
ment that the common carrier shall 
carry freight over cne private sid- 
ing, nor any requirement that it shall 
construct any part. of the’ track off 
its own lands. In the state statute 
the carrier is required to construct 
and operate a switch and a sidetrack 
upon its own lands to connect with a 
private sidetrack owned, operated or 
controlled by said shipper. It seems 
to me there can be no inference from 
this that the common carrier is re- 
quired to convey freight over the pri- 
vate sidetrack any more than it is 
required to carry freight over another 
common carrier’s line with which it 
is compelled to make connection, but 
the inference is that it must receive 
freight from the private sidetrack 
and deliver freight’ to it and upon it.” 
New York Cent., etc., R. Co. v. Gen- 
eral Electric Co., 83 Misc. 529, 541, 
146 NYS 322 [rev on other grounds 
167 App. Div. 726, 153 NYS 478 (rev 
on other grounds 219 N. Y. 227, 114 
NE 115) ]. 

Operation of cars generally see in- 
fra § 950. 

57. USCA tit 49 § 1 (which pro- 
vides that any common carrier sub- 
ject to the act shall, upon applica- 
tion of any shipper tendering inter- 
state traffic for transportation, con- 
struct, maintain, and operate upon 
reasonable terms a switch connection 
with any private sidetrack which may 
be constructed to ‘connect with its 
railroad, where such ' ‘connection is 
reasonable practicable and will fur- 
nish sufficient business to justify its 
construction and operation). See also 
Commerce §§ 41, 98. 

58. Cleveland, etc., R. Co. v. U: S., 
275 U. S. 404, 412, 413, 48 SCt 189, 72 
L. ed. 338. 

URES contended that the Coal Com- 
pany is not, ‘within the ‘meaning of 
paragraph 9, a ‘shipper’ on the Big 
Four, because its mine was already 
connected with ‘the fllinois Central. 
The argument is that Congress did 
not intend to give a shipper the right 
to a direct connection with more than 
one railroad. There is nothing in the 
Interstate Commerce Act which jus- 
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Other pro- 


private 
road.*t 


tifies such a limitation of the general 
language of paragraph 9. Coal 
mines are often connected with more 
than one railroad.’ Cleveland, etc., 


RCo. v.+ U2 S53 supra. 
59. Cleveland, etc., R. Co. v. U. 
S., Supra. 


“It-is contended that the Coal Com- 
pany is not a shipper on the Big Four, 
within the meaning of paragraph 9, 
because up to the time of the applica- 
tion to the Commission it had not ac- 
tually shipped coal by this route over 
the Big Four. The argument is that 
no one, unless he is already a shipper 
at the time of the application to the 
Commission, is entitled to a switch 
connection. Congress imposed no 
such limitation. It safeguarded the 
expenditures of the carrier by other 
provisions. It limited the railroad’s 
obligation to the building of the 
switch connection, leaving the bur- 
den of building the side track upon 
the shipper.” Cleveland, etc., R. Co. 
v. U. S., supra. 

60. Cleveland, etc., R. Co. v. U. S., 
Supra, 

“It is contended that the Coal Com- 
pany is not a shipper on the Big 
Four, within the meaning of para- 
graph 9, because the railroad can be 
compelled to build the connection only 
with a ‘private side.track which may 
be constructed to connect with its 
railroad,’ and the track of the Coal 
Company, if a private track, could 
not be legally constructed. The argu- 
ment is that, under the law of Illinois, 
‘only a public track may cross a high- 
way; that an Illinois mining corpo- 
ration has no power to build a public 
track; that since the Coal Company 
is an Illinois corporation the con- 
struction of the track was ultra vires; 
that hénce, whether the track be pub- 
lic or private, it is an illegal struc- 
ture; and that consequently it is not 
a track ‘which may be constructed’ 
within the meaning of paragraph 9. 
Congress obviously did not impose up- 
on the Interstate Commerce Commis- 
sion the duty of determining, before 
issuing an order, whether or not a 
private track actually in existence had 
been constructed by the shipper ultra 
vires. Whether in so acting, the ship- 
per transgressed powers conferred up- 
on it by the State is a question which 
cannot be raised in this suit. If the 
State concludes to question the legal- 
ity of the shipper’s acts, it must do 
so in a direct proceeding instituted 
by it for that purpose.” Cleveland, 
ete. Ro Cove UES. supra: 


61. Cleveland, etc., R: Co. v..U..S:, 
supra. 

62. Cleveland, etc., R. Co. v. U. S., 
supra. 

63. Cleveland, etc., R.'Co. v. U. S., 
supra. 


“Furthermore the order gave the 
Big Four no trackage rights over the 
Coal Company’s track. The mere fact 
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private sidetrack do not become an extension of the 
railroad merely because the sidetrack extends to an 
industry located on another railroad,®* nor because 
other carriers might possibly use the ,connection,°* 
nor because of provisions of state statutes limited to 
intra-state commerce.®® 

[§ 949] (bb) Requiring Construction and Opera- 
tion of Sidings and Spurs.°® 
ing a railroad to construct and operate sidetracks 
when reasonably necessary for established or pro- 
spective industries, and reasonably remunerative to 
the road,*’ the railroad’s duty to construct, maintain, 
and operate sidetracks is subordinate to paramount 
rights of the public,®°* and the police power of mu- 
nicipalities,°® with respect to separation of street 
and railroad grades,’° as by depression of the rail- 


Under statutes requir- 


that a side track with which a con- 
nection is sought extends to an indus-: 
try located on another railroad does 
not make the switch connection or the 
track of the shipper, or both com- 
bined, an extension of the railroad 
within the meaning of paragraphs 18 
to 21.” Cleveland, etc., R. Co. v. U. S., 
275 U. S. 404, 409, 48 SCt 189, 72 L. ed. 


64. Cleveland, ete., R. Co. v. U. S., 
supra. 

65. Cleveland, etc., R. Co. v. U. S., 
supra 

66. Requiring switching connec- 


tions generally see supra § 948. 

67. See statutory provisions. 

68. State v. Chicago, etc., R. Co., 
115 Minn. 51, 131 NW 859. 

69. Twin City Separator Co. v. Chi- 
cago, ‘ete.,)R.Co.,’ P18" Minnt ’491, 137 
NW 193. 

[a] Purpose of statutes.—The pro- 
visions of the statutes concerning the 
powers and duties of the railroad and 
warehouse commission and the gen- 
eral right of industries to sidetrack 
facilities were enacted for the pur- 
pose of controlling railroads, and not 
to hamper cities in the exercise of 
their police power. Twin City Separa- 
tor =Co:/ v.. Chicago; ete:;s Re iCo.,7 118 
Minn. 491, 1837 NW‘ 198. : 

70. Twin City Separator Co. v. Chi- 
cago, etc., R. Co., supra. 

[a] Right of private enterprises 
to sidetrack facilities, as against the 
railroad company, is subject to the 
police power of the city to order a 
separation of railroad and_ street 
grades when public necessity requires. 
Twin City Separator Co. v. Chicago, 


ote R. Co., 118 Minn. 491, 187 NW 
71. Twin City Separator Co. v. Chi- 
cago, etc., R. Co., supra. 
[a] Involving abandonment of sid- 
ing.—(1) ‘Where a city ordinance 


provides generally for the depression 
of a certain line of railroad ‘tracks,’ 

without specific mention of side 
tracks, the proprietors of business 
plants served by side tracks. are not 
entitled to an injunction restraining 
the railroad company from depressing 
its main line, consisting of a single 
track, on the ground that such de- 
pression involves an abandonment of 
the side tracks without application to 
and order from the Railroad and 
Warehouse Commission; the remedy 
of such proprietors being by way or 
direct proceedings to enforce what- 
ever right, if any, they may have to 
Side-track facilities after, or in view 
of, the depression of the main track.” 
Twin City Separator Co. v. Chicago, 
etc., R. Co., 118 Minn. 491, 187 NW 
1932-4 (2) ‘Where the proprietors of 
business plants having sidetrack con- 
nections with the. main track of a 
railroad seek to enjoin the depression 
of such main track on the ground that 
their sidings will necessarily be de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 949-951] 


Sufficient to handle business tendered. Statutes 
requiring railroads to build and maintain sidings and 
spur tracks sufficient to handle the business ten- 
dered** impose upon a road the duty to build spurs 
or sidings at places other than regular stations where 
such facilities are needed by the general public,7? 
but do not impose the duty to build spurs or sidings 
away from the main line to accommodate individual 
interests."4 

“Indispensable” spurs. Under a statute providing 
that every railroad shall construct, connect, main- 
tain, and operate a reasonably adequate spur track 
whenever not necessarily exceeding three miles in 
length and when practically indispensable to an 
existing or proposed enterprise or industry,”® a rail- 
road is under a duty to construct the spur where the 
statutory conditions prevail,’® but need not take 
over and operate an existing spur where the element 
of indispensability is: missing.*7 

[§ 950] (ce) Regulating Operations over Switch- 
‘es, Spurs, and Sidings.78 Where a statute author- 
izes individuals to attach cars to the motive power 
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of a state railroad,’® the right may be denied by 
the commissioners in charge of the road as to any car 
which has been condemned as unfit for service.®° 
Under statutes requiring railroads to operate cars 
over switches, spurs, and sidings’ which it may own, 
control, or operate,*! it cannot be required to oper- 
ate over tracks which it has no right to use,®” nor to 
operate in anticipation of prospective business. 
Under a statute requiring railroads to operate over 
sidetracks constructed by the shipper at his own ex- 
pense,®* there is-no duty:to operate unless the track 
was so constructed,®® nor if it is in an unsafe condi- 
tion.*® Where the statute specifies the purposes for 
which operation may be compelled,®’ there is no 
duty to operate for an unspecified purpose.*® 

[§ 951] (d) Under Contract. Within limitations 
imposed by statutory or constitutional provisions,®® 
railroads have the right to contract with reference to 
switches, spurs, and sidings,®° and the respective 
rights of shippers and railroads as to construction, 
maintenance, and operation of private sidetracks rest 
entirely upon the contract made.®+ Jn other words, 


stroyed thereby, but the real purpose 
of the action is to enjoin any depres- 
Sion at all, and not to compel the de- 
pression of the side tracks, as well 
as the main track, such proprietors 
are in no position to contend that the 
railroad company is not acting pursu- 
ant to the mandate of a track depres- 
sion ordinance, on the ground that 
such ordinance uses the _ plural, 
‘tracks,’ instead of the’ singular, 
‘track,’ and thus requires the depres- 
sion of the side tracks as well as the 
main track.” Twin City Separator Co. 
v. Chicago, etc., R. Co., supra. 

72. See statutory provisions. 

73. Crosbyton-Southplains R. Co. 
v. Railroad Commn., (Tex. Civ. A.) 
169 SW 1038. 

[a] “Business” and “business ten- 
dered.”—The word ‘“‘business,”’ as used 
in such statute, means public busi- 
ness, and the phrase “business ten- 
dered’ means not only business of- 
fered at regular stations, but also 
business which would be offered at 
intermediate points 
ities, such as spurs and sidings, were 
provided. Crosbyton-Southplains R. 
Cc. v. Railroad Commn., (Tex. Civ. 
A.) 169 SW 1038 [dist Railroad Comrs. 
v. St. Louis Southwestern R. Co., 98 
Tex. 67, 80 SW 1141 (den reh 35 Tex. 
Civ. A. 52, 80 SW 102)]. 

Sidings at stations see supra § 937. 

74. Railroad Commn. v. St. Louis 
Southwestern R. Co., 98 Tex. 67, 80 
SW 1141 [den reh 35 Tex. Civ, A. 52, 
80 SW 102]. 

{a] TIllustration.—A statute pro- 
viding that commissioners may re- 
quire the building of sidings and spur 
tracks sufficient to handle the busi- 
ness tendered applies only to such 
business as comes to the railroad 
from the public, and does not author- 
ize the commissioners to compel a 
railroad company to construct switch- 
es and spur tracks away from its line 
to accommodate individual interests 
such as a Single lumber company. 
Railroad Commn. v. St. Louis South- 
western R. Co., 98 Tex. 67, 80 SW 
1141 [den reh 35 Tex. Civ. A. 52, 80 
SW 102]. 

75. See statutory provisions. 

76. Menasha Woodenware Co. v. 
We eiee Commn., 167 Wis. 19, 166 NW 


43 

Pa] Statute requires ‘‘the building 
and operation of a spur track when 
the spur is (1) not more than three 
miles in length and is (2) ‘practical- 
ly indispensable to the successful op- 
eration of any existing or proposed 
mill, elevator, storehouse, warehouse, 
dock, wharf, pier, manufacturing es- 
tablishment, lumber .yard, coal dock, 


if proper facil- 


or other industry or enterprise, and 
(3) its construction and operation is 
not usually unsafe and dangerous, and 
(4) is not unreasonably harmful to 
public interest.’’? Menasha Wooden- 
ware Co. v. State R. Commn., 167 Wis. 
19, 26, 166 NW 435. 

Thi. Component parts of industry. 
—Cutting of timber and shipping of 
logs and their manufacture into lum- 
ber are component parts of one ‘“en- 
terprise or industry” within St. § 
1797—11m, requiring building by a 
railroad of a spur track when prac- 
tically indispensable to an existing 
“enterprise or industry.’”’ Menasha 
Woodenware Co. v. State R. Commn., 
167 Wis. 19, 166 NW 435. 

77. .Chicago, etc., R. Co. v. Railroad 
Commn., (Wis.) 225 NW 402. 

[a] Shipper already possessing fa- 
cilities.—Where a lumber company 
had for a number of years been itself 
operating a spur logging track, but 
sought to have the railroad take over 
the maintenance and operation of such 
spur, the element of indispensability 
was lacking because the lumber com- 
pany already had access to shipping 
facilities, and accordingly the road 
was not under a statutory duty to 
maintain and operate the logging 
spur. Chicago, ete, R. Co. v. Rail- 
road Commn., (Wis.) 225 NW 402. 

Operation of cars generally see in- 
fra § 950. 

78. Carriage of freight over pri- 
vately owned portion of line under 
switch connection statute see supra 
§ 948 text and note 56. 

Duty to take over and operate track 
under “indispensable” spur statute 
see supra § 949 text and notes 75-77. 

Public use see infra § 955. 

79. See statutory provisions. 

80. Miller v. Canal Comrs., 21 Pa. 
23. 

81. See statutory provisions. 

82. Hoyt v. Chicago, etc., R. Co., 93 
Ill. 601. 

[a] Illustration.—One railroad 
company cannot be required to de- 
liver consignments of grain at an 
elevator or warehouse which can be 
reached only by running cars over 
the sidetrack of another company 
which it has no right to use. Hoyt 
v. Chicago, etc., R: Co:,: 93 Ill. 601. 

83. Peo. v. Illinois Cent. R. Co., 241 
471, 89 NE 744 [aff 143 Ill. A. 
337]. 

[a] In other words any individual 
may not compel the operation of 
trains, and the handling of cars not 
shown to be reasonably necessary to 
meet any existing wants, but in an- 
ticipation of needs that may arise at 
some future time if he should devel- 


op a coal mine and create a necessity 
for cars. Peo. v. Illinois Cent. R. Co., 
fenne 471, 89 NE 744 [aff 143 Be AL 
84. See statutory provisions. 
Bartlett v. Chicago, ete. R- 
Co., 96 Wis. 335, 71 NW 598 (under 
a Statute which provides that,.the 
warehouseman shall construct. the 
track at his own expense, a railroad 
company will not be required to. op; 
erate cars upon.a sidetrack connect; 
ing with a warehouse, in-the absence 
of any showing. as tc who constructed 
or owned. the track). 
86. Stetler v. CPE ete, ROG 
49 Wis. 609, 6 NW 308. ‘ 
87. See ‘statutory provisions. 


88. Stetler v. Chicago, etc., R. Co. 
supra 
fa]. Specified kind of merchandise. 


—Under a statute requiring railroad 
companies to deliver consignments of 
“srain” to any consignee, elevator, or 
warehouse which can be reached by a 
track which it has the right to use, 
the company cannot be required to 
run cars over a spur track owned by 
another person, for the purpose of 
delivering any other kind of mer- 
chandise.’. Stetler v. Chicago, etc., R.. 
Co., 49 Wis. 609, 6 NW 303. 


89. ~See supra’ §§ 946-950. 

90. Butler v. Tifton, etc., R. Co., 
121 Ga. 817, 49 SE 768. 

91. Ark.—Harbottle-Bailey Coal 


Co. v. Bolton-Hale Coal Co., 150 Ark. 
473, 234 SW 476. 


Ga.—Butler v: Tifton, ete., R. Co., 
121 Ga. 817, 49 SE 763. 
Ill.—Sholl vy. ‘Peoria, ete., R. Co., 


276 Ill. 267, 114 NE 529. 

Towa.—Ceéedar Rapids, ete., R. Co. v. 
Chicago, etc., R. Co., 145 Iowa 528, 124 
NW 323. 

La.—Louisiana R., etc., Co. State 
R. Commn., 143 La. 660, 198 212, 

Mich. —Grand Rapids, etc., R. Co. v. 
Michigan R. Commn., 183 Mich. 383, 
397, 150 NW 154;' Detroit v. Michigan 
Cent. R. Co., 156 Mich. 121, 120 NW 
592. 

Okl.—Kansas City Southern R. Co. 
vy. Whitaker, 115 Okl. 212,.242 P 220. 

Tex.—Beaumont, etc., R. Co. v. 
Moore, (Civ. A.) 174 SW 844, 

Wash.—N. & M. Lumber Co. v. Chi- 
cago, etc., R. Co., 134 Wash. 291, 235 
P 794. 

“Whether a side track shall be built, 
and, if built, the relations which shall 
be established by agreement between 
the railroad constructing it and the 
private shipper, are not usually, if 
ever, in the absence of legislation, 
matters of public concern. By sec- 
tion 14 of the act the commission is 
given control over private side tracks 
in so far as the same are used by com- 
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their rights will be determined by the particular con- 
tract provisions relative to the nature and extent of 
use,?” and the obligation to pay the costs of main- 


tenance.®? 


A stranger to the contract has no rights thereun- 


der.®* 
Waiver and modification. 


mon carriers, and innumerable cases 
may be conceived in which it might 
be called upon, within its powers, to 
exercise such control. But a practice 
of the railroads to build and mainiain 
side tracks only by arrangement of its 
own and the shippers’ private rights 
is not, in the absence of legislation, 
a practice to be controlled by the 
commission.” Grand Rapids, etc., R. 
Co. v. Michigan R. Commn., supra. 
{a] Rule applied.—(1) The legis- 
lature alone may impose on railroads 
the duty to construct private side 
tracks, and, in tlhe absence of legis- 
lation imposing the duty, a railroad 
company may construct or refuse to 
construct a side track, except on such 
terms as it may impose, and the rail- 
road commission may not, under Pub. 
Acts (1907) No. 312, interfere there- 
with, especially in view of Pub. Acts 
(1909) No. 300, containing an expres- 
sion of legislative opinion that the 
commission has no ‘such power. 
Grand Rapids, ete., R. Co. v. Michi- 
gan R. Commn:,, 183 Mich. 383, 150 
NW 154. (2) Under Pub. Acts (1907) 
No. 312 § 14, giving the railroad com- 
mission control over private side 
tracks in so far as they are used by 
earriers, and § 22, providing that, on 
complaint of any person that any 
regulation or practice affecting the 
transportation of persons or property, 
or any service in connection there- 
with, is in any respect unreasonable 
or unjust, the commission may, on no- 
tice, investigate the same, a practice 
by railroad ‘companies not to con- 
struct and operate private sidetracks, 
except on agreements embodying fea- 
tures objected to by shippers, is not 
within the act, and is not subject to 
the control of the commission. Grand 


Rapids, ete., R. Co. v. Michigan R. 
Commin., supra. 
92. Sholl v. Peoria, etc., R. Co., 276 


Til. 267, 114 NE 529. 

{a] Ambiguous contract.—A con- 
tract for laying a spur track over a 
coal-mining partnership’s land gave 
the partnership a monopoly thereof, 
so far as coal mine products were 
concerned, and the road a monopoly 
of its use for all other purposes, am- 
biguity being resolved by reference 
to the practical construction thereto- 
fore placed on the contract by the 
parties themselves. Sholl v. Peoria, 
ete, RK, Cols 276 Tl 267, 114°. NH, 529 
{aff 196 Ill. A. 306]. 

93. See cases infra this note. 

{a] Shipper relieved of obligation. 
—(1) In an agreement of a lumber 
company and railroad for construc- 
tion of a spur track to serve a saw- 
mill, a provision relieving the lumber 
company from paying the mainte- 
nance costs of the spur, if the spur 
were used for the benefit of industries 
established thereon, or on an exten- 
sion thereof, and not owned or operat- 
ed by the lumber company, would re- 
lieve the lumber company in a case 
where the industry was not imme- 
diately on or next to the spur track, 
as where a shingle company situated 
two hundred feet from the spur used 
the spur, transporting its goods at its 
own expense to and from the spur. 
N. & M. Lumber Co. v. Chicago, etc., 
R. Co., 134 Wash. 291, 235 P 794. (2) 
Where the spur track agreement be- 
tween the lumber company and rail- 
road provided that the lumber com- 
pany would not be liable for the re- 
payment of taxes} costs, or mainte- 
nance in the event another industry 


The provisions of such 
a contract may be waived®® or modified.®® 
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[§ 952] (2) Abandonment and Restoration—(a) 
In the absence of constitutional, statu- 
tory, or contract provisions otherwise providing,®* 


a railroad cannot be compelled to continue existing 


doned.?® 


nished.+ 


made use thereof, it was held that re- 
payment by the lumber company to 
the railroad of annual taxes, which 
were of small amount, and made with- 
out the knowledge of the provision 
in contract in question, did not consti- 
tute a practical construction by the 
parties as to whether operation of an- 
other industry near the spur released 
the lumber company from its obliga- 
tion to repay taxes and maintenance. 
N. & M. Lumber Co. v. Chicago, etc., 
Re Coy suprar 

{[b] Phrase “maintain and oper- 
ate,” as used in reference to a rail- 
road switch in defining the considera- 
tion for conveyance, requires the 
grantee to bear the cost of mainte- 
nance. Kansas City Southern R. Co. 
v. Whitaker, 115 Okl. 212, 242 P 220. 

[c] Effect of increased traffic.— 
Where the plantation owner contract- 
ed for a private spur track between 
two regular shipping stations, each 
less than two miles away from the 
spur, the spur being accessible to the 
publie only by a private road, a rail- 
road could not be required by the 
commission to maintain a spur at its 
own expense, on the ground of in- 
crease of, traffic, the contract con- 


trolling. Louisianay'R. eter Cos. 
State R. Commn., 143 La. 660, 79 S 


Cost of furnishing see infra § 956. 

94. Beaumont, etc., R. Co. v. Moore, 
(Tex. Civ. A.) 174 SW 844. 

[a] Rule applied.—A railway 
company, contracting with a lumber 
company for the construction and op- 
eration of a spur track for the exclu- 
sive benefit of the lumber company, is 
under no contract obligation to fur- 
nish cars for a subsequent seller of 
timber to the lumber company -to be 
delivered on board cars on the spur 
track. Beaumone, “etc: | Comey; 
Moore, (Tex. Civ. RS 174 SW 844, 

95. Harbottle-Bailey Coal Co. v. 
Bolton-Hale Coal Co., 150 Ark. 473, 
234 SW 476. 

fa] Rule applied.—A provision of 
a coal company’s contract with a rail- 
road, requiring the railroad’s written 
consent to a coal company’s assign- 
ments of its right to use a spur track, 
may be waived by the railroad, and is 

waived by permitting the coal com- 

pany’s assignee ‘to use the _ track. 
Harbottle-Bailey Coal Co. v. Bolton- 


Hale Coal Co., 150 Ark. 4738, 234 SW- 


476. 

96. Cedar Rapids, etc., R. Co. 
Cees etcE ik. Co. 145 lowa 528, 124 
NW 323. 

[a] Modification not shown.— 
Where a contract between two rail- 
road companies provided that one 
should construct a spur track to 
plaintiff’s electric light plant on a 
right of way to be furnished and 
graded by plaintiff, and that the other 
railroad company should have the 
right to switch cars of coal over such 
track to plaintiff’s plant on payment 
of a specified amount per car, the 
rights of plaintiff in the contract were 
not abrogated or modified by its sub- 
sequent contract with the railroad 
company constructing the spur track 
that suclh track should remain the 
personal property of such company, 
and might be maintained and operated 
by it so long as plaintiff's plant was 
operated. Cedar Rapids, etc., R. ete., 
Co. v: Chicago, etc., R. Co., 145 Iowa 
528, 124 NW 323. 

97. See infra §§ 953, 954. 


spur track facilities®* nor to restore those aban- 
The railroad should, however, give reason- 
able notice of removal of facilities previously fur- 


98. U. S.—Mercantile Trust Co. v. 
Columbus,. ete., R. Co., 90 Fed. 148; 
Jones v. Newport News, etc., R. Co., 
65 Fed. 736, 138 CCA 95. 

Ark.—Thomas-Bowman Cooperage 
Co. v. Missouri, ete., R. Co., 151 Ark. 
589, 237 SW 101. 

Ga.—Durden v. Southern R. Co., 2 
Ga. A. 66, 58 SE 299. 

N. Y.—Peo. v. Second Dist. Public 
Serv. Commn., 176 App. Div. 28, 162 
NYS 520 [aff 220 N. Y. 674 mem, 116 
NE 1066 mem]. ¥ 

Delaware, R. 
1, 120 A 668. 


Pa.—Palmer v. 
Co, 2iiebha. 

Wis.—-Bartlett v. Chicago, etc., R. 
Co., 96 Wis. 335, 71 NW 598. 

bag B.—Meagher v. Canadian Pac. 

. Co., 42 N. B. 46. 

fa Rule applied.—A railroad was 
not required to continue furnishing 
the conveniences of a spur track, 
where adequate facilities for all ship- 
ping purposes had already been pro- 
vided at a regular passing track and 
remonstrants did not show any con- 
tractual right to have the spur main- 
tained. Tlhhomas-Bowman Cooperage 
Cor va Missouri, etch. CO. tow Arie 
589, 237 SW 101. 

{b] There is no implied duty on a 
railroad perpetually to maintain a 
switch track which it has constructed 
for the accommodation of neighboring 
property. Palmer v. Delaware, etc., 
R. Co., 277 Pa. 1, 120 A 668. 

{c] Discretionary removal.—A. 
railroad may exercise its discretion in 
removing a sidetrack or spur at which 
it has been accustomed to receive and 
deliver freight as a common carrier. 
Durden v. Southern R. Co., 2 Ga. A, 
66, 58 SE 299. 

99" Chicazo, Cte. ps) COnmVa iva 
mane Commn., 181 Wis. 91, 95, 193 NW 


etc., 


“There must be lodged somewhere 
the power and authority to determine 
w'hether such spur track should be 
continued or not, and in the absence 
at least of some positive legislative 
declaration to the contrary we can see 
no reason why such power should not 
be in the railroad company itself 
which built it.” Chicago, etc., R. Co. 
vy. Railroad Commn., supra. 

{a] Rule applied.—Where a spur 
track has been constructed by a rail- 
road at its own expense pursuant to 
a statute so permitting, it may there- 
after be abandoned by the road at its 
option if business proves insufficient, 
and the commission at the request of 
a private shipper cannot compel the 
road to restore the abandoned spur, 
the remedy of the Shipper being to 
proceed under other statutes for an 
order compelling the road to furnish 
a private spur upon proper apportion- 
ment of costs. Chicago, ete., R. Co. 
v. Railroad Commn., 181 Wis. 91, 193 
NW 981. 

i. Durden v. Southern R. .Co., 2 
Ga. A. 66, 58 SE 299. 

[a] Rule applied.—While a rail- 
road may remove or abandon a spur 
or switch track at a particular place, 
the manner in which the right is exer- 
cised may create a cause of action in 
favor of one who is damaged thereby, 
and if such removal is without rea- 
sonable notice the company will be 
liable to a person who has been ac- 
ecustomed to ship timber from such 
switch and has timber at the switch 
awaiting shipment at the time it is 
discontinued. Durden yv. Southern R. 
Co., 2 Ga. A. 66, 58 SH 299. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Nonpayment of demurrage? is not a valid ground 
for discontinuance of switching services which the 
road is otherwise under a duty to continue.* 

Railroad incidental to other business. Where a 
company is chartered primarily for the conduct of 
a particular business with the incidental privilege 
of constructing a railroad for the transportation of 
its product, which, however, must also transport the 
produce of others at certain specified rates, the com- 
pany may, in the absence of any provision to the 
contrary, discontinue the road whenever its own in- 
terests require it, and it is not obliged to continue 
its operation for the benefit of others.* 

[§ 953] (b) Under Constitutional or Statutory 
Provisions. Where the duty to maintain and op- 
erate a private spur or siding, or switch connection 
therewith, is imposed by constitutional® or statutory® 
provisions, the railroad cannot lawfully discontinue 
the same,’ and if it has done so unlawfully, may be 
compelled to restore such facilities.* Under statutes 
providing a complete system for the regulation and 
control of railroads by the commission, and express- 
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ly ineluding spur or sidetracks,® a railroad cannot 
abandon an industrial spur track without permis- 
sion of the commission,!® and an order for continu- 
ance of the spur facilities may be valid despite finan- 
cial loss resulting to the road from continued opera- 
tion.+1 

[§ 954] (c) Under Contract. When a contract 
governing spur or sidetrack facilities+* specifies no 
particular time for continuance, it has been held that 
the railroad cannot discontinue such facilities in the 
absence of a controlling public necessity,*® but may 
do so at its election where public welfare so re- 
quires.1* Aside from questions of public conven- 
lence, a railroad may be under a duty to continue fa- 
cilities for a reasonable time where the spur or side- 
track was constructed at the shipper’s expense.'® 
The railroad may, of course, discontinue facilities in 
accordance with contract provisions expressly giving 
it such right.1®° Where continuance of private fa- 
cilities would interfere with public rights, a contract 
for such continuance will not be enforced.17 <A con- 
tract providing that a spur track shall be maintained 


2. Demurrage generally see Car- 
riers § 733 et seq. 


3. Dunlap Lumber Co. v. Nash- 


ville, etc., R. Co., 129 Tenn. 168, 165 
SW 224. 
[a] Rule applied.—If ‘a solvent 


shipper denies his liability for demur- 
rage, the railread cannot discontinue 
its switching services on account of 
the nonpayment of demurrage. Dun- 
lap Lumber Co. v. Nashville, etc., R. 
Co., 129 Tenn. 163, 165 SW 224. 

4. Montell v. Consolidation Coal 
45 Md. 16. 

5. See supra § 94 

6. See supra §§ 5547 949, 

7. Chicago, ete., R. Co. v. Suffern, 
129 Ill. 274, 21 NE 824 [aff 27 Ill, A. 
402]; Canadian Northern R. Co. v. 
Robinson, 37 Can. S. C. 541; 
v. Canadian Pac. R. Co., 42 N. 

[a] Illustration.—Under a Feet! 
tutional provision that railroad com- 
panies shall permit connections to be 
made with their tracks so that ware- 
houses, mines, and the like may be 
reached by the cars of the company, 
if a switch and sidetrack has been es- 
tablished leading to a coal mine, the 
company has no right to discontinue 
it and may be compelled by manda- 
mus to restore the connection. Chi- 
cago, ete., R. Co. v. Suffern, 129 I11. 
274, 21 NE 824 [aff 27 Ill. A. 404]. 

8. Chicago, etc., R. Co. v. Suffern, 
supra; Canadian Northern R. Co. v. 
Robinson, 37 Can. S. C. 541. 

9. See statutory provisions. 

10. State v. Missouri Southern R. 
Co., 279 Mo. 455, 214 SW 381. 

{a] In Canada, under the Railway 
Act it has been held that, where an in- 
dustry has become dependent upon a 
sidetrack or spur track facility, it 
should not be removed or relocated 
against dissent of the shipper with- 
out application to the board of rail- 
way commissioners. In re Great 
Northern R. Co., 23 CanRCas 5, 7. 

11. State -v. "Missouri Southern iby 
Co., 279 Mo. 455, 466, 214 SW 381. 

“That an order of a Commission or 
a court concerning a particular facil- 
ity may result in some financial loss 
does not necessarily bring it into con- 
flict with the Constitution.” State v. 
Missouri Southern R. Co., supra. 


Bt 
46. 


12. See supra § 951. 

13. Payne v. Mt. Franklin Fuel. 
ean Co., (Tex. Civ. A.) 234 SW 595, 
9 


“We think it cannot be held as a 
matter of law, under the facts stated 
in the contract, that the contract was 
unenforceable for the reason solely 
that the.contract did not state a pe- 
riod of time during which the spur 


[51 C. J.—64] 


track was to be maintained. Our in- 
terpretation of the contract is that it 
obligated the railway company to per- 
manently operate the switch, and that 
it had no right to discontinue its oper- 
ation unless the public interest so re- 
quired. Considering the contract as 
a whole it negatives the idea that the 
switch was removable at the will of 
the railway company.’ Payne v. Mt. 
Franklin Fuel, ete., Co., Supra. 

14. Mercantile Trust Co. v. Colum- 
bus, etc., R. Co. 90 Fed. 148; Jones 
v. Newport News, etc., Co., 65 Fed. 
736, 13 CCA 95; New York Cent., etc., 
R. Co. v. General Electric Co., 838 Misc. 
529, 540, 146 NYS 322 [rev on other 
grounds 167 App. Div: 726, 153 NYS 
478 (rev on other grounds 219 N. Y. 
227, 114 NE 115)]. 

“A& contract, under which a private 
siding had been connected, no time 
being fixed for its continuance, will 
not be permanently enforced, but is 
terminable at the carrier’s election, 
when the safety or welfare of the pub- 
lic demands.’ New York Cent., etc., 
R. Co. v. General Electric Co., supra. 

15. Adikes v. Long Island R. Co., 
165 App. Div. 221, 223, 151 NYS 49. 

“In the absence of statutes other- 
wise constraining it, the company did 
have the discretion to build and to dis- 
continue sidings, and had the siding 
been built at its expense, it could 
have withdrawn it at will. But it 
constructed it at the expense of the 
Shippers, and could not in its dis- 
eretion, and at any time, deprive them 
of it without reserving the right to do 
so. It was surrendering in some de- 
gree the right to give and to with- 
draw at will, and to preserve that 
right it stipulated for the reservation. 
The plaintiffs’ position is that the rail- 
road company could contract to fur- 
nish a siding at the shippers’ expense, 
and after. construction and payment 
therefor immediately take it away 
without full reimbursement, and that 
no reservation of right to do so was 
necessary. The proposition conflicts 
with all sense of justice. It may be 
that such contract would impliedly be 
subject to the duty owing the State to 
operate its railroad pursuant to its 
charter, and that it was contemplated 
that the agreement would yield to 
such obligation. But the plaintiffs are 
not contending that such exigency has 
arisen.” Adikes v. Long Island R. Co., 
supra. 

16. Southern R. Co. v. Byrum, 135 
Ga. 426, 69 SE 550; Chicago, etc., R. 
Co. v. State, 83 Okl. 161, 201' P 260; 
Malleable Coal Co. vy. Potter, 89 W. 
Va. 214, 108 SE 900. 


[a] Sixty days’ notice.—Where 
plaintiffs agreed with a railroad for 
the construction of a spur track, to 
continue for one year and thereafter 
until either party should terminate 
the same by sixty days’ notice, the 
benefits accruing to plaintiffs were by 
virtue of the contract, and they could 
not complain when the railroad there- 
after availed itself of its contractual 
right to remove the track. Southern 
rah v. Byrum, 135 Ga. 426, 69 SE 


{b] Removal in six months.— 
When a person seeking to have a 
switch put in by a railway company 
for his benefit accepts the terms of a 
letter in writing that he will pay a 
certain amount of the expense in- 
curred in installing such switch, un- 
der the terms of the letter, which 
clearly states that the switch, is tem- 
porary and shall be removed in six 
months, no equity arises in his favor 
to compel the company to continue to 
maintain the switch after the expira- 
tion of the time for which it was in- 
stalled, because of the expenditure of 
money made by such person. Chica- 
ZO, etc... KR. “Co;w States 837 Oklae1 ors 
201 P 260; 

[c] Terminable at will.—A_ rail- 
road cannot be required by judicial 
process to reconstruct and operate a 
sidetrack or other facility temporarily 
constructed and operated on land ad- 
joining a right of way under verbal 
and gratuitous permission of the own- 
er of the land and an agreement be- 
tween him and the railroad that the 
privilege should be terminable at the 
will and option of landowner. Mal- 
leable Coal Co. v. Potter, 89 W. Va. 
214, 108 SE 900. 

17. Harper v. St. Louis Southwest- 
ern R. Co., 15 FE. (2d) 352; Twin City 
Separator Co. v. Chicago, ete., R. Co., 
118 Minn. 491, 1387 NW 193; Swift v. 
Delaware, etc., R. Co., 66 N. J. Ea. 
34, 57 A 456 [aff 66 N. J. Eq. 452, 58 
A 939]. 

[a] Impliedly subject to public ob- 
ligations.—‘‘As to the validity of any 
contract made by a railroad com- 
pany for such a private use of or in- 
terest in its lands used for its rail- 
way or any of its appurtenances as 
would prevent its performance of 
these public obligations, to arrange 
for the.public safety by the removal 
of grade crossings in cities, my view 
would be either that the contracts are 
altogether void or that they might be 
considered as made and taken sub- 
ject to any contract subsequently 
made to remove its grade crossings. 
Contracts of this character, for the 
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so long as the business of the shipper is operated 
is not too indefinite to be enforeed,!® and will not 
be construed as void because contemplating interfer- 
ence with public interests through indefinite con- 
Subject to the foregoing considera- 
tions,?° the rights of the parties as to continuance of 
such facilities will, in the last analysis, depend upon 
the provisions of the particular contract involved.?* 

A stranger to the contract cannot take advantage 
of contract provisions to enforce restoration of an 


tinuance.?9 


abandoned siding.?? 


Shipper’s license to third party to use the private 


spur or siding is revocable.?® 
Operation at loss. 


permanent location or use of their 
road or works, have been held to be 
Subject to termination when even the 
interest of the road itself requires it.” 
Swift v. Delaware, etc.,.R. Co., 66 N 
J. Eq..34, 48, 57 A 456 [quot Twin City 
Separator Co. v. Chicago, etc., R. Co., 
118 Minn. 491, 501, 137 NW 193]. 

{b] Making track public.—Even 
though a spur track be private, con- 
structed and maintained under private 
contract, if and when public necessity 
requires a public track at that point, 
the railroad can be compelled to in- 
stall it, as all such private contracts 
are subject to, and must give way 
before, public necessity. Harper v. 
St. Louis Southwestern R. Co., 15 F. 
(2d) 352. 

[ec] Removing track.—A railroad 
cannot be compelled to maintain a 
Switch built under contract with a 
private shipper for his use after the 

- company’s permission to occupy the 
street where the switch is located 
has been terminated by a contract be- 
tween the railroad company and the 
city, made pursuant to legislative au- 
thority, whereby the company agrees 
to abolish its grade crossings and ele- 
vate its tracks. Swift v. Delaware, 
etc., R. Co., 66 N. J. Eq. 34, 57 A 456 
{aff 66 N. J. Eq. 452, 58 A 939] (the 
contract with the shipper will not be 
specifically enforced in equity and the 
remedy, if any, is by an action at law 
for damages). 

18. Graham v. Jonesboro, etce., R. 
Co., 111 Ark. 598, 164 SW 729. 

[a] Cotton gin.—An agreement by 
a railroad to maintain a spur track 
to a cotton gin so long as it was op- 
erated was not too indefinite to be 
enforced. Graham vy. Jonesboro, etc., 
R. Co., 111 Ark. 598, 164 SW 729. 

19. Graham v. Jonesboro, etc., R. 
Co., supra. 

[a] Rule applied.—An agreement 
by a railroad company with the own- 
ers of a cotton gin permanently to 
maintain a spur track to the gin has 
been construed as a private matter 
with the shipper, and not as one in- 
volving a duty to the public, and is 
therefore enforceable. Graham _ v. 
Jonesboro, ete., R. Co., 111 Ark. 598, 
164 SW 729. 


20. See supra text and note 12 et 
seq. g 

21. See cases infra this note. 

{a] Particular contracts con- 


strued.—(i) Where a railroad com- 
pany agrees to construct a spur track 
on its land for the accommodation of 
a coal dealer, the contract provid- 
ing that whenever the company “may 
find it necessary for the accommoda- 
tion of its business to remove such 
spur track,” no claim for damages 
shall be made by the coal dealer, the 
decision of the company to remove 
it is final, provided it acted in good 
faith, and, in the absence of evidence 
that it did not do so, evidence that 
such removal was not necessary for 
the accommodation of the company’s 
business is immaterial. Whittemore 


It has been held that, if a spur 
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[§ 955] (3) Public Use. 
cludes ail sidetracks necessary or convenient for the 
transaction of the company’s business;?° and if a 
railroad company controls and operates a switch or 
sidetrack as a part of its system, although primarily 
for the benefit of a particular shipper, it may be com- 
pelled to transport freight for others at points along 


q a a, 
/ fs) “at ear oe 


[§§ 954-955. 


or switch track cannot be operated except at a loss, 
a contract not to remove it will not prevent its aban-— 


The term “railroad” in- 


the line where such persons have a right to ship or 


receive it.?° 


But a railroad cannot be required to 


receive the freight of others on or along a private 


switeh of which 


v. New York, etc., R. Co., 191 Mass. 
SOL5 Hild SON Ee cy Gdaiie (2) -Complainant 
owned a coal yard, through which de- 
fendant operated a switch track. The 
railroad claimed to own the rails and 
ties, and, complainant refusing to con- 
cede that such was the fact, negotia- 
tions were entered into for the execu- 
tion of a contract, in which complain- 
ant should concede to the railroad a 
right of way and its ownership of 
the track, in consideration of which 
the railroad should maintain the track 
and afford complainant service. Com- 
plainant having refused to route all 
possible traffic over defendant’s road, 
further negotiations resulted in a con- 
tract by which, in consideration of 
a dollar paid by the railroad, com- 
plainant admitted that it was the law- 
ful owner of the track, agreeing that 
defendant, its successors and assigns, 
“shall and may have the right’ to 
maintain and operate the sidetrack 
until complainant, his heirs, and as- 
signs, shall serve on the company 
sixty days’ notice to remove the same. 
This contract was signed only by com- 
plainant and certain trustees under 
a mortgage deed to the property, and 
not by the railroad. The words “shall 
and may” as so used should not be 
construed as implying an absolute 
obligation on the part of the rail- 
road, and complainant was not enti- 
tled to restrain the railroad from re- 
fusing to maintain the track. Brown 
v. Southern R. Co., 187 Fed. 481, 109 
CCA 333. (3) Uncontradicted testi- 
mony of a landowner and an opera- 
tor of a railroad that a sidetrack 
or facility was not constructed and 
operated within the limits of a lease 
executed by the former to the latter, 
which is general and indefinite as to 
the land covered, aided by conduct 
amounting to a practical construction 
of the lease as excluding the location 
in question from it, warrants the dis- 
solution of an injunction inhibiting 
the landowner from tearing up the 
track and commanding the company 
to resume its use. Malleable Coal 
ae v. Potter, 89 W. Va. 214, 108 SE 

22. Pennsylvania R. Co. v. Public 
Serv. Commn., 64 Pa. Super. 586. 

[a] Illustration.—Where a_ side- 
track was constructed on a railroad 
right of way for use of a lime kiln, 
and under contract at the latter’s ex- 
pense, and subsequently the lime kiln 
and the sidetrack were both aban- 
doned, a flour and feed mill company 
which thereafter acquires title to the 
property of such lime kiln concern 
does not acquire any rights entitling 
it to compel reconstruction of the 
sidetrack because “‘as the milling com- 
pany was not privy to such contract 
it has no enforceable right by reason 
thereof.” Pennsylvania R. Co. v. Pub- 
lic Serv. Commn., 64 Pa. Super, 586, 


589. 

23. Harbottle-Bailey Coal Co. v. 
Bolton-Hale Coal Co., 150 Ark. 4738, 
234 SW 476. 

Rule applied.—A _ coal 


[a] com-~- 


it has not the management or con- 


pany with the right to the exclusive 
use of a private spur track, having 
verbally permitted another company 
to load coal on cars: placed on the 
track, could revoke such license at 
will. Harbottle-Bailey Coal Co. v. 
Bolton-Hale Coal Co., 150 Ark. 473, 
234 SW 476. ~*~ 

24. Mercantile Trust Co. v. Colum- 
bus, -ete., R. Co., 90 Fed. 148. 

[a] Reason for rule—A railroad 
company has no right to bind itself by 
stipulation with any individual which 
might interfere with the usefulness 
of the road to the public generally. 
Mercantile Trust Co. v. Columbus, 
ete., R. Co., 90 Fed: 148: 

25. See supra § 2. 

26. Ark.—Conway Oil, ete., Co. /v. 
Gibson Oil Co., 175 Ark. 905, 1 SW (2d) 
60, 62 [quot Cyc]. 

Ill.—Von Oven v. Chicago, ete., R. 
Co., 317 Ill. 334, 344, 148 NE 32; Sholl 
v. Peoria, ete., R. Co., 196 Ill. A. 306 
[Laff 276 Ill. 267, 114 NE 529]. 

Iowa.—Northern Gravel Co. v. Mus- 
catine, etc., R. Co., 185 Iowa 1259, 171 
NW 787, 790 [cit Cyc]. 

Ky.—Bedford-Bowling Green Stone 
Co. v. Oman, 115 Ky. 369, 73 SW 1088, 
24 KyL 2274, 

Nebr.—Roby v. State, 76 Nebr. 450, 
107 NW 766. 

“We are of opinion that the ra- 
tional meaning and effect of the de- 
cisions are, that a railroad company 
and the private owner of an indus- 
try cannot, by any agreement or ar- 
rangement between themselves, build 
a Switch-track and limit its use to 
certain shippers, but when it is con- 
structed it is open to public use and 
regulation without regard to who paid 
the cost of construction. The law re- 
quires the railroad company with 
which it connects to so operate it, and 
for that purpose regards it as the 
track of the railroad company.” Von 
Oven v. Chicago, ete., R. Co., supra. 

[a] Duty as common carrier.—(1) 
Because of the provision in Const. art 
17 § 1, that all railroads shall be com- 
mon carriers, a railroad owning and 
controlling a spur must permit the 
public to use it if it is needed by any 
member thereof, as the term “rail- 
road” includes all sidetracks or spurs 
convenient for transacting the rail- 
road company’s business. Conway 
Oil, étc., ;Cor:iv..Gibson’ Oil) Co. 175 
Ark, 905, 912, 1 SW (2d) 60. (2) 
“In the contract in this case it is pro- 
vided that this spur-track shall be- 
long to the railroad company, shall be 
under its supervision and control. 
The railroad company reserves the 
right not only to use this spur-track 
itself, but reserves the right to use it 
for other shippers, and, as we have 
said before, if it did not reserve this 
right, the fact that it owns and con- 
trols this spur-track and is a com- 
mon carrier, owing a duty to the pub- 
lic, if there is any public necessity, it 
is required to receive and transport 
freight for all persons who may offer 
it.” Conway Oil, etce., Co. v. ‘Gibson 
Oil Co., supra. 


— a=" LLL LLL LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘the estimated and the lower, actual cost;?? 


Lites 


§§ 955-958] 


trol.2" Where a switch is constructed for the benefit 
of a particular shipper, on his land, and subsequently, 
under rights expressly reserved in the contract, the 
railroad company cancels its agreement and sells the 
switch to the landowner, he has the exelusive right 
to the use of the switch.28 Where the right of public 
user exists, it is paramount to contrary contractual 
provisions,*® but a contract not affecting public use 
is enforceable.®° 

[§ 956] e. Cost of Furnishing. The matter of 
costs of furnishing switches, spurs, and sidings is 
ordinarily governed by statute or constitution.2! In 
the absence of fraud, a shipper who has contracted 
with a railroad to pay an estimated cost of construe- 
tion of a spur track, and has paid it in advance, can- 
not recover from the railroad the difference between 
and 
statutes empowering a shipper to build a spur and 
compel the railroad to connect by switech,?* or un- 
der specified conditions to secure from the commis- 
sion an order compelling the railroad to construct 
the spur at its real cost, to be charged to the ship- 
per,** do not change this rule. Where a railroad is 
authorized to charge thé shipper for the cost of fur- 
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nishing industrial trackage, the extent of the charge — 
justified will depend upon the particular facts and 
circumstances involved,*® the question being one 
determinable by the regulatory board or commis~ 
sion.°® Under a statute providing that a railroad 
may require those to be served by an industrial spur 
track built by the railroad to pay the cost of acquir- 
ing rights of way and of construction, as may be 
determined by a commission in separate items,** a 
railroad which has constructed such a spur cannot 
maintain an action for the cost prior to the specified 
determination of the commission.?* Under a stat- 
ute providing for applicant’s deposit with the board 
or commission of a sum sufficient to cover the cost 
of construction, which sum shall be repaid out of, 
or in proportion to, the tolls charged applicant for 
carriage ‘of traffic over the spur,®® the tolls in ques- 
tion mean those charged for transportation on ap- 
plicant’s line of goods carried to and from its prem- 
ises.*° 

[§ 957] f. Charge for Use. A shipper owning 
spur track facilities cannot ordinarily charge the 
railroad for the latter’s use of the same.* 


27. Bedford-Bowling Green Stone 
Co. v. Oman, 134 Fed. 441 [aff 134 Fed. 
64, 67 CCA 190]; Conway Oil, etc., Co. 
v. Gibson Oil Co., 175 Ark. 905, 1 SW 
(2d) 60, 62 [quot.Cyc]; Sholl v. Peo- 
Tia, etc, R.2 Go. 196 Fl SA. 1306, 318; 
[aff 276 Ill. 267, 114 NE 529]; Clover 
Bar Coal Co. v, Humberstone, 45 Can. 
S. C. 346; Blackwood, Ltd. v. Cana- 
dian. Northern R. Co., 44 Can. S. C. 92, 
12 CanRCas 45. 

“There can be no question that a 
railroad corporation cannot acquire 
property as a part of its public high- 
way and make valid contracts limit- 
ing its use in violation of the con- 
stitutional provisions. But iti! is 
equally clear that the owners of pri- 
vate property may contract with rail- 
road corporations for switch tracks 
to be laid over their own private prop- 
erty without submitting those tracks 
to burdens imposed upon the main 
lines of railroads.” Sholl v. Peoria, 
etc., R. Co., supra. 

Power of board to order public use 
under particular statutory provisions 
see supra § 943. 

28. - Oman Vv. Bedford-Bowling 
Green Stone Co., 134 Fed. 64, 67 CCA 
190 [aff 134 Fed. 441]; Conway Oil, 
ete., Co. v. Gibson Oil Co., 175 Ark. 
905, 1 SW (2d) 60, 62 [quot Cyc]. 

29. Von Oven y. Chicago, etc., R. 
Co., 317 Ill. 334, 148 NE 32; Menasha 
Woodenware Co. v. State R. Commn., 
167 Wis. 19, 25, 166 NW 435. 

“The serviee of any particular spur 
is denied.:to no industry which it is 
reasonably feasible for the spur to 
serve, provided the industry pay its 
equitable share of the cost; in other 
words, all concerns which can pos- 
sibly have any occasion to use the 
track in their business transactions 
with the public are given the right to 
use it on the same equitable terms. 
This must be held public use in the 
true sense, although not a public use 
of precisely the same quality as that 
which pertains to an extension of the 
main line of a railroad.” Menasha 
Woodenware Co. v. State R. Commn., 
supra. 

{a] Under statutes providing for 
public use, a railroad and a private 
owner of an industry cannot by agree- 
ment between themselves build a 
switch track and limit its use to cer- 
tain shippers, but must, when it is 
constructed, open it to public use and 
regulation without regard to who paid 
the cost of construction. Von Oven v. 
Chicago, etc., R. Co., 317 Ill. 334, 148 


NE 32. 
[b] “Public” 


: 


use of spur ex- 


plained.—‘‘An extension of the line of 
a railroad becomes, when built, a 
part of the railroad system which the 
company must operate aS a common 
carrier, serving the public thereby 
on equal terms; a spur track, on the 
other hand, though a part of the rail- 
road system, is, in its essence, a fa- 
cility for one shipper or for several 
shippers, who contribute to its con- 
struction, it being understood that it 
is open to all industries which may 
be practically served by it, who will 
contribute such equitable share of the 
original cost as the Commission may 
determine. In its very nature it can 
not serve the public in the complete 
manner that an extension does, be- 
cause it is not intended for passenger 
service and it only reaches the prop- 
erty of one industry, or perhaps sev- 
eral; but its use is none the less pub- 
lic on the part of the one industry or 
the several industries which it serves, 


‘because thereby the one industry or 


the several industries are enabled to 
be reached by the public and to be 
served by the common carrier to the 
fullest extent.” Menasha Wooden- 
ware Co. v. State R. Commn., 167 Wis. 
19. 25, 166 NW 435. 

30. Von Oven v. Chicago, etc., R. 
Co., 317 Ill. 334, 148 NE 32. 

{a] Illustration.—Although a rail- 
road and an owner of an industry can- 
not limits the use of a switch track 
built by them, a private agreement or 
arrangement between such an owner, 
who builds a connecting switch, and a 
railroad, not affecting public use, is 
not prohibited by law nor contrary 
to public policy. Von Oven y. Chi- 
CaRO: etc., R. Co., 317 Ill. 334, 148 NE 


31. See constitutional and stat- 
utory provisions. 

Cost of maintenance under contract 
see supra § 951 text and note 93. 

32. Skagit Mill Co. v. Great North- 
ern R. Co., 111 Wash. 378, 190 P 901. 

[a] Rule applied.—Where a rail- 
way company, before putting in tem- 
porary sidetracks for a lumber mill 
company, required it by contract then 
made to pay the estimated cost of put- 
ting in the tracks, the mill company 
could not recover the excess of the 
price paid over the actual cost to the 
railway. Skagit Mill Co. v. Great 
Northern R. Co., 111 Wash. 378, 190 
P 901. 

33. Skagit Mill Co. v. Great North- 
ern R. Co., supra, 

34. Skagit Mill Co. v. Great North- 
ern R. Co., supra. 


35. Wolfville Fruit Co. v. Domin- 


[§ 958] 5. Elevators and Warehouses. 


The leg- 
ion Atlantic R. Co., (Can.) 24 CanR 
Casi; 

[a] Choice of sites.—‘“‘The railway 
took the position that the applicant 
had gone on and had constructed on 
its own property, and that the con- 
struction involved additional and un- 
necessary trackage; but, as pointed 
out, the only site on its own property 
served by existing industrial tracks 
which the railway was able to point 
out was one which was not satisfac- 
tory for the company’s business. On 
the particular facts and its appearing 
that the facilities offered by the rail- 
way are tied down to trackage serv- 
ing the particular site on its land 
which site will not afford ‘suitable ac- 
commodation,’ the railway should fur- 
nish the facilities as asked for at no 
greater charges, if any, to the appli- 
cant than would have applied in re- 
spect of the facilities in connection 
with the site as proposed by the rail- 
way.” Wolfville Fruit Co. v. Domin- 
fon ep uaalic R. Co., (Can.) 24 CanRCas 

36. InreS. A. Hamilton Co., (Can.) 
28 WestLR 109. ~ 

37. See statutory provisions. 

38. Chicago, etc., R. Co. v. Wiscon- 
ee Zinc Co., 172 Wis. 407, 179 NW 


39. See statutory provisions. 

40. Grand Trunk R. Co. v. Hep- 
worth Silica Pressed Brick Co., 51 
Can. S. C. 81, 87, 21 DomLR 480, 19 
CanRCas 365. 

“It is argued by the appellant that 
the tolls referred to must be those in 
respect only of the shunting or mov- 
ing of the cars over the’ branch line 
itself. No doubt the language used is 
capable of such a construction. But 
this like every other enactment must 
be, if possible, so read as not to pro- 
duce an absurdity in its results. 
errata Op aXe! question submitted 
should be answered that the tolls in 
question mean the tolls charged for 
the transportation on the company’s 
line of goods carried to and from the 
applicant company’s premises.” 
Grand Trunk R. Co. v. Hepworth 
Silica Pressed Brick Co., supra. 

41. Grand Rapids Terminal Belt 
R. Co. v. Waters, 198 Mich. 285, 164 
NW 410. 

{a] Industrial corporation owning 
trackage facilities through a subsid- 
iary belt line company is not entitled 
to recover from a railroad company 
on an implied contract for the use of 
its tracks leading to the industrial 
plant, such tracks having been con- 
structed primarily to furnish railroad 


= 


1012 [51 C.J.] 


islature cannot require a railroad company to per- 
mit a private person or corporation to erect a grain 
elevator or warehouse upon its right of way.*? 
statute authorizing a railroad commission to order a 
railroad to furnish sites along its right of way for 
private elevators or warehouses is yoid,**® nor can 
railroad commissioners, under the powers vested in 
them to require the furnishing of adequate facili- 
ties,** require a railroad company to furnish to a 
private individual a site upon its right of way for 
the erection of a grain elevator,*®> even though the 
railroad company may previously have voluntarily 
granted such a privilege to some other individual, 
and the statutes prohibit any unjust discrimina- 


tion.*® 


[§ 959] 6. Train Service and Accommodations‘ 
—a. Regulation by State**—(1) Existence of Pow- 
Under its power to regulate the operation of 
railroads,*® the state may regulate 


er. 


facilities for such plant. Grand Rap- 
ids Terminal Belt R. Co. v. Waters, 
198 Mich. 285, 164 NW 410. 

42. State v. Chicago, etc., R. Co. 
36) Minn. 402, 31 NW 365 “such” a 
statute is unconstitutional, either as 
taking the private property of the 
company for private use, or for a pub- 
lic use without condemnation proceed- 
ings and due compensation being made 
to the owner). 


43. Chicago, ete., R. Co. v. State 
R.. Commn., 197 Wis. 59, 221 NW 
399. 

44. See supra § 892. 

45. Missouri Pac. R. Co. v. Nebras- 


ka, 164; U.S. 408, 17 SCt'130,.41 D.ved. 
489 [rev 29 Nebr. 550, 45 NW 785]; 
Chicago, etc., R. Co. v. State, 50 Nebr. 
399, 69 NW 955. 

46. Missouri Pac. R. Co. v. Nebras- 
ka, 164 U. S. 403, 17 SCt 130, 41 L. 
ed. 489 [rev 29 Nebr. 550, 45 NW 785]. 

47. Precautions in connection with 
movement of trains see infra § 1006 et 
seq. 

Stations see supra §§ 912-938. 

48. Particular matters see infra §§ 
969-978. 

Respective regulatory powers of 
state and federal governments see 
Commerce §§ 90-102. 

49. See supra § 887. 

50. U. S.—Lake Shore, etc., R. Co. 
v. Ohio, 173 U. S. 285, 19 SCt 465, 43 
L. ed. 702 [aff 8 Oh. Cir. Ct. 220, 4 Oh. 
Cir. Dec. 406]. 

Ala.—State R. Co. v: St. Louis, etc., 
R. Co., 195 Ala. 527, 70 S 645. 

Ark.—St. Louis Southwestern R. 
Co. v. State, 97: Ark. 4738, 134 SW 970. 

Fla.—State v. Louisville, etc, R. 
Co., 63 Fla. 274, 57 S 673. 

Ga.—Southern R. Co. v. State, 125 
Ga. 287, 54 SE 160, 114 AmSR 203, 5 
AnnCas 411. 

Ind.—Pittsburgh, etc. R. Co. v. 
State, 180 Ind. 245, 102 NE 25, LRA 
1915D 458. 

Kan.—State v. Dickinson, 101 Kan. 
660, 168 P 838. 

Ky.—Illinois Cent. R. Co. v. Com., 
154 Ky. 332, 157 SW 687. 

La.—yYazoo, etc., R. Co. v. State R. 
Commn., 130 La. 1012, 58 S 862. 

Md.—Northern Cent. R. Co. v. Laird, 
124 Md. 141, 91 A 768, AnnCas1916D 
1030. 

Mass.—Com. v. Eastern R. Co., 
Mass. 254, 4 AmR 555. 

Minn.—Excelsior v. Minneapolis, 
etc., R. Co., 108 Minn. 407, 120 NW 
526, 122 NW 486, 133 AmSR 455, 24 
LRANS 1035, 17 AnnCas 550. 

Miss.—Gulf, ete., R. Co. v. Missis- 
sippi R. Commn., 94 Miss. 124, 49 S 
118. 

Mo.—State v.. Chicago, ete., R. Co., 
239 Mo. 196, 143 SW 785. 

Nebr.—State v. Chicago, etc., R. Co., 
112 Nebr. 176, 198 NW 670. 
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matters relating 
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A 


railroads.°§ 


to train service and accommodations.®°® 
state may designate the location of stations,°? the 
trains that shall stop thereat,®? and the length of the 
stop;°* facilities and accommodations on trains;°* 
and may require passenger service between points 
within the state,®°> and separate trains for passen- 
gers and freight.°® 

[§ 960] (2) Exercise of Power. 
the state to control and regulate train service must 
be exercised within constitutional limitations.°* 
the exercise of its power to regulate train service, 
the state cannot add provisions to contracts between 
The power of a state as distinguished 
from the federal government to regulate train serv- 


[§§ 958-960 


Thus the 


The power of 
In 


ice must be exercised within the limitations respect- 


N. J.—Delaware, etc., R. Co. v. Pub- 
lic Utility Comrs., 83 ING ATS GIDE 212, 84 
A 702. 

N. Y.—Peo. v. New York, ete., R. 
Co., 55 Hun 409, 8 NYS 672 [aff 123 
N. Y. 685 mem, 25 NE 953 mem]. 

Oh.—Hocking Valley R. Co. v. Pub- 
lic Utilities Commn., 92 Oh. St. 9, 
110 NE 521, LRA1918A 267, AnnCas 
1917B 1154; Gause v. Lake Shore, etc., 
R. Co., 4 Oh: Dec. (Reprint) 369, 2 
ClevLRep 44. 

Okl.—St. Louis, ete., R. Co. v. Pol- 


lard, 29 Okl. 330, 116 P 784. 
Pa.—Philadelphia, ete., R. Co. V. 
Public Serv. Commn., 67 Pa. Super. 


604. 

S. C.—Thomas v. Spartanburg R., 
etc., Co., 100 S. C. 478, 85 SE 50 

Tex.—Davidson v. State, 4 Tex. A. 
545, 30 AmR 166. 

Utah.—State v. Ogden Rapid Tran- 
sit Co., 38 Utah 242, 112 P 120. 

Wash.—State v. State R. Commn., 
62 Wash. 193, 113 P 252. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 121 SE 924. 

Wis.—Chicago, etc., R. Co. v. State 


R. Commn., 157 Wis. 287, 146 NW 
1129, 
51. See supra § 140. 


Accommodations and facilities at 
stations see supra §§ 912-938. 

52. Lake Shore, etc., R. Co. v. Ohio, 
173. U. S. 285, 19 SCt 465, 43 L. ed. 702 


[afi 8 Oh. ‘Cir: Ct..220, 4:Oh> Cir. Dec. |! 


406]; Gladson v. Minnesota, 166 U.S. 
427, 17 SCt 627, 41 L. ed. 1064 [aff 57 
Minn. 385, 59 NW 487, 24 LRA 502, 
and dist Illinois Cent. R. Co. v. Il- 
linois, 163 U. S. 142, 16 SCt 1096, 41 
Lu 6€d2 10772) Com. v« Kastern: Re 'Co., 
103 Mass. 254, 4 AmR 555; State v. 
Ogden Rapid Transit Co., 38 Utah 242, 
112° 120: 

[a] “Itis now well settled that the 
legislature of any state . . . may 
require the carrier to stop its trains 
or cars, or some of them, at such [es- 
tablished] depots or stopping places.” 
State v. Ogden Rapid Transit Co., 38 
Utah 242, 251, 112 P 120. 

[b] Three trains daily if run.—The 
Ohio statute requiring railroad com- 
panies to stop three passenger trains 
daily in each direction if so many 
are run at all towns of over three 
thousand inhabitants is constitution- 
al. Lake Shore, etc., R. Co. v. Ohio, 
173 U. S. 285, 19 SCt 465, 43 L. ed. 702 


[aff 8 Oh. Cir. Ct. 220, 4 Oh. Cir. Dec. 
406]. 
[te] > Al intra-state passenger 


trains required to stop at all county 
seats.—Gladson v. Minnesota, 166 U. 
S. 427, 17 SCt 627, 41 L. ed. 1064 [aff 
57 Minn. 385, 59 NW 487, 24 LRA 502]. 

53. Davidson v. State, 4 Tex. A. 
545, 30 AmR 166. 

[a] Five minutes stop for passen- 
ger trains._—Davidson vy. State, 4 Tex. 


ing interstate commerce.°? 
exercise of the state’s power®® to regulate train 
service must, under the general rule,®+ be reason- 
able and not arbitrary,®? and cannot compel serv- 


Statutes passed in the 


A. 545, 30 AmR 166. 
54. Delaware, etc, R. Co. v. Pub- 
yeernp sana Comrs., 83 N. J. L. 212, 84 


[a] Sanitary drinking cups.—An 
order of the public utility commission 
requiring railroads supplying drink- 
ing water to passengers to supply 
sanitary drinking cups was a proper 
exercise of the state police power to 
conserve the public health. Delaware, 
ete, R. Co: v.. Public Utility ‘Comrsi, 
SSEN. vd ele eae SauA aie 

55. Missouri Pac. R. Go. v. Kansas, 
216 U. S. 262, 30 SCt 330, 54 Ls ed. 
472 [aff 76 Kan. 467, 92 P 606]. 

[a] Illustration.—A state may di- 
rect a company operating a branch 
line which, so far as it lies within the 
state, was built under the authority 
of a charter from that state, to afford 
reasonable passenger train service be- 
tween the terminus of guch line with- 
in the state and the state line. Mis- 
souri Pac. R. Co. v. Kansas, 216 U. S. 
262, 30 SCt 330, 54 L. ed. 472 [aff 76 
Kan. 467, 92 P 606]. 

56. State v. Louisville, ete., R. Co., 
63 Fla. 274, 57 S 673. 

57. Due process of law see Consti- 
tutional Law § 1072. 

Equal protecticn of law see Consti- 
tutional Law § 908 

58. State v. Trinity, etc., R. Co., 
56 Tex. Civ. A. 424, 120 SW 1123. 
[a] TIllustration.—Where the T 
railroad gave to the V road a right 
to run its train over the former’s line 
between certain points, the contract 
providing that the V road should not 
stop its trains or do business at inter- 
mediate points, and the T road reserv- 
ing te itself exclusive supervision, 
management, and operation of the 
movements of the trains of the V road 
on the track between such points, the 
railroad commission was unauthorized 
to compel the V road to stop at the 
intermediate station for the accom- 
modation of passengers and for the 
receipt and discharge of freight. 
State v. Trinity, etc., R. Co., 56 Tex. 
Civ. A. 424, 120 SW 1123. 


59. See Commerce § 94 et seq. 
60. See supra § 959. 
61. See pyre § 889. 
62. U. S.—Chicago, etc., R. Co. 


Wisconsin. Pa) Commn., 237 U. S. 320, 
35 SCt 560, 59 L. ed. 926 [rev 152 Wis. 
654, 140 NW 296]; Illinois Cent. R. 
Co. -v.. Illinois; 163 U.S: 142, 162Sce 
1096, 41 L. ed. 107 [rev 143 Ill. 434, 33 
NE 172, 19 LRA 119 (overr Chicago, 
etc., R. Co. v. Peo., 105 Ill. 657)]. - 

Ark.—St. Louis Southwestern R. Co. 
v: State, 97 Ark. 473, 134 SW 970. 

Ill.— State Public Utility Commn. v. 
Toledoy cete) WRs Co.” Lone Mile OopeiOre 
NE 774. 

Kan.—State y. Dickinson, 101 Kan. 


; 660, 168 P 838. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 960-962] : 


ice involving a loss on the whole road.** 

Particular statutes held valid include those requir- 
ing the running of passenger trains on Sunday, 
or restricting the running of freight trains on Sun- 
day ;°° requiring all regular passenger trains to stop 
at all county seat stations on their route;°® requir- 
ing fenders on ears of an interurban railroad;*? re- 
quiring drinking water on passenger cars;°* regu- 
lating the size and construction of cabooses;®® re- 
quiring a heating apparatus so constructed that the 
fire will be extinguished if the car is overturned,’° 
or prohibiting the heating of cars by a stove or fur- 


nace kept inside.*? 


Particular statutes held invalid include those ar- 
bitrarily requiring all passenger trains to stop at all 
stations where penitentiaries are located,*? or at 
all county seats;** requiring a specified number of 
trains per day irrespective of loss of capital;74 or 


Ky.—Illinois Cent. R. Co. v. Com., 
154 Ky. 332, 157 SW 687. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 121 SE 924. 

[a] Tllustration.—L. (1912) ¢ 128, 
arbitrarily forbidding railroads in 
complying with its provisions as to 
stopping trains at stations where pen- 
itentiaries are located to curtail the 
service now being rendered at any 
other station in the same county, is 
invalid because the legislature can- 
not require a railroad “‘for all time to 
eontinue stopping all its trains at a 
station although the necessity for 
such a stop has long since passed 
away.” Illinois Cent. R. Co. v. Com., 
154 Ky. 332, 157 SW 687. 

Presumption of reasonableness see 
infra § 1101. 

63. Washington, ete., R. Co. v. Ma- 
gruder, 198 Fed. 218; Chesapeake, etc., 
R. Co. v. Public Serv. Commn., (W. 
Va.) 121 SE 924. 

[a] Using up capital.—Although a 
state is given power by its constitu- 
tion to amend or repeal the charter 
of railroad companies and may, un- 
der its police powers, regulate their 
business, it cannot so exercise either 
power as to compel a company to use 
up its capital in the public service. 
Washington, ete, R. Co. v. Magruder, 
198 Fed. 218. : 

64. State v. Chicago, etc., Co., 
239 Mo. 196, 143 SW 785. 

Lawfulness of Sunday operation of 
passenger trains generally see Sun- 
day [387 Cyc 548-549]. 

65. Hennington v. Georgia, 163 U. 
S. 299, 16 SCt 1086, 41 L. ed. 166 (pro- 
hibiting the running of freight trains 
on Sunday except in certain cases, or 
when carrying certain classes of 
freight). 

Validity of statutes forbidding acts 
on Sunday see Sunday [37 Cyc 541-— 
543). 

66. Gladson v. Minnesota, 166 U. 
S.. 427, 17 SCt 627, 41 L. ed. 1064 [aft 
oa Minn. 385, 59 NW 487, 24 LRA 


502]. 

[a] MIllustration.—A state statute 
requiring every regular passenger 
train running wholly within the limits 
of the state to stop at all stations 
at county seats directly in its course, 
for the few minutes and at the trifling 
expense needed to take on and dis- 
charge passengers with safety, is a 
reasonable exercise of the police pow- 
er of the state, and cannot be consid- 
ered a taking of the property of the 
company without due process of law, 
nor an unconstitutional interference 
with interstate commerce or: with the 
transportation of the mails of the 
United States. Gladson v. Minne- 
sota/ 166 UW) Si 427, 17 SCt 627, 41. L. 
ed. 1064 [aff 57 Minn. 385, 59 NW 
487, 24 LRA 502]. 


R. 


67. Thomas vy. Spartanburg R., 
etc., Co., 100 S. C. 478, 85 SE 50. 
68. Southern R. Co. v. State, 125 


Ga. 287, 54 SE 160, 114 AmSR 203. 


RAILROADS 


been upheld.7® 


provisions.*? 


69. Pittsburgh, etc., R. Co. v. State, 
Ae Ind. 245, 102 NE 25, LRA1915D 

70. Gause y. Lake Shore, etc., R. 
Co., 4 Oh. Dec. (Reprint) 369, 2 Clev 
LRep 44, 

71. New York, ete., R. Co. v. New 
York, 165 U. S. 628, 17 SCt 418, 41 L: 
ed. 853; Peo. v. New York, etc., R. Co., 
55 Hun 409, 8 NYS 672 [aff 123 N. Y. 
635, 25 NE 953). 

72. Illinois Cent. R. Co. v. Com., 
154 Ky. 332, 336, 157 SW 687: 

“The legislature may require rail- 
roads to furnish reasonable facilities 
but it cannot require it for all time 
to continue stopping allits trains ata 
station although the necessity for 
such a stop has long since passed 


away Illinois Cent. R. Co. v. Com., 
supra. 
73. Illinois Cent. R. Co. v. Illinois, 


163 U.S. 142, °16°SCt 1096, 41 °L. ‘ed. 
107 [rev 143 Ill. 434, 338° NH 173, 19 
LRA 119 (overr Chicago, etc., R. Co. 
V. eo: £05) 11 65:0) 1: 

74. Washington, etc., R. Co. v. Ma- 
gruder, 198 Fed. 218; State Public 
Utilities Commn. v. Toledo, etc., R.- 
Coy. 267% 111) 93, LOT NET Ts: 

fa] Tllustration. “Complainant 
railroad company owned and operated 
a railroad in Maryland 21 miles long 
and owned no other property. Its 
road was operated independently and 
not as a part of any system. It oper- 
ated one mixed train per day each way 
over its line, and such service from a 
public standpoint was inconvenient 
and inadequate; but the gross earn- 
ings of the company were barely suf- 
ficient to pay operating expenses un- 
der economical management. By act 
Md. April 11, 1910 (Laws 1910, c. 200), 
the state Legislature required com- 
plainant to run two trains per day 
each way under penalty of not less 
than $50-for each day it refused to 
comply with such requirement. A 
compliance with the act would have 
cost complainant several thousand 
dollars per year. Held, that such act 
was unconstitutional and void as de- 
priving complainant of its property 
without due process of law.’”’ Wash- 
ington, etc., R. Co. v. Magruder, 198 
Fed. 218. 

75. Chicago, ete., R. Co. v. Wiscon- 
sin R. Commn., 287 U. S. 220, 35 SCt 
560, 59 L. ed. 926 [rev 152 Wis. 654, 
140 NW 296]. 

[a] Bule applied.—St. (1911) § 
1801, requiring at least two passenger 
trains daily, each way, if four or more 
trains were run, to be stopped at sta- 
tions having two hundred or more 
inhabitants, was invalid as being un- 
reasonable because imposing an ar- 
bitrary requirement without regard 
to actual needs, or the adequacy of ex- 
isting service. Chicago, ete, R. Co. 
v. Wisconsin R. Comnin., 237 U. S. 
220, 35 SCt 560, 59 L. ed. 926 {rev 152 
Wis. 654, 140 NW 2 96]. 

76. State v. Dickinson, 101 Kan. 


[$ 961] b. Regulation by Municipality.*° 
ordinance regulating the stoppage of interurban cars 
must, under the general rule,*® be reasonable in its 
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requiring a specified number of the trains run to be 
stopped at stations with a specified number of in- 
habitants;*° or making it mandatory for a commis- 
sion to require railroads to stop all passenger trains 
at or near the state line.’°® 
Separation of races.’? 
requiring separate and equal passenger coach ac- 
commodations for white and colored persons has 


The validity of statutes 


An 


[§ 962] c. Regulation by Board or Commission— 
(1) Existence of Power—(a) In General. 
er of a board'or commission to regulate train service 
is such as may have been duly delegated to it by con- 
stitutional or statutory provisions,’? and ordinarily 


The pow- 


660, 168 P 838, 
77. Under: 

Commerce clause see Commerce § 121. 
Fourteenth Amendment of federal 
constitution see Civil Rights § 16. 

78. South Covington, etc., R. Co. v. 
Com., 181 Ky. 449, 205 SW 603; Louis- 
ville, ete., R. Co. v. Com., 160 Ky. 769, 
170 SW 162, AnnCas1916A 405; South- 
ern Kansas R. Co. v. State, 44 Tex. 
Civ. A. 218, 99 SW 166. 
ee of road to separate see infra § 

79. General power to regulate see 
Municipal Corporations § 564. 


80. See supra § 891. 
81. Excelsior v. Minneapolis, etc., 
R. Co., 108 Minn. 407, 120 NW 526, 


122 NW 486, 1383 AmSR 455, 24 LRA 
NS 1035, 17 AnnCas 550. 

[a] Tending to destroy road’s use- 
fulness as carrier.—An ordinance re- 
quiring an interurban railway to stop 
its ears at any street intersection 
where a person may desire to enter 
or alight is opposed to public pol- 
icy, where it would tend to destroy 
its usefulness as a carrier of pas- 
sengers and its competitive powers 
with steam railroads and would not 
subserve public convenience. Excel- 
Ssior v. Minneapolis, ete., R. Co., 108 
Minn. 407, 120 NW 526, 122 NW 486, 
133 AmSR 455, 24 LRANS 1035, 17 
AnnCas 550. 

{b] Ignoring danger to users of 
highway.—An ordinance requiring an 
interurban railway to stop its cars at 
any street intersection where any per- 
son may desire to enter or alight is 
not a valid exercise of the police pow- 
er, for under its terms cars are al- 
lowed to operate without restriction, 
‘except where a person may desire to 
enter or alight, and the element of 
danger to users of the highway is ig- 
nored. Excelsior v. Minneapolis, etce., 
R. Co., 108 Minn. 407, 120 NW 526, 
122 NW 486, 133 AmSR 455, 24 LRANS 
1035, 17 AnnCas 550. 


82. Ala.—State R. Commn. vy. 
Powis, ete. RCo. 195 Ada 52.74 10° $ 


Ark.—State R. Commn. vy. Saline 
River R. Co., 119 Ark. 239, 177 SW 896. 

Fla.—State v. Louisville, ete, R. 
€e3 62° Play 315, 5S. 

Kan.—State v. Missouri, etc., R. Co., 
117 Kan. 62, 230 P 329. 

La.—Yazoo, ete., R. Co. v. State R. 
Commn., 130 La. 1012, 58 S 862. 

Ma. —Northern Cent. R. Goose. 
Laird, 124 Md. 141, 91 A 768, AnnCas 
1916D 1030. 

Minn.—Brogger v. Chicago, etc., 
Con 137 Minn. 338, 163 NW 662, 164 
NW 368. 

Miss.—Gulf, etc., R. Co. v. State R. 
Commn., 94 Miss. 124, 49 S 118. 

Mo.—Lusk v. Public Serv. Commn., 
277 Mo. 264, 210 SW 72 [rev on other 
grounds 254 U. S. 535, 41 SCt 192, 65 
L. ed. 389]. 

Nebr.—State v. Chicago, ete., R. Co., 
112 Nebr. 176, 198 NW 670. 
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does not extend to actual management of the rail- 
road.§* 

[§ 963] (b) Under Particular Statutory Provi- 
sions. Under statutes empowering a commission up- 
on finding that any service is inadequate to order 
a service that will be adequate,** the commission 
may regulate passenger service.*®> Under a statute 
providing that every railroad may be required by 
a board or commission to establish and maintain 
such suitable public service facilities as may be 
reasonable and just,§® it may require adequate fa- 
cilities for transportation on both main and lateral 
lines.8* 

Coach screens. 
board or commission to compel the railroad to fur- 
nish a sufficient number of passenger cars comfort- 
ably to accommodate its passengers,** it has no pow- 
er to order the screening of passenger coaches as a 
health measure.®® 

Sleeping car service.?° 


N. J.—Delaware, etc., R. Co. v. Pub- 


Under statutes empower- 
(b] 


RAILROADS 


Under statutes empowering a 


Train schedules.—‘‘The effect 


* 77 Ne tN et a 
ga hs : 4 fh Ve, bis 
-! ¢ 


Th Nae 


ing a commission to regulate all matters respecting 


the comfort or convenience of passengers,®! it has 
power to order sleeping car service from railroads.°? 

Train stops.°*? Under statutes granting a commis- 
sion general power as to regulation of service and 
specifically empowering the commission to order a 
railroad to increase the number of its trains,®* the 
commission may order specified trains to stop at a 
specified station,®® but not when this would involve 
an unreasonable rerouting of the trains.°® Under 
statutes empowering a commission to regulate time 
schedules of trains,°* it cannot require stoppage 
of trains at other than regular stations.°® Under 
statutes empowering a commission to require a rail- 
road to stop trains at regular stations, or at other 
places within a city,°® it cannot compel a railroad 
to stop trains at points which are neither regular 
stations nor within a city. 

Discontinuance of service.2 Under a statute 
granting a railway commission jurisdiction over the 


Rapid Transit Co., 38 Utah 242, 112 


[88 962-963. 


lic Utilities Comrs., 83 N. J. L. 212, 84 
A 702. 


Oh.—Hocking Valley R. Co. v. State 
Public Utilities Commn., 92 Oh. St. 9, 
110 NE 521, LRA1918A 267, AnnCas 
1917B 1154. 

Ok!.—St. Louis, ete., R. Co. v. Pol- 
lard, 29 Okl. 330, 116 P 784. 

Pa.—Philadelphia, etc., R. Co. v. 
Public Serv. Commn., 67 Pa. Super. 
604, 

Tex.—State R. Commn. v. Galves- 
tometer tCom bie Dex: Civey Ale44i, 
112 SW 345. 

Wash.—State v. State R. Commn., 
62 Wash. 193, 113 P 252. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 121 SE 924. 

Wis.—Chicago, etc., R. Co. v. State 
R. Commn., 157 Wis, 287, 146 NW 
1129. 

“Tt is universally held that a rail- 
road commission is a mere adminis- 
trative or advisory board created to 
earry out the will of the legislature, 
and that, before it can do any act, it 
must be able to point to its grant of 
power from the legislature, which 
power must affirmatively appear, and 
must be given in clear and express 
terms, and nothing will be had by in- 
ference.” Gulf, etc., R. Co. v. State 
R. Commn., 94 Miss. 124, 134, 49 S 118. 

{a] Commissions have no com- 
mon-law authority.—State R. Commn. 
vy. Galveston, ete., R. Co., 51 Tex. Civ. 
A. 447, 112 SW 345. 

{b] “Railroad Commissioners are 
statutory officers authorized by the 
constitution. Their powers and du- 
ties are only such as are expressly or 
impliedly conferred by statutes.” 
State v. Louisville, ete., R. Co., 62 Fla. 
315, 356,57 S 175. 

Delegation of police power general- 
ly see Constitutional Law §§ 418-423. 

83. State v. Louisville, etc., R. Co., 
62 Fla. 315, 57 S 175; Northern Cent. 
R. Co. v. Laird, 124 Md. 141, 91 A 768, 
AnnCas1916D 1030. 

{a] Illustration.—The power to 
make reasonable rules and regula- 
tions for establishing schedules does 
not contemplate that the railroad 
commissioners shall arbitrarily as- 
sume the actual control and manage- 
ment of the physical property of the 
earrier, so aS unlawfully to deprive 
it of its right to manage its own prop- 
erty, but such power does contemplate 
that the commission by making and 
enforcing just and reasonable ruies 
and orders shall supervise and regu- 
late the establishing of proper sched- 
ules as in all other matters affecting 
the service within the authority con- 
ferred by statute. State v. Louis- 
ville, etc., R. Co:, 62 Fla. 815, 57.S 
175. 


of the order is to deprive the railroad | P 120. 


company of all discretion in respect 
to the operation of its trains at.the 
time of such delays, which discretion, 
we think, is absolutely essential to 
the proper and efficient management 
and operation of the road and to the 
safety and general welfare of its pas- 
sengers; and to the extent that the 
company is deprived of such discre- 
tion the Commission has, by its gen- 
eral order, attempted to operate the 
appellant’s road, and in doing this we 
think it has exceeded the powers con- 
ferred upon it by statute.” Northern 
Cent. R. Co. v. Laird, 124 Md. 141, 91% 
A 768, 772, AnnCas1916D 1030. 

84. See statutory provisions. 


85. Adena R. Co. v. State Public 
Pera Commn., 92 Oh. St. 1, 110 NE 


“A railroad company, organized 
under the general laws of the state, 
whose charter declares its purpose of 
‘building, acquiring, owning, leasing, 
and maintaining a railroad to be op- 
erated by steam or other motive pow- 
er, is amenable to the control of the 
railroad (now public utilities) com- 
mission in so far as its property or 
its traffic is intrastate; and under 
such a charter the company, as a com- 
mon carrier, in addition to its obliga- 
tions as a carrier of freight, may be 
required’ by such commission to pro- 
vide reasonably adequate passenger 
service and facilities, if the circum- 
stances warrant and the corporation 
is reasonably able to comply with 
such order.” Adena R. Co. v. State 
Public Serv. Commn., supra. 

86. See statutory provisions. 

87. Chesapeake, ete., R. Co. v. Pub- 
lic Serv. Commn., 75 W. Va. 100, 121 
SE 924 [aff 242 U. S. 603, 37 SCt 234, 
61 L. ed. 520]. 

88. See statutory provisions. 

89. State R. Commn. vy. ‘Illinois 
Cent. R. Co., 118 Miss. 828, 74 S 676 
(where the court expressly declined 
to rule on the issue of whether the 
order could properly have been made 
to promote comfort, since it was in 
terms made to promote health). 

90. Transportation in palace and 
sleeping cars generally see Carriers 
§§ 1529-1556. 


91. See statutory provisions. 

92. State v. Atkinson, 269 Mo. 634, 
192 SW 86, LRAI1918A 46, AnnCas 
1917E 987. 

93. Location of stations see supra 
§ 142. 

94. See statutory provisions, 

95. Lusk v. Public Serv. Commn., 


277 Mo. 264, 285, 210 SW 72 [rev on 
other grounds .254 U. S. 535, 41 SCt 
192, 65 L. ed. 389]; State v. Ogden 


96. St. Louis, ete., R. Co. v. Pub- 
lic Serv. Commn., 254 U: S. 535, 41 
SCt 192, 65 L. ed. 389 [rev sub nom. 
Tasks v. Same, 277 Mo. 264, 210 SW 

97. See statutory provisions. 

$8. Gulf, etc., R. Co. v. State R. 
Commnn., 94 Miss. 124, 135, 49 S 118. 

“It is contended on behalf of the 
appellee that section 4849 of the Code 
conferred upon the railroad commis- 
sion the authority to make the order 
in question. This section gives the 
commission power, among other 
things, to hear and determine all com- 
plaints made of any time schedule. 
We do not think that the power to 
hear and to determine complaints of 
any time schedule is_ sufficiently 
broad to give the railroad commis- 
sion the authority which it has as- 
sumed in this case. In our opinion 
the authority to determine complaints 
made of any time schedule, and to 
make any change deemed _ proper 
therein, as provided in said section, 
conferred upon the commission au- 
thority only to regulate the time at 
which any train should arrive and de- 
part from any regular stopping place, 
and cannot be so construed as to con- 
fer upon the cornmission the right to 
compel a railroad company to stop a 
passenger train at a point other than 
a regular station.” Gulf, ete., R. Co. 
v. State R. Commn., supra. 

99. See statutory provisions. 

Lin Gulf, xetestRin Copiva (Staten 
Commn., 94 Miss, 124, 49 S 118. 

{a] Illustration.—Code (1906) 8 
4854, providing that “every railroad 
shall establish and maintain such de- 
pots as shall be reasonably necessary 
for the public convenience, and shall 
stop such of its passenger and freight 
trains at any depot as the business 
and public convenience shall require,” 
and authorizing the railroad commis- 
sion “to cause all passenger trains to 
permit passengers to get on and off 
in a city at any place other than at 
the depot, where it is for the conveni- 
ence of the traveling public,’ does 
not authorize such commission to 
compel a railroad to stop its passen- 
ger trains at the intersection of an- 
other railroad, which is not within the 
limits of any city, at which place it 
had no regular depot or stopping 
place, and there wait thirty minutes 
for the train on another road, and at 
such point receive and discharge pas- 
sengers and baggage. Gulf, etc. R. 
Co. v. State R. Commn., 94 Miss. 124, 
136, 49 S 118. 

2. Abandonment of operations gen- 
erally see supra §§ 882-885. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 963-965] 


service, facilities, and equipment of all railroads, 
and empowering it to order such changes in, or ad- 
ditions to, the same as may seem necessary to ren- 
der the same sufficient, efficient, and safe,? 
mission may make a general order requiring its per- 
mission to discontinue train service.* 
utes giving a board or commission general power to 
require railroads to operate and to control all mat- 
ters relating to operation and pertaining to the pub- 
lic good,® the board or commission may require its 
written consent to discontinuance of regular intra- 
Under a statute forbidding 
discontinuance of train service without permission 
from a board or commission,’ it has implied power 


state passenger trains.® 


to permit discontinuance.® 


[§ 964] (2) Exercise of Power—(a) In General. 
Rules, regulations, and orders made by boards or 
commissions in the exercise of their power to regu- 


RAILROADS 
commerce.?® 


tutional.+1 
the com- 


Under stat- 
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An order respecting train service may 
be invalid without necessarily being also uneonsti- 


[§ 965] (b) Regulations Must Be Reasonable. 
Rules or orders regulating train service must, under 
the general rule,!? be reasonable. 

Held reasonable. 
held reasonable include requirements compelling a 
railroad: To continue interurban service to serve 
people settling along the line in reliance upon con- 
tinuance of such service;14 
sleepers at stations lacking and requiring such sery- 
ice;?° to stop trains on signal at stations where they 
stopped occasionally,+® or at a junction point ;**-1® 


Rules, regulations, or orders 


to stop trains with 


to stop morning trains at a milk station; to sup- 


furnished ;?° 


late train service? must not interfere with interstate 


3. See statutory provisions. 

4 State v. Chicago, etc.,-R. Co., 
112 Nebr. 176, 198 NW 670. 

5. See statutory provisions. 

6 State v. Atlantic Coast Line R. 
Co., 60 Fla. 465, 54 S 394. 

[a] Rule applied.—Gen. St. (1906) 
§ 2896 gives the commissioners pow- 
er to require any carrier properly to 
operate its transportation line and to 
provide such rules as may be neceés- 
sary to secure+such operation. Sec- 
tion 2893 gives such commissioners 
power to direct and control all other 
matters pertaining to railroads that 
shall be for the good of the public. 
It was held that the commissioners 
may require railroads to make writ- 
ten application to the commissioners 
for consent to discontinue running 
any regular train carrying passen- 
gers between points wholly within 
the state. State v. Atlantic Coast 
Line R. Co., 60 Fla. 465, 54 S 394. 

7 See statutory provisions. 

8. Collins vy. Public Serv. Commn., 
94 W. Va. 455, 458, 119 SE 288. 

“This section, by necéssary impli- 
cation, gives the Public Service Com- 
mission jurisdiction to discontinue 
regular passenger trains. A railroad 
company, under this section, is not 
authorized to discontinue regular 
passenger trains on its railroad with- 
out first obtaining authority from 
the commission. Can it be said that 
a railroad company is, under this sec- 
tion, required to obtain from the Pub- 
lic Service Commission an authority 
that it did not have? We think not.” 
Collins v. Public Serv. Commn., su- 


pra. 
9. See supra §§ 962, 963. 
10. See Commerce § 94 et seq. 


i1.., Texas, .ectc., BR. Co. yv.:State R. 
Commn.. 127 La. 387, 53 S 660. 

[a] Ilustration——An order of the 
state railroad commission, requiring a 
railroad company to put on addition- 
al trains, need not go to the extent of 
violating the provisions of the fed- 
eral constitution for the protection 
of private property, in order to be 
illegal. Texas, etc, R. Co. v. State 
R. Commn., 127 La. 387, 53 S 660. 

12. See supra § 893. : 

Die Shwe SB S.—Mississippi River 
Commn. v. Mobile, étc., . Co., 244 
U. S. 388, 37 SCt 602, 61 L. ed. 1216. 

Ala.—State R. Commn. v. St. Louis, 
etc., R. Co., 195 Ala. 527, 70 S 645. 

Ark. “State R. Commn. y. Saline 
River .R.. Co., 119 Ark. 239, 177 SW 
896. 

Fla.—State vy. Louisville, 152: 
Co., 63 Fla. 274, 57 S 673. 

Kan.—State y. Missouri, etc., R. Co., 
117 Kan. 62, 230 P 329. 

La,—Yazoo, etc., R. Co. v. State R. 
Commn., 130 La. 1012, 58 S 862. 

Md.—Northern Cent. R. Co. v. Laird, 
124 Md. 141, 91 A 768, AnnCas1916D 
1030. 

Minn.—_Brogger vy. Chicago, etc., R. 


etc., 


hundred 


Co., 137-Minn. 338, 163 NW 662, 164 
NW 368. 

Mo.—Lusk vy. Public Serv. Commn., 
277 Mo. 264, 210 SW 72 [rev on other 
grounds 254 U. S. 535, 41 SCt 192, 65 
L. ed. 389]. 

Nebr.—Marshall v. Bush, 102 Nebr. 
279, 167 NW 59, LRA1918E 385. 

N. J.—Erie R. Co. v. Public Utility 
Comrs., 85 N. J. I. 420, 89 A 1001. 

Oh.—Hocking Valley Ra. Covey. 
State Public Utilities Commn., 92 Oh. 
St. 9,°110 NE 521, LRA1918A 267, 
AnnCasi917B 1154. 

Oki.—St. Louis, etc., Co. v. Pol- 
lard, 29 Okl. 330, 116 Pp BL 


Pa.— Philadelphia, etc.,- R. Co. v. 
Public Serv. Commn., 67 Pa. Super. 
604. 

Tex.—Gulf, etc., R. Co., v. State, 


(Civ. A.) 169 SW 385 [writ of error 
den 107 Tex. 544, 181 SW 685 (aff 246 
U. S. 58, 38 SCt 336, 62 L. ed. 574)]. 
Wash.—State v. State R. Commn., 
62 Wash. 193, 113 P 252. 
Ww Va.—Chesapeake, etc., R. Co. v. 
Commn., 78 W. Va. 667, 
89 SE 844. 


Wis.—Chicago, etc., R. Co. v. State 
aan Commn., 157 Wis. 287, 146 NW 
1129. 

Presumption of reasonableness see 
infra § 1101. 

14. Hocking Valley R. Co. v. State 
Public Utilities Commn., 92 Oh. St. 9, 
110 NE 521, LRA1918A 267, AnnCas 
1917B 1154 [stay of execution den 91 
Oh. St. 365, 110 NE 1061]. 

15. Gulf, etc., R. Co. v. State, (Civ. 
A.) 169 SW 385 [writ of error den 107 
Tex. 544, 181 SW 685 (aff 246 U. S. 
58, 38 SCt 236, 62 L. ed. 574)]. 

[a] Illustrations.—(1) Where a 
railroad stopped only two trains a 
day at a county seat town of fifteen 
inhabitants, which practice 
caused many travelers desiring to 
leave or reach the town to make con- 
nections at other points, and the 
trains stopped did not carry Pullman 
accommodations, the railroad did not 
furnish adequate service, and an or- 
der requiring it to stop through trains 
carrying Pullman cars was not un- 
reasonable. Gulf, ete., R. Co. v. State, 
(Civ. A.) 169 SW 385 [writ of error 
den 107 Tex. 544, 181 SW 685 (aff 246 
U. oe 58, 38 SCt 236, 62 L. ed. 574)]. 
(2) Nor is such order invalid because 
the railroad might be required to stop 
such trains at other stations; the law 
only requiring through trains to be 
stopped at county seats, unless a fail- 
ure to stop at other points would 
amount to a clear abuse of the car- 
rier’s duties to the public. Gulf, etc., 
R. Co. v. State, supra. 


Public Serv. 


16. Vicksburg, etc., R. Co. v. State 
R. Commn., 153 La. 983, 96 S 832. 
[a] TllustrationAn order that 


one train each way be stopped on 


signal’ at a place where there was a 
post office, church, and school, and 
where such trains stopped at times, 


ply sanitary cups on trains where drinking water is 
to stop additional trains at stations 
lacking adequate service;*+ to add trains on a line 


and at which one thousand six hun- 
dred and seventy-eight passengers 
within six months boarded or left the 
trains, was not arbitrary or unreason- 
able. Vicksburg, etc., R. Co. v. State 
R. Commn., 153 La. 983, 96 “ 832. 
17-18. St. Lou is, ete. Co. 
aut ara 29 Okl. 691, 419 P ‘196. 44 LRA 


fa] Tllustration.—‘“Where an or- 
der . . . .requiring an interstate 
train to be stopped on flag at a junc- 
tion point or station, appears to be de- — 
sirable . - and necessary for the 
public . . . and proper and adequate 
facilities are not otherwise afforded 
for such point, its size and import- 
ance being considered, in connection 
with the service required on account 
of it being a junction point, the same 
will not be disturbed on appeal.” St. 
Louis, etc., R. Co. v. Langer, 29 Okl. 
691, 119 P 126, 44 LRANS 478. 

19. Chicago, etc., R. Co. v. State R. 
Commn., 157 Wis. 387, 146 NW 1129. 

[a] Dlustration.—An order which 
requires a railroad company to stop 
its morning trains at a milk station 
to take on milk and cream would not 
be disturbed as unreasonable where 
twenty-three farmers resided in the 
vicinity of the crossing, and from 
eighty to one hundred cans of milk 
and cream would be handled there, 
and when many farmers sending their 
milk to a creamery in the vicinity, or 
hauling it a long distance, would ship 
the same from the crossing with a 
considerable saving on account of a 
shorter haul. Chicago, etc., R. Co. v. 
State R. Commn., 157 Wis. 287, 146 
NW 1129. 7 

20. Delaware, etc., R. Co. v. Public 
ee Comrs., 83 N. J. L. 212, 84 A 
7 


{a] Tlustration.—Under L. (1911) 
e 195, an order requiring railroads 
supplying drinking water on passen- 
ger trains to.supply sanitary or in- 
dividual drinking cups was not BOaees 
sonable. Delaware, etc., R. Co. 
Public Utility Comrs., 83) N. Ji. Iu. “913, 
84 A 702. 

21. “St. Louis, ete.,; Rio. wv. Troy, 
25 Okl. 749, 108 P 753; Missouri, etc., 
R. Co. v. Witcher, 25 Okl. 586, 106 P 


852; State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 
{a] Illustrations.— (1) _Where a 


railroad has not provided adequate 
facilities for local traffic from a place 
within eleven miles of the county seat, 
a city of over thirty thousand in- 
habitants, an order requiring it to 
stop at such point another train each 
way engaged in interstate business, 
where it would not prevent the mak- 
ing of their interstate connections or 
interfere with the same, will not be 
held unreasonable. Missouri, ele, 

Co. v. Witcher, 25 Okl. 586, 106 P gaa, 
(2) Where the evidence reasonably 
tends to show that-a_railroad thas not 
provided adequate and reasonable pas- 
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lacking adequate service ;*? and to run separate pas- 


senger and freight trains.** 
Held unreasonable. 


half hour run;*° 


senger facilities at a certain station, 
and the commission so finds, its order 
requiring the railroad to stop each 
day another train engaged in inter- 
state commerce will be deemed just 
and reasonable when the stopping of 
such train will not reasonably pre- 
vent the making of its interstate con- 
nections, or interfere with them. St. 
Louis, etc., R. Co. v. Troy, 25 Okl. 749, 
108 P7753. 

22. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 

{a] Branch line.—An order requir- 
ing a company to run an additional 
passenger train on a branch line was 
reasonable in view o£ the location and 
population of a town on the branch, 
the traffic derived therefrom, and the 
schedule of trains on the main line. 
State v. State R. Commn., 60 Wash. 
218,110). P 1075. 

23. Missouri Pac. R. Co: v. Kansas, 
216 U. S. 262, 30 SCt 330, 54 L. ed. 472; 
State v. Missouri Pac. R. Co., 76 Kan. 
467, 92 P 606 [aff 216 U. S. 262, 30 SCt 
330, 54 L. ed. 472]. 

24. Illinois Cent. R. Co. v. Missis- 
sippi R. Commn., 138 Fed. 327 [aff 203 
WIS. 335, 2%. SCtl 90, 51) Li. ed. 20935 
State v. Missouri, etc., R.. Co., 117 
Kan. "62,5230 P°329; “St.. Louis, ete.) R. 
Co. v. Pollard, 29 Okl. 330, 116 P 784; 
St. Louis, ete., R. Co. v. Reynolds, 26 
Okl. 804, 110 P 668, 138 AmSR 1003; 
Missouri, ete., R. Co. v. Norfolk, 25 
Okl. 325, 107 P 172, 29 LRANS 159. 

[a] Express train.—An order re- 
quiring a railroad to stop a fast pas- 
senger and mail interstate train at a 
station having little business, where 
the people in, and tributary to, the 
station had already been provided 
with reasonable and adequate trans- 
portation facilities, and where com- 
pliance with the order would serious- 
ly interfere with the business of such 
train, is an unreasonable interference 
with the rights of the railroad. State 
v. Missouri, ete., R. Co., 117 Kan. es 
2307 P7329: ’ 

25. State R. Commn. v. St. Louis, 
tev. «O03, 195% Ala 527 7 0SS: 6455 
Gulf, etc., R. Co. v. State, 23 Okl. 524, 
101 P 258; State v. State R. Commn., 
62 Wash. 193, 113° P 252. 

[a] TFilustration.—An order for an 
additional train each way daily to 
serve four towns of from six hundred 
to eighteen hundred population, where 
already served by two fast and one lo- 
eal train each way daily, where the 
new train would be overtaken and 
passed by a fast train, was unreason- 
able in view of revenue, service of 
other roads, and large installation ex- 
pense necessary. State R. Commn. v. 


SPeaiiouis, sete RS Cos. 1954 Alas 52%; 
70 S 645. , 
26. Erie R. Co. v. Public Utility 


Comrs., 85 N. J. L. 420, 89 A 1001. 
fa] Voluntary practice of carriers, 
under less onereus conditions of fur- 
nishing water to passengers on all 
trains, does not of itself justify an 
order requiring carriers to furnish 
water, under more onerous condi- 
tions, on those trains only whose 
scheduled run within the state is half 
an hour. Erie R. Co. v. Public Util- 


Rules, regulations, or orders 
held unreasonable inelude requirements compelling 
a railroad: To stop additional trains at a station 
already having adequate service;*# 
trains on a line already having a sufficient num- 
ber;2° to furnish drinking water on trains having a 
to attach sleepers to additional 
trains operating between cities already having ade- 
quate sleeper service;** to delay express trains an 
excessive time to accommodate locals;** ‘and to rear- 
range train schedules contrary to convenience of gen- 
eral service so as to afford a small place on a branch 
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line better connections with the main line than its 


population justifies.”° 


to add new 


ity Comrs., 85 N. J. L. 420, 89 A 1001. 


27. Chesapeake, etc., R. Co. v. Pub- 
lic Serv. Commn., 78 W. Va. 667, 89 
SE 844. 

28. Northern Cent. R. Co. v. Laird, 


eres 141, 91 A 768, AnnCas1916D 
1030. 

fa] Illustration.—An order forbid- 
ding a railroad to delay local trains 
to permit the passage of delayed 
through trains is unreasonable, where 
the evidence shows that the local 
trains are never delayed more than 
ten minutes, and, unless they are so 
delayed, the through trains are de- 
layed more than half an hour. North- 
ern Cent. R. Co. v. Laird, 124 Md. 141, 
91 A 768, AnnCas1916D 1030. 

29. Yazoo, ete:, R. Co. v. State R. 
Commn., 130 La. 1012, 58 S. 862. 

30. Ocean Grove Camp Meeting 
Assoc. v. Public Utility Comrs., 82 N. 
J. L. 309, 82 A 306. 

[a] Reason for rule.—‘‘The camp 
meeting association rests its objec- 
tion upon the Vice and Immorality 
act», [4 Comp: St. -(1910)} > p 5712 vet 
seq.], which forbids the running of 
more than one train a day on Sunday, 
but this order does not compel the 
running of any trains on Sundays. It 
simply orders that if trains are run 
on Sunday no discrimination shall be 
made between stations of similar im- 
portance in the matter of stopping 
trains. It is not the stopping of 
trains at any given station that is 
forbidden, but the running of trains, 
and that this order does not direct. 
If the comnany runs but one train on 
Sunday an order that it stop at the 
main station in Asbury Park would 
hardly be questioned, and if more 
trains are run on Sunday than the 
law permits, that ean be dealt with 
in a proper proceeding having that 
object in view. The order complained 
of is, not the trains must be run, but 
that such trains as are run Shall stop 
at the main station in Asbury Park.” 
Ocean Grove Camp Meeting Assoc. v. 
Public Utility Comrs., 82 N. J. L. 309, 
311, 82 A 306. 

Sunday operation of railroads gen- 
erally see Sunday [37 Cyc 548, 549]. 


31. See supra § 965. 

32. Ark.—State R. Commn. v. Sa- 
line” River *R:+Co:,, 119) ‘Ark. 7239,, 17:7 
Sw 896. 

Oh.—Hocking Valley R. Co. v. Pub- 


lic Utilities Commn., 92 Oh. St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. 
St. 365, 110 NE 1061]. 

Ok1.—Atchison, ete., R. Co. v. State, 
71° Ok) 167; 69>) 17.6" Pies 9a ie A Ry 
992. 

Wash.—State v. State Public Serv. 
Commn., 81 Wash. 275, 142 P 684. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 75 W. Va. 100, 
121 SE 924 [aff 242 U. S. 603, 37 SCt 
234, 61 L. ed. 520]. 

“Where adequate and sufficient fa- 
cilities have already been furnished 
and the order requiring additional fa- 
cilities is not necessary for proper 
and convenient accommodation of the 
traffic to be benefited, the question of 
expense becomes an important cri- 


Sunday service. 
are run on Sunday to stop at a specified station does 
not violate a statute forbidding the running of more 
than one train a day on Sunday.?? 

[§ 966] (c) Expense of Service. 
the reasonableness of a rule,*! regulation, or order 
of a board or commission relative to train service, 
the question of expense should be considered,*? and 
the order to furnish service will be held unreason- 
able if the expense involved is out of proportion 
to the public benefit conferred.?3 
der permitting discontinuance of service will be up- 


An order requiring trains which 


In determining 


Conversely, an or- 


terion to be considered in determining 
the reasonableness of the order.” At- 
chison, ete., R. Co. v. State, supra. 
33. Ala.—State R. Commn. v. St. 
ois ete: R. Co., 195 Ala. 527, 7205S 


Ark.—State R. Commn. v. Saline 
eeyce RR (Co 11S Ark 2 soa Tiieasivvs 

La.—yYazoo, ete., R. Co. v. State R. 
Commn., 130 La. 1012, 58 S 862; Tex- 
as, etc., R. Co. v. State R. Commn., 127 
La. 387, 53 S 660. 

Nebr.—Marshall v. Bush, 102 Nebr. 
279, 167 NW 59, LRA1918E 385. 

Okl.— Atchison, etc., R. Co. v. State, 
TL OL AGT, LiGy Pa dOS sda Aden Soe 

Wash.—State v. State R. Commn., 
62 Wash. 193, 113 P 252. 

W. Va.—Chesapeake, etc., R. Co. 
v. Public Serv. Commn., 78 W. Va. 667, 
89 SE 844. See Chesapeake, etc., R. 
Co. v. Public Serv. Commn., 75 W. Va. 
100, 121 SE 924 [aff 242 U.S. 6038, 37 
SCt 234, 61 L. ed. 520] (where the 
court said: ‘“‘Quaere: Whether, ina 
proceeding to obtain from the Com- 
mission an exercise of the power con- 
ferred by § 4 Ch 9, Acts 1913 [Code 
19138, c. 150, §§ 1-21 (secs. 636—656)], 
the question of revenue to a railroad 
company from a branch line, in so far 
as deemed controlling on the fairness 
and reasonableness of a requirement 
for passenger service thereon, is to be 
determined by consideration of both 
freight and passenger traffic originat- 
ing on the branch line in connection 
with the railroad system as a whole; 
and, if, when so considered, the total 
returns from such traffic permit of a 
reasonable margin of profit to the 
company, it can properly complain. 
that the requirement entails a loss 
on the passenger service alone’’). 

[a] Daily passenger and freight 
train.—An order requiring a road to 
operate one combination passenger 
and freight train each way daily ata 
net loss of forty dollars was void as 
unreasonable. State R. Commn. v. 
Saline River R. Cot, 119 Ark. 239, 177 
SW 8965. : 

{[b] Night trains.—An order, re- 
quiring a railroad to put on two more 
daily trains, in addition to the two al- 
ready provided, to connect a branch 
station wit'h a main iine junction sta- 
tion, in order to connect with night 
trains on the main line, was unreason- 
able and illegal, where only three 
thousand six hundred passengers 
used the night trains at the junction 
station in a year, resulting in a reve- 
nue to the company of nine hundred 
dollars, when the expense of operat- 
ing the two additional trains for. the 
year would be eleven thousand three 
hundred and forty nine dollars. Tex- 
as, etc., R. Co. v. State R. Commn., 127 
La. 387, 53 S 660. 

{c] Separate passenger train.—If 
an order to run a separate passenger 
train would make a branch line un- 
remunerative, and the railroad’s busi- 
ness in the state does not pay expens- 
es, and its interstate system is in re- 
ceivership, such order may be _ in- 
valid. Marshall v. Bush, 102 Nebr. 
279, 167 NW 59, LRA1918E 385. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


vier 


: 


7 


§§ 966-969] 


held if the public benefit is too small to justify the 
loss to the railroad resulting from continuanee.** 
But the question of expense is not necessarily con- 
clusive,*® and an order for adequate train service 
may be reasonable even though it entails some pe- 
cuniary loss in relation to the service ordered.*® 

Cost of operation should not be figured merely on 
the basis of immediate cash outlay.*7 

In determining expenses relative to branch line, 
apportionment of expenses between the branch and 
main lines is proper,*® and claims for damages may 


be included in the apportionment.*° 


[$ 967] (3) Loss of Power. Enactment of a stat- 
ute requiring certain passenger trains to stop at all 
villages of a specified population does not deprive a 
board or commission of its power to regulate stop- 


{d], Pullman service.—‘‘Where rea- 
sonable and adequate Pullman service 
has been furnished by a railroad com- 
pany to accommodate all intrastate 
trafic between two points within this 
state, an order which requires addi- 
tional Pullman service between said 
points is unreasonable, when such ad- 
ditional service can only be furnished 
at a loss to the railroad company.” 
Atchison, ete., R. Co. v. State, 71 Okl. 
Gta Ome o9s, Ld AUR 9927 

{e] Extra sleepers.—Chesapeake, 
etc., R. Co. v. Public Serv. Commn., 78 
W. Va. 667, 89 SE 844. 

34. Collins v. Public Serv. Commn., 
94 W. Va. 455, 119 SE 288. 

{a] Heavy loss and bus competi- 
tion.— The court will not enjoin a 
commission from discontinuing cer- 
tain passenger trains, operated on 
branch lines, where the continuance 
of the trains will be of great pecuni- 
ary loss to the operating company, 
and there are ample facilities for the 
passenger traffic by means of motor 
bus. lines and taxicabs. Collins v. 
Public Serv. Commn., 94 W. Va. 455, 
119 SE 288. 

35. U. S.—Chicago, ete. R. Co. v. 
Oglesby, 198 Fed. 153. A 

Ark.—State R. Commn. v. Saline 
ayer Ri COV Ark. 23.9) 2S 

Ok1.—Atchison, ete., R. Co. v. State, 
PieOll. 1645 WG. PA 393. Mi AIR. 992: 

Wash.—State v. State Public Serv. 
Commn., 81 Wash. 275, 142 P 684. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 78 W. Va. 667, 
670, 89 SE 844; Chesapeake, etc., R. 
Co. v. Public Serv. Commn., 75 W. Va. 
100, 121 SE 924 [aff 242 U. S. 603, 37 
SCt 234, 61 L. ed. 520]. 

“Tf the additional facilities are 
within the scope of the carrier’s un- 
dertaking, the matter of loss to it in 
supplying them is not alone deter- 
minative of the question of reason- 
ableness.’”’ Chesapeake, etc., R. Co. 
v. Public Serv. Commn., supra. 

[a] It is not controlling on the 
question of reasonableness of an or- 
der for railroad service to a town that 
it may cause some additional expense 
to the railroad and will delay the train 
a few minutes. State v. State Public 
Serv. Commn., 81 Wash. 275, 142 P 
684. 

[b] Estimated operating expenses. 
—‘‘Mere excess of estimated operating 
expenses above prospective returns 
from the required service on a branch 
line is inadequate upon the question 
of reasonableness. Other factors are 
requisite for that purpose.” Ches- 


apeake, etc., R. Co. v. Public Serv. 
Commn., 75 W. Va. 100, 121 SE 924 
[aff 242 U. S. 603, 37 SCt 234, 61 L. ed. 
520). 

36.. U. S.—Atlantic Coast Line R. 


Co. v. North Carolina Corp. Commn., 
Z20CMUM Salma et 585) Sii 1a red ya933), 
11 AnnCas 398. 

Fia.—State v. Louisville, ete, R. 
Go., .68 Fla. 274, 57 S 673; State v. 
pea eNils etc., R. Co., 62 Fla. 315, 57 
S$ 175. 

Oh.—Hocking Valley R. Co. v. Pub- 
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ping of passenger trains at other places.*° 

[§ 968] (4) Duty of Board or 
Within the requirements of applicable constitutional 
and statutory provisions,*! boards or commissions 
may not only have power to regulate train serv- 
ice,*? but may be under a positive duty to do so.** 
A statute making it mandatory for a commission to 
require the running of at least one daily passenger 
train over all lines of passenger roads** has been 
declared inapplicable to a road having mere track- 
age rights over lines owned by a different road.*® 


Commission. 


[§ 969] d. Duty of Railroad+®*—(1) In General. 


lic Utilities Commn., 92 Oh, St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. St. 
365, 110 NE 1061]. 

Pa.—Philadelpha, ete. R. Co. v. 
Rupe Serv. Commn., 67 Pa. Super. 

Wash.—State v. State Public Serv. 
Commn., 81 Wash. 275, 142 P 684. 

“As the primal duty of a carrier is 
to furnish adequate facilities to the 
public, that duty may well be com- 
pelled, although by doing so as an in- 
cident some pecuniary loss from ren- 
dering such service may result.” At- 
lantie Coast Line R. Co. v. North 
Carolina Corp. Commn., 206 U. S. 1, 
26, 27 SCt 585, 51 L. ed. 933, 11 AnnCas 
398 [quot State v. State Public Serv. 
Commn., 81 Wash. 275, 277, 142 P 
684]. 

[a] Separate passenger and 
freight trains.—‘“Railroad companies 
may be required by lawful govern- 
mental regulations to transport pas- 
sengers and freight in separate trains 
where it is necessary for the safety 
of passengers, without reference to 
the fact that the particular service 
may not be profitable, where the par- 
ticular requirement is not of itself 
so unreasonable as to be an arbitrary 
burden put upon the carrier.” State 
v. Louisville, ete., R. Co., 63 Fla. 274, 
275, 57 S 673. To same effect State v. 
Louisville, ete., R. Co., 62 Fla. 315, 57 
S 175. 

37. Mississippi River’ Commn. v. 
Mobile, ete., R. Co., 244 U. S. 388, 37 
SCt 602, 61 L. ed. 1216. 

[a] “Out of pocket” cost.—‘‘The 
testimony of the one member of the 
commission who appeared as a wit- 
ness shows that the reasonableness of 
the order was made to turn on what 
the commission estimated was the ‘out 
of pocket’ cost, the immediate cash 
outlay in wages and fuel of operat- 
ing the six trains. But this cannot 
be accepted as a proper basis for de- 
termining such cost.’ Mississippi R. 
Commn. v. Mobile, etc., R. Co., 244 U. 
S. 388, 395, 37 SCt 602, 61 L. ed. 1216. 

38. Yazoo, etc., R. Co. v. State R. 
Commn., 130 La. 1012, 58 S 862. 

[a] Basis of apportionment.—In 
determining whether operation of a 
branch line eight and one quarter 
miles involved a net loss, an appor- 
tionment of receipts from traffic be- 
tween points on that line and the 
main line, by allowing the branch line 
a minimum of twenty-five per cent 
and a maximum of fifty per cent of 
the receipts from all business car- 
ried seventy-five miles or less on the 
main line, twenty per cent on the 
business carried seventy-five to one 
hundred and fifty miles, fifty per cent 
on business carried one hundred and 
fifty to three hundred miles, and ten 
per cent beyond three hundred miles, 
will be presumed to be as nearly fail 
as it could be made in the absence of 
means of determining the fairness of 
the apportionment. Yazoo, etc., R. 
Co. v. State R. Commn., 130 La. 1012, 
58 S 862. 


A railroad company authorized to condemn land and 
act as a common carrier must provide such train 
service and accommodations as will meet the neces- 
sities of the general public,*7 and not serve merely 


39. Yazoo, etc., R. Co. v. State R. 
Commn., supra. 

[a] MIllustration.—In determining 
whether a branch railroad is being 
operated at a net loss, the outlay by 
the company for claims and damages 
arising from operation of the entire 
system were a proper charge against 
the branch line in proportion to the 
entire amount that the mileage of the | 
branch bears to the mileage of the en- 
tire system. Yazoo, etc., R. Co. v. 
See R. Commn., 130 La. 1012, 58 S 


Ri. Co..-ve State 
287, 146 NW 


[a] Rule applied.—St. (1911) § 
1801, requiring certain passenger 
trains to stop at all villages of two 
hundred inhabitants, does not inter- 
fere with the power of the railroad 
commission to establish at a cross- 
ing a milk station and to stop pas- 
senger trains there to take on milk 
and cream. Chicago, etc., R. Co. v. 
State R. Commn., 157 Wis. 287, 146 
NW 1129. 

41. See constitutional and statu- 
tory provisions. 

42. See supra § 962. 


Chicago, ete., 
R. Comman., -157 Wis. 
129. 


43. State v. Atlantic Coast Line 
R. Co.,. 61 Fila. -799, 54 S' 900; State 
vi Drinity; ete, {ResCo;,) 5.6) DexiCive 


A. 424, 120 SW 1123. 

[a] Even if information necessary 
to determine question whether train 
should be discontinued is inaccessible 
to the commissioners except through 
the railroad company, it does not re- 
lieve them of the duty to regulate 
trains, or deprive them of any au- 
thority they have to acquire the nec- 
essary information. State v. Atlan- 
een Line RCo. 26L Flas 7199; 64 


44. See statutory provisions. 

45. State v. Trinity, etc., R. Co., 
56 Tex. Civ. A: 424, 120 SW 1123: 

[a] Tllustration.—Rev. St. (1895) 
art 4580 subd 2, as amended by Acts 
(1903) p 183 ¢ 117, making it the duty 
of the railroad commissioners to see 
that, on every railroad and branch 
thereof carrying passengers for hire 
in the state, at least one passenger 
train a day shall be run, and declar- 
ing that the commissioners shall have 
no power to relax such provision, was 
intended to apply to railways owning 
and operating their own roads, and 
not to a road having a mere trackage 
contract over another road, especially 
where it appeared that the service 
performed by the road owning the 
line was ample for the accommoda- 
tion of the public. State v. Trinity, 
etc.,, Re Co.;, 56) Dex: Civ,A. 424. 1:20 
SW 1123. 

46. Mandamus to compel running 
oan Stopping of trains see Mandamus 

488. ‘ 

47. U.S.—Delaware, etc., R. Co. 
v. Van Santwood, 216 Fed. 252, 255 
[quot Cyc]. 

Ark.—Arkansas Midland R. Co. vy. 
Canman, 52 Ark. 517, 13 SW 280. 

Fla.—State v. Louisville, ete. R. 


1018 [51 0.3.] 


private interests.*§ 


locomotives.*® 


Co.) 63 Fla. 274). 57% S 6735 
Atlantic Coast Line R. Co., 
650, 44 S 213, 13 LRANS~- 320: 

Ill.— Ohio, etc., R. Co. v. Peo., 120 
Ill. 200, 11 NE 347. 

Ky.—Louisville, etc., R. Co. v. Com., 
160 Ky. 769, 170 SW 162. 

Mo.—Lusk v. Public Serv. Commn., 
277 Mo. 264, 210 SW 72 [rev on oth- 
er grounds 254 U. S. 535, 41 SCt 192, 
65 L. ed. 389]. 

Nebr.—Marshall v. Bush, 102 Nebr. 
cae 167 NW 59, LRA1918E 385. 

Y.—Peo. v. Brookiyn. Heights 
R. pete 69 App. Div. 549, .75 NYS 202 
[aff 172 N. ¥. 90, 64 NE 788]. 

Oh.—State v. Hazelton, etes RuCox 
40 Oh. St. 504. 

Okl1.—-St. Louis ete., R. Co. v. Rey- 
nolds, 26 Okl. 804, 110 P 668, 138 Am 
SR. 1008. 


State v. 
53 Ela. 


Pa.—Philadelphia, ete. R. Co. v. 
Public Serv. Commn., 67 Pa. Super. 
604. ) 

Tenn.—Nashville, etce., 


Rai Cottwv.s 
Hannah, 27 SW (2d) 1089. 

Tex.—Gulf, etc., R. Co. v. State, 56 
Tex. Civ. A. 353, 120 SW 1028. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 75 W. Va. 100, 
121 SE 924, LRA1917F 1190 [aff 242 
U.S. 608, 37 SCt 234, 61 L. ed. 520]. 

Eng.—Dublin, etc., R. Co. v. Mid- 
land Great Western R. Co., 8 R. & 
Can. Tr. Cas. 39; Maidstone v. South- 
eastern R. Co., 7 R. & Can. Tr. Cas. 


“The franchises and _ privileges 
which the State permits railroad com- 
panies to use in rendering the public 
service carry with them the absolute, 
primary, and imperative duty to ren- 
der an adequate service reasonably 
suited to the needs of the public to be 
served.” State v. Louisville, etc., R. 
Co., 63: Fla. 274, 275, 57 S 673. 

[a] “At common law, and in this 
state, under constitutional and stat- 
utory provisions, railroad companies, 
because their corporate existence 
emanates from the public, owe to it 
in return therefor certain duties per- 
formance of which they cannot 
evade, among them being the estab- 
lishment and maintenance of reason- 
able facilities for transportation of 
both persons and freight. Such 
duties have always existed. They 
were not created by any Statute. 
They are common-law requirements.” 
Chesapeake, etc., R. Co. v. Public 
Serv. Commn., 75 W. Va. 100, 108, 121 
SE 924, LRA1917F 1190 [aff 242 U.S. 
603, 37 SCt 234, 61 L. ed. 520]. 

[b] “fhe law raises an implied 
duty of railroad common carriers to 
provide adequate facilities for the 
safe and comfortable transportation 
of passengers, that is not subordinate 
to the duty of transporting freight.” 
State v. Louisville, ete, R. Co., 63 
Bla. 274, 275, 57 S 673. 

[c] No service or inadequate serv- 
ice.—The requirement of adequate 
service and facilities on a branch 
line does not presuppose the previous 
existence of either service or facil- 
ities, and applies alike to cases where 
the carrier has failed to provide any 
service ‘and where it has provided in- 
sufficient service or facilities. Ches- 
apeake, etc., R. Co. v. Public Serv. 
Commn., 75 W. Va. 100, 121 SE 924, 
LRA1917F 1190 [aff 242 U. S. 603, 
37 SCt 234, 61 L. ed. 520]. 


48. Delaware, etc., R. Co. v. Van 


Fulfillment of its duty, of 
course, requires the furnishing of suitable cars and 
Apart from contract,°® a railroad 
is under no duty to supply train service for individ- 
ual interests,*! although it’ may do so within limita- 
tions not adversely affecting its public duties.°? 
the duty to run trains between designated points ex- 
ists, the road will not be excused from performance 
of its duty by the fact that there are other and in- 
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points.°* 


If 


sound’? 


Santwood, 216 Fed. 252, 255 [quot 
Cyc]; State v. Hazelton, etc., R. Co., 
40 Oh. St. 504. 

{a] Illustration.—Where a rail- 
road which was chartered with power 
to condemn land and act as a com- 
mon carrier. constructed a narrow 
gauge road with heavy grades and 
sharp curves to coal mines owned 
by stockholders of the railroad com- 
pany and suitable only for the trans- 
portation of coal, no’ passenger cars 
being run or depots constructed on 
anything done to secure or accommo- 
date public traffic, such conduct was 
an abuse of its charter powers for 
which the charter of the company 
might be forfeited. State v. Hazel- 
ton, etc., R. Co., 40 Oh. St. 504. 

49. State v. Hartford, etc., R. Co., 
29 Conn. 538; State v. Atlantic Coast 
Line R. Co., 53 Fla. 650, 44 S 213, 13 
LRANS 320, 12 AnnCas 3859; Loraine 
v. Pittsburg, etc., R. Co., 205 Pa. 132, 
54 A 580, 61 LRA 502; Gulf, etc., R. 
Co. v. State, 56 Tex. Civ. A. 353, 120 
SW 1028. 

fa] It is paramount duty to equip- 
and maintain a sufficient number of 
suitable engines and cars to meet the 
demands of traffic along its own line 
of railway, or at least to use ordinary 


care to do so. Gulf, ete., R. Cos v. 
ee 56 Tex, Civ. A.) 353, 120 SW 
it a 


Number see infra § 970. 

50. Atchison, etc., R. Co. v. Tiedt, 
196 Fed. 348, 116 CCA 168, 40 LRANS 
848 [certiorari den 225 U. S. 702 mem, 
32 SCt 836 mem, 56 L. ed. 1264 mem]. 

[a] Contract not shown.—Atchi- 
son, ‘ete., R. Co. v. Tiedt, 196 Fed. 
348, 350, FTG CCA 168, 40 LRANS 848 
[certiorari den 225 U. S. 702 mem, 32 
SCt 836 mem, 56 L. ed. 1264 mem] 
(carrier’s custom to furnish special 
service under contract was insuffi- 
cient to establish a custom to dis- 
pense with the contract). 

51. Atchison, etc., R. Co. v. Tiedt, 
supra. 

“Tt is usually said that a common 
earrier’s duty is to serve the public. 
In a general sense this is true, for 
latently the right to be served is in 
the public; but the carrier’s duty 
arises only when some individual de- 
mands a service that is common, that 
is due to him as a2 member of the pub- 
lic. And if the individual separates 
himself from the public, and demands 
a use of the carrier’s property or fa- 
cilities, not in the common right, but 
for his own separate profit or ad- 
vantage, the carrier may either re- 
fuse or, within certain limits, obli- 
gate itself to give the special priv- 


ilege.” Atchison, etc., R. Co. v. Tiedt, 
supra. 
{a] Excursion trains to amuse- 


ment park.—Since the interests of the 
proprietor of an amusement park are 
individual and not as a member of the 
general public, a railroad is under 
no duty, apart from contract, to con- 
tinue running its trains to such park. 
Atchison,’ ete. "R. Co: “v.' Tiedt, 196 
Fed. 348, 350, 116 CCA 168, 40 LRA 
NS 848 [certiorari den 225 U. S. 702 
mem, 32 SCt 836 mem, 56 L. ed. 1264 
mem]. 
52. 
supra. 
“In the public interest the carrier 
cannot be permitted to incapacitate 
itself for the full performance of its 


Atchison, ete., R. Co. v. Tiedt, 


adequate transport facilities between the same — 


oh 


Extent of its duty to Pariah train service varies 
as the exigencies of the traffic and its remunerative 
character demand and justify,°* and rests in the — 
discretion of the railroad.°® 
may, if it so chooses, and no statutory or constitu- — 
tional inhibitions exist,°* exercise only those provi- 
sions of its charter permitting carriage of passen- 


A railroad 


public obligations.” etc.,. 
R. Co. v. Tiedt, supra. 

53. Southern ~R. Co. v. Hatchett,': 
1a Ne 463, 192. SW 694, LRA1917D 
1 

[a] Rule applied.—if residents of 
a town have.the right to require a 
railroad to operate its trains between. 
that town and another, it is'no de- 
fense to their action to compel such 
operation that they could reach the 
other town by a roundabout route.. 
Southern R. Co. v.. Hatchett, 174 Ky. 
463, 192 SW 694, LRA1917D 1105. 

54. Uz. S.—Delaware, GtG., dekvs Co. 
v. Van Santwood, 216 Fed. 252, 255. 
[quot Cyc]. 

Ark.—Arkansas Midland R. Co. v. 
Canman, 52 Ark. 517, 13 SW 280. 

11l.—Ohio, etc.,, R.: Co. v. Peo, 120 
Ill. 200, 11 NE 347. 

Mo,— Lusk v. Publie Serv Commn., 
277 Mo. 264, 210 SW 72 [rev on other 
grounds 254 U.S. 535, 41 SCt 192, 65 
L. ed. 389]. 

Okl.—Kansas City Southern R. Co: 
v. State, 72 Okl. 38, 178 P 662; Atchi- 
son, etc., R. Co. v. State, 71 Okl. 167; 
176 P 393, 11 ALR 992; St. Louis, etc., 
R. Co. v. Reynolds, 26 Okl. 804, 110 P 
668, 188 AmSR 1008. 


Atchison, 


Tenn.—Nashville, ete, R. Co. v. 
Hannah, 27 SW (2d) 1089. 
Wash.—State v. Northern Pac. R. 
Coy 53 Wash.73'70,0102) P24: 
Eng.—Sussex County v. London, 
ete., Ri Cow 3) Rie & Cans Vln teases 
[a] “The term ‘adequate facilities’ 


is not capable of exact definition, be- 
ing a relative term, and calls for such 
facilities as may be fairly demanded, 
regard being had to the size of such 
station or place, the extent of the 
demand of transportation, its relative 
location to other places, the cost of 
furnishing additional accommoda- 
tions asked for, and all other facts 
which would have a bearing upon the 
question of convenience and cost.” 
St. Louis, etc., R. Co. v. Reynolds, 26 
Okl. 804, 110 P 668, 189 AmSR 1003. 
To same effect. Kansas City South- 
ern, R. Co... State, Ta. Okla 38). lore 
662; Atchison, etc., R. Co. v. State, 71 
OK1.°167,, 176..P 393), 395,11 ALR 9922 
St. Louis, EtCaa. CON Wa bOlanas 29 
OIF 33.0; 116 P 784; Missouri, ete., R. 
Col-w. Norfolk, 25 Okl. 325, 107 P 172, 
29 LRANS 159; Missouri, etc., R. Co. 
v. Witcher, 25 Okl. 586, 106 P 852. 

55. U. S.—Delaware, etc, R. Co. 
v. Van Santwood, 216 Fed. 252, 255 
[quot Cyc]. 

Fla.—State v. Atlantic Coast Line 
R. Co., 53 Fla. 650, 44 S 218, 183 LRA 
NS 320. 

Ill.— Peo. v. St. Louis, ete., R. Co. 
176 Ill. 512, 45 NE 824, 52 NE 292, 35 
LRA 656. 

Mont.—Doherty v. Northern Pace. R. 
Co., 43 Mont. 294, 115 P 401, 36 LRA 
NS 1139. 

Tenn,.—Nashville, etce., 


Rie Co; 
Hannah, 27 SW (2d) 1089. 


Vv. 


56. Delaware, etc., R. Co. v. Van 
Santwood, 216 Fed. 252, 255 [quot 
Syels Ohio, ete., (R.sCo. “vi Peo; 126 


Tl}. 4200,°11 NE 347; Peo. v. Brooklyn 
Heights RCo, 69. App. Div. 549, 75 
NYS 202 [aff 172 N. Y. 90, 64 NE 788}; 
Caterham R. Co. v. London, etc. mis 
Co Te Cw BEIIN SS Sara no: 87 ECL 410, 
140 Reprint 168. 

57. See statutory or constitutional 
provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


5 Sule oe all eee 
 §§ 969-970] 


gers.°§ 


Governmental regulations as to train service®® 
Under a statute empowering a 
board or commission to authorize a railroad, under 
specified conditions, entirely to discontinue ‘partic 
ular intra-state passenger service,®! there is no im- 
plied necessity for a railroad to secure permission 
of the board or commission before merely changing 


must be obeyed.*° 


its train schedule.®? 


[§ 970] (2) Number of Trains, 


gines,°* 


58. Metropolitan West Side Elec- 
tric R. Co. v. Chicago, 261 111.624, 104 
NE 165. 

[a] Elevated road is not a street 
railroad but a corporation operating a 
railroad in a street and organized un- 
der the Railroad Act, and under such 
act it “may exercise oniy a part of 
its chartered powers.” An agree- 
ment that it shall use its right of way 
only for passenger travel is valid. 
Metropolitan West Side BHlectric R. 


Co, v. Chicago, 261 Ill, 624, 104 NE 
59. See supra §§ 959-963. 
60. U. S.—Lake Shore, etc., R. Co. 


v. Ohio; 173 U. S. 285, 19 SCt 465, 43 
hed. 702 [aff 8 Oh. Cir. Ct. 220, 4 


Oh. Cir. Dec. 406]. 

Ark.—St. Louis, ete, R. Co v. 
Crandell, 75 Ark. 89, 86 SW 855, 112 
AmSR 42 


Fla.—State v- Louisville, Ri 
Co., 68 Fla. 274, 57 S 673. 

Ill.— Peo. v. Louisville, etc., R. Co., 
120 Ill. 48, 10 NE 657. 

Mich.—West Bloomfield Tp. v. De- 
troit United R. Co., 146 Mich, 198, 109 
NW 258. 117 AmSR 628. 

Mo.—State v. Missouri Pac. R. Co., 
219 Mo. 156, 117 SW 1173. 

Okl.—Harvey .- v. State Corp. 
Commn., 102 Okl. 266, 229 P 428. 

.S. C.—Railroad Comrs. v. Atlantic 
reir Line R. Co., 74 S. C. 80, 54 SE 


Utah.—State v. Ogden Rapid Tran- 
sit Co., 38 Utah 242, 112 P 120. 

W. Va.—Chesapeake, etc., R. Co. v. 
Public Serv. Commn., 75 W. Va: 100, 
121 SE 924 [aff 242 U. S. 6038, 37 SCt 
234, 71 L. ed. 520]. ; 

“The franchises and privileges 

SP CALEY with them.) 
‘auty to observe all lawful govern- 
mental regulations of the public serv- 
ice undertaken.” State v. Louisville, 


etc., 


etc., Re Co., 63: Fla. 274,'275, 57S 
673. 
[a] In England, under the Cheap 


Trains Act (1) railways are under a 
duty to supply adequate and reason- 
able train service for working men 
and women at reduced rates. In re 
London Reform Union, ete. R. Co., 
10 R. & Can. Tr. Cas. 280 (service held 
inadequate). (2) The duty to furnish 
such service arises only where such 
a class of people in fact exists in the 

community to be served (In re Lon- 
don Reform Union, etc., R. Co., 10 R. 
& Can: Tr. Cas. 293 [service not re- 
quired to induce workmen to leave a 
congested for an uncongested dis- 
trict]); (3) in numbers sufficient to 
require the service (London County v. 
Great Eastern R. Co., 14 R. & Can. Tr. 
Cas. 224, 233 [“First we must be sat- 
isfied that there is a reasonable ex- 
isting demand for workmen’s trains 
in the localities, and next, if this 
point it established, we must settle 
what are the reasonable fares to be 
charged. In fixing these we have to 
consider not only what the workmen 
can afford to pay, but also the cir- 
cumstances of the railway company, 
such as the cost of running, and that 
of the construction and maintenance 
of the line and stations, and I do not 
think that it would be reasonable-to 
compel them to run at a Moura n ent 
‘loss’]; In re Fawcett Assoc., etc., R. 
Co., 10 R. & Can. Tr. Cas: 299, 301 


Subject to proper regulation,*+ the number 
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of ears and engines®*® or trains®® to be, used rests 


primarily in the discretion of the operating railroad. 
Whether the number of cars, engines, and trains is 
sufficient or insufficient will depend upon the rela- 
tive public necessity and expense of operation.®* 
Particular statutory provisions. 
requiring operation of one train a day each way over 
all lines exceeding five miles in length,°* the distance 


Under a statute 


between scheduled stopping places is the rule of 


Cars, and En- 


[The powers of the Act shall be ex- 
ercised only where there is a suffi- 
ciently large demand for accommo- 
dation to bear some relation to the 
difficulty of giving the accommoda- 
tion’]). (4) Apparently postal work- 
ers are included as workingmen un- 
der the act. In re Fawcett Assoc., 
ete:7 RR. Coy supra. 

[b] In Canada a special act of the 
former province of Canada incorpo- 
rating the Grand Trunk Railroad, and 
requiring at ‘least one train with 
third-class cheap fare carriages to be 
run daily, was not. repealed by the 
Canadian Railway Act, and such rail- 
road is obligated to obey the cheap 
trains provision of the original spe- 
cial act. Grand Trunk R. Co. v. Rob- 
ertson, [1909] A. C. 325. 

61. See statutory provisions. 

62. Nashville R. Co. v. Hannah, 
(Tenn.) 27 SW (2d) 1089, 1091. 

“This construction is consistent 
with the express language of the 
statute empowering the commission, 
‘to authorize common carriers by rail- 
road in Tennessee to entirely discon- 
tinue particular intra-state passenger 
service’ under conditions set forth. 
To ‘entirely discontinue’ is a thing es- 
Sentially different from mere rear- 
rangement of trains and schedules. 
The word ‘particular’ fairly refers 
to that definite and specific part or 
section of any railroad system over 
which entire discontinuance of pas- 
Senger service is contemplated.” 
Nashville, etc., R. Co. v. Hannah, su- 
pra. 

63. As affecting safety of opera- 
tion see infra § 1061. 

Separate passenger 
trains see infra § 975. 

64. See supra § 959 et seq. 

65. State v. Atlantic Coast Line R. 
Co., 53 Fla. 650, 44 S 213, 13 LRANS 
320, 12 AnnCas 359. 

[a] No fixed standard.—There can 
be no fixed standard for the number 
of engines and cars required to move 
the traffic, as the requirements of the 
service may greatly fluctuate, and a 
large discretion must be left to the 
management of the road and the su- 
pervision of the state tribunal 
charged with that duty. State v. At- 
lantic Coast Line R. Co., 53 Fla. 650, 
ae 213, 13 LRANS 320, 12 AnnCas 

66. Nash'ville, ete., R. Co. v. Han- 
nah, (Tenn.) 27 SW (2d) 1089. 

67. Delaware, etce., R. Co. v. Van 
Santvoord, 232 Fed. 978; Delaware, 
ete., R. Co. v. Van Santwood, 216 
Fed. 252; Peo. v. Illinois Cent. R. Co., 
241 Ill. 471, 89 NE 744 [aff 143 Ill. A! 
337]; State v. Northern Pac. R. €o.,; 
53 Wash. 370, 102 P 24. 

[a] Convenience of intervening 
towns.—W here two discontinued 
trains a day each way were ordered 
restored by the public service com- 
mission, and the terminal cities were 
amply served without them, wheth- 
er the trains should be restored de- 
pended on the convenience and neces- 
sities of the service as to intervening 
towns. Delaware, etc., R. Co. v. Van 
Santwood, 216 Fed. 252. 

[b] Number sufficient. — (1) 
Where a railroad vuperated parallel 
lines between two points, the lines 
being at no place farther apart than 


and freight 


measurement to be applied.®® 
quiring that railroad companies shall run at least 


Under a statute re- 


three quarters of a mile, and it oper- 
ated its passenger and freight trains 
in one direction on each line, and no 
public demand was shown for the 
transportation of passengers in both 
directions on either line, it was not 
obligated to operate passenger trains 
in both directions on one of the lines. 
Peo. v. Illinois Cent. R. Co., 241 Ill. 
471, 89 NE 744 [aff 143 Ill. A. 337]. 
(2) Where a railroad operated a line 
between two cities, and_ sufficient 
steam trains were run to accommo- 
date the necessities of the people of | 
those cities and an intervening city, 
and two steam trains a day each way 
were run which reasonably served the 
convenience and supplied the reason- 
able necessities of four small inter- 
vening points, the residents of which 
also had the convenience of a through 
interurban trolley line, complainant 
would be considered as having per- 
formed its whole duty to the public, 
and could not be compelled by the 
public service commission to operate 
two additional trains over the road 


‘each way per day ata het loss of over 


three thousand dollars per annum. 
Delaware, ete., R. Co. v. Van Sant- 
wood, 216 Fed. 252. (3) Complainant 
was entitled to withdraw from its pas- 
senger service two of four trains a 
day each way, which ran through 
sparsely settled territory, where 
travel was light and loss heavy, since 
the inconvenience caused a few per- 
sons in the towns served by with- 
drawal of two of the trains did not 
establish a public necessity for con- 
tinuance ofs the four trains. Delaware, 
o. v. Van Santvoord, 232 
. (4) Under Act Congr. July 
2; 1864 c 217 (13 St. p 365), incorpo- 
rating the Northern Pacific Railroad 
Company, and empowering it to con- 
struct and maintain a continuous rail- 
road, etc., between a point on Lake 
Superior and some point on Puget 
Sound, the Northern Pacific Railway 
Company, as successor of the orig- 
inal grantee, operated a ‘‘continuous 
railroad’ within the meaning of the 
charter, where it operated at least 
one train each way daily from ter- 
minus to terminus directly through 
without change of cars or deviation 
from the main line, which train, with 
the accommodation afforded by oth- 
ers, furnished adequate service over 
the line, and it was not required to 
run all its through trains to the ter- 
minus of the road. State v. Northern 
Pac. R..Co., 538 Wash. 370, 102 P 24. 

68. See statutory provisions. 

69. Southern R. Co. v. Hatchett, 
xen 463, 192 SW 694, LRA1917D 

ia] Tllustration,—Where a rail- 
road maintained a junction one mile 
from a regular stop and over four 
miles from the terminus of its so- 
called branch to the junction, but all 
trains were operated between the two 
stops and none stopped at the junc- 
tion, its line was five miles long and 
within St. § 772a subs 1, requiring 
at least one passenger train each 
way every day of the year, since the 
distance between scheduled stops 
controlled rather than the distance 
from one station to another between 
which tickets were not sold. South- 
ern R. Co. v. Hatchett, 174 Ky. 463, 
192 SW 694, LRA1917D 1105. 
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one train daily in each direction over lines more 
than five miles long,’° it has been held that a through 
train not stopping at way stations is insufficient."? 
Under a state statute prohibiting a railroad from 
abandoning any portion of its service to the publie 
unless and until it shall first have obtained from a 
state board or commission a permit allowing such 
abandonment,’? a railroad should apply to the state 
board or commission for such permit before discon- 
tinuing interstate trains rendering intra-state sery- 


ice.“ 
Sunday trains. 


= 


statutory’* or charter‘® provisions to run trains on 
Under a statute requiring every railroad 
to run at least one passenger train each way over 
“every day,’’"* the phrase 
cludes Sundays as well as week days.‘ 
statute requiring railroads to operate regular pas- 
senger trains on Sunday,‘® it has been held that a 
road is not under a duty to do so where, without 


Sunday.?® 


all lines 


70. See statutory provisions. 

71. Com. v. Louisville, etc., R. Co., 
120 Ky. 91, 85 SW 712, 27 Kyl 497. 
Contra Com. v. Louisville, etc., R. Co., 
66 SW 753, 23 KyL 1986. 

72. See statutory provisions. 

73. St. Louis-San Francisco R. Co. 
v. Alabama Public Serv. Commn., 279 
U. S. 560, 49 SCt 383, 73 L. ed. 843 [va- 
cating decree 27 F. (2d) 893]. 

74 See infra text and notes 77-80. 

75. Atchison, etc., R. Co. v. Miller, 
28 Okl. 109, 114 P 1104. 

{a] TIllustration.—The duty of a 
railroad under its charter or license to 
furnish passenger service is not com- 
pletely discharged by operating one 
passenger train each way on week 
days only, and an order of. the com- 
mission compelling such service to be 
afforded by one train each way on 
every day of the week, although such 
train be operated at a pecuniary loss 
on Sundays, will not be held unrea- 
sonable, especially in the absence of a 
showing that the entire railroad line 
would be operated at a loss. Atchi- 


son, ete., R. Co. v.- Miller, 28 Okl. 109, 
ia. iA 04S 
76. Operation of trains on Sunday 


as within prohibition of Sunday laws 
see Sunday [37 Cyc 548, 549]. 

77. See statutory provisions. 

MSe State, Ver Chicaso., etc...) Ry .Co., 
239 Mo. 196, 143 SW 785. 

79. See statutory provisions. 

80. Louisville, etc., R. Co. v. Com., 
175. Ky. 372, 377, 194 SW 315. 

“It was the manifest purpose of 
the legislature to compel railroad 
companies to operate over their lines 
of railroad passenger trains in the 
manner directed in the statute in the 
absence ot a lawful excuse and it is 
fair to assume that it was adopted 
because some railroad company had 
failed and refused without lawful and 
sufficient excuse to operate passenger 
trains on some part of its road that 
exceeded five miles in length. That 
the legislature had ample power to 
enact this statute, we have no doubt, 
nor have we any doubt that a 
railroad company willfully violating 
its provisions without a lawful and 
sufficient excuse should be subjected 
to the penalties denounced by the 
statute. But at the same time we 
think that a railroad company may 
excuse its failure to operate passen- 
ger trains daily, except Sunday, when 
the road-bed, or some part thereof, is, 
without the fault or negligence of the 
company, in such condition as that it 
would not be safe to operate passen- 
ger trains over it, as, for example, 
where the road is newly constructed 
and physical conditions which the 
company is endeavoring with reason- 
able promptness to remedy have put 


A road may be obligated under 
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[§§ 970-973. 


- 


its fault, the roadbed is unsafe for use by regular 
passenger trains.®° 

[§ 971] (8) Stopping at Stations or Other Plac- 
es*1—(a) In General. 
posed by law,’? a railroad may, in its discretion, con- 
trol by reasonable regulations the stations®*® or oth- 
er places** at which particular trains shall stop. 
It must, however, stop trains at stations scheduled 
for their stoppage,®® or on flag at nonscheduled sta- 
tions reasonably requiring such service.*® 


Within the limitations im- 


Time of stoppage should be of reasonable dura- 


“every day” in- 
Under a 
sity. 


the road-bed in such condition as to 
make it unsafe to operate passenger 
trains over it, or where by reason of 
some unexpected or unanticipated 
condition arising on an old road the 
company is temporarily prevented 
from operating over it with safety 
passenger trains.” Louisville, etc., R. 
Co. v. Com., supra. 

81. Accommodations and facilities 
at see supra §§ 912-938. 

Location of stations see supra § 140 


et seq. 
CEG Common-law duty see infra § 
§ Statutory requirements see infra 
3. 
83. U. S.—Delaware, etc., R. Co. v. 


Meena gen be 216 Fed. 252, 256 [quot 
ye 

Ark.—Chicago, ete Rae Con av. 
Claunts, 99 Ark. 248, 138 SW BBYAR Se 
Louis, etc., R. Co. v. Adcock, 52 Ark. 
406, 12 SW 874. 

Ga.—Southern Re Conv: Bailey, 143 
Ga. 610, 85 SE 847, LRA1915E 1043 
Southern R. Co. v. Flanigan, 10 Ga. 
A. 745, 74 SE 85. 

Ky.—Louisville,  ete., Co 
ees 100 Ky. 84, 37 Sw £36, 18 KyL 

Mo.—Sira v. Wabash R. Co., 115 Mo. 
127, 21 SW 905, 37 AmSR 386. 

Mont.—Dahmer v. Northern Pac. R. 
oe 48 Mont. 152, 136 P 1059, 142 P 

N. C.—Hutchinson y. Southern R. 
Co., 140 N. C. 123, 52°SH 263. 

Okl1.—Chicago, etc., R. Co. v. Sheets, 
54 Okl. 586, 154 P 550. 

“In the absence of a statute to the 
contrary, a schedule which provides 
for the non-stoppage of a _ certain 
train at a particular place will not be 
considered unreasonable, where it ap- 
pears that other trains are scheduled 
to stop at such place, and it is not 
alleged that they do not afford ade- 
quate service.’ Southern R. Co. v. 
Bailey, 143 Ga. 610, 85 SE 847, LRA 
1915E 1043. 

fa] “The general rule, in the ab- 
sence of statutory provision to the 
contrary, is that a railway company 
may adopt reasonable regulations pre- 
scribing that certain of its passenger 
trains running regularly upon its 
road shall stop only at designated sta- 
tions.” Chicago, etc., R. Co. v. Sheets, 
54 Okl. 586, 591, 154 P 550. 

{b] “It is well settled that a rail- 
road company is not required to stop 
all of its trains at every station. The 
company has the right to make rea-~ 
sonable regulations to stop at its sta- 
tions only such trains which, in the 
management of its business, it may 
determine should be stopped at cer- 
tain stations.’’ Chicago, ete., R. Co. v. 
Claunts, 99 Ark. 248, 188 SW 332, 333. 


i 973] (c) Under 
provisions designating places at which all trains shall 


tion,’ or, where the matter is regulated by stat- 
ute,’® for the time therein specified.*? 

[§ 972] (b) At Common Law. 
pany is bound on common-law principles to stop a 
sufficient number of its trains at stations to meet the 
NOS of public convenience and business neces- 


A railroad com- 


Statute. Under statutory 


{e] Through trains.—Railway 
companies may run through trains 
without stopping except at principal 
stations, if they make suitablé provi- 
sion by other trains running at rea- 
sonable intervals for the accommoda- 
tion of travelers, and are not hoymnd to 
bring home to the public notice of 
their rules designating the stations 
at which trains will stop, but per- 
sons desiring to know when and where 
such trains stop must inquire for in- 
formation from the company’s agents 
and conduct themselves accordingly. 
Dahmer v. Northern Pac. R. Co., 48 
Mont. 152, 136 P 1059, 142 P 209. 

[d] Refusal to designate as flag’ 
station for through trains an unin- 
corporated town containing only a 
few houses and situated within three 
miles of a regular station is not an 
unreasonable regulation. St. Louis, 
ete., R. Co. v. Adcock, 52 Ark. 406, 12 
SW 874. 


84. Schanen-Blair Co. v. Southern 
Pac: Con 68 Or: 106P 1367 886. 
[a] Construction point between 


stations.—A railroad cannot be re- 
quired, in the absence of statute, to 
stop passenger or freight trains at 
places other than it may choose, and 
hold out as stopping places, and being 
under no duty to stop its trains at a 
point between stations where ‘theavy 
construction work is being done, may 
properly charge excess freight for 
transportation to such point. Schan- 
en-Blair Co.. v. Southern Pac. Co., 68 
Or. 106, 136 P 886. 

85. Chicago, ete., R. Co. v. Claunts, 
99 Ark, 248, 1388 SW 332, 333. 

“Tt is the duty of a railroad com- 
pany as a carrier of passengers to 
stop its trains at stations which it 
has, by its regulations, noted as the 
place for stopping.’ Chicago, etc., 
R. Co. v. Claunts, supra. 

86. Stepp v. Wichita Falls, ete., R. 
Co.) 29 OK 71,1115 2) 10k2 sCholdins 
facts insufficient to demand a com- 
mission order for a regular station. 
but sufficient to require an order com- 
pelling trains to stop on flag for pas- 


sengers and delivery of prepaid 
freight). ~ 
87. Chicago, ete., R. Co. v. Claunts, 


99 Ark, 248, 138 SW 332. 
“It is the Rey of a railroad com- 
pany . « » Stop .for a7,sui- 
ficient aan of time to permit its 
passengers in the exercise of due dili- 
gence to safely leave its trains.” Chi- 
cago, etc., R. Co. v. Claunts, supra. 

88. See statutory provisions; and 
infra § 973. 

89. Davidson v. State, 4 Tex. A. 
545, 30 AmR 166. 

[a] Five minutes.—Davidson v. 
State, 4 Tex. A. 545, 30 AmR 166. 

90. Delaware, etc., R. Co. v. Van 
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§§ 973-974] 


stop,°’ the duty of the road to stop trains at places 


so designated is mandatory.°? 


Particular statutory provisions. 
regulating the stoppage at street intersections, of 
cars on railways using the streets,®? does not apply 
to an interurban railway operating along its own 
right of way and incidentally crossing streets.®4 
statute providing that every railroad shall furnish 
sufficient accommodations for the transportation of 
all persons and property offered at any established 
place, and shall take and 
transport and discharge passengers at, from, and to 
such places,®® requires railroads to stop ears at es- 
tablished places,®® but does not require the road to 
stop cars at any particular and 
Under a statute requiring all passenger 
trains to stop at railroad junctions for transfer of 
passengers, baggage, mails, and express,°® there is 
no duty to stop at junctions if there are no such 


station, siding, or stopping 


place.®? 


transfers to be made.?® 


Santwood, 216 Fed. 252, 256 [quot 
Cyc]; Peo. v. Louisville, etc., R. Co., 
120 Ill. 48, 10 NE 657. 

91. See statutory provisions. 

Power to regulate train stops: 
Board or commission see supra § 

text and note 94 et seq. 
State see supra § 959. 

92. Lake Shore, etc., R. Co. 
Ohio, 173 U. S..285, 19 sct 465, 43 L 
ed. 702 [aff 8 Oh. Cir. Ct. 220, 4 Oh. 
Cir. Dec. 406]; Gladson v. Minnesota, 
166 U. S. 497, 17’ SCt. 627,41 L. ed: 
1064 [aff 57 Minn. 385, 59 NW 487, 24 
LRA 502]; Delaware, etc., R. Co. v. 
Van Santwood, 216 Fed. 252, 256 [quot 
Cyc]; Peo. v. Louisville, etc., 35%) TOE, 
120 Til. 48, 10 NE 657. ; 

[a] County seats.—Gladson Vv. 
Minnesota, 166 U. S. 427, 17 SCt 627, 
41 L. ed. 1064 [aff 57 Minn. 385, 59 NW 
487, 24 LRA 502]; Peo. v. Louisville, 
ete., R. Co., 120 Ill. 48, 10 NE 657. 

{[b] Towns of specified population. 
—Lake Shore, ete., R. Co. v. Ohio, 173 
OISs285, 19 Sct 465, 43 L. ed. 702 [aff 
8 Oh. Cir. Ct. 220, 4 ‘Oh. Cir. Dec. 406] 
(three trains per day in each direc- 
tion if so many are run at all towns 
of over three thousand inhabitants). 

[ec] In Arkansas, by statute, upon 
the application of not less than fifty 
eitizens of any incorporated town, a 
railroad company may be compelled 
to stop all of its trains within such 
town, provided the corporate authori- 
ties shall provide and make tender to 
the railroad company of sufficient 
means to defray the reasonable ex- 
penses of grading a switch or side- 
track for the use of the company at 
such place. St. Louis, etc., R. Co. v. 
Crandell, 75 Ark. 89, 86 SW _ 855, 112 
AIMS Ev Keo tes uOULS, CLC... Rea COmm Ve 
B’Shears, 59 Ark. 237, 27 SW 2 (hold- 
ing, however, that the fact that the 
company has already constructed all 
the switches and sidetracks necessary 
for the stoppage of trains does not 
affect the necessity of making such 
tender before the company can be 
compelled to stop all of its trains at 
such place, and that the railroad com- 
pany cannot be compelled to comply 
with the statute until there has been 
a compliance with its conditions on 
the part of the municipal authorities). 

{[d] In South Carolina, where the 
local train service at a_ particular 
place is found by the railroad com- 
missioners to be inadequate. a rail- 
road company will be required in the 
alternative either to stop its through 
trains or to provide additional local 
facilities substantially the same as 
would be afforded by the stoppage of 
such trains. Railroad Comrs. v. At- 
lantic Coast Line R. Co., 74 S. C. 80, 
54 SH 224. 

93. See statutory provisions. 

' . 94 Excelsior v. Minneapolis, etce., 

R. Co., 108 Minn. 407, 122 NW 486, 133 
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Statutory provisions relative to 


the number of passenger trains a day to be stopped 


An 


ordinance 


A 


nonestablished 


toilets.17 
All Pullmans. 


AmSR 455, 24 LRANS 1035, 17 Ann 
Cas 550. 

[a] Rule applied.—An. interurban 
railway constructed on the com- 
pany’s own right of way does not, be- 
cause incidentally crossing streets 
and alleys, occupy the streets, within 
an ordinance requiring a company 
occupying the streets for the purpose 
of operating its cars to stop them at 
any street intersection where a _ per- 
son may desire to enter or alight. 
Excelsior v. Minneapolis, etc., R. Co., 
108 Minn. 407, 122 NW 486, 133 AmSR 
455, 24 LRANS 1035, 17 AnnCas 550. 

95. See statutory provisions. 

96. State v. Ogden Rapid Transit 
Co., 38 Utah 242, 112 P 120. 


97. State v. Ogden Rapid Transit 
Co., supra. 

[a] Private summer camping 
grounds.—State v. Ogden Rapid 


Transit Co., 38 Utah 242, 112 P 120. 
98. See statutory provisions. 
99. State v. St. Louis, gies RCo, 
105 Mo. A, 207, 79 SW 71 
ae Right to operate see te § 975. 


2. See statutory provisions. 
3. Chicago, etc., R. Co. v. State R. 
Commn., 152 Wis. 654, 662, 140 NW 


296 [rev on other grounds 237 U. S. 
220, 35 SCt 560, 59 L. ed. 926]. 

“Accommodation freight trains are 
excluded. They are not passenger 
trains in the ordinary sense of the 
term. Their time of arrival and de- 
parture is quite uncertain; they fur- 
nish no means of carrying anything 
but hand baggage, and their passen- 
ger service can in no sense be said to 
be adequate or reasonable.’ Chicago, 
etc., R. Co. v. State R. Commn., supra. 

4 See statutory provisions. 

Si State:-v. Atchison: Yete. Re -Co.; 
117 Kan’ 86, 230) B 333. 


6. State vy. Atchison, etc., R. Co., 
supra. 
: 7. Accommodations with respect 
O: 


Mixed passenger and freight trains 
see infra § 975. , 
separation of races see infra §§ 976- 


Operating equipment of trains see 
infra § 979 et seq. 

Transportation facilities generally 
see Carriers § 1235. 

8. See cases infra notes 10-17. 

[a] Under its general common-law 
duty, a railroad is obligated to pro- 
vide reasonable accommodations for 
its passengers. “This general duty 
embraces the duty to keep the passen- 
ger cars reasonably heated and il- 
luminated, to furnish drinking water, 
and to furnish reasonable conven- 
iences in the way of water-closets.” 
Louisville, etc., R. Co. v. Com., 160 Ky. 
769, 773, 170 SW 162. 

9. See constitutional and statutory 
provisions. 

10. Louisville, etc., R. Co. v. Com., 
160 Ky. 769, 170 SW 162; and cases 


at stations of a specified character? have been con- 
strued as not including mixed trains.* 

Repealed statutes. 
trains to stop at designated stations has been fol- 
lowed by a later enactment leaving the matter of 
train stops to the discretion of a board or commis- 
sion,* there is no duty to obey the train stop provi- 
sions of the first statute,® since the later has im- 
pliedly repealed the earlier.® 

[§ 974] (4) Accommodations on Trains.’ 
under its common-law duty® and under applicatory 
governmental regulations,® a railroad must provide 
its trains with such accommodations and facilities 
as are reasonably necessary under prevailing condi- 
tions,1° such as drinking water,1+ food,” seats,+? 
heat+ and light,?° safe heating arrangements,'® and 


Where a statute requiring 


Both 


A railroad making suitable provi- 


infra notes 11-17. 


11. Southern R. Co. v. State, 125 
Ga. 287, 54 SE 160, 114 AmSR 203; 
Louisville, ete., R. Co. v. Com., 160 


Ky. 769, 170 SW 162; West Bloom- 
field Tp. v. Detroit United R. Co., 146 
Mich. 198, 109 NW 258, 117 AmSR 
628; Hrie R. Co. v. Public Utility 
Comrs., 85 N. J. L. 420, 89 A 1001; 
Delaware, etc., R. Co. v. Public Utility 
Comrs., 83 N. J. L. 212, 84 A 702. 
[a] Considerations affecting duty. 
—“‘The duty of the common carriers 
to supply passengers with water de- 
pends upon the practicability of the 
passengers obtaining water in case of 
heed within a reasonable time, not 
on the time spent in travelling nor on 
the distance or zone traversed, but on 
the frequency of stations, the season 
of the year, and the character of the 


travel on different trains.” Erie R. 
Co... v. Public Utility, Comrs -85 Neuse 
L. 420, 89 A 1001. 

[b] Sanitary drinking cups.— 


Where so ordered by an authorized 


, board or commission, a road is under 


the duty to supply individual drink- 
ing cups. Delaware, ete., R. Co. v. 
Public Utility Comrs., 83 N. J. L. 212, 
84 A 702. 

12. See Carriers § 1234 text and 
notes 65-69. 

fa] In Oklahoma, under constitu- 
tional provisions, “the maintenance 
on its lines of ‘reasonable and just 
public service facilities and conven- 
jences,’ operated without unjust dis- 
crimination, under reasonable rules, 
and supplying food to passengers 
travelling on its lines, isa duty owing 
by each railway company.’ Harvey 
v. State Corp. Commn., 102 Okl. 266, 


267, 229 P 428, 36 ALR 1445. 
13. See Carriers § 1236. 
14. Louisville, ete., R. Co. v. Com., 


160 Ky. 769, 170 SW 162. 
15. Louisville, etc., R. Co. v. Com., 


Peo. v. Clark, 14 NYS 642) 8s 
N. Y. Cr. 169, 179; Gause v. Lake 
Shore, etc., R. Co., 4 Oh. Dec. (Re- 
print) 369, 2 ClevLRep 44. 

17. Louisville, ete., R. Co. v. Com., 
160 Ky. 769, 170 SW 162; West Bloom- 
field Tp. v. Detroit United R. Co., 146 
Mich. 198, 109 NW 258, 117 AmSR 628. 

[a] Rule applied.—Where a fran- 
Chise granted an electric suburban 
railroad required it to use cars with 
suitable appliances insuring the com- 
fort and convenience of patrons, the 
fact that it failed to provide cars 
with water tanks and toilet rooms 
warranted a finding that they were 
not supplied with suitable appliances. 
West Bloomfield Tp. v. Detroit United 
R. Co., 146 Mich. 198, 109 NW 258, 117 
AmSR 628. 

[b] Separation of sexes.—AlI- 
though obligated on common-law 
principles to furnish toilets on trains, 
a railroad has no duty to provide 
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sions for day coach passengers on other trains may 
run all Pullman trains from which passengers lack- 
ing such accommodations are excluded.1§ 

Separate 
for freight and passengers should be run if there is 
a demand for each class of traffic and the business of 
the road is sufficiently large and profitable to war- 
rant it,?° but otherwise this will not be required and 
mixed trains may be operated,?? as where the loss 
involved in running separate trains is confiscatory.?? 
Under a statute providing that both a daily pas- 
senger and a daily freight train shall be run each 
way, excepting that if the road shall prove to a com- 
mission that the business on any line will not jus- 
tify operation of separate trains, the road, on order 
of the commission, may run one mixed train each 
way,?*? the question of relief under the statutory 
exception should be decided on the basis of the reve- 
nues from the particular branch line involved and 


[§ 975] (5) Mixed Trains.19 


separate toilets for the sexes in the 
absence of statute. If, however, two 
or more toilets are provided, there 
should be a separation according to 
sex in order more expeditiously to 
serve the convenience of both sexes. 
Louisville, ete., R. Co. v. Com., 160 
Ky. 769, 170 SW 162. 

[ec] Number of closets should be 
reasonably sufficient to accommodate 
the number of passengers carried. 
Louisville, etce., R. Co. v. Com., 160 
Ky. 769, 170 SW 162. 

Toilets at stations see supra §§ 
928-934. 

18. Doherty v. Northern Pac. R. 
Co; Hoo. Mont. 294, 115 P 401, 36 LRA 


NS 1 

[a] “When the demands of busi- 
ness require it, a railroad company 
may run trains composed exclusively 
of Pullman sleepers, and exclude or 
remove therefrom all persons who 
have not provided themselves with 
berths or seats as the case may be, 
under reasonable regulations, if it has 
at the same time made provision to 
accommodate the public by other 
trains running at reasonable inter- 
vals.” Doherty v. Northern Pac. R. 
. 48 Mont. 294, 304, 115 P 401, 36 
LRANS 1139. 

Sleeping and parlor car accommoda- 
bree generally see Carriers §§ 1529- 

19. Duty to stop at stations under 
passenger train statutes see supra § 
973 text and notes 2, 3. 

Power to regulate see passim supra 
$§ 959-968. 


20. Delaware, etc., R. Co. v. Van 
Santwood, 216 Fed. 252, 256 [quot 
Cyc]; Peo. v. St. Louis, ete., Rico; 


176 Ill. 512, 52 NE 292, 35 LRA 656, 45 
NE 824; Marshall v. Bush, 102 Nebr. 
279, 284, 167 NW 59, LRAI918E 385. 

“Ordinarily the known discomforts, 
disadvantages, dangers and annoy- 
ances connected with the transporta- 
tion of passengers upon freight trains 
require separate trains for the car- 
riage of freight and live stock and for 
the carriage of passengers.” Mar- 
shall v. Bush, supra. 

21. Delaware, ete., R. Co. v. Van 
Santwood, 216 Fed. 252, 256 [quot 
Cyc]; Arkansas Midland R. Co. v. 
Canman, 52 Ark: 517, 13 SW _ 280; 
Marshall v. Bush, 102 Nebr. 279, 16% 
NW 59, LRA1918E 385. 

Number of trains see supra § 970. 

22. Marshall v. Bush, 102 Nebr. 
279, 167 NW 59, LRAI918E 385. 

{a] Method of determining ex- 
pense.—The sufficiency of the earn- 
ings of a railroad company to justify 
the expense of running separate 
freight and passenger trains over a 
certain branch line constituting a part 
of the system is not to be determined 
by the profits of that branch, alone, 
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trains 


requiring every 


but must be determined by the profits 
of the whole business of the entire 
road. | Peo. vx St. Louis; ete. Re Co, 
176 Ill. 512, 45 NE 824, 52 NE 292, 35 
LRA 656. 

23. See statutory provisions. 

24. In re Minneapolis, etc., R. Co., 
30 N. D.' 221, 222, 152 NW 518, AnnCas 
1917B 1205 

“The statute granting ‘such relief 
hlas particular application to branch 
lines, and the revenues from service 
and cost of branch line service only 
must be considered. The petitioner 
cannot be compelled to operate a sepa- 
rate daily passenger service on this 
branch line at a great loss, and be 
compelled to make up such loss from 
its main line revenues. The intent of 
the statute is that the revenues from 
branch lines shall justify a daily pas- 
senger service independent of whether 
the railroad as a whole within the 
state is returning a fair dividend on 
its investment.” In re Minneapolis, 
etc., R. Co., supra. 

[a] Matters considered.—‘“‘In de- 
termining whether such relief shall 
be granted, the earnings and cost of 
operation of branch line service must 
be determined as near as possible, and 
where it plainly appears that the cost 
of operating the branch line with 
separate daily passenger service in- 
stalied greatly exceeds the railroad’s 
earnings and revenues derivable from 
the operation of such’ branch line, the 
carrier is prima facie within the stat- 
utory exception and prima facie is 
entitled to be permitted to operate a 
daily mixed passenger and freight 
train.” In re Minneapolis, ete., R. Co., 
30 N. D. 221, 222, 152 NW 5138, AnnCas 
1917B 1205. 

[b] Revenue held insufficient.— 
“The proof discloses that the G. N. 
Crosby-Berthold line furnishes ample 
passenger service for four-fifths of 
the length of this Soo branch line. A 
separate passenger service should not 
be forced for the convenience alone of 
the town of Ambrose and vicinity, 
when to do so will cause an addition- 
al annual expenditure of $14,000, add- 
ed to a loss already sustained under 
mixed train service; the revenues be- 
ing inadequate to meet even the ex- 
penses of a mixed train service.” In 
re Minneapolis, etc., R. Co., 30 N. 
D. 221, 228, 152 NW 513, AnnCas1917B 


1205. 
See statutory provisions. 

26. State v. Missouri Pac. R. Co., 
219 Mo. 156, 117 SW 1173. 

[a] Rule applied.—A train com- 
posed of an engine ana tender, two or 
more freight cars, combined baggage, 
mail and passenger | car, and a passen- 
ger coach, is a “passenger. train” 
within L. (1907) p 180, requiring car- 
riers to run at least one passenger 
train over its road each way every 


not from the whole road.?4— 
ing roads to run a “regular passenger train” 
day each way over all lines,?> the words “regular 
passenger train” include a train composed of both 
passenger coaches and freight ecars.?° : 
[§ 976] (6) Separate Accommodations for Rac- 
es?7—(a) Duty To Provide. 
ing a railroad to furnish separate accommodations 
for the white and colored races on passenger trains** 
are ordinarily construed as imposing the duty to 
provide the separate accommodations irrespective of 
whether or not persons of both races are in fact pres- 
ent on a train,”® and despite difficulties of compliance 
arising from press of business.*° 
Character of railroad and train. 


A 


rss 974-976 


Under statutes requir- 
every 


Penal statutes requir- 


Under a statute 
railroad operating passenger cars 


or coaches over a track or line within the state to 
provide separate and equal coach accommodations 
for white and colored persons,®? an interstate train 


day. State v. Missouri Pac. R. Co., 

219 Mo: 156, {117 SW 1173. 

[b] Term “local freight’? means a 
train of freight cars receiving and de- 
livering goods within a limited dis- 
tance, and carrying a caboose for the 
accommodation of a train crew, and, 
incidentally, a few passengers, and 
consequently a train equipped with 
one coach exclusively for passengers 
is not a local freight but a passenger 
train within the meaning of the stat- 
ute. State v. Missouri Pac. R. Co., 219 
Mo. 156, 117 SW 11738. 

{c] Statutory terms defined.—As 
used in this statute, the word “train” 
is generic, referring to all ‘kinds of 
trains, such as freight, passenger, 
mail, construction train, eter; peithe 
term “passenger train’ includes all 
trains carrying passenger coaches, 
whether regular or irregular in sched- 
ule; and the word “regular” refers 
to the operation of the passenger 
train on a particular sch'edule and not 
to its character as exclusively for 
passengers instead for both freight 
and passengers. State v. Missouri 
Pac. R. Co., 219 Mo. 156, 117 SW 1173. 

27. Cross references: 
Discrimination on account of color see 

Carriers § 1064 text and note 5. 
Duty as carrier see Carriers § 1234 

text and notes 58-64. 

Liability of railroads and employees 
under penal provisions see passim 
infra §§ 1066-1089. 

Validity of statutes: 

Generally see supra § 960 text and 

note 78. 
As regulation of interstate com- 
merce see Commerce § 121. 
Under Fourteenth Amendment of 


federal constitution see Civil 
Rights § 16. 
28. See statutory provisions. 


29. Louisville, ete., R. Co. v. Com., 
Ud Sy SOD, LSS Sw’ 394, LRA1917B 
544: Southern Kansas R. Co. v. State, 
44 Tex. Giv. A. 218, 99 SW 166. 

[a] Particular statutory provi-. 
sions held to impose the duty irre- 
spective of the actual presence of 
members of both races on a train in- 
clude statutes: (1) Requiring every 
railroad doing business in the state as 
a common carrier of passengers to 
provide separate coaches for the ac- 
commodation of white and negro pas- 
sengers. Southern Kansas R. Co. v. 
State, 44 Tex. Civ. A. 218, 99 SW 166. 
(2) Requiring railroads operating in 
the state to furnish separate coaches 
or cars for the travel or transporta- 
tion of the white and colored pas- 
sengers on their respective lines 2 
railroad. Louisville, ete., R. Co. 
Com., 171 “Ky. 355, 188 SW 394, LRA 
1917B 544. 

30. Southern Kansas R. Co. 
State, 44 Tex. Civ. A. 218, 99 SW 166. 

31. See statutory provisions. 
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ae 


§§ 976-980] 
doing any intra-state business is within the require- 
ment,®* and an interurban, as distinguished from a 
street railroad, is within the statute.?? Under a 
separate coach statute providing that the separation 
requirement shall not apply to transportation of 
passengers carried in a caboose car attached to .a 
freight train,** a mixed freight and passenger train 
is without the exception and subject to the separa- 
tion requirements.°° But where passengers are in 
fact carried in a caboose car attached to a freight 
train, there is no duty to separate the races,?® even 
though no other train is provided for passenger car- 
riage.37 

[§ 977] (b) Character of Accommodations.3® 
Under statutes requiring equal accommodations for 
the white and colored races,*° identity of accommo- 
dations is not essential to secure equality.*° 

Pullmans. Under a statute requiring every rail- 
road operating railroad cars or coaches on a line 
within the state to provide separate and equal ac- 
commodations for white and colored people,*! it has 
been held that a railroad fulfills its duty by furnish- 
ing separate day coaches and is not liable for pen- 
alty because a sleeper owned and operated by the 
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separate compartments for the different races.*? 

[§ 978] (c) Posting Sign. Under a_ separate 
coach statute requiring railroads to furnish sepa- 
rate coaches for white and colored passengers and 
to post in a conspicuous place a sign indicating the 
race for which designated,*® the railroad does not 
fulfill its duty by merely furnishing separate coach- 
es without posting a sign in a conspicuous place.** 

[§ 979] 7. Operating Equipment**—a. Regula- 
Under its power to regulate the 
operation of railroads, a state** or a board or com- 
mission, under authority delegated to it,+® may reg- 
ulate the operating equipment of railroad rolling 
stock.t® Under statutes conferring on a board or 
commission general powers relative to regulation of 
rates, service, and discrimination,®°® it cannot regu- 
late operating equipment.®+ Under a statute au- 
thorizing a board or commission to require cab cur- 
tains for locomotives,®? it has implied power to pre- 
seribe the general specifications of the eurtains.** 

Exercise of power. Rules, regulations, or orders 
of a board or commission relative to operating equip- 
ment must be certain and definite.>4 

[§ 980] b. Federal Safety Appliance Act®>—(1). 


Pullman Company and attached to its train lacks 


32. Louisville, etc., R. Co. v. Com., 
gt Ky. 355, 188 SW 394, LRA1917B 

Validity of statutes affecting inter- 
state commerce see Commerce § 121. 

33. South Covington, etc., R. Co. v. 
Com., 181 Ky. 449, 205 SW 603; Louis- 
ville R. Co. v. Com., 130 Ky. 738, 114 
SW 343, 182 AmSR 408. 

[a] Illustrations.—(1) St. § 795, 
requiring railroads operating within 
the state to provide separate coaches 
for different races, applies to an in- 
terurban road operating almost whol- 
ly outside of a city and distinguished 
from a street railroad by the fact 
that it acquires its franchise and pow- 
er of eminent domain from the’ state 
instead of from the municipality. 
South’ Covington, etc., R. Co. v. Com., 
181 Ky. 449, 205 SW 603. (2) While 
a street railroad operating within the 
territory to which its charter con- 
fines it is not required by statute to 
furnish separate compartments for 
white and colored passengers, an in- 
terurban railroad must do so, and it 
cannot evade the performance of this 
duty by leasing its road to a street 
railroad or other railroad. Louisville 
R. Co. v. Com., 130 Ky. 738, 114 SW 
343, 182 AmSR 408. 

34. See statutory provisions. 

35. Mammoth Cave R. Co. v. Com., 
176 Ky. 747, 749, 197 SW 406. 

“A train, to come within the ex- 
emption allowed by statute, must be 
one that is distinctly and primarily 
a freight train with a car attached, 
used as a caboose and as a necessary 
part of the equipment of a freight 
train. It is only under such condi- 
tions that the legislature meant to 
allow the exemption from the provi- 
sions of the separate coach law; oth- 
erwise the whole law would be a nul- 
lity and the legislature did a vain 
thing in enacting the separate coach 


law.” Mammoth Cave R. Co. v. Com., 
supra. 

36. Southern R. Co. v. Com., 129 
Ky. 87, 110 SW 372, 33 KyL 430. 

37. Southern. R. ‘Co: v. Com., -su- 
ra. 

[a] Illustration—Where a rail- 


road failed to provide any regular pas- 
senger train service as required by 
statute, and customarily carried pas- 
sengers in a caboose car attached to 
a freight train, this did not -change 
the character of the train from a 
freight to a passenger train, and con- 
sequently the road was within the ca- 


poose car exception and under no 
South-. 


duty to separate the races. 


In General. 


ern= Rs «CO: Vv. Com, a1 AOI Ya Ols LLG 
SW 372, 33 KyL 430. 
F rar On trains generally see supra 

74, 

39. See statutory provisions. 

40. McCabe vy. Atchison, etc. R. 
Co., 186 Fed. 966, 109 CCA 110 [aff 
235 U.S. 152, 85:SCt 69, 59 Tu. ed. 694i 
Louisville, ete, R. Co. v. Com., 160 
Ky. 769, 170 SW 162. 

{a] Toilet facilities—Within St. 
§ 796, part of the Separate Coach Law, 
prohibiting railroads from making 
any difference or discrimination in the 
quality, conveniences, or accommoda- 
tions in the cars or coaches or parti- 
tions set apart for white and colored 
passengers, there is no discrimination 
because the half car on a train set 
aside for colored passengers has but 
one closet, as has the half car used as 
a smoker for white passengers, while 
the one full car for white passengers 
has two closets, one for each of the 
sexes, only ten or fifteen per cent of 
the travel on the line being colored 
passengers, all that is required of 
the carrier being that closets be rea- 
sonably sufficient in number and sub- 
Stantially similar, and there being no 
discrimination when there is a prac- 
tical, substantial, equality in accom- 
modations, and “equality” not mean- 
ing “identity.” Louisville, etc., R. Co. 
v. Com., 160 Ky. 769, 170 SW 162. 

41. See statutory provisions. 

42. Com. v. Illinois Cent. R. Co., 
141 Ky. 502, 133 SW 1158, 32 LRANS 
801. See State v. Galveston, ete., R. 
Con (Texi-Giv,) A.) (84) SW 2275 229 
(where the court, under a similarly 
worded statute, indicated its approval 
of the text doctrine but expressly de- 
clined to decide the point under the 
facts and said: “If on the occasion 
here involved the train contained 
other Pullman cars equipped, desig- 
nated, and marked as required by the 
statute sufficient to accommodate the 
public, then the fact that Pullman car 
No. 3197 was not so equipped, desig- 
nated, and marked would not render 
the defendant liable for the statutory 
penalty, even if it not have the right 
to ignore the statute as to inter- 
state traffic, as held by some of the 
cases cited above’’). 

Discrimination by sleeping car 
company on account of color see Car- 
riers § 1532. 

Separate coach statute held appli- 
cable to Pullmans see Carriers § 1532 
text and note- 82. oe 

43. See statutory provisions. 


The federal statutes and amendments 


44, Chesapeake, ete, R. Co. v. 
Com., 149 Ky. 386, 388, 149 SW 826; 
Chesapeake, etc., R. Co. v. Com., 51 
SW 160, 21 KyL 228 [aff 179) Us"S: 
388, 21 SCt 101, 45 L. ed. 244). 

“It is the duty of the railroad com- 
pany under the statute in question, 
not only to furnish separate coaches , 
or compartments, but to have in each 
Separate coach or compartment in 
some conspicuous place, proper words 
in plain letters indicating the race 
for which it was set apart. A failure 
in either respect subjects the rail- 
road company to the penalty provided 
by the statute.” Chesapeake, etc., R. 
Co. v. Com., supra. 


thee Smoke consumers see infra § 
46. Automatic train control regu- 


lations see infra § 1005. 


47. See supra § 887 et seq. 
48. See supra §§ 888, 892, 893. 
49. -S— S. v.. Western, etc., 


R. Co., 297 Fed. 482; Baltimore, ete., 
Bae v. Indiana R. Commn., 196 Fed. 

Ga.—Atlantie Coast Line R. Co. v. 
State, 135 Ga. 545,°69 SE 725, 32 LRA 
NS 20 [conformity to answers to 
cert questions decided 8 Ga. A. 478, 
69 SE 914 (aff 234 U. S. 280, 34 SCt 
829; 58 LL. ed. 1312) }s 

Ill.— Galena, etc., R. Co. v. Loomis; 
13 Ill. 548, 56 AmD 471, 

Ind.—Vandalia R. Co. v. State R. 
Comman., 182 Ind. 382, 101 NE 85 [aff 
ees S. 255, 37 SCt. 93, 61, Li ved: 

Miss.—Illinois Cent. R. Co. v. Reed, 
113 Miss. 545, 74 S 428. 

Oh.—Gause v. Lake Shore, etc., R. 
Co., 4 Oh. Dec. (Reprint) 369, 2 Cleve 
LRep 44. 

Pa.—Pennsylvania R. Co. v. Ewing, 
241 Pa. 581, 88 A 775, 49 LRANS 977, 
AnnCas1915B 157. 

Ss. C-—Kamanitsky v. Northeastern 
RCO. (25S Cuoss 

Wis.—Randall v. Minneapolis, etc., 
R. Co., 162 Wis. 507, 156 NW 629. 

50. See statutory provisions. 

51. State v. New York Cent. R. 
Cos. 215) Ohe Sta40 777154. NIB -79.02 

[a] Air brakes on pusher engines. 
—State v. New York Cent. R. Co., 115 
Oh. St. 477, 154 NE 790. 

52. See statutory provisions. 

53. Chicago, etc., R. Co. v. State 
a Commn., 188 Wis. 232, 205 NW 

54. Baltimore, etc., R. Co. v. In- 
diana. R. Commn., 196 Fed. 690. 

55. Liability under act to em- 


1024. [51 C.J.] 


known as the Safety Appliance Act®® were designed 
to protect the lives and safety of trainmen and trav- 
ellers and should be so construed as to give effect to 
The validity of this act has been 
upheld®* notwithstanding it imposes an absolute duty 


that intention.®7 


of complianee.*® 


[§ 981] (2) Interstate Commerce.®° 
eation of the act depends upon the fact of engaging 
A railroad may be so far 


in interstate commerce.®1 


ployees see Master and Servant §§ 
503, 498, 386. 

56. See USCA tit 45. 

57.) - New. York Cent. R.. Co: v./ U: 
S., 265 U. S. 41, 44 SCt 436, 68 L. ed. 


892; U. S. v. Chicago, ete.,; R.-Co., 34 
Er. (2d). .812; Grand Rapids, etc., R. 
Con vi U.S, 2497 Med. 650, 261 CCA 


International 
Si ly Teal COLOUN 


560 [aff 244 Fed. 609]; 
R. Co. v. U. S., 238 Fed. 


303; U. S. v. (Philadelphia, etc., R. 
Co., 223 Fed. 215; U. S. v. Atchison, 
OtCr, ke CO.) 22 0) Heds 2U5-0 i. 9S. ve 
Grand, Trunk =R., ‘Co: 203- Med) 75; 
U. S. v. Chicago, etc., R: Co., 173 Fed. 
6840 U0 Ss voeSouthern Ry .Co.7 170 


Fed. 1014; Wabash R. Co. v. U. S., 168 
Medal) 935%CCAN3935 “UsiSs ve tsouth= 
ern R. Co., 164 Fed. 347 [aff 222 U.S. 
PADS BPE SOP Gt) abwerce WAAR US aig 
Chicago Great Western R. Co., 162 
Tesh, VARS CRS) ORI TSE nian (Ol ou Korlfeton en Kel, 
R. Co., 156 Fed. 180 [aff 170 Fed. 556, 
95 CCA 642 (aff 220 U. S. 559, 31 SCt 
612, 55 L. ed. 582)]; U.S. v. Atlan- 
tic) Coast’ Line R.. \Co., 153 Fed. 918 
[app dism 156 Fed. 1021 mem, 84 
CCA 678 mem (aff 168 Fed. 175, 94 
COAT SS) ise Umar Chicago WmeLc.,o 2x. 
Co., 149 Fed. 486. 

“this law. » is intended to 
protect the public generally, and per- 
sons and property that are being 
transported by railroad, and partic- 
ularly is it intended to protect the 
life and limbs of employes engaged 
in the dangerous and hazardous busi- 
ness of operating railroad trains, and 
railroad companies engaged in such 
commerce are required to strictly 
comply with its provisions and obey 
this law.’ U. S. v. Chicago Great 
Western R. Co., supra. 

{a] Humanitarian purpose.—‘‘The 
Safety Appliance Act is essentially a 
police regulation. Its general pur- 
pose is humanitarian—the safeguard- 
ing of employés from injury and 


death.” U. S. v. Philadelphia, etce., 
Ri Co., 223) Fed: 215,216. 

{b] Svirit rather than letter 
should be observed.—International 


R. Co, v. U. S., 288 Med. 317, 151-CCA 
333. 

{c] Well considered case.—U. S. 
v. Chicago, ete., R. Co., 173 Fed. 684. 

58,10. S:2v. Western; ete, R: (Co; 
297 Fed. 482. 

“Tt has been the policy of our law- 
makers, both state and national, to 
grant railroad and other public cor- 
porations certain privileges not en- 
joyed by private individuals; and, 
while this is a wise policy and has 
met with general approval, it is like- 
wise proper that due regard should 
be had for the rights of those em- 
ployed by such corporations in per- 
forming duties that are necessarily 
dangerous in their character, and it 
cannot be said to be an unreasonable 
provision to require railroad com- 
panies, enjoying privileges thus con- 
ferred upon them, to manage and op- 
erate their engines and cars so as to 
minimize the risk incident to travel 
and emnley nent. Atlantie Coast 
Taine R. Co. Vv. UWs'S,.168) Meds 1755 186; 
94 CCA 35 [aff 153 Fed. 918]. 

59. U.S. v. Western, etc:, R. Co., 
297 Fed. 482. 

[a] Ilustration.—Where a _ rail- 
road used defective cars because a 
strike rendered repair impossible, a 
statute subjecting it to a penalty un- 
der such circumstances was valid as 
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The appli- 


against the contention that it sub- 
jected the road to a penalty for some- 
thing impossible to prevent. U.S. v. 
Western, etc., R. Co., 297 Fed. 482, 
483 (‘Had the penalty been inflicted 
for the possession of a defective car, 
Since defects will arise with use, or 
may be occasioned by the unlawful 
act of others, there would be in force 
in the contention; but the penalty is 
laid only on a use of the car, and that 
may be avoided. The very agents of 
the carrier who use it may, by dili- 
gence, inspect it, and are under duty 
to lay it aside if it be defective.’’). 
‘4 600 Generally see Commerce 12 C. 

cperay idle 

State acts as applicable only to in- 
tra-state commerce see infra § 997. 


61. U.S. v. New York Cent., etc., 
R. Co., 205 Fed. 428; U. S. v. Balti- 
more, ete., R. Co., 170 Fed. 456; U.S. 


v. Colorado, etc., R. Co., 157 Fed. 321, 
85 CCA 27 [certiorari den 209 U. S. 


pole 28 SCt 570 mem, 52 L. ed. 
9 
aba oe operations see infra § 


62. Fort Worth Belt R. Co. v. U. 
S., 22. (2d)° 795; Pacific: Coast’ R. 
Cov. U.rSi) L738 Med: 744851981 OCA, ois 
Belt R. Co. v. U. S.; 168. Ped. 542, 93 
CCA 666, 22 LRANS 582 [writ of cer- 
tiorari dism 223 U. S. 743, 32 SCt 532, 
56 L. ed. 638]; U.S. v. Colorado, ete., 
Ra Cox, Lois Med a32 1 ai8o 16 CAE? (aio 
LRANS 167, 138 AnnCas 893 [certio- 
rari den 209 U. S. 544, 28 SCt 570, 52 
Ded? 9191 UL Sav) Southern RCo 
135 Fed. 122. But see U. S. v. Ged- 
des, 131 Fed. 452, 65 CCA 320 (holding 
that a narrow gauge road operating 
entirely within one state is not en- 
gaged in hauling interstate commerce 
because it receives and _ delivers 
freight from and to another road op- 
erating both within and without the 
state, where there is no exchange or 
common use of cars and no through 
bills of lading are issued by either 
road or any through rate fixed, but 
each road charges and collects its 
local freight rate). 

{a] Illustrations.—(1) A railroad 
operating a railroad entirely within 
a single state and transporting there- 
on articles of commerce shipped in 
continuous passages from places 
without the state to stations on its 
road or vice versa, although free from 
any connection, control, management, 
or arrangement with another carrier 
for a continuous carriage or ship- 
ment, is engaged in interstate com- 
merce and within the application of 
the statute, and no rebilling prac- 
ticed by the railroad, without any 
new consents ;or contracts with the 
owners, can destroy or affect the in- 
terstate character of the shipments 
or of the transportation. U. S. v. 
Colorado, etc., R. Co., 157 Fed. 321, 85 
CCAM2 TAR LRANS. 167,213 AnnCas 
893 [certiorari den 209 U. S. 544, 28 
SCt 570; 52°. ed: 919]s- “@)/ "A ear 
loaded with freight to be delivered in 
another state is used in moving in- 
terstate traffic by the company haul- 
ing it although such company only 
undertakes to deliver it to a connect- 
ing carrier within the same state. 
US Svar southern: RayCovmisbe Ned: 
122. 

{[b] Belt railroad, owning about 
eighteen miles of railroad in a city, 
and the business of which was con- 


[§§ 980-981 


engaged in interstate commerce as to come within 
this act even though it is operated wholly within one 
state but carries interstate shipments,®°? and the 
Safety Appliance Act has been held applicable to 
industrial companies having their own tracks and 
incidentally using them for interstate traffic.®? 
der the amendment of 1903,°4 the act applies to all 
cars used on any railroad engaged in interstate traf- 
fic, whether the particular car®® or whether the par- 


Un- 


fined to switching, classifying, and 
assembling cars in its yards, and 
switching cars between industries in 
the city and transfer tracks of rail- 
roads engaged in intra-state and in- 
terstate commerce, is a “railroad en- 
gaged #n interstate commerce,” with- 
in the Safety Appliance Act, subject 
to the statutory penalty for moving a 
car having a coupler so defective that 
it could not be coupled or uncoupled 
without going between it and the 
next car, notwithstanding that, at the 
time of the movement involved, such 
car and others in connection with 
which it was moved were exclusively 
engaged in intra-state commerce. 
Fort Worth Belt R. Co. v. U.'S., 22 
B.. (2d); 795. 

63. Union Stockyards Co. v. U. S., 
169 Fed. 404, 94 CCA 626. 

[a] Stockyards company operat- 
ing its own tracks for purpose of re- 
ceiving and shipping stock may be 
within the statute. Union Stockyards 
Co. v. U. S., 169 Fed. 404, 94 CCA 626. 


64. See USCA tit 45 § 8. 
65. Southern R. Co. v. Indiana R. 
Commn., 236 U. S. 439, 35 SCt 304, 


59 L. ed. 661; Southern R. Co. v. U. 
S5222 S320) 32 SCt 2) 56) layne. 
12; Fort Worth -Belt R.* Co. v7 U.S; 
22,5. (2d) 795; Un S. vi Peres Mar-= 
quette R. Co., 211 Fed. 220; U. S. v. 
Western, etc., R. Co., 184 Fed. 336; 
U. S. v. International, etc., R. Co., 174 
Fed. 638, 98 CCA 392; Wabash R. Co. 
V.. U.S: e6sehed.c it 93 CCAGZ OS uns. 
Vv., Chicago, ete; Re iCo., vol, Fed. 816 
[rev on other grounds 168 Fed. 236, 
94 CCA 450, 21 LRANS 690];. U.S. 
v. Chicago, ete., R. Co., 149 Fed. 486; 
U. S. v.-Northern Pac. Terminal Co., 
144 Fed. 861. See U. S. v. Illinois 
Cent. R. Co., 166 Fed. 997, 999 (where 
the court held that an intra-state car 
with defective irons used in an in- 
terstate train, but far removed from 
interstate cars, did not violate the 
act, and said: “the object of the leg- 
islation in this regard was to make 
the use of interstate cars as safe as 
possible to the men who handle them. 
Grabirons were required for greater 
safety to men in coupling and un- 
couplings cars. Then, if the defective 
car was far remote from the interstate 
car in the train, there could be no pos- 
sible danger from coupling or uncou- 
pling. It seems plain that, if the cars 
are to be used in connection with each 
other, they should be in a position to 
be coupled or uncoupled, so that the 
danger intended to be avoided, by the 
act in question, would be imminent in 
case of the absence of sufficient hand- 
holds’’). 

[a] Interstate terminal service.— 
“The statute was designed to inhibit 
the hauling, or using by any railroad 
company in its line, any car used in 
moving interstate traffic not equipped 
with couplers coupling automat- 
ically by impact, etce.; the denounce- 
ment being against the use of the 
ear. It makes but little difference, 
therefore, whether the car contained 
at the time any commodGity being car- 
ried as freight or not, if the car was 
one being used in moving interstate 
traffic, not in the sense that at the 
particular time it was going, loaded 
or partially so with a commodity be- 
ing shipped from one state into an- 
other, or others, but that it was be- 
ing employed in a service that was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 981-982] 


ticular train®® is used for local or interstate traffic. 
[§ 982] (3) Mandatory Character of Act.*’ 
duty of a railroad to observe the requirements of 
the Federal Safety Appliance Act*® is now®® gener- 
ally regarded as absolute,*° imperative,’1 positive, *? 
mandatory,’® unqualified,”* and unconditional.7® 


moving interstate traffic.” U. S. v. 
pore Pac. Terminal Co., 144 Fed. 
{[b] Intra-state car in interstate 
train.—‘‘It is immaterial whether the 
car which is engaged in interstate 
commerce, carrying an interstate 
shipment, is immediately connected 
with the car having the defective ap- 
pliance or not, so long as it is in the 
same train of cars.’ U. S. v. West- 
ern, etc., R.-Co.,.184 Bed. 336,337. 

{c] Intra-state movement on in- 
terstate road.—(1) ‘‘The car alleged 
to have been without the required 
equipment, though transporting 
freight between points wholly within 
the State of Indiana, was moving on 
a railroad engaged in interstate com- 
merce, and the Company was, there- 
fore, subject to the provisions and 
penalties of the Safety Appliance 
Act.” Southern R. Co. v. Indiana R. 
Commn., »236 U..jS.. 439, 445, 35. SCt 
304, 59 LL. ed. 661. (2) “It was con- 
tended that the prescribed penalty 
was not incurred by the movement in 
question, because no interstate traffic 
was involved in that movement. This 
contention is not sustainable, as it 
has been settled by authoritative de- 
cisions that the penalty is incurred 
by moving on a railroad engaged in 
interstate commerce a car defective- 
ly equipped as the one in question, 
though at the time of which move- 
ment that car and others in connec- 
tion with which it is moved are en- 
gaged exclusively in intrastate com- 
merce.” Fort Worth Belt R. Co. v. 
WS 5) 22) We.(20)) $795. 

{[d] Defective’ grab irons and 
handholds.—Southern R. Co. v. In- 
diana R. Commn., 236 U. S. 439, 35 
SCt 304, 59 L. ed. 661. 

66. U. S. v. Guilt, ete., R. Co., 4 F. 
CD ATZ265 TRUSS va Pere Marquette pe 
Col, 9214 "Fed. 220. 

[a] Intra-state logging train on 
interstate road.—U. S. v. Gulf, etc., R. 
Co., 4 F. (2d) 722. 

67. Amount and extent of pen- 
alty see infra § 1087. 


68. Particular requirements see 
infra §§ 983-995. 
692° U.S! vir Atchison, etc., R.:Co:, 


163 Fed. 517, 90 CCA 327 [rev 150 
Fed. 442]; U.S. v. Philadelphia, etc., 
Rw Co. 162% Hed. 405; WLS. v.: In- 
diana Harbor R. Co., 157 Fed. 565. 
[a] Under the old statute, prior tc 
enactment of the amendment permit- 
ting hauling of a car becoming de- 
fective in transit to the nearest point 
for repair [see infra § 990] (1) some 
eases laid down the rule of absolute 
liability regardless of the care ex- 
erecised in discovering and repair- 
-ing defects (U. S, v. Atchison, etc., R. 
Co, 163 Fed. 517, 90 CCA 327 Trev 150 
Pedi 44219 UU. S."v. Chicago, ete. R: 
Co., 156 Fed. 180 [aff 170 Fed. 556, 95 
CCAM 642") (Catt 2 220\ "UW. S059, (8 Set 
Sie. Lay eds W582) 43" We. (Seve Ate. 
lantic Coast Line R. Co., : 
918 [app dism 156 Fed. 1021 mem, 
84 CCA 678 (aff 168 Fed. 175, 94 CCA 
85)]; U. S. v. Southern R. Co., 135 
Fed. 122 [holding that it is no de- 
fense, in an action for the penalty, 
where it is shown that defendant 
hauled over its road a car on which 
the safety coupler was broken and 
could not be uncoupled without some 
one going between the ends of the 
ears, for the company to show that 
it exercised reasonable care in keep- 
ing the couplers in repair]), (2) at 
least where there was an opportunity 
for inspection (U. S. v. Philadelphia, 
etc., R. Co. 162 Fed. 405 [holding 


[51 C. J.—65] 
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spectors are not 


that, where a railroad company has 
had an opportunity to inspect cars 
used on its line in interstate traffic, 
its duty to see that they conform to 
the requirements of Safety Appliance 
Act March 2, 1893, ¢ 196 (27 St. at L, 
531) is absolute, and it is no defense 
to an action to enforce the pehalty 
provided for a violation of the act 
that it exercised due diligence]); (3) 
or held that the statute at least im- 
posed a very high degree of care and 
diligence (U. S. v. Indiana Harbor 
R. Co., 157 Fed. 565 [where the court 
said that if diligence can be recog- 
nized as a defense it must be the 
highest form of care and diligence]; 
U. S. v. Louisville, ete., R. Co., 156 
Fed. 193). (4) But other cases, while 
admitting that a literal construction 
of the statute would impose an abso-. 
lute liability (U. S. v. Illinois Cent. 
R. Co., 156 Fed. 182 [rev on other 
grounds 170 Fed. 542, 95 CCA 628]), 
(5) expressly denied that the com- 
pany was absolutely liable (U. S. v. 
Illinois Cent. R. Co., supra [holding 
that, if a car is started in proper con- 
dition on an interstate journey and 
the appliances become defective dur- 
ing that journey, the company should 
not be held ‘liable unless by the use 
of the utmost degree of diligence 
which would be used by a highly 
prudent person under the circum- 
stances it could have discovered and 
repaired the defect]). 


70. Louisville, ete., Bridge Co. v. 
Ui 8.552495 Uli Si 584) 395 SCt355; 1.63 
L. ed) 7575) Chicago,” ete;,; Rit Con we 
UW) S51 220M IES soo ye ola SOt ona bo 


L. ed. 582 [aff 170 Fed. 556, 95 CCA 
642]; Didinger v. Pennsylvania R. 
Coyisd hESC ia 98h aU. Sauvs, -Aant= 
ford Eastern R. Co., 34 F. (2d) 523; 
U. S. v. Spokane International R. Co., 
30 F. (2d) 150; St. Louis Southwest- 
ern Re) Co.) Ve (Ue (S5429 PnC2d)e 5685 
Chicago, Tete, "Ry Cosi U.S.) 22 eee 
(2d) 729; U. S. v. Western, ete., R. 
Co., 297 Fed. 482; U.S. v. Chicago, 
etc,, R. Co., 250 Fed. 101, 162 CCA 273; 
Pennsylvania Co. v. U. S.,- 241 Fed. 
824, 154 CCA 526 [aff 237 Fed. 471]; 
Chesapeake, ‘etc., R. Co. v. U. S., 226 
Fed. 683, 141 CCA 439; Virginian R. 
Co. v. U. S., 223° Fed. 748, 139 CCA 
278; U. S. v. Atchison, etc, R: Co., 
220 -Fed.:' 2153; U.S: vs: Pere Mar- 
quette RK. Co. 211 Wed..220-- Nor- 
folk etcyUR 4Co. "Vee ULeSs 19 T Sled. 
302, 112 CCA 46; U.S. v. Baltimore, 
etc., R. Co., 184 Fed. 94; Galveston, 
Steve? COV Ue ss Les med. 579, 105 
CCA 422; Norfolk, ete.,,R. Co. v. U. 
S., 177 Fed. 623, 101 CCA 249; Wabash 
RaiCo. WapUe S.,)LT2 Wed 864) 97 CCK. 
284; U. S. v. Southern R. Co., 170 Fed. 
LOLA ee ChiGAL oO, Cte. oie Com vier Oly Sa, 
170 Fed. 556, 95 CCA 642 [aff 220 U. 


SHLD ON ode SCY Ob2, woo mua eds. oom. 
WU. (So v.o Battimore,, etc Ri Cox 170 
Fed. 456; U.S. v. Southern Pac. Co., 


169 Fed. 407, 94 CCA 629; Atlantic 
Coast Line R. Co. v. U. S., 168 Fed. 
175, 94 CCA 25 [aff'153 Fed. 918]; U. 
S.-y,. Atchison, Jetc,, RR. Co.,, 163) Fed. 


517, 90 CCA 327 [rev 150 Fed. 442]; 
U. S. v. Chicago Great Western R. 
Co., 162 Fed. 775. But see U. S. v. 
Illinois Cent. R. Co., 170 Fed. 542, 95 
CCA 628 [rev 156 Fed. 182] (which 
was decided prior to adoption of the 
amendment permitting hauling of de- 
fective cars to repair points [infra 
§ 990], and where the court denied 
that the statute imposed an absolute 
duty respecting car defects and held 
that cars originally equipped with 
automatic couplings and proper grab 
irons and drawbars, which became | 


[51 C.J.] 1025 


Liability of railroad for penalty for failure to 
comply will not be excused by want of knowledge of 
the operating defect,7° as knowledge on the part of 
the company of the defect or condition is not a nec- 
essary element of the offense,’* and government in- 


obligated to reveal a defect which 


defective during transit, could be 
hauled to the nearest available re- 
pair point, without subjecting the 
road to liability for penalty). 

[a] Automatic coupling. — Penn- 
sylvania Co. v. U. S., 241 Fed. 824, 
154 CCA 526 [aff 237 Fed. 471]; Wa- 
bash R. Co. v. U. S., 172 Fed. 864, 97 
CCA 284. 


{b] Hand brakes.—Didinger_ v. 


‘Pennsylvania R. Co., 39 F. (2d) 798. 


Handholds in ends and sides 
eter, Re 


[ce] 
of car.—U. S. v. Baltimore, 
Co., 184 Fed. 94. 

[d] Inspection of locomotive.— 
The statute requiring inspection of 
all parts of a locomotive should be 
liberally construed to effectuate its 
obvious purpose, and the duty there- 
by imposed on the railroad to inspect 
by prescribed test and file a report of 
the inspection “is mandatory and ab- 
solute,” and “the fact that the car- 
rier’s inspector was the engineer [and 
found the engine in fit condition] does 
not relieve the carrier from comply- 
ing with’ the provisions of the law and 
the rules and regulations” requiring 
an inspection by prescribed test and 
the filing of a report. U.S. v. Hart- 
none Eastern R. Co., 34 F. (2d) 523, 


A ar Baltimore, etc., R. Coy, 
170 Fed. 456. 
72, 2U. 8S. v,4Northern® Paces Re Cos 


287 Fed. 780, 783; U.S. v. Trinity, etc., 
Re -Co., 211 Fed. 448, 452, 128 CCA 
120; _ U. S. v. Pere Marquette Rts, 
211 Fed. 220. 

“The duty to have and maintain in 
good order the safety appliances re- 
quired is a positive duty imposed on 
the carrier by the statute.” U.S. v. 
Trinity, ete., R. Co., supra [quot U.* 
S. v. Northern Pac. R. Co., supra]. 

73. U.S. v. Hartford Eastern R. Co., 
34 (20) 5234) WU, Sieve Gulfaretes Rk: 
(2d) | 722, 724; Virginian R. 
Cosas ae, 3 Fed. 748, 139 CCA 278; 
Way Ve Georgia Cent. R. Co., LbT Fed. 
893. 

“The terms of the law appear to be 
mandatory and when a violation is 
shown, the court has no alternative 
but to apply its penalties.” U.S. v. 
Gulf, ete., R. Co., supra. 

74, Didinger v. Pennsylvania R. 
Co., 39 F. (2d) 798; U..S. v. Spokane 
International R. Co., 30 F. (2d). 150; 
U. S. v. Southern. Pac. Coy 167 Hed: 
699; U.S. v. Atchison, etc., R. Co., 167 
Fed, 696. 

75. Chesapeake, etce., R. Co. v. U. 
S., 226 Fed. 683, 141 CCA 439; Nor-* 
folk, letc., Ra Con VeeWias-seho F Fea. 302, 
112 ‘CCA’ 46; Atlantic Coast Line R. 
Go. v..U. Si, 168) Bed. 175,94 CCA 35 
[aff 153 Fed. 918122 Un Sveve Chicaeo 
Great Western R. Co., 162 Fed. 775. 

265) MU ASnVe Spokane International 
R. Co., 30 F. (2d) 150; U.S. v. North- 
ern Pac. R. Co., 287 Fed. 780: Chesa- 
peake, etc, R. (Cosiy Un S., 226 Fed. 
683, 686, 141 CCA 439; Chicago, etc., 


R. Co. v. U. So, er0 Fed. 556, 95 CCA 
642 [aff 220 U.S. 559, 31 Sct 612,55 
L. ed. 582]; U.S. v. Southern Pac. 


Co., 154 Fed. 897. 

“Whether a defendant carrier knew 
its cars were out of order or.not is 
immaterial; its duty was to know 
they were in order and kept in order 
at all _ times.” Chesapeake, etc., 
Con VaUln SS aSUpEas 

[a] Defective hand brakes and 
couplings.—U. S. v. Spokane Interna- 
tional R. Co., 30 F. (2d) rok 

77. Chesapeake, ete Co U- 
S., 249 Fed. 805, 807, 162 eer 39. ‘Taft 
242 Fed. 161, and certiorari den 248 
U. S580 mem, 39 SCt-67 mem; 63° i. 
ed. 431 mem]; U. S. v. Chicago, etc., 
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they discover ;78 


RR. COnuloor Medes TSO ifatiepuiOmineds 
B56, 195 (CCA, 642 (ati220 USa 5509 mow 
SCUg6L2s ibd J) Led so 82) + LU yseave 
Southern Pac. R. Co., 154 Fed. 897; 
easy v. Chicago, ete., R. Co., 149 Fed. 

“By its provisions movement on its 
line, in interstate commerce, of a car 
with a defective appliance subjected 
the defendant to a penalty; and this 
was so, even if it had been vigilant to 
discover the defect and was actually 
ignorant of its existence. It being 
the purpose of the act to produce the 
highest degree of care in the inspec- 
tion of.cars for the protection of the 
lives and limbs of employés, knowl- 
edge of defects, diligence in detecting 
them, and wrong intent in transport- 
ing cars with defective appliances, 
were not made ingredients of the acts 
condemned.” Chesapeake, ete., R. Co. 
Vv, Us S.,.cupra. 


7S. NOrfolkyy Clic. IRs, COs va Win mess 
aa Bed: 302; 307; 112 (CCA= 465) Ui. St 
Chicago Great Western R. Co., 162 


Fed. LOI UES, Vee Chica eo, etc. tk. 
Co., 156 Fed. 180 [aff 170 Fed. 556, 95 
CCA. 642 (aff 220 U. S. 559, 31 SCt 612, 
55 L. ed. 582)]. See U.S. v. Baltimore, 
ete., R. Co., 170 Fed. 456 (w'here the 
court recognizes the rule, but ques- 
tions its wisdom on humane grounds). 

“The inspectors for the government 
were not required to inform the em- 
ployes of the railroad company when 
they made the inspection of these 
ears, of the defects found in the ap- 
pliances.”’ U.S. v. Chicago Great 
Western R. Co., supra [quot Norfolk, 
CLC. freon Wen Woe pbLad: 

[a] Reason for rule.—‘‘Congress 
by the enactment of the statuté, by 
virtue of which this suit was insti- 
-tuted, evidently intended to hold the 
railroad companies to a high degree of 
diligence in equipping and maintain- 
ing their cars with the proper safety 
appliances. If it is the intention of 
the law that when an inspector goes 
from place to place, and when he finds 


a car in a defective condition that it: 


is his duty to notify th'e company of 
the same before the car is transport- 
ed, then it would be impossible to se- 
cure anything like a fair enforcement 
of the law which penalizes the rail- 
roads for not properly equipping and 
maintainiag their cars with safety 
appliances. Nolfolk, ete., R. Co. v. 
WLS SS oro hediy 302) 30ge 12 =CCAr4G: 

VOCs INOTLOLE ets is, CON aves WW Ss: 
Wig emed. 623, LO CCAL249 Us Se ve 
Baltimore, etc., R. Co., 170 Fed. 456; 
- U. S. v. Wheeling, etc., R. Co., 167 Fed. 
198. 

80. U. S. v. Spokane International 
R. Co., 30 F. (2d) 150; St. Louis South- 
western RJ Cos;v. U._S.,°29 Fo (2d) 
568; Great Northern R. Co. v. U. S., 
297 Fed. 692; U.S. v. Northern Pac. 
R. Co., 287 Fed. 780; Pennsylvania 
Con wa Ul S.,8244 eBed? 82455154. CCA 
526 [aff 237 Fed. 471]; Chesapeake, 
etc., R. Co. v. U.. S., 226 Fed. 683, 141 


CCAN439)3-U Sins Pere Marquette R. 
Co., 211 Fed. 220; Norfolk, etc., R. Co. 
Wane: Seo 193: Fed. 302, 112 CCA 46; 


Norfolk, Cte. Rt COW Vala. ee eG. 


623, 101 CCA 249; Wabash R. Co. v. 
Uw. S., 172 Hed. 864; 9% CCA 284;° U.S. 
v. Southern R. Co., 170 Fed. 1014; Chi- 
cago, ete; R.4+Co-.vioU.'S.) 170 Rea 


556, 95 CCA 642 [aff 220 U. S. 559, 31 
SCt 612, 55 L. ed. 582]; U. S. v. Bal- 


timore, etc., R. Co., 170 Fed. 456; U. 
S. v. Southern Pac. Co., 169 Fed. 407, 
94 CCA 629; U.S. v. Wheeling; etc., 
R. Co., 167 Fed: 198;, U.S: v. Phila- 
delphia, etc., R. Co., 162 Fed. 403; U. 
S. v. Philadelphia, etc., R. Co., 160 


Fed. 696; U.S. v. Southern R. Co., 135 
Fed. 122. - 


nor will the railroad be excused 
by the absence of intentional violation,*® by the 
exercise of reasonable care,’® by the putting of a 
warning on a defective car,*! nor by the use of other 
precautions equivalent’? or actually superior®’ to 
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“The performance of this duty is 
not excused by the exercise of reason- 
able care.’’ Chesapeake, etc., R. Co. 
aw: S., 226 Fed. 683, 686, 141 CCA 

[a] “No absence of negligence can 
excuse for the failure to perform a 
duty unqualifiedly imposed by stat- 
ute.”, U. S. v. Wheeling, etc.; R. Co., 
167 Fed. 198, 201. 

[b] Couplings. —(1) The.duty of a 
railroad to provide cars operated in 
interstate commerce with automatic 
couplers, so that they may be coupled 
and uncoupled without operatives go- 
ing between the ends of the cars, and 
to keep such coupling apparatus in 
operative condition, as required by the 
Safety Appliance Act, is not per- 
formed by an exercise of a high de- 
gree of care and diligence in keeping 
and maintaining the appliances in 
proper condition and repair so far as 
by reasonable inspection from time to 
time it can be reasonably done. Nor- 
folk, etc., R.'Co. v. U. S., 191 Fed. 302, 
112 CCA 46. (2) “It is no defense, to 
an action against a railroad company 
for using cars on which the couplers 
were so out of order as to necessitate 
men going between the cars, that the 
company used due diligence to keep 
the couplers in good repair.” Chewa- 
peake, etc., R. Co. v. U. S; 226 Fed. 
683, 686, 141 CCA 439. 

[ec] Grab irons and couplings.— 
It is no defense that the coupling be- 
came defective or the grab iron was 
lost so recently before the time men- 
tioned in the petition as to make it 
impossible in the exercise of ordinary 
care to replace or repair it. U.S. v. 
Wheeling, ete., R. Co., 167 Fed. 198. 

SLU ave Chicago, ete:,) Ra"Coz 
173 Fed. 684. 

{a] Bad order sign.—A _ railroad 
which moved, in the carriage of inter- 
state commerce, a car, the automatic 
coupler on which was so out of repair 
that it would not work, is not relieved 
from liability by the fact that it 
placed a bad order card on such car, 
indicating the defect. U. S. v. Chi- 
cago, etc., R. Co., 173 Fed. 684. 

82. Louisville, ete., Bridge Co. v. 
Ue Se 20y US: 7534) 89S Cl. sbi, hopes 
ed. 757; Chicago, etc., Re Co. v. U. S., 
22 F. (2d) 729; Great Northern R. 
Colcve-U. Sah 2 ede 6 92) UT Seas 
Western, ete., R. Co., 297 Fed. 482; 
U. S. v. Philadelphia, ete., R. Co., 223 
Fed. 215. 

[a] Automatic couplings.—“‘The 
requirement of the law is not that 
some kind of coupling device shall be 
provided so that cars may be coupled 
without risk to human life or limb, 
but the requirement is that no car 
shall be used unless it has the equip- 
ment called for by the act. The pre- 
cautions taken by a carrier might af- 
ford as complete, or indeed fuller, 
protection to its employés than the 
means demanded by the law. it none 
the less follows that imposition of the 
penaity must be visited upon the car- 
rier guilty of a noncompliance.” U. 
S..v. Philadelphia, etc., R. Co., 223 Fed. 
2155 217: 

{[b] Power brakes.—‘‘The con- 
struction which the act should receive 
is not to be found in balancing the 
dangers which would result from 
obeying the law with those which 
would result from violating it, nor in 
considering what other precautions 
will equal, in the promotion of safety, 
those prescribed by the act. Such 
considerations were for Congress 
when enacting the law and it has re- 
peatedly been held by this court that 
other provisions of the Safety Ap- 
plicance Act impose upon the eeeniee 


[§ 982 


the requirements specified by statute; nor will it be 
excused by the existence of circumstances making it 
difficult®* or impossible®® to operate and comply, as 
in the latter case the railroad can and'should refrain 
from operating the defective rolling stock.*® 


the absolute duty of compliance in 
cases to which they apply and that 
failure to comply will not be excused 
by carefulness to avoid the danger 
which the appliances prescribed were 
intended to guard against, nor by the 
adoption of what might be consid- 
ered equivalents of the requirements 
of the act.” Louisville, ete., Bridge 
Conve. S34249) WLS. Ded Deo ms Oe 
355, 357, 63 lu. ed.%57 [quot Chicago, 
CL Cu COs PVag We Sate ene GLO) ealiaos 
730]. To same effect Great Northern 
RECOV Ul asi 200) Loedue Gola. 

83. U.S. v. Grand’ Rapids, etc., R. 
Co., 244 Fed. 609 [aff 249 Fed. 650, 161 
CCA 560]. 

[a] Hand instead of power brakes 
on steep grade.—‘‘In a suit against a 
carrier based on the allegation that 
in certain specific instances the speed 
of its trains was controlled by the 
use of the hand brakes, and not by the 
use of the power brakes, evidence 
tending to show that, by reason of the 
steep grade over which the move- 
ments complained of were made, the 
former method of control is_ safer 
than the latter, held immaterial; the 
question of safety having been con- 
sidered and determined by Congress 
when the law prescribing the method 
of control was enacted.” ~U. S. v. 
Grand Rapids, etce., R. Co., 244 Fed. 
609 [aff 249 Fed. 650, 161 CCA 560]. 

84. Spokane, etc., R. Co. v. U.S., 
241 U.S. 344, 350, 36 SCt 668, 60 L. ed. 
1087. [aff 210 Fed. 243, 127 CCA 61, 
LRAI1917A 558]. 

“The suggestion is made in argu- 
ment that in any event the railroad 
company was not liable for the penal- 
ties because of the difficulty of equip- 
ping the twelve cars with grab-irons 
which would not interfere with the 
lateral movement of the _ radial 
couplers and because the other three 
cars were so constructed that they 
could not be provided with automatic 
couplers and were used only on the 
one day because of unusually ‘heavy 
traffic. But this merely asserts that 
the statute may be violated with im- 
punity if only the railroad finds its 
provisions onerous or deems it ex- 
pedient to do so.” Spokane, etc., R. 
Coun, U.S: supras 

85. U. S. v. Western, etc., R. Co., 
297 Fed. 482; U. S. v. Northern Pac. 
R. Co., 293 Hed. 657. 

- [a] Strikes.—(1) It is no defense 
that, by reason of a strike and state 
of violence approaching war, mspec- 
tion and repair of cars were impos- 


sible. U. S. v. Western, ete., R. Co., 
297 Fed. 482. (2) It was not a de- 
fense that defendant’s employees, 


without fault on defendant’s part, 
went on a strike, that defendant used 
its best efforts to perform its duties, 
and that any defects in defendant’s. 
cars were the results of this emer- 
gency, and were remedied as soon as 
was consistent with the emergency, at 
the then nearest available point. U. 
S.-v. Northern, Pac. RR.) Co.,. 293 Med: 
657. 

86.) Ul Si wv Western erey shaseos 
297 Fed. 482. 

[a] “A state of violence approach- 
ing to war neither suspends the stat- 
ute nor changes its terms. Whatever 
the cause that prevents the making 
of repairs, the carrier must cease to 
use the cars, though its trains stop, or 
must suffer the consequences fixed by 
law. If under the unusual circum- 
stances the penalties incurred by the 
letter of the law ought not to be ex- 
acted, the executive probably has the 
power to remit them under the provi- 
sions of Revised Statutes, § 5292 
(Comp. St. § 10130). The carrier must 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Only possible defenses to a penalty proceeding for 
(1) Nonuse of a defective 
(2) Use permissible in accordance with the 
provisions of the repair amendment.*? 
ment of the Federal Safety Appliance Act permitting 
the hauling of defective cars to the nearest available 
repair point®®’ is not retroactive so as to relieve a 
railroad from penalty for a violation before its pass- 


using a defective car are: 
ear, 


age.®° 


[§ 983] (4) Particular Provisions—(a) 
tive Cars and Engines—aa. In General. 
ear provisions of the Safety Appliance Act®® apply 
to empty ears,®! to foreign cars,?? and to car move- 
ments as well as to train movements.°®? 
statutory provision forbidding a railroad to haul, 
use, or permit to be used, a defective car, on its 


seek a remedy there.” U.S. v. West- 
ern, etc,, R. Co., 297 Fed. 482, 483. 
87. U.S. v. Spokane International 
kt (Co. 80 ES) (20) 250, 145 SWI SH vs 
porthern Pace. R. Co., 293: Fed. 657, 


“Under the statute only two de- 
fenses are permissible: First, a de- 
nial of the use of the defective car as 
charged; or, second, an affirmative 
defense stating that the car had been 
properly equipped, that such equip- 
ment became defective or insecure 
while in use by the ecarrier upon its 
line of railroad, that the car was, be- 
ing hauled from the place where the 
equipment was first discovered to be 
defective or insecure to the nearest 
available point where the defect could 
be repaired, that such movement was 
necessary to make the repairs, and 
that the repairs could not be made 
except at such repair point.” U.S. v. 
Northern Pac. R. Co., supra [quot U. 
S$. v. Spokane International R. Co., 
supra]. 

Repair amendment see infra § 990. 

88. See infra § 990. 

89. U. S. v. Colorado Midland R. 
Co., 202 BKed.\732, 121) CCA, 194, 

90. Particular provisions see pas- 
sim infra this section; and infra §§ 
983-990. 

Power or air-brake requirements 
see infra §§ 991-994. 

OI Ho IS? avectWiesterns! ete. ik.) Coz, 
184 Fed. 336; U. S. v. International, 
ete.) RR. Co.; 1741 Med.+6338, 98iCCA 392; 
U.S. v. Southern R. Co., 170 Fed. 1014; 
Wabash R. Co. v. U. S., 168 Fed. 1, 93 
@CA 393: Us S. v. Wheeling, etc., R- 
Go. hoT Meas 193572015 We Se vee St. 
Louis, ete., R. Co., 154 Fed. 516; U.S. 
v. Great Northern R. Co.; 145 Fed. 438. 

“What shall we do in the case of a 
ear which is regularly used in the 
movement of interstate traffic but at 
the time when the defect is known to 
exist is itself not being used for car- 
rying interstate commerce, but is be- 
ing hauled in a train containing a car 
loaded with interstate commerce? 
What is the purpose of the law. Here 
is a train which is engaged—at least 
part of it—in interstate commerce, 
and so long as that is true every car 
in the train is impressed, so far as the 
requirements of this act are con- 
cerned, with an interstate character. 
It is a part of the current. The inter- 
state car cannot move except with 
relation to the empty car. The empty 
car may at any moment be coupled to 
the interstate car. A brakeman en- 
gaged in performing some duty in re- 
spect to the interstate car may be 
eompelled to pass over or use a grab 
iron on the empty car or couple the 
empty car to the interstate car. End- 
less confusion would arise if any dis- 
tinction was made under such condi- 
tions between a car loaded with in- 
terstate traffic and an empty car regu- 
larly used in the movement of inter- 
state traffic, but at the time unloaded 
and coupled to another car actually 
in use in the movement of interstate 
traffic. Of course, the same thing 
must be said of the loaded car, what- 
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The amend- 


road.?? 
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lines,®* a railroad is liable for permitting the haul- 
ing of defective cars over its road by an independent 
contractor,®® for hauling a car received from an- 
other road in a defective condition,®® or for hauling 
its own defective cars over the lines of another rail- 
The provision applies to cars which are 
“sed”? without being “hauled,”®* and to cars loaded 
with materials or property belonging to the railroad 


company for which it receives no compensation for 


Defec- 
Defective 


Under the 


ever the character of the freight it 
carries, if it is a car regularly used 
in the movement of interstate traffic.” 
U. S. v. Wheeling, etc., R. Co., supra. 

Empty cars as within automatic 
coupler provision see infra § 984 text 
and note 26. 

925 Uc S ave Chicago mete. he Co.. 
149 Fed. 486, 487. 

“If an interstate carrier receives 
and hauls a defectively equipped for- 
eign car, which it cannot be required 
to do, it violates the federal safety 
appliance acts.” U.S. v. Chicago, etc., 

Co., supra. 

93.5) Ue tse) we Hine) Re Con, 237 UAE: 
402, 35° SCt. 621; 59 Li ed2-L019 [rey 
212) Fed. - 853, 129s:CCA 307]; JU.°S: -v. 
Atlantic Coast Line R. Co., 214 Fed. 
498; U.S. v. Pere Marquette R. Co., 
211 Fed. 220. 

Power-brake provision as applica- 
ble only to train movements see infra 


§ 991. 
94. See Safety Appliance Act § 16. 
95. U.S? ve Southern RB. -Co., 285 
Fed. 766. 
{a] Illustration.—It is no defense 


that the hauling of a defective car 
over a Switch track of defendant was 
done not by defendant or its agent, 
but, by another company acting as an 
independent contractor and under an 
agreement by which it was paid by 
defendant so much’ per car for switch- 
ing, since it “permitted” the hauling 
of the defective car within the mean- 
ing of the statute. U.S. v. Southern 
R.' Co.; 2857 Fed: ‘766. 

96. U.S. v. Southern Pac. Co., 167 
Fed. 699; U. S. v. Chicago Great 
Western R. Co., 162 Fed. 775. 

{a] Ilustration.—A company is 
under no obligation to receive cars 
defective as to safety appliances 
from any other railroad, and, when it 
does so, it must know at its peril 
that each car so received is equipped 
with the lawful safety appliances. 
U. S. v. Southern Pac. Co., 167’ Fed. 
699. 

Rule under repair amendment see 
infra § 990. 

97. Philadelphia, etc., R. Co. v. U. 
S219t-Meds 1 411 CCA. 661. 

{a] Tllustration.—Where defend- 
ant hauled its defective car in its own 
train over the line of another rail- 
road, pursuant, to an interchange of 
traffic agreement, it was hauling a de- 
fective car “on its lines’ so as to be 
within the penalty provisions of the 
act in respect of hauling or using de- 
fective cars. Philadelphia, etc, R. 
Cov vee UW. S19) Medial, 111, CCA 66x. 

[b] Inspection by servants of 
other road, pursuant to a provision of 
the traffic interchange agreement, 
does not relieve the road owning and 
operating the defective car from its 
statutory duty and furnishes no de- 
fense to an action for a penalty for 
hauling or using the defective car. 
Philadelphia, etc., R. Co. v. U. S., 191 
medal lit CCAD. 

98. U.S. v. St. Louis Southwestern 
R. Co., 184 Fed. 28, 32, 106 CCA 230. 

“Ts the defendant’s contention 
true, that a hauling is absolutely nec- 


transportation,®® or being transferred by a terminal 
company from one road to another. 
of the haul is immaterial.” 

Logging cars.* 
Appliance Act to the effect that nothing in the act 
shall apply to trains composed of four wheel cars 
or to trains composed of eight wheel standard logging 


The length 


Under a provision of the Safety 


essary to complete the offense? The 
statute forbids hauling and using. 
Why were both words used? If the 
car was fully loaded and on the track 
ready to be started as a part of an in- 
terstate train, with, engine attached 
and fired, and requiring only the touch 
of the engineer to start, would not the 
ear be ‘used’ or in’ use, within the 
statute, before it was hauled? If it 
was without the automatic coupler, 
so that the brakeman would have to 
go between the cars to couple them, it 
would clearly be within the mischief 
the statute was intended to prevent. 
‘Used’ has other meanings than 
‘hauled.’ It is a broader word. To 
haul is to use, but may not a car be 
used within the statutory meaning 
otherwise than by being hauled? 
This question is not necessarily in- 
volved so as to require its decision, 
and is only relevant as bearing on the 
soundness of the defendant’s conten- 
tion, for in the instant case all three 
of the defective cars were, in fact, 
hauled.”’ U. S. v. St. Louis South- 
western R. Co., supra. 

99."U:_ Sv. Chicago, ete. His Co-, 
149 Fed. 486. 

[a] Railroad construction train 
traveling from a point in one state 
to a point in another state. U.S. v. 
Chicago, etce., R. Co., 149 Fed. 486. 

1. U.S. v. Northern Pac. Terminal 
Co., 144 Fed. 861, 863. 

“What is the difference if it takes 
the car from one of the lines and 
moves it to its own team track, there 
to be unloaded, or moves it back emp- 
ty, and places it in one of the lines 
again to be forwarded elsewhere? 
In either event it handles a car used 
in the designated traffic. So it does 
with equal fault when it moves a car, 
used for moving interstate traffic, set 
in by one of the lines, to a convenient 
engine upon the yard, to be unloaded 
of its coal designed for use by such 
engine. It is a hauling or using a 
ear, the particular use of which is in- 
hibited by the _ statute.” A ees i 
Northern Pac. Terminal Co., supra. 

[a] “The cardinal purpose of the 
terminal company is to facilitate the 
transfer of these cars as among the 
three lines of railway centering in 
the former’s yards. If the car is be- 
ing used by any of these lines for the 
transportation of interstate traffic, 
and its destination is to pass from 
one line to the other, it must pass 
through the yards of the terminal 
company and be hauled by it. When, 
therefore, the terminal company is 
engaged in effecting a transfer of one 
of these cars from one line of railway 
to another, it is itself engaged in 
hauling a car used in moving inter- 
state traffic.” U.S. v. Northern Pac. 
Terminal Co., 144 Fed. 861, 863. 

2. U.S. v. Southern Pac. Co., 167 
Fed. 699, 701. 

“Tt is the use of a car in a defective 
condition that the law seeks to pre- 
vent, and not the length of the haul.” 
U. S. v. Southern Pac. Co.,. supra. 
were Under state acts see infra § 
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ears where the height of such cars from top of rail 
to center of coupling does not exceed twenty-five 
‘inches, or locomotives used in hauling such trains 
when such cars or locomotives are exclusively used 
for the transportation of logs, standard flat cars hav- 
ing a height in the respect mentioned in excess of 
twenty-five inches are not within the exception,* 
even though used exclusively for the transportation 
of logs.® 

Under an interstate commerce commission regula- 
tion to the effect that carriers are not required to 
change the brakes from the right to left side on cars 
of a specified description, or to change the end lad- 
ders on such ears, except when such appliances are 
renewed, at which time they must be made to com- 
ply with the ordinary standards, a road renewing 
either appliance must comply with such ordinary 
standards, even though the other appliance is not 
required to be renewed at the same time.® 

[§ 984] bb. Automatic Coupling’—(aa) In Gen- 
eral. The section of the act requiring cars used to 
be equipped with couplers that couple automatically 
by impact and which can be uncoupled without the 

4 U. S. v. Northwestern Pac. R. 
Co., 235 Fed. 965, 967. 


See WSs. Northwestern Pac: UK. 


Co., supra, coupled 
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jury by an absolute prohibition of the 
use of any car unequipped with such 
a coupling device as that cars may be 
and uncoupled ‘without the 


att 983-984 


necessity of going between the ends of the cars® 
applies both to the act of coupling® and to that of 
uncoupling.2° The act is violated if the couplers, by 
reason of their defective condition or other cause, 
cannot be operated in the usual manner without op- 
eratives going between the ecars.1+ Thus violation 
may arise from failure to furnish the original equip- 
ment,!2 from a deliberate act making the coupling 
apparatus inoperative,!® or because the coupling 
apparatus has gotten out of order,!* been discon- 
nected,'® been rendered inoperative by defects in,?® 
or disconnection of,'7 other apparatus, or for any 
other reason has become unavailable for use.1* The 
presence of a defective uncoupling lever may violate 
the act, even though another and operative lever is 
available.t® But it has been held that the absence 
of an uncoupling lever is not a violation of the act 
if uncoupling can nevertheless be managed without. 
operatives going between the cars.”° 

Each end of every car. The statute ordinarily 
requires the designated coupling and uncoupling ap- 
paratus at each end of every car.” 

Locomotive is a “car” within the meaning of the 
fective in that® the chain on, the 
coupler was broken, the railroad was 


liable to the penalty under the Safety 
Appliance Act. U.S. v. Southern R.- 


“The fact that the cars were at the 
time being used for the transporta- 
tion of logs is not enough. The stat- 
ute excludes only ‘standard logging 
ears where the height of such car 
from top of rail to center of coupling 
does not exceed 25 inches.’ These 
cars, as noted, were not of that char- 
acter, but were standard flat cars hav- 
ing, as the evidence shows, a height 
in the respect mentioned of 34 inches. 
The act makes the one condition as 


essential to the exemption as the 
other.” U. v. Northwestern Pac. 
RR... Co., "supra. 


{a] Burden rests on defendant to 
bring itself within the proviso. U.S. 
v. Atlantic Coast Line R. Co., 153 Fed. 
918 [app dism 156 Fed. 1021 mem, 84 
CCA 678 mem (aff 168 Fed. 175, 94 
CCA 35)]. 

Application of coupler requirements 
to street and interurban railways see 
infra § 986. 

6. Pennsylvania R. Co. v. U. S., 283 
Fed. 31. 

[a] DUtustration.—Where a _ rail- 
road renewed and improperly located 
end ladder on a car of the class de- 
scribed in the exception to the inter- 
state commerce commission’s stand- 
ardization order of March 138, 1911, 
providing that carriers are not re- 
quired to change the location of the 
brakes or to change the end ladders on 
such’ cars, except when appliances are 
renewed, a relocation of the ladder 
was required, although there was no 
renewal of the brakes. Pennsylvania 
RACOs Vu, 205 Hed. ot, 

7. Under state acts see infra § 999. 

8. See USCA tit 45 § 8. 

9.) -U. cs; v.. Philadelphia, ete. (R. 
Go., 223 Fed. 215; .U.S. v. Georgia 
Cent. R. Co., 157 Fed. 893. 

10. U. S. v. Philadelphia, etc., R. 
Co., 223 Fed. 215; Norfolk, etc., R. Co. 
SeelOF See Fed, 623, 101 CCA 249; 
iO: sso. seouthern. 4 Ra Cor AO Fed. 
1014; U.S. v. Chicago, etc., “TBs Co., 149 
Fed. 486. 

“Where a coupler couples by impact, 
but cannot be uncoupled, unless the 
brakeman or switchman goes between, 
or over, oi; under the cars, or around 
the end of the train, in order to reach 
the appliance on the connecting car, 
such a coupling is defective, and pro- 
hibited by law.” U. S. v. Chicago, 
ete., R. Co., supra. 

[a] “The broad aim of the second 
section is to eliminate the risk of in- 


necessity of men going between the 
ends of the cars.’” U.S. v. Philadel- 
phie, ete., R. Co., 223 Fed. 215, 216. 
ll. U.S. v. Pere Marquette R. Co., 
211 Fed. 220; U.S. v. Illinois Cent. R. 
COAL, Fed. 80D, 101, CCAN Tae S: 
v. Southern Pac. Co., 167 Fed. 699; U. 


S: v.. Atchison} ete’? RR. Col 167 Med. 
696; U. S. v. Nevada County Narrow 
Gauge R. Co., 167 Fed. 695; U.S. v. 
HriewR:..C€o.;" 166" Pedt'3523 / UiSeyv. 


Great Northern R. Co., 150 Fed. 229. 

[a] Part of body between cars.— 
“Tf the coupling and uncoupling ap- 
paratus on a car is so constructed 
that in order to open the knuckle 


‘when preparing the coupler for use, 


or in uncoupling the car, it is reason- 
ably necessary for a man to place 
part of his body, his arm, or his leg 
in a hazardous or dangerous position, 
such car is not equipped as required 
by section 2 of the safety appliance 
act (Act March 2, 1893, c. 196, 27 Stat. 
Hed (PUSS Comp: Sts 1900 ep. oi 4h) 
U.S. v. Nevada County Narrow Gauge 
R. Co., 167 Fed. 695. 

[b] Operative conditien.—The au- 
tomatic coupling must not only be 
present but must be in ae con- 


dition. Louisville, ete., R. Co Uz. 
S., 162 Fed. 185 [aff 174 Fed. 1021, 98 
CCA 664]. 


[ec] Keeping car properly’ equipped. 
—The duty imposed requires the car- 
rier not only once to equip a ear, but 
to keep it so equipped. U.S. v. Erie 
R. Co., 166 Fed. 352. 

125-400 Ssivi Atchison, -etesmines Co., 
167 Fed. 696; U. S. v. Nevada County 
Narrow Gauge R. Co., 167 Fed. 695. 

13. U.S. v. Southern Pac. Co., 167 
Fed. 699. 

14. .U. S. v. “Southern. R.'Co., 170 
Fed. 1014; U. S. v. Atchison, etec., R. 
Co., 167 Fed. 696. 

{a] Broken coupler.—If a railroad 
in shifting cars engaged in interstate 
commerce used an engine with a ten- 
der coupler broken so that the lever 
would not lift the pin to permit the 
uncoupling without the presence of 
some one between the cars, the rail- 
road is liable for penalty under the 
Safety Appliance Act. U.S. v. South- 
ern R. Co., 170 Fed. 1014. 

15.) 20. S.-v Atchison, ete RieCot, 
167 Fed. 696. 

167-,U. S.- vy... Southern #2 Co,.1-70 
Fed. 1014. 

{a] Broken chain.—Where a car 
used in interstate commerce was de- 


Co., 170 Fed. 1014. 

17. U.S. v. Great Northern R. Co., 
150 Fed. 229. 

[a] Chain disconnected. — Al- 
though the coupler is in perfect con- 
dition if the chain by which it is op- 
erated is not connected with the cou- 
pler so that the cars may be un- 
coupled without some one going be- 
tween them, the company will be lia- 
biel kWasSanys Great Northern R. Co., 
150 Fed. 229. 

18. U.S. <v.. Tlinois (‘Cent.< R.Co., 
LTT aed 801 LOliCCALL bs) SU siseeaves 
Atchison, ete., EevGose 1674 Fed. 696. 

[a] Improper loading.—A car duly 
equipped with automatic coupling and 
uncoupling apparatus, but which ap- 
paratus is rendered wholly inopera- 
tive because the car is loaded with 
lumber projecting over the uncoup- 
ling lever, so as to prevent its opera- 
tion in the movement of interstate 
traffic, cannot be held to be a car 
equipped in compliance with the oon 
eral Safety Appliance Act. U. S. 
Illinois Cent. R. Co., 177 Fed. 801, 101 
COAG LS: 

Effect of twin load 
and note 27. 

219.— Norfolk, “ete= Riz Covi tULUSs 
177 Fed. 623, 101 CCA 249. 

[a] Presence of nonoperative 
lever may deceive the trainman and 
under some conditions induce him 
to step between the cars and uncouple 
by hand. Norfolk, etc., R. Co. v. U. 
S., 177. Fed. 623, 101 CCA 249. 

20 ea Sean, Montpelier, ete; Ra Cos 
175 Fed. 874. 

[a] Switch engine.—The use by a 
railroad of a sw itch engine having no 

“uncoupling ‘levers” does not subject 
it to the penalty, in absence of proof 
that such levers are necessary to en- 
able such engine to couple to cars by 
impact, and especially where it is 
shown that it can be uncoupled with- 
out the necessity of going between it 
and the car to which it is coupled. U. 
Rea Montpelier, ete., R. Co., 175 Fed. 


21. Central Vermont R. Co. v. U. 
S., 205 Fed. 40, 123 CCA 308; U. S. v. 
Southern R. Co., 170 Fed. 1014; U.S. 
v. Baltimore, etc., R. Co., 170 Fed. 456; 
Wabash R. Co. v. U. S., 168 Fed. 1, 93 
CCA 393; U.S. v. Southern Pac. Co., 
167 Fed. 699, 700; U.S. v. Atchison, 
etc., R. Co., 167 Fed. 696; Louisville, 
etc., R. Co. v. U. S., 162 Fed. 185 [aff 


see infra text 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ 


on 


§§ 984-986] 


29 


statute, 


ing order, at each end.? 


Empties. 
plies to empty cars.? 


Twin load. The hinatie coupler requirement 


and if intended in its use to be coupled 
at either end must have automatic couplers, in work- 
If both ends of the loco- 
motive are not intended for coupling use, it need not 
have automatic couplings at each end.?4 - 
seem that the automatic coupler is not required be- 
tween a locomotive and its tender.?°® 

The ae coupling requirement ap- 
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a twin load.27 


It would 


. , bb,.C. I Te29 


Requirement as to drawbars applies to any use of 
a defective bar.?® 

[§ 985] (bb) Switching Movements.?° 
tomatic coupler requirement has been held applica- 
ble to cars used in switching operations.*° 


The au- 


[§ 986 | (cc) Street and Interurban Railways.3 


The automatic coupler provision applies to cars 


hauled by an electric locomotive on an interurban 


has been held inapplicable as between cars carrying 


iiceea. 1021, 98'CCA 66415 Wil Se Vv. 
Philadelphia, ete., R. Co., 160 Fed. 
696; U.S. v. Georgia Cent. R. Co., 157 


Fed. 893. 

“The law also means that each car 
must be equipped with an uncoupling 
lever on each end thereof, by means 
of which such car can be at all times 
uncoupled from another car by a man 
standing at one end on the side of the 
car, and without the reasonable ne- 
cessity of going between such car or 
any other car, or without going 
around the end of the train in which 
said car might be hauled, or without 
crawling under or over said cars, in 
order to reach the uncoupling lever of 
the adjacent car.’”’ U.S. v. Southern 
Pac. Co.,. supra. 

[al “Under the act each car is a 
unit and must itself be completely 
equipped so that trainmen may go 
about their work without charging 
their memories” with differences be- 
tween cars.” \Wabash R. Co. v. U.S., 
168 Fed. 1, 5, 93 CCA 393 [quot Cen- 
tral Vermont R. Co. v. U. S., 205 Fed. 
40, 41, 123 CCA 308]. 

[b] Rule applied.—Where a cou- 
pler on one end of a car was defective, 
so that it could not be operated by 
the lever, it was no defense that such 
coupler was coupled to an effective 
coupler on another car and could be 
opened by the lever on that car. Cen- 
tral Vermont R. Co. v. U. S., 205 Fed. 
40, 123 CCA 308. 

Lc egmapsen he see infra text and notes 

—25. 

Street and interurban railways see 


infra § 986. 
Twin load see infra text and note 
22. U.S. v. Philadelphia, etc., R. 


Co,, 223° Fed: 215. 

23. U. S. v. Philadelphia, etc. R. 
Co., supra. 

[a] Tata atention. —A locomotive 
engine was equipped at each end with 
automatic couplers. Through an ac- 
cident the coupling on the front end 
became inoperative, the uncoupling 
device being put out of commission, 
although the coupling feature re- 
mained intact. The engine was used 
for some time in that condition, em- 
ployees being notified that the front 
coupler should not be used, and no 
car was coupled to the front end. 
Had a car been so coupled to the 
front end, it would have coupled au- 
tomatically, and could have been un- 
coupled, without the necessity of go- 
ing between the cars, by the use of 
the uncoupling device on such ear. 
It was held that the company violated 
the Act, since, while a locomotive en- 
gine need not be so designed that cars 
may be coupled at its front end, if 
intended in its use to be coupled at 
either end, it must have a coupling 
device at each end. U.S. v. Philadel- 
phia, ete., R. Co., 223 Fed. 215. 


24) eWiabash. Tt. iConrve Us Sienna 
Fed. 864, 97 CCA 284. 
25. See Pennell v. Philadelphia, 


ete., R. Co., 2381 U. 8. 675, 84 SCt 220, 
58 L. ed. 430 [aff 2038 Fed. 681, 122 


©CAGITAE 
26. Sova Sts lwouls; ete:) RiCo., 
154 Med) 5167 51850) US vy. Great 


Northern R. Co., 145 Fed. 438. 

“There is as great danger to the 
employe in going between empty cars 
£9 couple and uncouple them as there 


is in going between loaded cars for 
like purpose. The law is intended to 
protect the employe, whether the cars 
are loaded or empty, the condition be- 
ing that the cars are used in moving 
interstate traffic. It is as much in 
violation of this act to haul—that is, 
to pull, to drag, to draw—an empty 
ear that is used in moving commod- 
ities of interstate commerce, and 
which is not equipped with automatic 
couplers, as it is to haul a car ac- 
tually loaded with commodities of in- 
terstate commerce, not so equipped. 
The phrase, ‘used in moving inter- 
state traffic,’ does not only mean that 
the car must be actually loaded with 
interstate traffic and on its journey 
from state to state at the time of the 
alleged violation, but its more nat- 
ural meaning is that it is a car that 
has been used for such _ purpose, 
stands ready, and is intended to be 


used for such purpose whenever 
needed.” U.S. v. St. Louis, etc., R. 
Co., supra. 


Defective car provisions, enpties 
see supra § 983 text and note 91. 

27. U. S. v. International Great 
Northern: | R: : Co. (9\B. (2d). 142, 143: 

“A consideration of the fundament- 
al purpose of these acts, not only in 
the light of the terms employed, but 
of the legislative, judicial, and ad- 
ministrative history which has gath- 
ered around them, makes it clear 
that no construction should be 
adopted which leaves out of consider- 
ation the practical enforcement of the 
act in the light of its purpose, and 
that its purpose is remedial, to ob- 
tain safety, rather than penal, to ex- 
act retribution.” U.S. v. Internation- 
al Great Northern R. Co., supra. 

[a] For instance, where two cars 
carried a twin load, and for greater 
safety the railroad unfastened the au- 
tomatic coupling between such cars 
and substituted a chain coupling, 
there was no violation of the act be- 
cause whether the two cars be re- 
garded as one, or whether regard is 
had to the safety of operation with- 
out considering the cars as one, the 
operation of chain coupled cars carry- 
ing a twin load, and their return to 
the repair point for uncoupling, is not 
within the mischief the act intends to 
prevent, that is, such an operation 
promotes, instead of interfering with, 
the safety of trainmen. U.S. v. In- 
ternational Great Northern R. Co., 9 


BE. (2d) 142. 
: Improper loading see supra note 18 
a]. 

28. Chicago, ete., R: Co. v. Uy. S., 
196 Fed. 882, 116 CCA 444, 

[a] Locomotive.—‘We think, in 


view of the language of the act and 
its purpose, it was intended to in- 
clude within the term ‘freight cars’ 
all cars used in the movement of 
freight, whether freight was actually 
stored in them or they were used for 
the purpose of moving the train, and 
that there is included therein the 
locomotive at the head of the train 
and the caboose at the other end. 

. But all doubt is removed by 
‘Act March 2, 19038, c. 976, 32 Stat. 943 
(U. S. Comp. St. Supp. 1911, p. 1314), 
which amended the prior act, and en- 
acted that its provisions and require- 
ments relating to automatic couplers 
and heights of drawbhars, etc., ‘shall | 


interstate railway,** but not to single self-propelled 


be held to apply to all trains, loco- 
motives, tenders, cars and similar ve- 
hicles used on any railroad engaged in 
interstate commerce.’’’ Chicago, etc., 
R. Co. v. U. S., 196 Fed. 882, 883, 116 
CCA 444. 

[b] Limited use.—Where a loco- 
motive engaged in interstate com- 
merce was equipped with a drawbar 
on the front end of improper height, 
in violation of the Safety Appliance 
Act, the use of such locomotive in in- 
terstate commerce while so equipped 
constituted a violation of the aet, 
although, after an unsuccessful at- 
tempt to use the front drawbar for. 
the transfer of cars, the locomotive 
was sent to the roundhouse and re- 
versed, and thereafter only the tank 
end was used to couple the locomo- 
tive to cars. Chicago, etc., R. Co. v. 
U. S., 196 Fed. 882, 116 CCA 444. 

29. Power-brake provisions ap- 
plied to train and switching move- 
ments see infra § 991. 

30.) U.S. ve. Erie sR. Co:; 237) Ula: 
402, 35 SCt 621, 59 L. ed. 1019 [rev 
212 Wed. 853,,129.CCA 307]; \U.jS.4vz 
Atlantic Coast Line R. Co., 214 Fed. 

8; U.S. v. Chesapeake, ete., R. Co., 
213 Fed, 748, 751, 130 CCA 262; U. 
> AG Pere Marquette R. Co., 211 Fed. 
20. : 
“It is a matter of common knowl- 
edge that the danger incident to cou- 
pling cars is as great, if not greater, 
in Switching yards than on the line 
between stations. The fact that the 
statute provides that ‘such car may 
be hauled from the place where such 
equipment was first discovered to be 
defective or insecure to the nearest 
available point where such car can 
be repaired’ clearly shows that it was 
the purpose of Congress not to per- 
mit unnecessary delay in making re- 
pairs of defective equipment by keep- 
ing such cars on side tracks and 
moving them from place to place un- 
less it should be for the purpose of 
hauling them to the nearest avail- 
able point for the purpose of making 
needed repairs.’”’ U.S. v. Chesapeake, 
ete., Re iCo.,;) supra. 

[a] Reasons for rule.—(1) To 
hold that this proviso applies only 
to trains operated on lines between 
stations would in a large measure 
deny protection to those for whose 
benefit the Jaw was passed and give a 
narrow and artificial construction to 
the statute.” U. S. v. Chesapeake, 
etc., R. Co, 213 Fed. 748, 751, 130 
CCA 262. (2) “The name given to 
the movement is of no importance, 
and its character may not be con- 
trolling. That the use of a ear, 
whose coupling apparatus is inopera- 
tive, upon the tracks of a railroad 
company engaged in interstate com- 
merce and in connection with such 
commerce, either in a switch yard or 
in actual road service upon the main 
line, is a violation of the Safety Ap- 
pliance Acts is no longer an open 
question.” U. S. v. Pere Marquette 
R. Co., 211 Fed. 220, 222 [quot U.S. v. 
Chesapeake, etc., R. Co., supra]. 

Under state acts see infra § 999. 

31. Exception of logging cars see 
supra § 983 text and notes 4, 5. 

Under state acts see infra § 999. 

32. International R. Co. v. U. S., 
238 Fed. 317, 151 CCA 3338. 

[a] Ordinary freight. cars.—Inter- 


1030 [51 C.J.] 


cars on such railways.*? 


tute is furnished.?® 


ty for coupling operations.*° 


Passenger cars,*! as well as freight cars,** are 


national R. Co. v. U. S., 238 Fed. 317 
321, 151 CCA 333. 

33. International Ri "Co. v. U.. S.; 
supra. 

“A fair reading of section 2, which 
renders it unlawful for improperly 
equipped cars ‘to be hauled or used’ 
on any line engaged in interstate com- 
merce, Shows (as does the title of the 
act) that the mischief intended to be 
reached consisted in using cars that 
were to be hauled, and not vehicles 
self-propelled, and neither hauled by 
any other vehicle, nor themselves en- 
gaged in hauling. We are therefore 
of opinion that a verdict should not 
have been directed against the de- 
fendant below in respect of those 
trolley cars operating singly at the 
time of the alleged offense, and not 
shown to be used in trains.’ In- 
ternational R. Co. v. U. S., supra. 

fa] Trolleys coupled together.— 
The act does not require automatic 
couplers on trolley cars run singly 
between two cities in different states, 
but [semble] does require such cou- 
plers where the cars are coupled to- 
gether, although each runs by its own 
motor. International R. Co. v. U. S., 
238 Fed. 317, 151 CCA 333. 

84. Spokane, etc., R. Co. v. U..S., 
241 U. S. 344, 36.SCt 668, 60 L. ed. 


1037 [aff 210 Fed. 2438, 127 CCA 61, 
LRA1917A 558]. 

{a] Reason for rule.—‘Exceptions 
from a general policy which a law 


embodies should be strictly construed, 
that is, should be so interpreted as 
not to destroy the remedial processes 
intended: to be accomplished by the 
enactment. That the meaning con- 
tended for would be in direct conflict 
with this rule would seem free from 
doubt since the inevitable result of 
sustaining the contention would be 
to put it in the power of a railroad 
by operating a train for a trifling dis- 
tance over tracks within the excep- 
tion to thereby secure the right there- 
after to operate such train over long 
distances without regard to compli- 
ance with the safeguards of the stat- 
ute which otherwise would be con- 
trolling. And this reasoning disposes 
of the contention deduced from the 
use of the word ‘exclusively’ in the 
provision excepting cars used on log- 
ging railroads and its absence in the 
street railway clause, since on the 
face of the statute the object of both 
provisions was to exempt both the 
logging and street railway cars from 
the operation of the act only when 
used for logging on the one hand and 
on street railways on the other, and 
not to exempt them when not so 
used.” Spokane, etc., R. Co. v. U. S., 
241 U.S. 344, 350, 36 SCt 668, 60 L. ed. 
1037 [aff 210 Fed. 243, 127 CCA 61, 
LRA1917A 558]. 

[b] Bule applied.—Passenger cars 
operated in trains on a_ standard 
gauge interurban interstate electric 
railway are not wthin the exception 
in favor of cars “used upon street 
railways,” although they run over 
the local street railway tracks for 


The provision of the act 
excepting from the requirement of automatic cou- 
plings cars “used upon street railways” is applicable 
only when the cars are in fact so used.** 
[§ 987] cc. Grab Irons or Handholds. 
quirement that cars should be equipped with proper 
grab irons or handholds*° is violated if adequate grab 
irons are not provided,®® unless a suitable®’ substi- 
The requirement applies to 
both the ends and the sides of cars,*® and end grab 
irons should be located at that point in the ends of 
cars where they will afford train men greater securi- 
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The re- General. 


within the statute. 

Switching operations. 
applicable to car, as well as train, movements.** 

[§ 988] dd. Repair of Defective Cars**—(aa) In 
The duty exists not only to equip cars 
properly in the first place,*® but also to keep the ap- 
plianees in repair.*® 

Government inspectors are not obligated to advise 
a railroad company of defects discovered by them, 
and their failure to do so does not relieve the com- 
pany of its obligation to repair.** 

[§ 989] (bb) Prior to Repair Amendment. 


[§§ 986-989 


The grab iron provision is 


Un- 


der the statute prior to the repair amendment a de- 


the mile and a quarter lying between 
the company’s yards, near the city 
limits, and the terminal station. Spo- 
kane, ete., Ri Co. v. WU. 'S., 241 °U. 8. 


344, 36 SCt 668, 60 L. ed. 1087 [aff 
210 Fed. 243, 127 CCA 61, LRA1917A 
Sas. 

35. See USCA tit 45 § 8. 

36: U. S..v. Southern R.°Co., 170 
Fed. 1014; U.S. v. Illinois Cent. R. 


Co., 166 Fed. 997. 

[a] Insecure irons.—U. S. v. Il- 
linois Cent. R. Co., 166 Fed. 997. 

[b] Missing irons.—U. S. v. South- 
ern R. Co., 170 Fed. 1014. 

37. -See U. S. v.. Norfolk, ete: R: 
Co., 184 Fed. 99 (failure to provide 
grab irons or handholds was not ex- 
cused by the fact that the cars in 
question were equipped with air hose, 
steam hose, or other appliances af- 
fording some measure of protection 
to employees). 

38. U.S. v. Boston, etc., R. Co., 168 
Fed. 148, 151. 

“Tf at any place in the end of this 
car there was not a grabiron or hand- 
hold, properly speaking, but some oth- 
er appliance, such as a ladder or brake 
lever, or whatever else you please, 
which afforded equal security with a 
grabiron 6r a handhold at that point, 
then I shall instruct you that the law 
has not been violated so far as a grab- 
iron or handhold at that point is con- 
cerned. Having something there 
which performs all the functions of a 
grabiron or a handhold is just the 
same thing as having what is prop- 
erly called a grabiron or a handhold 
at that point. It may not be possible 
to say that a coupling lever or a lad- 
der is a grabiron or a handhold, but 
if it affords the same security to a 
man who may need to use one that a 


grabiron or a handhold, properly 
speaking, would afford, then, in my 
judgment, the statute has not been 
violated?) Ul Siitv.“ Boston; ete: (AR: 
Co., supra. 

39. U.S. v. Baltimore, ete., R. Co., 


184 Fed. 94. 

{a] While act is indefinite as to 
the number of handholds and as to 
the intended location thereof on the 
ends and sides of ears, it is not in- 
definite so far as it requires hand- 
holds to be provided both in the ends 
and sides of cars, and a yard engine 
used in interstate commerce is not 
equipped as required where no hand- 
holds are provided in the sides near 
the rear end of the tender, although 
the tender is equipped with a run- 
ning board and an uncoupling lever 
bar which runs nearly across the en- 
tire back of the tender, and is so lo- 
cated and of such a character that it 
might serve as a handhold, it not 
appearing that the presence of a 
handhold as required would not tend 
to greater security. U. S. v. Balti- 
more, ete., R. Co., 184 Fed. 94. 


40. U.S. v. Boston, etc., R. Co., 168 
Fed. 148. 

4lo/sU.S., van Norfolk etes eRe Co:, 
184.Fed. 99; Norfolk, ete., R. Co. v. 


Usa Si 7 Pedy 623 sL0IeCCAw2z 49. 


fective car capable of repair without moving to a 


42. Norfolk, ete, R. Go. v. U. S., 
supra. 
43:) UL SS vi ERlemha © Ove olanOeenes 


402, 35 SCt 621, 59 L. ed. 1919 [rev 
212 Fed. 853, 129 CCA 307]. 

Automatic coupling see supra § 985. 

Power-brake provisions applied to 
train and switching movements see 
infra § 991. 

44. Repair of defective 
brakes see infra § 994. 
aye under state acts see infra § 

45. U.S. v. Southern Pac. Co., 167 
Red: 699; U.S. v. Erie R. Co., 166 Fed. 

46. Chesapeake, etc., R. Co. v. U. 
S., 249 Fed. 805 [aff 242 Fed. 161, 
and certiorari den 248 U. S. 580 mem, 
39 SCt 67 mem, 63 L. ed. 431 mem]; 


power 


Atchison, ete; Ri Col we UiSse 1198 
Fed. 637, 117 CCA 341; U.S. v. South- 
ern Pac. Co., 167) Med. 26091) SU uss ave 
Atchison, etc.,’R. Co., 167 Fed. 696; 
Us, S.. v.. “Mrie «Re (Co; 166 Medk 3525 


U. S. v. Chicago Great Western R. Co., 
162 Fed. 775; U.S. v. Louisville, ete., 
R. Co., 156 Fed..193; U.S. v. South- 
ern Pac. R.. Co.j154 Meds 897an Wes: 
v. Great Northern R. Co., 150 Fed. 
229 ese Ve Southern R. Cow 135 
Fed. 122. 

“The Safety Appliance Act as orig- 
inally passed, being remedial and hu- 
manitarian in its purpose, is broadly 
construed, and in clear and unequiv- 
ocal language imposes on the de- 
fendant, as it did on all other inter- 
state railroads, the absolute and un- 
qualified duty of maintaining the 
safety appliances on its cars in a se- 
cure condition.” Chesapeake, ete., R. 
Co. v. U) S., 249 Fed. 805, 807 [aff 
242 Fed. 161, and certiorari den 248 U. 
S. 580, 39 SCt 67, 63 L. ed. 431). 

[a] Duty to provide repair facil- 
ities —A railroad subject to the act 
must establish repair ,points along 
its line for the purpose of making 
repairs necessary to comply with the 
law. U.S. v. Southern Pac. Co., 167 
Fed. 699; U. S. v. Atchison, ete., Ets 
Co.,- 167 Fed. 696. 

[b] Drawhar out of periph ie was 
no defense to an action to recover a 
penalty for the use, of a car with a 
low drawbar that it was caused by 
the breaking of the king pin, lowering 
the frame to which the drawbar was 


attached. Atchison, ete, R. Co. v. 
WitSi, 19:3; Med )'637,0 01 Ty CCAGS4 te 
AT. YSouthern) Pace Cowie Weiss mao 


F. (2d) 61 [certiorari den 276 U. S. 
637 mem, 48 SCt 421 mem, 72 L. ed. 
745 mem]; Chesapeake, etc., R. Co. v. 
U. S., 249 Fed. 805, 808 [aff 242 Fed. 
161, and certiorari den 248 U. S. 580 
mem, 39 SCt 67 mem, 63 L. ed. 431 
mem]. ; 

“No duty rested on the government 
inspectors, when they discovered the 
defective condition of the cars at 
Covington, to report that fact to de- 
fendant’s employés that the defects 
might be remedied before the cars 
were moved.’ Chesapeake, etc., R. 
CoS V0 Us 4S 3 Sabra, 


Jor later cases, developments and changes in the law see cumulative Annotations, same title, page and note nvnber. 


- §§ 989-990] 


repair point had to be repaired on the spot.*8 
the defect was such that it could not be repaired on 
some authorities considered it permissible 
for the railroad to haul the defective car to a repair 
point,*® provided it was taken to the nearest place.°° 
Other decisions denied the power to haul the ear 
even to a repair point,*! unless the car was moved by 
itself and not in connection with revenue cars or 
A railroad was under a duty to inspect 
ears delivered to it by other connecting railroads and 
refuse to transport them if not properly equipped.** 

[§ 990] (cc) Since Repair Amendment. 


the spot, 


trains.®? 


4s. U.S. v. Southern Pac. Co., 167 
Hed. 699; U.-S: v. Atchison, etc., R. 
Co., 167 Fed. 696; U. S. ‘v. Chicago 


Great Western R. Co., 162 Fed. 775; 
ha v. Southern Pac. R. Co., 154 Fed. 
[a] Time and place for repairs.— 
If a defect occurs during the progress 
of a trip and it is of such character 
that it can be repaired at any stage 
in the journey without serious incon- 
venience or delay, it should be re- 
paired before the car is moved any 
further upon its journey. U.S. v. 
Southern Pac. R. Co., 154 Fed. 897. 


49 NU Sol: Southern PaAcyeCOr,, Lore 
Fed. 699; U. S. v. Atchison, ete., R. 
Co., 167 Fed. 696; U. S. v. Chicago 


Great Western R. Co., 162 Fed. 775; 
U. S. v. Southern Pac. R. Co.,'154 Fed. 


897. 

50. U.S. v. Southern Pac. Co., 167 
Fed. 699; U. S. v. Southern Pac. R. 
CWO oss (PCAs Soin LU. Ose Vi ChICcazo, 
ete, (R. Co. 149 Wed. 486. See U. S. 
wv. Houisville, etc: Re Co, 156 Fed. 
195, [aff 167 Fed. 306, 93 CCA: 58] 
(where a defect in the coupling of a 
loaded car was discovered by defend- 
ant, but could not be repaired where 
the car was without blocking the 
entire business of the yards, and the 


place of business of the consignee of, 


the. contents of the car was only a 
‘short distance away and nearer than 
the repair track, and the company 
took the car to the consignee and had 
it unloaded before taking it to the 
repair track, it had adopted the most 
practicable course and was not guilty 
of a violation of the statute). 

[a] Violation shown.—Where an 
interstate carrier hauled cars, con- 
siderably damaged by derailment, so 
that the coupling devices were gone, 


three hundred and seventy nine miles. 


past three or more places where re- 
pairing was done in order to make 
repairs at larger and better equipped 
shops, it violated the Safety Appli- 
ance Law. U.S. v. Chicago, etc., R. 
Co., 149 Fed. 486. 

Bre Ghicago: ete; R.-Co. v. U.S; 
168 Fed. 236, 983 CCA 450, 21 LRANS 


690 [rev 157 Meds Ooi Wis on) Valse 
Louis, ete., R. Co., 154 Fed. 516. 
52. Chicago, etc., a OOrn MV ciellen woes 


168 Fed. 236, 238, 93 CCA 450, 21 LRA 


NS 690 [rev 157 Fed. 616]. : 
“The object of the safety appliance 
statutes was manifestly to require in- 
terstate carriers to maintain their 
rolling stock in a certain condition 
of safety. It could not have been the 
intention of Congress to impose this 
duty upon carriers, and at the same 
time deprive them of the only prac- 
tical method of meeting its require- 
ments. Rolling stock must neces- 
sarily become defective, within the 
terms of these statutes, both by use 
and by accident. Repair shops can- 
not be kept on wheels. Such shops 
cannot be brought to the defective ve- 
hicle. The only practical method of 
railroading requires that such ve- 
hicles, when out of repair, shall be 
taken to the shops; and if they are 
wholly excluded from commercial use 
themselves, and from other vehicles 
which are commercially employed, 
they do not fall within any of the 
classes covered by the safety appli- 
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Under | before discovery 
ance acts. A carrier may move one 
or more cars by themselves to re- 
pair shops, for the purpose of having 
them placed in a condition to conform 
to the safety appliance acts, without 
being guilty of a violation of those 
acts while thus engaged in an honest 
effort to meet their requirements.” 
Chicago, ete:, Ri Co.) v.2U.S., supra. 

53... U.S. ve Chicago;-ete}, .» Ra .Co,; 
149 Fed. 486. 

54. See USCA tit 45 § 13. 

55. U.S. v. Northern. Pac. R, Co., 
293 Fed. 657; Chesapeake, etc., R. Co. 
v. U; S., 249 Hed. 805; 162). CCA. 139 
[certiorari den 248 U. S. 580 mem, 39 
SCt 67 mem, 63 L. ed. 431 mem]; Erie 


R.. Coy ve U.S. °240, Pedy 2:83) 338) 153 
CCA 64; Chesapeake, etc., R. Co. v. 
U. S., 226 Fed. 688, 141 CCA 439. 


“The amendment permitting haul- 
ing toa repair point tended to enlarge, 
and not to restrict, the rights of the 
carrier. The ‘remedy” given by the 
amendment was to permit hauling to 
a repair point, and this amendment 
should be construed ‘to advance the 
remedy.’’’ Erie R. Co. v. U. S., supra. 

[a] “It was undoubtedly the pur- 
pose of Congress in adopting the 
amendment of 1910 to somewhat relax 
the rigid rule which had theretofore 
been announced as to the time with- 
in which repairs: of defective cars 
should be made.” S. v. Ches- 
apeake, etc., R. Co., 213 Fed. 748, 750, 
130 CCA 262. To same effect Ches- 
apeake, etc., R. Co. v. U. S., 226 Fed. 
683, 686, 141 CCA 439. 

Former rule see supra § 982. 

56. U. S. Ww. Chesapeake, ete, R. 
Cor 213 Hed. 748). 752.) 130 1 CCA. 321625 
U. S. v. Rio Grande Western R. Co., 
174 Fed. 399, 98 CCA 293. 

“Tf the defect is of such character 
that it cannot be repaired at the point 
where discovered, such car may be 
hauled to the nearest available point 
for that purpose, and not used in the 
meantime on its lines between sta- 
tions or in its yards.” U.S. v. Ches- 
apeake, etc., R. Co., supra. 

57. Baltimore, etc... Co. v. Us'S., 
242 Fed. 420, 423, 155 CCA 196 [writ 
of error dism 248 U. S. 540 mem, 39 
SCt 183, mem 63) )i. ‘ed. -411) smem 5 
Erie R. Co. v. U. S., 240 Fed. 28, 153 
CCA 64. 

“The fact that this car was being 
hauled for repair in connection with 
cars in commercial use, does not 

; take | such movement out of 
the proviso.” Baltimore, etce., R. Co. 
v. U. S., supra. 

58. Erie Ri.Cos-vi Us 285240: Med, 
28, 153 CCA 64. 

[a] Reasons for rule.—(1) Even 
if the provision in the amendment of 
Act April 14, 1910 § 4, without the 
subproviso, did not authorize the 
hauling of defective cars in commer- 
cial or revenue trains, but only in 
special trains, the Ssubproviso, by ex- 
pressly prohibiting the hauling of 
cars by chains in revenue or commer- 
cial trains, excludes other cars from 
the effect of the proviso. BPrie R. Co. 
v. U. S., 240 Fed. 28, 35, 153 CCA 64. 
(2) At ‘is said that, because the per- 
mission of the proviso of section 4 
extends only to ‘any car,’ it should 
not be thought of as reaching a train 
or an association of cars, or, in oth- 


[51..C.J,] >» 1081 


an amendment to the act it was provided that a de- 
fective car could, within the limitations imposed, be 
hauled to the nearest available repair point.°* 
amendment has been, construed as relaxing the rigid 
rule theretofore obtaining,®® and permits the hauling 
of a defective car to a repair point in accordance 
with the statutory limitations.*® 
may be hauled in connection with cars commercially 
used,°* or in revenue trains.°® 
will not be extended beyond its express terms,°® and 
has been held not to permit hauling a defective car 


‘This 


The defective car 


But the amendment 


of the defect;®° nor if the defect 


er words, that general permission to 
haul a car does not extend to hauling 
it in a train or in any way except 
alone. This construction is fatal to 
the whole purpose of the act, because 
the original prohibition of section 2 
and the penalties of section 4 are not 
directed against hauling trains hav- 
ing the defective cars, but are against 
hauling ‘any car.’ Consequently, if a 
car alone and a car in a train are es- 
sentially different things, and if the 
language ‘any car’ reaches the former 
and not the latter, sections 2 and 4, 
the main sections of the act, do not 
reach trains including defective cars, 
but only such a car as a separate - 
unit; and, of course, this construc- 
tion is not right.” Erie R. Co. v. U. 
S., supra. 

59. U.S. v. Northern, Pac. R..Co., 
293 Fed. 657; U.S. v. Northern Pae. 
R. Co., 287 Fed. 780; Denver, etc., R. 
Co. v. U. S., 249 Fed. 822, 162 CCA 56; 
Chesapeake, etc., R. Co. v. U. S., 249 
Fed. 805, 162 CCA 39 [certiorari den 
248 U. S. 580 mem, 39 SCt 67 mem, 63 
L. ed. 431 mem]; Chesapeake, etce., 
R.. Co. vir U.S, 2216 Meds 683), 141 CCA 
439) Us S..v., Trinity, etc.;4R.Co., 294 
Fed. 448, 128 CCA 120. 

[a] “Straightened is the gate and 
narrow the way marked out by the 
proviso for the movement of a defec- 
tive car. Any departure from that 
narrow way is made by section 5 of 
the act unlawful, and subjects the 
carrier to the penalty of the statute. 
These restrictions were necessary to 
prevent the Safety Appliance Law 
from being destroyed by the privilege 
granted by the proviso. Congress 
showed plainly its purpose that this 
result should not occur, by the re- 
iterated safeguards, negative and af- 
firmative, which it placed around the 
privilege.’”’ Denver, ete., R. Co. v. U. 
S., 249 Fed. 822, 827, 162 CCA 56. 

60. Southern Pac. Co. v.. U. S., 23 
EF. (2d) 61 [certiorari den 276 U. S. 
637 mem, 48 SCt 421 mem, 72 L. ed. 
745 mem]; U. S. v. Northern Pac. R. 
Co., 298 Fed. 657; U. S. v. Northern 
Pac. R. Co., 287 Fed. 780, 783; Ches- 
apeake, etc., R. Co. v. U. S., 249 Fed. 
805, 808, 162 CCA 389 [aff 242 Fed. 
161, and certiorari den 248 U. S. 580 
mem, 39 SCt 67 mem, 63 L. ed. 431 
mem]; Chesapeake, ete., R. Co. v. U. 
S., 226 Fed. 683, 141°CCA 439. 

“A hauling of it before its bad or- 
der condition is discovered, although 
the carrier be without fault:in not 
making the discovery, is a violation 
of the statute.’”’ Chesapeake, ete., R. 


Com v7 Us Sz supra > fau0t] Un Sense 
Northern Pac. R. Co., supra]. -* 
[a] Thus, where federal inspec- 


tors discovered a defective coupling 
on a car, but did not tell the train 
erew, and the car proceeded with the 
defective coupling to a further point, 
where the train crew themselves dis- 
covered and repaired the defective 
coupling, the railroad was liable to 
penalty for violation of the absolute 
duty to have all couplings in perfect 
condition and for running the defec- 
tive car from the point where the 
federal inspectors discovered the de- 
fect to the point where the train crew 
discovered and repaired it, the stat- 
utory exception permitting hauling 
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can be repaired on the spot;*! nor for purposes oth- 
er than repair;°? nor if the defect originated on a 
connecting private®*® or public®* railroad, unless the 
To be within the 
amendment, it must appear that the ear was original- 
ly equipped in proper fashion and became defective 
during use,°° except that the repair proviso applies 


movement is purely incidental.®* 


of defective cars to the nearest point 
for repairs being inapplicable. South- 
ern acs Co. Vv: Maisie Oma ACB) BGs 
{certiorari den 276 U. S. 637 mem, 48 
SCt 421 mem, 72 L. ed. 745 mem]. 

Glo Un S. vi. Brie Re Cot. 237 Us. 
402, 35 SCt 621, 59 L. ed. 1019 [rev 
212 Fed. 853, 129 CCA 307]; St. Louis 
Southwestern R. Co. v. U. S., 29 F. 
(2d) 568; Denver, etc., R. Co. v. U.S. 
249 Fed. 822, 162 CCA 56; Chesapeake, 
etc., R. Co.'v. U. S.,'226 Fed. 683, 141 
CCA 439; U. S. v. Atchison, etc., R. 
Co., .220 Fed. 215. 

“The statute contemplates that if, 
when the defective equipment is dis- 
covered, it can be repaired at the 
point where the discovery is first 
made, then it is incumbent upon the 
railroad company to repair the same 
as soon as the services of a repair- 
man can be had.” U. S. v. Ches- 
apeake, etc., R. Co., 213 Fed. 748, 752, 
130 CCA 262. 

[a] “Wecessary” movement of car, 
—'‘‘In order that the movement of a 
car, such as is involved herein, can 
be justified, it must be shown by the 
carrier that such movement was nec- 
essary, in order that the required re- 
pairs might be made, and that such 
repairs could not be made except at 
the repair point to which the car was 
moved. It will not suffice, in my 
judgment, to hold that the word ‘nec- 
essary’ is the substantial equivalent 
of ‘convenient’ or that it should be 
qualified by the phrases ‘practicably’ 
or ‘economically’; so to hold would 
be to place convenience, practicabil- 
ity, and economy above human life, 
and that this court will not do.” U. 
S. v. Atchison, ete., R. Co., 220 Fed. 
215, 217. 

[b] Defect discovered in yard.— 
Safety Appliance Act, as amended by 
the act of April 14, 1910, does not 
permit movement of cars with defec- 
tive equipment on sidetracks or in 
yards except to the nearest available 
point for repairs, and is violated by 
moving a defective car from one yard 
to another and in the yards, and fail- 
ing to make repairs for twelve days. 
U. S. v. Chesapeake, etc., R. Co., 213 
Fed. 748, 130 CCA 262. 

62. Denvers: etesR. Covev. Uses: 
249 Fed. 822, 162 CCA 56. See Ches- 
apeake, etc., R. Co. v. U. S., 249 Fed. 
805, 162 CCA 39 [aff 242 Fed. 161, 
and certiorari den 248 U. S. 580 mem, 
39 SCt 67 mem, 63 L. ed. 431 mem]. 

[a] Delivery of load.—Under Act 
April 14, 1910 § 4, a car discovered 
to be defective cannot be hauled or 
handled for any purpose other than 
repair, and 
the purpose of delivering its load to 
a consignee, even when unloading is 
necessary for its repair, unless it be 
affirmatively shown that such deliv- 
ery involves no more movement or 
handling of the car than in unloading 
or transferring its load. Denver, etc., 
R. Co. v. U. S., 249. Fed. 822; 162 CCA 
56. 

63. U.S. v. Northern Pac. R. Co., 
287 Fed. 780. 

[a] Logging railroads, connecting 
with the tracks of an interstate car- 
rier, but operated by different com- 
panies and extending several miles 
into the woods, although not common 
carriers, are not merely industry or 
spur tracks of the carrier, but are 
equivalent to connecting lines, for the 
purposes of the amendment ue te 
hauling cars for repair. 1Of 
Northern Pac. R. Co., 287 Fed. 730.” 


may not be handled for’ 
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[b] Defective handholds.—uw. S. v. 
Northern Pac. R. Co., 287 Fed. 780. 

64. U. S. v. Spokane International 
RCo. 30 By (20)015059 Ue Ss ve. Narth- 
ern Pac. R. Co., 293 Fed. 657; Balti- 
more, etc.,, R. Co. ve_U.48., 242) bed: 
420, 155 CCA 196 [writ of error dism 
248 U. S. 540 mem, 39 SCt 133 mem, 63 
L. ed. 411 mem]. 

[a] “Carrier” construed.—The 
hauling of a car having a drawbar of 
less than the standard height to a 
point where it can be repaired is not 
within the proviso of Act April 14, 
1910 § 4, unless the equipment became 
defective while being used by the car- 
rier so hauling it, and the proviso 
does not apply where the carrier 
hauling it received the car from 
a connecting carrier with defective 
equipment, since ‘“‘such carrier” is not 
necessarily to be referred, according 
to strict grammatical construction, to 
the last antecedent, namely, “any 
common carrier subject to the act,” 
when the meaning of the clause would 
thereby be impaired, but plainly re- 
lates to the carrier hauling the de- 
fective car for repairs. Baltimore, 
etc.; R. Co. v; U. S.,.242 Fed. 420, 155 
CCA. 196 [writ of error dism 248 U. S. 
540 mem, 39 SCt 133 mem, 63 L. ed. 
411 mem]. 

[b] “No duty rests upon a car- 
rier to accept from a connecting line 
a car equipped in, violation of the law, 
and want of knowledge as to the de- 
fect while. in use will not excuse a 
violation or relieve from liability.” 
U. S. v. Spokane International R. Co., 
30 F. (2d) 150, 154. 

[c] Refusal to accept.—‘It is both 
the right and duty of a carrier to re- 
fuse'to accept such defective car in 
interchange when such acceptance 
would necessarily involve its own use 
of such car in violation of these Acts. 
Clearly no contrary inference can be 
drawn, by necessary implication from 
the provision of section 3 of the Act 
of March 2, 1893, authorizing a car- 
rier to refuse to receive from a con- 
necting line cars not equipped suffi- 
ciently with such power or hand 
brakes as would work with the brakes 
in use on its own cars; this being a 
right which the carrier would not 
otherwise have had, as the Act did 
not prohibit ipso facto th'e use of such 
ears, but merely the running of a 
train not containing a sufficient num- 
ber of cars equipped with power or 
train brakes to enable the engineer to 
control its speed.” Baltimore, etc., R. 
Co. v. U. S., 242 Fed. 420, 425, 155 CCA 
196 [writ of error dism 248 U.S. 540 
mem, 39 SCt 133 mem, 63 L. ed. 411 


mem]. 
65. USS ve Louisville, etc., Bridge, 
ete. OR Corts ee "@d) 646; ‘GEL Sean 


Northern’ Pac) R. Co; 293) Bed., 6575 
Baltimore, etc., R. Coy voaU! S., 242 
Fed. 420, 425, 155 CCA 196 [writ of 
error dism 248 U. S. 540 mem, 39 SCt 
133 mem, 63 L. ed. 411 mem]. 

“In case a defective car is received 
from a connecting carrier in a string 
or train of cars, the mere incidental 
handling of such car by the receiving 
earrier, refusing to accept it, in such 
manner aS may be necessary to dis- 
connect it from the other cars for re- 
delivery to the connecting carrier and 
to proceed with the use of the other 
cars, would not be a use or hauling of 
such defective car by the receiving 
earrier which would subject it to the 
penalties of the Act; such incidental 
handling of the car not being in con- 


to ears built without safety appliances where an ex- 
tension period for properly equipping such cars 
has not yet expired.®* 

Nearest available point for repair is to be deter- 
mined with reference not only to distance, but also 
to all other factors.° 
the nearest repair point has been held insufficient to 


Mere congestion of work at 


Act, but a necessary step in further- 
ance thereof.’ Baltimore, etc., R. Co. 
v:_U.'S.supra. 

[a] TIllustration.—Where a_ ter- 
minal company, which received in its 
yard cars for transfer to other roads, 
had placed in its yard by a railroad 
with others a car with a defective 
running board, the retention of such 
car until other cars to be transferred 
to such company had accumulated, 
and then returning it with them, was 
not a violation of Safety Appliance 
Act § 2, as the original carrier could 
have hauled the car to the nearest 
point for repair under the proviso, 
and so the connecting carrier could 
do the same. U. S. v. Louisville, ete., 
Bridge, ete.,Co.,:1 F., (2d) 646. 

66. Baltimore, ete., R. Co. v. U. S., 
242 Fed. 420, 424, 155 CCA 196 [writ 
of error dism 248 U. S. 540 mem, 39 
Se 133 mem, 63 L. ed. 411 men 

S.. v. Bs ete., R. Co., 211 Fed 
tis 128 CCA 120. 

“Under the specific language of the 
proviso, the privilege of hauling a de- 


fective car for repairs is only granted - ; 


when the car had, in the first in- 
stance, been properly equipped and 
thereafter became defective while be- 


ing used.’ Baltimore, etc., R. Co. v. 
UES. Supra). 

67. U.S. v. Pennsylvania Co., 237 
has 471 [aff 241 Fed. 824, 154 CCA 


}. 

{a] Tllustration.—Federal Safety 
Appliance Act April 14, 1910 ¢ 160 § 3 
provides that the interstate commerce 
commission may, upon full hearing 
and for good cause, extend the period 
within which any common carrier 
shall comply with the provisions of 
the section with respect to the equip- 
ment of cars actually in service upon 
the date of the passage of the act. 
The interstate commerce commission, 
extended the time for defendant rail- 
road company to change and. apply all 
appliances on freight cars so as to 
comply with the act for five years 
from July 1, 1911, except that, whena 
car should be shopped for work 
amounting to practically rebuilding 
its body, it should be equipped accord- 
ing to the standards prescribed. A 
further provision of the act declared 
that, when any car shall have been 
properly equipped as provided, and 
such equipment shall have become de- 
fective or insecure while such car was 
being used, it may be hauled from the 
place where such equipment was first 
discovered to be defective to the near- 
est available point where it might be 
repaired without liability for the pen- 
alty imposed. It was held that, un- 
til expiration of the extension granted 
by the commission, the proviso ex- 
tends to freight cars built and in 
service prior to July 1, 1911, which 
were not provided with all the re- 
quired safety appliances, and which 
had not been shopped for work, 
amounting to practically rebuilding 
the body of the car before such cars 
became defective while in service. U. 
S. v. Pennsylvania Co., 237 Fed. 471, 
475 [aff 241 Fed. 824, 154 CCA 526] 
(“To say that the proviso extends only 
to cars equipped as provided by the 
act itself would be to read out of it 
the provision for an extension of the 
time for complying with it which was 
granted to the commission and which 
was exercised before the movement 
complained of’’). 


68. U.S. v. Boston, etc., R. Co., 243 
Fed. 795. 
[a] Itis matter of business judg- 


travention of the purposes of the! ment, on which the good-faith deci- 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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justify hauling a defective car to a more distant 


point.®® 
Use of drawbars or chains. 
in the automatic coupling device, 


hauled in connection with cars commercially used?® 
or in revenue trains,"! the hauling should be done by 
using drawbars instead of chains for coupling pur- 
poses,*? unless the car contains perishable freight or 
live stock, in which case chains are permissible.7* 
Cars may be hauled with chains if not in connection 
with cars commercially used or in revenue trains."4 

[§ 991] (b) Power or Air Brakes’*°—aa. In Gen- 


sion of those in charge has weight, 
and the statute is satisfied where, 
because of the nature of freight, train 
schedules, and the time of day or 
night that the defect developed, the 
ear is taken to a point further than 
the nearest point by Gistance, the 
farther point being the nearest ‘‘avail- 
able’ under the circumstances.  U. 
S. v. Boston, etc.; R. Co., 243 Fed. 795. 
[b] TIllustration.—‘“‘The contention 
of the plaintiff is that the car ought 
to have been taken to Fitchburg, be- 
cause the distance was shorter. Ob- 
viously some movement of the car in 
its defective condition was necessary; 
it was beyond repair with the facili- 
ties at Gardner. The defect occurred 
. during the night; the car was loaded 
with freight, on some of which speedy 
delivery may have been important. 
There was unloading facilities at 
Gardner, but it’ does not appear that 
there was any car there into which 
the freight could have been trans- 
ferred from the defective car. What 
was done involved ‘hauling the car 
about 20 miles further than the dis- 
tance to Fitchburg; but it ‘gained on 
the voyage,’ and does not appear to 
have substantially increased the risk 
of injury to employés.” U.S. v. Bos- 
ton, ete., R. Co., 243. Fed. 795, 796. 

69. U. S. v. Pennsylvania Co., 237. 
Fed. 471, 477 [aff 241 Fed. 824, 154 
CCA 526]. 

“There can be no doubt that with 
larger yards or a greater force of men 
employed these cars could have been 
repaired at any one of the_ three 
‘points near which they were discov- 
ered to be in bad order. A construc- 
tion should not be put upon such wisé 
and humane legislation as these safe- 
ty appliance acts certainly are which 
will permit a carrier at its option to 
ereate as the defendant did the ‘ne- 
ecessity’ which shall exempt it from 
compliance with the law. Failure to 
have repair yards of adequate capac- 
ity or the failure to provide a suffi- 
cient force of men to repair cars 
,which may become out of repair in 
the vicinity of the established yards 
of the carrier cannot be permitted to 
create the ‘necessity’ which the pro- 
viso declares shall exempt the com- 
pany from liability for the moving of 
such defective cars.” U.S. v. Penn- 
Sylvania Co., supra. 

{a] Rule applied.—Under the Fed- 
eral Safety Appliance Act of April 14, 
1910, providing that, when any car 
shall have been properly equipped 
and such equipment shiall have be- 
come defective or insecure while such 
car was being used, it may be hauled 
from the place where the equipment 
was first discovered to be defective, 
to the nearest available point where 
the car might be repaired, a railroad 
company cannot justify the hauling 
of cars past the nearest repair points 
to a far-distant repair point on the 
ground that the repairs could not be 
reasonably made at the nearest points 
because of congestion and insufficient 
forces of men, for the statute, being 
for the protection of employés and 
passengers, should be given such a 
construction as would prevent car- 
riers from practically suspending its 
operation. S. v. Pennsylvania Co., 
aoe Fed. 471 [aft 241 Fed. 824, 154 CCA 
5 
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Under the statute’® and regulations pursuant 


thereto,’” every train must be equipped and oper- 


and the car is 


70. [a] Cars are “commercially 
used” cither when they are moving 
traffic, or when, although empty, they 
are moving to points for the purpose 
of receiving traffic. Denver, etc., R. 
Co. v. U. S:, 249 Fed. 822, 162 CCA 


56. 

{b] Even though called “a hospi- 
tal train.”—Denver, etc., R. Co. v. U. 
S., 249 Fed. 822, 162 CCA 56. 

71. [a] ‘Train is “revenue train” 
when it is moved for the purpose of 
transporting traffic for revenue. Den- 
ver, ete., R. Co. v. U. S., 249 Fed. 822, 
162 CCA 56. 

FE a iW idy Sie) OTIC teva, CO ot Ok nos 
402, 35 SCt 621, 59 L. ed. 1019 [rev 212 
Fed. 853, 129 CCA 307]; Denver, etc., 
R. Co. v. U. S., 249 Fed. 822, 162 CCA 
56; Erie R. Co. v. U. S., 240 Fed. 28, 


.32, 153 CCA 64. 


“A subproviso, to section 4 ‘ 
says that: ‘Nothing in this proviso 
shall be construed to permit the haul- 
ing of defective cars by means of 
chains instead of drawbars, in reve- 
nue trains or in association with other 
cars that are commercially used,’ etc. 
This exception or proviso is capable 
of more than one construction. It 
may refer only to cars where the 
coupling devices are so defective that 
the cars must be hauled by chains, 
instead of drawbars. This we call the 
first construction. If this is to be 
adopted, it excepts such chained-up 
cars from the general hauling permis- 
sion given in the body of the proviso, 
and, as to them, restricts that permis- 
sion to some method which does not 
involve hauling them in association 
with other cars commercially used, 
and thus, by inference, permits the 
Hauling of a chained-up car to the 
nearest available repair point by an 
engine devoted only to that car, or in 
‘hospital trains,’ or perhaps in some 
other way. By what we call the sec- 
ond construction, the subproviso re- 
fers to three different classes of cars, 
and forbids the hauling of defective 
cars: (a) By means of chains in- 
stead of drawbars; (b) in revenue 
trains; or (c) in association with 
other cars commercially used. If this 
is right, defective cars cannot be 
hauled at all by means of chains in-, 
stead of drawbars, nor can they be 
taken even to the nearest repair point, 
unless by themselves and not in asso- 
ciation with commercial cars. This 
second construction is the one con- 
tended for by the government and 
adopted by the court below; the first 
is urged by the plaintiff in error,” and 
was adopted by the upper court. Erie 
Re. Co. vi GS. supra. 

78. Us sSiiv. Erie wR. 1Co.;-.23'% U.S: 
402, 85 SCt 621, 59 LL. ed. 1019 [rev 
212 Fed. 853, 129 CCA 307]. 

74. Erie R. Co. v. U. S., 240 Fed. 
28, 153 CCA 64. 

{a] Giving subproviso its correct 
construction, it pro- 
hibited only the hauling of cars with 
chains in commercial or revenue 
trains, but did not prohibit absolutely 
the ‘hauling of cars with chains, and 
the hauling of bad order cars in com- 
mercial or revenue trains. BPrie R. Co, 
v. U. S., 240 Fed. 28, 153 CCA 64. 

75. Braking requirements under 
state acts see infra § 1000. 

76. See USCA tit 45 §§ 1, 9. 

77. See provisions of regulations. 


ated with power or air brakes operated automatically 
from the engine and used on a specified percentage 
of the cars, and a railroad company is liable for run- 
ning a train in violation of these provisions. 
power brake requirements apply to movements of a 
train as distinguished from movements of individ- 
ual cars not operating as trains.’® 
statutory sense is an engine and cars assembled, cou- 
pled and running or ready to run along the railroad, EU 
| and includes transfer trains,*! and trains operated 


78 


The 


A train in the 


78. U. S. v. Chieago Great West- 
ern R. Co., 152 Fed. 775. 

79. U.S. v. Brie R. Cot, 237 4 REE ss 
402, 407, 35 SCt 621, 59 L. ed. 1019 [rev 
212 Fed. 853, 129 CCA 3071 We Se Ne 


Louisville, etc., Bridge Co., 236 Fed. 
1001 [aff 262 Fed. 1019]. 
“The .air-brake provision deals 


with running a train, while the other 
requirements relate to hauling or us- 
ing a car. In one a train is the unit 
and in the other a car.” U.S. v. Erie 
R. Co., supra [quot U. S. ve Louisville, 
ete: R. Co., 236 Fed. 1001, 1003]. 
80.0°U.S. Ww. Brie -RiiCo}, 23:7/20er Ss 
402, 35 SCt 621, 59 L. -ed.'1019 [rev 
212 Fed. 853, 129 CCA 307]; Chicago, 
ete, Ri Cot iwi) W<18412:2) Bye@a)) ibe 
Illinois Cent. R. Co. v. U. S., 14 
(2d) 74%, 7485. U.S. v. ‘Gulf, ietel, R 
Co., 255 Fed. 758, 167 CCA 104; WeeSs 
v. Galveston, ete: RCo., (255 Fed. VEsby, 
LOMCCAC AOL WU: "Sov. Louisville, ete., 
Corona Co., 236 Fed. 1001 (aff 262 Fed. 

““* train,’ within the meaning of 
the statute, consists of an engine and 
cars assembled and coupled together 
for a run or trip, as distinguished 
from a situation where the cars are 
simply being assembled and coupled 
into outgoing trains, or incoming 
trains are being broken up.” Illinois 
Cents Ric Cok vieUoiSs: supra: 

[a] “When a train is thus made 
up and is proceeding on its journey 
it is within the operation of the air- 
brake provision.” U.S. v. Erie R. Co., 
237 U. S. 402, 407, 35 SCt 621, 59 1B 
ed. 1019 [quot Chicago, ete: RiCosve 
Us; 228 .(20)e 29, 730: EERSIavs 
Galveston, etc., R. Co., 255 Fed. 755, 
757, 167 CCA 101; U.S. v. Louisville, 
ete., Bridge Co., 236 Fed. 1001, 1003 
(aft 262 Fed. 1019) ]. 

[b] Caboose and markers.—‘‘The 
words ‘any train’ are believed to 
clearly include all trains having cars. 
coupled together and locomotives 
drawing them, irrespective of wheth- 
er a caboose is attached or markers 
displayed.” U.S. v. Grand Trunk R. 
Co.,.203 Fed. 775, 776. 

81. S. v. Northern. Pac. R. Gor 
254 U.S. 251, 41 SCt 101, 65 L. ed. 249 
[rev 255 Fed. 655, 167 CCA 31]; Louis- 
ville, ete., Bridge Col was S., 249 U. 
S$. 534, 39 SCt 355,'63>L. ed. 75%: 7Uz 
Sy v.- Chicago, etc, i. Coj023t= Uwe 
410, 35 SCt 634, 59 LL. ed. 1023 [rev 211 
Fed. 12, 127 COA 438]; U.S. v. Brie 
RCo; 237. Ss 402, 35 SCt 621, 59 L. 
ed. 1019 [rev 212 Fed. 853, 129 CCA 
307]; Chesapeake, etc., R. Co. v. U. 
S., 226 Fed. 683, 141 CCA 439. 

{a] Term “trains” includes trans- 
fer trains of freight cars carrying no 
caboose or markers, which are oper- 
ated by yard or switching crews be- 
tween two freight yards of an inter- 
state railway company on opposite 
sides of the Missouri River over a 
considerable stretch of main line 
track which intersects at grade the 
tracks of other railway companies. 
U.S. v. Chicago, ete., R. Co., 237 U: 
S. 410, 35 SCt 634, 59 L. ed. 1023 [rev 
211 Fed, ees al CoA 438]. 

[b] “Transfer trains, like those 
here involved, are ‘trains’ within the 
meaning of the act.” U.S. v. North- 
ern Pac. R. Co., 254.U. S, 251, 254, 41 
SCt 101, 65 L. ed. 249 [rev 255 Fed. 
666,167 CCA31}. 

[c] Where switch engine with for- 
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to their destination by a switching crew.*? 
settled law that the power brake requirements relate 
to all train movements**® and to no switching opera- 
Between these two types of movement lies 


tions.** 


ty cars attached ran over a four-mile 
track connecting terminals, the 
switching and assembling being done 
before entry onto such track, and the 
track crossed streets and other rail- 
roads, the facts that the operations 
on the terminal track were not on 
time-table, that the track was no part 
of the main line, and ‘that neither 
through nor local passenger or freight 
trains were operated on such terminal 
track, did not make the operation 
mere switching but on the contrary 
the transfer engine and cars moving 
as a solid unit constituted a “train” 
within the meaning of the act. U. 
So ve Northern Pac) RiiCoy 254 U.S. 
251, 41 SCt 101, 65 L. ed. 249 [rev 255 
Medi 655, c6 wiCCAL sate 

$2. Atehisom etc.) Ri Cozy, UES: 
198 Fed. 637, 117 CCA 341. 

{a] Statute applies to trains 
which, after entering the suburbs of 
a city, were operated by a switching 
erew to their destination. Atchison, 
etc eR, (Con vi: sS LS Pedi 63%, 7 
CCA 341. 

[b] “Brakeman.”’—“Conegress, in 
requiring a train to be ‘so equipped 
with power or train brakes that the 
engineer on the locomotive drawing 
such train can control its speed with- 
out requiring brakemen to use the 
common ‘hand brake for that purpose,’ 
employed the word ‘brakemen’ gen- 
erically as including any and all men, 
whether specifically known as ‘con- 
ductors’ or ‘brakemen’ or ‘yard fore- 
men’ or ‘switchmen’, whose duties in 
connection with the train would ob- 
lige them to use the common hand 
brakes in the absence of air brakes, 
and intended that the engineer should 
be able to ‘control the speed’ and 
bring quickly to a standstill a train 
moving slowing through a congested 
region of drawbridges and railroad 
crossings, aS well as a train moving 
rapidly on a single clear track in th'e 
country.’ Atchison, ete., R. Co. v. U. 
S., 198 Fed. 637, 638, 117 CCA 341. 

83. Louisville, ete., Bridge, etc., 
COV GUS io. mesos S51 Dod cons CU ls Ds 
Goul, ed. 7503) Ui Se vi. brie: RACo:, 231 
WeeSe402, 135" SCt 621, 25 0y Leeda long 
[rev 212 Fed. 853, 129 CCA 307]; Chi- 
cago, etc., R. Co. v. U. S., 22 F. (2d) 
W2O WlllinoissCenti en, .Coviv. JU. S.7 14 
F. (2d) 747; Great Northern R. Co. v. 
U. S., 297 Fed. 692; Great Northern 
Ry Conve Un S288 Medallion Usa 
Louisville, etc., Bridge Co., 236 Fed. 
1001 [aff 262 Fed. 1019]; Chesapeake, 
etc., R. Co. v. U. S., 226 Fed. 683, 141 
CCA 439; U.S. v. Grand Trunk R. Co., 
203 Fed. 775.: 

84. U.S. v. Northern Pac. R. Co., 
254 U. S. 251, 41 SCt 101, 65 Li. ed. 249; 
Wi Sanve orien. Coy, 23%) US 402.5385 
SCt 621, 59 L. ed. 1019; Chicago, etce., 
Re Cow ve Ua Ss nent Reed ar 29ee Ue Se 
v. Texas, etc., R. Co., 13 F. (2d) 429; 
Great Northern R. Co. v. U. S., 297 
Red? 692; Ul Siiv Gulf, ‘ete., RCo, 
255 Fed. 758, 167 CCA 104; Ske ie 
Galveston, etc., R. Co., 255 Hed. 755, 


167 CCA 101; U.S. v. Louisville, etc., 
Bridge Co., 236 Fed. 1001, 1005 [aff 
262 Fed. 1019]; U. S. v. New York 


Cent., etc., R. Co., 205 Fed. 428; Hrie 
Ri Costv.. Us) S21, 1907" Beds 287,116 CCA 
649. Contra U. S. v. Atlantic Coast 
Line R. Co., 214 Fed. 498. 

“What are really switching opera- 
tions in the proper sense do not come 
within the air-brake requirements of 
section 1 of the Safety Appliance 


Act.” U.S. v. Louisville, ete., Bridge 
Co., supra. 
[a] Reason for rule.—‘‘The act 


does not except trains moved in a 
switching service. It covers general- 
ly all train movements, and switch- 
ing movements are not excepted as 
such, but are excepted because, in the 
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course of executing the same, no 
‘trains,’ in the sense of the law, are 
‘moving over the line.’ ”’ 7. V. Lex- 
as, etc., R. Co., 138 F.°(2d) 429, 430. 

{b] Another reason for rule is 
that switching operations are not in- 
terstate commerce, U.S. v. New York 
Cent., ete., R.-Co., 205 Med. (428. 

fe] “fhe various movements in 
railroad yards, whereby cars are as- 
sembled and coupled into outgoing 
trains and whereby incoming trains 
which have completed their run are 
broken up . are not train move- 
ments but mere switching opera- 
tions. 2 Wi Sa Vath lem Commeolalli 
S402; 408535 SCt 6215559 i. ed: 1019 
[quot Great Northern R. Co. v. U. S., 
297 Fed. 692, 695; U. S. v. Louisville, 
ete., Bridge Co., 236 Fed. 1001, 1003 
(aff 262 Fed. 1019)]. 

[d] “A moving locomotive with 
cars attached is without the provi- 
sion of the act only when it is nota 
train; as where the operation is that 
of switching, classifying and as- 
sembling cars within railroad yards 
for the purpose of making up trains.” 
U. S. v. Northern Pac. R. Co., 254 U. 
S. 251, 254, 41 SCt 101, 65 L. ed. 249 
[quot Chicago, ete., R- Co. v. U. S., 22 
EB. (2d) 729, 730]. 

35. Us Ssuve. Bexas) sete, ReaiCou mato 
F. (2d) 429, 430. 

“While there is no difficulty in ap- 
plying the act to ordinary main line 
train movements, and none in refus- 
ing its application to ordinary yard 
switching movements, there is a twi- 
light between the two which, like a 
veritable ‘No Man’s Land,’ has been 
the scene of judicial struggles of no 
mean magnitude. in the course of 
which expressions have been thrown 
out which, considered apart from 
their context, but serve to confuse.” 
U. S. v. Texas, ete., R. Co., supra. 

86. ‘Chicago, ete. R.iCo., vi. S122 
KF. (2a) 729, 730. 

“Possibly no exact rule can be laid 
down by which it can, in all cases, be 
determined whether there is a train 
movement or a mere switching oper- 


ations? i Chicagoheteny Rh.) Covsve ULtS:, 
supra. 

87. See cases infra this note. 

[a] Held “train movements.’’—(1) 


Continuous movement of fréight cars, 
reassembled after switiching, from 
one portion of a railroad yard to an- 
other four thousand five hundred feet 
away, through the business or ware- 
house part of a city, and crossing sev- 
eral city streets at grade. Illinois 
Cents wR Con vase Ssal 4) bm2 a) aan 
(2) Hauling of sixteen cars as a unit 
by a locomotive commonly used for 
switching purposes for a distance of 
one and one-fourth miles, during 
which no cars were picked up. or set 
out, no switching done, four city 
streets crossed, and two tracks of 
other railroads not used for main line 
traffic crossed, and where brakes were 
not connected, so as to be under en- 
gine control. Chicago, ete., R. Co. v. 
U. S., 36 F. (2d) 670. (3) Hauling of 
cars from Buffalo to Bridgeburg, in 
Canada, a distance of about two miles, 
over a drawbridge crossing a barge 
canal and the International Bridge 
across Niagara River, not’in pursu- 
ance of switching operations nor in 
defendant’s yards, but that they 
might be delivered to another crew at 
Bridgeburg and continued on their 
journey to their destination. U. S. 
v. Grand Trunk R. Co., 203 Fed. 775. 
(4) Movement by a switch engine of 
thirty to fifty cars, coupled together, 
some containing interstate shipments, 
for several miles, crossing main line 
tracks of several railroads and streets 
at grade, and for parts of the dis- 


_ is, 


a legal “No man’s land,”** concerning which no exact 
rule can be laid down,*® and in connection with which 
the decision as to whether the case falls within*’ 


tance over a main line track, although 
in a network of tracks commonly 
called the “city yards.” U.S. v. Gulf, 


ete.) R. Col, 255>WMede 758767 "CEM 
104; U. S. v. Galveston, etc., R. Co., 
255 Fed. 755,167 CCA 101. (5) Move- 


ment of a string of cars through the 
yards over a main line and of one 
company to those of another, crossing 
streets at grade. U.S. v. Louisville, 
etc., Bridge Co., 236 Fed. 1001 [aff 262 
Fed. 1019]. (6) Movement of twenty- 
six cars three quarters of a mile in a 
terminal yard, involving crossing city 
streets and a considerable movement, 
including stops and starts, on a main 
track, but without uncoupling or 
switching individual cars. Louisville, 
etc., Bridge Co. v. U. S., 249 U. S. 534, 
39 SCt 255;68n ba vedauoe uy Ciomirans= 
fer trains of freight cars which move 
over main tracks and over switches 
leading to other tracks, and through a 
dark tunnel, and across passenger 
tracks in their operation by an inter- 
state railway company between its 
yards in Jersey City and Weehawken 
and its yard in Bergen, which lie 
from two to three and one-half miles 
apart, and are not so linked together 
that cars may be moved from one to 
another with the freedom which is 
usual and essential in intra-yard 
movements, and which are in actual 
practice treated as separate yards. 
U.S. v. Hrie R. Co., 237 U. S. 402, 35 
SCt 621, 59 L. ed. 1019 [rev 212 Fed. 
S58 Neel 29 eC OAN I S07Ae (8) Where a 
railroad within its general terminal 
yards had a number of smaller yards 
or units, and in moving a bunch of 
cars from one yard to another used a 
portion of its main line, for a distance 
of about forty-eight hundred feet, 
which movement was’ continuous. 
Great Northern R. Co. v. U. S., 288 
Fed. 190. (9) Where a_ switching 
crew picked up a number of cars and 
took them more than eight thousand 
feet, from one yard to another, cross- 
ing a main-line passenger and east- 
bound freight track, and several town 
streets. Great Northern R. Co. v. U.»+ 
S., 297 Fed. 692. (10) Where the train 
in question came to a yard and, after 
the train had broken up and the cars 
were distributed, twenty-eight cars 
remained for movement to and fur- 
ther switching in another yard or sec- 
tion, and the engine and twenty-eight 
cars moved onto the main track for a 
distance of one thousand five hundred 
feet, and then entered the other yard, 
or section of yard, and moved a dis- 
tance of two thousand eight hundred 
and fifty feet, no stops being made for 
the purpose of switching, and several 
streets being crossed at grade, within 
the meaning of the Safety Anpliance 
Acts (Chicasowete. aR. OomveUas-eos 
F. (2d) 729. (11) “The undisputed 
facts upon which the second count of 
the declaration is based are briefly as 
follows: The defendant, on the date 
above named, moved a train or ‘drag’ 
of 55 cars from the Fulton yard in 
Richmond, over the main line of its 
railway, to the Albermarle paper 
plant, a distance of about two miles. 
In making this movement the auto- 
matic brakes were coupled up and in 
use only on the first 12 cars of the 
train, but not coupled up and used on 
the other 43 cars. This operation was 
what is known as a ‘transfer’; that 
the movement of a considerable 
number of cars coupled together from 
the Fulton yard, where trains were 
broken up, to the Second Street yard, 
Where they were sorted out for de- 
livery to other yards and sidings in 
thie city. The cars so associated for 
this purpose are called a ‘drag’ as no 
caboose is attached and the cars are 
hauled by a transfer engine.” This 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 991-993] 


or without*® the statutory requirement must depend 
upon the particular facts involved.®® 

Factors considered. In determining whether a 
particular movement is a train, or a switching opera- 
tion, the courts will consider the essential nature 
of the work done,®® the character of the tracks 
The name given to the 
train crew®® or to the place of operation®* by the 


used,®? and similar facts.°? 


railroad is immaterial. 


Mixed train movement and switching operation is 
within the act as t@ that part which constitutes a 


train movement.?> 


Helper engine and its tender are not within the 


was . violation of the act. Chesa- 
peake, ete., R. Co. v. Us S:, 226 Fed. 
683, 687, 141 CCA 439. 

88. See case infra this note. 

[a] Held switching operation.— 
(1) An industry engine, drawing a 
string of twenty-seven freight cars 
over the main track of a railroad for 
-a mile at an average speed of five 
miles an hour, and stopping at inter- 
vals of about one hundred yards to 
Shunt cars over a spur track to indus- 
tries for unloading. U. S. v. Texas, 
ete’, Re Co., 13) F. (2d), 429: (2) The 
movement of a number of cars linked 
together, not for the purpose of form- 
ing a train, but for the purpose of en- 
abling them to be switched and shunt- 
ed by a switching operation in and out 
of industries, whose industry tracks 
feed off of the line used by the engine 
for the handling of its attached cars. 


Wemsa WeeLexas, ete, Ri Coy. supra. 
89. Illinois Cent. R. Co. v. U. S., 14 
F. (2d) 747, 748. 


“The decisions turn upon the par- 
ticular facts of each case. All of 
them contain many varying and con- 
flicting factors, no one of which 
alone is controlling.” Illinois Cent. 
18t, (Cn Nig OE ISS Sob ones 

[a] Authorities reviewed.—lIlli- 
pois Cent. R. Co, v. U. S., 14 F.. (2d) 
747. 

90. Ua Sv. Chicago, ete. R. ,.Co., 
Bomar bo22410, 635) SCL 634, 69) I. ved: 
1023; Great Northern R. Co. v. U. S., 
297 Fed. 692. 

fa] “The controlling test of the 
statute’s application lies in the es- 
sential nature of the work done 
rather than in the names applied to 
those engaged init.’ U.S. v. Chicago, 
ete., R. Co., 237 U. S. 410, 418, 35 SCt 
634, 59 L. ed. 1023 [quot Great North- 
ern R. Co. v. U. S., 297 Fed. 692, 696]. 

91. Great Northern R. Co. v. U.S., 
supra; U.S. v. Louisville, etc., Bridge 
Co., 236 Fed. 1001 [aff 262 Fed. 1019]. 

fa] “An outstanding material fact 
is that, after the cars were assembled 
in the eastern yard, the engine and 
six cars were operated as a unit over 
lines used by all through freight 
trains, and the unit crossed over the 
main line used by all passenger trains 
and across several city streets. In 
its entirety the movements involved 
operations on tracks not set apart 
for switching operations, and we 
must conclude that they were train 
movements, rather than switching op- 
erations.’”? Great Northern R. Co. v. 
eS. 20m Meda 692; 1694. 

[b] “The length of the track used 
is not the material factor. _Rather 
that factor is the character of the 
other uses to which the track is put.” 
U. S. v. Louisville, ete., Bridge Co., 
236 Fed. 1001, 1006 [aff 262 Fed. 1019]. 

92. See case infra this note, 

“The use of the main line, that 
whether the crews were switching 
erews or not, that whether the work 
was done on tracks set apart for 
switching operations or within the 
definite limits of a yard, are all evi- 
dential matters, to which the court 
may look to determine the essential 
nature of the operation.” U. S. v. 
Texas, etc., R. Co., 13 F. (2d) 429, 431. 

OSes Oe Serv. Chicaeoy etc. uit, COL, 
2387 “OSS? 410, 35-SCt 634,59 LL. ed: 
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being placed at 


[51 C.J.) 1035. 


provisions of the brake-control rule.®® 

[§ 992] bb. Number of Cars Necessary To Be 
Braked. The statute is satisfied if the required per- 
centage®’ of cars is equipped and operated with pow- 
er or air brakes,®® cars not so equipped or operated 


the rear end of the train.®® It is. 


equally lawful for the permissible percentage of. 
nonpower-braked cars to be those equipped only with. 


hand brakes or those equipped with power brakes 


cut out.? 


[§ 993] cc. Use of Equipment. 


Failure to use: 


existing power brakes is as much a violation of the 


act as failure to 


1023; Great Northern, ete., R. Co. v. 
U. S., 297 Fed. 692, 696. 

“It was not material that the men 
in charge of the movements of the 
trains were designated as yard or 
switching crews.’ Great Northern, 
ete:, BR. Co, v;, USS. supra. 

94. Illinois Cent. R. Co. v. U. S., 14 
F. (2d) 747, 749; Great Northern. R. 
Co. v. U. S.288 Hed. 190. 

“The mere fact that the railroad 
company designates a large stretch 
of track as a yard does not necessar- 
ily make every operation therein a 
switching operation.” Illinois Cent. 

Cou ive UL S., supra. 

95. ULaSo Vig bexas, ete. R. Covils 
F. (2d) 429, 431. 

“The fact that switching operations 
occur before a movement is completed 
does not have the effect of making the 
entire movement one not within the 
prohibition of the statute, or the 
whole Act as to interyard movements 
could be defeated.” U.S. v. Texas, 
ete., R. Co., supra. 

96.°) U.YS: ww. Chicago,zetes) Rs Co;.04 
F. (2d) 812. ; 

{a] Particularly where all units, 
with the exception of the helper en- 
gine, constituting more than eighty- 
five per cent of all such units, had 
power or train brakes operable from 
the head engine, the helper engine not 
being a “car.” ~.8. Ws Chicago, etc., 
K. Coi03s4 Bo 2d)) 812. 

[ob] Even if helper engine and its 
tender can be regarded as car within 
the meaning of the statute and com- 
mission order requiring. eighty-five 
per cent of all power-braked cars to 
be connected with the head engine, 
it may still be coupled at the rear of a 
train without power-brake connection 
if the required eighty-five per cent of 
preceding cars have such connection. 

RY. 


US! sve" Chicago; etc?) RR: Cow, 
(2d) 812. ; 
{c] Distinguished from “dead” en- 


gine.—“It would not be unreasonable 
to hold that a dead engine, coupled 
into a train for the purpose of being 
hauled as a car is hauled, is a car 
within the spirit of the law and the 
order of the Commission; but in this 
case it is conceded that the engine 
was. no part of the load being hauled, 
but was a part of the motive power 
of the train. It is a matter of com- 
mon knowledge that for many years 
the practice of moving heavy trains, 
as this one was moved, was common 
and not considered dangerous, and it 
would seem that, if it was the inten- 
tion of Congress or the Interstate 
Commerce Commission that a helper 
engine and its tender should be re- 
garded as one car or two cars, plain 
language would have been used, so as 
to leave no uncertainty in that regard. 
My opinion is that the helper engine 
was not acar.” U.S. v. Chicago, etce., 
R. Co., 34. F. (2d) 812, 814. 

97. See USCA tit 45 § 9; 
visions of regulations. 

OS Ue os Ve OnicagOwwetes, thee Coe 
34 F. (2d) 812; U.S. v. Chesapeake, 
etc., R. Co., 247 Fed. 49, 159 CCA 267. 

[a] Rule applied.—If the required 
eighty-five per cent of the cars ina 
train were so equipped and operated, 
it was not a violation of the act to 
haul other cars in such train, which, 


and pro- 


supply such brakes,? and the statu-; 


although power-braked, had their air’ 
brakes cut out, because defective and; 
not. in condition for use: U. S; v. 
Chesapeake, etc., R. Co., 247 Fed. 49, 
159 CCA 267. \ ae 

99. New York Cent. R. Co. v. U. S.,. 
265 U. S. 41, 44 SCt 436, 68 L. ed. 892. 

[a] Rule applied.—An interstate, 
carrier may not lawfully operate.a car, 
past an available repair station to its. 
destination, when its power brakes,. 
becoming out of order in transit, have 
been cut out of the power-brake sys-. 
tem of the train, and when more than 
eighty-five per cent of the cars of the 
train are equipped with power brakes 
controlled by the engineer, unless the 
car with defective brakes is placed in’ 
the rear of all the cars having their 
brakes operated by the engineer, in. 
view of Act March 2, 1893 § 1, Act 
April 1, 1896, Act March 2, 1903 § 2,. 
and Act April 14, 1910 §§ 2, 4 (Comp. 
St. §§ 8605, 8610, 8614, 8618, 8621). 
New York: Cent. R. Co. v:.U: Si, 265 0. 
S. 41, 44 SCt 436, 68 L, ed. 892. 

1.. New York. Cent. R. Co. v..U. S35 
supra; U.S. vi. Chicago, ete Rs Cor, 
34 F. (2d) 812; U.S. v. Chesapeake, 
etc., R. Co., 247 Fed. 49, 159 CCA 267; 
U.S. -v." Baltimore, etc., R.° Co. 176 
Gi 114 [aff 185 Fed. 486, 107 CCA 

[a] “Only two classes of cars are. 
contemplated by the act,—those 
equipped with hand brakes and pow- 
er brakes, and those equipped with 
hand brakes only. When the train 
started from Coalburg, undeniably all. 
were then ‘power-braked cars.’ The 
failure of the brakes to work did not 
take the cars out of that class. Hand- 
braked cars lawfully may be hauled 
in trains having the prescribed num- 
ber of cars equipped with power 
brakes operated by the engineer. The. 
law does not require that the brakes 
on all power-braked cars in the train 
shall be so operated.’ New York 
Cents Ry ConwWe dU. S52. Obes aoe 4 Lynas 
44 SCt 437, 68 L. ed. 892 [quot U.S. v. 
Sey pia éte,, Re Co. 3 42H C2 a sie 

[b] “It is immaterial as to wheth- 
er the remainder of the train is made 
up of cars equipped with cut out air. 
brakes or the ordinary train brakes. 
We think it is contrary to common 
sense and justice to hald otherwise.” 
U. S. v. Chesapeake, etc., R. Co., 247 
Fed. 49, 52, 159 CCA 267%. 

2.. Great Northern R. Co. vy. U:..S., 
244 Fed. 406, 157 CCA 32 [certiorari 
den 245 U.S. 664, 38 SCt 62, 62 L. ed. 
53%); U.S. v. Great Northern R.-Co:, 
229 Fed. 927, 930, 144 CCA 209. 

“It would have been idle for Con- 
gress to declare that freight trains 
must be equipped with appliances to 
operate a power brake system, and at 
the same time leave it optional with a 
railroad company to decide whether it 
would or would not operate its trains 
with that system. To say that trains 
shall be provided with power brakes, 
and in the same breath to say that the 
cartier may refuse to use them, is to 
contradict the very purpose and terms 
of the act.” U.S. v. Great Northern 
R. Co., supra. ; 

[a] “The statute is mandatory in 
requiring that the trains must not, 
only be equipped to run, but must ac- 
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tory requirement for hand brakes? does not make 
the use of power brakes in train movements option- 


ali4 


Combining hand and power brakes. 
lation of the statute to use both power and hand 
brakes,® as the object of the power brake require- 
ment is to relieve trainmen from the necessity of 
using the hand brakes in train movements.® _, 

[§ 994] dd. Repair of Defective Power Brakes. 
There is authority to the effect that a train properly 
equipped with air brakes may, where the same be- 
come defective in transit, he moved to the nearest 
But the statutory exception per- 
mitting movement for repair of brakes® is applica- 


place for repairs.* 


ble only to cases where the repairs 
on the spot,® and the movement is 


tually be run without requiring brake- 
men to use the hand brakes in the 
ordinary movement of the trains.” 
Great Northern R. Co. v. U. S., 244 
Fed. 406, 410, 157 CCA 32 [certiorari 
den 245 U. S. 664, 38 SCt 62, 62 L. ed. 


5a7}. 
See Act April 14, 1910 c 160 § 5 


3. 

(86 St. at Li. 299). 

4. Grand Rapids, etc., R. Co. v. U. 
S., 249 Fed. 650, 161 CCA 560 {aff 244 
Red. 609]; U.S. v. Great Northern R. 
Co., 229 Fed. 927; 144 CCA 209; Vir- 
geinian Re Co. Vv. U.AS:, 223) Med: 748, 
HOO COAL 26st. June. Rew COs Vee Ws is., 
197 Fed. 287, 116 CCA 649. 

fa] Reasons for rule.—(1) “The 
language of the act was equivalent 
to declaring that after the date named 
freight trains should not only be 
equipped to run, but should actually 


be run without requiring brakemen to], U 


use the common hand brake. No im- 
plication to the contrary is to be 
found in the provision in section 2 
that all cars must be equipped with 
‘efficient hand brakes,’ a provision 
which is ascribable to the necessity 
of controlling the movement of cars 
in yards and elsewhere, when trains 
have been broken up or are being 
made up.’ U. S. v. Great Northern 
R. Co., 229 Fed. 927, 9380, 144 CCA 209 
[quot Grand Rapids, etc., RCo views 
S., 249 Fed. 650, 653, 161 "CCA 560 (aff 
244 Fed. 609)]. (2) As Cees Brake 
Act April 14, 1910 c 160 § 5 (36 St. at 
LL. 299) declares that nothing therein 
shall be held or construed to relieve 
any common carrier from any of the 
provisions of the Safety Appliance 
Act, the requirement that freight cars 
should be equipped with hand brakes 
does not justify a railroad company in 
directing brakemen to use the same 
on the descent of a long grade. Grand 
Rapids, etc, (R> Covwv.) USS ‘supra: 

5. Grand Rapids, etc., R. Co. v. U. 
Suusupras Vireinian Ra Cosy... Us: 
223 Fed. 748, 752, 139 CCA 278. 

“The justification set up is that 
trains of 100 cars cannot be moved 
on this stretch of track, at the slow 
speed of 10 miles an ‘hour or less, and 
kept under safe control with the use 
only of the prescribed power brake. 
But those operating conditions, which 
occasioned the need of hand brakes 
are evidently of defendant’s own cre- 
ation. All it has to do to comply with 
the law is to make up trains of such 
smaller number of cars as can be 
safely and properly handled without 
resorting to the use of hand brakes. 
In short, the mandate of the Congress 
is disregarded in this instance, not 
because compliance involves any 
physical difficulty which is inherent 
or practically serious, but merely be- 
cause it involves some increase of ex- 
pense. It is too plain for argument 
that no such reason can serve to con- 
done disobedience to the command of 
the statute.” Virginian R. Co. v. U. 
S., supra. 

{a] Hand levers for power brake 
do not change rule.—In view of the 
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of reaching the nearest repair point.!° 
[§ 995] (5) Stare Decisis. 


There is authority to 


the effect that a decision under the provisions of 


It is a vio- 


General. 


been upheld.** 


cannot be made 
for the purpose 


purpose of the Safety Appliance Act 
to protect brakemen by obviating the 
necessity of their going on the top of 
trains to use hand brakes, the fact 
that it was necessary to manipulate 
levers on top of trains for retainers, 
which were part of the power-brake 
mechanism, does not justify an order 
of the railroad company requiring 
freight brakemen to use hand brakes 
on the descent of a long grade, it ap- 
pearing that the railroad company di- 
rected that all trains should be 
brought to a full stop before com- 
mencement of: the descent of the 
grade, at which time the levers on the 
retainers could be set. Grand Rapids, 
ete, (Ri Co. v.00. (Ss. 249) Fedi650) L62 
CCA 560 [aff 244 Fed. 609]. 

6. New York Cent. R. Co. Us; 
265 U.S. 41, 44 SCt 436, 68 L. pa, 892; 
US Hav Chicago, etciii Ri Col, 734s 
(2d) 812; Grand Rapids, etc., R. Co. v. 
U. S., 249 Fed. 650, 161 CCA 560 [aft 
244 Fed. 609]. 

[a] “It was the evident purpoge 
of the train brake provision to pre- 
vent the danger resulting from the 
operation of hand brakes on the tops 
of cars in moving trains. Just as 
the object of the automatic coupler is 
to keep employés from going between 
cars, so the object of the train brake 
is to keep employés from going on top 
of cars to set and release the hand 
brakes. The purpose of the law is the 
guide to its interpretation.’ Virgi- 
nian R. Co. v. U.-S.; 223 Fed. 748,751; 
139 CCA 278 [quot Grand Rapids, etc., 
R. Co. v. U. S., 249 Fed. 650, 652, 161 
CCA 560 (aff 244 Fed. 609) ]. 

7. Galveston, etc.,’R. Co. v. U. S., 
LI He as 8.91 eT Sh CCAP B38 Git Ue seve 
Chicago Great Western R. Co., 162 
Fed. 775. 

Repair of defective cars sce 
§§ 988-990. 

8. See USCA tit 45 § 13. 


supra 


9. U. S. v. Pennsylvania Co., 237 
Be 471 [aff 241 Fed. 824, 154 CCA 

6]. 

[a] Illustration.—Under Federal 


Safety Appliance Act April 14, 1910, 
a railroad company cannot justify 
the operation of a train without the 
required percentage of air brakes be- 
ing in use, due’ to the fact that the 
empty, bad order, and chained-up cars 
composing the train were in such 
condition that the operation was not 
reasonably / possible, without estab- 
lishing that it was not reasonably 
possible to have repaired the cars, 
either permanently or temporarily, 
so that the air brakes could have been 
connected up and used, for the proviso 
allows the movement of cars only 
when necessary to make such re- 
pairs, and such repairs cannot be 
made except at the repair point. U. 
S. v. Pennsylvania Co., 237 Fed. 471, 
475 [aff 241 Fed. 824, 154 CCA 526]. 

10. U. S. v. Pennsylvania Co., su- 
pra. 

“Before the defendant can claim 
exemption from the penalties of the 


Mandatory character of act.1° 
that the duty of the railroad to the state under a 
penal statute of this character is satisfied by the ex- 
ercise of a high degree of care.1® 


the act relative to an action for damages for per- 
sonal injury to an employee! is controlling in an 
action to recover a penalty for violation of the act.* 

[§ 996] c. State Safety Appliance Acts—(1) In 
The primary purpose of state statutes re- 
quiring safety appliances on railroad rolling stock 
used in intra-state traffic is the protection of railroad 
employees,'* and the validity of such statutes has 


It has been said 


act under this proviso, it seems plain 
enough that it must establish to the 
satisfaction of the court and jury 
that such movement of a train of 
cars in the extremely bad order in 
which these cars were when moved 
was necessary in order to reach a re- 
pair point, and that it was necessary 
to move them ina train when the cars 
were in condition such that the op- 
eration of air upon 85 per cent. of 
them was not reasonably possible.” 
U. S. v. Pennsylvania Co., supra. 

11. See Master and Servant § 503. 

125 Chicago: Pete, Ri COm vee us 
220 U. S. 559, 31 Sct 612, 616, 55 Ti: 
ed. 582 [aff 170 Fed. 55 6, 95 CCA 642]; 
U. S. v. Atchison, etc., 126. Co., 163 Fed. 
517, 518, 90 CCA 327. 

CaN survey of the entire statute 
leaves no room to doubt that all vio- 
lations thereof are put in the same 
category, and that whatever properly 
would be deemed a violation in an ac- 
tion to recover for personal injuries 
is to be deemed equally a violation 
in an action to recover a penalty.” U. 
S. wv. Atchison, Jete, Ra7Coe .supra 
[quot Chicago, ete., R. Co.’v: U. S., 
supra]. 

[a] Violation of automatic cou- 
pler provision.—Chicago, etc., R. Co. 
v. U. S.,/220 U.S) 559; 31 SCt 612, 5b as 
ed. 582 ‘Tate 170 Fed. 556, 95 CCA 642]. 

Stare decisis in construction of 
statutes generally see Courts § 340. 


13. State v. Pittsburgh, ete, R. 
Co., 18 OhNPNS 145. 
14. Southern R. Co. v. State R. 


Commun., 179 Ind. 23, 100 NE 337; De-. 
troit, etc., R. Co. v. State, 82 Oh. St. 
60, 91 NE 869, 137 AmSR 758; Gause 
v. Lake Shore, ete., R. Co., 4 Oh. Dec. 
(Reprint) 369, 2 ClevLRep 44. 

[a] Automatic couplers.—Rev. St. 
§ 3365—27b, making it unlawful for 
any carrier moving traffic between 
points in the state to haul or permit 
to be used on its line any locomotive 
or car moving state traffic not 
equipped with automatic couplers, isa 
valid exercise of the police power. 
Detroit, ete., R. Co. v. Staté, 82 Oh. 
St. 60,917 NB@ 869. 137. AmSR = 758 
(stated in State v. New York Cent. R. 
Co., 115 Oh. St. 477, 154 NE 790, 791, 
to have been overruled so far as in- 
terstate commerce is concerned). 

Conflict between federal and state 
acts see Commerce §§ 102, 90. 

15. Federal Safety Appliance Act 
see supfa § 982. 

16. Lake Terminal R. Co. v. State, 
We VO ACirs CteeNatsiwhe 4an buitesce 
State v. Pittsburg, etc. R. Co. 10 
OhNPNS 585, 589 (where the court 
said: “In the enforcement of these 
coupler and similar acts, the com- 
mon law rule of reasonable care does 
not exist. The only excuses 
for non-compliance with such laws 
are the act of God and the public 
enemy’”’). 

[a] Under automatic coupler 
statute.—“The railroad company was 
diligent in its duty of inspection and 


Sse ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


roe 


es 
-: 


-§§ 997-999] 


{§ 997] (2) Intra-State Traffic.17 A state stat- 
ute imposing a penalty for moving defective cars in 
intra-state traffic!’ applies to a car actually earry- 
ing intra-state traffic, even though the defective car 
was generally used for interstate traffic,!® or was 
at the time part of a train carrying interstate ‘traf- 
The fact that the railroad was an interstate 
road does not relieve it from lability for state pen- 
alties as to cars used in intra-state traffic.?? 

[§ 998] (38) Repair of Defective Equipment. 
‘der state statutes?? it has been held that the road 
may haul a defective car to a repair point.?* 

[§ 999] (4) Automatic Couplers.?4 
‘state statute providing that it shall be unlawful for 
any common earrier to haul, or permit to be hauled 


Ties? 


- . . immediately upon discovery 
of the defect in the coupler the rail- 
road company exercised the highest 
degree of care, not only in repairing 
the defect, but in protecting its em- 
ployes from any possible danger, to 
them that might arise by reason 
thereof, until the repair was made. 
. . . Had any employe been in- 
jured by reason of this defect in the 
coupler, the better authorities seem 
to agree that the law imposes the 
hardship thus occurring without the 
fault of either party, upon the com- 
pany rather than upon the individual. 
But cases thus arising can not rule 
the company’s duty to the state as 
fixed by the statute here under con- 
sideration. The question of inevita- 
ble hardship to one of the two par- 
ties is not involved. The sole ques- 
tion here is whether the company did 
everything in its power to comply 
with the law, intelligently, promptly 
and with that foresight which is re- 
quired of the most skillful in_ the 
business. We think it did.” Lake 
Terminal R. Co. v. State, 17 Oh. Cir. 
Ct. N. S: 124,;.126. 

17. Federal act as applicable only 
to interstate commerce see supra § 
981. 

18. See statutory provisions. $ 

19. Detroit, ete., R. Co. v. State, 
82 Oh. St. 60, 91 NE 869,-137 AmSR 
758. 


20. Detroit, etc., R. Co. v. State, 
supra. ; 

21. ‘Detroit, etc, <—R:- Co. v.. State, 
supra. 

22. See statutory provisions. 


Rule under Federal Safety Appli- 
ance Act see supra §§ 988-990. 

23. Taylor v. Boston, etc., R. Co., 
188 Mass. 390, 74 NE 591; Lake Ter- 
minal R. Co. v. State, 17 Oh. Cir. Ct. 


ONS (Scobaide 
[a] Rule applied.—The statute 
providing that railroad companies 


shall not use ‘in moving traffic” be- 
tween places in that state a car not 
equipped with automatic couplers 
does not apply to a damaged car while 
being taken to a repair shop. Tay- 
lor v. Boston, etc., R. Co., 188 Mass. 
390, 74 NE 591. 

[b] Duty to provide facilities for 


‘repair on trains.—Where, in an action 


x“ 


for a penalty, the prosecuting attor- 
ney suggested that, as the defective 
coupling could have been fixed by a 
hammer and chisel, had they been 
available, the road should be held 
liable for moving the car to a repair 
point, the court, in denying his con- 
tention, said: “This suggests that 
it is the duty of the company to 
carry repair tools on every train, but 
what is the extent of that duty? In 
this case it would have been fulfilled 
by having at hand a hammer and 
chisel; the next defect might require 
an anvil and forge. This is not all. 
It does not appear that any one of the 
train crew could have fixed this cou- 
pler with these tools or any number of 
tools. It is well known that a skilled 
mechanic can repair mechanical de- 
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plers.27 


Un- 


Under a 


with inoperative 


vices without any tools, which the un- 
trained man can not repair with a full 
kit of tools. Is the railroad company 
required by this law to have not only 
tools, but a skilled repair man on 
every train? We think not.” Lake 
Terminal R. Co. v. State, 17 Oh. Cir. 
CtirN ye aN ASC: 


24. Under federal act see supra §§ 
984-986. 

25. See statutory provisions. 

26. Detroit, ete., R. Co. v. State, 


Sy OR Cis, eC tay cs 

Switching rule under federal act 
see supra § 985. 

27. Detroit, ete., 
31 Oh; .Cir. Ct 20; 

28. Cleveland, ete., R. Co. v. Som- 
ers,24 Oh Cirg Ct. 6i7< : 
ieee under federal act see supra § 

29. Cleveland, etc., R. Co. v. Som- 
ers, 24 Oh. Cir. Ct. 67. Compare State 
v. Pittsburgh, etc., R. Co., 13 OhNP 
NS 145, 147 (where the court said: 
“Tt does not seem necessary to dis- 
cuss at any length the question made 
by the defendant company as. to 
whether the hauling of dirt from one 
point to another on the company’s 
road is traffic within the meaning of 
the acts quoted. The acts in ques- 
tion were passed for the purpose of 
protecting the operatives of railroads, 
and while traffic in its broad sense 
is transportation of goods along the 
line of travel, as a road, railway 
canal or steamboat route, it could 
hardly be said that because the com- 
pany was moving dirt from one point 
to another on its line, that that act 
was any different from hauling grain 
from one station on the company’s 
line to another. The apparent pur- 
pose for which the acts were passed 
was the protection of the operatives 
of the railroad, and the material with 
which the trains were loaded could 
hardly make any difference’’). 

30. Blanchard v. Detroit, ete., R. 
Co., 189 Mich. 694, 103 NW 170 (stat- 
ute requiring railroads to provide ‘“‘up- 
on each end of every freight car” 
safety couplers that can be operated 
without some one going between the 
cars does not apply to the couplers. on 
the tenders of locomotives). - 

31. Thompson v. Missouri Pac. R. 
Co., 51 Nebr. 527, 71 NW 61 (statute 
of 1891, requiring the use of auto- 
matic couplers, prohibited the putting 
in use of any new car not so equipped 
after the passage of the act, but per- 
mitted the continued use of old cars 
not so equipped until Jan. 1, 1895). 

32... State .v./ Pittsburgh, ete., R. 
Co., 18 OhNPNS 145. But see State 
v. Pittsburg, etc., R. Co., 10 OhNPNS 
585, 589 (where the court said: “‘The 
one hundred dollar acts, federal and 
state, do not require railroad vehicles 
to be equipped with couplers which 
may work, but they must be equipped 
‘with couplers coupling automat- 
ically by impact and which can be un- 
coupled without the necessity of men 
going between the ends of the cars.’ 
The coupler thus required is one 
which does work. A coupler which 
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or used on its line, any locomotive, car, tender, or 
similar vehicle used in moving state traffic, not 
equipped with automatic couplers,?® the car and not 
the train is the unit as to which penalty is imposed,?° 
and every car must be equipped with automatic cou- 
Automatie coupler requirements of state 
statutes have been held inapplicable to electric ears,?* 
cars used on a railroad in the process of construc- 
tion,?® and locomotive tenders,*° and not to forbid 
the continued use of old cars not so equipped before 
enactment of the statute.*? 
a state statute imposing a penalty for using cars not 
equipped with automatic couplers applies only to ears 
completing locking such couplers, and not to ears 


It has been held that 


couplers,®? and that the use of cars 


does not work is no coupler at all. 
The duty of the railroad company is 
clear and its breach of such a duty 
renders it liable under the one hun- 
dred dollar act. The gist of this law 
—the one hundred dollar act—is the 
coupler must be one ‘which works. 
The act of May 12th, 1902, and of 


which there is no counterpart in the 


federal laws, contemplates that these 
couplers may get out of repair—may 
thus be liable under the one hundred 
dollar act, and may be then permitted 
by the company to remain out of re- 
pair and thus defeat the very purpose 
and the spirit of the law-promotion of 
the safety of employes and travelers 
on railroads. The violations of the 
provisions of the act of May 12th, 
1902, incur penalties of twenty-five 
dollars per day. This act requires 
notice to the railroad. Continued dis- 
obedience after twenty-four hours 
time in which to repair brings a pen- 
alty of $25 per day for each day such 
coupler is kept in use. The gist of 
this act is the keeping in use of a de- 
fective coupler after notice and time 
given to repair. These two acts, .or 
two sections of the same act, pro- 
vide against two separate and dis- 
tinct offenses’’). 

[a] “The word equipped as used in 
ithe act means to fit out, to furnish 
for service, to provide with what is 
requisite for effective action. There 
is nothing in the statute to indicate 
that any other use was made of the 
word than the definition given by 
lexicographers. The act provides 
that it shall be unlawful to haul a 
car not equipped with couplers, ete. 
It would therefore seem clear that the 
intention of the Legislature was to 
compel railroads to equip, fit out, fur- 
nish for service cars with couplers 
of the character designated in the act. 
But counsel for. the state contend 
that ‘because it uses the language 
‘coupling automatically by impact 
and can be uncoupled without the ne- 
cessity of men going between the 
cars,’ that it provides for the opera- 
tion as well as equipping of the cars. 
Unless a meaning is given to the 
word equipped other than that above 
stated, the part of the sentence fol- 
lowing that word is descriptive of the 
character of the couplers and how 
they shall operate, and it seems to 
me that in view of the supervision 
that the state has assumed over the 
inspection of couplers, that the act 
of 1906 must relate solely to the 
equipping of the cars with couplers, 
and provides a penalty for hauling 
a car not so equipped.” State v. 
Pittsburgh, etce., R. Co., 18 OhNPNS 
145, 149. 

{[b] Almost identical language of 
federal statute, and the construction 
of the word “equip” therein as in- 
cluding penalty for cars with inoper- 
ative couplings (see supra § 984), 
does not render the state statute sub- 
ject to the same construction because 
the state also has a separate provision 
relating specifically to couplings out 
of repair, whereas the federal law 
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having automatic couplers, but in a defective con- 
dition, is penalized under a different statute relat- 
ing specifically to the use of cars with couplers out 
of repair.** 

[§ 1000] (5) Braking.** A state statute requir- 
ing a brake and brakeman upon the rear car of a 
freight train not operated by power brakes from the 
engine®® has been held applicable to train move- 
ments,**® but not to switching operations.?? A stat- 
ute requiring a brake-and brakeman “upon the hind- 
most car of all trains transporting passengers and 
merchandise”*® applies only to~ trains carrying 
both.#® <A statute requiring brakes on every freight 
ear except four-wheeled cars*® applies to every type 
of freight car except those specifically exempted.*+ 

[§ 1001] (6) Lumber Cars.*? Under a statute 
requiring every railway company to supply all prop- 
er equipment and appliances on flat cars furnished 
for transporting lumber, and providing that a ship- 
per compelled to furnish such equipment and ap- 
pliances himself may collect from the road a speci- 
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[§§ 999-1002 


fied penalty per car,‘* a railroad is under no duty 
so to equip cars supplied to the shipper by other rail- 
roads for use on its line.*#4 

[§ 1002] d. Locomotive Signaling Equipment.*° 
Among the powers of a state to regulate the oper- 
ating equipment of trains*® may be included the pow- 
er to require and regulate locomotive signal devices.*? 
Whether or not a signal equipment statute is suffi- 
ciently certain and definite to be enforceable*® will 
depend upon the particular language employed.*® 
The operating railroad is the owning railroad so as 
to be liable to penalty for violation of a statute of 
this character.°° 

Automatic signal devices.°1 A statute requiring 
locomotives to be equipped with an automatic bell 
ringing device is valid.°? 

Electric railways. It has been held that a car 
operated by electricity is not a locomotive within 
signal equipment statutes imposing requirements 
ordinarily applicable only to steam engines.°? But 
under a statute requiring a bell and a steam whistle 


State v. 
OhNPNS 


etc aR: 


lacks the latter BEF: 
Parry near etcs hh, Corgis 

33. State v. Pittsburgh, 
Co., supra. 

34. Power brake requirements of 
federal act see supra’§ 991 et seq. 

35. See statutory provisions. 

36. Chicago, etc., R. Co. v. Malo- 
Neveu) Mlle wAG EL Ou. 

37. Chicago, ete., R. Co. v. Malo- 
ney, supra (cars being shifted about 
the yard in making up a train, al- 
though such cars may be loaded). 

38. See statutory provisions. 

39. State v. International, etc., R. 
Co., 29 Tex.. Civ.) A. 149, 68 SW 534. 

[a] Inapplicable to train carry- 
ing passengers only.—State v. Inter- 
national, -ete.,, R. Co. 297 Tex: Cive (A. 
149, 68 SW 534. 

40. See statutory provisions. 

41. Mew v. Charleston, etc., R. Co., 
55 S. C. 90, 32 SE 828.. 

[a] Gondola and flat cars.—Mew 
vVianCharleston, <ete.7R.) Co. 155, .S..C- 
90, 32 SE 828 (used for hauling gravel 
and lumber). 

42. Exemption from provisions of 
Federal Safety Appliance Act see su- 
pra § 983 text and notes 4, 5. 

43. See statutory provisions. 

44. Florida R. Co. v. Adams, 56 
Fla. 294, 47 S 921. 


45. Use of signals see infra §§ 
1006-1017. 

46. See supra § 979. 

47. Ark.—Chicago, ete., R. Co. v. 


State, 84 Ark. 409, 106 SW 199. 

Til. Galena, etc., R. Co. v. Loomis, 
13 Ill. 548, 56 AmD 471. 

End Pittsbure,wnete.: LJ. Con =av. 
Brown, 67 Ind. 45, 33 AmR 73. 

Iowa.—Swisher v. Interurban R. 
Co., 151 Iowa 384, 130 NW 404. 

Ky.—Com. v. Louisville, ete., R. Co., 
141 Ky. 583, 133 SW 230. 

Okl.—Muskogee Blectric Tract. 
Co. v. Dunnam, 129 Okl. 70, 263 P1091. 

S. C.—Kamanitsky v. Northeast- 
ern R. Co., 25 S. C. 53. 

[a] Whistle-—Pittsburg, ete, R. 
Co. v. Brown, 67 Ind. 45, 33 AmR 73. 

{b] Bell or whistle.—Chicago, etc., 
R. Co. v. State, 84 Ark. 409, 106 SW 
199; Galena, etc., R. Co. v. Loomis, 
13 Ill. 548, 56 AmD 471. 

[c] Steam whistle. — Muskogee 
Electric Tract. Co. v. Dunnam, 129 
Okis0; 263 -Petoor. 


48. See Statutes [36 Cyc 969]. 
49. See case infra this note. 
[a] Held sufficiently definite.—(1) 


L. (1909) ¢ 178 makes it unlawful for 
any railroad to use any locomotive 
which “is not properly equipped with 
an efficient automatic device for ring- 


ing the bell, such device to 
be at all times kept in proper work- 
ing order.’ - L. (1911) c 78 amended 
the former act so as to make it un- 
lawful for any steam railroad to use 
any locomotive not equipped ‘“‘with an 
automatic bell-ringing device consist- 
ing of a mechanism operated by pow- 


fer of steam, electricity or compressed 


air, and so constructed and applied 
to the bell . as to be set in 
operation at the will of the engineer 
or fireman,” and continue ringing au- 
tomatically until stopped by them, 
and requires such device to be kept 
in proper working order, ete. The 
act of 1909 was not void for indef- 
initeness, on the ground that the 
words “proper,” “properly,” and “ef- 
ficient” were relative terms, and im- 
posed no standard for determining 
when a crime was committed under 
the act, aS was shown by its subse- 
quent amendment, since the thing 
definitely required was a continuous 
ringing of the bell, and the words 
quoted might be eliminated as sur- 
plusage. State v. Louisville, ete., R. 
Co., 177 Ind. 553, 96 NE 340, AnnCas 
1914D 1284. (2) Even if the words 
“proper,” “properly,” and “efficient” 
in L. (1909) ¢ 178 are not rejected as 
surplusage, they are not relative 
terms so as to make the act void for 
indefiniteness, as they only require a 
device adapted to ringing the bell au- 
tomatically when the locomotive is 
running, “automatically,” when ap- 
plied to a mechanical device, mean- 
ing acting without the continued ap- 
plication of human agency, that is, 
not acting rationally, or volitionally. 


State v. Louisville, ete., R. Co., su- 
pra. 
50. Chicago, ete., R. Co. v. State, 


84 Ark. 409,,106 SW 199 (statute re- 
quiring a bell of prescribed specifica- 
tion or steam whistle to be placed on 
each locomotive, and used under spec- 
ified conditions, by ‘‘the corporation 
owning the railroad’’). 

Operating company as subject to 
signal operation requirements see in- 
fra § 1017 text and note 76. 

51. Safety devices at crossings 
see infra §§ 1042-1054. 

52.. °Pittsbureh;' ‘etes Se Ger ev. 
State, 178 Ind. 498, 99 NE 801; State 
v. Louisville, etc., R. Co., 177 Ind. 553, 
96 NE 340, AnnCas1914D 1284. 

[a] Reasonable regulation.— 
“Taking into consideration the com- 
plexity of modern industrial and com- 
mercial life, in which powerful and 
dangerous railroad locomotives take 
an important part, it cannot be said 
that the Legislature acted in an un- 
reasonable or arbitrary manner when 


it enacted a law which requires that 
locomotive be equipped with a device 
which will automatically ring the en- 
gine bell. The device is calculated, 
not only to give warning to the citi- 
zen traveling on the street and pub- 
lic highways of approaching danger, 
but at the same time to enable the op- 
erators of the locomotive to give their 
attention to other duties which nec- 
essarily require a large amount of 
care and watchfulness in order that 
the safety of the citizen be pre- 
served.” Pittsburgh, etc., R. Co. Vv. 
State, 178 Ind. 498, 502, 99 NE 801. 

{b] Regulation is not void as re- 
quiring impossibility on the ground 
that there is no such thing as an au- 
tomatic device for ringing bells, and 
that such a device cannot be kept in 
proper working order at all times, as 
required by the statute, automatic 
bell ringing devices on locomotives 
being practicable and in use, and it 
being possible to keep them in work- 
ing order. by proper care and at- 
tention. State v. Louisville, etc, R. 
Co., 177 Ind. 553, 96 NE 340, AnnCas 
1914D 1284. 

53. Kammann v. St. Louis, etc., R. 
Co., 173 Tll. A. 277, 282; Muskogee 
Electric Tract. Co. v. Dunnam, 129 
Okl. 70, 263 P 1091. 

“A car operated upon a railroad by 
electricity is not by this statute re- 
quired to provide itself with a steam 
whistle or a thirty pound bell.” Kam- 
mann y. St. Louis, etc. R» Co.; su- 
pra. 

[a] Single trolley.—‘The question 
presented is not exactly whether this: 
statute is applicable at all to rail- 


roads using electric instead of steam 


motive power, but rather the more 
narrow question of its ‘being appli- 
cable to the operation of an ordinary 
single trolley car propelled ‘by elec- 
tricity, as was this one. We think 
it is not, and for many reasons. This 
statute, requiring a bell and steam 
whistle to be placed on locomotive en- 
gines and to be sounded eighty rods 
from each crossing was enacted at an 
early date and it is and always has 
been in the chapter relating to rail- 
roads. See Sec. 46, p. 436, R. S. 1855. 
Electric street and interurban cars 
such as this one were unknown and 
unthought of at that time. The ter- 
rminology used and still maintained in 
the statute, to wit, ‘locomotive engine” 
and ‘steam whistle’ unmistakably 
point to motor engines generating and 
driven by steam power.” Hudson vy. 
Southwest Missouri R. Co., 173 Mo. 
A. 611, 62:0, 159° SW 9. 

Signal operation statutes see in- 
fra § 1017. 


$$ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1002-1005] 


to be placed on each locomotive engine operated on 
any “railway,” and a subsequent statute providing 
that the word “railway” as used in any prior statute 
shall include interurban railways,°* an electric in- 
terurban railway is under a duty to equip its motor 
cars with the equivalents of the steam whistle®*> and 
bell.°® And under a statute requiring every company 
to provide each locomotive engine with a bell and 
steam whistle, and another statute providing that all 
interurban electric railroad companies having a road 
of over a specified length shall be under the same du- 
ties and responsibilities, so far as practicable, as 
railroad companies in general,®’? the same obliga- 
tion rests on an electric interurban road that rests 
on a regular steam railroad.°§ 

[§ 1003] e. Headlight Statutes. Within its pow- 
ers to regulate the operating equipment of rail- 
roads,°® a state may have power to make provision 
for and regulate locomotive headlights,®°° and to 
make a reasonable classification as to locomotives sub- 
ject thereto.°! Under a statute requiring railroads 
to equip every locomotive with an adequate head- 
light,°? a gasolene propelled car is a “locomotive” 
which must be so equipped.°? <A locomotive passing 
through a yard does not necessarily come within stat- 
utory exceptions relative to switching service.°* An 
order requiring a headlight of a specified constant 
intensity under use of the standard voltage on an 

54 See statutory provisions. Fed. 690. 

55. Swisher v. Interurban R. Co., 


151 Iowa 384, 130 NW 404. 
56. Swisher v. Interurban R. Co., 
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(2) L. (1909) ¢ 128, au- 
thorizing and directing the state rail- 
road commission to investigate the 


condition and efficiency of headlights 
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interurban electrie railroad does not require a fixed 
intensity irrespective of such standard voltage, the 
requirement being merely that the headlight mech- 
anism should be capable of affording the specified 
intensity.°° It has been stated that the duty to 
obey a headlight statute is mandatory.*® 

[§ 1004] f. Rear End Equipment. Among its 
regulatory powers as to operating equipment,®’ a 
state or commission may have power to regulate 
the construction of the rear platform of the rear 
car of a train.°® A statute providing that it shall 
be unlawful for any railroad to operate any train 
consisting of United States mail or express cars 
without the rear end of the rear car being equipped 
with an exit free from obstruction, a platform of a 
specified width, a guard rail and steps,°® is violated 
by running a train without the specified rear car 
equipment notwithstanding the rear car complied 
with federal specifications as to mail cars;7° and 
the state commission may order the rear end of the 
rear car to comply with such a state statute even 
though a mail car so constructed would violate fed- 
eral regulations as to mail cars, since there is no 
necessity that-a mail car of federal specifications 
be the end car of the train." 

[§ 1005] g. Automatic Train Control. The valid- 
ity of regulations requiring the installation of auto- 
matic train control devices has been upheld.72_ But 

63. Chicago, etc., R. Co. v. Bryant, 
110 Ark. 444, 162 SW 51. 


[a] “The word ‘locomotive’ is a 
comprehensive one, and, as used in 


supra. . 
Duty to operate signaling device 
see infra § 1017. 


57. See statutory provisions. 
58. Com. v. Louisville, etc., R. Co., 
141 Ky. 583, 585, 133 SW 230. 


“In two of the three material feat- 
ures of its composition, the engine 
of the interurban electric railroad 
corresponds substantially with the 
locomotive engine of a steam rail- 
road. Each is a locomotive engine, 
and the bell of one is the gong or 
gong bell of the other, while the elec- 
tric whistle of the electric locomotive 
engine performs the same service for 
that engine, that the steam whistle 
performs for the steam engine. So, 
by reading sections 786 and 242a to- 
gether it is manifest that the Legisla- 
ture intended that the operator of a 
locomotive engine on an interurban 
electric railroad should ring or sound 
its gong and sound its whistle un- 
der the same or similar conditions 
that operators of steam locomotive 
engines are required to perform those 
acts under section 786 of the stat- 
ute above quoted.’ Com. v. Louis- 
ville, etc., R. Co., supra. 

59. See supra § 979. 

60. U. S.—Atlantic Coast Line R. 
Co. vy. Georgia, 234 U. S. 280, 34 SCt 
829, 58 L. ed. 1312; Baltimore, etec., 
R. Go. v. Indiana. R. Commn., 196 
Fed. 690. 

Ark.—Chicago, ete., R. Co. v. Bry- 
ant, 110 Ark. 444, 162 SW 51. ; 

Ga.—Atlantie Coast Line R. Co. v. 
State, 135 Ga. 545, 69 SH 725, 32 LRA 
NS 20 [conformity to answers to cert 
questions decided 8 Ga. A. 478, 69 SE 
914 (aff 234 U. S. 280, 34 SCt 829, 58 
Enteds 1312) 1- 

Indi—Vandalia R.7Co. \v. State oR: 


Commn., 182 Ind. 382, 101 NE 85 
Patee242 W.S11255, 37 SCt 93, 617 Er. 
ed. 276]. 


Miss.—Illinois Cent. R. Co. v. Keed, 
113 Miss. 545, 74 S 423. : 

Wis.—Randall v. Minneapolis, etc., 
R. Co., 162 Wis. 507, 156 NW 629. 

[a] State may delegate its regu- 
latory power (1) over headlights to 
a board or commission. Baltimore, 
etc., R. Co. v. Indiana R. Commn., 196 


now in use on locomotive engines on 
the railroads in the state, and if 
found to be inadequate ‘for the pro- 
tection of persons and property, or 
any other purpose,” to require and 
enforce the substitution of the most 
practicable and efficient headlights 
for all purposes, is not void as a 
delegation of legislative power, but 
under it the commission acts merely 
as an administrative agency for giv- 
ing effect to the will of the legislature 
under limitations prescribed in the 
act. Baltimore, etce., R. Co. v. In- 
diana R. Commn., supra. 

[b] Regulation held definite.—An 
order requiring the equipment of lo- 
comotives with headlights of not 
less than fifteen hundred candle pow- 
er was not fatally defective for un- 
certainty or indefiniteness, as the 
term ‘‘candle power” has an ascer- 
tainable meaning. Vandalia R. Co. 
v. State R. Commn., 182 Ind. 382, 101 
NE\8b [aff 242 °U; S. 255, 37°SCt 93) 
61 L. ed. 276]. 

{c] Regulation held indefinite.— 
An order requiring companies to equip 
all locomotive engines used on rail- 
roads in the state with headlights 
“of not less than fifteen hundred 
candle power’ is void as lacking the 
certainty and definiteness required in 
a penal statute or order, since a head- 
light is a combination of the light 
proper and the reflector, and the or- 
der contains nothing with respect to 
the reflectors, nor as to how the can- 
dle power of the combination may be 
determined. Baltimore, etc., R. Co. v. 
Indiana R. Commn., 196 Fed. 690. 

Lookout statutes see infra §§ 1018-— 
1021. 

61. Randall v. Minneapolis, etc., R. 
Co., 162 Wis. 507, 156 NW 629. 

[a] Excepting yard engines.— 
“The provision excepting from the 
law locomotives used exclusively for 
switching and yard service is a legit- 
imate and reasonable classification in 
view of the purpose of the act and 
the special methods required for the 
conduct of switch and yard service.” 
Randall v. Minneapolis, ete., R. Co., 
162 Wis. 507, 512, 156 NW 629. 

62:- See statutory provisions, 


the statute, applies to all self-propel-. 
ling engines or machines used on rail- 
roads for the ordinary purpose of 
transporting freight or passengers. 
The car which inflicted the injury on 
the plaintiff was one used in the 
transportation of passengers, and was 
propelled by a gasoline engine. We 
think it falls within the definition of 
the word locomotive as used in the 
statute.” Chicago, -etc., R:. Co... 
Bryant, 110 Ark. 444, 449, 162 SW 51. 

64. Randall v. Minneapolis, ete., 
R._Co., 162 Wis. 507, 156 NW .629. 

[a] Rule applied.—The fact that a 
locomotive is passing through rail- 
road yards does not make it a loco- 
motive used exclusively for switch- 
ing and yard service so as to bring 
it within the exception of St. (1915) 
§ 1809v, exempting engines used in 
yard or switching movements from 
the usual headlight provision. Ran- 
dall v. Minneapolis, etc., R. Co., 162 
Wis. 507, 156 NW 629. | 

65. ‘Terre Haute, etc., Tract. Co. 
v. Puckett, (Ind. A.) 158 NE 639. 

66. Illinois Cent. R. Co. v. Reed, 
113 Miss. 545, 74 S 423. 

67. See supra § 979 et seq. 

68. Pennsylvania R. Co. v. Ewing, 
241 Pa. 581, 88 A775, 49 LRANS 977, 
AnnCas1915B 157; Pennsylvania R. 
Co. v. Public Serv. Commn., 67 Pa. 
Super. 575 [rev on ground federal 
government had legislated exclusive- 
ly as to interstate trains in 250 U. S. 
566, 40 SCt 36, 63 L. ed. 1142]. 

69. See statutory provisions. 

70. Pennsylvania R. Co. v. Pub- 
lic Serv. Commn., 67 Pa. Super. 575 
[rev on other grounds 250 U. S. 566, 
40 SCt 36, 63 L. ed. 1142]. 

71. Illinois Cent. R. Co. v. Reed, 
113 Miss. 545, 74 S 423. 

72. Delaware, etc., Co. v. U. S., 5 
F. (2d) 831. 

[a] Experimental nature.—An or- 
der of the interstate commerce com- 
mission, pursuant to statute author- 
izing such requirement under details 


'to be settled by the commission, re- 


quiring certain railroads: to install 
automatic train-stop and train-con- 
trol devices, was not invalid because- 
it amounted to requiring railroads to 
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the road should be afforded a reasonable time for 
complianee.*? 

[§ 1006] 8. Signals’*—a. Regulation by State.”° 
Under its general power to regulate the operation of 
railroads, a state7® or a board or commission’’ may 
require railroad locomotives to be equipped with sig- 
nal devices,’® and that the same shall be used to warn 
of the approach of a locomotive or train when near- 
ing highway crossings or certain other places.7® The 
particular requirements of signal statutes’® are a 
matter of legislative discretion.*? 

Switch lights.8* Under a statute requiring switch- 
es on the main tracks of railroads te be indicated by 
a signal light so attached as to indicate safety when 
the switch is closed and danger when it is open,*? 
a belt line railroad operated in a city for transferring 
freight from one railroad to another is a main track 
of a railroad so as to be within the switch light re- 
quirement.** 

After repeal of a signal statute, the legislature 
may again regulate the matter by a second statute 
reimposing the requirements upon-a railroad in ex- 
istence at the time of the repeal.®? 


expend capital for experimental pur- 


* poses. Delaware, etc., Co. v: U. S., 5 
F. (2d) 831. Ind.—Pittsburgh, 

[b] Order not arbitrary.—That an 

order of the interstate commerce 
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pleby, 28 Ill. 288; Galena, etc., R. Co. 


v. Loomis, 13 Ill. 548,.56 AmD 471. 


Brown, 67 Ind. 45, 48, 33 AmR 78. 
Mo.—State v. Missouri Pac. R. Co., 


Eo) age wae 
[§§ 1005-1007 


[§ 1007] b. Regulation by Municipality. Under 
its general power to regulate the operation of rail- 
roads within municipal boundaries,*® a municipal 
corporation may make reasonable regulations re- 
specting the signals operated and maintained in con- 
nection with the operation of trains running within 
the corporate limits.*7 

Under particular charter or statutory provisions. 
Under a charter provision empowering a municipal 
council to direct the use and regulate the speed of 
locomotive engines within the city, the municipality 
may impose a signal requirement.*® Under a statute 
authorizing municipalities to provide protection 
against injury to persons and property in the use of 
a railroad,*® a municipality may impose signal re- 
quirements.2° Under a statute requiring railroads to 
give such signals within cities as the legislative au- 
thorities thereof may require,®! the municipality has 
exclusive power to prescribe signal requirements 
within its borders.°? 

Reasonableness®* of particular regulations will de- 
pend upon the circumstances involved.®* 


Conflict with state laws. In so far as a municipal 
anes A. 459 [aff 88 Mo. 672, 1 SW 

Tex,—Missouri, Cte.) Ry CO, Van MEC= 
Glamory, (Civ. A.) 34 SW 359; Texas, 


ete., R. Co. v. Nelson, 9 Tex. Civ. A. 
156, 29 SW 78. 


CLG, GR aC Ones 


commission, requiring installation of 
automatic train-stop and train-con- 
trol devices, and accompanied by long 
and fact-finding report or opinion, 
did not refer to the complaining rail- 
road by name, was held not to excuse 
the railroad from compliance with 
the or der, on the ground that the com- 
mission’s action was based on insuffi- 
cient investigation of the petitioner’s 
needs and requirements. Delaware, 
Stee 1COn Ven UG Sar be Cay 83k: 

73. Delaware, etc., Co, v. U. S., su- 


pra. 
[a] Illustration. — Under Inter- 
state Commerce Act § 26, as added by 


Transportation Act (1920) § 441 
(Comp. St. Suppl. Annot. [1923] § 
8596b), authorizing the. interstate 


commerce commission to require rail- 
roads to install automatic train-stop 
and train-control devices, such order 
to be issued and published at least 
two years before the date specified 
for its fulfillment, and ‘Interstate 
Commerce Act § 16a, aS added by 
Act June 29, 1906 § 6 (Comp. St. § 
8585), authorizing the commission to 
grant a rehearing, and _ reverse, 
change, or modify an original deci- 
. Sion, where the commission, after or- 
dering installation of automatic train- 
stop and train-control devices, which 
should be independent of any man- 
ual control, on rehearing, more than 
a year and a half later, modified the 
order to permit the use of devices 
changing the element of the manual 
or engineman’s control, it was’ held 
that the railroad could not be put in 
default for failure to comply with 
such order until two years after the 
date of its modification, the modified 
order constituting a new order. Dela- 
wane, s etc, Conv. Us Ss 1b. (2d) 
831. 

74. Precautions on crossing other 
railroads see infra §§ 1040, 1041. 

75. Violation of regulations as af- 
fecting liability for injuries to: 
Animals see infra XVIII in 52 C. J. 
Persons: 

As crossings see infra XX in 52 C. 

a 


On ‘tracks other than at crossings 
see infra XXI in 52 C. J. 


76. See supra § 887 et seq. 

77. See supra § ae et seq. 

78. See supra § 1002. 

79. I11.—Galena, a R. Co. v. Ap- 


149 Mo. 104, 50 SW 278. 

S. C.—Kaminitsky v. Northeastern 
RA COwmeoLS sens. 

Wis.—Gordon vy. Illinois Cent. R. 


iCo., 168 Wis. 244, 169 NW 570. 


“Tt can not be doubted that the Leg- 
islature had the power to require rail- 
road companies to sound their whis- 
tles upon approaching highway cross- 
ings. This would be so clearly a 
regulation for the public good,: in- 
tended to prevent collisions and the 
sacrifice of human life, that we sup- 
pose the legislative power to enact 
such law could hardly be called in 
question.” Pittsburgh, ete., R. Co. v. 
Brown, supra. : 

80. See infra §§ 1008-1017. 

Sle Pittsburg, 7 sCtGray tks.) COs eee 
Brown, 67 Ind. 45, 48, 33 AmR 73; 
Gordon vy. Illinois Cent. R. Co., 168 
Wis. 244, 169 NW 570. 

“It is equally clear that the Legis- 
lature must be the exclusive judge as 
to the distance from the crossing at 
which the whistle should be sounded, 
and as to the necessity of a continu- 
ous sounding until the crossing is 
passed. The necessity and propriety 
of the enactment in question were ex- 
clusively for the legislature, and not 
for the courts, to pass upon.” Pitts- 
burgh, etce., R. Co. v. Brown, supra. 

[a] Precise method of signaling 
may be prescribed by the legislature. 
Gordon y. Illinois Cent. R. Co., 168 
Wis. 244, 169 NW 570. 

82. Lighting tracks see infra §§ 
1022-1024. 

83. See statutory provisions. 

84. Toledo, ete., R. Co. v. Bond, 35 
Ind. A. 142, 72 NE 647. 

85. Galena, etc., R: Co. v. Appleby, 
28 Ill. 2838. 

See Municipal Corporations § 


87. U. S.—Texas, etc., R. Co. v. 
Nelson, 50 Fed. 814, 1 CCA 688 [app 
dism 149 U. S. 788 mem, 13 SCt 1053 
mem, 37 L. ed. 958 mem]. 

Colo.—Denver, etc., R. Co. v. Ryan, 
Lis GColOMO S28 sRAT9: 

Ill.—Illinois Cent. R. Co. v. Gilbert, 
157 Tl. 354, 41 NE 724; Chicago Junc- 
tion R...Co., ve Reinhardt, 139) sii A. 
53. afl 2350s 676,485 NE 605]. 

Ky.—Cincinnati, . etc.,, R. v.. Com., 
126 Ky. 712, 104 SW Tiel 31 KyL Tale 
17 LRANS 561. 


Mo.—Merz v. Missouri Pac. R. Co., 


Flagmen and safety devices sta- 
ones at crossings see infra §§ 1043— 
104 

88. Texas, etc., R. Co. v. Nelson, 50 
Fed. 814, 1 CCA 688 [app dism 149 U. 
S. 788 mem, 13 SCt 1053 mem, 37 L. 
ed. 958 mem]; Missouri, ete., R. Co. 
v. McGlamory, (Civ. A.) 34 SW 359 
[rev on other grounds 89 Tex. 635, 35 
SW 1058]; Texas, etc., R. Co. v. Nel- 
son, 9 Tex. Civ. A. 156, 29 SW 78. 

{a] Forbidding operation of en- 


‘gine without ringing bell.—Texas, 


etc., R. Co. v. Nelson, 9 Tex. Civ. A. 
156, 29 SW 78. 

89. See statutory provisions. 

90. Illinois Cent. R. Co. v. Gilbert, 
157 Til. 354,41 NE 724. 

[a] Continuous ringing of bell.— 
Illinois Cent. R. Co. v. Gilbert, 157 
Tli. 354, 41 NE 724. 

91. See statutory provisions. 

92. Cincinnati, ete., R. Co. v. Com., 
126 Ky. 712, 104 Sw qT, 31 Kyi 1113, 
17 LRANS 561. 

{a] MTllustration.—St. (1903) § 786, 
requiring every railroad to sound the 
whistle and ring the bell outside of 
incorporated cities at least fifty rods 
from a crossing, and to give such sig- 
nals in cities as the legislative au- 
thorities thereof may require, confers 
on municipalities the exclusive power 
to determine by ordinance what sig- 
nals shall be given therein by trains 
running through their corporate lim=+ 
its,- whether on the streets or cross- 
ings. Cincinnati, etc., R. Co. v. Com., 
126 Ky. 712, 104 SW 771, 31 KyL 1113, 
17 LRANS 561. 

Risie) See Municipal Corporations § 

94. See cases infra this note. 

{a] Held reasonable.—(1) Ringing 
of bell on approach to highway cross- 
ing. Denver, ete, R. Co. v. Ryan, 17 
Colo. 98, 28 P79. (2) An ordinance of 
a town of about two hundred and 
twenty-five inhabitants, including in 
its boundaries a crossing extensively 
used and with arm obstructed view, re- 
quiring the locomotive bell to be rung 
at least eighty rods from the crossing, 
and continuously while passing 
through the town, regardless of the 
size of the town. Youtsey v. Chicago, 
ete., R. Co., (Mo. A.) 251 SW 468. (3) 
Continuous ringing of bell between 
certain streets., Louisville, ete., R. 
Co. v. Loyd, 186 Ala. 119, 65 S 1538. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 §§ 1007-1010} 


signal regulation conflicts with state laws, the lat- 


ter control.®> 


[§ 1008] c. Duty of Railroad®*—(1) In General. 
Aside from statute,®? there is no absolute duty to 
sound signals when a train approaches a highway 
crossing; °* but a railroad,®® or electric interurban 
railroad,! is under a duty to give such signals as are 
required by the exercise of due care under the cir- 
General statutes regulating 
the giving of signals must be complied with irrespec- 
tive of charter provisions defining the railroad’s duty 
The purpose of signal statutes is 


cumstances involved. 


in this respect.? ' 


to require warning of the approach of the train.® 
would seem that a statutory obligation to 
sighting a person on the track does not apply where 
the person sighted is near the track but not within 


striking distance of the train.* 
Construction of statutes.® 
be liberally construed.® 


[b] Held unreasonable.—An ordi- 
nance which requires that a signal 
shall be given by an approaching train 
that a street crossing is free from 
danger, and that it must be given by 
“qa member of the crew operating such 
approaching locomotive engine or 
train,’ since there is no reason why 
it should not be given by a gateman 
or other employee not engaged in 
operating the train. New Jersey Cent. 
R. Co. v. Elizabeth, 70 N. J. L. 578, 57 


A 404. 
Atlantié Coast Line R. Ce. v. 
Adams, 7 Ga. A. 146, 66 SE 494. 

96. Signal statutes as affecting 
rights and liabilities for injury of: 
Animals see infra XVIII in 52 C. J. 
Persons: \ 

ae CEORSIDES see infra XX in 52 


Near but Hes on tracks see infra XX 
in-.b2) CG: 
On Pa coaa: ‘premises other than at 
prose nes see infra XXII in 52 
J 


Property see infra §§ 1198-1242. 

97. See infra text and notes 2-6. 

98. Steele v. Louisville, etc., R. Co., 
154 Tenn. 208, 285 SW 582. 

99. Hurt v. Yazoo, etce., R. Co., 140 
Tenn. 623, 205 SW 4387; Galveston, 
éte,, R. Co. v. Duéeim, (Tex., Civ. A.) 
23 SW 596. 

[a] Irrespective of statutory re- 
quirements, a railroad is obligated to 

. give signals on approaching a high- 
way crossing if due care so requires. 
Galveston, ete., R. Co. v. Duelm, (Tex. 
Civ. A.) 23 SW 596. 

{b] Much used crossing with ob- 
structed view.—Hurt v. Yazoo, etc., 
R. Co., 140 Tenn. 623, 205 SW 487. 

1. Birmingham R. Light, etc., Co. 
v. Ozburn, 4 Ala. A. 399, 56 S 599. 

[a] Even though statutes are in- 
applicable to electric interurban rail- 
ways, “it is incumbent on one operat- 
ing a street or interurban railroad to 
see to it that such signals or warning 
are given of the approach of one of 
its ears to a public road crossing as 
may reasonably be demanded by all 
the surrounding conditions.” Birm- 
ingham R. Light, ete., Co. v. Ozburn, 
4 Ala. A. 399, 404, 56 S 599. 
~ 2. Tilinois Cent. R. Co. v. Slater, 
129 Ill. 91, 21 NE 575, 16 AmSR 242, 6 
LRA 418. 

, 3. Peo. v. New York Cent. R. Co., 
13 N: Y. 78) [aff 25‘Barb. 199]. See St. 
Louis, etc., R. Co. v. Hendricks, 53 Ark. 
201, 202, 13 SW 699 (“Section 5478 
of Mansfield’s Digest provides: ‘A 
bell of at least thirty pounds weight, 
or a steam whistle, shall be placed on 
each locomotive or engine, and shall 
be rung or whistled at the distance of 
at least eighty yards from the place 
where the said road shall cross any 
other road or street, and be kept ring- 
ing ‘or whistling until it shall have 
erossed said road or street, under a 


(51 C. J.—66] 


Signal statutes should 
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Be Sounded.’ 


It 
signal on 
the station.1® 


[§ 1010] (3) Nature of Signal. 


[51 C.J.] 1041 


[§ 1009] (2) Distance at Which Signal Should 
Under a statute requiring a whistle 
to be blown before passing a point at a specified dis- 
tance from a crossing, there is no obligation to 
blow the whistle after passing such point,® but it 
must be blown sufficiently in advance of such point 
to give adequate warning.!° 
ing signals to be given at a specified distance from 
a town,!! the duty to give the signal at the distance 
specified is imperative,'? and giving signals at short- 
er distances does not, excuse failure to signal at the 
specified distance;1* and the distance at which the 
‘signal should be given under such a statutet? is 
measured from the corporate limits,> and not from 


Under a statute requir- 


If the statute 


requires a signal by sounding the bell “or” whis- 


tles4 


either is sufficient;1§ 


but if both are re- 


quired,'® neither is sufficient without the other.”°® 


penalty of two hundred dollars for 
every neglect, to be paid by the cor- 
poration owning the railroad s 
and the corporation shall also be ie 
able for all damages which shall be 
sustained by any person by reason of 
such neglect.’ This statute evidently 
intends that signals shall be given 
near public crossings for any purpose 
which they might naturally or rea- 
sonably subserve’’). 

4 See Rogers v. Cincinnati, etce., 
RA Co. .Ls6yWeds vous, 69) Cem: 321 (so 
holding with respect. to workmen near 
the track, and also holding that the 
statute was inapplicable as respects 
track workers irrespective of their 
location). 

5. Generally see supra §§ 900, 901. 

6. Stem v. Nashville Interurban 
R: Co., 142 Tenn. 494, 221 Sw 192; 
Jay v. Northern Pac. R. Co., 162 Wis. 
458, 156 NW 626. 

[a] Rule applied.—A statute re- 
quiring signals at crossings, while in 
derogation of the common law, is also 
remedial in character, and therefore 
entitled to a liberal construction 
which wilt not defeat the salutary 
purpose of its enactment. Stem v. 
Nashville Interurban R. Co., 142 Tenn. 
494, 221 SW 192. 

7. Position and movement of train 
affecting rule see infra § 1011. 

8. See statutory provisions. 

9. Houston, etc., R. Co. v. O’Neal, 
91 Tex. 671, 47 SW 95 [rev (Civ. A.) 
45 SW $21]. 

[a] Illustration.—‘‘Revised Stat- 
utes (1895) article 4507, provides that 
‘the whistle shall be blown and the 
bell rung at the distance of at least 
eighty rods from the place where the 
railroad shall cross any public road 
or street, and such bell shall be kept 
ringing until it shall have crossed 
such public road or _ stopped.’ In 
order to comply with this statute the 
whistle must be blown for the cross- 
ing before passing the point eighty 
rods distant therefrom. The language 
‘at the distance of at least eighty 
rods’ is not susceptible of any other 
construction. The blowing of tne 
whistle after passing such point is 
not demanded by the letter of the 
statute, which only requires the con- 
tinuous ringing of the bell there- 
after. The reason for requiring the 
whistle to be blown before passing 
that point was to give at least that 
much warning from an instrument 
that could be heard a long distance.” 
Houston, etc., R. Co. v. O’Neal, 91 Tex. 
671, 672, 47 SW 95 [rev (Civ. A.) 45 
SW 921]. 

10. Kinyon v. Chicago, eta, R. Co., 
118 Iowa 349, 92 NW 40, 96 AmSR 382; 
Edwards v. St. Louis Southwestern R. 
Co., 105 Tex. 404, 151 SW 289; Hous- 
ton, ete., R. Co. v. O’Neal, 91 Tex. 671, 
he 47 SW 95 [rev (Civ. A.) 45 SW 


“While the statute does not in 
terms fix the distance from the cross- 
ing at which the whistle must be 
blown otherwise than to direct that 
it shall be done before passing such 
point, its spirit clearly requires it to 
be blown so near that under all the 
circumstances it would be reasonably 
calculated to warn persons about to 
use the crossing. It results, that, in 
order to comply with the statute, the 
whistle must be blown at some point 
sufficiently near the crossing to be 
reasonably calculated to give warn- 
ing to persons about to use same, such 
point not to be nearer to such cross- 
ing than eighty rods.’ Houston, etc., 
R. Co. v. O’Neal, supra. 

[a] No particular distance.—Rev. 
Civ. St. (1911) art 6564, requiring a 
bell to be rung and whistle to be 
blown at the distance of eighty rods 
from a highway crossing, and that 
the bell be kept ringing until the en- 
gine has crossed, only requires the 
whistle to be blown at such a point 
beyond such eighty rods from the 
crossings as would give reasonabie 
notice of the train’s approach, and 
does not require it to be blown at any 
particular distance beyond such 
eighty rods. Edwards v. St. Louis 
Southwestern R. Co.,.105 Tex. 404, 151 
SW 289. 

[b] Effect of statute upon com- 
mon-law duty.—A statute requiring a 
signal to be given at least sixty rods 
before the crossing is reached does 
not abrogate the common-law duty of 
giving such a signal at a greater dis- 
tance if by reason of the speed of the 
train or the character of the crossing 
reasonable caution demands it. Kin- 
yon v. Chicago, ete., R. Co., 118 Iowa 
349, 92 NW 40, 96 AmSR 3882. 

11. See statutory provisicns. 

12. Illinois Cent. R. Co. v. Davis, 
104 Tenn. 442, 58 SW 296, 


13. Illinois Cent, R. Cov Days: 
supra. 

14. See supra text and note 11. 

15. Illinois Cent. R. Co. vy. Davis, 


104 Tenn. 442, 58 SW 296; Webb v. 
East Tennessee, ete. Ri Co., 88 Tenn. 
119, 12 SW 428. 


16. Illinois Cent. R. Co. v. Davis; 
104 Tenn. 442, 58 SW 296; Webb v. 
88 Tenn. 


Hast Tennessee, etc. bi. Co., 
119, 12. SW 498. 

17. See statutory provisions. 

18. East Tennessee, etc., R. Co. v. 
Deaver, 79 Ala. 216; Ohio, ete., R. Co. 
WV: Reed, 40 Ill. A. 47; Downing v. Mis- 
souri, ‘ete., R.’'Co., 70 Mo. A. 657; 
Hoover v. Kansas City, etc. Re Cox 69 
Mo. A. 557; Kosher Dairy Co. v. New 
York, ete7 Re Co: 81° N.S a hab 78 
A 1052. 

19. 

20. 


See statutory provisions. 
Atlanta, ete., R. Co. v. Pope, 9 
Ga. A. 647, 72 SE 63. 

{a] Bule applied.—‘‘Where a rail- 
road crosses a public road outside of 
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Under a statute requiring signals at intervals until 
a crossing is passed,*! the signals must be sufficient 
in number and volume to give adequate warning.?? 
Under a statute requiring signals to be sounded at 
“short intervals” on approaching a town, and at 
“Gntervals” on leaving and while still within the cor- 
porate limits,?* signalling at “short? intervals is 
required on leaving as well as on approaching a 


town.?4 
Continuous signal. 


ing short of this will suffice.?® 


[§ 1011] (4) Position and Movement of Train. 
Under statutes requiring signals a specified distance 
before reaching a crossing,?7 it has been held that 
the signal must be given, although the train starts 
from a point less than the distance from the cross- 
ing,** but not where a train is pulling away from 
a crossing which at-the time of starting it is entirely 
obstrueting,?® unless the statute also requires a sig- 


an incorporated town or city, though 
within less than four hundred yards 
of the corporate limits, the engineer 
is required to signal the approach of 
his train to the crossing by blowing 
the whistle; and the ringing of the 
bell alone is not sufficient.” Atlanta, 
ete, Ry Co. v. Pope, 9 Gar A. 647, (2 
SE 63, 64. 

21. See statutory provisions. 

22. Underwood v. St. Louis, 
R. Co., 190 Mo. A. 407, 177 SW 724. 

[a] Two weak blasts at a whistling 
post cne thousand four hundred and 
eighty-seven feet from a crossing is 
not a compliance with the statute, no 
other signals being given. Under- 
wood v. St. Louis, etc., R. Co., 190 Mo. 
A. 407, 177 SW 724. 


etc., 


23. See statutory provisions. 
24. Louisville, ete., R. Co. v. Gard- 
ner, 1 Lea (Tenn.) 688. 


25. See statutory provisions. 

26. Galveston, etc., R. Co. v. Duelm, 
(Tex. Civ. A.) 23 SW 596. 

{a] Rule applied.—‘‘The instruc- 
tion asked by the defendant makes 
the ringing of a bell, or the blowing 
of a steam whistle, at the distance of 
80 rods from the crossing, without 
continuing to ring the bell, a compli- 
ance with the law; but this is not the 
ease. The act of 1883, which was in 
effect when this case was tried, re- 
quires both the use of bell and whistle 
at the distance of 80 rods, and the 
continuous use of the bell until the 
crossing is passed. Acts 1883, p. 28.” 
Galveston, etc., R. Co. v. Duelm, (Tex. 
Civ. A.) 23 SW 596, 600: 

27. See statutory provisions. 

Distance at which signal should be 
sounded generally see supra § 1009. 

28. Spiller v. St. Louis, etc., R. 
Co., 112 Mo. A. 491, 87 SW 43. 

{a] Reason for rule.—‘‘Not only 
the statute but ordinary prudence 
would require, irrespective of the 
nearness of a standing train to an un- 
obstructed public crossing, that when 
the train starts to move in the di- 
rection of the crossing with the pur- 
pose of passing over it, the statutory 
warning should be given of its ap- 
proach.” Spiller v. St. Louis, etc., R. 
Co., 112 Mo. A. 491, 496, 87 SW 43. 

[b] Backing.—Rev. St. (1899) § 
1102, requiring the ringing of the bell 
of a locomotive and the sounding of 
the whistle at least eighty rods from 
a crossing, does not exempt a rail- 
road from such' requirement where the 
train started to back over the crossing 
jn question from a point within the 
eighty-rod limit. Spiller v. St. Louis, 
etc., R. Co., 112 Mo. A. 491, 87 SW 43. 

[ec] In Texas, where the statute 
requires that the whistle shall be 
blown and the bell rung at least 


Where the statute requires a 
continuous signal under specified conditions,?*> noth- 
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nal to be given on starting the train.®° 
statute requiring signals to be sounded continuously 
for a specified distance before reaching a highway 
crossing,*! the signal must be sounded before cars 
are kicked over a crossing.” 
quiring a locomotive bell to be rung continuously 
while a train’ is in motion within the municipal 
boundaries,** the requirement applies to all portions 


[§§ 1010-1012 


‘Under a 


Under ordinances re- 


of the municipality,’* including private railroad 


switchyards located within the municipality.*° 
has been both affirmed*® and denied*’ that signal 


It 


regulations apply to backward movement of trains. 


[§ 1012] 


eighty rods from the crossing and the 
bell kept ringing until the train is 
stopped or the crossing passed (1) it 
is held that, if the train be started 
from a point less than eighty rods 
from the crossing, the signal required 
at such point need not be given (Tex- 
as, ete, UR. Co: Vv. Berry, 32, Dex Civ. 
A259, 72 SW 423° Rt. Worth,” eter 
R. Co. v. Greer; 29 Tex. ‘Civ. A. 561, 
69 SW 421. Contra Curtis v. Gulf, 
etc., R. Co., 26 Tex. Civ. A. 304, 68 SW 
149); (2) but that the requirement as 
to the continuous ringing of the bell 
applies, although the train is started 
from a point within the eighty-rod 
limit (Gulf; ete." RY Costve Hall="34 
Tex. Civ. A: 535, 80 SW 133. See also 
Texas, etc., R. Co. v. Bailey, 83 Tex: 
19, 18 SW 481). 

[d] In Canada, under the Railway 
Act, providing that when any train is 
approaching a level crossing ‘“‘the en- 
gine whistle shall be sounded at least 
eighty rods before reaching such 
crossing,’ the requirement does not 
apply to an engine engaged in 
shunting operations within the eigh- 
ty-rod limit. Grand Trunk R. Co. v. 
McAlpine, [1913] A. C. 838. 

29. Stillson v. Hannibal, 
Co., 67 Mo. 671. 

30. Brown vy. Southern R. Co., 65S. 
C. 260, 43 SE 794; Littlejohn v. Rich- 
mond; ete, R.-'Co.,.49) S..C. 12, 7264S 


ete.” RR. 


967. 
fa] Rule applied.—Civ. Code § 
2132, providing that the bell of an 


engine shall be rung or the whistle 
sounded at the distance of five hun- 
dred yards from any public crossing, 
and be kept ringing until the engine 
has crossed, and, if the cars be ata 
standstill, such bell shall be rung for 
at least thirty seconds before the 
engine shall be moved, and shall be 
kept ringing until it shall have 
crossed the ‘highway, applies to a 
train of cars standing across a high- 
way, the engine of which has already 
crossed, not to return, and to require 
the signals to be given for thirty sec- 


onds before such train is moved. 
Brown v. Southern R. Co., 65 S. C. 260, 
43 SW 794. 

31. See statutory provisions. 

32. .Baltimore, ete. JR. Co: . Vv: 
Wheeler, 63 Ill. A. 193. 

{a] Illustration.—A statute re- 


quiring the bell or whistle to be 
sounded continuously for eighty rods 
before a highway is reached applies 
to cases where cars are kicked by an 
engine across a highway. Baltimore, 
etc., R. Co. v. Wheeler, 63 Ill. A. 193. 

33. See ordinance provisions. 

34. Galveston, etc., R. Co. v. Levy, 
35 Tex. Civ. A. 107, 79 SW 879; Mis- 
souri, etc., R. Co. v. McGlamory, (Tex. 
Civ. A.) 34 SW 359. 


ments Apply—(a) Crossings in General. 
in general language requiring signals at crossings*® 
apply to all publie highway crossings,*! including 
streets,42 without reference to how such thorough- 


A statute requiring the sounding of a signal on sight- 
ing any person or obstruction on the track*®® has 
been held inapplicable to switching movements.*® 

(5) Places to Which Signal Require- 


Statutes 


{a] Not limited to street crossings. 
—Galveston, ete., R. Co. v. Levy, 35 
Tex: Civs AL LOTT IES W, 8ao- 

35. Gulf, ete, R. Co. v. Melville, 
(Tex Cive A.) 87 SW 863; Missouri, 
ete RinCorrve MecGlamory, (CiveeA®) 
34 SW 359 [rev on other grounds 89 
Tex. 635, 35 SW 1058]. 

[a] Yard dedicated for exclusive 
railroad use.—Gulf, etc., R. Co. v. 
Melville, (Tex. Civ. A.) 87 SW 863. 

36. Southern R. Co. v. Shipp, 169 
Ala. 327%, 335, 53S 150; Spillertyv.) st: 
ones ete., R. Co., 112 Mo. A. 491, 87 

“The duty was on the defendant to 
ring the bell or blow the whistle be- 
fore moving the train, or at least 
while it was moving. It was immate- 
rial whether it was moving backward 
or forward. It would seem that the 
law imposes a higher duty on train- 
men when moving trains backward 
than when moving them forward.” 
Southern R. Co. v. Shipp, supra. 

37. King v. Tennessee Cent. R. Co., 
oy Tenn. 44, 164 SW 1181, 51 LRANS 

38. See statutory provisions. 

39. Payne v. Illinois Cent. R. Co., 
155 Fed. 738, 883 CCA 589; Louisville, 
ete., KR. Co.cn,, dionesl Wenn Civ. .A: 
305. 

Lookout requirements see infra § 
1020. 

40. 

41. 


See statutory provisions. 
Ga.—McCoy v. Central of Geor- 
gia, R.-Co..13) Ga. 278, 62) SH) 297; 

Ill.— Mobile, etc., R. Co. v. Davis, 
130 Ill. 146, 22 NE 850. 

Mo.—Russell v. Atchison, ete, R. 
Co., 70 Mo. A. 88. 

Tex.—International, etc., R. Co. v. 
Dalwigh, (Civ. A.) 48 SW 527 [rev on 
other grounds; (92) Tex: 1655,0.545 1S 
500]. 

W. Va.—Ray v. Chesapeake, etce., R. 
Co.,. 57- Wi.) Va.0833, 50 SH 413. 

42.0 Mobile; ete. (RCo; ive Davis: 
130 Ill. 146, 22 NE 850; Elgin, etc., 
R. Co. Ww Hoadley, 122 Tl. A. 165 [aff 
220 Ill. 462, 77 NE 151). 

[a] “Phe words ‘any public high- 
way,’ as here used, are not limited in 
their signification, to the common 
public roads in the country, but their 
meaning is broad enough to include 
streets and roads in incorporated ci- 
ties and towns.” Mobile, ete., R. Co. 
v. Davis, 130 Ill. 146, 150, 22 NE 850. 

{b] In Iowa the statute expressly 
excepts street crossings from the re- 
quirement of sounding the whistle 
unless required by an ordinance of 
the city, but the requirement that the 
bell shall be rung continuously until 
the crossing is past applies to street 


crossings. “Golinvaux v. Burlington, 
cee R. Co., 125 Iowa 652, 101 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, pag¢ and note number. 


§§ 1012-1015] 


fares become public roads.*® 


. o 45 
private crossings. 


Particular statutory provisions. 


maintained as a public highway.®° 


requiring signals where a railroad crosses a “tray- 
eled” public road,°! there is no obligation to sound 
the signal before a public road not “traveled.’’>? 
Under statutes requiring signals to be sounded be- 
fore crossing any “traveled place,’’®? whether or not 
any particular place is “traveled” within the mean- 
ing of the statute will depend upon the facts and 


43. McCoy y. Central of Georgia R. 
Co-;, 131) :Ga.. 3:78, 62 SH 297; South- 
ern R. Co. v. Combs, 124 Ga. 1004, 53 
SE 508; Russell v. Atchison, etc., R. 
Co., 70 Mo. A. 88; Ray v. Chesapeake, 
ete, Ev. Co. 57 Wi. Var sae, 50 Si 413: 

{a] “Public road” or “highway,” 
as used in the blow post statute, is 
not confined to*one which has been 
laid out and established by the county 
authorities by regular proceedings, 
but includes highways originating in 
any of four ways: First, by legisla- 
tive action; second, by formal pro- 
ceedings by the county authorities es- 
tablishing it; third, by dedication; 
fourth, by prescription. McCoy v. 
Central of Georgia R. Co., 131 Ga. 378, 
385, 62 SH 297. 

44. McCoy v. Central of Georgia 
hCo.,’ supra. 

“Taken together, the evidence 
showed clearly that the road was not 
a public one, or the crossing a public 
crossing within the meaning of the 
statute commonly called ‘the blow- 
post law.’ This being so, and the case 
depending on that point, there could 
be no recovery.” McCoy v. Central 
of Georgia R. Co., supra. 

45. Ga.—Southern R. Co. v. Combs, 
124 Ga. 1004, 53 SE 508; Comer vy. 
Shaw, 98 Ga. 543, 25 SH 733; Georgia 
R.eCo:! vi Cox, 61. Ga. 455. 

Tll.—Toledo,ete., KR. Co. :v. Head, 
62 Ill. 233. 

Iowa.—Nichols v. Chicago, etc., R. 
Co., 125 Iowa 236, 100 NW 1115. 

Md:—Annapolis; .-etes: GR... Co. vz 
Pumphrey. 72 Md. §2, 19 A 8. 

Minn.—Czech v. Great Northern R. 
Co., 68 Minn. 38, 70 NW 791, 64 AmSR 
452, 88 LRA 302. 

Man.—Royle v. Canadian Northern 


Pao mei4. wMans2aio, 20 CamunOce 
Notes 25. 2 

[a] “What is a highway? The 
Railway Act, s. 2, s-s. (g), says: ‘The 


expression “highway” includes any 
public road, street, lane or other pub- 
lic way or communication.’ .. . It 
is clear that the trail in question here 
does not come within the terms of 
such definition. It was used for a 
number of years by the people of the 
neighborhood, but it cannot — be 
claimed that it exists by prescription; 
it is not authorized by local act of 
parliament or even by municipal by- 
jaw; and it has-never been dedicated 
to the use of the public. Statute la- 
bor has been performed on it, but 
without the sanction and apparently 
without the knowledge of the munici- 
pal council. J. Putnam, who is in 
possession of the land by agreement 
to purchase, says: ‘I consider the 
trail my property.’ This manifestly 
shows that the trail cannot be held 
to be a highway within the legal and 
true meaning of the term. Therefore 


But the requirement 
is inapplicable to places not public roads,** such as 
Under a statute requiring sig- 
nals at crossings, a part of the right of way used 
by public pedestrians is not a “crossing.”’*® 

Under a statute 
requiring railroads to give signals at crossings over 
“public roads or private ways established pursuant 
to law,”** the obligation exists with respect to pub- 
he roads not established by law,*® but there is no 
duty to sound a signal before crossing a private way 
not established by law;*® and it has been held that 
the road must not only be used but must also be 
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contrary.°® 


Under statutes 


the crossing made by the Railway 
Company with the grading leading to 
it must be deemed to be a private 
crossing such as are found on farms 
traversed by railways.” Royle. ‘v. 
Canadian Northern R. Co., 14 Man. 
275, 281, 23 CanLTOccNotes 25. 

[b] “Any road crossing,” in a 
statute requiring the sounding of a 
locomotive whistle sixty rods before 
such crossing is reached, refers to 
public and not to private crossings. 
Nichols v. Chicago. ete., R. Co., 125 
Iowa 286, 238, 100 NW 1115. 

46. Ringstaff v. Lancaster, etc., R. 
Co., 64 S. C. 546, 43 SE 22. 

{a] Railroad trestle.—Ringstaff v. 
Lancaster, etc., R. Co., 64 S. C. 546, 
43 SE 22. 

47. See statutory provisions. 

48. Southern R. Co. v. Combs, 124 
Ga. 1004, 53 SE 508. 

[al “Established pursuant to law” 
relates only to private ways, and such 
signals must be given at the crossing 
of any road used by the public and 
which they have a right to use, 
whether established by law or’ ac- 
quired by dedication or prescription. 
Southern R. Co. v. Combs, 124 Ga. 
1004, 53 SE 508. 

49. Willingham v. Macon, etc., R. 
Co., 113 Ga. 374, 38 SE 843. 

50. Atlantic Coast Line R. Co. v. 
Bunn, 2 Ga. A. 305, 58 SE 5388. 

51. See statutory provisions. 

52. State v. Quincy, ete, R. Co., 
150 Mo. A. 566, 131 SW 161. 


53. See statutory provisions. 
54. See cases infra this note. 
[a] Held a “traveled place.’’—A 


road crossing a railroad track which 
has been used by the public for twen- 
ty years. Kirby v. Southern R. Co., 
63 S. C. 494, 41 SH 765; Strother v. 
South Carolina, ete., R. Co., 47 S. C. 
375, 25 SH 272. 

[b] Held not a “traveled place.”— 
(1) Where the evidence showed that 
persons had been accustomed for 
twenty years to pass over a railroad 
bridge, that there was at each end of 
the bridge a notice to keep off, that 
the president of the railroad refused 
to allow a plank to be laid on the 
bridge to accommodate foot passen- 
gers, the bridge was not a ‘‘traveled 
place,” within the statute. Ringstaff 
v. Lancaster, etc., R. Co., 64 S. C. 546, 
43 SE 22. (2) Where a railroad has 
not been requested, in writing, by 
selectmen, or required by the coun- 
ty commissioners, to erect and main- 
tain warning boards at the crossing 
of its road with a discontinued town 
way, such town way, although still 
used by abutting owners, is not a 
“traveled place,” within the meaning 
of Pub. St. ec 112 § 163, which renders 
a railroad liable for accidents caused 


‘ton v. Southern R. Co., 
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circumstances involvyed.*4 
Grade or raised crossings.*® 
quiring signals to be sounded before crossing a pub- 
lie road, without specification as to grade,*® it is or- 
dinarily held that the statutory duty applies only to 
grade crossings,°’ although there is authority to the 


Under statutes re- 


[§ 1013] (b) Along Right of Way. Under a stat- 
ute requiring signals when trains approach cross- 
ings,” there is no obligation to signal when not ap- 
proaching a crossing.®° 

[§ 1014] (c) Railroad Yards. 
signals to be sounded at a “public crossing 
not apply to places within the railroad yard where 
people have been accustomed to cross solely by suf- 
ferance of the company.°? 

[§ 1015] (d) Station or Stopping Place. Under a 
statute. requiring signals of a train’s approach to 
be given a specified distance from “any regular sta- 
tion or stopping place,”®? a railroad junction at 
which passengers change trains is a “stopping place” 


Statutes requiring 
HES ahi) 


by its failure to sound the whistle or 
ring the bell within eighty rods from. 
the place where the road crosses at 
grade any highwayy town way, or 
traveled place. Coakley v. Boston, 
etc., .R. Co., 159 Mass. 32, 338° NE 930. 

55. “Grade crossing” see 28 C. J.. 
p 755. 

56. See statutory provisions. 

[a] In Qhio the statute expressly 
requires signals to be given at grade 
crossings and also where the road 
crosses any other traveled place ‘‘by 
bridge or otherwise.” Toledo, etc., 
R. Co: v. Jump, 50' Oh! St. 654,35 NE 
1054. 

57. Ala.—Lewis v. Southern R. Co.,. 
143 Ala. 133, 38 S 1023. 

Ga.—Central of Georgia R. Co. v.. 
Tapley, 145 Ga. 792, 89 SE 841; Bar- 
132 Ga. 841, 
64 SH 1079, 22 LRANS 915, 16 Ann 
Cas 1232; McElroy v. Georgia, etc., 
R..Co., 98 Ga. 257, 25 SE 439. 

Ill.—Cleveland, etc., R. Co. v. Hal- 
bert, 179 Tl. 196, 63 NE v623) [rev 275 
Til, “A. 5927]. : 

Tex.—Missouri, ete, R. Co. v. 
Thomas, 87 Tex. 282, 28 SW 343 [rev 
(Civs A.) 28 SW 139}. 

Wis.—Barron v. Chicago, ete., R. 
Co., 89 Wis. 79, 61 NW 303; Jensom 
v. Chicago, etc., R. Co., 86 Wis. 589, 
57 NW 359, 22 LRA 680. 

58. Johnson v. Southern Pac. R.. 
Co., 147 Cal. 624, 82 P 306, 1 LRANS 
307; Peo. v. New York Cent. R. Co.,. 
13° N. Y. 78 [aff 25“Barb..199]7" See 
Vanderwater v. New York, etc., R. 
Co., 1385 N. Y. 583,32 NE 636, 18 LRA 
771 (the statute relative to the duty 
of a railroad to signal at crossings 
was repealed). See also Skinner y. 
New York, etc., R. Co., 64 NYS 326 
(to the effect that in Vanderwater v. 
New York, etc., R. Co., supra, the 
court of appeals construed the stat- 
ute as still in force in this state, but 


applying, in terms, only to grade 
crossings). 
[a] Penalty recoverable for viola-- 


‘tion.— Peo. v. New York Cent. R. Co., 


13'N. Y. 78 [aff 25 Barb. 199]. 

59. See statutory provisions. 

60. Houston, ete. R. Co. v, Gar- 
cla, (Tex. Civ. AL) S0-S We whet ila: 

“The statute of this state requir- 
ing railroad trains to give certain sig-- 
nals applies only to trains approach- 
ing crossings, and has no application 
to this case, because the train in ques- 
tion was not approaching any cross- 
ing.” Houston, etc., R. Co. v. Gar-- 
cia, Supra. 

61. See supra § 1012. 

62. Gurley v. Missouri Pac. R. Co.,. 
104 Mo. 211, 16 SW 11. 

63. See statutory provisions. 
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even though there is no depot or platform there.*+* 

[§ 1016] (e) Cities, Towns, and Villages. 
a statute providing that on approaching a city or 
town the bell or whistle shall be sounded when the 
train is at a specified distance, and, at short intervals, 
until it reaches the depot or station, and on leaving, 
shall be sounded when the train starts and at inter- 
vals until it has left the corporate limits,®*® the ob- 
ligation to signal applies with respect to an incorpo- 
rated town irrespective of the location of its sta- 
tion,®* but it does not apply with respect to an unin- 
corporated town;®? and the obligation exists with 
respect to that. portion of the track between the cor- 
porate limits and the specified point outside such 
A statute requiring signals at a specified 
distance from crossings outside of incorporated cit- 
ies or towns®® has been held applicable to a crossing 
within the corporate limits but outside of the set- 
tled portion of the municipality,’® and the obliga- 
tion to signal arises when the train is within the 
specified distance irrespective of whether the train 
itself is within or without the corporate limits." 
Under a statute requiring specified signals at eross- 
ings, but providing that the statutory requirement 
shall not interfere with contrary requirements of 


limits.®8 


2 


any city or incorporated town,‘? in the absence of 
a conflicting ordinance the statutory requirements 
apply to crossings within such a municipality.7* 
Under statutory provisions requiring signals at 
crossings generally, but excusing the giving of sig- 


64. Ensley te Co. v. Chewning, 93 
Ala. 24, 9 S 45 

65. See Moe oa de provisions. 

66. Illinois Cent. R. Co. v. Davis, 
104 Tenn. 442, 58 SW 296; Illinois 
. Co. v. Adams, 2 Tenn. Civ. 


‘Tal “Station not within municipal 
limits.—Illinois Cent. R. Co. v. 
Adams, 2 Tenn. Civ. A. 118. 

[b] Station within limits of mu- 
nicipality, not within limits of state. 


—lIllinois Cent. R. Co. v. Davis, 104 
Tenn. 442, 58 SW 296. ; 
67. Louisville, ete., R. Co. v. Col- 


lier, 104 Tenn. 189, 54 SW 980; Webb 
v. Bast Tennessee, ete., R. Co., 88 
Tenn. 119, 12 SW 428. 

68. Illinois Cent. R. Co. v. Adams, 
2 Tenn. Civ. A. 118. 

69. See statutory provisions. 

70. Louisville, ete., R. Co. v. Mol- 
loy, 91 SW 685, 28 KyL 1113. 

{a] Regarded as country crossing. 
—Louisville, ete. R. Co. v. Molloy, 
W225 Key. 219; 91 (SW. 685, 28 Ky 
ala ales 

Wild. Lllinois: Cent. Ri Co. 5v.2.Com:, 
108 Ky. 348, 56 SW 409, 21 KyL 1779. 

[a] Illustration.—Under a_ Stat- 
ute which provides that signals shall 
be sounded ‘‘outside of incorporated 
cities or towns” at a distance of at 
least fifty rods from the crossing, 
and that the company “shall give 
such signals in towns and cities as 


the legislative authorities thereof 
may require,’’ the required signal 
must be given within fifty rods of 


outside of the town 
or city limits, whether the engine 
when it arrives at the fifty-rod limit 
is inside or outside of the corporate 
limits. Illinois Cent. R. Co. v. Com., 
56 SW 409, 21 KyL 1779. 


every crossing 


72. See statutory provisions. 

We. wake Shore,’ etc. vk... COMA: 
Myers, 52 Ind. A. 59, 98 NE 654, 100 
NE 313. 

74. See statutory provisions. 

75. Bruggeman y. Illinois Cent. R. 
Co., 147 Iowa 187, 123 NW 1007, Ann 


Cas1912B 876. 
76. State v. Missouri Pac. R. Co., 
149 Mo. 104, 50 SW 278. 


Under 


tons 


railroad.®® 


[a] A railroad company operating 
a road, though not an owner thereof, 
is liable for penalty provided by Rev. 
St. (1889) § 2608, for failing to give 
signals at a highway crossing. State 
v. Missouri Pac. R. Co., 149 Mo. 104, 
50 SW 278. 

Operating company as subject to 
signal equipment requirements see 
supra § 1002 text and note 50. 

77. Galena, etc., R. Co. v. Loomis, 


13 Ill. 548, 56 AmD 471. 

78. Western Steel Car, etec., Co. v. 
Nowalaniak, 135 Ill. A. 137. 

{a] Municipal  regulation.—‘An 


examination of the ordinance pleaded 
and introduced leaves no doubt in our 
minds that it was intended to regulate 
the operation of railroads, as such, 
within the city limits. This inten- 
tion is apparent from the general 
scope of the ordinance, and the par- 
ticular provisions in each section. 
was not, in our opinion, intended to 
apply to a manufacturer, who, for his 
own convenience, and the economy 
of moving materials and cars of his 
own build or construction, constructs 
and operates a railroad track within 
the limits of his private yards sole- 
ly for manufacturing and moving his 


product.” Western Steel Car, etc., 
wie v. Nowalaniak, 185 Ill. A. 137, 
13 

79. Mudd v. Missouri, ete., R. Co., 
146 Mo. A. 388, 124 SW 59. 

80. Kammann vy. St. Louis, ete., R. 
Co., 173 Ill. A. 277; Muskogee Elec- 


tric Tract. Co. v. Dunnam, 129 Okl. 
70, 263 P 1091. 

{a] Reason for rule.—‘To com- 
ply with this statute the electric rail- 
road would have to equip each car 
with a boiler and fire or other device 
to be used in generating steam so as 
to secure the ‘steam whistle’ pro- 
vided for; such an equipment is whol- 
ly foreign and the scheme or mode of 
operating such cars is not reasonably 
applicable.” Kammann vy. St. Louis, 
etc.) Rev Co.) 173) Tht An2T Ee 2en. 

Operating equipment see supra § 
1002. 

81. Shortino v. Salt Lake, etc., R. 
Co., 52 Utah 476, 174 P 860. 


It, 


nals within town or city limits unless required by 
ordinance,** signals should be sounded at a cross- 
ing within a village.7® 

[§ 1017] (6) Railroads and Vishiclee within Stat- 
utes or Ordinances. 
road is ordinarily subject to signal requirements 
even though it does not own the railroad.’® 
roads incorporated or constructed before as well as 
after passage of signal statutes are subject there- 
Signal regulations are ordinarily inapplica- 
ble to private railroads.7® 

Inspection car run by steam is a locomotive with- 
in signal statute requirements.*® 

Electric roads and cars. 
utes in terms applicable only to steam railroads do 
not apply to electric interurban railroads; 
where there are other statutes making electric roads 
subject to the same duties as steam roads, the for- 
mer are within signal provisions; 
electric interurban railway is obligated to equip its 
cars with signalling devices ordinarily used only 
by steam engines, or the equivalent of such devic- 
es,°? it must obey the statutory requirements as to 
operation of such devices.*? 
posing the duties of blowing the whistle or ringing 
the bell in certain’ designated situations upon “the 
engineer or other person having the control of the 
running of a locomotive on any railroad,”** the stat- 
utory duty does not exist with respect to an electric 
Under a statute requiring signals to be 


The company operating a rail- 


Rail- 


Ordinarily, signal ie 


+80 


but, 


81 and, where an 


Under a statute im- 


[a] Rule applied. — Comp. L. 
(1907) § 447, as to giving signals in 
approaching highways and street 
crossings, applies to railroads, wheth- 
er operated by steam or electric pow- 
er, in view of L. (1907) c 93 § 4 (now 
Comp. L. [1907] § 434x), amending § 
447, by providing, among other things, 
that railroads may be operated by 
steam, electric, or other power. Shor- 
tino v. Salt Lake, etc., R. Co., 52 Utah 
476, 174 P 860. 

82. See supra § 1002. 

83. Swisher v. Interurban R. Co., 
151 Iowa 384, 388, 130 NW 404; Com. 
Vv. Louisville, ete. RK. (Coior4t Ky. 588, 
133 SW 2 

“The ae eee of the members of 
court reach the conclusion that the 
Statute above quoted, relating to in- 
terurban railways, renders applicable 
to them the provisions of Code, § 2072, 
and that the words ‘locomotive en- 
gine’ should now be interpreted to 
mean, in the case of interurban rail- 
ways, operated by electric power, the 
motor car of such railway, and that 
such motor car should be provided 
with such a whistle as is now in com- 
mon use on electric motor cars—that 
is, an air whistle or something equiv- 
alent in character—and that the 
gong with which electric cars are 
now usually equipped is an equivalent 
of the bell with which the statute re- 
quires locomotive engines to be 
equipped, and that on approaching a 
highway crossing the whistle of the 
motor car should be sounded at least 
sixty rods before the crossing is 
reached, and thereafter the gong, or 
equivalent appliance, should be rung 
continuously until the crossing is 


passed.” Swisher v. Interurban R. 
Co., Supra. 
84. See statutory provisions. 


85. Birmingham R: Light, ete., Co. 
v. Ozburn, 4 Ala. A. 399, 56 S 599. 

[a] Reason for rule.—‘‘At the date 
of the original enactment electric- 
ity was not in use aS a motive power 
on railroads, and common usage had 
adopted the word ‘locomotive’ to des- 
ignate a steam engine designed and 
adapted to travel on a railroad. The 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§§ 1017-1020] 


sounded by a railroad train at a specified distance 
from a crossing,®® it has been held that the statu- 
tory duty is inapplicable to a single electric car run 


on an interurban railroad.’* 


[§ 1018] 9. Lookouts—a. Regulation.*® 
its powers to regulate the operation of railroads,*® 
a state may provide for and regulate lookouts on, or 
in connection with the running of, trains.°° 

By municipality. Under its power to regulate the 

operation of railroads within municipal bounda- 
ries,°! a municipal corporation may make reasonable 


regulations respecting lookouts.°? 


er to regulate lookouts kept on trains may arise from 
express statutory provision,®? or may be implied 
from the general welfare clause of a municipal char- 


per) 


{§ 1019] b. Duty of Railroad—(1) In General. 


word still retains that meaning. 
Century Dictionary. In common us- 
age it is not understood to describe 
or include an electric street car. To 
give that import to the word as used 
in that statute would amount to im- 
puting to the statute a meaning which 
it does not express. Besides, the reg- 
ulations prescribed show that the op- 
erations referred to were different 
from those of a modern street or in- 
terurban railroad. The words of the 
statute must be understood as used 
in reference to the subject-matter in 
the mind of the,Legislature. A stat- 
ute dealing with the general subject 
of railroads may apply to a railroad 
of a different type from that in use 
at the time of its enactment; but the 
fact that a statute prescribing duties 
to be performed in the operation of 
railroads was enacted in the interest 
of public safety is not enough to 
make it applicable’to the operation of 
electric street railroads when its pro- 
visions make it plain that the Legis- 
lature had it in mind only to estab- 
lish requirements to be observed in 
running steam engines on railroads.” 
Birmingham R. Light, ete., Co. v. Oz- 
burn, 4 Ala. A. 399, 403, 56 S 599. 

86. See statutory provisions. 

87. Hudson v. Southwest Missouri 
Co} eR73) MiowAs 6116 59S Wid. 

[a] 
it is remembered that ordinary single 
electric cars, Such as this one was, 
can. be controlled and stopped while 
going at twenty to twenty-five miles 
per hour within a distance of three 


hundred to four hundred feet, the un-. 


reasonableness of the statute in re- 
quiring the bell or whistle to be 
sounded in all cases and under all 
conditions and regardless of the speed 
or any obstructions continuously 
from a point eighty rods—one thou- 
sand three hundred and twenty feet— 
therefrom when approaching a cross- 
ing, and to suffer a penalty thereby 
imposed for each failure so to do 
marks this statute as not applying to 
such cars. The ordinary gong on 
such a car could not very likely be 
heard that distance and an ineffective 


warning is no warning at all.’ Hud- 
son v. Southwest Missouri R. Co., 173 
Mo. A. 611; 620,624, 159 SW 9. (2) 


“Nor do we think that it makes any 
difference that the defendant com- 
pany is incorporated under the gen- 
eral railroad act or that the roadbed 
over which trolley cars are now run 
by electricity was built by an ordi- 
nary railroad company or originally 
for an ordinary railroad. Such 
change might readily take place or 
both kinds of roads and cars might 
,be operated by the same company. 
The real question here is whether the 
statutory requirement as to giving 
particular kinds of signals at a spe- 
cific distance from a road crossing 
and which by the terms of the stat- 
ute is made applicable only to locomo- 
tive engines and trains so propelled 


‘Reasons for rule.—(1) “When 
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Lookout statutes are satisfied if one member of the 
train erew keeps an effective lookout.®° 
regulation requiring a watchman on the rear of a 


Under a 


backing locomotive, the watchman must be stationed 


Within 


Municipal pow- 
ments.+ 


on the rear of the tender.?® 

[§ 1020] (2) Place and Nature of Movement. 
Statutes requiring a constant lookout to be kept by 
train crews for persons and property on railroad 
tracks®? apply to cars and engines run in railroad 
yards,®® as do also statutes or ordinances requiring 
a lookout on the rear end of a backward moving 
train;®® which latter also apply to coupling move- 
But there is authority to the effect that 
a statute requiring a lookout and efforts to stop the 
train on sighting any person or obstruction on the 


track? is inapplicable to mere switching movements/? 


shall be made applicable to all kinds 
of cars or motor vehicles running on 
iron rails. We have noted that the 
courts have not so construed it.’’ Hud- 
son v. Southwest Missouri R. Co., su- 
pra. (3) “We are not impressed with 
the argument that what is termed the 
‘spirit’ rather than the terms of the 
statute in question would allow and 
authorize its adaptation to new and 
different means of giving the signals 
required but will not permit any vari- 
ation in the distance from the cross- 
ing at which same are to be given. 
Such argument gives the statute 
much flexibility as applied to the kind 
of signals to be given, permitting any 
kind of a noise to be substituted for 
the kind designated in the statute, 
but insists on the utmost rigidity 
when applied to the distance. This 
is hardly logical. The common law 
allows this flexibility in adapting it- 
self to new. conditions and new in- 
strumentalities, both as to the kinds 
of signals and distance to be sounded, 
because the common law is founded 
on general principles applicable to all 
conditions, while the statute is an ar- 
bitrary, enactment designed to be ap- 
plicable to specific conditions and 


specific kinds of instrumentalities 
only.” Hudson v. Southwest Mis- 
souri R. Co., supra. 


88. 
1003. 

Lighting tracks see infra §§ 1022-— 
1024 


Headlight statutes see supra § 


Violation of regulation as affecting 
liability for injuries to: 
Animals see infra XVIII in 52 C. J. 
Persons: 
At crossings see infra XX in 52 
(Cray 


On tracks other than at crossings 
see infra XXI in 52 C. J. 

89. See supra § 887 et seq. 

90. Ark.—St. Louis Southwestern 
Ee a v. Cone, 111 Ark. 309, 163 SW 
117 

Miss.—Yazoo, ete., R. Co. v. Met- 
calf, 84 Miss. 242, 36 S 259. 

Tenn.—Louisville, ete., R. Co. v. 
Jones, 1 Tenn. Civ. A. 305. 

B. C.—Helson v. Morrisey, etc., R. 
Co., 17 B. C. 65, 1 DomLR 33, 19 West 
LR 835, 1 WestWkly 470. 

Man.—Shulak v. Canadian North- 
ern R. Co., 20 Man, 242. 
ie See Municipal Corporations § 


92. Atlantic Coast Line R. Co. v. 
Goldsboro, 232 U. S. 548, 34 SCt 364, 
58 L. ed. 721; Wabash R. Co. v. Mc- 
Doniels, 183 Ind. 104, 107 NE 291; 
Merz v. Missouri Pac. R. Co., 14 Mo. 
A. 459 [aff 88 Mo. 672, 1 SW 382]. 

[a] Lookout on top of rear car of 
backward moving train. Merz v. 
Missouri Pac. R. Co., 14 Mo. A. 459 
[aff 88 Mo. 672, 1 SW 382]. 

[b] Requiring flagmen to precede 
train to warn of its approach.—At- 
lantic Coast Line R. Co. v. Goldsboro, 
Ae U. S. 548, 84 SCt 364, 58 L. ed. 


A regulation requiring a lookout on the rear of a 


[c] Ordinance not ambiguous.— 
An ordinance, requring a watchman 
on the rear end of cars operated back- 
ward, was not rendered ambiguous 
because, after requiring lights on 
both front and rear ends, it defined 
“front end” as the end pointing in 
the direction in which the train or 
car was moving. Harmon v. Speer, 
195 Ind. 199, 144 NE 241. 

Flagmen and safety devices at 
crossings see infra §§ 1043-1048. 

93. See statutory provisions. 

94. Wabash R. Co. v. McDoniels, 
183 Ind. 104 107 NE 291. 

[a] Thus an ordinance regulating 
operation of cars and locomotives, re- 
quiring trainmen to be in a position to 
see the track ahead, or maintenance of 
a lookout in like position, ete., is valid 
under the general welfare clause of 
a municipal: charter conferring the 
power to regulate all matters affect- 
ing public safety. Wabash R. Co. v. 
McDoniels, 183 Ind. 104, 107 NE 291. 


95. St. Louis Southwestern R. Co. 
v. Cone, 111 Ark. 309, 163 SW 1170. 
96. Harmon v. Foran, 48 Ind. A. 


262, 94 NE 1050, 95 NE 597. 

[a] Rear of engine insufficient.— 
An ordinance requiring a railroad run- 
ning backward a locomotive, car, or 
train of cars in the city to provide 
a watchman on the rear end, required, 
in the case of the backing of an en- 
gine with a tender, the placing of a 
watchman on the rear of the tender,_ 
a watchman on the rear of the engine 
being insufficient. Harmon vy. Foran, 
panecl A. 262, 94 NE 1050, 95 NE 


97. See statutory provisions. 
98. Ft. Smith, ete., R. Co. v. Mes- 
sek, 96 Ark. 243, 131 SW 966; Kansas 


City Southern R. Co. vy. Morris, 80 
Ark. 528, 98 SW 363, 10 AnnCas 618; 
Little Rock, ete., R. Co. v. McQueeney, 
78 Ark. 22, 92 SW 1120. 

99. Harmon v. Speer, 195 Ind. 199, 
144 NE 241; Baltimore, etc., R. Co. 
v. Peterson, 156 Ind. 364, 59 NE 1044 
(ordinance applies to a private switch 
yard of a railroad company situated 
within the city). 

Le” Pittsburgh, ete. RACos v..NMe- 
Neil, 34 Ind. A. 310, 69 NE 471 (ordi- 
nance applies to the ease of a freight 
train which is cut in two at a street 
crossing and a portion thereof after- 
ward pushed backward over the cross- 
ing in order to couple it with the oth- 
er section). - 

2. See statutory provisions. 

3. Payne v. Illinois. Cent. R. Co., 
155 Fed. 73, 83 CCA 589; Louisville, 
etc, Rs Co. v. Jones, 1- Tenn.) Civ.7 A 
305 


[a] TIllustration.—A _ statute, re- 
quiring a railroad to keep someone 
always on the lookout ahead and on 
discovering any person or animal up- 
on the road to employ all means to 
prevent an accident, does not apply 
where a train is being made up with- 
in depot grounds. Payne v. Illinois 
Cent. R. Co., 155 Fed. 73, 83 CCA 589 
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backward moving train to afford warning to persons 
crossing the tracks* has been held inappleable to 
portions of the track not near crossings.® Under a 
statute requiring a backing passenger train to be 
preceded by a man on foot to warn of its approach 
to a station,® the distance of the track and train 
from the station necessary to raise the statutory 
duty will depend upon the provisions of the stat- 
ute.7 
{[§ 1021] (3) Vehicles, Trains, and Railroads 
within Statutes. An engine® or motor car run on 
‘railroad tracks® may constitute a “train” within the 
meaning of lookout statutes. Under a statute re- 
quiring a lookout to be stationed on the end car of 
a backward moving train,!® a number of connected 
cars forced backward by the concussion made in 
coupling constitute a train.!! 
Electric roads. A general lookout statute 1s appli- 
cable to electric interurban railroads.!? 
* [§ 1022] 10. Lighting Tracks in Streets'*—a. Reg- 
ulation. While a state under its power to regulate 
the operation of railroads'!* may provide for and 
regulate the lighting of tracks in streets,!° it may, 
as a proper exercise of the police power,'® delegate!? 
this power to ‘municipalities,'® as where it author- 
(Tennessee statute); Louisville, etc., LS. 
COs Womes, Tenn. Civ. A. 305. 


Backward moving trains see infra|186; St. 


text and notes 4-6. Co., 60 Oh. 


RAILROADS 


Terminal Co. v. 
District of Columbia, 36 App. (D. C.) 
Mary v. Lake Brie, etc., R. 
Sti1363°53) (NBi79.5; 


Washington 


izes municipal corporations to require railroads to 
light their tracks at crossings within the munici- 
pality.1° Under a statute authorizing municipali- 


ties to require railroads to “maintain” lights at track 


and street intersections,?° the municipality may re- 
quire “installation” of lights at intersections there- 
tofore unlighted.2! Under a statute authorizing the 
municipality to require railroads to maintain lights 
similar to, and of equal power with, those used by 
the city in lighting the streets,?? the municipality 
cannot require maintenance of lights superior to 
those used by the city for lighting the streets.7* Un- 
der a statute authorizing a municipality to require 
railroads to light tracks,?* it has been held that there 


is no power to require lighting of tracks by inter- 


urban railroads.?° 

Reasonableness of regulation. Under statutes 
delegating to a municipality the power to regulate 
the lighting of railroad tracks within its corporate 
limits,?® the municipality may, by ordinance, pre- 
seribe any reasonable regulation governing the mat- 
ter;?7 but, under the general rule,?* this power of 
regulation must be reasonably exercised according 
to what may be necessary for the safety of the pub- 
lic at the crossing,*® and not as a means of compel- 
road to light its tracks within the 
limits of the municipality, there 


would appear to be no reason why it 


and}could not also compel a street rail- 


ers. 


[$§ 1020-1022 


Signal requirements see supra § 
TOMI. 

4 See statutory provisions. 

5. Skulak v. Canadian Northern R. 
Co., 20 Man. 242. 

[a] Rule applied.—‘The engine 
was at the time reversing, and there 
was no person stationed on the part 


of the engine, or of the tender, Which 
was foremost. Section 276 of the 
Railway Act, R. S. C. 1906, ¢. 37 


Ls. intended to protect persons 
using the crossing and the precaution 
need only be taken at the crossing 
and not along the track between 
crossings.”’ Skulak Vv. Canadian 
Northern R. Co., 20 Man. 242, 244. 

6. See statutory provisions. 

7 See Yazoo, etc., R. Co. v. Met- 
calf, 84 Miss. 242, 36 S 259 (statute 
which requires that every train or 
engine backing into a passenger depot 
“and within fifty feet thereof, shall, 
for at least three hundred feet before 
it reaches or comes opposite to such 
depot,” be preceded by a servant on 
foot to give warning, was intended to 
afford protection to all persons with- 
in three hundred feet of a passenger 
depot, and the phrase “within fifty 
feet” thereof refers solely to the 
question of whether or not the track 
on which the train is backing goes 
within the stated distance of the 


depot). 
8. Ft. Smith, etc., R. Co. v. Mes- 
sek, 96 Ark. 243, 131 SW 966. 


[a] Ilustration.—An engine and 
tender being operated over a crossing 
at night is a “train,” within Kirby 
Dig. § 6607, requiring that all persons 
running trains on any railroad shall 
keep a constant lookout for persons 
and property on the track, ete. Ft. 
Smith, etc., R. Co. v. Messek, 96 Ark. 
243, 181 SW 966. 

9. Central R. Co. v. Lindley, 105 
Ark. 294, 151 SW 246. : 

10. See statutory provisions. 

11. Helson v. Morrisey, etc., R. Co., 
ibe C..65. b DombLR 33y.19 IWestlk: 
835, 1 WestWkly 470. 

Switching movements generally see 
supra § 1020. 

12. Ft. Smith Light, etc., Co. v. 
Phillips, 136 Ark. 310, 206 SW 453. 

13. Headlights see supra § 1003. 

14. See supra § 887 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, 


cases infra notes 19-34. 

16. See Municipal Corporations §§ 
3693-3697. 

17. State’s power to delegate regu- 
lation to municipality see supra § 
888 text and note 15. 

18. See cases infra note 19. 

LO Pittsbuneh, fetes oR. e. CO. Mave 
Hartford, 170 Ind. 674, 82 NE 787, 
85 NE 362; State v. St. Louis, etc., R. 
Cowilss. La. ais, WO. SxA62ial writvot 
error dism 245 U. S. 674 mem, 38 SCt 
8 mem, 62 L. ed. 541 mem]; Cincin- 
nati, etc., R. Co. v. Bowling Green, 57 
Oh. St. 336, 49 NE 121, 41 LRA 422; 
Cincinnati, ete., R. Co. v. Sullivan, 32 
Oh, St. 152; Cleveland, ete., R. Co. v. 
St. Bernard, 15 Oh. Cir. Ct. 588, 8 Oh. 
Cir. Dec. 385. 

20. See statutory provisions. 

21.. Statev: St.. Louis; ete, R:/Co., 
138 La. 714, 70 S 621 [writ of error 
dism 245 U. S. 674 mem, 38 SCt 8 
mem, 62 L. ed. 541 mem]. 

[a] Reason for rule.—‘‘The argu- 

ment that respondent can be required 
only to ‘maintain,’ and cannot be re- 
quired to ‘install and maintain’ lights, 
is without merit. To maintain is ‘to 
furnish means for the subsistence or 
existence of; provide for.’ 
And, where the Legislature used the 
word “maintain’ in the act, it em- 
braced the work of installing ‘lights’ 
by railroads ‘at the intersections of 
their” “tracks, svithe™any )@and cera) 
streets.’” State v. St. Louis, etc., R. 
Co., 138+ Las 71457195) 20uS 5 620 writ 
of error dism 245 U. S. 674 mem, 38 
SCt 8 mem, 62 L. ed. 541 mem]. 

22. See statutory provisions. 

23. State v. St. Louis, etc., R. Co., 
138 La. 714, 70 S 621 [writ of error 
dism 245 U. S. 674 mem, 38 SCt 8 
mem, 62 L. ed. 541 mem]. 

[a] Are lights.—State v. St. Louis, 
ete, SR Co. (188 ha. 714 Om Si 621 
[writ of error dism 245 U.S. 674 mem, 
38 SCt 8 mem, 62 L. ed. 541 mem]. 

24. See statutory provisions. 

25. Ohio Electric R. Co. v. Ottawa, 
85 Oh. St. 229, 97 NE 835 [rev 13 Oh. 
Cirs COMNEaS 061s 

[a] Reason for rule.—‘‘In this 
connection it is proper to note that 
if a municipal corporation, can by 
virtue of the section under examina- 
tion here, compel an interurban rail- 


way to do so, for, as we have shown, 
interurban and street railways are 
classed together. It is, of course, 
well known that electric cars both 
street and interurban are equipped 
with lights which give notice of their 
approach and passage along the 
street. Under such a condition, the 
utility or advantage of additional 
lighting is not apparent. In many 
cities such railways traverse num- 
bers of different streets and the 
power to shift the burden of light- 
ing them from the city to the com- 
pany, can only be obtained by legis- 
lative enactment.” Ohio>Electric R. 
Co. v. Ottawa; 85 Oh. St. 229, 237, 97 
NE 835 [rey 138 Oh. Cir. Ct. N. S. 561]. 

26. See supra text and note 19 
et seq. 

27. Pittsburgh, etc.,'R. Co. v. Hart- 
ford, 170 Ind. 674, 82 NE 787, 85 NE 
362; Chicago, etc., R. Co. v. Salem, 170 
Ind. 153, 82 NE 913: Chicago, etc., R. 
Cony. Crawfordsville, 164 Ind. 70, 72 
NE 1025; Cincinnati, GEC. 0 Ee Co. v. 
Bowling Green, yO TON St. Bor 49 NE 
121, 41 LRA 422. 

28. See supra §§ 889, 891. 

29." Pittsburgh, ¢te “R. Cory. bart- 
ford City, 170 Ind. 674, 82 NE 787, 85 
NE 362, 30 LRANS 461; Cleveland, 
Sts weve COnave Connersville, 147 Ind. 
277, 46 NE 579, 62 AmSR 418, 387 LRA 
1Ur/taye Shelbyville Vv. Cleveland, KC 18%; 
Co., 146 Ind. 66, 44 NE 929; State v. 
Missouri Pac. R. Co., 157 La. 108, 102 
S 86; Cincinnati, etc., Re Corve Bowl- 
ing Green, 57 Oh. St. 336, 49 NE 121, 
41 LRA 422 [aff 9 Oh. Cir. Ct. 524, 6 
Oh: CirsDee.) 531) 104Ohs Cire. 63, 4 
Oh. Cir Dec agit 

{a] Ordinances held reasonable.— 
(1) An ordinance which required elec- 
tric lights where there was an electric 
light plant pees the municipality. 
Pittsburgh, ete, R. Co. 7v. artiord 
City, 170) Ind: 674, 82 NE 787, 85 NE 
362; Chicago, etc., Re Cow ve Craw- 
fordsville, 164 Ind. 70, 72 NE 1025; 
Cincinnati, ete.) Ri Co. v. Bowling 
Green, 57 Oh. St. 336, 49 NE 121 [aff 
S1Oby Cire Cems 24516 Oh. Cir. Dec. 531, 
10 Oh. Cir. Ct. 524, 4 Oh. Cir. Dec. 39]. 
(2) An ordinance which required the 
ligh'ts to be kept burning for five min- 
utes before the arrival of a train. 
Pittsburgh, etc., R. Co. v. Hartford 
City, supra. (3) An ordinance which 


same title, page and note number, 


§§ 1022-1026] 


ling the railroad company to light the city streets.°° 
The ordinance should 
be sufficiently definite and certain to inform the com- 
pany of what it is required to do,?1 as by specifying 
the time within which it must be complied with,?? 
and fixing the time or times at which the tracks shall 


Definiteness of regulation. 


be kept lighted.?* 
Not a tax. 
tracks is not a tax.*4 


[§ 1023] b. Duty of Railroad. It has been held 
that a railroad operating in compliance with a later 
‘statute eliminating street grade tracks cannot be 
compelled to light its tracks, under a prior statute, 
passed when tracks were on the street grade, requir- 


ing lighting of tracks.?° 


[§ 1024] c. Expense of Lighting. Statutes may 
properly provide that, if the railroad company does 
not light its tracks as required by the statute, the 
municipality may do so at the company’s expense.*® 
But, in the absence of charter or statutory author- 
ization,** a municipality lacks power to require a 


required that lights should be kept 
burning for not less than thirty min- 
utes prior to the passage of trains and 
should be of two thousand candle 
power where this was the same power 
as the lights maintained by Bee mu- 
nicipality. Chicago, etc. R. v. 
Salem, 170 Ind. 153, 82 NE 913. “(4) 
An ordinance -which required the 
railroad to install and maintain street 
lights at crossings in the center of 
the city, where several trains were 
switched nightly, even though no 
regular train was scheduled to pass 
through the city at night. State v. 
Missouri Pac. R. Co., 157 La. 108, 102 
S 86. , 

{[b] Ordinances held unreasonable. 
—(1) An ordinance which requires 
electric lights of such high power and 


brilliancy as to obscure the head- 


lights of locomotives and increase 
rather than diminish the danger at 
the crossing. Cleveland, ete., R. Co. 
Yost. Bernard, 15 Oh. Cir. Cti588, 8 
Oh. Cir. Dec. 385. (2) An ordinance 
which requires a light to be placed at 
every point where any track crosses 


a street without regard to the extent 


or character of the use of such track 
or whether the safety of the public 
requires it. Shelbyville v. Cleveland, 
etc., R. Co., 146 Ind. 66, 44 NE 929. 

30. Cleveland, etc., R. Co. v. Con- 
nersville, 147 Ind. 277, 46 NE 579, 62 
AmSR 418, 37 LRA 175. 

{a] TIllustration.—An ordinance is 
invalid which requires a_ railroad 
company to light its tracks at cross- 
ings every night from dark until dawn 
by arc lights of two thousand candle 
power, suspended twenty-five feet 
above the tracks, where the company 
does not run any train through the 
eity after 8 o’clock at night. Cleve- 
land, etc., R. Co. v. Connersville, 147 
Ind. 277, 46 NE 579, 62 AmSR 418, 37 
LRA 175. 

31. Pittsburgh, etc., R. Co. v. Hart- 
ford City, 170 Ind. 674, 82 NE 787, 85 
NE 362, 30 LRANS 461; Lake Brie, 
ete., R. Ci hin SS, Mary’s, 14 Oh. Cir. 
Ct. 202,50 Oh Cir, Dec. 66#. 

[a] Held sufficiently definite.—An 
ordinance requiring a railroad to 
maintain electric lights at street 
crossings of sufficient power to light 
the entire crossing, not to exceed the 
power of the lights used by the city, 
and to keep them burning for five min- 
utes before the arrival of each train at 
all times at night when there is no 
moon or when the moon is obscured, 
is not so indefinite as to be invalid; 
Pittsburgh, etc., R. Co. v. Hartford 
City, 170 Ind. 674, 82 NE 787, 85 NE 
362, 30 LRANS 461. 


32. hake rie, étc., R. Co. v. St: 
Mary’ ie Vay Oh. iCirs Ct..202,90 Oba Cir. 
Dec. 66 


[a] Essential to validity of ordi- 


An ordinance requiring lighting of 


,delphia, etc., R. Co., 
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railroad to light its tracks at its own expense.** 
Such power will not be inferred from general au- 
thorization to protect the public welfare,*® nor from 
specific authorization to regulate and control the 
lighting of streets.*° 

[§ 1025] 11. Speed*1—a. Regulation by State. 


Under its general power to regulate the operation of 


railroads,*” a state has the power to regulate the 


speed of railroad cars, trains, and locomotives.** 


and effect.*° 


Loss or relinquishment of power. 
ter power to a railroad to regulate the speed of its 


But such regulations are subject to constitutional 
restrictions** and must be reasonable in their nature 


Grant of char- 


trains does not deprive the state of its reserved pow- 


In General. 


nance.—Lake Erie, etc., R. Co. v. St. 
Marys,214) Oh@ir, (|Ct=202,, 7-On Cir: 
Dec. 661. 

83. Shelbyville v. Cleveland, etce., 
R. Co., 146 Ind. 66, 44 NE 929. 

[a] Ordinance is sufficiently defi- 
nite: (1) Which fixes the time within 
which lighting shall be done as ‘“‘from 
the hour of darkness to the hour of 


daylight on each and every day.” St. 
Marys v. Lake Erie, etc., R. Co., 60 
Oh. St. 136, 53 NE 795. (2) Which 


provides that th'e lights shall be light- 
ed for the same number of hours “as 
the said council does now, or may 
hereafter, require for electric lamps 
within the limits of said village for 
lighting streets.’’ Cincinnati, ete., R. 
Co. v. Bowling Green, 57 Oh. St. 336, 
49 NE 121, 41 LRA 422. (3) An ordi- 
nance is not invalid for indefiniteness 
because it excuses lighting by the 
company at such times as the moon 
furnishes sufficient light to light such 
crossings and at all times when the 
city lights are not in operation. Chi- 
cago, etc., R. Co. v. Crawfordsville, 
164 Ind. 70, 72 NE 1025. 

34. State v. St. Louis, etc., R. Co., 
138 La. 714, 70 S 621 [writ of error 
dism 245 U. S. 674 mem, 38 SCt 8 
mem, 62 L. ed. 541 mem]. 

35. District of Columbia y. Phila- 
38) Appi (Ds iC.) 
143; Washington Terminal Co. v. Dis- 
trict of Columbia, 36 App. (D. C.) 186. 

36. St. Marys v. Lake Erie, etc., R. 
Co., 60 Oh. St. 136, 53 NE 795; Bowl- 
ing Green v. Cincinnati, etc., R. Co., 
9 Oh. Cir: Ct. 524. 6, Ohs Cir, Dec: (531. 
10) Oh Cir Ct. 68, 4 (Oh: Cir. Dee..:39 
fo 57 Oh. St. 336, 49 NE 121, 41 LRA 

[a] To entitle city to recover for 
such lights it is not necessary that 
they should be placed directly on the 
track, and if located so as properly to 
light the track, it is immaterial that 
they also incidentally light a street 
of the village. Cleveland, etc.,’R. Co. 
v. St. Bernard, 19 Oh. Cir. Ct..299, 10 
Oh. Cir. Dec. 415. 

{b] Expense of lighting may be 
declared lien upon any real estate of 
the company situated within the mu- 
nicipality. Cincinnati, etc., R. Co. v. 
Sullivan, 32 Oh. St. 152. 


37. See supra text and note 36. 

88. Hazleton v. Lehigh Valley R. 
Co., 11 Pa. Dist. 644, 10 Kulp 571. 

39. Hazleton v. Lehigh Valley R. 
Co., supra. 

40. Hazleton v. Lehigh Valley R. 
Co., supra 

41. Affecting liability for inju- 


vies: 

At crossings see infra XX in 52 C. J. 

By collision of trains see infra XIX 
im 52) C.J. 

To animals see infra XVIII in 52 
Cc 


er to control such matter.*® 

[§ 1026] b. Regulation by Municipality*7—(1) 
While there is authority to the effect 
that municipal power to regulate the speed of rail- 
road trains within the municipality exists independ- 
ently of statute*® or constitution,*® nevertheless, un- 


To persons on tracks other than at 
crossings see infra XXI in 52 C. J. 
§ Automatic train control see supra 
1005. 
Precautions on crossing other rail- 
roads see infra §§ 1040, 1041. 
42. See supra § 887 et seq. 
43. State R. Commn. vy. 
Trunk Western R. Co., 
100 NE 852; Davison v. Chicago, etc., 
R. Co., 100 Nebr. 462, 160 NW 877, 
LRA1917C 1355 
R. Co., 70 N. Y. 569; State v. Wiscon- 
one Cent. R. Co., 128 Wis. 79, 107 NW 


[a] Rate of speed of carriage of 
live stock.—Davison v. Chicago, etce., 
R. Co., 100 Nebr. 462, 160 NW 877, 
LRAI1917C 135 (right to regulate af- 
firmed, but particular statute held 
unreasonable). 

44. Davison v. Chicago, ete., R. Co., 
supra. 

Due process of law see Constitu- 
tional Law § 1072. 

Equal protection of law see Consti- 
tutional Law § 908. 

45. Davison v. Chicago, etc., R. Co., 
a Nebr. 462, 160 NW 877, LRA1917C 

[a] Regulation held reasonable.— 
Limiting the rate of speed of trains to 
six miles an hour in cities and vil- 
lages. State v. Wisconsin Cent. R. 
Co., 128 Wis. 79, 107 NW 295 

[b] Regulation held unreasonable. 
—Davison v. Chicago, ete., R. Co., 100 
Nebr. 462, 160 NW 877, LRA1917C 135 
(statute requiring speed in carriage 
of live stock where no defense was 
allowed for delays beyond the rail- 
road’s power to prevent). 

46. Cleveland, ete., R. Co. v. Har- 
rington, 131 Ind. 426, 30 NE 37. 

[a] Legislature cannot deprive 
state of its police power, and a char- 
ter provision giving a railroad the 
right to regulate the speed of its 
trains is a mere license which in the 
exercise of such power the state may 
revoke. Cleveland, ete., R. Co. v. Har- 
rington, 131 Ind. 426, 30 NE 37. 

47. Power of courts to declare in- 
valid as unreasonable see infra § 1032. 

Regulation of speed within munici- 
pality by county or parish authorities 
see infra text and notes 68, 69. 


Grand 
179 Ind. 255, 


48. Whitson v. Franklin, 34 Ind. 
392. 
49. Shortino v. Salt Lake, etc., R. 


Co., 52 Utah 476, 174 P 860. 

{a] TIllustration.—A franchise or- 
dinance limiting the speed of defend- 
ant’s cars on its interurban road to 
twelve miles an hour within the town 
is valid and within the power of the 
town, even if not authorized by a con- 
stitutional provision requiring con- 
sent of municipal authorities to the 
operation of a street, although not an 
interurban, railroad. Shortino vy. Salt 


Peo. v. Boston, ete., * 
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der principles elsewhere discussed,°° the general rule 
is that a municipality has only such power as has 
been delegated to it expressly or impliedly by statute 
or constitution.°! Ordinarily, under its general pow- 
ers to regulate the operation of a railroad within its 
limits,°? and to regulate the use of its streets by 
public utilities,®>* a municipal corporation ordinarily 
has the power to regulate and restrict the rate of 
speed of trains and locomotives while running with- 
in its corporate limits,°* as a proper municipal police 
regulation.®® The power may be derived from ex- 
press charter or statutory provisions,®® or may be 
implied from other powers expressly granted,®? such 
as the “general welfare” clause of a municipal char- 
ter.°* The power of a municipality to regulate the 
speed of railroad trains and locomotives®® ordinarily 
extends to all places within the corporate limits®°® 
even though outside of the limits of public streets 
and thoroughfares.°t Under a statute providing 
that when a railroad track is laid in a municipality 
the council may regulate the speed of all locomotives 
and railroad cars within the corporate limits,®? the 
municipality may regulate speed at places other than 


eee ete:, R’ Co.; 52 Utah 476,174 P 
50. See Municipal Corporations § 


territory is 


RAILROADS 


included in a city, 
there are public streets 


crossings through the sparsely set- 


street crossings.°? Under a statute empowering a 
municipality to enact and enforce within its limits all 
local police, sanitary, and other regulations not con- 
flicting with general laws, and in the absence of any 
state statute as to speed of trains,** a municipality 
may require a railroad to observe such reasonable 
precautions as to speed of trains passing through the 
municipality as may be needful to public safety.°> 

Boroughs. Under a statute authorizing a borough 
to make such ordinances as are deemed necessary “for 
the good order and government of the borough,’’®® 
it has been held that it lacks power to regulate the 


speed of trains within its limits.®* 


Parish authorities. A police jury®® lacks power 
to regulate the speed of trains within municipali- 
ties.°° 

Loss of power. Statutes giving a board or commis- 
sion general supervision of the regulation of opera- 
tion of railroads?® do not deprive a municipality of 
its power to regulate the speed of trains within its 
corporate limits,*+ although there is authority to the 
contrary.’ 

[§ 1027] (2) Exercise of Power—-(a) Discrimi- 


and | pra. 
_{a] Implied power.—The delega- 
tion to a city of the power to regulate 


and road 


66 1096-1097 ma 


187 et seq. 

51. Erb v. Morasch, 177 U. S. 584, 
20 SCt 819, 44 L. ed. 897. 
eae See Municipal Corporations § 

53. See Municipal Corporations § 
3693 et seq. 

54. U. S.—Atlantic Coast Line R. 
Co. v. Goldsboro, 232 U. S. 548, 34 
SCt 364, 58 L. ed. 721. 

Cal.—Switzler v. Atchison, etc., R. 
Co., (A.) 285 P 918. 

Fla.—Seaboard Air Line oe RCon ve 
Smith, 53 Fla. 375, 43 S 23 

Ga.__Western, ete., R. Co. Re Young, 
81 Ga. 397, 7 SE 912, 12 AmSR 320. 


Ill.—Soucie v. Payne, 299 Ill. 552, 
132 NE 779; Lake View v. Tate, 130 
Til, 247,.22 NE 791, 6 LRA 268; Chi- 


cago, ete., R. Co. v. Haggerty, 67 Ill. 
ES 

Ind.— Baltimore, ete, YR Cos iv. 
Whiting, 161 Ind. :228, 68 NE 266; 
Cleveland, ete., R. Co. v. Harrington, 


131 Ind. 426, 30 NE 37; Whitson v. 


Franklin, 34 Ind. 392; Pittsburgh, 
ete., R. Co. v. Macy, 59 Ind. A. 125, 
107 NE 486. 


Ky.—Cincinnati, ete., R. Co. v. Com., 


104 SW 771, 31 KyL 1113. 
Minn.—Knobloch v. Chicago, 
R. Co., 31 Minn. 402, 18 NW 106. 
Mo.—Lueders v. St. Louis, ete., R. 
Co., 253 Mo. 97, 161 SW 1159; Stotler 
v. Chicago, etc., R. Co., 200 Mo. 107, 
98 SW 509; Gratiot v. Missouri Pac. 
R. Co., 116 Mo. 450, 21 SW 1094, 16 
LRA 189; Bluedorn v. Missouri Pac. 
R. Co., 108° Mo. 489, 18 SW 1103, 32 
AmSR 615; Merz v. Missouri Pac. R. 
o., 88 Mo. 672, 1 SW 382; Robertson 
v. Wabash, etc., R. Co., 84 Mo. 119. 
N. J.—New Jersey R., etc., Co. v. 
Jersey City, 29 N. J. 4 
N. Y.— Buffalo v. New York, CUUORNIEY, 
Gonelb 2. Ne oY. 1276, 465NB 7496). fattos 
Mise. 630, 27 NYS 297 (rearg den 153 
N. Y. 675 mem, 48 NE 1104 mem) ]. 
N. D.—Edwards v. Great Northern 
R. Co., 42 N. D. 154, 171 NW 873. 
Or.-— Kunz we Orerson Ray ete yi Coy 
51 Or. 191, 93 P 141, 94 P 504. 
Pa.—Lancaster v. Railroad Co., 12 
LancBar 99; Pennsylvania R. Co. v. 
James, 6 LegGaz 389, 31 LegInt 372. 
Ss. C.— Boggero v. Southern R. Co., 
64 S. C. 104, 41 SE 819. 
Uta ake, etc., 
Re Co:, 52 ‘Utah 476, 174 P 860. 
Va._—Washington Southern R. Co. 
vy. Lacey, 94 Va. 460, 26 SH 834. 
Wash.—Gillum v. Pacific Coast R. 
Co.. 152 Wash. 657, 279 P 114. 
“Where no unreasonable extent of 


ete., 


tled portion that cross the tracks of 
railroads, the city has the right by 
ordinance, in the protection of the 
public, to regulate the speed of trains 
to a reasonable limit.” Kunz v. Ore- 
gon R., etc., Cos, 51, Or. 191, 202.2: 935P: 
141, 94 P 504, 

[al In Louisiana, in the absence 
of a legislative grant of power to that 
end, the police juries have no author- 
ity to pass an ordinance prohibiting 
the running of railroad trains through 
the villages of their parish at a great- 
er speed than six miles an hour. 
State v. Miller, 41 La. Ann. 53, 5 S 
258, 7S 672. 

55. U. S.—Atlantic Coast Line R. 
Co. v. Goldsboro, 232 U. S. 548, 84 SCt 
364, 58 L. ed. 721. 

Cal.—Switzler v. eae sae GUC ku. 
Co., (Az) 285° BP 918; 92 

Tll.—Soucie v. Pig he. 299 Til. 552, 
132 NE 779. 

Mea aan v. Franklin, 34 Ind. 
392. 

N. D.—Edwards vy. Great Northern 
R: Co, 42 (Ns Deb 4.2071" NW 83. 

“Such ordinances properly come 
within the purview of what is gener- 
ally known as police powers.” Switz- 
ler v. Atchison, etc., R. Co., supra. 

Municipal police powers generally 
see Municipal Corporations §§ 200— 
211. 

56. Chicago, etc., R. Co. v. Carlin- 
ville, 200 Ill. 314, 65 NE 730, 93 Am 
SR 190, 60 LRA 391; Cleveland, etc., 
BR -Goorve Harrington, 131i Ind: 426, 30 
NE 37; Green v. Delaware, etc., Can- 
al’) Co., 38) Hun? (NY). 512 Missouri, 
etc., R. Co. v. Owens, (Tex. Civ. A.) 75 
SW_ 579. 

57. Switzler v. Atchison, etc., R. 
Co., (Cal. A.) 285 P 918; Baltimore, 
ete., R:.Co. v. Whiting, 161 Ind. 228, 
68 NE 266; Jackson v. Kansas City, 
ete., R. Co., 157 Mo. 621, 58 SW 32; 
Robertson v. Wabash, etc., R. Co., 84 
Mo. 119. E 

58. Nashville, etc., R. Co. v. Peav- 
ler, 134 Ga. 618, 68 SE 432; Bluedorn 
v. Missouri Pac. R. Co., 108 Mo. 439, 
18 SW 1108, 32 AmSR 615. 

“A municipal corporation, under 
what is commonly called the ‘general 
welfare’ clause of its charter, may by 
ordinance make reasonable regula- 
tions as to the speed of railroad trains 
within its limits; and thiis power is 
not as matter of law confined to regu- 
lating the running of such trains in 
the streets or public squares of the 
city, or while crossing a _ street.” 
Nashville, etc., R. Co. v. Peavler, su- 


the speed of trains need not be in ex- 
press terms, but may be implied from 
the power of the city to abate nui- 
sances and provide for the general 


welfare. Bluedorn vy. Missouri Pac. 
R. Co., 108 Mo. 439, 18 SW- 1103, 32 
AmSR 615. 


59. See supra this section. 

60. Green v. Delaware, etc., Canal 
CO. .55.9) eh lly CNG eye acme 

61. Green v. Delaware, etc., Canal 
Co., supra. See New Jersey R., etc., 
Cotiva Jerseys Ciry, 1 29- uN. 0s mle cO) 
(holding invalid an ordinance provid- 
ing that running trains faster than 
one mile every six minutes was a nui- 
sance, in so far as the ordinance ap- 
plied to points within the corporate 
limits other than street and railroad 
track intersections). 

62. See statutory provisions. 

63. Blancke v. New York Cent. R. 
Co., 102 Oh. St. 178, 133 NE 484. 

64. See statutory provisions. 

65. Cincinnati, etc., R. Co. v. Com., 
126 Ky. 712, 104 SW 771, 31 KyL 1113, 
17 LRANS 561. 

66. See statutory provisions. 

67. Danville v. Delaware, etc., R-. 
Co., plies Pay 2Dist: -10090% SP ittspurei. 
etc., R. Co. v. Crafton Borough, 17 Pa. 
Dist. 204. 

[a] Beason for rule.—Since state 
statutes expressly confer on cities the 
power to regulate the speed of trains, 
and omit such express power from 
the statutes governing boroughs, the 
power of the lesser municipality to 
regulate speed of trains will not be 
implied from a general clause. Pitts- 
burgh, etce., R. Co. v. Crafton Bor- 
ough) 17 Pa. Dist. 204. 

{b] Ordinance restricting speed in 
any portion of borough.—Danville v. 
Delaware, etc., Coy. LT) Pad Dist. 
1009 (penalty not recoverable). 

{c] Restricting speed at grade 
crossing’s.—Pittsburgh, etc., R. Co. v. 
Crafton Borough, 17 Pa. Dist. 204 (an 
injunction granted a road restraining 
the borough from arresting em- 
ployees for violation of an ordinance). 

68. Defined see Police Jury 49 C. J. 


69. State v. Miller, 41 La. Ann. 53, 
5°S 258, 7 S 672. 

70. See infra § 1031. 

71. St. Louis-San Francisco R. Co. 
v. Bryan, (Okl.) 237 P 613; Boggero 
ME Southern R. Co., 64 S. C. 104, 41 SE 
19. 

72. Witt v. Cleveland, etc., R. Co., 
324 Till. 494, 155 NE 325; Chester v. 
Chicago, etc., R. Co., 247 Ill. A. 505. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1027-1029] 


nation. 


competing roads. 


[§ 1028] (b) Conflict with State and Federal 
In accordance with general rules,’* a mu- 
nicipal regulation of the speed of trains is invalid in 
so far as it conflicts with state laws.7° 
ute empowering municipalities to make speed regula- 
tions and providing a specified penalty for viola- 
tion,’® a regulatory ordinance providing a different 
A speed regulation 


Laws. 


remedy for violation is void.*7 
is not invalid as a restriction on 


[a] Penalty cannot be recovered | 
for violation of a municipal speed 
ordinance where there is a_ statute 
conferring on a commission general 
power to regulate railreads, as the 
commission’s power is exclusive, and 
consequently the ordinance imposing 
the penalty is void. Witt v. Cleve- 
land, Fees R. Co., 324 Ill. 494, 155 NE 


“73. Lake View.v. Tate; 130 Ill. 247, 
cata Wt; 16 TRA 0268), fafie33: Ms A. 
fa] Ordinance not invalid for this 
Treason: (1) Because it excepts from 
its operation an electric street car 
line operating between different 
points in the suburbs of a city. Erb 
vs Morasch, 8 Kan..A. 61, 54 BP 323. 
(2) Which excepts from the speed 
limitation prescribed a belt line run- 
ning local trains around the city for 
local passenger traffic only, not com- 
peting with any other railroad, the 
fare for riding on which is limited by 
statute to five cents for each passen- 
ger between any two points on the 
line. Buffaio v. New York, etc., R. 
Co., 152 N. Y. 276,°46 NE 496 [aff 6 
Ae 630, 27 NYS 297 (aff 23 NYS 303, 

) 

{b] Distinction may be made be- 
tween steam and electric cars, since 
the latter are more readily controlled 
than the former, and accordingly, fail- 
ure to apply the same speed regula- 
tions to electric cars that are applied 
to steam cars does not invalidate a 
steam railroad speed ordinance. In- 
dianapolis Union R. Co. v. Wadding- 
ton, 169 Ind. 448, 82 NE 1030. 

74. See Municipal Corporations § 


219 

75. Seaboard Air Line R. Co. y. 
Smith, 53 Fla. 375, 43 S 235; Duggan 
Vie Peoria, ete. BR. Cos 42 Till. A. 536; 
Chicago, etc., R. Co. v. Dougherty, 12 
Dilla Sls SAC Ianto scilty:. Re Cos on: 
Pleasantville, 99 N. J. L. 328, 124 A 
357 [aff Atlantic City R. Co. v. Jack- 
son; 100° Nos. 12 394,5126 A923]. 

{a] Additional regulation.—(1) 
The existence of a statutory regula- 
tion in regard to speed in cities will 
not prevent the enactment of an ordi- 
mance upon the same subject broader 
in its application than the statute, 
although in so far as the ordinance 
may conflict with the statute it will 
of course be inoperative. Seaboard 
Air Line R. Co. v. Smith, 53 Fla. 375, 
43 S 235. (2) General rules see Mu- 
nicipal Corporations § 220 text and 


.notes 40-45. 


- [{b] Conflict not shown.—Under 
the statute of 1889, which provides 
that in cities of less than fifty thou- 
sand inhabitants it shall not be lawful 
for the common council to restrict the 
rate of speed of trains to less than 
thirty miles per hour where gates are 
established and persons furnished to 
attend the same, an ordinance is not 
in conflict with the statute which lim- 
its the rate of speed to two miles per 
hour in a city having more than this 
number of inhabitants. Haywood v. 
New York, etc., R. Co., 13 NYS 177 [aff 
128 N. Y. 596 mem, 28 NE 251 mem]. 


76. See statutory provisions. 
77. Caskey v. Bell Center, 8 Oh 
NPNS 153. See Toledo, etc., R. Co. v. 


Miller, 108 Oh. St. 388, 140 NE 617 


A municipal ordinance regulating the speed 
of railroad trains will be held invalid if it makes an 
unnecessary or unwarranted discrimination between 
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merce,’® nor, under a federal statute forbidding ob- 
struction of United States mails,7® is a municipal 
restriction of the speed of trains invalid as an ob- 


struction of mail trains.®° 


Under a stat- 


interstate com- 


(where the court distinguished Caskey 
v. Bell Center, supra, on the ground 
that in such case the ordinance was 
invalid because attempting to provide 
for arrest or imprisonment, and held 
that the ordinance here considered 
was valid as it merely imposed a pen- 
alty, as permitted by statute, and mis- 
takenly termed such penalty a “‘fine’’). 
But see Baltimore, ete., R. Co. v. De 
Leone, 289 Fed. 201, 204 (construing 
the same Ohio statute considered in 
the two Ohio cases above cited, and 
where the court said: “This ordi- 
nance is a penal ordinance. The pen- 
alty provided is within the limits au- 
thorized by the statute. The ordi- 
nance is not made invalid by the fact 
that it provides for the enforcement 
of the payment of this penalty by im- 
prisonment, instead of by civil action, 
even if the payment of the penalty 
assessed cannot be enforced by im- 
prisonment’’). 

78. Erb v. Morasch, 177 U. S. 584, 
20 SCt 819, 44 L. ed. 897; Soucie v. 
Payne, 299 Ill. 552, 132, NE 779; Chi- 
cago, etc., R. Co. v. Carlinville, 200 
HW. 304, 65 NE 730, 98 AmSR 190, 60 
LRA 391. 

[a] Hence, if an ordinance limit- 
ing the rate of speed of trains within 
the corporate limits is a reasonable 
regulation for the public safety and 
a fair exercise of the police power 
vested in the city, it will not be de- 
clared invalid on the ground that it 
imposes a restriction upon the trans- 
portation of interstate commerce. 
Chicago, ete., R. Co. v. Carlinville, 200 
314, 65 NE 730, 98 AmSR 190, 60 
LRA 391. 

79. See statutory provisions. 

SOn WU Saiven blart.72 02h Cas.- NO; 
5 316: Pet. CaiC..390) 3 Wheel. Cr. 304; 
5 Op. Atty.-Gen. p 554; Soucie v. 
Payne, 299 Ill. 552, 132 NE 779; Chi- 
cago, ete., R. Co. v. Carlinville, 200 Ill. 
314, 65 NE 730, 98 AmSR 190, 60 LRA 
391; Cleveland, etc., R. Co. v. New- 
point, 185 Ind. 517, 112 NE 993. 

[a] Rule applied although’ the reg- 
ulation may incidentally limit the 
speed of mail trains. Chicago, etc., 
R. Co. v. Carlinville, 200 Ill. 314, 65 
NE 730, 98 AmSR 190, 60 LRA 391. 

81. Power of courts to declare in- 
valid as unreasonable see infra § 1032. 


82. See Municipal Corporations § 
229. See also supra § 891. 
Sc; Bure iv. Chicago, ete., R.. Co; 


90 Iowa 106, 57 NW 680, 48 AmSR 419; 
Meyers v. Chicago, ete., R. Co., 57 
Iowa 555, 10 NW 896, 42 AmR 50; Evi- 
son v. Chicago, ete., R. Co., 45 Minn. 
370, 48 NW 6, 11 LRA 434; Plattsburg 
v. Hagenbush, 98 Mo. A. 669, 73 SW 
725: White v.-St. Louis, etc., R. Co., 
44 Mo. A. 540. 

84. Gibbons v. Aurora, etc., R. 
263 Ill. 266, 104 NE 1063 [aft 177 me we 
572]. 

fa] Ilustration.—Under a statute 
providing that municipalities may 
regulate the speed of trains operated 
within their borders, provided that no 
ordinance shall restrict the speed of 
passenger trains to less than ten 
miles per hour nor of freig‘hts to less 
than four miles per hour, an ordi- 
nance restricting speed within the 
statutory limits cannot be declared 
void as unreasonable. Gibbons v. Au- 


[§ 1029] (c) Reasonableness.** 
with general rules,*? municipal regulations as to the 
speed of trains must be réasonable.*®? 
thority to the effect that an ordinanee fixing the speed 
of trains within limits prescribed by statute cannot 
be void as unreasonable.** 
isfactory in other respects,®° and also reasonable, 
it will be enforced.*® 


In accordance 


There is au- 


If the regulation is sat- 


The reasonable®? or unrea- 


LOLA, Otc.) be CON mts ee 266, 104 NE 
LOGS“ fartnti) Til ALS 

85. See supra §§ 1027, 1028. 

86. Chicago, etc., R. Co., yv. Carlin- 
ville, 200 Ill. 314, 65 NE 730, 93 AmSR 
190, 60 LRA 391; Whitson v. Frank- 
lin, 34 Ind. 392; Gratiot v. Missouri 
Pac. R. Co., 116 Mo. 450, 21 SW 1094, 
1@ LRA 189; Houston, ete., Co. v. Dil- 
lard, (Tex. Civ. A.) 94 SW 426; St. 
Louis Southwestern R. Co. v. Bolton, 
36 Tex. Civ. A. 87; 81 SW 123. See 
Larkin v. Burlington, ete., R. Co., 85 
Iowa. 492, 52. NW 480 (although a 
town is situated almost entirely on 
one side of the right of way, none of 
the streets crossing it and part of the 
right of way fenced, an ordinance 
limiting the rate of speed to ten miles 
per hour will not be declared invalid 
where it is not shown How much of 
the right of way is fenced or how 
much travel there is across the right 
of way). 

87. See cases infra this note. 

[a] Held reasonable under facts.— 
(1) Fifteen miles per hour. Youtsey 
v. Chicago, etc., R.Co., (Mo. A.) 251 
SW 468 (in town of two hundred and 
twenty-five inhabitants, as applied to 
a crossing much used and with an 
obstructed view); Blancke v. New 
York. (Cent: R. ‘Co: 3102 4Oh. (Stan Lise 
133 NE 484; Liberty Highway Co. v. 
Callahan, 24 Oh. A. 374, 157 NE 708 ~ 
(electric railway line). (2) Twelve 
miles per hour. Shortino v. Salt Lake, 
etc., R. Co., 52 Utah 476, 174 P 860 
(in settled portion of town). (3) Ten 
miles per hour. Soucie v. Payne, 299 
tll. 552, 182 NE 779 (much traveled 
and obstructed crossing); Chicago, 
etc., R. Co. v. Carlinville, 200 Ill. 314, 
65 NE 730, 93 AmSR 190, 60 LRA 391; 
Rowe v. Southern R. Co., 89 S. C. 217, 
71 SE 833. (4) Seven miles per hour. 
Atlantic Coast Line R.. Co. v. Cook, 
34 Ga. A. 1, 128 SE 75 (where the 
population was dense and people had 
a custom of walking on the tracks). 
(5) Six miles per hour. Bugg v. Led- 
ford, 35 Ga. A. 647, 1384 SE 330;+ West- 
ern, ete., R. Co. ‘v. Watkins, 14° Ga, 
A. 388, 80 SE 916 (as applied to a 
place where the track crossed an in- 
tersecting pathway used by pedes- 
trians); Murrell v. Kansas City, etc., 
R. ‘Ga, 279 Mo. 992; 52138 -Sw 964 
(fourth class city of twenty-seven 
hundred inhabitants); Gratiot v. Mis- 
sour! Pac... Ri Co.;/ 116) Mo: 4509 27 
SW 1094, 16 LRA 189; Plattsburg v. 
Hagenbush, 98 Mo. A. 669, 73 SW 725 
(ordinance limiting the rate of speed 
to six miles per hour is reasonable 
and valid as to the thickly populated 
part of a city, even though invalid as 
to outlying portions); Buffalo v. New 
York, etc., R. Co., 6 Mise. 630, 27 NYS 
297 [aff 23 NYS 303, 309, and aff 152 
N.,Y. 276, 46 NE 496] (at street 
crossings); St. Louis Southwestern 

. Co» Vv. Bolton, 36) Lexi CivatAw sa, 
81 SW 123; Gillum v. Pacific Coast 
R. Co., 152, Wash. 657, 279: P 114 (as 
applied to a much used crossing). 
(6) Five miles per hour. Washing- 
ton Southern R. Co. v. Lacey, 94 Va. 
460, 26 SE 834. (7) Four miles per 
hour. Cleveland, ete., R. Co. v. Har- 
rington, 131 Ind. 426, 30 NE 37; Whit- 
son v. Franklin, 34 Ind. 392; Weyl v. 
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sonable®*’ character of particular ordinances will, in 
the final analysis, depend upon the particular cir- 


cumstanees involved.’® 


Full stop. 


be upheld as reasonable.®° 
Time. 


ment of the ordinance.®? 
Questions of law and fact. 


92 


for the court?? 
eur for submission to the jury.®? 


Chicago, ete, R. Co., 40 Minn. 350, 
42 NW 24; Knobloch v. Chicago, etc., 
R. Co., 31 Minn. 402, 18 NW 106 (al- 
though a portion of a city is not thick- 
ly populated, yet if it is laid out in 
streets, the population rapidly in- 
ereasing, and considerable travel 
erosses the streets, an ordinance lim- 
iting the rate of speed to four miles 
per ‘hour is not so far unreasonable as 
to that portion of the city as to justify 
the court in declaring it invalid); 
Hines v. Partridge, 144 Tenn. 219, 231 
SW 16 (at crossing). 


88. See cases infra this note. 
[a] Hela unreasonable under 
facts.—(1) Six miles per hour. Burg 


v. Chicago, ete., R. Co., 90 Iowa 106, 
57 NW 680, 48 AmSR 419 (where for 
a long distance through the corporate 
limits no platted streets were open 
across the track and the right of way 
was fenced on both sides, an ordi- 
nance limiting the rate of speed to 
six miles per hour is unreasonable 
and void as to such portion of the 
city); Plattsburg v. Hagenbush, 98 
Mo. A. 669, 73 SW 725 (unreasonable 
as to part of a city with few houses 
near the track, and where to maintain 
such slow speed heavy trains would 


require doubling to pull up _ the 
grade); Zumault v. Kansas City, etc., 
Air Line R. Co., 71 Mo. A. 670 (or- 


dinance limiting the speed at which 
trains may run to six miles per hour 
through agricultural lands where 
there are no streets and little travel 
is unreasonable, in restraint of sub- 
urban travel, and cannot be upheld). 
(2) Four miles per hour. Meyers v. 
Chicago, etc., R. Co., 57 Iowa 555, 10 
NW 896, 42 AmR 50 (ordinance lim- 
iting the speed of a train to four 
miles per hour after entering the city 
limits is unreasonable and void, where 
for three miles within those limits 
the railroad passes through agricul- 
tural lands and is fenced on both 
sides); Evison v. Chicago, etc., R. Co., 
45 Minn. 370, 48 NW 6, 11 LRA 434 
(ordinance limiting the speed of 
trains to four miles per hour is un- 
reasonable as applied to a certain part 
of a railroad in the suburbs of a city 
running through an unsettled district 
for three miles or more which is se- 
curely fenced on both sides and has 
but one grade crossing within the en- 
tire distance); White v. St. Louis, 
etc., R. Co., 44 Mo. A. 540 (where the 
population of a city through which a 
railroad runs for over a mile does 
not exceed fifteen hundred inhabitants 
and only one third of its area is 


platted, the balance being farming 
Jand, an ordinance restricting the 
speed of trains to four miles per 
hour within the city limits is un- 
reasonable and invalid). 

gs9.. Lusk v. Dora, 224 Fed. 650; 


Atlantic Coast Line R. Co. v. Cook, 34 
Ga. A. 1, 2; 128 SE 75; Cleveland, etc., 
R. Co. v. Grambo, 103 Oh. St. 471, 134 
NE 648, 20 ALR 1214. 

“The reasonableness or unreason- 
ableness of an ordinance of this na- 
ture depends upon the particular facts 
and circumstances surrounding it.” 


An ordinance requiring trains to come 
to a full stop before crossing specified streets may 


Reasonableness of municipal speed regu- 
lations should be determined as of the time of their 
application rather than as of the time of the enact- 


The question of the 
reasonableness of a municipal speed regulation is 
unless disputed questions of fact oc- 
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[§ 1030] (d) Presumption of Validity and Rea- 
A municipal speed regulation passed 


pursuant to legislative authority is prima facie val- 


id;°* and, while the presumption of validity is re- 
buttable,®® the ordinance should not be declared in- 


valid as unreasonable unless clearly of the latter 


character.?® 


Mere restriction to a low speed is not 
in itself conclusive as to the unreasonable character 
of the regulation.®* 


[§ 1031] ¢. Regulation by Board or Commis- 


sien.?§ 


Atlantic Coast Line R. Co. v. Cook, 


supra. 

90. Buffalo v. New York, etce., R. 
Co., 152 N. Y. 276, 46 NE 496 [aff 6 
Mise. 630, 27 NYS 297) (aff 23 NYS 
303; 3809) 7. 

Stopping before crossing other rail- 
roads see infra § 1041. 

91. Cleveland, ete., R. Co. v: Gram- 
bo, 103 Oh. St. 471, 482, 1384 NE 648, 
2.0 Re TAS 

“We come then to the reasonable- 
ness of existing ordinances as that 
reasonableness reflects upon constitu- 
tional provision and limitation, be- 
cause it must be conceded that the 
ordinance is based upon statutory au- 
thority, and of course in making the 
test it must be made under the cir- 
cumstances and conditions of the case 
at the present time and not contem- 
poraneous with the passage of the 
original ordinance or amendment.” 
Cleveland, etc., R. Co. v. Grambo, su- 
pra. 

92. Jackson v. Seaboard Air-Line 
R. Co., 140 Ga. 277, 78 SE 1059; Nash- 
ville, etc., R. Co. v. Peavler, 134 Ga. 
618, 58 SE 432; Bugg v. Ledford, 35 
Ga. A. 647, 134 SE 330; Atlantic Coast 
Line R. Co. w. Adams, 7 Ga: Al’ 1465 
66 SE 494; Toledo, ete. R. Co. v. 
Miller, 108 Oh. St.- 388, 140 NE 617; 
Liberty Highway Co. v. Callahan, 24 
Oh. A. 374, 157 NE 708. 

“The reasonableness or unreason- 
ableness of a city ordinance regulat- 
ing the speed of engines or cars on 
the streets, is a question of law for 
the court, and is not a question for 
the jury, unless it depends upon the 
existence of particular facts which 
are disputed. Such an ordinance may 
be reasonable as applied to one local- 
ity, and unreasonable as applied to 
another.’ Metropolitan, ete., R. Co. 
v. Johnson, 90 Ga. 500, 506, 16 SE 49 
[quot Bugg v. Ledford, supra]. To 
same effect Jackson v. Seaboard Air- 
Line R. Co., 140 Ga. 277, 78 SE 1059. 

93. Nashville, etc., R. Co. v.. Peav- 
ler, 134 Ga. 618, 68 SE 432, 434; Bugg 
v. Ledford, 35 Ga.*A. 647, 134 SE 330. 

“Tf an ordinance regulating the 
speed of trains embraces in its lan- 
guage the whole area of a city, and is 
reasonable in itself, the court may 
submit to the jury the question as to 
whether, on account of the special 
local conditions and surroundings, it 
would or would not reasonably. ap- 
ply toa particular locality just in- 
side the city limits.’’ Nashville, etc., 
R. Co. v. Peavler, supra. 


94. U. S.—Baltimore, ete., R. Co. 
v. De Leone, 289 Fed. 201; Lusk v. 
Dora, 224 Fed. 650. 


Il1l.—Chicago, ete., R. Co. v. Carlin- 
ville, 200 Ill. 314, 65 NE 730, 93 AmSR 
190, 60 DRA 397. 


Minn.—Knobloch vy. Guicaeo, etc., 
R. Co., 31 Minn. 402, 18 NW 106. 

Oh.—Cleveland, etc., Rae Cosa: 
Grambo, 103 Oh. St. 471, 134 NE 648, 
20 ALR 1214. 

Or.—Kunz v. Oregon R., etc., Co., 


51 Or. 191, 93 P'141, 94 P 504. 
“An ordinance regulating the speed 
of trains through a municipality, en- 


| AmSR 190, 60 LRA 391. 


As in the case of other matters subject to 
regulation,®® the state may delegate to a board or 
commission the power to regulate the rate of speed of 
railroad trains.+ 


acted under the exercise of police 
power, which conforms to the limita- 
tions prescribed by the legislature, is 
presumptively reasonable and valid, 
and not in conflict with the state or 


federal Constitution.” Cleveland, 
etc., R. Co. v. Grambo, supra [quot 
Baltimore, ete., R. Co. v. De Rico 
289 Hed) 201, 203). 

95. Baltimore, ete RAL COMM VaerDS 


Leone, 289 Fed. 201; Lusk v. Dora, 
224 Fed. 650; Cleveland, etc., R. Co. 
v. Grambo, 103 Oh. St. 471, 134 NE 
648, 20 ALR 1214. 

96. 5 i R. Co. 
v. De Leone, 289 Fed. 201. 

Ga. al R., ete., Co. v. Bruns- 
wick, ete., R. Co., 87 Ga. 386, 13 SH 
520; Bugg v. Ledford, 35 Ga. A. 647, 


134 SE 330. 
ete.” Re (Comey Cake 


T11.—Chicago, 
linville, 200° 211. 314, 65 NE 730;- 93 


Minn.-—Knobloch v. Chicago, ete., R- 
Co., 31 Minn. 402, 18 NW 106. 

Mo.—Gratiot v. Missouri Pac. R. 
voy 116 Mo. 450, 21 SW 1094, 16 LRA 


Oh.—Toledo, ete., R. Co. v. Miller, 
108 Oh. St. 388, 140 NE 617; Cleve- 
land, etc., R. Co. v. Grambo, 103 Oh. 
St. 471, 134 NE 648, 20 ALR 1214; 
Blancke v. New York Cent. R. Co., 


102 Oh. St. 178, 133 NE 484; Liberty 
Highway Co. v. Callahan, 24 Oh. A~- 
374, 157 NE 708. 

Tenn.—Hines v. Partridge, 144 


Tenn: 219,°231,.231, SW’ 16: 

Wash.—Gillum v. Pacific Coast R. 
Co., 152 Wash. 657, 279 B 114. 

“no justify the courts in declar- 
ing void an ordinance limiting the 
speed of railroad trains within the 
limits of a city, its unreasonableness, 
or want of necessity, aS a police reg- 
ulation, must be clear, manifest, and 
undoubted.” Hines v. Partridge, su- 
pra. To same effect Blancke v. New 
Yorks Cent.-R= Covqh02'Ohy St iselss 
NE 484. 

97. Hines v. Partridge, 
219, 231 SW 16; 
Coast, Rh. Co., 
114. 

[a] Rule applied.—An ordinance 
cannot be held unreasonable simply 
because it limits the speed of trains: 
to four miles an hour at a crossing 
within the city, since, to justify 
courts in declaring void an ordinance 
limiting the speed of railroad trains. 
within a city, its unreasonableness or 
want of necessity as a police regula-= 
tion must be clear, manifest, and un- 
doubted. Hines v. Partridge, 144 
Tenn. 219, 231 SW 16. 

Particular speeds held reasonable 
or unreasonable under facts involved 
ae supra § 1029 text and notes 87, 


144 Tenn. 
Gillum v. Pacifie 
152’) Wash. 657, 279 P 


‘98. Grant of power to board as de- 
priving municipality of regulatory 
power see supra § 1026. 

99. See supra § 888. 

1. Hines v. Andrews, 124 Miss. 292, 
86 S 801. 

{a] Regulation held valid.—Where 
the main street through a municipal- 
ity runs just north of, and contig- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1032] d. Regulation by Courts. The courts, 
in the absence of statute or ordinance so authorizing, 
cannot fix the rate of speed at which trains should 
be operated within municipalities.2 Subject to qual- 
ification elsewhere considered,* the courts have pow- 
er to declare a municipal regulation governing speed 
of trains invalid because unreasonable even though 
the power to regulate speed has been expressly con- 
ferred on the municipality, unless the details of the 
municipal regulations authorized are definitely pre- 
seribed by statute.® 

[§ 1033] e. Duty or Obligation of Railroad—(1) 
In Absence of Statute.° Irrespective of statute or 
ordinance, a railroad is under a duty‘to use due dil- 
igence and care in the operation of its trains,’ and 
under such duty may be obligated to run trains at 
a slower rate than permitted by statute.§ 

[§ 1034] (2) Under Statute—(a) In General. A 
railroad cannot be excused from the duty to obey a 
statute restricting speed by the claim that it is for 
the public benefit thatthe statute should be dis- 
obeyed.°® 

[§ 1035] (b) Trains and Vehicles within Statutes. 
When an ordinance prescribes different speed lmits 
for freight and passenger trains, the fact that a reg- 
ular freight train is carrying passengers does not 
authorize it to proceed at the higher rate of speed.?° 
Speed regulations ordinarily apply to detached loco- 
motives not hauling cars.1t Under an ordinance re- 


uous to, the railroad depot, and the 


RAILROADS 


and used to carry employees to meals, 


[51 C.J.J] 1051 


stricting the speed of any through train along a 
specified street,'? an engine and tender engaged in 
dropping cars from the train-prior to proceeding with 
it is subject. to the regulation.!? 

[§ 1036] (c). Territorial Application in General.** 
Ordinanees limiting the rate of speed of trains with- 
in the corporate limits apply to all places within 
those limits,1° including the unplatted and unsettled 
portions thereof,!® the railroad switch yards,*’ and 
lands belonging to the railroad company,+* and are 
not limited to movement of trains on the streets.*? 
The prescribed speed limit should be observed as soon 
as the train starts across the city line.?° 

Particular ordinances. Under an ordinance re- 
stricting speed through traveled streets,?! places oth- 
er than traveled streets are not within the speed 
reguiation.2” Under an ordinance restricting speed 
“over or across the surface of any public place, at any 
place” between designated streets,?* it has been held 
that the speed restriction applies to a public place 
even though not between the designated streets.*+# 

[§ 1037] (d) Speed at Crossings.?° Under regu- 
lations requiring trains to slow up on approaching 
public crossings,?° the requirement has been held 
applicable only to public”? grade?* crossings, and 
not to apply where compliance is an operating impos- 
sibility.?° 

After accident. Under a statute restricting the 
speed of trains at grade crossings if any accident has 


23. 
24. 


See statutory provisions. 


only other street north of the depot 
is several hundred yards therefrom 
and is traveled very little, an order of 
the railroad commission, providing 
that the railroad company may. run its 
trains through the municipality at a 
rate of speed exceeding six miles per 
hour, except “over street north of 
depot,” is not void for ambiguity. 
Bae v. Andrews, 124 Miss. 292, 86S 

01. 

Z2ra.cineinnatis ete.) RK. Co. Vv. Com, 
126 Ky. 712, 104 SW 771, 31 KyL 1113, 
17 LRANS 561. 

Regulation by municipality see su- 
pra §§ 1026-1030. 

3. See Municipal 

315-319. 
74.’ Chicago, etc., R. Co. v. Carlin- 
ville, 200 Ill. 314, 65 NE 730, 93 AmSR 
190, 60 LRA 391; Burg v. Chicago, 
etc., R. Co., 90 Iowa 106, 57 NE 680, 
48 AmSR 419. Compare Cleveland, 
ete. R. Co. v. Harrington, 131 Ind. 
426, 30 NE 27. 

5. Chicago, ete. R. Co. v. Carlin- 
ville, 200 Ill. 314, 65 NE 730, 93 AmSR 
190, 60 LRA 391. 

Determination of validity of stat- 
utes by courts see Statutes [36 Cyc 
971]. 

Expedience of law as for legisla- 
ture see Constitutional Law § 390. 

6. Habitual running at excessive 
speed and without warning signals as 
constituting offense see infra § 1114. 

7. See Negligence § 263 et seq. 

8. Smith v. San Pedro, etc., R. Co., 
35 Utah 390, 396, 100 P 673. 

“The duty may rest upon it, in the 
exercise of reasonable care for the 
safety of travellers upon the roads 
and streets, to run its trains at a less 
rate of speed than that prescribed by 
statute or ordinance.” 2 Thompson 
Neg. § 1902 [quot Smith v. San Pe- 
dro, ete., R. Co., supra]. 

9. Atty.-Gen. v. London, ete, R. 
Cos iL OONBL IQR, Bis 78: 

10. Chicago, etc., R. Co. v. Thor- 
son, 68 Ill. A. 288. 

11. East St. Louis Connecting R. 
Co. v. Reames, 173 Ill. 582, 51 NE 68 
(holding further that, where differ- 
ent rates of speed are prescribed for 
freight and passenger trains, a freight 
engine does not, by being detached 


Corporations §§ 


lose its character as a freight engine). 
12. See statutory provisions. 
13. Dorsett v. Atlantic Coast Line 
Ra Cowl NAGe LOOMS Sih .o Gal: 
14. At crossings see infra § 10387. 
At stations see infra § 1088. 


15. Whitson v. Franklin, 34 Ind. 
392; Erb v. Morasch, 8 Kan. 61, 54 P 
323; Texarkana, etc., R. Co. v. Fru- 
gia, 43 Tex. Civ. A. 48, 95 SW 563; 


Houston, ete., R. Co. v. Powell, (Tex. 
Civ. A.) 41 SW 695. 

aaa Whitson v. Franklin, 34 Ind. 
o . 

17.’ Kidd v. Chicago, ete., R.° Co., 
310 Mo. 1, 274 SW 1079 [certiorari 
den 269 U. S. 582 mem, 46 SCt 119 
mem, 70 L. ed. 424 mem]; Houston, 
ete., R. Co. v. Powell, (Tex. Civ. A.) 
41 SW 695. But see Green v. Dela- 
ware, etc., Canal Co., 38 Hun (N. Y.) 
51 (holding that, where the ordinance 
in terms limits the rate of speed 
“while passing through said city,” 
it should be construed as applying 
only to trains passing through the 
city and not the movement of cars 
and engines in the yard or station 
grounds while making up trains). 


18. Whitson v. Franklin, 34 Ind. 
392% 
19. Kidd ‘v. ‘Chicago,- ete., RR... Co., 


310 Mo. 1, 274 SW 1079 [certiorari den 
269 U. S. 582 mem, 46 SCt 199 mem, 
70 L. ed. 424 mem]. 

20. Atlantic Coast Line R. Co. v. 
Adams, 7 Ga. A. 146, 66 SE 494. 

{a] MTllustration.—An ordinance 
requiring trains coming into and go- 
ing out of the city “‘to slow down to 
a speed, after entering the corporate 
limits of the city, not to exceed ten 
miles an hour,” reasonably construed, 
means that no train shall exceed that 
rate “when” and ‘after’ it enters the 
city and not that it shall enter the 
city at a greater speed and thereafter 
slow down, the purpose being to pro- 
tect persons and property throughout 
the entire limits of the city. Atlan- 
tic Coast Line R. Co. v. Adams, 7 Ga. 
A. 146, 66 SE 494. 


21. See ordinance provisions. 
22. Seaboard Air Line R. Co. v. 
Tomberlin, 70 Fla. 437, 70 S 4385; 


Seaboard Air Line R. Co. v. 
53 Fla. 375, 43 S 235. 


Smith, 


Gillum v. Pacific Coast R. Co., 
152 Wash. 657, 279 P 114. 

[a] Rule applied.—‘“‘The ordi- 
nance reads as follows: ‘Section 101. 
It shall be unlawful for any per- 
son having control of the running 
or drawing of any cars by any steam 
locomotive, or the control or running 
of any steam locomotive alone, to al- 
low or permit the same to go or move 
along, over or across the surface of 
any public place, or at any place south 
of Denny way and north of Hanford 
street at a greater rate of speed than 
six miles per hour.’ The street in 
question is not south of Denny way, 
or north of Hanford street, and the 
argument seems to be that because it 
is not between these places, it is ex- 
cluded from the terms of the or- 
dinance. But the ordinance, as we 
read it, prohibits the operation of the 
designated instrumentalities at any 
public place in excess of the pre- 
scribed limit, and prohibits their 
operation in excess of the limit 
at any place between the désignated 
places whether the place is public 
or not. The only question is, there- . 
fore, whether the place of the acci- 
dent was a public place, and seeming- 
ly there could be no doubt as to this 
fact.” \Gillum \iv.) Pacific. Coast R, 
Co., 152 Wash. 657, 661, 279 P 114. 

25. Territorial application in gen- 
eral see supra § 1036. 

26. See statutory provisions. 

27. Southern R. Co. v. Combs, 124 
Ga. 1004, 53 SE 508; Comer yv. Shaw, 
98 Ga. 543, 25 SE 733; Gowland v. 
Hamilton Grimsby, ete., Electric R. 
Co.,,33 Ont. L. 372, 24 DomLR 49, 19 
CanRCas 214. 

[a] Private crossing excluded.— 
aa? v. Shaw, 98 Ga. 548, 25 SE 
W335. Yi 

28. McElroy v. Georgia, 
Co., 98, Ga. 257,)°25:' SE 439. 

29. Central of Georgia R. Co. v. 
Harper, 124 Ga. 836, 53 SE 391. 

[a] Illustration.—The require- 
ment does not apply where the train 
starts from a point so near the cross- 
ing that the statutory requirement 
could not be complied with. Central 
of Georgia R. Co. v. Harper, 124 Ga, 
836, 53 SE 391, 


ete., R. 
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occurred there unless and until the crossing is pro- 
tected to the satisfaction of a specified board or com- 
mission,®°® a new accident following an order of the 
board or commission relieving the road of the restric- 
tion at a crossing automatically reimposes the speed 
restriction until the board or commission has again 
acted officially to relieve the road therefrom.*+ 

Until safety devices installed.?2 Under an ordi- 
nance limiting the speed of trains to a specified rate 
until specified safety devices are provided and put 
in operation at street intersections,** the restriction 
ceases to be in force when the devices are constructed 
and put in operation,** and is not revived by the rail- 
road’s subsequent failure to operate them.*®° An 
ordinance permitting a higher rate of speed than 
that allowed by a prior ordinance on the condition 
that gates are constructed at crossings will not be 
construed as repealing the prior ordinance as to 
places where the condition has not been complied 
with.?® The word “highway,” as used in an ordi- 
nance restricting speed at a highway crossing unless 
specified safety devices are provided,*? is not lim- 
ited to highways formally established by the authori- 
ties,?® but also includes highways becoming such by 
prescription.®® 

Railroad may be enjoined from disobeying a speed 
statute even though no publie injury in fact has been 
shown from violation.*° 

[§ 1038] (e) Speed at Stations.41 Under a penal 
statute forbidding trains or detached locomotives to 
run “into” or “through” a passenger station in excess 
of a specified speed,*? it is permissible to exceed such 
speed when running past a station wholly on one 
side of the track.‘ 

[§ 1039] (f) Companies and Persons within Stat- 
utes. Statutes or ordinances applying in terms to 
any person running or causing trains to be run con- 
trary to speed regulations*# apply to companies own- 
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ing or operating the road,*® as well as to the abe 
operating the trains.*® 

[§ 1040] 12. Precautions on Crossing Other Rail- 
roads*7—a. Regulation. Under its powers to regu- 
late the operation of railroads,*® the state may re- 
quire reasonable precautions in the operation of 
trains at track intersections with other railroads.*® 

By municipality. Under charter authorization to 
regulate the speed and running of locomotive engines 
and railroad cars, a municipality lacks power to com- 
pel a steam railroad to stop trains before crossing 
a street railroad.°° ; 

By board or commission. Under a statute impos- 
ing the mandatory duty to stop trains before crossing 
other railroads,®! a public department granting per- 
mission to construct such a crossing cannot by regu- 
lation permit the railroad to reduce the speed of its 
trains before crossing instead of bringing them to 
the required full stop.°? Under a statute requiring 
railroads to bring trains to a full stop before crossing 
other railroads at intersections not equipped with an 
interlocking device,>* a regulatory board, on proof 
that the railroad has been violating the statute at a. 
particular junction, may properly order it to bring 
its trains to a full stop at such junction.®* 

In the District of Columbia the commissioners of 
the District have authority to make such require- 
ments under the police powers delegated to them by 
congress.°° 

[§ 1041] b. Duties and Responsibilities of Rail- 
road. Under a statute providing that no engine, 
train, or electric car shall pass over any crossing 
where two main lines of railway or the main tracks 
of any branch lines cross each other at rail level with- 
out coming to a full stop,®® a steam railroad is obli- 
gated to stop its trains before crossing an electric 
railroad,°** unless, as provided by statute, permission 
not to stop has been secured from a board or com- 


/ 
Police power of states see Consti- 


30. See statutory provisions. tracks must pass, the word “into” 
31. In re Accident at Wainfleet | being used in the sense of “inside of” | tutional Law §§ 412-443. 

Crossing, 28 CanRCas 7. or “within,” and ‘through,’ mean- 50. New Jersey Cent. R. Co. 
[a] Even though accident was due |ing from end to end or from side to Elizabeth, 70 N. J. L. 578, 57 A 404. 


to fault of person injured.—In re Ac- 
cident at Wainfleet Crossing, 28 Can 
RCas 7. 

32. Regulations requiring provi- 
sion of at public road crossings see in- 
fra §§ 1042-1054. 


33. See statutory provisions. 

34. Hecker v. Illinois Cent. Co., 
231 Ill. 574, 88 NE 456. 

[a] Ten miles per hour until gates 


and signal bells are provided and put 
in operation.—Hecker v. Illinois Cent. 
R. Co., 231 Ill. 574, 83 NE 456. 

35. Hecker v. Illinois Cent. R. Co., 
Graney v. St. etc., R. 
(Mo.) 38 SW 969. 

See statutory provisions. 

Moore v. Maine Cent. R. Co., 
76 A 871. 


Louis, 


38. 
106 Me. 297, 


39. Moore v. Maine Cent. R. Co., 
supra. 
40. Atty.-Gen. v. London, etc., R. 


Co., [1900] 1 Q. B. 78. 
41. Territorial application in gen- 
eral see supra § 1036. 


42. See statutory provisions. 
43. Flint v. Central Vermont .R. 
Co., 82 Vt. 269, 73 A 590. 


{a] Illustration.—V. S. 3921, in- 
flicting a penalty if a person having 
eontrol of a detached engine or en- 
gine with a passenger train attached 
runs it into or through a passenger 
depot at a speed exceeding four miles 
an hour, was intended to apply only 
to passenger depots covering the main 
tracks of the ratilroad into and 
through which trains running on such 


side of, into or out of at the opposite, 
or at another point. Hence the stat- 
ute is inapplicable to a train running 
past a station wholly on one side of 
the track. Flint v. Central Vermont 
R. Co., 82 Vt. 269, 73 A 590. 

44. See statutory provisions. 

45. Southern R. Co. v. Jones, 
Ind. A. 333, 71 NE 275; Missouri, etc., 
Fi COW Ms ‘Owens, CRex Civ nea ae75 
SW 579. 
46. Southern R. Co. v. Jones, 33 
. 833, 71 NE 275; Missouri, etc., 
v. Owens, (Tex. Civ. A.) 75 


47. Cross references: 
Construction of crossings see supra 

§§ 317-335. 

Injuries at crossings see infra XX 

ImvoZu@s- Jc 
Lookout regulations 

supra §§ 1018-1021. 
Signal regulations generally see su- 

pra §§ 1006-1017. 

Speed regulations generally see supra 

§§ 1025-1039. 

48. See supra § 887 et seq. 

49. Indianapolis, ete, R. Co. v. 
Peo., 91 Ill. 452; Chesapeake, etc., R. 
ComviComs. "9 9F Ay. 97535 aS W266, 
18 KyL 54; Lake Shore, etc., R. Co. v. 
Cincinnati, etc, R. .Co:.)i307Oh.e St. 
604; In re Railway Assoc., 27 CanR 
Cas 422. 

{a]: Stopping before crossing oth- 
er railroads.—Lake Shore, etc., R. Co. 
a Cincinnati, etc., R. Co.,.30 Oh. St. 
604. 


generally see 


33 | 


51. See statutory provisions. 

52. State v. Kuykendah, 128 Wash. 
8852222) P20: 

53. See statutory provisions. 

54. Railroad, ete., Commn., 124 
Minn. 533, 144 NW 771. 

[a] Rule applied.—‘‘Both the com- 


mission and the trial court found in 
effect that Brook Park is a junction 
point between two lines of railway 
operated by defendant; that there is 
no interlocking device at this junc- 
tion; that, as to trains which do not 
stop at Brook Park, the company has 
been violating section 4406, G. S. 1913, 
which requires all trains to come to 
a stop before passing a junction not 
provided with an interlocking device 
rendering such stop unnecessary; and 
directed that such trains be brought 
to'a stop before passing this junc- 
tion. This requirement is: proper, un- 
til it appears that some other suffi- 
cient provision has been made to 
avoid the danger of collisions.’ 
Railroad, etc., Commn., 124 Minn. 533, 
535, 144 NW 771. 


55. Baltimofe, ete., R. Co. v. Dis- 
trict of Columbia, 10 App. (D. C.) 
nb lil, 

56. See statutory provisions. 

57. 


In re Railway Assoc., 27 Can 
RCas 422, 427. 

“IT see no reason why the passen- 
gers on an electric raitway should be 
exposed to a greater hazard than those 


on a steam railway.” In re Railway 
| Assoc., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 1041-1043] 


mission authorized to grant such permission with 
respect to crossings having specified safety devices.*® 
Under a statute providing that whenever railroads 
cross each other the trains shall be brought to a full 
stop a specified distance before the crossing, in the 
absence of specified safety devices or precautions 
thereat,°® a railroad leasing two intersecting roads 
and operating all trains thereon has been held obli- 
gated to comply with the statutory requirement.®° 
Under a statute requiring rail- 
road trains to stop before crossing other railroads, 
and providing penalties on both the engineer and the 
company for violation,®? it is no defense to an ac- 
tion against the railroad that the engineer in violat- 
ing the statute acted against a company regulation 


Penal liability.®! 


requiring trains to stop. Se 


[§ 1042] 13. Safety Devices and Flagmen at High- 
way and Private Crossings®**—a. Regulation by 
Under its powers to regulate the operation 
of railroads,®® the state may require the provision, 
maintenance, and operation of adequate safety de- 


State. 


58. In. re Railway Assoc., supra 
(interlocking switch and signal sys- 


tem). 
59. See statutory provisions. 
60. Chesapeake, etc Reino 
GoM 99K ysel U5, ron Sw 266, 18 KyL 
[a] Rule applied.—‘‘It is con- 


tended there was no violation of the 
statute because the Chesapeake & 
Ohio Railway Co., as lessee of both 
roads, operated all the trains which 
were run over them. As a matter of 
fact no trains are operated by the 
Elizabethtown, Lexington & Big San- 
dy Railroad Co., or the Ohio & Big 
Sandy Railroad Co. over their re- 
spective tracks. They are exclusively 
used by the Chesapeake & Ohio Rail- 
way Co. The statute was intended, 
in so far as possible, to prevent col- 
lisions at points where railroads cross 
each other. It is a fact that the rail- 
roads cross each other in Catlettsburg. 
Trains are operated by the defendant 
over each of such railroad tracks, and 
pass over the crossing in question. 
While we recognize that the danger 
of collision 
the defendant’s operating the trains 
which pass over the crossing, yet 
this does not alter the fact that 
trains which pass over the Ohio & Big 
Sandy Railroad Co. track and those 
which pass; over the Elizabethtown, 
Lexington & Big Sandy Railroad 
Co. track pass over the crossing and 
a collision is possible, unless safety 
is secured by the observance of the 
provisions of the _ statute.” Ches- 
apeake, etc), .<R:.Co. v. Com., 99) Ky. 
175, 177, 35 SW 266, 18 KyL 54. 


61. Generally see infra §§ 1066- 
1089. hos 

62. See statutory provisions. 

63.: Indianapolis, ete, R. Col. v. 


Peo., 91 Ill. 452. 
Company regulations as defense 
generally see infra § 1068. 
64. Cross references: 
BPlimination of grade crossings see su- 
pra-§§ 370-410. 
Signals see supra §§ 1006-1017. 
Sage regulations see supra §§ 1025-— 
1039. 


65. See supra § 887 et seq. 

66. Ill.—lLake Shore, etc., R. Co. v. 
Kaste, 11 Ill. A. 536 

Md.—Prince George’s County v. 
Peak inane, ete., R.'.Co:, 113 Md.) 179, 
17 A 4 


Mise, ~_state Bd. of Education v. 
Mobile, etc., R. Co., 72 Miss. 236, 16 S 


489. 

N. Hi.—HBastern: R., Co. 
mouth, 62 N. H. 344 

N. J.—State, etc RANCOL™ Vae Hast 
Orange Tp., 41 N. J. 127. 

N. Y.— Long ena ‘City v. Long Is- 
land R. Co., 79 N. Y. 561. 


v. Ports- 


is greatly lessened by 
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vices at railroad and highway crossings,®* such as 
flagmen,°’ gates,°* and signboards.°® 

Validity of particular statutes regulating safety 
provisions at crossings will depend upon the applica- 
tion of general principles’® to the statutory provi- 
sions involved.’ 

Construction of statutes. 
rule,72 statutes requiring safety provisions at cross- 
ings should be liberally construed.*? 

[§ 1043] b. Regulation by Maunicipality’*—(1) 
Existence of Power. 
strictions,’?® the state may delegate its power with 
respect to safety devices and flagmen at crossings*® 
to municipalities.*? 
nicipality may, under its general police and welfare 


Under the general 


Subject to constitutional re- 


According to one view a mu- 


powers, regulate safety devices at street and railroad 


Tenn.—Steele v. Louisville, ete., 
Co., 154 Tenn. 208, 285 SW 582; Hurt 
v. Yazoo, ete., R. Co., 140 Tenn. 623, 
205 SW 437. 

WwW. VA Wrelen! v. Norfolk, etc., lass 
Co., 104 W. Va. 660, 140 SE 839 

Wis.—Jorgenson Vv. Chicago, etc., 
R. Co., 153 Wis. 108, 140 NW 1088; 
Chicago, etc., R. Co. v. Milwaukee, 97 
Wis. 418, 72 NW 1118. 

[a] In Canada the Dominion par- 
liament may regulate safety provi- 
sions at highway crossings, the mat- 
ter not being one committed exclu- 
Sively to provincial legislatures. To- 
ronto v. Canadian Pac. R. Co., [1908] 
A. C..54; .Re,Canadian Pac. R. Co., 27 
Ont. 559 [aff 25 Ont. A. 65]. 

67. Grand Trunk Western R. Co. v. 
State, 40 Ind. A: 695, 82 NE 1017; State, 
ote R. Co. v. Hast Orange Tp., 41 N. 
J. L. 127; Welch v. Norfolk, etc., R. 
Co., 104 W. Va. 660, 140 SE 839. See 
Prince George’s County v. Baltimore, 
etc., R. Co., 113 Md. 179, 77 A 433 (rec- 
ognizing rule). 

68. Sabre v. Rutland R. Co., 86 Vt. 
347, 85 A 693, AnnCas1915C 1269; 
Welch v. Norfolk, ete., R. Co., 104 W. 
Va. 660, 140 SE 839; Jorgenson v. 
Chicago, 'etc., R. Co., 153 Wis. 108, ney 
NW 1088; Chicago, ete.) Riv Co 
Milwaukee, 97 Wis. 418, 72 NW 1118. 
See Prince George’s County v. Balti- 


more,.ete,, RigCo,,. 113 Ma. i179, 772A 
433.(recognizing rule). 
69. Steele v. Louisville, etc., 


R. 
Co., 154 Tenn. 208, 285 SW 582; Chi- 
cago, etc., R. Co. v. Milwaukee, 97 Wis. 
418, 72 NW 1118. 


70. See supra § 889 et seq. 
71. See cases infra this note. 
[a] Statute held valid.—Grand 


Trunk Western R. Co. v. State, 40 Ind. 
A. 695, $2 NE 1017 (statute requiring 
flagmen at crossings upheld as 
against the contention that ungram- 
matical language made it void for un- 
certainty). 

{b] Statute held invalid.—Prince 
George’s County v. Baltimore, ete., R. 
Co., 113 Md. 179, 77 A 433 (statute 
directing a particular railroad com- 
pany to maintain gates and flagmen 
at crossings held void as a special 
law). 

See supra § 900. 
Stem v. Nashville Interurban 
, 142 Tenn. 494, 221 SW 192. 
reve Even though in derogation of 
common law, a_ statute requiring 
signs at crossings is remedial in char- 
acter, and therefore entitled to a lib- 
eral construction which will not de- 
feat the salutary purposes of the en- 
actment. Stem v. Nashville Interur- 
ban R. Co., 142 Tenn. 494, 221 SW 192. 

74. General power to regulate: 
Operation of railroads see Municipal 

Corporations § 564. 


intersections within the corporate limits;*7® but, even 
under this doctrine, if the general power is expressly 
restricted so as to exclude regulation of steam rail- 
roads, there is no power to regulate safety devices at 
the street crossings of such roads.’® 


In other ju- 


R.| Use of streets by public bigs see 


pon teivel Corporations §§ 693— 
ager ‘See Constitutional Law §§ 417— 

a 

76. See supra § 1042. 

77... State, ete: RR. (Co, sy. waste 


Orange Tp., 41 N. J. L. 127. 

[a] Flagmen at crossing’s.—State 
v. Hast Orange Tp., 41 N. J. L. 127. 
U. S..—Miller v. Long Island R. 
F. Cas. No. 9,580a, 10 Reporter 


Ga.—Acworth v. Western, ete., R- 
Co., 159 Ga. 610, 126 SE 454; Western, 
etc, Re" COL we Young, 81 Ga. SOC ult SE 
912, 12 AmSR 320. 

Til.—Rosenthal v. Chicago, étc., R. 
Coy 255: Til.” 552; 99 IN 6m2 fate ar 
Th, A. 221]; Chicago, ete.) RasGe- 
Averill, 127 Ill. A. 275 [aff 924 Ti. 516, 
79 NE 654]. 

La.—State v. Cozzens, 42 La. Ann. 
1069, 8 S 268. 

Md.—Textor v. Baltimore, ete., R. 


Mo.—Seibert v. Missouri Pac. R. 
ee 188 Mo. 657, 87.SW 995, 70 LRA 


ae T= Steiuouics ete:, R.. Co. v. Harte 
45 Okl. 659, 146 P 436. 

Tex.— Waxahachie v. Missouri, etce., 
R.-.Co., (Civ. A.) 188 SW 61. 

N. S.—Liverpool v. Liverpool, 
Ret COnwmoouINe sree oe 

[a] Inherent police power.—It has 
been stated that, in the absence of 
any express grant of even general 
powers, municipal corporations might 
by ordinance require the maintenance 
of safety gates at crossings under the 
inherent police power of a municipal- 
ity. Seibert v. Missouri Pac. R. Co., 
188 Mo. 657, 87 SW 995, 70 LRA 72. 

[b] Gates.—Where a municipality 
is granted express power to require 
flagzmen at crossings, and general 
power to protect persons and property 
in connection with the operation of 
railroads, the power to require cross- 
ing gates will be implied. Chicago, 
ete,, .R.1Co. vic Averilk lia (asl VAN a7 5 
[aff 224 Ill. 516, 79 NE 654]. To same 
effect Rosenthal v. Chicago, ete., R. 
Co., 255 Dll. 552,/99 NE 672, 674 ‘Taft 
164 Tl. A. 221]. 2 

[c] Watchmen.—‘The general wel- 
fare clause of the charter of the City 
of Acworth is broad and comprehen- 
sive; and under it that city could en- 
acta reasonable ordinance requiring 
a railroad company to keep a watch- 
man at certain street-crossings over 
its line of railway in said city.” Ac- 
worth v. Western, etc., R. Co., 159 Ga. 
610, 126 SE 454. 

[a] 
hachie v. Missouri, 
Civ. A.) 183 SW 61. 

79. Long Island City v. Long Is- 
land R. Co., 79 N. Y. 561 [aff 8 Hun 


Co., 59 Md. 63, 43 AmR 540 


etc., 


Gates and watchmen.—Waxa- 
ete., (Ry Coy uebexs 
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risdictions it has been held that, in the absence of 
express authorization,®® a municipality lacks power 
to regulate safety devices at street and railroad cross- 
According to the latter view, authority ex- 
pressly granted to regulate safety devices at eross- 
ings will not be extended by implication to include 


ings.*t 


nonenumerated powers.*? 


Under charters or statutes expressly authorizing 
a municipality to require provision of specified safe- 
ty devices at street and railroad erossings,®* the 
municipal power to require safety devices of the kind 


specified is clear.’# 
Stop provision.*® 


tion.§® 
Loss of power. 


58]. 
[a] Rule applied.—If the general 
power is expressly limited as in the 
ease of the Long Island City charter, 
which empowers :the common council 
to regulate the use of streets by rail- 
roads, but with the reservation that it 
shall have no power to prohibit or 
control in any manner the use of 
steam power on any railroad from any 
port of Long Island to Hast River, an 
ordinance requiring such _ railroad 
companies within the city limits to 
place a flagman at their crossings is 
invalid. Long Island City v. Long 
Tsang woos OuN.  LOCL, Late 6 stun 
58]. 

80. See infra text and notes 83, 84. 

81. Ind.—Pittsburgh, etc., R. Co. 
v. Crown Point, 146 Ind. 421, 45 NE 
587, 35 LRA 684. 

Ky. —Chesapeake, etc, R. Co 
Harmon, 153 Ky. 669, 156 SW 121, 45 
LRANS 946 

Minn.—Red Wing v. Chicago, ete., 
RR, Co., 72> Minn. 240, 75° NW 223) WL 
AmSR 485. See Green v. Hastern R. 
Co., 52 Minn. 79, 53 NW 808 (appar- 
ently contra, but distinguished in Red 
Wing v. Chicago, etc., R. Co., supra, on 
the ground that the charter powers 
eonstrued as giving the power of 
regulation were broader in the Green 
case). 

N. J.—West Jersey, etce., R. Co. v. 
Bridgeton, 64 N. J. L. 189, 44 A 848. 

Oh.—Ravenna v. Pennsylvania Co., 
45 Oh. St. 118, 12 NE 445; Mansfield 
v. Baltimore, etc., R. Co., 9 Oh. Dec. 
(Reprint) 572, 15 CincLBul 145. 
Compare Gallup v. Toledo Terminal 
R. Co., 26 Oh. A. 447, 160 NE 493 infra 
text and note 86. 

Pa.—In re Pennsylvania R. Co., 213 
Pa. 373, 62 A 986. 3 LRANS 140, 5 Ann 
Cas. 299 [rev 27 Pa. Super. 113]; Com. 
vy. Philadelphia, etce., R. Co, 26 Pa. 
Co. 293; Archbald Borough v. Dela- 
ware, etc., Canal Co., 3 LackJur 189. 
But see Com. v. Philadelphia, etc., R. 
Co., 23 Pa. Super. 205 (which contains 
a dictum to the effect that a borough 
may, under general police powers, re- 
quire a railroad to maintain a flagman 
at a street crossing, although the ac- 
tual decision is that the ordinance 
was invalid because unreasonable un- 
der the facts). 

{a] Flagmen.—tIn the absence of 
charter or statutory authorization, a 
municipality under its implied police 
powers cannot require railroads to 
maintain flagmen at street crossings. 
Com. v. Philadelphia, etc., R. Co., 26 
ParCo. 293. 

{b] Gates.—(1) Under Act of 1851 
(P. L. p 320), relating to boroughs, 
and authorizing by § 2 the borough 
authorities to make such laws, ordi- 
nances, and regulations as they shall 
deem necessary, and in the twenty- 
fifth clause of the section setting 
forth the powers expressly conferred, 
a borough has no power to require a 


An ordinance prohibiting pass- 
age of a train over a street crossing until travelers 
detained by a preceding train have had time to cross 
has been held valid as a municipal police regula- 


A statute conferring upon a board 
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consistent with 


“[§§ 1043-1044 


or commission exclusive powers to regulate operation 
of railroads** deprives municipalities of the power 
to require railroads to provide safety devices at 
street crossings.®® 
ulatory power to boards or commissions are not in- 


But where statutes granting reg- 


other statutes granting power to 


municipalities to control safety provisions at cross- 


ings,*® municipalities retain such regulatory power.®° 

[§ 1044] (2) Extent of Power. 
authorizing municipalities to require railroads to pro- 
vide flagmen at any place where the railroad crosses 


Under a statute 


a street or highway,®! the municipality may require 


a flagman at a place where a railroad crosses a foot- 
way,°? and it is immaterial by what process the foot- 
way became a highway.?® 
thorizing municipalities to require gates at street 


A statute expressly au- 


and railroad crossings®* has been held applicable 


railroad company, at the latter’s ex- 
pense, to maintain and operate safety 
gates at street crossings in the bor- 
ough, and an ordinance requiring such 
action on the part of the railroad com- 
pany is void. In re Pennsylvania R. 
Co., 213 Pa. 373, 62 A 986,°3 LRANS 
140, 5 AnnCas 299. ._(2) A city of the 
fifth class has no authority to require 


railroads to erect gates at street 
crossings, there being no - statute 
granting such authority, as in the 


case of cities above the fifth class, 
and St. § 3637 subs 1, providing that 
the city council of such cities may 
pass ordinances not in conflict with 
the constitution or laws of the state 
or of the United States, and subs 7, 
authorizing t'he council to do and per- 
form any and all acts and things nec- 
essary and proper to carry out the 
provisions of that chapter, and to ex- 
act and enforce within the limits of 
the city all other local, police, sani- 
tary, and other regulations as do not 
conflict with general laws not implied- 
ly conferring such authority. Chesa- 
peake, ete., R. Co. v. Harmon, 153 Ky. 
669, 156 SW 121, 45 LRANS 946. 

82. West Jersey, etc.,.R. Co. v. 
Bridgeton, 64 N. J. L. 189, 44 A 848; 
State v. Heubach, 11 Oh. Dec. (Re- 
print) 679, 28 CineLBul 299. 

[a] Ilustrations.—(1) Express au- 
thority to require flagmen or signals 
does not authorize an ordinance re- 
quiring safety gates at street See 
ings. West Jersey, ete, R. Co 
Bridgeton, 64 N. J. L. 189, 44 A B48, 
(2) Authority to require gates and 
watchmen at crossings, where- the 
tracks are used for switching or mak- 
ing up trains does not authorize such 
a requirement at other crossings not 
so used. State v. Heubach, 11 Oh. 
Dec. (Reprint) 679, 28 CincLBul 299. 


83. See statutory provisions. 
84. Council Bluffs v. Illinois Cent. 
Re iCo:, 158 > Lowa. 67.9) 138 ONWiisoL; 


Chesapeake, etc., R. Co. v. Maysville, 
69 SW 728, 24 KyL 615; Norfolk, etce., 


ye Co: Vv. Bristol; (116 Va. 955, 83) SE 
421. 

fa] Gates.—Chesapeake, ete, R. 
Co. v. Maysville, 69 SW 728, 24 KyL 


615, 68 LRA 193. 

85. On crossing other railroads see 
supra § 1041. 

86. Gallup v. Toledo Terminal R. 
Co., 26 Oh. A. 447, 160 NE 493. Com- 
pare Ohio cases supra text and note 
81. 


87. See statutory provisions; and 
infra § 1050. 
88. Atwood v. Cincinnati, etc., R. 


Co., 316 Ill. 425,147 NE 449. Compare 
Elmira Heights v. Erie R. Co., 125 
Misc. 586, 211 NYS 893 [aff 215 App. 
Div. 825 mem, 213 NYS 929 mem] in- 
fra § 1045 text and note 98. 

{a] Illustration.—Public Utilities 
Act §§ 9, 32, 49, 50, 57, 58, 64, 65, 81— 
86, inclusive, conferring powers on 


to the crossing of a railroad with an interurban road 


the public utilities commission, im- 
pliedly repeals Cities and Villages 
Act art 5 § 1 subs 27, authorizing 
cities and villages to require railroad 
companies to keep flagmen at railroad 
crossings. Atwood v. Cincinnati, etc., 
R. Co., 316 Ill. 425,°147 NE 449. 

89. See statutory provisions. 

[a] Conflict not shown.—Newport 
Municipal Officers v. Maine Cent. R. 
Co., 123 Me. 383, 123 A 172 (initiation 
of proceedings for safety devices at 
fair view crossings is still permissi- 
ble by municipalities despite general 
control of the matter by the state 
board). 

{b] Repeal not shown.—(1) Vil- 
lage L. § 90 subs 10, empowering the 
board of trustees of a village by a 
two-thirds vote to require railroad 
companies to erect gates at crossings 
and to employ competent flagmen 
thereat, was not repealed by Railroad 
L. § 53, providing that, where a steam 
railroad crosses a street railroad at 
grade, and the railroad company re- 
fuses on request of the local authori- 
ties to establish a flagman there, the 
public service commission may, on 
application of such authorities and 
on ten days’ notice, order that a flag- 
man be stationed at such point. De- 
pew v. Lehigh Valley 13M eiv8 85 Misc. 
V1, 148 NYS 265.'°(2) Gen. i: (erl617$ 
3, providing that a town may, by 
vote, require a railroad to secure the 
crossing of a highway by gates on 
both sides, is not repealed by L. 
(1883) e 101 § 7, authorizing the se- 
lectmen of a town to 
board of railroad commissioners to 
examine the condition and operation 
of any railroad, a part of which is in 
their town. Concord, ete., R. Co. v. 
Portsmouth, 64 N. H. 219, 9 A 546. 

90. Newport Municipal Officers v. 
Maine Cent. R. Co., 123 Me. 383, 123 A 
172; Concord, etc, R. Co. v. Ports- 
mouth, 64 N. H. 219, 9 A 546; Depew 
Vi Lehigh Valley 18 Co., 85. Mise.71, 
148 NYS 265. 

91. See statutory AeA poate: 

92. Norfolk, ete., R. Co. v. Bristol, 
116°Va. 955; 83 SE 421. 

“There is nothing to indicate that 
the term ‘highway’ used in the statute 
is not to be taken in its generic sense, 
ana taken thus it includes passage- 

ways used by footmen only.” Nor- 
folk, etc., R. Co. v. Bristol, supra. 


93. Norfolk, ClC:, RCO. Vaso ristol 
supra. . 

[a] Dedication or prescription.—A 
public footpath across a_ railroad 


Cake at its intersection with a city 
street is subject to regulation and 
control by the city council regardless 
of whether it was part of the ‘highway 
as originally dedicated or had become 
a public way by prescription. Nor- 
folk, .ete., R. Co. v. Bristol, 116 Vai, 
955, 838 SE 421. 
94. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


apply to the - 


§§ 1044-1048] 


over a street.95 


[§ 1045] (3) Exercise of Power—(a) In General. 
Municipal regulation of safety devices at crossings 
should ordinarily be made by ordinance. 
ity of an ordinance with respect to one crossing does 
not necessarily render it invalid as to other cross- 


ings.°7 


Village may not abrogate or nullify the order of a 
state board or commission relative to installation of 
safety devices at a village crossing.®8 
Reasonableness—aa. 
Subject to qualifications elsewhere considered,®® mu- 
nicipal regulations of safety devices at street and 
railroad crossings should be reasonable to be en- 
forceable,t especially where passed under general, 
as distinguished from express, powers.’ 


[§ 1046] (b) 


95. Council Bluffs v. Illinois Cent. 
R. Co., 158 Iowa 679, 1838 NW 891 

[a] Illustration.—An ordinance re- 
quiring gates at a street crossimg of 
a railroad and an interurban railway 
was authorized by Code § 769, au- 
thorizing cities to compel railroad 
companies to erect and maintain gates 
upon public streets at railroad cross- 
ings, and Code Suppl. (1907) § 2033c, 
providing that any interurban rail- 
ways within a city are street rail- 
ways and subject to the same laws, 
and was not inconsistent with Code 
Suppl. (1907) §§ 2033a, 2033b, regu- 
lating the method of crossing at in- 
tersections of steam and interurban 
electric railways, the latter statute 
not applying to crossings within city 
limits. Council Bluffs v. Illinois Cent. 
R. Co., 158 Iowa 679, 138 NW 891. 

96. Altamont v. Baltimore, etc., R. 
Co. Bares Ill. 47, 56 NE 340 [aft 84 Ill. 

J 


vA 
[a] 
company by 


Mere notice to the railroad 
the municipal authori- 


ties. not preceded by any ordinance, 
is insufficient. Altamont v. Balti- 
more, ete., R. Co., 184 Ill. 47, 56 NE 
340 [aff 84 Ill. A. 274]. 

97. Franklin Grove v. Chicago, 
ete., R./Co., ‘196 Ill. A. 167. 

[a] Separable provisions.—‘“It is 


contended that since the court found 
the ordinance unreasonable and void 
as to Spring street, therefore the en- 
tire ordinance should have been found 
void. . . . The provisions for gates 
at one of these streets is not in any 
way inseparably connected with the 
provision for gates at the other three 
streets, and therefore the trial court 
was not required to find the ordinance 
unreasonable as to the other streets 
because it was unreasonable as to 
Spring street.” Franklin Grove v. 
Chicago, ete. R. Co., 196 Tl. A. 167, 
170. 
98. Elmira Heights v. Erie R. Co., 
125 Mise. 586, 211 NYS 893 [aff 215 
App. Div. 825 mem, 213 NYS 929 
mem]. Compare Atwood v. Cincin- 
nati, etc., R. Co., 316 Ill. 425, 147 NE 
449 supra § 1043 "text and note 88. 

{a] Illustration.—Where the order 
of a public service commission, pur- 
suant to Railroad L. § 53, as amended 
by lui C1915) e259; denied the applica- 
tion of certain village residents to 
reguire defendant railroad to install 
gates at a railroad crossing in such 
village, the village was not authorized 
by Village L. § 90 subd 10, or other- 
wise, to enact a subsequent. ordinance 
requiring defendant railroad to install 
gates at the same crossing, and pro- 
viding for a penalty for failure to 
comply therewith, its remedy being 
to apply to the public servicé commis- 
sion for a modification of such’ order. 
Elmira Heights v. Erie R. Co., 125 
Misc. 586, 211 NYS 893 [aff 215 "App. 
Div. 825 mem, 213 NYS 929 mem]. 

99. See Municipal Corporations § 
229. 

1. Ga.—Acworth v. Westy etCe, 
R. Co., 159 Ga. 610, 126 SH 454. 

Ill.Illinois Commerce Commn 


Vv. 
Omphghent Tp., 326 Ill. 65, 156 NE 
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lations are presumptively reasonable,? and, where 


Invalid- 


passed pursuant to express statutory authorization, 
will rarely be held invalid as unreasonable.* 
Particular requirements. 
foregoing principles® as applied to the circumstances. 
involved, particular safety regulations have been up- 


In accordance with the 


held as reasonable® or condemned as unreasonable.” 


In General. 
es involved. 


Such regu- 


766; Toledo, ete., R. Co. v. Jackson- 
ville, 67 Ill. 37, 16 AmR 611. 
Ind.—Southern Indiana R. Co. v. 


Bedford, 165 Ind. 272, 75 NE 268, 6 
AnnCas 509. 
N. J.—New. York, etc., R. Co. v. 


Bloomfield Tp., 59 N. J. L. 109, 35 A 
158; McCullough v. Franklin Tp., 59 
N. J. L. 106, 34 A 1088. 

Pa.—Com. v. Philadelphia, etc., R. 
Co., 23 Pa. Super. 205; Com. v. Phila- 
delphia,..ete., R.,,Co.,' 26 Pa. Co. 293. 


Tex.—Waxahachie v. Missouri, etc., 
Ri Co., (Civ. AS) 183 SiwWi 61: 
2. Acworth v. Western, etc. R. 


Co., 159 Ga. 610, 126 SE 454. 

3. Chicago, etc., R. Co. v. Averill, 
a28 Ill. 516, 79 NE 654 [aff 127 Ill. A. 

eo 

[a] Gates.—Chicago, etc., R. Co. v. 
Averill, 224 Tll. 516, 79 NE 654 [aff 
P27 Wile As cidade : 

4 Chesapeake, etc., R. Co. v. Mays- 
ville, 69 SW. 728, 24. KyL 615. 

[a] Gates.—It is only in extreme 
eases that courts have the power to 
declare a municipal ordinance passed 
pursuant to express legislative au- 
thority void on the ground that it is 
unreasonable, arbitrary, and oppres- 
sive, and no such condition is shown 
to exist in this case. Chesapeake, 
etc., R. Co. v. Maysville, 69 SW 728, 
24 KyL 615. 

5. See supra text and note 99 et 
seq. 

6. See cases infra this note. 

[a] Flagman.—Denver, etc., R. Co. 
Viv Ryan, Colom 98-238! P09  Cordi- 
nance requiring stationing of flagmen 
at important crossings held reason- 
able and valid). 

[b] Gates.—St. Louis, ete., R. Co. 
v. Hart, 45 Okl. 659, 146 P 436 (ordi- 
nance in general terms making it the 
duty of every company operating a 
line of railroad across Broadway, 
Robinson, Harvey, Hudson Streets, 
etc., to erect good and sufficient gates 
on such streets on each side of such 
railroad tracks and within twenty feet 
therefrom, and to employ suitable 
persons to operate the same, and fur- 
ther providing that such gates should 
be kept open at all times except when 
cars, engines, or trains of cars were 
crossing such streets or tracks, at 
which time such gates should be se- 
ecurely closed). 

7. See cases infra this note. 

[a] FPlagman.—Toledo, etc., R. Co. 
v. Jacksonville, 67 Ill. 37, 16 AmR 611 
(at single track crossing where little 
railroad or street traffic); Com. v. 
Philadelphia, ete., R. Co., 23 Pa. Su- 
per. 205 (at little frequented county 
crossing even though within ecorpo- 
rate limits); Com. v. Philadelphia, 
ete., R. Co., 26 Pa. Co. 293 (at cross- 
ings in unbuilt portion of borough). 

{b] Flagman and gates.—New 
York, etc., R. Co. v. Bloomfield Tp., 59 
N. J. L. 109, 35 A 158 (at crossings not 
in fact dangerous). 

{c] Flagman and lantern.—Toledo, 
ete., R. Co. v. Jacksonville, 67 Ill. 37, 
16 AmR 611 (an ordinance is unrea- 
sonable and invalid which requires a 
railroad to keep a flagman by day and 


[§ 1047], bb. Substitute Devices. 
tomatic warning device at crossings may® or may 
not® render it unreasonable to require humanly oper- 
ated safety provisions, according to the circumstanc- 


[§ 1048] cc. Time of Operation. 
quiring the operation of humanly run safety devices 
at times when there is practically no railroad! or 


Use of an au- 


~ 
Regulations re- 


a red lantern by night at a crossing” 
within the city limits, where there is 
but a single track and the crossing 
but little used and not more danger- 
ous than any ordinary crossing). 

8. Acworth v. Western, ete., R. Co., 
159 Ga. 610, 126 SE 454. 

[a] Watchman and wigwags.—It 
cannot be said as matter of law that 
an ordinance requiring a railroad to 
maintain a watchman at a street 
crossing railroad within three hun- 
dred yards of a depot is unreasonable 
or unconstitutional in the absence of 
facts showing the operation and ad- 
ministration to be unreasonable or to 
produce unconstitutional results, but, 
where a railroad was maintaining a 
system of wigwags which were as ef- 
ficient as a watchman, and where em- 
ployment of a watchman involved 
heavier expenditures than installation 
of wigwags, enforcement of the ordi- 
nance was unreasonable and an un- 
constitutional administration thereof. 


Acworth v.. Western, etc., R. Co., 159 
Ga. 610, 126 SE 454. 
9. Washville, etc., R. Co. v. White, 


278 U.S. 456, 49 SCt 189, 73 L. ed. 452. 

{a] Plagman and flasher.—As ap- 
plied to a railroad crossing a city 
street at grade, on which street there 
was quite constant traveling by night 
and day, a city ordinance, requiring 
railroads on every street crossed by 
their trains to keep a flagman con- 
stantly on duty to give warning of 
approaching trains by waving a flag 
in the daytime and a red lighted lamp 
by night until the engine had crossed 
the street, was not so indisputably 
unnecessary and unreasonable as to 
be invalid; even if the electric signal, 
maintained by the railroad and which 
gave warning by flashing a light and 
ringing a bell, and which was set in 
operation mechanically by a train 
twenty-five hundred feet from the 
crossing, was better than the flagman. 
Nashville, ete., R. Co. v. White, 278 
U. S. 456, 49 Sct 189, 73 Li. ed. 452. 

10. Southern Indiana R. CO: We 
Bedford, 165 Ind. 272, 75 NE 268, 6. 
AnnCas 509; McCullough v. Frank- 
IN: de = 106, 34 A 1088; 
Hargrave, (Tex. 
740 [aff (Commn. 
HAS) 12 SW (2d) 1009]; Waxahachie 
v. Missouri, etc., R. Co., (Tex. Civ. A.) 
183 SW 61. 

fa] “fhe reason that such ordi- 
nances are void is because they un- 
dertake to require railroad companies 
to maintain flagmen at times when 
there are no approaching or depart- 
ing trains. The city, under its police 
power, has the right to require that 
flagmen be on duty at a frequently 
traveled public crossing to warn the 
public of the approach and departure 
of trains, but it has no right arbi- 
trarily to require that flagmen be on 
duty at times when no warning is 
necessary.”’ MCXAS, »AOLG me Eat ©Onmive 
Hargrave, (Tex. Civ. A.) 1 SW (2d) 
740, 741 [aft (Commn. A.) 12 SW (2d) 
1009]. 
_ (b] 
is unreasonable which 


Switch tracks.—A regulation 
requires a 
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street!! traffic are ordinarily held unreasonable. On 
the other hand it has been held that ordinances re- 
quiring continuous operation of safety provisions are 
at least presumptively reasonable,!? and there is also 
authority to the effect that such regulations are valid 
as designed to cover unlikely but possible use of the 
erossing.t® If the ordinance is ambiguous as to the 
time of observing safety provisions, 1t will be so con- 
strued as to render it valid.** 

[§ 1049] c. Regulation by Courts.t° Subject to 
constitutional restrictions?® the state may delegate 
its power, with respect to safety devices and flag- 
men,?* to eourts.15 Under statutes authorizing 
eourts to regulate safety provisions at crossings,?® 
it is not essential to the power of the court to act 
that an existing hazardous condition should have 
been caused by the railroad.?° 

Particular statutes. Under a statute authorizing 
a county court to make an order requiring a flagman 
or gates at a crossing, or such other order as may be 


‘RAILROADS F 


deemed proper,2! the court may order provision of 
an automatic signal.?? 
a court to compel provision of a flagman or gates at 
a crossing on application of “loeal authorities,”?* 
the court may act on application of the authorities 
particularly charged with the care of the highway in- 
volved,24 such as the highway commissioners,”* or 
the superintendent of highways.?°® 

[§ 1050] d. Regulation by Board or Commission 
—(1) In General. Subject to constitutional restric- 
tions,?* the state may delegate its power with re- 
spect to safety devices and flagmen at crossings?® 
to boards or commissions.*® The power of a board 
or commission to regulate safety provisions at cross- 
ings is limited to that granted by statute.*° Where 
a statute authorizing a board or commission to reg- 
ulate safety provisions at crossings is not retro- 
active, it confers no power to regulate crossings con- 
structed before its enactment.*+ Under statutes 
giving a board or commission general power to regu- 


Under a statute authorizing 


railroad to maintain a flagman at a 
erossing “between the hours of 7 
o’clock, a. m. and 9 o’clock, p. m. of 
each and every day of the year,” 
where the crossing is over switch 
tracks only and such tracks are not in 
use after 6 p. m. nor on Sundays or 
holidays. Southern Indiana R. Co. vy. 
Bedford, 165 Ind. 272, 75 NE 268. 

[ec] All day long.—An ordinance} 

requiring a railroad to keep a watch- 
man at each crossing, who shall re- 
main there “all during the day,” that 
is, the whole twenty-four hours, is] 
void as unreasonable on its face, the} 
court judicially knowing that trains 
do not run at all times on any rail- 
road in the state. Waxahachie v. Mis- 
souri,. etc, R..Co.,. (Tex Civ. A.) 183 
SW 61. 
ll. Franklin Grove v.. Chicago, 
ete. R. Co., 196 Ill. A. 167; MecCul- 
lough v. Franklin Tp., 59 N. J. L. 106, 
34 A 1088. 

[a] Late at night—A regulation 
is unreasonable which requires a rail- 
road to protect street crossings by 
gates and flagmen during that portion 
of the night when travelers on the 
highways as well as trains on the 
railroad are few and far between. 
McCullough v. Franklin Tp.; 59 N. 
J. L. 106, 34 A 1088. 

{b] Twenty-four hours a day.— 
“We are of opinion that the ordinance 
is unreasonable. . - it requires the 
gates to be operated the entire twen- 
ty-four hours of the day. We are of 
the opinion that in this rural com- 
munity we tnmay take judicial knowl- 
edge of the conditions which ordina- 
rily exist and that after the affairs of 
the day and evening are ended and 
the silence of night prevails, the ordi- 
mary statutory signals of bell and 
whistle and the headlights on all 
trains, necessarily visible a long dis- 
tance on this straight track, are all 
that should be required of the rail- 
road company, at least from midnight 
to six a. m. and perhaps for a some- 
what longer period.” Franklin Grove 


v. Chicago, etc, R. Co., 196 Til, A. 
167. 172. 
12. Chicago, etc., R. Co. v. Averill, 


224 Til. 516, 79 NE 654 [aff 127 Tl. A. 
275]. 

[a] MTiustration.—An ordinance | 
requiring a railroad to maintain gates | 
at crossings in a city and to operate | 
them both day and night will be pre- 
sumed to be reasonable and valid in 
the absence of any affirmative show- 
ing to the contrary. Chicago, etc., R. 


Co. v. Averill, 224 Ill. 516, 79 NE 654 
[aff 127 Dll. A. 275]. 
13. Council Bluffs v. Illinois Cent. 


158 Iowa 679, 138 NW 891. 
Reason for this view.—‘‘The 


R. 


Cay 
[a] 


| reasonableness.” 


first of the appellants’ contentions 
meriting our attention is their claim 
that the ordinance is unreasonable 
and void, because appellants are re- 
quired to operate the gates at all 
hours of the day and every day in 
the year. The only basis for this 
claim is the fact appearing in the 
record that ordinarily street cars are 
not operated over this crossing be- 
tween the hours of 2 a. m. and 4:27 
a. m., a matter of about two and a 
half hours in the early morning. It 
may also be presumed that ordinarily 
the public will not use this street 
for a footway between the hours men- 
tioned, but the fact remains that ex- 
igencies may require the use of the 
street ‘cars during the time in ques- 
tion, and that the street may be used 
at all hours* of the night by foot 
travelers. An ordinance will not be 
held void because unreasonable, un- 
less it clearly appears that it imposes 
an unreasonable burden as a whole. 
While it may be that public interests 
would be fairly well subserved with- 
out the service during the two and 
one-half hours in controversy, we 
cannot say that the city has so abused 
its discretionary power in the matter 
as to require us to interfere by de- 
eclaring the ordinances void for un- 
Council Bluffs v. Il- 
linois Cent. R. Co., 158 Iowa 679, 682, 
138 NW 891. : 

14. Hargrave v. Texas, etc., R. Co., 
(Tex. Commn. A.) 12 SW (2d) 1009 
[aff (Civ. A.) 1 SW (2d) 740]. 

fa] Ilustration.—An ordinance, 
requiring a railroad to keep a flag- 
man at certain street crossing “to 
give notice of the approach of trains 
5 lb Thomo ALS Me to. the nour -of 
10 P. M.,” will be construed as re- 
quiring the flagman thereat to give 
notice of the approach of trains oc- 
curring between such hours, which 
makes it lawful, not as requiring his 
presence continuously during such 
time, which would invalidate it. Har- 
grave v. Texas, ete. R. Co.,. (Tex. 
Commn. A.) 12 SW (2d) 1009 [aff 
(Civ. A.) 1 SW (2d) 740]. 

15. Regulation by courts generally 
see supra § 894. 


16. See Constitutional Law § 346. 
17. See supra § 1042. 
18.. See Constitutional Law § 346 


text and note 45. 

19. See statutory provisions. 

20. Eckert v. Perth Amboy, etc., 
R. Co., 66 N. J. Eq. 437, 57 A 438. 

21. See statutory provisions. 

22. Matter of Patchogue St. Cross- 
ings, 74 Hun 46, 26 NYS 293; Matter 
of Islip Highway Comrs., 74 Hun 44, 
26 NYS 384. 


[a] Electric bell.—Matter of Pat- 
chogue St. Crossings, 74 Hun 46, 26 
NYS 293; Matter of Islip Highway 
Comrs., 74 Hun 48, 26 NYS 385. 

23. See statutory provisions. 

24. Pawling v. New York, ete, R. 
Co., 144 App. Div. 791, 129 NYS 648; 


In re Niagara Highway Comrs., 72 
Hun 575, 25-NYS 231. 
25.) fy re Niagara Highway 
Comrs., supra. ‘ is 
[a] Ilustration.—The commis- 


sioners of highways of a town are 
“local authorities” within the.mean- 
ing of the statute providing that the 
court may, on the application of the 
local authorities, compel a railroad 
to station a flagman or place gatés 
at any point where a highway crosses 
a railroad at grade, and it is imma- 
terial that they are designated in the 
petition as “highway commissioners” 
instead of “commissioners of high- 
ways” as in the statute; nor is it 
necessary that the application should 
state any facts showing the crossing 
to be dangerous other than the fact 
that it is a crossing at grade. In re 
Niagara Highway Comrs., 72 Hun 575, 
25 NYS. 231. 

26. Pawling v. New York, etc., R. 
Co., 144 App. Div. 791, 129 NYS 643. 


re See Constitutional Law §§ 417— 
28. See supra § 1042. 
29. Steele v. Louisville, ete. R: 


Co., 154 Tenn. 208, 285 SW 582; Sabre 
v. Rutland R. Co., 86 Vt. 347, 85 A 
693, AnnCasi1915C 1269. 

[a] Gates.—The legislature had 
power to authorize the public serv- 
ice commission to make an investi- 
gation and order the erection of gates 
at a railroad crossing near a station 
as it did by Pub. St. § 4611. Sabre 
v. Rutland R. Co., 86 Vt. 347, 85 A 
693, AnnCas1915C 1269. 

30. Pratt, etc., Co. v. New York, 
etc., R. Co., 103° Conn. 508, T3T4A>395; 
102 Conn. 735, 130 A 102; Railroad 
Comrs. v. Seaboard Air Line R. Co., 
97 SLC. 66, 81 SHeol sets: 

[a] Submission of safety plans.— 
In the absence of statutory authority 
the commission cannot require a city 
to submit plans for safeguarding a 
dangerous crossing. Railroad Comrs. 
Vv. Southern (Ra5Co. VES. (Ce Uist 
SE 314, 315. 

31. Railroad Comrs. v. Seaboard 
Air Liné R: Co., 97 S..C..77, 8i SH 
314, 315. 

[a] Statute not retroactive —Act 
Febr. 16, 1912 (27 St. at L. p 791), 
authorizing the commission to reg- 
ulate and control the manner in which 
a street may cross any railroad track, 
is not retroactive, and hence does not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1050-1052] 


late safety provisions at crossings,®? the kind of 
safeguards to be required rests in the discretion of 
the board or commission.*# 

Particular statutes. Under statutes providing 
that, where tracks crossing a public highway are used 
for switching purposes, county gommissioners may 
require maintenance of a flagman at a crossing, and 
other statutes providing that trustees of incorporat- 
ed towns shall have “exclusive power over the 
streets,’** county commissioners have no power to 
require flagmen at street crossings.*?> Under stat- 
utes committing to a board or commission power to 
prescribe precautions to be used at highway cross- 
ings, exclusive of those specifically required by stat- 
ute,** the board or commission is not authorized 
to make a negative order prohibiting certain safety 
provisions.** Under a statute authorizing a board 
or commission to require maintenance of flagmen at 
highway crossings with tracks used for “switching” 
purposes,** the board or commission may order a 
flagman at a highway crossing with tracks used 
for sidetracking one train to permit another to pass 
on the main line.*® Under statutes authorizing a 
board or commission to regulate operation of rail- 
roads generally, with particular reference to sta- 
tions, and in a different section authorizing it to 
require safety provisions at crossings within munic- 
apply to a crossing made before its 


enactment. Railroad Comrs. Vv 


> 42. 
Seaboard Air Wine R. Co., 97 S.C. 77, 


43. 
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Vt. 347, 85 A 693, AnnCas1915C 1269. 
See constitutional provisions. 
St. Louis, etc., R. Co. v. Lewis, 


[51 C.J.] 1057 


ipalities,*® the board or commission may require 
safety provisions at a crossing without a municipal- 
ity where such crossing is near a station.*+ 

Under constitutional provisions conferring on a 
board or commission general power to regulate ‘all 
transportation companies in all matters relating to 
their public duties,*” it has power to regulate safety 
provisions at street crossings within a municipal- 
DUVisee 

[§ 1051] (2) Exercise of Power. The regulatory 
power of a board or commission as to safety devices 
at highway crossings may be exercised despite the 
expense thereby caused the railroad.** 

Reasonableness. Rules, regulations, and orders of 
a board or commission relative to safety devices at 
crossings must, under the general rule,*® be reason- 
able.*% 

[§ 1052] e. Duty of Railroad. The duty to obey 
statutes relative to safety provisions at crossings has 
been said to be mandatory and imperative.*? But 
a substantial compliance with such a statute has 
been held sufficient.4® Under a regulation requiring 
a specified safety provision, there is no duty to fur- 
nish a different and unspecified safety provision.*® 
Where a municipal regulation as to safety provisions 
at crossings is invalid,®® the railroad is under no 
obligation to obey it.°* 

[b] Order held reasonable.—(1) 


Order requiring flagmen at crossing 
With heavy pedestrian and vehicle 


81 SE 314, 315. 

32. See statutory provisions. 

33. Railroad Comrs. v. Seaboard 
Adredcine: HR. Co 9% SC. 17,81 SE 
B14 wool. 

34. See statutory provisions. 

35. State v. Chicago, etc.,. R. 
151 Ind. 474, 51 NE 914. 

36. See statutory provisions. 

37. Pratt, etc., Co. v. New York, 
ete., R. Co., 103 Conn. 508, 131 A 395 
{den rearg 102 Conn. 735, 130 A 102]. 

{a] Blagmen and gates.—Pratt, 
etc., Co. v. New York, etc., R. Co., 103 
Conn. 508, 131 A 395 [den rearg 102 
Conn. 735, 130 A 102]. 

38. See statutory provisions. 

39. Pennsylvania Co. v. Mosher, 47 
Ind. A. 556, 94 NE 1033. 

[a] Power is nomnrestricted to 
tracks used in making or breaking 
up trains. Pennsylvania Co. v. Mosh- 
er, 47 Ind.\A. 556, 94 NE 1033. 

40. See statutory provisions. 

41. Sabre v. Rutland R. Co., 86 Vt. 
347, 85 A 698, AnnCas1915C 1269. 

{a] TIllustration.—Under Pub. St. 
§ 4611, providing that the board shall 
have jurisdiction on due notice to 
hear, determine, render judgment, 
and make orders and decrees in all 
matters provided for in the charter 
of any railroad corporation or in the 
statutes of this state relating to rail- 
roads, and shall have like jurisdiction 
in all matters, among others, respect- 
ing the location, sufficiency, and main- 
tenance of proper depots, or stations, 
the board has authority to require 
railroads to make the surroundings 
and approaches to their stations rea- 
sonably safe, and hence had author- 
ity, where a dangerous crossing out- 
side a city or village was near a sta- 
tion, and was used by a large num- 
ber of persons going to and from the 
station, to require it to be made safe 
by the erection of gates, notwith- 
standing § 4433, authorizing the board 
to order a gate or electric signal to 
be erected or a flagman to be sta- 
tioned at crossings within cities or 
villages, or to order an electric signal 
to be erected at crossings within 
towns. Sabre v. Rutland R. Co., 86 


[51 C. J.—67] 


Co; 


28 Okl. 453, 114 P 702. 

[a] MTllustration.—‘‘Under the pow- 
er conferred by section 18, art. 9, of 
the Constitution, to supervise, reg- 
ulate, and control all transportation 
and transmission companies doing 
business in this state in all matters 
relating to their public duties, and 
of correcting abuses, the Corporation 
Commission has authority to require 
a railway company to guard the in- 
tersections of its tracks with the 
streets of a city of the first class 
when they have become dangerous to 
life or safety of the persons or their 
property using such railway for 


| transportation as common carriers, by 


reason of the press of travel along 
the streets forming such crossings.” 
St. Louis, ete., R. Co. v. Lewis, 28 Okl. 
453, 114 P 702. 

44. St. Louis, etc., R. Co. v. Lewis, 
28 Okl. 453, 114 P 702. 

[a] FPlagman.—In a prosecution of 
a railroad before the commission to 
require it to protect crossings in 
cities, that the relief granted casts on 
the railroad the burden of ‘maintain- 
ing a flagman ata street crossing does 
not interfere with the exercise of the 
police power conferred on the corpo- 
ration commission when the cross- 
ings become dangerous. St. Louis, 
etc., R. Co. v. Lewis, 28 Okl. 453, 114 
P 702. 

45. See supra § 893. 

46. Erie R. Co. v. Public Utility 
Comrs; Baus IN, Jiu 438, 95 ALT 
[rev on other grounds 90 N. J. L. 271, 
100 A 346]. 

[a] Factors considered.—The 
commission, in determining what 
public safety requires in the way of 
protection at grade crossings, while 
it may not make the protection of the 
foolhardy alone the basis of its ac- 
tion, may properly take into consid- 
eration the frailties of human nature, 
as well as the volume of travel and 
the physical conditions surrounding 
the crossing, and may consider also 
the consequences which may follow 
from the negligent conduct of the im- 
prudent. Newport Municipal Officers 
K ae Cent. R. Co., 123 Me. 383, 123 


traffic, where railroad cars on sidings 
frequently obstruct view. St. Louis, 
ete., R. Co. v. Lewis, 28 Okl. 453, 114 
P 702. (2) Evidence sufficient to show 
reasonable commerce commission’s 
order authorizing electric railway to 
install automatic electric flasher sig- 
nal system at grade crossing in sub- 


way. Illinois Commerce Commn. v. 
Ou DRehene Tp., 326 Ill. 65, 156 NE 
47. Steele v. Louisville, etc., R. Co., 


154 Tenn. 208, 285 SW 582. 
48. State Bd. of Education v. Mo- 
bile ete., R. Co., 72 Miss. 236,-16 S 


_ [a] Equivalent of statutory warn- 
ing on sign.—It is a sufficient com- 
pliance with a statute requiring rail- 
roads to erect signboards with the 
inscription, “Look out for the Loco- 
motive,” where the company erects 
a signboard of suitable size with the 
words “Railroad Crossing” thereon. 
State Bd. of Education v. Mobile, etc., 
R. Co., 72 Miss. 236, 16 S 489. 

49. Council Bluffs v. Illinois Cent. 
R. Co., 158 Iowa 679, 138 NW 891. 

[a] Tilustration.—An ordinance, 
requiring gates at a street crossing 
at the intersection of a railroad with 
an electric line to protect and warn 
the traveling public by closing the 
same as the circumstances should re- 
quire, did not require.a watchman, as 
distinguished from an operator of the 
gates. Council Bluffs vy. Illinois Cent. 
R. Co., 158 Iowa 679, 1388 NW 891. 


50. See supra § 1045 et seq. 

51. McGoran v. New York, ete., 
RCO, 20 Rol Soi 00 Ao aoe 

[a] FPlagmen at unauthorized 


crossing.—Under the statute of 1896, 
providing that railroads shall main- 
tain flagmen at highway crossings 
when in the opinion of the town coun- 
cil it is necessary for the public safe- 
ty, and the act of 1890, providing that 
no highway shall be built across any 
railroad track at grade except by con- 
sent of the commissioner, a railroad 
is not obliged to maintain flagmen at 
a grade crossing over a highway not 
authorized by the commissioner, al- 
though the town council has so or- 
dered. McGoran y. New York, etc., R. 


1058 =[51.C. J.J 

Under particular statutory provisions. Under a 
statute requiring a railroad to furnish “suitable 
guards or signals” at highway ecrossings,°? the road 
may do either,®* and, within limitations of statutory 
suitability, what the guards or signals shall be is 
for the railroad to determine.*4 A regulation re- 
quiring railroads to supply specified facilities at 
places where operated “lines of railroad” cross-spec- 
ified streets®® applies to crossing by both main®® 
and spur®’ tracks. 

[§ 1053] f. Expense of Providing Safety Devices. 
The matter of expense of installation of safety de- 
vices at crossings is ordinarily governed by stat- 
ute.°® Under statutes fixing the proportion of ex- 
pense to be borne by two or more railroads in pro- 
viding safety devices at crossings used by each,°® a 
regulatory board or commission is without power to 
vary the proportions.°®° But under statutes not fix- 
ing the proportions,®! apportionment of expenses 
rests largely in the sound discretion of the board or 
commission regulating the installation of the safety 
devices.®? 

[§ 1054] g. Railroads within Statutory Require- 
ments. A regulation requiring the “proprietors” of 
railroads to maintain specified safety provisions at all 
crossings®* does not apply to a company having only 
a temporary right to run trains over the track of 
another company subject to its control.*# 


COs ZO PR Soi WOO AL Ono. 
52. See statutory provisions. 
Long Island City v. Long Is- 
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devices or warning : 
gerous or obscure railroad crossings, 
Atchison, ete., R. Co. 


Expense. A railroad having a statutory right to 
use the track of another road at a fixed compensa- 
tion®® is not obligated to contribute as a “pro- 
prietor” of such road to the expense of maintaining | 
safety devices at its intersection with highways.°® 

Private railroad. A statute requiring gates at. 
street and railroad crossings®’ has been held inap- 
plicable to the crossing of a street and a private 
railroad.®§ i 

[§ 1055] 14. Obstruction®® by Trains’°—a. Reg- 
ulation. In accordance with its general power to 
regulate the operation of railroads within its bor- 
ders,*1 and to control the use of its streets by pub- 
lie utilities,** a municipality ordinarily has power 
to regulate obstruction of its streets by trains, ears, 
or engines,*? as by restricting the time that en- 
gines or cars may block a ecrossing,’* or stand in 
specified streets,*° or by specifying the particular 
time of the day during which trains may be operated 
along streets,7® or during which switching and shift- 
ing of cars may take place on a street.77 Statutes 
restricting the time during which engines or .cars 
may stand on streets’® do not prevent municipalities 
from imposing greater restrictions.7® 

Reasonableness. Subject to qualifications else- 
where considered,®° a municipal regulation as to ob- 
struction of streets by trains must be reasonable’? 
with respect to the rights of both the railroad com- 


ee see infra XX—XXII in 52 
infra § 1227 et 


signals at dan- 


v. State High- Real property See 


Be], R. Co., 79 N. Y. 561 [aff 8 Hun| way Commn., 123 Kan. 576, 255 P 
966. 
54. Long Island City v. Long Is- 59. See statutory provisions. 
land R. Co., supra. 60. Wabash R. Co. v. R. Comr., 120 


55. See statutory provisions. 

56. St. Louis, etc; R. Co. v. Hart, 
45 Okl. 659, 146 P 436. 

BTe St LOUIS, Abc.) Rn COn Vay cart, 
Supra. 

fal “A city ordinance requiring 
every railway company operating 
lines of railroad across certain streets 
of the city to erect and maintain 
safety gates at said streets on each 
side of said railroad tracks, and to 
employ suitable .persons to operate 
the same, construed, and held: That 
it applies to all the street crossings 
created by, the intersection of said 
lines of railroad and said streets, 
whether created by the main line or 
spur tracks of such railway com- 
pany.” St. Louis, ete., R. Co. v. Hart, 
45 Okl. 659, 146 P 436. 

58. .See statutory provisions. 

[a] Statute inapplicable. — L. 
(1917) c 264 § 18 contained, among 
other things, the following: “The 
state highway commission, upon the 
request of any county or township 
board, may require suitable safety 
devices or warning signals at dan- 
gerous or obscure railroad crossings 
to indicate the approach of trains, 
which shall be installed and main- 
tained by the railroad company.” 
This was amended by L. (1919) ¢ 
245 § 5, changing the period at the 
end of the sentence to a semicolon, 
and adding: the following: “and the 
state highway commission may re- 
quire the removal of spoil banks and 
other obstructions to view, and the 
grading of approaches to the tracks; 
the cost of which shall be borne by 
the railroad company and county or 
township jointly or severally in the 
proportions determined by the state 
highway commission.” The last 
clause relates to the cost of the re- 
moval of spoil banks and other ob- 
structions to view, and the grading 
of approaches to the tracks, and does 
not relate to the cost .of installation 
and maintenance of suitable safety 


Mich. 697, 79 NW 910. 

[a] Tllustration.—Under Howell 
St. Annot. § 3301, which authorizes 
the commissioner to require a rail- 
road to station flagmen at crossings of 
another road, or maintain gates, and 
provides that the expense therefor 
shall be borne jointly, in equal por- 
tions, by the two companies, and § 
3310, authorizing the commissioner 
to prescribe the use of interlocking 
switch and signal systems, but mak- 
ing no provision for apportionment 
of expenses, the railroad companies 
share equally the expenses of the in- 
terlocking switch and signal system 
at crossings, as the two sections, hav- 
ing reference to safety at crossings, 
are in pari materia, and the propor- 
tions or expense are fixed and cannot 
be varied in the discretion of rae com- 
missioner. Wabash R. Co. Ri 
Comr., 120 Mich. 697, 79 NW 910. 

61. See statutory provisions. 

62. Johnstown v. Johnstown, etc., 
R. Co., 75 Pa. Super. 540. 

[a] Discretion not abused.— 
Johnstown v. Johnstown, ete., R. Co., 
75 Pa. Super. 540 (costs not required 
to be proportioned according to num- 
ber of tracks respectively maintained 
by each railroad). 

63. See statutory provisions. 

64. Lake Shore, ete. R. Co. v. 
Kaste, 11.111...A. 536. 

{a] Flagmen and bell towers.— 
Lake Shore, etc., R.. Co. v. Kaste, 11 
Tll.. A. 536. 

65. See statutory provisions. 


66. Easton R. Co. v. Portsmouth, 
62 N. H. 344 (gates). 

67. See statutory provisions. 

68. Matson v. Baird, 3 App. Cas. 
1082. 

69.. By permanent structures see 


passim supra §§ 312-314, 336-366. 
70. As criminal offense see infra 
§§ 1114-1116. 
Damage actions 
causing injury to: 
Animals see infra XVIII in 52 C. J. 


for obstruction 


eq. 
Penalty for obstructing highways 
see passim infra §§ 1066— 1089. 


Ree See Municipal Corporations § 
72. See Municipal Corporations §§ 
3693-3697. 
73. U. S—Atlantic Coast Line R. 


Co. v. Goldsboro, 232 U. S. 548, 34 SCt 
364, 58 L. ed. 721 [aff 155 N. C. 356, 
ffi SE 514]. 

Ala.—Birmingham Vv. Alabama 
Seren Southern R. Co., 98 Ala. 134, 13 

Del.—McCoy  v. Nihon debe etc., 
R. Co., 10 Del. 59 

ll. -Derges ie Gonnee etes RiiCo:, 
148 Ill. A. 639 

Towa.—Gilcrest v. Des Moines, 128 
Iowa 49, 102 NW 831. 

Kan. — Walker v. Missouri Pac. R. 
Co., 95 Kan. 702, 149 P 677. 

La.—New Orleans v. Lenfant, 126 
La. 455, 52 S 575, 29 LRANS 642. 

Minn. Duluth v. Mallett, 43 Minn. 
204, 45 NW 154. 

Mo. —Burger v. Missouri, etc.,. R: 
st, 112 Mo. 238, 20 SW 439, 34 AmSR 


i ae Jrtahe v. Jersey City, 37 N. 

Oh. bash v. Temple, 16 Oh. Cir, 
Cts INVSy.320 a 

Tex.—Missouri, ete., R. Co. v. St. 
Louis Southwestern R. Co. 2(Cive cA. 
239 SW 337. 

74 McCoy v. Philadelphia, etc., R. 
Co., 10 Del. 599; State v. Jersey City, 
SNS Talis. 

75. Atlantic Coast Line R. Co. v. 
Goldsboro, 232 U. S. 548, 34 SCt 364, 58 
Dw Cds tale 

76. Cincinnati Southern R. Co. v. 
Hurd, 20 OhNPNS 10. 

77. Atlantic Coast Line R. Co. v. 
Goldsboro, 232 U. S. 548, 34 SCt 364, 
58. L. ed. 721 [aff 155 N. C. 356, 71 
SE 514]. 

78. See statutory provisions. 

79. Walker v. Missouri Pac. R. Co., 
95 Kan. 702, 149 P 677. 


ppBO See Municipal Corporations § 
Oe 
81. See cases infra this note. ; 
[a] Regulations held reasonable. 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 1055-1059] 


pany*? and the general public.*? 

[§ 1056] b. Rights and Duties of Railroad. A 
railroad is entitled to a reasonable use of streets 
where essential to the operation of its trains, but 
such right must be exercised with due regard to the 
rights and convenience of the general public.*4 No 
railway possesses the right to use a highway for the 
storage of cars,§> and even a temporary deposit of 
cars in the highway is unlawful®® in the absence of 
a proved emergency excusing it.°7 Statutes author- 
izing the construction of railroads on or across 
streets and highways*® do not authorize a railroad 
to obstruct the same by the operation of trains.®® 
Under an ordinance forbidding the obstruction of 
streets by trains, it is nevertheless permissible to 
stop a train over a crossing for a reasonable time.®° 
Under a statute prohibiting the blocking of highway 
crossings for over a specified period,®! if a train 
blocking a crossing is not ready to continue its jour- 
“ney at the end of such period nevertheless some 
method must be found to clear the crossing.°? 

{§ 1057] c. Railroads within Regulatory Require- 
ments. Railroads incorporated or constructed be- 
fore as well after enactment of a statute prohibit- 
ing obstruction of public highway crossings are sub- 


—(1) Prohibiting obstruction of 
street for over three minutes. Bir- 


RAILROADS ; 


lic street beyond a certain time, a 
removable nuisance, is invalid. 


ject thereto.°? Regulations prohibiting obstruc- 
tions of highways are ordinarily ‘applicable to com- 
panies operating the road irrespective of owner- 
ship.?4 

[§ 1058] d. What Constitutes Obstruction—(1) 
In General. To constitute the obstruction of a 
highway crossing within the application of a stat- 
ute or ordinance prohibiting the same, it is not nec- 
essary that there should have been any person pres- 
ent at the time who was actually prevented from us- 
ing the erossing.°> 
_A private way. A statute forbidding.the placing 
of any obstruction in a passway®® has been held in-’ 
applicable to obstruction thereof by a railroad 
train.®* 

[§ 1059] (2) Physical Extent of Obstruction... A 
partial obstruction is unlawful if of sufficient ex- 
tent to constitute a substantial interference with the 
use of the crossing.®& Some authorities hold that 
the obstruction must have been of such a character 
as to obstruct travel and interfere with the use of 
the highway,®® and that if not of this character the 
mere fact that a train or ear is left standing so as 


_to project shghtly within the limits of a crossing 


does not constitute an obstruction; but there is 


meaning of this ordinance.’ .. . It 
New 
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may have been that the jury under-. 


mingham v. Alabama Great Southern 
R. Co., 98 Ala. 134,13 S 141. (2) Pro- 
hibiting the obstruction of a street 
for over ten minutes except in case of 
accident. McCoy v. Philadelphia, ete., 
RR. Co.,, 10 Del. °599:,_ (3) Prohibiting 
the obstruction of a street crossing 
for over ten minutes. Burger v. Mis- 
souri Pac. R. Co., 112 Mo. 238, 20 SW 
439, 34 AmSR 379. (4) Prohibiting 
the obstruction of a street crossing 
for over two minutes. State v. Jer- 
sey City, 37 N. J. L. 348. 

[b] Not prima facie unreasonable. 
—An ordinance prohibiting the stop- 
ping of a train or locomotive upon any 
street crossing either for switching 
or any other purpose except to pre- 
vent accident in case of immediate 
danger is not prima facie unreason- 
able. Duluth v. Mallett, 43 Minn. 204, 
45 NW 154. 

[ec] Reasonable in part.—(1) An 
ordinance may be valid in part and in- 
valid in part where there are distinct 
provisions, some of which are reason- 
able and some not. Birmingham v. 
Alabama Great Southern R. Co., 98 
Ala. 134, 13 S 141. (2) Where an or- 
dinance prohibiting the obstruction of 
street crossings for more than a cer- 
tain number of minutes at a time is 
niot unreasonable as a whole, it will 
not be declared invalid because it may 
be unreasonable as to _ particular 
streets, the remedy being to resist its 
enforcement in, such locality. Penn- 
sylvania R. Co. v. Jersey City, 47 N. 
J. L. 286. 

[d] Regulations held unreason- 
able.—(1) An ordinance prohibiting a 


railroad from moving cars across a, 


street between the hours of 6 a. m. 
and 11 p. m. for the purpose of being 
. distributed in the yards, without re- 
gard to whether they are stopped up- 
on the street or not, is unreasonable 
and void. Birmingham v. Alabama 
Great Southern R. Co., 98 Ala. 134, 13 
S$ 141. (2) The parking of railroad 
ears on private property does not con- 
stitute a nuisance, and there is no 
reason why the owner should not 
store them on his property, and an 
ordinance prohibiting the parking of 
railroad cars on railroad property lo- 
cated in the middle of a street is in- 
valid. New Orleans v. Lenfant, 126 
La. 455, 52 S 575, 29 LRANS 642. (3) 
An ordinance declaring the running 
of a train beyond a certain rate of 
speed, or the stopping of it on a pub- 


Jersey R., etc., Co. v.. Jersey City, 29 
Neva. L702 3 

82. Birmingham v. Alabama Great 
Southern R. Co., 98 Ala. 134, 13 S 141; 
Derges v. Chicago, etc., R. Co., 148 Ill. 
A. 639; New Orleans v. Lenfant, 126 
La. 455, 52 S 575, 29 LRANS 642; New 
Jersey R., etc., Co. v. Jersey City, 29 
Nisd Le LTO: 

83. Gilcrest v. Des Moines, 128 
Iowa 49, 102 NW 881. 

{a] Ordinance permitting trains to 
stand upon street crossings, if not 
over thirty minutes, is invalid, as un- 
reasonably interfering with’ the rights 
of the public to the use of the street 
and authorizing the maintenance of a 
public nuisance. Gilerest v. Des 
Moines, 128 Iowa 49, 102 NW 8381. 

[b] Operation of railroad over 
street so narrow that such use would 
necessarily destroy it as a public way 
may be either a public or a private 
nuisance. It is a universal rule that 
the city cannot create a nuisance in 


its streets or devote them or any part 


of them to a purpose inconsistent 
with the rights of the public or abut- 
ting property-owners. Lockwood v. 
Wabash R. Co., 122 Mo. 86, 26 SW 698, 
43 AmSR 547, 24 LRA 516; Schopp v. 
St. Louis, 117 Mo. 131, 22 SW 898, 20 
LRA 783. 

84. Globe Malleable Iron, ete., Co. 
Vaeewew) Yorks Cent): «eter, MRy Cos 2270 
N. Y. 58, 124 NE 109, 5 ALR 1648 [rev 
175 App. Div. 97, 160 NYS 24]. 

85. Ohio, etc., R. Co. v. Trowbridge, 
126 Ind. 391, 26 NE 64. 

86. Ohio, etc., R. Co. v. Trowbridge, 
supra. 

[a] Hand car taken off track and 
left on highway.—Ohio, etc., R. Co. 
v. Trowbridge, 126 Ind. 391, 26 NE 64. 

37.1 Ohig, ete: RCo, _v.- Trow= 
bridge, supra. 

88. See supra § 336 et seq. 

89. Trent v. Norfolk, etc., R. Co., 
167 Ky. 319, 180 SW 792. 

90. Depow v. Chicago, etc., R. Co., 
151 Wis. 109, 1388 NW 42. 

[a] Rule applied.—‘‘An ordinance 
of the city of Oconto was introduced 
in evidence, the first section of which 
is as follows: ‘Section 1. All rail- 
roads are hereby prohibited from ob- 
structing the streets of the city of 
Oconto with their engines or cars, but 
thie standing of cars-or engines of a 
passenger train on the street during 
the usual and necessary stoppage of 
the train at a station, shall not be 
deemed an obstruction within the 


stood from the ordinance in question 
that a freight train could not stop up- 
on a crossing at all. The proper con- 
struction of the ordinance in question: 
is that the obstruction therein men- 
tioned relates to an unnecessary st6p 
upon a highway crossing or a neces- 
sary stop prolonged for an unreason- 
able or unnecessary length of time.’ 
Depow v. Chicago, etc., R. Co., 151 
Wis. 109, 110, 138 NW 42. 

91. See statutory provisions. 

92. Harvey v. Illinois Cent. R. Co., 
159 Ky. 492, 167 SW 875. 

93. Pennsylvania R. Co. v. Kelly, 
817 Pa. 7 2e 

94. Indianapolis, 
Peo., 32 Ill. A. 286. | 

95. Chicago, etc., R. Co. v. Peo., 82 
Ill. A. 679 [dist Illinois Cent. R.. Co. 
v. Peo., 49 Ill. A. 538, 540, 542]. 

96. See statutory provisions. 

97. Zweigart v. Chesapeake, ete., 
R. Co., 161 Ky. 4638, 170 SW 1194 (un- 
der St. § 4354, providing that any per- 
son who shall put any obstruction in 
a passway shall be liable to a fine of 
ten dollars, recoverable by a warrant 
in the name of the commonwealth, the 
fine to be laid out in repairing the 
passway or gate, the provision does 
not apply to a railroad’s obstruction 
of a private crossing in the exercise 
of its corporate franchise, by permit- 
ting cars to stand on the track over 
the crossing for an. unreasonable 


Ct.) Pern COnm Ne 


time). 


: iba of way obstructed see infra 

98. Great Western R. Co. v.. Deca- 
tur, 33 Ill. 381; Peo. v. Collins, 160 
Til. A. 225. 

[a] Travel need not be absolutely 
prevented, and it is sufficient to con- 
stitute an obstruction where cars are 
left standing upon each side of the 
crossing with an opening between 
them so narrow that only a gentle 
team could be driven through with 
safety. Great Western R. Co. v. De- 
catur,’ 33 Ill. 381. 

{b] Vehicular traffic forced to go 
over place intended for pedestrians.— 
Peo. v, Collins, 160°:Ill. A. 225. 

99. Illinois Cent. R. Co. v. Peo., 59. 
Till. A. 256; Illinois Cent. R. Co. ‘v. 
Peo., 49 Ill. A. 538, 540, 542. 

1. Illinois Cent. R. Co. v. Peo., 59 
Tll. A. 256; Hinchman vy. Pere Mar- 
quette R. Co., 136 Mich. 341, 99 NW 
277, 63 LRA 552; Crowley v. Chicago, 
etc., R. Co., 122 Wis. 287, 99 NW 1016. 
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authority to the effect that any degree of projection 
by a ear or engine into the street, however shght, 
constitutes an obstruetion.? 

[§ 1060] (8) Nature of Way Obstructed.? The 
term “highway” in statutes prohibiting their ob- 
struction applies to all kinds of public ways,* but 
not to a private way.° There is authority to the 
effect that highway obstruction statutes are inap- 
plicable to permissive crossings.® 

[§ 1061] 15. Safety Provisions as to Arrangement 
and Composition of Trains. Under constitutional 
provisions granting to a board or commission gen- 
eral, but not exclusive, power to regulate the opera- 
tion of railroads,’ the legislature retains power to 
regulate the number of cars to be operated in one 
train.® 

Statute requiring locomotive to be at head of train® 
is designed to protect not only passengers,?® but 
also travelers on the streets and highways.1! Such 
a statute is not violated by operating an engine at 
the head of a train but running backward with 
the tender in front.+ 

Arrangement of mixed trains. Under statutes reg- 
ulating the arrangement of mixed passenger and 
freight trains,‘® a railroad operating such trains 
may be under a duty to place the baggage and 
freight cars in front of passenger coaches.14 

[§ 1062] 16. Fires.1° Under a statute imposing 
a penalty on any railroad permitting an engine to be 
used without a spark arrester,® a railroad is not 

2. Harvey v. Illinois Cent. R. Co.,,; ways). 

159 Ky. 492, 167 SW 875. 6. 


[a] Reason for this view.—‘“It is| Co., 
true that, with few exceptions, the us 
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Charlton v. Baltimore, etc., R. 
252 Pa. 107, 97 A 126. 

See constitutional provisions. 
Arizona Hastern R. Co. v. State, 


[§§ 1059-1062 


liable to penalty for use of a locomotive having de- 
fective spark arresters without knowledge of itself 
or the engineer.1* Under a statute prohibiting the 
kindling and placing of fires “in the open air,” ex- 
cept for specified purposes,'® railroad employees 
kindling fires in engines which by sparks set fires 
in the open air are not guilty of an offense.t® 

Forest fires.2° Under a statute requiring railroads 
to remove from such parts of the road as pass 
through forests or lands subject to fire from any 
cause, all grass, brush, and other inflammable ma- 
terials, twice a year, and where they pass through 
counties containing a forest preserve to remove such 
materials at more frequent intervals,?! the twice a 
year provision applies to lands in counties outside 
the forest preserve.?? But under statutory provi- 
sions preceded by the condition’ precedent that, 
“where the railroad runs through forest lands in 
counties containing part of the forest preserve,” it 
shall observe specified fire precautions, the latter 
requirements apply only to counties containing part 
of the forest preserve,”* and under provisions that, 
where a road runs “near such lands,” referring to 
forest preserves in a preceding section, it shall not 
deposit fire coals or ashes on the track, the prohi- 
bition extends only to counties contained in the for- 
est preserve.** <A provision, in such a statute, stand- 
ing alone and requiring the road to put out fires on 
its own and neighboring lands refers only to coun- 
ties containing forest preserve.” 


14. Arkansas Midland R. Co vw. 
Canman, 52 Ark. 517, 13 SW 280. 

15. Generally see Fires 26 C. J. p 
580; Negligence §§ 272-277. 

Liability of railroad in damages for 


public roads in this State are much 8. 


wider than is necessary for the ordi- 
nary travel, and it is customary for 
the traveling public to use only a part 
of the roadway for travel, this part 
usually being on or near the center 
of the right of way of the road; but 
at the same time the public have the 
right to the use of the entire roadway 
whether it be narrow or wide, and 
persons driving in vehicles or riding 
on horseback are not required to con- 
fine themselves to that part of the 
road that is most traveled. Keeping 
in mind the right of the traveling 
public to the use of the entire right 
of way of the road, we think that, 
when a train is under a duty to clear 
a road crossing, this means that it 
shall cut its cars in such a manner as 
that the entire right of way of the 
road shall be open for travel, and that 
it is not sufficient to merely open a 
space between the cars over that part 
of the road that is most traveled or 
to open a space of say 15 or 16 feet 
feet and wide enough to permit two 
vehicles to pass between the cars at 
the same time. If the right of way of 
the road is 16 feet wide, then 16 feet 
must be left unobstructed by the 
train, and so if the right of way is 
40 or 60 feet wide.” Harvey v. Illi- 
nois Cent. R. Co., 159 Ky. 492, 497, 167 
SW 875. 

3. Obstruction by train as not 
within private way obstruction stat- 
ute see supra § 1058 text and notes 96, 
he 

4. Ohio, etc., R. Co. v. Peo., 39 Ill. 
A. 473 (“highway,” as used in the 
statute, applies to streets of a city, 
although the city has, by ordinance, 
passed pursuant to its corporate au- 


thority, undertaken to regulate and 
prevent the obstruction of its 
streets). 


5. Com. v. Boston, etc., R. €o., 135 
Mass. 550 (a statute prohibiting the 
obstruction of ‘a highway, town way, 
or street’ does not apply to a private 
way in a city, but only to public 


For later cases, developments and changes in the law see cumulative Annotations, 


19 Ariz. 409, 171 P 906. 

[a] Ilustration.—Under Const. 
art 15 §§ 2, 3, 10, the exclusive power 
of control over railroads, particular- 
ly police power, is not given to the 
corporation commission, and the leg- 
islature has power to enact a statute 
prohibiting and providing penalty for 
railways running trains of more than 
seventy cars. Arizona Eastern R. 
Conv. State,9 Ariz® 409.471 P9065 

Number of trains, cars, and engines 
as affecting adequacy of service ren- 
dered see supra § 970. 

9. See statutory provisions. 

10. Morgan v. Pere Marquette R. 
Co., 162 Mich’. 573, 578, 127 NW 683. 

11. Morgan v. Pere Marquette R. 
Co., supra. 

“The beneficial effects of this stat- 
ute to travelers upon the streets and 
highways are quite as apparent as 
they are to passengers. To require 
the engine to be placed at the head 
of the train would protect travelers 
at night, as the usual custom in the 
operation of trains is to place the 
headlight in front, and, if this were 
done, it would warn the travelers of 
its approach. In placing the engine 
at the head of the train, it would en- 
able the engineer to command a bet- 
ter view of the travelers, and thereby 
enable him to afford them better pro- 
tection against collision. Another 
reason which suggests itself is that 
the engine is provided with a pilot, 
which is specially designed to throw 
off at the side of the track, objects 
with whiich it comes in contact, in- 
stead of running over them, thereby 
in many instances preserving human 
life. This statute is a police regula- 
tion, and its protection should be ex- 
tended to travelers upon the streets 
and highways as well as to passen- 
gers.’”’ Morgan v. Pere Marquette R. 
Co., Supra. 

12. Morgan vy. Pere Marquette R. 
Co., supra. 

13. See statutory provisions. 


fires see infra §§ 1243-1453. 

16. See statutory provisions. 

17. McCowen v. Reed Newfound- 
Jand Co., 9 Newfoundl. 80. 

18. See statutory provisions. 
Reg.uy, ‘Clive, ere herrads a0. 


Ordinance prohibits the 
kindling or placing of fire ‘in the open 
air.’ There is no evidence of any 
kindling or placing of fire by the de- 
fendants elsewhere than in the en- 
gine, and that was, in our opinion, not 
in the ‘open air.’’”’ Reg. v. Clive, su- 
pra. 
20. Extinguishment of fires in 
fields and woods see Fires § 31. 
Woods and forests generally 
Woods and Forests [40 Cye 2794]. 
21. See statutory provisions. 
22. Peo. v. Long Island R. Co., 194 
N. Y. 130, 87 NE 79 [aff 126 App. Div. 
477, 110 NYS 512]. 


see 


23. Peo. v. Long Island R. Co., su- 
pra. 
[a] Trackmen and spark arresters 


to prevent escape of fire.—Peo. v. 
Long Island R. Co., 194 N. Y. 130, 137, 
87 NE 79 [aff 126 App. Div. 477, 110 
NYS 512]. 

24. Peo. v. Long Island R. Co., su- 
pra. 

25. Peo. v. Long Island R. Co., su- 
pra. 

“The next provision commands 
that ‘in case of fire on its own or 
neighboring lands the railroad com- 
pany shall use all practicable means 
to put it out.’ This clause is not by 
its own terms specifically restricted 
to railroads running through counties 
containing part of the forest preserve 
and yet we think that it should be 
construed as thus limited. As al- 
ready pointed out, the general scope 
of the statute of "which it istaspart 
relates to the forest preserve and 
parks and matters connected there- 
with as distinguished from forest 
lands throughout the state, and we 
should not give to a particular provi- 


same title, page and note number, 


§§ 1062-1066] 


Where Dominion legislation as to fire precautions 
to be observed by a railroad applies to civil liability 
in damages,*® prior provincial legislation imposing 
a penal lability for violation of provincial fire reg- 
ulations is still in force.?7 

[§ 1063] 17. Motive Power.?® The state has pow- 
er to regulate the motive power to be used by rail- 
roads;*° and any restrictions in the charter or stat- 
ute under which the company was incorporated or 
the road constructed as to the ‘motive power to be 
used are binding upon the company.?® Where the 
charter permits the company to select the motive 
power but prohibits it from constructing its road 
through a municipality without the consent of the 
municipal authorities, such a consent may be grant- 
ed upon condition that the municipality shall retain 
the right to regulate the motive power to be used,?! 
and in such case another railroad authorized by stat- 
ute to operate trains over the tracks of the road so 
located is subject to the same control of the munic- 
ipality.** So also it seems that a right conferred 
upon a municipality to regulate the “manner of us- 
ing” a railroad is broad enough to cover the kind 
of motive power to be used,?* and that a municipal- 
ity which has granted a franchise to a railroad to 
lay its tracks in the street may subsequently pro- 
hibit the use of steam in propelling cars along the 
street.24 In accordance with its general power to 
regulate the operation of railroads within its bor- 
sion a special meaning at variance 
with the general purpose of the stat- 35. 
ute unless it is clear that the Legis- | 564. 
lature so intended.” Peo. v. Long Is- 36. 
land R. Co., supra. 

26. See Prairie Fires Ordinance § 


2 subs (2), (3). See also Dominion 
57 L. ed. 642]; 
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91 NE 809, 36 LRANS 850 (dictum). 
See Municipal Corporations 


Richmond, ete., 
Mond) S96) Use) oe 
Southern Pac. Co. 
Fed. 958 [aff 227 U. S. 559, 33 SCt 308, 
Donnaher v. State, 16 


W241i eG eas 


[51 C.J.] 1061 


ders,?® a municipal corporation may regulate the 
use of steam as a motive power in the operation of 
railroads within its corporate limits.2° A valid ordi- 
nance prohibiting the use of steam as motive power 
is binding upon the purchaser of a company affect- 
ed by the ordinance.?7 

[§ 1064] 18. Smoke.*® Under a penal statute re- 
quiring railroad engines to be equipped with smoke 
consumers,*® it has been held that the duty of the 
road is fulfilled if it so equips engines irrespective 
of whether they are thereafter properly or improp- 
erly operated with respect to smoke emission,*® and 
that it need not use coal of the highest quality as 
to smokelessness.*+ 

[§ 1065] 19. Noise.42 In the reasonable exercise 
of its general powers to regulate the operation of 
railroads within its borders,** a municipality may 
regulate the noise made by railroads operatmg with- 
in its borders.*# 

Conflict with state laws. In so far as a municipal 
regulation forbidding the blowing of a steam whistle 
within the municipal limits interferes with general 
state laws requiring the giving of specified signals, 
the municipal regulation is void.*® 

[§ 1066] E. Penalties for Violation of Regula- 
tions‘*—1. Power To Impose.*” To enforce its pow- 
er to regulate the operation and facilities of rail- 
roads,*® the state has also the power to affix a pen- 
alty for the violation of its regulations,*® provided 

[b] Whistling.—Municipal ordi- 
nances prohibiting whistling by logo- 
motive engines, except when necés- 
sary for brake signals or to prevent 
injury to persons or property, were 
not unreasonable, but were a proper 


exercise of police power. Chicago, 
etc., R. Co. v. Steckman, 224 Ill. 500, 


R. Co. v. Rich= 


v. Portland, 177 


Railway Act (1903) §§ 25, 239 subs 
2. 


ibs 

275, Rex v., Canadian; Pac. R: Co.,.7 
Terr. L. 443; Rex v. Canadian Pac. R. 
Corr’ Perr. L. 286. 

28. Railroad operation as nuisance 
see Nuisances §§ 255, 256. 

29... Pep. v. Brooklyn, ete:s R,..Co.; 
89) NAY 5: State v. Tupper, 23 S. C. 
L. 135; In re Great Western R., etc., 
Con 14°. &.Can. Tre Cas. 176... See 
Matter of Long Island R. Co., 143 N. 
Y. 67, 37 NE 636 [aff 21 NYS 489] 
(where the question, whether land- 
owners on a city street who have paid 
assessments under an alleged con- 
tract for the discontinuance of steam 
propulsion upon that street by a rail- 
road corporation acquire a_ right 
which’ the legislature cannot .take 
away and which makes the use of 
steam power upon that portion of the 
railroad unlawful, was raised but not 
decided) ; Bridgeburg v. Grand Trunk 
1 ets (Crown 37 CanRCas 355 (where the 
board ‘of railroad commissioners re- 
fused to order the operation of a 
steam railway by means of gasoline 


cars). 
30. State v. Tupper, supra. 
[a] Thus, where.a railroad author- 


ized by its charter to select the char- 
acter of motive power is by a subse- 
quent statute authorized to extend its 
road beyond its original terminus in 
a city, on the express condition that 
steam locomotives shall not be used 
on such extension, the latter statute 
is binding upon the railroad as to the 
portion of road constructed thereun- 
der. State v. Tupper, 23 S. C. L. 135. 

31. New York, etc., R. Co. v. New 
York, 18 F. Cas. No. 10,199, 4 Blatchf. 
193 (in such case a municipality may 
prohibit the use of steam as a motive 
power within its Hates) 

32. New York, etc., R. Co. v. New 
York, supra. 

33. New York, etce., R. Co. v. New 
York, supra, 

34. Grand Trunk, etc. 
South Bend, 174 Ind. 203, ay NE 885, 


Miss. 649; Buffalo, etc., R. Co. v. Buf- 
falo, 5 Hill (N. Y.) 209. 

[a] Absolute prohibition of steam 
motive power within specified limits 
is permissible. Buffalo, etc., R. Co. v. 
Buffalo, 5 Hill (N. Y.) 209. 

387. St. Louis Park v. Minneapolis, 


fe) R. Co., 156 Minn. 164, 194 NW 
38. Railroad oper tion as nuisance 


see Nuisances §§ 255, 

39. See statutory provisions, 

40. Manchester, etc. R. Co. v. 
Wood, 2 BE. & BH. 344, 105 ECL 344, 121 
Reprint 130. See Southeastern, "etc., 
R. Co. v. London County, 19 Cox (Bar 
C. 721 (holding unexplained evidence 
of heavy smoke sufficient to justify 
inference that no smoke consumer ex- 


isted). 
Naot aiptiad equipment see supra §§ 
41. 


London County v. Great East- 
ern VRE Co. ODL 9 06Y 21a Bases. 

42. Railroad operation as nuisance 
see Nuisances §§ 255, 256. 

43. See Municipal Corporations § 
564. ! 
Conflict with state laws see infra 
text and note 45 

44. Chicago, etc. Co. v. Steck- 
75003 79 Re 602 [aft 125 


[a] Letting off steam.—(1) An 
ordinance is not void for unreason- 
ableness which prohibits the letting 
off of steam by opening safety valves 
or cylinder cocks while the train is 
running within the corporate limits, 
or where the engine is within one 
hundred feet of a crossing, except for 
the purpose of allowing the escape of 
condensed steam on starting an en- 
gine (Pittsburg, etc., R. Co. v. Rob- 
son, 204 Ill. 254, 68 NE 468); (2) 
or, subject to the same exception, 
“when the engine is in immediate 
proximity to any street or railroad 
crossing in said city’ (Chicago, etc., 
R. Co. v. Steckman, 224 Ill, 500, 79 
NE 602 [aff 125 Ill. A. 299]. 


79 NE 602 [aff 125 Ill. A. 299]. 

45. Katzenberger v. Lawo, 90 
Tenn. 235, 16 SW 611, 25 AmSR 681, 
13 LRA 185; Curtis v. Gulf, etc., R. 
Co., 26 Tex. Civ. A. 304, 63 SW 149. 

- 46. For violation of regulations as 
0: 

onan of goods see Carriers §§ 942— 
Hours of service of employees see 

Master and Servant §§ ‘50, 

47. Generally see Fines, 
tures, and Penalties § 74. 

Construction of penal statutes af- 
fecting railroads see supra § 901. 

48. ee supra § 887 et seq. 

49. S.—Missouri v. Kansas City, 
etc., R. to: 32 Fed. 722. 

Ala. “Mobile, etc., R. Co. v. Steiner, 
61 Ala. 559. 

Ark.—Arkansas Cent. R. Co. vy. 
State, 72 Ark, 250, 79 SW 778. 

Conn.—Tracy v. New York, ete., R. 
Cos. ou Conne ljuuae Ar i Os 

Fla.—Atlantiec Coast Line Ee Sone ve 
State, 94 Fla. see 13S te 114 S 456. 


Ga 
43 SE 2 

T11. oe eranklin Grove v. 
ete. ka Co:, 196) Ti VAST Gt : 

Ind.—Hammond v. New York, etc., 
RCo. SV inde Arb 262 ste Nios si 

Iowa.—State v. Chicago, etch. 
Co: ae Iowa 22, 96 NW 904, 101 Am 
SR’ 25 

Ky. se Cueua Beane ete Roan CO.mnva 
Com., 149 Ky. 386, 149 SW 826. 

La.—State v. Louisiana BR ete.; Cor 
P3diea WSO SO Sao. 

Me.—State v. Grand Trunk R. Co., 
59 Me. 189. 

Mich.—Peo. v. Blair, 183 Mich. 130, 
149 NW 1039. 

Minn.—State v. Winona, etc., R. Co., 
19 Minn. 434. 

Mo.—State v. Missouri Pac. R. Co., 
149 Mo. 104, 50 SW 278. 

N. J.—New Jersey Cent. R. Co. v. 
Elizabeth, 81 N. J. L. 310, 79 A 103%. 

N. Y.—Peo. ERE New York Cent. R.- 
CovruseNery. Peo. v. Long Island 


Forfei-. 


Chicago, 
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a reasonable time is allowed for compliance with the 
regulation,®°® and provided the penalty imposed is 
Since corporations in op- 
erating railroads can act only through their agents, 
the company may be made subject to a penalty for 
defaults on the part of its servants.°? 
held that discontinuance of service without prior 
application to a commission for permission, ‘as re- 
quired by statute,°* does not justify subjection of 
the road and its employees to statutory penalties in 
advance of a hearing on the merits as to discon- 


not unreasonably large.°? 


tinuanee.°* 


R. Co., 149 App. Div. 765, 134 NYS 386 
[aff 208 N. Y. 541 mem, 101 NE 1115 
mem]. 

N. C.—State v. Marietta, etc., R. Co., 
108 _N. C. 24, 12 SE 1041. 

Oh.—Coskey v. Belle Center, 8 Oh 
NPNS 153. 

Okl.—Chicago, etc., R. Co. v, State, 
52 Okl. 614, 153 P 625. 

Or.—State v. Corvallis, etc., R. Co., 
59 Or. 450, 117 P 980. 

Pa.—Pennsylvania R. Co. v. Kelly, 
381 Pa. 372; Lancaster v. Pennsylva- 
nia R. Co., 12 LancBar 99. 

Tenn.—Parks vy. Nashville, etc., R. 
Co., 13 Lea 1, 49 AmR 655. 

Tex.—Missouri, ete., R. Co. v. State, 
100 Tex. 420, 100 SW 766. 

Va.—Russell v. Louisville, ete., R. 
Co., 93 Va. 322, 25 SH 99: 

Wash.—State v. Great Northern R. 
Co., 68 Wash. 257, 123 P 8. 

Wis.—Janesville v. Milwaukee, etc., 
R. Co., 7 Wis. 484. 

{a] Penalty for failure to: (1) 
Announce stations. Parks v. Nash- 
Ville, setes| (Rs Co;,213 pleante@renn:) 1, 
49 AmR 655. (2) Hrect depots. State 
v. Kansas City, etc., R. Co., 32 Fed. 


722. (3) Give crossing signals. State 
v. Missouri Pac. R. Co., 149 Mo. 104, 50 
SW 278. 

50. Houston, ete., R. Co. v. State, 


(Tex.) 107 SW 525 [aff (Civ. A.) 103 
SW 449]; Missouri, ete, R. Co. v. 
State, 100 Tex. 420, 100 SW 766. 

51. Franklin Grove v. Chicago, 
ete. wR Coy, 19.6" TAG 7. 

{a] Amount reasonable.—‘It is 
contended by the railway company 
that the ordinance is void because it 
makes each day’s failure to obey ita 
separate offense. We are of opinion 
that that provision was valid, and 
that if the city could only impose a 
single penalty for a perpetual failure 
to obey a valid ordinance, then un- 
der the 98th clause of section 1 of 
article V of the Act pertaining to 
cities and villages (J. & A. § 1334 
{[98]), which limits cities to a fine or 
penalty of $200 for each violation of 
an ordinance, this would result in 
making such a fine or penalty entirely 
insufficient: to procure the enforce- 
ment of the ordinance. This court is 
committed to the principle that each 
day may be made a separate offense.” 
Franklin Grove v. Chicago, etc., 
Co:, 1967 T1le-A. (16%, 170; 

{b] Amount  unreasonable.—‘‘The 
ordinance permits a penalty of from 
$10 to $200 for each violation thereof. 
This would allow a jury to assess a 
penalty of $73,000 for the failure to 
erect any one of these gates for a 
year, or $292,000 for failure to erect 
the four gates for one year. The pen- 
alty should be sufficient to insure 
obedience, and $10 a day would bea 
reasonable penalty, and perhaps $25 
a day, but a provision which would 
permit a jury to return a verdict for 
so large a penalty in our opinion 
makes the whole ordinance unreason- 
able and therefore void.” Franklin 
Grove v. Chicago, ete., R. Co., 196 I11. 
A. 167,,172. 

52. Hammond v.:New York, etce., 
R. Co.,.5 Ind. A. 526, 31 NE 817; State 
v. Chicago, etc., R: Co., 122 Iowa 22, 
96 NW 904, 101 AmSR 254; State v. 
Missouri. Pac. R. Co., 149 Mo. 104, 
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It has been 
hability.°§ 


[§ 1067] 2. Willfulness as Element. 
utes requiring a willful violation to subject the road 
or its employees to penalty,®®> no penalty will be 
imposed in the absence of this element.°® 
the penalty is imposed for “refusal or neglect” to 
perform the duty,°* willfulness is not essential to 


[§ 1068] 3. Defenses. 
or order®® violated by a railroad is a valid defense 
to an action for a penalty. It is no defense that no 
actual damage has resulted from such violation,®? 


[§§ 1066-1068 


Under stat- 


But where 


Invalidity of the statute®® 


or that the act constituting such violation was done 


50 SW 278; Parks v. Nashville, etc., 
R. Co., 13 Lea (Tenn.) 1, 49 AmR 655. 

[a] Violation of speed regulations. 
—Hammond vy. New York, etc., R. Co, 
5 Ind. A. 526, 31 NE 817: 

[b] Failure to stop trains before 
crossing other railroads.—sState v. 
Chicago, ete., R. Co., 122 Iowa 22, 96 
NW 904, 101 AmSR 254. 

{c] Failure to give crossing sig- 
nals.—State v. Missouri Pac. R. Co., 
149 Mo. 104, 50 SW 278. 

{[d] Failure to announce stations 
at which trains stop.—Parks v. Nash- 
ville, ete., R. Co.,.13 Lea (Tenn.) 1, 
49 AmR 655. 

53. Proceedings to discontinue see 
supra § 885. 

54. St. Louis-San Francisco R. Co. 
v. Alabama Public Serv. Commn., 279 
U.S. 560, 568, 49 SCt 383, 73 L. ed. 
843 [vacating decree 27 F, (2d) 893]. 

“The past failure of the railway to 
apply for leave to discontinue the 
service does not, however, justify ex- 
posing it, and its officers and employ- 
es, to the severe penalties prescribed 
by the statute. It may be that, upon 
full presentation of the facts, the 
Commission would find that to con- 
tinue the service would subject the 
carrier to an unreasonable burden; 
or the carrier may suggest some satis- 
factory substitute for the specific 
service now demanded of it. The 
Commission should give to the Rail- 
way the opportunity of presenting, 
the facts; and, if an application is 
made promptly, the matter should be 
determined by the Commission with- 
out subjecting the railway to any 
prejudice because of its failure to ask 
leave before discontinuing the serv- 


ice.” St. Louis-San Francisco R. Co. 
v. Alabama Public Sery. Commn., su- 
pra. 

55. See statutory provisions. 

56. State v. Chicago, etc., R. Co., 


122 Iowa 22, 96 NW 904, 101 AmSR 
254; State v. St. Louis Southwestern 
RereCOr, ACLEX, SCV PAs esl COMsS VEE Ones 
Staté v. Sugarland R. Co., (Tex. Civ. 
A.) 163 SW 1047. 

[a] Advice of counsel.—‘‘It ap- 
pears that the refusals of the appel- 
lees to obey the orders of the Railroad 
Commission in reference to a union 
depot at Hillsboro were intentional 
and persistent, but we are of the opin- 
ion that, in doing so; they were not 
acting willfully, in the sense of in- 
tentional wrongdoing, but that they 
were standing upon what they, under 
the advice of counsel, believed to be 
their legal rights. Therefore we will 
deny the prayer of the appellant for 
the recovery of penalties, but will 
grant it the relief prayed for as to 
mandamus and mandatory injunc- 
tion.” State v. St. Louis Southwest- 
erny Ri, Co; (lex, Civ, -A.) 26548 Ww, 
491, 499. 

[b] Consent of commission.—Un- 
der a statute imposing a penalty upon 
a railroad for willful removal of its 
tracks (1) a road removing tracks 
pursuant to an unauthorized consent 
of a contmission is not liable to penal- 
ty (State v. Sugarland R. Co., (Tex. 
Civ.: A.) 168 SW. 1047), (2) even 
though under a duty to replace the 
tracks (State v. Sugarland R. Co., su- 


pra). 

[ec] Defective brakes. — Where, ' 
without any negligence, the engineer 
was unable to stop a train before 
crossing the track of another rail- 
road as required by statute, owing 
to a defect in the brakes, neither the 
engineer nor the company is liable 
for the penalty. State v. Chicago, ete., 
R. Co., 122 Iowa 22, 96 NW 904, 101 
AmSR 254. 

57. See statutory provisions. ~ 

58. State v. Great Northern R. Co., 
68 Wash. 257, 267, 123 P 8. 

“The intention is as plain to im- 
pose the penalty for neglect as for 
refusal. There is no room for any 
other construction. It is manifest 
also that contumacious or wilful neg- 
lect is not alone intended. The word 
neglect is unaccompanied by any such 
qualification, and the purpose of the 
act precludes any such implication.” - 
State v. Great Northern R. Co., su- 
pra. ; 

59. Franklin Grove v. Chicago, ete., 
R. Co., 196 Ill. A. 167; Houston, ete., 
aes v. State, (Tex. Civ. A.) 103 SW 

[a] MIllustration.—Where a stat- 
utory provision imposing a penalty on 
every railroad failing to construct 
water-closets at passenger stations 
was invalid, a railroad which had sup- 
plied unsuitable water-closets was not 
liable to the penalty, for it need not, 
because of the invalidity of the stat- 
ute, construct proper closets. Hous- 
tons, ete; “RA Convet State; "(CrhexeCivg 
A.) 103 SW 449. 

[b] Estoppel to question validity 
not shown.—‘‘The village contends 
that the railway company has con- 
ceded the validity of this ordinance 
as to Elm street and that the judg- 
ment is much less than the penalties 
which might be imposed for the fail- 
ure for nearly one year to erect and 
maintain gates at that street, and 
therefore the judgment must be af- 
firmed, regardless of the view the 
court takes of the validity of the or- 
dinance as to the other streets. We 
find no place in the record or briefs 
where the railway company concedes 
the validity of the ordinance as to Elm 
street. On the contrary, it insists 
that it is void as to that street. The 
fact that it finally concluded to com- 
ply is not a confession that the or- 
dinance is valid.” Franklin Grove v. 
oe ete. R..Co.,-196) S11 Aa 67, 


60. State v. Alabama, etc., R. Co. 
67 Miss. 647, 7 S 502. 

[aj Indefinite order.—A railroad 
cannot be subjected to the penalty 
prescribed by the statute for neglect- 
ing to comply with an order of the 
commissioners in regard to the con- 
struction of a depot, where the order 
fails to “prescribe the number and 
dimensions of the rooms therein for 
passengers” as required by the stat- 
ute. State v. Alabama, ete., R. Co. 
67 Miss. 647, 7 S 502. 

Validity of statutes and orders rel-. 
ative to particular matters see pas- 
sim supra §§ 902-1065. 

61. Houston, ete, R. Co. v. State; 
61 Tex. 342 (failure to make annual 
reports to controller of public ac= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


§§ 1068-1070] 


by the servants of the railroad contrary to the rules 
of the company,®? or without its knowledge and in 
violation of express instructions.*® Where a stat- 
ute imposes a duty to which a penalty is attached, the 
penalty cannot be avoided by failing to do some oth- 
er act necessary to the performance of the duty com- 

manded.** Under a statute prescribing a penalty 
for the death of any person from the negligence of 

“any officer, agent, servant or employee” while op- 
erating a locomotive, car, or train,®® it is no defense 
that the negligence was not that of the superior in 
charge.®® 

Contributory negligence on the part of the person 
aggrieved is no defense to an action in the name of 
the state to recover the penalty prescribed for failing 
to give crossing signals.°* 

Notice. A statute prescribing a penalty for fail- 
ing to remove obstructions from a private road or 
erossing place after notice of “at least” a certain 
length does not fix the limit of time for removal, but 
merely prescribes the minimum notice under which 
the company might be held liable, leaving the max- 
imum to be determined by the circumstances of the 
particular case.°§ 

Statute of limitations®® applicable will depend 
upon the facts and the language of the statutes in- 
volved.’° 

[§ 1069] 4. Persons Entitled To Sue.71_ Under 
a statute providing that the penalty shall be sued 
for in the name of the state, and having no other 


counts). 75. 
62. Indianapolis, ete. R. Co. v. 76. 
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See statutory provisions. 
Tracy v. New York, etc., R. Co., 
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provision as to who may sue,7? the right to sue is 
vested solely in the state,’* and the action cannot be- 
brought by a private person in the name of the 
state.*4 Under a statute allowing a traveler on the 
street to recover a penalty for the obstruction of a 
street by a railroad,*® a passenger in a street car on 
the street obstructed may recover.*® Under statutes 
permitting recovery by the “person aggrieved,”’" one 
damaged as the proximate result of the violation of 
the statute is entitled to sue for the penalty.“® Un- 
der a statute permitting suit by the prosecuting wit- 
ness,‘® it is not essential to the right to maintain the 
action that the prosecuting witness should actually 
have testified in the case.*° 

[§ 1070] 5. Persons Liable*t—a. In General. A 
company operating a railroad may be liable for pen- 
alties imposed for violation of regulations affecting 
operation, even though it does not own the road.®? 
But under a statute imposing a penalty upon any 
company “operating” a railroad for violation of cer- 
tain statutory regulations,*? a lessor company is 
not liable for a penalty incurred by the lessee in the 
operation of the leased road.*+ 

Statute imposing liability upon a particular offi- 
cer or agent*® is inapplicable to any other officer or 
agent not acting in the capacity named.®® 

Under Federal Safety Appliance Act®? each inter- 
state railroad involved in a violation ereore is liable 
for the penalty imposed.** 


tures, and Penalties §§ 104—106. 
Companies and persons subject to 


Peo., 91 Ill. 452 (failure to stop train | 82 Conn. 1, 8, 72 A 156. regulation see supra -§§ 895-899. 

before crossing other railroad). “There is nothing in the contention 82. Indianapolis, ete, R. Go. ve 
63. Hammond v. New York, etc.,| that a passenger ina street-car is not | Peo., 32 Ill. A. 286 [aff 122 Ill. 506, 

R. Co., 5 Ind. A. 526, 31 NE 817; Buf-|a traveller on the street. He is such, |14 NE 261]; State v. Missouri Pac. 


falo v. New York, etc., R. Co., 23 NYS 
303, 309 [aff 6 Misc. 630, 27 NYS 297 
(aff 152 N. Y. 276, 46 NE 496)]. 

64. State v. Indiana, etc., R. Co., 
133 Ind. 69, 32 NE 817, 18 LRA 502 | poses.” 
(under a statute requiring railroads | Co., supra. 
to maintain blackboards at atone [a] 
and to report thereon the lateness o 


vehicle. 


as fully as one riding in any other 
While the car runs on fixed 
tracks, this is simply a mode of us- 
ing the highway for highway pur- 
' Tracy v. New York, etce., R. 


First traveler to sue.—(1) If 
Gen. St. (1902) § 2039, as amended by 


R. Co., 149 Mo. 104, 50 SW 278; State 
vy. Southern Kansas R. Co., (Tex. Civ. 
A.) 99 SW 167. 

[a] MIllustration.—A railroad in ex- 
clusive possession and operating the 
road of another is liable for the stat- 
utory penalty for failure to give 
crossing signals. State v. Missouri 


trains, and providing a penalty for. 


failing to report such information on 
the board, the penalty cannot be 
avoided by failing to provide the nec- 
essary blackboards). 

65. See statutory provisions. 


66. Rine v. Chicago, etc., R. Co., 
100 Mo. 228, 12 SW 640. 

67. Mobile, etc., R. Co. v. Peo., 24 
Tl. A. 250. ) 

In whose name brought see infra §§ 
1069, 1074. 

68. Simon v. Baltimore, ete, R. 
Co., 173 Pa. 517, 34 A 221. 

69. See Fines, Forfeitures, and 


Penalties § 94. 

70. See case infra this note. 

‘[a] Separate coach law.—Under a 
statute providing that the penalty for 
failing to provide separate coaches 
for white and colored passengers shall 
“after paying all proper fees and 
costs” go into the general fund of the 
state treasury, the fee referred to re- 
lates to the attorney’s fee of the per- 
son instituting the suit, and to that 
extent the penalty does not go entirely 
to the state, and under the rule of 
strict construction the action must be 
held to be barred within one year 
instead of two years as in the case 


ef a “forfeiture or penalty to the 
State.” Sturkie v. Southern R. Co., 
71 S. C. 208, 50 SE 782. 

71. Generally see Fines, Forfei- 


tures, and Penalties §§ 97-100. 

Wame in which action brought see 
infra § 1074. by 

72. See statutory provisions. 

73. State v. Marietta,-etc., R. Co., 
108 N. C. 24, 12 SE 1041. 
' 94 State v. Marietta, etc., R. Co., 
supra. 


Pub. Acts (1903) p 5 ¢ 4, providing a 
penalty of twenty-five dollars and 
costs for obstructing a crossing for 
more than five minutes, to be recov- 
ered hy a traveler thus prevented from 
passing, inflicts only a liability of 
twenty-five dollars and costs for a 
Single offense, regardless of the num- 
ber of travelers detained, the first one 
to sue and bring his case to a final 
hearing would be entitled to recover 
under the maxim, Vigilantibus, non 
dormientibus, jura Subveniunt. Tracy 
v. New York, etc., R. Co., 82 Conn. 1, 
72 A 156. (2) Where several actions 
for a penalty against a company fora 
single obstruction of a crossing are 
commenced simultaneously, the writs 
therein being returned at the same 
time, there is no priority, and each of 
the plaintiffs may push for the first 
opportunity to be heard. Tracy v. 
New York, etc., R. Co., supra. 

77. See statutory provisions. 

78. Chicago, ete., R. Co. v. Peo., 120 
Ill. 667, 12 NE 207 [aff 24 Ill. A. 562]. 

[a] Illustration.—A person dam- 
aged by.reason of his team being 
frightened ,by a train running at a 
speed in violation of a speed ordinance 
is a “person aggrieved” and entitled 
to recover the penalty prescribed. 
Chicago, ete., R. Co. v. Peo., 120 Ill. 
667, 12 NE 207 [aff 24 Ill. A. 562]. 

Recovery of penalty and/or dam- 
ages see infra § 1088. 

79. See statutory provisions. 

80. Illinois Cent. R. Co. v. Herr, 
54 Ill. 356. 

[a] ‘Case submitted on agreed 
state of facts.—lIllinois Cent. R. Co. 
v. Herr, 54 Ill. 356. 


81. Generally see Fines, Forfei- 


Pac. R. Co., 149 Mo. 104, 50 SW 278. 

83. See statutory provisions, 

84 State v. Pittsburgh, etc, R. 
Co., 185 Ind: 578);.35 NE ‘700. 

85. See statutery provisions. 

86. Vaughan v. State, 116 Ga. 841, 
43 SE 249. 

[a] Sunday operation of freight 
trains.—Vaughan v. State, 116 Ga. 
841, 438 SE 249. 
ett Duty under see supra §§ 980-— 

Validity of see supra § 980. 

88. U.°S. v. Spokane International 
R..Co.,. 30 F.:@d) 150; Us S. -v.0 New 
Orleans, ete.7-R:. Co; 37 BE. (20) boa 

S. v. Northwestern Pac. R. Co., 235 
Fea 965; U.S. v. Chicago, etc., R. Co., 
143 Fed. 353. 

“Both railroads had the right of 
inspection of the train and authority 
to refuse to permit its movement, if 
improperly equipped. The law im- 
poses a penalty of $100. for each 
locomotive or train, so defectively 
equipped or operated as to violate 
its provisions, on every interstate 
railroad over which it is permitted to 
be hauled, and it is not an excuse that 
the defective train or car was received 
from another interstate railroad, and 
was transported over the line of the 
receiving carrier for only a part of the 
total journey.” S. v. New Orleans, 
etc., R. Co., supra. 

[a] Not “double penalty.’”—“The 
fact that the government has also 
filed separate complaint against the 
Great Northern is not a double penal- 
ty relieving the defendant, for both 
companies by their acts, aS appears 
from the record, violated the acts of 
Congress in hauling the defective cars 
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Separate coach statutes.°®® 


designated for the other. 


statute.°8-99 


[§ 1072] 6. Actions—a. Nature and Form—(1) 


upon their highways of interstate 
commerce, and a penalty imposed 
against one would not be a bar to an 
action against the other.’ ORT. 
Spokane International R. Co., 30 F. 
(2d) 150,155. 

89. Duty of railroad see supra § 
976. 

90. 

91. 


See statutory provisions. 
Merritt v. Atlantic Coast Line 
RECO; LO 2MN IC. 291,16 fein to 

[a] “Where the carrier has obeyed 
the law and provided separate cars 
for the white and colored passengers 
which afford equal accommodations, 
(1) no statutory penalty is incurred 
if the individual passenger is directed 
by a train hand or conductor.into the 
wrong car.” Merritt v. Atlantic Coast 
Line R. Co., 152, N. C. 281, 67 SE 579, 
580. (2) “For the offense of the com- 
pany the conductor cannot be con- 
victed and fined, neither can the com- 
pany be convicted and fined for the 
offense of the conductor or those in 
charge of the train.” Louisville, etc., 
R. Co. v. Com., 99 Ky. 6638, 666, 37 SW 
19, 18 Kyl 491 [quot Com. v. ‘Illinois 
Cent. R. Co., 141 Ky. 502, 508, 133 SW 
1158, 32 LRANS 801]. 

92. Com. v. illinois Cent. R. Co., 
141 Ky. 502, 1838 SW 1158, 32 LRANS 
801; State v. Galveston, etc., R. Co., 
(Téx. Civ. A.) 184 SW 227. 


{a] Passenger, or conductor, but 
not road, liable.—‘‘The statute does 
not assess a pecuniary penalty 


against the carrier for failing to com- 
pel members of each race to ride in 
coaches or compartments provided for 
such race, but the only penalty pre- 
scribed against the carrier is for a 
failure to furnish separaté coaches 
and compartments. If the carrier fur- 
nishes the accommodations referred 
to, so that the races may be sep- 
arated, no penalty can be recovered 
from it, although a passenger may 
subject himself to a penalty by rid- 
ing where he is not entitled to, and 
the conductor may also be subject to 
a penalty for permitting him to do 
so.” State v. Galveston, etc., R. Co., 
(Tex. Civ. A.) 184 SW 227, 228. 

93. See statutory provisions. 

94. Com. y. Illinois Cent. R. Co., 
141 Ky. 502, 183 SW 1158, 32 LRANS 
801. 

95. Receivers of railroads general- 
ly see supra §§ 830-879. 

96. Arkansas Cent. R. Co. v. State, 
72, Ark. 250; 79 SW V73%) Texas. ete; 
R. Co. v. Barnhart, 5 Tex. Civ. A. 601, 
23 SW 801, 24 SW 331; Missouri, etc., 
Re Cor sy. Stoner,yo «Tex ‘Civas A.e50: 
23 SW 1020. 

[a] Failure to give crossing sig- 
mals.—Arkansas Cent. R. Co. v. State, 
72 Ark. 250, 79 SW 773. 


Under statutes requir- 
ing railroads to provide separate coach accommoda- 
tions for white and colored passengers,®° a railroad 
providing such accommodations is not subject to 
penalty because a train employee directs®? or per- 
mits®? a passenger of one race to ride in a coach 
Under a statute imposing 
a penalty on a railroad conductor for failure to en- 
force separation of whites and blacks in railroad 
coaches,?? it would seem that a conductor is not la- 
ble for failure to compel separation of the races in 
a Pullman attached to his train, but owned and op- 
erated by a separate company and its employees. 

[§ 1071] b. Effect of Operation by Receiver.°®° 
A railroad company is not liable for a statutory pen- 
alty incurred while the road is being operated by a 
receiver,?® nor is the receiver liable for such pen- 
alty,°? unless clearly within the provisions of the 
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In General. 


94 


[§§ 1070-1073 


The nature and form of proceeding in 
which penalties are recovered against railroads for 
violation of regulations as to operation is ordinarily 
governed by statute; but in the absence of particu- 
lar statutes relating to railroad penalties the pro- 
ceedings must conform to the local practice.” 

[§ 1073] (2) As Civil or Criminal.* 
to recover a penalty against a railroad should ordi- 
narily be instituted by an appropriate form of civil 
action and not by indictment,* the action being re- 
garded as civil rather than criminal in nature.® 
under statutes providing for criminal procedure in 
the recovery of penalties,® the proceeding may be in- 
stituted by indictment’ or information.® 
statute failing to specify as to whether penalties 
shall be recovered in a civil or criminal proceeding,? 
it has been held that the penalty should be recovered 
in a criminal proceeding.?° 


Proceedings 


But 


Under a 


Under a statute empow- 


ering municipalities to regulate the speed of trains 


97. U. S. vv: Harris, 78 Fed. 290 
[aff 85 Fed. 533, 29 CCA 327 (aff 177 
U. S. 305, 20 SCt 609, 44 L. ed. 780)]; 
Peo. v. Blair, 183 Mich. 130, 149 NW 
1039; Campbell v. Wiess, (Tex. Civ. 
A.) 25 SW 1076; Bonner v. Franklin 
Co-op. Assoc., 4 Tex. Civ. A. 166, 23 
SW 317. 

[a] Obstruction of street.—Under 
a statute providing that any company 
owning or operating a railroad in the 
state that shall permit its trains to 
obstruct any public street for more 
than five minutes at one time shall be 
liable to a penalty, a receiver is not 
liable for a violation of the statute 
because, the penal nature of the stat- 
ute requiring a strict construction and 
its express terms not including per- 
sons operating railroads as receivers, 
the latter should not be subjected to 
liability. Peo. v. Blair, 183 Mich. 130, 
149 NW 1039. 

Liability for criminal offenses see 
infra § 1122, 

98-99. U. S. v. Ramsey, 174 Fed. 
144, 116 CCA 568, 42 LRANS 1031; 
International, etc., R. Co. v. Dawson, 
111 Tex. 247, 232 SW 279, 25 ALR 
1367 [rev (Civ. A.) 193 SW 1145]. 

[a] Railroad receiver is common 
carrier so as to be, in his official ca- 
pacity, within the terms of a penal 
statute applicable to common car- 
riers. U. S. v. Ramsey, 174 Fed. 144, 
116 CCA 568, 42 LRANS 1081. 

[b] Allowing Johnson grass to go 
to seed along right of way.—Interna- 
tional, etce., R. Co. v. Dawson, 111 Tex. 
247, 232 SW 279, 25 ALR 13867 [rev 
(Civ. A.) 193 SW 1145]. 

1. See statutory provisions. 

2. See Fines, Forfeitures, and Pen- 
alties §§ 79-91. 

3. Generally see Fines, 
tures, and Penalties §§ 80-82 

4 Louisiana, etc., R. Co. v. State, 
89 Ark. 136, 116 SW 193; Choctaw, 
etc., R. Co. v. State, 75 Ark. 369, 87 
SW 631;. Kansas City, etc., R. Co. v. 
State, 63 Ark. 134, 37 SW 1047. 

6& U. S.—Chicago, ete. R. Co. v. 
UseS5 32207 Ui S.85595731 SCG ap) 
L. ed. 582 [aff 170 Fed. 556, 95 CCA 
642 (aff 156 Fed..180)]; U.-S. v. St. 
Louis, ete., R. Co., 184 Fed. 28, 106 
CCA 230; U.S. v. Chicago, ete., R. Co., 
173 Fed. 684; U.S. v. Southern R. Co., 
170 Fed. 1014; U.S. v. Chicago Great 
Western R. Co., 162 Fed. 775; U. S. 
v. Philadelphia, etc., R. Co., 160 Fed. 
696. 


Forfei- 


Ark.—St. Louis-San Francisco R. 
Co. vy. State, 179 Ark. 1128, 20 SW 
(2d) 878; Louisiana, ete., R. Co. v. 


State, 89 Ark. 136, 116 SW 193. 

Iowa.—State v. Chicago, ete, R. 
Co., 122 Iowa 22, 25, 96 NW 904, 101 
AmSR 254. 


within their limits and to enforce such regulations 


Mich.—Owosso v. State Cent. R. Co., 
183 Mich. 688, 150 NW 323. 

Tex. —Houston, etc., R. Co. v. State, 
(Civ. A.)-103 SW 449. 

Va.—Russell v. Louisville, ete., R. 
Co., 93 Va. 322,25 Sip 99° 

“Suit for a penalty is by ordinary 
proceedings, and the general rules 
prevailing in civil actions should gov- 
ern.” State v. Chicago, etc., R. Co, 
supra. ; 

6. See statutory provisions. 

7 State v. Grand Trunk R. Co., 59 
Me. 189; State v. Wabash, etc., R. Co., 
89 Mo. 562, 1 SW 130. 

8." St: Louis, ete, R. Colt ve otate, 
125 Ark. 40, 187 SW 1064; State v. 
Wabash, ete., R., Co., 89 Mo. 562, 1 
SW 130. 

[a] Illustration.—Acts (1911) p 
257, providing for recovery of a penal- 
ty of a fine on conviction of failing to 
block frogs, is a penal statute; and 
the penalty is properly recoverable 
in criminal proceedings by prosecu- 
tions under informations filed by the 
prosecuting attorney before a justice 
of the peace. St. Louis, etc., R. Co. 
v. State, 125 Ark. 40, 187 SW 1064. 

9. See statutory provisions. 


10. St. Louis, etc., R. Co. v. State, 
125 Ark. 40, 44, 187 ‘SW 1064; one 
v. Grand Trunk R. Co., 59 Me. 189. 


“Under our Code the recovery of 
statutory penalties may be by actions 
of a civil or criminal nature as the 
Legislature may direct. The act pro- 
viding the penalty for the failure of 
a railroad company to light switches 
contains a clause which provides in 
express terms that the penalty shall 
be recovered in civil actions in the 
name of the state. This act 
was passed at the same session of the 
Legislature as the act now under 
consideration. The act now under 
consideration does not provide that 
the penalty shall be recovered in a 
civil action in the name of the state. 
The omission is significant in indi- 
cating that it was the intention of 
the Legislature that the penalty un- 


,der the frog statute should be recov- 


ered by criminal proceedings.” St. 
pees ete; RCo. iv. state, supra. 
[a] Obstruction of  crossing.— 
eae te v. Grand Trunk R. Co., 59 Me. 
[b] Under Federal Safety Appli- 
ance Act (1) it has been held that a 
suit by the government to recover 
the penalty prescribed by § 4 is in 
effect a criminal prosecution. At- 
chison, etc., R. Co.°v.. U.S) 172 Wed! 
194, 96 CCA 646, 27 LRANS 756. (2) 
But such penalty proceeding has been 
called “an action for debt.” U. S. 
v. Atlantic: Coast Line R. Co., 153 
aan 918 [aff 168 Fed. 175, 94 CCA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~§§ 1073-1076] 


by penalties to be collected by civil action,!! a mu- 
nicipality cannot provide by ordinance for collection 
of penalties by criminal proceedings.?? 
In jurisdictions where a eivil 
suit is brought to recover a penalty against a rail- 
road,* it has been held that the proceeding may 
be an action of debt,!® but not an action on the case.!® 
[§ 1074] b. Name in Which Action Brought.'’ 
Under statutes so permitting,!® an action against a 
railroad for a penalty may be brought in the name of 
Under a statute pro- 
viding for payment of a penalty to a specified polit- 
ical subdivision of a state,?° the action cannot be 


Action of debt.12 


the person entitled thereto.'® 


brought in behalf of the state.?1 


[§ 1075] c. Pleading?2—(1) 
In General. Complying with the 

1l. See statutory provisions. 

12. Caskey v. Belle Center, 8 Oh 
NPNS 153. 

i3. Generally see Fines, Forfei- 
tures, and Penalties § 86. 

14. See supra text and note 4. 

15. Owosso v. State Cent. R. Co., 


183 Mich. 688, 150 NW 323; Russell 
v. Louisville, ete., R. Co., 93 Va. 322, 
25 SE 99. 

[a] Illustration.—Under Comp. L. 
(1897) § 3090, an ordinance imposing 
a fine and imprisonment for block- 
ing a crossing with a train more than 
five minutes, as applied to a cor- 
poration, imposes a penalty which 
may be recovered in debt. Owosso v. 
State Cent. R. Co., 183 Mich. 688, 150 


HON Warsee. 

16. Russell v. Louisville, ete., R. 
BCo.7 98) Vian S22 520) S99. 

17. Generally see Fines, Forfei- 


tures, and Penalties § 101. 
vite tee entitled to sue see supra § 

18. See statutory provisions. 

19. Scott v. Missouri Pac. R. Co., 
38 Mo. A. 523 (penalty for failure to 
remove dry vegetation from right of 
way to prevent fires). 

20. See statutory provisions. 

21. Chicago, etc.,.R. Co. v. State, 
aa Okl. .64'4, 053, P625- 

[a] State ex rel. county attorney. 
—An action to recover the penalty 
provided by Rev. St. (1910) § 1432 
for a company’s failure to construct 
erossings, cannot be maintained on 
behalf of the state on relation of 
the county attorney, but must be pros- 
ecuted in the name of the body pol- 
itic to which the penalty is made pay- 
able by the statute. Chicago, etc., R. 
Co. v. State, 52 Okl. 614, 153 P 625. 

22. Generally see Fines, Forfei- 
tures, and Penalties §§ 112-131. 

23. See Fines, Forfeitures, 
Penalties § 112 et seq. 

24. St. Louis, etc., R. Co. v. State, 
58 Ark. 39, 22 SW 918; Mobile, etce., 
R. Co.-v.. Peo.,.29. Ill. A. '428; ‘State 
v. Wabash, ete., R. Co., 83 Mo. 144; 
New Jersey Cent. R. Co. v. Elizabeth, 
SiieNe ie dua ol0s 9iAt i O38i7i; New iJier- 
sey Cent. R. Co. v. Elizabeth, 64 N. J. 
fyb 34) 45; Ay 97 8) 

[a] Failure to construct depot.— 
In an action for the penalty for fail- 
ure to construct a depot where a rail- 
road engaged in the transportation of 
passengers intersects another rail- 
road, the complaint must allege that 
éach railroad was engaged in the 
transportation of passengers, the re- 
quirement being for the benefit of 
persons transferring from one road 
to the other. State v. Wabash, etc., 
R. Co., 83 Mo. 144. 

[b] Failure to ring bell or blow 
whistle-—Where the statute requires 
a signal to be given by ringing a bell 
“or’ blowing a whistle, either be- 
ing sufficient, a complaint alleging in 
the conjunctive a failure to do the 
one “and” the other does not state a 
cause of action. St. Louis, etc. R. 
Co. v. State, 58 Ark. 39, 22 SW 918. 

[c] Obstruction of  street.—(1) 


and 
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the complaint in an action against a railroad for @ 
penalty must allege every fact necessary to bring the 
case strictly within the statute creating the habil- - 
ity;?# and when based upon violation of a statute 
after amendment, the complaint must state facets 
bringing the case within the terms of the amend- 


A complaint alleging the facts need 
not allege legal conclusions therefrom.*° 

Although in the form of an indictment, a plead- 
ing may be sustained as a complaint if it contains 
the necessary allegations.?? 

Sufficiency of particular complaints?® may depend 


upon the particular statute or ordinance and the 


Complaint—(a) 
general rules?® 


Under an ordinance prohibiting the 
obstruction of a street by a train lon- 
ger than necessary for the discharge 
of passengers, ete, and providing 
that, when the obstruction is for over 
five minutes, the train: shall be brok- 
en at the request of any person de- 
siring to use the crossing, a complaint 
in an action for the penalty prescribed 
is insufficient unless it alleges either 
that the obstruction continued longer 
than necessary for the purposes men- 
tioned or that any person wishing to 
use the crossing demanded the train 
should be broken. New Jersey Cent. 
R. Co, v. Elizabeth, 64 N. J. L. 534, 
45 A 978. (2) Ina suit for a penalty 
under an ordinance forbidding a train 
to obstruct a sidewalk for a longer 
period of time than is absolutely nec- 
essary for the safe discharge of pas- 
sengers, and the making up of freight 
trains, a complaint failing to aver 
that a train had obstructed a crossing 
longer than was absolutely necessary 
for either of such purposes is insuf- 
ficient. New Jersey Cent. R. Co. v. 
Elizabeth, 81 N. J. L. 310, 79 A 1037. 
(3) Where an ordinance provides that, 
when a train shall stand on a Side- 
walk or crossing for more than five 
minutes, the person in charge shall 
break the same on request of any 
person desiring to go over the cross- 
ing, and a suit was brought for pen- 
alty for refusing to break the train, 
the complaint must state that there 
was a request to have the train brok- 
en by one wishing to cross. New Jer- 
sey Cent. R. Co. v. Elizabeth, 81 N. J. 
L. 310, 79 A 1037. 

[b] Alternative allegations.—In 
an action for a penalty for failure to 
keep a flagman at a crossing, a com- 
plaint alleging that the tracks “are 
used exclusively or regularly” for 
switching trains is not bad where ei- 
ther alternative furnishes a basis of 
liability. Grand Trunk Western R. 
Co. v. State, 40 Ind. A. 695, 82 NE 


1017. 
25. Mobile, etc., R. Co. v. Peo., 29 


‘Ill. A. 428. 


{a] MTlustration.—Where a statute 
requiring trains to stop not less than 
two hundred feet from the crossing 
of another railroad is so amended that 
no distance is prescribed other than 
that it shall not be over eight hun- 
dred feet from the crossing, an ac- 
tion cannot be maintained where the 
complaint is based upon the statute 
as it stood prior to the amendment 
and the offense complained of oc- 
curred after the amendment went into 


effect. Mobile, etc., R. Co. v. Peo., 29 
Ill. A. 428. é 
26. Janesville v. Milwaukee, etc., 


R. Co., 7 Wis. 484. 

{a] Validity of ordinance.—In an 
action by a city to recover a penalty 
prescribed by an ordinance thereof for 
obstructing its streets, which ordi- 
nance the city was expressly author- 
ized to make by a public act of the 
legislature, the complaint need not 
aver the power of the city to enact 
the ordinance, but it is sufficient if 


circumstances involved.?® 
[§ 1076] (b) Definiteness and Certainty. 


Com- 


it sets forth the ordinance by recit- 
ing its title and giving the substance 
of its provisions prescribing the pen- 
alty. Janesville v. Milwaukee, etc., 
R. Co., 7 Wis. 484. 


27. Louisiana, ete., R. Co. v.. State,. 
89 Ark. 136, 116 SW 193; St. Louis, 
ete., R. Co. v. State, 68 Ark. 561, 60 
SW 654; St. Louis, etc., R. Co. ve 
State, 55 Ark. 200, 17 SW 806. 

é 28. Particular allegations see infra 

1079. 

29. See cases infra this note: 

[a] Held sufficient.—(1) A com~- 
plaint to recover penalties under the 
Safety Appliance Law, in four counts, 
each charging a distinct hauling of a 
ear in moving interstate traffic, was: 
not demurrable because it only 
charged that one of the couplers was 
defective and inoperative because the 
uncoupling chain was kinked, or be— 
cause it failed to show how far the 
hauling of the car in interstate traf— 
fic was continued, and did not allege 
actual use of the defective couplers- 
U. S. v. Denver, ete., R. Co., 163\Fed- 
519, 90 CCA 329. (2) Sufficient inter- 
connection between paragraphs of dec— 
laration under the Federal Safety Ap- 
pliance Act. Louisville, ete, R. Co. 
v. U. S., 186 Fed. 280, 108 CCA 326. 
(3) A complaint for violating an or— 
dinance requiring the lighting of 
crossings at night, alleging the due in- 
corporation of the town, defendant’s. 
ownership and operation of a railroad. 
through the town; the crossing 6f 
three named public streets therein, 
the proper enactment of the ordi- 
nance; the maintenance by plaintif— 
of electric lights at street crossings 
in the town of two thousand candle 
power; that the three named streets 
at the railroad crossing were: much 
traveled by the public at all times of 
the day and night and were very dan- 
gerous unless lighted; that defendant 
had failed to put up and maintaim 
lights of such candle power at eross— 
ings as required by the ordinance, 
and was running and had continued 
for a long time to run its ears and 
locomotives through the town, was: 
sufficient in form. Chicago, ete, R. 
Co. v. Salem, 170 Ind. 153, 82 NE 913, 
19 LRANS 658. (4) In an action for 
failing to maintain proper toilets at 
a station, the petition, alleging that 
defendant maintained a “depot” at the 
place in question, sufficiently charged 
that it had erected and maintained 2 
depot building there. State v. Gulf, 
etc., R. Co., (Tex. Civ. A.) 154 SW 335: 
State. .v.. Jasper, ete,’ R. Co, @rex= 
Civ. A.) ‘154 SW 331. (5) In am ac- 
tion for penalties for failure to erect 
and maintain proper water-closets,,. 
which the county attorney was au- 
thorized to bring upon credible in-— 
formation furnished him, allegations 
of a petition were held sufficient to 
disclose that the county attorney had’ 
necessary information which was suf— 
ficiently credible, as shown by the 
judgment of the trial court, to in— 
stitute proceedings for recovery of 


1066 [51 C.J.] 


plying with general rules*® the complaint must be 
sufficiently definite and certain to apprise defendant 
of the exact charge against: him and the court of the 
issue to be tried?! An allegation that the violation 
occurred on or about a certain date has been held 
sufficiently definite.?” 

In an action for a penalty for failing to give cross- 
ing signals the complaint to be sufficiently certain 
must designate the particular highway crossings 
where the signal was not given,?*® and should state 
the time of day when the train crossed the high- 
way, its direction and the kind of train, whether 
freight or passenger.*4 

[§ 1077] (c) Reference to Statute. Under the 
general rule in some jurisdictions,?*® the complaint 
must show the statute under which the penalty is 
claimed,*® and aver that the act complained of was 
contrary to the form of the statute.?7 

[§ 1078] (d) Separate Counts. A complaint may 
properly contain separate counts for separate vio- 
lations of a penal statute.?8 

[$ 1079] (e) Particular Allegations.?® Under a 
statute declaring the orders of a railroad commis- 
sion prima facie reasonable,*® the complaint need 
not aver facts showing the reasonableness of an 
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order alleged to have been yiolated.*2 

Under the Federal Safety Appliance Act** al 
legations that defendant acted knowingly or negli- 
gently are not necessary.** 

Where statutes relating in terms to owners of rail- 
roads are construed as applying to the companies 
operating them,** an allegation that defendant was 
operating the railroad in question at the time of the 
violation complained of is a sufficient allegation of 
ownership.*® 

Under a statute impliedly defining a regular sta- 
tion as one with an agent,*® an allegation that a sta- 
tion is a regular station impliedly includes the alle- 
gation that it is an agency station.** 

[§ 1080] (2) Answer.*® <A plea specifically stat- 
ing a particular defense to the merits is good as 
against demurrer.*® The general rule that facts, 
and not mere legal conclusions, should be pleaded in 
an answer®® applies to an answer in a suit against 
a railroad for a penalty.°? 

‘Matter in avoidance should be pleaded.®* 

{6 1081] d. Issues, Proof, and Variance. In com- 
plianee with general rules,°* the proof must conform 
to the allegations of the complaint, any material va- 
riance being fatal to a recovery.°* 


penalties. Ft. Worth, etc., R. Co. v. 
State, (Tex. Civ. A.) 275 SW 111 [app 

dism 274 U. S. 718 mem, 47 SCt 589 

71 L. ed. 1323 mem]. 
See Fines, Forfeitures, 
Penalties § 112. 

; 31. Choctaw, etc., R. Co. v. State, 
75 Ark. 369, 87 SW 631; Ohio, etc., R. 
Co. v. Peo., 149 Ill. 668, 36 NE 989 
[rev 49 Ill. A. 225, 45 Ill. A. 583]; 
State v. Missouri Pac. R. Co., 260 Mo. 
157, 168 SW 767. 

[al Illustration.—Acts (1913) ~p 
180 §§ 1-4, prescribe numerous regu- 
lations as to the construction and 
equipment of locomotives which may 
be operated within the state. Rev. St. 
(1909) § 1794 requires the petition to 
contain a plain and concise statement 
of the facts constituting the cause of 
action without unnecessary repeti- 
tion. A petition in an action to re- 
cover the penalty prescribed for a 
violation of the act of 1913, which 
merely charged that the railroad com- 
pany unlawfully failed and refused to 
comply with any of the requirements 
of §§ 1-4, inclusive, is insufficient, not 
apprising the railroad company of the 
acts complained of. State v. Missouri 
Pac. R. Co., 260 Mo. 157, 168 SW 767. 

32. Atlantic Coast Line R. Co. v. 
U. S., 168 Fed. 175, 94.CCA 85 [aff 
153 Fed. 918]. 

[a] Federal Safety Applaies Act. 
—Atlantic Coast Line R. Co. WSs: 

“168 Fed. 175, 94 CCA 35 [aff 153 Fed. 
918]. 

33.. Chicago, etc., R. Co. v. Howard, 
38 Ill. 414 (it is not sufficient to des- 
ignate the place merely as the cross- 
ing of a public highway in a certain 

county). 

34. Choctaw, etc., R., Co. .v. State, 
75 Ark. 369, 87 SW 631; Ohio, etc., R. 
Conve 60:, 149 TL. 663, 36 NE 989 [rev 
49 Ill. A. 225, 45 Ill. A. 583). 

[a] Mere notice to defendant 
without any amendment of the plead- 
ings, stating the time, direction, and 
character of the train, is not sufficient 
since it is no part of the record and 
no protection to the company against 
a subsequent action for the same pen- 


and 


alty. Choctaw, etc., R. Co. v. State, 
75 Ark. 369, 87 SW 6381. 
35. See Fines, Forfeitures, and 


Penalties § 114. 

36. Crawford v. New Jersey R., 
etc.,Co., 28 N. J. lu. 479. 

37. -Crawford v. New Jersey R., 
etc., Co., supra (in an action for a 
penalty for failing to give crossing 
signals, an averment in the introduc- 


tory part of certain counts in the 
declaration that defendant, not re- 
garding the statutes nor fearing the 
penalties therein contained, did the 
acts complained of is not sufficient). 
See also Fines, Forfeitures, and Pen- 
alties § 116. 

38. U. S. v. St. Louis Southwest- 
ern R. Co., 184 Fed. 28, 106 CCA 230. 

[a] “Being in effect an action of 
debt to recover penalties, the petition 
may, of course, properly contain sev- 
eral counts.’ U.S. v. St. Louis South- 
western R. Co., 184 Fed. 28, 32, 106 
CCA 230. - 

39. Generally see Fines, Forfei- 
tures, and Penalties §§ 121-127. 

Particular complaints see supra § 
1075 text and note 29. 

40. See statutory provisions; 
supra § 893. 

41. State v. Corvailis, etce., R. Co., 
59 Or. 450, 117 P 980. 

[a] Illustration.—By reason of L. 
(1907) p 87 §§ 31, 32, in an action for 
a penalty for noncompliance with an 
order requiring the erection of a de- 
pot, the complaint need not allege that 
the erection and maintenance of a de- 
pot was essential, nor state the vol- 
ume of railroad business transacted 
at the station, since the order of the 
commission, not having been vacated, 
established prima facie the reason- 
ableness of such service. State v. 
Corvallis, etc., R. Co., 59 Or. 450, 117 


and 


P 980. 

42. See supra §§ 980-995. 

43. U.S. v. Oregon Short Line R. 
Co., 180 Fed. 483; U. S. v. Denver, 


ete., R. Co., 163 Fed. 519, 90 CCA 329; 
U. S. v. Atlantic Coast Line R.. Co., 
153 Fed. 918 [aff 168 Fed. 175, 94 CCA 
35] 

hay Words of statute sufficient.— 
The government need not allege that 
the company acted knowingly ‘and 
negligently, it being sufficient that the 
dereliction was set forth in the lan- 
guage of the statute, with specifica- 
tion of the time and place, the car, 
the particular part of the car where 
the defect existed, and the nature of 
the defect. . v. Oregon Short 
Line R. Co., 180 Fed. 483. 

Absolute’ duty see supra § 982. 

Willfulmess under act see supra § 
982. 


44. See supra § 898. 

45. Indianapolis, ete., R. Co. v. 
Peo., 32 Ill. A. 286 [aff 122 Ill. 506, 14 
NE 261]; State v. St. Joseph, etc., R. 


€0.;746 IMO; ANAC GI 
{a] Failure to give crossing sig- 


nals.—State v. St. Joseph, etc., R. Co., 
46 Mo. A. 466. 

{b] Obstruction of highway.—In- 
dianapolis, etec., R. Co. v. Peo., 32 Ill. 
A. 286. 

46. See statutory provisions. 

47. State v. Corvallis, etc., R. Co., ~ 
59 Or. 450, 117 P 980. 

[a] Illustration.—The words “‘reg- 
ular station,’ as used in Railroad 
Commission Act (L. [1907] p 75) § 22, 
requiring every railroad to provide 
and maintain adequate and suitable 
depot and toilet buildings at its regu- 
lar stations where an agent is main- 
tained, mean a place established on 
the road where trains are regularly 
stopped to receive and discharge pas- 
sengers and freight, and where the 
earrier keeps an agent for the trans- 
action of business, so that, in an ac- 
tion against a railroad company for a 
penalty for failure to construct a de- 
pot building pursuant to an order of 
the railroad commission, it may be in- 
ferred, from an averment that the sta- 
tion is a “regular station,’ that de- 
fendant maintains an agent there. 
State v. Corvallis, ete., R. Co., 59 Or. 
450, 117 P 980. 


43. Generally see Fines, Forfei- 


tures, and Penalties § 128. 

49. Atlantic Coast Line R..Co. v. 
State, 94 Fla. 120, 113 S 665 [reh den 
114 S 456]. 

50. See Pleading § 220. 


Cleveland, ete., R. Co. v. New- 
point, 185 Ind. 517, 112 NE 993. 

fa] Iustration.—A paragraph of 
an answer, alleging that plaintiff is 
not a legally organized town under 
the laws of the state, and that the 
ordinance referred to was never pub- 
lished as required by law, states only 
legal conclusions as to ‘thie legality 
of the organization of the town and 
publication of the ordinance, and is 
demurrable. Cleveland, etc., R. Co, 
v. Newpoint, 185 Ind. 517, 112 NE 993. 

52. Missouri, ete., R. Co. v. State, 
(Tex. Civ. A.) 163 SW 338. 

[a] Failure to light toilet.—The 
defense that defendant had made an 
honest effort to light a station toilet, 
but that trespassers had destroyed 
the lights, should have been pleaded, 
that being matter in avoidance. Mis- 


souri, etc., R. Co. v. State, (Tex. Civ. 
A.) 168 SW 338. 
53. See Fines, Forfeitures, and 


Penalties § 132. 

54. St. Louis, etc., R. Co. v. State, 
69 Ark. 363, 63 SW 804; Tracy v. New 
York, etc., R. Co:,, 82 Conn. 1,72’A 156. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 1082] e. Evidence®'—(1) Burden of Proof and 
with the 
rule,** plaintiff in a penalty action, against a rail- 
road has the burden of proof,>? and must establish 
every fact necessary to bring the case, strictly within 
If the railroad admits violation of 
a regulation,®® or if facts sufficient to show a prima 
facie violation are proved,*° the burden shifts to the 
railroad to show other facts rendering its action law- 
The burden rests on the railroad to bring it- 


Presumptions. In accordance 


the statute.5§ 


ful. 


_[a] Tiustrations.—(1) In an ac- 
tion for a penalty for obstructing a 
highway there can be no recovery 
where the evidence shows the obstruc- 
tion to have been at the crossing of a 
different highway from that alleged 
in the complaint. St. Louis, etc., R. 
Co. v. State, 69 Ark. 363, 63 SW 804. 
(2) Where, in an action for a forfei- 
ture, plaintiff alleged that a railroad 
obstructed a crossing by standing 
cars, proof that the crossing was ob- 
structed by switching operations did 
not entitle plaintiff to recover. Tracy 
v. New York, etc., R. Co., 82 Conn. 1, 
72 A 156. 

55. In penalty actions generally 
see Fines, Forfeitures, and Penalties 
§§ 133-135. 4 

56. See Fines, 
Penalties § 133. 

57. U.S. v. Montpelier, etc., R. Co., 
175 Fed. 874; U. S. v. Chicago Great 
Western) R. Co., 162 Red. 775+. U.S. -v. 
Philadelphia, etc., R. Co., 160 Fed. 696; 
State v. Chicago, etce., R. Co., 122 
Iowa 22, 96 NW 904, 101 AmSR 254; 
State v. Galveston, ete., R. Co., (Tex. 
Civ. A:) 184 SW 227. 

[a] In action, under Federal Safe- 
ty Appliance Act, the burden of proof 
rests on the government to establish 
its case. U.S. v. Montpelier, etc., R. 
Co., 175 Fed. 874; 2s Sve CH1GARO) 
Great Western R. Co., 162 Fed. 775; 
U. S. v. Philadelphia, ete., R. Co., 160 
Fed. 696. 

[b] Separate coach law.—lIn an ac- 
tion to recover the penalty under a 
statute requiring separate accommo- 
dations of the same sort for white and 
negro passengers, the burden is on the 
state to show that the required ac- 
commodations were not’ provided. 
State v. Galveston, ete., R. Co., (Tex. 
Civ. A.) 184 SW 227. 

58. Ark.—St. Louis, etc., R. Co. v. 
State, 102 Ark. 205, 143 SW 913. 

Il]. Chicago, etc., R. Co. v. Adler, 
56 Ill. 344. 

Mo.—State v. Quincy, ete. R. Co., 
350 Mo. A. 566, 131 SW 161; State v. 
St. Louis, ete., R. Co., 105 Mo. A. 207, 
79 SW 714; State v. St. Joseph, etc., 
R. Co., 46 Mo, A. 466. 

N. Y.—Palm v. New York, etc., R. 
Co., 58 N. Y. Super. 502, 12 NYS 554. 

Tex.—State v. Galveston, etc., R. 


Forfeitures, and 


-Co., (Civ. A.) 184 SW 227. 


[a] Signals at crossings.—(1) In 
an action for a penalty for failure to 
give designated signals, the evidence 
must show that a public highway ex- 
isted at the place alleged. Chicago, 
etc., R. Co. v. Adler, 56 Ill. 344. (2) 
The existence of a highway may be 
sufficiently shown by the testimony of 
witnesses to the effect that there was 
a public traveled road at the place in 
question, without producing records 
of the county court to show the legal 
establishment of the road. State v. 
St. Joseph, ete., R. Co., 46 Mo. A. 466. 
(3) Under a statute requiring certain 
signals at a crossing over “any 
travelled public road,” there can be 
no recovery on proof that the road 
was “public” without further proof 
that it was also “travelled.’’ State v. 
-Quincy, etc., R. Co., 150 Mo. A. 566, 
568, 131 SW 161. ‘ 

59. State v. Louisiana R., ete., Co., 
131 La: 130, 59 S 39. 

[a] Stop before crossing.—‘‘Where 
pg railroad company admits its viola- 
tion of an order of the Railroad Com- 
mission requiring all trains to stop 


RAILROADS 


general | statute.®* 


road,®® 


200 feet short of railroad crossings, 
the burden of proof is on the company 
to show that the failure to stop was 
caused by some unavoidable accident. 
The failure of air brakes to work is 
not per se an event that cannot be 
foreseen and provided against in time 
to avert a collision on a railroad 
crossing.” State v. Louisiana R., etc., 
Co., 131 La. 130, 5918S) 39. 

6055 US Se ve illinois: Cent Ri:Go.; 
170 Fed. 542, 95 CCA 628; State v. 
Quincy, etc., R. Co., 150 Mo. A. 566, 
131 SW 161. 

[a] Illustration.—Where, in an ac- 
tion against an interstate railroad 
for violating the Safety Appliance 
Act, the government proves that a car 
laden for interstate traffic with defec- 
tive couplings has been hauled on de- 
fendant’s road, the burden is shifted 
to defendant to prove that it has used 
all reasonably possible endeavor to 
discover and correct the fault. U.S. 
v. Illinois Cent. R. Co., 170 Fed. 542, 
95 CCA 628. 

[b] Evidence insufficient to shift 
burden.—“‘The defendant, without 
making any proof concerning the 
other coaches, showed that the day 
coaches were equipped in the manner 
prescribed by the statute; but in this 
proceeding to recover a penalty we do 
not feel authorized, from the fact that 
it made that proof and made no proof 
as to the condition of the other sleep- 
ing cars, to infer that the latter were 
not so equipped. The burden rested 
upon the state to make that proof, and 
we do not feel justified in holding 
that that burden was shifted to the 
defendants to show compliance with 
the statute in reference to such other 
coaches.” State v. Galveston, etc., R. 
Co., (Tex. Civ. A.) 184 SW 227, 229. 

61. Denver, etc., R. Co. v. U. S., 249 
Fed. 822, 162 CCA 56; Pennsylvania 
Co. v. U. S., 241 Fed. 824, 154 CCA 
526 [aff 237 Fed. 471]; U.S. v. Trinity, 
ete., R. Co., 211 Fed. 448, 128 CCA 120; 
U.S. v. Atlantic Coast Line R. Co., 153 
Fed. 918 [aff 168 Fed. 175, 94 CCA 35]. 

{a] Illustrations.—(1) In an ac- 
tion to recover penalties from a rail- 
road brought under Safety Appliance 
Act § 6, as amended by Aet April 1, 
1896 ec 87, the burden rests upon de- 
fendant to bring itself within the 
proviso, excepting from the provision 
of the act four-wheeled standard log- 
ging cars. U. S. v. Atlantic Coast 
Line R. Co., 153 Fed. 918 [aff 168 Fed. 
175, 94 CCA 35]. (2) Under Act April 
14,1910 § 4, when a car is hauled past 
the nearest repair point at which a 
supply of men and materials is kept 
adequate for making repairs required, 
this justifies holding that the law is 
violated, unless there is a showing of 
special reason for movement, and it 
is not a sufficient explanation that 
only branch line cars were repaired at 
intermediate repair points. Denver, 
ete., BR. Co. vi U.'S., 249) Meds 822, 162 
CCA 56. 

62. See statutory provisions. 

63. Et. Worth, etc., R. Co. v. State, 
(Tex. Civ. A.) 275 SW 111 [app dism 
274 U. S. 718 mem, 47 SCt 589 mem, 
71 L. ed. 1823 mem]. 

{a] Illustration.—In an action for 
a penalty fer noncompliance with the 
water-closet law, it is not necessary 
to show that defendant was guilty of 
all acts denounced by statute to re- 
cover the statutory penalty. Ft. 
Worth, etc., R. Co. v. State, (Tex. Civ. 
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self within the provisions of an exception to a penal 


Under statutes imposing penalties for violation of 
separate requirements,*? it is not essential to prove 
violation of all requirements in order to recove 

[§ 1083] (2) Admissibility. The usual rules re- 
specting admissibility of evidence in penal action 
apply in actions for penalties brought against a rail- 


yr63 


ght 


[§ 1084] (3) Weight and Sufficiency.°° ‘In a 


A.) 275 Sw 111 [app dism 274 U. S. 
718 mem, 47 SCt 589 mem, 71 L. ed. 
1323 mem]. 

64. See Fines, 
Penalties § 134. 

65. See cases infra this note. 

[a] Held admissible.—(1) In an 
action for a penalty for a violation of 
an order of the commission requiring 
the erection and maintenance of a 
passenger and freight depot, and em- 
ployment of a caretaker agent, evi- 
dence that defendant had not em- 
ployed anyone at the station with 
whom shippers could negotiate for 
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transporting freight was admissible. , 


State v. Corvallis, etc., R. Co., 59 Or. 
450, 117 P 980... (2) Evidence of the 
condition of alleged defective cars, 
when inspected, thirty-seven miles 
distant, before they arrived at a sta- 
tion where the defects were discov- 
ered, and the material slips of the 
workmen who repaired them, are 
competent evidence upon the issues in 
an action to recover penalties under 
the Federal Safety Appliance Act. U. 
S. v. Rio Grande Western R. Co., 174 
Fed. 399, 98 CCA 293. : 

[b] Conversation between conduc- 
tor and passenger as to a white pas- 
senger leaving a certain coach held 
competent on the issue of -whether 
the road had provided separate coach- 
es in a penalty action for alleged 
violation of the separate coach law. 
Chesapeake, etc., R. Co. v. Com., 149 
Ky. 386, 149 SW 826. 

[c] Held inadmissible.—(1) Where 
government inspectors had inspected 
the car in question to secure evidence 
of violation of the Safety Appliance 
Act, department rules requiring that 
all inspections except those intended 
to secure evidence of the violation of 
the law shall be made after notice to 
the foreman or other official of the 
mechanical department of the rail- 
road company, or, in his absence, to 
the agent or other employee next in 
authority, etc., were inadmissible. 
Norfolk, etc., R. Co. v. U. S., 191 Fed. 
302, 112 CCA 46. (2) In an action for 
penalty for ‘hauling a car with a cou- 
pler chain so kinked that it was neces- 
sary to go between the cars to operate 
it, a question asked of a government 
inspector on cross-examination as to 
whether:on another occasion he had 
not found a chain that appeared to be 
kinked in the coupler head, which, 
after being shaken by the lever, held 
the pin'in proper position, and the 
witness then stated that it seemed to 
be all right, was properly excluded as 
irrelevant. Norfolk, ete., R. Co., v. U. 
S., supra. (3) In an action for penal- 
ties for moving cuts of cars without 
having the air brakes coupled and un- 
der control of the engine as required 
by the Safety Appliance Act, where 
under the undisputed facts the move- 
ments were train movements covered 
by the act, defendant’s rules showing 
that it interpreted them as switching 
movements, and evidence that in the 
opinion of witnesses it was safer to 
have air brakes uncoupled, and that 
to comply with the law would occa- 
sion great inconvenience and delay, 
was irrelevant and immaterial. Gal- 


veston, etc; R: Co..v.U. ‘S., 265) meds. 


266 [certiorari den 254 U. S. 643 mem, 
41 SCt 14 mem, 65 L. ed. 453 mem], 


66. In penal actions generally see 
ee Forfeitures, and Penalties § 


1068 [51 C.J.] 


civil action against a railroad for a penalty, the 
courts ordinarily®* refuse to apply the rule of ecrim- 
proof against defendant be- 
yond a reasonable doubt,®® and hold that a prepon- 
derance of evidence is sufficient to establish liabili- 
It is, however, necessary to establish a viola- 
tion of the statute by at least a preponderance of the 
In determining whether there has been 
a violation of a penal statute the court will consider 
all the evidence,*? and in the last analysis questions 


inal law®® requiring 


Bye 


evidence.*! 


67. View that penalty case must 
be proved beyond reasonable doubt 
see Fines, Forfeitures, and Penalties 
§ 135 text and note 43. 

68. See Criminal Law § 1590. 

65." U.S. vo Chicazo,) ete." ieee; 
173 Fed. 684; U.S. v. Baltimore, etc., 
RB. Co, 170 -Medsi4563:00. Sivve TWouwis- 
ville, etc., R. Co., 162 Fed. 185 [aff 
174 Fed. 1021, 98 CCA 664]; U.S. v. 
Philadelphia, etec., R. Co., 160 Fed. 
696; State v. Chicago, etc., R. Co., 122 
Iowa 22, 96 NW 904, 101 AmSR 254; 


Houston, etc., R. Co. v. State, (Tex. 
Civ. A.) 103 SW 449. 
“They are not required to prove 


.the same beyond a reasonable doubt 
as in a criminal case, for this is not 
a criminal action, but is a suit of a 
civil nature to recover the penalties 
prescribed for a violation of the law.” 
. v. Chicago Great Western R. 
C6., 162 Fed. 775, ioe 
Character of action as civil or crim- 
inal generally see supra § 1073. 


70. St. Louis Southwestern R. Co. 
Wan, Slee hed 7704106 CECA T1386: 
U. S. v. Southern R. Co., 170 Fed. 1014; 


U. S. v. Baltimore, 
Med. 4565. 0U." SAev. 
Narrow Gauge R. Co., 167 Fed. 695; 
U. S. v. Louisville, etc., i aepy KOLO, 162 
Fed. 185 [aff 174 Fed. 1021, 98 CCA 
~ 664]; U. S. v. Georgia Cent. RCo, 
157 Fed. 893; State v. Chicago, etc., 
R. Co., 122 Iowa 22, 96 NW 904, 101 
AmSR 254; Missouri, ete., R. Co. v. 
State, (tex «Civ. sA.) 163: cS W)23983 
Houston, etc., R. Co. v. State, (Tex. 
Civ. A.) 103 SW 449. See Peo. v. Chi- 
eago, ete., R. Co., 186 Ill. A. 242: 

“On reason and weight of authority 
it is considered that actions to recov- 
er the statutory penalties for viola- 
tion of the safety appliance law . . 
are so far civil in their nature that 
the strict construction applicable in 
criminal proceedings is not required, 
and the United States may recover 
upon the preponderance of evidence.” 
St. Louis Southwestern R. Co. v. U. 
S., 183 Fed. 770, 771, 106 CCA 136. 

Fi. 2S. Vv. > Montpelier, ete. Rs 
Co., 175 Fed. 874; U.S. v. Boston, etc., 
R. Co., 168 Fed. 148. 

[a] Rule applied.—In a penalty 
action for violation of the grab iron 
or ‘handhold provision of the Federal 
Safety Appliance Act, “unless the 
government satisfies a jury by a pre- 
ponderance of the evidence that there 
was no grabiron or handhold on the 
ear where there should have been one, 
the jury should find for the railroad 
company.” U. S. v. Boston, etc., R. 
Co., 168 Fed. 148. 


etesdR. Coil 16 
Nevada County 


72. State v. Yazoo,.etc., R. Co., 131 
La. 136, 59 S 41. ; 
[a] Illustration.—The question 


whether the view at a railroad cross- 
ing was obstructed so as to require a 
train to stop and send a flagman 
ahead in accordance with regulation 
must be ascertained by a considera- 
tion of all the evidence. State v. Ya- 


Z00,,ete., KR. Co.,)131, Last 136; 759.8) 41. 
73. See cases infra this note. 
{a] Evidence held sufficient: (1) 


To support judgment, verdict, or find- 
ing for -piaintiff. Chicago, etc., R. 
Co. v. Peo., 82 Ill. A. 679 (obstruction 
of crossing); Chesapeake, etc., R. Co. 
v. Com., 149 Ky. 386, 149 SW 826 
(separate coach statute); State v. 
Wiaz00; neler Re CO.,7 131 sae 8 Oimoy. 
S 41 (failure to stop train be- 
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es involved. 


fore crossing which was obstructed); 
Ft. Worth, etc., R. Co. v. 
Civ. A.) 275 SW 111 [app dism 274 U. 
S. 718 mem, 47 SCt 589 mem, 71 L. 
ed. 1323 mem] (statute requiring pro- 
vision at stations of separate toilets 
for men and women and the lighting 
of same); Galveston, ete., R. Co. v. 
State, (Civ. A.) 194 SW 462 [rev on 
other grounds 110 Tex. 128, 216 SW 
393, 218 SW 361] (finding that water- 
closets were not within a reasonable 
distance of depot). (2) To show vio- 
lation of Federal Safety Appliance 
Act: ‘Us S= ve. Louisville “eter Re Co; 
156 Fed. 193 (defective grab iron on 
car hauled by defendant without dis- 
covering defect, which, if discovered, 
could have been repaired on the spot). 
(3) To show that an ordinance was 
unreasonable in so far as it required 
gates at crossings of specified streets. 
Franklin Grove v. Chicago, etc., : 
Co., 196 Ill. A. 167. (4) To show that 
an ordinance was reasonable in so far 
as it required gates at crossings of 
specified streets, one of which had six 
tracks crossing it and a number of 
buildings obstructing the view. 
Franklin Grove v. Chicago, etc., A 
Co., supra. (5) To show that a rail- 
road failed to light its station toilet 
at night. Missouri, ete., R. Co. v. 
State; a(TRexn. Civ. 2A.) LSsiiSwe sos 
(presence of moonlight immaterial). 

74 See cases infra this note. 

[al Evidence held insufficient: 
(1) To support judgment, verdict, or 
finding for plaintiff. Beaumont, etc., 
R:. Co. va State, (Tex. Civ. A.) 173 SW 
641 (that toilet at station was kept in 
an unsanitary condition for one hun- 
dred and four consecutive weeks). 
(2) To show that failure of a railroad 
to light a station toilet at night was 
due to acts of third parties so as to 
require a summary instruction for the 
railroad. Missouri, etc., R. Co. v. 
State, (Tex. Civ. A.) 163 SW 338. (3) 
To show that a certain station was a 
division point within the meaning of 
a statute imposing a penalty for fail- 
ure to provide sheds over repair 
tracks at such points. St. Louis, etc., 
R. Co. v. State, 102 Ark. 205, 143 SW 
OL (4) Evidence that white and 
negro passengers occupied together a 
particular Pullman coach is insuffi- 
cient to show that other coaches 
properly marked, as required by stat- 
ute, and properly fitted, were not pro- 
vided. State v. Galveston, etc., R. Co., 
(Tex. Civ. A.) 184 SW 227. (5) Proof 
that hand brakes were used on a train 
is not sufficient to show lack of pow- 
er-brake equipment in violation of the 
Federal Safety Appliance Act. U. S. 
v. Baltimore, ete., R. Co., 176 Fed. 114 
[aff 185 Fed. 486, 107 CCA 586]. (6) 
Where loaded cars, which were dis- 
covered to be defective w'hile in trans- 
it and had to be moved to be repaired, 
were also used for the purpose of 
transporting their contents to the 
consignees, the vague presumption 
that every one does his duty is not 
sufficient to make an affirmative show- 
ing that deliveries involved no more 
handling of the cars than unloading 
or transferring their loads, and so was 
permissible under aie April 14, 1910 


§ 4. Denver, etc., Cosy eue , 249 
Fed. 822 162 CCA ie. 
[b] Agreed facts were held not to 


show as matter of law that movement 
of bad order cars without automatic 


5) ae 


[$$ 1084-1085 


involving the sufficiency’® or insufficiency’? of evi- 
dence will depend upon all the facts and cireumstane- 


[§ 1085] f. Trial. Usual rules of procedure re- 
lating to trials?® apply.*® 

Questions for jury. On conflicting evidence ques- 
tions of fact are for the jury.’? 

The usual rules as to instructions in penal actions’® 


apply.7® 
Directed verdict and summary instructions. Un- 
couplers was justified by possible 

State, (Tex.} saving in etn repairs. Pennsyl- 


vania Co. v. U. S., 241 Fed. 824, 154 
CCA 526 [aff 237 Fed. 471]. 

75. See Fines, Forfeitures, 
Penalties § 137 et seq. 


and 


76. See cases infra this section. 
77. UsSanve Northern Wace RCog 
293 Fed. 657; McAlister v. St. Louis, 


etc., R. Co., 107 Ark. 589, 156 SW 178; 
Houston, ete., R. Co: v. State, (Tex. 
Civ. A.) 103 SW 449. 

[a] Failure to drain pond.— 
Where, in an action for the penalty 
for failing to drain a pond on its right 
of way after notice. the evidence was 
conflicting as to whether the pond 
could have been drained before it was 
done after notice, and whether or not 
it could have been done during the 
twenty days’ notice, the question 
whether the company knowingly and 
willfully violated the statute was for 
the jury. McAlister v. St. Louis, etc., 
R. Co., 107 Ark. 589, 156 SW 1478. 

[b] Federal Safety Appliance Act. 
—aIn an action for violating the Safe- 
ty Appliance Act, where the govern- 
ment testimony tended to show that 
each car was defective as alleged, and 
the carrier’s testimony that each car 
was inspected, and no such defect ex- 
isted, whether the alleged defects ex- 


isted was >for. the jury... Us S) we 
Northern Pac. R. Co., 293 Fed. 657. 
{[c] Water-closets.—(1) ‘With a 


right of way 150 feet wide on each 
side of the track, and a distance of, 
some 225 feet from the passenger de- 
pot to Penn Avenue, which is 80 feet 
wide, and a distance of some 219 feet 
from Penn Avenue to the water- 
closets, making an aggregate distance 
of some 524 feet between the depot 
and the ciosets, it cannot be found. 
as a conclusion of law, that the 
closets were within a reasonable and 
convenient distance of the depot. It 
was for the jury to say, under the 
above recited facts and all others in 
the record, whether the closets were 
within a reasonable and convenient 
distance.” Galveston, ete., R. Co. v. 
State, 110 Tex. 128, 130, 216 SW 393. 
218 SW 361 [rev (Civ. A.) 194 SW 
462]. (2) Where, in an action for the 
penalty for failing to maintain water- 
closets at its depots ina sanitary con- 
dition, the evidence showed that the 
railroad maintained for closets at a 


depot a small building divided into- 


two parts, one for males and one for 
females, that around the building a 
wall constructed of lumber was main= 
tained, and that the inclosure was 
used by people frequenting the depot 
for water-closet purposes, the ques- 
tion whether the railroad permitted 
such use of the inclosure, and per- 
mitted the same to remain in a filthy 
condition, was for the jury. Houston, 
etc:, R. Co. v. State, (Tex. Civ: A.) 103 
Sw 449. 


73. See Fines, Forfeitures, and 
Penalties § 137. 

79: Norfolk ete ia Co. vere Ue ase 
177 Fed. 628, 101 CCA 249. See Peo. 


v. Chicago, etc., Ri Coy tse Ti wAweaTe 

[a] Instruction upheld.—The Safe- 
ty Appliance Act, requiring cars used 
in interstate commerce to be so 
equipped as to couple automatically. 
by impact without the necessity of 
men going between the ends of the 
cars, requires that the device itself 
must be in such repair as to be capable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


* quired by the statute. 


§§ 1085-1087] 


der the view that the proceedings are civil in their na- 
ture,*° it has been held proper to direct a verdict for 
plaintiff where the undisputed evidence shows the 
A summary instruction for 
defendant is properly refused where the evidence is 


railroad’s liability.’* 


insufficient to support it.S? 


The verdict must be responsive to the issues.®? 
The usual 
judgment will not be reversed on appeal for harmless 
error’® applies on review of a penalty action against 


[§ 1086] g. Review.’¢ 


a railroad.’ 


[§ 1087] 7. Amount and Extent of Penalty.’ 
Within statutory lmitations** the amount of the pen- 
alty rests in the sound discretion of the court.®® 
under a statute prescribing a fixed penalty for each 
violation of the act,®° the court has no discretion as 
to the amount of the penalty and must impose the 


of operation; and hence an instruc- 
tion that the possibility of uncoupling 
by crawling under the car, or by 
elimbing over it, or by going around 
the end of the train, does not prevent 
the existence of a ‘‘necessity’”’ within 
the statute of men going between the 
ends of the cars in order to uncouple, 
and, if the uncoupling lever at either 
end of any car is so inoperative that it 
is necessary in order to uncouple to 
Zo between the cars, to go around the 
ear, or crawl under it, then the car 
is in “such a condition of disrepair 
that it is unlawful to use it in the 
movement of interstate commerce, 
was not erroneous, where the proof 
showed that the coupling apparatus 
of the freight car in question was out 
of repair and inoperative. Norfolk, 
CECH aR COs VUES Sil Viebeds 623; 1.01 
CCA 249. 

80. See supra § 1073. 

Sl. Chicago; etc!; R. Co. v. U.S, 
220 MUS eS Ooo wo L sct 6125 255—L: ed. 
582; Galveston, ete. R. Gouwvenwe se 
183 Fed. 579, 105 CCA 422; Houston, 
etc., R. Co. v. State, 56 Tex. Civ. A. 
121, 120 SW 1078. But see Atchison, 
ete., RCo vane iSs 61 72) Bred:119'45.1916 
CCA 646, 27 LRANS 156 -Cwhere "the 
court held a penalty action under the 
Federal Safety Appliance Act to be 
criminal in nature and accordingly 
held it beyond the power of the trial 
court to direct a verdict for plaintiff, 
the court relying in part upon a de- 
eision to similar effect under such 
act, which decision was later re- 
versed). 

[a] Ilustration.—An action to re- 
cover penalties for violations of the 
Safety Appliance Act is a civil action, 
so that, the government having pro- 
duced evidence to sustain each of the 
eounts in its declaration, and defend- 
ant having introduced no testimony, 
the government is entitled to a di- 
rected verdict. U.S. v, Atlantic Coast 
Line R. Co., 182 Fed. 284. 

{b] Instructed verdict proper on 
evidence.—In an action for penalties 
for failure to keep water-closets and 
depot grounds well lighted at night, 
testimony tending to show that a 
lamp in the depot cast a light toward 
and partly on the water-closet did not 
raise an issue or present a conflict in 
the evidence entitling defendant to go 
to the jury, where the state made out 
a prima facie case, aS such evidence 
does not show that “the light was kept 
there one hour after the schedule time 
for the departure of trains, as re- 
Houston, etce., 
R. Co. v. State, 56 Tex. Civ. A. 121, 
120 SW 1078. 

82. Missouri, etc., R. Co. v. State, 
(Tex. Civ. A.) 163 SW _ 338. 

83. Galveston, etc., R. Co. State, 
AT) Mex. (128, 216 SW 393, 218 SW 
361 [rev (Civ. A.) 194 SW 462]. 

[a] Rule applied.—“As applied to 
water-closets for persons at a railroad 
station, a convenient place for same 
would be within the passenger depot, 
giving to the word convenient its 
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amount called for by the statute.?4 
ing the servant violating certain regulations liable 
to a penalty within certain limits and the company 
also liable for “the like sum’’®? subjects the company 
to a like degree of liability®? and does not contem- 


[51 C.J.] 1069 


A statute mak- 


plate either a sum certain ascertained by a judgment 


rule that a 


against the offending servant®* or the sum prescribed 
by the statute as a penalty for a single violation.®® 

Successive or continuing offenses. 
with the rule of strict construction,®® it is held that, 


In accordance 


in the absence of a clear statutory intent to the con- 


But 


common meaning of easy of access. 
In comparison with closets within the 
depot, those without same would not 
be at a convenient place. But the 
statute’s requirements are met = by 
elosets without the depot and within 
a reasonable and convenient distance 
therefrom. However convenient the 
location within the depot, such loca- 
tion would be neither reasonable nor 
sanitary in a town like Flatonia, 
without a sewer system. Hence thie 
jury’s verdict that the Railroad Com- 
pany was found ‘guilty for the sum 
of $5,000 for not having their closets 
at a convenient place at Flatonia, 
Texas,’ does not find the facts essen- 
tial to support the imposition of pen- 
alties on plaintiff in error, under the 
statute, and under the true and single 
issue in this case.’ Galveston, etc., 
R. Co. v. State, 110 Tex. 128, 131, 216 
SW 393, 218 SW 361-[rev (Civ. A.) 194 


SW 462]. 

84. In penalty actions generally 
see Fines, Forfeitures, and Penalties 
§ 152. 

Hae See Appeal and Error §§ 2878- 

86. Ft. Worth, etc., R. Co. v. State, 


(Pex. Civ. A:) 275 SW 111 [app dism 
274 U. S. 718 mem, 47 SCt 589 mem, 71 
L. ed. 1323 mem]. 

87. Generally see Fines, 
tures, and Penalties §§ 75-78. 

Recovery of penalty and damages 
see infra § 1088. 

88. See statutory provisions; 
infra text and note 90 et seq. 

89. See Missouri, etc., R. Co. v. 
State, (Civ. A.) 109 SW 867 [rev on 
ground statute was unconstitutional 
102 Tex. 153, 113 SW 916] (holding 
that, where a railroad admitted two 
distinct violations of the Full, Crew 
Act, by operating freight trains with 
less than a full crew, relying on the 
unconstitutionality of the act, it was 
not an abuse of discretion to assess 
the maximum penalty of one thou- 
sand dollars for each violation ex- 
pressly authorized by § 4, the mini- 
mum penalty being one hundred dol- 


Forfei- 


and 


lars). 
90. See statutory provisions. 
91. U. S. v. Hartford Eastern R. 


Co., 34 F. (2d) 5238. 
92. See statutory provisions. 
93.' Toledo; ete:.,| R&-Cor v.Peol, 


f 81 
Ill. 141 (obstructing highways). 


94. Toledo, etc., R,.Co. v. Peo., 81 
Tll. 141. 

95. Indianapolis; ete, (Re) Co. wv. 
Peo., 32 Ill. A. 286 (obstructing high- 
ways). 

96. See supra § 901. 

97. St. Louis, etc., R. Co. v. State, 


107 Ark. 450, 155 SW 517, 518 [quot 
Cyc]; Peo. v. Long Island R. Co., 149 
App. Div. 765, 134 NYS 386 [aff 208 N. 
Y. 541 mem, 101 NE 1115 mem]; State 
v. Cleveland, etc., R. Co., 8 Oh. Cir. 
Ct. 604, 4 Oh. Cir’ Dec. 372; Parks v. 
Nashville, ete., R. Co., 13 Lea (Tenn.) 
1,49 AmR 655. See St. Louis, etc., R. 
Co. v. State, 125 Ark. 40, 45, 187 SW 
1064 (“If the railroad company has 


| Ind. 613, 75 NE 272; 


trary, successive violations of the statute render a 
railroad subject to only one penalty for acts prior 
to institution of the suit.®? 
clearly so provides,®® an accumulation of penalties 
may be recovered for each and every violation.®? 
Under a statute forbidding the use of a locomotive 


But where the statute 


twelve frogs in any one ¢ounty and 
fails to block all of them, this consti- 
tutes but one offense. If it fails to 
block one of them this still constitutes 
an offense. The railroad does not 
comply with the statute by blocking 
a part of its frogs, but it must block 
all of them, and a failure to block any 
or all of them constitutes but one of- 
fense. It would not do to say, how- 
ever, that but one penalty could be 
recovered; for this would defeat the 
manifest purpose of the statute. The 
railroad could defeat the purposes of 
the statute by failing to comply with 
it and paying one penalty therefor in 
each county. We think the penalty 
is a continuing one in the sense that 
but one penalty can be recovered in 
each county under the statute for all 
acts committed prior to the com- 
mencement of the prosecution. If the 
railroad company failed to construct 
and maintain blocks in its frogs as re- 
quired by the statute, such penalties 
may be recovered as often as there 
are failure to comply with the stat- 
ute. If, after the commencement of 
the prosecution, the statute is again 
violated, another penalty may be re- 
covered in another prosecution com- 
menced thereafter, and so on as long 
as violations continue’’). 

[a] Thus only single penalty can 
be recovered: (1) For failures to an- 
nounce stations at which trains stop 
as required by statute. Parks v. 
Nashville, etc., R. Co., 138 Lea (Tenn.> 
1, 49 AmR 655. (2) For violations of 
the statute requiring the erection of 
blackboards at stations and register- 
ing thereon the lateness of trains. 
State v. Cleveland, etc., R. Co., 8 Oh. 
Cir. Ct. 604, 4 Oh. Cir. Dec. 372. 

[b] Book account of penalties can- 
not be run up against a railroad for 
successive delinquencies unless the 
statute clearly provides that there 
shall be a penalty for each and every 
offense. Parks v. Nashville, etc., R. 


Co., 18 Lea (Tenn.) 1, 49 AmR G55. 
98. See statutory provisions. 
99. U. S.—Gulf, ete, R. Co. v. 


State, 246 U.S. 58, 38 Sct 236, 62 L. 
ed; 54" ath CRhexniGive AS) 169 SW 
385]; Missouri v. Kansas City, etc., 
R. Co., 32 Fed. 722. 

Ark.—St. Louis, ete., R. Co. v. State, 
fOR Ark. 450, 155 ‘SW 517. 

Ill.—Chicago, CtC Ran OusVa ee Os 
82 Ill. A. 679; Indianapolis, ete., R. 
COW Vin Pe0., 32 WE PAL Sioa tml oo eis 
506, 14 NE 261]. 

Ind.—Southern R. Co. v. State, .165 
State v. Indiana, 
ete, “R) Conclssminids 69" 32ieNE S17, 
18 LRA 502; Southern R. Co. v. State, 
at 72 NE 174 

. Y.— Peo. Vv. New York’ Cent. R. 
a 13 N. Y. 78 [aff 25 Barb. 199]. 
See Peo. v. Long Island R. Co., 149 
App. Div. 765, 184 NYS 386 [aff 208 
IN Yi 5 4. mem, 101 NE 1115 mem] 
(approving the text rule, but holding 
that, in an action for a penalty un- 
der Forest, Fish, and Game L. § 72, 
as amended by ion [1910] ec 476, re- 
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with a defective boiler, and imposing a specified pen- 
alty for each violation of the statute,t each trip of a 
locomotive with the defective boiler constitutes a 
separate violation involving a separate penalty.’ 
Where a statute provides that certain servants of 
the company shall be liable for a certain penalty “for 
each offense” and the corporation “for the like sum,”? 
the company is also liable for a penalty for each 
offense and not for the sum prescribed for a single 
violation. Where a statute requiring certain ac- 
commodations and facilities at stations prescribes a 
penalty of a certain amount for each week the com; 
pany fails to comply therewith, to be sued for by the 
county attorney,° the company is liable for a cumula- 
tive penalty for each week but not for a separate 
penalty for each station within a county.® 

Under the Federal Safety Appliance Act,’ any 
failure to comply with the requirements of the act 
subjects the railroad to penalty. The hauling of 
each separate car without the prescribed appliances 
constitutes a separate violation of the act.2 Two 
different movements of a defective car in the same 
train constitute one violation of the act.?° 
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[§ 1088] 8. Recovery of Penalty and Damages.** 
The fact that any wrongful act on the part of a rail- 
road company is made the subject of a penalty does 
not prevent a person injured thereby from maintain- 
ing an action in tort for the damages sustained.'? 
Where the statute imposes a penalty for the benefit 
of the “person aggrieved,” any person sustaining an 
injury proximately due to the act prohibited may 
recover the penalty,!* even though he has no right 
to recover damages resulting from actual collision 


‘as permitted in a different portion of the statute.* 


But it has also been held that such statutes renee 


_an election of remedies,!® so that a judgment in an 


action for damages is a bar to an action for the pen- 
alty based upon the same act of the railroad company 
whether the judgment be in favor of plaintiff,+® or 
against him.17 Under a statute providing that every 
railroad failing to remove dried vegetation from its 
right of way, in accordance with its statutory duty, 
shall incur a specified penalty “and be liable for all 
damages done,”'® the person damaged by fire re- 
sulting from violation of the statute cannot recover 
the penalty.?® 


quiring railroad companies to remove 
at least twice a year all inflammable 
materials from right of way, and im- 
posing a penalty of one hundred dol- 
lar for each day the violation con- 
tinues, the recovery of a _ penalty 
greater than one hundred dollars for 
all violations in one calendar year 
‘was unwarranted where it did not ap- 
pear at what time in the year the 
material should be removed in order 
to carry out the legislative intent). 
Pa.—Laneaster v. Pennsylvania R. 
Co., 12 LancBar 99. 
Tex.—Missouri, aie R. Co. v. State, 
(Civ. A.) 97 SW 72 
Wis.—State v. etnté Centwn.o.Co:, 
teas Wis. 478, 113 NW 952, 14 AnnCas 


[a] Tllustrations.—(1) Under a 
statute providing that “for each day” 
a railroad company refuses or neg- 
lects to comply with a statutory pro- 
vision as to the construction and 
maintenance of depots, it shall forfeit 
and pay a certain penalty, a cumula- 
tive penalty may be recovered for 
each day prior to the institution of 
the suit. Missouri v. Kansas City, 
etc., R. Co., 32 Fed. 722. (2) Under 
a statute requiring the construction 

of blackboards at stations and regis- 
tering thereon whether trains are late 
or on time, and providing a certain 
penalty “for each violation of the 
provision of this act,’ the company 
is liable for one penalty for each train 
during each trip at each station where 
there is a failure to comply with the 
provisions of the act. Southern R. 
Co. v. State, (Ind. A.) 72 NE 174. (3) 
Under Vernon’s Sayles Civ. St. Annot. 
(1914) arts 6557, 6672, a railroad, or- 
dered to stop trains and waiting for 
proceedings against it instead of in- 
stituting suit to test the validity of 
the order as permitted by statute, was 
properly subjected to penalty for each 
failure to stop. Gulf, etc., R. Co. v. 
State, 246 U. S. 58, 38 SCt 236, 62 
L. ed. 574 [aff (Tex. Civ. A.) 169 SW 


385]. 
1. See statutory provisions. 
2. U. S. v. Long Island R. Co., 4 


F. (2d) 750. 

[a] Reason for rule.—‘It is mani- 
fest that Congress sought to require 
common carriers to protect employees 
and passengers against the danger of 
injury from defective boilers. This 
danger, from apparatus that is un- 
safe, is constant and continuous. 
Each trip taken by a locomotive hav- 
ing a boiler that may explode involves 
peril. It is against this peril that 


the law is directed. The use of dif- 
ferent engines, improperly equipped 
would certainly constitute separate 
violations. The danger is identical, 
if the same engine is employed. 

. If the contrary were true, a 
boiler in a dangerous condition might 
be used indefinitely, with the assur- 
ance that upon the happening of an 
accident, as only one violation might 
be held to have been committed, .the 
carrier might risk delay in repair, in 
the hope that the court might be per- 
suaded to impose only one penalty.” 


ae v. Long Island R. Co., 4 F. (2d) 
750. 

3. See statutory provisions, 

4. Indianapolis, etc., R. Co. v. Peo., 
32 Ill, A. 286. 

5. See statutory provisions, 

6. Missouri, ete., R. Co. v. State, 


(Tex. Civ. A.) 97 SW 724. 

[a] Illustration.—Under a statute 
providing that any railroad failing 
to erect water-closets at passenger 
stations shall forfeit to the state 
one hundred dollars for each week it 
so fails, the railroad is liable for a 
penalty of one hundred dollars for 
each week it fails to comply with the 
statute at any station in a county, but 
not for each station at which it fails 
to comply with the statute. Missouri, 


etc.) Rh. .CO, av. State,| (Rex. NC@ivine (Ax) 
97 SW 724. 

7. See supra §§ 980-995. 

8. -Atlantic Coast Line R. Co. v. U. 


S., 168 Fed. 175, 94 CCA 35 [aff 153 
Fed. 918]. 

Mandatory character of act see su- 
pra § 982. 

9. U.S. v. St. Louis Southwestern 
R. Co., 184 Fed. 28, 106 CCA 230; St. 
Louis Southwestern R. Co. v. U. S., 
183 Fed. 770, 771, 106 CCA 136, 

“Whether the hauling be of several 
cars by one act or by several acts is 
immaterial, so that if several cars, 
each without the requisite appliances, 
are hauled by the carrier at one and 
the same time, there are several dis- 
tinet violations for each and every of 
which the penalty is due and recover- 


able.” St. Louis Southwestern R. Co. 
v. U. S., supra. 
[a] Where several cars, each with- 


out the requisite appliances required, 
are hauled by a carrier in interstate 
commerce at one and the same time, 
there are aS many distinct violations 
of the act as there are cars hauled 
not properly equipped, for every one 
of which the statutory penalty is re- 
coverable. St. Louis Southwestern 
R. Co. v. U. S., 183 Fed. 770, 106 CCA 


136. 

[b] Hauling of three different de- 
fective cars at same time constitutes 
three separate violations of the act. 
U. S. v. St. Louis Southwestern R. Co., 
184 Fed. 28, 106 CCA 230. 


10. U.S. v. Boston, ete., R. Co., 168 
Fed. 148. 
[a] Illustration.—Where a car is 


not properly provided with grab iron 
ona given day, and the train stops for 
a certain time and then goes on ngain, 
there are not two violations of the 
law, but only one, because the car is 
all the time being moved in the same 
train. It makes no difference that it 
is being so moved on two different 
days. U. S. v. Boston, ete., R. Co., 
168 Fed. 148 (where it was also stated 
that a train is an aggregation of cars 
drawn by the same engine, but that, 
if the engine is changed, then there 
is a different train within the rule 
that using the same defective car in 
two different trains constitutes two 
violations of the act). 

11. Amount and extent of penalty 
see supra § 1087. 

Damages generally see infra §§ 
1090, 1091 and cross references there 
given. 

12. Pennsylvania R. Co. v. Kelly, 
31 Pa. 372. 


nae See supra § 1069 text and note 
14. Chicago, etc., R. Co. v. Peo., 120 
on 667) “12 NEY S207 Sfatt) 24 Fea. 


15. Illinois Cent. R. Co. v. Peo., 81 
Ill. A. 176; Wabash R. Co. v. Peo., 78 
Ill, A. 268 (penalty for violation of 
speed regulations, the company being 
also liable by statute for damages 
done by trains in violating such reg- 
ulations). 

16. Illinois Cent. R. Co. v. Peo., 81 
Ill, A. 176; Wabash R. Co. v. Peo., 78 


Ill. A. 268 

17. Terre Haute, etce., R. Co. v. 
Peo., 41 Ill. A. 513 (where plaintiff 
elects to sue for damages caused by 
a train operated at a speed in viola- 


tion of a speed ordinance, a judgment 


against him determines that he is not 


a “person aggrieved’’). 

18. See statutory provisions. 

19. Stanley v. St. Louis, ete, R. 
Co., 254 Mo. 237, 162 SW 240; Skin- 
ner v. St. Louis, etc., R. Co., 254 Mo. 
228, 162 SW 237. Contra McFarland 
v. Mississippi River, ete., R. Co., 175 
Mo. 422, 75 SW 152; Scott v. Missouri 
Pac. R. Co., 38 Mo. A. 523 [both cases 
discussed and disappr Skinner vy. St. 
Louis, etc., R. Co., supra]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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§§ 1089-1091] 


[§ 1089] 9. Disposition of Proceeds.?° 
absence of constitutional restriction,?! the legisla- 
ture may make whatever disposition of the penalty 
it may deem proper,?? as by giving the entire pen- 
alty to the person injured,?* or providing that a part: 
shall go to the informer*‘ or to the prosecuting at- 


torney.?°® 


[§ 1090] F. Civil Liability for Violation of Reg- 
A statute 
- both a eriminal liability and liability in damages for 
violation by a railroad of the statutory duties as to 
operation?® ordinarily does not make conviction un- » 
der the criminal provision prerequisite to recovery 
Where the statute 
imposes an absolute liability in damages for violation 


ulations**—1. In General.?7 


under the damage provision.?® 
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gence,*. nor plaintiff's freedom from contributory 
negligence,®? is essential to recovery. 

[§ 1091] 2. Delay Caused by Obstruction of 
A right of action lies for personal in- 
juries sustained as the result of unlawful obstruc- 
tion of a public crossing by railroad rolling stock,*# 


as where a patient was injured by the delayed ar- 


imposing 


of its provisions,®?° neither the railroad’s : neg\i- 


[a] Reason for rule.—‘‘Nor do the 
concluding words of this amendment, 
‘and be liable for all damages done 
by said neglect of duty,’ change, or 
tend in the remotest degree to change, 
the plain meaning of the words al- 
ready used. They express the mean- 
ing which the law would imply with- 
out them, no more, no less. They only 
serve to emphasize the intention of 
the Legislature to impose a penalty 
distinct from any liability for pri- 
vate injury, for which the recovery 
is liquidated as compensation for 
‘damages done.’ In considering the 
question, our first thought is to ask: 
Does this statute impose the penalty 
for the failure of the owner of the 
railroad to clear its right of way? 
If the answer is in the affirmative, and 
Wwe cannot see how it could be other- 
wise, then it is impossible that it 
should have been its intention to vest 
the action to recover it in the injured 
party, because. at the time the of- 
fense is completed and the penalty 
accrues there is no injured party.” 
Skinner v. St. Louis, etc., R. Co., 254 
Mo, 228, 231, 162 SW 237. 


20. Generally see Fines, Forfei- 
tures, and Penalties §§ 160 ; 
21. See Fines, Forfeitures, and 


Penalties § 160 text and note 19 et seq. 

22. State v. Indiana, etc., R. Co., 
133 Ind. 69, 32 NE 817, 18 LRA 502 
(the penalty is not a fine within the 
application of the Indiana constitu- 
tion providing that “the fines as- 
sessed in breaches of the penal laws 
of the state’? shall belong to the com- 
mon school fund). 

23. Mobile, etc.,.R. Co. v. Peo., 24 
Ti. A. 250; Scott v. Missouri Pac. R. 
Co., 38 Mo. A. 523. 


[a] Penalty for failure to: (1) 
ae erossing signals. Mobile, etc., 
. Co. v. Peo., 24 Ill. A. 250. (2) Re- 


ates dry vegetation and undergrowth 
from right of way to prevent fire. 
Scott v. Missouri Pac. R. Co., 38 Mo. 
A. 523. 

24. State v. Wabash, etc., R. Co., 
89 Mo. 562, 1 SW 130 (such a provi- 
sion is not in violation of the Mis- 
souri constitution providing that ‘the 
clear proceeds” of all penalties shall 
belong to the several counties as a 
public school fund). 

25. State v. Indiana, etc., R. Co. 
133 Ind. 69, 32 NE 817, 18 LRA 502. 

26. Criminal liability see infra §§ 
1111-1133. 

Penal liability see supra §§ 1066- 
1089. 

27. Damages resulting from: 
Collisions and accidents to trains see 

infra XIX in, 52 C. J. 

Crossing accidents see infra XX in 52 

Cx 


Failure to operate or to furnish facil- 
ities see infra §§ 1104-1110. 

Fires see infra §§ 1243-1453. 
Injuries to: 

Animals see infra XVIII in 52 C. J. 

Licensees, trespassers, and others on 
railroad premises see infra XXI in 
52 C. J. 


Persons on highways or private prem- 
ises see infra XXII in 52 C. J. 
Zt Opes in general see infra §§ 1198- 


Personal injuries from obstruc- 
tion of crossings by rolling stock see 
infra § 1091. 


28. See statutory provisions. 
29. Randall vy. Minneapolis, etc., 
eae 162 Wis. 507, 512, 156 NW 


“After prescribing a criminal pun- 
ishment for its violation, it provides 
that the offender ‘in addition shall be 
liable for all damages resulting in 
whole or in part, directly or indirect- 
ly, from such violation.’ This lan- 
guage in its ordinary significance im- 
plies that a violation of the regula+ 
tion imposes on the offender an ab- 
solute liability for the damages re- 
sulting from his conduct.” Randall v. 
Minneapolis, ete., R. Co., supra. 

[a] Headlight Law.—Randall v. 
Minneapolis, ete., R. Co., 162 Wis. 507, 
156 NW 629. 


30. See statutory provisions. 
31. Randall vy. Minneapolis, ete., 
Bigees 162 Wis. 507, 513, 156 NW 


“Since the statute imposes an ab- 
solute liability, the question of neg- 
ligence, proximate causal relation, and 
contributory negligence as understood 
in the law are not involved in the in- 
quiry of plaintiff’s right to a recov- 
ery and defendant’s liability therefor. 
There is no doubt but what the plain- 
tiff collided with the engine as al- 
leged, and that he suffered personal 
injuries. Thére is no evidence tend- 
ing to show that his action involved 
in the collision was characterized by 
such recklessness or wantonness as 
to defeat his right of recovery.” 
Randall v. Minneapolis, etc., R. Co., 
supra. 

32. 
Co., supra 

{al Headlight Law.—Randall_ v. 
Minneapolis, ete., R. Co., 162 Wis. 
507, 156 NW 629. 

33. Obstructed crossing: 

Injury to animals see infra XVIII in 

SLR ads 


Randall y. Minneapolis, ete., R. 


‘Person injured by animal frightened 


by see infra XXII in 52 C. J 
Person struck by train when passing 
over see infra XX in 52 C. J. 
Property damage see infra §§ 1228, 
1229. 


34. Louisville, etc., R. Co. v. Coop- 
er, 164 Ky. 489, 175 SW 1034, LRA 
1915E 336; Terry v. New Orleans 
Great Northern R. Co., 103 Miss. 679, 
60 S 729, 44 LRANS 1069; 
Cent. R. Co. v. Engle, 102 Miss. 878, 
60 S 1. 

35. Terry v. New Orleans Great 
Northern R. Co., 103 Miss. 679, 60 S 
729, 44 LRANS "1069 

[al Where physician on his way to 
deliver child was delayed at a cross- 
ing for forty-five minutes because of 
obstruction thereof by a freight train, 
contrary to a statute prescribing five 
minutes as the maximum time for ob- 
struction, and in consequence of the 


Illinois: 


rival of his physician,?> or where a patient was in- 
jured by reason of delay in reaching his physician.?® 
To entitle plaintiff to recover, it must appear that 
the road obstructed was a public one,*? that it was 
obstructed for the length of time prohibited by reg- 
ulation,®*® that the damages was the proximate re- 
sult of the obstruction,?® and that plaintiff was not 
guilty of contributory negligence.*° 


physician’s delay in arrival the pa- 
tient suffered the agony of a difficult 
child-birth for a longer period than 
if the physician had arrived on time, 
she had a right of action against the 
railroad for damages. Terry v. New 
Orleans Great Northern R. Co., 103 
Miss. 679, 60 S 729, 44 LRANS 1069 
(“‘Appellant, as a member of the gen- 
eral public, had the right to have 
this highway remain unobstructed so 
that it could be used by her for any 
legitimate purpose and having a phy- 
Sicilian to travel over it to reach her 
bedside in order to relieve her pain 
and suffering was, of course, such a 
purpose, Appellee, under section 
4049 of the Code, owed her the duty 
of refraining from obstructing this 
highway for a longer period than five 
minutes, and it is liable to her for 
any damage which has resulted to her 
by reason of its having obstructed the 
highway’’). 

36. Illinois Cent. R. Co. v. Engle, 
102 Miss. 878, 60 S 1. 

[a] Where sick woman driving to 
her doctor’s office was delayed by a 
train obstructing a crossing both on 
her way to and on return from the 
doctor, it was proper for the jury to 
award her damages. Illinois Cent. R. 
Co. v. Engle, 102 Miss. 878, 60 S 1. 

37. Anderson vy. Alabama, etc., R. 
Co., 81 Miss. 587, 33 S 840. 

38. Anderson v. Alabama, ete., R. 
Co., supra. 

39. Louisville, ete., R. Co.v. Coop- 
er, 164 Ky. 489, 494) 175 SW 1034, 
LRA1915B oo65 Terry v. New Orleans 
Great Northern R. Co., 103 Miss. 679, 
60 S 729, 44 LRANS 1069; Anderson 
Vv. Alabama, ete., R. Co., 81 Miss. 587, 
33 S 840. 

“The violation of the statute must 
be the direct and proximate cause of: 
the injury complained of. One can- 
not recover damages of another mere- 
ly because such other has violated a 


statute.’’ Louisville, etc., R. Co. v. 
Cooper, supra. 
[a] Proximate cause shown.— 


Where a woman in child-birth was 
suffering agony as a result of the ab- 
normal presentation of the child, pre- 
venting unaided delivery, and ten 
minutes after his arrival the doctor 
relieved her pain by delivering the 
child, obstruction of a crossing which 
delayed the doctor for forty-five min- 
utes was the proximate cause of the 
patient’s additional suffering. Terry 
v. New Orleans Great Northern R. Co., 
LO es 679, 60 S 729, 44 LRANS 
[b] Question for sare Wietber 
a woman incurring prolonged suffer- 


‘ing in child-birth as a result of de- 


layed arrival of her doctor due to ob- 
struction of a crossing also suffered 
additional injury from laceration of 
her body which might have been un- 
necessary had the doctor arrived 
sooner was a question of fact for the 
jury. Terry v. New Orleans Great 
Northern R. Co., 103 Miss. 679, 60 S 
729, 44 LRANS 1069. 

40. Louisville, etce., R. Co. v. Coop- 
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Accidental obstruction.*1 


a publie crossing.*4 
Evidence. 


sufficiency of evidence.*? 
Trial. In accordance with 


verdict for plaintiff.*® 
Damages. 


er, 164 Ky. 489, 175 SW 1034, LRA 
1915) 336. 

[a] Illustration.—A pedestrian, 
seeking to pass over a crossing ob- 
structed by a train failing to clear 
within the time fixed by statute, can- 
not recover for injuries sustained by 
eatching cold while standing in the 
Street awaiting the passing of the 
train, where she could have gone into 
an open and warm building a few 
steps away, and from that place ob- 
served the movements of the train, 
for her failure so to do was negli- 
gence. Louisville, etc., R. Co. v. Coop- 
er, 164 Ky. 489; 175 SW 1034, LRA 
1915E 336. 

[b] Failure to notify trainmen not 
contributory negligence.—A  pedes- 
trian, suing for injury by failure of 
a railroad to comply with statutory 
provisions relative to obstruction, 
need not show that she hunted up the 
trainmen and requested them to move 


the train. Louisville, etc., R. Co. v. 
Cooper, 164 Ky. 489, 175 SW 1034, 
LRAI1915E 336. 

41. Punitive damages see infra 
text and note 54. 

42. Alabama, etc., R. Co. v. Cox, 


106 Miss. 33, 63 S 334. 

[a] Derailment.—The statute re- 
quiring railroads stopping a train on 
a crossing to uncouple so as not to 
obstruct travel for longer than five 
minutes does not apply where the 
crossing was obstructed by cars at- 
tached to an engine which was de- 
railed, and the employees, instead of 
uncoupling the cars with another en- 
gine available, used it to try to pull 
on the derailed engine, under a belief 
that they could do so within five min- 
utes. Alabama, etc., R. Co. v. Cox, 
106 Miss. 33, 63 S 334. 

In criminal prosecutions see infra § 
1116. 


43. See Pleading 49 C. J. pl. 
44. See case infra this note. 
[a] Complaint held insufficient.— 


Southern R. Co. v. Jarvis, 11 Ala. A. 
635, 66 S 936 (to charge willful in- 


jury). 
45. Southern R. Co. v. Jarvis, su- 
pra. : 
[a] Willful or intentional injury. 


—Southern R. Co. v. Jarvis, 11 Ala. A. 
635, 66 S 936. 


46. See Evidence §§ 1730-1806. 
47. See case infra this note. 
[a] Failure to introduce evidence. 


—Where defendant’s engineer, fire- 
man, and conductor left their train 
obstructing a crossing, plaintiff hav- 
ing failed to prove that the delay was 
due to willful misconduct, defend- 
ant’s failure to introduce evidence on 
such point would not create an in- 
ference of willful injury. Southern 
R. Co. v. Jarvis, 11 Ala. A. 635, 66 S 


936. 
48. See Trial [38 Cyc 1532 et seq]. 


In actions for damages 
for delay, obstruction statutes have been held inap- 
plicable to an accidental obstruction.*? 

Pleading. The usual rules**® govern with respect 
to pleading in an action for damages for personal 
injury arising from delay caused by obstruction of 


The burden of proof is on plaintiff to 
prove facts entitling him to punitive damages.*® 
The usual rules*® control with respect to weight and 


general rules,*§ 
court should not give a peremptory instruction for 
defendant if there is sufficient evidence to support a 


The legislature may impose a fixed sum 
as damages for an obstruction delaying a traveler at 
a public erossing,®® irrespective of actual damages 
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sonably great.°? 


act.°# 
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suffered by the traveler,®1 provided it is not unrea- 


In accordance with general rules,°* 


punitive damages for injuries resulting from delay 
caused by obstruction of a crossing cannot be re- 
covered in the absence of a willful or intentional 
The usual rules®®> govern with respect to the 


amount of damages.°® 


[§ 1092] G. Proceedings®’ To Compel Operation 
and Furnishing Facilities>**—1. In General. The 
performance of a railroad’s duty to operate or fur- 


nish facilities°® may be compelled®® by proper pro- 


the 
sons.®? > 


[§ 1093] 2. In Whose Favor Available. 


ceedings®? instituted by the proper ‘person or per- 


The 


right to compel operation of a railroad lies in the 


state alone.®® 


49. Parker v. Southern R. Co., 111 
Miss. 669, 71 S 912. 
[a] Illustration.—Where the evi- 


dence showed that defendant’s train 
blocked street crossings one-half hour 
at midnight, preventing plaintiff from 
reaching home, causing illness, and 
ruining her wearing apparel, a per- 
emptory instruction for defendant 
was error. Parker v. Southern R. Co., 
111 Miss. 669, 71 S 912. 

50. See Tracy v. New York, etc., 
RiiCoi882' Contrely ie “As 156 (Gen- Sit 
§ 2039, amended by Pub. Acts [1963] 
c 4). 


51. Tracy v. New York, etc., R. 
Co., supra. 
52, Tracy ,v. New York, vete:, JR. 


Co., supra. 

53. See Damages § 271. 

54. Southern R. Co. v. Jarvis, 11 
Ala. A. 635, 66 S 936. 


55. See Damages §§ 397-466. 
56. See case infra this note. 
[a] Damages held excessive.— 


Where a woman was detained at a 
railroad crossing twelve minutes by 
the crossing being blocked by a train 
while on her way to consult a phy- 
sician, because of illness, and was 
detained at the same crossing forty- 
two minutes while returning home 
after visiting the physician, a ver- 
dict for one thousand dollars was ex- 
cessive. Illinois Cent. R. Co. v. Engle, 
102 Miss. 878, 60 S 1. 
57. To discontinue operation see 
supra § 885. 
58. - Proceedings: 
For abandonment or discontinuance 
of road see supra § 885. 
To compel resumption of duties see 
supra § 885. 
59. See supra § 880 et seq 
Particular duties see supra §§ 902-— 


1065. 
60. U. S.—Union Pac. R. Co. v. 
Hall, 91 U. S. 343, 23 L. ed. 428 [aff 


28 F. Cas. No. 16,601, 4 Dill. 479]. 

Ala.—Railroad Commn. v. Alabama 
Northern R. Co., 182 Ala. 357, 62 S 
749, 

Ark.—Kansas City Southern R. Co. 
v. Arkansas R. Commn., 175 Ark. 425, 
299 SW 761. 

Colo.—Colorado, etc., R. Co. v. State 
R. Commn., 54 Colo. 64, 129 P 506. 

Conn.—State v. Hartford, etc, R. 
Co. 29 Conn, 538. 

Fla.—State v. Atlantic Coast Line 
R. Co., 77 Fla. 366, 81S 498. 

Ga.—Milltown Lumber Co. v. Mill- 
town, 150 Ga. 55, 102 SE 435. 

Ill.— Chicago, etc., R. Co. v. Suf- 
fern, 129 Ill. 274, 21 NE 824 [aff 27 
Ill. A. 404]. 

Ind.—Pennsylvania Co. v. Mosher, 
47 Ind. A. 556, 94 NE 1033. 

Iowa.—State v. Chicago, ete. R. 
Co., 86 Iowa 641, 53 NW 323. 

Kan.—State v. Missouri Pac. R. Co., 
76 Kan. 467, 92 P 606 [aff 216 U. S. 
262, 30 SCt 330, 54 L. ed: 472]. 


But, under statutory or constitutional 
provisions,°* a private person may have the right to 
institute proceedings through the state or a com- 


Ky.—Southern R. Co. v. Hatchett, 

ees are 463, 192 SW 694, LRA1917D 

Me.—Newport Municipal Officers v. 
Maine Cent. R. Co., 123 Me. 383, 1238 
A 172. 

Mich.—Henry v. Ann Barca RetCor 
116 Mich. 314, 75 NW 886. 

Minn.—State v. Great Northern R. 
Co., 135 Minn. 19, 159 NW 1089. 

Mo.—State v. Missouri Public Serv. 
Commn., 273 Mo. 632, 201 SW 1143. 

Nebr.—Marshall v. Bush, 102 Nebr. 
279, 167 NW 59, LRA1918E 385. 

N. J.—Delaware Bay, ete, R. Co. 
v. Markley, 45 N. J. Eq. 139, 16 A 436. 

N. Y.—People v. New York Cent. 
etc., R. Co., 28 Hun 548, 3 NYCivProc 
11, 638 HowPrs29L._ . 

N. C:—Corporation Commn 
route Re Coy 9G67NNC 2910; 145 SE 


Oh.—Slalliday v. Public Utilities 
Commn., 118 Oh. St. 269, 160 NE 718. 

Okl.—Missouri, ete., R. Co. v. State, 
38 Okl. 401, 133 P 35. 

Or.—Southern Pac. Co. v. mks R: 
Commn., 60 Or. 400, 119 P 72 

Pa.—Jones v. Delaware, ree EV COss 
69 foe Super. 568. 

C.—Blease -v. Charleston, 
i oe 146 S. C. 496, 144 SE 233. 

S. D.—Barnard v. Chicago, etc., R. 
Co., 39 S. D. 6238, 166 NW 148. 

Tenn.—Dunlop Lumber Co. v. Nash- 
ville, ete, R. Co.,.129 Tenn. 163, 165 
SW 224. 

Tex.—State R. Commn. v. Pecos, 
ete.;, RoiC€o., (Civa Ap 21 25SiWi boar 

Vt.—Royalton v. Central Vermont 
R. Co., 138 A 782. 

Wash.—State v. State Public Serv. 
Commn., 81 Wash. 275, 142 P 684. 

W. Va.—Chesapeake, ete., R. Co. v. 
Public Serv. Commn., 75. W. Va. 100, 
me oe 924, 

g.—Rex v. Severn; ete, R. Co., 
2 B nee Ald. 646, 106 Reprint 501. 

Can.—Canadian Nat. Cos:ev.. Ca= 

nadian Pac. R. Co., 989) CanusSec, 


ete., 


135; -[1929}2..4 -DomLE 1076s sine re 
Delta Shingle Co., Ltd., 23 WestLR 

61. See infra § 1094. 

62. See infra § 1093. 

63. Elizabethtown v. Chesapeake, 
etc.,, R. Co. 94 Ky. 377, 22 Siw 26095 
15 KyL 3138; Henry v. Ann Arbor R. 


Co., 116 Mich. 314, 75 NW 886 
[a] Private individuals who have 


‘contributed money for the construc- 


tion of a line of’ railroad through a 
city cannot maintain an action in 
equity to restrain the company from 
changing its line and discontinuing 
the portion running through the city, 
at least where the injury is not pe- 
culiar to them, the remedy being by 
suit in the name of the proper officer 
of the state. Henry v. Ann Arbor R. 
Co., 116 Mich. 314, 75 NW 886. 

64. See statutory or constitutional 
provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


\ 


§§ 1093-1096] 


mission to compel the furnishing of facilities. 

Enforcement of board or commission orders.*° 
Under statutes providing for enforcement of the 
orders of a board or commission relative to railroad 
operation by the courts upon institution of proceed- 
ings at its request,®® no other person can maintain a 
suit to enforce such order.®? 

[§ 1094] 3. Nature and Form of Remedy. Rem- 
edies available against a railroad failing to operate 
or to furnish facilities include: Mandamus;*® in- 
junction against discontinuance,®® which is more 
readily granted than mandamus;7° mandatory in- 
junction ;*1 other suit in equity;7? quo warranto;73 
receivership proceedings;’* proceedings by the state 
for forfeiture of the charter;’*> prosecutions under 
criminal’® or penal®? statutes; applications by in- 
dividuals to a board or commission;*® proceedings 
by a public board or commission to compel compli- 
ance with its orders;® and an action for damages 
where such an action is authorized.®° 

Specific performance will not lie to enforce a rail- 
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road’s publie duty to operate its road.*! . 

[§ 1095] 4. Proceedings Instituted in Court. 
General rules govern court proceedings instituted to 
compel a railroad to comply with its duties to oper- 
ate and furnish facilities,’* depending on the par- 
ticular remedy®* available and chosen for the pur- 
pose. 4 

Parties. The usual rules*® apply respecting par- 
ties in proceedings to compel a railroad to operate 
or to furnish facilities.*® : 

Trial. The reasonableness of a regulation of a 
board or commission has been held a question of 
law.87 On the issue of right to abandon a portion 
of a railroad because of alleged losses, the courts will 
not consider nonoperating items which would be no 
larger under operation than under abandonment.** 

Judgment or decree. The usual rules®® apply with 
respect to judgments and decrees in court proceed- 
ings to compel a railroad to operate or to furnish 
facilities.®° 

[§ 1096] 5. Proceedings before Board or Com- 
32, Cae die 


65. See Public Utilities § 104. 
66. See statutory provisions. 
67. Chillicothe Electric R., etc., Co. | ment. 


VeeNOG Oli ete ta CO, Db. Oh, Aula: 

[a] Crossing gates.—Gen. Code § 
614—67 provides: “Whenever the 
commission shall be of the opinion 
that any public utility or railroad has 
failed, omitted or neglected to obey 
any order made‘with respect thereto, 
or is about to fail or neglect so to do, 
or is permitting anything, or about 
to permit anything contrary to, or in 
violation of law, or an order of the 
commission, duly authorized under 
the provisions of this act, the attor- 
ney general, upon the request of the 
commission, Shall commence and 
prosecute such action, actions, or pro- 
ceedings in mandamus or by injunc- 
tion in the name of the state, as may 
be directed by the commission, 
against such public utility or rail- 
road, alleging the violation com- 
plained of and praying for proper re- 
lief, and in such case the court may 
make such order as may be proper in 
the premises.” By the provisions of 
this section the commission has a 
complete remedy to enforce its or- 
ders, and this is the exclusive remedy 
for enforcing the orders of the com- 
mission. No other person or persons 
can maintain a suit to enforce such 
order on the theory that an order of 
the commission has not been obeyed. 
The commission being an administra- 
tive body, it is its business to know 
whether its order has been obeyed, 
and so long as the commission takes 
no steps to enforce its order, the 
courts must conclude that in the opin- 
jon of the commission its order is be- 
ing, or has been, obeyed. Chillicothe 
a Hy .ete:,. Co. a Norfolk, etce., 
VEC OD Oh. A. 5 WS Vay st bss 

68. See Mandamus Af 482-495. 

69. Dunlap Lumber Co. v. Nash- 
ville, etc., R. Co., 129 Tenn. 163, 165 
Sw 224. 

fa] Ilustration.—Injunction is the 
proper remedy to compel a railroad to 
deliver to a shipper on a spur track 
the freight shipped to it, where it 
appears that the discontinuance of 
switching services to the shipper 
would be destructive of its business, 
the legal remedy being inadequate. 
Dunlap Lumber Co. v. Nashville, ete., 
R. Co., 129 Tenn. 163, 165 SW 224. 

Generally see Injunctions § 370; 
Public Utilities § 101 et seq. 

70.) Brown v. Atlantic, etc., R. ‘Co; 
126 Ga. 248, 55 SE 24, 7 AnnCas 1026; 
Southern R. Co. vy. Hatchett, 174 Ky. 
463, 192 SW 694, LRA1917D 1105. 

[a] Courts make distinction be- 
tween enjoining abandonment of a 
road and requiring by mandamus that 
a railroad relay, rebuild, and operate 


[51 C. J.—68] 


a part of a road already abandoned 
and will more readily enjoin abandon- 
Southern R. Co. v. Hatchett, 
174 Ky. 463, 192 SW 694, LRA1917D 
1105. To same effect Brown v. Atlan- 
tic, ete., R. Co., 126 Ga. 248, 55 SHE 24, 
7 AnnCas 1026. 

71. See Injunctions § 373. 

72. Northern Gravel Co. v. Musca- 
tine North, etc., R. Co., 185 Iowa 1259, 
171 NW 787. 

73 ne Ohiometee renee Onmvee EeOn ec 
Tll. 200, 11 NE 347. 

[a] “Where company is wholly un- 
able to discharge duties it owes to 
public and which the law has imposed 
upon it, a proceeding in the nature of 
a quo warranto is the proper remedy, 
and not mandamus. Ohio, etc., R. Co. 
v. Peo., 120 Ill. 200, 11 NE 347. 


74. See infra §§ 831, 833. 

75. See supra § 52. 

76. See infra §§ 1111-11338. 

77. See supra §§ 1066-1089. 

78. See statutory and constitution- 
al provisions; and passim infra §§ 
1096-1100. 

79. See Public Utilities § 149. 

80. See supra §§ 1090, 1091. 

81. Peo. v. Albany, etc., R. Co., 24 
NEL Oe PAG PAGTIS 74 Noaou Deals 


“T am of the opinion, that a rail- 
road corporation, organized under the 
general act, cannot be compelled at 
the suit of the Attorney-General to 
reopen and operate a road that it has 
abandoned, and that if’ such corpora- 
tion chooses to abandon its works, 
and no longer assert the corpo- 
rate rights and privileges conferred 
on it by its charter,.the remedy 
of the State is not by action for 
specific performance. The only rem- 
edy where there has been a total 
abandonment, and a non-user of the 
corporate powers, 
the people to vacate the charter or 
annul the existence of the corpora- 
tion, and a like remedy is applicable, 
when the corporation shall abandon 
part of its road, and continue to oper- 
ate the remainder under its corporate 
franchise.” Peo. v. Albany, etc., R. 
Co., supra. 

Specific performance to enforce pri- 
vate railway operating contracts see 
Specific Performance [86 Cyc 585- 
587]. 


82. See cases infra this section. 
83. See supra § 1094. 
84. Procedure in: 

Criminal prosecution see Criminal 


Law 16 C. J. p 1; Indictments and 
Informations .31 C. J. p 548. 
Enforcement of penalty see supra §§ 
1072-1089. 
Pooley a in general see Equity 21 
Rorreiture of charter see supra § 52. 


Is Pany actiony=byz| 


Injunction see Injunctions 


Receivership see infra § 830 et seq. 
See also Public Utilities § 149. 


85. See Parties 47 C. J. p 1. 
86. See cases infra this note. 
[a] Necessary parties.—(1) On 


mandamus against the lessee of a 
railroad to compel it to operate the 
road, the lessor company is a nec- 
essary Seek Chicago, éte.,. Ra Conwy. 
Crane, 113 ‘Si 42455 5:SCe 578, 28 L. 
ed. 1064. 3) A railroad company 
leasing its railroad and other prop- 
erty to another such company, and 
not operating the railroad as a com- 
mon carrier except through the les- 
see, 1S not a necessary party to a pro- 
ceeding before the corporation com- 
mission, under Consol. St. §§ 1041, 
1042, for an order requiring the rail- 
road companies to construct and equip 
a new union passenger station, either 
as respondent before the commission 
or as a defendant in the superior 
court on appeal, under § 1097. Cor- 
poration Commn. v. Southern R. Co., 
IMGUNE AC. 190) L452 Sie 198 
' [b] Intervention.—An owner of 
land over which a railroad spur track 
runs, who sells part of the Jand un-- 
der a warranty that the spur track 
was lawfully placed on the land and 
that its free and unrestricted use 
would be continued, has a sufficient 
interest to intervene in a suit by a 
shipper to establish right to the use- 
of the spur to the exclusion of other 
shippers. Northern Gravel Co. v. 
Muscatine North, ete., R. Co., 185. 
Iowa 1259, 171 NW 787 

87.. Smith v. Seaboard Air-Line R. 
Co., 10 Ga. A. 227, 73 SH 523. 

Necessity that regulation be rea-. 
sonable see supra § 893; and passim 
supra §§ 902-1065. 

Presumption that regulation is rea- 
sonable see infra § 1101. 

88. Colorado, etc., R. Co. v. State 
R. Comman., 54 Colo. 64, 129 P 506. 

[a] Interest on bonds.—In deter- 
mining whether resumption of traffic 
over an abandoned portion of a rail- 
road, as directed by the railroad com-. 
mission, would subject the company 
to a loss, interest on bonds and in- 
vestments, which could not be ma- 
terially different whether the road 
was operated or not, should not be. 
taken into account. Colorado, etc., R. 


Co. ve State Rs Commn 544 Colow 64; 
129 P 506. 
89. See Equity §§ 820-968; Judg- 


ments 33 C. J. p 1042 and 34 C. J. p 1. 

90. See cases infra this note. 

[a] Injunction.—In a suit to com- 
pel a railroad to switch cars shipped 
to complainant on its industrial sid- 
ing, the injunction issued was prop- 
erly framed so as to require the com-- 
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mission—a. In General. General rules®! apply in 
proceedings before a board or commission to compel 
a railroad to comply with its duties to operate and 
furnish facilities.°? 

[§ 1097] b. Pleading. Under statutes empower- 
ing a board or commission to investigate failure of a 
railroad to perform its duties on its own motion or 
upon complaint of an aggrieved party,®* the board or 
commission may proceed as to matters of operation 
and the furnishing of facilities with®* or without®® 
a formal complaint. Under statutes expressly pro- 
viding for initiation of proceedings before a board 
or commission, to compel establishment of facilities 
at stations, by petition,®® a petition is essential to 
jurisdiction of the commission to establish such fa- 
cilities.°7 

Pleading in connection with review. It is essen- 
tial to review of its order by the courts®® that there 
be in the record either a sufficient complaint®® or a 
sufficient statement of the facts upon which a board 
or commission’s order was based.t A motion before 
the board or commission to dismiss a petition for 
facilities, made by the railroad at the close of the 
petitioner’s case, may, on review by the courts, be 
treated as a demurrer to the pleading? and to the 
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evidence. 

[§ 1098] c. Trial or Hearing. The railroad may 
be entitled to be heard before an order is made by a 
board or commission directing it to furnish facili- 
ties. A railroad which has appeared at a hearing 
as to the furnishing of facilities cannot complain of 
lack of notice. Questions not within the scope of 
the particular proceeding will not be determined on a 
hearing before a board or commission. ® 

View and inspection.’ Commissioners may prop- 
erly make a personal investigation of physical condi- 
tions in order to understand the evidence submitted.® 

[§ 1099] d. Order.2 The order of a board or 
commission relative to operation or facilities should 
be sufficiently definite to indicate what is required.?° 
An order is not necessarily invalidated by failure to 
put the report of experts into the record.1! Failure 
of a board or commission’s order to provide for re- 
view by the courts does not invalidate the order,*? 
because the right of review exists apart from such 
provision.+ x 

Filing findings. Where statutory provisions rela- 
tive to notice!* are not violated, an order may be 
effective even though the commission’s findings have 
not been filed.t® 


pany to receive and deliver to com- 
plainant on its spur track all freight, 
etc., according to complainant’s rea- 
sonable needs and consistent with the 
company’s duties to other shippers it 
was required to serve. Dunlap Lum- 


ber Co. v. Nashville, ete., R. Co., 129 
Tenn. 163, 165 SW 224. 
[b] Permanence of order.—L. 


(1903) p 183 c¢ 117 provides that it 
shall be the duty of the commission- 
ers to see that every railroad carry- 
ing passengers for hire shall run at 
least one train a day, Sundays ex- 
cepted, upon which passengers shall 
be hauled, and the commission shall 
have no power to relax this provision, 
and shall further regulate passenger 
train service by requiring all such 
trains to stop for a sufficient time, 
etc., at such stations as may be des- 
ignated by the commissioners, pro- 
vided that four trains each way car- 
rying passengers for hire, if so many 
are run daily (Sundays excepted), be 
required to stop at all county seat 
stations. This gives the commission 
power to require, if the circumstances 
and demands of the public require it, 
the operation of more than one pas- 
senger train a day each way, and 
hence, where the commission is re- 
strained from putting into effect an 
order requiring the operation of two 
trains daily each way, the judgment 
should not be made perpetual, since 
the order might be made and enforced 
hereafter, provided the public inter- 
ests require it, and the circumstances 
exist that authorize it to be done. 
State R. Commn. v. Galveston, etc., R. 


Co., 51 Tex. Civ. A. 447, 112 SW 345. 
91. See Public Utilities §§ 1-126. 
92. See cases infra §§ 1097-1100. 
93. See statutory provisions. 

94 State v. Chicago, etc., R. Co., 

86 Iowa 641, 53 NW 3238; Corporation 


Commn. v. Southern R. Co., 196 N. C. 
190, 145 SE 19. 

{al Petition held sufficient.—A pe- 
tition to the board of county commis- 
sioners under Burns St. Annot. (1908) 
§ 5260, to compel a railroad to main- 
tain a flagman at a highway crossing, 
is sufficient where it states the juris- 
dictional facts substantially in the 
statutory language. Pennsylvania 
Co. v. Mosher, 47 Ind. A. 556, 94 NE 
1033. 

95. State v. Chicago, etc., R. Co., 
86 Iowa 641, 53 NW 323; Corporation 
Commn. v. Southern R. Co.,.196 N. C. 
190, 145 SE 19. 


96. See.statutory provisions. 

97. Kansas City Southern R. Co. 
v. Arkansas R. Commn., 175 Ark. 425, 
299 SW 761. 

98. See infra § 1100. 

99. State Vv. Chicago,, etces. Ri Co.; 
86 Iowa 641, 53 NW 323. 

[a] Cemplaint insufficient.—State 
v. Chicago, etc., R. Co., 86 Iowa 641, 
53 NW 323 (failure to allege the pur- 
pose for which the facility was re- 
quired or the fact that complainant 
was a Shipper). 

Liv StatenviecChicaco, siete. Ria Co:, 

Public Utilities 


supra. 

2. Halliday v. 
Commn., 118 Oh. St. 269,160 NE 713. 

38. Halliday v. Public Utilities 
Commn., supra. 

fa] Ropication for switch track. 
—Halliday v. Public Utilities Commn., 
118 Oh. St. 269, 160 NE 713. 

4 State v. “Atlantic veer Line R. 
Co., 71 Fla. 102, 70'S 94 

[a] Depot a etiitieg = ‘While the 
duty of furnishing reasonably ade- 
quate depot facilities may be en- 
forced, the nature and extent of facili- 
ties required to be furnished should 
be determined after a due considera- 
tion of all pertinent facts including 


the expense to the carrier and the} 


relative benefits to the public to be 
served. On the subject of whether in 
view of the ordinance, the order is 
unreasonable, the respondent is en- 
titled to an opportunity to be heard, 
before the matter is ultimately deter- 
mined by the Commissioners.” State 
v. Atlantic Coast Line R. Co., 71 Fla, 
102, 108, 70 S 941. 

5. Baltimore, etc., R. Co. v. Public 
Serv. Commn., 90 W. Va. 1, 110 SE 475. 

{a] Illustration.—Where a private 
manufacturer applied to the public 
service commission to require a rail- 
road company to establish a siding or 
switch for applicant’s use, and de- 


-fendant answered, and both parties 


produced evidence as to the reason- 
able necessity of a public siding or 
switch at the point designated, and 
upon full hearing the commission or- 
dered defendant to furnish certain 
supplies and perform part of the work 
as its proportion of the cost of con- 
structing such siding, and upon com- 
pletion to operate it for the public 
generally, defendant could not ccom- 
plain of want of notice or opportunity 
to be heard. Baltimore, etc., R. Co. 
v. Public Serv. Commn., 90 W. Va. I, 
110 SE 475. 


6. Zanesville Terminal R. Co. v. 
Public Utilities Commn., 100 Oh. St. 
225, 126 NE 56. 

[a] Rule applied.—On complaint 
of a shipper under Gen. Code § 504, 
to require railroads to place loaded 
cars on its sidetrack for unloading 
and to allot it a pro rata share of 
available cars for loading, the public 
utilities commission had no jurisdic- 
tion to determine a controversy be- 
tween respondent railroads and com- 
plainant growing out of contracts for 
construction of switches. Zanesville 
Terminal R. Co. v. Public Utilities 
Commn., 100 Oh. St. 225, 126 NE 56. 

7. By jury see Trial [38 Cyc 1313- 
1315]. 

8. St. Louis Southwestern R. Co. 
v. Stewart, 150 Ark. 586, 235 SW 1003. 

{a]  Illustration.—In proceedings 
to require a railroad to construct 
a new passenger station, the corpo-_ 
ration commission was authorized, 
under statute, to make a personal in- 
spection and investigation of the 
town, not to gather evidence, but bet- 
ter to understand the evidence that. 
had been introduced. St. Louis South- 
western R. Co. v. Stewart, 150 Ark. 
586, 235 SW 1003. 

9. Reasonableness of rules, regu- 
lations, and orders see supra § 893; 
and passim supra §§ 902-1065. 

10. Jones vy. Delaware, etc., R. Co., 
69 Pa. Super. 568. 

11. St. Louis Southwestern R. Co. 
v. Stewart, 150 Ark. 586, 235 SW 1003. 

fa] Illustration.—Failure to put 
into its record the report of its en- 
gineer as to construction of a new de- 
pot will not invalidate the order of a 
board or commission. St. Louis 
Southwestern R. Co. v. Stewart, 150 
Ark. 586, 235 SW _ 1003. 

12. Blease v. Charleston, ete. R. 
Co., 146 S. C. 496, 144 SE 233, 

13. Blease v. Charleston, etc., R. 
Co., supra. 

Right of review see infra § 1100. 

14. See statutory provisions. 

15. St. Louis-San Francisco R. Co. 
Vv. eee 179 Ark. 1128, 20 SW (2d) 
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Pa Illustration.— Where citizens 
filed a petition with the railroad com- 
mission, under Crawford & M. Dig. § 
1688, requesting that defendant rail- 
road companies be required to erect 
sheds for the protection of passen- 
gers, and the commission held a hear- 
ing at which defendant companies 
were present, and the commission en- 


For later cases, Aoraicomante and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 1100] e. Appeal from, or Review of, Order.*® 
In so far as an order of a board or commission rela- 
tive to railroad operation and facilities violates 
the rights of the railroad,!? there is a right of ap- 
The matter is usually governed 
The right of appeal is limited to a 
party to the proceeding?° and restricted to those por- 
tions of the order affecting appellant.?* 

On review the courts will not consider 
An order setting aside 
a railroad regulation?® is reviewable as to the rea- 
sonableness?* and discriminatory character?® of the 
regulation set aside. On review of an order to spend 
a specified sum in connection with erection of a de- 
pot, the issue of the reasonableness of such sum in- 


peal to the courts.18 
by statute.19 


Scope. 
matter dehors the record.?2 


volves not only the depot, but also 
tracks.2® Under statutes making 


tered an order that such sheds be 
erected, such an order became effec- 
tive, although findings of the commis- 
sion were not filed as required by § 
1640, since the filing of findings is re- 
quired only wher inspection and in- 
vestigation is made under § 1639, and 
is not necessary where a hearing is 
held, since ten days’ notice, required 
by § 1641, is obtained by presence at 
the hearing. St. Louis-San Francisco 
R. Co. v. State, 179 Ark. 1128, 20 SW 
(2d) 878. 

16. Generally see Public Utilities 
§§ 127-144. = 

Complaint as essential to review 
see supra § 1097. 

17. Due process see Constitutional 
Law § 1072. 

Equal protection see Constitutional 
Law § 907. 

18. Blease v. Charleston, ete. R. 
Co., 146 S. C. 496, 144 SE 233. 

[a] Legislative and judicial func- 
tions.—A railroad commission’s order 
that a railway company restore cer- 
tain trains is simply legislative, and 
accordingly is subject to judicial re- 
view. The reasonableness of the or- 
der is a judicial question. Blease v. 
Charleston, etc., R. Co., 146 S. C. 496, 


144 SE 233. 
[b] Certiorari to modify order.— 
State ov. Missouri Public Serv. 


Commn., 273 Mo. 632, 201 SW 1143. - 
19. See statutory provisions. 
[a] In Canada, under the Railway 
Act, leave to appeal from an order of 
the board will not be granted in the 


_absence of a valid objection to the 


jurisdiction of the board. Canadian 
Nat. R. Cos, v. Canadian Pac. R. Co., 
[1929] Can. S. C. 135, [1929] 4 DomLR 
1076. 


20. Corporation Commn. v. South- 
ern R. Co., 196 N. C. 190, 145 SE 19. 

[a] Construction of passenger sta- 
tion.—“‘From all decisions made by 
the said Commission, in the exercise 
of its jurisdiction, any party affected 
thereby may appeal to the Superior 
Court,. 6. S.,) 1097.."Therright: of ap= 
peal, conferred by statute, is limited, 
however, to a party to the proceeding; 
for purposes of appeal, those who 
have no property or proprietary rights 
which are or may be affected by or- 
ders of the Commission, are not par- 
ties to the proceeding, and have no 
right to appeal from such orders to 
the Superior Court.” Corporation 
Commn. v. Southern R. Co., 196 N. C. 
190, 193, 145 SE 19. 

21. Railroad Commn. v. Alabama 
Northern R. Co., 182 Ala. 357, 62 S 749. 

[a] Rule applied.—Complainant 
railroad cannot, in a suit to enjoin the 
enforcement of an order of the rail- 
road commission requiring it to use a 
union depot ordered to be constructed 
by the K Company, object that the or- 
der is not enforceable because the 
designated location of the depot in- 
cludes a part of the street; that ques- 
tion concerning the K Company and 
the public, and not complainant. 
Railroad Commn, v. Alabama North- 
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ed.?8 


cence therein.®° 


sidings and spur 
construction of 


ern R. Co., 182 Ala. 357, 62 S 749. 

22. St. Louis Southwestern R. Co. 
v. Stewart, 150 Ark. 586, 592, 235 SW 
1003 


“The fact that the Commissioners 
have made a personal inspection may 
put them in a better attitude than the 
courts on review to comprehend the 
evidence adduced before them, and 
this affords a reason why the order 
should not be overturned unless it af- 
firmatively appears to be erroneous, 
yet the fact that there was an in- 
spection does not alter the rule that 
in a review by the courts the case 
must be heard upon the record as 
made before the Commission.” St. 
Louis Southwestern R. Co. v. Stew- 
art, supra. 

Generally see Appeal and Error §§ 
1611-2372. 


23. Regulation by road see supra 
§ 886. 
24. Baltimore, etc., R. Co. v. Public 


Serv. Commn., 81 W. Va. 457, 94 SEH 
545, LRA1918D 268. 

[a] Rule applied.—‘‘An order of 
the Public Service Commission set- 
ting aside a regulation of a railroad 
company, classifying shippers for the 
purpose of distribution of freight 
ears for coal shipments, on an occa- 
sion of an immense shortage in such 
cars, is reviewable on the question of 
the reasonabteness of the regulation 
and the character of the discrimina- 
tion it makes.” Baltimore, etce., ‘ 
Co. v. Public Serv. Commn., 81 W. Va. 
457, 94 SE 545, LRA1918D 268. 

25. Baltimore, etc., R. Co. v. Pub- 
lic Serv. Commn., supra. 

Rule against discrimination see su- 
pra § 880. 

26. State R. Commn. v. Pecos, etc., 
R. Co., (Tex. Civ. A.) 212 SW 535, 538. 

“The objection that question No. 2 
should have been confined to the de- 
pot building is based on the assump- 
tion that sidings and spur tracks are 
indispensable at all stations, no mat- 
ter how small the amount of business. 
Such an assumption is not made by 
statute, as in the case of depot build- 
ings, and cannot be indulged as a mat- 
ter of law. The issue whether the or- 
der was unjust and unreasonable as 
to the sum required to be expended 
was therefore in the case with respect 
to the depot building and also to the 
sidings and spur tracks.’”’ State R. 
Commn. v. Pecos, ete., R. Co., supra. 

27. See statutory provisions. 

28. State R. Commn. v. Pecos, etc., 
R. Co., (Tex. Civ. A.) 212: SW 535, 537. 

“Article 6693 makes it the duty of 
railroad companies to provide ade- 
quate depot buildings at their several 
stations, and if Hurley is a station, 
the only question that can arise as to 
the unjustness and unreasonableness 
of an order requiring the erection of 
a depot building there is whether the 
sum required to be expended is unrea- 
sonable.’”* State R. Commn. v. Pecos, 
ete., R. Co., supra. 

29. Nashville, etc., R. Co. v. Rail- 
road, etc., Utilities Commn., 159 Tenn. 


Determination. 
sion will not be disturbed by the courts on review 
unless clearly erroneous,*! 
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depots mandatory at all stations,?7 the only issue 
on review of the reasonableness of the order of a 
board or commission for construction of a depot at 
a station is as to the amount directed to be expend- 


Waiver and estoppel. The railroad may, by waiv- 
er or estoppel, lose the right to urge certain objec- 
tions on appeal.?° 
ing to compel restoration of trains, that failure of 
people along the line to appear at a commission hear- 
ing and object to discontinuance of trains will be 
construed on review by the courts as an acquies- 


It has been held, in a proceed- 


The order of a board or commis- 


An order will be set 


43, 15 SW (2d) 751; State v. Public 
Serv. Commn., 77 Wash. 529, 137 P 
ete LRA1918B 786, AnnCas1915D 


[a] Illustration.—Where a_ ship- 
per demanded that a railroad should 
install a spur loading track about 
one thousand five hundred feet long, 
partly on its own right of way and 
partly on the shipper’s land, and at 
the shipper’s expense, and the road 
refused to do so, on the grounds that 
existing shipping facilities were suf- 
ficient, and that it was undesirable to 
cut the main line for such temporary 
spurs, and the public service commis- 
sion thereafter ordered a spur or side- 
track for three hundred feet on the 
railroad’s right of way, the railroad, 
by expressly admitting that a demand 
such as would have been sufficient 
would not have been complied,with in 
any event, could not, on appeal from 
such order, question the sufficiency 
of the demand, but its right to insist 
upon a demand for the track as or- 
dered was waived by its failure to 
question the sufficiency of the demand 
when made. State v. Public Serv. 
Commn., 77 Wash. 529, 137 PRP, 1057, 
LRAI1918B 786, AnnCas1915D 202. 

{b] Estoppel not shown.—A rail- 
way, alleging rapid diminution 
of short-haul business, was not es- 
topped by its conduct in former pro- 
ceedings to challenge the reasonable- 
ness of the railroad commission’s 
rules as to the character of depot 
employees. Nashville, ete., R. Co. v. 
Railroad, etc., Utilities Commn., 159 
Tenn. 43, 15 SW (2d) 751. 

30. Blease v. Charleston, ete., R. 
Co., 146 S. C. 496, 144 SE 233. 

31. Newport Municipal Officers v. 
Maine Cent. R. Co., 123 Me. 383, 123 A 
172; Dryden Commercial Club v. 
Public Works Dept., 142 Wash. 317, 
o20) 2a Ot lanes ‘ 

“The serious question in this case 
is this: Is the order of the commis- 
sion a reasonable one under all the 
circumstances? In determining this 
question we must approach it with 
the well known rule in mind that the 
commission is the tribunal author- 
ized by law to determine it, in the 
first place, and that we are not at 
liberty to substitute our own judg- 
ment as to what the order should be, 
unless we can say clearly that the or- 
der is unreasonable.” Dryden Com- 
mercial Club v. Public Works Dept., 
supra. 

[a] Exception to a ruling of the 
public utilities commission that it 
was its duty to provide protection at 
grade crossings, “even to the extent 
of protecting, as far as may be, the 
careless and foolish man from the 
effects of his own folly,’ must be 
overruled, where the ruling does not 
appear either expressly or by neces- 
sary inference to have been made the 
basis of its findings as to the neces- 
sity for automatic signals. Newport 
Municipal Officers vy. Maine Cent. R, 
Co., 123 Me. 388, 123 A172. 
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aside on appeal if not supported by the record.*? In 
the absence of evidence that existing facilities are 
inadequate, a board or commission order for new 
and different facilities will not be sustained on re- 


view.?? 


[§ 1101] 6. Evidence—a. Burden of Proof and 
The burden of proof rests on a rail- 
road to show a state of facts justifying discontinu- 
ance of operations,** or the existence of cireum- 
stances preventing it from furnishing reasonable 
facilities.*> Rules, regulations, or orders of a board 
or commission relative to operation and facilities 
are ordinarily*® presumed reasonable,?* or at least 
not prima facie unreasonable;** this rule in some 
jurisdictions resting upon express statutory provi- 
The burden rests on the railroad to show 


Presumptions. 


gion.?? 


82. Atchison, etc., R. Co. v. State, 
2% Okl. 820, 117 P 330. 

[a] Rule applied.—When the com- 
mission does not file with the record 
of the case a written statement of the 
reasons upon which an order—requir- 
ing railroads to open,.both ends of cars 
for passengers at stations instead of 
only one end—appealed from is based, 
as required by constitutional provi- 
sions, and where it further appears 
that such order was entirely unsup- 
ported by evidence, the testimony of 
experienced railway men being to the 
effect that opening only one end was 
better for the safety and convenience 
of the traveling public, the order will 
be set aside on appeal. Atchison, etc., 
R. Co. v. State, 27 Okl. 820, 117 P 330. 


33. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 

{a] Drinking water.—An _ order 
requiring running water to be in- 


stalled in waiting rooms for drinking 
purposes is unreasonable, in the ab- 
sence of a showing of inadequate ex- 
isting facilities. State v. State R. 
Commn., 60 Wash. 218, 110 P 1075. 

[b] Flush toilets.—That there isa 
waterworks system in a town of two 
thousand population is insufficient to 
show a necessity for flush toilets in 
passenger stations, in the absence of 
a showing of inadequate existing fa- 
cilities. State v. State R. Commn., 60 
Wash. 218, 110 P 1075. 

Presumption that order is reason- 
able see infra § 1101. : 

34 Colorado, etc., R. Co. v. State 
Rey Commny,9'544Colo.2 64, al29eP 15.06 
Hocking Valley R. Co. v. Public Utili- 
ties Commn., 92 Oh. St. 9, 110 NE 521, 
LRAI1918A 267, AnnCas1917B 1154 
{stay of execution den 91 Oh. St. 365, 
110 NE 1061]. 

[a] Rule applied.—‘‘In a proceed- 
ing before the public utilities com- 
mission to compel a railroad company 
to continue, on a portion of its road, 
an interurban service which it has 
voluntarily established and main- 
tained for many years, during which 
the personal and business relations 
of the people of the communities 
served, relying on the continuance of 
such service, have become adjusted 
thereto, the burden of showing a state 
of facts which justify the discontinu- 
ance of the service is on the com- 
pany.” Hocking Valley R. Co. v. Pub- 
lic Utilities Commn., 92 Oh. St. 9, 110 
NE 521, LRA1918A 267, AnnCas1917B 
1154 [stay of execution den 91 Oh. St. 
365, 110 NE 1061]. 

[b] Loss justifying abandonment 
of part of road.—Colorado, etc., R. 
Co. v. State R. Commn., 54 Colo. 64, 
129 P 506. 


35. Denaby, etc., Collieries v. Great 
Gent-eRi Cos, 84 UO AIA EK SB 2201; 
[a] War measures.—Where, pur- 


suant to statute, a railroad has been 
taken over by the government so far 
as is required for military purposes, 
the burden rests upon the road to 
show that such military use prevents 
it from furnishing reasonable facili- 


— 
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ania proving the rule or order unreasonable.* 
der statutes providing that the order of a cae or 
commission shall be prima facie reasonable,** the 
order of the board or commission as to furnishing of 


[§§ 1100-1103 
Un- 


facilities is entitled to the same presumptive correct- 


perts.*2 


ties to private shippers. Denaby, etce., 
Collieries v. Great Cent. R. Co., 84 L 
J. KB? 22005 

36. Order changing existing fa- 
cilities as unsustainable on review in 
absence of evidence that existing fa- 
cilities are inadequate see supra 
1100 text and note 33. 

37. Fla.—State v. Atlantic Coast 
Line R. Co., 77 Fla. 366, 379, 81 S 498. 

Ga.—Smith v. Seaboard Air-Line R. 
Co., 10 Ga. A. 227, 73 SH 523. 

Kan.—State v. Missouri Pac. R. 
Co., 76 Kan. 467, 92 P 606 [aff 216 U. 
S. 262, 30 SCt 330, 54 L. ed. 472]. 

Tex.—Angelina, etc., R. Co. v. State 
R. Commn., (Civ. A.) 212 SW 703. 

Wash.—State v. State Public Serv- 
ice Commn., 81 Wash. 275, 142 P 684. 

See also supra §§ 893, 914, 944; 965, 
LOZL LO oa. 

“When it does not clearly appear 
that the order is unreasonable as to 
the nature or extent of the facilities 
required or as to the expense in- 
volved, and the order is otherwise 
valid, it will be enforced, and doubts, 
if any, will be resolved in favor of. the 
order.” State v. Atlantic Coast Line 
Ra Cos-supra. 

[a] Question of 
primarily for commission. 
etc., R. Co. v. State R. Commn., 
Civ. A.) 212 SW 703, 704. 

88. Marshall v. Bush, 102 Nebr. 
279, 167 NW 59, LRA1918E 385. 

39. See statutory provisions. 

40. Angelina, etc., R. Co. v. State 
R, Commn., (Tex. Civ. »A.) 212 SW 
703; Chesapeake, ete., R. Co. v. Pub- 
lic Servi Commni, 75aWi Via. -L00, tak 
SE 924 [aff 242 U. S. 603, 37 SCt 234, 
61 L. ed. 520]. 

[a] Rule applied.—Th'e burden of 
showing data to determine whether 
an order for reasonably adequate 
transportation facilities of persons 
and property on main and branch 
lines is confiscatory is on the operat- 
ing railroad. Chesapeake, etc., R. Co. 
v. Public Serv. Commn., 75 W. Va. 
100, 121 SE 924 [aff 242 U. S..6038, 37 
SCt 234, 61 L. ed. 520]. 

41. See statutory provisions. 

42. Southern Pac. Co. v. State R. 
Commn., 60 Or. 400, 119 P 727. 

fa] Language of statute con- 
strued.—‘‘We understand this. to 
mean no more than that the commis- 
sion, being composed of experts in the 
line of work intrusted to them, and 
having opportunities of personal ex- 
amination and investigation not avail- 
able to the court, should be presumed 
to have acted reasonably and fairly. 
We do not understand that it is in- 
tended, by the language adverted to, 
to impose upon a plaintiff in a suit of 
this character the necessity of pro- 
ducing a greater amount of proof to 
sustain its case than would be re- 
quired to overturn the finding of any 
other select body of experts, charged 
with the duty of ascertaining a fact 
by testimony and actual physical ex- 
amination of conditions.” Southern 
Pac. Co. v. State R. Commn., 60 Or. 


reasonableness 
—Angelina, 
(Tex. 


ness as would attach to the findings of any other ex- 


[§ 1102] b. Admissibility. The usual rules re- 
specting admissibility of evidence** apply in pro- 
ceedings to compel operation of a railroad or the 
furnishing of facilities.** 

- [§ 1103] c. Weight and Sufficiency. The usual 
rules*® govern respecting weight*® of evidence, and, 
in accordance therewith, evidence has been held suf, 
ficient or insufficient to sustain an order or finding 
of a board or commission,** or the verdict or find- 


400. 408, 119 P 727. 


43. See Evidence § 89 et seq. 
44. See cases infra this note. 
[a] Court proceeding.—Refusal to 


permit a witness for the railroad, ina 
proceeding to have it restrained from 
substituting caretaker service for 
agency service at a-certain station, to 
be asked on cross-examination wheth- 
er money could not be saved by put- 
ting in a caretaker at another station — 
held proper, as the inquiry related to 
a matter wholly collateral to any is- 
sue before the commission, the fact 
that a saving could be made at some 
other station by a change similar to 
that proposed having no bearing on 
the question whether such change 
was justified in the instant case, 
Royalton v. Central Vermont R. Co., 
(Vt.) 188 A 782. See also Witnesses 
[40 Cyc 2493-2496]. 

[b] In proceeding before board or 
commission to require a railroad to 
construct a new passenger station, 
the corporation commission has the 
right to consider the report of its en- 
gineer, and the report should be put 
into the record. St. Louis Southwest- 
ern R: Co. v. Stewart, 150: Ark, 586, 
235 SW 1003. 

Generally see Public Utilities § 160. 


45. See Evidence §§ 1730-1806. 
46. See case infra this section. 
[a] Evidence of slight weight on 


adequacy of train service.—On the 
questions whether a county seat was 
otherwise furnished with reasonable 
and adequate train service, or wheth- 
er it was discriminated against, the 
fact, standing alone, that an inter- 
state mail train, which stopped there 
only to put off passengers from a’ 
certain city, stopped on flag at cer- 
tain smaller places, is of little, if any, 


weight. State v. Missouri Public 
nee Commn., 273 Mo. 632, 201 SW 
L a : 
47. See cases infra this note. See 
also Public Utilities § 160. 
[a] Evidence held sufficient: (1) 


To justify road in failing to improve 
station accommodations. Arbroath 
Corp. v. Caledonian R. Co., 10 R. & 
Can. Tr. Cas. 252 (municipality’s re- 
fusal to alter street and bridge pre- 
vented road from increasing platform 
space). (2) To justify granting ap- 
plication for removal of slow speed 
order at private crossing upon condi- 
tion that certain warning signs be 
erected. Canadian Northern R. Co. v. 
Montealm,: 31 CanRCas 320.) 3), Do 
support order for construction of new 
depot. St. Louis Southwestern R. Co. 
v. Stewart, 150 Ark. 586, 235 SW 1008; 
State v. Great Northern R. Co., 135 
Minn. 19, 159 NW 1089; Missouri, 
etc., R. Co. v. State, 38 Okl. 401, 133 P 
35 (union station). (4) To support 
order for spur track. Southern Pac. 
Co. v. State R. Commn., 60 Or. °400, 119 
P 727 (number of inhabitants ° and 
volume of presently available busi- 
ness at town sufficient to justify or- 
der for three hundred foot spur 
track); In re Delta Shingle Co., Ltd., 


a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1103-1104] 


ings of a jury,*® or trial court;4® to entitle a rail- 
road to abandon operations;°° or to establish other 


matters.°! 


[§ 1104] H, Liability for Failure To Operate or 
To Furnish Facilities’*—1. Right of Action. 
absence of statutory, constitutional, 
visions,°* no action for damages*‘ lies against.a rail- 
road for a mere failure to operate®® or for a mere 


(Can.) 23 WestLR 604. (5) To sup- 
port order for stoppage of additional 
trains at station. State v. ‘Missouri 
Public Serv. Commn., 290 Mo. 389, 235 


SW 131; State v. Missouri Public 
Serv. Commn., 277 Mo. 175, 210 SW 
386 (public necessity established). 


(6) To support order permitting rail- 
road to close depot during part of 
year. Dryden Commercial Club v. 
Public Works Dept., 142 Wash. 317, 
252 P 911. (7) To support order re- 
fusing spur track application. Mc- 
Pherson v. Canadian Pac. R., Co., 18 
CanRCas 57 (dangerous volume of 
high speed traffic on main line, and 
connection with existing spur availa- 
ble at increased cost). (8) To sup- 
port order requiring railroad to fur- 
nish agent at station. Barnard v. 
Chicago, etc., R. Co., 139 S. D. 623, 166 
NW 148. (9) To sustain denial of 
petition to restrain railroad from sub- 
stituting caretaker for agency service 
at station operated at loss. Royalton 
v. Central Vermont R. Co., (Vt.) 138 
A 782. (10) To sustain finding of 
public service commission as to ne- 
cessity and convenience of recon- 
struction of abandoned switch be- 
tween two railroads in certain city. 
Peo. v. Public Serv. Commn., 195 App. 
Div. 426, 187 NYS~ 24 [rev ground 
that statute conferred no authority on 
commission to make order 233 N. Y. 
113, 185 NE 195, 22 ALR 1073]. (11) 
To sustain order dismissing shipper’s 
application for switch track. Halli- 
day v. Public Utilities Commn., 118 
Oh. St. 269, 160 NE 713 (neither fact 
of present business nor volume of 
probable future business shown). 
(12) To warrant specified division of 
costs of maintenance of gates, be- 
tween municipalities and _ railway. 
Malahide v. Canadian Nat. R. Co.; 31 
CanRCas 314. 

[b] Evidence held insufficient: (1) 


To justify board in terminating sid-. 


ing agreement under clause in agree- 
ment giving it such power. Canadian 
Pac. R. Co. v. Vancouver Ice, etc., Co., 
23 CanRCas 1, 23 WestLR 607. (2) 
To require gates, in addition to watch- 
man, at ‘thighway crossing. Grimsby 
Beach Amusement Co. v. Grand Trunk, 
- etc., Electric R. Cos., 22 OntWR 258, 
13 CanRCas 138. (3) To show, in sup- 
port of commission’s order, that 
amount of business from farm was 
large enough to justify installation of 
switch connection under constitution- 
al provision requiring such installa- 
tion where volume of business justi- 
fied. Chicago, etc., R. Co. v. State, 83 
Okl. 161, 201 P 260. (4) To show pub- 
lic necessity for additional industrial 
sidetracks as ordered by commission. 
Harper v. St. Louis Southwestern R. 
Co., 15 F. (2d) 352. (5) To support 
order for construction of new depot. 
St.” Louis-San Francisco R. Co._v. 
Lewis, 154 Ark. 478, 243 SW 63 (re- 
modelling sufficient). (6) To support 
order for stoppage of additional trains 
at station. State v. State Public 
Serv. Commn., 294 Mo. 364, 242 SW 
938; State v. Missouri Public Service 
Commn., 273 Mo. 632, 201 SW 1143 
(existing train service at county seat 
sufficient). (7) To support order of 
commission requiring railroad to 
erect depot at station to take place of 
box cars used for depot. Barnard v. 
Chicago, etc., R. Co., 39 S. D. 628, 166 
NW 148. 

48. See case infra this note. 

[a] Evidence held sufficient to 
support verdict of jury that commis- 
sion’s order to expend specified sum 
for construction of depot and sidings 
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| failure to furnish facilities.5® 
for damages may lie for a railroad’s breach of a stat- 
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However, an action 


utory®’ duty to provide facilities,°* as where it fails 


In the 
or contract pro- 


was unjust and unreasonable. State 
R. Commn. v., Pecos, etc., R..Co., (Tex. 
Civ. A.)*212 SW 535. 

49. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To sustain finding that operation of 
sidetrack and switch connecting it 
with main line would not in any un- 
reasonable degree affect operation or 
safety of trains on main line. State 
v. Chicago, etce., R. Co., 115 Minn. 51, 
131 NW 859. (2) To sustain finding 
that it was feasible to replace switch 
track and that business justified or- 
der to replace same. State Public 
Utilities Commn. y. Lake Erie, etce., 
R. Co., 277 Ul. 574, 115 NE 519. 

50. See case infra this note. 

fa] Evidence held sufficient.—Evi- 
dence showing operating losses of a 
railroad and establishing with rea- 
sonable certainty that future reve- 
nues will not meet operating expenses, 
costs of replacements, and mainte- 
nance, and in addition yield a fair 
return on the investment, was held 
to entitle the railroad to abandon 
operation. Brownwood North, etc., 
Epis v. Texas R. Commn., 16 F. (2d) 

51. See cases infra this note. 

[a] Evidence held sufficient to 
show futility of ordering railroad, in 
mortgage foreclosure suit, to con- 
tinue operations, as its officers had 
neither disposition nor means availa- 
ble to do so. Gasser v. Garden Bay 
R. Co., 205 Mich. 5, 171 NW 791. 

[b] Evidence held insufficient to 
show that loss constituting depriva- 
tion of property without due process 
of law would result from compliance 
with order of commission. State v. 
Missouri Public Sery. Commn., 277 
Mo. 175, 210 SW 386 (order as to stop- 
page of trains at station). 

52. Action: 

By employee see Master and Servant 

§$ 495-521. 

To recover: 
Cost of furnishing sidetrack see 
supra § 956. 
Damages resulting from particular 
operations see infra §§ 1090, 1091 
and cross references there given. 


53. See statutory and constitu- 
tional provisions; and infra text and 
note 57 et seq. 

1608 Other remedies see supra § 

55. Brownwood North, ete., R. Co. 


v. Texas R. Commn., 16 F. (2d) 297; 
Elizabethtown v. Chesapeake, etc., R. 
sore 94 Ky. 877, 22 SW 609, 15 KyL 

[a] In favor of individuals.—(1)y 
“Abandonment of itself, with result- 
ing damages to the communities 
served, gives no cause of ,action to the 


individuals affected.” Brownwood 
North, “etc RY ‘Cosmy., Texas Rs 
Commn., 16 EF. (2d) 297, 298. (2) 


“That persons have erected substan- 
tial improvements along the railway, 
and in territory tributary, in the ex- 
pectation of continued operation, does 
not burden plaintiff with an implied 
obligation to do _ so.” Brownwood 
North, etc., R. Co. v. Texas R. Commn., 
supra. 

[b] In favor of town.—The non- 
compliance with a charter provision 
requiring a company to run through 
trains between certain towns does not 
give any right of action to such towns 
for damages. Elizabethtown vy. Ches- 
apeake, etc., R. Co., 94 Ky. 377, 22 SwW 
609, 15 KyL 313. 

56. Page v. Louisville, etc., R. Co., 
129° Ala. 232, 29 S 676; Chaddick v. 
Lindsay, 5 Okl. 616, 49 P 940. But 


to provide facilities ordered by a duly authorized 
board or commission.®?® 
railroad is under a duty to give reasonable notice of 
intention to remove existing facilities,°® an action 
for damages lies for removal without such notice.* 


In jurisdictions where a 


compare 2 Thompson Negl. § 1494 
[quot Smith v. San Pedro, ete. R. 
Cor, 35") Utah™ 390) 3965, 100 ee Omar 


(where it was said that “the fact that 
a statute provides for certain precau- 
tions at a railroad crossing will not 
relieve a railroad company from 
adopting such other measures as pub- 
lic safety and common prudence dic- 
tate’’). 

[a] Such as depot.—Page v. Louis- 
villesiete,) Rs Co.g 129) Ala weenie oe 
676; Chaddick v. Lindsay, 5 Okl. 616, 
49 P 940. 

57. See statutory provisions. 


ulations see supra §§ 902-1065. 

58. N. H.—Boothby v. Grand 
Trunk R. Co., 66 N. H. 342, 34 A 157. 

Pa.—Cox v. Pennsylvania R. Co., 
240 Pa. 27, 87 A 581. 

Can.—Canadian Northern R. Co. v. 
Robinson, 48 Can. S. C. 387. ; 

Man.—Robinson v. Canadian North- 
ern R. Co., 19 Man. 300, 13 WestLR 8. 

N. B.—Meagher. v. Canadian Pac. 
R. Co., 42 N. B. 46. 

Ont.—Morrison v. Pere Marquette 
Re Co05.20) Ont...1. 271 fart 27, Ont. Bs 
551 (aff dism 28 Ont. L. 319, 4 OntWN 
889, 12 DomLR 344, 15 CanRCas 406) ]. 

[a] Depot accommodations.—‘‘The 
defendants, being bound by statute, 
aside from any obligation imposed 
upon them at common law as com- 
mon carriers, to provide a station for 
the accommodation of intending pas- 
sengers, are liable to an individual 
injured through their failure to per- 
form the duty imposed by statute.” 
Boothby v. Grand Trunk R. Co., 66 
N. H. 342, 344, 34 A 157. 


[b] Sidetracks.—Canadian North- 
on R. Co. v. Robinson, 438 Can. S. C. 
[ce] Breach of duty not shown.— 


That the public has the right under 
statutes to regulate and prescribe to 
some extent facilities which must be 
furnished for transportation by com- 
pelling switch connections with manu- 
facturing plants where the railroad 
and manufacturer cannot agree, and 
where connection is reasonably prac- 
ticable, and the plant will furnish 
business to warrant it, does not re- 
quire a sidetrack once established to 
remain in the same condition, nor pre- 
vent railroads from changing the 
grade of their tracks, so as to neces- 
sitate a change in a sidetrack, nor en- 
title the manufacturing companies 
to damages on such change. Detroit 
Vi, State Cent... KR. Co., Lo6m Mich aakzds 
120 NW 592. 

59. Robinson v. Canadian North- 
ern R. Co., 19 Man. 300, 13 WestLR 8. 

{a] Failure to restore spur track 
facilities as ordered by the commis- 
Sion may create a right of action. 
Robinson v. Canadian Northern R. Co., 
19 Man. 300, 13 WestLR 8. 

60. See statutory provisions; and 
supra § 1066. 

61. Durden v. Southern, R. Co., 2 
Ga. A. 66, 58 SH 299. 

{a] MTllustration—As a common 
carrier, a railroad owes to the public 
the duty of giving reasonable notice 
of an intention to abandon a side- 
track, if the result of such removal 
is to leave no facilities for the re- 
ceipt or delivery of such goods as it 
has been accustomed to receive and 
deliver there, and for a breach of this 
duty a cause of action will arise in 
favor of one who, in response to the 
implicit invitation of the carrier to 
bring goods to that place of shipment, 
has so located his goods, intended for 


Duties presented by particular reg- d : 


1078 [51 C.J.]J 


An action for damages for failure to furnish facili- 
ties will not he in favor of one as to whom the road 
was not obligated to furnish the facility.®!”% 
An action may lie for unlawful 
discrimination in the furnishing of facilities.®? 
Breach of contractual duty. An action les for 
damages occasioned by a railroad’s breach of a con- 
tractual duty to provide facilities,®* provided the 
coniract®* and its breach®® are shown 
2. Conditions Precedent. 
duty to provide facilities can arise only after issu- 
ance of an order of a board or commission directing 
the railroad to furnish specified facilities,®® an order 
of the board or commission is a condition precedent 
to maintenance of an action for damages for failure 


Discrimination. 


[§ 1105] 


shipment, that, by the removal of the 
track and the discontinuance of ship- 
ping facilities, without notice, he has 
been specially damaged. Durden v. 
corer R. Co., 2 Ga.i A. 66, 58 SH 

w; 

614%. Gulf, ete, R. Co. v. Haton, 
149 Miss. 572, 115 S 726. 

“One carrying mail from defendant 
railroad’s mail car to post office and 
from post office to mail car under con- 
tract with government was not within 
provisions of Hemingway’s Code 1927, 
§§ 7651, 7652 (Code: 1906, §§ 4866, 
4867), requiring railroad to have re- 
ception rooms for passengers, since 
plaintiff while at station was not, and 
did not intend to become, a passenger 
on any of the defendant’s trains.” 
Gulf, ete., R. Co. v. Eaton, 149 Miss. 
BU 26 LT5XS%26. 

62. Cox v. Pennsylvania R. Co., 240 
Pa. 27; 87 A 581. 

{a] Siding connection.—A com- 
pany’s refusal to allow a siding con- 
nection to the proprietor of a coal 
mine is an unreasonable discrimina- 
tion for which an action will lie, even 
though there be a congestion of traffic 
and shortage of cars, it being the car- 
rier’s duty in any case to treat all 
shippers alike. Cox v. Pennsylvania 
R. Co.,'240 Pa. 27, 87 A 581. 

[b] Lessees of coal mine have a 
right to sue for unlawful discrimina- 
tion, although after demand for the 
siding connection they had agreed to 
transfer their mining lease, and al- 
though the transferee in its returns 
to the auditor general stated that the 
mine was its property, where the ac- 
tual transfer did not take place until 
after the discrimination complained 
of. Cox v. Pennsylvania R. Co., 240 
Pa. 27, 87 A 581. 

63. Detroit v. State Cent. R. Co., 
156 Mich. 121, 120 NW 592; Yazoo, 
ete., R. Co. v. Jones, 114 Miss. 787, 75 
S 550; Stolle Stone Co. v. Missouri 
Pac. R. Co., 189 Mo. A. 683, 175 SW 
250; Barrow v. Norfolk-Southern R. 
Co., 184 N. C. 202, 113 SE 785. 

fa] Spur track.—Where plaintiff 
paid the contract price to defendant 
for putting in a spur track to his to- 
bacco warehouse at a specified time to 
save drayage charges, he was entitled 
to damages naturally incident to the 
breach of the contract, and no ques- 
tion of unlawful discrimination in 
freight rates was involved. Barrow 
v. Norfolk-Southern R. Co., 184 N. C. 
202, 113 SE 785. 

Breach of contract generally see 
Contracts § 790 et seq. 


64. Detroit v. State Cent. R. Co., 
156 Mich. 121, 120 NW 592; Yazoo, 
etc., R. Co. v. Jones, 114 Miss. 787, 75 
S 550. 

[a] Contract not shown.—(1) By 


the act of a railroad company in con- 
structing a sidetrack to a manufac- 
turing company to facilitate transpor- 
tation of its products at its request 
or assent of the railroad company, no 
contract is implied binding either to 
continuance of the arrangement; and 
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discrimination 


Where the 


hence, if the railroad company there- 
after changes the grade of its tracks, 
the manufacturing. company could not 
recover damages from it for expense 
of accommodating its sidetrack to the 
new grade. Detroit v. State Cent. R. 
Co., 156 Mich. 121, 120 NW 592. (2) 
Where plaintiff altered and returned a 
contract sent him regarding construc- 
tion of a spur track, the railway com- 
pany’s retention thereof and cashing 
of plaintiff’s check was held not to 
constitute acceptance of the altered 
contract, where it further appeared 
that the railway submitted a new con- 
tract to plaintiff. Yazoo, etc., R. Co. 
v. Jones, 114 Miss. 787, 75 S 550. 


65. Stolle Stone Co. v. Missouri 
pee R. Co., 189 Mo. A. 683, 175 SW 
[a] Time of continuance.—Where 


the contract for use of a switch did 
not provide for any particular time 
of continuance, a2 company was not 
liable for amounts paid by plaintiff 
for the reéstablishment of its spur 
track, because, after the lapse of 
about ten years, it removed the 
switch. Stolle Stone Co. v. Missouri 
aang R. Co., 189 Mo. A. 683, 175 SW 

66. See statutory and constitution- 
al provisions. 

67. Meagher v. 
Co., 42 N. B, 46. 
eae See supra § 1104 text and note 

69. Cox v. Pennsylvania R. Co., 240 
Pa. 27, 87 A 581. 

70. See supra § 1104. 

71. Canadian Northern R. Co. 
Robinson, [1911] A. C, 739, 745, 13 Can 
RCas 412, 21 WestLR 624 [aff 43 Can. 
S.C: 387, 12 CanRCas 204]. 

“Their Lordships have examined 
the Railway Act as a whole, and they 
are of opinion that the special pro- 
visons for limiting the time of bring- 
ing actions of certain classes to a 
period of one year from the origin of 
the cause of action do not apply to 
a case of refusing or discontinuing 
facilities such as the present.” Cana- 
‘dian Northern R. Co. v. Robinson, su- 
pra. 

72. Bartlett v. Chicago, etc., R. Co., 
96 Wis. 335, 71 NW 598. 

[a] Rule applied.——Under a stat- 
ute which provides that if the owner 
of an elevator, warehouse, or mill 
constructs at his own expense a track 
therefrom to a railroad, the railroad 
shall permit the connection and oper- 
ate trains thereon, an action will not 
lie against a railroad for failing to op- 
erate such a spur track in connection 
with plaintiff's warehouse, where it 
is not shown by the complaint who 
constructed the track or who owns it. 
Bartlett v. Chicago, etc., R. Co., 96 
Wis. 335, 71 NW 598. 


Canadian Pac. R. 


73. Payne v. Mt. Franklin Fuel, 
ete.,)Co.,. (texas Civ. 0A) A2340S Warp 9. 
[a] Petition held sufficient.—In an 


action for damages from’ change of 
a spur track in violation of an agree- 
ment, the petition was held sufficient 


to furnish facilities.®? 
in the furnishing of facilities®® 
through a refusal to furnish a siding connection, 
plaintiffs need not show what proportion of their 
shipments would have been sold within the state.®® 

[§ 1106] 3. Limitations. A right of action against 
a railroad for damages arising from its failure to 
provide facilities’?® is not barred by limitations ap- 
plicable to a different kind of action."! 

[§ 1107] 4..Pleading. A complaint for damages 
for failure to furnish facilities must set forth the 
facts necessary to show the existence of a cause of 
action,** and resultant damage.’®* 

[§ 1108] 5. Evidence. 
as to admissibility’® and sufficiency’® of evidence 


[§§ 1104-1108 


In an action for unlawful 


The usual rules’* govern 


to allege damages from the increase 
of expenses and loss of business. 
Payne v. Mt. Franklin pee ete. Co; 
(Tex. Civ. A.) 234 SW 595 ‘ 
74. See Evidence 22 C. J. p 1, and 
Zo) Onurliewioynilg 
75. See case infra this note. ; 
[a] Evidence held admissible.— 
In a fuel company’s action against 
a railroad for change of a spur track, 
contrary to a spur track agreement, it 
was proper to admit:° (1) Testimony 
of plaintiff fuel company’s assignor 
that when he transferred the fuel 
business from himself to plaintiff on 
plaintiff’s incorporation by transfer. 
in terms of.‘‘all my right, title, and 
interest in said business,’ such trans- 
fer included the spur track agreement, 
was proper, as against the objection 
that it was immaterial, or that the 
transfer contract spoke for itself, or 
that the contract was one to which, 
the railroad was not a party. Payne 
v. Mt. Franklin Fuel, ete., Co., (Tex. 
Civ. A.) 234 SW 595, 600. (2) Testi- 
mony of a witness that it was not 
profitable, under the conditions wit- 
ness found after the track was taken 
out and under the competition then 
existing, to handle coal in carioad lots 
with a profit of one dollar or one dol- 
lar and fifteen cents a ton. Payne v. 
Mt. Franklin Fuel, ete., Co., supra. 
(3) Testimony of a witness that the 
change of the switch made a big dif- 
ference in plaintiff’s business, and 
that plaintiff did not solicit business 
in carload lots of coal after the 
change because it could not handle 
it on a profitable basis, as against 
the objection that the statement was 
speculative, and that such loss was 
not within the contemplation of the 
parties putting in the track. Payne 
v. Mt. Franklin Fuel, etc., Co., supra. 
[b] Evidence hela properly ex- 
cluded.—In a fuel company’s action 
against a railroad for change of a 
spur track contrary to a spur track 
agreement, exclusion of evidence by 
the railroad as to the necessity of 
double tracking at the point where 
the switch to the spur track was was 
not error, there being no issue sub- 
mitted or requested to be submitted 
as to the danger from running trains 
against a facing switch, as alleged in 
the answer. Payne v. Mt. Kranklin 
Fuels ete., Co., (Tex. Civ. A.) 234 SW 


76. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To require submission of issues to 
jury. Graham v. Jonesboro, etc., R. 
Co.; 111 Ark. 598, 164 SW 729 (exist- 
ence of contract permanently to main- 
tain a private siding, and breach 
thereof). (2) To show nonexistence 
of contract for facilities. Yazoo, etce., 
R. Co. v. Jones, 114 Miss. 787, 75 S 
550 (spur track). (3), . Do warrant 
submission to jury of issue of lost 
profits in an action for damages from 
change of spur track. Payne v. ves 
Franklin Fuel, etc., Co., (Tex. Civ. A.) 
234 SW 595. See Mast v. Pennsylva- 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1108-1111) 


in actions of the character under consideration. 

[§ 1109] 6. Trial. The usual rule that questions 
of fact are for the jury’’ is applicable in actions 
against a railroad for damages arising from failure 
to operate or-to furnish facilities.78 

[§ 1110] 7. Amount and Extent of Recovery. 
Where there has been a breach of the statutory duty 
to furnish facilities,’® it has been held that damages 
run from the time of breach and not merely from the 
time of a finding by a board or commission relative 
thereto,’° and that recovery may be had for dam- 
ages arising pending an appeal.§! A shipper de- 
prived of spur facilities to which it is entitled may 
recover damages for loss of business.°2 

. Shipper entitled to notice of removal of existing 
facilities’? may recover damages for removal with- 
out notice to the extent that he was injured by the 
lack of notice.*# 

In action for unlawful discrimination in the fur- 
nishing of siding facilities,*® the measure of dam- 
ages is the difference between the market price actu- 
ally received for goods after the discrimination 
ceased and the price which would have been received 
for such goods as could reasonably have been mined 
and shipped during the period of the discrimina- 
tion.®* 


nia R. Co., 64 Pa. Super. 203 (action in 
trespass against a railroad to recover 
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been given by the carrier. 


(51 C.J.] 1079. 


In action for treble damages’’ for failure to fur- 
nish a siding connection, damages should be com- 
puted on the number of cars to which plaintiff would 
have been entitled under defendant railroad’s allot- 
ment of cars then in use,** and not on the basis of 
defendant’s capacity as a shipper.®® 

Damages recoverable for breach of contract to 
furnish facilities are such as could reasonably have 
been within the contemplation of the parties.°® 

[§ 1111] I. Criminal Offenses of Railroad and Its 
Agents®'—1. In General. Both at common law,?? 
and under statute,®* a railroad may be subject to 
criminal prosecution for violation of its duties re- 
specting operation.?* A railroad may be indicted 
for the nonperformance of a statutory duty for 
which no punishment is specially provided under a 
general statute providing that in such cases the wil- 
ful omission of any duty enjoined by law upon any 
person holding a public 'trust or enon shall 
be punishable as a misdemeanor.°*® 

Validity of statutes imposing a criminal nabilae 
on railroad companies for failure to perform duties 
incident to operation®® has been upheld,’* as where - 
a railroad is made criminally responsible for the 
misfeasance or nonfeasance of its agents.°® But a 
criminal statute depriving defendant of the pre- 


Durden v. | Penalties recovered in criminal pros- 


ecutions see supra § 1073 and pas- 


damages for taking a siding from 
plaintiff and injury to a derrick there- 
on, where the evidence was held suffi- 
cient to raise a question of fact for 
the jury as to resultant damage and 
to sustain verdict for plaintiff). 

[b] Evidence held insufficient to 
show that. defendant wrongfully 
failed to provide a shipper with sid- 
ing facilities. Meagher v. Canadian 
Pac. R. Co., 42 N. B. 46. 


77. See Trial [38 Cyc 1511 et seq]. 
78. See cases infra this note. 
[a] Notice. of intention to abandon 


sidetrack.—What is a reasonable no- 
tice by a railroad to a shipper of an 
intention to abandon a sidetrack is for 
the jury, and, in determining it, the 
exigencies both of the public and of 
the carrier should be considered. 
Durden y. Southern R. Co., 2 Ga. A. 
66, 58 SE 299. 

Tb] Proximate cause of injury; 
failure to provide depot facilities.— 
“Whether injury by exposure to the 
weather of a passenger awaiting in 
the open air the arrival of a delayed 
train, was or was not a result which 
might naturally and reasonably be ex- 
pected from the failure of the defend- 
ants to open and warm their station 
at an incJement season of the year, 
or, in other words, whether the de- 
fendants’ negligence was the prox- 
imate cause of the plaintiff's injury, 
was a question to be determined by 
the jury, and was properly left to 
their .decision.’”” Boothby v. Grand 
Trunk R. Co., 66 N. H. 342, 344, 34 


A, 157. 

79. See supra § 1104. 

80. Robinson v. Canadian North- 
ern R. Co., (Man.) 11 WestLR 578. 

81. Robinson v. Canadian North- 
ern R. Co., supra. 


32. Meagher vy. Canadian Pac. R. 
Co; 42_N. B46. 

83. See supra § 1104. 

84. Durden v. Southern R. Co., 2 
Ga. A. 66, 58 SE 299; Boyd v. Balti- 
more, etc., R. Co., 73 Pa. Super. 107. 

[a] Rule applied.—The damage re- 
coverable by a particular prospective 
shipper, who, having arranged his 
property for shipment, is disappointed 
by the unexpected removal of a side- 
track, is so much of his loss sustained 
by reason of the removal as he would 
not have sustained if reasonable no- 
tice of the intention to remove had 


Sec nae R. 'Co.,. 2) Ga. A. 66, 58 '°SH 
[b] Under contract imposing duty 


to give thirty days’ notice of discon- 
tinuanece of switching facilities, a 
Shipper suing for damages for re- 
moval without notice may recover 
such damages as accrued within thir- 
ty days from the time that he received 
notice by ‘tthe actual discontinuance, 
but not for damages after such thir- 
ty-day period. Boyd v. Baltimore, 


ete., R. Co., 73 Pa. Super, 107. 
eae See supra § 1104 text and note 
86. Cox v. Pennsylvania R. Co., 240 


Paz:27,.87 A581. 

[a] Coal mine.—Cox v. Pennsyl- 
vania R. Co., 240 Pa. 27, 87 A 581. 

87. See statutory provisions. 

88. Cox v. Pennsylvania R. Co., 250 
Pa, 600, 95 A725. 


89. Cox v. Pennsylvania R. Co., su- 
pra. 
[a] Mine.—Cox v. Pennsylvania R. 


Co., 250 Pa. 600, 95 A 725. 


90. Payne v. Mt. Franklin Fuel, 
ete: Co. (Dex, Civs MAS) (234) Siw 59, 
598. 


“The damages recoverable, assum- 
ing a breach of the contract, would 
be such as are incidental to and 
caused by the breach, and may rea- 
sonably be supposed to have entered 
into the contemplation of the parties 
at the time of making the contract.” 
Payne v. Mt. Franklin Fuel, etc., Co., 
supra. 

[a] Loss of profits —A spur track 
agreement with a fuel company, recit- 
ing that the fuel company was con- 
ducting a general fuel business, and 
had purchased a tract adjacent to the 
railroad’s right of way, etc., was held 
to show that the parties contemplated 
that loss of profits to the fuel com- 
pany would naturally result from the 
railroad’s breach of the agreement 
by removal of the spur track. Payne 
v. Mt. Franklin Fuel, ete., Co., (Tex. 
Civ. A.) 234 SW 595. 

91. Cross references: 

Offenses: 

Against operation or property of 
railroad see infra XXIII in 52 
One 

As carrier of: 

Goods and their agents see Car- 
riers §§ 1008-1024. 

Passengers’ excessive fares see 
Carriers §§ 1094-1099. 


Sim §§ 1066-1089. 
Sunday operation of trains see Sun- 

day [87 Cyc 548 et seq]. 

92. Louisville, etc, R. Co. v. Com., 
13 Bush (Ky.) 388, 26 "AmR 205; State 
v. Western North Carolina R. Co., 95 


N. C. 602; State v. Louisville, ete., 
Cor 91 Tenn. 445, 19 SW 229; 
Louisville, etc., R. Co. v. State, 3 


Head (Tenn.) 523, 75 AmD 778. 

[a] Habitual failure to give warn- 
ing signals at crossings has been 
held an offense indictable at com- 


mon law. Louisville, etc. R. Co. v. 
cate 13 Bush (Ky.) 388, 26 AmR 
93. See statutory provisions; and 


cases infra this note. 

[a] In England (1) under a stat- 
ute providing that every locomotive 
burning coal or similar fuel shall be 
constructed and operated so as to econ- 
sume its own smoke, and that, if not 
so constructed and operated, the ‘com- 
pany or party using same shall pay a 
designated fine, there is no obliga- 
tion to use smokeless, or almost 
smokeless, coal. London County v. 
Great Eastern R. Co., [1906] 2 K. 
B. 312. (2) Defendant may be con- 
victed on evidence of smoke issuing 
in excess of that ordinarily coming 
from a properly constructed and op- 
erated engine (Southeastern, etc., R. 
Co. v. London County, 19 Cox C. C., 
721), (3) but not on evidence mere- 
ly that some smoke came forth 
(Southeastern, etc., R. Co. v. London 
County, supra). 

Nuisance see infra text and note 2. 

Particular duties see supra § 902-— 
1065. 

94. Duty in general see supra §§ 
880-885. 
jeer onige duties see supra §§ 902- 

95. Peo. v. Long Island R. Co., 134 
N. Y. 506, 31 NE 873 [aff 58 Hun 412, 
12 NYS 41] (within the application of 
the statute the term ‘“‘person” includes 
a corporation and a railroad as a com- 
mon carrier holds a public employ- 


ment). 

96. Particular duties see supra §§ 
902-1065. 

97. State v. St. Louis, etc., R. Co.; 
83 Ark. 249, 103 SW 623; Southern R. 


Co. v. State, 125 Ga. 287, 54 SE 160, 
114 AmSR 2038; Boston, etc., R. Co. 
v. State, 32 N. H. 215. 

98. State v. St. Louis, etc., R. Co., 
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sumption of innocence,®® or discriminatory in char- 


acter,! has been held invalid. 
Nuisance. 


considered.” 


[§ 1112] 2. Wrongful Death*—a. Manslaughter. 
Under the view that a corporation may be guilty of 
manslaughter,* a railroad corporation may be erim- 
But a road which has used 
due care in the selection and retention of employees 
is not criminally responsible for manslaughter re- 
Nor can a man- 
slaughter conviction be predicated upon negligence 
deduced from the failure of the road to formulate 
rules for the guidance of employees in an unusual 


inally lable therefor.® 


sulting from their negligence.°® 


emergency.’ 


[§ 1113] b. Criminal Statutes Redressing Private 
In some jurisdictions railroad companies 
are by statute made liable to indictment and fine for 
negligent injuries resulting in death. 


Wrong. 


92 Ark. 74, 122 SW 627; Boston, etc., 
Re Coy ve state; 32°5N. Bl 215. 

[a] There is no constitutional ob- 
jection to statutes making a railroad 
criminally liable for the misconduct 
of its officers and agents in the dis- 
charge of their duties. Boston, ete., 
RE ICo.Nv. State,) 32) No EL. 205. 

99. State v. Divine, 98 N. C. 778, 
4 SE 477. 

Statutes changing: 

Presumption of innocence as denial of 

Pe process see Constitutional Law 

97.9. 
Presumptions and burden of proof 
generally as infringement of vested 

rights see Constitutional Law § 580. 


1. State v. Divine, 98 N. C. 778, 4 
SE 477 
[a] ‘Tllustration.—An act making 


the killing or injury of live stock by 
a railroad a misdemeanor for which 
certain officers and agents may be in- 
dicted in case of refusal to pay or ar- 
bitrate the claim for the injury, which 
applies only to certain localities with- 
in the state and deprives defendant 
of the presumption of innocence by 
making proof of the injury prima 
facie evidence of negligence, is un- 
constitutional. State v. Divine, 98 
N. C. 778, 4 SE 477. 
Discrimination generally see Con- 
stitutional Law 8§ 907, 908. . 
Due process of law see Constitu- 
tional Law § 1072. 
2. See Nuisances § 341. 
Obstruction of highway see infra § 
1114. 
Operation of railroad as constitut- 
ing nuisance see Nuisances §§ 255, 256. 
8. Homicide: 
Generally see Homicide 29 C. J. p 
1045. 
By corporation generally see Corpo- 
rations §§ 3035, 3036. 
Caused by negligence see Homicide §8§ 
141, 


4 See Cor porations § 3035 text and 
note 91. 
5. State v. Lehigh Valley R. Co., 90 


INE is as ote, L038, AV 685. 

[a] Evidence sufficient to show 
culpable negligence.—In the prosecu- 
tion of a railroad corporation for man- 
slaughter on account of death ata 
crossing, evidence was held to sustain 
a finding of the jury that the rail- 
road, permitting buildings on its 
premises to obstruct the view of 
trains along the street, which car- 
ried heavy traffic, was guilty of gross 
negligence showing wanton disregard 
for the lives and safety of travelers 
on a highway, where the railroad 
took no precautions after seven 
o’clock at night to guard the crossing 
either by a flagman or any mechan- 
jeal safety device. State v. New 
Work, ete. Rk. -Co.,, 04 N.S 226; 


Railroads are subject to indictment for 
maintenance of a nuisance under principles elsewhere 
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of such statutes has been upheld.® 


Purpose of such statutes is to obviate the common- 


law doctrine’? that no recovery lies for loss of a hu- 
man life,!? recovery being permitted in a criminal 


prosecution of a fine for the benefit of specified bene- 


ficiaries.!2 


tive factor.1§ 


The validity 
139 A 883 [aff 142 A 918 mem]. 


6. State v. New Jersey Cent. R. 
Co 2GN. JA Uss A: 168: 
[a] Death at crossing.—Where a 


traveler was killed ata railroad cross- 
ing because of the neglect of the en- 
gineer to ring or whistle the train’s 
approach, and the failure of the gate- 
man to lower the gates, but both em- 
ployees had béen accepted and re- 
tained by the road in the exercise of 
due care, it could not be held crim- 
inally responsible in a prosecution 
for manslaughter. State v. New Jer- 
Sey Centi Rs Co, VON del oon noes 

{b] Evidence held insufficient to 
show negligence of a railroad in em- 
ploying an engineer and a gateman 
whose carelessness caused the death 
of a traveler at a crossing. State v. 
ee, Jersey Cent. R. Co., (N. J.) 133 

7. State v. Pennsylvania R. Co., 
(N. J.) 129 A 479, 480 

“Acts of employees may make a de- 
fendant company guilty of gross neg- 
ligence, but such negligence cannot, 
we think, be predicated upon a fail- 
ure to enact rules to govern an un- 
foreseen and unusual emergency.” 
State v. Pennsylvania R. Co., supra. 

[a] Instruction.—In a manslaugh- 
ter prosecution against a railroad for 
the death of the driver of an automo- 
bile, who was burned by fire which 
fell on the highway, when, burning 
a freight car, it communicated fire to 
a car containing powder, a charge 
submitting the question whether fail- 
ure to make rules governing em- 
ployees in such an emergency was 
failure to perform its duty to the 
public was reversible error as the 
jury might have based their verdict 
of guilty upon the failure to promul- 
gate rules governing such a Situation. 
State v. Pennsylvania R. Co., (N. J.) 
129 A 479. 

8. See statutory provisions. 

Statutory liability of railroad for 
wrongful death generally see Death § 


9. Boston, etc. R. Co. v. State, 32 
ING eee cao. 
[a] There is no constitutional ob- 


jection to statutes making railroad 
companies criminally liable for 
wrongful death due to the negligence 
or misconduct of their agents or em- 


ployees. Boston, etc., R. Co. v. State, 
32) No He 215. 
10. See Death § 36; Abatement 


and Revival §§ 339, 368. 

11. State v. Grand Trunk R. Co., 
58 Me. 176, 4 AmR 258. 

12. See statutory provisions. 

13. State v. Maine Cent. R. Co., 77 
Me. 244; State v. Grand Trunk R. Co., 
58 Me. 176, 182, 4 AmR 258; Com. v. 
Boston, etc., R. Co., 121 Mass. 36; 


Nature of action. 
in form, is in effect a civil action for damages. 

Elements of liability. To sustain the action it 
must appear that the person for whose benefit the 
fine may be imposed is in existence,!* that the rail- 
road company was negligent,!® and that such negli- 
gence was the proximate cause of the fatal injury.2° 

Contributory negligence on the part of decedent 
will defeat the action,’” unless too remote as a causa- 


Persons liable.?® 
proprietors of any railroad” subject to indictment for 
negligence causing death,?° the proprietor in fact 
may be indicted.?? 


The action, although criminal 


Under a statute making “the 


The term “proprietor” as used in 


State v. Manchester, etc., R. Co., 52 
ING E28 

“The same principles of law should 
be applied, as in like cases, when re- 
dress is sought by a civil action for 


damages.” State v..Grand Trunk R. 
Co., Supra. 
[a] WNolle prosequi may be entered 


by the prosecuting attorney while the 
case is on trial before the jury and 
against defendant’s objection, the pro- 
ceeding being essentially a civil ac- 
tion. State v. Maine Cent. R. Co., 77 
Me. 244 

Pleading and evidence see infra text 
and notes 25-27. 

14 Com. Vv. Ls0Stons) etc. ue Or 
121 Mass. 36 (under the statute, if 
decedent was not a passenger and 
left no widow or children, there can 
be no recovery for the next of kin as 
is allowed where decedent was a pas- 
senger). 

Existence of beneficiary as essential 
to recovery in death actions generally 
see Death § 59. 

15. State v. Maine Cent. R. Co., 77 
Me. 538, 1 A 678. 

[a] In Massachusetts a railroad is 
criminally liable for wrongful death 
due to the negligence of the corpora- 
tion, without regard to whether it be 
gross, but the negligence or careless- 
ness of its Servants in order to render 
the company criminally liable must be 
gross. Com?) v2 Boston, ete:, ‘Ri (Co., 
133 Mass. 383. + 

16. State v. Maine Cent. R. Co., 
77 Me. 538, 1 A 673. 

17. State v. Maine Cent. R. Co., 77 
Me. 538, 1 A 673; State v. Maine Cent. 
RACoe 76 Me. 357, 49 AmR 622; Com. 
v. Boston, etc., R. Co., 129 Mass. 500, 
37 AmR 382; State v. Grand Trunk 
R.Co., 165 IN. . 663,723 “Ayo 2 5. 


18. State v. Manchester, ete, R. 
Co. P52 Neb 282 
[a] Illustration.—If the negli- 


gence of the railroad was the prox- 
imate cause and that of decedent re- 
mote, aS where notwithstanding de- 
cedent’s negligence the servants of 
the railroad company saw his danger 
and might have avoided the injury, 
but instead of so doing were grossly 
negligent and ran over him, the com- 


pany may be held liable. State v. 
arate pee tee: etc.,;, “Ra Cos b2) Nee 


Burden of proof see Death § 167. 

19. In death actions generally see 
Death §§ 72-76. 

20. See statutory provisions. 

21. State v. Boston, etc., R. Co., 58 
N. H. 410, 411. 

“Wis liability under that section 
does not depend upon the validity of 
a contract under which he operates 
the road and assumes to be proprietor 
of it. He need not be the proprietor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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such statutes refers only to a railroad corporation,?? 
and does not include individual stockholders there- 
of.2® A road may be liable for death caused by 
trains operated by it, even though at the time run- 
ning over private tracks of a third party.?4 

Pleading and evidence. Prosecutions under such 
statutes are governed by rules applicable to criminal 
prosecutions as to pleading,?® and by rules applica- 
ble to civil actions as to evidence.?¢ These matters 
are treated in detail elsewhere in this work.?7 ~ 

[§ 1114] 3. Obstructing Public Highways?*—a. 
At Common Law. Aside from statute,?® a railroad 
company is subject to indictment on the ground 
of creating and maintaining a public nuisance by 
unreasonably or unnecessarily obstructing a public 
highway,°° although the obstruction be outside of 
its right of way.*t The frequent and rapid running 
of trains over a highway does not constitute a crim- 
inal nuisance.” But the habitual running of trains 
across a highway at an unreasonable rate of speed 
and without giving reasonable signals of approach is 
a nuisance for which an indictment will lie** Ina 
common-law action for nuisance it is a good defense 
if it be shown that the obstruction was necessarily 
incident to the proper operation of the road, and 
was not maintained for an unnecessary or unreason- 
able length of time.*# 

Abrogation of common-law remedy by statute. 
A statute imposing a penalty on railroad agents ob- 
structing a highway®® has been held, to supersede the 
de jure in every legal sense and for 
every legal purpose. If he is pro- 


prietor in fact, he has the common 
law duty of reasonable care; and the 


v. Louisville, 
445,19 SW 229 


Cox 
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R. Co:, 


W. Va.—Mason v. Ohio River R. 
51 W. Va. 1838, 41 SE 418. 


etc., 
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common-law remedy by indictment.?® Notwith- 
standing statutes defining the rights and duties of 
railroads whose tracks cross a public road with re- 
spect to the nature and extent of the physical struc- 
ture built, but not undertaking to define or prescribe 
what shall constitute a proper use thereof,?’ the 
road may be prosecuted for a common-law nuisance 
in connection with a use obstructing the public 
road.?§ 

[§ 1115] b. Under Statute.2° In some jurisdic- 
tions there are statutes expressly making it an in- 
dictable offense for a railroad company to obstruct 
streets or highways, or to do so for over a certain 
length of time.*° Under a statute prohibiting a rail- 
road from negligently or unnecessarily obstructing 
“a highway, town way or street,’’4! a railroad cannot 
be convicted for obstruction ‘of a private way.*? 
Where a statute and ordinance prescribe different 
periods of time as, rendering the company liable for 
the obstruction of a highway, the ordinance is void 
in so far as it conflicts with the statute,#? and the 
company will be liable for obstructing a crossing for 
the time prescribed by the statute, although it is a 
less period than that prescribed by the ordinance.** 
Under a statute imposing criminal liability on a rail- 
road for obstruction of a street for a longer period 
than prescribed by an ordinance of the municipality 
in which loeated,*® the railroad is guilty of no of- 
fense in obstructing a street within a municipality 
lacking an obstruction ordinance.*® Under a stat- 
771, 31 KyL 1113, 17 LRANS 561. To 
same effect Louisville, ete., R. Co. Vv. 


Com., 181 Ky. 671;- 205 «Siwe 770. 
34. State v. Louisville, etc., R. Co., 


91 Tenn. 


statute on which this indictment is 
found enforces that duty.’ State v. 
Boston, etc., R. Co., supra. 

Com. v. Boston, etc., R. Co., 11 

(Mass.) 512; State v. Gilmore, 
atl 2 oa 

State v. Gilmore, 24 N. H. 461. 

Com. v. Boston, etc., R. Corp., 
126 Mass. 61. 

fa] . Illustration.—The liability im- 
posed by the statute applies where 
the loss of life occurs upon a railroad 
track not owned by defendant or 
within the chartered limits of its road 
or a road then under its control but 
which is a private track of a coal com- 
pany upon which the train is run by 
the mere sufferance and license of the 


owner. Com. v. Boston, etc., R. Co., 
126 Mass. 61. 

25. State v. Manchester, etc., R. 
Com ozeiNa EH 52:8- 


State v.. Grand Trunk R. Co., 
58 Me. 176, 4 AmR 258 

27. Evidence see Death passim §§ 
164-176. 

Indictment see Death § 154. 

Issues, proof, and variance see 
Death passim §§ 160-1638. 

28. By permanent structures see 
passim supra §§ 312-314, 336-366. 

Duties and regulations generally 
respecting obstructions see supra 3 
1055-1060. 

29.- See infra § 1115. 

30. Ind.—State v. Louisville, 
R. Co., 86 Ind. 114. 

Iowa.—State v. Chicago, etc., R. Co., 
77 Iowa 442, 42 NW 365, 4 LRA 298. 

Ky.—Illinois Cent. R. Co. v. Com., 
45 SW 367, 20 KyL 115; Cincinnati R. 
Co. v. Com., 80 Ky. 137; Com. v. Cin- 
cinnati, etc., R. Co., 7 KyL 305. 

N. J.—State v. Morris, etc., R. Co., 

60. 


North 


etc., 


C.—State v. Western 
Carolina R. Co., 95 N. C. 602. 
Pa.—Com. v. Baltimore, ete., BR. Cor, 
35 Pa. Super: 474 [rev on other 
grounds 223 Pa. 23, 72 A 278, 132 Am 
SR 723]. 
Tenn.—Southern R. Co. v. State, 
141 Tenn. 133, 135, 207 SW 724; State 


“Under the common law a railroad 
can be indicted for obstructing a pub- 
lic crossing.” Southern R. Cos \v. 
State, supra. 

[a] Leaving of a hand car on a 
public road at a railroad crossing, and 
hanging buckets and clothing there- 
on whereby the road is obstructed and 
horses frightened, constitutes a pub- 
lic nuisance. Cincinnati R. Co. v. 
Com, 80 Koya, 137: 

[b] Storing cars on crossing.— 
Mason v. Ohio River R. Co., 51 W. 
Va. 1838, 41 SE 418. 

Criminal prosecution generally for 
obstructing highways see Highways 
§§ 402-408. 

Obstruction of highway as nuisance 
generally see Highways § 371. 

31... Com. 'v.\ Cincinnati; etc.,, R..Co., 
7 KyL 305. 

32. Com. v. Baltimore, ete., R. Co., 
223 Pa. 23, 72 A 278, 132-AmSR 723. 

33. Cincinnati, etc., R. Co. v. Com., 
126 Ky. 712, 104 SW 771, 31 KyL 1113, 
17 LRANS 561; Louisville, ete, R. 
Co. v. Com., 80 Ky. 143, 3 KyL 644, 
44 AmR 468; Com. v. Baitimore, etc., 
Ra Con 2280 Pa. 23) 2a Ay 208), whos 
AmSR 723. 

“Railroad companies may not habit- 
ually run their trains over highway 
erossings at an unreasonable and un- 
safe rate of speed without giving rea- 
sonable and proper signals of their 
approach for the protection of life and 
property. If they fail in the dis- 
charge of this duty, they are liable 
to indictment for nuisance.” Com. v. 
Baltimore, etc., R. Co., supra. 

[a] Failure to signal essential to 
offense.—‘“In order to sustain a penal 
prosecution against a railroad com- 
pany for running its trains in city or 
country at a high or even danger- 
ous rate of speed, either upon a street 
or in approaching a crossing, it must 
be shown that such running of the 
trains was attended with a failure on 
the part of those operating them to 
give the necessary and usual signals 
of their coming.” Cincinnati, etc., R. 
Co. v. Com., 126 Ky. 712, 719, 104 SW 


86 Ind. 114. 

35. See statutory provisions. 

36. Com. v. Capp; 48, Ba. 535) But 
see Com. v. Illinois Cent. R. Co., 92 
Sw 944, 29 KyL 102 (holding that a 
railroad company, unnecessarily plac- 
ing its cars across a public highway 
and thereby obstructing the same, 
may be prosecuted by indictment for 
maintaining a nuisance, although St. 
[1903] § 4335 imposes a penalty for 
the obstruction of public roads, recov- 
erable in a civil action). 

[a] Illustration.—Enactment of a 
Statute providing that any engineer 
or other agent of a railroad company 
who shall obstruct a public crossing 
shall be subject to a penalty of twen- 
ty-five dollars, to be recovered in the 
name of the state before a justice of 
the peace has been held to provide an 
exclusive remedy superseding the for- 
mer common-law remedy by indict- 
ment. Com. v. Capp, 48 Pa. 58. 


37. See statutory provisions. 
38. Com. v. Baltimore, etc., R. Co., 
35 Pa. Super. 474 [rev on other 


grounds 2238 Pa. 23, 72 A 278, 132 
AmSR 723] (obstruction by trains). 
39. Abrogation of common-law 
remedy by statute see supra § 1114 
text and notes 35-38. : 


40. See statutory provisions. 
41. See statutory provisions. 
42. Com. v. Boston, ete. R. Co., 


135 Mass. 550. 

43. Louisville, etc., R. Co. v. Com., 
117 Ky. 350, 78 SW 124; 79 SW 275, 
25 KyL 1452, 2050. 

44. Louisville, etc., R. Co. v. Com., 
supra. 

45. See statutory provisions. 

46. Illinois Cent. R. Co. v. State, 
71 Miss. 253, 14 S 459. 

[a] Illustrations.—Code provi- 
sions make it an indictable offense for 
a railroad company to stop its trains 
so as to obstruct travel upon a “high- 
way” for over five minutes, or so as to 
obstruct a ‘“‘street” for a longer period 
than shall be prescribed by ordinance 
of the city, town, or village; but the 
statute is construed as applying only 
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ute making it an offense to obstruct a publie eross- 
ing for over a specified period by trains or cars,*’ 
no offense is committed on obstruction beyond such 
period by lowered crossing gates.*® 

[§ 1116] c. Intent.*° Under a statute absolute- 
ly prohibiting the obstruction of a highway for over 
a specified length of time,®° defendant may be con- 
victed for an accidental obstruction®! which could 
not have been avoided by the use of reasonable 
care,®? or for an obstruction due to the malicious 
but preventable interference of strangers,°* and de- 
spite the absence of a guilty intent.°* Under a stat- 
ute making it an offense willfully to obstruct a pub- 
lic crossing over a specified period,®® the railroad is 
not guilty in the absence of an intentional obstruc- 
tion.°® 

Acts of agents contrary to instructions. Neither 
at common law nor under statute is it any defense 
that the railroad’s servants or agents, in causing the 
obstruction, acted contrary to the rules or instruc- 
tions of the company, provided they were acting with- 
in the scope of their employment,*®* although there 
is authority to the contrary as respects a single in- 
stance of disobedience.®® <A railroad executive can+ 
not be held liable for obstruction of the highway by 
subordinates in violation of his instructions.°® 

[§ 1117] 4. Intoxication of Employee While on 
Duty. Under a statute making it a criminal offense 


to a highway in the country, or toa 
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for a railroad employee “having to do with the move- 
ment of trains” to be intoxicated while on duty,®°® 
an employee reporting for and attempting to work 
is on duty within the meaning of the statute.6+ Un- 
der a statute making it a criminal offense for an em- 
ployee “having to do with the movement of trains” 
to become intoxicated while on duty,°? the test of 
whether a given employee is within the statute is the 
nature of the duties he might be called upon to per- 


* form.®3 


[§ 1118] 5. Willfulness.** Under a statute mak- 
ing it a misdemeanor for a railroad employee will- 
fully to violate or omit performance of his duty so- 
as to endanger human life,®> defendant cannot be 
convicted if the element of willfulness is absent.®® 
Under a statute making it a misdemeanor for any 
railroad employee to “refuse or neglect” to obey any 
railroad company rule whereby injury or death may 
result to any person,®* it is not necessary that the 
refusal or neglect be willful or intentional.®® 

[§ 1119] 6. Defenses.°® It is of course a good 
defense to prosecution of a railroad or its employees 
that there has been no violation of duty under the 
statute, or that there was no power to impose the 
regulation violated.7° Repeal of the statute under 
which defendant is prosecuted is a good defense.“ 
An intention to provide a facility or accommodation 
required -by statute’? is no defense to a prosecution 


Com. v. New;a given moment is not the test. It 


street in a municipality where there 
is an ordinance in regard to such ob- 
struction, and if there is no such or- 
dinance, the company is not liable to 
indictment under the statute for ob- 
structing a street. Illinois Cent. R. 
Co. v. State, 71 Miss. 2538, 14 S 459. 

47. See statutory provisions. 

48. Rex v. Grand Trunk R. Co., 
aoue 18 DomLR 3238, 23 CanCrCas 

80, 18 CanRCas 74. 

49. In actions for damages see su- 
pra § 1091. 

50. See statutory provisions. 

51. Com. v. New York, etc., R. Co., 
112 Mass. 412. 

{a] Illustration.—Under a statute 
providing that ‘no railroad corpora- 
tion shall unnecessarily or unreason- 
ably use or occupy a highway; nor in 
any case with cars or engines for 
more than five minutes at one time,” 
defendant is liable under the last 
clause for a purely accidental obstruc- 
tion. Com. v. New York, etc., R. Co., 
112 Mass. 412, 418. 


52. Com. v. New York, etc., R. Co., 
supra 
[a]. “The prohibition is absolute; 


it applies expressly to all cases where 
the occupation or use of a highway 
exceeds five minutes at any one time, 
whether that occupation be reason- 
able or unreasonable, necessary or un- 
necessary.” “Com. v. New York, etce., 
R. Co., 112 Mass. 412, 418. 
53. Com. v. New York Cent., etc., 
~R. Co., 202 Mass. 394, 88 NE 764, 132 
AmSR 507, 28 LRANS 350, 16 AnnCas 
587. 

[a] Rule applied where strangers 
opened valves on air brakes without 
knowledge of the railroad. Com. v. 
New York Cent., etc., R. Co., 202 Mass. 
394, 88 NE 764, 1832 AmSR 507, 23 
LRANS, 350, 16 AnnCas 587. 

54. Com. v. New York, etc., R. Co., 
112 Mass. 412, 418. 

“Knowledge or guilty intent is not 
essential element in the commission 
of the offence, and need not be proved. 
- - . It is immaterial that the cor- 
poration, or rather the superior of- 
ficers of the corporation, had no 
knowledge of these acts, and had ex- 
ercised great care and diligence to 
prevent them. The defendant is lia- 


York, etc., R. Co., supra. 

55. See statutory provisions. 

56. Rex v. Grand Trunk R. Co., 
(Que.) 23 CanCrCas 80, 18 CanRCas 
74, 18 DomLR 328. 

57. Com. v. New York, etc., R. Co., 
112 Mass. 412; State, v. Louisville, 
etc., R. Co., 91 Tenn. 445, 19 SW 229. 

58. State v. Baltimore, etc., R. Co., 
68 W. Va. 193, 69 SE 708; State v. 
Baltimore, etc., R. Co., 65 W. Va. 603, 
64 SE 735. 

“Upon an indictment therefor a 
railroad company cannot be convicted 
of the offense of obstructing a public 
road at a railroad crossing, by a 
freight train in charge of its servants, 
when the evidence shows but a single 
offense and that such obstruction was 
in violation of the rules of such com- 
pany, and against its positive instruc- 
tions to the conductor in charge of 
such train.” State v. Baltimore, etc., 
Ri’ Coz supra. 

[a] “Whatever may be the law in 
other jurisdictions, the doctrine has 
been announced by this Court, and 
followed in at least three cases before 
this, to the effect that, in order to 
sustain an indictment against a corpo- 
ration for the criminal act of its serv- 
ant, it must appear that it either au- 
thorized or approved the unlawful act, 
and that such authority, or acquies- 
cence, can not be inferred from one 
wrongful act only of the servant.” 
State v. Baltimore, etc., R. Co., 68 
W. Va. 193, 197, 69 SE 703. 


59. Gude v. State, 76 Ala. 100. 
60. See statutory provisions. 
61. Rex yr Lanes 34 Ouest k. eB: 


541, 40 CanCrCas 207. 

{a] Illustration.—Where an em- 
ployee reported for duty in an intox- 
icated condition, and, after being of- 
ficially suspended and replaced by a 
sober employee, nevertheless per- 
sisted in his efforts to work so that 
he had to be forcibly prevented from 
doing so, he was on duty under the 
statute. Rex v. Lang, 34 Que. K. B. 
541, 40 CanCrCas 207. 

62. See statutory provisions. 

63. Rex v. Lang, 32 Que. K. B. 
382, 383, 38 CanCrCas 16. 

“Under this section the particular 
work: that the man might be doing at 


is rather what he might be called up- 
on to do under any particular cireum- 
stance or condition arising. The gist 
of the offence is, being intoxicated 
while on duty. Rex v. Lang, supra. 

[a] Baggage man who, in addition 
to his regular duties, may also be 
called upon to give signals and open 
Switches is an employee having: to 
do with the movement of trains so 
as to be liable to prosecution for be- 
ing intoxicated while on duty. Rex 
v. Lang, 32. Que. K: B. 382, 38 CanCr 
Cas 16. ‘ 

64. Obstruction of public crossing” 
see supra § 1116. 

65. See statutory provisions. 

66. Peo. v. Miller, 226 App. Div. 
773 mem, 234 NYS 341 mem. 

[a] Sick and unconscious, engi- 
neer running past danger signal.— 
Peo. v. Miller, 226 App. Div. 773 SU 
234 NYS 341 mem. 

67. See statutory provisions. 
aoe Com. v. Griffin, 7 Phila. (Pa.) 

“The simple neglect to obey con- 
stitutes the offence. Whether this 
results from wilfulness, or from mere 
inattention or carelessness, does not. 
change the responsibility. ” Com. Ava 
Griffin, supra. 

[a] Sleepy engineer starting train. 
without orders.—Where an engineer: 

waiting with his train on a siding 
for other trains to pass went to sleep, 
and on partially awaking started his 
train at precisely the time another 
train was passing on the main line, 
and collided therewith, the absence 
of willful or intentional disobedience. 
of a company rule forbidding him to- 
start the train without orders from 
the conductor, which he had not re- 
ceived, did not prevent his being 
guilty under the statute. Com. v. 
Griffin, 7 Phila. (Pa.) 679. ‘ 

69. Obstructing public highways 
see supra §§ 1114-1116. . 
dae ee death see supra §§ 1112— 

70. See passim supra §§ 902-1065. 

71. Rex v. Corrigan, 20 Ont. L, 99,, 
1 OntWN 248, 14 OntWR 1219. 

72. See supra § 1104. See also 
supra §§ 902-1065. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1119-1122] 
for failure to provide it.7? Under a-statute requir- 
ing railroads to provide privies at all depots,’* it 
is no defense to a prosecution for failure to do so that 
the depot was furnished voluntarily by the rail- 
road,** nor that it lacked a reasonable time in which 
to comply with the statutory obligation.7® Under 
statutes requiring provision of convenient and suita- 
ble waiting rooms,’ or requiring station toilets to be 
kept in a sanitary condition,’® the exercise of rea- 
sonable care has been held a valid defense to a prose- 
cution for an alleged violation. Lack of authority 
to operate a railroad is no defense to a prosecution 
for violation of regulations affecting operation.7® 

[§ 1120] 7. Persons Liable’°—a. Railroad Com- 
panies.*+ A railroad company is not liable for crim- 
inal offenses committed by a second railroad com- 
pany while operating the lines of the first as an inde- 
pendent agency.®? 

Under statutes regulating employees.?? Under a 
statute expressly making both the railroad company 
and a participating agent guilty of a misdemeanor 
for violation of its provisions,** the railroad cannot 
escape liability on the plea that the agent alone is 
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a railroad employee to fine for violating its provi- 
sions, and silent as to the liability of the railroad,*® 
the road cannot be prosecuted for a violation.’? 

Railroad companies and “persons.’*®* Under a 
statute in one section making it a misdemeanor for 
any “person” to set fire to forests, and in a different 
section making it a crime for a railroad to neglect 
fire regulations therein preseribed,*® a railroad com- 
pany cannot be indicted as a “person” under the first 
section.°® Under a statute forbidding the heating 
of ears by stones kept inside the ear, and providing 
that violation of the statute shall be a misdemean- 
or,*! any corporation®? or person®® participating in 
a violation of the act may be indicted. 

[§ 1121] b. Railroad Employees.°* Under stat- 
utes making particular officers or agents subject to 
indictment for certain acts or omissions,®® an in- 
dictment will lie only against the particular officer 
or agent specified.®® 

[§ 1122] c. Operation by Receiver.°’ A railroad 
company cannot be convicted for offenses incident to 
the operation of its road oceurring while the road is 
being controlled and operated by a receiver,?* ex- 


responsible.®® 


73. Louisville, etc., R. Co. v. Com., 
AAC Y 5266527, 189 SW 156. 

“An intention to remedy conditions 
constituting an offense under a stat- 
ute is no more of a defense to a pros- 
ecution for such an offense than would 
be a promise to reform made by one 
charged with crime.” Louisville, ete., 
R. Co. v. Com., supra. 

[a] Suitable waiting room.—That 
a railroad was making preparations to 
erect a new depot is not a defense 
to a prosecution for failure to com- 
ply with statutory provisions requir- 
ing it to provide a suitable and con- 
venient waiting room, and keep it in 
decent order and repair. Louisville, 
ete., R. Co. v. Com., 144 Ky. 525, 139 
SW 756. ‘ 
; See statutory provisions. 

' 75. Louisville, etec., R. Co.,v. Com., 
LDU Si 1LOO SW Or. 4 

[a] Reconstruction without order. 
—Where a depot had been destroyed 
by fire, and the commission had not 
given the roam the statutory no- 
tice to rebuild, but the road had re- 
built without such notice, the volun- 
tary character of the reconstruction 
of the depot did not excuse the road 
from its duty to provide a privy at the 
depot, nor serve as a defense to a 
prosecution for failure to do _ so. 
Louisville, ete., R. Co. v. Com., 155 
Ky. 187, 159 SwW701. 

76. Louisville, etc., R. Co. v. Com., 
155 Ky. 187, 159 SW 701. 

fa] Irrespective of whether road 
had had reasonable time within which 
to construct a privy for a depot de- 
‘stroyed by fire and replaced with a 
temporary structure lacking a privy, 
the road was guilty under a statute 
rendering failure to provide a privy 
at a station a crime, because “crim- 
inal statutes were expected to be and 
shoulda be obeyed, and where no ex- 
euse for the violation is provided 
for in the statute, none should be 
taken.” Louisville, ete.;; R. Co. v. 
Com., 155 Ky. 187, 189, 159 SW 701. 

77.- Louisville, etc., R. Co. v. Com., 
144 Ky. 541, 1389 SW 776. 

78. Louisville, etc., R. Co. v. Com., 
137 Ky. 802, 127 SW 152. 

[a] Ilustration.—St. § 772 (Rus- 
sell St. § 5320), requiring railroads to 
provide convenient water-closets or 
privies, and maintain them in decént 
order at their stations, is to be réa- 
sonably construed, and, before a com- 
pany could be held liable for failure 
to do so, it must be shown that it 
suffered a privy to remain in an in- 
“decent or unclean condition; and it is 
not enough to show that on one or 


Under a statute expressly subjecting 


two occasions it was found out of or- 
der or unclean, as the road’s duty un- 
der the statute is merely to exercise 
reasonable care. Louisville, ete., R. 
oe Vv.’ Com, “137 Ky.) 802; 1275 Sw: 
79. Louisville R. Co. v. Com., 130 
Ky. 738, 114 SW 343, 132 AmSR 408. 
[a] Separate coach statute.—(1) 
A street railroad company operating 
interurban cars, violating St. (1903) 
795, requiring Separate compart- 
ments for white and colored passen- 
gers with proper notices indicating 
the race by which they are to be used, 
cannot rely on a want of authority to 
operate the road as a defense. Louis- 
ville R. Co. v. Com., 130 Ky. 738, 114 
SW 343, 132 AmSR 408. (2) Duties 
under separate coach statutes see su- 
pra §§ 976-978. 
seer wons liable see infra §§ 1120- 
80. Lack of authority to operate as 
cone See Supra § 1119 text and note 
Obstruction of highways by agents 
2 violation of instructions see supra 
1116. : 
Ee ined death see supra §§ 1112, 
81. Effect of operation by receiver 
see infra § 1122. 
82. Louisville R. Co. v. Com., 130 
Ky. 738, 114 SW 343, 132 AmSR 408. 
fa] Illustration. — A railroad 
which leased its road to another com- 
pany was not criminally liable for the 
act of the lessee in running its cars 
over the road, in violation of stat- 
utory provisions requiring interurban 
roads, ete., to indicate by appropriate 
notices which compartments are pro- 
vided for white and colored passen- 
gers, in the absence of knowledge by 
it when executing the lease that the 
lessee would violate the statute; and 
it was immaterial whether or not such 
lease was valid. Louisville R. Co. v. 


Com., 130 Ky. 7388, 114 SW 343, 132 
AmSR 408. 
83. Liability of employees see in- 


fra § 1121.. ’ 

84." See statutory provisions. 

85. State v. St. Louis, etc., R. Co., 
92 Ark. 74, 122 SW 627. 

{aj} Rule applied.—Under a stat- 
ute requiring all railroads to keep 
waiting rooms supplied with drinking 
water, and declaring that railroads 
neglecting to comply shall be guilty 
of a misdemeanor, and, on conviction, 
shall be fined for each day’s failure, 
and that any agent at such depot neg- 
lecting to comply shall on conviction 
be fined, as the statute expressly 


cept, according to some authority, in a case where 


makes both the railroad and the par- 
ticular agent guilty of a misdemeanor 
and subject to a fine for failure to 
comply with its provisions, the duties 
imposed thereby are not entirely per- 
sonal to the agent, and the company 
itself is liable for a violation. State 
v. St. Louis, ete., R. Co:, 92 Ark. 74, 
122 SW 627. 

86. See statutory provisions. 

87. State v. Norfolk Southern R. 


|Co., 168 N. C. 1038, 82 SE 963, LRA 


1915B 329. 

[a] Rule applied.—Where a mu- 
nicipal ordinance provided that no 
railroad train or locomotive should 
block any street crossing for more 
than ten minutes, and any engineer 
violating such provision should be 
fined, the engineer alone is liable if 
a street crossing is blocked for long- 
er than ten minutes, the ordinance 
applying not to the railroad, but to 
the engineer in control of the train. 
State v. Norfolk Southern R. Co., 168 
N. C.. 103, 82: SE 963, LRA1915B 329. 


arn Railroad employees see infra § 
89. See statutory provisions. 
90. Com. v. Pennsylvania R. Co., 


88 Pa. Super. 321, 324. 

“Wxcepting in the two instances 
mentioned—sections 1004 and 1006— 
the scope of article X was particular- 
ly restricted to the conduct of persons, 
—natural persons; when it was in- 
tended to included corporations, and 
particularly electric railroad com- 
panies and railroad corporations, they 
were distinctly specified. The rule of 
strict construction therefore required 
the judgment [for defendant] entered 
below.’”’ Com. v. Pennsylvania R. Co., 


See statutory provisions. 

Peo. v. Clark, 14 NYS 642, 8 
eCriel69 solos 

Peo. v. Clark, 14 NYS 642, 8 
Nis YEU CEA 6 OnniOy 

Heating of cars generally see su-« 
pra § 974. 

94. Cross references: 

Intoxicated employee see supra § 1117. 
Railroad companies and persons see 
supra § 1120 text and notes 89-93. 
Railroad under employee statutes see 

supra § 1120 text and notes 84-87. 
Particular duties and regulations of 
see supra §§ 902-1065. 


95. See statutory provisions. 
96. Vaughan v. State, 116 Ga. 841, 
43 SE 249; Craven v. State, 109 Ga. 


266, 34 SE 561. 


97. Receivers generally see supra 
§§ 830-879. - 
98. State v. Minneapolis, ete, R. 
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the statutory duty could have been performed by 
the company without interfering with the receiver.®® 
A railroad company may be convicted of offenses 
occurring prior to the time when the receiver went 
into possession.? 

Liability of receiver.2 There is authority to the 
effect that a receiver may be indicted for offenses 
incident to the operation of the road occurring dur- 
ing his control thereof,? at least in his individual ¢a- 
pacity.* 

[§ 1123] 8. Prosecution and Punishment®—a, In- 
dictment, Information, or Complaint*—(1) Form of 
Accusation. The form of the prosecution’s initial 
pleading will depend upon statutory or constitution- 
al provisions’ as interpreted in the light of general 
rules.® 

[§ 1124] (2) Statement of Offense and Accusa- 
tion.® An indictment, information, or complaint 
against a railroad company must allege every fact 
necessary to constitute the offense charged,’® and 
to show the liability of defendant.1! Where the 
duty of the railroad to perform an act is predicated 
upon some prior affirmative action of the public au- 
thorities, the indictment should allege the taking of 
such action.” 


Co., 88 Iowa 689, 56 NW 400; Paducah, 6. 


etc, RR. Cos wv. Com. 33 SW 822,017 || 495 etiseq: 
KyL 1161; State v. Norfolk, etc., R.| tions 31 C. J. p 548. 
Conmb2 N.C. 785, 67 SE 42, 26 LRA 


NS’ 710, 21 AnnCas 692; State v. Ver- | 1113. 
mont Cent. R. Co., 30 Vt. 108. Ta 
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Generally see Criminal Law § 
Indictments and Informa- 


Wrongful death see supra §§ 1112, 


See statutory and constitutional 


[$§ 1122-1194 


Certainty. The indictment, information, or com- 
plaint must be sufficiently certain to enable defend- 
ant to prepare his defense and to make a judgment 
rendered thereon available as a bar to another prose- 
cution;** but if it meets the foregoing requirement, 
the pleading is sufficient as to certainty.1* In an in- 
dictment for failing to give the statutory crossing 
sign als, it is sufficient to describe the place of such 
omission as the crossing of a public highway without 
alleging when-or by what authority it was estab- 
lished;!® but the indictment should specify which 
of defendant’s trains committed the alleged offense 
where different trains were operated at the place 


_ upon the day specified.*® 


Description of defendant. In an indictment 
against a railroad company it is a sufficient allega- 
tion of defendant’s corporate existence to state the 
name of the company, and that it is a corporation 
existing under and by virtue of the laws of the state, 
duly organized and doing business.*” 
dictment is against the receiver,1® an averment that 
he is the receiver of and as such is operating a cer- 
tain railroad is a sufficient averment of authority 
from the court appointing him to operate the road.*® 
Where the statute makes only a particular officer or 
623; State v. Cleveland, etc:, R. Co., 

137 Ind. 75, 36 NE 713; Louisville, 
ete., R. Co. v. Com., 117 Ky. 350, 78 SW 
124, 79 SW 275, 25 KyL 1452, 2050. 

{a] Accommodations and _ facili- 

ties at stations.—(1) An indictment 


for failing to keep open a waiting 


under the gen-| room for a certain period before the 


{a] Failure to maintain station ac- | provisions. 
commodations.—Paducah, ete., R. Co. [a] In Arkansas, 
v. Com., 33 SW 822, 34 SW 1068, 17] eral 
KyL 1161. criminal prosecution will lie 
{b] Obstruction of highway.— 
State v. Minneapolis, etc., R. Co., 88 


Iowa 689, 56 NW 400; State v. Nor- 
LOlke Petes) RCO. os ANC, 85667 
SE 42, 26 LRANS 710, 21 AnnCas 692; 
See v. Vermont Cent. R. Co., 30 Vt. 

99. Arkansas Cent. R. Co. v. State, 
12 Ark. 252, 79 SW 772. 

[a] Signboards at crossings.—A 
railroad may be indicted for failure 
to erect signboards at public cross- 
ings as required by statute, although 
at the time of such failure the road 
was in the hands of a receiver, since 
this could have been done by the com- 
pany without interfering with the re- 
ceiver in the rightful discharge of his 
duties. Arkansas Cent. R. Co. v. 
State, 72 Ark. 252, 79 SW 772. 

1. State v. Minneapolis, ete, R. 
Co., 88 Iowa 689, 56 NW 400. 

2. For penalty see supra § 1071. 

3. Com. v. Felton, 107 Ky. 330, 53 
SW 1046, 21 KyL 1039. 

[a] Rule applied.—Under the stat- 
ute providing that the words “corpo- 
ration” or “company’’? may be con- 
strued as including any person, a re- 
ceiver may be indicted for failure to 
provide certain accommodations and 
facilities at stations which are re- 
quired by statute, and no order of 
the court appointing him is necessary 
to authorize him to make expenditures 
in order to comply with such statutes. 
Com. v. Felton, 107 Ky. 330, 53 SW 
1046, 21 Kyl 1039. . 

4 State v. Norfolk, ete., R. Co. 
2 oN Ce on Ot SEs 42, 26 LRANS 
710, 21 AnnCas 692. 

[a] Receivers in full charge of a 
railroad, which they, through serv- 
ants, operate, are indictable, at least 
individually, for the obstruction of 
a public road by leaving cars there- 
in in violation of a statute. State v. 
Norfolk, etc., R. Co., 152 N. C. 785, 67 
SE 42, 26 LRANS 710, 21 AnnCas 
692. 

5. Generally see Criminal Law 8 
162 et seq. 


rule there prevailing that no 
in the 
circuit court by information except 
for the removal from office of county 
officers, a railroad cannot be prose- 
cuted on an information. Texas, ete., 
R. Co. v. State, 41 Ark. 488 (failure 
to erect signboard at crossing). 

8. See Indictments and Informa- 
tions §§ 7-22. 

9. Generally see Criminal Law § 
542 et seq; Indictments and Informa- 
tions §§ 170-311. 

10. State v. Chicago, etc., R.: Co., 
110 Ark. 367, 161 SW 1066; State v. 
Kansas City, etc., R. Co., 54 Ark, 546, 
549, 16 SW 567; Com. v. Illinois Cent. 
R. Co., 86 SW 542, 27 KyL 768; State 
v. Southern R. Co., 112 Miss. 23, 72 S 
837; Com. v. Baltimore, etc., R. Co., 
223 Pa. 23 [rev 35 Pa. Super. 474]. 

“The facts constituting the offense 
must be stated; and it is not sufficient 
that they may be inferred from other 
facts found in the indictment.” State 
v. Kansas City, etc., R. Co., supra. 

11. Com.’v.. Lilinois Cent. RR! Co., 55 
SW 10, 21 KyL 1342. 

{a] Illustration.—The indictment 
must allege that defendant was oper- 
ating a railroad at the time and place 
mentioned in an indictment for fail- 
ing to fix and block the frogs on its 
tracks to prevent injuries to its em- 
ployees as required by statute. Com. 
v. Illinois Cent. R: Co.,-55 SW 10, 21 
KyL 1342. 

12. Com. v. Illinois Cent. R. Co., 86 
SW 542, 27 KyL 7638. 

fa] Issuance of commission order. 
—Under a statute requiring railroads 
to provide convenient and suitable 
waiting rooms at depots in cities and 
towns and ‘‘at such other stations as 
the railroad commission may _ re- 
quire,’ an indictment for failing to 
provide a waiting room at a certain 
village must allege that the commis- 
sion had made _ such requirement. 
Com. v. Illinois Cent. R. Co., 86 SW 
542, 27 KyL 768. 

13. State v. St. Louis, ete., R. Co., 
83 Ark. 254, 108 SW 625; State v. St. 
Louis, ete., R. Co., 83 Ark. 249, 103 SW 


arrival of trains as required by stat- 
ute must allege that defendant had 
provided a waiting room at the place 
in question, the failure to maintain a 
waiting room being also an indictable 
offense. State v. Cleveland, etc., R. 
Go., 137 Ind. 75, 36 NE 713. (2) Other 
eases. State v. St. Louis, etc., R. Co., 
83 Ark. 254, 103 SW 625 (drinking 
water and heating waiting room); 
State v. St. Louis, ete., R. Co., 83 Ark. 
249, 103 SW 623 (water-closets). 

14. State v. Louisville, ete, R. 
Co., 177 Ind. 553, 96 NE 340, AnnCas 
1914D, 1284; Becker v. State, 33 Ind. 
A. 261, 71 NE 188; Com. vy. Chesa- 
peake, ete., R. Co., 72 SW 359, 24 KyL 
1880; Chesapeake, etc., R. Co. v. Com., 
43 SW 445, 19 KyL 1345; Com. v. 
Chesapeake, etc., R. Co., 29 SW 136, 
16 KyL 481. 

[a] Illustration.—An indictment 
under St. § 775, requiring all trains 
to stop at least fifty feet before reach- 
ing a railroad crossing, is not defec- 
tive because it alleges that, on a cer- 
tain day, defendant failed to stop any 
of its trains before reaching a cross- 
ing, as a conviction under the indict- 
ment could not be ‘had for more than 
one such offense. Com. v. Chesa- 
peake etc., R. Co., 29 SW 136, 16 KyL 


15. Chesapeake, etc., R. Co, v. Com., 
43 SW 445, 19 KyL 1345. 

‘16. Choctaw, etc., R. Co. v. State, 
74 Ark. 159, 85 SW 85 (motion to make 
the indictment more specific in regard 
to the identity of the train should 
have been granted). 

General duties and regulations re- 
specting crossing signals see supra 
§§ 1006-1017. 

17. State v. Vermont Cent. R. Co., 
28 Vt. 583. 

fa] Time and place of incorpora- 
tion.—It is not necessary to allege 
the time and place, when and where 
defendant became a _ corporation. 
State v. Vermont Cent. R. Co., 28 Vt. 


583 
See supra § 1122. 
19. Com. v. Felton, 107 Ky. 330, 
53 SW 1046, 21 KyL 1039. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Where the in- | 


§§ 1124] 


agent liable to indictment,?° the indictment must 
show that defendant is ihe officer or agent specified 


by the statute. 
Language of statute. 


In accordance with general 
rules elsewhere considered,?? an indictment against 
a railroad or its employees which substantially fol- 
lows the language of the statute creating the offense 
is sufficient,** although not using the exact statu- 
tory language,?* unless the statute fails completely 
to define the crime in which ease the necessary addi- 
tional facts to show the offense must be set forth.?® 
Where the statute requires either the ringing of a 
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offense.?® 


tive.28 


held sufficient? 


bell “or” the blowing of a whistle, an indictment al-_ 


20. See supra §§ 1120, 1121. 
21. Vaughan v. State, 116 Ga. 841, 
fae 249. 


See Indictments and Informa- 
tions §§ 253-271. 


23. State v. St. Louis, etc., R. Co., 
92 Ark. 74, 122 SW 627; Becker. v. 
State sss ind) SAw 264 71 NEOs 8; 


Louisville R. Co. v. Com., 130 Ky. 738, 
114 SW 343, 132 AmSR 408. 

[a] Accommodations and facilities 
at stations.—State v. St. Louis, etc., 
R. Co., 92 Ark: 74, 122 SW 627. 

[b] Separate coach law.—Louis- 
ville R. Co. v. Com., 130 Ky. 738, 114 
SW 343, 182 AmSR 408. 


24. Becker v. State, 33 Ind. A. 261, 
71 NE 188; Louisville, ete., R. Cow ve 
Com,,. 175 Ky. 282, 194 SW 313; Louis- 


ville, etc., R. Co. v. Com., 103 Ky. 605, 
45 SW 880, 46 SW 697, "20 KyL 366; 
Louisville, ‘ete., R. Co. v. Com., 33 SW 
929517 Koy ales 

[a] Equivalent language.—(1) 
Under a statute making it unlawful 
for a conductor or person having 
charge of a train “carrying freight” 
to permit it to obstruct a public high- 
way, an allegation that defendant had 
“charge of running a railroad freight 
train and freight cars” is sufficient. 
Becker v. State, 33 Ind. A. 261, 71 NE 
188. (2) Under a statute requiring 
the maintenance of certain accommo- 
dations at “depots” in towns and ci- 
ties, an indictment charging defend- 
ant with a failure to maintain them 
at its “passenger station” in a cer- 
tain town is sufficient. Louisville, 


ete) R. Co.vi Com 33 SW -939; 17 
KyL 1136. 
[b] Omission of word.—(1) Under 


a statute requiring defendant to pro- 
vide a “convenient and suitable” wait- 
ing room, an indictment alleging that 
it was not ‘suitable’ is sufficient, 
without also alleging that it was not 
convenient. Louisville, etc., R. Co. v. 
Com., 103 Ky. 605, 45 Sw 880, 46 SW 
697, b0 KyL 366. (2) Under a stat- 
ute requiring railroads to provide at 
stations ‘a water-closet or privies,” 
an indictment charging a railroad 
with' failure to provide a water-closet 
is good as against the contention that 
it should have charged failure to pro- 
vide either a “water-closet” or a 
‘privy,’ since the terms are substan- 
tially synonymous, ‘‘privies” being 
merely explanatory of “water-closet.” 
Accordingly defendant could not have 
been misled in the preparation of its 
defense by failure to use both words. 
Louisville, ete., R. Co. v. Com., 175 Ky. 
282, 194 SW 313. 

25. State v. poner CO nia: 
Miss. 23, 72 S 83 

26. State v. anaas Se Givens 184 
Co., 54 Ark. 546, 16 SW 567. 

27. Generally see Indictments and 
Informations §§ 300-307. 

28. Illinois Cent. R. Co. v. Com., 
90 SW 602, 28 KyL 802; Illinois Cent. 
R. Co. v. Com., 45 SW 367, 20 KyL 115: 

[a] Bule applied.—If the indict- 
ment alleges the necessary facts to 
show that the obstruction was a pub- 
lic nuisance, a further allegation that 
the obstruction was “for longer than 
five minutes,” the period prescribed 
by statute, may be disregarded as sur- 
plusage. Illinois Cent. R. Co. v.-Com., 
45 SW 367, 20 KyL 115. 


[b] Detailed specification of facts 
rendering waiting room unsuitable 
and inconvenient in an indictment for 
failure to provide one suitable and 
convenient are surplusage. Illinois 
Cent. R. Co. v. Com., 90 SW 602, 28 
KyL 802. 

{e] Obstruction of crossing.—Il- 
linois Cent. R. Co. v. Com., 45 SW 367, 
20 KyL 115. 

29. Nature and effect generally see 
Indictments and Informations § 310. 

30. Com. v. Baltimore, etc., R. Co., 
223 Pa. 28 [rev 35 Pa. Super. 474]. 


31. See supra text and note 10 et 
seq. 

32. See cases infra this note. 

[a] Accommodations and facilities 


at stations.—(1) Indictment that de- 
fendant, maintaining a station with 
waiting rooms for passengers at 
B, unlawfully failed to supply such 
waiting rooms with wholesome drink- 
ing water, and refused to provide 
and keep provided and supplied such 
waiting rooms with any drinking 
water whatever, stated a violation of 
Kirby Dig. § 6634, requiring all per- 
sons operating railroads within the 
state to keep waiting rooms at all 
times supplied with wholesome drink- 
ing water, etc. State v. St. Louis, etc., 
Ro 'Co., 92 Ark 74,-122) SW (6277.5 "C2) 
Indictment, charging that railroad 
within twelve months prior thereto 
unlawfully and willfully failed to 
provide a suitable waiting room at an 
incorporated town, there being only 
one waiting room for white passen- 
gers, that it was too small, and was 
not sufficiently heated or ventilated, 
and was not supplied with suitable 
furniture, and was not kept in decent 
order, is sufficient to charge the of- 
fense of violation of Ky. St. § 772, re- 
quiring suitable depots. Illinois Cent. 
R._Co.,.ve Com. 179 Koy 2832007 SIW 17: 
(8) Indictment for failing to keep a 
waiting room “in decent order and 
repair’ as required by statute is suf- 
ficient where it alleges that it was not 
so kept, without any further specifi- 
eation. Illinois Cent. R. Co. v. Com., 
52 SW 818, 21 KyL 569. 

{b] Obstruction of public cross- 
ing.—(1) Indictment against a con- 
ductor for obstructing a highway 
need not state the name of the rail- 
road, defendant’s employer, but it is 
sufficient to describe the way and the 
obstruction. State v. Malone, 8 Ind. 
A. 8, 35 NE 198. (2) Indictment for 
nuisance in obstructing a street or 
highway is sufficiently certain where 
it charges that the offense was com- 
mitted at a certain point on a certain 
street in a certain town by the placing 
of freight cars across such street. 
CGoms vO lllinois Cent sRaCon, 118. tey. 
7175, 82 SW 3881, 26 KyL 672. (3) In- 
dictment for obstructing a highway 
which alleges that the company “did 
unlawfully, wilfully, repeatedly, con- 
tinuously, unreasonably, and for long 
and unnecessary and unreasonable 
periods of time, and for longer than 
five minutes at any one time, allow, 
permit, and suffer its freight and pas- 
senger trains to stand and remain 
coupled and hooked together over and 
across the public road,” etc., is suffi- 
cient. Illinois Cent. R. Co. vy. Com., 
104 Ky. 362, 364, 47 SW 255, 20 KyL 


stances involved. 
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leging in the conjunctive that it failed to do the one 
“and” the other does not show the commission of an 


Surplusage’’ does not render an indictment defee- 


Bill of particulars?® cannot cure an indictment so 
defective that it charges no offense.®° 
Sufficiency of particular complaints. 
ance with the foregoing principles*! particular in- 
dictments, informations, and complaints have. been 
or insufficient?* under the cireum- 


In acecord- 


748. (4) Indictment for obstructing 
a public crossing may be sufficient, 
even though it does not state the ex- 
act day or hour of the offense, nor the 
character or direction of the train. 
RaCo. 128 


Com. v. Chesapeake, etc., 
(5) 


Ky. 749, 110 SW 2538, 33 KyL 92. 
“An indictment against a railroad 
company for obstructing a public 
road, by suffering one of its trains to 
remain standing across the road for a 
longer time than is allowed by law, is 
not demurrable because it fails to 
designate the particular train, or the 
time when the wrong was committed; 
it is sufficient, if it alleges that it was 


done within one year next preceding 


the finding oz the indictment.” State 
v. Baltimore, etc., R. Co:, 68 W. Va. 
193, 69 SE 703. 

[c] Operating under unrecorded 
lease.—(1) Indictment for operating 
a railroad under a lease without hav- 
ing the same recorded is sufficient if it 
follows the language of the statute 
and need not allege that the lease was 
in writing. Com. v. Chesapeake, etc., 
R. Co., 101 Ky. 159, 40 SW 250,19 KyL 
329. (2) Under St. § 791, requiring 
every person operating a railroad un- 
der a lease to have it recorded with 
the secretary of state, and in the 
county clerk’s office of every county 
in which the road lies, and § 793, mak- 
ing violation thereof an offense, an 
indictment, the descriptive part of 
which states facts showing jurisdic- 
tion in the circuit court of B county, 
and the accusatory part of which is 
the offense of ‘‘operating a railway 
in Kentucky under a lease, without 
having the same recorded in the office 
of the Secretary of State and in the 
county clerk’s office of Bracken Coun- 
ty,” is sufficient. Com. v. Chesapeake, 


ae R. Co;, 12 SW: 3595" 3607 24 Kyl 
83. See cases infra this note. 


[a] Accommodations and facilities 
at stations.—(1) Under a statute re- 
auiring a railroad to provide separate 
waiting rooms for white and colored 
passengers and to keep the same 
heated and supplied with drinking 
water, an indictment charging a fail- 
ure to keep a waiting room at a par- 
ticular station heated and supplied 
with drinking water, but not stating 
which waiting room, is void for un- 
certainty. State v. St. Louis, ete., R. 
Co., 88 Ark. 254, 103 SW 625. (2) 
Acts (1907) p 353 § 1, requiring rail- 
roads at all junctions where two or 
more trains connect to have all pas- 
senger trains depart only from the de- 
pot, and § 2, requiring all companies 
to have on duty at such depot a crier 

who shall cry the departure of all 
trains, only require that a railroad 
company have a crier at a junction 
where the trains of two or more rail- 
roads arrive or depart at or near the 
same time; and hence an indictment 
for violating the statute was bad 
where it did not allege that the sta- 
tion was a junction where two or 
more trains connect. State v. Chica- 
go, etc., R. Co., 110) Ark. 367, 161 Siw 
1066. (8) Indictment for failing to 
provide a convenient and _ suitable 
waiting room as required by St. § 772 
should not have coupled the words 
“and public’ to the word “passen- 
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[§ 112 


is not bad for duplicity.?7 


for duplicity.*® 


and general rules.*! 


gers” in the allegation that the room 
provided was too small to accommo- 
date ‘‘passengers and public’; evi- 
dence of the sufficiency of the room to 
accommodate passengers alone would 
warrant acquittal of the railroad, if 
the size of the room alone was ques- 
tioned. Com. v. pee ete7t-R: 
Co., 191 Ky. 634, 231 SW 2 

[b] Obstruction of public cross- 
ings.—(1) Indictment attempting to 
charge a railroad with obstruction of 
a public crossing was insufficient 
where it charged merely that defend- 
ant ran its trains over such crossing 
frequently and at a rapid rate of 
speed, such allegations showing nei- 
ther a nuisance by obstruction nor 
any other offense. Com. v. Baltimore, 
etc., R. Co. 223 Pa, 23, 72 Ai 278,132 
AmSR ‘723° [rev 35 Pa. Super. 474]. 
(2) Indictment for obstruction of a 
public crossing is fatally defective 
if it does not identify the street fur- 
thier than as a public highway ina 
certain town crossing defendant’s 
track near the depot. Louisville, etc., 
R. Co. v. Com., 117 Ky. 350, 78 SW 124, 
79 SW 275, 25 Kyl 1452. (38) An ‘in- 
dictment for nuisance alleging that 
the railroad permitted its engines to 
remain near a street crossing and al- 
lowed smoke and steam to escape 
therefrom is fatally defective in fail- 
ing to allege that the engines were 
Allowed to so remain for an unreason- 
able and unnecessary length of time. 
Louisville, etc., R. Co. v. Com., 40 SW 
913, 19 Kyb 455. 

[ce] Speed of train.—Indictment 
charging a railroad with maintaining 
a nuisance by habitually running its 
trains through a town at a dangerous 
speed must, in the absence of an ordi- 
nance fixing a maximum speed, allege 
that such running was without the 
customary and necessary warnings, 
and is insufficient to charge an offense 
if it fails to do so. Louisville, etc., 
R. Co. v. Com., 181 Ky. 671, 205 SW 
770. 

34. Generally see Indictments and 
Informations §§ 312-319. 

35. See Indictments and Informa- 
tions § 315. 

36. Rex v. Grand Trunk R. Co., 17 
Ont. L. 601, 12 OntWR 975. 

[a] Rule applied.—Where two rail- 
roads were jointly indicted for failure 
to keep a watchman at a public cross- 
ing, the court had no jurisdiction to 
try defendants on a joint indictment 
because the liability of the roads for 
the nuisance, if any, involved in lack 
of adequate protection for the cross- 
ing was separate and not joint. Rex 
v. Grand Trunk R. Co., 17 Ont. L. 601, 
12 OntWR 975. 

37. Becker v. State, 33 Ind. A. 261, 
71 NE 188; State v. Malone, 8 Ind. A. 
8, 35 NE 198; Illinois Cent. R. Co. v. 


Com., 52 SW 818, 21 KyL 569; State 
v. Manchester, ete., R. Co., 52 N. H. 
528. 


5] (8) Joinder of Parties.*4 
ance with general rules,**> where the offense is such 
that it cannot be committed jointly, a joint indict- 
ment will not lie against two or more railroads.?® 
[§ 1126] (4) Joinder of Offenses. 
ute specifies several acts separately constituting, or 
several ways of committing, one and the same offense, 
for which the same punishment is prescribed, an 
indictment charging two or more of such acts togeth- 
er in the same count states but a single offense and 
But if, under the lan- 
guage of the statute, each of the acts specified con- 
stitutes a separate and distinct offense, a joinder of 
two or more of such acts renders the indictment bad 
The duplicity of particular indict- 
ments, informations, or complaints®® will be deter- 
mined in accordance with the foregoing principles?°® 
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In acecord- 


Where a stat- 


Presumptions. 


[a] Tllustrations.—(1) Under a 
statute making it a criminal offense 
to permit a freight train to remain 
standing on a street or highway, or 
wherever it is necessary to stop the 
train across such’ way to fail to leave 
an open space of a certain width, an 
indictment charging the stopping of 
a train across a street and a failure 
to leave a space as specified by the 
statute charges but a single offense 
and is not bad for duplicity. Becker 
v. State, 33 Ind. A. 261, 71 NE 188; 
State v.. Malone, 8 Ind. A. 8, 35 NE 
198. (2) Under a statute requiring 
all trains to stop atleast fifty feet be- 
fore reaching the crossing of another 
railway, an indictment alleging that 
on a certain day defendant failed to 
stop any of its trains before reaching 
a certain crossing is not misleading 
or prejudicial, as a conviction could 
not be had under the indictment for 
more than one such offense. Com. v. 
Chesapeake, ete., R. Co., 29 SW 136, 
16 KyL 481. (3) Under a statute re- 
quiring railroads to “provide a con- 
venient and suitable waiting-room”’ 
and to “keep and maintain the same in 
decent order and repair,’ an indict- 
ment charging that the waiting room 
provided was not ‘convenient or 
suitable’ and was not ‘“‘kept in decent 
order or repair,’”’ charges but a single 
offense. Illinois Cent. R. Co. v. Com., 
52 SW 818, 21 KyL 569. 

38. State v. St. Dour, ete, Ra Co;, 
83 Ark. 249, 103 SW 62 

[a] Rule dotted aeaae a stat- 
ute requiring railroads to keep wait- 
ing-rooms heated and supplied with 
drinking water, an indictment charg- 
ing a failure to do both charges two 
separate and distinct offenses and is 
bad for duplicity. State v. St. Louis, 
etc., R. Co., 83 Ark. 254, 103 SW 625. 

39. See cases infra this section. 

[a] Held not duplicitous.—An in- 
dictment against a railroad, charging 
it with failing and neglecting to pro- 
vide a convenient and suitable wait- 
ing room in its depot at a town, was 
held not duplicitous or subject to de- 
murrer, although prolix, redundant, 
and ‘pleonastic, it sufficiently charg- 
ing the offense denounced by St. § 772, 
and not charging that against which 
§ 784 is directed. Com. v. Louisville, 


ete., R. Co., 191 Ky. 634, 231 SW 236. 
nee See supra text and notes 37, 
38. 
41. 


See Indictments and Informa- 
tions §§ 320-356. 

42. Generally see Tndiceients and 
Informations §§ 438-48 

43. Cincinnati, etc., R. Co. v. Com., 
126 Ky. 712, 104 Sw 771, 31 KyL iS, 
17 LRANS 561. 

[a] Rule applied.—On an indict- 
ment for running trains at a danger- 
ous rate of speed through an incor- 
porated city without giving the neces- 
sary warning signals at crossings, it 
is necessary to prove not only the 


[§ 1127] b. Issues, Proof, and Variance.*? 
material allegation of the indictment, information, 
or complaint must be supported by proof,*® and any 
material variance is fatal to a recovery.** 
need not prove an allegation supported by an un- 
contradicted presumption.*® 
for one offense defendant cannot be convicted of a 
different offense.*® 

Where time is not of the essence of the offense, it 
need not be proved as alleged,*” but the offense may 
be proved to have been committed at any time prior 
to the finding of the indictment and within the period 
prescribed by the statute of limitations.*§ 

[§ 1128] c. Evidence—(1) Burden of Proof and 
In accordance with general rules,*® 
a railroad company being prosecuted for a criminal 
offense is entitled to the presumption of innocence,*°® 


[§§ 1195-1128 
Each 


The state 


Under an. indictment 


habitual rapid running of trains but 
also that the warning signals were 
not given. Cincinnati, ete., R. Co. v. 
Com., 104 SW 771, 31 KyL 1113. 

44. Illinois Cent. R. Co. v. Com., 
we Ky. 362, 47 SW 255, 20 KyL 748, 


[a] Variance not shown.—Indict- 
ment against a railroad for ‘“willful- 
ly’ obstructing a street crossing for 
an unreasonable length of time, by the 
use of the word “willfully,” meant 
that the crossing was intentionally 
obstructed, and not accidentally, and 
consequently there was no variance 
where the evidence showed that the 
train was stopped across a highway 
because of an accident which did not 
prevent cutting of the train to avoid 
obstruction of the crossing. Louis- 
ville, etc., R. Co..v. Com., 112 SW 573, 
33 KyL 991. 

45. Illinois Cent. R. Co. 

179 Ky. 28, 200 SW 17. 

[a] Incorporation of railroad.—Il- 
linois Cent. Coy Ve, Comin Li9eky. 283 
200 SW 17 aa a prosecution for fail- 
ure to provide a suitable waiting 
room, in view of the presumption that 
every railroad operating in Kentucky 
is a corporation, since only corpora- 
tions can legally operate railroads in 
Kentucky, the state need not prove 
the incorporation of defendant road). 

46. Southern R. Co. v. Com., 129 
Ky. 87, 110 SW 372, 33 KyL 430; Rex 
v. Corrigan, 20 Ont. IP ON Sey al OntWN 
248, 14 OntWR 1219. 

[a] _Iilustration.—In a prosecution 
for failure to maintain separate com- 
partments in its passenger train for 
white and colored passengers as re-. 
quired by St. (1903) § 795, it may not 
be considered whether defendant has 
been guilty of a violation of § 772a, 
requiring all railroads to run one pas- 
senger train each way daily on the 
road, and even though the agreed 
facts show that defendant had not 
complied with that section, the prop- 
er manner of proceeding would be by 
indictment under that section, and the 
question may not be considered in 
this prosecution. Southern R. Co. v. 
Cones 129 Ky. 87, 110 SW 372, 33 KyL 


v. Com., 


47. Cincinnati R. Co. v. Com., 80 
Ky. 325 

48. Cincinnati R. Co. v. Com., su- 
pra. 

[a] Obstruction of street.—Cin- 


cinnati R. Co. v. Com., 80 Ky. 137 (by 
hand car). 

49. See Criminal Law §§ 993-1008. 

50. Com. v. Baltimore, ete., R. Co., 
223 Pa. 23, 28, 72 A 278, 132 AmSR 723 
[rev 35 Pa. Super. 474]. 

“A railroad company is under a con- 
stant duty to protect life and prop< 
erty by the proper regulation of the 
speed of its trains at danger points 
or by giving, without regard to their 
speed, reasonable and proper notice of 
their approach. Its failure to do so is 


For later cases, developments and.chang‘es in the law see cumulative Annotations, same title, page and note number. 


§§ 1128-1131] 


and the burden of proof rests on the state.®4 

Criminal intent’? may be presumed from habitual 
violation of a regulatory statute.>® 

[§ 1129] (2) Admissibility. In accordance with 
general principles,®4 evidence in a criminal prosecu- 
tion against a railroad or its employees must be com- 
petent, material, and relevant,®*® and have some legit- 
imate bearing upon the question of defendant’s guilt 
or innocence of the offense charged.*® [§ 
On an indictment for obstructing a 
highway, where each obstruction constitutes a sep- 
arate offense, the prosecution should be required to 
elect which offense it will proseeute for, and the evi- 
dence should be limited to that offense.®" 
In accordance with the gen- 


Election. 


Particular examples. 


not, ‘however, presumed even in civil 
actions, but must be averred and 
proved, and when the criminal process 
of the commonwealth is invoked 
against it, this is still truer, for in all 
criminal prosecutions, the presump- 
tion is always in favor of innocence 
and that no public duty was neglect- 
ed.”’ Com. v. Baltimore, ete., R. Co., 
supra. 

51. Com. v. Baltimore, ete., R. Co., 
223 Pa. 23, 72 A 278, 132 AmSR 723 
[rev 35 Pa. Super. 474]. 
cea Generally see Criminal Law §§ 

Willfulness see supra § 1118. 

53. Louisyille R. Co. v. Com., 130 
Ky. 738, 114 SW 343, 132 AmSR 408. 

[a] Rule applied.—Where a rail- 
road regularly ran its interurban cars 
without having on each compartment 
for the white and colored races a sign 
indicating by which race the com- 
partment was to be used, as required 
by statute, it will be presumed that it 
knowingly and willfully violated the 
separate coach statute. Louisville R. 
Co. v. Com., 130 Ky. 738, 114 SW 343, 
132 AmSR 408. 

54 See Criminal Law §§ 1034-1558. 

55. Illinois Cent. R. Co. v. Com., 
179 Ky. 28, 200 SW 17; Louisville, 
etc., R. Co. v. Com., 80 Ky. 143, 3 KyL 
644, 44 AmR 468. 

fal Relevancy in time.—In 
prosecution for violation of St. § 773, 
requiring maintenance of proper wait- 
ing rooms, evidence as to the heating 
and ventilating of a waiting room 
should be limited to the period of 
thirty minutes before the schedule ar- 
rival of passenger trains and the time 
of their departure, in view of § 784, 
which requires ticket offices to be 
open only during such time. Illinois 
Cent. R. Co. v. Com., 179 Ky. 28, 200 
SW 17. , 

56. Louisville, etc., R. Co. v. Com., 
80 Ky. 143, 3 KyL 644, 44 AmR 468. 

fa] Evidence of absence of other 
casualties on other roads operated in 
a more populous community and at 
the intersection of highways more 
generally used than the one in ques- 
tion is not admissible on a prosecu- 
tion against a railroad company for 
habitually operating its trains at a 
crossing in a negligent and dangerous 


manner. Louisville, ete., R. Co. v. 
Com., 80 Ky. 148, 3 KyL 644, 44 AmR 
468. 

57. Louisville, ete:, R. Co.'v. Co 


117 Ky. 350, 78° Sw 124, 79 SW 275, "38 
KyL 1452, 2050. 

58. See supra text and notes 54-57. 

59. See cases infra this note. 

[a] .Accommodations and facilities 
at stations.—(1) In a prosecution for 
failing to maintain a convenient and 
suitable water-closet or privy at its 
depot in violation of statute, evidence 
that there was a leaky water tank 
*near the privy which flooded around 
it, making the ground wet and muddy 
and causing the privy to give off ob- 
noxious odors, etc., was admissible 
because necessary to show the real 
conditions. Louisville, etc., R. Co. v. 
Com., 175 Ky. 315, 194 SW 246. (2) 
A railroad, prosecuted for failing to 
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eral rules referred to above,>® evidence has under the 
circumstances of particular cases been held admis- 


sible®® or inadmissible.®° 


of the road.®? 


plicable.*+# 


maintain a conveniently located wa- 
ter-closet at a station, as required by 
statute, can introduce testimony that 
there was no more suitable or conven- 
ient place than that used, considering 
adjoining dwellings, business houses, 
and other surrounding conditions. 
Louisville, etc., R. Co. v. Com., 131 
Ky. 268, 114 SW 1192. (8) “It is first 
insisted that it was error to permit 
the commonwealth to prove that a 
few persons living in the community 
had provided toilet facilities in their 
homes, contending that the average 
practice, rather than the practice of a 
few, is the proper criterion by which 
to judge of the necessity for an inside 
toilet at the depot; but it seems that 
upon this question it was entirely 
proper to admit this evidence, as it 
furnished some proof as to the prac- 
ticability of maintaining a toilet with- 
in the depot, for it is evident that 
what others could do in this matter 
and what the defendant itself was 
doing in the way of providing a toilet 
in the depot for women were relevant 
circumstances tending to establish 
the Commonwealth’s contention.” 
Louisville, ete., R. Co. v. Com., 179 
Ky. 279, 283, 200 SW 464. 

{b] Speed of trains.—Where, on a 
trial for running trains through an 
incorporated town at an unsafe speed 
without giving warning at pub- 
lic crossings, the evidence showed 
that the railroad stationed a watch- 
man at a crossing, it was proper, as 
bearing on its good faith, to show 
that it placed the watchman there 
pursuant to a requirement of the com- 
missioners, although the commission- 
ers exceeded their authority. Cincin- 
nati, ete., R. Co: v. Com., 126 Ky. 712, 
a SW. 771, 31 Kyl 1113, 17 LRANS 

[ec] Smoke.—In a prosecution un- 
der a sanitary code, for allowing loco- 
motives to emit dense smoke, evidence 
that the railroad company owning the 
locomotives had adopted the _ best 
method for lighting their fires is ad- 
missible where it had been chartered 
by state law to operate steam locomo- 
tives within the city. Peo. v. New 
York Cent., ete., R. Co., 159 App. Div. 
329, 144 NYS 699. 

60. See case infra this note. 

[a] Accommodations and _ facili- 
ties at stations.—In a prosecution for 
failing to maintain a suitable water- 
closet at a point where there was no 
waterworks nor a sewerage system, 
evidence of the location of the com- 
pany’s water tank and a creek, and as 
to the topography of the surround- 
ings, to show that a serviceable sew- 
erage system was practicable, was in- 
admissible, because the road was un- 
der no duty to provide a private wa- 
terworks. Chesapeake, etc., R. Co. v. 
Com., 184°Ky. 1, 210 SW 793. 


61. See Criminal Law §§ 1559- 
199,97. 

62. See cases infra this note. 

[a] Evidence held sufficient: (1) 


To support conviction of railroad. St. 
Louis, etc., R. Co. v. State, 108 Ark. 
423, 157 Sw 1155 (evidence that a 
merchant having a store near defend- 


1131] d. Trial. 
their employees for offenses relative to operation of 
the road, the usual rules of criminal law®*® are ap- 


[§ 1130] (3) Weight and Sufficiency. General 
rules®? govern questions of weight and sufficiency of 
evidence in the criminal prosecution of a railroad or 
its employees for offenses incident to the operation 


In the trial of railroads or 


Questions of law and fact. In accordance with 
general rules,®* on conflicting evidence questions of 
fact are for the jury.°°® 


The validity of a statute un- 


ant’s depot had been appointed de- 
fendant’s agent, and that he did not 
keep the depot open or attend there to 
accommodate shippers and travelers, 
was sufficient to sustain a conviction 
of the railroad company for failing to 
keep an agent at its depot to sell 
tickets, receive and deliver freight, 
and issue bills of lading therefor, as 
required by statute); Mobile, etc., R. 
Co. v. Com,, 122 Ky. 435, 92 SW 299, 28 
Kyl 1360 (for failure to give crossing 
signals). (2) To carry case to’ jury. 
Louisville, etc., R. Co. v. Com., 175 Ky. 
815, 194 SW 346; . Louisville, ete., R-. 
Co. v. Com., 144 Ky. 625, 139 SW 931 
(both on issue of convenience of 
toilet to station). 

[b] Evidence held insufficient: (1) 
To support conviction of railroad. 
State v. Baltimore, ete., R. Co., 68 W. 
Va. 193, 69 SE 703 (for obstruction of 
public crossing by train); State v. 
Baltimore, etc., R. Co., 61 W. Va. 634, 
57 SE 44 (for failure to maintain suit- 


able water-closet at station). (2) To 
sustain finding. Louisville, ete, R. 
Co. v. Com., 180: Ky.- 843; 203 SW. Wl? 


(that a privy maintained at a distance 
from a station in a town without a’ 
waterworks was not reasonably suita- 
ble and convenient as required by 
statute). (3) To present issue for 
jury. Com. v. Louisville, etc., R. Co., ' 
190 Ky. 39, 226 SW 105 (accessability 
of toilet keys in station agent’s ab- 
sence); Louisville, .ete., R. Co. v. 
Com., 180 Ky. 843; 203 SW 717 (as to 
furnishing of key for station toilet); 
Louisville, ete., R..Co. v. Com., 137 
Ky. 802, 127 SW 152 (provision of 
toilet at station). 

{[c] Finding that railroad violated 
order of board or commission may be 
predicated upon its admission of facts 
constituting a violation without other 
evidence. St. Louis-San Francisco R.. 
Co. v. State, 179 Ark. 1128, 20 SW 
(2d) 878 (failure to provide umbrella 
sheds at station). 

63. See Criminal Law §§ 2000— 2614. 

64. See cases infra this section. 

65. See Criminal Law §8§ 2272-— 
2352%. 

66. See cases infra this note. 

[a] Toilets.—Questions for jury 
(1) Convenience and suitability of the 
toilet provided. Louisville, ete, R. 
Co. v. Com., 175 Ky. 282, 194° Sw 313; 
314. To same effect Louisville, etce., 
R. Co. v. Com., 103 Ky. 605, 45 sw 880, 
46 SW 697, 20 KyL 366. (2) Location 
and convenience of access. . Louis- 
ville, etc., R. Co., v. Com., 1479 Ky. 279, 
200 SW 464; Louisville, ete., R. Co. v. 
Com., 175 Ky. 315, 194 SW 346. 
Repair. Chesapeake, ete., R. Co. v. 
Com., 184 Ky. 1, 210 SW 798. 
Sanitary condition. Louisville, etce., 
R. Co. v. Com., 144 Ky. 625, 139 Sw 
931. (5) Whether any water-closet 
bes been provided. Louisville, etce., 

Co. v-» Com:; 103. Ky. 605;°45 Swe 
880, 46 SW 697, 20 KyL 366 (coal 
house claimed by road to constitute 
water-closet). 

[b] Waiting rooms.—Questions for’ 
jury: (1) Whether or not the waiting 
room was suitable and convenient for 
the size of the town to accommodcate 
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der which a railroad is prosecuted is a question of 


law for the court.®7 


Instructions®*® are satisfactory if they present the 
law and the facts properly when considered as a 
Inconsistent or contradictory instructions 


whole.®® 
are improper.’° 


Special verdict must find defendant guilty or not 
guilty, subject to the opinion of the court upon the 
law as applicable to the facts ascertained therein.7+ 
General rules™? govern the 


[§ 1132] e. Review. 
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of the road.73 


ute.*® 


the fine.*? 


review of criminal prosecutions against a railroad 


XV. COMPANIES AND PERSONS LIABLE FOR INJURIES.7® 


[§ 1134] A. In General. 


the passenger travel to and from that 
town, and was kept in decent order 
and repair.’ Illinois Cent. R. Co. v. 
€om,, 99 SW) .320,. 30: Kyl; 697... To 
same effect. Illinois Cent. R. Co. v. 
Com., 90 SW 602, 28 KyL 802. (2) 
Whether the company exercised rea- 
sonable care in providing a waiting 
room of adequate size and convenient 
location. Louisville, etce., R. Co. v. 
Com., 144 Ky. 541, 139 SW 776. 

67. Louisiana, etc., R. Co. v. State, 
85 Ark. 12, 106 Sw 960. 

[al Accommodations and facilities 
at stations.—Louisiana, ete, R. Co. 
v. State, 85 Ark. 12, 106 SW 960 (con- 
struction of depot). 

68. Generally see Criminal Law §§ 
2353-2496. 

69. See cases infra this note. 

{a] MIllustrations.—(1) On a prose- 
ecution for obstructing a street, it is 
not error to charge that malice is not 
an essential element of the offense, 
but that it must have been a wilful 
obstruction, and to define ‘‘wilfully” 
as “intentionally or knowingly’’ where 
the jury are also instructed that to be 
indictable the obstruction must have 
been unreasonable. State v. Chicago, 
etc., R. Co., 77 Iowa 442, 42 NW 365, 
4 LRA 298. (2) Use of the words ‘to 
wit, thirty minutes,” in an instruction 
on the trial for obstructing a street 
crossing for an unreasonable length 
of time, was not prejudicial error, as 
determining what was a reasonable 
time in which to clear the crossing, 
instead of leaving that question to the 
jury, where, under the evidence, the 
jury could not have been misled, and 
especially when considered in connec- 
ticn with another instruction, which 
left to the jury the whole matter as 
to the reasonableness of the time and 
the necessity to obstruct the crossing 
to make repairs. Louisville, etc., R. 
Co. v. Com., 112 SW 573, 33 KyL 991. 

[b] Following language of stat- 
ute.—‘‘The trial court on its own mo- 
tion instructed the jury, in substance, 
that if it ‘believe from thé evidence 
beyond a reasonable doubt that the 
defendant company unlawfully failed 
to provide a reasonably suitable and 
convenient water-closet or privy, or 
failed to maintain or keep the same 
in a reasonably decent order or re- 
pair, considering the location of its 
said depot,’ it should find the defend- 
ant guilty. We find no fault with this 
instruction; for it must be agreed 
that it follows, closely, the language 
of the statute and indictment, and 
only permits the jury to find defend- 
ant guilty in case it should believe 
from the evidence, beyond a reason- 


Owing to the relation 
which two or more companies or persons may sustain 
thereto, the question may arise as to which or how 
many of them are liable for an injury growing out 
of the construction or operation of a railroad.*® 
der rules of general application,®® it is well settled 
that a railroad company is liable for the wrongful 
or negligent acts or omissions of its agents or em- 
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Un- 


able doubt that it failed to provide a 
reasonably suitable and convenient 
water closet. Unless the jury believe 
from the evidence that the water 
closet provided by the company was 
not reasonably suitable and conven- 
jent, it should find it ‘Not guilty’ un- 
der this instruction and this is as 
favorable to the appellant as_ the 
court was warranted in giving.” 
Louisville, ete., R. Co. v. Com., 175 Ky. 
315, 319. 194 SW 346. 

70. See Criminal Law § 2478. 

[a] Ilustration.—In a prosecution 
for maintaining a smoke nuisance, a 
charge which, after stating that de- 
fendant had ‘the right to burn soft 
coal and could be convicted only on 
proof of negligence, left it to the jury 
to say whether or not the use of soft 
coal was in itself negligence, was held 
erroneous. State v. Hrie R. Co., 84 N. 
J. L. 661, 87 A 141, 46 LRANS 117 
[rev 83 N. J. L. 231, 84 A 698]. 

71. State v. Divine, 98 N. C. 778, 
43 SE 477. 

W220. see, Certiorari pd en dist oO 
Criminal Law 8§ 3258-3778. 

73. See cases infra this note. . 

[a]. Grounds for reversal.—Where, 
on trial of an indictment for violation 
of Code (1906) § 2382, in failing to 
keep a water-closet in proper condi- 
tion, evidence showed that the station 
was kept by defendant, but failed to 
show the conditions and circumstanc- 
es from which the jury could deter- 
mine that it was for any reason un- 
suitable, a judgment against the rail- 
road will be reversed. State v. Balti- 
more, .ete.,) R. -Co., 61) W. Va. 6384, 57 
SE 44. 

{b] On certiorari.—(1) Where a 
railroad is convicted for neglecting to 
establish and maintain a_ sufficient 
fireguard along its line, contrary to 
orders of a board of railway commis- 
sioners, and it does not appear that 
notice of the order was ever given, 
certiorari will lie to review and quash 
the conviction. Rex v. Canadian 
Northern R. Co., (Sask.) 8 WestLR 
889. (2) On review by certiorari of 
the conviction of a railroad for vio- 
lation of fire regulations, the court 
will not examine the evidence, as it 
would do on appeal. Rex v. Canadian 
PAC yey COnmma Crimes aac. 


74. Generally see Criminal Law §§ 
3186-3257. 

75. See statutory provisions. 

76. Southern R. Co. v. State, 125 


Ga. 287, 54 SE 160, 114 AmSR 203. 
77. Southern R. Co. v. State, supra. 
{a] Failure to provide drinking 

water.—Southern R. Co. v. State, 125 

Ga. 287, 54 SE 160, 114 AmSR 208, 5 


[§ 1133] f. Punishment.’* 
railroad or its employees for offenses relative to op- 
eration of its road is ordinarily controlled by stat- 
A statute in terms imposing imprisonment 
and fine as punishment for violation has been held 
inoperative as to railroads with respect to the im- 
prisonment feature,’° but nevertheless valid as to 


[§§ 1131-1134 


or its employees for offenses relative to operation 


The punishment of a 


ployees within the scope of their express or implied - 
authority,*+ although its entire capital stock is owned 
by another company,*? or although the agent is an- 
other railroad;**® and it is equally well settled that 
as a general rule a railroad company cannot, by a 
transfer of the operation of its road to another, ter- 
minate its further liability unless relieved therefrom 
by legislative exemption, express or implied. 


A 


AnnCas 411. 

78. Cross references: 

Independent contractors see Master 

and Servant §§ 1513-1556. 
Receivers: 

Liability of railroad for acts of re- 

Coen generally see supra §§ 863- 

Effect of return of road after re- 

* ceivership see supra §§ 867-876. 
Indemnity to municipal corporation 
against recovery of damages see 

Indemnity § 48. 

79. See cases 
and §§ 1135-1187. 

80. See Corporations § 2829. et seq. 

81. U. S.—Panama R. Co. v. Rob- 
ert, 256 Fed. 773, 168 CCA 119; Pana- 
ma R. Coutva Curran, 256 Fed. 768, 168 
CCAAII1 4: Clarke ws Geer, 86 Fed. 447, 
32 CCA 295. 

Fla.—Jacksonville, ete. R. Co. 
Garrison, 30 Fla. 557, LS 2929: 

Ga.—Seaboard Air- Line R. v. Ran- 
dolph, 126 Ga. 238, 55 SE 47. 

I11.—Wabash, etc., R. Co. v. Peyton, 
106 Ill. 534, 46 AmR oes 

Kan. ~—Chicago, Co-manve 
Groves, 56 Kan. 601, ati BP 628. 

Minn.—Cantlon v. Hastern R. Co., 
45 Minn. 481, 48 NW 22. 

N. Y.—Leonard v. New York Cent., 
ete.; UR.Co.,) 42) Ne Super wer 

Tex. —Texas, ete: Ri Cosy VenROSsana 
Nex. \Civs A, 653, 26 SW 728. 

[a] Thus a ‘railway company is 
liable for the death of a passenger due 
to the negligent operation of a scenic 
railway operated at a pleasure resort 
under the ostensible management of a 
hotel company, the hotel company be- 
ing controlled as one of the depart- 
ments of the railroad and the rail- 
road company paying the salaries of 
those employed at the resort, and ad- 
vertising the resort in connection with 
its railway. Chesapeake Beach R. 
Co. v. Brez, 39 App. (D. CG.) 58: 

82. New York, etc., R. Co. v. Wi- 
see Lt, How.” (U.S) sie tise eas 


Liability of controlling company 
See infra § 1135. 

83. McWilliams v. Detroit Cent. 
Mills Co., 31 Mich. 274. 

Liability of controlling company 
see infra § 1135. 

84. Minn.—Heron vy. St. Paul, ete., 
R. Co., 68 Minn. 542, 71 NW 706. 

Mo.—McCoy Ms Kansas City, etc., R. 
Co., 36 Mo. A. 445. 

Riébr —cheletts v. Omaha, ete., R. 
en 26 Nebr. 159, 41 NW 1106, 4 LRA 


13 
Ri. Seine v. North Carolina R. 
Co., 116 N. C. 940, 21 SE 959. 


infra this section; 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1134-1136] 


railroad which takes possession of and uses a road 
not constructed by it, while not responsible for de- 
feets occasioning injury before such time,®® is re- 
sponsible for injuries thereafter occasioned by its 
defective condition,’* where it has or should have 
had knowledge thereof.87 Continuing statutory du- 
ties,** such as the duty to restore a public highway 
to its former condition or to such state as not to 
have unnecessarily impaired its usefulness,’® or to 
maintain a highway crossing,®® are regarded as in- 
separable from the franchise to operate the railroad, 
and a railroad which subsequently becomes vested 
with the property and privileges of the road is also 
burdened with the duty and liable for injuries re- 
sulting from a breach thereof, and. to impose such 
lability notice to it of its failure to perform the 
statutory duty is unnecessary.°! 

Partnership between railroads. The relation be- 
tween two railroad companies may be such as to 
constitute a partnership with the liabilities ordinari- 
ly incident to that relation.°? 

Agency of federal government. Notwithstanding 
all of the stock of a railroad corporation is owned by 


the United States government which controls its op- . 


erations, if the intention of the government to pre- 
serve the existence of the owner as a private corpo- 
ration is apparent, it may be liable to suit by a pri- 
yate individual for injury occasioned by the negli- 
gence of its employees.®? 

Guaranty of bonds of one railroad by another to 


Tex.—East Line, etc., R. Co. v. 
Rushing, 69 Tex. 306, 6 SW 834; Cen-| P 530. 
tral, ete, “RR. Co. v. Morris,” 68):Tex. 95. 
49, 3 SW 457. Co. 

[a] Whether railroad company 


shall operate its road by itself or by 


RAILROADS 


etc, RR. Co. v. Davis, 34) Kan. 2095 8 


U. S.—Friedman v. Vandalia R. 
254 Fed. 292, 165 CCA 580. 

D. C.—Jones v. Pennsylvania R. 
Co., 19 D. C. 178 [rev on other grounds 


(51°C: Is 108 Ss 


aid in the construction of the road of the former does 
not make the former the servant or agent of the 
guarantor, rendering the guarantor liable for its 
negligence or default.°* 

[§ 1135] B. Railroad Holding Stock or Bonds of 
Another Railroad. One railroad company does not 
become liable for the torts of another merely by rea- 
son of its ownership of the stock®® or bonds®® there- 
of, although it may be a connecting line.** So a 
railroad, which holds the majority of the stock of 
another, is not for that reason liable for its torts,?* 
even though by such stock ownership it controls the 
corporate organization thereof,®® and has the same 
general officers,! or because of such ownership has 
entered into close traffic agreements therewith;” but 
where, by stock ownership, it actually controls, op- 
erates, and manages another railroad, it may be liable 
for the acts of the servants or agents thereof,*® and 
the rule will apply where the relationship between 
the dominant and subsidiary company constitutes 
a partnership, or a joint and several agency, even 
though the general management of each road is re- 
tained by the company owning it.* On a like prin- 
ciple a lessee of a railroad owning all the stock in a 
subsidiary company may be lable for the acts or 
omissions of such subsidiary company where by rea- 
son of such lease it controls and operates it.® 

[§ 1136] C. Mortgagees and Trustees in Posses- 
sion. It is usually held, in the absence of statute 
authorizing it, that a railroad company cannot, by 
belt line will be responsible for an in- 
jury to the employee of a company 
using the tracks of the belt line com- 
pany for the benefit of the former 


company, caused by a defect in the 
tracks of the belt line. Plumb v. 


another, is a question for it, within 
certain limits, to determine; but the 
determination of that question can- 
not relieve it of the consequences to 
others of negligence in such opera- 
tion. Bailey v. Louisiana, etc., R. Co., 
129 La. 1029, 57 S. 325. 

{[b] Statute, providing that a cor- 
poration charged with a duty to the 
public cannot by sale or otherwise 
dispose of its property or franchises 
so as to relieve itself from liability 
for acts done or omitted without leg- 
islative sanction expressly exempting 
it from liability, is applicable to a 
railroad corporation. Georgia R., etc., 
Co. v.. Haas, 127 Ga. 187, 56 SE 313, 
119 AmSR 327, 9 AnnCas 677; At- 
kinson v. Dismuke, 11 Ga. A. 521, 75 
SE 835. 

85. Coyle v. Pittsburg, etc., R. Co., 
18 Pa. Super. 235. 

86. Coyle v. Pittsburg, etc.; R. Co., 
supra. 

87. Flennor v. Cleveland, etc., R. 
Co., 163 Ill. A. 536. 


88s. Allen v. Buffalo, etc., R. Co., 
151 N. Y. 434, 45 NE 845. 

89. Allen v. Buffalo, ete., ‘R. Co., 
supra; Vaughn v. Buffalo, etc., R. 


Co.,, 72 Hun 471, 25 NYS 246. 

Duty to repair and restore highway 
see supra §§ 347-356. 

90. Seybold v. Terre Haute, etc., 
R. Co., 18 Ind. A. 367, 46 NE 1054. 

91. Vaughn v. Buffalo, etc., R. Co., 
72 Hun 471, 25 NYS 246. 

92. Lehigh Valley R. Co. v. Du- 
pont, 128 Fed. 840, 64 CCA 478; Block 
v. Fitchburg R. Co., 139 Mass. 308, 
1 NE 348; Harrill v. South Carolina, 
Btcnkt. CO 1352 N.C. 601, 47 5S H*G30: 

93. Panama R. Co. v. Robert, 256 
Fed. 773, 168 CCA 119; Panama R. 
Co. v. Curran, 256 Fed. 768, 168 CCA 


114; Thull v. Panama R. Co., 2 Canal 
Zone 204. : 
94." Mathews v. Atchison, etc., R. 


Co., 60 Kan. 11, 55 P 282; Atchison, 
[51 C. J.—69] 


trea Savresovely Sb 136, 39) ebnneds 

.Kan.—Mathews v. Atchison, etce., 
R. Co., 60 Kan. 11, 55 P 282; Atchi- 
son, etc., R. Co. v. Davis, 34 Kan. 209, 
199, 8 P 530, 146. 

Okl1.—St. Louis, ete., R. Co. v. San- 
ford, 54 Okl. 185, 153 P 650, 652 [quot 
Cyc]. 

, Porto Rico.—Wolker v. Compania 
Ferroviaria de Circumvalacion, 33 
Porto Rico 157. 

96. Atchison, etc., R. Co. v. Davis, 
34 Kan. 209, 8 P 530. 

97. Atchison, etc., R. Co. v. Coch- 
ran, 43 Kan: 225,23 P 151, 19 AmSR 
129, 7 LRA 414. 

Liability as between connecting 
lines see infra § 1171. 

98. Evansville R. Co. v. Lignon, 
172 Ky. 631, 189 SW 898; Bethlehem 
Steel Co. v. Raymond Concrete Pile 
Co., 141 Md. 67, 118 A 279. 

99. Stone v. Cleveland, etc., R. Co., 
ie N. Y. 352, 95 NE 816, 35 LRANS 

1. Louisville R. Co. v. Wigging- 
ton, 156 Ky. 400, 161 SW 209. 

2. Mathews v. Atchison, etc. R. 
Co:,, 60" Kan. fi, oo) 2825) Atchison, 
etc., R. Co. v. Davis, 34 Kan. 209, 8 
P5380; 

3. Lehigh Valley R. Co. v. Dela- 
chesa, 145 iMed. 6172-76, CCA 307; 
Evansville R. Co. v. Ligon, 172 Ky. 
631, 189 SW 898; Ross v. Pennsyl- 
Mania Rw ©O,, uN ed ISUD el osAssoos 

[a] Thus: (1) Where a local line 
is constructed, controlled, and oper- 
ated by a railroad company through 
the instrumentality of another cor- 
poration in which it is a stockholder, 
it will be liable for the negligence of 
the employees of such local line. At- 
chison, etc., R. Co. v. Davis, 34 Kan. 
199, 8: P 146. (2) A company which 
owns all the stock and is in full con- 
trol and management of a railroad 


Hecla Co.,-157 Mich. 562, 122 NW 208. 
(3) Where a corporation, organized to 
own and operate an extensive rail- 
road system, unwilling to pay the fil- 
ing fee demanded by one state in 
which the system was to be operated, 
organized another smaller corpora- 
tion, in which it owns all the stock, to 
take over the real property in such 
State, which has since operated all 
trains therein, each company receiv- 
ing a proportion of the earnings and 
bearing a proportion of the expense 
of the system, the rolling stock be- 
longing to the original corporation 
and by agreement passing to the 
smaller corporation on passing the 
line into the state, and the lines op- 
erated as continuous, in close har- 
mony, and never in hostility, the time- 
tables ignoring the smaller company, 
the smaller company was a mere sub- 
Sidiary agency of the original corpo- 
ration, and the latter was liable for 
an injury in the state of the smaller 
company by reason of a violation of 
the Federal Safety Appliance Act (U. 
S. Comp. St. § 8605 et seq). Specht v. 
Missouri Pac. R. Co., 154 Minn. 314, 
191 NW 905. 

‘ EES PTET or logging roads see infra 

1 : 

4. Lehigh Valley R. Co. v. Du- 
pont, 128 Fed. 840, 64 CCA 478; St. 
Louis, ete., R. Co. v. Sanford, 54 Okl. 
185, 153 P 650, 652 [quot Cyc]. 

5. The Willem Van Driel, Sr., 252 
Fed. 35, 164°CCA 147 [rev in part 242 
Fed. 285, and certiorari den 248 U. 
S. 566 mem, 39 SCt 9 mem, 63 L.-ed. 
424 mem] (where one railroad leased 
another and a grain elevator owned 
by a company in which the latter 
railroad owned all the stock, the ele- 
vator having been constructed and 
operated as a facility of the rail- 
road). 

Liability of lessee of railroad gen- 
erally see infra §§ 1148-1153. 
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the voluntary surrender of its road to. a mortgagee 
or trustee of its own selection, under a mortgage deed 
of trust for the benefit of creditors or bondholders, 
escape liability for negligence in the operation of 
In such ease the trustee must be deemed. 
to be the agent of the company,’ and the action may 
be maintained against the railroad company,® or suit 
may be brought against the trustees in their official 
or the trustee may be held personally 
liable in the same manner as a lessee or other person 
in possession and control and exercising for the time 
being the franchises of the company.?? 
statute authorizes the surrender of a railroad to 
mortgagees or trustees for the benefit of-creditors,1+ 
or piers, the possession of the mortgagee or Pie 
tee is adverse to the railroad and the result of pro- 
ceeding in invitum,!? it has been held that the prop- 
erty in the hands of such trustees is liable for the 
negligent management of the road by them resulting 
in injury, and an action may be maintained against 
them,!? and the company -will not be lable.** 


the road.® 


capacity,° 


RAILROADS 


bondholders.17 
Fires. 


Where a 


Fencing. Trustees or mortgagees in possession of 


6. Pennsylvania R. Co. v. Jones, 
LSS UES ooeye LOS Ote MAG usOuubre eae 
176; Jones v. Pennsylvania R. Co., 19 
D. C. 178; Wisconsin Cent. R. Co. v. 
Ross, 142 I11..9, 31 NE 412, 34 AmSR 
49 [aff 43 Ill. A. 454]; Acker v. Alex- 
andria, ete., R. Co., 84 Va. 648, 5 SE 


688; Naglee v. Alexandria, etc., R. 
Fe 838 Va. 707, 3 SE 369, 5 AmSR 
308. 


7. Jones v. Pennsylvania R. Co., 
LORD! Col 17/8s Wiseonsin’ Cent: R. Co, 
v. Ross, 142 Ill. 9, 31 NE 412, 34 AmSR 
49 [aff 43 Ill. A. 454]; Grand Tower 
Mfg., etc., Co. v. Ullman, 89 Ill. 244. 

8. Wisconsin Cent. R. Co. v. Ross, 
142 Ill. 9, 31 NE 412, 34 AmSR 49 
[aff 43 Ill. A. 454]; Grand Tower Mfg., 


etc., Co. v. Ullman, 89 Ill. 244; Nag- 
lee v. Alexandria, etc, R. Co., 83 
Va./ 707, 3 SE 369, 5 AmSR 308. But 


see State v. Consolidated European, 
ete., R. Co., 67 Me. 479 (holding that 
a railroad company out of possession 
was not liable under a forfeiture stat- 
ute for death caused by negligence 
of servants of the mortgagee in ex- 
clusive possession and control of the 
road). 

9. Wright v. Caney River R. Co., 
151 N. C. 529, 66 SE 588, 19 AnnCas 
384. 

10. Sprague v. Smith, 29 Vt. 421, 
70 AmD 424. 

11. Lamphear vy. Buckingham, 33 
Conn. 237. 


12. Naglee v. Alexandria, ete. R. 
Co., 838 Va. 707, 3 SE 369, 5 AmSR 
308. 

13. Lamphear v. Buckingham, 33 
Conn. 237. 

14. See Naglee v. Alexandria, etc., 
R. Co., 88 Va. 707, 3 SE 369, 5 AmMSR 
308. 

15. Union Trust Co. v. Kendall, 20 
Kan. 515; Farrell v. Union Trust: Co., 
77 Mo. 475. 


Duty to construct and maintain 
fences see supra § 423 et seq. 

16. Farrell v. Union Trust Co., 77 
Mo. 475. 

17. Union Trust Co. 
20 Kan. 515. 

18. Daniels v. Hart, 118 Mass. 543; 
Naglee v. Alexandria, etc., R. Co., 83 
Va. 707, 3 SE 369, 5 AmMSR 308. 


v. Kendall, 


19. Stratton v. European, etc., R. 
Co., 76 Me. 269; Stratton v. Euro- 
pean, etc., R. Co., 74 Me. 422. 

20. Lease by railroad: 


Generally see supra §§ 496-533. 

Effect of generally see supra § 
et seq. 

Liability as between lessor and les- 
see generally see Landlord and Ten- 
ant §§ 874-97 
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21. Siability of lessor for injury: 
Caused by failure to erect or main- 
tain fences and cattle guards see 
infra § 1146. 
Due to defects in track or roadbed 
or other property see infra § 1142. 
To: . 
Employee of lessee see infra § 1144. 
Passenger by lessee see Carriers §§ 
1817, 1318: 
Third persons on leased premises 
generally see Landlord and Ten- 
ant §§ 874-960. 


22. See supra § 514. 
23. U. S.—Illinois Cent. R. Co. v. 
Sheegog, 215 U. S. 308, 50 SCt 101, 


54 L. ed. 208; Arrowsmith v. Nash- 
ville, ete., R. Co., 57 Fed. 165; Briscoe 
v. Southern Kansas R. Co., 40 Fed. 
273 [aff 144 U. S. 133, 12 SCt 538) 
SO; wedanou ws 

Cal.—Johnson v. Southern Pac. R. 
Co., 154. Cal. 285; 97. P? 520. 

Ill.— Chicago, ete., R. Co. v. Whip- 
ple22. 1 1053 Onr10} tetes, a ReCo. ev, 
Dunbar, 20 Ill. 623, 71 AmD 291. 

Ind.—Indianapolis Union, R. Co. v. 
Sample, 58 Ind. A. 461, 108 NE 400. 

Ky.—Louisville, ete., R. Co. v. Bree- 
den, 111 Ky. 729, 64 SW 667, 23 KyL 
1021, 1763; Anderson v. Cincinnati 
Southern R. Co., 86 Ky. 44,5 SW 49, 9 
KyL 308, 9 AmSR 263. 

La.—Muntz v. Algiers, etc., R. Co., 
111 La. 423, 35 S 624, 100 AmSR 495, 
64 LRA 222, 

Mass.—Braslin v. Somerville Horse 
R. Co., 145 Mass. 64, 13 NE 65. 

Minn.—Freeman vy. Minneapolis, 


oe R. Co., 28 Minn. 443, 10 NW 
94 
Miss.—Estes v. Memphis, ete., R. 


Co., 152.Miss. 814, 119 S 199. 

Mo.—Hulen vy. ‘Wheelock, 318 Mo. 
502, 300 SW 479; Booth v. St. Louis, 
ete., R. Co., 217 Mo. 710, 117 SW 1094; 
Brown v. Hannibal, ete., R. Co., 27 
Mo. A. 394. 

Nebr.—Chollette v. Omaha, ete., R. 
Co., 26 Nebr. 159, 41 NW 1106, 4 LRA 
135; 

N. Y.—Abbott v. Johnstown, 
Horse R. Co., 80 N 
572. See Latham v. Boston, etc., R. 
Co., 38 Hun 265 (rule was applied by 
analogy, where there was an illegal 
consolidation of various railroads). 

N. C.—Logan v. North Carolina R. 
Co., 116 N. C. 940, 21 SH 959. 

Or.—Lakin v. Willamette Valley, 
Cte, Re Comet as OTe 7236, Maem moO Seo 
AmR 25. 

Pa.—Van Steuben v. New Jersey 
Cent: R., Cos 78" Pass6r,  oomeo ga: 
34 LRA 577 [rev 4 Pa. Dist. 153]. 

8S. C.—Davis v. Atlanta, ete. Air 
Line R. Co., 63 S. C. 370, 577, 41 SE 468, 


etc., 
bo N27 eo... eAcAcES, 


‘C. 344, 42 SE 139, 131 N. C. 


oe m, el 


“TSS 1136-1137 ; 


a railroad are subject to a statutory liability for 
injuries to animals due to the unfenced condition of 
the road,'® and this rule applies to a corporation op- 
erating a railroad as trustee for another’® or for 


Trustees or mortgagees in possession of 
and operating a railroad are subject to a statutory 
liability for fires,!® unless the liability of the trustee. 
is expressly defined and limited by statute, and does 
not inelude such liability.t® 

[§ 1137] D. Lessors and Lessees?°—1. Liability 
of Lessor?!—a. Where Lease Unauthorized. If the 
lease is unauthorized,?? the lessor company will re- 
main liable for the torts of the lessee in the opera- 
tion of the road,?* but not for torts committed by the 
lessee in carrying on a separate and distinect,?* even 
though similar,?° business. 
of cases, it has been stated broadly, without express 
reference to whether the lease was authorized or 
not, that the lessor is liable for the torts of the les- 
see, 26 the decisions being based on the theory that 


Moreover, in a number 


892; Parr v. Spartanburg, etc., R. Co., 
43 S. C. 197, 20 SE 1009, 49 AmMSR 826; 
Harmon v. Columbia, ete., R. Co., 28 
S. C. 401, 5 SE 835, 13 AmSR 686; 
Chester Nat. Bank y. Atlanta, etc., 
Air Line R. Co., 25 S. C: 216. 

Tex.—International, ete., R. Co. v. 
Eckford, 71 Tex. 274,.8 SW 679; In- 
ternational, ete., R. Co. v. Kuehn, 70 
Tex. 582, 8 SW 484; International, 
etc., R. Co. v. Dunham, 68 Tex. 231, 4 
SW 472, 2 AmSR 484; Central, etc., 
R. Co. v. Morris, 68 Tex. 49, 3 SW 
457; Gulf, etc., R. Co..v. Morris, 67 
Tex. 692, 4 SW 156; International, 
etc., R. Co. v. Underwood, 67 Tex. 589, 
4 SW 216; Missouri, ete., R. Co. v. 
Owens, (Civ. A.) 75 SW 579; Galves- 
ton, ete., R. Co. v. Garteiser, 9 Tex. 
Civ. A. 456, 29 SW 939. 

W. Va.—Fisher v. West Virginia, 
ete. ReIConooeW Siva nobor Or Sr rane, 
23 LRA 758; Ricketts v. Chesapeake, 
ete,, R.(Co., 338 W.Va 433, 10, SE 80a: 
25 AmSR 901, 7 LRA 354. 

24 McCulloch v. Southern BRCox 
149 N. C. 305, 62 SE 1096. 

[a] Rule applied where the lessee 
sought to justify a trespass on land 
under a deed to the lessor, where the 
tortious act was not committed to 
carry on the business of the lessor 
as a carrier, but in performance of the 
lessee’s public duties in connection 
with other roads it owned: and oper- 
ated. McCulloch v. Southern R. Co., 
149 N. C. 305, 62 SE 1096. 


25. McCulloch v. Southern R. Co., 
supra. 
26. U. S.—Northern Pac. R. Co. 


Mentzer, 214 Fed. 10, 130 CCA 404; 
Teckins Vv. “Atlantic Coast Line R. Co., 
179 Fed. 535. 

Ga.—Pickens v. Georgia R., 
Co., 126 Ga. 517, 55 SH 171: 

I1l.— Chicago, etc., R. Co. v. Doan, 
195 Ill. 168, 62 NE 326 [afeyo seni eA. 
247); Colozza_v. Iowa Cent. R. Co., 
182 Ill. A. 89; Lucas v. Peoria, etc., R. 
(Oto pears tee WUE UNE 1; Smith v. Chicago, 
etc., RK. Co., 163 ll. A. 476; Wabash R. 
Co. Vv. Keeler, 127 Ill. A. 265; Chicago, 
etc., R. Co. v. Newell, 113 Tl. A. 263 
[aff 212 Ill. 332, 72 NE 416]; Chicago 
cae Tract. Co. v. Stanford, 104 Ill. 


etc., 


N. C.—Mitchell v. Elizabeth River 
Lumber Co., 174 N. C. 119, 938 SE 464; 
Smith v. Atlanta, ClCH mi COL) N. 
616, 42 SE 
7.6% Perry Vv. Western North Caro- 
lina R. Co., 129 N. C. 333, 40 SE 191, 
128 N. C. 471, 39 SE 27; Raleigh v. 
North Carolina R. CO. 129 N. 265, 
40 SE 2; Benton v. North Carolina R. 
Co., 122 N. C. 1007, 30 SE 333; Kinney 
v. North Carolina R. Co., 122 N. c. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1137-1138] 


the lessee was the agent of the lessor.27 

Authorized. Where 
there is legislative authority for the execution of the 
lease,*® but no express provision as to the subsequent 
liability of the lessor, there are directly conflicting 
lines of authority as to the lessor’s liability for the 
Some of the decisions hold 
that the authority to lease implies an exemption 
from liability on the part of the lessor for the torts 
of the lessee,*° especially if the lessor retains no 
control over the operation of the road,*! unless other- 
wise provided by-statute®? or the contract itself re- 


[§ 1138] b. Where Lease 


torts of the lessee.29 


serves continuing liability in the 


961, 30 SE 313; Norton v. North Caro- 
lina R. Ox. 122 N.C. 910, 29 SH 886. 

Okl._Hammond v. Kansas, etc., R. 
Co., 109 Okl. 72, 284 P 731. 

S. C.—Rookard v. Atlanta, etc., R. 
Co., 84 S. C. 190, 65 SH 1047, 137 AmSR 
839, 27 LRANS 435; Mayfield v. At- 
lanta, etc., R. Co., 79 S.C. 558, 61 SH 


Ss. Cc. 550, 58 SE 605. 

[a] Pailure to stop at station.— 
Where a railroad receives a passenger 
and accepts a ticket sold by it or a 
connecting line to a particular station 
on its road, it is charged with the duty 
of stopping the train at the station 
and affording the passenger an oppor- 
tunity to alight, and the failure to 
perform such duty is a breach of a 
public duty which renders the lessor 
liable where,-the road is being oper- 
ated by a lessee. Pickens v. Geor- 
Lee me etc:.. Co... 126NGa aot 58 SE 

27. East St. Louis R. Co. v 
135 Ill. A. 642; Hammond v. Kansas, 
ete. eR 70-109) Olen (256234 PB 273d 
Salley Oil Mill v. Southern R.-Caro- 
lina, Div. 1038S. C3131, 93-SH! 336) Gin 
view of Act Febr. 19, 1902 [23 St. at 
L. p 1152]); Mayfield v. Atlanta, etc., 
Ri Co.; 79/S2-C, 558,-61-SH 106; | Jack- 
son v. Southern R: Co.,'77 S. C. 550, 
58 SE 605. 

28. See supra §§ 496-498, 513. 

29. See infra this note. 

“We are aware that there is a wide 
diversity of opinion upon this sub- 
ject.”” Little Rock, etc., R. Co. v. Dan- 
jiels, 68 Ark. 171, 174, 56 SW 874. 

[a] Federal courts in determining 
question of liability will not be bound 
by the rule of the state courts in the 
jurisdiction in which the federal dis- 
trict is located. Curtis v. Cleveland, 
etce., R. Co., 140 Fed. 777; Yeates v. 
Illinois Cent. R. Co., 137 Fed. 943. 

30. U. S.—Hayes v. Northern Pac. 
R. Co., 74 Fed. 279, 20 CCA 52; Ar- 
rowsmith v. Nashville, etc., R. Co., 
57 Fed. 165. 

Me.—Mahoney v. Atlantic, etc., R. 
Co., 63 Me. 68 [dist Stearns v. Atlan- 
tic, ete., R. Co., 44 Me. 95; Whitney 
v. Atlantic, etc., R= Co:, 44 Me. 362, 
69 AmD 103]. 

Mich.—Peacock v. Detroit, etc., R. 
Co., 208 Mich. 403, 175 NW 580, 8 ALR 
964; Ackerman v. Cincinnati, etc., R. 
Co., 143 Mich. 58, 106 NW 558, "114 
AmSR 640. 


v. Gray, 


Minn.—Heron v. St. Paul, etc., R. 
Co., 68 Minn. 542, 71 NW 708. 
Miss.—Estes v. Memphis, etc., R. 


Co., 152 Miss. 814, 119 S 199 

Mo.—Hahs v. Cape Girardeau, etc., 
R. Co., 147 Mo. A. 262, 126 SW 524. 

N. Y.—Philips _ v. New Jersey 
Northern R. Co., 62 Hun 233, 16 NYS 
909 [app dism 139 N. Y. 650 mem, 35 
NE 207 mem]; Fisher v. Metropol- 
itan El. R. Co., 34 Hun 433. 

Pa.—Vadas v. Pittsburg, ete, R. 
Co., 230 Pa. 41, 79 A 166 (under Act 
April 23, 1861 [Pub. L. p 410], and 
Act Febr. 17, 1870 [Pub. L. p 31]); 
Pinkerton v. Pennsylvania Pract. Co.) 
193 Pa. 229, 44 A 284 [dist Hanlon 
vy. Philadelphia, etc., Turnp. Road Co., 
182 Pa. 115, 37 A 943; Scziwak v. 
Philadelphia, etc., R. Co., 4 Pa. Dist. 
839; Von Steuben v. Central R. Co., 
4 Pa. Dist. 153. 


Jackson v. Southern R. Co., 17: 


-C. (354, 40 
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lessor.2? Other | ‘kind.?& 


Tex.—Missouri Pac. R. Co. v. Watts, 
63 Tex. 549. 

Va.—Virginia “Midland R. Co. v. 
Washington, 86 Va. 629, 10 SH 927, 7 
LRA 344. 

[a] In Arkansas the rule is that 
a railroad by leasing its pr operty and 
putting the lessee company in pos- 
session and control of it, under au- 
thority of Sandels & H. Dig. §§ 6321-— 
6338, may escape personal liability 
for injuries caused by negligence, and 
then the lessee company is personally 
liable; and in addition to that liabil- 
ity the corpus of the lessor company, 
by virtue of the constitution and 
Const. (1874) art 17 § 12, and San- 
dels & H. Dig. § 6349, is also liable, 
and owners of judgments for all dam- 
ages to persons and property caused 
by running of trains can enforce such 
judgments out of the property of the 
railroad company in the hands of the 
lessees: St» Louis, etc:,’ R. Co. v. 
Chappell, 83 Ark. 94, 102 SW 893, 
10 LRANS 1175; Little Rock, etc., R. 
Co. v. Daniels,.68 Ark. 171, 56 SW 


874. 
[b] In Kansas (1) the text rule ob- 
tains. Caruthers v. Kansas City, etc., 


R. Co., 59 Kan. 629, 54 P 673, 44 LRA 
737. (2) But, where an employee did 
not know of the renting of defendant’s 
cars to another company and that his 
Services were transferred to the latter 
during the time the cars were being 
used in street railway service, it was 
held that he had a right to continue to 
look to defendant lessor for his dam- 
ages if he was entitled thereto. Kas- 
perv.) Kansas City, ete. mie: -360:, 
111 Kan. 267, 207 P 202. 

31. Estes v. Memphis, etc., R. Co., 
152 Miss. 814,°119 S 199;. Hahs, v. 
Cape Girardeau, etc., R. Co., 147 Mo. 
A. 262, 126 SE 524; Scziwak v. Phil- 
adeipnla, CLC. a0... 4 ba Dist; 
BE 5 3 

Control reserved by lessor see in- 
fracsat139;, 

32. See statutory provisions. 

33. Pinkerton v. Fiera s Heals 
Tract. Co., 193 Pa. 229, 44 A 284 

34. S.—Chicago, etc., ea: 
v. Willard, 220 U. S. 413, 31 sci 460, 
55 L. ed. 521 

Ga.—Georgia R.,. etc.,, Co. Verblaas, 
127 Ga. 187, 56 SEH 313, 119 AmSR 327, 
9 AnnCas 677; Singleton v. South- 
meatern R. Co., 70 Ga. 464, 48 AmR 
74, 

Ill.— Chicago, etc., R. Co. v. Hart, 
209 Ill. 414, 70 NE 654, 66 LRA 75 
{aff 104 Ill. A. 57];  Balsley v. St. 
Louis, etc., R. Co., 119 Ill. 68, 8 NE 
859 [rev 18 Ill. A. 79]; -Wabash, etc., 
R. Co. v. Peyton, 106 Ill. 534, 46 AmR 
705; Peoria, etc., R. Co. v. Lane, 83 
Ill. 448. 

Iowa.—Sorenson y. Chicago, etc., R. 
Co., 183 Iowa 1123, 168 NW 313. 

Mass.—Braslin v. Somerville Horse 
R. Co., 145 Mass. 64, 13 NE 65. 

N. C.—Hill’ v. Director Gen. of 
Railroads, 178 N. C. 607, 101 SE 376; 
Bryant v. Sampson Lumber Co., 174 
N. C. 360, 93 SE 926, LRA1918A 938; 
Brown v. Atlanta, etc., Air Line R. 
Co., 131 N. C. 455, 42 SE 911; Har- 
den v. North Carolina R. Co., 129 N. 
SE 184, 85 AmSR 747, 55 
Pierce v. North Carolina 
N. C. 88, 32 SE 399, 44 


LRA 784; 
Re Co.;, 124 
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decisions hold that to relieve the lessor from liability 
there must be an express provision to this effect in 
the legislative authority.*+4 
a distinetion between injuries growing out of negli- 
gence in the running of trains or the general manage- 
ment of the road over which the lessor could exer- 
cise no control and injuries due to the omission of 
duties owing to the public which are imposed pri- 
marily upon the lessor,?® holding that, in the absence 
of statutory exemption,?® an authorized lease im- 
pliedly relieves the lessor from liability for injuries 
of the former kind?? but not for injuries of the latter 
Where the lessor is liable for the negligence 


Still other cases make 


LRA 316; Logan v. North Carolina 

R. Co., 116) N: (C;- 940, 21 SHN959 
Oh.—Fisher v. Baltimore, ete., R. 

Co., 6 OhS&CP 67, 30 OhNP 283. 
Okl.—Hammond v. Kansas, ete., R. 


€o.,5409 Okls 72,234) P7134. 
S. C—Logan y. Atlantic, ete. R. 
Co.; 82S. Ci518, 64 SH 515; Hart v- 


Charlotte, ete., R. Co., 33 S. C. 427, 12 
SE 9, 10 LRA 794; Harmon v. Colum- 


biayHetey sR? (Con 28285) Cry A Odea ens: 
835, 13 AmSR 686; Chester Nat. Bank 
ue igen ete., Air, Line R. Co.,. 25 


Vt.—Nelson v. Vermont, etc., R. Co., 
26 Vt. -717,.721, 62 AmD 614: 

Wash.—Cogswell v. West St., etc., 
Electric R. Co., 5 Wash. 46, 31 P 411. 

“Unless we can hold the [lessors] 
thus liable, they might put their road 
into the hands of corporations, or in- 
dividuals of no responsibility.” Nel- 
son v. Vermont, etc., R. Co., supra. 

[a] In Kentucky (1) the text rule 
is followed. McAllister v. Ches- 
apeake, etc., R. Co., 243 U. S. .302, 
36 SCt 274, 61 L. ed. 735 [rev on other 
grounds 198 Fed. 660]; Louisville, 
etce., R.-Co. v. Johnson, 168 Ky. 351; 
182 SW 214, LRA1916D 514; Louis- 
ville Bridge Co. v. Sieber, 157 Ky. 151, 
162 SW 804; Clinger v. Chesapeake, 
etc., R. ‘Co.,. 128 Ky. 736, 109 SW 315, 
33 KyL 86, 15 LRANS 998; Illinois: 
Cent. R. Co. v. Sheegog, 126 Ky. 252, 
103 SW .-323, 31 KyL 691 [aff 215 UW 
S. 308, 30 SCt 101, 54 L. ed. 208]; Mc- 
Cabe v. Maysville, etc., R. Co., 112 Ky. 
861, 66 SW 1054, 23 KyL 2328; Il- 
linois Cent. R. Co. v. Sheegog, 103 SW 
323, 31 KyL 691; Kirk v. Williamson, 
ete, Ro Co., 100 (W.Va. 109, 129 2S 
922 (stating Kentucky rule). (2) The 
lessor has been held liable even in 
case of wanton injury to a trespasser 
by the lessee (Louisville Bridge Co. 
v. Sieber, 157 Ky. 151, 162 SW 804), 
(3) and also where a third person us- 
ing due care for his own safety 
was injured by the lessee’s negligent 
operation of engine and cars over the 
road through a populous community. 
(McAllister v. Chesapeake, etc., R. 
Co., 248 U. S. 302,37 SCt 274, 61 L. 
ed. 735 [rev on other grounds 198 Fed. 
660]; McCabe v. Maysville, ete., R. 
Co., 112 Ky. 861, 66 SW 1054, 23 KyL 
2328; Kirk v. Williamson, etc., R. Co., 
100 W. Va. 109, 129 SH 922 [stating 
Kentucky rule]). 

Liability of lessor for injury to em- 
ployee of lessee see infra § 1144. 

35. Hayes v. Northern Pac. R.: Co., 
74 Fed. 279, 20 CCA 52; Arrowsmith 
v. Nashville, etc., R. Co., 57 Fed. 165; 
Lee v. Southern Pac. R. Co., 116 Cal. 
97, 47 P 932, 58 AmSR 140, 38 LRA 
71; Nugent v. Boston, ete., R. Co., 80 
Me. 62, 12 A 797, 6 AmSR 151. 

36. See statutory provisions; 
infra § 1154. 

87. Hayes v. Northern Pac. R. Co., 
74 Fed. 279, 20 CCA 52; Arrowsmith 
v. Nashville, etc., R. Co., 57 Fed. 165; 
Nugent v. Boston, ete., R. Co., 80 Me. 
62, 12 A 797, 6 AmSR 151. 

38. Lee v. Southern Pac. R. Co., 
116-Cal. -97, 47 P 932, 58 AmSR 140, 
38 LRA 11; Nugent v. Boston, etc., 
He Eos 80 Me. 62, 12 A 797, 6 AmSR 

Injuries caused by defective track, 
roadbed, etc. see infra § 1142. 


and 
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of the lessee,?® such liability applies to an injury 
oceurring at a point beyond the limits of the leased 
road, upon the track of another company, where the 
license to use such track was acquired by the lessor 
and was derived by the lessee through the lease.*° 
Liability of a lessor for injuries arising from oper- 
ation of the road by his lessee does not apply where 
the lessor is obligated by statute to permit a joint 
use of its tracks with others,#! especially where the 
operating agreement provides that each company 
shall be liable only for the negligence of its own serv- 
ants.*? 

On expiration of lease, the road reverts to the les- 
sor in the condition in which it then is,#? and its 
operation will be subject to any statutory duty or 
burden imposed during the time of its operation by 
the lessee.*+* 

Release of lessee as discharging lessor. Where the 
lessee acknowledges hability and makes settlement 
for an injury inflicted, the lessor is thereby dis- 
charged, the lessor only being responsible on the doe- 
trine of respondeat superior. 4° 

[§ 1139] ce. Where Lessor Retains Control. Re- 
gardless of the effect of a lease in ordinary cases,*® 
if the lessor company retains a control over the op- 
eration of the road,** it will be liable for injuries 
resulting from such operation.#® 

[§ 1140] d. Where Road Operated in Name or 
Interest of Lessor. The lessor company is lable for 

39. See cases supra this section. 53. 

40. Bouknight v. Charlotte, ete. R. 
Co., 41S. C. 415, 19 SE 915. 416]; 

41. Smith vy. Philadelphia, ete. R.| 28 Kan. 622; 
Co., 46 App. (D. C.) 275. Recor 
~ Statutory liability see infra § 1154. | 151; 

42. Smith v. Philadelphia, etc., R. 
Co., 46 App. (D. C.) 275. 54. 

43. State v. New Haven, etc., R. 
Co., 37 Conn. 153. See also Landlord 
and Tenant § 678. 

44. State v. New Haven, 
Co:, 37 Conny 153. 


[a] Thus, where a statute forbids 
abandonment by a railroad of any de- 


55. 
ECs, its 56. 
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Chicago, ete., R. Co. v. Newell, 
113 Ill. A. 268 [aff 212 Ill. 332, 72 NE 
St. Louis, etc., 
Nugent v. Boston, etc., 
80 Me. 62, 12 A 797, 6 AmSR 
Illinois Cent. R. Co. v. "Lucas, 89 
Miss. 411, 42 S 607. 

Philips v. Northern R. Co., 62 
Hun 233, 16 NYS 909 [app dism 139 
N. Y. 650 mem, 35 NE 207 mem]. 
See supra § 534 et seq. 

Salley Oil Mill v. Southern R.- 
Carolina Div., 108 S. 
(notwithstanding 23 St. at L. p 1152, 
imposing upon lessor 


[§§ 1138-1142 


injuries occurring in the operation of its road by a 
lessee, where the road is being operated in the 
name,*® or wholly in the interest, of the lessor com- 
pany.°° 

[§ 1141] e. Where Lessee Assumes Liability.°* 
Where the lessor company would otherwise be liable 
for the acts of the lessee,®? such liability as to third 
persons is not affected by any covenant in the lease 
or contract between the companies, by which the 
lessee agrees to perform the duties and obligations 


of the lessor, or to indemnify the lessor for any lia- 


bilities incurred by reason of the acts of the lessee, 
unless such provisions have the support of legislative 
authority.°* 

Exemption clause in industrial track agreement’® 
made by a third person with a lessee, who has agreed 
to indemnify his lessor, has been held to be a bar in 
an action against the lessor by such third person for 
injury occasioned by the negligence of the lessee.**® 

[§ 1142] f. For Injuries Due to Defective Road- 
beds, Tracks, Etc.°7 The general rule, in the ab- 
sence of statute otherwise providing,®® is that the 
lessor can be held liable for injuries, during opera- 
tion by the lessee, due to the condition of its track 
or its roadbed or appurtenances thereto,°® even under 
circumstances where it is conceded that it would not 
be liable for negligence of the lessee in the operation 
of its trains;°° but, in the absence of a controlling 
statute to the contrary,®+ the general rule is that the 
of the Cincinnati Southern Railway 

erected in place of the wooden 
dam, one built of stone, laid in cement, 
fourteen feet high, by which a reser- 
voir was formed covering ten or elev- 
en acres of land purchased by them of 
the riparian owner. This action was 
brought by appellant against appel- 
lees for the alleged wrongful and un- 
lawful obstruction and diversion, by 
reason of the stone dam, of water 
that hitherto flowed to and supplied 
the power for the operation of his 


mill. . For their defense appel- 
lees answer—First, that since July, 


7 Ren Cosoy,. wCunls 


C. 131, 938 SE 336 


pot or station on its road after the 
same has been established twelve 
months, the lessor will be charged 
with maintaining such station estab- 
lished by the lessee during the term 
of the lease. State v. New Haven, 
CECH Ke Con, ou Conn ips. 

45. Hammond v. Kansas, ete. R. 
Cor, 109 OkL 72, 234 P7371. 

Effect of release of joint tort-feasor 
see Release [34 Cye 1086 et seq]. 

Judgment in favor of lessee as bar 
abe against lessor see Judgments 

46. See supra §§ 1137-1138. 

47. See Landlord and Tenant §§ 
887 et seq, 926 et seq. 

48. Chesapeake, ete., R. Co. ‘vy. 
Howard, 178 U. S. 153, 20 SCt 880, 44 
L. ed. 1015 [aff 14 App. (D. C.) 262]; 
Driscoll v. Norwich, ete., R. Co., 65 
Conn. 230, 32 A 354. 

[a] Where lease is made by trus- 
tees named in mortgage for benefit of 
bondholders, but such trustees by 
agreement with the lessee continue to 
operate and control the road, for the 
lessee, selecting the employees, re- 
ceiving the earnings, paying expenses, 
and after deducting the rent due pay- 
ing over any balance to the lessee, 
the trustees are liable for injuries oc- 
curring in the operation of the road. 
Ballou v. Farnum, 9 Allen (Mass.) 
47. 

49. Singleton v. Southwestern R. 
Co., 70 Ga. 464, 48 AmR 574; Bower v. 
Burlington, ete., R. Co., 42 Iowa 546. 

50. Southern R. Co. v. Bouknight, 
70 Fed. 442, 17 CCA 181, 30 LRA 823. 

51. Generally see Landlord and 
Tenant §§ 881-885. 

52. See supra §§ 1137-1138. 


responsibility 
for acts of lessee). 

57. Injuries to: 
Animals see infra §§ 1145, 1146. 
Employees see infra § 1144 text and 

notes 92-98. 

58. See statutory provisions; 
infra § 1154. 

59. U. S.—wWilliard v. Spartan- 
burg, etc., R. Co., 124 Fed. 796. 

Cal.—Lee v. Southern Pac. R. Co., 
116. Cal. 97, 47-P 932, 58 AmSR 140, 
38 LRA 71. 

Colo.—Canon City, ete, R. Co. v. 
Oxtoby, 45 Colo, 214, 100 P 1127. 


and 


I11.—Chicago, etc., R. Co. y. Ejich- 
man, 47 Jil. A. 156. 
Ind.—Southern R. Co. v. Sittasen, 


(A.) 74 NE 898. 

Kan.—St. Louis, ete., R. Co. vy. Cur], 
28 Kan. 622. 

Ky.—Anderson v. Cincinnati South- 
ern R. Co., 86 Ky. 44,5 SW 49, 9 KyL 
303, 9 AmSR 268; Illinois Cent. R. Co. 
v. Sheegog, 103 SW 323, 31 KyL 691. 

Me.—Nugent v. Boston, etc., R. Co., 
80 Me. 62, 12 A 797, 6 AmSR 151. 

Mo.—Hahs v. Cape Girardeau, etc., 
R. Co., 147 Mo. A. 262, 126 SW 524. 

Or.—Eaton v. Oregon gy ete Co:, 
19 Ors 391, 39% 24 P4415, 40 

S. G.—Parr v. Spor eLbGne eter mrt, 
cae 43 S. C. 197, 20 SE 1009, 49 AmSR 

Tex.—Trinity, ete., R. Co. v. Lane, 
79 Tex. 648, 15 SW. 477, 16 SW 18. 

Vt.—Nelson v. Vermont, ete., R. Co., 
26 Vt. 717, 62 AmD 614. 

Wash Oregon 13G Co. 
Dacres, 1 Wash, 195, 33 Pp G5. 

[a] Continuing nuisance erected 
by lessor.—‘‘Appellant is the owner of 
a water grist-mill the trustee 


1877, the railroad built ‘by them, to- 
gether with its franchises, appurte- 
nances, ete., and including the stone 
dam and reservoir, had been leased by 
them to the Cincinnati Railway Com- 
pany and tHe Cincinnati, New Orleans 
& Texas Pac. Railway Company, and 
appellees have not since that time 
been in the possession or had control 
of the dam or reservoir, and are not, 
therefore, liable for the injury com- 
plained. - In our opinion, the 
first defense is not available. The 
stone dam which it is alleged by ap- 
pellant obstructs and diverts the nat- 
ural and accustomed flow of water to 
his mill was erected by appellees as 
an appurtenance to their road, and 
being the primary and continuing 
cause of injury complained of, there 


}can be no question of his right to 


maintain this action against them for 
whatever damage has been unlawful- 
ly caused thereby.’’ Anderson y. Cin- 
cinnati Southern R., 86 Ky. 44, 46, 5 
SW 49, 9 KyL 303, 9 AmSR 263. See 
also Landlord and Tenant § 960. 

[b] Seepage of water.—Where a 
railroad constructed a borrow pit 
wholly on its right of way, which 
necessarily collected surface water 
from rains and melting snow, and 
leased its road to another company, 
the original lessor was liable for inju- 
ries to the land of an adjoining pro- 
prietor by the seepage of water from 
the pit. Canon City, ete., R. Co. v. 
Oxtoby, 45 Colo. 214, 100 P1127, 

60. Lee v. Southern Pac. R. Co., 116 


Cal. 97, 47 P 932, 58 AmSR 140, 38 
LRA 71. 
61. See statutory provisions; and 


infra § 1154. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1142-1144] 


lessor is not liable for injuries growing out of the 
negligence of the lessee in making repairs or al- 
terations upon the leased road,*? notwithstanding 
the lessor is bound under the terms of the lease to 
compensate the lessee for the cost of such work;®? 
although it would be liable if such defects existed 
at the time the lease was executed and possession 
given,** and were continued in such condition even 
through the fault or negligence of the lessee.®* 

[§ 1143] g. To Passengers and Shippers. The 
liability of a lessor for injury to passengers due to 
negligence of the lessee has been treated elsewhere 
in this work.®® Following the rule that a railroad 
company cannot relieve itself from liability by leas- 
ing its road without legislative authority,®? it has 
been held that a railroad is liable for the negligence 
of its lessee causing loss or delay in transit of ship- 
ments of goods®® or live stock,®® and for a refusal 
of the lessee to transport goods upon demand,*° or 
to deliver goods to the consignee;7* and in some 
states, where such leases are authorized,’? there are 
statutes expressly reserving such liabilities m the 
lessor.7* The lessor, however, is bound to do no 
more than its lessee,’* and where bound by the con- 
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tract of shipment, it is protected thereby and is en- 
titled. to any proper exemption from, or limitation 


.of, liability provided for therein,’® and, is entitled to 


the benefit of a stipulation limiting the liability to 
losses on its own line.”® 

[§ 1144] h. For Injuries to Employees.*7 The 
authorities are not in accord on the question of the 
hability of a lessor for injuries to employees aris- 
ing out of its lessee’s operation of the road;**® thus, 
in some jurisdictions, it has been held that the lessor 
is hable for the consequences of the negligence of 
the lessee in the operation of the road, not only to 
the public,*® but also to the employees of the les- 
see,®° who as to the lessor are considered as part of 
the general public,*! especially where the employees 
had no notice of the lease,*? and notwithstanding the 
injury was not due to a defect in the road but sole- 
ly to negligence in the operation of the trains;** 
but in other jurisdictions it has been held that the 
lessor is not liable where the injury to such an em- 
ployee was received in the line of services required 
of him in operating the road, and were caused solely 
by the negligence of the lessee** in the management 


62. Chicago, etc., R. Co. v. Hich- 
man, 47 Ill. A. 156; Ackerman v. Cin- 
cinnati, etc., R. Co., 143 Mich. 58, 106 
NW 558, 114. AmSR 640; Hahs v. Cape 
Girardeau, ete.. R. Co., 147 Mo. A. 262, 
126 SW 524; Miller v. New York, etc., 
Re Co., 125. N. Y:-118, 126 NE) 35. “See 
also Landlord and Tenant §§ 959, 960. 

[a] Failure to repair fence.—A 
lessor, who has parted with the pos- 
session and control of its road under 
a lease containing a covenant that 
the lessee shall keep up the fences, is 
not liable to one traveling on a high- 
way for damages resulting from fail- 
ure of the lessee to repair a fence 
which was in good order at the time 
of the lease and surrender of posses- 
sion to the lessee thereunder. Ditch- 
ett v. Spuyten Duyvil, etc., R. Co., 67 
N. Y. 425, 427 (‘the rule is well set- 
tled that an action for not repairing 
fences, by reason whereof another 
party is injured, can only be main- 
tained against the occupier, and not 
against the owner of the fee, who is 
not in possession’’). 

[b] Flooding lands.—The lessor is 
liable for injury to property by flood- 
ing due to defects in the original con- 
struction of its culverts, but not for 
a trespass committed by the servants 
of the lessee upon adjoining lands 
when repairing such defects. Chica- 
Ae ete., R. Co. v. Hichman, 47 Ill. A. 


63. Miller v. New York, etc., R. Co., 
125 N. Y.. 118 [rev 3 NYS 245]. 

64. Hahs v. Cape Girardeau, etc., 
R. Co., 147 Mo. A. 262,.126 SW 524. 
See Howard v. Maysville, etc., R. Co., 
70 SW 631, 24 KyL 1051; Whitney v. 
Atlantie, ete, R. Co., 44 Me. 362, = 
AmD 103; Harris v. Quincy, ete., R 
Co., 124 Mo. A. 45, 101 SW 601 (all 
recognizing rule). 

65. Hahs v. Cape Girardeau, etc., 
R. Co., 147 Mo. A. 262, 126 SW 524 

[a] Reason for this rule is that 
“in such circumstances, the law 
would view it as a nuisance and treat 
it accordingly to the end that both the 
lessor, who had created the nuisance, 
and the lessee, who had continued the 
same, should respond for its baneful 
effect upon an innocent third party.” 
Hahs v. Cape Girardeau, etc., R. Co., 
147 Mo. A. 262, 280,126 SW 524. See 
also Landlord and Tenant §§ 874-878; 
Nuisances § 335. 

66. See Carriers §§ 1317, 1318. 

67. See supra § 519. 

68. Langley v. Boston, etc., R. Co., 
10 Gray (Mass.) 103; Chester Nat. 
Bank v. Atlanta, etc., Air Line R. Co., 
25 S.C. 216; International, etc., R. 
Co. vy. Moody, 71 Tex. 614, 9 SW 465. 


Delay of pre os transit generally 
see Carriers §§ 40 bas 

69. Ohio, etc., Co. v. Dunbar, 20 
TAC 2 350 “AmD bo1 

70. Central, ae Hie Co. v. Morris, 
68 Tex. 49, 3 Sw 

Duty to receive an auprore gen- 
erally see Carriers §§ 54-65. 

71. Chester Nat. Bank vy. Atlanta, 
ete, “Air dine:-R. ‘Coin 2525S. (Co 216; 

[a] Liable for conversion of les- 
see.—‘‘It is agreed that the property 
was loaded on the cars of the defend- 
ant and was to be transported to a 
distant point. The act of the lessees 
in receiving, transporting, and deliv- 
ering the property could only be done 
by virtue of the franchises of the de- 
fendant company. The conversion 
complained of was accomplished by 
acts done under such franchises. The 
lessees could not have accomplished 
it at all, as it was done, except by 
reason of the lease and in acting un- 
der it. For a conversion thus brought 
about the original company was lia- 
ble.” Georgia, etc., R. Co. v. Haas, 
127 Ga. 187, 194, 56 SE 313, 119 AmSR 
327, 9 AnnCas 677. 

Delivery of goods Hy carrier gener- 
ally see Carriers §§ 350-399. 


72. See supra § 1138. 

73. See statutory provisions. 

74. International, etce., R. Co. v. 
Thornton, 3 Tex. Civ. A. 197, 22 SW 67. 

75 International, etc., R. Co. v. 


Thornton, supra. 

Limitation on common-law liability 
by contract generally see Carriers §§ 
167-249. 

76. International, etc., R. Co. 
proseton, 3 Tex. Civ. A. 197, 22 ‘sw 


77. To employees of road permit- 
ting joint use of track by another road 
under lease or other agreement see 
infra § 1161. 

78. See infra text and notes 79-88. 

“There is a conflict in adjudicated 
cases on the question whether a les- 
sor railroad company is liable to a 
servant of the lessee company for in- 
juries occasioned by the negligence of 
the lessee company in the operation of 
the leased road.’’ Chicago, ete., R. Co. 
v. Hart, y09 Ill. 44, 70 NE 654, 655, 

RA 7 


66 LR 

79. See supra §§ 1137-1138. 

80. Toledo, etc., R. Co. v. Bartley, 
172 Fed. 82, 96 CCA 570; Chicago, etc., 
R. Co. v. Hart, 209 Ill. 414, 70 NE 654, 
655, 66 LRA 75 [aff 104 Ill. A. 57]; 
Lucas v. Peoria, ete, R. Co., 171 Ill. 
A. 1; Parker v. North Carolina R. 
Co., 150 N. C. 433, 64 SH 186; Harden 
v. North Carolina R. Co., 129 N.C. 354, 
40 SE 184, 85 AmSR 747, 55 LRA 784; 


Logan v. North Carolina R. Co., 116 N. 
C. 940, 21 SE 959; Logan v. Atlantic, 
ete REGCo., 1824S. 2 C518) 64S be oto 
Reed v. Souther RR. Co.;' 15) S.C; 162, 
55 SE 21 

Ciba. en reason, and as the better 
public policy, the doctrine should be 
maintained that the lessor company 
shall be required to answer for the 
consequences of the negligence of the 
lessee company in the operation of the 
road, not only to the public, but also 
to the servants of the lessee company 
who have been injured by actionable 
negligence of the lessee company.” 
Chicago, ete Ra Co. we Eart,.200 9 EN: 
414, 70 NE 654, 66 LRA 75 [aff 104 
TS CAS oe} 

81. Chicago, ete, R. Cos y. Hart; 
supra. 

82. Kasper v. Kansas gy ete., R. 
Co., 111 Kan. 267, 207 P 203 

83. Logan vy. North Carolina Jaty (Oo, 
116 N. C. 940, 21 SE 959. 

84. U. S.—Gibson v. Chesapeake, 
ete., R. Co., 215“Hed. 24, 181 CCA 332; 
Williard v. Spartanburg, ete. RB. Caos 
124 Fed./796; Hukill v. Maysville, 
etes, Ey COs, 72 Fed. 745. 

Cal.—Lee v. Southern Pac. Co., 116 
Cal. a 47 P 932, 58 AmSR 140, 38 
DRAGT 
Ga. ake v. Georgia R., etc., Co., 
112 Ga. 655, 37 SE 992. 

Ind.—Baltimore, etc., R. Co. v. Paul, 
143 Ind. 23, 40 NE 519, 28 LRA 216. 

Ky.—Swice v. Maysville, etc, R. 
Co.,. 116 Ky: 253, .75 SWo278, 125 Ky 
436; Lewis v. Maysville, ete., Re iCoy 
16 SW 526, 25 KyL 94 

Miss.—Buckner vy. Richioae ete., 
R. Co., 72 Miss. 873, 18 S 449 

Mo.—Hahs vy. Cape Girardeau, etc., 
R. Co., 147 Mo. A. 262, 126 SW 524 
(where there was no reservation of 
liability under Rev. St. [1889] § 1060 
[Rev. St. (1909) § 3078]). 

Tex.—East Line, etc., R. Co. v. Cul- 
berson, 72 Tex. 375, 10 SW 706, 138 
AmSR 805, 3 LRA 567. 

Va.—Virginia Midland R. Co. 
Washington, 86 Va. 629, 10 SE 927, 
LRA 344, 

{a] Reason for this view.—(1) The 
lessor owes no duty to an employee 
of the lessee as such. Williard v. 
Spartanburg, ete, R. Co., 124 Fed. 
796; Hukill v.-Maysville, .etc., R. Co., 
72 Fed. 745; Lee v. Southern Pac. Co., 
116 Cal. 97, "47 P 932, 58 AmSR 140, 38 
LRA. Tl, (2) The claim of the rela- 
tionship of employer and employee | 
is a false claim and quantity. The 
responsibility of the lessor, if any, 
does not spring from this relation- 
ship, but must arise from a failure 
of the lessor company to perform its 
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of the road*® or in failure to furnish suitable appli- 
ances,*® and although there is no express statutory 


exemption from such liabilityS’ unless its negligence - 


concurred with that of the lessee.** There is a simi- 
lar conflict even under statutes expressly providing 
that the lessor shall remain liable as if it operated 
the road itself ;8® it being held under some that the 
provision applies to injuries to employees of the les- 
see,?° and under others that the provision applies 
only to the duties of the company as a common ¢ar- 
rier to the public and not to injuries to employees 
due to the negligence of the lessee.° 

Defects in roadbed or other property. Following 
the general rule above stated,®? the lessor is lable for 
injuries to the lessee’s employees due to structural 
defects in the road as constructed by the lessor 
or due to its failure properly to maintain the same 
under its public duty to do so,®? as, for example, in- 
juries resulting from its failure to maintain in a 
reasonably safe condition its tracks®* or station 
houses,®® especially where the lease is void,®® or 
without statutory authority.°? 

Liability to employees of lessor.°® The lessor is 
liable to its own employees who are injured by the 


duty to the public of which the em- 
ployee of the operating company may 
be regarded as one. Lee v. Southern 
. Pac. Co., supra. 
[b] Ground of distinction has been 
held to be whether the injury to the 


RAILROADS 


from the latter’s negligence. 
v. Kansas. City, etc:, 

509, 102 SW, 978, 105 
The same rule was applied: upon a 
construction to an earlier law. Mar- 
key v. Louisiana, etc., R. Co., 185 Mo. 2. 


i 


negligence of the lessee in the operation of trains®® 
to the same extent as ‘it would be to a stranger so in- 
jured.! 

[§ 1145] i. For Injuries to Animals*—(1) In 
General. Where the lease was unauthorized, apply- 
ing the general rule above stated,* the lessor will be’ 
liable for injuries to animals caused by the negligence 
of its lessee.t* Hven where the lease is authorized, 
applying the rule above stated as obtaining in some 
jurisdictions,® ‘the lessor will be held liable for such 
injuries,® unless there is a statutory exemption from 
hability for tort.? 

[§ 1146] (2) Arising from Failure To Erect 
Fence or Cattle Guards.* Where a statute imposes 
upon a railroad company liability for injuries to 
animals caused by its failure to comply with a stat- 
ute requiring it to fence its right of way and erect 
cattle guards,® it cannot escape liability by leasing 
its road to another company, even though the lease 
is authorized,'! and by its terms binds the lessee to 
discharge all statutory liability imposed on the les- 
sor company;1? and the lessor may, under the rule 
above stated,1® also be held liable for injuries due 
to defects occurring in, or from failure to keep in 


Brady |it would be in the case where a 
R. Co., 206 Mo. | stranger to both companies had been 
Sw 1195. (2) | injured by the negligence of the les- 


see. Barnes v. Red River, etc., R. Co., 
(La. A.) 128 S 724. 


Liability of: 


employee was due to a breach of duty 
owing to the public generally or a 
duty arising out of the relation of 
employer and employee, such as a du- 
ty to provide a safe place to work in, 
and where an injury to an employee 
of the lessee company was due to a 
switch yard not being properly light- 
ed, the duty was held to be of the 
latter character and the lessor com- 
pany not Bae Travis v. Kansas 
City, etc., Co., 119 La, 489, 44 S 
274, 121 emSR 526, 10 LRANS 1189. 

[ec] Only cases where liability in 
tort is enforced against lessor are 
those where the person injured is a 
member of the public, with the right 
to rely upon the discharge of the pub- 
lic duties asSumed by the lessor com- 
pany in the operation of the road. 
Hukill v. Maysville, ete., R. Co., 72 
Fed. 745. 

Liability of lessee for such injuries 
see infra § 1150. 


85. Lee v. Southern Pac. R. Co., 
116 Cal. 97, 47 P 932, 58 AmSR 140, 
38 LRA 71. 


86. Lee v. Southern Pac. R. Co., 
supra; Baltimore, etc., R. Co. v. Paul, 
143 Ind. 23, 40 NE 519, 28 LRA 216; 
Buckner v. Richmond, ete., R. Co., 72 
Miss. 873, 18 S 449; Hast Line, etc., 
R. Cov v. Culberson, 72 .Tex. 375, 10 
SW 706, 13 AmSR 805, 3 LRA 567. 

Duty to furnish safe place see Mas- 
ter and Servant § 393. 

87. Banks v. Georgia, etc., R. Co., 
112 Ga. 655, 37 SE 992. 

88. Hunsaker v. Chesapeake, etc., 
Ri Co 185 Ky. 686, 215’ SW. 552, 28 
ALR 117; Schaff v. Ellison, (Tex. Civ. 
A.) 255 SW 680 [certiorari dism 266 
U. S. 688 mem, 45 SCt 10.mem, 69 L. 
ed. 482 mem]. 


89. See statutory provisions; and 
infra § 1154. 
90:— Chicago, —ete: SSRs Cow veh Hart, 


209 Ill. 414, 70 NE 654, 66 LRA 75 [aft 
TO 4a AN Reed v. Southern R. 


§ 15, ‘and Acts [1902] p 1152). 

[a]° In Missouri (1) under provi- 
sions of Rev. St. (1899) § 1060 (Rey. 
St. [1909] § 3078), where a domestic 
corporation owning a railroad leases 
it to a foreign corporation, the lessor 
corporation continues liable as though 
it continued to operate the road, and 
is liable for an injury to an employee 
ef the lessee corporation resulting 


348, 84 SW 61 (L. [1870] p 68). 

91. Axline v. Toledo, etc, R. Co., 
138 Fed. 169; Beltz v. Baltimore, etc., 
R. Co., 187 Fed. 1016; Chesapeake, etc., 
R. Co. v. Vaughan, 159 Ky. 433, 167 
SW 141; Powers v. Hocking Vailey 
R. Co., 31 Oh. Cir, Ct. 488 (Rev. St. § 
3305). 

92. See supra § 1142. 

93. 'U. S.—Williard v. Spartanburg, 
ete., R. Co., 124 Fed. 796. 

Cal.—Lee v. Southern Pac, R. Co., 
116 Cal. 97, 47 P 932, 58 AmSR 140, 
38 LRA 71. 

Ind.—Southern R. Co. v. Sittasen, 
(A.) 74 NE 898. 

Ky.—Raikes v. Payne, 198 Ky. 820, 
249 SW 1020. 

Me.—Nugent v. Boston, ete., R. Co., 
80 Me. 62, 12 A 797, 6 AmSR 151. 

Tex.—Trinity, ete., R. Co. v. Lane, 
79 Tex. 6438, 15 SW 477, 16 SW 18. 

94. Lee v. Southern Pac. R. Co., 
116 Cal. 97, 47 P 932, 58 AmSR 140, 38 
LRA 71; Southern R. Co. v. Sittasen, 
(Ind. A.) 74 NE 898; Raikes v. Payne, 
198 Ky. 820, 249 SW 1020; Hunsaker 
vy. Chesapeake, ete, R. Co., 185 Ky. 
686, 215 SW 552, 28 ALR 117; Illinois 
Cent. R. Co. v. Sheegog, 126 Ky. 252, 
31 KyL 691, 103 SW 323 [aff 215 U.S: 
308, 30 SCt 101, 54 L. ed. 208]; Trin- 
ity, etc., R. Co. v. Lane, 79 Tex. 643, 
15 SW 477, 16 SW 18; Hamilton v. 
Houston, Jete., oR. Co.; (Tex. Civ. JA.) 
22 SW (2d) 381. 

95. Nugent’ v. Boston, ete., R.;Co., 
80 Me. 62, 12 A 797, 6 AmSR 151. 

96. Hukill v. Maysville, ete, R. 
Co., 72 Fed. 745. 

97. Baltimore, etc., R. Co. v. Paul, 
143 Ind. 23, 40 NE 519, 28 LRA 216; 
East Line, etc., R. Co. v. Culberson, 
72 Tex. 375, 10 SW 706,13 AmSR 805, 
3 LRA 567. 

Liakility when lease Looe habbo 
generally see supra § 113 

98. Liability for his ‘own negli- 
gence to his own servants see Master 
and Servant §§ 381-1445. 

99. Barnes v. Red River, etce., R. 
Co; Clana ya asese ess 

1. Barnes v. Red River, ete, R. 
Co., supra. 

[a] Reason for rule.—So far as 
the lessee is concerned, an employee 
of the lessor is a stranger, and his 
yelation to the lessee is the same as 
the relation between the lessee and 
the public, and the lessor is liable as 


Lessor where road operated Px les- 

see’s receiver see supra § 8 
Railroad for injuries to Bre eeu 

erally see infra XVIII in 52 C. 
Receiver operating railroad in gen- 

ne see supra §§ 857-862 

3. Brown v. Hannibal, ete., Reb Cor; 
27 Mo. A. 394. See supra § 1137. 

4. Briscoe v. Southern Kansas R. 
Co., 40 Fed. 273 [aff 144 U. S. 1338, 12 
SCt 538, 36 L. ed. 377]; International, 
etc., R. Co. v. Dunham, 68 Tex. 231, 4 
SW 472, 2 AmSR 484. 

5. See supra § 1138. 

6. Harmon vy. Columbia, ete., R. 
Fee 28 S. C. 401, 5 SE 835, 13 AmSR 


7. See erabutery, provisions; 
infra § 115 
8. Taneinee of: 
Company: 
Permitting use of road by another 
see infra § 1163. 
sine. road of another see infra § 


and 


Lessor arising from construction and 
maintenance generally see supra §§ 
1137-11388. 


9. See supra §§ 423-430. See also 
infracDGV LE anea2eGredi: 
10. Cal.—Fontaine vy. Southern 


Pac. R. Co., 54 Cal. 645. 

Tll.—Carlin v. Chicago, ete, Rn Con 
297 Ill. 184, 180 NE 371. 

Ind.—Ft. Wayne, etc., Re \Corwe 
Hinebaugh, 43 Ind. 354. 

Kan.—Sst. Louis, ete., R. Co. v. Curl, 
28 Kan. 622. 

Ky.—Howard vy. Maysville, ete. R. 
Co., 70 SW 631, 24 KyL 1057. 

Me.—Whitney v. Atlantic, ete. R. 
Co., 44 Me. 362, 69 AmD 103. 
are Mo.—Price v. Barnard, 70 Mo. A. 

Or.—Eaton v. Oregon R., ete., Co., 

Spartanburg, etc.) Re 


19(Or7 3 9152389 75 24 Pea says 
Ss. C.—Parr v 

Cowij437 Sia 197, 20 SE 1009, 49 ‘Am 

SR.-826. 


Vt. BN aa v. Vermont, ete, R. 
Co., 26 Vt. 717, 62 AmD 614. 
Wash. —Oregon Rey Co. 


Dacres, 1 Wash. 195, 23 Ee ‘415, 

11. St. Louis, ete., R. Cosy. Curl, 
28 Kan. 622. ot 

12. St. Louis, ete, R. Co. v. Curl, 
supra. 

13. See supra text and note 10. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ge ee 
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§§ 1146-1148] 


repair, such fences or cattle guards.1* But where 
a lessee goes into possession under a-lease before the 
road is opened for use, and where the statute requires 
fences to be erected prior to such time, by every rail- 
road, lessee, or other person in possession,!® the les- 
sor company will not be liable for injuries to ani- 
mals arising out of the failure of the lessee to erect 
such fences.!¢ 

[§ 1147] j. For Fires.17 The decisions with re- 
spect to the liability of a lessor for fires caused by 
the negligence of its lessee follow the holdings in the 
various jurisdictions as to liability of the lessor for 
its lessee’s negligence generally.1* Accordingly, the 
lessor has been held liable where the lease was unau- 
thorized.t® Where the lease is authorized, in some 

_ Jurisdictions, it is held that such authority implied- 
ly exempts the lessor from liability,?° while in others 
it is held that the lessor is liable, unless there is also 
an express legislative exemption.?1! 

Statutory liability.2? Under a statute making a 
lessor responsible for any cause of action arising out 
of the operation of the road,?* it has been held that 

.the lessor “is liable for the negligence of its lessee 
causing fires,?* but not to the user of an industrial 
track who has agreed to indemnify the lessee for all 
damages occasioned by the negligence of lessee’s 
servants and employees.?° Where a statute imposes 
a liability for all damages by fire commurficated by 
locomotives,?° a lessor company making an author- 
ized lease will be liable for fires so communicated by 


14. Howard v. Maysville, ete., R. 27. 
Co., 70 SW 631, 24 KyL 1051; Whit-|63 Me. 293; 
ney v. Atlantic, etc., R. Co., 44 Me. 


362, 69 AmD 103; Harris v. Quincy, 
etc., R. Co., 124 Mo. A. 45, 101 SW 601. 
[a] Railroad in hands of receiver 


165 NE 863. 
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Bean v. Atlantic, etc., R. Co., 
Stearns v. Atlantic, etc., 
R. Co., 46 Me. 95; Breymann vy. Penn- 
Sylvania, ete., R. Co., 30 Oh. A. 490, 


t 


. 
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its lessee where the statute authorizing the lease 
provides that it shall remain liable upon all actions 
growing out of the operation of the road;?7 and the 
lessor has been held liable where the authority to 
lease contained no such reservation but did not con- 
tain an express exemption.?® Under statutes pro- 
viding that every railroad company should be liable 
for all damages caused by fires communicated -by 
“its” locomotives,?® it has been held that the Jessor 
is not lable for fire communicated by engines of its 
lessee,?° although there is authority to the contra- 
ry.*1 The lessor, although the lease is authorized, 
is liable under a statute imposing a liability upon all 
railroads for damages by fire due to a failure to keep 
their rights of way clear of combustible matter.* 

[§ 1148] 2. Liability of Lessee?*—a. In General. 
The lessee company is liable for its own negligence or 
that of its servants in the operation of the leased 
road,** but is not hable for torts committed by the 
lessor company prior to the execution of the lease,?° 
unless, it has been, held, it has assumed such liability 
under the terms of the lease.?® Nor is the lessee lia- 
ble for the negligence of employees of the lessor over 
whom it exercises no control.?7 Where, under the 
local law, the lessor is exempted from liability in 
case of a duly authorized lease,** the lessee is sole- 
ly liable,?® and to the same extent as if operating 
the road as owner.*® The lessee cannot avoid its 


liability as to third persons by any contract or agree- 


ment with the lessor,4! even where under the local 


Co. v. Owens, 1 Tex. A. Civ. Cas. § 
384 (where, apparently, the rule was 
applied under a lease for a period of 
ninety-nine years, which, although in 
some respects accomplishing the same 


of lessee.——Harris v. Quincy, ete, R 
Co., 124 Mo. A. 45, 101 SW 601. 

[b] Where fence is constructed 
pursuant to contract between an ad- 
joining landowner and the lessor, the 
lessor is liable for injury to an animal 
due to the defective condition of the 
fence, although the road is being op- 
erated by a lessee. Howard v. Mays- 
ville, etce., R. Co., 70 SW 631, 24 KyL 


1051. 
15. See statutory provisions. 
16. Thorne v. Lehigh Valley R. 


Co., 88 Hun 141; 34 NYS 525. 

17, Liability of railroad for fire 
generally see infra § 1243 et seq. 

18. See supra §§ 1137-1141. 

19. Van Steuben v. New Jersey 
Gent. R. Co., 178 Pa. 867, 35 A 992534 
LRA 577 [rev 4 Pa. Dist. 153]. ‘See 
also supra § 1137 text and note 23. 

30. Heron'v. St. Paul, etc., R. Co., 
68 Minn. 542, 71 NW 706. See also su- 
pra § 1138 text and note 30. 

21. Fisher v. Baltimore, etc., R. 
Co., 6 OhS&CP 67, 3 OhNP 283. See 
also supra § 1138 text and note 34. 

22. Generally see infra § 1154. 

23. See statutory provisions. 
also infra § 1154. 

24. Salley Oil Mill v. Southern R.- 
Carolina Div., 108 S. C. 131, 93 SE 336. 

25. Salley Oil Mill v. Southern R.- 
Carolina Div., supra. 

[a] Where user of industrial track 
agreed to indemnify lessee from 
whom it secured the right to use such 
track against any and all claims, de- 
mands, suits, judgments, and any sum 
of money accruing for loss or damage 
by fire, such user could not recover 
from the lessor road for damages from 
fire set by the lessee’s engine where 
the engineer in charge of the engine 
was not guilty of willful misconduct. 
Salley Oil Mill vy. Southern R. Carolina 
Div., 108°S. C. 131, 93 SE 336. : 

Contracts for exemption from lia- 
pility for fire see infra §§ 1313-1323. 

26. See statutory provisions; and 
infra §§ 1245-1258. 


See 


Liability when lease authorized gen- 
erally see supra § 1137. 

28. Balsley v. St. Louis, etc., R. 
Co., 119 Ill. 68, 8 NE 859, 59 AmR 784 
[rev 18 Ill. A. 79]. 

Liability when lease authorized 
generally see supra § 1138. 


29. See-statutory provisions. 
30. Lipfeld v. Charlotte, etc. R. 
CO AI Sey (O85, a8 Te oO antes a4 Oias 


Hunter v. Columbia, ete., R. Co., 41 
Si C186. 19) SB 197, 

“The true theory, as it seems to 
us, is, that while a railroad company 
cannot escape liability for any non- 
feasance or misfeasance in the per- 
formance of any of its corporate du- 
ties to its patrons or the public, oe 
by leasing its road to another, yet the 
lessor company cannot be held liable 
for a tort outside of its corporate du- 
ties, in violation of the provisions of 
a special statute penal in its nature 
at least especially under the express 
phraseology of such statute.” Lipfeld 
v. Charlotte, etc., R. Co., supra. 


81. Ingersoll v. Stockbridge, etce., 
R. Co., 8 Allen (Mass.) 438. 
32. Balsley v. St. Louis, etc., R. 


Co., 119 Tll. 68, 8 NE 859, 59 AmR 784 

[rev 18 Ill. A. 79]. 

83. Liability of: 

Company using tracks or road of an- 
other see infra §§ 1166-1170. 

Lessee generally for injuries to third 
persons see Landlord and Tenant §§ 
961-969. 

34. Linfield v. Old Colony R. Corp., 
10 Cush. (Mass.) 562, 57 AmD 124; 
Cantlon v. Eastern R. Co., 45 Minn. 
481, 48 NW 22; International, etc., R. 
Co. v. Dunham, 68 Tex. 231, 4 SW 472, 
2-AmSR. 484; _Texas,.etc., R.. Co. Vv. 
Ross, 7 Tex. Civ. A. 653, 27 SW 728. 

[a] Crossing signals.—The lessee 
is subject to the statutory liability for 
failure to give crossing signals. Lin- 
field v. Old Colony R. Corp., 10 Cush. 
(Mass.) 562, 57 AmD 124. 

85. Pittsburg, etc., R. Co. v. Kain, 
85 Ind. 291; Tate v. Missouri, etc., R. 
Co., 64 Mo. 149. See Missouri Pac. R. 


purposes: and results as a consolida- 
tion, was not such in legal effect).. 
36. Dunn v. Clinchfield R. Co., 19 F. 


-(2d) 810 [certiorari den 275 U. S. 557 


mem, 48 SCt 117 mem, 72 L. ed. 424 
mem], But see supra § 1141 (general 
rule as to assumption of liability). 

[a] Reason assigned for this view 
is that a provision in a lease, by which 
a lessee completely assumes direct re- 
sponsibility for all claims against the 
lessor arising from its operation of the 
road, is an offer of novation, which 
one holding a claim against the lessor 
may accept, and complete the nova- 
tion by an action on the claim against 
the lessee. Dunn v. Clinchfield R. 
Co., 19 F. (2d) 810 [certiorari den 275 
U. S. 557 mem, 48 SCt 117 mem, 72 L. 
ed. 424 mem]. 

[b] Unliquidated demand.—The 
lessee was held to have assumed re- 
sponsibility for a claim for the les- 
sor’s tort arising from a prior opera- 


‘tion, although not liquidated, where 


the lessee agreed to bear, pay, and dis- 
charge any and all liabilities, claims, 
demands whatsoever, and any and all 
judgments, decrees, and awards aris- 
ing out of same, for which the lessor 
was then or might thereafter become 
liable: Dunn v. Clinchfield R. Co., 19 
F, (2d) 810 [certiorari den 275 U. S. 
557 mem, 48 SCt 117 mem, 72 L. ed. 424 
mem]. ~ 

37. Wills v. Atchison, ete., R. Co., 
133° Mo.2A, 3625, 113 SW vise” 

Liability of lessor see supra § 1144. 

38. See supra § 1138. 

39. Barrett v. Southern Pac. Co., 
(Cal.) 277 P 481; Louisville, ete., R. 
Co. v. Castleman, 8 Ky. Op. 398; Estes 
v. Memphis, etc., R. Co., 152 Miss. 814, 
119 S 199; Vadas v. Pittsburg, etc., 
R. Co., 250 Pa. 41, 79 A 166. 

40. Barrett v. Southern Pac. Co., 
(Cal.) 277 P 481; Louisville, ete., R. 
Co. v. Castleman, 8 Ky. Op. 398; Kain 


v. Pcike de 80 N. Y. 458 [rev 11 Hun 
552]. 
41. Clary v. Iowa Midland R. Co., 


387 Iowa 344; McCluer v. Manchester, 
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law the lessor also is liable;#?, nor ean the lessee 
escape hability by denying the validity of the lease ;** 
nor can the lessee claim, as to its operation of the 
leased road, the benefit of any special exemptions 
from liability contained in its own charter.*# 

Discrimination as to sidings. Where, after a lease, 
a person becomes entitled to the construction of a 
siding,*® the right of action for damages for unlaw- 
ful discrimination in refusing the siding is against 
the lessee*® and not the lessor.*7 

Negligence of independent contractor. The lessee 
is also liable for injuries due to the negligence of the 
servants of an independent contractor, where such 
contractor is exercising any of the charter powers 
and franchises of the company with its assent.*® 

[§ 1149] b. For Injuries Due to Defective Road- 
beds, Tracks, Etc. The lessee will be liable for in- 
juries occurring during its operation of the road due 
to the defective condition of the track or readbed, 
although such defects were in the original construce- 
tion or existed at the time of the lease,*® as it can- 
not keep and maintain the tracks or roadbed in a 
dangerous condition and yet escape liability for in- 
jury arising out of such condition®® upon the ground 
that it is the duty of the lessor to keep the tracks in 
proper order.®! While ordinarily the lessee is not 
liable for injuries to property due to the original con- 


2 


struction of the road by the lessor,®? it is liable for 


injuries resulting from its own acts in making re-' 


pairs or alterations upon the leased road,°* or its 
failure to perform its continuing duty to maintain 
the road in suitable and proper condition.®°* Under 
an ordinance requiring railroads to fence their roads, 
when and as prescribed by the certain municipal of- 
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ficers, a lessee would not be liable for an injury re- 
sulting from a failure to fence, in the absence of a 
notice to it to fence the road, where it was not respon- 
sible under the lease for the maintenance, repair, 
and renewal of the property,®® even though notice 
had been given its lessor.°® Where the lease provides 
that during the term the lessee will do and perform 
all acts which in the absence of such lease the law 
would impose upon the lessor, the lessee must con- 
struct farm crossings which are required by statute.°7 

Continuing nuisance.®°* Where a lessee continues 
a nuisance created by its lessor in the construction or 
maintenance of the road, after notice to abate it, it 
will be liable for resulting damages,®® even though 
the nuisance was created by its lessor in an attempt 
to abate another nuisance of which complaint was 
made.°° 

[§ 1150] c. For Injuries to Employees. The lia- 
bility of the lessee for injuries.to its own employees 
is that of a master to his servant;°! and the lessee 
is not relieved from liability to its employees for 
defects in its construction or condition, because the 
lessor maintains it,°° as the duty to provide a safe 
place in which employees do their work is nondelega- 
ble.6? The lessee’s liability for injuries to the em- 
ployees of the lessor is the same as that with respect 
to the public.** 

[§ 1151] d. For Injuries to  Animals**—(1) In 
General. A lessee company, owing the same degree 
of care as its lessor to prevent injuries to stock, is 
similarly liable for failure to exercise such care,*® 
including its failure to abate a continuing nuis- 
ance.°* 

[§ 1152] (2) Arising from Failure To Fence or 


ete., R. Co., 13 Gray (Mass.) 124, 74 
AmD 624. 

Assumption of liability by lessee 
see supra § 1141. 

42. Offner v. Chicago, etc., R. Co., 
174 Ill. A. 82; Davis v. Providence, 
ete., R. Co., 121 Mass. 134. 

43. Chesapeake, etc., R. Co. v. How- 
ard, 14 App. (D. C.) 262 [aff 178 U. S. 
153, 20 SCt 880, 44 L. ed. 1015]; Gould 
v. Bangor, etc., R. Co., 82 Me. 122, 19 
A 84; Feital v. Middlesex R. Co., 109 
Mass. 398, 12 AmR 720; McCluer v. 
Manchester, etc. R. Co., 13 Gray 
(Mass.) 124, 74 AmD 624. 

44. McMillan v. Michigan South- 


ie etc., R. Co., 16 Mich. 79, 93 AmD 
08. 

45. Right to siding see supra § 945 
et seq. 


46. Moser v. Philadelphia, etc., R. 
ee 233 Pa. 259, 82 A 362, 40 LRANS 
Oe 
Moser v. Philadelphia, etc., R. 
Co., supra. 

48. Suburban R. Co. v. Balkwill, 
195 Ill. 535, 68 NE 389 [aff.94 Ill. A. 
454]. 


49. Littlejohn v. Fitchburg, etc., R. 
Co., 148 Mass. 478, 20 NE 103, 2 LRA 
502; Wasmer v. Delaware, etc., R. Co., 
80 N. Y. 212, 36 AmR 608; Philadel- 
phia, ete., R. Co. v. Anderson, 94 Pa. 
351, 39 AmR 787; Texas, etc., R. Co, v. 
Ross, 7-Tex. Civ. A. 653, 27 SW 728. 

50. Wasmer v. Delaware, etc., R. 
Co., 80 N. Y. 212, 36 AmR 608; Tex- 
ASW Glew COr Vi. tOSS, ig Lex pCiVes A. 
653, 27 SW 728. 

Siw Texas, 7ete.,. h.. Contv. 
Tex. Civ. A. 653, 27 SW 728. 

Liability of lessor see supra § 1142. 

52. Marshall v. Wichita, etc., R. 
Co., 96 Kan. 470, 152 P 634; Kearney v. 
New Jersey Cent. R. Co., 167 Pa: 362, 
31 A 637; Guinn vy. Ohio River R. Co., 
46 W. Va. 151, 33 SW 87, 76 AmSR 806. 

Liability of lessor see supra § 1142. 

53. Fifield v. New York, etc., R. 


Ross, 7 


Co., 125 N. Y. 704, 26 NE 752; Miller v, 
New York, etc., R. Co., 125 N. Y. 118, 
26 NE 35; Shores v. Southern R. Co., 
72 S. C. 244, 51 SH 699; State v. Troy, 
Clery Rie CombiiaVite Lee 

Liability of lessor see supra § 1142. 

54. Watts v. Evansville, etc., R. 
Co., (Ind. A.) 120 NE 611; Morse.v. 
Chicago, etc., R. Co., 81 Nebr. 745, 116 
NW 859. 

[a] Thus, where the lessor, in con- 
structing a- railroad across the Wa- 
bash River, did not comply with Burns 
St. Annot. (1914) § 5195 subd 5, the 
lessee, which had operated the rail- 
road for a number of years as orig- 
inally constructed would be jointly 
liable with the lessor to the owner 
of lowlands injured as a proximate 
result of failure to comply with the 
statute. Watts v. Evansville, etc., R. 
Co., (Ind. A.) 120 NE 611. 

[b] Accommodation of flood wa- 
ters.—A lessee is charged with notice 
that a track would obstruct flood wa- 
ters, and would be liable for the dam- 
age to abutting property. Smith v. 
Chicago, etc., R. Co., 838 Nebr. 387, 119 
NW 669. 

Liability of lessor see supra § 1142. 

655, Livakiva Chicago, ete, my Co: 
299 Tll..218, 182 NE 524. 

56. Livak v. Chicago, etc., R. Co., 


supra. 

57. Buffalo Stone, etc., Co. v. Dela- 
ware, ete, R.Co., 130 INsY¥ealo2, 29 
NE 121. 


Statutory liability of lessor and les- 
see see infra § 1154. 
58. Liability of lessor see supra § 


1142. 
Co. Viel ox, 93 


59. Western, etc., R. 
Ga. 561, 20 SE 68; Dickson v. Chicago, 


etc., R. Co., 71 Mo. 575; Tate v. Mis- 
souri, etc., R. Co., 64 Mo. 149. 

60. Western, etc., R. Co. v. Cox, 
supra. 
; 61. See Master and Servant §§ 381- 
445. 


62. Evansville R. Cos. v. Cooksey, 
63 Ind. A. 482, 112 NE 541. 

63, Evansville R. Cos. v. Cooksey, 
supra. 

64. See supra § 1148. 

65. Of railroad generally see infra 
SEVILLE in: 527 @sa- 

66. Cal.—Johnson v. Southern Pac. 
Co.;.1 1aCals Ay. 278) 104 743. 

Iowa. —Stewart v. Chicago, etce., R. 
Co., 27 Iowa 282. 

Kan. —Martin v. Chicago, etc., R. 
vat 81 Kan. 344, 105 P 451, 27 LRANS 

Me.—Gould v. Bangor, etec., R. Co., 
82 Me. 122, 19 A 84. 

N. Y.—Tracy v.. (Droy,, ete, R:.Co, 
38. N. Y. 433, 98 AmD 54. : 

Tex.—Inter national etc., R. Co. v. 
Dunham, 68 Tex. 231, 4 SW (2a) 472, 
2 AmSR 484, 

Vt.—Clement v. Canfield, 28 Vt. 302. 

Wis.—McCall v. Chamberlain, 13 
Wis. 637. 

Ont.——_Holmes v. Grand Trunk R. 
Convet aw © Qn Bab o5: 

[a] Double indemnity for failure 
to pay claim.—Clary v. Iowa Midland 
R. Co., 37 Iowa 344. 

By sehr of lessor see supra §§ 1145, 


67. Martin v. Chicago, etc., R. Co., 
81 Kan. 344, 105 P 451, 27 LRANS 164. 

[a] Thus, where a railroad oper- 
ated under a lease which required it 
to maintain the roadbed, track, fenc- 
es, and right of way in‘good repair, 
and prior to the lease there had been 
an excavation made upon the right of 
way and a barbed wire fence con- 
structed in such a manner as to make 
the place dangerous to stock, such 
danger amounting to a nuisance, of 
which the lessee had actual knowl- 
edge, no notice and request to abate 
the nuisance is necessary to make the 
lessee liable for the injuries received 
by the stock. Martin v. Chicago, ete., 
R. Co., 81 Kan. 344, 105 P 451, 27 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1152-1154] 


Erect Cattle Guards. The lessee is subject to the 
same liability as the lessor for injuries due to the ab- 
sence of fences or cattle guards,*% or a failure to 
keep those constructed in repair,*® but only to the 
same extent.7° In some eases the statutes imposing 
the duty or lability apply in terms to lessees.7!_ The 
lessee company cannot avoid its liability by any con- 
tract or agreement with the lessor;7? nor is it ma- 
terial as regards the lessee whether the lease was 
authorized or not.73 

f§ 1153] e. For Fires. In accordance with the 
general rule that a lessee of a railroad is liable for 
its own negligence and that of its servants in the op- 
eration of the road,** a lessee company will be liable 
for fires caused by the negligent operation of its 
locomotives.*® So, where a railroad leases an ele- 
vator and operates it as a facility of its railroad, it 
will be liable for fire communicated on account of 
negligence in the operation of the elevator.7® Under 
a statute imposing liability for fires communicated 
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_ by locomotives or engines, without regard to negli- 


gence,’ the lessee is subject to the statutory liability 
for damage by fire communicated by one of its loco- 
motives used upon the tracks.7§ 

[§ 1154] 3. Statutory Liability. Responsibility 
for the liabilities of the lessee’® is expressly imposed 
on the lessor in some jurisdictions by constitutional*® 
or statutory®! provisions; and statutes so providing 
are constitutional.82. On the other hand, responsi- 
bility for liabilities of the lessor®* by statute** may 
be transferred to the lessee.*® However, statutes 
imposing liability are not broad enough to impose 
liability for the torts of a stranger who seizes and 
operates the road against the consent of both lessor 
and lessee,8* even though the seizure and operation 
be by a receiver of the lessee company.** 

Terminal company created under a statute relat- 
ing to railroads generally, where there is no special . 
statute providing for its incorporation, has been held 
to be “a railroad company,’’®® and as such liable 


NS 164. 

68. Iowa.—Stewart v. Chicago, etc., 
R. Co., 27 Iowa 282 [dist Liddle v. Keo- 
kuk, etc., R. Co., 23' Iowa 378]: 

Kan.—Missouri Pac. R. Co. v. Mor- 
row, 32 Kan. 217, 4 P 87. 

Me.—Gould v. Bangor, etc., R. Co., 
82 Me. 122, 19 A 84. 

N. Y.—Tracy v. Troy, etc., R. Co., 38 
N. Y. 483, 98 AmD 54 [aff 55 Barb. 
529]; Burchfield v. Northern Cent. R. 
€o., 57 Barb. 589. 

Vt.—Clement v. Canfield, 28 Vt. 302. 

Wis.—McCall vy. Chamberlain, 13 
Wis. 637. 

Ont.—Holmes v. Grand Trunk R. 
Co., 27 U. C. Q. B. 595. But see Ben- 
nett v. Covert, 24 U. C. Q. B. 38 (hold- 

'ing a sublessee not responsible for 
injury resulting from failure to erect 
and maintain fence, where by statute 
that duty was imposed on the lessor 
company). 

[a] Defendants running road and 
using it for their own purpose, under 
and by virtue of a written agreement 
with the owners, and for a period of 
time fixed only by the terms of a lease 
made to another corporation, and.as- 
signed to defendants, were held to be 
lessees of the road under L.)(1864) p 


1335 § 2. Burchfield v. Northern Cent. 
YS COts jo tasBbarD. CNck Yi.) ) Oo 
[b] essee having exclusive op- 


erating control of a railroad, where 
the lessor was organized solely for 
the purpose of construction, is liable 
for injuries to stock caused by fail- 
ure to fence and construct cattle 
guards as required by statute, such 
lessee being essentially the owner and 
operator of the road. Tracy v. Troy, 
etc., R. Co., 38 N. Y. 483, 98 AmD 54 
[aff 55 Barb. 529). 

Liability of lessor see supra § 1146. 

69. Johnson v. Southern Pac. Co., 
iieCale Anes) L04 Pils: wGould ive. 
Bangor, etc., R. Co., 82 Me. 122, 19 
A 84. 

70. Cook vy. Milwaukee, etc., R. Co., 
36 Wis. 45. 

[a] SIllustration.—Where a statute 
imposes the duty on the lessor of 
erecting cattle guards only at high- 
way crossings, in the absence of a 
covenant running with the land and 
binding on the lessee and requiring it 
to erect cattle guards at farm cross- 
ings, it will not be liable for its fail- 
ure to erect such guards at a farm 
crossing. Cook vy. Milwaukee, ete 15 
Co., 36 Wis. 45. 

71. See statutory provisions. 

* [a] In Arkansas, under a statute 
imposing a penalty for failure to con- 
struct stock-gaps, construed in ‘con- 
nection with another statute providing 
that a foreign corporation leasing a 
domestic railroad should become sub- 
ject to all of the provisions of law 
governing railroads within the state, a 
foreign corporation which is merely a 


lessee and not an owner of a railroad 
may be held liable for failure to con- 
struct such stock-gaps. St. Louis, 
etc., R. Co. v. Hale, 82 Ark. 175, 100 
SW 1148. 

[b] In Indiana (1) under a former 
statute it was held that the lessee was 
not liable unless operating the road in 
the name of the lessor (Pittsburgh, 
ete." Re wove sCurrant;=6L> ind.23'3); 
Pittsburgh, etc., R. Co. v. Hannon, 60 
Ind. 417; Pittsburgh, eteje Rie Cogave 
Bolner, 57 Ind. 572); (2) but under the 
statute of 1881 the lessee was held lia- 
ble, although operating the road in 
its own name (Wabash R. Co. v. Wil- 
liamson, 3 Ind. A. 190, 29 NE 455). 

[c] “Agent,” as used in statute 
(Comp, St. c 26 § 41) making a rail- 
road and its agents liable for dam- 
ages occasioned by want of fences 
and cattle guards, was held to be very 
extensive, anid to include a lessee of 
the company. Clement v. Canfield, 28 
Vt. 302, 

72. Clary v. Iowa Midland R. Co., 
87 Iowa 344. 

73. Gould v. Bangor, etc., R. Co., 
82 Me. 122, 19 A 84. 

74. See supra § 1148. 

75. Cantlon v. Eastern R. Co., 45 
Minn. 481, 48 NW 22; Texas, etc., R. 


-| Co. v. Ross, 7 Tex. Civ. A. 653, 27 SW 


728. 

76. The Willem Van Driel, Sr., 252 
Fed. 35, 164 CCA 147 [aff in part and 
rev in part 242 Fed. 285, and certiorari 
den 248 U. S. 566 mem, 39 SCt 9 mem, 
63 L. ed. 424 mem]. 

77. See statutory provisions. 

78. Davis v. Providence, etc., R. 
Co., 121 Mass. 134; MacDonald v. New 
Nork vetes na Conroy Rank oose oll: 
578. See Pierce v. Concord R. Co., 51 
N. H. 590 (a railroad which operates 
the road of another under a contract 
for a term of years, which is equiva- 
lent to a lease, is the “proprietor” of 
the road within the application of a 
statute making “the proprietors of 
every railroad’ liable without regard 
to negligence for damages done by 
fire communicated ‘from any locomo- 
tive or other engine on such road’’). 


79. See supra §§ 1148-1153. 
80. See constitutional provisions. 
[a] Injury to adjacent lands.—Un- 


der such a provision (Const. art 12 § 
7), a lessor company has been held 
liable for the depreciation in value of 
adjacent land caused by the lessee’s 
grading and operation of the road. 
Jordon v. Utah R. Co., 47 Utah 519, 
53t, 156) P9389 [eltiCyc]. + 

81. See statutory provisions. 

{a] Liability for death by wrong- 
ful act under Rev. St. (1919) § 4217 is 
included in § 9880 providing that a 
railroad shall remain liable for all 
acts and liabilities of the road in their 
operation of the road. Shaffer v. Chi- 
cago, etc., R. Co., 300 Mo, 477, 254 SW 


257 [aff 263 U. S. 687, 44 SCt 228, 68 
L. ed. 507]. 

[b] Railroad company chartered 
by congress is a “corporation of an- 
other state’? within the application of 
the Missouri statute, providing that 
where a corporation of that state leas- 
es its road to a corporation of another 
state, it shall remain liable as if it op- 
erated the road itself. Smith v. Pa- 
cifle R,.Co., 61, Mo. 17. 

Liability of lessor under such stat- 
ute for injury to employee of lessee 
see supra § 1144. 

82. McWhirt v. Chicago, etc., R. 
Co., (Mo.) 187 SW 8380 [aff 243 U. S. 
422, 87 SCt 392, 61 L. ed. 826]; Van- 
deventer v. Chicago, etc., R. Co., (Mo.) 
177 SW 834; Brown v. Louisiana, etc., 
R. Co., 256 Mo. 522, 165 SW 1060. 

[a] Amendment of charter author- 
izing lease to another road free from 
liability has been held not to relieve 
the lessor from the application of a 
subsequent law imposing such liabil- 
ity on the lessor, such law being based 
on the legislative authority under the 
constitution to alter, suspend, or re- 
peal corporate charters. Brown v. 
Louisiana, etce., R. Co., 256 Mo. 522, 
165 SW 1060. 


83. See supra §§ 1137-1147. 
ee See statutory provisions. 
85. 


Cal.—Barrett v. Southern Pac. 
Co., 277 P 481. 

Iowa.—De Lashmutt v. Chicago, 
ete., R. Co., 148 Iowa 556, 126 NW 359. 

Ky.—Louisville, ete., R. Co. v. Cas- 
tleman, 8 Ky. Op. 398. 

Miss.—Estes v. Memphis, etc., R. 
Co., 152 Miss. 814, 119 S 199. 

N. Y.—Abbott v. Johnstown, etc., 
Horse R. Co., 80 N. Y. 27, 36 AmR 572. 

Pa.—Vadas v. Pittsburgh, etc., R. 
Co. 230° Pae 41,279) AV1663 

{a] Double indemnity for failure 
seasonably to pay claims.—Clary v. 
Iowa Midland R. Co., 37 Iowa 344. 

[b] Obstruction of water flow.— 
De Lashmutt v. Chicago, ete., R. Co., 
148 Iowa 556, 126 NW 359 (under Code 
§ 2039, providing that all the duties 
and liabilities imposed by law upon 
railroads shall apply to lessees or 
others operating such railroads, a les- 
see would be liable for damages 
caused by constructing a bridge over 
a ditch so as to obstruct the free 
flow of water therein, notwithstand- 
ing § 2066, permitting it to lease the 
road, the latter section containing no 
clause expressly exempting the “les- 
sor road). 

86. Hulen v. Wheelock, 3818 Mo. 
Eon SW 479 (Rev. St. 1909] § 
9879). 

87. Hulen v. Wheelock, supra. 

Liability for acts of receiver or his 
servants see supra §§ 863-865. 

88. Clark y. Atchison, etc., R. 

319 Mo. 865, 6 SW (2d) 954 (Rev. Se 
[1919] §§ 4217, 9879, 9880). 
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under a statute imposing liability upon a lessor for 
the acts of its lessee,®® unless the legislative intent to 
release it from such responsibility is clearly mani- 
fest.°° 

Intra-state road which leases its road to one doing 
an interstate business, if under a local statute re- 
sponsible for the lessor’s acts, will be liable for such 
acts whether they occur in intra-state or interstate 
commerce. °®+ 

Where there is statutory authority for a lease, a 
company acting upon such authority is bound by any 
conditions thereof imposing liability.®? 

[§ 1155] 4. Lease for Other than Railroad Pur- 
poses. Where a railroad company leases part of 
its property for a lawful purpose other than railroad 
use, and reserves no supervision or control over the 
premises, it will not be liable for the negligence of 
its lessee in maintaining the premises in a defective 
condition®* where there is no causal connection be- 
tween the lease and the injury complained of,®* even 
if leasing for such use is unauthorized;®*® nor is 
there any imposition of liability on such a lessee 
for any lawful or proper use of the leased premises.°® 

Lessor remains liable for injuries to lessee, as to 
others, caused by its negligence in the operation of 
its road,®? notwithstanding the lease in terms at- 


89. Clark v. Atchison, etc., R. Co., 
supra. right of way for other than railroad 
[a] Wrongful death.—The lessor] purposes see supra § 241. 


was held liable for the statutory pen- 94. 
alty for wrongful death where the in- 
jury was caused by the lessee. Clark 95. 
v. Atchison, etc,, R. Co., 319 Mo. 865, 


R. Co., supra. 
6 SW (2d) 954 


96. 
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Right of railroad to lease part of 


Compton v. Seaboard Air-Line 
R. Co., 145 Ga. 255, 88 SE 988. 
Compton y. Seaboard Air-Line 


Hancock v. Midsobri-ansas: 


[$§ 1154-1156. 


tempts to relieve the lessor from liability for such 


\ negligence.®8 


[§ 1156] E. Consolidated and Oonstituent Com- 
panies.°® It is ordinarily held that, where two rail- . 
road companies are legally consolidated the new 
company succeeds to all the rights and liabilities of 
each of the constituent companies, and is liable for 
the torts of such companies committed prior to the 
consolidation,! and this notwithstanding the stat- 
ute authorizing the consolidation preserves the sep- 
arate identity of the constituent companies with re- 
spect to their existing liabilities;? and such liability 
may be enforced direetly by an action at law against 
the néw company.* So, also, the new company will © 
be liable for injuries occurring after the consolida- 
tion due to the negligence or defective condition of 
the roadbed, bridges, or culverts constructed by one 
of the constituent companies,‘ or to the continuance 
of a nuisance originally created by one of the con- 
stituent companies,® and the succeeding company is 
alone liable for the injuries resulting from any new 
work of construction or repair done by it thereaft- 
er. Responsibility for the liabilities of the constit- 
uent companies is frequently imposed by the statutes 
authorizing the consolidation,’ or is expressly as- 


empt a person or corporation from an 
action for damages. Osgood y. Cen- 
tral Vermont R. Co., 77. Vt. 334, 60 A 
137, 70 LRA 930. 

99. Consolidation of railroads see 
supra §§ 552-559. 

1. Ala.—Warren v. Mobile, etc., R. 
Co., 49 Ala. 582. 


Liability of railroad and terminal 
company see infra § 1172. 

90. Clark v. Atchison, etc., R. Co., 
319 Mo. 865, 6 SW (2d) 954. 

-91. North Carolina R. Co. v. Zach- 
ary, 282 U. S. 248, 34 SCt 305, 58 L. 
ed. 591, AnnCas1914C 159 [rev 156 N. 
C. 496, 72 SE 858]; Lucas v. Peoria, 
etc., R. Co., 171 Ill. A. 1 (where in- 
jury resulted from violation of Fed- 
eral Safety Appliance Act by the les- 


see). 

92. Keller v. Kansas City, etc., R. 
Co., 135 Fed. 202; Markey v. Louisi- 
ana, etc., R. Co., 1485 Mo. 348, 84 SW 
61; Smith v. Pacific R. Co., 61 Mo. 


17. 

Liability of lessor under statutes 
imposing liability for injuries to stock 
see supra § 1146. 

93. Denver v. Porter, 126 Fed. 288, 
61 CCA 168; Compton v. Seaboard 
Air-Line R. Co., 145 Ga. 255, 88 SE 
988; Kuchler v. New Jersey, etc., R. 
Co., 104 N. J. L. 333, 140 A 329; Texas, 
etc, Pea Coey: Mangum, 68 Tex. 342, 4 
SW 617. 

fa] Failure to light premises.—A 
railroad leasing part of its right of 
way near its station for eating house 
purposes is not liable for injuries to a 
patron of the house due to defective 
condition of the steps of the house or 
the fact that it was not properly 
lighted. Texas etc., R. Co’ v. Man- 
gum, 68 Tex. 342, 4 SW 617. 

[b] Fires.—A railroad which per- 
mits a municipal corporation to use 
land belonging to it and not in use for 
railroad purposes, as a public dump- 
ing ground for waste materials, is 
not liable for damages caused by ‘fire 
originating in such materials, where 
the railroad had no supervision or 
eontrol over the work at such _ place 
and was not guilty of any negligence 
in respect of the origin of the fire. 
Denver; ete.,..R.; Co. v..,Porter, 126 
Fed. 288, 61 CCA 168. 

{c] Obstruction of view by bill- 
board.—Compton vy. Seaboard Air-Line 
R. Co., 145 Ga. 255, 88 SE 988. 

Liability of landlord generally see 
Landlord and Tenant § 874 et seq. 


Texas R. Co., 28 F. (2d) 45. 

[a] Thus a lessee of part of a 
right of way for the purpose of build- 
ing thereon has the right to make any 
lawful use of it for which he leased it, 
and so long as a building erected 
thereon does not extend to or upon 
the street, and'is not so defective or 
unsafe as to endanger the lives or 
property of others upon the street, 
there is no imposition upon the lessee 
of any liability because such build- 
ing obstructs the view of persons 
traveling on the highway and renders 
indistinct the sound of a train ap- 
proaching a crossing. Hancock v. 
Missouri-Kansas-Texas R. Co., 28 F. 
(2a) 45. See also Landlord and Ten- 
ant § 968. 

97. Sprague v. Atchison, etc., R. 
Co.;°70 Kan! 359,78 2 828. 

[a] Fires.—A lessor of a portion 
of its right of way to a private person 
remains liable for damages caused by 
fires due to ignition by sparks from 
an engine, improperly equipped, of an 
accumulation of combustible material 
upon the portion leased. Sprague v. 
Atchison, etc., R. Co., 70 Kan. 359, 78 
P 828. 

98. Osgood v. Central Vermont R. 
Co., 77 Vt. 334, 60 A 137, 70 LRA 930. 

[a] Against public policy.—Where 
a railroad leased to plaintiff a piece 
of its roadway for a site for a coal 
and lumber shed, at an annual rental, 
and plaintiff agreed to indemnify the 
railroad from all liability for loss or 
damage to himself, his servants, or 
his property, occasioned by the neg- 
ligence of the railroad’s servants, in 
an action by plaintiff against the rail- 
road for negligently running an en- 
gine and car off a spur track and 
against his shed, wrecking the same 
and destroying property stored there- 
in, the promise of indemnity was held 
not unenforceable as contrary to pub- 
lic policy as declared by a statute im- 
posing a penalty on any engineer or 
other agent of a railroad guilty of 
negligence whereby an injury should 
be done to a person or corporation, 
and providing that it should not ex- 


Ark.—St. Louis, ete, R. Co. v. 
Marker, ‘41 Ark. 542: 

Ga.—Montgomery, etce., R. Co. v. 
Boring, 51 Ga. 582. 

Ind.—Cleveland, ete, R. Co. v. 


Prewitt, 134 Ind. 557, 33 NE 367; In- 
dianapolis, etc., R. Co. v. Jones, 29 Ind. 
465, 95 AmD 654. 

Kan.—Berry v. Kansas City, etc., R. 
Co., 52 Kan. 759. 774, 34 P 805. 36 P 
724, 39 AmSR 371, 381 [dist Whipple 
vy. Union Pac. JRE Co., 28 Kan. 474]. 

Md.—State _ v. Baltimore, OCLC. yu Et. 
Co., 77 Md. 489, 26 A 865. 

Mich.—Batterson v. Chicago, 
R. Co., 58 Mich. 125, 18 NW 584. 

Tex.—Missouri Pac. ES (Oe Vv. 
Owens, 1 Tex. A. Civ. Cas. § 334. 

Va.—Langhorne v. Richmond R. 
Co,09L, Viar369, 22S ist 5o-8 1 Sashes 

Ont.—Brewer v. Lake Erie, etc., R. 
Co., 2 OntWR 125, 2 CanRCas 257. 
But see Fournier v. Canadian Nat. R. 
Co., [1927] A. C. 167, [1926] 4 DomLR 
110, [1926] 3 West Wkly 81 (holding 
the Canadian National Railway Com- 
pany not liable for the tort commit- 
ted by one of its constituent members 
before the combination was called 
into existence [by Order in Council 
of Oct. 4, 1922], and before the con- 
stituent member in default was in- 
troduced into the combination). 

2. Warren v. Mobile, etce., R. Co., 
49 Ala. 582; Pickett v. eugene Div. 
peurmene R Co., 69 S. C. 445, 48 SE 


3... Langhorne v. Richmond R. Co., 
91 Va. 369, 22 SH 159, 19 SH 1BS. 

4. Chicago, etc., R. Co. v. Mof- 
Atte To ine oes. *Penley v. Maine 
Cent. R. Co., 92 Me. 59), ae ae 233; Cul- 
ven Vv. Chicago, ete:, R. , 38 Mo. A. 

5. Penley v. Maine Cent. R. Co., 92 
Me. 59; Jones v. Seaboard Air Line R. 
Coy 67 S. C. 181, 45 SE 188. 

6. Day v. New Orleans Pac. R. Co.; 
37 La. Ann. 131. 

7. See statutory provisions. 

[a] Statute construed.—Under a 
statute making the new company sub- 
ject to all debts, liabilities, and du- 
ties,” as if ‘ ‘originally incurred by it.” 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


«1. Injuries Prior to Sale. 
bona fide sale of the property of a railroad corpora- 


“preserve the same,” the term 


§§ 1156-1157] 


sumed by the articles of consolidation® or by the 
conveyances to it,? but exists independently of any 
express provision to this effect and as a legal result 
The constituent companies 
eannot by any contract between themselves affect 
the right of persons who have been injured by their 
torts,** and where a railroad company has made an 
ineffectual attempt to consolidate with another, it is 
liable for an injury due to the negligence of the per- 
sons operating the road by virtue of the attempted 


of the consolidation.?° 


consolidation.!? 


[§ 1157] F. Selling or Purchasing Company!?— 
Upon an authorized and 


the consolidated company would be 
liable to the same extent as its prede- 
eessors to an employee injured while 
in the employment of such predeces- 
sor. Batterson v. Chicago, ete, R. 
Co., 538 Mich. 125, 18 NW 584; Pickett 
v. Carolina Div. Southern R. Co., 69 
S. ©. 445, 48 SE 466. 

{b] Original company may be sued 
(1) where the statute provides that 
“all rights of creditors shall 
be preserved and unimpaired; and 
the respective corporations may be 
deemed to continue in existence to 
“credi- 
being sufficiently broad to in- 
clude a claim for a tort. Stewart v. 
Walterboro, ete., R. Co., 64 S. C. 92, 
41 SE 827. (2) But this does not af- 
fect the liability of the new corpora- 
tion under the other provisions of the 
statute. Pickett v. Carolina. Div. 
Southern R. Co., 69 S. C. 445, 48 SE 
466. But see Joseph v. Southern R. 
Co., 127 Fed. 606 (holding, under such 
a statute, that the consolidation im- 
posed on the consolidated company 
only liabilities arising in the future, 
and that it was not subject to a suit 
for a tort committed by one of the 
constituent companies prior to the 
consolidation). 

8. St. Louis, etc., R. Co. v. Marker, 
41 Ark. 542. 

[a] Where articles of incorpora- 
tion expressly provide that the new 
company does not assume the liabili- 
ties of its constituent companies but 
that their separate existence shall be 
preserved for this purpose and the 
property contributed by each be sub- 
ject to such liabilities, the consolidat- 
ed company is not directly liable for 
the previous torts of the constituent 
companies, but plaintiff must first re- 
duce his claim to judgment against 
the original company after which it 
might be enforced against the prop- 
erty of that company in the hands of 
the new company. Whipple v. Union 
Pac. R. Co., 28 Kan. 474. 

9. Langhorne v. Richmond R. Co., 
91 Va. 369, 22 SH 159, 19 SE 122. 

10. Cleveland, etc., Rat Coa Venere 
witt, 134 Ind. 557, 33 NE 367; Indian- 
apolis, ete., R. Co. v. Jones, 29 Ind. 
465, 95 AmD 654; Berry v. Kansas 
City, ete, aR. Co., 52 Kan. 759, 774, 34.P 
805, 36 Pp 724, 39 "AmSR 371, 381; State 
Vv. Baltimore, etc., R. Co., 77 Md. 489, 
26 A 865. 

1l. State v. Baltimore, ete., R. Co., 
77 Md. 489, 26 A 865. 

12. Latham vy. Boston, ete., R. Co., 
38 Hun (N. Y.) 265. 

[a] Unauthorized consolidation.— 
' Where two railroads consolidate three 
connecting railroads which they own 
and control, they will be jointly lia- 
ble for the negligent operation of a 
train over any part of the system, 
even though the contract between 
them be unauthorized, such liability 
arising, not from any _ contract 
between the parties, but from the 
duty which every railroad owes to 
‘persons within its cars with its con- 
sent and not as trespassers. Bissell 
y. Michigan Southern, etc., R. Co., 22 
N.Y. 258. ; 

Liability in case of invalid or in- 
complete consolidation in general see 


tor” 
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tion the purchaser takes the property free from pre- 
existing liabilities!* growing out of the negligence or 
improper operation of the road by the vendor,*® or 
because of injuries to property sustained prior to the 
purchase and caused by the construction or main- 
tenance of the road,!® unless such lability was ex- 
pressly assumed,!? or unless such liability is im- 
posed by statute,!® but it must be a bona fide and 
valid sale and not a mere consolidation or change of 
It has been held that a contract between 


the companies by which the purchasing company 


supra § 565. 

13. Liability of purchaser at judi- 
cial sale see infra § 1159. 

14. Hawkins v. Georgia Cent. R. 
Co., 119 Ga. 159, 46 SE 82; Chesapeake, 
ete., R. Co. v. Griest, 85 Ky. 619, 4 
SW 323, 9 KyL 177; Karn v. Illingis 
Southern R. Co., 114 Mo. A. 162, 89 
SW 346. 

[a] Reason for rule.—‘‘A creditor 
of the corporation, whether from an 


express or implied contract, .subjects 


himself, when dealing with it, to the 
powers conferred by the charter. If 
the power to sell is given by the terms 
of the grant, the purchaser for value 
holds the property as if it had been an 
individual transaction. There is no 
reason for making the distinction, and 
the rule in individual transactions 
should apply as between corporations 
when the power to sell and purchase 
is conferred by the charter.” Chesa- 
peake, etc., R. Co. v. Griest, 85 Ky. 
619, 626, 4 SW 328, 9 KyL 177. 

15. Ga.—Hawkins v. Georgia Cent. 
R. Co., 149 Ga. 159, 46 SE 82; White 
Vv. ae ete, R&Co.be Gar Ale3038;, 
63 SE 234. 

Ky.—Louisville, ete., R. Co. v. Orr, 
91 Ky 10095 RSS S Wet 856 2K ys 756s 
Chesapeake. ete., R. Co. v. Griest, 85 
Ky. 619, 4 SW 323, 9 KyL 177; Louis- 
ville, ete., R. Co. v. Orr; 10 KyL 677. 

Mich.—Kaiser v. Detroit, ete., R. 
Co., 169 Mich. 254, 135 NW 256. 

Mo.—Lawson v. Illinois Southern 
R. °Co., ‘116 Mo. A.’ 690, 94°SW 870; 
Porter v. Illinois Southern R. Co., 116 
Mo. A. 526, 92 SW 744; Karn vy. IIlli- 
nois Southern R. Co., 114 Mo. A. 162, 
89 SW 346; Burge v. St. Louis, etc., 
R. Co., 100 Mo. A. 460, 74 SW 7. 

Tex.—Texas Cent. R. Co. v. Lyons, 
(Civ. A.) 34 SW 362. 

Wis.—Pennison v. Chicago, ete., R. 
Co., 93 Wis. 344, 67 NW 702. 

{a] Where original company dis- 
solved.—Where the original company 
is in effect dissolved by the sale by 
having disposed of all its property 
and franchises, the remedy of plain- 
tiff is to reduce his claim to judg- 
ment and enforce the same in equity 
against the stockholders who received 
the purchase-money. Chesapeake, etc., 
R. Co. v. Griest, 85 Ky. 619, 4 SW 328, 
Ky Der: 

[b] Where the purchasing com- 
pany was in possession and operating 
the road prior to the actual transfer 
and at the time when the injury oc- 
curred, it would be the real perpetra- 
tor of the injury and consequently 
liable therefor. Karn v._ Illinois 
Southern R. Co., 114 Mo. A. 162, 89 SW 
346. 


16. U. S.—Virginian R. Co. v. Mul- 
Tens, .27%712-U..S. 220, 46 SCt 526, 70 L. 
ed. 915. 


Ala.—Buck v. Louisville, ete, R. 
Co., 159 Ala. 305, 48 S 699. 

Colo.—Denver, etc., R. Co. v. Han- 
negan, 43 Colo, 122, 95 P 3438, 16 LRA 
NS 874, 127 AmSR 100. 

Ga.—De Loach y. Georgia Coast, 
ete, Ry Cos 137, Gax 633,.73-SE 1072. 

S: G.— Foreman Vv. Augusta- -Aiken 
Ry, .etc., -Corp., 115 S.-C. 400,105 Sh 
893; Hammond v. Port Royal, etc., R. 
Co.,. 15 S.-C. 10. 


agrees to assume the debts and liabilities of the other 
does not confer any right upon a third person to sue 
the purchasing company in tort upon an unliquidated 


Wash.—Backman yv. Oregon-Wash- 
ipeton R., etc.; Co., 88 Wash. 81, 152 


17. Karn v. Illinois Southern R. 
Co., 114 Mo. A. 162, 89 SW 346. 

18. See statutory provisions. . 

fa] Duties, liabilities, obligations, 
and restrictions.—Under a _ statute 
authorizing a sale of the property of 
a railroad and providing that in a par- 
ty conveyance, the purchasing com- 
pany shall be subject to all the du- 
ties, liabilities, obligations, and re- 
strictions to which the selling corpo- 
ration may be subject, the purchaser 
corporation is subject to a direct ac- 
tion of tort for damage through the 
prior negligence and misconduct of 
the seller. New Bedford R. Co. v. Old 
Colony R. Co., 120 Mass. 397. 

[b] Indebtedness.—A statute, pro- 
viding that the purchase shal] be sub- 
ject to any indebtedness existing 
against the railroad company from 
which the road may be purchased, is 
to be considered as using the word 
“indebtedness” in'a general sense and 
as such includes all debts and de- 
mands against the selling company or 
railroad upon which a suit could be 
maintained either at law or in equity. 
Chicago, etc., R. Co. v. Lundstrom, 16 
Nebr. 254, 20 NW 198, 49 AmSR 817. 

{c] Personal injury.—Under a 
statute providing that a purchaser 
should be charged with, and subject 
to, the payment of all subsisting lia- 
bilities for death and personal injury, 
a purchaser of a railroad has been 
held liable for a libel published of 
plaintiff. International, ete., R. Co. v. 
Edmundson, (Tex. Civ. A.) 185 SW 
402 [rev on other grounds (Commn. 
Ay ae SW 181] (Rev. St. arts 6624, 

[d] Relation back of judgment.— 
Under a statute providing that, upon 
entry of a judgment against a rail- 
road corporation for injury to prop- 
erty, the judgment shall relate back 
to the date when the cause of action 
arose and shall be a lien as of that 
date upon its property and franchise, 
the property of a railroae was liable 
to execution to satisfy a judgment for 
injury to property obtained against 
the company after the sale of the 
property and franchise of the com- 
pany to another curporation. Henry 
Mercantile Co. v. Graham, 108 S. C. 
125; 98ASE) ssa 

19. Hawkins v. Georgia Cent. R. 
Co., 119 Ga. 159, 46 SE 82; Chesapeake 


_ete., R. Co. v. Griest, 85 Ky. 619, 4 SW 


828-9 Kyle AV Karn eve -Lilinous 
Southern R. Co., 114 Mo. A. 162, 89 
SW. 346; Pennison vy. Chicago, ete., 
R. Co., 93 Wis. 344, 7 NW 702. 

[a] Reorganization.—It is con- 
trary to public policy for a railroad 
company to avoid liability for torts 
or on its contracts by mere reorgani- 
zation and change of its corporate 
name, and, where this or a similar 
device is resorted to, one railroad 
company may be held liable even for 
the torts of a company previously in 
possession of its property and fran- 
chise. White v. ee ae etc? dt. CO,, 

5 Ga. A. 308, 63 SE 234 

Consolidation of railroads see su- 
pra §§ 552-574, 
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claim existing against the other company.?° The 
selling road remains liable for injuries occasioned 
prior to the sale and during its operation of the 
road.*1 

[§ 1158] 2. Injuries Subsequent to Sale. After 
an authorized and otherwise valid sale of its road 
and franchise*? by a railroad company, it is not lia- 
ble for subsequent injuries due to the negligent or 
improper operation of the road by the purchasing 
company, to which it has surrendered the possession 
and control.?* Nor is this rule affected by the fact 
that the sale was not registered or that the property 
continued to be assessed in the name of the former 
owner.** The succeeding company is liable for in- 
juries resulting after its acquisition of the road due 
to the manner in which it was constructed by its 
predecessor, if it continues to use the road in its 
defective or improper condition,?® with knowledge 
thereof,?® such notice or knowledge ordinarily being 
regarded as necessary,?? or where it continues a nui- 
sance created by the vendor,?* unless the nuisance 
was on other property not belonging to, or under the 
control of, the railroad company,”°® and also for dam- 
ages due to any acts on its own part with regard to 
the construction, alteration, or repair of the road.*°® 
So the purchaser may be liable for fire communicated 


20. Hawkins v. Georgia Cent. R. 33. 
Con lle Ga. 159" 46" Sh. 825) ‘Chesa= 34. 
peake, etc., R. Co. v. Griest, 85 Ky.| Mich. 150, 53 
619, 4 SW 323, 9 Kyl 177. 35. 

[a] Claim must first be reduced to| 147 Ill. A. 113. 
judgment by action against the com- 36. 
pany whose negligence occasioned the] 51 Ill. 241. 
injury complained of. Chesapeake, [a] 


etc., R. Co. v. Griest, 85 Ky. 619, 4 SW 
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See cases infra notes 34-37. 
Thayer v. Flint, ete., R. Co., 93 
NW 216. 

Nevois v. St. Louis, etc., R. Co., 


Toledo, ete., R. Co. v. Arnold, 


Time for compliance.—W here 
the statute fixes the time after com- 


[§§ 1157-1159: 


through combustible material allowed to accumulate 
on the right of way by its vendor.*! Where the 
original construction is not improperly or negligently 
done, no cause of action arises against the purchas- 
ing company in favor of a successor in title of the 
original landlord, through whose land the road was 
constructed.*? 

Continuing statutory duty. A purchasing com- 
pany will be liable for injuries occurring after the 
purchase due to the omission of a general statutory 
duty of a continuing character, although it should 
have been performed by its predecessor,** such as a 
failure to restore a highway,** to provide culverts: 
and sluices necessary for natural drainage,*° to erect 
and maintain fences,?® or to keep watercourses free 
from obstruction.*? 

Invalid sale. Where a railroad attempts to sell 
its road to another company which is not authorized 
to purchase it, it is not relieved from lability for 
injuries to third persons occasioned by the opera- 
tion of the road by such company.*§ 

[§ 1159] G. Purchaser at Foreclosure or Judicial 
Sale.2® After a judicial sale of its property, the 
railroad is not lable for injuries arising from the 
operation of the road by the purchaser,*® and in the 
absence of a contrary statutory provision*! the pur- 


(USCA tit 49 § 20a subd 2) does not 
limit the power of a state to impose a 
lien upon the property of a railroad 
company engaged in interstate com- 
merece and to make the property pur- 
chased at a foreclosure sale subject 
to a judgment for damages to a ship- 
ment. Mars v. Missouri, etc., R. Co., 
(Tex. Commn. A.) 298 Sw 371 [rev 


Bi2B3y Balsa hy alr 

21. Henry Mercantile Co. v. George- 
LOWS eLCye Hao. 104 Seu FON moO 
SE 480. 

22. Validity of sale see supra § 483 
et seq. 

23. Murray v. Chesapeake, etc., R. 
Co., 189 Ky. 379, 115 SW 821; Good- 
win v. Bodcaw Lumber Co., 109-La. 
1050, 34. S 74; East Line, etc., R. Co. 
v. Rushing, 69 Tex. 306, 6 SW 834. 

24. Goodwin v. Bodcaw Lumber 
Co., 109 La. 1050, 34 S 74. 

25s) Willitts) vv.) Chicago, jete., JR. 
Co., 88 Iowa 281, 55 NW 313, 21 LRA 
608. 

26. Willitts v. Chicago, etc., R. Co., 
supra; Culver v. Chicago, etc., R. Co., 
38 Mo. A. 130. 

27. Central Trust Co. v. Wabash, 
etc., R.°Co., 57 Fed. 441; Peoria, etc., 
BeTeoe va Barton, +38 ills A. p469); 
Daniels v. St. Louis etc., R. Co.; 36 
Okl. 421; 128 P 10893, 50 LRANS 929; 
Foreman y. Augusta-Aiken R., etc., 
Corps Loo: Cc: 400, 105 SE 893. 

28. Culver v. Chicago, €LCs, 2 ke os, 
88 Mo. A. 130; Brown v. Cayuga, etc., 


Pe COs nue N. Y. 486. ; 
29r Wiay land We Sly LOUIS, MOtC.. leu 
Co., 75 Mo. 548. 


30. Southern R. Co. v. Puckett, 121 
Ga. 322, 48 SE 968. 

31. Lake Erie, ete., R. Co. v. Cru- 
zen, 29 Ill. A. 212 (holding that a pur- 
chasing company was liable, although 
it had been in possession only seven 
days). : 

32. Seaboard Air-Line R. Co. v. Mc- 
Murrain, 132 Ga. 181, 63 SE 1098. 

[a] Washing away of soil.—It not 
being incumbent upon a railroad com- 
pany to build walls to prevent falling 
of banks where cuts are necessary in 
the construction of a railroad, where 
such walls are not stipulated for in 
the grant, a purchasing company will 
not be liable for damages resulting 
from the washing away and caving of 
the walls of a cut after it became the 
owner of the road. Seaboard Air-Line 
R. Co. v. MeMurrain, 132 Ga. 181, 63 
SE 1098. 


pletion of the road, within which it 
shall be fenced, a purchaser coming 
into possession before the expiration 
of such period is not entitled to the 
full statutory period thereafter in 
which to comply with the law, and 
may be liable for injuries to stock 
where the road has been completed 
for the statutory period, although it as 
purchaser has not been in possession 
for so long a time. Toledo, ete., R. 
Co. v. Arnold, 51 Ill. 241. 

Duty to fence generally see supra 
§§ 423-430. 

37.. Pennsylvania R. Co. v. Watson, 
82 Ind. A. 496, 146 NE 763. 

38. Plummer v. Chesapeake, etc., 
BR C04. 143 “Ky. 102, 1362 SW 62,133 
LRANS 362. 

[a] For example, a domestic rail- 
road corporation by conveying all of 
its property within the state to a 
foreign corporation not authorized to 
purchase, because not having reincor- 
porated as a Kentucky corporation, 
as required by St. (1909) § 765 (Rus- 
sell St. § 5365), could not, by rea- 
sons of public policy, divest itself of 
its duties to the public, nor relieve it- 
self from liability for injuries to 
third persons by the operation of the 
railroad by the purchasing company. 
Plummer v. Chesapeake, etc., R. Co., 
ve Ky. 102, 186 SW 163, 38 LRANS 
362. 

39. Liability of purchaser at fore- 
closure or judicial sale generally see 
supra § 796 et seq. 

40. Western R. Co. v. Davis, 66 Ala. 
578. 

41. See statutory provisions; and 
International-Great Northern R. Co. 
v. Ochler, (Tex. Civ. A.) 262 SW 785 
(construing Rev. St. [1910] § 6624 to 
apply to liabilities accruing against a 
receiver in cases wherein the receiv- 
ership resulted in a sale of the proper- 
ty, aS well as in those cases wherein 
it did not). 

{a] Effect of Federal Transporta- 
tion Act.—(1) It has been held that 
the Federal Transportation Act 


(Civ. A.) 294 SW 941 (aff 278 U. S. 
258, 49 SCt 103, 73 Lu. ed. 316)]. (2) 
Bven if without authority to assume 
such liability under the Federal 
Transportation Act, where a company 
purchases a railroad at a foreclosure 
sale burdened with a lien and suc- 
ceeds to the sold-out company’s char- 
ter by a compliance with the stat- 
ute (Rev. St. [1925] § 6422), it cannot 
resist foreclosure of the lien on the 
theory that it has unlawfully assumed 
payment of the obligation; whether 
it has assumed payment is immate- 


rial. Mars v. Missouri, ete., R. Co., 
supra. 
[b] Filing claims or suit.—Where 


damages accrued to a shipment while 
a railroad was in the hands of a re- 
ceiver, and no suit therefor was 
brought against the receiver or claim 
filed with him within a year, as pro- 
vided by Kirby Dig. § 6662, the su- 
perior lien against the right of way, 
etc., provided for by § 6661, could not 
be ‘enforced against defendant rail- 
road, which purchased property in the 
hands of the receiver at foreclosure 
sale. -Williams v. Missouri Pac. Ry. 
Co., 134 Ark. 366, 203 SW 1038. 

[ec] Liabilities included.—(1) Un- 
der the provisions of a statute permit- 
ting the purchasers of a railroad at 
a foreclosure sale to succeed to the 
charter and rights of the original cor-~ 
poration upon their agreeing te take 
and hold the property subject to cer- 
tain subsisting claims for death and 
personal injury, for loss or damage to 
property, and for current expenses of 
operation, provided such liabilities 
had accrued within two years prior 
to the receivership or sale, the pur- 
chaser takes the property subject to 
a claim for damages for death of an 
employee of the receiver caused by 
negligence (Baker v. Adkins, (Tex. 
Civ. A.) 278 SW 272), (2) and also for 
damage to property of a continuing 
nature growing out of the construc- 
tion of the road (International-Great 
Northern R. Co. v. Swayne, (Tex. 


(8 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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chaser at a foreclosure sale is not liable for injuries 
occurring prior thereto while the road was in pos- 
session of the mortgagor or of a receiver.4? How- 
ever, liability may be imposed upon a purchaser at 
a foreclosure or other judicial sale by the terms of 
the decree under which the sale is had,*® which lia- 
bility can be enforced only in accordance with the 
terms and conditions of such order.** A decree re- 
quiring the purchaser at a foreclosure to pay all lia- 
bilities incurred by receivers in operating the road 
has been held to inelude such liabilities as for dam- 
ages recoverable for personal injuries,*® wrongful 
death,*® and liability under a statute for failure to 
maintain lateral -drains.t7 Where the sale is not 
made subject to claims against the sold-out road or 
the receiver, the purchaser will not be lable on a 
cause of action accruing after the sale, but before 
confirmation*® or delivery of the deed.4® A pur- 
chaser will be hable for damages due to the continu- 
ance by it of a nuisance created by the mortgagor 
company or receiver, of which such purchaser had 
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ings of a railroad while in the hands of a receiver, 
which are applicable to contract and tort liabilities 
ineurred by the receiver, are diverted to permanent 
improvements, the purchaser of the road may be 
liable to the extent of such improvements,°*? the rule 
being applicable to liability for torts of the recelver 
in possession, occurring between the time of transfer 
of title and the final delivery of possession.*? 

Agency of receiver. The purchaser cannot be held 
liable upon the ground that the receiver is his agent 
for the torts of the receiver, if continued in pos- 
session, occurring between the time of the transfer 
of title and the final delivery of possession,?? except 
perhaps where the possession of the receiver is at the 
instanee and for the benefit of the purchaser.*# 

Continuing duties. The company purchasing a 
railroad under a foreclosure sale will be liable for 
any injury occurring after the purchase due to the 
nonperformance of any duty of a continuing nature, 
although it should have been performed by its prede- 
cessor.°° 


notice.°°® 


Earnings diverted to betterments. 


Commn. A.) 1 SW (2d) 609). 
a suit for breach of a settlement 
agreement with an injured employee 
is not a claim for “personal injury” 
within the meaning of the statute. 
International-Great Northern R. Co. v. 
Daniel, (Tex. Civ. A.) 280 SW 603. 
(4) Nor is the original company’s lia- 
bility as an initial carrier under the 
federal act relating to liability of an 
initial carrier for damages to an inter- 
state shipment on the line of a con- 
necting carrier (USCA tit 49 § 20) 
included within the liability assumed, 
Hudgins v. International, ete., R. Co., 
(Tex. Civ. A.) 162 SW 1016. 

{[d] Where tort is committed after 
sale by the original company, there is 
no liability. Julian v. Central Trust 
-Co., 193 U. S. 98, 24 SCt 399, 48 L. ed. 
629 [aff 115 Fed. 956, 53 CCA 438], 

{e] Other property of original cor- 
poration remaining in the hands of the 
receiver should be applied first to the 
satisfaction of the claim. Howe v. 
Harper, 127 N. C. 356, 37 SE 505. 

{f] Purchaser from receiver of 
purchaser.—A claim accruing against 
the original railroad or its receiver 
and attaching to the property in the 
hands of the purchaser passes down 
as a charge against the property in 
the hands of a receiver of the purchas- 
er, and follows it to a purchaser from 
him. International-Great Northern R. 
Co. v. Clerk Bexar County Dist. Ct., 
4 F. (2d) 19 [writ of error dism 269 
U. S. 593 mem, 46 SCt 23 mem, 70 L. 
ed. 429 mem]. 

{g] Mortgagees of purchaser are 
bound to take notice of claims arising 
under the_ statute. International- 
Great Northern R. Co. v. Clerk Bexar 
County Dist. Ct., 4 F. (2d) 19 [writ of 


error dism 269 U. S. 593 mem, 46 SCt 


23 mem, 70 L. ed. 429 mem]. 

42. Ark.—Bolton v. Missouri Pac. 
R. Co., 157 Ark, 475, 248 SW 552. 

Ga.-Seaboard Air-Line R. Co. 
Knickerbocker Trust Co., 125 Ga. 463, 
54 SE 138. 

Ind. T.—Atchison, ete., R. Co. v, 
Young, 3 Ind. T. 60, 53 SW 481. 

Iowa.—White v. Keokuk, etc., R 
Co., 52 Iowa 97, 2 NW 1016. 

Mo.—George v. Wabash CEES R, 
Co., 40 Mo. A. 433. 

N. Y.—Metz v. Buffalo, ete., Foy Cos 
58 N. Y. 61, 17 AmR 201. | 

fre C.—Hammond v. Port Royal, etc., 

Comers: C. 10: 

pes —Houston, ete., R. Co. v. Craw- 
ford, 88 Tex. 277, 31 SW 176, 53 AmSR 
752, 38 LRA 761; Missouri-Kansas- 
Texas) R, Co. v. Kings (Civic As) 265 
SW 761; International, etc., R. Co. v. 
Perkins, (Civ. A.) 185 SW 657; Howe 


[§ 1160] H. Railroad Allowing Use of Road by 


Where earn- 


800. 

43: “Ui... 7S:—Central Trust; Co. wv. 
Denver, ete., R. Co, °97 Fed. 239, 38 
CCA 143 {certiorari den 176 U. S. 68 
mem, 20 SCt 1025 mem, 44 L. ed. 638 
mem]; Farmers’ L. & T. Co. v. Cen- 
tral R. Co., 17 Fed. 758, 5 McCrary 421; 
Farmers’ L. & T. Co. v. Central R. 
Co., 7 Fed. 537, 2 McCrary 181. 

ill.—Brown v. Wabash R. Co., 96 111. 
297; Wabash R. Co. v. Stewart, 41 Ill. 
A. 640. 

Ind.—Sonken v. Gemmill, (A.) 151 
NE 355. 

Iowa.—Central Trust Co. v. Sloan, 65 
Iowa 655, 22 NW 916; Sloan v. Cen- 
tral Iowa R. Co., 62 Iowa 728, 16 NW 
331 

Kan. —Atchison, etc., R. Co. v. Cun- 
ningham, 59 Kan. 722, 54 P1055. 

Miss.—Memphis, ete., R. Co. v. Clo- 
ver, is Miss. 467, 29 S 89. 

N. Y.—Schmid v. New York, etc., 
RCo.) 32) Eun. 33:52 fiaft). 931 Ns Y. 634 
Haase Baer v. Erie R. Co., 95 NYS 
486. 

Tex.—Houston, ete., R. Co. v. Craw- 
ford, 88 Tex. 277, 31 SW 176, 53 AmSR 
752, 28 LRA 761; Ryan v. Hays, 62 
Tex. 42. ; 

But see Tobin v. Central Vermont 
R.-Co., 185 Mass. 337, 70 NE 431 (hold- 
ing that a decree imposing as a con- 
dition of the sale that the purchaser 
should take subject to ‘all debts, obli- 
gations and liabilities of the receiv- 
ers” does not authorize a person hav- 
ing an unliquidated claim for a tort 
against the receivers to sue the pur- 
chaser at law either in tort or con- 
tract, since the purchaser was not 
guilty of the tort and the claimant 
not a party to the agreement, but that 
such claims should be submitted to 
the determination of the court under 
whose authority the original procee‘d- 
ings were begun). 

[a] Limitation of purchaser’s lia- 
bility.—If the agreement of the pur- 
chasing company is merely to assume 
such claims as might have been en- 
forced against the property or funds 
in the hands of the receiver not prop- 
erly disposed of, it is not liable for 
the amount of such judgments as 
might be obtained upon liabilities in- 
curred by the receiver, unless there 
were funds in his hands which might, 
in an action against him, have been 
subjected to their payment. Ryan v. 
Hays, 62 Tex. 42 

{b] “Gand damages.”—Under a 
decree that any purchaser shall take 
subject to all unpaid claims of land- 
owners for damages for property tak- 
en, injured, or ‘destroyed in the con- 


Another®*°—1. In General. 
(3) But{ v. St. Clair, 8 Tex. Civ. A. 101, 27 SW 


It is a well established 


struction of the railroad, a purchas- 
er is not liable upon a judgment ren- 
dered prior to the sale against the old 
company for a trespass in entering up- 
on plaintiff's land and constructing 
its road without leave, especially 
where it appeared that after obtain- 
ing the judgment plaintiff had grant- 
ed a right of way to the old company. 
Campbell v. Pittsburgh, etc., R, Co., 
137 Pa. 574, 20 A 949. 

44. Houston, etc., R: Co. vy. Craw- 
ford, 88 Tex. 277, 31 Sw 176, 53 AmMSR 
752, 28 LRA 761. 

[a] Time limited for filing claims. 
—Where the order imposing the lia- 
bility limits the time for presentation 
of claims, the purchaser will be liable 
only for such claims as are presented 
within the time limited. Houston, 
etc., R. Co. v. Crawford, 88 Tex. 277, 
31 SW 176, 53 AmSR 752, 28 LRA 761. 


45. Jones v. Chicago Great, West- 
ern R. Co., 97 Nebr. 306, 149 NW 813. 
46. International-Great.. Northern 


ec v. Smith, (Tex. Civ, A.) 269-SW 

47. Riffe v. Wabash R. Go., 200 Mo. 
A. 397,.207 SW 78. 

48. Metz v. Buffalo, ete., R. Co., 58 
N./Y. 61, 17 AmR 201. 

49. White v. Keokuk, ‘te, re Co., 52 
Iowa 97, 2 NW 1016. 

50. George v. Wabash Western R. 
Co., 40 Mo. A. 433. 

51. Lassiter v. Norfolk Southern 
RCo. 163 N26. 61.9. OeSReo4. 

52. Houston, etc., R. Co. v. McFad- 
den, 91 Tex, 194, 42 SW 593 [aff on 
this point (Civ. A.) 40 SW 216); Hous- 
ton, etc., R. Co. v, Crawford, 88 Tex. 
277, 31 SW 176, 58 AmSR 752, 28 LRA 


761; Houston, etc., R. Co. v. Kelly, 
(Tex. Civ, A.) 35 SW 878; Houston, 
etc., R. Co. v. Strycharski, (Tex. Civ. 


A.) 35 SW 851 [mod on other grounds 
92 Tex. 1, 37 SW 415]. 

53. Fidelity Ins., (ete:, 
folk, etc., R. Co., 88 Fed. 815; White 
v. Keokuk, ete., R. Co., 52 Iowa 97, 
2 NW 1016; Archambeau v. New York, 
etc., R. Co., 170 Mass. 272, 49 NE 435: 
Houston Blectric St. Re Co: v. Bell, 
(Civ. A.) 42 SW 772; Ray v. Dilling- 
ham, (Tex. Civ. A.) 41 SW 188; Hol- - 
man v. Galveston, etc., R, Co., 14 Tex. 
Civ. A. 499, 37 SW 464. 

Representative character of receiv- 
er see Recep Ons [34 Cye 236]; ‘and 
supra § 84 

54. ee etc, ERE CoM ve Bath, 
17 Tex. Civ, A. 697, 44 SW 595. 

55. Gage v. Pontiac, ete., R. Co., 
105 Mich. 335, 63 NW 318. 

56. Injuries to passengers see Car- 
riers § 1315, 


Co. v. Nor- 
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principle of law that a railroad company, which ad- 
mits another railroad company to the joint common 
use of its tracks, is lable for the negligent acts of 
such company in the enjoyment of such use,°* al- 
though it was guilty of no negligence or breach of 
duty on its own part,°§ and such liability is not af- 
fected by the fact that the company using the tracks 
but where liability is predicated 
not upon the negligence of the operating company, 
but upon the negligence of the company owning the 
road, the circumstances must be such as to give rise 
to a duty toward the person injured.°° 

If a train of one com- 


is also hable;*°® 


Unauthorized use of track. 
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trains. °? 


pany is trespassing upon the tracks of another, the 


57. U. S.—Central Trust Co. v. Den- 
ver, etce., R. Co., 97 Fed. 239, 38 CCA 
143 [certiorari den 176 U. S. 683 mem, 
20 SCt 1025 mem, 44 L. ed. 688 mem]. 
But see Clymer v. Central R. Co., 5 
F. Cas. No. 2,912, 5 Blatchf. 317 (hold- 
ing that, where a railroad company 
operates a train over its tracks, in 
charge of its own employees, and on 
to the tracks of another company to 
whom the train is to be delivered, the 
latter company is not liable for the 
negligence of the employees of the 
former company in operating the train 
on its tracks and in delivering the 
train). 

Ala.—Georgia Cent. R. Co. v. Wood, 
129 Ala. 483, 29 S 775; Highland Ave., 
etc., R. Co. v. South, 112 Ala. 642, 20 


S 1003; Dolcito Quarry Coes Cruse- 
Crawford Mion 1 Cos, 119 Alas” AL '6 43), 
100 S 72. See Northern Alabama R. 


Co. v. Guttery, 189 Ala. 604, 66 S 580 
(notwithstanding Code [1907] § 3497, 
authorizing a corporation to use or 
lease any part of a railroad company 
constructed by another). 

Ark.—Memphis, ete., R. Co. v. Rich- 
ardson, 126 Ark. 236, 190 SW 434; St. 
Louis, ete., R. Co. v. Chappell. 83 Ark. 
94, 102 SW 8938, 10 LRANS 1175. 

Fla.—Knickerbocker v. Seaboard 
Air Line R.‘Co., 91: Fla. 13, 107 S 251; 
Seaboard Air Line R. Co. v. Knicker- 
bocker, 84 Fla. 399, 94 S 501. 

Ga.—Atlanta, ete., R. Co. v. Barn- 
well, 138 Ga. 569, -15 SE 645; Macon, 
Ste; RA Col vz Mayes, 49 Ga. SOs 15 
AmR 678; Western Union Tel. Co. 
v. Spencer, 24 Ga. A. 471, 101 SE 198. 

T1l.—Chicago, etc., R. Co. v. Schmitz, 
211 Ill. 446, 71 NE 1050 {aff 113 Ill. 
IN OEMS Chicago, etc., R. Co. v. Meech, 
163 Il]. 305, 45 NE 290 [aff 59 Til A. 
69]; Pennsylvania Co. -v.. Ellett, 132 
Tll. 654, 24 NE 559; Illinois Cent. R. 
Co. v. Finnigan, 91 Til. 646; Standard 
Brewing Co. v. Erie R. Co., 167 Ill. 
802" Chicago) Junction RasCo. wv. 
Reinhardt, 139 Ill. A. 53 [aff 235 Ill. 
576, 85 NE 605]. 

Kan.—Smith vy. Atchison, etec., R. 
Co., 25 Kan. 738. 

Ky. —Louisville, ete., R. Co. v. Bree- 
den, 111 Ky. 729, 64 Sw 667, 23 KyL 
1021, 1763; O’Bannion v. Kentucky 
So. R. Co., 110 SW 329, 33 KyL_ 315, 
436. But see Harper v. Newport News, 
etc., R. Co., 90 Ky. 359, 14 SW 346, 12 
KyL 356 (holding that the company 
owning the road is not liable for the 
negligence of the servants of another 
company. using the road, where the 
latter company has the exclusive con- 
trol and management of the road). 

La. i ; isiana, etc., R. 
Co.. 129 La. 1029, 57 S 325; Hollins v. 
New Orleans, etc., R. Co., 119 La. 418, 
44 S$ 159. But see Johnson vy. Louisi- 
ana R., etc., Co., 129 La: 332, 56 S 301, 
36 LRANS 887 (holding a railroad not 
liable, which had allowed the use of 
its road for a particular purpose un- 


der guarded stipulations against 
claims for personal injury). 
Mich.—Peters v. Detroit, ete. R. 


Co., 178 Mich. 481, 144 NW 827. 
Mo.—Swain v. Terminal R. Assoc., 


rari den 275 U. S. 525 mem, 48 SCt 18 
mem, 72 L. ed. 406 mem]; Price v. 
Barnard, 65 Mo. A. 649; McCoy. v, 
ee City, "etes) R."Col, 36 Mo. tA: 


N. Y.—Blumenthal v. Brooklyn Un- 
ion El. R. Co., 158 App. Div. 558, 143 
NYS 811. 

N. C.—Aycock vy. Raleigh, etc., R. 
COs So UNiECr owe 

Pa.—Sanders v. Pennsylvania R. 
Cos 225 Pa: 105, 73 A 1010, 1388 AmSR 


Ss. C.—Jenkins v. Atlantic Coast 
Line R. Co., 89'S. C. 408, 71 SE 1010; 
Harbert v. Atlanta, ete, R. Co., 74 
S. C. 18, 58 SE 1001; Smalley v. At- 
lanta, “ete:,. RCo "73 Si Cu 572,453 SE 
1000 [overr Pennington vy. Atlanta, 
ete., R. Co., 85 S.C, 439, 14 SE 852]. 

Tex.—Gulf, etc., R. Co. v. Miller, 98 
Tex. 270, 83 SW 182 [aff 35 Tex. Civ. 
A. 316, 79 SW 1109]; Trinity Valley, 
etc., R. Co. v. ‘Scholz, «(Civ. A.) -209 
SW 224; Texas, etc., R. Co. v. Jones, 
(Civ. A.) 201 SW 1085; Ray v. Pecos, 
ete., Re -Co. (36) Tex. CL. SAs oS 0 
SW 112; Gulf, etc., R. Co. v. Bryant, 
30 Tex. Civ. A. 4, 66 SW 804. 

W. Va.—Ricketts v. Chesapeake, 
etc., R. Co., 33 W. Va. 433, 10 SE 801, 
25 AmSR 901, 7 LRA 354. 

Wis.—Jefferson v. Chicago, etc., R. 
Co., 117 Wis. 549, 94 NW 289; Bus- 
sian v. Milwaukee, etc., R. Co., 56 Wis. 
325, 14 NW 452. 

Que.—Collin v. Grand Trunk R. Co., 
48 Que. Super. 106. 

fa] Agency.—The company using 
the road may be deemed’to be the 
agency of the company owning it. 
Gregory v. Georgia Granite R. Co., 132 
Ga. 587, 64 SE 686; Pennsylvania Co. 
v. Ellett, 132 Ill. 654, 24 NE 559; Chi- 
cago Terminal Transf. Co. v. Young, 


118 Ill. A. 226; Booth v. St. Louis, etc.,” 


R. Co., 217 Mo. 710, 117 SW 1094; Carl- 
ton v. Southern R. Co., 93 S. C. 354, 76 
SE 984; Bellamy v. Conway, etc., R. 
Co., 85 S. C. 450, 67 SE 545; Harbert 


vevAtlanta, ‘ete., (RO 'Co4 74-Sé (C,-13, 
53 SE 1001. 
{[b] Where private persons hire 


train to run excursion, the railroad 
company will be liable for injuries in- 
flicted by those in charge of the train 
upon a person who having purchased 
a ticket from the company at a sta- 
tion attempts to board the excursion 
train. Chesapeake, etc., R. Co. v. Os- 
borne, 97 Ky. 112, 30 SW 21, 16 KyL 
815, 53 AmSR 407. 

{c] Use of switch track.—Where 
a railroad company owns a _ switch 
track between its main track and a 
mining company’s mines and furnish- 
es the mining company with cars to be 
loaded and permits the mining com- 
pany to return them by loosening 
the brakes and permitting them to 
run down a grade, the railroad com- 
pany will be liable for injuries caused 
by such cars. Smith vy. Atchison, etce., 
Rv Co.25 Kans 2738: 

[d] Negligence of gateman.—The 
negligence of a gateman is the neg- 
ligence of the company owning the 
railroad, whether he is employed by 


.defendant or by some other railroad 


220 Mo. A. 1088, 291 SW 166 [certio- 
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company owning the road is not liable for injuries 
due to the negligence of those in charge of the train.*? 

Use by several. 
mits several other railroads to operate trains over 
it is liable for the whole of the damages arising from © 
the construction of the road and operation of 


The owner of a road which per- 


[§ 1161] 2. Liability toward Employees of Li- 
censor or Licensee.°? 
the joint or common use of its tracks by another, it 
is according to the generally accepted rule not liable 
for the negligence of the licensee company toward the 
employees of such licensee company,°* although it is 


Where one railroad permits 


using the tracks of such defendant 
with its consent. Standard Brewing 
Conv. rie Re Cosi ell Amno0z. ; 

[e] Lessee permitting another 
railroad to use road will also be lia- 
ble for.the negligence of the latter. 
Pittsburgh, etc., R. Co. v. Campbell, 
86 Ill. 443; Suburban R. Co. v. Balk- 
will, 94 Ill. A. 454 [aff 195 Ill. 535, 63 
NE 389]. See Decker v. Erie R. Co., 
85 App. Div. 18, 82 NYS 895 (where 
the trains of the company permitted 
to use the road were operated, under 
the control of the lessee). 

58. Gallup v. Toledo Terminal R. 
Co., 26 Oh, A. 447, 160 NE 493; Ham- 
mond v. Kansas, etc., COs 109 Okl. 
G23 20k PAs 

[a] Where owner company is not 
joint tort-feasor with the company 
committing the negligent act, the lia- 
bility of the owner company is de- 
pendent upon the relation of princi- 
pal and agent or master and servant. 
In other words, the doctrine of re- 
spondeat superior is applied in such 
case. Hammond v. Kansas, ete. R. 
Corn HOOK 2 234°P 73. 

59. Pennsylvania Cov. HWette te? 
Ill. 654, 24 NE 559. 

60. Johnson v. Louisiana R., etc., 

», 129 La. 332,56 S 301, 86 LRANS 
887; Steele v. Colonial Coal, etc.; Co., 
115 Va. 385, 79 SE 346. 

61. Wormus v. Tennessee Coal, 2, 
Co., 97 Alas 326,12 S111. 

[a] Authority to use tracks not 
shown.—Where an employee of anoth- 
er road was injured by his employer’s 
negligence while using a part of de- 
fendant’s road, it was held that de- 
fendant would not be liable for such 
injuries, where it did not appear by 
what authority the other company 
was using its track, or whether it 
was using it under an unauthorized 
lease from defendant. Booth v. St. 


Louis, ete: ‘R. Co., 217*Mot 710,70 107 
SW 1094. 
62... Trinity, ete. R. Co. v. John- 


son, 62 Tex. Civ. A. 605, 181 SW 1137. 

63. Liability of railroad to one in 
employ of another and pursuing spe- 
cial calling on its trains see Car- 
riers § 1053. 

64 Canal Zone.—Thull v. Panama 
R. Co., 2 Canal Zone 204, 

Ga._-Banks v. Georgia R., etec., Co., 
112 Ga. 655, 37 SE 992 [foll Jones Vv. 
Georgia Southern R. Co., 66 Ga.’ 558, 
ane dist Singleton y. Southwestern R. 

70 Ga. 464, 48 AmR 574; Macon, 
eae R. Co. v. Mayes, 49 Ga. 355, 15 
AmR 678]; Killian v. Augusta, etc., 
R. Co., 79 Ga. 234, 4 SE 165; Central 
of Georgia R. Co. Vv. Bessinger, 17 Ga. 
A. 617, 87 SE 920. 

Ill.-Yeates v. Illinois Cent. R. Co., 
241: Ill. 205, 89 NE 338. 

y.—Swice v. Maysville, etc., R. Co., 
116 iy. 253, 75 SW 278, 25 Kyl 436. 

La._—Hderle Vv. Vicksburg, ete; R! 
Co., 112 La. 728, 36 S 664. 

[a] Use of defective cars by the 
user company will not render the com- 
pany owning the road liable for inju- 
ries to employees upon the trains of 
the other, due to a defective condi- 
tion of such cars. Killian v. Augusta, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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' liable toward them for its own negligenee,®® its duty 
toward them, however, being distinct from that which 
it owes the general public*® or to passengers.®°* By 
some authorities it is held that an employee of a 
railroad permitting another to its its tracks jointly 
may recover from his employer for injury caused 
by the negligence of the agents of the licensee;** it, 
however, has been held to the contrary that, if the 
owner of the tracks has fulfilled its duty which it 
owes as a master to its employees, it is not liable to 
them for the negligence of another company which 
it has permitted to use its tracks.°® But if an injury 
to an employee of a railway while riding in the cars 
of his employer over another railway is jointly caused 
by the tracks or cars of the one and the track of the 
other, he is entitled to recover from the two in the 
proportion in which the cars of the one and the track 
of the other contributed to the injury.7° 

[§ 1162] 3. Liability for Injury Due to Defective 
Roadbed or Tracks. A railroad permitting another 
to use its road is liable for injuries to persons on 
trains of the latter due to the defective condition of 
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the roadbed, track or bridges,’ or to the defective 
condition or negligent management of its switches,*? 
although the injured persons were employees of the 
latter company;7* as it is the duty of a railroad to 
keep its tracks and roadbed in reasonably safe con- 
dition for use.*4 

Connecting track. One company, by granting per- 
mission to another company to run trains over its 
road, does not become liable for injuries caused by 
the defective condition of a track constructed and 
controlled by the latter company for the purpose of 
connecting the two roads.*® ; 

[§ 1163] 4. Injuries to Animals.7° A railroad 
company owning a road which it permits another’ to 
use will be liable for injuries to animals caused by 
the negligent operation of the trains of the latter.’” 
Where a statute makes a railroad company liable for 
injuries to animals resulting from failure to fence 
its right of way and erect cattle guards,’* a company 
owning a road will be lable for such injuries, al- 


‘though the injuries were inflicted by trains of a com- 


pany using its road by its permission,’® and the fact 


CC. Con, 19eGa. 234, 4 SH) 165, -11 
AmSR 410. 
65. Ala.—Southern R. Co. v. 
old; 162 Ala. 570,.50 S 293. 
D. C.—Jennings v. Philadelphia, 
ete., R. Co., 29 App. 219, 10 AnnCas 
761. (a5 
Ga.—Killian v. Augusta, etc., R. Co., 
79 Ga. 234, 4 SE 165, 11 AmSR 410. 
Ill. Yeates v. Illinois Cent. R. Co., 
241 Ill. 205, 89 NE 338; Wagner v. 
Chicago, etc., R. Co., 180 Ill. A. 196 
[aff 265 Ill. 245, 106 NE 809, AnnCas 
1916A 778]. 
In'd.—Cleveland, ete., R. Co. v. Gos- 
sett, 172 Ind. 525, 87 NE 723. 
Me.—Nugent v. Boston, etc., R. Co., 
“80 Me. 62, 12 A 797, 6 AmMSR 151. 
Minn.—Campbell v. Canadian North- 
ern R. Co., 124 Minn. 245, 144 NW 
772. 
N. Y.—Loomis v. Lake Shore, etc., 
RCo lea No Ya 880,75 NE 2285 
Tex.—Missouri, etc., R. Co. v. Beas- 
ley, 106 Tex. 160, 155 SW 183, 160 SW 
471 


Arn- 


See Cleveland, etc., R. Co. v. Cran- 
dall, 31 Oh. Cir. Ct. 686 (holding an 
electric railway company liable for 
the death of an employee of a tele- 
phone company which it allowed to 
use its poles, the death being caused 
-by a dangerous current of electricity 
negligently permitted to leak from the 
railroad wires). ; 

[a] Degree of care.—Ordinary care 
is required as to employees of a rail- 
way using the tracks of another. 
Loomis v. Lake Shore, etc., R. Co., 
182 N. Y. 380, 75 NE 228; Houston, 
ete., R. Co. v. McHowell, (Tex. Civ. 
A.) 278 SW 258. 

[b] Negligence of fellow servant, 
concurring with the negligence of a 
company permitting another company 
to use its road in causing an injury 
to a servant of such other company, 
will not relieve the company owning 
the road from liability. Campbell v. 
Canadian Northern R. Co., 124 Minn. 
245, 144 NW 772. i 

[ce] Railroad company, which per- 
mitted its yards to be used under 
agreement by another company, owed 
to the latter’s servants the same duty 
of providing a safe place to work as 
it owed to its own servant, so that the 
licensee company’s servant could as- 
sume that the yard was in a safe con- 
dition, and need not inspect the prem- 
ises for obstructions along the track. 
Missouri, etc., R. Co. v. Beasley, 106 
Tex. 160, 155 SW 183, 160 SW 471. 

Injury due to defective roadbed or 
tracks see infra § 1162. 

66. Central, etc., R. Co. v. Bessin- 
ger, 17 Ga. A. 617, 87 SE 920. 

67. Central of Georgia R. Co. v. 
Bessinger, supra. 


Liability of carrier permitting use 
of road or train by another see Car- 
riers § 1315. 

68. Kansas City Southern R. Co. 
v. Nectaux, 26 F. (2d) 317 [aff 18 F. 
(2d) 681, and certiorari den 278 U. S. 
621 mem, 49 SCt 24 mem, 73 L. ed. 
542 mem] (Louisiana); Bailey v. Lou- 
isiana, etc., R. Co., 129 La. 1029, 57 S 
325; Taylor v. Louisiana, etc., R. Co., 
129 La. 113, 55 S 732; Ingram _v. Lou- 
isilana, éte, “RiCo,7128 Lae 938,455 0S 
580; Barnes v. Red River, etc., R. Co., 
(La. A.) 128 S 724. Compare Toledo, 
ete., R. Co. v. Bartley, 172 Fed. 82, 96 
CCA 570 [Ohio] (where, however, both 
companies were negligent); Central 
R., etc., Co. v. Passmore, 90: Ga. 203, 
17 SE 760 (where a railroad was held 
liable to one of its own employees for 
the negligence of another company in 
running its trains over a portion of 
the employer’s track, where it did not 
appear that the negligent company 
had any legislative authority to adopt 
and use as its own such track). 

69. Hunsaker v. Chesapeake, etc., 
R. Co.) 185 Ky. 686, 215 SW.'552, 28 
ALR 117. ; 

[a] Permission for joint use of its 
track by a railroad company is not 
per se negligence as to its own em- 
ployees. Hunsaker v. Chesapeake, 
etce., R. Co., 185 Ky. 686, 215 SW 552, 
28 ALR 117. 

70. Killian v. Augusta, etc., R. Co., 
79 Ga. 234, 4 SE 165, 11 AmSR 410. 
NCO CUE Re negligence see infra § 

5. 

71. Central R., etc., Co. v. Phina- 
zee, 93 Ga. 488, 21 SE 66; Ellison v. 
Georgia R. Co., 87 Ga. 691, 13 SE 809; 
Augusta, ete., R. Co. v. Killian, 79 Ga. 
234, 4 SE 165; Hamilton v. Louisiana, 
ete., R. Co., 117 La. 243, 41 S 560, 6 
LRANS 787; Southern Kansas R. Co. 
vi. = Sage, (Tex. Giv. : vA.) 1 80. SW 
1038 [rev on other grounds 98 Tex. 
438, 84 SW 814]; Texas, etc., R. Co. v. 
Moore, 8 Tex. Civ. A. 289, 27 SW 962. 

72. Peoria, etc., R. Co. v. Lane, 83 
Tll. 448; Chicago Terminal Transfer 
R. Co. v. Vandenberg, 164 Ind. 470, 73 
NE 990; Stodder v. New York, etc., 
R. Co., 50 Hun 221, 2 NYS 780 [aff 121 
N. Y. 655, 24 NE 1092]. 

73. Ga.—Rome R. Co. v. Thompson, 
101 Ga. 26, 28 SE 429; Ellison v. 
Georgia R., etc., Co., 87 Ga. 691, 13 SE 
809; Central of Georgia R. Co. v. Bes- 
Singer, 17 Ga. A. 617, 87 SE 920. 

Ill. Moylan v. Chicago. River, etc., 
Re Co., 172) Tl. As 645. 

Ind.—Chicago Terminal Transfer R. 
53 v. Vandenberg, 164 Ind. 470, 73 NE 

La.—Hamilton v. Louisiana, etc., R. 
ae 117 La. 243, 41 S 560, 6 LRANS 


Mich.—Plumb v. Hecla Co., 157 
Mich. 562, 122 NW 208. 
Tex.—tTrinity, etc., R. Co. v. Lane, 


19 Tex. 6438,° 15 (SW 407, 16) Sivoo 
Hicks v.. Gulf, iete., Rs, Coun (Civie Aw) 
212 SW 840; Southern Kansas R. Co. 
v. Sage, (Civ. A.) 80 SW 1088 [rev on 
other grounds 98 Tex. 438, 84 SW 814]. 

[a]. Switches.—A railroad compa- 
ny whose tracks are used by many 
railroads will be liable for injury to 
an employee of one of such roads 
caused by the negligence of another 
company in failing properly: to close 
a switch and thus causing the derail- 
ment of an engine on which the in- 
jured employee was riding, and for 
its own negligence in maintaining 
such switches and stands in a proper 
and safe condition. Moylan y. Chica- 
go River, etc., -R. Co., 172 Ill. A. 645. 

[b] To servant of mere licensee 
using the road, but not being a com- 
mon carrier, the railroad company 
owes no affirmative duty as to its 
tracks or fences; the licensee must 
take them as it finds them, and the 
employee’s rights can rise no higher. 
Hicks v. Gulf, ete., R. Co., (Tex. Civ. 
A.) 212 SW 840. 

74. Lindsay v. Acme Cement Plas- 
ter Co., 220 Mich. 367, 190 NW 275, 277 
[eit Cyc]y - Detroit, ete R: Cov. 
Vogeley, 21 Oh. A. 88, 153 NE 86. 

[a] Mere fact that another compa- 
ny was operating, or had at some oth- 
er time operated, trains over the 
tracks of a railroad would not of it- 
self relieve the owner company from 
its duty to keep its tracks in repair. 
Detroit, etc., R. Co. v. Vogeley, 21 Oh. 
A. 88, 153 NE 86. And see cases su- 
pra notes 72-74. i 

Duty of company using roadbed and 
tracks of another to keep in repair 
see infra § 1168. 

75. Gwathney v. Little Miami R. 
Co., 12 Oh. St. 92. 

76. Injuries to animals generally 
see infra XVIII in 52 C. J. 

77. Georgia Cent. R. Co. v. Wood, 
129 Ala. 483, 29 S 775; Illinois Cent. 
R. Co. v. Finnigan, 21 Ill. 646. 

Liability of company using road of 
another see infra § 1169. 

78. See sinfrasXVAIP in 52) C.F. 

79. J1l.—East St. Louis, ete., R. Co. 
v. Gerber, 82 Ill. 632; Toledo, ete., R. 
Co. v. Rumbold, 40 Ill. 148. 

Ind.—Ft. Wayne, etc, R. Co. v. 
Hinebaugh, 43 Ind. 354; Indianapolis, 
etc., R. Co. v. Solomon, 23 Ind. 534. 

Kan.—Kansas City, ete, R. Co. v. 
Ewing, 23 Kan. 273. 

Me.—Wyman v. Penobscot, ete, R. 
Co., 46 Me. 162. 

Mich.—Bay City, etc., R. Co. v. Aus- 
tin, 21 Mich. 390. ‘ 

Mo.—Sinclair v. Missouri, ete., R. 
Co., 70 Mo. A, 588; Price v. Barnard, 
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that the duty of fencing is imposed by the statute 
upon companies using as well as those owning the 
road does not affect the lability of the company 
owning it.8° 

[§ 1164] 5. Fires.t. A railroad company permit- 
ting another to use its road is liable for fire caused 
by the negligence of that company in the operation 
of locomotives,*? or due to their defective or improp- 
er condition or equipment.** It will also be lable 
for its own negligence contributing to the injury in 
allowing combustible material to accumulate upon 
the right of way,** or in furnishing to the company 
or person using the road defective or improperly 
equipped locomotives from which fire is communi- 
eated.®® 

Statutory liabilities. In most, if not all, jurisdic- 
tions, there are statutes imposing on railroads labil- 
ity for fires communicated by locomotives operating 
over their roads,*® and many of the statutes impose 
the liability regardless of the question of negli- 
gence.’* Under these statutes a company permitting 
another to use its road is usually held to be responsi- 
ble for fires communicated by the engines of such 
other company,** and such a liability has been held 
not to be affected by another statute which gives au- 
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thority to make running arrangements for the joint. 
use of the road.*® 

[§ 1165] 6. Use under Statutory Permission.. 
Where a statute gives the right to use the tracks of 
another company for a purpose stated in the statute 
and without the consent of the owner, the owner com- 
pany is under no liability for negligence of the user . 
company in such use of the tracks.°° Thus, where 
a statute specifically commands railroad companies 
to exchange cars at junction points,®! a railroad will 
not be liable for injuries caused by negligence of a 
connecting carrier using its exchange track.°? So,. 
where a statute gives one railroad the right to con- 
nect with another, the road with which the connec- 
tion is made cannot be held liable for the construc- 
tion of the connecting track, even though located on 
part of its right of way.°® 

[§ 1166] I. Railroad Using Road of Another®*— 
1. In General. A railroad company using the road 
of another is held to the same degree of care in its. 
use as if it owned the road.®® It is bound so far 
as the question of liability for negligence is concerned 
by the same law as binds the owner,®® whether at the 
time it is rightfully or wrongfully in the occupation 
and use of the road,®* and such liability cannot be 


65 See A. 649 etc, Re Cov WwesSalmoniyesdQu Neds. 
N. Y.—Haas v. New York Cent,, ete. |.299, 23 AmR 214; Aycock v. Raleigh, 
RCo. ltApp, Div. 6255. 42 NYS 302. | etc, R. Coes S9iN.wGeee2 ie 


80. Bay City, etc., R. Co. v. Austin, 
21 Mich. 390. But see Stephens v. 
Dubuque, etc., R. Co., 36 Iowa 327 
(holding that, where a statute im- 
posed the duty to fence upon a rail- 
road company “hereafter running or 
operating its road,’’ which statute 
was in pari materia wifh another 
statute imposing the same duty and 
liability. on ‘‘all companies, lessees, 
or corporations hereafter running or 
operating any railroad within the 
State,’ .[E. (4862). ¢ 169 § 6 and Ll. 
(1868) e 79 § 1], and two railroad 
companies used the same track, each 
company was solely liable for injury 
to stock caused by failure to fence, 
but only for stock injured by its own 
trains). 

81. Liability for fire generally see 
infra § 1243 et seq. 

g2. Ark.—Memphis, etc., R. Co. v. 
Richardson, 126 Ark. 236, 190 SW 434; 
St. Louis, etc., R. Co. v. Chappell, 83 
Ark. 94, 102 SW 893, 10 LRANS 1175. 

Il]l.—Pittsburgh, ‘ete. R. Co> —-v. 
Campbell, 86 Ill. 443. 

Minn.—Heron y. St. Paul, ete. R. 
Co., 68 Minn. 542, 71 NW 706. 

Mo: '—MecCoy v. Kansas City, 
R. Co., 36 Mo. A. 445. 

N. We ae v. Raleigh, etc., R. 
Kea 
. Louis Southwestern R. 
Conv. McGrath, (Civ. A.) 160 SW 444; 
Galveston, ete., R. Co. v. Burnett, 
(Clive ATs SW 779. 

[a] Lessee of railroad which per- 
mits another to use road will be liable 
for damages caused by fire due to the 
negligence of the latter company, 
Pittsburgh, ete., R. Co. v. Campbell, 
86 Ill. 443; Heron v. St. Paul, etc., R. 
Co., 68 Minn. 542, 71 NW 706. 

83. Delaware, ete., R. Co. v. Sal- 
MODS SOMINe we Te 299, 23 AmR 214; 
Jefferson v. Chicago, ete., RilCay, 117 
Wis. 549, 94 NW 289. 

[a] ‘Absence of knowledge on the 
part of the company owning the road 
as to the defective condition or im- 
proper equipment of the other’s loco- 
motives does not affect its liability as 
it is as much its duty to see that the 
engines of a company using its road 
are not defective as it is to see that 
its own engines are not defective. 
Jefferson v. Chicago, etc., R. Co., 117 
Wis. 549, 94 NW 289. 

84.. Heron v. St. Paul, etce., R. Co., 
68 Minn. 542, 71 NW 706; Delaware, 


CUc:, 


x oF; Brady v. Jay, 111 La. 1071, 36 

86. Statutory liability of railroad 
for fires communicated by locomo- 
tives, or originating on right of way 
see infra §§ 1245-1258. 

87. See statutory proyisions. 

88. Bellamy v. Conway, etc., R. Co., 
85 S. C. 450, 67 SE 545; Fredette v. 
Grand Trunk R., 44 Que. Super. 508, 
15 DomLUR 131. 

[a] Thus (1) where a statute (Civ. 
Code [1902] § 2135) made a railroad 
responsible for fire communicated by 
its engines, or originating on its right 
of way in consequence of the acts of 
any of its authorized agents or em- 
ployees, it was held that a lumber 
company and its servants using the 
railroad’s tracks by its permission 
were the “authorized agents” of the 
railroad within the meaning of such 
statute and it would be liable for fire 
communicated by such lumber compa- 
ny’s engines. Bellamy v. Conway, 
Cty ts \OO. eS 5) ioe Ol 4 DONNON, IS EAE 
(2) "A railroad permitting a locomotive 
of another company to run over its 
road has been held to be “‘making use” 
of such locomotive within the mean- 
ing of a statute (Railway Act [1906] § 
298), making a railroad company lia- 
ple for fire communicated by locomo- 
tives of which it makes use on its 
road. Fredette v. Grand Trunk R., 44 
Que. Super. 508, 15 DomLR 131. 

89. McFarland v. Missouri, ete., 
R. Co., 94 Mo. A. 336, 68 SW 105 (con- 
struing Rey. St. [1899] §§ 1060, 1111). 

90. Knickerbocker vy. Seaboard Air 
Eine R._Co., 91 Fla. 137107 S 251" Seas 
board Air Line R. Co. v. Knickerbock- 
er, 84 Fla. 399, 94 S 501. 

91. See statutory provisions. 

92. Broughton v. Gulf, etc., R. Co., 
(Tex. Civ. A.) 186 SW 354, 357; Jolly 
v. Missouri, ete, Ri iCo# 38 TexiCiv: 
A. 332, 85 SW 837; Missouri, etc., R. 
Co. we CSolly; ot ex.s Clive Amat ae 
SW 871. 

“As is well known, it is a physical 
impossibility for one railroad to de- 
liver loaded cars to the other without 
a train or engine of one of them go- 
ing upon the tracks of the other, and 
the statute commanding that these 
ears be transferred of necessity 
grants by implication the right to per- 
form the acts necessary to accomplish 
this purpose. The appellant predi- 
cates his case against this appellee 


upon that line of cases which holds: 
that one railroad company, granting 
to another the use of its tracks with- 
out legislative authority, is liable for 
the negligent acts of the other com- 
pany. We cannot see the application 
of this doctrine to the instant case. 
The very theory upon which these 
cases turn is the lack of legislative 
authority, and our conclusion is that 
in this case there was not only the 
legislative authority, but a legislative 
command.” Broughton v. Gulf, ete., 
Re Co;;) supra: 

93. Chesapeake, etc., R. Co. v. Cald- 
well, 218 Ky. 410, 281 SW 176. 

[a] Thus, where by statutory pro- 
vision a company cannot prevent a 
physical connection of a switch track 
with its line, it will not be liable for 
injury done to adjoining land by rea- 
son of the failure of the company 
owning the switch to construct proper 
culverts under the embankment on 
which the switch is built, although 
such embankment is built on its right 
of way. Chesapeake, etc., R. Co. v. 
Caldwell, 213 Ky. 410, 281 SW 176. 

94. Liability for injury to passen-. 
gers see Carriers § 1316. 

95. Webb v. Portland, etc., R. Co., 
57 Me. 117; McGrath v. New York 
Cent. ete: R. Co.,163 .N., Yorba eleon= 
ard v. New York ‘Cent., ete. RR. Con 42, 
Ni Y. Super. 225, 

[a] Flagmen at crossings.—A 
railroad company using the road of 
another must maintain flagmen at a 
crossing wherever a failure to do so 
would be actionable negligence on the 
part of the company owning the road. 
Webb v. Portland, etc., R. Co., 57 Me. 
117; McGrath v. New York Cent., etc., 
Re Con 63) Ne Ye 022: 

[b] Statutes regulating as he- 
tween themselves liability of railroad 
companies which are authorized to 
use the same tracks do not affect the 
common-law liability of each with re- 
spect to third persons. Eaton v. Bos- 
ton, etc., R. Co., 11 Allen (Mass.) 500, 
87 AmD 730. 

96. McGrath v. New York Cent., 
etc., R. Co., 63 N. Y. 522; Leonard Vv. 
New York Cent., etc., R. Co., 42 N. -§ 


Super. 225; Missouri, etc., TR Co. 
he ae 50 Tex. Civ. A. 202, 109 sw 
97. Jacksonville, ete, R. Co. v. 


Peninsular Land, etce., Co., PCN 3a EO ie 
157, 9 S 661, 17 LRA 33, 65; Cleveland, 
etc., R. Co. v. Berry, 152 Ind. 607, 53 
NE 415, 46 LRA 33; Kain v. Smith, 80 
N. Y. 458 [rev 11 Hun 552]; Missis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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affected, as to third parties, by an agreement fixing 
liability as between the two roads. 98 It is lable 
for any negligence or misconduct on the part of its 
own employees while under its control and in the con- 
duct of its business,®® and in the epeeaon of trains 
over the road of the other company, without regard 
to whether such company owns the trains which its 
servants are operating,? notwithstanding there was 
also negligence on the ‘part of the company owning 
the road, s and notwithstanding the trains are oper- 
ated under, and subject to, the rules and orders of the 
company owning ‘the road if its servants are guilty 
of acts of neelizence independent of, and not at- 
tributable to, the orders under which they are run.* 
But such company will not be liable if its servants, 
trains and all their movements are at the time under 
the absolute and exclusive control of the company 
owning the road,° as it cannot be charged with neg- 
ligence in failing to perform an act unless it has both 
the power and the right to perform it,® as where it 
could not do so without being guilty of an unwar- 
rantable intrusion or trespass upon the rights or 
sippi, etc., R. Co. v. Wilson, 10 Heisk. 
(Tenn.) 496. OLbs 


{a] Unauthorized use.—If a rail- 
road company which has no authority 


RAILROADS 


Cent... R. *€o,/149 Mich. 194) 112 “NW 


N. Y.—Leonard v. New York Cent., 
ete.,, R. Co., 42 N.. Y. ‘Super! 225. 
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property of the company owning the road.’ A rail- 
road company using the road of another is not liable 
for injuries due solely to the negligence of the serv- 
ants of the company owning the road in the opera- 
tion of the trains of that company,* but will be liable 
for injuries incident to the operation of its own trains 
due to negligence on the part of servants in the em- 
ploy of the company owning the road, such as gate- 
men or flagmen at crossings, whose services it adopts. 
and relies upon instead of employing others of its. 
own for such duties.® 

‘Use by several. Where the owner of a road per- 
mits its use by several other railroads, such rail- 
roads are each liable for their acts in the operation 
of trains thereover,!® but where their operation is: 
not joint, they are not liable for the acts of the.other 
users.?+ 

[§ 1167] 2. Liability. toward Employees of Li- 
censor or Licensee. A company using the tracks of 
another company is liable for its negligence causing 
injury to an employee of such company,?” although 
such liability cannot be predicated upon fhe Federal 
R. Co., 40 Wash. 639, 82 P 935. 

[a] Where servants of user are 
under control of owner company, the 


user company cannot be held liable 
for the reason that the doctrine of 


to use a street for the purpose of its 
road uses a connecting road con- 
structed thereon by the government 
as a military necessity for its own 
purposes and not merely for military 
purposes under orders of the govern- 
ment, it is a wrong-doer and liable for 
any injury resulting from such use. 
Mississippi, ete., R. Co. v. Wilson, 10 
Heisk. (Tenn.) 496. 

98:-= Pellov., Joliet,etci; RaCo., 142 
Til. A. a [aff 238 Ti. 510, 87 NE 542]. 

99. S.—Clark v. Geer, 86 Fed. 
447, 32 Vaca 295; Lockhart v. Little 
Rock, etc., R. Co., 40 Fed. 631. 

Fla. Jacksonville, ete. Rit Cont we 
Peninsular Land, ete., Co., 27 Fla. 1, 
157579 S661, 17% WRAS3,. 65: 

Ill.— West Chicago St. R. Co... v. 

v. Ber- 


Horne, 197 Ill. 250, 64 NE 331. 
ae 152 Ind. 607, 53 NE 415, 46 LRA 


Ind.—Cleveland, etc., R. Co. 


Kan.—Chicago, et aL Cae COVER 
Groves, 56 Kan. 601, 11 P 628. 

N. H.—Hall v. Brown, 54 N. H. 495. 

Man.—Pickering  v. Grand Trunk 
Pac. RR. aOR ons Man. 544 [app dism 50 
@ancres. C: ile 

[a] PESO tracks.—Where 
two railroads have a traffic arrange- 
ment for the interchange of cars and 
one places cars upon the track of, the 
other at an unusual time of night 
without notice or danger signals, it 
is liable for injuries due to a collision 
with such obstruction. Lockhart v. 
Little Rock, etc., R. Co., 40 Fed. 6381. 

[b] Obstructing highway.—A rail- 
road company using the road of an- 
other is liable for injuries due to the 
wrongful obstruction of a highway by 
its trains, and has been held to be the 
“proprietor” of the road within the 
meaning and application of a statute 
providing under penalty that “no such 
proprietors shall obstruct” a highway 
with a train for over two minutes. 
Hall v. Brown, 54 N. H. 495. 

Liability for acts of joint employee 
see infra § 1186. 

1. U.S.—Clark v. Geer, 86 Fed. 447, 
382 CCA 295. 

D; C.—Mills vi Orange, etce., R. Cox, 
& D.C. 285. 

Fla.—Jacksonville, ete., R. Co. v. 
Peninsular Land, ete., Co., 27 Fla. 1, 
1575.9) SU661, 1:7 LRA 395,60. 

Ga.—Seaboard Air Line R. Co. v. 
Randolph, 126 Ga. 238, 55 SE 47. 

Ill.— Chicago Great Western R. Co. 
v. Mitchell, 70 Ill. A. Kitts 

Kan. —Chicago, et Co. 
Groves, 56 Kan. 601, ti 12) ries. 

Mich. "Fitzpatrick - Vv. Michigan 


[51 C. J.—70] 


Shee R. Conv. Coyle, 55 Pa. 
Ont.—Brewer v. Lake Erie, etc., R. 
Co., 2 OntWR 125, 2 CanRCas 257. 
' [a] Railroad company using pri- 
vate switch belonging to a manufac- 
turing company, merely for the pur- 
pose of switching cars for the manu- 
facturing company under its direc- 
tion, will not be liable for an injury 
to an employee of the manufacturing 
company, which was not due to neg- 
ligence on the part of the railroad 
company but to the fact that the 
place provided for him to work was 
rendered unsafe by the presence of 
the railroad company’s engines in the 
proper exercise of its rights under the 
permission and control of the manu- 
facturing company. Lake Erie, etc., 
. Co. v. Gaughan, 26 Ind. A. 1, 58 
NE 1072. 


2. Fletcher v. Boston, ete., R. Co.,’ 


1 Allen (Mass.) 9, 79 AmD 695. 

8. Chicago, etc., R. Co. v. Mitchell, 
70 Ill. A. 188. 

4. Atchison, etc., R. Co. v. Hamble, 
177 Fed. 644, 101 CCA 270; Clark v. 
Geer, 86 Fed. 447, 32 CCA 295; Wa- 
bash, etc., R.. Co. v. Peyton, 106 Ill. 
534, 46 AmR 705 (where train was un- 
der control of yardmaster of owner 
company); Chicago Great Western R. 
Co. v. Mitchell, 70 Til. A. 188; Clary v. 
Iowa Midland R. Co., 37 Iowa 344; 
Chicago, etc., R. Co. v. Posten, 59 Kan. 
449, 53 P 465; Chicago, etc., R. Co. v. 
Martin, 59. Kan. 437, °53-P 461;:\ -Chi- 
cago, etc., R. Co. v. Groves, 56 Kan. 
601, 11 P 628. 

[a] For example, where defendant 
was required to move its train from 
station to station on the track of the 
S company, under orders of the lat- 
ter’s train dispatcher, defendant 
would not be liable for injuries re- 
sulting from the negligence of the dis- 
patcher; but, if a collision occurred, 
not attributable to the dispatcher’s or- 
ders, but to the negligence of defend- 
ant’s employees, defendant’s Uap Atey, 
would attach. Atchison, etc., 5 
v. Hamble, 177 Fed. 644, 101 CCA 270, 

5. U. S.—Atwood v. Chicago, etc., 
R. Co., 72. Fed. 447. 

Mo.—Smith v. St. Louis, ete., R. Co., 
85 Mo. 418, 55 AmR 880; Garven v. 
Chicago, etc., Ra Cone 100 Mo. A. 617; 
75.SW 193. 

N. Y.—Burns v. Delaware, etc., R. 
Co., 116 App. Div. 111, 101 NYS 225. 

Tex.—Kirby Lumber Co. v. Consol- 
idated Underwriters, (Commn. A.) 294 
SW_ 533 [mod (Civ. A.) 289 SW 134]. 

Wash.—Collier v. Great Northern 


respondeat superior could not apply 
in such case, for the user company 
was not the superior at the time, the 
right and power of control being in 
the owner company. Kirby Lumber 
Co. v. Consolidated Underwriters, 
(Tex. Commn. A.) 294 SW 533 [mod 
(Civ. A.) 289 SW 134]. 

Liability where trains under control 
of terminal company see infra § 1172. 

6. Southern R. Co. v. Mann, 91 Fla. 
948, 108 S 889; Lake Brae etc., R. Co. 
Vv. Kaste, 11 Ill. A. 53 

[a] Thus,a oli tees having mere- 
ly the right to run its trains over the 
road of another is not liable for fail- 
ing to remove cars over which it has 
no authority or control which were so 
placed by another company as to ob- 
struct a crossing. Lake Shore, etc., 
Ry Coruw. Kaste, ii iy Az 36% 

7. See cases infra this note. 

[a] Thus (1) a railroad company 
having merely the right to use the 
track of another is not liable for fail- 
ing to construct bell towers at cross- 
ings (Lake Shore, etc., R. Co. v. Kaste, 
11 IN. A. 536),' (2) ‘orto, maintain 7a. 
watchman at a crossing and construct 
gates as required by ordinance of the 
owner or operator of a_ railroad 
(Southern R. Co. v. Mann, 91 Fla. 948, 
108 S 889), (3) or for not repairing 
defects in a highway crossing (Col- 
lier v. Great Northern R. Co., 40 Wash. 
CoO sia PP OS 5). 

8. Memphis, etc., R. Co. v. Rich- 
ardson, 126 Ark. 236, 190 SW 434; 
Kirby Lumber Co. v. Consolidated Un- 
derwriters, (Tex. Commn. A.) 294 SW 
533 [mod (Civ. A.) 289 SW 134]; Trin- 
ity Valley, etc., R. Co. v. Scholz, (Tex. 
Civ. A.) 209 SW 224; Texas, etc., R. 
Co. v. Jones, (Tex. Civ. A.) 201 SW 
1085; Sprague v. Smith, 29 Vt. 421, 
70 AmD 424. 

9. Denver, ete., R. Co. v. Gustaf- 
Son, 21 Colo. 393, 41 P 505; Leonard v. 
New York Cent.,; etc., R. Co., 42 N. Y. 
Super. 225; Cleveland, ete., R. Co. v. 
Schneider, 45 Oh. St. 678, 17 NE 321. 

Liability for negligence of joint em- 
ployees see infra § 1186. 

10. Trinity, etc., ie Co. v. Johnson, 
62 Tex. Civ. A, 605, 131. SW 1137. 

Li. Trinity; ete: (Re Con xeiwiohne 
son, 62 Tex. Civ. A. 605. 131 SW 1137. 

12. U. S.—New Jersey Cent. R. Co. 
v. De Busley, 261 Fed. 561. 

Colo.—Denver, ete., R. Co. v. Elliott, 
59 Colo. 29, 148 P 269. 

Ga.—Central of Georgia R. Co. v. 
Clark, 139 Ga. 318, 77 SE 31. 

La.—Bailey v. Louisiana, ete., R. 
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Employers’ Liability Act.18 Such company may also 
be hable to one of its own employees injured by the 
negligence of the owner company,!* or for injuries 
arising from defects in the roadbed or tracks.?® 

[§ 1168] 3. Liability for Injury Due to Defective 
Roadbed or Tracks. A railroad company which uses 
a defective road belonging to another will be liable 
for injuries occurring in its own use of the road due 
to its defective or dangerous condition;1° and it has 
been held that such liability extends not only to pas- 
sengers and employees but also to third persons right- 
fully on or near the track who may be injured by 
reason of its unsafe condition.17 ; 

[§ 1169] 4. Injuries to Animals.1® A _ railroad 
company using the tracks of another company will 
be hable for injury to animals caused by its own neg- 
ligence or that of its servants in the operation of 
trains over such road.t® In many jurisdictions there 
are statutes requiring railroads, or those in the use 
or operation of them, to fence such roads and erect 
cattle guards, and imposing liability, irrespective of 
the question of negligence, for injury to animals 
eaused by failure to comply therewith.?2° Whether 
a company using the tracks of another company by 
its permission will be subject to the statutory lia- 
bility will depend upon the particular enactment un- 
der consideration,?+ and ordinarily it is held that 
Co., 129 La. 1029, 57 S 325. 

Tex.—Wells v. McIntyre, (Civ. A.) 
136 SW 1196. 14, 


Can.—Grand Trunk Pac. R. Co. v. 
Pickering, 50 Can. S. C. 393 [dism app 
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Employers’ Liability Act see Master 
and Servant § 797. 
Offner v. Chicago, etc., R. Co., 


Railroad company using yards 


woe AR 


[§§ 1167-117¢ 
to impose liability upon the user company it must 
come within the terms of the statute;?? but in some 
jurisdictions it has been held that irrespective of the 
terms of the statute the company using the road must 
on grounds of public policy be held subject to the 
statutory liability for assuming to use the road in an 
unfenced condition.2* Statutes providing exemption 
from liability if tracks are fenced, but not requiring 
the erection of fences, have been enacted in some ju- 
risdictions, and under such statutes it has been held 
that if the tracks are inclosed in accordance with 
their provisions no company using’ the track is lia- 
ble, in the absence of negligence, for an injury to 
stock.?* 

[§ 1170] 5. Fires.25 A railroad company using 
the road of another is liable for damages caused by 
fires due to the negligent operation or defective con- 
dition of its locomotives,?® notwithstanding the fire 
was communicated directly to combustible material 
which the company owning the road had permitted 
to accumulate upon its right of way.?” It will alse 
be liable in the case of fire communicated by its en- 
eine and an engine of the company owning the road,”® 
but not for fires caused by the negligence of the pro- 
prietary company alone.?® In most jurisdictions 
there are statutes imposing liability, without regard 
to negligence for fires communicated by locomo- 


390, 40 NYS 788; Parker v. Rensse- 
laer, etc., R. Co. 16 Barbs (N.Y.), 815% 
Shanchan v. New York, etc., R. Co., 
10 AbbPr -(N. Y-:-) 398; Lusk v. Ed- 
dington, 60 Okl. 134, 159 P 491, LRA 


24 Man. 544]. 

{a] Express company operating 
over railroad owes the railway em- 
ployees and all others rightfully up- 
on or near the track a duty to use 
ordinary care not to injure them. 
Wells v. McIntyre, (Tex. Civ. A.) 136 
SW 1196. 

{[b] Duty to employee of other 
road.—(1) Where a railroad company 
uses the tracks of another railroad, 
it owes a duty to the servants of the 
latter to exercise due care for their 
protection (Central of Georgia R. Co. 
v. Clark, 139 Ga. 313, 77 SE 31), (2) 
and to keep the same lookout for them 
on approaching trains as it owes to 
its own employees under like circum- 
stances (Denver, etc., R. Co. v. Elliott, 
59 Colo. 29, 148 P 269). 

[ce] Contributory negligence and 
assumption of risk may be a defense. 
Bailey v. Louisiana, ete., R. Co., 129 
La. 1029, 57'S 325. 

[dad] In Pennsylvania, under the act 
of Aprii 4, 1868, providing that, when 
any person shall be injured while em- 
ployed about the premises of a rail- 
road company of which he is not an 
employee, the right of action shall be 
such only as would exist if he were 
an employee, an employee of the own- 
er road is not a quasi employee of a 
company using the road by his em- 
ployer’s permission. ~ Hunt v. Phila- 
delphia, ete., R. Co., 227 Pa. 290, 76 A 
L35 

13. Kentucky, ete., R. Co. v. Min- 
ton, 167 Ky. 516, 180 SW 831. 

{a] Tlustration.—A railroad which 
injured the train repairer of another 
railroad to which it fed freight, but 
without any joint traffic arrangement, 
while he was working on its track, 
was not liable under the Federal Hm- 
ployers’ Liability Act, which creates 
liability only to employees; but this 
does not mean’that such a one could 
not, under .a proper showing, recover 
for his injuries either at common law 
or in any other manner which might 
be provided by the statute of the fo- 
rum. Kentucky, etc., R. Co. v. Minton, 
167 Ky. 516, 180 SW 831. 

Liability of railroad under Federal 


of another is liable for that- other’s 
negligence in operating a switch en- 
gine resulting in injury to one of its 
(the user’s) employees. Offner_ v. 
Chicago, ete., R. Co., 174 Ill. A. 82. 

15. See Master and Servant § 457. 

16. Illinois Terminal R. Co. v. 
Thompson, 210 Ill. 226, 71 NE 328 [aff 
112 Ill. A. 463]; Wisconsin Cent. R. 
Co. v. Ross, 142 Ill. 9, 31 NE 412, 34 
AmSR 49 [aff 43 Ill. A. 454]; Illinois 
Cent. R. Co. v. Kanouse, 39 Ill. 272, 89 
AmD 307; Lindsay v. Acme Cement 
Plaster Co., 220 Mich. 367, 190 NW 
275, 277 [cit Cyc]; Sibbald v. Grand 
Trunk R. Co., 19 Ont. 164 [aff 18 Ont. 
A. 184 (aff 20 Can. S. C. 259)]. 

17. Wabash, etc., R. Co. v. Peyton, 
106 Ill. 534, 46 AmR 705. But see Col- 
lier v. Great Northern R. Co., 40 Wash. 
639, 82 P 935 (holding that the mere 
fact that a railroad company, for the 
purpose of switching cars to and from 
its road, moved trains on the track of 
another road situated in a street, did 
not render the railroad in question lia- 
ble for injuries to a vehicle occasioned 
by its wheel dropping into a hole in 
the track of the other company). 

Duty as to employees see Master 
and Servant § 457. 

§ ate, as to passengers see Carriers 

18. Injuries to animals generally 
see infra XVIII in 52 C. J. 

19. Central of Georgia R. Co. v. 
Wood, 129 Ala. 483, 29 S 775; Illinois 
Cent. R. Co. v. Finnigan, 21 Ill. 646; 
Edwards vy. Buffalo, ete., R. Co., 8 App. 
Div. 390, 40 NYS 788; Illinois Cent. 
R. Co. v. Light, 4 Tenn. Civ. A. 262. 


20. See infra XVIII in 52 C. J. 
21. Edwards v. Buffalo, etc. R. 
Coe Se_ADPe Dive 090,040 SINISE ECSSs 


and see cases infra this section. 

22. Cincinnati, etc., R. Co. v. Nor- 
ris, 61 Ind. 285; Cincinnati, ete, R. 
Co. v. Bunnell, 61 Ind. 183; Pitts- 
burgh, ete., R. Co. v. Thompson, 21 
Ind. A. 355, 50 NE 828; Farley v. St. 
Louis, ete., R. Co., 72 Mo. 338; Tracy 
vy. Troy, etel, B.cCo., 138 IN, wY¥e! 480% 98) 
AmD 54 [aff 55 Barb. 529]; Edwards 
v. Buffalo, etce., R. Co., 8 App. Div. 


1917A 536. 

[a] Receivers of railroad, operat- 
ing train on track of another company 
by mere license without a lease, are 
not liable for the killing of stock, re- 
sulting not from negligence in the 
operation of a particular train, but 
from omission to inclose the road 
with a lawful fence, under a statute 
(Rev. L. [1910] §§ 1435, 1438), re- 
quiring every person or corporation 
operating any railroad to fence its 
road, the operation of a train not 
being the operation of a railroad un- 
der such circumstances. Lusk v. Ed- 
dington, 60 Okl. 134, 159 P 491, LRA 
1917A 536. 

23. East St. Louis, ete., R. Co. v. 
Gerber, 82 Ill. 632; Toledo, ete. R. 
Co. v. Rumbold, 40 Ill. 143; Illinois 
Cent. R. Co. v. Kanouse, 39 Ill. 272, 
89 AmD 307. ; 

24. Illinois Cent. R. Co. v. Light, 4 
Tenn. Civ. A. 262. 

25. Liability for fire generally see 
infra § 1243 et seq. 

Liability of company permitting use 
of road see supra § 1164. 

26. Jacksonville, ete, R. Co. v. 
Peninsular Land, etc., Co., 27 Fla. 1, 
157, 9 S 661, 17 LRA 33, 65; Slossen 
v. Burlington, etc., R. Co., 60 Iowa 
214, 14 NW 244, 10 NW 860; Pierce 
v. Concord R. Co., 51 N. H. 590; Ge- 
nung v. New York, ete. R. Co., 21 
NYS 97. 

27. Slossen v. Burlington, etc., R. 
Co., 60 Iowa 214, 14 NW 244, 10 NW 
860; Genung v. New York, ete., R. Co., 
21 NYS 97. 

28. Memphis, etc., R. Co. v. Rich- 
ardson, 126 Ark. 236, 190 SW 434. 

[a]. Thus, where fire was commu- 
nicated to cotton from engines of two 
roads operating over the same tracks 
each owning one, neither of the roads 
could escape liability on the ground 
that the fire was also set by a locomo- 
tive operated by the other. Memphis, 
etc., R. Co. v. Richardson, 126 Ark. 
236, 190 SW 434. 

29. Memphis, etc., R. Co. v. Rich~ 
ardson, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tives,*° and a company using the road of another 
has been held within the application of such a stat- 
ute,** and to be also liable under a statute imposing 
hability for fire caused by failure to keep the right 
of way clear of combustible material.?? 

[§ 1171] J. Connecting Roads.?? Where differ- 
ent companies operate connecting lines of railroad 
the liability of each is ordinarily, in the absence of 
statute or agreement to the contrary, limited to its 
own line,** each being liable for the negligence of 
its Own servants in the operation of its trains and 
not for that of the other,*® for, as is the general rule 
in the case of master and servant,?* a servant in the 
general employ of one railtoad may be so hired or 
loaned to another as to become for a time the latter’s 
servant, with all the legal consequences of the rela- 
tion,*’ and so as to release the general master from 
hability.°* Hence, where under an operating con- 
tract a train is turned over to a connecting road by 
another, and comes under the control and manage- 
ment of the receiving road, which pays a reasonable 
rental for the equipment and a proportionate share 
of the operating expenses including the pay of the 
crew, the delivering road is not liable for injuries to 
persons while the train is in the control of the receiv- 
ing company.°® The fact that one company is a 
stock-holder in a connecting line does not render it 
lable for the negligence of, the servants of that com- 
pany.*° 

[§ 1172] K. Terminal Company or Railroad Com- 
pany.*! Where a railroad properly and of necessity 
has entered into a contract with a terminal or union 
station company, by which its trains, while in the 
station, are controlled by the terminal company, it is 
not liable for the acts of the terminal company which 
it cannot control,*? but where the servants of the 
railroad company remain in charge of its trains not- 
withstanding they are under the direction of the 
terminal company, both the terminal company and 
the railroad company may be liable for an injury 
resulting from a negligent act of the employees of 
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the railroad concurring with a negligent act of the 
terminal company.‘ Where an employee of a ter- 
minal company acts in the performance of a particu- 
lar duty as agent both of the terminal company and 
of the railroad companies using its facilities, both 
may be liable for his negligence.44 The terminal 
company is liable for negligent acts in which it par- 
ticipates,*® and where other railroads use its tracks, 
it may under the rules applicable in the case of a 
railroad permitting the use of its tracks by others 
generally,*® be liable for their negligence, although 
not guilty of negligence itself.47 

Injuries to employees. The fact that a railroad 
company is a stockholder in a terminal company, the 
facilities of which it uses, does not impose liability 
upon it in tort for injury to the employees of the 
terminal company.*® It has been held that, while 
railroad companies may, in contracts to facilitate the 
movements of trains at terminals, incur liabilities 
for injuries to the employees of other companies re- 


‘sulting from the negligence of their own employees, 


such contracts will not by construction be extended 
to the movements of trains beyond the scope of their 
terms.*® 

[§ 1173] L. Owner or User of Cars®>°—1, In Gen- 
eral. A company using for its own purpose a car 
received from another company must be regarded as 
having adopted it as part of its own equipment,®? and 
it is subject to the same liability in its use as if it 
were itself the owner of the car;>* in such ease, 
where the car is used without authority and against 
the rights of the owner, the owner will not be liable, 
although the cause of the accident was a secret de- 
fect in the car, which might be found to have been 
known to him.°? A company, which leases a car to 
another, will not be lable for injury to one in load- 
ing such car where it is not shown that the defect 
causing the injury existed at the time of the lease.°* 

[§ 1174] 2. Liability toward Employees. A rail- 
road company, which transfers a car of its own to a 
connecting carrier for use upon its line, is, according 


30. See infra §§ 1245-1258. 

31. Chicago, etc., R. Co. v. Neilson, 
118 Ill. A. 343; Bush v. Southern R. 
Co.; 63 S. C. 96, 40 SE 1029. 

32. Chicago, etc., R. Co. v. Meil- 
son, 118 Ill. A. 343. 

33. Liability for act of joint em- 
ployee see infra § 1186. 

Liability of connecting carriers as 
carriers of: 

Goods see Carriers §§ 837-941. 
Passengers see Carriers § 1312-1321. 

34. Pennsylvania R. Co. v. Jones, 

Rh UM Sie Ooo LDP SClUalsOnuow, ela eG 


176; McCaffrey v. Georgia Southern 
R. Co., 69 Ga. 622. 
35. Pennsylvania R. Co. v. Jones, 


Tb WLS Sos, £0) SCUC136, 29h ed: 
176; Atchison, etc., R. Co. v. Coch- 
ran, 43 Kan. 225, 23 P 151, 19 AmSR 
129, 7 LRA 414, 


36. See Master and Servant § 1462. 
37. Delaware, etc., Co. v. Van Der- 
pool, 292 Fed. 688. 


38. Delaware, etc., Co. v. Van Der- 
supra. 

39. Delaware, etc., Co. v. Van Der- 
pool, supra; Central Vermont R. Co., 
v. Bain, 58 Can. S. C. 433, 48 DomLR 
199 [app dism (1921) 2 A. C. 412, 59 
DomLR 445, (1921) 3 WestWkly 44]. 

[a] Such operation is not. joint, 
simply because it is “through” or 
“continuous.” Central Vermont R. 
Co. v. Bain, 58 Can. S. C. 433, 48 Dom 
LR 199 [aff (1921) 2 A. Cx 412, 59 
DomLR 445]. 

40. Mathews v. Atchison, etc., R. 
Co., 60 Kan. 11, 55 P 282; Atchison, 
etc., R. Co. v. Cochran, 43 Kan, 225, 
22 P 151, 19 AmSR 129, 7 LRA 414. 


Liability by reason of stockholding 
See Supra § 1135. 

41. Liability as to passengers us- 
ing union station see Carriers § 1319. 

Liability of terminal railroad com- 
pany as lessor see supra § 1154. 

42. Burns v. Delaware, etc., Co., 
116. App. Div. 111,101 NYS 225. 

[a] Rule applied to obstruction of 
street by position in which an engine 
and train were put and kept by the 
direction and control of the station 
company, causing a horse to become 
frightened. Burns v. Delaware, etc., 
Cos, AL6 App, SDIV. A117 S101 UNSYS) 2215. 

43. Hunt v. New York, etc., R. Co., 


212 Mass. 102, 98 NE 787, 40 LRANS. 


778. 

[a] Rule applied to an injury toa 
person at a terminal station occa- 
sioned by a backing train running 
over a bumper at the end of a track 
where the negligent act of the rail- 
road’s employees, either in applying 
too much power from the locomotive, 
or in driving the train at too high a 
speed against the bumper, or in fail- 
ing properly to inspect the brakes and 
other appliances for governing the 
grade, may have concurred with the 
negligent act of the terminal com- 
pany in giving signals for the speed 
of the train and its position in the 
station. Hunt v. New York, etc., R. 
Co., 212 Mass. 102, 98 NE 787, 40 LRA 
NS 778. 

44, Beal v. Chicago, Re Co;, 
(Mo.) 285 SW 482, 

[a] Rule applied to a watchman, 
paid by a terminal company having 
parallel tracks with defendant rail- 


ete., 


way at a crossing to raise and lower 
gates for trains passing the crossing, 
the raising and lowering of the gates 
being to prevent accidents and to save 
not only the railroad, but the terminal 
harmless from damages for injuries. 


Beal v. Chicago, etc., R. Co., (Mo.) 
285 SW 482. 

45. Washington. R., ete, Co. v. 
Washington Terminal Co., 44 App. (D. 
C.) 470. 

46. See supra § 1160. 


47. Gallup v. Toledo Terminal R. 
Co., 26 Oh. A. 447, 160 NE 493. 

48. Friedman v. Vandalia R. Co., 
254 Fed. 292, 165 CCA 580, : 

49. Ann Arbor R. Co. v. Addison, 
84 Oh. St. 259, 95 NE 827. 

50. Liability of initial, interme- 
diate, or final carrier as to persons 
working on or about cars see infra 
SEXT in 152) Cade 

51. McNamara v. Boston, etc., R. 
Co., 202 Mass. 491, 89 NE 131; Jetter 
v. New York, etc., R. Co., 2 Abb. Dec. 
(N. Y.) 458, 2 Keyes 154; Atche- 
sot v. Grand Trunk R. Co., 1 Ont. L. 
168. : 

52. McNamara vy. Boston, ete., R. 
Co., 202 Mass. 491, 89 NE 181. 

[a] As to strangers, its duty is 
not discharged by merely establish- 
ing an adequate system of inspection 
and providing a sufficient number of 
competent inspectors. McNamara v. 
Boston, ete., R. Co., 202 Mass. 491, 89 
NB 131. 

53. McNamara y. Boston, ete, R. 
Co., supra. 

54. Rogers v. Lake Shore, ete., R. 
Co. 12608.) Cir. Cty Nz.S.) 207. 
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to some authorities, liable for an injury to the sery- 
ants of the connecting carrier for an injury caused 
by a defective car negligently transferred by it,°° 
and notwithstanding the company employing them 
was also negligent in regard to inspecting and receiv- 
ing the ear.°* By other authorities, however, it is 
held that the liability of the delivering company 
ceases as soon as the receiving company has inspected 
and assumed control of the ear,°* except as to latent 
or secret defects.°* The duty of the railroad toward 
its own employees with regard to the inspection of 
and discovery of defects in the cars of other com- 
panies used by it is elsewhere considered.*® 

Use of car for own purpose. In any event, if the 
receiving company, after the car should have been 
returned, fails to do so and uses it in its own business, 
the company owning it will not be liable for injuries 
to the servants of the other company due to the de- 
fects in the ecar.°° 

[§ 1175] M. Industrial or Logging Roads. Cor- 
porations other than railroad companies, which con- 
trol and operate railroads merely as adjunets or in- 
strumentalities of their business,®? or operate a pri- 
vate railroad for logging purposes,°? are liable to the 
same extent as an ordinary public railroad company 
for the negligence or misconduct of their servants, 


55. Hoye v. Great Northern R. Co., 
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existing before its receipt, the omis- 
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but notwithstanding there is a close relationship 
between the corporations, such liability does not 
attach where the railroad is operated and managed 
by a distinct corporation which serves members of 
the public generally as a common carrier.®* 

Liability for fires. A company controlling and 
operating an industrial or logging road will also be 
liable for fires negligently caused by igniting com- 
bustible material allowed to accumulate on the right 
of way. 

[§ 1176] N. Shippers, Consignees, or Others than 
Railroads Moving, Loading, or Unloading Cars.°® 
A shipper, consignee, or other private individual will 
be liable for injuries occasioned by his negligent or 
wrongful acts, or those of his servants or agents 


within the scope of their employment, in moving or 


handling the cars of the railroad.** Where a rail- 
way company permits third persons to place loaded 
cars on a spur track, negligence of the servants of 
such third persons in placing cars so near the main 
line as to cause a collision is the negligence of the 
company.*? As between the ultimate carrier and 
the’ consignee the carrier will be liable for injuries 
to third persons caused by the ear or its contents 
while in the possession of the railroad awaiting de- 
livery to the consignee.*® 


business of a railroad company is sub- 


°120 Fed. 712; Teal v. American Min. 
Co., 84 Minn. 320, 87 NW 837; Moon 
v. Northern Pac. R. Co., 46 Minn. 106, 
48 NW 679, 24 AmSR 194 [dist Saw- 
yer’ v. Minneapolis, ete, R. Co., 38 
Minn. 103, 35 NW 671, 8 AmSR 648]. 
See St. Louis, etc., R. Co. v. Bass, 
(Tex. Civ. A.) 140 SW 860 (holding 
that by being a member of a rail- 
road association, which permitted 
members to use the cars of each oth- 
er for a stipulated per diem, a rail- 
road became liable for defects of its 
cars, causing injury to employees of 
other roads using such cars, which 
defects, under the circumstances, 
were known or should have been 
known to it, and where it failed to use 
ordinary care in discovering such de- 
fects and failed to repair them). 

56. Hoye v. Great Northern R. Co., 
120 Fed. 712; Teal v. American Min. 
Co., 84 Minn. 320, 87 NW 837; Moon v. 
Northern Pac. R. Co., 46 Minn. 106, 48 
NW 679, 24 AmSR 194. 

[a] Where both companies are 
negligent, the one in delivering and 
the other in receiving a defective car, 
they are jointly liable. Hoye v. Great 
Northern R. Co., 120 Fed. 712. 

[b] Failure of receiving company 
to inspect and repair, being solely ofa 
negative character, is not a mew and 
independent cause interrupting the 
continuous sequence between the de- 
livering company’s negligence and the 
injury. In its last analysis the neg- 
ligence of the receiving company 
would be the failure to interrupt the 
consequences likely to flow from the 
original negligent act of the deliver- 
ing company by inspecting and repair- 
ing the car—a contributing, not the 
sole proximate, cause. Teal v. Amer- 
ican Min. Co., 84 Minn. 320, 87 NW 
837. 

57. Roberts v. Southern Pac. Co., 
54 Cal. A. 315, 201 P 958; Missouri, 
etc., R. Co. v. Merrill, 65 Kan. 436, 70 
PSs oe, Ams R280, Looe Ve EvAre ld 
[overr Missouri, etc., R. Co. v. Mer- 
rill, 61 Kan. 671, 60 P 819]; Glynn v. 
Central R. Co., 175 Mass. 510, 56 NE 
698, 78 AmSR 507. 

[a] Rule stated.—There being a 
positive duty resting on a railroad 
company to inspect cars turned over 
to it by another company for trans- 
portation, to the end that its em- 
ployees may not be injured by defects 


sion or negligent discharge of such 
duty breaks the casual connection be- 
tween the negligence of the company 
tendering the defective car and 
plaintiff’s injury. In such cases the 
failure to inspect, or the negligent 
manner of doing it, is the proximate 
cause of the injury to the employee, 
and the negligence of the company 
turning over the unsafe car is the re- 
mote cause. Missouri, ete., R. Co, v. 
Merrill, 65 Kan. 436, 70 P 358, 93 
AmSR 287, 59 LRA 711. ; 

[b] Loss of control over car, and 
over the servants having it in charge, 
relieves the furnishing company from 
responsibility to the employees of the 
receiving company. Roberts v. South- 


ore Pach Co, 254 "Call Ava 55 20ne e. 
58. Leas v. Continental Fruit Ex- 


press Co., 45 Tex. Civ. A. 162, 99 SW 
859, 50 Tex. Civ. A. 584, 110 SW 129. 

[a] Refrigerator car company 
which constructs and furnishes car 
for transportation over a: railroad 
will be liable for an injury to an em- 
ployee of the railroad company due to 
a defective condition of the car which 
could not be discovered by the road 
receiving the car by proper inspection 
when the car was received or while it 
is in its possession, and thus excludes 
any liability on the part of the rail- 
road company. Leas v. Continental 
Fruit Express Co., 45 Tex. Civ. A. 
162, 99 SW 859, 50 Tex. Civ. A. 584, 
110 SW 129. 

59. Duty of railroad toward its em- 
ployees: 

As to cars of other companies gen- 
heey see Master and Servant § 
As to inspection and repair see Mas- 

ter and Servant § 538. 

60. Sawyer v. Minneapolis, ete., R. 
Co., 38 Minn. 103, 35 NW 671, 8 AmSR 
648; Continental Fruit Express Co. 
ee 50 Tex. Civ. A. 584, 110 SW 

61. Canton Co. v. Brown, 299 Fed. 
147 [certiorari den 266 U. S. 612 mem, 
45 SCt 95 mem, 69 L. ed. 467 mem]; 
The Santa Barbara, 299 Fed. 147 [cer- 
tiorari den 266 U. S. 612 mem, 45 SCt 
95 mem, 69 L. ed. 467 mem]; Bethle- 
hem Steel Co. v. Raymond Cement 
Pile Co., 141 Md. 67, 118 A 279. 

[a] Crossing accident.—A com- 
pany operating trains and doing the 


ject to the liabilities imposed by Gen. 
St. (1906) §§ 3148, 3149, in case of a 
crossing accident, although the busi- 
ness is done as an incident to, or in- 
dependently of, other business legal- 
ly or illegally engaged in, and even 
though the name of the company and 
its primary business indicates that 
of a lumber or milling company. 
Grace v. Geneva Lumber Co., 71 Fla. 
31, 70 S 774. 

62. Snipes v. Camp Mfg. Co., 152 
N. C.. 42, 67 SE 27; Stewart v. Cary 
Lumber Co., 146 N.C. 47, 59 SE 545. 

63. Stephens vy. Louisiana Long 
Leaf Lumber Co.,.122 La. 547, 47 S 
887; Bethlehem Steel Co. v. Raymond 
Comerete, Pile Co., 141 Md. 67, 118 A 

64. Canton Co. v. Brown, 299 Fed. 
147 [certiorari den 266 U. S. 612 mem, 
45 SCt 95 mem, 69 L. ed. 467 mem]; 
Thomas v. Hammer Lumber Co., 153 
N. C. 351, 69 SE 275, 32 LRANS 584; 
Simpson vy. Enfield Lumber Co., 133 
N.. C. 95, 45 SH 469, 7131" NiiGs 51842 
SE 939; Craft v. Albemarle Timber 
Cor, Ls2MN., Cy dole 23S 4076 

[a] TIllustration.—Where a corpo- 
ration operated a railroad extending 
along a pier which it also owned and 
operated, and owned all of the stock 
of the railroad corporation holding ti- 
tle to the railroad tracks, the railroad 
being operated as a mere instrumen- 
tality of the company operating the 
pier, it was held liable for a fire 
caused by ignition by an engine of in- 
flammable refuse Swept from cars 
onto tracks. Canton Co. v. Brown, 
299 Fed. 147 [certiorari den 266 U. S. 
612 mem, 45 SCt 95 mem, 69 L. ed. 
467 mem]. 

Liability for engines operated by 
independent contractor see Master 
and Servant § 1543. 

65. Liability of railroad to persons 
working on or about cars see infra 
DDO uy al Owidhe 

74 Iii. 


£ 66. Noble v. Cunningham, 
1: 

67. Georgia Pac. R. Co. v. Under- 
ee 90 Ala. 49, 8 S 116, 24 AmSR 
756. 

68. Gulf, etc., R. Co. v. Fowler, 57 
Tex. Civ. A. 556, 122 SW 593. 

[a] Thus, where a railroad com- 
pany leaves a car containing sulphur- 
ic acid on a Sidetrack for delivery to 
a consignee, while the acid is leak- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1176-1182] 


Negligence in loading cars. A railroad company 
will not ordinarily be liable for injuries caused by 
the negligence of a shipper while loading a car fur- 
nished him for that purpose.®® 

[§ 1177] O, Owner of Land on Which geht 
Track Is Located; Owner of Private Switch Track. 
The owner of land allowing a spur track to be con- 
strueted thereon, which is used by a railroad and 
himself for their common interest, is liable for in- 
juries occasioned where the railroad is using the 
spur track for the mutual benefit of himself and the 
railroad‘® or for his benefit,7! but he is not liable 
where the injury is occasioned where the railroad is 
using the track for other purposes.72 The owner of 
a private switch track and not the railroad, it has 
been held, is liable for an injury occasioned by a 
movement of cars thereon by the railroad for his pur- 
poses,** and further it has been held that the rail- 
road is not hable for the negligent operation of its 
cars upon a private switch by the employees of the 
switch owner.*+ 

[§ 1178] P. Person Maliciously Interfering with 
Property. ; One who maliciously interferes with rail- 
road cars or machinery is liable for injury caused by 
his wrongful act.*® 

[§ 1179] Q. Persons Placing Obstructions over or 
near Track.,- One who constructs and maintains an 
obstruction over or near a railroad track may be lia- 
ble to a person injured by his negligence in so doing, 


ing from the car, or in which the car- , reason 
boys containing the acid have been 
broken by its servants while placing 
the car on the sidetrack, it will be 
liable to the owner of a horse for in- 
juries to the horse caused by its step- 
ping into a pool formed by the acid. 
Gulf, etc., Co. v. Fowler, 57 Tex. Civ. 
A556, 122° SW 593. 

69. Washington v. Texas, etc., R. 


ing as 


Fed. 911; 
Co.,; 


gence, 
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of his failure to sound the 
whistle and ring the bell at a cross- 
required by 
negligence constituting nonfeasance 
(Burt v. Missouri Pac. 
Hamm v. Chicago, etc., 

211 Mo. A. 460, 245 SW tiogy, 
(2) he is answerable for his negli- 
independent of statute, in ap- 
proaching a crossing in a town over 


[oi -Cosed: 1109 


although the railroad has consented thereto.’® 

[§ 1180] R. Agents or Employees of Railroad— 
1. Personal Liability in General. In those jurisdic- 
tions in which a distinction is drawn between acts of 
misfeasance and nonfeasance in determining the per-: 
sonal lability of a servant for his acts," the agent 
or employee of a railroad company is held to personal 
liability only for his acts of misfeasance;**® but in 
other jurisdictions such liability is imposed whether 
the negligent or wrongful act by which the injury is 
occasioned is gne of misfeasance or of nonfeasance,*® 
and the agent or employee cannot escape liability 
upon the ground that he was acting merely as agent 
for another.*° Where the duty of the servant arises 


‘only because of the duty imposed upon the railroad, 


his employer, he can be held liable only where a duty 
is owing by the railroad to the person injured.** 

[§ 1181] 2. Negligence of Coemployee. An em- 
ployee of a railroad company is not liable for the 
negligence of a fellow employee unless he has some 
direct control over, or participation in, the wrong 
complained of;%? and it has been held that em- 
ployees, whose negligence contributed to the accident, 
but whose acts were entirely independent of each 
other, are not jointly liable for the acts of each oth- 
er,®* although the master may be responsible for 
the negligence of both.** 

[§ 1182] 3. Use of Defective Equipment. Where 
a railroad company furnishes defective equipment to 


160 Cal. 237, 116 P 518; Hisle v. Kan- 
ee City Southern R. Co., 91 Kan. 572, 

38 P 610, AnnCas1915C 107; - Illinois 
aks R. Co. v. Archer, 113 Miss. 158, 
74S 135. 

[a] Illustrations.—(1) Where he is 
not personally present and directing 
the work, a railroad foreman who em- 
ploys and discharges laborers, and is 
in general charge of them, is not 


statute, such 


RoeCon as 


Co., 22 Tex. Civ. A. 189, 54 SW 1092. 


70. Earley v. Hall, 89 Conn. 606, 95 
A 2. 
71. Earley v. Hall, supra. 


72. Earley v. Hall, supra. 


73. McWilliams v. Detroit Cent. 
Mills Co., 31 Mich. 274. 
74 Sauls v:. Chicago, etc., R. Co., 


36 Tex. Civ. A. 155, 81 SW 89. 

75. Munger v. Baker, 65 Barb. (N. 
Y.) 539, 1 Thomps. & C. 122. 

76. Dukes v. Hastern Distilling Co., 
51 Hun 605, 4 NYS 562 [aff 123 N. Y. 
652 mem, 25 NE 954 mem]. But see 
Stoneback v. Thomas Iron Co., 2 Pa. 
Cas. 97, 4 A 721 (where negligence was 
not shown). 

Liability for collision or accident to 
trains see infra XIX in 52 C. J. 

{a] For example, one who main- 
tains a bridge connecting buildings 
occupied by him on the opposite side 
of a railroad is liable to a brakeman 
who is struck by it while operating 
the brakes on a car, where he has been 
notified by the railroad that the bridge 
jis dangerous and must be removed. 
Dukes v. Eastern Distilling Co., 51 
Hun 605, 4 NYS 562 [aff 123 N. Y, 652 
mem, 25 NE 954 mem]. 

See Master and Servant § 
T5102) 

Personal liability of servant gen- 
erally see Master and Servant §§ 1512- 
1514. 

78. Burt v., Missouri Pac. R. Co., 
294 Fed. 911; Bryce v. Southern R. 
Co., 125 Fed. 958 [aff 122 Fed. 709]; 
Kelly v. Chicago, etc. R. Co., 122 
Fed. 286; McGinnis v. Chicago, etce., 
R. Co., 200 Mo. 347, 357, 98 SW 590, 
118 AmSR Ger, 9 LRANS 880, 9 Ann 
Cas 656; Hamm v. Chicago, vetc., it 
Co., 211 Mo. A. 460, 245 SW 1109. 
See Suydam v. Moore, 8 Barb. (N. Y.) 
358 (where servant was held liable). 

{a] “hus (1) while an engineer is 
mot liable for injuries sustained by 


which many people were crossing 
without giving signals of proper 
warning and without keeping a prop- 
er lookout, and by reason thereof in- 
juring a person using the crossing 
(Burt v. Missouri Pac. R. Co., supra). 


79. U. S.—Burrichter v. Chicago, 
ete., R. Co., 10 F. (2d) 165 (Minne- 
sota). 


Cal.—Zibbell v. Southern Pac. R. 
Coy, LE0NCals 23rd 6 Meroe 
Ga.—Louisville, ete., R. Co. v. Pee- 
ples, 136 Ga. 448, 71 SE 805; Southern 
R. Co. v. Grizzle, 124 Ga. 735, 53 ‘SE 
244, 110 AmSR 191. 
Ind.—Blue v. Briggs, 12 Ind. A. 
Illinois Cent. R. 


105, 39 NE 885. 

Iowa.—Hough vy. 

Co., 169 Iowa 224, 149 NW 885 (en- 
gineer failing to sound statutory sig- 
nals held liable). 

Ky.—Haynes v. Cincinnati, etc., R. 
Co., 145 Ky. 209, 140 SW 176, AnnCas 
1913B 719, 146 Ky. 739, 143 "SW 146; 
Illinois Cent. R. Co. v. Coley, 121 Ky. 
385, 89 SW 234, 28 KyL 336, 1 LRANS 
370; Martin v. Louisville, ete, R. 
aoe 95 Ky. 612, 26 SW 801, 16 KyL 


S. C.—Ellis v. Southern R. Co., 72 
S. C. 465, 52 SE 228, 3 LRANS 378. 

Tenn.—L. & N. R. Co. v. Toombs, 6 
Tenn. Civ. A. 615. 

80. Blue v. Briggs, 12 Ind. A. 105, 
39 NE 885; Hough y. Illihois Cent. 
R. Co., 169 Iowa 224, 149 NW 885; 
Martin v. Louisville, etc., R. Co., 95 
Ky. 612, 26 SW 801, 16 KyL 150. 

81. Kuchler v. New Jersey, etc., R. 
Cot LOZINE Se Ts 33 3n 14 OVA 3'219¢ 

[a] Illustration. Where the rail- 
road was not liable for injuries re- 
sulting from the accumulation of ice 
on park steps leading to its station, 
its station agent was not liable. 
Kuchler v. New Jersey, etc., R. Co., 
104 N. J. 2. 333, 140 A 329. 

82. Zibbell v. Southern Pac. R. Co., 


answerable for injury‘ caused by the 


negligence of a.subforeman directing 
the loading of a car, in the absence of 
evidence that he had chosen an in- 
competent subforeman. Hisle v. Kan- 
sas City Southern R. Co., 91 Kan. 572, - 
138 P 610, AnnCas1915C 107. (2) An 

engineer in switch yards, engaged in 
making up a train in the yards at 
night, under the immediate supervi- 
sion of a switch foreman and obeying 
his orders, who was moving his en- 
gine, and controlling its speed solely 
by lantern signals by the foreman 
and switchmen on the ground or cars, 
is not liable for the death of an em- 
ployee of another railroad company, 
also using the yards, where the en- 
gineer had no knowledge of the pres- 
ence of decedent. Chandler v. Chi- 


cago, ete, R. Co, 251 Mo. 592; 158 
Sw 35. 
[b] Conductor and brakeman are 


not liable for failure to give statutory 
warning. of approach to crossing un- 
der Comp. St. (1919) § 4820, and they 
are not jointly liable with the rail- 
road company and engineer and fire- 
man for failure of the engineer and 
fireman to give such signals. Jake- 
man v. Oregon Short Line R. Co., 43 
Ida. 505, 256 P 88. 

83. Atchison, etc., R. Co. v. Bratch- 
er, 99 Okl. 74, 225 P 941, 

[a] Illustration.—Where a mem- 
ber of the crew of a train standing 
at a crossing negligently beckoned a 
traveler on the highway across the 
track in front of a running train 
which killed him, the engineer of the 
running train being liable for the 
death under the last clear chance doc- 
trine, neither employee would be lia- 
ble for the negligence of the other, 
the principle of liability being differ- 
ent. Atchison, etc., R. Co. v. Bratch- 
er, 99, OKI. 74, 225 P9411). 

84. Atchison, HOH ICO, 155 Bratch- 
er, 99 Okl. 74, 225 P 941, 
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an employee and directs him to operate it, the serv- 
ant is not personally liable for injuries occasioned 


by reason of such defect.8® 


[§ 1183] 4. Statutory Liability for Injury to An- 
Under statutes making railroads and their 
agents liable for injury to animals where the road is 
not fenced,®® the term “agent” has been held to ap- 
ply to engineers®? and firemen®® engaged 1 in the oper- 
ation. of “the trains by which such injuries are in- 


imals. 


flicted. 


[§ 1184] S. Joint Liability—1. In General. 
the circumstances are such that one railroad company 
is liable for the acts of another railroad company 
or other person in the operation and management of 
the road,*® such liability is ordinarily joint,®° as, 
for example, in the case of the lability of a lessor 
for the negligence of the lessee,®! or of a road for 
the acts of another road which it permits to use it,®” 
or of another road which it owns and operates,®* or 
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[§§ 1182-1185. 


a liability of a consolidated company for the acts of 
a constituent company, because of the consolida- 


tion, it has been held that, while the consolidated cor- 


poration as well as the constituent company is lia- 
ble, the lability is not joint.®® 
joint liability is not affected by the fact that one 
company may be entitled to recover over from the 
other,°® nor by a contract between the companies, 
or persons lable, fixing as between themselves on one 


The existence of a 


of them only a lability imposed by law®’ or a duty 


Where 


in cases of joint operation.°* However, in the case of 


85. Haynes v. Cincinnati, 
Co., 145 Ky. 209, 140 SW 176, AnnCas 
1913B 719, 146 Ky. 739, 143 SW 380. 

[a] Reason for rule.—It is neither 
the province nor the duty of the serv- 
ant to dictate to the master the char- 
acter of tools, implements, or ma- 
chinery that he shall be provided 
with. The servant has usually no 
right of selection or voice in the kind 
or quality of machinery or imple- 
ments- he must work with. These 
things are furnished by the master, 
and if they are defective or unsafe 
the liability attaches to the master, 
and not to the servant. Haynes v. 
Cincinnati, ete., R. Co., 145 Ky. 209, 140 
SW 176, AnnCasi1913B 719, 146 Ky. 
~ 739, 148 SW 380. 

[b] Rule applied.—Where plain- 
tiff was injured by the explosion of a 
defective locomotive boiler, the de- 
fective condition of which it was al- 
leged was well known to the railroad 
company and the engineer, or could 
have been known to them by the ex- 
ercise of ordinary care, it was held 
that the engineer was not personally 
liable. Haynes v. Cincinnati, etc., R. 
Co., 145 Ky. 209, 140 SW 176, AnnCas 
1913B 719, 146 Ky. 739, 143 SW 146. 


86. See statutory provisions. 

87. Suydam v. Moore, 8 Barb. (N. 
YE) BOSt wot. JOMNSDUBY,) CLC. 0. COV. 
Hunt, 59 Vt. 294, 7 A 277; Clement 


v. Canfield, 28 Vt. 302. 

88. Suydam v. Moore, 8 Barb. (N. 
Y.) 358; St. Johnsbury, etc., R. Co. v. 
Hunt, 59 Vt. 294, 7 A 277; Clement v. 
Canfield, 28 Vt. 302. 

89. Circumstances imposing liabil- 
ity see supra §§ 1134-1183. 

Joint or several liability generalty 
see Torts [38 Cyc 483]. 

90. See cases infra notes 91-94. 

Several roads using tracks of an- 
other see supra § 1166. 

9 U. S._Chicago, etc., R. Co. v. 
Willard, 220 U. 8.1413, 32 sct 460, 55 
L. ed. 521; Case v. Atlanta, etc., R. 
Co., 1225 Fed. 862; Northern Pac. R. 
Co. v. Mentzer, 214 Fea. 10, 180 CCA 
404; Toledo, etc., R. Co. v. Bartley, 
172 Fed. 82, 96 CCA 570. 

Til.— Gilbert v. St. Louis, etc., R. 
Co., 220 Ill. A. 51; Wabash R. Co. v. 
Humphrey, 127 Tll. A. 334; Wabash 
R. Co. v. Keeler, 127 Ill. A. 265. 

Ind.—Evansville R. Cos. v. Cooksey, 
63 Ind. A. 482, 112 NE 541. 

Iowa.—Sorenson v. Chicago, ete., 
R. Co., 183 Iowa 1123, 168 NW 313. 

N. Y.—Abbott v. Johnstown, etc., 
Horse R. Co., 80 N. Y. 27, 36 AmR 572; 
Durfee v. Johnstown, etc., Horse R. 
Co., 71 Hun 279, 24 NYS 1016. 

N. C.—Williams v. Randolph, etc., 
Be Co., 182 N. C. 267, 108 SE 915; Lloyd 

Southern R. Co;; 166 N.C. 24, 81 SE 
1003 [aff 239 U. Ss 496, 36 SCt 210, 60 


etc., R.}] L. ed. 402]. 


ete. RassCo,.-evs 


Oh.—Cincinnati, 
(Repr int) 196, 3 


Sleeper, 5* Oh. Dec. 
AmLRec 464, 

Okl.—Hammond v. Kansas, ete., R. 
Cor, LOM OK Zio 4t ES Tots 

S. C.—Miller v. Atlantie Coast Line 
RA Co, 140) Sew 123) D882 h6i be Lcers= 
tiorari den sub nom. Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 memJ; Rook- 
ard wi Atlanta ieteseR. 60.2347 8S. ©: 
190, 65 SE-1047, 137 AmSR 839; 27 
LRANS 435; Chester Nat. Bank y. 
Atlanta, éte., R. Co., 25 S: C. 216. 

{a] Statutory liability.—Shaffer 
v. Chicago, etc., R. Co.,-300 Mo. 477, 
254 SW 257 [aff 263 U. S. 687, 44 SCt 
228, 68 L. ed. 507]; Fleming v. Louisi- 
ana, ete., R. Co., 263 Mo. 180, 172 SW 
Soe 
[b}] Joint right of control.—If the 
lessor and lessee have a joint right of 
control, both are principals and both 
are liable to a person injured by the 
negligent operation of a train. Cin- 
cinnati, ete., R. Co. v. Sleener, 5 Oh. 
Dec. (Reprint) 196, 3 AmLRec 464. 

92. Pennsylvania Co. v. Ellett, 132 
Tll. 654, 24 NE 559; Pennsylvania Co. 
v. Greso, 102 Ill. A. 252; Pennsylva- 
nia Co. v. Greso, 79 Ill., A. 127; Cleve- 
land, ete., R. Co. v. Bender, 69 Ill. A. 
262; Hollins v. New Orleans, etce., R. 
Co., 119 La. 418, 44 S$ 159; 

{a] Where one company permitted 
another operated by a receiver to use 
its road under such conditions as it 
would be liable for the act of such 
company or receiver, it was held 
jointly liable with another company 
which. purchased the user road from 
the receiver and assumed all his lia- 
bilities for a tort of the receiver com- 
mitted during his operation of the 
road. Wilson v. Colorado, ete., R. Co., 
57 Colo. 303,142, P 174 (explosion of 
dynamite in car on track). 

{b] Failure to fence.—Berchold v. 
Lake Shore, ete., R. Co., 4 Oh. Dec. 
(Reprint) 327, 1 ClevLRep 314. 

93. Hollins v. New Orleans, etce., 
Reo Co., 119" La. 418. 44°78 159; 

[a] Liability in solido.—Where one 
railroad owns and operates an«ther, 
although the autonomy of the latter 
is preserved for the convenience of 
parties, the two companies may be 
condemned in solido for a tort com- 
mitted in the course of such opera- 


tion. Hollins v. New Orleans, etce., 
R. Co., 119 La, 418, 44 § 159. 
94. Morrison v. Kansas City, etc., 


R. Co., 162 Mo. A. 662, 145 SW 137. 
[a] For example, ‘where , compa- 
nies jointly operate a railroad, one 
furnishing cars and the other paying 
employees, they are jointly liable un- 
der a statute imposing liability for 
injuries to animals due to failure to 
fence a right of way. Morrison v. 


owed to third persons.°& 
for the acts of others cannot object that it is sued 
jointly ;°® plaintiff is not obliged to sue all but may 
elect to sue either.! 

[§ 1185] 2. Concurrent Negligence.? 
coneurrent negligence of two railroad companies, or 
of a railroad company and another person, contrib- 
utes to.an injury, they are jointly liable, and may be 
sued jointly,® or it has been held they may be sued © 


A company jointly hable 


Where the 


Kansas City, etc., R. 162 Mo. A. 
662, 145 SW. 137. 

[b] Where corporations in adjoin-- 
ing states operate continuous line of 
railroad jointly by the same officers 
and employees, with common funds, 
and use each other’s equipment in- 
discriminately, an employee injured 
by negligence of one may sue one or 
eke companies. Wichita Falls, etce., 

ve Co. v." Puckett; 53 OKI 463;e1b ee 


95. Langhorne v. Richmond R. Co., 
91 Va. 369, 22 SH 159. 


Cox; 


9624 "Taylors ivi aria etc., RR. ; 
Coy: 129sba. 113, 5654S 782 
97.1) Pell? vy Joliet, etc., R. Co... 142 


Ill. A. 362 [aff 238 Tl. 510, 87 NE 542]; 
Lindsay v. Acme Cement Plaster ‘Cos; 
220 Mich. 367, 190 NW 275; Story v. 
Concord, ete.;)R. Cor; 70eN: HL. 364, 48 


A 288 
98. Louisville, ete., R. Co. v. Roth, 
130 Ky. 759, 114 SW 264; McDonald 


v. Randolph, etc., R. Co.; ‘165 N. C. 622, 
81.SE 1017. 

99. Chicago, etc., R. Co. v. Willard, 
ae U. §S. 413, 31 SCt 460, 55° L.-ed. 

Separable controversy as affecting 
right to remove cause see Removal of 
Causes [34 Cyc 1267]. 

a Chicago, ete., R.. Co. vi, Willard, 
220 U. S. 413, 31. SCt 460,.55 L. ed. 
5213 Wisconsin Cent. R. Co. v. Ross, 
142 Tl. 9, 31 NE 412, 34 AmSR 49 [aff 
23 SULA 454]; Wabash, etcs ReiCo. 
v. Peyton, 106 Ill. 534, 46 AmR 705; 
Grand Trunk R. Co. v. ‘Huard, 36 Can. 
SCs 6bbe 

Joinder of parties defendant in tort 
actions: 

a ee law see Parties §§ 146, 
Under codes and practice acts see 

Parties §§ 160-164, 179. 

2. Liability arising from concur- 
rent negligence of railroad and em- 
ployee see infra § 1187. 

3. U. S.—Chicago, etc., Rin CoML. 
Willard, 220 U. S. 413, 31 'sct 460, 55 
L. ed. 521; Hales v. Michigan Cent. 
Ri Coy 200 Fea. 533, 118 CCA 627; 
Hoye v. Great Northern R.<€o:, 120 
Fed. 712. 

Ala.—Hall v. Seaboard Air Line R. 
Co., 211 Ala. 602, 100 S 890. 

Ark.—Coleman v. Gulf Refining Co., 
172 Ark. 428, 289 SW 2. 

Cal.—Martin v. Southern Pac. Co., 
44 Cal. A. 3, 185 P 1030. 

Ro Cony 


1B C.—Washington, ete., 
Hickey, 5 App.. 436 

Ga.—Central of ‘Georgia Re Coun. 
Brown, 113 Ga. 414, 38 SE 989, 84 Am 
SR 250. 

Ill.—Cleveland, ete., R. Co. v. Ben- 
der, 69 Ill. A. 262. 

Ind. —tIndiana, etc., R. Co. v. Barn- 
hart,20152 Indy 399. SG Ns ony 
bash R. Co. v. McNown, 53 Ind. A. 116, 


For later cases, developments and changes in the law see cumulative Annotations, same title, nage and note number. 
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severally,‘ and this is the rule although the negligence 
was not by preconcert® and the parties acted inde- 
pendently of each other,® and although there was no 
neglect of the same common duty;7 nor fs it material 
that one of defendants owed to plaintiff a higher de- 


gree of care than the other.’ 
[§ 1186] 3. For Acts 


99 NE 126, 100 NE 383; Cincinnati, 
etc., R. Co. v. Acres, 42 Ind. A. 127, 82 
NE 1009; Baltimore, ete., R. Co. v. 
Kleespies, 39 Ind. A. 151, 76 NE 1015, 
78 NE 252: ‘Chicago, ‘ete.,’ R. Co. tv. 
Marshall, 38 Ind. A. 217, 75 NE 973. 

‘Kan.—McRae v. Missouri Pac. R. 
Co., 116 Kan.'99, 225°P 1032; Chicago, 
etc., R. Co. v. Martin, 59 Kan. 437, 53 
P 461. 

Ky.—Schulte v. Louisville, ete., R. 
Co., 128 Ky. 627, 108 SW 941, 33 KyL 
31; Chesapeake, etc., R. Co. v. Davis, 
58 SW 698, 22 KyL 748, 119 Ky. 641, 
60 SW 14, 22 KyL 1156. 

Mich.—Peters v. Detroit, etc., R. 
Co., 178 Mich. 481, 144 NW 827. 

Minn.—Moody v. Canadian North- 
ern R. Co., 156 Minn. 211, 194 NW 689. 

N. J.—Matthews v. Delaware, etc., 
as 56 N. J. L. 34, 27 A 919, 22 LRA 

61. 

N. Y.—Kain v. Smith, 80 N. Y. 458 
[rev 11 Hun 552], 89 N. Y. 375 [aff 25 
FHlun 146]; Slater vw. Mersereau, 64 N. 
Y. 138 [aff 5 Daiy 445]; Bissell v. 
Michigan Southern, etc., R. Co., 22 N. 
Y. 258; Colegrove v. New York, etc., 
Re Co:, -20:sNe -Y.1492, 575 AmD. 418; 
Startz v. Pennsylvania, etc., R. Co., 16 
NYS 810 [aff 136 N. Y. 639 mem, 32 
NE 1014 mem]. 

N. D.—Asch v. Washburn Lignite 
Coal Co., 48 N. D. 734, 186, NW_ 757, 
762 [quot Cyc]; Edwards v. Great 
Northern R. Co., 42 N. D. 154, 171 NW 
873. 

Pa.—Mellon v. Lehigh Valley R. Co., 
282 Pa. 39,127 A 444. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 143 Tenn. 312, 226 SW 225. 

Tex.—Texas, etc., R. Co. v. Maddox, 
26 Tex. Civ. A. 297, 63 SW 134; South- 
western Tel., etc., Co. v. Crank, (Civ. 
A.) 27 SW 38 [aff 87 Tex. 104, 27 SW 
93]; Galveston, etc., R. Co. v. Cros- 
kell, 6 Tex. Civ. A. 160, 25 SW 486. 

W. Va.—Depue v. Baltimore, ete., R. 
Co., 100 W. Va. 667, 181 SE 462. 

[a] Automobile crossing accident. 
—(1) Where the negligence of a rail- 
road company concurs with that of 
the driver of an automobile in a cross- 
ing accident, and injuries to a pas- 
senger in the automobile would not 
have been suffered but for the negli- 
gence of both parties, each is liable 
(Moody v. Canadian Northern R. Co., 
156 Minn. 211, 194 NW 639; Mellon v. 
Lehigh Valley R. Co., 282 Pa. 39, 127 
A 444; Tennessee Cent. R. Co. v. Van- 
hoy, 143 Tenn. 312, 226 SW 225), (2) 
as they are joint wrongdoers (Martin 
v. Southern Pac. Co., 44 Cal. A. 3, 185 
P 1030), (3) and the railroad company 
is not relieved from liability because 
of the contributing negligence of the 
driver (Wabash R. Co. v. McNown, 
53 Ind. A. 116, 99 NE 126, 100 NE 383, 
McRae v. Missouri Pac. R. Co., 116 
Jcan. 99, 225 P 1032; Mellon v. Lehigh 
Valley Re Co., 282 Pa. 39,127 A444). 

[b] Driver of vehicle whose negli- 
gence concurs with that of the rail- 
road in a crossing accident may be 
joined with the company in an action 
by a passenger in the vehicle who re- 
ceived injuries as a result of such ac- 
cident. Chicago, etc., R. Co. v. Du- 
rand, 65 Kan. 380, 69 P 356 (driver of 
a hack). 5 E 

[ec] Defective machinery furnished 
employee.—Where two or more per- 
sons or corporations are operating a 
railroad, their liability to an employee 
resulting from defective machinery 
furnished by them for .use in the 
course of his employment is several 


of Joint’ Employees.° 
Where an injury is caused by a train which at the 
time is under the joint control of servants of two or 
more railroad companies,° or of servants employed 


, 
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companies.13 


[6EC. F.]° Wt 


by them jointly,!1 they are jointly and severally lia- 
ble, and this is the rule where the train is being oper- 
ated by one company -over the tracks of another’? 
as well as where the train is jointly operated by the 
Where an employee performs services 


for two or more companies, whether at the time of an 


as well as joint, and an action is main- 
tainable against one or both of them. 
Kain v. Smith, 80 N. Y. 458 [rev 11 
ee 552], 89 N. Y, 375 [aff 25 Hun 

{d]  Intersecting railroads are 
jointly liable for injury to an em- 
ployee of a third company using the 
tracks with their permission, caused 


by the defective condition of tracks. 


at the crossing. Indiana, ete., R. Co. 
v. Barnhart, 115 Ind. 399, 16 NE 121. 

fe] In case of concurrent negli- 
gence of crews of railroad train and 
street car, resulting in injury, the 
railroad company and the street car 


company may be joined as defend- 
ants. Washington, etce., R. Co. v. 
Hickey, 5 App. (D. C.) 436; Matthews 


v. Delaware, etc., R. Co., 56 N. J. L. 
34, 27 A 919, 22 LRA 261; Downey v. 
Philadelphia Tract. Co., 161 Pa. 588, 
29 A 128: [aff'3 Pa. Dists 81,14 Pa. Co. 
251); (St Louis, ete:;cR: Cov. Wig- 
gins, 48 Tex. Civ. A. 449, 107 SW 899; 
Galveston, ete., R. Co. v. Vallrath, 40 
Tex. Civ. A. 46, 89 SW 279. 

{f] Railroad company and passen- 
ger are jointly liable for assault com- 
mitted by such passenger and the 
railroad conductor on another passen- 
ger. Georgia Cent. R. Co. v. Brown, 
113 Ga. 414, 38 SE 989, 84 AmSR 250. 

{g] Liability has been held joint: 
(1) Where the concurrent negligence 
of one company in delivering and the 
other in receiving a defective car re- 
sulted in an injury. Hoye v. Great 
Northern Rs -Co.,:220- Fed... 712. <(2) 
Where two companies were operating 
a train jointly and injury resulted 
from negligence in its operation. 
Chesapeake, etc., R. Co. v. Davis, 58 
SW 698, 22 KyL 748, 119 Ky. 641, 60 
SW 14, 22 KyL 1156; Bissell v. Michi- 
gan Southern, etc., R. Co., 22 N. Y. 
258. (3) Where there was negligence 
on the part of the company owning 
the road and negligence in the opera- 
tion of the train by a company using 
the road by permission of the owner 
company. Startz v. Pennsylvania, 
etc., R.-Co., 16 NYS 8t0-[aft'136 N.Y. 
639 mem, 32 NE 1014 mem]. (4) 
Where the company owning the road 
was negligent in not maintaining a 
flagman and the other company was 
negligent in the operation of the 
train. Cleveland, etc., R. Co. v. 
Bender, 69 Ill. A. 262. (5) Where in- 
jury to an employee of the railroad 
was caused by a wire of a telephone 
company hanging too low over the 
track, and both companies knew or 
should have known of the condition. 
Southwestern Tel., etc., Co. v. Crank, 
(Civ. A.) 27 SW 388 [aff 87 Tex. 104, 27 
SW 93]. 

Concurring cause 


as proximate 


‘cause see Negligence §§ 485-488. 


Joint and several liability in case of 
negligence generally see Negligence 


'§ 476. 


4. U. S.—Chicago, etc., R. Co. v. 
Willard, 220 U. S. 413, 31 SCt 460, 55 
L. ed. 521; Hales v. Michigan.Cent. R. 
Co., 200 Fed. 533, 118 CCA 627. 

Ala.—-Hall v. Seaboard Air Line R. 
Co., ‘211 Ala. 602, 100 S 890. 

Ark.—Coleman vy. Gulf Refining Co., 
172 Ark. 428, 289 SW 2; Jenkins v. 
Midland Valley R. Co., 134 Ark. 1, 203 
SW 1. 

Ind.—Wabash R. Co. v. McNown, 
53 Ind. A. 116, 99 NE 126, 100 NE 383. 

Kan.—McRae v. Missouri Pac. R. 
Co., 116 Kan. 99, 225 P 1032. 

Ky.—Schulte v. Louisville, etc., R. 


injury caused by his negligence he was acting jointly 
for them so as to create a joint liability, or for one 
of them alone, will depend upon the facts and the in- 
ferences to be drawn from them.'+ 


Co., 128 Ky. 627, 108 SW 941, 33 KyL 


1. 
Okl.—Wichita Falls, etc., R. Co. v. 
Puckett, 53: JOK1).4635, 157° Bti2s 
W. Va.—Depue v. Baltimore, etc., 
R. Co., 100 W. Va. 667, 131 SE 462. 
Release of one joint tort-feasor as 
release of all: 
Generally see Release [34 Cye 1086]. 
aan judgment see Judgments § 


5. Hall v. Seaboard Air Line R. 
Co., 211 Ala. 602, 100 S 890; Chicago, 
etc., R. Co. v. Marshall, 38 Ind. A. 217, 
TOs IN BY O73 

6. Asch v. Washburn Lignite Coal 
Co., 48 N. D. 734, 186 NW 757. 

7. Hall v. Seaboard Air Line R. 
Co., 211 Ala. 602, 100 S 890; Matthews 
v. Delaware, etc., R. Co., 56 N. J. Li. 34, 
27. A919, 22 LRA 261;° Asch v. Wash= 
burn Lignite Coal Co., 48 N. D. 734, 
186 NW 757. But see Chicago, etce., 
R. Co. v. Rolvink, 31 Ill. A. 596 (to 
the effect that there can be no joint 
liability in the absence of some con- 
cert of action, or concurrent neglect 
of a common duty resting on all). 

8. Coleman v. Gulf Refining Co., 
172 Ark. 428, 289 SW 2; Chicago, etc., 
R. Co. v. Durand, 65 Kan. 380, 69 P 
356; Asch v. Washburn Lignite Coal 


Co., 48 N. D. 734, 186 NW,757. 


9. Liability in case of joint em- 
ployment generally see Master and 
Servant § 1466. 

10. Nashville, ete., R. Co. v. Car- 
roll, 6 Heisk. (Tenn.) 347. 

11. Moling vy. Barnard, 65 Mo. A. 
600; Atkinson v. Grand Trunk R. 
Co., 27 Que. Super. 227 [app dism 36 
Can. S:°C.°655]. ; 
Nashville, ete., R. Co. v. Car- 
roll, 6 Heisk. (Ténn.) 347. 

Moling v. Barnard, 65 Mo. A.! 


14. Toledo, etc., R. Co. v. Hydell, 
25 Oh. €ir. Ct. 579; Pattison vy. Rail- 
road Co., 26 Ont. L. 410, 22 OntwWR 
131, 3 OntWN 1245 [allowing app 24 
ie L. 482, 3 OntWN 45, 20 OntWR 


8]. 

[a] Man may serve two masters, 
and the one alone will be answerable 
for his neglect in whose service he 
was acting at the time. Hansford v. 
Grand Trunk R. Co., 13 OntWR 1184. 

_[b] Facts held to show joint lia- 
bility.— Where an employee of an ex- 
press company was in charge of a 
baggage and express car, and a charge 
was made by the express company, 
which would have discharged him at 
the request of the railroad company, 
against the railroad company for part 
of the compensation paid such em- 
ployee, the railroad and express com- 
panies were jointly liable for injury 
to one on a platform caused by the 
negligence of such employee in throw- 
ing a parcel out of the door of the 
car, whether such parcel was express, 
baggage, or mail matter. American 
Hxpress Co. v. Chandler, (Tex. 
Commn. A.) 231 SW 1085 [rev on 
other grounds (Civ. A.) 215 SW 364]. 

{c] Facts held not to show joint 
liability. (1) Where an agent was 
acting for two different companies at 
a station, the business of the rail- 
roads being conducted separately, one 
of the companies which had nothing 
to do with its loading, shipment, or 
delivery would not be jointly or sev- 
erally liable for an injury to one to 
whom the agent had delivered the car 
for unloading, and who was injured 
because of the negligent manner in 


LIA [oll Ged] 


In case of flagman at double crossing, where he is 
employed by one company and the other companies 
using the crossing pay a proportionate part of his 
wages, the company employing him has been held 
lable for an injury caused by his negligence in per- 
forming his duties in connection with the passing of 
a train of one of the other companies over the cross- 
ing on such other company’s track,®> and the com- 
pany using the crossing at the time and whose en- 
gine or train does the damage is likewise liable.t® 
But where flagmen of parallel roads watch each oth- 
er’s movements, as well as everything else that is 
happening in their vicinity, the companies are not 
jointly liable for an accident at a crossing on one of 
them where no other connection is shown between 


them.!7 


[§ 1187] 4. Of Railroad and Employees.1® 
railroad company is jointly liable with its employees 
In most jurisdic- 
tions it is also held that a railroad company and its 
employees are jointly lable for the torts of the latter 
committed within the scope of their employment,?° 


for their coneurrent negligence.?® 


which the car was loaded. Chicago, 
ete., R. Co. v. McCulley, 30 Okl. 178, 
120 P 279. (2) Wherea station agent 
was the joint employee of the road 
owning the road and another company 
having running rights over it, ‘the 
company owning the road was held 
not jointly liable with the user com- 
pany for the acts of the agent in plac- 
ing cars of the user company on a 
siding obstructing view of the track, 
in consequence of which plaintiff was 
injured by the engine in charge of 
other employees of the user road. 


Hansford v. Grand Trunk R. Co., 13 
OntWR 1184. 

15. _ Buchanan: v.. Chicago, “etc., RR. 
Co., 75 Iowa 393, 39 NW 6638; Brow v. 
Boston, etc., R. Co., 157 Mass. 399, 32 
NE 362. 

16. Taylor v. Western Pac. R. Co., 


45 Cal. 323; In re Royce Ave. Cross- 
ing, (Ont.) 32 WestLR 227. 
17. Chicago, etc., R. Co. v. Conners, 
30) 111. A... 307. 
18. Joint liability of master and 
servant: 
Generally see Master and Servant § 
H515 


For wrongful death see Death § 75; 
Master and Servant § 1515. 
Master’s right of recourse upon 

servant see Master and Servant § 

1516. 

19. Chesapeake, ete., R. Co. v. Dix- 
on, 179 U. S. 131, 21 SCt 67, 45 L. ed. 
120-5 Riser ive Southern R. Conse 
Fed. 215; Benson v. Southern Pac. Co., 
W771 4Calk Ui, ALL P. 948% —Badwards Vv. 
Great Northern R. Co., 42 N. D. 154, 
171 NW_ 873. 

20. U. S.—Charman vy. Lake Erie, 
etc., R. Co., 105 Fed. 449. 

Ga.—-Southern R. Co. v. Grizzle, 124 
Ga. 735, 53 SE 244, 110 AmSR 191. 

Ind. — Blue v. Briggs, 12 Ind. A..105, 
39 NE 885. 

Kan.—Hisle v. 
ern. R. Co.,,91 Kan, 572, 
AnnCas1915C 107. 

Ky.—Illinois Cent. R. Co. v. Houch- 
ins, 121 Ky. 526, 89 SW 530, 28 KyL 
499, 123 AmSR 205, 1 LRANS SDS 
Illinois Cent. R. Co. v. Coley, 121 Ky. 
385, 89 SW 234, 28 KyL 336, 1 LRANS 
370; Winston v. Illinois Cent. Re Co: 
111 Ky. 954, 65 SW 13, 23 KyL 1283 
55 LRA 603; Chesapeake, ete aR: Co. 
v. Dixon, 104 Ky. 608, 47 SW 615, 20 
KyL 792. 

N. J.—Brokaw v. New Jersey R., 
ete., Co., 32 N. J. L. 328, 90 AmD 659. 

N. Y.—Priest v. Hudson River R. 
Co., 62 N. Y. Super. 595, 10 AbbPrNS 
60, 40 HowPr 456. 

N. C.—Hough v. Southern R. Co., 144 
N. C. 692, 57 SH 469. 

Pa.—Rauch v. Lloyd, 31 Pa. 358, 72 


Kansas City South- 
138 P 610, 
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servant.7? 


Joint liability for willful tort. 
tions, at least, it is held that the railroad company 
is jointly liable even for the willful tort of its em- 
ployee committed in the scope of his employment,?* 


[§§ 1186-1188 


and may be sued jointly,?! although some authorities 
hold that the liability of the railroad company for 
the torts of its servants, where there is no concur- 
rent negligenee upon the part of the railroad, is not 
joint but several,*? and that to render the company 
jointly liable there must have been actual participa- 
tion or negligence on the part of the company ccn- 
curring with that of the employee as contradistin- 
euished from imputed negligence of the master con- 
curring with an act negligently committed by the 


In some jurisdic- 


while in others a contrary view is held.*® 


A 
1. Complaint.*° 


AmD 747. 

S. C.—Able v. Southern R. Co., 73 
SO273, 52° SH 9625 “Schumpert vw. 
Southern R. Co., 65 S. C. 332, 43 SH 
813, 95 AmSR 802. 

[a] Unnecessary force.—Where a 
railroad gives an order to a. servant 
to do an act which employs the use 
of force an'd personal violence to oth- 
ers, and the servant in the execution 
of the order commits a trespass by 
unjustifiable violence, the railroad and 
the servant will be jointly liable. 
Hewett v. Swift, 3 Allen (Mass.) 420; 
Moore v. Fitchburg R. Corp., 4 Gray 
(Mass.) 465, 64 AmD 83. 

[b] Engineer running engine for 
his master has the care and manage- 
ment of that engine while he is so 
running and operating it, within the 
meaning of a statute declaring that 
the fact that fire is set out is prima 
facie evidence of negligence of those 
at tHe time having the care and man- 
agement of it (Hurd Rev. St. [1917] ¢ 
114 § 103), and, being so in charge 
of the engine, could properly be joined 


‘as a defendant with the railroad com- 


pany in the suit. Poorman vy. Cleve- 
land, ete., R. Co., 255 Fed. 985. 

[c] Where train is operated in vio- 
lation of statute, both the railroad 
company and the servants operating 
the train are responsible for any dam- 
age resulting therefrom. Illinois 
Cent. R. Co. v. Archer, 113 Miss. 158, 
T4S" L3o ye Strom av. Paynes o sa Ce 
52, 21 SHA798: 

{d] Tort not within scope of duty. 
—A surgeon sent by a railway com- 
pany to a wreck to attend an engineer 
who had been injured caused him to 
be removed to a hospital, where he 
died. After his death the physician 
ordered the body taken to an under- 
taker’s establishment, where he and 
the undertaker, without the consent of 
relatives, mutilated the corpse. It 
was held that the tort was not with- 
in the scope of the business for which 
the surgeon was employed, and the 
railway company was not liable asa 
joint tort-feasor. Louisville, ete., R. 
Co. v. Blackmon, 3 Ga. A. 80, 59 SH 
341. 

21. Ga.—Southern R. Co. v. Harbin, 
135 Ga. 122, 68 SH 1108, 30 LRANS 
404, 21 AnnCas 1011; Southern R. Co. 
v. Rowe, 2 Ga. A. 557, 59 SE 462. 

Iowa.—Hough vy. Illinois Cent. R. 
Co., 169 Iowa 224, 149 NW 885. 

Ky.—Chesapeake, etc., R. Co. v. Me-~ 
Coy, 228 Ky. 752, 16 SW (2d) 170. 

N. D.—Edwards v. Great Northern 
R. Co., 42 N. D, 154, 171 NW 873. 

Tenn.—L. & N. R. Co. v. Toombs, 6 
Tenn. Civ. A. 615. 


[§ 1188] T. Pleading Ownership and Operation— 


Under general rules of pleading,’ 


it should be alleged directly and positively that de- 
fendant or some one for whose acts it is hable caused 
the injury complained of.?® 
tion, which seeks to charge one railroad company 


A complaint or peti- 


See Texas, etce., R. Co. v. Tucker, 
48 Tex. Civ. A. 115, 106 SW 764 [rev 
on confession of error 214 U. S. 532, 29 
SCt 701, 53) Le:ved? 10701. 

[a] Railway company and its sec- 
tion boss may be jointly sued for dam- 
ages from the negligent discharge of 
his duties by such boss, who as a 
wrongdoer is personally responsible 
to the party injured by his misfeas- 
ance resulting from failure to use 
reasonable care in the performance 
of his duty, and the company is re- 
sponsible for the misfeasance of itsi 
agent. Southern R. Co. v. Rowe, 2 Ga. 
A. 557, 59 SE 462. And see cases su- 
pra note 20. 

22. McIntyre v. Southern R. Co., 
131 Fed. 985; Warax v. Cincinnati, 
ete., R. Co., 72) Fed: 637. 

23. McIntyre v. Southern R. Co., 
131 Fed. 985; Gableman vy. Peoria, 
ete., R. Co., 82 Fed. 790 [rev on other 
grounds: 1015 Med? 1; 41 (CCAR LOT? 
Warax v. Cincinnati, ete., R. Co., 72: 
Fed. 637. 

24. Able v. Southern R. Co., 73 S. 
C. 173, 52 SE 962; Carson v. South- 
ern R.'Co:, 568° S.C. 55, 46 "SE 52 ba hace: 
194 U. S. 186, 24 SCt 609, 48 L. ed. 
9071; Schumpert Vv. Southern lice (Otor 
65S. C. 332; 438 SE 813,95 AmSR 802. 

25. McIntyre Vv. Southern Eva Oss: 
1381 Fed. 985; Gustafson y. Chicago, 
ironed ats, Cros 128 Fed. 85. 

26. Pleading generally see Plead-. 
ing 49C. deel. 

27. See Pleading §§ 147, 148. 

28. Wabash, etc., R. Co. v. Rooker, 
90 Ind. 581. 

[a] For example.—(1) It is insuffi- 
cient, under a statute making” any rail-. 
road corporation, lessee, assignee, re- 
ceiver, or other person or corporation 
running, controlling, or operating any 
railroad liable for stock killed, to al-- 
lege that either defendant, some les- 
see of its road, or some person un- 
known to plaintiff ran and controlled 
the locomotive and train occasioning 
the injury.’ Wabash, ete, BR. Co, v. 
Rooker, 90 Ind. 581. (2) An allegation 
that the railroad through its em- 
ployees and trainmen was guilty of 
negligence causing the injury sued on 
is not sufficient to charge a receiver 
who was in possession of and operat- 
ing the road at the time of the in- 
jury, as he is only answerable for the 
acts of his own employees operating 
the road. Hormon y. Perkins, 45 Ind. 
A. 88, 88 NE 961. 

[b] Allegations held _ sufficient: 
(1) To show defendant’s corporate 
existence and that it owned and. op- 
erated the road. Lake Erie, etc., R. 
Co. v. Griffin, 8 Ind. A. 47, 35 NE 396, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1188] 


with liability for the tort of another, must set forth 
the manner or for what reason the liability at- 
taches.?® Where the lessor is liable for the act of 
its lessee in the operation of the road,*° according to 
some authorities, the act may be charged i in the peti- 
tion as the act of the lessor.*+ 
authorities, however, where it is sought to hold the 
owner of the road liable for its lessee’s acts, the rela- 
tion between the roads must be pleaded with the ap- 
propriate facts necessary to create the liability,*? 
and the complaint must show by which company the 
injury was inflicted.?? Where it is sought to hold a 
railroad for an act committed while running its trains 
over the road of another railroad, the facts material 
to a recovery must be pleaded.*# 

Name in which road operated. In an action 
against a lessee or any company or person operating 
the road of another, it is not, in the absence of stat- 
utory requirement, necessary to allege in what name 
the road was operated,*® but under a statute making 
a lessee liable for stock killed by reason of the lessor’s 
failure to fence its road, where the lessee operates 
the road in the corporate name of the lessor,?® such 
a fact is material to the right to recover and must 
be alleged.** 

Jurisdictional averments. A declaration which 
names defendant as lessee of a specified railroad and 
which indicates that defendant is in possession of 
and operating the road, although no lease is set out 
or expressly alleged, may be construed as seeking to 
charge defendant in its character as lessee for the 


52 AmSR 465. (2) To charge the rail- 
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According to other ' 


of the court, a state of facts must be| er, 


[51 C.J.] 1118 


purpose of bringing the action within the provisions 
of a statute permitting the lessee to be sued in a 
court or jurisdiction wherein the lessor may be 
sued.?§ 

Assumption of liability by consolidated company. 
In an action against a consolidated company for a 
tort of one of the constituent companies, committed 
prior to the consolidation, it is not necessary to allege 
an express assumption of such liability by defendant 
in the articles of consol’’*tion,?® nor to set such 
articles out in the complaint.*° 

Joint liability. In an action against two railroad 
companies jointly, it is sufficient to charge that the 
act complained of was done by both defendants, with- 
out showing what relation they sustained to each 
other,* and if the existence of a particular relation 
between them is essential to fix a lability upon ei- 
ther, this is a matter of proof ;*? but where, by rea- 
son of the relation between the companies, a joint 
liability is created by statute, where an injury arises 
out of the operation of the train of one company 
upon the road of another,** the complaint must al- 
lege such a relation as to bring the case within the 
terms of the act.4# In a joint action against a rail- 
road company and an employee, while under a stat- 
ute creating a presumption of negligence against a 
railroad company where injury is inflicted by the 
engines or cars of such company, it 1s sufficient as 
against the company to charge that the person was 
injured by the running of the train,*® but as to such 


road and a coal company over whose 
tracks it was operating a train for 
it, and to state a cause of action 
against both. Louisville, ete., R. Co. 
v. Slusher, 217 Ky. 738, 290 SW 677. 
(3) To charge the railroad and its 
employee, together with another rail- 
road, with negligence. Miller v. At- 
lantic Coast Line R. Co., 140 S. C. 123, 
138 SE 675 [certiorari den sub nom. 
Camp Mfg. Co. v. Miller, 275 U. S. 556 
mem, 48 SCt 117 mem, 72 L. ed. 424 
mem]. (4) To show negligence in the 
construction of a car and allowing 
it to get out of repair, and in fur- 
nishing it to plaintiff’s employer to 
be used in that condition. Leas v. 
Continental Fruit Express Co., 45 Tex. 
Civ. A. 162, 99 SW 859. (5) To show 
that-the place of injury was, so far 
as the use, if not the title, the com- 
mon property of both companies, ‘so 
as to impose a joint and several lia- 
bility upon each of them to make the 
place reasonably safe for the other’s 
employees. Chicago, ete., R. Co. v. 
Dinius, 180 Ind. 596, 103 NE 652. 

{e] Allegations held insufficient: 
(1) To show that the engine which 
communicated the fire was in the use 
either of defendant railway company 
or its lessee. Frye v. Atlantic, etc., 
R. Co., 47 Me. 523. (2) That the train 
injuring stock belonged to defendant 
or was being run over its road. To- 
ledo, ete., R..Co. v. Weaver, 34 Ind. 
298. (3) To charge that defendant 
was a corporation or an agent of a 

- corporation under a statute imposing 
statutory liability for failure to fence 
on “the corporation and its agent.” 
Cooley v. Brainerd, 38 Vt. 394. 

{d] Alternative allegations must 
refer to facts and not to parties; 
hence an allegation that negligence 
was the act of defendant, “one or both 
of them,” is not sufficient to state a 
cause of action as to either of them. 
Louisville, etc., R. Co. v. Slusher, 211 
Ky. 738, 290 SW 677. 

[e] Railroad company not being 
primarily liable for acts of receiver 
arising from his negligence, on ac- 
count of being an independent agent 


shown creating the liability of the 
company in order to sustain an action 
against it. International, etc., R. Co. 
v. Perkins, (Tex. Civ. A.) 185 SW 657. 

{f] Complaint will be good after 
verdict, in an action against the com- 
pany owning the road for injuries 
caused by the negligence of another 
railroad using its tracks, notwith- 
standing it does not contain an allega- 
tion negativing trespass upon the 
part of the user road. Pennsylvania 
Co. v. Ellett, 132 Ill. 654, 24 NE 559. 

29. White v. Atlanta, etc., R. Co., 
5 Ga. A. 308, 63 SE 234. 

{a] Liability attaches either by 
operation of law or by contract, and 
a petition which fails sufficiently to 
set forth in what manner such liabil- 
ity attaches, or which fails to aver all 
necessary jurisdictional facts, is de- 
murrable. White v. Atlanta, etc., R. 
Co., 5 Ga. A. 308, 63 SE 234. 

30. See supra §§ 1137-1147. 

831. McCoy v. Kansas City, etc., R. 
Co., 36 Mo. A. 445. Compare Shaffer 
v. Chicago, etc., R. Co., 300 Mo. 477, 
254 SW 257 [aff 263 U. S. 687, 44 SCt 
228, 68 L. ed. 507] (holding the peti- 
tion in an action against lessor and 
lessee railroad companies, pleading 
the lease and the negligent operation 
of the lessee’s train, resulting in col- 
lision at a crossing with an automo- 
bile, and asking judgment against 
defendants, authorizes judgment 
against the lessor, for its liability as 
such under Rev. St. (1919) § 9879, al- 
though not in the prayer specifying 
the ground on which judgment was 
asked). 

32. Lake Erie, etc., R. Co. v. Rook- 
er, 13 Ind. A. 600, 41 NE 470. 

[a] It would seem to be better 
pleading to allege whether the act 
complained of was committed by the 
railroad company itself through its 
own employees, or by the employee of 
its lessee. Georgia R., etc., Co. v. 
Haas, 127 Ga: 187; 56 SE 313, 119 Am 
SR 327, 9 AnnCas 677. 

83. Georgia R., etc., Co. v. Haas, 
supra; Central R. Co. v. Brinson, 64 
Ga. 475; Wabash, etc., R. Co. v. Rook- 


employee, where the statute is not broad enough to 
90 Ind. 581. 
34. Cincinnati, ete., R. Co. v. Bun- 
nell, 61 Ind. 183. 
_ 85. Cincinnati, etc., R. Co. v. Lev- 
iston, 97 Ind. 488; Wabash, etc., R. 
COo.o ve Williamson, 3 Ind. ise 190, 29 


NE 455. 

36. See statutory provisions. 

37. Jeffersonville, ete, R. 
Downey, 61 Ind. 287; Cincinnati, 
R. Co. v. Bunnell, 61 "Ind. 183. 

[a] For example, under a statute 
imposing liability upon lessees, as- 
signees, receivers, and other persons 
running or controlling any railroad in 
the corporate name of the company, 
the fact that the road is run in the 
corporate name of the company is 
a fact material to the right of re- 
covery, and it is insufficient to allege 
that defendant while running a lo- 
comotive and train of cars over its 
railroad struck and killed an animal 
at a point where the road was not 
fenced, where the injury was occa- 
sioned while defendant was operat- 
ing its cars over another road, al- 
though it is alleged that it is running 
and controlling such road. Cincinnati, 
ete:, Ri Co. ve Bunnell; ¢i-inde ass: 

38. Watson v. Richmond, etc., R. 
Co., 91 Ga. 222, 18 SE 306. 

39. Cleveland, etc., R. Co. v.*Pre- 
witt, 134 Ind. 557, 33 NE 367. 

40. Cleveland, etc., R. Co. v. Pre- 
witt, supra. 

41. Indianapolis, etc., R. Co. v. 
Warner, 35 Ind. 515; Chicago, etc., R. 
Co. v. Clark, 26 Nebr. 645, 42 NW 703. 

42. Indianapolis, ete. R. Co. v. 
Warner, 35 Ind. 515. 

43. See statutory provisions. 

44. Cincinnati, etc., R. Co. v. Pas- 
kins, 36 Ind. 380. 

[a] Complaint does not state cause 
of action against either company 
where it fails to allege that the one 
had leased its road or in any manner 
consented to its use by the other or 
that the latter was operating the road 
in the name of the former. Cincinnati, 
ete., R. Co. v. Paskins, 36 Ind. 380. 

45. Stokes v. Great Southern Lum- 
ber ae 21 F. (2d) 185 (Miss. L. [1912] 


Co; 
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inelude him, it is necessary to allege facts showing 


in what his negligence consisted.*® 
[§ 1189] 2. Plea or Answer. 


the receiver.*4 


46. Stokes v. Great Southern Lum- 
ber Co., supra. 


47. See Pleading 49 C. J. pl. 

48. See Pleading §§ 220-225. 

49. See Pleading § 90. 

50. East Line, etc., R. Co. v. Rush- 


ing, 69 Tex. 306, 6 SW 834. 

[a] Where statute authorized rail- 
road company to sell its franchise to 
connecting, but not to a parallel or 
competing, line, the answer should 
allege that the road of the ven'dee was 
nota parallel or competing line. Hast 
Line, etc., R. Co. v. Rushing, 69 Tex. 
306, 6 SW 834. 


51. Southern R. Co. v. Mayes, 124 
Miss. 890, 87 S 445. 

52. Chicago, ete: | RacColew.pnvian 
Stone, 68 Ind. A. 47, 119 NE 874. 

53, (Chicago; ete: ERis: Coy we, Vian 


Stone, supra; Ft. Worth, etc., R. Co. v. 
Ballou, (Tex. Civ. A.) 174 SW 337. 

54. Bell v. Indianapolis, etc. R. 
Co., 53 Ind. 57. But see Ohio, etc., R. 
Co. v. Fitch; 20 Ind. 498 (where, in 
an action based upon statutory lia- 
bility for injury to an animal where 
the road was not fenced, it was held, 
although not necessary to the decision 
of the case, that a special plea set- 
ting up the fact that the road was 
being operated by a receiver of a fed- 
eral court, the answer should be ac- 
companied by the original or a copy of 
the order of the court appointing the 
receiver). 

55. In actions: 

Generally see Pleading §§ 1144- ve 
For negligence see Negligence §§ 708- 

U3S5. 

56. Pittsburg, etc., R. Co. v. Sa 
35 Ind. 291; Lake Erie, etc., R. Co 
Rooker, 13 Ind. A. 600, 41 NB 470, 
And see cases infra this note. 

[a] Where company operating 
road is liable under statute for fail- 
ure to fence or erect cattle guards, 
the question of ownership is imma- 
terial, and proof that defendant op- 
erated and controlled the road is suffi- 
cient, notwithstanding an allegation 
of the complaint that it “owned, oper- 
ated, and controlled the road.” Mis- 
souri Pac. R. Co. v. Ricketts, 45 Kan. 
617, 26 P 50. 

[b] Ownership of alleged defective 
railroad bridge charged to be in cer- 
tain defendants, in a suit for injuries 
to a brakeman by being struck by a 
low timber on the bridge, is put in is- 
sue by defendant’s plea of not guilty, 
as such ownership as alleged is vital 
to recovery against either defendant. 
Smith v. St. Louis, ete., R. Co., 214 
Fed. 737, 131 CCA... 43. 

{[c] Where liability depends upon 
consolidation of railroads alleged in 
the complaint, a recovery cannot be 
sustained upon proof of the injury 
complained of without proof. of the 


In accordance with 
the rules of pleading generally,*” the plea or answer 
must set forth the facts constituting the defense*® 
with reasonable certainty and precision.*® 
where defendant relies upon the defense that it had 
made an authorized sale and that the road was being 
operated by its vendee, the answer must show that 
the circumstances authorizing such sale existed.°° 
A plea showing that the injury complained of was 
the act of another and different railroad company 
presents a sufficient defense and is not demurrable.°+ 

Defense that road was being operated by receiver 
at the time of the negligence complained of and not 
by a defendant railroad company need not be raised 
by special plea or answer,°? as such defense is avail- 
able under a general denial,°* nor need the answer 
set forth a copy of the order of the court appointing 
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[8§ 1188-1190 


[§ 1190] 3. Issues, Proof, and Variance.®® Plain-_ 


tiff must introduce proof in support of every ma- 


Thus, 


terial allegation of the complaint essential to a re- 
covery,°®® unless admitted by the pleadings,®*” or con- 
ceded upon the trial,®’ or waived.®® Under a plea of 
the general issue or general denial, defendant rail- 
road company may show that the injury complained 
of occurred upon the road of a different company 
and through the negligence of the latter’s servants,°° 
or, if upon its own road, that at the time of the in- 
jury the road was in the hands of, and being operated 
by, a receiver*t or a lessee of defendant where it 
would not be liable for the act of such lessee,®? or 
that defendant was operating the road as lessee of 
another company, where such fact would be a defense 
as to the liability in issue.®? 
form to the allegations of the pleadings showing lia- 
bility, and any material variance is fatal to a re- 
covery;°* but a variance which could not have sur- 


The proof must con- 


prised or prejudiced the adverse party will not be 


consolidation. Pittsburg, ete., R. Co. 
v. Kain, 35 Ind. 291. 

[d] Where action is against de- 
fendants as receivers, their appoint- 
ment must be alleged, and proved by 
the production of a certified copy of 
the appointing order. Hudkins v. 
Bush, 69 W. Va. 194, 71 SE 106, Ann 
Cas1913A 533. 

[e] Under statute making distinc- 
tion between railway companies and 
railway corporations and imposing li- 
ability on both for damage for stock 
killed or injured in the operation of 
the road, a plaintiff, provided he 
brings his action against the right 
company, and even though he de- 
scribes it as being a corporation, need 
not prove the incorporation of the 
company, as it would be liable if un- 


incorporated. Kansas City, ete, R. 
Co. v. Bolson, 36 Kan. 534, 14 P 5 
[f] Evidence sufficient om one 


count.—W here the complaint contains 
two counts, one alleging that defend- 
ant was operating the road under a 
lease and the other that it was using, 
running, and controlling the road 
without specifying under what kind 
of contract or agreement, evidence of 
the facts alleged in the second count 
is sufficient to sustain the action with- 
out proof of the lease. Central R., 
eect Co. v. Gamble, 77 Ga. 584, 3 SEH 

Conformity of pleading and proof 
generally see Pleading §§ 1167-1186. 

57. Spooner vy. Delaware, etc. R. 
Co.; 115 N. Y.°22; -21-.N 46965, Allen.iv. 
Palmer, 101 App. Div. 15, 91 NYS 731. 
See also Chicago; (etc RCo. eves 
Schmitz, 211 Ill. 446, 71 NE 1050 Laff 
LTS eve ON: 295] (where the declara- 
tion alleges that defendant company 
was in possession of the road and 
operating it, it will be impliedly con- 
ceded by a plea of not guilty not only 
that defendant company was a cor- 
poration, but also that at the time of 
the alleged injury it was operating the 
particular road mentioned in the dec- 
laration, and that the operators in 
charge of the train were its servants 
and employees). 

[a] Matters not samitted.-(1) A 
plea of the general issue in an action 
where defendant is sued as a corpora- 
tion organized by the consolidation of 
certain other companies, and there- 
fore liable for the torts of one of the 
constituent companies, admits defend- 
ant’s corporate existence but not the 
fact of consolidation upon which its 
liability depends. Zealy v. Birming- 
ham R., ete., Co., 99 Ala. 579, 13 .S 118. 
(2) Where two railroad companies 
own tracks ina street, an'd in an action 
against one of them the complaint 
alleges in general terms that defend- 
ant operated trains in that street, and 


all the allegations are denied except 
that defendant did operate trains in 
the street, the answer does not admit 
that defendant operated trains on the 
tracks belonging to the other com- 
pany. Collier v. Great Northern R. 
Co., 40 Wash. 639, 82 P 935. 

58. Lake Erie, ’ete., R. Co. v. Wills,. 
wd Ill. 614, 31 NE 122 [aff 39 Ill. A. 


[a] Thus, where the fact that de- 
fendant was in possession and oper- 
ating the road was practically con- 
ceded by both parties and the case 
tried throughout on that theory, an 
objection that there was no evidence 
that defendant was the owner of or 
operating the road is not available aft- 
er verdict. Lake Erie, etc., R. Co.. v. 
Wills, 140 Ill. 614, 31 ‘NE 122 [aff 39: 
Ill. A. 649]. 


S oo) Bugg v. Green, 215 Ala. 343, 110 
60. Richmond, etc., R. Co. v. Buice, 


88 Ga. 180, 14 SE 205. 

61. Chicago, etc., R. Co. v. Van 
Stone, 68° “Ind. As) 47, 119 “NB (874; 
Archambeau v. New York, OUCS NEV Co., 
170 Mass. 272, 49 NE 435; ansas, etc., 
RICowv- Dorough, 72 Tex. 108, 10 SW 
711; Dayhoff v. International, etc., R. 
Co., (Tex. Civ. A.) 26 SW 517. 

[a] It is not necessary to show 
qualification of receiver, a mere show- 
ing that he had control of the opera- 
tion of the road at the time of the 
injury complained of being sufficient. 
Chicago, etc., R. Co. v. Van Store, 68 
Ind. : Aj%47; 119 NE 874. See supra § 
1189 notes’ 52, 53. 

62. Hast Line, ete,- RaConyv)Cul= 
berson, 72 Tex. 375, 10 SW 706, 13 
AmSR 805, 3 LRA 567. 

63. Pittsburgh, etc., R. Co. v. Hunt, 
W1- Ind? 229 (decided under a statute 
since amended, but under which, prior 
to the amendment, the lessee of a rail- 
road company was not liable for in- 
juries to stock on account of the road 
not being fenced, unless operating it 
in the name of the lessor). 

64. Cincinnati, etc., R. Co. v. Wood, 
82 Ind. 593; Pittsburg, ete 7 ReCo. ave 
Kain, 35 Ind. 291. And see cases in- 
fra this: note. 

[a] Variance held material be- 
tween allegation: (1) That the injury 
was done by defendant, and proof that 
it was done by a different company, a 
lessee of defendant. Cincinnati, etce., 
R. Co. v. Wood, 82 Ind. 593; Lake Erie, 
etc., R. Co. v. Rooker, 13 ‘Ind. A. 600, 
41 NE 470. (2) That defendant had 
merged with the El Paso and South- 
western System since the injury, and 
proof that the company operating the 
road at the time was the El] Paso and 
Southwestern Company and that it 
had not merged with defendant. 
Young v. Southern Pac. Co., (N. M.) 


co a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1190-1193] 


regarded as material.®® 


[§ 1191] U. Evidence—1. Presumptions and Bur- 
den of Proof. While in the absence of any presump- 
tion arising from statutory provisions®® the burden 
is upon plaintiff to show such facts in regard to the 
ownership, operation, or use of the road as are neces- 
sary to establish a liability on the part of defendant 
for the injury complained of,°7 it will be presumed 
in the absence of any evidence to the contrary, where 
it is shown or admitted that defendant owned the 
road, that it also controlled and operated it,®8 or, if 
in possession of and operating the road, that it is the 
owner of the road,°® that trains operated upon de- 
fendant’s road were owned and operated by it,’° that 
a locomotive operated by defendant on its road was 
its locomotive,’ or, if attached to one of defendant’s 
regular trains, that it was under its control,’? and 
that a locomotive bearing the name or initials of de- 
fendant company was owned and operated by it.7? 

Where two or more companies operate over same 
track, there is no presumption as to which inflicted 


278 P 200. (8) That the injury was 
done upon defendant’s road, and proof 
. that it was upon a road operated by 

defendant as lessee. Central R. Co. v. 
Brinson, 64 Ga. 475; Pittsburgh, etc., 
R. Co. v. Hannon, 60 Ind. 417. (4) 
That the injury was done by a partic- 
ular company which afterward consol- 
idated with another to form defendant 
company, and proof that defendant 
was merely the lessee of the company 
which inflicted the injury and which 
occurred prior to the lease. Pittsburg, 
ete., R.-Co. v. Kain, 35-Ind. 291. (5) 
That defendant was liable as the les- 
sor or licensor of the company in- 
flicting the injury, and proof that de- 
fendant was itself operating the train 
where the injury occurred. MHeins v. 
Savannah, etc., R. Co., 114 Ga. 678, 40 
SE 710. (6) That the train causing 
the injury was owned and operated by 
several defendant railroad companies, 
and proof that it was owned and op- 
erated exclusively by one of them. 
Chicago, etc., R. Co. v. Rolvink, 31 Il. 
A. 596. (7) That defendant caused the 
injury complained of, and proof that 
the road where the injury occurred 
was owned by a different company, 
and at the time of the injury was op- 
erated by a receiver of that company. 
Wabash, ete., R. Co. v. McKittrick, 
36 11. A. 82. (8) That the receiver 
was in control and operating the road, 
and evidence that the employee in- 
flicting the injury was a servant of the 
railroad company. Beaumont, etc., R. 
Co. v. Daniel, (Tex. Civ. A.) 186 SW 
383. 

Amendment of pleading to conform 
to proof see Pleading §§ 648-655. 

65. Texas, etc., R. Co. v. Wilson, 
(Tex. Civ. A.) 21 SW 3738. See Illinois 
Terminal, etc., Co. vy. Thompson, 210 
Til. 226, ral NE 328 (holding that the 
fact that a complaint charges a rail- 
road company with negligence in re- 
gard to “its” track or switch yard 
does not necessarily import or re- 
quire proof of ownership in fee, but is 
sustained by proof that the company 
was rightfully using the track and 
operating its train thereon). 

66. See statutory provisions. 

[a] Individuals.—Under a statute 
providing that in actions against in- 
dividuals using an engine, locomotive, 
or cars, etc., proof of injury inflicted 
by the running of ‘the engine, etc., of 
any such individual shall be pritha 
facie evidence of the want of reason- 
able skill, ete., the presumption does 
not rise as against an aiercon 
Stokes v. Great Southern Lumber Co. 
21 BF. (2d) 185. 

67. U. S.—Smith v. St. Louis, etc., 
R. Co., 214 Fed. 737, 131 CCA 43, 

a, —Ohio, etc., R. Co. v. Taylor, 27 
Ili. 207. 
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the injury, and the burden is upon plaintiff to show 


the road.*? 


Ind.—Lake Erie, etc., R. Co. v. Rook- 
er, 13 Ind. A. 600, 41 NE 470. 

Miss.—Georgia, etc., R. Co. v. Baird, 
76 Miss. 521, 24 S 195. 

Tex.—Texas, etc., Co. v. Sims, (Civ. 
A.) 227 SW 694. 

[a] Ownership of railroad by de- 
fendant must be proved where mate- 
rial to the recovery. 'Texas, ete., Co. 
v. Sims, (Tex. Civ. A.) 227 Sw 694. 

[b] Presumption of legality of 
lease is one to which defendant is en- 
titled; and the burden is on plaintiff 
to plead and show, if it is a fact, that 
the lease is without authority of law 
so as to charge defendant lessor with 
liability for acts of the lessee. Estes 
v. Memphis, etc., R. Co., 152 Miss. 814, 
11'95/S7199: 

68. Cal.—Johnson y. Southern Pac. 
R. Co., 154 Cal. 235, 97 P 520, 

Mo.—Kerr v. Quincy, etc., R. Co., 
113 Mo. A. 1, 87 SW 596. 

Or.—Peabody v. Oregon R., ete, Co..,. 
21 mee 121, 26 P 1053, 12 LRA. 823. 

Tex.—Plew Vv. Missouri, etc., R. Co., 
(Civ. A.) 29 SW 403. 

Wis.—Ferguson v. Wisconsin Cent. 

R. Co., 63 Wis. 145, 283 NW 123. 


69. Illinois Cent. R. Co. v. Mills, 42 
Ill. 407;' Sullivan v. Missouri Pac. R. 
Co., (Mo. A.) 211 SW 903. 


[a] After verdict it will be pre- 
sumed, in an action for damage for 
killing stock, in the absence of con- 
trary evidence, that defendant owned 
the road at the time of the damage. 
Sullivan v. Missouri Pac. R. Co., (Mo. 
A.) 211 SW 908. 

70. South-Alabama, ete., R. Co. v. 
Pilgreen, 62 Ala. 305; Lake Erie, etc., 
R. Co. v. Carson, 4 Ind. A. 185, 30 NH 
432; Walsh v. Missouri Pac. R. Co., 
102 Mo. 582, 14 SW 873, 15 SW 757; 
Brooks v. Missouri Pac. R. Co., 98 Mo. 
A. 166, 71 SW 1083. 

[a] Proof that another company 
owned train does not rebut the pre- 
sumption that it was operated under 
the control of the company owning the 
road, where it is conceded that such 
company was operating “its road. 
Moore v. Coney Island, ete., R. Co., 133 
App. Div. 396, 117 NYS 604; Gulf, ’ete., 
REeGos ivi: Miller, 98 Tex. 270, 83. SW 
182 [aff 35 Tex. Civ. A. 116, 79 SW 
1109]; Quanah, ete., R. Co. v. Price, 
(Tex. Civ. A.) 192 SW 805. 

71. Bush v.\Southern R. Co., 63 S: 
C. 96, 40 SE 1029. 

72. Spink v. New York, etc., R. Co., 
26 R. I. 115, 58 A 499. 

73. Ryan oi Baltimore, ete., R. Co., 
60 Ill. A. 61 

[a] Bie aa uta is not conclusive 
(1) and may be rebutted by evidence 
to the contrary (Chicago, etc., R. Co. 
v. Capek, 68 Ill. A. 500); (2) but it is 
not rebutted, although it may be 
somewhat weakened, by proof that at 
the time of the injury the locomotive 


this fact;** but where a locomotive is operated by 
an unincorporated association of railroad companies, 
constituting a switching association, it will be pre- 
sumed that the company owning the locomotive is a 
member of the association.7° 

Proof of defense. 
erally, the burden is upon defendant to establish 
every allegation of new matter contained in the plea 
or answer ;’° hence, where a defendant railroad sets 
out in its plea or answer that the injury sued on was 
caused by the negligence of another company, the 
burden is upon it to establish facts necessary to sus- 
tain such defense.*? 

[§ 1192] 2. Admissibility. In regard to the ak 
missibility of evidence, the general rules in eivil ac- 
tions apply,7® and, generally speaking, any evidence 
is admissible which is relevant to any material ques- 
tion in issue as to the ownership, operation, or use of 


As is the rule in civil cases gen- 


[§ 1193] 3. Weight and Sufficiency. With regard 


was upon the track of a different com-. 
pany (Hast St. Louis Connecting R. 
Co. v. Altgen, 210 Ill. 213, 71 NE 377 
[aff 112 Ill. A. 471]). 

74. St. Louis Southwestern R. Co. 
v. Heintz, 82 Ark. 459, 102 SW 221; 
Lake Brie, etc., R. Co. v. Rooker, 13 
and. A. 600, 41 NE 470. 

{a] In action for killing animal 
alleged to be caused by the operation 
of a railroad train running by per- 
mission over the tracks of another 
railroad, no presumption of negligence 
as against the licensee railroad arises 
from the fact that a horse was found 
injured near the track. St. Louis 
Southwestern R. Co. v. Heintz, 82 Ark. 
459, 102 SW 221. 

75. Pittsburgh, ete., R. Co. v. Cal- 
laghan, 50 Ill. A. 676. 

76. See Pleading § 1160. 

77. Sanders v. Pennsylvania R. Co., 
225 Pa. 105, 73 A.1010, 1383 AmSR 857. 

78. See cases infra note 79. 

Relevancy and materiality of evi- 
donee generally see Evidence §§ 89— 


79. See cases infra this note. 

{a] Admission of liability by les- 
see is not admissible in action against 
lessor for death caused by negligence 
of the lessee’s servants, as the lessor 
is liable as the principal, and the ade 
mission of liability by the agent is 
without the scope of the agency which 
is to operate the railroad. Rookhard 
v. Atlanta, etc., R. Co., 84 S. C. 190, 
eee 1047, 137 "AmSR $39, 27 LRANS 

[b] Evidence of stockholding.— 
(1) That a railroad company owns a 
majority of the stock of another is 
relevant as tending to show, in con- 
nection with other facts, that it ac- 
tually operates the company whose 
majority stock it owns (Evansville R. 
Co. v. Ligon, 172 Ky. 631, 189 SW 898), 
(2) but the report of the president of 
a defendant company showing stock 
control of a railroad guilty of tort, 
but showing also that defendant did 
not appoint the officers of the other 
road or control them in any respect, 
has been held inadmissible (Moynihan 
y. Pennsylvania R. Co., 19 D. C. 573). 

[c] Charter of new corporation 
and receiver’s deed to it are properly 
admitted in evidence in a personal 
injury suit against a railroad receiver, 
where the company’s property was 
sold to a new corporation, subject to 
the receiver’s liabilities, and the new 
corporation was made a party defend- 
ant. Freeman v. McElroy, (Tex. Civ. 
A.) 149 SW 428. 

[dad] Contract between railroad and 
street railway, wherein the latter 
agreed to stop its cars before crossing 
the railroad track, was inadmissible 
in an action by a motorman against 
the railroad for injuries received 
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to the weight and sufficiency of evidence, the general 
rules in civil actions apply,*°® and plaintiff must show 
by a preponderance of evidence such facts in regard 
to defendant’s ownership or operation of the road or 
agency causing the injury as are necessary to ere- 


while running a car across the rail- 
road track, not being a party to such 
contract. Dail v. Atlantic Coast Line 
ReColma Gu Ne Crerlis9 eSBs 4: 

[e] Evidence of warning given up- 
on removal of fastenings of rail is 
material where the complaint alleges 
that it was the duty of defendant to 
warn plaintiff of the condition of the 
track, and the evidence shows that 
the injury was caused by the loosen- 
ing of the rail. Plumb v. Hecla Co., 
157 Mich. 562, 122 NW 208. 

-[f] Proof of appointment of re- 
ceiver.—(1) The order appointing the 
receiver, or a certified copy of it, is 
the best evidence (Hudkins vy. Bush, 
69 W. Va. 194, 71 SE 106, AnnCas 
1913A 533), (2) and a mere certificate 
by a clerk that by an order of his 
court a certain person was appointed 
a receiver is inadmissible to prove 
such appointment (Htidkins v. Bush, 
supra). 

{g] Exclusion of evidence show- 
ing pendency of receivership is im- 
proper where the answer sets up as 
a defense that a receiver had been 
appointed for the railroad company 
and had been discharged, and that the 
injury complained of had occurred 
during the operation of the road by 
the receiver. Tallulah Falls R. Co. v. 
Ramey, 137 Ga. 568, 73 SE 868. 

[h] Evidence held admissible to 
show: (1) Defendant’s ownership of 
the road. Martin v. Central Iowa R. 
Co., 59 Iowa 411, 13 NW 424 (pleading 
filed by defendant in former suit 
showing it had acquired road by pur- 
chase prior to injury sued on). (2) 
That defendant was in possession of 
and operating road at the time of the 
injury. Alabama Western R. Co. v. 
Cleghorn, 143 Ala. 392, 39 S 133 (work 
done by deféndant’s employees on mail 
crane at a crossing); Union, etc., R. 
Co. v. Jones, 21 Colo. 340, 40 P 891 
(evidence showing inspection of road 
by defendant prior to injury); Wil- 
liams vy. Cleveland, etc., R. Co., 102 
Mich. 537, 61 NW 52 (traffic agree- 
ment authorizing defendant to take 
charge of road at date prior to inju- 
ry). (3) That one road owned and 
controlled another. Jones v. Penn- 
sylvania R. Co., 19 D. C. 178 [rev on 
other grounds 155 U. S. 338, 15 SCt 
136, 39 L. ed. 176]; Pennsylvania Co. 
v. Rossett, 116 Ill. A. 342 (evidence 
of ownership of stock). (4) To show 
use of defendant’s tracks by other 
roads and its consent thereto. Plumb 
v. Hecla Co., 157 Mich. 562, 122 NW 
208. (5) To show that defendant had 
no supervision of trains on a certain 
section of its road. Akron v. Temple, 
16 Oh. Cir. Ct: N. 8S. 327 oral testi- 
mony admissible notwithstanding the 
right to supervision dependent upon 
written contract). (6) To show that 
railroads were being operated pct 
a system. Michigan, etc., R. Co 
Kosmowski, 70 Ind. A. 145, "121 NE 665 
(evidence that engines of defendant 
road had name of system painted on 
them). (7) To show control of the 
approach to the premises. Bateman 
Vv. INeGw.. York: Cent.,\,etc., GR. (Coz, 747 
Hun 429, 14 NYSt 454 (repairs to 
walk leading to passenger station); 
Skottowe v. Oregon Short Line, etc., 
R. Co., 22 Or. 430, 30 P 222, 16 LRA 
593 (repairs subsequent to injury). 

- [i] Evidence held inadmissible to 
show: (1) Possession of railroad by 
defendant at time of injury. 

liams v. Cleveland, etc., R. Co., 
Mich. 537, 61 NW 52 (mortgage ex- 
ecuted by defendant several years 
after injury). (2) That defendant 
was constructing railroad. Missouri 
Pac. R: Co. v. Owens, 1 Tex. A. Civ. 
Cas. § 384 (evidence of reputation in 
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often difficult or 


the community). 

80. See cases infra notes 81-87. 

Weight and sufficiency of evidence 
in general see Evidence §§ 1730-1806. 

81. Ark.—St. Louis Southwestern 
ae v. Heintz, 82 Ark. 459, 102 SW 

Colo.—Denver, etc., R. Co. v. Robin- 
son, 6 Colo. A. 432, 40 P 840. 

N. J.—Thompson v. New York, etc., 
Revi COnwT Ne deter eumiae 

N. Y.—Phillips v. New York Cent., 
etc., R. Co., 84 Hun 412, 32 NYS 299. 

Tex.—Taylor, etc., R. Co. v. Warner, 
84 Tex. 122, 19 SW 449, 20 SW 8238; 
Texas, ete., R. Co. v. Dessommes, 15 


SW 806; Texas Midland R. Co. v. 
Cardwell, (Civ. A.) 59 SW 288. 
[a] In action against defendants 


as trustees under a mortgage for the 
benefit of bondholders, it is not neces- 
sary to show that they were actually 
trustees but it is sufficient to show 
that they were acting as such and had 
the control and management of the 
road. Pearson v. Wheeler, 55 N. H. 41. 

[b] Evidence held sufficient to 
show: (1) Defendant’s ownership of 
the road. Illinois Cent. R. Co. v. 
Mills, 42 Ill. 407; Moore v. Quincy, 
etc., R. Co., 121 Mo. A. 674, 97 SW 607 
(in action for killing stock); Payne v. 


Quincy; ete, RaCos, 113 Mon Ass609; 
88 SW 164; Oyler v. Quincy, etce., R. 
Co,,* 113 Mo. A. 375, 88 SW 162; Kel- 


tenbaugh v. St. Louis, etc., R. Co., 34 
Mo. A. 147. (2) That defendant was 
operating the road at the time of the 
injury. Union Pac. R. Co. v. Jones, 9 
Colo. ‘3%9, 12 P 516; Et: Scott, etc., R. 
CO.-v.. Fortney, 51 Kan. 287, 32 P $04: 
Reynolds v. St. Louis, ete., R. Co., 22 
Mo. A. 609; Moore v. Coney Island, 
Cte. PRs 8 COs, Lose DD wl 1Ven oo G, me LeLn 
NYS 604; Detroit, etc., R. Co. v. Voge- 
ley, 21 Oh. A. 88, 153 NE 86 (so as 
to charge it with duty, under Gen. 
Code § 88438, to keep Srossine in 
repair); Pennsylvania da Or) Vv. 
Sellers, 127 Pa. 406, 17 A 987. (3) 
Ownership and operation of road. 


Chicago, etc., R. Co. v. Neilson, 118 
Ill. “A. 343; Louisville, éte.,. R.. Coo w.; 
Meadows, 87 Ind. 441; Pittsburgh, 


etc., R. Co. v. Hoffman, 87 Ind. A. 619, 
155 NE 622 (admissions of answer 
read in evidence); Terre Haute, etc., 
R. Co.\v. Walsh, 11 Ind. A. 13, 38 NE 
534; Monson v. Chicago, ete., R. Co., 
181 Iowa 1354, 159 NW 679; Sullivan 
v. Missouri Pac. R. Co., (Mo. A.) 211 
SW 903 (hearsay evidence not object- 
ed to). (4) Ownership and operation 
of switch track. Cleveland, ete., R. 
Co. v. Miller, 165 Ind. 381, 74 NE 509. 
(5) Exclusive control and operation of 
road by receiver at the time of injury. 
Chicago, etce., R. Co. v. Van Stone, 68 
Ind. A. 47, 119 NE 874. (6) That de- 
fendant had control of the right of 
way. Fodey v. Northern Pac. R. Co., 
21 dal w13 "1232 4835" Gn’ actioneto 
recover damages for fire communi- 
cated from right of way occasioned 
by negligence in permitting combusti- 
ble material to accumulate thereon). 
(7) That one railroad was operated 
over the road of another. Baltimore, 
etc., R. Co. v. Dickinson, 18 Oh, Cir. 
Ct. N. S. 586 (where defendant issued 
bill of lading for freight, time-table of 
trains, and employed doctor to attend 
person injured thereon). (8) That 
use of tracks by another was with 
permission of railroad. Dolcito Quar- 
ry Co. v. Cruse-Crawford Mfg. Co., 19 
Ala. A. 643, 100 S 72; Plumb v. Hecla 
Co., 157 Mich. 562, 122 NW 208. (9) 
That lessor had no control over op- 
eration of train. Raikes v. Payne, 198 
Ky. 820, 249 SW 1020 (where roads 
used a railroad yard jointly). (10) 
That defendant was operating loco- 
motive and train which killed sfock. 


[§ 1193 


ate a liability therefor ;81 but direct and positive evi- 
dence of such facts is not always essential,®? and 
since positive proof of the actual facts of ownership 
and operation is ordinarily easy for defendant and 


impossible for plaintiff,’* it is suf- 


Gleveland, etce., R. Co. v. Van Natta, 44 
Ind. A. 608, 87 NE 999, 88 NE 716. 
(11) That either of two engines using 
same track but owned .by different 
roads emitted spark which set fire to 
eotton. Memphis, ete., R. Co. v. Rich- 
ardson, 126 Ark. 236, 190 SW 434. 
(12) That initial carrier was respon- 
sible for defective condition of car. 
Sasnowski v. Mobile, ete., R. Co., (Mo. 
A.) 207 SW 865 (in an action for in- 
jury after delivery of car to consignee 
by connecting carrier); Rick v. New 
York, ete. Ri Coy 232 Pa, 55siy olugAs 
650. (13) That car company was en- 
gaged with railroad company in op- 
erating refrigerator cars. Continen- 
‘71 Fruit Express Co. v. Leas, £0 Tex. 
Civ. A. 584, 110 SW 129. (14) Negli- 
gence of company operating road of 
another so as to charge the latter. 
Chicago, ete., R. Co. v. Newell,. TUBA 
A. 263 faff 212 Ill. 332, 72 NE 416] 
(where passenger was thrown from 
platform of car due to overcrowding, 
as train rounded a curve, neither seat 
nor standing room to be conveniently 
obtained in car). (15) That switching 
crew whose negligence caused injury 
was in employment of defendant. 
Colorado Midland R. Co. v. Edwards, 
24 Colo. A. 350, 184 P 248 [writ of 
error dism 57 Colo. 163, 140 P 190]. 
(16) Negligence of a yard foreman 
sued jointly with railroad. Schwy- 
hart v. Barrett, 145 Mo. A. 332, 130 
SW 388 [aff sub nom. Chicago,> etc., 
R. -Co. v. .Schwyhart, 227 -U.5S., 184, 
33 SCt 250, 57 Li. ed. 473). 

[ec] Evidence held insufficient to 
show: (1) Merger of railroad causing 
injury with company against whom 
recovery was sought. Young v. 
Southern Pac. Co., (N. M.) 278 P 200. 
(2) Operation of one road of a con- 
nected system by another. Stone v. 
Cleveland, ete., R. Co,, 202 N.Y. 352, 
95 NE 816, 35 LRANS 770 (where a 
railroad. corporation by reason of 
some ownership in one or more simi- 
lar corporations had been influential 
in bringing them into a connected sys- 
tem or route advertised or known un- 
der its name, each of the latter main- 
taining its corporate identity and its 
individual organization). (3) Opera- 
tion of road by defendant. Wolker v. 
Compania Ferroviaria de Circunvala- 
cion, 33 Porto Rico 157. (4) Opera- 
tion of a train which killed stock over 
road of another. St. Louis Southwest- 
ern R. Co. v. Heintz, 82 Ark. 459, 102 
SW 221. (5) Negligence of employee 
sued jointly with employer. Jakeman 
v. Oregon Short Line R. Co., 43 Ida. 
505, 256 P 88; Schwyhart v. Barrett, 
145 Mo. A. 332, 130 SW 388 [aff sub 
nom. Chicago, ete., R. Co. vs Schwy- 
hart, 227 U. Si 184, 33 SCt 250, 57 L. 
ed. 473] (engineer who operated train 


which injured brakeman coupling 
cars). 
82.. Chicago, ete., R. Co. Schmitz, 


211 Ill. 446, 71 NE 1050 [aft 113 Il. A! 
295]; Pittsburgh, ete), RCo. viekKnute 
son, 69 Ill. 103; Chicago, ete., R. Co. 
Vv. Neilson, 118 Tl. A. 343; Louisville, 
ete; RR: Co. Vv. Meadows, ’87 Ind. 441; 


Evansville, etc., R. Co. v. Snapp, 61 
Ind. 303. 
83... ‘Bittsburzh, ete. Rae Coseyva 


Knutson, 69 Ill. 103; Keltenbaugh v. 
St. Louis, etewn: Co., 34 Mo. A. 147. 

[a] “Conclusive evidence of the 
ownership and operation of trains is 
often difficult to obtain when the same 
line under the same general manage- 
ment is operated under different cor- 
porate names; and where the railroad 
company keeps Silent, even slight evi- 
dence should not be excluded from the 
consideration of the jury upon a ques- 
tion of that character.” Chicago, ete., 
R. Co. v. Neilson, 118 Ill. A. 343, 344. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1193-1196] 


ficient for plaintiff in the first instance to make a 
prima facie case by evidence of facts from which 
defendant’s ownership or operation may be pre- 
sumed,** and this, if defendant introduces no evi- 
dence to the contrary, will be sufficient to sustain a 
verdict for plaintiff;8® but evidence on the part of 
plaintiff which is inconclusive is not sufficient,®* nor 
is evidence sufficient which merely creates a presump- 
tion as against direct and positive evidence on the 
part of defendant to the contrary.®? 

[§ 1194] V. Trial—i. Province of Court and Jury 
As in other civil actions,**® ques- 
tions of fact are for the jury,®® and the case should 
be submitted to the jury wherever there is any com- 
petent evidence in regard to the ownership, operation, 


—a. In General. 
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tort action.?® 


or control of the road or agency causing the injury 


84. Pittsburgh, etc., R. Co. v. Knut- 

son, 69 Ill. 103; Keltenbaugh v. St. 
WOULS, \6te., sas CO:, Mo. A. 147; 
Brown v. Southern Pac. Co., 31 Utah 
318, 88 P 7. 

[a] Evidence held _ sufficient.— 
Where there was sufficient evidence 
to support a finding of negligence on 
the part of those who were operating 
a train which injured plaintiff, evi- 
dence from which the jury would be 
authorized in finding that a depot was 
maintained for the common use of 
defendants, between whom some sort 
of agreement existed, and that they 
all codperated, or were pecuniarily in- 
terested in the operation of: the train 
that caused the injury, would be suffi- 
cient to make out a prima facie case 
of joint liability without showing just 
what were the contract relations of 
defendants. Brown v. Southern Pac. 
COP SL Otahe ol Se sou is 
. [b] Prima facie proof.—Proof 
that the railroad inflicting injury was 
known by the name of defendant rail- 
road was sufficient to make out a 
prima facie case against it. Atlanta, 


etc., Air Line R. Co. v. Brown, 158 
Ala. 607, 48 S 73. 
s5) -Pittsbureh, -ete:, Ris Co. v. 


Knutson, 69 Ill. 103; Moore v. Quincy, 
etc., R. Co., 121 Mo. A. 674, 97 SW. 607; 
Keltenbaugh y. St. Louis, etc., R. Co., 
34 Mo. A. 147. 

[a] Rule applied.—(1) In the ab- 
sence of any evidence on the part. of 
defendant to the contrary, proof of 
defendant’s ownership of the road is 
sufficient proof that it was operating 
the road. Kerr v. Quincy, etc., R. Co., 
113 Mo. A. 1, 87 SW 596; Ferguson v. 
Wisconsin Cent. R. Co., 68 Wis. 145, 
23 NW 123. (2) Proof that defendant 
was operating the road_is sufficient 
proof of its ownership. Illinois Cent. 
R. Co. v. Mills, 42 Ill. 407. (3) Proof 
that defendant alone kept in repair 
the track and used it, although it was 
used by another company, is sufficient 
proof of defendant’s ownership. 
Georgia Cent. R. Co. v. Wood, 129 Ala. 
483,29S 775. (4) Proof that the train 
causing the injury was operated on 
defendant’s track is sufficient proof 
that it was operated by defendant. 
Walsh v. Missouri Pac. R. Co., 102 Mo. 
582, 14 SW 873, 15 SW 757. 

86. Stone v. Cleveland, etc., R. Co., 
202 N. Y. 352, 95 NE 816, 35 LRANS 
770. p 

[a] Rule applied.—Evidence of a 
witness unconnected with either of 
the roads that a company accepting 
goods for shipment was operated by 
defendant company, based on the fact 
that the witness had at times seen 
rolling stock of defendant company 
pass over the road of the carrier com- 
pany, is inconclusive and of no im- 
portance. Stone y. Cleveland, etc., R. 
Co., 202 N. Y. 352, 95 NE 816, 35 LRA 
NS 770. 

87. Chicago Gen. St. R. Co. v. Ca- 
pek, 68 Ill. A. 500; Phillips v. New 
York Cent., etc., R. Co., 84 Hun 412, 32 
NYS 299; Texas, etc., R. Co. v. Des- 
sommes, (Tex.) 15 SW 806. 

88. See Trial [88 Cyc 1511]. 


89. See cases infra this section. 

90. Pittsburgh, etc., R. Co. v. Cal- 
laghan, 157 Ill. 406, 41 NE 909 [aff 50 
Ill. A. 676]; Pennsylvania R. Co. v. 
Sellers, 127 Pa. 406, 17 A 987. 

[a] In action against consolidated 
company for a tort of one of the con- 
stituent companies, if there is any 
evidence tending to show such consol- 
idation prior to the institution of the 
action, it is error to direct the verdict 
for defendant. Zealy v. Birmingham 
Rsuete., iCo.) 9 9rAlay ov 9 13S als: 

[b] Evidence held sufficient to 
take case to jury: (1) As to owner- 
ship and operation of road, where it 
was conceded it owned roadbed and 
engines and cars ran over road 
marked with name of defendant. 
Carlton v. Southern R. Co., 93 S. C. 
354, 76 SE 984. (2) As to ownership 
of yard and liability for injury to 
switchman injured in uncoupling cars 
in switch yard. Brady v. Kansas City, 
etc., R. Co., 206 Mo. 509, 102 SW 978, 
105 SW 1195. (3) Whether defendant 
was responsible for control and main- 
tenance of track at place of injury 
caused by ditching of train. Plumb 
v. Hecla Co., 157 Mich. 562, 122 NW 
208. (4) Whether defendant’s em- 
ployees operating train over track of 
another company under a joint use 
contract were negligent, and whether 
their negligence was proximate cause 
of injury resulting from collision. 
Atchison, ete., R. Co. v. Hamble, 177 
Fed. 644, 101 CCA 270. (5) Whether 
acts of employees switching cars in 
yard of another company were acting 
within scope of their employment so 
as to charge their employer with their 
negligence. Grand Trunk Pac. R. Co. 
v. Pickering, 50 Can. S. C. 393 [dism 
app 24 Man. 544]. 

Submission of case to jury in negli- 
gence actions generally see Negli- 
gence §§ 851-898. 

91. Chicago Great Western R. Co. 
Va Droupy 769" ican. 9854876) MP) Sib 9s 
Peabody v. Oregon R., etc., Co., 21 Or, 
121, 26 P 10538, 12 LRA 823. 

92. See Trial [38 Cyc 1563 et seq]. 

93. Chicago, etc., R. Co. v. McCul- 
ley, 30 Okl. 178, 120 P 279. 

[a] Where plaintiff fails to make 
out prima facie case, it is not error 
on the part of the court to exclude the 
testimony offered and, where no fur- 
ther evidence is offered, to give the 
affirmative charge. Gulf City Constr. 
Co. v. Louisville, ete., R. Co., 121 Ala. 
621, 25 S 579. 

94. Braderman v. Baltimore, etce., 
R. Co., (Del. Super.) 134 A 56; Lou- 
isville, ete., R. Co. v. Slusher, 217 Ky. 
738, 290 SW 677; Chicago, etc., R. Co. 
v. McCulley, 30 Okl. 178, 120 P 279; 
Ft. Worth, etc., R. Co. v. Ballou, (Tex. 
Civ.:-A.) 174 SW 337. 

[a] Defendant would be entitled to 
directed verdict (1) in the absence of 
evidence showing that the right of 
way and roadbed were owned by, or 
were under the control of, defendant 
railroad, or that it was responsible for 
the operation of cars of its codefend- 
ant which inflicted the injury (Louis- 
ville, etc., R. Co. v. Slusher, 217 Ky. 


[§ 1196] 2. Instructions. 
the giving of instructions in trials generally are ap- 
plicable,®® as, for example, that they should be based 
upon the law and the facts,®’ that they should not 
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which tends to show a liability on the part of defend- 
ant therefor,®® or where the evidence in regard to 
such ownership or operation is conflicting or different 
conclusions might reasonably be drawn therefrom.°? 

[§ 1195] b. Taking Case from Jury. The court, 
as in other cases,®? may, where proper, direct a ver- 
dict,®* and where the facts show that plaintiff has 
no cause of action, it is error not to direct a verdict 
for defendant where requested.?*# 
may direct a verdict as to one joint defendant in a 


Farther, the court 


The rules governing 


738, 290 SW 677), (2) where the evi- 
dence shows that the injury com- 
plained of was that of another and 
different company (Southern R. Co. v. 
Mayes, 124 Miss. 890, 87 S 445), (3) 
and where, in an action against a rail- 
road, it is proved by_ uncontradicted 
evidence that the road was being op- 
erated by a receiver at the time of 
the injury sued on (Ft. Worth, etc., R. 
ae Ballou, (Tex. Civ. A.) 174 SW 

95. Humason v. Michigan Cent. R. 
Co., 259 Ill. 462, 102 NE 793 [aff 176 
THA. 32915 

[a]. Direction of verdict for one of 
two railroad companies who jointly 
operated trains on a track was held 
not a bar against the other which de- 
nied ownership, on the theory that the 
first,company was the lessor, the dec- 
laration averring joint liability and 
the proof not showing that they were 
jointly negligent. Humason y. Michi- 
gan, etc. RR. Co,, 259 Ms AG27 dO2eNED 
793 [Laff 176 Ill. A. 329]. 

[b] Joint action against railroad 
and receiver.—(1) In an _ action 
brought jointly against a railroad 
company in the hands of a receiver 
and the receiver, where it is deter- 
mined that the receiver was in exclu- 
Sive possession, the action may be 
dismissed as to the company or judg- 
ment against it set aside without af- 
fecting the right to recover against 
the receiver (St. Louis, ete., R. Co. v. 
Bricker, 65 Kan. 321, 69 P 828), (2) or 
if there is a verdict and judgment 
against both, it is not necessary that 
there be a reversal as to both defend- 
ants, but the judgment may be re- 
versed as to the company and allowed 
to stand as to the receiver (‘Union Pac. 
R»\Co. Vv. Smith, 59oKans80) 52ers 02 = 
Louisville Southern R. Co. v. Tucker, 
105 Ky. 492, 49 SW 314, 20 KyL 13038). 

96. Instructions in: 

Se see Trial [38 Cyc 


Negligence actions see Negligence §§ 
909-942. 


97. Atlanta, ete., Air Line R. Co. 
v. Brown, 158 Ala. 607, 48 S 73; Wash- 
ington, etc., R. Co. v. Hickey, 12 App. 
(D. C.) 269; Jennings v. Baltimore, 
ete., R. Co., 195 Ill. A. 543; Tlinois 
Cent. R. Co. v. Lashley, 208 Ky. 374, 
270 SW 806. y 

[a] Where defendant’s ownership 
of road is established prima facie, in 
the absence of evidence to the con- 
trary, a charge is properly based on 
the idea that defendant owned the 
road. Atlanta, etc., Air Line R. Co. v. 
‘Brown, 158 Ala. 607, 48 S 73. 

[b] Where plaintiff might rely on 
negligence of railroad outside negli- 
gence of its employee, and the petition 
in an action for death against the 
railroad and its engineér alleged facts 
showing the railroad’s negligence and 
other facts showing negligence of the 
engineer, an instruction submitting to 
the jury the question of negligence by 
each was proper. Illinois Cent. R. Co. 
v. Lashley, 208 Ky. 374, 270 SW 806. 

[c]| Where cause of action was 
both joint and several, and there was 


1118 [51 C.J.]J 


be misleading®®’ or prejudicial,®® and that, where 
essentially covered by other instructions, it is not 
error to refuse to give requested instructions,' or to 
refuse to give them in the exact language of the 
request.” - 

[§ 1197] 3. Verdict. As in other tort actions, 
the court may direct a verdict as to one joint de- 
fendant* or the jury may find for one joint defend- 
ant and against the other,’ and the latter cannot com- 
plain that a verdict was rendered against it alone,® 
as a verdict in favor of one joint defendant is not 
a verdict in favor of the other;’ but the verdict may 
not apportion an award of damages as between de- 
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’ 


fendants.® 

Verdict over against codefendant. Where a joint 
action is brought against a railroad company and a 
contractor for injuries due to the condition of a eross- 
ing, which the contractor had agreed with the rail- 
road company to keep in repair, the jury may, if they 
find the injury was due to the negligence of the con- 
tractor, render a verdict in favor of plaintiff against 
both defendants, and in favor of the railroad com- 
pany over against the contractor, where a demand 
for such judgment is made in the pleadings of de- 
fendant railroad company.?® 


XVI. INJURIES TO PROPERTY GENERALLY 


[§ 1198] A. Injuries from Construction or Main- 
tenance!°—1. Existence and Extent of Liability—a. 
In General—(1) Effect of Authorization or Consent 
to Construction. The constitutional right of a per- 
son whose property is taken or injured without his 


consent for public purposes to compensation there- ' 


for1! is not affected by the legislative authority to a 
railroad company to construct the road,+? or munic- 
ipal consent to its construction within the corporate 
limits,'* and if there has been’ no condemnation or 
compensation made he may recover the damages sus- 
tained by action or other appropriate proceeding ;!4 


evidence to be considered by the jury [ ground. 


Memphis, etce., R. Co: rr. 


but it will be presumed that compensation for all in- 
juries necessarily incidental to the construction of 
the road in a lawful and proper manner were includ- 
ed in the assessment of damages in condemnation 
proceedings’® or in the consideration for the grant 
of the right of way.t® It follows that, where the 
railroad company in constructing its road has pro- 
ceeded under legislative authority and in a lawful 
and proper manner, with due care, there can be no 
recovery as for a tort for any incidental or conse- 
quential damages," or any right to enjoin the work 


13. Shrader v. Cleveland, ‘etc., R. 


as to the negligence of both defend- 
ants, it was not error to instruct the 
jury that they could find their verdict 
against both defendants, or against 
one of them only, as they might find 
the evidence to justify. Washington, 
tee R. Co. v. Hickey, 12 App. (D. C.) 

98. Gallup v. Toledo Terminal R. 
Co., 26 Oh. A. 447, 160 NE 493. 

[a] TIllustration.—If the facts and 
law are such as to warrant a recovery 
against a railroad company operating 
its trains over the tracks of a terminal 
company, and plaintiff would also be 
entitled to a verdict against the ter- 
minal company because of the operat- 
ing agreement existing between it and 
the railroad company, regardless of 
whether or not the terminal company 
was negligent, an instruction under 
which the jury could have found a ver- 
dict in favor of both defendants in the 
event they found that the terminal 
company was not guilty of negli- 
gence, regardless of whether the rail- 
road was guilty of negligence or not, 
is misleading and prejudicial. Gal- 
lup v. Toledo Terminal R. Co., 26 Oh. 
A. 447, 160 NE 493. 

99. Cincinnati, etc., R. Co. v. Pre- 
witt, 203 Ky. 147, 262 SW 1. 

1. Chicago, ete., R. Co. v. Dinius, 
180 Ind. 596, 103 NE 652. 

2. Lamb v. Floyd, 20 Ga. A. 254, 
92 SE 1010. 

8. See Trial [38 Cyc 1888]. 

4 See supra § 1195. 

5. Illinois Cent. R. Co. v. Murphy, 
123. Ky. 787, 97 SW 729, 30 KyL 93, 
11 LRANS 352; Matthews vy. Dela- 
ware.etes Ri VCoinds6 Ns tIi Ge. 134027 
A 919, 22 LRA 261; Kirby v. Dela- 
ware, etc., Canal Co., 90 Hun 588, 35 
NYS 975. 

[a] Verdict is not inconsistent 
against one railroad, in joint action 
against it and another for setting fire 
to cotton, because there was also a 
finding that the fire was set by the 
locomotive of the other road, as the 
jury might have concluded that the 
fire was communicated from the en- 
gines of both companies. If that be 
true, neither of them can escape lia- 
bility on the ground that the fire was 
set out by the locomotive of the other, 
for if that be a sufficient excuse, then 
both could escape liability on that 


Richardson, 126 Ark. 236, 190 SW 434. 
{b] In action against railroad 
company and its employee (1) if the 
act of negligence is one in which the 
company did not participate and it 
is only liable. under the doctrine of 
respondeat superior, a verdict in favor 
of the employee and against the com- 
pany is contradictory and cannot 
stand. Benson v. Southern Pac. Co., 
WIT Cale TUG Lid P9438) Salmons vi 
Southern R. Co., 137 Ga. 636, 78 SE 
1062; Southern R. Co. v. Harbin, 135 
Ga, 122, 68 SE 1108, 30 LRANS 404, 21 
AnnCas 1011. (2) But it is otherwise 
where the railroad company partic- 
ipates in the negligence, or is guilty 
of some act of negligence contribut- 
ing to the injury. Benson v. South- 
ern’ Pac: .Co.; supra; Tlinois, ete.  R. 
Co. v. Murphy, 123 Ky. 787, 97 SW 729, 
30 KyL 93,11 LRANS 352. 

6. Kansas City, ete., 
Stoner, 51 Fed. 649, 2 CCA 437; 
hart v. Little Rock, etc., R. Co., 40 
Fed. 631; Illinois Cent. R. Co. 
v. Murphy, 123 Ky. 787, 97 SW .729, 
30 KyL 93, 11 LRANS 352. 

7. Benson v. Southern Pac. Co., 
LG: (Calida elt ePaG 48s 

8. Tennessee Cent. R.-Co. v. Van- 
hoy, 143 Tenn. 312, 226 SW 225. 

Right to apportion damages: 
Generally see Damages § 393. 

In tort actions see Tort [38 Cyc 492]. 

9. Dallas, etc., R. Co. v. Able, 72 
Tex. 150, 9 SW 871. 

Contribution as between tort-feas- 
ors see Contribution § 18 et seq. 

Indemnity as between tort-feasors 
see Indemnity §§ 54, 55. 

10. Permitting noxious weeds to 
mature on, or spread from, right of 
way see Agriculture § 47 et seq. 

11. See Eminent Domain 20 C. J. 
p 501. 

Measure and elements of damages 
see Eminent Domain §§ 186-268. 

12. La.—Hepting v. New Orleans 
Pace. R. Co., 36 La. Ann. 898. 

Md.—Baltimore, etc., R. Co. v. Sat- 
tler, 100 Md. 306, 59 A 654. 

N. J.—Costigan v. Pennsylvania R. 
Co. SAIN Sy 233) 923 AP 810. 


ReiCo, aw. 
Lock- 


N. Y.—Brown v. Cayuga, etce., R. 
Cos 122 Ne Yr 4S 6. 
Tex.— Gulf, etc.,, R. Co. v. Fuller, 


63 Tex. 467. 


Co., 242 Ill. 227, 89 NE 997, 26 LRANS 
226 [aff 147 Ill. A. 252];  Boagni v: 
Colorado Southern, ete., R. Co., 124 
La. 840, 50 S 748; Martin v. Chicago, 
etc., R. Co., 47 Mo. A. 452; Rosenthal 
v. Taylor, etc., R. Co., 
SE 268. 

[a] Municipal consent cannot af- 
fect the right of a property owner to 
recover damages where he is de- 
prived of a property right for which 
he has a constitutional right to com- 
pensation. Martin v. Chicago, ete., 
IRGC Os. ie MLO Aas bo. 

14. Remedies of owner of property 
taken for public use generally see 
Eminent Domain § 515 et seq. 


15. See infra § 1200. 
16. See supra § 188. i 
17. Ill.—Melendy v. Chicago, ete., 


Re Col, - 132: TMs A43h: 

Ky.—Hortsman vy. Covington, etc., 
R. Co., 18 B. Mon. 218; Mississippi 
ane R. Co. v. Munchison, 8 Ky. Op. 
ov . 

Me.—Boothby v. Androscoggin, etc., 
R. Co., 51 Me. 318. 

Mass.—Bryant v. Bigelow Carpet 
Co., 131 Mass. 491. 

Miss.—Columbus, ete. R. Co. v. 
Taylor, 149 Miss. 269, 115 S 200. 

Nebr.—Conn v. Chicago, ete., R. Co., 
88 Nebr. 732, 130 NW 563. 

N. H.—Towle v. Eastern R. Co., 17 
INSEE oso: 

N. Y.—Allerton v. New York, etc., 
R. Co. 199. N.Y. (489°, 93" NE, 2'705 
Stephens v. New York, etc., R. Co., 
175 N. Y. 72, 67 NE 119; Conabeer v. 


NOG a? Pane 
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Chae 
= 
x 


To Tex. 325, 15> 


New YorkiCent. 6te5 7h. Co. 15 69Nea Won 


474, 51 NE 402; Rauenstein v. New 
Mork ete: un. Conauloom Nes Nem 2onmso 
NE 1047, 18 LRA 768; Uline v. New 
vViorky Cent, \60G., “Re OCOtn 1 Ode IN aye 
98, 4 NE 536, 54 AmR 661; Moyer v. 
New York Cent., etc., R. Co., 88 N. Y. 
351 [rev 24 Hun 138]; Ferdon v. New 
York, ete, RayCo;, 1340 Apps Diy.03 80; 
115 NYS 352; Chapman v. Albany, 
etc., R. Co., 10 Barb. 360. 

Oh.—Lewis v. Mt. Adams, ete. R. 
Co., 7 Oh. Dec. (Reprint) 566, 3 Cine 
LBul 1007. 

Pa.—Holmes v. Publie Serv. 
Commn., 79 Pa. Super. 374; Flaherty 
v. Pittsburgh, ete., R. Co., 63 Pr. Su- 
per. 622; White v. Philadelphia, etc., 
RR: 71Co:,/ 15 Pare Dist.09.76. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of construction ;® but the legislative authority which 
protects, the company against liability for merely 

incidental damages does not authorize any direct in- 
_ vasion of private rights,!® and the company will be 
liable for damages caused by unauthorized acts,?° 
or failure to comply with statutory requirements,?! 
or by any encroachment upon lands outside of the 
limits of its right of way,?? or trespass committed 
The company will also 
be lable for any injuries due to the negligent or im- 
proper manner of constructing its road,?* for the 
general rule applies that it must so use its property 
as not unnecessarily to injure another;?° but this 
rule does not require that where the company has 
acquired a right of way it must construct its road 
thereon in such manner as to occasion the least pos- 
sible injury to the owners of adjacent lands, regard- 
less of its own interests and the requirements of a 


upon such adjacent lands.?° 


Porto Rico.—Bertin v. American R. 
Co., 1 Porto Rico Fed. 389. 

Tex.—International, éte., R. Co. v. 
Pape, 62 Tex. 313. 

Vt.—Hatch v. Vermont Cent. R. Co., 
25. Vt. ‘49. 

Va.—Pamplin v. Norfolk, 13% 
Con 124 Va. 254) 987 Shot: 

Png.—Canadian Pac. R. Co. v. Roy, 
[1902] A. C. 220; BEmsley v.. North 
Hastern R. Co., [1896] 1 Ch. 418. 

Can.—Canadian Pac. R. Co. v. Al- 
bing 59 Cany Sy. C.151. 

N. S.—Ball ‘v. Sydney, ete., R. Co., 
46 N. S. 507. 

Ont.—Bennett v. Grand Trunk R. 
Co., 2 Ont. lL. 425; Ross v. Canadian 
Pac. R. Co., 1 CanRCas 461; Wallace 
v. Grand Trunk R. Co., 16 U. C. Q. B. 


etc., 


551; McDonell v. Ontario, etc. R. 
Coyle. On Be 2iAe 
[a] Accumulation of snow.—A 


railroad company which erects a fence 
on its own land to prevent snow from 
being blown upon its road is not lia- 
ble for damages occasioned by the ac- 
cumulation of snow upon another’s 
land on the other. side of the fence, 
since it is a proper and reasonable 
use of its property. Carson v. West- 
ern R. Co., 8 Gray (Mass.) 423. 

18. See supra §§ 309, 310. 

19. U. S—Muhlker v. New York, 
ete., R. Co., 197 U. S. 544, 25 SCt 542, 
49 L. ed. 872. ; 

N. J.—Costigan v. Pennsylvania R. 
Co,, 54. N. J. L. 233, 23 A 810. 

N. Y¥.—Uline v. New York Cent., 
ete., R. Co., 101 N.Y: 98, 4. NE 536, 


54 AmR 661. 

Or.—Sandstrom y. Oregon-Wash- 
ington R., ete. Co., 75 Or. 159, 146 
P 803. 


Va.—Pamplin v. Norfolk, etc., R. 
Co., 124 Va. 254, 98 SE 51. 
Eng.—Biscoe y. Great Hastern R. 
Co., L. R. 16 Eq: 636. i 
Man.—Barrett v. Canadian Pac. R. 
Co., 16 Man. 558. 
Sask.—Smyth v. Canadian Pac. R. 
Co., 1 Sask. L. 165, 8 CanRCas 265, 8 


WestLR 700. 


20. Hotard v. Texas, etc., R. Co., 
36 La. Ann. 450; Rogers v. Kennebec, 
Stew Rw Conon, Me: i319); Caledonian 


) Go.’ vi. Colt, 3) Macq. -H.* h.) 833; 
Eee v. Dominion Iron, etc., Co., Ltd., 
49 N. S. 339; Wilkes v. Gzowski, 3 
The CLQs Bi (Ont, ) 3038: 

[a] Failure to file map of road.— 
Under a statute providing that a 
railroad company before constructing 
a part of its road shall make and file 
in the office of the county clerk a 
map and profile, it has no authority 
to clear the right of way before such 
filing an@ will be liable for damages 
to the line of a telephone company in 
clearing the way, although it sur- 
veyed its line of road before the tele- 
phone line was constructed. White 
River R. Co. v. Batesville, etc., Tel. 
Co., 81 Ark. 195, 98 SW 721. 
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for damages to 


21. Caledonian R. Co. v. Colt, 3 
Macq. H. L. 833 (holding that an ac- 
tion for damages will lie against a 
railroad company for not restoring a 
private railroad within the period 
prescribed by statute). 


22. Roushlange v. Chicago, etc., R. 
Co., 115 Ind. 106, 17 NE 198; Louis- 
Villes) ete... Ra Co.(v. Craft) W192 Kye 


314, 233 SW 741; Ryan v. Mississippi 
Valley, etc., R. Co., 62 Miss. 162. 

23. Booth v. McIntyre, 31 U. C. C. 
PB. (COnt:) 4483; 

24. I1l.—Ohio, ete., R. Co. v. Dool- 
ey, 32 Ill. A. 228. 

Ky.—Louisville, ete., R. Co. v. Bon- 
hago, 94 Ky. 67, 21 SW 526, 14 KyL 
737; Illinois Cent. R. Co. v. Moore, 82 
SW 624, 26 Kyl 859. 

Me.—Rogers v. Kennebec, ete. R. 
Co., 35 Me. 319. 

Mass.—Bryant v. 
Co., 131 Mass. 491. 

Mo.—South Side Realty Co. v. St. 


Bigelow Carpet 


Louis, etc., R. Co., 154 Mo. A. 364, 134 


SW 1034. 

Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821. 

N. Y.—Ferdon v. New York, etc., R. 
Co., 131 App. Div. 380, 115 NYS 352; 
Egener-v. New York,’ etc., R. Co., 3 
App. Div. 157, 38 NYS 319. 

N. C—Howard v. Andrews Mfg. 
Co:,-.179 ING-G. 14.8,0101) SH.4915  Caro- 
lina, ete., R. Co. v. Armfield, 167 N. 
C. 464, 83 SE 809; Davenport v. Nor- 
folk, ete., R. Co., 148 N. C. 287, 62 SE 
431, 128 AmSR 599. 

Porto Rico.—Bertin v. American R. 
Co., 1 Porto Rico Fed. 389. 

Ss. C.—Sims v. Ohio River, etc., R. 
Coss 56 SHI. 302733 1S) 746. 

Tex.—Rosenthal v. Taylor, etc., R. 
Co., 79 Tex. 325, 15 SW 268; Nading v. 
Denison} ete. (R. -Co.,(Cives. 4.) 62 
SW 97. 

W. Va.—Richards v. Ohio River, 
er R. Co., 56 W. Va. 592, 49 SE 

Eng.—Biscoe v. Great Eastern R. 
Co., L. R. 16 Eq. 636. 

B. C.—McCrimmon vy, British Co- 
lumbia Electric R. Co., 20 DomLR 
834, 29 WestLR 517, 7 WestWkly 137 
[app dism 22 B. C. 76, 24 DomLR 368, 
32 WestLR 81, 8 WestWkly 1289]. 

Ont.—Vanhorn y. Grand Trunk R. 
Coss UNC bacab os 

[a] Surrounding circumstances.— 
In determining whether a railroad 
company is negligent in constructing 
and maintaining a roadbed, the sur- 
rounding conditions and the rights of 
adjacent landowners should be con- 
sidered, although the roadbed was 
constructed in the usual and approved 
manner. Lunden vy. Brookings, etc., 
RCo. ols. Ds 85a,, 14 ENiW 93: 

25. Evansville, ete., R. Co. v. Dick, 
9 Ind. 433; Kirk v. Kansas City, etc., 
R. Co., 51 La. Ann. 667, 25 S 457; 
Biscoe v. Great Eastern R. Co., L. R. 
16 Eq. 636. 
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properly constructed roadbed.?® 

[§ 1199] (2) Effect of Ownership of Right of 
The fact that the railroad company owns 
its right of way absolutely does not affect its liability 


the property of others caused by 


Where land is con- 


[a] 
While a railroad company must as a 
common carrier exercise the highest 
degree of care to keep its track and 
roadbed safe, it, in so doing, injuring 
the property of another, although nec- 
essarily, is liable for the damage. 
Wine v. Northern Pac. R. Co., 48 
Mont, 200, 186 P 387, 49 LRANS 711, 
AnnCas1915D 1102. 

26. International, ete, R. Co. v. 
Pape, 62 Tex. 313 (holding that a 
railroad company will not be liable 
because it constructed its road 
through plaintiff's land upon an em-. 
bankment, whereby access between 
different parts of his property was 
rendered less convenient). 

[a] Railroad company is _ not 
bound to construct trestle instead of 
an embankment because the former 
would occasion less inconvenience to 
the landowner. Gulf, ete., R. Co. v. 
Richards, 11 Tex. Civ. A. 95, 32 SW 
96. 

27. Effect of conveyance of right 
of way see supra § 188. 

28. Ohio, etc., R. Co. v. Dooley, 32 
Tll.'A. 228; Roushlange v. Chicago, 
ete. RaCo.;) 1h Indy A0o, Le INR res: 
Union Pac. R. Co. v. Dyche, 31 Kan. 
120, 1 P 243 [rev without op..on stip- 
ulation of counsel 32 L. ed. 325]. 

29. Roushlange v. Chicago, etc., R. 
Co.,.115 Ind..106, 17 NE 198. 

[a] Where railroad company by 
adverse possession acquires a right 
of way over private property its title 
is limited to the extent of its posses- 
sion and it will be liable to the owner 
of adjacent land for damages result- 
ing from a widening of the right of 
way beyond such limits. Ryan v. 
Mississippi Valley, etc., R. Co., 62 
Miss. 162 . 

30. Measure of damages where 
land taken for railroad see Eminent 
Domain § 210. 


31. Mo.—Clark v. Hannibal, ete., 
R. Co., 36 Mo. 202. 
N. H.—Clark v. Boston, etc., R. Co:, 


24 N. H. 114; Aldrich v. Cheshire R. 
Co.,7217N. A. 3593-53 AmD 21:2 

N. C.—Fleming v. Wilmington etce.. 
RCo. 1 1ldaN.Cii6765120, SE 01.43 

Tex.—International, ete., R. Co. v. 
Pape, 62 Tex. 313 

B. C.—Nelson v. Pacific Great East- 
ern R. Co., 25 B. C. 259, [1918] 1 West 
Wkly 597, 26 B. C. 1, [1918] 3 West 
Wkly 85. 

Ont.—Knapp v. Great Western R. 
Cox 6, UsC HC Parasite 

[a] Where company is not re- 
quired to fence or construct cattle 
guards the cost of constructing such 
as will be rendered necessary by the 
construction of the railroad is includ- 
ed in the assessment of damages, and 
the landowner cannot subsequently 
recover for injuries due to their ab- 
sence. Clark v. Hannibal, etc., R. 
Co., 36 Mo. 202; Gulf, etc, R. Co. yv. 
London, 3 Tex. A. Civ. Cas. § 426. 


the negligent or improper manner of constructing its — 
road,”* or by improper encroachments upon the land 
outside the limits of its right of way.?® 

[§ 1200] (3) Effect of Assessment of Damages in 
Condemnation Proceedings. 
demned for the construction of a railroad, the dam- 
ages assessed include whatever injuries will result 
from its construction and are incidental to its use,?° 
so that the landowner cannot thereafter recover dam- 
ages for injuries merely incidental to the construc- 
tion of the road if done in a lawful and proper man- 
ner;*! but the damages are assessed upon the theory 
that the road will be constructed in a skillful and 


Effect. of duty as carrier— 


\ 
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proper manner,*? and since so limited the landowner 
may subsequently recover damages for any injury 
due to a negligent or improper construction of the 
road,** or improper encroachment upon his lands out- 
side of the right of way,** or failure to comply with 
a statutory requirement,*> such as the construction 
of fences or cattle guards,?° or restoring a private 
way interfered with by the construction of the rail- 
road;?7 and this rule applies, although the injury 
results from some new use made by plaintiff of his 
property after the construction of the road, provid- 
ed such use is a reasonable and customary one,** and 
is not affected by the fact that plaintiff was not the 
owner of the land at the time the railroad was built.*® 

[§ 1201] (4) Release, Waiver, or Estoppel. A re- 
lease by a property owner of all claims for damages 
sustained by him or his property by reason of the 
construction or operation of the railroad is binding 
and effective until set aside by a court of competent 
jurisdiction.*° Where a landowner executes a con- 
tract releasing the railroad company from all dam- 
ages which will result from the construction of its 
road, a subsequent purchaser of the property with 
knowledge of the contract will be bound thereby ;*+ 
but a release of all damages caused by the construe- 
tion of the railroad does not contemplate or prevent 
a recovery for injuries due to a negligent or improper 
construction ;*2 and a mere parol license given to a 
railroad company by a landowner to divert water 
upon his lands may be revoked by a subsequent gran- 
tee and damages recovered for injuries accruing sub- 
sequent to such revocation.*? The consent of a land- 
owner to the construction of a railroad through his 
premises is not a waiver of the statutory duty of the 

32. McCormick v. Kansas City, 
etc., R. Co., 57 Mo. 433; Chicago, etce., 37. 
R. Co. v. Andreesen, 62 Nebr. 45 6, 87] Macq. 


NW 167; Hatch v. Vermont Cent. ER. 
Co., 25 Vt. 49. 


H. L. 833. 
38. 
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supra §§ 423-426. : 
Caledonian R. Co. v. Colt, 3 


Duty to restore see supra § 413. 
Perley v. Boston, etc., R. Co., 
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company to construct fences or cattle guards.** 
Estoppel. Mere silence upon the part of the land- 
owner, not inducing action or misleading the rail- 
road, does not estop him from claiming damages re- 
sulting from a construction of the road in a manner 
different from that contemplated by waiver of dam- 
ages which the landowner has entered into.4° Where 
a landowner verbally agrees to convey a right of way 
without charge, and the railroad company relying 
on his promise and without objection on his part 
constructs its road, he is estopped to thereafter re- 
cover damages for the taking of his property,*® or 
if he permits a railroad company to excavate a tun- 
nel on his land without objection until the tunnel is 
completed and the railroad constructed through it, 
he is estopped to maintain an action for damages.*? 
A lot owner in a city is not estopped to recover dam- 
ages to his property caused by the negligent or im- 
proper manner of constructing a railroad in a street 
by having signed a petition to the city authorities to 
erant the company a right of way through the 
street,#® or by having been a member of the city 
couneil and voted in favor of granting the right of 
way,*® or by having consented to the construction 
of a new sidewalk to take the place of one removed 
to make room for the alterations in the street made 
necessary by the railroad.®° 
[§ 1202] b. Particular Injuries—(1) Occupation 
or Obstruction of Streets and Highways Generally.®+ 
Under the general rules already considered,®? where 
the use of a street or highway for railroad purposes 
is regarded as such as to entitle the abutting owner 
to compensation, or where the particular use or acts 
done by the railroad company constitute an injury 
Validity and effect of releases gen- 
erally see Release [34 Cyc 1039]. 
Validity of release from liability 


for negligence see Contracts § 437. 
41. Root v. Pennsylvania Co., 5 Oh 


Recovery of compensation for an- 


ticipated negligence generally see 
Eminent Domain § 233. 
33. ~I1):—Cleveland, etc., R. Co. v. 


Pattison, 67 Ill. A. 351; Chicago, etc., 
R. Co. v. Willi, 53 Ill. A. 603. 
Ind.—Roushlange v. Chicago, 
RCo. 15. Ind. 106.10, NBT 198) 
Mo. ” MeCor mick v. Kansas City, 
ete, ma Co:,, bi Mo. 433. 


etc., 


Nebr.—Chicago, etc., R. Co. v. An- 
dreesen, 62 Nebr. 456, 87 NW _ 167; 
Chicago, etce., R. Co. v. O’Neill, 58 
Nebr. 239, 78 NW 521. 


N. H.—Perley v. Boston, etc., R. Co., 
BIN. HL. 212. 

Tenn.—Carriger v. East Tennessee, 
ete., R. Co., 7 Lea 388. 

Vt.—Hatch v. Vermont Cent. R. Co., 
25. Vt. 49. 

[a] Removal of stock gaps.— 
W'here land in the possession of ten- 
ants is condemned as the property of 
the landlord and all damages for the 
condemning of the right of way paid 
to him, the railroad company will be 
liable to tenants for injuries to crops 
by trespassing stock due to a removal 
by the company after the condemna- 
tion of cattle guards previously main- 
tained by it. Rome, etc., Constr. Co. 
v. Jennings, 85 Ga. 444, 11 SE 839. 

Condemnation proceedings as bar to 
action for subsequent damages gener- 
ally see Eminent Domain § 451. 

Recovery for injuries not covered 
by condemnation proceedings gener- 
ally see Eminent Domain § 525. 

34. Roushlange v. Chicago, etc., R. 
Co.. 115 Ind. 106, 17 NE 198. 

35. See cases infra notes 36-38. 

36. Houston, ete., R. Co. v. Meador, 
50 Tex. 77. 

Duty to construct and maintain see 


Di Ne dene Les 

39. Carriger Vv. East Cea 
ete.” KR. Goi, Déam(renn,) 38s 

40. Remy v. Lake Erie, etc., R. Co., 
(Can.) 20 CanRCas 207. 

[a] Construction of release.—(1) 
A settlement between a railroad com- 
pany and a property owner, which 
provided that the compensation paid 
should not be regarded as compensa- 
tion for any damages occasioned to 
buildings during the construction and 
completion of the road, does not ex- 
empt the railroad from liability for 
injuries to buildings on the property 
occasioned by blasting, although 
without negligence. B. Schade Brew- 
ine \Co.s vasChicago mete. Reon eto 
Wash. 651, 140 P 897. (2) Such dam- 
ages were too speculative to have been 
considered upon condemnation, and 
hence are not within the provision of 
the settlement contract providing that 
the railroad shall ‘have the. same 
rights as if it had paid an award in 
condemnation proceedings. B. Schade 
Brewing Co. v. Chicago, ete., R. Co., 
supra. (3) A railroad company hav- 
ing adjusted a claim for past dam- 
ages caused by overflowing land and 
made alterations in its roadbed, the 
owner released it from all future 
damages caused by the operation of 
the road as “now constructed.” The 
alterations included the cutting into a 
single ditch of borrow pits along the 
track. For several years the company 
kept the ditch open. It was‘held that 
the company was required to keep the 
ditch open to avoid recurrence of 
overflows. Lackey v. St. Louis, etc., 
R. Co., 94° Miss. 893; 48 S238) 

Conveyance of right of way as 
waiver of damages see supra § 188. 


S&CP 315, 7 OhNP 337. 

{a] Record notice may be binding. 
Clark v. Atlantic Coast Line R. Co., 
192 N. Gs 2807 135 "SH 26: 

Ao ist. Louis, ete., R. Co: v. 
Hurst, 25 Ill. A. 98. 

Minn.—Jungblum  v. Minneapolis, 
ete. RR. Cos i70 Minne 15350 (ZNO 

Nebr.—Fremont, etcs, RCo, vyasian 
lin, 50 Nebr. 698, 70 NW 2638, 61 AmSR 
578, 36 LRA 417, 

Pa.—Brown Vv. Pine Creek R. €o., 
183 Pa. 38, 38 A 401. 

Tex.—Missouri, etc., v. Hop- 
son, 15 Tex. Civ. A. 126, LN Sw 384. 

43. Foot v. New Haven, etc COs, 
23 Conn. 214. 

44. Houston, etc., R. Co. v. Meador, 
50 Tex. 77. 

Duty to construct see supra § 423 
et seq. 

45. Cook v. St. Louis, ete., R. Co., 
103 Ark. 326, 146 SW 851. 

[a] Acquiescence on the part of 
plaintiff during a long period during 
which the railroad company has ex- 
pended a large sum of money in con- 
structing its road will bar a right to 
equitable relief. Illingworth v. Man- 
Ghestety ete., R. €Co., 2; KR. & Can. Cas. 

46. Evans v. Gulf, etc., R. Co., 9 
Tex. Civ. A. 124, 28 SW 903. 

47. Norfolk, etc., R. Co. v. Perdue, 
40 W. Va. 442, 21 SE 755. 

48. Louisville, ete.,, BR. Co. Vv. balls 
13 KyL 174. 

49. Lamm v. Chicago, etc., R. Co., 
45 Minn. 71, 47 NW 455, 10 LRA 268. 

50. Atchison, etc., R. Co. vi, Bratt; 
Donllp wAnenbor 

51. Rights in and use of streets 
and ways see supra §§ 243-271. 

52. See supra §§ 1198-1201. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to his property for which he is entitled to be com- 
pensated,°*® and there has been no condemnation or 
compensation made, he may sue for and recover the 
damages sustained,** without proof of negligence in 
the rnanner of doing the work;°* but where the con- 
struction of the road does not of itself entitle such 
owner to compensation the right to recover damages 
depends upon the manner of its construction,®® and 
if the work done was duly authorized and the com- 
pany has proceeded in a leg’al and proper manner, 
there can be no recovery for merely incidental or con- 
The railroad company will, 


sequential damages.®7 
however, be liable for all damages 


53. See Eminent Domain § 170. 

54 Cal.—Coates v. Atchison, etce., 
R. Co., 1 Cal. A. 441, 82 P 640. 

I1l.—Illinois Cent. R. Co. v. Davis, 


ie AS 99. 

Ky.—Henderson Belt R. Co. v. De- 
champ, 95 Ky. 219, 24 SW 605, 16 
KyL 82. 


La.—Fontenot v. Colorado South- 
ern, ete.; R. Co., 122 La. 779, 48..S.205. 

Md.—Baltimore, etec., R. Co. v. Rea- 
ney, 42 Md. 117. 


Mo.—Martin v. Chicago, ete. R. 
Co., 47 Mo. A. 452. 
Oh.—Lake Shore, ete., R. Co. v. 


Brown, 16 \Oh,; ‘Cir. Ct. 269; 9 Oh. Cir: 
Dec. 37. 

Pa.—Hare v. Pittsburg, etc., R. Co., 
10 Pa. Super. 647. 

Tex.—Schier v. Cane Belt R. Co., 45 
Tex, Civ. A. 295, 100 SW 360; Texar- 
kana, etc., R. Co. v. Bulgier, (Civ. A.) 
47 SW 1047. 

Wis.—Buchner v. Chicago, etc., R. 
Co., 60 Wis. 264, 19 NW 56. 

[a] Smoke, sparks, cinders, and 
vibrations.—(1) An adjoining lot 
owner is entitled to recover damages 
for a direct injury to his property 
from smoke, sparks, cinders, and vi- 
brations caused by the operation of a 
railroad in a street. Willis v. Ken- 
tucky, ete., Bridge Co., 104 Ky. 186, 
‘46 SW 488, 20 KyL 475; Louisville 
Southern R. Co. v. Hooe, 35 SW 266, 
38 SW 131, 18 KyL 521; Louisville 
Southern R. Co. v. ‘Hooe, 47 SW 621, 
20 KyL 849. (2) On the other hand, 
such injuries have been held merely 
consequential, and no recovery has 
been permitted. Richards v. Wash- 
ington Terminal Co., 37 App. (D. C.) 
289. (3) Recovery of compensation 
in eminent domain proceedings see 
Eminent Domain § 243. 

Recovery of damages by owner of 
property taken for public use gen- 
erally see Eminent Domain §§ 525- 
527 


damages for obstruction or injury to: 
Highway generally see Highways § 
388 


Street and municipality see Munici- 

pal Corporations §§ 3743-3751. 

OMS AlMORe a CLC tye OO nme Va 
Reaney, 42 Md. 117; Schier v. Cane 
Belt R. Co., 45 Tex. Civ. A. 295, 100 
SW 360. 

56. Fulton v. Short Route R. 
Transfer Co., 85 Ky. 640, 4 SW 332, 9 
KyL 291, 7 AmSR 619. 

Bree ee C.——Gli ck, iV. 
ete, mk: \Co., £9) D.C. 412: 

Ill.—Kotz vy. Chicago, etc., R. Co., 
70 Ill. A. 284. 

Ind.—Dwenger v. Chicago, etc., R. 
Co., 98 Ind. 153. 

Iowa.—Slatten v. Des Moines Val- 
levy R. Co., 29 Iowa 148, 4 AmR 205. 

Kan.—Ottawa, etc., R. Co. v. Lar- 
son, 40 Kan. 301, 19 P 661, 2 LRA 59. 

Minn.—Robinson v. Great Northern 
R. Co., 48 Minn. 445. 51 NW 384. 

Mo.—Foudry v. St. Louis, etc., R. 
Co., 130 Mo. A. 104, 109 SW 80. 

N. Y.—Bennett v. Long Island R. 
Co., 181 N. Y. 431, 74 NE 418 [aff 89 
App. Div. 379, 85 NYS 938]; Fobes v. 
Rome, etc.,, R. Co., 121 N. Y. 505, 24 
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Baltimore, 
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liable.°? 


sustained where 


NE 919, 8 LRA 453; Uline v. New 
YorkyGent., ete) Ri Co,, L01iNy Y¥2-98; 
4 NE 536, 54 AmR 661; Chapman v. 
Albany, etc., R. Co., 10 Barb. 360. 

Ont.—Connors v. Great Western R. 
CoprG WAGs EP. 1085 

[a] Reason for rule.—‘‘The theory 
of the courts is that such a use of 
the street by a railway company, in- 
stead of diverting the thoroughfare 
from the purpose to which it was 
dedicated, realizes said purpose; that 
is to say, enhances the use of the 
street by the public as a place for 
travel and transportation. From this 
theory has been deduced the conclu- 
sion that abutting property owners 
acquire and improve their property 
with knowledge that sometime a rail- 
road may be operated along the street, 
perchance diminishing the value and 
enjoyment of their property, and 
hence are not entitled to damages; 
as they would be if the street was 
devoted to a new servitude foreign to 
the purpose for which it was dedicat- 
ed.”” Foudry v. St. Louis, etc., R. Co., 
130 Mo. A. 104, 112, 109 SW 80. 

[b] Obstruction of view.—That a 
bridge and an embankment construct- 
ed by a railroad company on land pur- 
chased from a proprietor obstructs 
the view from the residence of the 
proprietor does not entitle him to 
damages, where the construction is 
reasonable, necessary, and proper, and 
under lawful authority. Louisville, 
etc., R. Co. v. Jackson, 139 Ga. 543, 77 
SE 796. 

58. Baltimore, etc.; R. Co. v. Tay- 
lor, 6 App. (D. C.) 259; Grand Rapids, 
ete., R.:Co..v., Heisel, 47: Mich. 393, 11 
NW 212; Hatch v. Vermont Cent. R. 
Co., 28 Vt. 142; Mason v. South Nor- 
folk R. Co., 19 Ont. 132. 

Action for damages by abutting 
owner generally see Highways § 266; 
Municipal Corporations §§ 3743-3757. 

59. Ind.—Tate y. Ohio, etc., R. Co., 
7 Ind. 479. 

Iowa.—Gates v. Chicago, AR 
Co., 82 Iowa 518, 48 NW 1040. ; 

Mo.—Restetsky v. Delmar Ave., 
oe R. Co.,; 106 Mo. A. 382, 85 SW 

N. J.—United New Jersey R., etc., 
ae v. Lewis, 68 N. J. Eq. 437, 59 A 

R. I.—Hughes v. Providence, etc., R. 
Col, 22 e 493. 

60. D. C.—Glick v. Baltimore, etc., 
RACos, 19 DY Cr4ar2: 

Ind.—Tate v. Ohio, etc., R. Co., 7 
Ind 7oSSPirtspure. fetch. on Coney. 
Atkinson, 51 Ind. A. 315, 97 NE 353. 

Iowa.—Cadle v. Muscatine Western 
R. Co., 44 Iowa 11. 


etc., 


Ky.—Louisville, ete, R. Co. v. 
Young, 9 Ky. Op. 447. 
La.—Laviosa vy. Chicago, ete. R. 


Co., McG. 299. 

Miss.—Alabama, etc., R. Co. v. Inge, 
22 S 294. 

Mo.—Foudry v. St. Louis, etc., R. 
Co., 130 Mo. A. 104, 109 SW 80. 

N. Y.—Stephens v. New York, etc., 
RCo LIS ON. Ye F2)°67 NB 1197 

Oh.—Parrot v. Cincinnati, ete. R. 
Co., 10 Oh. St. 624. 

Pa.—Com. v. Erie, etc., R, Co., 27 
Pa. 339, 67 AmD 471. 
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it has constructed its road in a street. or highway 
without authority,®® or has constructed it in an un- 
authorized manner,°®® and generally for injuries re- 
sulting from the negligent or improper mode of con- 
struction,®°® or-failure to comply with statutory re- 
quirements ;°! but for damages resulting from works 
of construction, although incidental to the construc- 
tion of a railroad, which were done by municipal or 
other public authorities, and over which the railroad 
company had no control, the company will not be 
A person cannot maintain a private action 
for a mere obstruction of a street or highway by 
which he is injured only as a member of the public 


Ont.—Quillinan v. Canada South- 
ern’ RK. CO. 6/Onteaer. 

[a] Tllustrations.—(1) Where a 
railroad company, acting under the 
authority of a statute or a municipal 
ordinance, negligently and carelessly 
appropriates a street, thereby unnec- 
essarily increasing the injury to an 
adjoining property owner, he may re- 
cover damages, not for the fact of the 
appropriation, but for the negligent 
and improper selection of the line on 
the street. Cadle v. Muscatine West- 
ern R. Co., 44 Iowa 11. (2) Where 
the franchise of a railroad company 
gives it the right to operate its cars 
on a street on tram rails to be laid 
in the center of the street, and to run 
freight cars over the same only at 
night, but it lays its track in the side 
of such street, using T rails instead 
of tram rails, and runs its freight 
cars both in the daytime and night- 
time, it is liable to a property holder 
who is affected injuriously and dam- 
aged in a way not sustained by the 
general public. Louisville, etc. R. 
Co. v. Young, 9 Ky. Op. 447. 

[b] Additional tracks.—A property 
owner who has consented to the con- 
struction and operation of a single- 
track railroad in front of his prem- 
ises may recover damages resulting 
from’ the operation by the railroad 
company of additional tracks without 
right, so far as such damages are 
separable from the’‘injury consequent 
upon the operation of the single track. 
Stephens v. New York, etc., R. Co., 175 
IN. -Y%2;, 67 NEL: 

[ec] Effect of acquiescence.— 
Where there is no evidence that a de- 
mand was ever made upon a railroad 
company occupying a street to level 
the bed of its road and the top of the 
rails it will be presumed from long 
acquiescence that the track was laid 
as was intended, and an abutting lot 
owner cannot recover damages for 
such alleged defect. Merchants’ Un- 
ion Barb-Wire Co. v. Chicago, etc., R. 
Co., 79 Iowa 6138, 44 NW 900. 

61. Missouri Pac. R. Co. v. Speed, 
3 Tex. Civ. A. 454, 22 SW 527 (holding 
that a railroad company will be li- 
able to an abutting owner for dam- 
ages due to lessened facilities for in- 
gress and egress to and from his 
property, caused by a failure to re- 
store the street or highway to its 
former condition as required by stat- 
ute after a reasonable time has 
elapsed for it to do so). 

62. Foster v. New York Cent., etc., 
R. Co., 118 App. *Div. 143, 103 NYS 
581; Welde v. New York, etc., R. Co., 
28 App. Div. 379, 51 NYS 290; Taylor 
v. New York, etc., R. Co., 27 App. Div. 
190, 50 NYS 697. 

[a] Where city constructs tempo- 
rary track for the use of a railroad 
‘during the changes and improvements 
in its streets, the railroad company 
is not liable to a property owner for 
an injury caused by the resulting in- 
terference with access to his property, 
where no negligence in the operation 
of the road is shown. McGrane vy. 
Philadelphia, etc., R. Co., 20 Pa. Su- 
per. 200. 
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generally,®® as where a person, although an abutting 
landowner, is not affected as to his right of ingress 
and egress to and from his property, but only as to 
his use of the street or highway in common with the 
rest of the public;** but if he sustains a special in- 
jury different from that of the public generally he 
may recover therefor.6° Where a municipality 
grants a railroad company a right of way through its 
streets upon the express condition that the company 
shall pay all damages to property owners which shall 
result from the construction of the road, the com- 
pany will be liable therefor,°® and the property owner 
may recover for damages done during the process 
of construction as well as for that caused by the con- 
struction of the road when completed.®’ So also 
where a charter provision requires a railroad com- 
pany to pay “all damages that may arise to any per- 
son,” from the construction of the road, the company 
will be liable for damages so caused, although there 
is not a taking of plaintiff’s property within the ap- 
plication of the constitutional provision relating to 
the making of compensation in such ecases.*§ 

[§ 1203] (2) Change of Grade of Highway or 
Street. The general rules already considered®® have 
been applied to permit a recovery of special or pe- 
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culiar injuries resulting from the change of the 
gerade of a highway or street through the construc- 
tion of a railroad,’® but under circumstances wherein 
the change of grade might have been made by the 
public authorities without an attendant right of the 
property owners to compensation,’! a railroad com- 
pany may, without liability, make such a change 
where it proceeds without negligence and under 
proper authorization.7? 

[§ 1204] (3) Obstruction of Access. Under the 
principles already stated,’ the abutting owner may 
recover for the resulting damages where the railroad 
is so constructed in front of his property as improp- 
erly to obstruct his right of ingress and egress.‘* 
Damages may also be recovered for wrongfully ob- 
structing a landowner’s right of access to a naviga- 
ble river.7> No damages can be recovered for inter- 
ference with access to a spring by reason of the prop- 
er and authorized construction of a fence.7® 

[§ 1205] (4) Failure To Construct Fences and 
Cattle Guards.?7 In the absence of a duty to fence 
its track or to construct cattle guards,*® the railroad 
will not be liable for injuries to adjoining lands oc- 
casioned by their absence,*® such as injuries to crops 
or pastures by trespassing animals,®° and if it has 


63. Conn.—Newton v. New York, 
etc., R. Co., 72 Conn. 420, 44 A 813. 

Ga.—Stewart v. Georgia Terminal 
Co., 136 Ga. 36, 70 SE 867. 

Ill.—Danville, ete., R. Co. v. Tidrick, 
PS TAI wAb 53. 

Mass.—Putnam v. Boston, ete., R. 
Corp., 182 Mass, 351, 65 NE 790. 

Mo.—Stephenson v. Missouri Pac. 
R. Co., 68 Mo. A. 642. 

Oh.—Wheeling, ete., R. Co. v. Mc- 
Laughlin, 16.'Oh., Cir. Ct. «1,7 Oh, Cir, 
Dec. 647; Louisville, ete.,. R. Co. v. 
Cincinnati, etc., R. Co., 3 OhNPNS 109. 

Okl.—McKay v. Bnid, 26 Okl. 275, 
109 Ree 520, 30 LRANS 1021. - 

Ss. D.—Hyde v. Minnesota, ete., R. 
oe fe S. D. 220, 136 NW 92, 40 LRA 


Tex.—Lloyd v. Missouri, ete., iRawCos 
(Civ. A.) 145 SW 26 

Vt.—Buck v. Gig Maan ete., R. 
Co., 42 Vt. 370. 

W. Va.—Fowler v. Norfolk, etce., R. 
Co., 68 W. Va. 274, 69 SE 811. . 

Ont.—Hamilton v. Covert, 16. U. C. 
Cc. P. 205; Hamilton, ete., Road Co. 
v. Great Western R. Co., 17 U. C. Q. B. 
567; Ward v. Great Western R. Co., 
AS UNC Qs B.edh5:; 

Necessity of special injury to en- 
title owner to compensation in emi- 
nent domain proceedings see Eminent 
Domain § 141. 

64. Stephenson y. Missouri Pac. R. 
Co., 68 Mo. A. 642. 
~ [a] If obstruction is not in front 
of plaintiff’s property and does not in- 
terfere with the easement of access 
immediately in front thereof, the own- 
er cannot maintain a private action 
for damages, although access to it is 
rendered more inconvenient, the in- 
jury sustained being one in common 
with the public. Newton y. New York, 
etce., R. Co., 72 Conn. 420, 44 A 813. 

65. Brewer v. Boston, etc., R. Co., 
113 Mass. 52; Haney v. Gulf, ete., R. 
Co., 3 Tex. A. Civ. Cas. § 278; Patton 
v. Olympia Door, etc., Co., 15 Wash. 
210, 46 P 237. 

{a] Plank road company has a spe- 
cial interest in its road different from 
that of the public using it and may re- 
cover damages for a failure on the 
part of a railroad company which has 
eonstructed a railroad across the 
plank road to restore the latter to its 
former condition within a reasonable 
time. Streetsville Plank Road Co. v. 
Harnilton, ete., R. Co., 13 U. C. Q. B. 


(Ont.) 600. 

66. St. Louis, etc., R. Co.'v. Haller, 
82 Ill. 208; St. Louis, ete., R. Co. v. 
Capps, 72 Ill. 188. 

[a] Right of action in such cases 
is based upon and governed by the or- 
dinance without reference to the con- 
stitutional provision in regard to com- 
pensation for property taken or dam- 
aged for corporate purposes. St. 
Louis, ete., R. Co. v. Haller, 82 Ill. 208. 

6THESt ‘Louis, etc., R. Co. v. Capps; 
72 Ill. 188. 

68. Bradley v. New York, etc., R. 
Co., 21 Conn. 294 (holding that under 
such a provision the damages include 
not only those which are direct but 
also those which are incidental or con- 
sequential, provided they are actual 
and substantial and not merely specu- 
lative). 

[a] But if there is neither injury 
nor taking of plaintiff’s property and 
the acts of defendant were duly au- 
thorized, there can be no recovery. 
Nicholson v. New York, etc., R. Co., 22 
Conn. 74, 56 AmD 390. 

69. See supra § 1198. 

70. D. C.—Dana y. Rock Creek R. 
Co., 7 App. 42. 

Tl. —Fleming Vo lein, \Otes pikvne Oss 
275 Ill. 486, 114 NE 187; Chicago Vv. 
Rittsbungh, .cte.y Rs. Co. Zao tlle 319) 
93 NE. 307, 139 AmSR 329; Shrader 
v. Cleveland, etc., R. Co., 242 Ill. 227, 
89 NE 997, 26 LRANS 226 [aff 147 Ill. 
AY 252). 

Iowa.—Gates v. Chicago, etc., R. Co., 
82 Iowa 578, 48 NW 1040. 

Mass.—Putnam y. Boston, etc, R. 
Corp., 182 Mass. 351, 65 NE 790. 

Mo.—-Jackson v. Wabash R. Co., 154 
Mo. A. 472, 135 SW 977. 

fa] Rule applied.—A railroad com- 
pany may be liable to a street rail- 
road company for ‘damages occasioned 
by the subsidence of the surface of 
the street due to construction of a 
tunnel under the street. Washington 
R., ete., Co. v. Washington Terminal 
Co., 44 App. (D. C.) 470. 

Compensation for change of grade 
in eminent domain prooned as see 
Eminent Domain § 154 

71. See Municipal Corporations § 
2645 et seq. 

72. Conklin v. New York, etc., R. 
Co., 102 N. Y. 107, 6 NE 663; Uline v. 
New York Cent., etc., R. Co., 101 N. 
Y. 98, 4 NE 536, 54 AmR 661. 

Liability of railroad doing work un- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


der contract with municipality see 
Municipal Corporations § 2708. . 

73. See supra §§ 1198-1201. F 

74. Ark.—Ashley, etc., R. Co. v. 
Gulledge, 121 Ark. ca 180 SW 222; 
Cook v. St. ould, etc., R.-Co., 103 nate 
3826, 146 SW 85 

Cal.—Coats v. reaG EN ESReN etc., R. Co.; 
1 Cal. A. 441, 82 P 640. 

D. C.—Dana v. Rock Creek R. Co., 7 
App. 482. 


Ill.—Gibbons v. Paducah, etc., R. 
Con 211 SAS 138 att 2284) ees 
120 NE 500]. 


Ind.—Tate v. Ohio, ete., R. Co., 7 
Ind. 479. 

Kan.—Atchison, etc., R. Co, v. Arm- 
strong, 71 Kan. 266, 80 P 978, 114 
AmSR 474, 1 LRANS 113. 

Ky.—Chesapeake, ete., R. Co. v. Lor- 
dier, 50 SW 15, 20 KyL 1759. 

Mo.—Martin v. Chicago, etc., R. Co., 
47 ee Ay 452) 

N. Y.—Stanley v. Jay St. Connect- 
ing R. Co., 100 Misc. 493, 166 NYS 119 
[rev on other grounds 182 App. Div. 
399, 169 NYS 530 (aff 227 N. Y. 639 
mem, 126 NE 922 mem)]. 


Ont.—Mason v. South Norfolk R. 
Co., 19 Ont. 132; Quillinan v. Canada 
Southern R. Co., 6 Ont. 567; Brown 


Ret oEonte, CLC, RCO... 26) ence 


[a] Where property abuts on two 
streets the fact that the access there- 
to from one street is unimpaired will 
not affect the right to recover dam- 
ages for obstructing the access from 
the other street. Hulett v. Missouri, 
etc., R. Co., 80 Mo. A. 87 [disappr 
in part Stephenson v. Missouri Pac. 
R. Co., 68 Mo. A. 642]. 

75. 
App. Cas. 612 [aff 14 Can. S. C. 677 
(rev 12 Que. 205)]; Pisaguette Vv. 
North Shore R. Co., 17 Can. S. C. 363. 

76. Ball v. Sydney, ete., R. Co,, 46 
N: S.-507. 

77. Injuries to animals see infra 
XVILE in+h2-C. 5; 

78. Duty to construct: 

Cattle guards see supra § 423, 
Fences see supra § 423. 

79. Ward v. Paducah, etc., R. Co., 4 
Fed. 862; St. Louis, ete., R. Co. v. Wal- 
brink, 47 Ark. 330, 1 SW 545; Fair- 
child v. New Orleans, etc., R. Co., 62 
Miss. 177. 

80. Ward v. Paducah, etc., R. Co., 
4 Fed: 862; Caststeel v. St. Louis, etc., 
R. Co., 81 Ark. 364, 99 SW 540. 


aod 


North Shore R. Co. v.. Pion, 14 . 
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voluntarily constructed them will not be liable for 
failure to maintain or keep them in repair.8!_ Where 
railroad companies are expressly required to con- 
struct fences or cattle guards, the right to recover 
for damages occasioned by their failure to do so 
depends upon the purpose of the requirement ;8? and 
if the design of the statute is not to protect the adja- 
cent landowner but merely to protect the railroad and 
insure the safety of passengers and trains thereon, 
and to prevent animals from coming upon the track 
and being injured, the company will not be liable for 
injuries to crops or pastures by trespassing animals.*? 
So also where the statute imposing the duty express- 
ly provides the liability for its nonperformance, the 
right of recovery is limited accordingly.8+ Where, 
however, the statute is for the benefit of adjoining 
landowners and its application not restricted to par- 
ticular injuries, the landowner may recover for any 
injury which is a natural and proximate result of the 
omission of such duty,®® or failure subsequently to 
keep the fences or cattle guards in repair,®® such as 
the destruction of or injury to his crops’ or pas- 
tures.8§& The landowner is also entitled to recover 
damages for the diminution of the value of the use of 
his land owing to the absence of fences or cattle 
guards,®® or the deprivation of the use of a pasture.®° 
Under a statute imposing liability.for double dam- 


ages for all damage done by reason of any animals 
81. Ward v. Paducah, etc., R. Co., 86. 
4 Fed. 862; Rossignoll v. Northeast- 
ern R. Co., 75 Ga. 354; Vicksburg, etc., 
R. Co. v. Dixon, 61 Miss, 119... 
82. Cannon v. Louisville, ete. R. 
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Fortune v. Chesapeake, etc., R. 
Co., 58 SW 711, 22 KyL 749. 
Iowa.—Donald_ v. 
etc., R. Co., 44 Iowa 157. 
Miss.—Kansas City, etc., R. Co. v. 
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escaping from, or coming upon, land by reason of 
the failure of the railroad to construct and maintain 
fences and cattle guards,®! if plaintiff’s land is not 
separated from the land which adjoins the railroad 
company’s right of way by lawful fence, or if there 
is no lawful fence between his land and the right of 
way, he may recover double damages from the com- 
pany for the failure to fence,®? and the railroad is 
liable for damages done by stock escaping from its 
right of way upon adjoining lands, whether the lat- 
ter are inclosed or uninclosed.®? Where the statute 
requires a railroad, whose road passes through a 
field, to maintain a cattle guard at the points of en- 
tering such field, the road is required to place cattle 
guards at cross fences, although both sides are in 
use by the same person,®* and hence a person may 
recover damages to crops caused by his own eattle 
escaping from one inclosure to another over a defec- 
tive guard.®® 

[§ 1206] (5) Destruction of Fences. A railroad 
company has a right to make openings in existing 
fences which intersect its right of way for the pur- 
pose of constructing its road;°° but where a rail- 
road company is required to fence or construct cattle 
guards, if it does not do so at the time it opens up 
its right of way through the inclosures of the land- 
owner it must provide other adequate means of pro- 
tection,®* and if it does not it will be liable for a 

[c] Change in location of owner’s 
fence.—Where a_ railroad company 
after making insufficient cattle guards 


where the road enters-inclosed lands 
agrees that if the landowner will re- 


St. Louis, 


Co., 34 Ill. A. 640; Peoria, etc., R. Co. 
v. Schiller, 12 Ill. A. 443; Clark v. 
Hannibal, etc., R. Co., 36 Mo. 202. 

83. I1].—Cannon v. Louisville, etc., 
R. Co., 34 Ill. A. 640; Peoria, etc., 
Co. v. Schiller, 12 Ill. A. 443. 

Mo.—Clark v. Hannibal, etc., R. Co., 
36 Mo. 202. 

Okl1.— Box v. Chicago, etc., R. Co., 
56 Okl. 243, 155 P1144; Missouri, etc., 
R. Co. v. Webb, 46 Okl. 740, 148 P 1042; 
Missouri, etc., R. Co. v. Brown, 46 
Oki 1307028 P1040, : 

Wash.—Hanson v. Northern Pac. R. 
Co., 90 ‘Wash. 516, 156 P 553, LRA 
1916E 446. 

Man.—Hunt v. Grand Trunk Pac. 
R. Co., 18 Man. 603, 10 WestLR 581. 

84. Hester v. Chicago, etc., R. Co., 
144 Ark. 340, 222 SW 356; Peoria, etc., 
R. Co. v. Schiller, 12 Ill. A. 443; Man- 
gold vy. St. Louis, etc., R. Co., 116 Mo. 
A. 606, 92 SW 578. But see Leggett 
v. Rome, etc., R. Co., 41 Hun 80, 2 
NYSt 312 (holding that the provision 
of the New York statute that until 
the fences and cattle-guards required 
are built the railroad company shall 
be liable for all injuries to animals 
was not intended to limit the liability 
of the railroad company to the injury 
specified)- 

[a] Tllustrations—(1) Under a 
statute, which provides that the rail- 
road company for failure to fence 
shall be liable for injuries to animals 
and for injuries done by animals com- 
ing upon the adjacent lands, there can 
be no recovery upon the ground that 
the landowner was deprived of the use 
of his lands for agricultural purposes. 
Mangold v. St. Louis, etc., R. Co., 116 
Mo. A. 606, 92 SW 573. (2) Where the 
statute expressly provides that for 
failure to fence or construct cattle 
guards the company shall be liable for 
injuries to animals by its engines or 
cars, the company will not be liable 
for an injury to crops by trespassing 
animals. Peoria, ete., R. Co. v. Schil- 
Jer, 12 Ill. A. 443. 

85. Leggett v. Rome, etc., R. Co., 
41 Hun 80, 2 NYSt 312; Winterburn v. 
Edmonton, etc., R. Co., 1 Alta. L. 92, 
[app dism 7 Alta. L. 298]. 


Spencer, 72 Miss. 491, 17 S 168. 
Mo.—Silver v. Kansas City, etc., R. 
Co., 78 Mo. 528, 47 AmR 118; Bigger- 
staff v. St. Louis, etc., R. Co., 60 Mo. 
567; Trice v. Hannibal, etc., R. Co., 
49 Mo. 438; Rosentingle v. Illinois 
Southern R. Co., 122 Mo. A. 492, 99 
SW 788; Deal v, St. Louis, ete. R. 
Co., 144 Mo. A. 684, 129 SW 50; Gor- 
ee v. Chicago, etc., R. Co., 44 Mo. A. 
N. H.—Dean y. Sullivan R. Co., 22 


Ng o6. 
Tex.—Houston, ete, R. Co. v. 
Adams, 63 Tex. 200; Texas, etc, R. 


ne v. Dudley, 1 Tex. A. Civ. Cas. § 

Alta.—Winterburn vy, Edmonton, 
etc., R. Co., 1 Alta. L. 92 [app dism 
1 Alta. L. 298]. 

Ont.—Nichol v. Canada Southern R. 
Cons OmUenCn Ose Bae Do otee BSLOW IIT Ve 
Grand Trunk R. Co., 24 U. C./Q. 'B. 350. 

[a] Injury by plaintiff’s own an- 
imals.—If the railroad company fails 
to fence its tracks a landowner may 
recover for a resulting injury to crops 
done by his own animals which es- 
cape from his pasture land to his cul- 
tivated land. Smith v. Chicago, etce., 
R. Co., 38 Iowa 518; Kirkpatrick v. 
Illinois Southern R. Co., 120 Mo. A. 
416, 96 SW 1036; Lizotte v. Temis- 
Coraeta, Ri Co; 37 N.. Bi 397, L basta 

Be ; 

[b] Animals wrongfully at large. 
—(1) In some jurisdictions where it 
is unlawful for stock to run at large 
it is held that a failure to fence or 
construct cattle guards will not ren- 
der the railroad company liable for 
injury to crops of an adjoining land- 
owner, where the animals causing 
such injury were wrongfully at large 
and trespassing upon the railroad. 
Gowan v. St. Paul, ete. R. Co., 25 
Minn. 328; Chapin v. Sullivan, 39 N. 
H. 53,;°75 AmD 207. (2) A contrary 
rule has been adopted in other juris- 
dictions, and the landowner may re- 
cover for injuries to his crops, al- 
though done by animals which it is 
not lawful to allow to run at large. 
Kingsbury v. Missouri, etc., R. Co., 156 
Mo. 379, 57 SW 547. 


move his fence to another line it will 
erect new cattle guards at the new 
location, it will be liable for damage 
to his crops by reason of its failure 
to construct them within a reasonable 
time. Missouri Pac. R. Co. yv. Lynch, 
31 Kan: 531,-3) PAg722 

88. Buttles v. Chicago, etc., R. Co., 
43 Mo. A. 280; Shotwell v. St. Joseph, 
etc., R. Co., 37 Mo. A. 654. 

89. Gould v. Great Northern R. Co., 
63 Minn. 37, 65 NW 125, 56 AmSR 
453, 30 LRA 590; Nelson v. Minne- 
apolis, etc., R. Co., 41 Minn. 131, 42 
NW 788; Emmons v. Minneapolis, 
etc., R. Co., 38 Minn. 215, 36 NW 340; 
Emmons vy. Minneapolis, ete., R. Co., 
35 Minn. 508, 29 NW 202; Leggett v. 
Rome, ete., R. Co., 41 Hun 80, 2 NYSt 
312; Louisville, etc., R. Co. v. Tim- 
mons, 116 Tenn. 29, 91 SW 1116. 

90. Leggett v. Rome, etc., R. Co., 41 
Hun 80, 2 NYSt 312; Louisville, ete., 
R. Co. v. Timmons, 116 Tenn. 29, 91 
SW 1116. 

91. See statutory provisions. 

92. Phillips v. St. Louis, ete, R. 
Co., 107 Mo. A. 203, 80 SW 926. 

93. Kelley v. St. Louis, ete., R. Co., 
180 Mo. A. 637, 163 SW 871. 

94 St. Louis, etc., R. Co. v. Black- 
well, (Tex. Civ. A.) 40 SW 860. 

95. St. Louis, ete., R. Co. v. Black- 
well, supra. 

96. Rutledge v. Woodstock, etc., R. 
Cor £2. UCP OB (Ont.)..663-0 Come 
pare Brown v. Southern R. Co., 136 
S. C. 214, 1381 SE 681 (although -the 
railroad may have the right to enter, 
it must do so with ‘due regard to the 
rights and interests of the landowner, 
and is liable for negligence). 

[a] Railroad company is entitled 
to open right of way and may make 
openings in fences of a landowner in 
constructing its road, and if not re- 
quired to fence its track or construct 
cattle guards will not be liable for in- 
juries caused by animals entering 
through such openings. Caststeel v. 
St. Louis, etc., R. Co., 81 Ark. 364, 99 
Sw 540. 

97. Gardner v. Smith, 7 Mich. 410, 
74 AmD 722; Comings v. Hannibal, 
etc.,; R. Co.,- 48 Moe 512;'> Helden ‘y:; 
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resulting injury to erops.°8 


7 4 
doing. 


[§ 1207] (6) Deposit of Soil, Rocks, or Débris. 
Under the principles already stated, a railroad is 
liable where it negligently so constructs its road that 
soil or other waste material is cast upon adjoining 
Where a railroad enters upon 
property without right and injures it by the deposit 
of material, it becomes liable as a trespasser.* 


land to its injury.® 


Rutland, ete., R. Co., 30 Vt. 297. Com- 
pare Hord v. Holston River R. Co., 
122 Tenn. 399, 123 SW 687, 185 AmSR 
878, 19 AnnCas 331 (holding that a 
railroad company was liable to an a‘d- 
joining landowner for the acts of its 
construction crews in letting down 
fences and permitting the entry of 
stock to destroy crops). 

[a] For example, a railway com- 
pany which, in constructing its rail- 
way, took down the fences across its 
right of way, permitting cattle to 
wander over its right of way onto ad- 
joining land is liable for the dam- 
ages sustained. Hubert .v. Connell 
Northern R. Co., 71 Wash. 567, 129 P 
105, 48 LRANS 447. 


98. Comings v. Hannibal, ete., R. 
Co., 48 Mo. 512; Clark v. Vermont, 
ete, KR. Co., 28 Vitiilo3: 


99. Clark v. Hannibal, etc., R. Co., 
36 Mo. 202. 

1. Clark v. Vermont, etc., R. Co., 
28 Vt. 103. 

2. Ullman v. Hannibal, etc., R. Co., 
67 Mo. 118 [dist Clark v. Hannibal, 
ete., R. Co., 36 Mo. 202]; Hendrich v. 
Kansas City, ete., R. Co., 159 Mo. A. 
190, 140 SW 613; Missouri, ete., R. 


Co. v. Brown, 41 Okl. 70, 136 P 1117, 
50 LRANS 1124. 


3. Silver v. Kansas City, etc., R. 
Co., 78 Mo. 528, 47 AmR 118. , 
4 Texas Cent. R. Co. vw Wills, 


(Tex. Civ. A.) 41 SW 848. 

5. See supra §§ 1198-1201. 

6. Sims v. Ohio River, etc., R. Co., 
56 S. C. 30, 33 SE 746. 

[a] Spreading embankment.— 
Where an embankment is negligent- 
ly constructed so that the earth of 
the embankment spreads beyond the 
right of way upon plaintiff's land, he 
may recover for the damages sus- 
tained. Sims v. Ohio River, ete., R. 
Co., 56 S. C. 30, 33 SE 746. 

[b] Washing clay.— Where a rail- 
road constructs an embankment to 
raise its road, so that clay is washed 
therefrom onto the lawn of an ad- 
jacent owner, recovery may be had 
therefor. Pittsburgh, etc., R. Co. v. 
Lammn, 61 Ind. A. 389, 112 NE 45. 

7, Lexington, ete., R. Co. v. Breath- 
itt County Bd. of Education, 176 
Ky. 541, 195 Sw 1094. 

8. See Waters [40 Cye 5738]. 

9. See Waters [40 Cye 645]. 


10. See statutory provisions. 
11. Wells v. Payne, (Mo. A.) 235 
SW 488; Woods v. Canadian Pac. R. 


€o., 13 OntWR 49. 

[a] Coexisting liability under oth- 
er statutes.—A railroad decreasing 
the depth by filling in the channel of 
a stream under a railroad bridge, re- 


Where a railroad com- 
pany has acquired the right to construct its road 
through certain lands, it is not liable for the acts 
of a contractor for construction or his servants in 
tearing down fences,°® or leaving open gates or bars; 
but the rule is otherwise where such acts are done 
before the railroad company has acquired the right 
to enter and construct its road upon such lands;? 
and the company cannot delegate to a contractor its 
statutory duty of fencing so as to eseape liability for 
the nonperformance of such duty.*® 
owner constructs his fences upon the railroad right 
of way the company may, when necessary, remove 
them, provided it does no unnecessary damage in so 
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If the land- 


tercourse.!+ 
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[§ 1208] (7) Obstruction, Diversion, or Interfer- 
ence with Waters and Watercourses. 
law liability of a railroad company for injuries re- 
sulting from the obstruction of natural watercourses 
by the construction of embankments, bridges, and 
other works,® and by the obstruction of the natural — 
flow or drainage of surface waters,® 1s elsewhere con- 
sidered. Under a statute requiring the railroad to 
construct and maintain suitable openings and drains 
to afford sufficient outlet to drain and carry off the 
water of watercourses and surface water,’® the rail- 
road is liable where injury to land from overflowing 
results from its obstruction of the channel of a wa- 
Under statutes expressly requiring the 


The common- 


railroad in the construction of its road to provide for 


sulting in flooding lands, would be 
liable under Rev. St. (1909) § 3150, as 
for failure to construct and maintain 
suitable openings through its roadbed 
to carry off water, although it might 
also be liable for negligence under 
§ 3149. Riffe v. Wabash R. Co., 200 
Mo. A. 397, 207 SW 78. 

[b] Water first collected by anoth- 
er road.—A railroad is none the less 
liable under the statute for damages 
from failure to drain surface water 
which has passed by culvert through 
its roadbed, because it had previous- 
ly passed from higher ground through 
the tracks of other parallel railroads. 
‘Blankenship v. Wabash R. Co., (Mo. 


{e] Filling ditches. — Defendant 
railroad failing to construct, as re- 
quired by Rev. St. (1909) § 3150, a 
proper ditch on the side of its road 
to carry off surface water carried by 
a culvert through its roadbed, and 
filling a county ditch whereby it had 
been carried off, was liable under the 
statute, and not on the ground of the 
filling, for the consequent damage to 
plaintiff’s land. Blankenship v. Wa- 
bash R. Co., (Mo. A.) 206 SW 911. 

12. Pence v. Galveston, etc., R. Co., 
(Tex. Civ. A.) 190 SW 538. 

[a] Limitation to statutory duty. 
—As defendant railroad’s liability for 
damages caused by surface water 
must be by failure to comply with 
Rev. St. (1911) art 6495, it owed no 
duty to plaintiff to give notice that 
an opening had been washed through 
the roadbed, that the opening had 
been cribbed up, or that it intended 
to put a culvert under its roadbed. 
Pence v. GalveSton, etc., R. Co., (Tex. 
Civ. A.) 190 SW_ 538. 

13. Kankakee, etc., R. Co. v. Horan, 
23 Tih, Ay 259), Austin; é6tes- R20. Wx 
Anderson, 79 Tex. 427, 15 SW.484, 23 
AmSR 350; Gulf, ete., R. Co. v. dee 
ley, 62 Tex. 593; Galveston, etc., R. 
Co. v. Todd, (Tex. Civ. A.) 8 ‘SW (24) 
1104 [rev on other grounds (Commn. 
A.) 16 SW (2d) 1115]; Pence v. Gal- 
veston, ete., R. Co., (Tex. Civ. A.) 190 


“A.) 206 SW 911. 


SW 538; Galveston, ete, R. Co. v. 
Wurzbach, (Tex. Civ. A.) .189 SW 
1006; Missouri, ete., R. Co. v. Evans, 


(Tex. Civ. A.) 183 SW 93; Houston, 
ete., R. Co. v. Barr, 44 Tex. Civ. A. 
571, 99 SW 437; St. Louis Southwest- 
ern R. Co. v. Selman, (Tex. Civ. A.) 89 
SW 1101; St. Louis Southwestern R. 
Cos Rollins, (Tex. Civ. A.) 89 SW 
1099. 

[a] Absolute duty.—Under a stat- 
utory requirement that a railroad 
company shall construct “the neces- 
sary culverts or sluices as the nat- 


the accommodation and disposal of the water of wa- 
tercourses and surface waters, the railroad is lable 
for damages to landowners occasioned by its failure 
to make such provision,‘ as, for example, by its fail- 
ure to construct culverts and sluices for drainage 
purposes!® or lateral ditches along the roadbed.'* 
\ Surface water under such a statute includes that 


ural lay of the land requires for the 
necessary drainage thereof,’’ the re- 
quirement is imperative and the ex- 
ercise of reasonable care will not re- 
lieve the company’s liability if they 
prove insufficient and the land is 
thereby flooded. Kankakee, etc., R. 
Co. v. Horan, 23 Ill. A. 259; Ft. Worth, 
etc, Re Co. iv. Suter, $47 TexsCiva ae 
238, 118 SW 215; Schier v. Cane Belt 
R. Co., 45 Tex. Civ. A. 295, 100 SW 
360; Missouri, ete. R. Co. v. Du- 
bose, (Tex. Civ. A.) 95 SW 588. 

[b] It is no defense in an action 
against a railroad company for dam- 
ages to land, owing to defendant’s 
failure to construct necessary cul- 
verts: (1) That what would have 
protected plaintiff’s property would 
have injured another. St. Louis 
Southwestern R. Co. v. Rollins, (Tex, 
Civ. A.) 89 SW 1099. (2) That de- 
fendant’s embankment was_ con- 
structed before plaintiff became the. 
owner of the property. Texas, etc., 
R. Co. v. Maddox, 26 Tex. Civ. A. 297, 
63 SW 134. (3) That the point where, 
a break in the embankment occurred 
causing plaintiff's lands to be flooded 
was not adjacent to his lands. Mis- 
souri, etce., R. Co., v. McGregor, (Tex. 
Civ. A.) 68 SW 711. 

[ec] Conditions precedent.—It is 
not necessary before bringing an ac- 
tion for damages against a railway 
company, for failure to keep its ditch- 
es in repair, to place the company en 
demeure to make the repair nor to ob- 
tain an order from the board to that 
effect. Senecal v. Grand Trunk R. Co., 
48 Que. Super. 496. 

14, Cox v./Hannibal, ‘etcs, R. Col, 
174 Mo. 588, 74 SW 854; Slinkard v. 
Missouri Pac. R. Co., (Mo. A.) 294 


SW 446; Heisserer v. Missouri Pac. 
R. Co., (Mo. A.) 294 SW 132; Robin- 
son v. Chicago, etc., R. Co., 221 Mo. 
A. 881, 288 SW 109; Vanlandingham 


v. Quincy, etc., R. Co.,, (Mo. A.) 206 
SW 399; Poncot v. St. Louis, ete., R. 
Cony 6 Mo. A225. 61S Wid £90 
Hunt v. MisSouri, ete., R. Co., 152 Mo. 
A. 182, 133 SW 373; Byrne v. Keokuk, 
etc., R. Co., 47 Mo. A. 383. 

{a] Lateral ditches to private 
ditches.—Under statutory provisions 
imposing a penalty for the willful fill- 
ing up or destruction of a drain and 
requiring the digging of lateral ditch- 
es wherever there are ditches, drains, 
or watercourses into which water 
gathered by such ditches can be 
poured, plaintiff had no right to sue 
a railroad closing private ditches on 
lands of others, and failing to dig 
lateral ditches thereto. Ellis v. St. 
Louis, ete., R. Co., (Mo. A.) 119 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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overflowing from a stream or watercourse and spread- 
ing over the surrounding country.'® Statutes re- 
quiring railroads to construct their roads across wa- 
tercourses so as not to interfere with the free use 
thereof and requiring that the railroad shall restore 
the stream or watercourse to its former state, or in 
a manner sufficient not unnecessarily to impair its 
usefulness,'® are construed as merely declaratory of 
the common-law duty,'’ and the railroad is not lia- 
ble to landowners for ensuing damages in the ab- 
sence of negligence,!*® but is liable for injuries due 
to its negligence’® or failure to comply with the 
statute.2° Such a statute, it has been held, does not 
in itself impose any lability to an adjoining land- 
owner for the obstruction of the flow of surface wa- 
ters.21 A railroad is not liable for the flooding of 
lands where it constructs its embankment and bridge 
in accordance with the specifications of a drainage 
district, to the control of which it was subject.?? 

[§ 1209] (8) Removal of Lateral Support. Un- 
der the principles already stated,?* where a railroad 
has rightfully acquired a right of way, it is not liable 
where an excavation made by it, without negligence 
in the proper construction of its road, deprives ad- 
jacent land of lateral support,?* and it has been held 
not incumbent upon it to build walls to prevent the 
falling of the banks of the ecut;?°> but where the con- 
struction of ‘the road by the removal of lateral sup- 
port creates a direct and physical injury to adjoin- 
ing property, for which compensation has not been 
made, a recovery of damages may be had therefor.*® 

[§ 1210] (9) Loss of Railroad Facilities. Where 
a railroad company has relocated its tracks under a 


489; Ranney v. St. ou pgs RiCos, 
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owner cannot recover damages until 
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power and authority conferred by the general law, 
no right of action arises in favor of an abutting prop-- 
erty owner who, in consequence of the relocation, has 
suffered a diminution or loss in his ability to connect 
his property by switches or otherwise with the rail- 
road tracks as theretofore existing.27 The fact that 
the railroad has fenced its right of way, thereby ren- 
dering a certain sidetrack inaccessible from plain- 
tiff’s property, will not support an action for the 
diminution of the value of his property because of. 
the loss of such facilities where the railroad has left 
ample depot facilities at its station.?® 

[§ 1211] (10) Injuries from Blasting.?® <A rail- 
road company in constructing its road has a lawful 
right to excavate by means of blasting whenever 
necessary to do so,°° and the damage incident to a. 
proper exercise of this right is considered as an ele- 
ment of damage in condemnation proceedings.** The. 
railroad company will, however, be liable for injuries 
to the lands, buildings, person, or property of an 
adjacent landowner due to negligence in the manner, 
of blasting,*?? and) in some eases it has been held that 
the company will be liable for all injuries caused by. 
its blasting regardless of the degree of care employed 
in doing the work.** In other cases, however, it is 
held that the railroad company will not be lable in 
the absence of negligence;** but the degree of care 
must be proportionate to the danger of injury,®® and 
whether due care under the cireumstanees has been 
exercised is ordinarily a question of fact for the 
jury.2® While the company will not be liable in the 
absence of negligence for the mere throwing of rock 
by blasting upon adjacent Jands,°? it will be liable for 


137 Mo. A. 537, 119 SW 4 

15. Wells v. Payne, (Mo. A.) 235 
Sw 488. 

16. See statutory provisions. 

17. Watts v. Evansville, etc., R. 
Co, 191s Ind. (2'7,, 129) INH (31555 Shoe- 
maker y. Indiana R., ete., Co., 77 Ind. 
ACA Glo SEIN Bisoo Le. 

18. Watts v. Evansville, etce., R. 
Co. 191, Ind) -27,,129 NE 3155_ 3Shoe- 
maker vy. Indiana R., ete., Co., 77 Ind. 
A; 261,133 NE 591. 

19. Watts v. Evansville, etc., R. 
Co., 191 Ind. .27, 129 NE 315; Van- 
dalia R. Co. v. Yeag er, 60 Ind. "A. 118, 
110 NE 230. 

20. I11.—-Chicago,: etc., R. 
Moffitt, 75 Ill. 524. 

Ind. Cincinnati, Cte COm mc 
Simpson, 182 Ind. 693, 104 NE 301, 
108 NE 9; New York, etc., R. Co. v. 
Hamlet Hay Co., 149 Ind. 344, 47 NE 
1060, 49 NE 269; Graham v. Chicago, 
etc., R. Co., 39 Ind. A. 294, 77 NE 57, 
1055. 

N. Y.—Cott v. Lewiston R. Co., 36 
N. Y. 214, 1 Transcr. A. 26, 34 HowPr 
222. 

Vt.—Hatch v. Vermont Cent. R. Co., 
DD Vite 2o > 

Ont.—Moison vy. Great Western R. 
Son 4s. QB. 102. 

Le Munyon v. Gallatin Valley 
"EU G@o., 560) .Mont. 517; 199. P 915. 

22. Hunter v. Chicago, etes R- Co;, 

206 Iowa 655, 221 NW 360. 


‘Cosmin 


23. See supra §§ 1198-1201. 

24. Alabama, etc., R. Co. v. Sting- 
ily, 111 Miss. 237, 71 S 376; White 
v. Philadelphia, ete., Ie agey Choe a biped etys 
Dist. 976. 

25. Hortsman v. Covington, etc., 


R. Co., 18 B. Mon. (Ky.) 218. 

26. Catholic Bishop v. Chicago, 177 
Tll. A. 187; Baltimore, etc., R. Co. v. 
Reaney, 42 Md. 117. 

[a] Necessity of disturbance of 
earth.—In the case of impairment of 
lateral support the actionable wrong 
is not the excavation but permitting 
another’s land to fall, and the land- 


the earth is so much disturbed that 
it slides or falls. Kansas City North- 
western R. Co. v. Schwake, 70 Kan. 
141, 78 P 431, 68 LRA. 673. 

27. Pratt v. Cleveland, 191 Fed. 
65, Ridgeway v. Philadelphia, 
R. Co., 244 Pa. 282, 90 A. 652. 

Elevation of tracks see supra §§ 
405-409. _ 

28. Yazoo, etc., R. Co. v. Adams, 
97 Miss. 62, 52 S 794. 

29. Injuries from blasting general- 
ly see Explosives §§ 18-24. 

30. St. Louis, etc., R. Co. v. Hanks, 
80 Ark. 417, 97 SW 666; Whitehouse 
v. Androscoggin’ R. Co., 52 Me. 208; 
Sabin v. Vermont Cent. R. Co., 25 Vt. 
363; Watts v. Norfolk, etce., R. Co., 
39 W. Va. 196, 18 SE 521; 45 AmSR 
894, 23 LRA 674. 

[a] It is not private nuisance for 
a railroad company to use explosives 
in excavating in the construction of 
its road. Booth v. Rome, etc., R. Co., 
140 N. Y. 267, 35 NE 592, 37 AmSR 
552, 24 LRA 105. 

See Eminent Domain § 142 note 


32. Ga.—Georgia Cent. R. Co. v. 
Bernstein, 113 Ga. 175, 38 SH 394. 

Ky. —Louisville, etc., R. Co. v. Ben- 
hayo, 94 Ky. 67, 21 sw 526, 14 KyL 
37. 

N. Y.—Wheeler v. Norton, 92 App. 
Ne 368, 86 NYS 1095 [aff 84 NYS 
524]. 

N. C.—Blackwell Vv. Lynchburg, 
6te., ha Cong LLIENE Ce OTe 16) Sia 125 
32 AmSR 786, 17 LRA 729. 

Can. —Vancouver Power Co. 


Vv. 
Hounsome, 49 Can. S. C. 430 [dism. 


app 18 B. C. Su ae 

[a] Full compliance with munic- 
ipal regulations in regard to blasting 
will not relieve the company from lia- 
bility if it was in fact negligent. 
Georgia Cent. R. Co. v. Bernstein, 113 
Ga. 175, 38 SE 394. 

33.) Colo. ——Gae BiG eli R. .Cos uv. 
Eagles, 9 Colo. 544, 13 P 696. 

N. 


ete.,. 


ar 368, 86 NYS 1095 [aff 84 NYS 

Oh.—Carman v. Steubenville, ete., 
R. Co., 4 Oh. St. 399. 

Tenn. —Gossett v. Southern R. Co., 
115 Tenn. 376, 89 SW 737, 112 AmSR 
846, 1 LRANS 97; Pate v. Lewisburg, 
etc., ReCos):8 Tenn. Civ ea Ara sene 

Wash.—B. Schade Brewing Co. v. 
Chicago, ete., R. Co., 79 Wash. 651, 
140 P 897. 5 

Que.—Bickerdike v. Canadian 
Northern Montreal Tunnel, etc., Co., 
53 Que. Super. 93, 38 DomLR 425. 

[a] Damages recoverable.—Therée 
can be no recovery on the ground that 
plaintiff was disquieted and kept ina 
state of alarm if there was no phys- 
ical injury or impairment of health, 
but plaintiff may recover for a dim_ 
inution in the usable value of his 
property and the loss and inconven- 
lence due to being compelled tempo- 
rarily to vacate his house and prem- 
ises. Gossett v. Southern R. Co.,/115 
Tenn. 376, 89 SW 7387, 112 AmSR 846, 
1 LRANS 97. 

34. Ark.—St. Louis, ete., R. Co. v. 
Hanks, 80 Ark. 417, 97 SW 666. 

N. Y.—Booth v. Rome, etce., R. Co., 
140UN. Ye) 26755 SIND 592, 37 a= 
552, 24 LRA 105. 

Pa.—Postal Tel. Cable Co. v. “oe 
pious State Constr. Co., 68 Pa. Super. 

Vt.—Sabin v. Vermont Cent. R. Co., 
25 Vt. 363. 

W. Va.—Watts v. Norfolk, ete., R. 
Co., 39-5 W. Va. 196,19 -SH 521, 45 Am 
SR 894, 23 LRA 674. 

35. Booth v. Rome, etc., R. Co., 140 
N. Y. 267, 35 NE 592, 37 AmSR 552, 24 
LRA 105 [rev 17 NYS 336]. 

36. Georgia Cent. R. Co. v. Bern- 
stein, 113 Ga. 175, 38 SE 394; Black- 
well v. Lynchburg, etc., R. Co., 111 
N.C. 151, 16 SE 12, 32 AmSR 786, 17 
LRA 729. 

37. St. Louis, etc., R. Co. v. Hanks, 
80 Ark. 417, 97 SW 666; Sabin v. Ver- 


Y.—Wheeler v. Norton, 92 App.i mont Cent. R. Co., 25 Vt. 363. 


\ ! See ee ee SN 
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the resulting damage if it is not removed within a 
reasonable time.*8 The railroad company may also 
be liable for using a blast where injury is liable to 
result and it is practicable to remove the rock with- 
out blasting,®?® or for using blasts of unnecessary 
power,*® and may be enjoined from condueting its 
blasting operations in such manner as to cause un- 
necessary*danger or injury to adjacent property.*? 

[§ 1212] ce. Proximate Cause. To impose liability 
upon a railroad company for injuries to property, 
the alleged wrongful act of the railroad must have 
been the proximate cause of the injury.*? It is suf- 
ficient that the injury occasioned by the wrongful act 
be one which might reasonably have been anticipated 
as the natural and probable result thereof.*? It 
must also of course appear that the act or omission 
causing the injury was one for which the railroad 
company and not some third person was responsi- 
ble.t# Where the failure of the railroad to comply 
with a statute is an efficient or proximate cause of the 


damage, the railroad may be liable, although there is | struct fences or 


also another concurring and éfficient cause for which 
it is not responsible.*® 

[§ 1213] d. Contributory Negligence. In actions 
based upon the negligence or omission of a statutory 
duty by a railroad company in regard to the construe- 
tion or maintenance of its road, a recovery may, as in 
other cases, be precluded by the contributory negli- 
gence of the person injured or damaged,?® and it is 
the duty of a person to exercise ordinary care in 
protecting his property against injury from such 
causes if he can do so with slight trouble or ex- 
pense;** but he is not required to ineur any large 
amount of trouble or expense- for such purpose,*® 
or to abandon or forego the ordinary and proper 
uses of his property on account of the negligent acts 
or omissions of the railroad company,‘® or to antici- 
pate in planning a particular use of his property that 
the railroad company will not: at the proper time 
perform its duty.°° So it is not contributory negli- 
gence, where the railroad company has failed to con- 


38. Whitehouse v. Androscoggin R. 
Co., 52 Me. 208; Hord v. Holston 
River R. Co., 122 Tenn. 399, 123 SW 
637, 185 AmSR 878, 19 AnnCas 331; 
Sabin v. Vermont Cent. R. Co., 25 
Vt. 363; Gordon v. Elmore, 71 W. Va. 
195, 76 SE 344; Watts v. Norfolk, 
etc., R. Co., 39 W. Va. 196, 19 SE 521, 
45 AmSR 894, 23 LRA 674. 

39. Wheeler v. Norton, 92 App. Div. 
368, 86 NYS 1095 [aff 84 NYS 524]. 

40. See Booth v. Rome, etc., R. Co., 
140 N. Y. 267, 35 NE 592, 37 AmSR 
552, 24 LRA 105. 


41. Arnold v. Furness R. Co., 22. 
Wkly. Rep. 613. 
42. lIowa.—Zaharyas v. Chicago, 


etc., R. Co., 164 Iowa 71, 145 NW 294. 

Mo.—Biggerstaff v. St. Louis, etc., 
R. Co., 60 Mo. 567; Grau v. St. Louis, 
etc., R. Co., 54 Mo. 240; Harris v. St. 
Louis-San Francisco R. Co., (A.) 27 
SW (2d) 1072; Paulson v. Wabash R. 
Co., (A.) 207 SW 81. ; 

N. H.—Chapin v. Sullivan R. Co., 
39 N. H. 53, 75 AmD 207. 

N. Y.—Ramme v. Long Island R. 
Oy) PAS IN a BA SENT DIN 

Oh.—Baltimore, etc., R. Co. v. Simp- 
son, 31 Oh. Cir. Ct. 349. 

Pa.—O’Malley v. Erie, etc., R. Co., 
36 Pa. Super. 92. 

Can.—McCord v. Alberta, etc., R. 
Co., 49 DomLR 696, [1918] 3 West 
Wkly 622 [rev 13 Alta. L. 476, 41 Dom 
LR 722, (1918) 2 WestWkly 708]. 

Ont.—Clavir v. Canadian Northern 
R. Co., 7 OntWN 695, 22 DomLR 913. 

[a] Applications of rule.—(1) The 
failure of a railroad company to fence 
its tracks or construct cattle-guards 
as required by statute is not the prox- 
imate cause of an injury to crops 
done by trespassing animals, if the 
animals came upon the land at some 
other point than that at which the 
company had failed to fence or con- 
struct cattle-guards (Biggerstaff v. St. 
Louas, etc., R. Co., 60 Mo. 567; Chap- 
in v. Sullivan R. Co., 39 N. H. 53, 75 
AmD 207; Gulf, etc., R. Co. v. Simon- 
ton, 2 Tex. Civ. A. 558, 22 SW 285); 
(2) or if they were turned into plain- 
tiff’s field by defendant’s servants on 
being extricated from a wrecked train 
which had rolled down an embank- 
ment (Gray v. St. Louis, ete., R. Co., 
54 Mo. A. 240). (3) The failure of a 
railroad to have sufficient opening for 
fiood water in bridging a creek, wnere- 
by in a not unprecedented flood its 
bridge was washed away, was not the 
proximate cause of the death of one 
who was drowned when thrown from 
a tree downstream in which he had 
taken refuge from the flood, when the 
tree was struck by the bridge washed 


against it by the flood waters. San 
Antonio, ete., R. Co. v. Behne, (Tex. 
Commn. A.) 231 SW 354 [rev (Civ. A.) 
198 SW 680]. 

Proximate cause of: 

Damage see Damages §§ 71-74. 
See. generally see Torts [38 Cyc 
Negligent injury see Negligence §§ 

477-499. 

43. Chicago, etc., R. Co. v. Hoag, 
90 Ill. 339; Zollman y. Baltimore, etc., 
R. Co:, 70 (Ind. A. 395, 121. NB ‘1385; 
Watts v. Evansville, etc., R. Co., (Ind. 
A.) 120 NE 611; Carson vy. Misseuri, 
ete., R. Co., (Mo. A.) 190 SW 949. 

{a] TIllustrations.—(1) Although a 
rainfall is unusually heavy, if floods 
of enough magnitude to overflow bot- 
tom lands are not unusual, the road 
may be liable for its failure to con- 
struct ditches, as required by stat- 
ute, of proper dimensions to drain off 
ordinary floods. Carson v. Missouri, 
ete., R. Co., (Mo. A.) 190 SW 949. (2) 
Where one sustains’ damage to his 
property resulting from the freezing 
upon his premises of water which 
flows thereon from a railroad tank, 
the damage being sustained in conse- 
quence of the freezing of the water, 
but for which it would have flowed 
away from the premises without in- 
jury, the company will be liable as 
the injury is one which might reason- 
ably anid naturally have been expected 
to result. Chicago, etce., R. Co. Vv. 
Hoag, 90 Ill. 339. 

[b] Mere fact that flood was un- 
precedented cannot be said as a mat- 
ter of law to form a basis of an escape 
from statutory liability, a flood being 
unprecedented if it is somewhat high- 
er or somewhat more destructive than 
any preceding flood. Zollman VY. Bal- 
timore, etc., R. Co., 70 Ind. A. 395, 121 
NE 135. 

44. Gulf, etc., R. Co. v. Tucker, 38 
Tex. Civ. A. 224, 85 SW 461 (holding 
that where a railroad company in con- 
structing its road through plaintiff’s 
inclosure closed up the openings made 
in his fences with wire and bars, 
whereupon plaintiff placed a gate at 
said point which was used by the pub- 
lic generally, and through which stock 
entered his inclosure and destroyed 
his crops, he cannot recover against 
the railroad company in the absence 
of evidence showing by whom or 
through whose fault the gate was left 
open). 

{a] Private switch—A _ railroad 
company is not responsible for a pub- 
lic nuisance caused by an embankment 
built in order to make a connection 
between a private switch and its 
tracks where it did not construct the 


cattle guards, for a landowner to © 


Switch or have any interest therein, 
and could not under an existing con- 
stitutional provision prevent its con- 
struction or the connection with its 
tracks. Louisville, etc., R. Co. v. Com., 
101 SW 382, 31 KyL 65. 

45. Illinois Cent. R. Co. v. Elliott, 
17 Ala.A. 134, 82 S 582; Chicago, etc., 
R, Co. v. Hawkins, (Ark.) 172 SW 
255; Meadows v. Wabash R. Co., (Mo. 
A.) 273 SW 130; Carson v. Missouri, 
etc., R. Co., (Mo. A.) 190 SW 949; Gal- 
veston, ete., R. Co. v. Potter Floral, 
ete. Co., (Tex. Civ, A.) 5 SW (2d) 
839 [rev on other grounds (Commn. 
A.) 16 SW (2d) 1114]. 

46. Ward y. Paducah, etc., R. Co., 
4 Fed. 862; Reynolds v. Missouri, etc., 
R. Co., 70 Kan. 340, 78 P 801. 

47. Ward v. Paducah, etc., R. Co., 
4 Fed. 862; Atchison, etc., R. Coc. v. 
Jones, 110 Ill. A. 626; Millhouse v. 
Chicago, (etc., R.-Co., “Te On Cir y Ot, 
a8 4 oh eae eo 682; Gulf, etc., R. 

o. v. Simonton Tex. Civ. f 
22 SW 285. ; etre 

48. Smith v. Chicago, ete. : ; 
38 Iowa 518. = diets 

[a] Precautions against flooding 
lands.—Where a _ railroad company 
raises the grade of its roadbed so as 
to cause a flooding of adjacent lands, 
the landowner is not obliged to grade 
up his lot so as to prevent overflow, 
and his failure to do so is not neg- 
ligence which will bar a recovery. 
Texas, etc., R. Co. v. Maddox, 26 Tex. 
Civ. A. 297, 63 SW 134. 

49. Kirkpatrick y. Illinois South- 
ern R. Co., 120 Mo. A. 416, 96; SW 1036; 
Gulf, etc., R. Co. v. Clay, 28 Tex. Civ. 
A. 176, 66 SW 1115. See Renner v. 
St! Louis, etc.) Re Con 19 ill. Anne 

[a] Where railroad company neg- 
lects to provide open crossings as re- 
quired by statute where it passes 
through an inclosed pasture, it is not 
contributory negligence on the part 
of the owner to use the pasture know- 
ing that it is subject to overflow and 
that without such means of escape his 
stock are liable to be drowned. Gulf, 
ete., R. Co. v. Clay, 28 Tex. Civ. A. 176, 
66 SW 1115. ; 

50. Raridan v. Iowa Cent. R. Co., 69 
Towa 527, 29 NW 599: 

[a]. Tenant of property is not pre- 
cluded from recovering for injuries 
due to the negligent construction of 
a railroad, because he rented the prop- 
erty knowing the road was to be built 
or did not subsequently terminate his 
lease, aS he had a right to assume 
that the road would be constructed in 
a lawful and proper manner. Inter- 
national, etc., R. Co. v. Capers, 33 Tex. 
CIV, As Zoo CU Wine os 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, * 
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turn his stock into a pasture from which they might 
escape by reason of the absence of such fences or 
cattle guards to his cultivated lands and injure his 
crops,°* or to plant a crop which on account of their 
absence would be exposed to depredations of stock,*? 
particularly where he has reason to believe that the 
railroad company will perform such duty by the time 
the protection to be afforded thereby will be needed.*? 
So also the failure of a landowner to avail himself 
of a statutory authority to construct fences or cattle 
guards, upon failure of the railroad company to do 
so, and recover their cost, is not contributory negli- 
gence which will bar his right to recover for injuries 
occasioned by the failure of the railroad company to 
do so,°* and the same rule applies under similar stat- 
utes relating to the construction of private or farm 
erossings.°>® 

[§ 1214] e. Persons Entitled To Sue. If a stat- 
ute imposing a duty or lability limits it to a particu- 
lar class of persons, only such persons can sue as are 
within the application of the statute.°® The right of 
action for damages to property where the damage 
accrues directly from and immediately upon the con- 
struction of the road does not pass to a grantee of the 
land ;°* but where the damage accrues after the con- 
struction as a consequence of the negligent or improp- 
er mode of construction, a person owning the property 
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at the time of the injury may recover, although he: 
did not own it when the road was constructed,°* and 
bought the property with knowledge of the existing» 
Under a statute providing that the 
railroad shall be liable for all damages done by a 
neglect of the duty imposed to provide for drainage,®° . 


conditions.*? 


the right of action for damages is not limited to ad- 
joining landowners.®! ‘Title of a plaintiff may be 
sufficient to sustain an action for damages, although 
it is not such as requisite to be shown to sustain tres- 
pass to try title.*? In an action for trespass, plain- 
tiff must have been in actual or constructive posses- 
sion at the time of the trespass.°? An abutting own- 
er may also maintain an action for damages for a 
violation of the conditions, made for his benefit, in 
an ordinance under which the railroad company oc¢- 
cupies the street.®* 

[§ 1215] 2. Actions—a. Nature and Form of 
Remedy.°> Where property has been injured by the 
negligent or improper construction of a railroad, the 
proper remedy is by an action at law for damages and 
not by proceedings for an assessment of damages un- 
der the statutes relating to condemnation;®® and 


where property has not been entered upon but has’ 


been injured by the construction of a railroad, and 
no remedy is provided by statute, an action at law 
will lie to recover the damages sustained.*7 Where 
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51. Kirkpatrick v. Illinois South- 
ern R. Co., 120 Mo, A. 416, 96 SW 1036. 

52. Smith v. Chicago, etc. R. Co., 
38 Iowa 518; Deal v. St. Louis, etc., 
R. Co., 144 Mo. A. 691, 129 SW 52. 

53. Smith v. Chicago, etc., R. Co., 
38 Iowa 518. 

54 Shankle vy. St. Louis South- 
western R. Co., 131 Mo. A. 463, 109 SW 
1072; Buttles v. Chicago, etc., R. Co., 
43 Mo. A. 280; Dean v. Sullivan R. Co., 
22 N. H. 316; San Antonio, etc., R. Co. 
v. Knoepfli, 82 Tex. 270, 17 SW 1052; 
Houston, ete., R. Co. v. Adams, 63 
Tex. 200; Texas, etc., R. Co. v. Young, 
60 Tex. 201; Houston, ete., R. Co. v. 
Dugger, (Tex. Civ. A.) 77 SW: 1046. 
But see Millhouse vy. Chicago, etc., R. 
€o!; 7% Oh. Cir. Ct. 466, 4 Oh. Cir. Dec. 
682 (holding the landowner’s recovery 
to be limited to compensation for the 
necessary and proper means of pre- 
vention of injuries). 

55. Sheridan y. Atchison, etc., R. 
Co., 56 Mo. A. 68; Green v. Morris, 
etc.; R. Co., 24 N.. J. L. 486. 

56. Louisville, etc., R. Co. v. Mur- 
phree, 129 Ala. 432, 29 S 592; Florida 
Cent., etc., R. Co. v. Judge, 100 Ga. 
600, 28 SE 379. ; 

[a] Applications of rule.—(1) Un- 
der a statute requiring railroad com- 
panies to construct cattle guards 
“whenever the owner of the land” 
through which the road runs shall de- 
mand them and show that they are 
necessary to prevent depredations of 
stock “upon his land,” no one except 
the actual owner of-the land can sue 
for damages caused by a_ failure to 
construct them. Georgia Cent. R. Co. 
v. Sturgis, 149 Ala. 573, 43 S 96; Lou- 
isville, etc., R. Co. v. Murphree, 129 
Ala, 432, 29 S 592. (2) Where a stat- 
ute requiring the eonstruction of cat- 
tle guards provides that the company 
shall be liable ‘‘to the owner of the 
Jand” for all damages caused by a fail- 
ure to construct them, the liability 
extends only to the owner of the land 
and not to one who is merely cultivat- 
ing it. Florida Cent., etc., R. Co. v. 
Judge, 100 Ga. 600, 28 SE 379. (3) 
Under a statute requiring a railroad 
company to fence its tracks where 
the road passes through _inclosed 
Jands, and providing that if it fails 
to do so it shall be liable to any 
owner or occupier of the land for re- 
sulting damages, a person Is an occu- 
pier within the application of the 
statute who is a tenant of a part of 


the field which is within one inclosure 
and rented to different persons, al- 
though the point where the stock en- 
tered which injured his crop was not 
adjacent to the part of the field rent- 
ed by him (Brannock v. St. Louis, etc., 
R. Co., 106 Mo. A. 379, 80 SW 699), 
(4) and a person is also within the 
application of the statute who is a 
tenant of the land adjoining the rail- 
road at the point where the -stock 
entered, and from which they passed 
to other lands owned by him and with- 
in a common inclosure and injured 
crops thereon (Langkop v. Missouri 
Pac Re COs) “NLO! ZAWe Olea (Cb) a wae 
word “proprietors” also includes ten- 
ants of lands adjoining a railroad, 
who may recover for injury to crops 
due to the failure of the railroad com- 
pany to fence. Brown v. Grand Trunk 
Res Con 245U, C2.Q) Be (Ont r350s 

57. Buck v. Louisville, etc., R. Co., 
169 Ala. 29, 53 S 1008; Evans v. Sa- 
vannah, etc., R. Co., 90 Ala. 54, 7 S$ 
758; Illinois Cent. R. Co. v. Dennison, 
LIGHK A. f:* Tilinois’ Cent.’ Ki Co; ‘y, 
Lockard, 112 Ill. A. 423; Illinois Cent. 
R. Co. v. Ferrell, 108 Ill. A. 659; Timp- 
son, ete.’ Ri'Co.v. Smith, *(Tex. Civ: 
A.) 165 SW 86. 

Actions by purchaser for injury to 
property generally see Vendor and 
Purchaser [39 Cyc 1683]. 

58. Melendy v. Chicago, etc., R. Co., 
132 Ill. A, 431; Carriger v. Hast Ten- 
nessee, etc., R. Co.,-7 Lea (Tenn.) 
3888; Richards v. Ohio River R. Co., 
56 W. Va. 592, 49 SE 385. 


59. Richards v. Ohio River R. Co., 
supra. 

60. See supra § 1208. 

61. Murphy v. St. Louis-San Fran- 


HENS R. Co., 205 Mo. A, 682, 226 SW 
37. 

62. Beaumont, etc., R. Co, v. Yar- 
brough, (Tex. Civ. A.) 156 SW 252. 

[a] Exclusive possession under 
claim of title for seven years prior 
to the injury complained of is suffi- 
cient. Beaumont, etc., R. Co. v. Yar- 
brough, (Tex. Civ. A.) 156 SW 252. 

Trespass to try title see Trespass to 
Try- Tithe; isssCyie 12914); 

63. Buck v. Louisville, ete., R. Co., 
169 Ala. 29, 538 S 1008. 

[a] Bule applied.—In an action 
against a railroad for trespass to land 
in constructing and maintaining its 
track thereon, where it is admitted 
that the roadbed is on plaintiff’s land 
according to his title deeds, executed 


subsequent to the construction of the 
railroad embankment, in order to 
show possession by plaintiff, it must 
appear that ‘defendant had abandoned 
the right of way. Buck y. Louisville, 
etc., R. Co., 169 Ada. 29,53 Si 1008. 

Possession as essential to mainte- 
nance of action for trespass see Tres- 
pass [38 Cyc 1004]. : 

64. Stein v. Chesapeake, etc. R. 
Co., 132 Ky. 322, 116 SW. 733. 

_[a]| Thus, where a railroad occu- 
pies a street under an ordinance im- 
posing conditions protecting the right 
of the public and abutting property 
holders for infringement upon the 
right of the public, the abutting own- 
ers may bring actions for violation of 
the conditions of the ordinance made 
for their benefit. Stein v. Chesapeake, 
ete., R. Co., 1382 Ky. 322, 116-SW-%33- 

[b]. Evidence.—In an action by an 
abutting property owner ‘against a 
railroad for failure to repair a street 
on which it had built its road, evi- 
dence that another street was recently 
opened, parallel with the one occu- 
pied by the railroad, affording plain- 
tiff a safer and better way to his prop- 
erty, is inadmissible, as plaintiff is 
entitled to his easement in the street, 
and the fact that he has obtained an 
easement in another street is imma- 
terial. Stein v. Chesapeake, ete., R. 
Co., 132 Ky. 322, 116 SW 733. 

65. Remedies of owner of property 
generally see Eminent Domain §§ 
515-581. 

66. Estabrooks  v. Peterborough, 
ete, (R-. Co. -12-Cush. “(Mass.) 2245 
Sims v. Ohio River, etc., R. Co., 56 S 
C. 30, 33 SE 746. See also Cole v. 
Carolina Cent. R. Co.,.74 N. C. 587 
(holding it no error for the trial court 
to refuse to dismiss an action for 
damages on the ground of lack of ju- 
risdiction because the charter of the 
company provided the manner in 
which a party injured by construction 
of the road should proceed, where the 
complaint did not allege that the cause 
of action arose from the construction 
of the road). 

67. Whittaker v. Atlanta, etc, R. 
Co., 143 Wed. 583; Hill v. St. Louis; 
etc., R. Co., 243 Ill. 344, 90 NE 676; 
Atchison, ete., R. Co. v. Maegerlein, 
114 Ill. A. 222; Ritchie v. Pittsburgh, 


ot R. Co., 14 PittsbLegJNS (Pa.) 
[a] In Ontario, under Dominion 


Railway Act (Can. Rev. St. [1906] c 
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stones have been thrown upon adjacent lands by 
blasting and not removed within a reasonable time, 
the proper form of action ‘is case and not trespass ;°* 
and to recover damages occasioned by a failure of a 
railroad company to construct farm crossings as 
required by statute, an action on the case for tort is 
the proper remedy.®® 

For usurping private right of way. <A private per- 
son, to whom a right of way through a street has been 
granted, cannot maintain an action for rent against 
a railroad company which has usurped his right of 
way;’° but his remedy is in tort for damages,’ in 
which case he may recover damages based on the 
rental value of the property.*? 

For invasion of possession. An action for dam- 
ages by an abutting owner whose fence has been bro- 
ken and close entered by the servants of a railroad 
company, who claims that by virtue of a right of 
way deed it has title to a portion of the land which 
abuts on the street, is an action for invasion of pos- 
session and not for determination of title,7® and 
hence the direction of a verdict for defendant on the 
theory that it has established title to a portion of 
the property is error.*4 

Successive actions. Where the lawful construc- 
tion of a railroad causes an injury to property of a 
permanent character, the entire damage, past, pres- 
ent, and future, resulting therefrom, should be sued 
for and recovered in one action,’® and a judgment in 
one action will bar any subsequent action for the 
same cause;"° but if the injury results from a negli- 
gent or improper construction, plaintiff is not re- 
quired to treat the injury as of a permanent charac- 
ter, but may sue for the damages already sustained 
and may maintain successive actions as often as a 
new injury occurs,’’ as for each overflow and dam- 
age to lands or crops caused by a defective or im- 
properly constructed bridge or culvert.7® If, how- 
ever, plaintiff treats the negligent or defective struc- 
ture as a permanent source of injury, and recovers 
the full amount of damages both present and prospec- 
tive, he cannot afterward maintain a second action 


37) § 238, where interference with a; 118 Ill. 
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203, 8 NE 460, 59 AmR 341; 
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for damages.7® So also where successive injuries 
have resulted from the same breach of duty, as from 
a failure of the railroad company to fence its tracks, 
they constitute a single cause of action which may 
be sued for in one complaint, and plaintiff cannot be 
compelled to elect as to which he will proceed upon;*° 
but on the contrary if he splits up such single cause 
of action and sues for one item of the damages, the 
judgment will be a bar to any subsequent action for 
a different item which might have been included in 
the first ecomplaint.$ 

[§ 1216] b. Jurisdiction and Venue. Where land 
situated in one county is damaged by reason of the 
construction of a railroad embankment in another 
county, the action may be brought in either county ;°? 
and under the statutes in some jurisdictions actions 
for damages to land by the construction of a rail- 
road are not local but transitory, and need not be 
brought in the county where the land lies,** but may 
be brought in any county through which the road 
runs,** or where service may be had upon defendant 
as provided by statute.8® The provision of a stat- 
ute that actions against railroad companies for kill- 
ing or injuring stock shall be brought before a jus- 
tice in the township in which the injury occurred or 
in an adjoining township does not apply to actions 
for injuries to crops.*® Where the suit is for dam- 
ages and no ground of equity jurisdiction is disclosed 
by the pleadings, it is error to transfer the case to 
the equity docket.*? 

[§ 1217] c. Time To Sue and Limitations. 32 CAT 
action for damages to real property, occasioned by 
the construction or maintenance of a railroad, must 
be brought within the time, if any, fixed by statute 
applicable thereto,*® and may be brought at any time 
within such period.®® Under a statute providing that 
no action shall be maintained against a railroad for 
damages occasioned by its construction unless com- 
menced within a specified period after the cause of 
action acerues,®! the cause of action accrues, not 
necessarily at the time when the road is constructed, 
but when the first injury is sustained.°? Where the 


156 Mo. 391, 57 SW 550; Ray v. St. 


street by a railroad company is ‘done 
under an order of the board of rail- 
road commissioners, an abutting own- 
er injured thereby has no right of ac- 
tion for damages, but must seek such 
compensation as he can obtain by 
arbitration proceedings under the act 
for the injurious affection of his prop- 
erty. Brant v. Canadian Pac. R. Co., 
36 Ont. L. 619, 10 OntWN 164, 30 
DomLR 782 [mod 9 OntWN 432]. 

68. Sabin v. Vermont Cent. R. Co., 
25 Vt. 363. 

69. Green v. Morris, etc:, R. Co., 24 
N. J. L. 486 (holding, however, that a 
count in tort for the damages sus- 
tained cannot be joined with a count 
to recover the value of the crossing 
constructed by plaintiff, as the latter 
count is founded upon contract). 

70. Standard Chemical Co. v. Illi- 
nois Cent. R. Co., 130 La. 148, 57 S 
782. 

71. Standard Chemical Co. vy. Illi- 
nois Cent. R. Co., supra. 

72. Standard Chemical Co. v. Illi- 
nois Cent. R. Co., supra. 

73. Day v. Atlanta, etc., R. Co., 116 
S. C. 353, 108 SE 140. 

74. Day v. Atlanta, etc., R. Co., su- 
pra. 

dares LOL S.—Schoening v. Chicago, 
etc., R. Co., 30 F. (2d) 803. 

1D) C.—Philadelphia, GUC ea CO" ws 
Karr, 38 App. 193. 

Ill.—Chicago, etc., R. Co. vy. Loeb, 


Gaiser v. Chicago, ete:; R.'Co:, L6L I. 
A. 90; Strange v. Cleveland, etc., R. 
Gos 151 Ill. A. 478 [aff 245 Ill. 246, 91 
NE 1036]. 

Ky.—Golden v. Louisville, ete., R. 
Co. 228> Ky. 2184) 14 SW. (2d) 379; 
Elizabethtown, etc., R. Co. v. Combs, 
10 Bush 382, 19 AmR 67. 

N. C.—Willis v. White, 150 N. C. 
199, 638 SE 942, 134 AmSR 906. 

N. S.—Burt v. Dominion Iron, etc., 
Co., Ltd., 49 N. S. 339. 

76. Chicago, ete:; RivCossy.mloep; 
118 Ill. 203, 8 NE 460, 59 AmR 341; 
Fowle v. New Haven, etc., R. Co., 107 
Mass. 352." 

77. Chicago, etc., R. Co. v. Schaf- 
fer, 124 Ill. 112, 16 NE 239 [aff 26 Ill. 
A. 280]; Fincher v. Baltimore, etc., R. 
Co., 179 Ill. A. 622; Bernhardt v. Bal- 
timore, etc., R. Co., 165 Ill. A. 408; 
Reed v. Chicago, etc., R. Co., 98 Nebr. 
19, 151 NW 936; Uline v. New York 
Cent., ete:, R: Cos, LOIN. ¥. 798) 49 NE 
536, 54 AmR 661. 

78. Chicago, ete., R. Co. v. Schaf- 
fer, 124 Ill. 112, 16 NE 2389 [aff 26 111. 
A. 280]. See Dettmer v. Illinois Term- 
inal Ry Co.,,/ 210 VW vAN6535 Drdawenll- 
linois Terminal R. Co., 210 Ill. A. 640; 
Chicago;lete,” R.1Cos ve owallin boreal. 
A. 608. 

79. Chicago, etc., R. Co. vy. Schaf- 
fer, 124 Ill. 112, 16 NE 239 [aff 26 Ill. 
A. 280] 


80. Darby v. Missouri, ete., R. Co., 


Louis, etc., R. Co., 25 Mo. A. 104. 

81. Steiglider v. Missouri Pac. R. 
Co.,. 38 Mos A. 511. 

82. Ohio, etc., R. Co.'v. Combs, 43 
Ill. A. 119 [aff 142 Tl. 187, 31 NE 598). 

83. Archibald v. Mississippi, etc., 
R. Co., 66 Miss. 424, 6 S 238; Omaha, 
etc., R. Co. v. Brown, 29 Nebr. 492, 46 
NW 39. 

84.- Archibald v. Mississippi, 
RUNCo.,, 66, Miss: 1424 6: GS: 2388 

85. Omaha, etc., ag. Co. v. Brown, 
29 Nebr. 492, 46 NW 39. 

86. Rosentingle v. Illinois South- 
ern R. Co., 122 Mo. A. 492, 99 SW 788 
(holding that such actions may be 
brought in the same manner as if the 
action was against an individual). : 

87. Hughes v. Arkansas, ete, R. 
Co., 74 Ark. 194, 85 SW 7738. 

8s. Limitations of actions gener- 
ay ee ere Limitations of Actions 37 C. 

p 6 

89. Roxas etc., R. Co. v. Jeff Chai- 
son Townsite Co., (Tex. Commn. A.) 
298 SW 399 [aff in part and rev in part 
(Civ. A.) 290 SW 892]; Verbeck v. 
Minneapolis, ete., R. Co., 159 Wis. 51, 
149 NW 764; Lumsden v. Comm., 15 
Ont. L. 469, 11 OntWR 78 [dism app 
10 OntWR 115]; Rochon v. Canadian 
Northern Co., 11 Que. Pr. 19. 

90. Chicago, etc., R. Co. v. O’Neill, 
58 Nebr. 239, 78 NW 521 

91. See statutory provisions. 

92. Cardweil v. Norfolk, ete., R. 
Co., 171 N. C. 365, 88 SE 495; Willis 


etec.; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1217-1219] 


statute provides that action may be brought within a 
specified time after the doing or committing of such 
damage ceases, where there is a continuance of dam- 


age,°* the continuance of damage 


mean continuance of legal injury and not merely a 
continuance of the injurious affects of the legal in- 
The right of action for damages for con- 
structing an insufficient culvert across a stream does 
not accrue at the time of construction but when a re- 
sulting injury from an overflow oceurs,?® but each 
overflow caused by such negligent construction cre- 


jury. = 


ates a new cause of action.®® 
[§ 1218] d. Parties. Under the 


v. White, 150 N. C. 199, 63 SE 942, 134 
AmSR 906; Staton v. Atlantic Coast 
Line R. Co., 147 N. C. 428, 61 SE 455, 
17 LRANS 949; Stack v. Seaboard Air 
Line R.Co.; 139 N. C. 366, 51 SE 1024; 
Laasiter v. Norfolk, ete.,, R. Co., 126 
N. C. 507, 36 SE 47; Ridley v. Sea- 
‘board, éte., R. Co., 118 N. C. 996, 24 SE 
730, 32 LRA 708. 

93. See statutory provisions. 

[a] Unconnected acts.—The fact of 
cattle from time to time getting upon 
plaintiff's land and destroying crops 
does not constitute a “continuation 
of damage” so as to entitle plaintiff 
to recover for more than six months’ 
injury, the statute referring not to a 
continuation of the omission but the 
damage resulting therefrom, and sev- 
eral unconnected acts of damage, 
each complete in itself, will not con- 
stitute continuation within the mean- 
ing of the statute. Brown v. Grand 
Prunikk 1. (Cos) 245.0). .C..QO.-B.  (Ont.) 


350. 
94. McCrimmon vy. B. C. Electric R. 
Co:, 22 B. C. 76, 24 DomLR 368, 32 


WestLR 81, 8 WestWkly 1289 [aff 20 
DomLR 834, 19 CanRCas 329, 29 West 
LR 517, 7 WestWkly 137]; Niles v. 
Grand Trunk R. Co., 4. OntWN 820, 
9 DomLR 379, 15 CanRCas 73. 

{a] Continuous injuries.—Carr v. 
Canadian Pac. R. Co., (N. B.) 5 Dom 
LR 208 [aff 48 Can. S. C. 514, 15 Dom 
LR 295; 13 EFEastLR 5594; ‘Toronto 
Gen. Trusts Corp. v. Canadian North- 
ern R. Co., 35 OntWN 213; Léamy v. 
Canadian Pac. R. Co., 38 Que. Super. 
149. 

95. Kelly v. Pittsburg, etc., R. Co., 
28 Ind. A. 457, 63 NE 233, 91 AmSR 


134; Chicago, ete., R. Co. v. Andree- 
sen, 62 Nebr. 456, 87 NW 167; Van- 
horney. Grand Trunk RB... Co., ‘97 Us. 


Cc. P. (Ont.) 264, 18 U. C. Q. B. 356. 
96. Chicago, etc., R. Co, v. Willi, 53 
03. 


Ill. A. 
97. Ai Parties ATC. dpa. 
Ssiewwexineton,, ete. RiaiCoriivs 


Breathitt County Bd. of Education, 
176 Ky! 541; 195 SW 1094. 


99. Henry v.. Nashville, etce., R. 
Go:,,142, Ala. 386,38 S 361;) Field v. 
Chicago; ete, ~R..Co., 76: Mo. 614; 
.Graves v. St. Louis, etc., R. Co., 133 
Mo. A. 91, 112 SW 736; Fuller v. At- 
chison, ete., R. Co., 106 Mo. A. 392, 80 


SW 914; Privett v. Wilmington, etc., 
IR, Cos 54ese Ce 98; 1325S) 15. 

{a] Complaint held insufficient.— 
-(1) Where the action is based on the 
ground that the mode of constructing 
or maintaining the road is a nuisance, 
the complaint must allege either that 
it was constructed by defendant or 
maintained by it after. notice to abate 
the nuisance. Wabash R. Co. v. 
Sanders, 47 Ill. A. 436. (2) A com- 
plaint alleging that defendant had by 
collusion with another company al- 
lowed the latter to use its road and 
grade a branch, whereby defendant 
aided such company “to reach plain- 
tiff’s possession,’ which was taken by 
the.latter company by force from 
plaintiff and his crops destroyed, does 
not constitute a cause of action. 
Henry v. Nashville, etc., R. Co., 142 
Ala. 386, 38 S 361. (3) A petition ina 
suit to enjoin a railroad company 
from acting under an ordinance per- 
mitting it to construct an arch over 
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is construed to | road only.®§ 


the action,” 
rules applicable 


a street, which alleges that the arch 
would be a public and private nui- 
sance, and that an obstruction of the 
street would damage plaintiff, but 
does not allege that the arch would 
obstruct the street, or any facts show- 
ing that it would in itself be a nui- 
sance, is insufficient. Gilcrest Co. v. 
Des Moines, 128 Iowa 49, 102 NW 831. 
(4) A complaint which charges negli- 
gence in the maintenance of a road- 
way under a railroad bridge, but al- 
leges an injury from falling on a 
pathway outside of such road, as to 
which no negligence is alleged, does 
not state a cause of action. Fuller v. 
Atchison, ete., R. Co., 106 Mo. A. 392, 
80 SW 914. (5) In an action against 
the successor of the company which 
constructed a railroad for damages 
due to the obstruction of water by an 
embankment, the complaint is insuffi- 
cient if it does not allege that defend- 
ant constructed the embankment or 
has increased it since becoming the 
owner of the road. Privett v. Wilm- 
eon ete., R. Co., 54 S.C. 98, 32 SE 


[b] Complaint held _ sufficient.— 
(1) if the complaint contains all the 
allegations necessary to state a cause 
of action it will be held sufficient, al- 
though they are stated in a discon- 
nected manner and the complaint is 
not artificially drawn. Rosentingle v. 
Illinois Southern R. Co., 122 Mo. A. 
492, 99 SW 788. (2) In an action for 
flooding plaintiff's land where the 
complaint alleges that it was due to 
the raising of defendant’s track, it is 
not objectionable for failing to allege 
that drains existed before the raising 
of the track, and that the natural 
drainage from plaintiff’s property was 
toward the track so that the raising 
of the track caused it to change its 
course. Texas, etc., R. Co. v. Maddox, 
26°) Dex. Civ. A. 297) 63 SW 134. (3) A 
complaint alleging that defendant’s 
road passes through the _ inclosed 
premises of plaintiff at a point about 
two miles north of a certain station, 
and that at points where defendant’s 
road entered such premises it had re- 
fused to maintain cattle guards, suf- 
ficiently alleges plaintiff's ownership 
of the premises and sufficiently de- 
scribes the same as against a general 
demurrer. Missouri, etec., R. Co. v. 
Wetz, 38 Tex. Civ. A. 563, 87 SW 373, 
875. (4) A complaint is sufficient in 
an action to recover damages for 
closing a passageway under defend- 
ant’s road which alleges ownership of 
the lands to which the way is appur- 
tenant, and a continuous adverse use 
under a claim of right with notice to 
defendant of the passageway for more 
ee twenty-one years Lake Erie, 

R. Co. v. Hoff, 25 Ind. A. 239, 56 
NE "925. (5) Complaint held sufficient 
in an action for an injury to lands due 
to failure to restore a stream to its 
former condition or such as not to 
impair its usefulness as required by 
statute see Moison v. Great Western 
ReiCo., 140. C7 QB COnts), 1025.7 5¢6) 
Complaint held sufficient in an action 
for injury to lands due to a failure 
to construct proper culverts or leave 
sufficient openings for the escape of 
water see Cameron y. Ontario, etc., 
REICoe 14 WELC).Q. B: (Ont.) 612. 


[§ 1219] e. Pleading—(1) In General. 
tions for injuries due to the construction or main- 
tenance of a railroad, as in other civil actions, the 
complaint must allege facts sufficient to constitute a 
cause of action,®® and, with sufficient particularity to 
inform defendant of the acts or omissions relied on.* 
The complaint must show plaintiffs right to maintain 
and a breach of duty on the part of 
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to parties in civil actions generally,®? one injured 
by the joint trespass of a railroad company and an- 
other may elect to bring an action against the rail- 


In ae 


[ce] Cause of action held stated.— 
(1) For obstructing a natural water- 
course. Vandalia R. Co. v. Yeager, 60 
Ind. A. 118, 110 NE 230. (2) For ob= 
structing a channel of a watercourse 
although also charging obstruction of 
a natural drain. Murphy v. St. Louis- 
San Francisco R. Co., 205 Mo. A. 682, 
226 SW 637. (3) Cause of action for 
damages caused by flooding of plain- 
tiff’'s basement by surface water, in- 
definitely stated and confused by fail- 
ure to separate two counts and by im- 

material facts, may be sufficient, in 
the absence of special exceptions. 
Pence v. Galveston, etc., R. Co., (Tex. 
Civ. A.) 190 SW 538. 

[ad] Matters of evidence need not 
be alleged, such as that when a de- 
mand was made on the company for 
the construction of cattle guards 
plaintiff showed to the company that 
cattle guards were necessary. Atlan- 
ta, ete., Air Line R. Co. v. Brown, 158 
Ala. 607, 48 S 73. 

1. Gulf, ete: R. Co. v. Koch, (lex 
Civ. A.) 144 SW 1038 Missouri Pac. 
R. Co. v. Johnson, 3 Tex. A, Civ. Cas. & 
275. 

[a] In action for failure to con-— 
struct farm crossings, the complaint 
should specify with reasonable cer- 
tainty what and how many crossings 
defendant has failed to construct. 
Green v. Morris, etc., R. Co., 24 N. F-. 
L. 486. 

[b] It is not necessary to allege: 
exact date of the injury if the com- 
plaint alleges that plaintiff is unable’ 
to do so and the time is stated as 
within a period which shows that the 
action is not barred by ine. oe 
of limitations. Texas, etc., R. Co. 
Hate 26 Tex. Civ. A. 29%, 63 Sw 
13 

[ec] Allegations held sufficient.— 
(1) Charge of a failure to keep cattle 
guards in repair, without specifying 
which particular ones were out of re- 
pair. Atlanta, etc., Air Line R. Co. v. 
Brown, 158 Ala. 607, 48 S 73. (2) 
That there was a ditch to which the 
land could have been drained had de- 
fendant constructed ditches, as it was 
required by statute to do. Stone w 
St. Louis, etc., R. Co., 146 Mo. A. 298, 
129 SW 1074. (38) Petition for flood- 
ing land by construction of a roadbed 
without culverts. Galveston. etc., R- 
Co. v. Todd, (Tex. Civ. A.} 8 SW (24) 
1104 [rev on other grounds €Commn., 
A.) 16 SW (2d) 1115]. 

{d] Allegation of conclusion that 
injury by overflow was because of the 
railroad’s failure to construct a statu- 
tory sewer may be good as against 
demurrer ore tenus. Williams yv. St. 
Louis-San Francisco R. Co., (Mo. A.¥ 
7 SW (2d) 392. 

2. Central of Georgia R. Co. v. 
Sturgis, 149 Ala. 573, 43 S 96. 

[a] Under statute requiring the 
construction of cattle guards “when- 
ever the owner of the land through 
which the road passes” shall demand 
and show the necessity for them, a 
complaint alleging damages by rea- 
son of defendant’s failure to construct 
them is demurrable unless it alleges. 
that plaintiff is owner of the land. 
Central of Georgia R. Co. v. Sturgis, 
149 Ala. 573, 43 S 96. 

[b] In action for obstruction of 
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the railroad company;? or in other words that the 
railroad company was guilty of negligence in doing 
the act alleged,* or under a legal obligation to per- 
form the act alleged to have been omitted;® and the 
facts out of which such duty arises should be plead- 
ed.° So also, where the duty imposed is dependent 
upon the existence of certain conditions, the com- 
plaint must allege the existence of such conditions,’ 
and if the statute allows a certain time for the per- 
formance of the duty, the lapse of such time must 
be alleged,® and if the performance of the duty is 
contingent upon a request by the landowner, such 
request must be alleged.® The complaint need not 
anticipate and negative matters of affirmative de- 
fense,1° and in an action for injuries to crops by 
stock due to a failure to fence where the road passes 
through inclosed lands, it is not necessary to nega- 
tive the possibility that they entered upon plaintiff’s 
lands at the crossing of a public highway.t! A di- 
rect and express allegation of negligence is not es- 
sential if it is a necessary deduction from the facts 
alleged,1? or the complaint alleges a failure to per- 
form a statutory duty and damages resulting there- 
from;!* while on the other hand a general allega- 
tion of negligence in the construction of the road is 


‘not sufficient without allegations showing wherein 


way, the complaint must allege that 
the way is a private way or show that 
plaintiff has sustained a special in- 
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his amended petition allege failure 
as to an opening. Ri 
Co., 200 Mo. A. 397, 207 SW 78. 


[§ 1219 


it was negligently or defectively constructed.1* Not- 
withstanding plaintiff alleges a contract by which 
he conveyed a right of way to defendant, if his peti- 
tion sets np a cause of action based upon a breach 
by defendant of statutory requirements, the action 
may be regarded as upon the statute and not upon 
the contract of conveyance of the right of way.*® 
If the complaint states a good cause of action at 
common law it is not demurrable because it contains 
a prayer for double damages and does not allege suf- 
ficient facts to constitute a cause of action under 
the statute allowing such damages.?® 

Venue. A complaint is sufficient, although it does 
not specifically allege that the railroad is located on 
or runs through the county where the action is 
brought, if it alleges an injury located territorially 
within such county,!* at least unless objected to 


‘specifically upon this ground.1® 


Damages. The complaint should allege the amount 
of damage sustained;1® but in an action for injury 
to plaintiff’s lands if the complaint alleges the amount 
of the damage sustained, it need not state the value 
of the lands before and after the injury complained 
of.2° Ordinarily, the allegation of damage should 
not be general but should point out the specific in- 
jury sustained ;?? but general allegations of the con- 
Co., 34 Ill. A. 640; Ferguson v. Buf- 


falo, ete,, RCo.) 16 UV, CQ BaCOnts: 
296; Elliott v. Buffalo, etc., R. Co., 16 


ffe v. Wabash R. 
(2) 


jury different from the public gener- 
ally. Lamphier v. Worcester, etc., R. 
Co., 33 N. H. 495. 

{c] It is sufficient allegation of 
plaintiffs’ ownership of the land, in 
an action for wrongfully destroying 
a crossing, where plaintiffs allege that 
the crossing was on ‘their farm.” 
Zook v. Illinois Cent. R. Co., 80 SW 
211, 25 KyL 2194. 

{d] Complaint held insufficient to 


‘show an obstruction of a prescriptive 


watercourse. Vandalia, (R= Con y-. 
Yeager, 60 Ind. A. 118, 110 NE 230. 

3. Illinois Cent. R. Co. v. Elliott, 
17 Ala. A. 134, 82 S 582; Cannon Vv. 
Louisville, ete., R. Co., 34 Ill. A. 640; 


Field v. Chicago, ete., R. Co., 76 Mo. 
614. 
{a] Basis of action.—(1) A peti- 


tion, alleging that plaintiff was the 
owner of irrigable land, and that de- 
fendant agreed, aS a part of the con- 
sideration for the conveyance of a 
strip thereof to it for a roadbed, to 
maintain ali drainage and irrigation 
ditches, but that, in constructing its 
road, defendant wrongfully and torti- 
ously failed to construct sluices and 
culverts for the necessary drainage, 
states a cause of action on defend- 
ant’s statutory duty to construct nec- 
essary Sluices and culverts. Missou- 
ri, ate R. Co. v. Riverhead Farm, 53 
Tex. Civ. A. 643, 117 SW 1049. (2) 
Where damage to plaintiff’s land by a 
flood was caused by a railroad com- 
pany’s failure to provide proper drain- 
age, the company, thaving attempted 
to take care of the excessive flood 
waters by one opening under a bridge 
at a creek, could not be heard to say 
that another opening which it had 
maintained for another purpose was 
too small to carry off the water, and 
that plaintiff's action should have 
been based on that fact. Brown vy. 


“St. Louis, ete., R. Co., 212 Mo. A; 541, 


-but one cause of action, 


248. SW 12. 

[b] Amendment.—(1) There being 
namely, for 
overflow caused by defendant rail- 
road’s failure to obey Rev. St. (1909) 
§ 3150, although. such failure could 
arise from its not constructing and 
maintaining ditches along, or an open- 
ing through, its roadbed, plaintiff, al- 
though alleging in his petition only 
failure as to lateral ditches, could in 


Where an original count charged de- 
fendant with trespass on plaintiff’s 
land in the construction of a railroad, 
an amendment seeking to recover 
damages for interfering with travel 
to and from plaintiff's land by the 
erection of an embankment on a street 
not alleged to be in plaintiff’s pos- 
session, near ‘his property, was ob- 
jectionable as a departure. Southern 
pies v. McIntyre, 152 Ala. 223, 44 8 

4 Randle v. Pacific R. Co., 65 Mo. 
325; Wallace v. Columbia, ete., R. Co., 
34 S.C. 62, 12 SE 815. 

[a] Insufficient allegation.—A 
complaint which alleges that defend- 
ant wrongfully erected an obstruc- 
tion across the streams on plaintiff’s 
lan'd, whereby it was flooded to his 
damage, does not state a cause of ac- 
tion since it does not show that the 
obstruction was wanton or negligent, 
or that defendant could have con- 
structed its road so as to avoid the 
injury, and the allegation that it was 
done “wrongfully” states merely a 
conclusion of law. Wallace v. Colum- 
bia, ete., R. Co., 34'S. C. 42, 12 SE 815. 

[b] Complaint sufficiently alleges 
negligence in the construction of a 
railroad where it alleges that a rail- 
road embankment was so negligently 
constructed that it spread beyond the 
right of way over plaintiff’s land, al- 
though it avers that it was the nat- 
ural slope of the clay used in making 
the embankment which caused it to 
project beyond such right of way. 
Sims v. Ohio River, etc., R. Co., 56 S. 
C. 30, 33 SE 746. 


5. Field v. Chicago, etc., R. Co., 76 
Mo. 614. 

6. Field v. Chicago, etc., R. Co., 
supra. 

7. Graves v. Kansas City, ete. R. 
Co., 69 Mo. A. 574. 

{a] Thus, where a statute requires 


the construction of lateral ditches 
and drains along the roadbed where 
there are other ditches, drains, or wa- 
tercourses with which they may con- 
nect and form an ‘outlet, a complaint 
for damages caused by a failure’ to 
construct‘them is fatally defective if 
it fails to allege the existence of such 
conditions, Graves v. Kansas City, 
ete., R. Co., 69 Mo. A. 574. z 


8. Cannon v. Louisville, ete., 


UL CQ. B: ((Ont.) 289. 
a 
der the Illinois statute it must be 
alleged, in an action based upon a 
failure of the railroad company to 
fence its tracks, that the road had 
been open for use for six months prior 
to the injury. Cannon vy. Louisville, 
ete., R. Co., 34 IH. A. 640. (2) Under 
the Canadian statute, in an action for 
injury to crops due to a failure to 
fence, it must be alleged that six 
months had elapsed since the taking 
of the land by_the railroad company. 
OL v. Buffalo, ete., R. Ce., 16 
Wc: B. (Ont.) 296. 

9. Baraecn v. Buffalo, ete., oy Co., 
supra; Elliott v. Buffalo, ete., R. Co., 
116 UC: Q. B. (Ont.) 289. 

10. St. Louis Southwestern R. Co. 
v. Rollins, (Tex. Civ. A.) 89 SW 1099. 

11. Clare v. Chicago, etc., R. Co., 79 


o.. 39. 

12. Clark v. Dyer, 81 Tex. 339, 16 
SW 1061; Seb ine: ete RCo. ve Haad- 
not, 67 Tex. 508, 4SW 138, 

13. Clark v. Dyer, 81 Tex. 339, 16 
Sw 1061. 

14. Missouri Pac. R. Co. v. John- 
son, 3 Tex. A. Civ. Cas. § 275. 

15. Missouri, etc., R. Co. v. Riv- 
erhead Farm, 53 Tex. Civ. A. 643, 117 
Sw 1049. 

16. Comings v. Hannibal, etc., R. 
Co., 48 Mo. 512. 

17. East Georgia, etc, R. 
King, 91 Ga. 519, 17 SE 939; 
Rapids, etc., R. Go. v. Southwick, 30: 
Mich. 444. 

18. East Georgia, ete, R. Co. v. 
King, 91 Ga. 519, 17 SE 939. 

19. Missouri Pac. R. Co. v. John- 
son, 3 Tex. A. Civ. Cas.:§ 275, 

[a] Market value of crops de- 
stroyed should be alleged. Missouri 
Pac. R. Co. v. Johnson, 3 ‘Tex. A. Civ. 
Cas. $275; 

20. International, etc, R. Co. v. 
Glover, (Tex. Civ. A!) 84 SW 604. 

21. Grand Rapids, etc., R. Co. v. 
Southwick, 30 Mich. 444, 

[a] Allegations held proper.—Iin 
an action for injury to property re- 
sulting from the maintenance of. side- 
tracks, the peculiar value as residence 
property may be alleged as showing 


Co. v. 
Grand 


the “‘market value.”’ St. Louis, eteu., 
R. Co. vy. Green, (Tex. Civ, A.) 196 
SW 555. 


’ For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number, 


Time to be alleged.—(1) Un-' 


§§ 1219-1221] 


tinuous operation of the road and a continuous neg- 
lect to fence it and that damages restilted therefrom 
are sufficient to authorize a recovery for such dam- 
ages as invariably follow the exposure of lands by 
the absence of fences and which cannot easily be 
itemized.” 

Plea. New matter constituting a defense must be 

_pleaded,?* as in other civil actions.24 A plea by 
defendant that the structure causing the injury was 
constructed under authority of a city ordinance for 
the city and not for defendant, and denying that it 
was negligently constructed, states a defense to the 
action and should not be stricken out;?5 but a plea 
by defendant which neither traverses nor confesses 
and avoids the averments of the complaint is bad 
upon demurrer.” 

[§ 1220] (2) Issues, Proof, and Variance. Only 
such matters can be considered as are put in issue by 
the pleadings,** and supported by evidence upon the 
trial,?* and there can be no recovery upon a cause of 
action not alleged,?® nor can a failure to state a cause 

[b] Allegations held improper.— [a] 


RAILROADS 


‘company.?> 
Tllustration.—Where the com- 
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of action be remedied by evidence upon the trial.°° 


Plaintiff must upon the trial support by proof the 
material allegations of the complaint or a nonsuit 
may properly be granted,*1 and the case must be 
proved as alleged, any material variance being fatal 
to a recovery.®? In an action for injury to crops 
by trespassing animals, due to alleged defects in 
fences or cattle guards, where defendant answers that 
plaintiff’s fence was down in various places and that 
the animals entered through such fence, it is not nee- 
essary for defendant to prove that such fence was 
down in more than one place.’ 

[§ 1221] f. Evidence—(1) Presumptions and 
Burden of Proof. In an action for injury to prop- 
erty by the construction of a railroad, it will be pre- 
sumed that all incidental and consequential damages 
were properly included in the assessment of damages 
in the condemnation proceedings.** As in-other c¢iv- 
il actions the burden is upon plaintiff to prove negli- 
gence or a breach of duty on the part of the railroad 
In those jurisdictions in which defend- 
Co, 212 Mo. A. 541, 248 SW 12. (38) 


In an action for injury. to residence 
property resulting from the mainte- 
nance of a sidetrack, it was improper 
to plead plaintiff’s limited means, and 
that the property was the pride of 
himself and family. St. Louis, etc., 
R. Co. v. Green, (Tex. Civ. A.) 196 
SW _ 555. . 

22. Grand Rapids, etc., R. Co. v. 
Southwick, 30 Mich. 444. 

23. Ramme vy. Long Island R. Co., 
226 N. Y. 327, 123 NE 747. 

{a] Tllustration.—In an _ action 
against a railroad for damages to 
business by closing streets while 
making changes ordered by the pub- 
lic service commission in the manner 
provided by Railroad L. §§ 91-97, for 
the elimination of grade crossings, 
the order directing such improvement 
is new matter constituting a defense 
within Code Civ. Proc. § 500, which 
defendant must allege in its answer, 
and where the order is not so pleaded, 
it is error to receive it in evidence. 
Ramme y. Long Island R. Co., 226 N. 
Vv. 327,123 NE 747: 

[b] License.—Where defendants 
claim that they were acting under a 
license, it should be set up by answer 
when the petition does not show it. 
Scheckner v. Milwaukee, etc., R. Co., 
21 Iowa 515. 

[c] Charter admissible under gen- 
eral denial.—In an action for trespass 
in the construction of a track upon 
Jand of which plaintiff claimed to be 
in peaceful and rightful possession, 
the charter of defendant’s predeces- 
sor is admissible, under a general de- 
nial, to prove defendant’s right to the 
possession of the land for corporate 
purposes and to disprove the allega- 
tions and testimony of plaintiff to the 
effect that he was in peaceful and 
rightful possession of the land. Rob- 
inson v. Atlantic Coast Line R. Co., 
IATES.-C..5387, L092SE. 143; 

[d] Matter improperly pleaded.— 
In an action against a railroad com- 
pany to recover for injuries to plain- 
tiff’s property, caused by constructing 
defendant’s road in the street in front 
of plaintiff's property, and causing 
surface water to flow over such prop- 
erty, it is no defense that the roadbed 
and track were constructed with the 
highest degree of skill and care, the 
complaint containing no allegation of 
want of skill and care in the construc- 
tion of the roadbed or track. Schier 
v. Cane Belt R. Co., 45 Tex. Civ. A. 
295, 100 SW 360. 

24. Necessity of pleading new mat- 
ter constituting defense generally see 
Pleading § 355. 

25. De Baker v. Southern Califor- 
nia R. Co., 106 Cal. 257, 39 P 610, 46 
AmSR 237. 

26. Seaboard Air Line R. Co. v. 
Wright, 148 Ala. 27, 41 S 461. 


plaint alieges that cattle guards had 
been at all times wholly insufficient to 
prevent stock from entering plaintiff's 
field, a plea alleging that defendant 
maintained cattle guards at such 
place of a specified make which were 
in general use for like purposes by 
all.or most of the railroad companies 
in the United States is fatally defec- 
tive in failing to allege that they were 
reasonably sufficient to turn stock. 
Seaboard Air Line R. Co. v. Wright, 
148 Ala. 27, 41 S 461. 

27. O’Connor v. St. Louis, etc. R. 
Co., 56 Iowa 735, 10 NW 2638; Lewis 
v. Colorado Southern, ete., R. Co., 122 
La. 572, 47 S 906; Loewenstein v. Mis- 
sourl Pac. R. Co., 110 Mo. A. 686, 85 
SW 625; Kendall v. Chicago, etc., R. 
Co., (Tex. Civ. A.) 95 SW 757. 

[a] Issues.—Where plaintiff al- 
leged that, prior to the building of de- 
fendant’s railroad, there was an open 
and unobstructed street to his prop- 
erty, which had been closed by the 
building of the railroad, and defend- 
ant pleaded a general denial, and spe- 
cifically denied closing the street, an 
issue was raised as to whether plain- 
tiff's property was accessible by pub- 
lic highway before the railroad was 
built.” Cantelou. v. Trinity, ‘ete. R. 
Co., (Tex. Civ. A.) 101 SW 1017. 

28. Chicago, etc., R. Co. v. Harper, 
(Til.) 19 NB 31. 

29. Field v. Chicago, etc, R. Co., 
76 Mo. 614; Loewenstein v. Missouri 
Pac. R. Co., 110 Mo. A. 686, 85 SW 
625; Gordon v. Ellenville, ete., R. Co., 
195 N. Y. 137, 88 NE 14, 47 LRANS 
462; Baltimore, etc., R. Co. v. Lersch, 
58 Oh. St. 639, 51 NE 548; Gulf, etc., 
Beige v. Craft, (Tex. Civ. A.) 102 SW 

[a] Various failures to obey stat- 
ute.—In an action arising under Rev. 
St. (1909) § 3150, to one whose land is 
damaged by water by a railroad’s fail- 
ure to construct and maintain suitable 
openings through its roadbed or suit- 
able ditches along its roadbed to car- 
ry off water cast against it in ordina- 
ry times, plaintiff may, without vari- 
ance, allege failure in each respect as 
the cause, and recover on a showing 
of either. Riffe v. Wabash R. Co., 200 
Mo. A. 397, 207 SW 78. 

[b] Damages.—(1) Where, in an 
action for maintaining stagnant wa- 
ter on a railway right of way, plain- 
tiff did not claim recovery for the 
sickness or death of a child, it was 
improper to allow proof of damages 
resulting from the sickness. Gulf, 
ete." R.uaCoue va. Craft, lex, Civ. Az) 
102 SW 170. (2) Where plaintiff 
charges that his damage by overflow 
was caused by the insufficiency of a 
particular opening. in the railroad em- 
bankment, he is confined to that one 
opening. Brown y. St. Louis, etc., R. 


In an action based on the railroad’s 
failure to construct an adequate open- 
ing under a bridge of size sufficient to 
permit waters in time of freshet to 
pass, plaintiff, having confined his al- 
tegations to the one opening under the 
bridge, cannot recover for damages 
from water that did not rise above 
the bridge. Brown v. St. Louis, etc., 
R. Co., supra. (4) Where plaintiff did 
not allege operation of defendant's: 
railway in such a manner as to con- 
stitute a nuisance, he could not recov- 
er for discomforts resulting there- 
from. St. Louis, etc., R. Co. v. Green, 
(Tex. Civ. A.) 196 SW 555. 

30. Field v. Chicago, etc., R. Co, 
76 Mo. 614, 

81. Lee v. Savannah, ete, R. Co., 
115 Ga. 64, 41 SE 246. ; 

[a] Proof of plaintiff’s ownership 
of lands.—In an action for flooding 
lands alleged to be the property of 
plaintiff, it is sufficient for him in the 
first instance to make a prima facie . 
case by showing possession at the 
time of the injury. Choctaw, etc., R- 
Co. v. Rice, 7 Ind. T, 514, 104 SW 819. 

32. Wisconsin Cent. R. Co. v. Wiec- 
zorek, 151 Ill. 579, 38 NE 678 [rev 51 
Ill. A. 498]. 

{a] It is material variance (1) in 
an action for injury to plaintiff's prop- 
erty by the construction of a railroad, 
where the complaint alleges that the 
tracks are laid upon a certain street 
within ten feet of plaintiff’s property, 
and the proof shows that they are laid 
beyond the street and fifty feet from 
his property. Wisconsin Cent. R. Co. 
v. Wieczorek, 151 Ill. 579, 38 NE 678 
[rev 51 Ill. A. 498]. (2) In an action 
for obstructing. a private way where 
the complaint alleges the location of 
the way and the obstruction, and the 
proof is of a different way crossing 
defendant’s tracks at a different place. 
Bolton v. Manistee, etc., R. Co., 95 
Mich. 202, 54 NW 875. (3) Where the 
complaint alleges that the way is en- 
tirely obstructed so that plaintiff is 
unable to pass and the proof shows 
that it is only partially obstructed, 
leaving ample room for ingress and 
egress. Ross v. Georgia, etc., R. Co., 
33 S. C. 477, 12 SE 101. 

[b] It is not fatal variance where 
plaintiff fails to prove the date of the 
injury as of the exact day of the 
month alleged in the complaint. 
Southern R. Co. v. Taylor, 148 Ala. 52, 
42 S 625. 

33... Kansas City,) etc, “Ri ones 
Mayfield, (Tex. Civ. A.) 107 SW 940. 

34. Fairchild v. New Orleans, etc., 
RI CouL Ooze Miss. Wire 

35. Schoening v. Chicago, ete., R, 
Co., 30 F. (2d) 803; Shoemaker v. In- 
diana: R.,. etc., Co., 77 Ind. A. 261; -133 
NE 591; Randle v. Pacific R. Co., 65 
Mo. 325; Lyon v. Chicago, etc., R. Co., 
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ant has the burden of proving contributory negli- 
gence,** defendant must prove contributory negli- 
gence on the part of plaintiff when relied on as a 
defense,** or other matters of the affirmative de- 
fense.*® 

[§ 1222] (2) Admissibility. As in other civil ac- 
tions evidence is not admissible unless it has some 
direct and legitimate bearing upon the issues.°® So 
in an action for injuries to property by the construc- 
‘tion of a railroad, evidence is not admissible as to 
what plaintiff originally paid for the property,*° 
or the principle upon which damages were assessed 
in the condemnation proceedings,*+ or of injuries to 
property other than that alleged to have been in- 
jured;** and evidence of repairs made subsequent 
to the injury is not admissible upon the question of 
the condition at the time of the injury.*® Where a 
railroad company is not required to construct cat- 
tle guards, in an action for injury to crops evidence 
that the railroad company had promised to construct 
them is not admissible in the absence of evidence 
that the award of damages in the condemnation pro- 
ceedings was affected thereby.** In an action for in- 
juries due to the negligent manner of constructing the 
road, evidence as to the value of plaintiff’s land be- 
fore and after its construction is not admissible as 
it does not present a proper measure of damages.*® 
In an action for failure to construct cattle guards 
as required by statute, evidence that on account of 
their absence plaintiff was compelled to employ ad- 
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[§§ 1221-1223 


ditional help in driving his stock across the right of 
way is admissible as tending to show the damages 
sustained ;4° and in an action for damages to crops 
by flooding lands, evidence of the cultivation of crops 
prior to the time for which a recovery is sought, and 
the effect of water thereon, is admissible as tending 
to show the effect of similar conditions during the 
period for which a recovery is sought if properly 
limited for such purpose.*7 Evidence of a person 
who testifies from actual observation as to the in- 
sufficiency of a bridge properly to admit the passage 
of the water of a stream is admissible, although he 
is not an expert.*® In an action for flooding lands 
due to the breaking of a railroad embankment alleged 
to have been negligently constructed, where defend- 
ant alleges that 1t was properly constructed and the 
injury due to unprecedented flood, evidence that, ¢er- 
tain city and county bridges were washed away is 
not admissible on the part of defendant in the ab- 
sence of evidence that they were properly construct- 
ed.*® Evidence that the defect or condition occa- 
sioning the injury complained of has been remedied 
is admissible upon the part of defendant in mitiga- 
tion of damages.°° 
[$ 1223] (3) Weight and Sufficiency. In actions 
for injuries due to the construction or maintenance 
of a railroad, the rules relating to the weight and 
sufficiency of evidence are the same as in other civil 
actions.°! Jn an action for injuries due to defects in 
a highway bridge across a railroad which it was de- 


50 Mont. 532, 148 P 386. 

{a] MIlustrations.—(1) A landown- 
er, in an action to recover damages 
for the flooding of his land because of 
the construction of a bridge over a 
creek, has the burden to prove that 
the bridge did not conform to the 
statute, although the answer was only 
a general denial. Shoemaker v. Indi- 
ana R., ete., Co.,.77-Ind: A. 261; 133 
NE 591. (2) Plaintiff must prove 
negligence in an action against a rail- 
road company for negligently exca- 
vating so as to render an embankment 
insufficient. Lyon v. Chicago, ete., R. 
Co., 50 Mont. 532, 148 P 386 

(b] Res ipsa loquitur cannot be 
relied on by a plaintiff who has estab- 
lished a prima facie case of negligent 
excavation by a railroad company 
near a river so as to render the em- 
bankment insecure, Lyon v. Chicago, 
‘etc., R. Co., 50 Mont. 532, 148 P 386. 

{c] Proximate cause.—Recovery 
for injury from failure to construct a 
statutory sewer requires proof that 
overflow would not have occurred oth- 
erwise. Williams v. St. Louis-San 
prensa R. Co., (Mo. A.) 7 SW (2d) 
392. 

{d] Amount of damages must be 
shown by one suing a railway com- 
pany for injury to a crop resulting 
from the company’s failure to main- 
tain a lawful fence along its right of 
way. Deal v. St. Louis, etc., R. Co., 
144 Mo. A. 684, 129 SW 50. 

36. See Negligence §§ 754-759. 

37. See v. Wabash R. Co., 123: Iowa 
443, 99 NW 106. 

38. Renner v. St. Louis, etc. R. 
Co., 197 Ill..A. 11; Robinson vy. Chi- 
eae, asa Re Co; 221 Mo. A. 881, 288 
Sw 1 

ae Srinkiattome Beets excusing 
failure to comply with the statute 
must be shown by defendant in an 
action for injuries to land caused by 
its failure to construct culverts and 
sluices through its embankment as re- 
quired by Railroad Act clause 5 § 19. 


Renner v. St. Louis, ete., R. Co., 197 
DAYS Ade 
39. U. S.—Schoening vy. Chicago, 


etc., R. Co., 30 F. (2d) 803. 
N. J.—Dickinson v. Delaware, etce., 


R. ae 90 N. J. L. 158, 100 A 208. 
. G.— Beck v. Northwestern R. Co; 
108° S.C..319/ 89 SE 1018. 

Tex. —Denison, etc., R. Co. v. Cum- 
mins, (Civ. 4A.) 42 SW 588. 

Vt.—Hatch v. Vermont Cent. R. Co., 
28 Vt. 142. 

[a] Evidence held admissible: (1) 
That remainder of road obstructed 
was not in passable condition. Gold- 
en v. Louisville, etc., R. Co., 228 Ky. 
134, 14 SW (2d) 379. (2) That plain- 
tiff had another road equally acces- 
sible as road obstructed. Golden v. 
Louisville, ete., Co., supra. (3) 
Profits to be made from operation of 
coal mines similar to that of plaintiff 
in action for obstruction of road. 
Golden v. Louisville, ete., R. Co., su- 
pra. (4) That railroad had closed a 
culvert, to show that railroad relied 
solely on opening under bridge to car- 
ry all water. Brown vy. St. Louis-San 
Francisco R. Co., (Mo. A.) 268 SW 
678. (5) That there had been over- 
flows in previous years, to show that 
embankment was an_ obstruction. 
Murphy v. St. Louis-San Francisco 
R. .Co., 205 Mo. A. 682, 226.SW 637; 
Grace v. Missouri, ete., R. Co., (Mo. 
A.) 212 SW 41. (6) Actions of oil men 
tending to establish their responsibil- 
ity instead of that of railroad in leav- 
ing gates open. Ford v. Wichita 
Falls, ete., R..Co., (Tex. Civ. A.) 253 
SW 932. (7) Falls sustained by plain- 
tiff at night on right of way, and of 
danger to her grandchildren along 
street, on question of accessibility. 
Ashley, etce., R. Co. v. Gulledge, 121 
Ark. 143, 180 SW 222. (8). Interfer- 
ence with renting of plaintiff’s houses 
because of proximity of railroad, as 
showing depreciation in rental value. 
Houston Belt, etc., R. Co. v. Lewis, 
(Tex. Civ. A.) 176 SW 681. 

{b] Evidence held inadmissible.— 
That company had been notified that 
bridge was inadequate, and had prom- 
ised to remedy defect. Brown v. St. 
Louis, ete., R. Co., 212 Mo. A. 541, 248 
SW 12. 

[ce] Effect of instruction to disre- 
gard.—There was no error in permit- 
ting testimony of damage done to 
plaintiff's premises by a railway con- 


struction and maintenance prior to 
the appointment of a receiver, where 
the jury were instructed not to con- 
sider anything done subsequent to 
such appointment. St. Louis, etc., R. 
Se v. Green, (Tex. Civ. A.) 196 SW 

40. Denison, etc., R. Co. v. 
mins, (Tex. Civ. A.) 42 SW 588. 

41. Fleming v. Wilmington, etc., R. 
Co., 115 N. C. 676, 20 SE 714. 

42. Jeffersonville, etc., R. Co. v. 
Esterle, 13 Bush (Ky.) 667. 

43. See v. Wabash R. Co., 123 Iowa 
443, 99 NW 106; Brown v. St. Louis, 
etc., R. Co., 212 Mo. A. 541, 248 SW 125 
Gulf, etc., R. Co. v. Haskell, 4 Tex. 
Civ. A. 550, 23 SW 536. 

[a] Confession of inadequacy in 
the size of an opening under a bridge 
cannot be shown by evidence that de- 
fendant enlarged the opening under 
the bridge after the alleged cause of 
action accrued. Brown vy. St. Louis, 
etc., R. Co., 212 Mo. A. 541, 248 SW 12. 
Fairchild v. New Orleans, etc., 
RCo, 662: Missi 17'G 

45. Cadle v. Muscatine Western R. 
Co., 44 Iowa 11; Reed v. Canastota 
Northern R. Co., 20 NYS 241; Carson 
v. Norfolk, ete., R. Co., 128 N. C. 95, 38 


Cum- 
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joanne of damages see infra § 
46. Missouri, etc., R. Co. v. Wetz, 


38°Tex. Civ: A. 563, 87 SW 8738, 375. 

47. Willitts v. Chicago, etc., R. Co., 
88 Iowa 281, 55 NW 313, 21 LRA 608. 

48. Willitts v. Chicago, etc., R. Co., 
supra. 

49. Missouri, etc., R. Co. v. Mec- 
Gregor, (Tex. Civ. A.) 68 SW 711. 

50. Alabama Midland R. Co. v. Cos- 
kry,. 92 Ala. 254, 9 S 202 

[a] Evidence held  admissible.— 
That a city repaired defects in high- 
ways caused by excavations therein 
in constructing a railroad. Alabama 
heer R. Co. v. Coskry, 92 Ala. 254, 


51. See generally Evidence §§ 
1730-1806. 
[a] Evidence held sufficient: (1) 


To sustain verdict for plaintiff. Las- 
trapes v. Colorado Southern, etc., K. 
| Co., 124 La. 906, 50 S 791. (2) To sus- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1223-1224] 


fendant’s duty to keep in repair, a failure to prove 
that defendant constructed the bridge is not fatal 
to a recovery;°? but where the action is for a nuis- 
ance in constructing a railroad in a street and the 
road was constructed by lawful authority, there can 
be no recovery in the absence of evidence that the 
road was constructed in a negligent or improper man- 


ner.°? 
tain verdict for defendant. Husbands 
v. Paducah, etc:, R. Co., 176 Ky. 290, 


195 SW 831. (3) Although entirely 
circumstantial, to show that the rail- 
road was constructed by defendant 
company, in the absence of any evi- 
dence to the contrary. Kankakee, etc., 
Re Co.av-sHoran, 23 21ls,Ay 2598 UC) Do 
show that persons were employed by 
two railroad organizations composing 
part of larger system, notwithstand- 
ing, in naming their employer, they 
used the name which now designates 
another part of the larger system. 
Pennsylvania R. Co. v. Watson, 82 Ind. 
A. 496,146 NE 763. (5) To show dam- 
ages in the amount assessed. Boagni 
v. Colorado Southern, etc., R. Co., 124 
La. 840,50 S 748. (6) To sustain dam- 
ages awarded from flooding. Chicago, 
ete:, R./ Co. vis Reuter, 9119 (TI ALi232 
[aff 223 Ill. 387, 79 NE 866]. (7) To 
Sustain the award of damages for fail- 
ure to maintain propér cattle guards. 
Atchison, ete., R. Co. v. Billings, 77 
Kan. 119, 93 P 590; Yazoo, ete., R. Co. 
v. Hubbard, 75 Miss. 480, 37 S 1011. 
(8) To show damage to adjacent prop- 
erty by excavation in road which 
company claimed was part of its right 
of way. Heilbron v. St. Louis South- 
western R. Co., 52 Tex. Civ. A. 575, 113 
SW  610;.°9:79: (9) To show impair- 
ment of value to abutting owner by 
railroad in street. Lewis v. Colorado 
Southern, etce., R. Co., 122 La. 572, 47 
S 906. (10) To show that county 
board was owner of and in possession 
of lot and house, and that railroad in- 
jured house and rendered lot unfit for 
school purposes. Lexington, etc., R. 
Co. v. Breathitt County Bd. of Educa- 
tion, 176 Ky.. 541, 195 SW 1094. (11) 
To show damage to plaintiff's proper- 
ty by construction of railway along 
and in front of it. Ashley, etc., R. Co. 
v. Gulledge, 121 Ark. 143, 180 SW 222. 
(12) To make out prima facie case of 
injury to land through failure to con- 
struct drains and ditches. Ellis v. St. 
Louis, ete., R. Co., (Mo. A.) 119 SW 
489; Ranney v. St. Louis, etc., R. Co., 
137 Mo. A. 537, 119 SW 484. (138) As 
against a demurrer, which showed the 
company’s failure to provide adequate 
opening under bridge. Brown y. St. 
Louis, etc., R. Co., 212 Mo. A. 541, 248 
SW 12. (14) To justify finding that 
railroad company negligently failed to 
construct culverts in embankment on 
which there was Johnson grass, and 
that in consequence thereof embank- 
ment and grass were washed by flood 
onto plaintiff's land. Missouri, etc., 
. Go. Vv. Evans, (Tex: Civ: A.) 183 
SW 93. (15) Recorded map and sale 
and conveyance of property with mens 
erence to such street, to show dedi- 
cation of street and its use as recog- 
nized public street. Beaumont, etc., 
R. Co. v. Yarbrough, (Tex. Civ. A.) 156 
SW 252. (16) To support finding that 
there were ‘‘ditches, drains, or water- 
courses” on other side of track into 
which surface water could be dis- 
charged, if sufficient openings were 
Jeft in emhankment, making it duty of 
defendant to maintain such openings. 
Hayes v. St. Louis-San Francisco R. 
Co., (Mo. A.) 264 SW 683. (17) To 
warrant finding that damage was only 
temporary from improper construc- 
tion of defendant’s roadbed, which 
caused creek to cut plaintiff's lands. 
Roberts v. Sandy Valley, etc., R. Co., 
166 Ky. 342, 179 SW 228. : 
. [b] Evidence held insufficient.— 
(1) Evidence failing to show the 
amount of damages arising from ob- 
struction. of streets as different from 
other causes not furnishing a right 
to recovery. Stewart v. Georgia Ter- 
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minal Co., 136 Ga. 36, 70 SE 867. (2) 
Evidence showing that a different 
railroad company than defendant was 
constructing the road complained of 
through the medium of contractors. 
Louisville, ete., R. Co. v. Chapman, 131 
Ga. 485, 62 SE 583. (3) Opinions of 
witnesses as to depreciation in value 
of adjacent property from track ele- 
vation including improper elements, 
without a separate estimate for the 
proper elements. Pittsburgh, etc., R. 
Co. v. Lamm, 61 Ind. A. 389, 112 NE 45. 

52. Southern R. Co. v. Taylor, 148 
Ala. 52, 42 S 625. 
aes Randle v. Pacific R. Co., 65 Mo. 

54. Trial generally see Trial [38 
Cy.e 1238]: 

55. Olver v. Burlington, etc., R. Co., 
111 Iowa 221, 82 NW 609; Restetsky 
v. Delmar Ave., etc., Co., 106 Mo. A. 
382, 85 SW 665; Sandusky, etc., R. Co. 
Vovbtenry, 14, Oh., Cir: Ct. Nes ou, 
Cantelou v. Trinity, etc., R. Co., (Tex. 
Civ. A.) 101 SW 1017. 


[a] Jury questions.—(1) Amount 
of damages. Pamplin v. Norfolk, etc., 
Ria Cory, 124, Viaie, 25.452-98' USE 51.) 4C2)) 


Whether railroad company was guilty 
of negligence in regard to construction 
and maintenance of crossing. South- 
ern R. Co. v. Clarke, 106 Va. 496, 56 SE 
274. (3) Whether bars placed across 
private way were necessary or unnec- 
essary for purposes of railroad compa- 
ny in operation of its road. Willey v. 
Norfolk Southern R. Co., 96 N. C. 408. 
1 SE 446. (4) Abandonment of road 
by defendant or its predecessor, so as 
to confer constructive possession on 
plaintiff who obtained title to land 
after embankment was constructed. 
Buck v. Louisville, ete., R. Co., 169 
Ala. 29, 538 S 1008. (5) Whether rail- 
road maintained sufficrent culverts. 
Gulf, etc., R. Co. v. Waller, (Tex. Civ. 
A.) 288 SW 522; Pence v. Galveston, 
etc., R. Co., (Tex. Civ. A.) 190 SW 538. 
(6) Whether railroad provided neces- 
sary culverts, and whether failure to 
‘do so proximately caused damage to 
plaintiff's plants by water. Galveston, 
etce., R. Co. v. Potter Floral, etc., Co., 
(Tex. Civ. A.) 5 SW (2d) 839 [rev 
on other grounds (Commn. A.) 16 SW 
(2d) 1114]. (7) Liability for flooding 
land by failure to construct ditches. 
Carson vy. Missouri, ete., R. Co., (Mo. 
A.) 292 SW 1069. (8) Whether rail- 
road building trestle materially nar- 
rowed slough and permitted obstruc- 
tion of opening before flood, damag- 
ing crops. Robinson v. Chicago, etc., 
R. Co., 221 Mo. A. 881, 288 SW 109. 
(9) Whether railroad should have con- 
structed ditches before construction 
of embankment. Robinson v. Chicago, 
ete., R. Co., supra. (10) Whether no- 
tice to railroad to construct cattle 
guards was given. St. Louis South- 
western R. Co. v. Ellis, 169 Ark. 682, 
276 SW 996. (11) Whether, if suffi- 
ecient openings had been left in em- 
bankment, injury to crops by backing 
up of surface water would have oc- 
curred. Hayes v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 264 SW 683. 
(12) Whether sewer pipe placed in em- 
bankment was low enough to be ef- 
fective as drain required for surface 
water from plaintiff's land. Coggins 
v. Atchison, etc., R. Co., 215 Mo. A. 506, 
256 SW 824. (13) Whether overflow 
of creek resulted from construction 
of railroad bridge which did not per- 
mit sufficient space for water to pass 
thereunder, or from unprecedented 
rainfall. Wells v. Payne, (Mo. A.) 
235 SW 488. (14) Whether failure to 


[§ 1224] g. Trial. 
the construction or maintenance of a railroad the 
conduct of the trial is governed by the principles re- 
lating to civil actions generally.°* 
tions of fact are for the determination of the jury,°® 
and the court must correctly instruct them as to the 
law of the case,°® and should not submit issues or 
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In actions for injuries from 


Disputed ques- 


construct ditches caused plaintiff's 
damage. Carson v. Missouri, ete., R. 
Co., (Mo. A.) 190 SW 949. (15) 
Whether digging of ditch on railroad 
right of way damaged plaintiff’s land 
by causing greater overflow or over- 
flow in different manner than overflow 
by waters of river. Chicago, ete., BR. 
Co. v. Hawkins, (Ark.) 172 SW 255. 
(16) Whether waterway under de- 
fendant’s railroad had filled up so as 
not to connect with any outlet and 
whether defendant was responsible 
for permitting it to fill up. Powell v. 
St. Louis, ete., R. Co., 184 Mo. A. 126, 
168 SW 319; Faughn v. St. Louis, etc., 
R. Co., 184 Mo. A. 125, 168 SW 319; 
Grimes v. St. Louis, ete., R. Co., 184 
Mo. A. 117, 168 SW 317. (17) Whether 
defendant acquiesced in change of 
location of defendant’s right of way, 
where it passed through plaintiff's 
land. Henderich v. Kansas City, ete., 
R. Co., 159° Mo. A. 190, 140 SW 613. 
(18) Whether part of crop sued for 
would have been destroyed by water 
in absence of railroad. Freeman v. 
Field, (Tex. Civ, A.) 135 SW 10673. 

[b] Question for court.—Whether 
property, the access to which by the 
streets is shut eff by the construc- 
tion of a railroad embankment, is of 
equal or greater value after the erec- 
tion of the embankment than before, 
is a question of fact for the court, in 
an action to recover damages for de- 
prival of such access tried to the court 
without a jury. Gibbons v., Paducah, 
ete., ,.R. Co; 210 shi cALtSSiafaitee se 
Ill. 559, 120 NE 500]. 

{c] Evidence insufficient for jury 
(1) in an action, against a railroad for 
injury by overflow because of failure 
to construct a statutory drain. Wil- 
liams v. St. Louis-San Francisco R. 
Co., (Mo. A:)-7 SW) (2a)- 392. +2)" in 
an action against a railroad for dam- 
ages to crops by cattle going through 
gaps in fences, to entitle plaintiff to 
recover for any damage occurring aft- 
er the completion of the railroad and 
the repairing by it of the fences. Ford 
v. Wichita Falls, etc., R. Co., (Tex. 
Civ. A.) 253 SW 982. S 

{[d] Direction of verdict sustained. 
—Where evidence showed there was 
a stream on the opposite side of the 
railroad into which water would flow 
through proper openings, and also ex- 
istence of a swale and ditch on plain- 
tiff’'s side with which an effective 
drain coul'd connect, there was no er- 
ror in an instruction directing a find- 
ing for defendant’s failure so to con- 
struct. Coggins v. Atchison, etc., R. 
Co., 215 Mo. A. 506, 256 ‘SW. 824. 

[e] Refusal to direct finding for 
the railroad company, in an action for 
failure to provide culverts, held not 
erroneous. \ Missouri, ete., R. Co. v. 
Evans, (Tex. Civ. A.) 183 SW 93. 

[f] Findings construed.—A gener- 
al verdict for defendant construed to 
be in effect a special finding that the 
construction of a railroad’s spur track 
in a street was not-injurious to plain- 
tiff's property. Lloyd v. Missouri, 
etc., R. Co., (Tex. Civ. A.) 145 SW 266. 

56. Dallas, etc., R. Co. v. Able, 72 
Tex. 150, 9 SW 871. 

[a] Instructions held proper.— 
Shoemaker v. Indiana R., ete., Co., 77 
Ind. A. 261, 133 NE 591; Wichman v. 
Kansas City, etc., R. Co., 84 Kan. 339, 
114 P 212; Carson v. Missouri, etc., 
R. Co., (Mo. A.) 292 SW 1069. 

[b] Instructions held erroneous.— 
Chicago, etc., R. Co. v. Hawkins, 
(Ark.) 172 SW 255; Zollman vy. Bal- 
timore, etc., R. Co., 70 Ind. A. 395, 121 
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grounds of liability not raised by the pleadings,°* 
or not supported by the evidence.°® 
failure to erect and a failure to maintain a fence 
are charged, a judgment may be sustained by proof 


of .either allegation.°° 
[§ 1225] h. Damages.°° 


tained.®? 


NE 135; Brown v. St. Louis, ete., R. 
Co., 212 Mo. A. 541, 248 SW 12; Coon- 
ey Vv. Pryor, (Mo. A.) 203 SW 630. 

[ce] instructions covered by other 
instructions.—Ft. Worth, etc., R. Co. 
v. Bogs 54 Tex. Civ. A. 238, 118 SW 


21 

fad Refusal to grant held error.— 
Williams vy. St. Louis-San Francisco 
R. Co., (Mo. A.) 7 SW (2d) 392; Brown 
v. St. Louis, ae Rie COW 212 Mo. A. 
541, 248 SW 12 

fe] Instruction construed (1) as 
merely showing that it was defend- 
ant’s duty so to construct its road, cul- 
verts, and sluices as not to lessen the 
natural protection against surface wa- 
ter and not to mean that it was de- 
fendant’s ‘duty to prevent, at all 
events, the submerging of plaintiff's 
land by surface water, or to afford a 
-better protection than the natural 
lay of the land did. Missouri, etc., R. 
Co. v. Macon, (Tex. Civ. A.) 115 SW 
847. (2) A charge to find the value 
of the property before and after ob- 
struction of the passage to a street 
and the purposes for which it could 
be most advantageously used does not 
restrict the jury to consideration of its 
value for residence purposes only. 
Wichman v. Kansas City, ete., R. Co., 
84 Kan. 339, 114 P 212. 

{f] Special interrogatories.—Ques- 
tion, “Was plaintiff’s property . . 
damaged by reason of the excavation 
under the track along Avenue D?” was 
held sufficient to submit the issue as 
to whether plaintiff's property was 
depreciated by the excavation in front 
of property. Kansas City, etc., R. Co. 
v. Weaver, (Tex. Civ. A.) 217 SW 740. 

57. O’Connor v. St. Louis, etc. R. 
Co., 56 Iowa 735, 10 NW 263; Lowen- 
stein v. Missouri Pac. R. Co., 110 Mo. 
A. 686, 85 SW 625. 

58. Chicago, etc., R. Co. v. Harper, 
CITES NEO; 

[a] Instruction is properly refused 
if it is not supported by the evidence 
and would be confusing and mislead- 
ing to the jury. Gulf, etc., R. Co. v. 
Wynne, (Tex. Civ. A.) 91 SW 823. 

59. Deal v. St. Louis, ete., R. Co., 
144 Mo. A. 691, 129 SW 52. 


60. Generally see Damages 17 C. 
Ae ney. ’ 
61. Railroad Co. v. Cook, 57 Ark. 


387, 21 SW 1066; Christy v. Philadel- 
phia, ete, '(R- Co., 23 Pal Dist. 16815 

favoiEn equitable action against a 
railroad company for an injunction 
and damages for illegally using plain- 
tiff’s land for a switch, loss of the use 
of the premises up to the time of the 
trial may be included in the damages. 
Burditt v. New York Cent. R. Co., 71 
Hun 361, 24 NYS 1137. 


Where property is in- 
jured by the construction or maintenance of a rail- 
road, the measure of damages should always be that 
of just compensation for the actionable injury sus- 
The damages must in all cases be limited 
to those resulting from the particular acts or inju- 
ries alleged in the complaint®? and shown by the 
evidence,*? and plaintiff cannot recover a larger 
amount than what he alleges he has sustained.**_ 
If the injury is of a permanent character the meas- 
ure of damages is the diminution in the value of the 
‘property;°° but if the injury is due to a structure 
or condition of a temporary character or which can 
and should be remedied, and for the continuance of 
which successive actions for resulting injuries may 
be maintained, plaintiff is not entitled to recover as 
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Where both a 


Aa 
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for a permanent injury to his property,®°® but only 
for the injury sustained prior to the action;®* and 
the measure of damages to the property is the depre- 
ciation in the rental value during the continuance of 


such condition,®® and not the difference in the market 


structed.*? 


{[b] Punitive damages—(1) Where 
defendant built and maintained an 
embankment and wall along a public 
highway upon which plaintiff’s prop- 
erty abuts, thereby interfering with 
her use of the highway and making 
ingress and egress to her premises 
more difficult, plaintiff was entitled to 


actual, but not punitive, damages. 
Dickinson v. Delaware, etc., R. Co., 
93 N. J. L. 245, 107 A 284. (2) Puni- 


tive damages were not recoverable in 
an action for injury to lots by the 
construction of a railroad, where de- 
fendant was not guilty of any wrong- 
ful act showing malice, fraud, oppres- 
sion, or willful wrong. Mississippi 
Cent. R. Co. v. McClendon, 106 Miss. 
671, 64 S 460. (3) Any right of an 
abutting owner to punitive ‘damages 
for obstruction of the street was tak- 
en away by a statute enacted after the 
injury, but before trial, vacating the 
streets which had actually been closed 
in erecting the depot under a void or- 
dinance. Meighan vy. Birmingham 
Terminal Co:, 165 Ala SOT 51) Si 75. 
(4) The abutting owner cannot re- 
cover exemplary damages where a 
railroad under municipal authoriza- 
tion throws up an embankment which 
obstructs a street. Fontenot v. Col- 
orado Southern, etc., R. Co.,, 122 La. 
779, 48 S 205. 

{c] Interest.—In an action to re- 
cover damages against a railroad cor- 
poration for obstructing natural wa- 
tercourses, whereby plaintiff’s lands 
are flooded and his crops destroyed, 
interest from the date of the com- 
mencement of the suit on the amount 
of the damage recovered is not allow- 
able. Brink v. Kansas City, ete., R. 
WOR MMOs eA itil 

G20 Baltimore,;. ctcep kee Com an. 
Lersch, 58 Oh. St. 639, 51 NE 543. 

63. Texas Cent. R. Co. v. Wills, 
(Tex. Civ. A.) 41 SW 848. 


64 Gulf, etce., R. Co. v. Simonton, 
2 Tex. Civ. A. 558, 22 SW 285. 
65. Ill.—Chicago, ete, R. Co. v. 


Baker, 73 Ill. 316; Gibbons vy. Padu- 
cah, etc., R. Co.; 211 Ill. A. 138 [aff 284 
Tll. 559, 120 NE 500]; Powell v. Alton, 
ete., R. Co., 203 Ill. A: <60; Welch v. 
Cleveland, etc., R. Co., 161 Ill. A. 185; 
Barry v. Chicago, etc., Short Line R. 
Co., 149 Ill. A. 626; Danville, ete. R. 
Coh we iPidricky 137) VMs Ast 5 53srr pl li- 
nois Cent. R. Co, v. Lockard, 112 Ill. 
A. 423. 

Ky.—Louisville, etc., R. Co. vy. Rob- 
erts, 144 Ky. 820, 139 SW 1073. 

Okl.—St. Louis, ete., R. Co. v. Ste- 
phenson, 43 Okl. 676, 144 P 387, LRA 
1916E 966. 

Pa.—Thompson v. Citizens’ 
tion Co., 181 Pa. 131, 37 A 205; 


Trac- 
Shen- 


value of the property.®® 
Improper construction. 
merely to the negligent or improper manner of con- 
structing the railroad, the measure of damages is 
not the difference in the value of the property before 
and after the construction of the railroad,’° but the 
difference in the value of the property with the road 
constructed as it is and what its value would be with 
the road properly constructed,*1 or, it has been held, 
the difference in the rental value of the property with 
the road constructed as it is and if properly con- 


Where the injury is due 


Obstruction of access. If a railroad is construct- 
ed in a street so as to obstruct access to plaintiff’s 
place of business, the measure of damages is the 
loss of profits in the business and not.the deprecia- 


ango, etc., R. Co. v. Braham, 79 Pa. 
447; Matteson v. New York Cent., 
ete., R. Co., 40 Pa. Super. 234; Hare 
Nae ittebares etc., R. Co., 10 Pa. Super. 


Tenn.—Louisville, ete., R. Co. 
Lellylett, 114 Tenn. 368, 85 Sw 881, 1 
LRANS 49. 

Tex.—Dallas, ete., Rs Co. v. Lang- 
ston, (Civ. A.) 98 SW 425; Denison, 
ete, R:..Co: v.. Barry, 1(Giv. ‘A,) 80 SW 
a cae 98 Tex. 248, 83 SW 5]. 

a 
preciation in the market value of 
the property (1) the jury should con- 
sider the uses to which the property 
is put or for which it is suitable, and 
any special benefits to the particular 
property from the construction of the 
road, but no allowance is to be made 
on account of the benefits common to 
property generally in the vicinity ‘due 
to the location and operation of the 
road. Dallas, ete., R. Co. v. Langston, 
(Tex. Civ. A.) 98 SW 425. (2) A tem- 
porary inflation of land values in that 
locality which occurred when it was 
learned that the depot would be con- 
structed there, but which ceased when 
it was learned that the improvement 
would permanently close the street, 
cannot be considered. Meighan vy. Bir- 
mingham Terminal Co., 165 Ala. 591, 
51 S 775. 

66. Railroad Co. v. Cook, 57 Ark. 
387, 21 SW 1066; Louisville, UC. bee 
Co. v. Lellylett, 114 Tenn. 368, 85 "SW 
881, 1 LRANS 49 

67. Railroad Co. v. Cook, 57 Ark. 
387, 21 SW 1066; Washington Ra netex, 
Covmava Washington Terminal Co., 44 
App. (D. C.) 470. 

Successive action see supra § 1215. 

68. Ark.—Railroad Co. v. Cook, 57 
Ark. 387, 21 SW 1066. 

Ind —Pittsburgh, elton Rv Cos 
Lamm, 61 Ind. A. 389, 112 NB 45. 

Ky.—-Louisville, ete., R. Co. v. Rob- 
erts, 144 Ky. 820, 139 SW 1073. 

Tenn.—Louisville, etese RIE Co 
Lellylett, 114 Tenn. 368, 85 SW 881. 
1 LRANS 49. 

Tex.—Cane Belt R. Co. v. Ridgeway, 
38 Tex. Civ. A. 108, 85 SW 496. 

69. Railroad Co. yv. Cook, 57 Ark. 
387, 21 SW 1066. 

70. Cadle v. Muscatine Western 
R. Co., 44 Iowa 11; Carson v. Norfolk, 
etc., R. Cor ek28 N. C. 95, 38 SE 287; 
Cane Belt R. Co. v. Ridgeway, 38 Tex. 
Civ. A. 108, 85 SW 496. 

71. Cadle v. Muscatine Western 
R. Co., 44 Iowa 11; Carson v. Norfolk, 
ete... R. Co}, 128" N.4C21955 033) SHEZ87- 
Ridley v. Seaboard, CEG GEC OF, 118 
N.C. 996, 24 SE 730, 32 LRA 708. 

72. O’Connor v. St. ee ete:,;; Ri 
Co., 56 Iowa 735, 10 NW 263 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note ae 


En determining amount of de-. 


§ 1225] 


tion in the rental value of the property.7’ 

Obstruction of crossing. For the obstruction of a 
private crossing the measure of damages is such 
amount as will fairly compensate plaintiff for the 
deprivation of its use during the period of obstrue- 
tion,’* but punitive damages cannot be recovered 
if the railroad company did not act wantonly or 
maliciously but under a mistake as to its legal 
rights.“ 

Failure to construct fences or cattle guards. 
Where a railroad company fails to construct fences 
or cattle guards, the measure of the landowner’s dam- 
ages is the amount of the loss or injury directly re- 
sulting.“®° The measure of damages for the general 
injury to his property is the diminution in its rental 
value, due to the absence of the fences or cattle 
guards,’’ and not merely what it would cost to con- 
struct them.’§ 

Failure to construct private or farm -crossings. 
For failure to construct private or farm erossings 
as required by statute, the measure of damages is 
the actual loss and inconvenience suffered by plain- 
tiff in the use of his premises by reason of their ab- 
sence.’® Where a railroad is required by statute 
to leave openings in its right of way fences, where the 
road passes through an inclosure, and the company, 
although constructing them for others, refuses to 
do so for plaintiff, after a demand therefor, exem- 


73. International, etc., R. Co. v. Ca- 
pers, 33 Tex. Civ. A. 283, 77 SW 39. 
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prived of its use for such purpose, by 
reason of the absence of cattle guards, 
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plary damages may be awarded.*° 

Flooding land. Where lands are flooded by rea- 
son of the negligent or improper construction of a 
railroad, the measure of damages is the value of 
property destroyed together with the injury to the 
land,®! provided there is an injury to the land it- 
self,*? the damage for such injury being measured 
by the difference in the value of the land before and 
after the flooding,®* taking into consideration its 
condition with respect to crops.’* If there is no 
physical injury to the land itself but 1t is merely ren- 
dered subject to overflow, the measure of damages is 
the injury resulting from each overflow,®® and if the 
cause is one which may be remedied, the damage to 
the land is not the difference in its value but the de- 
preciation in the rental value during the continuance 
of such condition,®® or the fair cash rental value of 
the land during the time for which the owners are 
deprived of its use.°? 

Destruction of crops. Where crops have been 
destroyed, the measure of damages is not the value 
of the crop at the date of maturity,®® or the rental 
value of the land,®® or the difference in the value of 
the land before and after the destruction,®® but the 
proper measure of damages has been held to be the 
value of the crop-at the time of maturity less the 
cost of cultivation and marketing,®! or the value of 
the crop at the time of the injury,®? which, however, 


Berry, 78 Ga. 744, 4 SE 10. ‘ 
84. Willitts v. Chicago, ete., R. Co., 


74. Louisville, etc., R. Co. v. Car- 
ter, 66 SW 617, 23 KyL 2104. 

75. Louisville, etc., R. Co. v. Car- 
ter, supra. 

76. Nelson v. St. Louis, etc., R. Co., 
49 Kan. 165, 30 P 178; St. Louis, etc., 
R. Co. v. Sharp, 27 Kan, 134; Nelson 
v. Minneapolis, ete., R. Co., 41 Minn. 
131, 42 NW 788. 

[a] Items and elements of dam- 
ages.—(1) The damages for failure 
to construct fences or cattle guards 
may include expenses incurred by the 
landowner in guarding his stock to 
prevent their escaping from his inclo- 
sures (Nelson v. St. Louis, etc., R. Co., 
49 Kan. 165, 30 P 178) (2) or in order 
to prevent the loss of the use of a pas- 
ture (Raridan v. Iowa Cent, R. Co., 
69 Iowa 527, 29 NW 599), (3) and in 
eases of injury to crops he may, in 
addition to the value of the crop, re- 
cover for expenses incurred in an 
effort to protect them from injury 
(Smith v. Chicago, etc., R. Co., 38 lowa 
518: Missouri Pac. R. Co. v. Ricketts, 
45 Kan. 617, 26 P 50; St. Louis, etc., 
R. Co. v. Ritz, 33 Kan. 404,.6 P 533; 
St. Louis, ete., R. Co. v. Sharp, 27 Kan. 
134). (4) The fact that the landown- 
er has a right to join his fences with 
the fence of the railroad company, so 
as to have the benefit of it as a line 
fence, may be considered in determin- 
ing the damages. Gould v. Great 
Northern R. Co., 63 Minn. 37, 65 NW 
125, 56 AmSR 453, 30 LRA 590. 

77. Kinch v. Chicago, etc., R. Co., 
46 Minn. 250, 48 NW_ 915; Nelson vy. 
Minneapolis, etc., R. Co., 41 Minn. 131, 
42 NW 788; Emmons v. Minneapolis, 
ete., R. Co., 88 Minn. 215, 36 NW 340. 

[a] Term “rental value” in this 
connection has been held to mean 
simply ‘‘the value of the use of the 
Jand for any purpose for which it is 
adapted in the hands of a prudent and 
discreet occupant upon a judicious 
system of husbandry,’ and the dam- 
ages should be what will compensate 
the owner for the diminution in the 
value of such use. Nelson v. Minne- 


apolis, etc., R. Co., 41 Minn. 131, 42° 


WwW 788. 
Nd Particular use made of the 


ropert must be considered, and 
here it is prepared and usuable for 
pasture and the owner is wholly de- 


he is entitled to recover its rental val- 
ue for that purpose during the time he 
is so deprived or to the extent he is 
deprived thereof. Louisville, ete. R. 
es Timmons, 116 Tenn. 29, 91 SW 
116. 

“78. Emmons v. Minneapolis, 
R. Co., 38 Minn. 215, 36 NW 340. 

79. Ohio, etc., R. Co. v. McGehee, 
. A. 348; Port v. Huntingdon, 
ete Ri-Co.,1168 “Pa. 19) 3 Avo 50: 

[a] Damages may include the ad- 
ditional expense of gathering a crop 
caused by being compelled to use a 
more inconvenient means of access 
thereto. Ohio, ete., R. Co. v. McGehee, 
47 Ill. A. 348. 

80. San Antonio, ete, R. Co. v. 
Grier, 20 Tex. Civ. A. 138, 49 SW 148. 

[a] Exemplary damages held not 
excessive.—One hundred dollars. San 
Antonio, etc., R. Co, v. Grier, 20 Tex. 
Civ. A. 138, 49 SW 148. 

81. -Guilf, ‘etc; R. Co. v. Bool, 70 
Texe) 713; 18 “SiWe 535. 

82. Green v. Taylor, ete, R. Co, 
79 Tex. 604, 15 SW 685; Gulf, ete., 
R. Co. v. Haskell, 4 Tex. Civ. A. 550, 
23 SW 546. 

83. Willitts v. Chicago, etc, R. 
Co., 88 Iowa 281, 55 NW 313, 21 LRA 
608; Sullens v. Chicago, etc., R. Co., 
74 Iowa 659, 38 NW 545, 7 AmSR 
501; Higgins v. New York, etc., R. 
Co., 78 Hun 567, 29 NYS 563; Chase 
v. New York Cent., etc, R. Co., 24 
Barb. (N. Y.) 278; Gentry v. Rich- 
mond, etc., R. Co., 38 S.C. 284, 16 SH 
893; Owens v. Missouri Pac. R. Co., 
67 Tex. 679, 4 SW 593. Compare 
Adams v. Durham, etc., R. Co., 110 N. 
C. 325, 14 SE 857 (holding that, where 
the injury is due to a cause which 
may be removed, the measure of dam- 
ages is not the difference in the mar- 
ket value of the land before and after 
the injury, but should be estimated 
by comparing its productiveness be- 
fore and after the flooding). 

[a] Where land has been rented 
for cultivation and is rendered unfit 
for such purpose by flooding, the ten- 
ant’s measure of damages is not mere- 
ly the rental value of land, but its 
value for cultivation, which is the 
difference between the rental val- 
ue and the production less the cost of 
production. Georgia R.; etc., Co. v. 


ete., 


88 Iowa 281, 55 NW 313, 21 LRA 608; 
Drake v. Chicago, ete., R. Co.) 63 
Iowa 302, 19 NW 215, 50 AmR 746. 
[a] Growing crops (i) are a part 
of the realty and in determining the 
difference in the value of the land 
before and after the injury the val- 
ue of the crops should be considered 
but the estimate should be made with 
reference to the value at the time of 
the injury (Drake v. Chicago, etc., Co., 
63 Iowa 302, 19 NW 215, 50 AmR 
746); (2) and where there is no al- 
legation that any crops were de- 
stroyed but only that the land itself 
was injured, crops which might have 
been made are too remote and specula- 
tive to be considered (Gentry v. Rich- 
mond, etc., R. Co., 38 S. C. 284, 16 SE 


SoS). 

Gulf, etc., R. Co. v. Helsley, 
62 Tex. 593; Gulf, ete., R. Co. v. Has- 
kell, 4 Tex. Civ. A. 550, 28 SW 546. 

86. Kansas City, etc, R. Co. v. 
Cook, 57 Ark. 387, 21 SW 1066; Van- 
dalia R. Co. v. Yeager, 60 Ind. A. 118, 
110 NE 230. 

87. Fincher v. Baltimore, etc., R. 
Co.,- 179 Ill. A. 622; Reuter v. Balti- 
TOKE, Ole. ER - CO 109) eh ae Aan Ors 
Bernhardt v. Baltimore, ete., R. Co., 
165 Ill. A. 408. 

88. L. & N. R. Co. v. Channell, 2 
Tenn. Civ. A. 154; Texas, etc., R. Co. 
v. Young, 60 Tex. 201. 

Damages to crops generally see 
Damages § 190, 

89. Donald v. St. Louis, 
Co., 44 Iowa 157. 

[a] Reason for rule.—Since a 
landowner has a right to plant a crop, 
although the railroad company has 
failed to construct fences and cattle- 
guards to protect the same, the meas- 
ure for damages for a destruction of 
the crop is the value of the crop and 
not the rental value of the land. 
Donald _v. St. Louis, ete., R.-Co., 44 
Iowa 157. 

90. Altanta, éte., Air Line R. Co. 
v. Brown, 158 Ala. 607, 48 S 73. 

91. Smith v. Chicago, etc., R. Co., 
38 Towa 518. 

92. Ark.—St. Louis, ete., R. Co. v. 
Lyman, 57 Ark. 512, 22 SW 170. 

Ill.— Chicago, etc., R. Co. v. Schaf- 
fer, 26 Ill. A. 280 [aff 124 Ill. 112, 16 
NE 239]. : 


ete., R. 
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is not to be estimated according to the intrinsic val- 
ue of an immature erop,®? but according to the prob- 
able yield and value at maturity and the cost of cul- 
tivation and marketing,®* or, in case of damage to 
crops, the difference between the market value of 
the crops that would have been raised and the market 
value of the crop actually raised, less what would 
have been the reasonable cost of gathering and mar- 
keting that part of the crop which was destroyed.®® 
A tenant in common owning only an undivided part 
of the land but owning the entire crop being culti- 
vated thereon, is entitled to recover the entire 
amount of the damages to such erop.®® Plaintiff may 
recover for the permanent injury to his land and the 
past damages to his crops in one action,®* but can- 
not recover the value of land rendered unfit for cul- 
tivation and-also damages to crops not planted.®® 

[§ 1226] i. Review. Questions of review are goy- 
erned by the rules relating to civil actions gener- 
ally.°® The verdict or findings of the jury will not 
ordinarily be disturbed when based upon conflicting 
evidence and there is evidence legally sufficient to 
support them,! and a verdict will not be set aside on 
the ground that the damages are excessive where 
the amount was variously estimated by different wit- 
nesses and the verdict is fairly within the estimates 

Minn.—Byrne v. Minneapolis, etc., 95; 
R.. Co.,, 88 Minn. 212, 36 NW 339, 8 
AmSR 668. 96. 

Tenn.—L. & N. R. Co. v. Channell, 2} Carroll, supra. 


Tenn. Civ. A. 154. 97s 
Tex.—Texas, etc., R. Co. v. Bayliss, | Co., 


62) hexose DEXA neLOa rv. }COnmIVaU lve Seaboard, etc., TR 
Young, 60 Tex. 201; Gulf, etc., R.| 32 SH 325. 
Co: v.. Carter, (Civ. A.) 25 SW 1023. [a] 


{a] . Pasture.—(1) The measure of 
damage for the destruction of grass 
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Central of Georgia R. Co. Vv. 
Carroll, 163 Ala. 84, 50 S 235. 
Central of Georgia R. Co. y¥. 


‘Bar clift v. Norfolk Southern R. 
L75 AN. 1G. 4, 95 SH3o). 


. Jury should assess separately 4. 
the damage to the land and the dam- 
age to the crops and the sum of the 


[8§ 1225-1227 


given,” or is not so great as clearly to indicate that 
the jury acted corruptly or disregarded the instruc- 
tions of the court. Judgment will not be reversed 
for an error which was not prejudicial to appellant 
in the admission of evidence,* or instructions to the 
jury,° or for refusal to give a special charge request- 
ed which, although correct, is covered by the general 
charge given.® 

[§ 1227] B. Injuries from Operation’—1. Exist- 
ence and Extent of Liability—a. In General. Wheth- 
er an abutting or adjacent property owner is, under 
constitutional restrictions against the “taking” or 
“damaging” or “injuring” of property for public use 
without compensation, entitled to compensation for 
consequential damages generally,’ and more particu- 
larly to damages from smoke, ashes, foul odors, noise, 
vibration, ete., incident to the operation of a rail- 
road,® has elsewhere been considered. Except as 
he may be entitled to compensation under these con- 
stitutional provisions, however, the generally ac- 
cepted rule is that an adjoining landowner cannot, 
where a railroad is constructed by lawful authority, 
recover for injury or inconvenience due to the smoke, 
noise, vibration, or other incidents necessary to its 
operation where it is not operated in a negligent or 
unlawful manner,'® although it may be located in 
flow, resulting from the digging of a 
ditch, will not be disturbed, although 
it is not shown that the injury will 
recur, when defendant asked that all 
permanent damages therefrom if any 
should be assessed in the action. 
Hocutt v. Wilmington, ete. R. Co., 
124 N. C. 214, 32 SE 681. 
Olver v. Burlington, ete., R. Co., 


111 Iowa 221, 82 NW 609; Willitts 
v. Chicago, etc., R. Co., 88 Iowa 281, 


Ridley 


Co., 124 N. C. 34, 


used for pasturage caused by the fail- 
ure of the company to construct 
fences is the value of the pasture 
from the time it could be so used un- 
til the fences were constructed. But- 
tles v. Chicago, etc., R. Co., 43 Mo. A. 
280. (2) Where it appeared that 
plaintiff's meadow, in consequence 
of the trampling of cattle trespassing 
thereon because of defendant's fail- 
ure to fence its right of way, did 
not come -out the following spring, 
but that it yielded a good crop of 
grass the next year, the measure of 
damages was the reasonable value of 
the pasturage lost by plaintiff. Casey 
V.. St» louis, ete. BR. (Co.,. 1295 MozA. 
362, 108 SW 588. 

{b] Partial destruction.—Where a 
erop is only partially destroyed by 
trespassing animals, it has been held 
that if the crop was a matured one 
the measure of damages should be the 
value of the part destroyed and not 
the entire crop, and if a growing crop 
the measure of damages should be the 
difference in value of the entire crop 
as it stood on the land immediately 
before the injury and the value of 
the part not destroyed as it stood 
immediately after the injury. Kan- 
sas City, ete. R. Co. v. “Mayfield, 
(Tex. ‘Civ. A.) 107 SW 940. 

93. Chicago, etc., R. Co. v. Schaf- 
fer, 26 Ill. A. 280 [aff 124 Ill. 112, 16 
NE 239]. 

94. St. Louis, etc.,, R. Co. v. Ly- 
man,. 57 Ark. 512, 22 SW 170; Chi- 
cago, ete., R. Co. v. Schaffer, 26 Ill. 
Be Pl8 0a Gattate4 Tle 112) ON E23 9s 
International, etc., R.. Co. v. Pape, 
#3 Tex. 501, 11°SW_526;.-Texas, ete., 
R. Co. v. Young, 60 Tex. 201. 

fa] These elements do not con- 
stitute measure of damages but are 
matters of evidence proper to be 
considered in determining the val- 
ue at the time of the injury. Gulf, 
ete., R. Co. v. Carter, (Tex. Civ. A.) 
25 SW 1028. 


amounts will be the measure of plain- 
tiff’s recovery. International, etc., R. 
Co. v. Pape, 73 Tex. 501, 11 SW 526. 
98. Yazoo, etc., R. Co. v. Darden, 
(Miss.) 34 S 386. 
99. See generally Appeal and Er- 


YODA (Condi D256 
1. I1l.—Ohio, ete., R. Co. v. Combs, 


142 Ill. 187, 31 NE 598 [aff 43 Ill. 
A. 119]; Kankakee, etce., R. Co. v. 
Horan, 23 Ill. A. 259. 
Iowa.—Olver v. Burlington, ete., R. 
Co., 111 Iowa 221, 82 NW 609. 
Ky.—Husbands vy. Paducah, etc., R. 


Co., 176 Ky. 290, 195 SW 881. 

Tex.—Houston Belt, ete., R. Co. v. 
Ashe, (Civ. A.) 158 SW 205; Gulf, etc., 
R. Co. v. Wynne, (Civ. A.) 91 SW 823; 
Guilf£,,.ete.;. Rs, Co. Na Claye28) Dexsc@ine 
A. 176, 66 SW 1115; Texas, etc., R. Co. 
Pa Madton 26 Tex. Civ. A. 297, 63 SW 

Va.—Marshall v. Valley R. Co., 97 
Va. 653, 34 SE 455. 

[a] Presumption.—Decision of the 
trial court that there is no conflict 
between special finding and general 
verdict is presumptively correct. 
Zimmerman v. South Dakota Cent. R. 
Co., 28 S. D. 300, 1833 NW 258. 

{[b] Answers to special questions 
in an action against a railroad com- 
pany for damages for the maintenance 
of tracks in the street upon which 
plaintiff’s property abutted held not 
conflicting, and sufficient to support a 
judgment for plaintiff. Houston Belt, 
ete., R. Co. v. Ashe, (Tex. Civ. A.) 
158 SW 205. 

2. Nicholson v. New York, etc., R. 
Co., 22.Conn. 74,.56 AmD 390; St. 
Evang ete, R.v Co. Ve; Capps, 72 Til. 

3. Nicholson v. New York, etc., R. 
Co., 22 Conn. 74, 56 AmD 390; South- 
ern R. Co. v. Clarke, 106 Va. 496, 56 
NE 274. 

{a] Verdict for permanent dam- 
ages against a railroad company for 
injuries to land caused by an over- 


i Co; 


55 NW 313, 21 LRA 608. 

5. Nicholson v. New York, etc., R. 
Co., 22 Conn. 74, 56 AmD 390; Dallas, 
etc. Ihe Oto aie Able, 72 Tex. 150, 9 SW 

6. Gulf, etc., R. Co. v. Wynne, (Tex. 
Civ. A.) 91 SW 823. 

7. Injuries: 

At crossings see infra XX in 52 C. J. 
From: 
Constructions and maintenance see 
supra §§ 1198-1226. 

Fire see infra §§ 1243-1453. 4 
To animals see infra XVIII in 52 C. J. 

Operation as constituting nuisance 
see Nuisances §§ 255, 256. 
iat See Eminent Domain §§ 139-— 

9. See Eminent Domain § 243. 

10. U. S.—Pennsylvania R. Co. v. 
Price, 241 Fed. 250, 154 CCA 170. 

D. C.—Richards v. Washington Ter- 
minal Co., 37 App. 289. 

Ill.—Murray v. Vandalia R. Co., 202 
Tll. A. 362. 


Ind.—Fink v. Cleveland, etc., R. 
Co., 181 Ind. 539, 105 NE 116; Dwen- 
ger v. Chicago, ete., R. Co., 98 Ind. 


1533 Pittsburgh, ete. R. Co: ve Lamm, 
61 Ind. A. 389, 112 ‘NE 45. 

Kan. —Atchison, etc., R. Co. v. Arm- 
strong, 71 Kan. 366, "80 P 978, 114 
AmSR 474, 1 LRANS 113. 

Ky.—Collins v. Louisville, ete., R. 
Co, 218 Ky. 811,292 Swi 494: Cin- 
cinnati, ete., R: Co. Vv. McQuaid, 172; 
Ky. 495, 189 SW 423; Louisville, ete., 
ECO, ROLES ol Ky. 109, 15 Sw 8, 
12 KyL 756; Louisville, ete., R. Co. 
v. Walton, 67 SW 988, 24 KyL 9. 

La.—Werges v. St. Louis, ete. R. 
Co., 35 La. Ann. 641. 

Mich.—Grand Rapids, ete., R. Co. 
v. Heisel, 38 Mich. 62, 31 AmR 306. 

Miss.—Dean v. Southern R. Co., 112 
Miss. 333, 73 S 55, LRAI917C 346. 

Mo.—Randle v. Pacific Ree Cos, 65 
Mo. 325. 

N. J.—Beseman v. Pennsylvania R. 
50WN.n J. 235, . 23) A 1645 fate 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. 


§ 1227] 


the streets of a town or city, since the act of op- 
eration being authorized by law cannot confer any 
right of action so long as it is exercised in a lawful 
and the same rule applies 
under similar circumstances to the injury or incon- 
venience due to the location, maintenance, and use of 


and proper manner ;?? 


52 N. J. L. 221, 20 A 169]; Borden- 
town, ete., Turnp. Road v. Camden, 
ete, Transp. Co.,17)N. J. L314. 

N. Y.—Harst v. New York Cent., 
ete., R. Co., 215 N. Y. 268, 109 NE 490; 
Stephens v. New York, etc., R. Co., 175 
N. Y. 72, 67 NH 119; William v. New 
YorkesGent. RO (Convié: Nel ye 97, "69 
AmD 651 [rev 18 Barb. 222]; Flinn 
v. New York Cent., etc., R. Co., 58 
Hun 230, 12 NYS 341 [rev on other 
grounds 142 N. Y. 11, 36 NE 1046]; 
Schenectady First Baptist Church v. 
Wirca, ete. sh. Co. 6esarby ole; iCor= 
coran v. New York’ Cent. R. Co., 100 
Mise. 192, 165 NYS 341; Willson v. 
New York Cent., ete, R. Co., 146 
NYS 208. 

N. C.—Thomason v. Seaboard Air- 
Line R. Co., 142 N.C. 318, 55 SH 205. 


Oh.—Parrot v. Cincinnati, ete. R. 
Go., 10 Oh. St. 624; Fliehman v. 
Cleveland, etc., R. Co., 11 Oh. Dec. 


(Reprint) 543, 27 CincLBul 302; Lewis 
v. Mt. Adams, ete., R. Co., 7 Oh. Dec. 
(Reprint) 566, 3 CincLBul 1007. 

Pa.—Myers v. Pennsylvania R. Co., 
245 Pa. 534, 91 A 919; Pennsylvania R. 
Co. v. Marchant, 119 Pa. 541, 13 A 690, 
4 AmSR 659; Struthers v. Dunkirk, 
eten RR. (Conesickba 282. 

S. D.—Hyde v. Minnesota, etc., R. 
Co., 29 S. D. 220, 136 NW 92, 40 LRA 
NS 48. 

Tenn.—Louisville, ete., R. Co. v. 
Lellyett, 114 Tenn. 368, 85 SW 881, 1 
LRANS 49. 

Tex.—St. Louis, ete, R. Co. v. 
Shaw, 99 Tex. 559, 92 SW 30, 122 Am 
SR 6638, 6 LRANS 245; Houston, etc., 
R. Co. v. Barr,.44 Tex. Civ. A. 571, 
99 SW 437. 

Va.—Fisher v. Seaboard Air-Line 
R. Co., 102 Va. 363, 46 SE 381. 

Wash.—Steele v. Chicago, ete, R. 
Co., 85 Wash. 699, 148 P 890; Taylor 
v. Chicago,,etc., R. Co., 85 Wash. 592, 
148 P 887, LRAI9i5E 634. 

Ont.—Bennett v. Grand Trunk R. 
Co., 2 Ont. L. 425, 1 CanRCas 451; In 
re Devlin, 40 U. C. Q. B. 160. ‘ 

“The public is entitled to an ef- 
ficient and prompt service in the 
transportation of persons and freight 
and the railroad is shipped from re- 
sponsibility for consequential and in- 
cidental damages from careful and 
non-negligent acts, which are neces- 
sary and unavoidable, to bring about 
such service.” Ball v. New York Cent. 
R. Co., 229 N. Y. 33, 40, 127 NE 492. 

{a] Disturbance of religious wor- 
ship.—(1) The fact that the opera- 
tion of a railroad disturbs religious 
worship does not render the railroad 
company liable where the road is lo- 
cated by authority of law and oper- 
ated in a lawful and proper manner 
(Dwenger v. Chicago, etc., R. Co., 98 
Ind. 153; Schenectady First Baptist 
Church v. Utica, etc., R. Co., 6 Barb. 
(N. Y.) 318; Taylor v. Seaboard Air- 
Tine, R;-Co.,, 145°N.) C: 
1iZ2 VAmSR 455), '(2)) but the com-= 
pany will be liable for wrongful or 
negligent acts in the operation of its 
road in the vinicity of a church, 
which disturb the services and ren- 
der the place unfit for public worship 
(Schenectady First Baptist Church v. 
Schenectady, ete. R. Co. 5 Barb. 
CN) 79) ain ; 

[b] In Ohio (1) it is provided by 
statute that railroad companies may 
by agreement with the municipal au- 
thorities occupy a street or other pub- 
lic ground, but that they “shall be re- 
sponsible for injuries done thereby to 
private or public property lying upon 
or near to such ground,’ which may 
be recovered in a civil action by the 
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400, 59 SE 129, 
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owner thereof (Shepherd v. Baltimore, 
ete.) Ri Con. l3s0yU Se 426; 9 1SCt1 598; 
32 L. ed. 970; Columbus, etc., R. Co. 
v. Gardner, 445 Oh. St. 309, 13 NE 
69), (2) under which statute it is 
not necessary that the property 
should be directly on the street on 
which the road is operated, it being 
sufficient if it is sufficiently near to 
the place where the road is operated 
to be directly injured thereby (Shep- 
herd v. Baltimore, etc., R. Co., supra; 
Toledo R., ete., Co. v. Meinen, 27 Oh. 
Cir. Ct. 208), (3) and the owner is en- 
titled to recover full compensation for 
the depreciation in value of his prop- 
erty (Grafton v. Baltimore, etc., R. 
Co., 21 Fed. 309), (4) including any 
special injury or depreciation there- 
to, due to the noise, smoke, and 
sparks of fire occasioned by the run- 
ning of the locomotive and cars along 
the street (Columbus, etc., R. Co. v. 
Gardner, supra); (5) but the right of 
recovery for such damages is per- 
sonal and does not pass to a grantee 
of the land in so far as they have 
occurred at the time of the convey- 
ance (Cincinnati, etc., R. Co. v. Camp- 
bell, 51 Oh. St. 328, 37 NE 266). (6) 
Except as to streets, the text rule is 
recognized. Cincinnati Connecting 
Fare RiiCou Vv. Burski,26 ‘Oh-'Cir, ‘Ct: 

11. Kan.—Atchison, ete., R. Co. v. 
Armstrong, 71 Kan. 366, 80 P 978, 114 
AmSR 474, 1 LRANS 113. 

Ky.—Louisville, ete., R. Co. v. Orr, 
GUESS OS Se SW 8s ula Keyilt obs 

La.—-Werges v. St. Louis, ete., R. 
Co., 35 La. Ann. 641. 

Mo.—Randle v. Pacific R. Co. 65 
Mo. 325. 

Pa.—Struthers v. Dunkirk, etc., R. 
Corns (easier 

Tex+—Ft. Worth, etc., R. Co. v. 
Mapes, (Civ. A.) 156 SW 528. 

Additional servitude upon street or 
highway generally see Eminent Do- 
main § 170. : 

12. Colorado Cent. R. Co. v. Mol- 
landin, 4 Colo. 154; Werges v. St. 
Louis; étc., RR. Co.; 35° las'Ann, 641; 
Beseman v. Pennsylvania R. Co., 50 
INE Ale il ys WAS Bla GET eu Gee ONE Al 
LL, 221, 20 A 169]. 

{a] Limitation of rule.—The stat- 
utory sanction which will justify an 
injury to private property by a rail- 
road company must be express or 
must be given by clear and unques- 
tionable implication from thé powers 
expressly conferred. Otherwise the 
railroad company will be liable for 
the damages sustained. Cogswell v. 
New York, etc., R. Co., 103 N. Y. 10, 8 
NES 537,207 (AMR 70 f Spring, wwe 
Delaware, etc., R. Co., 88 Hun 3885, 
34 NYS 810 [aff 157 N. Y. 692, 51 NE 
1094]. 

[b] Operation of purely private 
railway over or along public streets 
cannot be authorized by the munic- 
ipal authorities, and any adjacent 
owner, the value of whose property 
is depreciated thereby, may maintain 
an action for the damages sustained 
irrespective of his ownership of the 
fee in the street. Gustafson  v. 
Hamm, 56 Minn. 334, 57 NW 1054, 22 
LRA 565. 

13. Ga.—Georgia R., etc., 
Maddox, 116 Ga. 64, 42 SE 315. 

N. Y.—-Freidman v. New York, etc., 
R. Co., 89 App. Div. 38, 85 NYS 404 
Patt 18:0) Ni. ¥e"550; 73) Ni 11237) 

N. C.—Taylor v. Seaboard Air-Line 
R. Co., 145 N. C. 7400, 59 SE 12971122 
AmSR 455. 

Tex.—St. Louis, etc., R. Co. v. Shaw, 


Co. ev: 
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structures and appliances necessarily incident to the 
operation of the road, such as terminal yards, turn- 
tables, engine houses, and the like.*® 
will, however, be liable for any injury due to its 
trains being operated in a negligent or improper man- 
ner,’* or due to the negligent or improper manner 


The company 


99 Tex. 559, 92 SW 30, 122 AmSR 663, 
6 LRANS 245; Cantelou v. Trinity, 
étc;, R..Co.,) (Civ. Ae) eLOISS Wiel Olt, 

Va.—Chesapeake, etc., R. Co. 
Ricks, 146 Va. 10, 135 SE 685. 

“The freight terminal yard is the 
natural and normal place for inter- 
changing movements. When by rea- 
son of an increase of traffic or other 
just reason the interchanging move- 
ments cannot be accomplished within 
the yard they may be facilitated and 
aided by the use of the tracks con- 
necting with and adjacent to the 
yard.” Ball v. New York Cent. R. Co., 
229. IN. Y.-33, 41; Lav. NH 493. 

14. Cincinnati, ete., R. Co. v. Mc- 
Quaid, 172 Ky. 495, 189 SW 423; Lou- 
isville, etc., R. Co. v. Orr, 91 Ky. 109, 
15 SW 8, 12 KyL 756; Grand Rapids, 
etc., R. Co. v. Heisel, 38 Mich. 62, 31 
AmR 306; Thomason v. Seaboard Air- 
Line R. Co., 142 N. C. 300, 55 SE 198; 
Choctaw, etc., R. Co. v. Drew, 37 Okl. 
396, 130 P 1149, 44 LRANS 388. 

[a] Acts permitted by ordinance.— 
A city ordinance concerning the emis- 
sion of smoke is not conclusive as to 
the absence of negligence, although 
the emission of smoke is such as is 
permitted by the city. Bunting v. 
Pennsylvania R. Co., 189 Fed. 551 [aff 
203 Fed. 193, 121 CCA 399]. E 

[b] Operation in violation of stat- 
ute or ordinance.—(1) The fact thata 
train is operated in a public street in 
a manner in Violation of a city ordi- 
nance does not rendér the company 
liable, unless plaintiff can show spe- 
cial damages resulting therefrom to 
him. or his property (Werges v. St. 
Louis, ete., Ro, Col, 35 a. Ann? .641); 
(2) but where a statute prohibits the 
running of trains in cities at over a 
certain speed, and makes the company 
liable for injuries done by such trains, 
the statute is applicable to injuries to 
real as well as personal property 
where it can be shown that such in- 
jury was due to the excessive rate of 
speed (Porterfield v. Bond, 38 Fed. 
391; Harrison v. Central of Georgia 
RCo! 89 Gaz AY 366, V2 SE aie 

[ec] Washing offal upon premises. 
—A railroad which, through its serv- 
ants, throws water into stock cars, 
and the water falling therefrom onto 
the right of way is carried onto the 
nrovertyv of an adjoining owner, ren- 
dering her premises unhealthful and 
destroying her well, must respond in 
damages therefor. Pittsburg, etc., R. 
oes vy. Atkinson, 51 Ind. A. 315, 97 NE 

{d] Itis not negligence: (1) That 
the railroad company operates its 
freight trains upon the track nearest 
to the house of such owner, or that it 
operates thereon trains which are long 
and heavy, requiring two engines. 
Flinn v. New York Cent., etc., R. Co., 
58 Hun 230, 12 NYS 341 [rev on other 
grounds 142 N. Y. 11, 36 NE 1046]. 
(2) That the operation of the trains 
was accompanied by those things 
which are incidental to the running of 
such trains. Kilcoyn v. Chicago, etc., 
R.Co., 141 Ky. 237) 132) Sw 438.0 9G) 
Not to delay repair of track after a 
wreck and to employ laborers to pre- 
vent the escape of oil from the 
wrecked train upon adjacent property 
with resultant injuries. Houston, 
etc., R. Co. v. Anderson, 44 Tex. Civ. 
A. 394, 98 SW 440. (4) To use soft 
coal in operating engines. Kelly v. 
Erie R. Co., 86 N. J. L. 379, 92 A 89. 

[e] Reason for rule.—‘‘In so doing 
they are exercising a right conferred 
upon them by the legislature.” Kelly 
“ ie R. Co., 86 N. J. L. 379, 380, 92 


Vv. 


1188 [51 C.J.] 


of locating, using, or maintaining structures and ap- 
purtenances incident to the operation of the road,*® 
although they are necessary to its operation,'® the 
right of a railroad company to run its engines and 
trains over its tracks being coupled with the duty so 
to operate them as not to injure the property of oth- 
ers near the track.1’ Where plaintiff undertakes to 
show what has been done by other railroads as a 
test or standard of duty for defendant, it must ap- 
pear that what is proposed is not only scientifically 
practicable, but also economically and financially 
so.48 As to personal property of third persons upon 
the private right of way of the railroad, the railroad 
is not liable for injury due to the operation of its 
trains without negligence.1® 

Private rights. A railroad company cannot exer- 
cise its private rights to the prejudice of others with- 
out compensation for the injury occasioned.?° 
Where the right exercised is a mere adjunct or inci- 
dent to the power conferred, but is not necessary to’ 
the performance of the duty imposed, it is a private 
right.2_ For example, the erection and maintenance 
of a coal chute is not for the public benefit but for 
the private convenience of the railroad and is done in 
its private capacity.?? 

Contributory negligence. In actions for negligent 
injury to property, contributory negligence on the 
part of plaintiff is, as in other actions based upon 
negligence, a good defense.?° 
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[§ 1228] b. Occupation or Obstruction of Streets | 
or Highways—(1) In General. Where a railroad is 
located by lawful authority upon or across a street 
or highway, its operation, if not in a negligent or 
improper manner, is not a nuisance,?* and furnishes 
no right of action to adjacent owners for the injury 
or inconvenience necessarily incident thereto;?° nor 
where a railroad company is authorized to construct 
and operate a railroad in a street can a court re- 
strict the number of trains which may be operated 
thereon as a condition precedent to the construction 
of the track.2* But the right to operate the road 
confers no authority for using the street in an unau- 
thorized or improper manner,?? such as converting 
it into a freight yard, switch yard, or place for stor- 
ing cars or making up trains,?§ or allowing cars load- 
ed with offensive substances to remain in the streets 
for an unnecessary and unreasonable length of 
time,?® and private persons may recover for any spe- 
cial damages sustained by reason of such use.®? 
Where a railroad company wrongfully allows its cars 
to stand so as to obstruct a public crossing, a private — 
individual cannot recover where he has sustained 
no damage other than the mere delay occasioned to 


the public generally ;?+ but may recover any special 


damages sustained by him by reason of the obstruc- 
tion.*?. A railroad company is not liable for ob- 
structing a private crossing with its trains unless such 
obstruction was negligent or unnecessary,*?? but the 


pa 


15. U. S.—Baltimore, etc., R. Co. 
v. Fifth Baptist Church, 108 U. S. 317, 
2 SCt TL9, 27, Lived! 739: 

Till. Wylie v. Ellwood, 134 Ill. 281, 
25 NE 570, 23 AmSR 673, 9 DRA 726; 
Illinois Cent. R. Co. v. Grabill, 50 I11. 
241; Kuhn v. Illinois Cent. R. Co., 111 
Hl. A. 323. 

Ky.—Louisville, ete., R. Co. v. Wal- 
ton, i SW 988, 24 KyL 9. 

N. Y.—Cogswell v. New York, etc., 
Re Cos 103 Nowy. 205.8 NE 53%, 57 AmR 
701; Spring wo Delaware, etc., Be Co. 
88 Hun 385, 34 NYS 810 [aff 157 N. y. 
692, 51 NE 1094]. 

N. C.—Thomason y. Seaboard Air- 
Line R. Co., 142 N. C. 300, 55 SE 198. 

Pa.—Sproson y. Philadelphia, etc., 
R. Co., 54 Pa. Super. 30. 

Tex.—Rainey v. Red River, etc., R. 
Co., 99 Tex. 276, 89 SW _768, 90 SW 
1096, 122 AmSR 622, 3 LRANS 590; 
Gulf, ete., R. Co. v. Blue, 46 Tex. Civ. 
A. 239, 102 SW 128; Missouri, etc., R. 
Co. v. Anderson, 36 Tex. Civ. A, 121, 81 
SW 781. 

[a] Destruction of property.—(1) 
A railroad, whose wrecking crew, in 
repairing tracks, willfully and wan- 
tonly destroyed plaintiff’s schooners 
which a violent gale had carried upon 
the tracks may be held liable for their 
value. Louisville, ete., R. Co. v. Joul- 
lian, 116 Miss. 40, 76 S 769. (2) A 
railroad permitting a conveyor for 
unloading cars to remain on its prem- 
ises was liable only if the conveyor 
was damaged because of a willful act 
by the railroad. Houghton v. Dela- 
ware, etc., R. Co., 6 N. J. Misc. 907, 
143 A 49. s 

{b] Escape of oil.—Although it 
was impossible to transfer oil into 
tanks of defendant railroad company 
without leakage, it is liable for its 
failure to use proper care to prevent 
the escaping oil from flowing into a 
ravine near plaintiff’s residence. 
Houston, ete., R. Co. v. Crook, 56 Tex. 
Civ. A. 28, 120 SW 594. 

16. Louisville, ete., R. Co. v. Wal- 
ton, 67 SW 988, 24 KyL 9; Cogswell 
Va New. Work, eter WRe2Co., 103s Nia. 
10, 8 NE 537, 57 AmR 701; Texas, etc., 
R. Co. v. Edrington, 100 Tex. 496, 101 
SW 441, 9 LRANS 988. 

17. Benedict Pineapple Co. v. At- 


lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92. 

18. Bunting v. Pennsylvania R. 
Co., 203 Fed. 1938, 121 CCA 399 [aff 189 
Fed. 551]. 


19. Buxton v. Baltimore, ete., R. 
Co.. 81 Pa. Super. 490. 

20. Chesapeake, etec., R. Co. v. 
Ricks, 146 Va. 10, 135 SE 685. 

21. Chesapeake, etc. R. Co. v. 
Ricks, supra. 

22. Chesapeake, etc. R. Co. v. 
ee supra. 


Reynolds v. Great Northern R. 
Gon 69 Fed. 808, 16 CCA 435, 29 LRA 
695; Newsome v. Louisville, etc., R. 
Co,;-21.Ala., Aj 555, 110 5S.53% -Grayav. 
Second Avenue R. Co., 34 N, Ye Super. 
519 [aff 65 N. ¥Y. 561]; Murphy v. Wil- 
mington, ete., R. Co., TOLINI AC. AS 
(holding that, where plaintiff, on go- 
ing to defendant’s warehouse after 
goods, left his wagon on the main 
track so as to be in the way of pass- 
ing trains, he was guilty of such con- 
tributory negligence as to bar a ré- 
covery for injury to the wagon where 
the engineer exercised due care to 
avoid the injury after it was discov- 


ered). 

24. See Nuisances s3 255, 256. 

25. See supra § 12 

26. Kentucky, etc., bias Com iv: 
Kreiger, 93 Ky. 243, 19 SW 738, 14 
KyL 151 (holding that while a rem- 
edy will be afforded for any actual in- 
jury sustained by an improper opera- 
tion of the railroad, such a condition 
cannot be imposed in anticipation of 
injuries to adjoining landowners 
which may never occur). : 

27. U. S.—Frankle v. Jackson, 30 
Fed. 398. 

D. aesiiyas v. Baltimore, etc., R. 
Comer DEG: 

N. Teaser ae Re. Co: 
Thompson, 45 N. J. Eq. 870, 19 A 622: 
Pennsylvania R. Co. v. Angel, 41 N. J. 
Eq. 316, 7 A 432, 56 AmR 1 

Tenn.—Harmon y. Louisville, etc., 
R. Co., 87 Tenn: 614, 11 SW 703 

Tex.—Galveston, etc., R. Co. v. Mil- 
ler, (Civ. A.) 93 SW 177. 

W. Va.—Mason y. Chio River R. Co., 
51 W. Va. 183, 41 SE 418. 

[a] Improper use by persons deal- 
ing with railroad company.—The fact 


that a railroad company has a right to 
use a public street for the operation of 
a railroad does not authorize a lumber 
company owning abutting property to 
make any improper use of the street, 
as by piling lumber thereon and erect- 
ing buildings and platforms for the 
loading of lumber, and obstructing 
the streets with a large number of 
ears. Jenks v. Lansing Lumber Co., 
97 Iowa 342, 66 NW 231. 

[b] It is not improper use of the 
street occupied by a railroad company 
to run trains at night as well as dur- 
ing the day, or to run heavy freight 
trains and to use bells and whistles. 
Frankle v. Jackson, 30 Fed. 398. 

28. Neitzey v. Baltimore, etGr et. 
Co., D. C. 34; Harmon v. Louisville, 
etc., Co., 87 “Tenn. 614, 11 SW 7038; 
Cee etc, ak. Cony, "Miller, (Tex. 
Civ. A.) 92 SW 177 

29. Pittsburgh, “ete., Re i Conaine 
Welch, 12 Ind. A. 433, 40 NE 650; *Col- 

gate v. New York Cent., ete. mR: Co., 51 
aren 508, 100 NYS 650 [mod on other 
grounds 422 App. Div. 908 mem, 107 
NYS 1123 mem]. 

30. Neitzey v. Baltimore, etec., R. 
Co., 16 D. C. 34; Hawks v. ‘Atchison, 
ete. aR. Cos, 103 Kan. 390, 173° P9222; 
LRA1918F 671. 

31. Shields vy. Louisville, ete., R. 
Co., 97 Ky._103,:29 SW 978, 16 KyL 
849, 27 LRA 680. 

32. Hanlon Drydock, etc., Co. v. 
Southern Pac. Co., 92 Cal. A. "230, 268 
P 385; Jackson v. Kiel, 13 Colo. 378, 
22 P 504, 16 AmSR 207, 6 LRA 254; 
Patterson v. Detroit, etc., Re7Co; 56 
Mich. 172, 22 NW 260. 

[a] Obstructing access to private 
business:—A person owning an eating 
house at a station located on the op- 
posite side of the tracks from the 
depot cannot recover damages on ac- 
count of the company leaving cars 
standing upon its tracks between the 
depot and his house, where it is not 
shown that they obstructed any pub- 


-lic way or crossing over which plain- 


tiff had the right of passage. Disbrow 
v. Chicago, etc., R. Co., 70 Ill. 246. 
Prevention of extinguishment of 
fire see infra § 1229 
33. Louisville, ‘et (Oni? atoot a Ofoys ) hh 2s 
Scomp, 98 SW 1024, 30 KyL 487, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


5§ 1228-1230] 


railroad’s right extends only to the reasonable neces- 
sity of the prudent operation of the road, and if it 
goes beyond this and willfully or negligently ob- 
structs a private crossing, the court will accord the 
landowner adequate relief.*4 One, whose private 
crossing 1s blocked, is not guilty of contributory neg- 
ligence in failing to prepare a crossing by which to 
go around the obstruction, where he was justified in 
expecting that the obstruction would be removed 
upon notice within a reasonable time or at any 
time.*® Upon the violation of a statute making it a 
misdemeanor to permit a ‘train to remain standing 
upon a crossing,*® the railroad is liable for the injury 
and damage flowing directly from a breach of such 
duty as a natural and probable result.?7 

[§ 1229] (2) Blocking or Delaying Fire Appara- 
tus. <A railroad company is liable for the conse- 
quences of the negligent interference by its servants 
with the fire department, if its servants have knowl- 
edge of the fire and of the efforts being made to con- 
trol it, or in the exercise of due care should have 
had such knowledge,** but such knowledge or notice 
is ordinarily regarded as essential to liability.29 A 


railroad is not rendered liable for resulting damages | 


by the mere fact that its blocking of a railroad cross- 
ing occasions a delay to fire apparatus,*® although 


34. Zweigart v. Chesapeake, etc., ; partment. 
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it has been held that the unexplained blocking of a 
street crossing, resulting in injury from failure of a 
fire department to reach a fire, in itself establishes 
negligence.* 

Violation of state or municipal regulation. Where 
the violation by the railroad of a statutory regula- 
tion*? or city ordinance** occasions damage through 
the prevention of the fire department from promptly 
reaching a fire, the railroad may be liable for such 
damage, although it has been held that a stop at a 
place prohibited by ordinance, occasioned by the 
necessity of repairing a broken brake appliance, 
would not impose liability4* where the trainmen did 
not know of the fire*® and the repair was necessary 
to.avoid danger of derailment.*® 

Proximate cause. The violation of the statute,*” 


.or other act of the railroad complained of,*® must 


have been the proximate cause of the damage. 

Contributory negligence. If negligence upon the 
part of the person injured contributes to the injury, 
he is not entitled to recovery therefor.*® So, where 
plaintiff is negligent in failing to have his fire-extin- 
guishing equipment in proper condition for use, it 
may be sufficient to prevent his recovery.°° 

[§ 1230] c. Interference with, or Cutting of, Fire 
Hose. Where the railroad company has actual or 


Co. v., would have foreseen that to do so 


R. Co., 161 Ky. 463, 170 SW 1194. 

35. - Chicago, ete., R. Co. v. Nichol- 
son, (Tex. Civ. A.) 191 SW 167. © 

36. Regulations against obstruc- 
tion of crossings see supra § 1055. 

37. Cleveland, ete., R. Co. v. Tauer, 
176 Ind. 621, 96 NE 758, 39 LRANS 20. 

38. American Sheet, ete, Co. v. 
Pittsburgh, ete., R. Co., 143 Fed. 789, 
75 CCA 47, 12 LRANS 382, 6 AnnCas 
626; Globe Malleable Iron, etc., Co. v. 
New York Cent., etc., Co., 227 N. Y. 
58, 124 NE 109, 5 ALR 1648; Kirstein 
v. Philadelphia, ete., R. Co., 257 Pa. 
192, 101 A 338, 5 ALR 1646; Gulf, etc., 
R. Co. v. Saunders, (Tex. Civ. A.) 295 
SW 283. 

39. Louisville, ete, R. Co. v. 
Scruggs, 161 Ala. 97, 49 S 399, 135 Am 
SR 114, 23 LRANS 184; Hartford F. 
Ins. Co. v. Mellon, 206 Iowa 182, 220 
NW 331; Kirstein v. Philadelphia, etc., 
Urea 257 Pa. 192, 101 A 338, 5 ALR 

6. 

“Tt is neither sound law nor good 
morals, that a railroad company, in 
the regular operation of its road, 
should be held liable tor loss result- 
ing from, what turns out to be, an 
interfering use of its own property, 
unless it is actually notified or in- 
formed of the conditions which make 
such use an interfering one. To bea 
ground of liability, such interfering 
use must be a willful one. Conflagra- 
tions along the right of way of a rail- 
road company are not of such fre- 
quent occurrence as to make them, 
as it were, normal conditions sur- 
rounding the running of its trains. 
Such conditions are exceptional, and 
actual knowledge of the same must be 
affirmatively shown before liability 
can be predicated thereon. Not only 
must the knowledge be brought home 
to those in charge of the train, that 
a fire is in existence near its right of 
way, but also, that the running of a 
train past it, or the stopping of one in 
front of it, will interfere with the 
work of extinguishment, and increase 
the public or private danger.” Amer- 
ican Sheet, etc., Co. v. Pittsburgh, etc., 
R. Co., 143 Fed. 789, 794, 75 CCA 47, 
12 LRANS 382, 6 AnnCas 626. 

[a] Ordinance as to right of way. 
—-Blocking a street with railroad cars 
is not sufficient to establish negli- 
gence, although an ordinance gives 
fire apparatus the right of way in the 
absence of notice to trainmen that the 
cars are interfering or about to inter- 
fere with the operation of the fire de- 


Mellon, 206 Iowa 182, 220 NW 331. 

40. Boutte v. Morgan’s Louisiana, 
ee NetCom sb gala (99 eos 

[a] For example (1) the railroad 
will not be held liable for the loss. of 
a building by fire, because a crossing 
was temporarily blocked by a freight 
train taking water, requiring the fire 
apparatus to make a detour and sus- 
tain a consequent delay of about three 
minutes. Boutte vy. Morgan’s Louisi- 
ana, etc., R., etc., Co., 157 La. 799, 103 
S 158. (2) Where, at the time fire 
apparatus reaches a crossing, the 
gates are closed because of approach- 
ing trains, it must be shown in order 
to support a recovery for loss due to 
the delay of such fire apparatus that 
from the time the gates were lowered 
until they were raised it was reason- 
ably practicable for defendant to have 
adopted other methods than it did of 
clearing the crossing which would 
have enabled the fire apparatus sooner 
to reach the fire. Kirstein v. Phila- 
delphia, ete., R. Co., 257 Pa. 192, 101 
A 338, 5 ALR 1646. 

41. Hanlon Drydock, etc., Co. v. 
Southern Pac. Co., 92 Cal. A. 230, 268 
P 385. 


42. MHouren v. Chicago, etc., R. Co., 
236 Ill. 620, 86 NE 611, 127 AmSR 309, 
20 LRANS 1110; Cleveland, etc. R. 
Co. v. Tauer, 176 Ind, 621, 96 NE 758, 
39 LRANS 20. 

Regulation as to obstruction of 
erossingss see supra § 1055. 

43. Houren v. Chicago, etc., R. Co., 
236 Ill. 620, 86 NE 611, 127 AmSR 309, 
20 LRANS 1110. 

44, Walker v. Missouri Pac. R. Co., 
95 Kan. 702, 149 P 677. : 

45. Walker Vv. Missouri Pac. R. Co., 
supra. 
46. 
supra. 

47. Cleveland, etc., R. Co. v. Tauer, 
176 Ind. 621, 96 NE 758, 39 LRANS 20. 

[a] Proximate cause.—(1) The act 
of a railroad company in obstructing 
the streets of a city, in violation of 
Hurd Rev. St. (1908) e 114 § 77, pro- 
hibiting a railroad company from ob- 
structing a public highway by cars 
for more than ten minutes, is the 
proximate cause of the destruction of 
a building by fire when the obstruc- 
tion prevented a fire department from 
extinguishing the fire, since a prudent 
person, if reflecting on the probable 
consequence of closing up the street, 


Walker v. Missouri Pac. R. Co., 


would obstruct public travel, includ- 
ing a fire department, and that, if the 
travel of a fire department was ob- 
structed, any fire which the firemen 
were seeking to reach would do great- 
er damage. Houren v. Chicago, etc., 
R. Co., 236 Til. 620, 86 NE 611, 127 
AmSR 309, 20° LRANS 1110 [aff 139 
Till. A. 116]. (2) A railway company 
obstructed a street by its cars in vio- 
lation of Hurd Rev. St. (1908) ¢ 114 § 
77, and thereby delayed a fire depart- 
ment in reaching a building on fire. 
The firemen, but for the obstruction, 
could have reached the building and 
extinguished the fire before it was 
communicated to a near-by building, 
which was destroyed. It was held 
that the obstruction of the street was 
an intervening and concurrent cause 
of the burning of the near-by building, 
and in law formed the proximate 
cause of its destruction. Houren v. 
Chicago, etc., Co, ‘supra: 26) A 
railway company wrongfully ob- 
structed the streets of a city by cars 
coupled together, to which the brakes 
were set. On account of the slope of 
the track, the cars would, on being un- 
coupled and the brakes released, move 
off the crossing. by force of gravity. 
City firemen on their way to a fire 
were obstructed. Policemen with the 
firemen at the crossing knew that by 
uncoupling the cars and releasing the 
brakes the cars/would move off the 
crossing. The railway company was 
notified to remove the cars, which it 
did after a delay of about thirty min- 
utes. It was held that the railway 
company was not relieved from lia- 
bility for the destruction of property 
by the fire because of the inability of 
the firemen to extinguish it on the 
ground that the policemen failed to 
uncouple the cars and release the 
brakes, and thereby move them from 
the crossing. Houren v. Chicago, etce., 

. Co., supra. 

48. Hartford F. Ins. Co. v. Mellon, 
206 Iowa 182, 220 NW 331; Eclipse 
Lumber Co. v. Davis, 196 Iowa 1349, 
195 NW_ 337; Bosch v. Burlington, 
etc., R. Co., 44 Iowa 402, 24 AmR 754. 

49. Hanlon Drydock, ete, Co. v. 
Southern Pac. Co., 92 Cal. A. 2380, 268 
P 385;. Eclipse Lumber Co. v. Davis, 
201 Iowa 1283, 207 NW 238 [op cor- 
rected on pet for reh 209 NW 307]; 
Alexander v. Missouri, etc., R. Co., 
(Tex. Civ. A.) 287 SW 1538. 

50. Alexander v. Missouri, ete. R. 
Co., Supra. ; 


. 


1140 [51 C.J.] 
imputed notice or warning of the probable presence 
of hose across its track, which hose is being employed 
in the extinguishment of a fire, it must exercise ordi- 
nary care in stopping its trains in order to avoid cut- 
ting the hose,®? and will be liable for loss oceurring 
as a direct result of its interference with the hose 
either carelessly®? or willfully.°* Such knowledge 
may be imputed from knowledge of facts, from which 
persons of the experience and intelligence of the 
trainmen would have realized the probable presence 
of hose lines.®°* On the other hand, it has been held 
that a railroad cannot be charged with negligence 
in not looking for and discovering hose laid across 
its tracks to carry water to extinguish a fire.°> Fire- 
men are not required to exhaust the possibility of 
obtaining water upon the side of the railroad track 
nearer the fire before laying a hose across the track.®® 

[§ 1231] d. Derailment or Loss of Control of 
Cars. Where a railroad company is guilty of negli- 
gence in allowing a locomotive®’ or ears®*® to escape 
from its control, or to be derailed,®® or negligently 
allows its ears to run off a spur track,®° it will be lia- 
ble for injuries proximately caused to property on 


51. Pennsylvania Co. v. Zahner 53. 
Metal Sash, etc., Co., 273 Fed. 993;|656, 109 A 446; 
Hurley v. Missouri, ete., R. Co., 170 


Mo. A. 235, 156 SW 57. 
[a] Where station agent had no- 
tice that a fire hose was laid across 


54. 
[a] 
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McAdoo vy. Hanway, 
Hurley v. Missouri, 
etc., R.Co., 170 Mo. A. 235, 156 Siw 57: 
Pennsylvania Co. v. 
Metal Sash, etc., Co., 273 Fed. 993. 

For example, such knowledge 


[§§ 1230-1233 


adjacent premises, at least where the owner has not 
been guilty of contributory negligence,®t and not- 
withstanding the property is not legally situated 
when injured, if the wrongful act of the owner is 
not the proximate cause of the injury.*? Notwith- 
standing an agreement between the railroad and the 
owner of the property exempting the railroad from 
negligence,°* it may be liable for an injury which 
is the result of willful and wanton negligence,®* or 
gross negligence,®® or wanton disregard of plaintiff’s 
rights.°® 

[§ 1232] 2. Release.*7° Where a switch track is 
constructed for the convenience of the owner of pri- 
vate property, an agreement under which the owner 
of such property releases the railroad from all lia- 
bility for damage for injury occasioned to his prop- 
erty by the railroad, while’ operating locomotives and 
cars upon such track, will be sustained ;°* and, where 
not ambiguous, will not be construed more strongly 
against the railroad company where the railroad is 
the party making the contract.®® 

[§ 1233] 3. Actions—a. Nature and Form in Gen- 
eral. The form of action for injury.to property by 
135 Ma., C. 300, 55 SE 198. 

61. Lane v. Illinois Cent. R. Co., 
43 La. Ann. 833, 9 S 560; Kupferle 
Fdy. Co. v. St. Louis, etec., R. Co., 275 


Mo. 451, 205 SW 57; West Constr. 
Co. v. Atlantic Coast Line R. Co., 185 


Zahner 


the track in time to have stopped train 
which cut the hose, it was immate- 
rial that the engineers operating the 
train were not notified. McAdoo v. 
Hanway, 135 Md. 656, 109 A 446. 

[b] Explosives on train.—Where 
an engineer was notified of the facts 
at a time when he could have stopped 
in a place of safety, a railroad com- 
pany was not relieved of liability for 
interference with a fire hose across 
the tracks because dynamite on the 
train made it necessary for him to go 
on, and the fire chief therefore vol- 
untarily uncoupled the hose. Hurley 
v. Missouri, ete, R. Co., 170 Mo. A. 
235, 156 SW 57. 

[c] Duty as to brakes.—A compa- 
ny is not liable for injury to property 
resulting from running over a fire 


hose and preventing extinguishment | 


of a fire merely because the very best 
brakes possible were not used, where 
the brakes used were adequate to 
avoid all casualties experience might 
anticipate. Mott v. Hudson River R. 
Co., 21 N. Y. Super. 345. 

[ad] Rule applies notwithstanding 
the owner of the property destroyed 
was not the owner of the hose, and 
the firemen were volunteers, and the 
railroad company owned the right of 
way. Metallic Compression Casting 
Co. v. Fitchburg R. Co., 109 Mass. 277, 
12 AmR 689. 

52. Md.—McAdoo vy. Hanway, 135 
Ma. 656, 109 A 446. 

Mass.—Metallic Compression Cast- 
ing Co. v. Fitchburg R. Co., 109 Mass. 
277, 12 AmR 689. 

Mich.—Clark v. Grand Trunk West- 
ern R. Co., 149 Mich. 400, 112 NW 121, 
12 AnnCas 559. 

Mo.—Hurley v. Missouri, etc., R. 
Co., 170 Mo. A. 235, 156 SW 57. 

N. Y.—Phenix Ins. Co. v. New York 
Gent., etc., R. Co., 122) App. Div. 113, 
106 NYS 696 [aff 196 N. Y. 554 mem, 
90 NE 1164 mem]. s 

[a] Want of ordinary care.— 
Where a fire hose laid across a rail- 
road crossing is negligently cut, it 
is sufficient to prove want of ordi- 
nary care, and it is not necessary for 
the owner of property destroyed as a 
result thereof to prove wanton negli- 
gence of the railroad company. 
Trickson v. Great Northern R. Co., 
117 Minn. 348, 135 NW 1129, 39 LRA 
NS 237, AnnCas19138D 763. 


may be imputed from knowledge of 
other facts with regard to. the exist- 
ence of the fire, signals by warning, 
janterns, or otherwise, or from the 
presence and activity of firemen. 
Pennsylvania Co. v. Zahner Metal 
Sash, etc., Co., 273 Fed. 993. 

55. Clark v. Grand Trunk Western 
R. Co., 149 Mich. 400, 112 NW 1121, 12 
AnnCas 559. 

56. McAdoo v. Hanway, 135 Md. 
656, 109 A 446. 

{a] For example, firemen were not 
required to examine every plug upon 
one side of a railroad track to see if 
water could be obtained therefrom be- 
fore going across the track with a 
hose to a plug known not to be frozen, 
all the plugs examined on the side 
of the track where the fire was being 
frozen. McAdoo v. Hanway, 135 Md. 
656, 109 A 446. 

57. Missouri Pac. R. Co. v. Geren, 
154 Ark. 369, 242 SW 828, 24 ALR 122. 

[a] Failure to maintain watch.— 
Where a railroad engine with steam 
up was left in charge of a watchman 
whose other duties carried him away 
from the engine, and during the 
watchman’s absence some one opened 
the throttle, causing the engine to 
run off the track into plaintiff’s 
wagon, the railway company was 
guilty of negligence, as under the cir- 
cumstances the engine was a danger- 
ous agency, and a constant watch 
should have been kept over it. Mis- 
souri Pac. R. Co. v. Geren, 154 Ark. 
369. 242 SW 828, 24 ALR 122. 

58. Southern Mirror Co. v. Norfolk, 
etc, “Re Co; iG INE (G3 9, pO ance 

[a] Imsecure brakes.—Where the 
negligence of a railroad company in 
insecurely braking and locking cars 
on a downgrade is concurrent with 
the negligence of children in releas- 
ing such cars, a person whose prop- 
erty is damaged by the cars running 
away may recover from the railroad 


company. Southern Mirror Co. v. 
Norfolk, ete:; -Ro Co.; 176 Ne C397, 97 
SE 47. 

59. Lane v. Illinois Cent. R. Co., 


43 La. Ann. 833, 9 S 560. 

60. Kupferle Fdy. Co. v. St. Louis, 
etc., R. Co., 275 Mo. 451, 205 SW 57; 
Thomason v. Seaboard Air Line Co., 
142 N. C. 300, 35 SE 198. 

{a] Injuries to fence.—Thomason 
v. Seaboard Air Line R. Co., 142 N. 


IN. (C435 116) Shirse 

[a] Held not negligent per se.— 
(1) A foundry company’s keeping of 
a fifty-gallon tank of naphtha covered 
by a wooden box in the street almost 
against its building and about ten 
feet from the end of the railway’s 
track not provided with a bumper. 
Kupferle Fdy. Co. v. St. Louis, etc., 
R. Co., 275) Mo.°451) 205. Swe 57.9 #@) 
A breach of contract is not essentially 
a negligent act, so that proof that 
plaintiff, whose building was injured 
by a switched car on a siding, con- 
structed his building in violation of 
the requirement of his contract with 
defendant does not entitle defendant 
to a dismissal. West Constr. Co. v. 
Atlantic Coast Line R. Co., 185 N. C. 
43, 116 SE 8. 

[b] Proximate cause.—The fact 
that plaintifi’s building was negli- 
gently constructed does not bar re- 
covery from a railroad company for 
injury thereto by a car switched ona 
siding if defendant, with knowledge 
of the danger, could have avoided the 
injury by the exercise of ordinary 
care, and failed to use such care. 
West Constr. Co. v. Atlantie Coast 
Tine RCo}, As5 INS C2-435 iG ISE3s 

62. Kupferle Fdy. Co. v. St. Louis, 
etc., R. Co., 275 Mo. 451, 205 SW 57. 

[a] Illustration.—The fact that 
plaintiff's tank of naphtha was in the 
street and an illegal obstruction 
thereof does not of itself prevent re- 
covery against a terminal company 
which ran a car against the tank, 
thus destroying it and the box over 
it. Kupferle Fdy. Co. v. St. Louis, . 
etc., R. Co., 275 Mo. 451, 205 SW 57. - 

63. See infra § 1232. 

64. Westre v. Chicago, etc., R. Co.} 
2°. (2d) 22%, 

65. Muller v. Hines, 216 Mich. 664, 
185 NW 738. 

66. Heppenstall Steel Co. v. Wa- 
peek R. Co., 242 Mich. 464, 219 NW 

67. Contracts against liability for 
nee lisence generally see Contracts § 

t 


Release generally see Release [34 
Cye 1038]. t 

68. Bates Coal, Min., ete., Co. v. 
Missouri Pac. R. Co., 222 Mo. A. 221, 
296 SW 1049. : 

69. Bates Coal, Min., etc., 
Missouri Pac. R. Co., supra. 


Col. V. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1233-1238] 


the operation of a railroad in a publie street is not 
an action of trespass but an action on the case, not- 
withstanding the fee to the center of the street may 
be in the adjoining owners.”° 

[§ 1234] b. Limitations. Any cause of action 
for damages to adjoining property incident to the 
mere operation of a railroad arises as soon as the 
road is put in operation and the statute of limita- 
tions begins to run from that date;71 but as to in- 
‘juries resulting from an improper or negligent op- 
eration the cause of action does not accrue until the 


wrongful act is done and the limitation runs only 


from that time.7? 

[§ 1235] c. Pleading. In accordance with the 
rules relating to declarations, complaints, or petitions 
in civil actions generally’® and particularly those 
governing actions for negligence,** plaintiff must 
allege with reasonable definiteness and certainty 
every fact necessary to constitute a cause of action™® 
as, for example, in actions for damages for blocking 
a crossing so as to delay a fire department,’® or for 
interfering with a fire hose laid across the track,’? 
or for injury from a ear leaving the tracks,’® or 
by reason of injury from noise, vibration, smoke, 
and similar matters.“® In an action for a nuisance 
if the acts alleged as constituting the nuisance are 
acts which the company has a right under its charter 
to do, if done in a legal and proper manner, the com- 
plaint must show that such acts were done in a neg- 
ligent, unlawful, or improper manner;®® and a com- 
plaint which alleges negligence in a general way 
without setting forth with a reasonable degree of 
particularity the things done or omitted, so as to 
‘show a breach of duty, is defective and subject to 
demurrer.*+ In an action for injury to property 
where the circumstances under which it occurred im- 
jose no duty upon plaintiff other than to remain 
passive, an express allegation that it occurred with- 


70. Jeffersonville, etc.. R. 
Esterle, 13 Bush (Ky.) 667. 
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ficiently specific charge of negligence. 
Compton y. Missouri Pac. 
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out any contributory negligence on his part is un- 
necessary.®? 

[§ 1236] d. Evidence—(1) Presumptions and 
Burden of Proof. Under the application of general 
rules,** in an action against a railroad company for 
blocking a fire department crossing, the burden is on 
plaintiff to establish the extent of its injury attribu- 
table to the negligence of the company;** and in ju- 
risdictions which require plaintiff to prove his free- 
dom from contributory negligence®® insurer in an 
action against the railroad company must prove in- 
sured’s freedom from contributory negligence.*® 
Under the doctrine of res ipsa loquitur®’ there is a 
presumption that an injury to property was due to 
the negligence of a railroad company if it was caused 
by an instrumentality solely under the company’s 
control.8® But such presumption is satisfactorily 
met by a showing that defendant company exercised 
all reasonable care and caution to prevent the dam- 
age.°°® 

[§ 1237] (2). Admissibility. Rules as to admis- 
sibility of evidence in civil actions generally®® ap- 
ply in actions for injuries to property by the opera- 
tion of a railroad.®! So evidence is not admissible 
of similar injuries to the property of other persons®? 
or of personal injuries due to the negligent operation 
of its trains;®? and evidence that plaintiff’s build- 
ings projected upon the sidewalk of the street so that 
they were themselves a nuisance is irrelevant.°* In 
an action based upon the negligent construction of an 
engine house, evidence that the defect. complained of 
was remedied after suit was instituted is not compe- 
tent as-an admission of negligence, but is competent 
as tending to show that such defect was the cause 
of the injury complained of.®® 

[§ 1238] (3) Weight and Sufficiency. In accord- 
ance with the general rules in civil actions as to the 
weight and sufficiency of evidence,?® plaintiff must 


(Tex.. Civ. A.) 130 SW 185: 
Central of Georgia R. Co. v. 


Corr, 


R. Co., 194] _ 89. 


71. Louisville, etc., R. Co. v. Orr,| Mo. A. 35,182 SW 1055. Cox, 32 Ga. A. 49, 122 SE 647. 
91 Ky. 109, 15 SW 8, 12 KyL 756. 79. See case infra this note. 90. See Evidence 22 C. J. p 1. 
ae Lom tyouisville;ete:;: R.) Cor ive. Orr; [a] Complaint held proper.—A 91. See cases infra this note. 
supra; Louisville, ete., R. Co. v. Zach-} complaint for damages to adjoining [a] Evidence held admissible.— 
ritz, 13 KyL 141; Schueller v. San An-| property by noise, vibration, smoke,} (1) Statements cf a station agent 


tonio, etc., R. Co., 46 Tex. Civ. A. 444,] etc., 


was not objectionable as seek- 


which showed that he knew of the in- 


102 SW 922. 

[a] But statute is bar, if pleaded, 
to the recovery of any damages due 
to the negligent operation of defend- 
ant’s trains which accrued over five 
years, under the Kentucky statute, 
before the commencement of the ac- 
tion. Louisville, ete., R. Co. v. Gar- 
gan, 15 KyL 95. 


- 73. See Pleading §§ 132-196. 
74. See Negligence §§ 626-707. 
75. See cases infra notes 76-79. 
76. See cases infra this note. 
_ fa] Complaint held sufficiently to 
allege: (1) A violation of the statute 


against blocking a highway which 
was negligence per se, and that plain- 
tiff’s loss was the proximate result of 
such negligence. Cleveland, etc., R. 
Co. v. Tauer, 176 Ind. 621, 96 NE 758, 
39 LRANS 20.. (2) That defendant 
was guilty of negligence in blocking 
‘crossing for an unreasonable time. 
Louisville, etc., R. Co. v. Duncan, 16 
Ala. Ay 520; 79 S513) : ; 

77. See case infra this note. 

. [a] Complaint held sufficient.—A 
petition alleging that the acts of the 
railroad company were done /“de- 
liberately’ sufficiently charged will- 
fulness. Hurley v. Missouri, ete., 
R. Co., 170 Mo. A. 235, 156 SW 57. 

78. See case infra this note. — 

[a] Complaint held  sufficient.— 
Charge that defendant railroad’s em- 
ployees negligently backed a car off 
the end of a switch and into plaintiffs’ 
building, to their damage, was a suf- 


ing a double recovery, although it al- 
leged “by reason of . . plaintiffs 
had been damaged in the sum of $5,- 
000 Se, make . said action of 
defendants constituted a nuisance,” 
whereby “plaintiffs’ property has been 
damaged in the sum of $5,000.” Dal- 
las Terminal R., etc., Co. v. Ardrey, 
(Tex. Civ. A.) 146 SW 616. 

80. Taylor v. Seaboard Air Line R. 


Co., 145 N. C. 400, 59 SE 129, 122 Am 
SR 455. 
81. Detroit v. Wabash Refining 


Co., 223 Ill. A. 246; Thomason v. Sea- 
board Air Line R. Co., 142 N. C. 318, 
55 SH 205.5% 
82." Pittsburgh, “etcesa RR, UCore ty. 
Welch, 12 Ind. A. 433, 40 NE 650. 
83. See Hvidence §§ 13-88. 


x Civ. AL) 295eSiW 283: 

85. See Negligence § 759. 

86. Eclipse Lumber Co. v. Davis, 
201 Iowa 1283, 207 NW 238 [op cor- 
rected on pet for reh 209 NW 307]. 


87. See generally Negligence §8§ 
768-786. 
88. Compton v. Missouri Pac. R. 


Co., 194 Mo. A. 35, 182 SW 1055; Tex- 
as, ete. Ri Cowve. Corry: (Tex, Civ, A.) 
130 SW 185. 

[a] Rule applied: (1) Where car 
was backed off the end of a switch 
and into plaintiffs’ building. Comp- 
ton v. Missouri Pac. R. Co., 194 Mo. 
A. ‘35, 182 SW 1055. (2) Where car 
was derailed due to defective condi- 
tion of track. Texas, etc., R. Co. v. 


Gulf, ete., R. Co. v. Saunders, | 


tention of the firemen to put the hose 
across the track, and that he had 
stated that he had taken precautions 
to prevent it from being cut, thus 
misleading firemen and preventing 
their taking care to see that trains 
were stopped. McAdoo v. Hanway, 
135 Md. 656, 109 A 446. (2) Evidence 
as to a description of chemical ap- 
paratus on the truck and the method 
of its operation, on the question 
whether the fire could have been ex- 
tinguished if the truck had not been 
delayed. Helipse Lumber Co. v. 
Davis, 196 Iowa 1349, 195 NW 387. 

{[b] Evidence held inadmissible.— 
In an action for damages for the an- 
noyance caused by the unnecessary 
blowing of whistles and letting off of 
steam by defendant’s engines, a let- 
ter or bulletin, issued by its super- 
intendent, reciting complaints in 
those respects and requiring that such 
noises be stopped, is not admissible, 
since it is not evidence that the com- 
plaints were justified and also be- 
cause it was issued six months prior 
to the time complained of. Kelly y. 
Brie R. Co., 86 N. J. Li. 379, 92 A 89. 

92. Kuhn vy. Illinois Cent. R. Co., 
111 Ill. A..323; Jeffersonville, etc., R. 
Co. v. Esterle, 13 Bush (Ky.) 667. 

93. Jeffersonville, etc., R. Co. v. 
Esterle, supra. 

94. Macon v. Harris, 75 Ga. 761. 

95. Kuhn v. Illinois Cent. R. Co., 
aU ROE WANE RBG ~ 

96. See Evidence §§ 1730-1806, 


\ 
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establish by a preponderance of the evidence the neg- 
ligence of defendant in an action against a railroad 
company for injuries arising from the blocking of a 
fire department crossing,®? or the cutting of a fire 
hose laid across its tracks,®® thus preventing the ex- 
tinguishing of a fire on plaintiff’s premises, or for 
damages from obstructing a private crossing,®® or 
for damages caused by its cars leaving the tracks? 
or escaping from control,? or from permitting oil to 
escape from its premises and flow near plaintiff’s 
home,’ or from damages caused by noises, vibrations, 


smoke, cinders and other matters.* 


97. See cases infra this note. 

{a] Evidence held sufficient: (1) 
To warrant finding that obstruction 
of crossing for four and one-half 
minutes was unreasonable. Louis- 
ville, etc., R. Co. v. Duncan, 16 Ala. 
A. 520, 79 S 513. (2) To make out 
prima facie case of negligence in 
leaving train across street. Hanlon 
Drydock, ete., Co. v. Southern Pac. 
Co., 92 Cal. A. 230, 268 P 385. (3) To 
support a finding that, if the firemen 
had not been delayed by the obstruc- 
tion, they would have extinguished 
the fire before it spread to a near-by 
building, authorizing a recovery for 
its destruction. - Houren v. Chicago, 
etc,, R..Co., 286 Ill. 620, 86 NE 611, 
127 AmSR 309, 20 LRANS 1110. (4) 
To show that blockading of street 
crossing by train was proximate cause 
of loss by fire. Louisville, ete., R. 
Co. v. Duncan, 16 Ala. A. 520, 79 S 513; 
Hanlon Drydock, ete., Co. v. Southern 
Pae. Co, 92 (Cal. Ay 230; 1268 =P 385; 
Hartford F. Ins. Co. v. Mellon, 206 
Iowa 182, 220 NW 331. (5) To sus- 
tain verdict for damages. Gulf, etc., 
R. Co. v. Saunders, (Tex. Civ. A.) 295 
SW 283. 

[b] Evidence held insufficient to 
show that the blocking’ of the street 
was the proximate cause of the fire 
loss. Eclipse Lumber Co. v. Davis, 
196 Iowa 1349, 195 NW 8387. 

[ec] Contributory negligence.— 
Finding of contributory negligence of 
property owner in not having his fire 
equipment in proper condition sus-~ 
tained. Alexander vy. Missouri, ete., 
R. Co., (Tex. Civ. A.) 287 SW 153. 

98. See cases infra this note. 

{a] Evidence held sufficient: (1) 
To show negligence. Pennsylvania 
Co. v. Zahner Metal Sash, etc., Co., 273 
Fed. 993; Bodkin v. Great Northern R. 
Co., 124 Minn. 219, 144 NW 937, Ann 
Cas1915B 705. (2) To support a find- 
ing that the engineer of defendant’s 
train was notified, warned, and re- 
quested to stop at a time when the 
train could have stopped in safety. 
Hurley v. Missouri, etc., R. Co., 170 
Mo. A. 235, 156 SW 57. (3) To war- 
rant a finding that defendant’s en- 
gineer and fireman knew that the hose 
was lying across the track. Phenix 
Ins. Co. v. New York Cent., etc., R. 
Co., 122 App. Div. 113, 106 NYS 696 
[aff 196 N. Y. 554 mem, 90 NE 1164 
mem]. (4) To show that but for the 
cutting of the hose a building adjoin- 
ing the one then on fire would have 
been saved. Pennsylvania Co. v. Zah- 
ner Metal Sash, etc., Co., 273 Fed. 
CMa 

99. See cases infra this note. 

[a] Evidence held sufficient to es- 
tablish negligence of a railroad com- 
pany in obstructing a private farm 
crossing, thus preventing the removal 
of cows from an alfalfa field, in con- 
sequence of which some died from 
overfeeding. Matoza v. Southern Pac. 
Go., 59 Cal: A. 636, 211) P 252. 

1. See cases infra this note. 

{a] Evidence held sufficient to jus- 
tify a finding of gross negligence in 
pushing one of a long train of cars, 
backed onto plaintiff’s siding, over 
the bumping post into his office build- 
ing. Muller v. Hines, 216 Mich. 664, 
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185 NW 738. 

[b] Evidence held insufficient to 
show that an injury to plaintiff's 
elevator, caused by a car being de- 
railed while being pushed along an 
adjacent side track, was the result of 


willful and wanton negligence. 
Westre v. Chicago, ete., R. Co. 2 F. 
(2a) 227. 


2. See case infra this note. 

[a] Evidence held sufficient to 
support a finding that defendant was 
negligent in insecurely braking and 
locking the cars in an action for dam- 
ages to property struck by defend- 
ant’s freight cars running into it ona 
downgrade after the brakes had been 
released by children. Southern Mir- 
ror:.Co. v. Norfolk, vete.; Ri €o., 176 
N. C:°39%, 97 SE 47. 

3. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show negligence. Houston, etc., 
R. Co. v. Crook, 56 Tex. Civ. A. 28, 120 
SW 594. (2) To sustain a verdict for 
plaintiff for five hundred dollars. 
Houston, ete., R. Co. v. Crook, supra. 

[b] Character and extent of an- 
noyance and discomfort caused by the 
flow of oil down a revine near her 
premises could be determined by 
plaintiff, who lived on her premises, 
better than by her neighbors or wit- 
nesses passing along the street near 
her residence. Houston, etc., R. Co. 
Vv. Sanoels 56 Tex. Civ. A. 28, 120 SW 
594, 


4. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To support finding that market value 
of plaintiffs’ property was not les- 
sened or depreciated by operation of 
switch yards after lateral extension 
thereof, bringing operating tracks 
nearer to plaintiffs’ dwelling. Parks 
v. Missouri, etc., R. Co., (Tex. Civ. A.) 
19 SW (2d) 373. (2) In an action to 
recover damages from a railroad com- 
pany for destruction and depreciation 
of real estate caused by its siding and 
engines, to sustain the verdict for 
plaintiff. St. Louis, ete., R.. Co. v. 
Green, (Tex. Civ. A.) 183 SW 829. 

[b] Evidence held insufficient: 
(1) To show negligent operation of 
defendant’s roundhouse, causing dam- 
ages to plaintiff’s property by vibra- 
tions, smoke, and cinders. Chesa- 
peake, etc., R. Co. v. Scott, 197 Ky. 636, 
247 SW 735. (2) Evidence of four 
engineers of other railroads that they 
had operated engines drawing trains 
into the Washington and Grand Cen- 
tral terminals without smoke by the 
use of coke as a fuel, to show negli- 
gence on the part of defendant in us- 
ing bituminous coal, instead of coke or 
anthracite. Bunting v. Pennsylvania 
R. Co., 203 Fed. 193, 121 CCA 399 [aff 
189 Fed. 551]. 

5. See Trial [88 Cyc 1511 et seq]. 

6. See cases infra this section. 

7. Globe Malleable Iron, etec., Co. v. 
New York Cent., etc., R. Co., 227 N. Y. 
58, 124 NE 109, 5 ALR 1648; Gulf, 
etc., R. Co. v. Saunders, (Tex. Civ. A.) 
295 SW 288. 

[a] Reasonable use of rights.— 
Where a train crew who saw a fire on 
one side of the track allowed the train 
to continue onto a crossing which it 
took about fifteen minutes to pass, al- 


[§ 1239] e. Questions of Law and Fact. 
rules governing the province of the court and jury 
in civil actions generally® control in actions against 
a railroad company for injury to property from the 
operation of its road.® 
stantial evidence for plaintiff, or a conflict of evi- 
dence, the question of a railroad’s liability for loss 
from fire, caused by delaying a fire department at a 
crossing,’ or interfering with a fire hose laid across 
the track,® or from derailment or loss of control of 
cars,® or from failure to stop a flow of oil from a 


Me 


o 
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General 


Thus, where there is sub- 


though it could have been cut in about 
two minutes to allow a hose cart to 
pass through, it was a question for 
the jury whether or not the railroad 
made sucn an unreasonable use of its 
rights as to entitle parties whose 
buildings were burning to damages 
caused by the fifteen minutes’ delay. 
Globe Malleable Iron, etc., Co. v. New 


York Cent., etc., R. Co., 227 N. ¥. 58, 
124 NE 109, 5 ALR 1648. 
{b] Contributory negligence.— 


Plaintiff's failure to provide better 
fire fighting apparatus and employees 
experienced in fighting fires, and the 
dumping of rubbish where the firé 
started, held not contributory negli- 
gence as a matter of law, barring re- 
covery of damages from the railroad 
blocking a street crossing with a 
train. Hanlon Drydock, etce., Co. v. 
eon ey Pac. Co., 92 Cal. A. 230, 268 

8. See cases infra this note. 

fa] Jury questions.—(1) Whether 
station agent had notice that the fire 
hose was across the track in time to 
have stopped the train which cut toe 
hose. McAdoo v. Hanway, 135 Md. 
656, 109 A 446. (2) Whether sufficient 
water could have been obtained from 
the plug to which the hose which was 
cut was attached to have extinguished 
the fire. McAdoo v. Hanway, supra. 
(3) Whether cutting of the hose pre- 
vented plaintiffs from getting suffi- 
cient water to extinguish the fire. Mc- 
Adoo v. Hanway, supra. (4) Whether 
the disconnecting of the hose to let a 
train through resulted in loss by: fire 
greater than would have otherwise 
occurred. Hurley v. Missouri, etc., R. 
Co., 170 Mo. A. 2385, 156 SW 57. (5) 
The character of a railroad company’s 
employees’ act in interfering with 
fire hose laid across the track. Hur- 
ley v. Missouri, etc., R. Co., supra. 
(6) The existence of notice and warn- 
ing of the situation. Hurley v. Mis- 
souri, ete: “R. Cojsupras CP) phe 
question of proximate cause. Hurley 
v. Missouri, ete., R. Co., supra. (8) 
The amount of delay in extinguishing 
a fire caused by interference with 
hose. Hurley v. Missouri, etc., R. Co., 
supra. (9) Whether damages re- 
sulted from interference with hose. 
Hurley v. Missouri, etc., R. Co., su- 


pra. 
9. See cases infra this note. 
[a] Contributory negligence.— 


Negligence of plaintiff in keeping 2 
tank of naphtha under a red wooden 
box, not stamped with the contents, 
in the street, almost against its build- 
ing, and about ten feet from the end 
of a railway’s track not provided with 
a bumper, was for the jury. Kup- 
ferle Fdy. Co. v. St. Louis, etc., R. Co., 
275 Mo. 451, 205 SW 57. ; 
{b] Nominal damages.—Whether 
plaintiff was entitled to at least nom- 
inal damages for the injury to a 
naphtha tank and its box by running 2 
ear off the end of the track not pro- 
vided with a bumper was for the jury. 
Kupferle Foundry Co. v. St. Louis, 
etc., R. Co., 275 Mo. 451, 205 Sw 57, 
[c] Evidence held sufficient to 
take the case to the jury: (1) BHEvi- 
dence that defendant’s servants could 
have ascertained the danger to plain- 
tiffs building from cars jumping a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1239-1243] 


wrecked train carrying petroleum,?® or from soot, 
smoke, cinders, water, and noise,+! is for the jury, 
as is also the question as to the amount of dam- 
But where the evidence of facts raising a 
presumption of negligence is undisputed and no 
effort is made to rebut the presumption, the court 
may rule on the question of negligence as one of 


ages.1? 


law.18 


[§ 1240] f. Instructions. The general rules gov- 
erning instructions in civil eases generally1* control 
in an action against a railroad for injuries to prop- 


erty from its operation.?® 


[§ 1241] g. Verdict and Findings. 
governing the verdict and findings in ciyil actions 
generally control in an action for injury to property 
from the operation of a railroad.?® 
A party is entitled to 
just compensation for any property loss he may sus- 
tain from the unlawful or negligent operation of a 
Damages which are remote, problemat- 


{[§ 1242] 4. Damages,+” 


railroad.!8 


[§ 1243] A. Duties and Liabilities in General?°— 
1. In Absence of Statute—a. In General. 


bumper and running against it was 
sufficient to prevent a dismissal of 
the action as in case of nonsuit. 
West Constr. Co. v. Atlantic Coast 
Taine’ RR. Co., 185 (N:.) C43) 116 SE. 3. 
(2) In an action against a railway for 
damages from cars crashing through 
a steel curtain protecting the en- 
trance to a building, jumping a bump- 
er, and demolishing a portion of a 
wall, evidence that the track extended 
from defendant's switching yard into 
plaintiff's building, the presence of 
the cars, the damage occasioned, 
showing that there was adequate 
force behind them, and that a switch 
engine stood near by belonging to de- 
fendants and operated by its em- 
ployees, was sufficient to make a 
jury question of whether defendant’s 
agents acted in wanton disregard of 
plaintiff's rights. _Heppenstall Steel 
Co. v. Wabash R. Co., 242 Mich. 464, 
219 NW 717. 

10. Houston, ete., R. Co. v. Ander- 
son, 44 Tex. Civ. A. 394, 98 SW 440. 

[a] Jury question.—Negligence of 
railroad in failing to stop the flow 
of oil. Houston, etc., R. Co..v. Ander- 
son, 44 Tex. Civ. A. 394, 98 SW 440. 

11. Cincinnati, ete., R. Co. v. Me- 
Quaid, 172 Ky. 495, 189 SW _423; Guth- 
ke v. Southern R. Co., 87 S. C. 141, 69 
SE 82. 

[a] Evidence (1) held not to en- 
title defendant to a peremptory in- 
struction. Cincinnati, etc., R. Co. v. 
McQuaid, 172 Ky. 495, 189 SW 423. 
(2) As to the willful nature of the 
flooding of the premises was sufficient 
to take the case to the jury. Guthke 
v. Southern R. Co., 87 S. C. 141, 69 SE 
8 


On. 

12. Chesapeake, etc. R. Co. v. 
Ricks, 146 Va. 10, 135 SE 685. 

[a] Jury determines amount of 

damages to realty from railroad coal 
chute. Chesapeake, etc., R. Co. v. 
Ricks, 146 Va. 10, 135 SE 685. 
BT asa. "Nexans: ).etcr, chs, .COm Ve 
(Tex. Civ. A.) 130 SW 185. 
some v. Louisville, etc., R. Co. 21 
Ala. A. 555, 110 S 53 (holding that a 
charge that it was not negligence as a 
matter of law to hitch a horse, which 
was easily frightened, in close prox- 
imity to a railroad track was properly 
refused). , 

{a] ®Shus, where it was undisputed 
that the cause of a car’s leaving the 
track, resulting in injury to plaintiff's 
property, was the defective condition 
of one of the rails under the complete 
eontrol of defendant railroad com- 
pany, and no effort was made by de- 


~~ 
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liability.2° 
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ical, and speculative cannot be recovered,!® but the 
mere fact that their extent cannot be accurately 
measured will not relieve the railroad company from 
Where the negligence of a railroad com- 
pany is the direct and proximate cause of a fire start- 
ing in one building and extending to other buildings, 
the company is liable for all the damages resulting.?+ 


Where the wrongful acts’ complained of are of a tem- 


The rules 


porary nature, the railroad cannot be held liable in 
damages for the cost of a permanent change in the 
premises to accommodate them to the conditions tem- 
porarily created.?? 
the measure of damages is the diminished rental val- 
ue of the premises;** and where as a direct result 
of the railroad’s wrongful acts in the emission of 


In case of temporary injury, 


smoke the wall of plaintiff’s premises are blackened, 


premises.?4 


XVII. FIRES 
[By Wriui1am A, Martin] 


In the 


fendant to rebut the presumption of 
negligence arising therefrom, the 
trial court properly held as a matter 
of law that negligence proximately 
causing the damage ‘had been shown. 
Texas; ete, R.,:\Con va Corr, (Tex..Civ. 
A.) 130 SW 185. 

14. See Trial [38 Cyc 1594 et seq]. 

15. See cases infra this note. 

[a] Instructions held proper.—(1) 
An instruction properly limiting the 
time within which damages to rent- 
ed property from cinders, soot, noise, 
etc., were recoverable held not objec- 
tionable because not expressly so lim- 
iting recovery as to property occupied 
by plaintiff, since it could not have 
been misunderstood. Cincinnati, etc., 
R. Co. v. McQuaid, 172 Ky. 495, 189 
SW 423. (2) It is not error to charge 
that plaintiff cannot recover unless a 
locomotive engineer blows a whistle 
negligently, wantonly, or maliciously 
for the purpose of frightening plain- 
tiff’s horses, as the word “negligently” 
is used in such a connection as to be 
clear that the court meant thereby 
such a degree of gross negligence as 
would be nearly akin to wantonness 
or malice. Everett v. Richmond, etce., 
R.. Co. 121. N.+€:.519;,. 27, SH 991. 

[b] Instruction held improper.—A 
requested instruction, in an action for 
damages from running cars over a fire 
hose, that the verdict should be for 
defendant if the jury found no notice 
had been given to those charged with 
the management of the trains that 
hose was across the track was prop- 
erly refused, as likely to mislead the 
jury into believing that notice to sta- 
tion agent would be insufficient, espe- 
cially where he testified that he had 
nothing to do with the management 
of the trains. McAdoo y, Hanway, 
135 Md. 656, 109 A 446. 

16. See Trial [38 Cyc 1868 et seq]; 
and case infra this note. 

{a] Effect of  verdict.—General 
verdict for plaintiffs, except insured 
complaining of negligence in block- 
ing a street used by a fire truck, held 
not necessarily a finding of insured’s 
contributory negligence, precluding 
recovery by insurers. Eclipse Lumber 
Co. v. Davis, 201 Iowa 1283, 207 NW 
238 [op corrected on pet for reh 209 


NW 307]. 

17. Generally see Damages 17 C. 
Une Os 

18. Chicago, etc., R. Co. v. Nichol- 


son, (Tex. Civ. A.) 191 SW 167. 
{a] Blocking farm crossing.—(1) 
Damages for melons pulled and part- 


the damage occasioned thereby may be considered 
apart from the diminution of the rental value of the 


absence of statutory regulation of the subject, rail- 
road companies are liable in damages for destruction 


ly loaded, and for exposure of oats to 
rain, and increased expense in carry- 
ing water to stock and in working 
crop, may be recovered. Chicago, etce., 
R. Co. v. Nicholson, (Tex. Civ. A.) 191 
SW 167. (2) Loss for death of cows 
from overfeeding as a result of rail- 
road company obstructing a private 
farm crossing, thus preventing their 
removal from an alfalfa field, may be 
recovered. Matoza v. Southern Pac. 
Ca., 59 Cal. A; 636, 211 P 252. 

[b] Damages held not excessive.— 
One thousand three hundred dollars 
damages to land from operation of 
railroad coal chute. Chesapeake, etc., 
R. Co. v. Ricks, 146 Va. 10, 135 SE 685. 

[ce] Improper items of damages.— 
One owning several houses opposite a 
spur track could not recover for loss 
of rentals on all houses because a rail- 
road car destroyed one house. Texas, 
ete., R. Co. v. Jeff Chaison Townsite 
Co., (Tex. Commn, A.) 298 SW 399 [aff 
in part and rev in part (Civ. A.) 290 
SW 892]. 

19. Eclipse Lumber Co. vy, Davis, 
196 Iowa 1349, 195 NW 3387. 

.20. Hanlon Drydock, ete., Co. v. 
Southern Pac. Co., 92 Cal. A. 230, 268 
PHS85s 

[a] Damages by fire, which was 
confined to a rubbish pile in a yard and 
had not reached the building in which 
the property lost was stored when 
firemen tried to cross railroad tracks 
blocked by defendant’s train, held re- 
coverable as against a contention that 
they were speculative, contingent, and 
remote. Hanlon Drydock, etc., Co. v. 
Southern Pac. Co., 92 Cal. A. 230, 268 
P38. 

21. Snook v. New York Cent., etc., 
R. Co., 90 Mise. 69, 152 NYS 564. 


22. Matthews v. New York Cent., 
ooe R. Co., 231 Mass.- 10, 120 NE 

5: 

fa] Smoke.—A _ railroad which 


emitted smoke upon hotel premises 
through the improper operation of its 
locomotives is not liable for the ex- 
pense of removing the dining room 
of the hotel to a place where it would 
be less affected. Matthews v. New 
York Cent., etc., R. Co., 231 Mass. 10; 
120 NE 185. 

23. Matthews v. New York Cent., 
ete., “R. .Co.; supra, 

24. Matthews v. New York Cent., 
etc., R. Co., supra. 

25. Danger from fire from opera- 
tion of road as element of compensa- 
tion for property taken or injured see 
Eminent Domain §§ 241, 242. 
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of, or injury to, property,?® or for injuries to the 
person,”" by fire resulting from the negligent opera- 
This negligence, as elsewhere 
variety of acts of omis- 
sion or commission, as, for instance, the failure to 
use reasonable care to provide locomotives so con- 
structed and equipped as to avoid the unnecessary 
communication of fire to ‘premises adjoining its 
road,*° failure to keep its locomotives in proper re- 
pair,?® negligence in the operation of its locomo- 
tives,°° allowing combustible matter to accumulate 


tion of their roads. 
shown, may consist in a wide 


Fires generally see Fires 26 C. J. p 
580; Negligence §§ 272-277. 

When road in hands of: 

Lessee or the like see supra §§ 1147, 

1153, 1164, 1170. 

Receiver see supra §§ 861, 864. 

26. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356; 
ne v. Pennsylvania R. Co., 34 F. (2d) 

Ala.—Southern R. Co. v. Dickens, 
161 Ala. .144, 49 S 766; Central of 
Georgia R. Co. v. Graves, 21 Ala. A. 
280, 107 S 716. 

Cal. Clark v. San Francisco, 
Ra Co 42) Cal 64°76) Bb 0% 

Del.—Jefferis v. Philadelphia, etc., 
R. Co., 8 Del. 447. 

Fla.—Dowling Lumber Co. v. King, 
62 Fla. 151, 57 S 337; Gracy v. Atlan- 
tic Coast Line R. Co., 53 Fla. 350, 42 


etc., 


S 903; St. Johns, etc., R. Co. v. Ran- 
som, 33 Fla. 406, 14 S 892. 
Ga.—Western, etc., R. Co. v. May- 


nar’d, 139 Ga. 407, 77 SE 399; South- 
ern R. Co. v. Thompson, 129 Ga. 367, 
58 SE 1044; Wrightsville, etc., R. Co. 
v. Mullis, 11 Ga. A. 482, 75 SE 825. 

Ida.—Curoe v. Spokane, etc., R. Co., 
32 Ida. 643, 186 P 1101. 

Ill.— Bass v. Chicago, etc., R. Co., 28 
Ill. 9, 81 AmD 254. 

Iowa.—Jackson v. Chicago, etc., R. 
Co., 31 Iowa 176, 7 AmR 120. 

Ky.—Morgan vy. Louisville, etc., R. 
Co., 203 Ky. 640, 263 SW 35; Louis- 
ville, etc., R. Co. v. Guttman, 148 Ky. 
235, 146 SW 731. 

La.—Perkins v. Yazoo, etc., R. Co., 
4 La. A. 50. 

Md.—Carter v. Maryland, etc, R. 
Co., 112 Md. 599, 77 A 301; Sims v. 
American Ice Co.,-109 Md. 68, 71 A 
522. 

Mass.—New England Box Co. v. 
New York Cent., ete., R. Co., 210 Mass. 
465, 97 NE 140. 

Miss. —Mississippi Home Ins. Co. v. 
Louisville, ete., R. Co., 70 Miss..119, 


12 S 156. 
Nebr.—Burlington, ete., R. Co. v. 
Westover, 4 Nebr. 268 


Ney.— Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772. 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 389. 

N. C.—Meares v. Wynnewood Lum- 
ber Co., 172 N. C. 289, 90 SE 190. 

Okl.—Missouri, etc., R. Co. v. Gen- 
try, 31 Okl. 579, 122 P5377. 

Or.—Hawley v. Sumpter R. Co., 49 
Or. 509, 90 P 1106, 12 LRANS 526. 

Pa.—Lackawanna, etc., R. Co. v. 
Doak, 52 Pa. 379, 91 AmD 166; Hyett 
v. Philadelphia, etc., R. Co., 23 Pa. 373; 
Gordon Ice Co. v. Reading Co., 12 Pa. 
Dist. & Co. 130. : : 

Philippine.—Rallos v. Philippine R. 
Co., 45 Philippine 99. 

S§. D.—Cronk v. Chicago, etc., R. Co., 
3 S. D. 93, 52 NW 420. 

Tenn.—Carolina, ete., R. Co. v. Una- 
ka Springs Lumber Co., 130 Tenn. 354, 
170 SW 591. 

Tex.—Martin v. Texas, etc., R. Co:, 
87 Tex. 117, 26 SW 1052; Chicago, etc., 
R. Co. v. Myers, (Commn. A.) 285 SW 
1058; St. Louis Southwestern R. Co. 
v. Sharp, 62 Tex. Civ. A. 340, 131 SW 
614; Missouri, etc., R. Co. v. Neiser, 
54 Tex. Civ. A. 460, 118 SW 166; Gulf, 
@teaeh. Conv: Reagan, (Cingeay "32 Sw 
846; Fischer v. Bonner, (Civ. A.) 22 


RAILROADS 


motives.®# 


absent.?5 


SW 755. 

Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 

Vt.—Cleaveland v. Grand Trunk R. 
Co., 42 Vt. 449. 

Va.—Norfolk, etc., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817. 

W. Va.—McLaughlin v. Baltimore, 
ete., R. Co., 75 W. Va. 287, 290; 83 SH 
999 [cit Cyc]; Wilson v. Bush, 70 W. 
Va. 26, 73 SE 59; Jacobs v. Baltimore, 
etc., R. Co., 68 W. Va. 618, 619, 70 SEH 
369 [quot Cye]. 

Wis.—Spaulding v. Chicago, etc., R. 
Co., 30 Wis. 110, 11 AmR 550. 

Hng.—Smith v. London, etc., R. Co., 
Ly R. 6 CaP. 145—Piezsot v. Mastern 
Counties R. Co., CH BS220) be 
229, 136 Reprint 92. 

Can.—Leger v. Rex, 43 Can. S. C. 
164, 17 AnnCas 189; Canada South- 
ern. R. Co. v. Phelps, 14 Can. S.C. 132. 

Ont.—Flannigan v. Canadian Pac. R. 
Co., 17 Ont. 6; Mclaren -v. Canada 
Cent4R Cos) 3210. Cl Ch: 824 Jatirey: 
Peseta EtG RCO: esa Cee: 


ies) 


Austr.—Victoria R. Comrs. v. Camp- 
bell, 4 Austr. C. L. R. 1446. 

Vict.—Dennis v. Victoria R. Comr., 
28. Viet, Le 576, 24 Austre gr 196; 

{a] Effect of earlier English stat- 
utes.—The statutes of 6 Anne c 3 
subs 6, 7, and 14 Geo. III c 78 § 86, 
relieving persons from liability for 
fires accidentally started by them, did 
not relieve a railroad company from 
liability for fires negligently begun. 
Canada Southern R. Co. v. Phelps, 14 
Can. S. C. 132;, Holmes v. Midland 
Ri Co: 35, U2 Cx@ 3B.) (Ont) 25385" Me- 
Callum ‘v. Grand Trunk R. Co., 31 U. 
Cl@2 By (Ont) 527. hatte 30) UL CAO ab: 
(Ont.) 122]; Jaffrey v. Toronto, etc., 
Ry Cor, 239 4CriC PP a(Onta boss 

[b] Private railroads.—The rule 
above stated applies to private, as 
well as to public, railroads. Thomas 
v. Hammer Lumber Co., 153 N. C. 351, 
69 SE 275, 32 LRANS 584; Craft v. Al- 
bemarle Timber Co., 132 N. C. 151, 43 
SE 597 (logging railroad). 

{c] Particular statutes as limiting 
liability.—A statute requiring a com- 
pany to place on its locomotives cer- 
tain contrivances to guard against the 
emission of sparks except during cer- 
tain. months does not exempt such 
company from the exercise of that 
care and diligence which such compa- 
nies are always held to in law, in so 
using their property, and with such 
care as not to injure and destroy that 
of their neighbors. Toledo, etc., R. Co. 
v. Wickenden, 11 Oh. Cir. Ct. 378, 5 Oh. 
(Opt hig BYexos ity(ald 

{d] Delegation of duty to third 
person.—The heating of freight cars, 
when necessary for the safe transpor- 
tation of freight, is part of the op- 
eration of a road, and cannot be 
delegated by it to others; and where 
a company intrusts the heating of a 
freight car to a shipper, it is responsi- 
ble for damages to adjacent property 
from fire caused by the shipper’s neg- 
ligence. Rolfe v. Boston, ete., R. Co., 
69 N. H. 476, 45 A 251. 

27. See infra §§ 90-92, 1331-1333. 
See infra § 1259 
See infra § 1266. 

See infra § 1266. 
See infra § 1271. 
See infra § 1279. 


[§ 1248 


on its right of way,*! failure to use reasonable care 
in setting out fire on its right of way for the purpose 
of clearing it of combustible matter and in prevent- 
ing its spread to adjoining property,®* or failure to 
use reasonable care to prevent spread of fire started 
on its property or on adjacent property by its loco- 
Nevertheless, in the absence of statutes 
otherwise providing,** negligence is an essential ele- 
ment of liability and no action lies for injuries sus- 
tained by fire due to the operation if negligence be 
_ Without negligence the injury would be 


33. See infra §§ 1280-1282. 
34. See infra § 1245. ; 
35. U. S.—Northern Pac. R. Co. v. 


Mentzer, 214 Fed. 10, 130 CCA 404. 

Ala.—Goodgame y. Louisville, etce., 
R. Co., 218 Ala. 507, 119 S 218; Besse- 
mer Feed Mills v. Alabama Great 
Southern R. Co., 217 Ala. 446, 116.S 
796; Douglass v. Central of Georgia 
R. Co., 201 Ala. 395, 78 S 457; South- 
ern R. Co. v. Dickens, 161 Ala. 144, 49 
S$ 766; Horton v. Louisville, ete., R, 
Co., 1617 Ala. 107, 49S 423. 

Cal.—Butcher v. Vaca Valley, etc., 
Ry Cow i6is Cale olsie Boia siveuter 
ViSan - Pedro, etc, Ria COy, wot coal meat 
PAT AUUEE 18 Oper 

Conn.—Bur roughs v. Housatonic R. 


Co., 15 Conn. 124, 38 AmD 64. 
Dak. —Hannaher Vo wtareaul, etc., 
RivCo,,25: Dakss d. 3. INiWastite 
Del.—Green v. Philadelphia, ete., 
R. Co... 32) Del. 72,119 A S374 vohn-= 


ston v. Director Gen. of Railroads, 
30 Del. 565, 109 A 581. 

Ga.—Gainesville, etc., R. Co. v. Ed- 
mondson, 101 Ga. 747, 29 SE 213; Geor- 
gia R. Co. v. Lawrence, 74 Ga. 534; 
Tallulah Falls R. Co. vy. Stribling, 
20 Ga. A. 358, 93 SE 161. : 

Ida.—Osburn v. Oregon R., ete., 
Co., 15 Ida. 478, 98 P 627, 19 LRANS 
742, 16 AnnCas 879. 

Ill.—Chicago, ete., R. Co. v. Quain- 
tance, 58 Ill. 389. 

Ind.—Louisville, ete. R. Co. vy. 
Nitsche, 126 Ind. 229, 26 ‘NE 51, 22:Am 
SR 582, 9 LRA 750; Pittsburgh, ete., 
Ee (Co; Vv. Culver; 60 Ind. 469; In- 
dianapolis, ete., R. Co. v. Paramore, 
sly Ind wel43% Toledo, ete aks COPENG 
New York Home Ins. Co., 53 Ind. A. 
459, 101 NE 1035. 

Towa. —Libby v. Chicago, ete, R. 
Co., 52 Iowa 93, 2 NW 982; Slosson v. 
Burlington, ete., Re Co.; 51 Iowa 294, 
1 NW 543; Small v. Chicago, etc., R. 
Co., 50 Lowa 338. 

Kan.—Atchison, etc., R. Co. v. Den- 
nis, 38 Kan. 424, 17 P 153; Atchison, 
ete: R. Conv. Riges, ol) Manto 2h 
P 305; Leavenworth, ete., R. Co. v. 
Cook, 18 Kan. 261; Kansas Pac. R. 
Co. v.’ Butts, 7 Kan. 308; “St. Louis, 
ete., R. Co. v. Hoover, 3 kang Ares. (ie 
43 P 854. 

Ky.—Louisville, ete., R. ‘Co. v. El- 
kins, 7 Ky. Op. 428. 

La.—Palmetto Moss Factory v. Tex- 
as, ete,, RiiCo., 145) Ta. 555,4561) Sause 
700 [cit Cyc]; Edrington v. Louis- 
bee ete. Ro Co. 41 Ma. Ann. 96) 0 ise 


Mass.—Wallace v. New York, ete.;. 
R. Co., 208 Mass. 16, 94 NE 306. 

Mich.—Cole v. Lake Shore, etc., R.. 
Co., 105 Mich. 549, 63 NW 647. 

Miss.—Brink v. Southern R. Co., 
84 S 627; Wardlaw v. Southern R. Co.,,. 
122 Miss. 180, 84 S 177. 

Nebr. —Burlington, 
Westover, 4 Nebr. 

Nev. —tongabaugh v. Virginia City, . 
etc., R. Co., 9 Nev. 271. 

N. J.—Morris, etc., R. Co. v. State, 
SOeNedapelooss 

N. Y.—Fero v. Buffalo, .ete., R. 
22 N: Y. 209, 78 AmD 178; Rood v. 
New York, etc., R. Co., 18 Barb. 80. 

N. C.—Deppe v. Atlantic Coast Line - 
Ri Coin l54% Nii Ci 623 men OmSes molar 
Deppe v. Atlantic Coast Line R. Co., 
LORAIN GCL tO: CUS 262: 


CARON lary KOxoys 


Go; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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damnum absque injuria.?¢ 


fire.38 


Or.—Mt. Emily Timber Co. v. Ore- 


gon-Washington R., ete., Co., 82 Or. 
TU se¥5y son Leyh BION 
Pa.—Pennsylvania Co. v. Watson, 


81* Pa. 293; Philadelphia, etc., R. Co. 
v. Hendrickson, 80 Pa. 182, 21 AmR 
OH 

pee Rico.—Cividanes v. American 


Co., 1 Porto Rico Fed. 106. 

a I.—Smith v. Old Colony, ete., R. 
Co, LORY E22. 

Ss. C.—Brown v. sane etc., Air 
Wine: R. Cay, 19 S.-C. 

S. D.— White v. ee ete.,, eR. 
Co, 1 SD. 326,547 NW 146,.9 LRA 


824. 


Tex.—Texas, etc., R. Co. v. London 


Commercial Union Assur. Co., (Civ. 
A.) 187 SW 401; St. Louis South- 
western R. Co. v. Knight, (Civ. A.) 


41 SW 416; Houston, etc., R. Co. v. 
McDonough, 1 Tex. A. Civ. Cas. § 651. 
Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 
Va.—Bernard v. Richmond, ete., R. 


@o:, 55-Va. 792,78 SH 785, 17 AmSR 
103. 

Wash.—Fireman’s Fund Ins. Co. 
v. Oregon-Washington R., etc., Co., 


96 Wash. 113, 164 P 765. 

W. Va.—McLaughlin v. Baltimore, 
etc., R. Co.,.75.W. Va. 287, 83 SH 999; 
Jacobs v. Baltimore, etce., R. Co., 68 
W. Va. 618, 619, 70 SE 369 [quot 
Cyc]. 

Wis.—Menominee River Sash, etce., 
Co. v. Milwaukee, ete., R. Co., 91 Wis. 
447, 65 NW 176; Spaulding v. Chi- 
Caso, icte., -R. Co: 30° Wiss/tlo; v0 
AmR 550. 

Eng.—Canadian Pac. R. Co. v. Roy, 
[1902] A. C. 220 [aff 12 Que. K. B. 543 
(rev 9 Que. Q. B. 551)]; Vaughan v. 
Matt Valet. Co., 54H. r& N. 679) LOT 
Reprint 1351 [rev 3 H. & N. 743, 157 
Reprint 667]; Aldridge v. Great West- 
ern R. Co., 3 M. & G. 515, 42 ECL 272, 
133 Reprint 1246. 

“When the legislature has sanc- 
tioned and authorized the use of a 
particular thing, and it is used for 
the purpose for which it is author- 
ized and every reasonable precaution 
is observed to prevent injury, the 
sanction of the legislature carries 
with it this consequence: that if dam- 
age results from the use of such 
thing, the party using it is not respon- 
sible. Therefore, in case of railroads 
authorized to propel their cars by 
steam, the gist of their liability for 
injuries caused by the escape of fire 
is negligence. This is now the law 
in England, and of every State in the 
Union except where altered by stat- 
ute.” Gainesville, etc., R. Co. v. Ed- 
mondson, 101 Ga. 747, 749, 29 SE 213. 
See Canadian Pac. R. Co. v. Roy, 
[1902] A. C. 220, 231 fat 12 Que. K. 
B. 543 (rev 9 Que. @) Bibs) aiGebhe 
Legislature is supreme, and if it has 
enacted that a thing is lawful, such 
a thing cannot be a fault or an action- 
able wrong. The thing to be done isa 
privilege as well as a right and 
duty’’). 

[2] Thus, if a locomotive was in 
good condition and had a proper spark 
arrester and was skillfully operated, 
and ‘sparks from such _ locomotive 
went beyond defendant’s right of way 
and ignited matter over which the 
company had ro control, it will not be 
liable for resulting damage. Moore 
v. Wilmington, etc., R. Co., 124 N. C. 
338, 32 SE 710. 

36. Deppe v. Atlantic Coast Line 
R. Co., 154 N. C. 523, 70 SE 622. 

37. Ala.—Horton v. Louisville, etc., 
R. Co., 161 Ala. 107, 49 S 423. 

Ga.—Gainesville, etc., R. Co. v. Ed- 


As stated in many deci- 
sions, negligence is the gist of the action,?” and rail- 
road companies are not insurers against loss. by 
Where the injury is not due to the negligence 
of the company, the loss must be borne by the owners 
as one of the incidents of the operation of railroads.?® 

[§ 1244] b. Degree of Care Required.*° 
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In ac- 


mondson, 101 Ga. 747, 29 SE 213. 
Ida.—Osburn vy. Oregon R., etc., Co., 
15 Ida. 478, 98 P 627, 19 LRANS 742, 
16 AnnCas 879. 
Mass.—New England Box Co. v. 
New York Cent., ete., R. Co., 210 Mass. 


465, 97 NE 140; Wallace v. New 
York, jétc., Rs: Co., 72:08 Mass. 16) 94 
NE 306. 


Nebr.—Shipman v. Chicago, etc., R. 
Co., 78 Nebr. 48, 45, 110 NW 535. 

Or.—Chenoweth v. Southern Pac. 
CopeossOr, L139 9) P86. 

W. Va.—Jacobs v. Baliimore, 
R. Co., 68 W. Va. 618, 70 SE 369. 

“Neither in this country nor in Eng- 
land are steam railroads, in the ab- 
sence of a statute to the contrary, 
held liable for the accidental escape 
of fire in their operation.” Shipman 
v. Chicago, etc., R. Co., supra. 

38. U. S.—Northern Pac. R. Co. 
v. Mentzer, 214 Fed. 10, 130 CCA 404; 
Lesser Cotton Co. v. St. Louis, etce., 
R. Co., 114 Med. 133; 52 -CCA 95. 

Ala.—Goodgame v. Louisville, etc., 
R. Coz, 218) Ala. 507, 1191S" 21:8. 

Cal.—Reuter v. San Pedro, etce., R. 
Co. 3 Cale PAM oir 4 ie O27. 


etc., 


Del.—Green v. Philadelphia, etc., 
Rie Co, 32. Del i2.sell SMALL Seg. 

Ill.—Toledo, ete, R. Co. v. Lar- 
mon, 67 Ill. 68. 


Kan.—Kansas Pac. R. Co. v. Butts, 
7 Kan. 308. 

Ky.—Kentucky Cent. R. Co. v. Bar- 
zone 89 Ky. 638, 20.SW 165, 6 KyL 
Nebr.—Creighton v. Chicago, 
R. Co., 68 Nebr. 456, 94 NW 527, 
Tex.—Rost v. Missouri Pac. R. Co., 

76 Tex.” 168,12) Siweritl3d. 
Utah. —McCullough Vv. Ore 
eho Line R. Co., 44 Utah 337, 140 °P 


W. Va.—McLaughlin y. Baltimore, 
oun 137) (Clon (5) Vi Wey enh ee) S09) 
Eng.—Vaughan v. Taff Vale R. Co., 

5 H. & N. 679, 157 Reprint 1351 [rev 

3 H. & N. 743, 157 Reprint 667]. 

39. Hannaher v. St. Paul, etc. R. 
Co., 5 Dak. 1, 37 NW 717; Burlington, 
etc., R. Co. v. Westover, 4 Nebr. 268; 
Philadelphia, ete., R. Co. v. Hendrick- 
son, 80 Pa. 182, 21 AmR 97; White v. 
Chicago) ete, R. Co., 1S. D. 3265-47 
NW 146, 9 LRA 824. 

40. Cross references: 

In construction and equipment of 
locomotives see infra § 1260. 

In employment of competent serv- 
ants to operate trains and locomo- 
tives see infra § 1265. 

In keeping locomotives in proper 
state of repair see infra § 1264. 
In keeping track free from combus- 

tible matter see infra § 1274. 

In management and operation of loco- 
motives or trains see infra § 1267. 
In preventing spread of, or extin- 
guishing, fires see infra § 1283. 
In providing proper fuel for locomo- 

tives see infra § 1268. 


etc., 


41. See Negligence § 50. 

42. U. S.—Lesser Cotton Co. v. St. 
Houis, yete.,. R.1C0.,) ud Med. 133552 
CCA 95; Rosen v. Chicago Great 
yen R. Co., 83 Fed. 300, 27 CCA 


Ala.—Southern R. Co. v. Dickens, 
161 Ala. 144, 49 S 766. 

Ark.—St. Louis, ete, R. Co. v. 
Thompson-Hailey Co., 79 Ark. 12, 94 
SW CONG Sea OUIS .  OtGs up he, uCOnn Vs 
Dawson, 77 Ark. 434, 92 SW 27. 

Conn. “Burroughs v. Housatonic R. 
Co., 15 Conn. 124, 38 AmD 64. 

Del.—Chorman vy. Maryland, etc., R. 
Co., 28 Del. 339, 93 A 559. 

Fla.—Jacksonville, etc., R. Co. v. 


fas. 
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cordance with elementary principles of the law of 
negligence,*! the degree of care to be exercised by 
a railroad company to avoid injury to person or prop- 
erty by fires is ordinary or reasonable care,*? that - 
is to say, such care and caution as an ordinarily pru- 
dent person would have exercised under the same or 
similar cireumstances.** 


However, “ordinary care” 
Peninsular Land, etc., Co., 27 Fla. 1, 
97S) 661; 17 LRA 32: 

Ga.—Western, etc., R. Co. v. May- 
nard, 139 Ga. 407, 77 SE 399. 

1I11.—Toledo, ete., Ry Cozn, Corn, 2Ub 
Ill. 493. 

Ind.—Pittsburgh, etc., R. Co. v. Nel- 
son;|.51 Ind, 150; 

Towa. —Metzgar v. Chieazo: etex, RR. 
Co., 76 lowa 387, 41 NW 49, 14 AmSR 


224, 
Kan.—St. Louis, ete, R. Co. v. 
Hoover, 3 Kan. A. 577, 43 P 854. 


Md.—Baltimore, ete., R. Co. v. Ship- 
ley, 39 Md. 251. 

Mich.—Cole v. Lake Shore, ete., R. 
Co., 105 Mich. 549, 63 NW 647. 

Minn.—Riley v. Chicago, etc, R. 
Co., 71 Minn. 425, 74 NW 171. 

Mo.—Palmer vy. Missouri Pac. R. 
Cor; 76 Mo, 217. 

Mont.—Spencer v. Montana Cent. R. 
Co., 11 Mont. 164, 27 P 681. 

Nev.—Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 389. 

N. C.—Raleigh Hosiery Co. v. Ra- 
leigh, etc., R. Co., 181 N. C. 238, 42 
SE 602. 

N. D.—Gram v. Northern Pac. R. 
Co., 1 N. D. 252, 46 NW 972. 

Okl1.—Missouri, ete., R. Co. v. Gen- 
try; 31 (OKI 5679s 122 Pe 3te 

Or.—Mt. Emily Timber Co. v. Ore- 
gon-Washington R., ete., Co., 82 Or. 
185, 161 P 398; Anderson v. Oregon 
RiiCo 845) Ory 210 ees 

Pa.—Philadelphia, etc., R. Co. v. 
schultz,7:93 Paw o41; iieuep ee etc., 
Turnp. Co. v. Philadelphia, etc., R. Co., 
54 Pa. 345, 93 AmD 708. 

R. l.—Smith v. Old Colony, etc., R. 
Co;, 10 RO 1522. 

Tenn.—Louisville, ete. R. Co. 
Fort, 112 Tenn. 432, 80 SW 429. 

Tex.—Martin v. Texas, etc., R. Co., 
87 Tex. 117, 26 SW 1052; Trinity, etc., 
R. Co. v. Burke, (Civ. A.) 142 SW 658; 
Trinity, etc., R. Co. v. Gregory, (Civ. 
A.) 142 SW 656; Texas, etc., R. Co. v. 
London Commercial Union Assur. Co., 
(Civis A.) 137°.\SW 4013" St.” Bonis 
Southwestern R. Co. v. Crabb, (Civ. 
A.) 80 SW 408; St. Louis Southwest- 
ern R. Co. v. Gentry, (Civ. A.) 74 SW 
607; St. Louis Southwestern R. Co. v. 
coe 32 Tex. Civ. A. 256, 74 SW 


Vv. 


Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 

Vt.—Van Dyke v. Grand Trunk R. 
CD 84 Vt. 212, 78 A 958, AnnCas1913A 


Va.—Norfolk, ete., R. Co. v. Thom- 
LAO MVias 622, 66 SE 817. 
Wash.—Firemen’s Fund Ins® Cogs 
Oregon-Washington R., ete., Co., 
Wash. 113, 164 P 765; Abrams v. Seat- 
tle, etc., R. Co., 27 Wash. 507, 68 P 78: 
WwW. Va.—Snyder Vv. Pittsburgh, etc., 
Re Co, Lh We Va. La: 
Wis—Marvin v. Chicago, ete., R. 
eet 79 Wis. 140, 47 NW 1128, 11 LRA 


Ont.—Hill v Pete: etc., R. Union 


|, COs ols UEC. Q. B 


[a] Ordinary care only standard.— 
“The degree of care having no legal 
standard, but being measured by the 
facts that arise, it is reasonable such 
care must be required which it is 
shown is ordinarily sufficient under 
similar circumstances to avoid the 
danger and secure the safety needed. 
Ordinary care is, therefore, the only 
rule which can be stated by a court.” 
Frankford, etc., Turnp. Co. v. Phila- 


delphia, etc., R...Co., 264, Patrs45e35e. 
93 AmD 708. 
43. U. S.—Grand Trunk R. Co. v. 


Richardson, 91 U.S. 454, 23 L. ed. 356. 
Del.—Chorman v. Maryland, etc., R. 
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being a relative term,** the degree of care to be exer- 
cised depends on the circumstances of the particular 
case,*° and must be commensurate with, or in propor- 
tion to, the danger to be apprehended of inflicting 
injury on the person or property of another.*° 
is care in one case may be negligence in another, 
where the danger is greater and more care is re- 
In proportion as the hazards increase, 
there should be a corresponding increase in the care 
Keeping in view these principles in or- 
der to determine whether reasonable care has been 
exercised, due regard musf be had to the dryness of 
the season,*® and the strength and direction of the 
When the fire occurs at a very dry time 
greater vigilance is 


quired.*? 


exercised.#§ 


wind.>° 
and when there is a high wind, 
demanded than might ordinarily 


Co., 28 Del. 339, 938 A 559. 

Ill.—Ohio, ete., R. Co. v. Shanefelt, 
47 Ill. 497, 95 AmD 504; Illinois Cent. 
R. Co. v. Mills, 42 Ill. 407. 

Ind.—Pittsburgh, ete, R. Co. v. 
Nelson, 51 Ind. 150; Lake Erie, etc., 
ye v. Naron, 18 Ind. A. 193, 47 NE 

Iowa.—Kesee vy. SAO: Stes cae 
Co., 30 Iowa 78, 6 AmR 64 

Kan.—St. Louis, etc., Pe Core. 
Hoover, 3 Kan. A. 577, 43 P 854. 

Mich.—Cole v. Lake Shore, ete., R. 
Co., 105 Mich. 549, 63 NW 647. 

Mont.—Spencer v. Montana Cent. R. 
Co., 11 Mont. 164, 27 P 681. 

N. C.—Raleigh Hosiery Co. v. Ra- 
ela age Ra Co, Il IN. ey 2385 42 


N. D.—Gram vy. Northern Pac. R. 


Co., 1 N. D. 252, 46 NW 972. 
Okl.—Missouri, ete., R. Co, v. Gen- 
ry, vol ORS 579122) P5387, 
R. I.—Smith v. Old Colony, ete., R. 
Go., 10) Reale 22; 


Tex.—Martin v. Texas, etc., R. Co., 
87 Tex. 117, 26 SW 1052; Texas, etc., 
R. Co. v. Medaris, 64 Tex. 92; St. Lou- 
is Southwestern: R. Co. v. Connally, 
(Civ. A.) 93 SW 206; St. Louis South- 
western R. Co. v. Knight, 20 Tex. Civ. 
A. 477, 49 SW 250. 

W. Va.—Snyder v. Pittsburgh, ete., 
BICOL Wins Vidic 4: 

See Abrams v. Seattle, etc., R. Co., 
27 Wash. 507, 68 P 78 (it is such care 
as reasonably careful and prudent 
railway companies generally exercise 
under circumstances entirely similar 


to those surrounding the particular 
case). 
[a] Care required of private indi- 


viduals.—Railroad companies are held 
to the exercise of the same degree of 
care as private individuals in prevent- 
ing injuries to others. Ohio, etc., R. 
eri v. Shanefelt, 47 Ill. 497, 95 AmD 

44, Western, etc, R. Co. v. May- 
nard, 139 Ga. 407, 77 SE 399; Riley v. 
Chicago, etc., R. Co., 71 Minn. 425, 74 
NW 171; Diamond v. Northern Pac. R. 
Co., 6 Mont. 580, 13 P 367. 

45. Fla.—Jacksonville, ete., R. Co. 
v. Peninsular Land, etc., Co., 27 Fla. 1, 
9 S 661, 17 LRA: 33. 

Ind.—Pittsburgh, Re COA. 
Noel, 77 Ind. 110. 

Iowa.—Jackson v. Chicago, etec., R. 
Co., 31 Iowa 176, 7 AmR 120 


etc., 


Mich.—Hagan v. Chicago, etce., R. 
Co., 86 Mich. 615, 49 NW 509; Jones v. 
Michigan Cent. R. Co., 59 Mich. 437, 
26 NW 662. 

Minn.—Riley v. Chicago, ete. R. 
Co., 71 Minn. 425, 74 NW 171. 

Mo.—Palmer v. Missouri Pac. R. 


Co., 76 Mo. 217. 

Nev.—Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 389; Collins v. 
New York, ete., R. Co., 5 Hun 499. 

Pa.—Frankford, ete., Turnp. Co.’ v. 
Philadelphia, etc., R. Co., 54 Pa. 345, 
93 AmD 708. 

Va.—wNorfolk, ete., R. Co. v. Thom- 
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quired.>+ 


What 


reasonable eare. 


eare.°® 


have been re- 


as, 110 Va. 622, 66 SE 817. 

Wis.—Marvin v. Chicago, etc., R. 
Coe 79 Wis. 140, 47 NW 1123, 11 LRA 
06. 

See also Negligence § 59. 

46. Ala.—Southern R. Co. v. Dick- 
ens, 161 Ala. 144, 49 S 766. 


Del. Chorman v. Maryland, etc., R. 
Co., 28 Det. 339, 93 A 559. 

Fla.—Jacksonville, ete. R. Co. v. 
Peninsular Land, etc., Co., 27 Fla. 1, 


9S 661, 17 LRA 33. 

Ind.—Lake Erie, etce., R. Co. v. Low- 
der, 7 Ind. A. 537, 34 NE 447, 747. 

Iowa.—Jackson v. Chicago, etc., R. 
Co., 31 Iowa 176, 7 AMR 120. 

Minn.—Solum v. Great Northern R. 
Co., 63 Minn. 233, 65 NW 443. : 

Nev.—Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

Tenn.—Louisville, ete. R. Co. v. 
Fort, 112 Tenn. 432, 80 SW 429. 

Tex.—Martin v. Texas, etc., R. Co., 
87 Tex. 117, 26 SW 1052. 

Vt.—Van Dyke v. Grand Trunk R. 
on 84 Vt. 212. 78 A 958, AnnCas1913A 
40. 

Va.—Norfolk, etc., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817. 

Wash.—Firemen’s Fund Ins. Co. v. 
Oregon-Washington R., etc., Co., 96 
Wash. 113, 164 P 765; Abrams v. Seat- 
tle, etce., R. Co., 27 Wash. 507, 68 P 78. 

W. Va.—McLaughlin v. Baltimore, 
ete., R. Co., 75 W. Va. 287, 83 SE 999. 

47. Frankford, ete., Turnp. Co. v. 
Philadelphia, etc., R. Co., 54 Pa. 345, 
93 AmD 708; Brighthope R. Co. v. 
Rogers, 76 Va. 443, 450. 

“What may be reasonable care in 
one case, might be gross negligence in 
another.” Brighthope R. Co. v. Rog- 


Jacks Chicago, 
oo RCo; "31 reas 176, “177, 7 AmR 

Minn.—Solum vy. Great Northern R. 
Co., 63 Minn. 233, 65 NW 443. 

Nev.—Longabaugh v. Virginia City, 
ete.,.R. Co. 9 Nev.,271. 

N. Y.—Fero v. Sate etek. Cos 
22.N. Y.. 209,78 AmD 178. 

Va.—Norfolk, etc., R. Co. v. Thom- 
as, 110 Va. 622,.66 SE 817. 

‘what would be negligence in han- 
dling a loaded gun would not be care- 
lessness in the use of a walking stick. 
Gunpowder or nitro-glycerine handled 
with no more care than an ordinarily 
prudent and cautious man exercises 
over harmless agents would be the 
most criminal negligence. Fire being 
a destructive element, persons using 
it are required to exercise all reason- 
ably careful and prudent precautions 
against its spread.’ Jackson vy. Chi- 
cago, etc., R. Co., supra. 

49. U. S—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356. 

Ind.—Lake Erie, etc., R. Co. v. Mc- 
Fall, 72 NE 552; Pittsburgh, ete; K. 
Co. v. Noel, 77 Ind. 110. 

Mich.—Jones vy. Michigan Cent. R. 
Co., ee Mich. 437, 26.NW 662. 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 389; Bradshaw 
v. Rome, etc., R. Co., 1 NYS 691. 


[§ 1245] 2. Under 
at rule of liability for injuries by fires set out by 
railroad companies prevailing in the absence of stat- 
utory regulation®’ has been expressly affirmed by. 
statute in some jurisdictions.®8 


| —_ 


[8§ 1244-1245 


So also the place at which the locomotive 
or train is being operated,®? the character of the 
vegetation of the territory through which the road - 
runs, and its combustible nature,°* or of the prop- 
erty near the track,®* and like circumstances must, 
be taken into consideration in determining what is. 


It has also been held that the ne- 


cessities of the railway service and the duty of the 
company to its patrons and the public must be taken 
into consideration in determining what is reasonable 


Statutes®®’—a. In General. 


However, in other. 


Tenn.—Louisville, ete, R. Co. 
Fort, 112 Tenn. 432, 80 SW 429. 

Va.—Norfolk, ete., R. Co. v. Thom- 
as, 110 Va. 622, 66 SE 817. : 

W. Va.—McLaughlin v. Baltimore, 
etc., Ri Co." 7b We Va. 287, 88 SHr999e 

Wis. —Marvin v. Chicago, yuo 1a 
Eos 79 Wis. 140, 47 NW 1123, 11 LRA 

[a] If season is unusuaily dry, the 
railroad company is bound to take ex- 
tra precautions against fire. Pitts- 
burgh, etc., R. Co. v. Noel, 77 Ind. 110. 
Compare Tribette v. Illinois Cent. R.- 
Co., 71 Miss. 212, 13 S 899 (holding 
that the fact that the season is unusu-— 
ally dry does not make it incumbent 
on the railroad company to procure 
and use tarpaulins or to keep on hand 
appliances for the extinguishment of. 
fire communicated by its locomotives 
to cotton on its station platforms). 

50. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356. 


Vv. 


Fla.—Jacksonville, ete, R. Co. v.- 
Peninsular Land, ete., Co., 27 Fla. 1, 
Lot 9 S\661,017 LRA 33) ee : 

Ind.—Lake Erie, etce., R. Co. v. Mc- 


Fall, 72 NE 552. 
Mich.—Jones v. Michigan Cent. R- 
Co., 59 Mich. 437, 26 NW 662. 
Minn. —Riley v. es Be etc., R. Co., 
71 Minn. 425, 74 NW 171 
Mo.—Palmer y. Missouri Pac. Reo 
. Rome, etc., R. Co., 


Co., 76 Mo. 217. 

N. Y.—Webb v 
49 N. Y. 420, 10° AmR 389; Fero v. 
Buffalo, ete., ’R. Co. 22nNG Xe 209, 78 
AmD 178; Ft a Sian v. Rome, éte., 
R. Co., 1 NYS 69 

Tenn ain oeiae ays ete... BR. 

Fort, 112 Tenn. 432, 80 SW 429. 

Va.—Norfolk, etc., R. Co. v. Thom- 
as, 110 Va. 622, 66 SE 817. 

W. Va.—McLaughlin vy. Baltimore, 
CLC Pts COs (Oy Wisk Vicke oS hea ak 

Wis.—Marvin v. Chicago, ete., R. 
oor 79 Wis. 140, 47 NW 11238, 11 LRA 

[a] Spread of fire by winds which 
are usual at the season and place must 
be reasonably provided against by the 
railroad company. Palmer v. Mis- 
souri Pac. R.-Co., 76 Mo. 217. : 

51. Grand Trunk R. Co. v. Richard- 
son, 91 U. S. 454, 23 L. ed. 356. And 
see cases supra notes 49, 50. 

52. See infra § 1267. 

53. Jones v. Michigan Cent. R. Co., 
59 Mich. 437, 26 NW 662; Riley v. Chi- 
cago, etc, R. Covent. Minn. 425, 74 
NW 171; Marvin V. Chicago, etec., R. 
ae 719 Wis. 140, 47 NW 1128, 11 LRA 


eek Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

55. Riley v. Chicago, etc., R. Co., 71 
Minn. 425, 74 NW 171. 

56. Liability as affected by con- 
tributory negligence see infra § 1298, 


Co. ve 


57. See supra § 1243. 
58. See statutory provisions. 
{a] Particular statutes construed. 


—St. Louis, etc., R. Co. v. Madden, 77 
Kan. 80, 93 P 586; Mobile, ete., R. Co. 
v. Gray, 62 Miss. 383. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


es fore oa 


fi 
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jurisdictions, the rule has been greatly changed by 
Thus the doctrine that negligence is an in- 
dispensable element of liability has in many juris- 
dictions been abrogated either wholly or in part by 
By some statutes, absolute liability re- 
gardless of negligence is imposed on railroad com- 


statute. 


statute.°9 


59. See statutory provisions; and 
cases infra this section. 

[a] Basis of legislation.—‘'The 
motives which have induced, and the 
reasons which justify, the legislation 
now in question, may be summed up 
thus: Fire, while necessary for many 
uses of civilized man, is a dangerous, 
volatile and destructive element, which 
often escapes in the form of sparks, 
capable of being wafted afar through 
the air, and of destroying any com- 
bustible property on which they fall; 
and which, when it has once gained 
headway, can hardly be arrested or 
eontrolled. Railroad corporations, in 
order the better to carry out the pub- 
lic object of their creation, the sure 
and prompt transportation of pas- 
sengers and goods,- have been au- 
thorized by statute to use locomotive 
engines propelled by steam generated 
by fires lighted upon those engines. 
‘It is within the authority of the leg- 
islature to make adequate provision 
for protecting the property of others 
against loss or injury by sparks from 
Such engines. The right of the citi- 
zen not to have his property burned 
without compensation is no less to be 
regarded than the right of the cor- 
poration to set it on fire. To require 
the utmost care and diligence of the 
railroad corporations in taking pre- 
cautions against the escape of fire 
from their engines might not afford 
sufficient protection to the owners of 
property in the neighborhood of the 
railroads. When both parties are 
equally faultless, the legislature may 
properly consider it to be just that 
the duty of insuring private property 
against loss or injury caused by the 
use of dangerous instruments should 
rest upon the railroad company, which 
employs the instruments and creates 
the peril for its own profit, rather than 
upon the owner of the property, who 
has no control over or interest in 
those instruments.” St. Louis, ete., 
R. Co. v. Mathews, 165 U. S. 1, 26, 17 
SCt 243, 41 L. ed. 611 [quot Yazoo, 
etc., R. Co. v. Washington, 113 Miss. 
105, 73 S 879, 880]. Similar state- 
ments see British America Assur. Co. 
vy. Colorado, etc., R. Co., 52 Colo. 589, 
125 P 508, 125 P 1135, 41 LRANS 1202; 
Martin v. New York, etc., R. Co., 62 
Conn. 331, 25 A 239; Farren v. Maine 
Cent. R. Co.,-112 Me. 81, 90 A 497, 52 
LRANS 203. He, 

60. See statutory provisions. 

[a] As in Arkansas and Colorado 
see Helena Southwestern R. Co. v. 


Coolidge, 169 Ark. 552, 275 SW 896; 


Clark v. St. Louis, etce., R. Co., 132 
Ark. 257, 201 SW 111; Cairo, etce., R. 
Go. v. Brooks, 112 Ark. 298, 166 SW 
i67;. Evins v. St. Louis, etc., R. Co., 
104 Ark. 79, 147 SW 452; St. Louis, 
ete., R. Co. v. Shore, 89 Ark. 418, 117 
SW 515, 16 AnnCas 939; Rhinehart v. 
Denver, ete., R. Co., 61 Colo. 369, 158 
P 149; Smith v. Denver, etc., R. Co., 
54 Colo. 288, 130 P1009; British Amer- 
ica Assur. Co. v. Colorado, etc., R. Co., 
52 Colo. 589, 125 P 508, 125 P 1135, 41 
LRANS 1202; Union Pac. R. Co. v. De 
Busk, 12 Colo. 294,20 P 752, 18 AmSR 
221, 3 LRA 3850; Union Pac. R. Co. v. 
Arthur, 2 Colo. A. 159, 29 P 1031; Den- 
ver, etc., R. Co. v. DeGraff, 2 Colo. A. 
42, 29 P 664. it 

[b] In Iowa (1) it was originally 
assumed that a statute providing that 
companies “‘shall be liable for all dam- 
ages by fire that is set out or caused 
by the operating” of their roads cre- 
ated an absolute liability irrespective 
of negligence. _Rodemacher v. Mil- 
waukee, etc., R. Co., 41 Iowa 297, 300, 
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20 AmR 592. (2) In a later decision 
this assumption was disapproved, and 
it was expressly declared that the 
statute made the fact of the injury oc- 
curring in the manner therein de- 
scribed only prima facie evidence of 
negligence which may be rebutted by 
proof of freedom from negligence. 
Small y. Chicago, etc., R. Co., 50 Iowa 
338. (3) And, as elsewhere shown, 
this is now the settled rule in this 
state. See infra § 1374. 

[ec] Fires set by employees en- 
gaged in cleaning roadbed.—Under the 
above statutes, a company is absolute- 
ly liable not only for fires set out by 
its locomotives and machinery, but for 
fires set out by its employees, while 
engaged in the work of cleaning the 
roadbed or right of way. Clark v. St. 
Louis,. ete., R. Co., 182 Ark. 257, 201 
SW 111. : 

{d] Fires not caused by locomotive 
or originated by act of employees.— 
(1) The statute does not make com- 
panies absolutely liable for damages 
caused or set out by others than serv- 
ants or employees of railway compa- 
nies or fires that were not shown to 
have been caused by the.character of 
machinery mentioned, or by some posi- 
tive or affirmative act of the em- 
ployees in originating the fires, which 
caused the loss or which damaged the 
property. In other words, for the 
mere omission on the part of the seryv- 
ants and employees to extinguish or to 
prevent the spreading of fires on their 
right of way started by others or the 
origin of which is unknown, the rail- 
way companies are not absolutely lia- 
ble for damages for the loss caused 
by such fires. -It is only where the 
Servants and employees were negli- 
gent in failing to extinguish or to 
prevent the spreading of such fires 
that the railway companies would be 
liable. Clark v. St. Louis, etc., R. Co., 
132 Ark. 257, 201 SW 111. (2) And 
this not because of the statute, but 
because of their common-law liability 
for injury and the consequent dam- 
age caused by their negligence. Clark 
v. St. Louis, etc., R. Co., supra. 

61. See statutory provisions. 

62. See cases infra this note; 
notes 638-75. P 

[a] Absolute liability limited to 
fire set by locomotives.—(1) Under 
statutes of the character above set 
out, liability arises only in case of 
injury from fire communicated by lo- 
comotives.. New York Cent. R. Co. 


and 


| v. William Culkeen, etc., Co., 249 Mass. 
it is not 


71, 144° NE 96. (2) -But 
necessary that the fire should be di- 
rectly and immediately communicated 
from locomotives. Chapman v. At- 
lantic, ete., R.-Co., 37 Me. 92; Hart v. 
Western R. Corp., 13 Mete. (Mass.) 99, 
46 AmD 719; Hooksett v. Concord R. 
Co., 38 N. H. 242. (3) Thus, where a 
shop adjoining a railroad track was 
destroyed by fire communicated by a 
locomotive, and while the shop was 
burning the wind blew across the 
street sixty feet upon a house and set 
it on fire, the fire was communicated 
to the house by the locomotive, with- 
in the meaning of the statutes. Hart 
v. Western R. Corp., supra. 

{b] Absolute liability imposed by 
charter on designated railroad compa- 
ny.—In Rhode Island the provisions 
of the charter of the New York, Prov- 
idence and Boston Railroad Company 
(Act Gen. Assem. June 30, 1836 § 2) 
imposed absolute liability on the com- 
pany for damages arising from the 
burning of property communicated 
from its locomotives or other vehi- 


[5h C.SAY 1147 


panies for injuries to property from fires resulting 
from the operation of their roads, however they may 
be caused,°°® while by others, less comprehensive in 
their provisions,®! such absolute liability is imposed 
for injuries from fires communicated by locomo- 
tives,°2 as in Connecticut,**? Indiana,°* Maine,®°® 


cles. Gorham Mfg. Co. v. New York, 
ete,, R:. Co. 27R» 1. '35,/60 A 638. Mae= 
Donald v. New York, etc., R. Co., 25 R. 
I. 40, 54 A 795; MacDonald vy. New 
Sah ete}! Ri. Co. 423) Re Te a587) Si 
{[c] In Utah (1) under a statute 
containing practically the same pro- 
visions as those of others here con- 
sidered, and providing that any com- 
pany constructing or operating lines 
of railroads shall be liable for all 
damages which may be _ sustained 
through. destruction of | property 
caused by fire communicated from its 
locomotives, it was said that proof of 
such destruction makes out a prima 
facie case and the burden is then on 
defendant to show that the fire was 
not the result of its negligence. This 
proposition was immediately followed 
by the statement “but, if negligence 
were necessary to be shown, it seems 
that this was done.” Anderson v. Wa- 
Satchyvetcsy Rev Co. pec tah bts toed 
(2) It was held that, if the fire was 
carried from the locomotive by the 
wind to grass and weeds and thence to 
the property destroyed, there was a 
communication of the fire from the 
locomotive as contemplated by the 
statute. Anderson y. Wasatch, etc., 

a OOs,..su pra. 

[d] Under Canadian statutes (1) 
on proof by plaintiff that his property 
has been damaged by fire started by 
a locomotive, he is entitled to recover 
the full amount of damages, unless it 
is shown that ‘defendants used mod- 
ern and efficient appliances and have 
not otherwise been guilty of negli- 
gence, in which event plaintiff can re- 
cover only five thousand dollars, no 


-matter how great his damage has 


been. Leger v. Rex, 43 Can. S. C. 164, 
17 AnnCas 189; Duclos v. Rex, 13 Can. 
Exch. 452; Dutton v. Canadian Nat. 
R. Co., 26 Man. 493; Conway v. Dennis 
Canadian R. Co., 7 OntWN 236. (2) 
If the communication of the fire to 
the property destroyed is due to neg- 
ligence, the total amount of the loss 
may be recovered. Leger v. Rex, su- 
pra. (3) To determine the propor- 
tion of loss by fire which an owner is 
entitled to recover from a railway 
company having regard to the stat- 
utes, the court may order the trial of 
an issue to determine: First, whether 
the fire causing the damage resulted 
from the negligence of the company; 
second, whether any, an‘d, if so, what 
claims exist for loss caused to other 
persons by the same fire. Fawcett v. 
Canadian Pac. R. Co., (Ont.) 17 Can. R. 
Cas. 313. 

63. See Gra Rock Spring Water 
Co. v. Central New England R. Co., 93 
Conn. 77, 105 A 350; Martin vy. New 
Miorks? CtC.; Ri Coss 62, COnn.n3o1),c120 x 
239; Grissell v. Housatonic R. Co., 54 
Conn, 447, 9 A 137, 1 AmSR 138 [writ 
of error dism 140 U. S. 684 mem, 11 
SCt 1022 mem, 35 L. ed. 595 mem]. 

64. See Pittsburgh, ete., R. Co. v. 
Home Ins. Co., 183 Ihd. 355, 108 NE 
525, AnnCasl1918A 828; Pittsburgh, 
etc., R. Co. v. Chappell, 183 Ind. 141, 
106 NE 408, AnnCas1918A 627; Wa- 
bese R. Co. v. Beach, (Ind. A.) 147 NE 

65. See Pine Spring Sanatarium Co. 
v. Grand Trunk R. Co., 120 Me. 99, 112 
A 905; Farren v. Maine Cent. R. Co., 
112 Me. 81, 90 A 497, 52 LRANS 203; 
Dyer v. Maine Cent. R. Co., 99 Me. 
195, 58 A 994, 67 LRA 416, 2 AnnCas 
457; Boston Excelsior Co. v. Bangor, 
ete., “R..Co., “93 Me. 52; 44° A 138 Ri4a7 
LRA 82; Stearns v. Atlantic, etc., R. 
Co., 46 Me. 95. 
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Massachusetts, °° 


66. See Day v. Boston, etc., R. Co., 
225 Mass. 538, 114 NE 725; Hammond 
v. New York, etc., R. Co., 211 Mass. 
549, 98 NE 582; New England Box Co. 
ve. New York Cent, etc., R. Co., 210 
Mass. 465, 97 NE 140; Perley v. East- 
ern R. Co., 98 Mass. 414, 96 AmD 645; 
Ross vy. Boston, etc., R. Co., 6 Allen 
(Mass.) 87; Lyman y. Boston, etc., R. 
Corp., 4 Cush. (Mass.) 288. 

67. See Dumbeck vy. Chicago Great 
Western R. Co., 177 Minn. 261, 225 NW 


111; Carr v. Davis, 159 Minn. 485, 199 
NW 237; Anderson v. Minneapolis, 
ete., R. Co., 146 Minn. 430, 179 NW 
45; Home Ins. Co. v. Chicago, etc., R. 


Co., 146 Minn. 240,178 NW 608; Math- 
wig v. Minneapolis, etc., R. Co., 145 
Minn. 429, 177 NW 6438; Farrell v. 
Minneapolis, ete., R. Co., 121 Minn. 
357, 141 NW 491, 45 LRANS 215; Lit- 
tle (Gedar Cong. v.. Chicago, etc, R. 
Co., 119 Minn. 181, 137 NW 970; Bab- 
cock vy. Canadian Northern R.-Co., 117 
Minn, 434, 136 NW 275, St unenae rit 
924. See also Chicago, CUT ELGG: 
Kendall, 186 Fed. 139, 108 CCA 251 
(construing Minnesota law). 

68. See Folsom y. Illinois Cent. R. 
Co., 116 Miss. 561, 77 S 604; Richland 


Planting Co. v. Yazoo, etc., R. Co., 113 
Miss. 154, 74 S 126. 
69. See Farmers’ El., ete., Co. v. 


Hines, 294 Mo. 639, 650, 248 SW 140 
{cit Cyc]; Murphy v. St. Louis, etc., 
R. Co., 248 Mo. 28, 154 SW 106; Fritz 
v. St. ‘Louis, CtCh COs eae Mo. 62, 
148 SW 74; Wabash R. Co. v. Ordel- 
heide, 172 Mo. 436, 72 SW 684; 
bermen’s Mut. Ins. Co. v. Kansas City, 
etc., R. Co., 149 Mo. 165, 50 SW 281; 
Campbell v. Missouri Pac. R. Cor 121 
Mo. 340, 25 SW 936, 42 AmSR 53 0, 25 
LRA 175; Mathews v. St. Louis, ete., 
R. Co., 121 Mo. 298, 24 SW 591, 25 LRA 
161; Frame v. Kansas City, etc., R. 
Co., (Mo. A.) 209 SW 314; Jones v. 


Chicago, etc., R. Co., (Mo. A.) 204 SW, 


Slack v. St.-Louis, etc., R. Co., 
(Mo. A.) 187 SW 275; Cunningham 
Vist wouls.retc,, Ry Con WZ) Mo. A. 
590, 155 SW 871; Hudspeth v. St. Lou- 
is, etc., R. Co., 172 Mo. A. 579, 155 SW 
868. 


192; 


70. See Hooksett v. Concord R. Co., 
38 N. H. 242. 
71. See Schaff v: Coyle, 121 Okl. 


228, 249 P 947; Midland Valley R. Co. 
v. Lynn, 38 Okl. 695, 135 P 370. 

72. See Polt v. Chicago, etc., R. Co., 
26 S. D. 378, 128 NW 472 [rev on oth- 
er grounds 232 U.S. 165, 34 SCt 301, 
58 L. ed. 554}; Jensen v. South Da- 
iota Cent. (Ra Co... 25 2S.) De 250637519 
127 NW 650, 35 LRANS 1015, AnnCas 
1912C 700 [cit Cyc]. 

73. Anderson v. Wasatch, etc., R. 
Co., 2 Utah 518, 

74. See Virginian R. Co. v. London, 
148 oe 699, 1389 SE 328; Chesapeake, 
etc., R. Co. v. Ware, 122 Va. 246, 
SE 183; Norfolk, etc., R. Co. v. Spates, 


Minnesota,®” Mississippi,®® Mis- 
souri,°® New Hampshire,7° Oklahoma,* South Da- 
kota,*? Utah,’* Virginia,7* and Canada,’® or for in- 
juries from fires originating on their lands caused 
by operating their roads,** or for injuries by fire 
communicated by locomotives or originating within 
the limits of the right of way in consequence of the 
act of its authorized agents or employees.** 
Statutes not imposing absolute liability. Statutes, 
by which it is provided that, where it is shown that 
the fire causing the injury was caused by sparks or 
cinders from a locomotive of a railroad company or 
by the operation of its railroad, a prima facie case 
of negligence is made out which imposes on defend- 
ant the burden of showing that it was free from 
negligence,‘® do not eliminate negligence as an es- 
sential element of the company’s liability but may 
be said to affirm its necessity, So a statute making 
a company liable for injuries to property by fire 


Lum- | 
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woods, 
rect 


122 Va. 69, 94 SE 195. 

75. See Leger v. Rex, 43 Can. S. C. 
164, 17 AnnCas 189. 

76. See statutory provisions. 

[a] As in Ohio see Lake Erie, etc., 
R. Co. v. Falk, 62 Oh. St. 297, 56 NE 
1020; Toledo Terminal R. Co. v. Mauk, 
9 Oh. A. 438; Lake Erie, ete., R. Co. 
v. Falk, 16 Oh. Cir. ‘Ct. 125, 8 Oh. Cir: 
Dec. 765. Compare Continental Trust 
Co. v. Toledo, etc., R. Co., 89 Fed. 637 
(where Judge Taft, in construing this 
statute which he properly character- 
ized as a very bungling piece of leg- 
islation, held that the statute did not 
render the railroad company liable in 
the absence of negligence). 

[b] “Originating” on company’s 
land.—(1) 'Under 91 Oh. L. p 187 it is 
only when the fire causing the dam- 
ages originates on the railroad com- 
pany’s land that it is liable in the 
absence of negligence. When it orig- 
inates on adjacent land, the company 
is liable only if the fire is caused in 
whole or in part by sparks from an 
engine in passing over the road, and 
where it is guilty of negligence, but 
the fact that the fire was so caused is 
prima facie evidence of negligence on 
its! part: . Baltimore, ete; .R.. Co. ve 
Kreager, 61 Oh. St. 312, 56..NE) 203; 
Lake Shore, etce., R. Co. v. Anderson, 
iaOhe Cin sCECNRIS5 Li? aeOh Cir. cers 
577. (2) Where a building on the 
right of way is set on fire and the fire 
is communicated to an adjoining 
building, the fire originates on defend- 
ant’s land within the meaning of such 
a statute. Martz v. Cincinnati, etc., 
Ri, @o., 2 Ohy Cirn Ct 44555 (Oh (ir 
Deo. 451: 

[c] What is land belonging to 
company.—Land owned by a railroad 
company under a lease for a term of 
years for erection thereon of a grain 
elevator and which is occupied and 
controlled by the lessee is not land 
belonging to the company, within a 
statute imposing absolute liability on 
a railroad company for fires originat- 
ing on land belonging to it and caused 
by its operation. Compton v. Cincin- 
nati, etc., KR: Cos m21Ohe Al 3223 

77. See statutory provisions. 

[a] Asin South Carolina see Green 
Brabham Co. v. Atlantic Coast Line 
R. Co, 87 SMC. .258) 69 ‘Sh 290" seeo- 
ple’s Oil, etc., Co. v. Charleston, etc., 
R. Co., 83 S: C. 630, 65 SE 733- Hutto 
v. Seaboard Air Line R. Co., 81 S. C. 
567, 62 SE 835; Brown v. Carolina 
Midland R. Co., 67 S. C. 481, 46 SE 283, 
100 AmSR 756; Hunter v. Columbia, 
ete, KR.) Cost (SS CVS6e 19F Shag 
Rogers v. Florence R. Co. 31 S. C 
378, 9 SE 1059; Thompson v. Rich- 
mond, etc., R. Co., 24 S. C. 366. See 
also Hines v. Rittenberg, 262 Fed. 87 
(construing South Carolina law). 

{b] “Right of way,’ as used in 
Code L. (1902) § 2185, rendering a 
railroad company liable for fire com- 


“setting on fire” 
that cannot be avoided, and does not render liable 
a railroad company from whose engine fire escaped 
in the absence of any defect in the construction of 
the engine or lack of care or skill in operating it.8? 

[§ 1246] b. Validity of Statutes. 
this character’* have been frequently assailed as in 
violation of organic’ law of state and federal govern- 
ment, but their validity has been uniformly upheld.8*. 
Thus it has been held that these statutes do not im- 
pair the obligation of contracts*® or deny the equal 
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communicated by a locomotive unless due diligence 
is used and suitable expedients employed to prevent 
such injury*® does not make a railroad company 
hable if it is not in fault.®° 
that a statute providing for absolute lability irre-, 
spective of negligence of a person setting a fire in. 
marshes, or prairies’! contemplates a di- 


And it has been held 


not the result of accident 


Statutes of 


municated by its locomotives or orig- 
inating on its right of way, does not 
refer to the title of the company, but 
is used to designate the locality from 
which a fire must originate to render’ 
the company liable. Brown v. “Caro= 
lina Midland R. Co., 67 S. C. 481, 46 
SE 283, 100 AmSR 756. : 


78. See infra § 1374. 
79. See statutory provisions. 
80. Ide v. Boston, etce., R. Co., 83 


Vt. 66, 74 A 401. 

81. See statutory provisions. 

82. Missouri, etc., R. Co..v.. David- 
son, 14 Kan. 349. 

83. See Supra § 1245. 

84. U. S.—Sunlight Carbon Co. v. 
St. Louis, ete., R. Co., 15 F. (2d) 802. 

Ark.—Cairo, etc., R. Co. v. Brooks, 
112 Ark. 298, 166 SW 167; Central 
Arkansas, etec., R. Co. v. Goelzer, 92 
Ark. 569, 123 SW 781. 

Colo.—Union Pac., etc., R. Co. v. 
Williams, 3 Colo. A. 526, 34 P 731; 
Denver, etc., R. Co. v. De Graff, 2 Colo. 
A. 42, 29 P 664. 

Conn.—Martin v. New York, ete., R. 
Co.,.62 Conn. 331, 25 A 239. 

Me.—Chapman v. Atlantic, ete., R. 
Co., 37 Me. 92. 

Mass.—-Lyman vy. Boston, Re 
Corp., 4 Cush. 288. 

Mo.—Blackmore v. Missouri Pac. R. 
Co., 162 Mo. 455, 62 SW 993; McKFar-= 
land v. Missouri, etc., R. Co., 94 Mo. 
A. 336, 68 SW 105 

See also cases infra notes 85-88. 


etc., 


85. . S.—St. Louis, ete., R. Co. v. 
Mathews, 165 U. S. 1, 17 SCt 243, 41 
L. ed. 611. 


Colo.—Union Pac. R. Go. v. De Busk, 
12 Colo. 294, 20 P 752, 13 AmSR 221, 
3 LRA 350 

Conn.—Grissell v. Housatonic R. 
Co., 54 Conn. 447, 9 A 187, 1 AmSR 138 
[writ of error dism 140 U. S. 684 mem, 
11 SCt 1022 mem, 35 L. ed. 595 mem. 

Ind. —Pittsburgh, éete., KR. oCo: 
HOS Ins. ‘Cos 183) Ind. 355, #108 NE 
52 AnnCasl1918A 828; Pittsburgh, 
ee R. Co. v. Chappell, 183 Ind. 141, 
106 NE 403, AnnCas1918A 627. 

Iowa.—Rodemacher v. Milwaukee, 
etc., R. Co., 41 Iowa 297, 20 AmR 592. 


Me.—Pratt v. Atlantic, ete., R. Co., 
42 Me. 579. 
Mo.—Adams v. St. Louis, ete. R. 


Co., 138 Mo. 242, 28 SW 496, 29 SW 
836; Mathews v. St. Louis, ete., R. Co., 
121 Mo. 298, a SW 591, 25 LRA 161 
ave 165 U. S. TOL ISCt 248, 41 L. ed. 
Oh.—Baltimore, ete, R. Co. 
Kreager, 61 Oh. St. 312, 56 NE 302. 
Ss. C—Mobile Ins. Go. v. Columbia, 
etc., R. Co., 41 S. C. 408, 19 SE 858, 44 


Vv. 


AmSR 725; Lipfeld v. Charlotte, ste. By 
R. Co. 41'S. C. 285, 19 SE 497; Mc- 
Candless v. Richmond, etc., R. Co.. 38 


S.C. 103, 16 SE 429, 18 LRA 440. 

[a] Rights previously granted by 
charter.—(1) Rights given by charter 
which authorize the use of fire in op- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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protection of the law,®* or abridge the privileges or 
immunities of citizens of the United States,’’ or 
violate a state constitutional provision which prohib- 
its discrimination and unequal restraints and disqual- 
ifications,*® or deprive railroad companies of their 
property without due process of law,8® or interfere 
with the power of congress to regulate commerce 
among the several states.°° Nor do these statutes 
contravene a state constitutional provision declaring 
private property only subservient to the public wel- 
fare and aside from that inviolate.°1 These statutes 
have also been sustained on the ground that their 
enactment is a valid exercise of the police power,®? 
although this has been denied in a decision in which 
the statutes were nevertheless upheld on other 
grounds.®? 

[§ 1247] c. Nature, Construction, and Operation 
of Statutes—(1) In’ General. Although there is 
some authority to the effect that statutes of this char- 
acter®* are to be strictly construed because of the 
fact that they create a special and exceptional lia- 
bility,®®> the weight of authority is that such stat- 
utes are not penal but remedial in their nature,°®® 
and, as such, are to be construed liberally,®* so as 
to secure the parties injured an indemnity from those 
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who reap the advantages and profits arising from the 
dangerous mode of locomotion, by means of which 
buildings and other property are destroyed.°® 

[§ 1248] (2) As Imposing Liability of Insurers.°? 
The liability imposed by these statutest has been 
described as a liability without fault,? and their 
effect is to make railroad companies insurers against 
damages caused by fire originating in the manner 
therein designated,? which liability is not affected 
by the fact that the owner of the property burned 
has collected insurance on it.4 

[§ 1249] (3) As Affecting Liability for Personal 
Injuries. Statutes imposing absolute liability on 
railroad companies for property injured by fires com-: 
municated by locomotive engines® are limited to lia- 
bility for property destroyed and do not authorize a 
recovery for personal injuries or death resulting 
from a fire started by a locomotive without proof of 
negligence.® 

[§ 1250] (4) As Affecting Right To Bring Com- 
mon-Law Action Based on Negligence. In some ju- 
risdictions these statutes’ are held not to supersede 
the right to bring an action at common law against 
railroad companies for injuries to property by fires 
caused by their negligence,® the statutes, it is said, 


erating their locomotives and require 
them to run their trains by subjecting 
the companies to increased burdens 
are not impaired by these statutes. 
Grissell v. Housatonic R. Co., 54 Conn. 
447, 9 A 137, 1 AmSR 1388 [writ of er- 
ror dism 140 U. S. 684 mem, 11 SCt 
1022 mem, 35 L. ed. 595 mem]; Math- 
ews v. St. Louis, etc., R. Co., 121 Mo. 
298, 24 SW 591, 25 LRA 161 [aff 165 
Wes. 1, 17 SCt 243, 41 Tf. ed. 611].> (2) 
Although the contract between the 
state and the corporation is that the 
latter may propel its trains by the use 
of steam generated by fire, there is 
no agreement that the company shall 
be exempt from liability for the con- 
Sequences resulting to others from its 
use of fire. In respect of such conse- 
quences it is subject to control by 
remedial laws to the same extent as 
natural persons. Fire when uncon- 
trolled is necessarily destructive of 
property, and damage so caused was 
recoverable at common law without 
proof of negligence. There is no rea- 
son why the common law may not, or 
indeed should not, be restored in cases 
where the lawful use of property by 
one necessarily exposes the property 
of others to damage by fire. Campbell 
v. Missouri Pac. R. Co., 121 Mo. 340, 
25 SW 936, 42 AmSR 530, 25 LRA 175. 

[b] Contract between landowner 
and corporation.—Such a statute does 
not violate the contract .between the 
landowner and the corporation over 
which the right of way was acquired 
on the ground that the liability for 
damages from fire was taken into ac- 
count in assessing damages for the 
right of way and was compensated 
in the payment of damages. Rode- 
macher v. Milwaukee, etc., R. Co., 41 
Iowa 297, 20 AmR 592. 

86. 'U. S.—St. Louis, etc., R. Co. v. 
Mathews, 165 U. S. 1, 17 SCt 243, 41 
reed nn Gla cee@hicago; ete. Con ve 
Kendall, 186 Fed. 139, 108 "CCA 251. 

Ark.—-Helena Southwestern a, (Co; 

v. Coolidge, 169 Ark. 552, 275 SW 896; 
St. Leuis, etc., R. Co. v. Shore, 89 Ark. 
418, 117 Sw 515, 16 AnnCas 939, 

* Colo.—Union Pac. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752, 18 AmSR 221, 
3 LRA 350. 

Conn.—Grissell v. Housatonic R. 
Co., 54 Conn. 447, 9 A 137, 1 AmMSR 138 
[writ of error dism 140 U.S. 684 mem, 
11 SCt 1022 mem, 35 L. ed. 595 mem]. 


ind, Pittsbureh, cele... vce On. 
Chappell, 183 Ind. 141, 106 NE 403, 
AnnCas1918A 627. 


Mo.—Lumbermen’s Mut. Ins. Co. v. 
Kansas City, etc., R. Co., 149 Mo. 165, 
50 SW 281; Adams vy. St. Louis, ete., 


R. Co., 138 Mo. 242, 28 SW 496, 29 SW 
836; Mathews v. St. Louis, ete, R. 
Co., 121 Mo. 298, 24 SW 591, 25 LRA 
161 [att 1650 Ua Sale LG Ce 243, 41 L. 
ed. 611]. 

Oh=—Baltimore;, ete,  RaniCon lev. 
Kreager, 61 Oh. St. 312. 56 NE 203. 

S. G.— Brown v. Carolina Midland R. 
Co., 67 S. C. 481, 46 SE 2838, 100 AmSR 
756: McCandless v. Richmond, etc., 
R, Co. 38 S. C. 103, 16 SE 429, 18 LRA 

‘It is a mistake to suppose that it 
necessarily transcends the limits of 
valid legislation, or violates the prin- 
ciple of a trust equality before the 
law, if the one using extra-hazardous 
materials or instrumentalities, which 
put in jeopardy a neighbor’s property, 
is made to bear the risk and pay the 
loss thereby occasioned, if there is no 
fault on the part of the owner of the 
property even though negligence in 
the other party cannot be proved.” 
Grissell v. Housatonic R. Co., 54 Conn. 
447, 461, 9 A 137, 1 AmSR 1388 [writ 
of error dism 140 U. S. 684 mem, 11 
SCt 1022 mem, 35 L. ed. 595 mem, and 
quot with appr St. Louis, ete., R. Co. 
v. Mathews, 165 U.S. 1, 14, 17 SCt 243, 
41 L. ed. 611]. 

87. McCandless v. Richmond, etc., 
Types 38 S. C. 103, 16 SE 429, 18 LRA 

88. McCandless v. Richmond, etc., 
Ri-Co;, supra. 

89. Sone Constitutional Law § 1027. 

90. Union Pac. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752,13 AmSR 221, 
3 LRA 350; Mobile Ins. Co. v. Colum- 
bia, etc., R..Co., 41 S. C. 408, 19 SH 
858, 44 AmSR 725; Lipfeld v. Char- 


tlotte,. etc., R.Co., 41S: C. 285,19 SE 


497; McCandless v. Richmond, etc., R. 
Co. 38 S. C..108, r6 SEH 429, 18 LRA 


91. Lake Hrie, etc., R. Co. v. Falk, 
16 Oh. Cir. Ct. 125, 8 Oh. Cir.-Dee. 765. 

92. Pittsburgh, etc., R. Co. v. Chap- 
pell, 183 Ind. 141, 106 NE 403, AnnCas 
1918A 627; Rodemacher v. Milwaukee, 
etc., R. Co., 41 lowa 297, 20 AmR 592; 
Mathews v. St. Louis, etc., R. Co., 121 
Mo. 298, 315, 24 SW 591, 25 LRA 161 
[aff 165 U. S.-1, 17 SCt 243, 41.L. ed. 
611]. See also Constitutional Law § 


6. 

“Tf the state is powerless to protect 
its citizens from the ravages of fires 
set out by agencies created by itself, 
then it fails to meet one of the es- 
sentials of a good government. Cer- 
tainly it fails in the protection of 
property.” Mathews v. St. Louis, etc., 
R. Co., supra. 

93. McCandless y. Richmond, etc., 


Vives 38 S. C. 103, 16 SH 429, 18 LRA 


94 See supra § 1245. 

95. Hunter v. Columbia, ete, R. 
Coz, 41St & 86, 19 SE 197. 

96. U. S—St. Louis, etc., R. Co. 


‘Mathews, 165 U.S. 1, 17 SCt 243, 41 


ed. 611; Grand Trunk R. COsnve Rich- 
ardson, 91. U. S..454, 23 L. ed.. 356. 

Colo.—Union Pac. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752, 13 AmSR 221, 
3 LRA 350. 

Conn.—Newton v. New York, etc., R. 
€o..56 Conn, 21, 12,A. 644: 

Me. —Pratt v. Atlantic, etc:,, R. Cox 
42 Me. 579. 

Mass.—Bassett v. Connecticut Riv-= 
er R. Co., 145 Mass. 129, 13 .NE 370, 1 
AmSR 443; Perley v. Eastern R. Co., 
98 Mass. 414, 96 AmD 645; Ross vy 
Boston; ete: Ri Come 6 Allennsi7. 

Mo.—Fritz v. St. Louis, etc.; R. Co., 
243 Mo. 62, 148 SW 7 

97. Grand Trunk ye ‘Co. v. Richard- 
son, 91 U.S. 454, 23 L. ed. 356; Martin 
v. New York, etc., R. Co., 62 Conn. 331, 
25 A 239; Wall v. Platt, 169 Mass. 398, 
48 NE 270; Bassett v. Connecticut 
River R. Co., 145 Mass. 129, 13 NE 370, 
1 AmSR 443; Perley v. Eastern R.- 
Co., 98 Mass. 414, 96 AmD 645; Ross 
v. Boston, etc., R. Co., 6 Allen (Mass.) 
87; Campbell v. Missouri Pac. R. Co., 
121 Mo. 340, 25 SW 9386, 42 AmSR 
530, 25 DRA 175. 

98. Ross. v.. Boston, ete., R. Co., 6 
Allen (Mass.) 87. 

99. Liability as insurers in absence 
of statute see supra § 1243. 

1. See supra § 1245. 

2. Boston; set@rakt. UCOM Wage bane 
ford F. Ins. Co., 252 Mass. 432, 147 NE 
904. 

8. Pine Spring Sanatarium Co. v. 
Grand Trunk R. Co., 120 Me. 99, 112 
A 905; Dyer v. Maine Cent. R. Co., 
99 Me. 195, 58 A 994, 67 LRA 416, 2 
AnnCas 457; Boston, etce., R. Co. v. 
Hartford F. Ins. Co., 252 Mass. 432, 
147 NE 904; Hammond v. New York, 
etc., R. Co., 211 Mass. 549, 98 NE 582; 
Anderson v. Minneapolis, etc., R. Co., 
146 Minn. 430, 179 NW 45; Murphy v. 
St. Louis, etc., R. Co., 248 Mo. 28, 154 
SW 106; Price v. St. Louis, ete., R. Co., 
185 Mo. A. 432, 170 SW 925. 

4. Matthews v. Missouri Pac. R, 
Co., 142 Mo. 645, 44 SW 802; Price v. 
St. Louis, ete., R. Co., 185 Mo. A. 432, 
170 SW 925. 

5. See supra § 1245. 

6. Yazoo, etc., R. Co. v. Washing- 
113 Miss. 105, 73 S 879. 

7. See supra § 1245. 
8. Blackmore y. Missouri Pac. R. 


1350" [51 -C. J] 
merely supplementing the common-law liability by 
making the liability not to depend on the negligence 
of the companies;® but there are decisions in other 
jurisdictions at variance with this rule.+° 

[§ 1251] (5) To What Railroads Applicable. 
The statutes!? apply to railroad companies which 
obtain their charters before, as well as after, their 
passage,!” and when the right of way of the company 
was acquired by deed, as well as when acquired by 
eminent domain.?? They also apply to companies 
which have leased their roads to other companies 
with stipulations that the whole transportation of 
passengers and freight upon the railroads leased 
shall be done by the lessees.14 Where the statute 
imposes absolute liability upon all railroad corpora- 
tions and provides that the term “railroad corpora- 
tions” shall be deemed to mean all railroad corpora- 
tions, companies, and individuals, owning or operat- 
ing railroads, railroads operated by partnerships are 
within its terms.'® According to some decisions, the 
term “railroad corporations” as used in the statute 
means only such companies as are common earriers,*® 
while other decisions hold that the statute applies 
with equal force to all railroads operated by steam 
power whether common carriers or not,?’ and hence 
apply to logging railroads.t® And it has been held 


Co., 162 Mo. 455, 62 SW 993; Brown 
v. Carolina Midland R. Co., 67 S. C. 
481, 46 SE 283, 100 AmSR 756; Dent 


v. South-Bound R. Co., 61 S. C. 329, 39 | common law’’). 
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a matter which by reason of the rapid 
development of railroads did not seem 
to be adequately provided for by the 


7 AN, ee | wae em 
‘ ; 4 


[§§ 1250-1253 


that a railroad corporation organized under the 
statutes as a common carrier is liable as such al- 
though it only hauls logs for a particular customer, 
since it can be compelled to carry freight to all who 
offer it for shipment over its lines.?® 

[§ 1252] (6) In -Whose Favor Applicable. 
“Property owners,” within a statute providing that — 
a railroad company shall be liable to pay property 
owners for all damages by fire from its engines,?° 
include not only those whose lands are traversed by 
the roadbed, but also those whose lands are suffi- 
ciently near thereto to be damaged by such fire.?* 

[§ 1253] (7) To What Property Applicable—(a) 
In General. Statutes imposing liability on railroad 
companies for injury or loss caused by fire in the 
absence of negligence?* have very generally been 
held to apply to injury or loss to both real and per- 
sonal property.?2 And as regards personal property, 
it has been held that the statutes are applicable al- 
though the company has no knowledge or reason or 
cause to believe that such property was situated 
where it might be so injured.24 The statutes, of 
course, apply to buildings along the route of the road 
so near: thereto as to be exposed to danger of fire 
from the locomotives,?° and in general are held to ex- 


19. Helena Southwestern R. Co. v. 
Coolidge, 169 Ark. 552, 275 SW 896. 

20. See supra § 1245. 

21. MacDonald v. New York, etc., 


SE 527; Hunter v. Columbia, etc., R. 11. See supra § 1245. Ru Co: 23" Re Lie 58,2 > be An oes. 
Co., 41 S. C. 86, 19 SE 197. See Walk- 12. Colo.—Union, Pac. R.vCo. Vv; De 22. See supra § 1245. 
er v. Missouri Pac. R. Co., 68 Mo. A.| Busk, 12 Colo. 294, 20 P 752, 13 AmSR 23. Conn.—Martin v. New York, 


465 (in which this principle is neces- 
sarily implied). 

9. Bultman v. Atlantic Coast Line 
R. Co., 103 S. C. 512, 88 SE 279. 

10. See eases infra this note. 

fa] In Colorado a statute which 
provides that ‘every railroad compa- 
ny operating its line of road, or any 
part thereof, within this state shall 
be liable for all damages by fires that 
are set out or caused by operating any 
such line of road, or any part, thereof 
. ..» Whether negligently or other- 
wise” (Colo. L. [1903] p 404 §§ 1, 2), 
is intended to cover the entire law 
upon the subject and supersedes the 
common law, and so a company is un- 
der no common-law liability for fires 
negligently set out by it, but is liable 
solely under the statute. Denver, etc., 
R. Co. v. U. S., 241 Fed. 614, 154 CCA 
372; Rhinehart v. Denver, etc., R. Co., 
61 Colo. 369, 158 P 149 [overr Smith 
v. Denver, ete., R. Co., 54 Colo. 288, 


T30F 210095). 
[b] In Massachusetts, where the 
statute imposes absolute _ liability 


only in case of injuries from fires com- 
municated by locomotives, it is held 
that in all cases to which the statu- 
tory action is applicable it is exclu- 
sive, there being no further need of 
the common-law action. New England 
Box Co. v. New York Cent., etc., R. 
Co., 210 Mass. 465, 469, 97 NE 140 
(“This is not a case of an additional 
remedy for the same cause of action 
upon the same ground of liability, but 
a change in the ground of liability. 
While the physical features of the lia- 
bility, namely, the communication of 
fire from the locomotive, are the same, 
the ground of liability is changed. 
There remains, not two. different 
grounds on either of which the in- 
jured party may proceed, but only 
one ground more favorable to one 
party and less favorable to the other 
than that theretofore existing, yet 
nevertheless, now as then, only one 


ground. The unit is changed, but it is 
stilla unit. The old has yielded to the 
new. The statute was intended 


to determine clearly and finally the 
rights and liabilities of the parties in 


221, 3 LRA 350. 
Iowa.—Rodemacher v. Milwaukee, 
etc., R. Co., 41 Iowa 297, 20 AmR 592. 
Me.—Pratt v. Atlantic, etc., R. Co., 


42 Me. 579. : 
Mass.—Ingersoll v. Stockbridge, 
etc., R. Co., 8 Allen 438; Lyman v. 


Boston, ete., R. Corp., 4 Cush. 288. 

Oh.—Baltimore, ete., R. Co. v. Krea- 
ger, 61 Oh. St. 312, 56 NE 2038. 

13. Baltimore, etc., R. Co. v. Krea- 
ger, supra. 

14. Ingersoll v. Stockbridge, etc., 
R. Co., 8 Allen (Mass.) 438, 440 (‘‘we 
can see no reason why the corpora- 
tion owning and having the profit of 
the franchise should not be held pri- 
marily responsible, as in other cases 
of injury to persons and property. It 
is within the spirit and intent, as well 
as the letter, of the law’’). 

15. Pittsburgh, etc., R. Co. v. Chap- 
pell, 183 Ind. 141, 106 NE 408, AnnCas 
1918A 627. 

16. Sisk v. White Oak Lumber Co., 
14 F. (2d) 552; Valley Lumber Co. v. 
Westmoreland, 159 Ark. 484, 252 SW 


609. 

17. Law’ v.. Prettyman, 149 Sec, 
178, 146 SE 815; Crawford v. Mullins 
Lumber Co., 110 S. C. 318, 96 SE 494. 

18. Law v. Prettyman, 149 S. C. 
178, 188, 146 SE 815; Crawford v. 
Mullins Lumber Co., 110 S. C. 318, 96 
SE 494. 

“In fact, because of the nature of 
the country through which logging 
railroads usually extend, we think 
that they give rise to even greater 
danger from fire than do railroads 
which are common carriers; for, as a 
rule, such common carriers usually 
extend in large part through open 
country, and their owners or opera- 
tors pay much attention to keeping 
their rights-of-way in proper shape, 
and adopt various precautions to pre- 
vent communication of fire from their 
locomotive engines. It is hardly rea- 
sonable to suppose that the Legisla- 
ture intended that the law should ap- 
ply to the one that is less liable to 
communicate fire and exclude the oth- 
er which is the source of the greater 
danger.” Law v. Prettyman, supra. 


ete., eR. Co: 62.Conn.. set, 200 Aw eeos 
Grissell v. Housatonic R. Co., 54 Conn. 
447, 9 A 137, 1 AmSR 1388. 

Me.—Thatcher v. Maine Cent. R. 
Co., 85 Me. 502, 27 A 519; Bean v. At- 
lantic, etc., R. Co., 63 Me. 293; Stearns 
v. Atlantic, ete.,: R: Co., 46; Me. 95; 
eet pie v. Atlantic, etc., R. Co., 42 Me. 

Mass.—New England Box Co. v. 
New: , York  Cent., ete.) /R.i? Co.,: 1210 
Mass. 465, 97 NE 140; Bassett v. Con- 
necticut River R. Co., 145 Mass. 129, 
13 NE 370, 1 AmSR 4438; Ross v. Bos- 
ton, etc., R..Co., 6 Allen 875) >Trask 
v. Hartford, etc., R. Co., 16 Gray 71; 
Lyman v. Boston, ete., R. Corp., 4 
Cush. 288. 

Mo.—Campbell v. Missouri Pac. R. 
Co., 121 Mo. 340, 25 SW 936, 42 AmSR 
530, 25 LRA 175; Mathews v. St. 
Louis, etc., R. Co., 121 Mo. 298, 24 SwW 
591, 25 LRA 161 [aff 165 U.S. 1, 17 SCt 
243, 41 L. ed. 611]. 

N. H.—Haseltine v. Concord R. Co., 


64 N. H. 545, 15 A 143. 
S. C.—Dent v. South-Bound R. Co., 
61 S. C. 329, 39 SE 527; Thompson 


v. Richmond, etce., R. Co., 24 S. C. 366. 

[a] In Rhode Island the act of 
June 25, 1836, amending the charter 
of the New York, etc., R. Co., and pro- 
viding in § 2 that the company shall 
be liable to property owners for the 
burning of “houses, wood, hay, or 
any other substance | whatever,” 
caused by fires from its engines, is 
held broad enough to cover all kinds 
of property so burned. Spink v. New 
York, ete., R. Co., 24 R. I. 560, 54 A 


47. 

24. Ross v. Boston, etc., R. Co. 
Allen (Mass.) 87. , rit 

25. Pratt v. Atlantic, ete., R. Co., 
42 Me. 579; Hart v. Western R. Corp., 
13 Metc. (Mass.) 99, 46 AmD 719. 

[a] Not limited to building first 
touched by fire—Under a _ statute 
making companies liable without neg- 
ligence for injuries by fire “communi- 
cated’ by a locomotive, providing that 
the company shall have an insurable 
interest in the property for which it 
may be held responsible “aiong its 
route,” liability is not limited to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1253-1257] 


tend to the contents of such structures,?® such as ma- 
chinery, tools, patterns, and materials used in man- 
ufacture,?? and to a stock of goods employed in the 
conduct of a mercantile business.28 They have also 
been held to apply to wood, coal, ete., on adjoining 
lands used by a dealer as his stock in trade,?® and 
to fences by the side of the track.2° Where a stat- 
ute provides that a company shall be liable for in- 
jury to property “along its route” by fire commu- 
nicated by its locomotives, it is liable for injuries 
to property along its route whether the property is 
outside of the lines of its roadway or lawfully within 
those lines.*+ 

[§ 1254} (b) Property of Movable Character. 
It is very generally held that the fact that personal 
property destroyed is of a movable character will 
not affect the liability of the railroad under statutes 
imposing liability without negligence.*? 

Limitation of rule. In Maine, while the above rule 
has been recognized,?* a limitation was placed on 
it to the effect that, to bring a case for destruction 
of personal property within the statute, some per- 
manency of location is requisite;?* but this limita- 
-tion has. been repudiated and severely criticised.*® 

[§ 1255] (c) Trees, Shrubs, Flowers, and Crops. 


RAILROADS 


(SD Cadet: “LEE 
shrubs, and flowers.*& And hay which has been cut 
and bailed and delivered for shipment is a “crop” 
within a statute making railroad companies liable 
for damage to crops by fire started by locomotives, 
whether guilty of negligence or not.?® 

[§ 1256] (d) Property in Custody of Company as 
Warehouseman. The statutes*® have no application 


to property delivered to a railroad company as a 


common earrier and in its custody as warehouseman 
at the time the fire destroyed it.*1 

[§ 1257] (e) Distance of Property from Railroad 
as Affecting Liability. In construing such phrases 
as “along the route” or “along the line of the rail- 
road,’’*? in determining the limits of distance upon 
the lability of the railroad company with reference 
to the property destroyed, it has generally been held 
that no arbitrary rule as to distance can be formu- 
lated,** and that the definition of these phrases must 
be determined by the answer to the question: Was 
the property destroyed so near to the route of the 
railroad as to be exposed to the danger of fire from 
locomotives.*4 Applying this principle, it has been 
held that it is not necessary that the property injured 
or destroyed should abut upon or adjoin the right 


The liability under the statutes®® extends to trees,?7 | of way.*® 


first building which may be touched 
with a spark or other fire from the 
engine but extends to a building im- 
mediately across a street belonging 
to another owner to which fire is 
communicated from the building set 
on fire by the locomotive. Hart v. 
Western R. Corp., 18 Mete. (Mass.) 
99, 46 AmD 719. 


26. See cases infra notes 27-30. 
27. Stearns v. Atlantic, etc., R. Co., 
46 Me. 95; Trask v. Hartford, etc., R. 


Co., 16 Gray (Mass.) 71. 

28. Bean v. Atlantic, etc., R. Co., 
63 Me. 293; Laird v. Connecticut, etc., 
R. Co., 62 N. H. 254, 13 AmSR 564. 

29. Haseltine v. Concord R. Co., 64 
N. H. 545, 15 A 143. 

30. Grissell v. Housatonic R. Co., 
54 Conn. 447, 9 A 137, 1 AmSR 138 
[writ of error dism 140 U. S. 684 
mem, 11 SCt 1022 mem, 35 L. ed. 
595 mem]; Trask v. Hartford, etc., 
R. Co., 16 Gray (Mass.) 71. : 

31. Grand Trunk R. Co. v. Rich- 
ardson, 91 U.S. 454, 23°L. ed. 356. 

32. Thatcher v. Maine Cent. R. Co., 
85 Me. 502, 27 A 519; Ross v. Boston, 
etc., R. Co., 6 Allen (Mass.) 87; Trask 
v. Hartford, ete, R. Co., 16 Gray 
(Mass.) 71; Haseltine v. Concord R. 
CGo., 64 N. H. 545, 15 A 143; Laird v. 
Connecticut, etc., R. Co., 62 N. H. 254, 
13 AmSR 564. And see supra § 1253. 

[a] Thus (1) it has been held that 
the statute applies to deStruction of 
lumber piled in a lumber yard near 
the track and to remain there for a 
length of time to be determined by the 
exigencies of the business. Thatcher 
vy. Maine Cent. R. Co., 85 Me. 502, 27 
A519. (2) Other illustrations see su- 

ra 1253. 

: as See supra text and note 32. 

34. Lowney v. New Brunswick R. 
Co., 78 Me. 479, 7 A 381; Chapman v. 
Atlantic, etc., R. Co., 37 Me. 92. 

[a] Thus (1) it was held that a 
company was not liable under the 
statute for the destruction of a quan- 
tity of cedar posts placed by plain- 
tiff some five to eight rods from the 
railroad track (Chapman v. Atlantic, 
etc. R. Co., 37 Me. 92), (2) and that 
no recovery could be had under the 
statute for the destruction of sleepers 
owned by plaintiff and piled near the 
track to be delivered from the place 
where they were piled to the cars of 
the company (Lowney v. New Bruns- 
wick R. Co., 78 Me. 479, 7 A 381). 

. 85. Ross v. Boston, etc., R. Co., 6 
Allen (Mass.) 87, 90 (“There is cer- 


tainly no distinction in principle by 
which a-right to an indemnity should 
be secured to the owner of one species 
of property, in case of its injury or 
destruction, and denied under like 
circumstances to the owner of a dif- 
ferent kind of property. The claim 
for an indemnity is as strong, and 
the necessity and expediency of creat- 
ing the liability are as great, wheth- 
er the property injured or consumed 
is of a fixed and permanent nature, or 
of a kind to be moved or changed at 
the pleasure of the owner. Indeed it 
would be difficult if not impossible to 
draw any line or establish any sound 
principle by which the distinction for 
which the defendants contend could 
be carried into practical effect. The 
statute prescribes a clear, plain rule, 
arbitrary it is true, but one which 
can be easily and intelligibly adminis- 
tered. The decisions cited by the 
counsel for the defendants, giving a 
construction to a statute of the state 
of Maine, in terms the same as the 
one in question, serve to show the 
embarrassment which would be oc- 
casioned, if we departed from the 
plain and‘ literal interpretation of the 
language of the statute’). 

36. See supra § 1245. 

37. Grissell v. Housatonic R. Co., 
54 Conn. 447, 9 A 137, 1 AmSR 1388 
[writ of error dism 140 U. S. 684 
mem, 11 SCt 1022 mem, 35 L. ed. 595 
mem]; Pratt v. Atlantic, ‘etc., R. Co., 
42 Me. 579, 585; Campbell v. Missouri 
Pac. R. Co., 121 Mo. 340, 25 SW 936, 
42 AmSR 530, 25 LRA 175; Mathews 
v. St. Louis, ete., R. Co., 121 Mo. 298, 
24 SW 591, 25 LRA 161 [aff 165 VU. S. 
1, 17 SCt 243, 41 L. ed. 611}. 

“When land covered with trees is so 
situated as to be exposed daily to the 
fires scattered from the locomotive 
of a railroad train, experience has con- 
vinced those interested in such real 
estate, that the danger is certainly 
as great as that which would be in- 
curred by the proprietors of buildings 
which are similarly situated in rela- 
tion toa railroad. The statute is suf- 
ficiently comprehensive in its terms 
to embrace growing trees, and no rea- 
son is perceived for excluding them 
from the application which would ex- 
tend to buildings.” Pratt v. Atlantic, 
etc., R. Co., supra. 

38. Campbell v. Missouri Pac. R. 
Co., 121 Mo. 340, 25 SW 936, 42 AmSR 
530,. 25 LRA 175; Mathews v. St. 
Louis, etc., R. Co., 121 Mo. 298, 24 


SW 591, 25 LRA 161 [aff 165 U. Se 
1, 17.SCt 243, 415E) edfi6iiqy 

39. Fraser v. Pere Marquette R. 
Co., 18 Ont. L. 589, 12 OntWR 531, 
838, 13 OntWR 883. 

40. See supra § 1245. , 

41. Bassett v. Connecticut River 
R. Co., 145 Mass, 129, 130, 13 NE 370, 
1 AmSR 448; Blackmore v. Missouri 
Pac. R. Co., 162 Mo. 455, 62 SW 993. 

“When parties see fit to stipulate 
what their relations shall be touch- 
ing any matter, their stipulations fix 
their rights and liabilities, and ex- 
clude what is not fairly included in 
them. The statute referred to gives 
protection to owners of property who 
have made no arrangement’ with the. 
railroad corporation about it. It was 
not intended to prevent the making of 
contracts by property owners with 
railroad corporations, determining 
their respective rights and duties in 
relation to particular property, or ta 
apply to cases where such contracts 
have been made.” Bassett v. Connec- 
ticut River R. Co., supra. 

42. See supra § 1245. 

43. Pratt _v. Atlantic, etc., R. Co., 
42 Me. 579; Hart v. Western R. Corp., 
13 Mete. (Mass.) 99, 46 AmD 719. 

44. Martin v. Grand Trunk R. Cov 
of Canada, 87 Me. 411, 413, 32 A 976; 
Pratt v. Atlantic, ete., R. Co., 42 Me. 
579; Hart v. Western R. Corp., 13 
Metc. (Mass.) 99, 46 AmD 719. : 

“The legislature manifestly de- 
signed to afford no greater security 
to property situated very near the 
railroad track than to that which was 
more remote, provided each was equal- 
ly exposed.” Martin v. Grand Trunk 
R. Co. of Canada, supra. 

45. Pratt v. Atlantic, ete., R. Co., 
42 Me. 579; Hart v. Western R. Corp., 
13 Mete. (Mass.) 99, 46 AmD 719; 
Lumberman’s Mut. Ins. Co. v. Kan- 
sas City, etc., R. Co., 149 Mo. 165, 50 
SW 281. 

{a] Thus (1) a building separated 
by a street sixty feet wide from the 
house first ignited was “along the 
route,’ within the meaning of the 
statute. Hart v. Western R. Corp., 
13 Mete. (Mass.) 99, 46 AmD 719. (2) 
A company was liable for the destruc- 
tion of growing timber standing about 
three hundred feet from the line of, 
the railroad by reason of fire com- 
municated from the locomotive to ma- 
terials growing between the premises 
of the owner and the railroad and 
thence spreading to the timber de- 
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[§ 1258] d. Insurable Interest Conferred, on Com- 
Statutes of the character under considera- 
tion*® often confer on railroad companies an insura- 
ble interest coextensive with the property for which 
Under this provision, 
in some states, it is held that the company’s lability 
extends to all kinds of property and is not limited to 
such property as is usually regarded as insurable** 
or dependent on the question whether an insurer 
In other states, 
however, it is held that the company’s lability under 
such provision is limited to property permanently lo- 
eated upon or near the railroad, and which is in- 


panies. 


they may be responsible.*? 


can be found to take the risk.*® 


surable.®°® 


stroyed.. Pratt. v.. Atlantic) ete I. 
Co., 42 Me. 579. (3) ‘‘Lhe liability is 
not restricted to property lying im- 
mediately adjacent to the railroad 
track, but may extend to the distance 
even of a quarter of a mile and more.” 
New England Box Co. -v. New York 
Cent., etc., R. Co., 210 Mass. 465, 468, 
97 NE 140. See Perley v. Eastern R. 
Co., 98 Mass. 414, 96 AmD 645 (a de- 
cision very similar on the facts in 
which it was held that the company 
was liable for damages to wood and 
woodlands one-half mile distant, 
where a spark from an engine set fire 
to grass near the track, thence spread- 
ing across the lands of several dif- 
ferent owners and causing the injury 
complained of). 

46. See supra § 1245. 

47. See Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 24 L. ed. 


356; Boston Excelsior Co. v. Ban- 
gor, etc., R. Co., 93 Me. 52, 44 A 138, 
47 LRA 82; Martin v. Grand Trunk 


R. Co., 87 Me. 411, 32 A 976; Wall v. 
Platt, 169 Mass. 398, 48 NE 270; Lum- 
berman’s Mut. Ins. Co, v. Kansas City, 
etc., R. Co., 149 Mo. 165, 50 SW 281 
(all quoting or referring to such pro- 
visions). See also Canadian Pac. R. 
Co: v. Ottawa EF. Ins. Co., 39 Can. S. C. 
405 (construing Maine statute). 

{a] Statute held constitutional.— 
St. Louis, ete. R. Co. v. Mathews, 
165. U.S. 1,017 SCt 248, 41 died. 611. 

48. Conn.—Grissell v. Housatonic 
eo 54 Conn. 447, 9 A 137, 1 AmSR 
138. 

Mass.—Ross v. Boston, ete., R. Co., 
6 Allen 87; Trask v. Hartford, etc., 
Ri Go.,, 16-Gray ofl. 

Mo.—Campbell v. Missouri Pac. R. 
Co., 121 Mo. 340, 25 SW 936, 42 AmSR 
530, 25 LRA 175; Mathews v. St. 
Louis, ete; | Ri GoF 121 Mo. 298, 24 SW 
691, 25 LRA 161 [aff 165 U. S. ae try 
sct 243, 41 L. ed. 611). 

N. H.—Haseltine v. Concord R. €o.; 
64 N. H. 545, 15 A 143. 

Ss. C.—Dean v. Charleston, etc., R. 
Co., 55 S. C. 504, 33 SH 579. 

49. Grissell v. Housatonic R. Co., 
54 Conn. 447, 468, 9 A 137, 1 AmSR 
138 [writ of error dism 140 U. S. 
684 mem, 11 SCt 1022 mem, 35 L. 
ed. 595. mem]. 

“The statute would be extremely 
uncertain if its enforcement depended 
on the ability of the railroad company 
to obtain insurance. The withdrawal 
of insurance companies from issuing 
policies in a particular state, owing 
to unfriendly legislation or an al- 
teration of their charters, might in 
effect nullify the law as to railroads 
in that state.” Grissell v. Housatonic 
R. Co., supra. 

50. Pierce v. Bangor, etc., R. Co., 
94 Me. 171, 47 A 144; Thatcher v. 
Maine Cent. R. Co., 85 Me. 502, 27 A 
bt Pratt v. “Atlantic; ‘ete. sR.3Co., 
42 Me. 579; Chapman v. Atlantic, etc., 
R. Co., 387 Me. 92. 

[a] As to property not insurable 
or having a permanent location, the 
railroad company is still liable upon 
common-law principles. Chapman y. 
Atlantic, ete., R. Co., 37 Me. 92. 
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[§ 1259] B. Construction and Equipment of Loco- 
motives—1. In General. 
permitted to establish their own standard of duty in 
the matter of the equipment of their locomotives.°? 
But it is their duty to use ordinary or reasonable care 
to provide locomotives so constructed and equipped 
as to avoid the unnecessary communieation of fire to 
premises adjoining their roads, otherwise they will 
be guilty of negligence and liable for the resulting 
It has variously been stated that com- 
panies must use ordinary or reasonable care and dil- 
igence to provide their locomotives with the best and 
most approved appliances for preventing the escape 


Railroad companies are not 


of fire known to them and in general practical use,°? 


51. Brey v. St. Louis-San Fran- 
cisco R. Co:, 111 Kan. 60; 20552) Pid. 

52. U. S.—Missouri Pac. R. Co. v. 
Texas, ete, RiiCoy 41. hed. codn, 

‘Ala.—Southern R. Co. v. Darwin, 156 
Ala. 311, 47 S 314, 130 AmSR 94. 

Ark.—St. Louis, étes hey, COtnawN. 
Thompson-Hailey Co., 79 Ark. 12, 94 
SW 707. 

Del.—Green v. Philadelphia, etc., R. 


Co., 32 Del= 72, 119A 837. 
Fla.—Jacksonville, ete., R. Co. v. 
Peninsular Land, etec., Co., 27 Fla. 1, 


157, 9S) 661, 17° ORA 33,65. 

Ga.—Southern R. Co. v. Thompson, 
129 Ga. 367, 58 SE 1044. 

Ill.—Toledo, ete., R. Co. v. Larmen, 
67 Ill. 68. 

Ind.—Cleveland, ete. R. Co 
Scantland, 151 Ind. 488, 51 NE 1068: 
Indianapolis, ete.,/ OR: "Co. Vv. Para- 
more, 81 Ind. 143. 

Iowa.—Metzgar v. Chicago, ete., R. 
ey 76 Iowa 387, 41 NW 49, 14 AmSR 


Kan.—St. Louis, ete. R. Co. v. 
Hoover, 3 Kan. A. 577, 43 P 854. 

Ky. —Louisville, ete., R. Co. v. Gutt- 
man, 148 Ky. 235, 146 SW 731. 

La.—Meyer v. Vicksburg, ete. R. 
Co., 41 La. Ann. 639, 6 S 218, 17 Am 
SR 408. 

Md.—Baltimore, ete, R. Co. Vv. 
Woodruff, 4 Md. 242, 59 "AmD 72. 

Mass. — Wallace v. New York, etc., 
R. Co., 208 Mass. 16, 94 NE 306. 

Mich:—Hagan v. Chicago, etc., R. 
Co., 86 Mich. 615, 49 NW 509. 

Minn.—Doyscher v. Chicago, 
R. Co., 48 Minn. 427, 45 NW 719. 

Miss.—Clisby v. Mobile, etc., R. Co., 
78 Miss. 937, 29 S 913. 
soo ia eee v. Pacific R. Co., 45 Mo. 

2. 

Nebr.—Burlington, RiviCosave 
Westover, 4 Nebr. 268 

Nev.—-Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772 note. 

N. J.—King v. Morris, etc., R. Co., 
TENT. Vas soe 

N. Y.—Bedell v. Long Island R. Co., 
44 N. Y. 367, 4 AmR 688; White v. 
New York Cent., etc., R. Co., 90 App. 
Dive356,285 INY Sr 4975 fafia tsi oN ny, 
577 mem, 74 NE 1126 mem]. 

N. C.—North Fork Lumber Co, v. 
Southern R. Co., 143 N. C. 324, 55 SE 
781; Williams v. Atlantic Coast Line 
R. Co., 140 N. C. 623, 53 SE 448. 

Oh.—Cleveland, etc., R. Co. v. Fre- 
denbur;s 733 Oh-sCir. eC a23se270Oh Beir, 
Decris: 

Or.—Hawley v. Sumpter R. Co., 49 
Or. 509, 90 P 1106, 12 LRANS 526. 

Pa.—Florence v. Delaware, etc., R. 
Co., 258 Pa. 456, 102 A 133; John Han- 
cock Ice Co. v. Perkiomen R. Co., 224 
Pa. 74, 73 A 194: 

Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106. 

Ss. G.— Brown v. ieee! 
Line RR. Coseross: C239 

S. D.— White v. Chicago, eter. Co:,; 
1S. D. 326, 47 NW 146, 9 LRA 824. 

Tenn.—Louisville, ete, R. Co v. 
Fort, 112 Tenn. 432, 80 SW 429. 

Tex.—Martin v. Texas, ete., R. Co., 
87 Tex. 117, 26 SW 1052; St. Louis 


etc., 


etc., 


etc., Air 


Southwestern R. Co. v. Sharp, 62 Tex. 
Civ. A. 340, 131 SW 614; Allibone v. 
Texas, ed Pacey RaiCos, 2 Tex. A. Civ. 
Cas. § 64. 

Utah.—McCullough vy. Oregon Short » 
Line R. Co., 44 Utah 337, 140 P 767. 

Vt.—Cleaveland v. Grand Trunk R. 
Co., 42 Vt. 449. 

Va.—Norfolk, ete., R. Co. v. Per- 
row, 101 Va. 345, 43 SE 614. 

WwW. Va. —McLaughlin v. Baltimore, 
etc., .R.'Co., 75° W.. Va. 287, 290,083 SE 
999° [eit Sede Wilson v. Bush, 70 W. 
Va. 26, 73 SE 59 

Wie Sealine v. Chicago, 
R. Co., 30 Wis. 110, 11 AmR 550. 

Eng.—Fremantle v. London, etc., R. 
Cope LOKG BaNe SiO: 100 ECL, 89, 142 
Reprint 383; Dimmock vy. North Staf- 
fordshire R. Co., 4 F. & F. 1058. 

Ont.—Oatman y. Michigan Cent. R. 
Co., 7 OntWR 81; McLaren v. Canada 
Cent. R. Co., 32 URCC: P. 324, 

[a] Proper adjustment of appli- 
ances.—The duty to provide locomo- 
tives with proper appliances to pre- 
vent the emission of sparks includes 
the duty to adjust these appliances 
properly. Louisville, etc., R. Co. v. 
Taylor, 92 Ky. 55, 17 Sw 198, 13 KyL 
373; Canada Cent. R. Co. Vv. McLaren, 
8 Ont. A. 564. 

[b] Fire set out on right of way.— 
Where a fire is set out by a spark from 
a defective locomotive or by one not 
having a proper spark arrester, the 
company is liable whether the fire 
originates on or off the right of way. 
North Fork Lumber Co. v. Southern R. 
Cory L438 NJ Cy 324,55 SMe ie 

53. 10/5 S.—Lesser Cotton Co. v. St. 
Louis, ete.,, Ri Cow 1141 Wedl 133)" 52. 
CCA 95; Rosen vy. Chicago Great West- 
ern R. Co., 83 Fed. 300, 27 CCA 534. 

Ark.—St. Louis, ete., Ri CCosev: 
Thompson-Hailey Co., 79 Ark. 12, 94 
SW 707; St. Louis, etc., R. Co. v. Daw- 
son, 77 Ark. 434, 92 SW 27. 

Fla.—Jacksonville, ete: ts) Corava 
Peninsular Land, etce., Co., 27 Fla. 1, 
lot, SS 66h edi7 LRA 33, 65. 

Ill—Tllinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE 833 [aff 127 Ill. 
A. 41]; Chicago, etc., R. Co. v. Goy- 
othe 133 Ill. 21, 24 NE 549 [aff 32 
ill. 574]; Chicago, etc., Co. v. Pen- 
nell, ay Ill. 448; Chicago, etc.) Rie€e: 
v. Quaintance, 58 I. 389; Toledo, etc., 
Rio. Vv. Pindarwsoulle 447, 5 AmR 57: 
Illinois Cent. R. Go. v. McClelland, 
42 Til. 355; St. Louis, ete; R. Co. ‘v. 
Gilham, 39 Il. 455; Bass v. Chicago, 
ete Re COL eae Tl. 9, 81 AmD 254; 
Chicago, etce., R. Co. v. American 
Strawboard Co., 91 Ill. A. 635 [aff 190 
Ill. 268, 60 NE 518]; Louisville, etc., 
R. Co. v. Spencer, 47 Ill. A. 503 [aff 
149 Ill. 97, 36 NE 91]; Forest Glen 
Brick, etc., Co. v. 'Chicago, ete.; “R: 
Co., 33 Ill. A. 565; Chicago, ete., R. 
Co. v. Hunt, 24 Ill. A. 644. 

Ind. —Toledo, etc., R. Co. v. Wand, 
48 Ind. 476. 

Iowa.—Metzgar v. Chicago, etc., R. 
Co., 76 Iowa 387, 41 NW 49, 14 AmSR 
224): Jackson v. Chicago, etc., RECoy 
31 Iowa 176, 7 AmR 120. 

Kan.—St. Louis, etce., R. Co. v. Hoo- 
ver, 3 Kan. A. 577, 43 'P 854. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1259-1260] 


with such approved appliances as are in general 
use,°>* with the best well-known practical appli- 
ances,°> with appliances so constructed as to give 
the best practicable protection against the escape 
of fire and sparks,°® with appliances which are “rea- 
sonably fit and safe for the purposes intended,’’®? 
with such appliances and contrivances as are in prac- 
tical use by well regulated companies and which 
have been proved by experience to be adapted to the 
purpose,®* with appliances in common use of: ap- 
proved pattern and in reasonably 
with the most effective modern practical appliances 
for preventing the escape of sparks of fire,®® with 
appliances for the prevention of the escape of fire 
according to the latest and most approved state of 
the art,®°! with the best appliances in general use, 
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good repair, 


the use of which is consistent with the practical op- 


Ky.—Morgan v. Louisville, ete., R. 
Co., 203 Ky. 640, 268 SW 385; Illinois 
Cent. R. Co. v. Scheible, 162 Ky. 469, 
172 SW 910; Louisville, ete., R. Co. 
v. Guttman, 148 Ky. 235, 146 SW 731; 
Chesapeake, ete." RR: Co. v. Richard- 
son, 99 SW 642, 30 KyL 786; Mills v. 
Louisville, ete., R. Co., 116 Ky. 309, 76 
SW 29, 25 KyL 488; Louisville, etc., 
R. Co. v: Taylor, 92 Ky. 55,17 SW 198, 
13 KyL 378. 

Md.—Baltimore, ete, R. Co. v. 
Woodruff, 4 Md. 242, 59. "AmD 72. 


ete. R. 
Co., 86 Mich. 615, 49 NW 509. 

Mo.—Fitch v. Pacific R. Co., 45 Mo. 
322. 

Nebr.—Bradley v. Chicago, etc., R. 
Co., 90 Nebr. 28, 132 NW 725; Ship- 
man v. Chicago, etc., R. Co., 78 Nebr. 
43, 110 NW 535. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772; Longabaugh v. Virginia 
City, ete., R. Co.; 9 Nev. 271. 

N. J.—Wiley v. West Jersey R. Co., 
44 N. J. L. 247. 

IN. 2. linn vy. New. York 'Cent;, 
etc., R. Co., 142 N. Y. 11,36 NE 1046; 
Steinweg v. Erie R. WO ne43 NER 123, 
3 AmR 673; Bevier v. Delaware, etc., 
Canal, Cos, 13 Hun 254; Carley v. New 
York, ete., R. Co., 1 NYS 63; O’Neill 
wv. New York, etc., R. Co., 45 Hun 458, 
10 NYSt 147 [aff 115 N. Y. 579, 22 NE 
24, 5p WRAY 5914. 

Oh.—Cleveland, ete., R. Co. v. Fre- 
denpus, oaOh. Cir .Ct 23,92 Oh, Cir: 
Dec. 15. 

Or.—Anderson vy. Oregon R. Co., 45 
Orr ide wit ve lo: 

ii UERD. DOO Ve 


Philadelphia, etc., R. Co., 54 Pa. 345, 93 
AmD 708; Gordon Ice Co. v. Reading 
poe 12 Pa. Dist. & Co. 130. 


C.—Brown v. Atlanta, etc., Air 
AMO MT (OO, 9 Se CL S0). 
Ss. D.— White Va -Chicazo,, etc. oR: 


Co, 1S. DD. 326; 47) NW 146, °9 LRA 
824. 

Tex.—Progressive Lumber Co. v. 
Marshall, etc., R. Co., 106 Tex. 12, 155 
SW 175; Missouri Pac. R. Co. v. Bart- 
lett, 81 Tex. 42, 16 SW 638; Rost v. 
Missouri Pac. R. Go.,. 6 Tex. 168, 
12 SW 1131; Gulf, etc., R. Co. v. Ben- 
son, 69 Tex. 407, 5 SW 822, 5 AmSR 
WA Missouri, ; etc.,. Rs: Co..1Vv. Price; 
(Civ. A.) 140 SW 836; Freeman v. 
Waters, (Civ. A.) 136 SW 84; Mis- 
souri, ete., R. Co. v. Neiser, 54 Tex. 
Civ. A. 460, 118 SW 166; St. Louis 
Southwestern R. Co. v. Connally, 
(Ciy. A.) 93 SW 206; St. Louis South- 
western R. Co. v- Gentry, GCive AL) 
74 SW 607; Paris, etc., R. Co. v. Nes- 
bitt, 11 Tex. Civ. A. 608, 33 SW 280; 
Gulf, CLO ta COM Gs Reagan, (Civ. 
A.) 32 SW 846; Dillingham v. Whit- 
aker, (Civ. A.) 25 SW 723. 

Utah. —McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 340, 140 P 
"67 [cit Cyc]. 

Vt.—Farrington v. Rutland R. Co., 
V2. .V ti 24, 47--AW LE: 


(51 C. J.—73] 


Va.—Norfolk, etce., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817; Phillips v. 
Southern R. Co., 109 Va. 436, 63 SE 
998; White v. New York, ete., R. Co., 
99 Va. 357, 38 SE 180; Kimball. v. 
Bordon,.97 “Va. 477,134 SE 453 By- 
ler v. Ricamore, 87 Va. 466, 12 SE 
Lee eae. IRE COovsva Rogers, 76 

a 

mae epeanwte v. London, ete., 
Re Covel OCs Bw INS. co on hO ONCE SO, 
142 Reprint 383. 

[a] Conversely, the use of appli- 
ances of the most approved character 
in general use and appropriate to the 
service being rendered, and reasona- 
bly safe in use and under the circum- 
stances in which the railroad is op- 
erated, satisfies the requirements of 
the law as to defendant’s duty in the 
matter. Seaboard Air Line R. Co. v. 
Minor, 82 Fla. 492, 90 S 611; Ide v. 
Boston, etc., R. Co., 83 Vt. 66, 74 A 401. 

[b] Necessity for knowledge of ap- 
pliances.—The law does not require a 
company to provide anid use the best 
known appliances that mechanical 
skill and ingenuity have been able to 
devise without reference to whether 
the company could, by any degree of 
effort, know of such inventions or not. 
Toledo, etc., R. Co. v. Corn, 71 Ill. 493. 

[ec] Phrase “the best-known appli- 
ances” is susceptible of different in- 
terpretations. It may be taken to 
mean the best appliances known, or 
the best approved or acknowledged 
appliances, or those appliances which 
are best known. Hagan v. Chicago, 


etc., R. Co., 86 Mich. 615, 49 NW 509.. 


{[d] If appliance is one that is 
known or shown to be best available 
to prevent the escape of.fire from en- 
gines, it is the duty of the company 
to use.it whether or not other compa- 
nies use the same appliances. Metz- 
gar v. Chicago, etc., R. Co., 76 Iowa 
387, 41 NW 49, 14 AmSR 224. 

[e] To be approved, such appli- 
ances must not only be constructed, 
but must be so far used as to be ap- 
proved over others before a company 
can be required to adopt them. Tole- 
WO etc, Et. Conve, Cormac. Lin .4938 

54. Bottoms v. Seaboard Air Line 
R. Co., 136 N. C. 472, 49 SE 348 (not 
with the ‘“‘best approved’’ appliances). 

55. Wallace v. New York, etc., R. 
Co., 208 Mass. 16, 94 NE 306. 

56. McLaughlin v. Baltimore, etc., 
RCo Won Wis Va. 287, 83 SE 999 (un- 
der statute). See Mills v.’ Norfolk, 
ete. RiiCo.,. 738 W.Va. 93, 79 (SE 1090 
(decided before the enactment of the 
statute and holding that it is not re- 
quired that the locomotive be 
equipped with the best and most ap- 
proved spark arrester, but only with 
an approved and reasonably safe one). 


57. Ferguson v. Eyer, 43 Ont. L. 
190. See Green v. Philadelphia, etce., 
R. Co., 32 Del. 72, 119 A 8387 (appli- 


ances reasonably suitable for the pur- 
pose and reasonably calculated to 
prevent the emission of sparks that 


\ 
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eration of their locomotives,*” or to use the best prac- 
tical means according to the then state of knowledge 
to avoid the emission of sparks which may be dan- 
gerous to adjoining property.®? 
held that noncompliance with a statute making it 
a misdemeanor for companies to fail to equip their 
locomotives with suitable spark arrester, with con- 
sequent damage, amounts to negligence per se.°* 

[§ 1260] 2. Degree of Care Required. Since a 
railroad company is neither an insurer against injury 
from fire to property from the operation of its road®® 
nor of the safety or perfection of the devices and 
appliances adopted by it to prevent fire,°® a company 
is not required to provide locomotives so constructed 
and equipped as absolutely to prevent the communi- 
cation of fire to property along its line.®? 


And it has been 


In this, 


might set fire). 

58. Tombigbee Valley a: Co. v. 
Howard, 185 Ala. 612, 64 S 338; Lou- 
isville, etc., R.. Co. Vv. Reese, 85 Ala. 
497, 5 S 288, 7 AmSR 66. 

59. Clisby v. Mobile, etc., R. Co., 
78 Miss. 937, 29 § 913 (the compa- 
ny is not required to provide the saf- 
est and best known appliances). 

60. Meyer v. Vicksburg, etc., R. 
ae 41 La. Share 639, 6 S 218, 17 AmSR 


61. Louisville, etc., R. Co. v. Fort, 
112:-Tenn. 432, 80 SW 429. 

62. Seaboard Air-Line R. Co. v. 
Gnann, 142 Ga. 381, 82 SE 1066; West- 
ern, etc., R. Co. v. Maynard, 139 Ga. 
407, 77 SE 399; Southern R. Co. v. 
Thompson, 129 Ga. 367, 58 SE 1044; 
Gainesville, etc., R. Co. v. Edmondson, 
101 Ga. 747, 29 SE 213; Southern R. 
Co. v. Smith, 21 Ga. A. 814, 95 SE 328; 
Central of Georgia R. Co. v. Cole- 
man, 19 Gai. A.) 7995 © 92) MSEi295e 
Wrightsville, etc., R. Co. v. Mullis, 11 
Ga. A. 482, 75 SE 825; Albany, etc., 
eee v. Wheeler, 3 Ga. A. 414, 59 SE 

[a] “Up-to-date and 
spark-arresters.”—Within the rule 
above stated, it is erroneous to in- 
struct the jury that a company is re- 
quired to equip its locomotives with 
“up-to-date and standard spark-ar- 
resters.’’ Georgia Cent. R. Co. v. Cole- 
man, 19 Ga. A. 799, 92 SE 295. 

63. Ft. Glasgow, etc., Sales Co. 
Case, 30 Rettie 35; Oatman v. Michi- 
gan’ Cent. R. Co., 7 OntwE 81. 

64. Missoula Trust, ete., Bank v. 
Northern Pac. R. Co., 76 Mont. 201, 245 
P 949. 

65. 


standard 


See supra § 1243. 

[a] Instruction objectionable as 
making company insurer.—An _  in- 
struction that it ought “to employ 
such machinery and other agencies 
for safety to property as might be 
necessary to avoid accidental de- 
struction, whether such machinery 
was in common use on railroads or 
not,’ is erroneous. Toledo, etc., R. 
Co. v. Larmon, 67 Ill. 68. 

66. Lesser Cotton Co. v. St. Louis, 
etc., R. Co., 114 Fed. 1338, 52 CCA 95. 

67. U. S.—Lesser Cotton Co. v. St. 
Louis, etc., R. -Co,, supra. 

Ark.—St. Louis, etce., R. Co. v. 
Thompson-Hailey Co., 79 Ark. 12, 94 
Siw? 2707-9 :St."Louis, etes Res Cov wa 
Dawson, 77 Ark. 434, 92 SW 27. 

Ill.—Toledo, ete., R. Co. v. Lar- 
mon, 67 Ill. 68. 

Tex.—Missouri, ete., R. Co. v. Car- 
ter, 95 Tex. 461, 68 SW 159; Payne v. 
Shirley, (Civ. A.) 243 SW 285; Lam 
vy. St. Louis Southwestern R. Co., 
(Civ. A.) 142 SW 977; Freeman vy. 
Waters, (Civ. A.) 136 SW 84; St. 
Louis Southwestern R. Co. v. Sharp, 
62 Tex. Civ. A. 340, 1831 SW 614; Tex- 
as, ete., R. Co. v: Wooldridge, 59 Tex. 
Civ. AX 384, 126 SW 603; Texas Cent. 
R. Co. v.. Qualls, 58 Tex. Civ. A. 120; 
124 SW 140; Missouri, etc., R. Co. v. 
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as in the discharge of its other duties,°® it is only 
required to exercise reasonable or ordinary care,°®°® 
which is such care as a man of ordinary prudence 
would exercise under like circumstances,7° and a 
failure of judgment honestly exercised in an attempt 
to discharge its duty will not render the company 
Nor can it be held to unreasonable and 


hable.71 
ruinous efforts to prevent injury.*? 


whether ordinary or reasonable care has been exer- 
cised in providing appliances for the prevention of 
fire, regard must be had to the time and place,*? as 
certain appliances. might be used in certain seasons 
and localities whose use at other times and places 


would be negligence.*4). 


[§ 1261] 3. Adoption of Particular Kind of Ap- 
In complying with the requirements here- 
tofore considered,’® the law does not require that a 
company shall adopt any particular kind of appli- 
But it will be sufficient if the appliance 
adopted is of approved construction and in common 


pliances. 


ance.*® 


Neiser, 54 Tex. Civ. A. 460; 118 SW 
166; St. Louis Southwestern R. Co. v. 
Crabb, (Civ. A.) 80 SW 408; Missouri, 
ete., R. Co. v. Mitchell, 34 Tex. Civ. 
A. 394, 79 SW 94; St. Louis South- 
western R. Co. v. Gentry, (Civ. A.) 
74 SW 607; St. Louis Southwestern 
R. Co. v. Goodnight, 32 Tex. Civ. “A. 
256, 74 SW 583. 

Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 

68. See supra § 1244; and infra §§ 
1267, 1274, 1284. 

69. U. S.—Rosen v. Chicago Great 
Western R. Co., 83 Fed. s300,-27 CCA 
534; Eddy v. Lafayette, 49 Fed. 807, 
1 CCA 441 [aff 163 U. S. 456, 16 SCt 
1082, 41 L. ed. 225]. 

Ark.—St. Liouisis 16te:,, IR. | Coma. 
muompaon. -Hailéy Co., 79 Ark. 12, 94 
SW 707; St. Louis, etc., R. Co. v. Daw- 
son, 77 Ark. 434, 92 SW 27. 

Ga.—Albany, etc., R. Co. v. Wheel- 
er, : Ga. A. asp 59 SE 1116. = 


nl. 

Towa. —Metzgar v. Chicago, etc., R. 
Co., 76 Iowa 387, 41 NW 49, 14 AmSR 
324. 

Ky.—Louisville, ete., R. Co. v. Sam- 
uels, 57 SW 235, 22 Kyl 303. 

N. J.—Hoff v. West Jersey R. Co., 
450 Neadee. 201. 

Or.—Anderson v. Oregon R. Co., 45 
On 2 det Te 19: 

Pa. 
Philadelphia, etc., 
93 AmD 708. 


Turnp. Co. v. 
R. 1C0.5" 54 (Bas 345, 


Tex.— Payne v. Shirley, (Civ. A.) 
243 SW 285; Lam v. St. Louis South- 
western R. Co., (Civ. A.) 142 SW 977; 
Trinity, etc., R: Co. v. Burke, (Civ. A.) 
Lae SAA ODS 30, Lrinityy Cb: WENe COV s 
Gregory, (Civ. A.) 142 SW 656; Free- 
man v. Waters, (Civ. A.) 136 SW 84; 
St. Louis Southwestern R. Co. -v. 
Sharp. 62 Tex. Civ. A.,. 340, 131 SW 
614; Texas, etc., R. Co. v. Wooldridge, 
59 Tex. Civ. A. 384, 126 SW 603; . Tex- 
as Cent. R. Co. v. Qualls, 58 Tex. Civ. 
A. 120, 124 SW 140; Missouri, etce., 
R. Co. v. Neiser, 54 Tex. Civ. A. 460, 
118 SW 166; Houston, Ctera Re Con w. 
Laforge, (Civ. A.) 84 SW 1072: Mis- 
souri, ete., R. Co. v. Jordon (Civ. A.) 
82 SW 791; Missouri, etc., R. Co. v. 
“Hopkins, (Civ. A.) 80 SW 414; St. 
Louis Southwestern R. Co. v. Crabb, 
(Civ. A.) 80 SW 408; St. Louis South- 
western R. Co. v. Gentry, (Civ. A.) 
74 SW 607. : 

Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 

W. Va.—Wilson v. Bush, 70 W. Va. 
26, 73 SE 59. 

“Where the defendant has exercised 
reasonable care to provide the most 
effective machinery in known practi- 
cal use to prevent. the burning of pri- 
vate property, it has fully discharged 
its duty in that regard.” Lesser Cot- 
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ances. 


In determining 
appliances.*®° 


by actual use.*+ 


tical use.8? 


ton iCoulve! St) Vouis; ete., Rs Co, 114 
Fed. 133, 141, 52 CCA 95 [quot Ander- 
son v. Oregon R. Co., 45. Or: +211, 215, 


A PELL. 
70. Missouri, etc., R. Co. v. Carter, 
95 Tex. 461; 68 SW 159; St. Louis 


Southwestern R. Co. v. Goodnight, 32 
Tex. Civ..A. 256, 74 SW 5838. 

71. Hoff v. West Jersey R. Co., 45 
N. J. L. 201, -203; Missouri, ete., R. 
One Carter, 95 Tex. 461, 68 SW 159. 

“The law does not give immunity in 
these matters only on the ground that 
in the selection of its instruments an 
infallible judgment shall be exer- 
cised.” Hoff v. West Jersey R. Co., 
supra. 

72. Toledo, etc., R. Co. v. Corn, 71 
Tll. 493. 

73. .Metzgar v. Chicago, etc., R. Co., 
76 lowa 387, 41 Me 49. 14 AmSR 224. 
See Quanah, etc., R. Co. v. Stearns, 
(Tex. Civ. A.) 206 SW 857 (sustain- 
ing this view). 

74. See cases supra note 73. 

75. See supra § 1259. 

76. Del.—Green v. Philadelphia, 
ete., R. Co., 32 Del. 72, 119 A 837. 

N. J.—Vallaster v. Atlantic City R. 
Co. .12-Ne J. , 334; ,62 A. 993; Hoftey. 
West Jersey R. Co., 45 N. J. L. 201. 

N. Y.—Frace v. New York. etc.. R. 
Co., 148 N. Y. 182, 38 NE 102; Flinn 
v. New York Cent., etc., R. Co., 142 N. 
Y. 11, 36 NE 1046. 

Oh.—Cleveland, etc., R. Co. v. Mc- 
Kelvey, 12 Oh. Cir..Ct..426, 5 Oh. Cir. 
Dec. 561. 

Wis.—Menominee River Sash, etc., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

fa] That another railroad used 
different kind of spark arrester from 
that used by defendant is not proof 
of defendant’s negligence. Cleveland, 
etc., R. Co. v. McKelvey, 12 Oh. Cir. 
Ct.. 426, 5 Oh. Cir. Dec.) 561. 

77. Vallaster v. Atlantic City R. 
Co., 72 N. J. Li. 334, 62 A 993; Frace v. 
New York, etc., R. Co., 143 N. Y..182, 
38 NE 102; Flinn v. New York Cent., 
etc ik. Con 142 UN. Yer ERS6aNEYeLO46; 
Menominee River Sash, ete., Co. v. 
Milwaukee, etc., R. Co., 91 Wis. 447, 
65 NW 176. 

{a] Short front and extension 
front engines.—Where the evidence 
as to the relative merits of short front 
engines and extension front engines, 
in respect of their ability to prevent 
the escape of fire, showed no decided 
superiority of one over the other, but 
that both kinds were of approved con- 
struction and in very general use, the 
railway company could not be held 
guilty of negligence in using one 
rather than the other. Menominee 
River Sash, etc., Co. v. Milwaukee, 
ete., R. Co., 91 Wis. 447, 65 NW 176. 

[b] Diamond stack and straight 
stack spark arresters.—Where it is 


use’? or is reasonably suitable and Geer cal- 
culated to prevent the emission of sparks.78 . 

[§ 1262] 4. Adoption of New or Untried Appli- 
While it has been said that railroad com- 
panies are bound to avail themselves of all the diseovy- 
eries which science has put within reach for that 
purpose, in constructing their locomotives, provided 
they are such as eden the circumstances it is rea- 
sonable to require them to adopt,’® this does not 
impose on them the unqualified duty of adopting new 
Before a company can be held lable 
for failure to adopt appliances other than those in 
use by it, their efficacy, must have been demonstrated 


It is under no duty to devise some 


appliance better than any known appliance in prac- 
Nor is it bound to purchase the patent 
for every invention claimed to be an improvement,*? 
or to test®4 or to adopt®® new and untried devices, or 
adopt appliances which are mere experiments.*® 
! the contrary, it has been said that the introduction of 


On 


shown that diamond stack and 
straight stack spark arresters are in 
very general use upon the railroads of 
the country, and that they are both 
well-known systems of preventing the 
escape of sparks, a company which 
has in use one of these two systems 
cannot be held guilty of negligence in 
not adopting the other. Frace v. New 
York, ete: Rs Co., 143i -NaeY.. 1825438 
NE 102; Flinn v. New York Cent., 
etce., R. Co., 142 N. Y. 11, 36 NE 1046. 

[c] Mere fact that spark arrester 
used on certain locomotive was not 
as good as that used on some of its 
other locomotives is not sufficient to 
show negligence on the part of the 
company where both have been in 
common use and approved by experi- 
ence, and the company, after the ex- 
ercise of due care and skill, has 
adopted both, convinced that they are 
equally good, and uncertain which is 
the better. Walieter v. Atlantic City 
Ri, Co. - 12 INS. b9334,7 62" Avo93 

78. Green v. Philadelphia, StCxn xs 
Co., 32 Del. 72, 119 A 837. 

79. Houston, etc Re Conve McDon- 
oush)) P—Tex) TAY Civ. “Cas. 
Spaulding v. Chicago, etc., R. 
Wis. 110, 11 AmR 550; Dimmock v. 
None Staffordshire R. ‘Co., 4 OR. (Se 
1058. ; 

80. Ala.—Tombigbee Valley R. Co. 
v. Howard, 185 Ala. 612, 64 S 3388. 

IlI.—Toledo, ete., R. Co. v. Corn, 71 
Til: 493;° Chicago, etce., R. Co: v., Amer= 
ican Strawboard Co., 91 Ill. A. 635 Laff 
190 Ill. 268, 60 NE 518 ile 

Mich. —Hagan v. Chicago, ete., R. 
Co., 86 Mich. 615, 49 NW 509 

N. Y.—Flinn ‘v. New York Cent., 
ete, R. Co; 1422 Nae 117 86 NE 1046. 

Vt.—Farrington vy. Rutland Teor, 
72 Vt. 24, 47 A 171, 

81. Hag an v. Chicago, etc., R. Co., 
86 Mich. 615, 49 NW 509. See Tom- 
bigbee Valley R. Co. v. Howard; 185 
Ala. 612, 64 S 338 (recognizing rule). 

82. Farrington v. Rutland R. Co, 
TAIN AS 24a CA TLS 

83. Toledo, ee It, Co. sv SCorn wy 


3. 

Toledo, etc., R. Co. v. Corn, su- 
pra; Chicago, etc., R. Co. v. American 
Strawboard Co., 91 Ill. A. 635 [aff 190 
Ill. 268, 60 NE 518). 

85. Hagan v. Chicago, etce., R. Co., 
86 Mich. 615, 49 NW 509; Steinweg Vv. 
Erie R. Co., 43 N. Ye 123, 3 AmR 673. 

Salts duty 4 is limited to such 
contrivances as have been already 
tested and put in use, and it is not 
required to use every possible con- 
trivance, although already patented 


‘and recommended in scientific discus- 


sions.” Flinn v. New York Cent., etc, 
R. Co., 142 N. Y. 11, 16, 36 NE 1046. 

86. Chicago, etc., R. Co. v. Ameri- 
can Strawboard Co., 91 Ill. A. 635 [aff 
190 Tll. 268, 60 NE 518]. 


eee eee eee eee eee Se eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1262-1264] 


untried devices may of itself be negligence since the 
efficiency of appliances can only bel demonstrated by 
actual experience and since adoption and use are the 
But where an invention has 
been tested and has been approved as better than 
those a railroad company is using, it is: required to 
adopt and use the better machinery.8$ 
however, a company is not bound.at once to introdues 
a new appliance which it is claimed will have the 
effect to make its locomotive safe in the respect men- 
It is entitled to a reasonable time for trial 
and experiment, and to make the necessary changes.®® 

[§ 1263] 5. Effect of Adoption of Appliances Re- 
If a railroad company has adopted 
and put into use on its locomotives appliances for 
the prevention of fire such as are required by law, 
it will not be liable for injury caused by fire com- 
municated by its locomotives,®® unless it is guilty of 
negligence in some other respect,®! such for instance, 


real tests of approval.8? 


tioned. 


quired by Law. 


87: Hagan v. Chicago, etc, R. Co., 
86 Mich. 615, 49 NW 509. 
88. Toledo, etc., R. Co. vy. Corn, 71 


Til. 493. 
89. Flinn v. New York Cent., etc., 
142 N. Y. 11, 36 NE 1046; Oat- 
man v. Michigan Cent. R. Coss 7 Ont 
WR 81. 
_ [a] Reasons for rule.—(1) “It can- 
not arrest ail of its engines . . to 
make changes, but must have “the 
time requisite,’ ‘taking into considera- 
tion expense, convenience, the opera- 
tion of its road, and all the problems 
connected with such a change.” Flinn 
v. New York Cent., etc., R. Co., 142 N. 
Y. 11, 21, 36 NE 1046. (2) “For a long 
time it must be a matter of observa- 
tion and experiment, and experience 
alone can decide whether a new méth- 
od or device is an improvement upon 
the old. And if it is, a reasonable 
time must elapse before it can be 
taken into use, having regard to the 
company’s business, and the altera- 
tions rendered necessary in the roll- 
ing stock.” Oatman v. Michigan 
Cent. R. Co., 7 OntWR 81, 86. 

[b] Rule applied.—A railroad com- 
pany is not negligent in failing to 
supply all of its one thousand engines 
with an improved spark arrester with- 
in four years after it came into use. 
Flinn v. New York Cent., etce., R. Co., 
142 N. Y. 11, 36 NE 1046. 

» 90. U. S.—Northern Pac. R. Co. v. 
Mentzer, 214 Fed. 10, 1830 CCA 404. 

Ala,—Louisville, ete., R. Co. v. Sul- 
livan Timber Co., 138 Ala. 379, 35 S 
827. 


Ark.—St. Louis, ete, R. Co. v. 
Coombs, 76 Ark. 132, 88 SW 595. 

Cal. —Smyth ivi Stockton, tC. see 
Co., 2 Cal. Unrep. Cas. 358, 4 P 505. 

Del.—Johnston v. Director Gen. of 
Railroads, 30 Del. 565,109 A 581; Jef- 
feris v. Philadelphia, etc., R.° Co., 8 
Del. 447. 

Ga.—Inman yv. Elberton Air-Line R. 
Co., 90 Ga. 663, 16 SE 958, 35 AmSR 
232. 

Ill.— Chicago, ete., R. Co. v. gonadal: 
ance, 58 Ill. 389: Toledo, etc., Co: Vv: 
Pindar, 53 Ill: 447, 5 AmR eye ‘Chica- 
go, ete., R. Co. v. Madison, Si Tae Ae 
393; Chicago, etc., R. Co. v. Smith, 11 
Til. 'A. 348. 

Ind. New? York, /ete., R. ‘Co... 
Baltz, 141 Ind. 661, 36 NE 414, 38 NE 
402. 

Towa.—Greenfield v. Chicago, 
R. Co., 83 Iowa 270, 49 NW 95. 

Kan.—Union Pac. R. Co. v. Motzner, 
2 Kan. A. 342, 43 P 785. 

Ky.-_Hartford Hay bass (Co: pee cin= 
cinnati, etc., R. Co., 182 Ky. 295, 206 
SW 628; Cincinnati, etc., R. Co. v. 
Sadieville Milling Co., 187 Ky. 568, 
126 SW 118; Louisville, etc., R. Co 
v. Samuels, 57 SW 235, 22 Kyl 401, 
Compare Louisville, etc., 1B 
Rains, 230 Ky. 132, 18 Sw (24). “954 
(compliance with St. § 782, requiring 
engines to be equipped with spark ar- 
resters, does not conclusively relieve 


etc., 
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aged.°4 
In any event, 
of Repair. 


ing damage.?* 


a railroad company from liability for 
damages by fire alleged to have been 
ignited by a passing locomotive, but 
testimony that the locomotive was 
properly equipped merely tends to res 
lieve the railroad from liability aris- 
ing from violation of the statute, and 
rebuts evidence tending to show that 
there was failure to comply with it). 

La.—Meyer v. Vicksburg, ete, R. 
ORs 41 La, Ann. 639, 6S 218,17 AmSR 


Ma. —Baltimore, ete, R. Co. v. 
Woodruff, 4 Md. 242, 59 ‘AmD 72. 

Mich.—Gorgol v. Michigan Cent. R. 
Co., 236 Mich. 646, 211 NW 50; Peter 
v. Chicago, ete., R. Co., 121 Mich. 324, 
80 NW 295, 80 AmSR 500, 46 LRA 224. 

N. J.—Goodman y. Lehigh Valley R. 
Co., (Sup.) 68 A 63; Hoff v. West Jer- 
Sey R.'Co:, 45 Nd. Le 201: 

N. Y.—Flinn v. New York Cent., 
ete., R. Co., 142°N) Y. 11, 36. NE 1046; 
Collins v. New York Cent., etc., R. Co., 
5 Hun 503 [aff 71 N. Y. 609]; Wheeler 
vee York Cent., etc., R. Co., 22 NYS 

N. C.—Moore v. Atlantic Coast Line 
RCo. 193 UN. C3 1192) SHALL Wal= 
liams v. Atlantic Coast Line R. Co., 
140 N. C. 623, 53 SE 448; Moore v. 
Wilmington, etc., R. Co., 124 N. C. 338, 
32 SE 710. 

Oh.—Lake Shore, étc.,- R. Co. 'v. 
Wahlers, 1 Oh. Cir. Ct. N. S. 139, 24 
Oh. Cir. Ct. 310; Lake Shore, etc., R. 
Colive Wahlersi 1 Ohy) Ciry Cth Ne"Si 
139, 24 Oh..Cir. Ct 310% 

Pa.—Ginter v. Pennsylvania R. Co., 
262 Pa. 474, 105 A. 824, 3 ALR 505; 
Philadelphia, ete., R. Co. v. Schultz, 
93 Pa. 341; Philadelphia, etc., R. Co. 
v. Hendrickson, 80 Pa:.182, 21 AmR 
97; Philadelphia, etc., R. Co. v. Yier- 
ger, 73 Pa. 121; Gowen v. Glazer, 2 
Pa. Cas. 250, 10 A 417. 

S. C.—wWilson v. Atlanta, etc., Air- 
Jine wR. /Co.;,, 16 Sy Cr 587. 

Ss. _D.— White v. Chicago, .ete., R.Co., 
1S. D. 326, 47 NW 146, 9 LRA 824. 

Tenn. —Carolina, etc., R. Co. v. Una- 
ka Springs Lumber Co. 130 Tenn. 354, 
170 SW 591, 593 [cit Cyc]. 

Tex.—Chicago, etc., R. Co. v. Myers, 
115 Tex. 565, 569, 285 SW 1058 [cit 
Cyc]; Martin v. Texas, ete., R. Co., 87 
Tex. 117, 26 SW 1052; Rost v. Mis- 
souri Pac. R. Co., 76 Tex. 168, 12. SW. 
1131; Chicago, etc.,, R...Co..v. Myers, 
(Civ. A.) 264 SW 151; St. Louis 
Southwestern R. Co. v. Lindley, (Civ. 
A.) 29 SW 1101; Dillingham v. Whit- 
aker, (Civ. A.) 25 SW 723; Allibone 
We, EXass "etc. ok CO, lex: Ay Civ. 
Cas. § 64; Houston, etc., R. Co. v. Mc- 
Donough, 1 Tex. A. Civ. Cas. § 651. 

Va.—Atlantic Coast Line R. Co. v. 
Watkins, 104 Va. 154, 51 SE 172; 
White v. New York, etc., R. Co., 99 Va. 
357, 38 SE 180. 

Eng. —Vaughan v. Taff Vale R. Co., 
5H. & N. 679, 157 Reprint 1351. Com- 
ae sanee v. Festiniog R. Co., L: R. 

18} 
Ont. an v. Grand Trunk R. Co., 


[5U,C. eh be: 


as the negligent management of the locomotive and 
train,®? or negligence in allowing combustible mat- 
ter to accumulate on the right of way,®* or a negli- 
gent failure to prevent the spread of a fire kindled 
by one of its locomotives properly equipped and man- 


[§ 1264] C. Keeping Locomotives in Proper State 
The duty of a railroad company to use 
ordinary or reasonable care to provide locomotives 
of proper construction and the most approved appli- 
ances to prevent the escape of fire®® is not the full 
measure of its duty.°® 
should use ordinary or reasonable care to keep its 
locomotives and appliances: in a condition of good 
repair, and if it fails in this duty, and by reason 
thereof fire is communicated to property by sparks 
from its locomotives, it will be liable for the result- 
It will not be sufficient to relieve a 
company from liability for injuries by fire set out by 


It is also necessary that it 


16.U. C. C. P. 252; Hill v. Ontario, etc., 
R.-Co., 138: (C Oy B. 503M ble wat howe 
Ontario, etc., R. Co., 11 U. C. Q. B. 604. 

[a] If engine is sufficient for serv- 
ice and properly equipped and oper- 
ated, the fact that the use of a larger 
engine would decrease the danger’ 
from fire does not make the use of the 
smaller engine negligence. Rosen v. 
Chicago, etc., R. Co., 83 Fed. 300, 27 
CCA 534. 

91. Morgan v. Louisville, etc., R. 
Co., 208 Ky. 640, 263 SW 35; Cincin- 
nati, etc., R. Co. v. Sadieville Milling 
Oka enalesye Ky. 568, 126 SW 118; Mis- 
soula Trust, etc., Bank v: Northern 
Pac. R. Co., 76> Mont: (201; 2135°245 2 
949 [cit Cyc]; Moore v. Wilmington, 
ete, "Re Col, 124 N. ©. 338, 32 SE 710; 
Missouri. Pac. . €o., Vv. Platzer; 73 
Tex. 117, 11 SW 160, 15 AmSR 771, 3 
LRA 639; and cases supra note 90. 

92. Morgan v. Louisville, ete. R. 
Co., 203 Ky. 640, 263 SW 35; Cincin- 
nati, CLG, at COL: Sadieville Milling 
Co. 137 Ky. 568, 126 SW 118. 

93. Moore v. Wilmington, etc., R. 
Co., 124 N. C. 338, 32 SH 710. 

94. Missouri Pac. R. Co. v. Platzer, 
73 Tex. 117, 11 SW.160, 15 AmSR 771, 
3 LRA 639. And see infra § 1281; 

95. See supra § 1259. 

96. See cases infra note 97. 

97. Ark.—St. Louis, etc., R. Co. v. 
Thompson-Hailey Co., 79 Ark. 12, 94 
SW 707. 

Ga.—Seaboard Air-Line R. Co. v. 
Gnann, 142 Ga. 381, 82 SH 1066; West- 
ern, ete.,, R. Co. v. Maynard, 139 Ga. 
407, 77 SE 399; Southern R. Co. v. 
Thompson, 129 Ga. 367, 58 SE 1044; 
East Tennessee, etc., R. Co. v. Hester, 
90 Ga. 11, 15 SE 828; Southern R. Co. 
v. Smith, 21 Ga. A. 814, 95 SH 328. 

Ill.—Chicago, ete., R. Co. v. Goyette, 
133 Ill. 21, 24 NE 549 [aff 32 Ill. A. 
574]; Chicago, etc., R. Co. v. Quaint- 
ance, 58 Ill. 389; -Toledo, ete., R. Co. v. 
Pindar, 53 Ill. 447,.5 AmR 57; Louis- 
ville, etc., R. Co. v. Spencer, 47 Ill. A. 
503 [aff 149 Ill. 97, 36 NE 91]. 

Ind.—Cleveland, etc, R. Co. vy. 
Hayes, 167 Ind. 454, 79 NE 448; Cleve- 
land, etc., R. Co. v. Scantland, 151 Ind. 
488, 51 NE 1068; Pittsburgh, etc., R. 
Co. v. Nelson, 51 Ind. 150. 


Kan.—St. Louis, ete. R.. Co. v. 
Hoover, 3 Kan. A. 577, 43 P hee 
Ky.—Louisville, etc. R. Co. Tay- 


lor, 92 Ky. 55, 17 SW 198, 13 Ky 373. 

Md.—Ryan vy. Gross, 68 Md. 377, 12 
A 115, 16 A 302. 

Nebr.—Shipman v. Chicago, ete., R. 
on 78 Nebr. 48, 110 NW 535. 

Oh.—Cleveland, ete., R. Co. vy. Fre- 
denbur, 3 Oh. Cir,,Ct. 23; 2 Oh. ‘Cir: 
Dec. 15 Te, 

Pa.—Florence v. Delaware, etc., R. 
Co., 258 Pa. 456, 102 A 133; John Han- 
cock Ice Co. v. Perkiomen R. Co., 224 
Pa. 74,73 A’194. 

Porto Rico. *_Gividanes v. American 
R. Co., 1 Porto: Rico Fed. 106. 

Tenn. —Louisville, ete, R. Co. 
ROPt, 112 Tenn. 432, 80 SW 429. 


ve 


1156 [51 C.J.] 


its locomotive that it had employed a competent in- 
spector,°*® or even that the locomotive and appliances 
had been inspected before sending them out on the 
road.°® And the fact that an engine became out of 
repair at a point on the line where there were no 
facilities for repairing will not justify the action 
of the engineer in running the engine with increased 
danger to the next repair shop instead of stopping 
at the next station.t However, the duty to keep 
locomotives and appliances in good repair does not 
require the highest degree of care,? it being suffi- 
cient if it uses ordinary care in that regard.® 

{§ 1265] D. Employment of Competent Servants 
To Operate Trains and Locomotives. To relieve it- 
self from lability for injuries caused by fire com- 
municated by its locomotives, a railroad company 
must employ competent and skillful engineers, fire- 
men, or other servants to operate and manage its 
trains and locomotives;* but only such care in per- 
forming this duty is required as would be exercised 
by an ordinarily prudent person under all the sur- 
rounding circumstances.® 

Tex.—Gulf, ete., R. Co. v. Benson, 


69 Tex. 407, 5 SW 822, 5 AmSR 74; St 
Missouri, etc., R. Co. v. Neiser, 54 Tex. 
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911, 68 LRA 864. 
St. Louis, etc., R. Co. v. Hoover, 
3) Kan. SAL 577) 439 P 6854: 587. 


[§§ 1264-1267 


[§ 1266] E. Management and Operation of Loco- 
motives and Trains—-l. In General. Engineers, fire- 
men, and other servants must use ordinary care in 
the management and operation of locomotives and | 
trains, and if property is injured or destroyed by 
the escape of fire by reason of their failure to ob- 
serve this requirement, the railroad company will be 
liable for the resulting damages.® This is so, al- 
though the locomotive was equipped with the most 
approved appliances for preventing the escape of 
sparks,’ and although such appliances were in good 
order. And the rule applies with equal force to 
private steam railroads constructed for logging pur- 
poses.°® 

[§. 1267] 2. Degree of Care Required. Ordinary 
care required in the management and operation of 
locomotives and trains,!® which, as has been well 
said, is “the only rule that can be stated by the 
court,”!1 is the care which an ordinarily prudent per- 
son would have exercised under the same or similar 
circumstances.** It has been said to be a relative 


Line R: Co, 19 SC. 393 Wilson” ve 
Atlanta, etc., Airline R. Co., 16 S. C. 


S. C.—Cronk v. Chicago, etc., R. Co., 


Civ. A. 460, 118 SW 166; St. Louis 6 U. S.—Grand Trunk R. Co. v. 
Southwestern R. Co. v. Connally, (Civ.| Richardson, 91 U. S. 454, 23 L. ed. 
A.) 93 SW 206; St. Louis Southwest- | 356. 


ern R. Co. v. Crabb, (Civ. A.) 80 SW 
408; Missouri, ete., R. Co. v. Mitchell, 
34 exe Civ, 2A® (394.079 SiWi_ 945 SSt; 
Louis Southwestern R. Co. v. Gentry, 
(Civ. A.) 74 SW 607; Dillingham v. 
Whitaker, (Civ. A.) 25 SW 723. 

Vt.—Cleaveland y. Grand Trunk R. 
Co., 42 Vt. 449. 

Va.—Phillips v. Southern R. Co., 
109 Va. 436, 63 SE 998. 

[a] In New Jersey, under a stat- 
ute requiring railroad companies to 
use ‘all practical means to prevent 
the escape of fire’. from locomotives, 
it is held that due care in inspecting 
the screens on locomotives means a 
high degree of care. Goodman v. Le- 
high, Malley. Re Go. 82 Ns, dn 6450, 981 


A 

98. Cleveland, etc., R. Co. v. Hayes, 
167 Ind. 454, 459, 79 NE 448. 

“A man cannot acquit himself of 
negligence by evidence that he in- 
trusted to a competent servant the 
discharge of a duty which he owed to 
third persons. To reach such a con- 
clusion would be to disregard a basic 
principle in the law of negligence, 
which finds expression in the rule of 
respondeat superior.” Cleveland, etc., 
R. Co. v. Hayes, supra. 

99. Cleveland, etc., R. Co. v. Fre- 
denbur;, SUOh! Cir) (Cto23, 27OhnwCinr: 
Dec. 15 (they must be kept in good 
order on the line of the road). 

Daw bexas etc... Co. v. Tankersley, 
63 Tex. 57. 

2. Texas Cent. R. ao. v. Qualls, 58 
Tex. Civ. A. 120, 124 SW 140; St. 
Louis Southwestern R. Co. v. Crabb, 
(Tex. Civ. A.) 80 SW 408; St. Louis 
Southwestern R. Co. v. Goodnight, 32 
Tex. Civ. A. 256, 74 SW 583. 

3. Payne v. Shirley, (Tex. Civ. A.) 
243 SW 285; Trinity, etc., R. Co. v. 
Burke, (Tex. Civ. A.) 142 SW 658; 
Trinity, etc., R. Co. v. Gregory, (Tex. 
Civ. A.) 142 SW 656; Texas Cent. 
R. Co. v. Qualls, 58-Tex. Civ. A. 120; 
124 SW 140; St. Louis Southwestern 
Ro Co. vy. Crabb), (exe Civo AD yts80 
Sw 408; St. Louis Southwestern R. 
Co. v. Gentry, (Tex. Civ. A.) 74 SW 
607; St. Louis Southwestern R. Co. 
v. Goodnight, 32 Tex. Civ. A. 256, 74 
SW 583. 

4 Pittsburgh, etc., R. Co. v. Nel- 
son, 61 Ind. 150; St. Louis, etc., R. 
Co. v. Hoover, 3 Kan. A. 577, 43 P 
854; Norfolk, etce., R. Co. v. Fritts, 
LOS “Va. 6S, 49 SE 971, 106 AmSR 


Ala.—Sherrell v. Louisville, ete., R. 
Co., 148 Ala. 1, 44 S 153. 


Ark.—St. Louis, ete, R. Co. v. 
Hecht, 38 Ark. 357. 
Fla.—Jacksonville, ete., R. Co. v. 


Peninsular Land, etc., Co., 27 Plas 1, 
Lo. 9 Ss661e di RAL 33160. 

Ga.—Western, etc., R. Co. v. Mayn- 
ard, 139 Ga. 407, 77 SE 399; Southern 
R. Co. v. Thompson, 129 Ga. 367, 58 SE 
1044; East Tennessee, etc., R. Co. v. 
Hester, 90 Ga. 11, 15 SE 828. 

Ill.— Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE 888 [aff 127 Ill. A. 
41]; Chicago, etc., R. Co. v. Goyette, 
133 Til. 21,924 NE 549 {aff 32 Til. A. 
574]; Chicago, ete., R. Co. v. Clampit, 
63 Ill. 95; Toledo, 'etc., R. Co. v. Pin- 
dar; 53) lh 447, #5 “Amik 57s) Great 
Western R. Co. v. Haworth, 39 Ill. 
346; Louisville, ete., R. Co. v. Black, 
54 Ill. A. 82. 

Ind.—Lake Erie, etc., R. Co. v. Mc- 
Fall, 72 NE 552; Indianapolis, etc., R. 
Co. v. Paramore, 31 Ind. 143; Lake 
Erie, ete., R. Co. v. Lowder, 7 Ind. A. 
537, 34 NE 447, 747. 

Kan.—St. Louis, ete. R. Co. v. 
Hoover, 3 Kan. A. 577, 43 P 854. 

Ky.—Morgan v. Louisville, ete., R. 
Co., 203 Ky. 640, 268 SW 35; South- 
ern R. Co. v. MecGeoughey, 102 SW 
270, 31 Kyl 291; Chesapeake, etc., R. 
co v. Richardson, 99 SW 642, 30 Kyl 

La.—Haas v. Hines, 150 La. 599, 91 


S 58. 
Md.—Baltimore, ete, R. Co v. 
Woodruff, 4 Md. 242, 59 AmD 72. 


Minn.—Solum v. Great Northern R. 
Co., 63 Minn. 2338, 65 NW 443. 

Miss.—Brookhaven Lumber,  etce., 
Co. v. Illinois Cent. R. Co., 68 Miss. 
432, 10S 66. 

Mo. —Peoppers v. Missouri, 
Co., 67 Mo. 715, 29 AmR 518; 
v. Pacific R. Co., 45 Mo. 322. 

Nebr.—Shipman v. Chicago, etce., 
R. Co., 78 Nebr. 43, 110 NW 535; Bur- 
lington, ete, R. Co. v. Westover, 4 
Nebr. 268 

Nev. CT eosabenes v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. C.—Williams v. Atlantic Coast 
Line R. Co., 140 N. C. 623, 53 SE 448. 

Or.—Hawley v. Sumpter R. Co., 49 
Or.. 509, 90 P 1106, 12 LRANS 526. 

Pa.—Frankford, etc., Turnp. Co. v. 
Philadelphia, ete., R. Co., 54 Pa. 345, 
93 AmD 708. 

S. C—Brown v. Atlanta, etc., Air 


etc., R. 
Fitch 


3S. D. 98, 52 NW 420 
Tenn.—Louisville, ete., Ra. Cow Ve 
Fort, 112 Tenn. 432, 80 SW 429. 
Tex.—Gulf, etc., R. Co. v. Benson, 
69 Tex. 407, 5 Sw 822, 5 AmSR 74; 
Texas, etc., R. Co. VG Medaris, 64 Tex. 
92; Freeman v. Nathan, (Civ. A.) 149 
SW 248, St. Louis Southwestern R. 
Co. v. Connally, (Civ. A.) 93 SW 206; 
Dillingham v. Whitaker, (Civ. A.) 25 
SW 723; Allibone v. Texas, etc., R. 
Co., 2 Tex. A. Civ. Cas. § 64. 
Vt.—Van Dyke v. Grand Trunk R. 
ay 84 Vt. 212, 78 A 958, AnnCas19138A 


tyre —Phillips v. Southern R. Co., 
109 Va. 436, 63 SE 998; Norfolk, etce., 
RO Ong Fritts, 103 Va. 687, 49 SB 
971, 106 AmSR 911, 68 LRA 864, - 

Ww. Va.— McLaughlin v. Baltimore, 
ete, R..Cozn Th Wa Va. 287, 83 SHLSIO: 

Wis.—Martin v. Western Union R. 
Co., 23 Wis. 437, 99 AmD 189. 

Eng.—Freemantle yv. London, etc., 
RR. Co: 10: CyB NiaSs Som LOO eh @i 
89, 142 Reprint 383; Dimmock v. 
ie Staffordshire R. Co., 4 F. & F. 

Can.—North Shore R. Co. v.: Mc- 
Willie, 17. Can. ‘S: C. 511; 

Ont.—McGibbon v. Northern R. Co., 
14 Ont. A. 91 [rev 11 Ont. 307 (on the 
facts)]; Hewitt v. Ontario, ete. R. 
Co. LIU CO] BS 604. 

7. Missouri Pac. R. Co. v. Texas, 
etc., R. Co., 41 Fed. 917; Louisville, 
etc., R. Co. v. Guttman, 148 Ky. 235, 
146 SW 7381; Louisville, etc., R. Co. 
v. Dalton, 102 Ky. 290, 43 sw 431, 
19 KyL 1318. 

8. Louisville, etc., R. Co. v. Dalton, 


9. Thomas v. Hammer Lumber Co., 
153 N. C. 351, 69 SE 275, 32 LRANS 


584, 
See supra § 1266. 

11. Frankford, etc., Turnp. Co. v. 
Philadelphia, etc., R. Co., 54 Pa. 345, 
350, 93 AmD 708. 

12. Grand Trunk R. Co. v. Rich- 
ardson,.. 91) .U;-S.0454,,.23: 1, bediie 3563 
Lake Erie, etc., R. Co. v. Lowder, 7 
Ind. A. 537, 34 NE 447, 747; St. Louis, 
etc., R.. ‘Co: iv. Hoover, 3 Kany Al 577%, 
43 P 854; St. Louis Southwestern R. 
Co. v. Connally, (Tex. Civ. A.) 93 SW 
206; St. Louis Southwestern R. Co. v. 
Knight, 20 Tex. Civ. A. 477, 49 SW 250. 
See also generally supra § 1244; and 
generally Negligence §§ 51-82 

[a] Other statements of rule are: 
(1) Such care and diligence in using 
the locomotive upon the road as woutd 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1267] 


term'* and the care required necessarily depends on 
the circumstances of each particular case,!* and must 
be commensurate with, or in proportion to, the danger 
to be apprehended of inflicting injury upon the per- 
What is care in one 
case may be negligence in another, where the danger 
is greater and more care is required.!® 
the circumstances are such that the usual or custom- 
ary way of operating locomotives is not a sufficient 
compliance with the duty to exercise due care to pro- 
tect property, the company must exercise increased 
To determine whether ordinary 


son or property of another.15 


care accordingly.‘ 


be exercised by skillful, prudent per- 
“sons having control of the locomotive 
regarding their duty to the company 
and having a proper desire te avoid 
injury to property along the road. 
Baltimore, etce., R. Co. v. Woodruff, 4 
Md. 242,-59 AmD 72. (2) Such care 
as is ordinarily sufficient under simi- 
lar circumstances to avoid the danger 
and secure the safety needed. Frank- 
ford, etc., Turnp. Co. v. Philadelphia, 
etc., R. Co., 54 Pa. 345, 98 AmD 708. 
(3) Such care as good specialists in 
this department are accustomed to ex- 
ercise. Musselwhite v. Receivers, 17 
F. Cas. No. 9,972, 4 Hughes 166. (4) 
AS great a degree of care to protect 
the public against damage by fire as 
it exercises in favor of its patrons. 
Babcock v. Fitchburg R. Co., 67 Hun 
469, 22 NYS 449 [rev on other grounds 
140 N. Y. 308, .35 NE 596]. 

[b] Usual conduct of other compa- 
nies in vicinity—Whether or not 
damage caused by fire communicated 
by a locomotive was the result of neg- 
ligence ‘on the part of the railroad 
company depends upon the facts as 
to whether or not it used such caution 
and diligence as was demanded by the 
circumstances of the case, and not up- 
on the usual conduct of other com- 
panies in the vieinity. Grand Trunk 
R. Co. v. Richardson, 91 U. S. 454, 23 
L. ed. 356. 

13. Western, ete., R. Co. v. May- 
nard, 139 Ga. 407, 77 SE 399; Riley v. 
Chicago, ete., R. Co., 71 Minn. 425, 74 
NW 171. 

14. Fla.—Jacksonville, etc., R. Co. 
v. Peninsular Land, etc., Co., 27 Fila. 
Pls, 9s 662, 7 LRA 33, 6d: 

Minn. —Riley v. Chicago, etc., R> eo. 
71 Minn. 425, 74 NW 171; Solum vy. 
Great Northern R. Co., 68 Minn. 233, 
65 NW 443. 

Nev.—Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. Y.—Collins v. New York Cent., 
ete., R. Co., 5 Hun 499. 

Pa.—Frankford, ete, Dunnps Conve 
Philadelphia, ete., Ry, (Co., 549 Pan 345; 
93 AmD 708. 

Va.—Norfolk, ete., R. Co. v. Thom- 
as, 110 Va. 622, 66 SE 817. 

15. Fla.—Jacksonville, etc., R. Co. 
v. Peninsular Land, etc., Co., 27 Fla. 
fT De. OG dee Le, LRA Soy ODE 

Ind.—Lake Brie, etce., R. Co. v. Low- 
der, 7 Ind. A. 537, 34 NE 447, 747. 

Nev. —Longabaugh Vv. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. Y.—Fero v. Buffalo, etc., R. Co., 
22 N. Y. 209, 78 AmD 178. 

Tenn. —Louisville, ete, Rai Coser: 
Fort, 112 Tenn. 432, 80 SW 429. : 

Vt.—Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212) 78 A 958, AnnCas19134 
640. 


Va.—wNorfolk, ete., R. Co. v. Thom- 
as, 110 Va. 622, 66 SE 817; Norfolk, 
ChCs) ae COLWN? Fritts, 103 Va. 687, 49 
SE 971, 106 AmSR 911, 68 LRA 864: 

“Increased hazards might require 
increased care and vigilance on the 
part of those in charge of the engine.’ 
Solum v. Great Northern R. Co., 63 
Minn. 233, 236, 65 NW 443. 

[a] Thus (1) where there is a 
severe drought and the wind is blow- 
ing strongly from the direction of the 
railroad toward near-by property, and 
the running of trains is attended with 
unusual danger from sparks, the law 
requires of the company care commen- 
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surate with the risk or hazard. Lou- 
isville, etc., R. Co. v. Fort, 112 Tenn. 
432, 80 SW 429, (2) And in an unusu- 
ally dry season, when all inflammable 
material is very dry and liable to be 
set on fire by the smallest spark, and 
a wind is blowing from a locomotive 
toward wooden buildings or combusti- 
ble material, greater care and caution 
are required in the operation of trains 
than when these conditions do not ex- 
ist. Norfolk, ete., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817. To same ef- 
fect see Norfolk, etce., R. Co. v. Fritts, 
103 Va. 687, 49 SE 971, 106 AmSR 911, 
68 LRA 864. (3) A railroad company 
running through a town, the build- 
ings of which are constructed of wood 
and situated near the track, is bound 
to exercise a greater degree of care 
than, when running trains in the coun- 
try where there is no property near 
the track exposed to fire. Jackson- 
ville, etc., R. Co. v. Peninsular Land, 
ete,, Co., 27 Mave 7, OS 6b? uRA 

5 AS, 

16. Frankford,: etc., Turnp. Co. v. 
esha, etc., RB. Co., 54° Pal 345; 

93 AmD 708; Norfolk, etc., R. Co. v. 
Fritts, 103 Va. 687, 49 SE 971, 106 
AmSR 911, 68 LRA 864. 

17. Solum v. Great Northern R. 
Co., 63 Minn. 233, 65 NW 443; Fero v. 
Butkalo,-ete, Ra Cok 22ENSNe 209% 28 
AmD 178; Van Dyke v. Grand Trunk 
R. Co., 84 Vt. 212, 78 A 958, AnnCas 
1913A 640. i 

[a] As for instance, where a high 
wind was blowing and the land adja- 
cent to the roadbed within the right 
of way was covered with highly com- 
bustible materials. Solum y. Great 
ees R. Co., 63 Minn, 233, 65 NW 


18. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356. 

Ga.—Western, etc., R. Co. v. May- 
nard, 139 Ga. 407, 77 SE 399. 

Ind.—Lake Erie, etc., R. Co. v. Mc- 
Fall, 72 NE 552. 

Kan.—Atchison, etc., R. Co. v. Huitt, 
1 Kan. A. 788, 41 P 1051. 

N. Y.—Webb v. Rome, ete., R. Co., 49 
N. Y. 420, 10 AmR 889 

Tenn.— Louisville, ete., 1h KOCH AK 
Fort, 112 Tenn. 432, 80 SW 429. 

Va.—Norfolk, etc., R. Co. v. Thom- 
as; 110 Va. 622, 66 SH 817% Norfolk, 
ete., R. Co. v. Fritts, 103 Va. 687, 49 
SE 971, 106 AmSR 911, 68 LRA 864. ° 

19. U. S—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356. 

Fla.—Jacksonville, etc., Roe Co.) vi 
Peninsular Land, etec., Co., 27 Fla. 1, 
157, 9 S 661, 17 LRA oe) 65. 

Ga. —Western, etc., Co. v. May- 
nard, 139 Ga. 407, 408, Hi SE 399 Cott 
Cyc]. 

Ind.—Lake Erie, etc., R. Co. v. Mc- 
Fall, 72 NE 552. 

Kan. —Atehison, ete, R. Co. v. 
Huitt, 1 Kan. A. 788, 41 P 1051. 

Minn. —Riley v. Chicago, etc., R. 
Co., 71 Minn. i256. 74 NW 171. 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 3889. 

Tenn.—Louisville, GtCany ReeCOs, ave 
Fort, 112 Tenn. 432, 80 SW 429. 

Va.—Norfolk, ete., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817; Norfolk, etc., 
R. Co. v. Fritts, 103 Va. 687, 49 SE 971, 
106 AmSR 911, 68 LRA 864. 

But see Michigan Conti Rey Conny. 
Anderson, 20 Mich. 244 (the care 
which a company must exercise in 
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care has been exercised in the operation of a locomo- 
tive or train, the conditions prevailing at the time, 
such as the dryness of the weather,® the speed and 
direction of the wind,!® the condition of the track and 
the nature of the freight carried,?° the presence of 
combustibles on the right of way,?! the dryness of 
the grasses, stubble, and other vegetation near the 
track,22 the place at which the locomotive or train 
is being operated,?* the proximity of buildings to the 
track,?* especially when the buildings are of an in- 
flammable nature,2° the inflammable character of © 


the running of trains so as not to in- 
jure property situated near its track 
is not contingent upon such circum- 
stances as the force and direction of 
the wind, the dryness of the weather, 
or the combustible character of prop- 
erty liable to be affected; the compa- 
ny not being in fault as to the quality 
or character of its equipments, the 
special risks incident to proximity to 
railroad trains must be borne by those 
who establish themselves in such lo- 
calities); Ft. Worth, ete., R. Co. v. 
Dial, 38 Tex. Civ. A. 260, 85 SW 22 (an 
instruction that it was defendant’s 
duty, in an unusually dry season, 
where inflammable material is liable 
to be set on fire, to exercise greater 
precaution in operating its engines 
than in damp seasons, and that, if the 
wind is blowing directly from the en- 
gine toward inflammable property, 
greater precautions are required, so 
that if, when plaintiff's stacks were 
destroyed, it was an unusually dry 
time, and defendant did not use great 
precaution in the operation of its en- 
gines, and, through its negligence, 
plaintiff's stacks were destroyed, he 
was entitled to recover, was errone- 
ous, aS requiring a greater degree of 
care than a person of ordinary pru- 
dence would have exercised under the 
same or similar circumstances). 

20. Lake Erie, etc., R. Co. v. Low- 
der,at uin.dnAe 537, 34 NE 447, 747. 

21. Cantlon v. Minnesota Baston 
R. Co., 45 Minn. 481, 48. NW 22; Webb 
v. Rome, ete., R: Co., 49 N. Y. 420, 10 
AmR 389. 

22. Riley v. Chicago, ete., R. Co., 71 
Minn. 425, 74 NW 171. 

23. Jacksonville, etc; ReoComey. 
Peninsular Land, ete., Co., 27 Fila. 1, 
Lot, 9S 661 17, LRA 33, 65; Chicago, 
etc., Ri Goev, Quaintance, 58 TESS SON 
Fero v. Buffalo, etc., R. Co., 22 N. Y. 
209, 78 AmD 178. 

[a]. Thus (1) more care must be 
used in a city or village than in the 
country. “A much higher degree of 
care, both in respect to the rate of 
speed and the watchfulness to prevent 
casualties, should manifestly be re- 
quired when trains are passing 
through, or remaining stationary in 
the streets of a city, or densely pop- 
ulated village . under such cir- 
cumstances, the railroad company 
is bound to use the utmost care to 
guard against the dangers which obvi- 
ously attend such a condition.” Fero 
¥. Buffalo, ete., R. Co., 22° Ni 2209, 
212, 78 AmD 178. (2) The fact that 
the use of locomotives in populous 
districts through which they pass is 
known to be dangerous in their most 
careful use itself imposes a high de- 
gree of responsibility upon the com- 
pany using them as a motive power, 
and in the absence of such care and 
diligence on the part of the railroad 
companies, they will be held to the 
strictest accountability for injuries to 
property in the vicinity of their roads 
for fire communicated from their loco- 
motives. Chicago, Tr COe 


wea Vv. 

Quaintance, 58 Ill. 389 
24. Frankford, etc., Turnper Cosnve 
Philadelphia, etc., R: Co., 54 Pa. 345, 


93 AmD 708; McLaughlin y. Balti- 
more, etc., R: Co., 75 W,.Va. 287, 83 


SE 999. 
25. Jacksonville, etce., R. Co. v. 


Peninsular Land, etc., Co., 27 Fla. 1, 
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other property near the track,?® or the character of 
tne tuel used,*? must be considered. But.even in 
times of excessive drought a company is not required 
to operate its trains so as absolutely to prevent all 
escape of fire from its locomotives.?* And due con- 
sideration must be given to the necessities of the 
railway service, and the duty of the company to its 
patrons and the public.?°® 

[§ 1268] 3. Fuel Used. The law requires the ex- 
ercise of ordinary or reasonable care in providing 
proper fuel for use in its locomotives;° and this 
means such care in the selection and use of its fuel 
as a man of ordinary prudence, dealing with his own 
affairs and having a due regard for the rights and 
safety of others, would use.*t However, a company 
is not bound to exercise more than ordinary care in 
the selection of fuel.?? The law does not require 
railroad companies to use any particular kind of 
fuel in the operation of their locomotives.*? It has 
accordingly been held that they may use coal,** 
whether anthracite®® or bituminous,’® wood,*’ or any 
other ordinary fuel,?® unless such fuel is of a dan- 
gerous or hazardous quality,®® subject to the limita- 
tion that the latest improvements in the management 
of the locomotives in practical use be used.*° 
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[§§ 1267-1269 


it has 
to use 


Wood in coal-burning locomotive. While 
been held not negligent as a matter’ of law 
wood for fuel in a locomotive built to burn coal,*+ 
it has been held that if it be shown that the use of 
wood in a coal-burning locomotive materially in- 
creases the danger in setting fire to and burning 
adjacent property, the use of it constitutes negh- 
gence,*? or at least that this is a fact to be consid- 
ered in determining the question of negligence in the 
management of the locomotive.** It has also been 
held that the use of wood for fuel in a coal-burning 
locomotive, in which the meshes of the spark ar- 
rester are made much larger than where other fuel 
is used, is gross negligence where a high wind is pre- 
vailing at the time.* 

[§ 1269] 4. Speed of Trains. 
pany is under no obligation to diminish the usual’ 
speed of. its trains when passing isolated buildings 
near its track on dry and windy days as this is in- 
compatible with the proper discharge of its duties 
as a common. carrier.4® And where it becomes nec- 
essary to make up time between two points, the run- 
ning of a fright train at a high rate of speed (forty 
miles an hour) is not in itself negligence.*® But 
it has been held that operating a locomotive at twice 


A railroad com- 


157, 9 S 661, 17 LRA 33, 65; 
Hines, 150 La. 599, 91 S 58. 

{a] hus (1) it is the duty of a 
company to exercise extra care near a 
cotton-covered gin house platform. 
Haas v. Hines, 150 La. 599, 91 S 58. 
(2) More care is required to prevent 
the escape of fire in operating loco- 
motives in the proximity of buildings 
liable to be set on fire than is required 
to be exercised when there is less dan- 
ger from escaping sparks. McLaugh- 
lin v. Baltimore, etc., R. Co., 75 W. 
Va. 287, 838 SE 999. (8), And it has 
been held that a company is required 
to use the utmost care in running 
through a town or village where the 
buildings are constructed of wood and 
situated so near to the railroad as to 
be exposed to fire that may come in 
large quantities from the locomotive. 
Jacksonville, ete., R. Co. v. Peninsular 
Mand setes, Coi,)27 Mla, 157,29 -Ss661; 
17 LRA 383, 65 

26. Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271 (cordwood). 

27. Western, etc., R. Co. v. May- 
nard, 139 Ga. 407, 77.SE 399 [cit Cyc]. 
And see generally infra § 26. 

28. West Jersey R. Co. v. Abbott, 
60 N. J. L. 150, 87 A 1104 (Such a rule 
would compel the companies either to 
abandon their duty to the public in 
running their trains or be answerable 
for every fire communicated no mat- 
ter how cautious they had been). 

29. Woodward v. Chicago, etc., R. 
anab Med. Diu. noe CCAD IL: SRUTeY, 
v. Chicago, ete., R. Co., 71 Minn. 425, 
429, 74 NW 171; Norfolk, etc., R. Co. 
vy. Fritts, 108 Va. 687, 49 SE 971, 106 
AmSR 911, 68 LRA 864. 

“Railway trains must be run with 
regularity, and on schedule time. 
Their movements cannot be varied 
with wind and weather. Engineers 
and firemen must do whatever is rea- 
sonably necessary to be done in order 
to run their trains with regularity, 
and in doing this they cannot be ex- 
pected to have presently in mind the 
existence or location of every piece 
of combustible property along the 


Haas v. 


route.” Riley v. Chicago, etc., R. Co., 
supra. 
30. Western, etc., R. Co. v. May- 


nard, 139 Ga. 407,-77 SE 399; Raleigh 
Hosiery Co. v. Raleigh, etc., R. Co., 
131 N. C. 238, 42 SE 602; Loeb Com- 
press Co. v. Bromberg, (Tex. Civ. A.) 
140 SW 475. 

31. Raleigh Hosiery Co. v. Raleigh, 
etc., R. Co., 131 N. C. 238, 42 SE 602; 


Loek Compress Co. v. Bromberg, (Tex. 
Civ. A.) 140 SW 475. 

32. Missouri, ete., R. Co. v. Mor- 
gan, (Tex. Civ. A.) 146 SW 336 [aff 108 
Tex. 331, 193 SW 134]. 

33. Western, etc., R. Core We 
Maynard, 139 Ga. 407, 77 SE 399; 
Bradley v. Chicago. ete., R. Co., 90 
Nebr. 28, 132 NW 725; Raleigh Ho- 
siery Co. v. Raleigh, etc., R. Co., 131 N. 
C. 238, 42 SE 602: ‘Chicago, ‘ete., R. 
Co. v. Myers, 115 Tex. 565, 285 SW 
1058. See Monte Ne R. Co. v. Phillips, 
80 Ark. 292, 96 SW 1060 (dictum). 

[a] Reason for rule.—''The Courts 
have no powers of legislation. They 
ean not say that railroads shall use 
certain fuel or appliances. The most 
that Courts can say is, that if a rail- 
road or any one else fails to use such 
reasonable care in the selection and 
use of its fuel and machinery as a 
man of ordinary prudence, dealing 
with his own affairs and having a due 
regard for the rights and safety of 
his fellow men, would use, then such 
failure becomes actionable negligence. 
This is but an exemplification of the 
ancient maxim, ‘sic utere tuo ut 
alienum non laedas.’” Raleigh 
Hosiery Co. v. Raleigh, ete., R. Co., 
131 N. C. 238, 240, 42 SE 602. 

{b] Thus it has been held that the 
fact that the use of anthracite coal 
lessens the danger of throwing sparks 
does not make it negligence not to use 


such coal. Raleigh Hosiery Co. \ v. 
Raleigh, etc.) 2 Co.,.131 SNe eres 3" 
42 SE 602. 


[ec] OilL—A company cannot be 
considered negligent because it has 
not taken up the use of oil for fuel, 
but continues to use coal, a fuel in 
common use by railroads, steamboats, 
factories, etc., and doubtless by most 
railroad companies. Missouri, etce., 
R. Co. v. Morgan, (Tex. Civ. A.) 146 
SW 336 [aff on other grounds 108 Tex. 
331, 1983 SW 134]. But see Loeb Com- 
press Co. v. Bromberg, (Tex. Civ. A.) 
140 SW 475; Morgan v. Missouri, etc., 
R.wCo.; 507 Tex, Civ. A. 4220; 110 7S\w 
978 (in both of which it was held 
that, if the danger of setting fire by 
the use of coal as fuel in a railroad 
locomotive was so much greater than 
when fuel oil was used that a person 
of ordinary prudence, circumstanced 
as the company was, would have used 
oil instead of coal, it was negligence 
not to use oi!). . 

34. Raleigh Hosiery Co. v. Raleigh, 
etc., R. Co., 181 N. C. 238, 42 SH 602; 


Lackawanna, etc., R. Co. v. Doak, 52 
Pa. 379, 91 AmD 166; Chicago, ete., 
R. Co. v. Myers, 115 Tex. 565, 285 SW 
1058. See Bradley v. Chicago, ete., 
R. Co., 90 Nebr. 28, 132 NW 725 (plain- 
tiff, in an action to recover damages 
for an alleged negligent setting out of 
a fire, has no just ground for com- 
plaint because the trial court in- 
structed the jury that the carrier was 
not guilty of negligence in using lig- 
nite coal as a fuel, unless thereby the 
hazard of fire was so materially in- 
creased that a reasonably prudent 
man would not ordinarily have used 
the coal for that purpose). 

35. Lackawanna, ete, R. Co. 
Doak, 52 Pa. 379, 91 AmD 166. 

36. Raleigh Hosiery Co. v. Raleigh, 
ete, R. Cosy 1342 NvCH288, 42S R602: 
Lackawanna, etc., R. Co. v. Doak, 52 
Pa. 319) Ole Am D 66! 

37. Baltimore, etc., R. Co. v. Wood- 
ruff, 4 Md. 242, 59 AmD 72; New 
Brunswick R. Co. v. Robinson, 11 Can. 
S. C. 688. See Monte Ne R. Go. v. 
Phillips, 80 Ark. 292, 96 SW 1060 (dic- 
tum). 3 i 

38. Collins v. New York Cent., etc., 
R.. 'Co., 5 Hun? GN? UY.) "4992 Vacka= 
wanna, etc., R. Co. v. Doak, 52 Pa. 
379, 91 AmD 166; Chicago, ete., R. Co. 
v. Myers, 115 Tex. 565, 285 SW 1058. 

39. Collins v. New York Cent., etc., 
R. Co., 5 Hun (N. Y.), 499. 

40. Lackawanna, ete, R. Co. v. 
Doak, 52 Pa. 379, 91 AmD 166. And 
see generally supra § 1259. . 

[a] Under statute authorizing use 
of “any kind of fuel” in locomotives, 
it has been held that an action is not 
maintainable for negligence consist- 
ing in the choice of the kind of fuel 
most likely to cause damage by fire 
than other available kind of fuel, pro- 
vided the best known safety appli- 
ances and proper care were employed 
in its use. Sermon v. Railways Comr, 
5, Austr..C.il, Bs 239. : 

41. Chicago, ete, R. Co. v. Pen- 
nell, 94 Ill. 448 (wood). 

42; «-Chicago, Vetci, “Ria Co. va Oss 
trander, 116 Ind. 259, 15 NE 227, 19 
NE 110. 

43. St. Joseph, RI AGo, 
Chase, 11 Kan. 47. i 

44. Chicago, etc., R. Co. v. Quaint- 
ance, 58 Ill. 389. s 

45. Woodward v. Chicago, etc., R. 
Co., 145 Fed. 577, 75 CCA 591, 

46. Hagan v. Chicago, etc., R. Co., 
86 Mich. 615, 49 NW 509. 


Vv. 


etc., Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the rate of speed of its schedule may constitute neg- 
ligence where the season was very dry and a strong 
wind was blowing directly toward the building to 
which the fire was communicated by the locomotive, 
and it did not appear that the speed adopted was 
a necessity to the railway service, or a duty owing 
by the company to its patrons or the public.47 

Speed in excess of that limited by statute or ordi- 
Where companies run their trains through 
cities, towns, or villages at a speed greater than that 
limited by statute or ordinance, and by reason of 
such excessive speed fires are communicated by the 
locomotive to adjoining property which is injured 
or destroyed, the company is liable.*§ 
accordance with well settled principles,*® the unlaw- 
‘ful rate of speed must be the proximate cause of the 
injury, and a company is not liable for damages by 
reason of running its train at an unlawful rate of 
speed unless the fire would not have occurred except 
And failure to observe a’ statu- 


nance, 


for such speed.®*° 


47. Norfolk, ete., R. Co. v. Fritts, 
103 Va. 687, 49 SE 971, 106 AmSR 911, 
68 LRA 864. 

48. Martin v. Western Union R. 
Co., 23 Wis. 487, 440, 99 AmD 189. 
See Lake Erie, ete., R. Co. v. Lowder, 
7 Ind. A. 537, 34 NE 447, 747 (where 
a company runs its train consisting 
of tanks of oil through a city or vil- 
lage at a speed forbidden by ordi- 
nance over a defective track by rea- 
son of which the train is derailed and 
oil runs from the tanks onto adjoin- 
ing land after being set on fire by the 
locomotive, the company is liable for 
the resulting damage). 

“Danger to buildings and other ad- 
jacent property liable to injury and 
destruction by fire, caused by the 
emission of coals and sparks from the 
engine when in rapid motion, was one 
of the mischiefs.which the statute 
limiting the rate of speed through 
cities and villages was designed to 
prevent, and are consequently of opin- 
ion that for losses so occasioned by 
trains moving at a greater rate of 
speed than the statute prescribes, the 
company is responsible.” Martin y. 
Western Union R. Co., supra. 

49. See Negligence §§ 123-479. 

50. Clisby v. Mobile, etc., R. Co., 
78 Miss. 937, 29 S 913; Bennett v. Mis- 
souri, a . LT. mex, .Ciy.z, vA. 
423, 32 SW 834; Brusberg v. Mil- 
waukee, etc., R. Co., 50 Wis. 231, 6 NW 
821. 

51. Western, etc., R. Co. v. May- 
nard, 139 Ga. 407, 77 SE 399. 

52. [a] Leaving ash pans open, 
when there is no necessity’ therefor, 
by reason of which the current of air 
ereated by movement of the locomo- 
tive passed through the ash pans and 
carried out burning coal, is negligence 
authorizing a recovery for injuries 
by fire resulting therefrom. Cantlon 
vy. Minnesota Eastern R. Co., 45 Minn. 
481, 48 NW 22. 

[b] Overloading locomotive by 
reason of which the escape of fire and 
sparks is produced to a dangerous ex- 
tent is negligence. Toledo, etc., R. 
Co. v. Pindar, 53 Ill: 447, 5 AmR 57. 

{c] Permitting sparks to escape 
from locomotives is not negligence 
per se, and this fact alone will not 
render the company liable. Texas, 
etc., R. Co. v. Medaris, 64 Tex. 92. 

[d] Running burning cars on to 
spur track.—Where a company de- 
taches burning cars and runs them on 
to a spur track in order to save the 
train, but in so doing stops the cars 
near the property of another, which 
is consumed, it is liable for the inju- 
ries where by proper care under all 
the circumstances they could have 
been avoided. St. Louis, ete., R. Co. 
v. Hecht, 38 Ark. 357. : 

{e] Running train too heavily lad- 
en on upgrade, when there is a strong 
wind, and causing an unusual quan- 
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set out below.®? 


a. In General. 
However, in 


law rule has in 


tity of sparks is negligence making 
the company liable for damages 
caused by the resulting fire. North 
pres R. Co. v. MeWillie, 17 Can. S. 

- 0 . 

[f] Shutting off or putting on 
steam.—(1) No duty exists on the 
part of a company to shut off steam 
when passing by property of an in- 
flammable character. To require it to 
do so would be to deny its right to 
transact its business in the usual and 
necessary manner. Mississippi Home 
Ins. Co. v. Louisville, etc., R. Co., 70 
Miss. 119, 12 S156; Frankford, etc., 
Turnp. Co. v. Philadelphia, ete., f 
Co., 54.Pa. 345,353, 93 .AmD (7087 (Sit 
certainly never has been held that 
steam must be shut off in passing 
even in close proximity to dwellings, 
though many lines of railroad run 
within a few feet of valuable houses, 
mills and manufactories, and indeed 
through towns and cities’). (2) And 
putting on steam when the locomotive 
was near property of an inflammable 
character, when done in the ordinary 
course of traffic and when the locomo- 
tive has the ordinary and proper ap- 
pliances to furnish protection against 
escape of fire, is not negligence. Mc- 
Gibbon vy. Northern, ete., R. Co., 11 
Ont. 307. (3) However, it has been 
held that, where it was a time of 
drought, and a locomotive was throw- 
ing sparks of larger size and for a 
greater distance than it would have 
done if it had had a sufficient spark 
arrester, which fact the engineer 
might have discovered from the fly- 
ing sparks, but nevertheless ran ata 
high speed with the draft of the loco- 
motive open and its exhaust unusual- 
ly loud, it was his duty to shut off 
steam in passing a point in a village 
at which a barn, containing wide 
eracks through which sparks might 
enter, and toward which there was a 
high wind blowing, stood near the 
right of way. Lake Erie, etc., R. Co. 
v. McFall, (Ind.) 72 NE 552. 

{[g] Use of greater amount of 
steam than necessary (1) by reason 
of which an undue amount of sparks 
was emitted is such negligence as will 
authorize a recovery for destruction 
of property by fire so communicated, 
if the unnecessary employment of 
steam was the cause of the destruc- 
tion of the property. Great Western 
R="Co. v. Haworth, 39 111346. (2) 
The use of an unusual amount of 
steam causing the emission of an un- 
due quantity of sparks taken in con- 
nection with the further circumstane- 
es that the weather was dry and a 
strong wind blowing authorizes a re- 
covery where, without it, the fire 
causing the injury would not have 
occurred. Atchison, ete., R. Co. v. 
Huitt, 1 Kan. A. 788, 41 P 1051. 

53. U. S._-Eddy v. Lafayette, 163 
U. S. 456, 16 SCt 1082, 41 L. ed. 225 
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_ tory requirement with respect to checking the speed. 
of a train at a public road crossing, while negligence 
as to injuries occurring on the crossing, is irrelevant 
in a suit for setting fire to adjoining property unless 
it is shown that the proximate cause of the fire was 
failure to check the train.®1 

[§ 1270] 5. Miscellaneous. 
which the question of negligence in operating and 
managing locomotives and trains was considered are 


Other decisions in 


[§ 1271] F. Combustibles on Track, Right of 
Way, or Other Property—1. Injuries to Property— 
Independently of statute, it is the 
duty of a railroad company to use ordinary or rea- 
sonable care and diligence to keep its track and right 
of way or other contiguous property reasonably free 
from combustible matter likely to be ignited from 
sparks from passing locomotives and to communicate 
fire to the premises of others;>* and this common- 


some jurisdictions been either ex- 


[aff 49 Fed. 807, 1 CCA 441]; Cole v-. 
Pennsylvania R. Co., 34 F. (2d) 171. 

Ala.—Southern R. Co. v. Everett, 
211 Ala. 61, 99 S 82; Southern R. Co. 
v. Dickens, 161 Ala. 144, 49 S 766; 
Georgia Cent. R. Co. v. Graves, 21 Ala. 
A. 280, 107.S 716. 

Ark.—St. Louis, ete., R. Co. v. Bal- 
lard, 172 Ark. 151, 287 SW 738. 

Fla.—Dowling Lumber Co. v. King, 
62 Fla. 151, 57 S 337; St. Johns, ete., 
Arp v. Ransom, 33 Fla. 406, 14 S 
Ga.—Southern R. Co. v. Thompson, 
129 Ga. 367, 58 SE 1044; Port Royal, 
etc., R. Co. v. Griffin, 86° Ga. 172, 12 SE 
303; Georgia R. Co. v. Lawrence, 74 
Ga. 534; Barrett v. Southern R. Co., 
(A.) 151 SE 690; Louisville, ete., R. 
Co. v. Studdard, 34 Ga. A. 570,-130 SE 
532; Atlantic Coast Line R. Co. v. Mc- 
Ree, 11 Ga. A. 790, 76 SE 152; Atlan- 
tic Coast Line R. Co. v. Davis, 5 Ga. 
A. 214, 62 SE 1022. 

Ill.—Rockford, ete., R. Co. v. Rog- 
ers, 62 Ill. 346. 

Ind.—Pittsburgh, etc., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 


NE (7665. Chicago, ete... (Ri Comuiv 
Burger, 124 Ind. 275, 24 NB 981; 
Louisville, etce., R. Co. v. Hart, 119 


Ind. 273, 21 NE 753, 4 LRA 549; In- 
diana, etc., R. Co. v. Overman, 110 
Ind. 538, 10 NE 575; Pittsburgh, etce., 
R. Co. v. Jones, 86 Ind. 496, 44 AmR 
834° Baltimore, “ete. “Ret .Co: aikve 
O’Brien, 38 Ind. A. 143, 77 NE 1131; 
Terre Haute, etc., R. Co. v. Walsh, 12 
Ind. A. 18, 38 NE 534; Ohio, ete., R. 
Co. v. Trapp, 4 Ind. A.:\69, 30 NE 812. 

Kan.—Sprague v. Atchison, ete., R. 
Co., 70 Kan. 359, 78 P 828; St. Louis, 
etc., R. Co. v. Ludlum, 63 Kan. 719, 66 
P 1045; Union Pac. R. Co. v. Buck, 3 
Kan. A. 671, 44 P 904. 

La.—Perkins v. Yazoo, etc., R. Co., 
4 La, A. 50. 

Md.—Carter v. Maryland, ete, R. 
Co., 112 Md. 599, 77. A 301. 

Mass.—Wallace v. New York, ete., 
R. Co., 208 Mass. 16, 94 NE 306. 

Mich.—Briant v. Detroit, ete., R. 
Co., 104 Mich. 307, 62 NW 365; Jones 
v. Michigan Cent. R. Co., 59 Mich. 437, 
26 NW 662. 

Minn.—Sibilrud v. Minneapolis, ete., 
R. Co., 29 Minn. 58, 11 NW 146. - 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 
62 AmSR 772; Longabaugh v. Vir- 
ginia City, etc., R. Co., 9 Nev. 271. 

N. J.—Waters v. Atlantic City R. 
Co., (Sup.) 43 A 670; Salmon v. Del- 
aware ete.) Re .Cos,, 38 Ne dg das 520 
AmR 356. 

N. Y.—Hoffman vy. King, 160 N. Y. 
618, 55 NE 401, 73 AmSR 715, 46 LRA 
672; O'Neill v. New York, etc., R. Co., 
115 N. Y. 579, 22 NE 217, 5 LRA 591; 
Webb v. Rome, ete., R. Co., 49 N.Y. 
420, 10 AmR 389. 

N. C.—Denny y. Atlantic Coast Line 
RG jCo;, ee9s Ne eCynb 29; 1035 Smivess 
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pressly affirmed or modified in some respects by stat- 
If, in consequence of a company’s 
failure to comply with the common-law or statutory 


ute.°* 


requirements, a fire occurs on its 


McBee vy. Seaboard Air Line R. Co., 
LIENS Cs VII 87 SEEO855 = Mazuinesv: 
Seaboard Air Line R. Co., 154 N. C. 
384, 70 SEH 737; McCoy v. Carolina 
Cent. R. Co., 142 N.C. 383,55 SE 270; 
Knott v. Cape Fear, etc., R. Co., 142 
N. C. 238, 55 SE 150; Hamburg-Bre- 
men F. Ins. Co. v. Atlantic Coast Line 
R. Co., 132 N. C. 75, 438 SE 548; Shields 
VaNontolk, ete, Rin Co. Ai295NwCs lone 
SE 582; Blue v. Aberdeen, etc., R. Co., 
TaTeN Cc O44 23. SH 25s black ive 
Aberdeen, etc., R. Co., 115 N. C. 667, 
20 SE 713, 909; Aycock v. Raleigh, 
ete.} Air-Line R. Co., 89 N. C. 321; 
Troxler v. Richmond, etc., R. Co., 74 
Nig Ouse 

N. D.—Gram v. Northern Pac. R. 
Co., 1 N. D. 252, 46 NW 972. 

Or.—Hawley v. Sumpter R. Co., 49 
Or. 509, 90 P 1106, 12 LRANS 526. 

Pa.—Elder Tp. School Dist. v. Penn- 
sylvania R. Co., 26 Pa. Super. 112. 

Philippine. —Rallos v. Philippine R. 
Co., 45 Philippine 99. 

Tenn.—Carolina, etc., R. Co. v. Una- 
ka Springs Lumber Co., 130 Tenn. 354, 
170 SW 591. 

Tex.—Progressive Lumber Co. v. 
Marshall, etc., R. Co., 106 Tex. 12, 155 
SW 175; Rost v. Missouri Pac. R. Cor 
76 Tex. 168, 12 SW 1131; Missouri, 
etc., R. Co. v. Neiser, 54 Tex. Civ. A 
460, 118 SW 166; Ft. Worth, etc., R. 
Co. v. Dial, 38 Tex. Civ. A. 260, 85 SW 
22; Gulf, etc., R. Co. v. Reagan, (Civ. 
AY), 32. S We 846; ‘Texas, etc., R. Co. ‘v. 
Gains, (Civ. A.) 26 SW 433; Dilling- 
ham vy. Whitaker, (Civ. A.) 25 SW 723; 
Gulf, etc., R. Co. v. France, 2 Tex. A. 
Cive Casi, Ole Guilt, setciy RauCovr vy. 
Lowe, 2 Tex. A. Civ. Cas. § 648. 

Utah.—Smith v. Ogden, etc., R. Co., 
Soyotah, 129,93, Pyls5. 

Va.—Atlantie Coast Line R. Co. v. 
Watkins, 104 Va. 154, 51 SH 172; New 
York, etc., RCo. Vie Thomas, 92 Va. 
606, 34 SE 264; Tyler v. Ricamore, 87 
Va. 466, 12 SE 799; Brighthope R. 
Co. v. Rogers, 76 Va. 443; Richmond, 
ete., R. Co. v. Medley, 75 Va. 499, 40 
AmR 734. 

Wash.—Fireman’s Fund Ins. Co. v. 
Northern Pac. R. Co., 46 Wash. 635, 91 
Pris. 

W. Va.—McLaughlin v. Baltimore, 
etc., R. Co., 75 W. Va. 287, 83 SE 999. 

Wis.—Knickel v. Chicago, etc., R. 
Co., 123 Wis. 327, 101 NW 690; Moore 
v. Chicago, ete., R. Co., 78 Wis. 120, 
47 NW 278; Kellogg v. Chicago, ete., 
R. Co., 26 Wis. 223, 7 AmR 69. 

Wyo.—Union Pac. R. Co. v. Gilland 
4 Wao: 895, 34 P9538. 

Bng.—Smith v. London, etc., R. Co., 
Tere oe ue. 14 pati ies RvdsCe Pes; 
Vaughan v. Taff Vale R. Co., 5 H. 
& N. 679, 157 Reprint 1351 (dictum). 

Can. —Leger v. Rex, 43 Can. 5 
164, 17 AnnCas 189; Grand Trunk R. 
Co. v. Rainville, 29 Can. S. C. 201 [aff 
25 Ont. A. 242 (aft 28 Ont. 625)]. 

Ont.—Flannigan v. Canadian Pac. 
R. Co., 17 Ont.'6;. Jaffrey: v.. Toronto, 
GlLorsiRe Com asi Ua. Cs2 Er Loos Le 
Callum v. Grand Trunk R. Co., 31 U. 
C+ Q. Be 527. 

Austr.—Victorian -R. Comrs. vy. 
Campbell, 4 Austr. C. L. R. 1446. 

Vict.—Dennis v. Victorian R. 
Comrs., 28 Vict. L. 576, 24 AustrLT 
196. 

{a] Full width of right of way.— 
The duty to keep the right of way 
clear from combustible matter in- 
eludes the full width of the right of 
way. Blue v. Aberdeen, etc., R. Co., 
117 N. C. 644, 23 SE 275. 

{b] Roads laid out on streets or 
highways.—(1) A city street, so far 
as actually used, and occupied for 
railroad purposes, constitutes part of 
its “right of way,’ within the mean- 
ing of a statute requiring companies 
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negligent 


track, 


to keep their rights of way clear of 
combustible material. Lake Erie, etc., 
R. Co. v. Middlecoff, 150 Ill. 27, 37 NE 
660. (2) Where a rajlroad track is 
maintained on a public highway, such 
portions of the highway as are. occu- 
pied and used in the operation of the 
railroad, and such portions as may be 
properly regarded as its right of way, 
must be kept free from combustible 
material by the railroad company. 
Smith v. Ogden, etc., R. Co., 33 Utah 
12:93 *93) Pelso. 

{c] Road running through prairie 
country.—From the fact that a rail- 
road runs through a prairie country 
with wild grass growing upon its right 
of way and adjacent thereto, it cannot 
be said, as a matter of law, that it is 
not incumbent upon the company to 
cut or destroy the wild grass upon its 
right of way and outside its roadbed. 
Sibilrud v. Minneapolis, etc., R. Co., 29 
Minn. 58, 11 NW 146. 

{d] That company has laid mere- 
ly temporary sidetrack under a license 
does not relieve it from the duty to 
keep the track reasonably free from 
combustible material. Kurz, etc., Ice 
Co. v. Milwaukee, etc., R. Co., 84 Wis. 
171, 53 NW 850. 

{e] Logging railroads.—(1) The 
rule applies to private railroads con- 
structed for logging purposes... Thom- 
as v. Hammer Lumber Co., 153 N. C. 
351, 69 SE 275, 32 LRANS 584; Craft 
v. Albemarle Timber Co., 132 N. C. 
151, 156, 43 SE 5977 "1 (@2)) ¢ fhe. mere 
fact that the defendant has no char- 
tered rights to build a railroad and to 
use locomotives and other dangerous 
machinery and appliances, is surely 
no good reason for making a distinc- 
tion, in this respect, in its favor. If 
anything, it has been said, that fact 
rather makes against the defendant.” 
Craft v. Albemarle Timber Co., supra. 

{f] Keeping wood at stations.—A 
company has a right to keep at its 
stations supplies of wood for present 
and future use, and is not responsi- 
ble for a loss by fire communicated 
from one of its woodpiles, which has 
been set on fire by a spark from an 
engine belonging to the company, un- 
less the damage results from the gross 
negligence of its employees. Macon, 
etc., R. Co. v. McConnell, 31 Ga. 133, 
16 AmD 685; Macon, ete:, R. Co: ve 
McConnell, 27 Ga. 481. 

[g] Storage of inflammable prop- 
erty which company is bound to re- 
ceive.—The rule has no application to 
inflammable property, such as cotton, 
which it is obliged as a common car- 
rier to receive and store. Tribette v. 
Illinois Cent. R. Co., 71 Miss. 212, 13 
Srsoo: 

{h] Care as to licensee.—Where 
property piled on defendant’s right of 
way near its track is allowed to re- 
main there solely for the accommo- 
dation of the owner, it not being there 
for shipment, and defendant company 
having no interest in its being on its 
right of way, the owner of such prop- 
erty is a mere licensee as to whom 
defendant owes no duty to remove dry 
grass and combustible material which 
has been allowed to accumulate 
around such property. Connelly v. 
Erie R. Co., 68 App. Div. 542, 74 NYS 
277. 

{i] Effect of lease of property.— 
(1) A company is not absolved from 
the duty of keeping its right of way 
free from combustible material by 
leasing a portion of it to a private per- 
son. Sprague v. Atchison, etc., R. Co., 
70 Kan. 359, 78 P 828; Victorian R. 
Comrs. v. Campbell, 4 Austr. C. L. R. 
1446. (2) And this is so, although the 
lessee agrees to take every reasona- 
ble precaution to prevent fire spread- 


right of 


way, or other contiguous property, 
nicated to the property of another, it is liable for 
the resulting damages.®*® 
pany is not required to keep its right of way abso- 


{§ 1271 


whieh is commu- 


However, a railroad com- 


ing on the land and to permit the 
servants of the company to enter on 
the land and burn off combustible ma- 
terial if they should think it neces- 
sary. Victorian R. Comrs. v. Camp- 
bell, supra. 

54. See statutory provisions. 

[a] Road in process of construc- 
tion.— A statute requiring companies 
to keep the right of way free from 
dead grass, weeds, and unnecessary 
combustible matter has been held to 
apply only to a line of railroad under 
operation, and not to a railroad while 
it is being constructed. Margach v. 
McKenzie, 9 Alta. L. 548, 28 DomLR 
1, 20 CanRCas 427, 34'WestLR 565, © 
10 WestWkly 679 [dism app 32 West 
LR 162]. 

{b] Time during which clearing 
required by statute.—(1) A company 
is required to keep its right of way 
free from combustible matter at all 
times by a statute providing that rail- 
road corporations shall keep their 
rights of way free from dead grass, 
dry weeds, or other dangerous com- 
bustible material. (Indiana, etc., R. 
Co. v. Nicewander, 21 Ill. A. 305), (2) 
or by a statute providing that, when 
railways pass through woods, the 
company shall clear off the side of the 
roadway combustible materials by 
carefully burning them (Halifax, etc., 
R. Co. v. Schwartz, 47 Can. S. C. 590, 
593, 11 DomLR 790, 49 CanLJ 307, 
15 CanRCas 186 [dism app 46 N. S. 20, 
4 DomLR 691, 14 CanRCas 85]). (3) 
“The object of the statute, cleaning 
from the sides of the railway com- 
bustible material, is surely not dis- 
charged by doing it once or even by 
doing it once a year. Such combusti- 
ble material will accumulate, from 
time to time by the growth of grass, 
ferns, bushes, etc., and from other 
causes, an'd these accumulations must 
be removed as and when necessary to 
carry out the evident and plain object 
of the Act, namely, to prevent fires.” 
Halifax, ete., R. Co. v. Schwartz, su- 
pra. (4) But under a statute requir- 
ing a company between September 
1 and November 1 in each year to 
burn all grass and vegetation growing 
upon its right of way as a fire guard, 
and making the company liable for 
all damages by fires caused by operat- 
ing its line of road when such com- 
pany has failed to burn a fire guard, 
there can be no liability for a fire oc- 
curring on October 20, it being suffi- 
cient if at any time between the dates 
named the right of way is burned off 
as directed. Union Pac. R. Co. v. Gil- 
lan'd, 4 Wyo. 395, 34 P 953. 

{[c] What is not combustible mat- 
ter.—A grain elevator standing on the 
right of way of a railroad company 
is not “combustible material,” within 
the meaning of a statute requiring the 
company to keep its right of way free 
from ‘‘weeds, high grass, decayed tim- 
ber, and combustible material.” Martz 
v. Cincinnati, etc. R. Cos, 12 70h. Cir, 
Ct. 144, 5 Oh. Cir. Dec. 451. 

{d] Statute making it misdemean- 
or to set fire to woods and prairie (Cr. 
Code § 62) does not apply to fire negli- 
gently or carelessly set to material on 
a right of way, which spread and de- 
stroyed plaintiff's property. Kansas 
City, etc., R. Co. v. Rogers, 48 Nebr. 
653, 67 NW 602. 

55. Ida.—Curoe v. Spokane, etc., R. 
Co., 32. Ida. 648, 186 P 1101. 

Tll.—Lake Erie, etc., R. Co. v. Mid- 
diecoff, 150 Ill. 27, 37 ‘NE 660; Pitts- 
burgh, etc., R. Co. v. Campbell, 86 Ill. 
443; Indiana, etc., R. Co. v. Nice- 
wanders 21 Ill. A. 305. 

y.— Akers v. Illinois Cent. R. Co., 
207 re 349, 2609S Wao tile 
R. 


Oh, “Martz v. Cincinnati, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lutely clear of combustible matter,®* and it cannot be ! motives when running under ordinary conditions.*t 


held lable if the quantity of combustibles was not 
sufficient to indicate danger from fire to common pru- 
dence and ordinary eare.°? 

[§ 1272] b. Reasons for Requiring Company To 
Keep Property Free from Combustible Matter. The 
reason generally assigned for the rule requiring rail- 
road companies to use ordinary or reasonable care 
and diligence to keep their tracks, right of way, or 
other contiguous property reasonably free from com- 
bustible matter is that it is impossible to operate a 
railroad without danger from fire,>* even though 
locomotives of the most approved construction and 
with the best known appliances are in use and man- 
aged by the most skillful engineers and firemen,*® 
and that the removal of the combustible substances 
is as much a means of preventing communication of 
fires to adjoining lands as the employment of the 
most approved and best constructed locomotives and 
appliances.°° And it has further been said that, in- 
asmuch as railroad grants are to be strictly construed 
and not extended further than is properly required 
for the purposes for which the grant is sanctioned, 
no reason exists for conferring a privilege on com- 
panies to the detriment of the owners of land along 
a railroad track to run their locomotives surrounded 
on their own premises by materials so combustible as 
to be in constant danger of being fired by such loco- 
Pe 12 Oh. Cir. Ct. 144, 5 Oh. Cir. Dec. 

ay —Blue v. Red Mountain R. Co., 


[1909] A. C. 361 (applying Canadian 
statute). 


58. 
59. 


Ohio, ete., R. 
Ind. A. 69, 30 NE 812. 

Louisville, etc., R. Co. v. Miller, 
109 Ala. 500, 19 S 989; 


ber Co. v. King, 62 Fla. 


[§ 1273] c. Combustibles on Premises as Negli- 
gence per Se. Where there are some decisions to 
the contrary,®? it has very generally been held that 
it is not negligence per se for a railroad company to 
permit combustible matter, such as grass, weeds, 
ete., to grow or accumulate on its right of way,°?* 
and that it is in all cases for the jury to determine 
whether this constitutes contributory negligence.®4 

[§ 1274] d. Degree of Care Required. The de- 
gree of care required of railroad companies in keep- 
ing their tracks, right of way, and other property 
reasonably free from combustible matter is ordinary 
or reasonable ecare,®° which must be commensurate 
with, or in proportion to, the danger to be appre- 
hended.°*® A company is required to use the same 
diligence in removing dry grass and weeds and other 
combustible materials from exposure to ignition by 
its locomotives that a cautious, prudent man would 
use in refererfce to combustible materials on his own 
property if exposed to the same hazard from such 
material.°’ If this degree of care is used, the com- 
pany is not guilty of negligence.*® 

Usual conduct of other railroads. The degree of 
care in keeping the right of way free from combusti- 
bles is not to be measured by the usual conduct of 
other railroads.°® 

[§ 1275] e. Fires Started by Other Agency. Un- 


Co. v. Trapp, 4 Tex.—Texas, etc., R. Co. v. Medaris, 


64 Tex. 92. Contra Gulf, ete., R. Co. 
v. Rowland, (Civ. A.) 23 SW 421; 
Dowling Lum- | Gulf, ete., R. Co. v. Fields, 2 Tex. A. 


151, 57 S| Civ. Cas. § 794; Ft. Worth, ete, R: 


Can.—Halifax, -ete., -R. Co. v. 
Schwartz, 47 Can, SCs 590011 DomLR 
790, 49 CanLJd 307, 15 CanRCas 186. 

See cases supra notes 53, 54; and 
infra this note. 

[a] Operation of road and exist- 
ence of combustible matter.—Under a 
statute providing that a company 
which fails to keep its track free from 
dead grass, weeds, or any dangerous 
or combustible material “‘shall be lia- 
ble for any damages which may oc- 
eur from fire emanating from operat- 
ing the railroad, and a neglect to com- 
ply with” the requirements of the 
statute in keeping the track clear, to 
render a railroad company liable the 
destruction must occur by means of 
two agencies, the operation of the 
road, and the presence of combustible 
material on the right of way. If the 
presence of combustible material on 
the right of way was not instrumental 
in affecting the destruction of the 
property, the company is not liable. 
Spencer v. Montana Cent. R. Co., 11 
Mont. 164, 168, 27 P 681. 

{b] Knowledge of existence of fire 
causing damage (1) is not essential to 
liability where fire set out by a loco- 
motive in combustibles negligently 
left on the right of way is communi- 
cated to other property. New York, 
etc., R. Co. v. Roper, 176 Ind. 497, 
96 NE 468, 36 LRANS 952; Pittsburgh, 
etc., R. Co. v. Indiana Horseshoe Gon 
154 Ind. 322, 56 NE 766; Cleveland, 
etc., R. Co. v. Hadley, 12 Ind. A. 516, 
40 NE 760. (2) It is required under 
these circumstances to prevent the 
escape of fire from the limits of the 
right of way. Pittsburgh, etc., R. Co. 
v. Indiana Hoyseshoe Co., supra 

56. Spencer v. Montana Cent. 18% 
Co., 11 Mont. 164, 27 P 681; Diamond 
v. Northern Pac. R. Co., 6 “Mont. 580, 
13 P 367; Waters v. Atlantic City R. 
Co., (N. J. Sup.) 48 A 670; Denny v. 
Atlantic Coast Line R. Co., 179 N.C. 
529, 103 SE 24; McBee v. Seaboard Air 
Line R. (Glory, C74, NC: 111, 87 SE 985. 

57. Spencer v. Montana Cent. R. 
Go., 11 Mont. 164, 27 P 681; Diamond 
v. Northern Pac. R. Co., 6 Mont. 580, 
13 P 367. And see infra § 1274. 


337; Watt v. Nevada Cent. R. Co., 23 
Nev. 154, 44 P 423, 46 P52, 726, 62 
AmSR 772. 

60. Louisville, etc., R. Co. v. Miller, 
109 Ala. 500, Ss 98 9; Delaware, 
ete., R. Co. v.. Salmon, 39 N. Ait bn 299. 
23 AmR 214; Meares v. Wynnewood 
Lumber Co., 172 N. C. 289, 90 SE 190; 
Richmond, ete., R. Co. v. Medley, 75 
Va. 499, 40 AmR 734. 

‘Keeping such material as will 
readily ignite from accumulating is 
as much a means of preventing the 
fire as the use of the best improved 
machinery or the exercise of the 
greatest care in its operation.” 
Southern R. Co. v. Dickens, 161 Ala. 
144, 150, 49 S 766. 

61. Salmon v. Delaware, etc.; R. 
Co.,.38 N. J. Li. 5, 20 'AmR 356. 

62. See Illinois and Texas cases in- 
fra note 63. 

63. Ala.—Louisville, etc., R. Co. 
v. Miller, 109 Ala. 500, 19 S 989. 

Cal.—Perry v. Southern Pac. R. Co., 
50 Cal. 578: 

Fla.—St. Johns, etce., R. Co. v. Ran- 
som, 33 Fla. 406, 14 S 892. 

Ill.—Chicago, ete., R. Co. v. Goy- 
ette, 133 Ill. 21, 24 NE 549; Rockford, 
etc., R. Co. v. Rogers, 62 Ill. 346; Ohio, 
etc., R. Co. v. Shanefelt, 47 Ill. 497, 
95 AmD 504; Illinois Cent. R. Co. v. 
Mills, 42 Ill. 407. Contra Baltimore, 
etc., R. Co. v. Perryman, 95 Ill. A. 199. 

Ind.—Pittsburgh, etc, R. Co. v. 
Jones, 86 Ind. 496, 44 AmR 334; Pitts- 
Dureh, etec., R. Co. v. Nelson, 51 Ind. 
150. 


Iowa.—Kesee.v. Chicago, ete, R. 
Co., 30 Iowa 78, 6 AmR 643. 
Kan.—St. Louis, etc, R. Co. v. 
Richardson, 47 Kan. 517, 28 P 1838; 
White v. Missouri Pac. R. Co., 31 
Kans-2805 21 Pin6l bh iikansas: Paie TR: 
Co. v. Butts, 7 Kan. 308. 
Minn.—Clarke v. Chicago, ete., R. 
Co.,. 38 Minn. 359, 23°: NW 536. 
Nebr.—Burlington, ete, R. Co. v. 


Westover, 4 Nebr. 268. 
Okl.—Missouri Pac. R. Co. v. Gen- 
try, 31 4OKI. 579), 122 PP 537. 
Pa.—Taylor v. Pennsylvania 
Schuylkill eyalley RisCon Li4 Pali, 
34 A 457. 


NRE Co:, 


Gel v. Ratliffe, 2 Tex. A. Civ. Cas. § 

Va.—Brighthope R. Co. v. Rogers, 
76 Va. 443; Richmond, etc., R. Co. v. 
Medley, 75 Va. 499, 40 AmR 734, 

W. Va.—Snyder v. Pittsburgh, etce., 
Rt Coen Weir Vide ole 

Wis.—Abbot v. Gore, 74 Wis. 509, 
43 NW 365; Kellogg v. Chicago, ete., 
26 Wis. 223, 7 AmR 69. 

Wyo. —Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

64. See infra § 1427. 

65. Eddy v. Lafayette, 49 Fed. 807, 
1 CCA 441 [aff 163 U. S. 456, 16 SCt 
1082, 41 L. ed. 225]; Gulf, ete., R. Co. 
v. Reagan, (Tex. Civ. A.).32 SW 846. 
Compare Diamond v. Northern Pac. 
R. Co., 6 Mont. 580, 13 P 367 (the ordi- 
nary care which a company is re- 
quired to use to keep its right of way 
clear of combustible material is the 
ordinary care of an expert engineer 
or railroad servant). 


66. St. Johns, etc., R. Co. v. Ran- 
som, 33 Fla. 406, 14 S 892. 
67. Ohio, ete, R. Co. v. Shane- 


felt, 47 Ill. "497, 95 AmD 504; Illinois 
Cent. R. Co. v. Mills, 42 Ill. 407; Pitts- 
burgh, ete., R. Co. v. Nelson, 51 Ind. 
150. See Spencer v. Montana Cent. R. 
Co., 11 Mont. 164, 27 P 681; Diamond 
v. Northern Pac. R. Co., 6 Mont. 580, 
13 P 367 (both holding that a com- 
pany cannot be held liable under a 
statute making it its duty to keep its 
right of way free from combustible 
materials, unless it appears that there 
was enough of such material on the 
right of way at the place where the 
fire started as to indicate danger to 
one exercising ordinary care and com- 
mon prudence). 

68. Kesee v. Chicago, etc., R. Co., 
30 Iowa 78, 6 AmR 643; Gram v. 
Northern Pac. R. Cogn N. D. 252, 46 
NW 972; Missouri Pac. R. Go. v. Gen- 
try, .31 Okl. 579, 122 P 53722 Snyder 
si Pittsburgh; etc: RR. (Cowl wives, 

69. Snyder v. Pittsburgh, etc. R, 
Co., supra (if this were so, the meas- 
ure of protection to which landown- 
ers would be entitled would be the 
custom of railroads established and 


1162 [51 C.J.] 


der a statute requiring a company to keep its rights 
of way free from combustible material liable to take 
and communicate fire from passing trains to abutting 
or adjacent property, the mere presence of combusti- 
ble material on the right of way, if the fire started 
on the right of way, does not render the company 
lhable,’° but it is necessary that the fire should have 
been started by a passing train.7! But under a stat- 
ute providing that, if a company allows any brush or 
other combustible matter to remain on any part of 
its land and that if such brush or other combustible 
matter shall from any cause whatsoever be set on 
fire and by reason thereof the property of any per- 
son shall be destroyed or injured, the company shall 
be liable to pay’the resulting damages, a company 
is hable for a fire carried by brush which it allowed 
to collect on its right of way, although it did not set 
the fire.*? 

[§ 1276] f. Combustibles Placed on Property by 
Other Agency. In the absence of any statutory pro- 
vision regulating the matter, it has been held that a 
company is not liable because of an accumulation of 
combustible matter on its right of way likely to be 
the cause of injury if it be there by some other agen- 
ey than its own and for so short a time that it had 
no notice of its presence, express or imputed from 
length of time, and no opportunity to remove it.7* 

[§ 1277] g. Effect of Precautions in Construc- 
tion and Management of Locomotives. The fact that 
a company has used the proper precautions in con- 

structing, equipping with proper appliances, and in 
managing its locomotives is immaterial and does not 


Chesapeake, ete., 
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R. Co. v. Hopkins, 


[§§ 1275-1279 


relieve it from liability in case a fire started on its 
right of way by such a locomotive is communicated 
to adjoining property by reason of its negligence in 
permitting combustible material to accumulate along 
its roadway.’* Two acts of negligence are not re- 
quired in order to constitute a wrong.*® And due 
care in one direction cannot excuse negligence in an- 
other.*® 

L§ 1278] 2 Injuries to Person. Under a statute 
requiring companies to eut and remove and destroy 
all dead grass and vegetation on their right of way 
and making them “liable for all damages done by said 
neglected duty,” such companies are liable for in- 
juries to the person as well as to property. 77 And 
such would seem to be the rule where injuries to the 
person resulted from neglect of the common-law duty 
to keep the right of way free from combustible mat- 
ter.7§ 

[§ 1279] G. Preventing Spread and Extinguish- 
ment of Fires—l. Fires Set Out To Clear Right of 
Way. Since a company not only has the right’® 
but has imposed upon it duty to use a reasonable de- 
gree of care and diligence to keep its right of way 
free from inflammable matter where fire from sparks 
may be communicated to the property of others,®°® 
it is not liable for damages resulting from the spread 
of fire from its property to adjacent property where 
it sets out the fire on its own premises for the pur- 
pose of cleaning its right of way from weeds, grass, 
etc., provided it uses reasonable care and prudence 
in setting it out and preventing its escape.§+ On 
the other hand, if the company is negligent either in 


Ross, 7 Tex. Civ. A. 653, 27 SW 728. 


practiced among themselves for their 
benefit, however unjust or injurious to 
the property of others). 

70. Mobile, etc., R. Co. v. Mathis, 
188 Ky. 47, 220 SW 1068. 

wae Mobile, ete., R. Co. v. Mathis, 
supra (company would not be liable if 
it were started by a tramp or some 
third party). 

72. Chorman v. Maryland, etc., R. 
Co., 28 Del. 339, 93 A 559. 

73. Denny v. Atlantic Coast Line 
R. Co., 179 N. C. 529, 103 SE 24; Phil- 
lips v. Durham, etc., R. Co., 138 N. C. 
12, 50 SE 462, 3 AnnCas 384. 

74 Ala.—Southern R. Co. v. Ever- 
ett, 211 Ala. 61, 99 S 82; Southern 
R. Co. v. Dickins, 161 Ala. 144, 49 S 
766; Southern R. Co. v. Johnston, 22 
Ala. A. 629, 118 S 680; Georgia Cent. 
ie-Col Ve Graves, 21 Ala. A. 280, 107 
S 716; Southern R. Co. v. Kendall, 
14 Ala. A. 242, 69.S 328. 

Cal.—Steele v. Pacific Coast R. Co., 
74 Cal. 323, 15 P 851; McMahon v. 
Hetchhetchy, ete. R.’ Co., 2 Cal. A. 
400, 84 P 350. 

Ga. —Barrett v. Southern R. Co., 
(A.) 151 SE 690; Louisville, etc, R. 
Co. v. Studdard, 34 Ga. A. 570, 130 
SE 532; Atlantic Coast Line R. Co. v. 
Davis, 5 Ga. A. 214, 62 SE 1022. 

Tll——Illinois Cent. R. Co. v. Frazier, 
64 Ill. 28; Baltimore, ete., R. Co. v. 
Perryman, 95 Ill. A. 199; Chicago, 
ete., R. Co. v. Glenny, 70 Ill. A. 510 
[aff 175 Ill. 238, 51 NE 896]; Toledo, 
étc.,; (R.-Co.-v. Endres, 57 Ill. A, 69. 

Ind.—Louisville, etc., R. Co. v. Hart, 
119 Ind. 273, 21 NE 753, 4 LRA 549; 
Indiana, etc., R. Co. v. Overman, 110 
Ind. 538, 10 NE 575; Toledo, etc., R. 
Co. v. Wand, 48 Ind. 476; Chicago, 
etc., R. Co. v. Bailey, 19 Ind. A. 163, 
46 NE 688; Lake Erie, etc., R. Co. v. 
Clark, 7 Ind. A. 155, 34 NE 587, 52 
AmSR 442. : 

Ky.—Mobile, ete., R. Co. v. Mathis, 
188 Ky. 47, 220 Sw 1068; Terhune v. 
Louisville, ete., R. Co., 184 Ky. wie 
912 SW 915; Ohio, ete, R. Co 
Whitt, 180 Ky. 418, 202 SW 899; 


145 Ky. 689, 141 SW 45; Louisville, 
etc., R. Co. v. Beeler, 126 Ky. 328, 103 
SW 300, 31 KyL 750, 128 AmSR 291, 
11 LRANS 930, 15 AnnCas 913. 

Md.—Carter v. Maryland, ete., R. 
Co Ti2) Mad. (S99 77 vA vol. 
en ae v. Joplin R. Co., 85 Mo. 

Mont.—Pure Oil Co. v. Chicago, etc., 
R. Co., 56 Mont. 266;1272)°185 P1150 
Rett Cyc]; Diamond v. Northern Pac. 

Co., 6 Mont. 580, 13 P 367. 

cee Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 
62 AmSR 772 note. 

N. J.—Woodford Land Co. v. Dela- 
ware, etc., R. Co., 97 N. J. L. 510, 117 
A 707; Delaware, etc., R. Co. v. Sal- 
mon, 39 N. J. LU. 299, 23: AmR 214: 

N. C.—Matthis v. Johnson, 180 N. 
C. 130, 104 SE 366; Denny v. Atlantic 
Coast Line R. Co., 179 N. C. 529, 103 
SE 24; Meares v. Wynnewood Lum- 
ber Co.2 172" Ni (C2289) 90 Rtsa in Lor 
Aman v. Rowland Lumber Co., 160 N. 
Cc. 369, 75 SE 931; Hardy v. Hines 
Bros. Lumber Co., 160 N. C. 113, 75 SE 
855, 42 LRANS 759; North Fork Lum- 
ber Co. v. Southern R. Co., 143 N. C. 
324, 55 SE 781; Williams v. Atlantic 
Coast Line R. Co., 140 N: °C. 623, 53 


SE 448; Phillips v. Durham, etce., R. 
See 138 N. C. 12, 50 SE 462, 3 AnnCas 
384. 


N. D.—Gram v. Northern Pac. R. 
Co., 1 N. D. 252, 46 NW 972. 

Okl.—Missouri, etce., R. Co. v. Gen- 
try, Si Oks 57 9122 P rs 3s 

Or.—Roundtree v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61; Hawley v. Sump- 


ter .R. Co.) 49 Or. 509,°90 PB) 11067 12 
LRANS 526. 
Tenn.—Nashville, ete, R. Co v. 


Gardner, 7 Tenn. Civ. A. 212. 
Tex.—Gulf, ete., R. Co. v. Benson, 
69 Tex. 407, 5 SW 822, 5 AmSR 74; 
Gulf, -ete., Ri Cos vo Witte; 68> Tex. 
295, 4 SW 490; International, etc., R. 
Co. v. Newman, (Civ. A.) 40 SW &54; 
Galveston, ete., R. Co. v. Polk, (Civ. 
A.) 28 SW 3538; Texas, etc., R. Co. v. 


Vt.—Smith v. Central Vermont R. 
Co., 80 Vt. 208, 67 A 535. 

Va.—Tutwiler v. Chesapeake, ete., 
R. Co., 95 Va. 448, 28 SE 597; New 
York, ‘ete., R. Co. v. Thomas, ‘92 Va. 
606, 24 SE 264; Richmond, ete., R. 
Co. v. Medley, 15 Va. 499, 502, 40 AmR 

Wash.—Fireman’s Fund Ins. Co. v. 
Northern Pac. R. Co., 46 Wash. 635, 
SIEP LS. 

W. Va.—Danielley v. Virginian 13% 


Co., 103 W. Va. 97, 136 SE 691. 


‘Eng.—Smith Vv. London, ete., R. Co., 
L. R.5 C. P98 [aff L. R. SC. P. 14]. 

“A railway company may be sup- 
plied with the best engines and the 
most approved apparatus for prevent- 
ing the emission of sparks, operated 
by the most skillful engineers. It 
may do all that skill and science can 
suggest in the management of its loco- 
motives, and still it may be guilty of 
gross negligence in allowing the ac- 
cumulation of dangerous combustib’e 
matter along its track, easily to be ig- 
nited by its furnaces, and thence com- 
municated to the property of adjacent 
proprietors.” Richmond, etc., R. Co. 
v. Medley, supra [quot Watt v. Nev- 
ada Cent. R. Co., 23 Nev. 154, 166, 44 
P 423, 46°P 52, 726, 62 AmSR 772; 
Meares v. Wynnewood Lumber Co., 
172 N. C. 289, 90 SE 190, 192). 

75. Hardy v. Hines Bros. Lumber 
Co., 160 N. C. 113,75’ SE 855, 42 LRA 
NS 759. 

76. Delaware, ete., R. Co. v. Sal- 
MON, WoO ueN., Delay aoc An medias 
Gram v. Northern Pac. R. Corel N. 
D. 252, 46 NW 972. 

Wi. Greer Vist. LOUIS, etc. naos 
173 Mo. A. 276, 158 SW 740 

78. Berg v. Great Northern Ren, 
in Minn. 272, 73 NW 648, 68 AmSR 


79. Louisville,  ete., 
Nitsche, 126 Ind. 229, 26 
AmSR 582, 9 LRA 750. 

80. See supra § 1271. 

81. Pittsburgh, etc., R. Co. v. Cul- 


Fen CO, : 
NE 51, 23 


eee... Ns 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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setting out the fire or in preventing its escape or in 
both respects, it will be liable for injuries to prop- 
erty resulting from such negligence;*? and, a for- 
tiori, it is hable where the setting out of the fire is 
something more than culpable negligence and 
amounts to a positive wrong by reason of the sur- 
rounding circumstances.8* What would constitute 
such negligence as would render the railroad com- 
pany liable for injuries by fire from its act in burn- 
ing off its right of way depends upon the cireum- 
stances as they existed at the time of the injury,’* 
such as the distance of the property injured from 
the right of way,®® the direction’® and velocity of 
the wind,** the condition of the weather as to dry- 
ness or moisture,** and, in short, every circumstance 
attending the injury to the property.®® 

Fire guards. Where, on account of the velocity 
of the wind, it is dangerous to attempt to burn off 
a right of way, it is the duty of the company, and 
not of the owner of adjacent property, to plough 
or burn fire guards to protect such adjacent prop- 
erty.°° 

[§ 1280] 2. Other Fires Originating in Conduct 


ver, 60 Ind. 469; Atenison, ete., R. Co. 83. 
v. Dennis, 38 Kan. 424, 13 P 153; Mat- 
RCOn. Ose: 
301, 60 NW 69; Galveston, ete., R. Co. 


Louisville, 
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ete. 
Nitsche, 126 Ind. 229, 26 NB 51, 22 Am 
SR 582, 9 LRA 750. 
haps sustaining this view, Jordan v. 
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of Company’s Business—a, On Company’s Premises 
—(1) Where Origin of Fire Negligent. Where a 
fire is started on a right of way or other premises of 
a railroad company by reason of its negligence in the 
operation of its trains,®! or through other agencies 
used in the furtherance of its business,®? and the fire 
spreads to adjoining property and injures it, the 
company is, of course, liable if it has failed to use 
ordinary care and diligence to prevent the spread 
of the fire to the adjoining property. And it has 
also been held that it is liable, although it may have 
used ordinary care and diligence®? or every possible 
precaution®* to prevent the spread of the fire thus 
negligently started, the view being taken that negli- 
gent failure of the company to put out the fire when 
it could have done so adds nothing to its lability if 
it negligently started the fire;®® but there are deci- 
sions holding that, although a company negligently 
sets fire to its right of way and the fire spreads to, 
adjacent lands injuring them, the company is not lia- 
ble unless it was negligent in suffering the fire to so 
spread.°® 

[§ 1281] (2) Where Origin of Fire Not Negligent. 


Jaap KBGEe ays 91. Clark v. San Francisco, etce., 
R. Co., 142 Cal. 614, 76 P 507; Bass 
And see, aS per-|v. Chicago, ete., R. Co., 28 Ill. 9, 81 


AmD 254; Galveston, ete., R. Co. v. 


v. Jensen, (Tex..Civ. A.) 283 SW 598. 
[a] That combustibles are negli- 
gently allowed to accumulate on right 


of way does not make the company 


liable for damages caused by a fire 
started thereon, if such fire is set out 
and watched in a prudent and care- 
ful manner, and the question of negli- 
gence in setting out the fire is the 
only point in issue. Gulf, ete., R. Co. 
v. Cusenberry, 86 Tex. 525, 26 SW 
43 [rev 5 Tex. Civ. A. 114, 23 SW 


851]. 
[b] Effect of special statutory 
provisions.—(1) Statutes imposing 


liability on persons who shall set .on 
fire any grass or other combustible 
material within its inclosure so.as to 
damage any other person (Clark v. 
Kansas City, ete., R. Co., 129 Fed. 341, 
64 CCA 19), (2) or on any person who 
shall set fire to any woods, marshes, 
or prairies, so as thereby to occasion 
any damage to any other person (At- 
chison, ete., R. Co. v. Dennis, 38 Kan. 
424, 17 P 153), have been held not to 
authorize a recovery against a com- 
pany for injuries or destruction of 
property adjacent to its right of way 
by fire spreading from its right of 
way which had been set on fire to 
clear it of combustible matter where 
there is no negligence on the part of 
the company. 
g2. U. S.—Clark v. Kansas City, 
ete., R. ee 129 Fed. 341, 64 CCA 19. 

Ark. ~_Kansas City Southern R..Co. 
v. Wilson, 119 Ark. 143, 171 SW 484; 
St. Louis Southwestern R. Co. Vv. 
Ford, 65 Ark. 96, 45 SW 55. 

Ind.—Tien Vv. Louisville, ete., R. Co., 
15 Ind. A. 304, 44 NE 45. 

Kan. "Missouri, ete., R. Co. v. Fith- 
ian, 73 Kan. 784, 85 P 594; Missouri 
Pac..R. Co. v. Cady, 44 Kan, 633, 24 
P 1088. 

Mich:—Cole v. Lake Shore, etc., R. 
Co., 105 Mich. 549, 63 NW 647. 

Minn.—Gould v. Northern Pac. R. 
Co., 50 Minn. 516, 52 NW 924. 

Miss.—Brister v. Illinois Cent. R. 
Co., 84 Miss. 33, 36 S 142; Mobile, ete., 
R. Co. v. Stinson, 74 Miss. 4538, 21 S 
14, 522. 

Mo—Grant v. Omaha, ete., R. Co., 
94 Mo. A. 312, 68 SW 91. 

N. @.—-Stemmler v. Randolph, ete., 
R. Co., 169 N. C. 46, 48, 85 SE 21 [cit 
Cyc). 

N. 


B.—Grant v. Canadian Pac. R. 
Cex 46 N. B. 528. 
Sask.—Kennermann v. Canadian 


Northern R. Co., 3 Sask. L. 74, 10 Can 
RCas 267. 


Welch, 61 Wash. 569, 112 P 656. 

[a] Thus, where a railroad com- 
pany in a season of great drought set 
out a fire for the purpose of consum- 
ing the combustibles on its right of 

way, which extended over beds of 
turf or peat, the same substance 
forming the surface of the body of 
adjoining lands, which were there- 
by ignited, it was liable for the re- 
sulting damage. Such conduct was 
held, under the circumstances, to con- 
stitute a positive wrong, and not mere 
negligence. Louisville, etc.,'R. Co. v. 
Nitsche, 126 Ind. 229, 26 NE 51, 22 
AmSR 582, 9 LRA 750. 

84. Clark v. Kansas City, etc., R. 
Co., 129 Fed: 341, 64 CCA 19; Cole v. 
Lake Shore, ete., R. Co., 105 Mich. 549, 


63 NW 647; Grant v. Omaha, etc., R. 
Co., 94 Mo. A. 312, 68 SW 91. 
85. Clark v. Kansas City, ete., R. 


Co., 129 Fed. 341. 


86. Clark vy. Kansas City, ete., R. 
Co., supra. 
87. Clark v. Kansas City, etc., R. 


Co., supra; Mobile, ete., R. Co. v. Stin- 
son, 74 Miss. 453, 31 NS 14, 522; Grant 
v. Omaha, etc., R. Co., 94 Mo. A. 312, 
68 SW 91; Kennermann v. Canadian 
Northern R. Co., 3 Sask. L. 74, 10 Can 
RCas 287. 

88. Clark v. Kansas City, etc., R. 
Co., 129 Fed. 341, 64 CCA 19; Mobile, 
etc., Re COPY: Stinson, 74 Miss. 458, 21 
SS) 14, 522; Grant v. Omaha, etc., R. 
Co., $4 Mo. A. 312, 68 SW 91; Kenner- 
mann v. Canadian Northern R. Co., 3 
Sask. L. 74, 10 CanRCas 287. 

89. Clark v. Kansas City, ete. R. 
Co., 129 Fed. 341, 64 CCA 19. 

fa] Thus (1) a company which 
sets out a fire on its right of way so 
near buildings as to endanger them is 
negligent if it fails to guard the fire 
for the entire time such danger ex- 
ists. Brister v. Illinois Cent. R. Co., 
84 Miss. 33, 36 S 142. (2) Setting out 
fire in a dry séason in combustible 
matter on the right of way, when a 
high wind is blowing and when prop- 
erty adjoining the right of way is cov- 
ered with combustible matter, is such 
negligence as will authorize a recov- 
ery for injuries sustained by the 
spread of the fire to the adjoining 
property. Mobile, etc., R. Co. v. Stin- 
son, 74 Miss. 453, 21 S 14, 522; Grant 
v. Omaha, etc., R. Co., 94 Mo. A. 312, 
68 SW 91; Kennermann v. Canadian 
Northern R. Co., 3 Sask, L. 74, 10 Can 
RCas 287. 

90. Quanah, etc., R. Co. v. Stearns, 
(Tex. Civ. A.) 206 SW 857. 


Chittim, 31 Tex. Civ. A. 40, 71 SW 
294; International, etc., R. Co. v. Mc- 
Iver, (Tex. Civ. A.) 40 Sw 438; Austin 
Vv. Chicago, ete., R. Co., 93 Wis. 496, 
67 NW 1129. 

[a] Thus, where fire was negli- 
gently set out by a locomotive in com- 
bustibles on the right of way, and the 
servants, although making an attempt 
to put out the fire, left ties on the 
right of way smoldering and smok- 
ing, a circumstanee from which dan- 
ger could be reasonably anticipated, 
and a building on adjoining property 
was destroyed by fire escaping from 
the burning ties, the company is lia- 
ble for the resulting damage because 
the servants failed to use ordinary. 
care in extinguishing the fire. It. 
Worth, etc., R. Co. v. Arthur, 58 Tex. 
Civ. A. 163, 124 SW 213. 

[b] What not ordinary care and 
diligence.—The servants of a railroad 
going to the rescue of the property 
of an individual threatened with de- 
struction by fire set by a locomotive 
must use ordinary care to see that 
the fire is put out before they leave, 
and a failure to do so is negligence, 
and, where the servants left ties 
smoldering and smoking, they failed 
to exercise proper care, rendering the 
railroad liable for the destruction of 
a building by fire escaping from the 
burning ties. Ft. Worth, etc., R. Co. 
veer 58 Tex. Civ. A. 163, 124 SW 

92. Chicago, etc., R! Co. v. Trinity 
Valley Produce Co.,” (Tex. Civ. A.) 269 
SW_ 1109; St. Louis Southwestern 
RaCony. Anderson, (Tex. Civ. A.) 173 
SW 908. 

93. Louisville, ete., R. Co. v. Hag- 
gard, 161 Ky. 317, 170 SW 956; Gulf, 
etce., R. Co. v. Price, (Tex. Civ. A.) 
236 SW 776; Austin v. Chicago, etc., 
Re COr493 Wis. 496, 67 NW 1129. 

[a] Thus, if trainmen were negli- 
gent in setting fire on a railroad’s 
right of way, and such negligence was 
the proximate cause of the destruc- 
tion of plaintiff’s grass, the railroad 
could not escape liability by showing 
that trainmen did all that could have 
been done to prevent the spread of 


the fire after it was set out. Gulf, 
ete.) Ri Co.5 vi Brice, , (Tex. iCiv. 2A»): 
236 SW 776. 


94. Chicago, etc., R. Co. v. Lud- 
dington, 10 Ind. A. 636, 38 NE 342. 

95. Louisville, etc., ak Co. v. Hag- 
gard, 161 Ky. 317, 170 SW 956. 

96. Indiana, etc., R. Co. v..Adam- 
son, 90 Ind. 60; Louisville, ete., R. Co. 
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The majority rule is that, where a fire originates on 
a right of way, without negligence on the part of 
the company, through the operation of its trains,®* 
or through other agencies used in the furtherance 
of its business,?® reasonable care must be used to 
prevent the spread of the fire to adjoining. property 
or to extinguish it if it reaches the property, and 
that if it is injured or destroyed by reason of failure 
to exercise such care, the company will be lable for 


the damages sustained. 
Minority view. 


v. Ehlert, 87 Ind. 339, 340;  Pitts- 
burgh, etc; R..Co. v. Hixon, 79 Ind: 
111; Pittsburgh, etc., R. Co. v. Cul- 
ver, 60 Ind. 469. See Haugen vy. Chica- 
SOWeve,, Ri COs oe GS. De 894) o3NN Wa oo 
(as sustaining this view). 

“The authorities recognize a well 
defined distinction between the negli- 
gent setting on fire of inflammable 
material on the right of way of a 
railroad company anid negligence by 
the company in permitting such a 
fire to escape onto the land of an ad- 
jacent proprietor. This distinction 
may sometimes appear to be a merely 
technical one, but it is founded upon 
the idea that every person, including 
bodies corporate, is permitted to use 
what belongs to him alone in whatever 
way he may choose, so long as no one 
else is injured by his exercise of that 
right, and hence involves a principle 
which often becomes important in its 
application. The distinction in ques- 
tion was carefully considered and giv- 
en a practical application by this 
court, in the case of Pittsburgh, etc., 
R. Co. v. Culver, 60 Ind. 469, and the 
doctrine of that case has been ap- 
proved in the later case of Pittsburgh, 
HGS, ARO RA ASEB eyo ELA bOVO elie a bleys 
conclusion reached in both of those 
cases was that, in a case like this, it 
was material that the complaint 
should aver that the railway company 
had negligently permitted the fire 
started on its right of way to escape 
onto the land of the plaintiff, upon the 
theory that negligence in so permit- 
ting the fire to escape constitutes the 
gist of the action.” Louisville, etc., 
R. Co. v. Ehlert, supra. 

97. Ind.—Pittsburgh, etc., R. Co. v. 
Brough, 168 Ind. 378, 81 NE 57, 12 
LRANS 401 (dictum); Chicago, etc., 
R. Co. v..Burden, 14 Ind. A. 512, 43 
NE 155; Terre Haute, etc., R. Co. v. 
Walsh, 11 Ind. A. 13, 38 NE 534. 

N. Y.—Eighme v. Rome, etc., R. Co., 
10 NYS 600. 

Tex.—Missouri Pac. R. Co. v. Don- 
aldson, 73 Tex. 124, 11 SW 163; Mis- 
souri Pac. R. Co. v. Platzer, 73 Tex. 
117, 11 SW 160, 15 AmSR 771, 3 LRA 
639; Galveston, etc., R. Co. v. Chittim, 
31 Tex. Civ. A. 40, 71 SW 294; Inter- 
national, etc., R. Co. v. McIver, (Civ. 
A.) 40 SW 438. 

Wash.—Jordan vy. Spokane, etc., R. 
Co., 109 Wash. 476, 186 P 875. 

Wis.—Rolke v. Chicago, etc.,°R. Co., 
26 Wis. 537. 
~ Ont.—Ball v. Grand Trunk R. Co., 
TTL Ups OR On See 74597 

[a] Reason for rule.—‘The cases 
show that (as to an individual who in 
the exercise of the highest care has 
kindled a fire on his own land for a 
lawful purpose) it is not important 
whether the origin of a fire be in neg- 
ligence, and that liability exists on the 
ground that the failure to use proper 
care to prevent the spread of fire law- 
fully kindled is negligence as clearly 
as is an originally unlawful kindling 


There is, however, authority to 
the contrary, it being held that, where a fire originat- 
ing on a right of way is not caused by the company’s 
negligence, failure of its servants, even though they 
have knowledge of the fire to prevent its spread to 
adjoining premises, will not render the company 
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Way. 


injury. 


[§§ 1281-1283 


liable for the injury sustained.®® 

[§ 12%2] b. Where Fire Originates Off Right of 
According to some decisions, it is the duty of 
a railroad company to use ordinary care to extin- 
guish fires started without any negligence on its 
part on contiguous lands, and a failure to exercise 
such care gives a right of action for any resulting 
On the other hand it has been held that, 
where property near a railroad is set on fire by sparks 


from a locomotive, the company is under no duty to 


from which injury to another results. 
The kindling of a fire by the escape 
of sparks or coals from an engine 
when the utmost care has been used 
to prevent their escape, and to prevent 
their kindling when they do escape, 
whether the fire arise on the com- 
pany’s right of way or on contiguous 
lands, cannot be more lawful or the 
obligation to extinguish less than is it 
when done by an individual on his own 
land, and it cannot be said without 
‘doing violence to reason and right 
that as high an obligation does not 
rest on a railway company to extin- 
guish a fire when kindled under such 
circumstances as rests on the owner 
of land when fire lawfully kindled by 
him spreads. The kindling in the one 
case is absolutely lawful, while in 
the other it is lawful by permission 
if due care be used to control it, on 
the theory that engines on railways 
cannot be operated successfully with- 
out some danger of scattering fire. 
. . . The business is conducted for 
the benefit of the company, and is of 
great advantage to the public, but 
there is no hardship in requiring them, 
not only to use a high degree of 
care to prevent the kindling of fires, 
but to extinguish them when they 
have their origin in the conduct of 
the company’s business if this can be 
done by the exercise of ordinary care.” 
Missouri Pac. R. Co. v. Platzer, 73. Tex. 
117, 123, 122,.11 SW 160, 15 AmSR 
771, 3 LRA 639. 

[b] Rule applied.—(1) Where a 
fire, which originated without negli- 
gence from a locomotive spark upon 
the premises of the company near a 
station, in some dry grass, was com- 
municated thereby to a house, the 
company is liable for the destruction 
thereof where it appears that the sta- 
tion agent’s attention was attracted to 
the burning grass, but that, seeing 
some boys engaged in an apparently 
successful attempt to stamp it out, he 
gave it no further attention. Eighmie 
y. Rome,ete:,, Ry Co.-1 0EN YS 6008) 162) 
Where, while a locomotive of defend- 
ant passing over its track, coal fire 
dropped therefrom upon the track, and 
defendant’s trackmen, although they 
exerted themselves to save ‘defend- 
ant’s fence, made no effort to extin- 
guish the fire or prevent it from ex- 
tending to plaintiff's premises which 
were in consequence damaged by the 
fire, the company is liable for the dam- 
age. Ball v. Grand Trunk R. Co., 16 U. 
CuC LP (Onts) 12523 

98. San Antonio, etce., R. Co. v. 
Moerbe, (Tex. Civ. A.) 189 SW 128. 

[a] Rule applied (1) where the 
fire started in boarding cars on a side- 
track of the company. San Antonio, 
ete., R. Co. v. Moerbe, (Tex. Civ. A.) 
189 SW 128, 130. (2) “The employés 
were using the cars in the promotion 
of the master’s business, and they 
were under as strong obligations to 
use all reasonable means to prevent 


extinguish the fire if it was not caused by negligence.” 

[§ 1283] 3. Fires Not Originated by Company. 
Where a fire is started on, or along, a right of way 
from no cause for which the company is responsible, 
if it knows or is chargeable with knowledge of its 
existence, it must use reasonable care to prevent the 


the spread of a fire originating in the 
cars aS would be the trainmen of a 
train from which fire had been com- 
municated to grass or other combusti- 
ble material on the right of way.” 
San Antonio, etc., R. Co. v. Moerbe, su- 
pra. (3) And it was held gross neg- 
ligence for the company’s foreman to 
stand by without any effort to pre- 
vent the spread of the fire to plain- 
tiff’'s seed house which was near by. 
San Antonio, etc., R. Co. v. Moerbe, 
supra. 

[b] Under special statutory pro- 
vision.— Under a statute’ making a 
company liable for a fire set by sparks 
emitted from a locomotive, notwith- 
standing any precaution that may 
have been exercised to prevent the oc- 
currence, it is the duty of the agents 
and servants of the company at all 
times to prevent the spread of fires 
so set out. Lemen v. Kansas City 
Southern R. Co., 151 Mo. A: 511, 132 
SW 13 [dist Kenney v. Hannibal, etc., 
R. Co., 70 Mo. 252 a decision to the 
contrary elsewhere considered (see 
infra note 99 this section) as having 
been decided before the enactment 
of the statute]. 

9 Kenney v. Hannibal, etc., R. 
Co., 710 Mo. 252 [disappr dictum Ken- 
ney v. Hannibal, etc., R. Co., 63 Mo. 
99]. To same effect Louisville, ete., 
RINCo. ve "Haggard 16le Kym oiiye tu 
SW 956. 

[a] Reason for this view.—‘‘The 
company is not liable because its serv- 
ants neglected to extinguish the fire 
when they discovered it on the track. 
It was their duty as citizens to pre- 
vent the spread of the fire, and by 
their conduct on the occasion, as tes- 
tified to by one of their number, they 
manifested a cruel and brutal indif- 
ference to the destruction of a neigh- 
bor’s property, but it was not in the 
line of their employment, and was no 
more their duty to extinguish the fire 
than that of any other person who 
saw it.’ Kenney v. Hannibal, etc., R. 
Co:, T0-Mo, 12525 256, 

1. Missouri Pac. R. Co. v. Donald- 
son, 73 Tex. 124, 11 SW 163; Missouri 
Pac. R.-Co.iv. Platzer, 739 Pex wad, 
Sw 160, 15 AmSR 771, 3 LRA 639. 
See Port Terminal R. Co. v. Brimer, 
(Tex. Civ. A.) 19 SW (2d) 111 (where 
a company knew of the danger to 
property from the inflammable char- 
acter of crude oil which had escaped 
from the railroad cars and flowed onto 
adjoining property by reason of de- 
railment of the train, although the 
derailment was not negligent, it was 
nevertheless under duty to use ordi- 
nary care to protect the property of 
those from whose premises the oil 
was discharged from danger of fire, 
and where it failed to do so and the 
oil became ignited and destroyed prop- 
erty on the premises to which it had 
escaped, the company was liable). 

2. Atlantic Coast Line R. Co. v. 
Benedict Pineapple Co., 52 Fla. 165, 
428 529. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1283-1285] 


spread of the same, and if it fails to do so, it will be 
lable for the resulting damages.? An owner of 
premises who discovers fire thereon for which he is 
not responsible must use ordinary care to prevent 
it from spreading to adjoining property. However, 
it has been held that reasonable care does not re- 
quire that the conductor of a passing train should 
stop the train and make an attempt to extinguish 
the fire with his train crew, since this would endan- 
ger the lives of passengers whose safety depends 
upon trains complying with their schedules.° It has 
been held that a company is negligent where it know- 
ingly permits hoboes to build camp fires along its 
right of way, and that it is liable for injuries caused 
by the spread of the fire to adjoining premises.® 

[§ 1284] 4. Degree of Care Required. As already 
shown, the degree of care to be exercised by a rail- 
road company in preventing the spread of fire or 
extinguishing it is ordinary or reasonable care,’ 
which is such care as would be exercised by a pru- 
dent person under like circumstances.® 

Stationing men on right of way. It has been held 
that a company is not obliged to keep men stationed 
along its right of way either to guard against or 
extinguish fires which may happen.® On the other 
hand, there is authority apparently to the effect that, 
in excessively dry seasons, it is the duty of the com- 
pany to employ extra men to watch the right of way 
and assist in putting out fires.1? 


RAILROADS 


-in respect to crews of gravel trains; 


(51°C. Fel T60 


Duty of train crew to prevent spread of or to ex- 
tinguish fire. It has generally been held -that, in 
the exercise of ordinary care to prevent the spread 
of fires or to extinguish them, it is not incumbent 
on the crews of passenger or freight trains to stop 
the trains and attempt to prevent the spread of or 
extinguish fires set out by the trains or otherwise, 
and that their failure to do so will not render the 
company liable for injuries to, or destruction of, 
property caused by such fires.1! Liability of a ecom- 
pany for failure of its employees to prevent the 
spread of or to extinguish fire exists only where 


the employees are not at the time engaged by the 


company in some duty from the company to the pub- 
lic.1? A different rule, however, has been laid down 
and it has 
been held that, where a gravel train on which there 
is a large number of men starts a fire along the com- 
pany’s right of way and the servants in charge of 
the train know of the existence of the fire and fail 
to leave men to extinguish the flames, there is such 
negligence as renders the company liable for dam- 
ages caused by the fire.*3 

[§ 1285] H. Proximate Cause of Injury’*—1. To 
Property—a. In General. In accordance with ele- 
mentary principles,*® a railroad company is liable for 
damages to property caused by fire escaping from 
its locomotives or right of way only where its negli- 
gence in permitting such fire to start or escape is the 


3. Clark v. Kansas City, ete., R. 
Co., 129 Fed. 341, 64 CCA 19; Far- 
rell v. Minneapolis, ete., R. Co., 
Minn. 357, 141 NW 491, 45 LRANS 215; 
Excelsior Products Mfg. Co. v. Kan- 
sas City Southern R. Co., 263 Mo. 142, 
172 SW 359, AnnCas1917B 1047. Com- 
pare Louisville, ete., R. Co. v. Hag- 
gard, 161 Ky. 317, 321, 170 SW 956 
(while a person may be negligent in 
failing to take proper care to prevent 
a fire originating on its premises from 
spreading to the premises of another, 
although the fire may have been start- 
ed by a stranger without any fault on 
its part, yet if the fire so started had 
burned beyond its premises before -it 
had notice of it, it was under no ob- 
ligation to extinguish the fire; ‘‘while 
ijt wes under a moral duty to protect 
the property of its neighbors, its du- 
ty in this regard was the same as that 
of the other neighbors’’). 

fa] As for instance (1) if a fire 
is started on the right of way by the 
carelessness of boys or the matches of 
smokers, ete. (Farrell v. Minneapo- 
lis, etc., R. Co., 121 Minn. 357, 141 NW 
491, 45 LRANS 215), (2) or where 
track laborers kindled a fire on the 
right of way for their own purposes 
(Clark v. Kansas City, etc., R. Co., 129 
Fed. 341, 64 CCA 19 [to wash clothes]; 
Excelsior Products Mfg. Co. v. Kan- 
sas City Southern R. Co., 263 Mo. 142, 
172 SW 359, AnnCas1917B 1047). 

4. }xcelsior Products Mfg. Co. v. 
Kansas City Southern R. Co., 263 Mo. 
142, 172 SW 359, AnnCas1917B 1047. 

5. Excelsior Products Mfg. Co. v. 
Kansas City Southern R. Co., supra. 

6. St. Louis, ete., R. Co. v. Ballard, 
(Mo.) 287 SW 738. 

‘7, See supra §§ 1279-1283. 

8. Missouri Pac. R. Co. v. Platzer, 
73 Tex. 117, 11 SW 160, 15 AmSR 771, 
3 LRA 639; Van Dyke v. Grand Trunk 
R. Co., 84 vt. 212, 78 A 958, AnnCas 
19138A "640. And see supra § 1244. 

9. Baltimore, ete., R. Co. v. Ship- 
ley, 39 Md. 251. 

[a] Reason for this view. —“With 
trains passing almost at every hour 
on many roads, and with a rapidity 
unknown to any other power, it would 
be utterly impracticable to keep men 
stationed at every point where a fire 
may occur. To impose such a duty 


would not only be unreasonable in it- 
self, but it would in fact make rail- 
road companies insurers against loss 
by fire, of all the property along the 
line of their roads.’ Baltimore, etc., 
R. Co. v. Shipley, 39 Md. 251, 254. 

10. Van Dyke v. Grand Trunk R. 
Co. of Canada, 84 Vt. 212, 78 A 958, 
AnnCas1913A 640. 

11. Ind.—Pittsburgh, ete., R. Co. 
v. Brough, 168 Ind. 378, 81 NE 57, 12 
LRANS 401. 

Miss.—Mississippi Home Ins. Co. v. 
Deville, ete., R. Co., 70 Miss. 119, 12 

Mo.—HExcelsior Products Mfg. Co. v. 
Kansas City Southern R. Co., 263 Mo. 
142, 172 SW 359, AnnCas1917B 1047. 

Pa.—Ginter v. Pennsylvania R. Co., 
262 Pa. 474, 105 A 824, 3 ALR 505. 

Tex.—Missouri Pac. R. Co. v. Don- 
aldson, 73 Tex. 124, 11 SW 1638; Gal- 
veston, etc., R. Co. v. Chittim, 31 Tex. 
Civ. A. 40, 71 SW 294. 

Wis.—Rolke v. Chicago, etc, R. 
Co., 26 Wis. 537 (dictum). 

[a] Reasons for rule.—(1) ‘‘Fires 
from running trains are always to be 
apprehended, and if it is the duty of 
those in charge of a running train 
to stop its progress to put out a fire 
set by the engine without negligence, 
it would be equally their duty to see 
that all sparks and cinders, from 
which danger from fire might reason- 
ably be anticipated, were extinguished. 
If the company is under a duty to ex- 
tinguish non-negligently set fires 
when known to exist, it must be un- 
der the same duty in reference to such 
fires of the same character as the cir- 
cumstances show will or may prob- 
ably spring up. Under the principle 
of this instruction, railroad compa- 
nies would be responsible absolutely 
for all fires set out by their engines, 
or would find immunity only upon con- 
dition of keeping constant and instant 
supervision over every foot of their 
road over which a train was passing, 
or had recently passed. It is mani- 
fest that the duty which these com- 
panies owe to the public, and which 
can only be discharged by running 
their trains upon schedules at stated 
intervals, could not be performed at 
all if the persons in charge of trains 
should be required to give their atten- 


tion to fires along the way, and that 
the danger to life and property in- 
trusted to them would be greatly in- 
creased by requiring trains to be 
stopped at all times and places, in or- 
der that the servants of the company 
may engage in putting out fires, 
whether the same be negligently or 
accidentally set out.” Mississippi 
Home Ins. Co. v. Louisville, ete., R. 
Co., 70 Miss. 119, 137, 12 S 156. (2) 
“Por another reason it TSitee ~ true 
that there could be no recovery . . 
The negligence alleged is the negli- 
gence of the train crew in not extin- 
guishing the fire. This duty was not 
within the scope of the employment 
of the train crew. They were em- 
ployed for the purpose of operating 
the train and moving it from one des- 
tination to another. Their employ- 
ment related wholly to the movement 
of the trains. Their duties were con- 
fined to this and to this alone.’, It 
could not be successfully alleged that 
the terms of their employment con- 
templated the performance of any 
such duties as that of extinguishing 
fires. It is a well-recognized principle 
of the law of negligence that an em- 
ployer is not liable for any act or 
omission of the employee that is not 
within the scope of his employment.” 
Ginter v. Pennsylvania R. Co., 262 
Pa. 474, 481, 105 A 824, 3 ALR 505. 
(3) The primary duty of the railroad 
is to the public. Pittsburgh, etc., R. 
Co. v. Brough, 168 Ind. 378, 81 NE 
57, 12 LRANS 401. (4) And if the 
rule were otherwise, the rights both 
of the public and of the company 
would be seriously interfered with. 
Ginter v. Pennsylvania R. Co., supra. 

12. Missouri Pac. R. Co. v. Donald- 
son, 73 Tex. 124, 11 SW 163; Galves- 
ton; etc), Re. Coy ive Chittim, ol Tex. 
Civ. A. 40, 71 SW 294. 

13. Roike v. Chicago, ete:, RR, Co. 
26 Wis. 537. 

14. Proximate cause: 
Generally see Negligence §§ 477—499. 
Contributory negligence as see infra 

§ 1312; and Negligence §§ 528, 529. 
Presumptions and burden of proof 

as to see infra § 1383. 
Questions for jury. as to see infra § 

1430. 


15. See Negligence § 478. 
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proximate cause of the injury; or 


where the injury is the natural and probable con- 
sequence of the company’s negligence, that is, a 
consequence so natural that a reasonable person 
might or should have foreseen that it was likely to [§ 
It is not necessary, however, that the par- 
ticular injury and the particular manner of its oc- 
currence could have reasonably been foreseen.** 
it is sufficient if, at the time of the negligence, the 
wrongdoer might, by the exercise of ordinary care, 
have foreseen that some injury might result from 
Nor is it essential to liability that 
the injury inflicted should have been so certain to 
result. from the company’s negligence that a rea- 
sonable person could have foreseen that it would 


result.+® 


his neghgence.'® 


result, or that it would probably 


16. U. S.—Milwaukee, etc., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 

Ala.—W'hitman v. Mobile, etc., R. 
Co., 217 Alas‘70;,114.S 912. 

Cal.—Henry v. Southern Pac. R. 
Copma0eCa le 76s 

Colo.—Union Pac. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752, 18 AmSR 221, 
3 LRA 350. 

Conn.—Simmonds v. New York, etc., 
R. Co., 52 Conn. 264, 52 AmR 587. 

Dak.—Pielke v. Chicago, ete, R. 
Co., 5 Dak. 444, 41 NW 669. 

Fla.—Jacksonville, etc., R. Co. v. 
Peninsular Land, etec., Co., 27 Fla. 1, 
157; 9 S 661, 17. LRA 33, 65. 

Ga.—East Tennessee, etc., R. Co. v. 
Hall. 90 Ga. 17, 16 SE 91; Bast Ten- 
nessee, etc., R. Co. v. Hesters, 90 Ga. 
11, 15 SE 828; Georgia R., etc., Co. v. 
Konkle, 36 Ga. A. 569, 137 SE 113. 

Ida.—Miller v. Northern Pac. .R. 
Co., 24 Ida. 567, 1385 P 845, 48 LRANS 
700, AnnCas1915C 1214. 

I11.— Toledo, etc., R. Co: v. Muthers- 
baugh, 71 Ill. 572; Fent v.. Toledo, 
ete Re Co., bo TT. 3495" 4--Am R135 
Rranene Cent. R. Co. v. Almon, 100 Dl. 


Ind.—Baltimore, Ri ROO; 
Peck, 53 Ind. A. 281, for "NE 674; ‘Chi: 
cago, etc., R. Co. v. Barnes, 2 Ind. A. 
213, 28 NE 328. 

Iowa.—Liming v. Illinois Cent. R. 


Co., 81 Iowa 246, 47 NW 66; Slosson 
‘v. Burlington, etc., R. Co., 51 Iowa 
294, 1 NW 5438. 

Kan.—St. Louis, ete, R. Co. v. 


League, 71 Kan. 79, 80 P 46. 

Ky.—Cincinnati, etce., R. Co. v. 
eet 94 Ky. 71, 21 SW 347, 14 KyL 
750. 

Me.—Pratt v. Atlantic, etc., R. Co., 
42 Me. 579. 

Md.—Carter v. Maryland, etc., R. 
Co: £12) "Mad. 599,77 A 3015" Ryan Vv. 
Gross, 68 Md. 377, 12 A 115, 16 A 302; 
Sensi etc., R. Co. v. Gantt, 39 Md. 


Mass.—Perley v. Hastern R. Co., 98 
Mass. 414, 96 AmD 645 

Minn. —Johnson Vv. Chicago, etc., R. 
Co., 31 Minn. 57, 16 NW 488. 

Miss. —Clisby We ope, KR 
Co., 78 Miss. 937, 29 S 9138 

Mo.—Excelsior Products Mfg. Co. 
vy. Kansas City Southern R. Co., 263 
ye 142, 172 SW 359, AnnCas1917B 
1047. 

Mont.—Pure Oil Co. v. Chicago, ete., 
R. Co., 56 Mont. 266, 185 P 150; Dia- 
mond vy. Northern Pac. R. Co., 6 Mont. 
580, 13 P 367. 

Nebr.—Burlington, ia" Comey. 
Westover, 4 Nebr. 268. 

N. H.—Hooksett v. Concord R. Co., 
88 N. H. 242. 

N. J.—Wiley v. West Jersey R. Co., 
44 N. J. L. 247; Kuhn v. Jewett, 32 
N. J. Eq. 647. 

N. Y.—Hoffman v. King, 160 N. Y. 
618, 55 NE 401, 73 AmSR 715, 46 LRA 
672. 

N. C.—Simmons v. John L, Roper 
Lumber Co., 174 N. C. 220, 93 SE 736; 
Cheek vy. Oak Grove Lumber Cox 134 


etc., 


etc., 
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in other words, 


eral. 


But 


result;1® it is.! Nevertheless, in 


N. C. 225, 46 SE 488, 47 SE 400; Dog- 
gett v. Richmond, ete., RieCo poe: 
Cs, 805. 

Oh.—Davis v. Atlas Assur. Co., 112 
Oh. St. 548, 147 NE 9138. 

Pa.—Hoag v. Lake Shore, etc., R. 
Co., 85 Pa. 293, 27 AmR 653; Pennsyl- 
vania R..Co. v..Hope, 80 Pa. 373, 21 
AmR 100; Oil Creek, etc., R. Co. v. 
Keighron, 74 Pa. 316. 

Philippine.—Rallos v. Philippine R. 
Co., 45 Philippine 99. 

S. D.—Yankton F. Ins. Co. v. Fre- 
pont etc., R. Co., 7 S. D. 428, 64 NW 


Tex.—Missouri, etc., R. Co. v. Mor- 
gan, (Civ. At) 146 SW 336 [aff 198 
Tex. 331, 193 SW 134]; McFarland v. 
Gulf, ete.,.R. Co., (Civ. A.) 88 SW 450. 

Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. 

Va.—_—Tyler v. Ricamore, 87 Va. 466, 
12 SE 799. 

Wis.—Marvin v. Chicago, etc., R. 
Co., 79 Wis. 140, 47 NW 1123, 11 LRA 
506; Kellogg v. Chicago, etc., R. Co., 
26 Wis. 223, 7 AmR 69 

Can.—Canada Southern R. Co. v. 
Phelps, 14 Can. S. C. 132. 

B. C.—Laidlaw v. Crow’s Nest Pass 


R. Co., 10 WestLR 17. 

Que.—Central Vermont .R. Co. v. 
Stanstadt Mut. F. Ins. Co., 5 Que. Q. 
B. 224. 

{a] Otherwise expressed.—‘‘Wrong- 


doer is not responsible for a conse- 
quence which is merely possible ac- 
cording to occasional experience, but 
only for a consequence which is 
probable according to ordinary and 
usual experience.” Chicago, etc., R. 
Co. v. Gelvin, 238 Fed. 14, 24, 151 CCA 
90, LRAI1917C 983. 

{b] Rule applied.—(1) Where fire 
escaped from defendant’s locomotive, 
ignited weeds and brush on its right 
of way, and was’ communicated to 
plaintiff's pasture, wherein he was 
feeding cattle, and the cattle, by rea- 
son of the smoke and roar, stampeded 
and were injured, the wrong must, as 
a matter of law, be held not the proxi- 
mate cause of the injury to the cat- 
tle, such injury not being one in the 
common experience of mankind known 
to be likely to result from the fire. 
Chicago, ete., R. Co. v. Gelvin, 238 
Fed. 14, 151 CCA 90, LRA1917C 983. 
(2) In an action for the burning of 
a barn, it appeared that, according to 
the evidence of plaintiff, a fire was 
discovered by' defendant’s employees 
in plaintiff’s field at a point seventy- 
five to ninety feet from the tracks. 
After the fire in the field was extin- 
guished, another in a barn about four 
hundred and twenty feet from de- 
fendant’s right of way and across a 
public road was discovered. There 


was no affirmative evidence that the, 


fire from the field was communicated 
to the barn, and it was not contended 
that sparks reached the barn directly 
from the locomotive passing four 
hundred.and twenty feet away. Un- 
der such circumstances, negligence 


enough if it be a consequence so natural and direct. 
that a reasonable person might, and naturally would, 
see that it was liable to result from such negligence, 
that is, that it might follow.?° 
1286] b. Intervening Agencies—(1) In Gen- 

As a corollary to the rule that a railroad com- 
pany is liable for injuries by fire negligently set out, 
by it only where its negligence is the proximate cause 
of the injury,?! it may be stated that if there is an 
efficient, intervening agency between the negligent 
act of the company and the final injurious result, 
the company will not be lable ;*? in these cireum- 
stances, it is considered that the consequences of the 
company’s negligence are too remote to constitute. 
the basis of a cause of action against the company.?? 


order to fix liability it is essential 


of defendant was not the proximate 
cause of the burning of the barn. 
Bartolet v. McAdoo, 74 Pa. Super. 29. 
(3) The negligence of a company in 
permitting combustibles to accumu- 
late on its right of way is not the 
proximate cause of the burning of ad- 
joining property where the fire was 
started by railroad laborers on the 
right of way for their own purposes, 
their being no evidence that the com- 
bustibles became ignited and thus 
communicated fire to plaintiff’s prop- 
erty. Excelsior Products Mfg. Co. 
v. Kansas City Southern R. Co., 263 
be 142, 172 SW 359, AnnCas1917B 
17. Illinois Cent. R. Co. v. Siler, 
229 Ill. 390, 82 NE 362, 15 LRANS 819, 
11 AnnCas 368; Miller v. St. Louis, 
ete. “R? Co5i/ 902 Mo: 389) 2S. 439% 
Greer v. St. Louis, etc., R. Co., 173 Mo. 
A. 276, 158 SW 740. 
Negligence § 484. 
{a] Thus it has been held that, 
where fire was negligently permit- 
ted to escape from a locomotive and 
was communicated from dry material 
on the right of way to plaintiff’s 
fence which was consumed, whereby 
a number of cattle gained entrance to 
plaintiff's field and injured ‘his. prop- 
erty, the company was liable for the 
damage to the crops as well as for the 
value of the fence destroyed. Miller 
v. Be or ewes ete, R-.Co., 90U Morr3ss9oy 


18. Tor Cent Ri IGosgve Siler, 
229 Ill. 390, 82 NE 362, 15 LRANS 
819, 11 AnnCas 368. And see Negli- 
gence § 484, 

19. Chicago, ete., R. Co. v. Pen- 
nell, 110 Ill. 435. 

20. Chicago, etc., R. Co. v. Pennell, 
supra. 

21. See supra § 1285. 

22. U. S.—Milwaukee, ete., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 


Ill.—Toledo, etc., R. Co. v. Muthers- 
baugh, 71 Ill. 572; ent v. et eo etc., 
R. heae BOUTS 349, 14 AmR 13 

nd. ” Pennsylvania Cone Whitlock, 
99 Tha. 16, 50 AmR 71. 

Md.—Ryan v. Gross, 68 Md. 877, 12 
A 115, 16 A 302. 

Minn.—Johnson vy. Chicago, etc., R. 
Co., 31 Minn. 57, 61, 16 NW 488. 

N. C.—Dogegett v. Richmond, etc., R. 
Co; 78 No Go 305. 

Oh.—Davis v. Atlas Assur. Co., 112 
Oh. St. 543, 147 NE 913. 

Tex.—St. Louis Southwestern R. 
Co. v. Gentry, (Civ. A.) 80 SW 844. | 

Wis.—Marvin v. Chicago, etec., R. 
aise 79 Wis. 140, 47 NW 1123, 11 LRA 

“The intervention of an independ- 
ent, efficient, wrongful cause between 
the original wrong complained of and 
the injury ultimately suffered pre- 
vents a recovery for the first tort, and 

. . the remedy is only against. him 
to whose act the consequences are 
immediately chargeable.’’ Johnson vy. 
Chicago, ete., R. Co., supra. 

23. See cases supra note 22. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 1285-1286 


See generally ~ 


§§ 1286-1287] He 


that the intervening, new cause should not be a con- 
sequence of the first wrongful cause nor under the 
control of the wrongdoer,?* and that such cause 
should be of a character which could not have been 
foreseen by the exercise of reasonable diligence by 
the company,”’ and except for which the final inju- 
rious consequence could not have happened.?° 

[§ 1287] (2) Spread of Fire—(a) In General. 
The general rule is well settled by the great weight of 
authority that in order to recover for injuries to, 
or destruction of, property by fire negligently set 
out by a railroad company, it is not necessary that 
the fire should be directly communicated by the com- 
pany to the property injured or destroyed.?7 


24. Atchison, etc., R. Co. v. Bales, 
16 Kan. 252; Atchison, etc., R. Co. v. 
Stanford, 12 Kan. 354, 15 AmR 362. 

25. Illinois Cent. R. Co. v. Siler, 
229 Ill. 390, 82 NE 362, 15 LRANS 819, 
11 AnnCas 368; Atchison, ete., R. Co. 
v. Bales, 16 Kan. 262; Atchison, etc., 
R. Co. v. Stanford, 12 Kan, 354. 

26. Illinois Cent. R. Co. v. Siler, 
229 Tll. 390, 82 NE 362, 15 LRANS 
819, 11 AnnCas 368; Atchison, etc., R. 
Co. v. Stanford, 12 Kan. 354. 

' 27. U. S.—Milwaukee, ete., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 
Cal.—Henry v. Southern Pac. R. Co., 


50iGal! i176: ; 
Colo.—Union Pac. R. Co. v. De 
Busk, 12 Colo. 294, 20 P 752, 13 AmSR 
921, 3 LRA 350,. 
Conn.—Simmonds v. New York, 


etc., R. Co., 52 Conn. 264, 52 AmR 587. 

Fla.—Jacksonville, ete., R. Co. v. 
Peninsular Land, etc., Co., 27 Fla. 1, 
157, 9 S 661,17 LRA 383, 65. 

Ga.—East Tennessee, etc., R. Co. v. 
Hesters, 90 Ga. 11, 15 SH 828. . 

Ill.—Fent v. Toledo, etc., R. Co., 59 
T1l. 349, 14 AmR 13. 
~ ind.—Louisville,. etc.,. R.2 Co. ov: 
Nitsche, 126 Ind. 229, 26 NE 51, 22 
AmSR 582, 9 LRA 750. 

Iowa.—Knight v. Chicago, etc., R. 
Co., 81 Iowa 310, 46 NW 1112. 

Kan.—Atchison, ete., R. Co. v. Stan- 
ford, 12 Kan. 354, 15 AmR 362; St. 
Joseph, ete., R. Co. v. Chase, 11 Kan. 
47. 

Ky.—Cincinnati, etc., R. Co. v. Bar- 
ker, 94 Ky. 71, 21 SW 347, 14 KyL 750. 

Me.—Pratt v. Atlantic, etc., R. Co., 
42 Me. 579. 

Md.—Green Ridge R. Co. v. Brink- 
man, 64 Md. 52, 20 A 1024, 54 AmR 755. 

Mass.—Perley v. Eastern R. Co., 98 
Mass. 414, 96 AmD 645. 

Minn.—Johnson ‘v. Chicago, etc., R. 
Co., 31 Minn.-57, 16 NW _ 488. 

Miss.—Alabama, etc., R. Co. v. Bar- 
rett, 78 Miss. 432, 28 S 820. 

Mo.—Palmer v. Missouri Pac. R. Co., 
76 Mo. 217. 

Nebr.—Burlington, Re Cosy, 
Westover, 4 Nebr. 268. 

N. H.—Hooksett v. Concord R. Co., 
oe SN: H: 242. 


. J.—Kuhn v. Jewett, 32 N. J. Eq. 


647. 

N. C.—Knott v. Cape Fear, etc., R. 
Co., 142 N. C. 238, 55 SE 150. 

Oh.—Martz v. Cincinnati, etc., R. 
CGo., 12 Oh. Cir. Ct. 144, 5 Oh. Cir. Dec. 
451. 

Philippine.—Rallos v. Philippine R. 
Co., 45 Philippine 99. 

Ss. D,—Yankton BE. Ins. Co. .v. Fre- 
mont, etc., R..Co., 7 S. D. 428, 64 NW 
514 


ete:, 


Tex.—St. Louis Southwestern R. Co. 
vy. Gentry, (Civ. A.) 80 SW 844. 

Wis.—Kellogg v. Chicago, etc., R. 
Co., 26 Wis. 223, 236, 7 AmR 69. 

Eng.—Smith v. London, etc., R. Co., 
eRe aa Gua OO matt junk. 6-C. va. phase 

Can.—Canada Southern R. Co. vy. 
Phelps, 14 Can. S. C. 132. 

Que.—Central Vermont R. Co. vy. 
Stanstead, ete, Mut. F. Ins. Co.,, 5 
Que. Q. B. 224. 

‘Tt would be strange indeed, if the 
liability of a party for the negligent 


destruction of property by fire were 


to depend upon the fact whether he 
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A re- 


set fire at once to the property, or 
whether he set fire to some other 
combustible material at some distance 
from it, but communicating with it, 
and which, it was apparent at the 


time, would inevitably, or almost in- |. 


evitably, lead to its destruction.” 
Kellogg v. Chicago, etce., R. Co., supra. 

28. Ind.—Toledo, ete. R. Co. v. 
Wand, 48 Ind. 476. 

Iowa.—Knight v. Chicago, etc., R. 
Co., 81 Iowa 310, 46 NW 1112. 
nee J.—Kuhn v. Jewett, 32 N. J. Ea. 

Oh.—Martz v. Cincinnati, ete, R. 
oat 12, Ohi Cire Ct. 144, '5 Oh. Cir:; Dec. 

Eng.—Smith vy. London, etc., R. Co., 
BAR biCaP.98ifath Lik; 6iCvPs 44. 

Can.—Canada Southern R. Co. v. 
Phelps, 14 Can. S. C. 132. 

[a] Rule applied.—Where a build- 
ing on the right of way is negligently 
set on fire by sparks from a passing 
locomotive and the fire is communi- 
cated to plaintiff’s adjoining building, 
the railroad company is liable for the 
loss. Martz v. Cincinnati, etc., R. Co., 
12 Oh. Cir..Ct. 144, 5 Oh. Cir. Dec. 451. 

23. . S.—Milwaukee, etc., R. Co. 
v. Kellogg, 94 U. S. 469, 24 L. ed. 256. 

Cel.—Henry v. Southern Pac. R. Co., 
50 Cal. 176. See Butcher v. Vaca Val- 
ley, jete.; Ri Co,, 6% Cal. 528, 3 Pili 
foverr on other grounds Helling v. 
Schindler, 145 Cal. 303, 78 P 7101. 

Conn.—Martin v. New York, etc., R. 
Co., 62 Conn. 331, 25 A 239; Simmonds 
v. New York, etc., R. Co., 52 Conn, 264, 
52 AmR 587. 

Fla.—Florida Bast Coast R. Co. v. 
Welch, 53 Fla. 145, 160, 44 S 250, 12 
AnnCas 210; Jacksonville, etc., R. Co. 
v. Peninsular Land, etc., Co., 27 Fla. 
1,°157,-9'S' 661; 17 LRA 33, 65; 

Ga.—East Tennessee, etc., R. Co. v. 
Hesters, 90 Ga. 11, 15 SE 828. 

Ill.—Toledo, ete., R. Co. v. Muthers- 
baugh, 71 Ill. 572; Fent v. Toledo, etc., 
R. Co., 59 Ill. 349, 14 AmR 13; Illinois 
Cent. R: Co. v: Almon; 100. Ty A: 530. 

Ind.—Chicago, ete., R. Co. v. Wil- 
liams, 131 Ind. 30, 30 NE 696; Louis- 
ville, etce., R. Co. v. Nitsche, 126 Ind. 
229, 26 NE 51, 22 AmSR 582, 9 LRA 
750; Louisville, ete., R. Co. v. Krin- 
ning, 87 Ind. 351; Chicago, etc., R. Co. 
v. Ross, 24 Ind. A, 222, 56 NE 451; 
Chicago, ete., R. Co. v. Kreig, 22 Ind. 
A. 393, 58 NE 1033; Chicago, etc., R. 
Co. v. Luddington, 10 Ind. A. 636, 38 
NE 342. 


Iowa.—Small v. Chicago, ete., R. 
Co., 55 Towa 582, 8 NW 427. 
Kan.—Atchison, ete, R. Co. v. 


Bales, 16 Kan. 252; Atchison, etc., R. 
oe v. Stanford, 12 Kan. 354, 15 AmR 
362. 

Ky.—Cincinnati, ete., R. Co. v. Bar- 
ker, 94 Ky. 71, 21 SW 347, 14 KyL 
750. 

Md.—Baltimore, etc., R. Co. v. Ship- 
ley, 39 Md. 251; Philadelphia, etc., R. 
Co. v. Constable, 39 Md. 149; Annap- 
olis, etc., R. Co. v. Gantt; 39: Md. 415. 

Mass.—Safford v.. Boston, etc. R. 
Co., 103 Mass. 583; Perley v. Eastern 
R. Co., 98 Mass. 414, 96 AmD 645; In- 


.gersoll v. Stockbridge, etc., R. Co., 8 


Allen 438; Hart v. Western R. Corp., 
13 Metc. 99, 46 AmD 719. 
Minn.—Johnson v. Chicago, etc., R. 


[Sle ©. ha) ee 


covery may be had for the destruction of property 
by fire negligently set out by a company on its own 
property and thence escaping to the property of an 
adjoining owner.?® 
might reasonably have been anticipated from the 
negligent act of the company in permitting the fire 
to start or escape, and the fire burns as one continu- 
ous fire without a break in the line of causation, and 
without the aid of any independent agency, the in- 
jury, if traceable to the first fire, is a, proximate con- 
sequence of the fire notwithstanding the fire has 
passed through the land or property of others before 
causing such injury.?® 
the propriety of the rule cannot be affected by con- 


And if the injury is one which 


And it has been held that 


Co., 31 Minn. 57, 16 NW 488. 
Miss.—Alabama, etc., R. Co. v. Bar- 
rett, 78 Miss. 432, 28 S 820. 


Mo.—Palmer v. Missouri Pac. R. 
Con'76 Mor 217%, 
Nebr.—Burlington, ete. R. Co. v- 


Westover, 4 Nebr. 268. 
N. H.—Hooksett v. Concord R. Co., 
38 N. H. 242. 
J.—Delaware, etc., R. Co. v. Sal- 
389° N.S: 7299, 23 AmR 2142 
. C.—Knott v. Cape Fear, etc., R. 
Co., 142 N. C. 288, 55 SE 150; Phil- 
lips v. Durham, etc., R. Co., 138 N. C. 
12, 50 SE 462; Black v. Aberdeen, etc., 
R. Co:, 115’ N. G.- 66737 20"SH=718; 9095 
Troxler v. Richmond, étc., R. Co., 74 
INES Ce8 THe 
Oh.—Lake Side, ete., R. Co. v. Kelly, 
10_Oh. ‘Cir \Ct.° 322, 6 Oh.'Cir; Dec. 555: 
Philippine.—Rallos v. Philippine R. 
Co., 45 Philippine 99. i 
S. D.—Yankton F, Ins. Co. v. Fre- 
ete., R. Co., 7 S. D. 428, 64 NW 


Tex.—St. Louis Southwestern R. Co. 
v. Gentry, (Civ. A.) 80 SW 844; Hous- 
ton, etc., R. Co. v. McDonough, 1 Tex. 
Al 'Cive Case'§ 651: 

Wis.—Marvin v. Chicago, etc. R. 

Co., 79 Wis. 140, 47 NW 1123, 11 LRA 
506; Kellogg v. Chicago, etc, R. Co., 
26 Wis. 223, 7 AmR 69. 
_ “When the fire is continuous, -reach- 
ing the property of the different own- 
ers without the aid of any other in- 
tervening cause, the injury to each 
person is equally the result of the neg- 
ligence which started the fire; in oth- 
er words, where the injury to each 
successive property is directly trace- 
able to the first fire, it results from 
the negligence, and cannot be regard- 
ed as too remote, but is direct and 
proximate.” Martin v. New York, etce., 
R. Co., 62 Conn. 331, 339, 25 A 239: 

[a] Tiustrations.—(1) If a spark 
from a locomotive sets fire to grass 
near the track, and the fire spreads in 
a direct line} without any break. 
across land of several different pro- 
prietors, and a highway, to woodland 
half a mile distant from the railroad, 
the corporation is responsible in dam- 
ages to the owner of ‘the wood which 
the fire there consumes. Perley v. 
Eastern R. Co., 98 Mass. 414, 96 AmD 
645. (2) Fire, negligently communi- 
cated by a locomotive to a lot owned 
by H adjoining the railroad, burned 
across the lot about one hundred and 
fifty yards to the land of plaintiff 
where it encountered a fence and dry 
grass and spreading from these de- 
stroyed certain young timber, fences, 
and fence lathes on his land. It was 
held that the injury was the proxi- 
mate effect of the negligent setting 
out of the fire. Philadelphia, ete., R. 
Co. v. Constable, 39 Md. 149. 

[b] Fact that there was temporary 
arrest and cessation of fire cannot be 
regarded as showing a new and in- 
dependent cause of the burning and 
loss of plaintiff's property, nor can it 
be said that the fire was outside of the 
bounds of reasonable anticipation as 
a result of the primary negligence. 
St. Louis, etc., R. Co. v. League, 71 
Kan. 79, 80 P 46. 

{c] In New York (1) while there 
are some decisions to the contrary 


mon, 
N 
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siderations as to the extent of liability to which com- 
panies might be thereby subjected even to producing 
bankruptcy and compel them to suspend their opera- 
If, however, the fire spreads beyond its nat- 
ural limits by means of a new: and independent agen- 
cy, the loss is a remote consequence for which the 
railroad company is not responsible.*? 

[§ 1288] (b) Natural Forces or Agencies—aa. In 


tion.®° 


General. The general rule is well 


intervention of natural forces or agencies between 
the negligent act of a railroad company in starting 
the fire and the injury to, or destruction of, property 
by fire so started is not such an intervening cause as 
will relieve the company of lability.?? 


(O’Neill v. New York, etc., R. Co., 115 
N. Y. 579, 22 NE 217, 5 LRA 591; Mar- 
tin v. New York, etc., R. Co., 62 Hun 
181, 16 NYS 499), (2) it is now defi- 
nitely settled that, where a company 
negligently sets out a fire on its own 
premises and the fire spreads to the 
land of an abutting owner and is 
thence communicated to the lands of 
third persons which do not abut on 
the premises of the railroad, it is not 
liable for damages to the property of 
such third persons, the view being 
taken that the injury is not the proxi- 
mate result of the original fire (Da- 
vies v. Delaware, etc., R. Co., 215 N. 
Y. 181, 109 NE 95; Van Inwegen v. 
Port Jervis, ete., R. Co., 165 N. Y. 625, 
58 NE 878; Hoffman y. King, 160 N. 
Y. 618, 55 NE 401, 73 AmSR 715, 46 
LRA 672; McDonough v. New York 
Cents ete., R. Co., 124 App. Div. 38, 
108 NYS 270); (3) but it was held 
in a lower court decision that, if the 
fire was negligently started by the 
company not on its premises but on 
premises abutting thereon, if the fire 
spread to the land of another not abut- 
ting on the company’s premises, the 
company would be liable (Phelps v. 
New Cent., etc., R. Co., 48 Misc. 27, 96 
NYS 72). (4) As regards injuries to 
abutting property by fire negligently 
started by a company, it was held in 
an early decision that, where a compa- 
ny negligently set fire to wood in a 
shed on its own land and the fire spread 
to and destroyed a dwelling house on 
the lands of another immediately ad- 
joining, it was not liable to the owner 
because the negligent act was not the 
proximate cause of the loss. Ryan v. 
New York Cent. R. Co., 35 N. Y. 210, 
91 AmD 49. (5) In a later decision it 
was held that, where fire was com- 
municated by a spark from a locomo- 
tive to combustible matter negligently 
left on the right of way and extending 
to\ plaintiff’s land, and the fire spread 
from the right of way to plaintiff's 
land, burning trees, etc., the question 
whether the injury was a probable 
consequence of the negligence of the 
company was properly submitted to 
the jury, and that evidence of these 
facts was sufficient to sustain a ver- 
dict for plaintiff. Webb v. Rome, etc., 
R. Co., 49 N. Y. 420, 10 AmR 389. (6) 
And a still later decision apparently 
overrules the first decision without 
mentioning it, and holds that, where 
fire is negligently set out by a com- 
pany upon its right of way and the 
fire spreads to the property of an 
abutting owner, the entire destruction 
of property caused by it is the proxi- 
mate result of the company’s negli- 
gence. Davies v. Delaware, etc., RR: 
Co., 215 N. Y. 181, 109. NE 95... (7) And 
it was said that the mere fact that 
the fire might have spread from one 
building to another or from the build- 
ings to lumber on the premises did not 
break the causal connection between 
defendant’s negligence.and the entire 
damage done. Davies v. Delaware, 
ete., RwCo.,-supra: 

{d] In Pennsylvania (1) it was 
held in an early decision that, where, 
through the negligence of a company, 


court assumes to distinguish, 
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General. 


settled that the 


This prin-_ 


a building is set on fire and the fire 
is thence communicated to a building 
owned by another, the latter cannot 
recover for the damage done to the 
building, and its contents, the view 
being taken that the negligence of 
the company was not the proximate 
cause of the injury. Pennsylvania R. 
Co. -v. Kerr; 62), Par353)) 0 AmR ASL. 
(2) However, in a subsequent deci- 
sion, this principle seems to have been 
limited to some extent, it being held 
that, where the building of plaintiff 
was about ninety feet from the rail- 
road and was used for the storage of 
coal and straw, and some straw scat- 
tered about the building caught fire 
from sparks from a passing locomo- 
tive, and the fire thus ignited being 
carried by a high wind to another 
house which was destroyed, it is prop- 
erly left to the jury to determine 


whether the negligence of the com-|-: 


pany in allowing the escape of sparks 
from its locomotive was the remote 
or proximate cause of the injury. 
Pennsylvania, etc., Canal, etc., Co. v. 
Lacey, 89 Pa. 458. See Pennsylvania 
BRS Co.-v. ‘Hope, $0 Pa. -3 73; (21 Amn 
100 (as tending to sustain this view). 
(3) And ina later Pennsylvania R. Co. 
v. Kerr, supra, decision in which the 
it was 
held that, where a fire is started along 
the retaining wall in plaintiff’s yard 
by sparks, and from thence is com- 
municated to sheds, stables, and the 
main building in such a way that the 
burning is a continuous succession of 
events, the spark causing the first 
fire is the proximate cause of the 
damage. Oakdale Baking Co. v. Phil- 
adelphia, etc., R. Co., 244 Pa. 463, 91 A 
358 [dist Pennsylvania R. Co. v. Kerr, 
supra]. 

30. Fent v. Letege, ete. oR. Coneoo 
Tll. 349, 14 AmR 

31. Fent v. moe etc., R. Co., su- 
pra; Doggett v. Richmond, etc, R. 
Co., 78 N. C. 305; St. Louis Southwest- 
ern R. Co. v. Gentry, (Tex. Civ. A.) 
80 SW 844; Marvin v. Chicago, etc., 
R. Co., 79 Wis. 140, 47 NW 1123, 11 
LRA 506. And see supra § 1286. 

32. Delaware, etc., R. Co. v. Sal- 
mon, 139 Ny Jd: L. 299, 23 AmR, 214; 
Kuhn v. Jewett, 32 N. J. Eq. 647; 
Kellogg v. Chicago, etc., R.'Co.,; 26 
Wis. 223, 7 AmR 69. 


33. See infra §§ 1289, 1290. 
34. Kuhn vy. Jewett, 32 N. J. Eq. 
647; Oil Creek, etc., R. Co. v. Keigh- 


ron, 74 Pa. 316. 

[a] Thus, where a car was loaded 
with oil and negligently permitted to 
run down a grade, and in.doing so 
collided with a locomotive which set 
the oil on fire, the burning of which 
caused a neighboring house to burn, 
it was held that the cause of burning 
the house was not too remote to re- 
lieve the company from liability. Oil 
Creek, ete., R. Co., v. Keighron, 74 Pa. 
316. 


35. See infra § 1289. 
36. See infra § 1291. 
37. U. S.—Northern Pac. R. Co. v. 


Lewis, 51 Fed. 658, 2 CCA 446 [rev on 


- [§§ 1287-1289 


‘ 


ciple applies whether the force or agency be the 
wind,** the law of gravitation,?* running water,*® 
or combustible matter, existing in a state of nature.*® 

[§ 1289] bb. Wind or Running Water—(aa) In 
The generat rule is well settled that the 
wind is not to be regarded as an independent inter- 
vening agency so as to relieve a railroad company 
from its liability on the ground that its negligence is 
not a proximate. cause of the injury.®* 
principle has been applied not only to winds of ordi- 
nary velocity,?* but also to high winds which are 
not extraordinary or unusual at the time and place 
of the injury and might reasonably have been antici- 
pated,*® the view being taken that it is only strong 


And this 


other grounds 162 U. S. 366, 16 SCt. 
831, 40 L. ed. 1002]. 

Ala.—Alabama Great Southern R. 
oe. v. Johnston, 128 Ala. 2838, 29 S 

Fla.—Florida East Coast R. Co. v. 
Welch, 53 Fla. 145, 44 S 250. 

Ga.—East Tennessee, etc., R. Co. v. 
Hall, 90 Ga. 17, 16 SE 91; East Ten- 
nessee, etc., R. Co. v. Hesters, 90 Ga. 
11, 15 SE 828; Albany, etc., R. Co. v. 
Wheeler, 6 Ga. A. 270, 64 SE "1114. 

Ill. —Indiana, etc., .R. Co. v; Haw- 
kins, 280) Ty Aq 570: 

Ind.—Chicago, ete., R. Co. v. Wil- 
liams, 131 Ind. 30, 30 NE 696 [disappr 
on this point Pennsylvania R. Co. v. 
Whitlock, 99 Ind. 16, 50 AmR 71]. 

Kan.—Chicago, etc., Re, Covivien Mace 
Bride, 54 Kan. 172, 37 P 978; Union 
Race © One McCollum, 2 Kan. A. 
319, 43 P 97. 

Mass.—Safford Vv. BOstone ete., R. 
Co., 103 Mass. 583; Hart v. Western R. 
Corp., 13 Mete. 99, 46 AmD 719. 

Mo.—Kenney Ww. Hannibal, etce., R. 
Co., 70 Mo. 252; Hightower v. Mis- 
souri, etc., R. Co. 67 Mo. 726; Poep- 
pers v. Missouri, etc., R. Co., 67 Mo. 
715, 29 AmR 518. 

INGE: 
Co., 62 Hun 181, 16 NYS 499. 

Pa.—Haverly v. State Line, etce., 
Bs 135 Pa. 50,19 A 1013, 20 AmSR 

Tex.—Ft. Worth, etc., R. Co. v. Ar- 
cut 58 Pex. Civ. A. 163,124 Sw 

Vt.—Ide v. Boston, ete., R. Co.; 83 
Vt. 66, 74 A 401. 

Va.—tTyler v. Ricamore, 87 Va. 466, 
12 SE 799. 

Wis.—Kellogg v. Chicago, etce., R. 
Co.7 2O67Wis. 2235 7% Amik, 69. 

Eng.—Smith v. London, etc., R. Co., 
ID WPISMEL IKON ISIC (IeyiaILe Ista (Come. aI))|2 

38. Chicago, etc., R. Co. v. Lesh, 
158 Ind. 423, 638 NE 794; Louisville, 
etc., R. Co. v. Nitsche, 126 Ind. 229, 
ae 26 NE 51, 22 AmSR 582, 9 LRA 

“It is difficult, if not impossible, to 
find a substantial reason for holding 
that an ordinary wind is an independ- 
ent intervening agency, for what oc- 
curs in the usual course of nature, 
and is not abnormal or extraordinary, 
cannot be regarded as an independent 
agency.” Louisville, etc, R. Co. v. 
Nitsche, supra. 

[a] Fire rekindled by wind after 
flames extinguished.—Where the fire 
set out, although the blaze and flames 
were extinguished, remained smould- 
ering in the turf, and, kindled again 
into flames by an ordinary wind, 
spread to the land of an adjoining 
owner, thence to that of his neighbor, 
and still smouldering in the turf was 
carried by an ordinarily strong wind 
to the land of another, the company 
is liable for the loss suffered by such 
person. © Louisville, ~ete., R. Co: v. 
Nitsche, 126 Ind. 229, 26 NE 51, 22 
AmSR 582, 9 LRA 750. 

39. Ga.—East Tennessee, etc., R. 
Co. v. Hall, 90 Ga. 17, 16 SE 91; East 
Tennessee, etc., R. Co. v. Hesters, 90 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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winds which are unusual or extraordinary that may 
be regarded as an intervening cause.*° 
it has been generally held or said that, if the wind is 
of such an unusual or extraordinary character that 
the company could not have reasonably anticipated 
it, it must be considered an intervening cause, ex- 
empting the company from liability for the injury.*! 
There are, however, decisions in which it is either 
held*? or said**® that the fact that the wind was of 
an unusual or extraordinary nature does not exempt 


the company from liability. 
Running water. 


Ga. 11, 15 SE 828; Albany, etc., R. Co. 
v. Wheeler, 6 Ga. A. 270, 64 SE 1114. 

Kan.—Union Pac. R. Co. v. Mc- 
Collum, 2 Kan. A. 319, 43 P 97. 

Mo.—Palmer v. Missouri Pac. R. Co., 
76 Mo. 217, 224; Poeppers v. Mis- 
Sour, etc. KR. Col; 67 Mo.°715,. 29 AmR 

N. C.—Biue v. Aberdeen, etc, R. 
Co, TG N. ‘C955; 21 SE 299; 

Tex.—Ft. Worth, etc., R. Co. v. Ar- 
thur, 58 Tex. Civ. A. 163, 124 SW 213. 

Eng.—Smith v. London, etc., R. Co., 
WR ore B98) Patt. LGR 6 Co Patay: 

“The company must use reasonable 
precautions to prevent a fire from 
being carried from its locomotives by 
such winds as are usual and ordinary 
at the season of the year, and place 
where the fire occurs, and is only re- 
lieved from making provision against 
extraordinary and unusual winds.” 
Palmer v. Missouri Pac. R. Co., supra. 

{a] Rule applied.—(1) A company 
is liable for injury to property caused 
by the negligent setting out of fire in 
pine woods where the ground was cov- 
ered with combustible material and 
the fire burned continuously from the 
point .where it was set out to the 
property injured, although there was 
a high wind by which the fire was 
facilitated in passing from one side 
to the other of roads traversing the 
district, it not being shown that the 
high wind was extraordinary. East 
Tennessee, etc., R. Co. v. Hesters, 90 
Gas 1b) SH) 828; (2) Where fire 
escaped from a locomotive and set 
fire to inflammable material negligent- 
ly permitted by a company to accumu- 
late on its right of way whereby it 
was communicated to the grass on ad- 
jacent land and subsequently burned a 
building thereon, the fire was the prox- 
imate couse of the injury, notwith- 
standing a whirlwind was blowing 
from the direction of the fire toward 
the building, where the prevalence 
of such whirlwinds was common and 
known to the company, and might rea- 
sonably have been anticipated by the 
company. Ft. Worth, etc., R. Co. v. 
Arthur, 58 Tex. Civ. A. 163, 124 SW 
213, 

[b] Exception to rule.—An excep- 
tion to the rule was recognized where 
fire originally communicated to a 
warehouse was communicated to 
plaintiff’s stable, one hundred and one 
rods distant, by a high wind which 
earried burning brands from the ware- 
house to the stable, there being no 
combustible material intervening, the 
view being taken that it could not rea- 
sonably be insisted that the burning 
of the stable was a natural conse- 
quence of the burning of the ware- 
house which could have been antic- 
{pated by defendant. It was said that 
the distance between the two build- 


[51 C. J.—74] 


While it has been held to the con- 
trary,** the better view is that running water is not 
an independent intervening agency for carrying 
combustible matter, such as burning oil, which will 
relieve the company from liability,*® the view being 
taken that, as an agency for the transmission of burn- 
ing oil, it is just as certain and effectual in its opera- 
tions as the wind in carrying flame or a spark, or 
combustible matter in spreading a fire.*® 
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[§ 1290] (bb) 
Nevertheless, 


[51 C.J.] 1169 


Change in Direction or Force of 


Wind. A change in the direction of the wind which 
was blowing at the time the fire was set cannot be 
considered as an intervening agency, so as to exempt 
the railroad company from liability if it was negli- 
gent in setting out the fire,47 although it may have 
carried the result of the negligence further than it 
would otherwise have gone.*® 
the velocity of the wind after the fire was set, if not 
of an extraordinary character, is not an intervening 


So also an increase in 


cause that will prevent recovery.*® 


ings and the fact that no buildings 
intervened between them would lead 
any reasonable man to believe that the 
stable would be in no danger from a 
fire in the warehouse, that except for 
the high wind the stable would have 
been in no danger whatever, and that 
the fact that a high wind was blowing 
in the direction of the stable at the 
time the fire was communicated to 
the warehouse which carried sparks 
to plaintiff’s property and thus de- 
stroyed it can only be regarded as a 
remote consequence, for which the 
company cannot be held liable. To- 
ledo, ete., R. Co. v. Muthersbrugh, 71 
Ill. 572. See dictum in Fent. v. To- 
ledo, etc., R. Co., 59 Ill. 349, 14 AmR 
13 (which sustains this doctrine per- 
fectly). 

{c] Apparently contra.—Marvin v. 
Chicago, ete., R. Co., 79 Wis. 140, 47 
NW 1123, 11 LRA 506. 

40. Union Pac. R. Co. v. McCollum, 
PPE ING) BE ASIN coe fe 

41. Ga.—East Tennessee, etc., R. 
Co. v. Hall, 90 Ga. 17, 16 SE 91; Hast 
Tennessee, etc., R. Co. v. Hesters, 90 
Ga. 11, 15 SE 828; Albany, etec., R. Co. 
v. Wheeler, 6 Ga. A. 270, 64 SE 1114. 

Ind.—Louisville, ete. R. Co. v. 
Nitsche, 126 Ind. 229, 235, 26 NE 51, 
22 AmMSR 582, 9 LRA 750. 

Kan.—Union Pac. R. Co. v. McCol- 
lum, 2 Kan. A. 319, 43 P 97. 

Mo.—Poeppers v. Missouri, ete., R. 
Co., 67 Mo. 715, 29 AmR 518. 

N. C.—Blue v. Aberdeen, 12%, 
Co., 16 IN Co 955,220) SH 299: 

“Extraordinary winds may justly 
be regarded as independent interven- 
ing agencies.” Louisville, etc., R. Co. 
v. Nitsche, supra. 

42. Anderson v. Minneapolis, etc., 
R. Co., 146 Minn.'430, 179 NW 45. 

[a] Thus it was held that a pro-. 
longed drought and a wind of extraor- 
dinary violence contributed to the 
spread of a railroad fire, which de- 
stroyed plaintiff's property, did not 
relieve the railroad from liability, as 
such weather conditions are not new 
causes intervening between the orig- 
inal wrongful act and final injury, of 
such a nature as to be the proximate 
or efficient cause thereof. Anderson 
v. Minneapolis, ete., R. Co., 146 Minn. 
430, 439, 179 NW 45 (“Neither the 
drought nor the wind would or could 
have destroyed plaintiff's property 
without the fire. The result was one 
which might reasonably be anticipated 
as a natural consequence of setting a 
fire and permitting it to burn for days 
in a country abnormally dry. Hence, 
if it can be said that an extraordi- 
nary wind coupled with an unusual 
drought were proximate causes of the 
injury, still the fire was a material 
concurring. cause, without which there 
would have been no damage to plain- 


etc., 


[§ 1291] cc. Combustibles in State of Nature on 
or near Right of Way. The fact that the fire which 
destroys the property is first set out in combustible 
matter in a state of nature on the property of the 
railroad company or of plaintiff or of a third person, 
and thence communicated to the property destroyed, 
is not such an intervening agency as to affect the 
liability of the company.*° 

[§ 1292] c. Time or Distance as Affecting Prox- 


tiff, and defendant is liable under the 
established rules of law’’). 

43. Tyler v. Ricamore, 87 Va. 466, 
12 SE 799. 

44. Hoag v. Lake Shore, R. 
Co., 85 Pa. 293, 27 AmR 653, 
acs Kuhn v. Jewett, 32 N. J. Eq. 

[a] Rule applied.—Where, through 
the negligence of a company, a num- 
ber of cars filled with petroleum were 
wrecked, and the oil spreading over 
the road came in contact with fire 
shaken from the locomotive, and 
bursting into a flame ran down an em- 
bankment into a small brook, and then 
running out was carried by this brook 
to a river and thus to the property 
destroyed, the company’s negligence 
was the proximate cause of the dam- 


etc., 


te Kuhn v. Jewett, 32 N. J. Eq. 
46. Kuhn v. Jewett, supra. 
47. Northern Pac. R, Co. v. Lew- 


is, 51 Fed. 658, 2 CCA 446 [rev on oth- 
er grounds 162 U. S. 366, 16 SCt 831, 
40 L. ed. 1002]; Florida Hast Coast R. 
Co, v. Welch, 53 Fla. 145, 44 S 250, 12 
AnnCas 210; Indiana, ete. R. Co. v. 
Hawkins, 81 Ill. A. 570; Ide v. Boston, 
etc., R. Co., 83 Vt. 66, 74 A 401. See 
Gram v. Northern Pac. R. Co., 1 N. D. 
252, 256, 46 NW 972 (whether such 
slight change of wind did or could, 
as an independent agency, operate to 
bring about the loss which plaintiff 
has suffered was a matter of pure 
fact for the jury to decide, and was 
not a matter of law to be determined 
by the court). 

[a] Beasons for rule—(1) <A 
change in the direction of the wind 
naturally suggests itself to the mind 
of any reasonable and prudent man. 
Florida East Coast R. Co. v. Welch, 
53 Fla. 145, 165, 44 S 250, 12 AnnCas 
210. (2) “A simple, and not unusual, 
change in the direction of the wind 
cannot be said to disturb the unbrok- 
en connection between the wrongful 
act and the injury, and hence is not 
an intervening cause.” Northern Pac. 
R. Co. v. Lewis, 51 Fed. 658, 666, 2 
CCA 446 [rev on other grounds 162 
U. S. 366, 16 SCt 831, 40 L. ed. 1002]. 

[b] Thus the springing up of a 
strong gust of wind coming from a 
direction opposite to that from which 
it had been blowing after the fire had 
been set out on the right of way, 
which carries the fire across the track 
and on to the land of another, will 
not relieve the company from liability 
for the damage inflicted. Indiana, 
etc., R. Co. v. Hawkins, 81 Ill. A. 570. 

48. Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. 

49. Florida East Coast R. Co. v. 
Welch, 53 Fla. 145, 44 S 250, 12 Ann 
Cas 210. 

50. Kan.—St. Joseph, etc., R. Co. v. 


1T70- [5t-CL IF 


imate Cause. 


The word “proximate,” 
) 
“proximate cause,” 


and Third Person. 


Chase, 11 Kan. 47. 
Md.—Philadelphia, Re Cos tty 
Constable, 39 Md, 149. 
Mo.—Clemens v. Hannibal, etc., R. 
Co., 53 Mo. 366, 14 AmR 460. 
Nebr.—Burlington, ete. R. Co. v. 
Westover, 4 Nebr. 268. 
ae J.—Kuhn v. Jewett, 32 N. J. Eq. 


N. C.—Meares v. Wynnewood Lum- 
per Co., 172 N. C. 289, 90 SE 190. 

Tex.—St. Louis Southwestern R. Co. 
v. Gentry, (Civ. A.) 80 SW 844. 

Wis.—Kellogg v. Chicago, etc. R. 
Co., 26 Wis. 223, 7 AmR 69. 

fa] Thus (1) where the sparks 
from defendant’s locomotive set fire to 
certain stubs of grass where the grass 
had been previously mown, and the fire 
thus kindied spread until it reached 
plaintiff's property, thirty rods dis- 
tant, and there consumed the proper- 
ty, and where the stubs of grass, the 
ground over which the fire spread, as 
well as the property consumed by the 
fire, and for which plaintiff sued, all 
belonged to plaintiff, the damage to 
plaintiff caused by such fire was not 
too remote to constitute the basis of a 
cause of action. St. Joseph, etc, R. 
Co. v. Chase, 11 Kan. 47. (2) Wherea 
fire caused by a locomotive escaped 
from a defendant’s right of way and 
burned plaintiff's timber, defendant’s 
negligence in allowing its right of 
way to remain covered with straw and 
grass was sufficient, of itself, to op- 
erate as a proximate cause of a fire 
which spread immediately to plain- 
tiff’s property. Meares v. Wynnewood 
Lumber Co., 172 N. C. 289, 90 SE 190. 

51. Dak.—Pielke v. Chicago, etc., 
R. Co., 5 Dak. 444, 41 NW 669. 

Ga.—East Tennessee, ete; Re Cor Vv. 
Hall, 90 Ga. 17, 16 SE 91; Bast Ten- 
nessee, etc., R. Co. v. Hesters, 90 Ga. 
LS SE 828. é 

Ind.—Chicago, ete., R. Co. v. Wil- 
liams, 131 Ind. 30, 30 NE 696; W“ouis- 
ville, etc., R. Co. v..Nitsche, 126 Ind. 
229, 26 NE 51, 22 AmSR 582, 9 LRA 
750. 

Kan.—Chicago, ete., R. Co. v. Mc- 
Bride, 54 Kan. 172, 37 P 978; Atchison, 
etes Ry (Cor vie Bales; '-16) Kan: 252% 
Atchison, ete., R. Co. v. Stanford, 12 
Kan. 354, 15 AmR 3862; St. Joseph, 
etc., R. Co. v. Chase, 11 Kan. 47; Un- 
ion Pac. R. Co. v. McCollum, 2 Kan. 
Asis 197-43) P97. 

Ky.—Cincinnati, etc., R. Co. v. Bar- 
ker. 94 Ky. 71, 21 SW 347, 14 KyL 750. 

Mo.—Poeppers v. Missouri, ete., R. 
Co., 67 Mo. 715, 29 AmR 518. 

N. J.—Kuhn v. Jewett, 32 N. J. Eq. 
647. 

N. C.—Phillips v. Durham, etc., R. 
Co., 138 N. C. 12, 50 SE 462, 3 AnnCas 
384. See Hardy v. Hines Bros. Lum- 
ber Co., 160 N. C. 113, 75 SE 855, 42 
LRANS 759 (the intervention of time 
or space is not fatal to a recovery, but 
is proper to be considered by the jury 
on the guestion of proximate cause). 

Pa.—Pennsylvania R. Co. v. Kerr, 
62 Pa. 353, 1 AmR 431 

Tex.—St. Louis Southwestern R. Co. 
v. Gentry, (Civ. A.) 80 SW 844 (dis- 
tance does not affect the question ex- 


ete., 


Where the progress of a fire negli- 
gently set out by a railroad company is continuous 
and the spread of it is not occasioned by any inter- 
vening cause, neither the distance traversed by the 
fire before it reached the property destroyed, and 
for which a recovery is sought, nor the time elapsing 
between the commencement of the fire and the de- 
struction of the property, will prevent a recovery.*+ 
it is said, as used in the term 
means closeness of causal con- 
nection, and not nearness in time or distance.°” 

[§ 1293] d. Concurring Negligence of Company 
In accordance with well settled 
principles,** it is not a defense to an action against 
a railroad company for injury to, or destruction of, 
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stranger.*® 


cept in so far as it bears on the prob- 
ability of an intervening cause). 

Eng.—Smith y. London, ete., R. Co., 
GR. 61 bes: 

[a] Nine or ten miles.—(1) Where 
the fire causing the injury complained 
of was one continuous conflagration, 
the fact that it traveled nine or ten 
miles before reaching the property in- 
jured would not prevent a recovery. 
Poeppers v. Missouri, ete., R. Co., 67 
Mo. 715, 29 AmR 518. (2) Although 
plaintiff's property was situated ten 
miles from the point where the fire 
was first set, the loss caused by a con- 
tinuous conflagration which reached 
plaintiff's property is not necessarily 
remote. Chicago, ete., R. Co. v. Mc- 
Bride, 54 Kan. 172, 37 P 978. 

{b] Two and a half miles.—In an 
action for damages from fire set out 
by defendant, if the fire caught on de- 
fendant’s right of way by reason of 
defendant’s negligence and spread 
across the lands of several interven- 
ing landowners to plaintiff’s land two 
and a half miles away, defendant 
would be liable to plaintiff for the 
damages sustained. Phillips v. Dur- 
ham, etc., R. Co.,;,138 N.C. 12; '505SE 
462, 3 AnnCas 384. 

{e] Two miles.—A railway com- 
pany is liable for injury to property 
caused by the negligent setting out of 
fire in pine woods where the ground is 
covered with straw, grass, and other 
combustible material, if the fire 
burned continuously from the point 
where it was set out to the property 
in question, and the spread of it was 
not occasioned by any intervening 
cause, although such property may 
have been situated two miles or more 
from the place where the fire origi- 
nated. A high wind, unless shown to 
be extraordinary, by which the fire 
was facilitated in passing from one 
side to the other of roads traversing 
the district, would not be considered 
as an intervening cause. East Ten- 
nessee, etc., R. Co. v. Hall, 90 Ga. 17, 
16 SE 91; East Tennessee, etc., R. Co. 
v. Hesters, 90 Ga. 11, 15 SE 828. 

[d] Several days after fire set out. 
—Where it appears that other lands 
intervene between the right of way 
where the fire originated and plain- 
tiff’s land, over which lands the fire 
burned before it reached his land, and 
that it burned several days before it 
was finally subdued, it being partial- 
ly subdued several times but break- 
ing out again, defendant is not re- 
lieved from liability on the ground 
that its negligence was not the proxi- 
mate cause of the injury. Chicago, 
etc., R. Co. v. Williams, 131 Ind. 30, 
30 NE 696. 

{e] Fire communicated day after 
set out.—A recovery might be sus- 
tained, although the damage was not 
done until the day after the fire was 
set out, during which time the flames 
were fanned and subdued by variable 
winds. Poeppers v. Missouri, ete., R. 
Co., 67 Mo. 715, 29 AmR 518. 

52. Kuhn v. Jewett, 32 N. J. Ea. 


647. 
53. See Negligence §§ 485, 486. 


Hans gs ieee 


[8§ Secon. 


property by fire negligently set ont by it that the neg- 
ligence of one for whose acts the owner of the prop- 
erty injured or destroyed was not responsible may 
have contributed to the injury complained of ;°* and 
the fact that both the company and such stranger are 
each, on account of his own negligence, liable to 
plaintiff, is no defense to either the company or the 
All of the legal consequences of being 
joint wrongdoers must follow, one being that each is 
liable to the full extent of the damages growing out 
of the wrongful, acts.°® 

[§ 1294] e. Fire Started by Company Uniting 
with Fire of Other Origin. 
which negligently sets a fire is responsible for the 
damage done by it, although the fire is joined by a 


A railroad company 


54 Fla.—Jacksonville, ete., R. Co. 
v. Peninsular Land, etc., ae 27 Fla. 1, 
157,,9,S.661,. 17 LRA 33, 

Til.— Toledo, etcy Re Boo Vv. ‘Maxfield, 
72-Tll. 95: 

Ind.—Chiecago, ete, R. Co. v. Ross, 
24 Ind. A. 222, 56 NE 451. 

Iowa.—Small v. Chicago, etc., R. 
Co., 55 Iowa 582, 8 NW 4387. 

Minn.—McClellan v. St. Paul, etc.. 


R. Co., 58 Minn. 104, 59 NW. (9783 
Johnson v. Chicago, ete, R. Co., 31 
Minn. 57, 16 NW 488. 

Mo.—Palmer v. Missouri Pac. R. 


Co., 76 Mo. 217. 

N. J.—Wiley v. West Jersey R. Co., 
44.N. J. L. 247. 

Tex.—Freeman v. Peacock, (Civ. A.) 
149 SW 259; Freeman v. Nathan, (Civ. 
A.) 149 SW 248, 

Wis.—Kingston vy. Chicago, etc., R. 
Co., 191 Wis. 610, 211 NW 913. 

Compare Stone’ v. Boston, etc., R. 
Co., 171 Mass. 536, 51 NE 1, 41 LRA 
7194 (although a corporation. is negli- 
gent in storing oil on the platform of 
its freight house in a town, it is not 
liable for the loss of adjacent build- 
ings by fire caused by the careless act 
of a person not in its employ and 
rightfully on its premises, and which 
ignites the oil and spreads to the 
Reena 

fa] Thus (1) where fire is negli- 
gently set out by a company on prop- 
erty of an adjacent owner who has 
negligently left combustible matter 
exposed to the danger of fire, and the 
fire is thence communicated to the 
property of plaintiff, the negligence 
of the party whose property is first 
set on fire is concurrent to that of the 
railroad company, either one of the 
wrongdoers being answerable for the 
eae NS Johnson v. Chicago, 
etc., R. Co., 31 Minn. 57, 16 NW 488. 
Contra Doggett v. Richmond, eter rR? 
Co., 78 N. C. 305. (2) And where fire 
was negligently communicated from 
defendant’s railroad to the buildings 
of N, and from such buildings to 
plaintiff’s property, which was con- 
sumed, plaintiff's right to recover was 
not affected by N’s contributory neg- 
ligence, if any. Freeman v. Peacock, 
(Tex. Civ. A.) 149 SW 259; Freeman 
v. Nathan, (Tex. Civ. A.) 149 SW 248. 
(3) So, where fire negligently started 
on the right of way of one railroad 
escapes and. spreads to the right of 
way of another road, where it burns 
corn stored in cars belonging to the 
latter, the negligence of the latter in 
failing to move the cars out of danger 
will not relieve the former from lia- 
bility to the owner of the corn, Chi- 
cago, etc., R. Co. v. Ross, 24 Ind. A. 
222, 56 NE 451. 


55. Jacksonville, ete, R. Co. v. 
Peninsular Land, etc., Co., 27 Fla. 1, 
157,..9,-S3661,/ 17 RA: 33,165, 


56. Toledo, etc., R. Co. v. Maxfield, 
72. L119, 100; McClellan v. St. Paul, 
etc., R. Co., 58 Minn. 104, 59 NW 978. 

“tf loss should occur, it is but just 
it should fall upon either or both the 
parties in fault, who rendered it pos- 
sible for loss to happen.’”’ Toledo, etce., 
R. Co. v. Maxfield, supra. 


—- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1294-1296] 


‘ 
fire set by a third person, and the two concurrently 
do the damage, if it appears that the first fire would 
have done the damage without the assistance of the 
second fire.®* So, also, where a company sets a fire 
and is negligent in failing to extinguish another fire 
not started by it, and allows it to escape and join the 
fire started by it, it is-liable for the damages caused 
by the two fires, after they had joined.®® And where 
a company was responsible for the origin of a fire 
which united with another fire of equal rank and of 
unknown origin, but which it is morally certain was 
set by some human agency, and the combined fires 
destroyed ‘plaintiff’s property, defendant is liable 
for the entire damages.*®® It has also been held that 
a company cannot escape liability for a fire negli- 
gently started by it by showing that the fire united 
with another of no responsible origin and that plain- 
tiff’s property was destroyed by the combined fires, 
if it appears that the fire started by the company 
was a material element entering into the destruction 
of the property ;°° but as to this a contrary view has 
been taken.%+ 

[§ 1295] f. Injury Avoidable notwithstanding 
Contributory Negligence. In accordance with gen- 
eral principles,®? although an owner of property is 
guilty of negligence in placing it in a position where 
it is in danger of being set on fire by sparks from 


RAILROADS 


a Weal Oe 3 


locomotives,** the railroad company will, neverthe- 
less, be liable for its destruction if it appears that 
it discovered the danger or could have done so by the 
exercise of ordinary diligence, that the danger was 
imminent, and that in the exercise of ordinary dili- 
gence in the circumstances it could have avoided in- 
juring the property.*+ Nevertheless, this principle 
is applicable only where the danger is imminent, is 
discovered by the railroad company, and could have 
been avoided by it.% 

[§ 1296] 2. To Person. As in the case of inju- 
ries to property,®® in order that there may be a re- 
covery for personal injuries caused by the neghgent 
setting out of a fire by a railroad company, it must 
appear that the negligence of the company was the 
proximate cause of the injury.®’ , 

Person attempting to save his property. There is 
a difference of opinion as to whether the negligence 
of a company in setting fire to property is the proxi- 
mate cause of personal injuries to the owner who is 
burned while making an attempt to extinguish the 
fire and save his property. According to one line of 
decisions, the act of the owner in attempting to save 
the property, and not the negligence of the company 
in setting out the fire, is the proximate cause of the 
injury,®* and this is so whether or not the owner of 


57. Miller v. Northern Pac. R. Co., 
24 Ida. 567, 135 P 845, 48 LRANS 700, 
AnnCas1915C 1214. ; 

58. Farrell v. Minneapolis, etc., R. 
Co., 121 Minn. 357, 360, 141 NW 491, 45 
LRANS 215. 

“Tt needs no argument to prove that 
defendant would be liable if it caused 
both fires, and it seems equally cer- 
tain that if it started one of the fires, 
and by negligence failed to extinguish 
the other and allowed it to escape 
from its control and join the fire that 
it started, it is liable for the damages 
caused by the two fires after they 
have joined.” Farrell v. Minneapolis, 
ete.,-R. Co., supra. 

59. Kingston v. Chicago, ete. R. 
Co., 191 Wis. 610, 617, 211 NW 913. 

“While under some circumstances a 
wrongdoer is not responsible for 
damage which would have occurred 
in the absence of his wrongful. act, 
even though such wrongful act was a 
proximate cause of the accident, that 
doctrine does not obtain ‘where two 
causes, each attributable to the neg- 
ligence of a responsible person, con- 
cur in producing an injury to another, 
either of which causes would produce 
it regardless of the other.’ This is 
because ‘it is impossible to apportion 
the damage or to say that either per- 
petrated any distinct injury that can 
be separated from the whole,’ and to 
permit each of two wrongdoers to 
plead the wrong of the other as a de- 
fense to his own wrongdoing would 
permit both wrongdoers to escape and 
penalize the innocent party who has 
been damaged by their wrongful 
acts.” Kingston v. Chicago, etc. R. 
Co., supra. : 

60. Anderson vy. Minneapolis, etce., 
R. Co., 146 Minn. 430, 179 NW 45 [dis- 
appr Cook v. Minneapolis, etc., R. Co., 
98 Wis. 624, 74 NW 561, 67 AmSR 8280, 
40 LRA 457]. 

61. Cook v. Minneapolis, etc., R. 
Co., 98 Wis. 624, 643, 74 NW 561, 67 
AmSR 830, 40 LRA 457 (where a fire 
started by a company’s negligence 
united with a fire having no responsi- 
ble origin, and the fire, after the un- 
ion, destroyed plaintiff's property, and 
either fire, if the other had not ex- 
isted, would have destroyed the prop- 
erty at the same time, the fire started 
by the company’s negligence is the re- 
mote, and not the proximate, cause of 
the injury, and it is not liable). See 
Miller v. Northern Pac. R. Co., 24 Ida. 


567, 185 P 845, 48 LRANS 700, AnnCas 
1915C 1214 (dictum approving this 
doctrine). 

“Where an injury accrues to a per- 
son, by the concurrence of two caus- 
es, one traceable to another person 
under such circumstances as to render 
him liable as a wrongdoer, and the 
other not traceable to any responsi- 
ble origin, but of such efficient or su- 
perior force that it would produce the 
injury regardless of the responsible 
cause, there is no legal liability. No 
damage in such circumstances can be 
traced, with reasonable certainty, to 
wrongdoing. aS a producing cause. 
The one traceable to the wrongdoer 
is superseded by the other cause or 
condition, which takes the place of it 
and becomes, in a physical sense, the 
proximate antecedent of what fol- 
lows.’ Cook vy. Minneapolis, etc., R. 
Co., supra. 

62. See Negligence § 539 et seq. 

63. See infra §§ 1304-1306. 

64. Morgan y. Missouri, etc., R. 
Co., 108 Tex. 331, 198 SW 134 [aff (Civ. 
A.) 146 SW 336]; Furst-Edwards v. 
St. Louis Southwestern R. Co., (Tex. 
Civ. A.) 146 SW 1024; Edwards v. 
Bonner, 12 Tex. Civ. A. 236, 33 SW 761. 
Contra Paris, ete., R. Co. v. Nesbitt, 
11 Tex. Civ. A. 608, 33 SW 280. 

{a] Thus, although one is negli- 
gent in placing property where it is 
in danger of being burned by sparks 
from locomotives, the company will 
be liable for its destruction if it ap- 
peared to the employees in control 
that the property was in imminent 
danger of being set on fire if the loco- 
motive was placed in close proximity 
thereto, and they might have placed 
cars where they were wanted without 
bringing the locomotive near the prop- 
erty. Edwards v. Bonner, 12 Tex. Civ. 
A. 236, 33 SW 761. 

65. Morgan v. Missouri, etc., R. Co., 
108 Tex. 331, 193 SW 134 [aff (Civ. A.) 
146 SW 336]; Martin v. Texas, etc., 
R. Co., 87 Tex. 117, 26 SW 1052; Ft, 
Worth, etc., R. Co. v. Thompson, (Tex. 
Civ. A.) 222 SW 289. ; 

fa] Thus (1) where the owner of 
cotton stored it upon a compress plat- 
form within six feet of a railroad 
track without covering it, knowing 
that locomotives customarily did 
switching in the yards in proximity to 
the platform, and that there was dan- 
ger to the cotton if sparks escaped 
from them, and it was burned by fire 
started by sparks from a locomotive 


improperly equipped and negligently 
operated, the owner could not recover 
although the engineer might have dis- 
covered the peril, since the danger of 
which plaintiff was equally aware was 
a passive danger and not an immedi- 
ate or imminent one.’ Morgan v. Mis- 
souri, -ete., Rs Co. LOS = exiesoue los 
SW 134 [aff (Civ. A.) 146 SW 336]. 
See Martin v./Texas, ete... (Co. 87 
Tex. 117, 26) SW..1052. ='(2) And for 
the same reason knowledge by a com- 
pany that fodder was stacked near its 
track without protection from sparks 
does not render it liable by reason of 
failure to use care to prevent the es- 
cape of sparks. Ft. Worth, ete., R. 


Co. v. Thompson, (Tex. Civ. A.) 222 
SW 289. 
66. See supra § 1285. 


67. Whitman v. Mobile, etc., R. Co., 
217 Ala. 70, 114 S 912; Georgia R., 
etc., Co. v. Konkle, 36 Ga. A. 569, 137 
SE 113; Logan v. Wabash R. Co., 96 
Mo. A. 461, 70 SW 734; Seale v. Gulf, 
ete., RCo, i65 Tex. 204, 57 AmR 6026 
Allison v. St. Louis Southwestern R. . 
Co., (Tex. Civ. A.) 257 SW 959 [writ 
of error dism (Commn. A.) 282 SW 
1117 mem]. 

68. Logan v. Wabash R. Co., 96 Mo. 
A. 461, 70 SW 734; Seale v. Gulf, etc., 
R. Co., 65 Tex. 274, 57 AmR 602; Al- 
lison y. St. Louis Southwestern R. Co., 
(Tex. Civ. A.) 257 SW 959 [writ of 
error dism (Commn. A.) 282 SW 1117 
mem]. See Whitman vy. Mobile, etc., 
R. Co., 217 Ala. 70, 114 S 912 (the fact 
that a railroad negligently ignited 
grass and weeds on its right of way, 
that fire spread and endangered plain- 
tiff’s buildings, and that she was in- 
jured in attempting to extinguish the 
fire by wrenching or injuring her right 
side, shoulder, and back, while pro- 
curing buckets of water and throwing 
them on the fire, does not establish 
that the railroad’s negligence was the 
proximate cause of the injury. The 
railroad has no reason to anticipate or 
contemplate that the owner might or 


_will injure himself through the meth- 


ods adopted or pursued in extinguish- 
ing’ the fire). 

[a] Reason assigned is that, if, 
subsequently to the original negligent 
act, a new cause has intervened which 
is of itself sufficient to stand as the 
cause of the injury, the former must 
be considered as too remote. Logan 
v. Wabash R. Co., 96 Mo. A. 461, 70 Sw 
734; Seale v. Gulf, etc., R. Co., 65 Tex. 
274, 57 AmR 602. 
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the property is, himself, guilty of negligence.°® Oth- 
er decisions, with perhaps better reason, hold that 
the negligent act of the company in setting out the 
fire and not the act of the owner in attempting to 
save his property is the proximate cause of the in- 
jury, and that he may recover therefor,’° unless he 
was guilty of contributory neghgenee.*+ 

Injuries to others than owner. Where one is 
burned while attempting to save the property of an- 
other from destruction by fire negligently set out by 
a railroad company, it has been held that his act is 
the proximate cause of the injury for which there 
can be no recovery.*? Also it has been held that, 
where fire was negligently set out by a railroad com- 
pany in a building and a city fireman was injured 
by a ecave-in‘of a floor from an unobserved defect 
therein, the falling of the floor was an independent 
and intervening ageney which the company could 
not have reasonably anticipated, and the defective 
condition of the floor and not the negligence of the 
company was the proximate cause of the injury.7* 

Injury to infant. Where a railroad company sets 
fire to combustibles negligently left on its right of 
way and the fire spreads to the front yard of a house 
adjoining the right of way and burns a child two 
years old playing in the yard, the negligence of the 
company is the proximate cause of the injury.** 


69. Seale v. Gulf, etc., R. Co., su-| paired. 
pra. to plaintiff's petition, 
70. Ga.—Wilson v. Georgia Cent. 
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It was held upon demurrer 


the above facts, and further, that the 


[§§ 1296-1297 


[§ 1297] I. Contributory Negligence and Assump- 
tion of Risk7>—1. As Defense—a. In General. In- 
juries to property. In accordance with elementary 
principles,’* in the absence of statutes otherwise pro- 
viding,** contributory negligence constitutes a com- 
plete bar to a recovery for loss or injury to property 
by fire negligently set out by a ae company, 1 
it is the proximate cause of the i injury.8 It has been 
held, however, that, where plaintiff’s eee in- 
creased the loss, he may still recover for the damage 
done, up to the time when the contributory negligence 
began to affect the result.7®° And one whose property — 
was burned in a warehouse in which he had stored 
it is not chargeable with the contributory negligence 
of the -warehousemen in leaving highly inflammable 
property exposed upon an uncovered platform which 
caught fire from the sparks of defendant’s locomotive 
and in turn communieated the fire to plaintiff’s prop- 
erty, destroying it.8° 

Assumption of risk.81. The owner of property 
near a railroad assumes the risk of injury or destruc- 
tion by fire incident to the position of his property, 
and cannot recover for losses sustained by fire being 
communicated to his property by the company due 
to unavoidable accident and without negligence on 
its part.8? But he does not assume the risk of in- 
jury or destruction by fire caused by the negligence 
AmR 242, 49 Mich. 246, 13 NW 610. 


See Peter v. Chicago, etc., R. Co., 121 
Mich. 324, 80 NW 295, 80 AmSR 500, 


which alleged 


R, .Co., 132° Ga:215, 63. SE 1121. 

Tll.—TIllinois Cent. R. Co. v. Siler, 
229 Ill. 390, 82'NE 362, 15 LRANS 
819, 11 AnnCas 368. 

Ilowa.—Glanz v. Chicago, etc., R. 
Co., 119 Iowa 611, 98 NW 575; Lim- 
ing v. Illinois Cent. R. Co., 81 Iowa 
246, 47 NW 66. 

Minn.—Berg v. Great Northern R. 
Co., 70 Minn. 272, 73 NW 648, 68 AmSR 
524. 

Miss.—Illinois Cent. R. oe: v. Thom- 
as, 109 Miss. 536, 68 S 77 

[a] Reasons for ae ‘view.—(1) 
One who is partly exposed to danger 
by another’s negligence is bound to 
make such efforts as an ordinarily 
prudent person would in order to 
save it, or to prevent damages to it. 
Illinois Cent. R. Co. v. Siler, 229 Ill. 
390, 395, 82 NE 362, 15 LRANS 819, 11 
AnnCas 868; Glanz v. Chicago, etc., 
R. Co., 119 Iowa 611, 93 NW 575. (2) 
Where the voluntary act of the own- 
er intervened between the negligent 
act of the company in setting out the 
fire and the injury occasioned, the 
act was one of the intervening causes 
which the company with reasonable 
diligence might have foreseen. Illi- 
nois Cent. R. Co. v. Siler, supra (“It 
was a consequence of the wrongful act 
of appellant which it ought to have 
anticipated. It was not a new and in- 
dependent cause intervening between 
the wrong and the injury or discon- 
nected from the primary cause and 
self-operating, but was itself the nat- 
ural result of appellant’s original neg- 


ligence’’). 

{[b] Rule applied.—One of de- 
fendant’s engines having set fire to 
grass and weeds on its right of way 
opposite the premises of O, with whom 
plaintiff resided, plaintiff and O 
sought to extinguish the flames, but 
were unsuccessful, and a high wind 
having carried the fire toward O’s 
barn, which contained some horses 
belonging to the latter, plaintiff en- 
tered the barn to save this property, 
but before returning therefrom the 
fire had encompassed the doorway of 
the barn, and plaintiff, in making his 
escape therefrom, was badly burned, 
and his health and sight seriously im- 


fire was caused by defendant’s negli- 
gence, and that plaintiff was free from 
negligence, that the negligence of de- 
fendant was the proximate cause of 
the injury to plaintiff. Liming v. Illi- 
noes Cent. R. Co., 81 Iowa 246, 47 NW 
See infra § 1297. 

72. Pike v. Grand Trunk R. Co., 39 
Fed. 255, 257 (“Her act may have 
been praiseworthy, but it was not the 
less voluntary, and it does not re- 
lieve her from the consequences which 
ensued’). 

73. Georgia R., etc., Co. v. Konkle, 
36 Ga. A. 569, 570, 137 SE 113 (‘“‘the 
deceased was not killed by the fire 
set out by the ‘defendant, but was 
killed by the falling in of the floor of 
the building”’’). 

74. Greer v. St. Louis; ete}, R.-Co., 
173 Mo. A. 276, 158 SW 740. 

75. Contributory negligence: 
Generally see Negligence §$§ 500-599. 
As proximate cause see infra § 1312. 
In failing to extinguish fire see infra 

§ 1310. 

Imputed negligence see Negligence 
§§ 573-594. 

76. See Negligence § 530. 

77. See infra § 1298. 

78. U. S.—Svea Ins. Co. v. Vicks- 
burg, etc., R. Co., 153 Fed. 774. 

Ark,—St. Louis, etc., R. Co. v. Coop- 
er, 120 Ark. 595, 180 SW 203 Tilley 
v. St. Louis, etc., R. Co., 49 ae 53D, 
6 SW 8. 

Del.—Jefferis v. Philadelphia, etc., 
R. Co., 8 Del. 447 (impliedly recog- 
nizing rule). 

1l1.—Chicago, ete., R. Co. v. Simon- 
son, 54 Ill. 504, 5 AmR 155; Ohio, etc., 
R. Co. v. Shanefelt, 47 Ill. 497, 95 AmD 
504; Great Western R. Co. v. Ha- 
worth, 39 Ill. 346. 

-Ind.—Pittsburgh, etc., R. Co. v. Nel- 
son, 51 Ind. 150. 

Iowa.—Kesee vy. Chicago, etc., R. 
Co., 30 Iowa 78, 6 AmR 643. 

Kan.—Central Branch Union Pae. R. 
Co. v. Hotham, 22 Kan. 54; Kansas 
PaceRuiGo. vatBrady, liKaner330: 

La.—Haas v. Hines, 150 La. 599, 91 
S 58. 

Mich.—Marquette, etce., R. Co. v. 
Spear, 44 Mich. 169, 6 NW 202, 38 


46 LRA 224 (recognizing rule). 

Mo.—Coates v. Missouri, ete., R. Cox 
61 Mo. 88. 

N. Y.—Cook vy. Champlain TrAhep. 
Co., 1 Den. 91. 

N. C.—Doggett v. Richmond, ete., 
RE Cog SEN Ce 305: 

Tenn. —Illinois Cent. R. Co. v. Fry, 
157 Tenn. 376, 8 SW (2d) 363. 

Tex.—St. Louis Southwestern R. 
Co. v. Arey, 107 Tex. 366, 179 SW 860, 
LRA1916B 1065; Missouri Pac. R. Co. 
v. Bartlett, 69 Tex. 79, 6 SW 549; Ft. 
Worth, etc., R. Co. v. Hapgood, (Civ. 
A.) 184 SW 1075; Spring Garden Ins. 
Co. v. International, etc., R. Co., (Civ. 
A.) 131 SW 1147; > Ft. Worth, etes, R. 
Co. v. Dial, 38 Tex. Civ. A. 260, 85 SW 


22; St. Louis Southwestern R. Co. v. 
Crabb, (Civ. A.) 80 SW 408; Paris, 
etc., R. Co. v. Nesbitt, 11 Tex. Civ. A. 


608, 33 SW 280; Fischer v. Bonner, 
(Civ. A.) 22 SW 755; Allibone v. Tex- 
rit ete:, Re Co. 72" Tex.wAr CivaeCasues 

Wis.—Austin v. Chicago, etc., R. Co., 
93 Wis. 496, 67 NW 1129; Gibbons v. 
Wisconsin Valley R. Co., 62 Wis. 546, 
22 NW 533; Murphy v. Chicago, etc.,; 
R. Co., 45 Wis. 222, 30 AmR 721. 

Wyo. —Chieago, ’etc., R. Co. v. Cook, 
18 Wyo. 43, 102 P 657. 

Ont.—Jaftrey v. Toronto, ete., R. 
(QOS, 75} Dig (Os Oten Es SiG; 

Sask.—Cairns v. Canadian Northern 
R. Co., 2 Sask. L. 19, 10 WestLR 39. 

79. Stebbins v. Central Vermont R. 
Co., 54 Vt. 464, 41 AmR 855. 

se. Alabama Great Southern R. 
Co. v. Clarke, 145 Ala. 459, 39 S 816. 

81. Assumption of risk generally 
see Negligence §§ 503, 600. 

82. U. S.—Svea Ins. Co. v. Vicks- 
burg, ete. R. Co., 153 Medy 474: 

Ala.—Southern R. Co. v. Darwin, 156 
Ala. 311, 47 S 314, 130 AmSR 94. 

Ga R. Co. v. Wheel- 
er, 6 ‘Ga. A. 270, 64 SE 1114. 

Ill.—Chicago, etc., R. Co. v. Pennell, 


94 Ill. 448; Toledo, etc., R. Co. v. Max- 
field, 72 Ill. 95; Toledo, etc., R. Co. v. 
Larmon, 67 Ill. 68. 


Ind.—Pittsburgh, etc., R. Co. v. In- 
‘diana Horeshoe Ce., 154 Ind. 322, 56 
NE 766; Indianapolis, ete., R. Co. v. 
Paramore, 31 Ind. 143; Baltimore, etce., 


ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the company or its servants.83 
Injuries to person. 


statutory provision.’® 


{§ 1298] b. Effect of Statutory Provisions. A 
railroad company’s liability under statutes imposing 
absolute liability upon it for damages caused by fire 
started by its locomotives,’ and giving it an insur- 
able interest in property along its right of way,%8 
is generally not affected by contributory negligence 
on the part of the injured property owner.®® 
ever, an exception to this rule is very generally recog- 
nized where the contributory negligence is gross or 
And the statutes of 


such as amounts to fraud.°° 
some jurisdictions make an express 


R. Co. v. Peck, 68 Ind. A. 269, 114 NE 
475; Wabash R. Co. v. Miller, 18 Ind. 
A. 549, 48 NE 663. 

Iowa.—Kesee v. Chicago, etc. R. 
Co., 30 Iowa 78, 6 AmR 643. 

Kan. —Walker v. Chicago, ete, R. 
Co., 76 Kan. 32, 90 P 772, 123 AmSR 
119, 12 LRANS 624, 13 AnnCas 1204. 

Mich.—Briant v. Detroit, ete, R. 
Co., 104 Mich. 307, 62 NW 365. 

Nebr.—Burlington, etc., R. Co. v. 
Westover, 4 Nebr. 268. 

N. J.—Salmon v. Delaware, etc., R. 
Co., ae JG. 5,; 207 Ami 356: 

N. Y.—Cook vy. Champlain Transp. 
Co., 1 Den. 91. 

Pa.—Philadelphia, etc., R. Co. v. 
Schultz, 93 Pa. 341; Philadelphia, etc., 
R. Co. v. Hendrickson, 80 Pa. 182, 
21 AmR 97. 

Va.—Southern R. Co. v. Patterson, 
105 Va. 6, 52 SE 694, 8 AnnCas 440. 

Can.—New Brunswick R. Co. vy. 
Robinson, 11 Can. S. C. 688. 

[a] Thus, where a company uses 
the most approved spark arresters and 
due care and vigilance in the running 
of its engines, and the landowner’s 
barn, or hay ricks, or his meadow 
takes fire from the sparks thrown 
from the engine, he has no remedy: 
It is his own risk if he builds too near 
to the railroad or erects his stacks or 
scatters his straw where they may be 
destroyed without negligence on the 
part of the company. Philadelphia, 
etc., R. Co. v. Hendrickson, 80 Pa. 
182, 21 AmR 97. 

Other illustrations of this principle 
see infra § 1300. 

83. Albany, etc., R. Co. v. Wheeler, 
6 Ga. A. 270, 64 SE 1114; La Salle v. 
Oregon Cent. R. Co., 73 Or. 203, 144 P 
414. 


84. See supra text and note 78. 

85. Glanz v. Chicago, etc., R. Co., 
119 Iowa 611, 93 NW 575; Liming v. 
Tllinois Cent. R. Co., 81 Towa 246, 47 
NW 66; Berg v. Great Northern R. 
Coren”. ‘Minn. 272, 73 NW 648, 68 Am 
SR 524; McTavish v. Great Northern 
ACO. 8 N. D. 333, 79 NW 443. 

[a] What not ‘contributory negli- 
gence.—The fact that there was a 
safer place, which plaintiff ‘had plen- 
ty of time to reach after he saw the 
fire coming, does not show contribu- 
where there was 
nothing to show that he knew, or had 
any reason to believe, that: there was 
a safer place. McTavish v. Great 
Northern R. Co., 8 N. D. 333, 79 NW 


443. 
86. See cases infra this note. 
fa] In Mississippi, under a stat- 


ute providing that contributory neg- 
ligence shall not bar a recovery but 
the damages shall be diminished in 
proportion to the amount of negli- 
gence attributable to plaintiff, a rail- 
road company is not exonerated from 
all liability by reason of the contribu- 


As in the case of injuries to 
property,** one who has sustained personal injuries 
in attempting to save his property from destruction 
by fire negligently set out by a railroad company ecan- 
not recover if he has been guilty of contributory neg- 
ligence, which is the proximate cause of the injury,*® 
except where the rule has been changed by special 
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the owner is guilty of contributory negligence in its 


fire prima facie 


ordinary meaning.®? 
express provision, contributory negligence is not a 
defense, but the damages recoverable are affected by 
the negligence attributable to plaintiffs.®? 
which go no further than to make the occurrence of 


So, in other jurisdictions by 


Statutes 


evidence of negligence on the part 


of the company®® do not deprive the company of the 


defense of contributory negligence.®* 


How- 


exception where 


tory negligence of an owner of prop- 
erty in attempting to save his prop- 
erty from a fire negligently set out 
by the company. Illinois Cent. R. Co. 
v. Thomas, 109 Miss. 536, 68 S 773. 
See generally Negligence § 598. 


87. See supra § 1245. 
88. See supra § 1258. 
89. Ark.—Kansas City Southern R. 


Co. -v. Harris, 105 Ark... 374, 152 Siw 


992, AnnCas1914D 932; Evins v. St. 

Louis, ete., R. Co., 104 Ark. 79, 147 

SW 452. j 
Colo.—Union Pac., ete, R. Co. Vv. 


Williams, 3 Colo. A. 526, 34 P 731; 
Union Pac. R. Co. v. Arthur, 2 Colo. 
ALD 20 wee d.O oils 

Iowa.—Connable v. Chicago, etce., R. 
Co., 165 Iowa 230, 145 NW 304; Engle 
v. Chicago, ete., R. Co., 77 Iowa 661, 
37 NW 6, 42 NW 512; West v. Chi- 
cago, etc., R. Co., 77 Iowa 654, 35 NW 
479, 42 NW 512 [dist Small v. Chi- 
cago, etc., R. Co., 50 Iowa 338]. 

Mass.—Bowen v. Boston, etc, R. 
Co., 179 Mass. 524, 61 NE 141. 

Mich.—Peter v. Chicago, etc., R. 
Co., 121 Mich. 324, 80 NW 295, 80 
AmSR 500, 46 LRA 224. 

Mo.—Matthews v. Missouri Pac. R. 
Co., 142 Mo. aes 44 SW 802; Price v. 
St. Louis, etc., R. Co,, 185 Mo, A. 432, 
170 SW $25 

INSEL. al ; ,e 2 
Co., 62 N. H. 254, 13 AmSR 564; Row- 
ell v. Railroad Co., 57 N. H. 132, 136, 
24 AmR 59. 

Vt.—Ide v. Boston, etce., R. Co., 33 
Vt. 66, 74 A 401. 

Man.—Winnipeg Oil Co. v. Cana- 
dian Northern R. Co., 21 Man. 274. 

See also Negligence § 538. 

“The liability of the railroad is 
made absolute by the statute. No 
question of care or negligence on their 
part is left open. If they throw 
sparks or fire upon the land of an ad- 
joining owner .. they are made 
responsible.” Rowell v. Railroad Co., 
supra. 

90. Ark.—Union Seed, ete., Co. v. 
Sti. Dowis etes oR yCor 121 Ark. 585, 
181 SW 898; Kansas City Southern R. 


Co. v. Harris, 105 Ark. 374, 151 SW 
992, AnnCas1914D 932. 
Colo.—Union Paec., ete., R. Co. v. 


Williams, 3 Colo. A. 526, 34 P 731; 
Denver, etc., R. Co. v. Morton, 3 Colo. 
AW155; 32:P 345. 
Mass.—Bowen v. Boston, 
Co., 179 Mass. 524, 61 NE 141. 
Mo.—Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802; Mathews 
waists Louis, etc., RACo:. 121 Mo. 298, 
24 SW 591, 25 LRA 161 Taff 165°U. 8S. 
pels Orb 343, 41 L. ed. 611]; Walker 
v. Missouri Pac. R. Co., 68 Mo. A. 465. 
Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. 
Man.—Winnipeg Oil Co. .v. Cana- 
dian Northern R. Co., 214 Man. 274, 
303 [quot Cyc]. 


etc., R. 


[§ 1299] 2. What Constitutes Contributory Neg- 
ligence—a. In General. 
the owner of property near a railway assumes the 
risk of injury thereto, or destruction thereof, by 
fire set out by the railroad without negligence,®® it is 
very generally held that one who owns property near 
a railroad has the right to use it in the usual and 
ordinary way, and in so doing is not chargeable with 
contributory negligence because he fails to anticipate 
and take unusual precautions to guard against negli- 
gence of the company.®® 


While, as already shown, 


An owner of property is 


[a] As for instance (1) where 
the property owner knowingly or pur- 
posely places his property where 
sparks would be liable to ignite it. 
Union Pac., etc., R. Co. v. Williams, 
3. Colo: A. 526,° 34 P 731; Ade vo Bos- 
ton, ete., R: Co:,.83 Viti 66,74 AS 40 
(2) This, it is said, is something dif- 
ferent from negligence. It is an at- 
tempt at fraud which no court will 
allow to succeed. Ide v. Boston, ete., 
R. Co., supra. (3) Nor can there be 
any recovery where the owner, being 
present, permits the property to re- 
main in proximity to a fire in actual 
progress without making an effort to 
protect it. Kansas City Southern R. 
Co. v. Harris, 105 Ark. 374, 151 SW 
992, AnnCas1914D © 932; Union Pac., 
etc., R.. Co: Vv: Williams, supra; Den- 
ver, etc... R. Co. v: Morton, 3 Colo. A. 
155, 322P 3455 


91. See statutory-provisions. 
-« [a] As in Connecticut see Hub- 
bard v.. New York, étex- R. Cosy 72 


Conn. 24, 43 A 550; 
pees etc., Rios 


92. See statutory provisions. 

[a] As in Florida see Benedict 
Pineapple Co. v. Atlantic Coast Tine 
R. Co., 55 Fla. 514, 46 S 732, 20 LRA 
NS 92’: Florida Cent. R. Co. v. Wil- 
liams, "37 Fla. 406, 20 S 558. 


Martin v. New 
62°Conn. 331, 25 A 


Wea See supra § 1245; and infra § 
94. See. Ft. Scott, ete, R. Co. v. 


Tubbs, 47 Kan. 630, 23 P 612. 

95. See supra § 1297. 

96. U.S.—Le Roy Fibre Co. v. Chi- 
cago, ete, R. Co, 232 0, 81340-34506 
415, 58 L. ed. 631; Gulf, etc., R. Co. v. 
Johnson, 54 Fed. 474, 4 CCA 447. 

Ala.—Southern R. Co. v. Darwin, 
156 Ala. 311, 47 S 314, 130 AmSR ‘94; 


Louisville, ete., Ry Co. v. Sullivan 
Timber Co., 138 Ala. 3198) Seo ees 
Louisville, "etc., R. Co. v. Marbury 


Lumber Co., 125 Ala. 237, 28 S 438, 50 
LRA 620. 

Cal.—Flynn vy. San Francisco, ete., 
R. Co., 40 Cal. 14, 6 AmR 695. 

Fla. ” Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92; ‘Jacksonville, 
etc., R. ‘Co. v. Peninsular Land, ete., 
eaiees Mla tl; LST 9S 661 ie ENA 

Ga.—Barrett  v. Southern R. Co., 
(A.) 151 SE 690. 

Ida.—Allen-Wright cette Co. 
v. Hines, 34 Ida. 90, 200 P 889. 

111l.—American Seo rnoaes Coys 
Chicago; ete: R: .Co., 17% Tl 513) 58 
NE 97 [rev 45 Tle A: 420], 91 Ill. A. 
635 [aff in 190 Ill. 268, 60 NB 518]; 
Cleveland, etc., R. Co. v. Tate, 104 Ill. 
As 615; Cleveland, ete. tT Ri Cow ave 
Stephens, 74 Til. iG 586) [aft L713" Diu 
430, 51 NE 69]; Toledo, ete., R. Co. v. 
Kingman, 49 Til. A. 43. 

Ind.—Pittsburgh, etc., R. Co. 
diana Horseshoe Co., 154 Ind. 


v. In- 
322, 56 
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not limited in its use by its proximity to a railroad.®? 
He may cultivate, build upon, or use his land, or 
leave it in a state of nature, as he may see proper,?® 
and, in so doing, will subject himself to no risks oth- 
er than those which come from the careful operation 
of the road,®® or unavoidable accident.t 
the owner of the property is bound to use such care 
for its protection as a man of ordinary prudence 
would have employed under like circumstanees, but 
And he will not be 


this is the limit of his duty.? 


NE 766; Cleveland, etc., R. Co. v. 
Seantland, 151 Ind. 488, 51 NE 1068; 
Cincinnati, etc., R. Co. v. Smock, 133 
Ind. 411, 33 NE 108; Baltimore, etc., 
R. Co. v. Peck, 68 Ind. A. 269, 114 NE 
475; Indiana Clay Co. v: Baltimore, 
éte., R. Col, 31 Ind. A. 258, 67 NE 704; 
New York,.etce., R. Co. v. Grossman, 
17 Ind. A. 652, 46 NE 546. 


Iowa.—Kesee v. Chicago, ete, R. 
Co., 30 Iowa 78, 6 AmR., 643. 
Kan.—Walker v. Chicago, etec., R. 


Cox 6: Kane 32, 90 P 772,128 AmSR 
119, 12 LRANS 624; Et. Scott, ‘etc., 
R. Co. v. Tubbs, 47 Kan. 630, 28 P 612. 

Ky.—Louisville, etec., R. Co. v. Beel- 
er, 126 Ky. 328, 103 SW 300, 314 KyL 
750, 128 AmSR 291, 11 LRANS 930, 15 
AnnCas 913. 

Me.—Boston Excelsior Co. Vv. 
Bangor, etc., R. Co., 93 Me. 52, 44 A 


138, 47 LRA 82. 
Boston, ete., R. Co., 


Mass.—Ross v. 
6 Allen 87. 
Mich.—Kendrick v. Towle, 60 Mich. 
363, 27 NW 567, 1 AmSR 526. 
Minn.—Lindsay v. Winona, etc., R. 
ee 29 Minn. 411, 13 NW 191, 43 AmR 
22 


Miss.—Alabama, etc., R. Co. AXtna 
Ins. Co., 82 Miss. 770, 35 S 304; Mo- 
bile, ete., Rea Coy Viz Stinson, 74 Miss. 
453, 21 S 14, 5225 Mississippi Home 
Ins. Oos Ns Louisville, etCs,| sen CO. 0 
Miss. 119, 12 S 156. 

Mo.—Patton v. St. Louis, etc., R. 
Co., 87 Mo. 117, 56 AmR 446. 

Nebr.—Union .Pac. R. Co. v. Ray, 
46 Nebr. 750, 65 NW 1773; Omaha 
Fair, ete., Assoc. v. Missouri Pac. R. 
Co., 42 Nebr. 105, 60 NW 330; Burling- 
ton, ete R.- CO, tvs Westover, 4 Nebr. 
6 

N. J.—Salmon v. Delaware, etc., R. 
Co., 38 N. J. L. 5, 20 AmR 356 

N. Y.—Kalbfleisch v. Long. Island, 
Re Cow logs N.Y. 1520, yNN 55%, 50 
AmR 832; Fero v. Buffalo, etc., R. 
Coz, 22.N. Y. 209, 78 AmD 178; Cook v. 
Champlain Transp. CO ok Den, 91. 

N. C.—Jeffress v. Norfolk Southern 
Re Cos, BLoOSauN: Cag2lbse13SE% LOl3; 
Wyatt v. Seaboard Air Line R. Co., 
156 N. C. 307, ae SE 383; Phillips v. 
ae oh eCteni 4 COL mS8 IN. 1@ed250 
SE 462. 

Pa.—Philadelphia, ete. R. Co. v. 
Schulz, 93 Pa. 341; ‘Philadelphia, ete., 
RE COrrv.. Hendrickson, 80 Pa. 182, 21 
AmR 97. 

Porto Rico.—Garayalde v. American 
R. Co., 29 Porto Rico 550. 

Tenn.—Louisville, etce., R. Co. v. 
Shorts 110) Nenn.2911356 TEAS Way 9365 
Burke v. Louisville, ete., RéuCoi; 
Heisk. 451, 19 AmR 618. 

Tex.—Clark v. Dy-er, 81 Tex. 339, 
16 SW 1061; Quanah, ete., R. Co. v. 
Stearns, (Civ. A.) 206 SW 857; Blount- 
Decker Lumber Co. v. Martin, (Civ. 
A.) 190 SW 232; Texas, etc., R. Co. v. 
New Boston Hardware Co., (Civ. A.) 
157 SW 1188; St. Louis Southwestern 
R. Co. v. Crabb, (Civ. A.) 80 SW 408; 
Rutherford v. Texas, ete., R. Co., (Civ. 
A.) 61 SW 422; Houston, etc., R. Co. 
v. McDonough, 1 Tex. A. Civ. Cas. § 
651. 

Vt.—Van Dyke v. Grand Trunk R. 


Co., 84 Vt. 212, 78 A 958, AnnCas1913A' 


640; Ide v. Boston, ete., R. Co., 83 Vt. 
66, 74 A 401. 

Va.—Richmond, etc., R. Co. v. Med- 
ley, 75 Va. 499, 40 AmR 734. 

W. Va.—Snyder v. Pittsburgh, etc., 
Rz.Co:; 11. We Va 24. 
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However, 


Wis.—Kellogg v. Chicago, etc. R. 
Co., 26 Wis. 223, 7 AmR 69. 

Eng.—Vaughan v. Taff Vale R. Co., 
8 H. & N. 748, 157 Reprint 667 [rev 
on other grounds 5 H. & N.. 679, 157 
Reprint 1351]. 


N. B.—Campbell v. MeGregor, 29 N. 
B. 644. 

Ont.—Jaffrey v. Toronto, etc., R. 
Co.,.23, U, ©. .Cy Pabd3) Holmesiiv. Mid- 


land Oo: op. 1ee Qs oon 

“One who uses his land in a nat- 
ural and ordinary way, for purposes 
to which it is suited, is not required 
to anticipate negligence by the adja- 
cent railway company, and his fail- 
ure so to manage his business as to 
protect his property from loss against 
such negligence is not contributory 
negligence on his part.” Mississippi 
Home Ins. Co. v. Louisville, etc., R. 
Co.;. 70. Miss. 1195" 134, (12S "156 Loqmot 
Alabama, etc., R. Co. v. Adtna Ins. Co., 
82 Miss. 770, 779, 35 S 304]. 

[a] Beasons for rule.—(1) “That 
one’s uses of his property may be sub- 
ject to the servitude of the wrongful 
use by another of his property seems 
an anomaly. It upsets the presump- 
tions of law and takes from him the 
assumption and the freedom which 
comes from the assumption, that the 
ether will obey the law, not violate it. 
It casts upon him the duty of not 
only using his own property so as not 
to injure another, but so to use his 
own property that it may not be in- 
jured by the wrongs of another.” Le 
Roy Fibre Co. v. Chicago, etc., R. Co., 
232 U. S. 340, 349, 34 SCt 415, 58 L. 
ed. 631. (2) “In the exercise of his 
lawful rights, every person has a 
right to presume that every other 
will perform his duty and obey the 
law, and it is not negligence for him 
to assume that he is not exposed to a 
danger which can only come to him 
through a disregard of law on the 
part of some other person.” Snyder 
v. Pittsburgh, et¢., R. Co., 11 W. Va. 
14, 17. (8) “The law ‘does not re- 
quire that the owner shall preserve 
and guard his premises from the ef- 
fects of injuries caused by the wrong- 
ful acts of another before he is jus- 
tified in the use thereof. A different 
rule would virtually deprive the own- 
er of the beneficial rights that flow 
with and are incident to the enjoy- 
ment of his estate; for an attempted 
use would always be defeated by the 
results that would flow from the 
wrongful acts of the promoter of the 
injury, he being permitted to say, ‘You 
cannot hold me for the results of my 
wrong because you should have an- 
ticipated injury would flow therefrom, 
and you should have guarded against 
it.’’”? Freeman v. Nathan, (Tex. Civ. 
A.) 149 SW 248, 256. 

[b] Less hazardous method or use. 
—An actual and proper use by plain- 
tiff of his property will not be held 
contributory negligence, although an- 
other use might diminish the dan- 
ger of its destruction by fire from 
passing locomotives. Vaughan v. Taff 
Vale R. Co., 3 H. & N. 743, 157 Re- 
print 667 [rev on other grounds 5 
H. & N. 679, 157 Reprint 1351]. 

97. U. S.—lLe Roy Fibre Co. v. 
Chicago, etc., R. Co., 232 U. S. 340, 34 
SCt 415, 58 L. ed. 631. 

Ill.—American Strawboard Co. v. 


chargeable with contributory negligence for not do- 
ing an act which, if done, would have afforded no 
protection to his property from the fire.® 

[§ 1300] b. Hrecting Buildings or Other Struc- 
tures on Land of Owner near Track.* 
cise of his right to use his land in the ordinary and 
usual way,® the owner of land has the right to erect. 
and maintain buildings and structures thereon near 
a railroad track for the purposes for which they are 
suitable, and in so doing is not guilty of contributory 


In the exer- 


Chicago, ete., R. Co., 177 Ill. 518, 53 
NE 97; poleae etes*RACOo, Ave King- 
man, 49 Ill. 43. 

Mich, A endtick v. Towle, 60 Mich. 
363, 27 NW 567, 1 AmSR 526. 

N. J.—Delaware, etc., R. Co. v. Sal- 
mon, ay INGg od mlge 299, 23 AmR 214. 

N. Y.—-Kalbfleisch v. Long Island 
Fy. Co., 702 Ni Ys S520) TING ROS aD 
AmR 882. 

Ont.—Jaffrey v. Toronto, etc., R. Co., 
23 U2: ‘CPh-553 

98. Delaware, ete., R. Co. v. Sal- 
mon, 39 N. J. L. 299, 23 AmR 214; and 
cases supra note 97. 

99. Le Roy Fibre Co. v. Chicago, 
ete, R. 'Co., 232° US. 340, (34°SCt 415; 
58 L. ed. 631; Delaware, ete., Ra Cosive 
Salmon, 39 Neen 299, 23 AmR 214. 

1. Le Roy Fibre Co. v. Chicago, 
ete. Ro Co. 42382) U8. 840345 SCrratae 
58 L. ed. 631. 

2. I1l.—Chicago, ete., R. Co. v. Pen- 
nell, 94 Ill. 448. 

Iowa.—Kesee v. Chicago, R. 
Co., 30 Iowa 78, 6 AmR 643. 

Kan.—Kansas Pac. R. Co. v. Brady, 
17 Kan. 380;. St. Louis, etce., R. Coz 
v. Stevens, 3 Kan. A. 176, 43 P 434. 

Mass.—Ross ¥. Boston, ete R. Cos 


6 Allen 87. 
R. (Co. Va Rays 


etc.; 


Nebr.—Union Pace. 
46 Nebr. 750, 65 NW 773; Omaha Fair, 
etc. ASSOes ive Missouri Paces. Co., 
42 Nebr. 105, 60 NW 330. 


N. Y.—Fero v. Buffalo, ete., R. Co., 
22 N. Y. 209, 78 AmD 178; Collins v. 
o., 5 Hun 


es Mork, Cent.,; -ete,,) RoiC 


Tex.—St. Louis Southwestern R. Co. 
v. Crabb, (Civ. A.) 80 SW 408; Gulf, 
ote R. Co. v. Jagoe, (Civ. A.) 32 SW 

W. Va.—Snyder v. Pittsburgh, etc., 
R. Co., 11 W. Va. 14 


Wis. —Murphy v. * Chicago, ete., R. 
Co.,. 45 Wis. 222,,30 AmR T2is Ward 
Vin ‘Milwaukee, ete., Racoon 39 Wis. 


144. 
Ont.—Jaffrey v. Toronto, etc., R. Co., 


yas; Un jC. jC Pie bs. 


[a] Contributory negligence which 
precludes recovery in case of a rail- 
road fire is where, in the presence of 
a seen danger, as where the fire has 
been set, the property owner omits 
to do what prudence requires to be 
done under the circumstances for the 
protection of his property, or does 
some act inconsistent with its pres- 
ervation. If the danger is not seen, 
but is anticipated merely or depend- 
ent upon future events, such as the 
future continuance of defendant’s 
negligence, the property owner is not 
bound to guard against it by reverting 
from his usual course, being other- 
wise a prudent one, in the manage- 
ment of his property and business. 
Pittsburgh, ete., R. Co., 

W. Va. 14; Kellogg: v. Chicago, ete., 
R.,Co.,.26 Wis... 223, 7, AmR 69. 

3. Lewis v. Chicago, ete, Rig Com 
57 Iowa 127, 10 NW 336. 

[a] Thus, in an action for the de- 
struction of hay stacks, evidence is 
competent to show that plaintiff’s 
failure to plough around his hay 


Snyder v. 


‘stacks would not have prevented their 


being burned. Lewis vy. Chicago, ete., 

R. Co., 57 Iowa 127, 10 NW 336. 

nti Assumption of risk see supra § 
5. See supra § 1299. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note’ number. 


‘A 


- §§ 1300-1301] 


negligence,® although the danger of injury to his . 
property by fire is thereby increased,’ and he is aware 
And for even stronger reasons he is 
not chargeable with negligence for failure to tear 
down or remove buildings erected before the railroad 
And where one erects his building 
at a reasonably safe distance from the track, he can- 
not be held guilty of negligence because his building 
is so situated as to be liable to be set on fire by an- 
other subsequently erected in dangerous proximity 
He cannot, by erecting buildings 
near the track, abridge the company’s rights in the 


of this fact. 


track was laid.® 


to the track.!° 


lawful use of its property.1+ 


6. Ala.—McCary v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 
18; Southern R. Co. v. Darwin, 156 
Ala. 311, 47 S 314, 130 AmSR 94; Lou- 
isville, etc., R. Co. v. Malone, 116 Ala. 
600, 22 S 897. 


Del.—Jefferis v. Philadelphia, etc., 
R. Co., 8 Del. 447. : 
Fla.—Jacksonville, ete. R. Co. v. 


Peninsular Land, etc.,.Co., 27 Fla. 1, 
157, 9 S 661, 17 LRA 383, 65. 

Ga.—Albany, etc., R. Co. v. Wheeler, 
6 Ga. A. 270, 64 SE 114. 

Ind.—Cleveland, ete, R. Co. v. 
Scantland, 151 Ind. 488, 51 NE 1068. 

Ky.—Cincinnati, etc., R. Co. v. Bar- 
ker, 94 Ky. 71, 21 SW 347, 14 KyL 
750; Cincinnati, etc., R. Co. v. Cecil, 90 
SW 585, 28 KyL 830. 

Mass.—Ingersoll v. Stockbridge, 
ete., R. Co., 8 Allen 438. 

N. Y.—Fero v. Buffalo, etc., R. Co., 
22. Ne-Yo 209, 78, AmD ,1785; Cook: 'v- 
Champlain Transp. Co., 1 Den. 91. 

N. C.—Wyatt v. Seaboard Air Line 
ACOs, 15.6 NC. 90%, U2 He 383. 

Pa.—Philadelphia, etc., R. Co. v. 
Hendrickson, 80 Pa. 182, 21 AmR 97. 

Tenn.—Burke v. Louisville, etc., R. 
Co., 7 Heisk. 451, 19 AmR 618. 

Tex.—Missouri, etc., R. Co. v. Mar- 
shall, (Civ. A.) 160 SW 427; Free- 
man v. Peacock, (Civ. A.) 149 SW 259; 
Freeman v. Nathan, (Civ. A.) 149 
Sw 248; St. Louis Southwestern R. 
Co. v. Crabb, (Civ. A.) 80 SW 408; St. 
Louis Southwestern R. Co. v. Miller, 
27 Tex. Civ. A. 344, 66 SW 139; Ruth- 
@rrord v. ‘Texas,. ete, R-’ Co., (Civ. 


A.) 61 SW 422, 28 Tex. Civ. A. 590, 


68 SW 825. 
Vt.—Ide v. Boston, ete., R. Co., 83 
Vt. 66, 74 A 401. 
Wis.—Caswell v. Chicago, etc. R. 
Co., 42 Wis, 193. : 
N. B.—Campbell v. McGregor, 29 
for rule—(1) “It 


N. B. 644. 

[a] Reasons L 
would be a startling principle indeed, 
that a building placed in an exposed 
position, on one’s own land, is beyond 
the protection of the law. ... . A 
landowner builds immediately on the 
line of a railroad, as he has an un- 
questionable right to do; it may be an 
act of great imprudence, but in no 
sense is it illegal. Is he remediless 
-if his house is set on fife by the 
sheer negligence of an engineer In 
conducting his engine over the rail- 
way? There must be some wrongful 
aet or culpable negligence on the part 
of the plaintiff to bar him on this prin- 
ciple; and neither can be affirmed of 
any one for simply occupying a posi- 
tion of more or less exposure on his 
own premises. . . It is but 
clearly to comprehend the principle 
on which this species of defence must 
rest, to see that it has no applica- 
tion to such a case as this. By what 
eriterion . . are we to deter- 
mine the hazards of a particular po- 
sition, and on that ground say that 
the owner by his own folly has de- 
prived himself of all protection? In 
this respect every thing is compara- 
tive, but where is the true standard 
to be found? A house forty feet from 
a steamboat landing is in more haz- 
ard than one at the distance of forty 
rods, but it is less exposed than one 
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[§ 1301] ec. Care of Buildings on Owner’s Prop- 
erty near Track. While an owner of land has the 
right to erect buildings thereon near a railroad,*? 
he is nevertheless bound to exercise such care in 
protecting such buildings as a man of ordinary pru- 
dence would employ under the same circumstances ;1* 
and it has been said that this would require a higher 
degree of care than in the case of a person whose 
property was in a less exposed position.'+* 

Failure to keep watchmen. 
ing in close proximity to a track is under no duty to 
keep watchmen to guard against fires negligently set 


The owner of a build- 


out by a railroad company,!* although the building 


immediately on the wharf. Goods at 
the window of a shop are less safe 
than they would be on a shelf at the 
rear of the room; but is the owner 
remediless if they are carelessly 
soiled or broken by some one in the 
street? We may run through every 
imaginable variety of position, some 
of more and some of less exposure and 


hazard; and we must at last, I think, 


come to the conclusion that, while a 
person confines himself to a lawful 
employment on his own premises, his 
position, however injudicious and im- 
prudent it may be, is not therefore 
wrongful; and that his want of due 
care or judgment in its selection can 
never amount to negligence, so as 
thereby to deprive him of redress for 
wrongs done to him by others.” Cook 
v. Champlain Transp. Co., 1 Den. (N. 
Y.) 91, 100. (2) ‘The principle con- 
tended for by the defendants’ coun- 
sel, if carried to its logical conclu- 
sion, would forbid the erection of any 
buildings whatever upon premises in 
such proximity to a railroad track as 
would expose them to the possibility 
of danger from that quarter. The 
rights of persons to the use and en- 
joyment of their property are held 
by no such tenure as this. On the 
contrary, where one in the lawful 
use of his own property exposes it 
to accidental injury from the acts of 
others, he does not thereby lose his 
remedy for an injury occasioned by 
the culpable negligence of such oth- 
er parties.” Fero v. Buffalo, ete., R. 
Co., 22 N. Y. 209, 215, 78 AmD 178. 

[bj Not guilty of negligence as 
matter of law.—(1) In some: decisions 
the rule stated is not as broad as 
that of the text, but it is held, that 
the erection and maintenance of 
buildings and structures by an owner 
on his land near a railroad track for 
the purposes for which they are suit- 
able does not amount to negligence 
per se. Briant v. Detroit, etc., R. Co., 
104 Mich. 307, 62 NW 365; Confer v. 
New York, etc., R. Co., 146 Pa. 31, 33, 
23 A 202; Southern R. Co. v. Patter- 
son, 105 Va. 6, 52 SE 694, 8 AnnCas 
440. (2) The erection of an oil tank 
within thirty-six feet from the center 
line of a switch track is not negli- 
gence per se precluding a recovery 
for the destruction of the tank by 
fire negligently set out by a locomo- 


tive. On this state of facts the court 
said: ‘‘This was eminently a jury 
case.” Confer v. New York, etc.; R. 


Co., supra. 

7. McCary v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 
18; Cincinnati, ete., R. Co. v. Cecil, 
90 SW 585, 28 KyL 830; Cincinnati, 
ete., R. Co. v. Barker, 94 Ky. 71, 21 
SW 347, 14 KyL 750; Cook v. Champ- 
lain Transp. Co., 1. Den. (N. Y.) 91. 

S.beMeCany ve Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 
18; Southern R. Co. v. Darwin, 156 
Ala. 311; -47 S 1314, 130 AmSR: 94; 
Ide v. Boston, ete., R. Co., 83 Vt. 66, 
78, 74 A 401. 

“The lawful maintenance and use 
of property, though injudicious or im- 
prudent, does not in itself constitute, 
in legal sense, proximate contributory 
negligence.” Ide v. Boston, etc., R. 


Co., supra. 

9. Jefferis v. Philadelphia, ete., R. 
Co., 8 Del. 447; Freeman v. Nathan, 
(Tex. Civ. A.) 149 SW 248;. Caswell 
v. Chicago, etc., R. Co., 42 Wis. 193; 
Campbell v. McGregor, 29 N. B. 644. 

[a] Owner’s noncompliance with 
agreement to remove  building.— 
Where a railroad company pays a 
certain amount of money for remov- 


-ing a barn out of danger from the 


fires of locomotives, but the one so 
paid neglects to do so, it is not such 
contributory negligence as will bar 
the owner’s right of recovery for the 
loss of the barn by fire caused by 
the negligence of the company’s em- 
ployees; yet this fact might be taken 
into consideration by the jury in as- 
sessing the damages, if the negligence 
of the company was the main and im- 
mediate cause of it under all the facts 
and circumstances proved. Jefferis 
v. Philadelphia, etc., R. Co., 8 Del. 447. 

10. Toledo, ete. R. Co. v. Max- 
field, 72 Ill. 95, 100 (“the fault would 
rather be upon the company, for per- 
mitting its erection so near its road - 
as to make it a constant exposure to 
the property of other parties who 
have been guilty of no negligence 
whatever’’). 

11. Southern R. Co. v. Patterson, 
105 Va. 6, 52 SE 694, 8 AnnCas 440. 

12. See supra § 1300. 

13. Ill—Chicago, ete. R. Co. 
Pennell, 94 Ill. 448. 

Kan.—St. Louis, ete., R. Co. v. Stev- 
ens, 3 Kan. A. 176, 43 P 434. 

N. Y.—Fero v. Buffalo, ete., R. Co., 
22 N. Y. 209, 78 AmD 178; Collins v. 
ae York Cent., ete., R. Co.; 5.Hun 

Tex.—St. Louis Southwestern R. 
Co. v. Crabb, (Civ. A.) 80 SW 408; 
Gulf, etc, R. .Cow vic Jagoenn(Civawar) 
32 SW 717. 

Wis.—Ward v. Milwaukee, ete. R. 
Co., 29 Wis. 144. 

Ont.—Jaffrey v. Toronto, 
Co5523 UVNC2C2 Passe 

14. Chicago, ete, R. Co. v. Pen- 
nell, 94 Ill. 448; Ward v. Milwaukee, 
etc., R. Co., 29 Wis. 144. See Gulf, 
etce., R. Co. -v. Jagoe, (Tex. Civ. A.) 
32 SW 717 (as sustaining this view). 

[a] Thus the situation of the 
building, the materials and mode of 
its construction, the purposes for 
which it was_used, its proximity to 
the track, and all circumstances en- 
hancing the danger of destruction 
from fire communicated by sparks 
from locomotives constantly passing, 
may be such as to require greater 
prudence and foresight on the part of 
the owner to prevent its taking fire 
from such cause. Ward v. Milwaukee, 
etc., R. Co.,229 Wis. 144. 

15. Southern R. Co. v. Darwin, 156 
Ala. 311, 47 S 314, 130 AmSR 94; Pitts- 
burgh, ete., R. Co. v. Indiana Horse- 
shoe Co., 154 Ind. 322, 56 NE 766; 
Cleveland, ete., R. Co. v. Seantland, 
151 Ind. 488, 51 NE 1068; Briant v. 
Detroit, etc., R. Co.,.104 Mich. 307, 62 
NW 365. 

[a] Rule applied.—Where defend- 
ant’s servants placed debris gathered 
from tearing down a wooden platform 
in a ditch on the right of way between 
the tracks and plaintiff’s planing mill, 


Vv. 


etc., R. 
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is of wood,'® or contains inflammable matter,1’ and 
although he knows that there is combustible matter 
on the right of way.t® He has the right to assume 
that the company will perform the legal duties rest- 
ing upon it.!® 

Keeping fire hose on premises. The owner of a 
warehouse near a track is not required to keep a fire 
hose in the warehouse to guard against fires: set by 
sparks from the locomotives of passing trains.?° 

Mere failure to repair buildings or to put them 
in such shape as better to guard them against fire 
or to make them less liable to catch on fire does not 
constitute contributory negligence on the part of 
their owner.*? 

Keeping open windows and doors. It is not negli- 
gence for the owner of a residence near a railroad 
track to keep the windows thereof open when con- 
venience or comfort requires it;*? and this being 
so, he is not chargeable with negligence in failing to 
mend a broken pane of glass in a window.?® 

With regard to unfinished buildings, barns, ware- 
houses, and the like, containing combustible matter, 
the decisions are not in accord. Thus there is au- 
thority to the effect that the owner of such buildings 
in close proximity to a track in which combustible 
material is stored in front of a window is not negli- 
gent in failing to guard against the communication 
of fires by keeping the window closed so as to ex- 
and partly covered it with sawdust 
and shavings, and on plaintiff’s stat- 
ing that the material so placed formed 
a fire trap, defendant promised to 
cover it up, and did so partly, and 


plaintiff subsequently visited the 
premises and saw their dangerous 


the owner 
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etc., R. Co., 8 Del. 447 (the fact that 
neglected to remove the 
barn and suffered the roof of it, which 
was shingle, to become and remain de- 
cayed and cracked and peculiarly lia- 
ble, on a dry and windy ‘day, to be 
set on fire by a flying spark from a 


[§ 1301 


clude sparks;?4 and in other decisions it has been 
held that the owner of such buildings in close prox- 
imity to a track is not guilty of contributory negli- 
gence as a matter of law in failing to keep doors or 
windows shut,?* or in suffering a window to remain 
broken,?° but that the question of negligenee is one 
to be submitted to the jury.2* But there are some 
decisions which hold that, where the owner of a 
barn? or a warehouse?® located near a track and con- 
taining combustible matter leaves windows open so 
that fire from locomotives could be blown into the 
building, he is guilty of negligence as a matter of law. 

Permitting accumulations of combustible matter 
on, or around, buildings. According to some deci- 
sions, where one who is building a house in elose 
proximity to a track permits shavings to le around 
the house while being built, he is guilty of negligence 
as a matter of law;®° and in others it has been held 
that there is sufficient evidence of contributory neg- 
ligenee to go to the jury where the owner of two 
buildings near 4 railroad right of way permitted an 
accumulation of hay and shavings between the build- 
ings, and other accumulations under one of the build- 
ings,*? or where the owner of a barn near a track 
allowed bedding and manure thrown out of a window 
in a barn near the track to accumulate during a hot, 
dry season,®? or where the owner of the barn per- 
mitted dry logs to accumulate in close proximity to 

25. Ross v. Boston, ete., R. Co., 6 
Allen (Mass.) 87; Fero v. Buffalo, 
CbC Ee) Con 22 NPY re 09a omen) 
178; St. Louis Southwestern R. Co. 
v. Crabb, (Tex. Civ. A.) 80 SW 408; 


Brown v. Oregon R., etec., Co., 41 
Wash. 688, 84 P 400. 


condition, but left town without tak- 
ing steps to protect his property, and 
the fire which subsequently destroyed 
it originated on that part of the de- 
bris not covered up by defendant, a 
charge that plaintiff was negligent 
was properly refused. Briant v. De- 


troit, ete., R. Co., 104 Mich. 307, 62 
NW 365. 

16. Pittsburgh, etc., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766. 

17. Southern R. Co. v. Darwin, 156 
PA aioli 47 aS pot 48 P30 AmSRisoat 


Cleveland, ete., R. Co. v. Scantland, 
151 Ind. 488, 51 NE 1068. 

18. Pittsburgh, ete., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766; Briant v. Detroit, etc., R. Co., 
104 Mich. 307, 62 NW 365. 

19. Pittsburgh, ete. R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766. 

20. Alabama Great Southern R. 
Co. v. Planters’ Warehouse, etc., Co., 
153 Ala. 241, 45 S 82. 

21. Wyatt v. Seaboard Air Line R. 
Co., 156 N. C. 307, 72 SE 383; Phila- 
delphia, ete., R. Co. v. Hendrickson, 
80 Pa. 182,,21 AmR 97; Campbell v. 
McGregor, 29 N. B. 644. 

[a] Reason for rule.—If the rule 
were otherwise, it ‘“‘would require the 
owner of property lying along a rail- 
road to keep it in a condition to be al- 
ways safe from sparks or fire thrown 
from the passing engines. It would 
deprive the owner of the enjoyment 
of his property in the way most suited 
to himself. 5 Where actual 
negligence is proved, and the loss 
arises from it, the mere condition of 
his property is no defense to the com- 
pany.” ‘Philadelphia, etc., R. Co. v. 
Hendrickson, 80 Pa. 182, 190, 21 AmR 


97. 

[b] Failure to repair roof.—Wyatt 
v. Seaboard Air Line R. Co., 156 N. C. 
307, 72 SE 383; Philadelphia, etc., R. 
Co. v. Hendrickson, 80 Pa. 182, 21 
AmR 97. See Jefferis v. Philadelphia, 


locomotive passing near it, would not 
constitute such contributive negli- 
gence on his part as would bar his 
legal right to recover for the injury, 
yet it might be taken into considera- 
tion by the jury in assessing the dam- 
ages, if the negligence of the com- 
pany was the main and immediate 
cause of it under all the facts and cir- 
cumstances proved). 

[c] Failure to diminish exposure to 
fire—Where the sills of a barn erected 
before a railroad was laid out through 
the owner’s land rested on blocks 
about eight inches above the ground 
on which the hay rested, so that part 
of it was exposed below the sills, the 
fact that the owner of the barn took 
no means to put it into a state better 
to resist sparks after the construction 
of the road was not evidence of con- 
tributory negligence on his part, and 
there was no necessity for leaving the 
question for the jury. Campbell v. 
McGregor, 29 N. B. 644, 655 (“It is not 
contributory negligence merely be- 
cause the plaintiff has not anticipated 
the defendants’ negligence and re- 
moved the barn or put it in the state 
better to resist sparks, for the plain- 
tiff had the right to presume that the 
defendants were going to act with 
ordinary care without he had some 
notice to the contrary, when it would 
have been his duty to have taken or- 
dinary care to avoid any injury that 
might reasonably result from it’). 

22. Martin v. Western Union R. 
Co., 23 Wis. 437, 442, 99 AmD 189. 

23. Martin v. Western Union R. 
Co., supra. 

“Tf it would not have been negli- 
gence in the plaintiff to have had the 
window open at the time, it clearly 
was not that a small part of a pane 
of glass was gone, and that she had 
neglected to have it replaced.” Mar- 
tin v. Western Union R. Co., supra. 

24. Texas, etc., R. Co. v. New Bos- 
ton Hardware Co., (Tex. Civ. A.) 157 
SW 1188. 


_ “The owner of an unfinished build- 
ing thus exposed is bound to the use 
of such care aS a man of ordinary 
prudence would employ under the cir- 
cumstances; but does not forfeit his 
right to redress for the wrongful neg- 
ligence of another, because he might 
have escaped injury by a higher vigi- 
lance on his own part.” Fero v. Buf- 
Lalo; tc. wih. Con Stpras 

26. Wild v. Boston, etc., R. Co., 171 
Mass. 245, 50 NE 533. 

27. See cases supra notes 25, 26. 

28. St. Louis Southwestern R. Co. 
v. Arey, 107 Tex. 366, 370, 179 SW 860, 
Bose 1065 [aff (Civ. A.) 170 SW 

“Tt is not a question of the lawful 
use by an owner of his premises. It 
is a question of his negligent use of 
them; and the legal consequence of 
such use when it is directly respon- 
sible, in whole or in part, for injury 
to the owner’s property. If others in 
the lawful use of their property are 
required to exercise ordinary care to 
prevent its negligent injury or de- 
struction, what is there in the situa- 
tion of an owner or lessee of prem- 
ises like these that creates for him 
a different rule? It clearly does not 
lie in the fact that his use of the 
premises is lawful. Nor does it rest 
in the maxim that no one is bound to 
anticipate another’s negligence, for 
that is a principle of general applica- 
tion.” St. Louis Southwestern R. Co. 
v. Arey, Supra. 

29. Great Western R. Co. v. Ha- 
worth, 39 Ill. 346. 


30. Coates vy. Missouri, etc., R. Co., 
61 Mo. 38. 
31. Murphy v. Chicago, ete., R. Co., 


45 Wis. 222, 30 AmR 721 [expl and lim 
Hrd v. Chicago, ete.,°R. Co., 41 Wis. 
65; Kellogg v. Chicago, ete., R. Co., 
26 Wis. 223, 7 AmR 69]. See Omaha 
Fair, etc., Assoc. v. Missouri Pac. R. 
Co., -42 Nebr. 105, 60 NW 330 (as sus- 
taining this view). 

32. Collins v. New York Cent., etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the barn,** or where the owner of a warehouse piled 
But it has been held that 
the owner of a house near a track is not guilty of 
contributory negligence in allowing dry leaves to ac- 
cumulate in a depression in the roof of the house,*® 
and that one who allows combustible material to ac- 
cumulate around his mill in close proximity to a track 
laid after his mill was erected is not guilty of con- 
And it has also been held 
that the carrying on of the business of a cooper in a 
wooden building erected near a railroad and permit- 
ting shavings and other combustible materials to 
collect around them is not as a matter of law such 


hay within six feet of it.34 


tributory negligence.*® 


R. Co., 5 Hun (N. Y.) 499. 


33. Marshall, ete., R. Co. v. Kill- 
ingsworth, (Tex. Civ. A.) 162 SW 
1181. 

34. Cairns v. Canadian Northern R. 


Co., 2 Sask. L. 19, 10 WestlR 39. 

35. Louisville, etc., R. Co. v. Ma- 
lone, 116 Ala. 600, 22 S 897. 

36. Kendrick v. Towle, 60 Mich. 
363, 27 NW 567, 1 AmSR 526 (for the 
reason that he has the right to use 
such material to fill up the waste 
and low places about the mill, just 
as he was accustomed to do before 
the railroad was: built). 

37. Kimball ‘v. Borden, 97 Va. 477, 
34 SE 45. 

38. See supra § 1299. 

39. Ala.—Southern R. Co. v. Slade, 
192 Ala: 568, 68 S 867; Southern R. 
ASO) Vie Darwin, 156 Ala, 311; 4% 5S 304, 
130 AmSR 94. . 

, Cal.—F lynn v. ‘San Francisco, etc., 

R. Co., 40 Cal. 14, 6 AmR 695. 

Ga.-Barrett v. Southern R. Cor 
(A.) 151 SE 690; Atlantic Coast Line 
R. Co. v. Davis, 5 Ga. A. 214, 62 SH 
1022. - 

Ida.—Allen-Wright Furniture Co. v. 
Hines, 34 Ida. 90, 200 P 889. 

Ind.—Chicago, ete., R. Co. v. Burger, 
aa Inds 275, 24 Nm) 938i-" Pittsburgh, 
etc., R. Co. v. Jones, 86 Ind. 496, 44 
Arai. So4> hbattsburesh; ‘etc.,) R. Conv. 
-Hixon, 79 Ind. 111; Chicago, etc., R. 
©@o. v. Kern, .9 Ind, WN 505, 36 NE 381; 
Chicago, ete., R. Co. v. Smith, 6 Ind. 
A. 262, 33 NE 241. See Wabash R. 
Co., v. Miller, 18 Ind. A. 549, 48 NE 
663 (recognizing rule). Compare 
Louisville, ete., R. Co. v. Krinning, 87 
Ind. 351 (the fact that there may have 
been grass and weeds upon the lands 
is not per se negligence. Whether or 
not the landowners were guilty of 
negligence in that particular was a 
question to be-submitted to the jury). 

Kan.—Walker v. Chicago, etc., , 
Co., 76 Kan. 32, 90 P 772, 123 AmSR 
119, 12 LRANS 624; St. Joseph, etc., 
R. Co. v. Chase, 11 ‘Kan. 47. 

Ky.—Louisville, etc., R. Co. v. Beel- 
er, 126 Ky. 328, 103 SW 300, 31 KyL 
750, 128 AmSR 291, 11 LRANS 930, 15 
AnnCas 913. 

Miss.—Mobile, ete., R. Co. v. Stin- 
son, 74 Miss. 453, 21'S 14, 522. 

Mo.—Mathews v. St. Louis, etc., R. 
Co., 121 Mo. 298, 24 SW 591, 25 LRA 
161; Patton v. St. Louis, ete., R. Co., 
87 Mo..- 117, 56 AmR 446; Palmer v. 
Missouri Pac. R. Conis Mo. 217; Fitch 
v. Pacific R. Co., 45 Mo. 322. 

N. J.—Salmon v. Delaware, etc., R. 
Co., 38 N. J. L. 5, 20 AmR 356, 39 N. 
Ae 299, 23 AmR 214. 

N. C.— Jeffress v. Norfolk Southern 
R. Co.; 158 N. C. 215, 738 SE 1013; Wy- 
att v. Seaboard Air Line R. Co., 156 
N. C. 307, 314, 72 SE 383 [quot gyels 
on v. Raleigh, etc., R. Co., 89 N 

if 

Pa.—Philadelphia, FUa COmnve 
Schultz, 93 Pa. 341. 

Tex.—Freeman v. Peacock, (Civ. A.) 
149 SW 259; Freeman v. Nathan, (Civ. 
A.) 149 Sw nats Gulf, ete, R. C 
Fields, 2 Tex. Civ. Cas. § 794; 
Worth, etc., R. aren v. Ratliffe, 2 
A, Civ. Cas. § 681; Gulf, etc., ee 
Lowe, 2 Tex. A. Civ. Cas. § 64 

Va.—Richmond, etc., R. Co. a Med- 
ley, 75 Va. 499, 40 AmR 734. 

W. Va.—Snyder v. Pittsburgh, etc., 


etc., 
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Wis.—Cuswell v. Chicago, etc. R. 
Co., 42 Wis. 193; Erd v. Chicago, etce., 
R. Co., 41 Wis. 65; Kellogg v. Chica- 
go, etc., R. Co., 26 Wis. 223, 7 AmR 69. 

Eng.—Vaughan v. Taff Vale R. Co., 
3 H. & N. 743, 157 Reprint 667 [rev on 
other grounds 5 H. & N. 679, 157 Re- 
print 1351]. 


Ont.—Jaffrey v. Toronto, ete, R. 
Co., 23 U. C. C. P. 553; Holmes v. Mid- 
lands ht. | CoueoD) On Om. be coor 


“The ruling of the courts has in- 
variably been, that every proprietor 
is responsible for the ordinary and 
natural consequences of the careless 
use of fire on his own premises, and 
this without the least reference to the 
condition of the adjacent lands, to 
which the conflagration has spread.” 
Salmon vy. Delaware, etc., R. Co., 38 
N. J. L. 5, 18, 20 AmR 356 [quot Mis- 
sissippi Home Ins. Co. v. Louisville, 


tae Re Co. V7.0" Missy 119, 8135, 012—S 
[a] In Illinois (1) it was former- 


ly held, in contradiction of the rule 
that prevailed in all other jurisdic- 
tions, that landowners contiguous to 
railroads are as much bound in law 
to keep their lands free from the ac- 
cumulation of dry grass and weeds 
as railroad companies are, and where 
fire is ignited on the right of way ofa 
railroad company and communicated 
to adjoining property by reason of a 
failure of the owner to keep it free 
from the accumulation of dry grass 
and leaves or other combustible mat- 
ter, the owner is guilty of contribu- 
tory negligence. Chicago, etc., R. Co. 
v. Simonson, 54 Ill. 504, 5 AmR 155; 
Illinois Cent. R. Co. v. Frazier, 47 Ill. 
505; Ohio, etc., R. Co. v. Shanefelt, 
47 Ill. 497, 95 AmD 504. (2) But, un- 
der a statute subsequently enacted 
which provides that it shall not in 
any case be considered negligence on 
the part of the owner of property in- 
jured by firé communicated by a loco- 
motive that he has used the property 
in the manner it would have been used 
or remained had no railway passed 
through or near the property so in- 
jured, the owner of land adjacent to a 
right of way and track is not bound 
to keep his premises free from com- 
bustible matter to avoid the spread of 
fire negligently set out by a locomo- 
tive. 
phens, 173 Ill. 430, 51 NE 69 [aff 74 
Ill. A. 586]; Illinois Cent. R. Co. v. 
Almon, 100 Ill. A. 530; Lake Erie, etc., 
RS Conve arts. ZO IPAS 175 (3) aot 
was evidently the purpose of the leg- 
islature to change the rule thereto- 
fore announced. Cleveland, etc., R. 
Co. v. Stephens, supra. 

[b] Reasons for rule.—‘The leg- 
islature, in legalizing the use of en- 
gines running through the country, 
scattering fire and cinders on all sides, 
over land in the vicinity of the road, 
certainly did not intend to impose any 
additional burdens or duties upon the 
owners of such lands. They are sub- 
ject only to such risks as are neces- 
sarily incidental to the proper and le- 
gitimate operation of the road by 
those having charge of it. Any oth- 
er rule would impose upon property- 
holders near the line of a railroad the 
necessity of removing their grain, hay 
and whatever is of a combustible na- 


Cleveland, etc., R. Co. v. Ste-| 
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negligence as prevents a recovery for destruction by 
fire communicated by a locomotive.?* 

[§ 1302] d. Failure 
from Owner’s Land near Track. The owner of land 
lying near or contiguous to a railroad right of way, 
in the exercise of his right to use his land in the nat- 
ural and ordinary way for purposes to which it is 
suited,*® is under no duty to remove from his land 
such combustible material as dry grass, leaves, weeds, 
stubble, shucks, corn stalks, broom sedge, or brush, 
or the like, and hence is not chargeable with contrib- 
utory negligence for failure to do so,*® although his 
property may be extremely liable to take fire in case. 


To Remove Combustibles 


ture to some distant point, not infre- 
quently of changing the whole course 
of husbandry—of incurring enormous 
expenses, and of exercising ceaseless 
vigilance in order that the company 
may negligently permit the accumu- 
lation of dangerously inflammable 
matter upon its own lands, liable at 
any moment to be ignited by fires 
from its own locomotives.” Rich- 
mond, ete., R. Co. v. Medley, 75 Va. 
499, 506, 40 AmR 734. 

[c] Duty of company and of ad- 
jacent landowner distinguished.—(1) 
As elsewhere shown, a railroad com- 
pany is under the duty to use ordi- 
nary care to keep its track and right 
of way reasonably free from com- 
bustible matter. See supra § 1271. 
(2) No similar obligation exists on the 
part of the adjacent landowner. The 
distinction between the cases is that 
“the company uses a dangerous agent, 
and must provide proper safeguards; 
the land-owner does nothing of the 
kind, and has a right to remain quies- 
cent.” Salmon y. Delaware, etc., R. 
Go,, 38 IN: Se Le 5528) 20: Ami 3565 3G) 
“Fire is an extremely dangerous ele- 
ment, even when employed for a law- 
ful purpose. The exercise of due care 
and diligence is imposed upon him 
who uses it, and sets it in motion for 
his own advantage, and not upon him 
who is merely passive, confining him- 
self to lawful employment and busi- 
ness in the conduct of his own af- 
fairs.”” Richmond, etc., R. Co. v. Med- 
ley, 75 Va. 499, 506, 40 AmR 734. 

{d] Failure to keep down grass in 
pecan grove.—Failure to cultivate a 
pecan grove near a track so as to keep 
down growing grass is not contribu- 
tory negligence. There is no reason 
for holding that a man is required to 
keep down growing grass in a pecan 
grove any more than in a meadow or 
corn field. Mobile, ete., R. Co. v. Stin- 
son, 74 Miss. 4538, 21S 14, 522. 

[e] Allowing combustible matter 
in woodlands.—(1) The owner of a 
woodland contiguous to a track is not 
obliged to keep it clear of fallen 
leaves and other combustible matter, 
and he may recover for fire negligent- 
ly set out by the railroad company 
which destroys the timber on such 
land. Salmon vy. Delaware, ete., R. 
Go.,’ 38) N. Jin Gas 55. 112207 Anika 35 6r 
Vaughan v. Taff Vale R. Cow Sse & 
N. 743, 157 Reprint 667 [rev on other 
grounds 5 H. & N. 679, 157 Reprint 
1351]. (2) “In the absence of special 
legislation, a man does not become a 
wrong doer by leaving his property 
in a state of nature.’ Salmon y. Del- 
AWALE, CtCi jit .~ CO. sSUupras 

[f] Failure to remove trees cut 
down.—Although a company em- 
ployed and paid the owner of land 
contiguous to its right of way to cut 
down the trees on his own land a cer- 
tain distance back from the track, his 
failure to remove them after they 
were cut, whereby fire was communi- 
cated to his property, will not defeat 
a right of recovery for the loss sus- 
tained thereby. Holmes v. Midland R, 
Co., 35 U. C. QB. (Ont) n253% 

[g] Permitting combustible mate- 
rial to be blown to right of way.—(1) 
A person owning land contiguous to 
a railroad is not obliged to keep the 
leaves falling from trees on his land 
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of negligent management of railroad trains.*° It has 
similarly been held that allowing hay to lie upon 
land used for growing it in windrows is only using 
the land in the ordinary manner and that the owner 
cannot be held guilty of contributory negligence in 
so doing because the land was near a track.4! He is 
not required to remove or destroy combustible mat- 
ter of the character hereinbefore mentioned, in or- 
der to avoid the consequences of the possible, or even 
probable, negligence of the company.** There can 
be no contributory negligence when no duty is placed 
on plaintiff to exercise care.*% 
reasons, the owner of land adjoining a right of way 
is under no obligation to keep the grass cut on the 
right of way or to remove rubbish or other combusti- 
ble material therefrom although he owns the fee in 
the right of way.*# Nevertheless, such an owner as- 
sumes the risk of fires set out by the company which 
are not due to negligence on its part, and for losses 
so sustained there can be no recovery.*® 

[§ 1303] e. Placing Combustibles on Land near 
Track. While a landowner who places combustible 
personal property on his land near the track assumes 
the risk of its destruction by fire caused by the opera- 
tion of the railroad without negligence,*® there is a 
conflict of authority as to whether he is*’ or is not*§ 
guilty of contributory negligence in so doing. One 
whose premises adjoin a railroad is not chargeable 
with contributory negligence simply because he took 
out of doors and used upon his premises an inflam- 
mable article necessary to be used in the business ear- 
ried on on the premises,*® or because he placed a 
canvas cover over plants growing on the land, al- 


from being carried by the wind to the 
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Co., 102 N. Y. 520, 7 NE 557, 55 AmR 
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though the cover is within reach of sparks from loco- 
motives passing on the track.°°® 

Cotton. It has been held that piling of baled cot- 
ton by a landowner on his land near a track is not 
contributory negligence,®! although the cotton may 
be destroyed by fire caused by sparks emitted by a 
locomotive defectively constructed or improperly 
managed.°? But other decisions hold that while it 
is not contributory negligence as a matter of law to 
store baled cotton on a lot adjacent to a track, the 
question of contributory negligence is for the jury,°* 
especially where tarpaulins are used for covering 
the cotton;®* and that if it is badly baled, or the 
baling has been cut for the purpose of sampling it, 
thus rendering it more exposed to fire than if the 
cotton was well baled, there is even greater necessity 
for leaving the question of negligence to the jury.®® 
Where the owner of baled cotton in a gin spread out 
highly inflammable matter, such as lint cotton, on 
the gin platform, forty to fifty feet from a railroad 
track, he was held guilty of contributory negligence 
which would bar a recovery for the destruction of the 
baled cotton by reason of fire originally communiecat- 
ed to the lint cotton by a locomotive,®® although 
the railroad employees were negligent in the opera- 
tion of the locomotive.** 

Lumber. It has been held that whether the owner 
thereof is guilty of contributory negligence in piling 
it near and upon defendant’s right of way®® or in 
failing to employ a person to watch it®® is a question 
properly submitted to the jury. 

Stacks of grain, straw, or the like. In some deci- 
sions it has been said®® or held®+ that a landowner 


railroad right of way, nor on failure 
to perform such act does he become 
contributory to the production of the 
fire originating in the carelessness, 
on its own land, of the railroad com- 
pany. Salmon vy. Delaware, etc., R. 
Co., 38 N. J. L. 5, 20 AmR 356; Snyder 
v. Pittsburgh, etc., R. Co., 11 W. Va. 
14. (2) And the fact that such an 
owner permits shucks and other com- 
bustible material to accumulate on 
his land, and that such material was 
carried by the wind to defendant’s 
right of way and ignited, and the fire 
thence carried to plaintiff’s barn, does 
not constitute contributory negli- 
Freeman vy. Peacock, (Tex, 
; 59; Freeman v. 
Nathan, (Tex. Civ. A.) 149 SW 248. 

40. Louisville, etc., R. Co. v. Beel- 
er, 126 Ky. 328, 103 SW 300, 31 KyL 
750, 128 AmSR 291, 11 LRANS 930, 15 
AnnCas 913. 

41. Union Pac. R. Co. v. Ray, 46 
Nebr. 750, 65 NW 1773. 

42. Ala.—Southern R. Co. v. Dar- 
hae 156 Ala. 311, 47 S 314, 130 AmSR 

Cal.—Flynn v. San Francisco, etce., 
R. Co., 40 Cal. 14, 6 AmR 695. 

N. C.— Jeffress v. Norfolk Southern 
R. Co., 158 N. C. 215, 73 SE 1013; Wy- 
att v. Seaboard Air Line R. Co., 156 N. 
C. 307, 72 SE 383. 

Tex.—Houston, etc., R. Co. v. Mc- 
Donough, 1 Tex. A. Civ. Cas. § 651. 

Va.—Richmond, etc., R. Co. v. Med- 
ley, 75 Va. 499, 40 AmR 734. 

43. Louisville, etc., R. Co. v. Beel- 
er, 126 Ky. 328, 108 SW 300, 31 KyL 
750, 128 AmSR 291, 11 LRANS 9320, 15 
AnnCas 913. 

44. Pittsburgh, ete, R. Co. v. 
Jones, 86 Ind. 496, 44 AmR 334. 

45. Philadelphia, ete, R. Co. v. 
Schultz, 93 Pa. 341. 

46. See supra § 1297. 

47. See infra this section. 

48. See infra this section. 

49. Kalbfleisch v. Long Island R. 


832° (benzine). 

50. Benedict Pineapple Co. v. At- 
lantic Coast Line R. vas . 55 Fla. 514, 
46 S 732, 20 LRANS 92 

51. Louisville, etc., Co. v. Smith, 
163 Ala. 141, 50S 241; St a RCo; 
v. Darwin, 156 Ala. Atal, 47 S 314, 180 
AmSR 94; Louisville, ete., R. Co. 
Marbury Lumber Co.;,, 125 ‘Ala. 2345 28 
S 438, 50 LRA 620; wader oo éte., 
R. Co. v. Short, 110 "Tenn. 713, 77 SW 
936. See Alabama, etc., Ry ee v. 
A®tna Ins. Co., 82 Miss. 770, 35 S 304 
(where it was said that Alabama, etc., 
R. Co. v. Fried, 81 Miss. 314, 33 S 74, 
infra note 53, is not in conflict with 
this view and does not hold that on 
this state .of facts the question of con- 
tributory negligence should be sub- 
mitted to the jury [however, the re- 
porters who wrote the headnotes for 
the Mississippi State Reports and for 
the Southern Reporter, construed the 
opinion as holding that the question 
of contributory negligence on the 
facts are one for the determination of 
the jury]). : 

[a] Thus (1) the storage of cot- 
ton bales in rows, tier above tier, with 
a passageway between the rows, nine- 
ty feet from a railroad track, does not 
constitute contributory negligence. 
Alabama, etc., R. Co. v. Adtna Ins. Co., 
82 Miss. 770, 85 S 304. (2) And stor- 
ing a bale of cotton on an open plat- 
form on plaintiff's land about fifty 
feet from the main track of the rail- 
road is not contributory negligence. 
Louisville, etc., R. Co. v. Short, 110 
Tenn. 713, 77 SW 936. 

52. Louisville, etc., R. Co. v. Mar- 
bury Lumber Co., 125 Ala. 237, 28 S 
438, 50 LRA 6206. 

53. Alabama, ete., R. Co. v. Fried, 
81 Miss. 314, 33 S 74; Texas, etc., R. 
Co. v. Levi, 59 Tex. 674; ‘Allibone Vv. 
hires etc., R. Co., 2 Tex. A. Civ. Cas. 


54. Alabama, etc., R. Co. v. Fried, 
81 Miss. 314, 33 S 74. 


55. Texas, etc., R. Co. v. Levi, 59 
Tex. 674. 
56. Haas v. Hines, 150 La. 599, 91S 


58. > See’ Texas, ete., R. Co. v. ‘Levi,. 
59 Tex. 674 (a court certainly would 
not be authorized to instruct the jury 
that the use of a yard situated in 
close proximity to a railroad track 
for the purpose of storing lint cotton, 
in no way compressed or covered, 
would not be negligence). 

e ag Haas v. Hines, 150 La. 599, 9t 

58. Gibbons v.’ aw cones Valley R. 
Co., 66 Wis. 161, 28 NW 170. 

59. Gibbons v. Wisconsin Valley 
R. Co., supra. 

60. Salmon v. Delaware, etc, R. 
Com 38e NS. IE, Be 13, 20 AmR 356; 
Philadelphia, ete., R Co. v. Hendrick- 
son, 80 Pa. 182, 21 AmR 97. 

“No support 5 - can be found 
for the assumption, that if a land- 
owner places his stacks of grain or 
hay on the confines of ‘his land, that 
thereby, in a legal point of view, he 
becomes a contributor to a fire occa- 
sioned by negligence on the land of 
his neighbor.” Salmon vy. Delaware, 
etc.,+R. “Co., supra. 

61. Le Roy Fibre Co. v. Chicago, 
etc., R. Co., 232 U. S. 340, 350, 34 SCt 
415, 58 L. ed. 631; Kesee v. Chicago, 
etc., R. Co., 30 Iowa 78, 6 AmR 643. 

“The doctrine of contributory neg- 
ligence is entirely out of place.” Le 
Roy Fibre Co. v. Chicago, etc., R. Co., 
supra. 

{a] Cordwood.—Boston Excelsior 
Co. v. Bangor, ete., R. Co., 93 Me. 52, 
44 A 138, 47 LRA 82. 

[b] In Illinois it has been held 
that stacking straw on land in accord- 
ance with a custom prevailing before 
the track was laid near the place 
where the straw was customarily 
stacked does not amount to contribu- 
tory negligence, under a statute pro- 
viding that it shall not be considered 
negligence on the part of the owner of 
property injured by fire communicat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 
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who stacks grain, straw, or the like on his land near 
a track is not guilty of contributory negligence in so 
doing; but there is some authority to the contrary,°? 
and some decisions hold that, although it is not neg- 
ligenee per se to stack hay, fodder, or beans in an 
exposed position near a track, it is a question for 
.the jury whether he is guilty of negligence in so 


doing.®8 


[§ 1804] f. Placing Property on Premises of 
Company—(1) Personal Property—(a) With Per- 
mission of Company. Where personal property is 
placed by its owner on the right of way or other 
premises of a railroad company with the express or 
implied permission of the company,** the owner as- 
sumes the risk of its being burned by unavoidable 
accident to which the nature of the placing renders 
it liable;®> but as to whether he is guilty of con- 
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notes hereto.” 


tributory negligence, the decisions are not in agree- 


ed by a locomotive that he has used 
the property as it would have been 
used or remained had no railroad 
passed through or near the property 
so injured. American Strawboard Co. 
Waeohicaso, etes Re Coy 177 TUS L3, 
522, 538 NE 97 (“‘Surely, appellees can- 
not compel appellant to move, or sus- 
pend its business, on pain of the sur-~ 
render of its legal right to hold ap- 
pellee liable to respond in damages 
for property destroyed by appellee’s 
negligence. No ‘hardship is cast up- 
on the railroad company, for’it may 
relieve itself from liability by observ- 
ing all requirements in the equipment, 
repair and management of its engines, 
and appellant must assume the in- 
ereased risk of proximity of the dan- 
gerous element of fire, which, as the 
evidence shows and experience 
teaches, may escape and _ destroy 
property notwithstanding the utmost 
eare of the railroad company’’). 

62. Ft. Worth, etc., R. Co. v. Dial, 
38 Tex. Civ. A. 260, 85 SW 22 (an 
owner of land who stacks straw in an 
unprotected position near a railroad 
track is guilty of such contributory 
negligence as will bar a recovery for 
destruction of the straw by a fire set 
out by the company). 

63. Missouri Pac. R. Co. v. Kin- 
caid, 29 Kan. 654; Kansas City, etc., 
R. Co. v. Owen, 25 Kan. 419; St. Jo- 
seplh, etc., R. Co. v. Chase, 11 Kan. 47; 
Ft. Worth, ete., R. Co. v. Thompson, 
(Tex. Civ. A.) 222 SW 289; Aldridge 
v. Great Western R. Co., 3 M. & G. 515, 
42 BCL 272, 133 Reprint 1246. 

[a] Thus (1) where a_ person 
stacks his hay in a meadow one hun- 
dred and fifty to two hundred yards 
from a track, and the sparks from a 
passing locomotive ignite the grass 
fifty-six feet from the track, and 
there is no obstacle to prevent the 
fire from reaching the hay through 
the dry grass, and nothing is done to 
prevent it, and the hay is burned and 
destroyed by the spreading of the 
fire, whether the owner thereof is 
guilty of contributory negligence or 
not is a question of fact for the jury, 
and not. a question of law for the 
court to decide. Kansas City, etc., R. 
Co. v. Owen, 25 Kan. 419. (2) HEvi- 
dence that plaintiffs stacked fodder 
about one ‘hundred and twenty-five 
feet from a track, that it was of a 
ary or inflammable character, and not 
protected from sparks, requires the 
Submission of the issue of contribu- 
tory negligence in an action for the 
burning thereof by fire set out by a 
railroad company. Ft. Worth, etc., 
R. Co. v. Thompson, (Tex. Civ. A.) 222 
Sw 289. 2 

64. See cases infra this note. 

[a] Consent may be express or im- 
plied.—Texas, etc., R. Co. v. Rosbor- 
ough, 235 U. S. 429, 35 SCt 117, 59 L. 
ed. 299; Indianapolis, etc., R. Co. v. 
Paramore, 31 Ind. 143; Martin Tim- 
ber Co. v. Great Northern R. Co., 123 
Minn. 423, 144°- NW 145, AnnCas1915A 


496; Green Brabham Co. v. Atlantic 
Coast Line R. Co., 87 S. C. 258, 69 SH 
290; Gulf, etc., R. Co. v. McLean, 74 
Tex. 646, 12 SW: 843. 

[b] Consent may be implied from 
custom in which the company ac- 
quiesced. Gulf, etc., R. Co. v. Mc- 
Lean, 74 Tex. 646, 12 SW 843; San 
Antonio, ete. R. o v. New: York 
Home Ins. Co., (Tex. Civ. A.) 70 SW 
999. 

{c] Consent may be implied from 
long course of dealing, notwithstand- 
ing a public notice that the company 
would not be liable for property 
placed on its platform -without its 
consent unless ready for shipment. 
Green Brabham Co. v. Atlantic Coast 
Line R. Co.,,. 87 .S:.C. 258, 69 SH). 290. 
See Herring v. Atlantic Coast Line R. 
Co., 189 N. C. 285, 127. SE 8 (for rules 
of a railroad company concerning 
placing property on the right of way 
to be binding, they must be properly 
promulgated, in full force and effect, 
and not revoked by other inconsistent 
rules; and, where such rules have 
been habitually violated with knowl- 
edge of the railroad, they are regard- 
ed as waived). 

{d] -Release for subsequent negili- 
gence as condition of consent.—A re- 


‘lease of the railroad company for sub- 


sequent negligence is not within the 
contemplation of the parties as a con- 
dition upon which a company, by ex- 
press or implied consent, allows ship- 
pers to make use of its right of way 
for the purpose of piling forest prod- 
ucts in the usual and convenient way 
for the anticipated transportation. 
Martin Timber Co. v. Great Northern 
R. Co., 123 Minn. 423, 144 NW 145, 
AnnCasl1915A 496. 

65. Indianapolis, etc., R. Co v. 
Paramore, 31 Ind. 1438. 

66. Connelly v. Erie R. Co., 68 App. 
Div. 542, 74 NYS 277; Post v. Buf- 
falo, etc., R. Co., 108 Pa. 585. 
Southern R. Co. v. Wilson, 138 


ete., R. Co. v. McLean, 74 Tex. 646, 12 
SW 843; San Antonio, etc., R. Co. v. 
New York Home Ins. Co., (Tex. Civ. 
A.) 70 SW 999; Wilson v. Bush, 70 
W. Va. 26, 73 SE 59. 

68. Abbott Gin Co. v. Missouri, 
etes Re Co. Oia hex. Civ: 7 A3'263.eD2 2 
SW 284; and cases supra note 67. 

69. U. S.—Texas, etc., R. Co. v. 
Rosborough, 235 U. S. 429, 35 SCt 117, 
59) Ei edi 299°" Cincinnati, ete WR! Co. 
v. South Fork Coal Co., 189 Fed. 528, 
71 CCA 316, 1 LRANS 533. 

Ind.—Pittsburgh, etc., R. Co. ‘v. 
Noel, 77 Ind. 110; Pittsburgh, etc., R. 
Co. v. Nelson, 51 Ind. 150; Indianapo- 


Pre etc., R. Co. v. Paramore, 31 Ind. 
Me.—Boston Excelsior Co. v 


Bangor, etc., R. Co., 93 Me. 52, 44 A 
138, 47 LRA 82. 

Minn.—Martin Timber Co, v. Great 
Northern R. Co., 128 Minn. 423, 144 
NW 145, AnnCas1915A 496. 
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In some decisions, in which the question 
arose, it was held that the owner was guilty of con- 
tributory negligence;®* in others that he was not 
guilty of contributory negligence as a matter of 
law;°? but that the question was for the determina- 
tion of the jury.®8 
it was held that the owner was not guilty of contrib- 
utory negligence and was entitled to recover for in- 
jury to, or destruction of, the property by fire negli- 
gently set out by the company,*® the measure of the 
company’s obligation to avoid a negligent fire caus- 
ing destruction of the property being precisely the 
same as it would have been if the owner of the prop- 
erty had placed it near to, but off, its premises.”° 
Applications of the foregoing principles’! in respect 
of particular kinds of property are set out in the 


But in the majority of decisions 


N. C.—Herring v. Atlantic Coast 
line’ R. Col, 189) NG!) 285/ 197 Sse 

S. C.—Green Grabham Co. v. At- 
lantic Coast Line R. Co., 87 S. C. 258, 
69 SE 290. 

Tex.—San Antonio, etc., R. Co. v. 
New York Home Ins. Co., (Civ. A.) 70 
SW 999; Texas, etc., R. Co. v. Ross, 7 
Tex.) Civ, A. 653) 27) “SW? 128: 

Ont.—Scott v. Pere Marquette R. 
Co., 14 OntWR 648; McLaren v. Cana- 
da Cent. R. Co.; 32: U.'C; C. P. 324 faft 
in 8 Ont. A. 564]. 

70. Cincinnati, ete., R. Co. v. South 
Fork Coal Co., 139 Fed. 528, 71 CCA 
316, 1 LRANS 533; Boston Excelsior 
Co. v. Bangor, etc., R. Co., 93 Me. 52, 
44 A 138, 47. LRA 82; Martin Tim- 
ber Co. v. Great Northern R. Co., 123 
Minn. 423, 144 NW 145, AnnCas1915A 
496; McLaren v. Canada Cent. R. Co., 
325 U. -C..€.)P:) (Ont.) 324; 

arraings near track see supra § 


71. See supra this section. 
72. See cases infra this note. 
[a] Cordwood.—(1) Where the 


owner of cordwood deposits or piles 
it on a right of way near its track 
with its consent, either express or im- 
plied, such occupation is a lawful one 
(Boston Excelsior Co. v. Bangor, etc., 
R. Co., 93 Me. 52, 44 A 138, 47 LRA 
82), (2) and he is not guilty of con- 
tributory negligence in so doing, and 
if fire is communicated to it by the 
negligence of the railroad company, 
it will be liable for the resulting dam- 
ages (Pittsburgh, etc., R. Co. v. Noel, 
77 Ind. 110; Pittsburgh, ete.,, Re Co. 
v. Nelson, 51 Ind. 150; Indianapolis, 
ete., R. Co..v. Paramore, 31 Ind. 143; 
Boston Excelsior Co. v, Bangor, ete., 


R. Co., supra; Scott v. Pere Mar- 
quette R. Co., 14 OntWR 648). (3) 
And this is so although the place 


where it was piled was covered with. 
combustible matter, if the place for 
piling it. was the one designated by 
the company for wood to be placed 
for shipment: .Texas, ete), R. Co; v. 
Ross, 7 Tex. Civ. A. 653,27 SW 728. 
[b] Lumber, timber, or crossties. 
—(1) Some decisions have held, ap- 
parently without qualification, that a 
company is liable to the owner of 
lumber or crossties placed on its right 
of way with its consent for the loss 
thereof by fire caused by the negli-. 
gence of the company. Cincinnati, 
etc., R. Co. v. South Fork Coal Co., 
139 Fed. 528, 71 CCA 316, 1 LRANS- 
533; Martin Timber Co. v. Great 
Northern R. Co., 123 Minn. 4238, 144 
NW 145, AnnCasi1915A 496; McLaren 
v..Canada: ‘CenticR. Co., 32) Ul CiCe Rs 
(Ont.) 824. (2) Other decisions have 
held that the placing of timber, lum- 
ber, or crossties on a right of way 
near a track with the consent of the 
company is not contributory negli- 
gence aS a matter of law (Florida R. 
Co. v. Battle, 62 Fla. 181, 56 S 690; 
Gulf, etc., R. Co. v. McLean, 74 Tex. 
646, 12 SW 843; Wilson v. Bush, 70 
W. Va. 26, 73 SE 59), (3) and that 


1180 [51 C.J.] 

[§ 1305] (b) Without Permission of Company. 
One who places personal property on the right of way 
or other premises of a railroad company without per- 
mission is a trespasser and is guilty of contributory 
negligence which will bar a recovery for its destruc- 
tion by fire negligently set out by the company,** 
since one owes no duty to a trespasser, except not 
willfully or maliciously to injure him or his prop- 
erty,** and especially is this true where the owner 
of the property has been requested to remove it,7® 
or where he is warned that if it remains there it will 
be at his own risk.*® Nor is the rule affected by a 
statute making railroad companies absolutely liable 
for property destroyed by fire caused by its locomo- 
tive.77 

[§ 1306] (2) Buildings or Structures. While the 
rule is otherwise as to a mere trespasser,7® one who 
erects buildings or structures, wholly or partially, 
on a right of way or other property of a railroad 
with its consent, express or implied, is not chargeable 
with contributory negligence in so doing, and may 
recover for injury thereto, or destruction thereof, 
by fire negligently set out by the company,*® unless 
the latter, as it may do,*° has contracted for exemp- 
tion from lability for injury to the property as a 
condition of granting permission to erect and main- 
tain such buildings or structures on its property. 


this is so although it was deposited 
at a place at which no railroad agent 
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And even though there is a contract of this charac- 
ter, where buildings on the right of way are negli- 
gently set on fire by the company, and the fire ex- 
tends to, and burns, other and adjoining property, 
it will not deprive the owner of his remedy for the 
negligent burning of the adjoining property.®? It 
has been held, however, that the owner is bound to 
use reasonable care considering his relation to the 
company to protect his property in order to relieve 
himself from liability for contributory negligence.** 

[§ 1307] g. Placing Combustible Property on 
Premises of Another Adjacent to Track. Where the 
owner of cotton without any agency of the railroad 
company placed it in proximity to the track on a 
platform which did not belong to the company, -but. 
to the municipal authorities of the town,®* or to a 
compress company whose building was adjacent to 
the right of way,®® the owner assumed the risk of 
its destruction by sparks from a locomotive properly 
equipped and managed, and the company was under 
no obligation to provide a watchman for the plat- 
form.®® It has also been held that whether a com- 
press company as bailee of the owner of baled cot- 
ton was guilty of negligence in placing and leaving 
it on its platform near a railroad track is a ques- 
tion for the determination of the jury,*? and that 
the negligence, if any, of the compress company in 


was maintainea and at which rubbish 
and debris had accumulated on the 
track, and although a. dilapidated 
shed and platform used for storage 
and loading stood near the place 
where the property was deposited 
(Wilson v. Bush, supra [disappr Post 
v. Buffalo, etc., R. Co., 108 Pa. 585, 
587]). (4) Ona similar state of facts, 
however, the opposite conclusion was 
reached in another decision. In this 
case a lumberman accustomed to load 
cars at a siding placed a large amount 
of lumber near the track, partly on 
the company’s right of way and part- 
ly on ground hired for the purpose, 
in order that the lumber might be 
ready for shipment as required and 
as cars were furnished, and, also as 
reasonably appeared from the evi- 
dence, for storing and seasoning the 
lumber. To the knowledge of the 
owner, inflammable rubbish was scat- 
tered along the track in the immedi- 
ate vicinity of the lumber, and it also 
knew there was no one to look out for, 
and prevent, fires, and that it was a 
time of great drought, and fires were 
imminent. The court held on these 
facts that the owner was guilty of 
contributory negligence as a matter 
of law. It appeared in this case that 
the piles extended partly over de- 
fendant’s right of way and that to 
this extent the owner was a tres- 
passer, but the court said that it did 
‘not lay much stress upon this mat- 
ter, and it is only referred to as show- 
ing the dangerous proximity of the 
lumber to the passing engines.” Post 
v:' Buffalo, etc.,° R.-'Co., supra. (©) 
And in another decision it was held 
by a divided court that, where cross- 
ties were piled on a right of way with 
the consent of the railroad not for 
the purpose of shipment, but as a 
mere matter of accommodation, the 
company would be liable for their de- 
struction by fire only in case of will- 
ful or wanton negligence. Connelly 
v. Erie. R. Co., 68 App. Div. 542, 74 
NYS 277. 

[ec] Cotton.—The mere presence of 
cotton on a right of way, if there 
with its implied consent, will not re- 
lieve the company from the conse- 
quence of its negligence in setting fire 
to and destroying the cotton. Texas, 


429) 35, SCt 117,59) L. “ed 299) 

{d] Cotton seed.—Where plaintiff 
stored cotton seed in certain houses 
located on defendant’s right of way 
to remain until cars could be pro- 
eured for shipment, and it appeared 
that the storage house was near the 
track and adjacent to the railroad 
company’s cotton platform, and was 
destroyed by fire communicated from 
sparks to the cotton platform and 
from the platform to the storage 
house, such facts were sufficient to 
raise the issue of plaintiff's contribu- 
tory negligence. Abbott Gin Co, v. 
Missouni,.éte., RR. Cos, 54) Texs Civ, A: 
263, 122 SW 284. 

73. St. Louis, etc., R. Co. v. Cooper, 
120 Ark. 595, 180 SW 208; Pittsburgh, 
ete.,, R. Co. v.. Nelson; 51> Ind. 2150); 
Spring Garden Ins. Co. v. Internation- 
al, etc., R. Co., (Tex. Civ. A.) 131° SW 
1147, P1515) Mischerev. Bonner, (hex. 
Civ; A:): 22°SW. 755s. Chicago,vete. RR. 
Co. Vi Cook, 18. Wyo7248,, 102.P 657; 

“When property of a third person 
placed or located on the right of way 
of a railroad company is destroyed by 
fire, the test of liability of the rail- 
road is generally whether or not the 
property was rightfully there. If the 
owner of the property is a mere 
trespasser, and placed his property on 
the right of way without the consent 
of the railroad company, he cannot re- 
cover for its negligent destruction by 
fire.’ Spring Garden Ins. Co. v. In- 
ternational, ete., R. Co., supra. 

74. Spring Garden Ins. Co. v. In- 
ternational, etc., R. Co., (Tex. Civ. A.) 
131 SW 1147. 

75. Spring Garden Ins. Co. v. Inter- 
national, ete., R. Co., supra. 


76. St. Louis, etc., R. Co. v. Coop- 
er, 120 Ark. 595, 180 SW 208. 
77.. St. Louis, etc., R. Ca. v. Coop- 


er, supra (such a statute applies only 
to property located where the owner 
has a lawful right to have it). 
78. Alabama Great Southern R. Co. 
v. Demoville, 167 Ala. 292, 52 S 406. 
79. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356. 
Ala.—Alabama Great Southern R. 
rae v. Demoville, 167 Ala. 292, 52 S 
Ga.—Georgia, etc. R. Co. v. Sum- 
mer, 133 Ga. 134, 65 SE 381. 


| Ind.—Pittsburgh, ete, R. Co. v. 

Noel, 77 Ind. 110. 
Kan.—Kansas City, etc., R. Co. v. 
71, 64 LRA 


amie 68 Kan. 244, 74 P 

Ky.—Louisville, etc., R. Co. v. Sam- 
uels, 57 SW 235, 22 KyL 303. 

Me.—Sherman v. Maine Cent. R. Co., 
86 Me. 422, 30 A 69. 

Mass.—Ingersoll vy. Stockbridge, 
ete., R. Co., 8 Allen 438. 

Vt.—Ide v. Boston, ete., R. Co., 83 
Vt. 66, 74 A 401. 

W. Va.—Wilson v. Bush, 70 W. Va. 
26, 73 SE 59. 

“Such a location, if there was a li- 
cense, was a lawful use of its prop- 
erty by the plaintiffs; and they did 
not lose their right to compensation 
for its loss occasioned by the negli- 
gence of the defendant.” Grand 
Trunk R. Co. v. Richardson, 91 U. S. 
454, 473, 23 L. ed. 356. 

[a] Rule applied.—The fact that 
a building in-which goods are kept 
or stored extends a few feet into the 
location of a railroad, if placed there, 
or permitted to remain there, by li- 
cense of the railroad company or its 
officers, will not exempt the company 
from liability for injuries to the goods 
by fires communicated by its locomo- 
tive engines. Sherman v. Maine 
Cent. R. Co., 86 Me. 422, 30 A 69. 

[b] Shed and platform used for 
piling and storing lumber.—Wilson v. 
Bush, 70- W. Va. 26, 73 SE 59. 

80. See infra § 1313. 

81. Alabama Great Southern R. 
Co. v. Demoville, 167 Ala. 292, 52 S$ 
406; Kansas City, etc., R. Co. v. Bla- 
ker, 68 Kan. 244, 75 P 71, 64 LRA 81; 
Ide v. Boston, etc., R. Co., 83 Vt. 66, 
74 A 401. 

82. Kansas City, etc., R. Co. v. Bla- 
ker, 68 Kan. 244, 75 P 71, 64 LRA 81. 

83. Louisville, etc., R. Co. v. Sam- 
uels, 57 SW 235, 22 KyL 308. 

84. Brown vy. Atlanta, 
Line R. Cos 19 S.'C. 39. 

85. Svea Ins. Co. v. Vicksburg, etc., 
Ri Coen 153) Ned. ies Wolfe ave ot 
Louis Southwestern R. Co., (Tex. Civ. 
A.) 144 SW 347. 

86. Brown v. Atlanta, etc., Aix Line 
Ee OO. mourn Caraios 

87. Martin v. Texas, etc., R. Co., 87 
Tex. 117, 26 SW 1052. 
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so doing must be imputed to the owner of the cotton, 
who placed it in charge of the compress company.®® 
And it was further held that, even though the cotton 
was placed on the platform of the compress company 
with the consent, acquiescence, or invitation, of the 
railway company, this fact did not relieve the 
owners of the duty to use proper care to protect it 
from fire,®® or estop the railroad company from 
setting out contributory negligence ‘as a defense;°° 
but a contrary view has been taken.® 
[§ 1308] h. Failure To Construct Fire Breaks. 
Where a statute makes railroad companies liable for 
loss ar injury to property by fire set out by them 
irrespective of contributory negligence on the part 
of the owner,®? the owner of combustible property 
placed on his own land near a track, such as hay- 
stacks and the like, is under no duty to construct a 
fire guard around it by burning, plowing, or other- 
wise;°? and in some jurisdictions, where there are 
no statutes of this character, it has been held that 
failure to construct such fire guards is not contribu- 
tory negligence,®* at least in“the absence of any 
custom or usage to do so in the locality where the 
fire occurred;°* nor, it has also been held, does any 
duty rest on the property owner to permit a railroad 
company to plough fire guards on his property.®® 
However, in other jurisdictions, it has been held that 
evidence of failure to construct such fire guards, 
'while not showing negligence on the part of the own- 
er as a matter of law, is at least sufficient evidence 
of negligence to require a submission of the question 
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the owner of land adjacent to a railroad of permis- 
sion to the company to burn fire guards on his land, 
where it offered to pay for the grass burned as a fire 
guard as soon as the area of the same could be meas- 
ured and the number of acres burned ascertained, 
except upon an unreasonable condition that the com- 
pany pay for damage in advance, is contributory 
negligence barring a4 recovery against the railroad for 
injuries to his land by fire set out by the railroad 
company.?§ 

[§ 1309] i. Failure To Take Precautions after 
Commission of Negligent Act—(1) In General. If 
the owner of property adjacent to a railroad right of 
way knows of the commission of a negligent act by 
the railroad company which may endanger his prop- 
erty, he must take steps to avert the injurious con- 
sequence of such negligence, or he will himself be 
guilty of contributory negligence which will pre- 
clude a recovery for damages to his property by fire 
proximately flowing therefrom.®® 

[§ 1310] (2) Extinguishment of Fire. Where 
property is set on fire by the negligence of a railroad 
company, or is in danger of being set on fire by the 
spread of fire neghgently set out by the company, the 
owner of the property, or his agents or servants en- 
gaged with reference to the care and management of 
the property, must, if they have knowledge of the 
fire, exercise ordinary care and diligence to extin- 
guish it, and if no effort is made to do so, the right | 
to recover for loss or injury to the property is barred 
by contributory negligence. 


to the jury.°®? 


88. Svea Ins. Co. v. Vicksburg, etc., 
-R. Co., 153 Fed. 774; Morgan v. Mis- 
Souri, sete. Ra Co. 2108 Tex..331,,,193 
SW 134 [aff (Civ. A.) 146 SW 336]; 
Martin v. Texas, etc., R. Co., 87 Tex. 
117, 26. SW 10527 Texas, ete.,.R. Co. 
v. Tankersley, 63 Tex. 57. 

89. Martin v. Texas, etc., R. Co., 
Stehex, 1175 26) Siw, 110522 

90. Martin v. Texas, RCo, 
supra. 

91. Louisville, etc., R. Co. v. Smith, 
163 Ala. 141, 50 S 241 (one who places 
cotton on the platform of a warehouse 
not owned by him, situated near a 
track, is not bound to take steps to 
protect his cotton; this holding was 
based on the doctrine that it was not 
the duty of the owner of the cotton 
to anticipate négligence on the part 
of the railroad company). 

92. See supra § 1298. 

93. Union Pac. R. Co. v. Arthur, 
ZaColow Aw 595, 29) b Oe. 

94. Gulf, etc., R. Co. v. Johnson, 
54 Fed. 474, 4 CCA 447 (haystack two 
hundred and fifty yards from line of 
road); Louisville, ete., R. Co. v. Hart, 
119 Ind. 273, 21. NE 753, 5 LRA 549; 
Ellis v. New Orleans Great Northern 
R. Co., 169 Ga. 797, 126 S 64 (timber- 
land); Burlington, etc, R. Co. v. 
Westover, 4 Nebr. 268 (hay and straw 
ricks half mile from track). 

95. Gulf, etc., R. Co. v. Johnson, 
54 Wed. 474, 4 CCA 447. 

96. Ellis v. New Orleans, etc., R. 
Cowi69) a. 297, 126 S64) (the view, 
being taken that it is the duty of the 
railroad company to take precaution- 
ary measures to prevent the commu- 
nication of sparks by its locomotives). 

97. Slossen v. Burlington, etc., R. 
Co., 60 Iowa 215, 14 NW 244, 10 NW 
860; Kesee y. Chicago, etc., R. Co., 30 
Iowa 78, 6 AMR 643; Padgett v. Atchi- 
Son, ‘ete... R. Co., 7 Kan. A. 736,/52; P 
578; Hoffman v. Chicago, etc., R. Co., 
40 Minn. 60, 41 NW, 301; Karsen v. 
Milwaukee, etc., R. Co., 29 Minn. 12, 
11 NW 122; Gram v. Northern Pac. 
R. €o., 1° N. D. 252, 46 NW 972.. See 
Union Pac. R. Co. v. Ray, 46 Nebr. 
950, 65 NW 778 (failure to plow fire 


etc., 


And it has been held that refusal of 


5o2 50.8. 


breaks around land adjacent to the 
railway on which cut hay is lying in 
windrows is not per se contributory 
negligence). 

{a] Thus (1) it is not negligence 
per se for the owner of a field of 
shocked wheat about one and one- 
half miles from where the fire escaped 
to fail to make fire guards around his 
field of shocked wheat. Padgett v. 
Atchison, etc., R. Co., 7 Kan. A. 736, 
(2) And it cannot be held 
as a matter of law that one living 
on a prairie farm, four miles from a 
railroad, with intervening public high- 
ways and cultivated farms, is guilty 
of contributory negligence in not sur- 
rounding his premises with fire 
guards, such as are commonly regard- 
ed as sufficient to protect them from 
Prairie Mres esUimilonw ACR we COnnvs 
MeCollums 92) kane vA. 319% 4307 Pod. 
(3) Where one stacks hay on open 
prairie lands near a track with dry 
grass all around the hay and dry 
grass intervening from the stack to 
the railroad track, it is a question for 
the jury whether he is guilty of con- 
tributory negligence in failing to plow 
or burn a fire guard around the stack. 
Kansas Pac. R. Co. v. Brady, 17 Kan. 


380. 
98. Ft. Worth, etc., R. Co. v. Hap- 
good, (Tex.. Civ. A.) 184 SW 1075. 


Compare Great Northern R. Co. v. 
Coats, 115 Fed. 452, 53 CCA 382 (a 
direction by the adjoining owner to 
sectionmen not to’ burn grass on his 
land, but which does not ‘direct them 
not to remove the grass in some oth- 
er way, does not relieve the company 
from liability for setting fire thereto 
by its locomotives). 

99. Sullivan Timber Co. v. Louis- 
Ville; .etc., Co, 163 Ala. 125, 50S 
941. And see infra § 1310. 

[a] Thus a plea in an action for 
fire set by a locomotive, that defend- 
ant’s servants had negligently thrown 
a large quantity of inflammable 
grass and weeds in the street near 
plaintiff’s office and that, although 
there was danger of fire being com- 
municated to such grass and weeds 


Measure of owner’s duty; 


The 


from defendant’s locomotives, plain- . 
tiff negligently allowed such material 
to remain, was a sufficient defense. 
Sullivan Timber Co. v. Louisville, etc., 
R.. Co. 71638 Alai25, 50 S794, 

1. U.S.—Clark v. Kansas City, etc., 
R. Co., 129 Fed. 341, 64 CCA 19. 

Ala.—McCary v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 
18; Louisville, etc., R. Co. v. Sullivan 
Timber Co., 188 Ala. 379, 35 S 327. 

Ark.—Tilley v. St. Louis, ete, R. 
Co., 49 Ark. 535, 6 SW 8; St. Louis, 
etel;, Re -Conw., Hecht 38s Arikenonae 

Fla.—Florida East Coast R. Co. v. 
Smith, 61 Mla. 218, 55 S' 871: 

Ill.—Chicago, ete, R. Co. v. Pen- 
nell, 94 Ill. 448; Toledo, ete., R. Co. 
v. Pindar, 53 Ill. 447, 5 AmR 57; Illi- 
nois Cent. R. Co. v. McClelland, 42 
JHU Sosssiaie 

Ind.—Baltimore, ete., R. Co. v. Peck, 
68 Ind. A. 269, 114 NE 475; Lake Hrie, 
etc.,, R. Co. v. Kiser, 25 ind As 47/58. 
NE 505; Wabash R. Co. v. Miller, 18 
Ind. A. 549, 48 NE 663. 

Iowa.—Connable v. Chicago, etc., R. 
Co., 165 Iowa 230, 145 NW 304. 

Mass.—Perley v. Eastern R. Co., 98. 
Mass. 414, 96 AmD 645 (recognizing 
rule). 

Miss.—lIllinois, Cent. R. Co. v. Mc- 
Kay, 69 Miss. 139, 12 S 447. 

Mo.—Maxwell v. Quincy, etc., R. Co.,. 
(A.) 277 SW 949; Stewart v. Quincy, 
ae R. Co.,, 142) Mo. A;7322, 126 (Sw 

N. Y.—Hogle v. New York Cent., 
ClC kt COnec ome Unus bo. 

Or.—Strang v. Oregon-Washington 
Ry CUCr CO. 8a, Ore6 44) Os eaplesrie: 
Hawley v. Sumpter R. Co., 49 Or. 509, 
90 P 1106, 12 LRANS 526; Eaton v. 
Oregon R., ete. .Co., 19 Or. 391, 245 
AUS LOO OO aa Ad ics 

Pa.—Haverly yv. State Line, etc, 
R. Co., 135 Pa. 50,19 A 1013, 20 AmSR 
848; Decker v. New York Cent., etc., 
R. Co., 57 Pa. Super. 432; Hunter v. 
Pennsylvania R. Co., 45 Pa. Super. 
476; Hendricks v. Philadelphia, etc., 
R,, Co.,.44 Pa, Cow 575. 

Tenn.—Illinois Cent. R. Co. v. Fry, 
157 Tenn.. 376, 8 SW (2d) 368; Nor- 


degree of care. 
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measure of duty imposed in attempting to extinguish 
fires is ordinary care and diligence,” that is to say, 
such precautions as a reasonably prudent man would 
be expected to take under the cireumstances to pro- 
tect his property from destruction.® 
not bound to adopt means to extinguish or prevent 
the spread of fire which are unreasonable or of ex- 
treme difficulty* or extraordinarily hazardous;°® nor 
is he negligent in failing to attempt to extinguish 
the fire if his efforts would have been unavailing,® 
or if he makes a mistake of judgment as to the best 
method of extinguishing the fire,” or if he uses rea- 
sonable and bona fide efforts to stay the fire but which 
under the circumstances are ineffectual.® 
been held that the owner is not guilty of negligence 


ris v. Louisville, ete., R. Co., 6 Tenn. 
Civ. A. 163: 

Vt.—Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212, 78 A 958, AnnCas1913A 
640; Ide v. Boston, etc., R. Co., 83 Vt. 
66, 74 A 401; Stebbins v. Central Ver- 
mont R. Co., 54 Vt. 464, 41 AmR 855. 

Wis.—Brunner v. Minneapolis, etc., 
R. Co., 155 Wis. 253, 143 N 305, 144 
NW 986, 49 LRANS 166, 181; Austin 
vy. Chicago, etc., R. Co., 93 Wis. 496, 
57 NW 1129. 

[a] Reason for rule.—The law im- 
poses upon a person, who is injured 
or endangered by the negligence of 
another, the duty of using reasonable 
or ordinary care and exertions to re- 
duce the damages flowing from the in- 
jury or to avert the threatening dan- 


ger. 2 Thompson Negl. § 2327. 
{[b] Rule applied.—(1) Where fire 
was communicated to a _ building 


through the negligence of a company 
and a large sum of money in the 
building was burned, and it could 
have been secured with but slight ef- 
fort and without danger to the own- 
er, he was guilty of such contribu- 
tory negligence as would bar the right 
to recover the money so destroyed. 
Toledo, ete., R. Co. v..Pindar, 53 111. 
447,5 AmR 57. (2) Plaintiff, who saw 
that logs and stumps in his field of 
clover hay, which was about ready 
for cutting, were afire, which fire had 
been communicated from a railroad 
right of way being burnt off by the 
section crew, had knowledge that the 
section crew had gone to their homes, 
and yet took no steps to protect his 
clover hay from such fire, is guilty 
of contributory negligence, barring 
recovery for destruction of the hay by 
fire. Illinois Cent. R. Co. v. Fry, 157 
Tenn. 376, 8 SW: (2d) 363. (38) In an 
action to recover damages for the de- 
struction of woodland by sparks neg- 
ligently emitted from a locomotive, 
plaintiff is guilty of contributory neg- 
ligence as a matter of law where the 
evidence shows that he saw the fire 
soon after it started on the right of 
way abutting on another person’s 
property, and made no effort to ex- 
tinguish it, or to induce anybody else 
to extinguish it until two days after- 
ward when the fire reached his own 
Jand; and it is no excuse for him 
that he was a driving a young team at 
the time, if it appears’ that he could 
easily have driven the team to his own 
barn, which was not far away, and 
could have, at least, made an effort 
to put out the fire. Hunter v. Penn- 
sylvania R. Co., 45 Pa. Super. 476. 
(4) Where plaintiff in crossing the 
railroad track noticed a small fire on 
defendant’s right of way about ten 
rods from his meadow adjoining it, 
which fire had then burned about ten 
square feet of ground, and there was 
considerable combustible material on 
the right of way, he was negligent for 
not then extinguishing the fire, so as 
to bar a recovery for injury to his 
meadow by it after it burned along 
the right of way into his meadow, al- 
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safety.?° 


And it has 


though it would not have been de- 
stroyed had the direction of the wind 
not changed after plaintiff saw and 
passed the fire without extinguishing 
it. Stewart v. Quincy, etc., R. Co., 142 
Mo. A. 322, 126 SW 1003. (5) In an 
action for the burning of a barn 
caused by the dumping of fire from 
one of defendant’s engines, plaintiff 
was guilty of contributory negligence, 
where he saw defendant’s employees 
draw the fire, where there was dry 
litter between the dump and the barn, 
the wind was blowing from the fire 
toward the barn, the trainmen moved 


Damages occurring before discovery of fire. 
ligence of a property owner in failing to make an 
attempt to extinguish a fire negligently set out by a 
railroad company on his property will not defeat his 


away without extinguishing the fire, 
and he himself departed leaving the 
fire burning without any attempt to 
put it out. Decker v. New York 
Cent.,; ete., R..Co., (57 Pa.) Super, 432: 
{[c] Agents and employees.—(1) 
In the absence of the principal, it is 
the duty of the agent or employee, en- 
gaged with reference to the care or 
management of any property that is 
threatened with destruction by fire 
caused by neglect of another, to make 
reasonable effort to avert the injury, 
and the neglect of the agent or em- 
ployee in this respect is the failure 
of the principal. St. Louis, etce., 
Co. v. Hecht, 38 Ark. 357; Illinois 
Cent. R. Co. v. McClelland, 42 111.355; 
Hawley v. Sumpter R. Co., 49 Or: 509, 
90 P 1106, 12 LRANS 526; Richmond 
v. McNeill, 31 Or. 342, 49 P 879. (2) 
But agents or employees of the own- 
er in another business not connected 
with the property are under no legal 
obligation to protect it, and their 
omission to do so is not contributory 
negligence on the part of the own- 


er. St. Louis, etc., R. Co. v. Hecht, 
supra.:' San Antonio, etc., R. Co. v. 
Adams, (Tex. Civ. A.) 66 SW _ 578. 


(3) Accordingly, servants employed 
to weigh and receive cotton and to 
clerk in plaintiff’s store are under no 
legal obligation to make an attempt 
to save spokes made in a factory be- 
longing to plaintiff from fire negli- 
gently set out by a railroad company. 
St.; Louis; ete., RR. Co../v.4. Hecht, sui 
pra. 

[d] If owner or his agents or serv- 
ants arrive after property is on fire 
they must save what they can, or 
that omitted to be saved will go in 
mitigation of damages. St. Louis, 
etc., R. Co. v. Hecht, 38 Ark. 357. 

2. Haverly v. State Line, ete. R. 
ae 135 Pa. 50, 19 A 1013, 20 AmSR 

48. 

3 Clark v. Kansas City, etc., R. 

Co., 129 Fed. 341, 64 CCA 19; Chicago, 


6tGH IRE Co.9 Ve Willards UTP aie eas 
225; Ide. v. Boston, etc; Re Coy. 83 
Vt. 66, 74 A 401. 

4. Clark v. Kansas City, ete. R. 
Co., 129 Fed. 341, 64 CCA 19; Florida 


East Coast R. Co. v. Smith, 61 Fla. 
ZY ESHA Sols o WaDasius hag Conm. 
Miller, 18 Ind. A. 549, 48 NE 663; 
Connable v. Chicago, etc., R. Co., 165 
Iowa 230, 145 NW 304. See Bevier v. 
Delaware, etc., Canal Co., 13 Hun (N. 


T§ 1310 


in failing to extinguish a fire on the right of way 
where the fire was not of such a character as to 
impress a man of ordinary prudence with the be- 
lief that the danger to his property was immediate 
and pressing;® and that one, who spends his time 
in seeking to save a portion of his property from de- 
struction by fire and in attempting to prevent the 
spread of such fire, is not, by reason of such conduct, 
euilty of contributory negligence in not having 
herded his eattle and placed them in a position of 


Neg- 


Y.) 254 (recognizing rule). 

5. Wabash R. Co. v. Miller, 18 Ind. 
A. 549, 48 NE 663; Hawley v. Sump- 
ter.R. Co,» 49 Or: 509, 90) P 11063- 12 
LRANS 526. 

6. Tilley v. St. Louis, etc., R. Co., 
49 Ark. 5385, 6 SW 8; Baltimore, etce., 
R. Co. v. Peck, 68 Ind. A. 269, 114 NE 


475; Wabash R. Co. v. Miller, 18 
Ind. A. 549, 48 NE 663; Sugarman v. 
Manhattan El. R. Co., 16 NYS 533; 


Mills v. Chicago, ete., R. Co., 76 Wis. 
422, 45 NW 225. é 

7. Alabama Great Southern R. Co. 
v. Planters’ Warehouse, etc., Co., 153 
Ala. 241, 45 S 82. 


8. Indiana Clay Co. v. Baltimore, 


etc., R. Co., 31 Ind. A. 258, 67 NE 704; - 


Wabash R. Co. v. Miller, 18 Ind. ‘A. 
549; Connable v. Chicago, ete., R. Co., 
165 Iowa 230, 145 NW 304; Perley v. 
Eastern R. Co., 98 Mass. 414, 96 AmD 
645. See Haverly v. State Line, etc., 
R. Co., 135 Pa. 50,19 A 1013, 20 AmSR 
848 (whether a person who knows of 
the existence of a fire which is likely 
to spread to and destroy his own 
property has used reasonable care 
and diligence to prevent its so spread- 
ing, where, after he has gone away 
mistakenly supposing that it was out, 
his property is destroyed by the fire, 
is a question to be determined by the 
jury). 

[a] Rule applied.—After fire on 
defendant’s right cf way was com- 
municated to sawdust on plaintiff’s 
unoccupied premises, near to his 
buildings, he and his servants worked 
therewith until it was apparently 
wholly extinguished, and, believing 
it was so in fact, they did not return 
to examine it. It soon after began te 
smoke, and, although the smoke was 
seen by defendant’s trackmen, they 
did not take adequate steps to pre- 
vent it from spreading to plaintiff’s 
buildings, which it did several days 
thereafter, under an ordinary wind, 
or inform plaintiff of the reappear- 
ance of the danger. It was held that 
the efforts made by plaintiff to extin- 
guish the fire were reasonable, under 
the circumstances, and that the loss 
was due solely to defendant's negli- 
gence. Lake Erie, ete. R. Co. v. 
Kiser, 25 Ind. A. 417, 58 NE 505. 

9. Texas Pac. R. Co. v. Leon & H. 
Blum Land Co., (Tex. Civ. A.) 49 SW 
253 (fire set out on right of way by 
section hands to burn crossties). See 
Chicago, etc., R. Co. vy. Bautsch, 129 
Tll. A. 238, 26 (“It is not the law that 
whenever a farmer sees smoke on the 
right of way by the side of his land, 
indicating that there is fire upon the 
right of way, he must go upon the 
right of way and try to subdue the 
fire, under the penalty of not being 
permitted to recover for the damages 
which may afterwards be inflicted up- 
on him if he should not attend to it 
and if the fire should afterwards 
spread to his land’). 

10. Chicago, etce., R. Co. v. Willard 
117-1, A. 225; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1310-1313]. 


right to recover for injury occurring before discoy- 


ery of the fire.14 
[§ 1311] j. Miscellaneous. 


notes hereto.?? 


[§ 1312] 3. As Proximate Cause of Injury. Un- 
der the general rule,** the mere fact that the property 
owner is guilty of negligence in respect to the fire 
which causes his injury does not necessarily pre- 
clude: him from reovering therefor on the ground of 
but if must also appear 
that such negligence is the proximate cause of the 
injury, or in other words, that he has done some 
act or omitted some duty which is the proximate 


contributory negligence; 


11. Stebbins v. Central Vermont R. 
Co., 54 Vt. 464, 41 AmR 855; Beebe 
v. Minneapolis, ete., R. Co., 175 Wis. 
234, 182 NW 7438, 185 NW 177. 

12. See cases infra this note., 

[a] Invited peril.—(1) Where the 
owner of land on which there is a 
track owned by himself (Spear v. Mar- 
qiuette, etc, “Ry ‘Co., 49 Mich. (246,13 
NW 610; Marquette, etc., R. Co. v. 
Spear, 44 Mich. 169,,6 NW 2062, 38 
AmR 242), (2) or a sidetrack placed 
there by a railroad company under 
Special contract with him (Mann v. 
Pere Marquette R. Co., 1385 Mich. 210, 
97 NW 721), invites the company to 
operate one of its locomotives over 
such tracks for his benefit, knowing 
that the locomotive is defective and 
dangerous, he is guilty of such neg- 
ligence as will preclude a recovery 
for injury to his property by fire com- 
municated by the defective locomo- 
tive. (3) Especially is this true 
where at the time the fire was com- 
municated a high wind was blowing 
and the premises were covered with 
dry shavings and other combustible 
matter. Mann v. Pere Marquette R. 
Co., supra. (4) And it is immaterial 
that the company had promised to re- 
pair it “sometime,” the locomotive be- 
ing employed by the owner of the 
property from day to day with the 
knowledge that the repairs were not 


made. Marquette, etc, R. Co. v. 
Spear, supra. 7 
[b] Failure of shipper to remove | 


refuse or litter after loading cars.— 
Where a railroad company maintains 
a platform on its right of way for 
public use in loading and unloading 
its cars and as a necessary incident 
to its use for that purpose more or 
less refuse falls upon the ground, a 
shipper using the platform and mak- 
ing no more than the usual amount 
of litter is under no duty to remove 
it, and it was erroneous for the court 
to hold as a matter of law that his 
failure to do so constituted contribu- 
tory negligence which would preclude 
him from recovering for loss from 
fire started by a locomotive communi- 
eated to his property through such 
accumulated refuse. Erickson  v. 
Pennsylvania R. Co., 170 Fed. 572, 95 
CCA 652. 

[ec] Leaving combustibles on land 
of another between owner’s land and 
track.— Where a fair association cuts 
down weeds outside of its grounds, 
and between those grounds and a rail- 
road track, and leaves the weeds to 
dry out and lie where they had fallen, 
and fire is communicated to these 
weeds by a locomotive, and thence 
communicated to the association’s 
buildings, the question of its contribu- 
tory negligence should be submitted 
to the jury. Omaha Fair, etc., Assoc. 
v. Missouri Pac. R. Co., 42 Nebr. 105, 
60 NW 330. 

[ad] Personal injury of infants.— 
Where a child, while in its parents’ 
home, is injured by fire escaping from 
a passing locomotive, and igniting its 
clothing, its parents cannot be held 
negligent for placing it in an exposed 


Other 
which the questions of contributory negligence and 
assumption of risk are considered are set out in the 


RAILROADS 


is [bl C.J:]\ | 1183 


cause-of the injury, either by contributing to the set- 


ting of the fire or to the damages resulting there- 


decisions in from.14 


position, since they are not to be 
hampered in the use of their home by 
the fact of its being near a railroad, 
nor required to secrete their child 
for the purpose of protecting it from 
the unlawful acts of others. Gulf, 
etc, KR.’ Coiv. Johnsons) (Lex? Civ. AS) 
51 SW 531 [rev on other grounds 53 
SW 374]. 

[e] Special contract as affecting 
contributory negligence.—A contract 
by which defendant railroad com- 
pany builds a siding to plaintiff’s fac- 
tory which requires plaintiff ‘‘to exer- 
cise the greatest care in the manage- 
ment of the siding herein provided 
FO GP ie also to use such means 
and care generally as will tend to 
avoid accidents of any kind,’ does 
not require plaintiff to keep the right 
of way and tracks adjacent to the lot 
on which the factory was constructed 
free from, and clear of, combustible 
material, but has reference to the 
owner’s duties in using the siding in 
receiving and shipping goods, and the 
owner’s duties are confined to the cars 
and other obstructions upon the sid- 
ing for the transaction of that busi- 
ness," Pittsburgh, ete., R..Co. Vv. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766. 

13. See Negligence § 528. 

14. Cal.—F lynn v. San Francisco, 
etc., R. Co., 40 Cal. 14, 6 AmR 695. 

Iowa.—Liming v. Illinois Cent. R. 
Co., 81 Iowa 246, 47 NW 66. 

Kan.—Union Pac. R. Co. v. Hddy, 
2 Kan. A. 291, 42 P 413. 

Miss.—Breister v. Illinois Cent. R. 
Co., 84 Miss. 338, 86 S 142. 

Sees v. Pacific R. Co., 45 Mo. 
322); 
Mo. A. 504. 

N. J.—Wiley v. West Jersey R. Co., 
44 N. J. L. 247. t 

N. C.—Doggett v. Richmond, etce., 
Re Cons Nig Cago0)- 

Or.—Hartford F. Ins. Co. v. Central 
R. Co., 74 Or. 144, 144 P 417. 

Pa.—Philadelphia, etc., R. Go. v. 
Hendrickson, 80 Pa. 182, 21 AmR 97. 

Tex.—Furst-Edwards v. St. Louis 
Southwestern R. Co., (Civ..A.) 146 SW 
1024; St. Louis Southwestern R. Co. 
v. Crabb, (Civ. A.) 80 SW 408; Paris, 
ete., ak. "Co. Vv. aNesbitt. (Civ ly Ag )i38 
SW 243; Houston, etc., R. Co. v. Mc- 
Donough, 1 Tex. A. Civ. Cas. § 651. 

Va.—Norfolk, etc., R. Co. v. Per- 
row, 101 Va. 345, 43 SE 614. 

Wis.—Gibbins v. Wisconsin Val- 
ley R. Co., 62 Wis. 546, 22 NW 533. 

Ont.—McLaren v. Canada Cent. R. 
Co, 32 Us CC. Bi2324 

[a] Proximate cause illustrated.— 
Where the owner of buggies wrapped 
in .paper, without defendant’s per- 
mission, placed them ten or fifteen 
feet from defendant’s sidetrack or its 
right of way, near inflammable mat- 
ter, which the company had negli- 
gently allowed to accumulate there, 
and the property is destroyed by fire, 
the proximate cause of the damage is 
leaving the buggies so wrapped in an 
exposed condition whether the fire 
originally started in the material left 
along the right of way by defendant 


Reed v. Missouri Pac. R. Co., 50. 


Nevertheless, in the absence of statute pro- 
viding otherwise,+> if negligence of the owner is the 
proximate cause of the injury, the owner cannot re- 
cover, although the company may have been guilty 
of negligence in a greater degree.1® 

[§ 1313] J. Contracts for Exemption from Lia- 
bility—1. Validity—a. In General. 
road company may not contract for exemption, whol- 
ly or partially, from liability for damages caused by 
fire, in derogation of its duty to the public as common 
carrier,'’-18 in its private capacity as owner of prop- 
erty, it may, by a valid contract,1® be relieved from 
lability for damages by fire caused by its negli- 


While a rail- 


or in the wrappings of the buggies. 
Chicago, etc., R. So. v. Cook, 18 Wyo. 
435102 P 657. 

[b] What is not proximate cause. 
—Where, in an action for the destruc- 
tion of plaixtiff’s fence by fire, it ap- 
peared. that, plaintiff's fence was 
three fourths of a mile from the fence 
which was first ignited by sparks 
emitted from an engine of defend- 
ant, but was connected with it by a 
continuous line of fence joined to- 
gether by intermediate landowners, 
and that the owner of the fence which 
originally caught on fire was guilty 
of contributory negligence, it was 
held that the negligence of plaintiff in 
connecting with such fence was re- 
mote and did not affect his right to 
maintain the action. Doggett v. Rich- 
mond, etc.,.R. Co; (8 N.C. 305. 

15. See Negligence §§ 595-599. 

16. Missouri Pac. R. Co. v. Haynes, 
1 Kan. A. 586, 42 P 259. 

[a] Law will not compare degrees 
of negligence as between the owner 
of. the property and the company, 
where each party has been wanting in 
the care and caution that prudent per- 
sons ordinarily exercise. Missouri 
Pac. R. Co. v. Haynes, 1 Kan. A. 586, 
42 P 259. 

[b] In Tllinois (1) where the so- | 
called doctrine of comparative negli- 
gence was formerly recognized, the 
right of recovery of: an owner of 
property injured by fire negligent- 
ly set out by a railroad company de- 
pended on whether the negligence of 
the company was greater than that 
of the landowner. If it was not, no 
recovery could be had for the injury 
inflicted. Chicago, etc., £5 COP ye 
Simonson, 54. Ill. 504, 5 AmR 155; 
Great Western R. Co. v. Haworth, 39 
Ill. 346. (2) However, the doctrine of 
comparative negligence has been ex- 
pressly repudiated in later decisions 


of the courts of that state. See Neg- 
ligence § 595. 
17-18. See Carriers § 209. Seealso 


Rundell v. Lehigh Valley R. Co., 254 
Pa. 529, 532, 98 A 1054 [quot Cyc]. 
19. General requisites and validity 
see Contracts 13 C. J. p 214. i 
[a] Duress.—(1) Such a contract 
when entered into freely cannot be 
said to have been entered into under 
duress (Keystone Mfg. Co. v. Hines, 
85 W. Va. 405, 102 SH 106), (2) and 
neither such corporation nor its as- 
signs or Sublessees can avoid the con- 
tract on such ground (Keystone Mfg. 
Co. v. Hines, supra). (3) Where a 
company had the right to discontinue 
the maintenance and operation of @ 
sidetrack for plaintiff, his agreement, 
in consideration of its agreement to 
continue their maintenance and opera- 
tion, to assume the risk of sparks 
from its locomotives, was not ob- 
tained by duress, although the com- 
pany’s agent threatened plaintiff with 
taking out his switch and throwing 
him out of business if he did not 
make the agreement. Porter v. New 
York, ete, R. Co., 205 Mass. 590, 91 
NE 875. . 
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gence.”° 


DD) 


property’? 


20. Niederhaus vy. Jackson, 79 Ind. 
A. 551, 137 NE 623; Orient Ins. Co. v. 
Northern Pac. R. Co., 31 Mont. 502, 78 
P 1036; Kansas City Southern R. Co. 
v. Keffer, 96 Okl. 63, 220 P 361; White 
v. Canadian Northern Ontario R. Co., 
24 OntWN 358. See also Rundell v. 
Lehigh Valley R. Co., 254 Pa. 529, 532, 
98 A 1054 [quot Cyc]; and cases infra 
notes 21-24. 

[a] Reasons for rule.—(1) The 
theory on which these contracts are 
upheld is that the company in making 
them acts in a private capacity in 
which it owes no duty to the public 
to exercise care (Griswold v. Illinois 
Cent. R. Co., 90 Iowa 265, 57 NW 843, 
34 LRA 467; Slocumb v. Raleigh, etc., 
RiCo:, 8h65 IN--O. 355, SL ee SoDe Nian— 
chester Marble Co. v. Rutland R. Co., 
100 Vt. 232, 136 A 394, 51 ALR 628), 
(2) that it is under no obligation to 
make these contracts and may accord- 
ingly impose any conditions that it de- 
sires (Surface v. Chicago, etc., R. Co., 
191 Ill. A. 261; Niederhaus v. Jack- 
son, 79 Ind. A. 551, 137 NE 623; Man- 
chester Marble Co. v. Rutland R. Co., 
supra) (3) and which the other party 
to the contract is willing to accept 
(Niederhaus v. Jackson, supra), (4) 
as a consideration for entering into 
the contract (Niederhaus v. Jackson, 
supra). (5) The public, it is said, has 
no interest in the question as to which 
of the parties shall suffer for the loss. 
Hartford F. Ins. Co. v. Chicago, etc., 


Re Com U.P Ss 915 20 5SCU S38. 440s 
ed. 84; Griswold v. Illinois Cent. R. 
Co., 90 Iowa 265, 57 NW 8438, 34 LRA 


467; Slocumb v. Raleigh, etc., R. Co., 
165° N. C. 338, 81 P3385; Manchester 
Marble Co. v. Rutland R. Co., 100 Vt. 
232, 136 A 394, 51 ALR 628. 

21. U. S.—Hartford F. Ins. Co. v. 
@hicaso,etes7 R. ‘Co. Li5..Ue Se 98 20 
SCt 33, 44 L. ed. 84 [aff 70 Fed. 201, 17 
CCA 62, 30 LRA 193 (aff 62 Fed. 904); 
Southern R. Co. v. Stearns, 28 F. (2a) 
560 [certiorari den 279 U. S. 838 mem, 
49 SCt 252 mem, 73 L. ed. 985 mem]: 
Reeder v. Northern Pac. R. Co., 283 
Fed. 786; Milton Mfg. Co. v. Chicago, 
etc., FR. Co., 237 Bed. 1138; Southern 
R. Co. v. Blunt, 165 Fed. 258; Sa- 
vannah F. & M. Ins. Co. v. Pelzer Mfg. 
Co., 60 Fed. 39. 

Ala.—McKinney v. Mobile, etc., R. 
Co., 215 Ala. 101, 109 S 752, 48 ALR 
998; Adler v. Western R. Co., 192 Ala. 
507, 68 S 361; Alabama Great South- 
ern Ra CO. 2 Vv. ’‘Demoville, 167 Ala. 292, 
52 S 406. 

Cal.—King y. Southern Pac. Co., 109 
Cal. 96, 41 P 786, 29 LRA 755; Ste- 
phens v. Southern Pac. Co., 109 Cal. 86, 
41 P 783, 50 AmSR 17, 29 "LRA 751. 

Ga. i i Cor, 
122 Ga. 711, 50 SE 945. 

z Tll.— Atwood Vv; Chicazo,, “ete.,! oR: 
Co., 313 Ill. 59, 144 NE 351 [aff 929 Il. 
A. 711; Checkley v. Illinois Cent. R. 
Co., 257 Ill. 491, 100 NE 942, 44 LRA 
NS 1127, AnnCas1914A 1202 [aff 171 
Tll. A. 203]; Graves v. Toledo, etce., 
R. Co., 202 Ill. A. 478; Samuel v. Wa- 


bash R. Co., 193 Ill. A. 521: Surface 
v. Chicago, ete., R. Co., 191 Till A. 261. 
Ind.—Niederhaus v. Jackson, 79 


Ind. A. 551, 137 NE 623. 
Iowa.—New York Ins. Co. v. Chica- 
go, etc., R. Co., 159 Iowa 129, 140 NW 
373; Griswold v. Illinois Cent. R. Co., 
90 Iowa 265, 57 NW 843, 24 LRA 647. 


R. Co., 94 Kan. 590, 146 P 


seph, etc., 
1134. 
Ky.—Greenwich Ins. Co. v. Louis- 


Accordingly, a railroad company may: pro- 
vide for such exemption as a consideration of per- 
mitting another to erect and use buildings”? or store 
on its right of way, depot grounds, or 
other lands owned by it, provided the contract does 
not embrace property for the injury or destruction 
of which the company is liable as a common ¢ar- 
rier; and this doctrine applies with equal force to 
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ville, ete., R. Co., 112 Ky. 598, 66 SW 
411, 67 SW 16, 23 KyL 2014, 99 AmSR 
313, 56 LRA 477. 

Mass.—New York Cent. R. Co. v. 
William Culkeen, etc., Co., 249 Mass. 
71, 144 NE 96. 

Minn.—James Quirk Milling Co. v. 
Minneapolis, ete., R. Co., 98 Minn. 22, 
107 NW 742, 116 AmSR 336. 

Mo.—Ordelheide v. Wabash R. Co., 
175 Mo. 337, 75 SW 149, 172 Mo. 436, 
72 SW 684 [aff 80 Mo. A. 357]; Ruther- 
ford v. Wabash R. Co., 147 Mo. 441, 48 
SW. 921; Equitable F. & M. Ins. Co. 
V.. St. Loniss etc), Ri Co., eL3as Nios sAc 
48, 114 SW 546; Hahn vy. Missouri, 
ete., R. Co., 80 Mo. A. 411; American 
Cent. Ins, Ce. v..Chicago, ete., R. Co., 
74 Mo. A. 89. 

N. C.—Slocumb v. Raleigh, etc., R. 
Co., 165 N. C. 338, 81 SE=335.° 

N. D.—Northern Pac. R. Co. v. Mc- 
ve 9 IN. D.-73, 81 NW, 52,47; RA 

Oh.—Mansfield Mut. Ins. Co. v. 
Cleveland, etc., R. Co., 74 Oh. St. 30, 77 
NE 269. 

Pa.—Rundell v. Lehigh Valley R. 
Co., 254 Pa. 529, 532, 98 A 1054 [quot 
Cyc]; Decker v. New York Cent., etc., 
Ri Co.,. 57 Pa. Super, 432. 

Ss. C.—Palmetto Lumber Co. v. 
Southern R. Co., 151 SE 279; Bates- 
burg Cotton Oil Co. v. Southern R. 
Co., 103 S. C. 494, 88 SE 360. 

Tenn.—Cincinnati, etce., R. Co. v. 
Saulsbury, 115 Tenn. 402, 90 SW 624. 

Tex.—Walling v. Houston, etc., R. 
Co., (Civ. A.) 195 SW 232; Woodward 
Ve Mt, Worth ete: Ra Co. ob hex. Civ. 
A. 14, 79 SW 896. 

Vt.—Manchester Marble Co. v. Rut- 
land R. Co., 100 Vt. 232, 136 A394, 51 
ALR 628 (recognizing rule). 

[a] Thus a company leasing part 
of its right of way for a coal house 
is not acting in the capacity of a com- 
mon carrier and may validly stipu- 
late that it shall be exempt from lia- 
bility for loss by fire communicated 
by sparks or otherwise. Woolbridge 
V. Ht. Wiorthsete,, Ri Cor 3S. hex.) Ciwve 
A. 551, 86 SW 942. 

[b] Liability of agents or servants 
under contract.—A stipulation of a 
lease of a portion of a right of way, 
stating that the railroad should not 
be liable for damages by fire escaping 
from locomotives operated upon the 
lessor’s railway, cannot be construed 
as protecting merely the railroad, and 
leaving its agents and servants liable. 
Surface v. Chicago, etc., R. Co., 191 Ill. 
A. 261. 

22. Bartee Tie Co. v. Jackson, 281 
Tl. 4520197 NEie1007 “faff 206° Ti. Ar 
393]; German-American Ins. Co. v. 
Southern R. Co., 77 S. C. 467, 58 SEH 
837, 12 AnnCas 495. 

[a] Thus, where cotton is depos- 
ited on the premises of a railroad com- 
pany under an agreement that it re- 
main on the premises of the company 
without its consent at the sole risk of 
the shipper until tendered and accept- 
ed for shipment, the company was 
not liable for loss by fire from its lo- 
comotive. German-American Ins, Co. 
v. Southern R. Co., 77 S. C. 467, 58 SE 
337, 12 AnnCas 495. 


23. Marshall v. Maryland, etc., R. 
Co. 31) Del 17 02112 2A. 526 Teit 
Cyc}. 

24. U. S.—Sunlight Carbon Co. v. 


St. Louis, etce., R. Co., 15 F. (2d) 802. 


Ga.—Davis v. Gossett, 30 Ga. A. 
576, 118 SH 773. 
Ill.—Terminal R. Assoc. y. Cain- 


[§ 1313 


similar contracts of a company leasing buildings 
owned by it adjacent to its track.” 
under which companies construct industrial switch- 
es, spurs, or sidetracks, to serve industrial plants 
situated on property owned by others in consideration 
of exemptions therein contained from liability for 
loss by fires negligently caused by the companies, 
have likewise been held valid.?# 


So contracts 


Hurley Lumber Co., 241 Ill. A. 364. 

Kan.—Thirlwell v. Payne, 108 Kan. 
700, 196 P 1068. 

La.—Thomason v. Kansas. City 
Southern R. Co., 122 La. 995, 48 S 432. 

Md.—Adamstown Canning, ete., Co. 
v. Baltimore, etc., R. Co., 137 Md. 199, 
142 A 286. 

Mass.—Porter v. New York, etc., R. 
Co., 205 Mass. 590, 91 NE 875. 

Mich.—Mann v. Pere Marquette R. 
Co., 135 Mich. 210, 97 NW 721. 

R. I.—Richmond v. New York, etc., 
Re Co.,, 26 eR lee 2 2.5) 58: pAuatO te 

S. C.—Williams v. Hines, 128 S. C. 
102, 121 SE 600; Salley Oil Mill v. 
Southern R.-Carolina Div., 108 S. C. 
131, 98 SE 336; Batesburg Cotton Oil 
Co. v. Southern R. Co., 103 S. C. 494, 
44 SE 360; Mayfield v. Southern R.- 
Carolina Div., 85 S. C. 165, 67 SE 132. 

Tenn.—Carolina, etc., R. Co. v. Una- 
ka Springs Lumber Co., 130 Tenn. 354, 
170 SW 591. 

Tex.—Missouri, etc., R. Co. v. Car- 
ter, 95 Tex. 461, 68 SW 159; Talley v. 
(Civ. A.) 176 SW 


ant dors Wssn| KC 2 

W. Va.—Keystone Mfg. Co. v. Hines, 
85 W. Va. 405, 102 SE 106; West Vir- 
ginia Pulp, ete., 'Counvs Baltimore, etc., 
EV UCO- 7 OM Va. 549, 84 SE 334. 

[a] Rule applied.— Where parties 
ene sawmill plants a'djoining but 
not upon a right of way entered into 
a contract with a railroad company by 
which the company built spur tracks 
to their mills for the purpose of ship- 
ping in supplies and shipping out 
products of the mills and by which 
the company was exempted from lia- 
bility for injuries by fires negligently 
caused by them, the contract was 
held valid. Mann v. Pere Marquette 
R. Co., 135 Mich. 210, 97 NW 721; Mis- 
souri,ete,, R. Co. v. Carter 95lrex. 
461, 68 SW 159. 

[b] Consideration.—(1) The estab- 
lishment of a switch or sidetrack at a 
given point for the convenience of a 
private business, with the agreement 
not to remove it without reasonable 
notice and the implied obligation to 
maintain it in order and furnish cars 
and receive shipments there, is a suf- 
ficient consideration for a promise by 
the proprietor of such business to re- 
lease the company from liability for 
damages to his property at that place 
by fire communicated from its loco- 
motives. Missouri, etc., R. Co. v. Car- 
ter, 95 Tex. 461, 68 SW 159; Talley v. 
Gulf, etc., Re Co. (Text Civ FAD) enG 
Sw 65. To same effect West Vir- 
ginia Pulp, etc., Co. v. Baltimore, ete., 
R. Co., 75 W. Va. 549, 84 SH 334. (2) 
A company being un’der no obligation 
to continue maintenance or operation 
of sidetracks, its agreement to con-— 
tinue both is sufficient consideration 
for the agreement of the person for 
whom this was to be done that he 
would assume all risks to his build- 
ings on the sidetracks from sparks 
from the company’s’ locomotives. 
Porter v. New York, etc., R. Co., 205 
Mass. 590, 91 NE 875. 

[c] Sidetrack constructed wholly 
on company’s land.—(1) It has been 
held that a contract between a com- 
pany and an abutting landowner ex- 
empting the railroad from liabilities 
for negligence in the operation of a 
siding wholly on the right of way and 
subject to its exclusive control is void 
as against public policy, although the 
siding was constructed originally to 
accommodate such owner at the joint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1314] b. Effect of Special Statutory and Con- 
stitutional Provisions. Relating to common carriers. 
Contracts exempting a railroad company from lia- 
bility for damages to buildings on its right of way 
from fire caused by its negligence are not invalidated 
by laws making carriers liable for damages irrespec- 
_ tive of negligence?® or prohibiting contracts by them 

in exemption of liability.2° And it has been held 
that such contracts are not in violation of a consti- 
tutional provision that “no common earrier shall be 
permitted to contract for relief from its common 
law liabilities.’’27 

Relating to railroad companies in general. A rail- 

road company may, when acting in its private ea- 
pacity, relieve itself from an absolute liability im- 
- posed by statute for setting fire to property as well 
as from lability resulting from negligence,?® and a 
statute requiring railroad operators to keep their 
rights of way free from combustible materials and 
imposing a liability for damages resulting from fire 
from operation of the road, has no application to 
tenants on the right of way whose leases exempt the 
company from liability for damages for injury or 
destruction by fire or other causes incident to the 
operation of the railroad.?® So a contract between 
a railroad company and a private corporation where- 
by, in consideration of the latter’s release of the 
railroad compariy from liability for fire, the com- 
pany agreed to build and maintain a private side- 
expense of the parties, the siding to 


remain the exclusive property of the 


: (recognizing 
company. Stoneboro, ete., Ice Co. v. 
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LOOR Water 232; iis 394, 51 ALR 628 
rule). 
Lumber Co. v. Southern R. Co., (8. C.) 


[51 C.J.J 1185 


track over its right of way and adjoining land for 
the private use of the corporation, is not invalidated 
by a statute imposing certain duties upon railroad 
companies in respect of removing combustibles from 
their rights of way and putting out fires thereon and 
on adjoining lands, and providing a penalty, for any 
violation of its provisions.®° 

Expressly avoiding contracts for exemption. 
Statutes making. railroads liable for the negligent 
burning of buildings on their rights of way, notwith- 
standing provisions to the contrary in leases ex- 
ecuted by them,*! have been upheld as .a valid ex- 
ercise of the police power.?2 Such a statute has 
been held to apply in a case where the lease was 
executed before the enactment thereof but the fire 
occurred thereafter;*? but it has been held also 
that the statute does not necessarily render the lease 
void in toto and that a clause in the lease, providing 
that, if the exemption therein provided for legally 
failed, the lessor should have the full benefit of any 
insurance affected by the lessee on structures erect- 
ed on the premises, is valid and enforceable.** 

[§ 1315] 2. Construction, Operation, and Effect— 
a. In General. In accordance with general princi- 
ples,?® contracts or leases of the character under con- 
sideration will be construed most’ strongly against 
the lessor or party granting the contract.°° They 
operate as an absolute bar to the recovery of any 
damages included within their terms.?7 But they 
[a] Reason for rule.—A contract 


does not undertake to absolve a rail- 
road company from its duties and lia- 


See Palmetto 


Lake Shore, ete., R. Co., 238 Pa. 289, 
291, 86 A 87 (‘However such siding 
may have been constructed primarily 
to accommodate some individual ship- 
per, its use cannot be refused to oth- 
ers Similarly situated and under like 
conditions. Any shipper then or 
thereafter doing business at any point 
on the line of the siding, could not be 
denied under like conditions equal fa- 
cilities with those allowed another. 
It is none the less devoted to public 
use because of the fact that it was 


constructed primarily for the conven- | 


jience of a single shipper. It must be 
open to all, and becomes quite as much 
impressed ‘with public use as any 
other track of the company’). (2) 
There is, however, authority to the 
contrary, the court holding that in 
making a lease of its lands to private 
shippers and placing thereon a switch 
or siding for their use, a company is 
not performing a public duty such as 
will invalidate a stipulation in the 
lease whereby the lessee agrees not 
to hold the company liable for fires 
occurring on the leased premises 
through its negligent acts. Slocumb 
V. Raleigh, ete, R. Co., 165 N: C. 338, 
81 SE 335. 

25. Griswold v. Illinois Cent. R. 
Co., 90 Iowa 265, 57 NW 843, 34 LRA 
647; Manchester Marble Co. v. Rut- 
land R. Co., 100 Vt. 232, 136 A 394, 
51 ALR 628 (recognizing rule). See 
also Carriers § 209. 

[a] Thus a provision in a lease of 
property on the right of way that the 
lessee will protect and save harmless 
the company from all liability for 
damages by fire accidental or negli- 
gently communicated is not against a 
statute providing that “any corpo- 
ration operating a railway shall be 
liable for all ‘damages by fire that is 
set out or caused by operating of any 
such railway.’ Griswold v. Illinois 
Lent. R. Co., 90 Iowa 265, 275, 57 NW 
843, 34 LRA 647. 

26. Griswold v. Illinois Cent. R. 
Co., supra; Missouri, etc., R. Co. v. 
Carter, 95 Tex. 461, 68 SW 159; Man- 
chester Marble Co. v. Rutland R. Co., 
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-in the 


151 SE 279 (as sustaining’ this view). 

27. Greenwich Ins. Co. v. Louis- 
ville; ete:; R-Co., 112) Ky. 598,66 SW 
411, 67 SW 16, 23 KyL 2014, 99 AmSR 
313, 56 LRA 477. 

28. Sunlight Carbon Co. vy. St. 
Louis, ete., R. Co. 15 F. (2d) 802; 
Ordelheide v. Wabash R. Co., 175 Mo. 
337, 75 SW 149; Hahn v. Missouri, 
etc., R. Co., 80 Mo. A. 411; Mansfield 
Mut. Ins. Co. v. Cleveland, etc., R. Co., 
Ufahhe St. 30, 77 NE 269, 6 AnnCas 

“The reasoning justifying the rule 
latter case,” it is said, “is 
equally applicable to the former.” 
Sunlight Carbon Co. v. St. Louis, etce., 
R. Co:, 25°F: (2d) 802, 805.; ‘Contraec- 
tual relief from negligence see supra 
§ 1313. 

[a] Buildings on right of way.— 
Thus contracts exempting a railroad 
company from liability for damages 
to buildings placed on its right of way 
by virtue of contract, from fire caused 
by the negligence of the company, 
are. not invalidated by statutes mak- 
ing railroad companies liable for dam- 
ages by fire. from locomotives irre- 
spective of negligence and author- 
izing the company to insure such dam- 
ages. Ordelheide v. Wabash R. Co., 
175 Mo. 387, 75 SW 149; Wabash R. 
Co. v. Ordelheide, 172 Mo. 436, 72 SW 
684; Hahn y. Missouri, etc., R. Co., 80 
Mo. A. 411; American Cent. Ins. Co. 
v. Chicago, etc., R. Co., 74 Mo, A. 89. 

[b]) Contracts for industrial side- 
tracks.—A contract for the construc- 
tion of sidetracks to serve an indus- 
trial plant situated on property owned 
by others in consideration of exemp- 
tion from liability for loss by fires 
negligently caused by the company is 
not in violation of a statute imposing 
absolute liability on a company for 
damages from fire originating from 
the operation of its road. Sunlight 
Carbon Co. v. St. Louis, ete., R. Co., 
15 F. (2d) 802. 

29. Cooper vy. Northern Pac. R. Co., 
212 Fed. 533. 

30. Keystone Mfg. Co. v. Hines, 85 
W. Va. 405, 102 SE 106. 


bilities to the state or public in gen- 
eral arising out of the statute. ‘‘Re- 
gardless of the contract it remained 
liable to others and subject to indict- 
ment and punishment for any failure 
on its part to obey the law; the gen- 
eral public was in no way concerned 
with the contract between the railway 
companies relied on by defendant. 
The same principles should obtain in 
its enforcement as in the case of any 
other contract.” Keystone Mfg. Co. 
aA ener: 85 W. Va. 405, 411, 102 SE 


31. See statutory provisions. 

32. Retail Lumberman’s Assoc. v. 
Chicago Great Western R. Co., (lowa) 
180 NW 652; Atna Ins. Co. v. Chica- 
go Great Western R. Co., 190 Iowa 
487, 180 NW 649, 16 ALR 249. 

33. Retail Lumberman’s Assoe. v. 
Chicago Great Western R. Co., (Iowa) 
180 NW 652; Attna Ins. Co. v. Chica- 
go Great Western R. Co., 190 Iowa 
487, 180 NW 649, 16 AUR 249, 

34. Queens Ins. Co. v. Chicago, etc., 
R. Co., 201 Iowa 1072, 1076, 206 NW 
804. 

“We are of the opinion that the con- 
tract is divisible in the sense that it 
is not nécessarily wholly invalid, and 
that the provision relating to insur- 
ance upon the building proceeds af- 
firmatively upon the theory that the 
remaining portions of the contract 
might not be upheld by the court. It 
is a sort of saving clause expressed in 
the alternative. We are of the opin- 
ion that it is not, for these reasons, .~ 
invalidated by the provisions of the 
statute. The authorities relied upon 
by appellant do not conflict with this 
view.’’ Queen Ins. Co. v. Chicago, ete., 
R. Co., supra. 

35. See Carriers § 234. 
Contracts § 516. : 

36. Manchester Marble Co. v. Rut- 
land R. Co.,,100 Vt. 232, 186 A 394, 51 
ALR 628. 

37. Porter v. New, York,. ete., R. 
Co., 205 Mass. 590, 91 NE 875; Salley 
Oil Mill v. Southern R.-Carolina Div., 
108 S. C. 131,98 SE 336. And see 
cases supra § 1313. - 


See also 
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do not absolve from liability for gross, willful, and 
wanton negligence in failing to extinguish fires neg- 
ligently set out.°§ 

[§ 1316] b. Who Bound by Contract—(1) In 
General. While there is some authority to the con- 
trary,®® the weight of authority is to the effect that 
provisions for exemption from liability for loss by 
fire due to the negligence of railroad companies em- 
bodied in contracts or leases*® are not binding on 
third persons whose property was stored on the prem- 
ises which were the subject of the lease or contract, 
and do not prevent a recovery for injury to, or de- 
struction of, such property by fire.44 And this is 
so whether they had notice of such provisions*? or 
not,** the question of notice of the exemption being 
immaterial as a matter in which third persons have 
no interest.44 And it is likewise of no importance 
that the company had no notice that the property 
of the third person was stored on the premises,*® or 
that he was a stock holder in the corporation which 
had leased the premises.*® 

Mortgagee of goods in building on leased premises. 
Where the lessee of railroad property under a lease 
exempting a railroad company from liability for in- 
juries caused by fire due to its negligence erected a 
building on the demised premises and gave a chat- 
tel mortgage on its stock of goods therein and the 
mortgagee had no notice either actual or constructive 
of the lease of the exemption, it was held that the 
exemption should be construed merely as a contract 
of indemnity whereby the lessee was to protect the 
company from all claims, and therefore the mortga- 
gee, not knowing of the covenant, might reéover, 
where the mortgaged property was burned through 
the negligence of the company.‘? 

[§ 1317] (2) Assignee or Subtenant. There is a 
diversity of opinion as to whether a provision for 
exemption from liability for loss by fire caused by 
its negligence on property leased by a railroad com- 
pany*® is binding on the assignee. In some juris- 
dictions, it is held that the assignee is not bound by 

38. Palmetto Lumber Co. v. South-| tiff stored hay 
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in the warehouse, 
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the exemption, the view being taken that it is a per- 
sonal covenant and not a covenant running with 
the land;*® but the weight of authority is to the 
effect that the exemption is a covenant running with 
the land and that the assignee of the lease is 
bound thereby,®® and that this is so, although the 
assignee had no actual notice of the provision for 
exemption.®>! Where a lease of a warehouse on a 
right of way which exonerated the railroad from 
damages for fires, and gave the tenant, his sueces- 
sors or assigns, an option to continue the lease for 
another term of ten years on giving notice sixty days 
prior to its termination, was assigned to another, who 
continued in possession after the expiration of the 
term, and four months thereafter notified the com- 
pany that, as assignee of the lease, he held possession 
under the terms of the lease for another period of 
ten years, the assignee was bound by the covenant 
of exoneration, whether that covenant was, prior to 
the expiration, merely personal, and not binding on 
the assignee, since he had not exercised his option of 
renewal in the time limited, and the consent of the 
railroad to another term thereafter was sufficient 
consideration for his agreement to hold under the 
terms of the lease.°? It has been held, however, that, 
where one who purchased a building on ground leased 
from a railroad under a lease which exempted the 
company from liability for fire and provided against 
assignment without consent of the lessor was in- 
formed that a new lease was necessary and to have 
the old lease canceled, which was done, and where 
the company notified him that he was occupying with- 
out lease, he did not become a tenant under the lease 
and the company was liable for destruction of the 
property by fire caused by sparks from its locomo- 
tive.>? ’ 

Subtenant. Since there is privity neither of con- 
tract nor of estate between the lessor and the sub- 
lessee unless the sublessee-attorns to the original 
lessor,°* it has accordingly been held that a subten- 
ant of a lessee of a railroad company under. a lease 
43. Texas, etc, R. Co. v. Watson, 


ern. Cou GSC.) 151s SHS 197 Wey - 
stone Mfg. Co. v. Hines, 85 W. Va. 405, 
102 SE 106. 

39. City of New York Ins. Co. v. 
Chicago, ete., R. Co., 159 Iowa 129, 140 
NW 373. 5 

40. See supra § 1313. 

41. U. S.—Texas, etc., R. Co. v. 
Watson, 190 U. S. 287, 23 SCt 681, 47 
L. ed. 1057 [aff 112 Fed. 403, 50 CCA 
230]; Reeder v. Northern Pac. R. Co., 
283 Fed. 786. 

Ala.—Alabama Great Southern R. 
ie v. Demoville, 167 Ala. 292, 52 S 

Cal.—King v. Southern Pae. Co., 109 
Cal. $6, 41 P 786, 29 LRA 755. 

Mo.—Walker v. Missouri Pac. R. 
Co., 68 Mo. A. 465. 

Mont.—Orienf Ins. Co. v. Northern 
Pac. R. Co., 31 Mont. 502, 78 P.1036. 

Okl.—Kansas City Southern R. Co. 
vw... Kefféer,.96 OKl. 63,220, P 36h: 

Tex.—McAdams v. Missouri, ete., R. 

-Co., 19 Tex. Civ. A. 82, 45 SW 936. 

[a] Thus (1) a bailor of goods 
stored in a warehouse built on a right 
of way under a lease exempting the 
company from liability for damages to 
the lessee by fire due to its negligence 
may recover for the destruction of 
his property negligently set on fire by 
the company. King v. Southern Pac. 
@o., 109 "Cale 96; 41 -Pr786, 29° RAS: 
(2) Where defendant leased a portion 
of its right of way to be used in con- 
structing a warehouse with a stipu- 


lation that defendant would not be li- 


which was rented from the owner of 
the warehouse for that purpose, it 
was held that defendant was liable to 
plaintiff for the destruction of the 
hay by fire through its negligence. 
Kansas City Southern R. Co. v. Keffer, 
96 Ol. 63,220 P 361. 

[b] Partnership of which lessee a 
member.—A lease providing that the 
lessee shall.assume all risk of fire 
from any cause to any buildings on 
the premises leased and their contents 
has no application to property in a 
building placed on the leased property 
of which the lessee is not the individ- 
ual owner but in which he has an in- 
terest as partner. Ordelheide v. Wa- 
bash R. Co., 80 Mo. A. 507. 

{c] Purchaser of property from 
party to contract.—A contract of the 
character under consideration does 
not relieve a railroad company from 
liability to a person who purchased 
grain and cotton seed stored in a 
building on the right of way with 
reference to which there was such a 
contract between the owner and the 
company. The fact that the property 
destroyed was purchased from ohe to 
whom the railroad would not have 
been liable for its loss as long as it 
remained his property does not affect 
the operation of the rule. McAdams 
V-uMissourlwete., OR. Co., 19 Rex Civ, 
A. 82, 45 SW 936. 

42. King v. Southern Pac. Co., 109 
Cal. 96,° 41° PP 786;°29" LRA “755 Mec- 
Adams v. Missouri, ete., R. Co., 19 


able for damages from fire, and plain- * Tex. Civ. A. 82, 45 SW 936. 


1902s S.1287,023 SCt 681, \47 tetede 
1057 [aff 112 Fed. 408, 50:-CCA 230]; 
Reeder v. Northern Pac. R. Co., 283 
Fed. 786; Walker vy. Missouri Pac. R. 
Co., 68 Mo. A. 465. 

44. King v. Southern Pac. Co., 109 
Cal. 96, 41 P 786, 29. LRA 755. 

45. Alabama Great Southern R. Co. 
v. Demoville, 167 Ala. 292, 52 S 406. 

46. Orient Ins. Co. v. Northern 
Pac. R. Co., 31 Mont. 502, 78. P 1036. 

47. Milton Mfg. Co. vy. Chicago, 
etc., R. Co., 237 Fed. 118 (the condi- 
tion cannot be held applicable to the 


mortgage on the theory that it was 


a covenant running with the land, the 
giving of a chattel mortgage not 
amounting to a conveyance, and the 
lessee not parting with his interest). 

48. See supra § 1313. 

49. Atwood v. Chicago, etc., R. Co., 
313 Ill. 59, 144 NE 351. 

50. Graves v. Toledo, etc., R. Co., 
202 Ill. A. 478;. Kennedy v. Iowa State 
Ins, Co. 2119: “Woway 29, 9 fen Wa rsodes 
Wooldridge v. Ft. Worth, ete., R. Co., 
38 Tex. Civ. A. 551, 86 SW 942; Key- 
stone Mfg. Co. v. Hines, 85 W. Va. 405, 
102 SE 106. 


51. Keystone Mfg. Co. v. Hines, 
supra. 
52. Adler v. Western R. Co., 192 


Ala. 507, 68 S 361. 

53. Pittsburgh, etc., R. Co. v. Mex- 
ico, EK, -ete3""Co., 785) Inds A427 e149 
NE 573. See Kennedy v. Iowa State 
Ins. Co., 119 Iowa 29, 91 NW 831 (as 
tending to sustain this view). 

54 See Landlord and Tenant § 111. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1317-1320] 


exempting the company from liability for injuries for 
fire caused by its negligence is not bound by such 
~exemption;°® but a contrary view has been taken | 
holding that the subtenant is bound by the exemp- 
tion,®® whether he had actual notice of it or not.>” 
[§ 1318] c. Property Subject to Exemption—(1) 
The exemption®® does not extend to 
property of third persons, strangers to the lease or 
contract, whose property was stored on the premis- 
Nor does it extend to property of the lessee 
which, although on the leased premises when de- 
stroyed by fire, had passed into the custody and con- 


In General. 


es.59 


trol of the railroad company.®°® 


55. Wooldridge v. Ft. Worth, etc., 
RR. Co., 38 Tex. Civ. A. 551, 86° SW 942. 

56. Keystone Mfg. Co. vy. Hines, 85 
W. Va: 406. 102 SE 106. 

[a] Reasons assigned being that 
the lease contained a provision that 
it should “bind the lessee, its succes- 
sors, assigns,” etc., and that the rule 
under the decisions of the state is 
that, when the relation of landlord 
and tenant has been once established, 
it attaches to all who may succeed to 
the possession, through or under the 
tenant, whether immediately or medi- 
ately. Keystone Mfg. Co. v. Hines, 85 
W. Va. 405, 102 SE 106. 


57. Keystone Mfg. Co. v. Hines, 
supra. 

58. See supra § 1313. 

59. See supra § 1316. 

60. Samuel v.» Wabash R. Co., 193 


Til. A. 521. 

61. See cases infra this note. 

[a] Provisions held to exempt 
from liability.—(1) A release, execut- 
ed to a company on its granting per- 
mission to erect a building on its 
right of way, from liability for fire 
set by a locomotive to any building 
then on, or which might thereafter be 
placed on, the premises or personal 
property, or communicated to such 
building, and thence to other property 
upon or outside of the premises, ap- 
plies to buildings or parts of a build- 
ing both on and off the right of way 
if a fire set by a locomotive to a build- 
ing on the right of way is thence com- 
municated to a building or part of a 
building not on the right of way. 
Equitable F. & M. Ins. Co. v. St. Louis, 
ete., R. Co., 134 Mo. A. 48, 114 SW 
546. (2) Under a lease stipulating 
that the lessee should exonerate the 
company from all liabilities for dam- 
ages by fire “to any . . structure 
on the demised premises,” the lessee 
cannot recover the amount of loss by 
fire to a building and its contents 
owned by him and located partly on 
the premises of the railroad where, 
in the operation of the railroad, a fire 
was communicated to that part of the 
building on the demised premises. 
“The building was an entirety. The 
setting fire to that part of it on the 
right of way was the proximate cause 
of the entire loss. When that part of 
it was set on fire the probable conse- 
quence was that the entire structure 
would be a loss.’”’ Mansfield Mut. Ins. 
Co. v. Cleveland, etc:., R. Co., 74 Oh. 
St. 30, 37, 77 NE 269, 6 AnnCas 782. 

[b] ‘Provisions held not to exempt 
from liability.—(1) A lease of part of 
its right of way, providing that the 
lessee should assume all risk of dam- 
age “to the property of said: lessee” 
for loss by fire communicated by loco- 
motives, does not relieve the railroad 
company from liability for loss by 
fire communicated by locomotives ex- 
cept as to property situated on the 
right of way. Manchester Marble Co. 
v. Rutland R. Co., 100 Vt. 232, 136 A 
394, 51 ALR 628. (2) The provision 


-in a lease of a portion of a company’s 


right of way for a warehouse, that 
the company should not be liable for 
the burning ‘of property erected or 
stored on the rented premises,” does 
not apply to other property not on the 
right of way but connected with the 
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ises. 


{51 C.3.] 1187. 


[§ 1319] (2) Property Outside of Demised Prem- 
Whether or not the exemption extends to 
property outside of the demised premises depends on 
the provisions of the particular lease and the con- 
struction placed thereon by the courts.®* 

[§ 1320] d. Origin of Fire as Affecting Exemp- 
tion—(1) In General. 
ing the loss or injury complained of is of such origin 
as will confer exemption from liability on the com- 
pany whose negligence started the fire depends upon 
the terms of the particular contract or lease®? which 
is subject to the same general rules of construction 


Whether or not the fire caus- 


as other contracts and leases.®? 


leased premises. Kansas City, etc., R. 
Co. v. Blaker, 68 Kan. 244, 75 P 71, 64 
LRA 81. (3) A company made a lease 
of a part of its right of way, described 
by metes and bounds, to plaintiff, on 
which were certain chutes and sheds 
connected with his coal mine, and pro- 
vided that it should be exempt from 
damages from fire to any buildings 
“that may be erected on the land here- 
in leased, or their appurtenances or 
contents.” It was held that the word 
“appurtenances” did not include the 
coal mine, pit heads, or other of the 
mining property outside the land de- 
scribed in the lease, but that plain- 
tiff’s property within those limits was 
an appurtenance of that outside; and, 
this being true, the company was lia- 
ble for all the outside property de- 
stroyed by fire communicated by its 
engines to the property situated on 
the leased premises, and from it to 
that outside, the two being connected 
by sheds, etc. Rutherford v. Wabash 
R. Co., 147 Mo. 441, 450, 48 SW 921. 

62. U. S.—Sunlight Carbon Co. v. 
St. Louis, ete, R. Co., 15 F. (2d) 802; 
Cooper v. Northern Pac. R. Co., 212 
Fed. 533. 

Ala.—McKinney v. Mobile, etc., R. 
ex 215 Ala. 101, 109 S 752, 48 ALR 

Ill.—Checkley v. Illinois Cent. R. 
Co., 171 Ill. A. 203 [aff 257 Ill. 491, 100 
ne 942, 44 LRANS 1127, AnnCas1914A 
1206]. 

La.—Thomason v. Kansas_ City 
Southern R..Co., 122 La. 995, 48 S 432. 

Mich.—Standard Oil Co. v. Payne, 
220 Mich. 663, 190 NW 769. 

N. C.—Slocumb vy. Raleigh, etc., R. 
Coy 165 N.*C.0338) 61 SH 336. 

N. D.—Gladstone Equity Exch. Co. 
v. Hines, 47 N. D. 454, 182 NW 763. 

R. I-—Richmond v. New York, etc., 
FICO eNa Ol ite inna on Aca T Oils 

S. C.—Hill v. Southern R. Co., 131 
S. GC. 159, 126 SE 642; Mayfield v. 
Southern R.-Carolina Div., 85 S. C. 
165, 67 SE 132; People’s Oil, etce., Co. 
v. Charleston, etc., R. Co., 83 S. C. 5380, 
65 SE 733. 

Tenn.—Carolina, ete., R. Co. v. Una- 
ka Springs Lumber Co., 130 Tenn. 354, 
170 SW 591. 

Tex.—Walling v. Houston, etc, R. 
Co., (Civ. A.).195 SW: 232); Talley v. 
Gulf, etc., R. Co., (Civ. A.) 176 SW 65. 

W. Va.—West Virginia Pulp, etc., 
Covve Baltimoresy.etc!, RisCon. oye: 
Va. 549, 84 SE 334. 

[a] Originating from failure to 
keep right of way free from com- 
bustibles.—A lease of a portion of a 
right of way provided that the lessee 
assume all risk of loss, damage, or 
destruction to buildings or contents, 
or to any other property brought upon 
or in proximity to the leased premises, 
without regard to whether such loss 
was occasioned by a fire or sparks 
from locomotive engines, or. other 
causes incident to, or arising from, 
the movement of locomotives, or 
whether it was the result of negli- 
gence or misconduct of any person 
in the service of the company. It was 
held that the lease should be con- 
strued as exempting from liability 
from fire incident to, or arising from, 
railway operation, and not from fires 
due to the company’s violation of a 


statute making it the duty of railroad 
operators to keep their rights of way 
free from combustible material, and 
imposing a liability for damages from 
fire resulting therefrom; and hence it 
was no defense to an action for loss 
occasioned by a failure of the com- 
pany to keep its right of way free 
from combustible materials. Cooper 
v. Northern Pac. R. Co., 212 Fed. 533. 

[b] Originating from stovepipe in 
cook car.—Under a similar lease con- 
taining additional words “or in any 
respect from the operation of a rail- 
way,” it was held that the clause ‘‘op- 
eration of a railway” did not apply 
to, and relieve the company from lia- 
bility for, a loss occasioned by a fire 
set by sparks emitted from a stove- 
pipe in a cook car, which the company 
placed close to the elevator of the 
lessee, and permitted so to remain 
after the station agent had been noti- 
fied of the danger to which such ele- 
vator was being subjected. Gladstone 
Equity Exch. Co. vy. Hines, 47 N. D. 
454, 182 NW 763. i 

[c] “Originating within” leased 
land.—Where a lease of a’strip of its 
right of way at the side of its track 
exempts it from liability for “fire 
originating within” the strip leased, 
a fire burning property on the strip 
which results from a spark from an 
engine on the track outside the strip 
by being blown into it, the fire orig- 
inates within the strip. The spark is 
not the fire but the cause of it. 
“While a spark is fire, it is customary, 
when combustion ensues, to speak of 
it aS a cause, rather than the fire it- 
self.” Slocumb v. Raleigh,.ete., R. 
Co., 165 N. C. 338, 340, 81 SE 335. 

[ad] Not originating on right of 
way.—(1) Where a lease of part of a 
right of way provided for exemption 
from damage by fire set out by loco- 
motives in any buildings or other 
property placed or stored on the 
leased land and any buildings or other 
property connected therewith or in 
such proximity that fire may be com- 
municated therefrom, the company is 
not responsible to the lessee for loss 
by fire not originating on the leased 
premises but communicated thereto 
from contiguous buildings. McKin- 
ney v. Mobile, etc., R. Co., 215 Ala. 
101, 109 S 752, 48 ALR 998. (2) Where 
plaintiff, in consideration of defend- 
ant’s permission to allow certain 
warehouses to be placed on its right 
of way, agreed to indemnify defendant 
from loss by fire however resulting, 
“arising by reason of the presence of 
said warehouses or either of them up- 
on the right of way . - and the 
occupation and use by the licensee of 
the said right of way for the purposes 
aforesaid,” the warehousemen cannot 
recover for loss of cotton in a ware- 
house destroyed by fire communicated 
by sparks from an engine, although 
the fire originated on that part of the 
warehouse not located on the right of 
way. Regardless of where the fire 
originated, whether on or off the right 
of way, the location of the warehouse, 
although partly on the right of way, 
necessarily contributed to the loss or 
injury. Hill v. Southern R. Co., 131 
SiG. 159, 160, 126 SH) 642. 

63. See Contracts .§§ — 481-592; 
Landlord and Tenant §§ 459-493. 
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[§ 1321] (2) Fire Originating on Main Track or 
Sidetrack. Since the exemption is frequently con- 
tained in contracts for the construction of sidetracks 
or spur tracks to serve industrial plants situated near 
the railroad,®* it often becomes necessary to deter- 
mine whether the exemption extends to loss or injury 
by fire started on the main track as well as by fire 
started on the sidetrack or spur track; and, as in 
other cases,°* whether or not the exemption extends 
to fire started on the main track depends on the 
wording of, and the construction put upon, the par- 
ticular contract creating the exemption.®® 

[§ 1322] 3. Termination or Renewal of Contract. 
Where the contract under which exemption from lia- 
bility is claimed®’? has expired®’ or been terminat- 
ed,®°® it ceases to be available in favor of’ the railroad 
company.‘® However, where the lessee, after termi- 
nating the lease by serving notice in accordance with 
its provisions, continues to occupy the leased prop- 
erty, he is bound by a provision in the lease that the 
company shall not be liable for fires caused by its 
locomotives;*? but it has been held, under an ex- 
pired lease for a spur track not seasonably renewed, 
that the company cannot claim exemption from lia- 
bility,** especially. where the lessee has not used 
the spur track since the expiration of the lease.73 

[§ 1323] 4. Contract between Owner of Property 
and Third Person. A railroad company cannot take 


64. See supra § 1313. Ra Co., 
65. See supra § 1320. Which 
66. See cases infra this note. 

[a] Extending exemption.—Ex- 
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122 La. 995, 48 S 432. 
releases the company from 
damages to plaintiff's property along 
the spur track to plaintiff’s factory or 


ee ae 
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[§§ 1321-1325 
advantage of ‘a contract of exemption entered into 
between the person whose goods are injured or de- 
stroyed and a third person whose warehouse is on 
the company’s property, and in which the goods were 
at the time of injury." : 

[§ 1324] K.. Persons Entitled to Damages’*°—1. 
For Injuries to Property—a. In General. Either 
general or special ownership of property is essential 
to authorize a recovery for its negligent destruction 
by fire by a railroad company.’® Separate actions 
for damages caused by a railway fire cannot be main- 
tained by both the owner and an insurance company 
which paid part of the loss.** 

Assignor or assignee of claim for damages. One 
who has assigned his‘claim for loss by fire from a 
locomotive to his insurer upon receiving full insur- 
ance cannot maintain an action for such damages 
against the railroad company,‘* but he may recover © 
for loss or injury to uninsured property’® and for 
another’s claim assigned to him under a statute em- 
powering the court to give judgment for or against 
one or more of several claimants of defendant when 
justice requires it and to determine the parties’ rights 
as between themselves.®° 

[§ 1325] b. Holders of Legal or Equitable Title. 
One who has absolute title to land may, of course, sue 
for injury thereto by fire negligently set out by a 


71. Milton Mfg. Co. v. Chicago, 
etc., R. Co., 237, Fed. 118, 120. ‘ 
“He must be held to elect to con- 
tinue such possession, subject to all 


(4) 


emption from liability for fire orig- 
inating from locomotives on the main 
track is created by a contract for a 
sidetrack or spur track: (1) Which 
provides that the person for whom 
the spur track was built should as- 
sume all risk of damage to buildings 
near the spur track and their con- 
tents by fire communicated from loco- 
motives by sparks or otherwise, and 
release the company from all claims 
that might arise from such damages. 
Richmond v. New York, etc., R. Co., 
26 R. I. 225,58 A767. (2) Which pro- 
vides that the company shall be re- 
leased from damages “by reason of 
fire originating from tthe engines and 
locomotives of the railroad company.” 
West Virginia Pulp, etc., Co. v. Balti- 
more, ete., R. Co., 75 W. Va. 549, 84 
SE 334. (3) Which releases the rail- 
road from liability “for loss or dam- 
age by fire communicated by locomo- 
tive engines cr trains.” Mayfield v. 
Southern R.-Carolina Div., 85 S. C. 
165, 169, 67 SEH 132. (4) Which re- 
leases the railroad from liability for 
loss or injury caused by fire by rail- 
road engines or by fires caused in any 
other way. Talley v. Gulf, etc., R. 
Co.,. (Tex. Civ. A.) 176 SW 65. 

[b] Not extending exemption.— 
Exemption from liability for fire orig- 
inating from locomectives on the main 
track is not created by contract for 
a sidetrack or spur track: (1) Which 
provides that the company shall be 
released from damages resulting from 
fire from locomotives while on the 
spur track or originating on the right 
of way agreed to be furnished there- 
for by the company. People’s Oil, 
ete., Co. v. Charleston, etc., R. Co., 83 
S. C. 530, 65 SE 733. (2) Which re- 
leases the company for any loss or 
damage from fire set by, or communi- 
eated from, locomotives on or along 
the spur track. Carolina, ete., R. Co. 
v. Unaka Springs Lumber Co., 130 
Tenn. 354,170 SW 591. (8) Which re- 
leases the company from liability for 
property destroyed by fire from loco- 
motives engaged in work connected 
with the use of the spur track. 
Thomason v. Kansas City Southern 


for destruction of property resulting 
from the operation of the spur or 
maintenance of the right of way. 
Sunlight Carbon Co. v. St. Louis, etc., 
R. Co., 15 F. (2d) 802. (5) And where 
a railroad company had constructed 
a sidetrack alongside of gasoline dis- 
tributors’ buildings under contract 
exempting the railroad from liability 
from loss or damage by fire on the 
gasoline company’s premises, “arising 
from the operation of said track for 
the benefit’? of the gasoline company, 
the contract did not relieve the rail- 
road company from Hability for dam- 
age sustained on account of fire when 
the train on the main track ran 
through the open switeh into tank 
ears containing gasoline on the side- 
track, since such damage did not arise 
from the operation of the sidetrack 
for the benefit of the gasoline com- 
pany, but was proximately caused by 
the engineer’s negligence in operat- 
ing the train into the sidetrack 
through the open switch, notwith- 
standing the switch signal. Stand- 
ard Oil Co. v. Payne, 220 Mich, 663, 
190 NW 769. 

67. See supra § 1313. 

68. Rittenberg v. Atlantic Coast 
Line R. Co., 99 S. C. 488, 83 SE 600 
(as where a contract for a term of 
years has automatically expired). 

69. White v. Canadian Northern 
Ontario R. Co., 24 OntWN 358 (as 
where an industrial siding had been 
abandoned for industrial use as such 
and was without connection with the 
railroad). 

70. Rittenberg v. Atlantic Coast 
Line R. Co., 99 S. C. 488, 83 SE 600; 
White v. Canadian Northern Ontario 
R. Co., 24 OntWN 358 (after such 
abandonment, a provision in the sid- 
ing agreement that, should any goods 
of the licensee be injured or lost by 
negligent operation of the company’s 


railway, the licensee should not by | 


reason thereof have any claim against 
the company has no application, and 
a recovery may be had for the injury 
sustained by fire caused by negligence 
in operating trains on the main right 
of way). 


the conditions under which he held, 
while the lease was in force. He can- 
not, by his own wrong in remaining 
in possession in violation of the terms 
of the lease, place upon the lessor 
burdens from which, under the terms 
of the lease, the lessor was specifical- 
ly exempt.’ Milton Mfg. Co. v. Chi- 
cago, etc., R. Co., Supra. 

72. Rittenberg v. Atlantic Coast 
Line R. Co., 99 S. C. 488, 83 SE 600. 

73. Rittenberg v. Atlantic Coast 
Line R. Co., supra (where a contract 
between a railroad company and the 
owner of a Sawmill limited the liabil- 
ity for damages from fire to cases of 
gross negligence and provided that 
by giving thirty days’ notice before 
the end of the year for which the 
contract was made it could be re- 
newed for another year, several let- 
ters between the parties, the first be- 
ing written five months after expira- 
tion of the contract, in which no con- 
clusion was reached as to a renewal, 
did not renew the contract so as.to 
relieve defendant from liability for 
a fire which destroyed the mill, where 
it appeared that the spur track, the 
use of which was the consideration 
for the contract, was not used by 
plaintiff after expiration of the con- 
tract, and the presence of the spur 
track unused did not add to defend- 
ant’s fire risks). , 

74. Edwards v. Bonner, 12 Tex. 
Civ. A. 236, 33 SW 761. 

75. Collection of insurance as af- 
fecting right to recover see infra § 


Subrogation of insurer to rights of 
insured, against railroad company see 
Fire Insurance § 618. 

76. St. Louis, etc., R. Co. v. Hecht, 
38 Ark. 357; Strang v. Oregon-Wash- 
ington R., etc., Co., 88 Or. 644, 163 
PESTS , 

77.\ JPost Vsn Buffalo; (ete. Ra Cones 
Walk. (Pa.) 464. 

78. Strang v. Oregon-Washington 
R., ete., Co., 83.Or. 644, 163 P1181. 

79. Strang v.. Oregon-Washington 
R., ete., Co., supra. 

80. Strang v. Oregon-Washington 
R., etc., Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1325-1329] 


railroad company ;*! but one who has conveyed land 
has no right of action for injuries of the character 
One who has the equitable 
title to land’* or personal property®* may maintain 
an action for the negligent injury or destruction 
thereof by fire due to the negligence of a railroad 
company; and such right of action exists independ- 
ently of an assignment to him of the right of action 
by the holder of the legal title at the time of the 


under consideration.§’? 


fire.8® 


[§ 13826] c. Persons Having cual Possession. 
Persons having actual possession of property, real 
or personal, under claim of title, are prima facie en- 
titled to recover for injury to, or destruction of, such 
property by fire caused by the negligence of 4 
road company, and, in the absence of evidence show- 
ing an outstanding ‘adverse title to the property, may 
recover the resulting damage;8° and such possession 
will authorize a recovery not enly of damages to the 
land itself, but also damages for injury or destruc- 
So, also, one who has 


tion of crops, fences, ete.*7 


81. Bean v. Atlantie, etce., R.\ Co., 
58 Me. 82; Busby v. Florida Cent., 
etc RCo... 4571S .C. 302) 23) SH 200: 

[a] Title as security for debt.— 
pean y. Atlantic, etc., R. Co., 58 Me. 


[b] ‘Title by adverse possession.— 
The rule applies with equal force and 
effect where the-title was acquired by 
adverse possession. Busby v. Florida 


Gent., etes=R., Co., 245, S.-C) 312; 23) SH) 
oes See also Adverse Possession § 
82. Woodward v. Northern Pac. Ri 


Co., 16 N. D. 38, 111 NW 627. 
83. N. Y.—Van Inwegen v. Port 
Jervis, etc., R. Co., 41 App. Div. 628, 
58 NYS 405; Rood v. New York, etc., 
R. Co., 18 Barb. 80. 
N. C.—Mull v. Louisville, etc., R. 
COV Mo Ne Cn OS, C96. 9 B27. 


D.—-Woodward v. Northern Pac. 


N. 
ee ae, 38, 111 NW 627. 
C.—Bultman v. Atlantic Coast 
es Re Coy loses. C2612, 518, Ss4Sh 


279. 
Siretern Ry eCo. ws Bul- 
lard, (Civ. “ALS 127 SW 1152 
“The term ‘property,’ as applied to" 


lands, comprehends every species of 
title inchoate or complete. It is sup- 
posed to embrace those rights which 
lie in contract, those which are execu- 
tory, as well as those which are exe- 
euted.”’ Bultman vy. Atlantic Coast 
Line R. Co., supra. 

[a] Thus. (1) under a statute giv- 
ing a right of action to persons 
“whose property may be injured by 
fire,’ one having a contract to pur- 
chase land at the time it was injured 
by fire has such a property in the land 
as to entitle him to sue for the injury 
to it, such person being the equitable 
owner, although not holding the legal 
title. Bultman v. Atlantic Coast Line 
eS OO mel oes Ow Ola HOS e SL 2 Ger pO 
same effect Rood v. New York, etce., 
R. Co., 18 Barb. (N. Y.) 80. (2) Where 
plaintiff at the time of the fire had an 
enforceable contract to purchase the 
land, which he thereafter fully per- 
fected, he was entitled to recover the 
damages sustained thereby, although 
his vendor had both title and pos- 
session at the time of the fire. Tex- 
as, etc, R. Co. v. Bullard, (Tex. Civ. 
A.) 127 SW. 1152. 

84. Alabama Great Southern R. Co. 
v. Clark, 136 Ala. 450, 34 S 917. See 
Ridell, v. New York Cént., eteseRaiCo.; 
se Ne Yo OLS (as tending to sustain 
this view). 

85. Bultman v. Atlantic Coast Line 
R. Go.; 103 S. ©. 512,88 SE 279. 

86. Iowa.—Johnson v. Chicago, 
etc., R. Co., 77 Iowa 666, 42 NW 512. 

Minn. —McClellan v. St. Paul, etc., 
R. Co., 58 Minn. 104, 59 NW 978; 
Carner v. Chicago, etc., Reaacos 43 
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possession of personal property and a lien for work 
and labor expended on it has such an interest in the 
property as will entitle him to maintain an action for 
its negligent destruction by fire. 88 
possession as a bailee with license to use the prop- 
erty as long as he desires to do so may recover for 
injury to the property.®® 

[§ 1327] d. Persons Having Constructive Posses- 
To authorize a recovery for injury to land by 


And one who has 


fire negligently set out by a railroad company, actual 


i rail- | session. 


the property.°? 


Minn. 375, 45 NW 713. 

Nebr.—Burlington, ete... R. Co. v. 
Beebe, 14 Nebr. 463, 16 NW 747. 

Tex.—Missouri Pac. R. Co. v. Cul- 
lers,; 81. Tex. 382, 17 SW.19, 13-LRA 
542; International, etc., R. Co. v. Tim- 
mermann, 61 Tex. 660. 

Wash.—Spurlock v. Port Townsend 
SUM aa R..Co., 13. Wash. 29, 42 P 

Wis—Moore v. Chicago, etc., R. 
Co., 78 Wis. 120, 47 NW 273; ,McNarra 
v. Chicago, ete., R. Co., 41 Wis. 69. 

Can.—Canadian Pae. R. Co. v. Kerr, 
49 Can.)\S. C. 33) [dism japp 18) B.C? 
3889, 12 DomLR 425]. 

Man.—Gaudry v. Canadian Pac. R. 
Co., 11 Man. 69. See Dutton v. Cana- 
dian Northern R. Co., 26 Man. 493, 30 
DomLR 250, 21 CanRCas 294, 10 West 
Wkly 1006 (as perhaps sustaining 
this view). 

Compare Mathews v. Great North- 
ern R. Co., 7 N. D. 81, 72 NW 1085 
(to entitle one to recover damages 
for the destruction of property by fire, 
he must be the owner thereof; mere 
possession, such as would support an 
action for trespass de bonis asporta- 
tis, will not suffice). 

“We do not understand that in ac- 
tions of this character it is incumbent 
on a plaintiff to deraign title through 
writings from the sovereignty of the 
soil, or in some of the other methods 
in which title is acquired, but under- 
stand that an exclusive and peaceable 
possession of land furnishes prima 
facie evidence of ownership, which, if 
not rebutted, is sufficient to main- 
tain such an action as this.’ Pacific 
Express Co. v. Dunn, 81 Tex. 85, 86, 16 
SW 792. 

[a] Rule applied (1) where no at- 
tempt is made to rebut the prima 
facie case shown. McClellan v. St. 
Paul, etc., R. Co., 58 Minn. 104, 59 NW 
978. (2) Where plaintiff was in the 
quiet and peaceable possession of all 
the lands for the injury of which the 
action was brought, using them in 
various ways in connection with the 
raising of cranberries thereon, de- 
fendant not claiming title. Moore v. 
Chicago, ete., R. Co., 78 Wis. 120, 47 
NW 278. (38) In an action for negli- 
gent burning of hay made on leased 
land, plaintiff’s title to the hay is es- 
tablished prima facie when he shows 
that he leased the land, made the hay, 
and was in possession of it at the 
time it was destroyed. Johnson v. 
Chicago, ete., R. Co., 77 Iowa 666, 42 
NW 512. 

[b] One who is in possession of 
land as preémptor may maintain an 
action for such damages as he has 
sustained in consequence of the de- 
struction of timber growing upon the 
preémpted land. Canadian Pac. R. 


[§ 1329] f. Landlord and Tenant. 
rule permitting one in constructive possession of land 
to recover for injury thereto, or destruction thereof, 


possession of the land by plaintiff, otherwise entitled 
to recover,®® is not necessary, constructive posses- 
sion being sufficient.®1 

[§ 1328] e. Persons Having Neither Fitle nor Pos- 
One who has neither title to, nor possession 
of, the property injured or destroyed has no right. of 
action for damages for the destruction or injury of 


Within the 


Co. v. Kerr, 49 Can. S. C. 33 [dism app 
Labs C. 389, 12 DomLR 425]. 

87. International, ete. Rae Cove 
Timmermann, 61 Tex. 660; McNarra 
v. Chicago, etc., R. Co., 41 Wis. 69. 

88. Haverly v. State Line, ete., R. 
Co., 125|Pa. 116, 17 A 224, 

89. Jasper v. Wabash R. Co., (Mo. 
A.) 24 SW (2d) 243 (mules). 

90. See supra §§ 1324, 1325. 

91. Bacon v. Peoria, etc., R. Co., 
162)\Tll. A. 162; Carter v: Maryland, 
ote Ra Cor 112 Ma. 599 TTA SOL: 
Gilchrist- -Fordney CoO. ‘Parker, 109 
Miss. 445, 69 S 290; Simmons v. Kan- 
sas City, etc., R. Co., 201 Mo. A. 477, 
213 SW 149. And see infra § 1329. 

92. U. S.—Northern Pac. R. Co. v. 
Lewis, 162 U. S. 366, 16 SCt 831, 40 
L. ed. 1002. 

Iowa.—Murphy v. Sioux City, etce., 
ae Co., 55 lowaA73, 8 NW 320, 39 AmR 

Wash. —Spurlock vy. Port Townsend 
Smith R. Co., 13 Wash. 29, 42 P 520 
(dictum). 

Wis.—Reed v. Chicago, ete., R. Co., 
71 ere 399,37 INW: 225. 

B. C.—Kerr vy. Canadian Pae/R. 'Co,; 
TEP BLE 89> 

Man.—Gaudry v. Canadian Pac. R. 
Col, Ja Man.269% 

[a] Thus (1) one who, without 
permission or authority, cuts and. 
See hay on publie lands (Gaudry 

Canadian Pac. R. Co., 11 Man. 69), 
0) or on the land of another person 
(Murphy v. Sioux City, etc., R. Co., 55 
Iowa 473, 8 NW 320, 39 AmR 175), 
cannot recover for its negligent de- 
struction by fire. (3) And a person 
who, without authority, cuts wood 
from public lands of the United 
States, not mineral, or purchases such 
wood so cut, and leaves it, when cut 
or purchased, upon such publie lands 
near a railroad, has no right of pos- 
session of, or title to, or ownership in, 
it, and cannot maintain an action for 
its destruction by fire. Northern Pac. 
Ry Co: v. Lewis, 162° U.~S:..366516°SCt 
831, 40 L, ed. 1002 [rev 51 Fed. 658, 2 
CCA 446]. 

[b] In action for damages to va- 
cant and uncultivated land, to author- 
ize a recovery, it is incumbent on 
plaintiff to show title. Reed v. Chi- 
cago, etc., R. Co., 71 Wis. 399, 37 NW 
225. (To same effect see dictum in 
Spurlock v. Port Townsend South R. 


Co.,! 13. .Wash.- 295-42 PP’ 520 
[e] Prospective purchaser, under, 
B. C. Land Act (Can. Rev. St., [1911] 


ec 129) § 34, acquired no right what- 
ever in the land by staking it, and 
accordingly is not entitled to recover 
for destruction of the timber on the 
land which he intended to purchase. 
et ee Canadian Pac. R. Co., 18 B. 
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by fire,®* possession of a tenant is constructive pos- 
session of his landlord.®* So it has been held that 
an owner of cars leased to a railroad company may 
maintain an action for their negligent destruction by 
fire.’ But in the absence of exceptional cireum- 
stances,®® a landlord cannot sue for the destruction 
of grass growing upon the leased premises®’ or for 
destruction of a building on the leased premises 
owned by the lessee and not by himself.®® 

Right of tenant. A tenant occupying under a 
lease may recover the value of grass on the leased 
land negligently destroyed by fire,?® even though the 
lease is a verbal lease for more than a year and con- 
sequently invalid. A lessee may recover for injury 
to, or destruction of, a building? or nursery stock® 
placed on leased land by the lessee under an agree- 
ment that it may be removed by him. And it has 
been held that, where by the terms of the lease the 
lessee is bound to rebuild buildings which have been 
burned, the lessee of property on which the buildings 
burned are situated is entitled to recover full dam- 
ages for the destruction of the buildings.* A tenant 
from year to year has the right to recover for the 
destruction by fire of growing crops.® So a tenant 
at sufferance may recover fdr injuries by fire negli- 
gently set out to the extent of the damage to his 
possessory interest.® 

Right of sublessee. Where a lumber company own- 
ing houses occupied by its employees permitted an 


93. See supra § 1327. 

94. Bacon v. Peoria, etc., 
162 Ill. A. 162; Gilchrist-Fordney Co. 
v. Parker, 109 Miss. 445, 69 S 290; 3. 
Simmons y. Kansas City, etc., R. Co., 
201 MonreAS 2477, U 2132 Swe L49= Cult; 4, 
ete;, Re Co. v." Smith, 3) Tex. ‘Civ. As)|\Co.; 
483, 23 SW 89. 

[a] Thus (1) possession by a ten- 
ant of a landlord claimjng title to the 
land is sufficient to authorize him to 
sue for an injury of this character.| York, etc., R. Co., 
Simmons v. Kansas City, etc., R. Co., BeUOhio mete. 
201 Mo. A. 477, 218 SW 149. (2) In an 
action for damages for destruction 6. 
of an elevator by. fire, possession by 
plaintiff’s tenant is sufficient. Bacon 16 
Wen Peoria, ete., R.. Co. 162) 1. AR 62: 
(3) The owner of land may recover 8. 


Ris Co-, 2 


Texas, etc., 
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permitted to set up its invalidity). 
Adams v. St. Louis, etc., 
138 Mo. 242, 28 SW 496, 29 SW 836. 
Laird v. Connecticut, etc., R. Co., 
62 N. H. 254, 18 AmSR 564. 

Anthony v. New York, ete., R. 
162 Mass. 60, 65, 37 NE 780. 

“The effect of these covenants is 
almost, if not quite, enough to make 
the buildings personal property as be- 
tween the parties.” 
supra. 


R. 
Ind. A. 69, 30 NE 812. 
esas MOXKOY, 
4 Tex. A. Civ. Cas. § 256,16 SW 547. 
Blount-Decker Lumber Co. v. 
Martin, (Tex. Civ. A.) 190 SW 232. 
England v. Wabash R. Co., 


[§§ 1329-1332 


employee to sublet the house, the sublessee was not 
a trespasser and she may recover for the destruction 
of her household goods by fire negligently communi- 
cated by defendant’s locomotive.? And it has been 
held that, although parties are sublessees of a build- 
ing, contrary to the terms of a lease held by the lessee 
from a railroad company, the company will never- 
theless be liable to them for goods consumed by fire 
communicated to the building by the company.§ 

[§ 1330] g. Licensees. One who under license, 
express or implied, cuts hay on the land of another,?® 
or on publie lands of the United States,+° is the own- 
er thereof, and may maintain an action for its de- 
struction by fire negligently set out by a railroad 
company. 

Holder of an expired timber license, under a stat- 
ute providing that the license shall vest in the holder 
all rights of property in any trees, timber, or lumber 
cut within the limits of the license during the time 
thereof, is not entitled to recover for injury to the 
timber by fire set out by a railroad company, although 
the license was renewable, if the license has not in 
fact been renewed.'? 

[§ 1331] 2. For Injuries to Person—a. In Gener- 
al. As in the case of injury to, or destruction of, 
property,!* railroad companies are in general lable 
for personal injuries by fire which are caused by the 
neghgent operation of their roads.'? 

[§ 1332] b. Injured in Attempt To Extinguish 


Mo.—Greer v. St. Louis, ete., R. Co., 
173 Mo. A. 276, 158 SW 740. 

N. H.—Clark v. Boston, ete., R. Co., 
hee H. 428, 101 A 795, LRA1918A 


RCo, 


N. J.—Piraccini v. Director Gen. of 
Railroads; 95 Nv I.ks tai) AS sats 
36 ALR 294. 

» N. C.—Pegram v. Seaboard Air Line 
RAV Co, USING C80 Si bl a SRO oan 
AnnCas 214. 

N. D.—McTavish v. Great Northern 
RCo. 8 Na De sso (OmNIWe4sse 

Pa.—Fairchild v. Lehigh Valley R. 
Co., 24 Pa. Dist. 419. 

Tex. —Gulf, ete., R. 
(Civ, A.) 51 SW 531 
grounds 53 SW 374]; 
Weston: ete. sR Cos 


Anthony v. New 
Com. fey, 4 


Ve Morreys 
Co. v. Johnson, 
[rev on other 
Serafina v. Gal- 


114 (Civ. A.) 42 SW 


for damage to fences' by fires, al- 
though the land is in the possession of 
the lessee who is under obligation 
to make repairs, the obligation not re- 
quiring the lessee to replace improve- 
ments destroyed by the act of a 
stranger without his fault. Gulf, etc., 
R. Co. v. Smith, 3 Tex. Civ. A. 483, 
SW 89. 

95. Peoria, etc., R. Co. v. U. S. Roll- 
ing Stock Co., 28 Tle Awa oe 

96. Toledo, etc., R. Co. v. Farris, 
A (pL aA. 108. 

[a] Where tenant who testified in 
case made no claim to the destroyed 
crop and was in consequence estopped 
to set any claim in the future, defend- 
ant was not permitted to set up that 
the title to the crop was in plaintiff's 
tenant. Toledo, etc., R. Co. v. Farris, 
117 Ill. A. 108. 

97. Gulf, etc., R. Co. v. Smith, 3 
Tex. Civ. A. 483, 484, 23 SW 89 (“grass 
growing upon leased premises is as 
much the property of the lessee as 
crops produced upon the lands by 
his industry, and the lessor has no 
property in the grass pending the 
lease’). 

98. Dougherty v. Yazoo, etc., R. 
Co., 9 La. A. 295, 119 S 543 (per Mou- 
LON). 

99. Gulf, etc., R: Co. v. Smith, 3 
Tex. Civ. A. 483, 283 SW 89. 

1. International, etc., R. Co. v. Sea- 
Tights, Nex. Civ. A.) 593, 228 IS W389 
(since the railroad company, being a 
stranger to the contract. will not be 


Mo. A. 546, 551, 90 SW 111 (“The only 
recourse that defendant had against 
plaintiffs was for unlawful detainer, 
and whether they were guilty of un- 
lawful detainer is not a question tri- 
able in this case’’). 

9. Bullis v. Chicago, etc., R. Co., 76 
Iowa 680, 39 NW 245. See Texas, etc., 
Re Cowan Pippin, bo Rex Cis vA 4ia, 
127 SW 1153 (as sustaining this view). 

10. Mathews y. Great Northern R. 
Co. No De 81.) 72, NW 11085: 

“There is an implied license to the 
public to go upon the unappropriated 
public lands of the United States, and 
pasture stock thereon, and cut the na- 
tive grasses therefrom, for the pur- 
pose of making hay.’ Mathews v. 
Great Northern R.- Co., supra. 

11. Mid-Lakes Timber Co. v. 
nadiant; Pac Re Con CB. 6.) (1938) +4 
DomLR 922. 

12. See supra § 1243. 

13. Ga.—Hines v. Bellah, 26 Ga. A. 
361, 106 SE 559. 

Ill.—lllinois Cent. Co. v. Siler, 
229 Ill. 390, 82 NE 362, Rs LRANS 819, 
11 AnnCas 368. 

Iowa.—Glanz v. Chicago, etc., R. Co., 
119 Iowa 611, 93 NW 575. 

Ky. —Louisville, ete., R. Co. v. Hag- 
gard, 161 Ky. 317, 170 SW 956. 

Mich.—Rajnowski v. Detroit, etc., 
R. Co., 74 Mich. 20, 41 NW 847, 78 
Mich. 681, 44 NW 335. 

Minn.—Berg v. Great Northern R. 
Co., 70 Minn. 272, 73 NW 648, 68 AmSR 
524. 


And see cases infra § 1332. 

[a] Rule applied.—(1) Where 
through the negligence of a company 
in not keeping its engine in proper re- 
pair a dwelling house was set on fire, 
and a child asleep therein burned to 
death, such ‘death is not too remote 
from the neglect causing such fire to 
relieve the railroad company from lia- 
bility. Rajnowski v. Detroit, etc., R. 
Co., 74 Mich. 20, 41 NW 847, 78 Mich. 
681, 44 NW 335. (2) Where a child ‘ 
lying in its cradle in its parents’ 
home is injured by fire escaping from 
a locomotive negligently operated and 
defectively constructed by reason of 
the fire igniting its clothing, it is en- 
titled to recover for the injury so 
sustained. Gulf, ete., R. Co. v. John- 
son, (Tex. Civ. A.) 51 SW 531 [rev on 
other grounds 53 SW 374]. (3) Where 
a woman who was sick in her home 
near a railroad was injured by the 
smoke and heat from a fire negligent- 
ly started by the railroad company, 
the company is liable for such inju- 
ries, even though it did not know of 
her con‘dition. Louisville, ete., R. Co. 
v. Haggard, 161 Ky. 317, 170 Sw 956. 
(4) Where, by reason of a company’s 
negligence in failing to keep its right 
of way free from combustible matter, 
fire was communicated thereto by a 
passing locomotive, and by reason of 
the fire spreading to adjoining prem- 
ises a child was burned to death, the 
railroad is liable in damages therefor. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1332-1335] 


Fires. Applying the rule above stated,!* it has gen- 
erally been held that a recovery may be had by rea- 
son of personal injuries or death sustained by per- 
sons attempting to put out fires communicated to 
their property through the negligence of railroad 
companies, where they have acted with reasonable 
care and prudence,t® whether the injury resulted 
from actual contact with the fire'® or from overexer- 
tion,'” the view being taken that the negligence of 
the company is the proximate cause of the injury.'® 
In some decisions, however, a contrary view has been 
taken.*® And it has also been held that no one 
should be permitted to recover for injuries sustained 
in attempting to save property from fire in the case 
of obvious dangers such as no reasonably prudent 
man would, under the circumstances, ineur.?° 

Third persons. In some jurisdictions, it has either 
been held? or said?? that one’who, acting with rea- 
sonable prudence, voluntarily exposes himself to 
danger to save property of another in danger of de- 
struction by fire negligently set out by a railroad 
company and is injured while so doing is entitled to 
recover for such injuries. But in other jurisdictions, 
the contrary view is maintained.” 
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ployees burn grass On the right of way are not charge- 
able with negligence because they failed to take pre- 
cautions for the protection of infant trespassers 
whose presence was not reasonably to be antici- 
pated.*4 

[§ 1334] L. Actions?>—1. Form. In the absence 
of statute providing otherwise,?® general principles 
governing the form of actions for injuries caused 
by negligence?? apply in determining the form of ae- 
tion for injuries to property by fire negligently set 
out by a railroad company. 

[§ 1335] 2. By What Law Governed. In accord- 
ance with general principles,?* where the fire causing 
the damage occurred in another state, liability there- 
for is governed by the law of that state and not by 
the statutes of the state where the action is 
brought;?® and, it not ‘appearing that there is any 
statute in that state affecting the question, the rights 
of the parties must be determined by the common 
law of that state,?° which in the absence of proof to 
the contrary must be assumed to be the same as that 
of the state where the suit is brought.?1 Where 
property located in one state is burned by reason of 
a negligent act committed in another state or coun- 


[§ 1333] ¢. Trespassers. 


Greer v. St. Louis, etc., R. Co., 173 Mo. 
-A. 276, 158.SW 740. (5) Damages for 
personal injuries that directly result- 
ed to plaintiff ‘and his family from 
suffocation, and from ‘cold in being 
compelled to leave the burning build- 
ing at night, thinly clad, may be re- 
covered, but not for injuries resulting 
from sleeping on a roof. Serafina v. 
Galveston, ete., R. Co., (Tex. Civ. A.) 
42 SW 142. 

{b] Fire where children frequent. 
—Where a railroad employee acting 
under orders kindled a fire in a city 
near a pathway frequented by the 
public and by school children, with 
the acquiescence of the company, and 
near a playground for the purpose of 
clearing the land of combustible mat- 
ter, and a child, five years old, was 
soon afterward discovered, not far 
from the play ground, all in flames 


and she died by reason of the burns,- 


the company was guilty of such neg- 
ligence as authorizes a recovery for 
the injury resulting therefrom. Pir- 
accini vy. Director Gen. of Railroads, 
95 N.. Jd. 114, 112 A 311, 36 ALR 294. 

14. See supra § 1331. 

15. a. j 5 5 
Re OCommlaceGa. 25.60 Stl al Eines 
v. Bellah, 26 Ga. A. 361, 106 SE 559. 

Tt.—Tllinois Cent: “R. Co. \v. Siler, 
229 Ill. 390, 82 NE 362, 15 LRANS 
ST9s AT AnnCas 368 [aff HE Tey IN, Dije 

Towa.—Glanz v. Chicago, etc., R. Co., 
119 Iowa 611, 93 NW 575. 

Minn. —Berg v. Great Northern R. 
Co., 70 Minn. 272, 73 NW 648, 68 AmSR 
524, 


N. D.—McTavish v. Great North- 
ern. Co. 8.Ni 1D. °333) 79 NW 443. 

Pa.—Fairchild v. Lehigh Valley R. 
Co., 24 Pa. Dist. 419. 

[a] Reasons for rule.—(1) “One 
whose property is exposed to danger 
by another’s negligence is bound to 
make such effort as an ordinarily pru- 
dent person would to save it or pre- 
vent damages to it.” Illinois Cent. 
R. Co. v. Siler, 229 Ill. 390, 396, 82 NE 
362, 15 LRANS 819, 11 AnnCas 368. 
‘And see supra § 1310. (2) “It would 
be an intolerable state of law that 
would deprive a plaintiff of the right 
to recover damages for the destruction 
of his property by the wrongful act of 
the ‘defendant, where he failed to 
make all reasonable effort to save his 
property, and then declare the mere 
act of making such effort to be neg- 
ligence on his part, as matter of law.’ 
Illinois Cent. R. Co. v. Siler, 133 I11. 
A. 2, 10 [aff 229 Ill. 390, 82 NE 362, 15 
LRANS 819; 11 Ann. Cas. 368]. 


A company whose em- 


[b] Rule applied.—A company is 
liable in damages for the burning to 
death of a person whose clothing ig- 
nited while she was endeavoring, in 
the exercise of due care for her safe- 
ty, to save her dwelling house from 
fire which was spreading toward the 
house from the right of way, upon 
which it had been started by the nheg- 
ligence of the company. Illinois Cent. 
Re Co.yive Siler. 2290 BL 3-90-82) Nie 
362, 15 LRANS 819, 11 AnnCas 368. 

16... Glanz v. Chicago, ete. R. Co’, 
11$ Iowa 611, 98 NW 575; and cases 
supra note 15. 

£7.) | Glanzov.. Chicaso; ete, Re Co; 
119 Iowa 611, 98 NW 575. 

18. See cases supra note 15. 

“Tt is not unreasonable to hold, 
when the sparks escaping from an im- 
properly equipped engine of the de- 
fendant ignited combustible material 
which had been negligently permitted 
to accumulate on the right of way 
and in proximity to other combusti- 
ble material on the property of the 
plaintiff adjacent thereto, that the 
company should have foreseen and 
contemplated, as a natural if not in- 
evitable result of the fire thus caused, 
that the plaintiff, whose home was in 
immediate peril of destruction, would 
take such measures aS would obviate 
or lessen the danger to the threat- 
ened property; and to hold further, 
if the measures adopted were such 
as would have been used, and were em- 
ployed in the manner in which they 
would have been employed, by a per- 


son of ordinary prudence and fore-. 


thought, and yet, in despite of ordi- 
nary and reasonable care in doing 
what was both natural and commenda- 
ble, the plaintiff received injuries, that 
these injuries were the natural and 
probable consequences of the dan- 
gerous cause which had been orig- 
inally put in motion by the negligence 
of the defenidant.’’ Wilson v. Georgia 
Cent. R: Co., 132 .Ga.*215, 218, 63 SE 
1121, 

Proximate cause generally see su- 
pra § 1296. 

19. Logan v. Wabash R. Co., 96 Mo. 
A. 461, 70 SW 734; Seale v. Gulf, etc., 
R. Co., 65 Tex. 274, 57 AmR 602 (both 
holding that, where one attempts to 
extinguish fires negligently set on his 
premises, such attempt on his part, 
whether negligent or not, must be 
considered the proximate cause of his 
death due to injury sustained in mak- 
ing the attempt, and he cannot re- 
cover). 


20. Pegram v. Seaboard Air Line R. 


try, the cause of action is governed by the laws of 


ey 139 N. C. 303, 51 SEH 975, 4 AmSR 
14, 


21. liming v. Illinois Cent. R. Co., 
81 Iowa 246, 47 NW 66. 

22. Pegram v. Seaboard Air Line R. 
oe 139 JN. .C. 303,751 SH) 975, 4 AnnGais: 
23. Clark V. ~BOStOn, NeUC. Hake ee One 
78 N. H. 428, 430,101 A 795, LRA19184 
518 (where a railroad company was 
held not liable for injury to a fireman 
employed by a municipality while en- 
deavoring to extinguish a fire set 
by a locomotive, since it stood in no 
legal relation, however remote, to the 
fireman and owed no duty toward him 
to refrain from setting the fire. The 
conduct of the company, it was said 
‘is wrong only in the sense that it isa 
wrong to society at large. It may be 
a moral wrong and may be punishable 
on behalf of the public; but it is not 
a private legal wrong to individual 
members of the public, who of their 
own motion undertake to lessen the 
evil effects of the defendant’s derelic- 
tion from duty. The good Samaritan 
could not recover from the thieves the 
value of the oil and wine which he 
poured into the wounds of the tray- 
eler to Jericho. His recompense is 
the same today that it always has 
been.” And it was further held that 
the common-law rule is not changed 
by a statute making railroad compa- 
nies liable for damages to person or 
property from fires set by locomo- 


tives). 
24 Madden vy. Boston, ete., R. Co., 
G6, IN. E379, (83 2AY 12:9) 639) EVANS 


1058. 

Duty to trespassers generally see 
Negligence §§ 129-193. 

25. Statutes imposing absolute lia- 
bility as affecting right to maintain 
action at common iaw see supra § 
1250. ; 

26. See cases infra this note. 

[a] In Rhode Island by statute 
specially applicable to the New York, 
Providence and Boston Railroad Com- 
pany, such eompany may be sued in an 
action of debt for injuries to prop- 
erty by fire communicated from its 
locomotives, cars, or other vehicles. 
MacDonald v. New York, atec., R. Co., 
230m. DT. 558) 52 AU 58 


27. See Negligence §§ 602, 603. 
28. See Conflict of Laws §§ 35-38. 
29. Wallace v. New York, etc., R. 


Co., 208 Mass. 16, 94 NE 306. 

30. Wallace v. New York, etc., R. 
Co., supra. 

31. Wallace v. New York, etc., R. 


Co., supra. 


1192 [51 C.J.] 


the state where the property was situated.*? 
while the railroad company is lable under the com- 
mon law as administered in the state,** it is not lable 
under a state statute providing that the proprietor 
of every railroad shall be liable for all damages, to 
any person or property, caused by fire or steam, from 
any locomotive or other engine upon its road.?* Nor 
does the fact that the company is authorized by the 
legislature to operate a railroad in the state and does 
so operate one change the result, since at the time of 
the fire if was not exercising its corporate authority 
under the laws of the state, but under the laws of a 


foreign jurisdiction.*® 


[§ 1336] 3. Jurisdiction and Venue. 
and venue in actions to recover for injuries by fires 
set out by railroad companies may be, and frequent- 
ly are, regulated by local statutes.?° 


32. - Connecticut Valley Lumber Co. 


Me ens Cent. R. .Co%, 78 N. Be 553; 103 
» 
{a] The reason is that, if one while 


in one jurisdiction performs a negli- 
gent act which is the proximate cause 
of damage to property in another ju- 
risdiction, the location of the act is 
deemed at common law to be the same 
as that of the damage. Connecticut 
Valley Lumber Co. v. Maine Cent. R. 
Counts Ne EE 653,103. A263. 

33. Connecticut Valley Lumber Co. 
v. Maine Cent. R. Co., supra. 

34. Connecticut. Valley Lumber Co. 
v. Maine Cent. R. Co., supra. 

[a] True construction of statute 
limits its effect to railroads when op- 
erating locomotives upon roadbeds 
within the state, and it cannot be ex- 
tended to a company operating its 
engine in a foreign jurisdiction when 
the damage is done. Connecticut Val- 
ley Lumber Co. v. Maine Cent. R. 
Co.,. 78 N..He 553; 1038 A 263. 

35. Connecticut Valley Lumber Co. 
v. Maine Cent. R. Co., supra. 

36. See statutory provisions. 

[a] In Indiana (1) an action for 
injuries to real estate may be brought 
in the county in which the real estate 
is situated, although defendant has 
no agent or office for the transaction 
of business in the county. Indiana, 
etc., R. Co. v. Foster, 107 Ind. 430, 
NE 264. (2) The destruction of fences 
and growing pasture is an injury to 
real estate, within the meaning of 
such statute. Indiana, etc., R. Co. v. 
Foster, supra. (3) And it has been 
held that the fact that a claim for in- 
jury to personal property is joined 
with that for injury to real estate does 
not oust the jurisdiction of the court. 
Indiana, etc., R. Co. v. Foster, supra. 

[b] In Kansas an action to recover 
damages to real estate and the im- 
provements and crops thereon may be 
brought in any county where defend- 
ant may be summoned. Hill v. Mis- 
souri Pac. R. Co., 94 Kan. 254, 146 P 
351. 

{e] In Kentucky Civ. Code Pract. 
§ 62, providing that an action for an 
injury to real property must be 
brought in the county in which the 
subject of the action or some part 
thereof is situated, regulates the ven- 
ue of actions relating to injury to 
land, and § 73, fixing the venue of ac- 
tions against carriers, only covers 
other actions than those made local 
by § 62, so that an action against a 
railroad for the destruction of fences 
and timber by fire must be brought in 
the county where the land is situated. 
Gillen v. Illinois Cent. R. Co., 137 Ky. 
375, 125 SW 1047. 

[d] In Texas, under a statute au- 
thorizing suits against railroad cor- 
porations in any county through 
which or over which it extends or is 
operated, an action for injuries to land 
and personal property may be brought 
in any county through which the rail- 
road runs. Gulf, etc.; R. Co. v. France, 
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But 


[§ 1337] 4. Limitations.’7 
tions specially applicable to actions against railroad 
companies for injuries by fires caused by them have 
been enacted in some jurisdictions.*® 
of such statutes, general statutes of limitations ap- 
plicable to actions for tortious injuries to person or 
property would apply.®® 

[§ 1338] 5. Conditions Precedent. 
based on statutes to recover for injuries to property 
by fire communicated by locomotives, no prior notice 
of claim for damages and demand for payment is 
necessary,*® except where the statutes contain re- 


[§§ 1335-1339, 


Statutes of limita- 


In the absence 


In actions 


quirements to that effect.4 


Jurisdiction 


[§ 1339] 6. Defenses.*? 
to a railroad company*® or their condemnation for 
that purpose** does not bar the right to recover dam- 


A conveyance of lands 


ages for injuries to land not taken by fire negligently 


2 Tex. AS Civ, Casts. 701; 

37. Statutes of limitations as de- 
fense see infra § 1339. 

38. See statutory provisions. 

[a] In Colorado a statute provid- 
ing that railroad companies shall be 
liable for all damages by: fires set out 
or caused by operating their roads 
whether negligently or not, provided 
action therefor be brought within two 
years, has been held to apply to all 
actions whatsoever, whether the dam- 
ages were due to negligence or not. 
Denver, ete., R. Co. v. U. S:, 241 Fed. 
614, 154 CCA 372. Compare Smith v. 
Denver, etc., R. Co., 54 Colo. 288, 130 
P 1009 (to the contrary, overr Rhine- 
hart v. Denver, etc., R. Co., 61 Colo. 
869, 158 P 149 [which held that, by 
virtue of this statute, a railroad com- 
pany is no longer under any common- 
law liability for fires negligently set 
out by it, but is Hable solely under 
the statute]). 

[b] In New Jersey it has been held 
that a_ statute requiring actions 
against railroad companies for fires 
set by their locomotives to be “com- 
menced and sued within one year aft- 
er the cause . [of] action has 
accrued,’ and not thereafter, does not 
require the action to be prosecuted to 
a finality within,the period so desig- 
nated, but only that it shall be com- 
menced within that period. Martin 
v. Lehigh Valley R. Co., 90 N. J. L. 
258, 100 A 345. 

[ce] In Canada (1) a _ statutory 
limitation of one year for bringing 
suit on claims for damages or injuries 
by reason of the construction and op- 
eration of the railway applies to a 
claim for damages for destruction of 
plaintiff's timber by fire which spread 
from one originated by defendant’s 
servants in burning worn, used tires 
on the company’s right of way. Greer 
v. Canadian’ Pac. R. Co., 51 Can. S.. C. 
338 [dism app 32 Ont. L. 104 (aff 31 
Ont. L. 419)]. (2) And this statute 
has been held to apply to actions 
against national transcontinental 
commissioners who, by statute, have 
“all the rights, powers, remedies and 
immunities conferred upon a railway 
company under the ‘Railway Act.’ ”’ 
West v. Corbett, 47 Can. S. C. 596 
[dism app 41 N. B. 420] (two judges 
dissenting). (3) So it has been held 
that injury to land communicated by 
fire from defendant’s right of way on 
which it has negligently allowed com- 
bustibles to accumulate is an injury 
sustained “by reason of the railway” 
within a statute requiring suits for 
injury sustained by reason of a rail- 
way to be brought within a designat- 
ed period. McCallum y. Grand Trunk 
R: Go., 31.0. C.) Q5B.. 527. To same ef- 
fect Northern Counties Inv. Trust, 
Ltd. ve Canadian’ Pae. RR: CoG. ©.) 
4 WestLR 539. (4) There is, however, 
a decision apparently not in harmony 
with this case which holds that the 
statute does not apply to an action 
against a railway company for so 


——< 


negligently managing a fire which had 
begun upon its track that the fire ex- 
tended to plaintiff's adjoining land. 
Prendergast v. Grand Trunk R. Co., 25 
UNC. QuUiBr (Ont )eLgse 

39. Limitations of actions: 

For injuries to property generally see 

Limitations of Actions § 117. 

For torts generally see le dimibetions 

of Actions §§ 107, 108. 

40. Stearns v. Atlantic, etc., R. Co., 
46 Me. 95; New Englanid Box Co. v. 
New York Cent., etc., R. Co., 210 Mass. 
465, 97 NE 140. 

41. See statutory provisions. - 

[a] Provision is mandatory and a 
prerequisite to the right to enforce a 
claim for damages. Theresa Village 
Mut. F. Ins. Co. v. Wisconsin Cent. R. 
Co., 144 Wis. 321, 128 NW 103; Atkin- 
son v. Chicago, etc., R. Co., 93 Wis. 
862, 67 NW 703 (construing statute 
expressly providing that no action 
against a railroad company for dam- 
ages to property by fire set out by a 
locomotive shall be maintained unless 
a notice of claim for damages signed 
by the party owning the property, his 
agent or attorney, be given to the 
railroad company). 

[b] Sufficiency of notice.—(1) 
Notwithstanding the statute provides 
that all notices be signed by the own- 
er of the property destroyed, his agent 
or attorney, the right of a railroad 
company is fully preserved by a no- 
tice conforming to the statute when 
signed by the assignee or subrogee 
of the original owner of the property 
destroyed. Theresa Village Mut. F. 
Ins. Co. v. Wisconsin Cent. R. Co., 144 
Wis. 321, 128 NW 103. (2) And it has 
further been held that a provision in 
the statute that ‘‘such notice may be 
given in the manner required for the 
service of Summons” is permissive 
and not mandatory, and that a deliv- 
ery of the notice to a general officer 
of the company or any agent having 
a general authority to act for it in 
respect of the subject matter to which 
the notice relates is sufficient. Atkin- 
son v. Chicago, ete, R. Co., 93 Wis. 
362, 365, 67 NW 703. 

42. Contributory negligence or as- 
sumption of risk see supra §§ 1297— 

Delaware, etc., R. Co. y. 
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43. Sal- 
mon, 39 N. J. L. 299, 33 AmR 214. 

44. Mathews v. St. Louis, ete., R.~ 
Co., 121 Mo. 298, 24 SW 591, 25 LRA 
161: [aft L65sU. FSi LisS Ct 243-4 aie 
ed. 611]; Delaware, etc., R. Co. v. Sal- 
mon, 39. N. J..L. 299,23 AmR* 214, 

[a] Depreciation in value from 
risk of fire—It is not a defense to an 
action for injuries by fire communi- 
cated to plaintiff's property by defend- 
ant’s locomotive that in condemnation 
proceedings by the railroad company 
for a right of way through plaintiff's 
land he claimed and was allowed dam- 
ages to his property not taken by rea- 
son of depreciation in its value from 
the risk of fire. Mathews v. St. Louis, 
etc., R. Co., 121 Mo. 298, 24 SW 591, 25 


ey 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1339-1342] 


communicated to it from defendant’s locomotives. 
A railroad company cannot set up against the claim 
of plaintiff for the injury done him an alleged assign- 
ment to a third party who does not appear and has 
given no notice of ¢laim of ownership of the cause of 
action.*® <A railroad company cannot avoid liability 
for negligently burning a section foreman’s goods in a 
section house because he paid no rent, if the company 
was benefited by his occupying it to board section 
hands.*® Where a company has allowed inflamma- 
ble houses occupied by its tenants to be constructed 
and maintained on its own land adjoining its track, 
the fact that at the time of the fire it had served them 
with notice to quit is not a valid defense to an action 
by them for injuries from the fire due to the negli- 
gence of the company in the operation of its locomo- 
tives.*? 

Bar of statute of limitations, applicable to the ac- 
tion,*® is a good defense.4® But where there are 
separate causes of action arising at different times, 


the fact that one of them is barred by the statute of - 


limitations does not affect plaintiff’s right as to the 
others.°° 

Payment of insurance money. The fact that the 
property was insured and that plaintiff has been paid 
the insurance is generally no defense to a railroad 
company in an action against it for negligently burn- 
ing the same;°4- bat a contrary view has been taken.°*? 

[§ 1340]. 7. Parties.°° All persons having, an in- 
terest in the property may join in a suit to recover 
for the injury or destruction by the fire.64 If the 
property was insured and the insurance has been 
paid, but the value of the property destroyed exceeds 


WRATCH fat Tée5 0. S.1, 17 SCt nae) 
41 L. ed. 611]. 
45. Florence v. Delaware, etc., Jie 


latter. 
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The policy of insurance is col- 
lateral to the remedy against the de- 
fendant, and was procured solely by 
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the amount paid, insured may; and should, sue the 
railroad company in his own name for the full 
amount of the loss,®° but the insurance company, if. 
it has taken an assignment of the insured’s cause of 
action, may be properly joined as plaintiff.°* Under 
a statute requiring all actions to be prosecuted in the 
name of the real party in interest,®’ the bailee of 
property destroyed by fire, who merely claims that 
the bailee is looking to him for the price of the prop- 
erty, has no such interest as will authorize an action 
for damages in his name alone.®® A lessee of part 
of a right of way is not a necessary party to an ac- 
tion by his subtenant®® who had not assumed the 
lessee’s covenants to recover from the company dam- 
ages sustained by fire set out by the company.®® In 
an action by the holder of the equitable title®! to 
land injured by fire set by defendant’s locomotive, 
the making of the holder of the legal title a party 

defendant is not objectionable for misjoinder of par- 
ties and causes of action.** 

[§ 1341] 8. Process. In the absence of statute 
specially providing for the service of process upon 
a railroad company, the general rules or statutes gov- 
erning service of process upon corporations gener- 
ally®* apply in actions against a railroad company 
for damages by fire.°* 

[§ 1342] 9. Pleading®°—a. Declaration, Petition, 
or Complaint®**°—(1) In General. Rules of pleading 
applicable to declarations, petitions, or complaints 
in actions for negligence generally®’? apply to deela- 
rations, petitions, or complaints in actions to recover 
for injuries to person or property by fire negligently 
set out by a railroad company.®7”% 


any relation of contract or privity 
between them, but resting upon a con- 
tract of indemnity derived from in- 


€o., 258 Pa, 456, 102 A. 133. 

46. St. Louis Southwestern R. Co. 
Vie Ree, 62 Tex, Civ. A. 340, 131 SW 
614 


47. Rallos v. Philippine R. Co., 45 
Philippine 99. 


48. See supra § 1337. 
P49) Peoria, + ete... ik. Co. Var Ua S- 
Rolling Stock Co., 28 Ill. A. 79; Mc- 


Gallum v.’ Grand Trunk R. Co., 31 U. 
Cron d cOnt.)-b27 Latt, 30. U. €or s 
122]. 


50. Peoria, etc., R. Co. v. U. S. Roll- 
ing Stock Co., 28 Til. Aw79. 

SL. Colo.—Rhinehart v. Denver, 
etc,, R. 'Co., 61 Colo. 369, 158 P 149: 

Conn. —Regan v. New York, elect. 
Co., 60° Conn. 124, 22 A 503, 35 AmSR 
306. 

Tll.— Wabash, etc., R. Co. v. Oetting, 
A4 TRING AS 17:92 Hallermann v. Balti- 
more, etc., R. Co., 77 Ill. A. 404; Car- 
lyle Canning Co. v. Baltimore, etc., R. 
COn lt LUE RACI39'6; 

Ind.—Cunningham v. Evansville, 
etc., R. Co., 102 Ind. 478, 1 NE 800, 52 
AmR 683. 

Mass.—Hart v. Western R. Corp., 13 
Mete. 99, 46 AmD 719. 

Mich. — Hagan v.-Chicago,. ete., R. 
Co., 86 Mich. 615, 49 NW 509. 

N. Y.—Briggs vy. New York Cent., 
SECU O08, C2 NAY 20- 

Tenn.—Anderson v. Miller, 96 Tenn. 
35, 33 SW 615, 54 AmSR 812, 31 LRA 
604. 

Tex.—Nussbaum v. Trinity, ete., R. 

- €o,, 108 Tex. 407, 194 SW_1099 [rev 
CC ivy An) LA9 Sw 1083]; Texas, etc., 
aC Ovny.) ue Vil,t 0 9) hex. 674. 

N. B.—-Robinson v. New Brunswick 
ite (OO.7 bas Na Ens aoe 

[a] Reason for rule.—‘‘The insurer 
and the defendant are not joint’ tort- 
feasors or joint debtors so as to make 
the payment or satisfaction by the 
former operate to the benefit of the 
latter; nor is there any legal privity 
between the defendant and the insur- 
er so as to give the former the right 
to avail itself of a payment by the 


the plaintiff at his expense, and to 
the procurement of which the defend- 
ant was in no way contributory. . 

It cannot be said that the plaintiff 
took out the policy in the interest or 
behalf of the defendant, nor is there 
any legal principle which seems to 
require that it be ultimately appro- 
priated to the defendant’s use and 
benefit.”’ Texas, etc.,*R. Co. v. Levi, 
59 Tex. 674, 676. 

[b] Effect of special statute.—A 
statute providing a liability against 
railroads for damages by fire, and 
that the liability shall inure only for 
the owner or mortgagee, and shall not 
pass by assignment or subrogation to 
any insurer, was not intended to give 
the roads the benefit of the owner’s 
insurance by enabling them to defeat 
the owner’s recovery by showing pay- 
ment by insurer. Rhinehart v. Den- 
ver eter rR Cos 6L Colon $69.9 258) GP 

52. Allen v. Chicago, ete., R. Co., 94 
Wis. 93, 68 NW 873 (such payment is 
in effect an assignment of the cause 
of action to insurer). 

eS. Generally see Parties 47 C. ag 
pil. 

Persons entitled to damages see su- 
pra §§ 1324-1333. 

54. Baton v. Peoria, etc., R. Co., 162 
Ill. A. 162; Boney v. Atlantic Coast 
Line \R. Co... 175) Ne C. 354,95 SE. 560, 

[a] Thus a life tenant and remain- 
dermen may join where both interests 
are injuriously affected. Bacon v. 
Peoria ete.) Wa (Co: O2e Lie Ax 162° 
Boney v. Atlantic Coast Line R. Co., 
175 N. C. 354,.95° SE 560, 

55... Kansas City, ete R.. Co: Vv. 
Blaker, 68 Kan. 244, 75 P 71, 64 LRA 
81. See Cushman, etc., Co. v. Boston, 
etc.,-R. Co., 82 Vt. -390, 73 A 10738, 18 
AnnCas 708 ‘(in an action against a 
railroad company for destruction of 
property ,by fire, an insurer who had 
paid the amount of a policy thereon 
was not a necessary party, its right 
against the railroad not resting upon 


sured alone, which could only be en- 
forced in his right). 

[a] Reason assigned is “that the 
insured sustains toward the insurer 
the relation of trustee.’”’ Kansas City, 
etc., R. Co. v. Blaker, 68 Kan, 244, 247, 
15 P 71, 64 LRA Sti 

56. Jacobs v. New York Cent., etc., 
R. Co., 107 App. Div. 134, 94 NYS 954 
[aff 186 N. Y. 586 mem, 79 NE 1108 
mem]. 

57. See Parties § 69. 

58. Sandy Valley, etc., R. Co. v. 
Bentley, 175 Ky. 736, 194 SW 906. - 

59. See supra § 1329. 

60. Missouri, ete., R. Co. v. Keahy, 
87 Tex. Civ. A. 330, 88 SW 1102. 

61. See supra § 1325. 

62. Muil v. Louisville, ete., R. Co., 
175.N.. €. 598, 96 °SHe27. 

63. See Corporations §§ 2897- 2920. 

64. Jordan v. Missouri, etc., R. Co., 
61 Mo. 52 (under Wagner St. p 294 § 
26, service should .be made on the 
chief officer of the company, or by 
leaving a copy with its agent). 

65. nee ine generally see Plead- 
ine49°°Cy J. pk 

66. Generally see Negligence §§ 
626-687; Pleading §§ 132-196. 

67. See Negligence § 626 

674%. See cases infra §§ 1343-1362. 

Forms of complaint in whole or in 
part held sufficient see Atlanta, etc.,; 
R. Co. v. Spivey, 211 Ala. 520, 100 S 
759; Kansas City Southern R.. Co. v. 
Cecil, 171 Ark. 34, 288 SW 1; Bugg v. 
Kirkland, 37 Ga. A. 47, 138 SE 586; 
Charleston, ete., R. Co. v. McElmur- 
ray, 16 Ga. A. 504, 85 SH 804; Illinois 
Cent. R. Co. v.. Siler; 229 Tl, 390,-.82 
NE 362, 15 LRANS 819, 11- AnnCas 
368; New York, etc., R. Co. v. Roper, 
176 Ind. 497, 96 NE 468, 36 LRANS 
952; Chicago, etc., R. Co. v. Williams, 
131 Ind. 30, 30 NE 696; Chicago, etce., 
R. Co. v. Burger, 124 Ind. 275, 24 NE 
981; Pittsburgh,etc., Ri Co. vy. Jones, 
86 Ind. 496, 44 AmR 334; Pittsburgh, 
etc., R. Co. v. Welch, 54 Ind. A. 335, 
101 NE 748; Pittsburgh, etc., R. Co, 
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{§ 1348] (2) Description of Property and Aver- 
ment of Ownership.°* The complaint should de- 
scribe the property injured or destroyed,®°® and aver 
plaintiff’s ownership.*° 

[§ 13844] (3) Ownership or Operation of Locomo- 
tive. In accordance with general principles,*! the 
declaration, petition, or complaint in an action to 
recover for injuries by fire communicated by a loco- 
motive must show that the locomotive was owned or 
operated by defendant.7? 

[§ 1845] (4) Time of Occurrence of Fire. The 
declaration, petition, or complaint should allege the 
time of the occurrence of the fire which caused the 
injury complained of,** in order to enable defend- 
ant to prepare his defense.** As regards particu- 
larity of averment, it has been held that the partic- 
ular date on which the fire occurred should be al- 
leged,** and that it is not sufficient to allege that the 
fire occurred in a designated month,’® or “on or 
about” a designated date,*’? although there is au- 
thority to the contrary of this last proposition.’§ 

[§ 1346] (5) Identification of Train or Locomo- 
tive. According to some decisions, the complaint 
or statement need not specify the particular train 
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or engine which started the fire.7® According to 
other decisions, plaintiff should, if possible, identify 
in his pleading the train which caused the injury,* 
so that defendant may be able to identify the engine 
and investigate what its condition was and the con- 
duct of its agents and servants at the time of the 
injury ; 2 but it has been held, where this view pre- 
vails, that a failure of the court to require such a 
definite statement is not reversible error where no 
prejudice could have resulted to defendant.*? 

[§ 1347] (6) Averment That Defendant Is Com- 
mon Carrier. In an action to recover for injuries 
by fire set out by a railroad company based on a stat- 
ute making all railroad companies liable for such 
injuries whether common earriers or not, it is not 
essential to allege that defendant is a common e¢ar- 
aire. Se 

[§ 1348] (7) Duty or Care Imposed on Defend- 
ant. In accordance with general principles,** the 
declaration, petition, or complaint must show the 
existence of a legal duty on the part of the railroad 
company to exercise care as to the property in- 
jured.®° 


v. German Ins. Co., 44 Ind. A. 268, 87 
NE 995; Lake Erie, etc., R. Co. v. Mil- 
ler, 24 Ind. A. 662, 57 NE 596; Terre 
Haute, etc., R. Co. v. Walsh, 11 Ind. A. 
13, 38 NE 534; Illinois Cent. R. Co. v. 
Frost, (Ky.) 124 SW 821; Ellis v. New 
Orleans Great Southern R. Co., 169 La. 
797, 126 S 64; Patry v. Northern Pac. 
R. Co., 114 Minn. 375, 131 NW 462, 34 
LRANS 586; Black v. Aberdeen, etc., 
ReaiCory 115 IN: C9667; 20 SH. 713; 909% 
Lake Shore, etc., R. Co. v. Anderson, 
(eOnVCirg Ct. Nu Se Li, cat Oh Cir: Ct: 
577; Gleason v. San Pedro, etec., R. Co., 
49 Utah 405, 164 P 484. 

68. Amending description of prop- 
erty see infra § 1362. 

69. Chicago, etc., R. Co. v. Barnes, 
27Ind.- A." 213; 28 NE 3283 Gulf, etc., 
R. Co. v. Jagoe, (Tex. Civ. A.) 32 SW 
1061; Hoskinson v. Central Vermont 
RECo:, 669Vit. 628, SOA 24. 

[a] Descriptions held sufficient.— 
(1) A complaint which alleges the 
county in which the land was located, 
the number of acres in the tract, ac- 
tual possession by one plaintiff un- 
der lease from the other, the owner 
in fee, and the operation of defend- 
ant’s road over the land, sufficiently 
describes the land. Gulf, etc., R. Co.. 
v. Jagoe, (Tex. Civ. A.) 32 SW 1061. 
(2) Where the complaint alleges that 
defendant negligently permitted the 
fire to enter on plaintiff’s land and 
burn over two acres of the same, and 
that the fire burned the crops, turf, 
and soil off two acres of such land, 
it is sufficiently certain that the two 
acres alleged to have been burned over 

-and rendered valueless were the same 
two acres upon which the fire was 
said to have entered. Chicago, etc., 
R. Co. v. Barnes, 2 Ind. A. 213, 28 NE 
328. (38) In an action for the burn- 
ing of plaintiff’s buildings and their 
contents by fire communicated from 
defendant’s locomotives, a description 
of the property destroyed as plaintiff's 
“dwelling house, sheds and barns, to- 
gether with the contents thereof, con- 
sisting of household furniture, family 
wearing apparel, provisions, fuel, 
farming utensils, hay, grain and fod- 
der, all of the value of five thousand 
dollars,” is sufficient to sustain a re- 
covery for whatever is clearly within 
any class of property enumerated. 
Hoskinson v. Central Vermont R. Co., 
66 Vt. 618, 624, 30 A 24. 

70. Ark.—St. Louis, etc., R. Co. v. 
Hecht, 38 Ark. 357. 

Ind.—Chicago, etc., R. Co. v. Wil- 
liams, 131 Ind. 30, 30 NE 696. 

Mo.—Sims v. Chicago, etc., R. Co., 


83 MGs A. 246. 

N. Y.—Adriance v. Lehigh Valley 

IR ny 105 App. Div. 33, 93 NYS 473. 
R. 1.—Macdonald v. New York, etc., 
RA CO: ops, Is O OSs) DicA SD eos 

[a] Averments of ownership held 
sufficient.—(1) That plaintiff was 
seized and possessed and the occupant 
of the land injured by fire from de- 
fendant’s engines, and designating 
such land as the premises of plain- 
tiff. Macdonald v. New York, etc., 
Rx CO ed sree DS, a eA Di Suen 2n) 
That plaintiff was the owner of the 
land with “all the improvements 
thereon and appurtenances thereto.” 
Chicago, ete., R. Co. v. Williams, 131 
Ind. 30, 30 SE 696. 

[b] Sufficient after verdict.—W here 
the petition alleged ‘‘that plaintiff has 
the right of possession, and was, on 
the 8th day of.April, A. D. 1887, in 
possession of the following described 
laNnG ase. 1 Dye GeasOnmorea sloaiced: 
States homestead filing and held by 
plaintiff in compHance [with] 
the laws of the United States,” it was 
held sufficient after verdict, although 
the statement of plaintiff's interest 
in the property was not as full as it 
should have been. Jewett v. Osborne, 
33 Nebr. 24, 28, 49 NW 774. 

{c] Joint tenancy.—An allegation 
that plaintiffs were the owners and in 
actual possession of the land de- 
scribed is not necessarily an allega- 
tion that they owned as joint tenants 
or tenants in common. Western, etc., 
R. Co. v. Tate, 129 Ga. 526, 59 SE 266. 

71. See Negligence § 628. 

72. Louisville, etc., R. Co. v. Stan- 
ley, 186 Ala. 95, 65 S 39; Frye v. At- 
lantic, ete., R. Co., 47 Me. 523. 

[a] Sufficient averment.—Sims v. 
Chicago, etc. R. Co., 83 Mo. A. 246. 

73. Missouri Pac. R. Co. v. Merrill, 
40 Kan. 404, 19 P 793; Malloy v. Grand 
Trunk R. Co., 192 Mich. 344, 158 NW 
854; Hewitt v. Pere Marquette R. Co., 
171 Mich. 211, 137 NW 66, 41 LRANS 
635; Melvin v. St. Louis, etc., R. Co., 
89 Mo. 106, 1 SW 286; Badman v. 
Pennsylvania R. Co., 17 Pa. Dist. 983 
[aff 42 Pa. Super. 531]. 

74. Hewitt v. Pere Marquette R. 
Co., 171 Mich. 211, 187 NW 66, 41 LRA 
NS 635; Melvin v._St. Louis, etc., R. 
Co., 89 Mo. 106, 1 SW 286. 

75. Hewitt v. Pere Marquette R. 
Co., 171 Mich. 211, 137 NY 66, 41 LRA 
NS 635; Badman vy. Pennsylvania R. 
Coy U7 Pa. Dist. 933) fait »42 ee aol. 
per. 531]. Compare Southern R. Co. 
v. Puckett, 121 Ga. 322, 48 SE 968 


(there may be circumstances under 
which defendant is entitled to know 
the exact date of the occurrence 
charged in order to make his defense, 
but in such case it is necessary by 
demurrer or motion to call for par- 
ticularity of dates). 

76. Melvin v. St. Louis, ete., R. Co., 
89 Mo. 106, 1 SW 286. 

77. Badman vy. Pennsylvania R. 
Sine Pa. Dist. 983 [aff 42 Pa. Super. 


78. Seaboard Air Line R. Co. v. 
Savage, 215 Ala. 96, 109 S 748. 

79. Chicago, etc. R. Co. v. Kreig, 
22 Ind. A. 398, 53 NE 1033; Bad- 
man v. Pennsylvania RK. Cor, 17 Pas 
Dist. 983 [aff 42 Pa. Super. .531]; Bil- 
ger v. Pennsylvania R. Co., 5 Pa. Dist. 
& Co. 762; Glaser v. Lewis, 14 Wkly 
NC (Pa.) 228. See Baltimore, etc., R. 
Co: v.. Countryman, 16"Ind vA e139; 
44 NE 265 (a motion to make a com- 
plaint more specific by alleging what 
engine started the fire is properly 
overruled upon an averment that 
plaintiff cannot do so). 

[a] Reasons assigned are that (1) 
plaintiff’s right of recovery is not 
dependent upon negligence in the con- 
struction and operation of any par- 
ticular engine or train, but he may re- 
cover upon proof of habitual negli- 
gence in the equipment or manage- 
ment of engines which resulted in the 
injury complained of. Glaser v. 
Lewis, 14 WklyNC (Pa.) 228. (2) 
Also it may be impossible to identify 
the engine by reason of its passing 
the property injured in the nighttime, 
or by reason of the fact that no person 
was near enough to see the number of 
it when passing. Bilger v. Pennsyl- 
vania RR. 'Co,, 5)Pa. Dist] &iCo7 7620 

80. Missouri Pac. R. Co. v. Merrill, 
40 Kan.7404, 19 P 7193; ) Koontz Ww; 
oirees Ev, CLC, ICO AOIOTree on comme 


81. Koontz v. Oregon R., ete., Co.,- 


supra. 
82. Missouri Pae. R. Co. vy. 
rill, 40 Kan. 404, 19 P 793. 


Mer- 


[a] As for instance, where it ap-~ 


pears that defendant had the same 
information as to which locomotive 
and train were passing at the time of 
the injury as plaintiff had. Missouri 
Pac. R. Co. v. Merrill, 40 Kan. 404, 19 
ie Gey, 

83. Law v. Prettyman, 149 S. C. 
178, 146 SE 815. 

84. See Negligence § 630. 

85. Atlantic Coast Line R. Co. v. 
Benedict Pineapple Co., 52 Fla. 165, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ont te 


, 
] 


§§ 1349-1351] 


[§ 1349] (8) Negligence or Breach of Duty®*— 
(a) Necessity for Alleging—aa. In General. 
absence of a statute abrogating the common-law rule 
making negligence an element of liability of railroad 
companies for injuries resulting from fire set out 
by them,*? the declaration, petition, or complaint in 
an action for injuries resulting from fire 
a company must allege that the injury was the result 
of the negligence or breach of duty of the company.*® 
Under 
which impose an absolute liability upon railroad 
companies for all damages by fire set out by them,*® 
it is, of course, unnecessary in actions to recover for 
injuries so sustained to allege that defendant was 
eullty of neghgenee,®® although it is still necessary 
to allege that the fire was caused by the company.®? 
An allegation of negligence will be treated as sur- 
plusage and disregarded,®? and a recovery may be 
had on a complaint otherwise sufficient although no 
And it has also been held, 
under statutes making injuries by fire set out by a 


[§ 1350] bb. Under Statutes. 


negligence 1s shown.?3 


42 S 529. Contra Adriance v. Lehigh 
Walley R. Co., 105. App. Div. 33, 93 
NYS 473 (by divided court). 

[a] Thus a count for damage to 
fruit by freezing, owing to the de- 
struction by fire of its canvas cover- 
ing, should allege facts to bring home 
to defendant the knowledge that such 
result might be reasonably expected 
to follow directly and naturally from 
the burning. Atlantic Coast Line R. 
Co. v. Benedict Pineapple Co., 52 Fla. 
165, 42 S 529. 

[b] Averments of duty held suffi- 
cient.—(1) A declaration to recover 
damages for fire caused by a locomo- 
tive, which alleged that it was de- 
fendant’s duty ‘“‘to so operate its road 
and its locomotive engines thereon 
that fire should not escape and be 
communicated therefrom,” sufficient- 
ly charged defendant’s duty. Balti- 
more,.ete., R. Co. v. Tripp, 175 Ill. 251, 
51 NE 833. (2) An averment that it 
was the duty of defendant to keep its 
right of way free from dry grass and 
weeds, and so to construct and oper- 
ate its locomotives as to prevent the 


escape of fire to the adjoining prop- 


erty, by being communicated from its 
locomotives to such dry grass and 
weeds, \is substantially an averment 
that it was the duty of the company 
to provide its locomotives with the 
best appliances to prevent the escape 
of fire, and so to use’ them that it 
would not be liable to escape. Toledo, 
etc Co. veeCorn, TDM: 493° 

86. Generally see Negligence §§ 
644-665. 

87. See supra § 1245. 

8s. U. S.—Sisk v. White Oak Lum- 
ber Co., 14 F. (2d) 552. 

Ala.—Southern R. Co. v. Wilson, 138 
Ala. 510, 35 S 561; Louisville, etc., R. 
Co. Vv. Marbury Lumber Co., 125 Ala. 
DOES Sees, O0ULRAT6Z00 = 

CGal.—Clark v. San Francisco, 
RimCosale2 Cals 614 7655 50d. 

Fla—Atlantic Coast Line R. Co. v. 
Benedict Pineapple Co., 52 Fla. 165, 
42°-S 529. ‘ 

Ga.—Atlanta, etc., R. Co. v. White- 
head, 31 Ga. A. 89, 119 SE 539. 

Tll._—Illinois Cent. R. Co. v. Siler, 
229 Tll. 390, 82 NE 362, 15 LRANS 
819, 11 AnnCas 368. 

Ind.—Lake Erie, etc., R. Co. v. Mc- 
Halb 165 Ind: 574, 76 NE 400; Ohio 
ete RA Col Va McCartney, ad) Ind. 385, 
23 NE 258; Indiana, etc., R. Co. v. Mc; 
Broom, 91 Ind. a tabe Louisville, ete., 
Re Co, wv. Ehlert, 87 Ind. 339; Pitts- 
burgh, etc., R. Co. v. Noel, 77 Ind. 110; 
Pittsburgh, etc.) Rao: ve Culver, 60 
Ind. 469; Louisville, etc., R. Co. Vv. 
Palmer, 18 Ind. A. 161, 39 NE 881, 
a NE 400; Terre Haute, etc... R. Co. 

. Walsh, j1 Ind. A. 13, 38 NE 534. 

Kan. —Buck v. Union Pac. R. Co., 


etc., 
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In the 


set out by 


statutes 


pany.?’ 


59 Kan, 328, 52 P 866. 
Ky.—Louisville, ete, R. Co. v. 
Spring Water Distillery Co., 53 SW 
275, 21 KyL 769. 
a se .—Wise v. Joplin R. Co., 85 Mo. 
N. Y.—Adriance v. Lehigh Valley 
Re Cos 105 App ee Divers, oo NWis aio. 
N. Corer ee v. Seaboard Air Line 
R.-Co., 156 N. C. 307, 72 SH 383: 
R. I.—Smith v. Ola Colony, 
R. Be LOS Raine 228 
C.—Brown v. Carolina Midland 


etc., 


R. ah 67 S. C. 481, 46 SE 288, 100 
AmSR 756. 

S. D.—Smith v. Chicago, etc., R. 
Co., 4S. DP 715,55, NW TT. 


Tex..—Houston, etc., R. Co. v. Wash- 
wae ton, 60 Tex. Civ. A. 391, 127 SW 

26. 

Vt.—Van Dyke v. Grand Trunk R. 
ee 84 Vt. 212, 78 A 958, AnnCas1913A 

Ont.—-McCallum v. Grand Trunk R. 
Capes! 10a CA is 1s ayy 

[a] Failure to allege negligence in 
suffering the emission of sparks and 
coals which resulted in the destruc- 
tion of plaintiff’s property renders the 
complaint bad. Lake Erie, ete., R. Co. 
v. McFall, 165 Ind. 574, 76 NE 400, 72 
NE 552. 


89. See supra § 1245. 

90. Ark.—Cairo. ete... R. Co. v. 
Brooks, 112 Ark. 298, 166 SW 167. 

Tli.—Toledo, ete., R. Co. v. Corn, 
71 Ill. 493. 

Ind.—Pittsburgh, ete, R. Co. v. 


Home Ins. Co., 183 Ind. 355, 108 NE 
525, AnnCas1918A 828; Pittsburgh, 
etc., R. Co. v. Chappell, 183 Ind. 141, 
106 NE 408, AnnCas1918A 627. 

Me.—Martin v. Grand Trunk R. Co., 
87 Me. 411, 32 A 976. 

Minn.—Weder v. Winona, etc., R. 
Co., 68 Minn. 66, 65 NW 93. 

Mo.—Fritz v. St. Louis, etc., R. Co., 
243 Mo. 62, 148 SW 74; Wabash R. Co. 
v. Ordelheide, 172 Mo. 436, 72 SW 684; 
Campbell v. Missouri Pac. R. Co., 121 
Mo. 340, 25 SW 936, 42 AmSR 530, 25 
LRA 175. 

Oh.—Baltimore, etc., R. Co. v. Krea- 
ger, 61 Oh. St. 312, 56 NE 203. 

Okl.—Schaff v. Coyle, 121 Okl. 228, 
aoe Peoais 

R. I.—Macdonald v. New York, etce., 
ECO. ecow ivy ao OOan De Am ILS. 

Va._—Chesapeake, CLG IR FE Coney. 
Ware, 122 Va. 246, 95 SE 183. 

[a] Whether action at common 
law or under statute.—In an action 
to recover damages for burning plain- 
tiffs’ hay, the fact that the petition 
may allege negligence on the part of 
defendant will not make the action 
one at common law, if there is suffi- 
cient alleged to bring it under the 
statute, especially where the case 
was tried on the theory of the action 
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railroad company prima facie proof of negligence, 
that it will be sufficient to allege facts making out a 
prima facie case without expressly alleging negli- 
gence®* on the theory that in these circumstances 
negligence will be presumed until the contrary is 
shown;°° but these decisions are clearly not in har- 
mony with the general rule elsewhere stated as to the 
necessity for alleging negligence,®® for in all the ju- 
risdictions the cases of which are cited to support: 
the proposition that an averment of negligence is: 
necessary®” it is the well settled rule independently 
of any statutory provision on the subject that a pri- 
ma facie case of negligence is made out by showing” 
that the injury resulted from fire set out by the com-- 


[§ 1351] (b) Requisites and Sufficiency of Aver- 
menit-—aa. In General. 
ity to the contrary,®® in accordance with general prin- 
ciples elsewhere considered,’ the particular act or 
omission constituting the negligence relied on as a 
ground for recovery must be stated,” as, for instance, 


While there is some author- 


being under the statute, and was so 
presented in this court in the original 
brief of appellant. Walker v. Mis- 
souri Pac. R. Co., 68 Mo. A. 465. 

91. Fritz v. St. Louis, etc., R. Co., 
243-Mo. 62, 148 SW 74. 

$2. Cairo, ete, R. Co. vy, -Brooks; 
112 Ark. 298, 166 SW 167; Wabash 
R. Co. v. Ordelheide, 172 Mo. 436, 72 
SW 684; Sims v. Chicago, etc., R. C85 
83 Mo. A. 246; Chesapeake, ‘etc; R : 
Co. v. Ware, 122 Va. 246, 95 SE 183. 

93. Cairo, etc.) Ro-Co. v.54 Brooks; 
112 Ark. 298, 166 SW 167; Campbell 
v. Missouri Pac. R. Co., 121 Mo. 340, 
25 SW 936, 42 AmSR 530, 25 LRA 175; 
Sims v. Chicago, etc., R. Co., 83 Mo. A. 
246; Schaff v. Coyle, 121 Okl. 228, 249 
P 947; Midland Valley R. Co. v. Linn, 
39 ORI. 695,135: BP 370; 

94. Seska v. Chicago, etc., R. Co., 
tt Towa, 137, -41 JINW~ 5963 “Rose ive 
Chicago, etc., R. Co., 72 Iowa 625, 34 
NW 450; St. Louis, ete., R. Co. v. 
Snaveley, 47 Kan. 637, "28 P 615 
(where it was said, however, that it 
might be better to plead negligence 
expressly). 

95. Seska v. Chicago, etc., R. Co., 
77 Iowa 137, 41 NW 596. 

96. See supra § 1349. 

See supra § 1349. 
See infra § 1374. 
See case infra this note. 

[a] In Missouri it has been held 
that the pleader, in bringing his ac- 
tion, need state only the substantive 


facts that the fire was negligently 


permitted to escape and burn plain- 
tiff’'s property. Wise v. Joplin R. Co., 
85 Mo. 178. 

1. See Negligence § 645. 

2. Cal.—Clark v. San Francisco, 
ete.s RCo. L42"'Cal. Gla, WiGnes5 One 

a . R. Co. v. White- 
head, 31 Ga. A. 89, 119 SE 539; Flint 
River, etc., R. Co. v. Maples, 10 Ga. A. 
5S, 1d Si 95. 

Il1l.—Toledo, etc., R. Co. v. Corn, 71 
Til. 4938. 

Ind.—Pittsburgh, etc, R. Co. v. 
Brough, 168 ind. 378, 81 NE 57, 12 
LRANS 401; Lake Erie, etc., R. Co. v. 
McFall, 165 Ind. 574, 76 NH 400, 72 NE 
SayAR Chicago, erer cee Coun Burger, 
124 Ind. 275, 24 NE 981; Ohio, etc., R. 
Co. v. McCartney, 121 Ind. 385, 23 NE 
258; Louisville, ete., R. Co. v. Parks,. 
97 Ind. 307; Pittsburgh, etc., R. Co. 
v. Noel, 77 Ind. 110; Chicago, etc., R. 
Co: Vi, Daily, —1:8)" Ind. cA, 308.5 47iaiNis 
1078; if Terre* Haute; ete., BR.. (Coun 
Walsh, 11 Ind. A. ‘Igy 38 NE 534. 

ian.—Buck v. Union Pac. R. Co.,. 
59 Kan. 328, 52 P 866. 

N. Y.—Adriance v. Lehigh Valley 
Ra Coz, 105, App. Div. 233, Ss eNey Sa os 

N. G.— wyatt v. Seaboard Air Line: 
Ri Co., 156) N. C.307, 22 SHess3. 

R. L—Smith v. Old Colony, ete., R. 
Con lo Ral.coe. 
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the use of locomotives, defectively constructed or 
equipped, or managed,*® or allowing combustible mat- 
ter to accumulate on the right of way,‘ or negligent- 
ly allowing fire to spread to the property injured,® 
and any generalization in respect of negligence that 
is not coupled with an averment concerning some act 
However, no fur- 
ther particularity than that herein mentioned in stat- 
ing the negligence relied on is necessary ;7 
is not essential that all the facts and circumstances 
from which negligence could be inferred should be 
alleged,®* or that the particular employee to whose 
negligence the injury was traceable should be speci- 
And it has been said that, where the facts 
alleged disclose a duty on the part of defendant, “the 


or omission will be disregarded.® 


fied.® 


S. D.—Smith v. Chicago, etc., R. Co., 
4S. D; 71,55 NW 717. 

Tex.—Houston, etc., R. Co. v. Wash- 
eee 60 Tex. Civ.’ A. 391, 127 SW 


Vt.—Van Dyke v. Grand Trunk R. 
Cer 84 Vt. 212, 78 A 958, AnnCas1913A 


Ont.—McCallum BA eereue Trunk R. 
ColgsiuUlC. @.\Bs 

[a] In Bishan gl decisions re- 
lating to the necessity for specifying 
the particular act or omission con- 
stituting the negligence relied on are 
inconsistent and confusing. (1) Some 
decisions hold without qualification 
that it will-be sufficient to allege that 
defendant or its servants and agents 
‘negligently set fire to and destroyed” 
plaintiff’s property. 
Southern R. Co. v. Loveman Com- 
press Co., 196 Ala. 683, 72. S.311; Ala- 
bama Great Southern R. Co. v. Plant- 
ers’ Warehouse, etc., Co., 153 Ala. 241, 
45 S 82; Alabama Great Southern R. 
Co. v. Sanders, 145 Ala. 449, 40 S 402; 
Louisville, ete., R. Co. v. Marbury 
Lumber Co., 125 Ala. 237, 28 S 438, 50 
LRA 620. (2) And that such an al- 
legation is broad enough to cover the 
negligent burning whether resulting 
from the operation and handling of 
the locomotive or from the defective 
construction or equipment thereof. 
Alabama Great Southern R. Co. v. 
Loveman Compress Co., supra. (3) 
And it has similarly been ‘held, in reli- 
ance on this last mentioned decision, 
that a complaint alleging that defend- 
ants negligently, by means of sparks 
or fire emitted from its locomotives, 
caused plaintiff's barn to be destroyed 
by fire is sufficient to cover negligence 
in construction and equipment of the 
locomotive, as well as the negligent 
operation and management thereof. 
Louisville, etce., R. Co. v. Steverson, 
124 S 205. (4) On the other hand, it 
has been held that a complaint al- 
leging that sparks from defendant’s 
locomotive fell on the roof of plain- 
tiff’s house, causing it to catch on fire, 
and burning the property of plaintiff, 
is objectionable for failure to inform 
defendant whether plaintiff claimed 
damages on the ground that the loco- 
motive was defectively constructed 
and equipped, or on the ground that it 
was negligently operated, but after 
verdict it will be considered as stat- 
ing a aeoge cause of action. Louisville, 
etc., R. Co. v. Frazier, 194 Ala. 331, 70 
S 90. (5) So in still other decisions, 
without expressly holding such aver- 
ment necessary, it is held that a gen- 
eral averment of negligence in the op- 
eration, construction, or equipment of 
the locomotive then in use on defend- 
ant’s road, whereby the damage al- 
leged was the proximate cause, is 
sufficient (Tombigbee Valley R. Co. Vv. 
Howard, 185 Ala. 612, 64 S 338; Louis- 
ville, ete., R. Coz-v. Smith, 163 Ala. 
141, 50 S "941; Birmingham R. Light, 
etc., Cow. Martin, VAS" Alas "824255 
618); (6) and that a complaint al- 
leging that plaintiff's house was de- 
stroyed by fire which “was communi- 
eated to plaintiff's said building from 


Alabama Great |]. 


RAILROADS 


demurrer.”’?° 
Locomotives. 


and it 


an engine or locomotive operated by 
the defendant and said fire was 
caused by the negligence or careless- 
ness of the defendant in operating and 
running said locomotive” sufficiently 
states a cause of action and is not 
subject to demurrer upon the ground 
of uncertainty and indefiniteness in 
its allegations of negligence (Ala- 
bama Great Southern R. Co. v. Taylor, 
129 Ala. 238, 29 S 673). 

3. See infra § 1352. 

4 See infra § 1353. 

5. See infra § 1353. 

6. Lake Erie, etc., R. Co. v. Mc- 
Fall, 165 Ind. 574, 76 NE 400. 

7. Georgia Cent. R. v. Jeffers, 34 
Ga. A. 35, 128 SE 202; and cases in- 
fra note 8. 

8. Ala.—Tombigbee Valley R. Co. 
v. Howard, 185 Ala. 612, 64 S 338; 
Louisville, etc., R. Co. v. Smith, 163 
Ala. 141, 50 S 241; Alabama Great 
Southern R. Co. v. Johnson, 128 Ala. 
283; 29sSe7 TAs 

Ga.—Southern R. Co. v. Black, 141 
Ga... 35,80 SE 323; Bittick v. Georgia, 
ete), Ri Cox: 136 Ga. 138, 7 SH 1106. 

Tll.—Illinois Cent. R. Co. v. Siler, 
229 Tll. 390, 82 NE 362, 15 LRANS 819, 
11 AnnCas 368. 

Ind.—Pittsburgh, ete., -R. “Co. sw 
Brough, 168 Ind. 378, 81 NE 57, 12 
LRANS 401; Lake Brie, etc., R. Co. 
v. Ford, 167 Ind. 205, 78 NE 969; Pitts- 
burgh, vete., R. Co. v. Wilson, 161 
Ind. 701, 66 NE 899; Louisville, etc., 
R. Co. v. Krinning, 87 Ind. 351 uChi- 
cago, etc., R. Co. v. Kreig, 22 Ind. A. 
393, 53 NE 1033;  Qhio, ete., R. Co. v. 
Wrape, 4 Ind. A. 100, 
St mR Counve Trapp, 4 Ind. A. 69, 36 
NB 812; Chicago, . etc RR, Cocgeve 
Barnes, 2 Ind. A. 21:3, 28 NE 328. 

S. D.—Smith v. Chicago, ,ete.,, R. Co; 
48. D. 71, 55 NW 717. 

Tex.—Houston, etc., R. Co. v. Wash- 
pas iors 60 Tex. Civ. A. 391, 127 SW 
1126 


See generally Negligence § 652. 

[a] Thus it will be sufficient to al- 
lege that defendant set fire to its 
right of way and negligently allowed 
it to spread to plaintiff's property. 
It is not necessary “to allege that the 
section-foreman went to sleep and left 
the fire burning, or that a high wind 
was blowing.” Central of Georgia R. 
Co. v. Jeffers, 34 Ga. A. 35, 36, 128 
SE 202. 

9. Flint River, etc., R. Co. v. Ma- 
ples, 10 Ga. A. 573, 73 SH 957. 

10. Lake Erie, etc., R. Co. v. Me- 
Fall, 165 Ind. 574, 579, 76 NE 400. 

11. See supra § 1351. 

12. Atlanta, ete, R. Co. v. White- 
head, 31. Ga.) As 789,119 SEm5395- St. 
Louis, ete., R. Co. v. Fudge, 39 Kan. 
543, 18 P 720. And see cases infra 
this section. 

[a] In Missouri, where the pleader 
need state only the substantive facts 
that the fire was negligently permit- 
ted to escape and burn plaintiff's 
property (see supra § 1351), “it is 

2 unnecessary for him to allege 
that the fire escaped by reason of neg- 
ligence in providing a safe engine, or 
negligence in operating the engine 


30 NE 428; Ohio, 
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allegation of negligence takes on a technical signifi- 
cance, and that a very general averment relative to 
what was negligently done or omitted will ordinarily 
be a sufficient averment of negligence as against a 


[§ 1352] bb. Defects in, and Mismanagement of, 
Pursuant to the rule just stated,1! if 
defects in the construction or equipment of locomo- 
tives or negligence in the management thereof is the 
negligence relied on as a ground for recovery, it is 
necessary to allege that the company has been negli- 
gent in the construction, equipment, or management 
of its locomotives whereby the fire escaped and the 
injury was caused.” 
grounds in general terms is ordinarily sufficient.'? 


However, a statement of these 


provided. Such allegations are su- 
perfluous, because the substantive 
fact of an escape of fire from it, so as 
to ignite neighboring property im- 
plies that the negligence must have 
happened in either or both of the two 
ways alluded to, viz.: in providing 
safe engines or in operating them. 
The allegation of the substantive fact 
in the petition advises the company 
of the necessity of repelling the in- 
ference of negligence by proof that 
the engine was properly constructed 
and that it was skillfully operated, 
thus leading to the conclusion that 
the accident was unavoidable and not 
the result of’ negligence.’ “Wise v. 
Joplin R. Co., 85 Mo. 178, 187, 

13. Ala._-Birmingham BR. ete., Co. 
v. Hinton, 141 Ala. 606, 37 S 635. 

Tll.— Toledo, ete Rv Cor v.- Corns ae 
PN. 493% 

Ind.—Pittsburgh, ete, R. Co. v. 
Brough, 168 Ind. 378, 81 NE 57, 12 
LRANS 401; Lake Erie, etc., R. Co. 
v. Ford, 167 Ind. 205, 78 NE 969; Ohio, 
ete., R: Co. v. McCartney, 121 Ina. 385, 
13 NE 358; Louisville, etc., R. Co. v. 
FEENNE, 87 Ind. 351. 

N. Y.—Adriance- v. Lehigh Valley 
R. Co., 105 App. Div. 33) 938° NYS: 473. 

N. C.—Wyatt v. Seaboard Air Line 
RaiCox 5 O5N-1@w3 OF 12S 8s. 

R. I.—Smith v. Old Colony, etce., R. 
Cos a lh 2a 

g. D.—Smith v. Chicago, ete., R. Co., 
48. Da 745055) NWs WAT 

Tex. ~_Houston, etc., R. Co. v. Wash- 
AD ELOn 60 Tex. Civ. A. 391, 127 SW 

[a] Allegations held sufficient.— 
(1) That defendant negligently failed 
to use “safe and sufficient spark-ar- 
resters or other appliances to prevent 
the emission of. sparks,’ and negli- 
gently ran its train with a high and 
unnecessary head of steam, thereby 
causing the locomotive to throw out 
unusually large sparks and coals of 
fire, setting plaintiff’s barn on fire and 
destroying it. Lake Hrie, etc., R. Co. 
v. McFall, 165 Ind. 574, 716 NE 400, 72 
NE 552. (2) That defendant negli- 
gently permitted its engines to be- 
come out of repair and negligently 
permitted fire to escape therefrom and 
destroy plaintiff's property. Lake 
Erie, ete., R. Co. v. Gossard, 14 Ind. 
A. 244, 42 NE 818. (3) That defend- 
ant negligently selected and main- 
tained a locomotive that was in an 
improper anid defective condition, and 
negligently and improperly managed 
such locomotive whereby sparks of 
fire were emitted therefrom and 
thrown onto plaintiff’s house burning 
it. Birmingham R., ete., Co. v. Hin- 
ton, 141 Ala. 606, 37 S 635. (4) That 
the engine was negligently construct- 
ed and managed, and that it emitted 
large sparks and coals of fire which 
were carried by the wind and fell on 
plaintiff’s land and caused the fire. 
Chicago, etc., R. Co. v. House, 10 Ind. 
A. 134, 37 NE 731. (5) That the en- 
gine was so negligently used that fire 
did, by reason of such negligence, es- 
cape and produce the injury. Toledo, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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It is not necessary to specify the particular defects 
in the locomotive or the mismanagement thereof,* 
because its’ condition and management are matters 
peculiarly within the knowledge of defendant.‘ 

[§ 1353] ce. Combustible Matter on Right of 
Way. In an action for damages from fire caused by 
sparks from defendant’s locomotive, allegations that 
defendant negligently permitted combustible matter 
to accumulate on its right of way, that sparks from 
a passing locomotive set fire to the matter and that 
the fire spread to plaintiff’s building, destroying it, 
and that defendant made no effort to prevent the 
spread of the fire, states a cause of action without 
further alleging that the locomotive was kept in an 
improper condition and carelessly operated.t® So 
it has been held that a complaint alleging that de- 
fendant managed its trains negligently and failed to 
employ suitable means to prevent the escape of fire 
from the locomotive, and also negligently permitted 
combustible materials to remain on the right of way, 
and that by reason of its negligenee fire escaped from 
the locomotive and set fire to the combustibles, and 
by reason of a continuous body of combustible ma- 
terial the fire was communicated to plaintiff’s prem- 
ises, sufficiently alleges that the accumulation of 
combustible materials on the right of way was the 
primary cause of the fire.t7 On the other hand, it 


has been held that an allegation that defendant “care- 


lessly permitted fire from the engine of the local 
freight-train, going west, to be thrown out, whereby 
the litter which said company had permitted to ac- 
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That the fire destroying plaintiff’s]| nite, 
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against a motion to make more ‘defi- 
an allegation that defendant, 
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cumulate on said right of way was ignited, and the 
fire spread therefrom and burned and destroyed” 
plaintiff’s property, did not amount to an averment 
that the railway company negligently permitted com- 
bustible matter to accumulate upon its right of 
way.t8 

, [§ 1354] dd. Spread of Fire—(aa) From De- 
fendant’s Premises. A complaint which alleges neg- 
ligence of a company both in setting fires to combusti- 
bles on its right of way and in failing to prevent the 
spread of the fire so started to adjoining land result- 
ing-in injury thereto is, of course, sufficient to show 
a cause of action.!® Where the gist of the action 
is negligence in permitting the escape of fire to plain- 
tiff’s land from defendant’s right of way,?° the com- 
plaint need not show that the fire was negligently 
started,”1 but it is indispensable that the complaint 
should allege that defendant negligently permitted 
the escape of fire to plaintiff’s land from defendant’s ~ 
right of way,?? and evidence to establish such negli- 
gence is not admissible under a complaint charging 
negligence in failing properly to equip and operate 
locomotives and in permitting accumulations of com- 
bustibles on the track.?? In jurisdictions where it 
is held that a company negligently setting out a fire 
on its right of way which spreads to adjoining lands, 
injuring them, is not lable unless it was neghgent in 
suffering the fire so to spread,?* the complaint must 
allege that the company was negligent in permitting 
the fire so‘started to eseape therefrom to the adjoin- 
ing premises,”° or contain averments from which such 


the fire to escape to plaintiff's land. 
Ohio, etc., R. Co. v. Trapp, 4 Ind. A. 69, 


property was set by the negligence 
of defendant in having a defectively 
constructed, and equipped locomotive. 
Adriance v. Lehigh Valley R. Co., 105 
App. Div.. 33, 98 NYS 473. (7) So an 
allegation that defendant, while using 
its locomotive, engine, and other roll- 
ing stock, so carelessly and negligent- 
ly managed the same that plaintiff’s 
property was set on fire from sparks 
from the engine, states with suffi- 


cient accuracy that the injury was) 


caused by the careless management of 
the fire in the engine. Smith v. Old 
Colony, etc, R. Co, 10 Ry Ts 22. (8) 
And an allegation that defendant’s 
locomotive ‘“‘was so negligently, care- 
lessly and insufficiently constructed 
and equipped” as to emit and throw 
out large sparks of fire, properly in- 
cluded the condition of such locomo- 
tive for arresting sparks, whether 
its defects in that respect resulted 
from its original construction, or from 
defects caused by use, wear, or in- 
jury to its parts. Smith v. Chicago, 
etc., R. Co., 4S. D. 71,55 NW 717. (9) 
Other averments held sufficient see 
Alabama cases supra § 1351; and Bit- 
tick v. Georgia, ete., R. Co., 136 Ga. 
*138, 70 SH 1106; Pittsburgh, etc., R. 
Co. v. ‘Brough, 168 Ind. 378, 81 NE 
57, 12 LRANS 401; Pittsburgh, etc., 
R. Co. v. Wise, 36 Ina. A. 59, 74 NE 


1107; Wyatt v. Seaboard Air Line R. 
Co., 156 N. C. 807, 72 SE 383; Hous- 
ton, ete., R. Co. v. Washington, 60 


Tex, Civ. A. 391, 127 SW 1126. — 

{[b] Allegations held insufficient.— 
(1) An allegation that “the servants, 
agents and employés, etc., of said de- 
fendant in operating and running its 
engine over said line or road near the 
premises of plaintiff in said county, 
negligently and carelessly permitted 
such engine to cast out sparks and 
coals of fire therefrom into the dry 
grass and other combustible material] 
on defendant’s right-of-way, and set 
fire thereto, which spread onto and 
over the land of plaintiff’ is an in- 
sufficient allegation of defects in' the 
engine. St. Louis, etc. 


Fadge, 39 Kan. 543; 18 P 720. (2). As 


Eee © Ongar 


through its employees in the use of 
the engine, was careless and negli- 
gent in the operation of its railway, 
is not sufficient to support a finding 
of negligence in the use of a defec- 
tive spark arrester. Missouri, etc., 
Be G8: v. Garrison, 66 Kan. 625, 72 P 
au. 

[ce] 
averment that at the time of the in- 
jury complained of defendant’s train 
was being run at an unusual rate of 
speed is not sufficient to show negli- 
gent operation of the train, it not be- 
ing shown that the locomotive was 
out of order or that it was improp- 
erly operated, as by over-taxing it. 
Lake Erie, ete., R. Co. v. McFall, 165 
Ind. 574, 76 NE 400, 72 NE 552. 

14. Louisville, etc., R. Co. v. Krin- 
ning, 87 Ind. 351; Houston, ete., R. Co. 
v. Washington, 60 Tex. Civ. A. 391, 127 
SW 1126. 

"15. Houston, ete., R. Co. v. Wash- 
ington, supra. 

16. Pittsburgh, ete, R 
diana Horseshoe Co., 154 
NE 766. 

17. Buck v. Union Pac. R. Co., 59 
Kan. 328, 52 P 866. 

18. Southern R. Co. ‘v. Horine, 115 
Ga. 664, 42 SE 52. 

19. Clark v. San Francisco, etc., 
R. Co., 142 Cal. 614, 76 P 507; Mc- 
Callum v. Grand Trunk R. Co., 31 U. C. 
tee (Ont.) 527 [aff 30 U. C. Q. B. 

20. See supra § 1281. 

210%. Ohio; ete, RIvCo. vy.) Trapp, 4 
Ind. A. 69, 30 NE. 812. 

fa] Thus, where a complaint alleg- 
es that defendant carelessly dis- 
charged sparks from its locomotive, 
igniting combustible material negli- 
gently left upon the right of way, and 
carelessly allowed the fire to spread 
over plaintiff’s land, destroying hay 
and fences, a motion to make more 
specific, so as to state whether the 
negligence in discharging the sparks 
consisted in improper equipment or 
careless operation, is properly denied, 


Unusual rate of speed.—An 


OOP Ve Lae 
Ind. 322, 56. 


-sinee the gist of the tort is suffering 


30 NE 812. 

22. Central of Georgia R. Co. v. 
Jeffers, 34 Ga. A. 35, 128 SE 202; Rost 
v. Missouri Pac. R. Co., 76 Tex. 168, 
12;SW 1131. | ‘ 


23.. Rost v. Missouri Pac. R. Co., 
supra. 3 
24. See supra § 1280 (where the 


conflict of authority as to such lia- 
bility is discussed). 

25. Louisville, etc., R.,Co. v. Parks, 
97° Ind. 1307; Wabash, etc. BR. Gon ane 
Johnson, 96 Ind. 44; Indiana, etce., R. 
Co. v. McBroom, 91 Ind. 111;  Indi- 
ana, etc., R. Co. v. Adamson, 90 Ind. 
60; Louisville, ete., R. Co. v. Ehlert, 
87 Ind. 339; Louisville, ete., R. Co. v. 
Spenn, 87 Ind. 322; Pittsburgh, etc., R. 
Co. v. Hixon, 79 Ind. 111; Pittsburgh, 
etc., R. Co. v. Culver, 60 Ind. 469; 
Wabash R. Co. v. Schultz, 30 Ind. A. 
495, 64 NE 481; Louisville, ete, R. 
Co. v. Palmer, 13 Ind. A. 161, 39 NE 
881, 41 NE 400. See Haugen v. Chi- 
cago, ete., R. Co., 3S. D. 394, 53 NW: 
769 (approving this doctrine). 

[a] Averments held sufficient.—. 
(1) That defen'dant negligently and 
carelessly permitted fire to escape 
from its right of way, without plead- 
ing all the facts and circumstances 
from which this inference may be 
drawn. Pittsburgh, ete, R. Co. vy. 


Wise, 36 Ind. A. 59, 74 NE 1107. To 
same effect Chicago, ete, R. Co. v. 
Barnes, 2 Ind. A. 213, 28 NE 328. (2) 


That defendant negligently permitted 
a fire to originate’ on its right of way 
and negligently permitted it to es- 
cape upon plaintiff's land and to burn 
the soil and crops thereof. Chicago, 
etc., R. Co. v. Long, 16 Ind. A. 401, 45 
NE 484. (3) “That the fire caused 
and caught as aforesaid, through the 
carelessness anid negligence of said 
defendant, was permitted to and did 
spread over’ plaintiff's land. Chica- 
go, etc., R. Co. v. House, 10 Ind. A. 134, 
37 NE 731. (4) That the fire was, 
through the negligence of defendant, 
“permitted to be carried to” plaintiff's 
premises adjoining the right of way 
and destroyed his fencing. - Wabash, 


1198 [51 C.J.] 


negligence is necessarily implied;?° and a mere aver- 
ment that the fire was negligently started on the right 
of way will not dispense with, or supply the place of, 
such allegation. aN 

[§ 1355] (bb) From Adjoining Owner’s Premises. 
Where the complaint alleges that fire was negligent- 
ly set out on its right of way by defendant and on 
the land of an adjoining owner, and that the fire 
spread to plaintiff’s lands whereby his property was 
destroyed, and that the fire was wholly the result of 
the negligence of defendant, it is not necessary fur- 
ther to aver the negligence of defendant in prevent- 
ing the fire escaping from its right of way.?% A com- 
plaint alleging that defendant negligently permitted 
fire on its right of way to escape to adjoining land, 
‘igniting it, and thence to plaintiff’s land, is sufficient, 
without alleging negligence in permitting the fire to 
escape from the adjoining land to that of plaintiff.*° 
A complaint alleging that defendant negligently and 
willfully set fire to combustibles upon the land of an 
adjoining owner, that the fire spread to and upon 
plaintiff’s land, which act was the natural and prob- 
able result of defendant’s wrongful act, states a good 
cause of action.®° 

[§ 1356] (9) Charging Negligence as That of 
Railroad Company or Other Agents or Employees. 
It is sufficient to charge the negligence causing the 


etc., R. Co. v. Johnson, 96 Ind. 44; 
Lake ‘Erie, etc., R. Co. v. Griffin, 8 
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the accumulation of combustible mat- 
ter on the right of way, states a good 


[§§ 1354-1358 


injury as that of the railroad company ;*! and this 
is so although the action is based on a statute making 
the company liable for damages to property by fire 
communicated by its locomotives or originating on 
its right of way” in consequence of the act of any of 
its authorized agents or employees.”?? According 
to some decisions, it is not sufficient to allege the neg- 
ligence as that of the company’s agents or em- 
ployees*? unless it is also alleged that they were en- 
gaged in the line of their employment;** but there 
is authority to the contrary.*® 

[§ 1357] (10) Injury or Damage Sustained. In 
accordance with general principles,?® the declaration 
or complaint must describe the nature and character 
of the injury and damages sustained with a reasona- 
ble degree of definiteness and certainty.** It has 
been held, however, that it is not necessary to allege 
the value of each particular item destroyed if the in- 
juries done and the damages sustained are substan- 
tially shown.*§ 

[§ 1358] (11) Connection between Negligence 
Charged and Injury Sustained.*® In accordance 
with general principles,*® the declaration, petition, 
or complaint must show that the negligence of de- 
fendant was the proximate cause of the injury com- 
plained of,#1 whether the injury was to plaintiff’s 


corporation 


acts through agents. 
There 


is sufficient compliance’ with 


Ind. A. 47, 35 NE 396, 52 AmSR 465.| cause of action for negligently allow-| the ‘statute in question when the 
(5) An averment that defendant care-|ing the fire to escape, as against a] words ‘its agents’ are used. . 
lessly permitted dry grass to ac-| general demurrer. Charleston, etc.,| The word ‘authorized’ prefixed “to 
cumulate on its right of way, which] R. Co. v. McElmurray, 12 Ga. A. 441,| ‘agent,’ in the connection used in the 
was set on fire by sparks from its| 78 SE 258. statute, is of no particular signifi- 
passing locomotives, that the fire es- 27. . Indiana, etc., ‘Rs Co.. “~v. \“Me-| cance’’). 

caped to plaintiff's lands adjoining,| Broom, 91 Ind. 111; Louisville, ete., 36. See Negligence § 671. 

and destroyed his fences and grass,| R. Co. v. Ehlert, 87 Ind. 339; Pitts- 37. Louisville, etc., R. Co. v. More- 


and that the fire and injury were] burgh, 
caused ‘‘wholly by the neglect and] 111; 
carelessness of the defendant,” suffi- | 60 Ind. 469; 
ciently alleges negligence in permit- 28. 
ting the fire to escape to plaintiff's 
premises. It was said that the clause 


above quoted was “sufficient to char-]| 394, 53 NW 


ete; wR. Co, ve Hixon 19) (ind. 

Pittsburgh, etc., R. Co. v.-Culver, 

and cases supra note 25. 

Louisville, ete., 

mann, 87 Ind. 422. 

Haugan v. Chicago, etc., R. Co., 3 S. D. 
769. 


land, 143 Ga. 414, 85 SE 341; Missouri, 
ete. Rs COsnv. Lycan, 57 Kan, 635, 47 
P 526. 
R. Co. v. Han= [a] 


Averment held sufficient.—A 
To same effect 


declaration, which states that defend- 
ant so carelessly an’d negligently man- 
aged and operated one of its locomo- 


acterize all the appellant had done 29. 


an'd permitted in the premises as hav- 
ing been negligently done and permit- 
ted.” Pittsburgh, etc., R. Co. v. Jones, 
86 Ind. 496, 498, 44 AmR 334. : 

{b] Other averments held suffi- 
cient see Louisville, ete. R. Co. v. 
Parks, 01 Ind. s0f “Pittsburshy ete; 
R. Co. v. Welch, 54 Ind. A. 335, 101 NE 
748. 

26.. Pittsburgh, etc., R. Co. y. Id- 
dings, 28 Ind. A. 504, 62 NE 112. 

“Negligence in starting the fire may 
be such in many cases as will tend to 
establish negligence in allowing it to 
communicate to the property of oth- 
ers, and to thus characterize the whole 
transaction as a negligent one.’ 
Pittsburgh, etc., R. Co. v. Culver, 69 
Ind. 469, 472 [quot Indiana, ete., 
CON; McBroom, 91 Ind 114, 113i). 

[a] Thus (1) an averment of neg- 
ligence of defendant in suffering the 
escape of fire from its right of way 
may be established by proof of the 
accumulation of combustible mate- 
rial on the right of way extending 
up to plaintiff's property, so that the 
communication of fire to plaintiff's 
property would be the natural and 
probable consequence of its burning 
on the right of way. Pittsburgh, etc., 
R. Co. v. Wise,'36 Ind. A, 59, 74 NE 
1107. (2) It is not necessary for 
plaintiff to show that defendant omit- 
ted to adopt prudent means to prevent 
the escape of fire after it had started. 
Pittsburgh, etc., R. Co. v. Wise, supra. 

[b] In Georgia it has been held 
that a petition basing a right of ac- 
tion on negligence in operating a loco- 
motive, so as to cause an unusual 
emission of sparks, and in permitting 


— 


Wabash, etc., R. Co. v. Lackey, 
31 Ind. A. 103, 67 NE 278; Chicago, 
etc, CRA Con ty (Burden a4) Wind eA? 


512, 438 NE 155. 

_ “The gist of the action is the neg- 
ligence in permitting the fire to es- 
cape from the right of way. If the 
first escape was a negligent one, and 
the fire which did the damage a con- 
tinuous one, the appellant must an- 
swer for the damages done.” Chicago, 
ete., R. Co. v. Burden, supra. 

30. Phelps v. New York Cent., etc., 
R. Co., 48 Mise. 27, 96 NYS 72. 

31. Pittsburgh, etc., R. Co. v. Jones, 
86 Ind. 496, 44 AmR 334; Louisville, 
ete, R. Co. Vv. Palmer, a3 ind: Aer. 
39 NE 881, 41 NE 400; Brown v. Caro- 
lina Midland R. Co., 67 S. C. 481, 46 SE 
283, 100 AmSR 756. 

32. Brown vy. Carolina Midland. R. 
Co., supra. 

33. Louisville, ete., R: Co. v. Rob- 
erts, 13 Ind. A. 692, 42 NE 247; Lou- 
isville, etc., R. Co. v. Palmer, 13 Ind. 
A. 161, 39 NE 881, 41 NE 400. 

34. Western R. Co. v. Irwin, 2 Ala. 
A. 577, 56 S 768; Louisville, ete., R. 
Co, v:, Palmer, 13. Ind.y A> 16239 NE} 
881, 41 NE 400. 

35. Louisville, etc., R. Co. v. Spring 
Water Distillery Co., 53 SW 275, 21 
KyL 769. See Mayo v. Spartanburg, 
ete. Rk. Cong 405 Sirol oS) LSE 
73 (a statute making a company re- 
sponsible for injuries by fire originat- 
ing within its right of way through 
the act of its ‘authorized agents,” a 
complaint. alleging that defendant 
through “its agent’ set fire on its 
right of way which was communi- 
cated to plaintiff's property causing 
the injury complained of is good. “A 


tives that fire escaped therefrom and 
set fire to the canvas cover with which 
a pinery belonging to plaintiff and 
near defendant’s track was covered, 
and burned a large part, to wit, about 
one acre of such cover, and alleges 
damages to a stated amount, is suffi- 
cient to warrant a recovery of such 
general damages as necessarily re- 
sult from the burning of the cover to 
the extent of its value within the stat- 
ed amount. Benedict Pineapple Co. 
v. Atlantic Coast Line R. Co., 55 Fla. 
514. 46 S 732, 20 LRANS 92. 

[b] Injury to freehold.—A petition 
alleging that plaintiff owned certain 
lands, upon which were fruit, shade, 
and ornamental trees, also particular- 
ly described, and that defendant neg- 
ligently permitted fire to escape from 
its locomotive, which spread and de- 
stroyed the trees, sufficiently alleges 
an pa hea to the freehold. Missouri, 
ete,, R. Co. v. Liycan, 5% Kan, 635. 47 
Py 26. 

38. Bilger v. Peon Sy paeokes Rs iCo:, 
5 Pa. Dist. & Co. 762 

39. Proximate cause generally see 
supra §§ 1285-1296 

40. See Negligence § 666. 

41. Ala.—Whitman v. Mobile, etce., 
RYCo5 217 Alawi0® Pras rons South_ 
ern R. Comavs Ross, 215 Ala. 298, 110 

Fla.—Tampa, ete., R. Co. v. Craw- 
ford, 67 Fla. 77, 64 S 437; Benedict 
Pineapple Co. v. Atlantic Coast Line 
R. Co., 55 Fla. 514, 46 S 732, 20 LRA 
NS 92. 

Ga.—Georgia R., etc., Co. v. Konkle, 
36 Ga. A. 569, 137 SE 113. 

Ill.—lIllinois Cent. R. Co. v. Siler, 


229 Ill. 390, 82 NE 362, 15 LRANS 819, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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property*? or to his person.*® 


[§ 13859] (12) Negativing Matters of Defense— 
In accordance with elementary 
rules,** the declaration or complaint need not, by its 
averments, anticipate and negative matters of de- 


(a) In General. 


fense.*® 


[§ 1360] (b) Contributory Negligence. 
dictions where contributory negligence is considered 
a matter of defense to be pleaded by defendant,*® 
it is not necessary that the complaint should nega- 
tive the fact of plaintiff’s contributory negligence.*? 
But in jurisdictions where contributory negligence 
must be negatived in the complaint, except in cases 
where the rule has been abrogated by statute,*® it 
has generally been held necessary for the complaint 
in actions of this character to negative contributory 


negligence.*® 


[§ 1361] (18) Joinder of Causes of Action or 
In jurisdictions where the common-law 
right of action for injuries by fire negligently set out 


Counts.°° 


11 AnnCas 368. 

Ind.—Pittsburgh, etc., R. Co. v. Hix- 
on, 79 Ind. 111; Lake HErie, etc. R. 
Co. v. Pettijohn, 9 Ind. A. 695, 36 NH 
429; Lake Brie, etc., R. Co. v. Miller, 
9 Ind. A. 192, 36 NE 428. 

Mo.—Palmer vy. Missouri Pac. R. Co., 
76 Mo. 217. 

42. See cases infra this note. 

[a] Causal connection shown.—(1) 
A complaint alleging that defendant 
negligently ignited grass and weeds 
on its right of way, that fire spread 
and endangered plaintiff's buildings, 
and that plaintiff was injured in an 
attempt to extinguish fire, by wrench- 
ing or injuring her right side, shoul- 
der, and back, while procuring buckets 
of water and throwing them on the 
fire, was held not to show that the 
railroad’s negligence was the proxi- 
mate cause of the injury. Whitman 
v. Mobile, etc., R. Co., 217 Ala. 70, 114 
S 912. (2) A complaint alleging that 
defendant “so carelessly and negli- 
gently ran and managed said locomo- 
tive . that sparks and fire were 
permitted to escape therefrom into 
and on plaintiff's said farm” and to 
defendant’s right of way, where it had 
negligently permitted combustible 
matter to accumulate, and thereby set 
fire to and communicated fire to prop- 
erty on plaintiff's farm, sufficiently 
shows the connection between the 
negligence alleged and the injury sus- 
tained. Palmer v. Missouri Pac. R. 
Co., 76 Mo. 217. (3) A count charging 
that lumber was damaged or de- 
stroyed by fire communicated to it 
by sparks from a locomotive operated 
by defendant railroad through the 
negligence of its servants or agents 
alleges that the damages proximately 
resulted from defendant’s negligence. 
Southern R. Co. v. Ross, 215 Ala. 293, 
110 S 369. (4) A declaration alleging 
that plaintiff's property was destroyed 
by sparks from defendant’s locomo- 
tive and that the fire was communi- 
cated from the locomotive to property 
through defendant’s negligence suffi- 
ciently alleges destruction of plain- 
tiff’s property by sparks negligently 
communicated from defendant’s loco- 
motive to plaintiff's property, and is 
not demurrable on the ground that no 
causal connection between the negli- 
gence and damage was shown. South- 
ern R. Co. v. Johnston, (Ala. A.) 118 S 
680. (5) In an action for burning 
property by sparks from an engine, 
allegations that divers sparks and 
brands of fire were, through the neg- 
ligence of defendants, allowed to es- 
cape from the engine and set fire to 
plaintiff's mill, and that as a direct 
result of such negligence the mill 
burned, are sufficient statements of 
facts showing that the injury com- 
plained of was the proximate result 
of the negligence alleged. Williams 
v. Pringle, 61 Fla. 485, 54 S 452. (6) 
In an action for damages caused by 
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by a railroad company is not abrogated by statutes 


In juris- 


making such companies liable for injuries of this 
character irrespective of negligence,®+ it has been 
held that it is not permissible to join in one count a 
common-law cause of action for negligence with a 
cause of action based on the statute.®? 
it was said to be doubtful whether these two causes 
of action could be joined in one petition,®? it has 
been expressly held that this is permissible.** 
it has also been held that, where the complaint con- 
tains several counts, each of which contains some 
material facts alleged to constitute negligence which 
was not included in either of the others, such counts 
are not obnoxious to the rule which prohibits addi- 
tional counts where they contain simply a statement 
of ‘the same facts as the others,®> and that plaintiff 


And while 


And 


will not be required to elect on which count he will 


proceed.°® 


burning a cover used to protect grow- 
ing plants from frost and cold, an 
allegation that injury to such plants 
by frost and cold occurred after and 
as the result of the negligent burning 
of the cover sufficiently connects, by 
ordinary, natural sequence, the negli- 
gence and the injury. Benedict Pine- 
apple Co. vy. Atlantic Coast Line R. 
we 55 Fla. 514, 46 S 732, 20 LRANS 


43. See cases infra this note. 

[a] Causal connection shown.—(1) 
A complaint which alleges that de- 
fendant negligently set fire to and 
burned the house in which plaintiff 
resided, that he was in the house 
when it was ignited, and was burned 
while escaping from it during the fire, 
sufficiently shows that defendant’s 
negligence was the proximate cause 
of the injury. Birmingham R., etc., 
Co. v. Hinton, 141 Ala. 606, 37 S 635. 
(2) Counts alleging, in substance, 
that defendant negligently permitted 
combustible material to accumulate 
upon its right of way, that the same 
was Set on fire by defendant’s engines, 
and that plaintiff's intestate, using 
due care for her safety, attempted to 
suppress the fire and save her dwell- 
ing, but was burned to death by her 
clothes becoming ignited, are not bad 
for failure to show specifically that 
the injury was the proximate result of 
the negligence charged. Illinois Cent. 
R. Co. v. Siler, 229 Ill. 390, 82 NE 362, 
15 LRANS 819, 11 AnnCas 368. 


44. See Pleading § 165. 
45. Craig v. Yazoo, etc., R. Co., 209 
Ill. A. 599; Louisville, etc., R. Co. v. 


Spring Water Distillery Co., 53 SW 
275, 21 KyL 769; Adriance v. Lehigh 
Valley R. Co., 105 App. Div. 33, 93 
NYS 473. And see infra § 1360. 

[a] Thus (1) where a statute, aft- 
er limiting the speed of trains 
through cities, towns, and villages, 
and making the railroad company lia- 
ble for injuries sustained from such 
trains running in excess of the pre- 
scribed limit, provided further that 
the railroad commission should have 
power to fix and prescribe a greater 
limit for such trains, and that when 
it should have done so as to any city, 
etc., it should not thereafter apply to 
operation of trains within the same, 
it was held that such withdrawal of 
any city, town, or village from opera- 
tion of the statute was matter of de- 
fense, in an action to recover damages 
for burning of cotton, based on the 
statute, and plaintiff would not be 
obliged to negative the same in his 
declaration. Craig v. Yazoo, etc., R. 
Co., 209 Ill. A, 599. (2). A petition in 
an action to recover damages for 
burning property from sparks from a 
locomotive need not allege that de- 
fendant had failed to provide a spark 
arrester as required by statute, as this 
is matter of defense. , Louisville, etc., 
R. Co. v. Spring Water Distillery Co., 


Where the owner of the equitable title 
to lands in possession thereof sues to recover dam- 
ages thereto for the negligent burning thereof by 


53 SW 275, 21 KyL 769. 

46. See Negligence § 678. 

47. Birmingham R., etc., Co. v. 
Hinton, 141 Ala. 606, 37 S 6385; Aycock 
v. Raleigh, etc., R. Co., 89 N. C. 321; 
Gram v. Northern Pac. R. Co., 1 N. D. 
252, 46 NW 972; Snyder v. Pittsburgh, 
ete) Re Co., 11. Waivae 14 


48. See Negligence § 678. 
49. See cases infra this note. 
[a] In Indiana (1) this is the rule 


(Wabash, etc., R. Co. v. Johnson, 96 
Ind. 40, 44, 62; Pittsburgh, etc., R. Co. 
v. Noel, 77 Ind. 110; Lake Erie, etc., 
R. Co. v. Muller, 24 Ind. A. 662, 57 NE 
596; Chicago, etc., R. Co. v. Barnes, 2 
Ind. A. 213, 28 NE 328) (2) except to 
the extent that it has been abrogated 
by a statute imposing absolute lia- 
bility for injuries from fires commu- 
nicated by locomotives and expressly 
declaring that contributory negli- 
gence shall be a defense (Pittsburgh, 
etc., R. Co. v. Home Ins. Co., 183 Ind. 
355, 108 NE 525, AnnCas1918A 828). 

[b] Sufficiency of allegations.—(1) 
While the rule was formerly other- 
wise (Wabash, etc., R. Co. vy. Johnson, 
96 Ind. 40, 44), (2) it is now well set- 
tled that an allegation that plaintiff 
was without any fault, blame, or neg- 
ligence is a sufficient averment that 
the loss resulted without the negli- 
gence of plaintiff (Phenix Ins. Co. vy. 
Pennsylvania R. Co., 134 Ind. 215, 33 
NE 970, 20 LRA 405; Indiana, etc., R. 
Co. v. Overman, 110 Ind. 538, 10 NE 
575; Pittsburgh, etc., R. Co. v. Hixon, 
110 Ind. 225, 11 NE 285; Lake Erie, 
ete, oR. Co: vs Griffin, 3 ind. = Amway 35 
NE 396, 52 AmSR 465; Chicago, etc., 
R. Co. v. Smith, 6 Ind. A. 262, 33 NE 
241), (3) unless there are specific al- 
legations in the complaint tending to 
destroy such_ general allegations 
(Phenix Ins. Co. v. Pennsylvania R. 
Co., supra), (4) and it is not necessary 
to specify the precautions taken to 
avoid injury (Wabash R. Co. v. 
Schultz, 30 Ind. A. 495, 64 NE 481; 
Chicago, etc., R. Co. v. Barnes, 2 Ind. 
A. 213, 28 NE 328). 


50. Generally see Pleading § 171 
et seq. 

51. See supra § 1250. 

52. Blackmore v. Missouri Paé. R.. 


Co., 162 Mo. 455, 62 SW 993. 

53. Blackmore v. Missouri Pac. R. 
Co., ‘Supra. 

54. Crissey, ete, Lumber Co. v. 
Denver, ete, LRii Conn LT Colom Ales. 
68 P 670 (this, however, is no longer 
the law in this state because, as else- 
where shown [see supra § 1250], a re- 
cent statute of this state is construed 
as covering the entire law upon the 
subject and as abolishing the com- 
mon-law right of action). See gen- 
erally Actions §§ 216, 225. 


55. See Pleading § 176 et seq. 

56. rissey,- etc., -Lumber Co. v. 
Denver,, ete.,, Ri.Co., 17 Colo. A, 275, 
68 P 670. 
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defendant, and alleges ownership and possession, 
an amendment setting out his equitable ownership 
and making the holder of, the legal title a party de- 
fendant is not objectionable for misjoinder of par- 
ties and causes of action, and where no answer is filed 
by the new party, and the trust is not denied, defend- 
ant cannot be heard to complain.®*? 

[§ 1362] (14) Amendments. General rules®® ap- 
ply in respect of allowance of amendments of declara- 
tions, petitions, or complaints in actions to recover 
for injuries to property from fire set out by a rail- 
road company.°® Generally, amendments that set 
up a new and distinct cause of action will not be 
permitted.*° But it is permissible to amend by add- 
ing a more specific deseription of the property 
burned,*! or.an amplification of the facts constitut- 
ing defendant’s neghigence,** or by changing the date 
on which the injury was alleged to have oceurred,°®* 
or the identity of the locomotive alleged to have 
eaused the injury.®4 

[§ 1363] b. Plea or Answer.*® In accordance 
with well settled principles,°® the plea or answer in 
an action against a railroad company for injuries by 
fire set. out by it need not allege mere matters of evi- 

57. Mull v, Louisville, ete., R. Co., 
175 N. C. 593, 96 SE 27. 

58. See Pleading §§ 581-814. 

59. See cases infra,this section, 

[a], Discretion of court.—A refus- 


al to allow amendments, to a declara- 
tion for the destruction. of property 


locomotives to 


tive and the 
which 
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tition stated that the fire was com- [e] 
municated from one of defendant’s 


along and near the track of the com- 
pany by reason of a defective locomo- 
negligent manner in 
it was handled, an amended {d] 


dence.*? So, ordinarily, under the general rule,*® 
contributory negligence must be specially pleaded to 
be available as a defense,®® and it has been held that, 
if defendant wishes to avail himself of the defense 
that plaintiff was a trespasser in placing the property 
destroyed on defendant’s right of way, it is necessary 
to plead that fact since it is an affirmative defense.’° 
And the defense that defendant was exempt by con- 
tract from liability for fire is an affirmative one not 
admissible under the general denial.7+ If defend- 
ant admits that the fire was caused by sparks from 
its locomotive and pleads facts indicating lack of 
negligence, its plea is in effect a plea of confession 
and avoidance, and it therefore: assumes the burden 
of proof.” 

[§ 1364] c. Issues, Proof, and Variance’*—(1) 
Matters To Be Proved. While allegations of facts 
immaterial to the cause of action or which constitute 
mere surplusage need not be proved,’* in accordance 
with general rules,*® all the material allegations of 
the declaration, petition, or complaint which are not 
admitted must be proved.*® In order to authorize a 
recovery, the specific negligence alleged must be 


proved,’”7 but if several acts of negligence are 
Pleas held insufficient.— 
Southern R. Co. v. Darwin, 156 Ala.’ 
311, 47 S 314, 130 AmSR 94; Alabama 
zreat Southern R: Co. v. Planters’ 
RA ee acta etc., Co.) 153 Ala. 241, 45 


grass growing 


Limitation of rule requiring 


r§§ 1861-1364 


by fire communicated by a locomotive, 
after a demurrer to the declaration 
has been sustained, is in the discre- 
tion of the court. Fay v. Boston, etc., 
R. Co., 196 Mass. 329, 82 NE.7 

60. Wrightsville, etc., 
Barrett, 39.Ga. A. 612, 147 SH 916; 
Smith.v. Davis, 162 Minn. 256, 202 NW 
483; Riley, v.. St. Louis, etc., R. .Co., 
124 Mo. A. 278, 101 SW 156. And see 
Pleading § 671. 

[a]. Rule applied.—(1) Where the 
complaint alleges a cause of action 
for destruction of plaintiff's property 
by fire by reason of the negligence of 
defendant’s servants in permitting a 
fire set on the right of way to spread 
to plaintiff's premises, an amendment 
basing the liability on a statute im- 
posing liability on the company inde- 
pendently of negligence is not permis- 
Sible. Riley v. St. Louis, ete., R. Co., 
124 Mo. A. 278, 101 SW 156. (2) And 
an amendment alleging that the loss 
was caused by a different fire starting 
ata different time and place from that 
alleged in the original complaint is 
properly refused. Smith v. Davis, 162 
Minn. 256, 202 NW 483. 

[b] In South Carolina, where the 
statutes rélating to amendments are 
construed as authorizing amendments 
setting up a new and distinct cause of 
action, it has been held that. .a claim 
which alleges that fire was negligent- 
ly set out may be amended during the 
trial after the evidence has been tak- 
en by striking out the allegation of 
negligence so as to make the action 
one under a statute making railroad 
companies liable for injury by fire 
communicated by locomotives or orig- 
inating within the right of way in 
consequence of the act of its author- 
ized agents or employees. Bre ve 
Southern R. Co., 87 S. C. 239, 69 SE 
233; Brown v. Seaboard Air Line R. 
Co., 83 S: Ci 557, 65 SE 1102. 

61.. Georgia Cent. R. Co. v. Inman, 
129 Ga. 656, 59 SE 786; Georgia: Cent. 
R. Co: v. Inman, 129-Ga-, 652, 59 SE 
784. 

62. Georgia Cent. R. Co. v. Inman, 
129 Ga. 656, 59 SE 786; Georgia Cent. 
R. Co. v. Inman, 129 Ga. 652, 59 SE 
784; St. Louis, ete., R. Co. v. Ludlum, 
63 Kan. 719, 66 P 1045. 

{aJ] Thus, where the original pe- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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'Co. v. Beeler, 


petition stating that defendant neg- 
ligently permitted dry grass, weeds, 
leaves, and vegetation to accumulate 
and remain on its right of way where 
the fire mentioned in the original pe- 
tition was set out by one of its pass- 
ing locomotives merely amplifies the 
negligence charged in the original 
petition, and is permissible. St. 
Louis, etc., R. Co. v. Ludlum, 63 Kan. 
719, 66 P 1045. 

{b] Where petition is vague and 
indefinite as to specific act of negili- 
gence, it may be amended in that re- 
spect, in order to meet a specific de- 
murrer raising that objection. South- 
ern R. Co. v. Ward, 110 Ga..793, 36 SE 


78. 
63. Wrightsville, ete., R.. Co.:-v. 


Barrett, 39 Ga. A. 612, 147 SE 916. 


64. Wrightsville, Ey CO uanye 
Barrett, supra. 

65. Generally see Negligence §&§ 
688-705; Pleading §§ 197-379. 

66. See Pleading § 16. 

67. Louisville, ete., R. Co. v. Beel- 
er, 126 Ky. 328, 103 SW 300, 31 KyL 
750, 128 AmSR 291, 11. LRANS 930, 
15 AnnCas 913. 

[a] Thus, in an action for negli- 
gently burning plaintiff's orchard, de- 
fendant is not. required to show in its 
answer that its engine was screened 
as required by St. (1903) §§ 782, 790, 
since such fact is merely evidence 
relevant to the question of defend- 
ant’s negligence. Louisville, ete, R. 
126 Ky. 328, 103 SW 300, 
31 KyL 750, 128 AmSR 291, 11 LRANS 
930, 15 AnnCas 913. 

68. See Negligence § 692. 

69. . Union Pac: Ri: Co, v.. Pracy,a19 
Colo. 331, 35 P 537; St. Louis South- 
western R. Co. v. Sharp, 62 Tex. Civ. 
A. 340, 131 SW 614, 

fa]. Rule applied.—A company 
sued for negligently burning a section 
foreman’s goods situated in a section 
house could not rely on his contribu- 
tory negligence in failing to keep the 
house in repair, in the absence of a 
plea thereof. St. Louis Southwestern 
R. Covive Sharp, 62"-Dex. Civ, (AP 340; 
131.SW 614. 

[b] Plea held sufficient.—Louis- 
ville, etc., R: Co. v. Sullivan Timber 
Co., 138 Ala, 379, 35 S° 327. 


(DUAR 


contributory negligence to be pleaded 
is that the court may award a nonsuit 
notwithstanding the want of a plea 
of contributory negligence, where 
plaintiff's evidence so conclusively 
shows contributory negligence that 
the court would grant a new trial in 
case of a verdict in favor of plaintiff. 
Brown v. Oregon R., etc., Co., 41 Wash. 
688, 84 P 400. 

70. St.Louis, ‘etc. “R./Co. v. Coop- 
er, 120 Ark. 595, 180 'SW 203. 

71. Sager v. Illinois Cent. R. Cox 
190 Mo. A. 524, 176 SW 232. 

72. Illinois Cent. R. Co. v. Barrett, 
66 SW 9, 23 KyL 1755. 

73. Generally see Negligence §§ 
717-734; Pleading §§ 1144-1211. 

74. Cairo, etc., R. Co. v. Brooks, 
112 Ark. 298, 166 SW 167; Campbell 
v. Missouri Pac. R. Co., 121 Mo. 340, 
25 SW 936, 42 AmSR 530, 25 LRA 175; 
Sims v. Chicago, etce., R. Co., 83 Mo. A. 
246; Hocking Valley R. Co. v. James, 
18° Oh. Cir: Ct N. Sy 210; 17 OhteALT3353 
Schaff v. Coyle, 121 Okl. 228, 249 P 
947; Midland Valley R. Co. v. Lynn, 
38 Okl. 695; 135 P’ 370. 

[a] Unnecessary averment of neg- 
ligence.—The rule has’ frequently 
been applied in case of allegations of 
negligence where, by statute, negli- 
gence is no longer essential to a cause 
of action for fire set out Dy, a Failtoas 
company. Cairo, ete., Co 
Brooks, 112 Ark. 298, "166. “SW “167: 
Campbell v. Missouri Pac. R. Cos, 121 
Mo. 340, 25 SW 936, 42 AmSR 530, 25 
LRA 175; Sims v. Chicago, etc., R 
Co., 83 Mo. A. 246; Schaff v. Coyle, 
121 Ok. 228, 249 P 947; Midland Val- 
ley R. Co. v. Lynn, 38 Okl. 695,° 135 
P 370. 

[b] Direction in which locomotive 
operated.—An allegation that the lo- 
comotive claimed to have set fire to 
plaintiff's property was being operat- 
ed in a southerly direction is immate- 
rial and need not be proved. Hocking 
Valley R. Co. v. James, 18 Oh. Cir. Ct. 
NYS: 210) 12 Oh AWS 3b: 
ites See Negligence § 708; Pleading 


76. See cases infra this section. 

77. Ga—Southern R. Co. v. Thomp- 
son, 129 Ga. 367, 58 SE 1044. 

Ind.—Chicago, ete., R. Co. v. Burg- 
er, 124 Ind. 275, 24 NE 981. 


it. 


§§ 1364-1365] 


charged, each of which would constitute a cause of 
action, proof of any one of them will sustain a re- 
If the complaint alleges the burning of 
several articles, plaintiff will be entitled to recover 
on showing that any of the articles mentioned were 
Where negligence is charged in permit- 
ting combustibles to accumulate on the right of way 
which were ignited by sparks from a locomotive, 
thus causing the fire ocecasioning the damages, it 
will be sufficient for plaintiff to show that defendant 
was using the ground as a part of its right of way, 


covery.*® 


burned.7°® 


Kan.—Union Pac. R. Co. v. Mills, 
5 Kan. A. 478, 47 P 628; Union Pac. R. 
Co. v. Buck, 3 Kan. A. 371, 44 P 904. 

Ky. —Louisville, ete., R. Co. v. Hag- 
gard, 161 Ky. lye 170 SW 956. 

Mo.—Holt v. St. Louis-San Fran- 
cisco R. Co., 245 SW 1054. 

N. D.—Mathews vy. Great Northern 
BCom. Ne Oy 81, 2. NW 1085. 

See also Negligence § 710. ‘ 

[a] Thus (1) under a petition 
charging the negligent setting out of 
a fire, it is error to allow a recovery 
for negligence in extinguishing a fire 
accidentally set out. Union Pac. R. 
Co. v. Mills, 5 Kan. A. 478, 47 P 623. 
(2) In an action for damages by fire 
alleged to have been set out by a des- 


‘ignated train, plaintiff must show that 


his property was burned by fire escap- 
ing from the engine of that particular 
train. Holt v. St. Louis-San Francis- 
eo R. Co., (Mo.) 245 SW 1054. (8) 
Where the complaint proceeds on the 
theory that the’‘injury occurred by 
reason of defendant’s negligence in 
permitting combustible matter to ac- 
cumulate on the right of way from 
which fire escaped to plaintiff's land, 
there can be no recovery on proof that 
the injury was caused by defendant’s 
negligence in failing to provide its en- 
gines with proper spark arresters. 
Chicago, ete., R. Co. v.. Burger, 124 


-Ind. 275, 24 NE 981. 


78. Indiana Clay Co. v. Baltimore, 
etc., R. Co., 31 Ind. A. 258, 67 NE 704; 
Baltimore, "ete., R, Co, v: Countryman, 
16 Ind. A. 139, 44°NE 265; Reishus v. 
Willmar, etc., ’R. Co., 92,Minn. 371, 100 
NW 1; Martin v. Western Union R. 
Co., 23 Wis. 437, 99 AmD 189. 

{a] Thus (1) where the complaint 
charges: First, that defendant negli- 
gently permitted combustibles to ac- 
cumulate on its right of way and in 
permitting the fire which caught 
therein to spread to the property of 
plaintiff and destroy it; and second, 
that defendant negligently allowed its 
locomotive to seatter sparks of fire 
which caused a fire in the grass on 
the right of way which spread to and 
upon plaintiff's premises and de- 
stroyed his property, a recovery may 
be had on proof of the second ground 
of negligence alleged although the 
first is not established. Reishus v. 
Willmar, ete., R. Co., 92 Minn. 371, 100 
NW 1. (2) And where it is alleged 
that the company was negligent in 
running a train through a city at an 
unlawful rate of speed or in opening 
grates and flues about the boiler ina 
ecarelesS manner, thereby allowing 
cinders to be thrown upon plaintiff's 
premises in the city, proof of negli- 
gence in one of these particulars will 
authorize a _ recovery. Martin v. 
Western Union R. Co., 23 Wis. 437, 99 
AmD 189. 

79.\ Chicago, ete., R. Co. v. Smith, 
6 Ind. A. 262, 33 NE 241. 

80. McTavish v. Great Northern R. 
Co., 8 N.-D. 333, 79 NW 448. 

81. See Negligence § 717; Pleading 


§ 1167. 

82. Ala.—Payne v. Hargrove, 206 
Ala. 69, 89 S 166; Knowlton v. Gear- 
gia Cent. R. Co., 192 Ala. 456, 68 S 281. 

Colo.—Crissey, ete., Lumber Co. v. 


Denver, etc., R. Co., 17 Colo. A. 275, 68 


'P 670. 


Ga.—Southern R. Co. v. Puckett, 121 
Ga. 322, 48 SE 968. 
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acquired.®° 


I1].—Illinois Cent. R. Co. v. McClel- 
land, 42 Ill. 355 (recognizing rule). 

Ind.—Pittsburgh, ete., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766. 

Iowa.—Miller v. Chicago, ete, R. 
Co., 66 Iowa 364, 23 NW 756. 

Kan.—Kansas City, ete., R. Co. v. 
Chamberlain, 60 P 15 (recognizing 


rule). 

Ky.—Louisville, etc., R. Co. v. Hag- 
gard, 161 Ky. 317, 170 SW 956. 

Mich.—Budd v. Ann Arbor R. Co., 
200 Mich, 250, 166 NW 927. 

Minn.—Smith v. Davis, 162 Minn. 
256, 202 NW 483; Weber v. Winona, 
etc., R. Co., 63 Minn. 66, 65 NW 93. 

Mo.—-Riley v. St. Louis, etc. R. 
Co., 124 Mo. A. 278, 101. SW 156. 

N. Y.—Smith v. New York Cent., 
etc., R. Co., 164 App. Div. 421, 150 
NYS 233. L 

N. C.—Wilkins v. Atlantic Coast 
Line -R-1 Co) 174: N.. :€.) 1278)" 93 SE 
777. (recognizing rule). 

N. D.—Gram vy. Northern Pac. R. 
Co, Ow D. 252, 46 NW 972. 

Or.—Norwich Ins. Soc. v. Oregon 
Ry Coy) 46 Or w123)) 70 <P 1025 (recog- 
nizing rule). 

S. C.—Whitney Mfg. Co. v. Rich- 
mond, ete.,. RE'Co.' 38'S. Cf 365,517, SE 
147, 37 AmSR 767. 

Tex.—Missouri, etce., R. Co. v. Mar- 
shall, (Civ. A.) 160 SW 427; San An- 
tonio, ete., R. Co. v. New York Home 


Ins. Co., (Civ. A.) 70 SW 999; Gulf, 
ete., MR Co.n yen Cannon (iva AY ind2 
SW 342; Texas, etc., R. Co. v. Gains, 


(Civ. A.) 26 SW 873; 

Ri Com vi. Rheiner; 

Ole 
Vt.—Hoskinson v. Central Vermont 


Galveston, etc., 
(Civ. A.) 25 SW 


-R. Co., 66 Vt. 618, 30 A 24 (recogniz- 


ing rule). 
Wash.—Noland v. Great Northern 
R. Co., 31 Wash. 430, 71 P 1098. 
Sask.—Seibel v. Grand Trunk Pac. 


Eee Sey 13 Sask. L. 234 (recognizing 
rule). 
[a] Failure to keep roadbed free 


from combustible matter.—(1) It has 
been held that such negligence may 
be shown under the averment that 
fire was communicated from defend- 
ant’s locomotive to plaintiff’s prop- 
erty through. defendant’s meg e Sn. 
(Alabama Great Southern R. Co. 
Stewart, 15 Ala. A. 466, 73 S 3271), 
(2) although, as elsewhere shown, no 
evidence of negligence of any kind 
would be admissible under such a 
general averment, the rule being that 
the particular act or omission cqon- 
stituting the negligence relied on as 
a ground for recovery must be stated 
(see supra § 1351). 

[b] Failure to observe statutory 
duty.—Where the failure to observe a 
statutory duty is alleged as a ground 
of recovery, an allegation of negli- 
gence in failing to observe such duty 
is sufficient to authorize evidence of 
a breach of the statutory duty, al- 
though there is no allegation that the 
duty was a statutory obligation. Sei- 
bel v. Grand Trunk Pac. R. Co., 13 
Sask. L. 234. 

[ec] Origin and place of fire.—(1) 
While evidence is not admissible to 
show that the loss was caused by a 
fire different from the one alleged in 
the complaint and started at a differ- 
ent time and place (Smith v. Davis, 


‘cer, 149 Til. 
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he need not prove title or ownership of the locus in 
quo in defendant, since the use being shown, the law 
will presume that the right to use had been properly 


[§ 1365] (2) Conformity of Pieadies and Proof 
—(a) In General. 
principles,*! the evidence in actions for injuries 
by fire set out by a railroad company must corre- 
spond with, and be confined to, the issues raised . 
by the pleading,’? or tend to elucidate the is- 


In accordance with elementary 


162 Minn. 256, 202 NW 4838), (2) de- 
fendant may not be confined to the 
proof of the precise place where the 
fire originated, it being immaterial 
whether commenced on the right of. 
way or not (Illinois Cent. R. Co. v- 
McClelland, 42 Ill. 355). (38) And it 
has been held that an allegation that 
sparks from defendant’s engine set 
fire to plaintiff’s field and pasture 
fences does not limit plaintiff to proof 
that his fences were ignited directly 
by sparks from the engine, and pre- 
vent him from proving that the fire 
caused by such sparks spread to his 
fences. Fleming v.. Pullen, (Tex. Civ. 
A.) 97 SW 109. (4) Where the plead- 
ings raise the issue as to whether the 
fire originated on or upon defend- 
ant’s right of way, evidence of meas- 
urement of distance from the fire to 
the track which indicated that the fire 
did not originate upon the right of 
way was admissible. Pettus v. Louis- 
ve ete.,~R. Co., 214 Ala. 187, 106 S 


{d] Property injured or destroyed 
and damages.—(1) Evidence to prove 
the value of land before and after the 
fire is admissible where the injury. 
charged is the destruction of growing 
trees and bushes on plaintiff’s land. 
Louisville, etc., Cons. R. Co. v. Spen- 
97, 36 NE 91 [aff 47 Ill. 
A. 503]. (2) Where the complaint al- 
leges injury to certain designated 
property “and other things of great 
value,’ evidence of damages to a 
grape vine to the extent of fifteen 
dollars is properly admitted. Wilkins 
v. Atlantic Coast Line R. Co., 174 N. 
Ce2T8,. 93 SW aaa C3) Under a com- 
plaint alleging the property destroyed 
by fire to have been “‘a dwelling house, 
sheds and barns, together with the 
contents thereof, consisting of house- 
hold furniture, family wearing ap- 
parel . grain and fodder,” evi- 
dence as to the destruction of person- 
al property is admissible if it comes 
under any class of property therein 
named. Hoskinson v. Central Ver- 
mont R. Co., 66 Vt. 618, 30 A 24. (4) 
Where the complaint after naming 
some of the items of property de- 
stroyed continued “‘and other personal 
property” and no effort was made by 
defendant by motion or otherwise to 
secure a specific statement as to the 
nature and character of the “other 
personal property,’ plaintiff’s testi- 
mony that he lost a dog worth a cer- 
tain amount elicited in answer to a 
general question to which no objec- 
tion was made asking if anything else 
was destroyed by the fire is not ob- 
jectionable. Birmingham R., ete., Co. 
v. Martin, 148 Ala. 8, 42 S 618. 

[e] Where complaint contains two 
counts, each alleging a single burn- 
ing of plaintiff’s property, proof of 
more than two fires may be given, al- 
though the court may afterward re- 
quire plaintiff to elect upon which he 


will rely. - Chicago, ete. R. Co. v. 
Smith, 10 Ill. A. 359. 
{f] Other averments in which evi- 


dence was held admissible or inadmis- 
sible see Southern R.. Co. v. Puckett, 
121 Ga. 322, 48 SE 968; Budd v. Ann 
Arbor R. Co., 200 Mich. 250, 166 NW 
927; Sembum v. Duluth Iron Range 
R. Co., 121 Minn. 439, 141 NW 5238; 
Smith v. New York Cent., etc., R. Co., 
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sues.8* Evidence of one kind of negligence not al- 
leged is not admissible under an allegation of neg- 
ligence of a different kind.** 

“TS 1366] (b) Defects in, and Mismanagement of, 
Locomotive. Evidence of defective construction or 
equipment of a locomotive is admissible under an 
averment that in operating it defendant negligently 
permitted it to emit sparks which fell on plaintiff’s 
property and set fire thereto,®® or under an aver- 
ment that defendant “so negligently and carelessly 
managed a fire which it intentionally kindled and 
maintained in a certain locomotive” that the fire 
came into and upon plaintiff’s premises.*® And evi- 
dence as to the condition of the grates of the loco- 
motive on the day of the fire is admissible under an 
averment that the locomotive was defective and dan- 
gerous.®? Allegations that the locomotive was im- 
properly constructed and negligently managed by 
defendant, by reason whereof large quantities of 
sparks were emitted, are sufficiently broad to admit 
proof of the character of care and caution exercised 
by defendant’s employees in operating the locomo- 
tive, and as to whether they were negligent in the 
performance of their duties.8* Where the negli- 
gence alleged is in the operation of the locomotive, 
evidence is admissible to show that fire escaped 


164 App. Div. 421, 150 NYS 233; Brown 85. 
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Wyatt v. Seaboard Air Line R. 


[§§ 1365-1368 


through the spark arrester and was communicated 
from the smoke stack of the locomotive.8® So it 
has been held that, if defendant tries the case on the 
assumption that the existence of defects in the loco- 


motive is an issuable fact, he cannot object to the - 


admission of evidence to show such defects although 
the petition did not allege their existence.°° In some 
jurisdictions where, contrary to the prevailing doc- 
trine, the view has been taken that it is not necessary 
to specify the particular negligent acts or omis- 
sions relied on,°! negligence in the construction, 
equipment, or operation of locomotives is admissible 
under a general averment of negligence in causing 
the injury complained of by fire.®? 

[§ 1367] (3) Variance. In accordance with ele- 
mentary principles elsewhére considered®? and the 
rule that the proofs must correspond substantially 
with the allegations of the pleadings,®* a material 
variance between the declaration, petition, or com- 
plaint, and the evidence to sustain it, is fatal to a 
recovery.°> On the other hand, if the substance of 
the issue be proved, a recovery is authorized and a 
variance merely in form or in regard to a matter 
which is immaterial or which is nonprejudicial will 
be disregarded.°® 

[§ 1868] 10. 


Evidence—a. and 


it carelessly managed the fire in the 


Presumptions 


v. Carolina Midland R. COr, Ola oe eC On mL Oo x Cr 307, Wi 2S eae. locomotive, since the management .of 
481, 46 SE 283, 100 AmSR 756. 86. Brush v. Long Island R. Co., 10 | an engine consists in part of the man- 

83. Cincinnati, etc., R. Co. v. Bar-| App. Div. 535, 42 NYS 103 [aff 158 N. agement of the fire which generates 
ker, 94 Ky. 71, 21 SW 347,.14 KyL 750] Y. 742 mem, 53 NE 1123 mem]. the motor force of the engine. Smith 
(evidence of facts tending to elucidate 87. Brown v. Benson, 101 Ga. 753,|v. Old Colony, ete., R. Co., 10 R. I. 


the issues as made by the pleadings | 29 SE 215. 
is admissible, although not directly 88. 


Norwich Ins. Soe. v. Oregon R. 


22. (3) A complaint charging negli- 
gence of the railroad company, and 


Se ee ae eee 


alleged). Co., 46, Or, 123, 78 PB 10215. 
84. Ala. grove, 206 89. Kansas City, 
Ala. 69, 89 S 166. ) 
Iowa.—Miller v. Chicago, ete. R. 
Co., 66 Iowa 364, 23 NW 756; Carter 
v. Kansas City, ete., R. Co., 65 Iowa 


287, 21 NW 607. 

Ky.—Louisville, ete., R. Co. v. Hag- 
Sarde wod gkoyes Siete OMS Ww 2968 

Mo.—Riley v. St. Louis, etc., R. Co., 
124 Mo. A. 278, 101 SW 156. 

Tex.—Missouri, etc., R. Co. v. Mar- 
shall, (Civ. A.) 160 SW 427; Galves- 
tony ete) R.>Co.lvi., Rheiner,\(@iv,) As) 
25 SW ‘971. 

[a] Thus (1) if the only negli- 
gence charged is in the management 
and operation of defendant’s locomo- 
tive, evidence of defective construc- 
tion or equipment of the locomotive 
(Payne v. Hargrove, 206 Ala. 69, 89 
S 166. Contra Louisville, ete., R. Co. 
v. Feeney, 166 Ky. 699, 179 SW 826) 
(2) or negligence in allowing com- 
bustible material to accumulate on 
the right of .way (Carter v. Kansas 
City, etc., R. Co., 65 Iowa 287, 21 NW 
607) is inadmissible. (3) And evi- 
dence that the fire was caused by the 
use of inferior coal is inadmissible 
under an allegation that plaintiff’s 
property was burned through defend- 
ant’s failure to use proper spark ar- 
resters. Galveston, etc, R. Co. v. 
Rheiner, (Tex. Civ. A.) 25 SW 971. 
(4) So, where a complaint alleges that 
“the servants, agents and employees, 
did negligently set fire to brush and 
grass on the right of way,” etc., that 
“the said fire did extend,” etc., ‘to the 
premises of plaintiff,” it is error to ad- 
mit testimony that the fire was com- 
municated by sparks from defendant’s 
engine. Riley v. St. Louis, etc., R. Co., 
124 Mo. A. 278, 101 SW 156. 

[b] Limitation of this rule is that 
evidence which tends to prove the 
negligence charged is not rendered 
inadmissible by the fact that it also 
tends to prove some other act of neg- 
ligence not alleged. Kansas City, etc., 
R. Co. v. Chamberlin, (Kan.) 60 P 
15. 


CLC ee COne Nes 
Chamberlin, (Kan.) 60 P 15 (since in 
no other way could the escape of the 
fire be shown, and the fact that such 
evidence might incidentally show the 
spark arrester to be defective is im- 
material). 

90. Kansas City, etc., 
Chamberlin, supra. 

91. See supra § 1351. 

92. Alabama Great Southern R. Co. 
v. Sanders, 145 Ala. 449, 40 S 402; 
Alabama Great Southern R. Co. v. 
Stewart, 15 Ala. A. 466, 73 S 327; Wise 
v. Joplin R. Co., 85 Mo. 178. 

93. See Negligence § 735; 
ing § 1187. 

94. See supra § 1366. 

95. Union Back Ry Co: tv. Buck, 3 
Kan. A. 371, 44 P 904; Louisville, etc., 
Rev Copivesblassard wel Gekiy, sole 0 
SW 956; Hewitt v. Pere Marquette 1a 
Co., 171, Mich. 201; "U3iv NW: 66,41 
LRANS 635; Missouri, etc., R. Co. v. 
Marshall, (Tex. Civ. RS) 160 SW 427. 

[a] Thus (1) proof that the right 
of way was not kept clear of combus- 
tible material will not warrant a re- 
covery where negligence in this re- 
spect is not alleged and negligence in 
other respects is alleged in the pe- 
tition. Louisville, etc., R. Co. v. Hag- 
gard, 161 Ky. 317, 170 Siw 956. (2) 
There is a fatal variance as to the 
time of the occurrence of the fire 
where the declaration alleged that it 
occurred on the fifteenth day of July 
1906, but no witness was able to fix 
the date further than that the fire oc- 
curred during July. Hewitt v. Pere 
Marquette R. Co., 171 Mich. 211, 137 
NW 66, 41 LRANS 635. 

{b] There is no variance between: 
(1) A complaint alleging that the fire 
was set out by defendant’s locomo- 
tive, and evidence that the fire was 
thrown from the cab and not emitted 
from the smokestack. Wilkins v. At- 
lantic .Coast suine GR Cow NEC; 
278, 93 SE 777. -(2) A complaint al- 
leging that defendant carelessly man- 
aged its locomotive, and proof that 


RieeCor ave 


Plead- 


evidence of negligence of its servant 
acting within the scope of his employ- 
ment. Goodgame v. Louisville, etc., 
Ris 'Co.5. 208 Alar s5 07> INOW Seon Sec) 
It has been held in Alabama that an 
allegation that plaintiff had been dam- 


aged by fire from engines of defend- - 


ant caused by the negligence of de- 
fendant is supported by proof of ei- 
ther defective construction or negli- 
gent operation of the engines or of 
negligence in permitting combustible 
material to remain on its right of way. 
(Louisville, ete., R. Co. v. Miller, 109 
Ala. 500, 10 S 989), (5) although, as 
elsewhere shown, no evidence of negli- 
gence of any kind would be admissi- 
ble under such a general averment of 
negligence, the rule being that the 
particular act or omission of negli- 
gence relied on as a ground for re- 
covery must be stated (see supra § 
1351). (6) Other decisions in which 
it was held that there was no variance 
see Terre Haute, etc., R. Co. v. Walsh, 
LI Tana Ss 38 NE 534; Brush v. 
Long Island R. Co., 10 App. DivAibeo, 
42 NYS 103 [aff 158 N. Y. 742 mem, 
53 NE 1123 mem]. 

96. Ala.—Louisville, etc., R. Co. v 
Miller, 109 Ala. 500, 10 S 989. 

Cal. ” Butcher Vv. Vaca Valley, etc., 
R.pCos 67 eCalse 58 Simi elu ae 

Fla.—Florida Hast Coast R. Co. v. 
Welch, 53 Fla. 145, 44 S 250, 12 Ann 
Cas 210. 

Ga.—Southern R. Co. v. Herrington, 
128 Ga. 438, 57 SE 694. 

Mich.—Malloy v. Grand Trunk R. 
Co., 192 Mich. 344, 168 NW 854. 


Mo.—Wise v. Joplin R. Co., 85 Mo. 
178; Lester v. Kansas City, etc., R. 
Co., 60 Mo. 265. 


N. Y.—Brush v. Long Island R. Co., 
10 App. Div. 535, 42 NYS 108 [aff 158 
N. Y. 742 mem, 53 NE 1123 mem]. 

Or.—Hartford F. Ins. Co. v. Cen- 
tral Re CosaT47 Or) 144.9144 5p rarr 

Porto Rico.—Marti v. American R. 
Co., 28 Porto Rico 689, 691 [cit Cyc]. 

And see Negligence § 735; Pleading 
§ 1188. 

[a] Immaterial variances.—(1) A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1368-1370] 


Burden of Proof—(1) In General. 


person other than plaintiff.4 


[§ 1370] (3) Origin of Fire and Cause of Injury. 


variance of an hour between the 
averment of the declaration and the 
proof as to the time of the fire, par- 
ticularly where defendant, from the 
averment, was able to meet the proofs 
made by plaintiff in the declaration. 
Malloy v. Grand: Trunk R. Co., 192 
Mich. 344, 158 NW 854. (2) In an ac- 
tion for destruction of property by 
fire communicated from a locomotive, 
the declaration must allege the spe- 
cific time, but the rule must be ap- 
plied with reasonable limitation, and 
a variance within an hour between the 
time alleged and proof is not fatal, 
particularly where the railroad com- 
pany, on the averment, was able to 
meet the proofs made by plaintiff. 
Malloy v. Grand Trunk R. Co., supra. 
(3) Proof that plaintiff's property was 
destroyed by a fire kindled on a‘td- 
joining land by sparks from defend- 
ant’s locomotive, which fire moved on 
to plaintiff's land, is not a material 
variance from an allegation that the 
destruction of plaintiff’s property was 
caused by fire kindled on his land by 
sparks from defendant’s locomotive. 
Butcher v. Baker Valley, ete., R. Co., 
2 Cal. Unrep: Cas. 427, 5. P 359, 67 
Cal. 518, 8 P 174. But see Toledo, etce., 
Rae COs Ven Morgan, 2) Lil. “255. (4) 
Proof that the fire escaped from the 
smokestack and not.from the fire box 
or ash pan as alleged is not a fatal 
variance, it not appearing that the 
variance in that particular was prej- 
udicial to defendant. Wise v. Jop- 
dia Re. Co... 85 Mo. 178. 
no fatal variance between an allega- 
tion that defendant communicated fire 
to plaintiff's land from a locomotive 
which spread over and upon the land 
of plaintiff and injured trees thereon, 
and proof that the fire was not set 
by a locomotive directly on the lands 
of plaintiff but was negligently set 
on adjoining land and spread natural- 
ly to the lands of, plaintiff. Florida 
East Coast 'R. Co. v. Welch, 53 Fla. 
145, 44 S 250, 12 AnnCas 210. (6) 
When an action is based on the negli- 
gent operation of a locomotive by the 
employees of defendant in allowing it 
to drop sparks which set fire to 
plaintiff's growing crops, and the evi- 
dence shows that the sparks first set 
fire to the dry grass on the track, 
the variance is not fatal, and plain- 
tiff has a right to amend his com- 
. plaint after the evidence is examined 
without prejudice to the granting of a 
continuance if the amendment oper- 
ates as a surprise to defendant. Guz- 
man v. American R. Co., 29 Porto Rico 
305. 

97. See Evidence §§ 13-88. 

98-99. See Negligence §§ 738-761. 

1. See infra §§ 1369-1388. 

2. See supra §§ 1324-1333. 4 
' [a] Several owners.—Where plain- 
tiff's testimony shows that the land 
injured belonged to himself and his 
children, it is incumbent on him to 
show what interest he owned therein 
to enable the jury to arrive at his 
just proportion of the compensation. 
‘Gomer v. Newman, 95 Ga. 434, 22 SE 
634. 

3. Comer v. Newman, supra; Reed 
v. Chicago, etc., R. Co., 71 Wis. 399, 


Rules governing 
presumptions and burden of proof in civil actions 
generally®’? and in actions based on negligence®’-°? | 
apply in actions against railroad companies for in- 
juries from fire negligently set out by them. 

[§ 13869] (2) Title or Interest in Property. The 
burden of proof is on plaintiff to show such title or 
interest in the property destroyed? as will author- 
ize him to recover damages for its destruction.® 
when he has made out a prima facie case, the burden 
of proof is then cast on defendant to show that the 
right of recovery for the destruction was in some 


(5) There is. 
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But 


negligence.” 
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The burden of proof is on plaintiff in all cases to 
show that the fire alleged to have caused the injury 
was communicated to his property by sparks or fire 
from its locomotives or trains, or by the spread of 
fire to plaintiff’s premises from fire set out on the 
right of way or other premises of the company, or 
on lands of others adjacent to its right of way;° this 
fact can never be presumed ;° 
affected by statutes which make companies liable for 
injuries by fires set out by them in the absence of 
It is not necessary, however, to show 
that any particular locomotive was at fault, but it 


and the rule is not: 


will be sufficient if the fire is proved to have been: 


37 NW 225. 

4 Reed v. Chicago, etc., R. Co., su- 
pra. 

5. U. S.—Louisville, ete, R. Co. 
v. Bell, 206 Bed. 395,°124°CCA’ 277; 
Garrett v. Southern R. Co., 101 Fed. 
102, 41 CCA 237, 49 LRA 645; Niskern 
v. Chicago, etc., R. Co., 22 Fed. 811. 

Ala.—Goodgame v. Louisville, etc., 
Ri Co. (218 Ala. 507; 119 (S) 218 (Cen= 
tral of Georgia R. Co. v. Wilson, 215 
Ala. 612, 111 S 901; Southern R. Co. v. 
Collins, 179 Ala. 335, 60 S 95; Louis- 
ville, etc., R. Co. v. Marbury Lum- 
ber Co., 132 Ala. 520, 32 S.745, 90 Am 
Se oiligt 

Del.—Jefferis v. Philadelphia, etc., 
R. Co., 8 Del. 447. 

Fla.—Seaboard Air Line R. Co. v. 
Carpia; 190) Miase5 16, 1074154 biaceisea= 
board Air Line R. Co. v. Minor, 82 Fla. 
492, 90 S 611; Hines v. Venable, 81 
Fla. 754, 88 S 703; Payne v. McKin- 
non, 81 Fla. 583, 88 S 495; Charlotte 
Harbor, etc., R. Co. v. Orchard, 73 Fla. 
OSG ia (Delos. 

Ga.—Georgia R., ete., Co. v. Roberts, 
114 Ga. 387, 40 SE 264; Inman vy. El- 
berton Air-Line R. Co., 90 Ga. 663, 16 
SE 956, 35 AmSR 232; Atlantic Coast 
Line R. Co. v. McRee, 11 Ga. A. 790, 76 
SE 162. 

Ida.—Macaw vy. Oregon Short Line 
R. Co., 286 P 606. 

Ill. Harts v. Chicago, etc., R. Co., 
184 Ill. A. 123. 

Iowa.—Weber v. 
785, 200 NW 207; 


Davis, 198 Iowa 
Howard v. Chicago, 
etc., R. Co., 196 Iowa 13878, 195 NW 
153; Dagmon v. Chicago, etc., R. Co., 
194 Iowa 721, 190 NW 393. 

Kan.—Smart v. Missouri Pac. R. 
Co. 80 Kany 4385 102 -253% 

Ky.—Big Sandy, etce., R. Co. v. Al- 
len, 222 Ky. 527, 1 SW (2d) 964. 

La.—Edrington vy. Louisville, 
RACo. 415 Ma eAnn. © 96. '6eS 9» 

Me.—Alden v. Maine Cent. R. Co., 
1412 Me.'515, 92 A 651. 

Mich:—Beach v. Michigan Cent. R. 
Co., 190 Mich. 592, 157 NW 285. 

Minn.—Dumbeck v. Chicago Great 
Western R. Co., 177 Minn. 261, 225 NW 
111; Flanaghan v. Chicago, etc., R. 
Co., 65 Minn. 112, 67 NW 794. 

Miss.—Gilchrist-Fordney Co. Vv. 
Parker, 109 Miss. 445, 69 S 290; Tri- 
bette v. Illinois Cent. R. Co., 71 Miss. 
ZZ Oo suoo oe 

Mo.—Fritz v. St. Louis, etc., R. Co., 
243 Mo. 62, 148 SW 74. 

Mont.—Pure Oil Co. v. Chicago, etc., 
R. Co., 56 Mont. 266, 185 P 150. 

Nebr.—Union Pac. R. Co. v. Fosberg, 
77 Nebr. 609, 110 NW 567; Union Pac. 
R. Co.’ v. Fickenscher, 74 Nebr. 497, 
105 NW 39, 110 NW S61;) Union Pac. 
R. Co. v. Westlund, 72 Nebr. 773, 101 
NW 1134, 110 NW 567; Union Pac. R. 
Co. v. Keller, 36 Nebr. 189, 54 NW 
420. 

N. Y.—White v. New York Cent., 
etc., R. Co., 90 App. Div. 356, 85 NYS 
497 [aff 181 N. Y. 577 mem, 74 NE 
1126 mem]. 

N. C.—Moore v. Wilmington, etc., R. 
Co., 124. N. C. 338, 32 SE 710. 

Oh.—Pittsburgh, ete., R. Co. v. Ap- 
plegate, 1 Oh. A. 350, 34 Oh. Cir. Ct. 
338 [aff 90 Oh. St. 445, 108 NE 1129] 
(recognizing rule). 


etc., 


set by any locomotive passing over defendant’s road.*® 


Or.—Roundtree v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61. 

Pa.—Sollenberger v. Pennsylvania 
R.°Co., 285 Pa. 85, 131 Avcé6hs Brersin- 
Baltimore, etc., R. Co., 222 Pa. 547, 72 
A 245; Henderson y. Philadelphia, 
ete., KR. Col, 144 Par 46h) 22 Agoda cd 
AmSR 652, 16 LRA 299; Elder Tp. 
School Dist. v. Pennsylvania R. Co., 26 
Pa. Super. 112; Gordon Ice Co. v. 
Reading Co., 12 Pa. Dist. & Co. 130. 

S. C.—Bankers, etc., Ins. Co. v. 
Charleston, etc., R. Co., 138 S. C. 339, 
136 SE 557. 

Tenn.—Burke v. Louisville, etc., R. 
Co,, 7 Heisk. .45,. 19, sAmaiy 6008) 

Tex.—International-Great Northern 
R. Co. v. Kuhlmann, (Civ. A.) 26 SW 
(2d) 461. 

Va.—Phillips v. Southern R. Co., 109 
Va. 4386, 63 SE 998; Atlantic Coast 
Line R. Co. v. Watkins, 104 Va. 154, 51 
SE 172; White v. New York, ete. R. 
Cove 99 Va. 80. ty No SL OLD ES OF 

W. Va.—Jacobs v. Baltimore, ete., 
R. Co., 68 W. Va. 618, 619, 70 SE 369 
[quot Cye]. 

Alta.—Margach v. McKenzie, 9 Alta. 
L. 548, 28 DomLR 1, 34 WestLR 565, 
10 WestWkly 679, 20 CanRCas 427 
[aff 32 WestLR 162]. 

B. C.—Laidlaw v. Crow’s Nest Pass 
R. Co., 10 WestLR 17. 

Ont.—Beal v. Michigan Cent. R. Co., 
19 Ont. L. 502, 14 OntWR 778; Oat- 
man v. Michigan Cent. R. Co., 1 Ont. 
ly 145, 1 -CanRCas i29% 

Que.—Turcotte v. Rioux, 9 Rev. Leg. 
363 


6. Seaboard Air Line R. Co. v. 
Charpia, 90 Fla. 576,107 S 173; Hines 
v. Venable, 81 Fla. 754, 88 S 703. 

7. Mich.—Beach y. Michigan Cent. 
Re Co: 190) Michy (592,50 ToT IN Wi 62855 
Hewitt v. Pere Marquette R. Co., 171 
Mich. 215, 1837 NW 67, 41 LRANS 635; 
Osborne v. Chicago, ete., R. Co., 111 
Mich. 15, 69 NW _ 86. 

Mo.—Fritz v.-St. Louis, ete., R. Co., 
243 Mo. 62, 148 SW 74; Little v. St. - 
Louis-San Francisco R. Co., (A.) 297 
SW 980; Young v. Hines, (A.) 229 SW 
417; Frame v. Kansas City, ete. R. 
Co., (A.) 209 SW 314; Jones v. Chica- 
go, etc., R. Co., (A.) 204 SW 192; Slack 
ee Louis, ete., R. Co., (A.) 187 SW 

S. C.—Bankers’, etc., Ins. Co. v. 
Charleston; ete., RR. Coy 1338S C7339; 
136. SE 557. 

Va.—Virginian R. Co. v. London, 
148 Va. 699, 1389 SE 328; Norfolk, etc., 
R. Co. v. Spates, 122 Va. 69, 94 SH 195. 
pO eae se v.) Rex, 14 Can. Exch- 


De 
[a] If action is based on statute 
imposing liability for injuries caused 
by fire communicated by locomotive, 
plaintiff is bound to prove not only 
that the damage came from one of 
defendant’s trains, but from fire emit- 
ted from a locomotive, and not by fire 
which escaped in some other mode 
from the train. Waddell v. Chicago, 
oe R. Co., 146 Mo. A. 604, 124 SW 
8. Kan.—Atchison, ete, R. Co. v. 
Stanford, 12 Kan. 354, 15 AmR 362. 
Miss.—Tribette v. Illinois Cent. R. 
Co., 71 Miss. 212, 13 S 899. 
Nebr.—Union Pac. R. Co. y. Keller, 
36 Nebr. 189, 54 NW 420. 
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. The fact that fire springs up on, or in close proximity 
to, a track soon after the passing of a locomotive, tak- 
en in connection with other circumstances, may be 
sufficient to raise a presumption that the fire was set 
and it has been similarly so 
held where the additional circumstances are shown, 
that there was no other apparent cause for the fire,?° 
that there was no other apparent cause for the fire 
and no fire on the premises or in the vicinity before 
the passing of the locomotive,!! that there was no 
other agency to which the fire could be attributed and 
that the train was going up grade at the point where 
the fire was discovered,'? that the weather was dry 
and that a wind was blowing from the track toward 
the point where the fire was discovered,'® that the 
weather was dry, that a strong wind was blowing 
from the track to the house burned, that the roof 
of the house was easy to ignite, that the fire orig- 
inated in the roof, and that there had been no fire in, 
or about, the house for twelve hours or more,** or 
that the company had negligently left along its track 
combustible material which was discovered to be on 
fire soon after the passing of the train.t° 


out by the locomotive ;® 


N. Y.—Bevier v. Delaware, etc., Ca- 
nal Co., 13 Hun: 254. 

Oh.—Pittsburgh, ete., R: Co. v. Ap- 
pelgate, 1 Oh. A. 350, 34 Oh. Cir. Ct. 
338 [aff 90 Oh. St. 445, 108 NE 1129]. 

Pa.—Byers v. Baltimore, etc., R. Co., 
222 Pa. 547, 72 A 245; Henderson v. 
Philadelphia, ete., R. Co., 144 Pa. 461, 
22 A 851, 27 AmSR 652, 16 LRA 299; 
Badman v. Pennsylvania R. Co., 42 Pa. 


Super. 531; Gordon Ice Co. v. Reading 
Co.,12) Pa: Dist. ‘& ‘Co; 130; “Badman 
v. Pennsylvania’R. Co., 17 Pa. Dist. 
983 [Laff 42 Pa. Super. 531]. 


[a] Reason for rule.—‘“‘It would be 
extremely unreasonable to require a 
stranger to the company to do any 
such thing. The engines are all alike 
to him. He does not know them apart. 
Nor does he know when any particu- 
lar engine is used, or who manages it. 
And when it passes at the rate of 
fifteen or twenty miles an hour, he 
could not see enough of it to ever 
afterwards identify it. What the en- 
gine is, and how it is managed, is 
peculiarly within the knowledge of 
the company.’ Atchison, ete., R: Co. 
v. Stanford, 12 Kan. 354, 372, i5 AmR 
362. 

9. Ala.—Deason v. Alabama Great 
Southern R. Co., 186 Ala. 100, 65 S 172; 
Southern R. Co. v. Johnson, 141 Ala. 
PLDs nol Se LO. 

Ark.—St. Louis, etc., R. Co. v. Daw- 
son, 77 Ark. 434, 92 SW 27; St. Louis, 
- ete., R. Co. v. Coombs, 76 Ark. 132, 88 
Sw 595, 6 AnnCas 151. 

Colo.—Union Pac. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752, 13 AmSR 221, 
3 LRA 350. 

Mich.—Tonn v. Michigan Cent. R. 
Co., 195 Mich. 645, 162 NW 372. 

Or.—Richmond v. McNeill, 31 Or. 
342, 49 P.879.." 

Tex.—Gulf, etc., R. Co. v. Blakeney- 
Stevens-Jackson Co., 48 Tex. Civ. A. 


443, 106 SW 1140. 
10. St. Louis, ete., R. Co. v. Daw- 
son, 77 Ark. 434, 92 SW 27; St. Louis, 


ete., R. Co. v. Coombs, 76 Ark. 132, 88 
SW 595, 6 AnnCas 151. 

Lis sUnionsPac.eR.Co. tv. De Busk, 
12 Colo. 294, 20 P 752, 13 AmSR 221, 
3 LRA 350; Lemann yv. Texas, etc., R. 
Co., 128 La. 1089, 55 S 684; Gulf, etc., 
R. Co. v. Blakeney-Stevens-Jackson 
Co., 48 Tex. Civ. A. 443, 106 SW 1140. 

12. Southern R. Co. v. Johnson, 141 
LISD Tip tod So LO 
Union Ice Co. v.. Detroit, etce., 
, 178 Mich. 346, 144 NW 1033. 
Deason v. Alabama Great 
Southern R. Co., 186 Ala. 100, 65 S 


172. 
Richmond v. McNeill, 31 Or. 


15. 
242, 49 P 879; Gibbons v. Wisconsin 
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the fire.1* 


On the | was neglgent,”® 
Valley R. Co., 66 Wis. 161, 28 NW 170. 


16. General Ins. Co. v. Northern 
Pacer. Conu2sorU. (S.uetO0r set ara: 
Bessemer Feed Mills v. Alabama 


Great Southern R. Co., 217 Ala. 446, 
116 S 796; Deason v. Alabama Great 
Southern R. Co., 186 Ala. 100, 65 S 172; 
Southern R. Co. v. Collins, 179 Ala. 
35);.260 Sir 95: “Southern RR. iCom*y. 
Dickens, 161 Ala. 144, 49 S 766; Bir- 
mingham R., etc., Co. v. Hinton, 158 
Ala. 470, 48 S 546; Overacker v. 
Northern Pac. R. Co., 64 Wash. 491, 
117 P 403. Compare Russell vy. Boston, 
éte., VRAICoty CNGLH:) P41sA 2a 228 
(when a fire starts on the ground close 
to a track soon after the passage of 
a train, it may be a legitimate infer- 
ence that the fire was set by the loco- 
motive. In such case, common knowl- 
edge of “the fact that locomotives 
frequently emit sparks which fall 
near the tracks causing fires’’ [Staples 
Ve, Boston, ete. nik: (Com TA gNe, By 1499; 
500, 69 A 890] furnishes a sufficient, 
logical, and legal basis for the conclu- 
sion). 

17. Clarke v. New York, etc., R. 
Co.; 267Ri 11 59,58 A 245; 

18. See Negligence § 750. 

19. Cincinnati, etc., R. Co. v. South 
Fork Coal Co., 139 Fed: 528, 71 CCA 
316, 1 LRANS 533. 

20. See supra § 1243. 

21. Green v. Philadelphia, ete., R. 
Co., 32 Del. 72, 119 A $37; Johnston v. 
Director Gen. of Railroads, 30 Del. 
565, 109 A 581; Hines v. Venable, 81 
Fla. 754, 88 S 7038; Louisville, etc., 
R. Co. v. Haggard, 161 Ky. 317, 170 
SW 956. 

22) -Eritzaves ots, uOUlS) Eten un. Coy 
243 Mo. 62, 148 SW 74; Frame v. Kan- 
sas City, ete., Re Co: (Mo. A.) 209 SW 
314; Baltimore, etc. ck Conve Kreager, 
61 Oh. St. 312, 56 NE 203. 

Statutes imposing liability irre- 
spective of negligence see supra § 


1245. 

23. U.S.—Northern Pac. R. Co. v. 
Mentzer, 214 Fed. 10, 130 CCA 404; 
Louisville, ete., R. Co. v. Bell, 206 Fed. 
895, 124 CCA 277; Garrett v. Southern 


Co., 101 Fed. 102, 41 CCA 237, 49 
A 645. 


Ala.—Pettus vy. Louisville, ete., R. 
Co., 214 Ala. 187, 106 S 807. 

Cal.—Reuther v. San Pedro, etc., R. 
Cos, 39 Cal Awe, Miseeeoene 


Co., 15 Conn. 124, 38 AmD 64. 
Del.—Green y. Philadelphia, ete., R. 
Co., 82 Del. 72, 119 A 837; Johnston v. 
Director Gen. of Railroads, 30 Del. 
565, 109 A 581; Jefferis v. Philadel- 
phia, ete., R. Co., 8 Del. 447. 
Fla.—Atlanta, etc., R. Co. v. Welch, 


[§§ 1370-1372 


other hand, it has been held that the mere passing of 
a locomotive and the discovery of the fire near the 
track shortly thereafter is not of itself sufficient to 
support a presumption that it was caused by fire 
escaping from the locomotive.1® 
employees of the company aided in putting out the 
fire raises no presumption that the company set out 


And the fact that 


[§ 1371] (4) Breach of Duty. As in other ac- 
tions based on negligence,!® plaintiff must show that 
the act resulting in the injury complained of consti- 
tuted a breach of some duty which, under the cir- 
cumstances, was due to him.?® 

[§ 1372] (5) Negligence—(a) In General. 
the absence of statute providing otherwise, negli- © 
gence being the gist of an action to recover for inju- 
ries to property by fire set out by a railroad com- 
pany,?° negligence is never presumed;*! and in all 
cases, except where statutes have eliminated negli- 
gence as an element of liability for injuries to prop- 
erty by fires set out by railroad companies,”? the bur- 
den of proof is on plaintiff to show that defendant 


In 


and that such negligence was the 


85 Fla. 203, 95 S 570; Jacksonville, 
etc., R. Co. v. Peninsular, Land, etc., 
ee 27 Fla. 1, 157, 9 S 661, 17 LRA 33, 


Ga.—Georgia R., ete., Co. v. Rob- 
erts, 114 Ga. 387, 40 SE 264; Gaines- 
ville, ete., R. Co. v. Edmondson, 101 
Ga. 747, 29 SE 232; Tallulah Falls R. 
eis Vv. Stribling, 20 Ga. A. 353, 93 SE 

Ind.—Toledo, etc., R. Co. v. Fenster- 
maker, 1638 Ind. 534, 72 NE 561; Chica- 
go, etc., R. Co. v. Ostrander, 116 Ind. 
259, 15 NE 227, 19 NE 110; Pitts- 
burgh, etc., R. Co. v. Hixon, 110 Ind. 
225, 11 NE 285 [erit Pittsburgh, etc., 
R. Co. v. Hixon, 79 Ind. 111]; Indian- 
apolis, etc., R. Co. y. Paramore, 31 


Ind. 143 

Ind. T.—Missouri, etce., R. Co. v. 
Gentry, 31 Okl. 579, 122 P 537 (con- 
struing Indian Territory law). 
Iowa.—Dingmon v. Chicago, ete., R. 
Co., 194 Iowa 721, 190 NW 393; Mc- 
Cummons v. Chicago, ete., R. Co., 33 
Iowa 187. 

Kan.—Atchison, etc., R. Co. v. Stan- 
ford, 12 Kan. 354, 15 AmR 362. 

La.—Meyer v. Vicksburg, etc., R. 
Co., 41 La. Ann. 639, 6 S 218, 17 AmSR 
408; Edrington v. Louisville, ete., R. 
Co., 41 La. Ann. 96, 6S 19. 

Me.—Alden v. Maine Cent. R. Co., 
112 Me. 515, 92 A 651; Lowney v. New 
Brunswick R. Co:,)78 "Me. 479, 7 A 381. 

Mass.—New England Box CORR: 
New York Cent., ete., R. Co., 21) Mass. 
465, 97 NE 140; Wallace v. New York, 
etc., R. Co., 208 Mass. 16, 94 NE 306. 

Miss.—Louisville, ete, R. Co. v. 
ana yea ete., R. Co., 67% Miss. 399, 7 


S: 35 
ee v. Missouri. Pace. R. 
Fitch v. Pacific R. 


Cos ai6n- Mos (2's 
Co., 45 Mo. 322: Smith vy. Hannibal, 
ete., R. Co., 37 Mo. 287. 

N. J.—Read v. Pennsylvania R. Co., 
44 N. J. L. 280. 

N. Y.—Peck v. New York Cent., etc., 
R. Co.; 165 N..-Y.).347, 59 NE: 2067 [mew 
37 App. Div. 110, 55 NYS 1121]; Flinn 
v. New York Cent., ete., R. Co., 142 
N. Y. 11,36 NE 1046; Brown v. Buf- 
falo, etc, RieCorg 4 App. Div. 465, 38 
NYS 655; Sheldon v. Hudson River R. 
Co., 29 Barb. 226 [rev on other grounds 
LAIN. OY S218, 067 AID V5 ols 

N. C.—-Bond v. Carolina, etc., R. Co., 
175 N. C. 606, 96 SE 22; McBee v. Sea- 
board Air Line R. Co., LL Ne Cae t, 
87 SE 985; Stemmler v. Randolph, 
ete mR. (Cos LES SIN] |G. Ga6u 78 pis Eels 


Maguire v. Seaboard Air Line R. Co. a 


154 Ni. -Cl'3 84) 70 SHE3 7: 
Oh.—Hanover Ins. Co. v. Cincinnati, 

Cte.; “hi: (COs 2 One Aut ioe 
Pa.—Sollenberger v. Pennsylvania 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.:: 


in my ou iaiige « : 


| 


§§ 1372-1374] 


proximate cause?* of the injury.2® Where plain- 
tiff’s evidence makes out a prima facie case of negli- 
gence on defendant’s part, the burden is then cast on 
defendant to show that it has not been guilty of neg- 
ligence.?° 

[§ 1373] (b) In Construction, Equipment, Man- 
agement, or Operation of Locomotive—aa. In Gen- 
eral. Negligence in the equipment, repair, or opera- 
tion of an engine may be inferred from the fact that 
the engine habitually seatters sparks to such an ex- 
tent as to endanger combustible material’ all along 
the line of the road,?" or that it emits a stream of 
sparks along its way setting fire to many things,?§ 
or that it emits sparks unusual in quantity or char- 
acter;*° but it cannot be inferred from the fact that 
some time after the fire the appliances for arresting 
sparks were out of repair.*° Nor is there a pre- 
sumption of law that an engine inspected before 
starting on its trip and found in good condition re- 
mained in such condition during the trip. Where 
it is shown that the appliances used by the company 
have been in use many years and found sufficient 
to protect its own and other property, the burden 
of proof is on plaintiff to show by positive, strong 
and convineing evidence®? that the appliances were 


im Co. 285 ' Pat 85) 131 “Ae 66rs Penn- 


Sylvania Co. v. Watson, 81* Pa. 293;]164, 27 P 681. 
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cer vy. Montana Cent. R. Co., 11 Mont. 
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defective or were improperly or negligently used,*? 
or were less safe in the matter of sparks than a 
newer pattern of engine known and in use at the 
time.** It is also a legitimate conclusion that a 
heavily loaded train laboring up a grade will throw 
out sparks.?® No presumption of negligence arises 
from the mere fact that sparks are generated from 
the use of coal in a locomotive.*® And the presump- 
tion of ordinary care will be indulged in favor of the 
company where there was an entire absence of evi- 
dence that the fire causing the damage was caused 
by sparks from its locomotive.?? : 
[§ 1374] bb. After Proof That Fire Was Set Out 
by Locomotive—(aa) Majority Rule—aaa. State- 
ment of Rule. A limitation of the general rule that 
the burden of proof is on plaintiff to show that de- 
fendant was negligent,** recognized in many juris- 
dictions, is that, where plaintiff has shown that the 
fire resulting in the injury complained of was caused 
by sparks or cinders from a locomotive belonging to 
defendant, a prima facie case of negligence is there- 
by made out which places the burden on defendant 
to show that it was free from negligence in the con- 
struction, equipment, or management of the locomo- 
tive,*8 or that the damage was caused by some 


59 NE 206]. 
Louisville, ete., R.. Co. v. Ma- 


Stephenson v. Pennsylvania R. Co., 20 
Pa. Super. 157; Hendricks v. Phila- 
delphia, ete., R. Co., 44 Pa. Co. 575. 

S. C.—Brown vy. Atlanta, etc., Air 
BinevRe Co;,, 19. S) C39: 

Ss. D.—Mattoon v. Fremont, etce., R. 
or GSD. 301) 60 NeW 169. 

Tex.—Moose v. Missouri, ete., R. 
Co., (Commn., A.) 212 SW 645; Galves- 
ton, setc., R., Co. v., Jensen,. (Civ. 7A.) 
283 SW 598; Texas Midland R. Co. v. 
Reve (Civ TAG) ALO CE OV. LOLS sa) Et. 
Worth, ete., R. Co. v. Tomlinson (A.) 
16 SW 866; Gulf, etc., R. Co. v. John- 
son, 3 Tex. A. Civ. Cas. § 123; Texas, 
ete ue Re Cos ve, Binvaly 3) "Texv Aw iCive 
Cas. § 47; East Line, etc., R. Co. v. 
Mart, 2: Tex. A. Civ, Cas. § 419; Gulf, 
Stes hh CO. Vv, Folk, 1. Tex, A Civ. Cas, 
§ 835. 

Va.—Kimball v. Borden, 95 Va. 2038, 
28 SE 207; Bernard v. Richmond, etc., 
R. Co., 85 Va. 792, 8 SE 785, 17 AmSR, 
al Oe: 

W. Va.—Snyder v. Pittsburgh, etc., 
R. Co., 11 W. Va. 14. 

Wis.—Gibbons v. Wisconsin Valley 
R. Co., 66 Wis. 161, 28 NW 170. 

Ont.—Oatman v. Michigan Cent. R. 
Ow wi Ont eda) Od 5041 ‘CankKEa's! 129°; 
Moxley v. Canada Atlantic R. Co., 14 
‘Ont: 1A.41309" Pati 15. Can: S.C. 145). 

[a] As to facts not peculiarly 
within knowledge of defendant’s em- 
ployees, the burden of proving negli- 
gence is on plaintiff. Edwards v. Bon- 
ner, 12 Tex. Civ. A. 236, 36 SW 761. 

24. Proximate cause see supra §§ 
1285-1296. 


25. U. S.—Cincinnati, ete., R. Co. 
v. South Fork Coal Co., 139 Fed. 528, 
(ACCA (316, 1) LRANS 533; Garrett 


VW.) Southern) KR.) Co.,. 01 Med, 102, 41 
CCA 237, 49 LRA 645. 

Del. i i 
R. Co., 8 Del. 447. 

Fla.—Seaboard Air Line R. Co. v. 


etc., 


Charpia, 90 Fla. 576, 107 S 173; Gracy 
v. Atlantic Coast Line R. Co., 53 Fla. 
350, 42 S 903. 

Ga.—Georgia R., ete., Co. v. Rob- 


erts, 114 Ga. 387, 40 SE 264. 
Iowa.—Dingmon v. Chicago, etc., R. 
Co., 194 Iowa 721, 190 NW 393. 
La.—Edrington y. Louisville, 
RCo, 41, La. Ann.-9'6;6-S> 1:9. 
Me.—Lowney v. New Brunswick R. 
Co., 78 Me. 479, 7 A 381. 
Mich.—Osborne vy. Chicago, etc., R. 
Co., 111 Mich. 15, 69 NW 86. 
Mont.—Pure Oil Co. v. Chicago, etc., 
R. Co., 56 Mont. 266, 185 P 150; Spen- 


etc., 


“infra § 1374. 


Nebr.—Creighton v. Chicago, etce., R. 
Co., 68 Nebr. 456, 94 NW 527. 

N. Y.-—Sheldon v. Hudson River R. 
Co., 29 Barb. 226 [rev on other grounds 
14 N. Y. 218, 67 AmD 155], 

Pa.—Sollenberger v. Pennsylvania 
RECo47285) Pas 8.02 L380 (Ac.66 1: 

Va.—Atlantic Coast Line R. Co. v. 
Watkins, 104 Va. 154, 51 SE ‘172. 

Wis.—Gibbons v. Wisconsin Valley 
R. Co., 66 Wis. 161, 28 NW 170. 

Ont.—Moxley v. Canada Atlantic R. 
Co.) L44Ont)VA.+ 309) Fatt, 15sCanws. -C: 
145]. 

[a] Thus (1) if the negligence re- 
lied on as a ground for recovery is 
that the company permitted combusti- 
ble material to accumulate on its right 
of way, it must be shown that this act 
was the proximate cause of the in- 
jury. Pure Oil Co. v. Chicago, etc., R. 
Co., 56 Mont. 266, 185 P 150; Spencer 
v. Montana Cent. R. Co., 11 Mont. 164, 
27 P 681. (2) And for this purpose 
it is necessary to show that the fire 
started on the right of way, for un- 
less that’ fact be established, the al- 
leged negligence of the company in 
suffering combustible matter to ace- 
cumulate on the right of way is not 
the efficient and proximate cause of 
the injury. Atlantic Coast Line R. 
es v. Watkins, 104 Va. 154, 51 SE 

72. 

26. Southern R. Co. v. Johnson, 141 
Ala. 575, 37 S 919; Field v. New York 
Cent »7eten Ra iCO.Ve7e Na, Yoo OTe 
29 Barb. 176]; Northwestern Mut. F. 
Assoc. v. Northern Pac. R. Co., 68 
Wash. 292, 123 P 468, AnnCas1913EH 
968; Fairview Fruit Co. v. Brydon, 
85 W. Va. 609, 102 SH 231; and cases 
See Scott v. Texas, etc., 
R. Co. (Tex. Civ. A.) 56 SW 97 [rev on 
other grounds 93 Tex. 625, 57 SW 
801] the burden of showing care is 
not on defendant, where there is not 
a prima facie showing that the fire 
originated from the engine). 

27. Green Ridge R. Co. v. Brink- 
man, 64 Md. 52, 20 A 1024, 54 AmR 
B33 

28. Pennsylvania Co. v. Watson, 
81* Pa. St. 293 (such facts are evi- 
dence upon which a jury may infer 
the use of an imperfect spark catcher, 
and from this fact negligence). 


29. Peck v. New York Cent., ete., 
R. Co., 165 N. Y. 347, 59 NE 206. 
380. Peck v. New York Cent., etc., 


Re Co:, 3¢ App. Div. 110, 55°N YS, 1121 
[rev on other grounds 165 N,. Y. 347, 


lone, 109 Ala. 509, 20 8 33. 
32. Meyer vy. Vicksburg, etc., R. 
Co. 41 La. Ann. 639, 6S 218, 17 AmSR 


33. Gumbel v. Illinois Cent. R. Co., 
48 La. Ann. 1180, 20 S 703; Meyer v. 
Vicksburg, ete., R. Co., 41 La. Ann. 
639, 6 S 218, 17 AmSR 408. & 

34. Babcock v. Fitchburg R. Co., 
140 N. Y. 308, 35 NH 596. 

35. Brooks v. Missouri Pac. R. Co., 
98 Mo. A. 166, 71 SW 1083. 

36. Chicago, etc., R. Co. v. Myers, 
(Tex. Commn. A.) 285 SW 1058, 1059. 

“The burning of coal, of whatsoever 
grade, naturally generates sparks, asa 
necessary incident. The generation of 
sparks, being a necessary consequence 
of the use of coal of any grade as a 
fuel, cannot be avoided by human 
skill; therefore no presumption of 
negligence arises from the mere fact 
that sparks are generated. Bor) if 
such a presumption were indulged, the 
ultimate effect would be to render the 
use of coal as a fuel in steam loco- 
motives presumptive negligence.” 
Chicago, etc., R. Co. v. Myers, supra. 

37. General Ins. Co. v. Northern 
PaeR. Co. 2808Us SS. 2 0) SCte44e 
See generally Negligence § 739. 

38. See supra § 1371. 

38144. Ala.—Southert R: Co. v. 
Bailey, 125 S 403; Goodgame vy. Louis- 
Ville, ete, RCo. 42184 Ala..5 07, Los 
218; Bessemer Feed Mills v. Alabama 
Great Southern R. Co., 217 Ala. 446, 


116 S 796; Central of Georgia R. Co. 
Vv. Wilson, 215) Ala... 612). 111-°S 901: 
Pettus v. ‘Louisville, ete: “RCo 24 


Ala. 187, 106 S'807; Wilson Bros. v. 
MobilexetesR:) Co. 207 Alan ide so? 
S 246; Alabama Great Southern R. 
Co. v. Loveman Compress Co., 196 Ala. 
68 or alee Lis Oey., Southern R..Coy 
196 Ala. 103,:71 S 997; Alabama Great 
Southern R. Co. v. Davenport, 195 Ala. 
368, 70 S$ 674; Southern R. Co. v. Slade, 
192 Ala. 568, 68 S 867; Deason vy. Ala- 
bama Great Southern R. Co., 186 Ala. 
100, 108, 65 S 172 [cit Cyc]; Tombig- 
bee Valley R. Co. v. Howard, 185 Ala. 
612, 64 S 338; Alabama Great South- 
ern R. Co. v. Demoville, 167 Ala. 292, 
62 S 406; Miller-Brent Lumber Co. v. 
Douglas, 167 Ala. 286, 52 S 414; Sul- 
livan Timber Co. v. Louisville, ete., 
R. Co., 168 Ala. 125, 50 S 941; Louis- 
ville, etc., R. Co. v. Smith, 163 Ala. 
141, 50 S 241; Southern R. Co. v. Dick- 
ens, 161 Ala. 144, 49 S 766; Alabama 
Great Southern R. Co. v. Hanbury, 161 
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agency over which defendant had no control;?® and | this rule has been expressly affirmed by statute in 


Ala. 358, 49 S 467; Horton v. Louis- 
ville, etc., R. Co., 161 Ala. 107, 49 S 
423; Sherrell v. Louisville, etc., R. Co., 
44 § 1538, 152 Ala. 213, 44 S 631; Ala- 
bama Great Southern R. Co. v. Sand- 
ers, 145 Ala. 449, 40 S 402; Louis- 
ville, ete., R. Co. v. Marbury Lumber 
Co., 132 Ala. 520, 32 S 745, 90 AmSR 
917; Alabama, etc., R. Co. v. Taylor, 
129 Ala. 238, 29 S 673; Alabama, etc., 
R. Co. v. Johnston, 128 Ala. '283, 29 
S 771; Louisville, ete., R. Co. v. Mar- 
bury Lumber Co., 125 Ala. 237, 28 S 
438, 50 LRA 620; Louisville, etc., R. 
Co. v. Reese, 85 Ala. 497, 5 S 283, 7 
AmSR 66; Southern R. Co. v. Kendall, 
14 Ala. A. 242, 69 S 328 [certiorari den 
193 Ala. 681 mem, 69 S 1020 mem]. 
Ida.—Macaw v. Oregon Short Line 
R. Co., 286 P 606; Allen-Wright Fur- 
niture Co. v. Hines, 34 Ida. 90, 200 
P 889; Fodey v. Northern Pac. R. Co., 
21 Ida. 713, 123 P 835;" Osburn v. Ore- 
gon R., etc., Co., 15 Ida. 478, 98 P 627, 
19 LRANS 742, 16 AnnCas 879. 
T1l.—lllinois Cent. R. Co. v. Mills, 42 
Ill. 407; St. Louis, ete., R. Co. v. Mont- 
gomery, 39 Ill. 335; Bass v. Chicago, 
CLC CON e236 Te OM Sa Adi 2b ae 
Rule now by statute see infra note 40. 
Ind. T.—St. Louis, ete, Ri. Cos v. 
Lawrence, 4 Ind. T. 611, 76 SW 254. 
La.—Luikart v. Yazoo, etc., R. Co., 
148 La. 349, 86 S 894; Fuller v. Chi- 
Gasomete.,.. hin Coy 137) Liae99 7 699s 
804 


Me.—Dyer v. Maine Cent. R. Co., 99 
Me. 195, 58 A 994, 67 LRA 416. 

Mo.—wWise v. Joplin R. Co., 85 Mo. 
178; Kenney v. Hannibal, etc., R. Co., 
70 Mo. 252; Coates v. Missouri, etc., 
R. Co., 61 Mo. 38; Coale v. Hannibal, 
ete., R. Co., 60 Mo. 227; Campbell v. 
St. Louis, -etc., RCo) 58 Mos 498; 
Clemens v. Hannibal, ete., R. Co., 53 
Mo. 366, 14 AmR 460; Bedford v. Han- 
nibal, etc., R. Co., 46 Mo. 456; Fitch v. 
Pacific R. Co., 45 Mo. 322 [overr Smith 
v. Hannibal, ete., R. Co., 37 Mo. 287]; 
Reed v. Missouri Pac. R. Co., 50 Mo. A. 
504; Polhans v. Atchison, etc., R. Co., 
45 Mo. A. 153 [aff 115 Mo. 535, 22 SW 
478]; Logan v. Wabash Western R. 
Co., 43 Mo. A. 71; Crews v. Kansas 
City, etc., R. Co., 19 Mo. A. 302; Huff 
v. Missouri Pac. R. Co., 17 Mo. A. 356; 
Sappington v. Missouri Pac. R. Co., 14 
Mo. A..86; Brown v. Missouri Pac. R. 
Co., 13 Mo. A. 462. 

Mont.—Missoula Trust, ete., Bank 
v. Northern Pac. R. Co., 76 Mont. 201, 
245 P 949; Diamond v. Northern Pac. 
R. Co., 6 Mont. 580, 13 P 367. 

Nebr.—Westing v. Chicago, etc., R. 
Co., 87 Nebr. 655, 127 NW 1076; 
man y. Chicago, etc., R. Co., 78 Nebr. 
43,110 NW 535; Creighton v. Chicago, 
ete., R. Co., 68 Nebr. 456, 94 NW 527; 
Rogers v. Kansas City, ete, R. Co., 
52 Nebr. 86, 71 NW 977; Union Pac. 
R. Co. v. Keller, 36 Nebr. 189, 54 NW 
420; Burlington, etc., R. Co. v. West- 
over, 4 Nebr. 268; Chicago, etc., R. 
Co. v. Beal, 4 Nebr. (Unoff.) 510, 94 
NW 956. 

Nev.—Longabaugh v. Virginia City, 
Cte. oR Con 9) Nevie2i iy 

N. C.—Matthis v. Johnson, 180 N. 
Cc. 130, 104 SE 366; Denny y. Atlantic 
Goast Line R.*Co., 179 NEC. 529, 108 
SE 24; Williams v. Camp Mfg. Co., 
UTTHINS C215 1:25. 99 SHS 705" Perry, Vv. 
Branning Mfg. Co., 176 N. C. 68, 97 SH 
162; Broadfoot v. Atlantic Coast Line 
R. Co., 174 N. C. 410, 93 SH 932; Sim- 
mons v. John L. Roper Lumber Co., 
£742 IN. IC; 22.0; 493 SHe7363) eMoores v- 
Atlantic Coast Line R. Co., 173 N. C. 
311, 92 SE 1; McRainey v. Virginia, 
ClCA eRe COnF IOS ANIC. 510484 SH8als 
Hardy v. Hines Bros. Lumber Co., 
160 N. C. 118, 75 SE 855, 42 LRANS 
759; Currie v. Seaboard Air Line R. 
Co., 156 N. C. 419, 72 SE 488; Korne- 
gay v. Atlantic Coast Line R. Co., 154 
N. C. 389, 70 SE 731; Deppe v. Atlan- 
tic Coast Line R. Co., 152 N. C..79, 
67 SE 262; North Fork Lumber Co. 
v. Southern R. Co., 143 N. C. 324, 55 


Ship- 


SE 781; 

Co., 138 N. C. 12, 50 SE. 562; Raleigh 
Hosiery Co. v. Raleigh, ete., R. Co., 
131 N. C. 238, 42 SE 602; Hygienic 


Plate Ice Mfg. Co. v. Raleigh, etc., R. 
Co., 122 N. CG. 881, 29 SH 575; Aycock 
v. Raleigh, etc., R. Co., 89 N. C. 321; 
Ellis v. Portsmouth, ete., R. Co., 24 
NSCy 133; 

N. D.—Johnson v. Northern Pac. 
R. Co., 1 N. D: 354, 48 NW 227. 

Okl.—Missouri, etc., R. Co. v. Gen- 
try, 52 Okl. 374, 152-P 1076; St? Bouis, 
ete., R. Co. v. Weldon, 39 Okl. 369, 135 
P 8; St. Louis, etc., R. Co. v. Marlin, 
33 Okl. 510, 128 P 108. 

Or.—Roundatree v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61; Taffe v. Oregon 
Ri, tetes "Cos, GOP Or. Uitne thie Poses 
Chenoweth vy. Southern Pac. Co., 53 
Or. 111, 99 P 86; Anderson v. Oregon 
Ra Coss 45) Ore lie Ll Om COOmEZ 
Steed be Rete, Cogi20- Ornish 23 2 

Porto Rico.—Garayalde v. American 
R. Co., 29 Porto Rico 550; Cividanes 
v. American R. Co., 1 Porto Rico Fed. 
106. 

Ss. C.—Birt v. Southern R. Co., 87 
S. C. 239, 69 SH-233; Hutto v. Sea- 
board Aur Dine RR. pCo, 818s Co 67, 
62 SE 835; Brown v. Atlanta, etc., R. 
Cou, 9 Sh Cars 9: 

S. D.—Nelson v. Chicago, ete, R. 
Co., 47 S. D. 228, 197 NW 288; Yank- 
ton F. Ins. Co. v. Fremont, etc., R. Co., 
7S. D. 428, 64 NW 514; Cronk v. Chi- 
cago, ‘ete., R> Co., 3° S: D..93,.525 NW 
420; 1 Chicago; (eteneR acon. 
S. D. 326, 47 NW 146, 9 LRA 824; Kel- 
sey v..Chicazso, (etc. oR..Co. LS. D. 
80, 45 NW 204. 

Tenn.—Simpson v. Hast Tennessee, 
etc., R. Co., 5 Lea 456; Burke v. Louis- 
Ville; ete, TR. Co. \7iiEleisks m45 ie 
AmR 618. 

Tex.—Gulf, etc., R. Co. v. Johnson, 
92 Tex. 591, 50 SW 567; Texas, etc., 
R. Co. v. Levine, 87 Tex. 437, 29 SW 
466; Galveston, etc., R. Co. v. Horne, 
69 Tex. 643, 9 SW 440; Gulf, etc., R. 
Co. v. Benson, 69 Tex. 407, 5 SW 822, 
5 AmSR 74; International, etc., R. 
Co. v. Timmermann, 61 Tex. 660; Chi- 
cago, etc., R. Co. v. Myers, (Commn. 
A.) 285 SW 1058; Moose v. Missouri, 
etc., R. Co., (Commn. A.) 212 SW 645 
[rev (Civ. A.) 179 SW 75]; Ft. Worth, 
ete., R. Co. v. Amason, (Civ. A.) 249 
SW 1090; Payne v. Shirley, (Civ. A.) 
243 SW 285; Roman vy. St. Louis 
Southwestern R. Co., (Civ. A.) 160 SW 
431; Missouri, etc., R. Co. v. Morgan, 
(Civ. A.) 146 SW 336 [aff 108 Tex. 
331 A198 SS Wiles: ot. deOuls ss etG arty. 
Co. v. Waco Cotton Pickery, (Civ. A.) 
146 SW 202; ' Trinity; etc.; KR. Co:ry. 
Burke, (Civ. A.) 142 SW 658; Trinity, 
ete., R. Co. v. Gregory, (Civ. A.) 142 
SW 656; Houston, etc., R. Co. v. Wash- 
ington, 60 Tex. Civ. A. 391, 127 SW 
1126; Crawford v. St. Louis South- 
western R. Co., (Civ. A.) 127 SW 869; 
St. Louis) etc,(R..Co! yo" Ross} ob Tex, 
Civ.) A. 622, 119° SW 97253 e*St), Lours 
Southwestern R. Co. v. Eccles, 53 Tex. 
Civ. Ay 125; 115 ‘SW. 6485 Gulf ete., 
R. Co. v. Blakeney-Stevens-Jackson 
Co., 48 Tex. Civ. A. 448, 106 SW 1140; 
Texas Midland R. Co. v. Moore, (Civ. 
A.) 74 SW 942; St. Louis Southwest- 
ern R. Co. v. Goodnight, 32 Tex. Civ. 
A. 256, 74 SW 583; Texas Southern R. 
Co. vie Hart, 32 Dex) Civics 821'3,273 
SW 833; Highland v. Houston, etc., R. 
Co., (Civ. A.) 65 SW 649; Texas, etc., 
R. Co. v. Hooten, 21 Tex. Civ. A. 139, 
50 SW 499; Edwards v. Bonner, 12 
Tex. Civ. A. 236, 33 SW 761; Missouri, 
etc., R. Co. v. Kelley, (Civ. A.) 30 SW 
488; International, ete, R. Co. v. 
Searight, 8 Tex. Civ. A. 593, 28 SW 
89; Missouri, etc., R. Co. v. Prickryl, 
(Civ. A.) 26 SW 855; Galveston, etce., 
R. Co. v. Dolores Land, etc., Co., (Civ. 
A.) 26 SW 79; Galveston, ete., R. Co. 
v. Rheiner, (Civ. A.) 25 SW 971; Tex- 
as, Het; Ria COs Weel Valy, won hexereAr 
Civ. Cas. § 47; Houston, etc., R. Co. 


Phillips v. Durham, ete., R.| v. McDonough, 1 Tex. A. Civ. Cas. § 


651. Contra Gulf, etc., R. Co. v. John- 
son, 3) Tex: A.Civ. Cais!'$ 12355 Base 
line}-sete., .R.- Cos victart) 2 Rex ras 
Civ. Cas. § 41:9; Gulf, etc, RCo. 
Holt, 1 Tex. A. Civ. Cas. § 835. 

Va.—WNorfolk, etc., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817; Phillips v. 
Southern R. Co., 109 Va. 436, 638 SE 
998; “Norfolk, ete), “RiliCollvs Fritts: 
103 Va. 687, 49 SH 971, 106 AmSR 911, 
68 LRA 864; White v. New York, etc., 
R. Co., 99 Va. 357, 38 SE 180; Kimball 
v. Borden, 95 Va. 203, 28 SE 207; Pat- 
teson v. Chesapeake, ete., R. Co., 94 
Va. 16, 26 SE 393. Contra Bernard 
v. Richmond, ete., R. Co., 85 Va. 792, 
8 SE 785, 17 AmSR 108. 

W. Va.—Aglionby v. Norfolk, etc., 
R. Co., 80 W. Va. 687, 93 SEH 812; Me- 
Laughlin v. Baltimore, ete., R. Co., 75 
W. Va. 287, 83 SE 999; Mills v. Nor- 
folk, ete. R.iCOz 1 3eiWe Videos mo ae 
SIX 1090 [cit Cyc]; Wilson v. Bush, 
710 W. Va. 26, 73 SE 59; Jacobs v. 
Baltimore, ete., R. Co., 68 W. Va. 618, 
619, 620, 70 SE 369 [quot Cyc]. 

Wis.—Spaulding v. Chicago, etc., R.- 
Co., 30. Wis. 110, 11 AmR 550, 33 Wis. 
582. Rule now by statute see infra 
note 40. ; 

IKing.—Piggot v. Eastern Counties 
R. Co., 3 C. B. 229, 54 ECL 229, 136 Re- 
print 92. 

_{a] In Federal courts (1) some de- 
cisions follow the rule stated in the 
text (Great Northern R. Co. v. Coats, 
115 Fed. 452, 53 CCA 382; McCullen v. 
Chicago, etc., R. Co., 101 Fed. 66, 41 
CCA.-365, 49 LRA 642; Eddy v. Lafay- 
ette, 49 Fed. 807, 1 CCA 441 [aff 163 
U. S. 456, 16 SCt 1082, 41 L. ed. 225]; 
Missouri Pac. R. Co. v. Texas, etc., 
R. Co., 33 Fed. 361), (2) while oth- 
ers, opposed to this view, hold that 
there is no presumption of negligence 
arising from the mere setting out of 
a fire by sparks from a locomotive, but 
that it is incumbent on plaintiff to go 
further and show negligence in the 
construction, equipment, or operation: 
of the locomotive (General Ins. Co. v. 
Northern Pac. R. Co., 28 F. (2d) 574 
[certiorari granted 279 U. S. 827 mem, 
49 SCt 252 mem, 73 L. ed. 979 mem, 
and aff 280 U. S. 72, 50 SCt 44]; Cin- 
cinnati, etc., R. Co. v. South Fork Coal 
Co., 139 Fed. 528, 71 CCA 316, 1 LRA 
NS 533; Garrett v. Southern R. Co., 
101 Fed. 102, 41 CCA 237, 49 LRA 645; 
Musselwhite v. Receivers, 17 F. Cas. 
No. 9,972, 4 Hughes 166). 

[b] In Washington it has been said 
that the court is probably committed 
to the rule stated in the text. Thor- 
grimson v. Northern Pac. R. Co., 64 
Wash. 500, 117 P 406. é 

[c}] Several locomotives.—In an 
action for burning plaintiffs’ house 
the evidence showed that four trains 
of defendant passed: the scene of the 
fire within less than one hour, and 
that the fire may have originated from 
any one of the locomotives; but plain- 
tiffs did not identify any particular 
train as being responsible for the fire, 
but did show that the fire could only 
have been caused by a passing train. - 
It was held that defendant was pre- 
sumptively chargeable with negli- 
gence, and was obliged to assume the 
burden of showing that each of the 
four locomotives was properly 
equipped and operated. Norfolk, etc., 
apace v. Thomas, 110 Va. 622, 66 SE 

39. St. Louis, etc., R. Co. v. Reed, 
216 Fed. 741, 132,CCA 651; Raleigh 
Hosiery Co. v. Raleigh, etc., R. Co., 
131 N. C. 238, 42 SE 602; Hygienic 
Plate Ice Mfg. Co. v. Raleigh, etc., R. 
Co., 122 N. C. 881, 29 SE 575; Ellis v. 
Portsmouth, ete, BR. .Co.,-24 Nac iss, 

{a] Interference by plaintiff’s 
agent.—In an action to recover for 
damage caused to plaintiff’s property, 
principally an orchard, by a fire al- 
leged to have been caused by one of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1374-1375] 


many other jurisdictions.*® 


[§ 1375] bbb. Reasons for Rule. 
usually assigned for the rule*! is that matters con- 
nected with the construction, equipment, and opera- 
tion of locomotives lie peculiarly within the knowl- 


defendant’s locomotives, an allega- 
tion in the answer that the fire would 
not have reached the orchard, but for 
the interference of plaintiff’s agent, 
which caused it to spread, constitutes 
an affirmative defense, the burden of 
proving which rested on defendant. 
St. Louis, etc., R. Co. v. Reed, 216 Fed, 
741, 182 CCA seo 1 

40. See statutory provisions. 

[a] As in Arkansas see St. Louis 
Southwestern R. Co. v. Trotter, 89 
Ark. 273,:116 SW 227; St. Louis, ete., 
R. Co. v. Dawson, 77 ‘Ark. 434, 92 SW 
27; Little Rock, etc., R. Co. v. Payne, 
33 Ark. 816, 32 AmR 55. 

[b] Asin Florida see Seaboard Air 
Line R. Co. v. Minor, 82 Fla. 492, 90 
S 611; Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Florida 
East Coast R. Co. v. Welch, 53 Fla. 
145, 44 S 250. 

[ec] As in Georgia see Southern 
‘R. Co. v. Elliott, 129 Ga. 705, 59 SE 
786; Talmadge v. Central of Georgia 
re Co., 125 Ga. 400, 54 SE 128; Swin- 
dell v. Alabama Midland R. Co., 123 
Ga. 311; 51 SE 386; East Tennessee, 
etc., R. Co. v. Hesters, 90 Ga. 11, 15 SE 
828; Wilkes Lumber Co. v. Seaboard 
Air-Line R. Co., 31 Ga. A. 699, 121 SE 
694; Central of Georgia R. Co. v. 
Trammell, 23 Ga: A. 25, 97 SE 461; 
Tallulah Falls R. Co. v. Stribling, 20 
Ga. A. 353, 93 SE 161; Atlantic Coast 
Line R. Co. v. McRee, 11 Ga. A. 790, 76 
SE 152. 

[d] As in Illinois see Chicago, etc., 
R. Co. v. Glenny, 175 Tll. 238, 51 NE 896 
{aff 70 Ill. A. 510]; Louisville, ete., R. 
Co. v. Spencer, 149 fll. 97, 36 NE 91; 
Chicago, etc., R. Co. v. Pennell, 110 
Ill. 485; Stewart v. Illinois Cent. R. 
Co., 201 Ill. A. 187; Utica Hydraulic 
Cement Co. v. Chicago, etc., R. Co., 193 
Ill. A. 390; Adkins v. Indianapolis 
Southern R. Co., 165 Ill. A. 300; To- 
ledo, etc., R. Co. v. Needham, 105 Ill. 
. A. 25; Cleveland, etc., R. Co. v. Tate, 
04: Tl 7A. 6953.) Franey vy: \lilinois 
Cent. R. Co., 104 Ill. A. 499; Indiana, 
etc., R. Co. v. Hawkins, 84 Ill. A. 39; 
Cleveland, ete., R. Co. v. Stephens, 74 
PAS VALE SSOsiot. uous, ete. R. (Conv. 
Strotz, 47 Ill. A. 342; Wabash R. Co: 
v. Smith, 42 Ill. A. 527; Indiana, ete., 
R. Co. v. Nicewander, 21 Ill. A. 305. 

[e] As in Iowa see Kennedy v. 
Iowa State Ins. Co., 119 Iowa 29, 91 
NW 831; Rose v. Chicago, etc., R. Co., 
72 Iowa 625, 34 NW 450. Prior to the 
statute see Garrett v. Chicago, etc., 
R. Co., 36 Iowa 121; McCummons y. 
Chicaso; ete, 8.) Co:; 33 Towa. ast; 
Jackson v. Chicago, etc., R. Co., 31 
- Iowa 176, 7 AmMR 120; Gandy v. Chi- 
coe etc., R. Co., 30 Iowa 420, 6 AmMR 
68 


[f] As in Kansas see Murry v. 
Missouri Pac. R. Co., 96 Kan. 740, 153 
P 493; White v. Chicago, etc., R. Co., 
Sigkan p26, 038) Pybs89 3 St. Louis, eter, 
R. Co. v. Chace, 64 Kan. 380, 67 P 853; 
Atchison, etc., R. Co. v. Gibson, 42 
Kan. 34, 21 P 788; Walker v. Kendall, 
7 Kan. A. 801, 54 P 113. 

{g] Asin Kentucky see Louisville, 
ete., R. Co. v. Deaton, 219 Ky. 715, 294 
SW 149; Cincinnati, etc., R. Co. v. 
Falconer, 97 SW 727, 30 KyL 152. 

{h] As in Maryland see Ryan v. 
Gross, 68 Md. 377, 12 A 115, 16 A 302; 
Green Ridge R. Co. v. Brinkman, 64 
Md. 52, 20 A 1024, 54 AmR 755; An- 
napolis, etc., R. Co. v. Gantt, 39 Md. 
115; Baltimore, etc., R. Co. v. Dorsey, 
37 Md. 19; Baltimore, etc., R. Co. v. 
Woodruff, 4 Md. 242, 59 AmD 72. 

[i] As in Michigan see Gorgol v. 
Michigan Cent. R. Co., 236 Mich. 646, 
211 NW 50; Stoddard V. Grand Trunk 
Western 123,, Co., 191 Mich. 321, 158 NW 
7; Pennsylvania F. Ins. Co. v. Ann 
Arbor R. Co., 184 Mich. 375, 151 NW 
578; Jones v. Michigan Central R. Co., 
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59 Mich. 437, 26 NW 662. See also 
Ann Arbor R,. Co. v. Fox, 92 Fed. 494, 
34 CCA 497 (construing Michigan 
statute). 

[ij] As in Minnesota see Mahoney 
Vv. St. Pauljvetes Ry Coy.35 Minn. 361, 
29 NW 6. See also Woodward v. Chi- 
CASO NOUCy we. LOO 4 ot ped OiiG) 10 
CCA 591; Niskern v. Chicago, etc., 
R. Co., 22 Fed. 811 (both construing 
Minnesota statute). 

[k] As in Mississippi see Alabama, 
etc., R. Co. v. Barrett, 78 Miss. 432, 
28 S 820; Louisville, ete., R. Co. v. 
Natchez, etce., R. Co., 67 Miss. 399,75 
350. 

[1] As in New Jersey see Wiley v. 
West Jersey R. Co., 44 N. J. L. 247. 
See also Erickson v. Pennsylvania R. 
Co., 170 Fed. 572, 95 CCA 652 (con- 
struing New Jersey statute). 


[m] Asin Ohio see Baltimore, etc., 
R. Co: v. Kreager, 61. Oh. St. 312, 56 
NE 203. Prior to the statute the rule 


was to the contrary. Ruffner v. Cin- 
cinnati, etc., R. Co., 34 Oh. St. 96 [aff 
3 CinecLBul 267]. 

{[n] As in Utah see Anderson v. 
Wasatch, etc., R. Co., 2 Utah 518. 

fo] As in Vermont see Cano v. 
Central Vermont R.°Co., 147 A 276; 
Van Dyke v. Grand Trunk R. Co., 84 
Vt. 212, 78 A 958, AnnCas1913A 640; 
Huntley v. Rutland R. Co., 83 Vt. 180, 
74 A 1000; Ide v. Boston, ete., R. Co., 
83 Vt. 66, 74 A 401; Cleaveland v. 
Grand Trunk R. Co., 42 Vt. 449. 

[p] As in Wisconsin see Bonnell 
v. Chicago, etc., R. Co., 158 Wis. 153, 
147 NW 1046. 

[qa] RBule is limitation of the gen- 
eral doctrine that negligence on the 
part of defendant is not presumed 
but is a matter for affirmative proof. 
See Negligence § 739. 

{r] In personal injury cases.—Un- 
der a statute providing that proof of 
injury inflicted by the running of lo- 
comotives shall be prima facie evi- 
‘dence of the want of reasonable skill 
and care of railroad corporations, in 


-an action for personal injuries sus- 


tained in attempting to extinguish a 
fire communicated by sparks from a 
locomotive to his property, proof that 
the fire was so communicated consti- 
tutes prima facie evidence of negli- 
gence. Illinois Cent. R. Co. v. Thom- 
as, 109 Miss. 536, 68 S 773. 

Sol ekat Canada, under Railway Act 
(Rev. St. [1906] ¢ 37) § 298. where it 
is shown that damage resulted from 
fire communicated by a locomotive, 
the burden is on defendant to show 
that it had used modern and efficient 
appliances and had not otherwise been 
guilty of negligence in order to avoid 
liability in excess of five thousand 
dollars, for the damage done. Dutton 
v. Canadian Northern R. Co., 26 Man. 
493, 30 DomLR 250, 21 CanRCas 294, 
10 WestWkly 1006 (the statute sim- 
plifies plaintiff's proof; all he is re- 
quired to do is to prove that his prop- 
erty was damaged by a fire started by 
a locomotive, and having done that, 
the statute entitles him toa judgment 
for the full amount of his damages; 
if, however, it is shown that defend- 
ants ‘‘used modern and efficient appli- 
ances and have not otherwise been 
guilty of negligence,” plaintiff can 
only recover five thousand dollars, no 
matter how great his damage has 
been). 


41. See supra § 1374. 
- U. S.—McCullen v. Chicago, 
etc., R. Co., 101 Fed. 66, 41 CCA 365, 


49 LRA 642. 

Ala.—Bessemer Feed Mills v. Ala- 
bama Great Southern R. Co., 217 Ala. 
446, 116 S796; Louisville, ete., R. Co. 
Ms Reese, 85..Ala. 497, 5 S 288, 7 AmSR 


Ark.—Tilley v. St. Louis, ete, R. 


. 
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edge of the agents and employees of the railroad 
company and outside that of plaintiff, and that the 
rule is one of necessity.*? 
ducible from other decisions is that it has been fully 
demonstrated that, where locomotives are properly 


And a further reason de- 


Co., 49 Ark. 535, 6 SW 8. 
Ill.—Illinois Cent. R. Co. v. Mills, 
42 111. 407. 
Kan.—Missouri Pac. R. Co. v. Mer- 
rill, 40 Kan. 404, 19 P 793. 
Me.—Dyer v. Maine Cent. R. Co., 99 
Me. 195, 58 A 994, 67 LRA 416, 2 Ann 
Cas 457. 


Minn.--Bowen v. St. Paul, etc., R. 
Co., 36 Minn. 522, 32 NW 751. 

Mo.—Wise v. Joplin R. Co., 85 Mo. 
Lop Fitch v. Pacific R. Co., 45 Mo. 


Mont.—Diamond vy. Northern Pac. 
RiCo.,.6 Mont:)580;)13) P36? 

Nebr.—Burlington, etce., R. Co. v. 
Westover, 4 Nebr. 

N. C.—Matthis v. Johnson, 180 N. 
C. 180, 104 SE 366; Raleigh Hosiery 
Co. v. Raleigh, ete., RN Cos, SSI IN es 
238, 42 SE 602; Aycock Vv. Raleigh, 
CLO LOO. Oo N. G: 321 

Tenn. —Burke v. Louisville, ete., R. 
Co., 7 Heisk. 451, 19 AmR 618. 

Tex. —Galveston, etcy Ria. Commas 
Horne, 69 Tex. 643, 9 Sw 440; Mis- 
souri, etc., R. Co. v. Morgan, (Civ. A.) 
146 SW 336 [aff 108 Tex. 331, 193 SW 
134]; Texas, etc., R. Co. v. Hooten, 21 
Tex. Civ. A. 139, 50 SW 499. 


Va.—Patteson v. Chesapeake, etc., 
R. Co., 94 Va. 16, 26 SE 398. 
Wis.—Bonnell v. Chicago, ete., R. 


Co., 158 Wis.. 153, 147 NW. | 1046; 
Spaulding v. Chicago, ete., R. Co., 30 
Wissel O Mii Am Reo 50% 

[a] “he reasons given (1) for re- 
quiring the companies to show that © 
this duty has been performed on their 
part, are that the agents and em- 
ployees of the road know, or are at 
least bound to know, that the engine 
is properly equipped to prevent fire 
from escaping, and that they know 
whether any mechanical contrivances 
were employed for that purpose, and 
if so, what was their character, 
whilst, on the other hand, persons not 
connected with the road and who only 
see trains passing at a high rate of 
speed, have no such means of infor- 
mation, and the same is unaccessible 
to and cannot be obtained by them 
without great trouble and expense.” 
Spaulding v. Chicago, etc., R. Co., 30 
Wis. 110, 121, 11 AmR 550 [quot Lou- 
isville, etc., R. Co. v. Reese, 85 Ala. 
497, 501, 5. S 283;.7 AmSR, 66]5.7@) 
“Such companies or their employés 
either know or should know whether 
such a degree of care has been exer- 
cised, and what appliances, if any, 
are actually in use on its engines, and 
whether they are in a good state of 
repair; whereas, third persons whose 
property is destroyed have no such 
knowledge or means of knowledge, 
and as a rule can neither prove nor 
disprove the aforesaid facts without 
great inconvenience and _ expense.’’ 
McCullen v. Chicago, etc., R. Co., 101 
Fed. 66, 70, 41 CCA 365, 49 LRA 642. 
(3) Locomotives “by night and day 
rush with great velocity through the 
land. They are here today and tomor- 
row may be hundreds of miles away. 
They are within the control of the 
defendant. The method of their 
equipment and manner of their oper- 
ation are known to its employees who 
are always present with the engine, 
and evidence touching this subject is 
easy of production on its part. The 
owner of the property destroyed has 
no such opportunities of knowledge. 
It may be often exceedingly difficult 
if not impossible for him to even iden- 
tify the engine which has caused the 
injury, or to obtain the names of 
those who know about its equipment 
or its use. He is frequently absent, 
and if present at the time and place 
of the fire he can obtain but a or en 
tary view of the locomotive.’’ 
v. Maine Cent. R. Co., 99 Me. 195, 201, 
58 A 994, 67 LRA 416, 2 AnnCas 457. 
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constructed and have the proper appliances for pre- 
venting the escape of fire and are managed-with eare, 
they rarely occasion damage by setting out fire, and 
that if fire is set out by a locomotive it is an infer- 
ence of reason that the company has been guilty of 
negligence.** 

[§ 1376] ccc. Pleading and Evidence To Author- 
ize Presumption. Where the only negligence alleged 
is in the operation of the locomotive and not in its 
construction or equipment, plaintiff cannot be aided 
by the presumption that sparks were emitted because 
of improper operation or want of proper condition 
or equipment, and is obliged initially and throughout 
the case to deduce evidence showing negligence in the 
operation of the locomotive.** So the general rule 
elsewhere considered*® is, of course, not operative 
until it is established that the fire causing the injury 
complained of was communicated by a locomotive.*® 
To support the presumption that the fire resulting 
in the injury complained of was caused by sparks 
from a locomotive, the evidence must be such as rea- 
sonably to satisfy a jury that the fire was so caused.** 
Evidence which merely tends to show that the fire 
originated by sparks, ete., 1s insufficient.4* Never- 
theless, the rule*® applies, although the evidence to 
establish the origin of the fire is controverted or in 
dispute,°° or although the evidence in support of, and 
in denial of, the allegation that the fire was caused 
by sparks from a locomotive is such that the issue 
might be decided either way,'! it being sufficient 
that the evidence is such as to satisfy the jury that 
the fire so originated.®? Plaintiff is entitled to the 
benefit of the rule,°>* whether defendant admits the 


43. Fitch v. Pacific R. Co., 45 Me. 55. 
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origin of the fireor not.54 Nor is the rule®> rendered 
inapplicable by the fact that the evidence that the 
fire originated from sparks from a locomotive was 
purely circumstantial.°° 

[§ 1377] ddd. Operation and Effect of Rule.°” 
The rule®® applies, although fire was not communi- 
cated directly to the property burned by sparks from 
the locomotive but to combustibles on the right of 
way, the fire from which spread to the property 
burned.®® While; as already shown, the rule®® plac- 
es the burden of proof on defendant to show freedom 
from negligence in the construction, equipment, or 
operation of its locomotives, where it is shown that. 
the fire complained of was caused by sparks from a. 
locomotive,°t the burden of proof on the whole case 
is not thereby shifted to defendant.°? The rule un- 
der consideration®? does not modify the general 
rule’? which makes it incumbent on plaintiff in the 
first instance to establish a prima facie case or de- 
volve on defendant the burden of doing more than 
disproving the prima facie case shown by plaintiff ;°* 
and, although a contrary view has been taken,°®® in 
order to overcome the prima facie case made by plain- 
tiff, it is only necessary that defendant should pro- 
duce enough evidence to counterbalance that by 
which the prima facie case was made out;*" he is. 
not required to rebut the prima facie case by a pre- 


ponderance of the evidence that it was not negh- 


gent.°§ 

[§ 1378] eee. Rebutting Presumption—(aaa) In. 
General. The presumption arising from evidence 
that the injury complained of was caused by fire set. 


Chittim, 31 Tex. Civ. A. 40, 71 SW 294; 


322; Burlington, ete., R. Co. v. West- 56. Osburn v. Oregon R., etc., Co.,| Gulf, ete., R. Co. v. Johnson, 28 Tex. 
over, 4 Nebr. 268; Ellis v. Ports-|15 Ida. 478, 98 P 627, 19 LRANS 742, | Civ. A. 395, 67 SW 182. 
mouth, ete., R. Co., 24 N. C. 138; Pig-|16 AnnCas 879; Atchison, etc., R. Co. 63. See supra § 1374. 


got v. Hastern Counties R. Co., 3 C. 
B. 229, 54 ECL 229, 136 Reprint 92. 
44. Payne v. Hargrove, 206 Ala. | 354, 48 NW 227. 
69, 89 S 166. 57. 
45. See supra § 13738. 
46. General Ins. Co. v. Northern 58. 
PacweR Cos 280UC S22, 450" SCETsS: 59. 


v. Gibson, 42 Kan. 34, 21 P 
son v. Northern Pac, R. Co., 1 N. D. 65. 


Pleadings and evidence to au- 
thorize presumption see supra § 1375. 
See supra § 1374. 

Ft. Scott, etc., R. Co. v. Tubbs, 66. 


788; John- 64 See supra § 1378. 

Louisville, ete., R. Co. v. Mar- 
bury Lumber Co., 125 Ala. 287, 28 S. 
438, 50 LRA 620; 
Cov we Rese, 85 Alai497,°5 S 283, © 
AmSR 6 


See cases infra this note. 
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Louisville, ete: R. ° 


Atlanta, ete., R. Co. v. Welch, 85 Fla. | 47 Kan. 630, 28 P 612; Carter v. Mary- [a] In Iowa it was held that the 
208, 95 S 570; Payne v. McKinnon, 81) land, ete., R. Co., 112. Md. ce 77 A’ prima facie case made by showing 
Fla. 593, 88 S 495; Thorgrimson v.|301; Kenney v. Hannibal, etc., R. Co.,| that the injury was caused by fire set. 
Northern Pac. R. Co., 64 Wash. 500, | 70 Mo. 252; . Gulf, ete., R. Co. v. Ben-| out by a locomotive authorized a re- 
117 P 406. son, 69 Tex. 407, 5 Sw 822, 5 AmSR]| covery unless defendant established 


47. Louisville, ete., R. Co. v. Ma- 
lone, 109 Ala. 509, 20 5S 38. 

48. Southern R. Co. v. Stonewall 
Ins: Co:, 177 Ala. 327, .58 S 313, Ann 
Cas1915A 987; Louisville, etc., R. Co. 
v. Malone, 109 Ala. 509, 516, 20 S 33. 

“Before this presumption of negli- 
gence can arise in any given case 
against the defendant, so as to cast 
upon it the burden of showing suita- 
ble appliances, and proper manage- 
ment of the engine, the jury should be 
reasonably satisfied, from the evi- 
dence, that the fire was the result of 
some affirmative act or omission on 
the part of the defendant. This result 
does not follow, as a conclusion of 
jaw, from evidence which merely 
‘tends’ to show that the fire originated 


by sparks.” Louisville, etc., R. Co. v. 
Malone, supra. 

49. See supra § 1374. 

50. McCullen v. Chicago, etc., R. 


Co., 101 Fed. 66, 41 CCA 365, 49 LRA 
642; Illinois Cent. R. Co. v. nae 
rea Ill. 480, 78 NE 8383 [aff 127 Ill. 
41 

51. Scott v. Texas, ete:, R. Co., 93 
Tex. 625, 57 SW 801 [rev on other 
grounds (Civ. A.) 56.SW 97]. 

52. Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE 833. 

53. See supra § 1374. 

54. Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE 838 [aff 127 Ill. A. 
41]. 


74. See Mobile, etc., R. Co. v. Gray, 
62 Miss. 383 (where, in an action for 
damages for the destruction of prop- 
erty by fire, plaintiff shows that the 
burning was produced by an engineer 
or fireman on one of defendant’s run- 
ning trains throwing a burning piece 
of wood from the locomotive on a part 
of the company’s right of way cov- 
ered with inflammable grass, whence 
the fire spread rapidly to and de- 
stroyed plaintiff's property, although 
third persons attempted to extinguish 
it, he relieves himself of the burden of 
proof and establishes a prima facie 
case of negligence on the part of de- 
fendant independently of Code [1880] 
§ 1059). 

60. See supra § 1373. 

61. See supra § 1374. 

62. Oval Oak Mfg. Co. v. Atlantic, 
éte.) RCo. Lon N.C h0S ode S208: 
McDowell v. Norfolk Southern R. Co., 
186 N. C. 571, 120 SE 205, 42 AUR 571; 
Klunk v. Hocking Valley 4B), Co., 74 Oh. 
Sta Gl2 Sia eons Garayalde Vie 
American R. Co., 29 Porto Rico 550; 
Gulf Coast, ete., R. Co. v. Johnson, 92 
Tex. 591, 50 SW 563; St. Louis South- 
western R. Co. v. Johnson, (Tex. Civ. 
A.) 199 SW 1175; Trinity, etc., R. Co. 
v. Burke, (Tex. Civ. A.) 142 SW 658; 
Trinity, etc., R. Co. v. Gregory, (Tex. 
Civ. A.) 142 SW 656; St. Louis, etc., 
R. Co. v. Moss, 37 Tex. Civ. A. 461, 84 
SW 281; Galveston, etc., R. Co. v. 


by a preponderance of the evidence 
that it was not negligent. Howard v. 
Chicago, etc., R: Co., 196 Iowa 1378; 
195 NW 153; Stewart v. Iowa Cent. R. 
Co., 186 Iowa 182, 113 NW 764. 

67. See cases infra note 68. 
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68. . Toledo; etex2 Rs Co. Avesta . 
Flouring Mills Co., 146 Fed. 953, 77 
CCA 203; McDowell v. Norfolk South- . — 


ern R. Co., 186 N.C. 571,°120 SE 205, 
42 ALR 571; Bertie Cotton Oil Colheve 
Atlantic Coast Line R. Go., 183 N. C. 
95,110 SE 660; Klunk yv. Hocking Val- 
ley Re-Cosy 14 On ASts L254 Laas Tie Nt 
Tome IE. Worth, etc., R. Co. v. Amason, 
(Tex. Civ. A.) 349 SW 1090; St. Louis. 
Southwestern R. Co. v. Johnson, (Tex. 
Civ; A.); 199) SWi lho St} Louis, etc., 
R. Co. v. Hooser, 44 Tex. Civ. A. 229° 
97 SW 708; “Gulf, ete.,; R.. Cov ev. John 
son, 28 Tex. Cay. Ae 395, 67 SW 182. 

«he general rule would seem to be 
well established by an almost unbro- 
ken line of authority,—that to rebut 
and destroy a mere prima facie case, 
the party upon whom rests the burden 
of repelling its effect, need only pro- 
duce such amount or degree of proof 
as will countervail the presumption 
arising therefrom. In other words, it 
is sufficient if the evidence offered for 
that purpose, counter balance the evi- 
dence by which the prima facie case 
is made out or established, it need not 
overbalance or outweigh ‘it.’ _Klunk 
v. Hocking Valley R. Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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~§§ 1378-1379] 


out by defendant’: locomotive®® is not a conclusive, 
‘And the presump- 
tion may be rebutted by evidence introduced by plain- 
tiff as well as evidence introduced by defendant.?+ 

[§ 1379] (bbb) Requisites and Sufficiency of Re- 
buttal. The presumption may be rebutted by show- 
ing that the injury resulted from some cause or agen- 
ey over which defendant had no control,*? or by 
showing freedom from negligence on the part of 


but a rebuttable, presumption.’° 


69. See supra § 13874. : 

70. U. S.—Woodward v. Chicago, 
CLC Re Con, 145) Med b 7%, or ce A oo 
Rosen v. Chicago Great Western R. 
Co., 838 Fed. 300, 27 CCA 534. 

' Ala.—McCary v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 18; 


Louisville, etce., R. Co. v. Marbury 
Lumber Co., 125 Ala. 237, 28 S 438, 
50 LRA 620. 

Ark.—St. Louis, ete. R. Co. 


Ayres, 67 Ark. rit 55 SW 159. 
Ga.-Southern R. Co. v. Thompson, 

129 Ga. 367, 58 SE 1044; Atlanta, etc., 

on rae Whitehead, 31 Ga. A. 89, 119 


Ida.—Fodey v. Northern Pac. R. 
Covneteldan (13.5 1230 br 83. 

Tl1l.—Toledo, ete., R. Co. v. Larmon, 
Cll eose Chicago. eten™ Ry Covey. 
Quaintance, 58 Ill. 389. 

Ind.—Pittsburgh, etc.,. R. Co. vy. 
Hixon, 79° Ind. 111. 

Iowa.—Stewart v. Iowa Cent. R. 


Co., 186 Iowa 182, 113 NW 764. 

Kan. —St. Louis, etety tas Cox 
Ludlum, 6 Kan. A. 700, 50 P 456. 

La.—Fuller v. Chicago, ete, AR. 'Co., 
137 La: 997; 69 S° 804. 

Mich.—Clark vy. Grand Trunk West- 
ern R. Co., 149° Mich. 400, 112 NW 
1121, 12, Ann@as 559. 

Minn.—Daly v. Chicago, etc., R: Co., 
43 Minn. 319, 45 NW 611. 


Miss.—Drake v. Yazoo, etc., R. Co., 
79' Miss. 84, 29 S 788. 4 
Mo.—Wise v. Joplin R. Co., 85 Mo. 


178. 
WN. J.—Goodman v. Lehigh Valley 
eA ee Fee ly UG 74 A 519. 
D.—Johnson vy. Northern Pac. 
Re ee 1 N. D. 354, 48 NW 227. 
Oh.—Baltimore, ebes, yy Ria Gore vive 
Kreager, 61 Oh. St. 312, 56 NE 203. 
Or.-—Chenoweth v. Southern Pac. 


Coe) 53" Or. 111,99 P86. 
Pa.—Oakdale Baking Co. v. Phila- 

mel nias Cte waco: 44. (Pa 46 3am 0M 
358. ; 


Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106. 

S. C.—Brown v. Atlanta, etc., R. Co., 
Chicago, 


BO eS tere SiO. 

S. D.—Cronk v. NES 
Co., 3 Si D. 93, 52 NW 420. 

Tex.—St. Louis, etc., R. Co. v. Me- 
Leod, (Civ. A.) 115 SW 85. 

Utah.—Olmstead v. Oregon Short 
MBinetd OO. 20 Utanuol'5, “Gourd di. 

Wash.—Northwestern Mut. F. As- 
soc. v. Northern Pac. R. Co., 68 Wash. 
292, 123 P 468, AnnCas1913E 968. 

W. Va.—Jacobs v. Baltimore, 
“R. Co., 68 W. Va. 618, 70 SE 369. 

Wis.—Menominee River Sash, ete., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176; Spaulding v. Chicago, 
ete., R. Co., 30 Wis. 110, 11 AmR 550. 

[a] Special statute as affecting 
presumption.—The right to show 
freedom of negligence is not affected 
by a statute providing that, in actions 
for damages by fire caused by opera- 
tion of the road, plaintiff need only 
prove that fire was caused by the op- 
eration of the road which shall be 
prima facie evidence of the company’s 
negligence. Murphy v. St. Louis, ete., 
R. Co., 248 Mo. 28, 154 SW 106 (con- 
struing Kansas statute). 

“71. Southern R. Co. v. Thompson, 
129 Ga. 367, 58 SE 1044. 

72. Lake Hrie, etc., R. Co. v. Hric- 
son, 80 Ill. A. 625; Continental Ins. 
Co. v. Chicago, ete., R. Co., 97 Minn. 
467, 107 NW 548, 5 LRANS 99. See 
St. Louis, ete., R. ‘Co. v. Reed, 216 Fed. 
741, 132 CCA 651; Raleigh Hosiery 
Co. v. Raleigh, etc., Rs Col, 131 N.C. 


eter 


etc., 
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trolled.*4 


238, 42 ele 602 (both recognizing rule). 

73. S.—Savannah F. & M. Ins. 
Conv: Ae Mfg. Co., 60 Fed. 39. 

Ala.—Southern R. Co. v. Slade, 192 
BAW: Nes 68 S 867. 

G 
129) Gar eT, 58 SE. 1044; “Gainesville, 
ete., R. Oo. fy: Edmondson, 101 Ga. 
747, 29 SE 213. 

Ill.—Lake Erie, etce., R. Co. v. Hric- 
son, 80 Dl. A, 625. 

Iowa.—Small_ v. R. 
Co., 50 Iowa 338. 

Kan.—St. Louis, etc., R. Co. v. Lud- 
lum, 6 Kan. A. 700, 50 P 456. 

Minn.—Continental Ins. Co. vy. Chi- 
cago, etc., R. Co., 97 Minn. 467, 107 
NW 548, 5 LRANS 99. 

Se reap v. Joplin ‘R. Co., 85 Mo. 

Sa 

N. J.—Goodman v. Lehigh Valley 
Rie Cow ee Sa IN ir ee soi eet ee Ae Os 

Oh,—-Baltimore, ete, R. Co. v. 
Kreager, 61 Oh. St. 312, 56 NE 203; 
Lake Shore, etc., R.’Co. v. Anderson, 
7 ‘Oh. Cir, Ct Nu Ss: Lf 22(2Ob. Cir nce. 
Sere 


Chicago, etce., 


Or.—Chenoweth v. 
Cos, 538° Ora le 99 9p. 86. 

Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106. 

Ss. C.—Brown v. Atlanta, R. 
COnLI, Se Cansoe 

Tex.—St. Louis, ete., R. Co. v..Lind- 
ley, (Civ. A.) 29 SW 1101. 

Utah.—Olmstead v. Oregon Short 
Line BR. Co. 27. Utah 5l5,.768P)5571; 

W. Va.—Jacobs v. Baltimore, etce., 
R. Co., 68 W. Va. 618, 619, 620, 70 SH 
369 [quot Cyc]. 

Wis.—Menominee River Sash, ete., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

[a] Adequacy of defendant’s re- 
buttal must be determined in view of 
any facts appearing in the testimony 
in addition to those sufficient to give 
rise to the statutory presumption 

which tend to show negligence. Con- 
tinental Ins. Co. v. Chicago, ete., R. 
Co., 97 Minn. 467, 107 NW 548, 5 LRA 
NS’ 99. 

[b] Company need not appropriate 
one hundred feet on each side of cen- 
ter of its track as a right of way in 
order to overcome the presumption of 
negligence arising from a communica- 
tion of fire to grass ninety feet from 
the: tracks oSt.csuouls, ete wR. Conv. 
Lindley, (Tex. Civ. A.) 29 SW 1101. 

[ce] Where it is shown that same 
engine set out other fires elsewhere 
at about same time, the jury may find 
that the prima facie case is not over- 
come by evidence of care on defend- 


Southern Pac. 


etc., 


ant’s part. Seska v. Chicago, etc., R. 
Co., 77 Iowa 137, 41 NW 596. 
74 U. S.—Rosen v. Chicago Great 


Western R.vCo., 83 Med.300, 27 CCA 

Ala.—Southern R. Co. v. Slade, 192 
Ala. 568, 68 S 867; Louisville, etce., 
R. Co. v. Marbury Lumber Co., 132 
Lae 520, «82 “siei4in, 90> Amor 917; 
Louisville, etc., R. Co. v. Marbury 
Lumber Co., 125 Ala. 237, 28 S 438, 50 
LRA 620. 

Ga.—Alabama Midland R. Co. v. 
Swindell, 117 Ga. 883, 45 SE 264; 
Southern R., Co. v. Pace, 114 Ga..712, 
40 SEH 723; Southern R. Co. v. Myers, 
108 Ga. 165, 30 SE Sl7: 

Tll.— Hitz vy. Illinois Cent. R. Co;; 
183 Ill. A. 558; Indiana, etc., R. Co. v. 
Craig, 14 Ill. A. 407. 

Ind.—Pittsburgh, etc., R. Co. 

R. Co. v. Lud- 


Hixon, 79 Ind. 111. 
700, 50 P 456; Union 


Vv. 


Kan.—St. Louis, etc., 
lum, 6 Kan. A. 
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the company,”® as where it is shown that the locomo- 
tive which caused the fire was properly constructed 
and equipped with approved devices and appliances 
to prevent the escape of fire and sparks and that it 
was in good repair and efficiently managed and con- 
Nevertheless, for the purpose of rebut- 
ting the presumption, the evidence introduced must 
be as broad as the presumption to which it is op- 
posed,’® and must satisfactorily rebut every negligent 


Pac. R. Co. v. Motzner, 2 Kan. A. 342, 
43 P 785. 

Minn.—Continental Ins. Co. v. Chi- 
cago, ete., R. Co., 97 Minn. 467, 107 
NW 548, 5 LRANS 99; Daly v. Chi- 
oa etc., R. Co., 43 Minn. 319, 45 NW 


Mo.—Wise v. Joplin R. Co., 85 Mo. 
178; Palmer v. Missouri Pac. R. Co., 
76 Mo. 217; Coates v. Missouri, etc., 
Re Cot61 Mos 3 8t : 

Oh.—Lake Shore, etc., R. Co. v: An- 
derson; 7% Oh. Ciry Ct, IN} S217, 27.On. 
Cir. ‘Ct. 577; Lake Shore, etc:, R. Co. 
V.uWahlers, d OheiCin® Cts Nieis els. 
24°Oh. Cir, -Ct- 3102 


Or.—Chenoweth vy. Southern Pac. 


Co.,' 538,O0r. 111, 99;P 86; ) Richmond, v. 
McNeill, 31 Or. 342, 49 P 879; Koontz 
eae: R., \ete., ‘Col, 20> Ors aoa 

Ss. C.—Brown v. Atlanta, etc., R. 
COME Seta or 

Tex.—Martin v. Texas, ete., R. Co., 
87 Tex, 11'7;- 26 SW 1052; Gulf) ete 
Re Coukvs Benson, 69 Tex. 407, 5 ay 
S22) 5 AmSR,7 4; ‘Chicago, etc., R. 

Vv. Myers, (Commun. Key AS 5 Sw 08S 
1059 [elt Cy el; St. Louis, tec RaGo 

vy. McLeod, (Giv. A.) 115 SW 85; Gulf, 
eG, Ee. Co. v. Blakeney- Stevens-Jack- 
Gui Co., 48 Tex. Civ. A. 443, 106 SW 

140. 

Utah.—Olmstead v. Oregon Short 
Line R. Co., 27 Utah 515, 76 P 557. 

W. Va.—Aglionby v. Norfolk, ete., 
R. Co:, 80 W. Va. 687, 93 SE 812; Ja- 
cobs v. Baltimore, etc., R. Co., 68 W. 
Va. 618, 70 SE 369. 

Wis.—Menominee River Sash, ete., 
Co. v. Milwaukee, etc., R. Co., 91 is. 
447, 65 NW 176; Spaulding v. Chi- 
eae etc., R. Co., 30 Wis. 110, 11 AmR 


Compare Engle v. Chicago. ete, R. 
Co., 77 Iowa 661, 664, 37 NW 6, 42 NW 
512 (‘The presumption which arises, 
then, under the statute, is a presump- 
tion of liability on the part cf a rail- 
road company for the damages caused 
by fire set out by it in the operation 
of its railroad; and it is manifest 
that such presumption is not neces- 
sarily overcome by the proof merely 
that the company was not negligent 
in the operation of the road; for if 
the fire was set out in the operation 


>of the road, but the injury was occa- 


sioned by its negligence in Some mat- 
ter not pertaining. to its operation, 
still it is liable. And, as the pre- 
sumption of liability arises on proof 
of the injury, it can be overcome only 
by proof that the company was not 
guilty of negligence in the matters 
which were the immediate cause of 
the injury’’). 

75. U.S.—Missouri Pac. R. Co. v. 
Texas, etc., R. Co., 41 Fed. 917. 

Ala.—Alabama Great Southern R. 
Cov. Taylor,, 129 Ala. 238, 29 S 5673. 


Ark.—St. Louis, ete. R. Co. v. 
Ayres, 67 Ark. 371, 55 SW 159. 

Ga.—Southern R. Co. v. Puckett, 
121 Ga. 322, 48 SH 968. . 

Ida._Fodey vy. Northern Pace. R. 


Co.,.21 Ida. 713, 123 P: 835 
Til. —Cleveland, ete., R. ‘Co. v. Case, 


Ti Ths AL 459. 
Kan.—Ft. Scott, etc., R. Co. v. Kar- 
RCo, 


racker, 46 Kan. 511, 26 P 1027. 
$ i etc., 
137 La. 997, 69 S 804. 
Minn.—Cantlon v. Minnesota Hast- 
ern R. Co., 45 Minn. 481, 48 NW 22; 
Hoffman v. Chicago, ete, R. Co., 43 
Minn. 334, 45 NW 608; Nelson v. Chi- 


cago, etc., R. Co., 35 Minn. 170,28 NW 
215; Karsen v. Milwaukee, etc., R. 
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act or omission which might under the cireumstane- 
es of the case reasonably or naturally have caused 
It must be shown not only that the loco- 
motive was properly constructed and equipped with 
the most approved appliances and that they were in 
good repair,’* or that ordinary care had been exer- 
cised to keep them in repair,’* but also that the loco- 
motive was properly managed and operated by com- 
The presumption is not rebutted 
by showing that the locomotive was properly con- 
structed and equipped and that it was in good condi- 
tion at the time of the injury without further showing 
that it was carefully managed and controlled by com- 


the fire.7® 


vetent servants.*® 


Co., 29 Minn. 12, 11 NW 122. 
Miss.—Drake v. Yazoo, ete., R. Co., 
79 Miss. 84, 29 S 788. 
eterno v. Pacific R. Co., 45 Mo. 


N. D.—Johnson v. Northern Pac. R. 
Co., 1 N. Di 354, 48 NW 227: 

Oh.—Lake Shore, etc., R. Co. v. An- 
derson, 7 Oh. Cir. Ct. N. S. 17, 27 Oh. 
Cire CELSILT: 

Or.—Taffe v. Oregon R., etc., Co., 60 
Orage, MUL e393. 9¢ 

S. D.—wWhite v. Chicago, etc. R. 
oe 1S. D. 326, 47 NW 146, 9 LRA 

4, 

Tex.—Gulf, etc., R. Co. v. Blakeney- 
Stevens-Jackson Co., 48 Tex. Civ. A. 
443, 106 SW 1140. 

W. Va.—Aglionby v. Norfolk, etc., 
RiCo.,. (805 Wal Var 68.2,. 93 15 Ey 8125 

Wis.—Menominee River Sash, ete., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

76. Karsen v. Milwaukee, etc., R. 
Co., 29 Minn. 12, 11 NW 122. 

77. U. S.—Missouri Pac. R. Co. v. 
Texas, etc., R. Co., 41 Fed. 917. 

Ala.—Alabama Great Southern R. 
Co. v. Taylor, 129 Ala. 238, 29 S 673; 
Louisville, ete., R. Co. v. Marbury 
Lumber Co., 125 Ala. 237, 28 S 438, 50 
LRA 620. 

Ga.—Southern R. Co. 
121 Ga. 322, 48 SE 968. 

Ill.— Cleveland, ete, R. Co... v. 
Hornsby, 202 Ill. 138, 66 NE 1052; 
American Strawboard Co. v. Chicago, 
etes aon Ligelil, 513;,,53 Nie 975 @ha- 
cago, etc., R. Co. v. Goyette, 133 I11. 
21, 24 NE 549; Pittsburgh, ete., R. 
Co. v. Campbell, 86 Ill. 443; Toledo, 
etek. Co. Vv. Larmon, 167 Smile 6s; 
Chicago, ete., R. Co. v. Clampit, 63 
Ill. 95; Chicago, ete., R. Co. v. Quain- 
tance, 58 Ill. 389; Blaine v. Vandalia 
RCo. Voss Alb; Chicago,etes kk. 
Co. v. Neilson, 118 Ill. A. 348; Toledo, 
eter th, (Conv. Kingman, 249 9Tlly A. 
43. 

Kan.—Ft. Scott, etc., R. Co. v. Kar- 
racker, 46 Kan. 511, 26 P 1027. 

La.—Fuller v. Chicago, etc., R. .Co., 
137 La. 997, 69 S 804. 

Mo.—Fitch v. Pacific R. Co., 45 Mo. 
322. 

Oh.—Lake Shore, etc., R. Co. v. An- 


v. Puckett, 


BOeCLSOR ec Oh. Cir Ot. cod 


- 


S. D.—White v. Chicago, etc., R. Co., 
1S. De 326,-47 NW 146, 9 LRA 824; 
Kelsey v. Chicago, etc., R. Co., 1 S. D. 
80, 45 NW 204. 

Tex.—Nussbaum vy. Trinity, etce., 
R. Co., 108 Tex. 407, 194 Sw 1099 
{rev (Civ. A.) 149 SW 1083]; Gal- 
veston, ete., R. Co. v. Horne, 69 Tex. 
643, 9 SW 440; Texas Southern R. Co. 
Vv. Hart, 32, Tex: Civ. .A. 213, 73 JS'w 
833; Galveston, etc., R. Co., v. Bur- 
nett, (Civ. A.) 37 SW 779; Texas, etc., 
Re(Con vs Gains, (Civ. Av) 2678 We S735 
Missouri, etc., R. Co. v. Goode, 7 Tex. 
Civ. A. 245, 26 SW 441. 

W. Va.—Aglionby v. Norfolk, etce., 
R. Co., 80 W. Va. 687, 93 SE 812; Mc- 
Laughlin v. Baltimore, etc., R. Co., 75 
W. Va. 287, 83 SE 999; Mills v. Nor- 
folk, ete., RR. Co. 73°W. Va. 93, 79S 
1090; Thompson vy. Baltimore, ete., R. 
Co., 72 W. Va. 555, 78 SE 624; Jacobs 
wv. Baltimore, ete., R. Co., 68 W. Va. 
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time.** 


618, 70 SE 369. 

fa] That defendant had adopted 
latest improvements in spark ar- 
resters is not sufficient in rebuttal if 
it does not appear that the engines 
were thus equipped at the time of the 
injury. Southern R. Co. v. Puckett, 
L2IGas 13221648 SHVEIOS. 

78. Nussbaum v. Trinity, etc., R. 
Co., 108 Tex. 407, 194 SW 1099 [rev 
(Civ AL) ALLO RS WE PLO CSUGe ROSS Vago. 
Louis Southwestern R. Co., 47 
Civ. A. 24, 103 SW 708. 

79. U. S.—Woodward v. Chicago, 
étel, RR. Colaba Bed 5b iyo OCA Toot; 
Rosen v. Chicago Great Western R. 
Co., 83 Fed. 300, 27 CCA 534; Mis- 
SOUTIN Pace Ras COjva ee xds: OLC i mpbt 
@os, 5 4g Meden9Are 

Ala.—Louisville, ete., R. Co. v. Mar- 
bury Lumber, etc., Co., 132 Ala. 520, 32 
S 745, 90 AmSR 917; Alabama Great 
Southern R. Co. v. Taylor, 129 Ala. 
238, 29 S 673; Louisville, etc., R. Co. 
v. Marbury Lumber Co., 125 Ala. 237, 
28 S 438, 50 LRA 620. 

Ark.—St. Louis, ete, R. Co. v. 
Ayres, 67 Ark. 371, 55 SW 159. 

I1].—Cleveland, etc., R. Co. v. Horns- 
by, 202 Ill. 138, 66 NE 1052 [aff 105 
TT. GAs (6773) (Chicago. etens 1h. (Con we 
American Strawboard Co., 190 Ill. 268, 
60 NE 518 [aff 91 Ill. A. 635]; Ameri- 
ean Strawboard Co. v. Chicago, etc., 
Ri Cour Lis 5135558 Neo 7 Trev on 
other grounds 75 Ill. A. 420]; Chicago, 
etce., R. Co. v. Goyette, 133 Ill. 21, 24 
NE 549; St. Louis, etc., R. Co. v. Funk, 
85 Tll. 4603) (Chicaso, ete: “R. iColev. 
Clampit, 63 Ill. 95; Chicago, etc., R. 
Co. v. Quaintance, 58 Ill. 389; Toledo, 
ete., R. Co. v. Needham, 116 Ill. A. 543; 
Toledo, ete., R. Co. v. Valodin, 109 I11. 
A. 132; Cleveland, etc., R. Co. v. Case, 
71 Ill. A. 459; Hoopeston First Nat. 
Bank vy. Lake Erie, etc., R. Co., 65 Ill. 
rAd 

Kan.—Ft. Scott, etc., R. Co. v. Kar- 
racker, 46 Kan. 511, 26 P 1027. 

La.—Fuller v. Chicago, etc., R. Co., 
137 La. 997, 69 S 804. 

Minn.—Continental Ins. Co. v. Chi- 
cago, etc., R. Co., 97 Minn. 467, 107 
NW 548, 6 LRANS 99; De Camp v. 
Chicago, etc., R. Co., 62 Minn. 207, 64 
NW 392; Cantlon v. Hastern R. Co., 
45 Minn. 481, 48 NW 22; Sibilrud v. 
Minneapolis, ete., R. Co., 29 Minn. 58, 
11 NW 146; Karsen v. Milwaukee, 
Ete. rR. COs 2 oo Minin: sleet lebee Nae 

Miss._-Drake v. Yazoo, etc., R. Co., 
79 Miss. 84, 29 S 788. 

Mo.—-Palmer v. Missouri Pac. R. 
Cony UG MO0. Zee ete neavemea clic: Et. 
Co., 45 Mo. 322; Huffiv. Missouri Pae. 
Re Coyle, A. Spe: 

N. D.—Johnson v. Northern Pac. R. 
Con Ne De 354,048 NiWeaeena 

Oh.—Lake Shore, ete., R. Co. v. An- 
derson, “272Ohy Cir? Ctsb ie 

Or.—Taffe v. Oregon R., COs 
6OFOE ETI Lit, bao Sos 

Ss. D.—White v. Chicago, etc., R. Co., 
1S: D. 326, 47 NW 146, 9 LRA 824; 
Kelsey v. Chicago, etc., R. Co., 1 S. D. 
80, 45 NW 204. 

Tex.—Galveston, ete, R. Co. v. 
Horne, 69 Tex. 643, 9 SW 440; Gulf, 
etc., R. Co. v. Benson, 69 Tex. 407, 5 
SW 822, 5 AmSR 74; Tyler South- 


Tex. 


etc., 


: bo 
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petent servants at the time of the injury,®® or by 
showing that the locomotive was carefully managed 
and controlled, without further showing that it was 
properly constructed and equipped.*? 
presumption rebutted by proof that the locomotive 
was operated by competent servants at the time of 
the fire,*? or that the company used the most ap- 
proved appliances to prevent the escape of fire and 
had eareful and competent men in charge thereof,** 
in the absence of evidence to show that the locomo- 
tive was carefully managed and operated at such 
And evidence that the locomotive was sup- 
plied with a proper spark arrester is insufficient to 


Nor is the 


eastern .R. Co. v. Hitchins, 26 Tex. 
Civ. A. 400, 63 SW 1069; Texas, etce., 
R. Co. v. Hooten, 21 Tex. Civ. A. 139, 
50 SW 499; Galveston, ete., R. Co- 
Vv. ) Burnett,” (Civ. GAS) a ses WaneUss 
Missouri, etc.,"R. Co. v. Goode, 7 Tex. 
Civ. A. 245, 26 SW 441; Smith v. 
Missouri, ete., R. Co., (Civ. A.) 73 SW 
22; Texas Southern R. Co. v. Hart, 
32. Tex. Civ. A. 213,°72 SW) 833. 

W. Va.—Aglionby v. Norfolk, ete., 
R. Co., 80 W. Va. 687, 93. SE 812; Mc- 
Laughlin v. Baltimore, ete., R. Co., 
75 W. Va. 287, 83 SE 999; Mills v. Nor- 
folk, ete., R. Co. 73 W. Va. 93, 79) SE 
1090; Thompson v. Baltimore, etc., 
R.- Coy 02) We Vas boon a Se IS Hien oa aes 
Jacobs v. Baltimore, ete., R. Co., 68 
W. Va. 618, 70 SE 369. 

Wis.—Menominee River Sash, etce.,. 
Co. v. Milwaukee, etc., R. Co., 91 Wis- 
447, 65 NW 176. 

[a] Customary manner.—lIt is not 
sufficient to disprove such negligence- 
to show that the engine was of ap- 
proved construction and was oper- 
ated by a skilled fireman and engineer 
in the customary manner without also: 
showing that the customary manner 
was a careful one. Woodson v. Mil- 
waukee, etc., R. Co., 21 Minn. 60. 

{b] Showing careful operation by 
engineer insufficient.—The presump- 
tion of negligence arising from the 
fact that a fire was communicated by 
one of defendant’s locomotives is not 
overcome by the testimony of the en- 
gineman in charge thereof that he was. 
operating his engine in a proper way 
at such time. In order successfully 
to overcome such presumption of neg- 
ligence, it must also be shown that 
the fireman who was employed at such 
time, in manipulating that part of the 
locomotive in his charge, was a com- 
petent fireman, and was performing 
his duties in a careful and proper 
manner. Aglionby v. Norfolk, etc., 
Ra Cor, SORWe) View tO.8il, Loo ncincsen 

80. U. S.—Missouri Pac. R. Co. v. 
Texas, etc., R. Co., 41 Fed. 917. 

Til. St. Louis, ete., R. Co. v. Funk, 
85 Til. 4605" \Chicago,, etc wen Gor. 
Clampit, 63 Ill. 95; Chicago, ete., R. 
Co. v. Quaintance, 58 Ill. 389; Chi- 
cago, etc., R. Co. v. Neilson, 118 Il. 
A. 343; Toledo, etc., R. Co. v. King- 
man, 49 Ill. A. 48. 

Miss.—Drake vy. Yazoo, etc., R. Co., 
79 Miss. 84, 29 S 788. 

N. D.—Johnson v. Northern Pac. R. 
Coy UN. DP 3540 438N Wee 

Or.—Taffe v. Oregon R., ete, Co, 
COLOr et Ly eo so, 

Tex.—Texas | Southern R. Co. “ye 
Hart, 32 Tex. Civ. A. .212, 73 SW 838=> 
San Antonio, ete., R. Co. v. Adams, 
(Civ. A.) 66 SW 578. 

Sl. Texas, ete... R- Cos vearGainss 
(Tex. Civ. A.) 26 SW 873. 

82. St. Louis, etc., R. Co. v. Ayres, 
67 Ark. 371, 55 SW 159; Cleveland, 
etc.,, Ri Cog VanCase,, il a lille As tan 

83. Palmer v. Missouri Pac. R. Co., 
76 Mo. 217; Crews v. Kansas City, 
ete.~ 1. Cop, 9) (Mo. Acasa: 

84. See cases supra notes 82, 83. 

“Competent and skilful men are 
sometimes negligent.” St. Louis, etce., 
R. Co. v. Ayres, 67 Ark. 371, 374, 55 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rebut the presumption of negligence without proof 
that such appliance twas in good condition and repair 


at the time of the fire.®® 


[§ 1380] (ccc) Effect of Rebuttal or of Failure 
Where the prima facie case made out 
by evidence showing that the injury complained of 
was caused by fire from defendant’s locomotive is 
rebutted, evidence of negligence other than the bare 
fact that the fire was set out by the locomotive must 
be produced by plaintiff to authorize a recovery.*® 
And on the other hand, if the company fails to rebut 
the prima facie case so made, plaintiff is entitled to 
recover,®* unless it proves that plaintiff himself was 
guilty of contributory negligence.’ 

[§ 13881] (ddd) Sufficiency of Rebuttal as Question 
for Court or Jury. There is a laek of harmony in the 
decisions as to whether it is a question of law for the 
court or one of fact for the jury to say whether or 
not defendant has succeeded in rebutting the prima 
facie presumption of negligence raised by the fact 
of the communication of the fire by a locomotive of 


To Rebut. 


defendant.®® 


One view. Many decisions hold without any qual- 
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Rep ar eg) e)) Svan 


es evidence that the locomotive was equipped with 
proper appliances and was in good repair. and care- 


fully operated by competent employees, and although 


such evidence is not contradicted by evidence other 
than that creating the presumption of negligence, it 
is the duty of the court to submit to the jury the ques- 
tion whether this presumption is overcome by such 
rebutting evidence.®® 
(1) That proof of the communication of the fire to 
the property injured or destroyed by the locomotive 
establishes a prima facie case of negligence “which 
must be regarded as a fact’? until contradictory evi- 
dence requires a different conclusion ;°* 


The reasons assigned are: 


that such 


proof has the force of substantive evidence, even aft- 


er proof of due care on the part of defendant;°? that, 
in consequence, a conflict of evidence arises on the 
issue of negligence which is to be determined by the 
jury,°®*? the prima facie case. of negligence made by 
plaintiff standing on one side of the issue, and the di- 
rect evidence of defendant as to its care and diligence 
upon the other.** 


(2) There is no theory on which 


a statement of defendant’s witnesses must be accept- 


ification whatever that, although defendant introduc- 


Sw 159. 

[a] Inference is not unreasonable 
one that the escape of sparks is at- 
tributable to negligence. Kenney v. 
Hannibal, etc., R.*'Co., 70 Mo. 243. 

85.. Toledo, etc., R. Co. v. King- 
man, 49 Ill. A. 43. 

86. Ala.—Tombigbee Valley R. Co. 
vy. Howard, 185 Ala. 612, 64 S 3388; 
Sullivan Timber Co. v. Louisville, ete., 
RCO 1630 Ala 125) 50) S-9415> Louls- 
ville, ete., R. Co. v. Marbury Lumber 
Co., 132 Ala. 520, 32 S 745, 90 AmSR 
917; Alabama Great Southern R. Co. 
Wemaydor. £29 Alay e233. 29) Ss (6735 
Louisville, ete. R. Co. v. Marbury 
Lumber Co., 125 Ala. 237, 28 S 438, 50 


LRA 620; Louisville, ete., R. Co. v. 
Reese, 85 Ala. 497, 5 S 283, 7 AmSR 
66. 


Ga.—Atlantie Coast Line R. Co. v. 
McElmurray, 12 Ga. A. 233, 77 SHE 2. 

Ida.—Osburn v. Oregon R., etc., Co., 
15 Ida. 478, 98 P 627, 19 LRANS 742, 
16 AnnCas 879. 

Minn.—Daly v. Chicago, etc., R. Co., 
43 Minn. 319, 45 NW 611. 

Mo.—Coates v. Missouri, etc., R. Co., 
61 Mo. 38. 

Or.—Koontz v. Oregon R., etc., Co., 
20 Or. 3, 23 P 820: 

Ss. D.—-Cronk v. Chicago, etc., R. Co., 
3S. D. 93, 52 NW 420. 

Tex. eure, ete, oR.) 1Co; va. Blake- 
ney-Stevens- Jackson Co., 48 Tex. Civ. 
A. 448, 106 SW 1140; Smith v. Mis- 
Sounionete, R:i Cos (Civ. ING BASIE 
22; Missouri, etc., R. Co. v. Stafford, 
(Civ. AY) 31 ‘SW 319. 

Utah.—Olmstead v. Oregon Short 
dine Ri.Co., 20 Wtah 515, 76 P) 557. 

Wis. ——Menominee River Sash, etc., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

“When by proof it has so repelled 
the presumption the burden shifts to 
the plaintiff, who must go forward 
anew with actual evidence to disprove 
that of the defendant, either direct- 
ly or inferentially, by showing that a 
carefully constructed, equipped and 
managed engine would not have set 
fire to the property.” Alabama Great 
Southern R. Co. v. Taylor, 129 Ala. 
238, 245, 29 S 673: 

[al Evidence sufficient to over- 
come rebutting evidence.—(1) That 
the locomotive at the time the fire 
originated was emitting an unusual 
volume of sparks is sufficient to over- 
come direct evidence that the locomo- 
tive was in good repair or was skil- 
fully managed. Chicago, etc., R. Co. 
v. McCahill, 56 Ill. 28. (2) To allow 
sparks to escape from a locomotive in 
full blast and to allow dry Bae on 


its right of way on which the sparks 
could fall and kindle the fire are suf- 
ficient facts to overcome evidence as 
to the locomotive being a first class 
properly equipped locomotive with 
proper appliances to prevent the es- 
cape of sparks. Viera v. Atchison, 
ete., R. Co, 10°Cal. A. 267,101 P 690. 

87. U. S.—Niskern v. Chicago, etc., 
Ro Co. 220 hed 811. 

Ala.—Alabama, ete., R. Co. v. John- 
ston, 128 Ala. 283, 29 S 771. 

I1l.—Louisville, ete., R. Co. v. Black, 
54 Tih, Al 82. 

Iowa.—Howard y. Chicago, etc., R. 
Co., 196 Iowa 1378, 195 NW 158. 

Minn.—Wolff v. Chicago, etc., 
Co., 34 Minn. 215, 25 NW 63. 

Porto Rico.—Garayalde v. American 
RUCos Zo eP orto Rico1 550; 

88. Niskern v. Chicago, etc., R. Co., 
22 Fed. 811. 

Contributory negligence generally 
see supra §§ 1297-1312. 

89. See infra this section. 

90. U. S.—lIowa Cent. R. Co. v. 
Hampton Electric Light, etc., Co., 204 
Fed. 961; 123 CCA! 283: -Erickson v. 
Pennsylvania R. Co., 170 Fed. 572, 95 
CCA 652. 

Ark.—St. Louis, ete., R. Co 
Coombs, 76 Ark. 132, 88 Sw 595,16 Ga 
Casneroue 

Ill.—Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 76 NE! 833 [aff 127 Ill. A. 
41]; Baltimore, etc., R. Co. v. Tripp, 
175 Il. 251, 51 NE 833; Callaway v. 
Sturgeon, 58 Ill. A. 159; Lake Erie, 
ve R. Co. v. Holderman, 56 Ill. A. 
144, 

Iowa.—Stewart v. lowa Cent. R. Co., 
136 Iowa 182, 113 NW 764. 

Kan. —Manley v. Missouri, etc., R. 
Co.,, 82 Kan. 211, LOT R540; 

Minn.—Sibley ‘vy. Northern EtG 185 
Co., 32 Minn. 526, 21 NW 732. 

Miss.—Wardlow vy. Southern R. Co., 
122 Miss. 180, 84 S 177. 

Mo.—Sappington v. Missouri 
R. Co., 14 Mo. A. 86; Brown v. Mis- 
Sour Pach oR inCO. Louvion A. (462. 

Okl1.—St. Louis, etc., R. Co. v. Wel- 
don, 39) OKIE7369,, 135 Ps. 

Pa.—Oakdale Baking Co. v. Phila- 
Cephle, etc., R..Co., 244 Pa. 463, 91 A 
358. 

Tex.—Scott v. Texas, etc., R.'Co., 93 
Tex, 625, dil SW. S01 

Vt.—Farrington v. Rutland R. Co., 
[2 Vt.. 24,°47 A 171. 

91; . Small’ vy. Chicago, etc., R. Co. 
50 Iowa 338. 

92. Stewart v. Iowa Cent. R. Co., 
136 Iowa’ 182, 113: NW 1764; West 
Side Mut. F. Ins. Co. v. Chicago, ete., 
R. Co., (lowa) 95 NW 193. 


134, 


Pac. 


ed by a court as conclusive;®® but the credibility of 


93. Iowa Cent. R. Co. v. Hampton 
Electric Light, ete., Co., 204 Fed. 961, 
123 CCA 283; Stewart v. Iowa: Cent. 
R. Co., 136°> Iowa 182, 7113 NW 764; 
Hemmi v. Chicago Great Western R. 
Co., 102 Iowa 25, 70 NW 746; Green- 
field v. Chicago, etc., R. Co., 83 Iowa 
270, 49 NW 95; Babcock v. Chicago, 


etc., R. Co., 62 Iowa 593, 13 NW 740, 
17 NW 909; Small v. Chicago, ete., R. 
Co.,, 50 Iowa 338; Atchison, etce., 


Co. v. Geiser, 68 Kan. 281, 15 P 68, 1 
AnnCas ‘812. 

94. Hemmi v. Chicago Great West- 
ern R. Co., 102 Iowa 25, ‘70. NW) 746; 
Atchison, etc., -R. Co. v. ‘Geiser,’ 68 
Kan. 2841; 75 P 68, 1 AnnCas 812. 

95. Great Northern R. Co. v. Coats, 
115 Bed. 452,°455, 53 CCA 382) Atchi- 
son, etc., R. Co. v. Geiser, 68 Kan. 281, 
284, 15 P 68, 1 AnnCas 812. 

“We cannot well understand upon 
what theory the statement of persons, 
who were in charge of a locomotive 
when it occasioned a disastrous fire, 
that it was properly and prudently 
managed, etc., must be accepted by a 
court as conclusive, and as overturn- 
ing, aS a matter of law, the presump- 
tion of negligence raised by other tes- 
timony. It would seem, rather, that 
the triors of the fact ought, in such 
a case, to consider how far the in- 
terest of such witnesses—in their nat- 
ural desire to absolve themselves from 
all blame—may have colored their 
evidence, and how far their state- 
ments are consistent with other facts 
and circumstances which have been 
proven. If a court undertakes to 
weigh such evidence, and say that the 
witnesses are credible, and also to de- 
cide as to) theeitect of ther prootait 
plainly assumes the functions of the 
jury, or at least a function which is 
discharged by the jury in other cases.” 
Great Northern R. Co. v. Coats, supra. 

“There is no adequate legal reason 
why these questions of fact should re- 
ceive treatment different from others 
—why the weight of the evidence and 
the credibility of the witnesses should 
not be left to the determination of the 
jury in these matters as well as in or- 
dinary cases. The theory of our prac- 
tice is that questions of fact growing 
out of conflicting evidence shall be 
left to the determination of the jury. 
Here it is a question of fact, not one 
of law, whether the evidence of the 
negligence of the company, which le- 
gally follows a showing of the setting 
out of the fire, 
evidence of proper construction and 
competent management.’ Atchison, 
etc., R. Co. v. Geiser, supra. 


. 


is overcome by the’ 
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the witnesses and the weight to be given to their 
evidence®® and the decision as to where the prepon- 
derance lies®” are matters to be decided by the jury. 

Another view. Other decisions place a limitation 
on the foregoing rule,®* and hold that it is for the 
jury to determine whether the presumption has been 
overcome by the rebutting evidence unless such evyi- 
dence “is so clear and circumstantial that no reasona- 
ble person could doubt its verity,”®® or unless it is 
so conclusive “as to free the mind from doubt or that 
an opposite verdict might not be sustained,”? or un- 
less such evidence as to both the facts and infer- 
ences reasonably to be drawn from them is “conclu- 
sive;”? and that the fact that there is no conflict in 
the testimony does not make the evidence conclusive 
within the rule where different conclusions may rea- 
sonably be drawn from them or where its credibility 
is doubtful.® 

Still another view. Stili another class of cases 
formulates a rule in direct contradiction of that first 
stated* and holds that, where there is satisfactory 
evidence that the locomotive which caused the fire 
was properly equipped, in good order, and carefully 
managed by competent employees at the time of the 
fire, and there is no other evidence of negligence than 
that on which the prima facie presumption of negli- 


96. U. S.—Great Northern R. Co. v. 
Coats, 115 Fed. 452, 58 CCA 382. 
Ill.—Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE 833. 
Kan.—Atchison, etc., R. Co. v. Gei- 
ser, 68 Kan. 281, 75 P 68, 1 AnnCas |} fendant”). 
812. l [a] 
Miss.—Wardlow v. Southern R. Co., 
122 Miss. 180, 84 S 177. 
Mo.—Sappington v. Missouri Pac. R. 


ciency. 
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sive, and it seldom is, the jury is the 
proper tribunal to judge of its suffi- 
ae is especially the 
case when the statements come exclu- | Co., 
sively from the servants of the de- 


This 


Thus (1) where rebutting evi- 
dence consisted of the testimony of 
the engineer and the firemen that so 
far as they knew the locomotive was 


,) ps M. S a a 


gence is based, the presumption is overaome as a mat- 
ter of law and it is error to submit the question to 
the jury,® that on this showing the court should direct 
a verdict for defendant,® and that if the case is sub- 
mitted to the jury and a verdict rendered in plain- 
tiff’s favor, it should be set aside’ or reversed on ap- 
peal if defendant was and might have been injured 
by the submission of the question to the jury. In 
support of this view, it is said that the presumption 
under consideration is not a presumption of fact 
but a disputable presumption of law,® the office of 
which is merely to determine upon whom the onus 
probandi is laid,?° and that, where there is satisfae- 
tory evidence rebutting the presumption, the pre- 
sumption cannot be considered for the purpose of 
making an issue for the jury.?? 

Where presumption strengthened by additional evi- 
dence of negligence. Where the presumption of 
negligence arising from the fact that plaintiff’s prop- 
erty was set on fire by defendant’s locomotive is 
strengthened by additional evidence of negligence, 
the question whether this presumption is overcome 
by rebutting evidence that the locomotive was 
equipped with proper appliances and was in good 
repair and carefully operated at the time of the fire 
is in all cases a question for the jury;1? and it is 


447, 65 NW 176; Spaulding v. Chicago, 
ete., RCo... 38 ‘Wis. 582. 
See Woodward v. Chicago, ete, R. 
145 Fed. 577,580, 75 CCA 591 
(“If the proper employés of the rail- 
way company have testified to the ef- 
fect that there were no defects in the 
locomotive, 
had been used to avoid them, and that 
the engine was operated with ordinary 
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or that reasonable care — 


Co., 14 Mo. A. 86; Brown v. ‘Missouri 
Pac. R. Co., 13 Mo. A. 462. 
Okl1.—St. Louis, ete., R. Co. v. Mar- 
lin, 33 Okl. 510, 128 P 108, p 
Tex.—Scott v. Texas, etc., R. Co., 
93 Tex! 625, 57 SW 801; Texas, etc., 
Peek. v. Levine, 87 Tex. 437, 29 SW 
[a] “Jury is not bound to believe, 
contrary to their own experience, that 
sparks from an engine in perfect or- 
der, of the most improved pattern, 
will escape from a passing engine, 
without any negligence or incompe- 
tence on the part of the fireman or 
engineer, so as to set fire to neighbor- 
ing property, merely because the fire- 
man and engineer swear that they 
were careful and competent, and be- 
cause officers of defendant testify that 
the machinery was of the best kind, 
and in good order.” Sappington v. 
Missouri Pac. R. Co., 14 Mo. A. 86, 90. 
[b] “he jury may take into con- 
sideration the physical facts of the 
case, and are not bound to accept this 
testimony as conclusive, merely be- 
cause it is not directly contradicted 
by other witnesses.” Sappington v. 
Missouri Pac. R. Co., 14 Mo. A. 86, 90. 
97, Illinois Cent. R. Co. v. Bailey, 
222 Tll.. 480, 78 NE 838. 
98. See supra text and note 90. 
99. McCullen v. Chicago, etc, R. 
Co., 101 Fed. 66, 41 CCA 3865, 49 LRA 
642 


1. Chenoweth vy. Southern Pac. Co., 
BopOrs tcl. 90" P48 6: 

2. Continental Ins. Co. v. Chicago, 
ete., R. Co., 97 Minn. 467, 107 NW 548, 
5 LRANS 99; Solum v. Great North- 
ern R. Co., 63 Minn. 2338, 65 NW 443; 
Burud v. Great Northern R. Co., 62 


Minn. 243, 64 NW 562; Hoffman v. 
Chicago, etc., R. Co., 43 Minn. 334, 45 
NW 608; Johnson v. Chicago, etc., R. 


Co., 31 Minn. 57, 16 NW 488; Karsen 
v. Milwaukee, etc., R. Co., 29 Minn. 12, 
11 NW 122. See Taffe v. Oregon R., 
Eten COs..60 /Ore Tiles L820 LI P29 8.9. 
(‘Where the evidence as to inspec- 
tion and good condition is not conclu- 


in perfect order and that it was prop- 
erly handled and managed, but it did 
not appear that they had made any- 
thing more than a cursory examina- 
tion of the locomotive, the rebutting 
evidence was not conclusive and its 
sufficiency was for the jury to consid- 
er. Hoffman v. Chicago, ete., R. Co., 
43 Minn. 334, 45 NW 608. (2) And the 
question as to whether the presump- 
tion has been overcome should be sub- 
mitted to the jury where the evi- 
dence showed that the locomotive was 
handled ‘“‘in the usual way, and that 
nothing extraordinary was done,” it 
appearing that at the time of the fire 
the wind was blowing hard and that 
the lan'd adjacent to the roadbed was 
covered with very combustible mate- 
rial. In these circumstances, it was 
said, no one could contend that the 
usual.and ordinary way of handling 
a locomotive was a prudent and care- 
ful way of handling it. Solum v. 
Great Northern R. Co., 63 Minn. 232, 
237, 65 NW 443. 

3. Burud vy. Great Northern R. Co., 
62 Minn. 243, 64 NW 562. 

4 See supra text and note 90. 

5. Ala.—Southern R. Co. v. Slade, 
192 Ala. 568, 68 S 867; Alabama Great 
Southern R. Co. v. Taylor, 129 Ala. 
238, 29 S 673. 

Ga.—Southern R. Co. v. Pace, 114 
Ga. 712, 40 SE 723; Southern R. Co. 
v. Myers, 108 Ga. 165, 33 SE 917. 

Ida.—Osburn v. Oregon R., etc., Co., 
15 Ida. 478, 98 P 627, 19 LRANS 742, 
16 AnnCas 879. 

Mich.—Clark v. Grand Trunk West- 
ern R. Co., 149 Mich. 400, 112 NW 1121, 
12 AnnCas 559; Dolph v. Lake Shore, 
ete., Rs 1 Co. 149) Mich 278, S11 25 NW 
981 [assuming to dist Hagan vy. Chi- 
cago, etc., R. Co., 86 Mich. 615, 49 NW 
509 (which seems to hold to the con- 
trary and has been so cited in text- 
books and other decisions) ]. 

N. D.—Smith vy. Great Northern R. 
Cos.3 INS Dy Leo SoUNW Ven ios 

Wis.—Menominee River Sash, etc., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 


care and skill, and the evidence at 
the close of the trial is so conclusive 
that an opposite finding is not sustain- 
able, the statutory presumption has 
been overcome as a .matter of law, 
and it is the duty of the court to in- 
struct the jury in a fire case from 
these states, as in other cases, to re- 
turn a verdict for the railway com- 
pany’). 

6 McCary v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 18; 
Louisville,, etc., R. Co. v. Marbury 
Lumber Co., 125 Ala. 237, 28 S 438, 50 
LRA 620; Smith v. Northern Pac. 18 
Co., 3 N. D. UTA SEUNIW. Ae32 

7. Menominee River Sash, ete., Co. 
v. Milwaukee, etc., R. Co., 91 Wis. 447, 
65 NW 176. 

8. Spaulding -v. Chicago, 
Co., 33 Wis. 582. 

9. Louisville, etce., 
bury Lumber Co., 125 Ala.:287, 28 S 
438, 50 LRA 620; Smith v. Northern 
Pace Rk. (Co.,. 3N.- DAL bo Nie eos 
Spaulding v. Chicago, ete., Racos 33 
Wis. 582. 

10. Spaulding v. Chicago, ete., R. 
Co., supra. 

11. Smith v. Northern Pac. R. Co., 
3 N. D. 17, 53 NW 1738; Spaulding v. 
Chicago, etc., ECO: 33 Wis. 582, 592. 
See Woodward v. Chicago, ete., R. Co:; 
145 Fed. 577, 75 CCA.591 (where the 
presumption is characterized as a re- 
buttable presumption of fact, but 
where the effect given to it is the same 
as that given to it by the cases hold- 
ing that it is a presumption of law). 
And cases supra notes 9, 10. 

“The better opinion seems to be, 
that no disputable presumption of law 
is to be regarded as testimony which 
must necessarily be submitted to a 
jury, but its office is merely to de- 
termine upon which party the onus 
probandi is laid.”” Spaulding v. Chica- 
go, etc., R. Co., supra. 

. U.§.—Norris v. Baltimore, etc., 
R. Co., 109 Fed. 591, 48 CCA 561 

Ala.—MeCary v. Alabama Great 

Southern R.,Co., 182 Ala. 597, 62 S$ 18. 


ete., R. 
R. Co. v. Mar- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1381-1383] 


erroneous to direct a verdict for defendant.1® 

Contrary to the 
prevailing rule considered above,!* the rule in some 
jurisdictions is that a presumption of negligence on 
the part of the company does not arise from the 
mere fact that the fire way set by sparks or cinders 
from one of its locomotives, and that it is incumbent 
upon plaintiff to prove some act of negligence in the 
construction, equipment, or management of the loco- 
However, even where this rule obtains, it 
is not necessary that plaintiff should prove either 
the specific defect in the locomotive or the particular 
act of misconduct in its management or operation 
constituting the negligence;1® but it is sufficient if he 
proves facts and circumstances from which the jury 
might fairly infer that the locomotive was either de- 


[§ 1382] (bb) Minority Rule. 


motive.?® 


fective or negligently operated.17 


[§ 1383] (c) Fire Set Out To Clear Right of Way. 


Iowa.—Seska v. Chicago, etc., R. 
Co., 77 Iowa 1387, 41 NW 596; Bab- 
cock vy. Chicago, ete., R. Co., 62 Iowa 
393, 13 NW 740, 17 NW 909. . 

Minn.—Continental Ins. Co. v. Chi- 
CASO, nELC., 7 Rh. (Co; 97 Minn, 467, 107, 
NW 548, 5 LRANS 99. 

Or.—Chenoweth vy. 
Co 35 OF. AS 991 Pp 

Utah.—Olmstead v. Oregon Short 
Hiner k. Cos 27% Utah 515,°76 Pe557; 
Preece v. Rio Grande, etc., R. Co., 24 

Utah 493, 68 P 413. ; 

Wash.—Northwestern Mut. F. As- 
Soc. v. Northern Pac. R..Co., 68 Wash. 
292, 123 P- 468, AnnCasi913E 968. 

[a] Rule applied where, in addi- 
tion to the evidence sufficient to make 
a prima facie case of negligence, it 
was shown: (1) That other fires were 
set out at or about the same time by 
the locomotive which caused the fire 
in question. Seska v. Chicago, etc., 
R. Co., 77 Iowa 137, 41 NW 596. (2) 
That several other fires were started 
in the vicinity by the same locomo- 
tive and that cinders which were 
picked up at the place of the fire could 
not have passed through the netting 
used in the locomotive if it had been 
in a proper state of repair. Olmstead 
v. Oregon Short Line R. Co., 27 Utah 
515, 76° P.557.-- (3) That the locomo- 
tive was at the time being crowded 
to make up lost time and that other 
sparks in fact had escaped from it. 
Norris v. Baltimore, etc., R. Co., 109 
Fed. 591, 48 CCA 561. (4) That the 
locomotive which set out the fire was 
working heavily to haul a long line 
of cars, that the brakes on one of the 
ears were firmly set, and that the lo- 
comotive was emitting an unusual 
amount of large cinders and sparks, 
and that there was a strong wind. 
Northwestern Mut. F. Assoc. v. North- 
ern Pac. R. Co., 68 Wash. 292, 123 P 
468, AnnCas1913E 968. ; 

{[b] Where, in contradiction of tes- 
timony of engineer and fireman that 
the steam had been shut off and the 
train allowed to ‘drift past the place 
where the fire occurred by its own 
momentum, and that a locomotive 
when not working steam will not emit 
sparks, there is testimony tending to 
show that within a quarter of a mile 
from the station the locomotive was 
working and emitting sparks and that 
about a mile north of the station on 
an upgrade the same locomotive a few 
minutes later did emit sparks and set 
fire to grass beyond the right of way, 
the rule above stated is applicable. 
Chenoweth v. Southern Pac. Co., 53 Or. 
et 9 92S 6. 


Southern Pac. 
86. 


13. Norris v. Baltimore, ete, R. 
Co., 109 Fed. 591, 48 CCA 561. 

14. See supra § 1374. 

15. Conn.—Burroughs v. Housa- 


tonic R. Co., 15 Conn. 124, 38 AmD 64. 

Del.—Director Gen. of Railroads v. 
Johnston, 31 Del. 397, 114 A 759; Jef- 
feris v. Philadelphia, etc., R. Co., 8 
Del. 447. 
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As elsewhere shown, it is not only the right, but the 
duty, of a company to use reasonable diligence in 
keeping its right of way free from combustible mat- 
ter,1® and it is not liable for damages to adjacent 
property by fire spreading from the right of way 
if it has used reasonable care in setting out the fire 
and preventing its escape.?® 
authority to the contrary,?® it has generally been 

held that, in the absence of any statutory provision 

to the contrary, in an action for injuries to property — 
by fire so originating, the burden of proof is on plain- 

tiff to show that defendant was neglgent in setting 

out the fire or in preventing its escape.” 
also been held that a fire set out to clear a right of 
way of combustible material is not set out or caused 
by operating the railway within a statute providing 


And while there is some 


It has 


that in an action for damages from a fire so set out: 


Ind.—Toledo, ete., R. Co. v. Parks, 
163 Ind. 592, 72 NE 636; Chicago, etc., 
R. Co, v. Ostrander, 116 Ind. 259, 15 
NE 227, 19 NE 110; Pittsburgh, etc., 
Reo: vii Mixon; 110 Ind..225,711 NE 
285 [ert Pittsbureh ete. J. Cocky. 
Hixon, /79 Ind; 111]; Doledo, etc., R. 
Co. v. New York Home Ins. Co., 53 
Ind. A. 459, 101 NE 1035; Baltimore, 
etce., R. Co. v. O’Brien, 38 Ind. A. 143, 
77 NE 11381; Louisville, etc., R. Co. 
es McCorkle, 12 Ind. A. 691, 40 NE 


N. Y.—Peck v. New York Cent., etc., 
R. Co., 165 N. Y. 347, 59 NE 206; Field 
ve New York. Cert. “Ra, Cor 32 IN. 7 ¥. 
339. -[Laffy 29 Barb. 176]; \ Sheldon. v. 
Hudson River R. Co., 14 N. Y. 218, 67 
AmD 155; Babbitt v. Erie R. Co., 108 
App. Div. 74, 95 NYS 429; White v. 
New York Cent., etc., R. Co., 90 App. 
DiVv.356;,-8o NWS 7497, Patt 181 NY. 
577 mem, 74 NE 1126 mem]; McCaig 
v. Erie R. Co., 8 Hun 599; Collins v. 
New York Cent., etc., R. Co., 5 Hun 
503 [Laff 71 N. Y. 609]; Case v. North- 
ern Cent. R. Co., 59 Barb. 644; Gen- 
wg v. New York, etc., R. Co., 21 NYS 

Pa.—Sollenberger v. Pennsylvania 
R. Co., 285 Pa. 85, 131 A 661; Knicker- 
bocker Ice Co. v. Pennsylvania R. Co., 
253 Pa. 54, 97 A 1051; John Hancock 
Ice Co. v. Perkiomen R. Co., 224 Pa. 
74, 73 A 194; Henderson v. Philadel- 
phia, etc., R. Co., 144 Pa, 461, 22 A 
851, 27 AmSR 652, 16 LRA 299; Albert 
cv. Northern Cent. R. Co.,\98 Pa. 316; 
Reading, etc., R. Co. v. Latshaw, 93 
Pa. 449; Jennings yv. Pennsylvania R. 
5. 98 Pas 33;2 Philadelphia, ete.) R. 
o. v. Yerger} 73 Pa.'121; Philadel- 
phia, ete., R. Co. v. Yeiser, 8 Pa. 366; 
Glaser v. Lewis, 17 Phila. 345; Phil- 
adelphia, etc., R. Co. v. Kerst, 2 Walk. 
480; Campbell v. Baltimore, ete, R. 
Co., 58 Pa. Super. 241; Gordon Ice Co. 
v. Reading Co., 12 Pa. Dist. & Co. 130. 

[a] Reason assigned for this view 
is that negligence should not be in- 
ferred from the fact that a fire is 
caused by a locomotive because the 
use of fire to propel locomotives is 
authorized by law and because sparks 
and coals may escape notwithstand- 
ing all safeguards of construction 
and equipment have been adopted and 
although the locomotives are careful- 
ly operated. Indianapolis, etc., R. Co. 
v. Paramore, 31 Ind. 143; Sheldon v. 
Hudson River R. Co., 14 N. Y. 218, 67 
AmD 155. 

[b] In Massachusetts (1) under 
the common law apart from the suc- 
cessive statutes which have changed 
it, the mere fact that a fire which de- 
stroyed property was started by a 
spark from a locomotive is not prima 
facie evidence of negligence. Wallace 
v. New York, ete., R. Co, 208 Mass. 
16, 94 NE 306. (2) But inasmuch as 
the statutes of the state make rail- 
road companies liable for injury by 
fire communicated by locomotives in 
the absence of negligence (see supra 
§ 1245), (3) the question is no longer 


it shall only be necessary to prove injury to, or de- 


of any consequence (Wallace v. New 
Mork, rete jk. Co. supra \ 

[c] Defective spark arrester.—(1) 
Where the fire is alleged to have been 
caused by sparks thrown from an en- 
gine having a defective spark arrest- 
er, the burden of proof is on plaintiff 
to prove this either by direct or cir- 
cumstantial evidence. Sollenberger 
v. Pennsylvania R. Co., 285 Pa. 85, 131 
A 661; Knickerbocker Ice Co. v. Penn- 
sylvania R. Co., 253 Pa. 54, 97 A 1051. 
(2) And if no proof is :furnished, de-, 
fendant is not required to offer evi- 
dence as to the condition of its spark 
arrester. Solenberger v. Pennsyl- 
vania R. Co., supra. 

Rule in federal courts see supra § 
1374 note 38% [a]. 

16. Field v. New York Cent., etce., 
Re Co5 8 25N.Y . 33 9npath 29 -Bam.elnerl 
and cases infra note 17: 

» Peck v. New York Cent., ete., 
Re-Cox). UG > NS WY eS Ais eo UN ee Ge 
Genung v. New. York, ete., R. Co., 21 
NYS: 97; Henderson y. Philadelphia, 
ete., R. Co., 144 Pa:-461,°22 A 851, 27 
AmSR 652, 16 LRA 299; Stephenson 
HE ey R. Co., 20 Pa. Super. 

[a] Emission of sparks unusual in 
quantity or character or of extraordi- 
nary size (1) such as would not be: 
emitted from well constructed loco- 
motives in proper repair, justifies an 
inference of negligence, and casts up- 
on defendant the duty of explanation. 
Peck v. New York Cent., etc., R. Co., 
165 N. Y. 347, 59 NE 206.. (2) Where 
sparks of large size were emitted 
which, carried a long distance, set fire 
to fields, fences, or buildings, it may 
well be inferred that the locomotive 
was not provided with a_ sufficient 
spark arrester. Henderson y. Phila-- 
delphia, etc., R. Co., 144 Pa. 461, 22 A. 
851, 27 AmSR 652, 16 LRA 299. 


18. See supra § 1271. 
19. See supra § 1279. : 
20. Stemmler y. Randolph, ete., R.. 


Co.; 169_N. CC 465,385 SH) 24° 

[a] In support of this view it was 
said: ‘‘The proof of what the defend- 
ant did in order to prevent the spread- 
ing of fire from its right of way is 
almost exclusively within its own 
knowledge and that of its agents and 
servants. The plaintiff had no knowl- 
edge of when the fire was set out and 
no opportunity to guard his property. 
The plaintiff had no knowledge of 
what precautions were taken by the 
defendant; therefore, we think it rea- 
sonable to hold that the defendant 
should assume the burden of satisfy- 
ing the jury that it took all reason- 
able precautions when its agents and 
servants undertook to burn off its 
right of way.’ Stemmler v. Ran- 
gore ete, Re Coy cleo Ne C46 ayes 


21. Connors v. Chicago, etc.. R. Co., 
111 Iowa 384, 82 NW 953; Mattoon v. 
Fremont, ete, R. Co.,-6 S, D. 301, 60 
NW 69; Galveston, ete., R. Co. v. Jen- 
sen, (Tex. Civ. A.) 283 SW 598, 
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struction of, plaintiff’s property;?? but there is au- 
thority directly to the contrary.** 

[§ 1384] (d) Fire Originating in Combustible 
Matter on Right of Way. If it is sought to charge a 
company with liability for a fire communicated from 
combustibles on its right of way, the burden is on 
plaintiff to show that there was an accumulation of 
combustible matter on the right of way,?* and that 
the fire was set out on the right of way by defend- 
ant;?°> and, in the absence of statute providing oth- 
erwise, the burden is also on plaintiff to show that 
defendant was negligent in leaving combustible mat- 
ter on the right of way;?° and it has been held that 
this rule is not changed by a statute providing that 
companies shall be responsible for destruction of 
property by fire communicated directly or indirectly 
by locomotives.27 However, the statutes of some 
jurisdictions have been construed as imposing on 
companies the burden of showing that a fire originat- 
ing in combustibles on its right of way was not due 
to its negligence in leaving the right of way in an un- 
safe condition.?§ 

[§ 1885] (e) Fire. Communicated from Burning 
Building or Car on Right of Way. In the absence 
of statute otherwise providing, it has been held that 
the mere fact that fire was communicated to plain- 
tiff’s property from a burning ear or building on de- 
fendant’s right of way does not make out a prima 
facie case of negligence,?® as is the case in most ju- 
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[§§ 1383-1387 


the injury was communicated by sparks from a loco- 
motive.*° The same rules of evidence as to the bur- 
den of proof, it is said, seem to prevail as in other 
cases of fire communicated from one building to an- 
other or from one premises to another.*! However, 
under the statutes of some jurisdictions, a presump- 
tion of negligence arises where it is shown that dam- 
age to the property of another was caused by fire 
spreading from a burning ear belonging to a railroad 
company and located on a sidetrack.*? 

[§ 1386] (f) Character of Fuel Used. Where, in 
an action for injuries from fire set out by a locomo- 
tive, a duty on the part of the company to use fuel 
oil?* in its locomotives is alleged, the burden of 
showing that it was negligent in using coal instead 
of oil is on plaintiff.** The burden does not rest 
upon the company to prove that it was using the best 
fuel commonly used by the best equipped railway 
companies.*® 

[§ 1387] (6) Contributory Negligence. In most 
jurisdictions, under the majority rule elsewhere stat- 
ed,*® the burden of proof to establish contributory 
negligence in actions for injuries caused by fire set 
out by railroad companies is on defendant,**? unless 
such negligence appears from plaintiff’s own evi- 
dence,** or may be fairly inferred from the cireum- 
stances;?® and where there is no evidence on the 
subject, it is the duty of the court to assume that 
plaintiff was not guilty of contributory negligence 


it bn ell le 


risdictions, where it is shown that 


22. Connors v. Chicago, etc., R. Co., 
111 Iowa 384, 82 NW 953. 

23. Clark vy. Ellithorpe, 7 Kan. A. 
337, 51 P.940,,9' Kan. A. 508,59 P 286. 

24. Indiana, etc., R. Co. v: Haw- 
kins, 84 Ill. A. 39; McBee v. Seaboard 
WirneuinesRaiCo., Lian. Cults Sie Se 
985. 

25. McBee v. Seaboard Air Line R. 
Co., supra; Maguire v. Seaboard Air 
Line R. Co., 154 N. C. 384, 70 SEH 737; 
Bowers v. East Tennessee, etc., R. Co., 
144 N. C. 684, 57 SE 453, 12 LRANS 
446; Williams v. Atlantic Coast Line 
R. Co., 140 N. C. 623, 538 SE 448; At- 
lantic Coast Line R. Co. v. Watkins, 
104 Va. 154, 51 SH 172. 

26. Ala.—Southern R. Co. v. Ever- 
ett, 211 Ala. 61, 99 S 82 [disappr dicta 
Southern R. Co. v. Slade, 192 Ala. 568, 
68 S 867; Deason vy. Alabama Great 
Southern R. Co., 186 Ala. 100, 65 S 
172]; Alabama Great Southern R. Co. 
v. Demoville, 167 Ala. 292, 52 S 406 
(recognizing rule). 

Minn.—Bowen v. St. Paul, etc., R. 
Co., 36 Minn. 522, 32 NW 751. 

N. C.—McBee v. Seaboard Air Line 
RCo LT N.Cy Ald, 87 SH) 9865" Ma 
guire v. Seaboard Air Line R. Co., 
154 N. C. 384, 70 SE 737. 

Tex.— Gulf, ete., R. Co. v. Benson, 
69 Tex. 407, 5 SW 822, 5 AMSR 74. 

Va.—Kimball v. Borden, 95 Va. 203, 
28 SE 207. 

[a] Reason (1) is that the condi- 
tion of the right of way is a matter 
equally within the means of knowl- 
edge of both parties. Bowen v. St. 
Paul, etc., R. Co., 36 Minn. 522, 32 NW 
751: (2) The rule commends itself 
to reason, and accords with the gen- 
eral rule of law and justice, which 
places the burden of proof upon the 
party alleging negligence, unless, 
from necessity, damage by the act of 
defendant being shown, the burden of 
going forward with the evidence is 
shifted to defendant having peculiar 
means of knowledge inaccessible to 
plaintiff, as when property is fired 
directly by sparks emitted from an 
engine in the exclusive keeping and 
eontrol of defendant, and the charge 
is that such engine was negligently 
constructed, equipped, or operated. 


the fire causing 
Southern R. Co. v. Everett, 211 Ala. 
6L 99S 825 

27. Bowen Vv. St. Paul, ete... Co., 
36 Minn. 522, 32 NW 751 (the statute 
makes the fact that the fire causing 
the injury was scattered or thrown 
from the locomotive prima facie evi- 
dence only of defects in a locomotive 
and negligence in its operation, and 
not of negligence in leaving the right 
of way in an unsafe condition). 

28. See cases infra this note. 

[a] Such construction has been 
placed on statutes providing: (1) 
That companies shall be liable for in- 
jury to property by fire originating 
from the railroad either from engines 
passing over the road, or fire set by 
employees by order of officers of the 
road, or otherwise originating in the 
construction or operation of the road, 
provided it shall not be liable if it 
prove that the fire originated from 
fire from engines properly construct- 
ed, equipped, and operated, or fires 
originating in operating the road, and 
that all reasonable precautions had 
been taken to prevent their origin or 
to extinguish the same in case of their 
extending beyond the limits of the 
road. Jones v. Michigan Cent. R. Co., 
59 Mich. 437, 26 NW 662. (2) That in 
all actions against a railroad company 
for damages by fire caused by the op- 
eration of the road it shall be only 
necessary for plaintiff to establish 
that the fire was caused by the oper- 
ation of the road, which proof shall be 
prima facie evidence of negligence. 
Nt. Scott, sete, Ra Cow Va huppsheay 
Kan. 630, 28 P 612; Missouri Pac. R. 
Co. v. Merrill, 40 Kan. 404, 19 P 7938. 
(3) That, where fire shall be com- 
muniecated by a locomotive, the fact 
that it was so communicated shall be 
taken as full prima facie evidence to 
charge the company with negligence. 
Pittsburgh, ete., R. Co. v. Campbell, 
86 Ill. 442. ° 

29. Poe v. Southern R. Co., 196 Ala. 
103, 71 S 997. See St. Louis South- 
western R. Co. v. Henderson, 55 Tex. 
Civ. A. 425, 119 SW 891 (where the 
court refused to decide this question 
on the ground that it was not neces- 
sary to do so and held that, if a prima 


and to instruct the jury to that effect.4° 


However, 


facie case of negligence was made out 
by. a showing of the facts above con- 
sidered, it was wholly destroyed by a 
stipulation of the parties that no one 
knew how the fire originated). 
- 30. See supra § 1374. 

31. Poe v. Southern R. Co., 196 Ala. 
103, 71S)997. 

32. Wilkes Lumber Co. v. Seaboard 
eens R. Co., 31 Ga. A. 699, 121 SE 


33. See supra § 1268. 

34. Missouri, ete., R. Co. v. Mor- 
gan, (Civ. A.) 146 SW 336 [aff 108 
Mex: /331,/ 193) Siw 134]. 

35. Missouri, ete., R. Co. v. Mor- 
gan, supra. 

36. See Negligence § 755. 

» U. S.—Clark v. Kensas City, 
ete., R. Co., 129 Fed. 341, 64 CCA 19; 
Northern Pac. R. Co. v. Lewis, 51 Fed. 
658, 2 CCA 446 [rev on other grounds 
T6200] 1S 366, 16) SCtessil 14 0micereds 
1002]. 

Ark,—St. Louis, ete., R. Co. v. Clem- 
ents, 82 Ark. 3, 99 SW: 1106. 

Ill.—American Strawboard Co. vy. 
Chicago, ete, R. Cou, 17 Tl, blsebe 
NE 97 [rev 75 Ill. A. 420]. 

Miss.—Louisville, ete. R. Co. v. 
Natonen, ete., R. Co., 67. Miss. 399, 7 

S. D.—Smith v. Chicago, etc., R. Co. 
4§.D.71, 55 NW 717.” : 

Tex.—Furst-Edwards v. St. Louis, 
etc., R. Co., (Civ. A.) 146 SW 1024. 

Va.—Southern R. Co. v. Patterson, 
105 Va. 6, 52 SE 694. 

38. Smith v. Chicago, ete., R. Co., 
48. D. 71, 55 NW 717; Southern R. Co. 
v. Patterson, 105 Va. 6, 52 SE 694. 

[a] Evidence of failure of plaintiff 
to clear combustible material out of 
an open draw through which the fire 
was communicated to the wood which 
was burned does not shift the burden 
of proof as he was under no obliga- 
tion to clear the ground around his 
woodpile. Northern Pac. R. Co. v. 
Lewis, 51 Fed. 658, 2 CCA 446 [rev on 
other grounds 162 U. S. 366, 16 SCt 
31, 40 L. ed. 1002]. 

39. Southern R. Co. v. Patterson, 
105 Va. 6, 52 SE 694, 8 AnnCas 440. 

40. Smith v. Chicago, ete, R. Co., 
4 8. D. 71, 55 NW 717. See Negli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1387-1389] 


in some jurisdictions, under the minority rule else- 
where stated,*? the burden of proof is on plaintiff 
in an action for i injuries by fire set out by a railroad 
company to show that he was free from contributory 


negligence.*? 


[§ 1388] (7) Contractual Exemption from Lia- 
bility. The fact that defendant leased plaintiff the 
construct certain buildings on station 
grounds, subject to freedom from liability for loss 
by fire,** did not raise an inference that other build- 
ings destroyed by fire and partially standing on de- 
fendant’s ground were subject to the same exemp- 
Where defendant seeks to avoid responsibil- 
ity under a contract exempting it from any and all 
hability for property destroyed by fire communicated 


right to 


tion.*4 


gence § 759. 

41. See Negligence § 759. 

42. Pittsburgh, etce., R. Co. v. Ger- 
man Ins. Co., 44 Ind. A. 268, 87 NE 
9953), oouisvVille,, ete; R. Co. v. Car- 
mon, 20 Ind. A. 471, 48 NE 1047, 50 NE 
893; Wabash R. Co. v. Miller, 18 Ind. 
A. 549, 48 NE 663. 

[a] Facts necessary to sustain 
burden of proof.—Where such burden 
of proof rests on plaintiff he must 
show whether he had knowledge of 
the fire during its progress; and 
whére lack of knowledge is not shown 
he must show that reasonable efforts 
were made by him to prevent the 
damage. Wabash R. Co. v. Miller, 18 
Ind. A. 549, 48 NE 663. 

43. See supra §§ 1313-1323. 


44. Petty v. Minneapolis, ete. R. 
Co., owe: 136 NW 1044 [den reh 135 
NW 134; 

45. Thomason v. Kansas’ City 
powers RECOM eos uate Io, 64. SS 

a. 

46. See Hvidence §§ 89-162. 

47. See Negligence § 787 et seq. 

48. U. S.—Lehigh Valley R. Co. v. 
State of Russia, 21 F. (2d) 406 [writ 


of error den 275 U.S. 571 mem, 48 SCt 
159 mem, 72 L. ed. 482 mem]; Mar- 
ande v. Texas, etc., R. Co., 124 Fed. 
42, 59 CCA 562 [writ of error dism 
197 U. S. 626 mem, 25 SCt 800 mem, 49 
L. ed. 912 mem]. 

Ala.—Pettus v. Louisville, ete., R. 
Co., 214 Ala. 187, 106 S 807; Alabama 
Great Southern R. Co. v. Demoville, 
167 Ala. 292, 62 S 406; McMullan v. 
Manistee Mill Co., 161 Ala. 169, 49 S 
685. 


Ark.—Union Seed, etc., Co. v. St. 
Louis, ete., R. Co., 121 Ark. 585, 181 
Sw 898. 

Cal.—MecMahon Vv. Hetchhetchy, 


etc., Valleys R. Co., 2 Cal. A. 400, 84 


P 350. 

Colo.—Crissey, etc., Lumber Co. v. 
Denver, etc., R. Co., 17 Colo. A. 275, 68 
P6710. 

Conn.—Gra Rock Spring Water Co. 
vy. Central New England R. Co., 93 
Conn. 77, 105 A 350. 

Dak. —Whiting v. Chicago, etce., R. 
Co.; 5 Dak. 90, 37 NW 222. 

Del.—Philadelphia, etc. RY Con iv, 
Green, 32 Del. 78, 119 A 840. 

Fla.—Dowling Lumber Co. v. King, 
62 Hla: 151, 57 S337. 

Ga. —-Brown Vv. Benson, 101 Ga. 758, 
29 SE 215. : 

Ida.—Allen-Wright Furniture Co. v. 
Hines, 34 Ida. 90, 200 P 889. 

Ill.—-Pierce v. Southern R. Co:, 207 
Till. A. 553; Stewart v. Illinois Cent. 
Ri Co., 184 Ill. A. 412; Hallermann 
vy. Baltimore, .etc., R. Co., 77 Til. A. 
404. 

Ind.—Chicago, etc., R. Co. v. Barger, 
82 Ind. A. 266, 144 NE 646. 

Madi ee — Sb. LOUIS CeCe tv COs Vrs 
Lawrence, 4 Ind. T. 611, 76 SW 254. 

Iowa.—Gandy v. Chicago, etc., R. 
Co., 30 Iowa 420, 6 AmMSR 682. 

Kan.—Otey 
Co., 108 Kan. 755, 197 P 203. 

Ky. —Alexander v. Cinemas 
R. Co., 202 Ky. 475, 260 SW 1 

Me. “ punning vy. Maine ae ars Co., 
91 Me. 87, 39 A 352, 64 AMSR 208. 


etc., 


vy. Midland Valley R. 
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from locomotives operating on a spur track on its 
property adjoining plaintiff’s mill, and it is shown 
that the fire by which plaintiff’s property was de- 
stroyed was caused by sparks emitted from one of 


defendant’s locomotives then on the main line, the 


[§ 1389] b. 


Md.—Carter v. Maryland, etc., R. 
Cos, BLZ Mal VS SO Cra oOt 
Mass._-Webb Granite, etc., Co. v. 


Boston, 206 Mass. 572, 92 
NE 717. 
Mich.—Ireland v. Cincinnati, 
R. Co., 79 Mich. 168, 44 NW 426. 
Minn.—Mathwig v. Minneapolis. 
etc., R. Co., 145 Minn. 429, 177 NW 
43. : 
Miss.—Alabama, etc., R. Co. v. Bar- 
rett, 78 Miss. 432, 28 S 820. 
Mo.—Fields v. Missouri Pac. R. Co., 
113 Mo. A. 642, 88 SW 134. 
Mont.—Orient Ins. Co. v. Northern 
Pac; R. Co; 31)/Mont. 502,/78 P1036; 
Nebr.—Abbott v. Chicago, etc., R. 
Co., 88 Nebr. 727, 130 NW 438. 
Np Reet le we Virginia City, 


KER Ess MCLO 


ete, 


ete:., R. Co.) 9 Nev 

N. H.—Smith v. Boston, etce., R. 
@o76 5 Ne Ee eos 

N. J.—Rollins v. Atlantic City: 


Co., 73 N. J. L.64, 62 A 929. 
N. Y.—Babcock v. Fitchburg R. Co., 
19 NYS 774 [rev on other grounds 


140 N. Y. 308, 35 NE 596]. 
N. C.—wWilkins v. Atlantic Coast 
Line R. Co., 174 N. C. 278, 93 SE 777. 


N. D.—Woodward v. Northern Pac. 
R. Co., 16 N. D. 38, 111 NW 627; Gram 
v. Northern Pac. R. Co., 1 N. D. 252, 
46 NW 972. 

Oh.—Martz v. Cincinnati, ete, R. 
roy H2@Ohe CireCt.144,\5; OhiCir: Dee: 


Okl.—St. Louis, etc., R. Co. v. Mob- 


-ley, 70 Okl. 297, 174 P 510. 


Or.—Taffe v. Oregon R., etec., Co., 
60) Or ATA LLT Pr 989. 
CLCr oe RCO. nsVy 


Pa.—Philadelphia, 
Yeiser, 8 Pa. 366. 
R. I.—Gorham Mfg. Co. v. New 
Work sete. COs. 27 ns 1-85, O0uANGSS, 
S. C.—Moore v. Atlantic Coast Line 
Reno: let Ss Casal9, a5 SH 473: 


S. D.—Smith v. Chicago, ete., R. 
Cox 4s Si1Di 2 Thy, DDINIW) ELT 
Tenn. —Louisville, (Cideeeay Oy ana 


Fort, 112 Tenn. 432, "80 SW 429. 
Tex.—Walling v. Houston, etc., R. 
Co., (Civ. A.) 195 SW 232; Marshall, 
ete., R. Co. v. Killingsworth, (Civ. A.) 
162 SW 1181; Freeman v. Peacock, 
(Civ. A.) 149 SW 259; Freeman v. 
Nathan, (Civ. A.) 149 SW 248; Mis- 
souri, etc., R..Co. v. Morgan, (Civ. A.) 
iy SW 336 [aff 108 Tex. 331, 193 SW 
Utah.—Olmstead v. Oregon Short 
Line R. Co., 27 Utah 515, 76 P 557. 
Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. 
Va.—wNorfolk, etc., R. Co. v. Spates, 
122 Va. 69, 94 SE 195. 


R. Co., 31 Wash. 430, 71 P 1098. 

W. Va.—tLafferty v. W. M. Ritter 
Lumber Co., 100 W. Va. 159, 130 SE 
127. 

Wis.—Marvin vy. Chicago, etc., R. 
oe 79 Wis. 140, 47 NW 1128, 11 LRA 

Can,—Canada Atlantic R. 
Moxley, 15 Can. S. C. 145. 

N. B.—Robinson v. New Brunswick 
RCo, 23 NB. 323) 

Ont.—Canada Cent. R. Co. v. Mc- 
Laren, 8 Ont. A. 564. 

[a] Allowing combustibles to ac- 


Co, - v. 


burden of proof is on defendant to show that the 
locomotive was then engaged in work connected with 
the use of the spur track.*°® 

Admissibility—(1) 
Rules governing the relevancy, materiality, and com- 
petency of evidence in actions generally,*® and more 
particularly actions based on negligence,** apply in 
actions against railroad companies to recover for 
injuries caused by fire set out by them.*® 
these rules, in the absence of direct evidence, circum- 


In General. 


Subject to 


cumulate on plaintiff’s premises.—In 
an action for destruction of buildings 
by fires set out by locomotives, plain- 
tiff should not be permitted to prove 
that he allowed combustibles to ac- 
cumulate in or near the buildings and 
that this fact was unknown to the 
railroad company or its train opera- 
tors, and such evidence is also inad- 
missible because its admission would 
permit plaintiff to contribute to his 
own injury and then fix liability on 
another therefor. Douglass v. Cen- 


tral of Georgia R. Co., 201 Ala. 395, 
78 S 457. 
[b] Declaration by stranger to 


suit.—It is not permissible to show 
that the town authorities prohibited 
defendant from loading or unloading 
wood in the town on account of dan- 
ger from fire from the unusual quan- 
tities of sparks from its locomotives, 
such evidence being no more than a 
declaration by a third party, a strang- 
er to the suit. McMillan v. Manistee 
Mill Co., 161 Ala. 169, 49 S 685. 

[c] Evidence imputing responsi- 
bility of fire to plaintiff.—In an action 
for destruction of buildings by fire, 
where the issue was whether the fire 
was due to a spark from an engine 
or from plaintiff's stove, it was error 
and prejudicial to require defendant 
on cross-examination to testify that 
he had had four fires. The admitted 
evidence was such as to cast suspi- 
cion on appellant, and carried with it 
the imputation that he was responsi- 
ble for the fire, and there can be no 
doubt that its ‘admission was preju- 
dicial error. Alexander v. Cincinnati, 
etce:, R. Co., 202 Ky. 475, 260 SW 14. 

[d] Evidence of presentation of 
claim by plaintiff as soon as he 
learned of injury is immaterial and 
inadmissible. Pettus v. Louisville, 
ete., R. Co., 214 Ala. 187.106 S807: 

[e] Evidence of assignment by a 
third person of a cause of action 
against defendant of a similar nature 
is immaterial. Woodward v. North- 
ern Pac. R. Co., 16 N. D. 38, 111 NW 
627. 
[f] Record of proceedings to as- 
sess damages in plaintiff's favor in 
which the jury were directed to view 
the premises and estimate the quality 
and quantity of land occupied by the 
road “and all other inconveniences 
which may be likely to result to the 
owner of the land’ is admissible in 
evidence; and this whether the dam- 
ages were assessed in those proceed- 
ings for the inconveniences likely to 
result from sparks or not. Philadel- 
phia, etc., R. Co. v. Yeiser, 8 Pa. 366. 

[g] Regulations of interstate com- 
merce commission.—In an action for 
loss of property caused by fire spread- 
ing from defendant’s railroad -prem- 
ises, evidence of regulations of the 
interstate commerce commission as to 
the isolation of cars in the event of 
fire is admissible to show negligence 
on the part of the carrier as well as 
the contributing cause of the loss. 
Lehigh Valley R. Co. v. State of Rus- 
sia, 21 F. (2d) 406 [writ of error den 
275 U.S. 571 mem, 48 SCt 159 mem, 72 
L. ed. 482 mem]. 
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stantial evidence is admissible for the purpose of 
showing*® or refuting®® negligence on the part of 
defendant, or to show the origin of the fire®? and its 
And on these questions, 
missible as to the dryness of the season,°* the in- 
flammable character of the surface of the intervening 
country,** its connection with plaintiff’s land,®> the 
strength and direction of the wind,*® the use at the 
time of the injury of an excessive amount of steam,°** 
the repeated and unusual dropping of coals or exces- 


extent.°? 


Babcock v. Chicago, 
etc., R. Co., 62 Iowa 593, 13 NW 740, 
17 NW 909; Gandy’v. Chicago, etc., R. 
Co., 30 Iowa 420, 6 AmR 682. 

Me.—Dunning v. Maine Cent. R. 
Co., 91 Me. 87, 39 A 352, 64 AmSR 208. 

Miss.—Alabama, etc., R. Co. v. Bar- 
rett, 78 Miss. 432, 28 S 820. 

N. J.—Rollins 'v. Atlantic City R. 
Co., 73 N. J. L. 64, 62 A 929. 

N. Y.—Babcock v. Fitchburg R. Co., 
19 NYS 774 [rev on other grounds 140 
N. Y. 308, 35 NE 596]. 

Okl.—St. Louis, etc., R. Co. v. Mob- 

ley, 70 Okl. 297, 174 P 510. 
Oakdale Baking Co. v. Phila- 
delphia, etc., R. Co., 244 Pa. 463, 91 A 
358; Henderson v. Philadelphia, etc., 
R. Co., 144 Pa, 461, 22 A 851, 27 AmMSR 
652, 16 LRA 299. 

Tenn.—Burke v. Louisville, ete., R. 
Co.,. 7 Heisk. 451, 19 AmR 618. 

Tex.—Ft. Worth, etc, R. Co. v. 
Ratliffe, 2 Tex. A. Civ. Cas. § 681. 

Wis.—Marvin v. Chicago, etc., R. 
Co., 79 Wis. 140, 47 NW 11238, 11 LRA 
506; Brusberg v. Milwaukee, etc., R. 
Co., 55 Wis. 106, 12 NW 416. 

[a] Time and distance.—The length 
of time the fire has been burning, and 
the distance to the property from the 
right of way, while not determinative, 
may be considered in determining if 
the negligence of the company was 
the proximate cause of the injury. 
Alabama, etce., R. Co. v. Barrett, 78 
Miss. 432, 28 S 820. 

[b] Evidence of distance to which 
sparks have been borne on previous 
occasions is admissible to show the 
farce 


49. Iowa. 


acter and degree of the danger to be 
guarded against. Burke v. Louisville, 
ete., R. Co., 7 Heisk. (Tenn.) 451, 19 
AmR 618. 

{c] Evidence admissible in rebut- 
tal.—The rule that the fact of negli- 
gence may be established by circum- 
stantial evidence applies as well 
where the testimony is offered by way 
of rebuttal as where it is produced in 
making out the case in chief. Bab- 
cock v. Chicago, etc., R. Co., 62 Iowa 


593,13 NW 740, 17 NW 909. 

50. German Ins. Co. v. Chicago, 
ete., R.: Co., 128 Iowa 386, 104 NW 
361 Philadelphia, etc., R. Corteve 
Yeiser, 8 Pa. 366; Canada Atlantic R. 
Co. v. Moxley, 15 Cane SC. 145. 

51. Ind.—Chicago, etc., R. Co. v. 


Barger, 82 Ind. A. 266, 144 NE 646. 

Kan.—Otey v. Midland Valley R. 
Co., 108 Kan, 755, 197 (P2038) Kansas 
City, etc., R. Co. v. Blaker, 68 Kan. 
244, 75 P a1, 64 LRA 81; Kansas City, 
Ste a COwve err yy 65 Kan. 792, 70 
P 876. 

Me.—Interstate Mfg. Co. v. Maine 
Cent. R. Co., 123 Me. 549, 121 A 90. 

Mich.—Ireland v. Cincinnati, etc., 
R. Co., 79 Mich. 1638, 44 NW 426 

Minn.—Dumbeck v. Chicago Great 
Western R. Co., 177 Minn. 261, 225 NW 
2 A ie i 

Mo.—Fields v. Missouri Pac. R. Co., 
113 Mo. A. 642, 88 SW 134. 

N. C.—Whitehurst v. Atlantic Coast 
Line R. Co., 146 N. C. 588, 60 SE 648. 

. IL—MacDonald v. New York, etc., 

PeGOLy 2D le 40, Da AST 95. 

Tex.—Missouri, etc., R. Co. v. Jor- 
dan, (Civ. A.) 82 SW 791. 

Vt.—Smith y. Central Vermont R. 
Co., 80 Vt. 208, 67 A 535. 

Va.—WNorfolk, etc., R. Co. v. Spates, 


with which engines expelled, 
sparks, thereby illustrating the char- 
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evidence is ad- 


effect.®° 


122 Va. 69, 94 SE 195. 

[a] Evidence that engine pulling 
train up heavy grade threw sparks 
of sufficient size to set fire to adjoin- 
ing property is admissible. Gibbs 
v. St. Louis, ete,, R. Co., 104 Mo. A. 
276, 78 SW 835. 

[b] Evidence that some of defend- 
ant’s own land had been burned over 
is admissible as to the cause of the 
fire burning plaintiff’s property. Mac- 
Donald v. New York, etc., R. Co., 25 
R. I. 40, 54 A 795. 

[ec] Fire of incendiary origin.— 
Where there is no direct and positive 
proof as to the origin of the fire, de- 
fendant may introduce evidence to 
show that it was of an incendiary 
origin. Ireland v. Cincinnati, etce., 
R. Co., 79 Mich. 163, 44 NW 426; Mis- 
souri, , R.- Col v. Jordan, (Lex: Civ: 
A.),82 SW 791. 

{[d] Identification of engine.—Evi- 
dence that immediately after defend- 
ant’s south-bound train passed wit- 
ness saw smoke in his own woods is 
sufficiently definite to identify the 
train, the locomotive of which caused 
the fire in witness’ woods, where he 
states that he saw the smoke arising 
from plaintiff’s premises just before 
he saw the smoke in his own woods. 
Whitehurst v. Atlantic Coast Line R. 
Co., 146 N. C. 588, 60 SE 648. (2) 
Plaintiff’s testimony that “‘the whistle 
he knew as Captain Taylor’s” was the 
one which was on the engine which 
passed his premises the day his prop- 
erty was burned is not objectionable 
on the ground of indefiniteness as not 
necessarily relating to the train which 
was alleged to have passed just before 
the fire. Whitehurst v. Atlantic 
Coast Line R. Co., supra. 

[fe] To show place where fire 
started it is admissible for a witness 
to state that fourteen months later at 
the place pointed out to him as the 
point where the fire started there were 
embers, remains of burned wood, and 
cinders; the evidence tending to show 
that the fire started there being all 
circumstantial. Smith v. Vermont 
Cent. R. Co,, 80 Vt. 208, 67: A535. 

{f] Testimony which is mere as- 
sumption and conjecture that a fire 
which originated on defendant’s right 
of way was the same that destroyed 
plaintiff's property is inadmissible. 
Montague v. Minneapolis, etc., R. Co., 
96 Wis. 633, 72 NW 41. 

52. Cleveland, ete., R. Co. v. Hayes, 
167 Ind. 454, 79 NE 448 (in an action 
for damages for. the destruction of a 
house and barn by a fire in which it 
is claimed that the barn was set on 
fire by sparks from the engine and the 
fire communicated from the barn to 
the house, evidence as to how far the 
sparks were carried from the burning 
barn is admissible as part of the evi- 
dence tending to show the extent of 
the fire). 

53. Louisville, ete., R. Co. v. Mar- 
bury Lumber Co., 132 Ala. 520, 32 S 
745, 90 AmSR 917; Van Dyke v. 
Grand Trunk R. Co., 84 Vt. 212, 78 A 
958, AnnCas1913A 640; Smith v. Ver- 
mont Cent. R. Co.,.80 Vt. 208, 67 A 
535; Marvin v. Chicago, ete., R. Co., 
Wis. 140, 47 NW 11238, 11 LRA 


Marvin v. Chicago, etc., R. Co., 


’ Marvin vy. Chicago, ete., R. Co., 
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sive and continued emission of sparks, and wheth- 
er the train was a light or heavy train.®® 

[§ 1390] (2) Ownership or Location of Property 
Injured or Destroyed. In an action for destruction 
of buildings by fire, parol evidence is competent to 
show that a deed to the premises by plaintiff, although 
containing no reservation, did not include the build- 
ings in question, the grantee herself testifying to that 
In an action for grain destroyed by fire, 
evidence that plaintiff raised it on rented land on 


supra. 
56. Ala.—Louisville, ete., R. Co. v. 
Bouchard, 190 Ala. 157, 67 S 265. 
Towa.—Knight Vis Chicago, Cte viv. 
Co., 81 Iowa 310, 46 NW 1112. 
Kan.—Clark v. ’Ellithorp, 9 Kan. A. 
508, 59 P 2386. 
N. C.—Wilkins v. Atlantic Coast 
Line Ri €o5. 174 N.C. 278935 SE) 770s 
Pa.—Oakdale Baking Co. v. Phila- 
delphia, etc., R. Co., 244 Pa. 468, 91 
A 358. 
Vt.—Smith v. Central Vermont R. 
Co., 80-Vt. 208, 67 A 535. 
Va.—Virginian R. Co. v. Hurt, 112 
Va. 622, 72 SE 110. 
Wis.—Marvin v. Chicago, ete, R. 
ay 79 Wis. 140, 47 NW 11238, 11 LRA 


[a] Thus (1) evidence that, when 
the fire was discovered, the wind was 
blowing at great velocity in a direc- 
tion likely to carry anything in the 
air above the tracks of defendant over 
on to plaintiff’s premises is admissi- 


ble. Oakdale Baking Co. v. Philadel- 
phia, ete., RR: Co!,\ 244 Pas 463,° 915 cA: 
358. (2) And in an action for the 


negligent firing of timber, where it 
was material to show the direction 
and velocity of. the wind on the day 
of the fire, testimony as to the direc- 
tion of the wind at a period in the 
day after the fire was ignited, and tes- 
timony by a witness who was twenty 
or thirty miles distant as to the direc- 
tion and velocity of the wind, was ad- 
missible. Virginian R. Co. v. Hurt, 
112 Va. 622;:72 SH-110: 

{b] To show force and direction 
of the wind and the dryness of the 
surface of the ground, evidence is ad- 
missible that three days after the 
fire partly burned shingles were found 
from six hundred feet to nearly one 
quarter of a mile from the burned 
buildings, although the witness did 
not personally know where they came 
from; it being otherwise shown that 
burning shingles were carried in that 
direction and that the fire was in fact. 
earried there by the wind. Smith v. 
Vermont Cent. R. Co., 80 Vt. 208, 67 A 
535. See Knight v. Chicago, etc., R. 
Co., 81 Iowa 310, 46 NW 1112 (in or- 
der to show that the wind was strong 
enough to carry fire from the engine 
to the house burned, it was competent 
to show that after the house burned, 
and on the same day, charred shingles 
were found a quarter of a mile be- 
yond the house). 

57. Gandy v. Chicago, etc., R. Co., 
30 Iowa 420, 6 AmR 682. 


58. Gandy v. Chicago, ete., R. Co., 
supra. 
59. Louisville, etc., R. Co. v. Mar- 


bury Lumber Co., 132 Ala. 520, 32 S 
745, 90 AmSR_ 917. 

“Tf it was a heavy train, consist- 
ing of a great number of cars, it is 
common knowledge that it would have 
required a greater expenditure of ef- 
fort, so to speak, on the part of the 
engine, anda greater exhaust of steam 
by it, especially when moving rapidly, 
up grade, than would have been the 
case, if the train were a short one, 
requiring less power. to move it, a 
condition when fewer and smaller 
sparks would likely be emitted, than 
if the engine were drawing a heavy 
train.” © Louisville,’ etc:, R:2 Go, ve 
Marbury Lumber Co., supra. 

60. Olmstead v. Oregon Short Line 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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shares is admissible to show ownership of the grain 
and that he did not own it all.6t And in an action 
to recover for fencing destroyed by fire, a written 
agreement between plaintiff and another company 
to which the evidence tends to show that defendant 
succeeded, containing statements inconsistent with 
plaintiff’s testimony both as to the ownership and lo- 
cation of the fencing is admissible.°? On the other 
hand, in an action for the destruction by fire of tim- 
ber on land claimed by plaintiff where defendant did 
not offer evidence that title to a part of the land 
was in a third person at the time of the fire, deeds 
of a prior owner of the land conveying a part of it 
to a third person are inadmissible in the absence of 
proof of what land was conveyed by other deeds re- 
ferred to as sources of the grantor’s title in the deed 
to plaintiff.*? 

Location. In an action for the destruction by fire 
of timberland claimed by plaintiff, a plat made by 
a witness, together with his testimony in determining 
the true location on the ground of the boundary of 
plaintiff’s land, was proper for consideration by the 
jury, although the plat and evidence did not consti- 
tute a bar to plaintiff’s right to recover.®* 

[§ 1391] (8) Construction, Equipment, and Man- 
agement of Locomotives—(a) In General. As tend- 
ing to show negligence in the construction, equip- 
ment, repair, or management of the locomotive caus- 
ing the fire, plaintiff may introduce evidence tending 
to show that it was in bad condition or improperly 
handled at the time of the fire.°® And within rea- 
sonable limits as to time, he may show that before 


RR: Co., 27 Utah_515, 76 P 557 (the au- 
thorities upon the question of admis- 
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structed,” certain cinders in evidence 
could be emitted; the context show- 
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or after the time of the fire complained of the loco- 
motive was defectively constructed or equipped.®® 
Where the locomotive which set out the fire causing 
the injury complained of is not identified, evidence 
as to the condition generally of the locomotives used 
by defendant on its roads is admissible.67 And to 
show that defendant had been negligent in not pro- 
viding the best appliances for arresting sparks, it 
is not error to admit evidence of an expert in the 
employ of another company that at the time of the 
fires in question a certain device to prevent the emis- 
sion of sparks was in use on his road and that with 
proper use and handling he had never known of a fire 
caused by a locomotive so equipped.®* On the other 
hand, plaintiff should not be permitted to exhibit to 
the jury a defective spark arrester found on defend- 
ant’s road where it passed through plaintiff’s premis- 
es some weeks before the fire complained of, where 
the evidence conclusively showed that it could not 
have been used on that occasion.®® And specimens 
of wire netting used upon spark arresters and pro- 
cured from defendant’s shops are inadmissible where 
there is no proof that this kind was used upon the 
locomotives at the time, and the wire netting was 
procured two or three years after the fire.7° So, on 
the question whether the spark arresters used by 
defendant were of the required standard, it is not per- 
missible to show that defendant was in the habit of 
refusing to adopt certain appliances to modify the 
discharge of smoke from its locomotives, on account 
of the cost, until after the patents on them had ex- 
pired.7+ 


Brown 
SE 215. 


Co. 1.7 -ColosAS275.-68 21670: 


Sibility of evidence to contradict or 
vary the terms of a written instru- 
ment have no application where the 
party seeking to invoke the rule is 
not a party to the deed and has no 
interest in the ownership of the prop- 
erty further than to protect, itself 
against another action for the same 
cause). 

61. Ormond v. Central Iowa R. Co., 
58 Iowa 742, 13 NW 54 

62. _Southern R. Co. v. Dickens, oe 
Ala. 210, 44 S$ 402. 


63. Carter v. Maryland, etc. R. 
Co., 112" Md: 599, °77 A sol: 
64. Carter v. Maryland, etc, R. 


Co., supra. 

65. Ala.—Louisville, etc., R. Co. v. 
Sherrill, 152 Ala. 213, 44 S 631; Bir- 
mingham R., etc., Co. v. Hinton, 141 
Ala. 606, 37 S635. 

Iowa. —-Dumbarton Realty Co, vy. L. 
G. pe see Inc., 174 NW 269. 

y.—Cincinnati, ete., R. Co. v. Cecil, 
90 Sw 585, 28 KyL 830. 

Mont.—Orient Ins. Co. v. Northern 
Pac. R. Co., 31 Mont. 502, 78 P 1036. 

N. Y.—Brush _ v. Long Island R. 
Co., 10 App. Div. 535, 42 NYS 103 [aff 
158 N. Y. 742 mem, 53 NE 1123 mem]. 

Oh.—Cleveland, .ete., R. Co. v. Mc- 
Kelvey, 12 Oh. Cir. Gt. 426; 5 On Cir: 
Dec. 561 

Wis.—Brusberg v. Milwaukee, etc., 
R. Co., 55 Wis. 106, 12 NW 416 

[a] Defective spark arrester.— (1) 
Evidence is admissible to show that 
at the time of the fire causing the in- 
jury the spark arrester with which 
the locomotive was equipped was de- 
fective. Brush v. Long Island R. Co., 
10 App. Div. 535, 42 NYS 103 [aff 158 
N. Y. 742 mem, 53 NE 1123 mem]. (2) 
And where defendant is charged with 
using a defective spark arrester, and 
an engineer testifying for plaintif¢ has 
described the screens in ordinary use 
to prevent emission of sparks, and 
has identified such a screen, and it is 
put in evidence, he may state wheth- 
er, if an engine is “properly con- 


[51 ¢C. J.—77] 


-of his own. observation. 


ing that by “properly constructed” 
was meant an engine having such a 
screen as had just been identified as 
being ordinarily employed, and it be- 
ing contended by defendant’ that 
heated cinders are often forced 
through meshes that they could not 
pass through when cold, and witness’ 
statement that the cinders could not 
be emitted being simply a statement 
Brush v. 
Long Island R. Co., supra. (3) So tes- 
timony of a witness conversant with 
that business as to the mode in which 
the netting was attached and secured 
around the exhaust pipe of the loco- 
motive alleged to have set out the 
fire eliciting his knowledge as to the 
effect of sparks and the distance to 
which they could be carried and still 
start a fire is competent on the ques- 
tion whether the appliances used on 
the locomotive were the proper ap- 
pliances. Cleveland, etc., R. Co. v. Mc- 
Kelvey, 12 Oh. Cir. Ct. 426, 5 Oh. Cir. 
Dec. 561. (4) Where the defense was 
that the spark arresters used by de- 
fendant and with which all its loco- 
motives were equipped were of the 
best type known to science, and sev- 
eral of its employees testified that 
no spark more than a quarter of an 
inch in diameter could escape through 
the meshes of the arresters, it was 
error to refuse to permit plaintiff to 
place in evidence sparks more than 
a quarter of an inch in diameter found 
by him along the track. Cincinnati. 
etc., R. Co. v. Cecil, 90 SW 585, 28 
KyL 830. 

[b] Sparks picked up and produced 
are admissible in evidence. when it 
is clearly established that they came 
from the engine. Cleveland, etc., R. 
Co. v. McKelvey, 12 Oh. Cir. Ct. 426, 5 
Oh. Cir: Dees 561. 

Emission of sparks of unusual size 
or auantity see infra § 1400. 

66. Corvallis, etec., R. Co. v. U. S., 
191 Fed. 310, 112 CCA 54; Crissey, 
etc., Lumber Co. vy. Denver, etce., R. 


v. Benson, 101 Ga. 753, 29 

[a] Thus (1) evidence showing the 
condition of the spark arrester of a 
locomotive identified as having caused 
the fire just preceding, and a short 
while subsequent to, the date of the 
fire was admissible as showing the 
condition of such locomotive at such 
time from which, in the absence of 
testimony showing that the locomo- 
tive was in proper condition at the 
time of the fire, the jury might infer 
that the defective Gondition of the 
locomotive existed at the date of 
the fire. Brown v. Benson, 101 
Ga. .753,..29 SE 215.~ (2) adnvaniae- 
tion against a railroad company 
for injuries caused by negligently 


permitting fire to escape from its 


right of way, testimony of a witness 
for plaintiff as to an examination of a 
Switch engine claimed to have passed 
where the fire originated a few min- 
utes before its discovery, made a week 
or two after the fire, offered for the 
purpose of showing defective con- 
struction or conditions existing at the 
time of the fire, is admissible. Cris- 
sey, etc., Lumber Co. v. Denver, ete., 
R. .Co.,. 17 Golo. -A.\ 275; 68 P°670: 

67. Martz v. Cincinnati, ete, R. 
Go, 12 Oh Cir: Ct: 144555 OheCirdDeec: 
451; Missouri, etc., R. Co. v. Carter, 
95 Tex. 461, 68 SW 159. 

[a] As for instance, that the loco- 
motives used on defendant’s roads 
were generally old and some of them 
in bad condition. Missouri, ete., R. 
Co. v. Carter, 95 Tex. 461, 68 SW 159. 

68. Evansville, ete, R. Co. v. 
Keith, 8 Ind. A. 57, 35 NE 296. 

69. Kenney v. Hannibal, ete., R. 
Co., 70 Mo. 243, 252 (“It could have 
served no purpose whatever, but to 


‘inflame and prejudice the minds of 


the jury’’). 

70. Cleveland, ete., R. Co. v. Me- 
Kelvey, 12 Oh. Cir. Ct. 426, 5 Oh. Cir. 
Dec. 561. 

71. Pennsylvania R. Co. v. Page, 9 
Pa. Cas. 445,12 A 662. 
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Evidence for defendant. 


locomotive.*® 


72. Woodward v. Chicago, etc., R. 
Co.,4145- Ped 577, 75 CEA 594. 

[a] Thus defendant may show that 
within a month of the fire the locomo- 
tive claimed to have caused the in- 
jury had been examined several times 
and that the devices for arresting 
sparks and preventing the escape of 
fire were in good condition, the last 
examination having been made only 
seven days before the fire. Woodward 
v. Chicago, éte., R. Co., 145 Fed. 577, 75 
CCA 591. 

73. Hockstedler v. Dubuque, 
R. Co., 88 Iowa 286, 55 NW 74. 

74. Woodward v. Chicago, etc., R. 
TAS Med” S77. %5. CCAw5OI. 


etc., 


75. Carter v. Kansas City, ete., R. 
Co., 65 Iowa 287, 21 NW 607. 
76. Collins v. New York Cent., etc., 


R. Co., 109'N. Y. 2438, 16 NE 50. 
. 77. See infra §§ 1397-1399. 

78. U. S.—Texas, ete., R. Co. v. 
Watson, 190 U. S. 287, 23 SCt 681, 47 
L. ed. 1057 [aff 112 Fed. 403, 50 CCA 
230]; Grand Trunk R. Co. v. Rich- 
ardson, 91 U. S. 454, 23 L. ed., 356; 
Northern Pac. R. Co. v. Mentzer, 214 
Fed. 10, 130 CCA 404; Canadian North- 
ern R. Co. v. Olson, 201 Fed. 859, 120 
CCA 197; Canadian Northern R. Co. 
v. Akre, 200 Fed. 955, 119 CCA 250; 
Gulf, etc., R. Co. v. Johnson, 54 Fed. 
474, 4 CCA 447. 

Ala. —Birmingham R., et¢., Co. v. 
Martin, 148 Ala. 8, 42S 618; Alabama 
Great Southern R. Co. v. Johnston,- 128 
Ala. 283, 29 S 771. 

Ark.—Bush v. Taylor, 130 Ark. 522; 
197 SW 1172, 7 ALR 262. 

Cal.—McMahon v. Hetchhetchy, etc., 
R. Co., 2 Cal, A. 400, 84 P 350. 

Conn.—Gra Rock Spring Water Co. 
v. Central New England R. Co., 93 
Conn U7 '7T9; 105A 350 [cit Cycey: 

Del.—Philadelphia, ete., R. Co. v. 
Green, 32 Del. 78, 119 A 840; Direc- 
tor Gen. of Railroads v. Johnston, 31 
Dél. 397, 114 A 759. 

Fla.—Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Florida 
East Coast R. Co. v. Welch, 53 Fla. 
145, 44 S 250. 

Ga.—Mack v. Augusta Belt R. Co:; 
28 Ga. A. 816, 113. SE 66. 

I'da.—Allen-Wright Furniture Co. 
v. Hines, 34 Ida. 90, 200 P 889; Fodey 
v. Northern Pac. R. Co., 21 Ida. 713, 
128 9P) S35 

Ill.—Illinois Cent. R. Co. v. McClel- 
land, 42 Ill. 355; Lake Erie, ete. R. 
Co. v. Cruzen, 29 Ill. A. 212. 

Ind.—Chicago, etc., R. Co. v. Barger, 
82 Ind. A.. 266, 144 NE 646; Louis- 
ville, etc., R. Co. v. Lange, 13 Ind. A. 
337, 41 NE 609; Evansville, etc., R. 
Co. v. Keith, 8 Ind. A. 57, 35 NE 296. 

Ind. T.—St. Louis, etc., R. Co. vy. 
Lawrence, 4 Ind. T. 611, 76 SW. 254. 

Kan.—Barker v. Missouri Pac, R. 
Co., 89 Kan. 573, 132 P 156; Tuttle 


To refute negligence in 
the construction and equipment of the locomotive 
charged to have caused the fire, evidence is admissible 
that for some time before’? or for some time before 
and after the fire’* the locomotive was in good con- 
dition, on the theory that a condition once shown 
is presumed to exist for a reasonable time in the ab- 
sence of evidence to the contrary.’* 
ant may also show that a netting finer than the one 
actually used on the spark arrester could not be used 
without interfering with the working capacity of the 
And where there is evidence already 
in the case that a locomotive on another road with a 
different spark arrester from that in use on defend- 
ant’s road had passed near the property destroyed a 
short time before the fire, and defendant claimed 
that such locomotive set out the fire, defendant’s 
engineer, after testifying that he was acquainted 
with the kind of spark arrester used by the other 
road, should be permitted to testify which of the 
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And defend- 


admissible: 


(1) 


ing the injury.’® 
¥. Ee eepes Pac. R. Co., 86 Kan. 28, 119 
Ky.—Ohio, ete., R. Co. v. Whitt, 180 
Ky. 418, 202 SW 899; Cincinnati, etc., 
R. Co. v. Winkle, 148 Ky. 726, 147 SW 
746; Chesapeake, etc., R. Co. v. Rich- 
ardson, 99 SW 642, 30 KyL 786; Mills 
v. Louisville, etc., R. Co, 116 Ky.. 309, 
76 SW 29, 25 KyL 488. 
Md.—Anhapolis, ete, R. Co. v. 
Gantt, 39 Md. 115. ‘ 
Mass.—Englert v. New York, etc., 
R. Co.,' 260 Mass. 535, 157 NE 590; 
Bradford v. Boston, ete., R. Co., 225 
Mass. 129, 1183 NE 1042; McGinn v. 
Platt, 177 Mass. 125, 58 NE 175. 
Miss.—Alabama, etc., R. Co. v. A0tna 
Ins. Co., 82 Miss. 770, 35 S 304. 
Mo.—Thompson vy. St. Louis, etce., 
R. Co., (A.) 268 SW 885; Matthews v. 
Missouri Pac. R. Co., 142 Mo. 645, 44 
SW 802; Siscoe v. Missouri Pac. R. 
o., (A.) 6 SW (2a) 999; Tapley v. St. 
Louis, ete., R. Co., 129 Mo. A. 88, 107 


Sw 470; Big River Lead Co. v. St. 
Louis, etc., R. Co., 123 Mo. A. 394, 101 
SW 636. 


Nebr.—Abbott v. Chicago, ete. R. 
Co., 88 Nebr. 727, 130 NW 438. 

N. H.—Smith v. Boston, etc., R. Co., 
63 N.. H. 25. 

N. Y.—Crist v. Erie R. Co., 58 N. Y. 
638 [aff 1 Thomps. & C. 435]; Field 
v. New York Cent. R. Co., 32 N. Y. 339 
[aff 29 Barb. 176]; Sheldon v. Hudson 
River Co., 14 N. Y. 218, 67 AmD 155; 
Jacobs v. New York Cent., etc., R. 
Co., 107 App. Div. 134, 94 NYS 954 [aff 
186 N. Y. 586 mem, 79 NE 1108 mem]; 
Home Ins. Co. vy. Pennsylvania R. Co., 
11 Hun 182. 

Oh.—Pennsylvania Co. v. Rossman, 


‘13 Oh. Cir. Ct. 111, 7 Oh. Cir. Dec. 119. 


Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P 947; Kansas City Southern R. 
Co. v. Jones, 90 Okl. 231, 216 P 909; 
Midland Valley R. Co. v. Taylor, 85 
OkKl. 95, 204 P 1102. 

Or. —Tatfe v. Oregon R., etc., Co., 60 
OFaLIT AIA 989% Hawley v. Sump- 
ter R. ‘Co., 49 Or. 509, 90 P 1106, 12 
LRANS 526; Manchester Assur. Co. 
v. Oregon R. Co., 46 Or. 162, 73 P60, 
114 AmSR 8638, 69 LRA 475; Koontz 
Ve vai Sass Re etc., Co., 20 Or. Bay inde Ie? 
82 

Ba —Knickerbocker Ice Co. v. Penn- 
sylvania R. Co., 253 Pa. 54, 62, 97 A 
1051 faut Cyc]. 

R. I.—Gorham Mfg. Co. v. New 
York, etc.,7Ry (Co. 27 aR, 1.135, 6 0A 6p 8, 
MacDonald v. New York, etc., R. Co.. 
25 R. I. 40, 54 A 795. 

Tenn.—Louisville, ete. R..Co. v. 
Fort, 112 Tenn. 432, 80 SW 429; Lou- 
isville, etc., R. Co. v. Short, 110 Tenn. 
713, 77 SW 936. 

Tex.—Morgan v. Missouri, ete., R. 
Co., 50 Tex. Civ. A. 420, 110 SW 978; 
Missouri, ete., R. Co. v. Dawson, (Civ. 
A.) 109 SW 1110; Galveston, ete., R. 


two locomotives he had observed emitted the reed 
and most sparks.7° an . 

[§ 1392] (b) Setting Out Other Fires or Emis- — 
sion of Sparks or Coals on Other Occasions—aa. Evi- 
dence Offered in Chief—(aa) Where Locomotive 
Causing Injury Is Not Identified. Within limita- 
tions elsewhere considered,’* where the. identity of 
the locomotive which set out the fire causing the in- 
jury complained of is not established, evidence that 
defendant’s locomotives had set out fires or had emit- 
ted sparks or coals capable of setting out fires is 


As tending to show the possibility, 


and consequent probability, that the fire causing the 
injury complained of was set out by a locomotive 
of defendant,’® and (2) for the purpose of showing. 
a negligent habit on the part of defendant in respect 
of the construction, equipment, and management of 
its locomotives, and therefore as tending to show 
negligence in that respect in the particular case caus- — 
This class of evidence, it has been 
Cos va Chittim, $i i Dex! Civ. *Agi40; 71 


SW 294; Texas, etc., ee Cortve Land, 3 
Tex. A. Civ. Cas. § 5 

Vt.—Ide v. Sona, etc., UAC Oe 83 
Vt. 66, 74 A 401; Gienvolend v. Grand 
Trunk R. COS 43 Vt. 

Va. —Norfolk, etc., n So. v. Thomas, 
LL0e Va.4622, 66 SH 817; Kimball v. 
Borden, 95 Va. 203, 28 SE 207. 

Wash.—Noland Vv. Gréat Northern 
R. Co., 31 Wash. 430, 71 P 1098. 

Eng.—Piggot v. Eastern Counties 
Ri Co; «8. C;4Bi 12295" 64 Wi 229) ais 
Reprint. 92. 


N. B.—Robinson v. New Brunswick 


R2Co...23EN; B. 323% 
Contra Bell v. Chicago, etc., R. Co., 
64 Iowa 321, 20 NW 456. 


[a] As otherwise expressed: 


“Where the offending engine is not 


clearly or satisfactorily identified 

. it is competent for the plaintiff 
to prove that the ‘defendant’s locomo- 
tives generally, or many of them, at 
or about the time of the occurrence, 
threw sparks of unusual size and kin- 
dled numerous fires upon that part of 
their road, to sustain or strengthen 
the inference that the fire originated 
from the cause alleged.’ Henderson 
v. Philadelphia, etce., R. Co., 144 Pa. 
461, 487, 22 A. 851, 27 AmSR 652, 16 
LRA 299. 

79. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356; 
Northern Pac. R. Co. v. Mentzer, 214 
Fed. 10, 130 CCA 404; Canadian North- 
ern R. Co. v. Akre, 200 Fed. 955, 119 
CCA. 250; .Lesser Cotton Co. v. St: 
Louis, ete., R. Co., 114 Fed. 133, 52 
COL 95; Gulf, etc., "R. Co. v. Johnson, 
54 Fed. "474, 4 CCA 447; Chicago, etc., 
Soa v. Gilbert, 52 Fed. (IES Sac CA 

Cal.—McMahon v. Hetchhetchy, ete., 
Valleys R. Co., 2 Cal. A. 400, 84 P 350. 

Del.—Green Vv. Philadelphia, ete., R. 
Co., 32: Del. 72, 119 A. -837; Director 
Gen. of Railroads v. Johnston, 31 Del. 
397, 114 A 759. 

Fla.—Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Florida 
Hast Coast R. Co. v. Welch, 53 Fla. 
145, 44 S 250, 12 AnnCas 210. 

Ga.—Mack v. Augusta Belt R. Co., 
28 Ga. A. 816, 113 SE 66. 

Ida.—iodey v. Northern Pac. R. Co., 
Ol AdacUloy li zome oom. 

Kan.—Barker v. Missouri Pack. 
Co.,, 89°-Kan,.. 578, 132..P 1563» Tuttle wv. 
Missouri Pac. R. Co., 86 Kan. 28, 119 
Poem: 

Ky.—Louisville, etce., R. Co. v. Home 
Ins, Co., 146 Ky. 281, 142 SW 398; 
Mills v. Louisville, etc., ReCoy 116 
Ky... 309, 76 SW 29, 25 KyL 488. 

Me.—Thatcher v. Maine Cent. R. Co., 
85 Me. 502, 27 A 519. 

Md.—Sims v. American Ice Co., 109 
Md. 68, 71 A 522; anne pone, ete., Rh 
Cou. Gantt, 39 Md. 115 


) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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said, “is exceptional in character at the best,”*°® 
and not satisfactory in many ways,** and is admis- 
sible as a matter of necessity because of the failure 
of direct proof,’? and as the best®* and only** evi- 
dence that the nature of the case admits of. And it 
has been held that the fact that one of two or more 
locomotives caused the firesdoes not constitute an 
identification of the locomotive setting out the fire so 
as to take the case out of the foregoing rule.*> So it 
has been held that the mere fact that a locomotive 
was attached to a particular train on a certain 0o¢- 
casion does not constitute specific identification of 
the locomotive,®® and that a mere allegation that the 
property was fired by a locomotive which passed at 


.a time specified does not so identify the locomotive 


as to take the case out of the rule.8” Nevertheless, 
evidence that defendant’s locomotives emitted ordi- 
nary size hot cinders is not admissible where there 
is no evidence to show that such cinders either caused 
or could have caused any fires. And where there 
is no evidence of the emission of sparks by locomo- 
tives at or near the time of the fire, it is not permis- 
sible to show acts of a similar character before and 
after the fire for the purpose of establishing the cause 
of the fire resulting in the injury complained of.®® 
It has also been held that evidence is not admissible 
that a locomotive of the company shortly before or 
after the day on which the particular fire occurred 
had set out other fires, where there is no evidence to 
show that the locomotive was run on the day when 
the fire in question was set out.°® So evidence that 
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locomotives operated on another railroad running 
through the same county threw sparks sufficient, to 
fire rubbish and other inflammable materials can 
throw no light on the question whether the fire com- 
plained of was caused by defendant’s locomotives or 
to show negligence on defendant’s part.®! 

Evidence in behalf of defendant. Where the lo- 
comotive causing the injury is not identified, it is 
permissible for defendant to show that all the loco- 
motives which passed plaintiff’s place at the time of 
the fire were in good order and well supplied with » 
proper appliances,®? and properly operated ;°? but 
it is not admissible for it to show, although it is 
shown that the type of spark arrester with which the 
locomotive was equipped was in general use and ap- 
proved by experience, that on another railroad using 
the same kind of appliances at the same time fires 
occurred from sparks emitted from the smokestack.°* 

[§ 1393] (bb) Where Locomotive Causing Injury 
Is Identified—aaa. Fires Set Out or Emission of 
Coals or Sparks by Locomotive Identified—(aaa) To 
Show Cause of Fire. Where it is claimed. and in the 
nature of the case the fire could only have been caused 
by a locomotive which is known and identified, evi- 
dence is admissible, within reasonable limits as to 
time and place,®® that the locomotive had at other 
times and places set out other fires or had emitted 
sparks or coals capable of causing fires, for the pur- 
pose of establishing the fact that the fire was caused 
by such locomotive.°®*® 

[§ 1394] (bbb) To Establish or Disprove Negli- 


Miss.—Alabama, etc., R. Co. v. Aitna 
Ins. Co., 82 Miss. 770, 35 S 304. 

. Mont.—Diamond v. Northern Pac. 
itwCo., 6- Mont. 580, 13 (P3672 

Nebr.—Abbott v. Chicago, etc., R. 
Co., 88 Nebr. 727, 130 NW 438. 

N. Y.—Field v. New York Cent. R. 
Co., 32 N. Y. 339 [aff 29 Barb. RE 
White v. New York Cent., etc., R. 

90 App. Div. 356, 85 NYS 497 ‘Taft 181 
N. Y. 577 mem, 74 NE 1126 mem]. 

Oh.—Hocking Valley R. Co. v. 

James, 1 Oh» A: 335, 128 Oh. Cir... Ct. 


iN- Sz 310; Pennsylvania Co. v. Ross- 
Man, don OheCirsCt.sli1,, Wi Ohs: Cir: 
Dec. 119; Martz v. Cincinnati, etc., R. 


Co., 12 Oh. Cir. Ct. 144, 5 Oh. Cir. Dec. 
451; Lake Side, etc., R. Co. v. Kelly, 
10 Oh. Cir. Ct. 322, 6 Oh. Dec. 555. 

Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P 947. 

- Or.—Taffe v. Oregon R., etc., Co., 
60 Or. 177, 117. P 989; Chenoweth v. 
Southern Pac. Co., 53 Or. 111, 99 P 
86; Hawley v. Sumpter R. Co., 49 O1 
509, 90 P 1106, 12 LRANS 526; Man- 
chester Assur. Co. v. Oregon R. Co 
46 Or. 162, 79 P 60, 114 AmSR 863, 69 
LRA 475; ‘Koontz v. Oregon Nav., ete., 
Co., 20 Or. 3, 23: P 820. 

Be Pas Knickerbocker Ice Co. v. Penn- 
sylvania R. Co., 253 Pa. 54, 62, 9T A 
1051 [quot Cyc]; Shelly v. Philadel- 

phia, etc., R. Co., 211 Pa. 160, 165, 60 
% 581, 582; Henderson v. Philadel- 
phia, ete., R. Co., 144 Pa. 461, 22 A 851, 
27 AmSR 652, 16 LRA 299; Glaser v. 
Lewis, 17 Phila. 345; Gowen v. Glaser, 
2° Pa. Cas. 250, 10° A 417; Creasy v. 
Pennsylvania R. Co., 57 Pa. Super. 
Fivenn: —lLouisville, ete., R. Co. v. 
Fort, 112 Tenn. 432, 80 Sw 429; Louis- 
ville, etc., R. Co. v. Short, 110 Tenn. 
713, 77 SW 936. 

Tex. seed v. St. Louis Southwest- 
ern R. (Civ. A.). 170 SW_ 802 [aff 
107 Rox °366, 179 SW 860, LRA1916B 
1065]; Texas Midland R. Co. v. Ray, 
(Civ. A.) 168 SW 1013; Morgan v. 
Missouri, etc., R. Co., 50 Tex. Civ. A. 
420, 110 ‘SW 978; Galveston, ete., R. 
Co. v. Chittim, 31 Tex. Civ. A. 40, 71 
SW 294; Galveston, ete, SIRS Co. v. 
Hertzig, 3 Tex. Civ. A. 296, 26 SW 
1013; Texas, etc., R. Co. v. Land, 3 
Tex. A. Civ. Cas. § 50. 


Vt.—Smith v. Central Vermont R. 
Co., 80> Vt: 208, 67 A 535; Hoskinson 
v. Central Vermont R. Co., 66 Vt. 618, 
30 A 24; Cleaveland v. Grand Trunk 
R. Co., 42 Vt. 449. 

Va.—WNorfolk, etc., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817; Kimball v. 
Borden, 95 Va. 203, 28 SE 207. 

80. Henderson Vv. Philadelphia, 
etc., R. Co., 144 Pa. 461, 487, 22 A 851, 
27-AmSR 652, 16 LRA 299.’ To same 
rene Glaser v. Lewis, 17 Phila. (Pa.) 


81. Philadelphia, etce., R. Co. v. 
Green, 32 Del. 78, 119 A 840. 

82. Shelly v. Philadelphia, ete., R. 
Co., 211) Pa! 160; 60° A. 581) 

83. Philadelphia, ete., R. Co. \v. 
Green, 32 Del. 78, 119 A 840; Shelly 
v. Philadelphia, ete., R. Co., 211 Pa. 
160, 60 A 581. 

84. Shelly v. Philadelphia, etc., R. 
Co., supra. 

85. Philadelphia. ete.5 RE @6s © ve 
Green’ 32 Del. 78, 119 A 840; Director 
Gen. of Railroads v. Johnston, 31 Del. 
397, 114 A 759; Schaff v. Coyle, 121 
Okl. 228, 249 P 947; Louisville, etc., 
R. Co. v. Fort, 112 Tenn. 432, 80 SW 
429. But see infra § 1395. 

[a] Reason for rule.—‘If it is con- 
ceded that proof that one of two en- 
gines must have set the fire consti- 
tutes an identification of the engine, 
what in reason must be the result? 
Manifestly it must be that the plain- 
tiff will be driven to prove that there 
was negligence in either the equip- 
ment or management of both of the 
engines. For if he should show that 
only one of them was at fault, and, at 
the same time, he cannot show that 
that one set the fire, he will be con- 
fronted with the answer that he has 
not made out his case, because non 
constat that the other one, which may 
have caused it, was properly equipped 
and carefully operated—in which 
event there would be no liability. 
Hence he would be driven to show 
negligence of some kind with respect 
to both engines in order to establish 
his case. This would be highly un- 
reasonable.” Philadelphia, ete., R. 
Co. v. Green, 32 Del. 78, 95, 119 A 840. 

[b] Rule applied.—In an action 
for the destruction of a barn by fire 


set. by sparks from a _ locomotive, 
where there was evidence that a loco- 
motive passed about two hours and 
another about fifteen minutes before 
the fire was discovered, t'he latter of 
which, defendant’s evidence showed, 
was equipped with sufficient spark ar- 
resters, the origin of the fire was a 
disputed fact, in determining which 
the jury might find the fire to have 
been started from some other locomo- 
tive than that so equipped, so that 
evidence of other fires was admissible, 
the identity of the locomotive being 
in dispute. Director Gen. of Railroads 
v. Johnston, 31 Del. 397, 114 A 759. 

86. Evansville, etc., Rizr Covsive 
Keith, 8 Ind. A. 57.35 NE 296. 

-. Koontz v. Oregon R., etc., Co., 
20:-Orri3t 23: BP -3i20» 

88. Akers vy. Illinois Cent. R. Co., 
207 Ky. 379, 381, 269 SW 311. 

“As it was not shown that the 
cinders emitted by other engines ac- 
tually caused any fires along the right 
of way, or even that they were such 
that they could have caused fires, it 
is at once apparent that the offered 
evidence was not even sufficient to 
show other/acts of negligence on the 
part of the companies, to say nothing 
of negligence from which it could be 
inferred that the companies were neg- 
ligent on the occasion in question.” 
Akers v. Illinois Cent. R. Co., supra. 

89. American Ice Co. v. Pennsylva- 
nia R. Co., 224 Pa. 439, 73 A 873. 

90. Akins v. Georgia Ru nete. Cos, 
111 Ga. 815, 35 SE 671 

91. Sims v. American Ice Co., 109 
Md. 68, 71 A 522. See Norfolk, ete., R. 
Co. v. Briggs, 103 Va. 105, 48 SH 521 
(as sustaining this view). 

92. Hitchner Wall Paper Co. vy. 
Pennsylvania R. Co., 158 Fed. 1011 
[aff 168 Fed. 602, 93 CCA 598]; Haley 
v. St. Louis, etc., R.Co., 69 Mo. 614; 
Biering v. Gulf, etc., Re Co., 79° Tex. 
584, 15 SW 576; Norfolk, etc., R. Co. 
v. Thomas, 110 Va. 622, 66 SE 817. 

93. Biering v. Gulf, ete., R. Co., 79 
Tex. 584, 15 SW 576. 

94. Cincinnati, etc., R. Co. v. Fred- 
onlin, 3 Oh, Cir. ‘Ct. 23, 2. Oh: Cir) Dee 


95. See infra § 1397. 
96. Cal.—Henry v. Southern Pac. 
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gence. 


Co., 50 Caln176. 

Ga.—Brown vy. Benson, 101 Ga. 753, 
29 SE 215. 

Ky.—Louisville, ete., R. Co. v. Neal, 
145 Ky. 42, 139 SW 1060; Taylor v. 
Louisville, etc., R. Co., 41 SW 551, 19 
KyL 717. 

N. Y.—Hines v. Barton, 25 N. Y. 


544. 

N. C.—Daniels v. Roanoke R., etc., 
Co., 158 N. C. 418, 74 SE 331. 

Compare Baltim@re, ete., R. Co. v. 
Woodruff, 4 Md. 242,59 AmD 72 (in an 
action for injuries by fire set out by 
defendant’s locomotive, evidence that 
before the occurrence of the fire upon 
plaintiff's property fire had been com- 
municated by such locomotive to-the 
property of other persons on the road 
is inadmissible to prove that defend- 
ant’s locomotive set out the fire in 
controversy, especially when the time 
of the occurrence of other fires was 
not shown). 

[a] Rule applied.—Evidence was 
admissible, in an action for firing tim- 
ber, as to the bad condition of the 
locomotive in emitting sparks about 
the time the fires occurred; that its 
condition was such that if one stopped 
near the locomotive it would set their 
clothes on fire being material to the 
claim that the timber was fired from 
defendant’s locomotive. Daniels v. 
Roanoke R., etc., Co., 158 N. C. 418, 74 
SE 331. 

97. See infra § 1397. 

98. U. S.—Toledo, etce., R. Co. v. 
Star Flouring Mills Co., 146 Fed. 953, 
77 CCA 208; Gulf, etc., R. Co. v. John- 
son, 54 Fed. 474, 4 CCA 447. 

Ala.—Atlanta, etc., R. Co. v. Spivey, 
211 Ala. 520, 522,100 S 759 [cit Cya]l; 
Southern R. Co. v. Stonewall Ins. Co., 
177 Ala. 327, 58 S 313, AnnCas1915A 
987; Alabama Great Southern R. Co. 
v. Clark, 136 Ala. 450, 34 S 917. Com- 
pare Atlantic Coast Line R. Co. v. R. 
L. Cooper Lumber Co., 219 Ala. 484, 
122 S 661 (in an action for negligently 
causing destruction of property by 
fire from a locomotive, admission of 
testimony that six weeks after the 
fire the same locomotive was engaged 
in switching in that locality and set 
fire, burning off grass, it was held 
error, since introduction of such tes- 
timony constituted an attempt to base 
an inference on an inference). 

Cal.—Butcher v. Vaca Valley, etc., 
Re Co. 167- Cal. 518, -85e- Vi4se Henry. ws 
Southern Pac. R. Co., 50 Cal. 176. 

Conn.—Gra Rock Spring Water Co. 


v. Central New England R. Co., 93 
Conn. 77, 105 A 350. 
Del.—Philadelphia, etc., R. Co. v. 


Green, 32 Del. 78, 119 A 840. 

Fla.—Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Jackson- 
ville, ete., R. Co. v. Peninsular Land, 
etc., Co., 27 Fla. 1, 104, 9 S 661,17 LRA 
33, 65. 

Ga.—Hendricks v. Southern R. Co., 
123 Ga. 342, 51 SE 415; Akins v. Geor- 
gia R., ete., Co., 111 Ga. 815, 35 SH 
671; Brown v. Benson, 101 Ga. 753, 29 
SE 215. ; 

Tll.— Baltimore, etc., R. Co. v. Tripp, 
175 Ill. 251, 51 NE 833; Lake Erie, 
etc., R. Co. v. Middlecoff, 150 Ill: 127, 
37 NE 660; Lake Erie, etc., R. Co. v. 
Kirts, 29 Tl. A. 175. 

Ind.—Chicago, ete., R. Co. v. Kreig, 
22 Ind. A. 393, 53 NE 1033; Lake Erie, 
etc., R. Co. ¥V. Gould, 18 Ind. A. 275, 47 
NE 941. 

Ind, L—=St Louis, Vetc;;; aX. 5 Co. ev: 
Lawrence, 4 Ind. T. 611, 76 SW 254. 

Iowa.—Tyler v. Chicago, etc., R. 
Co., 102 Iowa 632, 71 NW 536. 

Kan.—Otey v. Midland Valley R. 
Co., 108 Kan. 755, 197 P 203; Barker v. 
Missouri Pac. R. Co., 89 Kan. 573, 132 
P 156; Atchison, etc., R. Co. v. Bales, 
16 Kan. 252; Atchison, etc., R. Co. v. 
Stanford, 12 Kan. 354, 15 AmR 362. 


Where the fire is shown to have been caused, 
or in the nature of the case could only have been 
caused, by a locomotive which is known and identi- 
fied, evidence is admissible, within reasonable lim- 
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Ky—Cincinnati, “etc, 2 RR. Comins 
Alexander, 209 Ky. 338, 227 SW 886; 
Louisville, etc., R. Co. v. Brewer, 170 
Ky. 505, 187 SW 166; Louisville, etc., 
R. Co. v. Home Ins. Co., 146 Ky. 281, 
142 SW 398. 

Md.—Sims v. American Ice Co., 109 
Md. 68, 71 A 522. Contra Baltimore, 
etc., R. Co. v. Woodruff, 4 Md. 242, 59 
AmD 72. 

Mass.—Loring v. Worcester, 
R. Co., 131 Mass. 469. 

Mich.—Stoddard v. Grand Trunk 
Western R. Co., 191 Mich. 321, 158 
NW 7; Ireland v. Cincinnati, etc., R. 
Co.. 79 Mich. 163, 44 NW 426. 

Minn.—Nelson v. Chicago, ete., R. 
Co., 35 Minn. 170, 28 NW 215; David- 
son v. St.:\Paul, ete., R. Co., 34 Minn. 
51, 24 NW 324. 

Miss.—Alabama, ete. R. Co. v. Adtna 
Ins. Co., 83 Miss. 770, 35 S 304. 

Mo.—Patton v. St. Louis, ete. R. 
Co., 87 Mo. 115, 56 AmR 446. 

Mont.—Diamond vy. Northern Pac. 
R. Co., 6 Mont. 580, 13 P 367. 

Nev.—Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. H.—Haseltine v. Concord R. Co., 
64 N. H. 545, 18 A 143. 

N. J.—Austin v. Pennsylvania R. 
CO, SLUNG de eA OFS AN 7.39). : 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 389; Field v. 
New York: Gent. ete.) Ra Couss2. Ni Yn 
339; Jacobs v. New York Cent., etc., 
R. Co., 107 App. Div. 134, 94 NYS 954 
{aff 186 N. Y. 586 mem, 79 NE 1108 
mem]; Home Ins. Co. v. Pennsylvania 
R. Co., 11 Hun 182. 

N. C.—Balcum v. Johnson, 177 N. C. 
2138, 98 SE 532: Meares v. Wynnewood 
Lumber Co., 172 N. C. 289, 90 SE 190; 
Kerner v. Southern R. Co., 170 N. C. 
94, 86 SE 998; Whitehurst v. Atlantic 
Coast Line R. Co., 146 N. C. 588, 60 
SE 648. 

N. D.—McTavish v. Great Northern 
R2Co., 8 INAED7383,.79UNIWs 4435 

Oh.—Martz v. Cincinnati, ete., R. 
Cov) 12) Oh. Cir: Ct FAs Ss OheCiri Dee: 
451; Lake Side, etc., R. Co. v. Kelly, 
10 Oh- Cir; Ct.13223"6 Oh> Cir: Dee! 555. 

Or.—Hartford F. Ins. Co. v. Oregon 
Gent _R.1Co., (74 Or. 144, 144° P 417; 
La Salle v. Oregon Cent. R. Co., 73 Or. 
203, 144 P 414; Manchester Assur. Co. 
v, Oregon, RiCo:., 246) Or.) 1625.79 P7160; 
114 AmSR 863, 69 LRA 475. 

Pa.—Mellinger v. Pennsylvania R. 
Co., 229 Pa. 122, 78 A 66; American 
Ice Co. v. Pennsylvania R. Co., 224 Pa. 
439, 73 A 873; Henderson vy. Philadel- 
phia, ete., R. Co., 144 Pa. 461, 22 A 851, 
27 AmSR 652, 16 LRA 299. 

S. D.—Smith v. Chicago, ete., R. Co., 
48. D. 71, 55 NW 717. 

Tenn.—Louisville, ete, R. Co. v. 
Fort, 112 Tenn. 432, 80 SW 429. 

Tex.—Texas, etc., R. Co. v. Scottish 
Union Nat. Ins. Co., 32 Tex. Civ. A. 82, 
73 SW 1088; Missouri, ete., R. Co. v. 
Pfluger, (Civ. A.) 25 SW 792, Contra 
ieeoied v. Pullen, (Civ. A.) 97 SW 


etc., 


Vt.—Ide v. Boston, ete, R. Co., 83 
Vt. 66, 74 A 401; Smith v. Central Ver- 
mont R. Co., 80 Vt. 208, 67 A 535. 

Va.—-Abernathy v. Emporia Mfg. 
Co., 122 Va. 406, 95 SE 418; Norfolk, 
etc., R. Co. v. Briggs, 103 Va. 105, 48 
SE 521; Norfolk, ete, R. Co. v. Per- 
row, 101 Va. 345, 43 SE 614; Patteson 
v. Chesapeake, etc., R. Co., 94. Va. 16, 


26 SE 393; Brighthope R. Co. v. Rog- 
ers, 76 Va. 443. 
W. Va.—tLafferty v. W. M. Ritter 
quae Co., 100 W. Va. 159, 130 SE 
Wis.—Stertz v. Stewart, 74 Wis. 
160, 42 NW 214. 

Thus evidence has been held 
admissible to show: (1) That the lo- 
comotive set out fire one-half mile 
beyond plaintiff's property at about 
the same time. Atlanta, etc., R. Co. v. 


its as to time and place,®” to show that the locomo- 
tive had at other times and places, both before and 
after the fire complained of, set out other fires,®*- or 


caused the injury.” 


a 
x 


Mae 
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Spivey, 211 Ala. 520; 100 S°759." *(@2) 
That at about the same time as the 
fire complained of it set out another 
fire about forty to sixty rods from the 
building burned. Brusberg vy. Mil- 
waukee, etc., R. Co., 55 Wis. 106, 12 
NW 416. (3) That it had set out an- 
other fire about a week before the fire 
in question. Matthis v. Johnson, 180 
N. C. 130, 104 SE 366; Sollenberger v. 
Pennsylvania R. Co., 290 Pa. 415, 139 
A 127. (4) That it had set out other 
fires in the vicinity two weeks before. 
Butcher v. Vaca Valley, etc., R. Co., 67 
Cal. 518, 8 P 174; Oakdale Baking Co. 
v. Philadelphia, ete., R. Co., 244 Pa. 
463, 91 A 358. (5) That it had set out 
other fires the day before. Heath v. 
Norfolk Southern R. Co., 197 N. C. 
541, 149 SE 853. (6) That it had set 
out similar fires in the same locality 
on subsequent occasions extending 
over a number of months. Tallulah 
Falls R. Co. v. Stribling, 20 Ga. A. 
353, 93 SE 161. (7) And, in an action 
for a loss by fire set out by sparks 
from a locomotive on or about April 
4, 1904, evidence that witnesses had 
seen sparks flowing from the smoke- 
stack of the same locomotive between 
February and April which set fire on 
the right of way near where plaintiff's 
property was situated is admissible 
as bearing on the actual condition of 
the locomotive and showing that it 
was defective. Knott v. Cape Fear, 
ete, Rs Coi,142.N..C..2388,) 55 ‘SHGLSO: 
[b] Several fires on same trip.— 
Evidence that the locornotive which 
set out the fire causing the injury 
complained of set out several other 
fires on the same trip is admissible 
as tending to show that the locomo- 
tive was improperly constructed or 
equipped or improperly managed. 
Lanning v. Chicago, ete., R. Co., 
Iowa 502, 27 NW 478; Slossen v. Bur- 
lington, etce., R. Co., 60 Iowa 215, 14 
NW 244, 10 NW 860; Patton v. St. 
Louis, etc., R. Co., 87 Mo. 117, 56 AmR 
446; Armfield v. Raleigh, etc., R. Co., 
162 N. C. 24, 77 SE 963; McTavish v. 
Great Northern R. Co., 8 N. D. 333, 79 


NW 443; Stertz v. Stewart, 74 Wis. 
160, 42 NW 214. : 
[c] Evidence that smoke was seen 


along the line of the road after the 
engine in question had passed but not 
on plaintiff's premises is admissible. 
It is competent to prove that there 
was fire after the locomotive passed, 
and, when smoke is seen, fire is to be 
presumed. Lake Erie, etc., R. Co. v. 
Helmerick, 29 Ill. A. 270. 

[d] Fire set out one year after.— 
Evidence is not admissible to show 
that the locomotive charged with set- 
ting out the fire set fire to other prop- 
erty at a different place a year later. 
Cheek v. Oak Grove Lumber Co., 134 
N. C. 225, 46 SHE 488, 47 SE 400. 

[e] Where engine is repaired be- 
tween the time at which the former 
fires occurred and that at which the 
fire in question is set evidence as to 
such other fires is inadmissible. Me- 
nominee River Sash, ete., Co. v. Mil- 
waukee, ete, R. Co., 91 Wis. 447, 65 
NW 176. 

{f], Identification of engine.—(1) 
“By being ‘identified’ it is not meant 
that the engine should be known by 
its number, size, or shape from all 
other engines, but that it should be 
known as the engine to which the 
probable cause of the fire is traced. 
The identification is not to distinguish 
it from other engines generally, but 
to point it out as the engine that 
Shelly v. Phila- 
delphia, etc., R. Co., 211 Pa. 160, 165, 
60 A 581. (2) However, the mere fact 
that an engine was attached to a cer- 
tain train on a certain occasion does 
not constitute a specific identification 
of the engine. The train is sufficient- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, a) 
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emitted sparks or coals capable of causing fire,®® or 
to show that it was in a defective condition prior to, 
and at the time of, the fire,t for the purpose of show- 
ing that at the time of the injury it was improperly 


constructed, equipped, or operated. 


been held that evidence is admissible that the locomo- 
tive in question emitted sparks when it was running 
up-grade, although the grade along which the prop- 
erty was burned was substantially level.” 

In behalf of defendant, it may be shown by rele- 
vant testimony that the fire originated from other 
independent causes,*? even if the circumstantial evi- 
dence introduced by plaintiff seems to be clear that 
the cause of the fire must have been sparks emitted 
And defendant may show that 
the locomotive alleged to have caused the fire had 
been examined seventeen days before the fire by an 
expert machinist and found to be in proper condition, 


by the locemotive.* 


properly equipped, ete.? But for 


overcoming evidence that the fire was caused by de- 


ly identified but not its constituent 
parts. Evansville, ete. R. Co. v. 
Keith, 8 Ind. A. 57, 35 NE 296. 

[g] In Rhode Island the rule has 
been applied to such fires before the 
one in question, but not to subsequent 
fires unless the possibility of com- 
municating fire by sparks from a lo- 
comotive is disputed by defendants, 
in which case it is admissible solely 
for the purpose of proving such pos- 
sibility. Smith v. Old Colony, etc., R. 
Co., 10 R. I. 22, 27 (‘‘there are two pur- 
poses for which such testimony may 
be admissible. The fact that other 
fires have been communicated before, 
and especially if recently before, the 
occurrence of the fire in question, is 
a fact which should put the company 
on their guard and stimulate them 
to increased watchfulness, and there- 
fore testimony relating to such fire 
might properly pass to the jury, to 
enable the jury to judge whether, in 
view of their previous occurrence, the 
company was, at the time of the fire 
in question, in the exercise of reason- 
able care. For this purpose, how- 
ever, no testimony should pass to the 
jury relating to fires subsequent to 
the fire in question, for obviously no 
such fire could have put the company 
on their guard against the fire -in 
question. A second purpose for which 
such testimony might be admissible 
is this, namely: to show the possibil- 
ity of communicating fire by sparks 
from a locomotive, if any question 
were made upon that point, and, for 
this purpose, it would be immaterial 
whether the testimony related to fires 
of an earlier or later date than the 
fire in question. If, however, the pos- 
sibility were not questioned, and, es- 
pecially, if it were admitted that the 
fire so originated, testimony relating 
to fires of a later date should be care- 

‘fully excluded, as being irrelevant, 
and as having a tendency to excite 
prejudice against the company’’). 

99. Ala.—Alabama Great Southern 
R. Co. v. Clark, 136 Ala. 450, 34 S 917, 
145 Ala. 459, 39 S 816. 

Ga.—Brown v. Benson, 101 Ga. 753, 
29 SE 215. 

Iowa.—International Harvester Co. 
v. Chicago, etc., R. Co., 186 Iowa 86, 
172 NW 471. 


Ky.—Chesapeake, ete., R. Co. v. 
Meak, 169 Ky. 775, 185 SW_ 160; Tay- 
lor v. Louisville, ete, R. Co., 41 SW 


551, 19 Kyl 717. 

Md.—Sims v. American Ice Co., 109 
68, 71 A 522; Green Ridge R. Co. v. 
Brinkman, 64 Md. 52, 20 A 1024, 54 
AmR 1755. 

N. Y.—Webb v. Rome, etc., R. Co., 
49 N. Y. 420, 10 AmR 389 [aff 3 Lans. 
453]; Sheldon v. Hudson River R. Co., 
14 N. Y. 218, 67 AmD 155. 

N. C.—Balcum v. Johnson, 177 N. 
C. 213, 98 SE 532; Johnson v, Atlantic 
Coast Line R. Co., 140 N. C. 574, 581, 


RAILROADS” 


And it has also 


the purpose of 


53 SE 362. 

Or.—La Salle v. Oregon Cent. R. Co., 
73 Or. 203, 144 P 414. 

Pa.—Mellinger v. Pennsylvania R. 
Co,,- 229 Pa, 1225.78 A’ 66; Pennsyl- 
vania R. Co. v. Watson, 33 LegInt 329. 

Tex.—St. Louis Southwestern R. 
Co. v..McGraff, (Civ. A.) 160 SW 444; 
Fleming v. Pullen, (Civ. A.) 97 SW 
109; McFarland v. Gulf, etc., R. Co., 
(Civ. A.) 88 SW 450. 

Vt.—Cano v. Central Vermont R. 
Co, L4G A 276. 

Va.—Norfolk, ete., R. Co. v. Perrow, 
101 Va. 345, 43 SE 614. 

Ont.—Canada Cent. R. Co. v. Mc- 
Laren, 8 Ont. A. 564. 

[a] Thus evidence may be admit- 
ted to show: (1) That the locomotive 
emitted many sparks immediately be- 
fore and after the fire. Potter v. Nor- 
wood, .juumiber: Cow 179) Nee Cs 13050 LOL 
SH 563: (2) That the locomotive 
emitted sparks and cinders seventeen 
days before the fire complained of. 
International Harvester Co. v. Chica- 
go, etc., R. Co.; 186 Iowa 86, 172 NW 
471 (the defective condition of the 
locomotive will be presumed to have 
continued to exist). (28) That the lo- 
comotive had. emitted sparks on a 
previous day of the week immediately 
preceding the fire complained of. 
Whitehurst v. Atlantic Coast Line R. 
Co., 146 N.C. 588, 60 SE 648. (4) 
That the locomotive had emitted 
sparks on the day before the fire com- 
plained of. Aman v. Rowland Lum- 
ber /Co-, L605N, C2369, 175. S29 Sis snG5) 
That the locomotive threw out large 
sparks two and one half miles from 
the place where the fire complained 
of was started about an hour subse- 
quent thereto. Mellinger v. Pennsyl- 
vania R. Co., 229 Pa. 122, 78 A 66. (6) 
That the locomotive threw out sparks 
and live coals one week before the 
fire in question. Balcum v. Johnson, 
Di Ne Cease 9383S te boa i) eAndeat 
may be shown that on the day of the 
fire the grates of the locomgtive caus- 
ing it were burned out and that large 
quantities of fire would fall out of 
the fire box onto the track. Brown v. 
Benson, 101 Ga. 753, 29 SE 215. 

Te Corvallis ete.) be wCos av.) UniSs, 
191 Fed. 310, 112 CCA 54. 

2. Sollenberger v. Pennsylvania R. 
Co., 290 Pa. 415, 139 A 127 (as the 
jury necessarily must have under- 
stood that there would be a difference 
of condition when a train was on an 
up-grade from that when it was run- 
ning substantially on a level). 

3. Douglass v. Central of Georgia 
R. €Co., 201 Ala. 395, 78 S 457; Union 
Seed, etc., Co. v. St. Louis, ete., R. Co., 
121 Ark. 585, 181 SW 898; Noyes vy. 
Boston, wece., “R:; Co;, 23) Mass. 9,99 


NE 457; Pope v. Boston, etc., R. Co., 
79 N. H. 52, 104 A 408. 
[a] Thus (1) it may be shown that 


occupants of plaintiff’s buildings, 


[ol CO. Je)" £227 


fendant’s locomotive, it is not permissible to show 
that plaintiff’s son, who was at home when the fire 
occurred, had, when a boy, acquired a disposition to 
set incendiary fires, and had done so.° 

[§ 1395] bbb. Fires Set Out or Emission of Coals 
or Sparks by Other Locomotives. 
tions, where the locomotive which set out the fire 
causing the injury is known or identified, evidence in 
actions to recover for such injury should be confined 
to the condition, management, and operation of that 
particular locomotive;? and evidence that other lo- 
comotives of the company at other times and places. 
had set out fires or emitted sparks or coals capable 
of setting fires is not admissible either to show neg- 
ligence of the company in the construction, equip- 
ment, or management of the locomotive which caused 
the fire or to show the possibility, and consequent 
probability, that the fire was set by such locomo- 
tive,* even though such other locomotives had the 
same kind of appliances as the locomotive in ques- 


In many jurisdic- 


claimed to have been burned, used 
liquor to excess, sold it on the prem- 
ises, concealed in the hay in the barn, 
and had been seen to search for it 
with a lighted match, is relevant to 
the issue of cause of the fire. Pope 
v. Boston, éete., R. Co., 79 N.o. 52, 104 
A 408. (2) And in an action for de- 
struction of a warehouse by fire, evi- 
dence that a man had smoked a cig- 
arette in the warehouse about fifteen ~ 
hours before the fire held admissible. 
Union Seed, ete., Co. v. St. Louis, etce., 
R.-Co., 121 Ark. 585, 181 SW 898. 

[b] Evidence held too remote.—In 
an action for setting fire to plaintiff’s 
buildings by sparks from a locomo- 
tive, evidence that tramps were seen 
on the railroad track about two miles 
from the place of the fire about three 
hours before the fire is inadmissible 
because too remote and as not tending 
to show that the fire was not started 
by defendant’s locomotive. Stewart 
v. Illinois Cent. R. Co., 184 Ill. A. 412. 

4 Noyes v. Boston, etc., R. Co:, 213 
Mass. 9, 99 NE 457. 

5. Horton v. Louisville, ete. R. 
Co., 161 Ala. 107, 112, 49 S 423. 

“Examination of the locomotive was 
sufficiently near in point of time to the 
injury to render it a competent cir- 
cumstance to go to the jury upon the 
question of the condition of the en- 
gine at the time of the injury.” Hor- 
ton vy. Louisville, ete., R. Co., supra. 

6. Noyes v. Boston, etc., R. Co., 213 
Mass. 9, 99 NE 457 (evidence of this 
character would not raise a reasonable 
presumption that he had wantonly de- 
stroyed his mother’s property. It 
does not follow from common experi- 
ence that, because on one occasion in 
the past he may have done a particu- 
lar thing in a particular manner, on 
another occasion he would act in the 
same way). 

7. Henderson v. Philadelphia, etce., 
R. Co., 144 Pa. 461, 22 A 851, 27 AmSR 
652, 16 LRA 299; Morgan vy. Missouri, 
etc., Ri Co., 50 Tex. Civ: Al 420, 110: Sw 
978. And see cases infra notes 8, 9. 
po Ga ULIS. sea CXS ieselC iia @oumnye 
Hartford F. Ins. Co., 230 Fed. 801, 145 
CCA 111, 218 Fed. 990 mem, 133 CCA 
673 mem. 

Ark.—St. Louis, ete., R. Co. v. Jones, 
59 Ark. 105, 26 SW 595. 

Colo.—Crissey Lumber Go. y. Den- 
er elem aCo.. li Colon As 2p Game 

Fla.—Florida East Coast R. Co. vy. 
Smith, 61 Fla. 218, 55 S871. 

Ill.—Illinois Cent. R. Co. v. Bailey, 
222 Ill. 480, 78 NE? 833 [aff 127 Tl. 
A. 41]. 

Ind.—Cleveland, etc., R. Co. v. Loos, 
38 Ind. A. 1, 77 NE 948; Chicago, etc., 
R. Co. y. Ross, 24 Ind..A. 222, 56 INE 
451; Chicago, etc., R. Co. v. Gilmore, 
22 Ind. A. 466, 58 NH 1078. Contra 
dicta in Louisville, ete, R. Co. v. 
Lange, 138 Ind, A, 337, 41 NE 609; 
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tion.® 


the identified locomotive.?° 


Evansville, etc., R. Co. v. Keith, 8 
Ind. A. 57, 35 NE 296. 

Ind. T.—Missouri, ete., R. Co. v. 
Wilder, 3 Ind. T. 85, 53 SW 490. 


Kan.—Sprague v. Atchison, etc., R. 
Co., 70 Kan. 359,-78 P 828; Atchison, 
etc.,; R. -Co: v. Osborn, 58 Kan. 768, 


51 P 286 [overr without mention Atch- 
ison, etc., R. Co. v. Stanford, 12 Kan. 
354, 15 AmR 362; St. Joseph, etc., R. 
Co. v. Chase, 11 Kan. 47]. 

Mich.—Ireland vy. Cincinnati, etc., 
R. Co., 79 Mich. 163, 44 NW 426. See 
Budd Vv. Ann Arbor R. Co., 200 Mich. 
250, 166 NW 927. 

Miss. —Tribette v. Illinois Cent. R. 
Co., 71 Miss. 213, 13 S 899. 

Mo.—Campbell v. Missouri Pac. R. 
Co., 121 Mo. 340, 25 SW 936, 42 AmSR 

“630,25 RA 175. 
Nebr.—Bradley v. Chicago, etce., R. 
. Co., 90 Nebr. 28, 132 NW 725; Abbott 
Vv. Chicago, etc., Ri Co. 8s Nebr. 124, 
130 NW 4388. 

N. C.—Moore v. Atlantic Coast Line 
Re Co, L733 NwCy3il, 92 Shr isKerner 
v. Southern R. Co., 170 N. CG, 94, ee se 
998; Hygienic Plate Ice Mfg. Co. 
Raleigh, etc., R. Co., 126 N. C. 797, 
36 SE 279. 

Pa.—Sollenberger v. Pennsylvania 
R. Co., 285 Pa. 85, 131 A 661; Kalbach 
v. Philadelphia, etc., R. Co., 277 Pa. 
307, 121 A 204; Shelly v. Philadel- 
phia, etc., R. Co., 211 Pa. 160, 60 A 581; 
Shelly v. Philadelphia, etc., R. Co., 211 
Pa. 165, 60 A 582; Glaser v. Lewis, 
17 Phila. 345. 

Tex.—Nussbaum v. Trinity, etc., R. 
Co., 108 Tex. 407, 194 SW 1099; Moose 
v. Missouri, etc., R. Co., (Civ. A.) 179 
Sw 75 [writ of error granted 180 
Sw 225 (rev on other’ grounds 
(Commn. A.) 212 SW 645), and dist 
Texas, etc., R. Co. v. Rutherford, (Tex. 
Civ. A.) 68 SW 825 (in which it was 
held that where the case was tried by 
the court, the admission of such evi- 
dence is not reversible error because 
it will be presumed that the court dis- 
criminated between legal and illegal 
evidence)]; Nussbaum vy, Trinity, etc., 
R. Co., (Civ. A.) 149 SW 1083 [rev on 
other grounds 108 Tex. 407, 194 SW 
1099]; McFarland v. Gulf, etc., R. Co., 
(Civ. A.) 88 SW 450; San Antonio, 
etc., R. Co. v. Home Ins. Co., (Civ. A.) 
70 SW 999. Contra Ft. Worth, etce., 
R. Co. v. Ratliffe, 2 Tex. A. Civ. Cas. 
§ 681. 

Wis.—Allard v. Chicago, etc., R. Co., 
73 Wis. 165, 40 NW 685. 

See Ross v. Boston, ete., R. Co., 6 
Allen (Mass.) 87 (where it was said 
that the admissibility of such evi- 
dence would be open to question if 
offered solely in support of plaintiff’s 
case. The evidence was held admis- 
sible, however, to rebut defendant’s 
contention that no burning sparks 
from defendant’s locomotives so 
equipped and maintained could reach 
so far as to set fire to plaintiff’s prop- 
erty). 

[a] Reasons for rule.—(1) Evi- 
dence of fires caused by other locomo- 
tives is excluded because they are 
matters collateral to the issue, and not 
evidence of the imperfect condition or 
bad management of the particular lo- 
comotive. Jacksonville, etc., R. Co. v. 
Peninsular Land, etc., Co., 27 Fla. 1, 
157, 9" S 6620-17 LRA = 33,6 5.'5'(2)" Tt 
the engine was in a proper condition, 


However, in some jurisdictions, where the 
common-law rule of liability for fires set out by lo- 
comotives still prevails, apparently no distinction is 
made between identified and unidentified locomotives 
in respect of the admissibility of this class of evi- 
dence; in other words, if the evidence would be ad- 
missible in case of an identified locomotive, it would 
also be admissible in case of an unidentified locomo- 
tive, both to show negligence and the possibility, and 

’ consequent probability, that the fire was set out by 

And in a number of 
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for injuries by 


“it mattered not that every other 
engine,’ owned by the company, was 
without the proper appliances for pre- 
venting the ejection of coals and 
sparks. On the other hand, if this en- 
gine was dangerous, in this respect, 
it was of no consequence that all oth- 
ers upon the road were safe. Such 
being the case, it is manifest that all 
evidence going to prove defects in 
engines belonging to this company, 
other than the one alleged to have 
produced the injury complained of, 
was irrelevant to the issue pending, 
and should have been excluded.”’ Erie 
R. Co. v. Decker, 78 Pa. 293, 295. 

{b] Fire communicated by one of 
two or more locomotives.—(1) Where 
it is shown with reasonable certainty 
that one of two or more locomotives 
communicated the fire, it is immate- 
rial that it cannot be proved which 
one of them did so, but the inquiry 
should be confined to the equipment 
and management of the two locomo- 
tives, and evidence that at other times 
other locomotives had emitted sparks 
and caused fires is inadmissible. Tex- 
as, etc., R. Co. v. Hartford F. Ins. Co., 
230 Fed. 801, 145 CCA 111, 218 Fed. 
990 mem, 133 CCA 673 mem; Tribette 
v. Illinois Cent. R. Co., 71 Miss. 212, 13 
SW 899; Albert v. Northern Cent. R. 
Co., 98 Pa. 316; Gibbons v. Wiscon- 
sin Valley R. Co., 58 Wis. 335, 337, 17 
NW 132. But see supra § 1392. (2) 
“If it had been proved in this case, 
beyond a doubt, that one of these lo- 
comotives—either that of the freight 
or passenger train passing soon or im- 
mediately before the fire occurred— 
caused the fire, it could not add to the 
defendant’s liability by showing its 
habitual carelessness in respect to 
other locomotives; and if it had been 
proved that other locomotives on the 
same road caused other fires, at oth- 
er times and places, it would not be 
even presumptive evidence that the 
locomotives in question were insuffi- 
cient in any respect, or that they 
caused this particular fire.’ Gibbons 
v. Wisconsin Valley R. Co., supra. 

[c] In Missouri (1) the rule was 
formerly as stated in the text. Les- 
ter v. Kansas City, etc., R. Co., 60 Mo. 
265; Coale v. Hannibal, etc., R. Co., 60 
Mo. 227. (2) Subsequently the deci- 
sions so holding were expressly over- 
ruled in a decision not officially re- 
ported. Hoover v. Missouri Pac. R. 
Co., 16 SW 480. (3) But under exist- 
ing statutes, companies are made ab- 
solutely liable for injuries by fires set 
out by locomotives irrespective of 
negligence (see supra § 1245), so that 
the decisions in so far as they re- 
late to the admissibility of such evi- 
dence on the question of negligence 
are no longer of any importance. 

{d] In Porto Rico the rule stated 
in the text seems to have been adopted 
with some qualification. “In our judg- 
ment the best rule is that when the 
locomotive which caused the fire is 
identified the evidence should be lim- 
ited to it, but even then it should 
not be held that the rule is absolute, 
for a case might arise in which when 
the locomotive is identified it may be 
necessary, in order to judge of the 
conduct of the defendant, to know its 
general attitude regarding the usual 
and ordinary operation of its other 


jurisdictions, where the common-law liability is 
changed by statute making railroad companies liable 


fire set out by their locomotives, 


although not negligent,'? it is held that even though 
the locomotive causing the fire is identified, it is 
permissible to show for ‘the purpose of establishing 
the fact that the fire causing the injury was set out 
by such locomotive that other locomotives of the 
company at other occasions had set out fires or emit- 
ted sparks or coals capable of setting out fires.1? 


locomotives.” Garayalde v. American 
R. Co., 29 Porto Rico 550, 556. 

[e] Evidence that engineers were 
accustomed to punch holes in spark 
arresters is inadmissible where _the 
particular engine is identified. Les- 
ser Cotton Co. v. St. Louis, etc., R. Co., 
4) Meds. 1:33 252. CCA 95. 

9. Lesser Cotton Co. v. St. Louis, 
etc., R. Co., supra; Hoopeston First 
Nat. Bank v. Lake Erie, etc., R. Co., 
ES Ill. 36, 50 NE 1023 [aff 65 Ill. A. 
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1] 

10. Ala.—Payne v. Hargrove, 
Ala. 69, 89 S 166; Douglass v. Cen- 
tral of Georgia R. Co., 201 Ala. 395, 
78 S 457 [dist Louisville, etc., R. Co. 
v. Malone, 109 Ala. 509, 20 S 38]. 

Ga.—Atlantic, ete., R. Co. v. Sum- 
ner, 1384 Ga. 678, 68 SE 593; Inman v. 
Elberton Air-Line R. Co., 90 Ga. 663, 
16 SE 958, 385 AmSR 232; Louisville, 
etc., R. Co. v. Studdard, 34 Ga. A. 570, 
130 SE 5382. 

Ida.—Osburn v. Oregon R., etc., Co., 
15 Ida. 478, 98 P 627, 19 LRANS 742, 
16 AnnCas 879. And see Allen- Wright 
Furniture Co. v. Hines, 34 Ida. 90, 200 
P 889 (for dictum Sosa this 
view). 

Ky.—Chesapeake, etc., R. Co. 
Meak, 169 Ky. 775, 185 SW 160; Chace 
apeake, etc., R. Co. v. Snyder, 164 Ky. 
432, 175 SW 640; Louisville, ete., R. 
Co. v. Home Ins. Co., 146 Ky. 281, 142 
SW 398; Illinois Cent. R. Co. v. Hick- 
lin, 131 Ky. 624, 115 SW 752, 23 DRA 
NS 870; Illinois Cent. R. Co. v. Schei- 
ble, 73 SW 3825, 24 Kyl 1708; Ken- 
tucky Cent. R. Co. v. Barrow, 89 Ky. 
638, 20 SW 165, 5 KyL 518. 

Nev.—Longabaugh v. Virginia City, 
ete:, RR. Co., 9 Neves 271. 

N. H.—Boyce v. Cheshire R. Co., 42 
Nie He 97,243) Noe E6277. 

N. Y.—Sheldon v. Hudson River R. 
Co., 14 N. Y. 218, 67 AmD 155; Wheel- 
er v. New York Cent., etc., R. Co., 67 
Hun 639, 22 NYS 561; Westfall v. 
Brie R. Co., 5 Hun 75. 

Okl1.—St. Louis, ete., R. Co. v. Shan- 
fee 25 Okl. 754, 108 P 401, 21 AnnCas 
1 3 

Wash.—Asplund vy. Great Northern 
R. Co., 68 Wash. 164, 114 P 1043 [dist 
Noland v. Great Northern Ri Consok 
Wash. 430, 71 P 1098). 

Ww. Va.— Lafferty v. W. M. Ritter 
pee Co., 100 W. Va. 159, 130 SE 

See Gleason v. San Pedro, ete., R. 
Co., 49 Utah 405, 164 P 484 (prob- 
ably sustaining this view). 

11. See supra §§ 1245, 1248. 

12. Me.—Libby v. Maine Cent, R. 
Co., 116 Me. 231, 100 A 1025; Dun- 
ning v. Maine Cent. R. Co., 91 Me. 87, 
39 A 352, 64 AmSR 208; Thatcher v. 
pains Cent. Rr'Co., +85 “Men 502; "27 A) 

Mo.—Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802; Campbell 
v. Missouri Pac. R. Co:, 121 ‘Mo. 340, 25 
SW 936, 42 AmSR 530, 25 LRA 175; 
Young v. Hines, (A.) 229 SW 417; 
Pierce v. Deering Southwestern R. 
Go., (A.) 219 SW 715. 

Oh.—Toledo aes Recor 
Mauk, 29 O. C. 257, 

S. G.—Moore e9 Atlantic Coast Line 
RwiCo., W372 S. °C. 23819) 1357S 473) ioe 
Gill v. Seaboard Air Line R. Co., 87 
S. C. 178, 69 SE 156.. Compare McClin- 
tock v. Charleston, etc., R. Co., 83 S. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 
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[§ 1396] bb. Evidence Offered in Rebuttal. With- 
in limitations hereafter considered,'* whether or not 
the locomotive alleged to have caused the fire was 
identified, where defendant introduces evidence that 
a designated locomotive, or that all its locomotives, 
were properly equipped to prevent the escape of 
sparks and coals, and that a fire could not have orig- 


C. 58, 64 SE 1009 (where it was held 
that the exclusion of evidence of this 
character was not an abuse of discre- 
tion). 

Va.—Virginian R. Co. v. London, 
148 Va. 699, 1389 SE 328; Norfolk, ete., 
R. Co. v. Spates, 122 Va. 69, 94 SE 195 
[expl Norfolk, etc., R. Co. v. Briggs, 
103 Va. 105, 48 SE 521 (as having been 
decided before the enactment of the 
statute eliminating negligence as an 
ingredient of liability and stating that 
this case is no longer law)]. Before 
the enactment of the statute see Kim- 
ball v. Borden, 95 Va. 203, 28 SE 207; 
New York, etc.; R. Co. v. Thomas, 92 
Va. 606, 24 SE 264. 

13. See infra § 1397. 

14. U. S.—Texas, etce., R. Co. v. 
Rosborough, 235 U. S. 429, 35 SCt 117, 
Ooo ed. 299 [aff 209 Fed. 205, 126 CCA 


Ala.—Louisville, ete., R. Co. v. Ma- 
lone, 109 Ala. 509, 20 S 33. 

Ark.—Central Arkansas, ete., R. Co. 
v. Goelzer, 92 Ark. 569; 123 SW 781. 

Ga.—Georgia, etc., R. Co. v. Sum- 
mer, 133-Ga. 134, 65 SE 381; Tallulah 
Falls R. Co. v. Stribling, 20 Ga. A. 353, 
93 SE 161. ; 

Ill.—Illinois Cent. R. Co. v. McClel- 
land, 42 Ill. 355; Lake Hrie, etc., R. Co. 
Weiints:0129) Tl TAS e1tbo- Compare 
Hoopeston First Nat. Bank v. Lake 
Brie, ete., R. Co., 174 Ill. 36, 50 NH 
1023 (if evidence of this character is 
admissible at all where the locomotive 
causing the injury is identified, it 
should be offered as proof in chief as 
a part of plaintiff's original case, and 
that its exclusion upon rebuttal is a 
matter of discretion which cannot be 
reviewed on appeal). 

Iowa.—Russell v. Chicago, etc., R. 
Co., 195 Iowa 998, 191 NW 806, 192 
NW 267; Black v. Minneapolis, etce., 
R. Co., 122 Iowa 32, 96 NW 984. 

Ky.—Louisville, ete., R. Co. v. Brew- 
er, 170 Ky. 505, 187 SW 166; Chesa- 
peake, etc., R. Co. v. Hopkins, 145 Ky. 
689, 145 SW 45; Cincinnati, etc., R. 
Co. v. Sadieville Milling Co., 137 Ky. 
568, 126 SW 118. 

Me.—Duplissy v. Maine Cent. R. Co., 
112 Me. 263, 91 A 983; Jones v. Maine 
Cent. R. Co., 106 Me. 442, 76 A 710. 

Mass.—Bowen, v. Boston, etc. R. 
Co., 179 Mass. 524, 61 NE 141. 

Mich.—Tonn v. Michigan Cent. R. 
Co., 195 Mich. 645, 162 NW 272; Close 
vy. Ann Arbor R. Co., 169 Mich. 392, 135 
NW 346. ; 

N. H.—Bailey Lumber Co. v. Bos- 
ton, etc., R. Co., 78 N. H. 94, 97 A 555. 

N. J.—Goodman v. Lehigh Valley R. 
GOS INE olds SAND LO, 

N. C.—Whitehurst v. Atlantic Coast 
Line R. Co., 146 N. C. 588, 60 SE 648. 
Apparently contra Hygienic Plate Ice 
Mfg. Co. v. Raleigh, etc., R. Co., 126 
N. G. 797, 36 SE 279. 

Tenn.—Louisville, ete. R. Co. v. 
Fort, 112 Tenn. 432, 80 SW 429. 

Tex.—Missouri Pac. R. Co. v. Don- 
aldson, 73 Tex. 124, 11 SW 1633. St; 
Louis Southwestern R. Co. v. Wood, 
(Civ. A.) 192 SW 812 [dist Nussbaum 
vy. Trinity, etc., R. Co., (Civ. A.) 149 
Sw 1083 (rev on other grounds 108 
Tex. 407, 194 SW 1099) (where sim- 
jlar evidence was held inadmissible 
on the ground that such evidence was 
offered not in rebuttal, but in chief) ]; 
Galveston, etc., R. Co. v. Brune, (Civ. 
A.) 181 SW 547; Missouri, etc., RCo; 
vy. Patterson, (Civ. A.) 164 SW 442; 
St. Louis, etc., R. Co. v._ Benjamin, 
(Civ. A.) 161 SW 379; Freeman v. 
Nathan, (Civ. A.) 149 SW 248; Texas, 
etc., R. Co. v. Owen, 60 Tex. Civ. A. 
367, 128 SW 1139; Texas, etc., R. Co. 
v. Wooldridge, 59 Tex. Civ. A. 384, 126 
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character.!> 


SW 603; Texas Cent. R. Co. v. Qualls, 
58 Tex. Civ. A. 120, 124 SW 140; St. 
Louis Southwestern R. Co. v. Eccles, 
53 Tex. Civ. A. 125, 115 SW 648; Mis- 
souri, ete., R. Co., v. Dawson, (Civ. A.) 
109 SW 1110; Wilson v. Pecos, etc., 
R. Coy. 23, Tex. Civ. A. 706, 68 SW 
183; International, etc:,. R. Co. v. 
Newman, (Civ. A.) 40 SW 854. 

Vt.—Smith v. Central. Vermont R. 
Co., 80 Vt. 208, 67. A 535. 

[a] Rule applied.—(1) In an ac- 
tion for damages from fire caused by 
sparks from a locomotive, in which 
the identity of the locomotive, caus- 
ing the fire is uncertain, and in which 
defendant introduced evidence to 
show that all of its locomotives were 
equipped with proper spark arresters, 
it is proper to admit evidence that 
other fires in the vicinity were caused 
by sparks from defendant’s locomo- 
tives during the season when plain- 
tiff’s property was burned. Missouri, 
etc., R. Co. v. Dawson, (Tex. Civ. A.) 
109 SW 1110. (2) In an action for the 
destruction of a hotel and its contents 
by fire, where the company showed 
that its locomotive was equipped with 
a spark arrester in good condition, 
and called witnesses who expressed 
the opinion that sparks could not have 
been emitted that would have set the 
fire, a person living five houses from 
the hotel was properly permitted to 
testify as to finding a large quantity 
of cinders on her piazza the morning 
after the fire. Duplissy v. Maine Cent. 
R. Co., 112 Me. 263, 91 A 983. (8) Inan 
action for the value of wood and grass 
destroyed by fire by an identified loco- 
motive, where the evidence showed 
that all of defendant’s locomotives 
were equipped with the same kind of 
spark arresters, and defendant’s wit- 
nesses testified that the arresters 
were standard arresters in general use 
and of the latest improved pattern, 
and that the locomotive could not pos- 
sibly throw sparks through such ar- 
rester, evidence as to a fire started 
by sparks from a locomotive other 
than that claimed to have started the 
fire which destroyed plaintiff’s prop- 
erty was admissible as contradicting 
the testimony that sparks could not 
be thrown through the arrester used. 
Galveston, ete., R. Co. v. Brune, (Tex. 
Civ. A.) 181 SW 547. (4) Where de- 
fendant introduced evidence to show 
that ail of its locomotives were 
equipped with the most approved ap- 
paratus known for arresting sparks 
and that no properly equipped locomo- 
tive will throw sparks one hundred 
feet from the track, which was the 
distance from the track of the prop- 
erty claimed to have been set on fire 
by a spark from a locomotive, evi- 
dence for plaintiff is admissible that 
during the same year locomotives of 
defendant threw sparks over one hun- 


dred feet. Illinois Cent. R. Co. v. Mc- 
Clelland, 42 Ill. 355. (5) Where de- 
fendant introduced expert evidence ; 


that its locomotives were equipped as 
they were with wire screens which 
could not in the opinion of a witness 
throw a spark beyond thirty feet from 
the rail, it was not error to permit 
plaintiff in rebuttal to introduce tes- 
timony of specific instances where 
fires had been set by these locomotives 
varying from ninety-five to one hun- 
dred and fifty-two feet. Jones v. 
Maine Cent. R. Co., 106 Me. 442, 76 
A 710. (6) Where defendant, in un- 
dertaking to prove that two certain 
locomotives, at the time of the fire, 
were fitted with proper spark arrest- 
ing screens, and that these screens 
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inated from its locomotives, plaintiff may introduce 
in rebuttal evidence to show that on other occasions 
a particular locomotive or that other locomotives of 
defendant had set out fires or had thrown out sparks 
and coals capable of setting fires.** 
said, no other practical way to rebut evidence of this 
And.it has been held that, where de- 


There is, it is 


were then in good order, introduced 
evidence of a regular system of fre- 
quent and careful inspections of its 
locomotives, and a system of record- 
ing the results of such inspections, 
and the inspectors relied upon such 
records when they testified as to in- 
spections of the two locomotives in 
question shortly before and shortly 
after the fire, it was held erroneous 
to exclude evidence offered by plain- 
tiff in rebuttal, to show that during 
the period of the alleged invariable 
practice of frequent or careful inspec- 
tion the locomotives of defendant 
threw sparks in great numbers and 
of large size, and sparks such as to 
occasion fires to property adjacent to 
defendant’s railroad. Goodman v. Le- 
high Valley R. Co., 78 N. J. L. 317, 326, 
74 A 519 (“Evidence that would have 
shown that sparks in great numbers 
and of large size in fact came out of 
the engines of the company during 
the very period of the alleged invari- 
able practice of frequent and careful 
inspection, and sparks such as to oc- 
casion other fires to property adja- 
cent to the railroad, would have 
tended to show that the system, how- 
ever perfect in theory, was not care- 
fully adhered to in practice, and thus 
to discredit the défendant’s testimony 
respecting the efficiency of the inspec- 
tion of the two engines under inquiry 
at the particular times in question’). 
(7) Where, in an action for fires al- 
leged to have been negligently set out, 
defendant introduced evidence that 
the locomotives in use on its road, and 
particularly those pulling the train 
in question, were equipped with the 
latest and most approved spark ar- 
resters, plaintiff was entitled to show, 
in contradiction, that trains passing 
along the road at and near the same 
point had theretofore set fire to the 
the right of way and adjoining land, 
and that on the day in question sparks 
from the locomotives in question 
started the fire some fifty feet or more 
from the right of way. Chesapeake, 
etc., R. Co. v. Hopkins, 145 Ky. 689, 141 
Sw 45. (8) Where, in an action to 
recover damages resulting from a fire 
alleged to have been caused by the 
escape of sparks from a locomotive, 
an expert witness for defendant tes- 
tified that the locomotives and spark 
arresters which had been in use by 
defendant for more than a year be- 
fore the fire were such that it was im- 
possible for a fire to originate from 
sparks emitted from the engine, it 
was proper to permit plaintiff to re- 
but this testimony by proof that about 
a year before the fire other fires in 
that neighborhood were set by sparks 
from engines on defendant’s road. 
Louisville, etce., R. Co. v. Malone, 109 
Ala. 509, 519, 20 S 33 (“If the defend- 
ant’s counsel saw proper to elicit evi- 
dence as to all the engines in use by 
the defendant, and extending back 
over a period long before that of the 
injury, he thereby invited rebuttal 
evidence covering the entire period’’). 
(9) Where, in a suit for a fire caused 
by a locomotive, defendant insists 
that the spark arrester on the locomo- 
tive complained of was such that 
sparks would not probably escape, 
plaintiff may show that other similar 
locomotives similarly equipped and 
burning similar coal had thrown 
sparks within a short time of the fire 
in question when moving in that vi- 
cinity, and fires had resulted. Bailey 
Lumber Co. v. Boston, ete., R. Co, 78 
N. H. 94, 97 A 555. 

15. Tallulah Falls R. Co. v. Strib- 
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fendant introduced expert evidence that its locomo- 
tives as equipped could not throw sparks as far as 
the property claimed to have been set on fire by de- 
fendant’s locomotive, evidence was admissible in 
rebuttal to show that its locomotives had set out fires 
at even greater distances, although such fires were 
remote in point of time and place, the court holding 
that the objection to the evidence on this ground 
went to its weight and not to its admissibility.1® 

[§ 1397] cc. Limitations on Admissibility of Evi- 


dence—(aa) As to Time and Place. 


in above stated, evidence is admissible to show that 
defendant’s locomotives set out fires or emitted sparks 
or coals capable of setting out fires either before or 
after the fire complained of,'” evidence which does 
not fix a definite time is inadmissible.+® 
though no exact standard can be laid down as to 


ling, 20 Ga. A. 353, 93 SE 161. 

16. Jones v. Maine Cent. R. Co., 106 
Me. 442, 76 A 710. 

17. See supra §§ 13938, 1394. 

18. Southern R. Co. v. Stonewall 
Ins. Co., 177 Ala. 327, 58 S 313, AnnCas 
1915A 987; Nussbaum v. Trinity, etc., 
R. Co., 108 Tex. 407, 194 SW 1099 [rev 
(Civ. A.) 149 SW 1083]. 

19. Louisville, etc., R. Co. v. Home 
Ins. Co., 146 Ky. 281, 142 SW 398; 
Louisville, etc., R. Co. v. Fort, 112 
Tenn. 432, 80 SW 429. 

20. Brown v. Benson, 101 Ga. 753, 
29 SE 215; Henderson v. Philadelphia, 
ete., R. Co., 144 Pa. 461, 22 A 851, 27 
AmSR 652, 16 LRA 299. 

21. Gra Rock Spring Water Co. v. 
Central New England R. Co., 93 Conn. 
77, 105 A 350. 

22. Ala.—Southern R. Co. v. Stone- 
wall Ins. Co., 177 Ala. 327, 58°S 313, 
AnnCasl1915A 987; Birmingham R., 
ete., Co. v. Martin, 148 Ala. 8, 42 S 
618; Alabama Great Southern R. Co. 
v. Clark, 1386 Ala. 450, 34 S 917; Ala- 
bama Great Southern R Co. v. John- 
ston, 128 Ala. 283, 29 S 771. 

Fla.—Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S871. 

Ky.—Chesapeake, etc. R. Co. Vv. 
Richardson, 99 SW 642, 30 KyL 786. 

Me.—Libby v. Maine Cent. R. Co., 
116 Me. 231, 100 A 1025; Dunning v. 
Maine Cent. R. Co., 91 Me. 87, 39 A 
352, 64 AmSR 208; Thatcher v. Maine 
Cent. R. Co., 85 Me. 502, 27 A 519. 

Minn.—Davidson vy. St. Paul, 
R. Co., 34 Minn. 51, 24 NW 324. 

Or.—Manchester Assur. Co. v. Ore- 
gon R: Co.,)46..Or, 162, 79 P 60,114 
AmSR 863, 69 LRA 475. 

Pa.—Shelly v. Philadelphia, etc., R. 
Co., 211 Pa. 160, 60 A 581. 

S. C.—Moore v. Atlantic Coast Line 
Re Co, 137, S.C. 319, 135 SE. 473; Me- 
Gill v. Seaboard Air Line R. Co., 87 S. 
C. 178, 69 SE 156, 670. 

Tex.—Missouri Pac. R. Co. v. Don- 
aldson, 73 Tex. 124, 11 SW 163; Arey 
VaROt, huouis, .eLe:. RJsCo.. Clive. Ad) 
170 SW 802 [aff 107 Tex. 366, 179 SW 
860, LRA1916B 1065]; Galveston, etc., 
R. Co. v. Chittim, 31 Tex. Civ. A. 40, 
71 SW 294; Dillingham v. Whitaker, 
(Civ. A.) 25 SW 7238. 

23. Southern R. Co. v. Stonewall 
Ins. Co., 177 Ala. 327, 58 S 313, Ann 
Cas1915A 987; Chesapeake, étc., R. 
Co. v. Meak,.169 Ky. 775, 185 SW 160; 
Stowe v. Louisville, etce., R. Co., 140 
Ky. 291, 131 SW 4; Cincinnati, etc., 
R. Co. v. Sadieville Milling Co., 137 
Ky. 568, 126 SW 118; Pennsylvania 
@oiv,, Rossman;.13:Oh. Cir) Ct. 117, 
Oh. Cir. Dee. 119; Martz v. Cincinnati, 
etek. Co./ 12,Oh sCir 1Ct. 144.) 5eOh: 
Cir. Dec. 451; Lake Side, etc., R. Co. 
VanelL yw Os Obs CiryeCt: 322; 460Oh} 
Cir. Dec. 555. 

a4:--SSandy. Valley, sete, :-RiJCo.- ws 
Bentley, 175 Ky. 736, 740, 194 SW 
906; Alabama, ete., R. Co. v. Attna Ins. 
Co., 82 Miss. 770, 35 S 304; Farmers’ 


ete., 
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While, as there- 


And al- 


El., etce., Co. v. Hines, 294 Mo. 639, 
642, 243 SW 140 [cit Cyc]; Smith v. 
Chicago, ete., R. Co., 221 Mo. A. 715, 
716, 285 SW 524 [cit Cyc]; Tate v. 
St. Louis, etc., R. Co., 201 Mo. A. 212, 
209 SW 978; Smith y. Central Ver- 
mont R. Co., 80 Vt. 208, 67 A 535. 

“The trial court should confine the 
evidence of emission of large sparks 
by the company’s engines and the oc- 
currence of other fires along its right- 
of-way to such emissions and fires as 
took place within a reasonable time 
before and after the fire in question.” 
Sandy Valley, etc., R. Co. v. Bentley, 
supra. 

25. See cases infra this note; and 
note 26. 

[a] Evidence that fire was discov- 
ered few days before when a Similar 
train passed and when the wind was 
in the same direction is not too re- 
mote and is admissible. Barker v. 


Missouri Pace. R. Co., 89 ‘Kan. 573, 
132 P 156. 
[b] Thirty days.—In an action 


against two railroad companies oper- 
ating trains over the track of one of 
them for burning plaintiff’s property, 
evidence of other fires set by defend- 
ant’s locomotives within thirty days 
of the fire in question is admissible. 
Northern Pac. R. Co. v. Mentzer, 214 
Fed. 10, 130 CCA 404. 

{c] Six weeks.—The court erred 
in limiting evidence of other fires set 
by sparks from defendant’s locomo- 
tives to six weeks before the fire and 
six weeks thereafter, as greater lati- 
tude should be allowed in damp, rainy, 
snowy weather than in ‘dry weather. 
Morgan v. Louisville, ete., R. Co., 203 
Ky. 640, 263 SW 35. 

{d] Three or four months.—(1) 
Evidence that within three or four 
months prior to the fire in question 
other locomotives of defendant had 
set out fires in the same vicinity is 
admissible. Canadian Northern R. Co. 
v. Akre, 200 Fed. 955, 119 CCA 250. 
(2) Evidence of other fires set out by 
defendant’s locomotives within three 
months of the time of the destruction 
of the property sued for is admissible, 
where there is also proof of another 
fire within two months of the date of 
the fire in question and also another 
shortly thereafter. Louisville, eitc., 
R. Co. v. Guttman, 148 Ky. 235, 146 Sw 
731. (3) Butit has been held that evi- 
dence of a fire three months before 
and another four months after the 
fire in question was properly excluded 
in the absence of other fires during 
such period, since they were too re- 
mote in point of time to be of any as- 
sistance in determining the issue pre- 
sented. Stowe v. Louisville, ete. R 
Co., 140 Ky. 291, 131 SW 4. 

fe] Six months.—(1) It has been 
held erroneous to admit evidence that 
many of defendant’s locomotives 
which passed plaintiff's mill frequent- 
ly during a period of six months pre- 
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the period of time it will be proper to embrace in the 
inquiry,'® and reasonable latitude must be allowed 
because the purpose of such proofs would be defeat- 
ed if they were confined to the precise or exact time 
of the oceurrence,?° the evidence should be limited 
in point of time to facts haying some probative val- 
ue,?! and it has very generally been declared that evi- 
dence that locomotives of defendant had on other 
oeeasions set out fires or emitted sparks or coals 
capable of setting out fires must be limited to oceur- 
rences “at or about’’?? or “shortly before or after’? 
the time when the fire complained of occurred, or 
within a “reasonable time” thereof.*4 
limitation has been invoked, the decisions have not 
been altogether harmonious as to whether evidence 
of other fires was?° or was not?® admissible. 
been held that no exception is warranted because the 


Where this 


It has 


ceding the fire threw out sparks of the 
size of a hickory nut or larger, the 
view being taken that such evidence 
is too remote. Henderson v. Philadel- 
phia, etc., R. Co., 144 Pa. 461, 22 A 851, 
27 AMSR 652, 16 LRA 299. (2) On the 
other hand, it has been held that, 
Where the evidence showed that the 
inspection of the locomotives during 
a period of six months before and aft- 
er the fire was the same as at the time 
of the fire, the court properly per- 
mitted evidence of locomotives emit- 
ting sparks during the period of six 
months before and six months after 
the fire as circumstantial evidence 
bearing on the issue whether the fire 
was communicated by a locomotive. 
Ide v. Boston, etce., R. Co., 83 Vt. 66, 
74 A 401. 

{f] Ten months.—Evidence of the 
setting out of other fires ten months 
after the fire in question is admissible, 
it appearing that during that time the 
locomotives of defendant were, in re- 
spect of spark arresters, constructed 
in the same manner. Louisville, ete., 
ne v. Fort, 112 Tenn. 432, 80 SW 

{g] One year.—In an action for de- 
struction of a barn by fire from loco- 
motive sparks, evidence that a year 
before this fire sparks from the same 
track had blown into and set fire to 
the same barn is admissible. Thomp- 
son v. St. Louis-San Francisco R. Co., 
(Mo. A.) 268 SW 885. 

26. See cases infra this note; 
supra note 25. y 

[a] One or two years.—Evidence 
of fires set out a year or two before 
the fire in question is not admissible 
where it does not appear that at that 
time the construction and equipment 
of the locomotive was the same as at 
the time of the fire. Louisville, etce., 
eee: v. Fort, 112 Tenn. 432, 80 SW 

[b] Four years.—In an action for 
destruction of plaintiff’s dwelling by 
fire set by sparks from defendant rail- 
road’s locomotive, evidence that four 
years previously sparks from one of 
the railroad’s locomotives had set fire 
to a building a certain distance from 
the tracks in the same neighborhood 
held inadmissible, in the absence of 
evidence as to other fires during the 
four years, the evidence being too re- 
mote. Carroll v. St. Louis-San Fran- 
cisco R. Co., (Mo. A.) 290 SW 647. To 
same effect. Tate v. St. Louis, ete., R. 
Co., 201 Mo. A. 212, 209 SW 978. 

[ec] Six or seven years.—In an ac- 
tion for damages to a warehouse by 
fire started by a locomotive, evidence 
of a fire communicated to an old ware- 
house by a locomotive some six or 
seven years previous, with no show- 
ing that it was the same locomotive 
or even the same class of locomotives, 
was too remote to be admissible. 
Farmers’ El., ete., Co. v. Hines, 294 
Mo. 639, 243 SW 140. 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1897-1400] 
evidence shows a continuous series of similar acts 
and occurrences for years before the fire complained 
of, thus indicating a perpetuation of faulty conditions 
originally existing;?* but a contrary view has also 
been taken.?§ 

Place. It has generally been held that evidence 
of the character under consideration?® should be 
confined to other fires or emissions of sparks and 
coals at or near the place of the fire causing the in- 
jury complained of,?° and that evidence that defend- 
ant’s locomotives emitted sparks at other places not 
definitely located is inadmissible.*+ 

[§ 1398] (bb) As to Similarity of Construction, 
Equipment, Repair, and Management. According 
to some decisions, to render applicable the rule au- 
thorizing the admission of evidence of the setting out 
of fires or the emission of sparks or cinders capable 
of setting out fires by defendant’s locomotives on 
other oceasions,*? it is not essential to show that the 
locomotives were of the same or similar construc- 
tion, equipment, state of repair, and management as 
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those supposed to have set out the fire or in use at 
the time of the fire complained of.** However, many 
decisions hold directly to the contrary.** 

[§ 1399] (cc) Other Limitations. According to 
some decisions, evidence that defendant’s locomo- 
tives had on other occasions set out fires or emitted 
sparks or coals capable of setting out fires is not ad- 
missible unless it be shown that conditions were the 
same as at the time of the fire complained of:°° On 
the other hand, other decisions hold that, to render 
this evidence admissible, it is not essential to show 
that the condition of the weather or the direction 
of the wind was the same;*® any difference, it is 
said, merely affects the probative force of the evi-. 
dence and not its admissibility.?” 

[§ 1400] (c) Emission of Sparks of Unusual Size 
or Quantity. To show negligence in the equipment 
or handling of the locomotive which set out the fire 
causing the injury complained of, it may be shown 
that at the time of the fire sparks of unusual size 
or quantity were observed to escape from the locomo- 


[d] Seven years.—Evidence as to 
fires caused seven years previous to 
the fire complained of is inadmissible. 
Galveston, ete, R. Co. v. Rheiner, 
Chex. Civ. A.) 20°15 Wi 9d. 

[fe] Ten or twelve years.—EFEvi- 
dence of fires ten or twelve years be- 
fore’ the fire complained of is not ad- 
missible. Louisville, etc., R. Co. v. 
Miller, 109 Ala. 500, 19 S 989. 

27. Southern R. Co. v. Stonewall 
Ins. Co., 177 Ala. 327, 58 S 313, AnnCas 
1915A 987; Henderson v. Philadelphia, 
etc., R. Co., 144 Pa. 461, 22 A 851, 27 
AmSR 652, 16 LRA 299. 

28. Philadelphia, etce., R..Co, v. 
Green, 32 Del. 78, 119 A 840 [disappr 
Henderson vy. Philadelphia, ete., R. 
Co., 144 Pa. 461, 22’A 851, 27 AmSR 
652, 16 LRA 299 (where it was held 
that it is error to admit testimony of 
other fires frequently occurring dur- 
ing a period of six months previous 
to the fire complained of)]; Cincin- 
nati, ete., R. Co. v. Alexander, 209 Ky. 
338, 227 SW 886. See Stowe v. Louis- 
ville, ete., R. Co., 140 Ky. 291, 293, 131 
Sw 4 (‘Had it been shown that, be- 
tween the time of these remote fires 
and the fires complained of, there were 
other fires, thus raising a strong pre- 
sumption of continued negligence up- 
on the part of the railroad company, 
the evidence of the two fires referred 
to might have been properly ad- 
mitted’); Smith v. Chicago, etc., R. 
Co., 221 Mo. A. 715, 285 SW 524; Tate 
v. St. Louis, etc., R. Co., 201 Mo. A. 
212, 209 Sw 978 (in poth of which 
it was said that evidence of this 
character should be confined to those 
occurrences happening reasonably 
near the time of the fire complained 
of ‘unless a series of occurrences of 
this sort be shown’’); Field v. New 
York, ete; Re 'Co., 32 Ne Y. 339), 349 
(‘The more frequent these occur- 
rences, and the longer time they had 
been apparent, the greater the negli- 
gence of the defendants; and such 
proof would disarm the defendants of 
the excuse, that on the particular oc- 
casion the dropping of fire was an un- 
avoidable accident’). 

29. See supra §§ 1393, 1394. 

30. Ala.—Louisville, etc., R. Co. v. 
Miller, 109 Ala. 500, 19 S 989. 

Ga.—-Brown v. Benson, 101 Ga. 758, 
29 SE 215. 

Ida.—Fodey v. Northern Pac. R. Co., 
21 idas (13,023) P ssid. 

Me. —Dunning v. Maine Cent. R. Co., 
91 Me. 87, 39 A 352, 64 AmSR 208; 
Thatcher v. Maine Cent. R. Co., 85 Me. 
502, 27 A519. 

Oh.—Pennsylvania Co. v. Rossman, 
ASROHMOIM C tial Lien OngCins Dees 159. 

Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P $47. 


31. 
Cor, 


Nussbaum v. Trinity, etc., R. 
108 Tex. 407, 194 SW 1099 [rev 
(Civ. A.) 149 SW 1083]. 

32. See supra § 1395. 

33. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U.S. 454, 23 L. ed. 356. 

Ark.—Bush v. Taylor, 130 Ark. 522, 
197 SW 1172, 7 ALR 262. 

Del.—Philadelphia, ete., R. Co. v. 
Green, 32 Del. 78, 119 A 840. 

Me.—Libby v. Maine Cent. R. Co., 
116 Me. 221, 100 A 1025. 

Mo.—Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802; Camp- 
bell v. Missouri Pac. R. Co., 121 Mo. 
340, 25 SW 936.42 AmSR 530, 25 LRA 
175; Young v. Hines, (A.) 229 SW 417; 
Hudspeth v. St. Louis, etce., R. Co., 172 
Mo. A. 579, 155 SW 868. 

Mont.—Missoula Trust, ete., Bank 
v. Northern Pac. R. Co., 76 Mont. 201, 
245 P 949; Diamond v. Northern Pac. 
R. Co., 6 Mont. 580, 13. P 367. 

[a] Probative force, it is said, -is 
for jurors, in the determination of 
which they have the right, and it is 
their duty to consider the difference, 
if any, in the condition of the locomo- 
tive. Missoula Trust, ete., Bank v. 
Northern Pac. R. Co., 76: Mont.: 201, 
245 P 949; Diamond v. Northern Pac. 
R. Co., 6 Mont. 580, 3 P 367. 

34. Ala.—Payne v. Hargrove, 206 
Ala. 69, 89 S166; Douglass v. Cen- 
tral of Georgia R. Co., 201 Ala. 395, 
78 S 457; Louisville, ete., R. Co. v. 
Miller, 109. Ala. 500, 19 S 989. 

(Ga.—Inman v. Elberton Air-Line R. 
Co., 90 Ga. 663, 16 SE 958, 35 AmSR 
232; Louisville, ete., R. Co. v. Stud- 
dard, 34 Ga. A. 570, 130 SE 532. See 
Atlantic, etc., R. Co. v. Sumner, 134 
eae 673, 68 SE 593. 

H.— Boyce v./-Cheshire™-R. ‘Co.; 
42°N. He oT toe Ne Eo o ue 

N. Y.—Buhrmaster v. New York 
Gents .etes RCo; ans App. Div. 62, 
158 NYS 712; O’Reilly v. Erie R. ‘Co., 
72 App. Div. 228, 76 NYS 171; Wheel- 
er v. New York Cent., etc., R. Co., 67 
Hun 639, 22 NYS 561. 

Okl.—St. Louis, ete, R. Co. vy. 
Whale, 25 Okl. 852, 108 P 403; St. 
Louis, ete., R. Co. v. Shannon, 25 Okl. 
754, 108 P 401, 21 AnnCas 1209. 

Wis.—Menominee River Sash, etce.. 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447, 65 NW 176. 

See Mills v. Louisville, etc.,’R. Co., 
116 Ky. 309, 76 SW 29, 25 KyL 488 (in 
connection with other evidence to 
show that plaintiff's house was set on 
fire by a passing locomotive, it may 
be shown that a few days before a 
fence as far from the track as the 
house took fire from sparks from a 
passing locomotive, where it was 
shown that the locomotives were un- 
der unity of management, that the 
screens used in all were the same, 


and that all the locomotives were in 
substantially the same condition as 
to safety from sparks. Such evidence 
tended to show that the house, al- 
though far from the track, might 
have been set afire in the same way); 
Louisville, etc., R. Co. v. Short, 110 
Tenn. 713, 77 SW 936 (in an action for 
damages from fire caused by sparks 
from its locomotives, where evidence 
of the setting of other fires by other 
locomotives is offered, such evidence 
is competent if it appears that the 
other locomotives were of similar 
construction to the one in question. 
But w'here the evidence of other fires 
caused by other locomotives shows 
that such fires occurred a year or 
more before the fire in question, and 
it does not appear that the locomo- 
tives alleged to have set out the other 
fires were of similar construction to 
those in use by the railroad company 
at the time of the fire complained of, 
such evidence is incompetent and its 
admission constitutes reversible er- 


rors 
35. Douglass v. Central of Geor- 
gia; Ru Co4201 Alas395~ 378 Sas 75 


Buhrmaster v. New York Cent., etc., 
R. Co., 178 App. Div. 62, 158 NYS 712; 
O'Reilly v. Erie R. Co., 72 App. Div. 
228, 76 NYS i71; Moore v. Atlantic 
Coast Line R. Co., TTS: (CrSh9 aie 


SE 473; porene v. Seaboard Air Line 
Rit Co: SAC. L7T8 69 Shes GO TOs 
[a] Por instance, the fact that a 


locomotive hauling a freight train up- 
grade emitted sparks and set fire to 
wood did not justify an inference that 
a passenger train running down-grade 
would do the same thing. McGill v. 
Seaboard Air Line R. Co., 87 S. C. 178, 
69 SE 156, 670. 

[b] ‘Weather conditions.—Buhr- 
master v. New York Cent., ete., R. Co., 
173, App? ‘Div. 62, 158 NYS 712° Moore 
v. Atlantic Coast Line RECOV ESeESe 
C3195 '135 SE 473: 

36. Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802; Young 
v. Hines, (Mo. A.) 229 SW 417; Cun- 
ningham v. St. Louis, ete., R. Co., 172 
Mo. A. 590, 155 SW 871; Hudspeth Vv. 
St. Louis, etc., Re Cos 172 Mo. Ay 519; 
155 SW 868. See Atchison, etc., R. 
Co. v. Stanford, 12 Kan. 354, 15 AmR 
362 (it is not necessary that all the 
conditions of wind, weather, and 
everything else connected with the 
passage of each of the locomotives 
previously passing shall be exactly 
like all the conditions of wind, weath- 
er, and everything else connected 
with the passing of the locomotive 
which caused the fire, in order that 
such proof may be admitted in evi- 
dence). 

37. Young v. Hines, (Mo. A.) 229 
SW 417. 
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tive;*® and, for this purpose, a witness may testify 
that the locomotive threw out more sparks than he 
had ever seen thrown out by other locomotives gen- 
erally,®® or that he had observed other locomotives 
of defendant just prior to the fire and that they did 
not emit as many sparks as the locomotive in ques- 
tion.*° But, in order to authorize the admission of 
evidence that the locomotive claimed to have set out 
the fire emitted sparks of unusual size several months 
after the fire in question, it is necessary to show ei- 
ther that sparks of that size could be emitted through 
faults of construction in the locomotive*? or that the 
locomotive was in the same condition of repair as 
when the fire in question occurred.42 And where 
it is alleged that the spark arrester of the locomotive 
setting out the fire was out of repair, evidence that 
other ‘locomotives of defendant equipped with simi- 
lar spark arresters emitted sparks of unusual size 
is inadmissible to show that the spark arrester of 
the locomotive in question was out of repair.*? 
Where no particular locomotive is identified as hav- 
ing set out the fire, evidence that a few days before 
the fire a designated locomotive passing plaintiff's 
premises cast out sparks of unusal size and that a 
few days thereafter large holes were found in the 
sereen of the spark arrester is admissible.** So also, 
where the locomotive setting out the fire is not iden- 
tified, evidence that for several months before and 
after the fire defendant’s locomotives emitted sparks 
in unusual quantity and size is admissible, where 
admittedly competent evidence connected such re- 
mote conditions to, and tended to establish defend- 
ant’s negligence with, the fire in question.*® To re- 
fute a charge of negligence based on the emission of 
sparks of unusual size or in unusual quantities, de- 
fendant may show that at the place where the fire 
occurred the grade was steep and that by reason 
thereof the locomotive necessarily emitted sparks of 
unusual size and quantity.*® 

[§ 1401] (d) Rate of Speed of Locomotives. Hvi- 
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dence of the rapid speed of the locomotive setting 
out the fire at the time and place of the fire is admis- 


sible as tending to show that more fire than usual - 


was being used and that its escape was more proba- 
ble,*7 although it has been held that evidence of the 
speed of such locomotive at a point a mile and a 
half or two miles from the scene of the fire is irrele- 
vant and inadmissible.4® Where it was.shown at 
the time of the fire that the train was running sev- 
eral miles in excess of the rate fixed by the company’s 
time-table several years later, and there was no 
evidence to show that there was any change in the 
condition of the roadbed and the traffic between the 
two dates that would affect the speed of its trains, 
and no apparent reason why a greater speed was 
permissible at one time than at another, the time- 
table was admissible as tending to show what de- 
fendant regarded as a reasonable rate of speed at 
the time of the fire and that the rate of speed of the 
train was unreasonable and excessive.*® 

Rate in excess of prescribed limit. Where a stat- 
ute makes a company liable for injuries sustained 
by running its trains in excess of a prescribed lim- 
it, the statute is admissible on the question of negli- 
gence in the running of the train.®® It has been held 
that evidence that defendant’s trains were usually 
run past the place where the fire originated at a 
greater rate of speed than allowed by ordinance is 
admissible;°! and that an ordinance regulating the 
speed of locomotives in a city is admissible on the 
issue of whether defendant negligently exceeded the 
speed limit, thus causing a greater volume of sparks 
to be emitted by the greater exhaust occasioned ;°? 
but there is authority to the effect that, in actions of 
the character under consideration, a municipal ordi- 
nance is not admissible for any purpose.*? 

[§ 1402] (e) Character of Fuel Used.*4 On an 
issue as to whether defendant was negligent in not 
using oil as a fuel instead of ecoal,®® evidence that 
two other. railroad lines had from year to year re- 


38. Ala.—Louisville, etc., R. Co. v. 
Sherrill, 152 Ala. 213, 44 S 631; Bir- 
mingham R., etc., Co. v. Hinton, 141 
eater 606, 37. S 635; Louisville, etc., 

Co. v. Marbury Lumber Co., 132 
mi 520, 32 S 745, 9090 AmMSR 917. 

Ky. —Louisville, etce., R. Co. v. Sam- 
uels; 57 SW 235, 22 KyL 303. 

Mont.—Orient Ins. Co. v. Northern 
Pac. R. Co., 31 Mont. 502, 78 -P 1036. 

Or.—Anderson vy. Oregon R. Co., 45 
Or, 211, 77 P 119. 

Wis.—Brusberg v. Milwaukee, etc., 
R: Co., 55 Wis. 106, 12 NW 416. 

See Gleason v. San Pedro, etc., R. 
Co., 49 Utah 405, 164 P 484 (where live 
sparks are thrown out in unusual or 
in large quantities of large or unusual 
sizes and are carried a considerable 
distance from the railroad track, the 
evidence may be admitted as tending 
to show that the locomotives were not 
properly equipped with proper spark 
arresters, or were out of repair, or 
were improperly operated by the en- 
gineer and fireman). 

fa] Necessity of identifying loco- 
ledver vere negligent construc- 
tion or repair of an engine is proposed 
to be shown by the fact that large 
sparks were thrown from it, there 
must be evidence identifying the en- 
gine claimed to be out of repair with 
the one which threw the _ sparks. 
“Proof that one engine threw sparks 
on one occasion is not proof that an- 
other engine threw sparks on an en- 
tirely different occasion. Allen v. 
Chicago, ete., R. Co., 145 Wis. 263, 265, 
129 NW 1094. 
39. Louisville, etc., R. Co. v. Sher- 


rill, 152 Ala. 213, 44 S 631; Orient Ins. 
Co. v. Northern Pac. R. Co., 31 Mont. 
502, 78 P 1036; Brusberg v. Milwau- 
kee, etc., R. Co., 55 Wis. 106, 12 NW 
416. Contra Louisville, ete., R. Co. v 
Davis, 200 Ala. 219, 75 S 977. 

40. Louisville, ete., R. Co. v. Sher- 
rill, 152 Ala. 213, 44 S 631; Sherrill 
v. Louisville, ete., R. Co.,.148 Ala. 1, 
448 153. 

41. Collins v. New York Cent., etc., 
R. Co., 109 N. Y. 243, 16 NE 50. 

42. Collins v. New York Cent., etc., 
R. Co., supra. 

43. Chandler v. Rutland R. Co., 140 
App. Div. 68, 124 NYS 1046. 

44. Knickerbocker Ice Co. v. Penn- 
sylvania R. Co., 253 Pa. 54, 97 A 1051. 

45. Cincinnati, etc., R. Co. v. Alex- 
ander, 209 Ky. 338, 272 SW 886. 

46. Flinn v. New York Cent., etc., 
R. Co.,- 142 Ni ¥. 11; 19, 36 NE 1046; 
Frier v. Delaware, ete., Canal Co., 86 
Hun 464, 33 NYS 886. 

“Under such circumstances the fact 
of the emission of large quantities of 
sparks furnishes no evidence what- 
ever to charge the defendant with 


negligence.”’ Flinn v. New York 
Cent., etc., R. Co., supra. 

47. Missouri, etc., R. Co. vi. Me- 
Call, (Tex. Civ. A.) 1483 SW 188. See 


Gandy v. Chicago, etc., R. Co., 30 Iowa 
420, 6 AmR 682 (as sustaining this 
view). 

48. Norfolk, etc., R. Co. v. 
103 Va. 105, 48 SE 521. 

49. Norfolk, etc., R. Co. v. Thomas, 
110 Va. 622, 66 SE 817. 

50. ‘Craig v. Yazoo, etc., R. Co., 209 
Ill. A. 599. See Martin ,v. Western 


Briggs, 


Union R. Co., 23 Wis. 437, 99 AmD 189 
(as sustaining this view). 
51. Bennett v. Missouri, etc., R. 
Cos dA aNexc a CiviscAng4 2735032 Sw 834. 
52. Southern R. Co. v. Stonewall 
Ins. Co., 177 Ala. 327, 58S 313; Ann 
Cas19i5A 987. See Lake Brie, etc., 
R. Co. v. Middlecoff, 150 Ill. 27, 37 NE 
660 (an ordinance limiting the speed 
of trains in a city is admissible where 
it is shown that the fire was caused 
by sparks from a locomotive while 


running through the city at a high | 


rate of speed, and that such rate of 
speed was apt to cause more sparks to 
be emitted, a violation of the ordi- 
nance being alleged in the declara- 
tion). 

53. Louisville, ete., R. Co. v. Dal- 
ton, 102 Ky. 290, 296, 48 SW 431, 19 
KyL 1318. 

“There can be no recovery of dam- 
ages in this State against railroad 
companies in cases of this kind ex- 
cept because of negligence. This isa 
question of fact to be established by 
proof. Negligence can not be fast- 
ened on the carrier by some local 
police regulation. Punishment may 
be imposed for violation of such ordi- 
nances, but in civil suits there are 
well-defined methods of establishing 
the facts which authorize a recovery, 
and we can not depart from these 
methods without doing violence to 
well-settled principles.” Louisville, 
etc., R. Co. v. Dalton, supra. 
iapat Burden of proof see supra § 
55. See supra § 1268. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1402-1406] 


duced the number of their oil burning locomotives 
and increased the number burning coal was admissi- 
ble where it was shown that such roads, with defend- 
ant, formed a portion of one system of railways and 
had but one fuel agent for the entire system.®* Also 
it has been held that evidence that the coal used in 
defendant’s locomotives burned slowly and retained 
fire for a considerable length of time is relevant and 
material.°* 

[§ 1403] (4) Physical Possibility of Sparks Set- 
ting Out Fire. Where an issue is raised as to wheth- 
er it was physically possible for sparks or cinders to 
have been carried far enough to eause the fire in 
question, evidence as to how high and how far other 
locomotives of defendant had been seen to throw 
cinders or sparks,®® or that other locomotives of de- 
fendant had emitted sparks which were carried to a 
greater distance than those claimed to have destroyed 
plaintiff’s property,°® is admissible. And the limi- 
tations as to time of the occurrences, applicable to 
evidence tending to prove negligence in the operation 
or equipment of a locomotive,®° do not apply to evi- 
dence offered for this purpose.*? 

[§ 1404] (5) Fires Not Shown To Have Been 
Caused by Locomotives or Trains. Evidence that 
fires had oceurred on the line of defendant’s road 
other than the one which destroyed plaintiff’s prop- 
erty is not adinissible for any purpose where it is 
not shown that these fires were caused by defendant’s 
locomotives,°? or that they occurred from the oper- 
ation of defendant’s trains.°? Evidence of other 


fires is admissible only by showing the same to have | 


seasonably followed in the wake of a locomotive from 
whose stacks sparks were being emitted.®+ 

[§ 1405] (6) Combustibles on Property of Rail- 
road. As elsewhere shown, it is the duty of a com- 
pany to use ordinary or reasonable care and diligence 
to keep its track and right of way reasonably free 
from combustible matter likely to be ignited from 


56. Nacogdoches Compress Co. v. 
Texas, etc., 
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so nearly to the time of the accident. 
It was not the alleged negligence re- 


(5170: 3h. 1227 


sparks from passing locomotives and communicate’ 


fire to the premises of others.°° Where defendant 
is charged with negligence in failing to perform this 
duty, evidence is admissible to show that defendant 
allowed combustible material to accumulate on its 
right of way or other property at the place where the 
fire causing the injury started,®* except where there 
is uncontradicted evidence that the fire was set on 
plaintiff’s land and not on the right of way.°7 And 
evidence that the right of way and track at points 
other than that at which the fire in question was set 

ut, but in the same locality, were encumbered with 
combustible material, is admissible as tending to 
show negligence in failing to keep the track and right 
of way clear of such materials at the point where the 
fire started.° So evidence that there was combus- 
tible material on the right of way may be shown as 
bearing upon the degree of care necessary in op- 
erating the locomotive.®® 

Other fires. It has generally been held that, where 
defendant is charged with negligence in permitting 
combustible matter to accumulate on its right of 
way, evidence of other fires at the same place,’° or 
at other times before or after, but near the time of the 
fire in question and at other places in the vicinity 
of the fire in question,’+ is admissible to prove this 
fact, but there is some authority to the contrary of 
the last proposition.’*. So it has been held that 
evidence of fires near the place in question and about 
a month before is admissible to show, negligence in 
failing to use proper appliances to prevent the es- 
cape of fire.7? 

Escape of fire set out to clear right of way. Where 
negligence is charged in failing to prevent the es- 
cape of fire properly set out to clear the right of 
way of combustible material, evidence of other fires 
from the same cause within a few days of the fire in 
question is proper.’ 

{[§ 1406] (7) Competency and Qualification of 


by law imputed to the company, and, 
therefore, the admission of a notice 


R. Co.,. (Tex. Civ. A.) 143 
SW_ 302 


Abbott v. Chicago, etc., R. Co., 
88 Nebr. 727, 130 NW 438. 
3 58. Cincinnati, etc., R. Co. v. Win- 

kle, 148 Ky. 726, 147 SW 746. 

59. Louisville, etc., R. Co. v. Brew- 
er, 170 Ky. 505, 186 SW 166; Budd v. 
Ann Arbor R. Co., 200 Mich. 250, 166 
NW 927; Hoskinson v. Central Ver- 
mont R. Co., 66. Vt. 618, 30 A 24; Pig- 
got v. Bastern Counties R. Coss ne: 
B: 229, 54 ECL 229, 136 Reprint 92. 
See Crist v. Erie R. Cos; 58) Ne LY. .638 
(as sustaining this view). 

60. See supra § 1397. 

61. Louisville, etc., R. Co. v. Brew- 
er, 170 Ky. 505, 186 SW 166. 

[a] Reason for rule.—‘'The de- 
termination whether an engine, iden- 
tified or not, at a particular time, was 
emitting cinders, depends, of course, 
upon the operation and equipment of 
the engine, and because of frequent 
changes in the condition and equip- 
ment of engines it has been held that 
the evidence upon this question, to 
have any probative value, must be 
confined to within a reasonable time 
of the fire complained of. But the 
determination of how far cinders from 
a locomotive will carry does not de- 
pend materially upon the equipment 
or operation of the engine, and hence 
is but little, if at all, affected by 
changes in these respects. The dis- 
tance a cinder, retaining enough heat 
to set a fire may carry, depends al- 
most exclusively upon the weather 
conditions and velocity of the wind at 
the time, so we can see no good rea- 
Son why evidence of the distance live 
cinders can travel ought to be limited 


sulting from the equipment or man- 
agement of the locomotive, but was 
the consequences of physical laws 
that such evidence was meant to 
prove.’ Louisville, ete., R. Co. v. 
Brewer, 170 Ky. 505, 509, 186 SW 166. 

62. Louisville, etc., R. Co. v. Mil- 
ler, 109 Ala. 500, 19 S 989; St. Louis, 
ete;; Ri, Co; ve Jones, 59 Ark. 105, 26 
SW 595; Mt. Emily Timber Co. Vv. 
Oregon-Washington R., etc., Co., 82 
Or..185, 161 P 398. 

63. St. Louis, etc., R. Co. v. Jones, 
59 Ark. 105, 26 SW 595; Hawley v. 
Sumpter R. Co., 49 Or. 509, 90 P 1106, 
12 LRANS 526. 

64. Mt. Emily Timber Co. v. Ore- 
gon-Washington R., etc., Co., 82 Or. 
185,-161 BP’ 398. 

{a] Thus the rule justifying the 
admission of evidence of other fires 
set by defendant’s locomotives does 
not admit testimony to the effect that 
twelve days or so after the fire a wit- 
ness saw burned-over areas within 
the right of way, there being no testi- 
mony of the passing of engines at or 
immediately prior to the ignition of 
the fire. Mt. Emily Timber Co. v. 
Oregon-Washington R., ete., Co., 82 
Or. 185, 161. P 398. 

65. See supra § 1271. 

66. Crissey, etc., Lumber Co. v. 
Denver, etc., R. Co., 17 Colo. A. 275, 
68 P 670; Whiting v. Chicago, etc., R. 
Co., 5 Dak. 90, 37 NW 222; Wabash R. 
Co. v. Miller, 158 Ind. 174, 61 NE 1005; 
St. Louis, ete., R. Co. v. Richardson, 
47 Kan. 517, 28 P 183. 

[a] Notice —A knowledge of the 
actual condition of its right of way is 


given by a ranger to the company of 
dangerous accumulations of combusti- 
ble material on the right of way, if er- 
roneous, is not prejudicial. Corvallis 
etc., R. Co. v. U. S., 191 Fed. 310, 113 
Conve 


CCA 54. 
Eve : Staf- 
A.) 31 SW 319, 


67. Missouri, etc., 
ford, (Tex. Civ. 

68. ‘Northern Pac. R. Co. v. Lewis, 
51 Fed. 658, 2 CCA 446 [rev on other 
grounds, 162 'U. S. 366, 16 SCt 831, 40 
L. ed. 1002]; Wabash R. Co. v. Miller, 
158 Ind. 174, 61 NE 1005. 

69. Cantlon v. Eastern R. Co., 45 
Minn. 481, 48 NW 22. 

70. Snyder v. Pittsburgh, ete, R. 
Cot LL Wis. Viab Lie 

71. Wabash R. Co. v. Miller, 158 
Ind. 174, 61 NE 1005; Pittsburgh, ete., 
R. Co. v. Indiana Horseshoe Co., 154 
Ind. 322, 56 NE 766; Pure Oil Co. v. 
Chicago, etc., R. Co., 56 Mont. 266, 185 
P 150; Texas, etc., ’R. Co. v. Ruther- 
ford, 28 Tex. Civ. ‘A. 590, 68 SW 825; 
International, etc., R. Co. v. Newman, 
(Tex. Civ. A.) 40 SW 854; Abrams v. 
a. ete: RR. Co.,427, Wash. 507, 68 


72. Lake Erie, etc., R. Co. v. Mil- 
ler, 24 Ind. A. 662, 57 NE 596; Aber- 
nathy Vv. Emporia Mfg. Co., 122 Va. 
406, 95 SE 4 

Ruther- 


73. aes sete. Ri COn aa 
ford, 28 Tex. Civ. 590, 68 SW 825. 
74. Kennedy a ‘Minarets, ete., R. 
‘Co 90rEalieAs 563, 266 P 353. £ 
fa] Evidence of cutting and man- 
agement of weeds along the road in 
other years and the proper time for 
burning the same is inadmissible. 


Bryant v. Central Vermont R. Co., 56 
Vt. 710. wap tive 


1228. [bt Ci Ja 
Employees. As tending to show that defendant’s 
locomotive was operated in a careful and prudent 
manner at the time of the fire, evidence is admissible 
to show that defendant’s fireman and engineer in 
charge of the locomotive alleged to have caused the 
fire were careful and ‘prudent men,’° for which pur- 
pose testimony of a member of the board of exam- 
iners may be material and relevant.7* But it is held 
that expert testimony as to the character of defend- 


ant’s employees for care and prudence is inadmissi- 


ble.?7 Where the competency of the engineer is not 
in issue, evidence that he was in the habit of exer- 
cising: care and caution in operating his locomotive 
is inadmissible to show that on the occasion in ques- 
tion ae paanazed and controlled his locomotive pru- 
dently. 

[§ 407] (8) Rules, Customs, and Usages.7° In 
actions to recover for loss or injury to property by 
fire set out by a railroad company, rules adopted by 
the company for the government of its employees 
in the train service have been held not admissible 
against defendant as not tending to fix the standard 
of duty to others.6° And especially are such rules 
inadmissible where they require the exercise of a 
greater degree of care from their employees than is 
required by law.*1 

Evidence of custom or usage. According to some 


75. Patton v. St. Louis, etc., R. Co., 
87 Mo. 117, 56 AmR 446; Kenney v.| Co 
Hannibal, etc., R. Co., 70 Mo. 248: | 22 
Flynn v. Manhattan R. Coss Misc: 
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Iowa.—Metzgar v. Chicago, etc., R. 
rf 76 lowa 387, 41 NW 49, 14 AmSR 


[$§ 1406-1407 


decisions, evidence of custom or usage of defendant 
is inadmissible in actions of the character under con- 
sideration;** and it has accordingly been held that 
evidence of custom or usage of defendant in regard 
to the construction and condition of its locomotives** 
or the operation of its trains’* is not admissible, and 
in a close case the admission of such evidence is 
ground for reversal.*® And for still stronger rea- 
sons it is not permissible to introduce evidence of 
usages and customs of other companies as to the 
equipment of their locomotives,®® or the character 
of fuel used by them,’ or precautions taken or omit- 


, 


ted by them to prevent the escape of fires from their - 


roadbeds.88 Nor is it permissible. for defendant 
to show, as tending to prove that the fire did not 
originate from sparks from its locomotive, that it 
had been the custom for years among farmers in the 
vicinity to set fire to the underbrush about that sea- 
son.8® On the other hand, it has been held that evi- 
dence is admissible of a general custom of inspecting 
locomotives and reporting their condition if in bad 
order and that no report had been made on the loco- 
motive causing the fire for the purpose of showing 
that it was in good repair;°®° that evidence that 
for a number of years the firemen had been required, 
and it had been their custom, to inspect the damp- 
ers, ash pans, and dump grates of the locomotives 


claimed that the servants caused the 
locomotive opposite the warehouse to 
emit cinders, testimony as to the cus- 
tomary movement of the train and as 


188, 20 NYS 652. 

[a] Education.—Where a fireman 
on a locomotive alleged to have set 
the fire testified that he was subse- 
quently promoted to the position of 
engineer, but read no books on en- 
gineering or on the construction of 
locomotives, he Cannot further be 
questioned as to what education he 
had received in reference to his posi- 
tion as engineer, since such inquiry 
is immaterial to the issue. Ireland 
v. Cincinnati, etc., R. Co., 79 Mich. 163, 
44 NW 426. 

76. Flynn v. Manhattan R. Co., 1 
Misc. 188, 20 NYS 652. 

77. Bryant v. Central Vermont R. 
Co., 56 Vt. 710 (testimony by defend- 
ant’s road-master as an expert that 
the sectionman in charge of the place 
where the fire originated, was a care- 
ful, prudent, and attentive man is in- 
admissible). 

78. McFarland v. Gulf, ete., R. Co., 
(Tex. Civ. A.) 88 SW 450. 

79. Customary methods of acts as 
tending to show or refute contribu- 
tory negligence see infra § 1411 

In actions for: 

Injuries from negligence of employees 
generally see Master and Servant: § 
1237 et seq. 

Negligence generally see Negligence 

27 


Continental Ins. Co. v. Chicago, 
ete Ri iCo; 9% Minn. 467; 107 NW 
548, 5 LRANS 99 

81. Alabama Great Southern R. Co. 
v. Clark, 136 Ala. 450, 463, 34 S 917. 

“By rules adopted for the govern+ 
ment of its employés in the manage- 
ment of its internal business, the de- 
fendant, company could not lessen the 
degree of care which the law requires 
and it would be unreasonable to hold 
the defendant to a higher degree of 
eare than the law imposes, because in 
its rules, in order to more thoroughly 
guard against accidents, it exacted 
an unusual or extraordinary degree 
of care of its employés.”’ Alabama 
Great Southern R. Co. v. Clark, supra. 

s2. U. S.—Grand Trunk R. Co. v. 
Richardson, 91 U. S. 454, 23 L. ed. 356. 

: rn Eee aCox va KRarmers’ 

Union Warehouse Co., 146 Ga. 141, 90 
SE 860. 


For later cases, developments and changes in the law see cumulative Annotations, 


Md.—Green Ridge R. Co. v. Brink- 
man, 64 Md. 52, 20 A 1024, 54 AmR 
755; Baltimore, etc., R. Co. v. Ship- 
ley, 39 Md. 251. 

Mich.—Hoyt v. Jeffers, 30 Mich. 181. 

Wis.—Abbot v. Gore, 74 Wis. 509, 43 
NW 365 (recognizing rule). 

N. B.—Robinson v. New Brunswick 
RCo; 2onNe ob. oe. 

[a] Reason assigned is that the 
question of negligence or the want of 
it always depends on, and always par- 
takes of, the surrounding circum- 
stances peculiar to each particular 
case. Hoyt v. Jeffers, 30 Mich. 181. 

83. Baltimore, ete., R. Co. v.’ Ship- 
ley, 39 Md. 251, 255. See Hitchner 
Wali Paper Co.v. Pennsylvania R. Co., 
158 Fed. 1011 [aff 168 Fed. 602, 98 CCA 
598] (in an action for damages from 
fire alleged to have been set by sparks 
from defendant’s locomotive, testimo- 
ny of a witness that the engineers on 
other roads sometimes punched holes 
in spark arresters to make the loco- 
motive steam better was inadmissible 
for the purpose of establishing that 
this practice prevailed on defendant’s 
road). 

“Bvidence of mere uSage on the part 
of the defendant in regard to the 
same would not necessarily prove, nor 
was it the best evidence to prove, the 
actual construction and condition of 
its engine: The usage of the company 
might require that all the engines 
used on its road should be constructed 
in a certain manner, but it would by 
no means follow that the require- 
ments of the company in this respect 
were complied with, by those to whom 
the duty of construction was con- 
fided.”” Baltimore, etc., R. Co. v. Ship- 
ley, Supra. 

84. Southern R. Co. v. Farmers’ 
Union Warehouse Co., 146 Ga. 141, 90 
SE 860; Abbot v. Gore, 74 Wis. 509, 
43 NW 365 (holding, however, that 
the admission of testimony that the 
train whose locomotive caused the 
fire was not being operated in the 
customary manner at the time of the 
fire, if erroneous, is immaterial, where 
the jury found that the locomotive 
was properly managed and operated). 

[a] Thus, in an action for negli- 
gently firing a warehouse, it being 


| prevent the escape of fire, 


to the blowing out of cinders was held 
irrelevant and inadmissible. South- 
ern R. Co. v. Farmers’ Union Ware- 
house Co., 146 Ga. 141, 90 SE 860. 

85. Southern R. Co. v. Farmers’ 
Union Warehouse Co., supra. 

86. Metzgar v. Chicago, etc., R. Co., 
Been oe 387, 389, 41 NW 49, 14 AmSR 


“Tf it was properly made and fur- 
nished with the required appliances to 
it was not 
material to show how other engines 
were constructed, and if it was not 
properly made, and was not furnished 
with suitable appliances, liability on 
the part of defendant could not be 
avoided by showing that it was made 
like’ most engines in use... A 
fault is none the less a fault because 
it is common.’ Metzgar v. Chicago, 
CUCM COMUS Ure 

87. Robinson v. New Brunswick R. 
Col 23eN we eco. 

88. Grand Trunk R. Co. v. Rich- 
ardson, 91 U.S. 454, 469, 23 L. ed. 356. 

“The issue to be determined, was, 
whether the defendant had been 
guilty of negligence; that is, whether 
it had failed to exercise that caution 
and diligence which the circumstanc- 
es demanded, and which prudent men 
ordinarily-exercise. Hence the stand- 
ard by which its conduct was to be 
measured was not the conduct of oth- 
er railroad companies in the vicinity; 
certainly not their usual conduct.” 
Grand Trunk R. Co. v. Richardson, su- 
pra. 

fa] Thus, in an action for injuries 
by fire spreading from a bridge set on 
fire by a locomotive passing over it, 
where it was contended that, if the 
company had kept a watchman at the 
bridge the fire could have been extin- 
guished, evidence on the part of the 
company that it was not usual for 
other railroad companies to employ 
watchmen was inadmissible. Grand 
Trunk R. Co. y. Richardson, 91 U. S. 
454, 23 L. ed. 356. 


89. Green Ridge R. Co. v. Brink- 
ee 64 Md. 52, 20 A 1024, 54 AmR 
90. 


Ci eae Oe etc., R. Co. v. Quaint- 
ance, 58 Ill. 389 


same title, page and note number, 


a 
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§§ 1407-1411] 


before they started on their trips, and had been re- 
quired to report what, if anything, was needed, is. 
competent on the question of negligence of the com- 
pany because it has a direct tendency to prove the 
degree of care used;®! and that testimony of a for- 
mer engineer that he kept both dampers of the ash 
pan open except when going over a bridge, and that 
other engineers for whom he had fired did the same, 
is admissible to show the habit on defendant’s road 
of running the locomotive with both dampers open.°** 
So it has been held that evidence that defendant hab- 
itually burned wood in its coal-burning locomotives, 
and that to burn wood in such a locomotive is more 
‘dangerous than to burn coal, is admissible, as such 
evidence would tend to show that defendant was 
burning wood in the locomotive that caused the in- 
jury.°® Even if a custom of a railroad company can 
be shown in order to establish the origin of the fire 
complained of, it would first be necessary to estab- 
lish the uniformity of the custom. 

[§ 1408] (9) Subsequent Repairs or Precautions. 
In some jurisdictions it is held that evidence of sub- 
sequent repairs to a locomotive which is alleged to 
have caused the injury,°®® or to the right of way,°® 
or of additional precautions, as in the employment 
of more men,°®’ is admissible on the question’ of an- 
tecedent negligenee of defendant. In other juris- 
dictions, however, it is held that since acts which 
follow the injury cannot be proved to establish ante- 
cedent negligence,®® the mere fact that a locomotive 
alleged to have set a fire is subsequently repaired 
cannot be considered in determining whether it was 
defective or not at the time the fire was set;®® nor 
can the fact that employees of the railroad company 
materially assisted in putting out the fire be con- 
sidered.+ 

[§ 1409] (10) Settlement of Claims for Other 
Losses by Fire. While there is some authority to 
the contrary,” according to the weight of authority, 
evidence that defendant paid other persons for loss- 
es from the same fire® or from other fires at other 
places about the same time as the fire alleged to 
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98. Denver, etc., R. Co. v. Morton, 


[51 C.J.] 1229 


have caused the injury sued for‘ is not admissible to 
show that defendant is liable to plaintiff. Defendant 
has the right to settle a claim of damages alleged to 
have been caused by fire without admitting that it 
was responsible for such fire.® So, on the issue 
whether defendant’s locomotive caused the fire com- 
plained of, evidence that defendant had caused a 
prior loss to plaintiff’s property which it had ad- 
justed is immaterial and irrelevant.® 

[§ 1410] (11) Insurance of Property Injured or 
Destroyed.. Where the fact that the property had 
been insured or that the insurance had been paid 
constitutes no defense to an action for the destrue- 
tion of property by fire set out by a railroad com- 
pany,’ evidence to show that the property destroyed 
had been insured is generally not admissible,® al- 
though it has been intimated that such evidence 
might be admissible in support of the defense that 
plaintiff burnt the property himself.® Nor is evi- 
dence admissible of a subrogation agreement between 
the owner of the property and an insurance com- 
pany transferring to the latter the owner’s right of 
action to the extent of the amount insured,?° or of an 
agreement between the owner and insurer that the 
latter would pay the costs in the event that plain- 
tiff fails in the suit.1? 

[§ 1411] (12) Contributory Negligence. For the 
purpose of refuting the charge of contributory neg- 
ligence, plaintiff may show that the site selected for 
the building burned was reasonably suitable and 
safe!? and that he acted with prudence and due care 
to protect his property,?® or, if he has failed to per-. 
form a certain act, that performance would not have 
afforded him adequate protection in the particular 
case.t# And where the property destroyed had been 
placed on the right of way and defendant sets up a 


- rule forbidding the placing of that kind of property 


on the right of way, evidence is admissible to show 
that defendant had waived the rule.t> As tending 
to show or refute contributory negligence it is not 
permissible to introduce evidence of the custom of 
other persons in the neighborhood,'® but it is per- 


11. Coffman v, Louisville,’ ete., R. 


1. Woodward v. Chicago, etc., R. 
co. 145 Fed. 577, 75 CCA 591 

92. Watt v. Nevada Cent. R. 

23 Nev. 154, 44 P 423, 46 P 52, 726, a 
AmSR 772. 

93. St. Joseph, etc., R. Co. v. Chase, 
11 Kan. 47. 

94. Cincinnati, éte., R. Co. v. Sadie- 
Rabe Milling Co., 187 Ky. 568, 126 SW 
118. 

95. Butcher v. Vaca Valley, etc., R. 
Co: O44 Cal d13548 2 Lia Byers? iv. 
Baltimore, etc., R. Conn 222 "Pa. 547, 72 
A 245; Canada Atlantic R. Co. v. Mox- 
ley, 15 Can. S. C. 

[a] Where dere’ is evidence that 
certain appliances were in defective 
condition at time of fire evidence that 
when such appliances were changed 
after the damage was done the dan- 
gerous emission of sparks ceased is 
admissible. Alpern v. Churchill, 53 
Mich. 607, 19 NW 549. 

96. Young v. Great Northern R. 
Go., 8 N. D. 345, 79 NW 448 (evidence 
that after the ‘fire defendant caused 
fire breaks to be constructed on both 
sides of its track, as the statute re- 
quires, is admissible to show what 
right of: way had been in use by de- 
fendant). 

97. Westfall v. Erie R. Co., 5 Hun 
(N. Y.) 75 (evidence to show the em- 
ployment of more men by defendant 

. after the fire than before, the neces- 
sity of having some men to walk the 
track being conceded, is properly al- 
lowed to go to the jury upon the ques- 
tion- whether too few or incompetent 
men had been previously employed). 


3 Colo. .A,155, 32 P 345. 

99. Louisville, etc., R. Co. v. Ma- 
lone, 109 Ala. 509, 20 SW. 33; Stewart 
vy. Illinois Cent. R. Co., 184 Tess 402% 

1. Denver, éte., R. Co. v. Morton, 
3 Colo. A. 155, 32 PB 345. 

2. Galveston, etc., R. Co. v. Hert- 
zig, 3 Tex. Civ. A. 296, 22.SW 1013. 

3. Louisville, ete., R. Co. v. Rob- 
erts, 13 Ind. As 692, 42 NE 247. 

4 Chicago, etc., R. Co. v. Kendall, 
186), Heéed.! 139,..108 CGA . 251. 2 See 
Thompson v. Richmond, ete., R. Co., 


'24 S. C. 366 (evidence is inadmissible 


to prove that defendant had paid for 
cotton burned at the same time which 
had been received by the company 
for carriage; the liability for damage 
as a carrier is entirely different from 
its liability for destruction by fire of 
property outside the limits of its 
right of way). 

5. Chicago, etc., R. Co. v. Kendall, 
186 Fed. 139, 108 COA 251. 

6. Bradford v. Boston, ae R: Co., 


1225 Mass. 129, 113 NE 1042 


7% See supra § 1339: - ! 

8. Atlanta, etc., R. Co. v. Spivey, 
211 Ala. 520,522; 100°S 759° Leit Cyc]; 
Hallermann v. Baltimore, etc., R. Co., 
77 Ill. A. 404; Carlyle Canning Co. v. 
Baltimore, ete., R. Co., 77 Ill. A. 396; 
Missouri, ete., R. Co. v. Jordan, (Tex. 
Civ. A.) 82 SW 791;. Robinson v. New 
Brunswick. R. 'Co.) 23° N. B: 323: 

9. Carlyle Canning Co. v. Balti- 
more, ete., R. Co., 77 Ill. A. 396. 

10. Coffman v. Louisville, ete., R. 
Co., 184 Ala. 474, 63 S 527. 


Co., supra (neither the alleged wrong- 
doer nor the jury trying ‘the case has 
any interest in’ the’ question as to 
whether there is or is not an agree- 
ment on the part of insurer and in- 
sured that insurer will pay the costs 
in the event plaintiff fails in the suit). 

12. Toledo, etc., R. Co. v. Oswald, 
41 Ill. A. 590. 

13. Gram v. Northern Pac. R. Co., 
1 N: D. 252, 46 NW 972. 

[a] Thus he may prove that he had 
established a fire break around the 
property damaged. Gram vy. Northern 
Pac. R: 'Co., 1 N. D.-252, 46 NW-972. 

14. Lewis v. Chicago, ete; R. Co., 
57 Iowa 127, 10 NW 336. 

[a] Thus, in an action to recover 
for the loss of certain stacks of hay 
burned by sparks: from defendant’s 
engine, plaintiff may show that: cer- 
tain other stacks around which he had 
plowed as a_ protection were also 
burned as tending to rebut the infer- 
ence of contributory negligence from 
his failure to plow around the stacks 
in question: . Lewis v. Chicago, etc., 
R. Co., 57 Iowa 127, 10 NW 336. 

15. Herring v. Atlantic Coast Line 
RCo. (189 N: C285) U2 SHS De 
same effect Martin Timber Co. v. 
Great Northern R. Co., 123 Minn. 423, 
144 NW 145, AnnCasl915A 496. 

16. Slossen v. Burlington, ete., R. 
Co., 60 Iowa 215, 14 NW 244; Ormond 
v. Central Iowa R. Co., 58 Iowa 742, 13 
NW 54. 

fa] Thus testimony that ordinari- 
ly prudent. farmers who. had stacks 
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missible to show that similar property of other per- 
sons placed in similar proximity to the track had 


not been set on fire.+? 


[§ 1412] c. Weight and Sufficiency—(1) In Gen- 
Rules applicable to the weight and sufficiency 
of evidence in civil actions generally'® and actions 
based on negligencet® apply in actions against rail- 
road companies for destruction or injury of prop- 


eral. 


erty by fire set out by them.?° 


[§ 1413] (2) Title or Right To Sue.*? 
rules governing the weight and sufficiency of evi- 
dence?? apply in determining whether plaintiff has 


in their fields adjoining the railroad 
had not up to the time of the fire 
plowed around them is not competent 
to show want of'contributory negli- 
gence by plaintiff. Slossen v. Bur- 
lington, etc., R. Co., 60 Iowa 215, 14 
NW 244. 

17. Bennett..v. Missouri, ete., R. 
Co., 11 Tex. Civ. A. 423, 32 SW 834. 

[a] Thus, on the issue whether the 
owner of cotton destroyed by fire es- 
caping from defendant’s locomotive 
was negligent in placing the cotton 
near the railroad track, evidence that 
defendant’s train frequently passed 
cotton in open cars near the track 
without setting fire thereto is admis- 
sible. Bennett v. Missouri, etc., R. Co., 
11 Tex. Civ. A. 423,'32, SW 834. 


18. See Evidence §§ 1730-1806. 
19. See Negligence § 833 et seq. 
20. See cases infra this note; and 


also §§ 1413-1421. 

[a] Evidence held sufficient to sus- 
tain verdict for: (1) Plaintiff. Kan- 
sas City Southern R. Co. v. Harris, 
105 Ark. 374, 151 SW 992, AnnCas 
1914D: 9325 St. Louis, ete, R. Co: v. 
Greeson, 100 Ark, 207, 140 SW 143; 
Southern R. Co. vy. Herrington, 128 
Ga. 438, 57 SE 694; Tallulah Falls R. 
Co. v. Stribling, 20 Ga. A. 353, 93 SH 
161; Stewart v. Illinois Cent. R. Co., 
201 Ill. A. 187; Cleveland, etc., R. Co. 
v. Hayes, 167 Ind. 454, 79 NE 448; 
Chesapeake, etc., R. Co. v. Preston, 
143 Ky. 189, 136 SW 203; Schexnaydre 
Win exes ete. pt. yp Cou 9 lua. As (Or= 
leans) 268; Libbey v. Maine Cent. R. 
Co.,-116 Me. 231, 100 A 1025; Alden 
v. Maine Cent. R. Co., 112 Me. 515, 


92 A 651; Dumbeck v. Chicago Great 
Western R. Go., 177 Minn. 261, 225 
NW 111; Home Ins. Co. v. Chicago, 


etc., R. Co., 146 Minn. 240, 178 NW 
608; Mathwig v. Minneapolis, etc., R. 
Co., 145 Minn. 429, 177 NW 643; Mc- 
Kee v. Chicago, etc., R. Co., 93 Nebr. 
2924, 140 NW 145; Williams v. Camp 
Mfg. Con. 177 N.C. 25125099)" SHi3.00)3 
Simmons vy. John L. Roper Lumber 
Co., 174 N. C.. 220, 98 SE 736; Knick- 
erbocker Ice Co. v. Pennsylvania R. 
Co., 253 Pa. 54, 97 A 1051; Wagener 
v. Philadelphia, etc., R. Co., 235 Pa. 
559, 84 A 576; John Hancock Ice Co. 
v. Perkiomen R. Co., 231 Pa. 117, 80 A 
63; Rallos v. Philippine R. Co., 45 
Philippine 99; International-Great 
Northern R. Co. v. Kuhlmann, (Tex. 
Civ. A.) 26 SW (2d) 451; Angelina 
County Lumber Co. v. Mast, (Tex. 
Civ. A.) 208 SW 360; San Antonio, etc., 
R. Co. v. Moerbe, (Tex. Civ. A.) 189 
SW 128: Missouri,: ete:,.. R.-.Co. = v. 
Mitchell, (Tex. Civ. A.) 166 SW 126; 
Phillips v. Southern R. Co., 109 Va. 
436, 63 SE 998; Fireman’s Fund Ins. 
Co. v. Northern Pac. R. Co., 46 Wash. 
635, 91 P13. (2) For'defendant. May 
v. Missouri Pac. R. Co., 143 Ark. 75, 
219 SW 756; Manasquan Fish Co. v. 
Pennsylvania R. Co., (N. J. Sup.) 133 


A 865. ; 

{[b] Evidence held insufficient to 
sustain verdict: (1) For plaintiff. 
Malloy v. Grand Trunk R. Co. of Can- 
ada, 192 Mich. 344, 158 NW 854; Kan- 
sas City Southern R. Co. v. Henderson, 
54 Okl. 320,.153 P 872: #(2)' For de- 
fendant. Richland Planting Co. v; 
Yazoo, etc., R. Co., 113 Miss. 154, 74 
S' 126. 
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such title or interest in the property injured or de- — 
stroyed by fire as will entitle him to maintain an, 
action for the resulting damages.7* 
not produce written evidence of title,?* but posses- 
sion under claim of ownership either by himself? 
or by a tenant?® is sufficient proof of title to author- 
ize him to maintain an action for damages in the 
absence of evidence showing ownership in another. 


Plaintiff need 


[§ 1414] (8) Origin or Cause of Fire—(a) In 


General | General. 


21. Persons entitled to damages see 
supra §§ 1324-1333. 

22. See Evidence §§ 1730-1806. 

23. See cases infra this section. 

{a] Evidence held sufficient to 
show that plaintiff owned premises.— 
St. Louis, ete., R. Co. v. Noland, 75 
Kan. 691, 90 P 273; Shepherd v. Maine 
Cent. R.-Co., 112 Me. 350, 92.4 189. 

24 See cases infra notes 25, 26. 

25. Southern R. Co. v. Slade, 192 
Ala. 568, 68 S 867; Alabama, etce., R. 
Co. v. Johnston, 128 Ala. 283,29 S 771. 

26. Gilchrist-Fordney Co. v. Par- 
ker, 109 Miss. 445, 69 S 290. 

27. See Evidence §§ 1730-1806. 

28. See cases infra this section. 

[a] Evidence sufficient to go to 
jury on question: (1) Of origin of 
fire. General Ins. Co. v. Northern Pac. 
R. Co., 28 F. (2d) 574 [aff 280 U. S. 
72, 50 SCt 44, 74 L. ed. 97, and cer- 
tiorari den 279 U. S. 827 mem, 49 SCt 
252 mem, 73 L. ed. 979 mem]; Mis- 
souri Pac. R. Co. v. Milton, (Ark.) 
233 SW 1090; Union Seed,. ete., Co. v. 
St. (outs) tetes Ri Cou 12d Ar Kher sobs 
181 SW 898; Howard v. Chicago, etc., 
R. Co., 196 Iowa 1378, 195 NW 153; 
Otey v. Midland Valley R. Co., 108 
Kan. 755, 197 P 203; Chesapeake, etc., 
R. Co. v. Meek, 169 Ky. 775, 185 SW 
160; Louisville, etce., R. Co. v. Mc- 
Arthur) 163" Key. 2915 78 SW avis 
Louisville, ete., R. Co. v. Burley To- 
bacco Soc., 147 Ky. 22, 143 SW 1040; 
Louisville, etc., R. Co. v. Home Ins. 
Co., 146 Ky. 281, 142 SW 398; Louis- 
ville, etce., R. Co. v. Neal, 145 Ky. 42, 
139 SW 1060; Malloy v. Grand Trunk 
R. Co., 192 Mich. 344, 158 NW 854; 
Siscoe v. Missouri Pac. R. Co., (Mo. A.) 
6 SW (2d) 999; Alcorn v. St. Louis, 
etc., R. Co., 219 Mo. A: 657, 284 SW 
510; Wheaton v. St. Louis South- 
western R. Co., (Mo. A.) 257 SW 513; 
Heath v. Norfolk Southern R. Co., 197 
N. C. 541, 149 SE 853; Deppe v. Atlan- 
tic Coast Line R. Co., 152 N. C. 79, 67 
SE 262; Nelson v. Chicago, etc., R. 
Co., 47 S. D. 228, 197 NW 288; Vir- 
ginian R. Co. v. London, 148 Va. 699, 
139 SE 328; Firemen’s Fund Ins, Co. 
v. Oregon-Washington R., etc., Co., 
96 Wash. 113, 164 P 765; Overacker 
v. Northern Pac. R. Co., 64 Wash. 491, 
117 P 403. (2) Whether fire originat- 
ed on right of way. McMillan vy. Wil- 
mington, etc., R. Co., 126 N. C. 725, 
386 SE 129; Carolina; etc., R. Co: v. 
Unaka Springs Lumber Co., 130 Tenn. 
354, 170 SW 591. (8) Whether prop- 
erty was set on fire by sparks from 
locomotive. Louisville, ete., R. Co. 
v. Bell, 206 Fed. 395, 124 CCA 277; 
Louisville, etc., R. Co. v. Steverson, 
(Ala.) 124 S 205; Reeves v. St. Louis, 
ete., R. Co., 171 Ark. 1176, 287 SW 166; 
Director Gen. of Railroads v. John- 
ston, 31 Del. 397, 114 A 759; Howard 
v. Louisville,, etc., R. Co., 28 Ga. A. 
375, 111 SE 82; .Stockdale v. Midland 
Valley R. Co., 113 Kan. 635, 215 P 
1021; Illinois Cent. R. Co. v. Stivers, 
172 Ky. 322, 189 SW 211; Louisville, 
etc., R. Co. v. Feeney, 166 Ky. 699, 179 
SW 826; Chesapeake, etc., R. Co. v. 
Bagby, 155 Ky. 420, 159 SW 964; Ches- 
apeake, etc., R. Co. v. Hopkins, 145 Ky. 
689, 141 SW 45; Allen v. Michigan 
Trust Co., 221 Mich. 21, 190 NW 621; 
Farmers’ El., etc., Co. v. Davis, (Mo.) 


General rules governing the weight and 
sufficiency of evidence?’ apply to the proof of the 
origin or cause of fires.?® 


To show that the fire caus- 


267 SW 3938; Farmers’ El., etc., Co. v. 
Hines, 294 Mo. 140, 
Thompson v. St. Louis-San Francisco 
R. Co., .(Mo. A.) 268 SW 885; Doyle 
v. Chicago, etc., R. Co., (Mo. A.) 220 
SW 701; Pierce v. Deering Southwest- 
ern R. Co., (Mo. A.) 219 SW 715; Tay- 
lor v. Lusk, 194 Mo. A. 133, 187 SW 87; 
Vanderburgh vy. St. Louis, ete., R. Co., 
146 Mo. A. 609, 124 SW 5638; Erhart v. 
Wabash R. Co., 1386 Mo. A. 617, 118 
SW 657; Mays v. Lehigh Valley R. 
Co., (N. J.) 81 A 851; Goodman v. Le- 


high Valley R. Co., 82 N. J. L. 527, 81 | 


A 851; Goodman y. Lehigh Valley R. 
Co., °82 No J. L. 450) 8£' A 8483 
man v. Lehigh Valley’ R. Co., 78 N. J. 
L. 317, 74 A 519; Campbell’ v. New 
York Cent. R. Co., 224 App. Div. 148, 
229. NYS 757; Oval Oak Mfg: Co. v. 
Atlantic, ete., R. Co.,,191 N. C. 109, 
131 SE 268; McMillan v. Wilmington, 
tes) RiyCo.; 1261 N.C.) 825) 367 SHie1 295 
Kansas City Southern R. Co. v..Jones, 
90> OkI>. 231,276 P 909s SBadmanwtave 
Pennsylvania R. Co., 42 Pa. Super. 531; 
Fleming v. Southern R. Co., 120 S. C. 
242, 113 SE 738; Moose v. Missouri, 
etc., R. Co., (Tex. Commn. A.) 212 SW 
645 .frev (Civ. A.) 179. SW 75];- St. 
Louis Southwestern R. Co. v. Stewart, 
(Tex. Civ. A.) 249 SW 1102; Gulf, etc., 
Bee: v. Curry, (Tex. Civ. A.) 1385 SW 

[b] Evidence held sufficient to 
show: (1) That fire destroying prop- 
erty originated on right of way. Lef- 
fonier'+v. | Detroit, : ete:; “R.ivCoj 163 
Mich. 635, 128 NW 766; Sager vy. Illi- 
nois Cent. R. Co., 190 Mo. A. 524, 176 
SW 232; Briggs v. New York Cent., 


etc., R. Co., 72 N. Y. 26 [overr Briggs. 


v. New York Cent., etc., R. Co., Sheld. 
433]; Van Fleet v. New York Cent., 
etc., R. Co., 7 NYS 636; Moore v. Row- 
land Lumber Co., 175 N. C. 205, 95 SE 
175; St. Louis, ete, R. Co. v. Con- 
sumers’ Light, etc., Co., 111 Okl. 151, 
238 P 434; Hawley v. Sumpter R. Co., 
49 Or. 509, 90 P 1106, 12 LRANS 526; 
Gulf, etc., R. Co. v..Lowrie, (Tex. Civ. 
A.) 144 SW 367; eebe v. Minneapo- 
lis, etc., R. Co., 175 Wis. 234, 182 NW 
743, 185 NW 177; Ellison v. Chicago, 
etc., R. Co., 148 Wis. 603, 128 NW 428. 
(2) That fire was negligently set out 
on railroad company’s land and negli- 
gently permitted to spread to plain- 
tiffs premises. Grant v. Canadian 
‘Pac. RR... Co... 863N.. Bi 528) p63) yehae 
property was set on fire by sparks 
from locomotive. 
ern R. Co. v. Coolidge, 169 Ark. 552, 
275 SW 896; Missouri, etc., R. Co. v. 
Wood, 165 Ark. 240, 263 SW 964; Mis- 
souri Pac. R. Co. v. L. B. Stone Gro- 
cery Co., 163 Ark. 247, 259 SW 728; 
Chicago, etc., R. Co. v. Cobbs, 151 Ark. 
207, 235 ‘SW 995; Central Arkansas, 
etc., R. Co. v. Goelzer, 92 Ark. 569, 
123 SW 781; Southern R. Co. y.. El- 
liott, 129 Ga. 705, 59 SE 786; Western, 
etc., R. Co. v. Cummings, 30 Ga. A. 
713, 119 SE 224; Stewart v.- Illinois 
Cent., R.- Co. 208 THA AS (1 8eee New 
York, ete., R. Co. v. Roper, 176 Ind. 
497, 96 NE 468, 36 LRANS 952; Chi- 
cago, ete., R..Co, Ve Williams, 13% 
Ind. 30, 30 NE 696; Hollinger v. Mis- 
souri, ete., R. Co., 94 Kan. 316, 146 P 
1034, AnnCas1916D 802; St. Louis, 
etc., R. Co. v. Noland, 75 Kan. 691, 
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§ 1414] RAILROADS [51 Ons T2BFe 
fendant on its right of way or other premises or was 
communicated from one of defendant’s locomotives 


may be sufficient,?® because in cases of this character 


ing the injury was originated or caused by defendant, 
circumstantial, as well as direct, evidence showing 
that it was communicated from a fire set out by de- 


. Davis, 150 Minn. 35, 184 NW 25; 


90 P 273; Chesapeake, etc., R. Co. v. 
Kinkead, 222 Ky. 723, 2 SW (2d) 382: 
Big Sandy, etc., R. Co. v. Allen, 222 
Ky. 527, 1 SW (2d) 964; Louisville, 
etc., R. Co. v. Deaton, 219 Ky. hilary 
294 SW 149; Louisville, ete., R. Co. 
v. Guttman, 148 Ky. 235, 146 SW 731; 
Ellis v. New Orleans Great Northern 
R. Co., 169 La. 797, 126 S 64; Walker 
Mercantile Co. v. Yazoo, etc., R. Co., 
152 La. 1052, 95 S 219; Haas v. Hines, 
150 La. 599, 91 S 58; Luikart v. Yazoo, 
etc.» R. Co., 148 La. 349, 86 S 894; 
Interstate Mfg. Co. v. Maine Cent. R. 
Co., 123 Me. 549, 121 A 90; Pine Spring 
Sanatarium Co. v. Grand Trunk R. Co., 
120 Me. 99, 112 A 905; Warner v. 
Maine Cent. R. Co., 113 Me. 129, 93 
A 53; Waterboro Box, ete, Co. v. 
Boston, ete., R. Co., 111 Me. 591, 90 
A 705; Jones v. Maine Cent. R. Co., 
106 Me. 442, 76 A 710; Hammond v. 
New York, etc., R. Co., 211 Mass. 549, 
98 NE 582; Dumbeck y. Chicago Great 
Western R. Co., 177 Minn. 261, 225 NW 
111; Potter v. Great Northern R. Co., 
164 Minn. 213, 204 NW 928; Hall v. 
Bor- 
sheim v. Great Northern R. Co., 149 


Minn. 210, 183 NW 519; Farrell v. 
Minneapolis, ete., R. Co., 121 Minn. 
357, 14141 NW 491, 45 LRANS 215; 


Holden, ete., Mut. F. Ins. Co. v. Chi- 
cago Great Western R. Co., 120 Minn. 
230, 189 NW 157;- Little Cedar Cong. 
v. Chicago, etc., R. Co., 119 Minn. 181, 
137 NW 970; Nilson v. Canadian 
Northern R. Co., 117 Minn. 528, 136 
NW 280; Babcock v. Canadian North- 
ern R. Co., 117 Minn. 434, 136 NW 275, 
AnnCas1913D 924; Reishus v. Will- 
mar, etc., R. Co., 92 Minn. 371, 100 NW 
1; Folsom v. Illinois Cent. R. Co., 116 
Miss.- 561, 77 S 604; Chapple v. St. 
Louis, ete., R. Co.,, (Mo. A.) 284 SW 
863; «Tate v. St. Louis, etc., R._Co., 
201 Mo. .A. 212, 209 SW 978; Jones 
v. Chicago, etc., R. Co., (Mo. A.) 204 
SW 192; Belt. v. St. Louis, etc., R. 
Co.,; (Mo. A.) 190 SW 1002; Con- 
necticut F. Ins. Co. v. Chester, etc., 
Re ECOL? te Mo. Al 1 Ol. Lbs, SW 1644s 
Kelley v. Wabash R. Co., 151 Mo. A. 
307, 1381 SW 718; Big River Lead Co. 
yv. St. Louis, ete., R..Co., 123 Mo. A. 
394, 101 SW 636; England v. Wabash 
R. Co., 114 Mo. A. 546, 530 SW 111; 
Marron v. Great Northern R. Co., 46 
Mont. 593, 129 P 1055; Chicago, etc., 
RU Co, v.. Beal,.4 Nebr, “CUnoff. ) 510; 
94 NW 956; Winston v. Atlantic City 
R. Co., (N. J. Sup.) 129 A 866; Smith 
v. New York Cent., etc., R. Co., 164 
App. Div. 421, 150 NYS 233; Babbitt 
v. Drie R. Co., 108 App. Div. 74, 95 
NYS 429; Jacobs v. New York Cent., 
etc., R. Co., 107 App. Div. 134, 94 NYS 
954 [aff 186 N. Y. 586 mem, 79 NE 1108 
mem]; Munson v. New York Cent., 
ete., R. Co., 55 App. Div. 523, 66 NYS 
973; Smith v. New York Cent., etc., 
R. .Co., 150 NYS. 236; “Armfield v. 
Raleigh, ete., R. Co., 162 N. C. 24, 77 
SE 963; .Kornegay v. Atlantic Coast 
Line R. Co., 154 N.C: 389, 70 SE 731; 
McGilvra v. Minneapolis. etc., R. Co., 
35 N. D. 275, 159 NW 854; Missouri 
Pac. R. Co. v. Lamb, 99 Okl. 132, 226 
P91; Sollenberger v. Pennsylvania 
R. Co., 290 Pa. 415, 139 A 127; Yank- 
ton F. Ins. Co. v. Fremont, etc., R. Co., 
7 S. D. 428, 64 NW 514; St. Louis 
Southwestern R. Co. v. Adcock, (Tex. 
Civ. A.) 269 SW 144; Ponder v. Bur- 
ris, (Tex. Civ. A.) 244 SW 1116; Ft. 
Worth, ete., R. Co. v. Amason, (Tex. 
Civ. A.) 239 SW 259; Hines v. Jumper, 
(Tex. Civ. A.) 229 SW 350; St. Louis 
Southwestern R. Co. v. Wood, (Tex. 
Civ. “A.)-192- SW 812° Texas,’ etc., R. 
Co. v. Prude, 39 Tex. Civ. A. 144, 86 
SW 1046; San Antonio, etc., R. Co. 
v. New York Home Ins. Co., (Tex. 
Civ. A.) 70 SW 999; San Antonio, etc., 
R.. Co. v. Oakes, (Tex. Civ. A.) 26 SW 
1116; Smith v. Central Vermont R. 
Co.,..80 Vt. 208, 67 A 535; Norfolk, 
etc.) "R. Co. v. T. W. Thayer Co:, 137 


‘Coats v..Texas, etc., R:. Co., 


Va. 294, 119 SE 107; Norfolk, etc., R. 
Co. v. Mach, 124 Va. 249, 97 SE 776; 
Chesapeake, etc., R. Co. v. Ware, 122 
Va. 246, 95 SE 183; Chesapeake, etc., R. 
Co. v. Chapman, 115 Va. 32, 78 SE 631; 
Southern R. Co. v. Patterson, 105 Va. 
6, 52 SE 694; Canadian Pac. R. Co. 
v. Kerr, 49 Can. S. C. 33 [dism app 
18 B. C. 389; 12 DomLR 425]; Far- 
quharson v. Canadian Pac. R. Co., (B. 
C.) 3 DomLR 258, 20 WestLR 914, 2 
WestWkly 165, 15 CanRCas 190; Win- 
nipeg Oil Co. v. Canadian Northern R. 
Co., 21 Man. 274,.18 WestLR 424; 
Campbell v. Canadian Pac. R. Co., 18 
Ont. L. 466, 14 OntWR 144, 9 CanRCas 
300; Willox v. Michigan Cent. R. Co., 
11 OntWN 15, 145; Caledonia Milling 
Co. v. Grand Trunk R. Co., 14 OntWR 
394. (4) That property was not set 
on fire by sparks from locomotive. 
Bowie Lumber Co. v. Morgan’s Louisi- 
ana, ete., R., ete., Co., 154 La. 407, 97 S 
591; Home Ins. Co. v. Chicago, ete., 
R. Co., 146 Minn. 240, 178 NW 608; 
Louis v. Union Pac. R. Co., 48 Nebr. 
151, 66 NW 1133. 

[c] Evidence insufficient to go to 
jury on question: (1) Of origin of 
fire. Lares v. Chicago, etc., R. Co., 144 
Minn. 170, 174 NW 834; Maguire v. 
Seaboard Air Line R. Co., 154 N. C. 
384, 70 SE 737. (2) Whether fire orig- 
inated on right of way. Atlantic 
Coast Line R. Co. v. Watkins, 104 Va. 
154, 51 SE 172. (3) Whether prop- 
erty was set on fire by sparks from 
locomotive. Miller-Brent Lumber Co. 
v. Douglas, 167 Ala. 286, 52 S 414; 
Dingmon v. Chicago, ete., R. Co., 194 
Iowa 721, 190 NW 393; Beach v. Mich- 
igan Cent. R. Co., 190 Mich. 592, 157 
NW 285; Lares v. Chicago, etc., R. 
Co., 144 Minn. 170, 174 NW 834; Clark 
v. St.Louis, ete.,,R. Co:, (Mo. A’) 4 
SW (2d) 848; Carroll v. St. Louis- 
San Francisco R. Co., (Mo. A.) 290 SW 
647; Riggins v. Missouri Pac. R. Co., 
208 Mo. A. 26, 233 SW 67; Metz v. 


Charleston; etc.;-R. Co,,,125..S: Cs 1d, 
117 SE 725. 
[d] Hvidence held insufficient to 


(1) That fire destroying prop- 
right of way. 
168 La. 
815, 123 S 335; Brennan Lumber Co. 
v. Great Northern R. Co., 77 Minn. 
360, 79 NW 1032, 80 Minn. 205, 83 NW 
137; Baxter v. Great Northern R. Co., 
73 Minn. 189, 75 NW 1114; Union Pac. 
R. Co. v. Fickenscher, 72 Nebr. 187, 
100 NW 207; Louisiana R., etc., Co. 
v. Poteet, (Tex. Civ. A.) 282 SW 280; 
Wood v. Chicago, ete., R. Co., 51 Wis. 
196, 8 NW 214; Margach v. McKenzie, 
9 Alta. L. 548, 28 DomLR 1; Laidlaw 
v. Crow’s Nest Pass. R. Co., (B. C.) 10 
WestLR 17. (2) That property was 
set on fire by sparks from locomotive. 
Denver, etc., R. Co. v. De Graff, 2 Colo. 
A. 42, 29 P 664; Brown v. Benson, 101 
Ga. 753, 29 SE 215; Macaw v. Oregon 
Short Line R. Co., (Ida.) 286 P 606; 
Britt v. Maine Cent. R. Co., 112 Me. 
401, 92 A 481; Little v. St. Louis-San 
Francisco R. Co., (Mo. A.):297 SW 
980; Bowden v. St. Louis, etc., R. Co., 
189 Mo. A. 148, 175 SW 252; Bates 
County Bank v. Missouri Pac. R. Co., 
98 Mo. A. 330, 78 SW 286; Peffer v. 
Missouri Pac. R. Co., 98 Mo. A. 291, 
71 SW 1073; Moore vy. Atlantic Coast 
Linewk. Copel 73 NaC. sili 92) Shal 
Armstrong v. Wilmington, etc., R. Co., 
130 N. C. 64, 40 SE 856; Kansas City 


show: 
erty originated on 


Southern R. Co. v. Henderson, 54 Okl. | : 


S20,stoo URES T2\ Gult.-etc:; OR. Col -ve 
Coffman, (Tex. Civ. A.) 11 SW (2a) 
631; Louisiana R., etc., Co. v. Poteet, 
(Tex. Civ. A.) 282 SW 280; St. Louis, 
etc., R. Co. v. McIntosh, 59 Tex. Civ. 
A. 570, 126 SW 692; International, 
etc., R. Co. v. Morgan, 28 Tex: Ciy. A. 
348, 67 SW 425; Thorgrimson v. 
Northern Pac. R. Co., 64 Wash. 500, 


117 P 406; Laidlaw v. Crowsnest 
Southern R. Co., 14 B. C. 169 [app 
dism “42 Can. S. €. 355). (3) That 


property was not set on fire by loco- 
motive. Brooks vy. Missouri Pac. R. 
Co., 98 Mo. A. 166, 71 SW 1083. 
29. Ala,—Louisville, etc., R. Co. 
v. Miller, 109 Ala. 500, 19 S 989. 
Ark.—St. Louis, etc., R. Co. v. Gree- 
son, 100 Ark. 207, 140 SW 143. 
Colo.—Union Pae. R. Co. v. De Busk, 
12 Colo, 294, 20 P 752, 13 AmSR 221, 
3 LRA 350: . ; 
Del.—Philadelphia, ete., R. Co. v. 
Green, 32 Del. 78, 119 A. 840; Green v. 
Philadelphia, etc., ‘R. Co., 32 Del. 72, 
119 A 8387. 
Fla.—Atlanta, etc., R. Co. v. Welch, 
85 Fla. 203, 95 S 570. 
Ga.—Louisville, etc., R. Co. v. Stud- 
dard, 34 Ga. A. 570, 130 SE 532. 
Ida.—Osburn vy, Oregon R., etc., Co., 
15 Ida. 478, 98 P 627, 19 LRANS 742, 
16 AnnCas 879. y 
Tl1.—Cleveland,: ete.," oR. Co. ‘v: 
Hornsby, 202 Ill. 138, 66 NE 1052; R. 
. Watson Orchards, Inc. v. New 
York, -ete:,, Ri Co, 250 El, Ae 22 Uities 
Hydraulic Cement Co. v. Chicago, etc., 
R., Co.,. ‘193 Il. : A. 390; » Steckler “vz 
Southern R. Co., 151 Ill. A. 368; Lake 
rosie etc., R. Co. v. Murray, 86 Ill. A. 


Ind.—Baltimore, ete., R. Co. v. 
Peck, 68 Ind. A. 269, 114 NE 475; Bai- 
timore, etc., R. Co. v. Reed, 50 Ind. A. 
220, 98 NE 141. 

lowa.—Black v. Minneapolis, ete., 
R. Co., 122 lowa 32, 96 NW 984. 

Kan.—Otey v. Midland Valley R. 
Co.,, 108 Kan.-755, 197 P2203: Atehiz 
son, etc., R. Co. v. Hutchison, 8 Kan. 
A. 605, 56 P 144. 

Ky.—Chesapeake, ete., R. Co. v. 
Meek, 169 Ky. 775, 185 SW 160; Dli- 
nois Cent. R. Co. v. Day, 163 Ky. 357, 
173 SW 809; Illinois Cent. R. Co. v. 
Scheible, 162 Ky. 469, 172 SW 910; 
Taylor v. Louisville, etc., R. Co., 41 
SW 551, 19 KyL 717. 

La.—Iberville Planting Co. v. Tex- 
as, etc., R. Co., 8 La. A. (Orleans) 133. 

Me.—interstate Mfg. Co. v. Maine. 
Cent. R. Co., 123 Me. 549, 121 A 90 
(recognizing rule). : 

~“Md.—Baltimore, etc., R. Co. v. Ship- 
ley, 39 Md. 251. 

Mass.—-Englert vy. New York, etce., 
R. Co., 260 Mass. 535, 157 NE 590. 

Mich.—Adams v. Grand Trunk 
Western R. Co., 240 Mich. 300, 215 
NW 375. 

Minn,—Dean v. Chicago, ete., R. Co., 
ee 413, 40 NW 270, 12 AmSR 


Miss.—Tribette v. Illinois Cent. R. 
Co., 71 Miss! 212, 18 S 899. 

Mo.—Jasper v., Wabash R. Co., (A.) 
24 SW (2d) 2438; Alcorn v. St. Louis, 
etc., R. Co., 219 Mo. A. 657, 284 Sw 
510; Redman v. Chicago, ete., R. Co., 
(A.) 278 SW 95; Springfield F. & M. 
Ins. Co. v,.Lusk, 205 Mo. A. 185, 223 
SW 804; Tate v. St. Louis, ete., R. Ou 
201 Mo. A. 212, 209 SW 978: Frame 
v. Kansas City, etc., R. Co., (A.) 209 
SW 3814; Jones v. Chicago, etc., R. Co., 
(A.) 204.SW 192; Gibbs v. St. Louis, 
ee R. Co., 104. Mo. A. 276, 78 SW 

ov. ' 

Mont.—Missoula. Trust, ete., Bank 
v. Northern Pac. R. Co., 76 Mont. 201, 
245 P 949; Marron 'v. Gréat Northern 
R. Co., 46 Mont. 593, 129 P 1055. 

Nebr.—Union Pac. R.Co, v. Fick- 
enscher, 74 Nebr. 497, 105 NW 39, 110 
NW_561; Union Pac. R. Co. y. Keller, 
36 Nebr. 189,54 NW 420. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772. : 

N. H.—Russell v. ‘Boston, etc., R. 
Co., 141 A 227 (recognizing rule). : 

N. J.—Wiley v. West Jersey R. Co., 
44N. J. Li. 247. 

N. Y.—Briggs v. New York Cent., 
ete., R. Co., 72 N. Y. 26 [overr Briggs 
v. New York Cent., ete., R. Co., Sheld. 
433]; Frace v. New York, ete., R. Co., 
68 Hun 325, 22 NYS 958 [rev on other 
grounds 143 N, ¥. 182, 38 NE 1024. 
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it is ordinarily difficult or even impossible to fur- 
nish anything but evidence of a circumstantial na- 
Thus such evidence may 
be sufficient where it shows that there was no proba- 
ble cause for the fire except the company’s locomo- 


ture to show this faect.®® 


N. C.—Wilson v. Tilghman Lumber 
Co., 194. N. C, 374,. 139° SE. 760; Sim- 
mons Vea Jonny: ‘Roper Lumber Cox, 
174.N. C.. 220; 93 SE 736; Moore v. 
Atlantic Coast Line R. Co., 173 N. C. 
311, 92 SE 1; Meares v. Wynnewood 
Lumber Co., 172 N. C. 289, 90 SE 190; 
Deppe v. Atlantic Coast Line R. Co., 
152 N. C. 79, 67 SE 262; Williams v. 
Atlantic Coast Line R. Co., 140 N. C. 
623, 53 SE 448; McMillan v. Wilming- 
ton, etc.,.R. Co., 126 N. C..725, 36 SE 
129. 

N. D.—Gram v. Northern Pac. R. 
Co., 1 N. D. 252, 45 NW. 972 

Oh.— Lake Side, etc., R. Co. v. Kelly, 
1040h. Cir--Ct. 323, 6 Oh. Cir; Dec. 555. 

Okl.—Missouri Pac. R. Co. v. Lamb, 
99 Okl. 132, 226 P 91; Hill v. Chicago, 
ete., R. Co., 98 Okl, 128, 224 P 503; 
Wichita Falls, etc., R. Co. v. Gant, 56 
Okl. 727, 156 P 672; Wichita Falls, 
etc., R. Co. v. Arnold, 56 Okl. 352, 156 
P 296; St. Louis, ete., R. Co. v. Shan- 
non, 25 Okl. 754, 108 P 401, 21 AnnCas 
1209 


Or.—Roundtree v. Mt. Hood R. Co., 
SG) Oriel 475.968) 6. 

Pa. j 5 
sylvania R. Co., 253 Pa. 54, 97 A 1051; 
Mellinger v: Pennsylvania R. Co., 229 
Pa. 122, 78 A 66; Philadelphia, etc., 
R. Co.'-y. Hendrickson, 80 Pa. 182, 21 
AmR 97;. MecQuaide v. Pittsburgh, 
etc., R. Co., 67 Pa. Super. 425; Emig 
v. Northern Cent. R. Co., 43 Pa. Super. 
432; Derminer v. New York Cent., etc., 
R. Co., 42 Pa. Super. 538; Fairchild v. 
Lehigh Valley R..Co., 24 "Pa. Dist. 419. 

Ss. C.—Brown v. ‘Atlanta, CuROMiN day 
Con, 719, SC... 39. 

S. D.—Jensen v. South Dakota Cent. 
R.. Co., 25S. D. 506, 127 NW 650, 35 
LRANS 1015, AnnCasi912C 700. 

Tex. —Houston, etc., R. Co. v. Wash- 
ington, 60 Tex. Civ. AS 391, 127 SW 
1126; iieheeces v. Pullen, (Civ. A.) 97 
sw 1 

Va. eee ir v. Chesapeake, 
R.jCe.; .95, Ma-.443,' 28° SH. 597. 

Wash.—Thorgrimson v. Northern 


etc., 


Pac. R.. Co., 64 Wash. 500, 117 P 406. 
W. Va.—Aglionby ‘v. Norfolk, etc., 
R. Co., 80 W. Va. 687, 93 SE 812; Mc- 


Laughlin v. Baltimore, ete., R. Co., 75 
W. Va. 287, 83 SE 999; Mills v. Nor- 
folk, etc., R. Co., 73 W. Va. 93, 79 SE 
1090; Thompson v. Baltimore, ete., 
R. Co., 72 W. Va. 555, 556, 78 SH-624 
[eit Cye]. 

Wis.—Begegs v. Chicago, etc., R. Co., 
75 Wis. 444, 44 NW 633. 

Eng.—Smith v. London, etc., R. Co., 
Tee Ones tL 4. 

Can.—Grand Trunk R. Co. v. Rain- 
Villew 2oy Can ws.26. -201 >) Latt (25, Ont: 
A. 242 (aff 28 Ont. 625)]. 

Man.—Winnipeg Oil Co. v. Canadian 
Northern R. Co., 21 Man. 274, 18 West 
LR 424. 

Ont.—Goulet v. Canadian Northern 
Ontario R. Co., 10 OntWN 271. 

Sask.—Seibel v. Grand Trunk Pac. 


R..Co., 13° Sask. Is; 234. 
“The evidence may be wholly cir- 
cumstantial.’’ Byers v. Baltimore, 


etc., R. Co:, 222 Pa. 547, 72 S 245. 

[a] Eyewitnesses.—It is not es- 
sential that plaintiff should produce 
eyewitnesses of the actual communi- 
cation of the fire. Jllinois Cent. R. 
Co. v. Stivers, 172 Ky. 322, 189 SW 
211; 
91 Wash. 626, 158 P 243. 

30. Louisville, etc., R. Co. v. Hobbs, 
188 Ky. 291, 221 SW 539; Midland Val- 
ley R. Co. v. Rupe, 87 Okl. 286, 210 P 
1038; Aglionby v. Norfolk, etc., R. 
Co., 80 W. Va. 687, 98 SE 812. 

“Circumstantial evidence is equal- 
ly as sufficient as direct evidence 
would be when the circumstantial evi- 
dence connects the sparks from the 


McCann vy. Chicago, ete.; R. Co., |! 
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passing train with the fire. It would 
bean exceedingly difficult and in many 
cases an impossible thing for the own- 
er of property destroyed by fire to 
show by direct and positive evidence 
that the fire was started by sparks 
from a passing engine.” Illinois Cent. 
R. Co. v. Scheible, 162 Ky. 469, 471, 
172 SW 910. 

[a] “It is in the rarest instances 
that it can be shqwn by ‘direct testi- 
mony that a cinder from an engine set 
the property on fire.’ Chesapeake, 
ete., R. Co. v. Meek, 169 Ky. 775, 780, 
185 SW 160. z 

{[b] Negligence in emission of fire 
from an engine is not essential to 
proof as to the origin of the fire. 
Indiana Clay Co. v. Baltimore, etc., R. 
GCo., 31 “Ind. Av? 258)"6 7 SNE 97.04. 

31. AJja.—Louisville, ete., R. Co..'v. 
Miller, 109 Ala. 500, 19 S 989. 

Ark.—Helena Southwestern R. Co. 
v. Coolidge, 169 Ark. 552, 275.-SW 896. 

Colo.—Union Pae. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752, 13 AmSR 221, 
3 LRA 350. 

Del.—Director Gen. of Railroads v. 
Johnston, 31 Del. 397, 114 A 759. 

Fla.—Atlanta, etc., R. Co. v.:Welch, 
Soe Ela 203h Woas .o1c0: 

Ga.—Central of Georgia R. Co. v. 
Trammell, 114 Ga. 312, 40 SE 259. 

Ill.—Chicago,“ete., R.. Co. v. Esten, 
Peete 192, 52 NE 954 [aff 78 Ill. A. 
3 5 

Ind.—Toledo, ete., R. Co. v. Parks, 
163 Ind. 592, 72 NE 636. 

Iowa.—Black v. Minneapolis, 
R. Co.; 122 Iowa 32, 96 NW 984. 

Kan.—Stockdale v. Midland Valley 
Ey. Coz) Mls vane 6S; 2 total Oats 

Ky.—Big Sandy, etc., R. Co. v. Al- 
len, 222 Ky. 527, 1 SW(2d) 964. 

La.—Lemann-yv. Texas, ete., R. Co., 
128 La. 1089, 55 S 684. 

Mass.—Englert v. New York, etc., R. 
Co., 260 Mass. 535, 157 NE 590. 

Minn.—Hoffman v. Chicago, etc., R. 
Co., 40 Minn. 60, 41 NW 301. 

Miss.—tTribette v. Illinois Cent. R. 
Co., 714 Miss. 212, 13 S 899. 

Mo.—Simmons v. Kansas City, etc., 
Re Co;, 201) 0..-AL N47 2138) SW e149; 
Tapley v. St. Louis, ete., R. Co., 129 
Mo. A. 88, 107 SW 470. 

Nebr.—Kearney County v. Chicago, 
raat R. Co., 76 Nebr. 861, 108 NW 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 
62 AmSR 772. 

N. J.—Wiley v. West Jersey R. Co., 
44 N. J. Li. 247. 

N. Y.—Jacobs v. New York Cent., 
etc., R. Co., 107 App. Div. 134, 94 NYS 
954 [aff 186 N. Y. 586 mem, 79 NE 1108 
mem]. 

N. C.—Hygienic Plate Ice Mfg. Co. 
Ven valeieh, eve. tt | CO.,) lac NenCr Soy 
29 SH Bae 

N. D.—Gram v. Northern Pac. R. 
Co;, 1 Nd DD! 252,46 NW ‘972° 

Oh.—Lake Side, etc., R. Co. v. Kelly, 
LOkOhy CinsCte32a.6 Oh. Cir. Dec. 555. 

Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P 947. 

Or.—Roundtree v. Mt. Hood R. Co., 
S6rOr STAT, @lGo ee OL. 

Pa.—Elder Tp. School Dist. v. Penn- 
sylvania R. Co., 26 Pa. Super. 112 

Ss. D.—Jensen v. South Dakota Cent. 
R. Co., 25 S..D..506, 127 NW 1650, 35 
LRANS 1015, AnnCas1912C 700. 

Tex.—Moose v. Missouri Pac. R. 
Co., (Commn.,. A.) 212 SW 645. 

Va.—Tutwiler v. Chesapeake, etc., 
R. Co., 95 Va. 443, 28 SE 597. 

Wash.—McCann v. Chicago, 
R. Co., 91 Wash. 626, 158 P 243 

W. Va.—Fairview Fruit Co. v. Bry- 
‘don, 85 W. Va. 609, 102 SE 231. 


etc., 


etc., 
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tive,?1 as where it is established by proof that the 
fire started immediately or soon after one of defend- 
ant’s locomotives had passed and that there was no 
other apparent cause for the fire,** especially when 
taken together with other circumstances tending to 


Wis.—Begegs v. Chicago, etc., R. Co., 
75 Wis. 444, 44 NW 633. 

Can.—North Shore R. Co. v. Me- 
Willie, 17 Can:.S:'C. 511, 

Man.—Winnipeg Oil Co. v. Canadian 
Northern R. Co., 21 Man. 274, 18 West 
LR 424. 

Ont.—Moxley v. Canada Atlantic R. 
Co., 14 Ont. A. 309 [app dism 15 Can. 
SiC. ob45ie ¢ 

Sask.—Seibel v. Grand Trunk Pac. 
R. €o., 13 Sask. i. 234 

32. Ala.— Louisville, etc., R. Co. v. 
Miller, 109 Ala. 500, 19 S 989. 

Ark.—Helena Southwestern R. Co. 
v. Coolidge, 169 Ark. 552, 275 SW 896; 
May v. Missouri Pac. R. Co., 143 Ark. 
15; 21.9: SW.7565> Cairo,” etei; Ri Cova. 
Brooks, 112 Ark. 298, 166 SW 167; 
Kansas City Southern R. Co. v. Har- 
ris, 105 Ark. 374, 151 SW 992, AnnCas 
Missouri, etc., R. Co. v. 
Phillips, 97 Ark. 54, 138 SW 191; St. 
Louis, etc., R. Co. v.. Trotter, 89 Ark; 
273, 116 SW 227; Monte Ne R. Co. v. 
Phillips, 80’ Ark. 292, 96 SW 1060; 
St. Louis, ete., R. Co. v. Dawson, 17 
Ark./434, 92 SW 27; St. Louis, ete. 
R. Co. v. Coombs, 16. Ark. 132, 88 SW 
595, 6 AnnCas. 151; St. Louis, ete., Ri 
Co. v. Dodd, 59 Ark. 317, 27°SW °227. 

Colo.—Union Pac. R. Co. v. De Busk, 
12 Colo. 294, 20 P 752,13 AmSRs 221, 
3 LRA 350; Burlington, etc., R. Co. Vv. 
Burch, 17 "Colo. A. 491, 69 P 6. 

Del.—Philadelphia, ete., R. Co. v. 
Green, 32 Del. 78, 119 A 840. 

Ga.—Georgia Cent. R. Co. v. Tram- 
mell, 114 Ga. 312, 40 SE 259; Southern 
R. Co. v. Williams, 113 Ga. 335, 38 SE 
744; Brown vy. Benson, 98 Ga. 372, 
25 SE 455. 

Ill.— Chicago, etc., R. Co. v. Esten, 
LUSs LU G2) Bian) NERY 954 Parte7.8 Stiga 
326]; Lake Erie, etc., R. Co. v. Eric- 
Some .0) sil ecAN 6.2 or Illinois Cent. KR. 
Co. ’v. Schenk, 64 iil. A. 24. 

Ind. — Toledo, etc., R. Co. v. Parks; 
163 Ind. 592, 72 NH’ 636; Toledo, ete., 
RaiCoviva Fenstermaker, 163 Ind. 534, 
72 NE 561; ° Chicago, etce.,| R. Co. vz 
Barger, 82 Ind. A. 266, 144 NE 646; 
Baltimore, ete., R. Co. v. O’Brien, 38 
Ind. A. 143, 17 NE? i131; McDoel we 
Gill, 23 Ind., A. 95, 53 NE 956; Chi- 
cago, etce., R. Co. v. Zimmerman, 12 
Ind. A. 504, 40 NE 703. . 

lowa.—Black v. Minneapolis, ete., R. 
Co., 122 Iowa 32, 96 NW 984; Green- 
field v. Chicago, ete., R. Co., 83 Iowa 
270, 49 NW 95; Johnson vy. Chicago, 
etc., R. Co., 77 Iowa 666, 42 NW 512. 

Kan.—Stockdale v. Midland Valley 
Rs; Cog. DES (Kank e635, 2052 es nets 
Kansas City, etec., R. Co. v. Perry, 65 
Kan. 792, 70 P 876; Clark v. Ellithorp, 
9 Kan. A. 503, 59 P 286; Clark v. Elli- 
thorpe, 7- Kan. A. 337,-51 P 9403 "St. 
Louis, etc., R. Co. v. Stevens, 3 Kan. 
A. 176, 43 P 434. 

Ky.—Big Sandy, etc., R. Co. v. Al- 
len, 222 Ky. 527, 1 SW (2d) 964; Penn- 
sylvania R. Co. v. Bannon Pipe Co., 
213 Ky. 257, 280 SW 951. 

La.—Lemann v. Texas, 6te., Ri Co.,; 
128 La. 1089, 55 S 684; Thomason 
v. Kansas City Southern Ra Copw22 
La. 995, 48 S 432; Meyer v. Vicksburg, 
etc., R..Co., 41 La. Ann: 639, 6) S (278; 
17 AmSR 408; Iberville Planting Co, 


v. Texas, ete., R.- Co., 8 La. A. (Or= 
leans) 133. 

f t v. New York, etc., 
R. Co., 260 Mass. 535, 157 NE 590; 


Bowen v. Boston, etc., R. Co., 179 
524, 61 NE 141; McGinn v. 
Platt, 177 Mass. 125, 58 NE 175; Wild 
v. Boston, etec., R. Co., 171 Mass. 245, 
50 NE 533. 

Minn.—Hoffman y. Chicago, etc., R. 
Co., 40 Minn. 60, 41 NW 301; Dean v. 
etc., R. Co., 39 Minn. ‘413, 
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strengthen the probability that the fire so origi- 
nated,*®* such as evidence of other fires from defend- 
ant’s locomotives about the same place and time,?4 
the scattering of sparks or coals on the same or oth- 


40 NW 270, 12 AmSR 659; Karsen 
v. Milwaukee, etc., R. Co., 29 Minn. 12, 
11 NW 122; Woodson v. Milwaukee, 
GEC GOs, sol, MIM, 60. 

Miss.—Tribette v. Illinois Cent. R. 
Co.” 7A. Miss./212, 13 'S)'8'99: 

Mo.—Redmond vy. Chicago, etc., R. 
Co., 76 Mo. 550; Kenney v. Hannibal, 
GlLGs, Rt Co (0 {Mo 2435 Younes ve 
Hines, (A.) 229 SW 417; Slack v. St. 
Ouis, ete; sR. Cos CAL)is TIS wy 275° 
Taylor v. Lusk, 194 Mo. A. 133, 187 SW 
87; Bowden v. St. Louis, ete., R. Co., 
(A.) 184 SW 1174; Cunningham v. St. 
Louis, ete., R. Co., 172 Mo. A: 590, 155 
SW 871; Hudspeth v. St. Louis, etce., 
BR. Co.; 172) Mo. A. 579, 155 SW. 868; 
Kelley v. Wabash R. Co., 151 Mo. A. 
307, 131 SW 718; Fields v. Missouri 
Paci, Cos, iso. WA.” 642; .8s8 Siw 
134; Wright v. Chicago, etc., R. Co., 
107 Mo. A. 209, 80 SW 927. 

Nebr.—Kearney County v. Chicago, 
étc., R. Co., 76 Nebr. 861, 108 NW 131; 
Union Pac. R. Co. v. Murphy, 76 Nebr. 
545, 107 NW 757. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 428, 46 P 52, 726, 
62 AmSR 772. 

N. Y.—Jacobs v. New York Cent., 
etc., R. -Co., 107 App. Div. 134, 94 NYS 
954 [aff 186 N. Y. 586 mem, 79 NE 
1108 mem]; Jamieson v. New Yofk, 
etc., R. Co., 11 App. Div. 50, 42 NYS 
915 [aff 162 N. Y. 680 mem, 57 NE 
1113 mem]; Genung v. New York, etc., 
R. Co., 21 NYS 97; Billings v. Fitch- 
burgh R. Co., 11 NYS 837 [aff 128 N. 
Y. 644, 29 NE 147]; Collins v. New 
York Cent., -etc.; R. Co., 11 NYS 308 
[aff 132 N. Y. 608 mem, 30 NE 1152 
mem]. 

N. C.—Hygienie Plate Ice Mfg. Co. 
v. Raleigh, etc., R. Co., 122 N. C. 881, 
29 SE 575. 

N. D.—Gram v. Northern Pac. R. 
Go. f NI D252, 46 NW 972. 

Oh.—Lake Side, etc., R. Co. v. KellY, 
10 Oh. Cir. Ct: 322, 6 Oh. Cir. Dec. 555. 

Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P 947; Midland Valley R. Co. v. 
Taylor, 85 Okl. 95, 204 P 1102; St. 
Louis, etc., R. Co. v. Whale, 25 Okl. 
$52, 108 P 408; St. Louis, ete., R. Co. 
v. Shannon, 25 Okl. 754, 108 P 401, 21 
AnnCas 1209. 

. Or.—Roundtree v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61. 

Pa.—Elder Tp. School Dist. v. Penn- 
sylvania R. Co., 26 Pa. Super. 112. 

S. D.—Kelsey v. Chicago, etc., R. 
Co., 1S. D. 80, 45 NW. 204. 

Tex.—Moose v. Missouri Pac. R. Co., 
(Commn. A.) 212 SW 645; Gulf, etc., 
R. Co. v. Blakeney-Stevens-Jackson 
Co., 48 Tex. Civ. A. 443, 106 SW 1140; 
San Antonio, ete., R. Co. v. Home Ins, 
Co., (Civ. A.) 70 SW 999; San An- 
tonio, etc., R. Co. v. Adams, (Civ. A.) 
66 SW 578. 

Va.—Tutwiler v. Chesapeake, etc., 
R. Co., 95 Va. 448, 28 SE 597; Norfolk, 
etc., R. Co. v. Bohannon, 85 Va. 293, 
7 SE 236. 

Wash.—McCann v. Chicago, etc., R. 
Co., 91 Wash. 626, 158 P 243; North- 
western Mut. F. Assoc. v. Northern 
Pac. R. Co., 68 Wash. 292, 123 P 468, 
AnnCas1913E 968; Abrams v. Seattle, 
etc., R. Co., 27 Wash. 507, 68 P 78. 

W. Va.—Fairview Fruit Co. v. Bry- 
don, 85 W. Va. 609, 102 SE 231. 

Wis.—Begegs v. Chicago, etc., R. Co., 
75 Wis. 444, 44 NW 633. 

Eng.—Smith v. London, etc., R. Co., 
dhe Boh aK et Graal 27 Ie. 

Can.—Hearn vy. Nelson, 8 WestWkly 


Man.—Winnipeg Oil Co. v. Canadian 
Northern R. Co., 21 Man: 274, 18 West 
LR 424; Tait v. Canadian Pac. R. Co., 
16 Man. 391, 3 WestLR 452. 

Ont.—Moxley v. Canada Atlantic R. 
Co., 14 Ont. A. 309 [app dism 15 Can. 
S$. C. 145]. 
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er oceasions,?®> combustible material on the right of 
way,°*® the direction of the wind at the time from 
the locomotive toward the property burned,*’ and 
that the property burned was located near the rail- 


Sask.—Seibel v. Grand Trunk Pac.|v. Raleigh, etc., R. Co., 122 N. C. 881, 
3 29 SE 575. 


R. Co., 13 Sask. L. 234. 

[a] Cause of action arising in an- 
other state.—The rule above stated 
applies, although the cause of action 
arose in another state, where a dif- 
ferent rule prevails. St. Louis, etc., 
a Co. v. Black, 142 Ark. 41, 218 SW 

Ate 

[b] Time elapsing before discov- 
ery of fire.—(1) In an action for prop- 
erty destroyed by fire, the lapse of 
time, not. definitely fixed by witnesses, 
but which may have been as mu¢h as 
one hour, between the passing of the 
locomotive alleged to have started the 
fire and the discovery of the fire, does 
not prevent a finding against the rail- 
road in the absence of evidence as to 
the length of time it would take a fire 
set out under the circumstances to 
grow into such proportions as to at- 
tract attention, or of any evidence 
suggesting that the fire could have 
been caused from another source. 
Young v. Hines, (Mo. A.) 229 SW 417. 
(2) But it has been held that, where 
two hours elapsed between the pass- 
ing of the locomotive and the discov- 
ery of the fire, such evidence is in- 
sufficient to support a finding that 
the fire was caused by sparks from the 
locomotive. Midland Valley R. Go. v. 
Rupe, 87 Okl. 286, 210 P 1038. 

[ec] Probability that fire originat- 
ed from some other source need not be 
excluded by direct preliminary proof, 
where the evidence is such as to raise 
a presumption that at the time no fire 
or light would be used in the prem- 
ises burned and that a fire originating 
from the dropping or using of a match 
in the building would not have started 
at the point at which the fire in ques- 
tion started. Wheeler v. New: York 
reat etc., R. Co., 67 Hun 639, 22 NYS 

33. Beggs v. Chicago, etc., R.' Co., 
75 Wis. 444, 44 NW 633; Winnipeg 
Oil Co. v. Canadian Northern R. Co., 
21 Man. 274, 18 WestLR 424. 

34. Ga.—Brown v. Benson, 98 Ga. 
372, 25 SE 455. 

Ind.—Chicago, etc., R. Co. v. Zim- 
merman, 12 Ind. A. 504, 40 NE 7038. 

Kan.—Missouri Pac. R. Co. v. Cham- 
berlain, 4 Kan. A. 232, 45 P 967. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 
62 AmSR 772. 

N. Y.—Collins v. New York Cent., 
ete.; Rh. Cone) LIN Y Ss 08ifath 132 5Ne ys 
603 mem, 30 NE 1152 mem]. 

Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P 947. 

Tex.—San Antonio, etc., R. Co. v. 
Adams, (Civ. A.) 66 SW 578. 

[a] That fire was set by particular 
engine is sufficiently shown by evi- 
dence that it was discovered immedi- 
ately after the train passed, and that 
the same engine set fires on other 
days at about the same time. Louis- 
ville, etc., R. Co. v. McCorkle, 12 Ind. 
A. 691, 40 NE 26; Philadelphia, etc., 
R. Co. v. Schultz, 93;'Pa. 341. 

35. Ga.—Georgia Cent. R. Co. y. 
Trammell, 114 Ga. 312, 40 SE 259; 
Southern R. Co. v. Williams, 113 Ga. 
335, 38 SE 744. 

Mass.—Wild v. Boston, etc., R. Co., 
171 Mass. 245, 50 NE 5338. 

Mont.—Marron v. Great Northern 
R. Co., 46 Mont. 5938, 129 P 1055. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772. 

N. Y.—Munson v. New York Cent., 
etc., R. Co., 55 App. Div. 528, 66 NYS 
973; Jamieson v. New York, etc., R. 
Co., 11 App. Div. 50, 42 NYS 915 [aff 
162 N. Y. 630 mem, 57 NE 1113 mem]; 
Collins v. New York Cent., etc, R. 
Co., 11 NYS. 308 [aff. 132.N. Y: 603 
mem, 30 NE 1152 mem]. 

N. C.—Hygienic Plate Ice Mfg. Co. 


Pa.—Pennsylvania Co. v. Watson, 
81*. Pa. 293: 

Va.—Tutwiler v. Chesapeake, etc., 
R. Co., 95 Va. 4438, 28 SE 597; Norfolk, 
etc., R. Co. v. Bohannon, 85 Va. 293, 
7 SE 236. 

36. Ga.—Brown v. Benson, 98 Ga. 
372, 25 SE 455. ; 

N. Y¥.—Genung v. New York, etc., 
RCo) 2h Nise 97. 

Or.—Hawley v. Sumpter R. Co., 49 
Or. 509, 90 P 1106, 12 LRANS 526. 

Va.—Tutwiler v. Chesapeake, etc., 
R. Co., 95 Va. 443, 28 SH 597. 

Wash.—Abrams vy. Seattle, etc., R. 
Co., 27 Wash. 507, 68 P 78. 

Wis.—Begegs v. Chicago, etc., R. Co., 
75 Wis. 444, 44 NW 633. 

Eng.—Smith v. London, etc., R. Co., 
Ti Ren 6 Cue ales 

37. Ark.—Missouri, ete., R. Co. v. 
Phillips, 97 Ark. 54,133 SW 191. 

Ga.+Brown v. Benson, 98 Ga. 372, 
25 SE 455. ; 

Ill.—Chicago, etce., R. Co. v. Esten, 
178 Ill. 192, 52 NE 954 [aff 78 Ill. A. 
326]; Utica Hydraulic Cement Co. v. 
Chicago, ete., R..Co., 193 Ill. A. 390; 
Lake Erie, etc., R. Co. v. Ericson, 80 
Ill. A. 625. 

Ind.—Toledo, etc., R. Co. v. Fenster- 
maker, 163 Ind. 534, 72 NE 561; Balti- 
more, etc., R. Co. v. O’Brien, 38 Ind. A. 
143, 77 NE 1131; MecDoel v. Gill, 23 
Ind. A. 95, 53 NE 956. 

Iowa.—Black v. Minneapolis, 
R. Co., 122 Iowa 32, 96 NW 984. 

Kan.—Stockdale v. Midland Valley 
R. Cot, 113 Kan.'635, 215.P 10215) Kan 
sas City, etc., R. Co. v. Perry, 65 Kan, 
792, 70 P 876; St. Louis, ete., R. Co. 
v. Stevens, 3 Kan. A. 176, 43 P 434. 

Minn.—Dean v. Chicago, ete., R. Co., 
39 Minn. 413, 40 NW 270, 12 AmSR 
659; Karsen v. Milwaukee, etc., R. Co., 
29 Minn. 12, 11 NW 122. 

Mo.—Redmond vy. Chicago, ete., R. 
Co., 76 Mo. 550; Fields v. Missouri 
Pac. R. Co., 113 Mo. A. 642, 88 SW 
134; Wright v. Chicago, ete., R. Co., 
107 Mo. A. 209, 80 SW 927. 

Mont.—Missoula Trust, ete, Bank 
v. Northern Pac. R..Co., 76 Mont. 201, 
245 P 949. 

Nev.—Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772. f 

N. Y.—Jacobs v. New York Cent., 
etc., R. Co., 107 App. Div. 134, 94 NYS 
954 [aff 186 N. Y. 586 mem, 79 NE 
1108 mem]. 

N. C.—Hygieniec Plate Ice Mfg. Co. 
v. Raleigh, etc., R.iCo., 122)N. C. $81, 
29 SE 575. 

Okl.—Midland Valley R. Co. v. Tay- 
lor, 85 Okl. 95; 204 P 1102: 

Pa.—Elder Tp. School Dist. v. Penn- 
sylvania R. Co., 26 Pa. Super. 112. 

S. D.—Kelsey v. Chicago, ete, R. 
Co., 1 S. D. 80, 45 NW 204. 

Tex.—San Antonio, etc., R. Co. v. 
Adams, (Civ. A.) 66 SW 578. 

Va.—Tutwiler vy. Chesapeake, etc., 
R. Co., 95 Va. 443, 28 SE 597. 

Wis.—Begegs v. Chicago, etc., R. ‘Co:; 
75 Wis. 444, 44 NW 633. 

Eng.—Smith vy. London, etc., R. Co., 
1 Fed Ree ie ra 2S ca le 

Man.—Winnipeg Oil Co. v. Canadi- 
an Northern R. Co., 21 Man. 274, 18 
WestLR 424. 

Ont.—Moxley v. Canada Atlantic R. 
Co., 14 Ont. A. 309 [app dism 15 Can. 
S. C. 145]. 

[a] That slight wind was blowing 
away from property burned does not 
necessarily show that the sparks were 
not the cause of the fire, it appearing 
that there was combustible material 
from the track to such property, as 
the momentum of the engine may 
have been sufficient to offset the ef- 
fect of the wind. Brooks v. Missouri 
Pac. R. Co., 98 Mo. A. 166, 71 SW 


etc.; 
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38. Southern R. Co. v. Williams, 
113 Ga. 335, 38 SE 744. 

39. ‘'U. S.—Ragsdale v. Southern R. 
Co., 121 Fed. 924. 

Ala.—Bessemer Feed Mills v. Ala- 
bama Great Southern R. Co., 217 Ala. 
446,116 S 796; Southern R. Co. v. Col- 
lins, 179 Ala. 335, 60 S95. 

Fla.—Seaboard Air Line R. Co, v. 
Minor, 82 Fla. 492, 90 S 611; Charlotte 
Harbor, etc., R. Co. v. Orchard, 73 Fla. 
986, 75 S 538; Florida East Coast R. 
Co. v. McElroy, 72 Fla. 90, 72 S 459. 

Ga.—Gainesville, etc., R. Co. v. Ed- 
mondson, 101 Ga. 747, 29 SE 213; In- 
man vy. Elberton Air-Line R. Co., 90 
Ga. 663, 16 SE 958, 35 AmSR 232; 
Tallulah Falls R. Co. v. Stribling, 20 
Ga. A. 353, 93 SE 161. 

Ida.—Macaw v. Oregon Short Line 
R. Co., 286 P 606, 607 [cit Cyc]. ; 

Ky.—Chesapeake, etc., R. Co. v. Cri- 


der, 199 Ky. 60, 250 SW 499; Chesa- 
peake, etc., R. Co. v. Bagby, 155 Ky. 
420, 159 SW 964. 

La.—Laurel Hill Gin, ete to. Ves 


meee’, etc., R. Co., 149 La. 224, 88 s 
Me.—Interstate Mfg. Co. v. Maine 
Cent. R. .Co.; 123) Me. 549,121, A .90; 
Alden v. Maine Cent. R. Co., 112 Me. 
515, 92 A 651; Allen v. Maine Cent. R. 
Co., 112 Me. 480, 92 A 615. 
Mich.—Clark v. Grand Trunk West- 
ern R. Co., 149 Mich. 400, 112 NW 1121, 
12 AnnCas 559; Beach vy. Michigan 
Cent. R. Co., 190 Mich. 592, 157 NW 
285; Hewitt v. Pere Marquette R. Co., 
171 Mich. 211, 137 NW 66, 41 LRANS 


635. 

Minn.—McCool v. Davis, 158 Minn. 
146, 197 NW 98; Swenson v. Prland- 
son, 86 Minn. 263, 90 NW 534. 

Mo.—Farmers’ El. ete: .Co, Avs 
Hines, 294 Mo. 639, 243 Sw 140; Clarke 
v. St. Louis, ete., R. Co., (A.) 4 SW 
(2d) 843; Riggins v. Missouri Pac. R. 
Co., 208 Mo. A. 26, 233 SW 67; Big 
River Lead Co. v. St. Louis, ete., R. 
Co., 123 Mo. A. 394, 101 SW 636; Funk 
v. Quincy, ete., R. Co., 123 Mo. A. 169, 
100 SW 504; Peck v. Missouri Pac. R. 
Co..18t Wow Av 223.0% 

Nebr.—Roddy v. Missouri Pac. R. 
Co., 91 Nebr. 75, 1835 NW 217; Union 
Pac. R. Co. v. Fickenscher, 72 Nebr. 
187, 100 NW 207; Union Pac. R. Co. 
v. Keller, 36 Nebr. 189, 54 NW 420. 

Nev.—Longabaugh v. Virginia City, 


6tes Ry Co. 9 BNeve) 21. 
' N. H.—Russell v. Boston, ete. R. 
Co., 141 A 227. 


N. Y.—Babcock v. Fitchburg, etc., 
R. Co., 140 N. Y. 308, 35 NE 596 [rev 
67 Hun 469, 22 NYS 449]; Sheldon v. 
Hudson River R. Co., 29 Barb. 226 
[rev on other grounds 14 N. Y. 218, 
67 AmD 155]; Warner v. New York, 
etc., R. Co., 201 NYS 454 [rev on oth- 
er grounds 209 App. Div. 211, 204 
NYS 607 (app. dism 239 JN. Y..,507, 
mem, 147 NE 172 mem) ]. 

N. C.—Dickerson v. Norfolk South- 
ern R. Co., 190 No C2292, 129 SE 810; 
Moore v. Rowland Lumber Co., 175 
INC. 20056 95) SEY 75, 

Oh.—Columbus Hoop Co. v. Cleve- 
land, etc., R. Co., 20 OhNPNS 529. 

Okl.—Hill v. Chicago, etc., R. Co., 
98 Okl. 128, 224 P 503; Kansas City 
Southern R. Co. v. Jones, 90 Okl. 231, 
216 P 909; Midland Valley R. Co. v. 
Rupe, 87 Okl. 286, 210° P 1038; St. 
Louis, etc., R. Co. v. Mobley, 70 Okl. 
297, 174 P 510; Kansas City South- 
ern R. Co. v. Henderson, 54 Okl. 320, 
153 P 872. 

Or.—Mt. Emily Timber Co. v. Ore- 
gon-Washington R., etc¢., Co., 82 Or. 


Nevertheless, where the evidence as 
to the origin of the fire is circumstantial, a recovery 
cannot be based on proof of a mere possibility that 
the fire was originated or caused by defendant or 
on proof that it raises a mere conjecture, guess, or 
suspicion that the fire was so caused.*® 
tial evidence to establish the origin or cause of a 
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185, 200, 161 P 398 [cit Cyc]. 


S. C—Brown, v. Atlanta, ete, R. 
Cor LIES CHrsOr 
Va.—Chesapeake, ete. R.- Co. v. 


Heath, 103 Va. 64, 48 SE 508. 
Wash.—Larsen v. Standard R., etc., 
Co., 89 Wash. 447, 154 P 790. 
Wis.—Finkelston v. Chicago, etc., 
R. Co., 94 Wis. 270, 68 NW 1005; Me- 
gow v. Chicago, etc., R. Co., 86 Wis. 
466, 56 NW 1099. 
Ont.—Beal v. Michigan Cent. R. Co., 
19 Ont. L. 502, 509, 14 OntWR 778. 
“There must be evidence from 
which it can be fairly inferred, not 
simply guessed, that the damage was 
caused by the defendant.” Beal v. 
Michigan Cent. R. Co., supra. 
[a] Reasons for rule.—(1) “Ob- 
viously, it is no objection that the 
origin of the fire was not established 
by direct evidence; but there must 
be some limit beyond which the main 
fact cannot be found from inference, 
else parties circumstanced like the 
defendant was may be held liable for 
all fires, occurring in the vicinity of 
their tracks, that can, by any possibil- 
ity, be attributed to their conduct, un- 
less they are able to prove that the 
fires were not so caused. Such a rule 
would subject railroad companies to 
such penalties as to seriously and un- 
justly cripple a business essential to 
the public welfare.” Finkelston v. 
Chicago, etc., R. Co., 94 Wis. 270, 280, 
68 NW.1005. (2) Since circumstantial 
evidence consists in reasoning from 
facts which are known or proved to 
exist, in order to establish such as 
are conjectured to exist, the process 
of reasoning is defective if the cir- 
cumstances from which it is sought to 
deduce the conclusion depend also on 
conjecture and speculation. Swenson 
v. Erlandson, 86 Minn. 263, 90 NW 
534; Midland Valley R. Co. v. Rupe, 
87 Okl. 286, 210 P 1038; St. Louis, etce., 
R. Co. v. Mobley, 70 Okl. 297, 174 P 
510; Kansas City Southern R. Co. v. 
Henderson, 54 Okl. 320, 153 P 872. 
[b] Thus (1) the mere fact that 
the origin of the fire which destroyed 
plaintiff’s property could not be ac- 
counted for or explained did not au- 
thorize the jury in finding that the 
fire originated from sparks from de- 
fendant’s locomotive, since upon the 
case as a whole the burden of preof 
rested on plaintiff and could not be 
displaced by a mere, surmise that de- 
fendant’s locomotive set out the fire. 
Bessemer Feed Mills v. Alabama 
Great Southern R. Co., 217 Ala. 446, 
116 S 796. (2) Where plaintiff sues 
for injury to his meadow by fire and 
there is no evidence connecting the 
fire with defendant’s railroad, except 
that when plaintiff's son returned 
from a near-by town he found the 
meadow burned off and that the fire 
appeared to have burned from the di- 
rection of the railroad, plaintiff is not 
entitled to recover. Funk v. Quincey, 


etc., R. :Co., 123 Mo. A:.169, 100 SW 
504. 

40. Colo.—Cyle v. Denver, etc., R. 
Co., 37 Colo. 298, 86 P 1010; Crissey, 
ete., Lumber Co. v. Denver, ete. R. 
Co., 17 Colo: -A.-275, 68 P6703 


Fla.—Seaboard Air Line R. Co. vy. 
Minor, 82 Fla. 492, 90 S 611. 

Ga.—Gainesville, etc., R. Co. v. Ed- 
mondson, 101 Ga. 747, 29 SE 213. 

Kan.—Atchison, ete., R. Co. v. Mat- 
thews, 58 Kan. 447, 49 P 602; Atchi- 
son, etc., R. Co. v. Hutchison, 8 Kan. 
A. 605, 56 P 144. 

Md.—Baltimore, etc., R. Co. v. Ship- 


fire claimed to have been set out by a railroad com- 
pany should be sufficient to establish a reasonable 
and well grounded inference that the fire was so set 
out,‘ and should be such as to rebut the probability 
of the fire having originated in any other manner.** 
And if the evidence is insufficient to establish a di- 
rect causal connection between the fire resulting in 


ley, 39 Md. 251. 

Mich.—Sayre. v. Detroit, etc. R. 
Co., 205 Mich. 294, 171 NW 502.. 

Mo.—Clark v. St. Louis, etc., R. Co., 
(A.) 4 SW (2d) 843; Riggins v. Mis- 
souri Pac. R. Co., 208 Mo. A. 26, 233 
SW 67; Young v. Hines, (A.) 229 SW 
417; Jones v. Chicago, etc., R. Co., 
(A.) 204 SW 192; Cunningham v. St. 
Louis, ete., R. Co., 172 Mo. A. 590, 155 
SW 871; Hudspeth v. St. Louis, etc.,,_ 
RA Cos 172 Mo. A. 579) 155 Sw 868; 
Foster v. Missouri Pac. ECO 143 
Mo. A. 547, 128 SW 36; Big River 
Lead Co. v. St. Louis, ete., R. Co., 123 
Mo. A. 394, 101 SW 636. 

N. C.—Moore v. Rowland Lumber 
Co. 175 INC, 2053. 95-SHe17 5. 

Oh ——Hanover Ins. Co. v. Cincin- 
nati, etc., R. Co., 2,Oh.: As136, 18 Oh. 
Cir-JCESNe Se 502) 

See Sheldon v. Hudson River R. Co., 
29 Barb. (N. Y.) 226 [rev on other 
grounds in 14 N. Y. 218, 67 AmD 155] 
(the proof must be such as to leave no 
reasonable doubt of the existence of 
the fact that the fire was communi- 
cated by one of defendant’s engines); 
Wick v. Tacoma Eastern R. Co., 
Wash. 408, 82 P 711 (the origin of the 
fire must be established by reasonable 
affirmative evidence, and to a reason- 
able certainty). 

[a] As otherwise expressed, ‘The 
origin of the fire must be established 
by evidence reasonably certain and 
convincing to an unprejudiced and un- 
biased mind, and until there is some 
such evidence there can be no recov- 
ery.” Swenson v. Erlandson, 86 Minn. 
263, 267, 90 NW 534 [quot Kansas City 
Southern R. Co. v. Henderson, 54 Okl. 
320, 323, 153 P 872]. 

41. Monte Ne R. Co. v. Phillips, 
80 Ark. 292, 96 SW 1069; Cyle v. Den- 


ver, etc., R. Co., 37 Colo. 298, 86 P 
1010; Crissey, ete., Lumber Co. v. 
Denver, ete, R. Co: 17. «Colors A. 2755 
68 P 670; Stratton’ v. Union Pac. R. 


Coye7 Colo. A. 126, 42 P 602; Denver 
ete., R.-Co..v. De Graff, 2 Colo. A. 42, 
29 Pp 654; Sheldon v. Hudson River 
RCo: 29 Barb. 226 [rev on other 
grounds 14 N. Y. 218, 67 AmD 155]; 
Senesac v. Central Vermont FEY Cos 26 
Can. S. C. 641 [aff 9 Que. Super. 319]. 

[a] As otherwise expressed plain- 
tiff must show: (1) That there is no 
other reasonable conclusion as to the 
cause of the fire than that it was so 
caused. Fritz v. St. Louis, ete, R. 
Co., 243 Mo. 62, 148 SW 74; Clark v. 
St. Louis, etc., R. Co., (Mo. WINS) 4 SW 
(2d) 843; Redman v. ‘Chicago, ete:,) Re 
Co., (Mo. A.) 278 SW 95; Riggins Vv. 
Missouri Pac. R. Co., 208 Mo. A. 26, 
233: SW 67. (2) That. the circum- 
stances on which the conclusion is 
based must be consistent therewith 
and inconsistent with-any other the- 
ory. Green v. Philadelphia, etc., R. 
Co., 32 Del. 72, 119 A837; Atlanta, 
etc, eS Co. v. Welch, 85 Fla. 203, 95 


Ss 

fer Plaintiff must trace fire from 
place of its origin and identify it with 
the fire originated by defendant, and 
where the evidence shows several fires: 
of different origins, each originating 
several miles from the place of dam- 
age, it is not sufficient to show. that 
it is more probable that the fire 
started by defendant was the one that 
caused the damage. Union Pac. R. Co. 
v. Fosberg, 77 Nebr. 609, 110 NW 567; 
Union Pac. R. Co. -v. Fickenscher, 14 
Nebr. 497,.105 NW 39, 110 NW 561; 
Union Pac. Co. v. Westlund, 12 


R. 
Nebr. 733, 101 NW 1134, 110 NW. 567. 


ee 
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§§ 1414-1417] 


the injury complained of and the operation of the 
road, it is insufficient to sustain a finding that the 
property was fired by defendant’s locomotive,*? and 
a judgment awarding damages for the property 
burned will be reversed.*? It is not necessary, how- 
ever, that the evidence to establish the fact that de- 
fendants set out the fire should be uncontradicted.*4 

[§ 1415] (b) Degree of Proof. In accordance 
with general principles,*® it is essential to a recovery 
that plaintiff should show by a preponderance of the 
evidence that defendant caused the fire resulting in 
the injury complained of.4° If the evidence prepon- 
derates against the claim that defendant caused the 
fire*’ or is equally balanced,*® there can be no re- 
covery. Nevertheless, a preponderance of evidence 
is sufficient; the law does not require demonstration 
or absolute certainty that the fire was originated by 
-defendant*® or that this fact should be proved beyond 
a reasonable doubt,°° or that the evidence should be 
of such weight as to exclude all possibility of another 
origin of the fire.>4 

[§ 1416] (c) Effect of Uncontradicted Evidence 


42. Knowlton v. Georgia Cent. ‘R: 48. 
Co., 192 Ala. 456, 68 S 281. And see 
Adams vy. Grand Trunk Western R. 
_Co., 249 Mich. 300, 215 NW 875 (the 
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Clark v. St. Louis, ete., R. Co., 
132 Ark. 257, 201 SW 111; 
R. Co. y. Phillips, 80 Ark. 292, 96 SW 
Seaboard Air Line R. 
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in Rebuttal. Circumstantial evidence that a loco- 
motive set out the fire causing the injury complained 
of will not be sufficient to authorize a recovery where 
there is other positive and uncontradicted evidence 
tending to exclude the probability that the fire was 
caused by such locomotive.°? 

[§ 1417] (4) Negligence—(a) In General. Ex- 
cept in jurisdictions where negligence has been elim- 
inated as an element of the cause of action by stat- 
ute,°?-54 it is necessary for plaintiff to establish neg- 
ligence on the part of defendant by a preponderance 
of the evidence in order to authorize a recovery,°” 
and a judgment for plaintiff is not authorized where 
the evidence is evenly balanced*® or is sufficient only 
to raise a mere conjecture or surmise that the fire 
which destroyed plaintiff’s property was due to de- 
fendant’s negligence,*” although, in accordance with . 
well settled principles elsewhere considered,°’* it is 
not necessary to prove negligence beyond a reasona- 
ble doubt.®® This evidence of defendant’s negligence 
may be either direct or circumstantial, or both,°° 
whether the evidence is produced in making out the 


etc., R. Co., 78 Hun 549, 29 NYS 625. 

Tenn. —Carolina, etc., Roe cOr-u we 
Unaka Springs Lumber Co., 130 Tenn. 
354, 170 SW 591. 


Monte Ne 
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inference that the fire came from de- 
fendant’s locomotive must be based 
on facts showing due relation be- 
tween the time the fire started, the 
passing of the locomotive, and the 
possibility of a spark traveling from 
the locomotive to the place of the 
fire). 

43. Seaboard Air Line R. Co. v. 
Charpia, 90 Fla. 576, 107 S 173; Hines 
v. Venable, 81 Fla. 754, 88 S 703; Char- 
lotte Harbor, etc., R. Co. v. Orchard, 
73 Fla. 986, 75 S 533. 

44. Chicago, etc., R. Co. v. Nation- 
aL WY Inst iCo. ol Arke 228) 235 0S WwW. 


1006; St. Louis, etc., R. Co. v. Daw- 
son, 77 Ark. 434, 92 SW 27; Crist v. 
Trio Re Coy 18. Nie YY. 38) [afl t 


Thomps. & C. 435]. 
45. See Evidence § 1743 et seq. 
46. Ill.—TIllinois Cent. R. Co. v. 
Bailey, 222 11]. 480, 78 NE 833; Steck- 


ler v. Southern R. Co., 151 Ill. A. 368.. 


Iowa.—Howard v. Chicago, ete., R. 
Co., 196 Iowa 1378, 195 NW 153. 

Me.—Allen v. Maine Cent. R. Co., 
112 Me. 480, 92 A 615. 

Md.—Sims v. American Ice Co., 109 
Md. 68, 21 A 522. 

Mich.—Osborne v. Chicago, etc., R. 
Co., 111 Mich. 15, 69 NW 86. 

Mo.—Missouri Hes, ete., Co. v. Mis- 
souri Pac. R. Co., 257 SW "477; Farm- 
ers’ El., etc., Co. v. Hines, 294 Mo. 
639, 248 SW 140; Little v. St. Louis- 
_ San Francisco R. Co., (A.) 297 SW 
980; Taylor v. Lusk, 194 Mo. A. 133, 
187 SW 87; Bates ‘County Bank v. 
Missouri Pac. R. Co., 98 Mo. A. 330, 73 
SW 286. 

Nebr.—Union Bae R. Co. v. Keller, 
36 Nebr. 189, 54 NW 420. 

N. Y.—Warner v. New York, etc., 
_ R. Co., 209 App. Div. 211, 204 NYS 607 
[app dism 239 N. Y. 507 mem, 147 NE 
172 mem]. 

Ss. D:—White v. Chicago, etc., R. Co., 
1S. D. 326, 47 NW 146, 9 LRA 824, 

Tex.—Martin Vv. Missouri Pac. R. 
Co., 3 Tex. Civ. A. 133, 22 SW 195. 

[a] Evidence insufficient to satis- 
fy requirement.—Evidence that, twen- 
ty minutes before a fire near a rail- 
road, locomotives, one of them emit- 
ting a large quantity of smoke, passed, 
and that other locomotives of defend- 
ant had previously set fires in the 
vicinity, does not satisfy the require- 
ment of proof, by a fair preponder- 
ance, that the locomotive set it, oth- 
er causes not being eliminated, but 
evidence also showing a possibility 
that a boy set it. Allen v. Maine Cent. 
RB. Co., 112 Me. 480, 92 A 615. ~ 
- 47. Monte Ne R. Co. v. Phillips, 
80. Ark. 292, 96 SW 1060. 


1060; 
Minor, 82 Fla. 492, 90 S 611; Bates 
County Bank v. Missouri Pac. R. Co., 
98 Mo. A. 330, 73 SW 286; Warner v. 
New York, ete., R. Co., 209 App. Div. 
211, 204 NYS 607 [app dism 239 N. Y. 
507 mem, 147 NE 172 mem]. 

[a] Two possible causes equally 
reasonable.—Where there were two 
possible causes to which a fire may 
be attributed by fair inference, each 
equally reasonable, for only one of 
which defendant railroad is respon- 
Sible, defendant is not liable. War- 
ner v. New York, etc., R. Co., 209 
App. Div. 211, 204 NYS 607 [app dism 
239 N. Y. 507 mem, 147 NE 172 mem]. 

49. Viera v. Atchison, etec., R. Co., 
10 Cal. A.’267, 101 P°690; ‘Taylor ‘v. 
Louisville, ete., R. Co., 41 SW 551, 19 
KyL 717; Slaton v. Chicago, etc., R. 
Co., 97 Wash. 441, 166 P 644. 

50. Baltimore, etc., R. Co. v. Ship- 
ley, 39 Md. 251; White v. Chicago, 


ete:, Ri Co. -S."D.6326)\ 47 INW 146, 
9 LRA 824. But see Sheldon vy. Hud- 
29 Barb. (CN. ‘Y.) 


son River R. Co., 
226. 


51. Ark.—Chicago, ete., R. Co. 
National F. Ins, Co., 151 Ark. 218, 935 
SW 1006; Monte Ne R. Co. v. Phillips, 
80 Ark. 292, 96 SW 1060; St. Louis, 
ete., R. Co. v. Dawson, 77 Ark. 434, 
92 SW 27. 

Colo.—Crissey, etc,, Lumber Co. v. 
Denver, ete., R. Co., 17 Colo. A. 275, 
68 P 670. 

Kan.—Kansas City, ete., R. Co. v. 
Perry, 65 Kan. 792, 70 P 876. 

Md.—Baltimore, ete., R. Co. v. Ship- 
ley, 39 Md. 251; Annapolis, etc., R. 
Co. v. ee 39 "Md. 15: 

N. Y.—Crist v. Erie R. pee 58 N. 
Y. 638 [aff 1 Thomps. & C. 435]. 

Okl.—Kansas City Southern R. Co. 
v. Jones, 90 Okl. 231, 216 P 909. 

Tex.—Moose v. Missouri, etc., R. 
Co., (Commn. A.) 205 SW 645; Ft. 
Worth, ete., R. Co. v. Amason, (Civ. 
A.) 239 SW 359. 

But see Kalbach v. Philadelphia, 
etc., R. Co.; 277 Pa. 807, 312, 121.A 0204 
(“The causal connection must be com- 
not admitting other possibili- 


U. S.—Ragsdale v. Southern R. 
Co. 2s ot Fed. 924. 

Ga.—Seaboard Air-Line R. Co. v. 
Jarrell, 145 Ga. 688, 89 SE 718; Hines 
v. Bellah, 26 Ga. A. 361, 106 SE 559; 
Louisville, ete., R. Co. v. Howard, 25 
Ga. A. 83, 102 SE 456. 

Ind.—Lake Erie, ete., R..Co. v. Gos- 
sard, 14 Ind. A. 244, 42 NE 818. 

Ky. —Louisville, ete., R. Co. + v. 


yoy 29 SW 860, £7. KyL 977. 


Y.—-Van Nostrand vy. New York, 


Tex.—Missouri Pac. R. Co. v. Cul- 
yn 81 Tex. 382, 17 SwW'19, 13 LRA 

[a] As for instance, where evi- 
dence for defendant was positive and 
uncontradicted: (1) That the loco- 
motives alleged to have set out the 
fire were equipped with proper spark 
arresters and were not emitting and 
did not emit sparks. Seaboard Air- 
Line R. Co. v. Jarrell, 145 Ga. 688, 89 
SE 718; Gainesville, etc., R. Co. v. 
Edmondson, 101 Ga. 747, 29 SE 213; 
Savannah, ete., R. Co. v. Gnann, 21 Ga. 
A. 671, 94 SE 914; Jarrell v. Seaboard 
Air-Line R. Co.. 21 Ga. A. 415, 94 SE 
648; Louisville, ‘ete iv Riv siCor mvs 
Mitchell, 29 SW 860, 17 KyL 977; Ap- 
parently contra Hagan v. Chicago, 
etc., R. Co., 86 Mich. 615, 49 NW 509. 
(2) That the only locomotive which 
passed on the night of the fire was 
properly equipped with an approved 
spark arrester and was handled in a 
skillful and proper manner. Louis- 
ville, etc., R. Co. v. Howard, 25 Ga. 
A. 838, 102 SE 456; Carolina, ete., R. 
Co. v. Unaka Springs Lumber Co., "130 
Tenn. 354, 170 SW 591. (8) That the 
spark arrester on the locomotive was 
of the best kind and in good order and 
that, when passing plaintiff's premis- 
es, the locomotive was running down- 
grade with the steam shut off. Van 
Nostrand v. New York, etc., R. Co., 78 
Hun 549, 29 NYS 625. 

53-54. See supra §§ 1245, 1372. 

55. Md.—Sims v. American Ice Co, oa 
109 Md. 68, 71 A 522 

Mich.—Hewitt v.. Pere Marquette 
R. Co., 171 Mich, 211, 1837 NW 66, 41 
LRANS 635. 

Nebr.—Union Pac. R. Co. v. Keller, 
36 Nebr. 189, 54 NW 420. 

N. Y.—McCaig vy. Brie R. Co. 8 


Hun 599. 

Tex.—Allibone v. Texas, ete, R. 
Co., 2 Tex. A. Civ. Cas. § 64. 

56. Shipman v. Chicago, ete, R. 
Co., 78 Nebr. 48, 110 NW 535; Chi- 


cago, etc., R. Co. v. Myers, (Tex. Civ. 
A.) 264 SW 151; St. Louis: South- 
western R. Co. v. Johnson, (Tex. Civ. 
A.) 199 SW 1175; Missouri, ete. R. 
Co. v. Morgan, (Tex. Civ. A.) 146 SW 
336 [aff 108 Tex. 381, 193 SW 134]; St. 
Louis Southwestern R. Co. v. Starks, 
(Tex. Civ. A.) 109 SW 10038. 


57.. Gates. v. Boston, .etc., R. Co., 
255 Mass. 297, 151 NE 320; Carr v. 
Davis, 159 Minn. 485, 199 NW 237; 
McCool v. Davis, 158 Minn. 146, 197 
NW 93. 2 

58. See Evidence § 1745. 


59. Baltimore, etc., R. Co. vy. Ship- 
ee Md. 251. 


. U..§.—Svea Ins, Co. v. Vicks- 
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case in chief or offered by way of rebuttal.®? 
it essential to the sufficiency of circumstantial evi- 
dence to authorize a recovery that it should be un- 
In the notes may be found cases in 
which the evidence of defendant’s negligence was 


disputed.°? 


burg, ete., R. Co., 153 Fed. 774. 

Del.—Johnston vy. Director Gen. of 
Railroads, 30 Del. 565, 109 A 581. 

Ga.—Western, ete., R. Co. v. Cum- 
mings, 30 Ga. A. 713, 119 SE 224. 

Ill.—_Illinois Cent. R. Co. v. Schenk, 
64 Ill. A. 24. 

Ind.—Pittsburgh, ete, R. Co. v. 
Wilson, 161 Ind. 701, 66 NE 899; 
Louisville, ete., R. Co. v. McCorkle, 12 
Ind. A. 691, 40 NE 26. 

TIowa.—Swanson v. Keokuk, etc., R. 
Co., 116 Iowa 304, 89 NW 1088; Hock- 
stedler v. Dubuque, etc., R. Co., 88 
Iowa 236, 55 NW 74. 

Kan. —Missouri Pac. R. Co. v. Kin- 
kead, 29 Kan. 654; St. Louis, etce., R. 
Co. v. Blakeley, 6 Kan. A. 814, 49 P 
752. 

Ky.—Louisville, et COON, 
Brewer, 170 Ky. 505, 186 gw 166; Illi- 
nois Cent. R. Co. v. Scheible, 163 Ky. 
469, 172 SW 910; Louisville, etc., R. 
Co. v. Guttman, 148 Ky. 235, 146 SW 
731; Chesapeake, etc., R. Co. v. Rich- 
ardson, 99 SW 542, 30 KyL 786; Tay- 
lor v. Louisville, ete., R. Co., 41 SW 
551, 19 KyL 717; Kentucky Cent. R. 
Co. v. Barrow, 89 Ky. 638, 20 SW 165, 
6 KyL 240. 

Minn.—Hayes v. Chicago, etc., R. 
Co., 45 Minn. 17, 47 NW 260. 

Mo.—Tapley v. St. Louis, etc., R. 
Co., 129 Mo. A. 88, 107 SW 470. 

Nebr.—Union Pac. R. Co. v. Keller, 
36 Nebr. 189, 54 NW 420. 

N. Y.-—Babbitt v. Erie R. Co., 108 
App. Div. 74, 95 NYS 429. 

Pa.—John Hancock Ice Co. v. Per- 
kiomen R. Co., 231 Pa. 117, 80 A 63, 


Thomas v. New York, etc., R. Cor 182 
Pa. 538, 38 A 413. 
Tex. Texas, ete:, uth- 


erford, 28 Tex. Civ. ve 590, 8s. ‘ow ‘825. 
etc.,;. RR: 

€o;; 93 Wis. 373, 67 NW 721: ’Stertz v. 

Stewart, 74 Wis. 160, 42 NW 214. 

Can.—North Shore R. Co. v. Mec- 
Willie, 17 Can. S. C. 511 [aff 5 Montr. 
Q) B. 122] 

Que.—Henley v. Canadian’ Pac. R. 
Co., 21 CanLTOccNotes 394. 

“Tt is not required that the fact 
{of negligence] be established by di- 
rect or positive proof; like any other 
fact, it may be established by circum- 
stantial evidence.” Henderson _ v. 
Philadelphia, ete., R. Co., 144 Pa. 461, 
480, 22 A 851, 27 AmSR 652, 16 LRA 
299. 

fa] “fhe very nature of the case 
ordinarily admits of nothing more 
than circumstantial evidence to es- 
tablish the neghgence.” John Han- 
cock Ice Co. v. Perkiomen R. Co., 231 
Pa. 117, 124, 80 A 638. 

61. Western, etc., R. Co. v. Cum- 
mings, 30 Ga. A. 713, 119 SE 224; Bab- 
cock v. Chicago, etc., R. Co., 62 Iowa 
593, 13 NW ‘740, 17 NW 909; Central 
City pore etc., R. Co. v. Tllinois Cent. 
R. Co , 156 Ky. 759, 162 SW 81. 

62. Western, etc Ri Co, vi Cum= 
mings, 80 Ga. A. 713, 119° SE 224; 
Swanson v. Keokuk, etc., R. Co., 116 
Iowa 304, 89 NW 1088; Atchison, etc., 
R. Co. v. Bales, 16 Kan. 252; Central 
i y. etc., Co. v. Illinois Cent. R. 

Cy. 759, 162 SW 81. And see 
infra § 1418. 

63. [a] To show negligence.— 

Louisville, etc., R. Co. v. Frazier, 194 


Ala. 331, 70 S 90; Coffman v. Louis- 
ville, ,etc., R. Co., 184 Ala. 474, 63 S 
527; Southern R. Co. v. Collins, 179 


Ala. 335, 60 S 95; St. Paul F. & M. Ins. 
Coma Southern Pac. Co., 30 Cal. A. 140, 
157 P 247; Seaboard Air-Line R. Co. 
v. Howe, 139 Ga. 429, 77 SE 387; Mer- 
ritt v. Central of Georgia R. Co., 28 
Ga. A. 746, 113 SH 62; Atlanta, ‘ete. 
R. Co. v. McRae, 24 Ga. A. 537, 101 SE 
587; Sovthern R. Co. v. Smith, 21 Ga. 
A. 814, 95 SE 328; Atwood v. Chicago, 


—— 
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59, 144 NE 351]; Baltimore, etc., R. 
Co. v. Reed, 50 Ind. A. 220, 98 NE 141; 
Baltimore, etc., R. Co. v. Huddleston, 


15 Ind. A. 698, 98 NE 382; Minor v. 
Atchison, ete., R. Co., 97 Kan. .260, 
155 PP. 355 Great. Falls Mfe. eCo.rv: 


New York Cent., etc., R. Co., 214 Mass. 
446, 101 NE 997; Sugarman v. Man- 
hattan El. R. Co., 16 NYS 533. 

[b] To show that negligence was 
proximate cause of injury.—Miller v. 
Northern) Bac. RaiCor, 24lda 56nd) 
P 845, 48 LRANS 700, AnnCas1915C 
1214; ‘Port Terminal R. Co. v. Brimer, 
(Tex. Civ. AS) 19 SW Coa) is PLE: St. 
Louis Southwestern R. Co. v. Garner, 
(Tex. Civ. A.) 164 SW 385; Sti Louis 
Southwestern R. Co. v. Starks, Gitex. 
Civ. A.) 125 SW 70; Theresa Village 
Mut. F. Ins. Co. v. Wisconsin Cent. R. 
Co., 144 Wis. 321, 128 NW 103. 

[c] To establish prima facie case 
entitling plaintiff to judgment unless 
it Should be overcome by the seinen? 
of defendant. Illinois Cent. Co. 
Bailey, 222 Ill. 480, 78 NE 343 [aff 127 
INS AY ALI 

(d] Sufficient to go to jury on 
question: (1) Of defendant’s negli- 
gence. Henry v. Southern Pac. R. Co., 
50 Cal. 176; Hull v. Sacramento Valley 
RR. Cosi Cal. 387, 73 AmD 656; Car- 
den v. Atlanta, etc., Recose23 Ga. A. 
685, 99 SE 218; Chesapeake, ete., R. 
Co. v. Snyder, 164 Ky. 432, 175 ‘SW 
640; Cincinnati, ete,, R. Co. v. Cecil, 
90 SW 585, 28 KyL 830; Muse v. Gulf, 
ete., R: Co., (Miss.) 48 S 897; Martin 
v. Lehigh Valley R. Co., 90 Naa 
258, 100 A 345; Broadfoot v. Atlantic 
Coast Line R. Co., 174 N. C. 410, 93 SE 
932; Craft v. Albemarle Timber Co., 
132 N. C. 151, 43 SE 597; Lackawanna, 
ete; RR. Cosi. pDoake 52 Pass Hoy 91 
AmD 166; Bankers’ etce., Ins. Co. Wi 
Charleston, ete SECO, 1 LoS Sin Cres sOe 
136 SE 557; McCready V. South Caro- 
lina R: Co., 33 S. C. L. 356; Gleason 
v. San Pedro, ete, RR. Co., 49 Utah 
405, 164 P 484; Canada Southern R. Co. 
Von ehelps;) 14) Can: =] SiC ie 32% (2) 
Whether defendant’s negligence was 
proximate:cause of injury. Baldwin 
v. Alabama, etc., R. Co., 95 Miss. 52, 
52 S 358; Warner v. New York, ete., 
Ren Cos 209 App. Div. 211, 204 NYS 
607 [rev 201 NYS 454, and app dism 
239 N. Y. 507 mem, 147 NB 172 mem]. 

64. [a] To show  negligence.— 
Weber y. Davis, 198 Iowa 785, 200 NW 
207; Chenoweth vy. Southern ’Pac, Cay 
53 Or. TPL OS Ps 86¥ ey. ee Toron- 
toyetes, R. Co., ROI CHCl (as 

[b] Insufficient to go ane jury.— 
Louisville, ete., R. Co. v. Hamburg- 
Bremen RF. Ins. Co., 152, Ky..-510, 1538 
SW 745. 

65. Hockstedler v. Dubuque, ete., 
R. Co., 88 Iowa 236, 55 NW 74; Ohio, 
Ete. Conve Whitt, 180 Ky. 418, 202 
SW 899; Louisville, etc., BR. Co. v. 
Sepia) 92 Ky. 55, 17 SW 198, 13 KyL 


[a] Evidence held sufficient: (1) 
To show negligence.. Alabama Great 
Southern R. Co. v. Sanders, 145 Ala. 
449, 40 S 402; Silver v. Chicago, etc., 
R. Co:, 193 Til. A. 227; Cleveland, etc., 
R. Co. v. Scantland, 151 Ind. 488, 51 
NE 1068; Dumbarton Realty Co. v. 
DAtGe Bverist, Ine., (lowa) 174 NW 
269; Hockstedler v. Dubuque, etc., R. 
Co., 88 Iowa 236, 55 NW 74; Bray v. 
St. Louis-San Francisco R. Co., 111 
Kan. 60, 205 P 1112; Illinois Cent. R. 
Co. v. Nuckols, 212 Ky. 564, 279 SW 
964; Southern R. Co. v. MecGeoughey, 
102 SW 270, 31 KyL 291; Chesapeake, 
etc., R. Co. v. Richardson, 99 SW 642, 
30 KyL 786; Cincinnati, etc., R. Co. 
v. Falconer, 97 SW 727, 30 KyL 152; 
Tortorice v. Yazoo, ete., R. Co., 142 


) [§§ 1417-1418 


held sufficient®* or insufficient.°4 : 

[§ 1418] (b) Construction, Equipment, and Op- 
eration of Locomotives. 
ligent in causing the fire by reason of its negligently 
constructing, equipping, repairing,®® or operating®® 


That defendant was neg- 


La. 229, 76 S 620; Winston v. Atlan- 
tic! City ORs 7Co., se CNS Supe) eames 
866; Campbell v. New York Cent. R. 
Co., 224 App. Div. 148, 229 NYS 1757; 
Babbitt v. Erie R. Co., 108 App. Div. 
74, 95 NYS 429; Munson v. New York 
Cent., -ete., R.'Co., 55 App. Div. 523; 
66 NYS 9738; Hardy v. Hines Bros. 
Lumber Co., 160 N. C. 113, 75 SE 855, 
42 LRANS 759; Houston, etc., R. Co. 
v. Ellis, (Tex. Civ. A.) 160 SW 607 [aff 
111 Tex. 15, 224 SW 471]; Overacker 
v. Northern Pac. R. Co., 64 Wash. 491, 
117 P 403; Canada Cent. R. Co. v. Mc- 
Laren, 8 Ont. A. 564.° (2) To go to 
jury on question of negligence. Tole- 
do, etc., R. Co. v. Home Ins. Co., 53 Ind. 
A. 459, 101 NE 1035; Illinois Cent. R. 
Co. v. Stivers, 172 Ky. 322, 189 SW 
211; Louisville, ete., R. Co. v. Sam- 
uels, 57 SW 235.122) Kyla 3033s ivic= 
Rainey v. Virginia, etc., R. Co., 168 N. 
C. 570, 84 SE 851; Byers v. Baltimore, 
ete., R. Co., 222 Pa. 547, 72. A 245; Phil- 
adelphia, etc., R. Co. v. Shultz, 93 Pa. 
341; Pennsylvania R. Co. v. Watson, 
81 Pa. 293; Texas Midland R. Co. v. 
Ray, (Tex. Civ. A.) 168 SW 1013. 

[b] Evidence held insufficient: (1) 
To show negligence. Southern R. Co. 
v. Slade, 192 Ala.‘568, 68 S 867; Louis- 
ville, etc., R. Co. v. Stanley, 186 Ala. 
95, 65 S 39; Sullivan Timber Co. v. 
Louisville, ete, R. Co., 163 Ala. 125, 
50 S 941; Farley v. Mobile, etc., R. Co., 
149 Ala. 557, 42 S 747; Louisville, 
etc., R. Co. v. Marbury Lumber Co., 
132 Ala. 520, 32 S 745, 90 AmSR 917; 
Western, etc., R. Co. v. Collett, 21 Ga. 
A. 818, 95 SE 373; St. Louis, etc., R. 
Co. v. Blakeley, 6 Gate ae 814, 49 P 
1525) Plinn sve 
R. Co., 142 N. Y. 11, 36 NE 1046; 
White v. New York Cent., eter RaCo.; 
90 App. Div. 356, 85 NYS 497 Laff 
181 N. Y. 577 mem, 74 NE 1126 mem]; 
Weeks v. Erie R. Co., 57 .App. Div. 
192, 68 NYS 182; Dougherty v. King, 
22 App. Div. 610, 48 NYS 110; Frier v. 
Delaware, etc., Canal Co., 86 Hun 464, 
33 NYS 886; Wheeler v. New York 
Cent., ete., R. Co., 67 Hun 639, 22 NYS 
561; Polacsek v. Manhattan R. Co., 84 
NYS 140; Fournier v. Canadian Pac. 
R.vCo.,. 33 Ns Bi 565-2) LOReomto: 
jury on question of negligence. Home 
Ins. Co. v. Cincinnati, ete., R. Co., 182 
Ky. 778, 207 SW 487; Smith v. North- 
ern Pac. Rs Con seNw Ds Lin Demin Vw Likes 

{c] Where plaintiff identifies the 
engine that caused the fire, proof that 
large cinders were found on the track 
and on plaintiff's premises at the time 
of the fire does not show that the en- 
gine was not in good repair, in the ab- 
sence of evidence showing that the 
einders came therefrom or that it is 
of similar construction, state of re- 
pair, or management to those shown 
to have emitted the cinders. Wheeler 
v. New York Cent., etc., R. Co., 67 Hun 
639, 22 NYS 561. 

[a] 
identify engine that set the fire by 
name or number or by any other des- 
ignation, it is sufficient if he proves 
either by the manner in which it was 
operated or the extent to which it 
scattered fire that it was so far out 
of repair as to charge the company 
with negligence. Bevier v. Delaware, 
etc., Canal Co., 18 Hun (N. Y.) 254. 

fe] Affidavits of defenidant’s mas- 
ter mechanic as to ‘the condition of 
certain locomotives at the time, but 
which do not show whether these were 
the engines by which the fire was 
caused, are insufficient .to disprove 
negligence. Missouri Pac. R. Co. v. 
Texas, ete., R. Co., 33 Fed. 360. 

66. U. S.—Svea Ins. Co. v. Vicks- 
burg, ete, R.sCo., 153 -Weann74; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


New York Cent, etc.,° 


Where plaintiff is unable to — 


§ 1418] 


its locomotives may be shown wholly by cireumstan- 
tial evidence®? offered either in chief or in rebut- 
Such negligence may be sufficiently proved, at 
least to warrant an inference that the fire-was caused 
by such negligence, by evidence, together with other 
circumstanees, that about or soon before the time at 
which the fire occurred passing locomotives emitted 
sparks or coals of an unusual quantity or size,®® or 
to an unusual height or distance,’° or that the loco- 
motive alleged to have caused the fire had cast sparks 
prior to the time of the fire in question,’+ or had 


talie® 


Tll.—Illinois Cent. R. Co, v. Schenk, | 


64 Ill. A. 24 

Iowa.—Hockstedler v. Dubuque, 
etc., R. Co., 88 Iowa 236, 5 NW 74. 

Kan.—Atchison, ete., R. Co. v. Bales, 
a6niSan 2 bas. Stuluouis. etc, a. COnay 
Blakeley, 6 Kan. A. 814, 49 P 752. 

Ky.—Ohio, etc., R. Co. v. Whitt, 180 
Ky. 418, 202 SW 899; Southern R. 
Co. v. MecGeoughey, 102 SW 270, 31 
KyL 291. 

La.—Iberville Planting Co, v. Tex- 
as, ete., R. Co., 8 La: A. (Orleans) 133. 

Minn.—Hayes Vv. Chicago, eétce.,. R: 
Co., 45 Minn. 17, 47 NW 260. 

N. Y.—Babbitt v. Erie R. Co., 108 
App. Div. 74, 95 NYS 429; Frace v. 
New York, ete., R. Co. 68 Hun 325, 22 
NYS 958 [rev on other grounds 143 N. 
Y. 182, 38 NE 1021]. 

Tex.—Gulf, étce., R. Co. v. Blakeney- 
Stevens-Jackson Co., 48 Civ. A. 443, 
106 SW 1140; Texas, eter Re Cosa 
Rutherford, 28 Tex. Civ. A. 590, 68 
SW 825. 

Can.—North Shore R. Co. v. Mc- 
Willie, 17 Can. S. C. 511 [aff 5 Montr. 
Qy B: 1221. 

“The only negligence that... 
fthe jury] find is carelessness on the 
part of the engineer in operating the 
engine. Now how could the plaintiff 
prove this carelessness or negligence 
on the part of the engineer by any di- 
rect evidence? If the: engineer was 
guilty of any carelessness or negli- 
gence, probably he alone knew it; 
and possibly even he himself would 
not have been fully aware of his own 
carelessness or negligence.” Atchi- 
pons etc.) R. Co. v. Bales, 16 Kan. 252, 

54 


{a] Evidence held sufficient: (1) 
To show negligent operation. Bugg v. 
Lang, 35 Ga. A. 704, 134 SE 623; Mer- 
ritt v. Central of Georgia R. Co., 28 
Ga. A. 746, 113 SE 62; Western, etc., 
R. Co. v. Collett, 21 Ga. A. 818; 95 SE 
373; Toledo, etc., R. Co. -v. Home Ins. 
Co., 58 Ind. A. 459, 101 NE 1035; Bray 
v. St. Louis-San Francisco R. Co., 111 
Kan. 60, 205 P 1112; Illinois Cent. R. 
Co. v. Nuckols, 212 Ky. 564, 279 SW 
964; Peo. v. New York Cent., etc., R. 
Co., 155 App. Div. 699, 140 NYS 902 
[rearg den 156 App. Div. 925 mem, 141 
NYS 1139 mem, and rev 213 N. Y. 136, 
107 NE 55]; St. Louis Southwestern 
R. Co. v. Johnson, (Tex. Civ. A.) 209 
SW 183. (2) To go to jury on ques- 
tion of negligent operation. Illinois 
Genta. Co. wv. ‘Stivers, 172) Ky! 322, 
189 SW 211; Chandler v. Rutland R. 
Co., 140 App. Div. 68,124 NYS 1046. 

Tb] Evidence held insufficient: (1) 
To show negligent operation of loco- 
motive. Southern R. Co. v. Slade, 192 
Ala. 568, 68 S 867; Sullivan Timber 
Co. v. Louisville, etc., R. Co., 163 Ala. 
125.50 S. 9415 Atlantic Coast Line R. 
Co. Vv: McElmurray, 14 Ga. A. 196; 80 
Cie 680; Central City Fdy., etc., Co. 

| Illinois Cent. R. Co., 156 Ky. 759, 162 
Sw W 81; Yazoo, etc., R. Co. v. Washe 
ington, 113 Miss. 105, 73 S 879, AnnCas 
1918E 813. (2) To go to jury on 
question of negligent operation. 
Home Ins. Co. v. Louisville, etc., R. 
Co., 182 Ky. 778, 207 SW 487. 

{e] Usual carelessness or negli- 
gence of employees in charge of the 
engine which caused the fire warrants 
a reasonable conclusion that they 
were negligent at the time of the fire 
in question. Norwich _Ins.. Soce.. -v. 
Oregon R. Co., 46 Or. 123, 78 P 1025. 


. 


| N. Y. 367, 4 AmR 688; 
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caused.?* 


[d] Conflict in evidence as to the 
proper equipment and handling of a 
locomotive. where, after plaintiff had 
made a prima facie case of the set- 
ting of a fire thereby, raising the pre- 
sumption of negligence, defendant 
gave full proof of such equipment and 
handling, is not raised by evidence 
that a quarter of a mile from the place 
of the fire the locomotive while going 
up grade emitted a “great deal’ of 
sparks, and that several fires during 
several years had been occasioned by 
sparks from defendant’s engines. 
Farley v. Mobile, etc., R. Co., 149 Ala. 
557. 42 S 747. 

67. See cases supra notes 65, 66. 

68. Western, ete., R. Co. v. Cum- 
mings. 30 Ga. A. 713, 119 SE 224; Cen- 
tral .City Fdy., etc., Co. v.. Illinois 
Cent. R. Co., 156 Ky. 759, 162 SW 81. 

69. Ind.—Cleveland, etc., R. Co. v. 
Scantland, 151 Ind. 488, 51 NE 1068; 


Cincinnati, etc., R. Co. v. Smock, 133 
Ind. 411, 33 NE 108; Toledo, etc., R. 
Co. v. Home Ins. Co., 53 Ind. A. 459, 
101 NE 1035. 


Iowa.—Knight v. Chicago, R. 
Co., 81 Iowa 310,46 NW 1112. 

Ky.—Louisville, ete., R. Co. v. Tay- 
lor, 92 Ky. 55, 17 SW 198, 13 KyL 373; 
Cincinnati, ete., R. Co. v. Caskey, 74 
SW 201, 24 KyL 2392. 

Minn.—Continental Ins. Co. v. Chi- 
cago, etc., R. Co., 97 Minn. 467, 107 
NW 548, 5 LRANS 99. 

Miss.—Gilchrist-Fordney Co. v. 
Parker, 109 Miss. 445, 69 S 290. 

Mo.—Hoover v. Missouri Pac. R. Co. an 
16 SW 480. 

N. Y.—O’Neill v. New York, etce., R. 
Cor, LLSIMN. WY, DOs 22 INE) 207, 5 LARVA: 
591; Bedell v. Long Island R. Co., 44 
Coolidge v. 
Rome, etc., R. Co., 52 Hun 613. 5 NYS 
301; McCaig v. Erie R. Co., 8 Hun 599. 

Or.—Anderson vy. Oregon R. Co., 45 
Orally apes hs 

v. Watson, 


Pa.—Pennsylvania Co. 
EP Eu ete. a Co: 


Se Pare Woe 
v. Kerst, 2 Walk 

Tex.—Texas, etc., R..Co. v. Wever, 
3 Tex. A. Civ. Cas. § 61. 

Wis.—Brusberg v. Milwaukee, etce., 
R. Co., 55 Wis. 106, 12 NW 416. 

[a] Mere emission of sparks in 
unusual quantity and size from a 
passing locomotive without proof that 
they caused the fire to adjacent prop- 
erty merely tends to show negligence. 


etc; 


Sherrell v. Louisville, etc., R. Co., 
(Ala.) 44 S 153. 

70. Baltimore, etc., R. Co. v. Hud- 
dleston, 50 Ind. A. 698, 98 NE 382 


Baltimore, ete., R. Co. v. Malott, 50 
Ind. A. 697, 98 NE 382; Baltimore, 
ete., R. Co. v. Reed, 50 Ind. A. 320, 98 
NE 141; Continental Ins. Co. v. Chi- 
cago, eter Ri Co... 9%) Minn: 467; 107 
NW 548, 5 LRANS 99; Anderson v. 
Oresoni Ra Co. (450 Or. | 2k ic EPL Oe 
Huysett v. Philadelphia, etc., R. Co., 
23 Pa. 373. Contra Smith v. Northern 
PacMRny Comoe Newb pin bOomINI Waele 
(the mere fact that sparks set fire at 
a distance of one hundred and eight- 
een feet from the track in a heavy 
wind is not affirmative evidence of 
negligence [crit Continental Ins. Co. 
VerChicaronm etc. wit. Com suprage 2 
Thompson Negl. § 2234 as not in har- 
mony with the weight or the better 
reason of the authorities]). 

71. Matthis v. Johnson, 180 N. C. 
130, 104 SE 366. 

72. Louisville, etc., R. Co. v. Mc- 
Corkle, 12 Ind. A. 691, 40 NE 26. 
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emitted fire for a considerable time,” or had started 
other fires,7* and that a locomotive in good repair 
and equipment would not have caused fire in the man- 
ner, or at the place, in which the one in question was 
And to authorize a recovery on evidence 
of this character, it is not necessary that it should 
be undisputed;7* the jury may find a verdict for 
plaintiff, although there is direct and positive testi- 
mony in behalf of defendant that the locomotive was 
properly constructed, equipped, and in good repair,*® 
that the engineer was competent,’” and that the loco- 


73. Ind.—Louisville, ete., R. Co. v. 
McCorkle, 12 Ind. A. 691, 40 NE 26. 

Kan.—Missouri Pac. R. Co. v. Kin- 
eaid, 29 Kan. 654; Atchison, etc., R. 
Co. v. Bales, 16 Kan. 252; Atchison, 
etce., R. Co. v. Stanford, 12 Kan. 354, 
15 AmR 362; St. Joseph, etc., R. Co. 
v. Chase, 11 Kan. 47; Missouri Pac. 
R. Co. v. Chamberlain, 4 Kan. A. 232, 
45 P 967. 

Ky.—Louisville, ete., R. Co. v. Tay- 
lor, 92 Ky. 55, 17.SW 198. 

Pa.—Thomas v. New York, etc., R. 
Co., 182 Pa. 538, 38 A 413 

Wis.—Stertz v. Stewart, 74 Wis. 
160, 42 NW 214. 

[a] Where plaintiff relies on neg- 
ligent operation of locomotive con- 
sisting of the use of too much steam 
he must show the connection between 
the use of too much steam and the es- 
cape of the sparks by which the fire 
was communicated to the property; 
and he does not do this by mere evi- 
dence of other fires set by the locomo- 
tive. Louisville, ete., R. Co. v. How- 
ard, 39 Ind. A. 703, 79 NE 1119; Lou- 
isville, ete., R. Co. v. Vinyard, 39 Ind. 
A. 628, 79 NE 384. 

74. JIowa.—Knight v. Chicago, etc., 
R. Co., 81 Iowa 310, 46 NW 1112; John- 
son v. Chicago, ete, R. Co. 77, lowa 
666, 42 NW 512. 

Kan.—Missouri Pac. R. Co. v. Kin- 
eaid, 29 Kan. 654; Missouri Pac. R. 
See Chamberlain, 4 Kan. A. 232, 45 

SS ade at R. Co.\ve Hanna, 53 
SW 1, 21 KyL 850. 

Minn.—Dean v. Chicago, etc., R. Co., 
peyote 413, 40 NW 270, 12) AmSR 


MO ete Missouri Pac. R. Co., 
16 SW 480. 

Pa.—Thomas v. New York, ete., R. 
Corrs 2 Pa Dooce Aeros 

fa] Expert testimony that with 
the appliances in use to prevent such 
accidents the fire could not have been 
caused unless the engine had been out 
of repair, considered in connection 
with the statutory presumption of 
negligence, justifies a verdict against 
defendant, although other evidence 
tends to show that the engine was 
provided with the best appliances, 
that it was in good order, and that the 
engineer and fireman were competent. 
Dean v. Chicago, etc., R. Co., 39 Minn. 
413, 40 NW 270, 12 AmSR 659. 

75. See cases infra notes 76-78. 

76. Swanson v. Keokuk, ete, R. 
Co., 116 Lowa 304, 89 NW 1088; Atchi- 
son, etc., R. Co. v. Campbell, 16 Kan. 
200; (Central City Edy., ete.; Co. ‘v. Tl- 
linois Cent. R. Co., 166 Ky. 759, 162 
SW 81; Cincinnati, ete., R. Co. v. Fal- 
coner, 97 SW 727, 30 KyL 152. See 
Smith y. New York Cent., ete., R. Co., 
164 App. Div. 421, 150 NYS 233 (as 
Cpa ae this view). 

[a] Thus, where a few minutes 
before the fire was discovered a loco- 
motive passed emitting sparks of con- 
siderable size and there is an entire 
absence of evidence of any other cause 
for the fire; a verdict for plaintiff is 
authorized, although defendant’s wit- 
nesses swore positively to the good 
condition of the spark arresters on all 
locomotives passing the place. Cin- 
cinnati, etc., R. Co. v. Falconer, 97 
Sw 727, 30 KyL 152. 

ds Swanson v. Keokuk, ete., R. 
Co., 116 Iowa 304, 89 NW 1088; Atchi- 
any etc., R. Co. v. Campbell, 16 Kan. 
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motive was carefully and skillfully operated at the 
time of the fire,7® even though there was no direct 
testimony contradicting evidence of this character.’® 
The jury has the undoubted right to weigh both the 
circumstantial evidence of plaintiff and the direct 
testimony in behalf of defendant and determine the 
value of each,®° and has the right to say that the 
circumstantial evidence tending to prove negligence 
outweighs the direct evidence for defendant to the 
contrary.*! On the other hand, it has been held that, 
where defendant relies upon the fact that its locomo- 
tive was in good condition, it is not necessary to sus- 
tain a verdict for defendant that the evidence by 
which it proves that fact be undisputed.*?’ But even 
though direct testimony that the locomotive was in 
good order and carefully operated is not contradict- 
ed, the jury need not accept such evidence as con- 
clusive, but may consider all the evidence bearing 
on the condition of the locomotive and the mode of 
operating it and the circumstances under which the 
fire oceurred.** 


[§ 1419] (c) Allowing Accumulation of Combus- . 


tible Matter on Railroad Property. That the fire was 
caused by defendant’s negligence may be sufficiently 
shown by evidence that it permitted dry grass, weeds, 
or other combustible material to accumulate on its 
right of way, in which the fire started, together with 
other circumstances,** such as, that there was a steep 
grade at the place of the fire so that defendant’s lo- 


78. Western, ete., R. Co. v. Cum- 


mings, 30 Ga. A. 718, 119 SE 224;|42 LRANS 759: 


RAILROADS 


Lumber Co., 160 N. C. 113, 75 SE 855, 
Hawley v. Sumpter 


comotives in passing put on steam and emitted sparks 


and coals which frequently ignited the rubbish on the 


right of way,®® that at the time of the fire the weath- 


er was very dry,°® that a strong wind was blowing 


toward the property destroyed,*’ that fires had pre- 
viously been set out in the property destroyed by 
passing locomotives,®* or that the fire in question was 
communicated through the agency of the combustible 
material to the property destroyed.’® These facts 
may be established by cireumstantial evidence®® 
since it is seldom possible to produce eyewitnesses to 
testify to such facts directly.°! 

[§ 1420] (d) Setting Out and Preventing Spread 
of Fire. Negligence on the part of defendant in set- 
ting out and allowing the fire to escape from its right 
of way cannot be inferred from the mere fact that 
at the time of the fire the employees whose duty it 
was to keep the road where the fire occurred in re- 
pair were absent;°? but where the fire is shown to 
have been set out on defendant’s right of way, evi- 
dence that its employees did not use proper precau- 
tions in setting out and guarding the fire may be 
sufficient to sustain a verdict for plaintiff.°?-94 In 
the notes may be found eases in which evidence of 


such negligence has been held to be sufficient®® or 


insufficient. 

[§ 1421] (e) Contributory Negligence. General 
rules applicable to the weight and sufficiency of evi- 
dence®* apply in actions against railroad companies 


etc., R. Co., 75 Wis. 532, 44 NW 848; 
Grant v. Canadian Pac. R. Co., 36 N. 


[$§ 1418-1421 


Atchison, etc., R. Co. v. Bales, 16 Kan. 


252; Atchison, ete., R. Co. v. Camp- 
bell, 16 Kan. 200. 
79. Atchison, etc., R. Co. v. Camp- 


bell, supra. 

80. Atchison, ete., R. Co. v. Bales, 
16 Kan. 252. 

81. Atchison, ete., R. Co. v. Bales, 
supra. 

“When the statements of the wit- 
nesses cannot be reconciled with the 
physical facts, the latter being such 
that, in the natural and usual order 
of things, the effect shown is the re- 
sult of causes similar to those in 
proof, and no other cause _ being 
shown, it is permissible to the jury 
to discard the oral testimony as be- 
ing less trustworthy than the physical 
circumstances.” Cincinnati, ete., R. 
Co. v. Falconer, 97 SW 727, 728, 30 
KyL 152. 

82. St. Louis, ete., R. Co. v. Lind- 
ley, (Tex. Civ. A.) 29 SW 1101. 

83. V-Star Louis;~ sete: sR. "Col. sy. 
Coombs, 76 Ark. 132, 88 SW 595. 

84. Ala.—Louisville, etc., R. Co. v. 
Miller, 109 Ala. 500, 19 S 989. 

Ind.—Terre Haute, ete., R. Co. v. 
Walsh, 11 Ind. A. 13, 38 NE 534. 

Mont.—Pure Oil Co. v. Chicago, etc., 
R. Co., 56 Mont. 266, 185 P 150. 

S. D.—Kelsey v. Chicago, ete., R. 
Co., 1 S. D. 80, 45 NW 204. 

Tex.—Texas, etc., R. Co. v. Ruther- 
ford, 28 Tex. Civ. A. 590, 68 SW 825. 

Wis.—Moore v. Chicago, etc., R. Co., 
78 Wis. 120, 47 NW 273. 

Eng.—Smith v. London, etc., R. Co., 
R66. CrP 14. 

{a] Evidence sufficient: (1) To 
show negligence in failing to keep 
right of way free from combustible 
matter. Viera v. Atchison, 
CovorCal AY 267,101 169.07 
etc., R. Co. v. Whitt, 180 Ky. 418, 202 
SW 899; Nichols v. Lehigh Valley R. 
Co., 61 Misc. 195, 114 NYS 942 [aff 
133 App. Div. 936 mem, 118 NYS 1127 
mem]; Billings v. Fitchburgh R. Co., 
11 NYS 837 [aff 128 N. Y. 644, 29 NE 
147]; Meares v. Wynnewood Lumber 
Co., 172 N. C. 289, 90 SE 190; McBee 
v. Seaboard Air Line R. Co., 171 N. C. 
111, 87 SE 985; Hardy v. Hines Bros. 


R. Co., 49 Or. 509, 90 P 1106, 12 LRA 
NS 526; Dutton v. Canadian Nat. R. 
Co., 26 Man. 498. (2) To show that 
negligence in failing to keep right of 
way free from combustible matter 
caused injury complained of. Cole v. 
Pennsylvania R. Co., 34 F. (2d) 171; 
Viera v. Atchison, ete., R. Co., 10 Cal. 
A. 267, 101 P 690; Merritt v. Central 
of Georgia R. Co., 28 Ga. A. 746, 113 
SE 62. (3) To go to jury on question 
whether fire was communicated from 
defendant’s right of way by means of 
combustible materials thereon. Staf- 
ford v. New York Cent. R. Co., 80 Pa. 
Super. 408, (4) To sustain verdict for 
plaintiff in actions based on negli- 
gence in allowing combustible matter 
to accumulate on right of way. Bugg 
v. Kirkland, 37 Ga. A. 47, 138 SE 586; 
Awe v. Chicago, ete., R. Co., 175 Ill. 
A. 144; Pittsburgh, etc., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766; New York, etc. R. Co. v. 
Grossman, 17 Ind. A. 652, 46 NE 546; 
Pure. Oil Co. v. Chicago, etc., R. Co., 
56 Mont. 266, 185 P 150. 

[b] Evidence insufficient to show 
negligence in failing to keep right of 
way free from combustible matter. 
Kemp v. Norfolk Southern R. Co., 169 
N. C. 731, 86 SE 621; McCoy v. Caro- 
lina Cent. R. Co., 142 N. C. 388, 55. SE 


270. 

85. Pittsburgh, etc., R. Co. v. Indi- 
ana Horseshoe Co., 154 Ind. 322, 56 
NE 766. 

86. New York, etc., R. Co. v. Gross- 
man, 17 Ind. A. 652, 46 NE 546. r 

87. Pittsburgh, ete., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766; New York, ete, R. Co. v. 
Grossman, 17 Ind. A. 652, 46 NE 546. 

88. Moore v. Chicago, etc., R. Co., 
78 Wis. 120, 47 NW 273. 

89. Pure Oil Co. v. Chicago, etce., 
R. Co., 56 Mont. 266, 185 P 150. 

90. Pure Oil Co. vy. Chicago, etce., 
R. Co., supra. 

91. Pure Oil Co. v. Chicago, ete., 
Ri Co;, supra, 

92. Baltimore, etc., R. Co. v. Ship- 
ley, 39 Md. 251. 

93-94. Townley v. Fall Brook Coal 
Co., 12 NYS 649; Clune v. Milwaukee, 


95. [a] Evidence held sufficient: 
(1) To justify inference that men. 
burning off right of way were defend- 
ant’s servants. Kansas City South- 
ern R. Co. v. Wilson, 119 Ark. 143, 171 
SW 484; Baxter v. Great Northern R. 
Co., 73 Minn. 189, 75 NW 1114 (that 
section men burned rubbish during the 
ordinary hours of labor, aS was or- 
dinarily done by them at that time 
of year, is sufficient, in the absence 
of any rebutting evidence, to justify 
a finding that they were acting with- 
in the scope of their employment). 
(2) To show negligence in failure to 
prevent spread of fire set out on right 
of way to clear off combustibles. 
Kansas City Southern R. Co. vy. Cecil, 
171 Ark. 34, 288 SW 1; Kansas City 
Southern R. Co. v. Wilson, 119 Ark. 
143, 171 SW 484; Kennedy v. Mina- 
rets, etc., R. Co., 90 Cal. A.’ 563, 266 
P 353; St. Paul F. & M. Ins. 'Co. v. 
Southern Pac. Co., 30-Cal. A. 140, 157 
P 247; Luikart v. Yazoo, etc., R. Co., 
150 La. 615, 91 S 64. (3) To show 
negligence both in setting out on, and 
preventing spread of fire from, com- 
bustible matter on right of way. 
Gates v. Boston, ete., R. Co., 255 Mass. 
297, 151 NE 320. (4) To show that 
negligence in burning combustibles on 
right of way caused destruction of 
plaintiff's property by fire. St. Louis, 
etc., R. Co. v. Clements, 82 Ark. 3, 99 
SW 1106. 

96. [a] Evidence held insufi- 
cient: (1) To show negligence both in 
setting out on, and preventing spread 
of fire from, combustible matter on 
right of way. Woulfe v. Arkansas 
Valley Interurban R. Co., 115 Kan. 
640, 223 P 817. (2) To show negli- 
gence in failing to prevent spread of 
fire set out on right of way to clear 
off combustibles. Kalz v. Winona, 
ete., “Ri-Co.,:-76° Minn. 351, £79 Nw. 
310; Baxter v. Great Northern R. Co., 
73 Minn. 189, 75 NW 1114. (3) To 
show negligencg in starting fire on 
right of way to burn off combustibles. 
Galveston, ete., R. Co. v. Jensen, (Tex. 
Civ. A.).283 SW 598. 

97. See Evidence §§ 1730-1806. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for destruction or injury of property by fire set out 
by them on the question of contributory negligence.’ 

[§ 1422] 11. Questions for Court and Jury—a. 
Ordinarily, in ac- 
tions for injury by fire alleged to have been caused 
or originated by a railroad company, the origin of 
the fire is a question of fact to be determined by the 
jury from all the evidence in the case.°® 
has been held that the question of the origin of the 
fire is for the determination of the jury where the 
evidence on this question is conflicting;+ where dif- 


Origin of Fire—(1) In General. 


RAILROADS 


Thus it 


ferent inferences can be drawn from the evidence ;? 


98. See cases infra this note. 
[a] Evidence held sufficient to 
show: (1) Contributory negligence in 


failing to watch and protect the prop- 
erty destroyed. St. Louis, etc., R. 
Co. v. Clements, 82 Ark. 3, 99 SW 
1106; Hawley v. Sumpter R. Co., 49 
Or. 509, 90 P 1106, 12 LRANS 526. 
(2) That plaintiff or his employees did 
not use due diligence to put out the 
fire which, destroyed his property. 
Smith v. Ogden, ete., Co., 33 Utah 
129, 93 P 185; Brunner v. Minneapolis, 
etc., R. Co., 155 Wis. 253, 143 NW 305, 
144 NW 986, 49 LRANS 166, 181. (3) 
That plaintiff’s property destroyed by 
fire had been placed on defendant’s 
right of way with its implied con- 
sent. Green Brabham Co. v. Atlantic 
abe Line R. Co., 87 S. C. 258, 69 SH 

90 

[b] Evidence held sufficient to go 
to jury.—Missouri Pac. R. Co. v. Cor- 
nell, 30 Kan. 35, 1 P 312; Omaha Fair, 
ete., Assoc. v. Missouri Pac. R. Co., 
42 Nebr. 105, 60 NW 330; Collins v. 
New York Cent., etce., R. Co., 5 Hun 
€N. Y.) 499; Austin v. Chicago, ete:, 
R. Co., 93 Wis. 496, 67 NW 1129. 

[ec] Evidence held insufficient to 
go to jury.—McFarland v. Gulf, etc., 
R. Co., (Tex. Civ. A.) 88 SW 450. 

99. U. S—McCullen v. Chicago, 
etc., R. Co., 101 Fed. 66, 41 CCA 365, 
49 LRA 642. 

Ala.—Louisville, etce., R. Co. v. Ma- 
lone, 109 Ala. 509, 20S 33 

Ark.—Chicago, etc., R. Co. v. Na- 
tional F.. Ins. Co., 151 Ark. 218, 235 
Sw 1006. 

Colo.—Colorado Midland R. Co. v. 
Snider, 38 Colo. 351, 88 P 453. 

Ga.—Southern R. Co. v. Williams, 
113 Ga. 335, 38 SE 744. 

T1l.— Baltimore, etc., R. Co. v. Tripp, 
175 Dll. 251, 51 NE 833; Boehning v. 
Elgin, ete., R. Co., 193 Ill. A. 146. 

Iowa.—Ferber v. Great Northern R. 
Co., 205 Iowa 291, 217 NW 880. 

Kan. —Stockdale v. Midland Valley 
R. Co., 113 Kan. 635, 215 P 1021 

Ky. ~_ Chesapeake, etc., R. Co. v. Kin- 
kead, 222 Ky. 723, 2 SW (2d) 382. 

Mich.—Tonn v. Michigan Cent. R. 
Co., 195 Mich. 645, 162 NW 272. 

Minn.—Dumbeck v. Chicago Great 
Western R. Co., 177 Minn. 261, 225 
Nw. 111. 

_ Miss.—Illinois Cent. R. Co. v. Thom- 
as, 109 Miss. 536, 68 S 778. 

Mo.—Griffith v. St. Louis South- 
western R. Co., (A.) 217 SW 582. 

N. Y.—Tanner v. New York Cent., 
etc., R- Co., 108 N. Y. 623, 15 NE 379. 

N. C.— Kearney Vv. Seaboard Air 
Tine ‘RCo. 27-7 JN. C.-251, 598) SE 710; 

Okl.—Kansas City Southern R. Co. 
v. Jones, 90 Okl. 2381, 216 P 909. 

Or.—Roundtree v. Mount Hood R. 
Co., 86 Or. 147, 168 P 61. 

Pa.—Florence v. Delaware, etc., R. 
Co., 258 Pa. 456, 102 A 133; Brillin- 
ger v. Northern Cent. R. Co, 229 Pa. 
182, 78 A 88; Philadelphia, etc. R. 
@ohl v. Hendrickson, 80 Pa. 182, 21 
AmR 97; Hmig v. Northern Cent. R. 
Co., 43 Pa. Super, 432; Fairchild v. 
Lehigh Valley R. Co., 24 Pa. Dist. 
419. 

Ss. C.—Mitchum v. Seaboard Air 
Line R. Co., 115 S. C. 500, 106 SE 769. 

Tex._—Schaff v. Wilson, (Civ. A.) 
204 SW 251, 

Utah.—Sorenson Co. v. Denver, ete., 


R. Co., 49 Utah 548, 164 P 1020. 

Va.—Patteson ' v. Chesapeake, etc., 
R. Co., 94-Va. 16, 26 SE 393. 

Wash.—North Bend Lumber Co. v. 
Chicago, ete., R. Co., 76 Wash. 232, 
E35 pe pa0L7: 

Ont.—Campbell v. Canadian Pac. R. 
Co., 18 Ont. L. 466, 14 OntWR 144. 

1. U.S.—McCullen v. Chicago, etce., 
R. Co., 101 Fed. 66, 41 CCA 365, 49 
LRA 642; Minneapolis, ete., R. Co. v. 
Emerson, 80 Fed. 993, 26 CCA 296. 

Ala.—Alabama Great Southern R. 
Co. v. Loveman Compress Co., 196 Ala. 
683, 72 S 811; Louisville, etc., R. Co. 
v. Malone, 109 Ala. 509, 20 S 33. 

Kan.—Stockdale v. Midland Valley 
Re Cony 1s) Kanes s635,"2 05 Fe ere 

Ky. ” Chesapeake, etc., 

Kinkead, 222 Ky. 723, 2 Sw Roa 382: 
Anderson County Ba. of Control v. 
epee R. Co., 152 Ky. 278, 153 SW 

Mich.—Budd v. Ann Asher Re Co; 
200 Mich. 250, 166 NW 927. 

Minn.—Wilson v. Northern Pac. R. 
Co., 48 Minn. 519, 45 NW 1132. 

Mo.—Holt v. St. Louis-San Fran- 
cisco R. Co., 245 SW 1054, 

N. Y.—Tanner v. New York Cent., 
etc Rig COn, LOSISN UY: .62859.10. INS 
379; Seeley v. New York Cent., etc., 
Re Co., 102 N. Y..719, 7 NE 734; Shenp 
y, New York Cent., éte., R. Co., 4 NYS 
9 


N. C.—Wilkins wv. Atlantic Coast 
Line R. Co., 174 N. C. 278, 93 SE 777. 

Pa.—Sollenberger v. Pennsylvania 
R. Co., 290 Pa. 415, 1389 A 127; Bad- 
man v. Pennsylvania R. Co., 42 Pa. 


Super. 531 [aff 17 Pa. Dist. 983]; Mat- 


thews v. Pittsburg, etc., R. Co., 18 Pa. 
Super. 10. 

S. C.—Rittenberg v. Atlantic Coast 
Line R. Co., S. C. 488, 83 SE 600. 

Utah.—Sorenson Co. v. Denver, etc., 
R. Co., 49 Utah 548, 164 P 1020. 

Wash.—North Beud Lumber Co. v. 
Chicago, ete., R.. Co., 76 Wash... 232, 
185 P1017; Northwestern Mut. F. As- 
soc. v. Northern Pac. R. Co., 68 Wash. 
292, 123 P 468, AnnCas1913E 968; 
Fireman’s Fund Ins. Co. v. Oregon R., 
etc., Co., 58 Wash. 332, 108 P 770. 

Ont.—Campbell v. Canadian Pac. R. 
Co., 18 Ont. L. 466, 14 OntWR 144. 

fa] Thus question should be sub- 
mitted to jury: (1) Where on the one 
hand, there is evidence that at points 
near by the property set on fire, and 
at about the same time, a locomotive 
was seen emitting large sparks, and 
on the other hand there was evidence 
that the locomotive was in perfect 
order and equipped with spark ar- 
resters properly adjusted according 
to inspections made before ‘See’ ae 
the fire. Louisville, etce., R. Vv. 
Hopbs, 188 Ky. 291, 321 SW S30.” *@) 
Where the evidence is conflicting as 
to whether -the fire which destroyed 
plaintiff's property was caused by 
sparks negligently emitted from de- 
fendant’s locomotive or originated in 
the engine room of the property de- 
stroyed where a gasoline engine was 
in operation. Sollenberger v. Penn- 
sylvania R. Co., 290 Pa. 415, 139 A 
127. (3) Where the evidence makes 
out a prima facie case that the fire 
was set’ by defendant’s locomotive, 
and there is evidence in rebuttal to 


the effect that defendant’s locomotives. 


were all in good condition and prop- 
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where the evidence is sufficient to support an infer- 
ence that the fire originated on defendant’s right of 
way,® or by sparks from defendant’s locomotive,+* 
and was communicated to the property destroyed or 
‘injured; where the only reasonable inference to be 
drawn from the evidence is that the fire complained 
of was communicated by fire from defendant’s loco- 
motive;> where the evidence tends to show a proba- 
bility that the fire causing the injury was commu- 
nicated from a fire started on defendant’s right of 
way,° or from one of its locomotives,’ and that there 


erly operated. Asplund vy. Great 


Northern R. Co., 63 Wash. 164, 114 P 


1043. (4) Where there is evidence on 
the one hand that the fire was caused 
by a spark from defendant’s locomo- 
tive, and on the other that it was 
started from a chimney in the house 
burned. Maier v. Grand Rapids, etc., 
R. Co., 219 Mich. 679, 189 NW 905. 

2. Sound Timber Co. v. Danaher 
Tae Co: 112? “Washevs14 2192-472 

3. Southern R. Co. v. Kendall, 14 
Ala. A. 242, 69 S 328 [certiorari den 
193 Ala. 681, 69 S 1021]. 

‘4, Williams v. St. Louis, etce., R. 
Co., 103 Ark. 401, 147 SW 93; Reid v. 
Carolina, etc., R. Co., 180 N. C. 511, 
105 SE 169; McRainey v. Virginia, 
ete., R. Co., 168 N.C. 570, 84 SH 851. 

[a] Even though preponderance of 
evidence may be to the contrary. 
Williams v. St. Louis, ete., R. Co., 103 
Ark. 401, 147 SW 93. 

5. Holt v. St. Louis-San Francisco 


R. Co., (Mo.) 245 SW 1054. . 
6. Cole v. Lake Shore, etc., R. Co., 
105 Mich. 549, 68 NW 647; Brown 


v. Carolina Midland Ri Co.3 64. SCs 
3865, 42 SH 178. 

[al Special interrogatory.—Where 
the issue is as to whether |the fire 
originated on the right of way, it is 
error to refuse to submit a special 
interrogatory as to whether at that 
time and place there was a _ short 
green growth of grass upon the right 
of way. Pennsylvania Co. v. Huns- 
ley; 23 Ind. A. 37, 54 NE 1071. 

7. U. S.—CGarter v. Wee 
R.'Co., 120 Hed: 663, 57° CCA: 1 


Co.. v. Clarke, 145 Ala. 459, 39 S 816; 
Southern R. Co. v. Johnson, 141 Ala. 
575, 37S 919. 

Colo.—Colorado Midland R. Co. v. 
Snider, 38 Colo. 351, 88 P 453; Bur- 
lington, etc., R. Co. v. Burch, 17 Colo. 
A. 491, 69 P 6. 

Ill.—Toledo, ete., R. Co. v. Farris, 
LLG; D1... A, 208: - ilinois \CentiR. Co. 
v. Schenck, 64 Ill. A. 24. 

Mich.—Clark v. Grand Trunk West- 
et R. Co., 149 Mich. 400, 112 NW 

Miss.—Bonner v. New Orleans, etce., 
RijCo., 408.65. 

Mo: "_Kenney v. Hannibal, ete, R. 
Co., 70 Mo. 243; Markt v. Chicago, 
etc., R. Co., 189 Mo. A. 456, 122 SW 
1142; Tapley v. St. Louis, ete., RALCow: 
129 Mo. A. 88, 107 SW 470; Brooks 
v. Missouri Pac. aR SCOR: 98 Mo. A. 
166, 71 SW 10838; Torpey v. Missouri 
Pac: R. Cou, 64>Moe. A.'382: 

N. Y.—Smith v. Long Island R. 
Co., 79 App. Div. 171, 80 NYS 4; Flinn 
v. New York Cent., etc., R. Co., 67 Hun 
631, 22 NYS 473 [rev on the facts 142 
N. Y. 11, 36 NE 1046]; Babcock v. 
Kitchburg, KR. Co. 19 NYS: 7743. Bil- 
lings v. Fitchburgh R. Co., 11 NYS 837 
ee 128 N.Y. 644, 29 NE 147]. 

C.—Williams v. Atlantic Coast 
Line Rw Co... T40 GN. HC. 628ieb 3S 
44 

Pa.—Philadelphia, etce., R. Co. v. 
Hendrickson, 80 Pa. 182, 21 AmR 973 
Philadelphia, etc., R: Co. v. Kerst, 2 
Walk. 480; Gowen v. Glaser, 2 Pa. 
Cas. 250, 10 A 417. 

Tex.—Gulf, ete, R. Co. v. Holt, 1 
Tex. A. Civ. Cas. § 835. 

“Va.—Patteson v..Chesapeake, etc., 
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was no other probable cause for the fire;® where 
the evidence shows that fire communicated from de- 
fendant’s locomotive was the most probable and rea- 
sonable source of the origin of the fire complained 
of;® or where the evidence has a fair tendency to 
justify the conclusion that the fire causing the injury 
was set by a locomotive.t® On the other hand, the 
case should not be submitted to the jury where the 
evidence is such that the origin of the fire is wholly 
a matter of conjecture,t+ or where at most it shows 
a bare possibility that the fire might have been caused 
by defendant’s locomotive,t* and is insufficient to 
show that there is any probability that it was so 
caused.1? The circumstances shown must have suf- 
ficient probative force to justify a finding that the 
fire originated from the engine before the issue ean 
be submitted to the jury.+* 

[§ 1423] (2) Taking Case from Jury. Where the 
evidence wholly fails to connect defendant with the 
fire which destroyed plaintiff’s property, a verdict 
for defendant should be directed;1® and the court 
may properly direct a verdict for defendant where 
the evidence is such that the origin of the fire is a 
mere matter of conjecture or speculation as to wheth- 
er or not defendant’s locomotive caused the fire,t® 
or where, at most, it shows a bare possibility that 
the fire might have been so caused.t? On the other 
hand, the ease should not be withdrawn from the jury 
where there is substantial evidence that the fire was 


R. Co., 94 Va. 16, 26 SE 393. 
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Co.,,144 Minn. 170, 174 NW 834; 


\ 


caused by defendant’s locomotive;1® and the court ; 


is not authorized to direct a verdict where the evi- 
dence is sufficient to afford an inference that defend- 
ant caused the fire in question.+® 

Motion for nonsuit should be denied where the 
evidence, although circumstantial, authorizes a find- 
ing that the fire was communicated by defendant’s 
locomotive,?° or where there is evidence from which 
the jury could have found that sparks fell on the 
right of way and that the fire was thence communi- 
cated to plaintiff’s property.21 But a nonsuit should 
be granted where no connection is shown between 
the fire and the passing of the locomotive except that 
of sequence.” 


Demurrer to the evidence should be sustained — 


where there is no evidence showing how the fire orig- 
inated.*? But if the evidence tends to prove a prob- 
ability that the fire was communicated by a locomo- 
tive, it is sufficient as against a demurrer to the evi- 
dence.** eupe ri 

[§ 1424] b. Physical Possibility of Locomotive 
Setting Out Fire. On an issue as to the physical 
possibility for a locomotive to have set out a fire, the 
question is one for the determination of the jury.?5 

[§ 1425] c. Negligence—(1) In General. In ac- 
tions for injuries by fire set out by a railroad com- 
pany, the question of negligence is ordinarily one of 
fact to be determined by the jury,?® as where the evi- 


Min- Piers oe v. Evans, 127 Ga. 580, 


[§§ 1422-1425 


Ont.—MeGibbon v. Northern R. Co., 
14 Ont. A: 91 [rev 11 Ont. 307]. 

8. Mitchell v. Northern Cent. R. 
Co., 253 Pa. 375, 98 A 616; Knicker- 
bocker Ice Co. v. Pennsylvania R. Co., 
253 Pa. 54, 97 A 1051. 


9, (Guif, "etc., R. Co. v.' Sumrall, 
142 Miss. 56, 107 S 281; Frame v. 
Kansas City, ete, R. Co., (Mo. A.) 


209 SW 314; Boney v. Atlantic Coast 

Line R. Ce., 175 N.C. 354,-95 SE 560. 

Atwood v. Chicago, ete., R. Co., 
59, 144 NE 351 [aff 229 I11. 


at 
eb areas Musselwhite v. Receiv- 
ers, 17 F. Cas. No, 9,972, 4 Hughes 466. 
j i etc., R. Co. v. Ed- 
mon‘dson, 101 Ga. 747,-29 SE 213. 
Minn.—Lares v. Chicago, etc., R. 
Co., 144 Minn. 170, 174 NW 834; Min- 
neapolis Sash, etc., Co. v. Great North- 
ern R. Co., 83 Minn. 370, 86 NW 451. 
N. C.—Dickerson v. Norfolk South- 
ern R. Co., 190 N. C. 292, 129 SE 810. 
Oh.—Columbus Hoop Co. v. Cleve- 


land, ete., R. Co., 20 OhNPNS 529. 
Tex.—Talley v. Gulf, etc., R. Co., 
(Civ. A.) 176 SW 1071. 
12. Minneapolis Sash, ete., Co. v. 


Great Northern R. Co., 83 Minn. 370, 
86 NW 451; Russell v. Boston, etce., 
R. Co., (N. H.) 141 A 227; Dickerson 
v. Norfolk Southern R. Co., 190 N. 
C. 292, 129 SE 810; Moore v. Atlantic 
Coast LinesaR, Co. Lis IN. Cy sis 92 


Russell v. Boston, etc., R. Co., 
(N. H.) 141 A 227. 

14. Wilson v. Tilghman Lumber 
Co., 194 N. C. 374, 189 SE 760; Dicker- 
son v. Norfolk Southern R. Co., 190 N. 
C. 292, 129 SE 810; Moore v. Atlantic 
Coast Lines ReCosh 173. IN Ces 1, 192 
SE 1. 

15. Cincinnati, etc., R. Co. v. Sadie- 
ville Milling Co., 137 Ky. 568, 126 SW 
118; Moose v. Missouri, etc., R. Co., 
(Tex. Civ. A.) 179 SW 75 [writ of er- 
ror granted 180 SW 225 and rev on 
other grounds (Commn. A.) 212 SW 
645]. 

16. Ala.—Turner v. Atlanta, 
R. Co., 197 Ala. 169, 72 S 388. 

Mich.—Beach v. Michigan Cent. R. 
Ce., 190 Mich. 592, 157 NW 285. 

Minn.—Lares vy. Chicago, ete., R. 


etc., 


neapolis Sash, etc., Co. v. Great North- 
ern R. Co., 83 Minn. 370, 86 NW 451. 

N. C.—Wilson v. Tilghman Lum- 
ber Co., 194 N. C. 374, 139 SE 760. 

Oh.—Columbus Hoop Co. v. Cleve- 
land, etc., R. Co., 20 OhNPNS 529. 

17. General Ins. Co. v. Northern 
Pac. R.'Co:, 280 Ul S72, 50° SCt44, 74 
L. ed. 97 [aff 28 F. (2d) 574, and cer- 
tiorari den 279 U. S. 827 mem, 49 SCt 
252 mem, 73 L. ed. 979 mem]; Minne- 
apolis Sash, ete., Co, v. Great North- 
ern R. Co., 83 Minn. 370, 86 NW 451. 

18. Canadian Northern R. Co. v. 
Olson, 201 Fed. 859, 120 CCA 197. 

19. Deason v. Alabama _ Great 
Southern R. Co., 186 Ala. 100, 65 S 
172; Southern R. Co. v. Kendall, 14 
Ala. A. 242, 69 S 328 [certiorari den 
193- Ala. 681, 69 S 1020]. And see 
Reid v. Illinois Cent. R. Co., (Miss.) 
(AES: 

20. Swindell v. Alabama Midland 
RYCOn 23+ Gar Sale Le SI oS 6s 

21. Bailey v. Atlantic Coast Line 
R. Co., 175 N. C. 699,-95 SE 490. 

22. General Ins. ‘Co. v. Northern 
Pac. R. Co., 280 U. S. 72,°50 SCt 44, 74 
L. ed. 97 (passing of locomotive and 
existence of fire fifteen or twenty min- 
utes afterward). 

23. Alexander v. Missouri Pac. R. 
Co., 37 Mo. A. 609. 

24. Tapley v. St. Louis, etc., R. Co., 
129 Mo. A. 88, 107 SW 470. 

25. Maier v. Grand Rapids, ete., 
R. Co., 219 Mich. 679, 189 NW 905; 
Slaton’ v. Chicago, etc., Re Co.; 97 
Wash. 441, 166 P 644 

[a] Thus the court cannot hold as 
a matter of law that an oil-burning lo- 
comotive cannot set out fires on a 
railroad right of way, but the ques- 
tion is one for the jury. Slaton v. 
pee: etc., R. Co., 97 Wash. 441, 166 

26. U. S.— Lehigh Valley R. Co. v. 
Russia, 21 F. (2d) 406 [certiorari den 
275 U. S. 571 mem, 48 SCt 159 mem, 72 
L. ed. 432 mem]. 

Ala.—McCary v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 18. 

Cal.—Perry v. Southern Pac. R. Co., 
50 Cal. 578. 

Fla.—St. Johns, etc., R. Co. v. Ran- 
som, 33 Fla. 406, 14 S 892. 


56 SE 63 

Ida. Be We Northern Pace Ras, 
2A) Laren 231 Peso on 

Ill.— Chicago, CtC Ra COL. 
nell, 94 Tll. 448. 

Ind. —Toledo, etc., R. Co. v. Home 
InsiuCoua5e Ind. A. 459, 101 NE 1035. 

Iowa.—Russell v. Chicago, éte., RR: 
Co., 195 Iowa 993, 191 NW 806, 192 NW 


267. 
Branch) (RK. Cou. 


Pen- 


Kan.—Central 
Hotham, 22 Kan. 41. 
Ky.—Pennsylvania R. Co. v. Bannon 
Pipe Co., 213 Ky. 257, 286 SW 951.’ 
Me.—Dunning v. Maine Cent. R. 
Co., 91 Me. 87, 39 A 352, 64 AmSR 208. 
Mass.—Gates v. Boston, etc. RY Co:, 
255 Mass. 297, 151 NE 320. 
Mich.—Stoddard v. Grand Trunk 
ee oe BR: ‘Coty, LSP Michy 32ers 


Minn.—Bowen v. St. Paul, ete, R. 
Co., 36 Minn. 522, 32 NW 751. 
Miss.—Trivette vy. Illinois Cent., 


etc., R. Co., 71 Miss. 212, 13 S 899. 
Mo._-Sager vi Illinois Cent. R. Co., 
190 Mo. A. 524, 176 SW 232. 
Nebr.—Union Pac. R. Co. ve Lave igs 
46 Nebr. 750, 65 NW 773. 
N. J.—Smith v. Delaware, etc., R. 
Cor sey J. L. 654, 99 A325. 
N. Y.—Campbell v. New York Cent. 
Bese? 224 App. Div. 148, 229 NYS 


N. C.—Williams v. Southern R. Co., 
130 N. C, 116, 40 SE 979. 

N. D.—McCaffery v. Northern Pac. 
R. Co., 22 N. D. 544, 134 NW 749. 

Okl.—Missouri, ete., R. Co. v. Gen- 
try, 32 /OKl, 1579, 1222 Preset: 

Or.—Roundtrée v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61. 

Pa. __Frey v. Pennsylvania R. Co., 
244 Pa. 443, 90 A 798; John Hancock 
Ice Co. v. Perkiomén R. Co., 224 Pa. 
74, 73 A 194; Pennsylvania R. Co. v. 
Watson, 81* Pa. 293. 

S. C.—McCready v. South Carolina 
R. oe esis Orel DR SGK, 

S. D.—Smith v. Chicago, etec., R. Co., 
4S. D. 71, 55 NW 717. 

Tenn. — Louisville, etc. ~ok. COmmnve 
Fort, 112 Tenn. 432, 80 SW 429. 

Tex.—Progressive Lumber Co. y. 
Marshall, etc., R. Co., 106 Tex. 12, 155 
SW. 175. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1425-1426] 


dence on the question is conflicting,?” when the facts 
proved are such that reasonable men may fairly dif- 
_ fer upon the question as to whether there was negli- 
gence or not,?* or where there is evidence from which 
negligence may be legitimately inferred;?® and, in 
these circumstances, the question must be submitted 


to the jury®® whose duty it is to 


weight or credit shall be given to the evidence.*+ 
the other hand, where there is no evidence from which 
negligence could be inferred,*? or where the facts are 
undisputed and only one conclusion can be drawn 
therefrom on the question of negligence,** the ques- 


Vt.—Cano v. Central Vermont R. 
Wor; LATA 276. 

Va.—Patteson v. Chesapeake, 
R. Co., 94 Va. 16, 26 SE 393. 

Wash.—Firemen’s Fund Ins. Co, ve 
Oregon-Washington R., etc., Co., 96 
Wash. 113, 164 P 765. 

Wis. — Stacy v. Milwaukee, etc., R. 
Co., 85 Wis. 225, 54 NW 779. ( 

Wyo.—Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

Eng. —Fremantle v. London, etce., 
fet Cos, LOC. Bs N. (SF 89100 CIS 9; 
142 Reprint 383. 

Ont.—McGibbon v. Northern R. Co., 
14 Ont. A. 91 [app allowed on other 
grounds 11 Ont. 307]. 

Austr.—Victorian R. Comrs._ v. 
Campbeli, 4 Austr. C. L. R. 1446. 

27. U. S.—McCullen vy. Chicago, 
ete.) RY Co; 101 Med! 66;,41' CGA 365} 
49 LRA 642. ss 

Ala.—Southern R. Co. v. Johnston, 
22 Ala. A. 629, 118 S 680; Southern 
R. Co. v. Kendall, 14 Ala. A. 242, 69 
S 328 [certiorari den 193 Ala. 681, 69 
S 1020). 

Ga.—Wilcox v. Evans, 127 Ga. 580, 
56 SE 635; Wrightsville, etce., 
v. Barrett, 39 Ga. A. 612, 147 SE 916. 

Ida.—Fodey v. Northern Pac. R. Co., 
Zacida. 713, 123 P 835. 

I11.—Cleveland, etc., R. Co. v. Horns- 
by, 202 Ill. 138, 66 NE 1052. 

lowa.—Glanz v. Chicago, RR. 
Co., 119 Iowa 611, 93 NW 575. 

Kan.—Central Branch R. Co. v. 
Hotham, 22 Kan. 41. 

Ky.—Pennsylvania R. Co. v. Bannon 
Pipe Co., 213 Ky. 257, 286 Sw 951. 

Mich.—Stoddard v. Grand Trunk 


etc., 


etc., 


Western R. Co., 191 Mich. 321, 
NW 7. 
Miss.—tTrivette v. TIilinois Cent., 


ete., R. Co., 71 Miss. 212, 13 S 899. 
Nebr.—Union Pac. R. Co. v. Ray, 46 
alee: ee 65 NW 773. 


; ere 224 App. Div. 148, 229 NYS 
57. 

N. C.—Williams v. Southern R. 
Co., 130 N. C. 116, 40 SE 979; Williams 
v. Southern R. Co., 130 N. C. 116, 40 
SE 979. 

N. D.—McCaffery v. Northern Pac. 
R. Co., 22 N. D. 544, 184 NW 749. 

Or._-Roundtree v. Mt. Hood R. Cor; 
86 Or. 147,168 PB 61. 

Pa.—Van Steuben vy. New Jersey 
Cente RCO. 1Li8e a. 361,035. AL992, 
34 LRA 577. 

' §. D.—Smith v. COIeo: etc., R. Co., 
BES IDL, bbe INWaed 1 7. 

Tex. Texas Midland R. Co. v. Ray, 
(Civ. A.) 168 SW 713. 

Va.—Patteson v. Chesapeake, 
R. Co., 94 Va. 16, 26 SE 393. 

Wash.—Firemen’s Fund Ins. Co. v. 
Oregon-Washington, R., etc., Co., 96 
Wash. 113, 164 P 765. 

Wis. —Stacy v. Milwaukee, etc., R. 
Co., 85 Wis. 225, 54 NW 779. 

28. McCullen v. Chicago, etc., R. 
Co., 101 Fed. 66, 41 CCA 365, 49 LRA 
642; Fodey v. Northern Pac. R. Cos 
21 Ida. 713, 123 P 835; Toledo, etc., 
nR. Co.-v. Home Ins. Co., 53 Ind.-A. 459, 
101 NE 1035; Central Branch R. Co. 
v. Hotham, 22 Kan. 41. 

29. Ala.—Alabama Great Southern 
R. Co. v. Taylor, 129 Ala. 238, 29 S 
673 


_ Ill.—Utica Hydraulic Cement Co. v. 
Chicago, ete., R. Co., 193 Ill. A. 390. 


etc., 


R. Co.] 
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determine what 


On 


on the question 


Mass.—-Gates v. Boston, etc., R. Co., 
255 Mass. 297, 151 NE 320. 

Wash.—Jordan v. Spokane, etc., R. 
Co., 109 Wash. 476, 186 P 875. 

Ont.—McGibbon v. Northern R. Co., 
14 Ont. A. 91 [allowing app 11 Ont. 
307] 


[a] As for instance, where there 
was evidence from which the jury 
might find that defendant had knowl- 
edge of a small fire on its right of way 
and had its sufficient force at hand to 
extinguish it and that the season was 
unusually dry, and the surroundings 
were easily ignitable and that after 
the lapse of some time the fire was 
communicated to plaintiff's premises. 
Jordan v. Spokane, ete., R. Co., 109 
Wash. 476, 186 P 875. 

30. See cases supra notes 27-29. 

31. Dunning v. Maine Cent. R. Co., 
91 Me. 87, 39 A 352, 64 AmSR 208; Van 
Steuben v. New Jersey Cent. R. Co., 
178 Pa. 367, 35 A 992, 34 LRA 577. 

32. Kan.—Central Branch R. Co. v. 
Hotham, 22 Kan, 41. 

N, Y.-Frace v. New York; ete, sR. 
Co., 143 N. Y. 182, 38 NE 102. 


Pa. —Philadelphia, eter Rie COs oe 
Yerger, 73 Pa. 121. 

Wash.—Firemen’s Fund Ins. Co. v. 
Oregon-Washington R., etc., Co., 96 


Wash. 113, 164 P 765. 

Wis.—Gibbons vy. Wisconsin Valley 
BR. Co., 62 Wis. 546, 22 NW 533. 

33. Union Pac. R. Co. v. Lipprand, 
5 Kan. A. 484, 47 P 625. 

34. U. S.—Chicago, etc., R. Co. v. 
Ohio City Lumber Co., 214 Fed. 571, 
131 CCA 57. . 

Ala.—McCary v. Alabama Great 
Southern, R. Co., 182 Ala. 597, 62 S 18. 

Ga.—Southern R. Co. v. Williams, 
113 Ga. 335, 38 SE 744. 


Ida.—Fodey v. Northern Pac. R. 
Co;, 21 Ida: 713, 123 P 835. 
Tl—Cleveland,, ,etesnn hee ©0., ove 
Hornsby, 202 Ili. 138, 66 NE 1052. 
Iowa.—Glanz v. Chicago, etec.,, RB. 
Co., 119 Iowa 611, 93 NW 575. 
Kan-—Atchisgon; ~eté.,..k.+ Col wv 


Bales, 16 Kan. 252. 

Ky.—Pennsylvania R. Co. v. Ban- 
non Pipe Co., 213 Ky. 257, 286 SW 951. 

Mich.—Stoddard v. Grand Trunk 
Western R. Co., 191 Mich. 321, 158 
NW 7. 

Minn.—Hoye v. Chicago, etc., R. Co., 
46 Minn. 269, 48 NW 1117. 

Miss.—Tribette v. Illinois Cent., 
ete., R. Co., 71 Miss. 212, 13'S 899. 

Nebr.—Union Pac. R. Co. v. Ray, 
46 Nebr. 750, 65 NW 773. 

N. Y.._Smith v. New York Cent., 
etc., rR. Co., 164 App. Div. 421, 150 NYS 


233. 

N. C.—Bradley v. Garon Mfg. Co., 
177 N. C. 153, 98 SE 31 

N. D.—McTavish v. Creat Northern 
R. Co., 8 N. D. 333, 79 NW 443. 

Or.—Roundtree v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61. 

Pa.—Florence v. Delaware, etc., R. 
Co., 258 Pa. 456, 102 A 133; Bullock 
yv.. Baltimore, ete., R. Co:,.235 Pa. .417, 
84 A 421; Brillinger v. Northern Cent. 
R..Co., 229, Pa. 182, 78 A 88; Byers v. 
Baltimore, etc., R. Co., 222 Pa. 547, 
72 A 245; Mathews v. Pittsburgh, etc., 
S22 Sue 24 Pa. Co. 370. : 


D.—Smith v. Chicago, 
Co: LZGaDs 71, 55 NW 717. 
Tex.-St. Louis Southwestern R. 
Co. v. Adcock, (Civ. A.) 269 SW 144. 
Va.—Norfolk, etc., R. Co. v. Per- 


ete:, 
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tion of negligence is one of law for the court anda 
should not be submitted to the jury. 

[§ 1426] (2) Construction, Equipment, and Man- 
agement of Locomotive. 
injury by fire alleged to have been caused or originat- 
ed by a railroad company, the question whether de- 
fendant has been negligent in the construction, 
equipment, or operation of its locomotive is a ques- 
tion of fact to be determined by the jury on a con- 
sideration of all the evidence in the case;** and this 
rule is always applicable where the evidence bearing 


Ordinarily, in actions for 


is conflicting,*® or where different 


row, 101 Va. 345, 43 SE 614. 

Wash.—Firemen’s Fund Ins. Co. v. 
Oregon-Washington R., Co., 96 
Wash. 113, 164 P 765. 

Wis.—Stacy v. Milwaukee, etc., R. 
Co., 85 Wis. 225, 54 NW 779. 

Eng.—Fremantle v. London, etce., R. 
Co., 10 C. B. N. S. 89, 100 ECL 89, 142 
Reprint 383. 

[a] Negligent operation.—(1) 
Where it was shown that the locomo- 
tive was running free on a practically 
level track at the time of passing 
plaintiff's buildings, and was emitting 
sparks, the question whether it was 
being negligently operated was for 
the jury. Florence y. Delaware, etc., 
Ri Co: 258: FPag 456102) Alc semen ecoy 
Where there was sufficient evidence to 
prove that the track was foul, and 
also the space within ten feet of it, 
and that the fire started there and 
burned the adjoining lands, it was for 
the jury to say whether the locomo- 
tive was properly equipped and 
handled. Bradley v. Camp Mfg. Co., 
177 N. C. 153, 98 SE 318. (3) That the 
train was running at an excessive 
speed on an up grade, an unusual 
quantity of sparks emitted, the prop- 
#rty destroyed near the track, the sea- 
son dry, a strong wind blowing, and 
it not being shown that the speed 
adopted was necessary, requires that 
the question whether the company 
was guilty of actionable negligence 
should be submitted to the jury. Nor- 
folk, etc:;) KR. Co._ yy... Bwitts* Lose Var 
oer 49 SE S73 106 AmSR 911, 68 LRA 

4. 

[b] Defective spark arrester.—(1) 
In an action for loss of crops and tim- 
ber alleged to have been caused by 
sparks, the case is for the jury, where 
the evidence shows that the fire was 
caused by cinders of unusual size, 
which could not have escaped from a 
properly equipped locomotive. Bul- 
lock v. Baltimore, ete., R. Co., 235 Pa. 
417, 86 A 421. (2) Inan action for the 
destruction of a barn and its contents 
by fire, in which defendant’s evidence 
tended to show that a locomotive had 
a spark arrester with a one-fourth 
inch mesh, where there was evidence 
that another railroad used a mesh of 
one-eighth of an inch, and that the 
mesh was ordinarily from one-eighth 
to one-fourth of an inch, the court 
properly left it to the jury to deter- 
mine whether the spark arrester was 
of proper type and design. Smith v. 
New York Cent., etc., R. Co., 164 App. 
Div. 421, 150 NYS 233. j 

[c] Whether particular rate of 
speed in passing through corporate 
limits of a town or city is negligence 
is a question for the jury, in the ab- 
sence of a statute or ordinance limit- 
ing the rate of speed. Toledo, etce.,- 
RCo; v.-Smarts 1269. Ax bs 

Cie ah Up S.—Chicago, ete. Re Cony: 
Ohio City Lumber Co., 214 Fed. 571, 
131 CCA 57; Richmond v. Oregon R., 
ete:, 1 C@o., 137 Fed. 848, 70 CCA 378; 
Great Northern R. Co. v. Coats, 115 
Fed. 452, 53 CCA 382; Norris v. Balti- 
ppeiee etc., R. Co., 109 Fed. 591, 48 CCA 

Ala.—Alabama Great Southern R. 
Co. v. Loveman Compress Co., 196 Ala. 
683, 72 S 311; Louisville, etc., R. Co. 
v. Stanley, 186 Ala. 95, 65 S 39; Louis- 
ville, etc., R. Co. v. Sherrell, 44 153, 
152 Ala. 213, 445 631. 
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persons may form different conclusions from the evi- 
On the other hand, where there is nothing 
to justify an inference of negligence in the manage- © 
ment, equipment, or operation of a locomotive, the 
question should not be submitted to the jury,*? and 
a verdict should be directed for defendant;** but 
a motion to direct a verdict should be denied where, 
although it showed freedom from negligence in the 
construction and condition of its locomotives, it In- 
troduced no evidence tending to show that the loco- 


dence.?® 


Ga.—Wilcox v. Evans, 127 Ga. 580, 
56 SE 635; Wrightsville, ete., R. Co. 
v. Barrett, 39 Ga. A. 612, 147 SE 916; 
Howard v. Louisville, ete., Ri Coe 28 
Ga. A. 375, 111 SH 82. 

Ida. __Fodey. v. Northern Pac. R. Co., 
SOT Gano 23\ sy sao. 

Tll.—Cleveland, etex, (aR COL eV. 
Hornsby, 202 Ill. 138, 66 NE 1052 [aff 
105 Ill. A. 67]. 

Iowa.—Glanz v. Chicago, etc., R. 
Co., 119 Iowa 611, 983 NW 575; Thomp- 
son v. Keokuk, etc., R. Co., 116 Iowa 
215, 89 NW 975: Hemmi v. Chicago 
Great Western R. Co., 102 Iowa 25, 70 
NW 746; Babcock v. ‘Chicago, etc., R. 
Co., 62 Iowa 593, 13 NW 740, 17 NW 


909. 
Ri Covrhve 


Kan.—Atchison, 
Bales, 16 Kan. 252. 

Ky.—Pennsylvania R. Co. v. Bannon 
Pipe Co., 213 Ky. 257, 286 SW 951; 
Louisville, etc., R. Co. v. Brewer, 170 
Ky. 505; 186 SW 166; Louisville, ete., 
R. Co. v. Beeler, 103 SW 300, 31 Kyl 
750, 11 LRANS 930; Illinois Cent, R. 
Co. y. Scheible, 72 SW 325, 24 KyL 
1708; Illinois Cent. R. Co. v. Barret, 
66 SW 9, 23 KyL 1755. 

Mich.—Stoddard v. Grand Trunk 
Western R. Co., 191 Mich. 321, 158 NW 
7; Union Ice Co. v. Detroit, etc., R. 
Co., 178 Mich. 346, 144 NW 1033; Pot- 
ter v. Grand Trunk Western R. Cor 
157 Mich. 216, 121 NW 808, 22 LRANS 
1039; Clark v. Grand Trunk Western 
R. Co., 149 Mich. 400, 112 NW 1121. 

Minn.—Hoy v. Chicago, ete., R. Co., 
46 Minn. 269, 48 NW 1117. 

Miss.—Tribette v. Illinois Cent., 
ete., R. Co., 71 Miss. 212, 13 S 899. 

Nebr.—Union: Pac. R. Co. v. Ray, 
46 Nebr. 750, 65 NW 773. 

N. Y.—-Campbell v. New York Cent. 
R. Co., 224 App. Div. 148, 229 NYS 
757; Flinn v. New York Cent., etc., R. 
Co., 67 Hun 631, 22 NYS 473 [rev on 
other grounds 142 N. Y. 11, 36 NE 
1046, and dist Steinweg v. Brie R. Cos, 
43 N. Y. 123,"3 AmR 6737; Douglass 
v. Rome, etc., R. Co., 1 Silv. Sup. 210, 
5 NYS 214; Babcock v. Fitchburg R. 
Co., 19 NYS 774; Bradshaw v. Rome, 
ete., BR. Co., 1 NYS '691. 

N. C.— Currie v. Seaboard Air Line 
R. Co., 156 N. C. 419, 72 SE 488; White- 
hurst v. Atlantic Coast Line R. Co., 
146 N. C. 588, 60 SH 648. 

N. D.—McTavish v. Great Northern 
R. Co., 8 N. D. 333, 79 NW 443. 

Or.—-Roundtree v. Mt. Hood R. Co., 
86 Or. 147, 168 P 61. 

Pa.—John Hancock Ice Co. v. Per- 
kiomen ‘RR. °Co., 224 Pa. 74)°73°A 194% 
Philadelphia, ete., R. Co. v. Schultz, 
93 Pa. 341; Lehigh Valley R. Co. v. 
McKeen, 90 Pa. 922, 35 AmR 644; Hu- 
yett v. ‘Philadelphia, ete; R: Coy, -23 
Pa. 373; Stephenson v. Pennsylvania 
R. Co., 20 Pa. Super. 157. 

S. D.—Smith v. Chicago, etc., R. Co., 
ASD). Ue oD NW Lt 

Tex.—St. Louis Southwestern R. 
Co. v. Adcock, (Civ. A.) 269 SW 144; 
Texas Midland R. Co. v. Ray, (Civ. A.) 
168 IS W..1013s 6 Gulf ete: oR: Colt ye 
Baugh, (Civ. A.) 43 SW 557. 

Va.—Norfolk, ete., R. Co. v. Perrow, 
101 Va. 345, 43 SE 615; Patteson v. 
Chesapeake, etc., R. Co., 94 Va. 16, 26 
SE 393. 

Wash.—Firemen’s Fund Ins. Co. v. 


etc., 


Oregon-Washington R., ete., Co., 96 
Wash. 113, 164 P 765. 

Wis.—Stacy v. Milwaukee, etc., R. 
Co., 85 Wis. 225, 54 NW 779; Kurz, 
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of way.*° 


etc., Ice Co. v. Milwaukee, etc., R. Co., 
84 Wis. its 53 NW 850; Mills v. Chi- 
c2E0 ete., Rs Con-76 Wis. 422, 45 NW 
5b! 

Eng.—Fremantle v. London, etc., R. 
Co. 102 CS BENS: 890200 ECL 89, 142 
Reprint aan Dimmock v. North Staf- 
fordshire R. Co., 4 F. & F. 1058. 

fa] Thus the question of negli- 
gence is for the jury: _(1) Where 
there is testimony for defendant that 
the locomotive was properly con- 
structed, equipped, and managed, and 
testimony for plaintiff that the sparks 
emitted were of unusual quantity or 
size (Louisville, ete., R. Co. v. Stanley, 
186 Ala. 95, 65 S 39), (2) or that a 
locomotive in good order and properly 
managed would not throw sparks ca- 
pable of setting fire at the distance 
the property was located from the 
track (Potter v. Grand Trunk.Western 
R. Co., 157 Mich. 216, 121 NW 808, 22 
LRANS 1039). (3) Where it appeared 
that fire started on the track shortly 
after the locomotive passed. Stacy v. 
Milwaukee, etc., R. Co., 85 Wis. 225, 
54 NW 779; Kurz, etc., Ice Co. v. 
Milwaukee, etc., R. Co., 84 Wis. 171, 
53 NW 850. (4) Where there is evi- 
dence tending to show that the fire 
was set out by such locomotive and 
that a locomotive properly equipped 
and operated could not set out a fire 
at such a distance. Firemen’s Fund 
Ins. Co. v. Oregon-Washington R., 


ete., Co., 96 Wash. 113, 164 P 765. 
[b] Defective spark arrester.— 
(1) Although defendant’s evidence 


showed that an inspection made a few 
hours after the fire complained of dis- 
closed that the spark arrester was in 
perfect condition, the question wheth- 
er it was in fact in proper order was 
for the jury where there was testi- 
mony that a locomotive in: proper or- 
der would not emit sparks capable of 
kindling a fire from forty to fifty feet 
from the track and that the, fire was 
started by defendant’s locomotive at 
about that distance from the track. 
Union Ice Co. v. Detroit, etc., R. Co., 
178 Mich. 346, 144 NW 1033. (2) 
Where there was evidence that the 
locomotive while passing the prop- 
erty threw out live sparks and em- 
bers much larger than any which 
could pass through a proper spark 
arrester of the kind described by de- 
fendant’s witnesses who testified that 
the locomotive was properly equipped 
with a spark arresting apparatus in 
perfect condition and of the most ap- 
proved and effectual kind, whether the 
locomotive was so equipped in fact 
was for the jury. Chicago, ete., R. Co. 
v. Ohio City Lumber Co., 214 Fed. 751, 
131 CCA 57%." (3) Under. testimony that 
a locomotive in proper order would not 
emit sparks capable of kindling a fire 
from forty to fifty feet from the track, 
and that the fire started by defend- 
ant’s locomotive was about that dis- 
tance from the tracks, the question 
whether the spark arrester used was 
in proper order was for the jury, al- 
though defendant’s evidence showed 
that an inspection made but a few 
hours after the fire disclosed that 
the arrester was in perfect condi- 
tion. Union Ice Co. v. Detroit, etc., 
R. Co., 178 Mich. 346, 144 NW 10338. 
(4) On the question whether a loco- 
motive netting was in good order so 
as to prevent the escape of large 
cinders, where there was testimony by 


143 N. Y. 182, 38 NE 103; 


motive causing the injury was managed and opens 
ated in a skillful and approved manner.*® . 

[§ 1427] (3) Combustibles on Railroad Property. 
As elsewhere shown, it is not negligence per se for 
a company to permit combustible matter such as 
grass, weeds, ete., to grow or accumulate on its right 
Whether this constitutes negligence is’ 
in all cases a question of fact for the determination 
of the jury*! who may or may not infer neglgence 
from such conduct, reference being had to all the at- 


the company’s employees that the 
netting was in good order but there 


were contradictory circumstances 
such as the finding of fresh cinders 
too large to pass through a fine net- 
ting, the question is properly submit- 
ted to the jury. Babcock v. Chicago, 
etc., R. Co., 62 Iowa 593, 13 NW 740, 
17 NW 909. 

[c] Capacity of oil burner to start 
fire.——It cannot be held as a matter 
of law that an oil-burning locomotive 


cannot cause fire upon a right of way, | 


and where plaintiff offers evidence to. 
contradict defendant’s evidence that 
such locomotive could not emit 
sparks, the fact was for the jury. 
Roundtree v. Mt. Hood R. Co., 86 Or. 
147. 168 P 61. 

36. Fodey v. Northern Pac. R. Co., 
21 Ida, 713, 123 P 8385. 

37. Frace v. New York, etc., R. Co., 
Philadel- 
phia, etc., R. Co. v. Yerger, 73: Pa. 1213 
Firemen’s Fund Ins. Co. v. Oregon- 
Washington R., etc., Co., 96 Wash. 
113, 164 P 765; Gibbons V. Wisconsin 
Valley R Co., 62 Wis..546, 22 NW 


[a] Thus (1) where uncontradict- 
ed evidence shows that defendant 


fused a Spark arrester as good as any 


known, it is error to submit the ques- 
tion of defendant’s negligence in us- 
ing such arrester to the jury. Frace 
v. New York, etc., R. Co., 143 N. -Y. 
182, 38 NE 102 [rev 68 Hun 325, 22 
NYS 958]. (2) Where there is undis- 
puted evidence that the locomotive al- 
leged to have caused the fire was 
equipped with the best known appli- 
ances for arresting sparks, the ques- 
tion whether the locomotive was so 
equipped should not be submitted to 
the jury. Firemen’s Fund Ins. Co. v. 
Oregon-Washington R., ete. Co. 96 
Wash. 1138, 164 P 765. (3) Where un- 
contradicted evidence showed that the 
two locomotives of defendant (one or 
the other of which is claimed to have 
set the fire for which the action is 
brought) were in good condition and 
properly constructed to prevent the 
escape of fire, it was error to submit 
that question to the jury. Gibbons v. 
Wisconsin Valley R. Co., 62 Wis. 546, 
22 NW _ 533. 

38. Philadelphia, etc, R. Co. v. 
Yerger, 73 Pa. 121; Brusberg v. Mil- 
waukee, ete, R. Co., 50 Wis. 231, 6 
NW 821 

39. Cano vy. Central Vermont R. 

On CVtoe tal eAe ooe 

40. See supra § 1273. 

41. Ala.—Southern R. Co. v. Ever- 
ett, 211 Ala. 61, 99 S 82; Southern R. 
Co. v. Slade, 192 Ala. 568, 68 S 867. 

@ailk —Perry v. Southern Pac, RE Con 
50 Cal. 578. 

Fla.—St. Johns, ete., R. Co. v. Ran- 
som, 33°’ Fla. 406, 14 S "892, 

Ill.—tIllinois Gent. R. Co. v. Siler, 
229 Ill. 390, 82 NE 362; Illinois Cent. 
Rs) Comtva ‘Nunn, 51 Il. 78; Illinois 
Cent. R. Co. v. Mills, 42 Ill. 407. 

Ind.—Pittsburgh, ete, R. Co. 
Jones, 86 Ind. 496, 44 AmR 334; Chi. 
cago, ’etc., R. Co. v. Bailey, 19 Ind. A. 
163, 46 NE 688. 

Iowa.—-Kesee v. culen ee ete he 
Co., 30 Iowa 78, 6 AmR 6 

Kan.—St. Louis, ete., Rk Se: v. Rich- 
ardson, 47 Kan. 517, 23 P 183; White 
y. Missouri Pac ReiConror Kan. 280, 

Mich.—Jones vy. Michigan Cent. R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1427-1429] 


tending circumstances affecting the liability of fire*? 
and that might render its presence a cause of dam- 
age to others,*® such as, the extent to which com- 
bustibles had been permitted to accumulate on the 
right of way,** the season of the year,*® prevalence 
of a drought,*® the velocity of the wind at the time 
of the fire,*? and the fact that fire was communicated 
from the locomotive while laboring to ascend a heavy 


grade.#§ 


[§ 1428] (4) Sufficiency of ‘Fire Guards. 
question whether a fire guard of designated dimen- 
sions along a right of way is ordinarily sufficient to 
prevent the escape of fire from passing locomotives 

is entirely one of fact for the jury.*® - 
- [§ 1429] d. Contributory Negligence. 
where shown, considered from the standpoint of sub- 
stantive law, there is a lack of harmony in the deci- 
sions as to what admitted or proved acts or omis- 
sions of plaintiff constitute contributory negligence 


Co., 59 Mich. 437, 26 NW 662. 
. Minn.—Bowen v. St. Paul, etc., R. 
Co., 36 Minn. 522, 832 NW 751. 

Nebr.—Burlington, ete, R. Co. v. 
Westover, 4 Nebr. 268. 

N. J.—Smith v. Delaware, R. 
o., 89. N..J. > 654,99 A325. 

N. Y.—Webb v. Rome, etce., R. Co., 
49 N. Y. 420, 10 AmR 389; Brown v. 
Buffalo, ete., R. Co., 4 App: Div. 465, 
38 NYS 655; Van Nostrand v. Walkill 
Valley R. Co., 19 NYS 621. 

N. C.—Potter v. Norwood Lumber 
Co., 179 N. C. 131, 101 SE 553; Wil- 
liams v. Atlantic Coast Line R. Co.; 
140 N. C. 6238, 53 SE 448; Simpson v. 
Enfield Lumber Co., 133 N. C. 95, 45 SE 
469, 1381 N. C. 518, 42 SE 939; Liver- 
mon v. Roanoke, etc., R. Co., 131 N. C. 
627, 42 SE 942. 

Okl.—Missouri, etce., R. Co. v. Gen- 
Byers OKI 5N9 5 122)" PP 537. 

Pa.—Braheny v. Pittsburg, etec., R. 
@0. 155. Pa. Super.- 253; Hunter  v. 
Pennsylvania R. Co., 45 Pa. Super. 
468; Derminer v. New York Cent., etc., 
R. Co., 42 Pa. Super. 538; Stephenson 
oe Pennsylvania R. Co., 20 Pa. Super. 

57, 

Va.—Richmond, etc., R. Co. v. Med- 
ley, 75 Va. 499, 40 AmR 734; Bright- 
hope R. Co. v. Rogers, 76 Va. 443. 

Wis.—Allen v. Chicago, etc., R. Co., 
145 Wis. 263,,129 NW 1094; Knickel 
Co. L28..Wish 327, 
101 NW 690; Abbott v. Gore, 74 Wis. 
509, 43 NW 365; Gibbons v. Wiscon- 
sin Valley R. Co., 66 Wis. 161, 28 NW 
170; Gibbons v. Wisconsin Valley R. 
Co., 58 Wis. 335, 17 NW 132; Kellogg 
v. Chicago, etc, R. Co., 26 Wis. 223, 
7 AmR 69. ; 

Wyo.—Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

- Ont.+Flannigan v. Canadian Pac. R. 
Mo, Lia Ont. 6 

Austr.—Victorian R. Comrs. 
Campbell, 4 Austr. C. L. R. 1446. 

42. Ala.—Louisville, ete., R. Co. v. 
Miller, 109 Ala. 500, 19 S 989. 

Cal.—Perry v. Southern Pac. R. Co., 


etc., 


Vv. 


_ 50 Cal. 578. 


Fla.—St. Johns, etc., R. Co. v. Ran- 
som, 33 Fla. 406, 14 S 892. 
* J1j.—Ohio, etc., R. Co. v. Shanefelt, 
AT Ill. 497, 95 AmD 504; Illinois Cent. 
R. Co. v. Mills, 42: Ill. 407. 
Ind.—Pittsburgh, ete, R. Co, v. 
Jones, 86 Ind. 496, 44 AmR 334; Pitts- 


burgh, etc., R. Co. v. Nelson, 51 Ind. 


150; Toledo, etc., R. Co. v. Wand, 48 

Ind. 476. : 
Towa.—Kesee v. Chicago, etc, R. 

Co., 30 Iowa 78, 6 AMR 643. ; 
Kan.—St. Louis, ete., R. Co. v. Rich- 


ardson, 47 Kan. 517, 28 P 183; White 
. Missouri Pac. R. Co., 31 Kan. 280, 
1 P 611. : 
Minn.—Clarke v. Chicago, etc., R. 
Co., 33 Minn. 359, 23 NW 536. 
Nebr.—Burlington, ete., R. Co. v. 


Westover, 4 Nebr. 268. 
_ Y¥.—Webb v. Rome, ete., R. Go., 


N 
49 N. Y. 420, 10 AMR 389. 
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stitutes contributory negligence.°? 
the standpoint of practice, contributory negligence 
of plaintiff, like negligence of defendant,** is a ques- 
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such as to bar a recovery, the courts having vari- 
ously held in respect of the same act or omission that 
it constitutes contributory negligence per se,°° that 
it does not constitute contributory negligence,®* and 
that it is a question for the jury whether it con-— 


2 


Considered from 


tion for the jury if the evidence is conflicting or 


The 


As else- 


Wis.—Kellogge v. Chicago, etc. R. 
Co., 26 Wis. 223, 7 AmR 69. 

“While it is not negligence per se 
for a railway company to permit 
standing grass and weeds to remain 
on its right-of-way . . yet it may 
permit dry grass to remain and dry 
weeds and. stubble to accumulate 
thereon at such times, to such extent 
and under such circumstances as fust- 
ly to subject it to the imputation, of 
negligence.’”’ White v. Missouri Pac. 
R.iCo:, Supra. i 

43. St. Johns, etc., R. Co. v. Ran- 
som, 33 Fla. 406, 14 S 892. 

44. I1l.—Ohio, etc., R. Co. v. Shane- 
felt, 47 Ill. 497, 95 AmD 504; Illinois 
Cent. R. Co. v. Mills, 42 Ill. 407. 

Ind.—Pittsburgh, etc., R. Co. v. Nel- 
son, 51 Ind. 150. 


Iowa.—Kesee v. Chicago, ete, R. 
Co., 30 Iowa 78, 6 AmR 643. 
Kan.—White v. Missouri Pac. R. 


Co:, 31 Kans 280,12 PP 611: 

Okl.—Missouri, etc., R. Co. v. Gen- 
try, 31 Okl. 579, 122 P 537. 

45. Ohio, ete., R. Co. v. Shanefelt, 
47 Ill. 497, 95 AmD 504; Illinois Cent. 
R. Co. v. Mills, 42 Ill. 407. 

46. Webb v. Rome, etc., R. Co., 49 
N. Y. 420, 10 AmR 389; Brown v. Buf- 
falo, etc., R. Co., 4 App. Div. 465, 38 
NYS 655; Hunter v. Pennsylvania R. 
Co., 45 Pa. Super. 468 

47. Webb v. Rome, etc., R. Co., 49 
N. Y. 420, 10 AMR 389. 

48. Rockford, etc., R. Co. v. Rog- 
ers, 62 Ill. 346. 

49. Buck v. Union Pac. R. Co., 59 
Kan. 328, 331, 52 P 866. 

“No court can say, as matter of law, 
that a fire-guard one hundred and for- 
ty feet wide constitutes a reasonably 
secure protection against the escape 
of sparks from locomotives. It has 
no judicial knowledge upon the sub- 
ject, and is not permitted to reason 


about it.”” Buck v. Union Pac. R. Co., 
supra. 
50. See passim supra §§ 1299-1311. 


51. See passim supra §§ 1299-1311. 

52. See passim supra §§ 1299-1311. 

53. See supra §§ 1425-1432. 

54. U. S.—Clark v. Kansas City, 
ete., R. Co., 129 Fed. 341, 64 CCA 19. 

Cal.—Liverpool, etc., Ins. Co. v. 
Southern Pac. Co., 125 Cal. 434, 58 P 
55 


Fla.—Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871. 

Ill.— Great Western R. Co. v. Ha- 
worth, 39 Ill. 346. 

Ind.—Baltimore, etc., R. Co. v. Peck, 
68 Ind. A. 269, 114 NE 475. 

Kan:—St. .dLouis) ete; 1 Ri Cow v. 
League, 71 Kan. 79, 80 P 46; Atchi- 
son, etc., R. Co. v. Ireton, 66 P 987. 

Minn.—Martin Timber Co. v. Great 
Northern R. Co., 123 Minn. 4238, 144 
NW 145, AnnCas1915A 496. 

N. Y.—Fero v. Buffalo, etc., R. Co., 
22 N. Y. 209, 78 AmD 178; Bevier v. 
Delaware, etc., Canal Co., 13 Hun 254. 

Or.—Hartford F. Ins. Co. v. Oregon 


there is any evidence to support a finding of contrib- 
utory negligence,®* or where the proof is such that 
different minds might reasonably draw different con- 
clusions from it.®* 
Extinguishment of fire. 
property destroyed by fire set out by a company has 
been guilty of contributory negligence in failing to 
take steps to extinguish the fire,°*® or whether he used 
due and reasonable care in the efforts made to extin- 
guish the fire,®” are ordinarily questions for the jury. 


Whether the owner of 


Cent. R. Co., 74 Or. 144, 144 P 417; 
Pe ona v. McNeill, 31 Or. 342, 49 P 


Pa.—Confer v. New York, etc., R. 
Co., 146 Pa. 31, 23 A 202; Haverly v. 
State Line, etc., R. Co/, 135 Pa. 50, 19 
A 1013, 20 AmSR 848. 

Tex.—Gulf, etc., R. Co. v. McLean, 
74 Tex. 646, 12 SW 843. 

Va.—Kimball v. Borden, 97 Va. 477, 
34 SE 45. 

Wyo.—Chicago, etc., R. Co. v. Cook, 
18 Wyo. 43, 102 P 657. 

[a] Birection of verdict.—Where 
the uncontradicted evidence shows an 
act or omission considered as negli- 
gence per se in the jurisdiction where 
the action was brought, it is the du- 
ty of the court on.request to direct a 
verdict for defendant. Chicago, etce., 
R. Co. v. Cook, 18 Wyo. 43, 102 P 657. 

55. St. Paul F..& M. Ins. Co. v. 
Hines, 110 Kan. 4, 202 P 582. 

[a] Rule applied.—Where an open 
truck loaded with household goods 
wrapped in cotton pads stopped at a 
erossing, and the persons in charge 
of the truck, after observing sparks 
and cinders from a passing locomo- 
tive fall upon the truck, thought of 
the possibility of a fire, but drove 
against a strong wind for a quarter of 
a mile before discovering the fire, 
when by merely stepping out of the 
inclosed cab before proceeding they 
could have discovered the fire, it was 
held that contributory negligence was 
not a question of law but of fact. St. 
Paul F. & M. Ins. Co. v. Hines, 110 
Kan. 4, 202 P 582. 

56. Heitmeyer v. Baltimore, etce., 
R. Co., 206 Ill. A. 224; Baltimore, etc., 
R. Co. v. Peck, 68 Ind. A. 269, 114 NE 
475; Frey v. Pennsylvania R. Co., 244 
Pa. 443, 90 A 798. ; 

[a] Rule applied.—(1) Where, in 
an action for the destruction of tim- 
ber by a fire caused by a locomotive, , 
it appeared that plaintiff, while about 
one mile and a quarter away, saw 
the smoke when the fire started, but 
did not go to extinguish it because he 
was not sure there was a fire, and 
that, when he ‘discovered that it was 
not mere smoke, the fire had spread 
so that it would have been useless 
for him to have gone to put it out, 
and it further appeared that others 
who went to the fire immediately 
after it started and tried to put it 
out were unable to do so, the question 
of plaintiff’s contributory negligence 
was for the jury. Frey y. Pennsyl- 
vania R. Co., 244 Pa. 443, 90 A 798. 
(2) Whether the owner of property 
contiguous to a right of way, who at 
the time of seeing the fire on the 
right of way is engaged in work of 
great importance requiring his entire 
attention, is guilty of negligence in 
failing to go to extinguish the fire isa 
question for the jury. Franey v. Illi- 
nois Cent. R. Co., 104 Ill. A. 499. 

57. Florida East Coast R. Co. v. 
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[§ 1430] e. Proximate Cause of Injury. It is 
ordinarily a question of fact for the jury to deter- 
mine whether an injury caused by a fire started by a 
railroad company was the direct and natural conse- 
quence of the original negligence or firing or wheth- 
er it was the direct result of another and independ- 


ent cause.°§ 


[§ 1431] f. Construction of Contracts. 
cordance with elementary principles,°®® the construe- 
tion of contracts exempting railroad companies from 
liability for injuries by fires set out by them®® is a 
question of law for the court and should not be left 
And it is accordingly error to instruct 
the jury that it is for them to determine whether 
the loss came within the provisions of the contract,®? 


to the jury.®? 
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[§§ 1430-1433 


erty destroyed was within the vicinity of defend- 
ant’s track within the meaning of the contract.®* 
[§ 1432] g. Damages and Attorney’s Fees.°+ 
dinarily, in actions for injuries by fire set out by rail- 
road companies, the question as to the amount of 
damages to be awarded is one for the jury.®® 


Or- 


But if 


there is an entire absence of evidence that plaintiff 


In ac- 
tion to them.®® 


company.°® 


be 


or to leave to the jury to determine whether the prop- 


Smith, 61 Fla. 218, 55 S 871; St. Louis, 
etc., R. Co. v. League, 71 Kan. 79, 80 P 
46; Strang v. Oregon-Washington R., 
ete., Co., 83 Or, 644,163 P1181; Rich- 
mond v. McNeill, 31 Or. 342, 49 P 879. 

[a] Rule applied.—(1) A fire negli- 
gently started in the nighttime by a 
company extended to plaintiff's prem- 
ises, and he and others fought and 
partially subdued but did not extin- 
guish it. After watching the fire for 
some time, and taking certain precau- 
tions to prevent its further spread, 
plaintiff, believing the danger was 
past, retired, after which the fire broke 
out anew and destroyed considerable 
property. It was held that it cannot 
be said, as a matter of law, that the 
original negligence in starting the 
fire was not the proximate cause of 
the final burning and loss. St. Louis, 
etc., R. Co. v. League, 71 Kan. 79, 80 
P 46. (2) The fact that plaintiff no- 
ticed fire started by a locomotive, on 
adjoining land about 11:30 A. M., and 
did not try to extinguish it until 1:30 
P. M., when it had reached his prop- 
erty and was beyond control, did not 
constitute contributory negligence as 
a matter of law, so as to justify a di- 
rection of verdict against plaintiff, it 
being a question of fact as to wheth- 
er he acted as a reasonable man would 
under like circumstances. Strang v. 
Oregon-Washington R., etc., Co., 83 


OritG44. 063) P ELLs is 
58. Cal.—Perry v. Southern Pac. R. 
Co., 50 Cal. 578; Henry v. :Southern 


Pac. Re Coy 50° Cal! 17.6: 

Ill.—Fent v. Toledo, ete., R. Co., 59 
Til. 349, 14: -AmR 13. 

Kan.—Atchison, etc., R. Co. v. Bales, 
16 Kan. 252. 

Md.—Western Maryland R. Co. v. 
Jacques, 129 Md. 400, 99 A 549; Green 
Ridge R. Co. v. Brinkman, 64 Md. 52, 
20 A 1024, 54 AmR 755. 

N. J.—Delaware, etc., R. Co. v. Sal- 
mon, 39 N. J. L. 299, 23 AmR 214. 

N. Y.—Frace v. New York, etc., R. 
@own, 143, ONY: 182,938 Nii 102% \fiatt 
68 Hun 325, 22 NYS 958]; Webb v. 
Rome, ete., R. Co., 49 N. Y. 420, 10 
AmR 389. 

N. C.—Phillips v. Durham, etc., R. 
Co., 138 N. C. 12, 50 SE 462. 

N. D.—Gram v. Northern Pac. R. 
Coy 1 N. D. 252,°46 NW 972. 

Pa.—Cook v. Pittsburgh, etc., R. Co., 
251. Pa. 198, 96 A 475; Haverly v. 
State Line, etc., R. Co., 135° Pa. 50, 19 
A 1013, 20 AmMSR 848; Lehigh Valley 
R. Co. v. McKeen, 90 Pa. 122, 35 AmR 
644; Pennsylvania, etc., Canal, etc., 
Co. v. Lacey, 89 Pa. 458; Pennsyl- 
Vania RK. Corv-v. Hope, 80° Pac°373, 21 
AmR 100; Hunter v. Pennsylvania R. 
Co., 45 Pa. Super. 468; Stephenson vy. 
Pennsylvania R. Co., 20 Pa. Super. 
Loi. 

Wis.—Gibbons v. Wisconsin Valley 
R. Co., 66 Wis. 161, 28 NW 170. 

[a] Rule applied.—(1) Where the 
fire was not directly communicated 
to property by sparks from defend- 
ant’s locomotive but was communi- 


cated across other property, it is a 
question for the jury whether the in- 
jury was the natural consequence of 
the company’s negligence or was the 
result of some intervening cause. 
Western Maryland R. Co. v. Jacques, 
129 Md. 400, 99 A 549. (2) Where, 
after a fire started on defendant’s 
right of way by its negligence had 
been apparently extinguished, a wind 
arose, and the next day a fire in that 
vicinity spread to plaintiff's lands 
and injured the property, the question 
whether defendant’s negligence was 
the proximate cause of plaintiff's loss 
was for the jury. Haverly v. State 
ine} etc. R: (Cont 135 Pak 50,119 canons; 
20 AmSR 848; Hunter y. Pennsylva- 
nia R. Co., 45 Pa. Super. 468. (3) In 
an action for destruction of plain- 
tiff’s property by fire shown to have 
originated on defendant’s right of 
way, where there is evidence that aft- 
er the fire started the wind changed, 
thereby sweeping the fire onto plain- 
tiff’s property, it is a question for the 
jury whether the fire set by defendant 
was the proximate or remote cause 
of the damage. Gram vy. Northern 
Paces RR. Comey New Do2527 4 GaN oa. 
(4) Where the fire originated near de- 
fendant’s line, and was “trailed’”’ along 
the ridge by the farmers for a mile 
until it reached plaintiff’s land, where 
it was fought in the same manner, by 
kindling other fires and trailing it, 
and, after it was thought to be extin- 
guished it broke out again, destroying 
the property in question, the jury 
must determine whether the injury 
was the natural consequence of de- 
fendant’s negligence, or the result of 
some intervening force. Green Ridge 
R. Co. v. Brinkman, 64 Md. 52, 20 A 


1024, 54 AmR 755. 
59. See Trial [38 Cyc 1522 et seq]. 
60. See supra §§ 1313-1323. 
61. Mann v. Pere Marquette R. Co., 


135 Mich. 210, 97 NW 721. 

62. Mann v. Pere Marquette R. Co., 
supra. 
63. 
supra. 

64. Damages recoverable see Dam- 
ages §§ 68-230. 

65. Ferber v, Great Northern R. 
Co., 205 Iowa 291, 217 NW 880. 

[a] Attorney’s fees.—Under a Kan- 
sas statute it was held that, where 
plaintiff desires to recover an attor- 
ney’s fee, he should demand the same 
in his petition, and when the case is 
tried by jury, the question of attor- 
ney’s fee should be submitted with 
the other facts in the case to the jury. 
Ft. Scott, ete., R. Co. v. Tubbs, 47 Kan. 
630, 28 P 612. Attorney’s fees gen- 
erally see infra § 1453. 

66. Meyn v. Chicago Great West- 
ern R. Co., (Iowa) 109 NW 1096; Spi- 
cer v. Northern Pac. R. Co., 21 N. D. 
61, 63, 128 NW 302. 

‘Tt is elementary that a jury will 
not be permitted to arrive at a verdict 
on mere speculation, conjecture, or 
guess.” Spicer v. Northern Pac. R. 


Mann v. Pere Marquette R. Co., 


[§ 1433] 12. Instructions—a. In General. 
eral rules governing instructions®’ apply in actions 
to recover for injuries by fire set out by a railroad 
Thus the instructions should correctly 
state the law applicable to the case,®® and should not 
contradictory,’ 


sustained any damage, it is error to submit the ques- 


Gen- 


indefinite,*+_ argumentative,7? 


Co., supra. 
[a] Thus, where the damage al- 


leged by the owner of land from the > 4 


setting of a fire by a railroad was the 
destruction of the grass and the burn- 
ing of the grass roots, rendering the’ 
land unprofitable, unsalable, and un- 
Suitable for meadow, but the farm 
was occupied by a tenant whose claim 
to the railroad for damage from the 
fire had been paid, and the rent for the 
premises had been paid in full for 
such year, and there was no evidence 
that the land had been rendered un- 
salable, no damage appeared, and a 
verdict was properly directed. Meyn 
v. Chicago Great Western R. Co., 
(Iowa) 109 NW 1096. 

67. See Trial [38 Cyc 1594 et seq]. 

68. See cases infra this section; 
and §§ 1434-1445. 

69. Ala.—Wilson v. Mobile, etce., 
Re Co. 207 VAla, 171, 92) (S246 Adee 
bama Great Southern R. Co. v. Clarke, 
145 Ala. 459, 39 S 816. 

Ark.—Tilley v. St. Louis, ete. R. 
Co., 49 Ark. 535; 6 SW 8. 

Fla.—Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871. 

Ga.—Georgia, etc., R. Co. v. Sum- 
mer, 133 Ga. 134, 65-SE 381; Barrett 
v. Southern R. Co., (A.) 151 SE 690. 

_Kan.—Bray v. St. Louis-San Fran- 
cisco R. Co., 111 Kan. 60, 205 P 1112; 
Central Branch Union Pac. R. Co. v. 
Hotham, 22 Kan. 41; Atchison, etc., 
Ra Conve, Huittyelekcant) Av /siliseaaee: 
1049; Missouri Pac. R. Co. v. Haynes, 
1 Kan. A. 586, 42 P 259° 

Ky.—Louisville, etc., R. Co. v. Sam- 
uels, 57 SW 235, 22 KyL 303. 

Mich.—Gorgol v. Michigan Cent. R. 
Co., 236 Mich. 646, 211 NW 50. 

Miss.—Brister v. Illinois Cent. R. 
Co., 84 Miss. 38, 36 S 142. 

Mo.—McFarland v. Mississippi Riv- 
ore ete, RR. Cont oe Mom4 22m 

Mont.—Spencer v. Montana Cent. 
R. Co., 11 Mont. 164, 27 P 681. 

Tex.—Trinity, etc., R. Co. v. Burke, 
(Civ. A.) 142 SW 658; Trinity, etc., 
R. Co. v. Gregory, (Civ. A.) 142 SW 
656; Jackson v. Missouri, etc., R. Co., 
(Civ. A.) 78 SW 724; Paris, ete., R. Co. 
Vv. Nesbitt; i¢Cive |-As) 38 SW 243; 
Texas, etc., R. Co. v. Wooldridge, 59 
Tex. Civ. A. 384, 126 SW 603. 

Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 

W. Va.—Wilson v. Bush, 70 W. Va. 
26, 73 SE 59. ni 

70. Western, etc., R. Co. v. Tate, 
129 Ga. 526, 59 SH 266; St. Louis 


Southwestern R. Co. v. Green, (Tex. ° 


Civ. A.) 138 SW 241; Texas Midland 
R. Co. v. Hooten, 21 Tex. Civ. A. 139, 
50 SW 499; Abernathy v. Emporia 
Mfg. Co., 122 Va. 406, 95 SH 418. 
71. Baltimore Belt R. Co. v. Sat- 
tler, 102 Md. 595, 62 A 1125, 64 A 507. 
72. McCary (v. Alabama Great 
Southern R. Co., 182 Ala. 597, 62 S 
18; Alabama Great Southern R. Co. 
v. Sanders, 145 Ala. 449, 40 S 402; 
Louisville, ete, R. Co. v. Sullivan 


Ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1433-1434] 


abstract,** or otherwise misleading, 
existence of facts which are in issue,*® or single out 
a particular fact and state that the existence of such 
fact did not authorize a recovery,’® or charge that 
‘the mere presumption of negligence from the fact 
of the starting of the fire is weak and inconclusive,’ 
or authorize a determination of questions from a 
mere conjecture or surmise on the part of the jury."® 


Timber Co,., 138° Ala..379, 35 S 327; 
Louisville, ete., R. Co. v. Malone, 109 
Ala. 509, 20 S 33; Missouri, etc., R. Co. 
v. Carter, 95 Tex. 461, 68 SW 159. 
73. Louisville, ete., R. Co. v. Sulli- 
van Timber Co., 138 Ala. 379, 35 S 327; 
Louisville, ete., R. Co. v. Malone, 109 
Ala. 509, 20 S 33; Monte Ne R. Co. v. 
Phillips, 80 Ark. 292, 92 SW 1060. 
74 j%Ala.—lLouisville, ete., R. Co. 
v. Bouchard, 190 Ala, 157, 67° S 265; 
McCary v. Alabama Great Southern 
R. Co., 182 Ala. 597, 62 S18; Alabama 
Great Southern R. Go. v. Demoville, 
167 Ala. 292, 52 S 406; Birmingham 
Re COn ee. CO, 1 Ve eaumton. 15s) Ava, 
470, 48 S 546; Louisville, etc., R. Co. 
v. Sullivan Timber Co., 138 Aia. 369, 
35 S 327; Southern R. Co. v. Kendall, 
14 Ala. A. 242, 69 S 328 [certiorari 
den 193 Ala. 681, 69 S 1020]. 
Dak.—Pielke v. Chicago, ete., R. Co., 
5 Dak. 444, 41 NW 669. 
Ga.—Port Royal, ete., R. Co. v. Grif- 


fin, 86 Ga. 172, 12 SE 3038. 
Ill.—American Strawboard Co. v. 
@hicaeo, getel, “RV Cosr 177 Wile bi3. 58 


NE 97 [rev 75 Il A. 420]. 

Ind.—Lake Erie, ete., R. Co. v. Ford, 
167 Ind. 205, 78 NE 969; Indiana Clay 
Co. v. Baltimore, etc., R. Co., 31 Ind. A. 
258, 67 NE 704. 

Iowa.—Fish v. Chicago, etc., R. Co., 
81 Iowa 280, 46 NW 998. 


74 or assume the 
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dence. 


_and evidence.*? 


they might properly have considered 
the facts so disclosed in considering 
other testimony. Cleveland, etc., R. 
Co. v. Seantland, 151 Ind. 488, 51 NE 
1068. (4) It is misleading to charge 
unqualifiedly that it is the duty of the 
company in the operation of its road 
to so construct its machinery and so 
conduct its road and care for its right 
of way as not to damage the property 
of people living along the right of 
way. St. Louis, etc., R. Co. vy. Hoover, 
3 Kan. A. 577, 43 P 854. 

[b] Instructions held not mislead- 
ing see Port Royal, ete., R. Co. v. 
Griffin, 86 Ga. 172, 12 SH 303; Hart 
v. Atlantic Coast Line R. Co., 144 N. C. 
91, 56 SE 559; Anderson vy. Oregon R. 
Coy ye On 2a seeliike, SL See PADD O teva 
Gore, 74 Wis. 509, 43 NW 365. 

75. Texas, etc., R. Co. v. Woold- 
ridge, 59 Tex. Civ. A. 384, 126 SW 603. 
And see infra § 1435. 

[a] Where it does not appear from 
pleadings or evidence that the prop- 
erty destroyed was real property, it 
is not error for the court in an in- 
struction as to the measure of dam- 
ages to assume that such property 
was personalty. Walker v. Monohan, 
(Kan. A.) 58 P 567. 

76. M. H. Boals Planing Mills Co. 
ben antes é€tc.,9R MCoveZiii= DME cA: 


Kan.—St. "Louis, ete., R. Co. v. Hoo- 77. McCary v. Alabama Great 
ver, 3 Kan. A. 577, 43 P 854. Southern R. Co., 182 Ala. 597, 62 S 

Mich. —Cole v. Lake Shore, etc., R.| 18. 
Co., 105 Mich. 549, 63 NW 647: Mich- 78. WUiverpool, Vete;, Ins.) ‘Co:s v: 
mae Cent. R. Co. v. Anderson, 20 pitch, couthen Pac, Cos i2oy Cal.) 434, (58: 2 
44 P 

Minn.—Flanaghan v. Chicago, etc., 79. pee Trial [38 Cyc 1612 et seq]. 


R. Co., 65 Minn. 112, 67 NW 794 


N. C.—Hart v. Atlantic Coast Line 
Ee OOe) La4etNe Cl 91 oor OE 559, 12 
AnnCas 706. 


Or.—Anderson v. Oregon R. Co., 45 


(Oye Alas thal ete hs 


80. S.—Texas, etc., R. Co. v. 
Weeeee ‘190 U.S. 287; 93 SCt 681, 47 
L. ed. 1057 [aff 112 Fed. 402, 50 CCA 
230). 

Ala.—Louisville, etc., R. Co. v. Ste- 
verson, 124 S 205. 


Tex.—Progressive Lumber Co. v. Ark.—Union Seed, etc., Co. v. St. 
Marshall, etce., Co., 106. Tex. 12,] Louis, ete., R. Co., 121 Ark. 585, 181 
155 SW 175; Biering v. Gulf, etc., R.| SW 898, i 


Co., 79 Tex. 584, 15 SW 576; St. Louis 
Southwestern R. Co. v. Miller, 27 Tex. 
Civ. A. 344, 66 SW 139. 
Va.—Abernathy v. Emporia Mfg. 
Co., 122 Va. 406, 95 SE 418; Norfolk, 
ete., Ru Cosy: Spates, 122 Va. 69, 94 
SE 195. 
Wash.—Columbia, etce., R. Co. 
Farrington, 1 Wash. 202, 23 P 413. 
wie anne v. Gore, 74 Wis. 509, 43 
NW 3 
Can. OP ea Mountain R. Co. v. Blue, 
39 Can. S. C. 390, -9 AnnCas 949. 
[a] Illustrations of instructions 
held misleading: (1) That the fact 
that the. fire was discovered soon after 
the passage of defendant’s engine 
raises no presumption that it was 
because of sparks from such engine; 
where the evidence tended to show 
that sparks were escaping from de- 
fendant’s engine in unusual and dan- 
gerous quantities near plaintiff’s 
dwelling. Louisville, etc., R. Co. v. 
Malone, 109 Ala. 509, 20 S 38. (2) 
That the mere fact of the fire originat- 
ing from sparks from an engine does 
not show negligence; where the evi- 
dence showed that the fire originated 
sixty-three feet from defendant’s en- 
gine, that sparks were emitted there- 
from in unusual and dangerous quan- 
tities, and that an engine with suit- 
able appliances and properly managed 
could not possibly. have caused the 
fire. Louisville, etc, R. Co. v. Ma- 
Jone, supra. (3) That it was the 
jury’s duty not to consider any fact 
which they might have observed while 
examining. a screen as eyidence; since 


< 
a eee ee ee eee 
Oo lee 


Cal.—Steele v. Pacific Coast R. Co., 
etc., iV 


TATCa laze Lon Pesos 
Fla.—Jacksonville, RavCo; 
Neff, 28 Fla. 3738, 9 S 653. 
Ga.—Seaboard Air-Line R. Co. v. 
Gnann, 138 Ga. 536, 75 SE 611; South- 


ern R. Co. v. Thompson, 129 Ga. 367, 
58 SE 1044; Barrett v. Southern R. 


Coy CAS) 151 SE 690. 

Ill.— Young v. Cleveland, etc., R. 
Cor2 03 Milan 3 OF 

Ind.—New York, etc, R. Co. Vv. 


Roper, 176 Ind. 497, 96 NE 468, 36 
LRANS 952. 
Kan.—Atchison, etc., R. Co. v. Spra- 
gue, 74 Kan, 574, 87 P-733. 
Ky.—Mobile, ete., R. Co. v. Cald- 
well, 32 KyL 447, 106 SW 236. 
Mass. —Gates v. Boston, etc., R. Co., 
255 Mass. 297, 151 NE 320. 
Mo.—Farmers’ MS, 7 LCs, em COn as 
Davis, 267 SW 3938; ‘Shartzer v. At- 
chison, etce., R. Co., (A.) 250 SW 950; 
Big River Lead Co. v. St. Louis, etc., 
R. Co., 123 Mo. A. 394, 101 SW 636. 
Ss. C.— Wilson v. Southern R. Co., 
65 S. C. 421, 43 SE 964. 
Tex._Missouri Pac. R. Co. v. Bart- 
lett, 69 Tex. 79, 6 SW 549; Houston, 
etc., R. Co. v. Smith, (Civ. A.) 46 SW 
1046; Missouri, etc., R. Co. v. McCall, 
(Civ. A.) 143 SW 188; Trinity, etc., R. 
Co. v. Sanders, (Civ. A.) 120 SW 272; 
Birge-Forbes Co. v. St. Louis, etce., 
R: Co, 53 Tex: Civ, A. 55, 115 SW 333. 
Vt.—Ide-v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. 
. Wash.—Abrams v. Seattle, etc., R. 
Co., 27 Wash. 507, 68 P 78. 
Can.—Red: Mountain R. Co.:v. Blue, 
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[§ 1434] b. Applicability to Pleadings and Evi- 
In accordance with general principles,’® in- 
structions in actions for injury caused by fire set 
out by railroad companies must be in conformity with 
the issues and theories presented by the pleadings®°® 


Thus an instruction is erroneous if 


given, or properly refused if asked, where it charges 
on issues or theories not raised by the pleadings®? 


39 Can. S. C. 390, 9 AnnCas 949. 

[a] Where negligence is alleged 
generally, instruction that the jury, 
in order to find for defendant, must 
find that the engine was properly 
equipped, that defendants’ servants 
in charge were competent and skill- 
ful, and that the engine was properly 
operated is proper. Bulless vy. Chi- 
ie etc., R. Co., 76 Iowa 680, 39 NW 

81. U. S.—Great Northern R. Co. v. 
Coats, 115 Fed. 452, 53 CCA 382. 

la.—Louisville, ete., R. Co. v. Ma- 
lone, 109 Ala. 509, 20 S 33. 

Cal.—Steéle v. Pacific Coast R. Co., 
T4 Cal. 323) 15> P 851. 

Ga.—Georgia, etc., R. Co. v. Rawson, 
PU 2Ga And, oi) Senate 

Tll.— Lake Brie, a R. Co. v. Hel- 
merick, 29 Ill. A. 

Towa. —West v. Caedtes ete., R. Co., 
ae Iowa 654, 35 NW 479, 42 NW 
Kan.—St. Louis, ete. R. Co. 

Hoover, 3 Kan. A. 577, 43 P 854. 

Miss.—Firm Lumber Co: v. Davis, 
129. Miss. 259, 92 S 65. 

N. Y¥.—Miller v. New York Cent., 
etc., R. Co.,.92 Hun 282, 36 NYS 719. 

N. C.—Reid v. Carolina, ete., 
Co.7 180° Ni C.-L 105 SE 169. 

N. D.—Johnson v. Northern Pac. R. 
Co., 1 N. D. 354, 48 NW 227. 

Or.—Anderson v. Oregon R. Co., 45 
On ieee 

Tex.—Missouri Pac. R. Co. v. Don- 
aldson, 73 Tex. 124, 11 SW 163; St. 
Louis, etc., R. Co. v. Sharp, 62 Tex. 
Civ. A. 340, 1381 SW 614; Ft. Worth, 
etc., R. Co. v. Wooldridge, (Civ. A.) 
105 SW 845 [aff 108 SW 1159]; St. 
Louis Southwestern R. Co. v. Kem- 
per, (Civ. A.) 101 SW 813. 


Vv. 


R. 


Utah.—Smith v. Ogden, etc., R. Co., 
so nUitah M29. e938) Pasa: 
Vt.—Ide v. Boston, etc., R. Co., 83 


Vt. 66, 74 A 401. 

Va.—Virginian R. Co. v. Hurt, 112 
Vals 622, 72) SEi 110: 

Ww. Va.—Snyder v. Pittsburgh, etc., 
Ry Coy Aa Ws AVianwe e4e 

82. Ala.—Payne v. Hargrove, 206 
Ala. 69, 89 S 166; Louisville, ete, R-. 
Co. v. Sullivan Timber Co., 138 Ala: 
379, 35 S327. 

Ark.—Monte Ne R. Co. v. Phillips, 
80 Ark. 292, 92 SW 1060. 


Cal.—Jacksonville, etc., R. Co. v. 
Neff, 28 Fla. 3738, 9 S 653. 
Fla.—Jacksonville, etc., R. Co. v. 
Neff, 28 Fla. 373, 9 S 653. 
Ga.—Seaboard Air-Line R. Co. v. 
Gnann, 138 Ga. 536, 75 SE 611. 
Ind.—New York, ete, R. Cm v. 
Roper, 176 Ind. 497, 96 NE 468, 36 
LRANS 952; Pittsburgh, ete., R. Co. 


v. Wise, 36 Ind. A. 59, 74 NE 1107. 

Iowa.—Borland v. Chicago, ete., R. 
Co., 78 Iowa 94, 42 NW 590. 

Kan.—Atchison, etc., R. Co. v. Spra- 
gue, 74 Kan. 574, 87 P 733; Ft. Scott, 
etc., R. Co. v. Tubbs, 47 Kan. 630, 28 
P 612. 

Ky.—Mobile, ete, R. Co. v. Cald- 
well, 106 SW 236, 32 KyL 447. 

Mo.—Melvin v. St. Louis R. Co., 89 
Mo. 106, 1 SW 286. 

Tex.—Texas Cent. R. Co. v. Qualls, 
58 Tex. Civ. A. 120, 124 SW 140; St. 
Louis, ete., R. Co. v. Moss, 87 Tex. 
Civ. A. 461, 84 SW 281; Duckworth 
we. Kort Worth; ete.,. RR. Conse Mex 
Civ. A. 66,°75 SW, 913% Texas, ete.,Rz 
Co. v. Scottish Union Nat. Ins. Co..,. 
32 Tex. Civ. A. 82, 73 SW 1088; Gulf, 
ete:, Ri Co., v2 Pool, 10> Dexs Civa, At 
682, 31 SW 688. 

Wash.—Noland v. Great Northern 
R. .Co., 31 Wash... 430, 71 P 1098. 
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or evidence.8* And, on the other hand, instructions 
are equally erroneous which ignore material and 
competent evidence,** or which have a tendency to 
cause the jury to reject such evidence,®® or which 
ignore or exclude from the consideration of the jury 
issues, theories, or defenses which are supported by 


the pleadings and evidence.*°® 


[§ 1435] ce. Invading Province of Jury. It is er- 
roneous for the court to invade the province of the 
jury by assuming that a certain specified state of 
facts exists, and instructing that they do or do not 
constitute negligence on the part of defendant’ or 
contributory negligence on the part of plaintiff.*§ 
But where the facts are shown by the evidence and 
are so unequivoceal as to allow no conclusion but that 
they do or do not constitute negligence, the court 
So where the evidence is insuf- 
ficient to establish a certain fact, proof of which is 
necessary to support a verdict, the court should take 
the case from the jury by peremptory instruction,?° 
although it is not required to give such instruction 


may so instruct.®® 
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terial matter.®? 


yh ape, xl’ 


ih 


[8§ 1434-1436 


Nor is it erroneous for the court 


to refer to the existence of certain facts if it leaves — 
the question of their sufficiency to the jury.®? 

[§ 1436] d. Presumptions and Burden of Proof. 
General rules®® apply to instructions on presump- 
tions®* and on burden of proof®® in actions to re- 


cover for injuries by fires set out by railroad com- 


panies. 


error.? 


where the insufficiency of evidence is on an imma- 


Can.—Red Mountain R. Co. v. Blue, 
39 Can. S. C. 390, 9 AnnCas 949. 

[a] Thus an instruction’ that 
plaintiff cannot recover unless the 
injury was permanent in its nature is 
properly refused, where the complaint 
does not allege that the land was 
permanently damaged. Ft. Scott, etc., 
Bae: v. Tubbs, 47 Kan. 630, 28 P 

[b] Failure to extinguish fire.—An 
omission to charge as to the negli- 
gence of employees in not using prop- 
er efforts to put out the fire, although 
seeing it soon after the train passed, 
is not error where no such charge is 
requested, and the only negligence 
charged in the petition is a failure to 
provide proper appliances, permitting 
an accumulation of dry material, and 
inefficiency of the servants operating 
the engine. Rost v. Missouri Pac. R. 
Co., 76 Tex. 168, 12 SW 1131. 

83. Ala.—Louisville, ete., R. Co. v. 
eu e Timber Co., 138 Ala. 379, 35 

ue 


Iowa.—Leland v. Chicago, ete., R. 
Co., 23 NW 390. 
Kan.—St. Louis, ete. R. Co. v. 


Hoover, 3 Kan. A. 577, 43 P 854. 

N. Y.—Miller v. New York \Cent., 
ete; R.. €o.,. 92 Hun) 282; 36 NYS 719. 

N. C.—Reid v. Carolina, etec., R. Co., 
180 N. C. 511, 105 SE 169. 

N. D.—Johnson vy. Northern Pac. 
R. Co., 1 N. D. 354, 48 NW 227. 

Tex.—Missouri, etc., R. Co. v. Mc- 
Call, (Civ. A.) 143 SW 188; Gulf, etc., 
Race: v. Courtney, (Civ. A.) 23 SW 
226. 

Va.—Virginian R. Co. v. Hurt, 112 
Va. 622, 72 SE 110. 

W. Va.—Snyder v. Pittsburgh, etc. 
Re Conl ll W.Va. 14: 

[a] Rule applied.—Where, in an 
action for loss of a warehouse by fire 
from a locomotive, there was no evi- 
dence to show that plaintiff had pos- 
session of the warehouse under a lease 
which exempted defendant from lia- 
bility for destroying the warehouse 
by fire, a requested charge as to the 
legal effect of the lease was properly 
_ refused. Missouri, etc., R. Co. v. Mc- 
Call, (Tex. Civ. A.) 143 SW 188. 

84. U. S.—Eddy v. Lafayette, 49 
Fed. 807, 1 CCA 441 [aff 163 U. S. 456 
mem, 16 SCt 1082 mem, 41 L. ed. 225 
mem]. 

Ala.—Alabama Great Southern R. 
Co. v. Clarke, 145 Ala. 459, 39 S 816; 
Louisville, etc., R. Co. v. Sullivan Tim- 
ber Co., 138 Ala. 379, 35 S 327. 

Ga.—Georgia, ete., R. Co. v. Raw- 
son, 112 Ga. 471, 37 SE 712. 

Ill.—R. A. Watson Orchards, Ine. 
v. New York, etc., R. Co., 250 Ill. A. 


22; Vaughn v. Director Gen. of Rail- 
roads, 218 Ill. A. 595. 

Miss.—Brister v. Illinois Cent. R. 
Co., 84 Miss. 33, 36 S 142. 

85. Vaughn v. Director Gen. of 
Railroads, 218 Ill. A. 595. 

86. Steele vy. Pacific Coast R. Co., 
74 Cal. 328, 15 P 851; Heitmeyer v. 
Baltimore, ete., R. Co., 206 Ill. A. 224; 
Scott v.. Texas, ete. RR. Co.; 93 -Tex: 
625, 57 SW 801; Missouri, etc., R. 
Co. v.) Couch, (Tex. Civ. A:) 122° Sw 
67; Ide v. Boston, etc., R. Co., 83 Vt. 
66, 74 A 401. 

87. Ala.—Louisville, ete., R. Co. v. 
Sullivan Timber Co., 138 Ala. 379, 35 
S 327. 


11l.— Chicago, etc., R. Co. v. Pennell, 
94 Ill. 448. i 

Ind. T.—St. Louis, ete., R. Co. -v. 
Lawrence, 4 Ind. T. 611, 76 SW 254. 

Pa.—Lackawanna, ete., R. Co. v. 
Doak, 52 Pa. 379, 91 AmD 166. 

Tex.—Missouri, etc., R.’Co. v. Flor- 
ence, (Civ.. A.) 74 SW 802; Gulf, etc., 
R., Co. -v. Jordan, 25) Tex: Civ. ;A.-82,; 
60 SW 784; St. Louis Southwestern 
R. Co. v. Knight, (Civ. A.) 41 SW 416; 
Missouri, ete., R. Co. v. Sparks, (Civ. 
A.) 1.35) SW745:3) Paris} ete:y R.-Co. Nv. 
Nesbitt, 11 Tex. Civ. A. 608, 33 SW 
280; Galveston, ete., R. Co. v. Knippa, 
(Civ. A.) 27 SW 730; Campbell v. 
Goodwin, (Civ. A.) 26 SW 864 [dist Ft. 
Worth, etc., R. Co. v. Wallace, 74 Tex. 
581, 12 SW 227]; Ft. Worth, ete., R. 
Co. v. Tomlinson, (Civ. A.) 16 SW 


866. 

Wis.—Clifford v. Minneapolis, etc., 
R. Co., 105 Wis. 618, 81 NW 143; 
Stacy v. Milwaukee, etc., R. Co., 85 


Wis. 225, 54 NW 779; Moore v. Chi- 
cago, etc., R. Co., 78 Wis. 120, 47 NW 
273. 

88. Bevier v. Delaware, etc., Canal 
Co.; 13-Hun (N. Y.)-'2545" Pexas, ‘etc., 
R. Co. v. Levi, 59 Tex. 674. : 

89. Woodward v. Chicago, etc., R. 
145 Fed. 577, 75 CCA 591; Chi- 
cago, etc., R. Co. v. Glenny, 175 I1l. 
238, 51. NE 896 [aff TO°HIy tA. .510]; 
Ross v. Boston, etc., R. Co., 6 Allen 
(Mass.) 87; Campbell v. Goodwin, 87 
Tex. 273, 28 SW 2738. 

90. St. Louis, ete, R. Co. v. Law- 
rence, 4 Ind. T. 611, 76 SW 254. 

91. St. Louis, ete, R. Co. v. Law- 
rence, supra. 

92. Liverpool, etc, Ins: Go. vy. 
Southern Pac. R. Co., 125 Cal. 434, 58 
P 55; Brush v. Long Island R. Co., 10 
App. Div. 535, 42 NYS 103 [aff 158 N. 
Y. 742 mem, 53 NE 1123 mem]; St. 
Louis Southwestern R. Co. y. Con- 
nally, (Tex. Civ. A.) 93 SW 206; Tex- 
as) vetcs . Co. v. Wooldridge, (Tex. 
Civ. A.) 63 SW 905; Gulf, ete., R. Co. 


When requested, instructions on the burden 
of proof in this class of actions should be given.°® 
An it has been held proper to instruct in accordance 
with the well settled law on the subject®’ that the 
burden is on plaintiff to show that the property was 
destroyed by fire as alleged,®*® that when this is shown 
a presumption arises that defendant was negligent,®® 
that the burden of proof to show absence of negli- 
gence is on defendant where plaintiff has made out 
a prima facie case,! and erroneous to refuse such an 
instruetion,? and that instructions placing the bur- 
den of proof on the wrong party are properly re- — 
fused,* and the giving of such instructions reversible — 


v. Jordan, 25 Tex. Civ. A. 82, 60 SW 


784. 
93. See Trial [38 Cye 1748]. 
94. See cases infra this note. 
[a] Instructions held incorrect.— 


(1) Where it is shown that the fire 
started by sparks from a locomotive, 
an instruction that the presumption 
of negligence arising therefrom may 
be repelled by proof that the locomo- 
tive was equipped with an approved 
spark arrester is erroneous, since it is 
also necessary to repel the presump- 
tion that the locomotive was operated 
in a reasonably safe way in relation 
to the danger of fire therefrom. Mills 
v. Norfolk, ete:, R. Co., 73 W. Va. 93; 
94, 79 SH 1090 [cit Cyc]. (2) Wheth- 
er defendant’s locomotive set the fire 
for the injuries resulting from which 
plaintiff sued, being in issue, it was 
error to instruct: “The presumption 
arises in this. case that the defend- 
ant set out the fire that burned the 
plaintiff’s orchard, from the fact that 
the country burned over was adjacent 
to or near the right of way of the de- 
fendant.” Missouri Pac. R. Co. ‘v. 
Haynes, 1 Kan. A. 586, 42 P 259, 263. 
(3) In an action to recover damages 
caused by fire set out by a passing 
locomotive, an instruction to the ef- 
fect that, if defendant has proved 
that the locomotive was in good con- 
dition, and “this evidence is not con- 
tradicted by any witness,” the jury 
must find for defendant, is properly 
refused, as such evidence may be con- 
tradicted by circumstances such as 
that other fires were set out the same 
day by the same locomotive. Slossen 
v. Burlington, etc., R. Co., (Iowa) 10 
NW 860, 60 Iowa 214, 14 NW 244. 


95. See cases infra this section. 

96. East Line, etc., R. Co. v. Hart, 
2 Tex. A. Civ. Cas. § 419. 

97. See supra § 1370. 

98. Western, etc, R. Co. v. May- 


nard, 139 Ga. 407, 77 SE 399. 

99. Western, etc., R. Co. v. May- 
nard, supra. And see generally g§ 
142, 1374, 1382. 

1. - Ft. Worth; <ete:, Ri Co? ve"Amas 
son, (Tex. Civ. A.) 260 SW 204’ [aff 
(Commn. A.) 276 SW 162]. 

2. Texas Midland R. Co. v. Ray, 
(Tex. Civ. A.) 168 SW 1013. . 

3. Georgia Cent. R. Co. v. Wilson, 
215 “Ala.”'612,° 111 S905) “St! Louis 
Southwestern R. Co. v. Miller, 27 Tex. 
Civ. A. 344, 66 SW 139. 

4. Wilson vy. Mobile, etc., R. Co., 
207 Ala. 171, 92 S 246; Silver v. Chi- 
cago, etc., R. Co., 1938 Til A. 2275 Nous 
isville, etc., R. Co. v. Natchez, etc., R. 
Co., 67 Miss. 399, 7 S 350; Furst-Kd- 
wards v. St. Louis, ete., R. Co., (Tex. 
Civ. A.) 146 SW 1024. 
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§§ 1437-1440] 
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[§ 1437] e. Degree of Proof. General rules® ap- 
ply to instructions on degree of proof in actions for 
injuries by fires set out by railroad companies.® In- 
structions which place too low” or too high® a degree 
of proof on one of the parties are erroneous. And it 
is erroneous to charge that plaintiff is entitled to 
recover if the evidence is evenly balanced on the ques- 
tion of defendant’s negligence,® or that if a primia 
facie showing of negligence is made it can only be 
overcome by a preponderance of evidence showing 
that defendant was not negligent.!° It has also been 
held erroneous to charge that the burden of proof is 
on plaintiff to establish his “right to recover by a 
preponderance of the evidence, but need not be shown 
beyond a reasonable doubt.”11 

[§ 1438] f. Construction. In accordance with 
the rule elsewhere considered,!? the instructions are 
to be construed as a whole, and the fact that one por- 
tion considered separately might be open to objec- 
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in its entirety.13 But a correct instruction does not 
necessarily cure the error in another instruction un- 
less as a whole it states the law correctly.*# 

[§ 1439] g. Requests for Instructions. In accord- 
ance with rules governing requests for instructions in 
civil actions generally,’® an instruction that covers 
the case generally and fairly submits the question in 


issue is ordinarily sufficient in the absence of a re- 


quest for further instructions in detail.1® It is prop- 
er to refuse a requested instruction on matters fully 
covered by instructions already given,!* or on im- 
material matters;+* but it is error to refuse a re- 


quested instruction on a material issue not covered by. 


other instructions given.?® 

[§ 1440] h. Application of Foregoing Principles 
—(1) Origin of Fire. The general principles here- 
tofore considered relating to instructions in actions 
for injuries by fire set out by railroad companies?°® 
apply to instructions relating to the origin of the 
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tion does not constitute error if the charge is correct 


[a] Rule applied.—(1) Thus an in- 
struction is erroneous which places 
the burden of proof on plaintiff to 
show not only that the fire was caused 
by a locomotive, but also that it was 
not in reasonably safe condition and 
was not properly managed (Wilson v. 
Mobile, ete., R. Co., 207 Ala. 171, 92 S 
246; Silver.v. Chieago, etc., R. Co., 193 
Til. A. 227), (2) since it is the well es- 
tablished rule in a great majority of 
jurisdictions that proof that property 
was set on fire by a railroad company 
makes out a prima facie case of neg- 
ligenee and casts on defendant the 
burden to disprove negligence (see su- 
pra § 1870). (3) And an instruction 
placing the burden of proof on plain- 
tiff to show the absence of contribu- 
tory negligence is-erroneous. Louis- 
ville, etc.,'R. Co. v: Natchez, etc.,.R. 
Co., 67 Miss. 399, 7 S 350; Furst-Ed- 
wards v. St. Louis, etc., R. Co., (Tex. 
Civ. A.) 146 SW 1024. : 

[b] Instructions not erroneous as 
misplacing burden of proof.—(1) An 
instruction that, if the jury were rea- 
sonably satisfied that fire arose from 
some cause other than negligence of 
defendant railroad, they must find for 
defendants, although unable to ascer- 
tain the real cause, was not errone- 
ous as misplacing the burden of proof. 
Goodgame v. Louisville, etc., R. Co., 
218 Ala. 507, 119 S 218. (2) And in an 
action for damages from a fire set by 
a locomotive, an instruction which 
placed the burden on plaintiff to es- 
tablish the affirmative of such issues 
as were relied upon by him, by a pre- 
ponderance of the evidence, and which 
placed the burden on defen&ant to es- 
tablish the affirmative of such issues 
as were relied upon by it, was not er- 
roneous, and could not mislead the 
jury, since the duty of establishing 
each specific issue submitted to the 
jury was placed upon the party rely- 
ing thereon. Ft. Worth, etc., R. Co. v. 
Amason, (Tex. Civ. A.) 260 SW 204 
[aff (Commn. A.) 276 SW. 162]. 


5. See Trial [38 Cyc 1750 et seq]. 
. Jll.—Stewart v- Illinois Cent. R. 
Go., 184 Ill. A. 412: 


Mich.—Worden Lumber, etc., Co, v. 
Minneapolis, etc., R. Co., 168 Mich. 74, 
133 NW 949. } 

Mo.—Missouri Egg, etc., Co. v. Mis- 
souri Pac. R. Co., 257 SW 477. 

Nebr.—Shipman v. Chicago, etec., R. 
Co., 78 Nebr. 43, 110 NW 535. 

Tex.—Chicago, etc., R. Co. v. Myers, 
(Civ. A.) 264 Sw. 151; St. Louis 
Southwestern R. Co. v. Johnson, (Civ. 
A.) 199 SW 1175. : 

Va.—Abernathy v. Emporia Mfg. 
Co., 122 Va. 406, 95 SE 418. 

7. Harts v. Chicago, etc., R. Co., 
184 Ill. A. 123; Missouri Egg, etc., R. 
Co. v. Missouri Pac. R. Co.,-(Mo.) 257 
Sw 477; Farmers’ El., etc., OPS Vic 
Hines, 294 Mo. 639, 243 SW_ 140; 
Springfield F. & M. Ins. Co. v. Lusk, 


fire.?1 


205 Mo. A. 185, 223 SW 804. 

8. Stewart v. Illinois Cent. R. Co., 
184 Til. A. 412; Worden Lumber, etc., 
Co. v. Minneapolis, ete., R. Co., 168 
Mich. 74, 133 NW 949; Chicago, etc., 
R. Co. v. Myers, (Tex. Civ. A.) 264 
SW 151; St. Louis Southwestern R. 
Co. v. Johnson, (Tex. Civ. A.) 199 SW 
1175; Missouri, ete.,, Rii:Cos v.. Mor- 
gan, (Civ. A.) 146 SW 336 [aff 108 Tex. 
331, 193 SW 134]; Gulf, etc., R. Co. v. 
Jordan, 25 Tex. Civ. A. 82, 60 SW 784. 

[a] Thus an instruction that, in 
order to rebut the prima facie case of 
negligence arising from the commu- 
nication of fire by sparks from. a loco- 
motive, defendant must “show to the 
satisfaction of the jury that the en- 
gines were in good condition” consti- 
tutes a ground for reversal as requir- 
ing a higher degree of certainty than 
the law requires. Gulf, etc., R. Co. v. 
oy 25 Tex. Civ. A. 82, 838, 60 SW 


9. Shipman v. Chicago, etc., R. Co., 
78 Nebr. 48, 110 NW 535. 

10. Stewart v. Illinois Cent. R. Co., 

184 Ill. A..412; Chicago, etc., R. Co. v. 
Myers, (Tex. Civ. A.) 264 SW. 151; 
St. Louis Southwestern R. Co. v. John- 
son, (Tex. Civ. A.) 199 SW 1175; Mis- 
souri, etc., R. Co. v. Morgan, (Civ. A.) 
i SW 336 [aff 108 Tex. 331, 193 SW 
134]. 
Reason is that defendant is 
entitled to a verdict if the evidence 
is equally balanced. Missouri, etc., R. 
Co. v. Morgan, (Civ. A.) 146 SW 336 
[aff 108 Tex. 331, 193 SW 134]. 

11. Missouri, etc., R. Co. v. Mor- 
gan, (Civ. A.) 146 SW 336, 342 [aff 
108 Tex. 331, 193 SW 134] (‘‘The lat- 
ter part of the charge had no place 
in a charge in a civil case. The refer- 
ence to a reasonable doubt may have 
affected the minds of the jury, be- 
cause the expression, ‘beyond a rea- 
sonable doubt,’ is one that is so fa- 
miliar to jurors in connection with 
criminal cases that it might cause 
them to entertain a false idea as to 
the importance of the term, ‘a pre- 
ponderance of the evidence’ ’’). 

12. See Trial [38 Cyc 1778 et seq]. 

13." 1. Cnicago, ‘etc; RCo.” y. 
Gilbert, 52 Fed. 711, 3 CCA 264. 

Ga.—Bugg v. Lang, 35 Ga. A. 704, 
134 SE 623. 

I1].—Cleveland, etc., R. Co. v. Horns- 
by, 202 Ill. 138, 66 NE 1052 [aff 105 
Ill. A. 67]; Hackett v. Harmon, 155 
Til. A. 55. 

Ind.—Lake Erie, ete., R. Co. v. Mc- 
Fall, 72 NE 552. 

Iowa.—German Ins. Co. v. Chicago, 
etc., R. Co., 128 Iowa 386, 104 NW 361; 
Hamilton v. Des Moines, etc., R. Co., 
84 Iowa 131, 50 NW 567; Fish v. Chi- 
eago, ete., R. Co., 81 Iowa 280, 46 NW 
998; Engle v. Chicago, etc., R. Co., 77 
Iowa 661, 37 NW 6, 42 NW 512. 

Mo.—McFarland v. Mississippi Riv- 
er, etc, R. Co., 175 Mo. 422, 75 SW 


Instructions on this question should be con- 


152. 

N. C.—Herring v. Atlantic Coast 
Line tRCo:,. 189) Na C2853 127 ISBes8s 
Jeffress v. Norfolk Southern R. Co., 
158 N. Ci 215, 73 SE 1018. 

Tex.—Rost yv. Missouri Pac. R. Co., 
76 Tex. 168, 12 SW 1131; Womack v. 
International, ete., R. Co., 46 Tex. Civ. 
A. 243, 102 SW 936; Missouri, etc., R. 
Co. v. Florence, (Civ. A.) 74 SW 802. 

Wash.—Fireman’s Fund Ins. Co. v. 
Northern Pac. R. Co., 46 Wash. 635, 
91 P 13; Wick v. Tacoma. Eastern R. 
Co., 40 Wash. 408, 82 P 711. 

W._Va.—McLaughlin v, Baltimore, 
ete., R.Co., 75 W.Va. 287,983) SH) 999: 

14. American Strawboard Co. v.-. 
Chicago, ete., R. Co., 177 Tll. 513, 53 
Ruerak: [rev i752 Aj .4A20q% 

16.) Great.” Northerny, R.Ay Coneesive 
Coats, 115 Fed. 452, 53 CCA 382: Tex- 
as, etc., R.: Co. .v...Watson, 112. Red: 
402, 50 CCA 230 [aff 190 U. S: 287, 23 
Sct 681, 47 L. ed. 1057]; Atlantic 
Coast Line R. Co. v. Williams, 5 Ga. 
A. 647, 63 SE 671: Louisville, ete. R. 
Co. v. Shuck, 62 SW 259, 23 KyL 25. 

17. Iowa.—Metzgar  yv. Chicago, 
etc., R. Co., 76,lowa 387, 41 NW 49, 14 
AmSR 224. 

Mass.—Ross v. Boston, etc., R. Co., 
6 Allen 87. 

Mo.—Hutchins v. Missouri Pac. R. 
Co., 97 Mo. A. 548, 71 SW 473. 

N. J.—Mays v. Lehigh Valley R. Co., 
81 A 851; Goodman v. Lehigh Valley 
R. Co., 82.N. J. L. 450, 81 A 848. 

N. C.—Firemen’s Ins. Co. v. Sea- 
board Air Line R. Co., 138 N. C. 42, 50 
SE 452, 107 AmSR 517. 

Tenn.—Nashville, ete, R. Co. v. 
Heikens, 112 Tenn. 378, 79 SW 1038, 
65 LRA 298. ; te 

Tex.—Texas, ete., R. Co. v. Scottish 
Union Nat. Ins. Co.,; 32 Tex. Civ. A: 
82, 73 SW_1088; Tyler Southeastern 
R. Co. v. Hitchens, 26° Tex. Civ. A: 
400, 68 SW 1069. 

Wash.—McCann v. Chicago, ete., R. 
Co., 91.Wash. 626, 158 P 243. 

Wis.—Clifford v. Minneapolis, etce., 
R. Co., 105 Wis. 618, 81 NW 148. 

See generally Trial [88 Cyc 1711 et 
seq]. 

18. Georgia Cent. R. Co. v. Tram- 
mell, 114 Ga. 312, 40 SE 259; Ameri- 
can Strawboard Co. v. Chicago, ete., 
R. Co., 177 Ill. 518, 538 NE 97 [rev 75 
Ill. A. 420]. : 

19. Florida East Coast R. Co. v. 
Smith, 61 Fla. 218, 55 S 871; Union 
Pac. R. Co. v. Motaner, 2 Kan. A. 342, 
43 P 785; Chenowéth v. Southern Pac, 
Co. .53 “Or NTL 9 9F BVsi6 St ous 
Southwestern R. Co. v. Connally, (Tex. 
Civ. A.) 938 SW 206; St. Louis South- 
western R. Co. v. Knight, 20 Tex. Civ. 
A. 477, 49 SW 250; East Line, etc., R. 
Co. v. Hart, 2 Tex. A. Civ. Cas. § 419, 
See generally Trial [38 Cyc 1708]. 

20. See supra §§ 1433-1439. ~ 

21. See cases infra this section. 


See Trial [38 Cyc 1690 et seq].. 
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fined to the issues raised by the pleadings and evi- 
dence** and should not be argumentative or invade 
the province of the jury,”* nor direct the jury to find 
that the fire was set out by defendant’s locomotive if 
the evidence fails satisfactorily to account for its 
The instructions should 
properly state the degree of proof as to the cause of 
the fire, and an instruction which places either too 


origin in some other way.*# 


5 


high? 


to mislead.?7 


Form of instruction approved see 
ae v. Davis, 159 Minn. 485, 199 NW 


22. Shartzer v. Atchison, etc., R. 
Co., (Mo. A.) 250 SW 950; Phcenix 
Ins. Co. v. New York Cent., etc., R. 
Co., 75 Hun 216, 26 NYS 1102; Sound 


Timber Co. v. Danaher Lumber Co., 
112 Wash. 314, 192 P 941. 

[a] Thus, where all the evidence 
as to the escape of fire related to one 
of several locomotives which passed 
shortly before the fire was discovered, 
it is error to charge that, if the jury 
find that the property was burned by 
reason of sparks escaping from de- 
fenidant’s locomotives, or any of them, 
then plaintiffs are entitled to recover. 
Pheenix Ins. Co. v. New York Cent., 
ete., R. Co!, 75 Hun 216, 26 NYS 1102. 

{b] Instructions authorized by evi- 
dence.—Mathwig v. Minneapolis, etc., 
R. Co., 145 Minn. 429, 177 NW 643; 
Shartzer v. Atchison, etc., R. Co., (Mo. 
A.) 250 SW 950; Decker v. New York 
Cent.. ete., R. Co., 57 Pa. Super. 432. 

23) Thiverpool, ete. sIns.~ Con. -v: 
Southern Pac. Co., 125 Cal. 434, 58 P 
55. 

[a] Instruction not objectionable. 
—Where the evidence as to the cause 
and origin of the fire was circum- 
stantial, an instruction grouping the 
facts in hypothetical form, and telling 
the jury that, if they believe these 
facts to be established by the evi- 
dence, a prima facie case is made out 
which would warrant the jury in find- 
ing that the engine of defendant 
caused the fire, does not invade the 
province of the jury, and is not ar- 
gumentative or unfair. Liverpool, 
etc., Ins. Co. v. Southern Pac. Co., 1 
Cal. 434, 58 P 55. 

24. Flanaghan v. Chicago, etc., R. 
Co., 65 Minn. 112, 67 NW 794. 

25. Worden Lumber, etc., Co. v. 
Minneapolis, etc., R. Co., 168 Mich. 74, 
133 NW 949; Gulf, etc., R. Co. v. Jor- 
don, 25 Tex. Civ. A. 82, 60 SW 784. 

[a] Thus an instruction, in an ac- 
tion for loss of property by fire set by 
sparks from a locomotive, that plain- 
tiff has the burden of proof, that 
“burden of proof’? means a preponder- 
ating of that in the testimony which 
tends to prove the truth or falsity of 
the matter under consideration, that 
the. fact that a locomotive set the fire 
must be proved to the satisfaction of 
the jury, that the facts proved must 
reasonably lead an unbiased mind to 
the conclusion that the fire was caused 
by sparks, etc., is erroneous, as re- 
quiring too high a degree of proof. 
Worden Lumber, etec., Co. v. Minne- 
apolis, etc., R. Co., 168 Mich. asa} 
NW 949. 

{b] Instruction not requiring too 
high degree of proof.—(1) In an ac- 
tion for damages against an operator 
of a railroad for setting fire, an in- 
struction that the burden was on 
plaintiff to show by a preponderance 
of evidence ‘Show an’d why the fire oc- 
curred” and that the final burden was 
upon him to prove by a preponder- 
ance of the evidence that the origin of 
the fire was due to plaintiff's negli- 
gence was not erroneous as requiring 
plaintiff to prove his case beyond a 


> or too low?® a degree of proof on plaintiff is 
erroneous and a ground for reversal. 
tion, even though asserting a correct proposition of 
law, should not be given if it would have a tendency 
Instructions on the origin of the fire, 
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An instrue- 
tives ; 


reasonable doubt. Abernathy v. Em- 
poria Mfg. Co., 122 Va. 406, 95 SE 418. 
(2) A special instruction, in an ac- 
tion. for damages to plaintiff’s grass 
land from fire originating from sparks 
from defendant’s locomotive, which 
spread from defendant’s right of way 
to plaintiff's grass, adjoining the 
right of way, destroying the grass 
roots, turf, and grass sod, given by 
the court in answer to a question pro- 
pounded by the jury as to what the 
court meant in its charge by the word 
“originate,” which told the jury that 
it was meant by the use of the word 
that the fire must have originated in 
the grass or combustible matter on 
defendant’s right of way, and must 
have been originated therein by sparks 
from defendant’s locomotive, is not 
objectionable as imposing on plain- 
tiff the duty of proving by more than 
a preponderance of evidence that the 
fire originated in combustible matter 
on the railroad right of way from 
sparks emitted from its locomotive, 
and which fire communicated to plain- 
tiff's land. Jackson v. Missouri, etce., 
R. Co., (Tex. Civ. A.) 78 SW 724. 

26. Harts v. Chicago, etc., R. Co., 
184 Ill. A. 123; Missouri Egg, etc., 
Co. v. Missouri Pac. R. Co., (Mo.) 257 
SW 477; Farmers’ El., etc., Co. v. 
Hines, 294 Mo. 639, 243 SW 140. 

{a] Thus (1) an instruction which, 
instead of requiring proof of the ori- 
gin of the fire by a preponderance of 
the evidence, authorizes a recovery if 
it is more probable that the fire was 
communicated from defendant’s loco- 
motive than from some other source 
is erroneous. Such an instruction, it 
is said, only requires the jury to 
measure probability, whereas’ the 
question for them to decide is wheth- 
er or not defendant’s locomotive com- 
municated the fire. Missouri Egg, 
etc., Co., v. Missouri Pac. R. Co., (Mo.) 
257 SW 477; Farmers’ El., ete., Co. v. 
Hines, 294 Mo. 639, 243 SW 140; Tay- 
lor v. Lusk, 194 Mo. A. 133, 187 SW 87. 
Contra Liverpool, etce., Ins. Co. v. 
Southern Pac. Co., 125 Cal. 434, 58 P 
55 (where it was said that such in- 
struction does not throw the question 
into the domain of conjecture and sur- 
mise). (2) In an action for injuries 
by fire alleged to have been caused 
by sparks from defendant’s locomo- 
tive, an instruction on the question of 
the origin of the fire that plaintiff is 
entitled to a verdict if he furnishes 
more evidence on that point than de- 
fendant is erroneous. “It was incum- 
bent upon the appellee to furnish evi- 
dence sufficient to establish to the sat- 
isfaction of a reasonable mind: the 
fact that the engine did throw sparks 
and cinders that did, in fact, start the 
conflagration and it cannot be 
said that because the appellee fur- 
nished more evidence on that point 
than the appellant, that he is thereby 
entitled to a verdict. If the ap- 
pellant had not introduced any evi- 
dence the appellee would not have 
been relieved from proving his case 
by evidence,—not to create a suspi- 
cion, not more evidence than an op- 
ponent who did not furnish any evi- 
dence,—but evidence sufficient to es- 
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if construed as a whole or correct, are not vitiated by 
the fact that one of the instructions considered sep- 
arately might be open to objection.27® = __ 

[§ 1441] (2) Construction, Equipment, and Oper- 
tion of Locomotives. 
that the instructions should correctly state the law 
applicable to the case in actions for injuries by fires | 
set out by. railroad companies,?® the court should 
state correctly the degree of care required in the 
construction, equipment, and operation of locomo- 
and instructions which impose on the com- 
pany too high®® or which impose upon the company’ 


In accordance with the rule 


tablish, as a fact, the origin of the 
fire.” Harts We Chicago, etc, Raion 
134 TM. Als 123551268 

27. Birmingham R., etc.,,Co. v. Hin- 
ton, 158 Ala. 470, 48 S546: 

[a] Rule applied. —Where the evi- 
dence showed that a passing train 
emitted large quantities of sparks and 
the court was requested to instruct 
that the recent passing of the train 
and the discovery of the fire raised no 
presumption that the fire was started 
by the train. Birmingham R., etc., Co. 
v. Hinton, 158 Ala. 470, 48 S 546. But 
see Bessemer Feed Mills v. Alabama 
Great Southern R. Co., 217 Ala. 446, 
116 S 796 (where a very similar in- 
struction was approved). 


28. Fish v. Chicago, ete., R. Co., 81 
Iowa 280, 46 NW 998. 

29. See supra § 1433. 

30. I11.—Toledo, ete., R. Co. v. Lar- 


mon, 67 Ill. 68. 

Ky.—Louisville, ete., R. Co. v. Sam- 
uels, 57 SW 235, 22 KyL 303. 

Tex.—Trinity, etc., R. Co. v. Burke, 
(Civ. A.) 142 SW 658; Texas, etc., R. 
Co. v. Wooldridge, 59 Tex. Civ. A. 384, 
123 SW 603; St. Louis Southwestern 
RiiCon ve Crabb, (Civ. A.) 80 SW 408; 
Paris, ‘etc., R. Co. v. Nesbitt, 11 Tex. 
Civ. A. 608, 53 SW 280. 

Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767. 

W. Va.—Wilson v. Bush, 70 W. Va. 
26,013 ISH Loos 

{a] Instructions imposing too high 
degree of care.—(1) It is error to in- 
struct the jury that defendant must 
prove that his locomotive was 
equipped “with the best approved ap- 
pliance for preventing the escape of 
fire,’ since reasonable care is all that 
can be required under any circum- 
stances, and since the adoption by a 
railroad company of the inventions 
and mechanisms generally used for 
the purpose of preventing the escape 
of fire reasonably well adapted to the 
purpose and sufficient as shown by the 
test of experience constitutes the ex- 
ercise of such care. Wilson vy. Bush, 
70 W. Va. 26, 73 SE 59.’ (2) An in- 
struction, in an action for fire set by a 
locomotive, that it is incumbent on 
the company to avail itself of the best 
mechanical contrivances and inven- 
tions in known practical use, to pre- 
vent escape of sparks, and that, if 
it fails to do so, it is liable for the in- 
jury, is erroneous as making the com- 
pany an insurer, whereas its duty is 
only to use all reasonable care and 
diligence to procure and equip its 
locomotives with the most approved 
or effective modern practical appli- 
ances in general use for preventing 
the escaping of sparks. McCullough 
v. Oregon Short Line R. Co., 44 Utah 
337, 140 P 767.. (3) An instruction 
that defendant was bound to show 
that “all reasonable care and caution” 
had been taken to keep its locomotives 
in good repair and condition is errone- 
ous as requiring a higher degree of 
care than ordinary care. Trinity, etc., 
R. Co. v. Burke, (Tex. Civ. A.) 142 SW 
658; Trinity, etc., R. Co. v. Gregory, 
(Tex. Civ. A.) 142 SW 656. 

{[b] Instructions held not to im- 
pose too high degree of care.—Chica- 
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too low*! a degree of care are erroneous, and the 
giving of them constitutes a ground for reversal. 


And inasmuch as negligence is an 


bility unless otherwise provided by statute,?2 and 
that in order to fix liability on defendant in such 
cases it is essential that there should have been neg- 
ligence in the construction, equipment, or opera- 
tion of the locomotive,** the giving of an instruction 
that defendant will be liable if its locomotive set 
fire to the property in suit is erroneous?‘ and its 
It has also been held that an 


refusal is proper.*®® 
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element of lia- 


is erroneous.®? 


instruction that ignores the duty of defendant in 


go, etc., R. Co. v. Ohio City Lumber 
Co., 214 Fed. 751, 757, 131 CCA 57 (an 
instruction that it was the duty of 
defendant to “ ‘equip its engines with 
the most effective apparatus,’ to ‘use 
the most effectual method known to 
the business at the time,’ to adopt 
‘the most effective method known to 
the railroad business at the time,’ to 
provide the engines ‘with the most ef- 
fectual apparatus in use,’ to construct 
the engine ‘with the most effectual ap- 
pliances,’ and to equip each engine 
‘with the most efficient spark arrester 
then known,’ to guard against the 
escape of fire or sparks,” being strict- 
ly synonymous in its language with 
the provisions of the statute, is not 
objectionable as imposing a higher 
duty than that required by the stat- 
ute); Wrightsville, etc., R. Co. v. 
Mullis, 11 Ga. A. 482, 483, 75 SE 825 
(in charging the jury on the duty ofa 
company as to the use of appliances 
to prevent the setting out of fire by 
the operation of its locomotives, it is 
proper to instruct them that it is the 
duty of the company to use “ordinary 
care and diligence to apply to its en- 
gines the best appliances in general 
use, the use of which is consistent 
with the practicable operation of its 
engines, and to use reasonable care 
and skill in keeping the same in good 
order.” The words “in general use,” 
etc., sufficiently qualify the words 
“best appliances,’ preceding them, to 
overcome the objection that the lan- 
guage used imposes too heavy a bur- 
den upon the defendant); Cleveland, 
etc., R. Co. v.. Hornsby, 202 Ill. 138, 
66 NE 1052; Barker v. Missouri Pac. 
R. Co., 89 Kan. 578, 132 P 156; Mis- 
souri Pac. R. Co. v. Bartlett, 81 Tex. 
42,16 SW 638; St. Louis Southwestern 
R. Co. v. Green, (Tex. Civ. A.) 138 SW 
241; St. Louis Southwestern R. Co. 
v. Starks, (Tex. Civ. A.) 125 SW 70 (in 
an action for injuries from fire set 
by defenidant’s locomotive, an instruc- 
‘tion that if defendant had used ordi- 
nary care to equip its locomotive with 
the most approved spark arrester 
then in use, and keep it in reasona- 
ably good condition, and that, if the 
employees of the locomotive used or- 
dinary care in operating it, the ver- 
dict should be for defendant, even 
though the sparks escaped from the 
locomotive and set fire to the prop- 
erty burned, was not erroneous as im- 
posing too great a burden on defend- 
ant); Ide v. Boston, etc., R. Co., 83 Vt. 
66, 74 A 401. 

31. Bray v. St. Louis-San Fran- 
eisco R. Co., 111 Kan. 60, 205 P 1112. 

[a] As for instance, an instruc- 
tion which in substance permits a 


company to establish its own stand- 


ard of duty in equipment and limits it 
to the use of ordinary care in mainte- 
nance and operation only. Bray v. 
St. Louis-San Francisco R. Co., 111 
Kan. 60, 205 P 1112. 


82. See supra §§ 1243, 1245. 
33. See supra §§ 1259-1270. 
84. Gorgol v. Michigan Cent. R. 


Co., 236 Mich. 646, 211 NW _ 50. 

35. Bessemer Feed Mills v. Ala- 
bama Great Southern R. Co., 217 Ala. 
446, 116 S 796. 

86. McMillan v. Manistee Mill Co., 
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161 Ala, 169, 49 S 685; Horton v. 
Louisville, ete., R. Co., 161 Ala. 107, 
49 S.428;. Seott.v.’ Texas;.ete:, R.iCo.; 
93 Tex. 625, 57 SW 801; Abernathy v. 
ee Mfg. Co., 122 Va. 406, 95 SE 
418. 


[a] Rule applied.—(1) A charge 
that, if the jury are satisfied that de- 
fendant’s locomotive was properly 
constructed or in good repair and 
properly handled, defendant is not 
responsible for the fire, is erroneous, 
as ignoring the duty to provide suit- 
able appliances for. preventing the 
emission of sparks in dangerous and 
unusual size and quantity. McMillan 
v. Manistee Mill Co., 161 Ala. 169, 49 
S 685. (2) In an action for damages, 
for setting fire, against an operator 
of a railroad, an instruction that, even 
if the jury believed that the fire 
originated on a right of way by the 
emission of sparks, yet, if such right 
of way was reasonably clear of com- 
bustible material, defendant was not 
liable, was erroneous as not includ- 
ing the necessary element that de- 
fendant’s locomotive must have been 
equipped with the best appliances in 
known practical use, in good order, 
and carefully operated. Abernathy v. 
Emporia Mfg. Co., 122 Va. 406, 95 SE 
418. (3) In an action for injuries 
from fire, an instruction to find for 
defendant if the locomotive was prop- 
erly constructed, in good repair, and 
properly handled, is erroneous, as ig- 
noring the duty to equip a locomotive 
with a suitable spark arrester, as the 
expression ‘properly constructed” 
cannot be held of necessity to include 
suitable appliances for arresting 
sparks. Horton v. Louisville, ete., R. 
Co., 161 Ala. 107, 49 S 423. (4) Where 
there is evidence that the fire was set 
by sparks from defendant’s engine an 
instruction that it must be found that 
the escape of sparks was ‘‘the result 
of negligence on the part of defend- 
ant in respect to the appliances used 
to prevent the escape of sparks,” is 
erroneous as excluding the right to 
recover because of negligence of de- 
fendant’s servants in handling the en- 
gine. Scott v. Texas, etc., R. Co., 93 
Tex. 625, 57 SW 801. 

_ [b] Instructions not objectionable. 
—(1) An instruction that, if the loco- 
motive alleged to have set the fire to 
plaintiff’s building was properly con- 
structed and equipped and skillfully 
and prudently operated, there is no 
liability, is not objectionable within 
the rule above stated, since it hypo- 
thesizes all three of the prerequisites 
of nonliability. Douglass v. Georgia 
Cent. R. Co., 201 Ala. 395,978. S) 457. 
(2) An instruction that, if the fire was 
started by sparks emitted from one of 
defendant’s locomtives, defendant is 
liable unless at the time it used on 
such locomotive the best appliances 
for preventing the setting out of fire, 
and such locomotive was properly 
handled, is not objectionable as elim- 
inating defendant’s duty to keep the 
locomotive in repair. German Ins. Co. 
v. Chicago, ete., R. Co., 128 Iowa 386, 
104 NW 3861. (38) An instruction that 
the right of action for damages from 
fire was’ based upon negligence, and 
that if defendants were not negligent 
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respect of the construction, equipment, and opera- 
tion of its locomotives in one or more particulars 
is erroneous,?* and that a charge which by reason 
of a clerical error affirms the nonliability 
defendant, although the locomotive was defective, 
Inasmuch as the instructions must 
be in conformity with the issues and theories pre- 
sented by the pleadings and evidence,** instructions 
are erroneous when given, and properly refused when 
asked, where they charge on issues or theories not 
raised by the pleadings*®® or which are not raised by 


of 


in the construction, equipment, repair, 
and management of the locomotives, 
the jury must find for defendant, is 
not erroneous as not requiring want 
of negligence as to condition of the 
locomotives. Goodgame v. Louisville, 
ete, RCo, e218 Alas 507 11s oes 
(4) In an action for damages for de- 
struction of property by fire alleged 
to have been communicated by defend- 
ant’s locomotive, an instruction that, 
before plaintiff could recover, the jury 
must be satisfied that the railroad 
company was negligent in the opera- 
tion or construction and maintenance 
of the locomotive, was held sufficient- 
ly to cover an alleged case of improper 
equipment. Bessemer Feed Mills v. 
Alabama Great Southern R. Co., 217 
Ala. 446, 116 S 796. (5) A charge that 
railroad companies are not insurers 
against loss by sparks, and that all 
that is required in attempting to pre- 
vent the escape of sparks is that they 
use the best known spark arrester, 
is not erroneous, as omitting their 
duty to prevent burning from cinders, 
coals, and other kinds of fire, where 
the jury were also told that they were 
to use the best appliances ‘‘for the 
lessening of the danger from sparks, 
cinders, and coals.” Rost v. Missouri 
Pac. R. Co., 76 Tex. 168, 12 SW 1131. 
37. Horton v. Louisville, ete. R. 
Co., 161 Ala. 107, 49 S 423 (omission of 
the word “not” before “‘defective’’). 
38. See supra § 1434. 
39. Ala.—Bell v. Alabama Midland 
R. Co., 108 Ala. 286, 19 S 316. 
Fla.—Jacksonville, ete, R. Co. v. 
Neff, 28 Fla. 373, 9 S 653. 
Ga.—Seaboard Air-Line R. Co. v. 
Gnann, 138 Ga. 536, 75 SE 611. 
Iowa.—Miller v. Chicago, ete. R. 
Co., 76 Iowa 318, 41 NW 28; Babcock 
v.. Chicago, ete: R..Co.,. 72 Iowa 19%, 
28 NW 644, 33 NW 628. 2 
Tex.—Gulf Coast, ete, R. Co. v. 
yohnaon, 28 Tex. Civ. A. 395, 67 SW 
2 


82. 
- [a] Bule applied.—(1) An instruc- 
tion not to find for defendant under 
certain circumstances unless it is also 
found that the persons in charge of 
the locomotive were competent is er- 
roneous where the incompetency of 
such persons is not alleged as negli- 
gence. Gulf, etc., R. Co. v. Johnson, 
28 Tex. Civ. A. 395, 67 SW 182. (2) 
Where the petition did not charge a 
failure to have. or maintain in good 
order spark arresters, it is erroneous 
to give an instruction on the subject. 
Seaboard Air-Line R. Co. vy. Gnann, 
138 Ga. 5386, 75 SE 611. (3) Where the 
declaration alleges that the fire was 
caused by a spark from defendants’ 
engine, an instruction to find for plain- 
tiff if the fire was caused by defend- 
ants’ negligence in leaving near plain- 
tiff’s property a box car filled with 
hay which was set on fire is errone- 
ous. Jacksonville, etc., R. Co. v. Neff, 
28 Fla. 373, 9 S 653. (4) Where the 
complaint alleges that defendant per- 
mitted the engine to be out of repair 
and carelessly and negligently used, 
an instruction that if defendant em- 
ployed an unskillful or careless en- 
gineer or fireman it is liable is erro- 
neous. Babcock v. Chicago, ete., R. 
Co., 72 Iowa 197, 28 NW 644, 38 NW 
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the evidence.*®° And where the evidence justified an 
inference that the locomotive was not properly 
equipped with a modern spark arrester and was im- 
properly handled, notwithstanding evidence intro- 
duced by the company to the contrary, the court 
properly refused to charge that the evidence did 
not authorize a recovery on the grounds mentioned.*+ 
Where a recovery is sought on the ground that fire 
escaped from defendant’s locomotive through neg- 
ligence in the management of the train and failure 
to employ suitable means to prevent the escape of 
fire from a locomotive, it is error to refuse an in- 
struction that a recovery could not be had if the 
locomotive was of approved construction and was 
handled in a competent and skiilful manner at the 
time of the fire.*? 

{§ 1442] (3) Combustibles on Right of Way. As 
elsewhere shown, it is a question for the jury whether 
a railroad company has been negligent in allowing 
combustible material to accumulate on its right of 
way.**® And where negligence in this regard is an 
issue in the case, under the pleadings and evidence, 
it should be submitted to the jury by appropriate 
instructions,** and a refusal to give such instruc- 
tions is reversible error.*® On the other hand, where 
628. (5) An instruction that if the 


jury find that “the fire was caused 
through the negligence of the defend- 


Okl. —Missouri, 


Tex,— Missouri i; 
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Co., 184 Ky. 670, 212 SW 915. 
etc., R. Co. v. Gen- [a] 
try, 52 Okl. 374, 152 P 1076. 
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no charge of negligence in permitting combustible 
matter to accumulate on the right of way is made 
by the declaration or complaint, it is erroneous to 
give instructions upon that issue.*® If an instrue- 
tion on the subject of negligence in leaving combusti- 
ble material on the right of way is correct when 
taken as a whole, the fact that one part of it consid- 
ered separately might be open to objection will not 
render the instruction erroneous.*7 An instruction 
that defendant should use ordinary care to keep its 
right of way clear of combustible matter, but that 
the law does not require a railroad company to keep 
its right of way absolutely clean, is not objectionable 
as requiring the company to exercise ordinary care 
to keep its right of way absolutely clean.4® <A charge 
that a company is not negligent if it exercised ordi- 
nary prudence in keeping its right of way in proper 
condition without explaining the duty imposed on it 
as to its right of way and what was meant by prop- 
er condition is misleading.*® 

[§ 1443] (4) Contributory Negligence. Instruc- 
tions on the subject of contributory negligence are 
governed by the general principles heretofore stat- 
ed.°° Such instructions are properly refused where 
there is no evidence on which they can be based.®? 
285) 127 SE 8. 


Thus, an instruction that it is 
the duty of a railroad company to 


ant in the construction or manage- 
ment of the engine concerning the pre- 
vention of escaping coals and sparks 

F they should allow plaintiff” 
damages is erroneous where the peti- 
tion does not allege that defendant 
was negligent as to the construction 
of the engine, or that the engine was 
negligently or improperly constructed. 
Miller v. Chicago, etc., R. Co., 76 lowa 
318, 41 NW 28. (6) The question of 
the negligent construction or defec- 
tive condition of a locomotive can- 
not be submitted where the only 
ground of negligence charged in the 
complaint is in its management and 
operation. Bell v. Alabama Midland 
R. Co., 108 Ala. 286, 19 S 316. 

40. Reid v. Carolina, etce., 
180 N. 6..511,-105' SE 169. 

[a] Thus a requested instruction 
that, if all the evidence was believed, 
defendant’s locomotive had a proper 
spark arrester, and was handled ina 
competent manner, was properly re- 
fused as not justified by evidence, 
where there was evidence that an ex- 
tra fireman was employed and that 
the last inspection of the spark ar- 
rester was made by a carpenter not 
skilled in that work, and that the ar- 
rester was repaired soon after the 
fire. Reid v. Carolina, ete., R. Co., 
180 N. C. 511, 105 SE 169. 

{b] Instructions justified by evi- 
dence.—An instruction that if plaim- 
tiff’s ice houses with their contents 
were destroyed by fire communicated 
from defendant’s locomotives, and de- 
fendants did not exercise reasonable 
care to avoid injury to property along 
the line by having their locomotives 
properly constructed and in good con- 
dition, plaintiff was entitled to re- 
cover, was correct, there being evi- 
dence on which to base the instruc- 
tion. Sims v. American Ice Co., 109 
Md. 68, 71 A 522. 

41. Southern R. Co. v. Darwin, 156 
. 311, 47 S 314, 130 AmSR 94. 

42. Union Pac. R. Co. v. Motzner, 
2 Kan. A. 342, 43 P 785. 

43. See supra § 1427. 

44. U. S.—Eddy v. Lafayette, 163 
U. S. 456, 16 SCt 1082, 41 L. ed. 225. 

Cal.—Steele v. Pacific Coast R. Co., 
74 Cal. 323, 15 P 851. 

Iowa.—West v. Chicago, etc., R. Co., 
77 Iowa 654, 35 NW 479, 42 NW 512. 

Ky.—Terhune v. Louisville, etc., R. 


RieCo:, 


etc., R. Co. v. Nei- 
ser, 54 Tex. Civ. A. 460, 118 SW 167. 

[a] Rule applied.—In an action to 
recover for damages caused by a fire 
alleged to have been occasioned 
through the negligence of a railroad 
company in allowing sparks to issue 
from a locomotive, and through its 
negligence in allowing dry grass to 
remain upon its right of way, an in- 
struction that plaintiff could not re- 
cover if defendant was not negligent 
in allowing the sparks to escape, but 
which ignores all reference to its neg- 
ligence in allowing the dry grass to 
remain on its right of way, is proper- 
ly refused. Steele v. Pacific Coast R. 
Con G4 Calne 23,005 sol. 

{b] Instruction not in violation of 
rule.—(1) An instruction, that evi- 
derze df company allowing combus- 
tible material to accumulate on its 
track and right of way which is lia- 
ble to take fire from sparks escaping 
from passing engines and communi- 
eate it to adjacent property is suffi- 
cient to authorize a jury to impute 
negligence to the company, is not ob- 
jectionable as stating that these facts 
constitute negligence in themselves, 
but it is proper as leaving to the jury 
to determine from the Sates SNe pie 
negligence was shown. v. La- 
fayette, 163 U. S. 456, 16 Boe 1082, 41 
Led. 225. (2) .So; also, an instruc- 
tion that “‘the only negligence which 
is left to you. . to consider is 
the question whether there was any 
negligence on the part of the defend- 
ants in leaving combustible 
material, if there was any such, with- 
in their right of way, or not,” is not 
open to the objection that the jury 
might have understood that the leav- 
ing of such combustible material on 
the right of way was negligence per 
se. Abbott v. Gore, 74 Wis. 509, 513, 
43 NW 365. 

45. Terhune vy. Louisville, etc., R. 
Co., 184 Ky. 670, 212 SW 915. F 

46. Louisville, etc., R. Co. v. Sul- 
livan Timber Co., 138 Ala. 379, 35 S 
327; Comes v. Chicago, etc., R. Co., 
78 Iowa 391, 43 NW 235; Melvin v. St. 
Louis, ete., R. Co., 89 Mo. 106, 1 SwW 
286. And see generally supra § 1434; 
and Trial [38 Cyc 1614 et seq]. 

47. Chicago, etc., R. Co. v. Gilbert, 
52 Fed. 711, 3 CCA 264; Herring v. At- 
lantic Coast Line R. Co., 
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keep its right of way entirely free 
from combustible materials is not er- 
roneous where the charge, taken as a 


whole, directed the jury to determine | 


whether inflammable materials had 
been spread over the right of way by 
employees of the company and, if so, 
that such fact was not conclusive evi- 
dence of negligence, but only a cir- 
cumstance to’be considered as tending 
to show a careless mode of carrying 
on the business. Chicago, etc., R. Co. 
v. Gilbert, 52 Fed. 711, 3 CCA 264. 

48. Western, etc., ‘R. Co. v- Tate, 
129 Ga. 526, 59 ‘SE 266. 

49. Denny v. Atlantic Coast Line 
R. Co., 179 N. C. 529, 533, 103 SHw24 
(“the jury might well have under- 
stood that ordinary care was consist- 
ent with permitting combustible mat- 
ter to accumulate on the right of way 
to the danger of adjoining property’’). 

50. See supra §§ 1433-1439. See 
also Negligence §§ 924-932. 

51. Missouri, etc., R. Co. v. Neiser, 
54 Tex. Civ. A. 460, 118 SW 166. And 
see supra § 1439; and St. Louis, etce., 
Re Co. v.. Sharp; 62)/ Rex (Civ. A. 340, 
131 SW 614 (an’ instruction that cer- 
tain facts constitute contributory 
negligence is properly refused when 
no evidence is introduced to establish 
such facts). 

[a] Thus, where, in an action for 
the destruction of property by fire set 
by a locomotive, the evidence showed 
an ineffectual effort of the company’s 
employees to stop the fire, aided by 
plaintiff's son, that a strong wind was 
blowing, and that the fire had such 
headway that any effort to put it out 


would have been fruitless, etc., the | 


refusal to charge on the issue of con- 


tributory negligence was _ proper. 
Missouri, etc., R. Co. v. Neiser, 54 
Tex. Civ. A. 460, 118 SW 166. 


[b] Evidence sufficient to author- 
ize instruction on contributory negli- 
gence.—Clark v. St. Louis, ete., R. Co., 
132 Ark. 257, 201 SW 111; Nacog- 
doches Compress Co. v. Texas, etc., 
R.. .Co., (Lex... Civ.4A2) 2 143 Swern 
(where, in an action for the destruc- 
tion of a cotton compress by fire, evi- 
dence that the compress was adjacent 
to the tracks of defendant, and that, 
while the officers of the compress 
company and those in charge knew 
that the locomotives of defendant 
threw sparks onto a platform on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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And, on the other hand, it is, of course, proper to 
instruct on the question of contributory negligence 
where there is evidence tending to establish it;>? 
and in such case the refusal of such an instruction 
when requested by defendant,®* or the giving of an 
instruction which entirely ignores the question of 
contributory negligence,®4 constitutes reversible er- 
ror. Where there is undisputed evidence that de- 
fendant took some precautions against the risk of 
fire from defendant’s locomotive, an instruction leav- 
ing it to the jury to determine the sufficiency of such 
precautions is not objectionable because it assumes 
from such instruction that precautions were used.®® 
Where there is evidence tending to show the absence 
of contributory negligence, an instruction assuming 
that plaintiff was guilty of contributory negligence 
is properly refused,** and the giving of such an in- 
struction is erroneous.®’ Instructions given on the 
subject of contributory negligence should, of course, 
state correctly the law relating thereto;°* and hence 
an instruction that plaintiff could not recover if he 
knew of the fire and made no attempt to put it out 
without any reference to whether or not his efforts 
would have been unavailing is erroneous.®® An in- 
struction is erroneous which makes the wanton and 


which cotton was placed, they neither 
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tion with the later one, was inade- 
quate and misleading, since such con- 
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intentional failure of plaintiff to use due care to put 
out the fire the test of his contributory negligence.®° 
So instructions which require a verdict for defend- 
ant if plaintiff is guilty of contributory negligence 
without requiring the contributory negligence to be 
the proximate cause of the injury are erroneous. 

[§ 1444] (5) Proximate Cause of Injury. In ac- 
tions for injury alleged to have been caused by fire 
set out by a railroad company, the court should 
charge the jury that, in order to entitle plaintiff to 
recover, the negligent act complained of must have 
been the proximate cause of the injury.®? 

[§ 1445] (6) Damages.** Rules applicable to 
instructions relating to damages in actions for neg- 
ligence generally** apply in actions for injuries 
caused by fire set out by railroad companies.®® 

[§ 1446] 13. Verdict and Findings. General 
rules applicable to verdicts and findings**® govern 
general,®* and special,®® verdicts and findings in ac- 
tions against railroad companies for damages by fire. 
Thus special findings must be responsive to the is- 
sues made by the pleadings®® supported by the evi- 
dence*® and find and state all facts essential to a 
recovery under the issues,’+ and hence must not state 


loss sustained by plaintiff only. 
Missouri, etc., R. Co. v. Couch, (Tex. 


wet such cotton, covered it, nor other- 
wise protected it from sparks, was 
sufficient to support an instruction 
submitting contributory negligence). 

52. Chicago, etc., R. Co. v. Cook, 
18 Wyo. 43, 102 P 657. 

53. Kansas City, etc., R. Co. v. 
Owen, 25 Kan. 419; Central Branch 
Union R. Co. v. Hotham, 22 Kan. 41. 

54. Chicago, etc., R. Co. v. Simon- 
son, 54 Ill. 504, 5 AmR 155; Great 
Western R. Co. v. Haworth, 39 Ill. 346. 

55. Liverpool, etc., Ins. Co. v. 
Southern Pac. Co., 125 Cal. 434, 58 P 


55. 

56. Eddy v. Lafayette, 49 Fed. 807, 
1 CCA 441 [aff 163 U. S. 456, 16 SCt 
1082, 41 L. ed. 225]. 

57. Brister v. Illinois Cent. R. Co., 
84 Miss. 33, 36 S 142. 

535 Tilley v. St.. Louis, ete., R..Co.; 
49 Ark. 535, 6 SW 8; Florida East 
Coast R. Co. v. Smith, 61 Fla. 218, 55 
S 871; Brister v. Illinois Cent. R. Co., 
84 Miss. 33, 36 S 142; St. Louis South- 
western R. Co: v. Crabb, (Tex. Civ. 
A.) 80 SW 408; Paris, etc., R. Co. v. 
Nesbitt, (Tex. Civ. A.) 38 SW 243. 

59. Tilley v. St. Louis, etc., R. Co., 
49 Ark. 535, 6 SW 8; Florida East 
Coast R. Co. v. Smith, 61 Fla. 218, 55S 
871. 
60. Florida East Coast R. Co. v. 
Smith, supra (failure to use due and 
reasonable care to extinguish the fire 
after it has been discovered is the 
proper test). 

61. Brister v. Illinois Cent. R. Co., 
84 Miss. 33, 36 S 142; St. Louis South- 
western R. Co. v.. Crabb, (Tex. Civ. 
A.) 80 SW 408; Paris, etc., R. Co. v. 
Nesbitt, (Tex. Civ. A.) 38 SW 243. 

62. Pielke v. Chicago, etc., R. Co., 
5 Dak. 444, 41 NW 669; Florida East 
Coast R. Co. v. Smith, 61 Fla. 218, 55 
S 871. See also Negligence § 920, 

{a] Instruction held erroneous.— 
It appeared that the fire which did 
the damage started between 2 and 3 
p. m., while that set by the train 
must have occurred between 10 and 
11 a. m., and, if connected with the 
other, must have backed a considera- 
ble distance against the wind, and 
then run before a stronger breeze 
which sprang up about 2 o’clock. The 
only witness who testified to the fore- 
noon fire also testified that he put it 
out. It was held that the question of 
remote and proximate cause should 
have been distinctly submitted to the 
jury, and a charge that they should 
find for defendant, unless they found 
that the forenoon fire had a connec- 


nection must not only have existed, 


but also have been direct and proxi- 


mate. Pielke v. Chicago, etc., R. Co., 
5 Dak. 444, 41 NW 669. 

[b] Instructions held not objec- 
tionable.—McFarland v. Mississippi 
aes etc., R. Co., 175 Mo. 422, 75 SW 

63. Damages recoverable see Dam- 
ages §§ 68-230. 


64. See Damages § 362 et seq. 
65. See cases infra this note. 
[a] Measure of damages.—(1) An 


instruction that the measure of dam- 
ages is the difference between the 
market value of the land immediately 
before and immediately after the fire, 
making no mention of possible de- 
preciation from any other cause, is 
not erroneous where there is no con- 
tention that any other factor had in- 
tervened to affect the value. Chicago, 
ete., R. Co. v. Brown, 157 Ind. 544, 60 
NE 346. (2) Where the evidence 
shows that plaintiff's real estate had 
no market value a charge that the 
measure of damages for the destruc- 
tion of ‘his barn by fire is the differ- 
ence between the market value of the 
real estate immediately before the fire 
and its value immediately after the 
fire is erroneous. Highland v. Hous- 
ton, etc., R. Co., (Tex. Civ. A.) 65 SW 
649. (3) In an action for damages to 
a warehouse, located in part on de- 
fendant’s right of way under a lease, 
by fire started by its locomotive, in- 
struction that salvage referable to 
property on plaintiff’s land was to be 
deducted from the value of the prop- 
erty destroyed or damaged situated on 
plaintiff’s land is not erroneous as au- 
thorizing a deduction from the total 
amount of plaintiff’s loss of only the 
reasonable value of any salvage that 
was left on the land owned by plain- 
tiff. Farmers’ El., etc., Co. v. Davis, 
(Mo.) 267 SW 393. 

[b] Where several persons en- 
titled to damages.—In an action for 


grass and fruit trees burned, the evi-. 


dence showed that plaintiff owned the 
premises, but that another was in 
possession “cropping on shares’ and 
was authorized to use the fruit and let 
his stock graze upon the grass. The 
court charged that plaintiff would be 
entitled to recover tor all damage sus- 
tained by the burning of the grass. 
It was held that the charge ignored 
the rights of the cropper, and entitled 
plaintiff to recover therefor, and 
should have confined recovery to the 


Civ. A.) 122 SW 67. 

66. See Trial [38 Cyc 1868 et seq]. 

67. Denver, ete., R. Co. v. Morton, 
3 Colo. A. 155, 32 P 345. 

68. See cases infra this section. 

69. McVeigh v. Missouri, ete., R. 
Co., 87 Kan. 527, 124 P 898 [reh den 
88 Kan. 13, 127 P 624]. And see Trial 
[38 Cye 1925]. 

[a] Findings held responsive to 
issue.—(1) A finding that fire escaped 
from a locomotive by reason of its be- 
ing out of order is within a pleading 
alleging that the fire was caused by 
operating and running of the locomo- 
tive and turning the cars over. Mc- 
Veigh v. Missouri, ete., R. Co., 87 Kan. 
527, 124 P 898 [reh den 88 Kan. 13, 127 
P 624]. (2) And a finding that de- 
fendant’s section men set out more 
fire than they could control is not a 
departure from an averment that they 
negligently allowed the fire to escape 
and burn off plaintiff’s land. Hill v. 
ul Pac. R. Co., 99 Kan. 487, 162 


70. Cronk v. Chicago, etc., R. Co., 3 
S. D. 938, 52 NW 420; Jackson vy. Grand 
Trunk Rw (Co.55,32Can. Sa Ow et el 
CanRCas 156 [aff 2 Ont. L. 689, 1 Can 
RCas 141]. 

[a] Findings held supported by 
evidence.—Minor v. Atchison, ete., R. 
Co., 97 Kan. 260, 155 P 35. 

71. Pennsylvania Co. v. Mande- 
ville, 22 Ind. A. 679, 53 NE 489; Balti- 
more; ete, R.. (Co: Vv; Does, 20) IndacAy 
680, 51 NE 568; Wabash, etc., R. Co. 
v. Miller, 18 Ind. A. 549, 48 NE 663; 
Tien v. Louisville. R. Co., 15 Ind. A. 
304, 44 NE 45; Ft. Scott, etc., R. Co. 
v. Tubbs, 47 Kan. 630, 28 P 612 [dist 
St. Louis, etc,, R. Co. v. Fudge, 39 
Kan. 543, 18 P 720]. See generally 
Trial [38 Cye 1919]. 

{a] Special finding in respect to 
negligence is sufficiently specific if it 
states generally of what the negli- 
gence consisted without pointing out 
in detail the precise act or thing 
which constituted the negligence. 
Lake Erie, etce., R. Co. v. McFall, 
(Ind.) 72 NE 552; Pittsburgh, etc., R. 
Co. v. Indiana Horseshoe Co., 154 Ind. 
322, 56 NE 766; Smith v. Bush, 102 
Kan. 150, 169 P 217; Hilligoss v. Mis- 
souri, etc., R. Co., 84 Kan. 372, 114 P 
383; Caswell v. Chicago, etc., R. Co., 
42 Wis. 193. 

[b] Special verdict stating that 
plaintiff was free from contributory 
negligence (1) without finding any 
facts supporting such a conclusion 
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conclusions of law.7? So the findings must be con- 
sistent with each other; otherwise a judgment can- 
not be based thereon.7* Where special findings are 
so inconsistent with the general verdict as to be 
wholly irreconcilable with it, the special findings are 
controlling,** but unless the conflict between them 
is irreconcilable it will not be sufficient to override 
the general verdict, and entitle defendant to a judg- 
ment on the special finding notwithstanding the ver- 
dict.*® General principles elsewhere considered*® 
govern the construction of special findings in actions 
of this character, and such findings must be consid- 
ered together, and if correct as a whole are sufficient, 
although some particular finding taken separately 
might be objectionable.** 

[§ 1447] 14. Judgment. Rules governing judg- 
ments in civil actions generally**® apply in actions 
against railroad companies for damages by fire.”° 

[§ 1448] 15. Appeal and Error—a. In General. 
General rules governing appeal and error®® apply in 


actions for injuries by fires set out by railroad cqm- 
will not support a verdict thereon.} Bishop, 
Baltimore, etc., R. Co: v. Does, 20 
Ind. A. 680, 51 NE 368; Louisville, 
ete., R. Co. v. Carmon, 20 Ind. A. 471, 
48 NE 1047, 50 NE 893; Chicago, etc., 


[a] 
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15, Kan. 401,890 P6685 St. 
Louis, etc., R. Co. v. Richardson, 47 
Kan. 517, 28 P 183. 

Special finding not inconsist- 
ent with general verdict.—(1) An- 


* ay Um 


[8§ 1446-1449 


panies.°. Thus the parties are generally restrict- 
ed in the appellate court to the theory on which the 
cause was prosecuted or defended in the lower 
court.* Objections to a pleading cannot be availed 
of for the first time in the appellate court where it 
is not so uncertain and ambiguous that its reasona- 
ble intendment may be gathered from its terms** 
and especially where the defects were cured by proof 
upon the trial.84 Since it is the province of the 
jury to pass upon the evidence where it is conflict- 
ing,®® a verdict or finding by the jury as to the fact 
of negligence which has been properly submitted to 
them and of which there is some evidence will not 
in general be disturbed on appeal;*® nor will a sim- 
ilar finding by the court be disturbed.87 

[§ 1449] b. Harmless Error. In accordance with 
general rules*® a judgment in an action against a 
railroad company for damages by fire will not be re- 
versed for an error on the trial which resulted in no 
prejudice to the party seeking to take advantage of 
it.8® This principle has been applied in respect of 
that it was one of two engines at- 
tached to a certain train and defend- 
ant introduced evidence concerning 


the spark-arresting equipment of both 
of such engines, it was not entitled to 


R. Co. v. Bailey, 19 Ind. A. 163, 46 NE 
688; Louisville, etc., R. Co. v. Porter, 
16 Ind. A. 266, 44 NE 1112. (2) Buta 
finding that plaintiff expended labor 
in suppressing the fire shows suffi- 
cient effort to save his property. New 
York, etc., R. Co. v. Grossman, 17 Ind. 
A. 652, 46 NE 546. (3) Likewise a 
finding that plaintiff, who was a resi- 
dent of another state, was not present 
at the time of the fire, shows freedom 
from contributory negligence. Tien 
v. outa ae Etc UE On Lo rndusAy 
340, 44 NE 45. 

[ce] Special verdict which shows 
that land burned was plaintiff’s, and 
describes the land as described in the 
complaint, sufficiently shows that the 
land burned was the land described in 
the complaint. Tien v. Louisville, 
etc., R. Co., 15 Ind. A. 304, 44 NE 45. 

72. Baltimore, etc., R. Co. v. Does, 
20 Ind. A. 680, 51 NE 368; Wabash R. 
Co. v. Miller, 18 Ind. A. 549, 48 NE 
666; Tien v. Louisville, etc., R. Co., 
15 Ind. A. 304, 44 NE 45. 

[a] Conclusions of law illustrated. 
—A special verdict was returned on 
the question as follows: “Did not 
plaintiff and members of his family 
make all reasonable efforts to subdue 
and extinguish said fire? Answer. 
Yes. Did not the injuries . OC- 
cur without any fault or negligence 
on his part? Answer. Yes.” It was 
held that the findings are conclusions 
of law, not findings of fact, and not 
sufficient, as a special verdict, to show 
want of negligence by plaintiff. Wa- 
bash R. Co. v. Miller, 18 Ind. A. 549, 
48 NE 663. 

73. Bray v. St. Louis-San Francis- 
Cou Cos, His Kank 60; 205 2 Perit, 
And see Trial [38 Cyc 19261. 

[a] Special findings held not in- 
consistent.—Bray v. St. lLouis-San 
Francisco R. Co., 111 Kan. 60, 205 P 
1112 


74. Denver, etc., R. Co. v. Morton, 
3 (Colo. A. +155, -32'"P 13455 1 Tachawys 
Chieago, etc., R. Co., 97 Kan. 571, 155 
P 922. 

[a] Thus, if the special findings 
acquit defendant of negligence, a gen- 
eral verdict for defendant cannot 
stand. Tacha v. Chicago, etc., R. Co., 
977i kane bil; 155 R922: 

76, -Pittsburzeh, ete Rv Conve 
Brough, 168 Ind. 378, ‘81 NE ESR, a 
LRANS 401; Cincinnati, ete, Re Co. v. 
Smock, 133 Ind. 411, 33 NE 108; Louis- 
ville, ete., R. Co. v. Richardson, 66 
Ind. 43, 32 AmR 94; Chicago, etc., R. 
Co. v. Zimiraerman, 12 Ind. A. 504, 40 
NE) 708.2 Atchison,’ ete; RiwGo.wxv, 


swers to interrogatories that the loco- 
motive was equipped with a spark ar- 
rester of the most approved style and 
was the best known for the preven- 
tion of the escape of fire, and that it 
was in good condition and repair at 
the time of the fire, are not in conflict 
with a general verdict that the fire 
was caused by the negligent operation 
of the locomotive, but in harmony 
therewith, the complaint alleging not 
only a defective spark arrester but 
also negligent operation of the loco- 
mctive. Pittsburgh, ete. R. Co. v. 
Wilson, 161 Ind. 701, 66 NE 899. (2) 
A special finding that a spark arrester 
was of the most approved kind is not 
inconsistent with a general verdict 
for plaintiff, where other answers 
show that the verdict was based on its 
defectiveness for want of repair. 
Chicago, etc., R. Co. v. Gilmore, 22 
Ind. A. 466, 53 NE 1078. (3) Special 
findings that defendant’s locomotive 
which started the fire was provided 
with a proper spark arrester, but that 
it was improperly operated by run- 
ning at too great a speed in so short 
a distance from the starting point, 
are not in conflict with a generai ver- 
dict finding defendant negligent. Mc- 
Doel v. Gill. 23 Ind. A. 95, 53 NE 956. 

76. See Trial [38 Cyc 1930]. 

77. Kansas City, etc., 
Chamberlin, (Kan.) 60 Pp 15; 
souri, ‘etc.,) RCo. Vv. lay.can; 57 Kan. 
635, 47 P 526; Abbot v. Core, 74 Wis. 
509, 483 NW 365. 

78. See Judgments § 1 et seq. 

79. Pittsburgh, ete., R. Co. v. Ap- 
plegate, 1 Oh. A. 350, 17 Oh. Cir. Ct. 
N. S. 256, 34 Oh. Cir. Ct. 338 [aff 90 
Oh. St. 445 mem, 108 NE 1129 mem]. 

{a] Evidence on which to base 
judgment.—Where, in an action for 
damages from a fire started by de- 
fendant, the evidence tends to estab- 
lish an adequate cause of the fire, the 
court will base its judgment thereon, 
rather than on a hypothetical cause 
not so established. Fuller v. Chicago, 
etc., R. Co., 1387 La. 997, 69 S 804. 

[b] Judgment for excessive dam- 
ages will be reversed.—Gulf, etc., R. 
Co. v. Thompson, (Tex. Civ. A.) 16 SW 
174. 

See Appeal and Hrror § 1 et seq. 

81. See cases infra this section; 
and infra § 1449. 

82. Richmond v. Oregon, etc., Co., 
137 Fed. 848, 70 CCA 378 (holding, 
however, that where plaintiff's coun- 
sel, on being asked which of the two 
engines he claimed set thé fire, replied 


claim on appeal that the question of 
negligence with reference to one of 
the engines was not in issue). See 
also Appeal and Error § 2556. 

83. Spencer v. Montana Cent. R. 
Co., 11 Mont. 164, 27 P 681. See also 
Appeal and Error § 705. 

84. Spencer v. Montana Cent. R. 
Co., 11 Mont. 164, 27 P 681. 

85. See supra §§ 1425-1432. 

86. Fla.—Jacksonville, ete., R. Co. 
v. Peninsular Land, etc., Co., 27 Fla. 
LL Dip Oso Ole. LRA 33, 65. 

Ill.-Baltimore, etc., R. Go. v. Tripp, 
175 Ill. 251, 51 NE 8383; Louisville, 
etc., R. Co. v. Spencer, 149 Ill. 97, 36 
NE 91. 

Ind. Sree ete., R. Co. v. Stev- 
ens, 87 Ind. 198. 

mie Wyraeaiel Pac. R. Co. yv. Plat- 
zer, 15 SW 577. 

Utah.—Preece v. Rio Grande West- 
ern R. Co., 24 Utah 493, 68 P 413. 

Can.—Grand Trunk R. Co. v. Rain- 
ville, 29 Can. S. C. 201 [aff 25. Ont. A. 
242 (aff 28 Ont. 625)]; Senesac v. 
Central Vermont R. Co., 26 Can. S. C. 
641 [aff 9 Que. Super. 319]; Canadian 
Atlantic R. ‘Co. v. Moxley, 15 Can. S. 
C. 145 [aff 14 Ont. A. 309]. 

Ont.—Flannigan v. Canadian Pac. 
RCoOy Li ROnts 26: 

Compare Jackson v. Grand Trunk R. 
Co., 2 Ont. GL. 689,.1 CanRCas 141" (part 
32, Can. S.C. 245, 1 ‘CanRGase156is 

See also Appeal and Error § 2836. 

87. Missouri Pac. R. Co. v. Ayers, 
(Tex.) 8 SW 538. 


aoe: See Appeal and Error §§ 2878— 
89. Ark.—Martin v. St. Louis, ete., 
R. Co., 55 Ark. 510, 19 SW 314. 


Ga.—Taylor v. Central R., etc., Co., 
79 Ga. 330, 58 SE 114. 

Ill.—Chicago, etc., R. Co. v. Goyette, 
133 Ill. 21, 24 NE 549. 

Ind.—Pittsburgh, ete., R. Co. v. In- 
diana Horseshoe Co., 154 Ind. 322, 56 
NE 766; Chicago, etc., R. Co. v. Kreig, 
22 Ind. A. 393, 53 NE 1033; Chicago, 
ete., R. Co. v. Long, 16 Ind. A. 401, 45 
NE 484. 

Iowa.—Howard v. Chicago, ete., R. 
Co., 196 Iowa 13878, 195 NW 153. 

Kan.—Hilligoss v. Missouri, etc., R. 


Co., 84 Kan. 372, 114 P 383; Hayden 
v. Missouri, ete., R. Co. 84 Kan. 
376, 114 P 384; Chicago, ete., R. Co. 


v. Spring Mill Cemetery Assoc., (A.) 
57 P 252; Atchison, etc, 
Fuitty) Kans As eds 

Mass.—Pierce v. Worcester, 
R. Co., 105 Mass. 199. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1449-1450] 


rulings on pleadings,®® the admission or exclusion 
of evidence,®! and the giving and refusal of instruc- 
And it has been held that refusal to com- 
pel the jury to answer special questions relating to 
other items of negligence is harmless arror where 
the jury find that the railroad company was only neg- 
ligent in allowing an accumulation of combustible 


tions. °? 


material upon its right of way.®? 


[§ 1450] 16. Damages—a. In General. 
when, and to the extent that, such rules may have 
been abrogated or changed by. statute,®* the rules 
relating to compensatory damages elsewhere stat- 
ed®® apply with respect to damages recoverable where 


Minn.—Mathwig v. Minneapolis, 
ee R. Co., 145 Minn. 429, 177 NW 

N. D.—Johnson v. Northern Pac. 
R. Co., 1 N. D. 354, 48 NW 227. 

Pa.—Mahaffey v. New York Cent., 
etc., R. Co., 229 Pa. 285, 78'A 143, 140 
AmSR 730. 

Porto Rico.—Garayalde v. American 
R. Co., 29 Porto Rico 550. 

Ss. D.—White v. Chicago, etc., R. 
a 1SS D326, 474NW 146)°9 ERA 

Tenn.—Norris v. Louisville, 
R. Co., 6 Tenn. Civ. A. 163. 

Tex.—Ft. Worth, etc., R. Co. v. Wal- 
lace, 74 Tex. 581, 12 SW 227; Mis- 
souri, ete., R. Co. v. Goode, 7 Tex. Civ. 


etc., 


-A. 245, 26 SW 441. 


Wash.—Wick ,v. Tacoma Eastern 
R. Co., 40 Wash. 408, 82 P 711. 

Wis.—Donovan v. Chicago, etc., R. 
Co., 93 Wis. 373, 67 NW 721. 

[a] Instruction which does not 
materially affect substantial rights of 
defendant is not a prejudicial error. 
Krejci v. Chicago, ete. R. Co., 117 
Iowa 344, 90 NW 708; Johnson v. 
Northern Pac. R. Co., 1 N. D. 354, 48 
NW 227. 

90. Missouri Pac. R. Co. v. Merrill, 
40 Kan. 404, 19 P 793; Donovan v. 
Chicago, etc., COs, 93 Wis. 373, 67 
NW 721. And see Appeal and Error 
§§ 2903-2920. 

[a] Making pleadings more def- 
inite.—Failure to require a more def- 
inite statement by plaintiff in his pe- 
tition as to the train from which, and 


the time when, the fire escaped where. 


no prejudice results thereby to de- 
fendant. 
rill, 40 Kan. 404, 19 P 793. 

[b] Permitting amendment of 
complaint demanding damages for in- 
juries to a tract of land not included 
in plaintiff’s notice of claim of dam- 
ages, served under L. (1893) c 202, is 
cured by setting aside the verdict on 
motion for a new trial so far as the 
damages to that particular tract is 
concerned. Donovan v. Chicago, etc., 
R. Co., 93 Wis. 373, 67 NW 721. 

91. Ga.—Taylor v. Central R., etc., 
Co., 79 Ga. 330, 5 SE 114. 

Il]l.—Chicago, ete., R. Co. v. Shenk, 
131 Ill. 283, 23 NE 463. 

Iowa.—Tyler v. Chicago, etc., R. Co., 
102 Iowa 632, 71 NW 536. 

Mass.—FPierce v. Worcester, etc., R. 
Co., 105 Mass. 199. 

Pa.—Mahaffey v. New York Cent., 
etc., R. Co., 229 Pa. 285, 78 A 143, 140 
AmSR 730. 

S. D.—White v. Chicago, etc., R. 
Co,, 1 S. D. 326, 47 NW 146, 9 LRA 
824 

Tex. —Gulf, ete. R. Co. v. Baugh, 
(Civ. A.) 438 SW 557. . 

Wis.—Abbott v. Gore, 74 Wis. 509, 
43 NW 365. 

And see Appeal and Error §§ 2952— 
3004. 

_ [a] Exclusion of evidence.—(1) In 
an action against company by a sub- 
tenant of its lessee for loss of a 
stock of goods by fire, the exclusion of 
evidence that plaintiff had notice of 
the stipulations of the lease between 
defendant and the lessee, by which 
the lessee covenanted to keep the 
building and contents insured, is not 


Missouri Pac. R. Co. v. Mer- 
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Except | sugar.?° 


ground for reversal. Missouri, etc., 
R. Co. v..Keahy, 37 Tex. Civ. A. 330, 
838 SW 1102. (2) Exclusion of the 
trip report of the engineer of the 
locomotive alleged to have started 
the fire when such engineer testified 
orally to all that it contained bearing 
upon the case is harmless error. Chi- 
cago, ete., R. Co. v. Shenk, 131 Ill. 283, 
23 NE 436. (3) Where there is direct 
testimony that all the engines on a 
line are equipped with spark arrest- 
ers it is harmless error to exclude 
evidence, the only purpose of which 
would be to lay a foundation for the 
identification of the engine charged 
with setting the fire, and in order to 
prove that it was so equipped. Gulf, 
ete., R. Co. v. Baugh, (Tex. Civ. A.) 
43 SW 557. (4) Where an inspector 
of engines on defendant’s railway 
testifies positively as to the condition 
of an engine on a certain day, defend- 
ant is not prejudiced by the exclusion 
of entries made by witness of the 
facts he has already testified to. 
Tyler v. Chicago, etc., R. Co., 102 
Iowa 632, 71 NW 536 

[b] Admission of evidence.—(1) 
Error in the admission of testimony 
as to how the engine from which the 
fire originated was operated is not 
prejudicial to defendant where the 
jury find that it was properly oper- 
ated and managed. ‘Abbott v. Gore, 
74 Wis. 509, 48 NW 365. (2) In an 
action for the destruction of. plain- 
tiff’s dwelling by fire, the admission 
of evidence that he expected to move 
the house away from that track soon 
is harmless error, since the measure 
of damages for such destruction is 
the value of the house itself and_ not 
the decrease in value of the land on 
which it stood by reason of the de- 
struction of the house. White v. 
Chicago, tete,, ReCo. 1S: sr 326) 47, 
NW 146, 9 LRA 824. (3) Admitting 
evidence of the direction of the wind 
at a voint five miles distant from the 
fire does not afford defendant good 
ground of exception unless the jury 
were misled as to the direction at the 


time and place of the fire. Pierce v. 
Worcester, ete. R. Co., 105 Mass. 
199. 


92. Ilt.—Chicago, ete.. R. Co. v. 
Goyette, 133 Ill. 21, 24 NE 549. 

Iowa.—Howard v. Chicago, etce., R. 
Co., 196 Iowa 1378, 195 NW 153; En- 
gle v. Chicago, ete.. R. Co., 77 Iowa 
661. 37 NW 6. 42 NW 512. 

Minn.—Mathwig v. Minneapolis, 
ete., R. Co., 145 Minn. 429, 177 NW 
643. 

Tenn.—Norris v. Louisville, etc., R. 
Co... 6, Tenn. Civ. A. 163: 

Tex.—Texas. ete... R. Co. v. Cook, 
(Civ. Ay) 167,.SW 158; . Paris. ete. R. 
Co. v. Nesbitt, (Civ. A.) 38 SW 243. 

And see Appeal and Error §§ 3013- 


3036. 

[a] Thus (1) omission of the 
word “dangerous” before the word 
“combustible” in an instruction that 


it was defendant’s duty to keep its 
right of way clear of dry weeds and 
combustible material. Chicago, etc., 
R. Co. v. Covette, 133 Ill. 21, 24 NE 
549 [aff 32 Ill. A. 5741. (2) Incor- 
rectly stating the law of contributory 


Nature of action brought. 
erowing or matured, are destroyed by the wrongful 
act of another, the owner may bring his action ei- 
ther for the value of the trees so destroyed,!1 or for 
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fires caused by railroad companies resulting in the 
destruction or injury to property,®® including the 
elements,®? measure,®® and amount®® thereof, wheth- 
er the property destroyed or injured is real? or per- 
sonal? property, such as buildings,*? crops,* fences,° 
hedges, shrubbery, and bushes,® pasture or meadow 
land,’ trees for ornamental or shade purposes,® trees 
for timber or firewood,® or trees producing fruit or 


Where trees, either 


negligence is harmless where the jury 
found that plaintiff was not guilty of 
contributory negligence. Norris’ v. 
Louisville, ete., R. Co., 6 Tenn. Civ. 
A. 163. (3) Although ‘an instruction 
on burden of proof might have been 
amplified and perhaps more techni- 
cally worded, the giving of it will not 
constitute reversible error if it is un-. 
likely that it misled the jury. How- 
ard v. Chicago, etc., R. Co., 196 Iowa 
1378, 1195 SNIW, 1585. 8 (4) Where the 
jury find that defendant was not re- 
sponsible for the destruction of plain- 
tiff’s property, instructions in respect 
of damages, although incorrect, are 


harmless. Mathwig v. Minneapolis, 
ae: R. Co., 145 Minn. 429, 177 NW 
93. Atchison, ete., R. Co. v. Hays! 


8 Kan. A. 545, 54 P 322. 

94. See statutory provisions. 

95. See Damages §§ 68-230. 

[a] In Montana damages given to 
individuals injured by a railroad’s 
failure to keep its right of way free 
from combustible material by Rev. 
Codes (1907) § 4310 are compensa- 
tory only. Cooper v. Northern Pac. 
R. Co.,. 212: Fed. 533. 

96. See Damages §§ 187-194. 

[a] Damages may be assessed as 
whole whether the fire originated by 
sparks cast on plaintiff’s premises or 
by igniting combustibles on defend- 
ant’s right of way. Norfolk, etc., R. 
Co. v. Bohannon, 85 Va. 293, 7 SE 236. 


97. See Damages §§ 105— 140. 
98. See Damages §§ 180-194. 
[a] Measure of damages for prop- 


erty injured or destroyed is such an 
amount as will compensate plaintiff 
for his loss or restore him to the same 
or as good a condition in respect of 
his property as he occupied before the 
fire. Jacksonville, etc., R. Co. v. Pen- 
insular Land, etc., Co., 27 Fla. 1, 157, 
SS. 6610 17 LRA’ 33, 65; Cincinnati, 
ete., R. Co. v. Falconer, 97 SW 727, 30 
KyL 152; Tyler, etc., R. Co. v. Hitch- 
ins, 26 Tex. Civ.-A:; 409, 63 SW 1069; 
Chapman v., Chicago, ete:., RK. ‘Co.,/ 26 
Wis. 295, 7 AmR 81. 

99. See Damages § 465. 

1. See Damages §§ 187-194. 
neo Sad as damages see Damages § 

2. See Damages §§ 182-186. 

Interest as damages see Damages § 


146. 
See Damages § 188. 

fa] In Massachusetts L. (1906) ¢ 
463 pt 2 § 247, makes a railroad com- 
pany in effect an insurer, and the 
measure of damages for the destruc- 
tion of a building by fire is the fair 
or real value of the building at the 
time of the fire, when the market val- 
ue will not indemnify. Hammond v. 
New York, etc., R. Co., 211 Mass. 549, 
98 NE 582. 


4. See Damages 8 190. 
5. See Damages § 189. 
6. See Damages § 191. 
7. See Damages §§ 190, 193. 
8. See Damages § 191. 


9. See Damages § 191. 

10. See Damages § 191. 

11. Bailey v. Chicago, etc., R. Co., 
3 S. D. 531, 54 NW 596, 19 LRA 658. 
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the injury to the real estate or his interest in it,!? 
the proper measure of damages in the former action 
being the market value of the trees destroyed, in- 
dependent of the real estate,!* and the measure of 
damages in the latter action being the diminished 


value of the real estate.14 
[§ 1451] b. Punitive Damages. 


ed, changed by statute,?® general 


stated apply with respect to the recovery of exem- 
plary damages in actions for destruction or injury 
by fires set out by railroad companies.+® 
In some jurisdictions stat- 
utes provide for the award of double or treble dam- 
ages under certain circumstances.® 

[§ 1452] c. Reduction or Mitigation of Damag- 


Multiple damages.'’ 


Except when, as 
to the extent that such rules may have been abrogat- 
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[§§ 1450-1452 


sidered,?° the general rule is that it is the legal duty 
of one who is apt to be injured by the wrongful con- 
duct of a railroad company in setting his property 
on fire to exercise reasonable diligence to avoid or 
minimize the results of the injury, and if he negli- 


gently fails to do so, he cannot recover of the com- 


caped.?1 


rules elsewhere 


Insurance. 


the element of negligence alone on the 
part of a railroad company which per- 


es.1° In accordance with principles elsewhere con- 
12. Bailey v. Chicago, ete., R. Co., 

supra. 
13. Bailey v. Chicago, etc., R. Co., 


3 S. D. 531, 54 NW 596, 19 LRA 653. 

14. Bailey v. Chicago, etc., R. Co., 
supra. 

“It seems to us that the rule to 
be adopted in any case depends upon 
the character and object of the par- 
ticular action. While growing trees 
and improvements are generally a 
part of the real estate upon which 
they stand, still the owner may for a 
particular purpose treat them as per- 
sonal property. A The rule of 
damages depends upon the purpose 
and charamer of the action. A party 
injured as complained of in this ac- 
tion may bring his suit for destroy- 
ing his trees, and in such action re- 
cover the value of such trees, not as 
a part of the realty, but their intrin- 
sic value as detached and separated 
therefrom, and proved in the usual 
mode of proving value; or he may 
bring his action for injury to his real 
estate, and recover its diminution in 
value. Each action has its appro- 
priate rule of damages. A single tree, 
a grove of growing trees, or a forest 
of mature timber has an intrinsic, 
estimable value for the material it 
contains. That value may be more, or 
it may be less, than what it adds to 
the value of the real estate upon 
which it stands. If the tree or the 
grove or the forest is destroyed, the 
owner ought to be allowed to exercise 
his own judgment whether he will 
seek to recover the value of his prop- 
erty destroyed, or the diminished val- 
ue of his land from which it was de- 
stroyed. When he does this he de- 
termines the rule of damages by 
which his injury will be measured.” 
Bailey v. Chicago, etc., R. Co., 3 S. D. 
531, 532, 54 NW 596, 19 LRA 653. 

15. See statutory provisions. 

16. See Damages §§ 273-277. 

[a] In Georgia, under Civ. Code 
(1910) § 4508, authorizing punitive 
damages where there are aggravating 
circumstances either in the act or the 
jntention, punitive damages may be 
allowed against a railroad company in 
an action for injuries to plaintiff's 
property by reason of a fire set out on 
plaintiff's property through defend- 
ant’s negligence where other fires set 
out on plaintiff’s property by defend 
ant’s negligence were so numerous as 
to show a wanton or reckless disre- 
gard for the rights of others. 
Charleston, ete., R. Co. v. McElmur- 
ray, 16 Ga.. A. 504, 85 SE 804. 


17. See also Damages § 299. 
18. See statutory provisions. 
[a] In California (1) under Civ. 


Code § 3346 a, and Pol. Code § 3344, 
providing that “every person negli- 
gently setting fire to his own woods, 
or negligently suffering any fire to ex- 
tend beyond his own land, is liable to 
treble damages to the party injured,” 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


mits a fire started by it on its right of 
way to extend beyond the right of way 
and injure another is sufficient to im- 
pose liability for treble damages. 
Kennedy v. Minarets, ete., R. Co., 90 
Cal, A.-563; 580; 266 P’ 3532 (2) The 
fact that the evidence is not sufficient 
to sustain a recovery of treble dam- 
ages under this section does not pre- 
clude a recovery of actual damages 
where there is sufficient evidence to 
sustain a recovery on the common-law 
cause of action for actual damages 
sustained. Clark v. San Francisco, 
etc:, R. Co., 142 Cal. 614, 76-P 507. 

[b] In Michigan, under Comp. L. 
(1897) § 11653, providing that every 
person who shall negligently permit 
any fire to pass from his own grounds 
to the injury of the property of anoth- 
er shall be liable to him for double 
the amount of damages sustained, a 
railroad company which negligently 
starts a fire on its right of way and 
negligently allows it to spread onto 
plaintiff's property is liable for dou- 
ble the amount of damages inflicted. 
Mink v. Grand Rapids, ete, R. Ca., 
194 Mich. 324, 160 NW 535. 

[ec] In Sowth Dakota (1) L. (1907) 
e 215, making railroad companies lia- 
ble for double damages in case of 
failure to pay a claim or to offer a 
sum equal to what the jury find claim- 
ant entitled to, was declared uncon- 
stitutional by the United States su- 
preme court as depriving a railroad 
company of its property without due 
process of law. Chicago, ete., R. Co. 
v. Kennedy, 232 U. S. 626, 34 SCt 463, 
58 L. ed. 762 [rev 28 S. D. 94, 132 NW 
802]; Chicago, etc., R. Co. v. Polt, 232 
U. S. 165, 168, 34 SCt 301, 58 L. ed. 554 
Erey: -26 S.4D: 3783) 128 "NW: 4725 and 
overr without mention Krumm vv. 
South Dakota Cent. R. Co., 25 S. D. 
469, 127 NW 656]. See Krumm vy. 
South Dakota Cent. R. Co., 25 S. D. 
468, 127 NW 655 (construing this stat- 
ute before it was declared unconstitu- 
tional). (2) 
play required by the Fourteenth 
Amendment are wanting when a de- 
fendant is required to guess rightly 
what a jury will find, or pay double if 
that body sees fit to add one cent to 
the amount that was tendered, al- 
though the tender was obviously fu- 
tile because of an excessive demand.” 
Chicago, etc., R. Co. v. Polt, supra. 

{d] In Wisconsin, under St. (1913) 
§§ 1494-58, authorizing recovery of 
double damages in actions for fires 
set out by locomotives, if the fires 
occurred through willfullness, malice, 
or negligence, it has been held that 
the word “‘negligence’’ is qualified or 
modified by the associated words and 
means such negligence as carries with 
it an element of willfulness or mal- 
ice, in other words, gross negligence, 
and that double damages are not al- 
lowable for injuries inflicted by ordi- 
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pany for such damages as he could have thus es- 
However, he is entitled to show that for 
reasons beyond his control it was impossible for him 
to take steps to minimize the results of the injury.?? 
Nor is the company entitled to a reduction on the 
ground that if it had not destroyed the property 
plaintiff would have subsequently lost a portion of it 
from other causes.” 

Except where it is otherwise provided 
by statute,?* defendant, in accordance with the rule 


nary negligence. Bonnell v. Chicago, 
etc., R. Co., 158 Wis. 153, 147 NW 1046 
(three judges dissenting). 

19. Aggravation of damages see 
Damages § 223. 

20. See Damages § 224. 

21. Louisville, etc., R. Co. v. Sul- 
livan Timber Co., 138 Ala. 379, 35 S 
327; St. Louis, ete., R. Co. v. Ayres, 
67 Ark. 371, 55 SW 159; O’Neill v. 
New York, etc., R. Co., 45 Hun 458, 10 
NYSt. 147 \ [afl 115 ANY. 57922) eNiss 
217, 5 LRA 591]. 

[a] Exception to this rule has been 
made in case of an action for the de- 
struction of timber by fire in which 
the jury are charged that the measure 
of damages is the difference in the 
value of the land immediately before 
and immediately after the fire. It was 
said that if the jury thus confined 
their estimate of the damages, the 
subsequent conduct of plaintiff was 
no concern to the company. Nash- 
ville, etc., R. Co. v. Gardner, 7 Tenn. 
Civ. A. 212. 

[b] Evidence in mitixation.—In an 
action to recover damages by fire to 
land held for rental purposes, defend- 
ant _ is entitled to show in mitigation 
of damages that plaintiff could have 
rented his land after the fire for agri- 
cultural purposes and thus have les- 
sened the damages. St. Louis, etc., R. 
Co. v. Ayres, 67 Ark. 371, 55 SW 159. 

Contributory megligence see Dam- 
ages § 230. 

22. O'Neill v. New York, etc., R. 
Co., 45 Hun 458 [aff 115 N. Y. 579, 22 
NE 217, 5 LRA 591]. 

[a] Thus, in an action to recover 
for damages for the burning of plain- 
tiffs woods, where defendant had 
shown the value of the wood in the 
tree after the fire in order to reduce 
damages, plaintiff was entitled to 
show that it was impossible for him to 
cut the wood after the fire because he 
did not have the necessary money. He 
could not be called upon in view of the 
lack of pecuniary means to cut down 
the burnt wood in order to diminish 
defendant’s liability. O’Neill v. New 
York, etc., R. Co., 45 Hun 458, 10 NYSt 
T47, (atid 5. Na Y. 67/9) v2 2 SNiReOdns 
LRA 591). 

23. Hubbard v. New York, etc., R. 
Co., 70 Conn. 563, 40 A 533 (burning 
an ice house and contents). 

24. See statutory provisions. 

[a] In Maine (1) Rev. St. (1885) 
ec 51 § 564, as amended by L. (1895) ¢ 
79, imposing absolute ability regard- 
less of negligence for injuries to prop- 
erty by fire set out by locomotives, 
limits the liability of the company 
to the excess of the damage suffered 
by the property owner over the net 
amount of insurance recovered, if re- 
ceived before the damages are as- 
sessed, and provides that if the insur- 
ance is not so received, the policy 
shall be assigned to the railroad cor- 
poration, which may sue thereon. Bos- 
ton Excelsior Co. v. Bangor, ete., R. 


§§ 1452-1453] 


elsewhere stated,?> is not entitled to a reduction of 
damages to the extent of insurance on the property 
paid by an insurance company to plaintiff ;?° and 
this it has even been held is so under a statute im- 
posing liability regardless of negligence.27 

Where plaintiff has been benefited. Contrary to 
the general rule that plaintiff is entitled to recover 
nominal damages, even though a benefit has accrued 
from the wrong complained of,?° it has been held 
that one to whom a benefit has accrued by reason of 
a fire set out on his premises by the wrongful act 
of a railroad company can recover nothing.?® 


Co., 93 Me. 52, 44 A 138, 47 LRA 82. 
(2) The constitutionality of this stat- 
ute has been upheld. Leavitt v. Cana- 
dian Pac. R. Co., 90 Me. 158, 37 A 886, 
38 LRA 152. (38) The statute applies 
to cases in which property was de- 
stroyed by fire after the act took ef- 
fect, although the property was in- 
Sured by policies taken out previous 
thereto. Leavitt v. Canadian Pac. R. 
Co., supra. (4) But it applies only to 
cases in which the infliction of the in- 
jury complained of was not negligent. 
Dyer v. Maine Cent. R. Co., 99 Me. 
195, 200, 58 A 994, 67 LRA 416, 2 Ann 
Cas 457. (5) To give to a company 
guilty of negligence the benefit of any 
insurance affected by plaintiff would 
be a manifest injustice. “The con- 
sequence of the defendant’s negli- 
gence would then fall not upon itself 
but upon the insurance company, not 
upon the guilty but upon the inno- 


cent.” Dyer v. Maine Cent. R. Co., 
supra. 
[b] In Massachusetts (1) a stat- 


ute expressly provides that if insur- 
ance is received it is to be deducted 
from the damages, thus giving the 
railroad company the benefit of any 
insurance so far as it is adequate to 
compensate for the loss. St. (1906) ¢ 
463 pt 2, § 247. (2) The company is 
entitled to have the amount of any 
insurance on the property deducted 
from the damages found for its de- 
struction, less the cost of premium 
and expense of recovery, although the 
insurance was issued before the stat- 
ute was amended. Lyons v. Boston, 
etc., R. Co., 181 Mass. 551, 64 NE 404. 


(3) But the statute does not prevent: 


plaintiff from recovering the amount 
of damages deducting the amount of 
insurance received. The damages 
sustained are not determined by the 
amount of insurance nor the sum re- 
ceived by insurer. Day v. Boston, etc., 
R. Co., 225 Mass. 538, 114 NE 725. 

25. See Damages § 228. 

26. Ala.—Long v. Kansas_ City, 
ete., R. Co., 170 tae 635, 54 S 62. 

Conn. —Regan v. New York, etc., R. 
Co., 60 Conn. 124, 22 A 503, 25 AmMSR 
306. 

Mich.—Hagan v. Chicago, ete., R. 
,Co., 86 Mich. 615, 49 NW 509. 

Mo. —Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802; Mathews 
Va St. Louis, etc., rR Co, 121 Mo. 298, 
24 SW 591, 25 LRA 161. 


N. H.—Rolfe v. Boston, etc., R. Co., 
CONN Ee 476,045) A 251. See Smith 
vy. Boston, etc., RCo.) OS eN. WE 125. 


(holding that no reduction should be 
made where no part of the insurance 
has been paid). 

N. J.—Weber v. Morris, etc., R. Co., 
385 N. J. L. 409, 10 AmMR 253. 

N. Y.—Collins v. New York Cent., 
etca) be Co. 0 dun 5603) [att 71 N.Y. 
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609]. 

Oh.—-Lake Erie, etc., R. Co. v. Falk, 
62 Oh. St. 297, 56 NE 1020. 

. Va.—Norfolk, etce., R. Co. v. Per- 
row, 101 Va. 345, 43 SE 614. 

Ont.—Brown v. McRae, 17 Ont. 712; 
Stratford v. Toronto, etc., R. Co., 
OntWR 698. 

See Nichols v. Chicago, etc., R. Co., 
36 Minn. 452, 32 NW 176 (as sustain- 
ing this view). 

[a] Effect of statute giving com- 
pany insurable interest.—The rule is 
not affected by the fact that the rail- 
road company has an insurable inter- 
est in property along its right of way 
where the company was not so in- 
sured. Mathews v. St. Louis, etc., R. 
Co., 121 Mo. 298, 337, 24 Sw 591, 25 
LRA 161 (“The statute points out the 
way by which it may protect itself 
against the loss. It confers on it an 
insurable interest in the property and 
only by availing itself of this right 
can it guard against those losses 
which occur by fires put out by it on 
the lands of adjoining owners’’). 

[b] Prosecution of suit in behalf 
of insurance company.—The rule is 
not affected by the fact that the ac- 
tion to the extent of the amount for 
which the property is insured is being 
prosecuted for the benefit of the in- 
surance company. Norfolk, etc. R. 
Co. v. Perrow, 101 Va. 345, 43 SE 614. 

[c] Right of property owner as 
against railroad company and insurer 
is limited to indemnity for his loss. 
Lake Erie, etc., R. Co. v. Falk, 62 Oh. 
St. 297, 56 NH 1020. 

Receipt of insurance money as de- 
fense see supra § 1339. 

27. Regan v. New York, etc., R. Co., 
60 Conn, 124, 22 A 503, 25 AmSR 306. 

28. See Damages § 55 

29. Bossu v. New Orleans, ete., R. 
Co., 49 La. Ann. 1593, 22 S 809. 


30. See Costs § 248. 
31. See Damages §§ 133-135. 
32. See statutory provisions. See 


also Kansas City Southern R. Co. v. 
Cecil, 171 Ark. 34, 283 SW 1 (Moses 
sui Dies Sta T1924 $8569) Col- 
ling iv. pEllinoisuGent=s Ra Cony lela: 
A. 95; Cleveland, etc., R. Co. v. Sellers, 
60 Ill. A. 81 (Hurd St. [1915-1916] ¢ 
114 § 68); Chicago, ete. R. Co. v. 
Spring Hill Cemetery Assoc., (Kan. 
A.) 57 PB 252 (Gen. St. [1915] § 8474). 

[a] Nature of right.—The stat- 
utory right to attorney’s fees is not 
a distinct and independent cause of 
action, but depends upon the right of 
plaintiff to recover on his general 
cause of action for damages. St. 
Louis, ete., R. Co. v. Ludlum, 63 Kan. 
719, 66 P 1045. 

[b] Right as affected by pleading. 
—(1) It has been held that, to author- 
ize an allowance of attorney’s fees, a 
demand therefor must be made in the 
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[§ 1453] 17. Attorney’s Fees. 
to the allowance of attorney’s fees as costs®° or as 
damages*! are elsewhere considered. In some juris- 
dictions, plaintiff, in an action to recover for injuries 
sustained by fire set out by a railroad company, is by 
statute authorized to recover in addition to damages 
reasonable attorney’s fees,?? and the constitutionality 
of these statutes has been upheld.*? 
the court to render judgment for an attorney’s fee 
where no proof is offered upon that subject, and no 
agreement made as to what is a reasonable attorney’s 
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General rules as 


It is error for 


petition (Fort Scott, ete., R. Co. v. 
Tubbs, 47 Kan. 630; 28-2 61252 Mit: 
Scott, etc., R. Co. v. Karracker, 46 Kan. 
51, 26 P1027), ¢2)) and “the facts 
showing the basis for an allowance 
set out (Gray v. Missouri Pac..R. Co., 
89) Kant) 325, 133. 1B) 555) eas) Bbormee 
has also been held that, although the 
declaration does not follow the exact 
language of the statute authorizing 
attorney’s fees, such fees may never- 
theless be allowed where the case is 
tried as if the declaration sufficiently 
charged a cause of action under the 
statute and the evidence brings the 
case within the language of the stat- 
ute. Cleveland, etc., R. Co. v. Vickery, 
PPTCETIE AY 29135 

{[c] Joining as plaintiff insurance 
company which paid the loss does not 
preclude the owner from recovering 
attorney’s fees prescribed by statute, 
and the inclusion thereof in the judg- 
ment rendered in his favor, where the 
only relief asked by the insurance 
company is subrogation to the own- 
er’s rights under the judgment. At- 
chison, etc.,:R.. Co. v. Huitt, 1 Kan. 
A. 788, 41 P 1051. 

[d] Question for jury.—The ques- 
tion of the allowance of an attorney’s 
fee as damages and the amount there- 
of is to be determined by the jury. 
Gray v. Missouri Pac. R. Co., 89 Kan. 
325, 181 PP 555;. Ft. Scott, etc, Rilo: 
v. Tubbs, 47 Kan. 630, 28 P 612; Mis- 
souri Pac. R. Co. v. Lea, 47 Kan. 268, 
24° 987; Et. “Scott: mete. Ra Comve 
Karracker, 46 Kan. 511, 26 P 1027. 
See Missouri Pac. R. Co. v. Merrill, 
40 Kan. 404, 409, 19 P 793 (‘‘it is true, 
the statute provides that the court 
shall allow a reasonable attorney’s 
fee, which shall become a part of the 
judgment. The word ‘court,’ however, 
was doubtless used by the legislature 
in the broader sense as including both 
judge and jury or judge alone, ac- 
cording as the court may be consti- 
tuted when the trial occurs’’). 

[e] Separate findings as to attor- 
ney’s fees.—Attorney’s fees allowed 
by statute in an action to recover 
damages caused by fire are a part of 
the judgment in favor of plaintiff and 
need not be found separately by the 
jury except in answering a special in- 
terrogatory. Missouri Pac. R. Co. v. 
Henning, 48 Kan. 465, 29 P 597. 

{f] Only one attorney’s fee can be 
awarded regardless of the number of 
trials. Clark v. Ellithorp, 9 Kan. A. 
503, 59 P 286. 

In connection with exemplary dam- 
ages see Damages § 134. 

33. Cleveland, etce., R. Co. v. Sell- 
ers, 60 Ill. A. 81; Chicago, etc., R. Co. 
v. Spring Hill Cemetery Assoc., (Kan. 
A.) 57 PP 252. 

34. Atchison, etc., R. Co. v. Scraf- 
ford, 2 Kan. A. 738, 43 P 308. 
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